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WRITS  OF  ERROR 


APPLICATIONS  FOR  WRITS  OF  ERROR  WERE  GRANTED.  REFUSED.  OR  DISMISSED 
IN  THE  FOLLOWING  COURT  OF  CIVIL  APPEALS  CASES 

BT  TRB 

SUPREME  COURT  OF  TEXAS 
PHIOH  TO  JUNE  20,  1917 


AppllestioiM  DlamlMed 

Anderson  v.  First  Nat.  Bank  of 
U  Graoge  (2d)  lU  8.  W.  83S. 
April  t,  1917. 

OaTii  r.  Davli  (6tll)  US  S.  W. 
775,  Mar  1.  tUl.  ' 


AppUurtiomi  DliBtlaaed  for 
Want  of  Jorladlotioa 

Schlele  t.  Kimball  (1st)  150  B.  W. 
.  803,   May  16.  1S17. 


Second  Baptist  Obnrch  r.  0.  H. 
Myers  ft  Co.  Mth)  198  B.  W. 
1147,  June  U.  U17. 


APPUCATIONS  FOR  WRITS  OF  ERROR  WERE  GRANTED.  REFUSED,  OR  DISMISSED  IN 

THE  FC«J-OWlNG  COURT  OF  CIVIL  APPEALS  CASES  BY  THE  COMMITTEE  OF 

JUDGES  APPOINTED  BY  THE  SUPREME  COURT.  PURSUANT  TO  AN 

ACT  OF  THE  35TH  LEGISLATURE.  APPROVED  MARCH  15.  1917, 


Appllestloa*  Onuited 

Arden  r.  Boone  (2d)  187  3.  W.  MS, 
Uay  2,   1917. 

Atchison.  T.  A  B.  F.  Ry.  Co.  T. 
Smltli  (Applications  ot  Smltb  * 
Dunaway)  (2d)  190  B.  W.  761, 
June  6,  1917. 

Bau  T.  McCord  (td)  178  S.  W.  (Mt 

April  U,  1917. 

Bowman  t.  SUrk  (7tb)  186  B.  W. 

S21.  May  2,  1917. 
Cattlemen's     Trust     Co.     of     Ft. 

Worth  T.  Pruett  (Stik)  184  8.  W. 

TI6.  April  18,  1917. 
Celll    A    Del    Papa    T.    OaWsston 

Brewlns  Co.  (1st)  U6  S.  W.  218, 

April   18,   1917. 
City    of    Ft.    Worth    t.    Reynolds 

(2iul)  190  S.  W.  601,  May  28,  1917. 
City  ot  Oalreston  v.  Kenner  (lat) 

193  S.   W.  208,   June  13,   1917. 
Corbett  T.  Allman  (2nd)  189  8.  W. 

91,   May  23.   1917. 
Car;icana   Transit   Co.    T.   Walton 

(6tta)  189  S.  W.  307.  May  23,  1917, 
Davis  V.  'Allison    (4th)    189   S.   W. 

9«8.  April  U.  1917. 
Dunaway  r.  Q.  C.  ft  S.  F.  R.  Co. 

See  Atehlaon,  T.  ft  a  F.  B.  Co. 

T.  Smltb. 
Earhart    t.    Asnew    (7th)    190    8. 

W.   U40.   June  6,   1917. 
First  State  Bank  &  Trust  Co.  of 

Hereford  t.  Vardeman  (7th)  18B 

S.  W.  695.  May  18,  1917. 
nord    T.     Illinois    Bankers'     Life 

Ass'n    of    Monmouth,    III.     (7th) 

192  8.   W.   607,   June  IS.   1917. 
Freeman  T.  Wilson  (4tb)  189  8.  W. 

U99,  Hay  16,  1917. 
Galveston-Houston  Electric  R,  0>. 

T.  Jewish   Literary  Society  (let) 

192  3.  W.  324,  May  30,  1917. 
Gardner  t.    SIttIg   (1st)  188  8.  W. 

731,   May   23,   1917. 
Goodrich     T.     West    Lumber     Co. 

(9th)  184  8.  W.  716,  April  18,  1917. 
Hackney  Mfg;.  Co.  r.  Celum   (8tb) 

U9  8.  W.  988,  May  23,  1917. 
Halbrook  T.  Orange  Ice,  Light  A 

Water  Co.    (9th)   181  8.  W.  761, 

April    11.    1917. 
Hall  T.  Edwards   (7th)  JM  8.  W. 

674,   June  13.  1917. 

196  S.W. 


H.  C.  Denny  ft  Oo.  t,  Lee  (8d)  188 

B.  W.  294.  May  9,  1917. 
HodKes  T.   Swastika  Oil  Co.  Ost) 

18B  S.  W.  869,  April  18,  1917. 
Houston   Belt  ft  Terminal  R.  Co. 

T.    Lynch    (1st)    186    9.   W.    362, 

April  U,  1917. 
Hughes  V.  Hughes    (9th)  191  S.  W. 

742.  May  SO,  1917. 
Independent  Order  ot  Puritans  v. 

Smith.    Bee  Smith  v.  Our  United 

Brotherhood. 
Klrby    Lumber    Co.    v.    Bratoher 

(gth)  191  S.  W.  700,  June  6,  1917. 
Lee  T.  Clay  Robinson  ft  Co.    (2d> 

185  S.  W.  1061,  April  25,  1917. 
McKlnnon   t.    Porter    (5Ui)    192   8. 

W.  1112,  June  6,   1917. 
HcPherson   v.    Camden   Fire   Ins. 

0>.    (7tb)    186   8.    W.   1056,   April 

25.  1917. 
Missouri,  K.  &  T.  Ry.  Co.  ot  Tex- 
as V.  Empire  Express  Co.   (5th) 

173  S.   W.   222.    April   25.   1917. 
Missouri,  K.  ft  T.  R.  Co.  ot  Texas 

T.    Norris    (6th)    184    S.    W.    261. 

Refused    April    18,    1917.    Motion 

for      rehearing     of     application 

? [ranted    May    30,    1917. 
tchall  T.   Porter   (2d)  194  8.  W. 

981.   June   13.   1917. 
Moore  V.  Coirman   (2d)   189  S.  W. 

94,   April  U,  1917. 
Moseley    v.    Bradford    (2d)    190   B. 

W.  824,  May  30,  1917. 
Northwestern   Mut.    LKe   Ins,   <}o. 

T.  Whiteselle  (6th)  188  8.  W.  22, 

May  9,  1917. 
Ogburn  Qravel  Co.  T.  Watson  Co. 

(6th)  UO  S.  W.  206,  May  23,  1817. 
Ogburn  Oravel  Co.  v.  Watson  Co. 

(Application  of  American  Surety 

Co.)  (5th)  190  a.  W.  20S,  May  23, 

1917. 
Panhandle    ft    8.    F.    Ry.    Co.    ▼. 

Vaughn     flth)     191    8.    W.    142, 

June  6.   U17. 
Pecos   ft   N.   T.    Ry.   Co.   T,   Hall 

ath)  189  S.  W.  535,  May  23,  1917. 
Pecos  ft  N.  T.  R.  Co.  v.  Maloue, 

(7th)  190  S.  W.  809,  May  30,  1917. 
Potter  County  y.  Boesen    (7th)  191 

S.  W.  787,  May  30.  1917. 
RIshworth    V.    Moss    (4th)    191    8. 

W.  843,   June  13,  1917. 
Rowland  T.   Klepper    (6th)   189   8. 

W.  1033,  May  30.  1917. 

(xUi) 


Sablnal  Nat.  Bank  t.  Bryant  (4th) 
191  8.  W.  1179,  May  80,  1917. 

St.  Louis  Southwestern  R.  Co.  of 
Texas  ▼.  Bwlng  (6th)  180  S.  W. 
800.   April  11.  1917. 

Smith  T.  Our  United  Brother- 
hood (Application  of  Independ- 
ent Order  of  Puritans)  (6th)  191 
S.  W.  196.  May  30,  1917. 

State  T.  Honnan  (4th)  ISO  8.  W. 
1163,  Hay  23,  1917. 

State  ex  rel.  Walton  t.  Tturrta 
(4th)  189  S.  W.  291,  Hay  16,  1917. 

Taylor  y.  Hill  (3d)  183  S.  W.  83S. 
April  11,   1817. 

Thompson  y.  Flrat  State  Bank  of 
Amarillo  (7th)  189  S.  W.  US, 
May  16,  1917. 

Trinity  A  B.  V.  Ry.  Co.  v.  Em- 
pire Express  Co.  (6th)  178  S.  W. 
217,  April  26,  1917. 

Walker  v.  Chatterton  (6th)  192  S. 
W.   1085,   June  6.   1911. 

Watson  V.  Yates.  See  Tates  t. 
Watson. 

Whitaker  v.  McCarty  (7th)  188  8. 
W.  602,   May  16.  1917. 

Wichita  Southern  Life  Ins.  Co.  v. 
Roberts  (8th)  186  8.  W.  411,  April 
25,  1917. 

WlUett  V.  Browning  Engineering 
Co.  (6th)  186  3.  W.  362,  May  2, 
1917. 

Wilson  V,  J.  W.  Crowdus  Drug  Co. 
(7th)  190  8.  W.  194,  May  23,  1917. 

Yates  v.  Watson  (8th)  187  8.  W. 
US.  May  9,  1917. 


AppUoatlou'  Befvaed 

Adams  T.  Adams    (*th)  191  S.  W. 

717,  May  80.  1917. 
Adama  ▼.   San  Antonio  Life  Ins. 

Co.  (6tll)  18S  S.  W.  610,  April  25, 

1917. 
American  Nat.  Ins.  Co.  v.  Thomp- 
son ast)  186  S.  W.  254,  April  18. 

1917. 
American     Surety     (^.     of     New 

York    T.    Hardwick   <5th)    186   8. 

W.  804,  May  2,  1917. 
Anderson   T.   Farmer    (7th)    189   B. 

W.    608,    May   23,   1917. 
Andrews  v.  Gulf,  C.  ft  8.  F.  R, 

Co.    See  Broughton  v.   Qulf,   C. 

ft  S.  F.  R.  Co, 


Digitized  by 


Google 


xiv 


196  SOUTHWESTERN  RIIPORTEIB 


Applleatloiis  Refnssdr— 
Cont'd 

Arcbenhold  T.  Brueh  (Eth)  IM  S. 

W.  45T,  Juna  «.  191T. 
Atcblaon,    T.    &    S.    F.    R.    Oo.   T. 

Shaddm.    Sea    Rio    Qrande,    Bl 

P«Bo  t  Santa  FA  Railway  Co.- v. 

Sbadden. 
Atchison,    T.    &    B.    V.    R.    Oo.   T. 

Whtto  (7tli)  ISS  S.  W.  7W,  May 

18,  1917. 
Baber  ▼.  Galbraltb  (1st)  186  8.  W. 

S46,  April  25,  1917. 
Bay    City    Baok    &    Trust    Co.    T. 

Rlce-Stlz    Dry    Ooods    Co.    Cist) 

196  8.   W.  3«,   June  13,  1917. 
Beaumont,   S.  L.  A  W.  R.  Co.  T. 

Manning    (1st)    186    S.    W.    3S7, 

April  25.  1917. 
Behrmer  v.  Mosber  Mfg.  Co.  (5tb) 

192  S.  W.  1148,  June  6,  1917. 
Berryhill  y,  BerryblU  (9tb)  193  8. 

W.    218.    Juno    6.   1917. 
Betka  t.  Houston  &  T.  C.  R.  Co. 

ast)  189  S.  W.  532,  May  23,  1917. 
Borton  v.  Borton    (Isti  190  S.  W. 

192.  May  30,  1917. 
Bounds  V.  Stephenson  (5tb)  187  & 

W.  1031,  May  9,  1917.  . 

Branbam  t.   Hallam    (4tb)   191  8. 

W.  158,  May  30.  1917. 
Brazos  Valley  Telssrapb  &  Tele- 

pbone  Co.  v.  Wilson    (3d)  187  8. 

W.  234.  April  25.  1917. 
Brazos  Valley  Telegraph  A  Tele- 
phone  Co.  T.   Wllaon   (3d)    [Ap- 
plication    of     Texas     Power     A 

Light  Co.]  187  8.   W.  234,  April 

26.  1917. 
Brougbton  T.  Oulf,  C.  &  8.  F.  R. 

Co.  (1st)  186  8.  W.  354,  April  26, 

1917. 
Brown  ▼.  Uhr  (4th)  187  8.  W.  381, 

May  2,  1917. 
Burcb  T.  Mounts  (7th)  185  8.  W. 

889,  May  2,  1917. 
Burchett   t.    Brlstow   (eth)  185   8. 

W.  349.  April  25,  1917. 
OaffarelU   Bros.    t.   Bell   (4th)   190 

8.   W.  223,   May  23,  1917. 
Caldwell  Nat.  Bank  t.  Reep  (7tb) 

188  S.  W.  607,  May  9,  1917. 
California   State    Life   Ins.   Co.   t. 

BUlot  (7th)  193  S.  W.  1096,  June 

15,  1917. 

Cameron  v.  First  Nat.  Bank  oJ 
Oalveaton  (Application  of  Cam- 
eron) (1st)  194  S.  W.  469,  Jun« 
13,    1917. 

Cameron   t.   First   Nat   Bank   of 
Galveston   (Application  of  Slay- 
den)  ast)  194  B.  W.  469,  June  UL  I 
1917. 

Canyon  Power  Oo.  t.  Oober  (7th) 
192  8.  W.  802,   June  6,  1917. 

(%annell  Chemical  Co.  ▼.  Hall 
(5tb)  187  S.  W.  704,  May  9,  1917. 

Cbesson  t.  La  Flore  (9th)  191  8. 
W.  745,   June  6,   1917. 

Chicago,  R.  I.  £  O.  R.  Co.  v. 
Comstock  (2d)  189  S.  W.  109,  May 

16,  1917. 

Cnilldress  t.  Crow  (6th)  US  8.  W. 
414.  April  25,  1917. 

City  Nat  Bank  of  Eastland  T. 
KInnebrew  (2d)  190  8.  W.  636, 
May  23,  1917. 

City  of  Henderson  v.  Fields  (6Ui) 
194  S.   W.   1003.    June  13,   1917. 

City  of  Laredo  v.  Salinas  (4th)  191 
8.  W.  190,  May  30,  1917. 

City  of  San  Antonio  t.  Reed  (4th) 
192   8.   W.  649,   June  6.   1917. 

Clark  T.  State  (2d)  189  8.  W.  84, 
May  16,  1917. 

Cochran  y.  Oibson  (6th)  191  8. 
W.  161,  June  6,   1917. 

Collett  V.  Houston  i  T.  C.  R  Co 
(7th)   186  S.   W.   232,    May  2,   1917. 

Collin  County  School  Trustees  v. 
Stiff  (5th)  190  S.  W.  216,  April 
11,  1917. 

Commonwealth  Bonding  &  Casual- 
ty Ins.  Co.  V.  Adams.  See  Com- 
monwealth Bonding  tc  Casualty 
Ins.  Co.  y.  Brannin. 

Csmmonwealtb  Bonding  ft  Casual- 
ty Ins.  Co.  T.  Anderson.  See 
Commonwealth  Bonding  &  Cas- 
ualty Ins.  Co.  y,  Brannin. 


Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  V.  Beavers.  See  Com- 
monwealth Bonding  ft  Casualty 
Ins.  Ca  v.  Bnumin. 
Commonwealth  Bonding  ft  Casual- 
ty Ins.  (>>.  V.  Brannin  (8tb)  186 
S.  W.  862,  May  2,  1917. 

Commonwealth  Bonding  &  Casual- 
ty Ins.  Co.  V.  Brown.  See  Com- 
monwealth Bonding  ft  Casualty 
Ins.  Co.  V.  Brannin. 

Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  V.  Chesaer.  See  Com- 
monwealth Bonding  ft  Casualty 
Ins.  Co.  V.  Brannin. 

Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  V.  CoSman.  See 
Commonwealth  Bonding  ft  Cas- 
ualty Ins.  (^.  y.  Brannin. 

Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  V.  Meeks  (7th)  187  8. 
W.  681,  May  16,  1917. 

Commonwealth  Bonding  &  Casual- 
ty Ins.  Co.  V.  Moorhouse.  See 
Commonwealth  Bonding  ft  Cas- 
ualty Ins.  Co.  V.  Brannin. 

Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  y.  Morrison.  See 
Commonwealth  Bonding  ft  (Cas- 
ualty Ins.  Co.  V.  Brannin. 

Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  V.  Patton.  See  Com- 
monwealth Bonding  ft  Casualty 
Ins.  Co.  V.  Brannin. 

Commonwealth  Bonding  ft  Casual- 
ty Ins.  Co.  V.  Ward.  See  Com- 
monwealth Bonding  ft  Casualty 
Ins.  Co.  T.  Brannin. 

(teodltt  V.  Galveston  City  Co.  (1st) 
186  S.  W.  39.5,   April  11,  1917. 

Consolidated  Kansas  City  Smelt- 
ing ft  Refining  Co.  y.  Dill  (8th) 

188  8.  W.  439,  May  16,  1917. 
Continental   Oil    ft    Cotton    (^.   y. 

Steele  (8th)  188  8.  W.  269,  April 
25.  1917. 

Converse  y.  Galveston  City  Co. 
(1st)  189  8.  W.  539,  April  U,  1917. 

Cory  V.  Richardson  (4tb)  191  S.  W. 
668.  May  30,  1917. 

Craig  y,  McFadden  (6th)  191  8. 
W.  203,  June  6,  1917. 

Crawford  y.  SprulU  (4th)  U7  8. 
W.   361,    May   2,   1917. 

Cruse  y.  Oau  (9th)  193  8.  W.  406, 
June    6,    1917. 

Da  Moth  ft  Rose  y.  HtUsboro  In- 
dependent School  Dlst.  (6tb)  188 
8.   W.  437.   May  0,   1917. 

Da  Moth  ft  Rose  v.  HlUsboro  Inde- 
pendent School  Dist.  (Application 
of  General  Bonding  ft  Casualty 
Co.)  (5th)  188  S.  W.  4S7,  May  9. 
1917. 

Da  Moth  ft  Rose  y.  Hlllsboro  In- 
dependent School  Dist.  (Applica- 
tion of  Da  Moth  ft  Rose  against 
Trussed  Concrete  Steel  Co.)  (Sth) 
186  S.  W.  437,  May  9,  1917. 

Darden     v.    Vaniandingham    (6tb) 

189  S.  W.  297,  May  16,  1917. 
Davis  y.  Wynne  (2d)  190  8.  W.  610, 

May  23,  1917. 
Delay   v.   Truitt    (7th)   US   S.  W. 

732,  April  18,  1917. 
Dermott   Townslte  (3o.   v.  Wooten 

(2d)  193  S.  W.  214.  June  13,  1917. 
Deyerle  v.  Kvetts.    See  Gulf  States 

Tel..  Co.  y.  Evetta. 
Donada  V.   Power  (4th)  186  S.  W. 

871,  May  2,  1917. 
Donaldson  y.  McElroy  (6th)  184  8. 

W.  UOO.  April  25,  1917. 
Dromgoole  v.  Karnes  County  (4tb) 

189  S.   W.   975,    May  23,  1917, 
Eastern    Texas    Traction    Co.    y. 

BIrdBong    (6th)    186   8.    W.    1031. 

May  16,  1917. 
Eastern     Texan    Traction    Co.    y. 

Harrison     (6th)    189    S.    W.    302, 

May  16.  1917. 
Eureka  Ice  Co.    v.   Buckloo    (Sth) 

1S8   8.   W.   610.   May   16,   1917. 
Evans  y.  Williams  (3d)  194  S.  W. 

181.  June  13.    1917. 
Ewing  V.  LItzmann  (let)  188  8.  W. 

742,   May  16,  1917. 
Farmers'  &  Merchants'  Nat.  Dank 

of  Abilene   v.   Ivey    (7tb)   182  8. 

W.  706.  April  18,  1917. 


FIdeHtjr  Trust  <3o.'t.  Rector   ffth) 

190  S.  W.  842,  May  80,  1917. 
Fioley   y.    Wakefield    (5th)    184   8. 

W.  766,  April  25.  1917. 
Fire  Ase'n  of  Philadelphia  y.  Pow- 
ell   (Sth)    188   S.   W.   47,   May   •, 
1917. 
First  Nat.  Bank  of  Lafayette.  Ind.. 
y.  Fuller  (2d)  191  S.  W.  830,  May 
80,   1917. 
Fort    Worth   ft    D.    C.    B.    (3o.    y. 
Vantis   (2d)  186  8.  W.  969,  April 
18,  1917. 
Foster    Lumber    (Vi.    y.     Rodters 
_(9tb)  184  S.  W.  761,  April  18.  1917. 
Friedman-Shelby  Shoe  Co.  v.  Da- 
vidson (7th)  189  8.  W.  1029,   May 
28,  1917. 
Gallabar   ▼.    Whitley    (2d)    190    S. 

W.   7BT,   May  23,  1917. 
Galveston  -  Houston        Interurban 
Land  Co.  y.  Dow  (l«t)  193  8.  W. 
353.   June  6.  1917. 
Galveston,  H.  ft  H.  R.  Co.  y.  An- 
derson (let)  187  S.  W.  491,  May  S, 
1917. 
Galveston,  H.  ft  S.  A.   R.  Co.    y. 
Brassell  (4th)  186  S.  W.  428.  Mar 
9,   1917. 
Galveston.  H.  ft  8.   A.   R.    Co.  y. 
Miller    (4th)  191  8.  W.  874,  May 
SO,  1917. 
Galveston,  H.  ft  8.  A.  Ry.  Co.  y. 
Miller  (4tb)  192  8.  W.  693,  Juna 
6,  1917. 
Galveston  ft  W.  Ry.  Co.  y.  City  ot 
Galveston    (lat)    186    8.    W.    368. 
May  2.  1917. 
Glasscock  y.  Liverpool,  tiondon  ft 
Globe  Ins.  Co.  (3d)  188  8.  W.  281, 
May  16.  1917. 
Olenns   Falls   Ins.   Co.   y.  Walker 
(2d)  187  S.   W.  1036,  May  2,  1917. 
Globe  Fire  Ins.  Co.   v.  Limburger 
(4th)  191  8.  W.  222,  June  6,  1917. 
Goodman    y.    W.    S.    Peck    ft    Co. 
(7th)    192    8.    W.    785,    June    13, 
1917. 
Gordon  V.  Texas  ft  P.  Mercantile 
ft   Mfg.    Co.   (2d)    180   8.    W.   74S. 
May    23,    1917. 
Grand    Lodge    of    Brotherhood    of 
Railroad   Trainmen    v.    Kennedy 
(7th)  188  8.  W.  447,  May  9,  1917. 
Graves  v.   Graves  (4th)   192   S.   W. 

1106.   Juna  6,   1917. 
Green  v.  Galveston  City  Co.   (lat) 

191  8.  W.  182,  April  U,  1917. 
Orubba  v.  Marple  (5th)  186  8.  W. 

697,   April  26,   1917. 
Gulf.  C.  ft  S.  F.  R.  Co.  y.  Cooper 

(3d)  191  S.  W.  579.  May  80,  1917. 
Gulf,   O.   ft  S.,F.   R.   Co.  y.    Mosa 
(6th)    180   8.    W.    1128,    April    U. 
1917. 
Gulf  States  Tel.  Co.  y.  Evetta  (3d) 

188  S.  W.  289,  May  16,  1917. 
Hall   v.    Nunn    Electric   Co.    (7thl 

183  S.  W.  13,  May  2,  1917. 
Hartford  Lite  Ins.   Co.  y.  Benson 
(3d)   187  S.  W.   S51,   May  9,  1917. 
Heldenfels   v.    School   Trustees    of 
School  Dlst.  No.  7,  San  Patricio 
County  (4th)  182  B.  W.  886,  April 
18.  1917. 
Hill  V.  First  SUte  Bank  ot  Oak- 
wood  (8tb)  189  S.  W.  984,  Hay  23. 
1917. 
Hopping  y.  Hicks    (7th)  ISO  8.  W. 

1119,  May  30,  1917. 
Hombeck   v.    Barker   (Sth)    192   8. 

W.  276,  May  30,  1917. 
Horwitx  y.  Jefferson  County  Trac- 
tion Co.  (9tb)  188  S.  W.  26.  May 
9,  1917. 
Houston   Belt  ft  Terminal  R.  Co. 
V.  Hardin   Lumber  Co.   (1st)  189 
S.   W.   618,    May    23,   1917. 
Houston  Beit  ft  Terminal  R.   Co. 
y.  Lee  (1st)  183  8.  W.  393,  April 
18,  1917. 
Houston   Belt  ft  Terminal  R.  Co. 
V.     Price     (1st)    192    8.    W.    359. 
May  30,  1917. 
Houston  Oil  Co.  of  Texas  y.  Votaw 
{9th)    184    S.    W.    647,    April    18, 

Houston     Transp.     Co.  .  y.     Paine 

ast)  19S  s.  W.  188.  June  6,  1917. 

Hughes    V.      Burton    Lumber    Co. 

I     (6th)  188  8.  W.  1022,  May  13,  1917. 
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Applleatlona 

Cont'd 

Huth  T.  Huth   (lit)  UT  8.  W.  6», 

April  H,  1917. 

Jackson  t.  Walls  (Tth)  UT  8.  W. 
676,  May  1«.  1917. 
JeSreea  t.    Western    Uoion   Tele- 
graph Co.    (l»t)    187    9.    W.   SM, 
May  i.  1317.  _ 

Jobnaon  t.   Klrbr   (Sd)  193  8.   W. 

im.  June  IS.  1*17. 
Jobnaon  T.  Mastenon  at)  ISS  S. 

W.  JOl,  June  6.  1917. 

Jonoa  T.  Bartlett   (Application  ot 

Dartlatt)    (Sth)    Iffl    S.    W.  U«. 

May  a,  1917. 

Jones  T.  Bartlett'  (Applleatton  ot 

Jones)  (Sth)  189  8.  W.  U07,  Hay 

23,  1917.  _ 

Eaker  T.  Parrlsh   (M)  187  8.  W. 

517,  May  2,  1917. 
Kansas  City,   M.   A  0.   R.  Co.   ot 
Teias  T.  Flnke    (8th)  190  8.  W. 
11«,  May  30,  1917. 
Kansas  City.   M.  A  O.  R.   Co.  of 
Teias  V.  Weaver  (Sth)  191  8.  W. 
591,  May  80,   1917. 
Keller  t.  Young   (7tli)    18(   8.   W. 

m.  May  2.  1917. 

Keppler  v.  Texas  Lumber  Mfg.  Co. 

(9th)  184  S.  W.  S5S,  May  2,  1917. 

Key  T.  Jones  (9tli)  191  S.  W.  736, 

June  «,   1917.  _. 

Kleffer  ▼.  Keough  (l»t)  188  B.  W. 

44.  Hay  9,  1917. 
King  T.  Lane   (7th)  188  8.  W.  392, 
May  2.  1917.  _         _ 

Knox  V.  Oruhlkey  (7th)  1«2  8.  W. 

334,  June  6,  1917.  _    _ 

Krueger  v.  Gulf,  C.  ft  8.  P.  R.  Co. 

(lat)  191  8.  W.  151.  Uay  80,  1917. 

La  Grone  T.  Chicago,  R.  I.  tt  O. 

R.  Co.  (2d)  189  8.  W.  *»,  Hay  U. 

1917. 

Land  t.  Johnson   (4th)  189  S.  W. 

337.  May  23,  1917. 
I^vson    V.    tJnlted    Bsney.  -Asa'n 
(2d)  185  8.  W.  978.  April  VS.  1917. 
League  t.  Galveston  City  (3o.  (lat) 

192  a.  W.  360,  April  18,  1917. 
Udnum  T.    Dallas   Trust  &   SaT- 
Inga   Bank   (5th)  191  8.  W.  1127, 
June  6,  1917. 
Leonard  t.    Kendall     (6th)   110   B. 

W.  786.  May  30.  1917. 
Lester  t.  Hawkins  (7th)  181  8.  W. 

481,  April  18.  1917. 
Lewis  T.   Roach  Manliran  Paying 
Co.  (2d)  184  a.  W.  680,  April  18. 
1917. 
Loe  T.  Ballgardt    (4th)   193  8.  W. 

714.  June  6,  1917. 
Lndtlie  t.   SmHb   (1st)   188   8.  W. 

266.  April  25.  1917. 
Lyon-Gray  Lumber  Co.  T,  Nocona 
Cotton    on    Co.    (2d)    1*4   8.    W. 
633,    Jnne   13.   1917. 
McCIoekey  v.  San  Antonio  Traction 
Co.  (4th)  1»2  8.  W.  U16,  May  30. 
1917. 
McDonald  t.   .Aitna  Life  Ins.  Co. 
of  Hartford  Conn.  (Ist)  187  8.  W. 
ions.  May  9.   1917. 
Haclk   T.  Oarrett    (Application   of 
Mlkeska)    (8th)    188   8.   W.   lOU, 
Hay  23.  1*17. 
Matthews  v.  Klrkland  (9th)  186  8. 

W.  423.  April  25.  1917. 

Mensing    t.    Fidelity   LumtMr   Co. 

(9th)  194  S.  W.  208,  Jnne  13. 1917. 

Merchants'     Ic«    0>.    t.    8cott    £ 

Dodson  (4th}  186  S.  W.  418,  April 

25.  1917. 

Miles   T.    Harris    (2d)    194    3.    W. 

839.,  June   13,   1917. 
Hissowi,    K.    ft  T.  R.  Co.  T.  Oil- 
crease  (7th)   187  8.  W.  714,  May 
16,  1917. 
Missouri.  K.  *  T.  R.  Co.  of  Texas 
T.   Kllison    (6th)  186  8.  W.  1020, 
May  16.   1917. 
Missouri,  K.  ft  T.  Ry.  Co.  of  Tex- 
as  V.    Johnson    (3d)    198    3.    W. 
728,   June    13,    1917. 
Modem    Woodmen   of    America    T. 
Yanowsky    (4th)    187  .8.    W.    728. 
May  2.  1917. 
Mossop   T.   Zapp    (4th)    Ut   &   W. 
979,  May  9.   iStl. 


Now  Jersey  Fire  Ins.  Co.  ▼.  Balr*  i 
(5th)  187  S.  W.  366.  May  9.  1*17.  | 
North  American  Accident  Ins.  Co. 
T.    Miller    (7th)    193    8.    W.    7B0. 
June   18,    1917. 
Northern    Texas    Traction    Co.    T. 
Saolsbury    (7th).     Not   tor   pub- 
lication.    May  2,   1917.  _ 
Ocfaoa  r.  Edwards  (8th)  189  8.  W. 

1022.  May  23,  1917. 
Grand   t.    Whltmore    (6th)    18S    8. 

W.  347.  April  26,  1917. 
Ore  City   Co.  v.  Rogers   (8th)  190 

8.  W.  226,  May  23,  1917. 
Panhandle    ft    B.    F.    R.    Co.    T. 
White.    See    Atchison.    T.    ft    8. 
F.  R.  Co.  T.  White.- 
Patterson   v.    Bryant    (9th)  191  8. 

W.  771,  May  30,  1917. 
Peck  T.  Loux  (6tb)  186  8.  W.  9C6, 

April  26.  1917. 
Peck    V.    Robinson   ft   Smith    (Ist) 
194  8.  W.  456.  831,  June  13.  1917. 
Pecos  ft   N.    T.    R.    Co.    v.    Porter 
(7th)  183  S.  W.  98,  April  18,  1917. 
Pecos  ft   N.   T.   Ry.    Co.   T.    Rail- 
road (^nomission   (3d)  133  9.  W. 
770.   June   13,    1917. 
Pell  T.  Warren.  Jr.  (1st)  187  8.  W. 

1052.  May  9.  1917. 
Pence  v.  Galreston,  H.  ft  8.  A.  R. 
Co.  (8th)  190  S.  W.  638,  May  23, 
1917. 
Peres  v.  Atchison.  T.   ft  S.  F.  R. 
Co.    (8th)  192  8.  W.  274.  May  30, 
1917. 
Perry    Bros.    t.    McNeill    (2d)    189 

3.   W.  120,  May  23.  1917. 
PInchback  t.   Swaaey   (9th)  1*4  8. 

W.  446.  June  13,  1917. 
Plummer  t.    McLaln    (8th)   191    8. 

W.   671,   June   6,   1917. 
Popliam  T.  Bggleston   (8th)   193  8. 

W.  181,  June  U,  1917. 
RawUngs  v.  Lewis   (7th)  1*1  8.  W. 

784.  May  80,  1917. 
Rentroe    t.    Burton    (6th)    194    8. 

W.  1134.   June  13.  1917. 
Rhoms    Mining    Co.    T.    Glasgow 
(2d)  194  3.  W.  686,  June  13,  1917. 
Rldllng  T.  Murphy  (6th)  191  8.  W. 

206.   May  23,   1917. 
Rio  Grande.  B.  P.  ft  8.  F.  R.  C^o. 
T.  Sbadden   (8tb)  186  8.  W.  629, 
April  IS.  1917. 
Rio  Grande.  Ei.  P.  ft  8.  F.  R.  Co. 
T.  Stames   (8th)   18S   S.   W.  366, 
April  18.  1917. 
Ross  V.  Moore    (Id)  111  8.  W.  863. 

May  30,  1917. 
Rudolph  T.  HWely  (7tb)  188  8.  W. 

721.  May  16,  1917. 
Rule  Cotton  Oil  Co.  v.  Russell  (2d) 

191  S.  W.  802.  May  30.  1917. 
St.    LrOulB   Southwestern  R.   Co.   T. 
Christian     (6th)    191    8.    W.    176, 
May  30,  1917. 
St.    Louis    Southwestern    Ry.    Co. 
ot  Texaa   v.  Thompson  («th)  192 
3.  W.  1096,  Jnne  6.  1917. 
Bt.  Louis  Southwestern  Ry.  Co.  ot 
Texas  t.    Wood    (6th)   192  8.  W. 
812.    June  6,   1917. 
Sale  T.  Gersdorft   (4th)   189  8.  W. 

574,  May  23.  1917. 
San    Antonio   ft   A.    P.   R.    Co.    v. 
Blair  (4th)  184  S.  W.  566,   April 
«.  1917. 
San   Antonio   ft  A.   P.   R.    Co.   T. 
Moerbe  (4th)  189  3.  W.  128,  May 
9.  1917. 
San    Antonio   ft   A.    P.    R.   Co.   t. 
Mullan  (4th)  186  8.  W.  782.  May 
2,  1917. 
Sanford  T.  Weller  (4tb)  189  8.  W. 

1011,   May  23,  1917. 
Scott  V.   S.  H.  Kreas  ft  Co.    (M) 

191  3.  W.  714.  May  30.  1917. 
Self  T.  Albany  Nat.   Bank  of  Al- 
bany (2d)  187  3.  W.   982.  May  2. 
1917. 
Shaw  T.    Southland   Life   Ins.  Co. 
(7th)  185  S.  W.  915.  May  2.  1917. 
Shear  v.    Bruyere   (3d)   187   8.  W. 

243.  April  26.  1917. 
Sbepherd  t.  H.  P.  Drought  ft  Co. 
(1st).    No  opinion.     May  9.  1917. 
Smith  V.   Ooodloe   (7th).     Not  for 

publication.     May   2.  1*17. 
Smith   T.    Jones    (7th)    1*2   8.    W. 
786,  June  13,  1917. 


Smith  T.  Wise  County  (id)  187  8. 

W.  705,  May  2,  1917. 
Southern   Traction   (3o.  T.  Frazier 

(3d)  196  S.  W.  864.  May  9.  1917. 
Southern    Traction    Co.   T.   Reagor 

(6th)  188  3.  W.  372.  May  9.  1917. 
Southern   Union    Life   Ins.    (3o.   T. 

White  (8d)   188  S.    W.    266,   May 

6,    1917. 
Southwestern  Portland  Cement  (}o. 

V.    Presbltero     (8th)    190    3.    W. 

776.  May  30,  1917. 
Springfield    Fire    ft    Marine    Ins. 

Co.  T.  Boon  (6th}  194  S.  W.  1006, 

June    IS.    1917. 
State   T.   Bratton     (8d)   192   8.   W. 

814.  May  30.  1*17. 
Street   T.    J.    I.    Case    Threshing 

Mach.  Co.    (7th)    188  8.  W.  726, 

May  16,  1917. 
Strtngtellow     v.     Patterson     (7th) 

'192  3.  W.  o6t.  June  6.  1917. 
Texarkana      Telephone      Co.       T. 

Surge  (6th)  192  3.  W.  807.  June 

6.    1917. 
Texas  Fidelity   ft  Bonding  (%.   T, 
'    General  Bonding  ft  Casualty  Ins. 

(^.   (6th)  184  3.  W.  238.   May  IS, 

1*17. 
Texas  Fireworks  Co.  T.  Ounn  (1st) 

189  8.  W.  528,  May  2S.  1917. 
Texas  Glass  ft  Paint  Co.  v.  Reese 

(7th)  187  8.  W.  72L  May  16.  1917. 
Texas    Midland    R.    Co.    ▼.    SIkes 

(6th)  18S  S.  W.  969.  April  18.  1917. 
Texas    Midland    R.    Co.    T.    Truss 

(6th)  186  S.  W.  249.  May  9.  1917. 
Texas  Seed   ft   Floral  Co.  ▼.  Chi- 
cago Set  A  Seed  Cn.  (7th)  187  8. 

W.  747,  May  16,  1917. 
Texas    ft    P.    Ry.    Co.    t.    Hughes 

(Sth)    192    3.    W.    1091.    June    6. 

1917. 
Texas   ft   P.    Ry.    0>.    v.   Lathrop 

(6th)    1»*    8.    W.    1080.    June    6, 

1917. 
Texas  ft  P.  Ry.  Co.  v.  Miles  (6th) 

192  S.  W.  1138.   June  13,  1917. 
Texas  ft  P.  Ry.  Co.  t.  Miles  {6th) 

192  S.  W.  1139.  June  13,  1917. 
Tyler   v.    McChesney     (Sth)    190  8. 

W.  1115,  May  30,  1917. 
Waldon   r.  Davis  (9th)  185  8.   W. 

1000.  April  25.  1917. 
Walker  t.  Terrell   (Sth)  189  3.  W. 

75,    June  6.  1917. 
Walter    ▼.    Rowland    (4th)    18*    8. 

W.  981,  May  23,  1917. 
W.  B.  aarkson  ft  0>.  ▼.  Gans  8. 

S.  Line  ast)  187  S.  W.  U06,  May 

9,  1917. 
Webster  t.  International  ft  O.  N. 

Ry.  Co.  ast)  1*3  8.  W.  179.  June 

8.  1*17. 
Wellborn  ▼.  Wellborn  (4th)  186  3. 

W.  1041.  April  JS.  1917. 
Wentxell    t.   Chester    (8th)    181    8. 

W.  304.  May  23.  1917. 
West  T.    Klrby   Lumber  Co.    (1st) 

193  8.  W.   172.  June  6,   1917. 
Western    Union   Telegraph   Co.  ▼. 

Flnfrock  (Ut)  191  8.  W.  181.  May 

30.  1917. 
WfalU   T.    Peters    (4th)    186  8.   W. 

869.  April  25,  1917. 
White  Rock  Gravel  ft  Sand  Co.  T. 

International    ft    G.    N.    R.    Co. 

(3d)  188  3.  W.  280,  May  9,  1917. 
Williams   V.   Joy   (6th).     No  opin- 
ion.   May   16,    1917. 
Wilson    T.    Avery    (3o.     of    Texaa 
(5tb)  192  S.  W.  1130,  June  6,  1917. 
Wood  T.  Love  (6th)  190  8.  W.  236. 

May  23,  1917. 
W.    T.    Carter   ft    Bro.    v.   Collins 

(9th)  192  3.  W.  316,  May  30.  1917. 
Yoaman    ▼.    Galveston    City    Co. 

(1st)    190    8.    W.    212,    April    11. 

19)7. 
Zeiss    T.    First    State    Bank    (Sth) 

189  S.  W.  524,  May  23.  1917. 

AppUoationa  DUmlsaed  for 
Want  of  Jariadlotlon 

Boynton  Lumber  Co.  v.  Houston 
Oil  Co.  of  Texas  (9th)  18*  S.  W. 
749.  May  16.  1917. 

Cochran  v.  Williams  (9th)  193  S 
W.  265.   June  13,  1917. 


Digitized  by 


Google 


XTi 


106  SOUTUWKSTERN  REPORTEB 


AppUektlomi  DIaittlMecl  for 

Want  of  Jnrisdiotloik 

—Cont'd 

Doble  T.  Scott  (3d)  188  S.  W.  186, 

May  16.  1917. 
Rhitngar  t.   Speckals   (4th)  U»  8. 

W.  348.  May  23,  1917. 
Guaranty    State    Bank    T.    Bland 

(9th)   193  S.  W.  159,  Mar  2.  1917. 
Oulf  Coaat  Transp.  Co,  t.  Dllllard 

(9th)  187  B.  W.  STB,  May  9.  1917. 
Hale    County   t.    Lubbock   County 

(2d)   194  8.  W.  678,  June  6.  1917. 
HlIIyer-Deutsch     Lumber    Co.     v. 

Clark  (4tb)  [Application  o(  Hol- 

loman]  1»  8.  W.  1088,  April  2S, 

1917. 
Houston     Electric    Co.    v.    Pearce 

(lat)  192  3.  W.  558,  May  SO.  1917. 
Joachim  t.  Hamilton    (1st)   186  8. 

W.  2S1.  April  2S.  1917. 
Keabey    v.    Crawford    (7th).     Not 

tor  publication.     May  2.  1917. 
Kennedy  v.  Missouri,  tC.  ft  T.  R. 

Co.  o(  Texas  (iith)  192  8.  W.  U14, 

May   16,    1917. 
KIrwan     t.    Alamo     Iron     Works 

(4tb).      No    opinion.      April    25, 

1917. 


Lane  ▼.  Herring    (Eth)  UO  S.  W. 

778.  Hay  30.  1917. 
McFarlane  t.  Westley  (lat)  Itt  B. 

W.  261,  April  18.  lUT. 
McGulre  t.   Blatr   (9th)  198  8.  W. 

186.    June   13,    1917. 
Martin  t.  (Joodman  (Eth)  187  8.  W. 

689.  May  9.  1917. 
Unier  r.   Brodkey  (8th).    Not  tor 

publication.    Feb.   14,   1817. 
National   Surety   Co.   t.   Murpby- 

Walker  c;o.    (8tb)  174  8.  W.  tvl, 

April  18.  1917. 
Noa  Spears  Co.  ▼.  Inban  (4th)  186 

S.   W.  357.   May  8,  1917. 
Otto  T.  Harris  County  (Ist)  195  S. 

W.  610,  June  18,  1917. 
Padgett  V.   Hlnes   (9th)  191  8.  W. 

1122.    June   6,    1917. 
Quanab,  A.  A  F.  R.  Co.  T.  BatM 

(Tth).        Not      tor      publication. 

May   16.    1917. 
Quanah.  A.  A  P.  R.  (3o.  t.  Moore 

(Ttb).        Not      tor      publication. 

May    16.    1917. 
Quanah,  A.  &  P.  R.  Co.  T.  Moore 

(Tth)  189  8.  W.  822,  May  16,  1917. 
Roberts  V.  Munroe  (Application  of 

GaSn^r)  (8d)  183  8.  W.  734,  June 

13,   1917. 


Ruaaak  Y.  'Whtd.-  Bma  *  Oo.  (tth) 

192  8.  W.  SS4,  April  25,  1917. 
Stark  V.  Adams  (9tb)  183  8.  W.  6^ 

April  U,  1917. 
Texas  Co.  t.  Charles  Clarke  A  Co 

ast)  in  S.  W.  361,  April  IB,  1917. 
Western   Union   Telegraph  Co.    T. 

City  o(  Houston    (1st)  192  8.  W. 

577.  May  tO.  191T. 


AppUokttona  DlamlMed 

Bennlngsmeyer  r.  First  State 
Bank  of  Conroe  (9th)  192  8.  W. 
286.  Opinion  dismissing  appIN 
cation.  195  a  W.  1137.  Peti- 
tion tor   rehearing  pending. 

Houston,  EL  A  W.  T.  R.  Co.  T. 
Caranaugh  (lat)  17t  S.  W.  619. 
April  25,  U17. 

Kruegel  v.  Williams  (5th)  185  S. 
W.  1072,  Hay  2.  1917. 

Lester  v.  Hutaon  (7tb)  U4  8.  W. 
268,    March  28.  1917. 

Spauldlng  Mfg.  Co,  T.  Blankenstalp 
(2d)  1*1  8.  W.  U67.  April  18, 
1917. 


REHEARINGS  DENIED 


[Caaes  in  which  rehearings  have  been  denied,  without  the  rendition  of  a  written  opinion,  aince 
the  publication  of  the  oriKinal  opinions  in  previous  volumes  of  this  Reporter.] 


KENTUOKX. 

Bondurant  v.  Dahnke-Walker  Milling  Go.,  195 

S  W  13& 
riutmus  V.  City  of  Newport,  194  S.  W.  1039. 
Illinois  Cent.  R.  Co.  v.  Pierce's  Adm'x,  194  S. 

W.  534. 
Johns  V.  Masterson,  195  S.  W.  819. 
Louisville  &  N.  R.  Co.  ▼.  Benke's  Adm'r,  196 

S.  W.  417. 


Louisyille  &  N.  R.  Co.  ▼.  Dixon,  19B  S.  W.  1009. 
MiUer  t.  Keown,  195  S.  W.  430. 
Pitman  y.  I>rown,  195  S.  W.  815. 
Towles  V.  Towles,  195  S.  W.  437. 

TENNBSSBE. 
Southern  Ice  Co.  v.  Blade,  180  S.  W.  861. 
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KELTNEB  ▼.  HARRIS.     (No.  18576.) 

{Supreme  Ck>urt  of  Missouri,  Dtvisioii  No.  1. 

June  21,  1917.) 

1.  VkNDOS'  and    FXTBCHAgEB   «a>244  —    BOKA 

Fide  Pubchabeb  —  Sufticienct  of  Evi- 
dence. 
In  a  suit  to  set  aside  deeds  on  the  ground 
of  fraud,  in  which  it  appeared  that  the  plain- 
tiff's grantee  from  whom  the  defendant  purchas- 
•ed  told  the  plaintiff  that  he  was  going  to  get 
married  and  wanted  the  lot  in  question  to  build 
on  and  was  buying  it  for  himself,  and  was  told 
by  the  plaintiff  that  defendant,  a  colored  man, 
was  trying  to  buy  the  lot,  that  he  would  not  sell 
the  lot  to  a  person  who  would  seU  it  to  a  colored 
man,  evidence  hel4  to  show  that  plaintiff's  gran- 
tee was  not  a  bona  fide  purchaser  of  tije  proper- 
ty but  was  used  as  a  mere  dummy  by  his  employ- 
er, a  land  company,  who  purchased  the  lot  for 
defendant,  a  colored  man. 

[Ed.  Note. — For  other  cases,  see  Vendw  and 
Purchaser,  Cent  Dig.  §§  609-611.] 

2.  Vendor  and  Pdbchasbk  «s>244  —  Bona 
Fide  Pubchabeb  —  Sufficiency  of  Evi- 
dence. 

Evidence  held  to  show  that  plaintiff's  gran- 
tee paid  no  part  of  the  purchase  money  out  of 
his  own  funds,  but  that  whatever  part  of  the 
consideration  he  handled  was  paid  by  the  land 
company  or  by  the  defendant. 

fEd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gg  600-611.] 

3.  Pbincipai,  and  Agent  «=3l68— Fbaud  of 
Agent. 

Although  the  evidence  does  not  directly  con- 
nect defendant  with  the  fraud  perpetrated  on  the 
plaintiff  in  the  procurement  of  the  deed,  and  al- 
though the  representative  of  the  land  company 
was  agent  of  both  the  plaintiff  and  the  defend- 
ant, in  brmg_  about  the  sale,  he  was  not  authop- 
ired  to  acquire  title  to  the  property  for  the  de- 
fendant by  fraud  and  deceit. 

fEd.  Note.— For  other  cases,  see  Principal  and 
Asent,  Cent  Dig.  «g  689-598.] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;   Arch  A.  J(diBson,  Judge. 

Action  by  W.  P.  Keltuer  against  B.  A.  Har- 
ris. Decree  for  plaintiff,  motion  for  new 
trial  and  In  arrest  of  judgment  overruled, 
and  defendant  appeals.  Affirmed  and  re- 
manded. 

On  May  9,  1913,  plaintiff  filed  In  the  cir- 
cuit court  of  Greene  county,  Mo..  Ms  bill  In 
«qulty  to  set  aside,  upon  the  alleged  ground 
of  fraud,  a  deed  from  himself  and  wife  to  H. 
H.  Harris,  dated  December  18,  1911,  and  re- 
corded In  Book  295  at  page  241  in  the  office 
ot  the  recorder  of  deeds  In  said  county, 
wtierein  he  conveyed  to  said  H.  H.  Harrl*  lot 


21  and  11%  feet  off  of  the  east  side  of  lot 
20  in  block  4  of  J.  M.  Richardson's  Second 
addition  to  the  dty  of  Springfield,  Ma;  and 
also  to  set  aside,  upon  the  alleged  ground  of 
frand,  a  deed  from  said  H.  H.  Harris,  dated 
December  19,  1911,  to  defendant,  E.  A.  Har- 
ris, conveying  the  real  estate  aforesaid.  De- 
fendant, E.  A.  Harris,  answered,  and  admit- 
ted therein  that  he  bought  from  H.  H.  Har- 
ris the  lot  or  tract  of  land  described  in  plain- 
tiffs petition.  He  denies  each  and  every  oth- 
er allegation  In  petition. 

It  appears  from  the  evidence  that  plaintiff 
is  a  white  citizen  of  Springfield,  Mo.;  that 
he  was  a  traveling  salesman  and  had  lived 
In  said  city  for  about  14  years  before  the  in- 
stitution of  this  suit  Plaintiff  owned  a 
home  on  Center  street  in  said  city,  and  his 
family  consisted  of  a  wife  and  three  chil- 
dren. The  real  estate  In  controversy  adjoins 
plaintiff's  home  place.  He  had  contracted  to 
buy  the  same  from  Earl  Hamel  prior  to  No- 
vember 22,  1911.  Hf-.pald  Hamel  $100  and 
assomed  a  deed  of  trvst  on  said  property  for  - 
$500l  On  account  of  some  requirements  In. 
regard  to  the  title,  the  deal  was  not  consum- 
mated until  December  18,  1911,  although  ne- 
gotiations with  the  owner  had  progressed  to 
fhe  point  where  respondent  knew  he  could 
purchase  the  lot  from  Hamel  for  the  above 
consideration.  The  Osa^k  Jjand  Company  at 
that  time  was  composed  of  Blain  Berry  and 
Gus  Berry,  his  brother.  The  company  had 
In  Its  employ  one  H.  H.  Harris,  who  was  a. 
single  man.  It  appears  from  the  evidence 
that  on  or  about  November  22,  1911,  plaintiff 
requested  Blaln  Berry  to  find  him  a  purchas- 
er for  the  Hamel  property ;  that  after  this 
conversation,  and  on  the  same  day,  Blalu 
Berry  jirepared  a  contract  for  sale  of  said 
real  estate  to  said  H.  U.  Harris.  When  the 
contract  of  sale  was  presented  to  plaln|:lff 
for  his  signature,  the  latter  then  for  the  first 
time  disclosed  the  fact  that  the  title  was  not 
In  blm,  and  changed  the  contract  by  Inter- 
lineation, so  as  to  provide  that  In  case  of 
failure  on  the  part  of  plaintiff  to  procure  the 
title  he  was  not  to  be  bonnd  by  the  contract. 
Afterwards,  on  December  18,  1911,  plaintiff. 
Sled  for  record  a  deed  to  himself  for  said 
land,  dated  September  26,  1911,  acknowledg- 
ed December  4,  1911.  On  the  same  date  (De- 
cember 18.  1911),  plaintiff  and  wife  oonvey- 
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ed  said  real  estate  to  said  H.  H.  Harris,  and 
on  the  following  day,  December  19,  1911,  said 
H.  H.  Harris  conveyed  the  same  to  defend- 
ant. The  latter  was  an  educated,  respectable 
colored  doctor  la  said  city;  was  single;  con- 
templated m^ri^ge,  and  bought  the  property 
In  controversy  with  the  view  of  building  a 
home  thereon.  He  bad  been  living  In  said 
dty  for  a  number  of  years,  and  had  always 
borne  a  good  character. 

The  evidence  tends  to  show  that  prior  to 
November  22,  1911,  the  defendant  bad  ne- 
gotiated for  the  purchase  of  a  lot  100  feet 
east  of  plaintiff's  residence,  and  that  this  ne- 
gotiation ended  when  it  was  discovered  by 
the  agent  of  the  owner  that  defendant,  was  a 
colored  man.  Defendant  learned  from  the 
agent  that  the  owner  of  the  lot  would  not 
sell  to  him  on  account  of  bis  color.  Plain- 
tiff and  other  residents  of  the  Immediate 
neighborhood  protested  to  the  above  agent 
against  the  sale  of  said  lot  to  a  colored  man. 
The  evidence  shows  that  prior  to  November 
22,  1911,  defendant  had  requested  the  Ozark 
Land  Company  to  purchase  a  lot  for  him; 
that  some  attempt  was  m  ide  by  the  company 
or  its  employes  to  find  blm  a  lot;  that  be 
had  been  shown  a  lot  by  said  company  in  the 
southern  part  of  said  city,  but  some  distance 
from  the  property  in  controversy.  The  de- 
fendant obtained  a  deed  to  said  property 
from  H.  H.  Harris,  through  the  land  com- 
pany aforesaid,  and,  at  the  time  of  receiving 
same,  knew  that  plaintiff  and  other  residents 
In  the  immediate  neighborhood  of  said  prop- 
erty objected  to  his  buying  same  on  account 
of  his  color.  The  defendant,  after  acquiring, 
a  deed  to  the  property  In  controversy  from 
H.  H.  Harris,  built  a  house  thereon,  made 
valnable  Improvements,  married,  and  was  liv- 
ing on  said  property  at  the  time  of  the  trial, 
of  this  case  in  the  court  below.  It  appears 
from  the  evidence  that  on  May  2,  1913,  the 
defendant  executed  a  deed  ot  trust  for  $2,- 
000  on  the  property  in  controversy,  which 
was  recorded  in  said  recorder's  office  on  May 
18,  1913.  The  inroceeds  of  this  loan,  together 
with  $400  in  cash  paid  by  defendant,  was 
held  by  the  State  Savings  Trust  Company,  of 
said  city,  and  by  said  company  paid  out  in 
the  erection  of  a  two-story  frame  residence 
building  now  on  said  property. 

This  action  was  commenced  on  May  9, 
1913,  and  lis  pendens  filed  on  the  same  day 
in  the  office  of  the  recorder  of  deeds  of 
Greene  county.  Mo.  At  the  time  of  the  filing 
of  said  (petition  and  Us  pendens,  the  proceeds 
of  said  loan,  together  with  $400  in  cash  paid 
by  defendant  to  said  trust  company,  was  in 
the  bands  of  Its  officers,  who  had  at  that 
time  entered  into  a  contract  for  the  erection 
of  the  residence  on  said  property,  to  be  paid 
for  with  said  $2,400.  It  is  claimed  by  re- 
spondent that  defendant  knew  plalntifl  and 
others  objected  to  his  buying  the  above  prop- 
erty on  account  of  his  color,  and  that  his 
agent,  the  Ozark  Land  Company  and  Harris, 
entered  into  an  unlawful  conspiracy  to  ob- 


tain the  title  to  said  property  from  plaintiff, 
and  did  obtain  the  title  thereto,  through 
fraud,  false,  and  fraudulent  representations, 
etc.  The  fraud  relied  upon  to  set  aside  the 
deeds  from  plaintiff  to  H.  'H.  Harris  and 
from  the  latter  to  defendant  wtU  be  consid- 
ered in  the  (pinion.  The  trial  court  found 
the  issues  Ip  favor  of  plaintiff.  It  further 
found  that  H.  H.  Harris  was  not  a  bona  fide 
purchaser  of  the  property  in  controversy; 
that  he  was  used  by  the  Ozark  Land  Com- 
pany as  a  blind  to  purcbase  the  same,  for 
the  purpose  of  conveying  the  title  to  defend- 
ant, etc.  A  decree  was  entered  canceling 
said  deeds,  and  requiring  plaintiff  to  pay 
$3,750,  for  the  benefit  of  defendant,  etc.  The 
latter  filed  his  motion  for  a  new  trial  and  In 
arrest  of  judgment,  both  of  which  -Were  over- 
ruled, and  the  cause  duly  appealed  to  this 
court. 

H.  T.  Williams,  of  Sedalia,  for  appellant. 
A.  B.  Lovan,  of  Springfield,  for  re^wndent. 

RAILEY,  C.  (after  stating  the  facts  as 
above).  It  may  be  conceded,  for  the  purposes 
of  the  case,  that  defendant  is  an  educated, 
colored  physician,  of  good  standing  and  char- 
acter ;  that  he  had  the  legal  right  to  purchase 
the  property  in  controversy,  and  Uve  thereon, 
provided  the  title  thereto  was  not  obtained 
from  plaintiff  through  the  fraud  of  defendant 
or  his  agents.  On  the  other  hand.  If  it  was 
distasteful  to  plaintiff  to  have  a  colored  man 
as  his  adjoining  neighbor,  he  had  the  legal 
I'lght  to  refuse  to  sell  him  or  his  agents  the 
property  in  controversy.  In  other  words,  no 
man  is  bound  to  sell  his  property  to  a  pro- 
posed'purchaser,  whose  presence  is  unsatis- 
factory to  him  as  a  neighbor,  whether  he  be 
white,  black,  or  of  some  other  color.  We 
shall  therefore  confine  our  consideration  of 
the  case  to  the  real  question  involved,  and 
determine,  upon  the  record  before  ns,  wheth- 
er the  facts  are  sufficient  to  warrant  ns  in 
sustaining  the  action  of  the  trial  court  in 
setting  aside  the  deeds  from  plaintiff  to  Har- 
ris and  from  the  latter  to  defendant,  etc,  on 
the  ground  of  fraud. 

It  appears  from  the  evidence  that  appel- 
lant, prior  to  November  22, 1911,  had  tried  to 
buy  a  lot  near  pUlntlfTs  residence,  through 
an  agent  Plaintiff  objected  to  defendant 
buying  the  lot  on  account  ot  his  color,  and 
conferred  with  the  owner  and  his  agent  In 
regard  to  the  matter.  Plaintiff  says  he  talk- 
ed to  said  agent  by  telephone,  and  was  told 
by  him  that  the  owner  of  the  lot  would  not 
sell  to  a  negro.  The  defendant  thereupon  told 
Blaln  Berry,  a  member  of  the  Osark  Lend 
Company,  that  he  was  in  the  market  for  a 
lot.  Blain  Berry  testified  that  he  spoke  to 
H.  H.  Harrlfl,  one  of  hla  employte,  aboat 
buying  the  property  in  controversy,  and  that 
he  told  him  he  knew  where  he  (Harris)  could 
sell  the  property,  if  he  did  not  want  it.  He 
told  him  the  defendant  would  buy  the  prop- 
erty.    Plaintiff  had  told  Berry  that,  If  he 


Digitized  by^OOQlC 


Uo) 


STATE  y.  PATTERSON 


fi 


could  scU  the  property  In  qoeBtlon  for  |760, 
be  (Berry)  could  have  $60  of  the  money. 

[1,1]  We  are  satlafied  from  the  eyidence 
that  H.  H.  Harris  was  not  a  bona  fide  pnr>- 
chaaer  of  the  property  In  ooDtroversy,  but 
was  stmply  used  as  a  mere  dummy,  by  the 
land  company,  to  purchase  the  lot  tor  defend- 
ant We  are  also  satisfied  from  the  evldeaee 
that  H.  H.  Harris  paid  no  part  of  the  por- 
diase  money  oat  of  his  own  funds,  but  that 
whatever  part  of  the  consideration  he  handled 
was  paid  by  the  land  company  or  defendant 

H.  H.  Harris,  at  the  Instance  of  Blaln  Ber- 
ry, w«tt  to  see  plaintiff  about  buying  the 
property  In  question.  He  told  plaintiff  he 
had  talked  .with  the  land  company,  was  going 
to  get  married,  wanted  the  lot  to  build  en, 
and  was  anxious  to  know  whether  he  could 
get  It  Plaintiff  says  he  told  Harris  "defend- 
ant was  trying  to  buy  the  lot  and  that  he 
would  not  sell  the  lot  so  a  colored  man  could 
get  hold  of  It"  H.  H.  Harris  told  him  he 
was  buying  the  proi)erty  for  his  own  use  and 
was  going  to  build  on  It  Plaintiff  testified 
that  he  would  not  hare  sold  the  lot  at  all,  if 
he  had  known  It  was  to  go  to  a  colored  man. 

H.  V.  Groves  was  present  when  the  above 
ctmversation  between  H.  H.  Harris  and  plain- 
tiff occurred.  He  says  Harris  liislsted  that 
he  was  buying  the  lot  for  himself,  was  going  ^ 
to  get  married,  and  wanted  to  build  on  the 
lot  Witness  said  plahitlff  told  Harris  "he 
<Udn't  want  to  sell  to  any  one  he  thought 
would  sell  It  to  a  colored  man." 

According  to  the  legal  effect  of  Blaln  Ber- 
ry's testimony,  he  was  the  agent  of  plaintiff 
to  sell  the  property  In  controversy  and  the 
agent  of  defendant  to  purchase  a  suitable  lot 
for  him.  The  fact,  among  other  circumstano- 
es,  that  Berry  used  Harris  as  a  dummy  to 
buy  the  property  for  defendant,  satisfies  us 
that  be  was  aware  that  plaintiff  would  not 
knowingly  sell  the  property  If  It  went  to  de- 
fendant and  hence  had  his  employe,  Harris, 
pose  as  a  bona  fide  purchaser  to  deceive  the 
plaintiff  and  obtain  the  legal  title  to  said 
property.  In  order  that  Harris  might  convey 
the  same  to  defendant 

13]  Although  the  evidence  shows  that  de- 
fendant knew  there  were  objections  to  his 
purchase  of  property  in  that  immediate  vi- 
cinity, yet  It  does  not  dlrecUy  connect  him 
with  the  fraud  perpetrated  on  the  plaintiff 
In  the  procurement  of  said  deeds.  But  con- 
ceding that  Blaln  Berry  was  the  agent  of  both 
plaintiff  and  defendant  he  was  not  author- 
ized to  acquire  the  title  to  the  property  In 
controversy  for  defendant  by  fraud  and  de- 
celt  as  shown  by  the  testimony. 

We  are  therefore  of  the  opinion  that  the 
deeds  from  plaintiff  to  H.  H.  Harris  and  from 
the  latter  to  defendant,  for  the  property  In 
controversy,  were  obtained  through  fraud  as 
aforesaid,  and  by  reason  thereof  should  be 
set  aside  and  canceled. 

The  finding  and  decision  of  the  trial  court, 


In  respect  to  the  law  and  facts  ot  the  ease, 
aa  weU  as  in  respect  to  the  disposition  tyt  the 
rights  of  the  respective  parties,  meets  with 
OUT  approval.  We .  acoordlagly  affirm  and 
remand  the  cause,  In  order  that  the  trial 
court  may  enforce  the  decree  heretofore  renr 
dered,  in  conformity  to  the  vlewa  here  ex- 
prewwd. 

PBB  CURIAM.  The  foregoing  opinion  ot 
RAILBY,  O.,  Is  hweby  adopted  as  the  opin- 
ion of  the  Court  All  concur,  except  BOND, 
J.,  not  Bitting. 


STATE  V.  PATTERSON.     (N*  20068.) 

(Supreme  C!ourt  of  Missoari,  Dlvisioii  No.  2. 
May  28,  19170 

1.  ThBKATS    «=3>5— iMfOBMATIOn— Requibisks 

AND    SUFFICISNOT. 

An  indictment  for  robbery  by  extortion,  un- 
der Rev.  St  1909,  {  4SS2,  alleging  that  defend- 
ant threatened  to  accuse  a  Uiird  person  of  the 
crime  of  sodomy,  which  is  named  but  not  de- 
fined by  section  4720,  is  sufficient  as  a  naming 
of  the  offense  which  accused  threatened  to 
charge. 

[Ed.  Note.— For  other  cases,  see  Threats,  Cent 
Kg.  S!  «,  10.1 

2.  Thbeatb  9=35— -Infobkatioit  —  Rkqiiisites 

AHD     SumciXNOT. 

In  such  case  it  was  unnecessary  to  describe 
the  crime  which  it. was  alleged  accused  threat- 
ened to  charge  to  the  third  person. 

[EJd.  Note.— For  other  cases,  see  Threats,  Cent 
m.  H  8.  10.] 
8,  Thbeatb  iS=»6  —  Hxtobtiow  —  Pleadiwg 

AND  PbOOI'— VABIAHOB— "AOOTTSK." 

Under  informatian  charging  robbery  by  ex- 
tortion by  threatening  to  accuse  a  third  person 
of  an  offense,  the  word  "accuse"  does  not  neces- 
sarily mean  to  file  an  information  or  complaint, 
but  inoludes  also  public  denunciation,  so  that 
proof  that  accused  threatened  to  reveal  an  al- 
leged offense  to  others  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Threats,  Cent 
Dig.  i  11. 

For  other  definitions,  see  Words  and  Phraseu. 
First  and  Second  Series,  Accuse.] 

4.  Trbeats  ®=>6  —  ExTOBTiON  —  Pleadinq 

AND  PbOOF — VaBIANCB. 

Where  defendant  secured  a  writing  confes- 
sing a  crime  from  a  third  peison,  and  then 
threatened  to  expose  him,  evidence,  in  a  subse- 
quent prosecution  for  robbery  by  extortion  ot 
money,  that  the  third  person  paid  the  money  to 
get  back  the  writing,  does  not  present  a  variance. 
[Ed.  Note.— For  other  cases,  see  Threats,  Cent 
Biig.  {  11.] 

6.    CBIMINAI.   liAW    «=>371(8)— EVIDBNCB— Ad- 

MissiBiuTY— Oth^b  Offenses. 
In  a  prosecution  for  robbery  by  extortion, 
evidence  that  accused  attempted  another  extor- 
tion at  about  the  same  time  is  admissible  to 
show  the  intent  with  wluch  he  made  the  threats 
in  the  instant  case,  although  evidence  of  other 
isolated  offenses  is  not  ordinarily  admissible.  ' 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  ii  830,  831.] 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Walter  F.  Patterson  was  convicted  Of  rob- 
bery by  extortion,  and  he  appeals.    Affirmed. 


»For  other  etan  aee  «am«  topU  and  KBT-NUMBXS  In  all  Kay-Nusibvad  Dtg«to  sad  tndexa 
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Information  was  filed  In  fiie  circuit  court 
of  the  dty  of  St.  Louis  at  the  April  term, 
1915,  charging  the  defendant,  Jointly  with 
Frederick  W.  Denser  and  Edward  O.  Butter, 
with  robbery  in  the  third  degree,  under  sec- 
tion 4532,  B.  S.  1909,  by  threatening  to  ac- 
cuse one  Peter  Ibsen  of  a  felony,  and  there- 
by extorting  from  him  certain  promissory 
notes,  signed  by  him  and  payable  to  the  ap- 
pellant. The  defendant  Patterson  was  grant- 
ed a  severance,  and  on  his  separate  trial  was 
convicted,  and  his  punishment  assessed  at  a 
term  of  five  years  in  the  penitentiary.  From 
this  judgment  he  appealed. 

Ibsen  was  53  years  of  age,  a  native  of  Den- 
mark, but  a  naturalized  citizen  of  the  United 
States,  and  vice  counsul  for  Denmark.  Ac> 
cording  to  the  evidence  produced  by  the  state, 
Patterson,  Deuser,  and  Butler  conceived  a 
scheme  to  extort  money  from  Ibsen ;  and  in 
pursuance  of  the  scheme  Butler,  who  was  a 
boy  about  19  years  of  age,  sought  the  ac- 
quaintance of  Ibsen  at  tlie  tatter's  candy 
store,  912  Olive  street  After  Ibsen  and  But- 
ler had  become  acquainted,  they  took  several 
car  rides  together  in  different  parts  of  the 
suburbs,  and  on  one  occasion,  about  the  13th 
of  August,  1914,  while  they  were  at  Creve 
Ooeur  liake,  and  In  an  obscure  part  of  the 
park,  Deuser  and  Patterson  suddenly  came 
upon  them,  and  made  the  threats  which  are' 
the  basis  of  the  charge  set  out  in  the  infor- 
mation. Presently  Deuser  took  Butler  to  one 
side,  and  pretty  soon  returned  with  him. 
Butler  was  crying,  and  Deuser  said  he  had 
"confessed."  Before  they  separated  they  got 
Ibsen  In  a  state  of  fear  which  remained  with 
him  for  some  days.  He  was  Induced  to  sign 
a  statement  which  he  testified  contained  only 
his  name,  address  and  occupation,  and  the 
name  and  p.ddress  of  Butler.  In  the  subse- 
quent negotiations  Patterson  produced  this 
paper,  in  which  Ibsen  asserted  additional 
words  had  been  written,  and  among  them  the 
words  "for  Immoral  purposes."  The  defense 
claimed  that  the  paper  was  in  the  same 
shape  when  produced  afterwards  as  when  it 
was  signed. 

Patterson  continued  to  work  on  Ibsen's 
fears,  with  threats  of  exposure,  and  the  next 
day  extorted  $97  In  cash  from  him,  and  a  few 
days  later  Induced  him  to  sign  two  notes, 
one  for  $200  and  one  for  ?650,  both  payable 
to  Patterson.  These  notes,  which  are  the 
ones  mentioned  in  the  information,  were 
subsequently  paid  by  Ibsen  to  some  trust 
company  to  whom  Patterson  negotiated  them. 
On  the  delivery  of  these  notes  Patterson 
burned  in  Ibsen's  presence  the  statement 
which  the  latter  had  signed  at  Creve  Cceur 
Lake. 

Patterson,  finding  Ibsen  easy  and  produc- 
tive, continued  to  work  him  with  effect. 
Some  months  after  he  got  the  two  notes  he 
went  to  Ibsen  and  told  him  that  he  had  lost 
$150  in  discounting  the  notes,  and  Induced 
Ibsen  to  pay  him  another  ?150.  Some  time  in 
March,  1915,  about  a  month  after  Patterson 


got  the  $160,  be  again  got  in  conmuinleation 
with  Ibsen,  and  t<dd  him,  "Deuser  has  play- 
ed a  trick  on  us,"  by  retaining  a  photo- 
graphic copy  of  the  statement  Patterson  had 
burned  tn  Ibsen's  presence.  He  produced  a 
note  for  $800  and  induced  Ibsen  to  irign.  it 
for  the  purpose  of  quieting  Denser.  During 
the  previous  negotiations  Patterson,  in  his 
talks  with  Ibsen,. had  always  mentioned  Deu- 
ser as  the  person  who  was  to  be  feared,  Inti- 
mating that  there  was  danger  of  both  Ibsen 
and  himself  getting  into  trouble  through  the 
Instrumentality  of  the  police  If  Deuser  were 
not  hushed  up.  Ibsen  made  no  complaint  to 
any  officer  about  the  matter,  but  kept  it  to 
himself.  The  $800  note  mentioned  was  found 
on  Patterson  while  under  arrest  on  another 
criminal  charge;  the  police  department,  with 
this  clue,  hunted  up  Ibsen,  and  discovered  the 
story  of  his  robbery. 

Patterson  nowhere  in  his  defense  denied 
having  received  the  notes  mentioned  In  the 
Information  or  having  cashed  them,  but  says 
they  were  given  by  Ibsen  voluntarily,  so 
that  he  could  cash  them  and  raise  money 
"to  get  Butler  out  of  town."  His  defense 
throughout  was  that  Ibsen  was  guilty  and  in 
constant  terror  lest  Butler  would  charge 
him  with  an  unmentionable  crime.  Patterson 
did  not  remember  receiving  the  $97  cash,  but 
admitted  Ibsen  gave  him  a  check  for  $50  at 
one  time. 

Frank  W.  McAlUster,  Atty.  Gen.,  and  John 
T.  Gose,  Asst.  Atty.  Gen.,  for  the  State. 

WHITE,  a  (after  staUng  the  facts  as 
above).  I.  Defendant  demurred  to  the  in- 
formation, his  demurrer  was  overruled,  and 
he  now  challenges  its  sufficiency  on  the 
ground  that  it  did  not  Inform  the  defendant 
of  the  nature  of  the  offense  with  which  he 
was  charged.  The  Information,  after  the  in- 
troductory parts,  alleges: 

"That  Walter  F.  Patterson,  Frederick  W. 
Denser,  and  Edward  C  Butler,  on  the  four- 
teenth day  of  August,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fourteen,  at  the 
dty  of  St.  Louis  aforesaid,  did  verbally  ac- 
cuse and  tlireaten  one  Peter  Ibsen  in  a  certain 
verbal  conversation,  which  they,  the  said  de- 
fendants, Walter  F.  Patterson,  Frederick  W. 
Deuser,  and  Edward  C.  Butler,  had  with  tho 
said  Peter  Il)8en  concerning  him,  the  said  Peter 
Ibsen,  to  accuse  the  said  Peter  Ibsen  of  having 
committed  the  crime  and  offense  of  sodomy  up- 
on and  with  the  said  Edward  C.  Butler,  with 
the  felonious  intent  then  and  there  and  thereby 
to  extort  from  the  said  Peter  Ibsen  certain  sums 
of  money  and  certain  promissory  notes." 

It  then  proceeds  to  set  out  with  sufficient 
particularity  the  threats,  intimidation,  and 
extortion  of  two  notes,  one  for  $200  and  one 
for  $650,  signed  by  said  Peter  Ibsen,  and  pay- 
able to  the  order  of  Walter  F.  Patterson. 

II]  Tlie  claim  Is  that  the  Information 
should  have  set  forth  with  precision  the 
crime  Involved  in  the  defendant's  threat; 
that  such  crime  is  neither  named  in  the  stat- 
ute nor  is  any  crime  described  In  the  informa- 
tion in  the  language  defining  a  statutory  or 
common-law  offense. 
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Section  4726,  R.  S.  1906,  made  sodomy  a 
felony,  mentioning  It  by  name,  and  describing 
tbe  offense.  The  section  was  repealed  by  a 
session  act  in  l&Lt,  and  In  lien  of  it  a  new 
section  enacted  (Session  Acts  1911,  p.  198), 
which  is  in  tile  exact  language  of  the  former 
section  4726,  with  addititn  of  other  particn- 
lars  descriptive  of  the  crime,  bnt  names  the 
ofFense,  in  the  title  of  the  section,  "The  abom- 
inable and  detestable  crime  against  na- 
ture," Instead  of  "sodomy."  It  has  been  held 
by  this  court  that  the  amendment  of  1911  did 
not  restrict  but  extended  the  scope  of  section 
4726, 80  that  It  ln<dndes  crimes  against  nature 
which  the  common-law  terms  did  not  em- 
brace. "Sodomy"  Is  within  the  condemnation 
of  the  section  as  It  now  stands;  so  the  in- 
formation did  name  a  statutory  felony,  and 
charged  the  defendant  with  having  threat- 
ened to  accuse  the  prosecuting  witness  of 
committing  it.  State  v.  Katz,  266  Mo.  loc. 
dt.  eOl,  181  S.  W.  426 ;  State  v.  Pfelfer,  267 
Mo.  loc.  dt  27-28,  183  S.  W.  337. 

[I]  Was  it  necessary  to  desarihe  the  crime 
with  the  same  particularity  and  precision  as 
would  be  necessary  In  the  prosecution  of  a 
person  for  having  committed  it?  Defendant 
is  charged  with  the  crime  of  robbery.  The 
other  crime  is  only  incidental.  It  is  not 
charged  that  anyone  committed  or  attempted 
to  commit  it.  The  defendant  threatened  to 
aeeuie  the  prosecuting  witness  of  it.  The 
threat  was  the  instrument  by  which  the  prop- 
erty was  extorted  and  the  crime  of  robbery 
consummated.  In  order  to  make  the  crime  of 
robbery  complete,  it  was  not  necessary  to 
prove  ttiat  the  threat  should  be  couched  In 
language  which  completely  described  the 
crime,  to  escape  the  association  with  which 
the  vk:tlm  was  induced  to  part  with  his  prop- 
erty. If  It  were,  no  one  could'  be  convicted. 
The  threat  in  such  cases  always  achieves  its 
purpose  without  such  deflniteness.  An  infor- 
mation charging  blackmail  or  robbery  of  this 
kind,  in  describing  the  threatened  accusation, 
sufficiently  arrises  the  defendant  of  what  be 
has  to  meet  when  It  names  the  crime  which 
lie  may  identify  with  bis  alleged  threat. 
Glover  v.  People,  204  111.  170,  68  N.  JO.  464; 
Goramonwealth  v.  Bacon,  135  Mass.  521 ;  Ro- 
sen V.  United  States,  161  U.  S.  29,  16  Sup. 
Ct.  434,  480.  40  L.  Ed.  606,  10  Am.  Or.  R^. 
loc  dt.  255 ;  Regina  v.  Norton,  8  Garrlngton 
&  Payne,  671. 

Some  excuse  for  the  appellant's  contention 
Is  found  In  the  case  of  State  v.  Sekrtt,  130 
Mb.  401,  82  8.  W.  977,  dted  by  appellant, 
where  the  defendant  was  charged  with  black- 
mall  under  what  Is  now  section  4534.  The 
Indictment  set  out  that  the  defendant,  by  let- 
ter, tbreateaed  to  accuse  the  prosecuting  wit- 
ness of  a  crime,  naming  a  statutory  crime, 
and  purporting  to  describe  the  acts  consti- 
tuting it  This  court  held  the  indictment  bad 
because  the  threat  as  alleged,  did  not  de- 
scribe any  crime  known  to  the  statutes.  But 
an  examtoatloo  of  the  case  will  show  that  the 


Indictment,  In  stating  the  threatened  accusa- 
tion, set  out  In  detail  certain  acts  which  did 
not  constitue  any  oftense  prohibited  by  the 
statute,  and  by  those  positive  averments 
.showed  the  statute  upon  which  the  indictment 
was  framed  was  not  violated.  It  Is  not  in- 
timated that  to  name  the  crime,  without 
more,  would  not  be  sufficient  Other  cases 
under  the  blackmail  section,  which  is  similar 
in  purpose  and  etTect  to  the  section  defining 
robbery  in  the  third  degree,  so  far  as  the 
opinions  show  what  the  Indictments  contain, 
indicate  that  a  description  of  the  crime  to 
which  the  threat  refers,  by  naming  It,  is  suf- 
fident  State  v.  Linthicum,  68  Mo.  66; 
State  V.  Stewart,  00  Mo.  507,  2  S.  W.  790. 
Another  reason  why  more  deflniteness  is  un- 
necessary is  mentioned  in  the  books,  and  that 
is  the  abominable  crime  against  nature  is 
such  that  the  record  need  not  be  defiled  with 
details  of  the  different  acts  which  go  to  con- 
stitute it  "Peccatum,  iUud  horribile  inter 
christlanos  non  nominatum."  Rosen  v.  Unit- 
ed States,  161  U.  S.  29,  16  Sup.  Ct  434,  480, 
40  L.  Ed.  606,  10  Am.  Or.  Rep.  loc.  dt.  257 ; 
Honselman  v.  People,  168  IlL  174,  175.  48  N. 
E.  304. 

We  hold,  Uterefore,  that  the  Information 
was  sufficient  and  the  demurrer  properly 
overruled. 

[3]  II.  Appellant  claims  the  cause  should 
be  reversed  becapse  a  case  was  not  made  out. 
The  argument  is  that  the  word  "accuse" 
means  to  lodge  a  formal  complaint  in  some 
court ;  that  to  impute  a  crime  to  one  or  ex- 
pose him  to  public  condemnation  as  having 
committed  a  felony  would  not  be  "to  accuse," 
within  the  meaning  of  the  statute. 

Appellant  did  not  ask  any  instruction  by 
which  the  jury  might  find  whether  the  threat 
involved  the  filing  of  a  formal  complaint  or 
the  mere  exposure,  and  there  was  sufficient 
evidence  from  which  the  Jury  might  have 
found  that  the  threat  Involved  the  making  of 
a  complaint  <m  which  the  victim  might  be 
arrested.  Patterson's  first  accusation  was, 
"Ton  know  tlils  is  a  pretty  nasty  case ;"  and 
on  Ibsen's  asking  what  he  meant,  he  said, 
"Well,  you  will  find  out."  He  showed  his 
badge  as  a  detective,  and  said  to  Denser, 
"Tou  go  ring  up  the  wagon."  Ibsen  said  he 
would  go  without  the  wagon,  and  defendant 
wrote  down  Ibsen's  name  and  address.  He 
said,  "You  know  you  are  up  against  it" 

Any  one  working  a  game  such  as  is  charg- 
ed here  would  be  likely  to  do  it  by  Indirec- 
tion ;  at  least  he  would  not  formulate  his 
threat  In  such  shape  as  would  make  it  a  tech- 
nical description  of  a  crime,  nor  definitely 
state  that  he  would  file  a  formal  charge  in 
court.  It  was  not  what  Patterson  said  in 
exact  terras  to  Ibsen  which  wrought  upon  his 
fears,  but  what  he  Intimated  and  what  he  led 
him  by  InsinuaticHis  to  believe.  He  indicated 
to  him  that  be  had  committed  a  crime ;  that 
he  was  in  a  bad  fix;  that  Denser  was  likely 
to  push  the  matter  to  the  utmost.    Deuser 
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was  tbe  terrible  fellow,  the  bogyman  In  tbe 
background,  threatening  to  do  all  kinds  of 
mlscUef  which  Ibsen's  morbid  Imagination 
might  conjure  up;  he  had  to  be  bought  to 
prevent  his  filing  a  complaint. 

However,  even  if  that  were  not  so,  If  the 
Jury  should  have  found  that  the  fears  excited 
in  Ibsen  only  related  to  exposure  and  pub- 
licity, still  the  threat  would  be  within  the 
terms  of  the  statute,  included  in  the  words, 
"accuse  or  threaten  to  accuse."  Indeed,  It 
would  make  little  difference  to  the  victim 
whether  the  blackmailer  meant  to  prefer  a 
formal  charge  or  make  the  matter  public  so 
that  officers  whose  duty  it  la  to  enforce  the 
law  might  do  it.  One  who  is  so  constituted 
that  he  may  be  victimized  in  that  manner 
sees  visions  of  himself  In  the  t<Als  of  the  law 
in  any  vague  intimation  that  some  one  will 
"tell  it  to  the  police." 

Statutes  In  other  states  similar  to  our 
section  4532  have  been  construed  to  Include 
threats  of  exposure.  It  has  been  held  that 
"to  accuse,"  In  an  indictment  charging  one 
Mrlth  the  violation  of  such  a  statute,  does 
not  mean  to  make  a  complaint  before  a 
magistrate,  but  to  Impute  a  crime  as  a 
means  of  Inducing  one  to  pay  money,  and 
Includes  any  public  accusation.  Common- 
wealth V.  Andrews,  132  Mass.  foe.  clt  264; 
Robbhia  V.  Smith,  47  Conn.  182;  State  v. 
South.  5  Rich.  (S.  C.)  489;  People  v.  Braman, 
30  Mich.  460.  In  the  case  of  State  v.  Stew- 
art, 90  Mo.  loc.  dt  512,  2  S.  W.  790,  In  a 
prosecution  under  the  blackmail  section,  the 
threat  was  no  more  definite  than  here,  and 
seemed  to  Involve  mainly  "making  the  mat- 
ter public." 

[♦]  III.  Appellant's  counsel  claim,  further, 
that  his  demurrer  to  the  evidence  should 
have  been  sustained  because  there  was  a 
variamce  between  the  allegations  and  the 
proof.  Upon  this  proposition  counsel  quotes 
several  passages  from  the  testimony  of  Ib- 
sen, in  which  he  is  made  to  say  that,  when 
he  gave  the  two  notes  described  in  the  in- 
formation, his  only  purpose  in  giving  them 
to  Patterson  was  to  get  back  the  statement 
which  he  had  signed  at  Creve  Ooeur  Lake. 
This,  counsel  argued,  is  a  variance  from  the 
charge,  which  Is  that  he  gave  the  notes  on 
account  of  the  threat  to  accuse  him  of 
crime.  There  is  no  variance.  The  paper 
which  Ibsen  signed  was  held  by  the  defend- 
ant as  a  part  of  his  scheme  to  extort  by 
threats  the  notes  and  money  from  Ibsen.  It 
was  the  Instrument  which  he  employed  in 
making  his  threat  effective. 

[I]  IV.  In  the  course  of  the  trial  the  state 
Introduced  a  witness,  one  O.  B.  Boehllnger, 
to  testify  that  somewhere  near  the  time  of 
the  alleged  crime  the  defendant  attempted 
to  extort  money  from  him  by  the  same  means 
as  that  which  the  Information  charges  was 
employed  to  extort  It  from  Ibsen.  Patterson 
met  Boehllnger  at  the  Normandle  Hotel,  and 
used  Butler  in  the  same  manner  as  a  decoy, 


displayed  his  badge  as  a  detective,  and  made 
charges  and  threats  similar  to  those  tesOfled 
to  by  Ibsen.  This  evidence  was  strenuously 
objected  to  by  defendant's  counsel  on  the 
ground  that,  in  the  trial  of  one  on  a  criminal 
charge,  evidence  Is  not  admissible  to  show 
the  commission  by  defendant  of  another 
crime  or  other  crimes  for  whl<ii  he  might  be 
separately  proceeded  against.  It  is  true  that 
is  the  general  rule,  but  there  are  some  well- 
established  exceptions  to  the  rule.  The 
classes  of  cases  to  which  the  exertions  are 
applicable  are  discussed  at  length  In  the  ex- 
haustive opinion  of  this  court,  speaking 
through  Philips,  C,  in  case  of  State  v. 
Myers,  82  Mo.  558,  52  Am.  Rep.  389.  That 
opinion  Is  a  remarkable  exposition  of  the  au- 
thorities and  the  conditions  under  which 
such  evidence  may  be  admitted.  It  la  cited 
and  quoted  as  a  leading  case  upon  the  sub- 
ject, not  only  in  the  later  opinions  of  this 
court,  but  in  those  of  many  other  states.  It 
is  unnecessary  to  burden  this  opinion  with 
any  attempted  elucidation  of  a  subject  so 
thoroughly  discussed  there.  In  general,  it 
may  be  said  that  evidence  showing  crimes, 
or  attempts  to  commit  crimes,  of  a  character 
like  the  one  charged,  is  admissible  In  cases 
where  the  charge  is  obtaining  property  by 
false  pretenses,  embezzlement,  forgery,  utter- 
ing forged  notes,  receiving  stolen  property, 
and  In  some  cases  of  assault,  robbery,  lar- 
ceny, violation  of  the  liquor  law,  criminal 
slander,  burglary,  and  arson.  The  ground 
on  which  the  evidence  Is  admitted  is  that 
It  tends  to  show  the  intent  with  which  the 
crime  charged  was  committed  or  attempted. 
Where  the  act  constituting  the  crime  speaks 
for  Itself  as  showing  the  intent,  or  where  the 
criminal  intent  is  presumed  from  the  act  it- 
self, such  evidence  is  not  admissible;  but 
where  different  inferoices  may  be  drawn  re- 
garding the  intent  with  which  the  alleged 
criminal  act  was  done,  and  the  dtrcumstances 
of  the  act  may  be  susceptible  of  an  Interpre- 
tation Indicating  innocence,  then  such  evi- 
dence is  admissible.  State  v.  Flynn,  124  Mo. 
480,  loc.  clt.  4^2,  27  S,  W.  1106;  State  v. 
Balch,  136  Mo.  103,  loc.  clt.  109,  37  S.  W. 
808 ;  State  v.  Beauclclgh,  92  Mo.  400,  loc.  dt 
495,  4  S.  W.  666;  State  v.  Spray,  174  Mo.  569, 
loc.  clt.  577-583,  74  S.  W.  846;  State  v.  Foley, 
247  Mo.  607,  loc.  dt.  635,  153  S.  W.  1010; 
State  V.  Donaldson,  243  Mo.  460,  loc.  clt.  476, 
148  S.  W.  79;  State  v.  Wilson,  223  Mo.  156, 
loc.  clt  169,  122  S.  W.  701;  State  v.  Roberts, 
201  Mo.  702,  loc.  dt  727,  100  S.  W.  484 ; 
State  V.  Cox,  264  Mo.  408,  175  S.  W.  60; 
State  V.  Sherman,  264  Mot  874, 175  S.  W.  73 ; 
State  V.  Young.  266  Mo.  723. 183  S.  W.  805. 

The  Myers  Case,  82  Mo.  558,  52  Am.  Rep. 
380,  is  one  where  the  defendant  was  in- 
dicted for  using  a  trick  in  making  change 
whereby  be  attempted  to  defraud  a  merchant 
with  whom  he  was  dealing.  Evidence  that 
the  defendant  had  made  similar  attempts 
with   other  persons   whs,  held  axlmlsslhlet. 


Digitized  by  ^OOQlC 


M«) 


STATE  ▼.  ROWB 


Such  crrMeDee  showv  quo  anlmo  wlttt.wblch 
tbe  acts  were  done.  Slndlnr.  acts  at  otber 
times  and  places  and  witii  ofber  persons 
would  tlirow  llgbt  upon  tlie  character  of  the 
transaction  which  the  defendant  attempts  to 
explain  as  innocent  Where  one  has  en- 
gaged in  the  business  of  obtaining  money  by 
false  pretenses  or  by  tricks  of  one  kind  or 
another,  and  his  purpose  Is  shown  by  re- 
peated acts  of  the  same  kind,  the  principle 
Is  the  same  so  far  as  the  continuing  state 
of  mind,  the  Intent  of  the  actor,  is  concerned, 
as  where  he  attempts  to  extort  money  by 
blackmail  or  threats  of  any  kind.  There 
are  reported  cases  identical  in  fact  and  prin- 
ciple with  this  case.  In  People  v.  Haver,  4 
N.  X.  Or.  B.  171,  on  the  trial  of  a  defendant 
indicted  for  blackmail,  evidence  was  ad- 
missible to  show  that  the  defendant  sent 
another  letter  siftiilar  to  the  one  which  was 
the  basis  of  the  charge  In  the  Indictment,  al- 
though that  letter  was  sent  to  another  per- 
son than  the  complainant.  The  case  of  Reg. 
y.  Cooper,  8  COx's  Crlm.  Oases,  647,  is  where 
the  defendant  was  indicted  for  accusing  a 
person  of  the  same  crime  as  charged  in  the 
case  at  bar,  with  the  Intent  to  extort  money 
from  the  person  accused,  and  It  was  held  that 
attempts  to  extort  money  from  other  per- 
sons by  such  accusations  was  admissible  In 
evidence. 

The  court  in  this  case  correctly  admitted 
the  evidence. 

O^er  errors  are  assigned  and  urged  upon 
our  attention,  but  we  do  not  deem  them  of 
sufficient  importance  to  require  extended  dis- 
cussion. 

We  discover  no  error  in  the  record,  and 
the  Judgment  is  affirmed. 

BOX,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WHITE,  a,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


STATE  T.  ROWB  et  al.    (No.  20052.) 

(Supreme  Gonrt  of  Missouri,  Division  No.  2. 

May  29, 1917.) 

1.  GRnCTNAI,  LiAW  ®=»1043(2)— AppeaIt-Pbes- 

■BTATION    0¥   GKOTJNDB    OF   REVIEW   —   EVI- 
DBNCE. 

Where,  when  the  question  was  asked  which 
elicited  an  alleged  harmful  answer,  defendants' 
counsel  merely  observed  that  he  thought  it  was 
incompetent,  and  subsequently  a  motion  to  strike 
out  was  made,  but  no  reasons  were  given,  except 
that  the  answer  was  incompetent,  irrelevant,  and 
immaterial,  and  bad  no  bearing,  the  point  as  to 
the  admissibility  of  the  answer  was  not  pre- 
served for  review  by  the  Supreme  Court. 

[Bd.    Note.— For   other    cases,   see    Criminal 
Law,  Cent  Dig.  i  2654.] 

2.  CaiiaNAi.  IiAW  «=»1064(7)— Appeal— Pbeb- 

EBVATION    OF    GBOUNDS    FOB    REVIEW    —   IN- 

STBUcnoNS — Statute. 

In  view  of  Bev.  8t  1900,  i  B285,  providing 
that  motions  for  new  trials  shall  be  in  writing. 


attd  m^nst  set  forOi  the  Bounds  tiiereof,  la  a 
prosecution  for  robbei^,  where  proper  exceptions 
were  saved  when  an  ustrnction  was  given,  but 
the  only  reference  in  the  motion  for  new  trial 
to  the  instruction  was  "Because  the  court  gave 
the  jury  illegal,  improper,  and  erroneous  in- 
structions over  defendants'  objections,"  any  er- 
ror was  not  sufficiently  pointed  out  and  Qie 
point  was  not  properly  saved  for  review  by 
the  Supreme  Court 

.  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2683.] 

3.  CBiunTAL  Law  «=»1064(7)— Appeai/— Pbxs- 

EBVATION    OP    GbOUNDS    OF    RETIKW    —    IN- 
STRUCTIONS. 

Contentions  Roing  to  the  correctness  of  an 
instruction  or  the  propriety  of  giving  it  are 
preservable  only  by  a  suffident  motion  for  new 
trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2683.] 

4.  Cbiminai,  Law  €=»787(1)— TbiaIt-Instbuc- 

TIONS. 
In  proseeation  of  R.  and  S.  for  burglary, 
where  S.  was  jointly  tried  with  R.  of  his  own 
volition,  an  instruction  commenting  on  the 
weieht  of  defendant's  evidence,  not  erroneous  as 
to  R.,  who  alone  testified,  was  not  erroneous  as 
to  S. 

[Ed.  Nottf.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1902.] 

5.  Cbiminai,   Law    @=>1158(1)— AppeaIt-Re- 

VIEW— HOLDINO  OF  TBIAL  OOUBT  ON  DISPUT- 
ED Question  of  Fact. 
The  Supreme  Court  on  appeal  cannot  over- 
turn the  lioiding  of  the  trial  court  on  a  disputed 
question  of  fact,  such  as  whether  one  of  the 
jury  served  as  such  though  he  bad  been  in  fact 
peremptorily  challenged,  unless  there  was  no. 
Bubstantiai  evidence  to  sustain  the  trial  court, 
or,  if  the  matter  rested  in  his  judicial  discretion, 
it  is  plain  that  he  abused  such  discretion. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  §i  8070;  8071,  8074.] 

Appeal  from  St.  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

David  Rowe  and  Roe  Sanders  were  con- 
victed of  tobbery,  and  they  appeal.  Af- 
firmed. 

The  defendants  were  tried  Jointly  In  the 
circuit  court  of  the  city  of  St.  Louis  for  the 
crime  of  robbery  in  the  first  degree,  and,  be- 
ing by  the  Jury  found  guilty,  had  assessed 
against  each  of  them  as  punishment  impris- 
onment in  the  penitentiary  for  five  years. 
After  the  conventional  motions,  they  have 
perfected  a  Joint  appeaL  With  the  two 
above-named  defendants  one  George  War- 
rance  was  originally  charged  in  the  same  in- 
formation, but  obtained  a  severance,  and  we 
need  no  longer  trouble  ourselves  with  his  con- 
nection with  the  case. 

The  facts  shown  on  the  part  of  the  state 
are  brief,  as  are  likewise  those  offered  by 
defendant.  Howard  Graham,  the  man  aver- 
red In  the  information  to  have  been  robbed, 
was  a  bartender  in  charge  of  the  saloon  of 
one  John  Miller,  which  saloon  was  situate 
on  the  northeast  comer  of  Twentieth  and 
Olive  streets,  In  the  dty  of  St  Ix)uls.  Miller, 
the  owner  of  the  saloon,  was  absent  at  the 
time  the  robbery  occurred.  At  about  8  o'clock 
on  the  evening  of  April  1,  1915,  the  two  de- 
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fendants  and  said  Warrimce  Went  to  Itfiller's 
saloon  and  endeavored  to  borrow  the  stun  of 
$5  from  Howard  Graham.  The  latter  refus- 
ed to  lend  them  this  money,  but  at  their 
solicitation  gave  them  a  drink  of  liquor  of 
some  sort,  and  thereupon  the  three  left  the 
saloon.  Some  15  or  20  minutes  later  the  de- 
fendants and  said  Warrance  returned  to  the 
saloon,  and  defendant  Rowe  drew  his  re- 
volver, presented  it  at  Graham,  and  ordered 
him  to  throw  up  his  hands.  At  this  time 
there  were,  besides  Graham,  three  other  men 
in  the  saloon,  who  also,  at  the  command  of 
Bowe,  threw  up  their  hands.  Defendant 
Rowe  then,  at  the  point  of  his  revolver,  com- 
pelled Graham  and  one  Sherman  Holman, 
who  was  one  of  the  customers  in  the  saloon 
at  the  time  of  the  robbery,  to  go  down  a 
stairway  Into  the  basement  of  the  building. 
Steven  Sandbothe,  another  of  the  customers 
in  the  saloon  at  the  time  of  robbery,  ran  out 
at  the  side  door,  apparently  while  defend- 
ants and  Warrance  were  disposing  of  the 
others,  and  saw  no  more  of  the  robbery.  Gus 
Bloomer,  the  third  and  last  of  the  three 
customers,  was  compelled  to  enter  the  ice 
box,  from  which  box,  through  the  glass  win- 
dow thereof,  he  saw  some  one  of  the  party 
taking  money  out  of  the  cash  register. 

The  proof  shows  that  all  of  the  money  In 
the  cash  register,  amounting  to  some  $24.60, 
was  taken  by  some  one  of  the  persons  engag- 
ed In  the  -robbery.  As  soon  as  Graham  heard 
a  noise  which  indicated  that  the  cash  reg- 
ister was  being  closed,  he  came  out  of  the 
basement  and  released  Bloomer  from  the  ice 
box.  The  defendants  had  left  the  saloon  by 
this  time.  The  police  were  informed  of  the 
robbery,  and  in  the  course  of  an  hour  or 
more  arrested  defendants,  and  brought  them 
to  Miller's  saloon,  where  they  were  identified 
by  Graham.  In  the  course  of  this  identiflca- 
tion  Rowe,  applying  to  Graham  an  abusive 
epithet,  said  to  him  that  he  "had  a  hell  of 
a  nerve  to  make  any  holler."  The  defend- 
ants were  positively  identified  by  Graham, 
the  man  robbed,  and  by  Holman,  one  of  the 
persons  in  the  saloon  at  the  time  of  the  rob- 
bery. The  witness  Sandbothe  is  not  positive 
in  his  identification. 

The  only  witnesses  produced  in  behalf  of 
defendants  were  Ofllcer  Gunn  and  defendant 
Rowe  himself.  Defendant  Sanders  did  not 
testify.  No  evidence  of  importance  was  elicit- 
ed from  Officer  Gunn,  except  that  he  stated 
be  found  no  pistol  on  defendants -when  he 
arrested  them,  but  he  did  not  remember  how 
much  money  they  had.  He  corroborated  the 
conversation  between  defendant  Rowe  and 
Graham,  which  we  set  out  above,  and  the 
fact  of  the  identification  of  the  defendants 
by  Graham.  Defendant  Rowe  denied  sub- 
stantially every  fact  stated  by  the  witnesses 
for  the  state.  He  admits  that  b^  came  into 
the  saloon  on  the  night  of  the  robbery,  but 
he  says  that  he  did  so  for  the  purpose  of  buy- 
ing a  drink,  and  that  while  doing  so  an  argu- 


ment arose  between  Graham  and  some  un- 
known person;  that  Graham  readied  for  a 
I^stol  and  he  (defendant)  ran  out  of  the 
front  door.  There  is  no  contention  made, 
however,  as  to  the  8uffl<den<7  of  the  evidence, 
nor  could  there  be  upon  the  facts  shown  in 
proof. 

Such  further  tacts  as  transpired  upon  the 
trial,  and  which  form  the  basis  of  the  several 
contentions  urged  by  defendants  for  reversal, 
will  be  set  out  when  we  come  to  exitress  oar 
views. 

James  E.  Dee,  of  Tulsa,  OkL  (W.  T.  Ruth- 
erford, of  Jefferson  City,  of  counsel),  for 
appellants.  Frank  W.  McAllister,  Atty.  Gen., 
and  S.  P.  Howell,  Asst.  Atty.  Gen.,  for  the 
State. 

FARIS,  J.  (after  stating  the  facte  as 
above).  Defendant  complains  for  that  the 
state  elicited  from  the  witness  Howard  Gra- 
ham the  fact  that  he  had  been  shot  some 
weeks  after  the  commission  of  the  robbery 
here  in  question,  and  so  desperately  wounded 
as  to  cause  him  to  be  confined  in  a  hospital 
for  four  months.  This  statement  was  made 
by  the  witness  upon  his  re-dlrect  examina- 
tion, after  the  defendant  had  drawn  from  the 
witness  in  cross-examination  the  admission 
that  he  had  served  a  term  in  the  penitentiary 
for  robbery,  and  after  the  witness  had  been 
asked  how  many  men  he  had  killed;  how 
many  men  he  had  robbed ;  if  he  were  not  a 
dope  fiend ;  if  he  had  not  cheated  one  Hol- 
man out  of  $500 ;  and  whether  his  employer 
knew  that  he  (the  witness)  was  an  ex-convlct 
when  employment  as  a  bartender  was  given 
him.  Upon  the  redirect  examination  of  the 
witness,  the  state,  evidently  for  the  purpose 
of  rehabilitation,  asked  the  witness  briefly  as 
to  Ills  course  of  life  sin<%  his  admitted  con- 
viction for  robbery — ^whlch  occurred  in  1905. 
The  witness  said  that  he  had  never  been  ha 
trouble  since  such  conviction,  and  had  been 
steauily  employed  except  for  the  seven  months 
preceding  the  trial.  He  was  then  asked  by 
the  state  why  he  had  not  been  employed  also 
during  the  latter  period.  He  answered  that 
he  was  shot  through  the  left  arm  and  right 
lung  three  weeks  after  the  robbery  and  con- 
fined as  a  result  in  a  hospital  for  four 
months.  When  the  question  was  asked  which 
elicited  the  alleged  harmful  answer,  the  only 
observation  made  by  defendants'  bounsel  was 
that  "I  think  it  is  incompetent,  because,  these 
defendants  were  in  Jail  at  that  time."  This 
statement,  it  will  be'  noted,  was  not  an  objec- 
tion. Subsequently  a  motion  to  strike  out 
was  made,  but  no  reasons  were  given  for 
such  motion  beyond  the  alleged  facte  that 
the  answer  of  the  witness  was  imcompeteut, 
irrelevant,  and  immaterial,  and  had  no  bear- 
ing on  the  case. 

[1]  Clearly,  the  record  discloses,  under  the 
authorities,  no  su0iclent  preservation  of  the 
point  for  onr  review.  This  view  renders  un- 
necessary any  discussioa  whether  the  de- 
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fendaotB,  admittedly  in  Jail  at  tbe  time 
thereof,  could  in  any  ereut  liave  t>een  hurt 
by  tbe  admlfision  of  this  statement;  as  also 
whether  tbe  question  was  not  Justified  on 
the  theory  of  rehabilitation, -in  view  of  the 
cross-examination  of  defendants'  learned 
counseL  For  the  first  reason  stated,  we  dis- 
allow tills  contention. 

II.  Upon  the  trial  the  court  gave,  touching 
the  testimony  of  defendant  Rowe  (defendant 
Sanders  did  not  take  the  stand),  tbe  identical 
instruction  condemaied  by  this  court  in  bauc 
in  the  late  case  of  State  r.  Finkelstein,  191 
S.  W.  1002  (not  yet  (rfleiaUy  reported).  The 
state  concedes,  and  we  perforce  agree,  that 
this  was  error  for  whlxUi  tbe  case  must  be 
reversed.  If  the  point  has  herein  been  proper- 
ly saved  for  review.  Let  us  look  alone  to 
the  latter  point 

[2]  The  proper  exceptions  were  saved  when 
the  instruction  was  given ;   but  the  only  ref- 
erence in  the  motion  for  a  new  trjal,  which 
can  by  any  construction  be  held  to  refer  to 
the  instruction  now  criticized  or  to  any  oth- 
er, is  tills,  to  wit:   "Because  the  court  gave 
the  Jury  illegal,  Improper,  and  erroneous  in- 
structions over  the  defendants'  objections." 
This  is  not  a  sufficient  pointing  out  of  error. 
The  trial  court  is  fairly  entitled  to  have  his 
attention  directed  to   the   errors   which  he 
has  committed,   with   such   speclflcncss,   at 
least,  as  will  enable  him  to  find  the  situs  of 
alleged  error,  without  putting  an  unneces- 
sary burden  upon  his  time  and  care.    State 
V.  SIcBrlen,  265  Mo.  loc.  dt.  604,  178  S.  W. 
4S9.    Likewise,  for  reasons  to  be  seen  below, 
and  In  the  dissenting  views  of  the  writer  in 
the  Finkelstein  Case,  supra,  we  are  entitled 
to  know  wherein  the  Instructions  given  or 
omitted  are  erroneous  or  insufficient    Wheth- 
er there  exist  differences  In  the  rules  which 
respectively  govern  appellate  practice  In  civil 
and  criminal  cases  we  are  not  required  to 
here   determine.     The  assignment  of  error 
herein  would  not  be  sufficient  in  a  civil  case. 
The  statute  which  provides  with  what  defl- 
nlteness  a  motion  for  a  new  trial  in  a  dvii 
case  shall  set  out  the  reason  therefor  (sec- 
tion 1841,  R.  S.  1909),  has,  by  reason  of  Its 
now  position  In  the  statute,  due  to  codifica- 
tion and  revision,  seemingly,  though  not  ac- 
tually, lost  some  of  its  appositeness.    Going 
afield  a  moment  to  recall  a  bit  of  its  history, 
we  note  that  said  section  1841  first  came  in- 
to our  practice  acts  in  1835,  and  then  reads 
thus: 

"All  motions  for  new  trials,  and  in  arrest  of 
judgment,  shall  be  made  withm  four  days  after 
the  trial,  if  the  term  shall  go  long  continue,  and 
if  not,  then  before  tbe  end  of  the  term ;  and 
every  siich  motion  shall  be  accompanied  ty  a 
vritten  specification  of  the  reason  upon  Khich 
it  is  founded:'  Section  1,  p.  469,  SUts.  of  Mo. 
1S35. 

The  above  provision  was  again  printed  In 
the  revision  of  1845  among  the  requisite  de- 
tails of  a  moticm  for  a  new  trial,  an!d  as  yet 
having  reference  to  no  other  kind  of  motions 
wluttever,  but  was  put  into  a  sepa.rate  sec- 


tion. Section  2,  p.  880,  R.  S.  184S.  Fonr 
years  later  the  present  practice  code  was 
passed  (Laws  1849,  p.  73),  but  It  contained 
no  express  provision  as  to  what  any  motion 
should  contain.  In  1855  the  whole  practice 
act  was  revised,  and  the  living  parts — that 
is,  the  parts  of  the  old  practice  act  which 
had  not  been  abrogated  or  repealed  by  the 
new  Code  of  1849 — were  put  into  one  revised 
bill  with  the  said  Code,  and  in  this  revised 
act  the  section  (now  section  1841,  R.  S.  1909), 
designating  the  requisite  contents  of  a  mo- 
tion for  a  new  trial,  was  put  among  miscel- 
laneous details  of  dvil  practice,  and  thus 
for  the  first  time  made  to  apply  to  ail  formal 
motions  of  whatever  kind  made  under  the 
Civil  Code.  Section  27,  p.  1235,  R.  S.  1855; 
section  48,  p.  662,  G.  S.  1865;  section  3557, 
R.  S.  1879;  section  2086,  R.  S.  1889;  section 
640,  R.  8.  1809;  section  1841,  R.  S.  1909. 

But  we  have  left  no  room  for  doubt  as  to 
what  statute  governs  us  as  to  the  contents 
of  a  motlMi  for  a  new  trial  in  a  criminal 
case,  and  what  that  statute  requires.  Cf. 
section  5285,  R.  S.  1900.  The  controlling 
language  is  that  "the  motion  for  a  new  trial 
shall  be  In  writing  and  must  set  forth  the 
grounds  and  causes  therefor."  Section  5285, 
supra.  It  will  be  noted  that  the  language 
of  this  section  docs  not  say  that  it  may  set 
forth  tbe  grounds  and  causes  therefor,  but 
that  it  mutt  do  so.  Neither  does  It  say  that 
part  of  such  a  motion  may  be  oral  and  the 
remainder  in  writing,  or  that  a  part  of  it 
must  be  in  writing  and  the  rest  of  it  held  in 
ambush,  or  in  reserve  solely  for  the  ear  of 
the  appellate  tribunal,  or  in  the  secret  cran- 
nies of  learned  counsel's  mental  processes, 
but  It  says  the  motion  shall  be  In  writing. 
Upon  the  only  dark  or  doubtful  point  left 
us,  that  is,  the  question.  What  is  a  sufficient 
setting  forth  of  the  grounds  and  causes?  we 
have  been  fairly  liberal.  We  have  never 
required  to  be  set  forth  the  reasons  why 
any  given  instruction  Is  wrong.  But  time 
and  again  we  have  said  substantially  that 
counsel,  in  a  criminal  case  of  suQicient  grav- 
ity to  warrant  an  appeal,  owes  it  both  to 
tills  court  and  to  the  court  nisi  to  point  out 
by  number,  or  by  technical  designation  or 
by  intelligible  description,  what  particular 
instruction  or  instructions  are  wrong,  or 
upon  what  poin^  or  phase  of  tbe  trial,  or 
of  the  case,  or  of  the  evidence,  the  court 
failed  to  instruct.  State  v.  Levy,  262  Ma 
181,  170  S.  W.  1114;  State  v.  MoBrien,  su- 
pra; State  T.  Taylor,  267  Mo.  41,  183  S. 
W.  301;  State  v.  Glftord,  186  S.  W.  1058; 
State  v.  Kapp.  187  S.  W.  1178.  For  the 
performance  of  this  duty  counsel  is  allow- 
ed four  full  days  usually.  So  much  we 
deem  due  under  this  statute  to  tbe  courts 
— ^to  the  trial  court  that  it  may  be  allowed 
a  fair  opportunity  to  ctwrect  its  own  mis- 
takes and  so  Iron  out  delays  and  expedite 
Justice ;  and  to  the  appellate  courts  that  they 
may  not  waste  their  time  In  seeking  oat  er 
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ror  In  undesl^ated  InstrncElons  wberein  no' 
error  lies.  Keeping  in  mind  tbe  statute 
which  requires  us  to  comb  the  record  of  a 
criminal  case  for  error  (section  5312,  B.  S. 
1909),  as  well  as  the  provisions  of  section 
5285,  above  set  forth,  no  other  view  seems 
plausible.  It  results  that  this  assignment  of 
error  must  be  disallowed. 

[S,  4]  in.  The  further  contention,  that  the 
instruction  upon  the  weight  of  defendant's  ev- 
idence is  bad  because  of  the  fact  that  defend- 
ant Roe  Sanders,  though  Jointly  tried  with 
defendant  Rowe,  did  not  himself  testify  In 
the  case,  Rowe  being  the  only  one  of  defend- 
ants called  as  a  witness,  is  affected  by  the 
same  infirmity.  Both  contentions  go  to  the 
correctness  of  an  Instruction,  or  to  the  pro- 
priety of  giving  It.  Both  points  are  alone 
preservable  by  a  proper  and  sufficient  motion 
for  a  new  trial.  But  if  it  be  contended,  whol- 
ly aside  from  the  instruction  phase,  that  as 
to  Sanders  the  instruction  is  a  forbidden 
comment  upon  the  failure  of  the  latter  to 
testify  upon  the  trial,  then  the  answers  are: 
(a)  That  he  was  of  his  own  volition  jointly 
tried  with  Rowe,  and  the  forbidden  comment 
— if  it  was  such  and  viewed  solely  as  such — 
was  not  error  as  to  Rowe,  therefore  It  was 
not  error  as  to  Sanders;  and  (b)  the  point 
that  the  Instruction  constituted  a  forbidden 
comment  upon  Sanders'  failure  to  take  the 
stand  was  In  no  way  preservtM  for  review 
here. 

IV.  It  Is  urged  that  one  Frederick  Klug, 
who  qualified  upon  his  voir  dire  examination 
upon  the  panel  from  which  the  trial  jury  was 
selected,  was  in  fact  peremptorily  challenged 
by  defendant,  but  was,  through  an  error,  call- 
ed lifto  the  jury  box  by  the  deputy  sheriff, 
and  actually  served  as  one  of  the  trial  ju- 
rors. In  proof  of  the  fact  of  such  peremp- 
tory challenge  of  King,  there  are  appended  the 
affidavits  of  the  two  defendants  and  of  their 
counsel,  which  latter  aflldavlt  Is  accompanied 
by  a  copy  of  the  jury  list  (authenticated  as 
a  true  copy  merely  by  the  affidavit  of  coun- 
sel for  defendant).  Against  this  showing  the 
state  offered  the  connteraffldavit  of  the  dep- 
uty sheriff  who  held  the  jury  list  and  called 
the  trial  panel  into  the  jury  box,  and  who 
swears  that  the  name  of  Klug  was  on  the 
list  unchallenged,  and  for  this  reason  he  call- 
ed him  as  a  juror  an<d  be  strved  as  such.  It 
will  be  seen  that  the  affidavit  of  the  officer 
contradicts  diametrically  the  affidavits  of  de- 
fendants and  their  counsel.  The  copy  of  the 
jury  list  shown  us  here  contains  but  eleven 
names  untnariced  upon  the  panel,  so  that,  if  it 
be  a  fact  that  the  juror  Klug  was  challenged 
by  defendant,  then  but  eleven  unchallenged 
.men  were  left  thereon  to  try  the  case.  So. 
If.  King  was  challenged,  then  either  the  de- 
fendant or  the  state  challenged  perempto- 
rily more  jurors  than  tbe  law  gives  them  tbe 
right  to  chaUeaget  Whether  this  error.  If 
it  was  such,  was  committed  by  tbe  VIef end- 


ant  or  by  the  state,  wd  are  unable  to  deter- 
mine from  the  copy  of  the  list  before  us. 
Questions  both  of  fact  and  law  arise  upon  an 
appeal  concretely  presented  by  the  twin  quM> 
ies :  (a)  Did  the  thing  complained  of  actually 
happen  upon  the  trial  of  tbe  case?  And,  (b) 
if  It  did  actually  happen,  Is  It  reversible  er- 
ror? 

[6]  Itfanifestly  we  cannot  come  to  the  last 
point  tin  we  have  disposed  of  the  first  one. 
Defendants  and  their  counsel  depose  that  the 
erroneous  calling  of  a  challenged  juror  ac- 
tually happened  In  their  presence,  but  they 
did  not  fln^  It  out  till  the  case  wasi  over  and 
they  had  lost.  TSie  deputy  sheriff  Is  equally 
positive  it  did  not  happen  at  all.  The  officer 
is  corroborated  by  the  patent  fact  that,  if 
Klug  were  actually  diallenged  by  either  aide, 
then  there  was  left  upon  the  list  but  deven 
jurors,  where  a  full  panel  of  twelve  should 
have  appeared.  It  follows  that,  though  an 
error  may  have  occurred  upon  the  one  point 
or  the  other,  there  is  no  way  for  us  to  defi- 
nitely ascertain  here  upon  which  point  the 
error  was.  The  learned  trial  court  held.  In 
connection  with  otiier  views  he  perhaps  also 
entertained  upon  the  question,  against  de- 
fendants upon  the  question  of  fact  There 
was  substantial  proof,  aided  by  some  corrob- 
oration, to  support  bis  finding.  We  know  of 
no  rule  of  law  which  will  permit  us  to  over- 
turn the  holding  of  a  court  nisi  upon  a  dis- 
puted question  of  fact  upon  a  point  like  this 
in  a  criminal  case.  If  there  was  no  substan- 
tial evidence  to  sustain  the  trial  court,  or 
If  the  matter  rested  in  judicial  discretion, 
and  It  were  palpable  that  he  bad  abased  this 
discretion,  the  rule  would  be  wholly  different. 
Our  trouble  as  an  appellate  court — and  we 
meet  it  on  the  very  threshold— is  that  we  are 
powerless  to  determine  where  the  truth  <rf 
the  thing  lies,  and  so  we  must  needs  say  that 
the  court  below  was  right.  It  follows  that 
we  are  constrained  to  disallow  this  conten- 
tion also.  Let  the  case  be  atllrmed.  All  con- 
cur. 


BORCHERS  V.  BREWER.    (Nft  18127^ 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1917.) 

1.  Dedication  «=5>20(1)— Pobuc  HiaRWAT. 

Where  a  landowner  induced  the  executor  of 
an  estate  owning  part  of  the  land  involved  to 
permit  the  laying  out  of  a  road,  the  estate  fur- 
nishing half  the  land  and  the  landowner  tiie  oth- 
er half,  both  he  and  the  executor  intending  the 
road  to  bo  a  public  highway,  and  the  road  was 
worked  by  citizens  and  road  overseers  on  the 
theory  that  it  was  a  public  road,  the  public 
using  the  road  and  considering  it  a  public  hiel;- 
way,  tbe  landowner  having  no  thought  that  uie 
road  was  private,  and  not  attempting  to  intei^ 
rupt  public  use  of  it,  except  for  one  day,  short- 
ly after  it  was  opened.  When  he  put  a  wire  acroea 
it  to  l«t  his  cattle  eat  the  grass,  tiie  road  be- 
came a  public  highway  by  dedication. 


«s»For  other  ea*ea  ne  same  topic  and  KBT-NVIIBBR  In  all  Ker-iNomberod  &tn*ti  and  ladUM 


Digitized  by  ^OOQlC 


Ua) 


BOBCHSBS  V.  BREWBB 


11 


Z  ZUSXMSinB  «3Ba6(l)— OOKIK&OT— Tbbmiiia- 

HON. 

Where  a  landowner  and  the  executor  of  an 
estate  owning  adjoining  lands  agreed  that  a 
poblic  road  should  be  constructed  partly  on 
lands  of  the  landowner  and  partly  on  those  of 
the  estate  for  the  use  of  the  landowner  and  the 
ostate  aa  well  aa  the  pnrchasers  of  land  from 
the  estate,  both  the  executor  and  the  landowner 
contracting  for  a  permanent  passway,  after  the 
road  was  constructed  the  landowner  had  no  legal 
right  to  dose  the  road;  the  estate  and  its  sue- 
cesaors  in  title  being  opposed  to  dosing,  wheth- 
er or  not  the  road  was  a  public  road. 

[Ed.  Mote.— Ft>r  other  cases,  see  Easements, 
Cent  Dig.  H  72%-74.] 

Appeal  trona  Circuit  Court,  Nodaway  Oonn- 
ty ;  Wm.  C.  Ellison,  Judge. 

Action  by  Jamee  Borchers  against  Joseph 
Bk«wer.  From  a  judgment  for  defendant, 
plaintiff  appealed  to  the  Kansas  City  Court 
of  Appeals,  which  transferred  the  cause  to 
ttae  Supreme  Court    Affirmed. 

On  March  3,  1911,  plaintiff  commenced,  In 
the  circuit  court  of  Andrew  county.  Mo.,  an 
action  by  Injunction  to  restrain  defendant 
from  trespassing  upon  a  strip  of  ground  30 
feet  wide,  mmtlng  north  and  south  on  the 
east   side   of   his   land,    described    as   the 
southwest  quarter  of  section  30,   towiship 
61,   range  35,   county   and   state  aforesaid. 
After   alleging   repeated   trespasses   ou    the 
part  of  defendant  during  the  year  1909,  and 
1910,  plaintiff  asked  for  $500  damages,  and 
prayed  for  a  perpetual  injunction   against 
defendant.    A  temporary  Injunction  was  Is- 
sued, and  defendant  answered,  alleging  that 
on  Mardi  21,  1908,  he  bought  and  entered  In- 
to possession  of  the  northeast  quarter  and 
the  wesfhalf  of  the  southeast  quarter  of  sec- 
Owi  30  aforesaid ;   that  at  the  time  he  pur- 
chased same  there  was  a  road  30  feet  in  width 
west   of  and  adjoining  his  land   aforesaid, 
rannlng  along  the  entire  west  side  of  same, 
which  said  road  was  still  there  at  the  time  of 
the  filing  of  said  answer;  that  It  was  a  public 
road ;    that  plaintiff  obstructed  the  same  by 
putting  posts  In  the  center  thereof,  and  at 
divers  times  stretched  wire  across  the  same; 
that  he  (d^endant)  removed  said  obstruc- 
tions, in  cottjunction  with  others,  as  they 
were  placed  across  said  road  during  1909 
and  1910,  for  the  purpose  of  clearing  said 
public  road  of  said  obstructions.  ■  iHe  alleges 
that  plaintiff  had  an  adequate  remedy  at  law 
and  was  guilty  <ft  laches  In  falling  to  assert 
his  alleged  rights  sooner.    Defendant  in  said 
answer  prayed  for  the  dissolution  of  said 
Injunction,  and  asked  the  court  to  enter  a 
Judgment  restraining  plaintiff  frcan  Interfer- 
ing with  his  use  of  said  highway  and  from 
in  any  manner  preventing  him  from  having 
free  and  uninterrupted  egress  and  Ingress  to 
and  from  said  road. 

In  the  spring  of  1900  plaintiff  was  the 
owner  and  living  upon  the  160  acres  afore- 
said. The  remaining  three-fourths  of  said 
section  at  that  time  belcmged  to  the  Samuel 
estate.    John  S.  Lemon,  of  St.  Joseph,  and 


Mr.  Xates,  of  Chicago,  wen  executors  of  Hie 
Samuel  estate,  and  had  the  power  under  the 
Samuel  wUl  to  sell  and  dispose  of  said  real 
estate.  In  1896  and  1899  the  plaintiff  lived 
OB  the  northeast  comer  of  his  land.  His 
house  was  then  about  70  rods  west  of  the  30- 
foot  road  aforesaid,  and  about  60  rods  south 
of  the  north  line  of  his  farm.  The  Fleming 
scfaoolhouse  was  located  near  the  northwest 
comer  of  the  northeast  qoarteir  of  said  sec- 
tion and  a  few  rods  east  of  said  30-foot  road. 
There  was  a  public  road  running  east  and 
west  along  the  north  side  of  said  section  30, 
and  another  public  road  running  east  and 
west  along  the  south  side  of  same.  Plaintiff 
lived  in  said  school  district.  There  were  two 
churdies  north  and  within  2  miles  of  the 
north  line  of  said  section.  The  nearest  road 
running  north  and  south  west  of  said  30-foot 
road  was  about  one  mile  distant,  and  the 
nearest  north  and  south  road  on  the  east  was 
about  three-fourths  of  a  mile  or  a  mile  from 
said  30-foot  road.  Plaintiff  had  minor  chil- 
dren who  attended  the  Fleming  school,  and  In 
going  there,  bad  to  pass  over  a  portion  of  the 
Samuel  estate  then  In  pasture  where  cattle 
were  kept.  It  was  Important  for  plaintiff  to 
obtain  a  roadway  north,  and  be,  In  conjunc- 
tion with  others,  attempted  to  have  a  pubUc 
road  opened  north  and  sonth  through  the 
center  of  said  section  30  and  through  the 
center  of  the  section  south  of  section  30.  A 
petition  wss  presented  to  the  county  court 
asking  for  the  establishment  of  said  2-miIe 
public  road,  the  north  mile  of  which  corre- 
sponds with  the  30-foot  road  in  controversy. 
The  county  court  refused  to  establish  said  2- 
mlle  road  unless  the  petitioners  therefor 
would  secure  the  right  of  way.  They  failed  to 
secure  same,  and  said  project  was  abandoned. 
Thereupon  plaintiff.  In  1809,  opaied  up  nego- 
tiations with  Mr.  Lemon,  as  executor  of  the 
Samuel  estate,  for  the  construction  of  the 
30-foot  road  as  it  now  stands.  Plaintiff  read 
In  evidence  a  letter  from  executor  Lemon 
which  will  be  considered  in  the  opinion. 

It  appears  from  the  evidence  that  In  the 
spring  of  1960  plaintiff,  after  receiving  above 
letter  fromi  Lemon,  and  after  having  persoii> 
ally  talked  with  him  In  re^rd  to  opening  the 
road  In  controversy,  proceeded  to  construct 
a  good  and  substantial  fence  on  each  side  of 
said  road  as  it  runs  north  and  south  on  the 
east  side  of  his  quarter  section.  He  likewise 
built  a  bridge  on  said  portion  of  road,  and 
put  the  latter  In  good  condition  for  public 
travel.  George  Vlolett,  In  behalf  of  the  Sam- 
uel estate,  extended  the  road  in  controversy 
30  feet  In  width  on  the  east  side  of  the  north- 
west quarter  of  said  section  30,  and  built  a 
good  and  substantial  fence  on  each  side  of, 
same.  The  plaintiff  and  Samuel  estate  thus 
constructed  a  30-foot  road  and  put  the  same 
In  good  condition  immediately  west  of  the 
center  section  line  running  north  and  south 
through  section  30  aforesaid,  and  this  consti- 
tutes the  mile  of  road  In  controversy  here. 
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Plaintiff  tesUfled  tbat  la  the  faU  of  1900  be 
put  a  wire  across  the  30-foot  road  on  the  eaat 
side  of  his  farm  to  let  his  stock  eat  the  grass 
on  said  land,  but  only  kept  the  wire  there 
for  one  day  and'iemoved  it  himself.  It  is 
not  claimed  that  any  one  else  ever  saw  this 
wire  or  knew  that  It  was  idaoed  as  above. 

About  the  year  1905  plaintiff  r«noved  his 
residence  to  the  southeast  c»mer  of  his  farm 
near  the  public  road  running  east  and  west 
and  about  55  rods  west  of  the  road  in  con- 
troversy. All  of  his  children  except  one  were 
then  past  the  school  age.  The  plaintiff,  his 
family,  and  the  public  in  general  used  the 
30-foot  road  dear  through  section  30  afore- 
said from  1900,  when  it  was  first  opened,  up 
to  1905,  without  objection  upon  the  part  of 
plaintiff  or  any  one  else,  and  said  road  was 
used  by  the  public  thereafter  up  to  time  of 
trial  below.  Portions  of  the  land  formerly 
owned  by  the  Samuel  estate  were  sold  at  dlf- 
flirent  times,  and  tha  purchasers  thereof 
constructed  houses  along  the  road  In  contro- 
versy, and  used  the  same  in  passing  north 
and  south  over  said  section.  After  the 
plaintiff  had  removed  his  residence  from  the 
northeast  corner  of  his  farm  to  the  southeast 
comer  of  same,  and  after  his  children  had 
ceased  to  attend  the  Fleming  school,  he  there- 
after concluded  to  close  up  the  road  in  ques- 
tion by  fwidng  same  and  placing  obstructions 
thereon.  These  obstructions  were  removed 
by  defendant  and  others  as  oft«»  as  they 
were  Installed.  Thereupon  the  present  ac- 
tion was  brought  by  plaintiff,  and  croes-petl- 
tion  filed  by  defendant. 

Such  other  questtona  as  may  be  necessary 
win  be  considered  in  the  opinion. 

The  trial  court  found  the  issues  against  the 
plaintiff  on  the  lattei's  case,  and  entered  its 
Judgment  in  favor  of  respondent.  The  court 
likewise  found  the  issues  on  behalf  of  defend- 
ant as  to  the  latter's  cross-petition,  and  per- 
petually enjoined  plaintiff  from  obstructing 
or  fencing  across  said  road,  and  enjoined  him 
from  Interfering  with  defendant  in  his  use 
of  said  road  or  highway  or  in  any  manner 
preventing  defendant  from  having  the  free 
use  of  same,  etc.  The  temporary  injunction 
formerly  issued  was  dissolved. 

Plaintiff  in  due  time  filed  his  motion  for 
a  new  trial,  which  was  ov«rruled,  and  the 
cause  duly  appealed  by  him  to  the  Kansas 
City  Court  of  Appeals.  The  latter,  over  the 
objection  of  respondent,  transferred  the  cause 
to  this  court,  on  the  ground  that  the  title  to 
real  estate  is  involved  herehi. 

Hlne  &  Cross,  of  Savannah,  and  Cook, 
Cummins  &  Daw-ion,  of  Maryvlllo.  for  apiiel- 
lant  P.  C.  Breit  &  Roberts  and  Shlnabar- 
gar,  Blagg  &  Ellison,  of  MaryvlUe,  for  re- 
spondent. 

RAILET,  C.  (after  stating  the  fttcts  as 
above).  I.  The  real  issue  in  this  case,  when 
reduced  to  its  last  analysis,  is  whether  or  not 
the  road  in  controversy  became  a  public  high- 


way in  the  spring  of  1900,  wbm  It  was  first 
opened  for  public  use.  In  1  Elliott  on  Roads 
and  Streets  (3d  Ed.)  f  12a,  the  learned  ai^or 
correctly  states  the  law  as  follows: 

"A  distinguishing  difference  between  a  statu- 
tory  and  common-law  dedication  is  said  to  be 
that  the  former  operates  by  way  of  a  grant,  and 
the  latter  by  way  of  an  estoppel  in  pais  rather 
than  by  grant." 

It  is  not  claimed  by  respondoit  that  any 
statutory  dedication  ever  took  place,  but  it 
is  asserted  that  the  road  in  controversy  be- 
came a  pubMc  highway  in  1000,  by  common- 
law  dedication.,  Judge  Elliott,  in  1  Roads 
and  Streets,  supra,  !{  137,  138,  says: 

"An  implied  dedication  is  one  arising  by  opera- 
tion of  law  from  the  acts  of  the  owner.  It  may 
exist  without  any  express  grant,  and  need  not 
be  evidenced  by  any  writing,  nor,  indeed,  by  any 
form  of  words,  oral  or  written.  It  is  not  found- 
ed on  a  grant,  nor  does  it  necessarily  presuppose 
one,  but  it  is  founded  on  the  doctrine  of  equi- 
table estoppel.  As  said  by  the  Supreme  Court  of 
the  United  States  'the  law  considers  it  in  the 
nature  of  an  estoppel  in  pais,'  and  holds  it  ir- 
revocable. It  may  be  estabhshed  by  evidence 
of  conduct,  and  in  many  ways.  In  one  caao  it 
was  declared  that:  The  authorities  show  that 
dedications  have  been  eetablished  in  every  con- 
ceivable way  by  which  the  intention  of  the  par- 
ty could  be  manifested.'  If  the  donor's  acts  are 
such  as  indicate  an  intention  to  appropriate  the 
land  to  the  public  use,  then,  upon  acceptance 
by  the  public,  the  dedication  becomes  complete. 

"It  is  essential  that  the  donor  should  intend 
to  set  the  land  apart  for  the  benefit  of  the  pub- 
lic; for  it  is  held,  without  contrariety  of  opin- 
ion, that  there  can  be  no  dedication  unless  there 
is  present  tho  intent  to  appropriate  the  land  to 
the  public  use.  If  the  intent  to  dedicate  is  ab- 
sent, then  there  is  no  valid  dedication.  The  in- 
tent which  the  law  means,  however.  Is  not  a 
secret  one,  but  is  that  which  is  expressed  in  the 
visible  conduct  and  open  acta  of  the  owner.  The 
public,  as  well  as  individuals,  have  a  right  to 
rely  on  the  conduct  of  the  owner  as  Indicative 
of  his  intent.  If  the  acts  ar6  such  as  would  fair- 
ly and  reasonably  lead  an  ordinarily  prudent 
man  to  infer  an  intent  to  dedicate,  and  they 
are  so  received  and  acted  upon  by  the  public, 
the  owner  cannot,  after  acceptance  by  the  pub- 
lic, recall  the  appropriation.  Regard  is  to  be 
had  to  the  character  and  effect  of  the  open  and 
known  acts,  and  not  to  any  latent  or  hidden  pur- 
pose. If  the  open  and  known  acts  ate  of  such 
a  character  as  to  induce  the  belief  that  the  own- 
er intended  to  dedicate  tho  way  to  public  use, 
and  the  public  and  individuals  act  upon  such 
conduct  proceed  as  if  there  had  been  m  fact  a 
dedication,  and  acquire  risthts  which  would  be 
lost  if  the  owner  were  allowed  to  reclaim  the 
land,  then  the  law  will  not  permit  him  to  assert 
that  there  was  no  intent  to  dedicate,  no  matter 
what  may  have  been  his  secret  intent" 

Many  authorities  are  cited  In  the  above  sec- 
tions which  sustain  the  principles  of  law  an- 
nounced therein. 

In  Brinck  v.  ColUer,  56  Mo.  loc  cit.  164, 
165.  cited  by  appellant.  Judge  Napton  said: 

"To  constitute  a  valid  dedication  of  land  to 
tbe  public,  there  must  be  a  clear  intention  on 
the  part  of  the  owner  to  dedicate,  which  may 
be  established  in  various  modes,  some  of  which 
are  provided  by  statute,  and  others  by  such  acts 
or  declarations  in  pais  as  are  satisfactory  evi- 
dence of  snch  design:  and  there  must  be  an  ac- 
ceptance of  such  dedication  by  the  public,  ather 
by  user  for  a  length  of  time,  more  or  less,  ae- 
cording  to  circumstances,  or  by  its  adoption  by 
the  public  authorities.  Greenleaf  says  there 
must  be  tho  act  of  dedication  and  the  aoosi-iance 
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of  it  by  the  pabUe.  'It  aeeepted  and  naed  by 
tbe  pabUc  in  th«  manner  intended,  it  worlis  as 
«a  estoppel  in  pais  precluding  the  owner,  and 
all  claiming  In  his  right,  from  aBscrtlng  any  own- 
ership inconsistent  with  such  use.  The  right 
of  the  public  does  not  rest. upon  any  giant  by 
deed  nor  a  20  years'  posseesion  but  ypon  the 
use  of  the  land  with  the  assent  of  the  owner  for 
such  a  length  of  time  that  the  public  accommo- 
dotion  and  private  rights  might  be  materially 
affected  by  aa  intorruption  of  the  enjoyment." 

To  the  same  effect  are  tlie  following  au- 
thorities: Pierce  t.  Chamberlain,  82  Mo.  loc. 
dt.  622;  Perkins  v.  Melding,  119  Mo.  149, 
24  S.  W.  444,  27.  S.  W.  1100;  McGrath  v. 
Nevada,  188  Mo.  102,  103,  86  S.  W.  236;  Mln- 
Inm  V.  Solel,  183  S.  W,  loc.  clt.  1040,  1041; 
1  Elliott  on  Roads  and  StreeU  (3d  Ed.)  it 
147, 148 ;  3  Dillon  on  Municipal  Corporations 
(5th  Bd.)  8  1974  et  seq.;  Fosslon  v.  I-andry  et 
al..  123  Ind.  136,  24  N.  E.  96 ;  Town  of  Ma- 
rion et  al.  V.  Sklllman  et  al.,  127  Ind.  130, 
26  N.  E.  676,  11  Ir.  K.  A.  55;  McClaskey  v. 
McDanlel  et  al.,  37  Ind.  App.  59.  74  N.  E. 
1023;  Seldschlag  v.  Town  of  Antiovh,  207 
111.  280,  69  N.  E.  949;  Township  of  Loving- 
ton  V.  Adklns,  232  111.  510,  83  N.  E.  1043; 
Bartlett  t.  Beardmore  et  al.,  77  Wis.  356, 
46  iN.  W.  494;  City  of  Cincinnati  v. 
Lessee  ot  White,  31  U.  S.  (6  Pet.)  431,  8 
L.  Ed.  452;  Morgan  t.  Railroad  Co.,  96 
D.  S.  loc.  clt.  723,  24  I*  Ed.  743 ;  Noyes  v. 
Ward,  19  Conn.  loc.  clt.  265  and  following. 
Many  other  authorities  are  cited  In  the  text 
books  aa  announcing  the  same  principles  of 
law. 

Turning  to  the  record,  we  find  that  In  De- 
cember, 1899,  the  Samuel  estate,  of  which 
Lemon  and  others  were  executors,  with 
power  of  sale,  owned  all  of  section  30,  town- 
ship 61,  range  35,  except  the  jsoathweet 
quarter  of  same,  belonging  to  plaintUf.  The 
letter  from  Lemon  to  plaintiff  hereafter  set 
oat,  together  with  the  imdtaputed  facts,  indi- 
cate a  clear  Intention  upon  the  part  of  the 
legal  representatives  of  the  Samuel  estate 
to  give  the  north  half  of  the  road  in  contro- 
versy, and  to  have  the  same  opened  and  left 
open  as  a  public  highway,  in  order  that  tbe 
tenants  and  vendees  of  said  estate  might  have 
the  right  to  pass  from  said  land  to  the  east 
and  west  public  roads  on  the  north  and 
south  of  said  land.  The  purchasers  from  the 
Samuel  estate  were-  Informed  that  the  road 
In  controversy  was  a  public  highway,  and 
they  built  their  homes  fronting  on  said  road 
relying. upon  that  fact  The  representatives 
of  the  Samuel  estate  and  their  vendees  of 
said  land  always  dealt  vrith  said  road  after 
It  was  opened  as  a  public  highway. 

In  1889  plalntlfTs  residence  was  in  the 
northeast  comer  of  .his  farm,  and  his  chil- 
dren could  not  pass  north  to  the  Fleming 
school.  In  the. northwest  corner  of  the  north- 
east quarter  of  said  section,  without  going 
over  the  land  belonging  to  the  Samuel  es- 
tate, and  passing  through  the  pasture  where 
cattle  were  kept.     Neither  was  there  any 


way  for  plalnttff  aad  hfs  family.  Do  attend 
either  of  the  chnrcbes  on  the  north  of  said 
land,  without  coming  to  the  public  road  on 
the  south  and  then  traveling  three-fourths  of 
a  mile  east,  or  one  mile  west,  where  they 
could  strike  north  and  south  roads,  extending 
to  the  public  road  on  the  north  side  of  said 
section.  It  will  thus  be  seen  that  plaintiff 
In  1898  was  greatly  in  need  of  a  road  north 
from  his  house  to  the  puUic  road  on  the 
nortti.  He,  In  conjunction  with  others,  in 
said  year,  got  up  a  petition  to  the  county 
court  to  have  a  public  road  opened  through 
the  centers  of  sections  30  and  31,  township 
61,  range  35,  for  two  miles.  Tbe  north  mile 
of  said  proposed  public  road  covered  substan- 
tially the  road  In  dispute.  There  was  no 
controversy  raised  about  the  necessity  or 
public  utility  of  said  two-mile  road,  but  the 
county  court  refused  to  establish  same  be- 
cause the  petitioners  would  not  pay  for  the 
right  of  way.  The  plaintiff  was  then  anxious 
to  secure  the  present  road,  and  opened  up 
negotiations  In  December,  1899,  with  Lemon, 
executor  of  the  Samuel  estate,  for  the  purpose 
of  securing  said  road. 

John  Q.  Fleming  testified  that  in  1899, 
plaintiff  came  to  his  residence  and  induced 
him  to  go  with  appellant  to  St.  Joe  to  see 
Lemon  about  this  road.    He  said  to  witness: 

"If  you  will  go  with  me  to  St.  Joe,  I  will  pay 
the  expenses,  if  you  will  see  Mr.  Lemon,  and, 
*  *  *.  if  you  can  get  him  to  consent  to  open 
a  road  on  the  north  half,  I  will  give  tbe  road  on 
the  south  half." 

Witness  understood  It  was  to  be  a  public 
road.  This  witness  went  to  St  Joe  aa  re- 
quested, and  testliSed  as  follows; 

"I  know  that  my  trip  to  St  Joe  was  to  open 
this  road,  a  mile  right  of  way  through  there,  for 
Mr.  Borehers  and  the  general  public,  according 
to  my  opinion  at  that  time.  •  ♦  •  Mr. 
Borehers  says,  'I  am  afraid  for.  my  little  boys 
to  go  through  there  with  them  bulls  and  cows 
and  everything.'  *  *  •  Q.  He  was  then 
wanting,  and  you  gathered  from  him  that  he  at 
that  time  was  making  an  effort  to  get,  a  public 
road  opened  through  there?  A.  That  was  my 
opinion." 

After  the  St.  Joe  Interview  plaintiff  re- 
ceived, and  read  In  evidence,  the  following 
letter  from  Mr.  I«mon: 

"St.  Joseph,  Mc  Dec.  18,  1899. 

"Mr.  Jas.  Borcher,  Rosendale,  Mo. — Dear  Sir: 
I  did  not  bear  from  Mr.  Tates  until  Saturday 
last.  He  consents  to  opening  the.  road,  say  30 
feet  wide,  on  the  east  side  of  the  W.  %  of  sec- 
tion 30,  township  61,  ranee  35  W.  on  the  follow- 
ing conditions:  Tbe  road  to  be  opened  full 
length,  say  one  mile,  and  put  in  good  condition 
for  travel  free  of  expense  to  the  estate  of  Qeorge 
W.  Samuel,  deceased,  and  before  offering  it  to 
the  county  to  be  inspected  and  approved  by  my- 
self. In  the  event  that  the  county  dbes  not  ac- 
cept it  when  tendered  both  you  and  the  trustees 
of  the  estate  are  to  decide  as  to  keeping  it  open 
and  maintaining  it  as  a  private  road  or  closing 
it  np.  If  this  is  satisfactory  you  can  go  ahead 
and  open  it  up  as  soon  as  it  may  suit  Mr.  Violett 
to  arrange  for  the  fences  on  that  part  owned  by  < 
the  estate.  Very  respectfully.  John  S.  Lemon, 
Executor  of  the  BMate  of  Geo.  W.  Samuel, 
DecU" 
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Oonnaet  for  appellant  In  their  brief  say: 
"His  efforts  in  that  respect  resulted  In  hla 
finally  getting  the  consent  of  Lemon  to  allow  him 
to  open  a  30-foot  way  through  his  own  land,  and 
on  north  through  the  pasture,  upon  the  condi- 
tiont  and  tormt  contained  tn  the  8amttel  let- 
ter."   (Italics  ar«  ours.) 

Thereupon  plaintiff  put  a  good  fence  on 
each  side  of  the  road  tbrongh  the  east  side 
of  bis  land,  and  the  Samuel  estate  put  a 
good  fence  on  each  side  of  the  north  half 
of  said  road.  It  should  be  observed  in  pass- 
ing that  the  agreement  between  Lemon  and 
plaintiff  was  that  the  road  was  "to  be  open- 
ed full  length,  say  one  mile,  and  put  in  good 
condition  for  travel,"  etc.  In  the  spring  of 
1900  said  road  was  well  fenced  on  each  side 
and  put  In  good  condition  the  full  mile  across 
said  section.  After  having  opened  this  road, 
as  above  indicated,  appellant  said  that  in  the 
fall  of  1900  he  put  a  wire  across  the  road 
for  one  day  to  let  his  cattle  eat  the  grass  and 
that  he  removed  it. 

Plaintiff  was  recalled  in  rebuttal,  and  tes- 
tified in  bis  own  behalf  as  follows: 

"Q.  Mr.  Borchers,  I  believe  you  are  making 
no  contention  in  this  trial  that  for  a  number 
of  years  after  you  opened  this  way  that  you 
ever  attempted  to  keep  the  traveling  public  off 
of  it?  A.  rio;  I  never  made  any  such  conten- 
tion as  that.  ♦  •  •  Q.  After  you  and  Mr. 
Lemon  opened  the  road,  any  part  of  the  travel- 
ing public  that  wanted  to  go  through  there  had 
your  permission  to  do  so?     A.  Yes,  mi." 

The  undisputed  evidence  discloses  that 
from  the  opening  of  this  road  In  1900  up  to 
the  time  of  trial  the  public  constantly  used 
the  same  without  objection.  We  find  from 
the  record  that  George  Vlolett,  Grover  Ylo- 
lett,  Warren  Vlolett,  Henry  H.  Rankin,  Hal 
Fleming,  Will  Hankln,  Carl  Gibson,  Jule 
Linck,  John  Bruner,  Edward  Foland,  Edgiir 
Brewer,  and  EUsworth  Brewer  each  testified 
to  having  worked  upon  some  part  of  the  road 
in  controversy  either  at  the  time  it  was  being 
opened  or  at  different  times  thereafter.  It 
likewise  appears  from  the  evidence  that  some 
work  was  done'  by  several  different  overseers 
on  this  road  after  It  was  opened,  and  that 
some  of  the  witnesses  worked  out  their  poll 
tax  on  the  north  half  of  same.  The  witness- 
es who  did  this  work  understood  the  road 
was  a  public  highway  and  they  worked 
thereon  accordingly. 

Some  time  after  the  opening  of  the  road 
George  Vlolett  became  the  owner  of  all  that 
part  of  sectiiHi  30  lying  east  of  the  road  in 
controversy.  BUsworth  Brewer  and  J.  S. 
Hunt  eadi  testified  that  plaintiff  requested 
him  to  go  and  see  Vlolett  about  having  the 
road  moved  onto  the  center  section  line  and 
giving  15  feet  of  the  road.  Defendant  testi- 
fied that  plaintiff  wanted  him  to  set  the 
fence  over  and  gave  half  the  road,  which  be 
declined  to  do. 

We  have  carefully  read  and  re-read  both 


the  record  and  brl«tB  In  this  case.  Without 
gc^ng  more  into  detail,  we  are  well  satis- 
fled  from  the  evidence  that  the  road  in  con- 
troversy, when  It  was  opened  in  the  Spring 
of  1900,  was  Intended,  both  by  plaintiff  and 
Lemon,  to  be  a  public  highway;  that  the 
road  was  worked  by  citizens  and  road  over- 
seers on  the  theory  that  it  was  a  pubUc 
road;  that  the  public  used  said  road  and  ooa- 
Bldered  it  a  public  highway.  We  are  like- 
wise satisfied  from  the  evidence,  that  plain- 
tiff had  no  thought  of  said  road  being  a  pri- 
vate one  until  after  he  moved  his  residence 
to  the  southeast  comer  of  his  farm  about 
1904  or  1905,  and  after  his  children  had  ceas- 
ed to  attend  the  Fleming  school. 

[1]  T^  find  from  the  evidence  that  the 
road  In  controversy  has  been  a  public  high- 
way ever  since  it  was  opened  in  the  spring  of 
1900.  The  trial  court  was  justified  in  finding 
the  Issues  against  the  plaintiff  and  in  enjoin- 
ing him  from  interfering  with  defendant's 
use  of  said  road. 

[I]  II.  The  action  of  the  trial  court  in  re- 
fusing plaintiff  any  relief  and  in  restraining 
him  from  Interfering  with  defendant's  use 
of  said  road  was  proper  upon  other  grounds 
than  those  heretofore  discussed.  The  letter 
from  Lemon  to  plaintiff  contemplates  that  a 
road  clear  across  the  section  was  to  be  con- 
structed and  put  In  good  coDdltlon  for  trav- 
el, for  the  use  of  both  plaintiff  and  the  Sam- 
uel estate,  as  well  as  the  purchasers  of  the 
land  from  said  estate.  It  Is  evident  that  the 
executors  of  the  Samuel  estate  were  con- 
tracting for  a  i>ermanent  passway  from  the 
norttem  portion  of  section  30  to  the  public 
road  on  the  south.  It  is  likewise  manifest 
that  the  plaintiff  was  contracting  In  190O 
for  a  permanent  way  north  over  said  section. 
The  work,  according  to  plaintiff's  theory,  was 
done  pursuant  to  said  lettw.  It  does  not 
appear  that  the  Samnel  estate  or  any  of  its. 
successors  in  title  or.  in  favor  of  closing-  said 
road,  but,  on  the  contrary,  are  opposed  to 
its  being  closed.  Under  the  contract  provid- 
ing for  the  construction  of  said  highway,  the 
plaintiff  has  no  legal  right  to  close  said 
road.  Phelps  v.  Crites,  187  &  W.  3;  Corless  v. 
Biatherton,  187  S.  W.  39;  Buncb  v.  Wheeler, 
210  Mo.  822,  109  8.  W.  664.  See  other  au- 
thorities cited  in  preceding  proposition. 

III.  On  the  record  Itefore  us,  the  judgment 
of  the  trial  court  in  behalf  of  defendant  was 
for  the  right  party,  is  accordingly  affirmed, 
and  tixe  cause  remanded  to  said  court 

BtlOWN,  0.,  concurs. 

PER  (JUBIAM.  The  foregoing  opinion  of 
RAILBT,  C,  is  hereby  adopted  as  the  opinion 
of  the  court.  All  concur;  BOND,  J,,  In 
paragraph  3  only  and  in  result 
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KBLLOOa  et  aL  T.  UOORB.    (No.  18664.) 

(Supreme  Ooort  of  Minouri,  Diviaion  No.  1. 

June  1,  1»17.) 

1.  JUDOHENT   «=9486(^— OOULAICKAI.  ATTACK 

—Death  or  Pabtt. 
II  the  coart  lias  juriadictum  of  the  ■abject- 
matter,  and  then  acquires  Jurisdiction  of  the 
perspn  by  service  of  process  upon  such  person, 
the  death  of  the  person,  after  service  of  process 
and  before  iudgmcnt,  does  not  render  such  Judg- 
ment void,  but  makes  it  only  voidable,  but  Q.  the 
party  is  dead  prior  to  attempted  service  of 
process,  proof  of  sudi  facts  renders  the  Judg- 
ment void  and  subject  to  attack  in  a  collatersl 
proceeding. 

(Bd.  Note.— SV>r  other  eana^  see  Jndgment, 
Cent  Dig.  §  922.] 

2.  CousTs  ^»U— JuBiBDicTzoir  —  JuBiaoia- 

WOH  OF  THB  PBBSON- SeBVICSS. 

AltlM>ttfh  the  filing  of  petition  may  stay  stat- 
ute of  limitations,  it  does  not  confer  jarisdic- 
tion  of  the  person  which  is  only  obtained  by 
service  of  process. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  32,  42-44.] 

3.  Equity    €=5>67— Qunrrmo    Trru:    ®=»29— 
Laches. 

Laches  is  purely  a  creation  of  equity  found- 
ed npon  equity  maxims,  which  must  be  estab- 
lished solely  upon  the  facts  presented  and  the 
inequitable  result  which  might  follow  the  re- 
sult of  a  stale  claim,  and  is  only  to  be  Invoked 
by  the  defendant  in  a  case  where  the  plaintiff 
appeals  to  equity  and  seeks  the  enforcement  of 
an  equitable  right,  and  while  it  partakes  in  na- 
ture of  the  legal  statutory  limitation,  it  is  not 
^^overned  as  to  time  by  such  statute,  and  hence 
In  an  action  to  quiet  title  in  which  plaintiff 
stands  on  a  legal,  as  distinguished  from  an  equi- 
table, claim  of  title>  the  doctrine  of  pure  laches 
has  no  place,  and  the  defense  is  the  statute  of 
limitations. 

[Ed.  Note. — For  other  cases,  see  Ekiuity,  Cent. 
DifT.  U  101-106;    Quieting  TiUe,  Cent  Dig.  { 
63.] 
4.  QmETiHO  Tmu  «s»l5— DErENSxa— Estop- 

VEL  III  Pais. 
In  an  action  to  qniet  title,  where  it  was  not 
shown  iliat  defendant  or  her  grantors  made  any 
impiovements  on  the  wild  land  in  question,  nor 
that  tmowledge  of  such  improvements,  if  made, 
was  brought  home  to  plaintiffs,  the  mere  volun- 
tary payment  of  taxes  by  defendant  will  not 
prevent  the  plaintiffs  from  recovering  the  land 
as  its  rightfol  owners  nor  support  a  plea  of  es- 
toppel in  pais. 

{Ed.  Note.— For  other  cases,  see  Quieting  Title, 
Cent  Dig.  §  47.] 

Appeal  from  Circuit  Court,  Beynolds  Coun- 
ty;    E.  M.  Dearing,  Judge. 

Action  to  qui«t  title  by  Mary  J.  Eell()Kg 
and  anotber  against  Louise  C.  Moore:  Judg- 
ment for  plaintifCs,  and  defendant  appeals. 
Affirmed. 

Leslie  O.  Oteen,  of  Poplar  Bluff,  and  Ern- 
est A.  Oreen,  of  St  TiOUis,  for  appellant.  Ar- 
thur T.  BrewBter  and  Sam  M.  Brewster,  both 
of  Ironton,  and  W.  A.  Welker,  of  Poplar 
Bluff,  tor  vesvondents. 

GRAVES,  J.  Action  to  quiet  tiUe  to  a  half 
section  of  land  in  Reynolds  county.  Peti- 
tion in  usual  form  under  section  2535,  R.  S. 
1909.  The  answer  is:  (1)  General  denial:  (2) 
ttie  10-year  statute  of  limitations;    and  (3) 


an  alltgatioa  which  aedns  to  be-  dtfablc  to. 
purpose,  in  that  in  a  portion  thcoeof  it  woold 
appear  that  the  30-year  statute  of  limitatioas 
was  invoked  by  the  allegations  made,  Imt 
in  the  other  portion  an  laTocation  of  tlie 
doctrine  of  laches.  Reply  a  general  denial. 
The  plaintiffs  are  the  widow  and  heirs  at  law 
of  Charles  W.  Tlndall.  Tbe  said  Charles  W. 
Tindall  acquired  title  to  Oiis  land  in  July, 
1876.  He  died  July  11,  1882.  Defenddmt 
claims  title  through  a  sheriff's  d«ed  follow- 
ing a  sale  under  tax  Judgment  rendered 
against  Charles  W.  Tindall  and  others  on  Nv- 
vember  25,  1882.  The  supplemental  abstract 
famished  by  defendant,  and  unchallenged 
here,  shows  that  this  tax  suit  was  not  In- 
stituted until  September  15,  18S2,  or  more 
than  two  months  after  Tlndall's  death.  It  is 
conceded  that  appellant  has  whatever  title 
may  have  passed  by  the  sheriff's  sale,  but 
it  is  urged  that  no  title  pf  Tindall  passed 
by  that  sale.  It  is  likewise  conceded  that 
plaintiffs  have  Tlndall's  title,  unless  sncb 
title  has  been  divested  by  reason  of  the  sher- 
iff's deed  aforesaid,  or  by  reason  of  the  other 
matters  pleaded  in  the  answer.  This  suffi- 
ciently outlines  the  case. 

I.  The  first  pr(^>oaltlon  Is  the  validity 
of  the  Jndgment  against  Tindall  in  the  tax 
proceeding.  The  record  shows  that  Tindall 
(the  then  record  owner  of  the  land)  died 
July  11, 1882,  and  that  Judgment  was  not  ren- 
dered until  the  November  term  of  the  court 
for  the  year  1882.  The  supplemental  abstract 
of  the  record  (undented  here)  shows  the  or- 
der of  publication  In  tiiat  tax  proceeding. 
This  order  of  publication  Is  thus  headed: 

"Order  of  PnblicatiaD. 

"Reynolds  County  Circuit  Court,  to  Novem- 
ber Term,  A.  J>.  1882.  In  Vacation,  September 
15th,  1882. 

"In  the  Circuit  Court  of  Reynolds  County, 
November  term,  1882.    September,  1882," 

This  shows  a  vacation  order  made  on  Sep- 
tember 15,  1882,  or  more  than  two  months 
after  Tlndall's  death.  But  this  Is  not  all.  In 
the  body  of  the  order  we  find  this  recital; 

"At  this  day  comes  the  plaintiff  herein,  by  his 
attorney,  before  the  clerk  of  the  circuit  court  In 
vacation,  and  files  his  jpetition  and  affidavit,  al- 
leging, among  other  thugs,  that  defendants  are 
not  residents  of  the  state  of  Misikmri,  and,  fur- 
ther, that  plaintiS  verily  believes  there  are  per- 
sons interested  in  the  lands  herein  described, 
whose  names  and  interest  of  such  parties  can- 
not be  inserted  because  the  same  are  unknown, 
and  that  such  interest  is  derived  from  the  Unit- 
ed States  of  America,  and  that  none  of  the 
aforesaid  can  be  summoned  in  this  action  by  the 
ordinary  process  of  law." 

This  recital  evidences  the  fact  that  the 
petition  in  this  tax  proceeding  was,  in  fact, 
filed  on  September  15, 1882,  which  was  more 
than  two  months  after  the  death  of  Tindall. 

[1]  We  take  it  to  be  the  rule  of  law  In  this 
state  that,  if  the  court  has  Jurisdiction  of 
the  subject-matter,  and  then  acquires  Juris- 
diction of  the  person  by  service  of  process 
on  such  person,  then  the  death  of  such  per- 
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son,  after 'the  Berrice  of  t)f'oce88  and  before 
judgment,  does  not  render  such  Judgment 
void,  but  makes  It  only  vcddable.  But,  on  the 
otber  hand,  if  the  party  Is  dead  prior  to 
attempted  service  of  process,  proof  of  such 
fact  renders  the  Judgment  void,  and  such 
proof  can  be  made  In  a  ccdlateral  proceed- 
ing. This  is  the  Missouri  rule.  We  had 
occasion  to  review  the  whole  field  in  the  ease 
of  State  ex  rel.  v.  Riley,  219  Mo.  loc.  cit 
684,  118  S.  W.  647.  After  a  review  of  our 
case  law  (219  Mo.  loc.  dt  687,  118  S.  W.  653), 
we  then  said: 

"From  all  we  conclude  the  right  rule  to  be 
that,  if  the  party  dies  during  the  pendency  of  a 
suit  -wherein  the  court  by  legal  process  has  ac- 
quired jurisdiction  over  both  the  person  and  the 
subject-matter,  but  before  judgment,  and  a  judg- 
ment is  rendered  against  such  party  so  dyin;;, 
without  there  being  anything  of  record  showing 
such  death,  then  such  judgment  is  voidable  only, 
and  not  void.  But,  on  the  other  hand,  if  the 
party  was  dead  at  the  institution  of  the  suit, 
and  the  court  for  that  reason  acquired  no  Ju- 
risdiction over  the  person  or  subject-matter, 
then  such  a  judgment  is  void." 

[2]  Prior  to  the  foregoing  we  had  review- 
ed the  cases  in  this  state,  and  from  them 
we  reached  the  conclusion  that  the  court 
would  have  to  have  both  Jurisdiction  of  the 
.subject-matter  and  the  person  prior  to  death 
in  order  to  put  its  Judgment  against  a  dead 
person  in  the  category  of  voidable  Judgments, 
rather  than  void  Judgments.  Jurisdiction 
of  the  person  is  only  obtained  by  service 
of  proeesSi  The  mere  filing  of  a  petition  may 
stay  the  statute  of  limitations  perforce  of 
the  wording  of  the  statute,  but  this  act'  alone 
does  not  confer  Juriadiction  of  the  person. 
Both  Jurisdiction  of  the  subject-matter  and 
of  the  person  is  required  before  the  Judg- 
ment entered  against  a  party  then  dead  will 
make  such  Judgment  voidable,  rather  than 
void. 

II.  Nor  do  we  think  there  is  substance  In 
the  plea  of  laches.  Plaintiffs  relied  in  their 
petition  upon  a  legal  title.  They  made  no 
claim  in  eciulty.  Laches  is  peculiarly  a  de- 
fense to  an  equitable  claim.  We  do  not 
always  stop  to  distinguish  between  laches 
and  estoppel  in  pais.  In  Chilton  v.  Nickey, 
261  Mo.  loc.  cU.  243,  169  S.  W.  980,  it  is  said: 

"Appellant  insists  that  the  plaintiff  is  bnrred 
by  laches..  The  doctrine  of  laches  is  only  applied 
to  defeat  a  claim  for  some  equitable  relief.  It 
is  no  bar  to  a  claim  made  under  a  legal  title. 
It  was  expressly  so  held  in  Hayes  v.  Scliall,  229 
Mo.  loc.  cit.  124,  129  S.  W.  222.  In  no  case  in 
this  state  has  it  been  held  that  laches  is  a  bar 
to  a  claim  made  under  a  legal  right  as  dis- 
tinguished from  an  equitable  claim  or  title." 

[3]  It  is  doubtful  whether  the  case  cited  in 
the  quotation  supra  goes  to  the  length  that 
Roy,  C,  says,  yet  we  are  convinced  that 
the  rule  he  announces  is  the  proper  one. 
That  is  to  say  that  laches  is  purely  a  crea- 
tion of  equity,  and  Is  only  to  be  invoked  by 
the  defendant  in  a  case  where  the  plaintltT 
appeals  to  equity  and  seeks  the  enforce- 
ment of  an  equitable  right.  Laches  is  equi- 
ty is  a  doctrine  which  partakes  Ifl  nature 
of  ttifi  legal  statutory;  Umi^tlon.  iut  h  Bot 


governed  as  to  time  by  such  statute.  It  may 
be  inequitable  to  penult' the  estiibllshmeiit  of 
an  equitable  right  within  a  time  less  than 
the  legal  defense  of  the  statutory  limitations. 
Whether  one  has  been  guilty  of  la<dies  in  the 
prosecution  of  an  equitable  right  is  solely 
upon  the  facts  presented  and  the  Inequitable 
result  which  might  follow  the  establishment 
of  a  stale  claim.  X^apse  of  time  Is  not  tbe 
only  thing  for  consideration.  l%et  tlie  doc- 
trine of  laches  can  only  be  invoked  as  against 
a  so-called  equitable  claim  Is  to  some  extent 
established  by  the  fact  that  some  courts  do 
not  even  require  a  plea  of  laches  by  the  de- 
fendant, but  will  dismlBs  the  bill  for  want 
of  equity  because  of  the  laches.  By  appel- 
lant we  are  cited  to  the  case  of  Shelton  v. 
Horrell,  232  Mo.  loc.  cit.  376,  134  S.  W.  988, 
137  S.  W.  264.  What  we  said  of  laches  in 
that  case  was  on  the  theory  that  the  petition 
was  sufficient  in  form  to  constitute  a  bill  In 
equity.  As  best  we  read  the  books,  laches 
is  a  defense  to  be  Interposed  in  opposition  to 
a  claim  in  equity,  and  not  to  a  legal  claim. 
In  fact,  tbe  doctrine  of  laches  la  founded 
upon  equity  maxims.  In  10  B.  C.  L.  {  142,  It 
Is  said: 

"It  is  a  familiar  doctrine  that,  apart  from  any 
question  of  statutory  limitation,  courts  of  equity 
will  discoura:je  laches  and  delay  in  the  enforce- 
ment of  rights.  The  general  principle  is  that 
nothing  can  call  forth  the  court  of  chancery 
into  activity  but  conscience,  good  faith,  and  rea- 
sonable diligence.  Where  these  are  wanting, 
the  court  is  passive  and  does  nothing.  The  doc- 
trine is  founded  principally  on  the  equity  max- 
ims, 'He  who  seeljs  equity  must  do  equity,'  "He 
who  comes  into  equity  must  come  with  clean 
hands,'  and  "The  laws  serve  the  vigilant,  and 
not  those  who  sleep  over  their  rights,'  and  is 
based  on  consideration  of  public  policy.  Its 
object  is  in  general  to  exact  of  the  complainant 
fair  dealings  with  his  adversary,  and  the  rule 
was  adopted  largely  because  after  great  lapse 
of  time,  from  death  of  parties,  loss  of  papers, 
death  of  witnesses,  change  of  title,  intervention 
of  equities,  or  other  causes  there  is  danger  of 
doing  injustice,  and  there  can  be  no  longer  a 
safe  determination  of  the  controversy." 

See,  also,  10  R  O.  L.  {i  143  to  167,  Inclu- 
sive. 

If  the  bill  In  equity  discloses  laches  uiwn 
its  face,  it  Is  demurrable  in  some  jurisdic- 
tions. In  others  disclosure  of  laches  by  the 
evidence  will  authorize  the  dismissal  of  the 
plaintiff's  bill,  although  there  is  no  formal 
plea  of  laches.  The  better  doctrine  Is  to 
plead  laches.  In  this  case  the  plalntW  stood 
on  a  legal,  as  distinguished  frmn  an  equi- 
table, claim  of  title.  In  such  case  the  doc- 
trine of  pure  laches  has  no  place.  The  de- 
fense in  such  cases  is  the  statute  of  limita- 
tions, and  that  was  abandoned  here  by  'Oi)en 
announcement  in  the  course  of  the  trial. 

[4]  III.  But,  if  the  pleadings  In  this  case 
could  be  taken  to  be  a  plea  of  estoppel  Ih 
pais,  the  facts  do  not  support  It  There  is 
no  proof  sufficient  to  show  that  tbe  defend- 
ant or  her  grantor  was  caused  to  act  to  their 
injury  by  reason  of 'the  conduct  of  the  plain- 
tiffs or  their  ancestors.  If  one  knowingly 
sits  by,  and  peripits  aDotb«(c  to  .wake  valu- 
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I  aide  ImproTements  on  land,  such  person,  nn- 
j  der  siTen  elrcumataiices,  might  be  estopped 
from  clalmLng  title  as  agalust  the  peraon 
!  who  In  good  faith,  and  nnder  the  belief  of 
ownership,  made  such  Improvemeoits.  In  this 
record  It  is  not  shown  that  defendant  or  her 
grantors  made  any  such  Improvements  on  this 
wild  land,  nor  is  knowledge  of  such,  If  made, 
brought  home  to  plaintiffs.  The  mere  volun- 
tary payment  of  taxes  will  not  estop  the 
rightful  owner  from  recovering  the  land. 
This  evidence  shows  but  little  more. 

The  case  was  well  tried,  and  the  Judgment 
is  affirmed.  All  concur,  BOND,  P.  J.,  in  par- 
agraph 2  and  in  the  result 


9TATE  ex  inf.  BABKKR,  Atty.  Oen.,  ▼. 
SMITH  et  al.    (No.  UUIO.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  1,  1917.) 

1.  Schools  and  Sohooi.  Distbicts  «=338  — 
(^oksoudation  of  dibtbici  —  pubfose  of 
Cau.  fob  Election. 

The  purpose  for  the  call  for  election,  regnrd- 
ing  pKKMwed  consolidation  of  school  districts, 
required  by  Laws  1913,  p.  722,  §  3,  providing 
tliat  the  superintendent  of  schools-  shall  post 
notices  and  plats,  is  to  give  the  voters  an  oppor- 
tunity to  investigate  the  wisdom  of  the  proposed 
consolidation. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Sdkool  Districts,  Cent.  Dig.  {  66.] 

2.  Schools  and  School  Distbicts  «=»38  — 
Consolidation  of  District  —  Validity  of 
Election— Compliance  with  Stattttb. 

To  validate  an  election  on  question  of  a 
proposed  consolidation  of  school  districts,  the 
notices  and  plats  must  be  made  and  posted,  as 
required  by  Laws  1913,  p.  722,  {  3. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i  66.] 

5.  Schools  and  School  Di&tbictb  iS=»38  — 
Consolidation  of  Distbict — Sufficiknot 
OF  Plat. 

A  plat  of  townships  in  which  a  proposed 
consolidated  school  district  was  located,  showing 
proposed  district  by  heavy  lines  drawn  over  the 
face  of  the  plat,  except  where  creeks  constituted 
portions  of  the  boundary  which  were  shown  by 
meandering  lines,  and  where  an  arrow  on  the 
margin  pointed  towards  the  lands  embraced 
within  the  boundaries,  sufficiently  complied  with 
I.aws  1915,  p.  722,  |  3,  requiring  a  plat  to  be 
made  of  the  proposed  district. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Scboid  Districts,  Gent.  Dig.  i  66.] 

4.  Schools  and  School  Distbicts  9s»38  — 
Consolidation  of  Distbict  —  Plat  —  Sub- 
stantial Compliance  with  Statute. 
Laws  1913,  p.  722,  |  3,  requiring  a  plat  to 
be  made  of  a  proposed  consolidated  school  dis- 
trict, need  be  only  substantially  complied  with. 
[Ed.  Note. — For  other  cases,  see  Schools  and 
Sdtool  Districts,  Cent.  Dig.  (  66.] 

6.  Quo  Wakbanto  «s»11— To  Oust  School 

DlBBCIOBB    AFTBB   CONSOLIDATION    OF    DlS- 
TBI0I8. 

VfluTf  school  directors  continued  to  exercise 
fonctions  of  their  office  after  consolidation  of 
their  district  with  another,  quo  warranto  would 
lie  to  .oust  them  from  office. 

[Ed.  Note. — For  other  cases,  see  Quo  "War- 
ranto, Cent.  Dig.  f  13.] 


6.  Schools  and  School  Distbicts  4=>40— 
Consolidated  District  —  Coixatebal.  At- 
tack. 
The  corporate  existence  of   a  consolidated 

school  district  can  only  be  questioned  by  the 

state  in  a  direct  proceeding  instituted  for  that 

purpose. 
[Ed.  Note. — For  other  cases,  see  Schools  and 

School  Districts,  Cent.  Dig.  |  70.] 

Appeal  from  Circuit  Court,  Platte  C0UIU7; 
Alonzo  D.  Burnes,  Judge. 

Quo  warranto  proceedings  on  behalf  oif  the 
State  of  Mlssonri,  by  John  T.  Barker,  Attor- 
ney General,  against  Edward  C.  Smith  and 
others.  Judgment  of  ouster,  and  defendants 
appeal.    Affirmed. 

This  is  a  proceeding  by  quo  warranto.  In- 
stituted In  the  circuit  codrt  of  Platte  county 
by  the  Attorney  Ceneral,  against  the  defend- 
ants, to  oust  them  ftvm  the  office  of  school 
directors  of  school  district  No.  26  of  that 
county.  The  trial  resulted  in  a  judgment  of 
ouster,  and,  after  taking  proper  preliminary 
steps,  the  defendants  appealed  the  cause  to 
this  court. 

While  there  were  several  Questions  pre- 
sented to  the  trial  conrt,  there  are  but  two 
pressed  npon  this  court  for  determination. 
This  very  much  sLmplifles  the  facts,  and  ren- 
ders it  unnecessary  to  burden  the  opinion 
with  the  pleading  or  preliminary  steps  taken 
to  bring  the  case  to  issue;  also,  eliminates 
all  facts  not  bearing  directly  upon  the  ques- 
tions here  presented. 

The  undisputed  facts  are  as  follows: 

On  February  24,  1914,  there  was  presented 
to  the  school  superintendent  of  said  county 
a  petition  signed  by  60  resident  citizens  of 
school  districts  Nos.  20,  21.°  25,  26,  32,  33, 
and  34.  On  receipt  of  said  petition,  the 
superintendent  of  schools  visited  and  investi- 
gated the  needs  of  the  community  from  which 
the  petition  came,  and  determined  the  bound- 
aries of  the  proposed  consolidated  district. 
Thereupon  a  special  meeting  of  the  qualified 
voters  of  the  proposed  consolidated  district 
was  called  for  the  purpose  of  considering 
the  question  of  consolidation,  the  date  of 
the  election  being  fixed  for  March  19th, 
notice  of  which  election  was  duly  given  by 
posting  within  the  proposed  district  10  no- 
tices in  public  places,  stating  the  place,  time, 
and  purpose  of  the  meeting ;  the  notice  was 
given  15  days  prior  to  the  election;  the 
superintendent  also  caused  to  be  posted  with- 
in the  proposed  district  5  plats  thereof;  the 
superintendent  filed  a  copy  of  the  petition  and 
of  the  plat  with  the  county  clerk,  and  took 
one  to  the  polls ;  the  meeting  was  called  to 
order  by  the  superintendent,  and  C.  V.  Hull 
was  elected  chairman,  and  W.  P.  Woodson, 
secretary;  tellers  were  appointed,  and  the 
result  of  the  election  was  123  for  consolida- 
tion, and  104  against;  whereupon  a  board 
of  directors  for  the  consolidated  district  was 
elected;  the  proceedings  of  this  meeting 
were  certified  by  the  chairman  and  secretary 
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to  tbe  county  clerk,  and  also  to  tlie  saperin- 
tendent  of  8<±ools — all  In  accordance  with 
the  statutory  requli^ements. 

So  far  as  the  regularity  of  the  proceedings 
to  consolidate  the  several  school  districts  la 
concerned,  the  only  attack  made  thereon  by 
the  defendants  Is  that  the  plats  posted  by  the 
superintendent  of  schools  (Exhibit  C  and  Ex- 
hibit O),  hereto  attached  and  made  a  part 
of  this  statement,  do  not  comply  with  the 
statutory  requirement.  These  plats  are  sup- 
posed to  be  the  same,  with  slight  yarlatlons. 
The  object  of  the  Introduction  of  tNrtb  Is  not 
clearly  shown.  The  proposed  consolidated 
district  occnpled  portions  of  townships  68 
and  54,  portions  of  which  were  located  in 
ranges  34  and  35.  An  examination  of  the 
exhibits  referred  to  discloses  that  the  super- 
intendent made  a  complete  map  of  townships 
53  and  54  (that  by  clerical  error  he  designat- 
ed township  53  as  township  64,  but  there  Is 
no  point  made  on  such  error) ;  that  he  then 
drew  the  heavy  dark  Unes  appearing  on  the 
plats  indicating  the  boundaries  of  the  pro- 
posed consolidated  district  within  the  two 


townships,  except  where  creeks  whioh  are 
shown  on  the  plat  constltnted  the  boundaries, 
and  on  the  margin  of  the  plat  a  pointer  was 
placed  directed  towards  the  lands  embraced 
within  the  boundaries  as  above  detailed. 

The  evidence  showed  that  the  school  direc- 
tors of  district  No.  26  and  their  duly  elected 
successors  had  continued  to  exercise  the 
functions  of  office  subseauent  to  the  election 
and  up  to  the  time  of  the  institution  of  this 
action,  and  were  "lawfully  in  the  offices  they 
claimed,  unless  those  offices  were  abolished 
by  virtue  of  the  consolidation  of  the  district." 
On  the  part  of  relator  it  was  shown  that  the 
directors  of  the  consolidated  school  district 
employed  a  teacher,  but  the  salary  had  not 
been  paid  because  the  county  treasurer  would 
not  honor  the  warrants  of  the  consolidated 
school  district.  It  also  showed  that  no 
consolidated  school  had  in  fact  been  conduct- 
ed In  the  territory  alleged  to  have  been 
organized  as  said  consolidated  school  dis- 
trict No.  2,  from  the  time  of  its  organization 
to  the  time  of  the  trial  in  the  circuit  court. 

Said  exhibits  are  as  follows : 


BXHIBIT  O. 
Plat  of  Proposed  Consolidated  District  No.  2,  of  Platte  County. 
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Exhibit  g. 
Plat  of  Propoaed  OonsolidaJtod  District  Nck  2,  of  Platte  Ck>anty. 
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James  H.  Hall,  of  Platte  City,  and  Oeorge 
W.  Day,  of  Kansas  City,  for  appellants. 
Frank  W.  McAllister,  Atty.  Gen.  (Guy  B. 
Park  and  N.  B.  Anderson,  both  of  Platte 
City,  and  J.  G.  L.  Harvey,  of  Kansas  City,  of 
counsel),  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
ab07e).  I.  The  first  legal  proposition  pre- 
sented to  this  court  for  determination  is 
stated  by  counsel  for  appellants  in  the  fol- 
lowing language: 

"The  proceedinga  for  the  organization  of  the 
CQDsolidat^  district  failed  to  sufiSciently  Indi- 
cate whether  the  entire  territory  shown  oh  the 
plat,  or  only  that  portion  withiii  the  heavier 
and  crooked  lines  thereon,  was  intended  to  em- 
brace said  district.  Therefore  no  consolidated 
district  was  lawfnlly  formed." 

In  support  of  this  proposition,  we  are  cit- 
ed to  section  3,  p.  722,  of  the  Laws  of  1013, 
and  School  District  No.  1  v.  School  District 
No.  4,  94  Mo.  612,  loc.  dt  618,  7  S.  W.  285. 

[1,2]  Said  section.  In  so  far  as  Is  here 
materhd,  relates  to  the  calling  of  a  special 


election  to  vote  on  the  proposed  consolida- 
tion and  the  plat  to  be  posted  therein,  and 
reads  as  follows: 

"He  (the  superintendent  of  schools)  shall  mak« 
this  call  by  posting  within  the  propcoed  dis- 
trict ten  notices  in  public  places,  stating  the 
place,  time  and  purpose  of  such  meeting. 
*  *  *  The  county  superintendent  shall  also 
post  within  said  proposed  district  five  plats  of 
the  proposed  consolidated  district  at  least  fif- 
teen days  prior  to  the  date  of  the  special  meet- 
ing." 

The  purpose  of  the  call,  as  stated  in  the 
statute.  Is  to  notify  the  voters  of  the  propos- 
ed district  of  the  time,  place,  and  purpose  of 
the  election  to  be  held.  This  Is  to  call  to 
their  minds  the  proposition  whether  or  not 
the  proposed  consolidated  district  shall  be 
formed,  and  the  object  of  posting  the  plat  i» 
to  Inform  the  voters  of  the  proposed  district 
of  the  boundaries  thereof.  From  that  they 
may  be  Informed  as  to  the  territory,  taxpay- 
ers, and  the  patrons  to  be  embraced  therein. 
Such  knowledge  has  a  material  bearing  upon 
the  minds  of  the  voters  and  the  election  to 
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be  held  In  the  following  pardculars:  (1) 
What  property  will  be  Included  In  the  pro- 
posed district;  (2)  do  the  peot>le  thereof 
want  such  a  school;  (3)  will  the  taxes  to  be 
levied  upon  the  property  therein  be  sufficient 
to  support  the  school;  and  (4)  the  conveni- 
ence of  the  school  to  the  patrons  thereof. 

No  one  could  or  would  TOtfe  at  the  election 
if  not  included  in  the  proposed  district,  nor 
would  any  one  vote  for  the  consolidation 
who  was  not  in  favor  of  the  school  or  who 
believed  the  taxes  wonld  be  Insufficient  to 
support  the  same,  or  that  the  school  would  be 
too  inconvenient  for  their  children;  thwe- 
fore,  without  the  notice  Is  given,  as  required 
by  statute,  which  will  cause  the  voters  to 
investigate  the  matter,  the  election  would  be 
void.  School  District  No.  1  v.  School  District 
No.  4,  supra.  And  for  similar,  if  not  for 
stronger  reasons,  the  election  would  tie  void 
If  the  plats  mentioned  were  not  properly 
made  and  posted,  as  required  by  the  statute. 

This  brings  us  to  the  discussion  of  the 
question  as  to  whether  or  not  the  plat  as 
posted  was  a  su£9clent  comiiUance  with  the 
statute.  In  answering  this  question,  it 
should  be  borne  in  mind,  as  previously  indi- 
cated, that  the  object  of  the  statute  requir- 
ing the  plats  to  be  made  and  posted  is  to  give 
the  voters  an  opportunity  to  Investigate  the 
wisdom  of  the  proposed  organization  of  the 
district  And,  as  a  further  preliminary  ob- 
servation, I  might  add  that  no  complaint  Is 
lodged  here,  or  was  made  in  the  court  below, 
that  the  voters  were  in  fact  misled  or  de- 
ceived by  the  plats,  or  otherwise,  as  to  the 
propositions  they  were  voting  upon  ;  but,  up- 
on the  contrary,  the  record  shows  that  123 
voted  for  the  consolidation,  and  104  voted 
against  it,  making  a  total  of  227  votes  cast 
at  the  election,  which,  according  to  uncon- 
tradicted statements  made  in  open  court  in 
the  argument  of  the  cause,  was  practically 
the  entire  vote  of  the  consolidated  district. 

[8, 4]  Now,  as  to  the  plat  itself:  The  rec- 
ord discloses  that  the  proposed  consolidated 
district  occupies  parts  of  townships  53  and 
'  54,  portions  of  which  are  located  in  ranges 
34  and  35.  That  the  superintendent  in  pre- 
paring the  plat  made  a  complete  map  of  said 
townshiiM  53  and  54,  according  to  the  con- 
gressional survey;  that  he  then  drew  along 
and  over  the  face  of  the  same  heavy,  dark 
lines,  as  shown  by  said  exhibits,  indicating 
thereon  the  boundaries  of  the  proposed  con- 
solidated district,  except  where  creeks  con- 
stitute portions  of  the  boundary,  are  shown 
on  the  plat  by  meandering  lines;  and  on  the 
margin  of  the  plat  an  arrow  points  toward 
the  lands  embraced  within  the  boundaries  as 
above  detailed  and  indicated  upon  the  orig- 
inal plat,  omitted  from  the  exhibit.    Under 


the  facts  and  circumstances  disclosed  by  this 
record,  clearly  the  dark,  heavy,  and  meander- 
ing lines  mentioned,  appearing  upon  the  plat 
introduced  in  evidence,  indicate  and  consti- 
tute tlie  boundary  lines  of  the  proposed  con- 
solidated school  district  mentioned  in  the 
pleadings  and  evidence.  Counsel  for  appel- 
lants have  not  indicated  wliat  other  purpose 
those  lines  oonld  perform;  nor  is  it  claimed 
that  the  voters  of  thedlstrlet  did  not  under- 
stand that  they  constituted  the  lioundaries 
of  the  district,  but,  ni)on  the  contrary,  this 
record  conclusively  shows  tliat  they  did  so 
understand  them,  and  voted  accordingly.  If 
this  plat  is  not  a  literal  compliance  with  the 
statute,  it  cannot  be  successfully  contended 
that  it  is  not  a  substantial  compliance  there- 
with; and  that  is  all  the  law  requires. 
State  ex  inf.  v.  Jones,  2()U  Mo.  loc.  dt.  201, 
181  S.  W.  50;  State  ex  rel.  v.  Job,  205  Mo. 
loc.  dt.  34,  103  S.  W.  493;  State  v.  Morgan. 
187  S.  W.  loc.  dt  57 ;  State  ex  rel.  v.  Qoud, 
192  Mo.  App.  322,  180  S.  W.  26;  State  ex  rel. 
V.  Gldves,  186  S.  W.  loc.  clt  687. 

[6]  The  evidence  showed  that  the  school 
directors  of  school  district  No.  26,  and  their 
duly  elected  successors,  had  continued  to  ex- 
erdse  the  functions  of  their  office  ever  since 
the  election  held  on  March  19,  1914,  to  con- 
solidate said  school  district;  but  under  the 
view  of  the  law,  as  above  expressed,  said 
district  Na  26  was  abolished  by  virtue  of 
said  consolidation.  That  is  the  express  pro- 
vision of  section  6,  p.  723,  Laws  1913. 

Upon  that  state  of  facts,  we  must  and  do 
hold  that  the  appellants  are  unlawfully  hold- 
ing the  office  of  school  directors  of  said 
school  district  No.  26,  there  being  no  such 
district  when  this  suit  was  instituted,  and 
they  are  therefore  illegally  performing  the 
functions  thereof. 

[6]  II.  The  second  ground  assigned  for  a 
reversal  of  the  Judgment  of  the  circuit  court 
is  stated  by  counsel  foi:  appellants  as  fol- 
lows: 

"If  consolidated  district  No.  2  ever  bad  legal 
existence,  it  was  forfeited  by  its  failure  to  pro- 
vide for  an  eiK^t  months'  school  for  the  period 
of  one  year.    Rev.  St  1900,  f  10776." 

In  answer  to  ttuit  assignment,  it  is  snfll- 
cient  to  state  that  the  law  is  well  settled  in 
this  state  that  the  corporate  existence  of  the 
consolidated  district  can  only  be  questioned 
by  the  state  in  a  direct  proceeding  institut- 
ed for  that  purpose.  Black  v.  Early,  208  Mo. 
loc.  dt  307,  106  S.  W.  1014 ;  State  v.  Woods, 
233  Mo.  380,  135  S.  W.  932;  Bank  v.  Rocke- 
feller, 195  Mo.  loc.  clt.  51,  93  S.  W.  761; 
State  ex  rel.  v.  Birch,  186  Mo.  loa  dt  219,  85 
S.  W.  361. 

For  the  reasons  stated,  the  Judgment  of 
the  drcuit  conrt  is  affirmed.    All  concur. 
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8TATB  ex  rd.  AMBRIOAN  AUTOMOBILS 
INS.  CO.  T.  SCHRAMM  et  al    (No.  20022.) 

(Supreme  Goart  of  Miaaouri.    In  Bane.    June  1, 
1917.) 

1.  INBUBANOC  «=9S7— ATJTOUOBILB  INS0BANOK 

— Maintenanck  of  RSaEBVE — Statutkb. 
An  automobile  inBurance  company,  organiz- 
ed under  Rev.  St.  1909,  |  6995,  to  write  all 
kinds  of  insurance  on  automobiles,  was  required 
to  maintain  a  reserve,  even  though  the  only  re- 
serves required  were  those  mentioned  in  section 
T013,  providing  that  insurance  companies  must 
report  to  the  superintendent  of  insurance  their 
liabilities :  Mrst,  the  amount  dne  to  banks  or 
other  creditors  ;  second,  losses  of  all  kinds ;  and, 
fifth,  premiums  reoerveid  or  amount  required  to 
safely    reinsure  outstanding   risks. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  4«.] 

2.  Taxation  <3=>230— Inbubance  Company— 
Exemption— Statutes. 

Rev.  St.  1909,  {  7068,  prescribes  a  system 
of  taxation  of  the  net  assets  of  insurance  com- 
panies. Section  7013  designates  an  insurance 
company's  reserve  as  a  liability,  and  section 
7098  requires  that  the  liability  and  those  for 
unpaid  losses  be  deducted  from  the  net  assets 
to  arrive  at  the  taxable  property  of  the  com- 
pany, and  requires  such  net  assets  to  be  as- 
sessed and  taxed  as  the  property  of  individuals. 
Held,  that  the  reserve  A  an  automobile  insur- 
ance company  was  not  an  exemption  in  the 
sense  that  the  inclusion  of  nontaxable  bonds 
and  stock  in  the  exemption  reserve  and  deduct- 
ing the  whole  from  the  gross  assets  did  not 
amount  -to  their  taxatitnu 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  S  370.] 

3.  Taxation  <=9216— Taxation  of  Exeupt 
Secubitixs— Inclusion  in  Oboss  Assets  of 
INSUBANCE  Company. 

Under  a  system  of  taxing  net  assets  of  In- 
■orance  companies,  the  inclusion  in  a  company's 
gross  assets  of  its  exempt  United  States  bonds 
and  railroad  stock  consQtutes  taxation  of  such 
securities. 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Cent  Dig.  f  352.1 

Bond,  J.,  dissentiDg. 

Certiorari  by  the  State  of  Missouri,  on  the 
relation  of  tbe  American  Automobile  Insur- 
ance Company,  a  corporation,  against  Frank 
W.  S<Aramin,  as  president  of  tbe  Board  of 
Assessors  of  the  City  of  St  Louis,  and  Ed- 
mond  Koeln,  as  Collector  of  the  City  of  St. 
Tx)uls,  to  quash  the  record  of  assessment  of  re- 
lator's property  by  the  board  of  equalization 
of  the  city  of  St.  Lonls.    Record  quashed. 

Bryan  &  Williams  and  Alroy  S.  Phillips, 
all  of  St  Louis,  for  relator.  Charles  H. 
Daues  and  Tmman  P.  Toung,  both  of  St 
Ix>uls,  tot  respondents. 

BLAIR,  J.  Relator  is  a  corporation,  or- 
ganized under  the  insurance  laws  of  this 
state  and  engaged  In  writing  Insurance  on  au- 
tomobiles. This  Is  a  proceeding  by  writ  of 
oertlorari  to  quash  the  record  of  the  assess- 
znent  of  certain  of  relator's  property  by  the 
board  of  equalization  of  the  city  of  St  Lou- 
i&  In  making  Its  return  to  the  assessor,  re- 
lator listed  securities  aggregating  $376,085.87. 
It  reported  its  reinsurance  reserve  as  $337,- , 


7TS.38  and  nnpald  losses  aggregating  $70,000. 
The  total  of  the  reserve  and  nnpald  losses 
therefore  exceeded  the  assets  listed  In  tbe 
sum  of  $31,687.21.  The  board  of  equalization, 
after  notice,  added  $200,000  in  United  States 
bonds  and  $18,000  In  stodc  of  tbe  Pennsyl- 
vania Railroad  Company  to  the  gross  assets, 
deducted  from  this  total  the  reserve  and 
losses  mentlcHied,  and  assessed  relator  with 
tbe  difference,  $180,311.60. 

Relator  contends  the  effect  of  this  is  to 
tax  tbe  United  States  bonds  and  the  railroad 
stock,  and  that  this  Is  unlawful.  Respond- 
ents concede  the  bonds  cannot  be  taxed,  but 
Insist  they  are  not  subjected  to  taxation  by 
tbe  assessment  made,  and  that  there  is  no 
legal  obstacle  in  the  way  of  taxing  the  stock. 

Section  11367,  R.  S.  1900,  has  been  amend- 
ed (Laws  1911,  p.  417),  and  Insurance  com- 
panies organized  under  the  laws  of  this  state 
are  now  assessable  and  taxable  as  such  com- 
panies in  their  corporate  names.  Under  se<S 
Uon  7008,  R.  S.  1609: 

"Every  such  company  •  •  •  ritallmakere- 
tiixns,  •  •  •  first,  of  all  the  real  estate  held 
or  controlled  by  it;  second,  of  the  net  value 
of  all  its  other  assets  or  values  in  excess  of  the 
legally  required  reserve  necessary  to  reinsure  its 
outstanding  risks  and  of  any  unpaid  policy 
claims,  whieh  net  values  shall  be  assessed  and 
taxed  as  the  property  of  individuals.    *    •    •  " 

By  section  7013,  R.  S.  1900,  such  companies 
must  report  to  the  superintendent  of  insur- 
ance, among  other  things: 

"The  liabilities  of  the  company,  as  follows: 
First,  the  amount  due  or  to  become  due  to  banks 
or  other  creditors;  second, losses"  of  all  kinds; 
and,  "fifth,  premium  reserved  or  amount  requir- 
ed to  safely  reinsure  all  autstanding  risks." 

The  section  then  prescribes  the  method  of 
estimating  such  reserve  in  certain  cases. 

[1]  I.  Tbe  contention  that  relator  was  not 
required  to  maintain  a  reserve  is  not  ten- 
able. Its  organisation  under  section  0996 
to  write  "all  kinds  of  insurance  on  automo- 
biles" Is  the  only  description  of  Its  powers 
with  which  we  are  provided.  If,  as  suggest- 
ed, the  only  reserves  required  a^e  those  men- 
tioned in  section  7013,  R.  S.  1909,  yet  these 
include  fire  policies,  and  relator  was  author- 
ized to  write  such  insurance  on  automobiles. 
The  board  of  equalization  had  the  facts  be- 
fore it  and  found  the  amount  of  the  reserve 
to  he  the  sum  deducted  by  relator  as  such. 
l%e  record  does  not  warrant  us  in  question- 
ing that  conclusion  of  the  board. 

[2]  II.  The  statute  (section  7098)  prescribes 
a  system  of  taxation  of  net  assets.  Section 
7013  designates  the  reserve  as  a  liability,  and 
section  709S  requires  this  liability,  and  those 
for  uniwld  losses,  to  be  deducted  from  the 
net  assets  In  order  to  arrive  at  the  taxable 
property  of  tbe  company,  and  requires  such 
net  assets  to  be  assessed  and  taxed  as  the 
property  of  individuals.  Respondents  con- 
tend tlie  reserve  is  an  ^eemption,  and  that 
the  state  Is  empowered  to  require  and  has  re- 
quired that  nontaxable  assets  shall  be  consid- 
ered as  part  of  this  exemption,  and  that,  so 
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viewed,  the  inclusion  of  tbe  TTnited  States 
Ixxids  and  railroad  stock  (assQming  the  lat- 
ter to  be  untaxable)  In  the  exemption  reserve 
and  deducting  tbe  whole  from  the  gross  as- 
sets does  not  amount  to  taxation  of  them. 
We  do  not  agree  that  the  reserve  and  the 
unpaid  losses  deductible  under  the  terms  of 
the  statute  constitute  an  exemption  in  the 
sense  in  wliich  respondents  use  the  word. 
In  a  general  sense  this  is  true  (State  ex  reL 
V.  Board  of  Equalization,  256  Mo.  loc.  dt. 
i63.  1«5  S.  W.  1047),  but  not,  in  the  circum- 
stances of  this  case,  in  the  sense  In  which 
respondents  employ  the  term. 

"Revenue  laws  sometimes  permit  taxpayers 
to  deduct  from  the  property  to  be  taxed  the 
debts  owing  by  them.  The  allowance  is  not  in 
any  proper  sense  an  exemption,  but  is  made  by 
way  of  reaching  the  Just  amount  of  taxable 
property."  Cooley  on  Taxation  (3d  Bid.)  pp. 
269,  270. 

[3]  III.  The  remaining  queetioD  is  wheth- 
er, under  a  system  of  taxing  net  assets,  the 
inclusion  in  the  gross  assets  of  nontaxable 
securities  constitutes  taxation  of  such  se- 
curities. This  question  has  been  answered  tn 
the  affirmative  by  the  Supreme  Court  of  the 
United  States.  In  Farmers'  Bank  v.  Minne- 
sota, 232  U.  S.  520,  34  Sup.  Ct.  354,  58  L. 
Ud.  706,  et  seq.,  the  facts  were  that  plaintiflT 
in  error  was  a  savings  bank,  having  no  cap- 
ital stock,  and  was  taxable  under  a  Minne- 
sota statute  which  provided  for  ascertain- 
ing the  surplus  remaining  after  deducting 
from  its  assets  (other  than  real  estate,  sep- 
arately assessed)  the  amount  of  the  deposits 
and  of  all  other  accounts  payable;  the  sur- 
plus to  be  taxed  as  '^credits."  Among  the 
assets  of  the  bank  were  bonds  in  the  amount 
of  $700,000,  protected  from  taxation  by  fed- 
eral law.  The  total  assets  were  $12,000,000. 
The  liabilities  were  deducted  from  the  whole 
aggregate  of  the  assets,  including  the  non- 
taxable bonds,  and  this  surplus  assessed  and 
taxed,  and  this  action  upheld  by  the  state 
court.  On  the  question  involved  in  this  case 
the  Supreme  Court  of  the  United  States  said 
(232  U.  S.  loc.  dt  528,  3i  Sup.  Ot.  857,  58  U 
Ed.  706): 

"It  is,  however,  further  suggested  tliat  the 
judgment  under  review  does  not  sustain  a  tax 
upon  the  bonds  as  proi>erty,  but  only  a  tax  upon 
the  surplus  of  the  savings  bank,  computed  by 
taking  into  the  account  all  of  its  assets,  amount- 
ing to  about  $12,000,000,  of  which  the  bonds 
were  only  about  $7()0,000,  and  deducting  there- 
from its  Uabilities.  But  as  the  suri^lus  is  treat- 
ed as  property  and  taxed  as  such,  it  is  obvious 
that  some  portion  of  the  burden  *  *  *  Is 
attributable  to  the  ownership  of  the  municipal 
bonds.  •*  •  •  It  results  that  the  inclusion  of 
the  bonds  now  in  question  in  the  list  of  the 
assets  of  plaintiff  in  error,  in  ascertaining  its 
surplus  for  the  purpose  of  imposing  a  state  prop- 
erty tax  thereon,  was  repugnant  to  the  Constitu- 
tion of  the  United  States." 

In  this  case,  as  in  that,  tbe  tax  is  a  state 
property  tax  Imposed  upon  a  "surplus"  or  net 
assets  after  deducting  certain  liabilitieB. 
The  situation  is  the  same,  and  the  conclu- 
sion must  be  tbe  8ame>     Since  tbe  United 


States  bonds  involved  exceed  the  whole  sur- 
plus asseesed,  and  their  exdusion  leaves  noth- 
ing assessable,  it  is  unnecessary  to  consider 
the  taxability  of  the  railroad  stock. 

The  record  of  the  board  of  equalieatlon  is 
quashed.  All  concur,  except  BOKD,  J.,  who 
dissents. 


SMXiliSEB  et  aL  v.  MEIBB  et  aL 
(No.  18297.) 

(Supreme  Court  of  Missouri,  IHvision  No.  1. 
June  1,  1917.) 

1.  Husband  and  Wife  iS=s>131(3)— Land  Pot- 
chased  BY  Wirs — ^Presumption  as  to  Pub- 
chase  Money. 

In  the  absence  ot  evidence  to  tbe  contrary,  it 
will  be  presumed  thjat  the  purchase  price  of 
land  bought  by  the  wife  after  marriage  and  b«- 
fore  adoption  of  the  Married  Women's  Act  in 
1889  (Rev.  St  1889,  S  6864)  was  paid  by  the 
husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  f  474,  476,  478.] 

2.  TrntDB  «=»70(6).  71,  72(5)— Validitt— Con- 
veyance BT  WIFE  TO  HtrSBAND— PhKSUMP- 
TION. 

Though  the  Married  Woman's  Act  of  188& 
has  not  absolutely  destroyed  the  fiduciary  rela- 
tion existing  between  husband  and  wife,  yet 
since  the  adoption  of  that  act  the  court  cannot 
set  aside  for  fraud,  duress,  or  undue  inSueuce 
a  deed  from  a  wife  to  her  husband,  where  there 
is  no  fact  or  circumstances  shown  from'  which 
tbe  court  may  infer  that  the  wife  has  not  been 
fairly  dealt  with. 

[£d.  Note.— For  other  cases,  see  Deeds,  Cent 
Diie.  (§  174,  18a-188. 198.] 

3.  Husband  and  Wife  fi=48(l)  —  Convbt- 

ANCE  BY  WlTK  TO  HCSBAND— VALIDITT. 

Under  Rev.  St.  1909,  §  8304,  authorizmg  a 
married  woman  to  transact  business  on  her  own 
account  a  wife  had  the  legal  right  in  1897  to 
convey  jo  her  husband  property  acquired  by  her 
prior  to  the  adoption  of  the  Married  Woman's 
Act  of  1889. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  242,  244-248.] 

4.  IimiTATioN  OT  Actions  $s»36(9-<!ahckl- 

LlATION    op  iNSTBUMENia 

A  suit  brought  in  1913  to  set  aside  a  con- 
veyance from  a  wife  to  her  husband  in  1897  was 
barred  by  the  10-year  statute  of  limitations 
(Rev.  St.  1909,  l  1879),  whore  tbe  grantor  Uved 
several  weeks  after  the  execution  and  recording 
of  the  deed,  at  which  time  her  right  of  action 
accrued,  without  instituting  suit  under  Rev.  St 
1889,  i  6767,  to  set  aside  the  deed. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  173.] 

6.  Limitation  of  Actions  ^=73(1)— Cancel- 
lation OF  InSTBUMENTS — BXCUBS  FOB  DE- 
LAY. 

That  plaintiffs  in  such  action  were  married 
at  the  time  of  the  death  of  the  grantor,  thdr 
mother,  did  not  prevent  the  10-year  statute  of 
limitations  from  barring  recovery. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  §|  399,  408,  410,  411.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; B.  M.  Dearlng,  Judge. 

Action  by  Rosa  Smelser  and  others  against 
Diedrich  Meier  and  others.  From  judgment 
for  defendants,  plaintifCs  appeal.    Affirmed. 
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On  April  9,  191S,'  iflfltntUfs,  as  belrs  at 
law  of  Roelna  Melor,  deeeAsed,  brought  suit 
in  the  JdTerson  county'  clrcnit  court,  against 
defendants,  Dledrlch  Meier  and  others,  to 
set  aside  and  cancel  a  deed  for  514  acres  of 
land  In  Jefferson  county,  executed  by  said 
Boslna  Heler  on  February  10,  1887,  to  her 
husband,  Dledrlch  Meier,  and  also  to  set 
aside  and  cancel  a  desed  from  the  heirs  of 
said  Roslna  Meier  to  said  Dledrlch  M^er  dat- 
ed March  1,  1898,  covering  the  same  land. 
It  is  alleged  in  petition  that  the  deed  from 
Bosixta  Meier  to  Dledrlch  Meier  was  obtained 
through  undue  Influence  and  duress  eKerdSr 
ed  by  said  grantee  over  his  said  wife;  tltat 
the  deed  from  said  heirs  to  Dledrlch  Meier 
was  obtained  tlirough  false  and  fraudulent 
representations  and  threats.  The  petition 
prays  the  court  to  set  aside  and  cancel  both 
of  tlie  foregoing  deeds. 

On  June  5, 1913,  defendants  Catherine  Mei- 
er, Kate  Wolf,  and  George  Wolf  filed  a  gen- 
eral denial.  Dledrlch  Meier  answered  with 
a  general  denial  and  pleaded  that  said  real 
estate  conveyed  to  his  wife  was  paid  for 
with  bis  own  earnings;  that  the  title  was 
taken  In  the  name  of  his  wife  as  a  matter 
of  convenience;  that  said  land  was  not  con- 
veyed to  her  as  an  advancement,  or  by  way 
of  settlement,  but  as  trustee  for  himself; 
that  on  February  10,  1897,  she  conveyed  said 
land  to  him  in  carrying  out  said  trust  He 
likewise  pleads  the  10-year  statute  of  limi- 
tations as  a  bar  to  the  present  action.  The 
reply  was  a  general  denlaL 

Plaintiffs'  Evidence. 

On  January  25,  1892,  Henry  F.  Meier  and 
Iiina  Meier,  for  the  expressed  consideration 
of  $1,  conveyed  by  warranty  deed  to  said 
Bosina  Meier  the  east  half  of  the  north  half 
of  section  17,  township  42,  range  4,  contain- 
ing 160  acres,  situate  in  Jefferson  county.  Mo. 
On  February  3,  1879,  A.  O.  Medley  and  wife 
conveyed  to  Bosina  Meier,  by  warranty  deed, 
for  the  expressed  consideration  of  M25,  the 
southwest  quarter  of  the  northwest  quarter 
of  section  9,  township  42,  range  4  east,  con- 
taining 40  acres  more  or  less.  On  Mar<A 
6,  1879,  Frank  Williams  and  wife  and  others 
conveyed  to  Bosina  Meier,  by  quitclaim  deed, 
for  the  expressed  consideration  of  $1,200,  the 
whole  of  their  undivided  interests  as  the 
heirs  of  Benjamin  Williams,  deceased,  in  the 
BOUtlieast  quarter  of  the  northwest  quarter 
of  section  9,  and  40  acres  off  the  north  end 
of  tbe  west  half  of  the  northwest  quarter  of 
section  9i,  all  In  township  42,  range  4  east 
On  February  10,  1885,  James  W.  Fitzmorris 
and  wife  conv^ed  by  quitclaim  deed  to  Bo- 
sina Meier,  for  the  expressed  consideration 
of  $363,  the  south  part  of  the  east  half  of 
section  8,  township  42,  range  4  east,  more 
fully  described  in  the  record,  and  containing 
174  acres  more  or  le^.  On  February  10, 
1897,  Boabia  Meier  conveyed  to  Dledrlch  Mei- 
er, by  warranty  deed,  for.  the  expressed  con- 
alderatlfl^  9f  $lQi  the  614  axres  gafeutioned 


in  petition.  The  foregoing  deed  vtaa  filed  for 
record  February  18,  1897.  On  May  28,  1897t 
DiedriCb  Meier  conveyed  to  Henry  Heas,  for 
the  eziiveBsed  aonsiaeratloa  of  $4,600,  by  waiv 
tanty  deed,  the  same  land  described  in  above 
deed  from  Bosina  Meier  to  Dledrich  Meier, 
dated  February  10, 1897  (514  acres).  On  Feb- 
ruary 7, 1898,  Henry  Hess,  by  quitclaim  deed, 
for  the  expressed  consideration  of  $4,600,  re- 
conveyed  the  above  514  acres  of  land  to  Died- 
rljch  Meter,  l^is  deed  was  filed  for  record 
Febitiary  16,  1898.  On  March  1,  1898,  Kate 
Wolf  and  btwband,  >E^ederlka  Dausch  and 
husband,  Dora  Wolf  and  husband,  Maggie 
Scott  and  .husband,  Bosey  Bush  and  husband, 
Emma  Louey  and  husband,  and  MelUa  Meier, 
by  quitclaim  deed»  for  the  expressed  consid- 
eration of  $1  to  each,  conveyed  454  acres, 
being  the  same  514  acres,  except  the  northr 
east  quarter  of  the  northwest  quarter  and 
the  north  half  of  the  northwest  quarter  of 
the  northeast  quarter  of  section  9,  township 
42,  range  4  east  (60  acres)..  This  deed  was 
filed  for  record  July  1,  1898.  On  February 
Id,  1913,l>iedrich  Meier  and  Catherine  Meier, 
bis  wife,  conv^ed  to  Helen  Surkamp,  by 
warranty  deed,  for  the  expressed  considera- 
tion of  $1,  the  514  acres  above  mentioned. 
This  deed  was  filed  for  record  March  3,  1913. 
On  February  19,  1913,  Helen  Surkamp  by 
quitclaim  deed,  for  the  expressed  considera- 
tion of  $1,  conveyed  the  above  514  acres 
to  Dledrlch  Meier  OiUd  Catherine  Meier, 
his  wife.  This  deed  was  filed  for  record 
March  3,  1913.  On  November  27, 1886,  B.  W. 
McMulIin  and  wife  conveyed  to  Diediicb 
Meier  the  northeast  quarter  of  the  northwest 
quarter  and  the  north  haU  of  the  northwest 
quarter  of  the  northeast  quarter  of  section 
0,  township  42,  range  4  east  (60  acres). 

Several  of  the  plaintiffs  were  sworn  and 
said  they  signed  the  deed  to  their  father,  but 
thought  it  was  to  Hess.  They  testified  that 
their  father  promised  to  give  them  the  .same 
interest  in  the  land  which  he  was  proposing 
to  buy  as  they  had  in  the  454  acres  supra ; 
that  their  faUier  gave  them  to  understand 
they  would  be  disinherited  if  they  fsUed  or 
refused  to  sign  said  deed,  and  threat^ied  to 
club  them  if  they  refused  to  sign  the  same. 
Plaintiffs  introduced  some  other  testimony 
of  the  same  character.  The  appellants  who 
were  witnesses  also  testified  in  substance 
that  they  did  not  know  the  deed  which  they 
executed  conveyed  said  land  to  their  father, 
and  that  they  first  learned  the  deed  was  t» 
blm  less  than  seven  years  before  the  com 
mencement  of  this  suit 

The  foregoing  was  substantially  all  Uw 
evldeace  in  the  case.    The  defendants  intro- 
duced no  testimony  aside  from  the  eross-ea  • ' 
amination  of  i^aintiffs'  witnesses. 

On  September  10,  1918,  tlie  trial  court 
found  the  issues  in  ftivor  of  defendants,  hxM 
that  plaintiffs  have  no  right,  title,  or  laterest 
in  the  real  estate  ia  controversy,  and  entered 
Judgment  for' defendants,  naintiffs  in  due 
tlBie  filed  thelr<m<ttlon.for  a  new;  trial,  whleh 
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was  overruled,  and  the  cause  daly  appealed  by 
them  to  this  court. 

Since  the  appeal  to  this  court  defendant 
Diedrich  Meier  died  on  March  IB,  19U.  His 
death  was  suggested,  and  the  action  revived 
In  the  names  of  his  heirs,  to  wit,  the  ap- 
pellants herein  and  respondents  Kate  Wolf 
and  Oeor^  Wolf,  her  husband,  Maggie  Scott 
and  Minnie  Scott.  Defendant  Catherine  Mei- 
er died  on  March  4,  1915.  Her  death  was 
suggested  and  the  action  revived  in  the 
names  of  her  heirs,  to  wit,  Lisetta  Davidson 
and  Ijisetta  Klelsner,  nieces,  and  John  Jacobs, 
her  nephew. 

E.  J.  Bean,  of  Jefferson  City,  and  Cl.vde 
Williams,  of  HlUsboro,  for  appellants.  Wm. 
S.  Campbell  and  Jones  H.  Parker,  both  of  St 
Louis,  and  John  Reppy,  of  Hillsboro,  for 
respondents. 

RAILBT,  C.  (after  stating  the  facts  as 
above).  [1]  I.  The  petition  alleges  that  after 
the  marriage  of- Diedrich  Meier  and  Rosina 
Meier,  and  prior  to  the  year  1S89,  said 
Rosina  acquired  title  to  514  acres  of  land 
in  Jefferson  county,  Mo.:  that  on  February 
10,  189T,  said  Diedrich  Meier,  induced  his 
wife  to  sign  a  deed,  which  purported  to  con- 
vey to  him  the  title  to  said  property.  The 
land  is  not  described  in  the  petition  as  ab- 
stracted, but  assuming,  as  alleged,  that  it 
was  conveyed  to  her  after  the  marriage  and 
before  the  year  1889,  the  presumption  of  law 
obtains,  In  the  absence  of  evidence  to  the 
contrary,  that  said  Diedrich  Meier  furnished 
the  purchase  money  which  paid  for  said  land. 
Weil  v.  Simmons,  66  Mo.  loc.  dt.  619,  620; 
Sloan  V.  Torry,  78  Mo.  loc.  clt.  625 ;  Crook  v. 
TuU,  111  Mo.  loc.  dt  290,  20  S.  W.  8;  Pat- 
ton  V.  Bragg,  113  Mo.  loc.  cit  600,  601,  20 
B.  AV.  1059,  35  Am.  St.  Rep.  730;  Hoffman  v. 
Nolle,  127  Mo.  120-134,  29  S.  W.  1006;  Llns 
V.  Lenhardt,  127  Mo.  289,  29  S.  W.  1025; 
Omner  v.  Scholz,  154  Mo.  loc.  clt  424,  55  S. 
W.  441;  Halstead  v.  Mustion,  166  Mo.  loc. 
clt  494,  495,  66  S.  W.  258;  Crump  v.  Walkup, 
246  Mo.  loc.  dt  280,  281,  282,  151  S.  W.  709; 
Lemp  Brewing  Co.  v.  Correntl  et  ux.,  177  S. 
W.  612;  McFerran  v.  Kinney,  22  Mo.  App. 
564;  Bucks  v.  Moore,  36  Mo.  App.  loc.  cit. 
536,  537;  Seltz  v.  Mitdiell,  94  U.  S.  580, 
24  I*  Ed.  179;  Gault  v.  Saffln,  44  Pa.  307; 
Baringer  v.  Stiver,  49  Pa.  loc.  dt  131;  Hy- 
drlck  V.  Burke,  30  Ark.  124;  Pope  v.  Cant- 
well  (D.  C.)  206  Fed.  loc.  dt  916;  Owens  v. 
Daniel,  230  Fed.  101,  144  C.  C.  A.  399. 

There  is  no  testimony  In  the  record  relating 
to  the  physical  or  mental  condition  of  Kosina 
Meier  at  the  time  of  the  execution  of  said 
deed  to  her  husband,  or  at  any  other  period ; 
'  there  Is  nothing  to  indicate  that  her  hus- 
band was  capable  of  exerting  any  influence 
over  her  at  any  time.  It  does  not  appear 
that  the  husband  waa  Insolvent  or  that  he 
was  Incapable  of  furnishing  the  conisidera- 
thm  paid  for  the  land  aforesaid,  nor  does  it 
appear  from  the  record  that.  Mrs.  Meier 
owned  any  property  by  Inheritance  or  other- 


wise, aside  from  the  land  af6resaid,  which 
she  conveyed  to  her  huedmnd.  There  Is  ab- 
solutely no  proof  In  the  case  as  to  any  actual 
fraud,  duress,  or  undue  influence  resorted  to 
by  Diedrich  Meier  t»  Induce  his  wife  to 
execute  said  deed. 

[2]  With  the  Married  Woman's  Act  of  1880 
(Rev.  St  1889,  i  6864)  in  force  at  the  time  of 
the  execution  of  said  Instrument  in  February, 
1897,  with  the  presumption  of  law  In  the 
husband's  favor  to  the  effect  that  he  famish- 
ed the  purchase  money  whldi  paid  for  said 
land,  without  any  evidence  as  to  the  mental 
or  physical  condition  of  the  wife  when  said 
deed  was  executed;  without  even  a  sugges- 
tion as  to  anything  that  was  said  or  done 
between  the  husband  and  wife,  we  are  asked, 
solely  upon  the  language  of  said  deed,  which 
Is  in  ordinary  form  and  which  redtes  a  con- 
sideration of  $10,  to  declare  said  instrument 
invalid.  Looking  to  the  deed  alone,  and  as- 
suming that  she  had  the  legal  right  to  con- 
vey said  land  to  her  husband  In  this  manner, 
we  do  not  feel  Justified  in  drawing  the  In- 
ference that  it  was  obtained  throngh  fraud, 
duress,  or  undue  influence.  This  condusioa 
is  supported  in  prlndple  by  the  following  au- 
thorities: Bonsai  V.  Randall,  192  Mo.  loc. 
dt  532,  »1  S.  W.  475,  111  Am.  St  Rep.  628; 
Youtsey  v.  Hollingsworth,  178  S.  W.  loc.  dt 
107;  Towson  v.  Uoore,  173  U.  S.  17,  19  Sup. 
Ct.  332,  43  L.  Ed.  597 ;  Taylor  v.  Taylor.  8 
How.  (49  U.  S.)  188,  12  I*  Ed.  1040;  Jenkins 
T.  Pye,  12  Pet  (87  U.  S.)  loc.  clt  253,  9  L.  Ed. 
1070;  De  Roux  v.  Glrard's  Bx'r,  112  Fed. 
89,  60  C.  C.  A.  136 ;  Meyer  v.  Jacobs  et  ux. 
(C.  0.)  123  Fed.  900;  McElroy  v.  Mastersou. 
166  Fed.  36,  84  C.  C.  A.  202.  We  do  not  un- 
derstand, nor  do  we  hold,  that  the-  Married 
Woman's  Act  of  1889  has  absolutely  destroy- 
ed the  fiduciary  relation  whldi  formerly  exist- 
ed between  husband  and  wife,  but  since  the 
adoption  of  said  act  before  the  court  would 
be  Justified  In  setting  aside  a  contract  or  deed 
between  husband  and  wife,  there  must  be 
some  facts  or  circumstances  shown  from 
which  the  court  might  draw  the  inference 
that  the  wife  had  not  been  fairly  dealt  with 
in  the  transacti<«i  between  them.  Assuming 
that  the  wife  could  execute  and  deliver  the 
deed  aforesaid  to  her  husband,  we  find  no 
valid  grounds  in  the  record  before  us  for  set- 
tiitg  the  same  aside. 

[3]  II.  It  is  contended  by  appellants  that 
as  Rosina  Meier  acquired  the  title  to  said 
514  acres  before  the  adoption  at  the  Mar- 
ried Woman's  Act  of  1889,  she  could  not,  on 
February  10,  1887,  execute  and  deliver  a 
deed  direct  to  her  husband  which  would  be 
effectual  to  pass  the  title  to  said  land.  Leav- 
ing out  of  consideration  the  questions  dis- 
cussed in  the  preceding  proposition,  and  as- 
suming for  the  purposes  of  the  case  that  Mrs. 
Meier  was  the  owner  of  said  land  as  her  legal 
estate,  It  is  clear  that,  under  the  broad 
powers  conferred  by  section  8304,  R.  8.  1909, 
she  had  the  legal  right  to  sell  and  convey 
mid  land  to  a  stranger,  and  to  eonvey  to 
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him  tbe  legal  title  thereto,  subject  to  tbe 
inarltal  rights  of  the  tausbsnd  therein.  First 
Nat  Bank  of  Stronghurst  v.  Kirby,  190  8.  W. 
B»7 ;  First  Nst  Bank  v.  Kirby,  175  8.  W.  »31 ; 
Sogers  T.  Rogers,  265  Mo.  loc.  cit  20T,  177  8. 
W.  382 :  Harrey  t.  Long,  280  Mo.  loc.  dt  3»1, 
168  S.  W.  708;  Bvang.  v.  Morris,  234  Mo.  loc. 
cit.  186,  136  S.  W.  408;  Glascock  v.  Glascock, 
217  Ma  loc.  dt  378,  S7»,  117  8.  W.  67;  Bower 
V.  Daniel,  198  Mo.  loc.  dt  820,  95  S.  W.  347; 
O-Day  V.  Meadows,  194  Mo.  loc.  dt  614,  92 
S.  W.  637,  112  Am.  St  Bep.  542;  Grimes  v. 
Reynolds,  184  Mo.  loc  dt.  692,  83  S.  W.  1133 ; 
Rice,  Stix  &  Co.  V.  Sally,  176  Mo.  loc.  dt. 
129,  75  S.  W.  398 ;  Abbott  v.  Trust  Company, 
149  Mo.  AK).  loc.  dt  514,  130  S.  W.  1120; 
Montgomery  v.  Montgomery,  142  Mo.  App. 
loc  dt  486,  127  S.  W.  118.  Section  8304, 
snpra,  makes  no  distinction  between  the  hus- 
band and  a  stranger,  so  far  as  her  right  to 
contract  is  concerned.  Hence  we  have  held 
that  since  the  passage  of  the  Married  Wo- 
man's Act  aforesaid  the  wife  can  sell  and  con- 
vey that  which  was  her  legal  estate  before 
the  passage  of  said  law,  without  the  hus- 
band Joining  in  said  conveyance.  Rice,  Stix 
&  Co.  V.  Sally  et  al.,  176  Ma  107,  76  8.  W. 
398;  Clay  v.  Mayer,  183  Mo.  150,  81  S.  W. 
1066 ;  (yRdlly  v.  Kluender,  193  Mo.  loc  dt 
586,  91  S.  W.  1033 ;  Glascock  v.  Glascock,  217 
Mo.  loc.  dt  378,  379,  117  S.  W.  67;  Evans 
V.  Morris,  234  Mo.  loc  dt  186,  136  'S.  W. 
408.  We  have  likewise  held  that  since  the 
adoption  of  the  Married  Woman's  Act  of  1889 
the  vrtfe  may  sell  and  convey  directly  to  the 
husband  that  which  was  her  legal  estate  prior 
to  1889.  Evans  v.  Morris,  234  Mo.  loc.  dt 
186,  136  S.  W.  408;  Glascock  v.  Glascock, 
217  Mo.  loc  Cit  378,  379 ;  O'Day  v.  Meadows, 
194  Ma  loc.  dt  614,  92  8.  W.  637,  112  Am. 
St  Rep.  542;  Farmers'  Exchange  Bank  v. 
Hagelukeu,  165  Mo.  449,  65  S.  W.  728,  88 
Am.  St  Rep.  434. 

We  are  therefore  of  the  opinion  that  Mrs. 
Mder  had  the  legal  right  to  convey  the  prop- 
erty in  controversy  directly  to  her  husband, 
and  that  the  deed  which  she  executed  on  Feb- 
ruary 10,  1897,  vested  in  Dledrich  Mder  the 
legal  title  to  said  514  acres  of  land. 

[4]  III.  The  10-year  statute  of  limitations 
la  likewise  interposed  as  a  defense  against 
appellants'  right  to  maintain  this  action. 
The  petition  charges  that  Dledrich  Meier 
obtained  the  deed  to  said  514  acres  without 
consideration,  through  undue  Influence  over 
bis  wife  and  through  duress,  constraint,  and 
fraud.  Mrs.  Meier  lived  about  6  weeks  after 
the  executlou  of  said  deed  to  her  husband. 
If  tbe  above  charges  are  true,  she  had  tiie 
legal  rl^t,  la  her  lifetime,  to  institute  a 
Buit  under  tbe  provisions  of  6767,  R.  S. 
1888,  to  set  aside  said  deed,  and  to  have  the 
same  cancded.  If  she  had  a  right  of  action, 
it  accrued  to  ber  immedlatdy  after  the  exe- 
catl<m  and  recording  of  the  deed  to  her  hus- 
band In  February,  188^.     She  did  not  die 


until  March  31st  of  the  same  year.  This  suit 
was  not  brought  until  April  9,  ISOS,  and 
more  tban  15  years  after  tbe  death  of  Ro- 
slna  Mder.  Under  the  statute  of  1889,  whidi 
was  the  same  as  sections  1879,  1881,  and 
1883,  R.  S.  1909,  appellants  are  barred  by 
the  10-year  statute  of  lirnitatlons.  Gray  v. 
Yates,  67  Mo.  loc  dt  801;  Reed  v.  Painter 
et  al.,  145  Ma  341,  46  S.  W.  1089;  Robinson 
V.  Allison,  192  Ma  366.  367,  91  S.  W.  115; 
De  Hatre  v.  Edmonds,  200  Mo.  246,  98  S.  W. 
744,  10  L.  B.  A.  (N.  S.)  86;  Butter  v.  Car- 
others,  223  Mo.  631,  122  S.  W.  1056 ;  McKee 
V.  Downing,  224  Mo.  115,  124  S.  W.  7;  Smith 
V.  Settle,  128  Ma  App.  379,  107  S.  W.  430. 

[(]  Tbe  fact  that  appellants  were  married 
at  the  death  of  their  mother  on  March  31, 
1897,  did  not  prevent  the  10-year  statute 
from  being  a  bar  to  thdr  recovery  in  this 
action.  The  rule  is  well  settled  in  Hils  Juris- 
diction that  disabilities  cannot  be  cumulated 
one  upon  another.  De  Hatre  v.  E<dmonds, 
200  Ma  loc.  dt  271,  98  S.  W.  744,  10  L.  R. 
A.  (N.  S.)  86;  Robinson  v.  Allison,  192  Ma 
367,  91  S.  W.  115!;  Burdett  v.  May,  100 
Mo.  loc.  cit.  19,  12  S.  W.  1056;  Campbell  v. 
Laclede  Gas  Company,  84  Mo.  352;  Billon 
V.  Larlmore,  37  Mo.  375 ;  Dessaunler  v.  Mur- 
phy, 33  Ma  184. 

The  plaintiffs  were  barred  by  the  statute 
of  limitations  aforesaid  before  the  com- 
mencement of  this  suit,  and  are  not  entitled 
to  maintain  this  action  for  the  purpose  of 
setting  aside  and  canceling  the  deed  afore- 
said from  Rosina  Meier  to  Dledrich  Meier. 

IV.  We  are  asked  in  the  petition  to  set 
aside  and  cancel  the  quitclaim  deed  from 
Kate  Wolf  and  others  to  Dledrich  Meier, 
dated  March  1,  1898,  for  the  expressed  con- 
sideration of  $1  paid  to  each  of  said  gran- 
tors, wherein  they  conveyed  their  Interest  In 
454  acres  of  the  land  in  controversy.  Hav- 
ing held  that  the  deed  from  Rosina  Meier  of 
date  February  10,  1897,  to  Dledrich  Meier 
vested  In  the  latter  tbe  tlUe  to  the  land  In 
controversy,  and  having  also  held  that  the 
right  of  plaintitts  to  maintain  this  action 
was  barred  by  the  statute  of  limitations 
when  the  same  was  commenced,  we  do  not 
deem  It  necessary  to  consider  the  validity  of 
said  quitclaim  deed,  as  the  grantors  therein 
tiad  no  Interest  in  the  real  estate  therein 
conveyed. 

y.  On  the  pleadings  as  abstracted,  we 
have  fully  considered  the  law  and  facts  of 
the  case,  and  have  reached  the  conclusion 
that  plaintiffs  are  not  entitled  to  recover 
herein. 

The  Judgment  of  the  trial  court  is  ac- 
cordingly affirmed. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  hereby  adopted  as  the  opinion 
of  the  court  All  concur;  BOND,  J.,  in  para- 
graph 2  only  and  in  result 
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HIOKBTTS  et  aL  v.  I»B0PIiB'8  BANK  OF 

BOOHEPOBT  et  al.    (No.  18206.) 

(Supreme  Ourt  of  Missouri,  DlTision  No.  1. 

June  1,  1917.) 

1.  PowBBe  ®=»10— Creation. 

There  can  be  a  valid  power  of  sale  of  the 
fee  coupled  with  a  grant  of  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent 
Dig.  §i  21,  22.] 

2.  wlixs   €=»689  — constbuction— bstatbs 
Greatkd. 

A  will  deriginr  the  residue  to  the  widow,  "to 
have  the  absolute  control  of  the  same,  to  sell  or 
use  for  her  own  use  and  benefit,  absolutely  dur- 
ing her  lifetime,"  and  providing  for  a  payment 
on  the  widow's  death  of  certain  sums  to  others, 
gives  the  widow  the  right  either  to  keep  the 
land  and  use  it,  or  to  sell  the  fee  and  use  th^ 
proceeds,  which  on  her  death,  if  any  balance 
remained,  would  go  to  the  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §f  1850,  1661.] 

8.  Powers  *=934(1)—Execdtion—Dked— Ref- 
erence TO  Power. 
Under  a  will  empowering  the  devisee  to  sell 
the  fee,  her  deed,  making  reference  to  the  will, 
but  not  to  the  power,  conveys  the  fee. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent  Dig.  i  121.] 

4.  Powers  «=»36(1)— Execution— Riohtb  of 

Remaindermen. 
Where  a  will  empowered  the  devisee  to  sell 
the  fee,  but  also  created  remaindermen,  if  any 
balance  remained  on  her  death,  the  considera- 
tion for  her  deed  of  tlie  fee  could  not  be  im- 
pugned by  the  mere  fact  that  two-  of  the  remain- 
dermen quitclaimed  at  the  same  time. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent.  Dig.  |  137.] 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; Alex.  H.  Waller,  Judge. 

Suit  by  Frances  E.  Rlcketts  and  another 
against  the  People's  Bank  of  Rocheport  and 
others.  Judgment  for  defendants,  and  plain* 
tiffs  appeal.    Affirmed. 

A.  W.  Walker,  of  Fayette,  for  appellants. 
Sam  a  Major,  of  Fayette,  and  Boy  D.  WU- 
llams,  of.  BoonvlUe,  for  respondents. 

GRAVES,  J.  This  is  an  action  to  qolet 
title  to  0ome  200  acres  of  land  in  Howard 
county.  James  M.  Means  is  the  common 
source  of  title.  Means  died  In  1896,  leavlnc 
a  will.  The  pertinent  portion  of  that  will 
read: 

"3d.  I  give,  devise  and  bequeath  all  the  residue 
of  my  estate  and  property  both  personal  and 
real  unto  my  bdoved  wife,  Sophia  Means,  to 
have  the  absolute  control  of  the  same,  to  sell 
or  use  for  her  own  use  and  benefit  absolutely 
during  her  lifetime,  and 

"4ttt.  At  her  demise  there  la  to  be  Eight  Hun- 
dred Dollars  taken  from  the  estate  and  divided 
equally  between  Sophia  Dunnaway  and  Rhode 
E.  Woodruff  and  the  remainder  of  all  the  prop- 
erty both  real  and  personal  to  be  equally  di- 
vided between  all  the  heirs,  namely,  Sophia 
Dunnaway,  Rhoda  E.  Woodruff,  Matilda  A. 
Crews  and  Frances  E.  Ricketts." 

Some  nine  months  or  more  after  his  death, 
St^hla  Means,  his  widow,  executed  and  de- 
livered to  D.  F.  Pipes  a  deed  to  the  land  in 
question.    This  deed  seems  to  have  been  pre- 


pared by  the  ose  of  the  usual  i^tm  for  ia  waiv 
ranty  deed.  After  the  description  of  the 
land,  there  was  added  this  clauses 

"And  being  the  same  lands  left  to  the  said 
Sophia  Means  by  will  of  J.  M.  Means,  deceased, 
containing  in  the  aggregate  200%  acres." 

As  is  usual  in  a  warranty  deed,  we  find 
this  clause: 

"The  said  Sophia  Means  hereby  covenanting 
that  she  is  lawfully  seised  of  an  indefeasible  es- 
tate in  fee  in  the  premises  herein  conveyed." 

This  deed  was  made  in  Arkansas,  where  it 
stems  that  Means  and  his  wife  had  spent 
much  time  before  his  death.  On  the  same 
date,  and  in  the  same  state,  two  of  the  four 
Means  children  likewise  executed  a  quitclaim 
deed  to  Mr.  Pipes,  being  Joined  therein  by 
their  respective  husbands.  The  plaintiffs 
(appellants)  are  the  other  two  children,  and 
the  defendants  hold  title  under  the  Pipes 
deed. 

The  land  was  the  homestead  of  J.  M.  Means 
and  his  wife,  but  this  we  do  not  take  to  be 
material.  The  whole  question  is  the  force 
and  effect  to  be  given  to  the  deed  made  by 
the  widow.  If  tmder  the  will  she  had  the 
power  to  sell  the  fee,  and  If  by  the  deed  and 
such  power  she  did  sell  the  fee,  then  the 
Judgment  nisi  is  right,  and  should  be  af- 
firmed. The  questions  therefore  are:  (1)  A 
construction  of  the  will;  and  (2)  a  construc- 
tion of  her  deed.  We  suggest  the  two  ques- 
tions, because  there  are  cases  where  a  will 
grants  the  power  of  sale,  and  yet  the  deed 
might  not  prove  to  be  a  proper  exercise  of 
the  power.  The  questions  are  largely  ques- 
tions of  law,  under  practically  undisputed 
facts.    This  outlines  the  case. 

[1]  I.  It  Is  not  uncommon  to  have  wills 
which  vest  a  life  estate,  but  which  have  an 
added  power  of  sale  in  the  life  tenant.  In 
other  words,  there  can  be  a  valid  power  of 
sale  of  the  fee  coupled  with  a  grant  of  a  life 
estate.  This  will,  like  all  others,  must  be 
construed  in  the  light  of  all  the  language 
used  therein.  The  will  purports  to  cover  all 
the  residue  of  testator's  property,  both  per- 
sonal and  real.  As  to  such  residue  (which 
includes  the  real  estate  involved  here)  the 
will  says :  (1)  That  Sophia  Means  (the  wid- 
ow) shall  "have  absolute  control  of  the 
same" ;  and  (2)  "to  sell  or  use  for  her  own 
use  and  benefit"  The  time  fixed  for  the 
exercise  of  these  rights  as  to  the  property 
is  "during  her  life."  The  peculiarity  rests 
in  the  use  of  the  disjunctive  powers  granted. 
It  is  first  said  that  in  the  exercise  of  the 
absolute  control  of  the  property  she  shall 
have  the  right  "to  sell."  Then  we  find  the 
added  power  "or  use  for  her  own  use  and 
benefit"  The  latter  clause,  if  exercised  by 
her,  creates  a  life  estate  in  this  particular 
land ;  but  this  does  not  necessarily  preclude 
the  exerdse  of  the  other  power  granted — 1.  e., 
"to  sell"  and  use  the  proceeds  fot-  life,  or  as 
her  necessities  might  require.  The  use  of 
i  the  words  "to  sell"  in  this  Instrument  mtnt 
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be  erased  therefrom,  before  It  can  be  said 
that  no  power  of  sate  was  given  to  Mts. 
Means. 

[2]  We  do  not  understand  that  coonsel  tor 
plalBtur  claims  that  the  words  have  no  sig- 
nlflcance,  bnt  his  contention  Is  that  they 
give  her  the  right  to  sell  her  life  estate  only. 
We  do  not-  concur  In  that  view.  We  think 
this  will  gives  to  the  vrldow  two  rights. 
She  might  have  chosen  thereunder  to  keep 
the  land  and  use  It  for  her  own  use  and 
benefit,  or,  <mi  the  other  hand,  to  sell  the 
whole  title,  and  use  the  proceeds  of  such  sale 
for  her  own  use  and  benefit,  and  then,  if 
after  such  use  there  was,  at  her  death,  a 
remainder,  the  heirs  would  take  as  stated 
In  the  will.  She  elected  promptly  to  exer- 
cise the  power  of  sale,  rather  than  to  hold  the 
property  in  kind.  Had  she  held  the  property 
in  kind,  these  plaintiffs  would  have  been 
remaindermen  as  to  tUa  real  estate  at  her 
death;  but  if  t^e  had  exercised  her  right 
to  sell,  as  she  did,  the  exercise  of  such  pow- 
er precluded  their  further  interest  in  the 
specific  property.  She  had  the  right  to  sell 
her  life  estate,  without  any  power  of  sale 
being  given  In  the  will,  and  we  cannot  well 
say  that  the  Intent  of  the  testator,  by  the 
use  of  the  words  "to  seU,"  meant  only  the 
exerdse  of  a  right  given  by  law  rather  than 
one  given  by  the  will. 

The  reading  of  the  fourth  clause  of  the 
\vlli  vraold  seem  to  contemplate  the  construc- 
tion we  have  given.  By  this  fourth  clause, 
the  distribution  to  the  heirs  was  to  be  upon 
the  demlsfe  of  the  widow.  It  mentions  a 
money  legacy  to  Mrs.  Dunnaway  and  Mrs. 
WoodrnfC.  Nothing  in  this  record  shows  that 
Means  (who  was  an  invalid  and  Uved  at 
JQnreka  Springs,  Ark,,  for  oeariy  20  years) 
and  his  wife  got  the  rents  from  this  land  for 
their  support.  Other  portions'  of  the  will 
would  BOt  indicate  much  personal  estate. 
The  fact  that  he  provides  for  this  money 
legacy  of  $800  would  tend  to  show  that  he 
expected  the  widow  to  exercise  this  power 
of  sale.  But,  be  this  as  it  may,  the  power 
is  there,  and  cannot  be  elipilnated  without 
doing  violence  to  the  terms  of  the  will. 
Nor  wiU  it  do  to  say  that  there  appears  an 
intent  to  limit  the  power  of  sale  to  the  dis- 
position of  the  life  estate  alone.  The  added 
power  of  sale  in  a  will  granting  a  life  estate 
is  fully  discussed  by  Brace,  O.  J.,  in  Grace  v. 
P«rry  et  al..  197  Mo.  560,  95  8.  W.  875,  7  Ann. 
Cas.  948.  The  case  law  of  the  state  is  there 
collated  and  reviewed.  The  third  paragraph 
of  the  syllabus  concisely  states  the  rule, 
and  reads: 

"A  power  of  diaposition  of  the  fee  added  to 
a  life  estate  is  not  repugnant  to  the  life  es- 
tate or  to  the  remainder  over.  If  not  exer- 
cised, it  leaves  both  estates  unaffected  by  it 
If  exercised,  it  defeats  the  remainder  in  the 
property  disposed  of." 

As  said  in  the  beginning,  there  are  many 
wills  wherein  the  added  power  of  sale  has 
been  given  to  the  life  tenant,  and  in  such 


cases,  if  the  power  is  validly  exercised,  the 
heirs  have  no  interest  in  the  property  sold, 
as  remaindermen.  We  leave  the  curious  to 
read  the  review  of  our  case  law  in  the  case, 
supra,  by  Brace,  O.  J. 

[9]  II.  If  there  was  a  power  of  sale  vested 
in  the  widow,  as  we  have  held,  then  the  only 
question  left  is  whether  or  not  she  has  exer- 
cised that  power  by  the  deed  she  made.  The 
deed,  as  said,  was  a  warranty  deed  in  form, 
and  contained  therein  the  reference  to  the 
will,  as  we  have  heretofore  set  out.  It  pur- 
ported to  convey  an  absolute  title  in  fee. 
In  such  case  reference  in  the  deed  to  the 
power  vested  by  the  will  is  unnecessary.  In 
Grace  v.  Perry,  supra,  197  Mo.  loc.  dt.  667, 
95  S.  W.  880,  7  Ann.  Cas.  W8,  Brace,  O.  J., 
said: 

"It  is  next,  and  finally,  contended  that,  al- 
though James  S.  Dougherty  might  have  executed 
the  power  given  him  in  the  will  of  bis  father 
as  to  the  land  in  question  by  the  deed  of  tnut, 
he  did  not  in  fact  do  so,  because  no  reference 
to  the  power  is  made  in  said  deed,  and  the  ef- 
fect thereof  was  to  convey  only  his  life  estate. 
The  power  of  said  Dougherty  under  the  will  was 
to  dispose  of  'the  absolute  estate  in  fee  sim- 
ple.' By  the  deed,  which  was  for  a  valuable  con- 
sideration, he  conveyed  'the  absolnte  estate  in 
fee  simple,'  as  he  must  have  intended  what  he 
said,  and  as  he  could  not  have  conveyed  the  ab- 
Bolate  title  in  fee  simple,  excerpt  in  execution  of 
the  power,  this  sufficiently  indicates  that  the 
deed  was  made  in  execution  of  the  power.  Un- 
derwood V.  Gave,  178  Mo.  18  [75  S.  W.  451] ; 
Boyer  v.  Allen,  76  Mo.  498 ;  Kinney  v.  Math- 
ews. 69  Mo.  loc.  dt.  523;  Campbell  v.  Johnson, 
65  Mo.  439;  Owen  v.  ElKs,  64  Mo.  77.  The 
rule  in  some  of  the  earlier  cases  upon  which  this 
contention  might  have  been  maintained  (Pease 
V.  Pilot  Knob  Iron  Co.,  49  Mo.  124 ;  Turner  v. 
Timberlalfe,  53  Mo.  371;  Owen  v.  Switeer,  51 
Mo.  322)  was  thoroughly  discredited  by  the 
learned  and  able  opinion  of  Napton,  J.,  in 
Owen  V.  Ellis,  supra,  and  Owen  v.  Switzer,  su- 
pra, the  last  case  in  which  the  rule  was  ever 
maintained,  was  expressly  overruled  in  Camp- 
bell V,  Johnson,  supra,  and  is  no  longer  the 
law  in  this  state." 

We  quote,  because  this  announcement  as 
fully  and  succinctly  states  our  rule  as  we 
could  state  it  By  this  we  do  not  mean  to 
say  that  this  deed  does  not  sufflcleptly  refer 
to  the  power,  but  do  say  that  the  form  of  the 
deed  waa  such  as  not  to  require  further  ref- 
erence to  the  power. 

[4]  The  deed  redted  a  consideration  of 
$3,600  which  was  a  substantial  consideration, 
and  it  cannot  be  Impeached  or  impugned  by 
the  mere  fhct  th«rt  two  of  the  heirs,  at  the 
same  time,  made  a  quitclaim  deed  to  the 
same  lands.  In  other  words,  if  the  power  to 
sell  existed,  as  we  have  held,  and  if,  by 
the  form  of  the  deed,  the  law  will  conclude 
the  exercise  of  that  power,  then  the  acts  of 
prospective  remaindermen  cannot  change  the 
legal  situation.  Especially  should  this  be 
true;  where,  as  here,  the  rights  of  innocent 
purchasers  for  value  have  intervened. 

A  review  of  the  record  herein  convinces 
us  that  the  learned  chancellor,  nisi,  reached 
the  right  Judgment,  and  soda  Judgment  Is 
affirmed.  All  concur;  BOND,  P.  J.,  in  para- 
graph 2  and  in  the  result 
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POOB  ▼.  WESTERN  UNION  TEIiBGBAPH 

CO.    (No.  12258.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  U,  1917.) 

1.  Teleobaphb  and  Tklephones  «=>56(3)  — 
Action  fob  Mistab:e  in  Tbanshission  — 
Basis. 

Suit  by  the  recipient  of  a  telegram  against 
the  telegraph  company  for  damages  occasioned 
by  a  mistake  in  transmission  is  based  on  defend- 
ant telegraph  company's  violation  of  its  public 
duty  to  correctly  transmit  and  deliver  the 
message,  and  not  on  the  contract  between  the 
sender  and  the  telegraph  company ;  such  public 
duty  the  telegraph  company  owed  the  sendee, 
even  though  the  sendee  was  not  an  immediate 
party  to  the  contract,  so  that  the  sendee  has  a 
right  of  action  based  on  violation  of  the  public 
duty. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  37.] 

2.  CoMUEBCi:  ^=>28 — Interstate  Mebsaoe. 

A  telegram  sent  from  a  point  in  Kansas  to  a 
point  in  Missouri  was  an  interstate  message,  and 
its  transmission  was  an  act  in  interstate  com- 
merce. 

(Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §  22.] 

3.  OOMUEItCE  «=»8(7)— Tkansmibsion  07  Texx- 

OBAU8— FeDBBAL  LiAW. 

Being  a  common  carrier  within  the  meaning 
of  the  interstate  commerce  statutes,  and  en- 
gaged in  interstate  commerce  with  respect  to  a 
message  sent  from  Kansas  to  Missouri,  a  tele- 
graph company  was  subject  to  and  governed  by 
the  federal  law,  as  expounded  and  applied  by 
the  federal  courts,  to  the  exclusion  of  all  state 
laws  and  decisions,  in  relation  to  its  liability 
for  a  mistake  in  transmission ;  the  statutes 
bring  interstate  telegraph  companies  within  the 
terms  and  subject  to  all  the  provisions  of  the 
.Interstate  Commerce  Law,  so  tar  as  applicable. 

4.  COVUEBCE  «=»8(12)  —  lylABILITT  OF  INTEB- 
BTATB  CABBIEBS  OF  PBOPERTY. 

The  liability  of  common  carriers  of  property 
for  any  violation  of  their  public  duty  in  ujter- 
state  shipments  is  governed  solely  by  the  fed- 
eral statutes  relating  thereto  and  by  the  rules  of 
decision  observed  by  the  federal  courts  in  con- 
struing such  statutes,  and  in  applying  the  gen- 
e^^srinciples  of  law  to  the  questions  of  liabil- 

^^V^Note.- For  other  cases,  see  Commerce, 
CSTzMg.  !  5.] 

6.  Telegbaphs  and  Telephones  «=»33(1)— 

Intebstate  Commebce  Act. 
The  Interstate  Commerce  Law  (Act  Feb. 
4, 1887,  c.  104,  itl,  3,  15,  20,  24  Stat.  379,  380, 
384  3i<6  iU.  S.  Comp,  St  1916,  §§  85t)3,  8565, 
8583,  8592])  applies  to  telegraph  companies,  sec- 
tion 1  making  the  act  applicable  to  such  com- 
panies transmitting  interstate  messages,  section 
3  providing  for  uniformity  of  charges,  and  sec- 
tion 15  |>roviding  that  the  Interstate  Commerce 
Commission  shall  have  power  to  declare  rates. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  21.] 

6.  Teleobaphs  and  Telephones  €s>33(1)  — 

Rates. 
A  telegraph  company  engaged  in  interstate 
business  is  allowed  the  privilege  of  making  its 
own  rates,  classifications,  and  charges,  subject 
to  the  power  of  the  Interstate  Commerce  Com- 
mission to  revise  them  on  complaint  and  subject 
to  the  requirement  of  Interstate  Commerce  Law, 
I  1,  that  the  rates  shall  be  reasonable  and  uni- 
form for  the  same  service  and  classification. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  8  21.] 


7.  ComagROE  *=»8(7)— Emcor  or  PBOTiaioir» 
OF  Contbact  Govebnino  Messaqe— Feder- 
al Law. 

The  rules  of  decision  previously  in  force  in 
Missouri  respecting  the  force  and  effect  of  provi- 
sions in  the  contiact  by  which  a  telegram  is 
transmitted  are  no  longer  controlling  with  re- 
spect to  interstate  messages;  the  provisions  are 
to  be  given  the  effect  accorded  them  by  federal 
laws  and  decisions. 

8.  TfcLBOBAPHS    AND    TELEPBONES    «=366(4)— 

Neoliobnce  in  Tbansuission— Sufficien- 
cy OF  Evidence. 
In  the  sendee's  action  against  a  telegraph 
company  for  mistake  in  transmitting  an  inter- 
state telegram,  evidence  lield  to  make  out  a 
prima  facie  case  of  at  least  "ordinary  negli- 
gence," as  the  term  is  used  by  the  federal  courts, 
for  which  a  stipulation  on  the  back  of  the  tele- 
gram limiting  liability  provided. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and   Telephones,   Cent.   Dig.    i    63.] 

9.  Telegbaphs  and  Telephones  9=954(5)  — 
Mistake  in  Tbambuission  —  Liability  — 
Stipulation. 

Where  one  received'an  unrepeated  interstate 
telegram  which  was  sent  subject  to  the  stipu- 
lation on  the  back  of  the  message  that  the  com- 
pany should  not  be  liable  for  a  mistake  in  trans- 
mission of  any  unrepeated  message  beyond  the 
amount  charged  for  sending  the  same,  the  sendee 
for  such  a  mistake  could  recover  only  the  amount 
paid  for  sending  the  message. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  Sg  43,  46.] 

10.  Commekce  €=>89  —  Tbansuission  —  Rea- 
sonableness OF  Stipulation  —  Questiok 
FOB  Intebstate  Comuebce  Coioiission. 

In  the  sendee's  action  against  a  telegraph 
company  for  mistake  in  transmitting  an  unre- 
peated interstate  message,  the  question  of  the 
reasonableness  or  of  the  real  purpose  and  effect 
of  a  stipulation  limiting  the  company's  liability 
for  incorrect  transmission  of  an  unrepeated  mes- 
sage to  the  amount  received  for  sending  the  mes- 
sage is  not  open  to  the  consideration  of  the  state 
court,  being  a  matter  for  the  Interstate  Com- 
merce Commission  to  pass  on. 

11.  Judgment  «=>253(:^— Amount  Demanded 
— Limitation  of  Reooveby. 

In  the  sendee's  action  for  mistake  in  trans- 
mitting an  unrepeated  interstate  telegram,  plain- 
tiff will  not  be  denied  recovery  of  the  amount 
paid  for  sending  the  message,  the  measure  of  the 
company's  liability  under  its  stipulation  and  fed- 
eral law,  merely  because  he  did  not  ask  for  the 
specific  amount ;  he  having  asked  fot  the  en- 
forcement of  the  company's  liability  to  him,  and 
having  secured  more  than  he  was  entitled  to. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  H  443,  444.] 

Appeal  from  Circuit  Court,  Jackscm  Coun- 
ty; Hari-ls  RobiDijon,  Judge. 

Action  by  A.  J.  Poor,  doing  business  as  the 
A.  J.  Poor  Grain  Company,  against  the  West- 
em  Union  Telegraph  Company,  a  corpora- 
tion. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed  couditionaUy,  on  plain- 
tiff's entering  a  remittitur. 

Albert  T.  Benedict,  of  New  York  City,  and 
New,  Miller,  Camack  Sc  Winger  and  S.  J.  Mo- 
Culloch,  all  of  Knnwis  Caty,  for  appellant 
McCune,  Caldwell  &  Downing  and  Harold  M. 
Noble,  all  of  Kansas  City,  for  resptwdent 

TRIMBLE,  J.  This  is  a  suit  to  recover 
damages  sustained  by  reason  of  a  mistnke 
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aesUgeBtly  made  by  defendant  in  the  tnns- 
Bricsion  of  a  telegram  to  plaintltF.  Poor  was 
a  grain  broker  and  commission  merchant  do- 
ing business  in  Kansas  City,  Mo.,  under  tlic 
name  of  A.  J.  Poor  Oraln  Company.  On 
August  4,  1913,  a  costomer  of  plaintiff  by 
tbe  name  of  Townsdin,  residing  In  Bandall, 
KaiL,  delivered  to  defendant's  agent  at  that 
place  a  message  to  be  sent  to  plaintiff  which 
read  as  follows:  "Buy  fifteen  thousand  Dec. 
wheat  around  eighty-nine."  The  message 
which  was  delivered  to  plaintiff  read:  "Buy 
flfty  thousand  Dec.  wheat  around  eighty- 
nine."  As  written  and  directed  to  t>e  sent  by 
Townsdin,  the  message  was  an  order  to  buy 
15.000  bushels  of  wheat,  but  as  delivered  to 
Poor  it  was  an  order  to  buy  50,000  bushels. 
Tbe  change  arose  tlirough  the  negligence  of 
tbe  defendant.  As  directed  in  the  telegram 
be  received.  Poor  bought  50,000  bushels,  and 
by  telegram  notified  Townsdin  of  that  fact. 
Tbe  latter  immediately  telephoned  Poor  that 
be  bad  ordered  and  wanted  only  15,000  bush- 
els. Poor  vient  to  the  defendant's  office  and 
told  the  agent  of  the  mistake  and  asked  lilm 
what  disposition  he  should  make  of  the  ex- 
tra 35,000  bushels.  The  agent  agreed  to  take 
tbe  matter  up  with  the  company's  general 
agent,  but,  being  unable  to  get  any  directions 
from  him,  informed  plaintiff  of  that  fact  and 
told  Poor  to  close  out  the  wheat  as  best  he 
could  and  pat  in  his  claim  for  tbe  loss.  Poor 
sold  tbe  extra  wheat  and  sustained  a  loss  of 
$712.50.  mils  suit  was  then  brought  to  re- 
cover that  amount  as  the  damages  arising 
from  defendant's  wrongful  failure  to  correct- 
ly transmit  and  deliver  said  message.  Plain- 
tiff obtained  a  verdict  and  judgment  for  the 
full  amount  sued  for,  and  defendant  baa  ap- 
pealed. 

Tbe  telegram  was  written  by  Townsdin  oa 
one  of  defendant's  ordinary  telegram  blanks, 
which,  on  its  face,  directed  the  telegraph 
company  to:  "Send  the  following  message 
subject  to  the  terms  on  the  back  hereof, 
which  are  hereby  agreed  to."  On  the  back  of 
the  message  was  printed  the  following: 

"All  messagea  taken  by  this  company  are  snb- 
ject  to  the  following  terms  which  are  hereby 
agreed  to.  To  guard  against  mistakes  or  delays, 
the  gender  of  a  message  should  order  it  repeated, 
that  is,  telegraphed  back  to  the  originatiag  of- 
fice for  comparison.  For  this,  one-half  the  un- 
repeated  message  rate  is  charged,  in  addition. 
Unless  otherwise  indicated  on  its  face,  this  is 
an  unrepeated  message  and  paid  for  as  such,  in 
consideration  whereof  it  is  agreed  between  tbe 
lender  of  tbe  message  and  this  company  as  fol- 
lows: (1)  The  company  shall  not  be  liable  for 
aiistakM  or  delays  in  the  transmission  or  de- 
livery, or  for  nondelivery,  of  any  unrepeated 
mpsFsge,  beyond  the  amount  received  for  send- 
ing the  same ;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  nondelivery  of 
any  repeated  message,  beyond  fifty  times  the 
sum  received  for  sending  the  same,  unless  spe- 
cially valned.  •  •  •  (2)  In  any  event  the 
eompany  shall  not  be  liable  for  damages  for  any 
mistakes  or  delay  in  the  transmission  or  deliv- 
eiy,  or  for  the  nondelivery  of  this  message, 
whether  caused  by  the  negligence  of  its  serv- 
ants or  otherwise;  beyond  the  sum  of  fifty  dnl- 
lan,  at  which  amount  this  message  is  hereby 


valued,  unless  a  greater  valne  is  stated  in  writ- 
ing hereon  at  the  time  the  message  is  offered  to 

the  company  for  transmission,  and  an  additional 
sum  paid  or  agreed  to  be  paid  based  on  such 
value  to  one-tenth  of  one  per  cent,  thereof." 

The  message  was  an  unrepeated  message, 
and  tlie  charge  was  tbe  usual  and  regular 
price  for  sending  a  telegram  of  ttiat' length 
and  distance,  to  wit,  40  cents,  which  was 
paid  by  the  sender,  Townsdin. 

[1]  The  suit  is  not  on  the  contract  between 
the  sender  and  the  defendapt,  although  tbe 
Intter's  duty  to  tbe  sendee  arises  because 
that  contract  was  created  and  performance 
thereof  was  undertaken  by  defendant  The 
suit  is  based  upon  the  violation  of  defend- 
ant's public  duty  to  correctly  transmit  and 
deliver  the  message.  This  public  di}ty,  aris- 
ing upon  tbe  creation  of  the  contract  of 
transmission,  the  defendant  owed  the  sendee, 
even  though  the  latter  was  not  an  immediate 
party  to  the  contract.  Hence  plaintiff,  as 
sendee,  has  a  rlpht  of  action  based  upon  the 
violation  of  that  public  duty.  Western 
Union  Tel.  Co.  v.  Burris,  179  Fed.  02,  102  C. 

0.  A.  386;  State  Bank  of  Commerce  v.  West- 
em  Union  Tel.  Co.,  19  N.  M.  211,  142  Pac. 
156,  L.  R.  A.  1915A,  120 ;  Bailey  v.  Western 
Union  Tel.  Co.,  227  Pa.  522,  76  Atl.  736,  43  L. 
R.  A.  (N.  S.)  502,'  19  Ann.  Gas.  S95 ;  Western 
Union  Tel.  Co.  v.  Holder,  117  Ark.  210,  174 
S.  W.  552;  Eureka  Cotton  Mills  Co.  v.  West- 
ern Union  Tel.  Co.,  88  S.  C.  498,  70  S.  E.  1040, 
Ann.  Cas.  1912C,  1273;  Western  Union  Tel. 
Co.  V.  Jackson  Lumber  Co.,  187  Ala.  629,  65 
South.  962 ;  Western  Union  Tel.  Co.  v.  Com- 
mercial Milling  Co.,  218  V.  S.  406,  420,  31 
Sup.  Ct.  59,  54  L.  Ed.  1088.  80  L.  R.  A.  (N.  S.) 
220,  21  Ann.  Cas.  815. 

[2,  S]  The  telegram,  b^lng  from  a  point  In 
Kansas  to  a  point  in  Missouri,  was  an  Inter- 
state message,  and  its  transmission  was  an 
act  of  interstate  commerce.  Western  Union 
Tel.  Co.  V.  Texas,  105  U.  S.  460,  26  L.  Ed. 
1067;  Western  Union  Tel.  Co.  v.  Pendleton. 
122  U.  S.  347,  7  Sup.  Ot.  1126,  30  L.  Ed.  1187. 
Section  7  of  the  Act  of  Congress  of  June  18, 
1910  (36  Stats.  L.  544,  c.  309;  Fed.  Stats.  Ann. 
1912,  vol.  1,  p.  Ill  [U.  S.  Comp.  St.  1916,  S 
85631),  amending  section  1  of  the  original  In- 
terstate Commerce  Act  (24  Stats.  L.  379,  c. 
104 ;  3  Fed.  Stats.  Ann.  809),  as  amended  by 
tbe  Act  of  June  29,  1906  (34  Stats.  U  584.  c. 
3591;  Fed.  Stats.  Ann.  1909  Supp.  p.  255), 
known  as  the  "Hepburn  Act"  with  the  "Car- 
mack  Amendment"  thereto,  declares  that  tel- 
egraph companies  engaged  in  soiding  mes- 
sages from  one  state  to  another  state  "shall 
be  considered  and  held  to  be  conmion  carriers 
within  the  meaning  and  purpose  of  this  act," 

1.  e.,  within  the  meaning  and  purpose  of  the 
entire  Interstate  Commerce  Law  as  It  then 
existed.  Being  therefore  a  common  carrier 
within  tbe  meaning  of  the  Interstate  Oom- 
merce  Statutes,  and  engaged  in  interstate 
commerce  with  respect  to  the  particular  mes- 
sage in  eoBtroversy,  the  defendant  telegraph 
company  Is  subject  to  and  governed  by  tbe 
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federal  law  as  ez):nniided  and  applied  by  the 
feaeral' courts  to  the  exclusion  of  all  state 
laws  afid  decisions. 

[4,  S]  Undoubtedly,  it  is  well  established 
that  the  liability  of  conunon  carriers  of  prop- 
erty, for  any  violation  of  their  public  duty 
in  Interstate  shipments  or  carriage,  Is  govern- 
ed wholly  by  the  federal  statutes  relating 
'Oiereto  and  by  tjie  rules  of  decision  observed 
by  the  federal  courts  in  construing  such  stat- 
utes and  in  applying  the  general  principles 
of  law  to  the  questions  of  liability.  This  has 
been  decided  so  frequently  of  late  years  that 
it  is  hardly  necessary  to  cite  even  a  few  of 
the  many  cases  announcing  that  doctrine. 
Adams  Express  Ck).  v.  Croninger,  226  U.  S. 
491,  33  Sup.  Ot.  148,  67  L.  Ed.  314,  44  L.  E. 
A.  (N.  S.)  257;  Missouri,  etc.,  R.  Oo.  v.  Harri- 
man,  227  TJ.  S.  657,  33  Sup.  Ct  397,  57  U  Ed. 
690;  Boston  &  Maine  R.  Co.  v.  Hooker,  233 
U.  S.  97,  34  Sup.  Ot.  526,  58  L.  Bd.  888,  L.  R. 
A.  1915B,  450,  Ann.  Cas.  1915D,  593;  Ham- 
ilton v.  Chicago,  etc.,  R.  Co.,  177  Mo.  App. 
145,  164  S.  W.  248;  Kent  v.  Chicago,  etc., 
R.  Co.,  1S9  Mo.  App.  424,  176  S.  W.  1105. 
But  plaintiff  contends  that  Congress  has  not 
legislated  upon  the  subject  of  the  liability  of 
telegi'aph  companies  nor  upon  the  measure 
of  damages  governing  in  a  suit  in  tort,  and 
that  therefore  such  matters  are  not  controlled 
by  federal  legislation  and  rules  of  decision. 
It  is  true,  the  Oarmack  Amendment  to  the 
Hepburn  Act  dealt  with  the  liability  of  com- 
mon carriers  transporting  property.  And  it 
is  also  true  that  section  6  of  the  Goimnerce 
Act  (U.  S.  Comp.  St.  1916,  §  8569),  requiring 
common  carriers  subject  to  the  provisions  of 
said  act  to  flle  with  the  Interstate  Commerce 
Commission  sdiedules  of  its  rates,  fares,  and 
charges  for  the  transportation  of  passengers 
and  property,  is  held  not  to  apply  to  tele- 
graph companies.  25  An.  Rep.  I.  C.  01  1911, 
p.  5;  Conf.  KiU.  No.  305.  But  sections  1,  8, 
15,  and  20  of  the  Interstate  Commerce  Law 
do  apply  to  such  companies.  Section  1,  as 
stated  before,  makes  the  act  applicable  to 
telegraph  companies  engaged  in  transmitting 
messages  from  one  state  to  another,  and  re- 
quires that  ail  charges  for  services  rendered 
shall  be  Just  and  reasonable,  and  all  unjust 
and  unreasonable  charges  are  declared  to  be 
unlawful;  and  it  further  provides  that  mes- 
sages "may  be  classified  into  day,  night,  re- 
peated, unrepeated,  letter,  commercial,  press, 
government,  and  such  other  classes  as  are 
Just  and  reasonable,  and  different  rates  may 
be  diarged  for  the  different  classes  of  mes- 
i»ges."  Section  3  provides  for  uniformity  of 
charges  for  the  different  classes  of  service  by 
making  it  unlawful  to  give  prefermces  or  ad- 
vantages in  any  respect  whatsoever.  Section 
16  provides  that  upon  complaint  being  made 
to  the  Interstate  Commerce  Commission  that 
any  rate  or  classiflcation,  regulation,  or  prac- 
tice whatsoever  of  common  carriers  subject 
to  the  act,  including  telegraph  companies,  the 
commisBion  shall  have  jwwer  to  declare  what 


rate,  or  practice,  or  regulation  Is  reasonable, 
and  to  forbid  those  found  to  be  unjust,  and 
to  require  the  companies  to  adopt  the  one 
prescribed.  Section  20  also  covers  the  mat- 
ter of  making  reports  and  keeplikg  accoants. 
The  Commerce  Commission  in  Its  24tii  An. 
Rep.  p.  32,  says: 

"The  administration  of  the  twentieth  section 
of  the  Act  to  regulate  commerce,  so  far  as  tele- 
graph companies  are  concerned,  gives  rise  to 
no  very  serious  dfflculty." 

[8, 7]  It  is  therefore  apparent  that  the  In- 
terstate commerce  statutes  clearly  bring  in- 
terstate telegraph  companies  within  the  terms 
and  subject  to  all  the  provisions  of  the  In- 
terstate Commerce  Law  so  far  as  applicable 
thereto;  and  that  such  companies  are  allow- 
ed the  privilege  of  making  their  rates,  clas- 
sifications, and  charges  subject  to  the  power 
of  the  Interstate  Commerce  Commission  to 
revise  them  upon  complaint,  and  subject,  to 
the  law's  requirement  that  they  shall  be 
reasonable  and  uniform  for  the  same  service 
and  classiflcation  (White  &  Co.  v.  Western 
Union  Tel.  Ca,  33  Interst.  Com.  Com'n,  B. 
500,  which  was  duly  offered  in  evidence  and 
is  shown  in  the  abstract).  So  that  the  above- 
named  federal  laws  constitute  an  assertion 
of  the  power  of  Congress  over  the  subject 
of  interstate  telegrams  and  the  duties  of 
companies  engaged  in  transmitting  them. 
And  this  assertion  of  power  over  them  ex- 
pressly provides  for  uniformity  of  rate,  of 
classiflcation,  and  of  service;  and  necessari- 
ly of  responsibility  therefor.  In  so  doing, 
state  action  and  rules  are  excluded.  These 
principles  are  dearly  announced  In  and  de- 
dudble  from  the  cases  of  Atchison,  etc,  B. 
Co.  V.  Harold,  241  U.  S.  371,  36  Sup.  Ct  665, 
60  L.  Ed.  1050;  Southern  Railway  Co.  v. 
Prescott,  240  U.  S.  632,  36  Sup.  Ct  469,  60 
L.  Ed.  836.  See,  also.  Seaboard  Air  Line  Ry. 
Co.  V.  Horton,  233  V.  S.  492,  34  Sup.  Ct  635, 
58  L.  Ed.  1062,  L.  R.  A.  19150,  1,  Ann.  Cas. 
1915B,  475;  Cleveland,  etc.,  R  Co.  v.  Det- 
tlebach,  230  U.  S.  588,  36  Sup.  Ct  177,  60 
L.  Ed.  453 ;  Southern  Ry.  Co.  v.  Reid,  222  U. 
S.  424,  36  Sup.  Ct  140,  66  L.  Ed.  257.  Prom 
all  of  which  it  follows  that  the  rule  of  de- 
cision heretofore  in  force  in  this  state  re- 
specting the  force  and  effect  of  provisions  In 
the  contract  by  which  a  message  is  transmit- 
ted are  no  longer  controlling  with  resi>ect  to 
interstate  messages.  Tbey  are  to  be  given 
the  effect  accorded  them  by  the  federal  laws 
and  decisions.  Gardner  v.  Western  Union 
Tel.  Co.,  281  Fed.  405,  146  C.  O.  A.  899; 
Western  Union  Tel.  Co.  v.  Brown,  234  U.  S. 
542,  34  Sup.  Ct  965,  58  Ia  Ed.  1457 ;  Haskell 
Implement,  etc.,  Co.  v.  Postal  TeL,  etc.,  Co, 
114  Me.  277,  96  Aa  219;  Western  Union  Tel. 
Co.  V.  Bank  of  Spencer  (Okl.)  166  Pac.  1175; 
Western  Union  r.  BiUsoly,  116  Va.  562,  82 
S.  E.  91;  Western  Union  TeL  Co.  v.  First 
National  Bank  of  Berryvllle,  116  Va.  1009, 
83  S.  E.  424;  Durre  v.  Western  Union  Tel. 
Co.  (Wis.)  161  N.  W.  765 ;  Meadows  T.«Postal, 
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etc,  Co.  (N.  a)  M  S.  B.  100©;  Slnch  v.  Port- 
al Tel.  Cable  Co.  (Kan.)  164  Pac.  267. 

[I]  Tbe  message,  an  order  to  buy,  was 
(dianged  In  an  Important  particular,  and, 
elnee  everytbtng  surrounding  tbe  change  is 
wholly  within  the  knowledge  of  the  company 
and  It  has  not  seen  fit  to  throw  any  light 
upon  the  matter,  the  proof  is  sufficient  to 
make  out  a  prima  fade  case  of  at  least  the 
"ordinary  negligence"  spoken  of  by  the  fed- 
eral courts,  for  which  the  stipulation  on  the 
back  of  the  telegram  limiting  liability  pro- 
vides. Williams  r.  Western  Union  Telegraph 
Co.  (D.  Q)  203  Fed.  140, 144 ;  Jones  v.  West- 
em  Union  Telegraph  Co.  (C.  C.)  18  Fed.  717. 

[1,10]  Since  the  case  is  governed  wholly 
by  tbe  federal  rules  of  decision,  and  since 
they  uphold  the  validity  of  the  stipulations 
set  out  on  the  back  of  the  telegraph  blank 
limiting  liability  for  Incorrect  transmission, 
plaintiff's  recovery  must  be  limited  by  the 
provision  applicable  thereto.  That  provi- 
sion is  that  the  company  shall  not  be  liable 
for  a  mistake  in  the  transmission  of  any  un- 
repeated  message  beyond  tbe  amount  re- 
vived for  sending  the  same.  There  is  here 
no  distinction  as  to  whom  such  limitation 
shall  ai>ply,  whether  to  sender  or  sendee. 
And  while  tbe  latter  is  not  directly  a  party 
to  tbe  contract  for  transmission,  yet  his 
rights  are  drawn  from  and  are  limited  by  that 
contract  Gardner  v.  Western  Union  Tel.  Co., 
231  Fed.  405,  145  C.  C.  A.  399;  Flndlay  v. 
Western  Union  TeL  Co.  (O.  C.)  64  Fed.  459; 
Whltdilll  V.  Western  Union  Tel.  Co.  (O.  C.) 
136  Wed.  490;  Western  Union  Tel.  Co.  v. 
Bank  of  Spencer  (Okl.)  166  Pa&  1178;  Mo- 
Gehee  v.  Western  Union  Tel.  Co.,  160  Ala. 
109,  53  South.  206,  Ann.  Cas.  1912B,  612. 
Nor  is  the  question  of  tbe  reasonableness  or 
of  the  real  purpose  and  effect  of  such  a  limi- 
tation open  to  our  consideration,  since  that 
Is  a  matter  for  the  Interstate  Commerce  Com- 
mission to  pass  upon.  Gardner  v.  Western 
Union  Tel.  Co.,  281  Fed.  406,  409,  145  C.  O. 
A.  890 ;  Williams  v.  Western  Union  TeL  Co. 
(D.  G.)  208  Fed.  150;  Texas,  eta,  B.  Go.  t. 
Abilene  Cotton  Oil  Ca,  204  U.  8.  426,  23  Sup. 
Ct  SSO,  61  U  Kd.  653,  9  Ann.  Cas.  1076; 
Baltimore,  etc.,  B.  Co.  v.  U.  S.'  ex  reL  Pit- 
calm  Coal  Co.,  21S  U.  S.  481,  30  Sup.  Ct  164, 
54  !<.  Ed.  202;  Boston  ft  Maine  B.  Co.  v. 
Hooker,  288  U.  S.  97,  121,  34  Sup.  Ct  526.  58 
L.  Ed.  868,  L.  B,  A.  1915D,  460,  Ann.  Cas. 
1918D,  693 ;  Durre  v.  Western  Unlcm  TeL  Co. 
(Wis.)  161  N.  W.  766. 

[II]  However  much  one  may  be  convinced 
that  a  stipulation  limiting  liability  to  the 
cost  of  the  message  is  not  a  Ufaltatlon  of,  bat 
an  absolute  exemption  from,  liability  for  neg- 
ligence, nevertheless  the  case  must  be  de- 
termined according  to  the  rules  of  decision 
laid  down  by  the  federal  courts,  and  they 
have  bdd  that  such  provision  Is  not  an  ex- 
emption from  liability.  Primrose  v.  Western 
Union  Tel.  Co.,  164  V.  S.  1,  16,  14  Sup.  Ct 


1006,  38  L.  Bd.  883.  And  the  facts  of  tbe 
case  with'  regard  to  the  negligence  shown 
make  tbe  provision  limiting  the  damages  to 
the  cost  of  the  message  applicable  under  tbe 
federal  rule.  Haskell,  etc.,  Seed  Co.  v.  Postal 
Tel.  Co.,  114  Ife.  277,  96  .c^tl.  219;  Western 
Union  Tel.  Co.  v.  Simpson,  117  Ark.  166, 
174  S.  W.  232;  Western  Union  Tel.  C!o.  v. 
Orr  (Okl.)  168  Pae  1189;  Boyoe  v.  Western 
Union  Tel.  Co.,  116  Va.  14,  80  S.  B.  106; 
Meadows  v.  Postal  TeL  &  a  Co.  (N.  C.)  91 
S,  E.  1009.  The  contention  tbat  plaintiff 
should  be  denied  even  that  sum,  for  the  rea- 
son that  he  has  not  asked  for  that  spedflc 
amount,  is  untenable.  He  has  asked  for  the 
enforcement  of  the  liability  to  him,  and  has 
obtained  more  than  he  Is  entitled  to.  But 
this  does  not  require  a  forfeiture  of  that  to 
which  be  is  entitled. 

The  questions  involved  herein,  or  at  least 
a  number  of  them,  are  discussed  and  consid- 
ered In  an  opinion  by  EUlson,  P.  J.,  in  the 
case  of  Jacobs  v.  Western  Union  Telegraph 
Co.,  195  S.  W.  31,  promulgated  on  the  same 
date  this  one  is.  The  facts,  however,  are 
different  as  to  the  character  of  the  negligence 
shown  and  as  to  the  protection  available  had 
the  message  been  repeated. 

If  therefore  plaintiff  will,  within  10  days 
from  the  announcement  of  this  opinion,  enter 
a  remittitur  of  such  amount  as  will  leave  re- 
maining a  Judgmrait  tot  40  cents  as  of  the 
date  of  its  rendition,  then  this  case  Is  affirm- 
ed; otherwise.  It  is  reversed  and  remanded. 
All  concur. 


JACOBS  V.  WBSTBBN  UNION  TEJSEi- 
GBAPH  CO.     (No.  12307.) 

(Kansas  City  Court  of  Appeals.     MissourL 
Feb.  22,  1917.) 

1.  Tklbobafhs  and  Telkfhokes  ^s>67(l)  — 

DiBUL.r  IN  DeUVEBINO  TeLEOBAU— BAliAOES 
BSCOVBRABIX.  . 

In  an  action  ex  delicto  against  a  telegraph 
company  for  breach  of  a  public  duty  In  failing 
to  prtverly  deliver  a  telegram,  the  sendee  may 
recover  such  damages  as  flow  directly  and  in  the 
usual  coarse  of  things  from  the  breach  of  the 
duty,  though  the  damages  were  not  within  con- 
templation of  the  parties  at  time  of  contracting. 
[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  64.] 

2.  TELXOBAPHS   ARn   T^UiPBONES   «=>67(2)  — 

Delay  in  Delivebino  Tblegbam  —  Notice 
'  OP  Damages. 

A  telegram  addressed  to  an  attorney  and 
informing  him  of  the  date  when  two  suits  would 
be  heard,  and  that  there  would  be  a  conference 
of  attom^s  interested,  oonstituted  sufficient  no- 
tice to  the  telegraph  company  that  a  loss  of  a 
fee  would  be  suffered  by  the  addressee  in  case 
of  delay  in  delivery  of  the  telegram. 

[Bd.  Note.— For  other  cases,  kq  Tel^raphs 
and  Telephones,  Cent  Dig.  §  66.] 

&  COMMKBOK  «r»8(7)  —  Dblivebt  oe  Teij:- 

O&AU. 

Act  Cong.  June  18,  1910,  c.  309,  36  Stat 
544,  whereby  Ongress,  under  its  interstate 
commerce  power,  assumed  control  of  telegraph 
companies  operating  between  states,  controls  in 
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an  action  for  damages  from  delay  in  deUTeij  ot 
a  teleKram  sent  from  Cincinnati,  Ohiot  to  Kan- 
sas City,  Mo. 

4.  Telegraphs  and  Telephones  «=354(6)  — 
Delay  in  Delivebt  of  TELKaRAM— Limita- 
tion OF  Liability. 

Ad  indorsement  on  the  bade  of  an  interstate 
telegram  nurporting  to  liaiit  the  telegraph  com- 
pany's liability  for  delay  in  delivering  an  anre- 
peated  telegram  to  the  price  of  sending  was  in- 
effective to  limit  liability  for  delay  in  deliver- 
ing a  telegram,  where  the  delay  was  doe  merely 
to  carelessness  of  the  company  in  making  deliv- 
ery and  there  was  no  error  in  transmission 
which  could  have  been  cured  by  repeating  the 
transmission. 

[Kd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  U  44,  46.] 

5.  Telegraphs  and  Txlefbones  €=>54(6)  — 
Delay  in  Delivering  Telegram  —  Con- 
tract Limitation  of  Liability— Validity. 

A  stipulation  in  an  interstate  telegram  that 
the  liability  of  the  telegraph  company  was  lim- 
ited to  the  amount  received  for  sending  the 
message  was  not  a  limitation  of  liability,  but 
was  a  direct  dedaration  of  no  liability,  and 
hence  ineffective  to  limit  the  company's  liability 
for  damages  occasioned  by  its  wrong. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  Si  44,  46.] 

6.  Telegraphs  and  Tex.epbones  «=54(6)  — 
Delay  in  Delivering  Telegram— Contract 
Limitation  of  Liability. 

An  indorsement  on  the  bac^  of  an  interstate 
telegram  limiting  the  company's  liability  to  $60 
for  mistakes  or  dela^  in  transmission  or  deliv- 
ery was  effective  to  limit  the  company's  liability 
to  the  sendee. 

[Ed.  Note.— Fbr  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  if  44,  46.] 

7.  Evidence  «=a69  — Delay  in  Delivebins 
Telegram — Schedule  of  Rates— Presump- 
tion AS  TO  Filing. 

In  an  action  for  damages  from  delay  in  de- 
livering an  interstate  telegram,  it  will  be  pre- 
sumed, if  it  be  held  that  Interstate  Commerce 
Act  Feb.  4,  1887,  c.  104,  |  6,  24  Stat  380  (U.  Sv 
Comp.  St  1916,  S  8569),  requiring  common  car- 
riers to  print  and  file  schedules  of  rates  with 
the  Interstate  Commerce  C<xnmi8si<Hi,  applies  to 
telegraph  companies,  that  such  schedules  were 
duly  filed,  and  the  burden  is  on  plaintiff  to  show 
the  contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  90.] 

Appeal  from  Glrcnit  Court,  Jackson 
County. 

Action  by  Hany  It.  Jacobs  against  the 
Western  Unicm  Telegraph  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed  conditionally. 

New,  Miller,  Camack  &  u'inger  and  S.  J. 
McCulloch,  all  of  Kan.sas  City,  for  appel- 
lant ItingDlsky  &  Friedman,  of  Kansas 
City,  for  respondent, 

ELLISON,  P.  J.  Plaintirs  action  is  to 
recover  damages  for  wrongful  negligence  In 
defendant's  failure  to  deliver  a  telegram. 
He  obtained  a  Judgment  In  the  circuit  court 
for  $280. 

The  telegram  was  what  la  known  as  a 
"night  letter,"  and  was  In  the  following 
words: 

"Cincinnati.  Ohio,  July  21,  1913.  To  Harry 
Lk   Jacobs,   Attorney,    Kansas   City,   Missouri. 


Two  suits  involving  Iowa  interstate  B«)nor  shiiv- 
ments  will  be  heard  at  Ottumwa  next  Thurs- 
day. One  suit  is  against  tTnited  States  Ex- 
press Company  to  enjoin  it  from  delivering  ship- 
ments. In  the  other  snit  consignees  for  person- 
al use  are  defending  against  seisores.  Counsel 
will  have  preliminary  conference  at  Ottumwa 
Wednesday.     I  expect  to  attend.     Paid. 

"Lawrence  MazweU." 

The  telegram  was  written  on  one  of  de- 
fendant's blanks  upon  which  there  was 
printed  matter  limiting  liability.  Among 
other  limitations  was  one  that  defendant 
should  not  be  "llaUe  for  mistakes  or  de- 
lays in  the  transmission  or  delivery,  or  for 
nondelivery  for  any  unrepealed  uc>ssage,  be- 
yond the  amount  received  for  sending  the 
same;  nor  for  mistakes  or  delays  in  the 
transmission  or  delivery  or  nondelivery  of 
any  repeated  message,  beyond  50  times  the 
amount  received  for  sending  the  same,  un- 
less spedally  valued.  •  •  •  In  any 
event,  the  company  shall  not  be  liable  for 
damages  for  any"  such  mistakes  or  delays 
"whether  caused  by  the  negligence  of  its 
servants,  or  otherwise,  beyond  the  sum  of 
$o0,  at  which  amount  this  message  is  here* 
by  valued,  unless  a  greater  value  is  stated 
In  writing,"  and  an  additional  sum  paid  oa 
such  value. 

It  was  shown  that  this  telegram  was  not 
delivered  to  plaintiff  until  the  expiration  of 
11  days  from  its  date  and  10  days  after  its 
receipt  at  Kansas  City.  The  only  excuse 
offered  for  delayed  delivery  was  that  the 
dty  dlrectoiy  only  showed  a  "Harry  Ja- 
cobs," and  not  a  "Harry  L.  Jacobs,"  as  ad- 
dressed; on  the  message.  It  was  further 
shown  that  plaintiff  bad  been  employed  by 
Danclnger  Bros.,  wholesale  liquor  dealers  in 
Kansas  City,  to  attend  the  triul  of  the  two 
suits  mentioned  in  the  telegram.  Lawrence 
Maxwell,  the  sender  of  tlie  message,  was  at- 
torney for  the  wholesale  liquor  dealers'  as- 
sociation, and  plaintiff  had  arranged  with 
him  that  he  would  keep  plaintiff  posted  re- 
garding the  suits  mentioned  in  the  telegram. 
In  consequence  of  the  nondeliveiy  of  the 
telegram,  plaintiff  did  not  attend  the  trials, 
and  he  thereby  lost  his  employment  by  Danc- 
lnger Bros,  and  lost  the  fee  he  should  have 
otherwise  received  from  them. 

The  issues  to  be  considered  are  whether 
the  failure  to  deliver  the  telegram  was  the 
proximate  cause  of  plaintiff's  loss,  and 
whether  the  limitation  clause  above  referred 
to  as  appearing  on  the  ImuHi  of  the  telegram 
is  applicable  to  the  facts.  Other  things 
were  matters  of  dispute  at  the  trial,  among 
tb^n,  whether  plaintiff  bad  a  contract  with 
Danclnger  Bros.;  but  there  was  evidence 
tending  to  show  that  be  had,  and  the  verdict 
has  so  determined  it,  and  we  think  rightly 
detennlned  It  in  plaintiff's  favor. 

[1]  It  is  insisted  that  Uie  failure  to  de> 
liver  the  telegram  was  not  the  proximate 
cause  of  plaintiff's  loss,  in  that  such  loss 


4s9Fior  otbsr  cans  ■••  nma  tuple  and  KBT-MVMBSR  In  all  Key-Numbarad  OiceaU  and  Indaza* 


Digitized  by  ^OOQlC 


Moj 


JACKkBS  ▼.  WSSTERX  tJNIOK  TELBOBAPH  CX>. 


18 


could  not  reucmably  have  been  within  tlie 
contemplation  of  the  parties.  It  may  be 
true  that  the  character  of  Iobs  snstalned  by 
plaintiff  was  not  within  the  contemplation 
of  the  sender  and  the  company;  but,  where 
the  action  is  ex  delicto  (as  here)  covering  a 
breach  of  public  duty  of  which  the  sendee 
has  a  right  to  complain,  any  damage  to  blm 
is  properly  allowed  that  flows  directly  and 
in  the  usual  course  of  things  from  the  breach 
of  duty.  In  this  case,  plaintiff's  loss  of  a 
fee  was  not  remote ;  it  resulted  directly,  and 
in  the  usual  course  of  such  things,  from  de- 
fendant's wrongful  act.  Kerns  &  Lorton  v. 
Tel^raph  Co.,  170  Mo.  Am>.  642,  157  S.  W. 
106;  Fitch  v.  Telegraph  Co.,  150  Mo.  App. 
149,  130  S.  W.  44;  TiK>in  v.  Telegraph  Co., 
185  S.  W.  539;  Western  Union  TeL  Co.  v. 
Lawson,  182  Fed.  369,  105  O.  C.  A.  451.  We 
have  be«i  cited  to  Hadley  v.  Baxendale,  9 
Exch.  341  (8.  c,  23  L.  J.  Ex.  179),  as  though 
that  case  restricted  damages  to  'sucii  las 
were  within  the  contemplation  of  the  par- 
ties as  probably  to  be  the  result  of  a  breach. 
The  case  does  not  so  restrict  the  rule,  even 
in  actions  ex  contractu.  It  is  said  in  that 
case  that  the  damages  must  be  such  as 
were  within  the  contemi^atlon  of  the  par- 
ties; but  that  ia  only  half  of  what  was 
said.    The  language  was  this: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  ei- 
ther arising  naturally,  i.  e.,  according  to  the  us- 
ual course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it." 

So  that  ttie  rule,  as  a  whole,  was  formulat- 
ed upon  the  idea  that,  though  certain  dam- 
ages might  be  of  such  Character  that  they 
could  not  be  reasonably  supposed  to  have 
been  contemplated  at  the  making  of  the  con- 
tract, yet  if  they  were  such  as  could  natural- 
ly and  reasonably  be  considered,  according 
to  the  usnnl  course  of  things,  to  result  'from 
a  breach,  the  party  at  fault  would  be  liable 
for  them. 

But  the  case  before  us  is  not  between  the 
Immediate  parties  to  the  contract  It  is 
ex  delicto,  based  upon  a  breach  of  duty  where 
the  Iwsls  of  recovery.  In  common  with  ac- 
tions ez  contractu,  is  the  damage  naturally 
and  in  the  usual  course  of  things  flowing 
fr<Hn  Buch  violated  duty. 

[2]  It  is  suggested  that  the  defendant  had 
no  notice  that  a  loss  of  a  fee  would  be  suf- 
fered by  plaintiff  in  case  of  delay  in  delivery. 
But  In  our  opinion  the  face  of  the  telegram 
Itself  discloses  that  such  would  be  the  natu- 
ral result.  The  telegram  was  information  to 
defendant  that  plaintifl  was  an  attorney,  and 
that  lie  was  being  informed  of  the  date  when 
two  suits  would  be  heard,  and  that  there 
would  be  a  confer^ice  of  attorneys  interest- 
ed. It  must  have  been  known  to  defendant 
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that  attorneys  receive  oompenBatlon  for  serv- 
ices rendered,  and  that  they  wiU  not  receive 
compensation  if  they  fall  to  render  the 
service.  Western  Union  Tel.  Co.  v.  Short,  63 
Ark.  434.  444,  14  S.  W.  649,  9  L.  H.  A.  744. 
The  subject  of  information  disclosed  by  face 
of  telegram  is  discussed  in  Kerns  &  Lorton 
V.  Telegraph  Co.,  174  Mo.  App.  435,  440,  160 
S.  W.  556.  The  case  Is  wholly  unlike  Melson 
V.  W.  U.  Tel.  Cow,  72  Mo.  App.  Ill,  where  the 
message  was  simply,  "If  possible  come  to 
ShelUna  In  the  morning,"  and  it  was  held 
that  this  conveyed  no  information,  or  sug- 
gestion, to  the  telegraph  company  that  It  was 
contemplated  by  the  sender  to  sell  a  horse  up- 
on which  the  sendee  had  a  lien. 

[3]  This  brings  us  to  that  branch  of  the 
case  relating  to  the  limitation  of  defendant's 
liability  to  which  we  have  already  referred. 
The  telegram  being  sent  from  Cincinnati, 
Ohio,  to  Kansas  City,  Mo.,  was  a  transaction 
in  interstate  commerce,  and  must  be  governed 
by  the  federal  law  as  interpreted  by  the 
federal  decisions.  Congress,  under  its  in- 
terstate commerce  power,  has  asstmied  control 
of  telegraph  companies  operating  hetwe«i  the 
states.  86  Stat,  at  L.  544,  a  309;  Fed.  Stat. 
Anno.  1912  Supp.  vol.  1,  p.  111.  Federal 
laws  and  federal  decisions  have  thereby  be- 
come the  sole  controlling  influence  in  the 
determination  of  all  litigation  in  respect 
thereto.  They  have  superseded  all  state 
regulation  and  rule  of  decision  wherever  In 
conflict  Western  Union  Tel.  Co.  v.  Milling 
Co.,  218  U.  S.  406,  31  Sup.  Ct  59,  54  L,  Ed. 
1088,  36  U  B.  A.  (JSf.  S.)  220,  21  Ann.  Cas. 
815;  Western  Union  Tel.  Co.  v.  Pendleton, 
122  U.  S.  347,  7  Su^.  Ct  1126,  30  L.  Ed.  1187. 
"A  telegrai)h  company  occupies  the  same  rela- 
tion to  commerce  as  a  carrier  of  messages 
that  a  railroad  company  does  as  a  carrier 
of  goods."  Telegraph  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  Ed.  1067.  And  therefore  the 
many  announcements  of  the  exclusive  control 
of  the  decisions  of  the  United  States  Supreme 
Court  relating  to  interstate  shipments,  aad 
interstate  liability  acts  to  servants  engaged 
in  interstate  commerce,  are  applicable.  West- 
ei"u  Union  Tel.  Co.  v.  Bank  (Okl.)  156  Pac. 
1175;  Western  Union  Tel.  Co.  v.  Bilisoly,  116 
Va.  502,  82  S.  E.  91;  HaskeU  Imp.  &  Seed 
Co.  V.  Postal  Tel.  Co.,  114  Me.  277,  96  Atl.  219. 

[4]  The  federal  courts  have  ruled  that 
stipulations  set  out  on  the  back  of  telegraph 
blanks  concerning  repeated  messages  and 
lessening  the  amount  of  liability  for  de- 
lays, misdelivery,  and  incorrect  transmission, 
are  valid.  Primrose  v.  Western  Union  Tel. 
Co.,  154  U.  S.  1,  14  Sup.  Ot  1098,  38  L.  Ed. 
883.  But  we  think  there  is  no  ground  in 
this  case  upon  which  to  apply  the  limitation 
to  the  price  of  the  message  on  account  of  it 
not  having  been  repeated,  for  the  reason  that 
the  mischief  committed  here  was  not  in  the 
transmission.  It  was  correctly  sent,  and 
therefore  to  r^ieat  It  would  not  have  had  any 
tendency  to  lessen  the  10  days'  delay  In  de- 
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llveiy.  The  message  was  in  evpry  way 
rlgbt;  the  wrong  was  In  carele88nes»  In  seek- 
ing plalntur  and  failing  to  deliver  to  him. 
There  was  nothing  in  the  message  that  caus- 
ed the  delay,  or  that  a  repeating  of  trans- 
mission wotild  have  cured.  To  repeat  a 
message  will  correct  any  error  in  transmis- 
sion, but  how  it  could  have  any  influence 
or  application  to  ftdlure  to  deliver  to  the 
sendee  is  diUcnlt  to  understand.  In  put- 
ting a  message  on  and  taking  it  off  the 
wire  twice,  the  chances  of  mistake  are 
greatly  lessened;  but  we  do  not  see  where, 
or  how,  it  could  affect  the  mere  matter  of  de- 
livery to  the  sendee.  That  part  of  the  com- 
pany's limitation  of  liability  for  an  undeliver- 
ed, unrepeated  message  can  only  apply  to 
something  where  repeating  would  reasonably 
tend  to  its  benefit  in  the  matter  of  delivery. 
Thus,  if  error  was  made  in  the  name  or  ad- 
dress of  the  sendee,  it  would  directly  affect 
the  delivery;  but,  if  the  entire  telegram  is 
right  In  the  first  instance,  this  reason  does 
not  exist  We  therefore  reject  the  insistence 
that  defendant's  liability  was  limited  by  the 
Indorsement  on  the  message  blank  to  the 
price  of  sending  an  unrepeated  message 
Western  Union  Tel.  Ck>.  v.  Henderson,  89  Ala. 
510,  520,  7  South.  419,  18  Am.  St.  Rep.  148 ; 
Railway  v.  Wilson,  69  Tex.  739,  7  S.  W.  653 ; 
Western  Union  Tel.  Co.  v.  Graham,  1  Colo. 
230,  236,  0  Am.  Rep.  136 ;  Thompson  v.  Tel. 
Co.,  107  N.  C.  449,  467,  12  S.  B.  427. 

[6]  Furthermore,  while  it  Is  unnecessary 
to  decide  the  point,  and  we  do  not  do  so,  yet 
it  may  be  suggested  that  a  contract  limit- 
ing a  telegraph  company's  liability  merely  to 
the  charge  it  has  collected  for  transmitting  a 
message  is  not,  properly  speaking,  a  contract 
at  all.  Such  companies  are  public  institu- 
tions compellable,  for  a  reasonable  charge, 
to  transmit  all  messages  properly  offered. 
They  accept  a  message  agreeing  with  the 
sender  to  transmit  and  deliver  It,  and  neg- 
HgenUy  fail  to  do  so.  Now,  a  stipulation  by 
such  company  that  its  liability  is  limited 
merely  to  the  amount  received  for  sending 
the  message  is  not  a  limitation  of  liability, 
but  Is  a  declaration  that  there  is  no  liabil- 
ity; since  the  sum  paid  would  be  due  the 
sender  by  reason  of  the  unperformed  service, 
without  sudi  stipulation.  The  so-called 
agreement  is  nothing  more  than  a  claim  of 
one-sided  right  to  wrongfully  fail  to  per- 
form the  contract  without  being  responsible 
for  any  damage  occasioned  by  the  wrong.  It 
may  be  such  stipulation  would  be  good  where 
the  failure  of  the  company  is  unavoidable, 
but  to  assert  an  unqualified  release  from  all 
liability  save  to  refund  the  charge  collected 
for  the  unperformed  service  is,  in  effect,  to 
claim  nonliability  for  negligence. 

In  stating  reasons  for  upholding  su(Ai 
stipulations,  they  have  been  likened  to  agree- 
ments between  shipper  and  common  carrier 
whereby  In  consideration  of  a  rate  of  carriage 
based  on  a  certain  value,  in  case  at  negUgoit 


nonperformance  resulting  In  loss  of  the  prop- 
erty, the  liability  is  limited  to  that  value, 
such  as  in  Hart  v.  Pennsylvania  Ry.  Co.,  112 
U.  S.  331,  6  Sup.  Ct.  151,  28  L.  Ed.  717,  and 
Harvey  v.  Railroad,  74  Mo.  638.  In  such  in- 
stance there  is  a  sum  agreed  upon  as  the 
value  of  the  shipment,  and  It  must  be  paid 
to  the  shipper  as  his  damage;  but  what 
would  be  thought  of  a  provision  that  he 
could  only  get  back  the  freight  he  had  paid 
for   the  unperformed   contract? 

Conceding  that  Congress  has  legislated  on 
the  question  of  liablUty  of  telegraph  com- 
panies, and  thereby  the  rulings  of  the  federal 
courts  have  become  controlling  on  state 
courts,  it  would  not  aid  defendant ;  for  we  do 
not  find  that  the  cases  dted  are  applicable. 
Primrose  v.  Western  Union  Tel.  Co.,  154  U.  S. 
1,  14  Sup.  Ct  1096,  88  L.  Ed.  883;  Western 
Union  Tel.  Co.  v.  Hall,  124  U.  S.  444,  8 
Sup.  Ct  577,  81  U  Ed.  479 ;  Gardner  v.  West- 
em  Union  Tel.  Co.,  231  Fed.  406,  145  C.  C.  A. 
399;  Western  UnWn  Tel.  Co.  v.  Coggln,  68 
Fed.  137,  15  O.  C.  A.  231.  The  first  of  these 
involved  an  error  In  transmission  of  an  un- 
repeated message  in  cipher,  on  account  of 
which  the  plaintiff  charged  that  he  was  dam- 
aged In  a  large  sum ;  and  the  court  held  that 
the  limitation  of  liablUty  to  cost  of  message 
was  valid  and  applicable.  The  second  case 
does  not  touch  the  question  at  all.  It  In-  i 
volved  a  rule  of  damages,  and,  as  the  plaintiff 
failed  to  show  that  he  had  suffered  any  legal 
damage,  he  was  permitted  to  recover  only 
nominal  damages.  The  third  case  Is  likewise 
without  application.  It  Sa  there  merely 
decided  that  a  provision  for  a  60-day  limit 
for  presentation  of  claims  was  valid.  Nor  is 
It  seen  where  the  fourth  case  bears,  even 
remotely,  on  the  question  before  us.  The 
case  was  for  error  in  transmission  of  an  un- 
repeated message,  apparently  partly  in 
cipher,  and  involved  merely  a  question  wheth- 
er any  damage  was  shown  by  reason  of  an 
error  when  there  was  nothing  In  the  face  of 
the  message  or  in  the  evidence  to  show  that 
damage  would  probably  or  reasonably  result 
from  Its  nondelivery  as  written,  or  that  the 
sendee  would  have  understood  It  If  it  bad 
been  delivered  as  written.  In  this  connec- 
tion, we  think  it  worthy  of  remark  that  if 
the  rule  limiting  liability  to  the  price  paid 
for  the  message  Is  to  be  enforced,  why  do  not 
the  courts  place  it  squarely  on  that  ground 
and  stop  at  that.  Instead  of  ignoring  sudi 
provision  and  seeking  other  reasons  for  find- 
ing no  damage,  as  in  Western  Union  TeL  Co. 
V.  Hall  and  Western  Union  TeL  Co.  v.  Ooggin, 
supra. 

The  cases  dted  from  state  courts  are  in- 
stances where  the  error  related  to  transcrib- 
ing at  tiie  sending  office,  or  transmissimi  over 
the  lines,  or  transcribing  at  the  receiving  of- 
fice, instances  of  error  in  which  It  is  readily 
seen  that  repeating  would  correct,  though  we 
do  find  at  least  one  case  where  the  limitation 
has  beem  .applied  to  mere  unexplained  or  un- 
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Deoessarj  delay.  Clement  v.  Western  Untoi 
rdegiaplt  Company,  137  Masa  463. 

(•]  Bot  the  provision,  aa  above  aet  out, 
Umitlng  the  UabUlty  to  $60  for  mistakes  or 
delay  In  transmission,  or  delivery  finds 
application  to  the  case  and  must  control  onr 
disposition  of  it;  for  that  was  the  value 
Indorsed  on  the  back  of  the  message  and  be- 
came a  part  of  the  contract  Donoho  v.  Rail- 
road, 183  Mo.  App.  610,  187  8.  W.  141;  Wright 
V.  Railroad,  181  Mo.  App.  137,  167  S.  W. 
1137;  Adams  Express  Co.  v.  Cronlnger,  226 
O.  a  481,  33  Sup.  Ct  148,  67  I*  Ed.  314,  44 
a  R.  A.  (N.  S.)  257;  Hart  v.  Railroad,  112 
C.  S.  331,  5  Sup.  Ot  161,  28  I*  Ed.  717;  Bos- 
ton &  M.  Railroad  v.  Hooker,  233  D.  S.  97, 
34  Sup.  Ct.  526,  68  li.  Ed.  868,  I/.  R.  A.  1915B, 
450,  Ann.  Ca&  1916D,  6^. 

And  the  fact  that  this  action  Is  brought 
by  the  8«idee  of  the  message  does  not  pre- 
vent the  defendant  company  from  claiming 
the  benefit  ot  the  limitation  of  recovery.  It 
is  true  the  action  Is  not  between  the  Im- 
mediate parties  to  the  contract  But  the  con- 
tract created  a  duty  of  prompt  delivery  by 
the  company,  for  a  violation  of  which  the 
sendee  may  maintain  an  action  sounding  in 
tort  He  gets  his  action  through  the  instru- 
mentality of  the  contract  and  out  of  which 
his  right  must  arise.  He  must  therefore 
accept  the  provisions  of  the  contract  which 
limit  the  undertaking  of  the  company. 
Gardner  v.  Western  Union  Tel.  Co.,  231  Fed. 
405,  145  C.  O.  A.  399 ;  Findlay  v.  Western 
Union  Tel.  Co.  (C.  C.)  64  Fed.  469 ;  White- 
hill  V.  Western  Union  Tel.  Co.  (C.  C.)  136  Fed. 
499;  Western  Union  Tel.  Co.  v.  Bank  (Okl.) 
156  Pac.  1178;  McGehee  v.  Western  Union 
Tel.  Co.,  160  Ala.  109,  63  South.  206,  Ann. 
Cas.  1912B,  512;  Frazier  v.  Western  Union 
TeL  Co.,  46  Or.  414,  78  Paa  380,  67  L.  R.  A. 
319,  2  Ann.  Cas.  396 ;  Stone  &  Co.  v.  Postal 
Tel.  Co.,  31  R.  I.  174,  76  Atl.  762,  29  L.  R. 
A.  (N.  S.)  795. 

Plaintiff,  to  save  himself  from  the  applica- 
tion of  the  law  which  defendant  has  Invoked 
against  the  Judgment,  claims  that,  .when  Con- 
gress placed  telegraph  companies  within  the 
provisions  of  the  Interstate  Commerce  Act  as 
common  carriers,  they  became  subject  to  the 
same  regulations  and  restrictions  applicable 
to  other  common  carriers,  and  that  as  the 
latter  carriers  are  required  to  file  with  the 
Interstate  Commerce  Commission  and  print 
and  keep  open  for  inspection  schedules,  show- 
ing rates  and  charges  for  transportation,  so 
telegraph  companies  should  do  likewise. 

[7]  It  seems  that  the  Interstate  Commerce 
Commission  (26  Annual  Report,  p.  6)  has  de- 
cided that  section  6  of  the  Interstate  Com- 
merce Act,  requiring  other  common  carriers 
to  print  and  file  with  that  commission  its 
rates,  charges,  etc.,  does  not  apply  to  tele- 
graph companies.  But  it  appears  that  the 
federal  Court  of  Appeals  has  decided  dif- 
ferently.    Gardner  •  v.   Western  Union  Tel. 


Co.,  281  S^ed.  406,  408, 146  a  a  A.  399.  Un- 
der the  latter  decision,  plaintiff  insists  that; 
as  defoidant  did  not  show  compliance  with 
these  requirements,  it  did  hot  bring  itself 
within  the  protection  of  the  law  we  have  re- 
ferred to  in  its  behalt  We  need  not  stop  to 
discuss  the  conflict  between  the  Commerce 
Commission  ruling  and  the  federal  decision; 
for,  conceding  that  the  schedules,  rates,  and 
charges  should  have  been  filed,  it  will  be 
presumed  they  were,  and  the  onus  is  on  plain- 
tift  to  show  they  .were  not 

It  is  true  that  it  has  been  held  in  some  of 
the  states  to  be  necessary  for  the  carrier  to 
make  this  showing.  But  late  cases  in  the 
Supreme  Court  of  the  United  States  show 
that  not  to  be  the  view  of  the  federal  courts ; 
and  it  is  held,  directly,  that  the  presumption 
is  to  he  indulged,  in  the  absence  of  a  showing 
to  the  contrary,  that  the  carrier  has  complied 
with  the  law  in  filing  with  the  Interstate 
Commerce  Commission  Its  schedules,  rates, 
charges,  ezempti<ms,  eta,  as  required  by  the 
law.  CInn.  &  Tex.  Pac.  Ry.  Co.  v.  Rankin, 
241  U.  S.  819,  326,  36  Sup.  Ct  566,  60  U  Ed. 
1022,  I*  R.  A  1917A,  265;  N.  X.  C.  &  H.  R. 
Ry.  Co.  v.  Beaham,  242  U.  S.  148,  37  Sup.  Ct. 
43,  61  L.  Ed.  210. 

Many  of  the  points  involved  in  this  case 
are  also  discussed  in  an  opinion  by  Judge 
Trimble  in  Poor  v.  Western  Union  TeL  Co., 
193  S.  W.  28,  promulgated  at  the  same  sit- 
ting at  which  this  is  announced.  The  result 
of  the  foregoing  considerations  is  that  plain- 
tlfi;  is  limited  to  $50  as  the  agreed  value  of 
his  message.  The  Judgment  will  therefore  be 
afilrmed  if  he  .will  remit  down  to  that  sum 
within  10  days ;  otherwise,  it  will  be  reversed 
and  cause  remanded.  Costs  of  appeal  against 
the  plaintiff.    All  concur. 


FARMERS'  SAV.  BANK  v.  AMERICAN 
TRUST  CO.    (No.  1962.) 

(Springfield  Court  of  Appeals.    Missouri,    June 
16,  1917.) 

1.  Pabtnekship  <3=»227— Transfer  or  Pabt- 
NBBSHTP  Pbopebtt— Effect. 

Where  two  persons  engaged  Jointly  in  buy- 
ing and  shipping  live  stock  became  individually 
indebted,  one  to  plaintiff  bank  and  the  other 
to  defendant  bank,  in  consequence  of  kiting 
cheeks  to  secure  funds  to  carry  on  thdr  busi- 
ness, and  where  one  mortgaged  their  cattle  to 
his  bank  to  secure  his  indebtedness  to  it,  and 
the  other  delivered  possession  of  the  cattle  to 
his  bank  to  secure  his  indebtedness,  this  operat- 
ed to  sever  the  partnership  relation,  if  any 
existed,  and  transferred  to  each  bank  the  re- 
spective interest  of  the  owners,  and  made  the 
banks  each  the  owner  of  an  undivided  one-half 
interest  in  the  cattle. 

[Ed.  Note.— For  other  cases,  see  Partnerhsip, 
Cent  Dig.  §{  143,  47»-476.] 

2.  Pabtnebship  ®=?227— Rights  or  Pabtnebs 
— Tbansfeb  or  Pabtnebship  Pbopkbty. 

Where  no  firm  debts  or  equities  of  the  part- 
ners are  involved,  each  ptLrtaex  may  convey  or 
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aasign  his  interest  in  tbe  partaerahip  prbpert? 
to  a  third  person. 

[Ed.  Kote.— For  other  cases,  see  Partnership, 
Cent  Dig.  if  143,  473-476.] 

3.  Chattei.  Mobtoaqks  «=s>172(1)— Reoovebt 
01"  Propebtt  —  Replevin  —  Alleoationb 

or  OWNEBSHTP. 

After  default  in  a  chattel  mortgage,  the 
mortgagee  may  maintain  replevin  under  allega- 
tions 01  ownership. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  |$  306,  810.] 

4.  Replevin  €=3S(2)  —  Right  of  Acnow  — 
Joint  Ovitneb. 

Where  each  of  two  banks  owned  a  one-half 
interest  in  cattle,  one  could  not  maintain  re- 
plevin against  the  other  for  the  cattle,  it  being 
essential  to  the  right  to  replevin  that  plaintiff 
have  tho  right  to  the  exclusive  possession,  and 
such  action  not  lying  against  one  having  a  joint 
ownership  or  interest. 

[Ed. .  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  g§  46,  47,  55-57.] 

Appeal  from  Circuit  Court,  Ghristi&n  Coun- 
ty; John  T.  Moore,  Judge. 

Action  by  tbe  Fanners'  Savings  Bank,  a 
corporation,  against  the  American  Trust  Com- 
pany, a  corporation.  From  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

NiKik  M.  Bradley,  of  Warrensburg,  for  ap- 
pellant. G.  Purd  Hays,  of  Oeark,  and  Green 
ft  Green,  of  West  Plains,  for  respondent 

STtJRGIS,  J.  This  Is  a  suit  In  replevin 
for  a  lot  of  cattle  of  the  agreed  value  of 
$2,738.30.  The  plaintiff  claims  under  a  chat- 
tel mortgage  dated  August  10,  1915,  executed 
by  C.  Workman  and  Earl  Workman  to  secure 
their  note  of  same  date  for  $7,500  to  plaintiff. 
The  defendant  claims  under  L.  B.  Barton, 
having  been  put  In  possession  of  the  cattle 
by  Wm  In  part  payment  of  a  debt  owed  by 
Mm  to  defendant.  The  ownership  of  these 
cattle  as  between  Burton  and  C.  Workman 
and  their  respective  rights  and  Interests 
therein  give  rise  to  this  litigation  In  which 
plaintiff  recovered  Judgment.  Earl  Workman 
is  a  son  of  C.  Workman,  and  was  a  mere 
figurehead  In  the  transactions  to  be  consid- 
ered. 

C.  Workman  lived  at  West  Plains  and  was 
a  customer  of  the  plaintiff  bank.  L.  B.  Bur- 
ton lived  at  Warrensburg  and  was  a  cus- 
tomer of  defendant  bank.  Beginning  in  No- 
vember, 1914,  C.  Workman  and  L.  B.  Burton 
entered  into  a  rather  loose  and  indefinite 
arrangement  in  jointly  buying  and  shipping 
Uve  stock  with  West  Plains  as  their  principal 
place  of  business.  Their  business  was  large- 
ly done  on  credit.  Workman  having  good 
credit  with  plaintiff  bank,  and  Burton  the 
same  with  defendant  bank.  Whatever  capi- 
tal either  had  was  lost  prior  to  the  time 
plaintiff  took  the  chattel  mortgage  in  ques- 
tion. In  tbe  meantime  these  parties  had 
bought  and  shipped  a  large  amount  of  stock, 
paying  therefor  generally  by  checks  on  the 
plaintiff  bank.  Tbe  plaintiff  bank  also  got 
the  proceeds,  generally  at  least,  of  the  stock 


when  sold.'  The  checks  given  for  stock  par* 
chased  were  generally  issued  by  C.  Workman 
on  plaintiff  bank,  who,  for  some  reason,  did 
business  in  his  son's  name  and  signed  the 
diecks  "Earl  Workman,"  in  whose  name  also 
the  bank  account  with  plaintiff  was  carried. 

In  order  to  maintain  their  credit  these 
parties,  Burton  and  C.  Workman,  inaugurat- 
ed a  system  of  "kiting"  checks.  Burton 
would  give  Woritman  (diecks  on  his,  the 
defendant,  bank.  Workman  would  deposit 
such  checks  ta  the  plaintiff  bank,  take  credit 
therefor,  and  use  the  money  in  their  stock 
business.  Such  checks,  being  transmitted 
through  St.  Louis  or  Kansas  City,  would 
not  reach  defendant  bank  at  Warrensburg 
for  four  or  five  days.  Workman  would  also 
give  Burton  a  check  or  checks  which  would 
be  sent  by  direct  mall  to  defendant  bank 
so  that  same  would  be  deposited  in  defendant 
bank  in  time  to  meet  the  checks  given  by 
Burton ;  In  other  words,  while  neither  party 
had  any  considerable  funds  in  their  respec- 
tive banks.  Burton  paid  his  checks  drawn 
on  defendant  bank  by  checks  received  from 
Workman  drawn  on  plaintiff  bank,  and  vice 
Versa,  so  that  the  Checks  of  Burton  on  de- 
fendant bank  and  of  Workman  on  plaintiff 
bank  paid  each  other  in  succession,  and  fol- 
lowed each  other  round  and  round. 

It  appears  that  tbe  two  banks,  plaintiff 
and  defendant,  discovered  this  method  of 
doing  business  about  the  same  date,  Aogost 
9th,  and  each  stopped  the  flow  of  che<jks 
by  refusing  to  pay  checks  drawn  on  itself. 
Each,  however,  had  given  credit  for  diecks 
drawn  on  the  other  then  In  transit,  and  so 
each  bank  found  Itself  short  a  considerable 
amount  Tbe  plaintiff,  to  secure  its  short- 
age, took  tbe  note  and  chattel  mortgage  in 
question  from  Workman  on  August  lOtb. 
This  mortgage  was  recorded  August  lltta. 
The  mortgaged  cattle  in  question  were  In 
pastures  near  West  Plains,  and  on  August 
12th  defendant's  agent  went  there,  and  Bar- 
ton turned  the  same  cattle  over  to  defendant 
in  part  payment  of  its  shortage.  Tbe  defend- 
ant having  obtained  possession  of  the  cattle 
from  Burton,  the  plaintiff  brought  this  salt 
in  replevin,  basing  its  right  to  possession  of 
the  cattle  under  the  chattel  mortgage  above 
mentioned.  It  is  thus  apparent  that  when 
the  crash  came,  or  "the  kite  came  down," 
as  one  witness  expressed  It,  each  party.  Work- 
man and  Barton,  tried  to  favor  his  own  bank 
In  turning  to  it  the  cattle  then  on  hand. 

The  crucial  point  in  the  case  is  to  deter- 
mine the  relation  of  Burton  and  Workman  to 
each  other  and  their  respective  Interests  la 
these  cattle.  The  evidence,  we  think,  strong- 
ly tends  to  show  that  these  parties  were 
partners  and  the  cattle  partnership  property. 
Both  parties  not  only  say  that  they  were 
partners  In  their  dealings  and  as  to  these 
particular  cattle,  but  testified  as  to  tbe  es- 
sential facts  making  them  partners,  to  wit: 
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That  tbey  shared  the  profits  and  loases, 
ovrned  the  cattle  Jointly,  and  each  had  au- 
thority to  dispose  of  sameu  It  appears  that 
these  particular  cattle  were  bought  in  Ar- 
kansas through  an  agent  with  checks  drawn 
by  Workman  on  the  plaintiff  bank.  But 
Burton  in  turn  had  given  diecks  on  liis  (de- 
fendant) bank  and  these  were  deposited  by 
Workman  in  plaintiff  bank.  Which  of  the 
banks  did  in  fact  furnish  the  money  to  pay 
for  these  particular  cattle  is  impossible  to 
tell,  even  by  the  parties  themselves.  Wheth- 
er these  parties,  Burton  and  Workman,  were 
technical  partners  and  the  cattle  partnership 
property  we  think  not  essential  to  a  decision 
for  the  reason  that  no  partnership  debts  are 
Involved,  as  we  shall  see,  and  the  important 
thing  Is  tliat  each  of  the  parties  was  the  own- 
er of  an  undivided  one-half  Interest  in  the 
cattle. 

The  chattel  mortgage  under  wliich  plain- 
tiff claims  puriwrta  to  be  that  of  C.  Work- 
man only,  and  was  not  given  in  behalf  of  his 
partner,  Burt<xi,  If  such  be  was.    The  note 
secured  by  it  is  the  individual  obligation  of 
Workman,  and  plalntifT  makes  no  claim  that 
the   mortgage   secured   a   partnership   debt 
Burton,  the  other  partner  or  owner,  did  not 
give  his  consent  to  the  making  of  this  mort- 
gage or  ratify  it  in  any  way,  but,  on  the 
contrary,  promptly  repudiated  it  by  turning 
over   the  prc^>erty   to    defendant   in    part 
payment  of  the  debt  for  the  payment  of 
wtdch  both  parties  were  bound,   since  the 
checks  on  plaintiff   bank    which   defendant 
bad  cashed  were  drawn  by  Workman  and 
indorsed  by  Burton.    The  same  is  doubtless 
true  of  the  checks  cashed  by  plaintiff  bank. 
The  debt  to  defendant  bank  is  no  more  a 
partnership  debt  than  the  debt  to  plaintiff 
bank.    The  indebtedness  of  each  bank  arose 
in  nauch  the  same  way;   that  is,  each  bank 
gave    its    individual    customer    credit    for 
checks  drawn  in  favor  of  such  customer  on 
the  other  bank  by  the  other  party,  and  each 
bank  in  turn  refused  to  pay  the  checks  so 
drawn  on  it,  and  each  lost  thereby  substan- 
tially the  same  amount    Burton  and  Work- 
man used  the  money  so  obtained  from  each 
bank  In  their  Joint  enterprise,  and  if  the  debt 
due   one   bank   is  a   partnership   debt  it   is 
hard  to  see  why  the  other  is  not    Neither 
bank  was  in  any  way  giving  credit  to  any 
partnership  firm  nor  did  either  carry  a  part- 
nership account    Each  bank  gave  credit  sole- 
ly  to  the  individual   depositing  the  checks 
of  the  other  party  on  the  other  bank,  and 
when  the  checks  were  returned  unpaid  each 
Charged  tlie  same  back  to  the  individual. 
The  fact  that  each  bank  might  have  held 
the  maker  of  the  checks  as  well  as  the  de- 
positor did  not  make  it  a  partnership  debt 
The  fact  that  Workman,  in  trying  to  secure 
plaintiff  bank,  gave  his  individual  note,  in- 
dicates an  individual  indebtedness,  and  the 
fact  that  Burton  tried  to  pay  his  debt  to  his 


bank  without  giving  any  note  is  of  no  spe- 
cial significance. 

[1]  Workman's  mortgage  of  this  property 
to  his  bank  and  Burton's  attempt  to  apply 
same  on  the  Indebtedness  to  his  bank  had  the 
effect,  we  think,  of  severing  the  partnership 
relation,  if  any,  and  transferred  to  each 
bank  the  respective  Interest  of  the  Joint  own- 
ers, and  the  two  banks  became  each  the  own- 
er of  an  undivided  one-half  interest  in  these 
cattle. 

[2]  Where  no  Arm  debts  or  the  equities  of 
the  partners  are  involved,  each  partner  may 
convey  or  assign  his  interest  in  the  part- 
nership property  to  a  third  party.  30  Cyc. 
605;  Keith  v.  Ham,  SO  Ala.  B90,  7  South.  234; 
Bwart  V.  Mercantile  Co.,  130  Mo.  112,  117, 
31  S.  W.  1041;  First  National  Bank  v.  Brcn- 
neisen,  97  Mo.  145,  10  S.  W.  884.  The  plaln- 
tifTs  instruction  to  the  effect  that  Workman's 
mortgage  to  it  conveyed  the  entire  property 
was  erroneous. 

We  may  grant  plaintlfTs  contention  that 
the  property  In  question  was  sufficiently  de- 
scribed in  the  mortgage,  especially  when 
the  mortgaged  property  was  segregated  by 
the  parties,  if  not  put  In  plaintiff's  i>osses- 
sion  after  the  giving  of  same. 

[J]  We  also  agree  that  after  default  in 
such  mortgage  the  plaintiff  could  maintain 
replevin  under  allegations  of  ownership. 
Jackson  V.  Cunningham,  28  Mo.  Am».  354; 
Robinson  v.  Campbell,  8  Mo.  365. 

[4]  The  difficulty,  however,  is  that  the 
mortgage  in  question  conveyed  only  the  mort- 
gagor's Interest  in  such  property.  Having 
held  that  each  bank  acquired  an  Interest  in 
these  cattle,  a  suit  in  replevin  cannot  be 
maintained  by  either  against  the  other.  To 
maintain  r^levln  the  plaintiff  must  have  the 
right  to  the  exclusive  possession,  and  such 
action  will  not  lie  against  one  having  a  Joint 
interest  or  ownership.  Pulllam  v.  Burlln- 
game,  81  Mo.  Ill,  61  Am.  Rep.  229;  Steck- 
man  v.  Gait  State  Bank,  126  Mo.  App.  664, 
103  S.  W.  674;  Bryant  v.  Dyer,  96  Mo.  App. 
457,  70  S.  W.  516. 

The  Judgment  in  this  case  must  therefore 
be  reversed;    and  it  is  so  ordered. 

COX,  P.  J.,  and  FARRINGTON,  J.,  concur. 


STOUGH   V.    STEKLVir.LB  ELECTRIC 
LIGHT  &  POWER  CO.    (No.  1919.) 

(Springfield  Court  of  Appeals.    MiBsouri. 
June  16,  1917.) 

Courts  €=>231(.^7)— Appeli,ate  Coubts— Ju- 
BisDiCTioN — Existence  of  Easement. 
Appellate  jurisdiction  in  an  injunction  suit, 
where  the  question  for  determination  is  the  ex- 
istence of  an  easement  to  flow  water  over  land, 
is  in  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  657.] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; I*  B.  Woodside,  Judge. 


«s»For  etbar  euM  IM  nma  topic  and  KBT-NUMBBR  In  Ml  K«jr-Numbered  Disects  ana  IndezM 


Digitized  by  ^OOQlC 


58 


IW  SOUTHWESTERN  REPOBTKB 


(jU6. 


S?ult  by  Charles  B.  Stough  against  the 
Steelvllle  Electric  Light  &  Power  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Transferred  to  Supreme  Court. 

.  Frank  H.  Farrls,  of  RoUa,  and  A.  H.  Har- 
rison, of  Steelvllle,  for  appellant  Harry 
Clymer  and  E.  B.  Roberts,  both  of  Steelvllle, 
for  respondent 

FARRINGTON,  J.  The  plaintiff  (respond- 
ent) brought  a  bill  seeking  injunctive  relief 
against  the  defendant,  prohibiting  it  from 
flowing  water  from  its  electric  light  plant 
onto  plaintiffs  lands  which  adjoin  the  laud 
of  the  defendant:  the  line  dividing  the  two 
tracts  being  near  the  power  plant  It  is 
alleged  in  the  bill  that  the  defendant  has, 
by  means  of  a  race,  brought  the  water  from  a 
spring  to  its  power  plant,  and  is  discharging 
it  from  the  plant  after  the  water  runs  over 
the  wheel  onto  plaintiffs  land,  causing  it 
to  be  flooded  and  damaged.  The  circuit  court 
entered  a  decree  declaring  that  the  defendant 
was  flooding  plaintiffs  land  without  right 
or  authority  of  law,  and  to  the  plaintiffs 
damage.  It  further  foynd  that  defendant 
is  a  public  service  corporation,  and  that  it 
has  a  right  to  condemn  such  lands  for  the 
purpose  of  ntilizing  the  water  of  this  spring 
In  producing  electricity.  A  Jury  was  called  to 
estimate  the  damages.  The  court  made  an 
order  that  the  defendant  be  perpetually  en- 
joined from  running  water  from  its  property 
over  and  across  the  plaintiff's  land,  unless  it 
pay  to  plaintiff  the  damages,  to  wit,  $675, 
being  the  amount  of  damages  found  by  the 
jury.    Defendant  took  an  appeal  to  this  court. 

The  answer  in  the  case  admits  that  defend- 
ant Is  a  corporation  furnishing  power  as  a 
public  commodity  for  public  use,  that  plaintiff 
is  the  owner  of  the  land  mentioned  In  the 
petition,  and  that  defendant  is  the  owner  and 
lessor  of  the  land  claimed  to  be  owned  and 
leased  by  defendant  In  plaintiffs  petition. 
It  then  specifically  denies  that  all  the  facts 
alleged  In  the  petition  are  sufficient  to  consti- 
tute ground  for  injunctive  relief,  and  avers 
that  the  ftocts  as  pleaded  show  that  plaintiff 
has  an  adequate  remedy  at  law;  denies 
that  It  diverted  the  course  of  a  waterway 
upon  plaintiffs  land;  denies  that  it  in  any 
way  altered  any  water  course  running 
through  or  adjacent  to  plaintiffs  land;  and 
denies  generally  each  and  every  allegation 
of  plaintiffs  petition  not  specifically  admit- 
ted. It  then  sets  up  its  claim  to  the  land 
on  which  Is  situated  its  power  plant,  mill- 
race,  and  spring,  and  alleges  that  for  about 
40  years,  and  long  prior  to  plaintiffs  owner- 
ship of  the  land,  the  prior  owners  or  occu- 
piers of  the  spring  now  owned  and  controlled 
by  defendant  erected  on  said  land  and  near 
said  sprig  a  grain  mill,  and  operated  the 
same  from  the  water  power  of  said  spring, 
and  that  to  secure  the  same  and  to  conserve 
the  water  of  said  spring  It  constructed  a  dam 
around  said  spring,  causing  the  waters  there- 


of to  flow  and  gather  In  a  body  or  reservoir, 
and  conveyed  said  water  from  said  spring  and 
reservoir  to  said  mill  by  and  through  a  mill- 
race,  whi<ai  was  constructed  at  great  ex- 
pense and  trouble,  and  which  was  a  perman- 
ent race,  leading  from  said  spring  to  said' 
mill;  that  after  the  construction  of  said 
dam  and  race,  a  very  small  portion  of  the 
water  trom  said  spring  reached  the  water 
course  aforesaid  by  running  down  the  hillside 
to  the  level,  but  that  practically  all  the  water 
flow  reached  said  water  course,  after  passing 
down  said  mlllrace,  through  the  mill,  and 
then  into  the  water  course  at  Said  mill,  said 
water  course  then  having  its  main  channel 
immediately  adjacent  to  said  mill;  that  the 
mlllrace,  and  dam  were  maintained  and 
continued  for  many  years,  and  the  vrater 
utilized  thereby  for  many  years;  that  said 
mlllrace  has  never  from  Its  construction  been 
abandoned,  destroyed,  or  removed;  that  In 
the  year  1898  there  was  an  unusual  rain  and 
waterfall  that  caused  the  dam  and  parts  of 
the  race  to  be  washed  out  and  destroyed; 
that  defendant's  grantors,  shortly  after  said 
flood  and  at  other  times,  have  In  a  measure 
rebuilt  said  dam  and  repaired  said  race  and 
caused  the  water  to  run  through  the  same  as 
before,  and  that  defendant  has  completely  re- 
built said  dam  and  repaired  said  race,  and 
has  caused  the  water  from  said  spring  to 
run  through  the  race  to  the  mill  site,  and 
to  be  discharged  therefrom  as  in  the  first  In- 
stance, reaching  the  original  channel  of  said 
water  coarse  as  before;  and  defendant  fur- 
ther says  that  there  has  never  at  any  time 
been  an  abandonment  or  nonuse  of  the  right 
of  the  defendant  to  discharge  the  water  In  the 
main  channel  of  the  water  course  aforesaid, 
and  that  at  no  time  has  there  been  adverse 
user  of  the  main  and  original  channel  of  the 
aforesaid  course  by  the  plaltiff. 

We  have  set  out  enough  of  the  answer  for 
It  to  become  apparent  that  one  of  the  defenses 
made  is  that  the  defendant  through  Its  gran- 
tors and  Itself  has  acquired  and  owns  the  right 
to  discharge  the  water  from  Its  plant  onto 
the  lands  of  the  plaintiff;  in  other  words,  It 
sets  up  a  title  to  an  easement  to  flow  the 
water  used  In  operating  this  plant  over  and 
onto  the  plaintiff's  land ;  said  right  or  claim 
of  easement  being  acquired  by  prescription. 

Mudi  testim<Hiy  was  heard  on  this  proposi- 
tion. Plaintiff  introduced  evidence  which  be 
claims  shows  that  no  such  right  exists.  The 
defendant  insists  that  Its  evidence  establishes 
the  easement  et  up.'  It,  therefore,  become 
apparent  that  the  granting  or  refusal  of  the 
relief  sought  in  this  case  will  directly  involve 
and  determine  the  title  to  an  easement, 
which,  under  the  Supreme  Court  rulings  as 
we  construe  them,  vests  the  appellate  Juris- 
diction to  determine  such  questions  In  the 
Supreme  Court  under  the  constitutional  pro- 
vision that  cases  wherein  Is  involved  the 
title  to  real  estate  shall  be  appealed  to  the 
Supreme  Court    Defendant  claims  an  ease- 
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ment  affecting  plaintUTs  land,  and  the  tribu- 
nal wtklcb  declares  that  Its  claim  Is  valid  and 
lawful  must  be  one,  under  our  Constitution, 
clothed  with  power  to  determine  questions 
where  title  to  real  estate  Is  involved.  Wheth- 
er defendant's  evidence  Is  sufficient  Jn  law  to 
establish  said  right  or  whether  sufficient  in 
weight  and  credibility  to  establish  said  right 
ore  questicms  to  be  decided  on  this  appeal  as 
the  appellate  court  In  appeals  of  this  char- 
acter tries  the  case  anew.  As  authority  for 
transferring  this  case  to  the  Supreme  Court, 
we  dte  the  foUovrtng  cases:  Boas  v.  CUffdale 
Land  &  Farm  Co.  (Sup.)  193  S.  W.  806;  Bak- 
er V.  Squire,  143  Mo.  92,  100,  44  8.  W.  792 ; 
Peters  v.  Worth,  164  Mo.  431,  437,  64  S.  W. 
490;  State  ex  rel.  Gavin  v.  Muench,  225  Mo. 
210,  223,  124  S.  W.  1124;  Bryant  v.  West 
(decided  by  this  court)  100  S.  W.  95;  and 
Sanford  v.  Kern,  223  Mo.  616,  122  S.  W.  1051, 
where  the  sole  question  to  be  determined  was 
the  existence  of  an  easement  to  travel  over 
defendant's  land,  a»d  the  Supreme  Court 
retained  jurisdiction  and  decided  the  case. 
For  the  reason  stated  the  cause  Is  trans- 
ferred to  the  Supreme  Court 

COX,  P.  J.,  and  STTTRGIS,  J.,  concur. 


NEVINOER  v.  HAUN.     (No.  14522.) 

(St  Louis  Court  of  Appeals.     Missonri.     June 

6,   iai7.     Rehearing   Denied 

June  29,  1917.) 

1.  Physicians  and  SusaEOWs  «=>18(6)— Ac- 
tions K>B  NEGUGENOB— PBOOf— Pboxiuatk 

Gattbb.  ,  ,    .M, 

In  an  action  for  an  infection  to  plaintiff's 
gum  alleged  to  have  been  caused  by  instruments 
used  in  attempting  to  pull  his  tooth,  plaintiff 
must  prove  by  substantial  evidence:  (1)  NegU- 
gence  in  stariliring  instruments  used ;  (2)  tliat 
such  negligence  was  the  proximate  cause  of  the 
infection. 

fEd.   Note.— For  other  cases,   see  Physicians 
and  Surgeons,  Cent.  Dig.  §  39.] 

2.  Phtsicians  and  StraoEONS  «=»18(8)  — Ac- 
tions FOB  Negligence— BviDENCB—SuFFi- 
CIESCY— Pkoximatf.  Causb.  _ 

In  an  action  against  defendant  dentist,  held. 
as  a  matter  of  law,  that  plaintiff  failed  to  prove 
that  the  infection  to  his  gum  proximately  result- 
ed from  defendant's  failure  to  sterilize  his  in- 
struments before  using  them. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  S  43.] 

3.  Neglioence  e=>134(2)— Proximate  Cause 
— ^Evidence. 

A  causal  connection  between  the  alleged  netf- 
ligence  and  the  injury  need  not  be  shown  by  di- 
rect evidence,  if  it  be  inade  to  appear  by  a  fair 
inference  from  the  circumstances  proven. 

[Ed.   Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  272.] 

4.  Neguoknce  «=>134(10)  —  Pboof  —  Pboxi- 
MATE  Cause. 

Plaintiff  must  prove  that  the  alleged  neg- 
ligence proximately  caused  the  injury  by  evi- 
dence which  amounts  to  more  than  a  mere  con- 
jecture. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  2701] 


5.  Negligence  «=»134(11)  —  PBoor  —  Pbox- 

IMATE  Cause. 
Where   plaintiff's  proof  shows  merely  that 
his  injury  was  due  to  one  of  several  causes,  for 
one  of  which  only  the  defendant  could  be  liable, 
there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  273.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassleur,  Judge. 

Action  by  Perry  Nevlnger,  by  his  next 
friend,  Byron  Nevlnger,  against  B.  O.  Haun. 
From  a  Judgment  for  plalntlff  upon  defend- 
ant's appeal  to  the  circuit  court,  where  there 
was  a  trial  de  novo,  defendant  appeals.  Re- 
versed. 

R.  P.  &  C.  B.  Williams,  of  St  Louis,  for 
appellant.  Safford  &  Marsalek,  of  St  Louis, 
for  respondent 

ALLEN,  J.  This  Is  an  action  for  damages 
alleged  to  have  been  sustained  by  plaintiff 
through  the  negligence  and  unsklllfulness  of 
the  defendant,  a  dentist  practicing  his  pro- 
fession in  the  dty  of  St  Louis.  The  suit  was 
begun  before  a  Justice  of  the  peace,  where 
plaintiff  had  judgment.  Upon  defendant's 
appeal  to  the  circuit  court  and  a  trial  there 
de  novo,  before  the  court  and  a  Jury,  there 
was  a  verdict  and  Judgment  for  plaintiff  in 
the  sum  of  $50,  from  which  the  defendant 
apiJealed  to  this  court 

While  there  were  other  charges  of  negli- 
gence and  unsklllfulness  in  the  statement  filed 
before  the  Justice  of  the  peace,  the  only  such 
assignment  therein.  If  any,  which  the  evi- 
dence adduced  tended  to  support,  and  the 
only  one  submitted  to  the  Jury  by  the  in- 
structions, was  that  set  forth  in  the  state- 
ment in  the  following  language,  viz.: 

"That  defendant  ♦  *  *  negligently  and  un- 
skillfuUy  caused  and  permitted  plaintifTa  gum, 
and  the  skin  and  tissues  thereof,  to  become  pol- 
sooed.  infected,  and  inflamed,  when  defendant  by 
the  exercise  of  ordinary  care  could  have  avoided 
said  infection  and  blood  poisoning  and  protected 
plaintiff  therefrom." 

It  appears  that  on  October  15.  1912,  plain- 
tiff, who  was  17  years  of  age  at  the  time  of 
the  trial  below,  went  In  company  with  his 
mother,  to  the  office  of  a  Dr.  Robinson,  a 
dentist  in  the  dty  of  St  Louis,  who  exam- 
ined plaintiff's  te^h  for  the  purpose  of  mak- 
ing an  estimate  as  to  his  charges  for  doing 
certain  dental  work  for  plaintiff,  including 
the  filling  of  certain  teeth  and  the  extraction 
of  two  others.  It  appears  that  the  estimate 
which  Dr.  Robinson  gave  for  doing  the  work 
was  not  satisfactory  to  plaintiff's  mother, 
and  on  the  following  day,  at  about  7:30  p.  m., 
she  and  plaintiff  called  upon  the  defendant. 
After  some  conversation  had  taken  place,  de- 
fendant undertook  to  extract  for  plaintiff  a 
tooth  which  had  decayed  off  until  nothing 
remained  of  it,  it  seems,  above  the  gum.  De- 
fendant did  not  use  a  "general  anesthetic" — 
It  being  his  practice  not  to  extract  teeth 
where  the  Use  of  such  an  anesthetic  was  nee- 
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essary — but  Injected  cocaine  into  the  gum, 
as  a  local  anesthetic,  and  made  efforts  to 
extract  the  tooth.  He  did  not  succeed  In  so 
doing,  and  thereupon  advised  plaintiff  to  con- 
sult a  dentist  who  made  a  specialty  of  ex- 
tracting teeth  and  who  would  administer  a 
general  anesthetic.  According  to  defendant's 
testimony,  he  "found  that  the  condition  was 
such  that  it  was  too  painful  to  extract  the 
tooth  without  a  general  anesthetic,"  and  de- 
fendant gave  plaintiff  or  his  mother  a  pro- 
fessional card  of  a  specialist,  a  Dr.  Fred- 
ericks. On  the  following  morning,  plaintiff 
and  his  mother  went  to  the  office  of  Dr. 
Fredericks,  who  extracted  the  tooth. 

The  testimony  of  plaintiff  is  to  the  effect 
that  his  teeth  had  previously  caused  him  no 
pain;  but  it  is  said  that  he  suffered  much 
pain  during  the  entire  night,  after  leaving 
defendant's  office  and  prior  to  visiting  that- 
of  Dr.  Fredericks  on  the  following  morning, 
and  that  his  gums  and  face  became  badly  in- 
flamed and  swollen  during  this  time.  After 
the  extraction  of  the  tooth,  plaintiff's  condi- 
tion became  more  serious;  the  inflammation, 
swelling,  and  pain  increased,  and  within  a 
few  days  it  was  found  that  blood  poisoning 
had  developed.  He  was  then  treated  by  cer- 
tain physicians,  and  it  is  undisputed  that 
he  endured  much  pain  and  suffering. 

Defendant,  appellant  here.  Insists  that 
plaintiff  failed  to  make  out  a  case  for  the 
jury,  and  that  the  trial  court  consequently 
erred  in  overruling  the  demurrer  to  the  evi- 
dence. The  only  other  assignment  of  error 
pertains  to  the  sufficiency  of  the  evidence  to 
support  plaintiff's  main  instruction,  and  this 
need  not  be  separately  considered,  since  the 
question  thus  raised  will  be  disposed  of  by  a 
consideration  of  the  propriety  of  the  court's 
ruling  on  the  demurrer. 

[1]  To  entitle  plaintiff  to  recover,  on  the 
theory  upon  which  the  case  proceeds,  It  de- 
volved upon  him  to  adduce  substantial  evi- 
dence tending  to  show  negligence  on  defend- 
ant's part  with  respect  to  sterilizing  the  in- 
strument or  instruments  which  he  used  upon 
plaintiff,  and  that  as  a  direct  and  proximate 
cause  of  such  negligence  plaintiff's  gum  was 
Infected,  whereby  he  was  injured  and  dam- 
aged. 

There  is  a  conflict  of  evidence  as  to  wheth- 
er or  not  defendant  sterilized  the  forceps 
which  he  used  in  attempting  to  extract  plain- 
tiff's tooth.  Immediately  before  using  them. 
As  to  this  plaintiff  testified  that  defendant 
took  the  insti'ument  from  a  plush  case  and 
began  to  extract  the  tooth.  Me  does  not  say, 
in  so  many  words,  that  defendant  did  not 
sterilize  the  Instrument  by  putting  it  in  an 
antiseptic  solution;  but,  upon  being  asked 
what  time  elapsed  after  defendant  took  the 
instrument  from  the  case  and  before  he  used 
It,  plaintiff  said,  "At  once."  As  to  the  ex- 
amination of  his  teeth  by  Dr.  Robinson,  plain- 
viff  was  asked:  "Did  he  take  a  little  pick 
und  pick  around  to  see  the  condition  they 
were  in?"     Plaintiff  replied:    "les.  sir." 


Plaintiff's  mother,  who  maintains  that  she 
WHS  then  seated  in  a  hall  near  the  door  to 
defendant's  office,  where  she  could  see  de- 
fendant and  observe  what  took  place,  testifi- 
ed that  defendant  did  not  sterilize  his  instra- 
ments  after  taking  them  from  the  case;  or, 
at  any  rate,  that  she  was  in  a  position  to 
see  whether  or  not  he  put  any  of  the  Instru- 
ments Into  an  antiseptic  solution,  and  that  she 
did  not  see  him  do  so.  As  to  this,  defend- 
ant's testimony  is  that  plaintiff's  mother  was 
in  bis  waiting  room,  adjoining  the  office,  at 
the  time  when  she  claims  to  have  seen  de- 
fendant take  the  Instruments  from  the  case 
and  begin  to  use  them,  and  that  there  was  a 
solid  wall  between  the  waiting,  room  and  the 
office  making  it  Impossible  for  her  to  have 
seen  what  took  place ;  that  after  he  bad  at- 
tempted the  extraction  she  came  into  the  hall 
and  conversed  with  his  wife,  but  could  not 
have  observed  whether  or  not  he  sterilized 
his  instruments  before  using  them.  Plain- 
tiff's mother  denied  that  at  a  prevtons  trial 
she  testified  that  she  did  not  know  whether 
or  not  defendant  sterilized  his  instruments; 
however,  defendant  and  three  of  his  witness- 
es testified  that  she  gave  such  testimony  at 
the  former  trial. 

Defendant  testified  that  the  instruments 
which  he  used  were  sterilized  before  they 
were  put  away  in  the  case;  and  that  imme- 
diately before  using  them  upon  plaintiff  ho 
sterilized  them  by  putting  them  in  a  lysol 
solution,  an  antiseptic  solution  conunonly 
used  by  dentists  for  such  purpose  and  rated 
as  a  good  antiseptla  He  testified  that  in 
proceeding  to  undertake  the  extraction  of 
plaintiff's  tooth  he  cleaned  the  gums  with  an 
antiseptic  solution,  Injected  the  local  anes- 
thetic into  the  gums,  sterilized  his  instru- 
ments, and  undertook  to  extract  the  tooth ; 
and  that  after  finishing  with  plaintiff  he 
"washed  the  surrounding  parts  with  gly- 
cothymollne,  an  antiseptic  used  in  the 
mouth."  He  further  testified  that  plain- 
tlfTs  gums,  as  well  as  his  teeth,  were  In  -bad 
condition  from  lack  of  care;  that  there  was 
some  Inflammation,  Irritation,  and  redness 
present  In  the  gums  and  mouth  when  plain- 
tiff came  to  him;  that  bacteria  are  found  In 
great  quantity  in  the  mouth  generally,  the 
amount  thereof  being  Increased  by  lack  of 
care;  ai^d  that  infection  frequently  arises 
where  no  instrument  has  been  used  about 
the  mouth.  On  cross-examination  he  stated 
that  he  always  sterilized  his  instruments 
before  treating  a  patient;  that  unless  tliey 
are  clean  there  is  likelihood  of  infection. 

Dr.  Fredericks,  whose  practice  Is  limited 
to  the  extraction  of  teeth,  called  as  a  witness 
for  plaintiff,  testified  that,  when  plaintiff 
came  to  him,  "there  was  a  swelling  of  the 
gum  there  that  morning,"  with  some  redness; 
but  that  he  observed  no  cuts  in  the  gams. 
He  stated  that  he  sterilized  his  instruments 
before  operating  upon  plaintiff,  following  the 
"usual  rontine."    He  said:  "The  instniments 
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are  all  sterilized  before  they  are  put  away, 
and  they  are  sterilized  whea  we  use  tbem. 
Ordinarily,  I  don't  lesteriUze  them,  but 
sometimes  I  'do."  When  asked  In  what  man- 
ner he  sterilized  them,  he  said:  "Either  by 
boiling  them  or  Immersing  them  in  an  anti- 
septic solution."  He  was  asked  if  that  "was 
the  usual  practice  of  the  ordinary  dentist  in 
the  city  of  St  Louis,"  and  he  replied  that  it 
was.  On  cross-ezaminatlOQ  be  testified  that 
many  kinds  of  bacteria  are  constantly  pres- 
ent In  the  mouth  of  the  ordinary  Individual 
such  as  are  likely  to  cause  infection;  that 
Infections  are  quite  common  among  dentists' 
patients;  and  that  these  are  occasioned  by 
bacteria  which  may  be  Introduced  in  a  great 
variety  of  ways,  e.  g.  in  food,  by  use  of  a 
toothpick,  drinldng  cup,  or  glass,  etc.,  or 
from  tlie  atmosphere  alone.  He  was  asked : 
"I  understood  you  to  say  that  the  practice 
in  your  profession  by  careful,  prudent  den- 
tists Is  to  sterilize  their  Instruments  either 
when  put  away  or  Just  previous  to  being 
used.  Is  that  the  practice?"  He  answered : 
"Yes." 

Dr.  Xedc,  a  physician  who  treated  plain- 
tiff for  the  blood  poisoning,  testified  as  a 
witness  In  his  behalf.  When  asked,  on  cross- 
exaniluation,  how  long  It  would  take  "an 
infections  face  to  swell  up  from  a  normal 
condition  to  a  very  abnormal  condition,"  he 
said: 

"That  miglit  vary.  W«  sometimes  have  a  poi- 
son that  gains  entrance  into  the  tissues  that 
would  not  manifest  itself  for  a  week  or  IS  days, 
and  at  other  times  it  will  occur  within  12  to  24 
hoora." 

Or.  Robinson,  called  as  a  witness  for  de- 
fendant, testified  that  he  found  the  condi- 
tion of  plalntlfTs  mouth  very  bad;  that  the 
molars  on  each  side  were  broken  off  ot  had 
decayed  off  even  with  the  gum ;  that  "the 
gums  were  In  very  poor  shape,  not  only  those 
but  others";  that  plaintiff  was  complaining 
of  pain  at  the  time;  that  "these  teeth  were 
Infected  befbre  any  one  touched  them."  He 
farther  testified  that  in  nearly  every  case 
wliere  a  patient  comes  to  a  dentist  there  Is 
some  infection,  usually  not  serious,  but  that 
it  is  a  very  common  thing  for  It  to  result 
in  blood  p^sonlng;  that  in  the  course  of 
his  practice  he  had  had  perhaps  from  100  to 
150  patients  thus  affected,  cases  of  this  char- 
acter averaging  at  least  one  per  month. 

I>p.  Turner,  a  dentist,  testifying  for  de- 
fendant as  an  expert,  said : 

"»Iost  everything  that  we  touch,  most  every 
kind  of  utensil,  has  bacteria  on  it.  Whether 
they  develop  or  not  is  a  question  of  susceptibility 
and  immunity.  If  the  patient  is  in  good  phys- 
ical condition,  probably  they  will  not  develop; 
bot,  if  run  down  and  there  are  large  number  of 
bacteria  in  his  mouth,  he  is  likely  to  have  a 
serious  infection." 

Dr.  Flemming,  another  dentist  who  testi- 
fied for  defendant  as  an  expert,  stated  that 
it  '^as  impossible  to  thorouglily  disinfect 
the  mouth  so  that  it  would  be  sv^rgically 
clean,  "on  account  of  the  crevices  between 
the  teeth  and.  cavities  In  the  teeth  and  the 


add  condition  In  most  mouths."  On  cross- 
examination  he  was  asked  .1^  plalntlfTs 
counsel: 

"Is  it  the  usual  practice,  among  dentists  of 
common,  ordinary  prudence  in  the  city  of  St. 
liouis,  to  clean  thar  instruments  before  they 
treat  a  patient?" 

He  answered: 

"Well,  after  every  operation  the  man  generally 
puts  the  instrument  that  he  used  in  that  case 
m  the  sterilizer  and — " 

At  this  point  plaintiff's  counsel  Interrupted 
him,  saying:   "That  Is  all  I  asked." 

Dr.  Oatman,  a  physician,  called  as  an  ex- 
pert witness  for  defendant,  also  testified  that 
It  was  impossible  to  have  the  mouth  surgi- 
cally clean ;  that  infection  may  occur  though 
the  instruments  used  are  "absolutely  ster- 
ile"; that  It  "happens  frequently  with  all 
precautions." 

If  the  question  of  defendant's  liability 
were  dependent  upon  whether  or  not  he  ster- 
ilized his  Instruments  immediately  before 
using  them  upon  plaintiff,  no  one  would 
doubt  that  the  case  made  would  be  one  for 
the  jury.  Though  plaintiff's  own  testimony 
regarding  this  matter,  as  stated  above.  Is 
of  no  great  probative  force,  and  that  of  his 
mother  was  strongly  impeached,  the  testi- 
mony of  these  two  witnesses  constituted  sub- 
stantial evidence  on  this  question  of  fact. 
But  It  devolved  upon  plaintiff  to  establish, 
prima  facie,  not  only  that  defendant  failed 
to  sterilize  his  Instruments  at  the  time,  but 
that  this  was  negligence  on  bis  part,  and 
that  the  Injuries  for  which  plaintiff  sues 
proximately  resulted  therefrom. 

Defendant's  testimony,  uncontradicted,  is 
that  be  sterilized  his  instruments  before  put- 
ting them  away  In  the  case  wherein  they 
were  kept  when  not  in  use.  Plaintiff  con- 
tends that  this  testimony  should  not  be  reck- 
oned with,  for  the  reason  that  the  Jury 
could  disregard  it  if  they  saw  fit.  But  the 
doctrine  for  which  appellant  contends  in 
this  connection  does  not  mean  that,  where 
the  burden  is  on  the  plaintiff  to  show  a  fail- 
ure to  do  any  act,  and  the  defendant's  evi- 
dence that  he  did  do  It  Is  uncontradicted, 
then  the  Jury  may  not  only  disbelieve  bis 
evidence,  but  may  take  such  disbelief  as 
supplying  the  affirmative  evidence  required 
of  plaintiff.  Spain  v.  Burch,  109  Mo.  App. 
loc  clt  108,  154  S.  W.  172.  See,  also,  Fau- 
sette  V.  Grim,  193  Mo,  App.  loc.  clt  694, 
186  S.  W.  1177;  Boner  v.  Nicholson,  17» 
Mo.  App.  loc.  clt  160.  161  S.  W.  300.  Plain- 
tiff adduced  no  eridence  tending  to  show  a 
failure  on  defendant's  part  to  sterilize  his 
instrument  before  thus  putting  them  away. 
And  the  case  must  proceed  upon  theory  that, 
though  they  were  so  sterilized,  it  was  never- 
theless negligence  not  to  resterillze  them  be- 
fore using  them. 

The  only  direct  testimony  on  the  subject 
is  that  the  practice  In  the  profession,  among 
careful,  prudent  dentists,  is  to  sterilize  in- 
struments either  before  putting  them  away 
or  immediately  prior  to  using  them.     From 
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the  testimony  as  a  whole,  anfl  particularly 
because  of  the  fact  that  defendant  testified 
that  it  was  his  constant  practice  to  sterilize 
bis  .Instruments  immediately  before  nsing 
them  as  well  as  before  putting  them  away 
after  use,  it  Is  argued  that  the  evidence, 
when  viewed  In  the  light  most  favorable  to 
plaintiff,  is  susceptible  of  the  construction 
that: 

"The  usual  practice  of  dentists  required  the 
sterilization  of  defendant's  instruments  immedi- 
ately before  they  were  used  upon  plaintiff." 

As  to  this,  we  need  only  say  that,  were 
the  infection  directly  traceable  to  the  instru- 
ment or.  instruments  used,  perhaps  the  thor- 
oughness with  which  defendant  sterilized 
tliem  would  be  a  matter  for  the  jury,  as  held 
in  Bates  v.  Dr.  King  Co.,  191  Mass.  585,  77 
N.  E.  1154.  But  in  the  view  which  we  take 
of  the  phase  of  the  ease  presently  to  be  no- 
ticed it  is  unnecessary  to  pass  Judgment  upon 
this  question. 

[2-4]  Tlie  difficulty  with  plaintiff's  case,  as 
we  see  it,  is  a  lack  of  evidence  of  any  sub- 
stantial character  tending  In  law  to  show 
that  plaintiff's  Injuries  proximately  resulted 
from  defendant's  negligence.  If  any,  Iq  fall- 
ing, If  he  did,  to  sterillie  his  Instruments 
immediately  before  using  them.  It  Is  axio- 
matic In  the  law  of  negligence  that  a  causal 
connection  must  be  established  between  the 
Injury  or  loss  suffered  and  the  negligence 
with  which  the  defendant  Is  diarged.  This 
need  not  be  shown  by  direct  and  positive  tes- 
timony ;  it  Is  sufficient  if  it  be  made  to  ap- 
pear by  inference  or  Inferences  which  may  be 
reasonably  and  legitimately  deduced  from  the 
facts  and  circumstances  shown  in  evidence. 
But  if  the  evidence,  when  viewed  in  the  light 
most  favorable  to  plaintiff,  gl'v'lng  him  the 
benefit  of  all  Inferences  whicJi  may  be  proper^ 
ly  drawn  in  his  favor,  leaves  the  matter 
merely  to  speculation  and  conjecture,  plain- 
tiff's case  must  fail;  for  plaintiff  carries  the 
burden  of  adducing  substantial  evidence 
tending  to  affirmatively  establish  such  causal 
connection.  See  Battles  v.  Railways  Co.,  178 
Ma  App.  loc.  clt  614,  615,  161  S.  W.  614,  and 
cases  cited.  Under  the  evidence  in  the  rec- 
ord before  us,  we  think  that  plaintiff  failed 
to  carry  the  burden  thus  resting  upon  him. 
We  have  stated  the  evidence  at  some  length, 
supra,  and  It  Is  unnecessary  to  summarize 
It  here.  The  infection  may  perhaps  have 
orlghiated  from  defendant's  Instruments,  but, 
on  the  other  hand,  the  opportunity  for  infec- 
tion from  a  great  variety  of  other  sources 
was  at  least  equally  great  Testimony  for 
defendant  makes  it  appear  that  the  infec- 
tion had  its  origin  prior  to  the  time  when 
defendant  undertook  to  extract  plaintiff's 
tooth.  Opposed  to  this  is  the  mere  testimony 
of  plaintiff  that  he  had  not  suffered  pain 
from  his  teeth  (though  Dr.  Robinson  says 
that  plaintiff  came  to  him  because  of  be- 
ing in  pain  therefrom).  HoweVer  this  may 
be,  It  Is  uncBsputed  that  plaintiff's  teeth 
had  been  sadly  neglected  and  that  many  of 


them  were  badly  decayed.  And  tiie  evidence 
shows  that  erea  where  such  conditions  are 
not  present  the  mouth  contains  many  germs 
likely  to  cause  Infection,  and  that  when  the 
teeth  are  permitted  to  thus  become  decayed 
and  rottoi  the  danger  therefrom  Is  greaUy 
enhanced;  that  Infection  may  occur,  and 
does  vei7  commcmly  occur,  where  no  instru- 
ments have  been  used,  originating  solely  from 
the  condition  of  the  patient  and  his  suscepti- 
bility to  the  ravages  of  bacteria  whidi  are 
ever  present.  And  aside  from  Oils  three 
dentists  used  Instruments  in  plaintiff's  mouth 
within  as  many  days. 

[I]  When  the  entire  evidence  touching  the 
matter  is  viewed,  it  seems  quite  clear  that 
the  sho<wlng  made  Is  merely  that  plalntlfTs 
injury  was  due  to  some  one  of  several  causes, 
for  one  of  which  <mly  could  the  defendant  be 
liable;  and  that  which,  of  these,  was  the 
causa  cansans,  is  a  matter  of  pure  conjec- 
ture. Under  such  circumstances,  the  author- 
ities  agree  that  no  recovery  may  be  had. 

In  this  connection,  It  may  be  said  also  that 
the  tesUntony  of  Dr.  Yeck,  plaintiff's  wit- 
ness, makes  It  appear  that  the  inflammation 
and  swelling  which  are  said  to  have  been 
present  when  plaintiff  returned  home  from 
defendant's  office,  and  which  caused  intense 
suffering  all  of  that  night,  could  not  have 
been  the  result  of  germs  Introduced  by  de- 
fendant ;  for  it  seems  that  the  poison  would 
not  have  manifested  itself  in  so  short  a  time. 

[Resiwndent  argues  that  it  Is  the  duty  of 
this  court,  in  passing  upon  the  demurrer,  to 
refrain  from  drawing  inferences  In  favor  of 
defendant  to  countervail  or  overthrow  Infer- 
ences favorable  to  plaintiff,  citing  MagincW 
V.  Railroad,  268  Mo.  667,  187  S.  W.  1167, 
1168 ;   Hall  v.  Coal  &  Coke  Co.,  260  Mo.  361. 
loc.  clt  365,  168  S.  W.  927 ;  Knoche  v.  Pratt. 
187  S.  W..10C.  dt.  580.    This  we  concede. 
The  doctrine  invoked  is  fully  expounded  In 
the  leading  case  of  Buesdilng  v.  St.  Louis 
Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  508. 
which  has  been  cited  and  followed  by  a  loag 
line  of  cases  in  this  state.    But,  as  we  view 
the  case  before  us,  the  evid^ice  is  not  such  as 
to  warrant  a  verdict  against  defendant  found- 
ed upon  an  inference  that  the  infection  origi- 
nated   with    defendant's    instrument;     bat 
shows  a  mere  possibility  that  plaintiff  was 
thus  inoculated  with   the  polsou.    If  some 
substantial  evidence  were  present  having  a 
tendency  to  exclude  other  possible  origin  of 
the  Infection,  we  would  have  a  totally  differ- 
ent case  to  deal  with.    But  the  evidence  dis- 
closes that  the  Infection  was  one  resulting 
from  the  presence  of  bacteria  which  are  ever 
present  and  to  which  plaintiff  was  constantly 
exposed  both  before  and  after  defendant's 
attempt  to  extract  his  tooth;  that  the  decay- 
ed condition  of  plaintiff's  teeth  rendered  bini 
readily  susceptible  to  such  infection,  a  thine 
quite  common  in  such  cases.    And  while    It 
may  not  conclusively  appear  that  plalntiCTs 
teeth  were'  Infected  prior  to  his  visit  to  de- 
fendant— as  Dr.  Robinson  says  was  the  case 
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— the  evldeaice  trtrongly  points  to  this,  In 
the  most  favorable  view  of  the  evidence  for 
plalntur,  we  think  the  origin  of  the  Infection 
Is  left  tQ  pure  conjecture.  And  tn  order  to 
get  his  case  to  the  jury  It  devolved  upon 
plaintiff  to  get  It  out  of  the  fog  of  conjecture 
and  speculation.  See  McGee  v.  Railroad  Co., 
214  Mo.  loc.  dt  530,  114  S.  W.  33. 

In  Bates  v.  Dr.  King  Oo.,  supra,  upon 
which  plaintiff,  places  reliance,  as  being  "a 
case  similar  on  the  facts  with  the  case  at 
bar,"  the  evidence  differed  widely  from  that 
here  present  In  the  first  place,  the  Infection 
was  of  a  character  quite  different  from  that 
here  Involved,  being  syphilitic.  The  proof 
WMit  to  show  that  the  plaintiff  was  thus  in- 
fected by  the  use  of  a  revolving  metal  "brush" 
used  by  the  defendant  In  cleaning  her  teeth. 
Three  cuts  were  made  thereby  within  plain- 
tiffs mouth,  and  two  or  three  weeks  there- 
after syphilitic  sores  began  to  form  at  these 
places.  And  the  evidence  tended  to  e.xclude 
any  other  possible  origin  of  the  infection. 
In  the  case  before  us,  the  evidence  has  no 
such  tendency.  On  the  contrary,  it  goes  no 
farther,  at  most,  than  to  make  it  appear  that 
defendant's  negligence,  if  any,  was  one 
among  a  great  number  of  possible  causes, 
from  any  one  of  which  plaintiff's  Injuries 
may  have  proximately  resulted. 

The  judgment  must  accordingly  be  revers- 
ed, and  It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


BANK  OF  NBBLYVILLBJ  t.  LEB  et  aL 
(No.  1866.) 

(Springfield  Court  of  Appeals.    Missouri. 

May  21,  1917.    Rehearing  Denied 

June  26,  1917.) 

1.  Banks  and  Bankiso  «=»111— -Repbesbn- 
TATioNB  or  CJashmb— Pkncipal  and  Sube- 

TT. 

Where  a  cashier  authorised  to  look  after  the 
collection  of  notes  and  take  security  for  same, 
represoDted  to  the  sureties  on  notes,  on  sugees- 
tion  being  made  by  them  to  him  tliat  tbey 
would  take  steps  to  secure  themselves,  that  they 
need  aot  do  so  as  the.  bank  bad  taken  a  mort- 
gage' which  was  ample  security  for  the  notes, 
tlie  bank  was  estopped  by  the  casliier's  repre- 
aentationa. 

fEd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  H  260,  270.] 

2.  Pbincipai.  and  Subbtt  ®=>89— Releabk  op 
SuBETT— Extent. 

Tlie  sureties  in  such  case  were  relieved  from 
liability  on  the  notes  only  to  the  extent  to 
which  they  were  damaged  by  being  caused  to 
refrain  to  take  securities  s.uch  as  thoy  could 
have  obtained  from  the  principal  debtor. 

rEd     Note.— BV>r   other   ca^es,   see   Principal 
and  Surety,  Cent.  Dig.  ||  13S,  133%,  136-139.] 

3.  Pbincipal  and  Stjbett  «=89— Reuease  op 
Sttbett— Enpobcement  -of  Mobtgaoe. 

"Where  a  bank  represented  to  sureties  on 
notes  held  by  it,  that  it  had  taken  a  mortgage 
which  amply  secured  the  notes,  and  then  failed 
to  enforce  the  m<^gage  against  all  the  property 
covered  by  it  and  apply  the  proceeds   to  the 


debts  secured,  such  failure  rdeased  the  sureties 

to  the  extent  of  their  loss  occasioned  thereby. 
[Ed.  Note. — For  other  cases,  see  Principal  jmd 
Surety,  Cent.  Dig.  |g  133;  133%,  136-139.] 

Appeal  from  Circuit  Court,  Butler  Cjoonty; 
J.  P.  Foard,  Judge. 

Action  by  the  Bank  of  Neelyville,  a  corpo- 
ration, against  Albert  T.«e  and  others.  From 
judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded, 

Ablngton  &  Phillips,  of  Poplar  Bluff,  for 
appellants.  W.  A.  Welker  and  David  W, 
Hill,  both  of  Poplar  Bluff,  for  respondent 

STURGIS,  J.  This  Is  a  suit  on  a  promis- 
sory note  for  $363.05  executed  to  defendant 
Loury  by  the  other  defendants  and  by  him 
Indorsed  U>  the  plaintiff  bank.  It  is  a  com- 
panion case  to  those  of  Bank  v.  Lee  et  al., 
182  Mo.  App.  185,  168  S.  W.  796,  and  Bank 
V.  Lee,  193  Mo.  App.  537,  182  S.  W.  1016,  and 
grows  out  of  much  the  same  facts.  Each  of 
said  suits,  however,  is  on  different  notes. 

It  is  conceded  that  these  notes  were  given 
for  the  benefit  of  I^e,  who  was  in  fact  bor- 
rowing the  money  from  the  plaintiff  bank. 
There  is  no  question  as  to  Lee's  liability  and 
here,  as  in  the  other  cases,  t^e  other  defend- 
ants seek  to  be  released  by  reason  of  the  con- 
duct and  representations  made  by  the  bank 
through  Its  cashier,  by  which  they  were 
caused  or  induced  not  to  take  security  for 
their  own  protection  from  the  principal  debt- 
or, Lee.  In  the  first  of  these  cases  this  court 
held  that,  where  a  creditor  gives  a  surety  to 
understand  that  he  will  look  to  the  principal 
debtor  alone  for  payment,  thereby  causing 
the  surety  to  forego  taking  security  to  pro- 
tect himself  resulting  in  his  loss,  the  surety 
is  released.  In  so  doing  we  applied  the  prin- 
ciple of  estoppel  and  released  part  of  the 
then  defendants  and  held  others.  One  of  the 
parties  then  released,  W.  L.  Biggs,  Is  a  de- 
fendant here.  In  the  second  case,  a  demur- 
rer having  been  sustained  to  the  answer,  we 
ruled  that  the  doctrine  and  principles  of  ea- 
toppel  would  apply  to  release  signers  of  a 
note  whether  they  Were,'  undfer  the  Negotia- 
ble Instruments  Law,  accommodation  makers 
or  indorsers. 

In  the  present  esse  the  pleadings  are  prac- 
tically the  same  as  in  the  oth^r  two  cases,  in 
the  latter  of  which  the  answer  is  set  out  In 
full  and  hfeld  to  state  a  good  defense.  Dur- 
ing the  course  of  the  present  trial  the  de- 
fendant Biggs,  who  had  signed  the  note  In 
suit  as  an  accommodation  maker,  testified 
that  he  had  signed  two  other  notes  for  Mr. 
Lee  which  were  held  by  the  bank ;  that  he 
thought  these  other  notes  had  been  paid,  but 
learned  different;  that  he  then  went  to  the 
bank  to  see  about  getting  these  notes 
"straightened  up";  that  he  saw  the  cashier 
and  told  him  that  he  and  the  other  sureties 
Intended  to  get  Lee  to  give  a  mortgage  to  se- 
cure him  and  the  others  against  loss  on  these 
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notes;  that  a  little  later  he  again  talked  with 
the  cashier.  Objection  being  made  that  the 
statements  of  the  cashier  would  not  be  bind- 
ing on  the  bank,  the  defendant  then  offered 
to  prove  by  this  witness: 

"That  on  the  date  mentioned,  between  the 
25th  of  January  and  the  1st  of  February,  1912, 
that  in  a  convergation  with  Mr.  Welker  (cashier) 
in  the  bank  of  NeelyvUle,  while  George  Btout 
was  present,  he  stated  to  Welker  that  he  (Big^) 
and  the  other  auroties  of  Albert  Lee  were  in- 
tending to  take  such  steps  as  might  be  necessary 
to  secure  themselves  against  loss;  that  Welker, 
the  cashier,  stated  to  him  and  Mr.  Stout  that  it 
wasn't  necce^ry  for  them  to  do  so,  and  to  rest 
easy  because  he  had  taken  a  chattel  mortgage 
on  all  Albert  Lee's  property,  in  which  chattel 
mortgage  was  property  enough  to  secure  them 
against  loss  on  this  note  in  suit  and  other  notes, 
and  that  if  Albort  Lee  didn't  pay  this  note  in 
suit  when  it  was  due  the  bank  intended  to  make 
payment  out  of  the  property  in  the  cfiattel  mort- 
gage, and  wouldn't  look  to  these  suretioe;  that 
these  sureties,  relying  upon  the  representations 
of  Welker  then  and  there  made,  took  no  security 
at  cdl  to  protect  themselves  against  loss,  and 
that  in  the  meantime  Albert  Lee  became  insol- 
vent" 

Offers  to  prove  similar  facts  by  other  wit- 
nesses were  also  made.  The  court  excluded 
this  evidence  on  the  objection  that  the  cashier 
of  a  bonk  had  no  authority  to  make  any  such 
arrangement,  and  that  same  was  not  binding 
on  the  bank,  the  court  remarking: 

"I  think  these  cases  hold  that  the  authority — 
that  the  cashier  must  be  shown  to  be  given 
special  authority,  to  make  this  evidence  compe- 
tent; any  agreement  by  tlie  cashier  to  release, 
or  which  would  work  a  release  by  estoppel, 
would  have  to  he  made  by  special  authority." 

The  court  afterwards  refused  to  submit 
any  defense  to  the  Jury  and  left  nothing  for 
l,t  to  do  except  calculate  the  Interest  and 
render  a  verdict  In  plaintiff's  favor.  A  Judg- 
ment being  entered  against  all  of  the  defend- 
ants, they  have  taken  proper  steps  to  have 
the  case  reviewed  by  this  court. 

[1]  The  authorities  submitted  to  the  trial 
court  and  on  which  he  based  his  ruling  are 
Daviess  Co.  Sav.  Ass'n  v.  Sailor  et  al.,  63 
Mo.  24,  and  Savings  Bank  v.  Hughes,  62  Mo. 
App.  576.  The  question  of  the  authority  of 
the  bank  cashier  to  do  and  say  the  things 
which  are  alleged  to  be  binding  on  it  and  to 
release  the  indorsers  and  accommodation 
makers,  whether  by  way  of  agreement  or 
estoppel,  was  not  presented  on  either  of  the 
former  appeals.  It  was  then  assumed  by  all 
the  parties  that  the  statements  and  represen- 
tations made  by  the  cashier  were  binding  on 
the  bank  by  way  of  estoppel  at  least.  It  Is 
claimed  that  the  above  authorities  hold  to  the 
contrary,  but  we  think  not  We  may  readily 
agree  that  a  cashier  of  the  bank  has  not  the 
authority  by  mere  contract  or  promise  to  re- 
lease a  party  to  a  note  held  by  the  bank  since 
his  authority  is  to  collect  such  notes  and  not 
to  release  them.  But  to  hold  that  no  es- 
toppel arises  against  a  bank  by  reason  of  the 
4Cts  or  representations  of  Its  cashier,  made 
}ix  the  line  of  his  customary  duties  and  au- 
thority, which  has  misled  and  caused  another 
to  change  his  situation  for  the  worse,  as  to 


forego  or  release  some  right  WbS'ib  he  other- 
wise would  not  have  done,  Is  contrary  to 
the  fundamental  principles  of  estoppel.  32 
Cyc.  214.  The  cashier  of  the  bank  was  in- 
truated  with  the  power  and  duty  to  collect  its 
notes,  and  was,  at  the  time,  looking  after  the 
collection  of  the  Lee  notes,  of  which  this  Is 
one.  He  is  the  chief  executive  oflScer  of  the 
bank.  He  had  authority  to  take  security  for 
these  notes  and  did  so,  though  it  appeared 
in  another  case  that  he  took  a  mortgage  on 
some  $4,000  worth  of  property  to  sfecure  a 
single  note  for  alK>ut  $500.  His  representa- 
tion that  this  mortgage  was  taken  to  secure 
and  did  amply  secure  all  these  notes  was 
clearly  made  in  the  line  of  his  duty  and  ap- 
parent authority.  To  whom  else  than  the 
cashier  would  a  surety  go  to  ascertain  the 
status  of  a  note  on  which  he  was  liable? 
To  hold  that  the  surety  had  no  right  to  rely 
and  act  on  what  the  cashier  told  him  Is 
contrary  to  reason  and  common  experience. 
Michie  on  Banks  and  Banking,  p.  802,  {  113; 
Barnes  v.  Savings  Bank,  165  Iowa,  141, 
144  N.  W.  367,  379. 

That  a  bank  may  be  and  frequently  is  es- 
topped by  the  acts  and  representations  or 
even  omissions  of  its  cashier  or  other  officer 
from  asserting  or  enforcing  claims  which  It 
otherwise  would  have  la  held  in  many  cases. 
In  Bank  v.  Lillard,  55  Mo.  App.  675,  where 
the  cashier  of  a  bank  had  innocently  taken  a 
forged  note  as  a  renewal  note  and  some  time 
later,  discovering  the  forgery,  attempted  to 
collect  from  a  sure<7  on  the  genuine  note, 
it  being  shown  that  when  such  genuine  note 
became  due  the  principal  was  solvent  bat 
later  became  insolvent,  the  court  said: 

"If  plaintiff's  act  in  surrendering  the  note  to 
the  pnncipal  debtor  canceled  and  marked  paid, 
caused  these  surety  defendants  to  forego  or 
forbear  securing  or  indemnifying  themselves 
from  the  principal  debtor,  in  consequence  ot 
which  forbearance  they  have  lost  available  re- 
course on  him  by  reason  of  his  insolvency,  thca 
they  are  discharged,  regardless  of  any  negli- 
gence on  the  part  of  plaintiff.  If  the  plaintiff 
has  thus  caused  them  to  forego  takiiig  security 
or  indemnifying  themsolveB  when  they  other- 
wise would  have  done  so,  then  in  such  caa« 
plaintiff's  utmost  care  and  prudence  would  be 
no  answer  to  the  injury  done  the  suretiea.  Both 
parties  in  such  case  aro  innocent  bnt  plaintiff 
is  the  party,  notwithstanding,  who  caused  the 
injury  and  must  be  the  one  to  bear  the  harden 
of  such  injury.  We  have  had  occasion  to  pass 
upon  the  general  proposition  of  law  as  to  the 
release  of  sureties  under  kindred  conditions  to 
those  now  presented.  We  here  state  what  we 
understand  it  to  be.  When  a  creditor  who 
knows  that  one  occupies  the  relation  of  surety  to 
tho  principal  debtor  notifies  such  surety  that 
the  debt  is  paid,  or  cancels  the  debt,  the  surety 
being  appraised  thereof,  and  in  consequence  of 
such  notice  or  cancellation  changes  his  situa- 
tion, as  by  surrendering  security,  or  refraining 
from  taking  security  which  he  could  have  taken 
and  which  he  otherwise  would  have  taken,  he  Is 
discharged.  Triplet  v.  Randolph,  46  Mo.  App. 
5C»;  I>riskell  v.  Mateer,  31  Mo.  .325  [80  Am. 
Dec.  1061;  Carpenter  v.  King,  9  Mete.  [Mass.] 
517  [43  Am.  Dee.  406]." 

See,  also,  Bank  v.  Danckmeyer,  TO  Mo. 
App.  168;  Bank  t.  Hardeety  (Ky^  91  S.  W. 
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729 ;  Hickock  r.  XVnners'  &  Mechanics'  Bank, 
85  Vt  476;  Bank  of  Polk  v.  Wood,  186  S. 
W.  1186;  Hobbs  ▼.  Boatright,  196  Mo.  693, 
728,  93  S.  W.  934,  5  L.  B.  A,  (N.  S.)  906,  113 
Am.  St.  Rep.  709. 

The  case  of  Savings  Bank  y.  Hughes,  62 
Mo.  App.  676,  relied  on  by  plaintiff,  goes  no 
fnrther  than  to  hold  that  a  bank  cashier  had' 
no  authority  to  discharge  by  contract  a  sure- 
ty on  a  note  without  receiving  payment  The 
discharge  there  claimed  was  based  on  a  state- 
ment or  promise  by  the  cashier  that,  if  the 
surety  would  aid  the  bank  In  getting  security 
on  another  note  to  which  he  was  not  a  party, 
the  bank  would  release  such  surety  from  the 
note  on  which  he  was  liable.  There  was  no 
claim  that  the  surety  had  been  Induced  to 
refrain  firom  protecting  himself  or  that  he 
was  Injnred  In  any  way.  There  is  no  estop- 
pel In  that  case.  The  syllabus  of  the  case  of 
Dayiees  Ck>.  Sav.  Association  v.  Sallov,  63 
Mo.  24,  relied  on  by  plaintUf,  Is  somewhat 
misleading,  and  goes  further  than  the  court 
actually  decided.  All  that  was  proved  in  that 
case  was  that  the  surety  went  to  the  bank 
and  asked  the  cashier  if  the  note  was  paid ; 
that  the  cashier  said  it  was  not,  but  that 
another  bank  had  a  mortgage  on  all  the  prin- 
cipal debtor's  land,  was  carrying  him,  and 
that  his  bank  would  not  look  to  the  surety 
any  longer  for  payment ;  that  in  consequence 
of  these  statements  the  surety  thought  no 
more  of  this  matter  and  was  surprised  when 
sned  on  the  note.    The  court  ruled: 

"There  was  nothing  in  this  statement  from 
which  the  witness  had  a  right  to  assume  that 
the  note  had  been  paid,  or  otherwise  secnred; 
on  tiie  contrary,  tho  very  reverse  was  stated 
in  plain  words,  and  the  information  in  regard 
to  what  had  been  done  in  the  bank  at  Chilli- 
cothe,  did  not  ^ve  any  assurances  that  this  note 
had  been  prtmded  for  in  the  mortgage  taken 
by  that  bank.  Assumini;.  however,  that  the 
ciwiier's  assurance  was  that  the  debt  was  oth- 
erwise secanid,  and  that  the  defendant  would 
not  be  troubled,  that  was,  as  the  court  of  New 
Ham{)Aire  declares  in  Cochecbo  Bank  v.  Uas- 
keU,  61  N.  H.  116  [12  Am.  Rep.  67],  a  case 
dted  and  relied  on  by  both  parties,  a  mere 
agreement  to  discharge  the  surety,  and  not 
within  the  ordinary  scope  of  a  cashier's  anthor- 
ity.  •  *  *'  There  i*  no  dispute  in  this  case 
in  regard  to  the  general  principles  of  estoppel. 
They  are  recognlMd  by  this  conrt  in  Driskell  v. 
Mateor,  81  Mo.  325  (80  Am.  Dec.  1061.  The 
only  question  for  this  court  to  decide  is,  how 
far  declarations,  and  statements  by  an  officer  of 
a  bank,  called  a  cashier,  binds  the  bank,  in  a 
ease  where  there  is  no  evidence  to  show  special 
anthority." 

Turning  to  the  case  of  Cochecho  Bank  v. 
Haskell,  61  N.  H.  116,  12  Am.  Rep.  67,  dted 
hy  the  Supreme  Ck>urt  as  the  basis  of  Its  de- 
cision, we  find  that  the  court  distlngulBhes 
between  mere  promises  and  statements  of  the 
bank's  cashier  that  it  would  release  a 
snrety  or  no  longer  look  to  him  for  payment 
as  being  a  roid  contract,  and  statements  and 
representatlcMis  of  fact  made  by  such  cashier 
which  induces  another  who  had  a  right  to 
rely  thereon  to  do  or  omit  doing  something 
tojkis  injury;  that  is,  between  contract  and 
«itbi>peL    Tbo  court  there  said:  . 


In  view  of  these  principles  and  anthoritiei; 
we  thmk  the  cashier  of  a  bank  has  ordinarily 
no  power  to  discharge  a  debtor  of  the  bank  with- 
out payment,  or  to  bind  the  bank  by  an  agree- 
ment tliat  a  BDRty  should  not  be  called  upon  to 
pay  a  note  he  had  Bigaed,  or  that  he  would  have 
no  further  trouble  from  it  •  •  •  It  would 
be  otborwUe,  we  think,  as  to  his  declaration 
that  the  note  was  paid.  It  is  his  duty  to  re- 
ceive payment  and  to  keep  the  account  of  it, 
and  be  is  the  proper  person  to  apply  to,  to  as- 
certain whether  a  note  has  been  paid  or  not 
It  would,  indeed,  be  peculiarly  within  the  scope 
of  the  business  confided  to  him  to  give  such  in- 
formation. If,  then,  on  l)eing  inquired  of  by  a 
surety,  ho  had  informed  him  that  the  note  was 
paid,  intending  that  he  should  rely  upon  the 
statement,  and  the  surety  was  thereby  induced 
to  change  his  position,  the  bank  would  be  es- 
topped to  deny  that  the  note  was  paid." 

If  the  case  of  Daviess  C!o.  Sav.  Ass'n  v. 
Sailor,  supra,  b«  construed  to  hold  that  a 
bank  cannot  be  estopped  by  the  representa- 
tions of  Its  cashier  so  as  to  discharge  a  sure- 
ty, then  It  is  in  oonflict  with  the  case  of  West 
V.  Brison,  99  Mo.  684,  13  S.  W.  95.  In  that 
case  the  court  hdd  that  an  administrator 
whose  boslness  it  was  to  collect  debts  due 
the  estate,  yet  bad  authority  to  extend  the 
time  of  payment  of  an  obligation,  and  by  so 
doing  would  discharge  a  surety.  It  being 
shown,  however,  that  there  was  no  agreement 
to  extend  payment  for  a  valuable  considera- 
tion or  definite  time  such  agreement  was  void. 
"There  are,  however,"  says  the  court,  "other 
principles  of  law  andlcable  to  this  case.  If 
the  creditor  gives  the  sore^  to  understand 
that  be  will  look  to  the  principal  debtor, 
alone,  for  payment,  and  the  surety  Is  thereby 
lulled  Into  security  to  his  loss,  the  creditor 
should  suffer  the  consequences.  Hius  it  was 
held  in  Harris  v.  Bnooks,  21  Pick.  [Mass.] 
19Q  [32  Am.  Dec.  254]  that  a  parol  declara- 
tion of  the  holder  of  a.  note  to  the  surety,  that 
be  would  excmerate  him  and  look  to  the 
principal  only,  and  the  surety  by  reason 
thereof  omitted  to  take  up  the  note  and  se- 
cure himself,  constituted  a  good  defense  for 
the  surety.  Though  a  promise  to  look  to  the 
principal  debtor  alone  for  payment,  stand- 
ing by  Itself,  would  be  a  nudum  pactum, 
still,  as  has  been  said,  'where,  however,  the 
snrety  Is  induced  by  such  an  assurance  to 
surrender  the  secnritles  which  he  has  re- 
ceived from  the  principal,  or  to  forego  any 
means  of  Indemnity  or  protection,  an  estoppel 
wUl  arise  to  the  extent  of  the  resnlting  loss.' 
2  Am.  Lead.  Cas.  (5th  Ed.)  481.  Here  Bri- 
son, the  surety,  was  lulled  Into  security  by 
the  assurance  of  Brooks,  for  a  period  extend- 
ing from  1S74  or  1876  to  1885,  and  In  the 
meantime  the  principal  debtors  and  aU  of  the 
other  sureties  l>ecame  insolvent.  The  princi- 
pal debtors  had  furnished  security  by  the 
deed  of  trust,  executed  In  1876,  sufflclent  to 
satisfy  the  balance  due  upon  the  Judgment; 
but  this  security  became  depreciated  by  the 
laches  of  Brooks.  It  would  be  nothing  short 
of  giving  effect  to  a  fraud  to  require  the 
Brison  estate  to  pay  any  part  of  the  Judg- 
ment under  these  eireumstancea."  This  is  a 
dear  holding  that  a  promise  or  representation 
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that  the  eredltor'wonid  not  look  to  the  surety 
for  payment,  while  void  as  a  contract,  may 
nevertheless  be  the  basis  at  an  estoppel  when 
acted  OD  by  the  surety  to  his  loss.  We  must 
hold,  therefore,  that  the  court  erred  in  re- 
jecting the  otfered  evidence. 

[2]  The  bank  had  a  perfect  right  to  take 
security  from  Lee  for  any  particular  note  or 
notes.  It  seems  that  it  had  done  so  before 
the  sureties  took  action  looking  to  securing 
themselves.  Whether  such  sureties  or  co< 
makers  could  or  would  at  that  time  have 
been  able  to  secure  themselves  and  to  what 
extent  is  a  question  for  the  jury.  In  no 
event  are  the  sureties  to  be  relieved  beyond 
the  extent  to  whidi  they  were  damaged  by  be- 
ing caused  to  refrain  from  taking  security 
such  as  they  could  get  from  the  principal 
debtor. 

[3]  There  is  some  evidence  also  to  the  ef- 
fect that  the  bank  failed  to  enforce  its  mort- 
gage against  all  of  Lee's  property  covered  by 
it  and  apply  the  proceeds  to  Lee's  debts. 
This,  of  course,  the  bank  was  obligated  to  do, 
and  Its  failure  so  to  do  would  release  the 
sureties  to  the  extent  of  their  loss.  Lakeman 
v.  North  Missouri  Trust  Co.,  147  Mo.  App. 
48,  126  S.  W.  547;  Troll  v.  Beal  Estate  Co., 
186  Mo.  App.  196,  171  S.  W.  665.  This  phase 
of  the  case  was  not  fully  developed,  and  the 
evidfflice  is  not  satisfactory.  We  merely  al- 
lude to  it  in  view  of  another  trial. 

The  case  Is  reversed  and  remanded,  to  be 
retried  in  accordance  with  this  opinion  and 
the  opinions  In  the  two  former  cases  of  like 
natnre. 

OOX,  P.  J.,  and  FAKBIN6TON,  J.,  concur. 


KAKICOFB    V.    SCHWANBR.     (Na    12493.) 

(Kansas  City  Court  of  Appeals.     Missouri 
June  11,  1917.) 

1.  JCSnOXS  07  THX  Fkack  «=>155(3)— Afpeai, 
— JUBIBDICnON  OF  APPKIXATB  CODBT— UM- 

i^AWFtri,  Detaineb. 
Under  Rev.  St.  1909,  S  7705,  providing  that, 
if  judgment  of  a  justice  in  an  unlawful  detainer 
suit  be  rendered  during  the  term  of  the  drcuit 
court,  appeal  ia  retamaUe  within  six  days  after 
rendition  of  the  judgment;  section  7704,  pro- 
viding that  no  appeal  shall  be  allowed  unless  it 
is  appHed  tor  and  an  affidavit  and  recognizance 
filed  with  the  justice  before  the  return  day  of 
the  appeal:  and  section  7716,  providing  that 
dppellant  shall  file  in  the  circuit  court  a  tran- 
script and  the  original  papers  on  or  before  the 
return  day^if  judgment  was  rendered  during 
the  term  ot^e  circuit  court,  defendant  not  hav- 
ing applied  for  appeal  before  the  sixth  day  there- 
after, the  circuit  court  did  not  acquire  jurisdic- 
tion to  try' the  case  anew,  and  this  notwithstand- 
ing section  7722,  providing  that  where  complain- 
ant appeals  and  rails  to  file  a  sufficient  afiidavit 
or  recognizance,  and  shall  fail  to  perfect  it  ac- 
(>ording  to  order  of  the  court  or  shall  fail  to 
file  any  affidavit  or  recognizance  in  the  time 
required  by  law,  or  shall  not  prosecute  his  ap- 
peal, it  shall  be  dismissed,  and  section  77^, 
providing  that  in  case  of  such  default  if  defend- 
ant appeals  the  judgment  may  be  affirmed  or 
the    appeal    dismissed,    "such    default"    of   de- 


fendant refwring  to  things  he  fails  to  do  after 
the  appeal  is  obtained,  and  not  including  failure 
to  obtain  an  appeal,  and  notwithstanding  sec- 
tion 7717,  providing  that,  if  ^pellant  fails  to 
file  the  transcript  and  papers  on  or  before  the 
return  day,  appellee  majr  produce  them,  and  the 
judgment  shall  be  affirmed  unless  appellant 
shows  good  cause  for  his  default. 
•  [£!d.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  530.] 

2.  Evidence  «=>41— Judicial  Notice— Tkru 
OF  Court. 

A  court  may  take  judicial  notice  of  the  be- 
ginning, but  not  of  the  end,  <rf  the  term  of  a 
lower  court. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  §§  56-60.) 

3.  Justices  of  the  Peace  «=»155(3)— Delay- 
ed  APPEAIr-"JUBISDICTION   OVEB   SUBJEOT- 

Matteb." 
It  is  not  strictly  accurate  to  say  that  ifr 
because  of  an  extraneous  fact,  an  appeal  in  an 
unlawful  detainer  suit  from  a  justice  to  the  dr- 
cuit court  was  not  taken  in  the  time  allowed  by 
statute,  the  circuit  court  obtained  "no  juris- 
diction over  the  subject-matter" ;  that  phrase 
meaning  the  power  to  hear  that  class  of  actions^ 
and  the  statute  giving  it  the  power. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  630.] 

4.  JUDOUBNT  «=»460(8)  —  Petition  fob  Re- 
view—Vbbificatior. 

An  action  in  the  circuit  court  to  set  aside 
a  judgment  rendered  therein  at  a  former  term 
cannot  be  regarded  as  a  petition  for  review  un- 
der Rev.  St  1909,  §  2104,  as  amended  by  Laws 
1913,  p.  159;  the  petition  not  being  verified  as 
thereby  required. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  {  888.] 

5.  JuDOiiENT  «s>454— Vacation— E4UITAB1.E 
Bbuef. 

An  action  to  set  aside  a  judgment  of  a  cir- 
cuit court  on  appeal  from  a  justice,  on  the 
ground  that  the  appeal  was  not  in  time,  ia  not 
a  petition  in  eauity  nor  (me  asking  relief  on 
equitable  grounds. 

[KA.   Note.— For  other  eases,   see  Judgment,. 
Cent  Dig.  f  869.] 

6.  JUDQUENT  «=>518— COIXATEBAI,  ATTACK. 

An  independent  suit  to  set  aside  a  judgment 
of  the  circuit  court  rendered  at  a  former  term 
may  not  be  maintained  on  the  ground  that  the 
appeal  to  it  from  a  justice  was  not  taken  in. 
time,  the  court  having  tried  the  case  as  if  ap- 
peal had  been  in  time,  and  the  fact,  if  a  fact, 
that  it  was  not,  not  appearing  in  the  record ;  it 
being  presumed  that  tne  court  found  the  fact  of 
timely  appeal,  and  the  remedy  for  any  error 
therem  being  by  appeal,  the  same  as  for  any  oth- 
er erroneous  decision. 

[Ed.   Note.— For  other  cases,  see  Judgment,. 
Cent  Dig.  Sf  961,  962.) 

7.  Judgment  «=»334r— Vacation— Cobam  No- 
bis. 

A  writ  of  error  coram  nobis  is  to  bring  the 
court's  attention  to,  and  obtain  relief  from,  an 
error  as  to  a  fact  which,  without  negligence  of 
the  one  asking  for  the  writ  was  not  shown  and 
established  at  the  time  of  the  trial,  and  will 
not  lie  to  correct  an  error  of  fact  he  knew  or 
should  have  known ;  and  so  will  not  lie  at  in- 
stance of  one  who  took  appeal  from  a  justice  to 
the  circuit  court  where  judgment  was  rendered 
against  him,  to  vacate  such  judgment  on  the 
ground  that  by  reason  of  an  extraneous  fact  the 
appeid  was  not  in  time. 

[Ed.<  Note.— For  other  caaesi  see  Judgmrat, 
Cent.  Dig.  U  fi38-646.]  .       . 
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8.  JmMUBSl    «=a834^VACAXION— GOBAK  NO- 
BIS. 

Writ  of  coram  nobis  will  lie  to  open  ut>  judg- 
ment on  the  groond  that  it  was  rendered  against 
a  minor. 

CE<d.  Not&— For-  other  cases,  see  Judgment, 
Cait.  Dig.  U  638-646J      . 

0.  Af  FEAi,  AND  Ekbob  «=>036(1)  —  Bbvikw  — 

Pbesiticption. 
Judgment  adverse  to  plaintiff,  in  action  to 
vacate  a  judgment  on  the  ground,  among  others, 
that  he  was  a  minor  when  it  was  rendered 
against  bim,  may  on  appeal,  in  the  absence  of 
any  showing  to  the  contrary,  be  presumed  to  be 
based  on  a  finding  that  he  was  not  then  a  minor, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Coit.  Dig.  K  8783,  3784.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Frank  O.  Johnson,  Judge. 

Action  by  Forest  C.  V.  Karlcof e,  by  W. 
H.  A-  Karlcofe,  next  friend,  against  J.  O. 
Scbwaner.  From  .  ah  adverse  Judgment, 
plalntUC  appeals.    AflBrmed. 

L.  N.  Dempsey,  of  Kansas  City,  for  ap- 
pelant. Sebree,  Conrad  &  Wendorff,  of 
Kansas  City,  for  r^pondent. 

TBIMBIiE,  J.  This  was  an  action, 
bronght  September  19,  1914,  to  set  aside  a 
judgment  rendered  by  the  circuit  court  of 
Jackson  county  on  April  2,  1913.  After  a 
decision  adverse  to  the  petition,  the  case 
comes  here  by  way  of  appeal. 

To  understand  the  nature  of  the  Judgment 
songht  to  be  destroyed  and.  the  reasons  ap- 
pellant bas  for  seeking  its  destruction,  as 
well  as  resq^ondent's  contentions  in  opposi- 
tion thereto,  the  following  statement  of  facts 
Is  necessary: 

Appellant  Karlcofe,  defaulted  in  the  pay- 
ment of  a  deed  of  trust  he  had  given,  and 
the  property  was  duly  foreclosed  and  sold  to 
the  respondent,  Schwaner;  he  receiving  a 
trustee's  deed  In  due  form.  Karlcofe  refused 
to  give  possession  of  the  premises,  and 
Schwaner  brought  an  action  in  unlawful  de- 
tainer against  him  In  a  Justice's  court  Sum- 
mons was  duly  Issued  and  served,  the  par- 
ties appeared,  and  on  August  23,  1912,  Judg- 
ment for  iKissesslon  and  damages  was  award- 
ed. On  August  29th,  the  sixth  day  after  the 
rendition  of  the  Judgment,  Karlcofe  filed 
an  affidavit  and  bond  for  appeal,  and  on 
that  date  the  Justice  made  an  order  allow- 
ing an  appeal  to  the  circuit  court.  A  tran- 
script of  the  record  and  proceedings,  togeth- 
er with  the  original  papers,  was  filed  in  the 
circuit  clerk's  office  on  September  3,  1912. 
On  the  2d  of  April,  1913,  the  case  came  on 
for  trial,  but  Karlcofe  did  not  appear.  His 
default  was  noted,  and  thereupon  the  evi- 
dence for  the  plaintiff  was  heard,  and  the 
circuit  court  rendered  Judgment  In  Schwa- 
ner's  favor  for  possession  of  the  premises 
and  for  damages.  At  the  same  term  and 
on  April  6,  1913,  Karlcofe  filed  a  motion  to 
set  aside  the  Judgment.  Said  motion  set  up 
that  he  (Karlcofe)  was  bom  August  12,  1893, 
and  consequently  was  not  yet  21  years  old 


and  would  not  be  until  August  12,.  1913; 
and  the  ground  of  said  motion  was  that  he 
was  a  minor, and  no  guardian  ad  litem  nad 
been  appointed  for  him  either  In  the  Jus- 
tice's or  in  the  circuit  court.  On  the  hear- 
ing of  this  motion,  'evidence  was  offered  in 
support  thereof,  and  also  evidence  was  in- 
troduced showing  that,  In  obtaining  the  loan 
sacured  by  the  deed  of  trust  which  was  fore- 
closed, Karlcofe  had,  on  April  3,  1912,  made 
an  affidavit  that  he  was  then  21  years  old, 
and  hla  parents  had  likewise  made  affidavit 
that  he  was  bom  on  August  12,  1890.  The 
court,  after  heaiing  the  evidence  on  said 
motiom,  overruled  it  Thereupon  Karlcofe 
took  steps  looking  toward  an  appeal.  He  fil- 
ed the  necessary  affidavit,  and  an  appeal  was 
allowed;., but  It  was  never  perfected.  After- 
wards, on  September  19,  1914,  as  stated,  he 
brought  this  separate  and  Independoit  suit 
to  set  aside  the  Judgment  in  unlavrful  de- 
tainer rendered  by  the  circuit  court 

Two  grounds  are  relied  upon  as  the  basis 
of  aivellant's  right  to  have  the  Judgment  an- 
nulled: First  That  the  circuit  court  acquir- 
ed no  Jurisdiction  over,  (»  iwwer  to  hear' 
and  determine,  the  unlawful  detainer  suit 
Second.  That  at  the  time  said  court  rendered 
Judgment  Karlcofe  was  a  minor,  and,  no 
guardian  ad  litem  having  been  appointed 
for  itim,  the  court  was  without  power  to 
teaAer  a  Judgment  against  him. 

[1,2]  The  first  "ground  invokes  the  prin- 
ciple that  In  an  unlawful  detainer  suit  the 
Justice  court  has  exclusive  original  Jurisdic- 
tion, and,  unless  an  appeal  therefrom  Is  ap- 
plied for  within  the  time  allowed  by  statute, 
no  Jurisdiction  over  that  particular  case  Is 
acquired  by  the  circuit  court;  for  the  only 
Jurisdiction  it  can  acquire  is  appellate. 
Nor,  in  such  case,  will  the  appearance  in  the 
circuit  court  of  the  opposite  party  confer 
Jurisdiction.  Robinson  v.  Walker,  45  Mo. 
117;  Sldwell  v.  Jett  213  Mo.  601,  112  S.  W. 
66;  In  re  Grading  Bledsoe  Hill,  222  Mo.  604, 
608,  120  S.  W.  1184.  AppeUant  alleges  in 
his  petition  that  at  the  time  the  Justice  ren- 
dered Judgment  to  wit,  on  August  23,  1912, 
the  circuit  court  was  in  8e88i(m  and  the 
term  continued  thereafter  till  September  7th. 
Under  section  7706,  B.  &  Mo.  1909,  if  the 
Judgment  of  a  justice  in  an  unlawful  de- 
tainer suit  be  rendered  during  the  term  of 
the  circuit  court,  the  appeal  is  returnable 
within  six  days  after  the  rendition  of  the 
Judgment  Secticm  7704  provides  that  no 
appeal  shall  be  allowed  unless  the  same  be 
applied  for  and  an  affidavit  and  recogni- 
zance filed  with  the  Justice  before  the  re- 
turn day  of  the  am>eaL  Section  7716  pro- 
vides that  the  appellant  shall  cause  to  be 
filed  in  the  circuit  clerk's  office  a  transcript 
of  the  record  and  proceedings,  together  with 
the  original  papers  on  or  before  the  return 
day  of  the  appeal.  The  Justice's  judgment 
was  rendered  August  23d,  the  affidavit  and 
recognizance  were  filed  on  the  29th,  and  the 
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transcript  was  filed  in  tbe  clerk's  office  Sep- 
teii\t>er  3d.  Consequently,  appellant  asserts 
the  drcnlt  court  was  without  Jurisdiction  to 
try  said  case  on  appeal  and  render  a  Judg- 
ment therein.  If  it  be  admitted  that  the 
Justice's  Judgment  was  rendered  in  term 
time,  then  the  appeal  was  not  applied  for  In 
time;  because,  although  the  20th  was  the 
sixth  day  after  tbe  rendition  of  the  Judg- 
ment and  was  the  return  day  of  the  appeal, 
yet  section  7704  requires  that  the  appeal 
shall  be  ai^Ued  for,  and  the  affidavit  and 
bond  filed,  before  the  return  day.  Robinson 
T.  Walker,  supra,  45  Mo.  loc.  clt.  119.  Sec- 
tion 7722  provides  that  where  the  complain- 
ant appeals  and  falls  to  do  certain  epumerat- 
ed  things,  among  which  is  the  failure  to  file 
any  affidavit  or  recognizance  within  the  time 
required  by  law,  the  appeal  shall  be  dis- 
missed. •  And  section  7728  provides  that, 
where  the  defendant  Is  the  one  who  appeals, 
then,  in  case  of  "such  default"  (referring  to 
the  default  spedfled  In  section  7722),  the 
Judgment  of  the  Justice  may  be  affirmed  or 
the  appeal  dismissed.  It  would  seem  that, 
strictly  speaking,  the  word  "default"  here 
used  might  refer  rather  to  the  things  the  de- 
fendant fails  to  do  after  the  appeal  Is  ob- 
tained and  does  not  include  the  failnre  to 
obtain  an  appeal.  In  the  case  of  Coles  ▼. 
Foley,  18  Mo.  App.  240,  the  St  Louis  Coart 
of  Appeals  held  that  since  section  7725  au- 
thorized the  circuit  court  "in  case  of  a  Judg- 
ment by  default"  to  assess  the  monthly  val- 
vis  of  the  premises  and  the  damages,  there- 
tore  section  7723  did  not  limit  the  court  to 
a  mere  affirmance  or  dismissal.  But  in  that 
case  the  defendant  "had  taken  and  perfected 
his  appeal"  and  afterwards  failed  to  appear ; 
that  Is,  he  was  strictly  In  default.  So  that 
the  case,  by  reason  of  tbe  facts,  is  not  an 
authority  squarely  supporting  the  view  that 
the  circuit  court  In  the  case  at  bar  had  Juris- 
diction to  try  the  case  anew,  where  it  Is 
asserted  that  the  appeal  was  not  applied  for 
in  time. 

Respondent  argues  that  inasmuch  as  sec- 
tion 7717  provides  that,  if  the  appellant  fails 
to  file  the  transcript  and  papers  on  or  before 
the  return  day  of  the  appeal,  the  appellee 
may  produce  them,  and  the  Judgment  shall 
be  affirmed  unless  the  appellant  presents 
good  cause  for  his  default;  and,  since  the 
circuit  court  tried  the  case  as  If  it  had  Juris- 
diction, it  may  be  presumed  that  the  appel- 
lee, Schwaner,  filed  the  transcript  and  pa- 
pers and  that  there  was  good  reason  for 
Karicofe  not  filing  them  in  time.  If  the  fail- 
ure to  file  the  transcript  within  six  days 
were  all  that  appellant  herein  relies  upon, 
then,  under  the  decision  of  Coles  v.  Foley, 
supra,  the  circuit  court  had  power  to  render 
the  decision  since  the  circuit  court  did  pre- 
cisely what  the  triaj  court  there  did.  But 
the  transcript  was  filed  in  time  If  the  Jus- 
tice's Judgment  was  ^ndered  during  the  va- 
cation of  the  circuit  court,  for  section  7705 
<eys  that  when  that  is  the  case  the  first  day 


of  the  next  term  is  the  return  day  of  tbfl 
appeal,  and  we  9an  take  Judicial  notice  of 
the  beginning  of  the  term  though  not  of  ita 
end.  Hadley  t.  Bemero,  07  Mo.  App.  314, 
71  S.  W.  451.  So  that  the  argument  that  the 
court  may  have  proceeded  imder  the  situa- 
tion provided  for  in  section  7717  in  no  way 
meets  the  contention  that  the  appeal  was 
not  applied  for  in  time  because  the  Judgment 
of  tbe  Justice  was  rendered  during  the  term 
of  the  circuit  court  Indeed,  if  it  were  con- 
ceded that  the  steps  were  taken  as  aufhorlii- 
ed  under  section  7717,  this  would  be  an  ad- 
mission, at  least  implied,  that  tlie  Justice's 
Judgment  was  rendered  during  the  term  of 
the  circuit  court,  whereas,  that  fact  is  de- 
nied ;  and,  so  far  from  there  being  any  pre- 
sumption that  the  appellant  did  not  file  the 
transcript  in  time  and  that  the  appellee  filed 
it  for  him,  the  statements  in  the  record  and 
pleadings  of  both  sides  are  all  to  the  con- 
trary, with  the  sole  exception  of  Karicofe's 
charge  that  the  Justice's  Judgment  was  ren- 
dered In  term  time.  We  are  therefore  ot  the 
opinion  that  appellant's  first  ground  for  ask- 
ing that  the  Judgment  be  set  aside  cannot  be 
met  by  the  suggestions  of  respondent  thus 
far  considered. 

[3-6]  But  It  does  not  follow  from  this  that 
appellant  Is  entitled  to  succeed  in  his  efforts 
to  destroy  the  Judgment  The  claim  that  the 
appeal  from  the  Justice  was  not  taken  in 
time  rests  upon  the  alleged  existence  of  some- 
thing ontslde  of  the  record  and  of  the  Judg- 
ment roll.  The  Judgment  attacked  therefore 
occupies  a  vastly  difi'erent  status  than  if  the 
alleged  fact  appeared  upon  the  face  of  the 
record.  It  is  a  well-established  rule  that 
where  the  power  of  a  court,  like  the  circuit 
court,  to  pass  upon  a  particular  case,  rests 
solely  upon  a  matter  in  pals.  Its  Judgment  is 
not  open  to  collateral  attack,  but  Is  valid 
until  It  Is  reversod  by  appeal  or  writ  of  er- 
ror or  is  annulled  by  other  direct  attack.  It 
is  not  strictly  accurate  to  say  that  if,  by  rea- 
son of  an  extraneous  fact  an  appeal  In  an 
unlawful  detainer  suit  was  not  taken  from 
the  Justice  in  the  time  allowed  by  statute, 
then  the  circuit  court  obtained  "no  Jurisdic- 
tion over  the  subject-matter,"  because, 
strictly  speaking,  that  phase  means  the  pow- 
er conferred  by  law  to  hear  the  class  of  ac- 
tions to  which  a  case  belongs,  and  the  stat- 
utes give  that  power  to  the  circuit  court 
Iladley  v.  Bemero,  103  Mo.  App.  619.  551,  78 
S.  W.  64.  Now  the  action  In  the  case  at  bar 
Is,  as  stated,  a  separate  and  Independent  suit 
to  set  aside  a  Judgment  of  the  circuit  court 
rendered  at  a  former  term.  It  cannot  be  re- 
garded as  a  petition  for  review,  under  sec- 
tion 2104,  R.  S.  ^lo.  1909,  as  amended  by 
Laws  1913,  p.  150.  It  was  not  verified  as 
that  statute  requires.  It  Is  not  a  petition  in 
equity,  nor  one  asking  that  a  Judgment  be 
set  aside  upon  equitable  grounds. 

So  that  we  are  of  the  opinion  that  this  Is 
purely  a  collateral  attack  upon  the  Judgment 
sought  to  be  destroyed;   that  since  the  cij> 
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cult  court  tried  the  case  as  If  a  fact  existed 
wbich  made  tbe  appeal  properly  and  timely 
taken,  and  tbere  Is  nothing  on  tbe  face  of 
the  record  to  show  to  the  contrary,  It  is  pre- 
sumed that  the  court  found  that  such  fact 
existed ;  and  that,  if  the  court  erred  in  such 
finding,  then  the  remedy  to  correct  that  er- 
ror is  the  same  as  when  other  erroneous  de- 
cisions are  made.  Hadley  v.  Bernero,  103 
Mo.  App.  549.  553-560,  78  S.  W.  64. 

[7]  Even  If  the  petition  herein  could  be 
regarded  as  in  the  nature  of  a  petition  for  a 
writ  of  error  coram  nobis,  yet  that  wiU  not 
lie  for  tbe  correctlmi  of  an  error  as  to  such 
a  fact  as  the  one  now  under  consideration, 
namely,  that  tbe  Justice's  Judgment  was  ren- 
dered during  a  term  of  the  circuit  court  As 
to  such  a  fact,  that  was  a  matter  which  ai>- 
pellant  should  hare  known,  and,  had  he  l>een 
diligent,  he  would  have  brought  it  to  the  at- 
tention of  the  court  In  that  case.  He  it  was 
who  took  the  appeal,  and  therefore  be  knew 
that  the  case  would  be  up  for  consideration 
in  the  circuit  court  at  some  time,  and  it  was 
his  business  to  know  when  the  case  was  re- 
turnable. A  writ  of  error  coram  nobis  will 
not  Ue  to  correct  an  error  of  fact  whldi  the 
appellant  knew  or  should  have  known.  Had- 
ley V.  Bernero,  103  Mo.  App.  1549,  662,  78  S. 
W.  64.  It  Is  to  bring  the  attention  of  the 
court  to,  and  obtain  relief  from,  an  error  as 
to  a  fact  which,  without  negligence  on  the 
part  of  the  one  asking  for  tbe  writ,  was  not 
shown  and  established  at  the  time  of  the 
trlaL  5  Am.  &  Bng.  Ency.  of  PI.  &  Pr.  28; 
Jeude  V.  Sims,  258  Mo.  26,  166  S.  W.  1048, 
1052;  State  v.  Stanley,  225  Mo.  526,  5.'?4,  125 
S.  W.  475. 

[I,  •]  However,  If  the  petition  herein  could 
be  considered  in  the  light  of  an  application 
for  a  writ  coram  nobis,  It  would  lie  to  open 
up  the  Judgment  on  the  ground  that  tbe  one 
against  whom  the  judgment  was  rendered 
was  a  minor.  Powell  v.  Gott,  13  Mo.  459,  53 
Am.  Dec.  153;  Jeude  t.  Sims,  supra;  2 
Tldd's  Practice,  1136 ;  Ufe  Ass'n  of  America 
V.  Fassett,  102  111.  315.  Appellant  appeared 
in  the  circuit  court  and  filed  a  motion  in  tbe 
nature  of  a  writ  coram  nobis  on  that  ground, 
and  the  question  of  his  infancy  was  investi- 
gated; but  the  court  found  that  he  was  of 
age.  This  might  perhaps  produce  tbe  same 
result  as  U  the  question  of  minority  had 
been  raised  in  the  original  suit  and  the  court 
had  expressly  found  that  the  party  ngalnst 
whom  the  case  was  brought  was  of  age.  In 
which  case  it  would  be  a  question  whether 
the  writ  coram  nobis  would  be  the  proper 
remedy,  as  the  claimed  fact  of  infancy  iu 
that  event  would  not  be  one  consistent  with 
the  record,  nor  would  the  judgment  be  one 
that  would  fiot  have  been  rendered  had  the 
attention  of  the  court  been  directed  to  tbe 
question  of  infancy.  But,  if  the  appellant 
was  a  minor  at  the  time  the  motion  in  tbe 
original  case  was  filed,  doubtless  the  filing  of 


tbe  motion  was  nothing.  It  was  the  same  as 
if  he  had  never  filed  it.  Hoice,  if  the  peti- 
tion in  the  case  at  bar  can  be  treated  as 
being  in  the  nature  of  an  apidlcatlon  for  a 
writ  coram  nobis,  it  would  have  to  be  con- 
sidered as  if  no  similar  motion  bad  been  filed 
in  the  original  case.  But  in  the  case  now 
before  us  tbe  question  of  whether  appellant 
was  of  age  or  was  a  minor  was  again  pre- 
sented, and  evidence  thereon  was  heard  pro 
and  con.  The  Judgment  of  the  court,  in  the 
case  at  bar,  was  against  appellant.  There 
was  evidence  In  the  present  action  to  Justify 
the  trial  court  in  finding  that  appellant  was 
of  age  at  the.  time  the  judgment  was. render- 
ed and  at  the  time  he  filed  Us.  motlwi.  No 
finding  of  fnqt  or  declarattons  of  law  were 
asked  or  given.  The  Judgment  of  tbe  trial 
court,  in  the  absence  of  any  showing  to  the 
contrary,  -isms  therefore  be  presumed  to  be 
based  on  the  fact  that  the  trial  court  in  this 
action  tQuad  that  appellant  was  not  a  minoi 
at  the  time  the  Judgment  was  rendered.  So, 
that,  even  If  we  mii^t,  in  a  spirit  of  gracious 
Ubetallty,  treat  the  petition  herein  as  an 
application  for  a  writ  coram  nobis  (a  thing 
which  we  gravely  doubt),  still  the  appellant 
has  not  shown  us  that  he  Is  entitled  to  a  re- 
versal of  tlie  trial  court's  Judgment  in  this 
case. 

Wherefore  the  Judgment  Is  affirmed.    The 
other  Judges  concur. 


EVANS  v.  UNITY  INVESTMENT  CO.  «t  aL 

(No.  12474.) 

(Kansas  Oity  Conrt  of  Appeals.     Missouri. 

June  11,  1017.) 

1.  GOBPOBATIONS  «=»579(2)— TBAITSraB  OF  AS- 
BITS— IiIABILITT  OF  TBANSFEBKB. 

If  a  new  corporation  secures  assets  of  an  old 
one,  paying  nothing  therefor,  while  the  old  cor- 
poration derives  no  benefit  from  tbe  tranmctton, 
the  new  should  be  held  liable  in  equity  for  tlie 
debts  of  the  old  at  least  to  the  extent  of  the 
value  of  tbe  assets  received. 

[Rd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  jfS  2307,  2309,  2313,  2316.] 

2.  CoBPOHATioNs  ®=»570(2)— Tbansfeb  of  As- 

SBT8— LlABILITT  OF  TRAJ^BrBBBB. 

Where  a  corporation  with  assets  worth  ap- 
proximately $17,000  was  indebted  in  excess  of 
flOO,000,  and  a  new  corporation  was  formed  to 
take  over  its  assets,  and  it  did  so,  and  paid 
the  creditors  35  cents  on  tbe  dollar,  thus  ex- 
pending more  than  the  valae  of  tbe  assets  re- 
ceive<1.  it  was  not  liable  to  creditors  of  the  old 
corporation  in  the  absence  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  a  2307,  2309,  2313,  2316.] 

3.  CoRPOBAXioNS  €=>579(2>— Tbansfeb  of  As- 
sets—Liabilitt  OF  Tbansferee. 

The  mere  transfer  of  the  assets  of  a  corpora- 
tion, even  in  a  failing  condition,  to  another  cor- 
poration, docs  not  ipso  facto  render  the  latter 
liable  for  the  former's  debts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2307,  2309,  2313,  2316.] 

4.  Corporations  <g=»544(l)  —  Pbefbbence  of 
Creoitobs. 

That  a  transfer  of  the  cwporation  assets 
may  have  resulted  in .  a  preference  of  certain 
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credlton  as  against  others  does  not  avoid  the 
transfer,  since  a  corporation  has-  a  right  to  do 
that  in  good  faith  while  its  property  is  in  its 
hands,  and  is  not  bound  b;  any  hen  of  the 
preferred  creditor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  a  21«7-2ie».l 

Appeal  from  Circuit  Coart.  Jacks<m  Coun- 
ty; Thomas  B.  Buckner,  Judge. 
"Not  to  be  ofBclally  published." 
Suit  by  Harry  M.  Bvaus  against  the  Unity 
Investment  Company  and  another.  From  the 
judgment  rendered,  plaintiff  appeals.  Af- 
firmed. 

E.  D.  ElllBOii  and  Boi  B.  TOdd,  both  of 
Kansas  City,  for  appellant  Harding,  Mur- 
phy &  Harris,  of  Kansas  GUj,  for  respond- 
ents. 

TRIMBLE,  3.  nils  is  a  suit  to  recover 
the  unpaid  balance  due  on  each  of  three  notes 
indorsed  to  plaintiff  by  the  defendant  Unity 
Investment  Company.  It  is  an  action  in 
equity,  since  the  plaintiff  seeks  to  hold  the 
defendant  Caddo  Realty  Company,  on  the 
ground  that  the  latter  is  the  successor  to,  and 
the  fraudulent  transferee  and  assignee  Of,  all 
the  assets  of  the  former  whereby  its  credi- 
tors, and  especially  plaintiff,  were  defrauded 
and  prevented  from  collecting  the  debts  owed 
by  it 

The  dianoellor  heard  the  evidence,  and  in 
each  count  rendered  Judgment  for  the  amount 
due  on  the  note  therein  against  the  Unity  In- 
vestment Company,  but  refused  to  hold  the 
Caddo  Realty  Company  liable.  Plaintiff  has 
appealed  contending  that  the  Judgment 
should  be  against  it  also. 

The  Unity  Investment  Company,  which  for 
brevity  and  convenience  we  shall  hereinaft- 
er call  the  old  corporation,  was  organized  in 
1910  to  do  a  brokerage  business  and  to  buy 
and  sell  second  mortgage  pai^er.  It  had  a 
paid-up  capital  of  $100,000,  of  which  B.  O. 
Halght  owned  $50,000,  J.  D.  Eubank  bad  $25,- 
000  and  plaintiff  Evans,  $25,000.  In  the 
ooiurse  of  its  operations  It  became  the  owner 
of  a  large  amount  of  second  mortgage  notes. 
Plaintiff,  Evans,  obtained  about  $26,000 
worth  of  these  notes  at  a  discount  at  the 
same  time  demanding  and  receiving  an  ad- 
ditional cash  margin  of  $2,00Q  to  protect  him. 
The  Unity  Investment  Company  indorsed 
these  notes  to  plaintiff.  At  this  time  Eu- 
bank was  in  Europe  and  knew  nothing  of  the 
transaction.  The  three  notes  in  suit  were 
among  the  notes  thus  obtained  by  the  plain- 
tiff. The  Unity  Company  was  in  debt  some- 
where near  $100,000  to  various  banks  and  in- 
dividuals, on  all  of  which  paper  Eubank  and 
Halght  were  individual  Indorsers.  Kvans  was 
on  none  of  it  and  sold  his  stock  in  the  cor- 
poration to  Halght,  or  perhaps  to  Mm  and 
Eubank,  for  $15,000,  though,  in  fact,  the 
stock  was  worthless  at  that  time.  Haight 
gave  bis  note  for  this'  $15,000  and  put  up  two- 
thirds  of  the  capital  stock  of  the  Unity  Com- 


pany as  security.  Plaintiff  sold  the  note  to  a 
bank,  and  the  stock  as  collateral  went  along 
with  it  At  this  time  the  as^ts  of  the  Unity 
Company  were  ■wwrth  (somewhere  between 
$15,000  and  $17,000,  while  its  Uabilities  were 
more  than  four  times  that  much.  These  as- 
sets consisted  of  equltieti  in  property  scatter- 
ed here,  there  and  everywhere,  and  while 
they  were  Carried  on  the  books  of  the  Unity 
Company  at  a  valuation  of  somewhere  near 
$54,000,  we  are  not  disposed  to  disagree  with 
the  finding  of  the  chancellor  that  they  were 
really  worth  only  the  amount  herelnalwve 
stated. 

The  creditors  of  the  Unity  Company  were 
threatening  bankruptcy  proceedings,  and, 
while  this  was  being  discussed,  the  unse- 
cured or  open  account  creditors  agreed  tu 
take  35  centa  on  the  dollar  for  their  claims. 
Eubank  was,  as  stated,  indorser  upon  the 
paper  of  the  Unity  Company  except  the  notes 
plaintiff  had  bought  Thereupon  £>ubank, 
and  the  banks  which  held  the  Unity  paper  on 
which  was  Eubauk's  name,  agreed  to  an  ar- 
rangement whereby  a  new  corporation,  the 
Caddo  Realty  Company,  was  to  be  organized, 
and  Eubank  aud  bis  wife  would  put  a  large 
sum  of  money  into  the  new  concern,  the  old 
company  would  convey  all  of  ita  asaeta  to  the 
new,  and  the  new  company  would  imy  off 
these  debta  and  the  unsecured  claims  at  35 
cents  on  the  dollar  which  the  holders  thereof 
had  agreed  to  accept 

The  new  corporation  was  formed  with  Eu- 
bank owning  practically  all  of  the  stodc;  a 
representative  from  each  of  the  creditor 
banks  holding  one  share  and  flUing  out  the 
board  of  directors,  l^reupon  the  old  cor- 
poration held  a  stockholders'  meeting,  at 
which  all  were  present  and  passed  a  resolu- 
tion reciting  in  substance  that  whereas  the 
corporation  had  outstanding  obligations,  and 
the  unsecured  creditors  had  agreed  to  acc^t 
35  cents'  on  the  dollar  for  their  debta,  and  an 
offer  to  pay  that  amount  had  been  made  If 
the  corporation  would  turn  over  ite  asseta 
to  the  one  making  the  offer,  and  it  being  to 
the  interest  of  the  corporation  to  do  this, 
therefore  the  officers  were  authorized  to  turn 
over  all  the  asseta  of  the  conq)any  to  the  Cad- 
do Realty  Company  subject  to  all  incum- 
brances and  taxes.  There  was  nothing  wrong 
or  secret  about  this  meeting.  In  fact  the 
brother-in-law  and  attorney  of  plaintiff  was 
on  the  board  of  the  old  company,  knew  all 
about  it,  approved  it  and  indicated  his  ap- 
proval by  signing  the  minutes  of  the  order. 

(1,  2]  Thereupon  Eubank  and  his  wife  put 
into  the  new  company  property  and  cash  to 
the  amount  of  something  in  the  neighborhood 
of  $65,000,  and  the  old  corporation  turned 
over  Ita  asseta  to  the  new.  When  this  was 
done  the  old  company  ceased  doing  business, 
and  the  new  began  handling  all  of  ita  proper- 
ty in  the  business  of  paying  off  the  debta  of 
the  old  corporation  which  were  contemplated 
should' be  paid  whan  the  transfer  at  the  as- 
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sets  of  the  old  to  tbe  new  was  made.  Babank- 
says .  the  liability  of  the  old  ootiwratloB  to 
plalotUt  oa  the  notes  Indorsed  to  him  was 
not  overlocdced  or  forgotten,  but  that,  as  he 
had  bought  them  at  a  large  discount  and  bad 
required  an  additional  seonrlty  of  $2,000  in 
cash,  It  was  thought  he  was  secured  In 
that  way.  But,  however  this  may  be,  tbe  fact 
is  that  the  new  company,  as  the  chancellor 
found,  paid  off  debts  of  the  old  company  far 
In  ^cess  of  the  value  of  tbe  assets  it  receiv- 
ed from  tbe  old  company.  It  paid  out  at 
least  $10,000  in  money  in  settling  outstanding 
claims  and  canceled  other  debts  In  sums  ag- 
gregating $3,000,  and  took  up  the  indebted- 
ness owed .  by  the  old  company  at  various 
banks  by  giving  notes  of  the  new  company 
to  the  amonnt  of  $50,000.  There  Is  no  show- 
ing that  the  money  used  by  the  new  corpora- 
tion was  not  properly  and  honestly  applied 
to  the  debts  of  the  old.  There  was  no  agree- 
ment that  the  debts  and  liabilities  of.  the  old 
were  to  be  assumed  by  the  new,  though,  so 
far  as  the  record  disclosed,  all  were  taken 
care  of  by  the  new  e-tcept  the  liability  of  tbe 
old  company  as  indorser  on  the  notes  held 
by  plaintiff.  So  that  there  was  no  contract 
1^  which  tile  new  corporation  agreed  to  pay 
plalntUTs  debt  it  it  turned  out  that  the  se- 
cnrity  he  held  was  not  sufficient  for  that  pur- 
pose ;  and  the  only  ground  upon  which  the  new 
corporation  can  be  held  Uable  therefor  is  on 
the  ground  of  fraud,  either  actual  or  construc- 
tive, in  tbe  bnttsfer  and  receipt  of  the  assets 
from  the  old  corporation  to  the  new.  We  do  not 
see  where  there  was  any  fraud  in  that,  under 
the  drcnmstances  shown.  Of  course,  if  the 
new  corporation  got  assets  of  the  old  for 
which  it  paid  nothing  or  from  which  the  old 
derived  no  benefit,  then  the  new  should  be 
held  liable  in  equity  for  the  debts  of  the  old, 
at  least  to  the  extent  Of  the  value  of  the  as- 
sets received.  And  it  is  by  reason  of  such  a 
situation  that  equity  usually  holds  a  corpo- 
ration obtaining  assets  from  a  predecessor 
liable  for'  the  debts  thereof,  for  instance;  in 
the  case  of  Sweeney  v.  Heap  O'Brien  Mill- 
ing Oo.,  186  S.  W.  741,  the  new  company 
was  not  organized  in'  order  to  pay  the  debts 
of  the  old,  but  "with  tbe  hope  on  thie  part  of 
the  stockliolders'of  the  latter  company  to  re- 
coup their  losses  by  engaging  in  a  further 
mining  venture."  'The  assets  of  the  old  com- 
pany consisted  of  a  mining  plant,  mortgaged 
for  $7,600  to  certain  of  Its  stockholders.  These 
mortgagee  stbckholdera  were  also  stockhold- 
ers in  the  new  company,  ^nd  they  consented 
that  the  plant  should  be  sold  by  the  old  com- 
pany to  tbe  new,  and  that  for  this  sale  the 
new  company  was  to  pay  $4,000  in  stock  to 
be  held'  by  a  trustee  for  the  benefit  first  of  the 
mortgagees,  and  next  for  the  benefit  of  the 


plaintiff  creditor  of  the  old  cranpany,  and,  if 
anyttilng  Were  left,  this  was  to  go  to  the 
stockholders  of  the  old  company  generally. 
The  effect  at  this  transaction  was,  as  the 
court  says,  that  the  old  company  "got  noth- 
ing," while  it  was  at  the  same  time  denud- 
ed of  its  property  by  a  conveyance  thereof 
by  the  stockholders  themselves  to  themselves. 
As  the  property  of  the  old  corporation  was 
turned  over  to  the  new,  without  considera- 
tion, and  without  any  arrangement  being 
made  for  the  payment  of  its  debts,  the  new 
was  held  liable  for  the  debts  of  the  old,  at 
least  to  the  extent  of  the  assets  turned 
over.  An  examination  into  the  facts  of  the 
other  cases  cited  by  appellant  discloses  that 
this  was  the  situation  In  each  of  them  and  is 
the  ground  upon  which  the  new  company 
was  held  liable.  But  such  is  not  the  case 
here. 

[3]  The  mere  transfer  of  the  assets  of  a 
corporation,  even  in  a  falling  condition,  to  an- 
other corporation,  does  not  ipso  facto  render 
the  latter  liable  for  the  former's  debts.  Use 
transfer  was  not  made  without  consideration 
to  the  old  company,  neither  was  it  made  in 
order  to  defraud  its  creditors,  but  in  order 
that  they  might  be  paid.  And  that  purpose 
was  carried  out. 

[4]  The  fact  that  it  may  have  resulted  in  a 
preference  of  creditors  as  against  plaintiff 
makes  no  difference,  since  a  corporation  has 
a  right  to  do  that  in  good  faith  while  its  prop- 
erty is  in  its  bands,  and  Is  not  bound  by  any 
lien  of  the  preferred  creditor.  Graham  Pa- 
per Co.  V.  Sheridan  Pub.  Co.,  172  Mo.  App. 
495,  158  S.  W.  92;  Alberger  v.  National 
Bank,  128  Mo;  313,  27  S.  W.  637;  Schufeldt 
V.  Smith,  131  Mo.  280,  31  S.  W.  1089,  29  L.  B. 
A.  830,  52  Am.  St.  Bep.  fi28. 

The  circumstances  are  sneb  that  the  chan- 
cellor is  not  required  to  treat  the  transfer 
as  a  mere  merger  of  the  old  corporatitm  into 
the  new  or  as  a  mere  transformation  in  name, 
but  as  a  disposition  of  the  assets  of  the  old 
comi)any  made  by  it  in  good  faith  and  from 
which  it  obtained  the  benefit  of  having  all  its 
creditors  paid  except  plaintiff.  This  it 
had  a  right  to  do ;  and.  the  transferee  having 
accompUsbed  the  purpose  for  which  the  trans- 
fer was  made,  and,  since,  in  order  to  do<  so. 
It  obtained  elsewhere  and  osed  assets  far  in 
ezceaa  of  the  assets  it  received  from  the  old 
company,  it  should  not  be  held  liable  tor 
plaintiff's  debt  also.  Warren  v.  Mayer  B'er- 
tlllzer,  etc;,  Co.,  146  Mo.  App.  558,  122  S.  W. 
1087 !  Zimmerman  v.  Crush  Produce  Co., 
156  Mo.  App.  688,  187  S.  W.  642. 

Wedo  not  think  plaintiff  has  shown  a  case 
calling  for  the  interposition  of  a  dourt  of 
equity.  Consequently  the  decree  of  the  chan- 
cellor is  affirmed.    All  concur. 
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SCHDLTZ  T.  ST,  LOUIS  BIALLDABLH 
CASTING  CO.    (No.  14711.) 

(St  Ijotiis  Court  of  Appeals.    Missouri.    June 

6,  1817.    Rehearing  Denied 

June  29,  1917.) 

1.  Master  and  Sbbvant  «s>234(1),  289(16)— 
Question  job  Juby— OowTRiBrTOHT  Nboli- 

OENCE. 

That  laborer  in  malleable  casting  company's 
plant  selected  a  poker  with  a  battered  and  sliv- 
ered end,  in  the  use  of  which  such  defect  caused 
a  wound  to  his  band,  resulting  in  blood  poison- 
ing, was  not  contributory  negligence  as  a  matter 
of  law,  where  all  pokers  furnished  him  were 
similarly  defective;  for  mere  knowledge  by  serv- 
ant of  defects  in  tools  is  not  necessarily  con- 
tributory negligence,  unless  the  danger  there- 
from is  such  as  to  threaten  immediate  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  706,  1107.] 

2.  Mabteb  and  Sebvant  «=3278(3)— Evidence 
-T  Neoliqence  in  Fubnisbino  Defective 
Tools. 

In  action  by  laborer  in  malleable  casting 
company's  plant  for  injuries  from  blood  poison- 
ing from  slivered  poker,  evidence  of  employer's 
negligence  made  a  prima  facie  case. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  958.] 

3.  Hasteb  and  Servant  $=3226(1)  —  Aasnup- 
TioN  OF  Risk. 

Where  master  is  negligent  in  furnishing  a 
servant  a  defective  appliance,  there  is  no  room 
for  assumed  risk  theory. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §$  659,  660,  661,  665.] 

Appeal  from  St  Louis  Circuit  Court;  Leo 

S.  Rassieur,  Judge. 
"Not  to  be  offldally  published." 
Action  by  Pr^lt  Scbultz  against  the  St 

Louis  Malleable  Casting  Company.     From 

judgment  for   plaintiff,    defeadant   appeals. 

AfBrmed. 

Chas.  EI  Morrow,  of  St  Louis,  for  appel- 
lant Earl  M.  Plrkey,  of  St  Louis,  tm  re- 
spondent. 

ALLEN,  J.  This  is  an  action  seeking  a 
recovery  for  injuries  sustained  by  plaintiff 
while  in  the  employ  of  tJie  defendant  cor- 
poration as  its  servant.  The  trial  below  be- 
fore the  court  and  a  Jury  resulted  in  a  ver^ 
diet  and  Judgment  for  plaintiff  in  the  sum  of 
$1,6(X),  and  defendant  has  appealed. 

The  amended  petition  alleges  that  on  or 
about  S^tember  16,  1913,  while  plaintiff  was 
in  the  service  of  defendant  as  a  laborer  at  a 
plant  iterated  by  defendant  in  the  city  of 
St  Louis,  he  was  directed  by  defendant  "to 
make  a  hole  into  a  furnace  of  melted  mate- 
rial," and  that  ii^  compliance  with  such  di- 
rection and  in  the  discharge  of  bis  duty  as 
defendant's  servant  he  was  engaged  in  mak- 
ing an  <^>ening  in  said  furnace,  using  therefor 
a  poker  or  rod  furnished  him  by  defendant 
for  such  purpose;  that  said  poker  was  de- 
fective and  dangerous,  and  not  reasonably 
safe  for  said  purpose,  by  reason  of  having 
"rough  and  sharp  projections  and  places  on 
it  from  being  battered  at  one  end,  so  that 


said  end  waa  i^read  Into  ron^  and  sharp 
projections  and  pieces  and  slivers."  And  it 
is  alleged  that  defendant  Icnew,  or  by  the  ex- 
ercise of  ordinary  care  .would  Iiave  known, 
of  the  defective,  dangerous,  and  unsafe  con- 
dition of  the  poker  and  the  danger  to  plain- 
tiff in  using  the  same  for  the  purposes  men- 
tioned, but  negligently  maintained  it  in  said 
condition  and  negligently  furnished  it  to 
plaintiff  for  the  use  mentioned,  and  thus  neg- 
ligoitly  failed  to  furnish  plaintiff  reasona- 
bly safe  appliances  with  which  to  do  bis 
work.  And  it  is  alleged  that,  while  plaintiff 
was  using  the  poker  in  the  manner  mentton- 
ed,  the  little  finger  of  Ids  right  hand  was 
cut  and  torn  by  reascm  of  the  defective,  dan- 
gerous, and  unsafe  condition  of  the  poker, 
and  tlkat  the  wound  became  Infected,  result- 
ing in  serious  injury  to  plaintifTs  hand  and 
arm.  Further  allegations  as  to  the  character 
and  extent  of  plaintiff's  injuries  follow,  but 
they  need  not  be  here  set  out.  Judgment  is 
prayed  for  $15,000.  The  answer  is  a  general 
denial,  followed  by  pleas  of  contributory  neg- 
ligence and  assumption  of  risk.  The  reply  ia 
conventionaL 

The  evidence  adduced  by  plaintiff,  who  tes- 
tified through  an  interpreter,  went  to  sustain 
the  allegations  of  his  petition.  It  appears 
that  the  furnace  at  which  he  was  working 
when  injured  was  one  containing  molten  met- 
al, and  was  sealed  up  with  clay  which  be- 
came more  or  less  baked  and  hard  from  the 
heat  within  the  furnace;  that  in  order  to 
open  the  furnace  it  was  necessary  to  make  a 
hole  through  this  clay;  and  that  this  was 
customarily  done  by  the  use  of  a  poker  sudi 
as  plaintiff  was  using  when  injured.  It  ap- 
pears that  pokers  of  two  kinds  were  furnished 
by  defendant  and  kept  .within  a  few  feet  of 
the  furnace,  some  of  them  being  short  pokers, 
such  as  plaintiff  was  using  when  injured,  and 
others  being  much  longer  and  fitted  at  one 
end  with  a  "handhold."  PlaintifTs  evidence 
goes  to  show  that  the  short  pokers  were  for 
use  in  opening  the  furnace  when  the  clay  was 
baked  hard,  as  it  Is  said  to  have  been  on  the 
occasion  in  question,  and  that  the  long  pokers 
were  ordinarily  used  after  a  hole  had  been 
made  through  the  clay ;  that  to  open  a  fur- 
nace it  was  customary  for  a  laborer  to  take 
one  of  the  short  pokers  in  his  hands  and  un- 
dertake to  make  a  bole  in  the  clay  by  jab- 
bing the  poker  into  it,  and  if  this  method  was 
not  effective  then  the  poker  would  be  driven 
into  the  clay  with  a  sledge  hammer.  Plain- 
tiff, an  "extra  man,"  had  previously  opened 
furnaces  in  defendant's  plant,  he  says,  but 
five  or  six  times;  and  he  testified  that  be 
proceeded  in  the  manner  in  which  he  had 
seen  defendant's  foreman  and  others  perform 
the  task.  Jt  appears  that  several  of  these 
short  pokers  were  provided  by  defendant  for 
use  at  this  furnace,  but  It  Is  said  that  the 
ends  of  all  of  them  w.ere  battered  and  shiver- 
ed from  being  struck  with  a  sledge  hammer: 
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and  plaintiff  says  tbat  lie  selected  the  best 
of  tbe  lot  and  nndertook  to  make  an  opening 
In  the  furnace  hj  Jabbing  tbe  Instrument  In- 
to the  clay.  It  appears  that  be  thus  succeed- 
ed In  piercing  the  clay  without  mishap,  but 
was  Injured  In  attempting  to  withdraw  the 
iwker,  which  studc  In  the  day.  Blood  poi- 
soning followed  with  serious  consequences; 
and  as  a  result  of  the  injury  plaintiff's  right 
hand  was  so  affected  as  to  become  what  is 
termed  a  "claw  hand." 

[1]  Appellant  insists  that  the  demurrer  to 
the  evidence  should  hare  been  sustained,  but 
we  think  that  there  is  clearly  no  merit  in 
this  insistence.  Tbe  argument  advanced  that 
there  were  other  good  and  sufficient  pokers 
at  hand  which  plaintiff  could  have  used,  and 
that  he  was  guilty  of  contributory  negligence 
In  selecting  tbe  poker  with  which  he  was  in- 
jured, is  without  force  in  view  of  the  evi- 
dence as  we  hare  stated  it  above,  which  for 
the  purposes  of  the  demurrer  must,  of  course, 
be  taken  Id  the  light  most  favorable  to  plain- 
tiff. Flalutiff's  evidence  goes  to  show  that 
be  was  guilty  of  no  negligence  in  using  a 
short  poker  with  his  hands  for  the  purpose 
mentioned.  And  If  aU  of  the  short  pokers 
funUshed  plaintiff  were  battered,  and  plain- 
tiff, as  he  says,  selected  the  t>est  of  the  lot, 
there  is  nothing  upon  which  to  predicate  neg- 
ligence on  his  part  with  respect  to  the  selec- 
tion of  the  iwker  which  he  used. 

Nor  can  plaintiff  be  dbarged  .with  contrib- 
atory  negligence  as  a  matter  of  law,  under 
the  evidence  adduced,  in  proceeding  to  use 
the  poker,  though  he  knew  of  its  defective 
condition. 

"If  the  servant  incurs  the  risks  of  place  or 
machinery  which,  though  dangerous,  are  not  so 
much  so  as  to  threaten  immediate  injury,  or 
where  it  is  reasonable  to  suppose  that  diev  may 
be  safely  nsed  or  occopied  with  great  skill  and 
care,  the  mere  Imowledge  of  tbe  defects  on  the 
servant's  part  will  not  defeat  a  recovery.  Neg- 
ligence on  the  part  of  the  servant  in  such  cases 
does  not  necessarily  arise  from  bis  knowledge  of 
the  defect,  but  is  a  question  of  fact  to  be  de- 
termined by  the  jury  from  such  knowledge  and 
all  other  facts  and  circumstances  shown  by  the 
evidence."  George  v.  Railroad,  225  Mo.  364, 125 
S.  W.  196;  Jewell  v.  Bolt  &  Nut  Co.,  231  Mo. 
loc.  dt  200,  201,  182  S.  W.  708,  140  Am.  St. 
Bep.  616. 

It  is  argued  that  the  poker  was  a  simple 
tool,  and  that  any  danger  to  which  plaintiff 
was  exposed  arose,  not  from  the  nature  or 
condition  of  the  appliance,  but  from  the 
manner  in  which  plaintiff  used  it  This 
ai^vment  Is  without  merit;  for  there  is  abun- 
dant evidence  that  plaintiff  was  using  the 
poker  in  the  customary  manner,  and  that  his 
Injury  proximately  resulted  from  the  fact 
that  the  defendant  had  negligently  allowed 
the  end  of  the  poker  to  be  and  remain  bat- 
tered so  that  it  had  sharp  slivers  or  projec- 
tions, making  it  not  reasonably  safe  for  the 
purpose  for  which  it  was  intended,  though 
defendant  maintained  a  shop  where  the  bat- 
tered  ends   of  these  pokers  could  readily 


have  be«A  made  smooth  had  defendant  seen 
fit  to  do  so.  The  case  of  Harris  v.  Bail- 
road,  146  Mo.  App.  642,  124  S.  W.  676,  on 
which  appellant  places  reliance,  has  here  no 
application;  nor  are  the  other  cases  dted  by 
appellant  in  this  connection  either  control- 
ling or  persuasive. 

[2]  In  short,  the  evidence  is  plainly  suffi- 
cient to  make  out  a  prima  facie  case  of  neg- 
ligence on  the  part  of  the  defendant  There 
is  no  assumption  of  risk  in  the  case;  for 
under  our  law  plaintiff  cannot  be  denied  a 
recovery  upon  the  ground  that  he  assumed  a 
risk  arising  from  the  negligence  of  tbe  mas- 
ter. And  we  regard  it  as  quite  clear  that 
under  the  evidence  adduced  no  court  could 
with  any  degree  of  propriety  declare  that 
plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law.  We  consequently  hold 
that  the  demurrer  was  well  ruled. 

[3]  It  is  argued  that  plaintiff's  instruction 
No.  1  purports  to  cover  the  entire  case  and 
directs  a  verdict,  while  It  ignores  the  de- 
fenses: (a)  That  there  were  other  good  and 
sufficient  pokers  at  hand  which  plaintiff 
could  have  used;  and  (b)  assumption  of 
risk.  The  instruction  is  lengthy  and  need 
not  be  set  out  It  is  only  necessary  to  point 
out  that  as  drawn  it  sufficiently  covers  the 
matters  mentioned.  It  requires,  inter  alia, 
tliat  the  jury  find  that  defendant  furnished 
plaintiff  this  poker  for  the  purpose  for  which 
he  used  it;  that  it  was  not  reasonably  safe 
for  such  purpose;  that  in  so  furnishing 
plaintiff  with  the  poker  defendant  did  not 
exercise  ordinary  care;  and  that  plaintiff 
was  in  the  exercise  of  ordinary  care  for  bis 
own  safety.  Under  the  instruction  the  jury 
must  have  found  that  plaintiff  was  guilty  of 
no  negligence  In  selecting  a  poker;  and  If 
the  jury  found  that  defendant  was  negli- 
gent in  furnishing  plaintiff  with  the  appli- 
ance, there  was  no  room  for  any  defense  on 
the  theory  of  nssumptlon  of  'risk.  In  this 
connection  see  Enloe  v.  Car  &  Foundry  Co., 
240  Mo.  loc.  dt  449,  450, 144  S.  W.  852. 

Other  questions  raised  respecting  the  in- 
structions are  so  clearly  without  merit  as 
not  to  warrant  discussion. 

It  follows  that  the  judgment  should  be  af- 
firmed; and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BBOKBR,  J.,  con- 
cnr. 


HUMPHREY  V.  LUSE  et  aL    (No.  1998.) 

(Springfield  Court  of  Appeals.    Missouri. 
June  16,  1917.) 

1.  Master  and  Servant  'S=>235(7)  —  Injury 
TO  Sebvant— Master's  Liability. 
While  a  master's  duty  to  fvimish  reasonahly 
safe  tools  cannot  ordinarily  be  delegated,  yet 
he  is  not  liable  to  a  servant  whose  injury  is 
due  to  his  own  failure  to  inspect  the  tools  used. 

[Ed.  Note.— For  other  cases,  see  Master  end 
Servant,  Cent  EMg.  $  714.) 
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2.  Mabtxb  and  Servant  9s>217(10>-^lNJinKr 
TO  Servant— Assumption  of  Risk. 
A  Eervant'a  knowledge  of  defects  in  tools 
will  not  defeat  his  recovery  unless  the  danger 
was  so  obvious  as  to  prevent  an  ordinarily  pru- 
dent man  from  usine  them,  especial^  where  the 
master  has  promised  to  repair,  eiuier  directly 
or  through  an  authorized  agent 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  683.] 

8.  Mabteb  and  Servant  ^5>280— Injubt  to 
Sebv ANT— Sufficiency  or  Evidbnck. 
Plaintiff  employe's  testimony  that  two  other 
emtdoyis  promised  to  sharpen  the  shears  which 
injured  him,  and  that  during  bis  employment  he 
haid  always  gone  to  them  for  this  purpose,  held 
insufficient  to  establish  their  authority  to  prom- 
ise such  repaira 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  I>ig.  §§  981-880.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
J.  D.  Perlclns,  Judge. 

Action  by  George  T.  Humphrey  against 
James  W.  Ltisk  and  others,  receivers.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
AiBrmed. 

Fielding  F.  Slzer,  of  Monett,  for  appellant 
VV.  F.  Evans,  of  St  Louis,  Mann,  Todd  & 
Mann,  of  Springfield,  and  McReynolds  &  Hal- 
liburton and  Gray  &  Gray,  all  of  Carthage, 
for  respondents. 

'STURGIS,  J.  In  this  action  plalntlfT  seeks 
to  recover  for  personal  Injuries  received 
while  In  defendant's  employ  as  operator  of 
a  machine  called  "shears"  used  in  cutting 
Iron  at  defendant's  repair  shops  at  Spring- 
field, Mo.  These  shears  were  operated  by 
electricity,  and  the  two  large  blades,  or 
knives,  opened  and  closed  at  regular  Inter- 
vals In  the  manner  of  ordinary  shears.  They 
were  powerful  enough  to  cut  bars  or  sheets 
of  Iron  of  considerable  thickness.  The  piece 
of  Iron  to  be  cut  was  placed  by  the  c^erator 
on  the  lower  blade,  which  was  stationary, 
and  the  other  descended  with  sufficient  force 
and  power  to  cut  it  ofF.  In  so  doing  on  this 
occasion  a  piece  of  iron  held  by  plaintiff 
slipped  between  the  knives,  and,  flying  back, 
caught  his  finger  against  ft  guard  mashing 
the  same.  The  negligence  is  stated  in  the  pe- 
tition as  follows: 

"Plaintiff  placed  the  front  end  of  said  iron 
upon  the  lower  blade  of  said  shears,  while  the 
upper  blade  was  going  up,  and  before  same 
should  descend  to  cut  said  iron,  and  when  the 
upper  blade  came  down  in  its  regular  movement 
it  came  in  contact  with  the  iron  so  placed  as 
aforesaid,  and  on  account  of  the  defective  and 
dull  and  blunt  condition  of  said  shears,  the  front 
end  of  said  iron  was  suddenly  thrown  out  of 
the  grasp  or  bite  of  said  shears  as  they  closed 
upon  same,  thereby  throwing  plaintiff  s  right 
hand  against  the  guard  to  said  shears  with  such 
force  and  violence  that  plaintiff's  middle  finger 
upon  his  right  hand  was  mashed  and  crushed. 
Plaintiff  further  states  that  he  had  requested 
those  in  charge  of  the  sharpening  and  furnish- 
ing of  shears  for  said  machinery  to  sharpen 
same  or  furnish  plaintiff  with  blades  that  were 
not  defective,  blunt,  and  dull ;  and  that  said 
foreman  in  diarge  of  said  work  employed  by  the 
defendants  as  aforesaid  promised  plaintiff  that 
he  would  furnish  same ;    and  relying  upon  ,the , 


promises  of  the  defeodante,  thrir  agents,  serv- 
ants, and  employes,  plaintiff  continued  to  work 
with  said  machinery,  thinking  that  he  could  do 
so  by  exercising  ordinary  care  on  his  part;  and 
while  doing  so,  and  before  said  shears  were  for' 
niahed  as  aforesaid,  pl^tiff  was  injured  as 
above  set  forth,  which  injuries  were  directly 
caused  by  the  negligence  of  the  defendants,  their 
agents,  servants,  and  employes,  in  falling  to  ex- 
ensise  ordinary  care  to  furnish  plaintiff  with 
blades  that  were  reasonably  sharp;  that  the 
blades  which  were  on  said  shears  were  defective, 
blunt,  dull,  and  insecure,  and  were  so  beveled 
that  they  could  not  take  or  catch  upon  the  metal 
inserted  between  the  blades  as  aforesaid;  that 
the  defendants  further  were  negligent  in  failing 
to  furnish  plaintiff  with  sharp  blades  as  afore- 
said, and  were  further  negligent  in  promising 
plaintiff  that  they  would  supply  such  blaUes  and 
failing  to  supply  same  after  having  promised  to 
do  so;  that  as  the  direct  result  of  such  negli- 
gence, acting  separately  or  conjointly,  plaintiff 
was  injured  as  aforesaid." 

The  answer  Is  a  general  denial  and  a  plea 
of  contributory  negligence.  The  trial  re- 
sulted in  an  Instruction  at  the  close  of  plain- 
tiff's evidence  directing  a  verdict  for  de- 
fendants, to  avoid  which  plaintiff  took  a  non- 
suit. The  court  refused  to  set  this  aside  on 
plaintiff's  motion,  and  he  appeals. 

The  parties  do  not  differ  so  much  as  to  the 
law  of  this  case  as  to  the  facts  and  what 
Inference  the  Jury  might  properly  draw  from 
the  evidence  In  plalntUTs  favor.  If  plaintiff 
made  a  case  for  the  Jury  It  is  solely  by  his 
own  evidence.  He  testified  that  the  shears 
In  question  had  been  sharpened  some  two 
weeks  previous  to  this  accident,  but  by  use 
had  become  dull  and  blunt ;  that  this  caused 
same  to  be  dangerous  because  of  the  liability 
of  the  pieces  of  Iron  to  slip  and  fly  out  under 
the  strong  pressure  of  the  knives,  and  that 
this  actually  happened  on  this  occasion,  caus- 
ing his  Injury. 

Plaintiff  thereupon  invokes  the  doctrine 
that  it  is  the  duty  of  the  master  to  furnish 
his  servant  reasonably  safe  tools  and  ap- 
pliances with  which  to  work,  and  to  keep 
same  in  such  reasonably  safe  condition  at 
all  times.  Plaintiff's  evidence  showed  a  vio- 
lation of  this  duty  resulting  in  bis  injury. 
But  does  that  alone  make  a  case  for  him? 
Evidently  he  thought  not,  and  correctly  so, 
in  view  of  the  fact  that  he  was  the  one  who 
operated  this  machine,  and  that  these  knives 
became  dull  imder  and  by  his  u.se,  and  that 
he  would.be  and  was  the  one.  who  wo.uld  first 
see  and.  observe  .this  condition  and  know  i^id 
realize  the  danger  of  the  longer  use  of  same 
without  sharpening.  He  testified  that  there 
was  no  WAy  to  tell  how  long  a.  pair  of  these 
shears  would  stay  sharp,  depending  on  the 
extent  tp  which  he  used  them  and  bow  well 
they  had  been  previously  sharpeped.  Plain- 
tiff ftlso  knew  that  as  operator  of  this  ma- 
chine it  was  his  duty,  on  observing  the  dull 
and  therefore  dangerous  condition  of  these 
knives,  to  take  some  steps  to  have  or  cause 
same  to  be  sharpened,  and  that  a  failure  to 
do  so  and  his  continjaed  .use  of  same  wltli- 
out. doing, anything  to  remedy  or  .cause  to  be 
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remedied  thla  known  defect  would  be  neg- 
ligence on  bis  part.  He  also  knew  tbat  tbe 
master  could  not  be  beld  for  negligence  In 
not  repairing  tbis  defect  unless'  sucb  master 
had  actual  or  constructlTe  knowledge  of  tbe 
existence  of  6uch  defect  for  a  sufficient 
length  of  time  to  remedy  same.  How  was 
the  master  to  know  this  unless  he  took  some 
action? 

'  These  additional  elements  altering  Into 
plaintiff's  cause  of  action  result  from  tbe  fact 
that  the  master  has  a  right  to  exact  of  tbe 
servant  tbe  intelligent  use  of  his  senses  In 
Iierformlng  his  work,  and  tbat  he  take  proper 
precautions  for  his  own  safety.  Forbes  t. 
Dunnevant,  198  Mo.  198,  209,  ^  S.  W.  834; 
Bowen  y.  Railroad,  96  Mo.  268,  8  S.  W.  230. 
While  the  gmeral  rule  is  tbat  the  duty  to 
furnish  and  keep  reasonably  safe  the  tools 
and  appliances  used  by  tbe  servant  cannot  be 
delegated  by  tbe  master  to  otbers  so  as  to 
escape  liability,  this  doctrine  is  limited  by  the 
further  rule  that  the  master  may  properly 
Intrust  to  the  servant  the  reasonable  Inspec- 
tion and  seeing  to  tbe  repair  of  tbe  tools  and 
appliance  used  by  him;  and  where  plain- 
tiff's Injury  results  hi  whole  or  In  part  from 
his  own  negligence  In  this  respect,  tbe  master 
is  not  liable.  Under  the  facts  of  this  case  tbe 
daty  devolved  on  plaintiff  to  observe  when 
the  shears  became  dull  and  dangerous,  and 
to  take  pn^cr  steps  to  have  same  sharpened 
or  replaced  with  sharp  shears.  Kelley  v. 
Railroad,  106  Mo.  App.  365,  79  S.  W.  973; 
Forbes  v.  Ounnevant,  198  Mo.  193,  210,  95 
S.  W.  934 ;  Bradley  ▼.  Tea  ft  Coffee  Co.,  218 
Mo.  320,  330,  111  S.  W.  919 ;  Rowden  v.  Min- 
ing Co.,  136  Mo.  App.  376,  117  S.  W.  695; 
Knorpp  V.  Wagner,  195  Mo.  637,  663,  93  S. 
W.  961. 

We  have  said  that  the  plaintiff  knew  that 
tlie  proof  of  the  performance  of  these  duties 
resting  on  him  was  essential  to  his  case; 
and  so  he  alleged,  as  part  of  bis  cause  of  ac- 
tion, that,  on  seeing  that  these  knives  were 
dull  and  dangerous,  he  notified  those  in  au- 
thority, and  whose  duty  It  would  be  to  have 
tbe  defect  remedied,  of  tbe  condition  there- 
of; and,  to  excuse  his  continued  use  of  tbe 
machine  in  its  defective  condition,  he  fur- 
ther alleged  that  the  foreman  in  charge  of 
the  work  and  representing  the  master  direct- 
ed him  to  continue  using  these  shears,  and 
that  the  defect  would  be  remedied;  that 
plaintiff  did  so,  relying  on  such  promise  and 
assurance  and  believiug  that  he  could  use 
same  with  safety  by  using  due  care.  Plain- 
tiff undertook  to  prove  these  facts,  which  are 
clearly  essential  to  bis  recovery,  and  did 
prove  some  of  them,  at  least.  He  testified 
that  he  observed  and  knew  tbat  these  knives 
were  duU,  and  that  the  danger  of  using  s^me 
was  so  great  that  he  would  have  quit  his 
Job  except  for  this  promise  and  assurance. 
The  plaintiff,  however,  further  testified  that 
the  blades  were  not  so  dull  or  the  danger  of 
using  them  so  glaiing  but  tbat  he  tboui^t 


be  could  safely  continue  to  use  sahie  with 
due  care.  In  this  respect  the  plaintiff 
brought  himself  within  the  rule  which  he 
Invokes,  and  defendants  concede,  that  mere 
knowledge  of  defects  in,  and  dangers  in  the 
use  of,  tools  and  appliances  will  not  defeat 
recovery  unless  tbe  peril  Is  so  obvious  and 
glaring  as  to  deter  an  ordinarily  imident 
man  from  using  same,  and  this  is  especially 
true  when  the  servant  has  the  express  or  im- 
plied promise  of  repair  and  assurance  of  the 
master  that  he  can  do  so  till  the  defect  is 
repaired.  Wainright  v.  Lumber  Co.,  156  Mo. 
App.  612,  519,  137  S.  W.  53;  Morgan  v.  Min- 
ing Co.,  160  Mo.  App.  99,  120,  141  S.  W.  736; 
Thompson  v.  Railroad,  86  Mo.  App.  141,  148 ; 
Delo  V.  Mining  Co.,  160  Mo.  App.  38,  43,  141 
S.  W.  687.  Where  the  plaintiff  seeks  to  ex- 
cuse himself  for  using  a  known  defective  and 
dangerous  machine  because  of  the  master's 
promise  to  repair  It,  he  must  further  show 
that  this  promise  and  assurance  was  the  In- 
ducing cause  for  the  continued  use.  Coin  v. 
Lounge  Co.,  222  Mo.  488,  514,  121  S.  W.  1,  25 
L.  R.  A.  (N.  S.)  1179,  17  Ann.  Oas.  888; 
Holloran  v.  Foundry  Co.,  133  Mo.  470,  479. 
35  S.  W.  260;  Ryan  v.  Box  Co.,  166  Mo.  App. 
693,  137  S.  W.  1008;  Pulley  v.  Stanijard  Oil 
Co.,  ISe  Mo.  App.  172,  176,  116  S.  W.  430. 

[t,2]  Where  reliance  on  a  promise  of 
future  repairs  is,  as  It  is  here,  a  controlling 
factor,  the  rule  assumes  and  is  bottomed  on 
the  fact  that  plaintiff  must  prove  that  the 
person  who  makes  the  promise  of  repair  or 
assurance  of  safety  has  authority  In  that 
respect  and  represents  the  master  In  so  do- 
ing, or  Is  one  whom  tbe  master  holds  out  en. 
having  such  authority  by  custom  or  usage. 
This  was  assumed  in  the  Holloran  Case, 
supra,  133  Mo.  480,  36  8.  W.  260,  and  is  so 
held  la  McGowan  v.  Railroad,  61  Mo.  628, 
531;  Shackelton  v.  Railroad,  107  Mich.  16, 
64  N.  W.  728 ;  Webber  v.  Piper,  109  N.  T.  496, 
17  N.  E.  216 ;  acalese  v.  Railroad,  75  N.  J. 
Law,  807,  69  Atl.  166;  Hampton  v.  Traction 
Co.,  98  Neb.  839,  154  N.  W.  716;  American 
Tobacco  Co.  V.  Adams,  137  Ky.  414,  125  S.  W. 
1067,  1070.  In  4  Labatt's  Master  and  Serv- 
ant, I  1342,  p.  3854,  the  rule  is  stated  thus: 
'  "An  analysis  of  the  decisions  involving  the 
effect  of  a  promise  shows  tbat  the  servant  is 
deemed  to  have  no  cause  of  action  unless  he 
proves  the  following  facta  •  •  •  That  the 
promise  was  given  either  by  the  master  himself 
or  by  smne  agent  authorized  to  make  it  In  his 
behalf.", 

See,  also,  Id.  {  1344,  p.  3859 ;  28  Cyc.  1208. 

The  person  whom  plaintiff  says  he  notified 
of  these  shears  being  duU  and  who  told  bint 
to  go  ahead  and  use  them  and  promised  him 
to  bare  some  sharpened  is  named  Larkln. 
This  man,  plaintiff  says,  was  a  machinist 
and  worked  In  the  "thread  house,"  whatever 
tbat  may  mean.  When  knives  were  to  be 
sharpened  he  was  the  man  who  flrdt  worked 
on  them  and  dressed  them  up  and  got  them 
ready  to  be  hardened.  Thfen  the  knives  were 
taken  to  the  blacksmith,  Meynard,  who  hard- 
ened them.     There  is  no  testimony  as  to 
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eltber  of  these  parties  being  a  foreman  or 
liavlng  any  such  authority.  All  that  plain- 
tiff testified  to  aa  to  the  apparent  authority 
of  this  man  was  that  plaintiff  had  worked  as 
operator  of  this  machine  for  some  six  months 
and  for  a  month  or  two  previous  as  .helper 
to  the  then  operator;  that  from  the  start 
whenever  he  wanted  sharp  blades  be  went  to 
this  man  I/arkin;  that  there  were  several 
pairs  of  blades  there,  but  never  more  than 
one  sharp  pair;  tliat  when  the  blades  got 
dull  plaintiff  would  go  to  Larkin  and  he 
would  sharpen  them,  and  tlten  the  black- 
smith would  harden  them.  It  appears  that 
when  one  pair  got  dull  they  did  not  stop  and 
wait  for  It  to  be  sharpened,  but  another  pair 
was  sharpened  and  put  pa  In  place. of  the 
dull  ones.  Plaintiff  would  change  the  blade; ; 
would  take  the  old  ones  off  and  put  others 
on  after  they  were  sharpened.  After  a  pair 
were  sharpened  and  hardened  sometimes  the 
blacksmith  brought  them  to  plaintiff  to 
change  and  sometimes  the  plaintiff  went  aft- 
er them.  Plaintiff  took  them  to  Larkin  and 
Larkin  took  them  to  Meynard,  the  Uack- 
smith,  or  Meynard  went  to  Larlcin  for  them. 
When  plaintiff  got  them  back,  he  always  got 
them  f{om  Meynard.  "When  the  blades  got 
dull  so  that  I  thought  they  needed  sharpen- 
ing, I  took  them  to  eltber  Meynard  or  Larkin 
to  have  them  sharpened." 

On  the  occasion  of  this  accident  plaintiff 
says  be  noticed  that  the  shears  were  dull  and 
told  Larkin  of  that  fact;  that  Larkin  said 
that  they  ought  not  to  be  dull  so  soon,  but 
when  he  looked  at  them  he  said:  "Those 
blades  are  duller  than  if  they  had  l>een  cut 
with  six  months,  and  they  hav^t  been  on 
two  weeks.  Go  ahead  and  use  them  and  I 
will  fix  you  up  another  pair,  and  you  can 
put  them  on."  The  next  day  plaintiff  was 
Injured.  Plaintiff  further  testified  that  one 
Walter  Constant  had  charge  of  that  shop; 
that  no  one  ever  directed  him  to  do  other- 
wise then  to  go  to  Larkin  and  Meynard  to 
get  shears  sharpened. 

[3]  Under  these  facts  we  fall,  as  did  the 
trial  Judge,  to  find  any  evidence  that  Larldn 
occupied  the  position  of  foreman  as  alleged 
or  that  he  represented  the  master  in  that 
capacity.  He  and  Meynard,  so  far  as  shown, 
were  mere  fellow  workmen  with  plaintiff  in 
the  same  shop.  Each  of  those  men  perform- 
ed a  certain  part  of  the  work  of  sharpening 
the  shears  when  so  requested  by  plaintiff, 
and  doubtless  such  was  their  duty.  Larkin 
did  the  first  part  of  the  work  of  sharpening 
and  Meynard  did  the  last  part  For  this  rea- 
son only  did  plaintiff  go  to  Larkin  first  and 
Meynard  last  The  master  properly  Imposed 
on  plaintiff,  and  this  the  plaintiff  fully  rec- 
ognized, the  duty  of  observing  the  condition 
of  these  shears  and  when  dull  to  take  same 
to  these  other  workmen  to  be  sharpened.  It 
was  then  the  duty  of  these  other  men  to 
sharpen  them.    Any  failure  on  their  part  to 


do  this  work  promptly  would  be  known  to 
plaintiff  and  would  be  a  proper  matter  to 
report,  if  necessary,  to  the  person  in  author- 
ity. The  duty  of  these  other  workmen  to 
sharpen  the  tools  used  by  plaintiff  on  plaln- 
tifTs  request  did  not  make  either  of  them  a 
vice  principal  or  caoter  authority  on  either 
to  assure  plaintiff  of  safety  in  using  defec- 
tive tools  or  to  excuse  plaintiff  from  so  do- 
ing by  promising  to  make  repairs  at  a  later 
time.  For  aught  that  appears  the  delay  of 
these  fellow  workmen  in  making  the  request- 
ed repairs  was  a  mere  niattM:  of  oonvenience 
on  their  part.  Plaintiff's  case  must  therefore 
fail  t)ecause:  (1)  No  knowledge  of  the  dull 
condition  of  these  shears  was  brought  home 
to  the  master  so  as  to  permit  him.  to  have 
same  sharpened,  for  a  knowledge  of  such  de- 
fect by  plaintiff's  fellow  worlunen  was  not 
the  knowledge  of  the  master;  and  (2)  the 
promise  of  future  repairs  was  not  made  by 
one  having  authority  to  represent  the  master. 
The  ruling  of  the  trial  court,  therefore, 
was  correct,  and  tlie  Judgment  will  be  af- 
firmed. 

COX,  P.  J.,  and  FABEINGTON,  J.,  concur. 


CUBRAN  V.  UNITED  BYS.  00.  OF  ST. 
LOUIS.     (No.  14720.) 

(St.  Louis  Court  ot  Appeals.    MisaoarL     June 

6,  1917.     Behearinc;   Denied 

June  28,  1917.) 

1,  CARBraaa  €=>267— Tbansfebs— I88UAI?cb. 

Under  .  a  universal  transfer  ordinance,  a 
street  railroad's  rule  of  refusing  to  issue  to  a 
passenger,  boarding  the  car  of  one  line  where  it 
crosses  another,  a  transfer  to  the  other  line  at 
another  point  where  the  lines  cross,  is  reason- 
able and  enforceable,  where  by  such  transfer- 
ring the  passenger  is  not  taking  a  substantially 
shorter  route,  for  the  duty  of  the  company  to 
carry  is  only  by  the  most  direct  route  to  destina- 
tion, and  eliminating  unnecessary  transfers  is 
in  the  interest  of  the  general  public  as  well  as 
of  the  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  994-996.] 

2.  Carriers  ®=>365(1)— Ejectino  PAsaENOEs 
— Necessary  Force. 

A  street  railroad  is  not  liable  for  ejecting  a 
passenger  for  wrongfully  refusing  to  pay  liis 
fare  where  its  servants  use  no  more  force  than 
necessary. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1450.] 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

Action  by  Michael  T.  Curran  against  the 
United  Railways  Company  of  St  Louis.  Aft- 
er verdict  for  plaintiff,  defendant  was  grant- 
ed a  new  trial,  and  plaintiff  appeals.  Af- 
firmed. 

Russell  I.  Tolson  and  Wagner  &  Miller,  aU 
of  St  Louis,  for  appellant  Boyle  &  Priest 
and  George  T.  Priest  all  of  St  Louis,  for  re- 
spondent 


tts>For  oUker  caaes  see  same  topto-and  KBT-KTJMBSR  la  aU  Key-Numbered  Dlgeata  and  Indsiei 
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BECKER,  J.  This  Is  an  action  by  plain- 
tiff against  the  defendant  company  for  as- 
sault and  battery,  the  plaintiff  having  been 
ejected  .from  on*  of  the  defendant's  street 
cars  by  the  conductor  in  charge  thereof,  on 
account,  of  his  refusal  to  pay  his  fare.  The 
case  was  tried  before  a  Judge  and  Jury,  a 
▼erdlct  resulting  for  plaintiff  for  |50  actual 
and  $2,000  punitlre  damages.  Defendant  was 
granted  a  new  trial,  "because  the  court  erred 
in  overruling  defendant's  demurrer  offered 
at  the  close  of  plaintiff's  evidence,  and  again 
at  the  close  of  all  the  evidence."  Plaintiff 
appeals. 

Plaintiff,  at  the  time  of  the  trial,  was  49 
years  old,  and  was  employed  in  the  capacity 
of  traffic  manager  for  a  stove  company  lo- 
cated at  Eighth  street  and  Chouteau  avenue 
in  the  city  of  St  Louis,  Mo.,  and  resided  in 
the  southwestern  part  of  the  city,  at  4188 
Juniata  street  The  defendant.  United  Rail- 
ways Company,  owns  and  operates  the  street 
railways  in  the  dty  of  St  Louis,  Including 
the  lines  known  as  the  Fourth  street  line 
as  well  as  the  Tower  Grove  line.  These  two 
lines  of  cars  Intersect  at  Twelfth  street  and 
Chouteau  avenue,  and  also  at  Grand  avenue 
and  Arsenal  street,  each  of  which  intersec- 
tion is  a  point  of  transfer  from  one  line  to 
the  other.  The  record  shows  appellant  could 
have  boarded  a  car  on  Chouteau  avenue  at 
Eighth  or  Ninth  streets,  which  are  the  cor- 
ners nearest  his  place  of  business,  in  wMch 
case  a  transfer  would  have  been  issued  to 
him  for  the  Tower  Grove  line  west,  but 
the  appellant  instead  of  boarding  the  car 
at  either  of  these  comers,  preferred  to  walk 
to  Twelfth  street  and  Chouteau  avenue,  a 
distance  of  2^  short  blocks,  and  gave  as  his 
reason  for  doing  so  that  the  Fourth  street 
cars  were  always  crowded  when  lie  started 
home  at  the  close  of  his  day's  work,  but  that 
usually  quite  a  number  of  passengers  got 
off  the  Fourth  street  car  at  Twelfth  street, 
where  they  transferred  to  the  Tower  Grove 
car,  which  gave  him  a  better  opportunity  to 
get  into  the  car  at  that  point  It  was  his 
custom  to  board  the  Fourth  street  car  at 
Twelfth  street  and  ask  for  a  transfer  to  the 
Tower  Grove  line  west  making  the  transfer 
at  Grand  avenue  and  Arsenal  street 

At  Twelfth  street  and  Chouteau  avenue, 
at  the  point  at  which  appellant  customarily 
boarded  a  Fourth  street  car,  he  could  have 
boarded  a  Tower  Grove  car  which  would 
take  him  to  his  destination  by  a  direct  route 
without  the  necessity  of  transferring.  The 
Tower  Grove  Une  is  approximately  360  feet 
longer  from  the  Twelfth  street  and  Chouteau 
avenue  intersection  of  that  line  with  the 
Fourth  street  Une  to  the  intersection  of  these 
two  lines  at  Grand,  avenue  and  Arsenal 
street  However,  the  running  time  on  these 
hoes  Is  the  same  between  these  points. 
There  was  testimony  on  belialt  of  the  de- 
fendant company  that  more  passengers  per 
car  mile  were  hauled  on  the  Fourth  street 
Une  than  on  the  Tower  Grove  avenue  line. 


Appellant  Instead  of  taking  the  direct  line 
in  the  first  instance,  for  a  long  time  had 
customarily  taken  the  Fourth  street  car  at 
Twelfth  street  and  Chouteau  avenue  and  ob- 
tained a  transfer  to  the  Tower  Grove  line, 
marked  "Tower  Grove  West"  and  made  his 
transfer  at  Grand  avenue  and  Arsenal  street. 
Transfers  of  this  kind  had  been  Issued  to 
him  by  the  Fourth  street  car  conductors 
with  but  few  exceptions.  One  of  these  occa- 
sions, on  November  10,  1913,  appellant  had 
been  refused  a  transfer  by  one  of  the  con- 
ductors on  the  Fourth  street  Une,  and  was 
given  as  the  reason  for  this  refusal  that  the 
appellant  might  want  to  use  the  transfer,  to 
return  down  town.  Appellant  explained  to 
the  conductor  that  there  was  a  place  provid- 
ed on  the  transfer  where  it  could  be  punch- 
ed, "Tower  Grove  West,"  so  that  It  would 
be  Impossible  to  use  the  transfer  for  a  re- 
turn trip  east  The  conductor  still  refused 
to  issue  the  transfer,  and  appellant  was  ob- 
liged to  pay  an  additional  fare  at  Grand  ave- 
nue and  Arsenal  street  when  he  boarded 
the  Tower  Grove  line  at  that  point  After 
that  day  appellant  had  no  further  trouble 
about  getting  a  transfer  In  this  manner  until 
November  24,  1913,  when  he  happened  to  get 
on  a  Fourth  street  car  on  which  the  same 
conductor  was  In  charge  who  had  previously 
refused  to  issue  him  a  transfer.  The  con- 
ductor again  refused  him  a  transfer.  This 
time  the  conductor  stated  as  his  reason  for 
the  refusal  that  appellant  should  get  on  a 
Tower  Grove  car  at  Twelfth  street  and 
Chouteau  avenue  where  appellant  had  board- 
ed the  Fourth  street  car.  The  following  day 
'the  appellant  sent  a  letter  to  the  superin- 
tendent of  transportation  of  the  defendant 
company,  outUning  what  had  occurred  the 
night  before,  and  asking  whether  or  not  he 
was  entitled  to  a  transfer  from  this  conduc- 
tor. To  this  letter  appellant  received  no  re- 
ply. 

On  December  17,  1913,  appellant  boarded 
one  of  the  cars  of  the  defendant  company's 
Fourth  street  line  at  the  said  intersection 
of  Twelfth  street  and  Chouteau  avenue  in 
company  with  a  Mr.  Schieck.  Mr.  Schieck 
tendered  the  fare  for  himself  and  appellant 
and  asked  for  one  Bellefontalne  transfer 
and  one  Tower  Grove  West  transfer ;  the 
conductor  offered  to  issue  the  Bellefontalne 
transfer,  but  refused  to  issue  a  Tower  Grove 
"West  transfer,  whereupon  appellant  said, 
"Then  we  don't  pay  no  fare  until  we  get  a 
transfer."  Mr.  Schieck,  however,  dropped 
one  fare  in  the  box,  and  the  conductor  Issued 
him  a  Bellefontalne  transfer,  but  the  ai>- 
pellant  continued  to  refuse  to  pay  his  fare. 
After  the  car  had  gone  some  six  or  seven 
blocks  the  conductor  came  into  the  car  where 
the  appellant  stood  and  asked  him  if  he  in- 
tended to  pay  his  fare,  and  upon  appellant 
replying,  "Yes,  whenever  you  give  me  a 
transfer,"  the  conductor  stopped  the  car  and 
undertook  to  put  the  appellant  off.  The 
appellant  did  not  fight  with  the  conductor, 
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merely  boldlng  onto  the  bars  which  were 
back  of  the  conductor's  booth  or  stand,  and 
when  the  conductor  finally  got  him  as  far 
as  the  door  of  the  car  the  appellant  grabbed 
hold  of  the  outside  handgrip  and  held  fast 
thereto,  whereup<«  the  motorman,  who  was 
standing  by,  at  the  request  of  the  con- 
ductor, upon  the  conductor  telling  him,  "Get 
busy ;  I  have  orders  on  this,"  aided  In  break- 
ing the  appellant's  hold  on  the  griphandle 
and  got  appellant  away  from  the  car.  Ap- 
pellant then  got  back  upon  the  car,  tendered 
his  fare,   and   made  his  trip  homeward. 

The  defendant  company  introduced  evi- 
dence tending  to  show  that  the  conductors 
on  the  Fourth  street  line  were  instructed 
not  to  issue  transfers  for  Tower  Grove  line 
west  to  any  passengers  boarding  the  Fourth 
street  line  at  Twelfth  street,  and  that  no  con- 
ductor had  authority  to  do  otherwise.  An 
ordinance,  No.  19352,  of  the  city  of  St.  LouU, 
governing  the  operation  of  the  defendant's 
street  railway  system,  including  the  two 
car  lines  in  question,  was  introduced  In  evi- 
dence, and  by  section  5  thereof  It  Is  provided : 

"Transfers  shall  be  given  bo  as  to  transport 
passengers  by  a  continuous  trip  from  any  point 
on  the  system  to  any  other  point  on  the  system." 

[1]  In  the  written  memoranda  filed  by  the 
learned  trial  Judge  In  sustaining  defendant's 
motion  for  a  new  trial,  It  Is  said: 

"The  case  turns  entirely  upon  the  question 
whether  the  plaintiff  was  entitled  to  a  transfer 
under  the  circumstances  stated  or  not  This 
question  has  received  considerable  thought  on  the 
part  of  the  court  since  the  case  was  tried.  The 
plaintiff  had  the  right  and  it  was  the  duty  of  the 
defendant  to  carry  him  from  the  point  where  he 
boarded  Its  lines  to  any  other  point  on  its  system 
for  one  fare,  and  as  has  been  heretofore  held, 
by  the  most  direct  route.  If  the  passenger  can 
at  the  point  at  which  he  wishes  to  board  a  car 
take  the  identical  car  which  will  leave  him  at 
his  destination  he  has  not,  in  my  opinion,  the 
right  to  take  a  car  on  a  different  line,  which 
crosses  at  the  same  point,  and  insist  npon  being 
transferred  from  tliat  line  to  the  first-named  line 
at  another  point  where  they  cross  each  other; 
especially  is  this  true  in  a  case  such  as  this 
where  the  passenger  by  so  doing  is  not  tak- 
ing a  substantially  shorter  route  to  his  destina- 
tion. The  evidence  in  this  case  showed  that 
by  taking  the  Fourth  street  car  to  Grand  and 
Arsenal  street  and  there  transferring  to  the 
Tower  Grove  car,  plaintiff  saved  in  distance  a 
matter  of  something  like  a  block;  in  other 
words,  that  the  route  over  the  Tower  Grove  line 
from  Twelfth  and  Chouteau  to  Grand  and  Ar- 
senal is  about  one  block  longer  than  the  route, 
between  the  same  two  {joints,  of  the  Fourth 
street  line.  Under  such  circumstances,  I  do  not 
think  that  a  passenger  has  a  right  to  insist  on 
traveling  on  two  lines,  which  would  mean  letting 
liim  on  and  off  the  cars  twice  instead  of  once, 
with  the  resultant  loss  of  time  to  the  defendant 
and  the  increased  risk  of  injury  to  him  and  con- 
sequent liability  to  the  company." 

"It  is  a  fact  of  which  the  court  will  take  Ju- 
dicial notice  that  many  of  the  lines  of  defend- 
ant's street  railway  cross  each  other  at  different 
points  in  the  city,  usually  at  one  point  down 
town  and  again  at  some  point  in  the  more  out- 
Ijring  district.  In  as  complex  a  system  as  that 
of  Uie  defendant  it  is  necessary  for  it  to  adopt 
rules  with  relation  to  the  operation  of  its  cars 
and  also  the  issuance  of  transfers  to  protect  it 
from  imposition  and  unnecessary  delay  and  has- 


ard,  and  it  may  do  this  so  long  as  it  complies 
with  its  contract  obligations  with  the  city,  to 
carry  passengers  from  one  point  on  its  system  to 
any  other  point,  for  one  nire,  and  by  the  most 
direct  route  practicable.  I  believe  the  rule  of 
refusing  to  issue  a  transfer,  at  a  point  where 
two  lines  cross  each  other,  so  as  to  entitle  the 
passenger  to  transfer  to  the  crossing  line  at 
another  point  where  they  cross,  is  a  reasonable 
rule ;  certainly  in  all  cases  where  the  length  of 
the  two  routes  between  the  two  crossing  points 
are  about  the  same,  which  is  all  I  have  to  de- 
cide in  the  present  case." 

"If  this  view  is  correct,  then  it  follows  that 
the  conductor  was  right  in  refusing  a  transfer; 
that  plaintiff  was  n'ot  justified  in  refusing  to 
pay  his  car  fare ;  and  that  his  removal  from  the 
car,  accomplished  as  already  stated,  without  un- 
necessary force  and  without  any  circumstances 
indicative  of  a  desire  to  injure  or  humiliate  iiim, 
was  not  wrongf  uL  This  being  true,  plaintiff  lias 
no  cause  of  action." 

Wtiat  we  have  quoted  above  from  the 
memoranda  of  the  learned  trial  Judge  is  a 
correct  statement  of  the  law  applicable  to 
the  facts  in  this  case,  and  we  adopt  the  same 
as  part  of  our  opinion  herein. 

The  public  convenience  and  not  the  in- 
dulgence of  individual  caprice  is  to  be  serv- 
ed, and  this  is  to  be  accomplished  by  rea- 
sonable rules  and  regulations  of  the  com- 
pany in  conformity  with  such  ordinances  as 
may  be  pertinent  thereto.  A  passenger  has 
not  the  option  of  selecting  the  route  by 
which  he  will  travel  from  one  point  where 
be  boards  the  car  to  the  point  of  bis  desti- 
nation when  the  route  selected  requires  a 
transfer,  when  the  company  offers  the  pas- 
senger a  direct  route  between  the  said  points- 
which  will  take  him  to  his  destination  In 
the  same  time  and  by  practically  as  short 
a  route,  and  without  transferring,  us  in  the 
Instant  case.  Mills  v.  Seattle  R.  4  S.  Ry. 
Co.,  60  Wash.  20,  96  Pnc.  620,  19  L.  R.  A. 
(N.  S.)  r04;  Kelly  v.  N.  Y.  City  Ry.  Co.,  11» 
App.  Div.  223,  104  N.  T.  Supp.  561;  Freeman 
V.  N.  Y.  Caty  Ry.  Co.  (Sup.)  92  N.  Y.  Supp. 
47.  The  rule  or  regulation  In  question  is 
reasonable  aud  Just,  and  did  not  subject  the 
passenger  to  any  appreciable  or  unnecessary 
inconvenience,  but  was  a  common  sense  lega- 
lation  made  in  the  interests  of  the  general 
public  as  well  as  an  aid  to  the  practical 
management  of  the  defendant's  business. 
Tbis  regulation  obviously  avoided  the  trans- 
ferring of  passengers  from  one  car  to  anoth- 
er, and  the  testimony  in  the  case  showed 
that  anything  wliich  went  to  decrease  the 
number  of  times  passengers  had  to  get  on  and 
off  the  cars  diminished  the  chances  of  in- 
jury to  them. 

[2]  The  evidence  showed  that  when  th» 
conductor  ejected  plaintiff  he  had  a  right  to 
do  so,  and  used  no  more  force  than  was  nec- 
essary. In  view  of  these  facts  the  trial 
court  properly  granted  the  defendant  below 
a  new  trial  on  the  grounds  set  forth  in  hi» 
memoranda. 

The  Judgment  is  accordingly  adlimed. 

REYNOLDS,  P.  J.,  and  ALUCN,  J.,  concur. 
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HARTRIDGB  t,  TJNITED  RTS.  00.  OF  ST. 
liOniS.    (So.  1S476.) 

<St  lioaia  Gonrt  of  Appeals.     Miasouri.     Sab- 

mitted  on  Briefs  May  10,  1917.    Opinion 

.  Faed  June  6,  1917.) 

L  Cabuzss  «=>382(4)— ESjectior  or  Pasbsit- 

OEB— OOMPENSATOBT  BaUAGES. 

Where  a  street  car  conductor  forcibly  and 
wrongfully  ejects  a  passenger  and  abuses  him, 
be  may  recover  compensatory  damages  for  men- 
tal saffering. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1487.] 

2.  Carbiebs  «=s382(e)— EjEcmoR  W  Fassbn- 
GBB— Punitive  Dahaoes. 

Where  a  street  car  conductor  forcibly  ejects 
a  passenger  willfully  without  legal  justification, 
excuse,  or  provocation,  he  may  recover  punitive 
damages. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1489.] 

3.  Cabbieks  «=»384(4)— Ejectiow  op  Passen- 
GEB— Damages— 1nstbuction—"Injubt." 

Where  a  street  car  conductor  .wrongfully 
ejects  a  passenger  and  abuses  him.  an  instruc- 
tion that  if  he  "suffered  no  injury  thereby"  he 
can  recover  only  nominal  damages,  is  erroneous 
because  no  ordinary  jury  would  understapd  that 
the  word  "injury'  included  outrage  to  one's 
feelings  and  sdf-respect. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  !  1500. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Injury.] 

4.  Cabbxers  «=>382(4)— Ejection  of  Pabser- 
oeb— Damages— Mental  ST7Fnr.BiN0. 

Where  a  street  car  conductor  wrongfully 
ejects  a  passenger  and  insults  him,  the  jury  in 
assessing  compensatory  damages  for  mental  suf- 
fering may  consider  the  force  used,  application 
to  plaintiff  ot  word  "liar,"  end  insinuation  that 
he  was  trying  to  beat  his  way. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  5  1487.] 

5.  Tbiai.  «=>253(9)— Instbuotions— Iohouno 
Evidence— Ejection  of  Passenoeb. 

An  instruction  that  if  defendant's  agent 
ejected  plaintiff  from  its  car  under  the  honest 
impression  that  he  was  attempting  to  ride  with- 
out paying  his  fare,  and  used  only  such  force  as 
was  necessary  to  remove  him,  plaintiff  could  not 
recover  punitive  damages,  is  erroneous  because  it 
ignores  the  circnmsbtnce  of  insulting  language. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  620.] 

i.  Cabbibbs  ^=>383  —  £1jection  of  Passen- 

QEK— MAI.ICK— QTTESTION    FOB  JUBT. 

In  an  action  for  damages  for  wrongfully 
ejecting  a  passenger  from  a  street  car,  it  is  for 
the  jury  to  determine  under  all  the  circumstanc- 
es of  the  case  whether  the  acts  were  maliciously 
done,  and  malice  need  not  be  expressly  proven. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §f  1492-1496.] 

Appeal  from  St.  Louis  Circuit  Court;  Tbos. 
L.  Anderson,  Judge. 

"Not  to  be  officially  published." 

Action  by  Ella  M.  Hartridge,  administra- 
trix of  Cbarles  S.  Hartridge,  deceased, 
against  tlie  United  Railways  Company  of  St 
Louis.  The  Jury  imder  tbe  instructions  of 
the  court  returned  a  verdict  for  the  defend- 
ant From  a  Judgment  granting  plalntUC's 
motion  for  new  trial,  defendant  appeals.  Af- 
Brmed,  and  cause  remanded. 


T.  Bl  Francis,  H.  E.  Blodgett,  Boyle  'A 
Pilest  Bud  Elmer  C.  Adkins,  all  of  St  Louis, 
for  appellant.  H.  A.  Loevy,  of  St  Louis, 
for  respondent 

REYNOLDS,  P.  J.  This  is  an  action  for 
damages  arising  out  of  an  alleged  assault 
and  ejectment  from  a  car  of  the  appellant 
defendant  below,  of  one  Charles  S.  Hart- 
ridge. Pending  the  appeal  plaintiff  died  and 
his  admlnlstratriz  was  substituted  as  re- 
spondent. 

It  appears  from  the  evidence  that  Mr. 
Hartridge,  who  was  an  officer  of  the  Wag- 
oner Undertaking  Company,  with  office  on 
Olive  Street,  Just  west  of  Grand  Avenue,  In 
the  dty  of  St  Louis,  on  the  morning  of  June 
14tli,  1915,  came  down  town  from  Grand 
Av^iue  to  Fourth  Street  in  an  automobile 
driven  by  a  friend.  He  went  to  the  Planters' 
House,  on  Fourth  and  Pine  Streets,  then  to 
n  bank,  then  to  a  drugstore,  then  to  lunch, 
and  then  over  to  the  office  of  his  attorney  in 
the  Merchants  Laclede  Bank  Building,  on  the 
corner  of  Fourth  and  Olive  Streets,  then  and 
there  entered  a  car  of  the  defendant  road 
on  the  comer  of  Fourth  and  Olive,  paying  his 
fare,  a  nickel,  as  he  entered,  and  sat  down 
in  the  front  seat  of  the  car.  The  car,  start- 
ing at  Fourth  and  Olive  Streets,  went  east 
to  Fourth,  north  on  Fourth  to  Locust  Street 
west  on  Locust  to  Broadway,  south  on  Broad- 
way to  OUve,  then  turned  west  on  Broadway 
to  (Hive,  on  Its  way  west  to  Grand  Avenue 
and  beyond,  and  stopped  at  OUve  and  Broad- 
way. As  the  car  stopped  at  Broadway  and 
Olive,  plaintiff  then  reading  a  paper,  the 
conductor  of  the  car  tapped  him  on  the 
shoulder  and  asked  him  where  he  was  going. 
He  told  him  to  Grand  and  Olive.  Tbe  con- 
ductor said,  "You  don't  make  any  round  trip 
on  me."  Plaintiff  said,  "I  got  on  at  Fourth 
and  Olive  and  paid  my  fare."  The  conductor 
said,  "You  did  not.  You  got  on  at  Grand  and 
Olive."  Plaintiff  said,  "Why,  I  just  left  the 
office  and  got  on  at  Fourth  and  Olive  and 
paid  my  nickel  and  sat  here."  The  conductor 
said,  "Yon  are  a  liar.  I  will  ptit  you  off 
unless  you  pay  another  fare."  Plaintiff  re- 
peated, "I  paid  my  fare."  With  that  the 
conductor  grabbed  him  by  the  shoulder  and 
pushed  him  toward  the  front  door  of  the  car 
and  as  plaintiff  got  to  the  front  door  be 
grabbed  the  handrail  in  front  of  the  front 
seat  of  the  car  with  both  hands  and  the 
conductor  grabbed  him  by  the  shoulders  to 
pull  him  away  from  the  rail  and  was  push- 
ing him  out,  when  plaintiff  said,  "Now,  if 
yon  wait  'till  I  get  this  gentleman's  card 
(pointing  to  a  man  sitting  in  the  front  seat  of 
the  car)  I  will  get  out"  The  conductor  kept 
pulling  him  when  some  persons  in  the  crowd 
on  the  street  outside  of  the  car.  yelled.  "Cut 
out  that  rough  stuff."  At  that  the  conductor 
stopped  pushing  plaintiff,  and  plaintiff  got  a 
card  from  the  person  referred  to,  whereup(HDi 
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tbe  eondnctor  ejected  Um  from  the  car. 
PlainUff  further  testifled  that  when  the  con- 
ductor grabbed  him  by  tbe.  shoulder  he  did  It 
"pretty  roughly."  The  conductor  was  a 
larger  man  than  plaintiff  and  he  had  held  on 
to  the  handrail  for  the  purpose  of  getting 
the  card  of  the  gentleman  who  was  sitting 
on  the  opposite  seat,  and  while  he  so  held 
on  the  cbnductor  grabbed  him  and  very  forci- 
bly pushed  him,  trying  to  pull  him  away 
from  the  handrail  in  front  of  the  front  seat 
of  the  car.  Plaintiff  testifled  that  the  main 
force  and  strength  used  by  the  conductor 
was  In  catching  hold  of  his  shoulders  and 
pulling  him  away  from  this  rail;  that  be 
felt  sore  from  it  the  next  day  and  had  to 
have  his  shoulder  rubbed  with  liniment  for 
about  a  week  afterwards;  it  had  resulted 
in  a  sprain.  He  further  testified  that  there 
was  a  big  crowd  outside  the  car  <m  the  cor- 
ner of  Broadway  and  Olire  when  he  was 
ejected,  possibly  60  people. 

This  is  the  substance  of  plaintiff's  testi- 
mony, in  which  be  was  corroborated  as  to 
the  fact  of  the  ejectment  from  the  car  by 
other  witnesses.  He  was  also  corroborated 
as  to  the  fact  that  he  came  down  town  that 
day  and  time  from  Grand  and  Olive  in  an 
automobile. 

The  conductor's  testimony  was  to  the  ef- 
fect that  he  knew  plaintiff  very  well  and 
was  positive  that  he  had  got  on  the  car  at 
Grand  and  Olive  when  the  car  was  going 
east  and  had  not  paid  a  fare  when  the  car 
started  on  its  return  trip,  which  commembed 
at  Olive  and  Broadway. 

[1,  2]  The  court,  refusing  an  instruction  in 
the  words  asked  by  plaintiff,  modified  it  and 
gave  it  substantially  to  this  effect: 

That  if  the  jury  found  defendant  was  op- 
erating the  car  and  that  on  the  day  named 
the  car  was  proceeding  east  on  Olive  near 
Fourth,  and  that  the  defendant  received 
plaintiff  as  a  passenger  on  the  car  to  be  car- 
ried to  his  destination.  Grand  Avenue,  and 
If  they  found  that  plaintiff  had  paid  his 
fare  as  a  passenger  and  that  while  be  was 
a  passenger  on  the  car  and  before  he  reached 
his  destination,  defendant's  conductor  in 
charge  of  the  car  assaulted  plaintiff  and 
abused  him  and  compelled  him  to  leave  the 
car  as  a  passenger,  "and  if  the  jury  find 
from  the  evidence  that  said  acts  by  def^id- 
ant's  servant  subjected  plaintiff  to  pain, 
humiliation  and  disgrace,  if  you  find  from 
the  evidence  that  he  was  so  subjected,  then 
the  plaintiff  is  entitled  to  recover  therefor 
such  damages  as  the  jury  may  believe  from 
the  evidence  will  compensate  the  plaintiff 
for  such  pain,  humiliation  and  disgrace  so 
suffered.  And  If  the  jury  find  from  the  evi- 
dence that  such  acts  were  done  by  defend- 
ant's said  servant  wilfully  and  without  legal 
justification  or  excuse  or  provocation,  then 
the  jury  may  further  assess  damages  against 
defendant  in  such  sum  as  the  jury  may  be- 
lieve from  the  evidence  will  be  a  suitable 


punishment  to  defendant  fbr  such  wrongful 
acts." 

On  the  part  of  defendant  the  court  gave 
several  instructions,  among  them  one  num- 
bered 8,  as  follows: 

"The  court  instructs  the  Jury  that  even  though 
you  may  find  and  believe  from  the  evidence  that 
the  ejection  of  the  plalntiif  from  the  car  men- 
tioned in  the  evidence  was  wrongful,  still,  if  you 
find  and  believe  from  the  evidence  that  the  plain- 
tiff suffered  no  injury  tkerehy,  he  is  entitled  to 
recover  only  nominal  damages,  to-wit,  one  cent, 
as  actual  damages."    (Italics  ours.) 

At  the  instance  of  defendant  the  court  also 
gave  an  Instruction,  numbered  5,  as  follows: 

"The  court  instructs  the  jury  that  if  you  find 
and  believe  from  the  evidence  that  the  agent  and 
servant  of  the  defendant  acted  under  an  hon- 
est impression  that  the  plaintiff  was  attempting 
to  ride  westwardly  on  the  car  in  Question  with- 
ont  paying  his  fare,  and  used  only  such  force  as 
was  necessary  in  removing  plaintiff  from  the 
car  in  question,  then  plaintiff  is  not  entitled  to 
recover  anything  by  way  of  punitive  damages." 

The  jury  returned  a  verdict  as  follows: 
"We,  the  jury  in  the  above  cause,  find  in  fa- 
vor of  the  plaintiff,  on  the  issues  herein  joined, 
and  assess  Lis  actual  damages  at  the  sum  of  one 
cent  aiAl  we  do  not  assess  pimitive  damages." 

Plaintiff,  excepting,  duly  filed  his  motion 
for  a  new  trial,  assigning  the  usual  reasons, 
among  others,  error  In  refusing  to  give  the 
first  instruction  as  asked  by  plaintiff  and 
giving  it  as  amended  by  the  court,  and  in 
giving  the  two  instructions,  numbered  3  and 
6.  The  court  sustained  the  motion,  assign- 
ing as  cause  the  giving  of  these  two  instruc- 
tions numbered  3  and  5,  and  awarded  a  new 
trial.  From  this  defendant  has  duly  ap- 
I>ealed. 

The  instruction  given  by  the  court  of  its 
own  motion  In  lieu  of  that  instruction  asked 
by  plaintiff,  correctly  states  the  law,  and  we 
see  no  error  in  the  modification  which  the 
court  made  in  the  instruction  as  asked  by 
Iriaintiff. 

We  hold  that  the  two  instructions  given  at 
the  instance  of  defendant,  3  and  5,  do  not 
correctly  state  the  law,  aUd  that  the  learned 
trial  court  committed  no  error  in  granting  a 
new  trial  by  reason  of  having  given  them. 

[3, 4]  It  is  contended  by  learned  counsel 
for  appellant  that  instruction  No.  3  was  but 
a  corollary  of  the  modified  instruction  given 
by  the  court;  that  when  that  instruction 
told  the  jury  that  if  they  find  tluit  the  plain- 
Ufl  "suffered  no  Injury  thereby,"  the  injury 
so  referred  to  was  that  specified  in  the  court's 
instruction,  which  told  the  jury  that  if  they 
found  from  the  evidence  In  the  case  that  de- 
fendant's servant  subjected  the  plaintiff  to 
pain,  humlllatloa  and  disgrace,  then  tlie 
plaintiff  is  entitled  to  recover  therefor  such 
damages  as  the  jury  may  believe  from  the 
evidence  will  compensate  plaintiff  for  such 
pain,  humiliation  and  disgrace  so  suffered. 
Learned  counsel  for  appellant  daim  that  all 
this  "pain,  humiliation  and  disgrace"  is  cover- 
ed by  the  word  "injury";  that  when  the 
court  by  this  third  instruction  told  the  jury 
that  If  they  found  that  the  lAaintUI  "suffered 
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no  Injury"  by  Ms  ejectment,  It  covered  all 
the  Injury  apedfled  In  the  coart's  Instruction, 
flnt  is,  "iMtln,  homlliatioa  and  disgrace." 

Coonael  give  legal  and  lexicographical  def- 
bdtioDs  of  "injury,"  as  cohering  "any  wrong 
done  to  a  person  mt  any  ylolatlon  of  his 
il^ts";  "any  wrong  or  damage  to  another, 
either  In  his  person,  rights,  reputation  or 
property";  "every  wrong."  These  are  cor- 
rect technical  definitions.  But'  we  do  not 
tUnlc  that  an  ordinary  jury,  composed  of 
men  of  ordinary  Intenigence,  would  under- 
stand by  tbe  use  of  the  term  "injury,"  as 
nsed  In  this  instruction,  without  more,  that 
it  covered  not  only  bodily  pain  but  hnmiUa- 
tlon  and  disgrace.  Hiese  were  all  elements 
to  be  taken  into  consideration  here  in  ar- 
riving at  the  measure  of  compensatory  dam- 
age. As  we  commonly  used  the  word  "in- 
Jury,"  we  refer  to  a  physical  hurt  No  ordi- 
nary jury  would  understand  by  the  use  of  tbe 
word  "injury,"  that  it  Included  outrage  to 
one's  feelings  and  self-respect,  as  by  apply- 
ing the  epithet  of  "liar,"  which  the  conductor 
applied  to  plaintiff;  nor  would  they  think  to 
apply  that  word  to  the  effect  of  his  language, 
which  was  at  least  by  insinuation,  that  plain- 
tiff was  intending  to  perpetrate  a  fraud  upon 
defendant  by  riding  without  paying  his  fare 
Tbe  force  used,  the  application  to  plaintiff 
of  the  word  "liar,"  the  insinuation  that  he 
was  tiying  to  beat  his  way,  were  all  matters 
to  be  considered  by  the  jury  in  assessing 
damages. 

This  has  been  well  covered  by  our  court  in 
Morris  v.  St.  Louis  &  San  Francisco  H.  K. 
Co.,  184  Mo.  App.  66,  loc.  dt.  76,  168  S.  W. 
325,  328.    There  it  is  said,  dtlng  cases; 

"But  where,  as  here,  the  wrongful  act  com- 
plained of  ia  accompanied  by  abusive,  buultinx 
and  humiHatme  lansuage  or  conduct,  a  recov- 
ery may  be  had  for  compensatory  damages  for 
injuied  feelings  and  humiliation.''^ 

It  is  there  also  said  that  in  numerous  cases 
It  U  hdd  that 

"compeoaatory  damages  have  been  allowed  for 
mental  suffering,  by  way  of  humiliation  and  ont- 
racrd  feelings,  where  the  carrier's  servants  have 
wrongfully  ejected  a  passenger  from  its  convey- 
ance, and  such  ejection  was  accompanied  by  in- 
salt  and  abuse,  though  no  physicu  injury  was 
inflicted." 

So  we  think  that  this  third  instruction  was 
incorrect  in  tills  respect. 

It  is  further  incorrect  in  that  it  expressly 
limited  the  amount  of  damage,  if  the  jury 
found  for  plaintiff  in  actual  damages,  to  one 
omt.  On  what  possible  theory  this  was  giv- 
en, we  are  unable  to  understand.  It  was  er- 
ror to  include  this  in  the  instruction.  Fur- 
thermore, this  is  hardly  a  coroUai?-  of  the 
flrst  Instmctlon  given,  but  is  inconsistent 
with  It,  toe  there  the  jury  were  told  that  if 
they  found  for  plaintiff  they  might  allow 
him  such  damages  as  will  compensate  him  for 
tbe  pain,  humiliation  and  disgrace  sustained. 

[f,  t]  Instruction  No.  6  is  also  erroneous. 

Lmmed  counsel  for  appellant  claim  that  to 
entitle  plaintiff  to  an  award  of  punitive  dam- 


ages there  must  be  a  show  of  ntalice,  that  Is, 
an  intention  of  wrongdoing,  and  that  if  there 
is  evidence  of  an  honest  purpose  and  no  will- 
fur  Intention  to  inflict  a  wrong  it  is  a  qoes- 
tlon  of  fact  for  tbe  jory  to  determine  wheth- 
er the  act  was  done  with  malice.  This  in- 
struction, as  will  be  noted,  entirely  omits  the 
element  of  malice.  As  given,  it  Ignores  the 
circumstances  of  tbe  forcible  ejection  and  in- 
sulting language,  and  practically  leaves  out 
the  element  of  malice.  Malice  need  not  be 
expressly  proved.  It  was  fbr  the  jury  to 
determine  under  aU  the  circumstances  in  this 
case,  whether  the  acts  were  done  maliciously. 
Counsel  for  appellant,  citing  and  quoting 
from  Glover  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
129  Mo.  App.  563,  loc.  cit.  571,  108  S.  W.  105, 
107,  cont^id  that  that  case  holds  that  the 
clear  and  honest  Impression  that  plaintiff 
was  not  properly  on  the  car  is  inconsistent 
with  the  doing  of  an  intentional  wrong.  They 
quote  from  that  opinion  this: 

"Where  a  passenger  who  is  wron^uUy  ejected 
from  a  train  by  the  conductor  sustains  no  physi- 
cal injury  in  consequence  thereof  and  the  ejec- 
tion is  unaccompanied  by  unnecessary  force  or 
violence,  willfulness  or  malice,  but  is  made  in 
good  faith  under  the  mistaken  belief  of  the  con- 
ductor that  tbe  passenger  is  not  entitled  to  ride 
on  the  train,  the  passenger  may  recover  eom- 
pensaticm  for  all  the  inconvenience,  loss  of  time, 
labor  and  expense  incurred  by  him  in  conse- 
quence of  the  wrongful  act,  but  he  may  not  re- 
cover damages  for  mental  suffering  or  humilia- 
tion, nor  damages  by  way  of  smart  money." 

But  in  that  very  same  case  and  following 
the  paragraph  quoted  by  learned  oounsel  for 
appellant,  Judge  Johnson,  who,  speaking  for 
the  Kansas  City  Court  of  Appeals,  wrote  that 
opinion,  says  (129  Mo.  App.  loc.  ctt  572,  108 
S.  W.  lOT): 

"But  where  the  conductor  employs  unnecessa- 
ry force  or  violence  to  remove  tbe  passenger,  or 
where  be  assaults  him  with  abusive  or  Insulting 
language,  malice  will  be  presumed  and  in  such 
case  the  passenger  is  entitled  to  damages  on  ac- 
count of  his  outraged  feelings  and  humiliation 
and  also  may  recover  punitive  damages." 

In  Torreyson  v.  United  Eailways  Co.,  246 
Mo.  696,  152  S.  W.  32,  which  went  to  the 
Supreme  Court  on  certification  from  our 
court,  our  decision  of  the  case  being  reported 
under  tbe  same  title  in  164  Mo.  App.  366,  145 
S,  W.  106,  the  Supreme  Court  practically  ap- 
proved of  what  was  said  by  the  Kansas  City 
Court  of  Appeals  in  Glover  y.  Atchison,  T.  & 
S.  F.  Ky.  Co.,  supra. 

Tills  instruction  numbered  6,  as  before 
noted,  while  submitting  the  question  of  the 
use  of  unnecessary  force  being  used  in  eject- 
ing plaintiff,  entirely  ignores  the  element 
covered  by  the  verbal  assault  by  tbe  conductor 
ui>on  tbe  plaintiff  in  calling  him  a  liar;  ig- 
nores any  reference  to  the  insinuation  that 
he  was  attempting  to  "beat  his  way"  on  the 
car  without  paying  his  fare;  ignores  the  ele- 
ment of  malice  or  its  absence. 

Without  a  further  discussion  of  the  case 
or  notldng  other  points  urged  by  learned 
counsel  for  respondent,  on  the  admission  and 
exclusion  of  evidence.  It  is  suffldent  to  say 
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that  the  leairned  trial  coort  committed  no  er- 
ror in  setting  aside  the  verdict  in  this  ease  on 
account  of  the  error  contained  in  the  third 
and  fifth  instmctions.  That  Judgment  Is  af • 
Armed  and  the  cause  remanded. 

AIliBN  and  BEOKSR,  J<J.,  concur. 


SMITH  V.   BITSTIO   WOBEBBS   OF  THE 
WOBLD.     (No.  1860.) 

(Sprin^eld  Court  of  Appeals.    Miggonrl.    May 
21,  1&17.    Beheating  Denied  June  26,  1917.) 

1.  InSUBANCI!    <e=»7ei    —    FkATKBNAI.    iNSUB- 
ANCE— WABBARTUEa. 

A  false  warranty  of  good  health  made  by 
insured  on  reinstatement  under  a  fraternal  in- 
surance certificate  will  avoid  the  certificate. 

[Ed.  Note. — XV>r  other  cases,  see  Insurance, 
Cent  Dig.  i  1924.] 

2.  Insurance  9=>718—rBATBRRAi.  Insubanob 

— CONSTITDTION  AND  BY-LAWB. 

The  constitution  and  by-laws  of  a  fraternal 
association  are  a  part  of  the  contract  of  insur- 
ance. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1854.] 

3.  IRSUBANCE  e=>82.>(2)— Fbatkbnai.  Irbub- 
ANOB— Evidence— Prima  Facie  Case. 

In  an  action  on  a  fratomal  insurance  <!er- 
tificate,  the  rule  that  a  prima  facie  case  is  made 
out  when  the  plaintiff  introduces  in  evidence  the 
benefit  certificate,  the  fact  of  death,  and  a  show- 
ing that  tho  assured  was  in  good  standing  at 
the  time  of  liis  death,  and  where  there  is  any 
doubt  in  the  evidence  as  to  whether  there  has 
been  a  misrepresentation  made  that  would  avoid 
the  insurance,  the  question  is  for  the  jury,  does 
not  apply  where  all  the  evidence  of  both  plain- 
tiff and  defendant  conclusively  shows  that  a 
false  statement  was  made;  since  the  prima  facie 
case  made  is  based  upon  a  presumption  and  is 
overcome  by  overwhelming  and  uncontradicted 
testimony. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  2009.] 

4.  Insubancb  <s=3817(2)— Fraternal  Ihsub- 

ANCE— EVIDENCE>— BUBDKN   OF  PROOP. 

The  burden  was  on  defendant  to  show  the 
falsity  of  the  statement  made  by  the  assured 
at  the  time  of  a  reinstatement  that  he  was 
at  that  time  "in  sound  condition"  and  "good 
health." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  200L] 

5.  Inbubancb  ®=>S1!>(2)— Fbatebnai,  Insub- 
ance— suiticiency  of  evidence. 

Evidence  held  to  show  that  insured's  state- 
ment made  at  the  time  of  a  reinstatement  of 
the  policy  was  a  warranty  and  a  misrepresenta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  2007.] 

Sturgis,  J.,  dissenting. 

Appeal  fr(Hn  Circuit  Conrt,  Stoddard  Oonn- 
ty;  W.  S.  O.  Walker,  Judge. 

Action  by  Isabella  Smith  against  the  Mya- 
tlc  Workers  of  the  World.  Judgment  for 
plaintiff,  and  defendant  appeals.    Beversed. 

,  J.  L.  Fort,  of  Dexter,  for  appellant  Moz- 
ley  &  Woody  and  Wamtqack  &  Welbom,  all 
of  Bloomfleld,  for  respondent 


FABBINGTON,  J.  The  respoadent  a  bene- 
ficiary in  a  ^rtlflcate  of  membership  and 
fraternal  Insurance,  recovered  a  judgment  for 
the  full  amount  of  the.  Insnranoe. 

The  appellant,  a  fraternal  benefit  society 
operating  under  the  laws  relative  to  such 
Insurance  in  this  states  brings  this  i^peal 
from  the  Judgment  of  the  trial  conrt  and 
raises  but  <xie  question  for  our  determina- 
tion, contending  that,  there  being  but  one 
Inference  that  can  be  drawn  from  all  the  te»- 
timMiy,  the  ease  should  not  have  been  sub- 
mitted to  the  Jury,  but  that  its  peremptory 
instruction  should  have  been  given  to  find 
for  the  defendant ;  the  charge  being  that  re- 
spondent's husband  was  not  in  good  health 
on  the  19th  day  of  August  1914,  the  day  on 
which  he  signed  a  written  statement  oa  which 
was  Issued  the  renewal  certificate  sued  on  tn 
this  action.  Said  wrlttui  statement  Is  as 
follows: 

"Certificate  of  Health. 

"Wiriiing  to  be  reinstated  as  a  member  of  tho 
Mystic  Workers  of  the  World,  I  declare  and 
warrant  on  my  honor  that  I  am  of  sound  con- 
dition, good  health  and  temperate  habits,  and 
that  I  am  not  engaged  either  directly  or  indi- 
rectly in  any  occupation  proUbitod  by  the  laws 
of  the  order,  nor  have  I  contracted  any  of  the 
habits  prohiluted  by  the  order.  This  health 
certificate  is  given  as  a  part  of  the  considera- 
tion for  my  reinstatement  in  the  Mystic  Work- 
ers of  the  World,  and  1  agree  tliat  this  certifi- 
cate shall  be  attached  to  and  made  a  part  of  my 
original  application  for  membership  m  said  or- 
der. I  further  expressly  agree  and  understand 
that  my  said  reinstatement  shall  be  null  and 
void  if  the  above  warranties  and  representation, 
or  any  of  them,  shall  be  untrue. 

"Dated  this  19th  day  of  August,  1914. 

"Manul  Smith." 

The  assured  died  <m  Septemlier  18th,  one 
day  less  than  a  month  thereafter,  with  the 
disease  of  consumption  or  tuberculosis.  He 
had  a  certificate  issued  to  him  when  he  first 
became  a  member  of  the  society  on  the  20th 
day  of  Octol)er,  1908,  which,  at  his  request, 
on  July  28,  1909,  was  changed  as  to  beneflct- 
arles.  He  then  lapsed  in  his  monthly  pay- 
ments of  dues — ^In  February,  1914 — and  un- 
der the  laws  of  the  society  for  such  failure 
to  pay  he  was  automatically  suspended. 
Within  the  prescribed  time  under  the  rules 
of  the  order  he  made  an  application  for  rein- 
statement, signed  the  above-mentioned  health 
certificate,  paid  up  his  delinquent  dues,  and 
was  issued  the  certificate  which  Is  sued  on, 
being  dated  September  14,  1914,  and  being 
actually  delivered  to  the  plaintiff  herein  on 
September  18th  after  the  death  of  the  as- 
sured. On  the  12th  of  September  he  had 
requested  a  change  of  beneficiary,  naming  the 
respondent  herein  as  the  sole  recipient  of  the 
insurance. 

These  sections  of  the  constitution  and  by- 
laws of  the  society,  Introduced  In  evidence, 
bear  on  the  question: 

"The  secretary  of  the  lodge  shall  not  know- 
ingly receive  payments  from  any  member  in 
suspension  in  ill  health,  nor  from  one  who  has 
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made  false  statemente  in  Hb  application  and 
tbe  receipt,  retention  or  trangnission  in  riola- 
tion  of  this  section  of  such  sum  to  the  supreme 
secretary  ahall  not  luive  the  effect  of  waiving 
any  of  the  pravi^na  thereof  or  secure  to  any 
member  any  rights  whatever" — beini^  section  171. 
"Should  any  member  fail  to  pay  his  montlily 
payments  and  dues  to  tho  secretary  of  his  lodge, 
on  or  before  the  last  day  of  the  month  in  which 
tbe  same  is  payable,  he  shall  stand  suspended 
without  action  upon  the  part  of  any  officer  and 
his  benefit  certificate  shall  be  void.  In  order  to 
be  reinstated,  be  shall  pay  to  the  secretary  of  his 
lodge  all  arrearages,  both  to  the  supreme  and 
local  lodge,  and  all  amounts  duo  and  payable 
during  tfiie  month  in  which  he  seeks  to  be  re- 
instated, and  shall  furnish  with  such  payments 
a  certificate  of  good  health  in  writing  on  the 
form  prescribed  by  the  order,  signed  by  himself; 
warranting  that  at  the  time  of  the  execution 
thereof  he  is  in  good  health.  Said  certificate 
and  warranty  of  good  health  shall  become  a  part 
of  the  benefit  certificate  of  the  member  and  up- 
on the  truth  of  such  warranty  his  protection 
shall  depend.  Upon  compliance  with  these_  re- 
qnirements  within  six  months  after  suspension, 
the  snspended  member  shall  thereby, '  as  a  re- 
sult thereof,  be  at  once  reinstated  without  the 
action  of  any  officer  if  as  a  matter  of  fact  he  Is 
in  good  health  and  has  none  of  the  forbidden 
habits  named  in  these  laws"— being  section  196. 

[1,2]  It  is  unnecessary  to  quote  from  the 
long  list  of  cases  In  this  state  holding  that 
false  warranties  will  avoid  such  oertlflcates  of 
Insurance  and  the  knowledge  to  which  mem- 
bers are  held  concerning  the  constitution  and 
by-laws,  and  that  such  constitution  and  by- 
laws become  a  part  and  parcel  of  the  con- 
tract of  insurance.  The  law  has  been  de- 
clared and  many  authorities  collated  in  the 
following  cases:  Claudy  v.  Royal  League,  259 
Mo.  98,  168  S.  W.  593;  Oldham  v.  Modem 
Brotherhood  of  America,  170  Mo.  App.  B64, 
167  S.  W.  92 ;  Daff ron  v.  Modem  Woodmen 
ot  America,  190  Mo.  App.  303, 176  S.  W.  498; 
Cnndiff  ▼.  Royal  Neighbors,  162  Mo.  App. 
lit,  144  S.  W.  128;  Floyd  v.  Modem  Wood- 
men ot  America,  166  Mo.  App.  166, 148  S.  W. 
178;  Grlflath  v.  Supreme  Council  of  Royal 
Arcanum,  182  Mo.  App.  644,  166  S.  W.  324; 
Galvin  V.  Knights  of  Father  Mathew,  169  Mo. 
App.  496,  155  Si.  W.  45;  Brlttenham  v.  Sov- 
ereign Camp  Woodmen  of  the  World,  180  Mo. 
App.  523,  167  S.  W.  587. 

[1]  A  prima  facie  case  is  made  out  when 
tbe  plaintiff  introduces  in  evidence  the  bene- 
fit certificate,  the  fact  of  death,  and  a  show- 
ing that  the  assured  was  in  good  standing  at 
the  time  ot  his  death.  When  there  is  any 
doubt  in  the  evidence  as  to  whether  there  has 
been  a  misrepresentation  made  that  would 
avoid  the  insurance,  the  question  is  one  of 
tact  to  be  decided  by  the  Jury ;  yet  this  rule 
does  not  apply  where  all  the  evidence  of  both 
plaintiff  and  defendant  conclusively  shows 
that  a  false  statement  was  made.  Tlie  pri- 
ma fade  case  made  is  based  upon  a  presump- 
tion, and  li&e  a  i>resumpUon  fades  away  in 
tbe  light  of  overwhelming  and  uncontradlct^ 
ed  testimony. 

[f]  The  burden  being  on  the  defendant  to 
establish  tbe  fahslty  ot  the  statement  made  by 
tbe  assured  tbat  on  ^he  19th  day  ot  August, 
1914,  be  was  in  "sound  condition."  and  "sood 


health,"  we  will  first  examine  its  evidence 
and  then  turn  to  the  plaintiff's  evid^tce  bear- 
ing on  the  question. 

Defendant  introduced  as  witnesses  Dr. 
Dalton  and  Dr.  Sanders ;  the  former  living  in 
Cape  Girardeau,  the  latter  in  Marble  Hill. 
Each  gave  testimony  to  this  effect: 

"I  waited  upon  Manuel  Snvith  and  attended 
him  as  his  physician  in  the  mcmth  of  August 
and  part  of  the  month  of  September,  1914,  and 
at  that  time  said  Manuel  Smith  was  in  an  ad- 
vanced state  of  tuberculosis  or  consumption, 
and  died  of  said  disease  in  the  month  of  Sep- 
tember, 1914."     , 

Mrs.  Noah  Smith  testified: 

"Manuel  Smith  was  my  brother-in-law.  I 
remember  tbe  circumstances  when  Manuel  Smith 
went  down  to  Bell  City  to  get  reinstated  in  the 
defendant  company.  His  wife  went  down  with 
him.  They  stopped  at  our  house  as  they  went 
down  and  stayed  all  night.  At  that  time  Manuel 
Smith  was  sick  and  had  a  cough.  That  night, 
after  he  went  to  bed,  he  got  to  smothering,  and 
got  up  and  laid  his  head  on  the  footboard.  He 
looked  like  a  man  that  was  sick  and  feeble  at 
that  time." 

A.  N.  Deck  testified: 

"I  have  lived  in  Stoddard  county  about  10  or 
11  years.  Was  acquainted  with  Manuel  Smith 
about  11  or  12  years.  I  saw  him  in  August; 
1914.  At  that  time  I  asked  him  how  he  was 
getting  along,  and  he  said,  'No  better.'  At  that 
time  I  considered  him  in  the  last  stage  of  con- 
sumption. This  was  in  the  latter  part  of  July 
or  first  of  August.  I  learned  from  his  brother- 
in-law  that  was  the  day  he  was  there  to  rein- 
state. He  talked  like  his  breath  was  short  and 
seemed  to  tie  very  feeble." 

William  Bass  testified: 

"I  became  acquainted  with  Manuel  Smith 
about  tho  1st  day  of  April,  1914.  He  was  farm- 
ing at  that  time.  He  was  able  to  work  up 
until  two  weeks  before  he  died,  but  I  cannot 
say  whether  he  was  able  to  make  a  full  hand 
or  not  Mr.  Smith  began  to  fail  about  the  time 
crops  were  laid  by— in  July  or  August  He  bad 
chills.  He  had  a  cough  about  two  weeks  be- 
fore he  died.  My  understanding  is  that  he  went 
to  Dr.  Sanders  or  Marble  Hill  for  treatment  I 
know  he  had  a  trial  treatment  of  somo  kind  of 
lung  balm— just  a  trial  bottle  of  it  This  was 
in  September,  a  short  time  •before  he  died.  I 
was  there  with  him  when  he  died.  I  think  he 
was  able  to  do  a  fuU  day's  work  in  the  month 
of  August,  but  he  was  puny,  was  on  the  sick 
list  He  had  some  fever  and  coughed  n  little 
bit  He  spit  up  kinder  yellowish  mucous  look- 
ing stuff  maybe  two  weeks  before  be  died." 

William  Noble  testified: 

"I  was  acquainted  with  Manuel  Smith  in 
1914,  up  to  the  time  he  died.  Along  in  the  lat- 
ter part  of  July  or  first  of  August,  1914,  he 
had  chills— he  was  punying  around.  He  was  a 
saUow-colored  man.  I  tUnk  he  was  in  poor 
health  when  crops  were  laid  by."  Cross-exami- 
nation: "He  worked  in  threshing  time  and  there 
was  one  day  he  had  a  chill.  I  worked  with  him 
one  day  in  August,  and  he  had  a  fever,  and  he 
told  me  that  day  that  he  had  malaria,  and  I 
recommtntded  Dr.  Sanders  of  Marble  Hill  to 
him.  I  thought  he  was  a  good  doctor."  Redi- 
rect examination:  "About  the  time  I  recom- 
mended Dr.  Sanders  he  was  coughing  cdl  along. 
This  must  have  been  in  August" 

Sam  Dobson  testified: 

"On  tho  19th  day  of  August,  1914,  I  resided 
almut  three  miles  from  Bell  City.  ManiMl 
Smith  and  his  wife  stayed  all  night  with  us, 
as  they  went  down  to  Bell  City  on  August  19, 
1914.    At  that  time  Manuel  Smith's  health  was 
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rery  bad.  In  walking  a  few  steps  he  was  out 
of  breath,  and  he  had  a  severe  cough,  and  that 
night  he  smothered  with  a  cough,  and  you  all 
know  how  a  cough  bothers  people  at  night." 
Oroes-examination:  "I  do  not  think  Manuel 
Smith  had  a  chill  that  night.  He  was  just  in 
feeiile  health  with  a  bud  cough." 

To  meet  the  evidence  given  by  those  wit- 
nesses, plaintiff  Introduced  the  following  tes- 
timony concerning  the  assured's  condition 
In  July,  August,  and  September,  1914,  the 
last  three  months  of  his  life: 
Plaintiff  testified  on  cross-examination: 
"In  July,  1914,  my  husband  «wa8  taking  medi- 
cine for  the  third-day  chills.  Dr.  C.  A.  Sanders 
of  Marblo  Hill  treated  him.  He  had  no  chills 
during  the  month  of  August,  1914.  I  did  not 
see  my  husband  sign  his  name  to  this  health 
certificate.  I  think  my  husband  was  able  to 
sign  his  name  on  that  day.  My  husband  cough- 
ed some,  but  not  very  much,  on  the  day  we 
went  down  for  him  to  be  reinstated.  Dr.  Dal- 
ton  and  Dr.  Sanders  treated  him  in  his  last 
sickness.  About  two  weeks  before  my  husband 
died,  I  heard  Dr.  Dalton  tell  him  what  he  could 
do  for  him.  That  was  in  Dr.  Dalton's  office  in 
Cape  Girardeau.  Dr.  Dalton  pronounced  his 
disease  tuberculosis.  Dr.  Dalton  said  he  might 
help  him.  Q.  Isn't  it  a  fact  that  Manuel  Smith 
did  not  sign  the  application  for  a  change  of 
beneficiary  from  Noah  Smith  and  you  to  you? 
Don't  you  know  he  did  not  sign  that  certificate? 
A.  No,  sir;  I  done  that  myself,  but  he  held  to 
the  pendL  (It  may  be  observed  that  this  was 
SIX  days  prior  to  hia  death.)  Q.  Didn't  you 
sign  that  because  he  was  not  able  to  sign  it? 
A.  I  most  generally  always  done  his  writing. 
Q.  I  asked  you  if  you  did  not  sign  that  because 
he  was  not  able  to  do  It?  A.  He  called  <»  me 
to  do  it;  he  did  not  say  anything  about  not 
being  able  to.  Q.  And  the  reason  you  signed  it 
was  because  he  was  not  strong  enough?  A,  I 
don't  think  so." 

W.  C.  Musgraves  testified  In  rebuttal: 
"Manuel  Smith  lived  on  my  farm  in  1914. 
During  plowing  time  he  did  different  kinds  of 
work  and  after  plowing  time,  he  cut,  shocked, 
and  threshed  wheat.  He  made  a  full  hand.  He 
continued  to  work  until  about  2%  weeks  before 
he  died.  He  had  some  chills.  He  never  had 
much  of  a  cough.  I  never  saw  him  spit  up 
anything.  I  saw  him  a  couple  of  evenings  when 
he  had  fever.  He  .just  coughed  a  little  once  in 
a  while,  but  was  hacking  awful  that  evening. 
I  never  .saw  him  in  bed  but  once.  He  looked 
bad  and  mellow.  His  eyes  looked  yellow,  and 
ms  skin  looked  yellow,  and  he  was  bloated." 
Gross-examination:  "He  quit  working  for  me 
in  September,  1914.  He  died  the  18th  of  Sep- 
tember, 1914.  Q.  Do  you  want  the  jury  to 
understand,  that  Manuel  Smith  was  in  good 
health  during  the  month  of  September  when  he 
was  working  for  you?  A.  No,  sir.  Q.  Was  he 
m  good  health  in  August,  when  he  was  going 
to  see  these  doctors?  A.  I  don't  know;  I  guess 
not.  Q.  Did  you  know  anything  about  his  go- 
ing to  see  Dr.  Sanders?  A.  Yea,  sir;  he  told 
he  went  one  Sunday.  Q.  You  know  that  was 
in  August?  A.  I  think  it  was.  Q.  He  was 
sick,  wasn't  he?  A.  Yes,  sir;  he  was  having 
chills.  Q.  Well,  he  was  sick?  A.  When  we 
were  threshing  wheat  the  first  chills  he  had  we 
were  nearly  winding  up  the  wheat  threshing. 
Q.  I  did  not  ask  you  that?  A.  No,  sir;  he 
didn  t  go  to  see  the  doctor  at  Marble  Hill  for 
several  days  after  wheat  threshing.  We  finish- 
ed up  wheat  threshing  in  August.  Q.  What 
time  in  August?  A.  About  the  8th.  Q.  You 
don't  know  *hat  condition  of  health  ho  wa«  in 
«ni  the  19th  day  of  August,  1914?  A.  No,  sir. 
Q.  Did  he  look  to  be  in  good  health  during  the 
months  <rf  July  and  August,  1914?  A.  He  look- 
ed pratt;  bad  and  had  a  bad  color." 


Dr.  Halman  testified : 

"I  am  a  practicing  physidan  In  this  county. 
I  became  acquainted  with  Manuel  Smith  ui 
July  or  August  and  prescribed  for  him  at  that 
time.  He  was  emaciated  and  ydlow — appeared 
to  be  full  of  malaria.  Malaria  kills  within 
itself  and  also  leads  to  other  troubles.  Usually 
it  does  not  kill.  I  made  no  examination  for 
consumption.  You  caTinot  tell  whether  or  not  a 
man  has  consumption  without  an  examination 
of  his  blood  and  other  tests." 

Fred  Raddle  testified : 

"I  was  acquainted  with  Manud  Smith  during 
1914,  while  he  was  working  for  Mr.  Musgraves. 
I  worked  with  him  around  the  threshing  ma- 
chine in  the  latter  part  of  July  and  the  first 
of  August,  1914.  I  think  he  made  a  full  hand." 
If  there  was  anything  the  matter  with  the  as- 
sured, ho  did  not  know  it.  He  did  not  know 
that  the  assured  had  chills,  yet  this  was  admit- 
ted by  the  plaintiff. 

Harry  Nesil  testified  that  he  was  at  work 
In  the  woods,  and  that  he  saw  the  deceased 
hunting  for  the  clerk  of  the  lodge,  who  waa 
also  In  the  woods,  and  that  he  saw  nothing 
the  matter  with  assured's  appearance. 

Jesse  WUUs  saw  the  assured  in  the  woods 
looking  for  the  lodge  clerk  and  said  that  he 
appeared  to  look  well  to  him. 

Plaintiff,  being  recalled,  said  she  knew 
nothing  of  a  smothering  spell  her  husband 
is  said  to  have  had  at  Dobson's  home  the 
night  before  he  made  the  health  certificate, 
but  does  say  that  he  went  to  see  the  doctor 
at  Marble  Hill  in  July.  This  was  Dr.  Hal- 
man. 

[5]  We  have  set  out  at  length  the  evfdence, 
and  no  one  could  read  the  abstract  of  recor'd 
furnished  by  the  appellant  or  the  fuU  tran- 
script furnished  by  respondent  without.  In 
our  opinion,  coming  at  once  to  the  conclu- 
sion that  the  deceased  was  a  sick  man  on 
August  19,  1914,  and  that  his  written  state- 
ment to  the  contrary  was  not  the  truth.  He 
had  malaria  or  consumption,  or  both;  yet 
this  health  certificate  was  signed,  and  the 
very  most  that  respondent's  evidence  shows 
Is  that  he  was  able  to  do  a  full  day's  work 
when  he  signed  it  and  that  that  condition 
existed  up  to  about  two  weeks  before  he 
died,  although  It  is  uncontradicted  that  he 
died  in  the  last  stage  of  consumption.  As  to 
how  much  work  he  could  do  was  not  a  state- 
ment that  he  warranted ;  his  warranty  went 
to  his  condition  as  to  being  a  sound,  healthy 
man.  One  or  two  of  respondent's  witnesses 
testified  from  what  has  been  shown  to  have 
been  a  mere  casual  look  to  a  conclusion  that 
the  assured's  appearance  as  to  health  was 
good..  Such  evidence  is  of  no  probative  value 
whatever.  The  issue  tried  was  pleaded,  and 
all  the  witnesses  on  both  sides  who  would 
naturally  know  the  assured's  condition  as  to 
health  on  August  19,  1914»  were  on  hand  and 
testified.  The  defendant's  evidence  Is  over- 
whelming to  the  effect  that  the  assured  was 
a  sick  man  on  the  day  In  question,  and  this 
testimony  is  not  only  uncontradicted  by  tiie 
plaintiff's  evidence^  but  on  the  other  hand 
is  corrotwrated. 
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In  sncb  a  case,  where  the  evidence  is  all 
one  way.  It  Is  the  duty  of  the  appellate  court 
to  go  farther  than  did  the  court  In  the  case 
of  Splro  V.  St.  Louis  Transit  Cb.,  102  Mo. 
App.  loc.  clt.  263,  76  S.  W.  6S4,  because  In 
this  case  the  parties  were  fully  prepared  to 
test  the  issue  raised  by  the  pleadings,  and 
the  testimony  of  both  sides  is  in  harmony 
with  a  finding  that  the  statement  signed  by 
the  assured  on  August  19,  1914,  was  a  war- 
ranted statement  and  a  misrepresentation. 
.  The  Judgment  is  reversed. 

COX,  P.  J.,  concurs.  STURQUS,  J.,  dis- 
sents on  the  proposition  that  there  is  no  ev- 
idence as  to  plaintiff  being  in  good  health 
when  reinstated,  but  thinks  the  case  should 
he  reversed  and  remanded  for  error  in  plain- 
tiff's instructions  not  necessary  to  be  dis- 
cussed In  view  of  the  decision  reach^ 


PATTERSON  v.  LtJSK  et  al.    (No.  1857.) 

(Springfield   Court   of   Appeals.      Missouri. 

June  16,  1917.) 

1.  Gabkixbs  ®=9318(4)— Injubt  to  Passxnoeb 
— Sufficiency  or  Evidence. 

Plaintiff  passenger's  testimony  and  that  of 
two  other  witnesses  held  to  sastain  a  verdict 
that  defendant  railroad  suddenly  started  its 
train  without  stopping  at  a  stauon  at  which 
plaintiff  expected  to  alight. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $|  1307,  1308.] 

2.  Cabbiebs  «=>308(1)— Passenoebs— Duty  to 
Stop  Train. 

Both  freight  trains  carrying  passengers  and 
regular  passenger  trains  must  stop  at  a  suit- 
able place  long  enough  for  passengers  to  safely 
alight. 

[Ed.  Note.— For  other  cases,  see  (Carriers, 
Cent.  Dig.  {  1224.] 

3.  Cabbiebs  ®=>321(11)— Injubt  to  Passen- 

6EB— I  NSTBtl  CnON . 

An  instruction  to  find  for  plaintiff  passen- 
ger if  defendant  railroad  carelessly  and  negli- 
gently jerked  its  train  forward  so  as  to  throw 
plaintiff  attempting  to  alight  off  the  car,  etc., 
held  erroneous,  where  the  train  was  a  freight, 
and  evidence  was  conflicting  whether  the  jerk 
was  incident  to  an  attempt  to  stop  or  to  going 
forward  after  the  stop  was  abandoned. 

4.  CABBrEBS   ®=>321(11)— INJUBV   TO    Passen- 
GEB— Inbtehctions. 

An  instruction  that,  if  plaintiff  passenger, 
attempting  to  alight  was  injured  by  a  jerk 
ordinarily  incident  to  the  operation  of  a  freight 
train,  to  find  for  defendant,  is  erroneous,  since 
it  might  excuse  a  jerk  in  starting  the  train 
forward  after  an  attempt  to  stop  was  prematura- 
ly  abandoned. 

Appeal  from  Circuit  Court,  Scott  County; 
Frank  Kelly,  Judge. 

Action  by  Claud  Patterson  against  James 
W.  Lnsk  and  others,  receivers.  Judgment 
for  plaintiff,  and  defendants  appeal.  Revers- 
ed and  remanded. 

W.  F.  Evans,  of  St.  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  Oliver  &  Oliver,  of  Cape 
Girardeao,  for  respondent. 


STURGIS,  J.  The  plaintiff  recovered  Judg- 
ment for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ants' employes  in  the  oi)eration  of  a  train 
on  which  he  was  a  passenger.  The  petition 
alleges  that  the  d^endants  are  receivers  of 
the  St.  Louis  &  San  Francisco  Railroad  Com- 
pany operating  a  line  of  railroad  between 
Vandusen  and  Himmel  in  Scott  county,  Mo. ; 
that  on  the  8th  day  of  June,  1915,  plaintiff 
bought  a  ticket  and  became  a  passenger,  his 
destination  being  Himmel;  that  the  defend- 
ants, by  their  employes,  whistled  for,  as  they 
approached,  the  station  of  Himmel,  giving  the 
usual  signal  to  stop,  and  did  slow  down  the 
train  for  the  station;  that  plaintiff  believ- 
ed that  said  train  wonid  be  and  was  about 
to  be  stopped  at  the  station  to  enable  him 
to  alight  therefrom;  that  after  the  train 
slowed  down  he  arose  from  his  seat  and  went 
to  the  platform  of  the  passenger  coach  in 
which  he  was  riding  for  the  purpose  of 
alighting;  that  he  then  stepped  down  on  the 
second  step  believing  the  train  was  about  to 
stop  and  "thereupon  the  defendants,  by  and 
through  their  agents  and  employes,  instead 
of  stopping  said  train  so  as  to  allow  piain- 
tifl  to  alight,  suddenly  and  without  any  no- 
tice whatever  to  plaintiff,  carelessly,  negli- 
gently, and  with  an  utter  disregard  of  plain- 
tiff's rights  and  safety.  Jerked  said  train 
forward  with  such  force  and  effect  as  to 
throw  plaintiff  off  of  said  step  onto  the 
platform  at  said  station."  The  petition  then 
avers  that  the  violent  Jerk  was  the  proxi- 
mate cause  of  an  injury  to  plaintiff.  In  that 
be  was  seriously  and  permanently  afflicted 
with  hernia.  There  is  no  allegation  as  to 
the  kind  of  a  train  on  which  plaintiff  was 
a  passenger. 

The  defendants  answered  by  general  de- 
nial and  an  allegation  that  the  Jerk  and  Jolt 
by  which  plaintiff  alleges  he  was  injured  was 
not  unusual  and  was  such  as  is  incident  to 
the  stopping  and  operating  of  a  freight  train 
of  the  character  of  the  one  on  which  plaintiff 
was  riding.  There  is  a  further  plea  of  con- 
tributory negligence,  in  that  plaintiff  vol- 
untarily attempted  to  alight  from  the  train 
before  it  came  to  a  stop,  as  it  would  have 
done  had  plaintiff  watted. 

The  evidence  shows  that  the  train  in  ques- 
tion was  a  freight  or  mixed  train,  consist- 
ing of  10  or  12  freight  cars  with  a  combina- 
tion baggage  and  passenger  coach  at  the  rear. 
There  is  no  question  but  tliat  plaintiff  re- 
ceived his  injury  in  alighting  from  this  train, 
but  there  is  a  sharp  conflict  as  to  the  cause 
for  such  injury.  There  is  no  conflict  on  the 
point  that  as  the  train  approached  the  sta- 
tion the  stopping  signal  was  given  and  the 
train  slowed  down  as  if  about  to  stop;  that 
plaintiff  left  his  seat,  went  out  on  the  car 
platform,  and  stepped  down  on  the  second 
step  ready  to  alight.  Here  the  evidence 
diverges.  That  of  plaintiff  is  sufficient 
to  show  that  while  he  was  in  this  position, 
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ready  to  alight  and  waiting  for  the  train 
to  stop,  the  passenger  coach  being  then  op- 
posite the  short  platform  In  front  of-  the 
depot,  the  trainmen  snddenly  ceased  all  at- 
tempt to  stop  and,  on  the  contrary,  start- 
ed forward  with  so  violent  a  jerk  that  the 
plaintiff  was  thrown  from  the  steps.  It  is 
common  knowledge  that  in  stopping  such  a 
train  the  slack  is  taken  up  and,  should  it 
suddenly  start  forward,  causing  the  slack 
to  run  out,  a  more  or  less  violent  Jerk  or 
Jolt  occurs.  This  is  what  plaintiff  said  oc- 
curred on  this  occasion.  Plaintiff  testified 
that  he  did  not  entirely  fall  when  be  was 
thus  thrown  off,  and  that  Just  after  he  lit 
on  the  platform  he  looked  up,  and  the  brake- 
man  was  then  "high-balling"  the  train,  that 
is,  giving  the  signal  to  the  engineer  and  fire- 
man to  go  en  to  the  next  station;  that  the 
train  had  not  come  to  a  stop  and  was  then 
pulling  out  A  witness  who  stood  on  the 
short  platform  says  the  passenger  coach  came 
along  opposite  the  depot  where  it  would  nat- 
urally stop;  that  it  was  then  going  four  or 
five  miles  an  hour;  that  plaintiff  was  on 
the  steps,  but  he  did  not  see  him  alight;  that 
he  looked  away  for  a  moment,  and  when  he 
looked  around  again  plaintiff  was  getting 
off — whether  Jerked  off  or  stepped  off  he 
could  not  say — and  the  brakeman  was  then 
in  the  act  of  "high-balling"  or  signaling  with 
his  hand  for  the  train  to  go  fonvard.  A  pas- 
senger who  remained  In  the  passenger  coach 
says  the  train  was  running  slow,  that  it 
did  not  stop  at  the  station  and  then  sud- 
donly  Increased  the  speed  and  the  train  Jerk- 
ed forward;  that  the  Jerk  was  right  at  the 
station  platform;  that  the  train  slowed  up 
and  without  stopping  increased  its  speed 
with  a  Jerk  forward  and  went  on. 

[1]  From  the  above  evidence  the  Jury  had 
a  right  to  find  that  the  Jerk  forward  which 
threw  plaintiff  off  was  not  incident  to  the 
stopping  or  attempting  to  stop  the  train,  but 
that  the  persons  operating  the  train  ceased 
all  efforts  to  stop  same,  and  the  forward 
Jerk  was  occasioned  by  and  incident  to  the 
train  pulling  forward  to  the  next  station. 

The  defendants'  evidence,  particularly  that 
of  the  brakeman,  admits  that  the  train  did 
not  stop  at  this  station,  and  that  the  brake- 
man  gave  the  high-ball  signal  to  pull  on  to 
the  next  station  without  coming  to  a  stop. 
But  these  witnesses  say  that  the  train  was 
intending  to  stop  and  the  brakeman  was  sig- 
naling it  to  do  so,  in  order  to  properly  spot 
the  passenger  coach,  when  plaintiff  volun- 
tarily stepped  off  on  the  platform,  and  that 
the  brakeman  did  not  give  the  high-ball  sig- 
nal and  the  train  did  not  start  fonvard  till 
after  the  plaintiff  was  on  the  platform.  In 
other  words,  according  to  defendants'  evi- 
dence, any  Jerk  or  Jolt  of  the  train  occurring 
before  plaintiff  left  it  and  before  he  was 
on  the  platform  must  have  been  incident  to 
the  stopping  of  the  train  and  the  spotting  of 
the  passenger  coach. 

[2]  Under  these  facts,  the  law,  applicable 


alike  to  freight  trains  carrying  passengers  and 
regular  passenger  trains,  is  that  trains  must 
stop  at  a  suitable  and  convenient  place  long 
enough  for  passengers  to  safely  alight  there- 
from; and  it  would  be  a  clear  case  of  neg- 
ligence for  any  train  merely  to  slow  down 
to  four  or  five  mUes  per  hour  and  then,  while 
a  passenger  is  on  the  steps  holding  to  the 
handrail  and  in  the  exercise  of  due  care,  as 
plaintiff  says  he  was,  ready  to  alight  when 
the  coach  comes  to  a  stop,  to  suddenly  cease 
all  efforts  to  stop  and  start  forward  with 
so  violent  a  Jerk  as  to  precipitate  such  pas- 
senger to  tjie  ground.  The  fact  that  In  so 
doing  freight  trains,  by  reason  of  running 
out  the  slack,  necessarily  Jerk  and  Jolt  more 
violently  than  passenger  trains.  Increases 
rather  than  decreases  the  negligence. 

[3, 4]  The  petition  is  broad  enough  to  cover 
this  phase  of  negligence,  since  it  is  alleged 
that  the  train  slowed  down,  but  Instead  of 
stopping  suddenly  Jerked  forward  throwing 
plaintiff  off.  The  difSculty  is  that  plalntUTs 
Instruction,  covering  the  whole  case  and  au- 
thorizing a  verdict  for  him,  does  not  confine 
defendants'  negligence  to  a  sudden  and  vio- 
lent Jerk  of  the  train  In  going  forward  aft- 
er all  attempt  at  stoi^lng  was  abandoned, 
but  is  broad  enough  to  include  negligence 
shown  by  ak  violent  Jerk  whether  as  inciden- 
tal to  the  attempt  to  stop  or  to  go  forward 
after  the  attempt  to  stop  was  abandoned. 
PlaintifTs  instruction  No.  2  requires  a  find- 
ing tliat  the  plaintiff  was  about  to  alight 
from  the  train  at  Himmel  aft«r  defendants' 
servants  had  given  the  ordinary  signal  and 
warning  to  plaintiff  that  the  train  was  ap- 
proaching the  station  and  was  going  to  stop, 
and  requires  a  finding  that  the  plaintiff  pro- 
ceeded to  the  platform  and  steps  without 
negligence  on  his  part  for  the  purpose  of 
alighting,  and  then  concludes  "but  that  de- 
fendants, through  their  agents  and  servants, 
so  carelessly  and  negligently  ran  and  Jerked 
said  train  forward  with  such  force  and  ef- 
fect as  to  throw  plaintiff  off  of  said  platforu 
or  steps  of  the  car  on  which  he  was  riding, 
and  thereby  plaintiff  rec^ved  the  injuries 
complained  of,"  then  the  Jury  would  find  for 
the  plaintiff  and  assess  his  damages  In  a  sum 
not  exceeding  $12,500. 

It  will  thus  be  seen  that  plaintiff  tried  and 
submitted  the  case  on  the  theory  that  it  made 
no  difference  whether  the  train  was  a  freight 
train  or  passenger  train,  or  whether  the  sud- 
den and  violent  Jerk  was  incident  to  the  at- 
tempt to  stop  or  to  suddenly  go  forward  aft- 
er the  attempted  stop  was  abandoned.  The 
Jury  may  have  found  either  state  of  facts, 
for.  If  the  passenger  coach  had  to  be  spotted, 
as  well  as  stopped,  a  sudden  forward  Jerk 
might  reasonably  occur  in  so  spotting  and 
stopping  the  freight  train.  It  would  make 
no  difference  as  to  the  character  of  the  train 
If  the  negligence  consisted  in  a  violent  Jerk 
forward  as  a  result  of  high-balling  the  eng;i- 
neer  before  plaintiff  alighted  or  had  a  proper 
opportunity  to  alight    Wltham  v.  IJosk,  190 


Digitized  by  V^OOQlC 


Ho.) 


KIKO  V.  LUSK 


er 


S.  W.  403;  Gnllar  y.  Ballroed.  84  Mo.  App. 
340,  344.  That  Is  a  spedflc  act  of  negligence 
not  dependent  on  tbe  doctrine  of  res  Ipsa 
loquitur.  But  It  does  make  much  difference 
as  to  the  character  (>f  the  train  if  the  jerk 
and  Jolt  which  caused  plaintiff's  fall  occur- 
red in  the  attempt  to  stop  and  spot  the  car 
at  the  right  place. 

The  courts  have  made,  and  pr(^>erly  so,  a 
common  sense  distinction  in  applying  the  law 
to  the  two  kinds  of  trains  where  the  Jolt  or 
Jerk  is  incident  to  the  proper  movement  of 
such  train.  The  degree  of  care  required  is 
always  the  same,  but  the  law  recognizes  that, 
even  when  the  same  degree  of  care  la  used, 
the  results  as  to  J^rks  and  Jolts  are  very 
differ«it  in  operating  freight  and  passenger 
trains.  MitcheU  v.  Railroad,  132  Mo.  Ae^. 
143,  149,  112  S.  W.  291 ;  Vancleve  v.  Bail- 
road,  107  Mo.  App.  96,  100,  80  S.  W.  706.  The 
jerk  which  speaks  negligence  as  to  one  may 
not  so  speak  as  to  the  other.  This  court  dis- 
cussed this  phase  of  negligence  in  the  recent 
case  of  Provance  v.  Railroad,  186  S.  W.  955, 
as  did  the  St.  Louis  Court  of  Appeals  In  Riss- 
mlUer  v.  Railroad,  187  S.  W.  573,  and  It  will 
suffice  here  to  refer  ta  those  cases. 

The  plaintiff  stated  in  his  argument  that 
his  instructions  were  taken  from  Schultze  v. 
Itailroad,  32  Mo.  App.  438,  a  passenger  train 
case,  and  this  demonstrates  his  error  be- 
cause an  Instruction  predicating  negligence 
from  Jolts  and  jars  In  stopping  a  passenger 
train  is  not  applicable  to  the  same  occur- 
rence In  stopping  a  freight  or  mixed  train. 
Such  instructions  must  distinguish  between 
Llie  two  kinds  of  trains,  and  in  order  for  the 
jolt  or  jar  to  speak  negligence  In  ojperating 
a  freight  train  It  must  be  unusual  and  ex- 
traordinary for  that  kind  of  a  train,  and  in- 
deed for  that  particular  train. 

What  we  have  Just  said  about  the  instruc- 
tions Is  also  true  of  the  petition,  and,  if 
plaintiff  Intends  to  recover  on  the  ground 
that  the  Jerk  and  Jolt  causing  his  Injury 
was  Incident  to  stepping  the  train  and  was 
of  such  a  character  as  to  itself  speak  negli- 
gence, then  the  petition  should  disclose  the 
fact  that  this  was  a  freight  train  and  that 
the  Jerk  and  Jolt  which  threw  him  off  the 
steps   was  unusual  and  extraordinary    for 
that  kind  of  a  train.    We  have  observed  that 
an  Instruction  given  for  defendants  told  the 
jury  that  if  the  sudden  forward  Jerk  was  or- 
dinarily incident  to  the  operation  of  this 
character  of  train  and  was  not  extraordinary 
nor  unusual  to  find  for  defendants.    This  in- 
stmctlon  Is  too  favorable  to  defendants  and 
should  be  confined  to  the  stopping  of  the 
train,  rather  than  its  operation.    Otherwise, 
it  might  excuse  a  forward  Jerk  in  starting 
the  train  forward  after  the  attempt  at  stop- 
plnfiT  'was  abandoned,  provided  such  forward 
Jerk    was  not  extraordinarily  violent  for  a 
mixed  train.    This,  as  we  have  seen,  is  not 
the  law.    A  correct  Instruction,  however,  for 


defendants  on  this  phase  of  the  case,  would 
not  cure  the  error  contained  in  plaintlfTs  In- 
struction, as  Is  directly  held  In  the  Blss- 
mlUer  Case,  supra. 

Some  other  alleged  errors  are  discussed 
which  we  need  not  notice,  as  they  are  not 
likely  to  occur  at  another  trial. 

The  cause  is  reversed  and  remanded. 

COX,  P.  J.,  concurs.  FARRINGTON,  J., 
concurs  In  the  result  reached. 


KING  V.  LUSK  et  al.    (No.  1954.) 

(Springfield  Ooart  of  Appeals.    Missouri.    June 
16,  1917.) 

1.  Watebs  and  Wateb  Courses  «=»179(4)  — 
Injury  to  Cbops  from  Obstruction— Sup- 
nciENCY  of  Evidence. 

Evidence  held  sufficient  to  justify  a  finding 
that  an  embankment  negligently  maintained  by 
a  railway  company  caused  overflow  of  stream 
daring  occurrence  of  flood,  injuring  plaintifFs 
crops,  and  that  plalDtifiCs  damage  would  not  have 
occurred  in  absence  of  such  negligence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {§  250,  263.] 

2.  Trial  «=5»253(3)—Inbtbuction8— Injury  to 
Cropr 

Instructions  that,  if  jury  sihould  find  that 
railwav  company's  negligence  in  maintaining  an 
embanKmcnt  caused  or  contributed  to  injury  to 
plaintiirs  crops,  the  defense  of  unusual  flood 
must  fail,  and  if  the  flood  was  unusual,  and  it 
alone  caused  the  injury,  then  plaintiff's  case 
must  fail,  held  not  erroneous  for  ignoring  defense 
of  unusual  flood. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  616.] 

3.  Tbial  <&=9253(8)— Instbuotxons— AniBifA- 
TIVB  Defense. 

If  facts  alleged  by  plaintiff  could  be  true, 
and  plaintiff  still  not  be  entitled  to  recover  if 
jury  found  defendant's  aflirmative  defense  to  be 
true,  the  giving  of  a  general  instruction  ignoring 
the  affirmative  defense  would  be  erroneous. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  616.] 

4.  Watebs  and  Wateb  Coubses  «=3l68— In- 
jury TO  Chops  from  Obstbdction — ^Duty 
TO  Provide  Sufficient  Opening. 

A  railroad  company  was  only  required  to 
provide  openings  of  sufficient  size  in  its  embank- 
ment to  carry  such  a  volume  of  water  as  could 
reasonably  be  expected  to  pass  through  them. 

WKd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  §S  223-230.] 

5.  Watebb  and  Wateb  Courses  ig=>179(5)— 
INJUBY  TO  Obops  fbou  Obstbuction  —  IN- 

STBUCTIONS. 

An  instruction  permitting  the  jury  to  find 
openings  in  a  railway  embankment  to  be  insuffi- 
cient, causing  an  overflow  injuring  plaintiffs 
crops,  without  stating  any  rule  to  determine  in- 
sufficiency of  openings,  held  erroneous. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  257.] 

6.  Watebs  and  Wateb  Coubses  <S=»179(5)— 
Injury  to  Cbops  fbou  Obstbuction— In- 
wbuctions. 

'  An  instruction  that  it  was  sufficient  if  a 
railway  company's  negligence  in  maintaining 
embankment  causing  overflow  contributed  "in 
any  way"  to  the  damage  to  plaintifTs  crops, 
held  erroneous,  since  it  should  have  described 
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manner  in  which  negligence  contributed  to  inju- 
ry, and  the  acta  of  negligence  should  have  been 
detailed. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  257.] 

7.  Wateks  and  Wateb  Cotjeses  <S=»179(2)— 
Injubt  to  Crops  from  Obstbuction— Bub- 
den  OF  Pboop— "Contributing  to  the  In- 
jury." 
Plaintiffs  burden  of  proving  allegations  that 
a    railway    company's    maintenance    of   an    em- 
bankment  caused   or   contributed    to   injury   of 
plaintiff's  crops  never  shifted,  but  remained  with 
him  to  the  end,  and  by  "contributing"  is  meant 
that  but  for  defendant's  negligence  the  injury 
would  not  have  occurred. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §S  248,  263. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contribute;  Contribu- 
tion.] 

Appeal  from  Circuit  Court,  Butler  Coun- 
ty; J.  P.  Foard,  Judge. 

Action  by  Henry  King  against  James  W. 
Lusk  and  others,  receivers  of  the  St.  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  and  remanded. 

W.  F.  Evans,  of  St.  Louis,  and  N.  A. 
Mozley,  of  Bloomfleld,  for  appellants.  E.  R. 
Lentz,  of  Poplar  Bluff,  for  respondent 

COX,  P.  J.  Action  for  damages  to  crops 
alleged  to  have  been  caused  by  defendants' 
failure  to  maintain  sufficient  waterways 
through  its  roadbed  to  permit  water  to  pass 
through,  and  by  reason  thereof  the  water 
backed  over  land  cultivated  by  plaintiff  and 
destroyed  certain  of  his   crops. 

The  land  lies  between  the  St  Francis  river 
and  defendants'  track.  At  a  certain  point  a 
slough  of  considerable  width  and  depth  with 
well-defined  banks  and  a  channel  leaves  the 
river  and  passes  through  or  near  the  lands 
■cultivated  by  plaintiff.  A  short  distance 
from  the  river  this  slough  divides  into  five 
prongs  or  branches,  each  with  a  channel  and 
banks,  and  continues  in  that  form  for  a  con- 
siderable distance,  when  they  again  unite  in 
one  channel,  and  farther  on  connect  with  the 
river  at  a  point  some  distance  below  the 
starting  point.  Defendants'  roadbed  crosses 
the  five  prongs  a  short  distance  below  the 
land  cultivated  by  plaintiff,  and  the  embank- 
ment on  which  the  track  is  located  Is  built 
solidly  across  three  of  the  prongs,  and  open- 
ings are  left  at  the  other  two.  Water  does 
not  flow  from  the  river  through  these  sloughs 
nil  the  time,  but  does  whenever  the  stream 
is  much  swollen,  and  the  contention  of  plain- 
tiff Is  that  the  two  openings  left  by  the  rail- 
road are  insufficient  to  carry  the  water 
across,  and  that  by  reason  thereof  the  water 
backed  up  onto  his  land  and  destroyed  part 
of  his  crop.  Defendants  contend  that  the 
flood  which  destroyed  plaintiff's  crops  was 
the  result  of  an  unusual  faU  of  rain  lasting 
for  several  days  and  of  such  a  character  that 
they  could  not  Teasonably  have  anticipated 


It,  and  that,  even  thougli  the  openings  were 
not  so  large  as  should  have  been  maintained, 
yet  on  this  occasion  plaintiff's  crops  would 
have  been  and  were  In  fact  destroyed  with- 
out their  negligence  coptributing  to  that  re- 
sult. There  was  evidence  tending  to  sup- 
port both  contentions. 

[1]  Appellants'  first  contention  is  that  all 
the  evidence  shows  that  the  flood  was  so 
unusual  as  to  lead  to  but  one  conclusion,  and 
that  Is  that  the  crops  would  have  been  de- 
stroyed regardless  of  the  question  of  defend- 
ants' negligence,  If  they  were  negligent  In 
not  making  suitable  provision  for  the  pas- 
sage of  the  water. 

We  do  not  agree  with  that  contention. 
Plaintiff's  evidence  tends  to  prove  that  while 
this  flood  was  probably  higher  than  the  wit- 
nesses had  ever  known  before,  yet  some  of 
them  whose  means  of  Icnowledge  was  as  good 
as  the  others  placed  It  at  from  1  to  3  inches 
higher,  while  the  water  on  part  of  the  ground 
where  the  crops  were  destroyed  reached  a 
depth  of  from  22  to  28  inches,  and  Uiat  the 
water  that  passed  over  this  land  was  flow- 
ing back  from  the  railroad  toward  the  river. 
This  evidence,  If  believed,  would  Justify  a 
flndlng  that  the  emt>ankment  caused  the 
overflow. 

Plaintiffs  instructions  are  vigorously  as- 
sailed by  appellants. 

[2]  The  material  part  of  plalntUTs  Instruc- 
tion Np.  1  Is  as  follows: 

"If  you  believe  and  find  from  the  evidence  that 
the  slough  described  in  the  evidence  as  coming 
out  from  the  St.  Francis  river  is  and  was  a  wa- 
ter course  with  a  bed,  a  channel,  and  well-defined 
banks,  and  that  the  defendants  or  those  under 
whom  they  cJaim  in  the  construction  of  said  rail- 
road built  a  solid  embankment  several  feet  high 
over  and  across  any  of  the  branches  or  prongs 
of  said  slough  or  water  courses,  and  that  at 
other  branches  or  prongs  of  said  slough  the  de- 
fendants constructed  small  and  insufficient  open- 
ings, and  such  openings  were  insufficient  to 
carry  the  volume  of  water  flowing  out  from  the 
St.  Francis  river  in  times  of  high  water  (snch 
as  might  reasonably  be  anticipated)  through 
said  sloughs  or  water  courses,  •  •  •  and 
that  during  the  month  of  August  ldl5,  there 
came  a  considerable  rise  in  the  St.  Francis  river 
(such  as  might  reasonably  be  anticipated),  and 
that  a  large  rolnme  of  water  flowed  out  from  the 
St.  Francis  river  through  the  said  slough  or  wa- 
ter course  and  the  prongs  or  branches  thereof 
down  to  and  against  the  embankment  of  defend- 
ant, and  that  said  embankment  or  roadbed  ob- 
structed the  flow  of  said  water  and  caused  the 
said  water  to  back  up  and  overflow  the  land  oc- 
cupied by  plaintiff  and  destroyed  or  injured  his 
crops,  •  •  •  and  that  tlie  construction  or 
maintaining  of  said  embankment  across  said 
slough  or  insufficient  opening  thereat  (if  you  be- 
lieve such  opeuings  were  insufficient)  contributed 
in  some  way  and  to  such  extent  to  the  destruc- 
tion or  injury  to  plaintiff's  crops  (and  that  game 
would  not  have  occurred  except  for  the  openings 
being  too  small  to  carry  off  all  water  that  might 
reasonably  be  expected  to  flow  that  way),  then 
your  verdict  should  be  for  the  plaintiff." 

The  portions  in  parentheses  are  not  in  the 
Instruction,  but  are  Interpolated  by  us  to  in- 
dicate how  It  should  have  read.  It  Is  con- 
tended that  this  instruction  is  erroneous  in 
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that  it  ignores  the  defense  of  the  nnnsual 
flood.  We  do  not  think  the  Instruction  open 
to  that  objection.  The  Instruction  does,  it  is 
true,  ontUne  the  facts  which  it  found  by 
the  Jury  to  b»  true  will  authorize  a  recovery 
by  plaintiff,  and  in  doing  so  attempts  to  put 
it  upon  the  ground  tliat,  if  defendants  built 
a  solid  embankment  across  part  of  the  prongs 
of  the  slough  and  left  insufficient  openings 
at  the  others,  and  the  flow  of  the  water  was 
thereby  obstructed,  and  tliat  such  obstruc- 
tion caused  or  contributed  to  the  overflow 
and  consequent  destruction  of  plaintiff's 
crops,  then  plalntiBf  should  recover.  If  those 
were  the  facta,  they  would  authorize  a  re- 
covery by  plaintiff  even  if  the  flood  was  an 
unusual  one.  If  defendants  were  negligent 
in  the  manner  alleged,  and  tliat  negligence 
caused  or  contributed  to  the  injury,  the  fact 
tliat  the  flood  was  unusual  would  not  relieve 
them.  The  test  was  whether  or  not  the  neg- 
ligence of  defendants,  if  they  were  negligent, 
caused  or  helped  to  cause  the  Injury.  If 
It  did,  they  are  liable.  If  the  injury  resulted 
solely  from  the  unusual  flood,  if  there  was 
one,  they  are  not  liable,  because  their  negli- 
gence would  not  in  that  event  be  the  proxi- 
mate cause  of  the  injury.  If  the  flood  was 
unosoal  and  would  have  caused  the  injury 
anyhow  even  if  defenhants  had  not  been  neg- 
ligent, then  they  would  not  be  liable,  because 
not  responsible  for  the  unusual  flood  that 
caused  the  injury. 

The  legal  effect  of  the  defense  of  an  un- 
usual flood  and  the  consequences  entailed  by 
It  If  established  was  to  disprove  the  existence 
of  the  facts  hypothecated  in  plaintiff's  In- 
strnction,  not  to  show  that,  notwithstanding 
those  facts  were  true,  stiU  plaintiff  could 
not  recover,  and  in  such  a  case  we  do  not 
think  It  necessary  for  plaintiff's  general  in- 
struction to  refer  to  the  defense,  for  such 
defense  Is  not  in  fact  an  affirmative  defense, 
but  its  effect  is  to  disprove  plaintiff's  case 
Instead. 

[3]  When  the  charge  of  plaintiff  and  the 
facts  ontlined  In  plaintiff's  general  instrnc- 
tI<Mi  In  which  the  Jury  are  told  tliat,  if  they 
find  such  facts  to  be  true,  they  will  find  for 
tlie  plaintiff,  may  be  true,  and  plaintiff 
still  not  entitled  to  recover  if  they  should 
also  find  &ct8  pleaded  by  defendant  as  an 
afSnuative  defense  to  be  true,  as,  for  ex- 
ample, when  contributory  negligence  Is  shown, 
then  it  is  error  to  give  a  general  Instruction 
covering  the  whole  case  and  authorizing  a 
recovery  by  plaintiff  on  a  finding  of  the  facts 
therein  outlined  without  calling  attention  in 
the  same  instruction  to  the  defense;  but 
where  the  only  effect  of  the  proof  of  the  de- 
fense, if  believed,  is  to  disprove  the  truth  of 
the  facts  outlined  in  plaintiff's  general  in- 
struction, then  the  rule  that  an  affirmative 
defense  must  be  noticed  In  plaintiffs  instruc- 
tion does  not  apply  for  the  reason  that  such 
a  defense  is  not  in  fact  an  affirmative  de- 
fense, but  la,  in  legal  effect,  only  one  form  of 


denial.  If  plaintiffs  case  is  made  on  his 
proof,  and  that  proof  is  of  such  a  character 
that,  if  it  stands,  the  defense  must  fall^  and 
tiie  proof  of  the  defense,  Is  such  that,  if  it 
stands,  the  plaintiff's  case  must  fail,  because 
disproved,  then  the  rule  sought  to  be  In- 
voked here  does  not  apply,  for  the  reason  that 
both  cannot  stand  together,  and  the  proof  of 
one  disproves  the  other.  If  the  proof  of 
plaintiff's  case  may  remain  and  the  proof  of 
the  defense  will  notwithstanding  plaintiff's 
proof  defeat  recovery,  then  the  rule  does  ap- 
ply. 

Without  reviewing  the  cases  in  which  this 
rule  is  discussed.  It  may,  we  think,  be  safe- 
ly said  that,  while  they  do  not  all  seem  to 
harmonize  in  all  particulars,  yet  they  do 
generally  support  the  rule  as  we  have  Just 
outlined  it  Measuring  the  instruction  com- 
plained of  in  this  case  by  this  rule,  we  can- 
not escape  the  conclusion  that,  if  the  Jury 
should  find  the  facts  to  be  that  defendants 
were  negligent  in  the  manner  described,  and 
tliat  that  negligence  caused  or  contributed  to 
the  injury,  the  defense  of  unusual  flood  must 
fail,  and  if  the  flood  was  unusual  and  it 
alone  caused  the  injury,  then  plaintiff's 
case  must  fail  because  the  facta  on  which  he 
relied  for  recovery  are  disproven.  This  point 
is  ruled  against  appellants. 

[4,  5]  This  instruction  is,  however,  open  to 
other  objections.  It  permits  the  Jury  to 
find  the  openings  in  the  embankment  to  be 
insufficient  without  giving  them  any  rule  by 
which  to  determine  their  Insufficiency.  This 
is  a  roving  commission  to  the  Jury  inviting 
them  to  set  up  any  standard  which  might 
suit  their  own  fancy  by  which  to  judge  the 
sufficiency  of  these  openings.  The  rule  is 
that  defendants  were  only  required  to  pro- 
vide openings  of  sufficient  size  to  carry  such 
a  volume  of  water  as  could  reasonably  be 
expected  to  pass  through  them,  and  the  In- 
struction should  have  conformed  to  that  rule. 

The  same  error  is  repeated  In  speaking  of 
water  flowing  out  from  the  St  Francis  river 
in  times  of  high  water.  No  limit  is  placed 
on  the  extent  of  the  high  water,  and  this 
instruction  would  bind  defendants  to  provide, 
against  all  high  water  no  matter  how  un- 
precedented or  unusual  it  might  be.  As  al- 
ready said,  they  were  only  required  to  pro- 
vide for  such  a  flow  of  water  as  might  rea- 
sonably be  expected,  and  if  that  were  done, 
they  would  discharge  their  whole  duty  and 
would  not  be  liable  for  injury  resulting  from 
such  a  flood  as  they  could  not  reasonably 
be  expected  to  have  anticipated.  Sherwood 
V.  Railroad,  187  S.  W.  260,  262,  and  cases 
there  cited. 

[8]  Instruction  2A  for  plaintiff  told  the 
Jury  that  it  was  not  necessary  for  plaintiff 
to  show  that  defendants'  negligence  was  the 
sole  cause  of  the  injury,  but,  If  such  negli- 
gence contributed  in  any  way  to  plaintiff's 
damage,  defendants  would  be  liable.  This 
was  erroneous.    It  should  have  described  the 
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manner  in  whldi  the  negligence  of  defendants 
TOntrlbuted  to  the  injury.  The  acts  of  neg- 
ligence should  have  been  detailed  also;  Cole- 
man v.  KaUway,  36  Mo.  App.  476,  401,  492; 
See,  also.  Brash  v.  City  of  St.  Louis,  161  Mo. 
433,  61  S.  W.  808.  The  error  was  not  cured 
by  instruction  given  on  the  part  of  defend- 
anta  Sherwood  v.  Railroad,  187  S.  W.  260, 
263. 

[7]  Instnictton  No.  4  for  plaintiff  is  as  fol- 
lows: 

"The  court  instructs  the  jury  that  It  devolves 
upon  the  defendant  to  prove  by  a  preponderance 
of  the  testimony  that  the  overflow  of  the  St. 
Francis  river  during  the  month  of  August,  1016, 
was  caused  by  an  unusual  and  unprecedented 
rainfall,  and  that  plaintiff's  crops  were  damaged 
or  destroyed  by  reason  of  the  said  unusual  and 
unprecedented  rainfall,  and  that  the  negligence 
of  the  defendant  in  no  way  contributed  to  the 
destruction  of  the  said  crops." 

This  instruction  is  erroneous.  Plaintiff's 
case  is  bottomed  on  the  alleged  fact  that  de- 
fendants' negligence  either  caased  or  con- 
tributed to  the  injury,  and  he  must  make  out 
his  case,  and  as  to  those  facts  the  burden 
never  shifts,  but  remains  with  him  to  the  end. 
Plaintiff  could  not  malce  out  his  case  without 
showing  either  that  the  negligence  of  defend- 
ants was  the  sole  cause  of  the  injury  or  that 
8ud»  negligence  contributed  thereto.  By  con- 
tributing thereto  is  meant  that  but  for  the 
negligence  of  defendants  the  injury  would  not 
have  occurred,  and  the  burden  of  proving  his 
case  on  the  theory  of  contribution  rests  with 
plaintiff  as  surely  as  does  the  burden  of 
showing,  in  the  absence  of  an  nnnsual  rain- 
fall, that  the  negligence  of  defendants  was 
the  sole  cause  of  the  injury. 

For  the  errors  noted,  the  judgment  will  be 
reversed,  and  the  cause  remanded. 

STUKGIS  and  FABRINGTON,  JJ..  concur. 


liAEICH  V.  GROSS.    (No.  14727.) 

(St.  Louis  Court  of  Appeals.    Missouri,    June  6, 

1917.    Rehearing  Denied  June  18,  1917.) 

1.  LiBEi,    ARD    Slander    €=»  123(2)  —  Jttbt 

QUKSTION. 

In  a  libel  action,  testimony  that  a  circular 
'in  German,  admittedly  published  by  defendant, 
was  understood  by  various  readers  to  refer  to 
the  plaintiff,  and  that  the  circular,  when  trans- 
lated, advised  readers  not  to  be  misled  by  plain- 
tiff, etc.,  made  defendant's  liability  a  jury  ques- 
tion. 

[Bd.  Note.— For  other  cases,   see  Libel  and 
Slander,  Cent  Dig.  {  357.] 

2.  LiBn,  AND  Slandeh  «s>124<4)  —  Instkuo- 

TIONS. 

An  instruction  in  a  libel  case  that  a  circular, 
published  in  German,  should  be  given  its  nat- 
ural interpretation  was  erroneous,  because  not 
confining  it  to  the  interpretation  given  by  tfapse 
understanding  German. 

[Ed.   Note.— For  other   cases,   see  Libel   and 
Slander,  Cent.  Dig.  §  366.] 

Appeal  from  St.  Louis  Circuit  Court ;  Wil- 
liam T.  Jones,  Judge. 
"Not  to  be  officially  published." 


Action  by  J.  V.  LaKlcb  against  J.  D.  Gross. 
J^ldgment  for  plaintiff,  and  defendant  ap- 
i;>eal8.    Reversed  and  remanded. 

Kortjohn  &  Kortjohn,  of  St  Louis,  for  ap- 
pellant Walter  B.  Douglas,  of  St  Louis, 
for  respondent. 

BECKER,  J.  Plaintiff  sued  defendant  in 
the  circuit  court  of  the  city  of  St  Louis  for 
having  published  an  alleged  libelous  drcn- 
lar  of  and  concerning  the  plaintiff.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  the  sum  of 
$1,500.  A  motion  for  a  new  trial  was  filed 
by  the  defendant,  setting  up  various  assign- 
ments of  error  and  incorporated  in  the  said 
motion  for  a  new  trial  an  "afffdavit  of  sur- 
prise and  newly  discovered  evidence."  Upon 
a  hearing  of  said  motion,  the  trial  court 
made  an  order,  requiring  plaintiff  to  enter 
a  remittitur  in  the  sum  of  $600,  and  upon 
the  plaintiff's  compliance  therewith  the  court 
overruled  the  defendant's  motion  for  a  new 
trial  and  entered  a  Judgment  in  favor  of 
plaintiff  and  against  the  defendant  in  the 
sum  of  $1,000.  From  tills  judgment  'defend- 
ant appeals. 

The  pleadings  In  the  case  are  as  follows: 

"Plaintiff  files  this,  hi;B  second  amended  peti- 
tion, by  leave  of  court,  and  for  cause  of  action 
against  said  defendant  states: 

"That  plaintiff  was,  on  or  about  the  Ist  day  of 
November,  1910,  and  at  the  subsequent  dates 
hereinafter  mentioned,  engaged  in  the  steamship 
ticket  agency  and  money  exchange  business  at 
1708  South  Broadway,  in  the  city  of  St  Louis, 
and  that  at  said  times  there  was  but  one  other 
person  engaged  in  the  same  business  on  South 
Broadway  in  said  city ;  that  is  to  say,  the  de- 
fendant herein. 

"That  on  or  about  the  11th  day  of  November, 
1910,  and  upon  other  days  following  snid  lltb 
day  of  November,  the  defendant  published  by 
means  ot  a  printed  handbill,  a  large  number 
of  which  were  then  and  at>out  that  time  distrith 
uted  to  the  public  in  the  neighborhood  of  plain- 
tiff's office  on  South  Broadway,  the  following 
words  of  and  concerning  plaintiff,  to  wit: 

"  'Warnung! 

"  'An  meine  Eundschaften,  Freunde  und  alle 
Landsleute. 

"  'Ein  fremder  und  unbekannter  Mann,  der 
sich  als  Agent  ausgibt,  bat  an  Sttd  Broadway  ein 
Liocal  geOSngt  una  versucht  alles  mUgliche  um 
Euch  zu  sich  su  locken. 

"  'Ich  habe  erfahren  dass  er  sich  sogar  aus- 
pibt  dass  er  der  "Groes"  ist,  und  daher  sage 
ich  Euch  Alle  das  Ihr  Euch  von  diesem  ''so- 
genannten  Agenten"  httten  B(^t 

"  'Lasst  Euch  von  Ihm  nicht  ilberreden  und 
verftlhren. 

"  'Meine  Kanislei  befindet  sich  noch  immer 
auf  demselben  Platze  wo  bisher,  und  zwar: 

"  '1930  S.  Broadway. 

"  'Wenn  Ihr  Geld  hinaus  schicken  wollt  oder 
Schiffskarten  l>enothigt  wendet  Euch  mit  voUon 
Vertrauen,  wie  bisjetzt,  an  Euren  alt-bekannten 
Agenten. 

"  'J.  D.  Gross, 

"  'Agent  Aller  Dampfer  Linien, 

"  '1930  South  Broadway,         St  Louis,  Mo. 

"'Hier  wird  Jeder  ehrlicb  und  richtig  be- 
handelt 
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"'Also,  merkt  Buch  gut  das  Nummer, 
"'1830  an  der  Sttd  Broadway.' 

"That  the  said  words  are  in  the  German  lan- 
guage, and  that  the  meaning  thereof  in  English 
is  as  follows: 

"  'Warning! 
"  TTo  my  Onatomers,  EMends,  and  AH  Coontry- 
men: 
"'A  strange  and  onknovn  man,  who  alleges 
to  be  an  agent,  baa  opened  a  shop  on  South 
Broadway  and  tries  all  available  means  to  en- 
tice you. 

"  'I  have  asmrtajned  that  b«  pretend*  to  be 
the  "Gross,"  and  I  warn  you  all  to  guard  against 
this  "go-called  agent." 

"  'Do  not  let  yourselves  be  deceived  or  misled 
b;  bim. 

"  'My  oflSc«  is  still  at  the  same  place,  where  it 
haa  always  been: 

"  '1930  S.  Broadway. 
"  'If  you   desire   to  send   money   to   the   old 
country,  or  if  you  need  steamship  tickets,  come 
to  me  placing  full  confidence  in  me,  your  old 
well  known  agent,  as  heretofore. 
"  *J.  D.  Gross. 
"  'Agent  for  All  Steamship  Lines, 
"'1930  S.  Broadway,  SL  Louis,  Mo. 

"  'Everybody  is  here  treated  honestly  and  just. 
"Therefore  remember  well  the  number, 
"  '1930  on  South  Broadway." 
"That  the  German  language  was  at  that  time 
generally   understood   and   read  by   the  people 
living  and  trading  on  South  Broadway  in  St. 
Louis. 

"That  the  defendant  meant  by  the  written 
publication  above  mentioned  to  charge  and  to 
oave  it  understood  and  believed  that  the  plain- 
tiff was  an  imposter,  trying  to  pass  himself  off 
as  the  defendant;  that  he  was  not  a  steamship 
ticket  agent,  but  a  deceiver  and  trickster,  un- 
worthy of  confidence  or  trust,  who  sought  to 
entice  people  into  his  office  in  order  that  he 
might  betray  them  and  cheat  them,  and  that 
such  publication  waa  understood  by  those  to 
whom  it  was  made  as  conveying  such  meaning 
and  charge  against  the  plaintiff. 

"That  said  publication  was  false,  and  was 
made  wholly  without  cause  and  out  oi  i^uie  mal- 
ice, for  the  purpose  of  destro^g  plaintiffs  busi- 
ness and  preventing  plaintiff  from  competing 
with  defendant,  ana  tnat  it  accomplished  that 
result. 

"That  by  reason  of  said  false  and  malicious 
publication  the  plaintiff  has  suffered  damage  in 
the  sum  of  $7,500,  for  which  amount,  together 
with  his  costs,  he  prays  judgment  against  said 
defendant." 

The  answer  was  a  general  denial. 

The  publishing  of  the  circular,  as  set  oat 
in  German  In  the  petition,  was  admitted  by 
the  defendant.  There  was  a  conflict  in  the 
testimony  as  to  whether  the  circular,  the 
original  having  been  printed  in  the  German 
language,  was  correctly  translated  Into  Eng- 
lish as  set  out  In  plaintiff's  petition.  There 
was  testimony  adduced  on  behalf  of  the 
plaintiff  which  tended  to  prove  that  the  said 
circular  referred  to  and  was  concerning 
plaintiff,  and  that  a  number  of  people  who 
were  able  to  read  the  German  language  had 
read  the  drcnlar,  and  understood  the  circu- 
lar to  refer  to  the  plaintiff. 

On  behalf  of  the  defendant  there  was  the 
testimony  of  the  defendant  himself,  who  testi- 
fied that  he  had  a  half-brother,  one  M.  L. 
Gross,  who  had,  a  short  time  prior  to  the 
publication  of  the  circular  In  question,  open* 
ed  up  a  steamship  ticket  office  on   South 


Broadway  In  the  same  neighborhood  with 
defendant;  that  this  said  brother,  M.  L. 
Gross,  had  issued  a  circular  Id  the  German 
language,  an  Eingllsh  translation  of  which  la 
as  follows: 

"Something  new  in  St  Louis.  I  inform  my 
worthy  countrymen  that  I  have  opened  a  Steam- 
er Agency  and  money  transfer  office  at  2104 
South  Broadway.  I  can  assure  you  that  no 
agent  in  St.  Louis  can  sell  you  steamer  tickets 
cheaper  than  I,  come  to  your  old  'familiar' 
known  friend  Gross  and  convince  yourself,  be- 
cause I  am  tlie  only  agent  in  St  Louis  who  sells 
steamer  tickets  so  cheap,  first,  second  and  third 
class,  whjr  should  you  pay  such  dear  prices  for 
steamer  uckets  when  you  can  buy  them  much 
cheaper  of  me  than  elsewhere.  The  journey 
lasts  no  longer  than  from  Ax  to  nine  days.  W« 
accompajly  onr  passengers  to  the  depot  and  at- 
tend to  their  baggage,  on  arrival  in  New  York 
our  agents  await  you  at  the  Bailroad  Station, 
where  they  help  yon  and  your  bacgage  on  fur- 
ther. Remittances  of  money  to  all  parts  of  the 
wOTid  at  the  cheapest  prices.  Cheap  and  safe 
is  my  motto," 

Defendant  further  testified  he  issued  the 
circular  in  question  in  the  present  case  be- 
cause of  and  In  answer  to  the  circular  of  his 
half-brother,  and  for  the  purpose  of  protect- 
ing himself  and  his  business;  further,  that 
he  and  his  half-brother  were  not  oa  friendly 
terms.  On  cross-examination  defendant  stat- 
ed he  did  not  make  any  accusations  against 
plaintiff,  and  that  the  statements  in  the  dr- 
oular  were  not  true  as  far  as  referring  to 
plaintiff,  and  that  the  circular  was  not  issued 
against  plaintiff. 

ri]  .1.  Appellant  contends  that  his  lostrnc- 
tlon  In  the  naturei  of  a  demurrer,  requested 
at  the  close  of  the  whole  case,  should  have 
been  given.  We  must  rule  this  point  against 
him. 

Defendant  admitted  the  publication  of  the 
circular,  and  there  was  conflicting  testimony 
as  to  the  correct  translation  of  the  circular. 
The  plaintiff  introduced  a  witness  whO  qnali- 
fled  as  an  expert,  capable  of  translating  Ger- 
man Into  English,  whose  translation  of  the 
circular  (which  for  the  purpose  of  determin- 
ing the  question  of  the  giving  of  the  demur- 
rer we  must  assume  to  be  correct)  clearly 
made  it  a  case  for  the  Jury,  provided  the 
circular  referred  to  and  was  concerning  plain- 
tiff, and  that  it  did  so  refer  to  and  concern 
plaintiff  was  testified  to  by  several  witnesses 
who  could  understand  the  German  language 
and  had  read  the  circular,  and  they  testified 
that  they  understood  it  to  refer  to  plaintiff. 
In  view  of  the  testimony  the  case  was  prop- 
erty submitted  to  the  Jury. 

[2]  n.  The  court,  on  behalf  of  the  plain- 
tiff, gave  an  instruction  to  the  Jury,  the  giv- 
ing of  which  is  assigned  as  error  by  the  ap- 
pellant The  Instruction  (No.  1)  reads  as 
follows: 

"The  court  instructs  the  jury  that  in  deter. 
mining  the  question  as  to  whether  the  circular 
or  article  complained  of  was  or  was  not  libelous, 
you  are  to  take  the  .entire  circular  into  consid- 
eration, and  to  give  it  the  plain,  ordinary,  usual, 
and  natural  interpretation,  and  such  as  would 
be  usually  given  to  it  by  the  general  reader 
thereof.    Neither  the  sense  in  which  thv^  plain- 
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US  may  have  understood  It,  nor  the  meaning 
which  the  defendant  may  have  contemplated,  is 
to  govern  you  in  your  determination.  You  are 
to  look  at  it  and  regard  it  in  the  meaning  to 
which  it  would  ordinarily  be  accepted  by  the 
average  man.  If,  howeverj  you  believe  that  the 
article  or  circular  complamed  of,  or  any  part 
thereof,  was  libelous— it  being  admitted  to  have 
been  circulated  and  published  by  the  defendant — 
your  verdict  will  be  for  the  plaintiff." 

The  circular  was  printed  In  the  German 
language,  and  was  intelligible  only  to  those 
capable  of  reading  and  understanding  that 
language.  The  Instruction  should  therefore 
have  required  the  Jury  to  have  interpreted 
the  circular,  giving  the  words  therein  their 
usual  and  ordinary  meaning,  such  as  would 
be  given  them  by  those  reading  and  under- 
standing the  German  language.  This  is  par- 
ticularly material  In  the  present  case,  In  that 
there  is  a  sharp  conflict  in  the  testimony  as 
to  the  correct  translation  of  several  imi»or- 
tant  words  that  ate  found  in  the  circular, 
and  a  sharp  conflict  as  to  their  meaning 
when  used  in  common  parlance  among  Ger- 
mans. The  Jury  should  have  been  required 
to  have  construed  the  words  of  the  circular 
In  the  sense  in  which  those  capable  of  read- 
ing and  understanding  th^-  German  language 
would  understand  them  when  applying  there- 
to the  plain  and  usual  interpretation  or 
meaning.  Blakeman  v.  Blakeman,  31  Minn. 
396,  18  N.  W.  103 ;  Wachter  v.  Quenzer,  29  N. 
Y.  647 ;  Simonsen  v.  Herold  Co.,  61  Wis.  626, 
21  N.  W.  799;  Gold  v.  Jewelry  Co.,  165  Mo. 
App.  154,  145  S.  W.  1174. 

Furthermore,  the  instruction  purpoits  to 
cover  the  whole  case,  and  directs  a  verdict 
It  failed  to  require  the  Jury  to  find  that  the 
plaintiff  was  the  person  referred  to  in  said 
circular;  and,  without  the  Jury  finding  that 
the  circular  was  printed  of  and  concerning 
plaintiff,  they  could  not  find  for  the  plaintiff. 

The  appellant  argues  other  assignments  of 
error  which,  in  view  of  what  we  have  said 
above,  we  need  not  pass  <m. 

For  errors  in  the  Instruction  noted  supra, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


WHITWORTH   T.    SCHURK.     (No.   14733.) 

(St.  Louis  Court  of  Appeals.    Missouri.    June 

6,  1917.    Rehearing  Denied  Juno  29,  1917.) 

1.  Master  and  Servant  «=328C(17)— Injubt 
TO  Sebvant — Questions  fob  Jubt. 

Evidence  that  defendant  employe's  fore- 
man ordered-plaintiff  employ^  to  ascend  a  ladder 
placed  upon  a  smooth  floor,  upon  which  it  slip- 
ped, injuring  plaintiff,  made  defendant's  negli- 
gence a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1024.] 

2.  MastSb  and    Servant   «=>226(1)— Injubt 
to  Servant— Assumption  or  Risk. 

A  servant  does  not  aesume  a  liak  arising 
from  his  master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  659,  660,  661.  665.] 


3.  Masteb  and  Sebtart  (3=3286(37)  —  Cok- 
tbibutobt  Nbolioence  —  Qdesiions  fob 
Jury. 

Evidence  that  plaintiff  employ^  ascended  a 
ladder  placed  upon  a  smooth  floor,  without 
cleats  or  other  support,  in  response  to  a  fore- 
man's order  to  do  so  quickly,  does  not  estab- 
lish contributory  negligence  as  a  matter  of  law. 
[Ed.  Note. — For  other  cases,  sec  Master  and 
Servant,  Cent.  Dig.  {  1129.] 

4.  Tbial  «=>295(6)  —  Instbuotionb  —  Cow- 

8TBUCTION   AS  A   WHOLK— INJTTBT   TO    SERV- 
ANT. 

An  instruction  to  find  for  plaintiff  employ^, 
if  defendant  employer  failed  to  securely  support 
a  ladder,  or  to  notify  plaintiff  of  its  condition, 
held  not  reversible  error,  where'  previous  por- 
tion of  the  instruction  defined  and  required  a 
finding  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  1174.] 

6.  Daicaoes  $=9216(8)— Instbuotionb. 

An  instruction  authorizing  damages  in  per- 
sonal injury  case  to  the  extent  plaintiff  "may 
hereafter  be  prevented"  from  working,  etc.,  held 
not  reversible  error,  because  not  confining  the 
recovery  to  disabilities  reasonably  certain  to  re- 
sult. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  $  563.] 

Appeal  from  St  Louis  CSrcuit  Court;  W. 
M.  Kinsey,  Judge. 

Action  by  George  C.  Whitworth  against 
Henry  Schurk,  doing  business  as  the  i$churk 
Iron  Works.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Afl3rmed. 

J.  P.  McCammon,  of  Stil  Louis,  and  R.  SC 
Sheppard,  of  Joplln,  for  appellant.  Perry 
Post  Taylor,  Emll  Mayer,  and  Ben  L.  Shifrln, 
all  of  St  Louis,  for  respondent 

ALLEN,  J.  Hits  is  an  action  to  recover 
for  personal  injuries  sustained  by  plaintiff 
while  In  the  employ  of  defendant  as  the  tat- 
ter's servant.  The  trial  below,  before  the 
court  and  a  Jury,  resulted  In  a  verdict  and 
Judgment  for  plaintiff  in  the  sum  of  $1,700. 
and  the  defendant  prosecutes  the  a];^>eaL 

At  the  time  of  plaintiff's  injury,  to  wit, 
February  17,  1914,  he  was  in  defendant's 
service  as  a  structural  Iron  worker,  and  was 
assisting  in  erecting  some  structural  iron  or 
steel  work  in  a  building  which  defendant  was 
erecting  in  the  dty  of  St  Louis.  Plain- 
tiff was  under  the  immediate  supervision  of 
defendant's  foreman,  one  Emhoff,  and  upon 
the  occasion  In  question  he  was  ordered  by 
Emhoff  to  ascend  a  ladder  and  perform  cer- 
tain services  In  connection  with  the  raising 
and  Installing  of  a  "comer  angle"  of  steel  or 
Iron,  and  while  in  the  act  of  ascending  the 
ladder  In  compliance  with  said  order,  and 
when  near  the  top  thereof.  It  slipped  from 
under  him,  precipitating  him  to  the  floor  be- 
low, whereby  he  received  serious  injuries. 

Hie  petition  charges  that  the  ladder  which 
plaintiff  was  ordered  to  ascend  was  negli- 
gently placed  by  defendant's  foreman,  so 
that  "it  was  not  In  a  reasonably  safe  condi- 
tion for  use  thereof  by  this  plaintiff.  In  that 
said  ladder  was  placed  so  that  the  twttom 
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thereof  rested  on  a  hardwood  floor  and  was 
not  reasonably  secured  or  guarded,  so  as  to 
prevent  It  sUpplng,"  whicb  fact  the  foreman 
knew,  or  could  have  known  by  the  exercise 
of  ordinary  care,  but  which  was  unknown  to 
plaintiff;  and  It  Is  averred  that  while  i^in- 
tUf  was  ascending  the  ladder,  in  the  prosecu- 
tion of  defendant's  work  and  pursuant  to  the 
foreman's  orders,  "because  of  the  negligent 
placing,  as  aforesaid,  of  said  ladder,  and  with 
tbe  negligent  failure  of  defendant  and  Its 
said  foreman  to  reasonably  secure  or  guard 
the  same,  or  to  notify  or  warn  plalntUI  of  tbe 
condition  thereof,  the  said  ladder  slipped," 
whereby  plaintiff  was  precipitated  to  the 
floor  and  Injured.  The  answer  Is  a  general 
denial,  coupled  with  a  plea  to  the  effect  that 
plaintiff's  Injuries,  If  any,  resulted  from  the 
ordinary  risks  Incident  to  the  business  in 
which  lie  was  employed,  and  that  the  risk 
was  one  assumed  by  him  when  he  entered  the 
employment. 

From  plalntUTs  testimony  It  appears  that 
the  ladder  from  which  he  fell  was  a  section 
of  an  extension  ladder,  the  section  being  IS 
or  20  feet  in  length;  that  plaintiff  and  an- 
other workman,  pursuant  to  dlrectlmis  given 
them,  took  tbe  extension  ladder  from  some 
other  portion  of  the  building,  disconnected 
the  parts  thereof,  and  handed  to  Emhoff 
the  section  from  which  plaintiff  afterwards 
fell;  and  that  Simboff  took  this  section  to 
tbe  place  where  it  was  to  be  used  and  placed 
it  In  position  against  a  beam.  Plaintiff  tes- 
tified that  this  occurred  some  considerable 
time  before  he  was  injured,  perhaps  half 
an  hour,  and  that,  having  become  engaged 
in  other  work,  he  did  not  notice  how  Emhoff 
placed  the  ladder.  The  foreman's  testimony 
is  that  he  placed  the  ladder  In  positioa,  with 
the  assistance  of  one  of  his  men,  about  live 
minutes  before  plaintiff  was  injured.  Plain- 
tiff testified  that  the  "corner  angle"  whicb 
was  being  put  in  place  was  held  with  guy 
Unas,  that  it  "kept  swinging  away,"  and  that 
tbe  foreman  ordered  him  to  take  tbe  east 
guy  line,  ascend  the  ladder,  and  pull  tbe 
"angle"  over,  so  that  it  could  be  fastened  in 
place.  As  to  the  order  given  him  by  Emhoff 
plaintiff  said: 

"He  told  me  to  take  that  guy  line  and  hnrry 
DP  tbe  ladder  and  pull  it  (the  corner  angle) 
over,  because  he  was  ready  to  connect  it:  he 
told  me  to  be  in  a  hurry  about  it.  •  *  • 
He  says:  'George,  take  that  rope,  and  hurry 
op  that  ladder,  and  straighten  that  up,  so  we 
can   get  it  connected.'  " 

Plaintiff's  testimony  is  that  he  did  not  look 
at  the  time  to  see  whether  there  was  any- 
thing at  the  base  of  tbe  ladder  to  prevent  it 
from  slipping,  but  that  after  his  fall  he  ob- 
served that  the  ladder  had  been  placed  on 
the  smooth,  finished  maple  floor,  with  noth- 
ing to  bold  It  in  place  or  prevent  the  slip- 
ping thereof;  and  though  it  seems  that  the 
foreman  was  standing  all  the  while  near  the 
ladder,  he  did  not  hold  It  or  cause  it  to  be 


held  while  plaintiff  was  upon  It.  Plaintiff 
testified  that  he  bad  never  worked  on  that 
floor  before;  that  in  the  other  portions  of 
the  building  ladders,  when  used  as  was  this 
one,  were  fastened  at  tbe  Irattom  with  a 
cleat,  so  that  they  would  not  slip;  and  the 
evidence  in  plaintiff's  behalf  Is  to  the  effect 
that  In  such  work  it'  is  customary  to  nail 
cleats  to  the  flooring,  where  practicable.  In 
order  to  safely  secure  a  ladder  used  In  the 
prosecution  of  the  work,  and  that  where  a 
ladder  is  placed  upon  a  finished  floor,  which 
would  be  defaced  by  naUlng  cleats  thereon, 
then  other  means  are  employed  to  secure  It ; 
that  elttier  planks  or  timbers  are  placed  at 
the  foot  of  the  ladder,  extending  to  a  wall 
or  some  other  firm  object,  or  tbe  ladder  is 
tied  or  fastened  at  the  top  to  prevent  It  from 
slipping,  or,  if  none  of  these  methods  are 
practicable  or  desirable,  then  it  is  custom- 
ary for  some  one  to  stand  and  securely  hold 
tbe  ladder  while  In  use.  A  witness  experi- 
enced in  such  matters  testified  that  a  2-inch 
plank  8  or  10  feet  long,  laid  close  to  the  foot 
of  such  a  ladder,  would  "help  to  prevent  it 
from  slipping,"  saying  that  it  would  take  but 
little  to  hold  it  in  position,  if  properly  placed. 

The  foreman  testified  that  he  caused  the 
ladder  ta  be  placed  so  that  the  base  thereof 
was  against  a  small  Iron  "angle,"  perhaps 
flve-slxteenths  or  three-eighths  of  an  Inch  in 
thickness,  extending  from  some  shelving,  and 
which  was  fastened  to  the  floor,  thinking  that 
this,  "would  answer  as  a  cleat  to  a  certain 
extent."  Another  witness  for  defendant,  a 
fellow  workman  with  plaintiff,  testified  that 
the  "left  leg"  of  the  ladder  was  against  the 
small  Iron  "angle"  to  which  the  foreman  re- 
ferred, which  extended  along  the  floor  only 
about  2  or  2%  inches,  the  other  leg  of  the  lad- 
der being  upon  the  open  floor.  As  to  tbe  or- 
der given  plaintiff  the  foreman  said,  "I  may 
have  told  him  to  hurry."  And  he  testified 
ttiat  plaintiff  ran  up  the  ladder. 

[1]  I.  It  is  earnestly  insisted  that  the  trial 
court  erred  in  refusing  to  peremptorily  direct 
a  verdict  for  defendant,  but  we  think  that 
the  argument  advanced  in  support  thereof  Is 
without  merit.  Appellant  places  much  reli- 
ance upon  the  decision  of  our  Supreme  Court 
in  Blundell  v.  Manufacturing  Co.,  189  Mo. 
552,  88  S.  W.  103,  but  wo  regard  It  as  quite 
clear  that  It  has  no  application  to  the  case 
before  us.  Plaintiff's  action  docs  not  here 
proceed  upon  the  theory  that  the  defendant, 
as  master,  was  guilty  of  negligence  in  fur- 
nishing plaintiff  with  a  defective  ladder — de- 
fective by  reason  of  not  having  prongs  or 
safety  hooks  attached  thereto  to  keep  It  from 
sUpplng,  as  in  the  Blundell  Case.  Aa  shown 
above,  the  u^ligence  charged  In  the  petition 
is  that  defendant,  through  its  foreman,  who 
was  present  and  personally  directing  tbe 
work,  negligently  placed  the  ladder  so  that  it 
was  not  reasonably  safe,  in  that  "the  bottom- 
thereof  rested  upon  a  hardwood  floor  am* 
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was  not  reasonably  secured  or  guarded,  so  as 
to  prevent  Its  slipping" ;  plaintiff  further  al- 
leging that  the  ladder  slipped  and  fell  by 
reason  of  the  "negligent  failure  of  defendant 
and  Its  said  foreman  to  reasonably  secure  or 
guard  the  same  or  warn  plaintiff  of  the  con- 
dition thereof."  And  the  evidence  adduced 
by  plaintiff  went  to  sustain  the  allegations  of 
his  petition.  In  other  words,  the  negligence 
counted  upon,  and  which  plaintiff's  evidence 
tended  to  establish,  was  not  in  furnishing 
plaintiff  with  a  ladder  which  was  not  reason- 
ably safe,  but  was  that  of  defendant's  fore- 
man, who  placed  the  ladder  In  position,  In 
failing  to  take  reasonable  precautions  to  pre- 
vent the  slipping  thereof,  and  in  ordering 
plaintiff  to  hurriedly  ascend  It  without  warn- 
ing him  of  the  attendant  danger.  Granting 
that  it  was  not  practicable  to  nail  cleats  into 
the  finished  floor,  the  ladder  might  readily 
have  been  made  secure  by  other  means,  or 
held  in  position  while  plaintiff  was  ascending 
it;  and  the  duty  which  the  law  cast  upon 
the  master  to  exercise  ordinary  care  for  the 
safety  of  his  servant  required  that  such  pre- 
caution be  taken  under  the  circumstances. 

[2]  The  answer  pleads  assumption  of  risk ; 
but,  since  defendant's  negligence  appears,  as- 
sumption of  risk  has,  under  our  law,  no  place 
in  the  case.  It  Is  settled  law  in  this  Juris- 
diction that  a  servant  does  not  assume  a  risk 
arising  from  the  negligence  of  the  master.  A 
prima  facie  case  of  negligence  on  the  part  of 
the  master  having  been  made  out,  the  serv- 
ant cannot  be  defeated  on  the  theory  that  he 
assumed  the  risk,  though  be  may  be  denied  a 
recovery  on  the  ground  of  contributory  neg- 
ligence. See  Strother  v.  Milling  Ck>.,  261  Mo. 
loc.  dt  23  et  seq.,  169  8.  W.  43. 

[3]  Defendant  did  not  plead  contributory 
negligence  in  defense ;  but  it  is  argued  here 
that  plaintiff's  evidence  stiows  that  he  was 
guilty  of  negligence,  as  a  matter  of  law,  con- 
tributing to  his  injuries,  in  failing  to  look  to 
see  whether  or  not  the  ladder  was  secured 
by  cleats  or  otherwise  before  undertaking  to 
ascend  it  This  position  we  regard  as  quite 
untenable  under  the  evidence  adduced.  The 
evidence  in  plalntlfTs  behalf  is  to  the  effect 
that  after  the  ladder  had  been  placed  in  posi- 
tion by  the  foreman,  while  plaintiff  was  oth- 
erwise engaged,  the  foreman  ordered  him  to 
ascend  it  with  a  guy  rope,  telling  him  to  hur- 
ry; and  plaintiff  says  that  in  obedience  to 
tliat  peremptory  order  he  hastily  ascended 
the  ladder  (as  also  appears  from  the  fore- 
man's testimony)  without  looking  to  see 
whether  or  not  It  had  been  made  secure. 
That  plaintiff,  in  obeying  an  order  of  that 
character,  did  not  stop  to  search  for  danger, 
but  relied  upon  the  alter  ego  of  the  master, 
who  was  personally  directing  the. work,  not 
to  negligently  hasten  htm  into  a  place  of  dan- 
ger without  warning,  does  not  convict  him  of 
contributory  negligence  as  a  matter  of  law. 

We  think  that  the  demurrer  was  well 
rulcid. 

[4]  II.  The  giving  of  plalntUTs  first  In- 


struction, the  main  instruction  given  at  plaln- 
tlfTs request,  is  assigned  as  error.    It  re- 
quires the  Jury,  in  order  to  return  a  vwdict 
for  plaintiff,  to  find  that  plaintiff,  while  in 
defendant's  employ,  was  ordered  to  moaot  a 
certain  ladder  to  perform  some  work ;  "that 
said  ladder  had  theretofore  been  placed  by 
defendant's  foreman,  or  under  the  directions 
of  said  foreman,  and  without  any  assistance 
on  the  part  of  plaintiff ;  that  said  ladder  was 
so  placed  that  the  bottom  thereof  rested  on  a 
hardwood  floor;   that  said  ladder  was  not  so 
placed  or  secured  or  guarded  as  reasonably 
to  prevent  the  slipping  thereof  when  in  use, 
and  was  dangerous  to  any  person  who  might 
mount  the  same ;  that  the  defendant  or  his 
said  foreman  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  that  said  lad- 
der was  not  so  placed  or  guarded  or  secured, 
and  was  dangerous,  and  that  such  condition 
as  to  said  ladder  was  unknown  to  plaintiff, 
and  that  defendant,  or  his  said  foreman,  did 
not  notify  or  warn  plaintiff  of  such  condition 
as  to  said  ladder ;  and  that  in  obedience  to 
such  order,  plaintiff  mounted  said  ladder,  and 
that  thereupon,  and  because  of  the  fact  that 
said  ladder  was  not  so  placed  or  guarded  or 
secured  as  reasonably  to  preveifc  Its  slipping, 
said  ladder  slipped  and  fell,  and  plaintiff  was 
thereby   precipitated  to   the   floor  and   In- 
jured."    And  the  Jury  are  told,  If  they  so 
find,  to  return  a  verdict  for  plaintiff,  provid- 
ed they  "also  believe  and  find  from  the  evi- 
dence that  the  failure,  if  any,  of  defendant 
or  his  said  foreman  so  to  place  or  guard  or 
secure  said  ladder  as  reasonably  to  prevent 
the  slipping  thereof  «r  the  failure,  if  any,  of 
defendant,  or  Ids  said  foreman,  to  notify 
plaintiff  as  to  the  condition  of  said  ladder, 
constituted  negligence  on  the  part  of  defend- 
ant or  his  said  foreman." 

It  is  this  proviso,  at  the  end  of  the  in- 
struction, which  is  assailed,  on  the  ground 
that,  being  thus  in  the  alternative,  it  per- 
mits the  Jury  to-  return  a  verdict  for  plain- 
tiff upon  finding  that  either  the  failure  to 
secure  the  ladder  or  the  failure  to  notify 
plaintur  of  the  condition  thereof  was  negli- 
gence on  the  part  of  the  foreman.  But,  in 
view  of  the  facts  required  to  be  found  by  the 
main  part  of  the  instruction,  we  think  that 
the  form  of  this  proviso,  thus  added  at  the 
end  thereof,  could  not  constitute  reversible 
error.  The  instruction  requires  the  jury  to 
find  facts  which  constitute  negligence  on  the 
part  of  the  defendant,  requiring  the  finding 
that  the  foreman  knew,  or  by  the  exercise 
of  ordinary  care  would  have  known,  of  the 
dangerous  condition  of  the  ladder,  that  this 
was  unknown  to  plaintiff,  and  that  the  fore- 
man failed  to  warn  plaintiff  thereof.  The 
latter  part  of  the  instruction  Is  unfortunate 
in  its  wording;  but,  when  the  whole  instruc- 
tion is  viewed.  It  is  manifest,  we  tblnk,  that 
it  8ufi!iciently  covers  the  case  and  could  not 
be  confusing  or  misleading  to  the  Jury. 

[i]  III.  Plaintiff's  Instruction  on  the  meas- 
ure of  damages  authorizes  the  Jury  to  take 
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Into  conslderatton,  '^  connectim  with  all 
the  facts  and  circumstances  in  evidence,  tbe 
bodily  pain  and  suffering  and  mental  an- 
guish. It  any,  endured  by  him  and  resulting 
from  the  Injuries  received,  the  character  and 
extent  of  his  Injuries,  the  extent.  If  any,  to 
which  he  has  been  prevented  and  disabled, 
and  may  hereafter  he  prevented  and  dfaabled, 
by  reason  of  such  Injuries,  from  working 
and  earning  a  livelihood  for  himself,"  etc. 
(Italics  ours.)  It  is  argued  that  the  use  of 
the  word  "may,"  In  the  expression  which  we 
have  italicized  above,  constitutes  prejndl- 
dal  error.  In  that  It  does  not  confine  the  re- 
covery to  such  future  disability  as  is  reason- 
ably certain  to  result  from  tbe  original  in- 
jury. Authorities  are  cited  supporting  this 
view.  Among  them  are  Ballard  v.  Kansas 
aty,  110  Mo.  App.  391,  86  S.  "W.  479,  and 
cases  there  dted.  But  the  point  urged  Is 
fully  disposed  of,  adversely  to  appellant's 
contention,  by  the  more  recent  decision  of 
the  Supreme  Court  In  Dean  v.  Railroad,  199 
Mo.  loc  dt.  397,  97  S.  W.  910.  As  In  the 
Dean  Case,  supra,  the  word  "may"  Is  here 
employed  where  another  word  or  expression 
would  be  more  appropriate;  but  the  instruc- 
tion requires  the  jury  to  take  Into  considera- 
tion "all  the  facts  and  circumstances  In  evi- 
dence," and  to  allow  a  recovery  only  for  fu- 
ture disability  arising  "by  reason  of  such  In- 
juries."   As  said  in  the  Dean  Case: 

"This  pohits  the  jury  to  the  injuries  and  to  the 
evidence.  •  •  •  Therefore,  while  it  may 
be  conceded  that  the  instruction  is  unfortunate- 
ly worded,  •  •  •  it  was  not  reversible  error 
to  give  it  nnder  the  circumstances  in  judgment 
and  with  the  restrictive  limitations  of  the  con- 
text" 

In  this  connection  see,  also,  Reynolds  v. 
Transit  Co.,  189  Mo.  408,  88  S.  W.  50,  107 
Am.  St.  Rep.  360  r  Garard  v.  Coal  &  Coke 
Co.,  207  Mo.  loc.  dt.  256,  257,  103  S.  W.  767; 
Dean  ▼.  Transit  Co.,  121  Mo.  App.  379,  99  S. 
W.  33;  Brown  v.  Barr,  184  Mo.  App.  loc  dt. 
456,  171  S.  W.  4;  Pendegrass  v.  Railroad  Co., 
1T9  Mo.  App.  517,  162  8.  W.  712. 

"We  percdve  no  reversible  error  in  the  rec- 
ord, and  It  follows  that  the  judgment 
sbonld  be  affirmed.    It  Is  so  ordered. 

KETNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


FRIEDMAN  et  al  v.  GRIFFITH  et  al. 

(No.  12483.) 

(Kansas  C!ity  Court  of  Appeals.    Missouri. 

June  11,  1917.) 

1,  AflsiowMENTs  ®=968— Pabtial  Assignment 
— Waives  or  Objection. 

By  receiving  an  assignment  of  a  part  of  a 
debt  withoat  objection,  the  debtor  waives  objec- 
tion to  splitting  the  dium. 

r£d.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  {  127.] 

2.  .ASSIONMENTS  $=968— PARTIAL  AsSIONltKNT 

— ^Bftbot. 

Where  the  invalidity  of  an  assignment  as  a 
partial  assignment  was  waived,   the  presenta- 


tion thereof  to  the  debtor,  regardless  of  accep- 
tance, vested  in  the  assignee  the  right  to  receive 
the  money. 

[Ed.  Note. — For  other  cases,  see  Assignment, 
Cent  Dig.  §  1127.] 

3.  AssioNicENTs  ®=3l37— Failubb  to   Pat- 
Questions  FOB  JUBT. 

Evidence  held  to  present  a  jury  question 
whether  after  a  contractor  gave  an  assignment 
of  funds  dne  him  he  at  any  time  had  any  funds 
in  the  hands  of  the  addressee  of  the  assignment 
due  him. 

[Ed.  Note. — For  other  casos,  see  Asaigmnents, 
Cent  Dig.  S  234.] 

4.  Thiax,  «=>194(11)—Inbtbiiotioh— Invasion 
OF  Pbovincb  of  Jukt. 

In  such  case,  requested  instruction  that  mon- 
ey paid  in  settlement  of  a  suit  by  the  contrac- 
tor against  tbe  addressee  was  not  a  recognition 
of  a  debt  was  an  invasion  of  the  provinco  of 
the  jury,  and  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent 
Dig.  a  458-460.] 

5.  Trial  «=>252(1)— Instbuctions— Confobm- 
itt  with  Evidence. 

A  requested  instruction  that  there  is  no 
evidence  upon  a  certain  issue  is  properly  refused 
if  there  is  evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  Si  596,  612.] 

8.  Evidence  ®s>383(12}  —  Aomissibilitt  — 

Self- Seb VINO  Statekents. 
Where  a  contractors  assignee  on  the  debt- 
or's refusal  to  pay  the  money  assigned  intro- 
duced a  compromise  agreement  between  the  con- 
tractor and  the  debtor,  by  which  the  debtor 
agreed  to  pay  a  certain  sum,  the  debtor  could 
then  show  recitals  in  the  contract  that  the  sum 
was  paid  in  settlement  of  suit  and  not  as  a 
recognition  of  debt 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  1672-1677.] 

7.  Evidence  «=>155(10)  —  Admissibility  — 
Self-Sebvino  Statements. 

When  a  transaction,  a  conversation,  or 
course  of  conduct  is  offered  in  evidence  as  an 
admission,  the  party  against  whom  it  is  offered 
is  entitled  to  the  whole  of  tho  transaction,  con- 
duct or  conversation,  even  though  it  contain 
self-serving  statements  which  would  otherwise 
be  inadmissible. 

[Ed.  Note.— For  other  cases,  seo  Evidence, 
C!ent  Dig.  §  455.] 

8.  Assignments  ®=>135— Actions— Evidenos 
— Admissibilitt. 

Where  a  contractor  assigned  part  of  funds 
in  hands  of  owner  which  the  owner  agreed  to 
pay  if  the  contractor  had  any  sums  due  him 
thereafter,  and  the  contractor  thereafter  brought 
suit,  to  settle  which  the  owner  paid  a  sum  in 
excess  of  the  assignment,  while  such  payment 
could  not  be  relied  on  as  the  basis  of  a  cause 
of  action  by  tho  assignee  against  the  owner, 
it  was  admissible  in  e\'idence  to  show  the  situ- 
ation between  the  parties. 

[£id.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §  232.] 

Appeal  from  Circuit  Court,  Ja<&son  Ooun- 
ty;  O.  A.  Lucas,  Judge. 

"Not  to  be  oflidally  published." 

Action  by  David  Friedman  and  Meyer 
Friedman,  doing  business  as  Friedman  Bros., 
against  David  J.  Griffith  and  J.  W.  McMurry, 
doing  business  as  Griffith  &  McMurry.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded. 


>For  other  caaw  see  same  topic  and  KBY-NUllBER  in  all  Key-Numbered  DIsests  and  lodezM 
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John  B.  Wilson  and  D.  D.  Datton,  both  of 
Kansas  City,  for  appellants.  H.  S.  Julian, 
M.  L.  Friedman,  t.  J.  Rlngolsky,  and  Rlng- 
olsky  &  Friedman,  all  of  Kansas  City,  for 
respondents.  • 

TRIMBLE,  J.  Grlfflth  &  McMurry  had  the 
contract  for  grading  the  roadbed  of  the  St. 
Joseph  branch  of  the  Interurban  railroad 
known  as  the  Kansas  City,  Clay  County  * 
St.  Joseph  Railway.  They  sublet  a  portion 
of  the  work  to  one  Frank  Burke.  The  latter, 
In  doing  the  work,  maintained  a  camp  along 
the  right  of  way  where  his  men  and  teams 
were  kept  and  fed.  In  order  to  get  supplies 
and  groceries  therefor,  he  applied  to  plaintiffs, 
who,  before  selling  them,  inquired  of  defend- 
ants concerning  Burke,  and  were  assured  by 
them  that  they  considered  him  the  best  man 
on  the  road  and  drew  the  largest  estimates 
for  his  work,  and  that  he  was  "absolutely  all 
right"  Flaintiflls  thereupon  began  supply- 
ing Burke  with  groceries  until  he  had  in- 
curred an  indebtedness  of  $541.87  therefor, 
and  not  having  the  money  to  pay  for  same, 
he,  on  June  24, 1912,  gave  an  order  on  Griffith 
A  McMurry  to  pay  plaintiffs  that  snm  out 
of  any  money  due  him,  whldi  order  reads 
as  follows: 

"Griffith  &  McMurry,  Kansas  City,  Mo.— 
Gentlemen:  Please  pay  Friedman  Bros.  $641.87 
out  of  my  final  estimate  and  Charge  the  same  to 
me.    This  is  for  groceries  furnished. 

"Signature:    

"The  amount  of  five  hundred  forty-one  & 
S7/100  dollar»-$541 . 87/100— ia  due  Mess. 
Frieflman  Bros,  from  mo  and  I  am  willing  that 
it  be  charged  to  me  by  Messrs.  GrifiBth  and  Mc- 
Murry and  paid  out  of  any  money  due  me. 

"Frank  Burke," 

Plaintiffs  presented  the  order  to  defendants 
who  took  It  and  filed  it  away  saying  that 
Burke  had  no  money  due  him  at  that  time, 
but  that  he  would  have  when  the  final  esti- 
mate was  made,  and  that  plaintiffs  need 
not  worry  about  their  money.  Thereafter,  at 
different  times  throughout  that  year,  plain- 
tiffs went  to  defendants  to  get  the  money  due 
upon  the  order,  and  each  time  were  told  that 
Burke  had  not  yet  got  his  estimate.  Finally, 
In  December,  plaintiffs  were  told  that  Burke 
had  no  money  left  or  coming  to  him,  and 
the  order  was  handed  back  to  them. 

Defendants  admit  that  the  order  was  pre- 
sented to  them;  that  they  had  no  objection 
to  the  order  being  given  on  them ;  that  their 
intention  was  to  hold  plaintiffs'  money  for 
them,  if  Burke  had  any  coming  to  him,  and, 
in  that  event,  to  apply  it  on  said  order. 
They  denied  keeping  the  order,  and  say 
they  refused  to  "accept"  it.  The  cross-exam- 
ination, however,  discloses  that  by  this  they 
meant  they  refused  to  write  "Accepted"  on  the 
bill  and  to  sign  it.  This  cross-examination 
also  shows  that  defendants  told  plaintiffs 
that  If  at  any  time  they  (defendants)  had 
any  money  due  Mr.  Burke  they  would  pay 
plaintiffs  their  debt 

Upon  defendants'  refusal  to  pay  the  order, 
this  action  was  brought  in  February,  1913^ 


Burke  was  claiming  that  defendants  owed 
him  a  large  amount  of  money  on  his  contract, 
and  sued  defendants  in  Chicago  for  about 
$9,800.  Since  the  question  whether  Griffith  & 
McMurry  owed  Burke  any  money  was  an  Is- 
sue in  iboth  suits,  and  since  it  was  an  ex- 
pensive issue  to  litigate  for  both  of  the  par- 
ties hereto  and  doubly  so  to  defendants  if 
they  had  to  do  it  twice,  and  as  plaintiffs  rec- 
ognized that  it  would  be  much  easier  for 
Burke  to  establish  a  claim  for  work  than  for 
plaintiffs  to  do  so,  it  was  readily  agreed  be- 
tnveen  counsel  representing  plaintias  and 
counsel  for  defendants  that  the  case  at  bar 
should  stand  continued  to  await  the  outcome 
of  the  suit  in  Chicago,  and,  if  Buiice  won  his 
suit,  that  would  settle  the  question  of  wheth- 
er d^endants  were  liable  to  pay  {daintlffs 
under  the  order  Involved  herein.  If  Burke 
was  entitled  to  any  money,  the  defendants 
would  as  SOCHI  pay  it  to  plaintiffs  as  to  any 
one  else,  and  they  would  deduct  therefrom 
the  amount  due  plaintiffs  and  pay  It  to  thein. 
The  case  at  bar  was  thereupon  continued  by 
agreement  throughout  the  various  terms  of 
conrt  during  the  years  1913,  1914,  and  1915; 
plaintiffs'  counsel  making  Inquiries  from  time 
to  time  as  to  the  outcome  of  the  Chicago  suit, 
and  defendants'  counsel  in  turn  making  in- 
quiries of  the  Chicago  counsel  in  charge  of 
that  suit  Finally,  in  the  latter  part  of  the 
year  1915,  plaintiffs'  counsel  learned  from 
defendants'  counsel  that  the  Chicago  case  bad 
been  "settled"  for  $1,000.  The  plaintlflrs' 
claim  not  being  paid,  their  case  was  duly 
brought  to  trial,  resulting  in  a  verdict  and 
Judgment  for  plaintiffs,  to  reverse  wbldi  the 
defendants  have  ai^>ealed. 

[1,2]  The  question  of  plaintiffs'  right  to 
recover,  by  reason  of  the  order  and  the  cir- 
cumstances connected  with  It,  dependefl  sole- 
ly upon  whether  Grtfl3th  &  McMur^,  under 
their  contract  with  Burke,  owed  him  money 
at  any  time  after  the  presentation  of  said 
order  to  them.  The  admissions  in  defend- 
ants' evidence  conceding  that  the  assignment 
was  presented  to  them,  and  that  they  had  no 
objection  to  the  assignment  being  made,  sliow 
that  they  had  no  defense  to  the  plaintiffs' 
claim,  based  upon  the  ground  that  the  order 
was  a  partial  assignment  of  a  debt.  That 
defense  had  been  waived.  Fourth  National 
Bank  v.  Nbonan,  88  Mo.  372,  377 ;  Turner  v. 
Lord,  92  Mo.  113,  117,  4  S.  W.  420;  Johnson 
County  V.  Bryson,  27  Mo.  App.  341,  330; 
Rice  V.  Dudley,  34  Mo.  App.  383,  392 ;  Gordon 
V.  Jefferson  City,  111  Mo.  App.  23,  28,  85  S. 
W.  617.  As  there  was  no  defense  open  to 
them  upon  the  ground  that  it  was  a  partial 
assignment  the  question  of  whether  they 
"accepted"  said  order,  or  verbally  promised 
to  pay  the  same,  was  no  longer  a  necessary 
element  of  plaintiffs'  cause  of  action.  The 
invalidity  of  the  assignment  on  account  of  its 
partial  nature  being  something  that  the  de- 
fendants could  and  did  waive,  the  order  and 
the  presentation  thereof  to  the  defendants, 
regardless  of  acceptance,  had  the  effect  of 
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veetlng  In  plaintiffs  the  right  to  have  paid 
to  them  the  amount  of  said  order  out  of  any 
money  defendants  owed  Burke,  and  operated 
as  an  assignment  of  that  much  of  Burke's 
debt  to  plaintiffs,  and  bound  defendants  to 
pay  same  to  plaintiffs,  if  Burke  had  any  such 
debt.  Bank  of  Commerce  v.  Bogy,  44  Mo.  1, 
18,  100  Am.  Dec  247;  Kimball  v.  Donald, 
20  Mo.  577,  64  Am.  Dec.  209;  Walker  t. 
Mauro,  18  oio.  564;  Boyer  v.  Hamilton,  21 
Mo.  App.  524;  Hydraulic  Press  Brick  Co. 
V.  Savllle,  1  Mo.  App.  96.  For  this  reason 
plaintiffs'  Instruction  No.  1  was  not  erroneous 
hi  tliat  it  omitted  to  submit  the  question  of 
whether  defendants  verbally  agreed  to  pay 
said  order,  nor  did  it  go  beyond  the  scope 
of  the  petition,  since  that  was  broad  enough 
to  entitle  plaintiffs  to  a  Judgment  regardless 
of  an  "acceptance"  of  the  order.  In  fact, 
the  admissions  in  defendants'  evidence,  which 
conceded  that  the  order  was  presented  to 
them,  tliat  they  consented  to  the  order  and 
made  no  objection  .because  the  assignment 
was  only  partial  In  character,  and  that  the 
agreement  was  they  would  pay  the  order  If 
there  was  anything  due  Burke,  left  only  one 
Issue  to  be  settled  before  the  question  of 
plaintiffs'  right  to  recover  could  be  decided. 
That  issue  was  whether,  under  Burke's  con- 
tract with  defendants,  there  was  any  money 
dne  him. 

[3]  On  this  feature  of  the  case  defendants 
contend  that  there  was  no  evidence  to  show 
that  they  owed  Butlce  anything,  and  th^t 
hence  their  peremptory  instruction  to  And 
for  defendants  should  have  been  given.  Their 
position  is  that  the  fact  that  the  uefendauts 
settled  with  Burke  for  11,000  has  no  probative 
force  to  show  that  they  really  owed  him  that 
sum  or  any  other  amount  since  they  paid  that 
merely  to  buy  their  peace.  But  the  trouble 
with  defendants'  contention  is  that  there  are 
more  facts  in  evidence  in  the  case  than  the 
bare  fact  of  a  settlement,  with  Burke.  Un- 
der their  contract  with  him  defendants  could 
at  any  time  pay  for  material  or  labor  used 
by  him  out  of  money  due  or  to  become  due 
to  Burke.  The  contract  also  provided  luat 
they  should  retain  10  per  cent,  of  all  amounts 
due  bim  until  the  final  estimate  or  settle- 
ment was  had.  Monthly  estimates  were 
made  of  the  amounts  due  Burke,  and  pay- 
ments were  made  monthly  in  accordance 
therewith.  Tliese  monthly  estimates  were  not 
final,  but  were  subject  to  adjustment  and 
corrections  on  completion  of  the  work.  The 
evidence  further  shows  that  Burke  did  extra' 
work  for  which  he  was  to  receive  cost,  plus 
10  per  cent,  for  profit.  It  also  shows  that 
defendants  and  Burke  thought  tlie  estimates 
were  too  low.  These  and  other  facts  In  evi- 
dence disclose  at  once  that  the  circumstances 
were  such  that  it  was  a  question  for  the  Jury 
to  say  whether  they  did  in  fact  owe  Burke 
anything.  And  since,  when  sued  by  Burke, 
they  paid  him  $1,000  in  settlement  of  bis 
claim,  of  the  nature  and  character  disclosed 
by  the  evidence,  and  took  a  receipt  in  full. 


therefore  the  matter  of  establishing  that  the 
$1,000  was  paid  merely  to  buy  peace';  and  not 
in  recognition  of  a  d^t  of  that  amount,  was 
a  burden  resting  upon  defendants.  The  Jury 
were  not  bound  to  believe  what  the  defend- 
ants said  about  this.  Their  statements  to 
the  effect  that  nothing  was  ever  due  Burke 
after  the  presentation  of  the  order  to  them 
did  not  conclusively  establish  that  fact.  The 
Jury  liad  a  right  to  weigh  all  the  evidence 
and  determine  for  themselves  whether  the 
settlement  was  a  mere  purchase  of  peace  or 
whether  it  was  In  discharge  of  a  debt. 

[4,  8]  The  foregoing  disposes  of  the  conten- 
tion that  the  court  erred  in  refusing  defend- 
ants' Instructions  Nos.  2  and  3.  The  former 
told  the  Jury,  without  qnaliflcation,  that  they 
could  not  take  into  consideration  the  fact 
that  defendants  paid  money  to  Burke  in  set- 
tlement of  his  suit,  as  that  was  a  compromise 
and  no  admission  of  indebtedness.  This 
would,  it  given,  have  invaded  the  province  of 
the  Jury.  The  latter  was  equally  bad.  It 
told  the  Jury  that  there  was  no  evidence  that 
defendants  promised  to  pay  the  amount  due 
on  the  order,  when  the  record  shows  that 
not  only  defendants  themselves,  but  also 
their  bookkeeper,  who  was  their  witness,  tes- 
tified that  the  agreement  was  they  would 
pay.lt  If  on  final  settlement  there  was  any 
money  dne  Burke. 

[»]  In  their  efforts  to  establish  the  fact 
that  the  $1,000  was  paid  merely  to  buy  their  . 
peace,  defendants  offered  in  evidence  the 
receipt  they  took  from  Burke  at  that  time. 
This  receipt  contained  two  paragraphs  or 
clauses  reciting  with  great  particularity  that 
the  money  was  not  paid  in  recognition  of 
a  debt,  but  solely  to  escape  further  expense 
of  litigation  and  to  buy  peace.  Upon  ob- 
jection by  plaintiffs  the  court  excluded  these 
two  clauses.  This  is  complained  of  as  error. 
Under  ordinary  circumstances  these  clauses 
would  be  nothing  more  than  mere  self-serv- 
ing declarations;  and,  where  the  document 
or  conversation  containing  them  is  offered 
by  the  party  whom  they  serve,  they  are  not 
admissible.  But  the  circumstances  here  are 
somewhat  different  from  that.  Plaintiffs 
had  offered  evidence  that  defendants  had 
settled  for  $1,000,  thus  placing  upon  defend- 
ants the  burden  of  showing  that  it  was  not 
an  admission  of  indebtedness.  To  do  this 
defendants  were  entitled  to  show  all  the  facts 
and  circumstances  surrounding  the  transac-^ 
tion  In  explanation  thereof.  This  authoriz- 
ed them  to  offer  in  evidence  the  document 
constituting  the  contract  of  settlement 

[7]  It  is  well  settled  that  when  a  transac- 
tion, a  conversation,  or  course  of  conduct  is 
offered  in  evidence  as  an  admission,  the  par- 
ty against  whom  it  is  offered  is  entitled  to 
the  whole  of  the  transaction,  conduct  or  con- 
versation, even  though  it  contain  self-serving 
statements  which  would  otherwise  be  inad- 
missible. Such  party  is  entitled  to  the  whole 
conversation  or  transaction  In  order  that 
the  matter  may  appear  In  its  true  light  and . 
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the  Jury  may  be  enabled  to  place  upon  it  the 
Inference  and  construction  it  truly  deserves. 
1  Jones  on  Ev.  (2d  Ed.)  i  171;  2  Jones  on 
Ev.  IS  203,  241;  1  Elliott  on  Et.  f  190;  1 
Bice  on  Ev.  {  228;  1  Am.  &  Eng.  Ency.  of 
Law,  p.  721.  This  applicability  of  the  rule 
to  the  case  at  bar  will  more  readily  appear 
If  we  suppose  that  the  settlement  of  the  Chi- 
cago suit  had  been  merely  oral.  After  plain- 
tiffs ofCered  evidence  of  that  settlement  as 
an  admission  by  defendants  of  indebtedness 
from  them  to  Burke,  defendants,  under  the 
rule  above  referred  to,  would  be  entitled  to 
show  just  what  the  parties  agreed  to  in  the 
oral  agreement  constituting  the  settlement 
We  fail  to  see  wherein  the  rule  should  be 
different  where  the  settlement  was  in  writ- 
ing. More  especially  is  this  true  in  this  case 
where  plaintiffs,  in  examining  defendants, 
laid  stress  upon  the  fact  that,,  in  settling 
with  Burke,  they  obtained  from  him  a  receipt 
in  full.  It  was  this  same  receipt  which  was 
offered,  parts  of  which  the  court  excluded. 

We  think  also  that  the  defendants  were 
entitled  to  lay  before  the  Jury  all  the  facts 
which  would  make  it  reasonable  and  natural 
that  they  should  pay  $1,000  to  get  rid  of 
litigation  with  Burke,  even  though  they  did 
not  owe  him  anything.  Defendants  offered 
evidence  tending  to  show  why  they  did  this, 
a  part  of  which  was  the  fact  of  the  great 
expense  a  litigation  of  the  issue  with  Burke 
.  would  necessarily  entail.  But  this  evidence 
was  excluded.  It  is  true  the  defendants  did 
succeed  in  getting  before  the  Jury  evidence 
to  the  effect  that  they  settled  to  buy  peace, 
and  that  they  did  not  thereby  admit  indebt- 
edness. But  this  was  nothing  more  than 
their  bare  statement  to  that  effect  Their 
asseveratioius  in  that  regard  would  have  car- 
ried a  great  deal  more  weight  if  with  them 
had  gone  the  facts  showing  the  situation 
the  defendants  were  in  which  would  Incline 
any  reasonable  man  to  buy  peace,  even 
though  he  owed  nothing,  rather  than  flght. 
Any  facts  which  would  tend  to  make  that 
dedsion  a  reasonable  and  natural' one  were 
admissible.  Of  course  these  facts  and  the 
statements  contained  in  the  contract  of  set- 
tlement would  not  be  conclusive  on  the  Jury. 
It  would  still  be  for  them  to  say  whether 
defendants  owed  Burke  any  money  out  of 
which  they  should  have  paid  the  order  to 
plaintiffs. 

[>]  It  is  true,  as  defendants  contend,  that 
clauses  or  provisions  In  Burke's  contract  with 
defendants  could  not  be  relied  upon  to  cre- 
ate a  cause  of  action  in  favor  of  plaintiffs, 
but  that  is  not  the  situation  in  this  case. 
The  relations  between  defendants  and  Burke 
and  the  contract  between  them  were  not 
offered  in  evidence  as  the  basis  of  plain- 
tiffs' cause  of  action,  but  as  evidence  of  the 
situation  between  them,  which,  in  connec- 
tion with  all  the  other  facts  and  circum- 
stances In  the  case,  the  Jury  could  consider 
in   arriving  at  the  question  whether  there 


was  a  debt  due  from  defendants  to  Burke 
on  which  the  plaintiffs'  order  could  operate. 
Other  points  are  made,  but  we  do  not  deem 
them  substantial.  The  exclusion  of  the  evi- 
dence offered  by  defendants  unduly  hamper- 
ed the  presentation  of  their  case  and  greatly 
weakened  the  force  of  thut  which  they  were 
permitted  to  <^er.  For  this  reason  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  It  Is  so  ordered. 
The  other  Judges  concnr. 


HUSBANDS  V.  ST.  LOUIS  ELECTRIC  TEK- 
MINAL  RT.  CO.    (No.  14704.) 

(St  Louis  Court  of  Appeals.    Missouri.    June 
6,  1917.    Rehearing  Denied  June  28,  1917.) 

1.  Appeal  and  Ebbob  iS=96Q6<l)— Sionatube 

OP  BlIX   OP   EXCEPnONB. 

Where  appellant's  abstract  of  record  incor- 
rectly set  forth  the  name  of  the  judge  signing 
the  bill  of  exceptions,  leave  was  granted  appel- 
lant to  file  a  certified  copy  of  tho  lower  court's 
record  sbowing  the  true  name  of  the  judge,  the 
court  being  unwilling  to  permit  a  tedinical  de- 
fect not  affecting  the  merits  of  the  case  to  be 
insisted  upon,  but  rather  willing,  upon  proper 
occasion,  to  permit  correction  of  such  defects. 
[Ed.  Note. — For  other  cases,  age  Appeal  and 
Error,  Cent  Dig.  S{  2826,  2828!] 

2.  Evidence  «s>82  —  Pbesuuption  of  Rkou- 
labitt  of  Coubt  Pboceedinqs. 

Tho  presumption  of  regularity  attending 
court  proceedings  renders  sufficient  a  judge's 
signature  to  a  bill  of  exceptions,  although  it  is 
not  followed  by  designation  of  tlie  division  in 
which  he  is  judge;  it  being  presumed  that  the 
judge  signing  was  judge  of  the  court  in  wbidi 
the  case  was  tried. 

[Ed.    Note.— For   other   cases,   see  Evidence, 
Cent  Dig.  S  104.] 

3.  Cabbiebs  $=>29S(1)  —  Injubt  to  Pebson 
BoABDiNO  Gab  trou  Sudden  Stabtino. 

A  street  railroad  is  not  liable  for  injury  to 
one  boarding  its  car  from  sudden  starting,  un- 
less such  person  was  boarding  tho  car  at  the 
usual  and  customary  place  for  taking  on  and 
discharge  of  passengers,  or,  if  at  some  other 
place,  unless  those  in  charge  of  the  car  knew, 
before  starting  it  that  such  person  was  board- 
ing it  and  had  not  readied  a  place  of  reascm- 
able  safety. 

[Ed.  Note.— For  other  oases,  see  Oarriisrs, 
Cent  Dig.  {§   1206,  1206.] 

4.  Cabbiebs  «=>320(19)— Injubies  to  Passsn- 
QEB— Questions  fob  Juby. 

In  action  for  injuries  to  one  attempting  to 
board  a  car,  from  sudden  starting,  plaintifi*s 
evidence  held  sufScicht  to  go  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §$  1319-1321.] 

Appeal  from  St  Louis  Circuit  Court; 
James  R  Wlthrow;  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Bernard  Husbands  against  tbe 
St.  Louis  Electric  Terminal  Railway  Com- 
pany. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Jones,  Hocker,  Sullivan  &  Angert  an'd  Vin- 
cent L.  Bolsaubin,  all  of  St  Louis,  for  ap- 
pellant.    Douglas  W.   Robert,  of  St  Ix>uis, 

for  respondent. 


'or  otber  cawi  see  bbom  to|)tc  and  KBY-NUMBBR  Id  all  Key-Numbered  DlgesU  and  Indexe 
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BBXJKER,  J.  This  Is  an  action  for  persxm- 
al  injuries  siistalned  by  the  plaintiff  while' at- 
tempting to  board  one  of  tbe  defendant's  elec- 
tric street  cars  in  Granite  City,  111.  The 
case  was  tried  before  the  Judge  and  a  jury, 
and  resulted  in  a  verdict  and  Judgment  In 
favor  of  plaintiff  and  against  the'  defendant 
for  the  sum  of  $5,000,  from  which  Judgment 
defendant  appeals. 

It  is  necessary  to  note  that  plaintiff's  pe- 
tition does  not  state  that  plaintiff  attempted 
to  board  one  of  defendant's  cars  at  one  of 
the  usual  or  customary  stopping  places,  but 
alleges  that  plaintiff  attempted  to  board  one 
of  defendant's  cars,  which  car  was  standing 
still,  and  the  act  of  negligence  relied  upon 
is  that,  while  plaintiff  was  In  the  act  of  get- 
ting on  said  motorcar,  and  while  he  had  one 
foot  on  the  step  of  said  car,  and  was  par- 
tially on  said  car,  and  before  he  could  get 
altogetber  on  said  car,  the  defendant  negli- 
gently Bnddenly  started  the  car,  and  as  a 
result  of  said  negligent  sudd^i  starting 
plaintiir  was  Injured.  The  answer  was  a 
general  denial  and  a  further  answer  that 
whatever  Injuries  plaintiff  suffered,  If  any, 
were  caused  by  said  plalntlfTs  own  negli- 
gence and  carelessness  in  attempting  to 
board  the  said  car  after  the  same  had  start- 
ed. The  reply  was  a  general  denial  of  de- 
fendant's answer. 

It  appears  that  on  the  13th  day  of  July, 
1913,  plaintiff,  who  is  a  resident  of  the  city 
of  St  Louis,  had  gone  to  Granite  City,  III., 
arriving  there  about  7  o'clock  in  the  eve- 
ning; that  he  remained  In  Granite  City 
sonae  2%  or  3  hours,  during  which  time  he 
visited  several  saloons,  and,  according  to 
plaintiff's  own  testimony,  during  that  period 
of  time  drank  several  bottles  of  beer.  When 
the  plaintiff  got  ready  to  return  to  St.  Louis 
he  went  to  O  street  and  Nledringhaus  av- 
enue, in  Granite  City,  and  attempted  to 
board  one  of  the  defendant's  cars  at  the 
near  crossing.  At  this  point  there  Is  an  in- 
tersection of  three  streets,  that  of  Nineteenth 
street,  which  runs  east  and  west,  C  street, 
which  runs  north  and  south,  and  Nledring- 
hans  avenue,  which  runs  northeast  and 
southwest.  Plaintiff  testified  that  he  first 
saw  the  train,  made  up  of  a  motorcar  and  a 
trailer,  approaching  when  he  was  on  Nine- 
teenth street,  the  cars  being  on  Nledringhaus 
avenue  running  in  a  southwesterly  direc- 
tion. He  thereupon  ran  to  the  comer  of 
Nledringhaus  avenue  and  0  street  and  took 
his  position  on  the  near  side  of  the  street. 
He  stood  there  a  minute  or  two,  and  as  the 
cars  approached  he  walked  out  into  the 
street  and  "bailed  the  car,"  making  a  mo- 
tion for  the  cars  to  stop.  Plaintiff  testified 
that  he  had  gotten  hold  of  the  grab  handle 
on  the  rear  of  the  motorcar  and  had  placed 
his  left  foot  on  the  step,  when,  Just  as  he 
went  to  raise  himself  from  the  ground,  the 
car  started  up,  causing  him  to  fall.  He  tes- 
tified that  he  fell  onto  tiie  wire  protecting 


screen  between  the  motor  and  the  trailer; 
he  then  caught  bold  of  the  side  of  the  car 
and  hdd  himself  up;  that  while  in  that  po- 
sition the  wheel  of  the  car  passed  over  his 
left  foot,  crushing  It  to  such  an  extent  that 
it  became  necessary  to  amputate  four  of  the 
toes  up  to  the  metatarsal  bone.  The  right 
foot  was  injured  in  a  lesser  degree.  The 
plaintiff  was  a  sawmaker  by  trade,  and  was 
earning  $21  per  week. 

Plaintiff  testified  in  answer  to  the  ques- 
tion as  to  whether  he  knew  anything  about 
the  custom  of  stopping  cars  on  the  near 
side  in  Granite  Cit^,  "Xes,  sir;  I  got  on 
there;"  also  that  he  had  gotten  on  the  cars 
on  the  near  side  stops  in  Granite  City  on  sev- 
eral occasions. 

The  conductor  of  the  motorcar  of  the  de- 
fendant company  testified  he  was  standing 
in  the  conductor's  booth  in  the  rear  vestibule 
of  the  motorcar  as  the  cars  in  question  ap- 
proached O  street  and  Nineteenth  street  on 
Nledringhaus  avenue;  that  the  cars  made  the 
usual  slow-down  at  that  point  because  there 
is  an  intersecting  car  line  on  Nineteenth 
street;  that  he  first  saw  plaintiff  standing 
some  distance  from  the  car  tracks,  on  the 
curbing,  and  that  as  the  cars  came  along 
the  plaintiff  started  out  toward  the  cars; 
"he  did  not  exactly  walk  nor  run,  but  he  kind 
of  fell  toward  the  car,"  and  caught  hold  of 
tbe  handrail  with  his  left  hand,  and  did  not 
get  hold  with  both  hands,  and  that  while 
att^npting  to  put  his  left  foot  up,  and  at  a 
time  when  he  had  not  gotten  his  foot  on  the 
step,  but  was  about  to  place  it  on  the  step, 
plaintiff  fell.  Tlils  witness  testified  that  the 
cars  did  not  come  to  a  stop ;  that  the  usual 
stopping  place  was  on  the  far  crossing ;  that 
the  cars  did  not  give  any  Jerk  at  the  time 
plaintiff  fell.  The  motorman  testified  that 
It  was  the  practice  and  custom  for  street  cars 
to  make  their  atops  on  the  far  side  of  street 
intersections ;  that  he  did  not  see  the  acci- 
dent, and  only  learned  of  it  when  he  got  a 
signal  from  his  conductor  to  stop.  He  fur- 
ther testified  that  he  did  not  stop  his  cars 
on  the  near  side  of  Nledringhaus  avenue  at 
the  intersection  of  0  street  and  Nineteenth 
street;  that  he  merely  slowed  down  for  the 
crossing.  The  conductor  of  the  trailer  of  the 
train  testified  he  was  stationed  at  the  front 
end  of  the  trailer,  and  that  as  the  cars  ap- 
proached the  point  in  question  they  slowed 
down,  but  were  not  brought  to  a  stop;  that 
he  first  saw  plaintiff  after  the  motorman  had 
slowed  the  cars  down  for  the  crossing ;  that 
plaintiff  made  a  run  for  the  cars  and  had 
gotten  hold  of  the  grab  handle  with  his  left 
hand,  but,  losing  his  hold,  plaintiff  fell 
against  the  springs  between  the  motorcar 
and  the  trailer.  He  thereupon  gave  an  emer- 
gency signal  of  three  bells,  and  the  cars  Were 
brought  to  a  quick  stop. 

Mrs.  Stllle  testified  for  the  defendant  that 
she  saw  the  plaintiff  approaching  the  cars 
while  they  were  moving ;   that  he  was  stag- 


Digitized  by 


Google 


so 


196  SOUTHWESTERN  BEPORTEB 


(Mo. 


gering  toward  the  cars,  and  reached  for  the 
hand  bars,  but  did  not  reach  them,  and  fell ; 
that  the  cars  were  brought  to  a  stop  after 
the  plaintiff  had  attempted  to  board  them 
and  had  fallen. 

Mr.  Bulsberger  testified  that  he  and  his 
wife  had  hoarded  the  cars  Just  a  block  or 
two  away  from  the  place  where  plaintiff 
met  his  Injuries;  that  the  cars  did  not  make 
any  stop  until  after  the  plaintiff  had  met 
with  his  injuries. 

[1]  L  This  case  was  trle4  in  the  Eighth 
judicial  circuit,  namely,  that  of  the  city  of 
St.  Louis,  in  division  No.  8  thereof,  at  a  time 
when  the  Hon.  James  E.  Withrow  was  pre- 
siding. The  appellant's  abstract  of  the  rec- 
ord sets  forth  the  bill  of  exceptions  in  the 
case,  and  as  abstracted  the  -bill  bears  the 
signature  of  "Benj.  J.  Klein,  Judge  of  the 
Circuit  Court,  City  of  St  Louis,  Mo."  It 
is  argued  with  great  earnestness  by  the  at- 
torney for  the  respondent  that  we  can  i»n- 
sider  nothing  but  the  record  proper  in  this 
case,  as  the  bill  of  exceptions  is  not  signed 
by  the  trial  judge  or  his  successor  In  divl- 
sion  No.  8  of  the  St.  Louis  circuit  court; 
that,  while  this  court  will  take  judicial  no- 
tice of  the  terms  of  the  judges  of  the  cir- 
cuit court,  it  necessarily  must  also  take  judi- 
cial notice  of  the  fact  that  there  is  no  Judge 
"Klein"  In  that  court,  and  that,  even  though 
there  was  such  a  judge  as  Judge  "Klein," 
the  record  does  not  show  that  he  was  judge 
of  division  No.  8  thereof.  In  which  division 
the  case  had  been  heard. 

ThLs  court  has  adopted  rules  with  the 
primal  object  of  securing  a  uniform;  just, 
and  speedy  disposition  of  matters  that  come 
before  it,  but  we  are  not  willing  to  permit 
a  technical  defect  not  affecting  the  merits  of 
the  case  to  be  insisted  upon,  but  will  rather, 
when  proper  occasion  arises  and  upon  satis- 
factory showinj;,  permit  a  correction  of  such 
a  technical  defect,  and  thereby  enable  us 
to  consider  the  case  upon  its  merits. 

Leave  was  accordingly  granted  appellant 
to  file  a  certified  copy  of  the  circuit  court's 
record  upon  satisfactory  showing,  on  the  day 
the  case  was  argued  and  submitted.  The 
following  facts  were  therein  shown:  That 
on  December  4,  1916,  by  order  of  the  general 
term  of  the  judges  of  the  Eighth  judicial  cir- 
cuit, Hon.  Benj.  J.  Klene  was  assigned  to 
preside  in  division  No.  8  of  that  court  until 
the  further  order  of  said  general  term ;  fur- 
ther, that  during  the  February  term,  1917, 
of  said  division  No.  8  of  the  circuit  court 
of  the  city  of  St.  Louis  Hon.  Benj.  J.  Klene 
presided  over  said  division;  and  that  on 
February  9,  1917,  one  of  the  days  of  said 
term,  in  the  case  now  before  us,  defendant 
appeared  by  its  attorney  and  presented  to 
the  said  circuit  court  its  bill  of  exceptions, 
which  was  allowed  and  signed  by  the  court 
and  ordered  and  made  a  part  of  the  record 
therein. 

[2]  Aside  from  this,  we  would  take  judicial 
notice  of  the  fa^t-  that  the  term  of  Hon. 


James  D.  Withrow  as  circuit  Judge  had  ex- 
pired prior  to  the  date  upon  which  the  bill 
of  exceptions  was  signed.  We  would  also 
take  judicial  notice  of  the  fact  that  Hon. 
Benj.  J.  Klene  Is  a  judge  of  the  circuit  court 
of  the  city  of  St  Louis,  and  where  the  bill 
of  exceptions  appearing  in  the  abstract  bad 
attached  to  it  the  printed  signature,  "Benj.  J. 
Klein,  Judge  of  the  Wrcuit  Court  City  of  St. 
Louis,  Mo.,"  we  would  hold  it  to  be  merely 
a  typographical  error  and  intended  for  Benj. 
J.  Klene.  B'urthermore,  the  record  proper 
recites  that  the  bill  of  exceptions  was  duly 
allowed,  signed,  and  filed  and  made  a  part 
of  the  record.  As  to  the  argument  that  the 
signature  was  merely  followed  by  the  words, 
"Judge  of  the  Circuit  Court  City  of  St. 
Louis,  Mo.,"  without  the  words,  "Judge  of 
Division  No.  8,"  and  therefore  Insufficient, 
we  merely  state  that  when  a  judge  signs  a 
bill  of  exceptions  as  a  judge  of  a  circuit  court, 
there  is  a  presumption  in  favor  of  the  regu^ 
larlty  thereof,  and  until  otherwise  shown  it 
win  he  presumed  that  the  judge  signing  the 
bill  of  exceptions  was  In  point  of  fact  the 
judge  of  the  court  in  which  the  case  had  l>een 
tried,  and  therefore  was  the  proper  judge  to 
sign  same.  If,  as  a  matter  of  fact,  Benj. 
J.  Klene  did  not  sign  this  bill  of  exception^ 
or  if,  in  point  of  fact  he  did  sign  it,  and  he 
was  not  the  judge  in  division  No.  8,  this 
CQuld  have  readily  been  made  to  appear.  In 
view  of  what  we  have  said  we  must  rule  this 
point  against  the  respondent 

2.  Proceeding  now  to  the  merits  of  the  case, 
we  find  that  the  court,  at  the  request  of  the 
plaintiff,  gave  the  following  instruction  to  the 
jury: 

"If  you  find  and  believe  from  the  evidence  that 
on  July  13,  1913,  the  defendant,  St  Louis  Elec- 
tric Terminal  Railroad  Company,  owned  and 
operated  for  the  purpose  of  carrying  passen- 
gers for  hire  the  train  of  cars  consistintr  of  a 
passenger  motorcar  and  passenger  trailer  on 
which  plaintiff  claims  to  have  attempted  to  take 
passage,  and  if  you  further  find  from  the  evi- 
dence that  on  said  date  the  T>laintiff  was  stand- 
ing at  or  near  the  intersection  of  0  street  and 
Niedrin|baus  avenue  in  Granite  City,  111.,  and 
tEat  said  train  approached  said  point  where 
plaintiff  was  standing,  if  he  wa&  and  that  when 
■aid  train  r<>ached  said  point  it  stopped,  and 
if  you  further  find  from  tlic  evidence  Uiat 
while  said  train  was  standing  still,  if  it  was 
the  plaintiff  stepped  upon  the  step  of  said 
passenger  motorcar  tor  tae  purpose  of  beins 
transported  on  said  train,  and  that  while  the 
plaintiff  was  so  getting  upon  said  car  and  was 
partially  on  said  car,  and  before  be  had  a  rea- 
sonable time  or  opportunity  to  get  altogether 
upon  said  car,  the  defendant's  servant  or  serv- 
ants in  charge  of  said  train  negligently  caused 
sa:d  train  to  start  suddenly,  and  that  thereby 
the  plaintiff  was  thrown  to  the  ground  and  be- 
tween said  motorcar  and  said  trailer,  and  his 
feet  over  one  of  the  rails  on  which  said  train 
was  running,  and  his  feet  were  run  over  by  said 
trailer,  and  he  sustained  the  injuries  mentioned 
in  the  evidence,  and  if  you  further  find  and 
believe  from  the  evidence  that  the  plaintiff  was 
not  guilty  of  negligence  which  produced  or  con- 
tributed to  his  injury,  then  your  verdict  should 
be  for  the  plaintiff." 

Plaintiff's  petition  alleges  that  he  attempt, 
ed  to  board  one  o£  the  defendant's  cars  for 
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the  purpoee  of  being  transported  as  a  passen- 
ger at  a  time  when  the  car  was  standing  still, 
and  Willie  plaintiff  was  in  the  act  of  getting 
on  the  said  car,  and  while  he  had  one  foot  on 
the  step  thereof,  and  before  he  could  get  al- 
tc^ther  on  the  said  car,  the  defendant  neg- 
ligontlf  suddenly  started  the  car,  and  as  a 
result  of  the  said  negligent  sudden  starting 
plaintlfT  was  thrown  to  the  ground  and  in- 
jured. It  is  therefore  not  alleged  that  plain- 
tiff attempted  to  board  the  car  at  a  regular 
striping  place,  nor  tJiat  the  molorman  or  con- 
ductor saw  the  plaintiff  before  or  at  the  time 
he  attempted  to  get  aboard  or  knew  he  de- 
sired or  was  trying  to  become  a  passenger. 

The  testimony  of  the  plaintiff  was  that  he 
bad  made  some  sort  of  a  signal  for  the  car 
to  atop  as  he  approached  it,  but  there  was 
no  testimony  as  to  whether  or  not  the  motor- 
man  saw  the  signal.  The  motorman  testified 
that  the  first  he  knew  of  the  accident  was 
when  he  was  given  the  signal  for  aq  emer- 
gency stop,  namely,  three  bells.  Again,  plain- 
tiff testified  that  he  had  boarded  the  cars  at 
the  near  crosings  on  several  occasions,  whilst 
the  motorman  and  the  conductor  testified 
that  the  usnal  and  cnstomary  stopping  place 
was  at  the  far  comers. 

[3]  In  view  of  these  facts  the  instruction 
set  out  above  is  erroneous  in  that  It  did  not 
require  the  Jury  to  find  from  the  evidMice 
either  that  the  place  where  plaintiff  attempt- 
ed to  board  the  car  was  the  usual  and  custo- 
mary place  foT  the  taking  on  and  discharging 
of  passengers,  or,  If  it  was  not  the  usual  and 
customary  stopping  place,  that  those  in 
charge  of  the  cars  knew,  before  starting  the 
cars,  that  plaintiff  was  boarding  it  and  had 
not  reached  a  place  of  reasonable  safety. 
MoOarty  v.  Railroad,  105  Mo.  App.  596,  80 
8.  W.  7 ;  Speaks  v.  Metropolitan  St  R.  Co., 
179  Mo.  App.  311,  166  S.  W.  846;  Hays  v. 
Metropollten  St  R.  Co.,  182  Mo.  App.  393, 
170  S.  W.  414. 

3.  As  to  the  question  whether  the  plaintiff 
made  out  a  case  for  the  Jury,  we  find  on  an 
examination  of  the  record  that  the  plaintiff, 
testifying  as  to  what  he  did  as  the  car  ap- 
proached the  comer  of  the  intersecting 
streets  at  which  be  was  standing,  said: 

"I  walked  out  in  the  street  and  I  hailed  the 
car.  and  the  car  stopped,  and  I  got  hold  of  the 
haodle." 

And  he  stated  that  while  he  had  his  left 
foot  on  the  step  and  was  Just  about  to  raise 
himself  from  the  ground  the  car  started  up, 
causing  him  to  fall.  Again,  on  cross-exami- 
nation he  was  asked: 

"Did  yon  make  a  motion  for  the  car  to  stop, 
flai;  the  car,  as  you  say?  A.  Yes,  sir;  I  made 
a  motioo.  Q.  Where  were  yon  then?  A.  I  was 
out  in  the  street.  Q.  Where  abouts?  A.  I  was 
right  out  on  the  street.  Q.  I  know,  but  near  the 
eurb,  or  near  the  car  track?  A.  Out  in  the 
middle  of  the  street  where  a  man  would  stand." 

Furthermore,  plaintiff  was  asked  the  Ques- 
tion: 


"Do  you  know  anything  about  the  custom  of 
stopping  cars  on  the  east  side,  on  the  near  side, 
in  Granite  City,  111.?  A.  Yes,  sir;  I  got  on 
there.  Q.  Have  you  gotten  on  the  cars  at  near 
side  stops  in  Granite  City?  A.  Yes,  sir.  Q. 
On  this  line  of  cars?    A.  Yes,  sir." 

[<]  While  the  testimony  to  support  plain- 
tUTs  case  is  somewhat  indefinite,  yet  in  view 
of  the  testimony  above  mentioned  we  hold 
there  was  sufScient  evidence  to  take  the  case 
to  the  jury. 

The  plaintiff's  petltlMi,  though  it  may  not 
be  wholly  insufficient  to  support  a  verdict, 
should  be  amended  in  conformity  with  the 
views  above  expressed,  for  which  plaintiff 
may  have  leave. 

The  error  in  the  instruction  noted  above 
was  prejudicial,  and  the  Judgment  is  accord- 
ingly reversed,  and  the  cause  remanded. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


JANUS  v.  GLIVB  STREET  TERRACE 
REALTY  CO.     (No.   14747.) 

(St.  Louis  Court  of  Appeals.    Missouri.    June 

6,  1917.     Rehearing  Denied  June 

29,  1917.) 

1.  Vendob   and   Pubchaseb   ^=:>44r— Rescis- 
sion—Suiticiency  OF  Evidence. 

In  a  suit  to  rescind  and  cancel  a  contract 
to  purchase  a  lot,  evidence  held  to  warrant  the 
conclusion  that  defendant's  agent  falsely  rep- 
resented the  nature  and  character  of  the  so- 
called  street  on  which  the  lot  was  situf^tcd,  mak- 
ing representations  equivalent  to  assertions  that 
the  street  was  platted  and  laid  out  as  a  street 
40  feet  in  width,  as  were  parallel  streets,  rea- 
sonably suitable  for  the  purpose  for  which  the 
lot  was  ostensibly  sold,  and  not  a  mere  alley  in 
the  rear  of  lots  m  the  adjoining  subdivision. 

[Ed.  Note. — For  other  cases,  see  V^dor  and 
Purchaser,  Cent  Dig.  §i  69-76.] 

2.  Vendob  and  Pitbchaseb  i8=»33  —  Rescis- 
sion—Fraud. 

The  seller's  false  representations  as  to  the 
nature  and  character  of  the  way  on  which  was 
situated  the  lot  sold,  the  representations  being 
equivalent  to  assertions  that  the  way  was  plat- 
ted and  laid  out  as  a  street  40  feet  in  width, 
etc.,  reasonably  suitable  for  residence  purposes, 
whereas  it  was  a  mere  alley  20  feet  wide,  con- 
stituted such  fraud  as  to  justify  a  court  of 
equity  in  relieving  the  buyer  from  his  contract 
[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  38,  4(M3,  66.] 

3.  Vbndob  and  Pubcbaskb  iSs»37(1)— Rescis- 
sion—Fbaud — Neolioence. 

The  buyer  of  a  lot  of  land,  seeldng  to  re- 
scind his  contract  for  the  seller's  misrepresen- 
tations that  the  street  on  which  the  lot  was 
situated  was  40  feet  wide,  and  suitable  for  res- 
idence purposes,  like  others  in  the  subdivision, 
whereas  in  fact  the  so-caUed  street  was  a 
mere  alley  20  feet  wide,  was  not  negligent  in 
failing  to  discover  the  facts  by  bis  inspection 
of  the  property  mode  in  the  presence  of  the  sell- 
er's agent,  there  being  nothinK  to  indicate  the 
width  of  the  street  as  the  land  was  an  open 
field. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  54.] 
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4.  Pbincifai.  and  Agent  «=>166— Misbepre- 
BENTATioNS— Right  of  Reliance— Ebtop- 
PEL  TO  Dent. 
The  Beller  of  a  lot,  in  the  buyer's  action  to 
rescind  the  contract  for  misrepreeentations  as  to 
the  character  of  the  ao-caUed  street  on  which 
the  lot  was  situated,  could  not  be  heard  to  as- 
sert that  the  bnyer  had  no  right  to  rely  on 
the  distinct  representations  o{  fact  claimed  to 
have  been  made  by  the  seller's  agent,  the  buyer 
not  having  been  in  a  position  of  equality  with  the 
agent  when  inspecting  the  ground,  the  latter 
having  known  all  the  facts  concerning  the  land 
and  the  so-called  street,  while  the  buyer  knew 
only  what  the  agent  told  or  pointed  out  to 
him. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §$  583-58^.] 

6.  Pbincifal    and   Agent   ®=»156— Misbep- 
.besentations  bt  Agent  — Sight  of  Reli- 
ance. 
If  fair  dealing  was  departed  from  by  the 
agent  of  the  seller  of  a  lot,  in  that  he  made 
false  statements  of  fact,  the  falsity  of  which 
was  net  palpable  to  the  bnyer,  nor  readily  as- 
certainable by  him.  the  buyer  was  entitled  to 
rely  thereon,  and  if  be  did  so  to  his  injury,  the 
seller  will  not  be  i>eraiitted  to  escape  the  con- 
sequences of  its  agent's  wrong  on  the  ground 
that  the  buyer  was  negligent  in  belieTing  and 
relying  on  the  agent's  statements. 

[Ed.   Note.— For   other   cases,    see   Principal 
and  Agent,  Cent  Dig.  {§  583-687.] 

6.  Vendob  and  Pubchaseb  €=»37(1)  —  Mis- 

BEPBESENTATI0H8— CONSTKTJCTIVE  NOTICE  OP 

Falsitt. 
A  recorded  plat,  showing  O.  street  as  ex- 
tending along  one  side  of  an  irregular  tract, 
while,  at  the  margin  of  the  plat,  a  line  was 
drawn  in  or  along  the  street,  indicated  as  be- 
ing 20  feet  distant  from  the  outer  building  lots 
at  one  end  of  the  tract,  and  21  feet  8  mches 
therefrom  at  the  other,  the  line  being  tetirely 
consistent  with  the  idea  that  the  owner  of  each 
of  the  two  adjoining  tracts  had  set  aside  a 
strip  approximately  20  feet  in  width,  making  a 
street  40  feet  in  width,  afforded  no,  notice  of  the 
falsity  of  statements  made  to  the  buyer  of  a 
lot  onG.  street  that  the  street  as  laid  out  was 
of  the  width  and  character  of  other  streets  in 
the  tract,  which  ranged  from  40  to  60  feet  in 
width. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  54.] 

7.  Vendor  and  Pdbchaseb  «=>41— Fbatjd— 
Election  to  Waive. 

A  party  defrauded,  if  he  chooses,  may  val- 
idate the  contract  by  electing,  with  full  knowl- 
edge of  the  facts,  to  treat  it  as  valid,  and  if 
he  once  elects  to  affirm,  he  cannot  thereafter 
repudiate. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  67,  68.] 

8.  Venoob  and  Pubchaseb  ®=»41  —  Rescis- 
sion—Waiver OF  Right. 

Where  the  buyer  of  land,  induced  to  pur- 
chase by  misrepresentations  as  to  the  width 
of  the  street  on  which  his  lot  was  situated,  aft- 
er discovery  of  the  fraud  evinced  his  purpose 
to  repudiate  the  contract,  the  mere  fact  alone 
that  he  continned  to  p^  installment  notes  for 
the  price  as  they  fell  due,  under  protest  and 
by  advice  of  counsel,  did  not  preclude  him 
from  having  a  rescission  of -the  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ${  67,  68.] 

Appeal  from  St.  IjOuIs  Circuit  Court;    J. 
Hugo  Grimm,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Frank  W.  Janus  against  the  Olive 


Street  Terrace  Realty  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals, 
.^fflrmed. 

D.  D.  Holmes,  of  St  Louis,  for  appellant. 
Emerson  E.  Schnepp,  of  St  Louis,  for  re- 
spondent 

ALLEN,  J.  On  May  2,  1911,  plaintiff  and 
the  defendant  corporation  entered  into  a 
written  contract  for  the  sale  by  defendant 
to  plaintiff  of  two  lots  of  ground  In  St. 
Louis  county,  to  wit,  lots  9'  and  10  of  block 
6,  fronting  upon  "George  street,"  In  Olive 
Street  Terrace,  a  subdivided  trapt  in  St 
Louis  county,  for  the  stun  of  $1,200.  Plain- 
tiff paid  defendant  $60  In  cash,  and  by  the 
terms  of  the  contract  agreed  to  pay  the  re- 
mainder of  the  purchase  price  In  mcHithly  in- 
stallments for  which  he  executed  a  series 
of  promissory  notes  for  $20  each,  bearing  in- 
terest at  the  rate  of  5  per  cent  per  annum, 
payable  to  the  American  Trust  Company,  the 
trustee  In  a  certain  deed  of  trust  to  wMcb 
the  lots  were  subject  The  trust  company 
indorsed  upon  the  contract  an  agreement 
to  release  the  lots  from  the  lien  of  the  deed 
of  trust  when  the  purchase  price  had  been 
paid.  By  the  contract  defendant  covenanted 
to  convey  the  lots  to  plaintiff  by  warranty 
deed  upon  full  com^lance  by  plaintiff  with 
the  terms  of  the  contract  to  be  performed  by 
him.  Prior  to  the  institution  of  the  suit 
filed  on  November  16,  1913,  plaintiff  paid 
to  the  trust  company  the  sum  of  $702.74 
under  the  contract  Thereafter,  and  prior 
to  the  trial  below,  be  paid  six  additional 
notes  of  $20  each,  with  the  Interest  due 
thereon.  Two  of  these  six  notes,  due  in  De- 
cember, 1013,  and  January,  1914,  respective- 
ly, were  paid  to  the  trust  c(»npany ;  the  re- 
maining four,  falling  due  in  February, 
March,  April,  and  May,  1914,  respectively, 
appear  to  have  been  paid  at  the  office  of  the 
defendant,  but  they  bad  not  been  indorsed 
to  defendant  by  the  trust  company  to  which 
they  were  made  payable. 

The  suit  Is  one  in  equity  seeking  the  re- 
scission and  cancellation  of  the  contract  a 
recovery  of  the  sums  paid  to  defendant  by 
plaintiff  thereon,  and  the  cancellation  and 
delivery  to  plaintiff  of  the  notes  remaining 
unpaid,  or  if  negotiated  by  defendant  to  a 
holder  for  defendant  without  notice,  then  a 
recovery  of  the  amount  for  which  plaintiff 
would  remain  liable  thereon,  on  the  ground 
of  fraud  alleged  to  have  been  perpetrated 
upon  plaintiff  by  defendant  through  its 
agent 

The  averments  of  the  petition  respecting 
the  fraud  alleged  to  have  been  perpetrated 
upon  plaintiff  are  as  follows: 

"Plaintiff  further  states  that  immediately  pri- 
or to  entering  into  said  contract  defendant  by 
its  duly  authorized  agents,  upon  his  inquiry, 
represented  to  and  informed  plaintiff  that  the 
aforesaid  George  street,  upon  which  the  afore- 
said lots  face  or  front,  was  laid  out  as  and  was 
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a  street  of  the  width  et  Backer  street,  an  ad- 
joinug  street,  and  the  usual  width  of  the  other 
streets  of  the  said  Olive  Street  Terrace,  to  wit, 
forty  (40)  feet,  and  that  dwelling  bouses  were 
to  be  erected  on  both  sides  of  said  George  street 
facing  or  fronting  on  it;  that  said  George 
street  was  not  at  said  time  a  constructed  street, 
nor  was  there  anything  on  the  site  of  said  street, 
nor  wag  there  a  plat  thereof  accessible  to  plain- 
tiff to  fix  the  width  of  said  street,  determine  its 
trae  kind  of  construction  or  whether  the  front 
or  rear  of  the  lots  on  the  side  of  said  street 
opposite  the  aforesaid  lots  9  and  10  faced  or 
bordered  on  said  George  street,  but,  believing 
and  relying  njpon  the  aforesaid  representations 
and  information  of  defendant  as  to  the  said 
George  street  and  the  width  and  kind  thereof, 
and  desiring  said  lots  upon  which  to  build  a 
house  to  be  used  by  himself  as  a  home,  he  enter- 
ed into  said  contract  with  defendant  and  made 
the  payments  as  aforesaid. 

"Plaintiff  further  states  that  the  aforesaid 
representations  and  information  given  him  by 
defendant  were  untrue  in  this,  that  the  afore- 
said George  street  on  which  the  said  lots  9  and 
10  fronted  is  and  was  at  said  time  a  narrow 
street  or  alley  20  feet  in  width  without  any  side- 
walks, utterly  inadequate  for  general  street 
purposes,  unfitted  by  reason  of  its  narrow  con- 
struction as  a  street  upon  which  to  build  a 
house  or  erect  a  home,  by  reason  thereof  the 
aforesaid  lots  0  and  10  are  and  were  of  little  or 
no  value  for  residence  purposes,  and  are  now 
unsalable,  and  by  reason  thereof  houses  are  now 
being  constructed  on  the  opposite  side  of  the 
street  from  said  lots  with  the  rear  parts  thereof 
and  the  sheds  of  said  lots  fronting  upon  said 
George  street,  thereby  further  depreciating  the 
value  of  said  lots,  all  which  said  facts  defendant, 
by  and  through  its  agents,  well  knew  at  the  time 
of  making  the  aforesaid  representations,  but 
wrongfully  and  fraudulently  made  said  untrue 
representations  and  gave  said  wrongful  infor- 
mation regarding  said  street  to  plaintiff  for  the 
purpose  of  inducing  plaintiff  to  enter  into  said 
contract  and  thereby  cheat  and  defraud  him  of 
the  purchase  price  thereof,"  etc. 

The  answer  of  defendant,  admitting  the 
execution  of  the  contract  and  the  payment  by 
plaintiff  of  the  sums  thereby  required  to  be 
paid  by  him,  denies  the  making  of  the  false 
rqjresentatlona  alleged,  and  denies  that  at 
the  time  of  the  execution  of  tlie  contract  no 
plat  was  accessible  to  plaintiff  whereby  to 
determine  the  width  and  character  of  George 
street,  averring  that  a  plat  of  "Oliver  Street 
Terrace"  was  then  of  record,  showing  that 
street  to  be  20  feet  in  width,  and  likewise  a 
plat  of  the  "W.  L.  Musick  subdivision,"  an 
adjoining  tract,  showing  that  the  lots  there- 
in abutting  on  George  street — i.  e.,  on  the 
side  thereof  opposite  to  that  upon  which  were 
located  the  lots  purchased  by  plaintiff — did 
not  front  upon  or  face  that  street.  And  it  is 
further  averred  that  prior  to  entering  Into 
the  contract  plaintiff  visited  the  premises  in 
qoestlon ;  that  two  houses  were  In  course  of 
construction  in  said  adjoining  subdlvlslcm  on 
lots  abutting  on  George  street,  which  bouses 
did  not  front  on  George  street,  but  faced  the 
other  way ;  and  that  plaintiff  "saw,  or  by  the 
exercise  of  reasonable  care  could  have  seen," 
that  houses  to  be  built  on  George  street  ot^>o- 
site  to  bis  lots  were  not  to  face  that  street 
And  It  is  averred  that  all  the  facts  concerning 
the  location  ot  the  lots  purchased  by  plain- 


tiff, the  width  of  George  street,  and  the 
frontage  of  the  opposite  lots,  were  made 
known  to  plaintiff  at  the  time  of  the  execu- 
tion of  the  contract;  and  that  all  the  facts 
concerning  the  same  were  available  to  plain- 
tiff and  could  have  been  ascertained  by  Urn 
by  a  consultation  of  the  aforesaid  plats  of 
record. 

Plaintiff  purchased  the  lots  for  the  purpose 
of  building  thereon  a  home.  He  testified  that 
he  answered  an  advertisement  of  defendant, 
and  that  an  agent  of  defendant  came  to  see 
him;  ttiat  later,  and  shortly  prior  to  the 
execution  of  the  contract,  plaintiff  went  with 
the  agent  to  examine  the  pr<verty  which  de- 
fenda'nt  was  selling;  that  the  land  was  "an 
open  field,"  with  notliing  to  Indicate  the 
width  of  "George  street" ;  and  that  he  saw 
nothing  to  make  it  appear  that  the  lots 
across  the  street  did  not  face  thereon.  Re- 
specting the  representations  of  the  agent  as 
to  the  width  and  character  of  "George  street" 
plaintiff  testified  that,  in  response  to  his  in- 
quiry, the  agent  said  that  the  street  was  to 
be  like  others  to  which  he  pointed,  the  width 
and  character  of  which  were  apparent.  The 
plats  and  the  testimony  show  that  all  of  the 
other  streets  of  defendant's  tract,  x)arallel 
with  "George  street,"  are  40  feet  wide,  while 
those  of  the  aujolning  subdivision  are  either 
50  or  60  feet  in  width.  However,  what  is 
termed  George  street  is  in  fact  a  narrow 
way  or  alley,  bat  20  feet  wide,  in  the  rear  of 
the  lots  abutting  thereon  In  the  adjoining 
subdivision.  But  it  appears  that  plaintiff 
did  not  learn  this  until  some  time  in  the 
summer  of  1918 ;  and  that  upon  making  tills 
discovery  he  and  liis  brother  Interviewed  the 
president  of  defendant  company.  Plalntiif 
testified  that  defoidant's  president  "said 
that  he  was  awfully  sorry  that  that  happen- 
ed, but  thha  man  who  owns  this  property 
(the  adjoining  subdivision)  was  supposed  to 
give  20  feet  of  his  property  for  that  street, 
and  the  Olive  'Street  Terrace  was  going  to 
give  20,  ♦  *  • .  but  they  didn't  have  any 
signed  agreement,  and  when  they  come  to  it 
he  [the  adjoining  owner]  changed  his  mind 
and  he  wouldn't  give  20  feet  of  his  property, 
and  that  is  why  the  street  remained  only 
20  feet  wide."  Plaintiff  testified  that  in  his 
presence  his  brother  said  to  defendant's.pres- 
ident,  "How  do  you  suppose  a  residence 
would  look  on  a  street  20  feet  wide?"  To 
which  defendant's  president  replied,  "Well, 
you  couldn't  use  that  for  a  residence,  but 
these  people  (across  the  street)  maybe  would 
buy  these  lots  and  use  it  as  a  back  yard." 
Plaintiff's  brother  testified  corroborating  the 
testim(my  of  plaintiff  respecting  the  conver- 
sation with  defendant's  president. 

The  evidence  is  ttiat  plaintiff  promptly  de- 
manded the  return  of  his  money,  but  that 
this  was  refused ;  that  plaintiff  was  willing 
to  exchange  the  lots  for  others,  applying  to 
the  purchase  thereof  the  moneys  theretofore 
paid  by  him,  but  that  defendant  would  not 
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do  this  unless  plalatiff  would  purchase  lots 
of  greater  value,  paying  about  $2,000  there- 
for. It  appears  that  the  payments  made  aft- 
er the  filing  of  the  suit  were  made  by  advice 
of  counsel.  And  plalntill  Introduced  In  evi- 
dence a  letter  from  plaintiff's  counsel  to  de- 
fendant, of  date  January  2, 1914,  stating  that 
plaintiff's  note  that  day  paid  was  paid  under 
protest — calling  attention  to  the  pending  suit, 
and  that  the  payment  was  made  "for  ,the 
purpose  only  of  complying  with  the  require- 
ments of  the  law." 

I>efendant  put  In  evidence  the  plans  men- 
tioned In  the  answer,  to  which  we  shall  later 
refer,  and  adduced  the  testimony  of  Its  agent 
who  made  the  sale  to  plaintiff.  This  witness 
denied  making  the  representations  alleged 
and  to  which  plaintiff  testified.  A  portion 
of  his  testimony  (when  being  examined  by 
the  court)  is  as  follows: 

"Q.  EWd  you  know  that  George  street  was  only 
20  feet  wide  at  the  time  you  sold  him  that? 
A.  Yes,  sir.  Q.  And  you  didn't  tell  him  any- 
thing about  it?  A.  I  showed  him  the  width  of 
the  street.  Q.  And  you  didn't  tell  him  that  it 
was  only  20  feet  wide?  A.  No,  sir.  Q.  Al- 
though the  other  streets  in  that  aubdivision  are 
50  feet  wide,  and  the  other  streeta  are  60  feet 
wide,  and  you  sold  him  this  and  you  didn't  tell 
him  anyUung  about  it?  A.  I  didn't  tell  him 
anything  about  it.  Q.  Forty  feet  in  this  sub- 
division and  60  in  the  adjoining  subdivision?  A. 
Yes,  sir," 

The  trial  court  bdow  entered  a  decree  In 
favor  of  plaintiff,  from  which  defendant 
prosecutes  the  appeal  before  us. 

•  [1,2]  Learned  counsel  for  appellant  in- 
sists that  plaintiff  failed  to  make  out  a  case 
warranting  a  court  of  equity  In  granting 
him  relief.  The  first  contention  urged  upon 
us  is  that  the  evidence  is  wholly  Insufficient 
to  sustain  the  charge  that  plaintiff  was  In- 
duced to  enter  Into  the  contract  by  false 
and  fraudulent  representations  respecting 
the  width  and  character  of  "George  street." 
To  this  we  cannot  assent  The  evidence  ful- 
ly warrants  the  coaclusion  that  defendant's 
agent  falsely  represented  the  nature  and 
character  of  the  so-called  street,  making  r^- 
resentatlons  tantamount  to  assertions  that 
it  was  platted  and  laid  out  as  a  street  40 
feet  In  width,  as  were  the  streets  In  the 
tract  parallel  thereto,  reasonably  suitable  for 
the  purposes  for  which  It  was  ostensibly 
sold,  and  not  a  mere  alley  In  the  rear  of  lots 
in  the  adjoining  subdivision.  That  false 
representations  of  this  character  constitute 
such  fraud  as  to  Justify  a  court  of  equity  in 
relieving  a  vendee  from  a  contract  of  this 
character  is  a  pronouncement  requiring  nei- 
ther argument  nor  citation  of  authorities  in 
its  support;  but  see  the  following  cases  cit- 
ed by  resiM>ndent,  viz.:  Greiling  v.  Water- 
molen,  128  Wis.  440,  107  N.  W.  339;  Kuehl 
V.  Scott,  66  Wash.  318,  119  Pac.  742.  Nor, 
under  the  evidence  adduced.  Is  there  any 
merit  in  the  argument  that  plaintiff  should 
t>e  denied  relief  on  the  ground  that  the  con- 
**tions  present  and  open  to  his  observation 


when  he  went  upon  .defendant's  property 
with  the  agent  were  such  as  to  Indicate  the 
width  and  character  of  George  street.  Plain- 
tiff's testimony  is  to  the  effect  that  notWng 
appeared  to  show  the  width  or  precise  loca- 
tion of  the  street;  that  this,  together  with 
the  presence  of  certain  trees,  caused  him  to 
make  inquiry  of  the  agent  regarding  the 
matter,  whereupon  he  was  told  that  the 
street  was  to  be  like  others  in  the  vicinity. 
And  If  there  were  two  houses  In  course  of 
construction  on  lots  abutting  on  George  street 
in  the  adjoining  subdivision,  which  were  be- 
ing erected  so  as  to  face  the  next  parallel 
street  in  that  subdivision,  with  George  street 
in  the  rear  thereof,  it  seems  that  plaintiff 
did  not  observe  this. 

[J-5]  Under  all  the  facta  shown  in  evi- 
dence we  think  that  plaintiff  cannot  be  re» 
garded  as  negligent  or  lacking  In  prudence  In 
falling  to  discover  the  true  facts  by  his  In- 
spection of  the  propeTty  made  In  the  pres- 
ence of  the  agent,  but  in  any  event  defend- 
ant cannot  be  heard  to  assert  that  plaintiff 
had  no  right  to  rely  upon  the  distinct  repre- 
sentations of  fact  said  to  have  been  made  to 
him  by  the  agent.  Plaintiff  was  by  no 
means  in  a  position  of  perfect  equality  with 
the  agent  with  whom  he  dealt.  The  latter 
knew  all  of  the  facts  concerning  the  lots  and 
the  "street"  upon  which  they  were  designed 
to  front,  while  plaintiff  knew  only  what  the 
agent  told  or  pointed  out  to  him.  See  Stone- 
mets  v.  Head,  248  Mo.  loc.  clt.  261,  262,  154 
S.  W.  108.  And  If  fair  dealing  was  departed 
from,  the  agent  making  false  statements  of 
fact,  the  falsity  thereof  not  being  palpable 
to  plaintiff,  nor  readily  ascertainable  by  him, 
the  latter  was  entitled  to  rely  upon  such 
statements;  and  if  he  did  so  to  his  Injury 
the  defendant  will  not  be  permitted  to  es- 
cape the  consequences  of  its  agent's  wrong- 
doing, on  the  ground  that  the  victim  thereof 
was  negligent  or  foolish  in  t>eUevlng  and  re- 
lying upon  the  statements  so  made  to  bim. 
See  Judd  v.  Walker,  215  Mo.  loc.  clt  330,  114 
S.  W.  979;  Davis  v.  Forman,  229  Mo.  2T, 
129  S.  W.  213;  Cottrill  v.  Krum,  100  Mo. 
397, 13  S.  W.  753.  18  Am.  St  Rep.  549;  Browa 
V.  Railroad,  187  Mo.  App.  104,  173  S.  W.  73; 
Thaler  v.  NIedermeyer,  185  Mo.  App.  loc.  clt. 
274,  170  S.  W.  378;  Bigelow  on  Fraud, 
523-525 ;   Kerr  on  Fraud  (2d  Ed.)  40,  41. 

[8]  It  Is  further  argued  that  the  recorded 
plats  In  evidence  constituted  legal  notice  to 
plaintiff  of  the  width  and  character  of 
George  street,  and  that  he  Is  bound  thereby. 
The  plat  of  the  W.  L.  Muslck  subdivision  no- 
where shows  George  street  at  all;  and  It 
consequently  gave  no  constructive  notice  to 
I>laintiff  whatsoever  concerning  his  lots  or 
the  street  uiKin  which  they  fronted.  As  to 
the  plat  of  Olive  Street  Terrace,  recorded  In 
1907,  this  shows  Gaorge  street  as  extending 
along  one  side  of  the  Irregular  tract.  At  this 
margin  of  the  plat  a  line  has  been  drawn  In 
or  along  this  so-called  street,  indicated  as 
being  20  feet  distant  from  the  outer  building 
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lots  at  one  end  of  the  tract  and  21  feet  8 
Inches  therefrom  at  the  other.  Though  this 
line  appears,  Indicating  the  boundary  of  the 
tract  on  that  side,  it  is  entirely  consistent 
with  the  idea  that  the  owner  of  each  of  the 
two  adjoining  tracts  had  set  aside  a  strip  ap- 
proximately 20  feet  in  width,  making  a  street 
40  feet  wide,  which  it  appears  was  in  fact 
originally  contemplated.  And  consequently 
the  plat  afforded  no  notice  of  the  falsity  of 
the  statements  said  to  have  been  made  to 
plaintiff  by  the  agent,  in  1911,  to  the  effect 
that  the  street  as  then  laid  out  was  of  the 
width  and  character  of  other  streets  In  the 
tract 

We  do  not  say  that,  had  the  plats  of  rec- 
ord been  such  as  to  give  notice  of  the  falsity 
of  the  representations  said  to  have  been 
made,  we  would  hold,  under  the  circumstanc- 
es of  the  case,  that  plaintiff  should  be  denied 
a  recovery  on  the  ground  merely  that  he 
failed  to  search  the  records,  relying  upon 
such  representations.  In  this  connection,  see 
Stacey  v.  Robinson,  184  Mo.  App.  54,  168  S. 
W.  261;  Palmer  v.  Welch,  171  Mo.  App.  loa 
dt  600,  154  S.  W.  433,  and  authorities  to 
which  the  opinions  in  these  cases  refer.  We 
regard  it  as  entirely  clear  that  the  plats  were 
not  such  as  to  impart  notice  that  the  alleged 
rq)resentations  were  false.  The  point  Is 
made  by  respondent  that  the  last-mentioned 
plat  constitutes  constructive  notice  to  no  one 
for  the  reason  that  It  was  not  shown  to  have 
been  approved  in  the  manner  provided  for 
by  sections  10290  and  10291,  Revised  Stat- 
utes 1909.  But  as  to  this  we  need  decide 
nothing. 

[7,  S]  It  Is  earnestly  insisted  that  by  con- 
tinuing to  pay  the  notes,  after  discovery  of 
the  alleged  fraud,  plaintiff  elected  to  treat 
the  contract  as  binding,  with  knowledge  of 
the  real  facts,  and  thereby  waived  any  right 
to  rescind  the  same.  Many  authorities  are 
cited  by  appellant  in  this  connection  which 
it  is  unnecessary  for  us  to  here  discuss.  It 
Is  true  that  a  party  defrauded  may,  if  he 
chooses,  make  the  contract  valid  by  electr 
Ing,  with  full  knowledge  of  the  facts,  to  so 
treat  it  And  he  will  not  be  permitted  to 
play  fast  and  loose  with  the  c<x>tract.  But 
we  think  that  the  doctrine  Invoked  has  no 
application  whatsoever  to  the  facts  of  this 
case.  PlaintifTs  entire  conduct,  after  dis- 
covery of  the  fraud,  evinced  the  purpose  on 
his  part  not  to  stand  on  the  contract,  °but  to 
repudiate  It  The  mere  fact  alone  that  he 
continued  to  pay  the  notes  falling  due,  under 
protest  and  by  advice  of  counsel,  under  the 
circumstances,  affords  no  ground,  we  think, 
for  denying  him  relief.  These  notes  were 
payable  not  to  defendant,  but  to  the  Ameri- 
can Trust  CJompany,  the  trustee  in  a  certain 
deed  of  trust  which  c-overed  these  lots ;  and 
plaintiff  paid  them,  in  accordance  with  their 
tenor,  in  order  to  avoid  the  consequences  of 
a  default  Though  it  seems  that  the  last 
(oar  notes  were  paid  at  the  office  of  the  de- 


fendant, they  had  not  be^i  indorsed  to  It; 
and  so  far  as  the  record  discloses  defendant 
appeared  to  be  acting  merely  as  the  agent  of 
the  trust  company  in  making  the  coUections. 
Upon  the  whole  record  we  think  that  plain- 
tiff Is  Justly  entitled  to  the  relief  granted 
him  by  the  decree  below.  The  Judgment 
will  accordingly  be  affirmed.  It  is  so  or- 
dered. 

REYNOIiDS,  P.  J.,  concurs.    BECKER,  J., 
not  sitting. 


LAMBERT  et  al.  v.  HAGEDOBN. 
(No.  14706.) 

(St.  Lonis  Court  of  Appeals.    Missouri.    Argued 

and  submitted  May  7,  1917.    Opinion 

filed  June  6,  1917.) 

Justices  of  the  Peace  <S=>91(3)— Pleading. 
Rev.  St   1909,  f  1832,  as  to  requisites  of 
petition  on  account,  does  not  apply  to  suits  orig- 
inating before  a  justice  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  310,  316.] 

Appeal  from  St  Louis  Circait  Court;  Leo 
S.  Rassieur,  Judge. 

"Not  to  be  officially  published." 

Action  by  Charles  W.  Lambert  and  another 
against  John  Hagedom.  From  Judgment  for 
defendant,  plaintiffs  appeaL    Affirmed. 

Robert  W.  Hall,  of  8t  Lonls,  for  appdlants. 
Joseph  Reilly,  of  St.  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  Justice  of  the  peace  by  plain- 
tiffs, husband  and  wife,  against  defendant  for 
damages  accruing  for  failure  of  defendant  to 
complete  a  buUding  for  them  according  to 
contract  between  them,  the  contract  price  be- 
ing $1950,  it  being  provided  that  in  the  event 
of  the  failure  of  defendant  to  complete  the 
building  on  or  l>efore  August  15th,  1912,  de- 
fendant should  pay  plaintiffs,  as  liquidated 
damages,  the  sum  of  one  dollar  for  each  and 
every  day  after  August  15th  until  the  build- 
ing .was  completed.  Plaintiff  claimed  a  delay 
of  82  days,  amounting  to  $82,  and  also  $75.- 
68,  the  amount  paid  over  and  above  the  con- 
tract price;  difference  in  cost  of  the  orig- 
inal plumbing  and  that  furnished,  $31.35; 
$2  for  borrowed  money;  $29.50  for  a  set  of 
plans  and  specifications,  and  $50  for  neces- 
sary cost  of  completing  building  according  to 
contract,  a  total  of  $270.53. 

The  defendant  filed  with  the  Justice  an  an- 
swer consisting  of  a  general  denial  and  then 
set  up  nine  counterclaims,  totalling  $283.50. 

From  a  Judgment  against  him,  defendant 
appealed  to  the  drcuit  court  There  a  Jury 
b^ng  waived,  a  trial  was  had  before  the 
court  wbidi  resulted  in  a  finding  for  plaintiffs 
in  the  sum  of  $109.03,  and  in  favor  of  defend- 
ant for  the  sum  of  $138.50.  Judgment  ac- 
cordingly was  entered  in  favor  of  defendant 
for  $29.47.  From  this  plaintiffs  have  duly 
appealed. 


^s>Tot  otbcT  cases  see  sam*  topic  and  KBT-NUUBBR  In  all  K«7-Numbered  Digests  and  Indczn 


Digitized  by  ^OOQIC 


86 


196  SOUTHWESTERN  EBPOKTEK 


<Mo. 


The  contract  between  the  parties  provided 
that  "no  charge  shall  be  made  for  any  extras 
or  extra  .work  and  labor  performed  unless 
evidenced  by  some  memorandum  In  writing" 
authorizing  the  changes.  There  was  no  evi- 
dence of  any  memorandum.  In  writing  of  ex- 
tras or  extra  work  ordered.  But  plaintiffs' 
own  evidence  showed  that  the  contract  had 
been  modified  by  mutual  assent,  changes  be- 
ing made  as  the  work  progressed,  and  the 
court  found  that  these  changes  had  caused  the 
delay  In  completing  the  work  within  the  time 
spedfled. 

It  overruled  an  objection  that  the  changes 
were  not  authorized  in  writing,  holding  that 
the-  evidence  showed  that  the  contract  had 
been  modified  by  the  agreement  between  the 
parties. 

Plaintiffs  further  objected  to  evidence  as  to 
the  counterclaim  because  defendant  had  not 
specifically  pleaded  a  modification  of  the  con- 
tract The  court  overruled  this.  Defendant 
was  not  suing  on  the  contract  His  counter- 
claim .was  for  work  and  material  outMde  of  it 

The  court  also  disallowed  the  plalnttS^' 
claim  for  the  set  of  plans  and  for  costs  of 
completing  the  building,  allowing  the  other 
items. 

There  Is  substantial  evidence  to  sustain  the 
finding  of  the  court  on  the  items  of  the 
counterclaims  allowed,  and  that  they  were 
furnished  on  the  direct  order  and  under  the 
supervision  of  plaintiffs  or  one  of  than. 

It  was  farther  objected  to  the  introduction 
of  any  evidence  as. to  the  counterclaims  that 
they  were  not  sufficiently  itemized. 

Learned  counsel  for  appellants  makes  the 
point  that  his  objection  to  the  Introduction 
of  any  evidence  in  support  of  the  allegations 
on  these  counterclaims  should  have  been  sus- 
tained, relying  on  section  1832,  Revised  Stat- 
utes 1909,  and  urging  that  his  objection  at 
the  trial  to  the  sufficiency  of  the  counts  in 
the  counterclaim  was  warranted  under  the 
decision  of  the  Kansas  City  Court  of  Appeals 
in  Dawson  v.  QulUen,  61  Mo.  App.  672.  That 
court  was  there  construing  section  2075,  Re- 
vised Statutes  1889,  now  section  1832,  Revised 
Statutes  1909.  That  section  relates  entirely 
to  pleading  In  the  circuit  court  and  to  cases 
originating  there,  and  that  was  so  in  Dawson 
V.  Quillen.  We  see  no  error  in  the  action  of 
the  trial  court  In  overruling  the  objection. 
That  ruling  was  sound  either  on  the  ground 
that  section  1832  does  not  apply  to  suits  orig- 
inating before  a  justice  of  the  peace  or  on 
the  ground  that  the  various  counterclaims, 
nine  in  all,  were  sufficiently  full  to  have  com- 
piled with  that  statute,  even  if  that  statute 
was  applicable  to  a  case  originating  before  a 
justice  of  the  peace. 

We  have  read  all  of  the  testimony  in  the 
case  and  are  satisfied  that  the  conclusion  ai^ 
rived  at  by  the  learned  trial  court  was  war- 


ranted by  It    We  find  no  reversible  error  in 

the  action  of  that  court. 
The  judgment  is  affirmed. 

ALLEN  and  BECKER,  33.,  concur. 


WEBB  V.  DEBRING  SOUTHWESTESIN  BY. 
CO.    (No.  2022.) 

(Springfield  Court  of  Appeals.    Missouri.    May 

21,  1917.    Rehearing  Denied  June 

28,  1917.) 

1.  Raileoads     €=s>348(61    —   Accidbnts   .at 

(TBOSSINO — HUMANrrARIAN  •  DoCTKINH— EVI- 
DBNOE— SUFFICIBRCT. 

In  an  action  for  injuries  to  plaintiff's  person 
and  to  his  buggy,  as  a  result  of  a  collision  at  de- 
fendant's railroad  crossing,  evidence  held  to  sus- 
tain a  recovery  undw  the  humanitarian  doc- 
trine. 

[Ed.   Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1144,  1149.] 

2.  Nbolioencb  9=983  —  HTniANn:AitiA.iT  Doc- 
trine—Contbibdtoby  Neouoknce. 

As  the  humanitarian  doctrine  concedes  con- 
tributory negligence,  if  that  doctrine  is  proper- 
ly in  a  case  and  supports  the  verdict  defend- 
ant's contention  of  contributory  negligence  fails. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  115.] 

8.  PusADiNa  «=»4S3(8)— DEFBcra— CxTBE  bt 
Vbbdiot. 
An  allegation  in  the  petition  that  before  the 
injury  defendant's  servants  saw,  or  by  exer- 
cise of  ordinary  care  could  have  seen,  plaintiff 
or  his  buggy  at  the  crossing  in  time  to  have 
stopped  or  checked  the  speed  of  the  car,  and 
thereby  would  have  avoided  the  injury,  was  a 
sufficient  charge  of  the  humanitarian  doctrine 
after  verdict 

[Ed.    Note.— For   other   cases,    see    Pleading, 
<3ent  Dig.  fi  1462,  146^1472,  1474.  147a] 

4.  Nkghgenob   €=»83— Humanitabian   Doc- 

TBINE. 

The  humanitarian  doctrine  fixes  liability 
on  a  defendant  if  by  exercise  of  ordinary  care 
the  person  injured  by  him  could  have  been  dis- 
covered in  a  perilous  position  in  time  to  have 
avoided  the  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  115.] 

5.  ApPEAt,  AND  Ebrob  €=31064(1)- Review — 
Revebsibub  Ebbob. 

Failure  of  plaintiff's  given  instmction  to  re- 
quire the  jury  to  find  that  plaintiff  was  in  a 
position  of  danger  or  peril  when  he  could  have 
been  seen  by  the  exercise  of  ordinary  care,  if 
not  cured  by  defendant's  instruction  requiring 
this  finding,  was  not  reversible  error,  where  all 
the  evidence  witliout  controversy  goes  to  show 
that  plaintiff  was  in  a  position  of  peril,  and 
was  unconscious  of  his  danger,  and  that  this 
could  have  been  readily  discovered  had  the  light 
on  the  head  of  defendant's  servant  riding  on 
the  car  been  shifted  slightly  just  before  plain- 
tiffs horse  was  seen  to  enter  the  track. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4219.] 

6.  Railboads  «=>338— Accidents  at  Cboss- 
iNO — ^Evidence. 

Evidence  that  plaintiff  was  drunk  at  the 
time  of  the  accident  would  only  go  to  the  issue 
of  contributory  negligence,  and  would  not  affect 
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his  right  to  recover  tinder  the  hamanitarian  doo- 
trine. 

CBd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g§  1096-1099.] 

7.  EJviDENCE  <B=5»157(1)  —  Best  Evidenob  — 

Public  Road. 
Eridence  that  the  road  upon  which  plain- 
tiff was  traveling  was  a  pablic  road  by  user 
rendered  unnecessary  the  production  of  a  record 
of  its  legal  establishment  as  a  public  road. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  460.] 

S.  Appbai.  and  Ekbob  $s>10i7(3)— Rxview— 

Cube  of  Ebbob. 
Snch  evidence  also  cured  the  error,  if  any, 
in  overruling  the  defendant's  notion  to  strike 
out  an  answer  of  the  plaintiff  that  the  road 
upon  which  he  was  traveling  which  crossed  the 
railroad,  was  a  public  road,  on  the  ground  that 
it  was  not  best  evidence. 

[Ed.  Note-^For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  |  4149.] 

9.  RAitaoADS  «=>324(1)  —  Use  or  Hiohwat 
AND  Law  of  the  Roads— Dtjtt  to  Oabbt 

LlOHTS. 

It  was  not  the  duty  of  one  traveling  in  a 
buggy  to  have  his  buggy  equipped  with  a  light 
which  would  indicate  its  presence  to  the  serv- 
ants of  a  railroad  at  one  of  its  CTOssings. 

[Xld.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1020,  1022,  102S.] 

Appeal  from  Clrcnlt  Court,  Pemiscot  Oonn- 
ty;    Sterling  H.  McCarty,  Judge. 

Action  by  George  W.  Webb  against  tbe 
DeeriniC  Southwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfBrmed. 

R.  li.  Ward,  of  Caruthersvllle,  for  appel- 
lant Von  Mayes,  of  Haytl,  and  J.  S.  Gos- 
som,  of  Ca'ruthersvUle,  for  respondent 

FAHRINGTON,  J.  Plaintiff,  recovered  a 
judgment  for  injuries  to  his  pferson  and  to 
his  buggy  as  a  result  of  a  collision  at  one  of 
defendant's  railroad  crossings.  He  alleged 
he  was  traveling  along  a  public  highway 
running  north  and  south,  which  crossed  de- 
fendant's railroad  at  about  a  right  angle; 
that  this  was  on  December  23d,  at  night; 
that  he  was  in  a  buggy  drawn  by  a  horse; 
and  that  while  going  over  the  railroad  cross- 
ing the  defendant  negligently  operated  its 
railroad  by  running  a  motorcar  such,  as  is 
used  by  section  men  onto  said  public  cross- 
inft  striking  the  buggy.  Plaintiff  charged 
three  acts  of  negligence:  (1)  Falling  to  give 
plaintiff  warning  of  the  approach  of  the  car; 
(2)  falling  to  have  a  light  on  the  car  suffl- 
clemt  to  warn  plaintiff  of  the  approach  of 
the  car  before  said  injury  in  time  for  plain- 
tiff to  have  avoided  said  injury  by  the  exer- 
cise of  ordinary  care;  and  (3)  that  before 
the  injury  defendant's  said  servants  saw,  or 
by  the  exercise  of  ordinary  care  could  have 
seen,  plaintiff  or  said  buggy  at  said  crossing 
In  time  to.  have  stopped  or  checked  the  speed 
of  the  car  and  thereby  would  have  avoided 
tbe  injury.  Plaintiff  alleged  destruction  of 
the  buggy  and  personal  injuries,  and  asked 
Judgment  for  |2,000.    The  answer  was  a  gen- 


eral denial  and  a  plea  of  contributory  neg- 
ligence. The  verdict  was  for  plaintiff  in  tho 
sum  of  $200,  and  defendant  has  appealed. 

The  principal  contention  is  that  this  ease 
should  never  have  been  submitted  to  the  jury, 
for  the  reason  that  the  evidence  shows  that 
plaintiff  was  guilty  of  'contributory  negli- 
gence In  law,  and  that  therefore  the  court 
should  have  given  defendant's  peremptory 
instruction  offered  at  the  close  of  all  the  evi- 
dence. Plaintiff  seeks  to  offset  that  conten- 
tion by  his  insistence  that  the  verdict  is  sus- 
tained upon  the  humanitarian  doctrine. 

Plaintiff,  a  man  68  years  of  age,  with  Im- 
paired hearing,  on  December  23d,  in  the 
evening,  was  driving  a  hor&e  hitched  to  a 
buggy  along  a  muddy  road  on  his  way  home' 
from  Haytl.  He  had  known  and  traveled 
this  road  for  years,  and  had  known  and  used 
the  railroad  crossing  In  question  since  the 
railroad  was  built  some  4  or  5  years  prior 
to  the  trial.  Tbe  horse  was  moving  in  a  slow 
walk,  and  the  only  noise  was  such  as  would  ' 
be  made  by  a  horse  pulling  a  buggy  through 
mud.  It  was  cold,  and  plaintiff  had  his  coat 
collar  turned  up.  Plaintiff  speaks  of  that 
portion  of  the  road  in  the  vidnil^  of  the 
railroad  crossing  as  a  lane,  and  says  that 
when  he  entered  this  lane  about  three-quar- 
ters of  a  quarter  of  a  mile  (three-sixteenths 
Of  a  mile)  from  the  railroad,  he  looked  both 
east  and  west,  up  and  down  the  track;  the 
country  being  clear  of  obstructions  so  that 
he  could  see  In  both  directions.  He  was 
famlUar  with  the  oi>eratl(Hi  of  the  trains  and 
knew  "the  train"  had  passed,  as  he  had 
beard  it  just  before  he  got  there.  He  knew 
he  was  about  to  the  crossing  of  the  railroad 
track.  He  says  he  never  stopped,  but  that 
he  looked,  and  that  he  saw  down  the  track 
what  he  thought  to  be  an  ordinary  lantern, 
which  he  supposed  was  being  carried  by 
some  workman  at  a  logging  camp,  saying 
they  came  up  that  way  nearly  every  evening, 
going  to  a  small  town  near  by.  The  light  he 
saw  proved  to  be  what  is  referred  to  In  the 
evidence  as  a  "coon  lamp"  carried  on  one 
Metcalfs  head,  who  was  one  of  a  party  of 
six  men  on  this  little  motorcar  which  was 
being  driven  by  one  Hicks,  defendant's  em- 
ploy&  The  lamp  used  ordinarily  for  this 
motorcar  was  out  of  order,  and  Metcalfs 
"coon  lamp"  was  used  instead,  but  there  Is 
testimony  that  it  was  just  as  good  a  lamp, 
and  plaintiff  says  it  made  a  good,  bright 
light  It  had  a  reflector  and  bull's-eye,  and 
Metcalf  kept  the  ray  of  light  fixed  on  the 
rails,  and  it  did  not  spread  so  as  to  reveal 
objects  on  either  side.  The  ray  of  light  was 
thrown  200  feet  ahead  of  the  car.  It  Is  a 
question  from  the  evidence  whether  plaintiff, 
after  first  seeing  this  light,  while  he  was  at 
a  point  three-sixteenths  of  a  mile  from  tbe 
crossing,  ever  looked  again  untU  his  horse 
was  on  the  track  and  the  car  was  nght  on 
Um;  yet  there  Is  some  Indication  In  his  tea- 
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timony  that  be  was  watching  the  light,  for 
when  asked  as  to  when  be  first  saw  it,  he 
told  of  seeing  It  when  be  came  in  this  lane, 
and  testified: 

"I  saw  this  light,  and  when  I  ^ot  to  the 
crossing  it  hadn't  got  there  yet,  why  it  had  trav- 
eled as  near  as  far.  a^ain  &A  I  had.  It  seems 
that  this  light  was  off  some  distance;  couldn't 
tell  how  fast  the  light  was  moving;  no,  sir; 
never  noticed ;  I  did  not.  Looked  like  a  light  in 
some  man's  hand.  Walking  down  the  road ; 
that's  what  I  thought  it  was;  didn't  think  of 
anything  else." 

He  also  testified: 

"Knowing  that  I  couldn't  hear  very  good, 
knew  that  I  must  pay  more  attention  than  a  fel- 
low who  could  hear,"  and  that  he  "was  listen- 
ing the  best  he  could  all  the  time." 

Defendant's  witnesses  say  the  motorcar 
was  running  about  8  or  10  miles  an  hour,  and 
that  it  was  practically  stopped  when  It  hit 
plalntifC's  buggy,  only  running  about  6  feet 
after  the  collision. 

Hicks,  who  was  defendant's  section  fore- 
man at  the  time,  and  who  was  driving  the 
car,  testified  tbat  the  rails  were  damp  with 
frost,  and  that  the  engine  was  a  five  horse 
power  gasoline  engine.  The  track  was 
straight  It  was  "tolerably  dark,  starlight 
dim."    He  testified: 

"Under  the  condition  it  takes  me  70  or  80 
feet  to  stop  practically  still;  70  feet,  I  suppose, 
to  stop  practically  still  by  throwing  on  the 
brakes.  I  saw  this  horse  before  the  accident, 
after  he  came  on  the  track,  between  GO  and  70 
feet,  I  guess,  when  I  first  saw  him ;  I  wouldn't 
be  positive,  it  was  rather  close." 

He  says  he  cut  the  engine  off  and  put  tbe 
brakes  on  when  he  first  saw  the  horse  and 
did  all  be  could  to  stop  tbe  car. 

Defendant's  witness  Metcalf,  tbe  man  who 
sat  on  tbe  front  of  the  car  with  tbe  lamp  on 
bis  hat,  testified: 

"We  were  something  like  200,  maybe  100, 
feet  from  the  horse  at  the  time  it  approached 
the  crossing.  ♦  •  ♦  I  saw  this  man  in  a 
buggy,  and  I  started  to  look  for  Mr.  Hicks,  and 
tbat  taken  tbe  liirht  off  of  him,  and  I  seen  him 
erab  for  the  engine,  and  the  car  was  about  100 
feet  and  going  8  or  10  miles  an  hour,  and  it  had 
him  before  he  could  do  anything,  Mr,  Hicks 
cut  off  the  engine  and  appue<1  the  brakes  the 
time  tbe  horse  came  in  sight ;  he  stopped  it 
right  then,  *  *  •  As  to  how  long  I  saw  him 
before  the  car  hit  the  buggy  you  will  have  to 
figure  that  this  way ;  get  your  pencil ;  we  will 
say  the  car  was  running  8  miles  an  hour  and 
we  stopped  in  100  feet;  that's  just  how  long? 
How  many  seconds,  you  will  have  to  figure  on 
that," 

[1 ,  J]  We  think  there  Is  evidence  sufficient 
to  sustain  a  recovery  on  the  humanitarian 
doctrine  set  up  in  tbe  petition.  Hicks  de- 
scribed the  mechanism  of  tbe  car,  tbe  way 
tbe  brake  operated,  and  stated  be  had  his 
foot  on  the  brake.  He  described  the  condi- 
tion of  the  weather  and  the  rails,  and  said 
he  could  see  200  feet  down  tbe  track  with 
that  light.  Defendant's  witness  Metcalf  said 
they  were  at  least  100  feet  away  when  they 
dlscorerod  tbe  horse  on  the  track,  and  Hicks 
says  tbat  under  the  conditions  this  car  could 
be  stopped  In  from  70  to  SO  feet.  Defend- 
ant's witnesses  say  tbe  car  ran  6  feet  after 


striking  tbe  buggy.  Tbe  humanitarian  doc- 
trine concedes  plaintiff's  negligence,  so  that 
if  tbat  doctrine  is  properly  in  the  case  and 
supports  the  verdict,  defendant's  contention 
of  contributory  negligence  falls  flat.  Mur- 
phy v.  Wabash  R.  Co.,  228  Mo.  56,  128  S.  W. 
481;  Grout  v.  Central  Electric  Ry.  Co.,  169 
Mo.  App.  607,  1.55  S.  W.  44. 

[3, 4]  We  think  the  charge  of  the  humani- 
tarian doctrine  in  the  petition  Is  sufficient 
after  verdict,  and  tbat  the  evidence  intro- 
duced shows  tbat  tbe  men  in  charge  of  this 
car  approaching  a  public  crossing,  where 
they  knew  they  might  expect  travelers  to  be 
crossing  the  railroad  track,  knew  they  wei^ 
approaching  It  without  any  warning  except 
the  light  from  a  lantern,  which  only  threw 
tbe  light  between  the  rails  and  made  it  Im- 
possible, as  they  say,  to  see  an  object  ap- 
proaching the  crossing  until  It  was  on  or 
between  tbe  rails,  and  knew  tbat  their  reg- 
ular lamp  was  out  of  repair,  and  knew  that 
by  merely  shifting  the  light  that  was  being 
carried  on  tbe  bat  of  one  of  the  men  any 
one  approa<diing  tbe  crossing  could  have 
been  readily  seen;  It  becomes  a  question 
of  fact  for  tbe  Jury  to  determine  whether 
they  exercised  reasonable  care  in  not,  by 
the  use  of  the  light,  ascertaining  wbether  the 
plaintiff  was  approaching  this  crossing  in  a 
position  of  peril.  He  was  traveling  a  muddy 
road  in  an  old  buggy,  and  tbe  witnesses  for 
the  defendant  who  we'e  on  the  car  all  say 
tbat  when  tbe  light  was  first  thrown  on 
plaintift  after  his  horse  was  seen  to  enter 
Oie  track  be  appeared  to  be  drunk  or  asleep. 
He,  therefore,  appeared  to  be  oblivious  to 
the  danger  he  was  going  into,  and  whether 
he  Was  drunA  or  sober,  had  these  men  shift- 
ed tbe  light  slightly  at  a  point  a  hundred 
feet  or  so  before  reaching  the  crossing  they 
would  have  discovered  a  man  in  a  buggy 
slowly  going  right  across  their  pathway,  ap- 
parently oblivious  to  danger,  and  there  would 
hare  been  ample  time  to  have  brought  the 
car  imder  such  control  as  to  have  averted  the 
collision;  and  It  is  for  the  Jury  to  say 
wbether  they  could  wait  until  they  got  with- 
in 70  or  80  feet  of  the  crossing,  knowing  that 
the  car  could  not  be  stopped  in  less  than 
tbat  distance  under  the  conditions,  and  tak- 
ing no  precaution  to  ascertain  with  the  light 
which  was  at  hand  whether  any  one  was  ap- 
proaching the  crossing  which  they  were  ap- 
proaching, giving  no  signal  other  than  the 
light  that  shone  from  the  lantern,  before  tak- 
ing any  action  whatever.  The  case,  there- 
fore, falls  within  that  brancii  of  the  humani- 
tarian rule  which  fixes  liability  if  by  the  ex- 
ercise of  ordinary  care  the  person  injured 
could  have  been  discovered  in  a  perilous 
position  in  time  to  have  averted  the  liljury. 

[6]  The  plaintiff's  instruction  does  fall  to 
require  the  Jury  to  find  tbat  plaintiff  was  In 
a  position  of  danger  or  peril  when  be  could 
have  been  seen  by  the  exercise  of  ordinary 
care.    It  Is  true  the  defendant's  instruction 
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required  this  finding,  and  were  It  a  contest- 
ed question  whether  plaintiff  was  in  a  posi- 
tion of  peril  or  had  given  evidences  of  being 
oblivious  to  the  on-coming  car,  we  are  not 
prepared  to  say  that  defendant's  in8tructl(« 
would  core  the  ontlssion  in  plaintiff's  in- 
struction. However,'  as  all  the  evidence  with- 
out controversy  goes  to  Show  that  plaintiff 
was  In  a  position  of  peril  and  was  oblivious 
to  his  danger,  and  that  this  could  have  been 
readily  discovered  had  the  light  been  shifted 
slightly  Just  before  the  horse  was  seen  to  en- 
ter the  track,  we  do  not  deem  the  omission 
in  plaintiff's  instruction  reversible  error  in 
this  case,  and,  whether  drunk,  as  defendant's 
witnesses  testify,  or  sober,  as  plaintiff  and 
hla  witnesses  testify,  would  matter  but  little 
as  had  the  light  been  turned  but  slightly  as 
the  car  ai^roached  this  crossing,  the  presence 
of  a  man  slowly  driving  toward  and  <hi  the 
track,  apparently  unmindful  of  the  on-com- 
ing car,  would  have  disclosed  that  he  was  in 
a  perilous  position. 

[•]  Appellant  has  a  good  deal  to  say  about 
plaintiff  being  drunk.     While  that  would  go 
only  to  the  contention  of  contributory  neg- 
ligence, which  we  hold  is  not  for  considera- 
tion at  this  time,  yet  it  may  be  said  that 
there  Is  convincing  evidence,'  by  both  the  plain- 
tiff and  a  man  who  rode  from  Haytl  with  him 
to  a  point  about  a  mile  north  of  the  cross- 
ing, that  plaintiff  had  only  taken  two  drinks 
that  afternoon  and  evening,  and  that  he  was 
not   intoxicated.     He  had    bought   a   little 
whisky  to  take  home  for  Christmas,  and  the 
bottle  was  broken  In  the  collision  and  the 
contents    spilled.      In    McWhlrt    v.    Chicago 
&  A.  R.  Co.  (Mo.)  187  S.  W.  830,  it  U  said 
that   the  fact  that  plaintiff  had  had  two 
drinks  of  whisky,  and  that  a  bottle  of  whisky 
was  found  in  his  pocket,  does  not  show  con- 
tributory negligence,  in  the  absence  of  evi- 
dence that  such  facts  caused  him  to  relax 
Tiellance,  nor  does  it  absolve  the  railroad 
from  Its  negligence,  but  it  does  no  more  than 
make   it   a  Jury   question.     There  is  testi- 
mony in  our  case  from  which  the  Jury  had  a 
right  to  believe  that  plaintiff  was  awake  and 
vigilant.     And,  as  we  have  shown,  there  is 
some     testimony    indicating    that    he    was 
watching  this  light  in  a  casual  sort  of  way, 
thinking  it   was   a   common  lantern   being 
carried  by  a  man,  and  that  he  could  not  tell 
how  fast  it  was  traveling,  so  that  it  might 
vt-ell  be  said  to  be  a  close  question  of  fact 
whether   such   a   light,   under    the   circum- 
stances, would  be  warning  to  an  ordinary 
man    situated    as   plaintiff    was,    with    his 
kno'wled'ge  of  the  running  of  the  trains,  and 
fcxiowing  that  "the  train"  had  Just  gone  by  a 
short  time  before,  and  never  having  met  a 
motorcar   at   that   crossing   before,   that  a 
dangerous  instrumentality  was  running  down 
this    track  at  a  speed  of  8  or  10  miles  an 
hour.    However,  on  the  question  of  drunken- 
ness. It  is  held  in  Murphy  v.  Railroad,  supra. 


that  even  though  a  man  Is  drunk,  this  does 
not  excuse  defendant's  employes  for  injuring 
him  when  they  saw  him  In  time  to  avoid  it. 
But,  as  stated  above,  these  questions  are  no 
longer  issues  in  the  case,  and  we  merely  re- 
fer to  them  In  order  to  In  a  measure  answer 
some  of  the  many  contentions  made  by  ap- 
pellant with  great  insistency. 

[7,1]  Appellant  moved  to  strike  out  an 
answer  of  the  plaintiff  that  this  was  a  public 
road  which  crossed  the  railroad,  on  the 
ground  that  it  was  not  the  best  evidence,  and 
the  trial  court  overruled  the  motion.  The 
plaintiff  then  went  on  to  testify  that  he  bad 
known  and  used  this  road  since  1882,  during 
all  of  *which  time  it  had  been  used  by  people 
as  an  open  road.  This  evidence  of  a  road  by 
user  rendered  unnecessary  production  of  a 
record  of  the  legal  establishment  of  it  as  a 
road,  and  cured  the  error,  if  any,  In  over- 
ruling appellant's  motion  to  strike. 

t>]  The  view  we  take  of  the  case — that 
under  the  evidence  the  verdict  is  sustained 
on  the  humanitarian  doctrine — renders  It  un- 
necessary to  discuss  other  questions  raised 
relating  to  Instructions  on  other  issues. 
However,  it  may  be  observed  that  appellant 
complains  of  the  refusal  of  the  circuit  court 
to  give  an  instruction  to  the  effect  that  the 
law  required  plaintiff  to  have  his  buggy 
equipped  with  a  light  which  would  indicate 
his  presence  to  defendant's  servants.  We 
know  of  no  such  law.  In  the  case  of  Louis- 
ville &  I.  R.  Co.  V.  Moran,  174  Ky.  633, 
192  S.  W.  672,  it  Is  said  that  the  failure  of 
the  plaintiff's  chauffeur  to  sound  the  auto- 
mobile horn  while  approaching  an  Interurban 
railroad  crossing  was  not  such  negligence 
per  se  as  to  bar  a  recovery  for  damages  to 
the  automobile  in  collision  with  a  car.  Eight 
instructions  were  given  for  the  defendant 
amply  covering  its  ccmtentions ;  the  one  on 
contributory  negligence  being  clearly  errone- 
ous and  prejudicial  for  the  plaintiff. 

For  the  reasons  herein  stated  the  Judgment 
is  affirmed. 

COX,  P.  J.,  and  STUR6IS,  J.,  concur. 


KORTE  V.  BOTNTON.  (No.  14705.) 

(St  Louis  Court  of  Appeals.    Missouri.    June 
6,  1017.    Rehearing  Denied  June  28, 
1917.) 
Executors  and  Admimstbatobs  €=>221(5)— 
Claims — Suiticiency  or  Evidence. 
Evidence  held  insufficient  to  prove  a  definite 
agreement  supported  by  consideration  by  client 
to  reimburse  attorney  for  loss  sustained  by  latter 
in  settlement  with  his  former  partner. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  903^,  1874, 
1876.] 

Appeal    from    St    Louis    Circuit   <3ourt; 
Eugene  McQuiUln,  Judge. 
"Not  to   be   officially  published." 
Action  on   a   claim  by   George   W.   Korte 
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against  Cora  B.  Boynton,  adminlstratilz  of 
the  estate  of  Charles  D.  Boynton.  On  ap- 
peal froni  probate  court  to  circuit  court  de- 
fendant had  Judgment,  and  plaintiff  appeals. 
Affirmed. 

Lee  W.  Hagerman,  of  St  Louis,  for  ap- 
pellant Jones,  Hocker,  Sullivan  &  Angert, 
and  James  C.  Jones,  Jr.,  all  of  St  Louis, 
for  respondent 

BE)CKS1R,  3.  This  Is  an  action  on  a 
claim  against  the  estate  of  deceased  for 
$1,000  arising  out  of  an  alleged  contract  made 
by  the  deceased  with  the  plalntlfT  below,  ap- 
pellant here.  The  case  originated  \p  the 
probate  court,  and  on  appeal  was  tried  In 
the  circuit  court  before  the  judge  thereof 
without  the  Intervention  of  a  jury,  and  from 
a  judgment  rendered  In  favor  of  the  defend- 
ant below  the  plalntlfT  appeals. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  the  necessary  parts  of  which 
are  as  follows: 

Charles  D.  Boynton  had  employed  the  firm 
of  Salllnger  &  Korte,  attorneys  at  law,  to 
represent  him  In  prosecuting  an  appeal  from 
an  award  of  damages  In  a  condemnation 
proceeding,  for  the  taking  of  certain  of 
Boynton's  property  by  the  Mason  City  & 
Ft  Dodge  Railway  Company.  The  plaintlft 
below,  appellant  here,  George  W.  Korte,  was  a 
partner  In  said  law  firm.  This  law  firm  had  a 
written  agreement  for  attorneys'  fees  where- 
by said  Boynton  was  to  pay  all  the  actual 
expenses  of  the  litigation  and  to  pay  the  at- 
torneys one-half  of  what  he  might  recover 
above  f5,700.    This  was  in  April,  1904. 

The  United  States  Circuit  Court  for  the 
Southern  Division  of  the  Western  District  of 
Iowa,  to  which  the  condemnation  proceedings 
had  been  removed,  on  a  trial  de  novo  awarded 
Boynton  ?11,445,  together  with  Interest  and 
attorneys'  fees  for  the  taking  of  said  prop- 
erty by  the  railroad.  An  appeal  was  taken 
from  this  judgment  by  the  railroad  to  the 
United  States  Court  of  Appeals,  and  it  was 
thereafter  certified  by  that  court  to  the 
Supreme  Coui;^  of  the  United  States,  which 
last  court  subsequently  decided  In  favor  of 
Boynton  (204  U.  S.  570,  27  Sup.  Ct  321,  51 
L.  Ed.  629),  and  finally,  on  December  12,  1907, 
the  judgment  of  the  trial  court  Vas  afilrmed 
In  the  United  States  Court  of  Appeals  (158 
Fed.  599,  85  O.  C.  A.  4B1). 

It  appears,  however,  that  In  July,  1906, 
prior  to  the  final  affirmance  of  the  said  judg- 
ment in  favor  of  Boynton,  the  firm  of  Sal- 
llnger &  Korte,  attorneys  for  Boynton,  dis- 
solved their  partnership,  and  the  plaintiff 
Korte  entered  the  employ  of  the  Chicago, 
Milwaukee  &  St  Paul  Ballroad  Company  as 
general  counsel  and  moved  to  Seattle,  Wash. 
After  the  said  affirmance  of  Boynton's  judg- 
ment, Salllnger  and  Boynton  had  some  con- 
troversy as  to  the  attorneys'  fees  In  the 
case.  In  September,  1908,  Salllnger  filed  a 
lien  In  his  Individual  name  for  the  attorneys' 


fees  In  the  case,  of  which  Boynton  Immediate- 
ly notified  Korte  and  advised  him  to  take 
steps  to  protect  bis  Interest  in  the  fees  due 
the  firm  of  Salllnger  &  Korte,  and,  according- 
ly, Korte  also  filed  his  lien  for  attorneys' 
fees  in  the  stun  of  $2,000. 

During  the  year  that  followed,  there  was 
considerable  correspondence  between  Korte 
and  Boynton  relative  to  the  amount  of 
attorneys'  fees  claimed  by  Salllnger,  and  also 
In  regard  to  the  best  manner  and  method  of 
procuring  the  payment  of  the  said  judgment 
In  favor  of  Boynton  against  the  railroad  com- 
pany; the  railroad  company  having  refused 
to  pay  the  judgm^it  while  the  liens  for  at- 
torneys' fees  were  pending.  In  October, 
1909,  the  railroad  company  paid  the  fuU 
amount  of  the  judgment  into  court. 

On  November  16,  1909,  Salllnger  filed  a 
bill  in  equity  in  his  own  name  as  surviving 
partner  of  the  firm  of 'Salllnger  &  Korte, 
against  Boynton  and  Korte  as  defendants. 
In  which  he  sought  to  obtain  out  of  the  fond 
paid  by  the  railroad  cMnpany  the  full  amount 
of  the  attorneys'  fees  due  to  the  firm  of  Sal- 
linger  &  Korte  under  the  contract  with  Boyn- 
ton, as  set  forth  above,  and  an  additional 
fee  of  $3,000,  on  Qie  theory  that  this  addition- 
al amount  was  due  him  on  account  of  serv- 
ices rendered  In  the  various  appeals  in  that 
case.  Korte,  a  few  days  after  the  filing  of 
the  said  bill  In  equity  by  Salllnger,  in  con- 
sideration of  $1,000  to  be  paid  him  by  said 
Salllnger,  sold  all  of  his  interest  In  the  old 
business  of  the  firm  of  Salllnger  &  Korte, 
Including  his  Interest  in  the  fees  In  the  Boyn- 
ton case.  Boynton  had  immediately  notified 
Korte  of  tho  new  suit  filed  by  Salllnger. 
and  thereupon  received  a  letter  from  Korte 
stating  that  he  had  sold  his  interest  In  the 
firm  as  above  stated.  Salllnger  paid  Korte 
the  $1,000  shortly  after  this  time,  and  there- 
after on  March  28,  1910,  Korte  filed  in  court 
a  full  disclaimer  of  any  interest  in  the  fees  In 
that  litigation.  In  January,  1911,  the  suit  of 
Salllnger  for  additional  fees  was  heard,  and 
the  court  decided  In  favor  of  Boynton  and 
held  that  Salllnger  was  not  entitled  to  the 
additional  compensation  of  $3,000.  Boynton 
died  some  time  In  October,  1912. 

The  claim  of  the  plaintiff  below,  appellant 
here,  for  the  $1,000  In  the  instant  case  Is 
based  on  an  alleged  contract  made  by  Boyn- 
ton, the  deceased,  with  appellant  Korte, 
whereby  Boynton  obligated  himself,  If  he  won 
his  case  against  Salllnger,  to  pay  Korte  the 
amount  sacrificed  by  Korte  in  making  a  settle- 
ment of  his  Interest  In  the  partnership  of 
the  firm  of  Salllnger  &  Korte,  whereby  he 
sold  his  Interest  to  Salllnger  for  the  sum  of 
$1,000;  that  the  appellant  made  this  settle- 
ment with  Salllnger  because  of  and  in  keep- 
ing with  this  alleged  agreement  and  as  re- 
quested by  Boynton;  that  by  making  the 
said  settlement  Korte  sacrificed  at  least 
$1,000;  that  Boynton  won  his  case  against 
Salllnger ;  that  Boynton  thereafter  died  wlth- 
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out  haring  paid  Korte;  and  that  therefore  the 
estate  of  the  deceased  Is  liable  to  the  appel- 
lant Korte  In  the  sum  of  $1,000. 

In  the  ft>UowlDg  excerpts  from  the  cor- 
respondence between  Boynton  and  Korte  we 
must  find  the  evidence  to  support  the  agree- 
ment or  promise  relied  upon  by  the  appel- 
lant, if  at  aU: 

Blxhlblt  81,  letter  from  Korte  to  Boynton, 
dated  July  20,  1909: 

"In  this  I  want  you  to  stay  with  me  and  pro- 
tect my  interest  as  far  as  possible..  I  know  a 
way  out  of  it  whereby  you  could  get  your  money 
without  any  difficulty,  and  you  should  pursue 
that  course. 

Exhibit  32,  letter  from  Boynton  to  Korte, 
dated  July  26,  1909: 

"I  feel  that  I  should  take  some  measures  at 
once  to  make  the  Great  Western  pay  up,  but 
I  would  like  to  consult  with  yon  first,  and  have 
a  thorough  understanding  and  the  two  of  us 
confer  with  the  new  attorney  that  I  will  have  to 
bring  into  the  case." 

Exhibit  33,  letter  from  Boynton  to  Korte, 
dated   August  18,   1909: 

"I  have  taken  up  the  matter  of  payment  of 
my  judgment  with  Mr.  Briggs  of  the  Great 
Western,  and  he  ssys  they  are  anxious  to  pay 
same,  but  unless  I  can  reach  some  agreement 
with  you  and  Sallinger,  he  prefers  to  pay  it  to 
the  county  clerk.  I  wrote  him  today  offering 
to  give  him  an  indemnifying  bond  for  any 
amount  he  might  ask,  provided  he  would  turn 
the  money  over  to  me,  and  in  that  case  I  told 
him  that  you  and  I  would  render  him  a  state- 
ment. Otherwise  I  would  have  to  begin  action 
to  force  payment.  Don't  you  think  that  you 
could  arrange  to  meet  me  before  a  great  while 
and  clean  tMs  matter  up  to  the  stage  where  we 
can  get  the  money,  and  let  Sallinger  fight  for 
his?  I  will  advise  yon  what  I  hear  from  Briggs 
and  then  we  can  act  accordingly." 

ExhlMt  34,  letter  from  Boynton  to  Korte, 
dated  Angnst  25,  1909 : 

"Inclosed  herewith  find  a  letter  from  Asa  6. 
Briggs,  in  answer  to  one  of  mine  offering  to 
fdve  him  an  indemnifying  bond  for  any  sum  if 
he  would  pay  the  amount  of  my  judgment.  The 
letter  will  explain  itself.  •  *  •  If  you  can 
act  with  me  in  this  matter,  it  will  save  the  ex- 
pense of  another  attorney,  and  I  will  protect 
your  interest." 

Exhibit  35,  letter  from  K<»te  to  Boynton, 
dated  August  30,  1909: 

"I  will  be  glad  to  do  anything  I  can  in  this 
matter,  and  it  seems  to  me  that  your  method 
of  giving  the  indemnity  bond  and  an  order  on 
th^  sheriff  to  draw  down  the  money,  is  all  that 
is  necessary." 

Kxhlblt  36,  letter  from  Boynton  to  Korte, 
dated  September  29,  1909: 

"Since  I  last  heard  from  you  Mr.  Sallinger 
has  served  a  notice  on  me  that  he  is  owner  of 
60  per  cent,  of  the  assets  of  the  law  firm  of  Sal- 
linger &  Korte,  and  warned  me  not  to  settle 
with  yon  in  any  manner.  •  *  •  Please  let 
me  know  what  yon  think  of  this  last  move  of 
Ssillinger'a  It  is  evidently  directed  against 
yoo." 

Exhibit  39  is  a  copy  of  a  letter  from  Korte 
to  Sallinger,  Inclosed  to  Boynton,  dated 
November  8,  1909,  In  whldtt  we  find  the  fol- 
lowing: 

"I  would  like  to  get  something  out  of  the  old 
cases  which  remained  unsettled  when  I  came 
West.  If  you  will  indicate  to  me  what  amount 
yoa  think  I  ought  to  have  out  of  the  Boynton 


fee,  if  acceptable,  I  am  willing  to  turn  over  to 
yon  all  my  interest  in  all  matters  left  with  yon 
m  settlement  of  all  our  affairs.  This  will  close 
up  everything  without  much  difficulty  snd  it 
will  not  be  necessary  for  me  to  make  a  trip  to 
Carroll.  We  have  always  lumped  our  matters 
off,  and  I  think  we  ought  to  be  able  to  do  it 
now,  if  you  feel  that  way.  .  •  •  •  If  you  and 
Boynton  can  agree  on  a 'settlement  of  what  we 
ought  to  have  out  of  his  case,  without  my  com- 
ing Bast,  I  wish  you  would  do  so." 

On  the  above  Exhibit  39,  aeccMid  page 
thereof,  was  Inserted  in  MS.: 

"Dear  Boynton :  As  yon  suggested  whea  we 
last  talked  the  matter  over,  I  have  written  the 
above  letter  to  Sallinger.  It  may  be  I  will 
have  to  cut  under  what  you  thought  he  could 
pay.  But  as  you  said,  if  you  win,  there  will  be 
enough  in  it,  so  you  can  take  care  of  any  dif- 
ference. Hence  I  have  acted  with  that  under- 
standing." 

Exhibit  1,  letter  from  Boynton  to  Korte, 
dated  November  8,  1909,  notifying  Korte  that 
the  court  proposes  to  close  up  the  matter  of 
his  judgment  on  the  16th  Inst,  at  Des 
Moines,  and  that  Korte  should  be  there  with- 
out fall  if  he  wanted  to  protect  his  inter- 
est; that  Boynton  would  be  represented  by 
his  counsel.  This  letter  contained  the  fol- 
lowing P.  S. :  "Better  wire  me  If  you  will 
be  there — Sallinger  has  a  lien  on  your  in- 
terest" 

Exhibit  8,  letter  from  Korte  to  Boynton, 
dated  December  1,  1909: 

"As  I  wrote  you  in  my  last  letter,  I  had  made  a 
proposition  to  Sallingetr  to)  pay  me  so  much  in  set- 
tlement of  our  matters,  including  my  interest  in 
your  fee,  and  turn  the  whole  thmg  over  to  him. 
1  felt  that  with  the  matters  that  were  left  with 
him,  including  your  fee,  the  longer  they  were 
left  pending  the  less  I  would  get  out  of  them, 
as  far  as  Sallinger-  was  concerned,  and  since 
the  recent  developments  in  your  case,  and  the 
chances  that  the  lawsuit,  so  far  as  he  and  you 
are  concerned  over  the  fee  will  be  tied  up  for 
some  time,  I  felt  that  the  costs  which  he  would 
entail  upon  that  suit  would  eat  up  a  great  deal 
of  my  share  that  was  coming  to  me.  I  therefore 
concluded,  to  make  him  a  proposition  and  turn  the 
matter  over  to  him.  This  I  did,  and  he  is  to 
pay  me  one  thousand  dollars  in  cash,  and  I  to 
turn  over  to  him  all  my  interest  in  everything 
I  left  with  him,  including  the  fee  in  your  case. 

*  •  •  Now,  as  I  wrote  Sallinger  that  I  ac- 
cepted one  thousand  dollars  reluctantly,  and 
that  I  fdt  that  if  there  was  no  lawsuit  between 
you  and  him  I  ought  to  derive  one  thousand 
dollars  at  least  more  than  he  was  paying  me. 
I  felt  that  perhaps  you  knew  a  way  whereby  I 
could  make  up  the  difference,  and  if  you  can 
figure  it  out  I  wish  you  would.  I  wish  you 
would  write  me  at  once  so  that  we  may  co- 
operate together  and  in  some  way  I  may  be  able 
to  make  up  that  which  I  have  lost  *  •  * 
I  have  not  yet  received  the  $1,000.00  from  Sal- 
linser,  but  presume  he  will  pay  it.  I  am  too  far 
away  to  have  any  litigation  over  anything  I 
left  as  my  position,  now  is  such  that  it  takes 
up  all  my  time,  and  I  was  compelled  to  take 
what  I  could  get  from  him." 

Exhibit  4,  letter  from  Boynton  to  Korte, 
dated    December   7,    1909: 

"1  have  your  letter  of  December  1st,  and  am 
surprised  that  you  have  made  a  settlement  with 
Sallinger    at   such    a    ridiculously    low    figure. 

•  •  ♦  I  would  advise  you,  if  Sallinger  has 
not  sent  the  money  to  you,  to  withdraw  from 
any  agreement  you  may  have  made  as  this  is  a 
clear  cut  case,  and  I  will  give  you  the  benefit  of 
my  attorney's  services  for  nothing,  if  you  will 
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come  in  and  fight.  As  it  is,  I  want  to  take 
your  testimony  in  regard  to  this  ctmtract  (orig- 
inal agreement  for  attorneys'  fees).  I  am  will- 
ing to  help  you  in  any  way  possible  in  this  mat- 
ter, if  I  can  see  anything  to  do,  and  I  know  I 
can  do  lots  more  for  you  if  you  will  not  make 
any  bargain  with  Sallinger,  as  he  has  deceived 
you  evidently,  from  the  contents  of  your  letter." 

Exhibit  5,  letter  from  Korte  to  Boynton, 
dated  December  10,  1909: 

"As  I  wrote  you  before,  I  have  made  Sallin- 
ger  an  offer  to  take  one  thousand  dollars  to 
clean  up  everything  which  he  and  I  were  con- 
nected with,  including  your  fee,  because  I  feared 
that  his  offsets  by  way  of  personal  expenses  and 
nonsuccess  of  other  litigation  would  bring  it 
down  anyhow  to  $1,500.00  or  81,000.00.  •  »  • 
The  only  way  you  could  help  me  now  is  for 
you  to  make  up  what  I  will  lose  in  the  event 
you  win.  This,  of  course,  I  will  leave  to  you 
and  I  wish  j'ou  would  write  me  whether  it  is 
satisfactory  or  not  and  the  amount  you  would 
be  willing  to  make  up  in  the  event  you  win. 
My  being  entirely  out  of  it  leaves  me  free  and 
unincumbered  in  any  respect,  and  I  am  willing 
to  say  that  I  will  be  able  to  corroborate  you 
on  the  trial  of  this  case." 

Exhibit  6,  letter  from  Boynton  to  Korte, 
dated  December  31,  1909: 

"You  know  that  I  will  be  only  too  willing  to 
protect  you  from  any  loss,  if  I  can  see  my  way 
to  do  so,  and  you  will  have  to  leave  this  matter 
to  me." 

Exhibit  7,  letter  from  Korte  to  Boynton, 
dated  January  7,  1910: 

"Yotfr-  letter  of  December  Slst,  I  received. 
Since  my  last  letter  Sallinger  has  sent  me 
$1,000.00  in  settlement  of  all  our  affairs.  This 
disconnects  me  with  him  on  everything,  and,  as 
I  wrote  you,  while  I  feel  I  did  not  receive  what 
was  coming  to  me,  I  have  neither  the  time  nor 
the  patience  to  bother  with  any  of  the  old  mat- 
ters I  left  with  him  and  I  thought  that  $1,000.00 
at  this  time  was  better  than  some  more  after  a 
long  drawn  out  squabble  over  what  was  coming 
to  me.  I  note  What  you  say  about  the  matter 
and  I  am  willing  to  leave  it  to  you." 

Exhibit  10,  letter  from  Boynton  to  Korte, 
dated  February  7,  1910: 

"If  you  will  look  after  the  taking  of  this  depo- 
sition in  the  manner  indicated  in  the  accompauy- 
ing  letter,  you  can  save  me  the  expense  of  a 
trip  to  Seattle  by  either  myself  or  one  of  my 
attorneys.  Whatever  way  the  suit  terminates 
I  will  remit  you  the  equivalent  of  the  costs  of 
such  a  trip,  if  you  will  make  the  deposition,  and 
you  know  that  if  we  manage  to  get  away  with 
Sallinger,  that  you  will  have  a  substantial  re- 
membrance from  me." 

Exhibit  12,  letter  from  Korte  to  Boynton, 
dated  February  11,  1910: 

"As  I  wrote  you  in  my  fortner  letter  that  Sal- 
linger paid  me  a  thousand  dollars  in  settlement 
of  all  my  interest  in  his  old  business,  including 
my  interest  in  the  fee  in  your  case,  I  felt  that 
it  were  better  for  me  to  take  the  thousand  dol- 
lars although  I  was  losing  out  generally.  I 
think  myself  that  $1,500.00  would  have  covered 
the  amount  coming  to  me  from  your  fee,  and 
what  other  fees  he  had  collected  of  the  old  busi- 
ness would  amount  perhaps  to  $500.00  more.  I 
was  not  satisfied  of  course  with  my  settlement 
with  him,  but  I  did  not  care  to  have  any  mis- 
understanding with  him  and  felt  that  if  things 
turned  out  right  in  your  case  I  would  be  taken 
care  of.  This  is  all  that  I  want  and  I  am  will- 
ing to  tell  you  the  truth  in  testifying  in  your 
case." 

Exhibit  16,  letter  from  Boynton  to  Korte, 
dated  January  19,  1911,  contains  the  state- 


ment tliat  Boyntmi  had  succeeded  in  defeat- 
ing Sallinger  in  the  railroad  case  after  sever- 
al hearings. 

The  only  question  for  our  determination  is 
whether  or  not  the  evidence  is  suffldent  to 
prove  the  contract  relied  on  by  appellant.  It 
is  earnestly  urged  by  the  counsel  for  appel- 
lant that,  when  Boynton  wrote  to  Korte  after 
Sallinger  had  sued  Boynton  for  the  additional 
sum  of  $3,000  for  extra  attorneys'  fees,  "If 
you  can  act  with  me  In  this  matter,  it  will 
save  the  expense  of  another  attorney  and  I 
will  protect  your  interests,"  and  Korte  re- 
plied thereto,  "I  will  be  glad  to  do  anything 
I  can  in  this  matter,"  this  was  nothing  less 
than  an  offer  on  the  part  of  Boynton  to  re- 
tain Korte  as  his  attorney  in  the  litigation 
about  to  be  instituted,  and  that  Korte's  lan- 
guage was  a  polite  acceptance  of  said  ofl'er, 
and  that  Boynton's  words,  "I  will  protect 
your  interest,"  evidently  meant  that  he  would 
see  to  it  that  Korte  did  not  lose  his  share  of 
the  fee  owing  to  the  firm  of  Sallinger  & 
Korte.  But  we  view  these  statements  dif- 
ferently in  light  of  the  subsequent  corre- 
spondence in  the  case,  for  on  Deceml>er  7, 
1909  (E^xhlbit  4),  Boynton  wrote  to  Korte 
that  he  was  surprised  that  he  had  made  a 
settlement  with  Sallinger  at  such  a  ridicu- 
lously low  figure  and  urged  Korte  to  with- 
draw from  such  contemxdated  agreement 
with  Sallinger  if  it  was  not  then  already  too 
late  to  do  so,  and  in  that  letter  he  states: 

"I  will  give  you  the  benefit  of  my  attorney's 
services  for  nothing  if  you  wiU  come  in  and 
fight" 

It  Is  therefore  absolutely  clear  that  Boyn- 
ton did  not  intend  to  employ  Korte  as  his 
attorney  In  the  suit  brought  by  Sallinger 
for  additional  attorneys'  fees.  >i^at  be  did 
want,  however,  was  to  get  a  deposition  from 
Korte  which  would  contain  a  full  and  com- 
plete statement  of  the  facts  in  the  case. 
Boynton  andoubtedly  felt  that  it  would  be 
to  his  advantage  to  have  Korte  settle  his 
partnership  affairs  with  Sallinger  before  Sal- 
linger's  suit  against  Boynton  came  up  for 
trial,  and  that  if  such  a  settlement  was 
made  Korte  would  feel  less  embarrassment 
about  acting  as  a  witness  in  the  case  than 
he  would  if  he  still  retained  Ills  interest  In 
the  fees  In  the  original  case. 

As  we  view  the  correspondence  set  forth 
in  the  record,  there  is  no  doubt  in  our  minds 
but  that  Korte  made  his  settlement  with  Sal- 
linger independent  of  any  tangible  or  definite 
promise  on  the  part  of  Boynton  to  pay  him 
whatever  loss  he  may  have  «itailed,  If  any, 
by  reason  of  such  settlement.  That  this  is 
true  appears  clearly  from  the  quotation  above 
referred  to  from  Boynton  to  Korte,  In  which 
he  speaks  of  his  surprise  at  the  smallness 
of  the  amount  of  the  suggested  settlement  be- 
tween Sallinger  and  Korte,  and  in  which  he 
writes  not  to  accept  so  small  a  settlement.  It 
again  appears  from  several  of  the  letters  from 
Korte  to  Boynton  in  which  Korte  sets  forth  in 
detail  the  various  reasons  wliy  he  had  mada 
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his  settlanent  with  SalUnger  for  so  small  an 
amount.  In  tliese  letters  we  find  Korte  stat- 
ing that  he  hopes  that  Boynton  can  make 
some  suggestion  as  to  how  he  (Korte)  can 
save  himself  this  sum  which  he  practically 
lost  In  making  his  settlement,  and  then  there 
Is  the  letter  In  which  Korte  makes  the  In- 
quiry whether  Boynton  would  not  make  good 
to  Mm  (Ko^te)  any  loss  he  might  have  sns- 
talned  In  the  settlement,  provided  that  Boyn- 
ton would  be  successful  In  his  suit  against 
Salltnger.  But  nowhere  do  we  find  any  state- 
ment in  the  correspondence  whereby  Boynton 
agreed  to  reimburse  Korte  for  any  such  loss 
as  Is  contended  for.  It  Is  true  that,  tome 
time  after  Korte  had  made  a  tettlement  icit/t 
Saliinger,  Korte  wrote,  as  appears  from  Ex- 
hibit 6,  a  letter  dated  December  31,  1909: 

"You  know  that  I  will  be  only  too  willing  to 
protect  :^ou  from  any  loss  if  I  can  see  my  way 
to  do  so  and  t/oa  will  have  to  leave  this  matter 
to  me."     (Italics  ours.) 

To  which  Korte  replied,  Exhibit  7,  in  letter 
dated  January  7,  1010: 

"/  note  what  yoa  tay  about  the  matter  and  1 
am  Killing  to  leave  it  to  you."    (Italics  ours.) 

At  most,  there  was  but  an  Indefinite,  gratu- 
itous promise  without  any  consideration,  and 
not  enforceable  except  through  the  voluntary 
act  of  the  promisor.  We  hold  there  Is  no  evi- 
dence to  support  the  agreement  or  promise 
relied  upon  by  appellant,  and  the  Judgment  of 
the  trial  court  1^  affirmed. 

RBTNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 
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FUed  June  6,  1917.) 

L  iNJtJNCMON  «=>152— Stat  Obdkr— Tempo- 
rary Injttwction. 
Where,  after  a  "stay  order"  was  iBsued  and 
the  hearing  of  the  application  for  a  temporary 
injunction  was  passed  to  a  future  date,  the  court 
continued  its  order  enjoining  defendant  as  pray- 
ed for.  this  was  practically  recognizing  the  "st.ny 
order"    as  the  issue  of  a  temporary  injunction. 
[E>J.   Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  337,  843.] 

2.  Injunctios  ^ss>149— Deposit  in  Lieu  or 

Bond. 
Where  plaintiff  in  action  for  injunction  de- 
posited  a  sum  in  court  as  tender  to  defendants, 
the  court's  overruling  of  defendant's  motion  for 
injunction  bond  did  not  convert  the  sum  so  de- 
posited into  a  deposit  in  lieu  of  a  bond. 

[Ed.   Note.— For  other  cases,  see   Injunction, 
Cent  Dig.  |§  323-334.] 

8.  Injunction  €=>149  —  Deposit  in  Lieu  of 

Injunction  Bond. 
Assuming  that  a  deposit  can  be  made  to  take 
the  place  of  the  injunction  bond  required  by 
Rev.  St  1909,  §  2522,  it  can  so  operate  only  if 
made  on  tike  conditions;  that  is,  to  pay  dam- 
ages, etc.,  if  the  temporary  injunction  is  dis- 
solved. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  it  323-334.] 


4.  Injunction  ®=>257  —  Daiulois  vob  Iic- 

PBOviDKNT  Issuance. 
There  is  no  right  to  recover  damages  for  the 
improvidently  suing  out  of  an  Injunction,  bar- 
ring an  acti(»i  for  malicions  suit,  save  as  given 
by  the  statutes  respecting  injunction  bonds. 
Rev.  St  1909,  Sl  2522,  2524,  2525,  or  possibly 
on  a  deposit  in  Ueu  of  bond. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  J  606.] 

Appeal  from  St.  Louis  Circuit  Conrt;  3. 
Hugo  Grimm,  Judge. 

"Not  to  be  offldaUy  published." 

Action  by  the  ^Etna  Insurance  Company  of 
Hartford,  Connecticut,  and  others,  against 
the  Security  Printing  Company.  From  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Bishop  &  Cobbs,  of  St  Louis,  for  appe- 
lant. Leahy,  Saunders  &  Barth,  of  St  Lools, 
for  respondents. 

REYNOLDS,  P.  J.  The  iBtna  Insurance 
Company  and  some  thirty-eight  other  insur- 
ance companies  commenced  their  action 
against  the  defendant,  Security  Printing 
Company,  plaintiffs,  respondents  here,  alleg- 
ing thnt  they  had  issued  policies  aggregating 
$100,000,  insuring  certain  property  of  the  de- 
fendant against  loss  by  fire,  and  setting  up 
that  in  these  policies  It  was  agreed  that  in 
the  event  of  disagreement  as  to  the  amount 
of  loss,  the  amoimt  should  be  proved  up  be- 
fore and  ascertained  by  appraisei'^  in  the 
usual  manner  provided  In  insurance  policies ; 
that  about  March  18th,  1914,  a  fire  occurred 
in  the  preihlses  and  a  majority  of  the  ap- 
praisers, selected  as  provided  tn  the  policies, 
adjusted  and  determined  the  loss  at  $13,- 
434.98,  awarding  that  amotmt  to  defendant, 
and  which  amount  the  plaintiffs,  before  ac- 
tion, had  tendered  to  the  defendant  in  full 
settlement  of  the  loss,  but  that  the  defend- 
ant, without  reason  or  Justification,  had  de- 
clined and  refused  to  accept  the  award  and 
claimed  that  its  damage  amounted  to  $25,- 
173.92,  and  was  threatening  to  sue  plaintiffs 
and  each  of  them  on  the  basis  of  its  loss  as 
claimed.  Averring  that  this  award  by  the 
appraisers  was  binding  on  tlie  defendant  and 
that' its  threatened  actions  would  involve  a 
multiplicity  of  suits,  plaintiffs  aver  that  they 
had,  ever  since  the  adjustment  of  the  loss  by 
the  appraisers,  been  ready  to  pay  the  amount 
awarded  and  had  tendered  it  on  divers  occa- 
sions to  the  defendant,  wlilcb.  tender  the  de- 
fendant had  refused.  The  petition  then 
avers  that: 

"They  tender  herewith  to  the  said  defendant, 
*  *  *  and  ask  leave  to  pay  the  same  into 
court  for  Jhe  account  of  the  said  Security  Print- 
ing Company,  the  said  sum  of  $13,434.08." 

It  is  further  averred  that  defendant  should 
be  required  to  produce  the  policies,  to  be  de- 
livered to  the  several  plaintiffs,  for  endorse- 
ment showing  payment  of  liability  In  accord- 
ance with  the  award.     Averring  that  they 


«=»Por  other  cases  see  same  topic  and  KBT-NUMBEai  In  all  Key-Numbered  Digests  and  Indexee 


Digitized  by 


^^oogle 


94 


196  SOUTHWESTSB.N  REPORTER 


(Ho. 


have  no  adequate  relief  at  law  to  prevent  the 
Infliction  upon  them  through  unwarranted 
suits  of  great  loss  and  damage,  plaintiffs 
pray  that  the  award  be  spedfleally  enforced 
and  that  the  defendant  be  required  to  ac- 
cept the  amount  of  the  award  and  to  bring 
into  court  the  various  policies  of  insurance 
issued  by  plaintiffs  and  that  these  policies 
of  insurance  be  delivered  to  the  respective 
plaintiffs  for  indorsement  showing  the  pay- 
ment of  liability  under  the  policies  in  ac- 
cordance with  the  award. 

"Plaintiffs  further  pray  that  they  be  allowed 
to  pay  to  the  clerk  of  this  court  the  said  sum  of 
$13,434.98,  the  amount  of  the  said  award,  for 
account  of  the  said  defendant,  and  the  said  de- 
fendant be  required  to  accept  the  same. 

"Plaintiffs  further  pray  for  an  ad  interim  re- 
straining order,  without  notice,  restraining  the 
said  defendant  from  instituting  suit  or  suits 
against  the  said  plaintiffs,  or  any  of  them,  upon 
said  policies,  or  any  of  them,  and  that  upon 
hearing,  after  due  notice  to  said  defendant,  a 
temporary  injunction  may  be  granted  herein  to 
the  same  effect;  and  that  upon  final  hearing, 
the  said  injunction  shall  be  made  perpetual." 

On  September  23rd,  1914,  when  the  petition 
was  filed.  Judge  Taylor,  temporarily  presid- 
ing, issued  an  order  on  the  defendant  to  ap- 
pear in  court,  September  25th,  1914,  to  show 
cause,  if  any  it  had,  why  a  temporary  in- 
junction should  not  be  granted  as  prayed  in 
plaintiffs'  petition.    It  is  further  ordered: 

"That  in  the  meantime  the  defendant  be  re- 
strained and  enjoined  from  doing  any  of  the 
acts  complained  of  in  the  plaintiffs'  petition,  up- 
on the  plaintiffs  depositing  the  sum  of  $13,434.98 
with  the  clerk  of  this  court." 

And  it  is  recited  that: 

"Thereupon  plaintiffs,  by  attorney,  make  a 
deposit  with  the  clerk  of  ^is  court  the  sum  of 
$13,434.98." 

After  the  entry  of  this  order  summons  to 
appear  was  duly  served  on  the  defendant,  to- 
gether with  a  certified  copy  of  the  order. 
On  the  day  named  and  on  application  of 
plaintiffs  the  restraining  order  was  continued 
in  full  force  "until  the  further  order  of  the 
court,"  the  defendant  entering  its  appear- 
ance, and  on  its  motion,  the  defendant  was 
.  granted  until  October  2nd,  1914,  to  make  a 
return  to  the  order  to  show  cause,  and  the 
court  ordered: 

"That  in  the  meantime,  and  until  the  further 
order  of  the  court,  the  temporary  restraining  or- 
der, heretofore  issued  herein,  continue  and  re- 
main in  full  force  and  effect." 

On  September  28th,  defendant  filed  a  mo- 
tion for  an  injunction  bond,  or  for  additional 
security,  or  failing  that,  that  the  restraining 
order  be  vacated.  This  motion  was  overrul- 
ed, and  on  the  same  day  a  notice  to  take  dep- 
ositions on  behalf  of  plaintiffs  was  filed  and 
by  agreement  of  counsel  a  special  commis- 
sioner was  appointed  to  take  dei)osltions  in 
behalf  of  plaintiffs.  On  October  2nd,  1914. 
the  defendant  filed  a  motion  to  vacate  the 
restraining  order,  accompanying  the  motion 
with  a  return  to  the  order  to  show  cause, 
which  was  practically  a  demurrer  to  the  pe- 
tition. On  October  19th,  1914,  and  at  the  Oc- 
<'Aber  term,  the  court  set  aside  and  vacated 


the  temporary  Injunction.  IV>llowing  this, 
and  at  the  same  term,  defendant  filed  a  mo- 
tion to  assess  damages,  averring  that  after 
obtaining  the  restraining  order  mentioned, 
plaintiffs  had  served  notice  on  defendant  to 
take  depositions  and  after  the  appointment 
of  the  special  commissioner  for  that  purpose, 
had  proceeded  to  take  depositions  and  had 
put  the  defendant  to  great  expense  and  caus- 
ed it  great  damage  as  the  result  of  said  re- 
straining order.  It  is  also  averred  in  tb}s 
motion  that  the  granting  of  the  restraining 
order  was  without  cause  or  justification,  and 
that  it  was  granted  only  upon  condition  that 
the  plaintiffs  should  deposit  the  sum  of  f  13,- 
434.98  to  secure  the  defendant  against  any 
loss  caused,  ot  damage  which  might  result, 
from  the  granting  of  the  restraining  order, 
and  repeating  that  defendant  had  bead  put 
to  great  loss  and  damage,  defendant  prays 
an  assessment  of  damages  in  its  favor  in  the 
sum  of  $1000  for  its  loss  caused  and  for 
damages,  and  in  the  further  sum  of  $500  for 
its  reasonable  attorney's  fees 'and  moves  that 
this  damage  be  assessed  and  directed  to  be 
paid  out  of  the  fund  deposited  with  the  clerk 
of  the  court  under  the  order  of  the  court. 
Plaintiffs  filed  a  motion  to  strike  the  above 
motion  from  the  files  on  the  ground  that  the 
court  had  no  jurisdiction  to  assess  damages 
and  that  the  sum  deposited  by  plaintiffs  wns 
a  tender  to  defendant  and  not  a  bond,  and 
that  no  damages  can  be  assessed  either 
against  that  sum  so  t^idered  or  against 
plaintiffs  herein.  This  motion  was  continued 
to  the  succeeding  term,  and  at  that  term  the 
motion  waaf  sustained  and  defendant's  mo- 
tion to  assess  damages  was  stricken  from  the 
files,  to  which  action  defendant  duly  ex- 
cepted. 

Afterwards,  and  on  December  17th,  on  the 
application  of  plaintiffs,  the  court  dismissed 
the  cause  and  entered  in  order  directing  the 
clerk  to  refund  to  plaintiffs  the  $13,434.83 
theretofore  paid  into  court.  On  the  following 
day  and  during  that  term,  defendant  filed  Ita 
motion  to  set  aside  and  vacate  the  above  or- 
der; but  as  recited  in  the  abstract  before  us: 

"Counsel  for  defendant  stated  in  open  court 
that  they  would  not  insist  on  that  part  of  their 
motion,  which  asked  the  court  to  set  aside  the 
dismissal  of  the  canse,  but  did  insist  on  that  part 
of  the  qiotion  which  asked  the  court  to  vacate 
and  set  aside  the  above  order  of  December  17th, 
1914,  directing  the  clerk  to  refund  to  the  plain- 
tiffs the  $13,434.98,  heretofore  deposited  by  the 
plaintiffs  with  the  clerk  of  this  court" 

The  court  overruled  this  motion,  to  which 
defendant  duly  excepted. 

Afterwards,  and  during  the  same  term,  de- 
fendant presented  its  affidavit  for  an  appeal 
from  the  order  of  the  court  which  "strut* 
from  the  files  of  the  above  entitled  cause  the 
motion  made  by  the  said  defendant,  the  Se- 
curity Printing  Company,  to  assess  its  dam- 
ages suffered  and  caused  by  reason  ot  the 
restraining  order,  or  temporary  injunction 
entered  herein,  and  denied  and  refused  to 
the  said  def^idant  the  right  to  have   said 
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damage  assessed  In  accordance  with  the  stat- 
utes and  decisions  of  this  state,  and  that  the 
appellant  is  aggrieved  by  the  said  judgments 
and  decision  of  the  conrt  in  this  cause." 

Hie  court  granted  an  appeal  to  onr  oomt, 
fixing  the  bond  at  $2,500,  and  that  being 
tiy&a,  was  duly  approved. 

Opinion. 

The  proceedings  in  this  case  are  somewhat 
unusual  and  for  that  reason  we  have  set 
them  out  with  perhaps  unnecessary  particu- 
larity. It  is  to  he  observed  that  there  is  no 
appeal  by  the  defendant  from  anything  but 
the  action  of  the  court  in  striking  from  the 
flies  its  motion  for  assessment  of  damages. 

[1]  Learned  counsel  for  respondent  contend 
that  no  bond  Is  required  as  a  condition  to 
the  granting  of  a  "stay  order,"  such  as  they 
contend  was  granted  In  this  case,  pending 
the  hearing  of  the  application  for  a  tempo- 
rary injunction.  There  Is  nothing  in  this 
point.  After  that  order  was  Issued  and  the 
hearing  of  the  application  for  a  temporary 
Injunction  was  passed  to  a  future  date,  the 
court  continued  Its  order  enjoining  the  de- 
fendant as  prayed  for  in  the  petition.  This 
was  practically  recognizing  the  "stay  order" 
as  the  issue  of  a  temporary  Injunction. 
While  it  is  true  that  It  is  held  in  State  ex 
rel.  American  Bankers'  Assurance  Co.  v.  Me- 
Quillln,  Judge,  260  Mo.  164,  168  S.  W.  924, 
that  whether  on  a  mere  "stay  order,"  Issued 
preliminary  to  hearing  the  application  for  a 
temporary  injunction,  a  bond  should  be  re- 
quired, is  largely  a  matter  within  the  discre- 
tion of  the  trial  judge.  But  in  the  case  at 
bar,  as  noted,  the  stay  order  which  was  first 
Issued  pending  the  hearing  of  the  applica- 
tion for  the  Issue  of  a  temporary  injunction 
was,  in  effect,  converted  Into  a  temporary  in- 
junction. Such  was  its  effect:  What  It  is 
called,  is  immaterial.  So  we  held  in  Akin 
V.  Rice  et  al.,  137  Mo.  App.  147,  117  8.  W. 
655,  and  this  holding  of  our  court  was  ex- 
pressly approved  by  onr  Supreme  Court  to 
State  ex  rel.  Jiner  v.  Foard,  251  Mo.  61,  157 
S.  W.  619.  Whether  valid  as  a  temporary 
Injunction  is  another  question. 

Onr  statnte,  section  2522,  Revised  Statutes 
1909,  in  clear  and  unmistakable  terms  pro- 
vides: 

"No  Injunction,  unless  on  final  hearing  or 
judgment,  shall  issue  in  any  case,  except  in  suits 
instituted  by  the  state  in  its  own  behalf,  until 
the  plaintiff,  or  gome  responsible  person  for 
him,  shall  have  executed  a  bond  with  sufScient 
surety  or  sureties  to  the  other  party,  in  such 
sum  as  the  court  or  judge  shall  deem  Bu£Scient 
to  secure  the  amount  or  other  matter  to  be  en- 
joined, and  all  damages  that  may  be  occasioned 
by  such  injunction  to  the  parties  enjoined,  or  to 
any  party  mterested  in  the  subject-matter  of  the 
controversy,  conditioned  that  the  plaintiff  will 
abide  the  decision  which  shall  be  made  thereon, 
and  pay  all  sums  of  money,  damages  and  costs 
that  shall  be  adjudged  against  him  if  the  in- 
junction shall  be  dissolved." 

This  has  long  been  a  iwtrt  of  our  statutory 
law. 


In  City  of  St  Louis  v.  St.  Louis  Gaslight 
Co.,  82  Mo.  349,  in  an  opinion  by  Mr.  Com- 
missioner Martin,  approved  by  our  Supreme 
Court,  that  learned  and  accomplished  jurist, 
with  his  usual  clearness,  has  given  a  very 
instructive  history  of  the  development  of  the 
practice  which  in  our  state  culminated  in 
the  enactment  of  the  above  cited  statute. 
He  there  says  (82  Mo.  loc.  dt.  353): 

"When  temporary  injunctions  were  granted,  as 
they  frequently  were  upon  the  naked  petition 
and  ex  parte  showing  of  the  applicant,  and  were 
afterwards  dissolved  on  a  final  hearing  of  the 
cause,  neither  law  nor  equity  furnished  any 
remedy  to  the  defendant  for  the  damages  conse- 
quent from  them,  however  serious  they  might 
be.  Such  damages  were  regarded  as  flowing 
from  the  judgment  and  order  of  the  court,  and 
not  from  the  plaintiff^  if  be  did  nothing  more 
than  to  sue  in  good  faith  for  the  process  award- 
ed him.  The  injustice  which  so  often  resulted 
from  hasty  and  unfounded  orders  of  injunction, 
for  the  consequences  of  which  the  courts  alone 
were  responsible  under  the  law,  induced  them  to 
adopt  as  far  as  was  in  their  power  such  meas- 
ures and  safeguards  as  might  afford  the  defend- 
ant an  indemnity  against  loss  and  injury  from 
injunctions  which  ought  never  to  have  been 
granted.  Hence  arose  the  doctrine  which  recog- 
nized in  courts  of  equity  the  inherent  power  of 
exacting  conditions,  deposits  and  bonds  from  the 
plain'tifF  before  awarding  him  an  injunction, 
which  should  in  one  way  or  another  indemnify 
the  defendant  for  damages  suffered  by  him  in 
consequence  of  the  process  discontinued  or  dis- 
solved by  the  court  at  final  hearing.  These  safe- 
guards were  originally  exacted  in  ex  parte  hear, 
ings,  but  came  to  be  required  in  all  interlocu- 
tory injunctions,  whether  granted  upon  notice  to 
defendant  or  without  a  hearing  from  him. 
These  conditions,  deposits  and  bonds  were  all  in 
the  nature  of  voluntary  obUgations  on  the  part 
of  the  plaintiff  to  pay  damages  to  the  defendant 
in  the  event  of  a  dissolution  at  final  hearing. 
The  method  of  enforcing  them  depended  upon 
their  nature;  B(Kne  were  enforced  by  the  courts 
of  equity,  while  others  were  more  appropriately 
enforced  by  an  independent  action  at  law.  Bein 
V.  Heath,  12  How.  168  [13  L.  Ed.  939].  Thus  it 
will  be  seen  that  the  liability  of  the  plaintiff  in 
an  injunction  suit  to  respond  to  the  defendant 
for  damages  after  dissolution  depended  upon  his 
voluntary  undertaking  contained  in  the  condi- 
tions of  the  decree,  or  in  his  separate  agreement 
and  bond  given  to  the  court  or  defendant  for  that 
purpose." 

After  quoting  Palmer  v.  Foley,  71  N,  Y. 
106,  and  Russell  r.  Farley,  105  TJ.  S.  433,  26 
L.  Ed.  1060,  to  the  effect  that  without  some 
order  of  the  court  or  a  judge  requiring  some 
act  on  the  part  of  the  plaintiff  which  is 
equivalent  to  the  giving  of  security  such  as 
a  deposit  of  money  In  court,  the  defendant 
has  no  remedy  for  any  damages  whi<^  he 
may  sustain  from  the  issuing  of  the  Injunc- 
tion unless  the  conduct  of  the  plaintiff  has 
been  such  as  to  give  ground  for  an  action  for 
malicious  prosecution,  the  learned  Commis- 
sioner quotes  what  is  now  section  2522  of 
our  statutes,  which  he  says  first  appeared 
at  page  314  in  the  revision  of  1835.  He  states 
that  this  section  "as.sumes  to  control  the  dis- 
cretion of  the  courts  in  respect  to  safeguards 
for  the  indemnity  of  the  defendant  and  pre- 
scribes a  particular  one  In  the  nature  of  a 
l)ond,  which  they  must  not  fall  to  exact  be- 
fore issue  of  the  order  of  injunction."    Hold-. 
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ing  that  this  statute  applies  only  to  Inter- 
locutory Injunctions,  Mr.  CSonmdssloner  Mar- 
tin refers  to  what  Is  now  section  2524,  pro- 
viding for  the  assessment  of  damages  on  the 
dissolution  of  an  Injunction  and  says  G.OC. 
dt.  367): 

This  section  "relates  to  only  such  damages  as 
the  plaintiff  is  liable  for  on  his  undertaking. 
There  is  notlilng  in  its  language  or  phraseology 
to  indicate  that  the  Legislature  intended  to  ex- 
tend the  jurisdiction  of  the  court  or  the  liability 
of  the  plaintiff  in  respect  to  damages.  The  sec- 
tion evidently  relates  to  damages  for  which  the 
plaintiff  has  given  his  undertaking  of  indem- 
nity." 

Tbia,  he  says,  Is  evident  from  the  follow- 
ing sections,  referring  particularly  to  what 
is  now  section  2525,  prescribing  the  form  of 
Judgment  to  be  entered  against  the  obligors 
of  the  bond. 

Our  Supreme  Court,  In  State  ex  rel.  Missou- 
ri Pacific  Ry.  Company  et  al.  v.  Williams, 
Judge,  221  Mo.  227,  120  S.  W.  740,  held,  re- 
ferring to  the  opinion  of  Mr.  Commissioner 
Martin  In  City  of  St  Louis  v.  St  Louis  Gas- 
light Co.,  supra,  that  where  a  court  had  Is- 
sued a  temporary  Injunction  without  requir- 
ing the  execution  of  a  bond,  Its  action  was 
void;  that  In  so  acting  the  court  had  ex- 
ceeded Its  jurisdiction  and  would  be  and. 
In  that  case  was,  prohibited  from  further 
maintaining  the  temporary  injunction  which 
It  had  Issued.  See,  also,  State  ex  rel.  Thrash 
et  al.  V.  Lamb,  Judge,  237  Mo.  437,  loc.  dt 
447,  141  S.  W.  665. 

In  State  ex  rel.  American  Bankers  Assur- 
ance Co.  V.  McQulllln,  Judge,  supra,  It  Is  held 
that  where  a  t«nporary  Injunction  Is  Issued 
without  bond,  It  Is  Inoperative  and  disobedi- 
ence to  Its  commands  Is  not  a  contempt. 

It  Is  very  clear,  on  consideration  of  the 
various  pleadings,  motions  and  orders  in  this 
case,  that  this  fund,  deposited  by  the  plain- 
tiffs with  the  court,  was  deposited  as  a  ten- 
der, made  for  the  benefit  of  the  defendant. 
It  was  not  deposited  on  the  condition  that 
out  of  it  plaintiffs  were  to  respond  In  dam- 
ages in  the  event  the  Injunction  had  been  im- 
properly Issued.  It  was  specifically  tendered 
and  deposited  solely  as  In  full  payment  of 
liability  under  the  policies.  We  look  In  vain 
through  the  record  of  this  case  for  anything 
indicating  on  the  part  of  plaintiffs  that  they 
were  making  this  deposit  In  lieu  of  an  Injunc- 
tion bond.  In  no  way  and  by  no  entry  on  the 
part  of  plaintiffs,  or  by  any  order  of  the 
court,  can  any  obligatlcn  be  found  to  have 
that  fund  stand  as  a  bond  or  as  security  to 
respond  In  damages  in  case  the  injunction 
had  been  Improperly  Issued. 

It  Is'  true  that  the  learned  counsel  for  de- 
fendant made  a  motion  asking  for  an  Injunc- 
tion bond,  or  for  additional  security  or  for 
vacation  of  the  restraining  order.  This  was 
overruled.  Undoubtedly  undpr  the  law  and 
the  situati(m  of  the  case  with  this  tender 
made  as  It  was  to  defendant  and  then  depos- 
ited with  the  court  this  motion  sliould  have 
been  sustained  and  an  Injunction  bond  then 


required.  If  the  Injunction  was  to  be  conttn- 
ued  as  It  was,  to  the  bearing  on  the  applica- 
tion for  It  It  was  open  to  defendant  Its 
motion  overruled,  to  have  asked  for  a  stay 
of  further  proceedings  in  the  case,  and  If 
that  was  refused  to  have  applied  for  a  writ 
of  prohibition,  as  was  done  in  the  Williams 
and  McQuillln  Gases,  to  which  we  have  re- 
ferred. But  It  did  not  take  this  course  and 
went  on. 

[2]  Learned  counsel  for  appellant  contend 
that  the  action  of  the  trial  Judge  In  overrul- 
ing that  motion  was  tantamount  to  a  ruling 
by  the  court  that  the  deposit  stood  In  lieu 
of  a  bond.  If  that  was  the  view  of  the  court, 
it  was  erroneous.  The  deposit  was  mad^  un- 
der no  condition  whatever  by  which  It  was 
made  responsible  for  damages  on  the  disso- 
lution of  the  injunction.  Without  an  express 
obligation  to  that  effect  neither  the  court  nor 
the  parties  could  turn  it  into  a  deposit  In  lieu 
of  a  bond. 

The  statute,  section  2522,  provides  that  the 
bond,  when  given  shall  be  conditioned  "that 
the  plaintiff  will  abide  the  decision  which 
shall  be  made  thereon  and  pay  all  sums  of 
money,  damages  and  costs  that  shall  be  ad- 
Judged  against  him  if  the  Injunction  shall  be 
dissolved." 

[3]  Learned  counsel  for  appellant  further 
contend  that  under  the  decisions  of  our  Su- 
preme Court,  particularly  that  of  City  of  St 
Louis  V.  St  Louis  Oflslight  Co.,  supra,  the 
requirement  of  a  statutory  bond  Is  not  ex- 
duslve  but  that  a  deposit  can  be  made  to 
take  the  place  of  a  bond.  Without  so  decid- 
ing that  this  is  true,  it  Is  to  be  said  that 
even  If  it  is,  there  Is  nothing  whatever  in  the 
record  In  this  case  to  show  that  this  fund  was 
deposited  with  any  such  condition  as  is  re- 
quired to  constitute  a  valid  bond,  and  surely 
if  to  stand  in  lieu  of  a  bond.  It  most  be  on 
like  conditions;  that  is,  to  pay  damages,  etc., 
in  case  the  temporary  lnjunctl<m  was  dis- 
solved. 

[4]  As  held  In  City  of  St  Louis  v.  St  Lonls 
Gaslight  Co.,  supra,  there  Is  no  right  to  re- 
cover damages  for  the  Improvldently  suing  < 
out  of  an  injunction — barring  an  action  for 
a  malicious  suit — save  as  given  by  statute, 
or,  if  under  an  order  of  court,  permitting  a 
deposit  in  lieu  of  a  bond — If  that  is  permissi- 
ble, damages  on  the  dissolution  of  a  tempo- 
rary injunction  could  only  be  recoverable.  If 
in  and  by  the  order  authorizing  a  deposit  In 
lieu  of  a  bond,  it  had  been  provided  that  such 
could  be  done  on  the  voluntary  obligation  of 
the  plaintiff  to  pay  damages  in  the  event  of 
a  dissolution  of  the  Injunction.  No  such  ob- 
ligation is  here  present. 

In  this  view  of  the  law  as  here  applicable 
to  the  facts  in  this  case,  we  are  compelled  to 
hold  that  the  defendant  is  not  entitled  to  an 
assessment  of  its  damages  against  the  fund 
deposited  with  the  court 

The  Judgment  of  the  circuit  court  Is  aiS- 
firmed. 

ALLEN  and  BECKER,  JJ.,  concur. 
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DAVIS  V.  NATIONAL  COUNCIL  OF  THE 

KNIGHTS  AND  LADIES  OF  SB- 

OUBITY.     (No.  1971.) 

(Sprincfield  Coart  of  Appeals.    Bflaeouri.    June 
le,  1917.) 

1.  iKSTTBAirot  «=>765(2)— MuTUAt  Bknetit— 
Waiveiu 

Under  Laws  1911,  p.  292,  |  22,  the  con- 
■titution  and  by'lawa  of  a  matual  benefit  aociety 
may  validly  provide  that  no  subordinate  lodge 
or  ofBcer  may  waive  their  provisiona. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1908.] 

2.  iNsosANCK      e=»765(l)  —  Waives  —  What 
Law  GOVXBK& 

Laws  1911,  p.  292,  S  22,  providing  that  the 
constitution  and  by-laws  of  a  mutual  benefit  so- 
ciety may  prohibit  their  waiver  by  a  subordi- 
nate lodge  or  ofiScer,  governs  in  actions  brought 
in  this  state  against  foreign  corporations,  al- 
though the  state  of  such  corporation's  creation 
may  recognize  waivers  by  subordinate  officials, 
etc 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent.  IMg.  i  1907.] 

8.  IN80RANCE   «=982e(l)— Mdtuai,  Benkfip- 
iNSTBUCnOITS. 

An  instruction  that,  if  •  mutual  benefit  so- 
ciety accepted  overdue  premiums  and  retained 
them  after  knowing  of  insured's  bad  health,  etc., 
such  retention  waived  a  forfeiture  provision, 
etc.,  held  erroneous  because  not  requiring  such 
knowledge  to  be  brought  home  to  the  national, 
instead  of  the  local,  organization. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  2010.] 

4.  Insurance  «=9755(3)— Mxttttai.  BENBiTr— 

Bt-Laws. 
A  mutual  benefit  society's  by-law  that  re- 
taining an  assessment  should  not  waive  any  by- 
law provision  until  a  demand  had  been  made  for 
the  premium's  return  only  authorizes  a  retention 
of  such  parent  during  sufficient  time 'for  a 
reasonable  investigation  of  the  facts. 

PBd.   Note. — For  other  oases,  see  Iniurance, 
Cent.  Dig.  H  1909-1913,  1915,  1916.] 

B.  Insurance  ®=> 755(3)  —  Waiver  —  Retain- 
ing Payments. 
A  mntual  benefit  society  waived  a  provi- 
sion forfeiting  policies  for  failure  to  pay  aa< 
sessments  promptly  where  it  retained  an  as- 
Besament  with  knowledge  of  the  facts  for  several 
months. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.   Dig.  H  1909-1913,  1915,  1916.] 

6L  Insurance    «=>755{1) —Waiver  — Avoid- 
ance. 

A.  judgment  against  a  mutual  benefit  society 
'will  not  be  reversed  in  order  that  defendant  may 
avoid  Its  waiver  of  a  forfeiture  clause  by  otEer- 
tnK  to  return  an  assessment  tardily  paid. 

[Ed.  Note.— For  other  cases,  see  Insuramce, 
Cent.  Dig.  i  1907.] 

7.  INS'DRANCE  «=>755(1)— Waiver— Nature. 

A  m\itual  benefit  society's  waiver  of  a  by- 
law provision  cannot  be  recalled  when  once 
made. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1907.] 

Appeal  from  Circuit  Court,  Jasper  County; 
I>avld  B.  Blair,  Judge. 

Action  by  Tennle  F.  Davis  against  the 
National  Council  of  the  Knights  and  Ladles 
of  Security.  Judgment  for  plalnttff,  and.  de- 
fendant appeals.    Affirmed. 


Jaaaea  P.  Mead,  of  Joplln,  for  aMMUant. 
Owen  &  Davis,  of  Jwliu,  for  re^wndent. 

STUBGIS,  J.  The  defeitdant,  as  Its  name 
indicates.  Is  a  fraternal  benefl.t  associatioa 
organized  under  the  laws  of  Kansas  and  au- 
thorized to  do  business  In  this  state  under 
the  provisions  of  Laws  of  Missouri  1911,  pp. 
284  to  301.  This  suit  Is  brought  tty  the  bene- 
ficiary on  a  benefit  certificate  issued  by  de- 
fendant on  the  life  of  Ibb  P.  Fome;y,  plain- 
tiffs son,  dated  August  24,  1911.  The  de- 
ceased was  a  member  of  a  local  lodge  or 
"council"  of  the  defendant  order  at  Joplin, 
Mo.  He  died  on  February  1,  1916.  Proofs  of 
death  were  furnished  the  defendant  about 
March  1,  1916,  and  this  suit  was  filed  May 
18,  1910,  and  tried  at  the  October  term.  1916, 
of  the  Jasper  county  circuit  court.  The 
plaintiff  recovered,  and  defendant  appealed. 

The  defense  relied  on  Is  that  deceased  was 
not  a  member  of  defendant  order  In  good 
standing  at  the  time  of  his  death  because  of 
his  failure  to  pay  in  due  time  the  monthly 
assessment  for  October,  1915.  The  defend- 
ant's by-laws,  which  are  made  a  part  of  the 
benefit  certificates  issued  by  it,  make  the 
monthly  assessments  due  on  the  1st  day  of 
each  calendar  month,  and  then  provide  that, 
if  any  such  assessment  Is  not  paid  on  or  be- 
fore the  last  day  of  such  month,  the  mem- 
ber's certificate  shall,  without  notice  or  any 
action  taken  to  that  end,  be  suspended,  and 
all  rights  thereunder  forfeited ;  that  no  right 
under  a  suspended  certificate  shall  be  re- 
stored until  the  member  Is  reinstated  In  com- 
pliance with  the  laws  of  tbe  order.  The  laws 
of  the  order  In  this  respect  provide  for  re- 
instatement within  60  days  after  suspension 
by  paying  all  arrearages,  "provided,  however, 
that  he  [the  member]  be  in  good  health  at  tbe 
time  of  making  payment."  By  tbe  act  of  pay- 
ment the  member  Is  made  to  warrant  that  be 
Is  In  good  health. 

It  Is  conceded  that  the  October,  1915,  dues 
were  not  paid  during  that  month,  but  were 
paid  on  Noveiuber  3d  following  to  the  finan- 
cier of  tbe  local  council,  and  transmitted  in 
due  course  to  the  head  office  or  National  Coun- 
cil. It  Is  also  admitted  that  the  deceased 
member  was  not  then  In  good  health,  but  was 
confined  in  the  state  hospital  for  the  insane  at 
Nevada,  Mo.,  whlcb  affliction  resulted  In  bis 
death.  These  facts  as  to  tbe  member's  health 
were  known  to  the  officers  of  the  local  coun- 
cil, inclusive  of  the  financier,  who  accepted 
his  delinquent  dues.  No  notice  of  such  de- 
linquency was  given  to  the  National  CouucU 
or  Its  officers  till  after  deceased's  death.  In 
the  meantime  the  monthly  dues  for  Novem- 
ber, December,  and  January  were  paid  in 
proper  time.  The  February  dues  were  paid 
after  the  member's ,  death  and  transmitted 
with  the  proofs  of  death. 

The  proofs  of  death  sent  to  the  home  office, 
made  on  forms  provided  for  that  purpose, 
disclosed  that  tbe  October  dues  of  this  mem- 
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ber  were  not  paid  tin  November  3d,  and  <ftat 
all  Babaequent  dnes  had  been  x>ald  in  proper 
time;  The  October  delinquency  was  also  re- 
ferred to  In  the  answer  to  the  questions  oa 
to  suspensions  and  reinstatements.  The  at- 
tending phydldan's  afSdavit,  forming  patt  of 
the  proof  of  death,  disclosed  that  deceased 
died  in  the  Insane  asylum,  and  that  this 
physician  had  treated  him  there  since  Au- 
gust, 1915,  for  "general  paresis";  that  the 
patient  was  first  admitted  to  that  Institution 
December  4,  1913.  The  claimant's  affidavit 
accompanying  the  proofs  of  death  also  stated 
that  the  deceased's  health  began  falllus  lu 
the  "fall  of  1914." 

The  plalntUf  concedes  the  validity  of  the 
requirement  that  the  dues  and  assessments 
of  members  be  paid  within  a  spedfled  period, 
and  that  the  benefit  certificate  in  question 
and  all  plaintiff's  rights  thereunder  became 
Ipso  facto  forfeited  by  the  nonpayment  of 
the  October,  1915,  dnes  within  that  month. 
The  plaintiff's  contention  is  that  such  cer- 
tificate was  reinstated  by  the  payment  on  the 
member's  behalf  and  the  receipt  by  defend- 
ant of  such  delinquent  dnes  on  November  3d, 
notwithstanding  the  member  was  then  In  bad 
health,  because  defendant  accepted  such  de- 
linquent dues  with  knowledge  that  the  mem- 
ber making  the  payment  was  not  In  good 
health,  and  by  so  doing  the  defendant  waived 
the  delinquency  in  the  payment  and  any  for- 
feiture based  thereon.  A  like  proposition  is 
predicated  upon  the  receipt  by  defendant  of 
the  subsequent  dues  for  November,  Decem- 
ber, January,  and  February  following.  The 
knowledge,  if  any,  possessed  by  defendant, 
on  which  such  waiver  Is  based,  and  which  is 
the  sine  qua  non  thereof.  Is  that  imputed  to 
It  from  the  knowledge  possessed  by  the  finan- 
cier of  the  local  lodge. 

The  plaintiff  cites  many  cases  supporting 
the  afllrmative  of  the  much-mooted  question 
as  to  what  extent  and  for  what  purpose  the 
local  lodge  and  its  officers  are  agents  of  the 
head  or  grand  lodge  of  such  orders,  and 
whether  such  agents  have  power  to  waive 
the  provisions  of  the  by-laws  enacted  by  the 
governing  body.  We  do  not  find  it  necessary 
to  attempt  to  reconcile  the  seemingly  con- 
fiictlng  decisions  of  this  and  other  Jurisdic- 
tions on  this  question.  We  may  say  that 
there  Is  much  reason  for  holding  that,  where 
the  superior  body  Intrusts  the  collection  of 
all  the  dues  from  the  members  to  particular 
officers  of  the  local  lodges  and  designates 
them  as  the  persons  to  whom  the  members 
shall  pay  their  dues  and  assessments  and  who 
shall  transmit  same  to  the  head  office,  then 
such  local  lodge  officer  is  the  agent  of  the 
bead  or  grand  lodge  in  regard  to  receiving 
and  forwarding  to  tbe  head  office  the  dues 
of  the  members.  Any  payment  of  such  dues 
to  the  subordinate  lodge  officer  charged  with 
such  duty  is  a  payment  to  the  superior  body, 
and  the  member  Is  not  responsible  for  such 
agent's  default  or  miscarriage.  Boward  v. 
Bankers'  Vnltm  of  tbe  World,  94  Mo.  App. 


(442,  450,  68  S.  W.  369;  Andre  ▼.  Modem 
Woodmen,  102  Mo.  App.  3 if,  76  S.  W.  7ia 
Where  the  governing  body  by  a  long  course  of 
conduct,  showing  knowledge,  permits  its  col- 
lecting agents  to  receive  dues  for  members 
out  of  time,  then  it  may  be  held  to  have 
waived  strict  payment,  but  such  waiver  is 
that  of  the  superior  lodge  itself.  McMalion 
v.  Maccabees,  151  Mo.  622,  52  8.  W.  384; 
Boyce  v.  Royal  Circle,  99  Mo.  App.  849,  73 
S.  W.  300.  But  the  power  of  such  an  agent, 
whose  duty  is  simple  and  ministerial — a  sort 
of  dumb-wolter  In  receiving  and  transmitting 
the  money — to  waive  the  provisions  of  the 
by-laws  enacted  by  the  governing  body  <w 
whose  uncommunlcated  knowledge  is  im- 
puted to  the  governing  body  and  becomes  the 
basis  of  an  estoppel  to  enforce  such  by-laws, 
is  a  very  different  prc^iosltlon.  That  the 
financial  collector  of  the  subordinate  lodge 
or  "council"  is  not  an  agent  of  the  grand 
lodge  or  "National  Conndl"  with  such  exten- 
sive powers,  where  the  by-laws  forming  part 
of  the  Insurance  contract  provide,  as  Is  the 
case  here,  that  no  member  or  officer  of  the 
local  lodge  has  power  to  waive  the  provisions 
of  the  contract,  has  been  ruled  in  this  state 
many  times.  Thompson  v.  M.  B.  A.,  189  Mo. 
App.  15,  19,  176  S.  W.  506;  Borgraefe  v. 
Knights  &  Ladles  of  Hcmor,  22  Mo.  App. 
127;  Lavin  v.  Grand  Lodge,  104  Mo.  App.  1, 
78  8.  W.  325;  State  ex  reL  v.  Temperance 
Ben.  Soc,,  42  Mo.  App.  485;  Chad  wick  v. 
Triple  AlUance,  66  Mo.  App.  463;  Day  v. 
Supreme  Forest,  174  Mo.  App.  260,  156  S.  W. 
721 ;  Levin  v.  Grand  Lodge,  112  Mo.  App.  1, 
86  S.  W.  600;  Clair  v.  Royal  Arcanum,  172 
Mo.  App.  700,  155  S.  W.  892 ;  Brittenham  v. 
W.  O.  W.,  180  Ma  App.  523,  534,  167  S.  W. 
587;  Burke  v.  Qnind  Lodge,  136  Mo.  App. 
450,  457,  118  8.  W.  403;  Knode  v.  M.  W.  A., 
171  Mo.  App.  377,  157  S.  W.  818;  GlUnore  v. 
Brotherhood,  186  Mo.  App.  445,  171  S.  W. 
629 :  Griffith  v.  Royal  Arcanum,  182  Mo.  App. 
644,  166  S.  W.  324.  Such,  too,  is  the  law  in 
many  other  jurisdictions,  as  shown  by  Royal 
Highlanders  v.  Scovlll,  66  Neb.  213.  02  N.  W. 
200,  4  U  R.  A.  (N.  8.)  421,  and  cases  cited  in 
the  editorial  note, 

'  [1]  This  question,  so  far  as  it  is  involved 
here,  is  put  at  rest  in  thie^  state  by  the  en- 
actment of  section  22,  Laws  1911,  p.  202,  as 
follows: 

"The  constitutioa  and  laws  of  the  society  may 
provide  that  no  subordinate  body  nor  any  of  ita 
subordinate  officers  or  members  shall  have  the 
power(B)  or  authority  to  waive  any  of  the  pro- 
visions of  the  laws  and  constitution  of  the  so- 
ciety, and  the  same  shall  be  binding  on  the  so- 
ciety and  each  and  every  member  thereof  and  on 
all  beneficiaries  of  members." 

The  defendant's  by-laws,  which  were  pat 
In  evidence,  are  fully  as  restrictive  In  llmib- 
ing  the  powers  of  the  subordinate  lodges  and 
their  officers  as  this  statute  permits. 

[2]  Plaintiff  seeks  to  escape  the  force  and 
effect  of  the  above  statute  by  showing,  as 
she  did,  that  defendant  is  a  corporation  or- 
ganized under  the  laws  of  Kansas,  and  that 
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tbat  state  baa  no  similar  statute,  that  tbe 
<»miiKm  law  Is  In  force  in  Kansas  by  statOtOr 
and  that  tb»  law  of  tbat  state,  as  shown  by 
the  decisions  of  the  Supreme  Court  thereof, 
\a  that  the  subordinate  iodge  and  its  offlcen 
are  agents  of  the  grand  lodge  and  have  power 
to  waive  proTisiona  of  the  by-laws  by  re- 
ceiving delinqnent  does  of  members  knowing 
that  the  paying  member  bad  not  complied 
with  such  by-law&  This  may  be  conceded. 
Pyramids  ▼.  Drake,  66  Kan.  538,  72  Pac  238; 
Mayes  v.  K.  &  U  of  S.,  92  Kan.  841,  142 
Pac.  290;  Fraternal  Aid  Aas'n  t.  Powers, 
67  Kan.  420,  73  Pac.  6S;  Benefit  Society  t. 
Wood.  78  Kan.  812,  98  Pac.  219.  It  is  then 
argued  tbat  every  foreign  corporation  is 
restricted  In  Its  power  by  its  charter  provi- 
sions and  the  laws  <^  the  state  of  its  creation 
whidi  become  part  of  the  charter.  6  Thomp- 
son on  Corporations,  i  6627.  This  is  good 
law,  bat  does  it  apply  to  the  question  at 
tene?  We. do  not  think  that  any  decision 
of  this  state  either  way  oa  this  question  of 
agency  in  any  way  affects  the  limitation  of 
defendant's  charter  powers.  The  courts  of 
every  state  and  jnrlsdlction,  either  with  or 
without  the  aid  of  some  statute,  deals  with 
questions  of  agoicy  under  the  general  law, 
and  each  court  decides  for  Its  own  jurisdic- 
tion what  facts  constitute  one  person  the 
agent  of  another  and  the  extent  and  limita- 
tions of  the  agent's  powers.  The  courts  of 
Kansas,  as  wHl  be  seen  from  the  above  cases,' 
have  dealt  with  this  question  as  a  question  of 
general  law  applicable  alike  to  domestic  and 
foreign  corporations  doing  business  there,  un- 
hampered except,  perhaps,  as  persuasive  au- 
thority, by  the  decisions  of  the  state  of  the 
partlcnlar  corporation's  origin.  So  the  courts 
of  this  state  have  always  dealt  with  this 
question  as  one  of  general  law  applicable 
alUce  to  foreign  or  domestic  corporations 
where  the  contract  is  a  Missouri  contract; 
and  it  is  a  novel  proposition  to  say  that  the 
courts  of  each  state  must  decide  this  question 
of  agen<7,  not  uniformly,  as  a  general  propo- 
sition of  law,  but  differently,  as  determined 
by  the  domicile  of  each  fraternal  benefit  so- 
ciety licensed  to  do  business  in  this  state  and 
Uie  solution  given  to  such  question  by  the 
courts  of  the  particular  state  of  such  domi- 
cile. The  precise  question  at  Issue  may  not 
have  been  presented  to  any  court  of  this 
state,  but  ever  since  the  enactment  of  the  law 
of  1911,  supra,  all  oar  courts  have  uniformly 
hdd  that  section  22  is  applicable  to  all  fra- 
ternal benefit  societies  licensed  to  do  business 
in  this  state  under  the  provisions  of  such 
act,  regardless  of  the  views  of  the  courts  of 
tile  particular  state  where  such  corporation  is 
organized  on  this  question  of  agency.  Hart- 
mann  v.  K.  &  Ia  of  S.,  190  Mo.  App.  92,  175 
S.  W.  212;  Thompson  v.  M.  B.  A.,  189  Mo. 
Aw>.  15,  18, 176  8.  W.  606;  Gllmore  v.  M.  B. 
A,  186  Ma  App.  446,  462,  171  S.  W.  629; 
Brtttenham  r.  W.  O.  W.,  180  Mo.  App.  623, 
634, 107  S.  W.  587.  In  the  Hartmann  Case, 
snpta,  the  court  was  dealing  witli  the  by- 


laws of  the  present  defendant -end  the  power 
of  the  officer  of  the  local  council  to  waive 
same  because  of  his  knowledge  of  the  facts, 
and  the  court  held: 

"By  the  general  language  used  in  the  sixth 
instruction  and  in  the  additions  made  by  the 
court  to  the  two  asked  by  defendant,  the  conrt 
told  the  jury  that,  if  they  found  that  'defendant 
received,  accepted,  and  retained  dues,'  etc.,  with 
full  knowledge  of  Hartmann's  ooeupation,  it  was 
estopped,  etc.  IVom  this  the  jury  may  have 
found  that  the  knowledge  of  the  local  council 
and  its  officers  and  members  was  the  knowledge 
of  the  defendant.  Under  the  constitution  and 
by-laws  of  this  order,  no*  subordinate  lodge  nor 
any  of  its  officers  could  waive  any  provision 
of  the  order.  This  is  the  law  in  this  class  of 
casesi  Knowledge,  under  the  1>y-laws  and 
constitution,  must  be  brought  home  to  the  gen- 
eral officers  or  governing  body.  Section  22, 
Acts  1911,  p.  292." 

In  the  Thompson  Case,  snpra,  the  court 
sald: 

"The  power  to  thus  expressly  limit  the  au- 
thority of  subordinate  lodges,  whether  consid- 
ered as  agents  of  the  associaaon  or  of  the  in- 
sured, is  granted  by  section  22  of  the  act  of 
March  30,  1911,  relating  to  fraternal  benefi- 
ciary associations.  Laws  1911,  p.  212.  It  fol- 
lows, therefore,  that  mere  knowledge  on  the 
part  of  the  subordinate  lodge  of  Thompson's 
business  and  the  acceptance  by '  that  lodge  of 
his  premiums  witb  such  knowledge  would'  not 
constitute  a  waiver  of  the  forfeiture  unless  there 
was  evidence  from  which  the  trier  of  fact 
could  reasonably  infer  that  the  Supreme  Lodge 
or  some  one  of  its  general  officers  knew  the  facts 
or  was  aware  of  that  course  of  conduct." 

The  trial  conrt  therefore  erred  In  instmct- 
ing  the  jury  that,  if  the  financier  of  the  local 
council  knew  of  the  bad  health  of  the  de- 
ceased at  the  time  of  collecting  the  delinquent 
dues  for  October,  1916,  then  her  knowledge 
would  be  the  knowledge  of  the  def^idant, 
and  the  defendant  thereby  waived  its  by- 
laws requiring  payment  of  mCh  dues  dnrlng 
the  current  month,  and  is  estopped  to  plead 
a  forfeitnre  of  the  benefit  certificate  sued 
on.  A  like  error  is  found  in  the  Instruction 
basing  a  waiver  and  estoppel  on  the  fact  that 
the  financier  of  the  local  lodge  thereafter  col- 
lected the  December  and  January  dues  of  the 
deceased  member  after  receiving  knowledge 
of  his  bad  health. 

Plaintiff's  first  instrnction  is  also  erroneous 
in  predicating  plaintifTs  right  to  recover  on  a 
finding  that  "Forney  or  plaintiff  paid  to  de- 
fendant all'  dues  and  assessments  levied  and 
assessed  by  defendant  against  him  up  to  the 
time  of  his  death,"  without  regard  to  when 
same  were  paid  or  whether  prompt  payment 
was  waived.  Plaintiff  can  recover  only  by 
pro^'lng  a  waiver. 

[S]  Knowledge  of  the  fact  that  the  de- 
ceased member  had  defaulted  in  the  pay- 
ment of  his  October  dues,  and  thereby  for- 
feited his  insurance,  and  that  be  had  at- 
tempted to  reinstate  such  insurance  by.  mak- 
ing i)ayment  on  November  ^d,  which  could 
not  lawfully  be  done  because  of  his  then  bad 
health,  was  first  brought  home  to  the  de- 
fendant's governing  body  by  the  proofs  of 
such  member's  death  received  shortly  after 
March  1, 1916.    The  Jury  was  instructed,  at 
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plaintiff's  Instance,  that  tliout^  the  d^end- 
ant  accepted  tbe  October  dues  paid  out  of 
time  without  knowledge  of  the  member's  bad 
health-  at  the  time  of  payment,  yet  if  the  de- 
fendant, after  acqairlng  such  information, 
retained  such  assessment  or  did  not  offer  to 
refund  same,  then  such  retention  amounted  to 
a  ratlflcatlon  of  the  collection  of  said  assess- 
ment out  of  time  and  a  waiver  of  any  for- 
feiture. This  Instruction  does  not,  as  it 
s]}ould,  limit  the  knowledge  which  has  the 
effect  declared  to  that  of  the  National  Council 
and  Its  officers  rather*  than  the  local  lodge. 

[4-7]  When  so  limited,  we  think  the  evi- 
dence conclusively  shows  a  waiver  by  such 
governing  body.  That  it  was  the  duty  of 
the  defendant  to  return  the  dues  collected 
after  the  forfeiture  of  the  policy  will  be  con- 
ceded. Whether  a  waiver  of  the  forfeiture 
can  be  predicated  on  such  failure  depends 
on  the  facts  of  the  particular  case.  One  of 
defendant's  by-laws  which,  as  we  hare  seen, 
is  part  of  the  Insurance  contract,  provides: 

"The  retention  by  the  financier  or  by  the  or^ 
der  of  assessments  and  dues  paid  by  members  or 
for  them  with  a  view  of  to  reinstatement  other 
than  as  provided  in  the  laws  of  the  order,  ei- 
ther before  or  after  death,  shall  not  constitute 
a  waiver  of  any  provisions  of  these  laws  until 
a  demand  has  been  duly  made  for  their  return 
by  such  member,  or  bis  beneficiary,  or  legal 
representative." 

No  request  was  made  by  plaintiff  or  any 
one  for  any  return  of  the  assessments  paid, 
and  It  does  not  appear  whether  plaintiff  wait- 
ed for  a  final  rejection  of  the  claim  or  not 
before  bringing  suit.  But  such  by-laws  can 
only  authorize  a  retention  of  such  payments  a 
snfflclent  time  for  reasonable  investigation  of 
the  facts.  Godwin  v.  K.  L.  of  S.,  166  Mo.  App. 
289,  297,  148  S.  W.  980.  Suit  was  filed  May 
18th,  about  2%  months  after  the  proofs  of 
death  were  furnished.  There  was  no  adminis- 
trator to  whom  the  money  could  be  paid  on  be- 
half of  deceased's  estate,  but  the  by-laws  con- 
template that  the  same  may  be  returned  to 
the  beneficiary.  Moreover,  the  defendant  sug- 
gests as  a  defense,  and  therefore  had  knowl- 
edge of  the  fact,  that  the  beneficiary  paid 
these  dues  in  order  to  keep  the  policy  in 
force  in  her  own  favor.  Whether  the  de- 
fendant waived  the  delinquency  in  question 
must  be  determined  by  its  attitude  In  the 
matter  as  shown  by  Its  acts.  If,  after  the 
proofs  of  death  were  received  and  It  knew  of 
the  member's  delinquency  and  subsequent 
payment  of  dnes  and  assessments,  it  deter- 
mined to  retain  and  appropriate  the  premi- 
ums and  treat  the  benefit  certificate  as  be- 
ing in  force,  it  mast  be  held  to  have  waived 
any  forfeiture.  This  it  did  do;  for  it  has 
never  yet  tendered  back  these  dnes  to  any 
one.  The  defendant  did  not  intend  to  and 
was  not  seeking  an  opportunity  to  pay  back 
these  assessments  for  October  to  February, 
ipoluslve,  as  so&n  98  the  facts  of  the  al- 
leged forfeiture  became  known  to  it  This 
case  was  not  tried  until  October,  1916,  and 
defendant  filed  an  answer  in  S^tember,  1916, 


setting  up  the  defense  of  forfeiture,  and  at 
no  time  has  it  tendered  by  its  pleadings  or 
into  court  the  amount  which  should  and  most 
be  repaid  as  a  condition  precedent  to  any 
Judgment  in  its  favor.  The  defendant  cannot 
be  allowed  to  retain  the  dues  paid  by  or  on 
behalf  of  the  Insured,  and  at  the  same  time 
successfully  make  a  defense  based  on  the 
nonpayment  of  sach  dues  In  proper  time. 
Had  the  defendant  been  permitted  to  defeat 
this  salt  on  this  defense,  It  would  now  be 
in  the  position  of  having  defeated  the  insur- 
ance, and  yet  be  holding  the  dues  which,  by 
being  paid  and  retained  by  defendant,  kept 
the  insurance  In  full  force  at  the  member's 
death.  These  dues  should,  at  least,  have 
been  paid  into  court  for  whomsoever  was  en- 
titled thereto.  Not  having  done  bo,  the  de- 
fense of  waiver  is  ont  of  the  case,  and  we 
will  not  reverse  and  remand  same  in  order  to 
allow  defendant  to  do  what  it  should  have 
done  before  the  trial.  When  a  waiver  la 
once  made  It  cannot  be  recalled.  Thompson 
V.  M.  B.  A.,  18d  Mo.  App.  16,  22.  176  S.  W. 
506;  Bell  v.  Insurance  Co.,  166  Mo.  App.  390, 
402,  140  S.  W.  .33;  Rhodus  v.  Insurance  Co., 
156  Mo.  App.  281,  285,  137  S.  W.  907;  Keys 
V.  National  Council,  174  Mo.  App.  671,  161 
S.  W.  345. 

The  judgment  In  this  case  is  therefore  for 
the  right  partjr,  and  the  only  Judgment  wbich 
tbe  undisputed  facts  permit  The  errors  com- 
mitted by  the  trial  court  become  of  no  im- 
portance as  to  the  result  in  this  case,  and 
the  judgment  is  afiirmed. 

COX,  P.  J.,  and  FARRINGTON,  J.,  concur. 


DUNN  V.  STANDARD  LIFE  &  A001DE5NT 
INS.  CO.     (No.  14714.) 

(St  Louis  Court  of  Appeals.     Missouri     Ar- 
gued and  Submitted  May  8, 1917.    Opin- 
ion Filed  June  6,  1917.) 

1.  Insubance  4s>464— Agoiobnt  Irsubance. 

A  policy  Insuring  against  bodily  injuries 
through  "external,  accidental  and  violent 
means,"  "disability  from  sickness,"  and  death 
from  sunstroke,  freezing,  or  hydrophobia,  held 
not  to  insure  against  death  firom  disease.- 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Si  1177,  1178.] 

2.  Insurance    ®=!>646(C)  —  Acnow — Bubder 
OF  Pboof. 

In  action  on  accident  insurance  policy  for 
death  insurance,  plaintiff  has  the  burden  of 
proving  death  resulting  from  causes  covered  by 
the  policy. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S§  1659-1C02,  1664.] 

3.  Tnbiirance  <S=»140(3)  —  Constbcctiow  of 
Policy. 

The  rale  that  insured  is  entitled  to  the  most 
favorable  construetioa  of  a  policy  does  not  ap- 
ply to  an  unambiguous  policy. 

[Ed.  Note.— For  other  cases,  see  Insuranc^^ 
Cent  Dig.  {  295.] 

4.  Tbial  <S=»252(14)— iNSTEUcnON— Applioa- 

BrUTY  TO   EvlDENCK. 

Wliere  neither  the  accident  policy  nor  ex- 
trinsic evidence  indicated  intent  of  the  parties 
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that  the  policy  should  cover  death  by  disease, 
an  instruction  i>ermittlns  recovery  in  case  of 
such  intent  waa  error. 

[Ed.  Note.— For  other  eaiea,  see  Trial,  Cent 
Dig.  {  e04.] 

6.   INSUHANCE     4=»651(1)— AOnON— BVIDBKOK 
— AUUIBBIBIIJTT. 

In  action  on  accident  isMnrance  foiicr, 
plaintiff  claiming  it  covered  death  from  disease, 
usurer  could  introduce  its  charter  and  certifi- 
cate to  do  basinees  in  the  state,  and  the  fact 
that  the  insured  would  have  had  to  pay  a 
much  larger  premi-um  for  an  ordinary  life  pol- 
iov,  to  snow  its  power  and  authouty  and  in 
further  proof  that  the  policy  was  not  a  life  in- 
surance policy. 

rE<d.  Note.— Fot  other  cases,  see'  Insurance, 
Cent  Dig.  {  1673.] 

Appeal  from  St  Louis  Ctrcult  Court;  Wm. 
M.  KInsey,  Judge. 

Action  by  Emma  P.  F.  Dunn  against  the 
Standard  Life  &  Accident  Insurance  Compa- 
ny. From  judgment  for  plaintUt,  defendant 
appeals.    Reversed. 

M.  U.  Hayden,  of  St  Loais,  for  appellant 
Jones,  Hocker,  Hawes  ft  Angert,  of  8t.  Lools, 
for  respondent. 

REYNOLDS,  P.  J.  This  Is  an  action  on  an 
insurance  policy.  It  Is  averred  In  the  peti- 
tion that  on  Jnly  2nd,  1909,  the  defendant, 
for  the  consideration  of  $35  then  paid  to  It, 
issued  and  delivered  to  William  B.  Dunn  its 
policy  or  contract,  whereby  it  promised  and 
agreed  to  Insure  Dunn  for  a  term  of  12 
months  from  July  14th,  1909,  "against  death 
caused  by  accidental  means  or  by  sickness," 
In  the  sum  of  $0000,  the  policy  being  made 
payable  In  case  of  death  to  plaintiff.  It  is 
averred  that  Dunn  died  on  February  24th, 
IfllO,  his  death  "caused  by  disease,  to-wlt 
by  angina  i)ectorls."  Averring  that  defend- 
ant had  been  notified  of  the  death  of  Dunn 
Immediately  after  that  occurred  and  that 
plaintiff  made  due  proof  of  the  death  and 
demanded  payment  of  the  sum  of  15000,  but 
that  defendant  denying  liability  under  the 
policy,  had  refused  payment,  Judgment  is  de- 
naauded  for  that  and  Interest  thereon  at  6 
per  cent  per  annum  from  April  9tl),  1910, 
and  for  costs. 

The  answer  upon  which  the  case  was  tried 
admits  the  incorporation  of  defendant  aver- 
ring that  It  was  incorporated  and  organized 
under  and  by  virtue  of  the  laws  of  the  state 
of  Michigan,  and  that  it  was  doing  business 
In  the  state  of  Missouri;  admits  that  the  poli- 
cy sued  on  herein  was  issued  and  delivered 
to  Dunn  but  denies  all  the  other  averments 
in  the  petition. 

For  further  answer  it  Is  averred  that  the 
policy  sued  on  Is  known  and  described  as  a 
"Standard  Accident  and  Limited  Sickness" 
policy,  and  that  In  and  by  Its  terms  the  de- 
fendant expressly  agreed  that  If  Dunn  should 
Buffer  any  disability  as  the  result  of  certain 
diseases  mentioned  In  the  policy,  Including 
angina  pectoris,  and  any  of  said  diseases 


should  wholly  and  entirely  disable  and  pre- 
vent him  from  performing  any  and  all  of  the 
business  of  his  occupation,  the  defendant 
company  would  pay  to  him  the  sum  of  |25 
per  week  during  this  disability,  and  that  it 
was  expressly  provided  that  If  Dunn  died  as 
the  result  of  any  of  said  diseases  the  limit  of 
defendant's  liability  under  the  policy  should 
be  only  the  amount  of  weekly  indemnity 
specified  which  had  accrued  at  the  time  of 
his  death.  It  la  expressly  averred  that  the 
defendant  did  not  agree  to  pay  any  sum  of 
money  upon  the  death  of  Dunn  resulting 
from  disease. 

The  answer  further  avers  that  defendant 
Incorporated  under  the  laws  of  the  state  of 
Michigan,  at  the  time  the  policy  In  question 
was  Issued,  was  not  authorized  or  empower- 
ed to  enter  into  any  contract  of  life  insnr- 
ance,  or  any  Insurance  contract,  other  than 
accident  Insurance  and  for  the  payment  of 
weekly  benefits  In  certain  cases,  and  that 
under  the  certificate  of  authority  Issued  to 
it  by  the  insurance  department  of  this  state, 
it  was  not  authorized  to  enter  Into  any 
contract  of  insurance  providing  for  the 
payment  of  any  sum  In  the  event  of  death 
from  angina  pectoris,  or  any  other  disease, 
but  on  the  contrary  was  only  authorized  to 
do  the  business  of  accident,  health  and  em- 
ployer^'  liability  Insurance  within  this  state 
at  the  time  the  policy  was  Issued.  Issue  was 
joined  on  these  atfirmatlve  defenses  by  reply. 

The  cause  was  tried  on  an  agreed  state- 
ment of  facts  admitting  the  Incorporation  of 
the  defendant  under  the  laws  of  the  state  of 
Michigan,  and  that  it  was  doing  business  In 
this  state  in  the  year  1909,  and  at  the  times 
mentioned  in  the  petition,  under  authority  of 
a  certificate  Issued  by  the  Insurance  depart- 
ment of  this  Btatew  It  Is  further  admitted 
that  plaintiff  Is  the  widow  and  beneficiary  of 
the  Insured  and  that  in  July,  1909,  defend- 
ant Issued  its  policy  to  plalntUTs  husband, 
plaintiff  being  the  beneficiary,  the  premium 
on  which  was  ?35 ;  that  that  was  duly  paid 
and  that  the  policy  was  in  force  for  12 
months  from  the  14th  of  July,  1909,  the  in- 
sured dying  February  24th,  1010.  By  the 
stipulation  It  Is  further  provided  that  de- 
fendant's charter,  as  amended  January  20th. 
1909,  might  be  offered  in  evidence,  as  also 
the  certificate  of  the  authority  of  the  com- 
pany to  do  business  in  this  state  fpr  the  12 
months  beginning  February  1st,  1909;  that 
at  the  date  the  policy  was  issued,  the  In- 
sured was  50  years  of  age,  and  that  the  cus- 
tomary premium  for  a  jwllcy  of  life  Insur- 
ance for  the  sum  of  $5000,  Insuring  against 
death  however  caused  for  a  man  of  his  age 
was  $80.  It  was  stipulated  that  these  three 
last  matters  might  be  offered  In  evidence 
subject  to  any  objection  plaintiff  might  make, 
and  at  the  trial,  following  the  reading  of  the 
agreed  statement  of  facts,  counsel  for  de- 
fendant offered  and   read  In   evidence  the 
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charter  and  Its  amendments  and  the  certifi- 
cate of  authority  to  do  business  In  this  state, 
plaintiff  objecting.  It  appeared  that  by 
amendment  to  the  charter  of  defendant, 
made  In  190S,  its  name  was  changed  to  that 
of  "Standard  Accident  Insurance  Company, 
of  Detroit,  Michigan." 

The  policy  was  indorsed  on  the  back  in 
part  and  as  far  as  material  as  follows: 

Standard  Accident  and  Ldmited  Sickness 

Contract. 

The    Standard    Ufe    and    Accident    Insurance 

Company  of  Detroit,  Michigan. 

Incorporated  1884. 

Policy  No.  S.  A.  &  L.  S.  247,014. 

Name,  Wm.  E.  Dusn. 

Date,  July  14th,  1909. 

Term,  12  Months. 

Amount  Insured  $5,000.00 

Weekly   Indemnity   25.00 

Premium  35.00 

The  first  page  of  the  policy  sets  out  that 
the  defendant 

in  consideration  of  the  truthfulness  of  the  war- 
ranties herein  and  of  the  premium  of  thirty-five 
oo/ioo  dollars  hereby  insures  William  E.  Dunn, 
for  the  term  of  12  calendar  months  from  noon, 
standard  time,  of  the  14th  day  of  July,  1900, 
against  bodily  injuries  effected,  directly  and  in- 
dependently of  all  other  causes,  through  ex- 
ternal, accidental  and  violent  means  (suicide, 
vrbether  sane  or  insane,  not  included);  and 
against  disability  from  sickness  with  the  follow- 
ing modifications: 

Death,  Loss  of  limb  or  Sight. 

1.  Principal  Sum:    Five  thousand  ••/loo  dol- 

lars (15,000.00). 
Weekly    Indemnity:      Twenty-five    'o/ioo 
dollars  ($25.00). 

For  loss  of  life Principal  Sum 

For  loss  of  both  hands  by 

actual     severance     at    or 

above  wrist Principal  Sum 

For  loss  of  both  feet  by  ac- 
tual severance  at  or  above 

ankle    Principal  Sum 

For   loss   of  one   hand   and 

one  foot  by  actual  sever- 
ance at  or  above  wrist  or 

ankle  Principal  Sum 

For    the    irrecoverable    and 

entire  loss  of  sight  of  both 

eyes    Principal  Sum 

For  the  loss  of  either  band 

by  actual  severance  at  or 

above  wrist %  Principal  Sum 

For  the  loss  of  either  foot  by 

actual     severance     at     or 

^above  ankle   ^  Principal  Sum 

For    the    irrecoverable    and 

entire  loss  of  sight  of  one 

eye   ...^ ^  Principal  Sum 

2.  Additional  Amount,  if  any  of  above  losses 
result  within  200  weeks:  If  any  of  the  dis- 
abilities enumerated  above  shall  result  from 
such  injuries  alone,  within  ninety  days  from 
the  date  of  accident,  the  company  will  pay  the 
sum  specified  opposite  such  disability,  or,  if 
such  injury  shall,  from  the  date  of  the  accident 
and  independently  of  any  and  all  other  causes, 
directly,  immediately,  wholly  and  continuously 
disable  and  prevent  the  insured  from  attending 
to  any  and  every  duty  pertaining  to  any  busi- 
ness or  occupation,  and  such  injury  shall  within 
TWO  HUNDRED  WEEKS  from  the  date  of 
the  accident  (during  which  time  such  disability 
^hall  have  been  total  and  continuous),  result  in 
any  one  of  the  losses  enumerated  in  the  above 
bchedule,  the  company  will  pay  the  sum  specified 


opposite  such  loss  and  in  addition  thereto  the 
weekly  indemnity  mentioned  above  which  has 
accrued  at  the  time  he  suffers  such  loss,  tmt  not 
to  exceed  TWO  HUNDRED  WEEKS. 

Weekly  Indemnity. 

3.  Total  Loss  of  Time,  or,  if  snch  injury  shall 
not  result  in  any  of  the  disabilities  enumerated 
in  part  "1,"  but  shall,  from  the  date  of  the  ac- 
cident, directly  and  immediately,  wholly  and  con- 
tinuously disable  and  prevent  the  insured  from 
attending  to  any  and  eTery  kind  of  duty  per- 
taining to  his  occupation,  the  company  will  pay 
him,  while  aa  disabled,  for  a  period  not  to  ex- 
ceed two  hundred  consecutive  weeks,  the  week- 
ly indemnity  mentioned  above. 

Partial  Loss  of  Time,  or,  for  a  period,  not  ex- 
ceeding twenty-six  consecutive  weeks,  during 
which  the  insured  shall,  by  reason  of  such  in- 
jury, and  from  date  of  accident  be  directly  and 
immediately,  totally  and  continuously  disabled 
from  attending  to  one  or  more  important  daily 
duties  pertaining  to  his  regular  occupation,  or 
for  like  disability  not  exceeding  twenty-six 
weeks  immediately  following  total  disability, 
and  not  extending  beyond  the  limit  thereof,  the 
company  will  pay  him  one-half  of  the  wedtly 
Indemnity  mentioned  above. 

Following  this  are  proTlslons  for  double 
benefits  of  amounts  specified  in  the  foregoing 
sections  or  clauses  marked  on  the  margin  1, 
2  and  3,  if  the  insured  Is  injured  under  cir- 
cumstances named.  Then  follows  the  provi- 
sion that  if  the  insured  should  contract  a 
disease  which  shall  not  terminate  in  death 
but,  within  one  year  from  the  date  of  the  in- 
surance or  any  renewal  thereof,  shall  result 
in  the  total  irrecoverable  loss  of  the  sight 
of  both  eyes,  or  permanent  paralysis,  which 
shall  cause  the  insured  to  Irrecoverably  lose 
the  use  of  both  bands  or  both  feet,  etc.,  the  in- 
sured will,  upon  proof  of  the  continuation  of 
the  described  disability  for  52  consecutive 
weeks,  be  paid  one-half  the  principal  sum  of 
the  policy  in  lieu  of  all  other  Indemnities.  Tbe 
sixth  clause  provides  that  if  the  insured 
shall  suffer  from  angina  pectoris,  among 
other  diseases,  and  such  disease  or  illness 
shall  wholly  and  entirely  disable  or  prevent 
the  insured  from  performing  any  or  all  of  the 
business  of  his  occupation,  the  insurer  will 
pay  to  him  the  weekly  indemnity  provided 
for  the'  period  of  such  disability  during 
which  the  insured  shall  necessarily  be  con- 
fined to  his  house  for  a  period  of  not  less 
than  7  days.  Another  clause,  the  tenth,  pro- 
vides that  if  sunstroke,  or  freezing,  or  hy- 
drophobia, accidentally  suffered  by  the  in- 
sured, or  the  involuntary  or  unconscious  In- 
halation of  gas,  or  other  poisonous  vapor 
shall  result,  directly,  independently  and  ex- 
clusively of  all  otlier  causes,  in  the  death  of 
the  Insured  within  90  days  from  the  date  of 
exposure  to  infection,  the  company  will  pay 
the  beneficiary  the  principal  sum  of  the  pol- 
icy. These  are  all  the  terms  of  the  policy 
that  we  think  material  to  notice. 

At  the  conclusion  of  the  reading  of  the 
agreed  statement  of  facts  by  counsel  for 
plaintiff,  and  of  the  reading  in  evidence  of 
the  articles  of  association  and  their  amend- 
ments, and  of  the  certificate  of  authority  to 
do  business  in  this  state  by  counsel  for  de- 
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tendant,  these  latter  oiider  objection  of  coun- 
sel for  plaintiff,  this  being  all  the  evidence 
in  the  case,  counsel  for  defendant  asked  an 
instmction  that  under  the  pleadings  and  ev- 
idence plaintiff  cannot  recover.  This  was 
refused,  defendant  excepting,  and  upon,  its 
demurrer  being  overruled,  rested. 

The  court  at  the  Instance  of  plaintiff  gave 
one^  lnst^actlon,  which  we  will  hereafter  no- 
tice, defendant  duly  excepting,  and  of  its 
own  motion  gave  an  instruction  as  to  the 
number  o'f  Jurors  necessary  to  concur  in  a 
verdict 

There  was  a  verdict  for  plaintiff  for  $6150. 
Interposing  a  motion  for  new  trial  as  well 
as  one  in  arrest  of  Judgment  and  excepting 
to  the  action  of  the  trial  court  in  overruling 
these  motions,  defendant  has  duly  perfected 
its  appeal. 

Opinion. 

We  do  not  think  plaintiff  made  out  a  case 
entitling  her  to  go  to  the  Jury. 

ri]  A  consideration  of  the  policy  here  sited 
on  satisfies  ns  that  the  defendant  company, 
the  Insorer,  Is  liable  only  in  case  of  the  death 
of  the  insured,  when  that  death  is  the  re- 
sult of  bodily  injuries  sustained  "directly 
and  ind^)endently  of  all  other  causes  through 
external,  accidental  and  violent  means,"  or 
from  the  causes  set  out  in  the  tenth  clause 
of  the  policy,  which  we  have  set  out  In  sub- 
stance. Of  these  latter  it  is  to  be  said  that 
they  also  cover  death  from  external,  acci- 
dental means  or  causes.  We  do  not  think,  con- 
struing the  policy  as  a  whole,  that  it  prom- 
ises to  pay  any  snm  when  death  results  sole- 
ly from  disease.  The  policy  provides  that 
If  the  insured  shall  suffer  from  certain  dis- 
eases named,  among  others  angina  pectoris, 
"and  such  disease  or  illness  shall  wholly  and 
entirely  disable  and  prevent  the  Insured  from 
performing  any  and  all  of  the  business  of  his 
occupation,  the  company  will  pay  to  him  the 
weekly  indemnity  herein  provided  for  the 
period  of  such  disability  during  which  he 
shall  necessarily  be  confined  to  the  house, 
for  a  period  of  not  less  than  7  days."  It 
also  covers  Indemnity  for  certain  specified 
Injuries.'  The  only  .provisions  for  payment 
of  any  amount  in  case  of  death  are,  first: 
when  death  is  the  result  of  external,  acci- 
dental and  violent  means;  and,  second,  in 
line  with  the  Idea  of  death  by  accident,  "if 
sunstroke,  freezing  or  hydrophobia  acciden- 
tally suffered  by  the  Insured,  or  the  invol- 
untary and  unconscious  inhalation  of  gas 
or  other  poisonous  vapor  shall  result  direct- 
ly, independently  and  exclusively  of  all  other 
causes,  in  the  death  of  the  insured  within 
ninety  days  from  date  of  exposure  or  infec- 
tion." In  that  event  "the  company  will  pay 
tlie  beneficiary  hereinafter  named  the  prin- 
cipal sum  of  this  policy,"  that  is,  $5000.00. 

There  is  no  proof  in  the  case  that  the 
death  here  was  the  result  of  any  of  these 
causes,  or  of  any  external,  accidental  or 
violent  means. 


In  point  of  fact,  while  the  petition  states 
that  the  insured  died  from  angina  pectoris, 
the  agreed  statement  of  facts  upon  which 
the  cause  was  submitted  to  the  Jury  is  si- 
lent as  to  the  cause  of  death,  nor  was  that 
shown,  by  any  extrinsic  evidence,  although 
plaintiff  alleged  In  her  petition  that  the  in- 
sured died  of  angina  pectoris. 

It  was  for.  the  plaintiff  to  prove  that  the 
insured  came  to  his  death  as  a  result  of 
"bodily  Injuries  effected  directly  and  inde- 
pendently of  all  other  causes,  through  ex- 
ternal, accidental  and  violent  means,"  or 
from  a  cause  specifically  provided  for  by  the 
tenth  clause,  and  it  is  only  when  this  occurs 
that  the  principal  sum  becomes  payable. 

[I]  Our  court  in  Goodes  v.  Order  of  United 
Commercial  CPravelers,  174  Mo.  App.  330, 
loc.  dt  346,  156  S.  W.  995,  and  in  Wright 
V.  Order  of  United  Commercial  Travelers, 
188  Mo.  App.  467,  174  S.  W.  833,  held  that  the 
burden  was-  upon  the  party  claiming  under 
the  terms  Of  an  Insurance  policy  to  show 
that  the  death  resulted  from  causes  within 
the  terms  of  the  policy. 

So  the  Supreme  Court  of  tiie  United  States 
held  In  Travelers'  Insurance  Co.  v.  McOon- 
key,  127  U.  S.  661,  8  Sup.  Ct.  1360,  32  U  Ed. 
SOS.  That  is  the  universally  recognized 
rule  where  It  is  sought  to  enforce  an  obliga- 
tion under  accident  Insurance  policies. 

Very  clearly  plaintiff  has  not  sustained 
this  burden. 

Is  this  policy  or  contract  of  insurance  am- 
biguous? 

The  learned  trial  court,  In  the  instruction 
which  It  gave  to  the  Jury  at  the  instance  of 
plaintiff,  told  the  Jury: 

"That  the  plaintiff  contends  that  under  the 
proper  construction  and  meaning  of  the  policy 
Bued  on,  the  defendant  became  liable  thereunder 
for  the  death  of  the  insured,  •  ■'  •  however 
caused,  whereas  the  defendant  contends  that 
under  the  proper  construction  of  the  policy  the 
defendant  became  liable  for  the  death  of  *  *  * 
the  insured,  only  in  the  event  that  such  death 
was  caused  through  external,  violent  and  acci- 
dental means." 

With  this  prranise,  this  Instruction  pro- 
ceeds: 

"The  court  further  instructs  you  that  the  con- 
tract as  drawn  is  ambiguous  as  to  what  was 
meant  in  this  respect,  and  therefore  it  becomes 
a  question '  of  fact  for  the  jury  to  determine 
what  was  meant  and  understood  by  the  parties 
to  the  contract  or  policy." 

The  court  then  submitted  to  the  Jury  the 
determination  of  what  was  meant  by  the  pol- 
icy, and  told  the  Jury  that  If  it  found  that 
the  parties  to  the  contract  meant  that  the 
policy  should  cover  death  however  caused, 
plaintiff  is  entitled  to  recover  but  if  it  found 
and  believed  that  by  the  policy  the  parties 
intended  that  the  policy  should  cover  death 
caused  only  by .  external,  violent  and  acci- 
dental means,  the  verdict  should  be  for  de- 
fendant. 

This  instruction  was  error. 

In  the  first  place,  we  do  not  think  that 
there  Is  any  ambiguity  In  the  policy  in  the 
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respect  referred  to  by  the  learned  trial  Judge ; 
on  the  contrary,  we  think  It  clearly  and  un- 
mistakably provides  for  payment  of  the  prin- 
cipal amount  only  on  the  contingency  of 
death  from  "bodily  Injuries,  effected  directly 
apd  independently  pt  all  other  causes, 
through  estemal,  accidental  and  violent 
means";  or  when  death  results  from  "sun- 
stroke, freezing  or  hydrophobia  accidentally 
suffered  by  the  Insured,  or  the  involuntary 
and  unconscious  Inhalation  of  gas  or  other 
poisonous  vapor."  We  therefore  hold  that 
under  this  policy  defendant  Is  not  liable,  as 
It  does  not  appear  that  the  death  occurred 
through  any  such  causes.  It  is  true  that  de- 
fendant Is  liable  for  the  payment  of  a  weekly 
indemnity  for  loss  of  time  consequent  on  sick- 
ness or  disability  from  injuries  for  a  period 
of  not  exceeding  200  consecutive  weeks,  but 
no  claim  for  this  is  before  us. 

[S]  We  are  not  unmindful  of  the  rule  that 
if  there  is  an  ambiguity,  the  insured  Is  en- 
titled to  a  construction  of  the  policy  whi<*  is 
most  favorable  to  her.  But  where  the  lan- 
guage used,  looking  at  the  whole  policy  and 
construing  it  in  accordance  with  Its  evident 
purpose,  is  unambiguous,  there  is  no  room  for 
the  application  of  this  rule.  Smith  et  al.  v. 
Phoenix  &  C(»tinental  Insurance  Companies, 
181  Mo.  App.  455,  loc.  cit.  458,  168  S.  W.  831. 

[4]  This  instruction  is  further  erroneous  In 
that  it  tells  the  Jury  that  if  the  parties  to  the 
policy  "understood,  meant  and  intended  that 
the  policy  should  cover  death,  however  caus- 
ed, then  the  plaintlfT  Is  entitled  to  recover." 
There  is  not  a  word  of  extrinsic  evidence  to 
shoVv  what  the  parties  intended;  much  less  is 
there  any  evidence  that  defendant  so  intend- 
ed, and  we  hold  that  the  policy  itself  does 
not  show  any  such  intent. 

Construing  the  policy  with  the  articles  of 
association  and  the  certificate  of  authority 
from  the  superintendent  of  insurance,  au- 
thorizing defendant  to  do  business  in  this 
state,  it  is  impossible  to  hold  that  the  defend- 
ant company  was  authorized  to  do  a  general 
life  insurance  business,  or  that  it  attempted 
to  do  that  By  those  articles  and  by  the 
license  or  certificate  the  defendant  is  author- 
ized to  do  only  accident. insurance  and  pro- 
vide for  weekly  indemnity  for  sickness  or  for 
temporary  disability  not  resulting  In  death, 
and  It  is  clear  that  by  its  policy  here  In- 
volved it  did  not  undertake  to  do  more  than 
this; 

[6]  It  Is  argued  by  the  learned  counsel  for 
respondent  that  the  case  was  tried  on  the 
part  of  appellant  on  the  theory  that  there 
were  ambiguities  in  the  contract  In  support 
of  this  it  is  urged  that  appellant  had  itself 
introduced  its  charter  and  amendments  and 
the  certificate  of  authority  to  do  business  in 
this  state,  and  the  fact  that  a  person  of  the 
age  of  the  Insured,  If  taking  out  an  ordinary 
life  policy,  would  have  been  required  to  pay 
a  much  larger  premium.  We  do  not  under- 
stand that  these  matters  w6re  Introduced  in 


any  sense  as  explaining  amblgnlUet^.  They 
were  Introduced  for  the  purpose  of  showing 
the  power  and  authority  of  the  corporatioa 
under  its  charter  and  under  the  certificate  of 
authority  to  do  business  in  this  state  and  la 
further  proof  of  the  daim  that  this  was  not 
a  life  insurance  policy.  The  evidence  was 
admissible  tor  these  purposes. 

The  InstmctlMi  which  the  leartied  trial 
court  gave  was  error:  the  demurrer  interpos- 
ed by  defendant  to  the  evidence  Bbonld  have 
beea  sustained. 

The  Judgment  of  the  circuit  court  Is  re- 
versed. 

AI/IjEN  and  BEOKER,  JX,  concur. 


DAVIS  V.  SPRINGFIET.!)  HOSPITAI* 
(No.  1915.) 

(Springfield  Court  of  Appeala.    Misaourf.    June 
16,  1917.) 

1.  HOBPITAM    e=s»7  —  INJTJBT  TO    PATDtHTS  — 

Meoliobnce. 
A  patient  in  a  hospital,  though  behad  in  his 
delirium  several  times  gotten  out  of  his  bed,  and 
walked  arormd  in  his  room  and  wandered  into 
the  hall,  and  thrown  his  bedclothes  around,  not 
harins  done  anything  which  would  lead  a  rea- 
sonably prudent  nurse  or  hospital  attendant  to 
anticipate  that  he  would  jump  out  of  his  third 
story  window,  there  was  no  negligence  in  not 
guarding  the  window,  so  as  to  render  the  hospi- 
tal  liable,  if  he  so  met  his  death. 

[Ed.   Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  {  13.] 

2.  HoHPrrAiiS  «ss>8  —  Injubt  to  Patibnt  — 
Neolioence— Qdxstion  fob  Jcbt. 

Evidence  in  an  action  against  a  hospital  for 
death  of  a  patient,  who  had  several  times  before 
in  his  delirium  walked  around  in  his  room  and 
wandered  into  the  hall,  held  to  make  a  ques- 
tion for  the  jury  as  to  whether  there  was  exer- 
cised the  care  due  from  a  reasonably  prudent 
nurse  or  hospital  attendant  to  guard  against  the 
patient  wall;ing  out  of  the  hail  into  a  fire  escape 
from  which  he  might  fall. 

[Ed.   Note.— For  other   cases,  see  Hospitals, 
Cent  Dig.  §  14.] 

3.  Neouoenoe  ^=368— PBoxncATE  Catthe. 

To  make  one  liable  for  the  results  of  his  n^^ 
ligenre,  it  is  not  necessary  that  the  identical  in- 
jury be  anticipated,  but  it  is  enough  that  it  is 
the  natural  result  thereof. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  fi  71.] 

4.  TbIAI.    <S=»260(7)— InSTEUCTIONS— PBESEIfT- 

iNo  Defenses. 
Where  the  questions  of  fact  and  negligence 
to  be  determined  by  the  jury  rre  close,  defend- 
ant is  entitled  to  have  presented  by  affirmative 
instructions  matters  of  defense  which  would  re- 
lieve from  liability,  though  the  same  proposition 
may  be  covered  by  plaintiff's  instrucQon. 

fRrl.  Note.— For  other  oases,  see  Trial,  Cent 
Dig.  i  657.] 

5.  Pi.EAniNO  ®=>237(8)— Depabtubk. 

To  amend  the  petition  based  on  negligent 
&ilnre  of  a  hospital  to  pxoperly  watch  a  patient 
to  prevent  him  injuring  himself,  and  stating  that 
he  fell  from  the  window  of  his  room,  to  meet  evi- 
dence that  he  walked  out  oh  a  fire  escape  and  fell 
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there&om,  ia  sot  a   departure   and  eomplete 
change  of  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleadinx. 
Oent  Dig.  f  608.] 

6.  PULADING  «=!>420(2>— AMENDMENT  TO  MKIV 

Tabiakc»— Waivkb. 
Right  to  complain  of  amendment  of  petiti<m 
during  the  trial  not  amounting  to  a  departure, 
but  merely  to  meet  a  variance  in  proof  aS  to 
manner  of  accident,  is  waived  by  failure  to  file 
an  affidavit  of  sarprlse  and  ask  for  a  continu- 
ance. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.   {{  1409,  1410,  1412.] 

7.  Evidence  «=936^MoBTAi.nT  Tables. 

Mortality  tables  are  admissiUe  on  the  ques- 
tion of  life  expectancy,  as  aid  in  making  an  esti- 
mate, not  being  absolute  guides,  but  forming  a 
bit  of  evidence  along  with  the  proven  condi- 
tion of  the  person  to  w4>om  they  are  applied. 

(Ed.  Note.— For  other  cases,  see  Eiridenca, 
Cent.  Dig.  |  1520.] 

8.  TBIAi  ^»2e7(2)— iNSTBtrCTIONS— Requestb 

Brboneous  in  Pabt. 
A  requested  instruction,   though  proper  in 
one  particular,  containing  error  in  another,  may 
be  refused,  the  court  not  being  required  to  cor- 
rect it 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  668.] 

9.  HOSPITAI*  €=»&— N0NOBARITABI.E  iNBTlrn- 

TioH— Evidence. 
To  ahow  the  fact  alleged  in  the  petition  for 
negligence  causing  death,   that  defendant  is  a 
boepital    which   charges   for  services  rendered, 

glaintiff  may  show  the  payment  of  defendant's 
oHiital  bill,  though  the  amount  is  immaterial, 
if  not  improper. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Oent  Dig.  f  14.] 

Appeal  from  drcuit  Court,  Greene  Coun- 
ty; Guy  D.  Klrby,  Judge. 

Action  by  Sarah.  L.  Davis  against  the 
Springfield  HospitaL  Judgment  for  plalntifC, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Delaney  &  Delaney,  of  Springfield,  for  ap- 
pellant T.  H.  Douglas,  of  Bolivar,  for  re- 
spondent 

FARRINGTON,  J.  The  respondent,  the 
widow  of  Nathan  D.  Davis,  deceased,  recov- 
ered a  Judgment  for  $1,473  against  the  ap- 
I>ellant  in  an  action  of  tort. 

The  petition  set  out  the  relationship  of  the 
parties,  and  alleged  that  the  defendant  is  a 
private  corporation  conducting  a  hospital  in 
tbe  dty  of  Springfield  in  which  sick  and  af- 
flicted persons  may  be  placed  and  kept  for 
treatment  for  hire,  and  that  It  undertakes 
to  furnish  to  persons  admitted  such  nursing, 
care,  and  attention  as  their  condition  may 
reaolre;  that  Nathan  D.  Davis  on  February 
1.  1916,  being  sick  and  afflicted,  was  received 
by  the  defendant  as  a  patient,  and  then  and 
there  agreed  for  hire  to  furnish  said  Davis 
a  room  in  its  hospitai  and  such  nursing  and 
care  and  attention  as  his  condition  required ; 
that  he  was  assigned  to  a  room  on  the  third 
floor  of  tlie  hospital  and  placed  therein  on 
February  1,  1916;  and  the  petition  then  al- 
leged the  following  charge  of  negligence: 


"That  said  Nathan  D.  Davis  remained  la  said 

hospital  as  an  occupant  of  said  room,  and  under 
the  charge  and  care  of  defendant  as  aforesaid, 
from  said  Ist  day  of  February,  ^916,  until  the 
4th  day  of  February,  1916,  on  which  last  date 
said  Nathan  D.  Davis,  while  so  seriously  lick 
and  afflicted  as  to  be  unable  to  properly  care  for 
himself,  or  to  know  what  he  was  doing,  or  to  be 
conscious  of  tbe  dangers  surrounding  him,  or 
to  protect  himself  therefrom,  was,  through  the 
negligence  and  carelessness  and  unskillfulness  of 
defendant  and  its  agents,  servants,  and  em- 
ployes, permitted  to,  and  did  fall  from  tbe  win- 
dow of  the  room  in  which  he  was  kept  by  de- 
fendant in  the  third  story  of  its  hospital  build- 
ing aforesaid,  a  long  distance  to  tbe  cround  be- 
low outside  said  building,  and  by  such  fall  said 
Nathan  D.  Davia  received  such  serious  bodily 
injury  that  as  a  result  thereof  he  died  in  a 
short  time  thereafter." 

This  is  followed  by  an  allegation  that  the 
carelessness,  negligence,  and  unskillfulness 
of  the  defendant  and  its  agent,  servants,  and 
emploj6B  in  not  giving  said  Nathan  D.  Davis 
proper  nursing,  care,  and  attention  was  the 
proximate  cause  of  him  falling  from  the  win- 
dow in  said  room,  and  the  cause  of  his  death, 
concluding  with  a  prayer  for  $7,500  damages. 
An  amendment  was  made  to  that  portion  of 
the  petition  which  we  hove  quoted,  in  which 
amendment  it  was  charged  that  the  defend- 
ant was  negligent  In  not  properly  watching, 
attending,  and  caring  for  such  patient  A 
general  denial  was  filed  biy  the  defendant, 
and  the  case  proceeded  to  triaL  After  much 
of  tbe  plalntifTs  evidence  had  been  introduc- 
ed, that  portion  of  the  petition  which  we 
have  quoted,  as  amended,  was  again  amend- 
ed so  as  to  read  as  follows: 

"That  said  Nathan  D.  Davis  remained  in  said 
hospital  as  an  occupant  of  said  room,  and  under 
the  charge  and  care  of  defendant,  as  aforesaid, 
from  the  1st  day  of  February,  1916,  until  the 
4th  day  of  February,  1916,  on  which  last  date 
said  Nathan  D.  Davis,  while  under  the  care  and 
in  charge  of  said  defendant,  as  aforesaid,  and 
while  so  seriously  sick  and  afflicted  as  to  be 
unable  to  properly  care  for  himself,  or  to  know 
what  he  was  doing,  or  to  be  conscious  of  the  dan- 
gers surrounding  him,  or  to  protect  himself 
therefrom,  was,  through  tbe  negligence  and  care- 
lessness and  unskillfulness  of  defendant,  and  its 
agents,  servants,  and  employes,  in  failing  to  give 
to  said  Nathan  D.  Davis  the  care  and  atten- 
tion which  his  condition  required,  and  in  failing 
to  properly  watch  and  care  for  him  while  be 
was  in  a  delirious  condition,  and  by  reason  of 
such  delirious  condition  was  unable  to  properly 
care  fur  himself,  said  Nathan  D.  Davis  was  per- 
mitted to  and  did  escape  from  his  room  and 
from  the  building,  and  fell  to  the  ground  below 
outside  said  building,  and  by  such  fall  said  Na- 
tlian  D.  Davis  received  such  bodily  injury  that 
as  a  result  thereof  he  died  in  a  short  time  there- 
after." 

This  amendment  was  made  to  cover  cer- 
tain testimony  that  was  given  by  a  Mra 
Brown  who  was  also  a  patient  in  the  hospi- 
tal, which  testimony  wiU  be  hereinafter  men- 
tioned. 

'  The  cause  was  submitted  to'  the  Jury  on  the 
foUjOwlng  Instructions  asked  by  the  plaintiff: 
"(1)  The  court  instructs  the  jury  that  if  yoit 
beliieve  from  the  evidence  that  Nathan  D.  Davis, 
the  focm«  husband  of  plaintiff,  on  or  about  the 
\at  day  of  February,  1916,  was  sick  and  af< 
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flicted,  and  while  in  that  condition  defendant  re- 
ceived him  as  a  patient  in  its  hospital  and  un- 
dertc^k  for  pay  to  furnish  him  room  and  care 
while  sick,  then  it  became  and  was  the  duty  of 
defendant  to  use  ordinary  care  to  give  to  said 
Nathan  D.  Daris  such  care  and  attention  as  his 
condition  should  require,  and  if  while  in  the  care 
of  defendant  the  condition  of  said  Nathan  D. 
Davis  became  such  that  he  was  likely  to  be- 
come delirious,  and  by  reason  of  said  delirium 
to  become  unable  to  properly  care  for  himself, 
and  was  likely  while  in  that  condition  to  place 
himself  in  a  position  of  danger,  and  the  serv- 
ants of  defendant  charged  with  his  care  knew 
these  facts,  then  in  that  event  it  became  and  was 
the  duty  of  said  servants  of  defendant  to  use 
ordinary  care  tor  keep  themselves  informed  as  to 
his  condition,  and  to  use  ordinary  care  to  pre- 
vent injury  befalling  him  while  delirious  and 
unable  to  properly  care  for  himself  should  he 
become  in  that  condition,  and  if  you  shall  far- 
ther believe  that  said  Nathan  D.  Davis  did  be- 
come delirious,  and  unable,  by  reason  thereof, 
to  properly  care  for  himself,  and  while  in  that 
condition  escaped  from  his  room  and  fell  on  the 
ground  below  and  was  injured  thereby,  and  the 
said  servants  of  defendant  knew  at  the  time 
that  said  Nathan  D.  Davis  was  likely  to  become 
delirious  and  unable,  by  reason  thereof,  to  prop- 
erly care  for  himself,  and  while  in  that  condi- 
tion likely  to  place  himself  in  a  position  of  dan- 
ger, and  failed  to  use  ordinary  care  to  watch 
him  and  prevent  his  doing  so,  and  by  reason  of 
said  failure  on  their  part  said  Nathan  D.  Davis 
escaped  from  his  room  and  from  the  building, 
and  fell  on  the  ground  below  and  was  injured 
thereby,  and  that  such  injury  caused  his  death, 
then  defendant  is  liable  therefor  and  you  should 
find  the  issues  for  the  plaintiff." 

(2)  This  instruction  merely  defines  "ordinary 
care." 

"(3)  The  court  instructs  the  jury  that  if  you 
find  the  issues  for  the 'plaintiff  you  will  assess 
her  damages  at  such  sum  as  you  may  find  from 
the  evidence  to  be  just  with  reference  to  the 
necessary  financial  injury,  if  any,  resulting  to 
plaintiff  from  the  death  of  her  husband,  not  to 
exceed  the  sum  of  $7,500;  and  in  ascertaining 
the  amount  of  her  damage,  if  any,  you  must  not 
consider  loss  of  companionship  or  mental  an- 
guish suffered  by  plaintiff,  but  may  take  into 
consideration  the  age  of  plaintiff  and  the  age  of 
her  deceased  husband  at  the  time  of  his  death, 
the  earning  capacity  of  the  deceased  and  the 
value  of  the  support,  if  any,  furnished  plaintiff 
by  deceased,  and  the  financial  burdens,  if  any, 
cast  upon  the  plaintiff  by  reason  of  the  loss  of 
her  husband." 

And  upon  the  following  instructions  asked 
by  the  defendant: 

"(4)  The  court  instructs  the  jury  that  the  de- 
fendant was  not  an  insurer  of  the  safety  and 
safe-keeping  of  the  deceased.  The  only  duty 
which  defendant  owed  deceased  was  to  exercise 
reasonable  care  in  looking  after  his  safety,  that 
is,  such  care  as  a  reasonably  prudent  person, 
similarly  situated,  would  exercise;  and,  if  you 
find  and  believe  from  the  evidence  that  the  de- 
fendant exercised  such  reasonable  care,'  then 
your  verdict  must  he  for  the  defendant,  notwith- 
standing the  fact  that  the  deceased  got  away 
from  his  room  and  out  of  the  building  and  met 
with  an  injury  resulting  in  his  death.  The  fact 
that  a  fall  occurred  and  resulted  In  the  death  of 
the  deceased  is  no  proof  or  evidence  of  negli- 

fence  or  want  of  ordinary  care  as  herein  de-. 
ned,  nor  can  you  infer  such  want  of  reason- 
able care  from  such  facts." 

"(6)  Although  you  may  find  and  believe  from 
the  evidence  that  the  deceased  was  mentally  un- 
balanced, and  that  defendant  was  guilty  of  'neg- 
ligence' as  the  term  is  in  these  instructions  de- 
fined, yet,  if  you  find  he  had  suflicient  men- 
tality to  appreciate  his  surroundings  and  danger, 
and  that  he  either  threw  himself  from  tho  win- 


dow or  from  the  fire  escape,  or  fell  therefrom  ac- 
cidentally, then  the  plaintiff  cannot  recover,  and 
the  burden  of  proving  that  he  was  so  far  lack- 
ing in  mentality  as  to  he  unable  to  appreciate 
tiis  surroundings  is  upon  the  plaintiff." 

And  upon  the  following  Instmctlong,  be- 
ing modlQcationa  of  instructions  asked  by 
defendant: 

"(5)  The  court  instructs  the  jury  that  tilt 
plaintiff  charges  that  while  the  deceased  was  a 
patient  at  the  hospital  of,  and  in  charge  of  de- 
fendant, he  became  so  afflicted  as  to  be  unable  to 
properly  care  for  himself,  and  became  uncon- 
scious of  his  surroundings,  and  that  the  defend- 
ant through  its  servants  negligently  permitted 
the  deceased  to  fall  to  the  ground  from  the 
building,  thereby  causing  his  death.  It  is  there- 
fore incumbent  upon  the  plaintiff  to  prove,  and 
the  burden  is  upon  her  to  prove:  First,  that  tht 
deceased  did  become  so  afiiicted  as  not  to  know 
what  be  was  doing,  and  not  able  to  properly  pro- 
tect himself;  second,  that  while  the  deceased 
was  in  such  condition  of  mind,  the  defendant 
through  the  carelessness,  negligence,  or  unskill- 
fulness  of  its  servants  permitted  deceased  to  get 
out  of  his  room  and  out  of  the  building  and  to 
fall  to  the  ^und;  third,  that  such  fall  caused 
his  death.  The  burden  of  proving  each  and  all 
of  such  facts  is  upon  the  plaintifE;  that  is  to  say, 
she  must  establish  such  facts  to  your  reasonable 
satisfaction  by  a  greater  weight  or  preponder- 
ance of  the  evidence." 

"(7)  Although  you  may  find  and  believe  from 
the  evidence  that  the  deceased,  through  the  'neg- 
ligence' of  the  defendant  as  the  term  is  in  these 
instructions  defined,  was  permitted  to  leave  his 
room  and  to  gain  access  to  the  fire  escape,  cmd 
althou^  you  may  further  find  and  believe  from 
the  evidence  that  the  deceased  fell  therefrom,  or 
threw  himself  therefrom,  you  will  nevertheless 
find  the  issues  for  the  defendant,  unless  you  fur- 
ther find  and  believe  from  the  evidence  that  such 
fall  to  the  ground,  or  such  throwing  himself  to 
the  ground,  was  the  direct  proximate  cause  of 
his  death. 

"You  are  further  instructed  that  the  death  was 
caused  thereby  must  be  established  as  a  fact  to 
your  reasonable  satisfaction  by  a  greater'  weight 
or  preponderance  of  the  testimony." 

The  defendant  asked  the  following  instruc- 
tion, which  was  refused: 

"(N)  The  court  instructs  the  jury  that  in  law 
one  is  liable  for  such  consequences  of  his  acts  as 
a  reasonably  prudent  man  may  reasonably  antic- 
ipate as  likely  to  fiow  from  bis  acts,  and  ia  not 
responsible  for  unforeseen  and  unexpected  con- 
sequences a  reasonably  prudent  person  would 
not  anticipate.  Therefore,  unless  you  find  and 
believe  from  the  evidence  that  the  defendant,  in 
the  exercise  of  'reasonable  care,'  as  the  term  ia 
in  these  instructions  defined,  had  reasonable 
grounds  to  anticipate  that  the  acts  complained 
of  by  plaintiff  would  reasonably  and  probably 
flow  from  and  be  the  result  of  such  failure  to 
exercise  ordinary  care,  then  your  verdict  mnat 
be  for  the  defendant." 

The  defendant  asked  four  Instructions,  all 
In  the  nature  of  a  demurrer  to  the  evi- 
dence, and  eight  besides,  whlcli  were  refused. 

We  have  carefully  read  the  record  before 
us,  and  the  law  presented  by  counsel.  "We 
have  set  out  the  pleading  complained  of  and 
the  Instructions  on  which  the  case  went  to 
the  Jury.  We  now  proceed  to  a  statement  ot 
the  facts  aa  disclosed  by  the  evidence,  aft^ 
which  we  shall  cite  the  authorities  which  ■we 
think  control  the  case,  and  discuss  briefly  the 
points  we  deem  most  important  raised  by  ap- 
pellant, passing  a  multitude  of  other  ques- 
tions  which  we  lutve  examined  and  found  to 
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in  no  way  materially  affect  the  merits  of  tbe 
conti-oversy. 

On  .February  1, 1916,  NatbanO.  Oaris  was 
In  a  hotel  in  Springfield  suffering  from  pto- 
maine poisoning.  His  physician  otdeied  him 
sent  to  a  hospital,  and  he  was  placed  In  a 
room  on  the  third  story  of  defendant's  hos- 
pital as  a  patient.  At  the  time  be  was  plac- 
ed in  the  hospital  he  was  partly  delirious. 
Until  February  4th  he  was  still  suffering 
from  inflammation  of  the  bowels,  and  was 
at  times  flighty  and  delirious.  On  several  oc- 
c-asions  during  this  interval  of  time,  and 
especially  on  the  night  of  the  third,  he  was 
found  wandering  in  the  hall  and  in  his  room, 
and  throwing  the  bedclothes  around,  making 
what  he  said  was  a  wagon  sheet,  and  in  his 
delirium  driving  mules  and  horses.  However, 
his  physician  testified  that  his  condition  was 
Improving.  On  the  night  of  the  third  he  was 
very  restless  and  in  pain,  and  was  several 
times  found  out  of  his  bed  and  taken  back 
and  placed  in  bed  by  a  nurse  or  nurses  of  the 
hospital.  He  did  not  have  a  special  nurse. 
His  condition  in  the  early  part  of  the  night 
prior  to  his  death  was  such  that  it  was  neces- 
sary for  a  nurse  to  give  him  a  sedative. 
About  1  o'clock  on  the  morning  of  the  fourth 
he  was  found  on  the  ground  outside  the 
building ;  as  we  understand  from  the  record, 
not  exactly  under  the  window  of  his  room, 
whicb  after  he  was  found  was  discovered  to 
be  open,  nor  exactly  ab  the  bottom  of  a  fire 
escape  that  ran  down  the  building  from  the 
end  of  the  hall  on  which  his  room  opened. 
The  bottom  of  the  window  or  the  ^U  was 
three  feet  or  more  higher  than  the  floor  of 
the  room.  As  stated,  during  the  night,  before 
he  was  found  on  the  ground,  he  was  dls- 
covet-ed  several  times  by  the  nurses  oat  Of 
his  bed  and  in  a  delirious  condition,  one  of 
tile  nurses  stating  that  she  went  to  his  room 
pretty  often  to  see  if  he  was  In  bed  on  that 
night,  and  that  she  found  him  once  oiitdde 
the  room,  before  midnight.  One  of  the 
nurses  was  in  his  room,  giving  him  atten- 
tion, about  30  minutes  before  he  was  found 
on  tbe  ground,  and  another  nurse  testified 
that  she  went  by  his  room  and  looked  In  and 
saw  that  everything  was  all  right  something 
like  10  minutes  before  he  was  found.  A 
patient,  Mrs.  Brown,  testified  that  she  had 
seen  or  heard  him  in  tbe  hall  on  one  or  two 
occasions,  and  that  Just  before  she  got  the 
word  that  be  was  found  on  the 'ground  she 
heard  some  one  out  in  the  hall;  her  room 
being  near  his.  She  heard  a  door  open  and 
close,  and  then  heard  what  she  described 
as  "a  lumbering  noise."  When  Davis  was 
found  on  the  ground  he.  liad  some  scratches 
on  bis  knees  and  legs  and  a  bruised  place 
on  bis.  face.  He  was  taken  to  his  room  by  the 
nurses,  suffering  from  that  time  with  ap- 
parent intense  pain  in  his  abdominal  cavity, 
and  died  .  about  6  o'clock  that  morning 
<Februan'  4th), 

It  Is  very  evident  on  reading  this  record 


that  plaintiff  brought  this  suit  and  tried  it — 
until  Mrs.  Brown's  testimony  was  heard  at 
thet  trial— Kjn  the  theory  that  Davis  was  un- 
conscious and  irrational,  and  that  In  such 
state  he,  escaped  from  his  room  through  a 
window  therein,  and  thus  received  his  fatal 
injury.  There  is  no  direct  evidence  as  to 
whether  or  not  the  window  in  his  room  was 
open  prior  to  the  time  he  was  found  on  tbe 
groundi  A  witness  testified  that  she  saw  it 
open  after  Davis  had  been  found.  It  is  dis- 
closed that  this  injury  occurred  in  mid-win- 
ter, and  that  Davis  In  his  delirium  had  been 
getting  out  of  his  bed,  and  that  one  of  the 
nurses,  in  putting  him  back  to  bed,  had  told 
him  that  he  would  take  cold.  In  the  ab- 
sence of  any  evidence  the  natural  Inference 
would  be  that  at  that  time  of  year,  imder 
these  conditions,  the  window  would  not  be 
left  open  wide  enough  for  one  to  get  through 
without  raising  it  and  intending  to  go  out 
the  window.  The  conduct  of  Davis  bad  not 
been  such  as  to  disclose  that  he  would  at- 
tempt to  Jump  out  of  a  third-story  window, 
as  the  most  he  had  done  was  to  get. out  of 
bis  bed  and  walk  around  his  room  and  wan- 
der In  the  hall  and  attempt  to  make  a  wagon 
sheet  out  of  the  bedclothes,  and  whenever  be 
was  found  in  this  condition  by  the  nurses,  he 
could  be  induced  without  any  trouble  to  go 
back  to  his  bed,  without  any  show  of  vldous- 
ness  on  his  part,  and,  from  the  evidence  be- 
fore US,  without  any  indication  whatever 
that  he  would  do  an  act  which  would  bring 
bodily  harm  to  himself,  and  certainly  no  such 
act  from  whldi  any  one  would  anticipate 
that  he  would  go  to  a  third-story  window  and 
Jump  out. 

(1]  L'uder  the  ruling  in  a  very  recent  case 
by  our  Supreme  Court  (Breeze  v.  St.  Louis  & 
San  Francisco  Railroad  Co.,. 264  Mo.  25S,  174 
S.  W.  409),  not  cited  in  the  briefs,  the  evi- 
dence bi  our  case  as  to  the  delirious  condi- 
tion—certainly no.  stronger  than  in  the 
Bretize  Case — was  not  sufficient  to  make  this 
defendant  liable  for  a  failure  to  guard  Da- 
vis so  as  to  keep  him  from  getting  out  of 
this  window.  Plaiutiff's  main  Instruction, 
which  we.  have  quoted,  permitted  a  finding 
for  tbe  plaintiff  regardless  of  how  Davis 
reached  the  ground  in  hl«  escape  from  the 
building,  and  If  he  did  jump  out  of  this  win- 
dow, which  was  one  theory  on  which  plain- 
tiff was  attempting  to  recover,  no  finding  in 
her  favor  would  be  authorized,  because,  as 
laid  down  In  the  Breeze  Case,  the  deceased 
In  tbe  case  before  us  had  not  evidenced  or 
manifested  any  acts  or  conduct  that  would 
lead  a  reasonably  prudent  nurse  or  hospital 
attendant  to  anticipate  that  he  would  Jump 
out  of  a  third-story  window  or  attempt  self- 
destruction.  And  for  this  error,  under  the 
ruling  In  the  Breeze  Case,  the  cause  must  be 
remanded. 

.  [2]  On  the  other  hand,  the  evidence  does 
disclose. that  Davis  In  his  delirium  would  get 
out  of  bis  bed  and  wander  around  the  haii, 
and,  this  being  true,  notice  of  such  co'idltion 
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would  be  sufficient  to  place  a  reasonably  pru- 
dent and  careful  nurse  or  hospital  attendant 
on  guard  to  prevent  him  from  walking  out  Of 
the  hall  and  onto  the  fire  escape  steps,  from 
which  he  might  fall  and  be  Injured.  And  If 
the  Jury  should  find  that  Davis  came  to  his 
death  In  this  way,  under  the  evidence  that 
some  one  was  heard  In  the  hall  a  short  time 
before  he  was  found  on  the  ground,  and  that 
"a  lumbering  noise"  was  heard  like  some 
one  falling,  then  whether  the  amount  of  care 
shown  fell  short  of  the  care  due  from  a  rea- 
sonably prudent  and  careful  nurse  or  hospi- 
tal attendant  would  be  a  question  for  the 
Jury  to  decide.  In  other  words,  under  the 
ruling  in  the  Breeze  Case  It  must  be  held 
that  there  was  not  sufficient  evidence  to 
charge  the  hospital  employes  with  the  duty 
to  anticipate  that  Davis  might  Jump  out  of 
the  window  or  attempt  self-destruction;  but 
there  Is  sufficient  evidence  from  which  a  Jury 
could  reasonably  find  that  they  were  under  a 
duty  to  anticipate  that  Davis  might  walk 
out  on  the  fire  escape  and  fall  and  be  Injured. 

We  think  that  under  the  evidence,  if  the 
Jury  diould  determine  that  Davis  came  to 
bis  death  by  reason  of  falling  down  the  fire 
escape,  there  Is  sufficient  showing  to  take 
the  Issue  of  negligence  or  no  negligence  to 
the  Jury.  See  Phillips  v.  St  Louis  A  San 
Francisco  R.  Co.,  211  Mo.  419,  442,  444,  111 
S.  W;  109,  IT  U  R.  A.  (N.  S.)  1167,  124  Am. 
St  Rep.  786,  14  Ann.  Cas.  742;  Durfee  v. 
Dorr,  123  Ark.  542,  186  S.  W.  62 ;  Wetzel  v. 
Omaha  Maternity  &  General  Hospital  Ass'n, 
96  Neb.  636,  148  N.  W.  582,  Ann.  Cas.  1915B, 
1224;  University  of  Louisville  v.  Hammock, 
127  Ky.  564,  106  S.  W.  219,  14  L.  R.  A.  (N.  S.) 
784,  128  Am.  St  Rep.  355;  Rogan  v.  Clarks- 
burg Hospital  Co.,  63  W.  Va.  84,  59  S.  E.  943; 
Harris  v.  Woman's  Hospital  (Com.  PL)  14 
N.  y.  Supp.  88L 

[3]  It  is  not  necessary  that  the  Identical 
injury  should  be  anticipated,  but  where,  aft- 
er a  negligent  act,  it  appears  that  the  injury 
was  a  natural  and  probable  consequence,  the 
liability  is  fastened;  it  is  sufficient  that  the 
Injury  is  the  natural  result  of  the  negligent 
fault.  Phillips  V.  St  Louis  &  San  Francisco 
K.  Co.,  211  Mo.  loc.  dt  443,  111  S.  W.  109, 
17  L.  R.  A.  (N.  S.>  1167,  124  Am.  St  Rep.  786, 
14  Ann.  Cas.  742;  MacDonald  v.  Metropoli- 
tan St  Ry.  Co.,  219  Mo.  loc.  clt  490,  491,  118 
S.  W.  78,  16  Ann.  Cas.  810. 

[4]  Defendant's  instruction  (N),  hereinbe- 
fore quoted,  should  have  been  given.  While 
it  may  be  said  that  the  sdme  proposition  is 
covered  In  plaintiff's  instruction,  yet  in  cases 
where  questions  of  fact — and  questions  of 
negligence — to  be  determined  by  the  Jury  are 
close  questions,  the  defendant  had  a  right  to 
have  presented  to  the  jury  by  affirmative  in- 
structions matters  of  defense  which  would 
relieve  liability.  Stephens  v.  City  of  Eldora- 
do Springs,  185  Mo.  App.  464,  171  S.  W.  657. 
Without  holding  that  the  failure  at  this  trial 
to  give  that  instruction  was  reversible  error, 


as  the  case  must  be  retried  because  of  error 
in  plaintiff's  Instruction  No.  1,  on  another 
trial  defendant's  instruction  (N)  should  be 
given.  If  requested. 

[5,  t]  The  point  raised  by  appellant  that 
the  amendment  of  the  petition  was  a  com- 
plete departure  and  change  of  the  cause  of 
action  Is  not  well  taken.  We  have  set  out 
the  original  charge  and  the  amended  diarge 
on  which  the  case  finally  went  to  the  Jury. 
The  meat  of  the  charge  of  negligence  was  a 
failure  to  give  Davis  the  proper  care  In 
watching  him  In  his  delirious  condition  and 
preventing  him  from  Injuring  himself,  and 
that  charge  is  contained  In  both  the  original 
and  amended  petition  as  set  forth.  This 
question  has  been  discussed  by  this  court  In 
the  case  of  Thornton  v.  American  Zinc,  Lead 
&  Smelting  Co.,  178  Mo.  App.  38,  163  S.  W. 
293,  in  an  opinion  by  Sturgls,  J.,  which  we 
now  dte  as  an  answer  to  appellant's  conten- 
tion. Furthermore,  the  appellant  failed  to 
file  an  affidavit  of  surprise  and  ask  for  a 
continuance.  The  change  In  the  petition  be- 
ing not  a  departure  or  a  total  change  of  the 
cause  of  action,  but  merely  a  variance,  was 
waived  by  such  failure  on  appellant's  part 
S.  c.  loc.  clt  44. 

[7]  It  was  not  error  to  admit  mortality 
tables  to  prove  the  life  expectancy.  Such  ta- 
bles aid  tibe  Jury  In  making  an  esttmate, 
and  are  never  held  to  be  absolute  guides  of 
the  judgment  and  conscience  of  the  Jury; 
they  form  merely  one  bit  of  evidence,  alone; 
with  the  proven  physical  condition  of  tbe 
person  to  whom  they  are  applied,  and  are 
proper  and  admissible  In  such'  cases.  Broz 
V.  Omaha  Maternity  &  iQeneral'  Hoiq>ital,  96 
Neb.  648,  148  N.  W.  575,  L.  B.  A.  1915D,  334; 
aty  of  Frieod  v.  IngersoU,  38  Neb.  717.  58 
N.  W.  281 ;  Vlcksburg  &  Meridian  B..  Co.  ▼. 
Putnam,  118  U.  S.  645,  7  Sup.  Ct  1,  301*  Ed. 
257 ;  Boettger  v.  Scherpe  &  Koken  A.  I.  Co., 
136  Mo.  lot  clt.  536.  38  S.  W.  298 ;  Collins  v. 
Star  Paper  Mill  Co.,  143  Mo.  Api>.  loa  clt 
342,  127  S.  W.  641. 

[I]  Appellant  submitted  an  instruction 
which  contained  a  proper  direction  to  the 
jury  in  the  consideration  of  the  mortality  ta- 
bles, yet  it  is  admitted  in  the  brief  by  appel- 
lant that  this  Instruction  also  contained  er- 
ror in  other  particulars.  The  error  la  the 
Instruction  Justified  Its  refusal  by  the  court; 
tbe  trial  court  does  not  have  tx>  correct  erro- 
neous Instructions — it  may  refuse  them  for 
any  error  they  contain. 

[(]  Plaintiff  proved  that  the  hospital  bill 
which  she  paid  was  $216.  As  the  petition  al- 
leged that  the  defendant  was  a  hospital 
which  charged  for  services  rendered,  It  was 
proper  to  admit  this  evidence  to  show  that 
fact,  as  the  defendant  had  merely  answered 
by  a  general  denial.  The  amount  so  paid  is 
not  material,  and  perhaps  Improper,  as  It  is 
not  an  element  of  damage.  'The  fact  that  de- 
ceased was  a  patient  for  hire  can  be  proved 
without  stating  the  amount  paid.    BoweTef, 
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the  oonrt,  on  motton  of  defendant's  co'nnsel, 
moved  that  this  evidence  be  stricken  out 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

STDEGIS,  J.,  concurs.    COX,  P.  J.,  haT- 

Ing  been  of  coonsel,  not  sitting. 


WHITAKEB  et  al.  v.  LAFAYETTE  REAI/TY 
&  INVESTMENT  CO.    (No.  14713.) 


(St  Louis  C>>urt  of  Appeals. 
June  6,.  1917.) 


MissonrL 


1.  JiTDiciAii    Sales    ®=>61  —  Convetawo*  — 

BUILDINO  RE8TBICTI0N8— COWBTBCCnON. 
Where  court  order  and  deed  pQtenant  there- 
to made  sale  subject  to  "existing  restrictions," 
but  none  was  specifically  set  out  fnrtlier .  tlian 
that  a  recorded  plat  showed  a  20-toot  building 
line,  and  other  adjacent  lots  of  the  same  vendor 
-were  sold  with  spedfic  restrictions,  the  lot  in 
question  bore  n<Hie. 

[Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  K  119-122.] 

2,  CovKHANTS    <S=>20  —  Btjildinq    Bestbic- 

TIONS — CONSTBU  CTl  ON . 

The  creation  of  a  covenant  as  to  the  restrict- 
ed use  of  pn^wrty  must  be  shown  either  by  ex- 
press words  or  by  reasonable  inferences  from 
words  emi^oyed  to  clearly  indicate  such  a  pur- 
pose. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  f  10.] 

Appeal  from  St.  Louis  Clrcnit  Oonrt;  Dan- 
iel D.  Fisher,  Judge. 

Injunction  by  Edwards  Whltaker  and  otti- 
ers,  as  the  Board  of  Trustees  of  the  Missouri 
Botanical  Garden,  against  the  Lafayette 
Bealt7  &  Investment  Company.  Judgment 
dismissing  the  petition,  and  plaintiffs  ap- 
peal.   Affirmed. 

Judson.  Green  &  Henry,  of  St  Louis,  for 
appellants.  Schnurtnacher  &  Bassleur,  of 
St.  Louis,  for  respondent. 

BECKEB,  J.  The  plaintiffs  below,  who 
conBtltute  the  Board  of  Trustees  of  the  Mis- 
souri Botanical  Garden,  filed  their  petition 
as  trustees  under  the  will  of  the  late  Henry 
Shaw,  asking  for  an  Injunction  whereby  they 
sought  to  enforce  the  observance  of  a  building 
line  alleged  to  have  been  established  by  them 
under  a  decree  of  the  circuit  court  entered 
in  accordance  with  the  mandate  of  the  Su- 
preme Court  of  Missouri,  affecting,  amongst 
other  properties,  a  parcel  or  lot  of  ground 
pnrdiased  by  the  defendant  company  from 
plaintiffs,  upon  which  lot  defendant  was 
erecting  certain  improvements  wliicb  it  was 
alleged  violated  the  restriction  as  to  the 
building  line  for  said  lot  From  a  dismissal 
of  the  said  petition  for  an  injuncaon,  by  the 
circuit  court  of  ttie  dty  of  St  Louis,  the 
plaintiffs  appeal. 

The  record  discloses  that  a  large  tract  of 
ground  lying  between  Grand  avenue  and 
Klngsbighway  iMnilevard,  in  the  city  of  St 
IxHiis,  was  deeded  by  the  late  H^ory  Shaw 


to  the  plaintiffs  as  trustees  for  the  mainte- 
nance of  the  Missouri  Botanical  Garden,'  and 
under  this  will  the  trustees  were  not  allowed 
to  sell  the  property,  but  could  onl^  lease  it 
TbB  leasing  of  the  property  as  provided  for 
in  the  will  was  found  to  be  impracticable, 
and  an  application  was  thereupon  made  to 
the  Supreme  Court  of  the  state  of  Missouri 
for  authority  to  sell  the  property,  which 
court,  in  the  case  of  Lackland  et  al.  v.  Walk- 
er, Attorney  General,  151  Mo.  210,  52  S.  W. 
414,  authorlsBed  the  trustees  to  make  sale  of 
the  property.  The  opinion  in  ttiat  case  sets 
forth  in  full  the  decree  which  the  circuit 
court  of  the  city  of  St  Louis  was  ordered  to 
enter  in  the  case.  The  opinion  of  the  Su- 
preme (5onrt  provides  tliat  in  order  to  carry 
out  the  purposes  as  expressed  by  Mr.  Shaw 
in  his  will,  namely,  that  the  adjoining  prop- 
erty to  the  Missouri  Botanical  (Jarden  be 
made  attractive  and  desirable  fOr  residences : 
"Such  sales  shall  be  made  in  such  parcels  or 
subdivisions,  *  *  *  and  subject  to  such  re- 
stricticNDs  as  to  building  lines,  costs,  and  char- 
acter of  structures  to  be  erected  thereon,  and 
the  use  to  which  said  prof)erty  and  improve- 
ments BkaXl  be  put  es  the  said  trustees,^  may, 
from  time  to  tune,  deem  advisable.  Said  re- 
strictions shall  be  framed  with  particular  ref- 
erence to  insuring  that  said  property,  when  im- 
proved, will  by  its  contiguity,  be  pleasant  and 
attractive  to  the  visitors  and  students  of  the 
MisBoori  Botanical  Garden." 

And  farther  provided-: 

"The  Court  doth  adjudge  and  decree  that  the 
tracts  BO  referred  to  and  known  as  tracts  num- 
bered 3  and  4,  respectively,  be  sold  and  aliened 
in  fee,  free  from  any  of  the  trusts,  restrictioBS 
and  conditions  in  said  will  declared  and  set 
forth,  and  »»bjeot  only  to  the  termt,  rettrioUont 
and  condUiotu  $et  forth  in  thi»  decree  or  in  the 
deed  or  deedt  of  conveyance  to  ie  made  thereof 
hy  virtue  hereof."    (Italics  ours.) 

The  record  discloses  that  the  board,  act- 
ing under  this  decree,  made  a  plat  of  blocks 
numbered  5435  to  5439  and  5812,  and  Includ- 
ed therein  was  the  property  in  question  Ih 
the  instant  case,  namely,  lot  42  In  block  5437 ; 
that  said  plat  was  duly  ai^roved  by  the 
board  of  public  Improvements  and  duly  re^ 
corded;  that  on  the  plat  as  recorded  there 
is  shown  a  building  line  designated  as  such 
isa  the  plat  in  each  of  said  blocks,,  the  same 
being  20  feet  from  -the  street  line  on  all  of 
the  lots,'  Including  the  lot  in  controversy, 
which  is  lot  42  in  city  Wocit  5437,  on  the 
northwest  comer  of  Lafayette  and  Spring 
avenues,  in  the  city  of  St  Louis. 

In  December,  1911,  the  board  of  trustees, 
appellants  herdn  and  plaintiffs  below,  deed- 
ed to  the  Lafayette  Bealty  k  Investment 
Company,  a  corporation,  def^Mlant  below 
and  respondent  here,  certain  inside  lots  in 
each  of  dty  blocks  5437  and  5438,  the  deeds 
for  which  property  recited  that  they  were 
made  by  the  trustees  under  the  direction  of 
the  Supreme  Court's  ppinion,  su{>ra,  and  con- 
tained a  speciSc  restriction  as  to  a  building 
line  as  represented  on  the  recorded  plat  of 
said  addition,  but  also  contained  certaia  oth- 
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er  spedflc  restrictions,  as  will  later  be  set 
forth  In  this  opinion.  These  said  lots  de- 
fendant company  improved  and  thereafter 
sold,  and  its  deeds  of  coaveyanee  contained 
the  same  restrictions  as  to  the  building  line 
and  other  coTenanta  as  were  set  forth  in  the 
deeds  made  by  the  said  board  of  trustees  to 
the  defendant  company. 

On  March  26,  1012,  tbe  said  board  .of  trus- 
tees deeded  to  the  Lafayette  Realty  &  Invest- 
ment Company,  the  defendant  below,  the  cor- 
ner lot  In  controversy,  the  deed  for  which 
did  not  contain  any  recital  as  to  any  restric- 
tions whatsoever,  merely  c(xitalnlng  the  re- 
cital, as  In  the  deeds  above  mentioned,  that 
the  deed  was  made  under  the  authority  of 
the  decree  la  the  case  of  LatHiIand  et  al.  ▼. 
Walker,  Attorney  General,  supra,  and  con- 
cluded with  the  following  clause:  "All  sub- 
ject to  the  restrictions  and  conditions  now 
governing  said  property."  The  Lafayette 
Realty  &  Investment  Company  thereupon  pro- 
ceeded to  erect  a  three-story  apartment  build- 
ing on  the  comer,  the  front  wall  of  the  main 
building  being  20  feet  from  the  street  line: 
bat  In  connection  with  and  as  a  part  of  said 
building  they  erected  what  are  alleged  to  be 
sun  porches  projecting  about  10  feet  from  the 
front  of  the  building  and  toward  the  street. 
The  testimony  shows  that  these  porches 
were  built  up  from  the  ground,  were  floored, 
provided  with  casements  and  windows,  fitted 
up  with  steam  radiators,  and  connected  by 
doors  with  the  corresponding  upper  floors. 
The  testimony  shows  that  the  other  property 
in  that  block  has  the  fnmt  walls  of  the  build- 
ings an  In  conformity  with  the  building  line 
<rf  20  feet,  but  alsoi  are  provided  with  ordi- 
nary entrance  porches,-  extending  in  front  of 
the  building  Una  However,  in  none  of  them 
are  there  any  such  projected  Inclosed  addi- 
tions as  that  made  by  tbe  defendant  on  this 
comer  lot 

Before  the  defendant  had  completed  Its 
building,  the  time  as  to  which  Is  Immaterial 
for  tbe  determination  of  this  case,  and  at  a 
time  or  soon  after  it  became  apparent  that 
the  projectments  on  the  defendant's  lot. 
which  were  to  be  used  as  sun  parlors  or  sleep- 
ing porches,  were  to  bei  Inclosed,  the  people 
who  had  bought  property  la  the  same  block, 
from  the  Shaw  Board  of  Trustees  and  also 
from  the  defendant  company,  filed  their  comr 
plaint  with  said  board  of  trustees,  who  there- 
upon took  up  the  complaint  with  the  defend-, 
ant  company,  and,  up<m  their  refusal  to  make 
any  changes  In  their  building,  the  Shaw 
Board  of  Trustees  brought  this  suit  for  an 
injunction,  reciting  the  foregcdng  facts. 

The  answer  Is:  First,  a  denial  that  the 
property  was  subject  to  any  restrictions  as 
to  building  line ;  second,  that  the  projecting 
sun  parlors  were  not  a  violation  of  the  build- 
ing line ;  third,  that  the  plaintiffs  were  bar- 
red by  laches. 

The  court  upon  a  hearing  of  tbe  case  found 
for  the  defendant  and  dismissed  the  bill  wltti- 


out  filing  any  written  merooraada.  Motion 
for  a  new  trial  was  dnly  filed  and  overruled^ 
and  thereupon  im  appeal  was  perfected  to 
this  court 

The  trustees'  power  and  right  to  sell  lots 
la  this  subdivision  is  based  on  tbe  decree  of 
tbe  Supr^ne  Court  of  Missouri  in  the  case  of 
Lackland  et  al.  v.  Walker,  Attorney  General, 
151  Mo.  210,  62  S.  W.  414,  whidi  opinion  sets 
out  in  full  the  decree  ordered  therein  to  be 
entered  by  the  circuit  court.  In  compliance 
with  tbe  mandate  issued.  The  decree  C(m- 
talns  the  following  paragraph: 

"Second.  The  court^doth  adjudge  and  decree 
that  the  tracts  so  referred  to  and  known  as 
tracts  numbered  S  and  4,  respectively,  be  sold 
and  aliened  in  fee,  free  mioi  anv  of  the  trusts, 
restrictions  and  conditions  in  said  will  declared 
and  .set  forth,  and  luhjeot  only  to  the  termt,  re- 
itrictions  and  condition*  set  forth  in  thit  d»sree 
or  in  the  deed  or  deeds  of  oonveyOMoe  to  be  madt 
tliereof  by  virtue  hereof."     (Italics  ours.) 

In  conformity  with  the  said  quoted  part  of 
the  decree  the  scrivener  who  prepared  the 
deed  In  question  to  defendant  inserted  there- 
in that  it  was  made  "subject  to  the  restric- 
tions and  conditions  now  governing  said 
property,"  thereby  making  It  subject  to  the 
restrictions  and  conditions  set  forth  in  the 
said  decree  of  the  circuit  court  as  requlre<l 
by  the  Supreme  Court's  opinion;  but  the  deed 
Itself  does  not  specifically  set  out  any  re- 
strictions whatsoever,  nor  does  it  anywhere 
make  reference  to  the  recorded  plat  for  any 
restrictions  atfecUng  the  property.  There- 
fore, unless  we  can  bold  that  the  mere  filing 
of  a  plat  of  record,  upon  which  a  line  la 
drawn  and  marked  "building  line,"  Is  a  suffi- 
ciently definite  expression  of  the  purpose  to 
create  a  valid  and  binding  restriction,  appel- 
lants' contention  In  this  respect  must  fall. 

When  considering  this  question  as  to 
whether  the  line  drawn  on  the  plat  marked 
"building  line,"  is  sufficient  to  create  a  cove- 
nant, we  must  take  Into  coi^sideratlon  the 
fact  that  the  appeUants  sold  other  lots  In 
this  subdivision  In  which  they  undertook  to 
set  forth  in  detail  seven  definite,  express,  and 
explicit  covenants  and  restrictions  concern- 
ing the  character  and  the  use  of  tbe  im- 
provements to  be  erected  on  the  lots  and  the 
line  on  which,  or  back  of  which,  the  front 
wall  of  any  building  erected  thereon  should 
stand.  Not  one  of  these  covenants  or  restric- 
tions is  found  in  the  deed  In  the  instant  case. 

Furthermore,  when  one  examines  the  deeds 
made  by  appellants  for  the  Inside  lots  of  the 
same  block  In  said  subdivision,  It  is  found 
they  were  to  be  Improved,  by  express  cove- 
nants, with  only  single  residences,  to  «wst 
not  less  than  a  stipulated  sum,  and  not  to  be 
used  for  any  business  purposes  whatsoever; 
to  be  at  least  two  stories  high  and  with  no 
more  than  one  building  on  any  one  lot,  and 
vHth  the  front  wall  to  erected  «<  not  to  pro- 
ject over  the  buUding  line  represented  on  the 
recorded  plat  of  laid  addition,  and  each  of 
those  deeds  sets  out  eaeh  of  tbe  lots  to  which 
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titese  sanie  Rstrlcttons  did'  End  would  "bti 
mftde  to  apply,  and  we  find  tbat  In  none  of 
tbese  deeds  Is  the  lot  in  question  mentioned 
as  being  Inctnded  in  those  to  which  these 
TSiioos  restrictions  shall  aj^ly. 

In  other  words,  we  find  that  the  deeds  for 
Inside  lots  on  this  said  dty  block  No.  5437 
(tnitalned,  amongst  the  reatrlctionB,  the  fol- 
lowing: 

"Fifth.  No  house  shall  be  so  erected  that  the 
front  wall  thereof  projects  over  the  building  line 
represented  on  the  recorded  plat  of  said  sub- 
division. 

"Sixth.  Like  covenants,  conditions  and  restrict 
tions  shall  be  contained  in  all  conveyances  of  all 
lots,  two  (2)  to  twenty  (20)  both  inclusive,  in 
bhx^  5436  of  the  city  of  St  Louis  in  the  south 
line  of  Lafayette  avenue,  and  all  of  lots  twenty- 
tliree  (23)  to  thirty-eight  (38)  inclusive,  in  block 
5437  of  the  city  of  St.  Louis,  in  the  north  line 
of  Laftiyette  avenue. 

"Seventii.  Each  and  all  of  the  covenants  afore- 
said shall  run  tcith  and  iUtd  the  lot  or  lota  in  re- 
ipect  of  ichich  the  same  are  made  (italics  ours), 
and  shall  be  kept  by  each  and  by  all  persons  and 
parties  owning,  osmg  or  occupying  the  same." 

Bnt  ndtbw  of  these  restrictions  are  found 
in  the  deed  in  the  Instant  case,  and  we  note 
that  lot  numbered  42  in  question,  by  the 
sixth  covenant  quoted  above,'  is  omitted  from 
the  Itst  of  lots  to  which  like  covenants,  con- 
ditions, and  restrictions,  as  contained  in  said 
deed,  stiall  apply. 

[I,  I]  We  can  bnt  view  the.  fact  of  the  re- 
cording of  the  plat,  with  the  line  marked 
'iralldlng  line"  shown  thereon,  as  being 
merely  a  proposed  building  line  to  apply  to 
such  lots  as  the  trustees  might  determine, 
and,  from  the  facts  as  they  appear  from  this 
record,  we  hold  that  the  trustees  or  grantors 
determined  to  have  the  building  line  apply 
to  the  inside  lots  only,  and  to  exempt  the 
comer  lot  in  question  entirely  from  any  re- 
strictions whatsoever.  We  can  come  to  no 
other  condnslon  in  view  of  all  the  facta  In 
the  case,  In  that  the  creation  of  a  covenant 
as  to  the  restricted  use  of  property  must  be 
shown  either  by  express  words  or  by  reason- 
able inferences  from  words  employed  to 
dearly  indicate  auch  a  purpose ;  and,  accord- 
ing to  the  recent  opinion  of  our  Supreme 
Court,  a  mere  designated  Une  drawn  upon  a 
recorded  plat,  without  more,  will  not  suffice 
to  create  a  covenant.  Zinn  v.  'Sidler,  268  Mo. 
680,  lot  dt  686,  687,  187  S.  W.  1172,  L.  R. 
A.  1917A,  456.  At  most  it  is  so  ambiguous 
and  dout)tful  whether  a  restriction  as  to  a 
building  line  was  intended  to  be  created  as 
applying  to  the  lot  in  question,  we  are  con- 
strained to  construe  it  in  the  negative  in  view 
of  the  rule  which  favors  the  untrammeled 
use  of  one's  property.  Forsee  v.  Jackson,  192 
Uo.  App.  408.  182  S.  W.  783;  Land  Co.  v.  In- 
vestment Co,  168  Mo.  App.  719,  155  S.  W. 
S61;  Kitchen  v.  Hawley,  160  Mo.  App.  497, 
131  S.  W.  142. 

In  view  of  what  we  have  said  above,  it  is 


not  netceaaary  to  revifeMr  tihe' otter  qnestlMis 
raised  in  the  case. 
3%e  Judgment  is  afDrmed. 

RETNOLDS,  P.  J.,  and  ALLEN,  J.,  con' 
cur. 


PARKER-WASHINGTON  CO.  v.  BRAD- 
LEY.    (No.  14709.) 

(St  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  May  7,  1917.  Opinion  Filed 
June  6,  1917.  Rehearing  Denied  June  29, 
1917.) 

1.  Municipal   Cobpobatioits   «=>479  —  lu- 

PBOVEMENTS— SPEOUI.  TAZES— MODB  or  AS- 

_  Though  Rev.  St  1909,  g§  10290-10297,  re- 
quires plats  of  additions  to  towns  to  be  made 
and  filed  and  acknowledged,  a  special  tax,  lev- 
ied according  to  a  plat  not  executed  and  re- 
corded in  conformity  with  statute,  is  valid, 
since  the  act  of  platting  amounts  to  a  dedica- 
tion of  the  municipal  ways  indicated  on  the 
plat 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1128.] 

2.  Municipal   Cokpobationb   9=9668(3) — Iii- 

FBOVBUENTB  —  SPJtCIAI,     TaZBS  — HOW     AB- 
SB8SBD. 

Evidence  held  to  warrant  judgment  that  a 
landowner  by  his  own  acts  established  lot  lines 
in  accordance  with  a  plat  showing  certain 
streets  and  alleys  so  as  to  make  valid  a  special 
tax  based  upon  the  plat. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1282.] 

3.  McNiciPAi,  CoBPORATioNB  ®=9479  —  Im- 
provements—Assessments— Validity. 

Where  a  plat  with  numbered  lots  has  been 
filed,  an  assessment  for  special  improvements 
according  to  the  numbers  filed  is  proper. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1128.] 

4.  Municipal  Cobpobations  €=>564  — Spe- 
cial Tax  Bills— Actions— Limitations— 
"Paid." 

St  Louis  City  Charter,  art  6,  {  25,  as 
amended  in  1901  (Ann.  St  1906,  p.  4863),  pro- 
viding that  tax  bills  for  public  improvements 
shall  be  divided  into  not  less  than  three  nor 
more  than  seven  equal  parts,  payable  in  annual 
installments,  the  first  payable  30  days  after  no- 
tice, provided  that  where  bills  are  not  paid  in 
installments,  the  lien  thereof  shall  terminate 
within  two  years  after  their  date,  gives  the  right 
to  pay  special  assessments  in  installments,  and, 
where  tax  bills  are  so  payable,  an  action  is  not 
barred  in  two  years,  though  the  holder  of  the 
bills  elects  to  adjudge  all  the  installments  due 
on  default  in  payment  of  the  first  installment 
the  word  "paid"  in  the  proviso  meaning  "pay- 
able," so  that  the  proviso  will  read  that  where 
bills  are  not  payable  in  installments,  the  lien 
shall  terminate  within  two  years  after  their 
date. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1273. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Paid.] 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  the  Parker-WashingtcMi  Company 
against  Charles  E.  Bradley.  Judgment  for 
plalntifT  and  defendant  appeals.    Affirmed. 
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Sehnnnnadmr    ft    Bttaedear    and    B»b«rtr 
Burkham,    all   of    St.   Lioulo,   for   appellant. 
Barclay,  Fauntleroy  ft  Cnllen,  Luke  E.  Hart, 
and  Richard  C.  Hart,  all  of  St  Louis,  for 
iBspondent. 

REYNOLDS,  P.  J.  This  Is  an  action  upon 
two  special  tax  bills,  one  issued  against  lot 
68,  the  other  against  lot  69,  in  city  block 
4584,  of  the  dty  of  St  Louis,  both  lots  own- 
ed by  defendant,  each  tax  bill  dated  April 
1st  1903,  the  first  against  lot  No.  69  for 
$768.16,  the  second  agaiJist  lot  Na  68,  In  the 
same  block,  for  $768.13,  the  tax  bills  being 
divided  for  payment  into  7  lustallmenta  as 
proTlded  by  the  ordinance  and  charter  of  the 
city.  Judgment  Is  prayed  for  these  several 
amounts  with  Interest  on  the  installments, 
first  at  6  per  cent,  per  annum,  then  at  8  per 
cent,  per  annum,  as  provided  by  the  charter. 

The  answer  of  defendant,  after  a  general 
denial.  In  substance,  denies  that  he  is  the 
owner  of  any  lots  of  ground  described  or 
designated  as  lots  No.  68  or  69  In  city  block 
4584,  and  avers  that  that  block  has  never 
been  subdivided  or  platted  into  lots  and 
that  there  are  no  such  lots  as  68  and  69  In 
that  block.  He  further  avers  that  at  different 
times  he  purchased  four  separate  and  dllt'er- 
ent  tracts  or  parcels  of  ground  in  this  block, 
acquiring  the  title  to  these  several  tracts 
from  5  different  grantors  and  that  he  has 
never  used  these  four  several  tracts  or  par- 
cels of  ground,  as  one  lot  of  ground  or  as  two 
lots  of  ground,  ibut  on  the  contrary  has  at 
all  times  since  his  acquisition  of  the  several 
tracts  used  them  and  is  now  using  them  as 
five  different  tracts  and  that  by  his  purchases 
he  had  become  the  owner  of  four  different 
tracts  of  ground  of  various  and  different 
fronts  and  various  and  different  shapes  and 
areas,  aggregating  together  on  Washington 
Boulevard  150  feet  6  inches  more  or  less,  but 
that  neither  by  deed  or  by  actual  use  has  he 
ever  thrown  together  these  several  tracts  as 
two  lots  of  75  feet  front  each.  He  farther 
avers  that  these  tracts,  so  by  him  acquired, 
extend  southwardly  from  the  south  line  of 
Washington  Boulevard  to  the  north  line  of 
an  alley  running  east  and  west  through  city 
block  4584,  but  that  by  actual  use  by  defend- 
ant the  several  tracts  referred  to  are  not 
used  as  single  lots  for  their  entire  depth, 
and,  as  used,  do  not  extend  through  to  the 
alley.  It  is  further  averred  that  the  assess- 
ment district  for  the  work  mentioned  in  the 
several  counts  of  the  petition  and  upon  which 
the  tax  bills  are  issued  was  not  established 
In  accordance  with  the  provisions  of  the  char- 
ter of  the  city  of  St.  Louis  and  its  amend- 
ments, in  that  the  southern  boundary  line  of 
the  assessment  district  Should  have  been  a 
line  drawn  midway  betweeil  the  south  line 
of  Washington  Boulevard  and  the  north  line 
of  Olive  Street  whereas  the  line  drawn  tot 
this  assessment  district  was  so  drawn  as  to 
Ea'ke  in  all .  of  the  .property  of  dtefendant 
fronting  on  the  south  line  of  Washington 


Bonlefvard  tbrongh  to  t&e  north  line  of  the 
alley  running  east  and  west  in. the  block,  not< 
withstanding  the  fact  that  defendant's  sever- 
al tracts  were  neither  lots  shovn  by  any 
recorded  plat  of  additions  or  subdlvisioDs, 
nor  were  they  platted  lots  in  any  respect,  nor 
had  they  been  used  as  any  less  than  5  sep- 
arate tracts  of  ground,  and  that  under  tbe 
charter  of  the  dty  of  St  Louis  and  its  amend- 
ments, even  if  the  special  tax  blUs  were  In 
other  respects  correct  and  based  upon  the  cor- 
rect method  of  assessment  they  were  er- 
roneous and  void  by  reason  of  the  fact  that 
the  assessment  district,  as  laid  out  embraced 
more  depth  than  fell  north  of  the  midway 
line  between  Washington  Boulevard  and 
Olive  Street  and  therefore  a  greater  amount 
of  area  was  Included  than  was  contemplated 
in,  or  Justifiable,  under  the  charter  and  its 
amendments,  but  since  the  tracts  of  ground 
of  the  defendant,  fronting  on  Washington 
Boulevard,  are  unplatted  tracts,  only  that 
part  of  them  which  lies  between  Washington 
Boulevard  and  a  line  drawn  midway  between 
that  and  Olive  Street,  the  next  parallel  street 
south  of  Washington  Boulevard,  should,  un- 
der the  charter,  be  Included  in  the  benefit  di»- 
trict  for  the  work  mentioned  in  the  petition, 
nor  were  the  tax  bills  properly  made  out 
against  each  of  the  several  tracts  or  parcels 
of  land  belonging  to  this  defendant  The  two- 
year  statute  of  limitations  prescribed  by  the 
charter  is  pleaded  In  bar  against  all  of  the 
installments  except  the  seventh. 

A  general  denial  of  the  averments  of  the 
answer  was  filed  by  way  of  reply.  The  cause 
was  submitted  to  the  court,  a  Jury  being 
waived,  and  having  been  taken  under  ad- 
visement, the  court,  making  and  filing  a  find- 
ing of  facts,  entered  Judgment  in  favor  of 
plaintiff  on  the  several  tax  bills  for  their 
amounts  and  Interest.  Filing  a  motion  for 
new  trial  and  saving  exception  to  that  being 
overruled,  defendant  has  duly  appealed. 

As  stated  by  learned  counsel  for  appel- 
lant, the  question  presented  in  this  appeal 
relates  to  the  lawfulness  of  the  method  of 
establishing  the  special  assessment  district 
In  this  particular  case.  Those  counsel  fur- 
ther state  that  there  is  no  doubt  that  the  tax 
bills  are  for  work  done  pur-suant  to  a  valid 
ordinance;  that  no  defense  Is  made  on  the 
ground  that  the  improvements  were  not  done 
In  accordance  with  the  contract;,  that  there 
is  no  doubt  that  the  bills  were  issued  with 
all  the  necessary  formalities,  nor  that  they 
were  properly  served  in  the  manner  required 
by  law.  They  are  attacked  by  al>pellant  as 
his  counsel  state,  as'  invalid  for  the  sole  rea- 
son that  they  were  calculated  upon  a  larger 
area  of  appellant's  property  than  appellant 
believes  to  be  lawful  and  proper  under  the 
charter  of  the  city  of  St.  Louis,  and  for  the 
further  reason  that  all  but  the  seventh  in- 
stallment on  each  of  them  Is  barred  by  tt»e 
two^-year  statute  of  ilnrttatlbns.   ■ 

With  this  very  frank  admJssloD  ^nd  state- 
ment of  the  Issues,  learned  counsel  for  appel- 
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lant  contMLas-.that'the  trial  eourt  erred'  In 
holding  that  the  tracti  here  Involved  eonsrtl- 
tuted  two  lots,  numbered  respectively  68  and 
68,  In  dty  block  4684,  of  the  city  of  St  Louis. 
A  mass  of  testimony  was  Introduced  by  the 
respective  parties  tending  to  show  the  man- 
ner In  which  this  city  block  had  been  laid  out 
and  subsequently  treated  by  the  owners  of 
the  several  pieces  or  tracts  of  land  in  It 

That  testimony  Is  well  summarized  by  the 
learned  trial  Judge  in  bis  finding  of  facts  and 
having  satisfied  ourselves  that  bis  finding  is 
sustained  by  substantial  testimony,  we  follow 
it  although  not  verbatim,  as  far  as  we  think 
necessary  to  an  understanding  of  the  facts, 
omitting  matters  we  think  not  no.w  essential. 
He  finds  that  the  tax  bills  had  been  issued 
regularly  and  constituted  valid  liens  against 
the    respective   properties   therein,    "If   the 
area  district  was  properly  located  by   the 
Special  Tax  Assessor's  office  of  the  city  of 
St  Louis."    He  then  finds  that  Julius  Pltz- 
man,  as  county  surveyor,  at  the  Instance  of 
the  executors  of  Wllllan>  M.  McPherson,  in 
the  year  1873,  had  made  a  survey  and  plat 
of  what  was  there  designated  "Subdivision  of 
the  McPherson  Homestead  Tract,"  which  In- 
cluded the  lots  is  controversy,  and  now  owned 
by  defendant;    that  these  lots  were  marked 
on  this  plat  as  lots  68  and  69 ;  that  this  plat 
designated  an  avenue  ttiereon,  70  feet  .wide, 
called  McGlure  Avenue,  but  now  Washington 
Boulevard,  which  bounded  these  lots  68  and 
69,  and  other  lots  described,  on  the  north. 
He  further  finds  that  this  plat  was  not  sign- 
ed and  acknowledged  by  the  trustees  nor  re- 
corded;   that  the  owners,  or  the  trustees  of 
the  property,  sold  lots  in  the  year  1875  as 
marked  on  the  Pltzman  plat,  and  described 
them  in  their  deeds  as  being  numbered  lots 
of  the  "Subdivision  6t  the  McPherson  Home- 
stead Tract,"  and  that  some  of  these  deeds 
were  on  record  In  the  Beeorder's  office  in  St. 
Lonls  County  in  the  year  1876,  the  property 
then  being  in  that  county;   that  the  city  of 
St  Louis,  by  Improving  McClure  or  Washing- 
ton Avenue  and  adopting  tbe  lines  and  num- 
bers of  lots  and  the  boundaries  of  said  snb- 
dI\'lslon,  as  shown  by  the  Pltzman  plat,  and 
which  included  lots  68  and  60,  had  accepted 
McClure  or  Washington  Avenue  as  a  public 
bigbway  as  defined  in-  that  plat  prior  to  tbe 
adoption  of  the  charter  in  1876^  and  that 
Wasliington  Avenue  or  Boulevard  was  then 
and    is  now  tbe  northern  boundary  of  the 
projierty  of  tbe  defendant ;  that  subsequently 
tbe    city  of  St   Louis,  by  a  condemnation 
suit,  to  which  this  defendant  was  a  party  de- 
fendant-, took  possession  of  the 'rear  10  feet 
oCr  of  the  south  'end  of  these  lots  of  defendant 
and  off  of  the  south  end  of  all  the  lots  ad- 
joining him  in  the  block  for  a  public  alley, 
so  tbat  the  southern  line  of  defendant's  prop- 
erty la  bounded  by  this  public  alley  at  a  dis- 
tance of  about  243  feet,  8  inches,  from  the 
soutb   line  of  Washington  Boulevard;    that 
jsaid  block  4584  was  established  with  bound- 
196  S.W.-« 


aries  of  Washlngtoa  Avenue'  on  the  north, 
Sarah  Street  on  the  west  Olive  Street  oil  tbe 
south  and  Vanderester  Avenue  on  the  eaat, 
prior  to  1883 ;  that  the  plat  books  in  the  gen- 
eral tax  assessor's  office  have  shoWo  tbe  prop- 
erty in  question  as  laid  out  according  to  the 
McPherson  Homestead  Tract  ever  since  1874; 
that  the  spedal  tax  department  of  the  city 
of  St '  Louis  assessed  all  special  taxes  for 
many:  years  according  to  the  lot  tiuaibers  of 
this  Piteman  plat  and  that  d^endant  paid 
bis  share  as  such  owiter  of  tbese  lota  so 
described  for  the  making  of  tbe  alley  east 
and  west  in  the  same  block ;  tbat  general  tax 
bills  for  a  period  of  over  20  years  bad  de- 
scribed defendant's  property  as  lots  68  and 
69  In  city  block  4584  and  were  rendered  to 
and  paid  by  defendant  withcfut  protest ;  that 
the  defendant  was  a  party  defendant  to  the 
court  proceedings  brought  by  the  city  of  St 
Louis,  establishing  the  alley  in  the  rear  of 
bis  property,  and  tbat  those  proceedings  and 
the  plat  therein  described  his  property  as 
lots  68  and  69  of  city  block  4584 ;  that  the 
defendant,  without  protest  in  that  case,  ac- 
cepted tbe  benefits  to  tbe  extent  at  ^60; 
that  in  the  proceedings  brought  by  the  dty 
for  the  opening  of  Vandeventer  Avenue,  to 
which  defendant  was  a  party,  the  property  of 
tbe  defendant  was  described  on  the  plat  as 
lots  68  and  69,  McPherson's  Homestead  Sub- 
division, dty  block  4384;  that  the  house 
numbering  department  of  the  street  depart- 
ment, In  giving  lilA  house  numbers,  described 
them  as  being  situated  on  lots  68  and  69; 
tbat  Washington  Avenue  and  McClure  Ave- 
nue are  the  same,  and  that  it  has  been  tbe 
northern  boundary  of  the  McPherson  prop- 
erty and  of  tbe  Bradley  lota  ever  since  city 
ordinance  No.  7751,  of  date  July  6tb,  1871, 
had  been  in  force,  He  further  found  that  de- 
fendant was  a  real  estate  man,  tbwoughly 
familiar  with  all  tbe  records  of  the  City 
Hall  and  especially  In  regard  to  this  property 
and  had  partial  charge  of  the  sale  of  the  Mc- 
Pherson Subdivision  for  the  McPherson  ex- 
ecutors, and  knew  of  the  subdivision  and 
made  deeds  from  the  Pltzman  plat;  that 
defendant  had  erected  houses  on  these  lots; 
that  there  is  no  line  of  any  kind  in  front  of 
either  of  the  houses  to  indicate  that  either 
of  them  is  on  a  separate  lot  and  that  the- 
eiract  partition  line  between  lots  68  and  69  is 
terraced,  continuing  the  fence  line,  which 
runs  bade  to  the  alley;  that  each  set  of 
houses  on  these  several  lots  is  but  one  build- 
ing, erected  at  one  time,  and  situated  entlrelj 
on  each  of  the  respective  lots;  that  the  de- 
fendant, in  and  by  his  own  deeds,  as  well  as 
others,  property  holders  In  the  block,  recog- 
nized dty  block  4584  and  recognized  tbe  es- 
tablishment of  the  alley  line  as  the  rear  line 
of  his  property;  that  in  various  deeds,  eX' 
ecuted  by  the  trustees  of  McPherson,  the  Mc- 
Pherson Tract  was  referred  to  in  the  de- 
scription of  the  property,  the  court  setting 
out  'Several  deeds  In  whicb  this  occurred.    He 
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further  Ibids  that  at  the  front  of  the  houises 
on  these  lots  there  was  nothing  dividing  nor 
partitioning  the  front  yards ;  that  all  of  the 
prc^erty  was  owned  and  managed  by  defend- 
ant long  prior  to  the  Issue  of  these  tax  bills 
and  that  defendant  himself  lived  In  one  of 
the  dwellings  on  the  eastern  lot,  and  that  the 
parcels  of  land  occupied  by  defendant  have 
always  coincided  exactly  with  lots  68  and 
69  of  the  McPherson  Subdivision  plat ;  that 
defendant  had  full  knowledge  of  that  plat 
Bedtlng  the  issue  of  the  tax  bills  and  no- 
tice thereof  to  defendant,  and  that  the  last 
installment  fell  due  April  llth,  1909,  and  no 
part  had  been  paid  and  that  this  suit  was 
brought  to  the  June  term,  1911,  being  filed  in 
April,  1911,  the  court  finds  that  this  suit  was 
filed  within  the  time  limit  required  by  the 
charter.  Finding  the  fact  as  to  the  acquisi- 
tion of  property  by  defendant  as  set  out  in 
his  answer,  and  that  he  erected  houses  on  the 
lots  and  had  made  improvements  on  them,  the 
court  finds  that  in  making  the  Improvements 
the  defendant  had  erected  one  set  of  improve- 
ments on  lot  68  and  another  on  lot  69,  so 
that  the  Improvements  on  one  lot  did  not  ex- 
tend to  the  other,  and  in  that  way  and  to  that 
extent  defendant  treated  them  as  two  sepa- 
rate lots.  The  court  accordingly  rendered 
Judgment  against  defendant  and  for  plalntifC, 
as  before  stated. 

[1]  This,  an  action  at  law,  heard  by  the 
court  without  a  Jury,  comes  to  us  as  con- 
clusively settled  on  the  facts  by  the  finding 
of  the  learned  trial  Judge,  provided  there  is 
substantial  evidence  to  sustain  that  finding, 
and  provided  we  think  his  conclusion  on  those 
facts  is  sound  in  law.  Without  attempting 
to  discuss  the  numerous  propositions  of  law 
so  fully  argued  by  learned  counsel  for  appel- 
lant, we  think  the  conclusion  arrived  at  by 
the  court  is  correct  It  has  been  the  law  of 
our  state — ^now  chapter  97,  sections  10290- 
10297  (Rev.  St),  that  persons  laying  off  ad- 
ditions and  subdivisions  to  cities,  towns  and 
villages  shall  make,  acknowledge,  and  file 
for  record  plats  of  the  proposed  territory  as 
laid  ott  and  that  penalties  are  prescribed  for 
a  failure  to  do  this.  It  is  true  that  no  official 
plat  of  the  subdivision  In  which  these  lots  are 
situated  was  ever  signed,  acknowledged  or 
filed  of  record  in  the  office  of  the  Recorder 
of  deeds.  Our  Supreme  Court,  however,  has 
said  in  Baker  v.  Vanderburg,  99  Mo.  378,  loa 
dt  390,  12  S.  W.  462,  464 : 

"Where  there  is  a  map  or  plat,  though  not 
executed  and  recorded  in  cooformity  to  the  stat- 
ute, and  on  which  plat  la  laid  off  streets  and 
alleys  and  other  public  grounds,  and  the  owner 
sells  lots  with  reference  to  the  plat,  his  acts  in 


making  audi  sales  amount  to  a  dedication  of 
such  parcels  as  appear  te  be  designed  for  streets 
and  other  public  purposes. . .  2  Herman  on  Es- 
toppel and  Bes  Judicata,  {  1147." 

[2]  There  is  substantial  evidence  to  show 
that  all  of  the  parties,  including  defendant, 
who  had  dealings  or  connection  with  this 
block  of  ground  recognized  it  as  part  Of  the 
McPherson  Homestead  Subdivision  and  that 
could  only  come  from  a  resort  to  this  unof- 
ficial plat  which  had  been  made  of  the  prop- 
erty at  the  Instance  of  the  owners  by  Mr. 
Pitzman. 

It  is  also  clear  that  the  various  purchases 
of  the  defendant,  no  matter  how  the  land 
was  described  in  his  several  deeds,  do  in  fact 
cover  that  part  of  city  block  4684,  which  Is 
designated  in  the  Pitzman  plat  as  lots  68 
and  69  of  that  block;  that  each  lot  fronts  75 
feet  on  Washington  Boulevard  and  that  they 
extend  back  from  the  south  line  of  that 
street  243  feet  and  some  inches  to  the  north 
line  of  a  twenty-foot  alley,  which  runs  east 
and  west  through  that  block. 

[S]  We  therefore' think  that  the  court  was 
authorized,  under  the  evidence  In  the  case, 
in  holding  that  by  the  acts  of  the  parties, 
and  particularly  by  the  acts  and  knowledge 
of  defendant  himself,  these  lots  68  and  60  are 
lots  in  the  subdivision  of  the  McPherson 
Homestead  Tract,  and  in  city  block  4584  and 
correctly  referred  to  by  such  numbers  in  that 
plat  as  part  of  that  block  in  the  various 
deeds  to  property  in  the  block  and  in  these 
special  tax  bills.  In  various  deeds  to  prop- 
erty in  the  block  It  is  referred  to  as  in  this 
block.  That  city  block  is  fully  marked  and 
described  In  the  Pitzman  survey.  So  that 
we  think  that  notwithstanding  the  failure  of 
the  owners  to  acknowledge  and  file  and  re- 
cord the  plat,  defendant  is  bound  by  the 
description  of  the  lots  as  there  contained. 
That  being  so  the  assessment  against  him 
for  special  improvements  as  by  the  lot  num- 
bers Is  correct. 

[4]  We  held  in  Fruin  et  aL  v.  Meredith  et 
aL,  146  Mo.  App.  686,  lo&  cit  699,  122  S.  W. 
1107,  that  the  word  "paid"  in  the  proviso  to 
the  section  of  the  city  charter  concerning  the 
payment  of  these  special  tax  bills  was  to  be 
read  as  "payable."  That  being  so,  the  stat- 
ute of  limitations  had  not  run  against  any  of 
these  installments  to  which  these  special 
tax  bills  related  when  this  action  was  com- 
menced. 

We  see  no  reason  to  disturb  the  finding  and 
Judgment  of  the  trial  court  and  that  Judg- 
ment is  affirmed. 

ALLEN  and  BECKBB,  JJ.,  concur. 
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STATE  ez  reL  and' to  Un  o£ /OASTINSAU 
•t  «].  ▼.  SMITH  et  aL    (No.  1M4.)      . 

(Spriii(fieM  Gourt  «(  Appeals.    MltaodrL    Jtine 
16;  191T.)'      • 

1.  Uandakxts     ^=»16(1)— DErtiNsfcs— Fdti±k 
Obde«8— Tkanspoktation  of  Pupils. 

Where  couolidated  diabrict  tiireetors  trana- 
ported  only  part  of.  children  living  2^  milea 
from  school,  injstead  of  all,  .  as  required  by 
Lavrs  1915,  p.  385,  but  such  act  was  so  amended 
by  Act  March  27,  1917  (Laws  1917,  p.  511),  as 
to  make  it  unnecessary  to  transport  those  whom 
consolidation  placed  no  farther  from  a  school 
than  they  were  before,  and  the  present  term  had 
nearly  expired,  of  which'  fact  the  court  takes 
jadicul  notice,  the  directors  would  not  by  man- 
damns  be  required  to  famish  transportation. 

[£d.  Not*.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  4S.] 

2.  SCIIOOI^  AMD  SOHOOI.  DlSXBICTS  ^=>159)^ 
CONSOUDATED  DlSTBICTft— TbANBPOBTATION. 

Under  Laws  1915,  p.  3S5,  where  election  is 
held  on  qnestiott  of  transporting  children  in  a 
consolidated  district,  and  it  carries,  all  those 
ItTing  more  than  2%  miles  from  the  school 
must  be  transported. 

[E^  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  207.} 

Apiieal  from  Clrcait  Ckttirt,  l^nolds 
County;   B.  M.  Bearing,  Judge. 

Mandamus  by  the  State,  on  relation  and  to 
use  of  Guy  Gastineau  and  others,  against 
P.  B.  Smith  and  others,  as  Directors  of  Con- 
solidated School  District  No.  1.  Jndgmost  for 
relators,  and  defendants  appeal.     Afflrmad. 

John  H.  CMtwood  and  C.  M.  Buford,  both 
of  Ellington,  for  appellants.  R:  I.  January 
and  C.  R.  Wadlow,  both  of  Centervllle,  and 
J.  B.  Daniel,  of  Piedmont,  for  respondents. 

FARRINOTON,  J.  On  a  petition  filed  at 
the  instance  of  Guy  Gastineau,  Henry  Baker, 
and  Edward  Haywood  against  the  board  of 
directors  of  consolidated  school  district  No. 
1  the  drcnlt  court  entered  a  Judgment  order- 
ing that  a  peremptory  writ  of  mandamus  be 
issued  against  the  directors  icommanding 
tbem  to  either  furnish  transportation  for  the 
children  «f  the  relators  of  school  age  to  some 
Khool  in  the  sdiool  district,  or  to  furnish 
to  the  dilldren  of  the  relators  an  eletnentary 
school  within  2^  miles  of  the  residence  of 
eadi  of  said  children  on  or  before  January 
1,  191"?.  ■  The  Judgment  Was  rendered  on 
NoTemt>er  29,  19liS.  An  appeal  was  taken  to 
ttis  court  by  the  directors. 

[1,  tl  As  the  laM  Legislature,  the  Forty- 
Ninth  Genertil  Assembly',  passed  an  act 
whldt  was  approved  M^i-ch  27,  1917  (Laws 
1917,  p.  511),  amending  section  4  of  an  act 
approved  March  24,  1915  (Seas.  Laws  1915, 
p.  385),  covering  thla  subject,  this  appeal 
will  In  this  case  serve  no  useful  purpose,  as 
the  children  of  the  relators  are  admititedly 


no  farther  from  a  school  In  the  district  tlian 
tbey  wei«  prior  to  the  copsoltdatloit,  and, 'as 
w«  take..  Judicial  notice  that  the  present 
school  year  is  practically  closed  In  the  coun- 
try districts,  the  order  requiring  the  dlree- 
tora  to  furnish  ttansportation  or  school  fa- 
cilities to  the  children  ot  the  relators  would 
amount  to  a  nullity,  and,  ttie  law  having 
been  amended,  as  stated,  the  directors  would 
not  be  required  to  comply  with  the  order 
which  was  made  in  this  case  for  the  next 
school  year.  The  evidence  shows  that  this 
school  district  waa  formed  by  oousolidating 
several  school  districts,  bat  ttiat  the  chil- 
dren of  the  relators  were  placed  no  farther 
from  a  school  than  they  were  situated  prior 
to  the  consolidation.  It  is,  however,  un- 
questionably shown  In  the  record  that  a 
vote  was  taken  in  the  district  to  transport 
the  children,  and  the  incidental  funds  were 
used  for  this  purpose.  These  directors  only 
transported  such  children  as  were  in  the 
school  district  formerly  known  as  the  Buford 
district,  and  did  not  transport  relators'  chil- 
dren, who  lived  over  2%  miles  from  a  school- 
house  in  the  district.  On  reading  the  act 
of  the  Legislature  it  is  clear  that.  If  a  vote 
is  taken — and  one  was  taken  in  this  Instance 
— to  transport  children  who  live  farther  than 
2V^  miles  from  a  schoolhouse  in  the  district, 
the  transportation  must  include  all  children 
within  the  district  falling  w;ltbin  the  claas, 
and  does  not  contemplate  that  the  directors 
may  use  the  inddeatal  funds  of  the  entire 
district  to  transpo^rt  certain  children  In  the 
district  living  more  than  2^^  miles  from  a 
schoolhouse  and  not  transport  other  children 
in  the  district  living  more  than  2^  miles 
from  a  sdioolhouse.  In  other  words,  the  act 
does  not  contemplate  that  a  majority  of  the 
voters  in  the  district  or  the  school  directors 
will  be  permitted  to  discriminate  against 
certain  children  or  certain  parts  of  the  dis- 
trict. The  whole  district  is  taxed  to  create 
an  Incidental  fund,  and  if  used  at  all  for 
transportation  it  must  be  used  without  par- 
tiality or  discrimination.  As  above  stated, 
the  school  directors  were  transporting  cer- 
tain children  out  of  the  indd^tal  fund 
under  authority  of  a  vote  which  was  taken 
and  the  transportation  of  children  was 
adopted  in  the  district.  It  thereupon  became 
the  duty  of  the  directors  to  transport  all 
the  children  in  the  district  falling  without 
the  2%-mile  line  Irrespective  of  their  par- 
ticular location. 

We  therefore  hold  that  the  Judgment  Of 
the  drcnlt  court  issuing  the  peremptory  writ 
was  proper,  and  it  is  accordingly  affirmed. 

COX,  P.  J.,  concurs. 

STURQIS,  J.,  concurs  in  the  result 
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HUNT  T.  NORTHERN  CONST.  CO.    (No.  20.) 
(Supreme  Court  of  Arkansas.     June  4,  1917.) 

1.  CoTTRTS  <S=»121(1)  —  Action  roa  Wagm  — 

VTSaSALTT  Aa  AFFECTINO   JUEISDICTION. 

In  an  action  for  wages  and  penalty,  under 
Kirby's  Dig.  §  6640,  providing  that,  wliere  wages 
are  not  paid  on  the  day  an.  employ^  is  discharg- 
ed, such  wages  shall  continue  as  a  penalty,  the 
penalty  may  be  added  to  the  wages  due  in  deter- 
mining the  court's  jurisdiction. 

[Ea.  Note.— For  other  cases,  see  CJonrts,  Cent 
Dig.  SI  410,  413,  416,  426.] 

2.  JUSTICBS  OF  THB  PEACE  (e=>188(3)  —  JTJDG- 

KENT— Tbiai.  Dk  Novo— Cohclubivkness— 

Pknalty. 
An  employe's  judgment  in  justice  court  for 
wages  and  penalty,  under  Kirby's  Dig.  §  6649, 
providing  that,  where  wages  are  not  paid  on  the 
day  an  employ^  is  discharged,  such  wages  shall 
continue  as  a  penalty,  and  judgment  recovered  in 
trial  de  novo  in  the  circuit  court  was  conclu- 
sive, although  the  wages  and  accrued  penalty 
were  sufficient  to  give  original  jurisdiction  to  the 
circnit  court,  instead  of  justioe  court,  and  plain- 
tiff could  not  maintain  another  action  for  an  ad- 
ditional amount  in  excess  of  the  jurisdiction  of 
the  justice  court,  his  action  in  bringing  suit  in 
justice  court  being  eauivalent  to  a  remittitur  of 
the  sum  due  Iiim  in  excess  of  the  jurisdiction  of 
that  court,  and  the  trial  in  the  circuit  court  be- 
ing merely  upon  the  same  cause  of  action  aa 
that  tried  in  justice  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  724.] 

Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 

Action  by  T.  D.  Hunt  against  the  Northern 
(Jonfltrtictlon  Company.  Judgment  dlsmlsa- 
ing  complaint,  and  plaintiff  appeals.  Af- 
firmed. 

J.  li.  Taylor,  of  Coming,  for  appellant 
T.  J.  Crowder,  of  Corning,  for  app^ee. 

WOOD,  J.  The  appellant  aUeged  that  the 
appellee  was  a  corporation;  that  he  was  in 
Its  employ  on  the  28th  pf  May,  1915;  that  on 
that  date  the  appellee  was  indebted  to  him 
in  the  sum  of  $58.19  upon  account  for  wages ; 
that  the  account  at  that  time  was  due  and 
unpaid;  and  that  appellee  had  infused  to 
pay  the  same,  although  at  various  times  It 
was  requested  to  do  so.  Appellant  alleged 
that  he  was  emjiloyed  at  a.  wage  of  $125  per 
month;  thfat  the  appellee  on  the  28th  day  of 
Hay,  1915,  dls(diarged  him,  and  at  that  time 
the  appellant  requested  of  the  appellee  the 
money  or  a  valid  check  for  bis  wages ;  that 
the  appellee  refused  to  pay  appellant,  and  on 
the  20th  day  of  July,  1915,  within  60  days 
after  he  was  discharged,  he  filed  suit  in  a ' 
Justice  court  i^or  the  amount  of  his  wages  and 
the  penalty  tiat  had  then  accrued,  and  re- ' 
covered  Judgment  for  the  sum  of  $54.04  be- ' 
fore  the  Justice ;  that  the  appellee  appealed  I 
from  the  Judgment  to  the  circuit  court;  that 
the  cause  was  tried  In  the  circuit  court  on 
'the  l'9th  of  January,  1916,  and  Judgment 
rendered  in  that  court  for  the  sum  of  $58.19, 
his  wages,  and  the  sum  of  $300  for  the 
amount  of  the  penalty  that  had  accrued  from  \ 


the  28th  day  of  May  up  to  and  including  the 
9th  day  of  August,  1915;  tliat  there  Is  now 
due  (he  appellant  from  the  appellee  for  pen- 
alty fpr  failure  to  pay  the  wages  from  the  9tb 
day  of  Anguilt,  1915,  up  to  and  Including  the 
19th  day  of  January,  1916,  at  the  rate  of  $125 
per  month,  totaling  $662.50,  for  which  sum  ap- 
pellant prayed  Judgment,  with  6  per  cent  in- 
terest The  appellee  filed  a  general  demurrer 
to  the  complaint,  which  was  sustained,  and 
the  appellant  refusing  to  plead,  further  a 
judgment  was  entered  dismissing  the  com- 
plaint, and  this  appeal  follows. 

[1]  The  allegations  of  the  complaint  show 
that  the  action  was  one  grounded  on  section 
6649  of  Kirby's  Digest,  which  requires  that 
the  wages  earned  by  servants  and  employes 
of  corporations  are  due  and  payable  on  the 
day  such  servants  or  employes  may  be  dis- 
charged. The  act  requires  that  such  wages 
"shall  not  continue  more  than  sixty  days, 
unless  an  action  therefor  Is  commenced  with- 
in that  time."  If  such  wages  are  not  paid 
within  seven  days  after  such  discharge  and 
demand  has  been  made  for  payment,  then  the 
wages  continue  as  a  penalty  until  paid  at  the 
same  rate.  Under  the  statute  the  penalty  Is 
an  Incident  to  the  amount  due. for  wages  and 
may  be  added  to  the  wages  dne  In  determin- 
ing Jurisdiction.  St  U,  I.  M.  &  S.  Ry.  Go.  ▼. 
Walsh,  86  Ark.  147-149, 110  S.  W.  222. 

[2]  At  the  time  appellant  Instituted  bis 
suit  In  the  Justice  court  the  amount  of  the 
wages  and  accrued  penalty  together  was  suf- 
ficient to  give  Jurisdiction  also  to  the  cir- 
cuit court  But  appellant  elected  to  bring 
Us  suit  In  the  Justice  court,  and  he  Is  there- 
fore limited  In  the  amount  which  he  could 
recover  to  the  Jurisdiction  of  that  Court  The 
bringing  of  his  suit  in  the  Justice  court  was 
tantamoimt  to  a  remittitur  by  appellant  of 
the  stun  due  him  as  a  penalty  In  excess  of 
$300,  and  after,  the  Judgment  of  the  justice 
was  rendered  to  the  full  amount  of  the  Juris- 
diction of  the  Justice,  In.  appellant's  favor, 
Including  the  penalty  that  had  accrued  at  the 
time  such  Judgment  became  final  on  the  trial 
anew  In  the  circuit  court  appellant  could 
not  thereafter  bring  a  separate  suit  for  the 
balance  of  the  penalty  that  might  then  have 
been  recovered,  had  appellant  elected  to  bring 
his  suit  originally  in  the  circuit  court  The 
trial  anew  In  the  circuit  court  on  appeal 
was  but  the  same  cause  of  action  that  bad 
been  tried  by  the  Justice  court,  and  the 
judgment  of  that  court  completely  extin- 
guished all  sums  due  appellant  In  excess  of 
the  Justice's  Jurisdiction.  Hunton  v.  Luce, 
60  Ark.  146,  150,  29  S.  W.  161.  28  I*  R.  A. 
221,  46  Am.  St  Rep.  1C6.  The  penalty  could 
only  continue  to  the  time  Of  the  trial  in  the 
circuit  court,  and  the  entire  amount  due 
appellant  for  his  wages  and  the  penalty  was 
merged  In  that  Judgment  St  L.,  I.  M.  &  S. 
Ry.  Co.  V.  Paul,  64  Ark.  83,  40  S.  W,  705. 
37  li.  R.  A.  504,  62  Am.  St  Rep.  154. 

If  appellant's  wages  had  been  paid,  but 
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tbe  penalty  also  due  him  had  not  been,  paid, 
then  appellant  could  have  maintained  a  sep- 
uate  action  for  the  penalty.  Railway  v. 
Plctett,  70  Ark.  226,  67  S.  W,  870.  But  ap- 
pellant could  not  split  up  his  cause  of  action 
for  a  penalty  and  bring  separate  sulbi  for 
same.  When  he  sued  for  his  wages  and  the 
penalty  Incident  thereto  before  the'  justice, 
this  barred  his  right  of  action  in  aby  oQier 
suit  for  the  penalty. 

The  Judgment  is  therefore  correct,  and  It 
Is  affirmed. 


BELL  T.   S0I3TH  ARKANSAS  LAND  CO. 

(No.  16.) 
(Supreme  Coort  of  Arkansas.    Jane  4,  1917.) 

1.  TENDOB    AMD     PnnCHASBB    «=9233  —  BONA 

Fide  Pttbchasbks— TJnrkcobdbd  Deed. 
Under  the  express  provisions  of  Kirby's  Dig. 
{  763,  an  unrecorded  deed  was  not  good  against 
subsequent  innocent  pnrcAasers  for  value. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  f{  663-666.] 

2,  Tesdob  ahd  Pubchaseb  <S='242  —  Bona 

riDE  PUBCHASEBS— BUEDEN    OF  PeOOF— NO- 
TICE OF  IRFIBMITIES. 

Where,  in  an  action  to  quiet  title,  the  un- 
disputed evidence  showed  that  a  valuable  con- 
sideration passed  from,  defendant  to  its  grantors, 
the  burden  was  on  plaintiff  to  show  that  defend- 
ant had  notice  of  the  infirmities  in  the  title  of 
its  grantors. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  K  603-605.] 

I.  Yendob  and  Pubchaseb  4=3224  —  Defect 

IN  Tl-BLE— NoaiCEr-QUITCLAIM  DEED. 

The  fact  that  a  deed  in  the  chain  of  title 
ires  only  a  quitclaim  deed  did  not  of  itself  give 
notice  of  delect  in  the  tide  of  the  grantor  or 
prtdnde  the  nantee  from  being  protected  as  an 
innocent  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  gj  469-473.] 

4.  Vendor  and  Pubchaseb  9=3229(2)— Bona 
Fide  Pttbchasers— TJnkecobded  Deed. 
Tliat  a  purchaser  knew  of  the  execution  of 
an  invalid  tax  deed  by  the  state  and  of  pay- 
ment of  taxes  on  the  land  by  the  grantee  did  not 
charge  sodi  purchaser  with  notice  of  an  unre- 
cordeid  quitclaim  deed  from  the  former  owner 
to  the  grantee  in  the  tax  deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pordiaser,  Cent  Dig.  |  479.} 

Appeal  from  Ouachita  Chancery  Court; 
-Jas.  M.  Barker,  Chancellor. 

Action  by  George  A.  Bell  against  the  South 
Arkansas  Land  Company.  From  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

T.  L  Thornton,  of  Camden,  for  appellant 
Wingo  &  Medc.  of  Stuttgart,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  In- 
stitnted  by  appellant  cgalnst  appellee  in  the 
djancery  court  of  Ouachita  county  to  quiet 
title  to  a  tract  of  land  in  that  county. 
Both  parties  to  the  controversy  claim  title 
from  a  common  sotrrce,  that  is  to  s«y,  under 
deeds  executed  by  G.  W.  Newton,  who,  it  is 
conceded,  originally  owned  the  land.  The 
land  was  forfeited  to  the  state  for  nonpay- 
mpnt  of  taxes  In  the  year  1883,  anA  appel- 


llnt  purchased  the  state's  Interest  and  le- 
cetved  a  deed  from  the  oommissloner  of  state 
lands  in  May,  1907.  It  is  conceded  that  tlie 
forfeiture  was  void,  and  that  appeHant  a©- 
quired  no  title  to  tbo  land  under  Ub  deed 
from  the  state. 

Appellant  obtained  a  quitclaim  deed  from 
Newton  dated  February  28,  1007,  and  paid 
taxes  on  the  land  for  several  years  there- 
after, but  did  not  take  actual  possession,  nor 
did  he  file  the  deed  for  record  until  after  a 
short  time  before  the  commencement  of  this 
suit,  which  was  after  the  conveyance  of  the 
land  by  Newton  to  appellee's  grantor.  The 
lands  are  still  wild  and  unoccupied.  Newton 
executed  a  quitclaim  deed  to  A.  N.  Meek  and 
J.  D.  Reynolds  on  January  6, 1914,  and  those 
grantees  conveyed  the  lands  by  deed  dated 
June  26, 1914,  to  appellee  for  a  consideration 
of  $400,  paid  in  cash,  as  recited  in  the  deed. 
The  two  last  mentioned  deeds  were  promptly 
recorded,  but  the  deed  from  Newton  to  ap- 
pellant was  not  filed  for  record  until  June 
14,  1016.  Newton  Informed  Meek  and  Rey- 
n<^  when  be  executed  the  deed  to  them 
that  he  wtis  not  asserting  any  claim  to  the 
land,. but  the  testimony  adduced  by  appellees 
Shows  that  the  managing  officer  of  appellee, 
who  negotiated  the  purchase  of  the  land 
from  Meek  and  Reynolds,  had  no  Informa- 
tion of  the  prior  conveyance  from  Newton  to 
appellant  Appellee  procured  an  abstract  of 
title  before  Closing  the  deal  with  Meek  and 
Reynolds,  and  observed  from  the  abstract 
that  appellant  had  a  tax  deed  from  the  state, 
but  was  advised  that  the  foi^eiture  to  the 
stitte°  under  which  appellant  claimed  title 
was  void,  and  disregarded  it  as  a  defect  in 
the  title  of  the  parties  who  were  conveying. 

[1]  The  unrecorded  deed  from  Newton  to 
appeuant  was  not  good  against  subseqnent 
Innocent  purchasers  fbr  value.  Kirby's  Di- 
gest, I  763 ;  Penrose  v.  Doherty,  70  Ark.  256, 
67  9.  W.  SOS. 

[2]  It  is  undisputed  that  a  valuable  oonsid- 
eraticm  passed  from  appellee  to  its  grantors 
for  the  conveynnce  of  the  land,  so  the  bur- 
den of  proof  was  on  appellant  to  show  that 
'appellee  had  notice  of  the  inflnuities  In  the 
title  of  its  grantors.  Osceola  Land  Co.  v. 
Chicago  Mill  &  Lumber  Co.,  84  Ark.  1,  103 
S.  W.  609;  Wliite  v.  Mottett,  108  Ark.  497. 
168  8.  W.  505. 

[8]  The  fact  thot  the  deted  from  Newton 
to  Me^  and  Reynolds  In  the  line  of  appel- 
lee's title  was  a  qnltclalm  does  not  of  Itself 
bar  appellant  of  its  defense  as  an  innocent 
purchaser.  Miller  v.  Prnley  ft  Greenwood  4 
Co.,  23  Ark.  735;  Brown  v.  Nelms,  86  Ark. 
368,  112  S.  W.  373;  Henry  'WTrape  Co.  v. 
Cox,  122  Ark.  445,  183  8.  W.  956;  Case  v. 
Caddo  River  Lumber  Co.,  126  Ark.  240,  190 
S.  W.  440. 

[4]  Nor  was  the  Information  received  by 
appellee  of  the  tax  deed  from  the  state  to 
appellant  sufficient  to  charge  notice  of  the 
nh recorded  deed  from  Newton.     Hie  claim 
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asserted  by  appellant  In  paying  taxes  on  the 
land  was  reasonably  inferable  to  Ms  asser- 
tion of  title  under  the  void  tax  forfeiture. 
At  least,  appellee  had  the  right  to  so  re- 
gard the  matter,  and  Is  not  necessarily 
chargeable  with  notice  of  a  claim  under  the 
unrecorded  deed  from  Newton. 

There  is,  as  before. stated,  no  proof  at  all 
In  the  record  that  appellee's  managing  offi- 
cer, who  purchased  the  land,  had  any  actual 
notice  of  the  unrecorded  deed  or  any  infor- 
mation to  put  him  upon  notice.  The  burden 
being  upon  appellant  to  prove  that  appellee 
had  notice  of  the  claim  under  the  unrecord- 
ed deed,  and  having  failed  to  maintain  that 
burden.  It  follows  that  the  chancellor  was 
correct  In  finding  that  appellee  was  an  in- 
nocent purchaser  for  value,  and  in  refusing 
to  quiet  appellant's  title. 

AfBrmed. 


BBINKIiSY  et  al.  v.  HALLIBURTON  et  al. 
(No.  26.) 

(Supreme  Court  of  Arkansas.     June  4,  1917.) 

Taxation    <8=>643,    764(2)— Tax   Deeps— De- 

SCBIPnoN. 
A  description   of  land   in   tax   proceedings 
and  in  the  tax  deed  as  follows:  "N  of  R.  R. 
frl.  S.  W.  %,  Section  26,  T.  6,  N.  R.  7  E.,  ll!o 
acres,"  was  insufficient. 

lEd.  Notei— For  other  cases,  see  Taxation, 
Cent  Tug.  a  1308,  1520,  1521.] 

Appeal  from  Circuit  Court,  Crittenden 
County ;  W.  J.  Driver,  Judga 

Action  by  Clara  F.  Brinkley  and  others 
against  Wesley  Halliburton  and  others. 
From  a  Judgment  of  dismissal,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

B.  3.  Semmes,  of  Memphis,  Tenn.,  {pr  ap- 
pellants. W.  R  Satterfield,  of  Helena,  for 
appellees. 

HUMPHR£:tS,  J.  A  demurrer  was  sus- 
tained to  the  complaint  in  this  case,  and  ap- 
pellants refusing  to  plead  further,  the  com- 
plaint was  dismissed.  From  the  Judgment 
dismissing  the  suit,  an  appeal  has  been  pros- 
ecuted-to  this  court.  The  proceeding  is  one 
In  ejectment  to  oust  appellees  from  the  pos- 
session of  a  part  of  the  southwest  quarter, 
section  26,  township  6  north,  range  7  east, 
in  Crittenden  county,  Ark.  The  complaint  al- 
leged that  apprilants  were  the  owners  of  the 
S.  W.  14  of  secUon  26,  township  6  north, 
range  7  east,  In  said  county  and  state;  that 
they  deralgned  title  from  the  government 
through  mesne  conveyances;  that  appellees 
were  In  possession  of  part  of  said  real  estate 
by  purchase  from  W.  M.  Books  and  wife  who 
had  obtained  a  tax  deed  under  a  tax  sale  in 
the  chancery  court  of  Crittenden  county, 
wherein  the  board  of  directors  of  the  St 
EYands  levee  district  was  plaintiff,  and 
Ruth  Ellis  et  al.  were  defendants;  that  the 
tax  sale  was  void  for  the  reason  that  the 
land  was  Indeflnlt^y  described;  that  the  de- 


scription In  the  tax  proceedings,  and  tax  deed 
was  as  follows:  "N  of  K.  R.  frl.  S.  W.  %. 
Section  26,  T.  6,  N.  B.  7  B..  126  acres";  that 
tbe  S.  W.  ^  of  section  26,  township  6  H^ 
range  7  E.,  Is  a  regular  quarter  section. 

The  question  presented  by  tbe  appeal  is 
whether  the  description  was  sufficient  to- 
validate  the  tax  proceedings  and  support  tbe 
tax  deed.  The  tax  proceedings  were  Insti- 
tuted and  the  tax  deed  was  executed  under 
Act.  262  of  Acts  of  the  General  Assembly  or 
1909.  Being  a  special  proceeding  In  rem 
on  warning  order,  it  was  necessary  to  cor- 
rectly describe  the  land  in  order  to  confer 
Jurisdiction  on  tbe  court  decreeing  the  sale. 
In  construing  said  act,  this  court  said  in 
Beck  V.  Ander8<H>-Tully  Co.,  113  Ark.  316, 
169  S.  W.  246,  that: 

"A  complaint  correctly  describing  the  lands, 
under  the  act  Is  the  primal  step  in  the  pro- 
ceeding. It  is  the  basis  upon  which  the  derk 
must  act  in  giving  the  notice  provided  for.  No 
presumptions  can  be  indulged  in  favor  of  a  de- 
cree grounded  upon  a  complaint  that  does  not 
contain  a  correct  description  of  the  particular 
tracts  of  land  ordered  to  be  sold.  The  notice 
must  be  given  by  the  clerk  of  the  lands  describ- 
ed in  the  complaint.  Unless  the  lands  are  cor- 
rectly described,  the  notice  will  necessarily  bo- 
insufficient.  Neither  the  complaint  nor  the  no- 
tice are  susceptible  of  amendment,  and  there- 
fore no  presumptions  can  be  indulged  contrary 
to  what  they  show  on  their  face,  "rhey  are  pre- 
limiDary  and  prerequisite  to  a  seizure  and  con- 
trol by  the  court  of  tbe  land  sought  to  be  con- 
demned for  the  delinquent  taxes." 

In  detemilning  the  sufficiency  of  the  de- 
scription, the  abbreviation  "frl."  must  b» 
treated  as  surplusage  under  the  rule  laid 
down  in  tbe  recent  case  of  Rudker  v.  Aiican- 
sas  Land  &  Timber  Co.,  194  S.  Wi.  21.  Omit- 
ting the  abbreviation  "frl.,"  the  description 
wU}  then  read:  "N  of  R.  B.  S.  W.  %.  Section 
26,  T,  6,  N.  R.  7  E.,  126  acres."  Tbe  rule  and 
reasons  therefor,  by  which  the  sufficiency  of 
this  description  must  be  tested,  was  laid 
down  In  Buckner  v,  Sugg,  79  Ark.  442,  96  S. 
W.  184,  in  the  following  language:  . 

''It  is  well  settled,  not  only  by  the  decisions 
of  this  court,  but  by  tbe  adjudged  eases  in  the 
coui-ts  of  other  states,  as  far  as  we  can  discover., 
that,  in  order  to  make  a  valid  assessment  and 
sale  of  land  for  taxes,  the  land  must  be  de- 
scribed with  certainty  upon  the  aasessment  rolls 
and  in  all  snbsequent  proceedings  for  the  en- 
forcement of  payment  of  the  tax.  He  chief 
reason  for  this  requirement  is  that  the  owner 
may  have  information  of  the  charge  upon  his. 
property.  It  has  sometimes  been  said  that  a  de- 
scription that  would  be  sufficient  in  a  convey- 
ance between  individuals  would  generally  b» 
sufficient  in  assessments  for  taxation.  We  do 
not  however,  consider  that  a  safe  test  Tbe  de- 
scription in  tax  proceedings  mui<t  be  -  such  as. 
wiU  fully  apprise  the  owner,  without  recourse 
to  the  superior  knowledge  peculiar  to  him  as 
owner,  that  the  particular  tract  of  his  land  i» 
sought  to  be  charged  with-  a  tax  lien.  It  most 
be  such  as  will  notify  the  public  what  lands 
are  to  be  offered  for  sale  in  case  the  tax  be  not 
paid." 

This  rule  wa»  reiterated  and  .approved  in. 
Woodall,  V.  Edward?,  83  Ark.. 334,  ICH  S.  W. 
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128;  King  ▼.  Booth,  M  Ark.  806,  126  S.  W. 
830;  Beck  v.  Anderson-TnUy  C!ompany,  113 
Art.  316,  16©  S.  W.  346 ;  and  Guy  v.  Stai*- 
fldd,  122  Ark.  376, 188  S.  W.  Oea  In  discuss- 
ing the  sufficiency  of  descriptions  In  tax 
sales  and  deeds,  Mr.  Justice  Rlddlck  said  in 
tbe  case  of  Cooper  t.  Lee,  59  Ark.  460,  27 
S.  W.  970,  that: 

"A  description  wUcb  is  intelligible  only  to 
persona  posaeasing  more  than  the  average  intel- 
ugence,  or  the  use  and  understanding  of  which 
is  confined  to  the  locality  in  which  the  land  lies, 
is  not  sufficient." 

In  refereoce  to  d  description  by  abbrevla- 
tlona,  tbe  same  learned  Justice  in  tbe  same 
ose  said: 

"A  description  of  the  land  by  the  abbrevia- 
tions oommionly  used  to  designate  government 
lobdivisions  sufficiently  identifies  it;  but  the 
use  of  abbreviations  in  a  tax  assessment  or  no- 
tice must  be  confined  to  those  commonly  used 
and  understood." 

In  special  statutory  proceedings  to  enforce 
tax  charges  against  lands,  the  abbreviations 
employed  must  have  been  In  such  general 
use  and  knowledge  In  reference  to  govern- 
raeat  surveys  that  the  meaning  thereof  will 
be  intelligible  not  only  to  experts,  but  also 
to  persons  vrlth  only  ordinary  knowledge  of 
soch  matters. 

Appellees  contend  that  the  abbreviations 
employed  sufficiently  describe  all  that  part 
of  the  S.  W.  %  of  section  26  In  township  6 
north,  range  7  east  By  the  allegations  of 
the  complaint,  there  are  150  acres  north  of 
the  Chicago,  Rock  Island  &  Pacific  Railroad 
in  said  quarter  section,  whereas  the  sup- 
posed description  covers  only  125  acres.  Un- 
der the  well-known  rule  that  quantity  yields 
to  course  and  distance,  the  dlfterence  in 
acreage  would  not  render  the  description  In- 
definite. The  abbreviation  "R.  R."  Is  not  an 
abbreviation  commonly  used  to  designate  gov- 
ernment subdivisions.  Government  surveys 
were  not  made  with  reference  to  railroads. 
The  abbreviation  "H.  R,"  does  not  necessari- 
ly convey  the  meaning  of  railroad  to  one  of 
only  ordinary  experience  In  land  titles.  As 
suggested  by  appellants,  the  letters  could 
have  reference  to  Ridse  Road  or  River  Road. 
It  ml{^t  refer  to  any  natural  or  artificial 
moiroment  where  such  letters  wer^  used  in 
^Ung  the  monument  in  mind.  If  by  gen- 
eril  osage  the  letters  have  become  so  definite 
in  meaning  that  the  ordinary  man  would 
know  that  they  meant  railroad,  the  question 
might  well  arise,  What  railroad?  Testing 
the  description  before  us  by  tbe  rule  laid 
down  by  tills  coort,  we  have  concluded  that 
the  description  is  fatally  defective. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  is  remanded,  with 
taistnictioDa  to  overrule  the  demurrer  to  tbe 
oompialat. 


DUNBAR  et  al.  v.  ALPHIN.    (No.  36.) 
(Supreme  Court  of  Arkansas.     June  11,  1917.) 

1.  Fbaddulent     Convetanoes     €=»278(2)— 
Conveyance  to  Wire — Pbesitmptions. 

Conveyances  made  by  the  husband  to  his 
wife  are  looked  upon  with  suspicion  and  scm- 
tinized  with  care;  and,  when  voluntary,  they 
are  prima  facie  fraudulent;  and,  when  the 
debtor  is  insolvent,  they  are  presumed  conclu- 
sively to  be  fraudulent  as  to  existing  creditors. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  802.] 

2.  Fraudulent     Convetanoes      «=»298(3)— 
Evidence— SuFricxENoT. 

In  a  suit  to  cancel  a  deed  from  husband  to 
wife  as  a  fraud  upon  plaintHTs  rights  as  cred- 
itor, evidence  held  to  show  that  tbe  husband 
was  insolvent  at  the  time  he  conveyed  the  prop- 
erty to  his  wife  and  that  be  conveyed  it  to  de- 
feat the  plaintiff  in  the  collection  of  hia  debt 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  804.] 

Appeal  from  Unioa  Chancery  Court;  J.  M. 
Barker,  Chancellor. 

Action  by  J.  H.  Alphln  against  J.  6.  Dun- 
bar and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

J.  H.  AlphUi  instituted  this  action  in  the 
chancery  court  against  J.  G.  Dunbar  and 
Sarah  Dunbar  to  cancel  and  set  aside,  as  a 
fraud  upon  his  rights  as  a  creditor,  a  deed 
from  husband  to  wife.  The  facts  are  sub- 
stantially as  follows: 

J.  G.  Dunbar  became  indebted  to  Mrs.  A. 
L.  Alphln  upon  an  open  account  Her  hus- 
band, J.  S,  Alphln,  was  her  agent  and  trans- 
acted all  her  business  for  her.  She  died  on 
the  2d  day  of  March,  1909,  Intestate,  and  left 
surviving  her,  the  plaintiff,  J.  H.  Alphln,  as 
her  sole  heir  at  law.  J.  S.  Alidiin  was  the 
general  agent  of  J.  H.  Alphhi  and  transacted 
his  business  for  him.  J.  S,  Alphln  asked 
Dunbar  to  pay  the  account  from  time  to  time 
after  the  death  of  his  wife  and  claimed  that 
it  amounted  to  over  $3,000.  Finally,  on  the 
18th  day  of  November,  1911,  in  company 
with  Emon  O.  Mahony,  his  attorney,  he  went 
to  the  residence  of  J.  G.  Dunbar  about  3% 
miles  from  El  Dorado  in  Union  county,  Ark., 
and  pressed  blm  for  a  settlement  of  the  ac- 
count He  insisted  that  Dunbar  should  give 
him  a  mortgage  on  his  lands  to  secure  the 
account  and  Dunbar  agreed  to  do  so  if  it 
was  satisfactory  with  his  wife  and  promised 
to  come  In  that  afternoon  and  execute  the 
mortgage.  Alphln  and  Mahony  then  return- 
ed to  £1  Dorado,  and  a  short  time  afterwards 
on  the  same  day  the  father-in-law  of  J.  G. 
Dunbar  went  Into  the  circuit  clerk's  office 
and  filed  for  record  a  deed  from  Dunbar  to 
his  wife  to  120  acres  of  land.  Tbe  deed  was 
executed  on  February  7,  1911.  J.  H.  Alphln 
at  once  filed  suit  in  the  circuit  court  against 
J.  G.  Dunbar  for  the  sum  of  13,159.07  and 
caused  an  attachment  to  be  Issued  and  levied 
on  the  lands  In  controversy  together  with  oth- 
er rc9.I  estate  belonging  to  Dunbar.    On  De- 
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cember  23,  1911,  J.  H.  Alpbin  Instituted  this 
action.  Ija  the  <^ancery  court  against  3.  O. 
Dunbar  and  Sarah  Donbar,  his  wife,  to 
cancel  and  set  aside  the  deed  as  a  fraud  up- 
on his  rights  as  a  creditor.  On  May  14,  1915, 
J,  H.  Alphln  obtained  Judgment  In  the  clr- 
coit  court  against  J.  G.  Dunbar  in  the  sum 
of  $2,300.  The  attachment  branch  of  the 
case  was  not  tried  until  the  10th  day  of  April, 
1916,  at  which  time  the  attachment  was  sus- 
tained. Dunbar  owned  440  acres  of  land,  160 
of  which  constituted  his  homestead.  All  of 
the  land  was  ordered  sold  under  the  attach- 
ment except  his  homestead.  The  lands  or- 
dered sold  under  the  attachment  were  the 
120  acres  In  controversy  and  also  160  acres 
which  bad  been  deeded  to  his  attorneys  as 
a  fee  for  defending  the  suits  brought  against 
him  by  J.  H.  Alphin.  The  lands  sold  under 
the  attachment  were  bought  by  J.  H.  Alphiu 
for  the  sum  of  $2,600.  At  the  September 
term,  1916,  the  present  action  was  tried  by 
the  chancellor,  and  it  was  decreed  that  the 
deed  from  Dunbar  to  his  wife  to  the  120 
aeres  in  controversy  should  be  canceled,  the 
court  having  found  that  it  was  executed  in 
fraud  of  the  rights  of  Alphin  as  a  cred- 
itor.   The  Dunbars  have  api>ealed. 

J.  W.  Warren,  of  Camden,  for  api>ellant8. 
Mahony  &  Mahony,  of  El  Dorado,  and  H. 
S.  Powell,  of  Camden,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  well  settled  In  this  state 
that  conveyances  made  by  the  husband  to  his 
wife  are  looked  upon  with  suspicion  and 
scrutinized  with  care;  when  voluntary,  they 
are  prima  fade  fraudulent;  and,  when  the 
debtor  is  Insolvent,  they  are  presumed  con- 
clusively to  be  fraudulent  as  to  existing  cred- 
itors. This  rule  is  so  firmly  established  In 
this  state  that  only  a  few  cases  in  support 
of  it  need  be  cited.  Driggs  &  Co.'s  Bank  v. 
Norwood,  50  Ark.  46,  6  S.  W.  323,  7  Am.  Sfc 
Rep.  78;  Brady  v.  Irby,  101  Ark.  578,  142 
S.  W.  1124,  Ann.  Cas.  1913E,  1054 ;  Goodrich 
v.  Bagnell  Timber  Co.,  105  Ark.  90,  150  S. 
W.  406;  Papan  v.  >?ahny,  106  Ark.  230,  152 
S.  W.  107;  and  Simon  v.  Reynolds-Davis  Gro. 
Co.,  108  Ark.  164,  156  S.  W.  1015. 

In  the  present  case  an  attempt  Is  made  by 
Dunbar  to  show  that  he  owed  his  wife  at  the 
time  he  executed  the  deed  to  her.  He,  him- 
self, testified  that  be  owed  her  $800  and 
executed  the  deed  to  her  in  payment  of  it 
Tbe  deed  Itself  recites  a  consideration  of 
$800.  He  testified  that  right  after  they  were 
married  his  wife  let  him  have  $100  in  gold 
which  his  father-in-law  had  given  her;  that 
her  father  also  gave  her  11  head  of  hogs,  atid 
2  yearlings;  that  the  rest  of  the  money  she 
let  him  have  came  from  this  stock  and  its 
Jncirease.  He  admitted  that  he  never  gave 
Mb  wife  a  note  or  other  evidence  of  his  In- 
Jebtedness  to  her.  He  stated  that  she  kept 
*fl  account  of  It,  but  no  offer  to  introduce 
ttaer  account  in  evidence  was  made.  He  also 
admitted  that  he  took' possession  of  the  cows 


and  hogs  and  assessed  thera  la  his  own  name- 
and  paid  .  taxes  on  them.    The  account  in 
question  was  a  running  account  extending 
over  a  period  of  nearly  10  years.    The  record 
does  not  show  the  exact  number  of  years 
Dunbar  bad  been  marrledj  but  it  does  show 
that  they  had  six  chUdren.     The  deed   In 
question  was  executed  on  February  7,  1911» 
and  it  was  not  filed  for  record  until  the  aft- 
ernoon of  November  18,  ,1911,  the  day   ou 
which  Alphin  and  his  attorney  pressed  Dun- 
bar for  security  for  the  debt.    Dunbar  says 
that  he  does  not  know  why  the  deed  was 
not  recorded  sooner.    Mrs.  Dunbar  was  not  a 
witness  In  the  case,  aiid  no  excuse  Is  given 
for  her  not  testifying.     All  these  circum- 
stances negative  the  Idea  that  Dunbar  con- 
veyed the  land  in  good  faith  to  his  wife  in 
payment  of  a  debt  which  he  owed  her.    It 
was  also  ediown  by  a  brother  and  a  tenant  on 
the  place  that  they  heard  Dunbar  state  to- 
J.  S.  Alphin  that  he  would  have  to  let  his 
wife  have  something  to  satisfy  her,  and  that 
Alphin  replied  that  it  would  be  all  right  for 
him  to  do  so;   for  he  would  have  300  acres 
left  and  that  would  be  worth  from  $10,000 
to  $15,000.    They  said  he  spoke  of  conveying 
120  acres  to  his  wife.    Alphin  denies  that 
h^  made  any  such  statement  to  Dunbar.    The 
tenant  states  that  this  conversation  occurred 
right  after  Christmas;  that  he  remembers  it 
occurred  at  this  time,  because  he  left  for 
Louisiana  in  March,  1911.    He  stated  that  he 
did  not  remember  any  other  part  of  the  con- 
versation.   According  to  his  testimony,  this 
conversation  occurred  early  in  1911,  before 
the  deed  was  executed.    According  to  Dun- 
bar's brother,  this  conversation  occurred  only 
two  or  three  weeks  before  Alphin  sued  Dun- 
bar and  attached  his  land.    Besides  this.  Dr. 
Hilton  testified  that  Dunbar  talked  with  him 
about  Alphin's  claim  and  thought  that  it 
was  too  much.     He  told  him  he  wanted  to 
tie  up  his  land  in  some  way  until  be  could 
get  a  settlement  out  of  Alphin.    He  stated 
that  he  had  more  land  that  he  could  claim 
as  exempt  and  wanted  to  sell  or  mortgage  a 
part  of  it  in  order  to  effect  a  settlement  with 
Alphin.     Alphin  and  Mahony  both  testified 
that  when  they  pressed  Dunbar  for  security 
in  November,  1911,  he  did  not  say  anything 
about  having  conveyed  the  land  to  his  wife, 
but,  on  the  other  hand,  promised  to  give 
Alphin  a  mortgage  on  it  to  secure  his  indebt- 
edness.    Instead  of  doing  as  he  promised 
them,  his  father-in-law  went  Immediately  and 
filed  the  deed  which  ho  bad  previously  exe- 
cuted to  his  wife.    He  also  claimed  that  his 
remaining  property  was  worth  nracSi  more 
than  the  debt  he  oV\ed  to  Alphin.     In  re- 
sponse to  this  claim,  it  may  be  said  that  he 
conveyed  this  120  acres  to  his  wife  for  a 
consideration  of  $S00,  and  that  the  land  In 
question,  to^rether  with  the  other  160  acres 
owned  by  him  whldi  was  subject  to  execu- 
tion, only  brought  $2,600  at  the  sale  under 
attachmecit.    Aftecjheattaphinent  was  levied 
upon  his  land,  he  conveyed  the  160  acres  to 
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Ilia  attorneys  tor  their  fee  In  defetj(Mng  the 
snlts  brought  by  Alphln.  If  the  lands  had 
been  worth  $15,000  as  claimed  by  Dimbar,  it 
la  to  be  presumed  that  they  would  not  have 
permitted  them  to  be  sold  for  the  sum  of 
f2,000,  or  that  Dunbar  would  have  conveyed 
them  to  his  attorneys  for  their  fee  and  for 
no  additional  conslderatl<m.  Dunbar's  wife 
had  permitted  him  to  use  her  property  for  a 
period  of  time  extending  over  8  or  10  years 
and  to  obtalB  credit  on  the  faith  of  him  own- 
ing it 

[2]  Under  all  the  facts  and  drcnmstances 
adduced  In  evidence,  we  are  of  the  opinion 
that  the  preponderance  of  the  evidence  shows 
that  Dunbar  was  insolvent  at  the  time  he 
conveyed  the  property  in  question  to  his  wife, 
and  that  he  conveyed  it  to  her  In  order  to 
defeat  the  plaintiff  in  the  collection  of  his 
debt.  Therefore  the  chancellor  was  right 
In  his  conclusion  of  fact  and  properly  grant- 
ed the  plaintiff  relief  prayed  for  in  his  com- 
plaint. 

It  follows  that  the  decree  must  be  af- 
firmed. 


MILIiS  V.  HTTBTiBY  HARDWARE  &  FUR- 
NITURE CO.     (Xo.  33.) 
(Supreme  Court  of  Arkansas.    June  11,  1917.) 
Pbhtcipai.  and  Aqbnt  <8=j92(2)— Payment  to 

AOENT. 

Defendant  bought  a  carload  of  lime  from 
tile  company  under  which  plaintiff  was  doing 
business.  Plaintiff's  superintendent  in  charge 
of  the  business  had  authority  to  receive  and  fiU 
orders,  pay  the  laborers,  receive  checks,  trans- 
mit them  to  plaintiff,  but  had  no  authority  to 
canh  them.  Defendant  in  payment  for  the  lime 
aent  a  check  addressed  to  the  company  which 
was  cashed  by  plaintiff's  superintendent  in  vio- 
lation of  his  authority,  whereupon  plaintiff  de- 
manded payment  from  defendant.  Seid,  that 
defendant  was  not  respoasible  for  the  dereliction 
of  the  plaintiff's  agept,  and  the  check,  when  re- 
ceived,  constituted   full   payment. 

[Ed-  Note. — For  other  cases,  see  Principal  and 
Aient,  Cent  Dig.  {  246.] 

Appeal  from  Circuit  Court,  Bradley  Coun- 
ty ;    Turner  Butler,  Judge. 

Action  by  T.  B.  Mills  against'  the  Hurley 
Hardware  4  Furniture  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

T.  R.  Mills  was  the  sole  owner  ot  a  lime 
mantifactarlng  plant  situated  at  Batesvllle, 
Aiic.,  which  plant  conducted  its  business  un- 
der the  trade-name  of  Batesvllle  White  Lime 
Company.  One  A.  B.  Gowens  was  In  the  em- 
ploy of  appellant  as  superintendent,  or  fore- 
man, of  the  manufacturing  at  the  plant.  The 
main  office  of  the  plant  was  at  Little  Rock, 
■wliere  appellant  resided,  and  where  the  rec- 
ords and  books  were  kept.  Appellant  spent 
about  one-third  of  the  time  at  his  plant  The 
duty  of  the  foreman  and  superintendent, 
Gowens,  was  to  employ  laborers,  manufac- 
ture lime,  and  pay  the  laborers  oh  pay  day. 
The  appellant  sent  to  meet  these  pay  rolls 


checks  payable  to  A.  B.  Gowens,  superintend- 
ent. It  was  also  within  the  line  pf  A.  B. 
Gowens'  employment  to  receive  the  mail  at 
the  plant,  open  letters,  and  fill  orders  when. 
In  his  opinion,  the  purchasers  were  reliable, 
and  when  any  checks  were  received  through 
the  mall  they  were  to  be  forwarded  to  ap- 
pellant in  Little  Rock,  where  they  were  de- 
posited for  collection.  He  appeared  to  act 
with  reference  to  the  management  of  the 
Batesvllle  White  Lime  Company  as  Its  man- 
ager. His  authority  was  not  questioned,  and 
he  acted  right  along  as  manager  of  the  prop- 
erty and  paymaster  for  the  laborers.  The 
fi^rst  National  Bank  of  Batesvllle  had  no  ex- 
press authority  from  appellant  to  cash  checks 
drawn  in  the  nam«  of  the  Batesvllle  White 
Lime  Company  and  presented  by  A.  B.  Gow- 
ens. On  September  10,  1913,  appellee  or- 
dered, through  letter,  from  the  Batesvllle 
White  Lime  Company,  at  Batesvllle,  Ark.,  a 
ea'-load  of  lime.  The  order  amounted  to 
193.60,  less  fright  The  lime  was  shipped 
from  the  plant  by  Gowens  and  received  by 
the  appellee.  It  was  sold  on  30  days'  time. 
M,  the  expiration  of  the  time  appellant  wrote 
a  letter  to  appellee  inclosing  a  bill  for  the  lime. 
Ai^iellee  immediately  wrote  appellant  that  it 
had  forwarded  a  dieck  for  the  amount  to  the 
Batesvllle  White  Lime  Company,  Batesvllle, 
Ark,  Upon  receipt  of  this  letter  appellant 
wired  appellee  that  the  check  had  miscar- 
ried, and  to  stop  payment.  Appellee  Immedi- 
ately affiled  to  the  bank  on  which  the  check 
was  drawn  to  stop  payment,  and  was  inform- 
ed that  It  had  been  paid  the  day  before.  A|^- 
pellee,  upon  Inquiry  of  the  Fli^t  National 
Bank  at  Batesvllle,  found  out  that  the  check 
had  been  indorsed  and  collected  by  A.  B. 
Gowens,  and  that  A.  B.  Gowens  was  superin- 
tendent of  the  manufacturing  plant  Ap- 
pellant made  further  demand  upon  appellee 
for  payment,  and  appellee  refused  to  pay. 
Appellant  then  instituted  this  suit  against 
the  appellee,  and  on  a  trial  the  above  facts 
were  developed  and  the  court  rendered  Judg- 
ment in  favor  of  the  appellee,  from  which 
tills  apiieal  is  prosecuted. 

E.  B.  Williams,  of  Warren,  for  appellant 
Ifred  tk  Purcell,  of  Warren,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  The  Judgment  was  correct  The 
transaction  as  disclosed  by  the  evidence,  so 
far  as  the  appellee  was  concerned,  constitut- 
ed a  payment.  Appellee  ordered  the  carload 
of  lime  for  which  appellant  sues,  from  tile 
White  Lime  Company  at ,  Batesvllle,  Ark., 
and  sent  its  check  to  that  company.  Appel- 
lant's agent  and  manager  at  Batesvllle  was 
authorized  to  receive  orders,  to  fill  the  same, 
and  to  receive  checks  therefor,  although  he 
was  not  authorized  to  cash  these  checks. 
But  appellee  could  not  be  held  responsible 
for  the  dereliction  of  the  agent  of  appellant 
whom  appellant  had  clothed  with  express  au- 
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tborlty  to  r«;eiT«.  checks.  Notwithstanding 
Crowens  had  no  authority  to  cash  the  checks 
which  he  was  authorized  to  receive  through 
the  mall,  he  did  have  express  authority  to 
receive  these  checks.  The  check  was  sent  to 
and  received  by  the  proper  party.  That  end- 
ed appellee's  responsibility,  and  constituted 
payment  by  the  appellee  the  moment  the 
check  was  cashed.  If  Gowens,  appellant's 
agent.  In  vlolatloa  of  express  authority, 
through  misrepresentation  and  fraud,  cashed 
the  check,  appellee  was  Id  no  manner  re- 
sponsible for  such  dereliction.  As  to  wheth- 
er Gowens  had  authority  to  present  and 
cash  the  check  and  appropriate  the  funds  to 
his  own  use  were  matters  wholly  between  ap- 
pellant and  his  agent,  Gowens,  the  First  Na- 
tional Bank  at  Batesvllle,  and  the  local. bank 
at  Warren  on  which  the  check  was  drawn. 

When  the  appellee  sent  Us  check  In  due 
course  of  mall  to  the  party  from  whom  It 
purchased  the  lime,  it  had  no  other  duty  to 
perform  with  reference  thereto  than  to  see 
that  there  was  money  on  deposit  to  honor 
the  check  when  duly  presented. 

The  Judgment  Is  therefore  affirmed. 


YAZOO  &  M.  V.  R.  CO.  v.  AUTMAN. 

(No.  37.) 

(Supreme  Court  of  Arkansas.    June  11,  1917.) 

1.  Cabriebs      «=»140— Goods— Retusal      bt 

CONtJlO.NEE. 

Where  no  complete  delivery  had  been  made 
to  consiguee  who  refused  to  accept  the  ship- 
ment, Uie  carrier  became  a  warehouseman,  and 
bad  no  rigiit  to  abandon  the  goods  or  convert 
them  to  its  own  use. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  600,  609%,  611-616.] 

2.  Oarbiebs    «=>94(3)  —  Delivebt  —  Pbiha 
Facie  Case. 

In  a  suit  to  recover  the  value  of  goods 
which  the  carrier  had  failed  to  deliver,  proof 
of  nondeUvery  of  the  goods  upon  demand  made 
a  prima  facie  case  of  negligence  against  the 
carrier  which  was  not  overcome  by  proof  that 
after  failure  to  deliver  the  goods  were  seen  in 
■defendant's  warehouse. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  378-386.] 

Appeal  from  Circuit  Court,  PhlUlps  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  J.  L.  Altman  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Fink  &  Dinning,  of  Helena,  for  appellant. 
Sevens  &  Mundt,  of  Helena,  for  appellee. 

SMITH,  J.  The  opinion  upon  the  former 
appeal  in  this  case  is  found  reported  in  124 
Ark.  490,  187  S.  W.  656.  Upon  the  remand  of 
the  cause  it  was  heard  upon  substantially  the 
same  evidence  as  that  recited  In  the  former 
opinion,  except  that  a  few  points  were  de- 
veloped in  greater  detaU.  The  cause  was  sub- 
mitted to  the  jury  under  instructions  as  fa- 


vorable to  appellant  as  it  eould  ask,  and  no 
exceptions  were  saved  to  these  instructions, 
and  no  objection  is  now  urged  'against  any  of 
them;  it  being  now  only  insisted  that  the  evi- 
dence Is  Insufficient  to  sustain  the  verdict  in 
appellee's  favor  for  the  value  oC  the  goods 
Bued  for. 

11]  The  litigation  arose  over  the  loss  of 
two  cases  of  shoes  consigned  to  appellee, 
which  the  testimony  shows  he  had  refused  to 
receive  because  of  the  driay  in  their  ship- 
ment Appellee  had  advised  appellant's  agent 
that  he  would  not  receive  the  shoes,  yet  they 
were  taken  to  his  store,  but  were  returned  to 
appellant's  warehouse.  The  return  of  the 
goods  is  not  denied,  although  the  evidence  is 
conflicting  as  to'  whether  this  was  done  with 
the  consent  and  knowledge  of  appellant's 
agent.  The  verdict  of  the  Jury,  under  the  In- 
structions',  is  conclusive  of  the  fact  that  there 
was  no  completed  delivery  of  the  goods  to  ap- 
pellee, and,  this  being  true,  appellant,  under 
the  circumstances,  became  a  warehouseman, 
and,  aei  such,  had  no  right  to  abandon  the 
goods  or  to  convert  them  to  its  own  uae. 
Yazoo  &  Mississippi  Valley  R.  B.  Co.  v.  Alt- 
man,  124  Ark.  490,  187  &  W.  656;  O..  R.  I.  & 
P.  Ry.  Co.  V.  Pfelfer,  90  Ark.  524,  119  S.  W. 
642,  22  L.  R.  A.  (N.  S.)  1107. 

Upon  the  trial  from  which  the  first  ap- 
peal was  prosecuted,  a  verdict  was  directed 
in  favor  of  appellee,  and  this  Judgment  was 
reversed  by  us  because,  as  we  there  said, 
the  undisputed  testimony  did  not  show  that 
a  delivery  to  appellee  bad  not  been  made. 
Appellee  had  so  testified,  but  he  was  a  par- 
ty to  the  litigation,  and  we  said  Uiere  were 
inferences  arising  from  other  testimony 
which  were  not  altogether  in  accord  with 
his.  But  a  Jury  has  now  passed  upon  the 
conflicts  in  the  evidence  whidi  we  there  said 
existed,  and  this  has  been  done  under  iu- 
structlons  which  correctly  declared  the  law, 
and  we  must  treat  as  settled  the  fact  that  no 
delivery  of  the  goods  was-  made  to  appellee. 
Upon  investigation,  appellee  concluded  that 
he  would  be  required  to  accept  the  shoes  not- 
withstanding the  delay,  whereupon,  after 
having  allowed  the  shoes  to  remain  in  the 
warehouse  for  ten  days  or  two  weeks,  he 
offered  to  accept  them,  but  no  delivery  was 
thereafter  made. 

[2]  The  nondelivery  of  the  goods  upon  de- 
mand, in  the  absence  of  any  explanation  of 
their  loss  by  fire,  or  theft,  or  in  any  other 
manner  consistent  with  the  exercise  of  or- 
dinary care  over  them,  made  a  prima  facie 
case  against  appellant  company.  The  only 
proof  tending  to  show  what  the  railroad  did 
with  the  goods  after  their  return  to  the  ware- 
house was  that  they  were  seen  in  a  part  of 
tlie  warehouse  devoted  to  consignees  whose 
names  commenced  with  the  letter  "S,"  and 
such  proof  does  not  overcome  the  prima  facie 
case  arlbing  from  an  unaccounted  for  loss  of 
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^oods,  and  wo  think  the  jury  was  warranted, 
under  the  drcninBtances,  In  finding  that  the 
loss  of  the  goods  was  due  to  appellant's  neg- 
ligence. See  the  opinion  on  former  ai^>eal 
and  cases  there  dted. 

The  Judgment  of  the  cdurt  below  Is  there- 
fore affirmed. 


HAYS  T.  STATE.    (No.  22.) 
<Snpreme  Court  of  Arkansas.    June  4,  1917.) 

1.  Gkiuittai,  Law  ^!=»742(1)— Questions  fob 
JuBT— CKEDiarLrrT  of  Witnesses. 

Id  prosecution  for  murder,  credibility  of 
witnesses  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1719.] 

2.  HoxiciDE    «=»265(2)— Involuntabt   Mar- 
siAirQHTER—BviDENcB— Sufficiency. 

Evidence  held  sufficient  to  warrant  Terdlct 
that  accused  was  guilty  of  involuntary  man- 
slaughter. 

[Ed.  Note. — ^Por  other  cases,  see  Homicide, 
Cent  Dig.  }  640.] 

3.  Homicide      <3=9340(4)— Inbtbvctions      on 
HiGUEB    Deobeb— Harklebs     Ebkob— Teb- 

DICT. 

Error,  if  any,  in  instructiug  on  the  higher 
degrees  of  murder,  is  no  ground  for  reversal, 
because  not  prejudicial,  where  the  conviction 
was  of  the  offense  of  involuntary  manslaughter. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  720.] 

4.  Homicide  «=9301— iNBTBUOnoNa-^EnMSB 
OF  Anotbes. 

In  a  prosecution  for  homicide,  failure  to 
give  an  instruction  on  defendant's  right  to  de- 
fend his  father  was  not  error,  where  defendant's 
only  evidence  as  to  the  defense  was  that  he  was 
defending  himself. 

[Ed.    Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  H  624,  633.] 
6.  CsiMinAi.  Law  ®=»824(1)— AppEAii— Pbes- 

EBVATiow  OF  Exceptions. 
Where  the  court  fails  to  instruct  npon  a 
question  whidi  defendant  claimed  was  involved, 
it  was  defendant's  duty  to  ask  a  correct  instruc- 
tion, and,  if  he  failed  to  do  so,  he  could  not 
complain  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Oiiminal 
lAW,  Gent  Dig.  iS  1096,  2004.] 

Appeal  from  Clrcnlt  Court,  Chicot  County; 
Turner  Butler,  Jndge. 

Eugene  Hays  was  convicted  of  Involuntary 
eaanslaaghter,  and  appeals.    Affirmed. 

Jaa.  R.  Yerger  and  N.  B.  Scott,  both  of 
tiBke  Village,  for  appellant.  John  D.  Ar- 
buckle,  Atty.  Gen.,  and  T.  W.  Campbell,  Asst. 
Atty.  Gen.,  for  the  State. 

HART,  J.  Bngene  Hays  was  Indicted  for 
the  crime  of  murder  in  the  first  degree,  and 
was  convicted  of  involuntary  manslaughter; 
his  punishment  being  fixed  by  the  jury  at 
one  year  In  the  state  penitentiary.  He  has 
aiq)ealed  to  this  court 

[1,2]  According  to  the  testimony  of  J.  B. 
Maxey,  a  witness  for  the  state,  Eugene  Hays 
killed  Levy  Bradley  at  night  at  a  church 
bouse  In  Oblcot  county,  Ark.,  some  time  in 
the  fUI  of  191ft  George  Hays,  the  father  of 
Eugene  Hays,  and  Levy  Bradley,  had  some 


words  about  whether  the  eburch  Should  be 
used  by  a  singing  class  or  for  a  protracted 
meeting.  Finally  Bradley  told  George  Hays 
about  something  that  had  happened  In  the 
town,  and  he  said  It  was  a  lie.  George  Hays 
walked  out  In  front  of  Bradley,  and  told  him 
that  If  he  did  not  like  what  he  had  said  to 
get  up  and  get  on  him.  Bradley  said:  "No- 
i>ody  is  scared.'.'  Bradley  then  started  to 
get  up,  and  Eugene  Hays  picked  up  a  stick 
of  wood  and  struck  him.  The  blow  rmdned 
Bradley  unconscious,  and  he  died  about  2 
o'clock  that  night'  Bradley  did  not  strike  at 
Eugene  Hays.  "When  I  first  went  over  to 
where  the  parties  were,  Bradley  was  whit- 
tling a  pencil  with  a  little  tin  knife.  The 
knife  had  two  blades,  a  small  one  and  a 
large  ona  The  small  blade  was  open,  and 
was  about  2^  or  3  Inches  long.  He  had 
both  the  knife  and  the  pencil  In  his  left 
hand,  alongside  of  each  other,  when  Eugene 
struck  him  with  the  stick  of  wood."  ,  Another 
witness  for  the  state  testified  that  be  took 
the  little  tin-handled  knife  and  pendl  out  of 
Bradley's  left  hand,  while  he  was  lying  on 
the  ground  unconscious.  It  was  also  shown 
that  Bradley  was  a  right-handed  man. 

Eugene  Hays  testified  that  he  suggested  to 
Bradley  to  adjourn  his  choir  to  some  private 
house,  so  that  the  church  might  be  used  for 
the  protracted  meeting;  that  Bradley  be- 
came angry  at  the  suggestion,  and  advanced 
on  him  with  a  drawn  knife;  that  he  picked 
up  a  stick  of  wood  and  struck  Bradley  In 
order  to  keep  from  being  cut  by  Bradley. 
He  stated  that  he  did  not  intend  to  kill 
Bradley  at  all.  His  testimony  was  corrobo- 
rated by  that  of  another  witness  who  was 
present  Still  another  witness  testified  that 
he  thought  the  knife  was  found  In  Bradley's 
right  hand.  The  question  of  the  credibility 
of  the  witnesses  was  for  the  jury,  and  the 
testimony  of  the  state  was  legally  sufficient 
to  warrant  the  verdict. 

[8]  Counsel  for  the  defendant  next  con- 
tend that  tiie  judgment  should  be  reversed 
on  account  of  the  court  instructing  the  jury 
on  murder  and  voluntary  manslaughter. 
They  Insist  that  there  was  no  evidence  upon 
which  to  base  these  Instructions.  The  evi- 
dence for  the  state  was  sufficient  to  warrant 
the  Jury  In  finding  the  defendant  guilty  of 
voluntary  manslaughter.  Moreover,  it  is 
well  settled  In  this  state  that  this  court  will 
only  reverse  for  errors  prejudicial  to  the 
rights  of  the  party  appealing.  The  defend- 
ant was  only  convicted  of  Involuntary  man- 
slaughter, and  It  is  manifest  that  the  In- 
struction on  the  higher  degrees  of  homicide 
did  him  no  harm.  Kilgore  v.  State,  73  Ark. 
280,  83  S.  W.  928;  Thomas  v.  State,  74  Ark. 
431,  86  S.  W.  404;  Basley  v.  State,  100  Ark. 
130,  159  S.  W.  36;  TolUver  v.  State,  113  Ark. 
142.  167  S.  W.  708. 

[4,  S]  It  is  also  Insisted  the  Judgment 
should  be  reversed  because  the  court  did  not 
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give  an  Instruction  to  the  jury  defining  tbe 
right  ot  tbe  defendant  to  defend  his  father. 
In  the  first  place,  it  may  be  said  there  was 
no  testimony  upon  which  to  base  such  an 
Instruction.  The  defendant  aud  his  witness- 
es testified  that  Bradley  was  advanclog  upon 
hUn  with  a  drawn  knife,  and  that  he  struck 
him  to  defend  himself  and  not  his  father. 
Even  If  the  testimony  had  warranted  such  an 
Instructlcni,  It  was  the  duty  of  the  defendant 
to  have  asked  for  an  Instruction  on  that 
point,  and,  not  having  done  so,  he  cannot 
complain  on  appeal  that  the' court  refused. to 
give  It.  Holt  V.  State,  47  Ark.  196,  1  S.  W. 
61 ;  Mabry  v.  State.  80  Ark.  845,  97  S.  W. 
285?  Hobbs  v.  State,  86  Ark.  360,  111  S.  W. 
2U;  Bradshaw  v.  State,  95  Ark.  400.  129  S. 
W.  811. 

It  follows  that  the  judgment  will  be  aX- 
firmed. 


CAItLEirON  V.  STATa     (No.  38.) 

(Supreme  Court  of  Arkansas.    June  11,  1917.) 

Intoxicatinq  Liquobs   «=>223(3)— Cbiminai. 
Pbosecution— Actions,   Pboof,  and  Vari- 
ance. 
Where  defendant  was  indicted  for  being  in- 
terested in  the  sale  of  intoxicating  liquor  called 
"Buk."  it  vas  necessary  for  the  state  to  prove 
the  sale  of  such  liquor,  and  that  it  was  intoxi- 
cating, and  a  conviction  could  not  be  based  upon 
evidence  showing  that  defendant  was  interested 
In  the  sale  of  beer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  271.] 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty; Thos.  O.  Trimble.  Judge. 

Morgan  Carleton  was  convicted  of  being 
interested  In  the  sale  of  Intoxicating  liquors, 
and  appeals.  Reversed  and  remanded  for 
new  trlah 

Emmet  Vaughan.  of  Des  Arc.  for  appellant. 
Jno.  D.  Arbuckie,  Atty.  Gen.,  and  T.  W.  Camp- 
bell, Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellant  .was  convicted  tin- 
der an  Indictment  which  charged  that: 

"On  the  5th  day  of  July,  A,  D.  1916,  he  did 
unlawfully  and  feloniously  sell,  and  was  unlaw- 
fully and  feloniously  interested  in  tbe  sale  of, 
two  pints  of  alcoholic,  ardent  liquors  and  intox- 
icating spirits,  called  'Buk,'  against  the  peace 
and  dignity  of  the  state  of  Arkansas." 

The  cause  was  tried  upon  the  theory  that 
appellant  had  made  a  sale  of  beer  and  had 
been  Indicted  for  that  crime. 

Among  other  Instructions  asked  by  appel- 
lant and  refused  by  the  court  was  an  In- 
struction numbered  3,  which  reads  as  fol- 
lows: 

"You  are  instructed  that  before  you  can  6nd 
the  defendant  guilty,  you  must  find  from  the 
evidence  that  the  beer  in  question  was  intoxi- 
cating." 

In  the  general  charge,  the  court  told  tbe 
jury  that  appellant  was  charged  with  the 
crime  of  selling  beer,  and  that: 


"Under  the  laws  of  the  state  of  Arkansas,  at 
the  time  this  Indictment  was  found,  and  since 
the  1st  day  of  January,  1916,  it  was  unlawful 
to  sell  beer  or  whisky  of  any  kind  in  tbe  state 
of  Arkansas,  and  if  any  one  ia  guilty  of  that, 
the  punishment  has  been  fixed  by  tbe  Legisla- 
ture at  one  year  in  the  penitentiary.    •    •    •  " 

This  instruction  was  given  upon  ttie  as- 
sumption that  appellant  was  charged  with 
the  crime  of  having  sold  beer.  But  tbe 
Indictment  does  not  bo  charge.  Its  aUegation 
Is  that  be  sold  Buk,  and  the  court  does  not 
judicially  know  that  this  beverage  Is  intoxi- 
cating. And  the  proof  does  not  so  show.  In- 
deed, the  jury  was  not  required  to  so  find, 
for  an  instruction,  requiring  the  Jury  to  find 
that  the  beer  alleged  to  have  been  sold  was 
intoxicating,  was  refused,  and  the  court  told 
the  jury  that  tbe  penalties  of  the  law  were 
dffliounced  against  one  who  sold  beer.  It 
appears,  from  statements  contained  In  the 
briefs,  that  In  Des  Arc,  where  the  crime  was 
alleged  to  have  been  committed,  and  at  about 
tbe  time  of  Its  alleged  C(»nmission.  there 
was  on  sal)  a  beverage  luiowa  as  Buk,  and 
It  Is  argued  that,  Inasmuch  as  appellant 
and  his  counsel  understood  the  charge  was  for 
selling  beer,  and  the  proof  sustained  that 
charge,  it  is  Immaterial  that  the  beverage 
sold  was  den<Mnlnated  Buk  in  the  Indictment 
It  is  true  the  proof  on  the  part  <rf  the  state 
was  to  the  effect  that  appellBnt  had  sold 
beer,  and  the  cause  was  tried  upon  the  theory 
that  he  had  been  Indicted  for  that  crima 
But  he  can  legally  be  convicted  only  for  the 
crime  charged  in  the  indictment,  and  there 
was  no  proof  that  Buk  was  an  alcoholic  or 
intoxicating  drink,  and  it  was  no  crime  to 
sell  it  unless  It  was. 

It  Is  urged,  however,  that  the  indictment 
need  not  have  alleged  the  name  of  the  bever- 
age sold,  and  that  It  is  therefore  immaterial 
that  it  was  erroneously  deslg:nated  Buk,  In- 
stead of  beer,  and  it  is  said  that  this  Is  tbe 
effect  of  our  decision  in  tbe  case  of  Selbert 
T.  State.  121  Ark.  258,  180  S.  W.  900.  W© 
there  said,  in  the  case  cited,  that,  if  the 
liquor  sold  was  Intoxicating,  it  would  make 
no  difference  what  Its  name  was.  Bat  it 
appears  from  the  stat^nent  of  facts  In  that 
case,  that  the  Indictment  did  not  allege  the 
name  of  the  beverage  sold  further  than  to 
recite  that  It  was  an  "ardent,  vinous,  malt, 
fermented,  spirituous,  alcoholic,  and  Intoxicat- 
ing liquor,"  and  we  said  that,  as  the  indict- 
ment alleged  that  tbe  liquor  sold  was  an  in- 
toxicating drink.  It  would  make  no  dllference 
what  its  name  was.  But  we  did  not  there 
say  that  it  would  have  been  sufficient  to 
have  alleged  the  name  of  one  drbak  and 
have  proved  another.  Here  tbe  pleader  has 
elected  to  charge  the  sale  of  "intoxicating 
spirits,  called  'Buk.'"  Tbe  word  "Buk"  be- 
comes descriptive  of  the  oftense,  and  must 
be  proved  as  charged.  Bryant  v.  State,  62 
Ark.  459,  36  S.  W.  188;  Value  v.  State,  84 
Ark.  285,  286,  100  S.  W.  361,  13  Ann.  Cas. 
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30e;  MarshaU  v.  State,  71  Ark.  415,  75  S.  W. 
584 ;  Adama  v.  State,  64  Ark.  188,  41  S.  W. 
423;  Thompson  t.  State,  37  Ark.  408;  Bludk- 
w^l  T.  State,  se  Ark.  178;  Beed  t.  State, 
16  Ark.  496. 

There  being  no  proof  of  the  sale  of  Bok, 
and  none  that  Bnk  was  an  intoxicating  or 
alcoholic  drink,  the  Jiidgment  of  conviction 
must  be  reversed,  and  the  caose  will  be  re- 
manded for  a  new  trial. 


WILLIAMS  V.  STATE.     (No.  29.) 
(Supreme  Court  of  Arkansas.    Jane  11,  1917.) 

1.  IHTOXIOATINO      LiQUOBS     *=»167— IlXBOJLl. 

SAtBS— Pabticipant. 
Where  one  asked  to  get  liquor  for  another 
takes  the  other  to  a  house  where,  on  receiving 
$1  of  the  other's  money,  he  goes  in  and  returns 
with  a  pint  of  whisky  and  gives  it  to  the  other 
without  disdosing  the  name  of  the  person  from 
whom  he  procured  it,  he  is  guilty  of  selling 
whisky,  bemg  a  necessary  factor  and .  active 
participant  in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Intoztcating 
Uquors,  Ceat.  Dig.  {§  182,  183.] 

2.  Cnntm/LL  liAw  ^stSOHXX)  —  TssmcoirT  of 

ACCOVFUCES. 

The  requirement  of  corroboration  of  accom- 
plice's testimony  does  not  apply  to  testimony  of 
a  mere  pnndiaser  of  liquor  illegally  add,  for, 
not  being  a  participant  in  the  offense,  he  can- 
not be  treated  as  an  accomplice. 

TEd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Vix.  i  1067.1 

Appeal  from  CSrcolt  Court,  Sebastian  Coun- 
ty; PaiU  LltUe,  Judge. 

Joe  WlUlams  appeals  from  a  conviction. 
Affirmed. 

Holland  &  Holland,  of  Ft.  Smith,  for  ap- 
pellant. Jno.  D.  Arbuckle,  Atty.  Gen.,  and 
T.  W.  Campbell,  Asst.  Atty.  Oen.,  for  the 
State. 

McClTLLOGH,  a  J.  Appellant  Is  charged  In 
the  indictment  witlt  the  offense  of  selling 
whisky  on  Jnly  i,  1916,  in  the  dty  of  Ft. 
Smith.  A  witness,  one  Henson,  testUed  that 
he  met  appellant  on  <me  of  the  streets  of  Ft 
Smith  and  asked  him  to  get  some  liquor  for 
him,  to  which  request  appellant  acceded ;  that 
the  two  got  into  an  antomoblle  driven  by  appel- 
lant, and  dnyve  dovm  Garrison  avenue,  and 
tbence  up  another  street,  either  Eighth  or 
Ninth  street,  the  witness  being  uncertain  as  to 
wblch-it  was,  and  stepped  la  front  of  a  house; 
that  appellant  got  out  of  the  automobile,  and, 
after  receiving  Uie  sum  of  $1,  which  witness 
paid  over  to  blni,  went  Into  the  house,  and  in 
a  sbMt  time  returned  with  a  pint  of  whisky, 
and  delivered  the  same  to  witness.  Appellant 
did  not,  ac(x>rdlng  to  the  testimony  of  that 
witness,  disclose  the  name  of  the  person  from 
whom  he  procured  the  whisky.  Appellant, 
testifying  in  his  own  behalf,  stated  that  he  and 
witness  Henson  went  together  in  appellant's 
antcnnobUe  to  a- bouse  on  Ninth  street  in  the 
dty  of  Ft  Smith,  and  that  each  purchased  a 


pint  of  whisky  from  John  Tudier,  who  lived 
at  that  place,  and  that  each  of  them  paid  for 
his  own  whisky, 

[1]  The  court,  In  correct  InstructloDS,  sub- 
mitted to  the  Jury  the  question  whether  or  not 
appellant  was  a  participant  In  the  sale  of 
whisky  to  Henson.  It  is  Insisted  that  the 
evidence  was  not  sufficient  to  prove  appel- 
lant's participation  In  the  sale  of  the  whisky. 
We  think  that  the  testimony  of  Witness  Hen- 
son was  sufficient  to  sustain  the  charge  in 
the  indictment,  if  his  version  of  the  transac- 
tion, Instead  of  that  of  appellant,  is  believed. 
According  to  the  testimony  of  the  witness, 
appellant  became  the  intermediary  between 
Henson,  the  purchaser,  and  Tucker,  the  seller, 
without  disclosing  the  latter's  name  to  the 
purchaser,  which  rendered  him  a  necessary 
factor  and  an  active  participant  In  the  sale. 
Bobo  V.  State,  106  Ark.  462,  151  S.  W.  1000, 
153  S.  W.  1104. 

[2]  We  need  not  stop  to  consider  whether 
or  not  tlie  testimony  of  other  witnesses  in- 
troduced by  the  state  amounted  to  corrobo- 
ration of  Henson's  testimony,  for  he  was 
merely  a  purchaser,  not  being  a  participant 
in  the  offense,  and  cannot  be  treated  as  an 
accomplice.  Wilson  v.  State,  124  Ark.  477, 
187  S.  W.  440. 

The  trial  court  was  correct  In  hcAdlng  that 
the  evidence  was  legally  sufficient  to  sustain 
the  verdict,  and  in  refusing  to  give  the  in- 
struction requested  by  appellant,  which  told 
the  jury  that  If  appellant  received  the  money 
frcmi  witness  Henson  and — 
"procnred  a  pint  of  whisky  with  this  money, 
and  turned  the  whisky  over  to  Henson,  you  are 
instructed  that  this  transaction  did  not  amount 
to  a  sale." 

Judgment  affirmed. 


CADT  et  al.  v.  RAINWATER  et  al.    (No.  318.) 
(Supreme  Court  of  Arkansas.    April  16,  1917.) 

1.  Vendob  ahd  Pubchasek  €=s>37(1)— Reme- 
dies OF  PUKCHASEB — INSPECTION. 

The  rule  that  a  vendee  who  inspected  the 
property  before  purchasing  cannot  claim  to  have 
relied  on  the  vendor's  representations  does  not 
apply  where  the  means  of  information  were  not 
alike  accessiUe  to  both  contracting  parties,  and 
where  the  vendee  bad  a  right  to  rely  and  did 
rely  upon  false  representatiens  of  the  vendor. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  54.] 

2.  Tendob  and  Pcbchaseb  <S=»119— Rescis- 
sion FOB  Pbaud — Diligence. 

The.law  imposes  the  duty  of  diligence  on  the 
vendee  to  ascertain  the  truth  of  inducing  fraud- 
ulent representations  made  by  the  vendor,  hi  or- 
der to  avail  himself  of  the  right  of  rescission, 
but  the  question  of  whether  such  diligence  was 
used  depends  on  the  facts  and  circumstances 
in  each  particular  case. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S§  212-214.] 

3.  Vendob  and  PuBciiASEB  ^=>119 — Rescis- 
sion OF  Contbact— Diligence. 

Where  the  purchaser's  son,  who  was  wholly 
without  experience  enabUng  him  to  pro|>erly  in- 
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siMCt  hbA  judg*  of  tbe  Taliie  of  ta  oMiard,'  uMdi 
a  casual  inapect^t^n  -  of  orcbard  lands,  and  the 
purchaser  bought  in  reliance  on  false  represen- 
tations  of  the  vendor's  agent  that  the  orchard 
contained  about  20,000  bearing  trees,  when  in 
fa«t  it  contained  oaly  about  6.OOO,  and  where 
the  son,  after  taking  charge  of  the  property,  was 
aided  and  advised  by  the  vendor  and  remained 
in  ignorance  of  the  decejrtion  for  several  months, 
when,  at>  the  suggestion  of  a  third  peraon,  he 
for  the  first  time  counted  the  trees,  and  on  dis- 
covering the  fraud  demanded  a  rescission  of  the 
contract,  the  purchaser  was  not  chargeable 
with  a  want  of  diligence  in  ascertaining  the 
truth  of  the  representations,  such  as  would  pre- 
clude her  from  rescinding. 

[£!d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cfent  Dig.  {§  212-214.] 
4.  Bbokebs      i8=>102— Misbepbesertationb— 

IiiABii,rrT  OF  Pbinoipal. 
A  vendor  is  responsible  for  damages  growing 
out  of  false  and  fraudulent  representations  made 
by  the  broker  employed  by  him,  within  the  scopo 
of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  {  146.] 

Appeal  from  Oonway  Chancery  Ckxirt; 
Jno.  £.  Martlneau.  Chancellor,  on  Exchange. 

Suit  by  J.  Wood  Bainwater  and  others 
against  Catherine  M.  Gady  and  others.  From 
the  decision,  all  parties  In  interest  appeal. 
Affirmed  in  iiart,  and  reversed  in  part,  with 
directions 

Callaway  &  Hule  and  McMillan  &  Mc- 
Millan, all  of  Arkadelphla,  and  Samuel 
Frauenthal,  of  Uttle  Bode,  for  appellants. 
Sellers  &  SelleiB»  of  Morrillton,  for  appellees. 

HUMPHREYS,  J.  This  suit  was  Instituted 
on  November  24,  1913,  in  the  Conway  chan- 
cery court  by  J.  Wood  Bainwater,  Pearl 
Bainwater,  and  Cloud  N.  Bainwater  against 
Catherine  M.  Cady  and  A.  J.  Vestal  to  ob- 
tain a  personal  judgment  against  them  for 
110,000,  and  Interest,  and  to  foreclose  a  lien 
given  to  secure  the  amount  of  $10,000  on  the 
following  described  real  estate  and  personal 
property  in  Conway  county.  Ark.,  to  wit:  The 
east  half  of  section  25,  township  6  north, 
range  18  west,  containing  320  acres,  more  or 
less,  and  all  the  farming  and  orchard  imple- 
ments on  the  place  and  used  in  connection 
with  the  orchard,  such  as  plows,  sprayers, 
rakes,  barrels,  wagons,  and  horses.  T.  J. 
Cady  was  made  a  party  defendant  in  the 
original  bill  becouse  he  was  in  possessicm  of 
the  fruit  farm  in  Arkansas. 

Catherine  M.  Cady  filed  a  separate  answer 
and  cross-bill  denying  liability  on  the  notes 
evidencing  said  indebtedness  for  the  allied 
reason  that  she  was  induced  to  sign  the  notes 
through  the  fraudulent  representations  of 
the  plaintiffs  and  their  agent,  A.  3.  Vestal, 
in  the  following  particulars,  to  wit:  That 
there  were  16,000  fruit  trees  on  the  land  11 
years  old  in  full  bearing  and  4,000  fruit  trees 
6  years  old  Just  beginning  to  bear;  that  it 
was  the  finest  orchard  In  the  state  of  Ar- 
kansas; that  the  apples  on  said  orchard 
netted  tbe  owner  $15,000  in  1910;   that  the 


pottlim  of  land  corered  with  trees  was 
worth  9200  per  acre  and  the  other-  land 
$125  per  acre.  She  further  alleged  Uiat  she 
reUed  upon  the  false  icpresentations  ao 
made  in  purchasing  the  property  laor  whldi 
the  notes  saed  <hi  were  given;  that,  in  ad- 
dition to  slgBi&g  the  notes  as  a  part  of  tiie 
consideration  for  said  real  estate,  she  de- 
livered to  A.  J.  Vestal,  for  the  Balnwatexs, 
a  plumbing  stock  and.  business  worth  $5,000, 
and  conveyed  .lands  In  Columbus,  Miss.,  upon 
which  there  was  a  two-story  brick  building 
worth  $5,000  to  J.  Wood  Bainwater;  that 
soon  thereafter  J.  Wood  Bainwater  craveyed 
the  Columbus  lots  and  two-story  building 
thereon  to  her  cbdefendant,  A.  J.  Vestal ;  and 
that  Vestal  placed  a  mortgage  on  it  for  $4,000 
and  disposed  of  the  plumbing  stock  and  busi- 
ness for  $4,000.  She  further  alleged  that 
as  soon  as  she  discovered  that  a  fraud  had 
been  perpetrated  on  her  she  offered  to  rescind 
the  contract  and  tendered  a  deed  back  to  tbe 
Arkansas  lands  with  her  bilL  She  prayed 
for  a  rescission  of  the  entire  contract,  and 
that  A.  J.  Vestal  and  the  Balnwaters  be  re- 
quired to  deed  her  Mississippi  property  back 
and  to  return  her  plumbing  stock  and  busi- 
ness, and,  falling  to  do  so,  that  she  have  a 
Judgment  against  than  for  the  value  of  said 
property. 

The  Balnwaters  filed  a  reply  and  answer 
to  the  cross-complaint  of  Catherine  M.  Cady, 
dmylng  every  mat^ial  allegation  in  her 
answer  and  cross-bill,  and  by  way  of  fur- 
ther defense  thereto  alleged  that  she  inspect- 
ed the  orchard  before  purchasing,  and  that 
by  her  act  and  conduct  after  the  purchase 
had  ratified  the  sale. 

A.  J.  Vestal  answered,  admitting  liaUUty 
as  Indorser  of  the  notes  evidencing  said  in- 
debtedness for  said  lands  and  personal  prop- 
erty, but  alleged  that  Catherine  M.  Cady  and 
T.  J.  Cady  were  the  principals  and  primarily 
liable  on  said  notes,  and  asked  for  Judgment 
over  against  than  for  any  balance  that  might 
be  due  after  the  proceeds  of  the  land  and 
personal  prc^ierty  were  applied  to  tbe  paymoit 
of  the  indebtedness.  He  also  denied  the 
material  allegations  of  the  cross-bill  of  bis 
codefendant  Catherine  M.  Cady  and  alleged 
that  she  had.  bought  the  tuna  on  inspectioa. 
and  that  she  had,  by  her  conduct  and  acts, 
confirmed  the  sale. 

The  cause  was  heard  by  the  court  on  Ow. 
pleadings,  depositions,  and  exhibits,  from 
which  the  court  found  that  A.  J.  Vestal  was 
the  agent  of  the  Balnwaters  in  making  the 
sale  and  exchange ;  that  Catherine  M.  Oady 
was  Induced  by  false  and  fraudulent  repre- 
sentations to  purchase  the  Arkansas  orchard 
for  $20,000,  to  execute  in  payment  therefor 
the  notes  in  question,  and  to  transfer  the 
plumbing  stock  and  Columbus  lot  and  bric^ 
house  to  them. 

The  court  decreed  a  rescission  of  the  en- 
tire contract,  canceled  tbe  notes,  required  A. 
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J.  Vestal  to  reeoKrey  tbe  lots  and  bouse  to 
Catherine  M.  Oady,  and  gave  Judgment 
against  A.  J.  Vestal  for  $4,000,  the  amount 
for  which  he  sold  the  plumbing  stock  and 
business,  end  for  $4,000,  the  amount  of  the 
lien  placed  by  him  on  the  lot  tind  bride  house 
in  Ckilumbus,  and  that  J.  Wood  Rainwat^, 
Pearl  Rainwater,  and  Cloud  Rainwater  re- 
cover from  Catherine  M.  Cady  $431.42. 

The  Rainwaters  and  Vestal  excepted  to 
the  findings  and  decree  of  the  court  and  pray- 
ed an  appeal,  and  Catherine  M.  Cady  except- 
ed and  prayed  an  appeal  because  the  court 
refused  to  give  her  a  personal  Judgment 
against  the  Rainwaters  for  the  value  of  her 
plumbing  stock  and  the  amount  of  lien  plac- 
ed upon  the  Columbus  real  estate  by  A  3. 
Vestal. 

All  parties  In  Interest  having  appealed,  the 
cause  is  here  for  trial  de  novo. 

The  record  is  tery  voluminous,  and  It  Is 
impractical  to  set  out  the  evidence  of  each 
witness  In  condensed  form  in  this  opinion. 
The  sitbstance  of  the  material  parts  of  the 
evidence  is  as  follows: 

Vestal  ft  Haygood,  real  estate  agents,  re- 
siding at  ArkadelpUa,  having  obtained  In- 
formation concerning  the  Arkansas  orchard 
from  Mrs.  Pearl  Rainwater,  went  to  see  the 
orchard  with  J.  Wood  R«ilnwater,  and,  after 
Inspection  and  discussion  with  him,  obtained 
permission  to  sell  the  farm  for  $16,000  net 
to  the  Rainwaters.  Vestal  ft  Haygood  there- 
upon Inserted  the  following  advertisement  in 
the  Manufacturers'  Record,  published  in 
Baltimore,  Md.: 

"APPLE  ORCHARD.  440  acres.  Apple 
farm.  20,000  bearing  trees.  Yearly  profits  $15,- 
000;  located  in  Arkansas  Apide  Belt.  $80.00 
per  acre  for  short  time.  Vestal  &  Haygood,  Ark- 
adelpUa, Ark." 

In  response  to  the  advertisement,  they  re- 
ceived a  letter  of  inquiry  from  T.  J.  Cady,  a 
young  man  28  years  of  age,  living  at  Colum- 
bus, Miss.,  who  bad  conducted  his  mother's 
plombtng  business  for  four  years.  Neltber 
Mrs.  Catherine  M.  Cady  nor  her  son,  T.  3. 
Cady,  were  experiencnl  'horticulturists  or 
orchardlsts. 

B^^lnnlng  on  February  1,  1912,  and  con- 
tinning  until  September  10th  of  the  same 
year,  A.  J.  Vestal  wrote  T.  J.  Cady  six  let- 
ters. The  letters  were  to  the  purport  that 
the  ordiard  contained  16,000  or  16,000  11 
year  old  l>earlng  apple  trees  knd  4,000  young 
apple  trees  Just  beginning  to  bear;  that 
in  1910  It  had  netted  the  owner  $15,000;  that 
it  would  pay  a  dividend  on  $50,000;  that 
tbB  trees  covered  240  acres  of  the  320-acre 
tract;  that  the  chief  variety  was  Arkansas 
Blacks;  that  the  land  upon  which  the  or- 
diard stood  was  worth  $200  per  acre,  and 
tbat  the  balance  was  good  orchard  land  worth 
$125  per  acre;  tbat  single  trees. had  borne 
28  bushels  which  had  sold  for  $1.25  per 
boatael ;  that  a  government  expert  had  passed 
npon  the  orchard  and  pronounced  It  the 
aiqule  Mchard  In  Arkansas;  that  they 


wer»  only  getting  a  6  per- cent  coBUDlasion 
for  making  the  deal ;  tbat  the  orehaid  had 
always  be^  cared  for  until  recently  by  an  ex- 
perienced '  CaUfomia  orchardist ;  that  the 
only  reason  he  had  gotten  the  owner  to  sell 
the  place  at  such  a  great  sacrifice  was  be- 
cause a  brother  who  bad  lived  on  the  fhrm 
and  cared  for  the  orchard  had  died,  and  that 
the  present  owners  had  other  interests  so 
pressing  that  they  could  not  look  after  the 
orchard;  that,  unless  the  owner  sold  before 
the  crop  matured,  he  would  raise  his  price 
to  $30,000;  that  the  owner  was  then  using 
every  excuse  to  Withdraw  the  place  from  the 
market,  but  he  still  had  sneb  command  of 
the  situation  that  he  could  push  the  deal  over 
the  owner. 

During  the  month  of  June  Haygood  spent 
a  day  In  Coliunbus  getting  a  Une  on  the 
plumbing  business  and  the  two-story  brick 
building,  and  after  his  return  wrote  three 
letters  suggesting  that  he  could  dispose  of 
the  plumbing  business  in  such  a  manner  as 
to  apply  It  as  a  payment  on  the  orchard; 
that  Mrs.  Pearl  Rainwater  had  gone  to 
school  in  Columbus,  Miss.,  and  would  not 
be  averse  to  acquiring  property  there,  so  It 
could  be  arranged  to  apply  the  two-story 
brick  building  as  part  payment  for  the  or- 
chard. 

Having  almost  persuaded  the  young  man 
to  Inspect  and  buy  the  orchard.  Vestal  sent 
six  telegrams  in  August  and  September  urg- 
ing haste.  At  last  the  young  man  yielded  to 
the  pressing  Invitation,  and  arrived  in  Mor- 
rillton  on  September  10,  1912.  He  was  met 
by  Vestal,  and  between  Cloud  Rainwater, 
J.  Wood  Rainwater,  and  Vestal,  the  young 
man  was  entertained  the  two  nights  and 
parts  of  three  days  he  spent  In  Morrillton. 
Plans  were  made  to  take  him  the  next  day 
after  his  arrival  to  the  farm.  Mr.  Vestal 
and  other  employfe  of  J.  Wood  Rainwater 
started  for  the  farm  early  next  morning  with 
a  well-provided  lunch  basket  and  kodak. 
They  breakfasted  and  lunched  at  beautiful, 
picturesque  spots  on  Petit  Jean  Mountain. 
A  short  time  was  spent  in  the  orchard.  They 
returned  to  MorriUton,  and  the  young  man 
departed  for  Mississippi  the  following  eve- 
ning. During  the  visit  on  this  occasion 
Cady  showed  J.  Wood  Rainwater  a  clipping 
showing  that  20,000  trees  were  in  the  or- 
chard. 

The  fact  is  tiiat  there  were  less  than  5,000 
trees  in  the  orchard,  weeds  had  grown  pro- 
fusely in  the  orchard,  but  the  young  man  had 
been  prepared  by  Vestal,  who  explained  to 
him  that  the  first  frost  would  lay  the  weeds 
flat,  and  after  the  weeds  were  frosted  down 
and  the  limbs  weie  bended  low  with  big,  red 
apples,  the  real  beauty  and  value  of  the 
orchard  would  be  apparent.  The  owners 
had  agreed  to  take  $10,000  cash  for  the 
lands  and  to  give  Vestal  &  Haygood  all  over 
$10,000  cash  received  therefor,  instead  of 
paying  6  per  cent  on  a  $20,000  conalderatifsi. 
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It  wonld  not  pay  a"  ddvldencl  on  $60,000. 
It  was  not  a  bargain  at  ^0,000.  It  Is  doubt- 
fal  wbefther  it  ooald  bare  been  ecHi  tea 
$10,000.  There  Is  finite  a  little  proof  tend- 
ing to  sbow  tbat  tbe  ralne  of  tbe  farm  ranged 
from  $3,600  to  $6,000. 

T.  X  Cady  returned  to  his  borne,  and  on 
September  20tb  Vestal  renewed  the  negotia- 
tions by  writing  him  a  long,  pressing,  seduc- 
tive letter.  He  addressed  Cady  as  "Dear 
Friend  Tom."  He  suggested  to  Tom  tbat  he 
bad  not  only  left  his  impress  on  him  as  a 
young  man  worthy  to  be  counted  in  bis  list 
of  real  friends,  but  tbat  be  had  "made  a 
hit  In  Morrillton."  The  following  excerpt 
from  bis  letter  illustrates  the  idea: 

"Those  people  will  do  anything  for  you  they 
can,  and  they  are  in  a  position  to  do  a  grent 
deal.  Mr.  Rainwater  told  me  that  if  you  bouKht 
thig  orchard  he  would  help  you  and  see  that 
you  wanted  for  nothing  and  that  you  made  a 
sadi  of  money  out  of  the  orchard.  He  will  do 
it,  for  he  is  a  fellow  who  goes  his  full  length 
for  those  he  likes." 

This  statement  was  followed  by  a  mathp- 
matical  demonstration  that  the  18,000  bear- 
ing apple  trees  In  the  orchard  would  yield 
20,000  bushels  Qf  apples  that  year,  and  with 
an  offer  on  his  part  to  look  after  and  market 
the  crop. 

Tbe  latter  part  of  September  Vestal  start- 
ed to  Mississippi,  and  after  spending  about 
three  weeks  in  Ctolumbus,  the  major  part  of 
the  time  as  a  guest  in  Mrs.  Cady's  home  talk- 
ing about  the  orchard,  tbe  trade  was  con- 
summated and  reduced  to  writing.  It  re- 
cites the  fact  that  Vestal  was  Rainwater's 
agent,  and  that  there  were  approximately 
20fi00  trees  in  the  orchard.  It  provides  that 
Mrs.  Cady  should  give  $20,000  for  the  or- 
chard, payable  as  follows:  Lot  and  brick 
house  in  Columbus,  $5,000;  plumbing  stock 
and  business,  $5,000;  and  five  promissory 
notes  In  the  sum  of  $2,000  eadi,  bearing 
interest  at  the  rate  of  6  per  cent  per  annum, 
the  first  note  being  due  one  year  after  date 
and  one  each  year  thereafter.  The  notes 
contained  a  provision  that  upon  failure  to 
pay  any  note  or  the  interest  all  should  be- 
come due  at  the  option  of  the  holder.  It 
provided  that  a  Hen  should  be  retained  on 
the  Arkansas  farm  to  secure  tbe  payment 
of  $10,000  evidenced  by  the  notes.  Mrs.  Cady 
relied  upon  the  representations  made  by  Ves- 
tal, and  they  moved  ber  to  sign  tbe  contract. 

Deeds  and  conveyances  were  executed  in 
keeping  with  tbe  contract  As  a  result  of 
a  private  agreement  between  the  Rainwaters 
and  Vestal,  the  Rainwaters  accepted  tbe 
notes  for  the  farm  and  personal  property ; 
and  Vestal  accepted  the  plumUng  business 
and  stock,  tbe  lot,  and  two-story  brick  build- 
ing for  bis  commission  and  bis  indorsement 
on  the  notes.  Vestal  afterwards  placed  a 
mortgage  of  $4^000  on  the  lot  and  brick 
house  and  sold  tbe  plumbing  stock  and  busi- 
neas  for  $4,000. 

On  October  28d,  a  short  time  after  return- 
ing  to  Arkansas,  Tetsal  wrote   Cady  that 


while  in  Mlsaiatilppi  a  great  mauy  i^iples 
bad  rlpetied  and  wasted,  but  that  Rainwater 
bad  put  a  good  man  on  the  place  and  bad 
ample  help  to  take  care  of  the  crop,  and  sug- 
gested that  Cady  stay  In  Columbus  and  help 
with  tbe  plumbing  business,  and  that  they 
would  attend  to  the  crop. 

On  November  12th  Vestal  wrote  letters 
concerning  his  sale  of  the  plumbing  business 
to  wmtten,  and  gave  directions  to  Cady 
ooUceming  the  settlement  and  adjustment  of 
the  business  and  preparation  for  tbe  recep- 
tion of  Wbitten  when  he  should  reach  Coltun- 
bus. 

On  December  14th  Vestal  wrote  to  Cady 
to  keep  in  close  touch  with  Rainwater :  tbat 
Rainwater  would  be  a  dandy  good  friend  to 
him.  On  December  16th  Vestal  wrote  tbat 
Rainwater  had  informed  him  tluit  he  had 
about  200  barrels  of  good  apples  and  tbe 
vinegar  vat  full;  that  Wbitten  would  go 
to  Columbus  right  away  and  for  Cady  to 
help  him.  He  also  suggested  tbat  it  waa 
Important  for  Cady  to  be  at  Morrillton. 

While  Vestal  was  in  Columbus  trying  to 
close  the  deal,  J.  Wood  Rainwater  wrote 
Cady  thanking  him  for  the  pictures,  stating 
they  had  plenty  of  rain,  tbat  be  was  as  busy 
as  "a  one-eyed  nigger  at  a  three-ringed  cir- 
cus," and  that  they  enjoyed  his  short  visit, 
and  suggested  tliat  he  marry  Vestal  ott  It  be 
visited  him. 

On  October  31st  Rainwater  wrote  Cady 
he  had  not  yet  settled  with  Vestal,  but  that 
made  no  difference  as  the  place  belonged  to 
Cady;  suggested  that  be  come  over  as  soon 
as  he  could  get  away  and  stay  a  week  or 
so,  and  that  it  would  be  unnecessary  for  him 
to  come  back  again  until  spring. 

On  December  12tb  Rainwater  again  wrote 
telling  Cady  it  would  do  to  come  after 
Cbriatmas  and  not  to  hire  a  strange  fellow; 
tbat  he  did  not  need  an  otdtardist  (tbat 
only  Buperbosefes).  Rainwater  offiered  him 
his  horses  to  ride  and  asked  him  to  make 
his  home  with  him;  told  him,  U  he  had 
spent  all  his  money  for  Ohristmaa  presents, 
to  draw  on  him  "for  $60  of  bis  own  money 
and  come  right  after  Christmas;  advised 
him  not  to  bring  bis  mother  until  spring; 
also  not  to  hire  Hooper,  who  had  worked 
for  taim  three  years. 

Cady  came  to  Morrillton  and  spent  about 
two  weeks  at  the  home  of  3.  Wood  Rain- 
water. He  l^med  at  that  time  the  crop 
bad  netted  him  $86  or  $90  and  received  the 
explanation  tbat  the  apples  had  gotten  ripe 
and  fallen  otT  before  they  could  be  gathered. 
During  this  time  he  visited  the  farm  two  or 
three  days  in  January  and  February,  191S, 
planning  with  Bhoades  with  reference  to  the 
culture  of  tbe  Orchard.  It  was  very  ortd, 
and  he  remained  most  of  the  time  in  tbe 
house.  He  bad  relied  on  <  Vestal's  represen- 
tations as  to  the  number  of  trees,  and  it  did 
not  occur  to  him  to  count  tbeoL  He  lett 
Morrillton  in  February,  and  did  not  return 
until  June,  in  keeping  with  the  suggestion  of 
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Mr.  Rainwater.  Rainwater  wrote  bim  three 
or  four  friendly  letters  during  big  absence. 
On  his  return  he  boarded  at  the  hotel  and 
spent  about  one-half  of  bis  time  on  the  farm 
helping  Rhoades,  bis  employ^.  In  October, 
in  discussing  the  trade  wltii  Rhoades,  he 
was  advised  for  the  first  time  to  count  the 
trees.  He  began  to  count,  and  continued  it 
at  odd  times  until  completed.  Immediately 
upon  the  discovery  that  be  and  bis  mother 
had  been  imposed  up<w,  be  reported  the  fact 
to  Rainwater  and  demanded  a  rescission 
of  the  contract.  Rainwater  claimed  be  bad 
not  misrepresented  tbe  number  of  trees  on 
the  farm,  and  referred  him  to  Vestal.  He 
communicated  with  Vestal,  but  failed  to  get 
any  satisfaction.  He  went  to  Arkadelpbla 
to  see  Vestal  and  arrange  for  blm  to  come 
to  Morrlllton  to  meet  Rainwater  in  an  at- 
tempt to  adjust  the  matter.  He  could  not 
get  them  together.  Rainwater  then  com- 
menced the  suit;  and,  after  consulting  law- 
yers, he  gathered  tbe  crop  of  1913.  He  then 
employed  J.  S.  Wright  to  take  charge  of  the 
farm  and  returned  to  MississippL 

The  familiar  rule  that  fraud  is  never  pre- 
sumed, but  must  be  shown  by  clear'proof,  is 
insisted  upon  for  reversal.  The  proof  is 
overwhelming  that  Vestal  made  false  and 
fraudulent  r^resentattons  concerning  the 
number  of  fruit  trees  on  the  Arkansas  land, 
the  income  to  be  derived  therefrom,  tbe  net 
profits  to  the  owners  in  1910,  and  in  many 
other  particulars. 

It  is  insisted  that  the  decree  should  be  re- 
versed because  Catherine  M.  Cady  has  failed 
In  proof  to  meet  the  four  requirements  for 
resdasion   on   grounds   of  misrepresentation 
and  fraud  laid  down  by  this  court  in  Mat- 
lock v.  Reppy,  47  Ark.  148,  14  S.  W.  546,  and 
approved  in  Carwell  v.  Dennis,  101  Ark.  603, 
143  S.  W.  135,  and  stated  in  tbe  case  of  Ryan 
V.    Batchelor,  95  Ark.   375,   129   S.   W.   787. 
These   requirements  are  as  follows:    First, 
tbat  there  was  fraud  which  was  in  the  in- 
ducement of  tbe  contract;    second,  that  it 
wrought  an  injury;   third,  tliat  the  relative 
positions  of  the  parties  were  such  that  the 
rendee  must  necessarily  have  been  presumed 
to    have   contracted   upon   the   faith  of   tbe 
statements  of  the  vendor;    fourth,  tbat  he 
did  rely  upon  them  (the  misrepresentations), 
and  bad  a  right  to  rely  upon  them  in  the  full 
belief  of  their  truth,  exercising  ordinary  care 
and   diligence  on  his  part 

le  is  insisted  that  tbe  number  of  trees 
did  not  induce  T.  J.  Cady  to  make  the  con- 
tract: that  the  net  past  average  income  of 
tbe  ordiard  was  all  that  appefded  to  bim; 
tbat  he  knew  nothing  of  the  average  yield 
per  tree,  tbe  average  esiu-nse  per  tree,  or 
the  average  price  per  bushel.  These  argu- 
ments are  not  tenable  in  tbe  face  of  the  fact 
tbat  Catherine  M.  Cady  required  Vestal  to 
state  in  the  written  contract  of  sale  that 
tbe  orchard  was  to  contain  approximately 
20.000  trees.  Vestal  knew  Cady  had  not 
counted  the  trees,  and  Cady  positively  swore 
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that  he  told  Vestal  he  would  rely  upon 
his  representation  as  to  ttie  number  of  trees. 
We  are  of  opinion  that  both  tbe  represen- 
tation as  to  the  number  of  trees  and  the 
representation  of  the  annual  profits  ap- 
pealed to  T.  J.  and  Catherine  M.  Cady.  If 
T.  J.  Cady  was  totally  ignorant  of  the  aver- 
age production  per  tree  and  the  average 
price  per  bushel,  he  was  greatly  euligbt- 
eued  by  Vestal's  letter  of  September  20, 
1912,  some  day«  before  the  contract  was  sign- 
ed. The  following  excerpt  from  that  letter 
might  enlighten  a  more  dormant  mind  even 
than  Cady's: 

"I  have  figured  it  out,  and  there  must  be 
12,000  bushels  of  apples  there,  because  there 
must  be  at  least  18,000  trees  with  apples  on 
them  now,  allowing  2,000  trees  to  be  without 
fruit.  This  would  be  an  average  of  but  two- 
thirds  of  one  bushel  per  tree  and  you  know 
we  saw  hundreds  of  trees  with  from  10  to  15 
bushels  to  the  tree  and  thousand  of  trees  with 
from  2  to  6  and  8  bushels  per  tree.  I  firmly 
believe  there  are  20,000  buBhels,  but  put  it  where 
you  know  you  are  right  and  think  what  can  be 
gotten  out  of  it  now. 

It  is  Insisted  that  tbe  misrepresentation 
wrought  no  damage.  Learned  counsel  stren- 
uously contend  that,  tested  by  the  best  evi- 
dence in  the  record  on  values,  the  plumbing 
business  was  worth  not  to  exceed  $2,500  and 
the  lot  and  brick  bouse  not  to  exceed  $3,500, 
and  that  these  two  amounts,  added  to 
$10,000  in  notes,  makes  a  total  considera- 
tion of  $16,000  Catherine  M.  Cady  paid  for 
the  320-acre  apple  orchard  in  Arkansas,  and 
that  by  the  great  weight  of  evidence  the  apple 
orchard  was  worth  from  $20,000  to  $35,000 ; 
hence  no  damage. 

Vestal  sold  the,  plumbing  business  for 
$4,000,  and  mortgaged  the  lot  and  two-story 
brick  house  for  $4,000,  very  strong  circum- 
stances Indeed  to  corroborate  the  testimony 
of  the  witnesses  believed  by  the  chancellor. 
The  rental  value  of  the  brick  building  is  a 
guide  in  leading  us  to  believe  tbat  the  chan- 
cellor's finding  on  this  point  is  in  accordance 
with  the  weight  of  evidence.  We  are  unable 
to  follow  learned  counsel  in  their  belief  that 
the  apple  orchard  was  worth  from  $20,000  to 
$35,000.  "The  proof  of  the  pudding  is  in 
the  eating  thereof."  We  cannot  believe  that 
the  Rainwaters  would  have  made  so  great  a 
sacrifice  in  a  credit  sale.  We  cannot  recon- 
cile the  $20,000  valuation  with  an  $85  or  $90 
net  income  in  1912.  The  great  proportion  of 
falling  apples  and  vinegar  stock  as  compared 
with  200  barrels  of  grade  apples  point  un- 
erringly to  the  fact  that  the  orchard  was 
bearing  culls  instead  of  marketable  grades. 
Perhaps  tbe  chancellor  concluded  tbat  the 
orchard  had  reached  its  zenith  in  the  bumper 
crop  of  1907.    A  great  injury  was  wrought. 

[1]  It  is  insisted  tbat  Caaierine  M.  Cady 
did  not  rely  ui>on  tbe  statement  of  A.  J. 
Vestal,  agent  of  the  Rainwaters,  and  that 
she  has  not  shown  by  proof  that  their  rela- 
tive positions  were  such  that  she  must  neces- 
sarily have  been  presumed  to  have  con- 
tracted upon  the  faith  of  Vestal.    Catherine 
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M.  Oady  was  In  Mississippi,  a  long  distance 
from  tlie  Arkansas  lands.  She  bad  never 
been  in  Arkansas.  Vestal  was  a  guest  In  her 
home  pressing  the  deaL  Her  son  bad  visited 
and  made  a  casual  inspection  of  the  farm, 
but  had  not  counted  or  attempted  to  coimt 
the  trees.  Vestal  knew  that  there  were  less 
than  5,000  trees  In  the  orchEUxl,  and  In 
order  to  consummate  the  deal  falsely  and 
fraudulently  represented  in  the  written 
contract  that  the  orchard  'contained  ap- 
proximately 20,000  trees.  At  the  time  he 
did  this  he  knew  that  T.  J.  Oady  had  not 
counted  the  trees  in  the  orchard.  The 
rule  in  Yeates  v.  Pryor,  11  Ark.  58,  and 
the  later  cases  cited  by  appellant  sustaining 
that  rule,  hare  no  application  to  a  case  like 
the  Instant  case,  where  the  means  of  infor- 
mation is  not  alike  accessible  to  both,  and 
where  as  a  matter  of  fact  a  vendee  bad  a 
right  to  r^  and  did  rely  upon  the  false 
representations  of  the  vendor. 

[2,  3]  But  it  is  said  that  because  T.  J.  Oady 
had  possession  of  the  farm  and  remained  in 
possession  until  December,  1913,  Catherine 
M.  Oady  must  be  treated  as  having  affirm- 
ed the  sale  because  of  her  son's  negligence 
in  not  sooner  discovering  the  fraud.  It  is 
true  that  the  law  imposes  the  duty  of  dili- 
gence on  the  vendee  of  ascertaining  the  truth 
of  inducing,  false  representations  made  by 
the  vendor  In  order  to  avail  himself  of  the 
right  of  rescission.  The  question  of  whether 
such  diligence  was  used  by  a  vendee  is  to  be 
determined  by  the  facts  and  circumstances 
in  each  particular  case.  In  the  instant  case 
Catherine  M.  Oady  was  never  on  the  farm 
either  before  or  after  (he  purchase.  Her 
son,  T.  J.  Cady,  spent  a  few  hours  on  the 
farm  before  the  purchase,  and  was  there 
five  or  six  days  during  January  and  Feb- 
ruary, 1913;  and  he  returned  to  MorriUton 
in  June  and  took  up  bed  and  board  at  the 
hotel,  and  from  that  time  until  December  he 
spent  about  one-half  his  time  on  the  farm 
assisting  ivhoades  In  spraying  and  doing 
other  work.  Bhoades  had  been  selected  and 
placed  v^n  the  farm  by  Rainwater.  Oady 
placed  great  faith  and  credit  in  both  Rain- 
water and  Vestal.  Their  word  was  law  with 
him  until  it  was  suggested  by  Rhoades  that 
be  count  the  trees.  While  be  had  attained 
to  the  age  of  24,  this  record  discloses  the 
fact  that  he  was  putty  in  the  hands  of  his 
older  friends.  Rainwater  was  aiding  and 
advising  him.  His  sleep  was  greatly  aided 
by  outside  influences.  On  account  of  his 
trusting  nature,  he  was  bard  to  arouse,  but, 
once  aroused,  he  became  active,  and  im- 
mediately upon  the  discovery  of  the  fraud 
demanded  and  insisted  up<Mi  a  rescission  of 
the  contract. 

It  is  said  that  the  status  quo  cannot  be 
restored,  because  the  orcliard  has  been  great- 
ly damaged  by  the  neglect  and  Improper  cul- 
ture given  it  by  Cady.  The  evidence  does 
not  show  injurious  pruning  of  tbe  trees  nor 


Injury  to  them  by  cultivation  of  the  soil. 
Rainwater  had  selected  and  approved  of 
Rhoades,  directed  his  labors  in  1012,  and  in 
a  measure  I'.Irected  both  Bhoades  and  T.  J. 
Cady  in  the  culture  of  the  orchard  during 
1913.  No  direct  injury  to  the  trees  is  shown 
by  spraying,  and  it  is  not  shown  that  the 
crop  of  1913  was  inferior  in  grade  to  the 
crop  of  1912.  T3ie  wliole  record  convinces 
us  that  it  was  a  neglected  orchard  when 
traded  to  Mrs.  Cady. 

But  it  is  said  that  the  personal  property 
included  in  the  deal  has  not  been  restored 
to  the  Rainwaters.  The  record  shows  near- 
ly all  the  property  is  now  on  the  farm  and 
in  the  hands  of  the  receiver.  A  small  part 
of  the  property  has  been  sold.  The  property 
in  the  hands  of  the  recover  is  under  mort- 
gage to  Rainwater  or  the  bank.  The  record 
does  not  disclose  the  amount  due  on  the  mort- 
gage. It  seems  that  the  crop  of  1913  was 
turned  over  to  Rainwater  or  the  bank  to  be 
applied  on  the  debt. 

It  is  insisted  that  the  Rainwaters  have  re- 
ceived nothing  for  the  use  of  the  orchard. 
It  appear  to  us  that  Catherine  M.  Cady 
is  the  only  party  who  can  complain  on  this 
score.  The  rental  value  of  the  brick  house 
was  far  in  excess  of  the  rental  value  of  the 
farm. 

It  is  insisted,  however,  that  the  title  to  the 
Columbus  real  estate  was  not  good.  Vestal 
knew  that  It  was  clouded  when  he  rectived  it. 
No  misrepresentaticMi  as  to  title  is  claimed. 
Catherine  M.  Cady  is  asking  for  no  better 
title  than  she  gave. 

The  findings  of  the  chancellor  and  the  de- 
cree canceling  the  whole  transaction  are 
correct.  The  chancellor,  however,  was  in 
error  in  the  amount  of  Judgment  rendered 
against  Vestal,  and  in  refusing  to  give  a 
Judgment  against  the  Rainwaters  for  $8,000 
received  by  Vestal  from  the  sale  of  the 
plumbing  stock  and  business  and  the  mort- 
gage placed  upon  the  lot  and  brick  house, 
less  such  amount  as  may  be  due  Bainwater 
or  the  bank  by  Cady  on  the  chattel  mort- 
gage indebtedness. 

[4]  The  principal  is  responsible  for  the 
damages  growing  out  of  the  false  and  fraud- 
ulent misrepresentations  of  his  agent  within 
the  scope  of  his  authority.  The  representa- 
tions made  by  Vestal  In  the  instant  case  as  to 
the  number  of  trees  In  the  orchard,  the  year- 
ly Income,  etc.,  were  clearly  within  the  scope 
of  his  authority. 

The  Judgment  Is  affirmed  in  all  things  ex- 
cept as  to  the  amount  of  Judgment  rendered 
against  Vestal  and  the  refusal  to  give  a  per- 
sonal Judgment  against  the  Rainwaters,  and 
In  those  particulars  the  decree  is  reversed, 
and  Judgment  is  directed  to  be  entered  here 
against  J.  Wood  Rainwater,  Pearl  Rainwater, 
Cloud  Rainwater,  nnu  A.  J.  Vestal,  for  $7,55S, 
with  Interest  at  the  rate  of  6  per  cent,  ptr 
annum  from  the  15th  day  of  June,  1916,  un- 
til paid. 
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SHARP  ▼.  HIMES  «t  aL    (N&  26.) 
(Sapreme  Court  of  Arkansas.     June  4,  1917.) 

1.  EZECDTOBB  AND  AlDUINISTRATOBS  4=»5Cyi(6) 

—Settlement  of  Accodnt— Exceptions. 
Exceptants  resisting  the  approval  of  an  ad- 
ministratrix's  settlement  bad  the  right  to  ques- 
tion any  item  for  which  the  administratrix  was 
claiming  credit,  where  it  appeared  that  the  ex- 
ceptions were  filed  In  apt  time. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  216&] 

2.  EXKCTTTOBS   AND   ADUINISTRATOBS   ^929(5) 

— AlFpointmbnt  of  Administbatbix— Con- 

CLUSIVKNESS  AS  TO  NECESSITT  OF  ADMINIS- 
TRATION. 

In  the  absence  of  a  direct  attack  on  the  ap- 
pointment of  an  administratrix  or  an  appeal 
from  that  action,  the  appointment  was  condu- 
sive  of  the  necessity  for  the  administration. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  {  181.] 

3.  Dbbcent    and    Distribution    i8=»52(2) — 
Right  of  Subvivino  Wife— Manner  of  Es- 

TIMATINa. 

In  estimating  the  amount  of  a  widow's  dower 
in  personalty,  the  whole  of  the  principal  estate 
must  be  considered,  including  property  taken 
under  Kirby's  Dig.  H  3,  72,  74,  Mit  she  cannot 
take  as  dower  from  vne  class  of  property  more 
than  one-thiid  thereof  in  order  to  make  up  a 
deficiency  credited  in  another  class  through  her 
having  selected  out  of  that  class  the  property 
described  by  such  sections. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  U  144,  147.] 

4.  I>EaCKNT     AND     DISTRIBUTION     $=952(2)  — 
RlQHT  OF  SURVIVINO  WiFB — CAI/OITLATIOK — 

Imtvbest  Collected. 
In  view  of  Kirby's  Di^.  §  2706,  providing 
that  a  widow  sliall  be  entitlM  as  part  of  her 
dower  to  one-third  of  the  personal  estate,  in- 
cluding cash  on  hand,  bonds,  bills,  notes,  book 
accounts,  and  ^dences  of  debt  whereof  the  hus- 
band died  sdsed,  in  estimating  the  value  of 
an  estate  for  the  purpose  of  calculating  dower, 
interest  accruing  on  outstanding  loans  after 
death  of  intestate  and  before  dower  was  as- 
signed should  have  been  included. 

[E^.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig,  H  144,  147.] 

5.  i>escknt   and    distribution    «=>52(2)  — 
Right  of  Surviving  Wife— Calculation. 

On  the  settlement  of  the  account  of  an  ad- 
ministratrix, the  widow  of  intestate,  she  should 
have  b««n  allowed  credit  as  dower  for  one-third 
of  the  proceeds  of  cotton  and  corn  received  by 
her  as  rent  after  the  death  of  Intestate. 

[£d.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  K  144,,  147.] 

6.  Executors  and  Administrators  «=»118— 
Settu:ment  of  Account— Chabqes  Against 
Administratrix. 

A.  claim  of  the  administratrix  in  such  case 
that  sbe  should  not  be  charged  with  any  amount 
on  account  ol  such  cotton  and  com  money,  in 
view  of  the  fact  that  members  of  the  intestate's 
family  lived  with  her  for  three  years  during 
which  time  their  stock  was  fed  out  of  such 
com,  and  of  the  further  fact  that  an  infant 
child  of  one  exceptant  had  been  supported  by 
her  for  several  years,  not  being  a  claim  within 
the  letter  of  the  statute,  could  not  be  allowed. 

[Bd.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §§  472-482.] 


7.  Executors  and  ADMimsTBATORS  «=»506(3) 
—Settlement  of  Account— Allowance  to 
Widow. 
Where,  on  the  settlement  of  an  administra- 
trix's account,  the  proof  did   not  show  wh«i 
hogs  with  which  the  administratrix  was  charged 
were  butchered,  the  charge  could  not  be  held  et^ 
roneons  on  the  ground  that  the  hogs  were  a  por- 
tion of  the  allowance  to  testatrix  as  intestate's 
widow,  under  Kirby's  Dig.  |  72,  providing  that 
the  widow   shall  be  allowed   to  retain   as  her 
absolute  property  the  meat  necessary  for  herself 
and  her  own  and  her  husband's  family  residing 
with  her  for  a  period  of  12  months. 

[Ed.  Note. — For  other  cases,  see  Ebcecutors  and 
Administrators,  Cent  Dig.  H  2177.] 

&  Executors  and  Administrators  ®=>4S&— 
Compensation  of  Admihibtbators- Wid- 
ow OF  Intestate. 
That  an  administratrix  was  intestate's  wid- 
ow did  not  deprive  her  of  the  right  to  the  com- 
missions allowed  by  Kirby's  Dig.  S  134,  in  the 
absence  of  any  agreement  that  there  should  be 
no  charge  of  commissions. 

[Ed.  Note. — For  other  cases,  see  ESxecutors  and 
Administrators,  Cent  Dig.  {{  2069,  2071,  2077.] 

Appeal  from  Circuit  Court,  Sharp  County ; 
3.  B.  Baker,  Judge. 

Exceptions  by  Armlnta  Hlmes  and  others 
to  the  account  of  Margarte  Norrls  Sharp, 
administratrix  of  the  estate  of  James  Nor- 
rls, deceased.  Fr(»n  a  judgment  rendered  by 
the  circuit  court,  after  an  appeal  taken 
from  the  probate  court  had  be&i  dismissed 
and  the  case  remanded  from  the  Supreme 
Court,  with  directions  to  r^nstate  such  ap- 
peal (123  Ark.  61, 184  S.  W.  431),  the  adminis- 
tratrix appeals.  Modified  and  affirmed  In 
part,  and  reversed,  with  directions. 

David  li.  King,  of  WllUford,  and  Joe  Mc- 
Caleb  and  McCaleb  &  Reeder,  all  of  Bates- 
vUle,  for  appellant 

SMI'TH,  J.  This  litigation  arose  over  cer- 
tain exceptions  filed  by  appellees,  as  chil- 
dren and  heirs  at  law  of  James  Norris,  de- 
ceased, to  the  settlement  of  their  mother 
as  administratrix  of  his  estate.  Practically 
every  Item  embraced  In  the  settlement  was 
questioned  In  the  probate  court  The  probate 
court  passed  upon  these  exceptions,  and  there 
was  an  appeal  to  the  circuit  court,  where  the 
appeal  from  the  probate  court  was  dismissed, 
and  upon  appeal  to  this  court  that  action 
was  reversed,  and  the  cause  was  remanded  to 
the  circuit  court,  with  directions  to  rein- 
state the  appeal.  Himes  t.  Sharp,  123  Ark. 
61,  184  S.  W.  431.  This  appeal  was  rein- 
stated and  the  exceptions  heard,  and  a  num- 
ber  of  the  exceptions  were  sustained,  and  the 
account  of  the  administratrix  restated,  and 
judgment  rendered  accordingly,  and  this  ap- 
peal has  been  prosecuted  to  review  that  ac- 
tion. These  exceptions,  wtiich  are  numerous, 
have  all  been  considered  by  us,  but  we  shall 
discuss  only  those  which  Involve  questions 
of  law  or  fact  of  sufficient  Importance  to 
require  discussion. 

It  Is  first  said  that  the  court  erred  in  con- 
sidering exceptions   to  vouchers  Nos.   1,   2, 
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3,  4a,  6,  e,  8,  9,  10,  11, 12,  and  16,  which  cover 
allowances  of  dower  and  the  statutory  allow- 
ances under  sections  3,  72,  and  74  of  Klrby's 
Digest  and  certain  expenses  of  administra- 
tion. These  exceptions  question  the  neces- 
sity for  administration  and  the  right  to  com- 
missions as  administratrix,  as  well  as  the 
allowances  mentioned  above.  As  appears 
from  the  statement  of  facts  in  the  former 
opinion  in  this  case,  this  settlement  was 
filed  at  the  December,  1912,  term  of  the  pro- 
bate court,  and  continued  until  the  next  term, 
and  the  exceptions  thereto  were  filed  in  apt 
time. 

[1]  Exceptants  had  the  right,  in  resisting 
the  approval  of  the  administratrix's  settle- 
ment, to  question  any  of  the  items  for  which 
the  administratrix  was  then  claiming  credit. 
Burke  v.  Coolidge,  85  Ark.  180.  And  we  shall 
proceed  to  the  consideration  of  such  of 
these  items  as  It  appears  desirable  to  discuss. 

[2]  The  necessity  for  the  administration  is 
questioned.  But  we  think  the  appointment  of 
the  administratrix,  in  the  absence  of  any 
direct  attack  upon  her  appointment,  or  ap- 
peal from  that  action.  Is  concluBlve  of  the 
necessity  for  the  administration. 

The  court  heard  proof  upon  the  question  of 
the  right  to  charge  commissions.  There  was 
conflicting  proof  concerning  an  alleged  agree- 
ment between  the  administratrix  and  the 
heirs  in  regard  to  these  commissions;  it 
being  contended  by  the  heirs  that  the  admin- 
istratrix had  agreed,  prior  to  and  as  an  in- 
cident to  her  appointment,  that  she  would 
charge  no  commissions.  This  was  denied  by 
the  administratrix,  and,  while  there  was  no 
special  finding  of  fact  by  the  court  below, 
we  assume  that  the  court  found  there  was 
no  agreement  not  to  charge  commissions,  as 
the  court  made  an  allowance  for  commis- 
sions, and  this  Item  will  therefore  be  dis- 
posed of  by  a  determination  of  the  value  of 
the  estate  administered  upon. 

[3]  One  of  the  principal  items  in  contro- 
versy is  that  of  the  amount  of  dower  for 
which  the  administratrix,  as  widow,  was  en- 
titled to  take  credit  The  law  of  this  sub- 
ject, so  far  as  It  Is  Involved  In  this  litigation, 
is  announced  In  the  cases  of  Remshard  v. 
Renshaw,  102  Ark.  313,  143  S.  W.  1092,  and 
Ex  Parte  Grooms,  102  Ark.  322,  143  S.  W. 
1063,  in  which  last-dted  case  it  was  said  (to 
quote  from  a  syllabus) : 

"3.  Dower— Hovs  Estimated. — In  estimating 
the  amount  of  a  widow's  dower  in  personalty 
the  whole  of  the  personal  estate  must  be  taken 
into  consideration,  including  the  property  taken 
under  the  special  provisions  of  Kirby's  Digest, 
IS  3,  72,  and  74 ;  but  she  cannot  take  from  one 
class  of  property  more  than  ono-third  thereof, 
as  dower,  in  order  to  make  up  for  a  deficiency 
in  another  class  created  by  reason  of  her  hav- 
ing selected  out  of  that  class  the  above  special 
provisions." 

[4]  The  administratrix  says  that  the  value 
of  the  estate,  for  the  purpose  of  calculating 
the  dower,  should  be  fixed  at  $4,195.93,  while 
exceptants  place  the  value  at  $3,740.01.    The 


difference  grows  out  of  Interest  which  ac- 
cumulated on  outstanding  loans  after  the 
death  of  the  intestate,  the  contention  of  ex- 
ceptants being  that  this  interest  was  not 
property  of  which  the  intestate  was  seised  or 
possessed,  and  that  therefore  dower  could 
not  be  carved  out  of  it  The  estate  consisted 
principally  of  these  loans,  all  of  which  bore 
Interest  at  the  same  rate  per  cent  The 
widow  was  entitled  to  dower  In  kind  out 
of  all  these  choses  in  action,  but  the  dower 
was  not  assigned  until  after  their  collection. 
Exactly  the  same  result  is  reached  by  allows 
ing  the  widow  one-third  of  all  the  Interest 
collected  as  would  be  reached  by  allowing  her 
all  the  Interest  on  one-third  of  these  loans; 
for,  had  dower  been  assigned  In  these  choses 
in  action,  the  widow  would  have  been  en- 
titled to  the  interest  subsequently  accruing 
on  those  assigned  to  her.  Section  2708  of 
Klrby's  Digest  It  appears,  therefore,  that 
the  court  erred  In  refusing  to  allow  dower 
out  of  this  $449.04,  and  credit  for  $149.68, 
one-third  thereof,  is  now  allowed  the  ad- 
ministratrix. 

[6]  Another  excepti<»i  Involves  a  charge  of 
$47,  the  price  of  certain  cotton,  and  of  234 
bushels  of  com,  received  by  the  adminis- 
tratrix as  rent  after  the  death  of  the  intes- 
tate in  the  fall  of  the  year.  The  com  was 
charged  to  the  administratrix  as  of  the 
value  of  $1.39.10,  and  there  appears  to  have 
been  no  allowance  for  dower  therein,  evi- 
dently upon  the  same  'theory  upon  which 
dower  out  of  the  interest  was  denied.  The  ad- 
ministratrix will  be  allowed  credit  for  one- 
third  of  the  proceeds  of  this  cotton  and  corn, 
amounting  to  $62.03. 

[B]  Appellant  Insists  that  she  should  not  be 
charged  with  any  amount  on  account  of  this 
cotton  and  corn  money,  for  the  reason  that 
members  of  her  husband's  family  lived  with 
her  for  a  period  of  3  years,  during  which 
time  stock  owned  by  them  were  fed  out  of  this 
and  other  com  which  appellant  had  iq  her 
possession,  and  for  the  further  reason  that 
an  Infant  child  of  one  of  the  exceptants  had 
lived  with  appellant  and  been  supi>orted  by 
her  for  a  period  of  15  years.  Appellant 
makes  a  showing  under  which  it  may  be 
said  that  it  would  be  equitable  to  make  no 
charge  for  the  value  of  this  corn;  but  the 
decision  of  this  question  does  not  depend  up- 
on the  application  of  equitable  principles. 
The  claim  here  asserted  is  one  for  a  specific 
statutory  allowance,  which  cannot  be  sus- 
tained because  the  widow  does  not  show 
the  claim  to  be  within  the  letter  of  the  stat- 
ute. 

[7]  The  widow  was  charged  with  the  item, 
"Appraised  hogs  not  charged,  $25.00."  This 
charge  is  resisted  upon  the  ground  that  the 
hogs  were  a  portion  of  the  allowance  to  the 
widow  under  section  72  of  Klrby's  Digest, 
being  embraced  In  the  word  "meat"  there 
employed.  If  the  word  "meat"  could  be  con- 
strued as  embracing  living  hogs,  which  we 
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do  not  decide,  it  does  not  follow  that  the 
court  erred  In  charging  this  Item,  because 
the  proof  does  not  show  when  these  hogs  were 
butchered. 

[JJ  The  account  as  restated  by  the  court 
below  shows  that  the  administratrix  paid  out 
{1.829^,  and  commissions  will  be  allowed 
npon  this  sum.  Although  the  widow  was  the 
administratrix,  that  fact  does  not  affect  her 
risht  to  commlssltms.  She  is  entitled,  as 
fldmlnistratrlx,  to  the  same  commissions 
which  would  have  been  allowed  upon  an  ad- 
mlnUtration  by  any  other  person,  and,  the 
court  liaving  found  there  was  no  agreement  to 
make  no  charge  of  commissions,  we  are  of 
opinion  she  should  have  the  commissions  al- 
lowed by  law,  which,  under  section'  134  of 
Kirby's  Digest,  amount  to  ?14L.4fl.  The 
probate  court  fixed  the  commissions  at 
»ld2.82,  while  the  drcuit  court  only  allowed 
T12.W  on  tliat  account.  We  think  this  al- 
lowance an  unreasonable  one.  The  admlnis- 
fratrlx  experienced  more  or  less  trouble  in 
collecting  each  of  the  notes  due  her  Intes- 
tate, some  of  which  were  small  In  amount, 
while  one  of  these  notes  was  collected  only 
throng  the  purchase  of  a  storebullding 
from  the  maker  of  one  of  the  notes,  the  ad- 
ministratrix charging  herself  with  the  full 
amount  of  the  note,  and  she  otherwise  expe- 
rienced the  usual  trouble  and  had  the  usual 
responsibility  In  the  administration  of  this 
estate  which  one  has  In  the  administra- 
tion of  similar  estates. 

Other  exceptions  are  argued  In  the  briefs, 
bnt  we  do  not  regard  them  as  of  sufficient 
importance  to  discuss  here. 

And,  except  as  Indicated,  the  Judgment 
of  the  court  below  In  passing  upon  these 
exceptions  is  affirmed ;  but  the  Judgmait  will 
be  reversed,  with  directions  to  the  court 
below  to  allow  credit  for  the  Items  of  $149.68 
for  dower  out  of  the  interest  collected,  and 
¥^.03  for  dower  out  of  the  cotton  and  corn 
rent,  and  an  additional  amount  of  $129.42 
for  commiBSiMis. 


RANDOLPH  et  al.  v.  READ  et  aL 

(Sob.  399,  402.) 

(Supreme  Court  of  Arkansas.    May  21,  1917.) 

1.  TansTB    «=>135,    136— "Activb    Tbust"— 
"Passive  Tbust."  .       , .  ,^    ,^ 

A  passive  trust  is  one  in  which  the  trustee 
is  a  mere  passive  depositary  of  the  property 
with  no  active  duties  to  perform;  an  active 
trust  is  one  which  imposes  upon  the  trustee 
the  duty  of  talsing  active  measures  in  the  execu- 
tion of  the  trust. 

fEd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Die.  If  178,  179. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Active  Trust ;  Passive 
Trust.] 

2.  Trusts  ®=»135— Constbuction— Extbinsio 

CntCtJM8TANCl». 

In  determining  whether  a  certain  deed  creates 
an  active  trust  the  court  will  look  not  only  to 
the  terms  of  the  deed  to  be  construed,  but  to 


another  trust  deed  to  which  it  refers,  the  cir- 
cumstances under  which  it  was  executed,  the  sit- 
uation of  the  parties,  and  the  condition  of  the 
land  conveyed  at  the  time  of  its  execution; 
and  where  it  appears  that  the  land  was  con- 
veyed in  1S14  by  the  owners,  forming  a  land 
stock  association,  to  trustees  for  the  purpose  of 
subdivision  and  sale,  and  that  in  a  suit  to  wind 
up  that  trust,  the  trustees  were  appointed  com- 
missioners to  sell  the  undisposed  of  lands,  and 
that  in  J8S8,  in  consideration  for  stock  of  the 
association  which  held  the  equitable  title,  they, 
by  virtue  of  tlie  powers  contained  in  the  trust 
deed  and  the  decree,  conveyed  the  lands  in 
question,  together  with  all  rights  which  they 
derived  from  the  conveyance  to  them,  to  a  new 
trustee,  his  heirs  and  assigns  forever,  who  was 
to  hold  them  in  trust  in  certain  proportions 
subject  to  a  lien  retained  for  the  purpose  of 
liquidating  the  indebtedness  of  the  association 
and  of  adjusting  the  equities  between  its  stock- 
holders, and  that  the  condition  of  the  land  and 
the  situation  of  the  parties  was  the  same  as  in 
1844.  the  latter  deed  should  be  construed  as 
creating  an  active  trust  to  sell  the  lands  and  to 
apportion  the  net  proceeds  among  the  beneficia- 
ries according  to  their  several  interests,  especial- 
ly where  it  was  so  construed  by  the  acts  of  the 
parties. 

[E!d.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  i  178.] 

3.  Deeds  ig=»114(4)— Constbtjotion. 

Where  the  trustee  of  an  active  trust  in  real 
estate  was  also  the  owner  of  a  beneficial  in- 
terest in  it,  a  deed  from  ids  widow  and  heirs, 
which,  without  referring  to  the  trust  estate, 
purports  to  convey  all  their  interest  in  the  lands 
in  question  without  reservation,  as  well  as  in 
certain  other  lands,  in  which  he  had  only  a  bene- 
ficial interest,  conveys  not  only  their  beneficial 
interest,  but  their  entire  interest,  from  whatever 
source  obtained. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  322,  326,  388.] 

4.  Deeds  <g=995— Constbuction. 

In  construing  deeds,  full  effect  should  be 
given  to  every  clause,  if  poesibie,  and  harmoniz- 
ed so  as  to  give  the  intended  effect  to  the  deeds 
as  a  whole.' 

[Ed.  Nota— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  2.38,  241-254.} 

McCnlloch,  C.  J.,  and  Wood,  J.,  dissenting. 

Appeal  from  Crittenden  Chancery  Court; 
Chas.  D.  Frlerson,  Chancellor. 

Suit  in  equity  by  the  Standard  Oil  Com- 
pany of  Louisiana  against  William  M.  Ran- 
dolph and  others.  Theodore  Read  and  oth- 
ers filed  a  cross-bill  against  William  M.  Ran- 
dolph and  others,  which  was  docketed  as  a 
separate  suit.  From  a  decree  in  favor  of  the 
complainants  In  the  cross-bill,  except  as  to 
a  part  of  the  land  involved,  all  the  parties 
appealed.  Decree  reversed  In  part,  and  af- 
firmed in  part. 

Hughes  &  Hughes,  of  Memphis,  Tenn.,  and 
Coleman  &  Lewis,  of  Little  R«ck,  for  ap- 
pellants. A.  B.  Shafer  and  B.  J.  Semmes, 
both  of  Memphis,  Tenn.,  for  appellees. 

HUMPHREYS,  J.  On  the  23:d  day  of  Jan- 
uary, 1915,  a  suit  was  brought  in  the  Crit- 
tenden chancery  court  by  the  Standard  Oil 
Company  of  Louisiana  against  Wm.  M.  Ran- 
dolph et  al.  to  quiet  title  to  the  following 
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described  real  estate  in  Crittenden  county, 
Ark: 
"Beginning  at  a  stake  at  sections  11. 12, 13  and 

14  in  township  6  north  and  in  range  9  east, 
running  thence  east  along  the  north  line  of  sec- 
tion 13,  77  feet  to  the  point  of  intersection  of 
that  line  with  the  west  right  of  way  line  of  the 
Kansas  City,  Pt  Scott  &  Memphis  Kailroad  Com- 
pany (now  railed  the  Frisco  lines) ;  thence  soutli- 
easterly  along  the  said  right  of  way  1,440  feet 
to  the  point  of  intersection  of  that  line  with 
the  north  right  of  way  line  of  the  St.  Ix)uis,  Iron 
Mountain  &  Southern  Railway  Company; 
thence  northwesterly  along  said  right  of  way 
line  685  feet  to  an  iron  stake,  being  the  point 
of  intersection  of  that  line  with  the  west  line 
of  the  northwest  quarter  of  section  13,  and 
thence  along  the  said  west  line  of  secticm  13, 
1,050  feet  to  the  point  of  beginning,  and  con- 
tains 8.63  acres  of  land,  more  or  less." 

Appellees  filed  an  answer  and  cross-bill  in 
said  suit,  drawing  in  question  about  1,600 
acres  of  land  of  which  the  small  tract  above 
described  is  a  part.  Tbe  court  ordered  a 
severance  and  'docketed  tbe  cross-bill  as  a 
separate  suit  in  partition  by  appellees  here- 
in against  Wm.  M.  Randolph,  Rebecca  E. 
Randolph,  and  Edward  Randolph,  as  to  all 
the  lands  except  8.63  acres  claimed  by  tbe 
Standard  Oil  Company.  To  this  independ- 
ent salt,  Wm.  M.  Randolph,  Rebecca  E.  Ran- 
dolph, and  Edwartl  Randolph  filed  separate 
answers.  Theodore  Read,  one  of  tbe  appel- 
lees, claimed  title  to  about  a  one-third  undi- 
vided Interest  in  said  real  estate,  as  assignee 
of  Ellen  W.  Lewis.  Appellees,  Gertrude  See- 
gar,  D.  G.  McNalry,  an'd  Mrs.  Carrie  Hall, 
claimed  about  an  undivided  one-third  inter- 
est therein,  as  heirs  of  Mary  Jane  McNalry, 
deceased.  They  claimed  Wm.  M.  Randolph 
owned  only  about  an  undivided  one-third  in- 
terest with  them  as  cotenants. 

The  Randolphs  claimed  to  be  owners  of  all 
of  said  real  estate,  except  the  W.  %  N.  E.  %, 
the  W.  %  E.  %  N.  E.  Vt,  the  N.  W.  %,  and 
frL  S.  W.  %,  Sec.  16,  T.  6  N.,  R.  9  E.,  con- 
taining 353  acres,  in  fee  simple  under  deed 
made  to  them  by  the  heirs  and  widow  of  0. 
W.  Frazler,  deceased,  on  the  12th  day  of 
September,  1906.  By  way  of  further  defense, 
the  Randolphs  claimed  that  any  and  all 
right,  title,  or  Interest  ever  owned  by  appel- 
lees is  barred  by  limitations  and  laches.  Dur- 
ing his  lifetime,  Wm.  M.  Randolph  purchas- 
ed several  tax  titles  to  parts  of  these  lands, 
and  the  deeds  made  In  pursuance  thereto 
are  set  up  in  support  of  appellees'  title.  An 
accounting  was  sought  by  appellees  involv- 
ing rents,  profits,  and  taxes. 

The  chancellor  beard  the  case  upon  the 
pleadings,  evidence,  and  master's  report, 
upon  which  a  decree  was  rendered  In  behalf 
of  ai^ellees  for  the  respective  Interests 
claimed  by  them  in  all  the  lands  except  the 
north  half  of  the  northwest  quarter  in  sec- 
tion 13.  The  bill  was  dismissed  as  to  this 
tract.  The  report  of  the  master  was  approv- 
ed and  confirmed.  All  parties  appeale'd  in 
so  far  as  the  findings,  orders,  and  decrees  of 
the  court  were  adverse  to  them,  and  the 
cause  is  now  before  us  for  trial  de  novo. 


Under  the  view  taken  by  the  court,  it  will 
be  unnecessary  to  pass  upon  the  effect  of 
the  tax  deeds  or  to  discuss  tbe  statute  of 
limitations  or  doctrine  of  laches  as  applied 
to  the  facts  in  this  case,  and  invokeid  by  the 
Randolphs  in  support  of  fhelr  title  to  tbese 
lands.  The  construction  this  court  has  put 
upon  the  deeds  in  the  chain  of  title  luder 
wUch  the  appellees  claim  is  decisive  of  tbe 
case.  In  1S44,  these  lands,  with  others,  were 
deeded  by  the  owners  at  that  time  to  Seth 
Wheatley  and  John  S.  Claybrook,  as  trus- 
tees, for  the  purpose  of  laying  off  upon  tbem 
the  town  of  Hopefleld,  Ark.,  and  for  the  pur- 
pose of  dividing  and  selling  the  lan'ds.  The 
respective  Interests  held  by  the  owners  were 
evldencied  by  stock  issued  to  them  by  the 
trustees  of  the  Memphis  &  Hopefield  Real 
Estate  Stock  Exchange,  in  pursuance  of  a 
general  plan  outlined  in  tbe  deed.  The  plan 
provided  for  the  private  or  public  sale  of 
the  lands,  when  divided;  that  the  stock 
might  be  useKd  at  par  in  the  porchase  there- 
of; tliat  at  the  expiration  of  three  years, 
all  lands  not  then  sold  might  be  sold  at  a 
general  sale.  Much  of  the  land,  including 
tbe  land  in  controversy  in  this  suit,  was  not 
sold  and  was  managed  and  controlled  by  tbe 
trustees  under  the  deed  of  1844,  until  the 
year  1888,  at  which  time  the  deed  was  ex- 
ecuted for  the  lands  Involved  in  this  suit, 
except  the  W.  %  N.  B.  %,  tbe  W.  %  E.  % 
N.  E.  %,  the  N.  W.  %,  and  frl.  S.  W.  %,  Sec. 
15,  T.  e  N.,  R  9  B.,  containing  353  acres  by 
John  S.  Claybrook  and  James  H.  Humphreys, 
as  trustees  by  substitution,  under  the  tmst 
deed  of  1844,  and  as  commissioners  under  the 
decree  rendered  In  the  chancery  court  of 
Crittenden  county,  to  C.  W.  Frazer,  trustee, 
his  heirs  and  assigns  forever,  subject  to  a 
lien  retained  to  pay  the  debts  of  the  Mem- 
phis &  Hopefield  Real  Estate  Stock  Asso- 
ciation, and  to  a'djust  any  equities  tbat 
might  exist  between  Hie  stockholders  of 
said  association,  l^is  deed  was  made  to 
Frazer,  trustee,  and  his  heirs  and  assi^ms 
in  fnrtherance  of  a  purchase  of  said  lands 
in  1887  by  the  said  Frazer,  trustee.  Fraeer, 
as  trustee,  paid  ?18,894.30  in  sto<*  of  said 
association  for  said  lands,  under  tbe  terms 
of  the  trust  deeki  of  1844,  and  permitted  un- 
der the  decree  in  the  above-styled  case.  Tills 
deed  recites  that  it  was  made  by  Claybrook 
and  Humphreys  under  and  by  virtue  of  the 
powers  contained  in  the  trust  deed  of  1844 
to  them,  and  by  the  powers  and  authority 
conferred  on  them  by  the  decree  aforesaid. 
The  deed  on  its  face  purports  to  convey  to 
Frazer,  as  trustee,  all  the  rights  held  or 
claimed  by  Claybrook  and  Wheatley  under 
the  conveyance  to  them.  Another  clause  in 
the  deed  provides  that  the  parties  for  wtiom 
Frazer,  trustee,  holds  are  entitled  In  said 
lands  In  proportion  In  certain  amounts  as 
compared  to  the  whole  consideration.  The 
parties  for  whom  Frazer  held,  as  trustee, 
were  named  in  the  deed  and  are  Ma  H.  Wil- 
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llams,  Mary  Jane  McNalry,  and  Ellen  W. 
Lewis. 

Sncb  interests  as  the  appellees  have  in 
the  lands  involved  in  this  suit,  except  the 
W  %  N.  B.  %,  the  W.  %  B.  %  N.  B.  %,  the 
N.  W.  %.  and  frl.  S.  W.  ^  Sec.  16,  T.  6  N., 
R.  9  E.,  containing  863  acres,  were  acquired 
under  this  deed.  If,  by  virtue  of  heing  the 
beneficiaries  therein,  they  acquired  both  the 
legal  and  equitable  estate,  they  became  the 
owners  thereto  as  tenants  in  common.  If 
they  did  not  acqtdre  the  legal  title  by  said 
deed  at  the  time  of  its  execution,  through 
the  operation  of  the  statute  of  uses,  then  they 
have  never  acquired  it  In  other  words, 
their  paper  title  is  dependent  upon  whether 
the  deed  in  question  created  an  active  or 
passive  trust 

[1]  It  has  been  said  that  a  passive  trust 
"is  one  In  which  the  trustee  is  a  mere  pas- 
sive depositary  of  the  property,  with  no  ac- 
tive duties  to  perform,"  and  that  an  active 
trust  .'is  one  which  imposes  upon  the  trus- 
tee the  duty  of  taUng  active  measures  in 
the  execution  of  the  trust"  A  discussion  of 
the  distinction  between  these  classes  of 
trusts  wlU  be  found  in  39  Cyc.  p.  30,  and 
citations  there  given  In  support  of  the  text 
Again,  in  speaking  of  passive  trusts,  on  page 
222,  it  is  said : 

"At  most  the  trustee  has  but  a  momentary 
seisin  to  serve  the  use  executed  by  transferring 
the  lesal  title  to  the  beneficiary  named,  and  the 
whole  legal  and  equitable  estate  is  merged  and 
vests  immediately  and  directly  in  the  benefici- 
ary." 

If  Frazer,  under  the  terms  of  the  deed, 
was  a  passive  trustee  only,  or  a  mere  con- 
duit through  whom  title  passed,  then  the  en- 
tire estate,  both  legal  and  equitable,  passed 
ipso  facto  to  the  appellees.  But  if  Frazer 
was  an  active  trustee,  or  the  deed  created  an. 
active  trust  in  Frazer  and  bis  heirs,  then  the 
fee-simple  title  passed  to  him,  and  upon  his 
deatli  to  his  heirs,  and  if  the  deed  of  the  12th 
day  of  September,  a906,  is  broad  enough  to 
convey  a  fee-simple  title,  the  widow  and  heirs 
of  C.  W.  Frazer,  by  said  deed,  passed  a  fee- 
simple  title  in  said  lands  to  Wm.  M.  Ran- 
dolpb,  on  that  date. 

[2]  In  order  to  ascertain  the  intention  of 
the  parties  as  to  the  character  of  the  estate 
conveyed  by  the  Claybrook-Humphreys  deed 
to  Frazer,  it  must  be  construed  in  connection 
witli  the  other  trust  deed  of  1844  to  which  it 
refers,  the  circumstances  under  which  it  was 
executed,  the  situation  of  the  parties,  the  con- 
dition of  the  lands,  and  the  terms  of  the  deed. 
The  deed  of  1844  created  an  active  trust  in 
unetinivocal  terms.  The  beneficiaries  in  the 
deed  to  Frazer,  as  in  the  deed  of  1844,  lived 
a  ^eat  distance  from  the  lands,  and  the  same 
necessity  existed  for  an  active  trustee  in  the 
one  instance  as  in  the  other.  The  lands  in 
litigation  in  this  suit  were  almost  unsalable 
on  acooont  of  being  under  several  feet  of 
water  at  the  time  each  deed  was  executed. 
Only  a  small  portion  of  the  land  was  reve- 


nue bearing ;  therefore.  In  order  to  bear  the 
necessary  burden  incident  to  carrying  the 
land  as  an  Investment  it  was  as  necessary 
at  the  time  the  Frazer  deed  was  executed,  as 
when  the  original  trust  deed  was  executed, 
to  have  an  active  trustee  to  protect  and  sell 
the  timber  and  parts  of  the  land  when  pos- 
sible. Looking  to  the  terms  of  the  deed  alone, 
we  find  references  made  in  the  Frazer  deed 
to  the  deed  of  1844;  that  it  contained  a 
statement  to  the  effect  that  Frazer,  as  trustee, 
was  to  hold  the  lands  for  the  beneficiaries  in 
proportion  of  certain  amounts  to  thf  whole 
consideration.  Instead  of  a  definite  and  fixed 
interest  in  kind  In  the  land ;  that  a  lien  was 
retained  in  the  Frazer  deed  to  liquidate,  if 
necessary,  any  Indebtedness  of  the  Memphis 
&  Hopefield  Real  Estate  Stock  Association, 
and  to  adjust  any  equities  between  the  stock- 
holders in  said  association.  In  other  words, 
the  deed  to  Frazer  by  the  trustees,  in  the  orig- 
inal deed,  was  conditional  on  the  payment  of 
the  indebtedness  and  adjustment  of  the  equi- 
ties amongst  the  stockholders,  growing  out 
of  the  administration  of  the  trustees  under 
the  active  trust  created  by  the  deed  of  1844 ; 
that  instead  of  conveying  to  Frazer,  trustee, 
for  the  beneficiaries  and  their  heirs  and  as- 
signs, the  deed  provided  that  C.  W.  Frazer, 
trustee,  and  his  hdrs  and  assigns,  were  to 
have  and  to  hold  the  lands  forever,  subject 
to  the  condition  aforesaid. 

The  indubitable  earmarks  on  the  face  of 
the  deed  ItseU  seem  to  point  unerringly  to  the 
creation  of  an  active  trust  We  think  the 
deed  should  be  read  in  connection  with  the 
deed  of  1844,  and,  when  read  together  in  the 
light  of  the  administration  of  the  original 
trust  covering  a  period  of  44  years  and  in  the 
light  of  the  situation  of  the  parties  and  con- 
dition of  the  lands,  the  conclusion  is  inevita- 
ble that  the  intention  of  the  parties  in  tiie 
Frazer  deed  was  to  create  a  continuing,  ac- 
tive trust  with  substituted  trustee  to  sell  the 
lands,  when  possible,  and  apportion  the  net 
proceeds  among  the  beneficiaries  according  to 
their  several  interests. 

We  have  contented  ourselves  with  stating 
the  distinction  between  active  and  passive 
trusts,  as  we  do  not  understand  any  differ- 
ence exists  between  counsel  in  this  regard. 
The  serious  question  in  dealing  with  trusts 
is  to  properly  classify  the  case  in  hand,  and, 
as  usual,  the  difficult  question  in  this  case 
has  been  to  ascertain  definitely  the  class  to 
which  It  belongs.  However,  after  a  careful 
reading  of  the  deed  and  evidence,  we  are  of 
opinion  that  the  trust  created  by  the  Frazer 
deed  comes  clearly  within  the  class  of  active 
trusts.  The  court  in  placing  this  construction 
upon  the  deed,  has  at  least  followed  the  con- 
struction placed  upon  it  by  the  parties  them- 
selves. For  years,  they  permitted  Frazer  to 
perform  the  duties  of  an  active  trustee.  He 
rented  and  leased  the  lands,  paid  the  taxes, 
sold  the  timber  and  parcels  of  the  land  when- 
ever the  opportunity  presented  itself.    The 


Digitized  by 


Google 


136 


196  SOUTHWESTERN  REPOKTEB 


(Ark. 


conduct  of  the  parties  from  tbe  moment  the 
deed  was  executed  until  the  widow  and  heirs 
of  O.  W.  Frazer  conveyed  to  Wm.  M.  Ran- 
dolph were  wholly  inconsistent  with  the  con- 
tention of  appellees  that  the  deed  from  J.  S. 
Olaybrook  and  J.  H.  Humphreys,  as  trustees 
and  commissioners,  to  C.  W.  Prazer,  as  trus- 
tee, for  J.  H.  Williams,  Mc.  H.  WlUiams,  Mrs. 
Mary  Jane  McNairy,  and  Ellen  W.  Lewis, 
created  an  express  passive  trust  only.  The 
acts  and  tbe  conduct  of  the  parties  are  per- 
fectly consistent  with  the  construction  placed 
upon  t^ie  deed  by  the  court. 

[3]  Having  construed  the  deed,  constitut- 
ing the  common  source  of  title  of  all  the 
parties  to  this  suit,  as  creating  an  active 
trust,  the  only  remaining  question  to  be  de- 
termined Is  whether  the  deed  of  September 
12,  1906,  from  the  widow  and  heirs  of  C.  W. 
Frazer  to  Wm.  M.  Randolph  was  broad 
enough  to  convey  him  a  fee-simple  title  in 
said  real  estate,  except  the  W.  %  N.  E.  ^4. 
the  W.  %  E.  %  N.  B.  %,  the  N.  W.  %,  and 
frL  S.  W.  %,  Sec  15,  T.  6.  N.,  R.  9  E.,  con- 
taining 353  acres.  It  is  contended  by  appel- 
lees that  the  only  interest  intended  to  be  con- 
veyed by  this  deed  to  Wm.  M.  Randolph  was 
an  undivided  one-half  interest  in  the  J.  H. 
Williams  interest,  which  had  been  previously 
conveyed  to  C.  W.  Frazer  by  Randolph  In 
1890.  We  are  unable  to  agree  with  learned 
counsel  in  their  contention.  In  the  granting 
clause  of  that  deed,  all  the  right,  title,  dalm, 
and  Interest  in  and  to  lands  Involved  in  this 
litigation,  except  the  W.  %  N.  B.  %,  the  W.  % 
a  %  N.  E.  %,  the  N.  W.  %,  and  frl.  S.  W. 
%,  Sec.  15,  T.  6  N.,  R.  9  B.,  containing  353 
acres,  was  conveyed  by  the  widow  and  heirs 
of  Chas.  W.  Frazer,  and  In  another  portion 
of  the  deed,  all  the  right,  title,  claim,  and  in- 
terest John  H.  Williams  had  at  any  time  in 
all  the  other  lands,  property,  and  rights  of 
the  Monphis  &  Hopedeld  Real  Estate  Asso- 
ciation, not  named  before  in  the  deed,  or 
that  he  may  have  had  in  a  certain  105-acre 
tract  of  land,  was  conveyed.  It  seems  to  us 
that  all  the  interest  that  the  heirs  of  C.  W. 
Frazer  obtained  from  any  source  in  the  lands 
In  litigation,  except  the  W.  %  N.  E.  %,  the 
W.  %  E.  %  N.  E.  %,  the  N.  W.  %,  and  frl. 
8.  W.  Vi,  Sec.  15,  T.  6  N.,  R.  9  E.,  containing 
353  acres,  were  conveyed  in  fee  simple  by  this 
deed;  no  reservations  whatever  were  made. 

[4]  In  construing  deeds,  full  effect  should 
be  given  to  every  clause.  If  possible,  and 
harmonized  so  as  to  give  tbe  intended  effect 
to  the  deed  as  a  whole.  Fletcher  v.  Lyon,  93 
Ark.  5,  123  S.  W.  801 ;  McDlU  v.  Meyer,  94 
Ark.  615,  128  S.  W.  364 ;  Dempsey  v.  Davis, 
98  Ark.  670,  136  S.  W.  975.  Theodore  Read 
obtained  title  to  tbe  following  described  real 
estate,  to  wit:  W.  %  N.  E.  %,  the  W.  % 
B.  %  N.  R  %,  the  N.  W.  %,  and  frl.  S.  W. 
%,  Sec.  15,  T.  6  N.,  R.  9  B.,  containing  353 
acres,  from  Claybrook  .and  Wheatley,  and 
afterwards  deeded  an  undivided  one-half  in- 
terest therein  to  Wm.  M.  Randolph.  Theodore 


Read  therefore  still  owns  an  undivided  one- 
half  interest  in  said  853-acre  tract  This 
Interest  has  not  been  divested  out  of  blm  by 
conveyance  or  adverse  possession. 

It  follows  that  In  so  far  as  the  findings  and 
decree  of  the  chancellor  were  adverse  to  the 
Interests  of  appellants,  except  as  to  the  W.  ^ 
N.  a  %,  the  W.  %  B.  %  N.  B,  %,  the  N.  W, 
%,  and  frL  S.  W.  %,  Sec  16,  T.  6  N.,  R.  9  B., 
containing  353  acres,  must  be  reversed.  The 
decree  is  therefore  reversed  except  as  to  the 
W.  %  N.  B.  %.  the  W.  %  B.  %  N.  B.  %.  the 
N.  W.  %,  and  frl.  S.  W.  14,  Sec  16,  T.  6  N.,  R 
9  B.,  containing  353  acres,  and  the  cause  is  re- 
manded, with  instructions  to  enter  a  decree 
in  accordance  with  this  opinion. 

McCULLOCH,  O.  J.  (dissenting).  No  doubt 
can  exist  as  to  the  differences,  so  clearly 
stated  in  the  opinion  of  the  majority,  be- 
tween an  active  and  a  passive  trust  and  the 
effect,  with  respect  thereto,  of  the  English 
Statute  of  Uses,  which  came  to  us  as  a  part 
of  the  common  law.  Our  conflicting  views 
arise  only  as  to  the  application  of  the  law  to 
tbe  facts  of  this  case  in  deternilning  wheth- 
er or  not  the  deed  to  C.  W.  Frazer  created 
an  active  trust.  My  view  is  that  It  did  not 
The  only  reason  given  in  the  argument  why 
the  deed  in  question  did  not  on  Its  face  cre- 
ate merely  a  passive  trust  is  the  use  of  the 
words  "heirs  and  assigns"  in  tbe  deed,  but 
they  were  merely  used  as  words  of  inherit- 
ance, and  do  not  have  the  effect  of  enlarg- 
ing the  estate  created.  Watscm  v.  Wolff- 
Goldman  Realty  Co.,  95  Ark.  18,  128  S.  W. 
581,  Ann.  Cas.  1912A,  540;  Barker  v.  Green- 
wood, 4  Mees.  &  W.  429. 

An  express  trust  resting  In  parol  cannot 
be  ingrafted  in  a  deed  conveying  an  abso- 
lute title.  McDonald  v.  Hooker,  67  Ark.  632, 
22  8.  W.  655,  23  S.  W.  678.  This  rule  ap- 
plies with  like  force  to  an  attempt  to  enlarge 
a  trust  from  a  passive  to  an  active  one,  for 
the  effect  of  a  deed,  whldi  on  its  face  at- 
tempts to  create  merely  a  passive  trust,  Is  to 
convey  the  absolute  title  to  the  benefldary 
named  In  the  deed,  and  an  effort  to  in- 
graft an  active  trust  by  parol  would  violate 
tbe  established  rule  of  evidence  the  same  as 
if  the  language  of  the  deed  did  not  create  a 
passive  trust.  The  deed  to  Frazer  was  mani- 
festly not  intended  as  a  continuance  of  the 
old  deed  of  the  year  1844,  for  It  did  not  In- 
clude the  same  parties  as  beneficiaries.  The 
old  deed,  in  express  words,  created  an  ac- 
tive trust,  and  the  fact  that  a  different  form 
of  deed  was  used  in  conveying  the  land  to 
Frazer  Indicates  the  absence  of  any  Intention 
to  continue  the  active  trust  in  conformity 
with  the  original  plan.  It  seems  to  me, 
therefore,  that  a  consideration  of  the  old  de*>d 
In  connection  with  the  new  one  executcsd  by 
the  court  commissioners  to  Frazer  weakens, 
rather  than  strengthens,  the  contention  that 
there  was  an  Intention  to  create  an  active 
trust 

Tbe  deed  to  Frazer  waa  executed  by  com- 
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mlssionera  porsnant  to  orders  of  the  cban- 
cery  court  In  the  salt  of  Harrison  et  aL  v. 
WUliains,  instituted  la  the  year  1883,  to  wind 
np  the  old  trust.    The  effect  of  the  decree 
1b   that   case   was   to   wind   up   the   trust 
and   not   to   continue   It     The   undiqMsed 
of  lands  were  sold  under  the  decree,  and 
those   Involved  in   the   present   controversy 
were  purchased  and  paid  for  by  the  stock 
owned   by    the    beneflclarles    named   in   the 
Frazer  deed,   which  specified  the  separate 
interest  of  each  of  the  beneficiaries.    I  fall 
to  see  any   reason   for  declaring  that   the 
deed  to  Frazer  was  executed  In  continuance 
of  an  active  trust  created  by  the  old  deed. 
It  contains   none  of   the  provisions  of  the 
old  deed  with  respect  to  the  creation  of  a 
trust,   and   does   not  impose  any   duties   or 
confer  any  powers   upon   the  trustee.     The 
case  presents  an  Instance  of  the  creation  of 
a  passive  trust  which  falls  directly  within 
the  law  governing  them.    Nor  is  the  effect  of 
the  deed  changed  by  what  the  trustee  did  un- 
der It.    If  merely  a  passive  trust  WM  created 
the  legal  title  went  Immediately  to  the  bene- 
ficiaries named  in  the  deed,  and  nothing  done 
thereafter  could  reinvest  title  In  the  trustee. 
VVltat  he  did  thereafter  in  the  way  of  paying 
taxes  and  looking  after  the  land  was  merely 
as  agent  of  the  owners,  and  not  as  trustee  in 
the  deed,  for  the  deed  clothed  him  wltb  no 
authority  to  do  anything  with  the  land. 

It  is  said  by  some  of  the  text-writers  that 
the  purpose  of  the  EIngllsh  lawmakers  in  en- 
acting the  Statute  of  Uses  was  to  prohibit  all 
uses  and  trusts,  either  active  or  passive,  so 
as  to  prevent  the  concealment  of  real  owner- 
ablp  behind  the  trust,  but  that  the  courts  of 


that  day  were  reluctant  to  give  full  force  to 
the  statute  because  of  the  prevailing  custom 
of  adopting  that  mode  of  holding  the  title  to 
lands,  and  limited  the  operation  of  the  stat- 
ute to  passive  trusts.  It  seems  to  me  that 
this  court  has,  In  the  present  Instance,  re- 
fused to  apply  the  settled  rules  of  construc- 
tion of  such  deeds  In  order  to  effectuate 
what  is  conceived  to  be  the  purpose  of  the 
parties  in  creating  a  form  of  trust  which 
permitted  the  title  to  vest  in  the  trustee. 
But  If  It  be  considered  that  the  deed  to  Fraz- 
er created  an  active  trust  so  as  to  vest  the 
legal  title  in  him  as  trustee,  it  does  not  fol- 
low that  the  deed  executed  by  his  heirs  to 
Randolph  conveyed  the  trust  estate.  It  did 
not  purport  to  do  so.  No  reference  to  the 
trust  was  made  in  the  deed,  but  on  the  con- 
trary it  purported  to  convey  only  the  inter- 
ests of  the  heirs.  It  was  a  quitclaim,  and 
the  widow  of  O.  W.  Frazer,  and  the  ex- 
ecutrix of  his  estate,  joined  in  the  deed. 
Frazer  owned  an  Interest  in  the  land,  which 
the  heirs  inherited,  and  the  words  of  grant 
are  to  be  construed  as  being  referable  to  the 
interest  actually  owned,  and  not  to  the 
trust  estate,  to  which  no  reference  was 
made. 

I  am  unable,  therefore,  to  discover  any 
grounds  for  holding  that  the  title  passed 
to  Mr.  Randolph  under  the  deed  executed  to 
him  by  the  Frazer  heirs.  Other  questions 
In  the  case  are  not  discussed  in  the  opinion 
of  the  majority,  and  I  refrain  from  doing  so, 
but  my  conclu^on  of  the  whole  case  is  that 
the  decree  of  the  chancellor  should  be  af- 
firmed. 

WOOD,  3.,  holds  the  same  views. 
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liBAOH  et  al.  y.  BIOH. 

(Saprenw  Court  of  Tennessee.     June  9,  1917.) 

Replevin  ®=>12S— Right  or  Acnow  on  Re- 
plevin Bond — Statuxb  —  Exolubivk  Chab- 

ACTBB  OF  ReICEDT. 

Acts  1905,  c.  31,  now  Tlompson-Shannon's 
Code,  §  5152a,  declaring  that  if  the  justice  finds 
the  issue  in  favor  of  defendant,  and  adjudges  the 
property  replevied  to  belong;  to  defendant,  or 
plaintiff  dismisses  or  faJla  to  prosecute  his  suit, 
the  justice  shall  render  judgment  against  plain- 
tiff and  his  sureties  on  the  r^levin  bond  that 
the  property  replevied  be  returned  to  defendant, 
or  failing  return,  that  defendant  recover  of  plain- 
tiff and  sureties  the  value  of  the  property  re- 
plevied, etc.,  provides  a  summary  remedy  which 
is  not  exclusive,  and  plaintiff  could  maintain  an 
action  on  two  bonds  given  by  defendant  in  a  re- 
plevin suit  after  defendant  had  dismissed  such 
suit,  since  summary  remedies,  being  in  contra- 
vention of  the  common  law,  are  cumulative  in 
the  absence  of  language  showing  they  were  in- 
tended to  be  exclusive. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  H  502,  506-500.] 

Certiorari  to  Court  of  avll  Appeals. 

Action  by  W.  J.  Rich  against  W.  E.  Leach, 
Trustee,  and  others.  There  was  Judgment  for 
plaintiff,  and  defendants  appealed  to  the 
Court  of  Civil  Appeals,  and  to  review  the 
judgment  of  the  Court  of  Civil  Appeals,  de- 
fendants petition  for  certiorari.    Writ  denied. 

Q.  T.  McCall,  J.  T.  Peeler,  and  J.  W.  Mur- 
phy, all  of  Huntingdon,  for  plaintiffs  in  er- 
ror. P.  W.  Maddox,  J.  Sam  Johnson,  and 
Ii.  A.  Hurt,  all  of  Huntingdon,  for  defend- 
ant In  error. 

SWANBT,  Special  Judge.  The  dilef  con- 
troversy In  this  case  is  as  to  the  right  of 
defendant  in  error,  W.  J.  Rich,  to  maintain 
an  action  against  plaintiff  in  error  W.  E. 
Leadi,  trustee,  and  others,  upon  two  bonds 
given  in  a  replevin  suit  originating  before  a 
Justice  of  the  peace  In  Carroll  county  and 
later  taken  by  appeal  to  the  circuit  court. 
Plaintiffs  in  error  Insist  that  the  statutory 
remedy  Is  exclusive  since  Acts  1905,  c.  31, 
now  section  5152a,  Thotnp.  Shan.  Code, 
which  Is  as  follows: 

"If  the  justice  finds  the  issue  in  favor  of  the 
defendant  and  adjudge  the  property  replevied 
to  belong  to  the  defendant,  or  the  plaintiff  dis- 
misses or  fails  to  prosecute  his  suit,  the  justice 
shall  under  [render]  judgment  against  the  plain- 
tiff and  his  sureties  on  the  replevin  bond  that 
the  property  replevied  be  returned  to  the  de- 
fendant or  on  failure  to  do  so,  that  the  defend- 
ant recover  of  plaintiff  and  sureties  on  replevin 
bond  the  value  of  the  property  replevied  with  in- 
terest thereon  and  damages  for  the  detention  of 
the  same.  The  value  of  the  property  and  the 
damage  to  be  assessed  by  the  justice  trying  the 
case,  or  where  the  plaintiff  fail.s  to  prosecute, 
by  the_  justice  trying  the  case.  And  the  justice 
may,  in  proper  cases,  give  exemplary  damages 
in  favor  of  either  party,  and  in  all  cases  where 
the  plnintiff  fails  to  prosecute  his  suit  with  ef- 
fect, the  justice  may  make  such  valuation  as 
will  be  likely  to  effect  the  return  of  the  prop- 
erty to  the  defendant  if  the  character  of  the 
property  is  such  as  to  make  the  return  of  the 
specific  property  important." 


The  circuit  Judge  and  the  Court  of  Civil 
Appeals  concurred  In  holding  to  the  contrary, 
and  the  case  is  before  us  upon  petition  for 
certiorari  for  review. 

There  are  several  errors  assigned,  but  as 
the  principal  error  assigned  raises  this  legal 
prt^msltlon,  and  this  is  determinative  ot 
the  suit,  we  shall  confine  this  opinion  to  this 
one  assignment,  and  dispose  of  the  other  as- 
signments orally. 

The 'facts  necessary  to  be  stated  are,  in 
brief,  as  follows:  W.  J.  Rich,  on  April  14, 
1913,  executed  a  note  to  3.  F.  Leach  for  the 
sum  of  $475.87,  due  November  1,  1013,  and 
secured  same  by  a  deed  of  trust  to  W.  K 
Leach,  trustee,  on  certain  live  stock  and  other 
personalty.  J.  F.  I/each  died  on  February 
19,  1914,  Intestate.  On  March  28, 1914,  W.  K 
Leach,  trustee,  under  the  deed  of  trust,  at  the 
Instance  of  W.  E.  Leach  and  J.  W.  Murphy, 
administrators  of  J.  F.  Leach,  deceased, 
brought  a  replevin  suit  before  a  Justice  of 
the  peace  against  W.  J.  Rich  to  recover  pos- 
session of  the  personalty  described  in  the 
deed  of  trust.  A  bond  for  $500  was  given 
by  W.  B.  Leach,  trustee,  with  certain  sureties. 
A  plea  in  abatement  was  filed  to  said  replevin 
suit  by  Rich  upon  the  ground  that  the  value 
of  the  property  was  In  excess  of  $500.  and 
hence  the  Justice  of  the  peace  had  no  Juris- 
diction. An  additional  bond  toe  $300  was 
executed  by  W.  E  Leach,  trustee,  with  sure- 
ties, and  the  plea  in  abatement  was  over- 
ruled. After  a  trial  Judgment  was  entered 
against  defendant  Rich,  and  the  ease  was 
appealed  by  him  to  the  circuit  court. 

Upon  the  first  trial  in  said  court  before»  a 
Jury,  a  mistrial  occurred.  Thereafter  a  bUl 
was  filed  by  W.  B.  T^each,  trustee,  and  W.  E. 
Leach  and  J.  W.  Murphy,  administrators  of 
J.  F.  Leach,  deceased,  against  W.  J.  Ricb  In 
the  chancery  court  of  Carroll  county  seeking 
a  decree  against  Rich  upon  the  note  for 
$475.87,  which  he  had  executed  to  J.  F. 
L«ach,  and  averring  that  Rich  had  fraudu- 
lently obtained  possession  of  said  note  and 
was  claiming  that  it  had  been  paid,  and  ask- 
ing that  the  replevin  suit  then  pending  in 
the  circuit  court  be  enjoined,  and  tbat  all 
matters  be  settled  in  that  court. 

A  pr^iminary  injunction  was  obtained. 
as  prayed  for  in  the  bilL 

Rich  demurred  to  the  bill,  and  later  an- 
swered it  and  entered  a  motion  for  the  dis- 
solution of  the  injunction. 

Upon  the  trial  of  said  motion,  the  chancel- 
lor ordered  that  the  motion  to  dissolve  the 
injunction  be  disallowed  upon  condition  tbat 
complainant,  W.  B.  Leach,  trustee,  sign  and 
file  an  agreement  that  he  would  dismiss 
the  replevin  suit  in  the  circuit  court  upon  the 
termination  of  the  chancery  suit.  This  -was 
agreed  to  in  the  following  Instrument: 

"In  this  cause,  as  per  order  of  court  requiring 
us  to  dismiss  the  suit  of  W.  B.  Leach,  trustee, 
V.  W.  J.  Rich,  in  the  circuit  court  of  Carroll 
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county,  Tenn.,  on  the  tennination  of  this  suit 
as  a  condition  of  oTerruling  the  defendant's  mo- 
tion to  di.—olve  the  injunction  issued  in  this 
couse,  we  accordingly  agree  diat  whoi  this  suit 
is  terminated  said  suit  in  the  circuit  court  will 
be  dismissed.    This  December  3,  1914. 

"W.  E.  Leach,  Trustee. 

"Leach  &  Murphy,  Administrators." 

It  should  be  stated  that  shortly  after  W.  B. 
Leach,  trustee,  obtained  possession  of  the 
personalty  under  the  writ  of  replevin  he  sold 
all  of  said  property  except  the  wagon  at 
public  outcry  for  the  sum  of  ^95.05,  and  re- 
turned the  wagcHi  to  Rich.  A  Jury  was  de- 
manded by  Rich  In  the  chancery  case,  and 
two  Issues  of  fact  were  sntnnltted  to  said 
Jury  under  tiie  direction  of  the  chancellor  as 
follows: 

"First.  Is  the  note  for  $476.87,  dated  April 
14,  1913,  made  payable  to  J.  F,  Leach,  in  con- 
troversy in  this  cause,  the  property  ot  the  es- 
tate of  said  J.  F.  Leach?  Second.  Does  the  de- 
fendant W.  J.  Rich  owe  the  complainants,  as 
administrators  at  said  estate,  said  $475.87,  or 
any  part  thereof  7" 

Both  of  said  Issues  were  found  by  the 
Jury  In  favor  of  the  defendant  Rich,  and 
tb»«upon  a  decree  was  entered  dismissing 
the  complainants'  bill  with  costs. 

At  the  October  term,  1916,  of  the  circuit 
coTirt  ^V.  K  Leach,  trustee,  appeared  In  said 
court  and  moved  to  be  allowed  to  dismiss  the 
replevin  suit  of  W.  B.  Leadk,  Trustee,  v.  W. 
J.  Rich,  in  accordance  with  his  written  agree- 
ment .made  under  the  direction  of  the  chan- 
cery court,  and  asked  that  a  jury  be  im- 
paneled to  hear  proof  and  fix  the  value  of 
the  property  replevied  by  him  from  defendant 
Rich,  and  to  assess  damages,  tf  any,  for 
the  wrongful  detention  of  said  property. 
Thereupon  the  circuit  Judge  asked  the  attor- 
neys for  Rich  what  they  had  to  say,  and 
they  replied  that  they  did  not  desire  to  take 
any  further  steps  in  said  court,  and  an  order 
was  entered  dismissing  said  replevin  suit  at 
tlie  cost  of  plaintiff  and  his  sureties. 

The  attorneys  for  Rich  had  by  plea  In 
abatement  and  otherwise  insisted  that  the 
Justice  of  the  peace  did  not  have  Jurisdiction 
of  said  case  because  the  property  replevied 
was  worth  exceeding  the  sum  of  $500,  and 
not  within  his  Jurisdiction,  and  did  not  want 
to  be  limited  to  that  sum  in  their  recovery. 

Shortly   thereafter   the   present  suit   was 
brought  by  W.  J.  Rich  In  the  circuit  court  of 
Carroll  county  against  W.  E.  Leach,  trustee, 
and  W.  E.  Leach  and  J.  W.  Murphy,  adminis- 
trators of  the  estate  of  J.  F.  Leach,  deceased, 
and  the  bondsmen,  upon  the  two  bonds  for 
9500  and  $300,  respectively,  given  in  the  re- 
plevin suit  before  the  Justice  of  the  peace. 
The  writ  was  for  the  sum  of  $5,000.    The 
rleclaratlon  was  quite  lengthy  and  set  out 
the    two  bonds  sued  on  In  full,  and  stated 
all  the  facts  as  to  the  replevin  suit  and  ex- 
ecution  of   bond,  seizure  of  property,   sale 
tbereof,  and  all  other  steps  taken  thereunder 
for   benefit  of  the  estate  of  J.  F.  Leach,  de- 
ce&S'&d,  and  the  active  steps  taken  by  the  ad- 
mixiljstzatoni  of  said  estate  and  the  wrongful 


conversion  of  said  property  and  failure  and 
refusal  to  return  same,  and  all  other  neces- 
sary facts,  not  now  necessary  to  repeat 

Demurrers  and  pleas  were  filed  to  said 
declaration,  and  among  other  defenses  made 
by  defendants  was  the  plea  that  Acts  1905, 
c.  31,  heretofore  copied,  was  the  only  remedy 
plaintifT  had. 

The- court  overruled  this  defense,  and  the 
case  was  tried  before  a  Jury,  who  rendered 
a  verdict  In  favor  of  plaintiff  and  against 
all  the  defendants  for  the  sum  of  $538  as 
the  value  of  the  property  that  was  sold  by 
W.  E.  Leach,  trustee,  the  sum  of  $128.69  for 
its  wrongful  detention,  and  the  sum  of  $83.39 
interest,  making  in  all  the  sum  of  $760. 

Prior  to  Acts  1905,  c.  31,  the  statute  on 
this  subject  was  as  Is  found  in  Shannon's 
Code,  {  5152: 

"If  the  justice  adjudge  the  property  to  bo- 
long  to  the  defendant,  and  the  plaintiff  fail 
or  refuse  to  deliver  it  up  to  the  defendant,  the 
Justice  shall  render  Judgment  against  the  plain- 
tiff and  his  sureties  for  double  the  value  of  the 
property  replevied,  and  execution  shall  forthwith 
issue  for  the  same  and  the  cost  of  suit." 

It  will  be  observed  that  this  statute  did 
not  authorize  the  Justice  to  give  a  summary 
Judgment  for  the  value  of  the  property  or  for 
damages  for  the  wrongful  taking  and  deten- 
tion and  use  thereof,  or  other  full  relief, 
as  was  provided  in  Shannon's  Code,  H  5144, 
5145,  and  5146,  in  cases  originating  in  the 
circuit  court  The  only  Judgment  that  could 
be  rendered  by  a  Justice,  or  by  the  circuit 
court  in  a  case  originating  before  a  Justice, 
where  the  defendant  succeeded,  was  for 
double  the  value  of  the  property  replevied,  to 
be  satisfied  upon  the  return  of  the  property. 
Nighbert  v.  Hornsby,  100  Tenn.  87,  88,  42  S. 
W.  1060,  66  Am.  St  Rep.  736. 

In  Godsey  v.  Weatherford,  86  Tenin.  670, 
8  S.  W.  385,  it  was  held  that  notwithstand- 
ing the  fact  that  the  Jurisdiction  of  a  Justice 
in  replevin  suits  was  limited  to  $500,  that 
fact  did  not  preclude  him  from  granting  a 
Judgment  for  more  than  $500  on  a  bond  in  the 
case  for  $1,000,  to  be  satisfied  upon  the  re- 
turn of  the  property.  Should  it  develop  in 
the  proof  that  the  property  replevied  was 
worth  more  than  $1,000,  of  course  the  Jus- 
tice could  not  under  this  decision  have  gone 
beycmd  that  amount. 

Acts  1885,  c  69  (Shannon's  Code,  §  6145), 
undertook  to  provide  a  remedy  by  summary 
Judgment  in  all  cases  of  replevin  where  Judg- 
ment had  been  rendered  in  the  alternative 
and  the  goods  had  not  been  returned,  and  the 
writ  of  fieri  facias  had  been  returned  unsat- 
isfied in  whole  or  in  part. 

In  Colby  v.  Yates,  12  Heisk.  (59  Tenn.)  267, 
it  was  held  that  the  defendant  in  a  success- 
ful replevin  had  an  independent  right  of  ac- 
tion against  the  plaintiff  for  damages  for  in- 
Jury  to  the  property  during  its  detention,  and 
that  he  was  not  compelled  to  resort  to  the 
remedy  given  by  the  statute,  now  Thomp. 
Shan.  Code,  {  5144,  but  it  was  intimated  that 
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it  might  be  different  as  tso  damages  for  tbe 
detention  of  the  property.  Tlie  last  utterance 
was  dlctam,  and  hence  we  do  not  feel  bound 
by  it 

There  are  seTcral  cases  in  our  reports  deal- 
ing with  tbe  rights  of  a  defendant  tn  replevin 
suits,  such  as  Dornan  Bros.  v.  Benham  Fur- 
niture Ca,  102  Tenn.  303,  52  S.  W.  38,  Ham- 
ilton V.  Henney  Buggy  Co.,  102  Tenn.  714, 
52  S.  W.  160,  Connor  y.  Bates,  92  Tenn.  466, 
22  S.  W.  4,  and  cases  heretofore  cited,  but 
they  furnish  very  little  aid  in  tbe  solution  of 
the  present  controTersy. 

As  was  intimated  by  Chief  Justice  NeO, 
in  Keelin  v.  Graves,  129  Tenn.  115, 165  S.  W. 
232,  L.  R.  A.  1915A,  421,  Acts  1905,  c  31,  was 
intended  to  give  substantially  the  same  form 
of  Judgment  before  a  Justice  as  is  provided  in 
Thomp.  Shan.  Code,  {  6144,  by  the  circuit 
court. 

We  have  been  unable  to  find  any  case  de- 
ciding the  question  In  this  state,  and  none  has 
been  called  to  our  attention.  There  is  con- 
siderably conflict  in  the  decisions  of  other 
states,  but  the  weight  of  authorities  both  in 
number  and  principle  is  in  favor  of  the  de- 
fendant in  error.  34  Oyc.  1577,  and  cases 
cited. 

In  Llndsey  v.  Hewitt,  42  Ind.  App.  673,  86 
N.  E.  446,  In  construing  a  statute  somewhat 
similar  to  ours,  the  reason  given  for  the  hold- 
ing was  that  the  right  of  action  arises  by  the 
common  law  out  of  a  breach  of  contract,  and 
the  statutes  giving  a  remedy  without  negative 
words,  the  common-law  remedy  still  remains 
and  may  be  pursued  at  plaintiff's  option. 
Whitney  v.  Lehmer,  26  Ind.  503,  is  directly 
in  point.  See,  also,  Yelton  v.  Sllnkard,  8J5 
Ind.  190.  It  has  been  held  in  many  cases  that 
the  dismissal  of  a  replevin  suit  by  the  plain- 
tiff for  any  reason  is  a  breach  of  the  condi- 
tion of  the  replevin  bond  to  prosecute  the 
action  "with  effect"  34  Cyc.  1578,  and  cases 
cited. 

In  34  Cyc.  1589,  the  general  principles 
governing  such  cases  are  stated  as  follows: 

"The  bond  given  in  an  action  of  replevin  is 
intended  as  indemnity  for  both  tbe  officer  and 
defendant  in  tlie  action,  and  either  may  have  a 
right  of  action  thereon  in  case  of  a  breach  of 
its  conditions.  An  action  cannot  be  maintained 
upon  the  replevin  bond  until  a  final  determina- 
tion of  the  action  in  which  it  was  executed,  but 
subject  to  any  conditions  precedent  wtiich  are 
required  to  be  complied  with,  such  action  may 
be  brought  as  soon  as  there  is  a  breach  of  the 
conditions  of  tlie  l>ond  either  by  failure  to  pros- 
ecute the  action  of  replevin  with  effect  or  to 
comply  with  the  judgment  rendered  therein.  A 
failure  of  the  jury,  in  the  action  of  replevin  to 
assess  the  value  of  tbe  property  as  required  by 
statute,  will  not  prevent  defendant  from  re- 
covering its  value  in  an  action  on  the  bond. 
Plaintiff  in  replevin  cannot  after  giving  bond  and 
getting  possession  of  the  property  dismiss  the 
action  without  prejudice  and  relieve  himself  and 
the  sureties  on  the  bond  from  liability,  and  al- 
though in  case  of  a  dismissal  by  plaintiff  defend- 
ant has  a  right  to  have  a  judgment  rendered  de- 
termining his  rights,  his  failure  to  do  so  will  not 
prevent  him  from  suing  upon  the  bond  to  recover 


such  damages  as  he  has  sustained,  although  it 
has  been  held  that  if  the  action  of  re"!evin  is  dis- 
missed on  motion  of  defendant,  and  judgment 
rendered  in  his  favor,  he  cannot  maintain  an 
action  against  the  sureties  on  the  bond  to  re- 
cover damages  for  a  detention  of  the  property 
by  plaintiff  in  replevin  where  no  claim  therefor 
was  presented  to  and  passed  upon  in  the  replev- 
in action." 

The  remedy  given  by  this  statute  is  sum- 
mary in  its  character,  and  there  Is  nothing 
to  Indicate  that  It  was  Intended  to  be  ex- 
clusive. Summary  remedies,  being  in  contra- 
vention of  tbe  common  law,  are  generally 
held  to  be  cumulative  in  the  abs«ice  of  lan- 
guage showing  that  they  are  intended  to  be 
exclusive.    37  Gya  528,  citing  cases. 

In  State  v.  Ehincan,  3  Lea.  (71  Tenn.)  679, 
it  was  held  tliat  a  statute  creating  a  new 
remedy  without  expressly  repealing  the  old 
remedy  la  merely  cumulative,  and  will  not 
deprive  a  court  of  its  jurisdiction  to  enforce 
the  old  remedy.  There  Is  nothing  in  Acts 
1905,  c  31,  to  show  that  the  tormer  remedies 
on  the  replevin  bond  were  abolished.  In  ad- 
dition to  the  foregoing  w^e  have  a  statute 
which  appears  to  be  persuasive,  if  not  abso- 
lutely controlling. 

Chapter  14  of  Thomp.  Shan.  Code  treats 
of  summary  proceedings  against  officers  of 
various  kinds,  attorneys  at  law,  sureties, 
stayors,  etc.,  and  in  section  5358  provides  as 
follows: 

"The  remedy  by  motion  is  cumulative,  and 
does  not  deprive  the  plaintiff  of  any  other  remedy 
allowed  by  law  for  his  redress." 

We  thlnli:  there  is  no  error  in  the  decision 
of  the  Court  of  avll  Appeals.  T3ie  writ  of 
certiorari  is  accordingly  denied. 


TERGUSON  V.  STATE. 
(Supreme  Court  Of  Tennessee.    June  16,  1917.) 

1.  Criminai,  Iiaw  «=>1159(4)— Cbbdibility  — 
Verdict  of  Jury. 

In   a   criminal   prosecution,   the  verdict   of 
the  jury  determines  the  credibility  of  witnesses. 
[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  §  3077.] 

2.  Homicide   «=»188(7)—Evidbhch— Admissi- 
bility—Good  Character. 

In  a  prosecution  for  homicide,  where  accused 
pleads  self-defense,  evidence  of  the  good  char- 
acter of  deceased  as  a  peaceable  and  law-abiding 
man  is  admissible,  regardless  of  whether  the 
question  is  opened  by  the  accused. 

[Ed.  Note.— For  other  cases,  see  Homicidei 
Cent  Dig.  $  397.] 

Error  to  Circuit  Court  Obion  County: 
Jos.  E.  Jones,  Judge. 

Al  Ferguson  was  convicted  of  murder,  and 
he  brings  error.    Afflruied. 

C.  N.  Lannom  and  H.  C.  Stanfleld,  both 
of  Union  City,  for  plaintiff  in  error.  W.  H. 
Swiggart  Jr.,  Asst  Atty.  Gen.,  for  the  State. 

LAXSDEN,  J.  The  plaintiff  In  error  vraa 
convicted  of  murder  in  the  second  degree  for 
the  killing  of  Will  Robinson.    The  deceased 
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was  marsbal  of  the  town  of  Sonth  Fulton, 
Tenn.,  at  the  time  of  his  death.  The  plalntlfT 
In  error  had  previous  to  the  killing  been  en- 
gaged In  the  sale  of  Intoxicating  liquors  in 
Fulton,  Ky.  While  thus  engaged  he  was  in- 
TOlved  with  the  officers  of  the  law  in  a  num- 
ber of  cases,  and  was  Indicted  In  that  state. 
Afterwards  he  moved  to  Tennessee.  The  line 
between  this  state  and  the  state  of  Kentucky 
ran  through  the  town  of  Pulton,  the  north 
portion  thereof  bdng  in  Kentucky,  and  the 
south  portion  being  in  Tennessee.  Plaintiff 
In  error  moved  a  short  distance  to  South  Ful- 
ton. Tlie  deceased  became  possessed  of  the 
idea  that  plaintiff  in  error  was  selling  whis- 
ky in  Tennessee  in  violation  of  law.  lie 
voit  to  different  employers  of  the  plaintiff 
in  error  and  stated  to  them  that  he  was  a 
bootlegger  and  had  to  leave  South  Fulton. 
He  went  to  the  last  employer  of  plaintiff  in 
error  and  upbraided  him  for  harboring  a 
bootlegger,  and  stated  that  plaintiff  In  error 
most  leave  South  Fulton.  The  attitude  of 
deceased  toward  plaintiff  In  error  was  known 
to  plaintiff  in  error.  The  day  before  the 
killing  the  deceased  was  spying  upon  the 
place  of  business  of  plaintiff  in  error,  and 
was  seen  by  plaintiff  in  error  while  so  en- 
gaged. Later  plaintiff  in  error  borrowed  the 
pistol  with  which  he  killed  deceased.  On  the 
day  of  the  killing,  after  completing  a  day's  la- 
bor; plaintiff  in  error  went  home  with  the  pis- 
tol in  his  iKK^et,  and  when  he  arrived  there 
ascertained  that  supper  was  not  ready,  and 
concluded  to  go  to  a  neighbor's  house  to 
borrow  a  shoelast  for  the  purpose  of  repair- 
ing the  shoes  of  some  of  his  children.  On 
the  way  he  came  upon  a  negro  who  was  roll- 
ing a  wheelbarrow  on  the  sidewalk.  Plain- 
tiff in  error  spoke  to  the  negro  and  informed 
him  that  it  was  unlawful  to  roll  the  barrow 
on  the  sidewalk.  The  negro  passed  down  the 
sidewalk  with  plaintiff  In  error  walking 
behind  until  .they  came  to  the  corner  of 
Church  and  College  streets.  There  they  met 
the  deceased,  who  asked  the  negro  if  he  did 
not  know  that  It  was  unlawful  to  roll  a 
wheelbarrow  on  the  sidewalk.  The  negro  in- 
formed him  that  he  did  not,  and  thereupon 
deceased  arrested  the  negro.  There  was  a 
trunk  In  the  wheelbarrow,  and  the  deceased 
Immediately  concluded  that  the  trunk  belong- 
ed to  plaintiff  in  error  and  contained  intox- 
icating liquors.  At  this  point  the  testimony 
is  not  in  accord.  The  state's  proof  is  to  the 
rffect  that  deceased  accused  plaintiff  in  error 
of  being  the  owner  of  the  trunk  and  notified 
the  negro  that  he  wa#  in  arrest.  Plaintiff 
in  error  thereupon  walked  around  the  wheel- 
barrow, off  the  sidewalk,  and  passed  to  the 
rear  of  deceased,  drew  his  pistol  as  he  did  so, 
and  shoved  deceased,  and,  with  an  oath,  said 
the  negro  would  not  be  arrested  by  deceased, 
and  fired  bis  pistol  at  deceased.  Plaintiff  in 
error  says  that  he  passed  around  the  wheel- 
barrow and  to  the  rear  of  deceased  because 
that  was  the  way  for  blm  to   go  to  the 


neighbor's  for  the  last,  and  that  while  doing 
so  deceased  accused  him  of  being  the  owner 
of  the  trunk,  and  repeated  his  threat  that 
plaintiff  In  error  must  leave  South  Fulton. 
Plaintiff  in  error  says  he  denied  being  the 
owner  of  the  trunk,  and,  seeing  deceased 
make  for  his  pistol,  asked  him  not  to  shoot 
him.  He  says  deceased  drew  his  pistol  and 
fired  at  plaintiff  in  error  at  least  twice  be- 
fore plaintiff  in  error  returned  the  shot  De- 
ceased fired  three  times,  plaintiff  In  error  fired 
five  times.  After  plaintiff  in  error  had  testi- 
fied in  substance  as  stated,  and  had  intro- 
duced other  witnesses  than  himself,  the  state 
proved  in  rebuttal,  over  the  exception  of 
plaintiff  in  error,  that  deceased  was  a  man 
of  good  character,  law-abiding,  peaceable, 
and  a  good  officer. 

[1]  A  lengthy  and  able  argument  has  been 
made  In  this  court  to  show  that  the  witnesses 
for  the  state  are  not  credible,  and  that  the 
plain  inference  to  be  drawn  from  the  testi- 
mony of  other  witnesses  is  that  deceased 
fired  two  shots  before  plaintiff  in  error  fired 
at  all.  We  have  said  in  numerous  cases  that 
the  verdict  of  the  Jury  determines  the  cred- 
ibility of  witnesses.  This  is  necessarily  so. 
We  do  not  see  the  witnesses  nor  hear  them 
testify,  and  mere  discrepancies  in  their  tes- 
timony must  be  deemed  settled  by  the  verdict 
of  the  Jury  unless  there  is  something  to  show 
that  such  discrepancies  originated  in  willful 
falsehood.  Two  witnesses  Introduced  by  the 
state  say  that  plaintiff  in  error  Interfered  with 
deceased's  attempt  to  arrest  the  negro,  pushed 
him,  and  drew  his  pistol  and  fired  before  the 
deceased  returned  the  fire.  Other  witnesses 
are  called  who  say  that  they  know  the  gen- 
eral character  of  these  two  witnesses  and 
that  it  is  good  and  from  it  they  are  entitled 
to  full  faith  and  credit  No  one  else,  other 
than  plaintiff  in  error,  undertakes  to  say 
that  he  saw  the  beginning  of  the  difficulty, 
and  consequently  there  is  no  direct  contra- 
diction of  the  state's  witnesses.  The  argu- 
ment made  for  the  plaintiff  in  error  is  that 
a  fair  Inference  from  the  testimony  of  the 
other  witnesses  contradicts  the  testimony  of 
the  state's  witnesses  to  the  effect  that  plain- 
tiff in  error  fired  the  first  shot.  Obviously 
these  questions  are  settled  by  the  verdict  of 
the  Jury. 

[J]  Another  question  presented  <m  the 
briefs  is  as  to  the  admissibility  of  the  state's 
evidence  on  the  good  character  of  the  de- 
ceased for  peace  and  violence.  It  is  consid- 
ered by  counsel  that  the  question  has  not  been 
decided  in  this  state.  We  are  of  opinion, 
however,  that  the  case  of  Rlppy  v.  State,  2 
Head,  217,  puts  the  question  at  rest  The 
law  of  self-defense  Is  laid  down  in  this  case, 
and  as  a  part  of  It  it  is  said  that  the  charac- 
ter of  the  deceased  for  violence  is  a  proper 
matter  for  the  consideration  of  the  Jury  upon 
the  question  of  reasonable  apprehension.  It  Is 
conceded  by  learned  counsel  for  plaintiff  in 
error  that  the  character  of  deceased  would 
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be  admissible  if  plaintiff  In  error  had  gone 
into  that  question;  but  It  is  said,  Inasmuch 
as  deceased's  character  was  not  assailed  by 
plaintiff  In  error,  It  was  not  competent  for 
the  state  to  offer  testimony  to  show  his  good 
character.  But  It  will  be  seen  upon  an  exam- 
ination of  the  Rlppy  Case  that  this  court 
held  that  the  character  of  the  deceased  for 
violence  was  admissible  upon  the  question  of 
reasonable  apprehension.  The  case  explains 
the  question  of  reasonable  apprehension,  and 
holds  that  fear  which  is  feigned  or  pre- 
tended will  not  excuse  the  slayer.  So  also, 
if  the  fear  is  created  by  a  necessity,  brought 
about  by  the  design,  contrivance,  or  fault  of 
the  defendant,  it  will  not  Justify  the  killing. 
Hence  it  is  apparent  that  the  character  of 
the  deceased  for  violence  is  a  proper  matter 
for  the  consideration  of  the  jury  upon  the 
plea  of  self-defense.  This  being  true,  the 
state's  right  to  offer  such  testimony  would 
not  depend  upon  the  defendant  assailing 
the  character  of  the  deceased.  Such  evidence 
is  also  competent  in  rebuttal  because  it  is  to 
be  considered  in  connection  with  the  defend- 
ant's dnim  of  JusUflcation. 

The  Rlppy  Case  Is  one  of  the  classics  in 
our  reports.  It  has  been  widely  cited  and 
quoted  from  as  a  correct  exposition  of  the 
law  of  self-defense.  Its  authority  has  never 
been  questioned  in  this  state.  Its  language 
is  often  embodied  in  the  charges  of  trial 
judges. 

Other  questions  were  disposed  of  orally. 


STATE  ex  teL  HARRIS  et  al  v.  BUCK. 
(Supreme  Court  of  Tennessee.     June  9,  1917.) 

1.  Counties  ^=>67— Oiticebs  and  Agents— 
OcsTEB  Act. 
Acts  1907,  c.  545,  |  1,  provides  that  in  all 
counties  having  a  population  of  30,100  and  not 
over  38,000,  etc.,  the  quarterly  county  court 
may  appoint  a  county  engineer,  and  subsequent 
sections  provide  his  duty  looking  to  the  con- 
struction and  keeping  in  repair  of  the  public 
roads  of  the  county.  Acts  1009,  c.  351,  also  pro- 
vides for  the  appointment  of  a  county  engineer 
by  the  quarterly  county  court  in  such  counties, 
and  prescribes  his  duties,  without  differing  ma- 
terially from  the  act  of  1907.  The  statutes  do 
not  expressly  declare  a  purpose  on  the  part  of 
the  General  Assembly  to  create  a  county  office 
or  a  public  office  of  any  cliaracter,  and  do  not 
make  the  appointment  of  a  county  engineer 
mandatory  or  fix  the  term  during  which  be  shall 
be  employed  or  the  compensation  which  he  shall 
receive.  Ouster  Act  (Public  Acts  1915,  c.  11) 
{  1,  provides  for  the  removal  for  misconduct 
of  persons  holding  an  office  of  trust  or  profit 
under  and  by  virtue  of  any  of  the  laws  of  the 
state  of  Tennessee,  etc  Defendant  was  employ- 
ed by  the  quarterly  county  court  of  Madison 
county  as  county  engineer  under  a  contract 
which  could  bo  terminated  by  either  party  on  30 
days'  notice.  Held,  that  the  defendant  was  not 
a  person  holding  an  office  of  trust  or  profit  with- 
in the  meaning  of  the  Ouster  Act,  but  was  a 
mere  employ^  under  ccmtract  with  the  county: 
the  statute  authorizing  his  appointment  being 


necessary  in  order  that  his  compensation  might 
become  a  valid  charge  against  the  county. 

[EM.  Note. — For  other  cases,  see  CJounties, 
Cent.  Dig.  !§  100^103.] 

2.  Counties  €=361— Oiticebs  and  Aobnts — 

OusTEB  Act. 
In  view  of  Const.  1870,  art.  11,  S  17,  provid- 
ing that  no  county  office  created  by  the  Legis- 
lature shall  be  filled  otherwise  than  by  the 
people  or  the  county  court,  an  office  of  trust  or 
profit  under  the  laws  of  Tennessee  within  the 
meaning  of  the  Ouster  Act  (Acts  1915,  c.  11) 
may  be  one  created  by  the  Constitution  or  by  the 
act  of  the  General  Assembly,  and  the  quarterly 
county  court  has  no  power  to  create  such  office, 
though  power  may.  be  granted  to  it  to  fill  a 
county  office  after  'the  same  has  been  validly 
created  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Oountiea, 
Cent  Dig.  (  86.] 

Appeal  from  Chancery  Court,  Madison 
County;   J.  V».  Ross,  Chancellor. 

Action  by  the  State  of  Tennessee,  on  the 
relation  of  R.  F.  Harris  and  others,  against 
EX  G.  Buck.  From  decree  ousting  the  defend- 
ant from  the  office  of  county  engineer,  he  ap- 
peals.   Reversed,  and  suit  disQilased. 

W.  H.  Biggs  and  R.  F.  Spragins,  both  of 
Jackson,  for  appellant.  Bond  &  Bond  and 
McCorry  &  Sneed,  all  of  Jackson,  for  appel- 
lee. 

BUCHANAN,  J.  At  the  threshold  of  this 
case  we  encounter  a  jurisdictional  question 
.which,  if  decided  in  favor  of  appellant,  Buck, 
is  determinative  of  the  controversy. 

The  question  Is  whether  he  was  at  the  date 
of  the  filing  of  the  bill  a  person  holding  an 
office  of  trust  or  profit  under  and  by  virtue 
of  any  of  the  laws  of  the  state  of  Tennessee, 
within  the  meaning  of  chapter  11,  Acts  of 
1915,  commonly  called  the  "Ouster  Act" 

Under  pleadings  which  properly  raise  the 
question,  the  chancellor  assumed  jurisdiction 
of  the  cause,  and  rendered  a  final  decree  pur- 
porting to  oust  Buck  from  what  the  decree 
holds  to  be  the  office  of  county  engineer. 
From  this  decree  Buck  appealed,  and  by  <me 
of  his  assignments  of  error  makes  the  point 
that  he  was  not  an  officer,  but  only  an  em- 
ploy4,  of  the  county,  and  therefore  that  the 
chancellor  was  in  error  in  assuming  Juris- 
diction, 

By  section  1  of  chapter  645,  Acts  of  1907, 
it  was  enacted : 

"That  in  all  counties  of  this  state  having  a 
population  of  36,100,  and  not  over  38.000,  ac- 
cording to  the  federal  census  of  1900  or  any 
subsequent  census,  that  the  quarterly  county 
court  of  said  county  is  hereby  empowered  to 
appoint  a  county  enisiaeer,  who  shall  be  an 
experienced  civil  engiwer  who  has  bad  experi- 
ence in  highway  construction,  for  such  term  at 
such  salary  as  said  court  may  think  proper." 

By  the  subsequent  sections  of  said  act  the 
duties  of  said  county  engineer  were  prescrib- 
ed. These  are  largely  supervisory  in  char- 
acter, looking  to  the  construction  and  keep- 
ing in  repnir  of  the  public  roads  in  the  ooonr 
ty  of  aU  classes. 
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By  chapter  351,  Acts  of  1909,  p.  1276,  it  was 
enacted: 

"That  in  all  counties  of  this  state  having  a 
popnlation  of  (not  less  than)  36,100  and  not 
over  38,000  according  to  the  federal  census  of 
1000  or  any  subsequent  census  that  the  quarter- 
ly ooontj  court  of  such  counties  are  hereby  em- 
powered to  appoint  a  county  engineer,  who  shall 
be  an  experienced  civil  engineer  who  has  had 
experience  in  highway  construction,  for  such 
term  and  at  such  salary  as  said  court  may 
think  proper." 

And  by  the  subseanent  sections  of  said  act 
the  duties  of  said  county  engineer  are  pre- 
scribed, which  are  similar  in  character  to 
those  required  of  him  by  chapter  545,  Acts 
of  1007.  Such  difference  in  the  details  of  his 
duties  as  may  exist  under  the  provisions  of 
the  two  acts  Is  not  material  to  be  noticed  in 
the  decision  of  the  question  before  us. 

The  acts  Just  mentioned  each  have  appli- 
cation to  the  county  of  Madison. 

In  the  minutes  of  the  quarterly  county 
court  of  Madison  county  are  found  recitals 
to  the  effect  that  appellant,  Buck,  was  elect- 
ed by  that  body  on  January  7,  1913,  to  serve 
for  3  months,  on  April  7,  1913,  to  serve 
for  12  months,  on  April  6,  1914,  to  serve  for 
21  months,  and,  finally,  on  January  3,  1016, 
to  serve  for  2  years.  In  said  minutes  also 
is  found  a  recital: 

"That  the  county  reserves  the  right  to  dis- 
pense with  the  services  of  the  engineer  at  any 
time  on  30  days'  notice,  and  vice  versa,  if  the 
engineer  desires  to  resign  or  quit  the  service  of 
the  county,  he  be  required  to  give  the  county 
30  days'  noticz." 

On  said  minutes,  of  date  January  3,  1916, 
which  was  the  day  of  the  beginning  of  the 
2-year  term,  It  is  recited: 

That  appellant.  Buck,  "was  re-elected  county 
engineer  for  the  ensuing  two  ^rears  on  the  same 
terms  of  contract  and  provisions  for  terminat- 
ing services  as  of  last  term." 

Said  minutes  also  contain  the  recital  t|iat 
the.  salary  of  the  county  engineer  was  at  the 
time  of  each  appointment  fixed  at  the  sum  of 
^150  per  month. 

Under  the  foregoing  acts  applicable  to  the 
authority  of  the  quarterly  county  court  of 
Madison  county  to  appoint  a  county  engineer, 
and  the  recitals  from  the  minutes  the  sub- 
stance of  which  is  above  given,  the  finding 
of  the  decree  that  appellant.  Buck,  was  a 
person  holding  a  county  office  of  trust  or 
profit,  and  therefore  amenable  to  the  Ouster 
Act,  was  predicated. 

By  Ouster  Act  (chapter  11,  Pub.  Acts  1915) 
f  1,  It  is  enacted : 

"That  every  person  holding  any  office  of  trust 
or  profit,  under  and  by  virtue  of  any  of  the 
laws  of  the  state  of  Tennessee,  either  state, 
county  or  municipal  office  except  such  officers 
aa  are  by  the  Constitution  removable  only  and 
exdnaivoly  by  methods  other  than  those  provid- 
ed in  this  act,  who  shall  knowingly  or  willfully 
misconduct  himself  in  office  or  who  shall  know- 
ingly or  willfully  neglect  to  perform  any  duty 
eiij<Hi>ed  upon  such  officer  by  any  of  the  laws  of 
the  state  of  Tennessee,  or  who  shall  in  any 
pnUic  place  he  in  a  state  of  intoxication  pro- 
duced T>y  strong  drink  voluntarily  taken,  or 
iv-bo  ahaJl  engage  In  any  form  of  gambling  or 
wbo  shall  commit  any  act  constituting  a  viola- 


tion of  any  penal  statute  involving  moral  turpi- 
tude, shall  forfeit  his  office  and  shall  be  ousted 
from  such  office  in  the  manner  hereinafter  pro- 
vided." 

In  subsequent  aecttcms  the  act  prescribes 
what  the  procedure  shall  be  in  suits  Institut- 
ed under  Its  provisions.  In  the  sixth  section 
It  is  provided,  In  part,  as  follows: 

"The  petition  and  answer  shall  constitute  the 
only  pleadings  allowed,  and  all  allegations  in 
the  answer  shall  be  denned  controverted,  and 
any  and  all  questions  as  to  the  sufficiency  of  the 
petition  or  complaint  shall  he  raised  and  deter- 
mined upon  the  trial  of  the  case." 

[1]  An  office  of  trust  or  profit  under  the 
laws  of  Tennessee,  within  the  meaning  of  the 
Ouster  Act,  and  under  our  present  Constitu- 
tion, may  be  one  created  by  the  Constitution, 
or  by  an  act  of  the  General  Assembly  of  the 
state  within  its  power  under  the  Constitution. 
The  quarterly  county  court  has  no  power  to 
create  such  an  office,  though  power  may  be 
granted  to  it  to  fill  a  county  office  after  the 
same  has  been  validly  created  by  the  Legis- 
lature. See  article  11,  {  17,  Constitution 
1870,  which  reads: 

"No  county  office  created  by  the  Legislature 
shall  be  filled  otherwise  than  by  the  people  or 
the  county  court." 

[21  No  such  office  as  the  final  decree  held 
appellant.  Buck,  to  be  the  holder  of  Is  creat- 
ed by  our  Constitution.  Therefore,  if  such 
an  office  was  in  existence  when  the  bill  was 
filed,  It  must  be  that  It  was  created  by  some 
valid  enactment  of  the  General  Assembly. 
No  other  act  of  that  body  Is  referred  to  or 
relied  on  as  creating  such  an  office,  except 
the  two  acts  already  alluded  to  (chapter  545, 
Acts  of  907,  and  chapter  351,  Acts  of  1909), 
and  the  question  therefore  narrows  ddwn  to 
the  query:  Did  the  Legislature  create  a 
county  office  by  these  acts  or  either  of  them? 
For  the  purpose  of  answering  this  question 
It  Is  proper  that  we  consider  them  In  pari 
materia  as  one  act  of  legislation.  So  consid- 
ered. It  Is  to  be  noted  that  the  legislation 
does  not  declare  a  puriwse  on  the  part  of  the 
General  Assembly  to  create  a  county  office 
or  a  public  office  of  any  character.  The  pow- 
er which  the  legislation  vesta  In  the  quarterly 
county  court  la  to  appoint  a  county  engineer. 
Such  a  power  was  necessary  in  order  that 
the  compensation  of  the  county  engineer 
might  become  a  valid  charge  or  liability 
against  the  county,  an'd  to  that  end  the  leg- 
islation prescribed  the  duties  of  the  county 
engineer.  It  does  not  make  his  appointment 
mandatory.  It  does  not  fix  the  term  during 
which  he  shall  be  employed,  nor  the  com- 
pensation whldi  he  shall  receive.  We  do 
not  say  that  the  failure  to  declare  in  express 
terms  the  intent  to  create  a  county  office  is 
conclusive  evidence  that  such  intent  did  not 
exist.  If  the  Intent  otherwise  appeared,  it 
would  suffice;  yet  the  absence  of  an  expres- 
sion of  the  Intent  Is  strong  evidence  that  it 
did  hot  exist,  because,  if  it  existed,  why  was 
it  not  expressed?  It  may  be  conceded  that 
the  duties  assigned  are  such  as  might  have 
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been  confided  to  a  public  officer;  yet  they 
were  also  such  as  could  be  well  discharged 
by  a  mere  employ^;  either  was  but  an  agency 
for  the  public  good,  and  It  was  for  the  Leg- 
islature to  a'dopt  the  one  or  the  other  as  it 
thought  best  In  one  of  our  cases  this  court, 
speaking  of  the  office  of  public  printer  which 
was  created  by  the  Legislature,  the  Ck>n8ti- 
tution  making  no  provision  for  such  an  of- 
fice, said: 

"Its  term  of  duration,  its  duties,  and  its  com- 
pensation are  prescribed  by  the  Legislature,  and 
a  bond  required  for  the  faithful  discliarge  of  its 
duties.  These  are  all  the  usual  characteristics 
of  an  office  of  public  trust,  and  in  section  2  and 
section  5  of  the  Code  it  is  expressly  denominated 
an  office.  Mr.  Burrell,  on  page  257  of  his  Law 
Dictionary,  says:  The  idea  of  an  office  clearly 
embraces  the  ideas  of  tenure,  duration,  fees  or 
emoluments,  rights  and  powers,  as  well  as  that 
of  duty.'  " 

And  the  court  held  the  public  printer  to  be 
an  officer  of  the  state  and  that  it  was  so  des- 
ignated in  the  law  creating  the  office.  See 
Jones,  Purvis  &  Co.  v.  Hobbs  et  al.,  63  Tenn. 
(4  Baxt.)  113.  But  In  the  present  case  we 
find  no  such  clear  indication  of  the  legis- 
lative purpose  to  create  a  public  county  office 
of  trust  or  profit.  On  the  contrary,  the  pres- 
ent case  Is  more  nearly  analogous  to  legis- 
lation construed  and  holding  made  in  anoth- 
er of  our  cases.  Prescott  v.  Duncan,  126 
Tenn.  (18  Gates)  106,  148  S.  W.  229.  By  the 
eighth  section  of  the  act  (Prlv.  Acts  1911,  c. 
237)  under  review  in  that  case  it  was  pro- 
vided :  The  board  of  commissioners  are  au- 
thorized to  appoint  the  "following  officers, 
whose  terms  of  office  shall  be  at  the  wIU  and 
pleasure  of  the  board  of  commissioners, 
*  *  *  whose  compensation  shall  be  fixed  on 
an  annual  basis"  and  paid  in  monthly  install- 
ments. Here  the  act  sets  out  the  titles  of  the 
respective  appointees,  these  titles  being  ten  in 
number,  the  fifth  of  which  is  a  jail  engineer, 
at  a  salary  not  to  exceed  $1,500  per  annum. 
Now  it  Is  apparent  that  the  indications  of 
a  legislative  intent  to  create  an  office  by  the 
express  words  above  set  out  appears  mudi 
more  clearly  in  that  case  than  such  an  intent 
appears  in  the  present  case,  and  yet  this 
court,  in  construing  the  above  act,  declined 
to  hold  that  it  was  the  purpose  of  the  Leg- 
islature to  create  an  office  within  the  mean- 
ing of  article  11,  |  17,  of  the  Constitution,  but 
held  that  the  persons  named  in  the  act  as 
oflicers  were  mere  appointees  and  subordi- 
nates of  the  board  of  commissioners  at  whose 
hands  each  appointee  held  his  position.  The 
court  said: 

"We  think  they  are  employes  merely,  and 
that  the  Legislature  did  not  intend  to,  and  in 
fact  did  not,  create  ten  county  offices  to  be  filled 
by  the  commission  in  the  discharge  of  the  va- 
rious duties  conferred  upon  it." 

In  the  legislation  under  consideration  In 
the  present  case,  if  it  had  been  intended  to 
create  the  office  of  county  engineer,  the  Gen- 
eral Assembly  by  its  own  act  would,  at  least, 
have  fixed  the  tenure,  the  duration,  the  fees 


or  emoluments,  the  rights  and  powers,  as 
well  as  the  duties  of  the  office.  It  would 
not  have  left  these  Important  essentials  In 
the  creation  of  a  public  office  to  be  provided 
for  by  the  act  of  the  quarterly  county  court. 
On  the  other  hand,  Intending,  as  we  have  no 
doubt  the  Legislature  did,  to  grant  a  mere 
discretionary  power  to  the  county  court  to 
employ  a  county  engineer.  It  wisely  left  It 
also  to  the  discretion  of  that  body  to  fix  the 
term  and  salary  of  the  employ^.  Therefore, 
in  our  opinion,  the  status  of  appellant,  Buck, 
at  the  time  the  present  petition  was  filed 
was  that  of  a  mere  employ^  under  contract 
with  the  county,  determinable  on  30  days' 
notice  by  act  of  the  quarterly  county  court, 
an'd,  this  being  his  status,  the  Ouster  Act 
had  no  application,  and  the  chancellor  should 
have  dismissed  the  petition,  instead  of  as- 
suming Jurisdiction  of  this  Controversy. 

It  results  that  the  final  decree  appealed 
from  Is  reversed,  and  this  suit  Is  dismissed 
at  the  cost  of  petitioners  and  their  sureties. 


HAMBURGER  v.  ILLINOIS  CENT.  R.  CO. 
(Supreme  Court  of  Tennessee.    June  16,  1917.) 

1.  New  Trial  €=»164 — Obdeb  foe  JUDaiiE:fT 
NoTwrrnsTANDiNG  Vebdict. 

In  an  action  for  personal  injuries,  where 
there  was  verdict  and  judgment  for  plaintiff, 
and  defendant's  motion  for  new  trial  on  ground 
of  insufficiency  of  evidence  was  denied,  court 
could  not  thereafter  set  aside  the  verdict,  and 
render  judgment  for  defendant  notwithstanding 
verdict 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  i  333.] 

2.  Appeajc  and  Ebsor  ®=s>1005(1)— Review — 
Vebdict— Approval  of  Trial  Court. 

A  verdict  in  action  for  personal  injuries  can 
have  no  weight  on  appeal,  where  trial  court 
overruled  defendant's  motion  for  new  trial,  but 
thereafter  rendered  judgment  for  defendant  liot- 
withstanding  the  verdict ;  it  being  impossible  to 
say  that  such  verdict  had  approval  of  trial  court. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ${  38C0-3876,  3948.] 

3.  Appeal  and  Ebbob  <g=228— Review— As- 

SlGNiTENTS   OF  BbROB— FAILURE  TO  UBQB  IW 

Intermediate  Coubt. 
Objection  that  plaintiff  appealed  to  Court 
of  Civil  Appeals  from  judgment  for  defendant 
notwithstanding  verdict,  without  moving  for 
new  trial  in  lower  court,  cannot  be  made  for 
the  first  time  in  the  Supreme  Court,  and,  not 
having  been  made  in  the  Intermediate  court, 
cannot  be  urged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1374-1 38L] 

4.  Appeal  and  Error  <s=s>293— Pbesebvation 
OP  Grounds— Motion  foe  New  Trial- 
Necessity. 

Wliere  trial  court  refused  to  direct  verdict 
for  defendant,  and  overruled  defendant's  motion 
for  new  trial,  but  thereafter  rendered  judgment 
notwitlistanding  the  verdict  for  defendant,  plain- 
tiff, to  preserve  his  grounds  of  review,  must 
move  for  a  new  trial,  and  cannot  predicate  hia 
assignments  of  error  upon  the  order  disposing 
of  defendant's  new  trial  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1395,  1700-1703,  1705, 
1706.1 


«=9For  otbei^  cases  see  same  topic  and  KBY-NUUBER  In  all  Key-Numbered  Digests  and  Indexes 
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Appeal  from  Oircuit  Court,  Sbelby  Covin- 
ty;    A.  B.  Plttman,  Judge 

Actiou  by  Sigmund  Hamburger  against 
the  Illinois  Central  Railroad  Company. 
There  was  Judgment  for  plaintiff  upon  the 
verdict,  and  an  order  overruling  defendant's 
motion  for  new  trial,  but  thereafter  Judg- 
ment was  rendered  for  defendant  notwith- 
standing the  verdict.  Both  parties  aijpealed 
to  the  Court  of  Civil  Appeals,  and  to  review 
the  decision  of  such  court  this  appeal  is 
taken. 

John  E.  Bell,  Edwin  G.  Bell,  and  W.  H. 
Borsje,  all  of  Memphis,  for  plaintiff.  Slv- 
ley  &  Evans  and  Burch  &  Minor,  all  of 
Memphis,  for  defendant. 

LANSDEN,  J.  This  is  an  action  for  per- 
sonal injuries  received  by  plaintiff  at  the 
crossing  of  the  defendant  railroad  and  Plum 
street,  near  the  city  of  Memphis.  There 
were  verdict  and  Judgment  for  the  plaintiff 
below  In  the  sum  of  $4,200,  June  11,  1915. 
On  June  19th  the  defendant  made  a  motion 
to  set  aside  the  verdict  of  the  Jury  and  to 
render  Judgment  in  favor  of  the  defendant, 
In  accordance  with  the  motion  made  by  the 
defendant  at  the  time  of  the  trial  fOr  the 
court  to  instruct  the  Jury  to  return  a  ver- 
dict for  defendant.  This  motl(»i  was  sus- 
tained, "and  the  verdict  of  the  Jury  herein 
be  set  aside  and  for  naught  held,  and  Judg- 
ment Is  hereby  rendered  in  favor  of  the 
defendant  and  against  the  plaintiff."  Later, 
on  June  28,  1915,  a  nunc  pro  tunc  order  as 
of  June  10th  was  entered  in  the  following 
language : 

"In  this  cause,  after  dne  consideration  of  the 
several  {rrounds,  the  motion  of  defendant  for  a 
new  trial  is  by  the  court  overruled  and  disal- 
lowed, to  which  action  of  the  court  the  defend- 
ant excepts.  This  order  is  entered  nunc  pro 
tone  as  of  June  19,  1916." 

Both  plaintiff  and  defendant  prayed  and 
perfected  appeals,  and  on  the  same  day 
plaintiff  filed  a  bill  of  exceptions.  The  mo- 
tion for  a  new  trial  contained  15  general  di- 
visions and  numerous  subdivisions  of  each 
general  division,  and  among  other  things 
presented  the  question  as  to  whether  the 
verdict  of  the  Jury  was  supported  by  the 
preponderance  of  the  testimony.  It  was  fol- 
lowed by  the  motion  to  set  aside  the  ver- 
dict of  the  Jury  and  to  render  a  verdict  on 
betutlf  of  the  defendant,  and  this  motion  pre- 
sents four  questions,  all  of  which  are  includ- 
ed In  the  motion  for  new  trial.  They  are: 
First,  there  is  no  evidence  to  support  the 
verdict;  second,  because  no  negligent  act 
was  proven  against  the  defendant;  third, 
because  the  allegations  of  the  declaration 
are  not  such  as  would  entitle  the  plaintiff 
to  recover  against  the  defendant;  and, 
fourth,  because  the  proof  shows  that  the  neg- 
ligent act  was  not  committed  by  the  defend- 
ant. 

In  the  progress  of  the  trial,  and  before  el- 
tber  of  the  foregoing  motions  was  made  or 
196  S.W.— 10 


acted  on  by  the  trial  judge,  his  honor  made 
the   following   remarks: 

"I  want  to  say  right  now  that  I  may  do  wrong 
in  that,  but,  even  if  I  believed  that  that  was 
not  ^he  law,  I  would  make  the  same  ruling,  be- 
cause this  presents  a  complex  question  of  law, 
and  if  the  circuit  judge  has  any  doubt  at  all 
about  it,  he  should  get  the  verdict  of  the  ju- 
ry on  the  facts  of  the  case;  no  matter  what- 
ever he  may  thereafter  conclude  to  do  on  this 
question  of  ownership,  he  should  let  the  jury 
say  whether  the  people  who  did  operate  this 
particular  train  were  negligent  or  not  He 
should  let  the  jury  say  if  they  were  negligent, 
how  much  damage,  and  get  all  of  that  settled, 
and  not  stop  the  trial,  and  have  it  all  to  go 
over  again,  in  the  event  he  was  wrong  about  it. 
So  that,  just  as  I  did  in  that  case  against  the 
city  of  Memphis  and  as  J.  have  done  in  a  number 
of  cases,  even  where  I  was  of  the  opinion  that 
the  defendant  was  entitled  to  what  we  common- 
ly call  a  'P  I,'  I  overruled  it,  and  got  an  ex- 
pression from  the  jury  on  the  facts,  which  we 
have  spent  a  day  and  a  half  developing  here— 
not  throw  all  of  that  away,  and  let  the  jury 
fix  the  facts,  and  saj;  whether  the  crew  that 
ran  this  train  was  guilty  of  negligence  or  not, 
and  let  the  jury  say  whether  the  plaintiff  was 
guilty  of  contributory  negligence,  and  let  the 
Jury  fix  the  amount,  Sf  they  find  you  were  negli- 
gent, or  if  the  jury  finds  that  the  plaintiff  was 
guilty  of  contributory  negligence,  or  that  this 
train  was  not  guilty  of  negligence,  that  ends  the 
case  on  the  facts.  If  the  jury  finds  ap^ainst  the 
railroad  and  fixes  the  amount,  that  settled  the 
facts.  We  don't  ever  have  to  try  them  over 
again,  and  this  question  of  law  may  still  be  set- 
tled, and  I  sustain  Mr.  Bell's  motion  at  this 
moment,  and  shall  state  to  the  jury  that  all  this 
confusing  proposition  about  who  was  operating 
it  is  eliminated,  that  the  I.  O.  is  liable  if  the 
train  crew  were  guilty  of  negligence,  and  the 
plaintiff  was  not  guilty  of  contributory  negli- 
gence.   Now,  is  there  any  further  evidence?" 

[1 1  It  should  be  manifest  upon  the  slightest 
reflection  that  we  cannot  approve  of  the  prac- 
tice adopted  by  the  trial  judge.  The  rules  of 
practice  adopted  by  this  and  other  courts  are 
intended  to  secure  a  faithful  and  efficient 
administration  of  Justice.  The  administra- 
tion of  the  law  is  not  an  idle  ceremony,  but 
Is  truly  a  serious  business.  To  approve  tL'j 
judgment  in  this  case  would  take  from  the 
defendant  $4,200  and  bestow  it  upon  the 
plaintiff.  It  will  be  observed  that  judgment 
was  entered  upon  the  verdict,  which  was 
never  set  aside,  and  the  judgment,  so  far  as 
the  form  of  practice  adopted  below  is  con- 
cerned, is  still  in  force.  The  motion  for  a 
new  trial  raising  the  point,  among  other 
things,  that  the  evidence  preponderates 
against  the  verdict  was  overruled  ;  but  after 
Judgment,  and  after  action  on  the  motion  for 
new  trial,  the  court  undertook  to  set  aside 
the  verdict  and  render  Judgment  for  the  de- 
fendant. We  think  it  Is  plain  that  his  honor 
cannot  disregard  his  own  Judgments  in  such 
manner,  notwithstanding  it  is  also  plain  that 
he  intended  to  do  so. 

[2]  For  a  much  greater  reason  we  cannot 
approve  the  Judgment.  The  excerpt  from 
the  record  above  set  out  shows  that  his  honor 
believed  that  he  could  submit  the  question 
to  the  Jury  whether  he  believed  It  was  a 
case  to  go  to  the  Jury  or  not,  and  afterwards 
set  aside  the  verdict  of  the  Jury  as  a  mere 
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formality,  or  approve  It  by  overruling  the 
motion  for  new  trial  as  a  mere  formality,  and 
later,  upon  the  second  motion,  express  bis 
real  Judgment  and  act  upon  bis  conscience, 
rbe  reason  that  this  court  will  not  w*elgh 
evidence  and  undertake  to  determine  the 
credibility  of  witnesses  upon  appeal  from  a. 
trial  by  ]ui7  is  that  the  Jury  and  the  Judge 
have  seen  the  witnesses,  have  heard  th^n 
te^ify,  have  looked  them  in  the  face,  and 
from  these  observations  have  fixed  the  credi- 
bility of  the  testimony.  This  court  baa  often 
said  tliat  it  would  not  undertake  to  weigh 
testimony  In  cases  tn  which  the  trial  Judge 
had  approved  the  verdict  of  the  Jury.  If  he 
does  not  approve  of  the  verdict,  that  ends  all 
inquiry  In  this  court  upon  the  credibility  of 
the  evidence,  and  results  In  a  remand  for  a 
new  trial.  We  must  know  that  the  verdict 
of  the  Jury  has  the  approval  of  his  Judgment 
and  his  conscience.  Ttie  Judgment  upon  the 
verdict  Is  not  an  idle  cerwnony,  but  is  In- 
tended to  convey  to  this  court  the  approval 
of  the  trial  Judge  of  the  weight  and  credibil- 
ity of  the  witnesses  as  fixed  by  the  verdict 
of  the  Jury.  The  remarks  of  his  honor,  to- 
gether with  the  action  taken  upon  the  two 
motions,  forbid  that  we  should  conclude  that 
the  verdict  of  the  Jury  has  his  approval,  and 
it  also  forbids  that  we  should  conclude  that 
he  disapproved  the  facts  found  by  the  Jury. 
It  Is  impossible  to  say  from  the  record 
whether  his  honor  agreed  with  the  Jury  as 
to  the  weight  of  the  testimony  or  not  This 
court  has  always  attached  very  great  impor- 
tance to  the  concurrence  of  tho  trial  Judge 
with  the  Jury  in  finding  the  facts.  His  honor, 
in  the  observations  set  out,  misconceived  the 
functions  of  the  Jury,  as  well  as  the  functions 
of  the  court,  in  establishing  the  facts  of  the 
case.  The  verdict  of  the  Jury,  without  his 
approval,  goes  for  nau^t  upon  appeal.  Els 
approval  of  the  Jury's  verdict  Is  a  statement 
to  this  court  that  he  concurs  with  it  in  its 
determination  of  the  weight  of  the  testi- 
mony. If  he  does  not  so  agree  as  to  the 
weight  of  the  testimony,  he  must  disapprove 
of  the  verdict  by  awarding  a  new  trial.  The 
foregoing  statements  are  so  familiar  that 
they  do  not  require  citation  of  authority  to 
sustain  them.  It  has  been  the  practice  In 
this  state  for  almost  100  years,  and  so  far  as 
we  are  advised  the  practice  is  unbroken  and 
consistent  throughout 

[S]  At  the  conclusion  of  all  the  proof  the 
defendant  moved  the  court  for  a  peremptory 
instruction  to  the  Jury  to  bring  in  a  verdict 
for  It  As  stated,  this  motion  was  overruled, 
and  the  Jury  returned  a  verdict  against  the 
defendant  Later  a  motion  was  made  for  a 
Judgment  notwithstanding  the  verdict  of  the 
Jury,  upon  consideration  of  which  the  court 
directed  a  verdict  in  favor  of  the  defendant 


as  set  out  alwve.  The  plaintiff  did  not  move 
the  court  for  a  new  trial,  but  aroealed  to 
the  Court  of  Civil  Appeals.  It  is  said  In 
this  court  for  the  first  time  that  plaintiff 
below  is  without  remedy,  because  he  failed 
to  move  the  court  for  a  new  trlaL  Two  re- 
plies are  made  to  this  contention:  First 
that  the  assignment  comes  too  late;  and, 
second,  that  the  case  of  Bostick  v.  Thomas, 
191  S.  W.  968,  should  be  overruled: 

We  think  the  first  contention  is  well  made. 
126  Tenn.  715,  160  S.  W.  ix,  subsections  4.  5, 
of  rule  14;  J&da  v.  Lamber  Co.,  126  Tenn. 
128,  140  S.  W.  1066. 

We  tlilnic,  however,  that  Bostlclc  ▼.  Thooi- 
as.  supra,  is  a  logical  deduction  from  Sey- 
mour V.  Railroad,  117  Tenn.  98,  98  S.  W.  174, 
and  Barnes  v.  Noel,  131  Tenn.  126.  174  S.  W. 
276.  Seymour's  Case  is  the  first  case  in  this 
state  which  deals  with  a  motion  for  a  new 
trial  after  a  directed  verdict  It  was  there 
held  by  a  divided  court  that  a  motion  for  a 
new  trial  should  be  made  to  test  in  this  court 
the  correctness  of  the  action  of  the  trial 
Judge  in  giving  a  peremptory  instruction  to 
the  Jury.  This  case  settled  the  practice  in 
this  state  upon  this  question,  and  the  pro- 
fession generally  has  understood  the  practice 
In  accordance  with  that  decision.  The  ques- 
tion is  one  of  practice  and  <Mie  of  authority. 
It  was  based  on  Railroad  v.  Johnson,  114 
Tenn.  632,  88  S.  W.  169,  and  was  foUowed 
in  King  V.  Cox,  126  Tenn.  663,  151  S.  W.  58. 
Following  that  case  was  Barnes  v.  Noel,  su- 
pra, which  held  that  if  the  tilal  Judge,  upon 
consideration  of  a  motloa  for  new  trial. 
should  conclude  that  he  was  in  error  in  over- 
ruling the  motion  for  a  directed  verdict,  it 
was  his  duty  to  direct  a  verdict  in  considera- 
tion of  the  motion  for  new  trial.  Bostick  v. 
Thomas  merely  held  that  one  appealing  from 
the  action  of  the  court  such  as  is  discussed 
in  Barnes  v.  No^  must  make  a  motion  for 
a  new  trial  for  himself.  It  was  inadvertent- 
ly and  erroneously  stated  in  Bostick  v.  Thom- 
as that  the  appeal  was  not  from  the  order 
overruling  the  motion  for  a  new  trial.  This 
was  a  mere  inadvertence^  the  incorrectness  of 
which  is  shown  by  an  examination  of  sec- 
tions 4S51,  4852,  Thompson-Shannon's  Code. 

[4]  The  appellant  cannot  assign  errors  tip- 
on  the  action  of  the  trial  Judge  in  overruling 
the  motion  for  new  trial  made  by  the  appel- 
lee. Section  4852,  supra,  expressly  provides 
that  the  errors  to  be  assigned  in  the  Supr«ne 
Court  by  the  appellant  shall  go  to  the  action 
of  the  trltd  Judge  in  Improperly  granting  or 
refusing  him  a  new  trial.  This  is  the  mean- 
ing of  Bostick  V.  Thomas.  We  are  satisfied 
with  its  correctness,  except  as  to  the  errone- 
ous reason  given  by  the  Judge  writing  the 
opinion. 
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BOWERS  et  al.  ▼.  MOORB  et  at 
(Supreme  Court  of  Tennessee.    June  16,  1917.) 
WiLM  <s=>523—CoNSTRU0Ti0N— Estates  Obe- 

ATED. 

A  will  bequeathing  to  testator's  son  a  "tract 
of  land  on  which  he  resides  during  his  natural 
life  and  at  iiis  death  to  his  bodily  heirs.  Should 
his  wife  survive  him  it  is  my  will  she  occupy  and 
use  the  same  as  a  homestead  until  his  children 
are  all  of  age  for  their  maintenance"— is  not 
consistent  with  the  unit  or  class  theory  so  that 
children  of  the  life  tenant  who  predeceased  him 
nevertheless  liad  an  interest  which  passed  to 
their  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Die.  f  1115.] 

Certiorari  to  Court  of  ClvU  Appeals. 

Suit  by  Clay  Bowers  and  others  against 
.John  D.  Moore  and  others.  On  certiorari  to 
review  the  Judgment  of  the  trial  court  Writ 
denied. 

John  A.  Tipton,  of  Covington,  and  Nat  Tip- 
ton, of  Memphis,  for  plaintiffs  In  error.  R. 
W.  Sanford  and  B.  B.  Baptist,  both  of  Cov- 
ington, for  defendants  In  error. 

WIIjLIAMS,  J.  In  this  case  there  Is  in- 
volved the  construction  of  the  third  clause 
of  the  will  of  W.  A.  Bowers,  deceased. 
That  clause  reads : 

"3rd.  I  give  and  bequeath  to  my  son,  Henry 
C.  Bowers,  the  tract  of  land  on  which  he  re- 
sides  [describing  it]  during  his  natural  life,  and 
at  his  death  to  his  bodily  heirs.  Should  his 
wife  survive  him  it  is  my  will  she  occupy  and 
use  the  same  as  a  homestead  until  his  children 
are  all  of  age  for  their  maintenance;  all  un- 
necessary waste  of  timber  by  her  is  hereby  pro- 
hibited." 

The  construction  of  this  clause  is  sought 
by  complainants,  Clay  Bowers  and  Bstelle 
(Bowers)  Byers,  son  and  daughter  of  Henry 
O.  Bowers.  The  defendants  are  Moore  aijd 
Clements,  who  had  purchased  and  taken 
conveyances  of  their  respective  Interests  In 
the  land  from  other  children  of  Henry  C. 
Bowers,  who  had,  however,  predeceased  their 
father  Intestate  and  with  Issue. 

The  contention  of  the  complainants  In  the 
bill  and  throughout  the  litigation  is  that 
since  the  children  who  were  grantors  of  de- 
fendants died  before  their  father,  their  deeds 
failed  to  convey  any  interest  In  the  property ; 
tbat  the  class  doctrine  has  application ;  and 
tliat  the  complainants  being  the  only  children 
surviving  at  the  death  of  Henry  C.  Bowers, 
they  take  as  a  Class  to  the  exclusion  of  the 
issue  or  grantees  of  the  children  who  died 
before  the  life  tenant,  Henry  O.  Bowers. 
Issne  of  stneh  predeceasing  children  are  still 
living. 

The  class  doctrine  has  been  comprehensive- 
ly treated  of  in  the  comparatively  recent 
cases  of  Sanders  v.  Byrom,  112  Tenn.  472, 
79  S.  W.  1028,  and  Tate  v.  Tate,  126  Tenn. 
160,  148  S.  W.  1042.  As  is  pointed  out  in 
tbese  cases  this  court,  in  order  to  satisfy 
the  policy  of  the  law  in  favor  of  the  vesting 


of  estates,  has  been  solicitous  "to  find  some 
provision  in  the  deed  or  will  to  indicate  that 
not  a  class  but  separate  Individuals  were 
Intended"   to  be   the   beneficiaries. 

The  chancellor  and  the  Court  of  Civil  Ap- 
peals have  ruled  that  such  a  provision  Is  to 
be  found  in  the  clause  above  quoted,  and 
that  the  class  doctrine  does  not  apply.  These 
courts  have  followed  the  contention  of -the 
defendants  that  these  words  have  the  effect 
to  dissipate  the  notion  that  a  class,  the  chil- 
dren surviving  at  the  death  of  the  life  tenant, 
was  In  the  testator's  mind.  "Should  his  wife 
survive  him  It  is  my  will  that  she  occupy  and 
use  the  same  as  a  homestead  until  his  chil- 
dren are  all  of  age  for  their  maintenance." 

The  argument  Is  tbat  this  provision  for  the 
maintenance  should  be  construed  to  relate 
to  certain  diildren,  singling  out  those  who 
should  not  be  of  age  at  the  date  of  Henry 
C.  Bower's  death,  and  therefore  it  is  not  con- 
sistent with  the  unit  or  class  notion. 

We  think  that  these  words  may  fairly  re- 
ceive that  construction,  and  that  when  so 
construed  It  Is  made  manifest  that  the  class 
doctrine  is  not  applicable.  The  exclusion  of 
a  child  or  children  dissipates  the  idea  of 
unity  Involved  In  the  doctrine  of  a  future- 
determined  class  quite  as  effectually  as  does 
the  designation  of  an  Individual  child  or  chil- 
dren. "Anything  that  indicates  an  intention 
on  the  part  of  a  testator  that  one  or  more  In- 
dividuals of  the  designated  class  shall  enjoy 
a  several  interest  is  sufficient  to  give  to  all 
of  the  class  a  vested  and  transmissible  es- 
tate." Davis  V.  Goforth,  1  Lea  (69  Tenn.) 
81 ;  McClung  v.  McMUlan,  1  Helsk.  (48  Tenn.) 
6515;   Tate  v.  Tate,  supra. 

The  case  having  been  properly  disposed  of 
in  the  lower  courts,  a  denial  of  the  writ  of 
certiorari  results. 


DRAINAGE  DIST.  NO.  4  OF  MADISON 
COUNTY  V.  ASKEW  et  al. 

(Supreme  Court  of  Tennessee.    June  20,  1917.) 

1.  Cbbtiobari    <8=»42(2)  —  Petition  —  "Duly 

SWOBN  TO." 

The  words  "duly  sworn  to,"  in  Acts  1907,  c. 
82,  §  8,  requiring  a  petition  for  a  review  by 
certiorari  or  a  decision  of  the  Court  of  Civil 
Appeals  to  be  duly  sworn  to,  mean  that  the  pe- 
tition must  be  verified  by  affidavit. 

[Bd.  Note. — FV)r  other  cases,  see  Certiorari, 
Cent  Dig.  S  68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Duly  Sworn.] 

2.  Cebtiorabi    €=>42(2)  —  Petition  —  "Duly 
Sworn  to." 

Acts  1907,  c.  82,  §  8,  providing  that  a  peti- 
tion for  a  review  by  certiorari  of  a  decision  of 
the  court  of  Civil  Appeals  must  be  duly  sworn 
to,  is  not  compiled  with  by  filing  a  petition 
which  is  wholly  printed,  including  the  signature 
to  the  petition,  affidavit,  and  jurat. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  f  68.] 
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Certiorari  to  Court  ot  ClvU  Appeals. 

Petition  by  Drainage  District  No.  4  of 
Madison  County  for  a  writ  of  certiorari  to 
review  a  judgment  of  the  Court  of  Civil  Ap- 
peals, affirming  a  Judgment  of  tbe  Circuit 
Court    Petition  dismissed. 

C.  El.  Plgford,  of  Jackson,  for  appellant. 
W.  H.  Biggs  and  L.  L.  Fonrllle,  both  of 
Jackson,  for  appellee. 

BUCHANAN,  J.  By  section  8,  di.  82,  Acts 
of  1007,  pp.  232-235,  it  Is  provided: 

'The  decrees  and  judgments  of  said  Court  of 
Civil  Appeals  shall  be  final,  and  shall  not  be 
reviewed  by  the  Supreme  Court,  save  as  herein 
provided." 

After  a  provision  to  tbe  effect  that  the 
Court  of  avU  Appeals  may  certify  to  this 
court  any  case  before  that  court  in  which  it 
may  desire  the  opinion  of  the  Supreme  Court, 
section  8  further  provides: 

"It  shall  also  be  competent  for  the  Supreme 
Court  to  require  by  certiorari  the  removal  of 
any  case  to  it,  the  decision  of  which  by  the 
Civil  Court  of  Appeals  is  made  final  by  this  act, 
in  order  tliat  tbe  judgment  or  decree  of  said 
Court  of  Civil  Appeals  may  be  reviewed  by  the 
Supreme  Court.  Such  certiorari  shall  not  be 
issued  after  a  lapse  of  ninety  days  from  the  final 
decree  or  judgment  from  the  Court  of  Civil  Ap- 
peals; and  it  shall  not  be  awarded  or  isstted 
from  the  Supreme  Court,  except  upon  petition 
dulv  sworn  to,  stating  the  substance  of  the  case 
to  be  decided,  accompanied  by  assignments  of 
error  or  errors  and  brief  in  support  thereof." 

[1]  The  words  "duly  sworn  to"  above  quot- 
ed mean  that  the  petition  must  be  verified  by 
affidavit,  and  we  have  so  construed  these 
words  In  rule  11  of  this  court  See  126  Tenn. 
720,  160  S.  W.  vUi. 

[2]  The  drainage  district  No.  4  of  Madison 
county  filed  in  this  court,  on  May  5,  1907, 
what  purports  to  be  Its  petition  for  certiorari, 
seeking  to  have  this  court  review  and  reverse 
the  judgment  of  the  Court  of  Civil  Appeals, 
and  of  the  circuit  court.  In  this  cause,  but 
tbe  document  so  filed  is  wholly  printed  mat- 
ter. At  the  conclusion  of  the  prayer  of  the 
petition  the  name  of  the  drainage  district  is 
printed,  and  the  words  by  C.  E.  Plgford,  at- 
torney for  petitioner;  then  appears  an  af- 
fidavit to  which  the  name  of  the  attorney 
is  affixed,  and  then  the  words: 

"Subacril)ed  and  sworn  to  l>efore  me  this  the 
24th  day  of  April,  1017. 

"Amos  P.  Chalker,  Notary  PubUc." 

The  signatures  of  the  notary  and  of  the 
attorney  are  printed.  Tltis  is  no  verification 
of  the  petition  by  affidavit  Such  a  petition 
is  not  "duly  sworn  to"  within  the  meaning 
of  the  statute  (section  8,  c.  82,  Acts  of  1907). 
If  the  genuine  signature  of  the  attorney  had 
been  affixed  to  the  printed  petition  and  af- 
fidavit, and  If  the  genuine  signature  of  the 
notary  public  had  been  affixed  to  the  printed 
jurat,  the  petition  would  have  been  sufficient 
In  those  respects  In  which  It  is  now  fatally 
defective.  We  do  not  acquire  jurisdiction 
unless  the  petition  be  duly  sworn  to,  and  on 


the  face  of  this  petitioo  there  Is  no  evidence 
that  It  was  ever  sworn  to  or  verified  by  af- 
fidavit 

It  results  that  our  only  possible  course  Is 
to  dismiss  the  petition  at  the  cost  of  peti- 
tioners and  their  sureties. 


WHITE  ▼.  MANIGAN  et  aL 

(Supreme  Court  of  Tennessee.     June  0,  1917.) 

ACKNOWLEDOUENT     ®=5»17— N0TABIE8— EXTRA- 
TERBITOBIAI,  AOT  —  TaEINO   AoKNOWLEDO- 

IIENT. 

A  Tennessee  notary  public  could  not  authen- 
ticate a  deed  for  registration  by  taking  the  gran- 
tors'  acknowledgments  in  Louisiana,  though  the 
certificate  of  acknowledgment  was  regular  in 
every  respect,  and  laid  the  venae  in  the  notary's 
county  in  Tennessee. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  {{  79-84.] 

Appeal  from  Chancery  Court,  Sbrtby  Coun- 
ty;  F.  H.  Helskell,  Chancellor. 

Contest  under  deed  of  trust  between  E.  P. 
White  and  Mamie  F.  Manlgan  and  others. 
From  the  judgment,  White  appeals.  Af- 
firmed. 

S.  P.  Walker,  of  Memplils,  for  appellant 
Evans  &  McCadden  and  G.  T.  Fltzhugh,  all 
of  Mempliis,  for  appellees. 

LANSDEN,  J.  IWs  is  a  contest  between 
claimants  under  a  deed  of  trust  executed  by 
Manlgan  and  wife,  and  the  general  creditors 
of  Manlgan,  who  Is  dead.  A  notary  public 
of  Shellqr  county,  Tenn.,  wait  to  New  Or- 
leans for  tlie  purpose  of  having  Idanlgan  and 
wife  execute  the  deed  of  trust  In  question, 
and  while  tliere  took  their  acknowledgments 
to  It  because  Manlgan,  who  was  sick,  refused 
to  acknowledge  it  before  a  New  Orleans 
n.otary.  Tbe  certificate  of  acknowledgment 
Is  regular  in  every  respect  and  lays  the  venue 
in  Shelby  county,  Tenn.  It  appears,  however, 
by  parol  proof  that  the  acknowledgm^it  was 
taken  in  New  Orleans  before  the  Shelby 
county  notary,  and  he  attached  his  certificate 
after  returning  to  Memphis.  I^e  question 
for  decision  is  whether  ttie  aclcnowledgui^it 
is  void  as  to  general  creditors. 

An  officer  acting  without  jurisdiction  is 
acting  without  authority,  and  his  act  is  as 
though  he  had  no  commission  to  perform  it 
It  Is  beyond  question  that  an  official  of 
Tennessee  Is  without  authority  to  perform  an 
official  act  in  Louisiana.  It  is  beyond  his 
territorial  jurisdiction.  An  attempt  to  per- 
form an  official  act  beyond  the  limits  of  the 
state  is  a  plain  usui-pation.  Therefore  the 
deed  of  trust  was  not  authenticated  for 
registration,  although  it  appeared  to  be  prop- 
erly acknowledged  upon  its  face.  It  does  not 
meet  the  question  to  say  that  the  register 
must  receive  and  record  the  instrument  be- 
cause it  is  not  a  question  of  notice.  It  is  a 
question  of  authority  in  the  notary  to  take 
the  acknowledgment.     The  acknowledgment 
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rtands  upon  no  higher  ground  than  If  it  was 
forged  or  than  if  it  was  taken  by  one  who 
bad  no  color  of  authority  to  do  so.  We  con- 
sider the  question  settled  by  previous  deci- 
sions of  this  court  Neely  v.  Morris,  2  Head. 
595.  75  Am.  Dec.  753 ;  Garth  v.  Fort,  15  Lea, 
6S5 ;    Bostlck  V.  Haynie,  36  S.  W.  856. 

In  the  foregoing  case  our  present  Chief 
Justice,  who  was  thai  a  member  of  the 
Court  of  Chancery  Appeals,  reviewing  the 
authorities  in  this  state,  said: 

"We  wni  next  consider  the  question  whether 
the  complainants  are  entitled  to  the  homestead 
claimed  under  the  amended  bill.  Complainant 
A.  O.  Bostick  is  the  head  of  a  family,  and  the 
Williamson  county  tract  was  all  the  land  he 
owned,  and  he  resided  upon  it  with  his  family  at 
the  time  of  the  inception  of  the  above-mentioned 
trades.  There  is  no  controversy  about  these 
matters.  The  point,  however,  upon  which  the 
rigfat  to  avoid  the  deed  in  favor  of  the  homestead 
claim  is  based,  is  that  the  certificate  of  ac- 
knowledsrment  is  void  as  to  the  wife  of  complain- 
ant A.  G.  Bostick.  The  special  point  of  attack 
is  that  the  probate  as  to  the  married  woman  was 
taken  in  Williamson  county  by  a  Davidson  coun- 
ty notary  public.  There  is  no  dispute  upon 
this  point.  The  notary  public  says  that  he  did 
take  the  acknowledgment  in  Williamson  county 
on  the  18th  of  December,  1892,  but  did  not  then 
affix  his  seal,  and  that  he  subsequently  retook 
the  acknowledgment  in  January,  1893,  in  David- 
son county,  and  affixed  his  seal;  but  upon  this 
point  the  weight  of  the  proof  is  against  him, 
and  in  fact  the  certificate  upon  the  deed  is  dated 
December  18,  1802.  TJpon  its  face  the  certifi- 
cate appears  to  have  been  made  in  Davidson 
county,  and  the  acknowledgment  and  privy  ex- 
amination there,  inasmuch  as  it  begins,  'State  of 
Tennessee,  Davidson  County.'  But  we  find  as 
a  fact  that  the  probate  was  taken  in  Williamson 
county  by  the  aforesaid  Davidson  county  notary 
pnblic.  Does  this  make  the  probate  void?  Tn 
the  case  of  Neely  v.  Morris,  2  Head.  596,  597 
[75  Am.  Dec.  733],  it  was  said  in  reference  to  a 
protest  of  a  note  taken  by  a  notary  public  out 
of  his  county:  "This  protest  was  a  nullity.  Un- 
der our  statute,  the  authority  of  a  notary  public 
is  confined  to  the  county  for  which  he  was  ap- 
pointed and  commissioned.  Act  1835,  c.  11.  He 
has  no  more  power  or  authority  to  do  an  official 
act  in  a  different  county  than  a  justice  of  the 
peace  or  other  county  officer.'  In  Garth  v. 
Fort,  16  Lea,  883,  686,  it  was  held  that  where 
a  justice  of  the  peace  of  Robertson  county,  this 
state,  was  commissioned  to  take  the  privy  ex- 
amination of  a  married  woman,  and  he  went 
OVM  into  Montgomery  county  and  took  the 
probate  there,  the  act  was  wholly  void.  The  sec- 
tions <rf  the  Code  (Mill.  &  V.  Code,  U  2461-2468) 
that  provide  for  the  creation  of  notaries  public 
plainly  show  that  their  powers  are  confined  to 
the  county  in  which  they  are  created.  Mill,  ft 
V.  Code,  S  2852,  provides  that  they  shall  take 
acknowledgments  in  the  same  manner  and  under 
the  same  rules  and  regulations  as  given  county 
court  clerks.  It  could  not  be  contended  that 
county  court  clerks  could  take  acknowledgments 
outside  of  their  respective  counties.  On  the 
whole,  we  are  clearly  of  opinion  that  the  probate 
to  the  deed  in  question  was  and  is  void.    The  re- 


sult is  that  the  complainants  are  entitled  to 
homestead  in  the  Williamson  county  tract." 

Section  3745  of  Thompson-Shannon's  Code 
provides  tlie  manner  in  which  acknowledg- 
ments to  be  taken  out  of  the  state  shall  be 
made,  and  expressly  enacts  that  the  certifi- 
cate shall  show  the  capacity  In  which  the 
person  who  took  the  probate  acted  and  the 
state  in  which  the  probate  was  taken.  Other 
sections  provide  for  acknowledgments  of  in- 
struments in  tills  state,  and  among  other 
things  authorize  notaries  public  to  take  ac- 
knowledgments to  deed,  but  the  jurisdiction 
of  a  notary  is  limited  to  the  county  for  which 
he  is  elected.  This  is  clearly  shown  by  our 
cases  supra.  Hence  a  recital  in  a  certificate 
of  acknowledgment  that  the  acknowledgment 
was  taken  in  Shelby  county,  Tenn.,  when  in 
fact  it  was  taken  in  the  state  of  Louisiana, 
is  a  fraud  upon  the  jurisdiction  of  the 
notary  so  acting  as  well  as  upon  the  rights 
of  creditors.  Section  3748  of  Thomi>son-Shan- 
non's  Code  provides  that: 

"Any  of  said  instruments  so  proved  or  ac- 
knowledged and  certified  and  registered  shall 
be  received  as  evidence  in  any  of  the  courts  or 
judicial  tribunals  of  the  state,  subject,  never- 
theless, to  be  impeached  apd  proved  to  be  a 
forgery,  or  to  be  otherwise  inoperative,  if  the 
fact  be  so." 

In  this  section  there  is  express  reservation 
that  all  such  instruments  are  subject  to  be 
impeached  and  proved  to  be  a  forgery  or 
"to  be  otherwise  in<q)erative,"  11  such  is  the 
fact.  We  think  the  deed  of  trust  here  is 
clearly  inoperative  as  against  creditors. 

This  decision  does  not  encroach  In  any 
wise  upon  the  decision  of  this  court  in  Shields 
V.  Netherland,  5  Lea,  198.  That  case  held 
that  mere  irregularities  in  taking  the  ac- 
knowledgment are  not  sufiBdent  to  overturn 
it  upon  the  grounds  of  public  policy.  The 
things  complained  of  in  that  case  were  that 
Mrs.  Fulkerson  did  not  sign  the  deed  on  the 
date  borne  by  it,  but  in  fact  signed  it  at  a 
later  date;  and  that  she  was  not  disabled 
from  age  or  other  cause  to  appear  before  the 
clerk  of  the  county  court  In  person,  and 
therefore  the  authorization  by  the  clerk  to 
the  justice  of  the  peace  to  take  her  privy 
examination  was  void  under  section  2077  of 
the  Code  of  1858.  These  things  were  mere 
irregularities,  and  did  not  affect  the  merits 
of  the  controversy  or  the  Jurisdiction  of  the 
officer  taking  the  acknowledgment.  The 
court  has  uniformly  held  to  the  same  effect. 
Cason  v.  Cason,  116  Tenn.  173,  93  S.  W.  80 ; 
Burem  v.  Winstead,  103  Tain.  288,  52  S.  W. 
1070. 

Affirmed. 


Digitized  by 


Google 


150 


196  SOUTHWESTERN  BEPORTEB 


(Ky. 


PITTSBURGH    FILTER    MFG.    OO.    v. 

SMITH. 

(Court  of  Appeals  of  Kentucky.    June  22,  1017.) 

1.  OoNTBACTs   <&=s232(6)— Additional  Woek 
— Subcontractor's  Rionr  to  Pat. 

Where  a  filter  manufacturing  company  con- 
tracted with  a  water  company  to  build  a  filter 
plant,  and  sublet  the  work  of  excavation  to 
plaintiff,  and  part  of  the  work  done  by  plaintiff 
for  the  filter  manufacturing  company  was  what 
it  waa  required  by  its  contract  with  the  water 
company  to  do  for  the  lump  sum  to  be  p^id  it, 
80  tiiat  the  fact  was  known  to  the  filter  manu- 
facturing company  when  it  required  plaintiff 
to  do  additional  excavation,  having  had  such 
knowledge,  and  having  compelled  plaintiff  to  do 
the  additional  work,  the  filter  manufacturing 
company  will  not  be  heard  to  say  tiiat  he  shall 
not  be  paid  for  it  because  itself  was  not  entitled 
to  be  paid  therefor  by  the  water  company. 

2.  Abbitbation  and  Awabd  9=982(4)— Bind- 
ing FoBci>— Pebson  Not  Pabty. 

Where  a  decision  or  award,  made  by  an  en- 
gineer respecting  the  matters  In  dispute  between 
a  water  company  and  a  filter  manufacturing 
company,  did  not  result  from  an  arbitration  to 
which  plaintiff  was  a  party,  he  was  not  bound 
by  the  award. 

[Ed.  (Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  f  §  443,  444.] 

8.  Contracts       «=>241  —  Alteration       or 

Change  in  Work. 
Extra  excavation  in  constructing  a  filter 
plant,  made  necessary  by  lowering  the  slope  of 
the  hill  into  which  the  filter  was  set  behind 
the  wall  of  a  basin,  did  not  constitute  a  change 
in  the  work  or  an  alteration  in  the  plan  on 
which  the  filter  was  constructed  within  the  con- 
tract between  the  filter  manufacturing  company 
and  the  water  company  providing  that  no  altera- 
tion should  be  made  in  the  work  except  on  the 
written  order  of  the  general  contractor. 

[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1126.] 

4.  Oonteacts  <S=>232(4)— Estoppel  «=»90(2)— 

Waiver  of  Stipulation. 
Where  a  filter  manufacturing  company 
verbally  by  its  engineer  ordered  its  subcontract- 
or for  excavation  to  do  extra  work,  the  work 
being  commenced  under  the  engineer's  super- 
vision, and  later  approved  b;y  the  filter  manufac- 
turing company's  manager,  by  whose  order  it 
was  completed,  the  filter  company  cannot  com- 
plain of  the  subcontractor  for  having  made  the 
excavation  in  the  absence  of  a  written  order, 
contrary  to  a  stipulation  of  the  contract;  the 
doctrine  both  of  waiver  and  estoppel  applying 
against  it. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  ||  108&-1091;  Estoppel,  Cent  Dig. 
S244.] 

6.  Contracts   9=»232<1)  —  Subcontractor  — 

Becovebt  fob  Extra  Work. 
Where  the  work  of  lowering  and  redress- 
ing the  bottom  of  an  upper  filter,  done  by  plain- 
tiff subcontractor  for  excavation  with  a  filter 
manufacturing  company  buUding  the  filter,  was 
made  necessaiy  by  reason  of  the  error  of  the 
filter  company's  engineer,  the  subcontractor  for 
excavation  could  recover  for  his  extra  work, 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1071,  1073-10751^,  1078-1086.] 

6.  Pleading  <s=430(2)— Mistake— Waiver. 

In  an  action  to  recover  for  extra  work  by 
a  subcontractor  for  excavation  with  a  filter 
manufacturing  company,  where  the  original  peti- 
tion alleged  that  the  error  causing  extra  work 
on  an  upper  basin  was  made  by  defendant's  en- 
gineer in  charge  of  the  work  without  naming 


him,  and  defendant  moved  that  plaintiff  be  re- 
quired to  give  the  name  of  the  engineer,  and 
plaintiff,  by  amended  petition,  averred  on  in- 
formation and  belief  that  the  name  of  the  engi- 
neer was  McDonald,  but  that  his  true  name  was 
well  known  to  defendant,  and  defendant's  an- 
swer denied!  that  the  error  was  committed 
through  McDonald  "or  any  other  engineer"  in 
its  employ,  and  denied  that  McDonald  was  in 
charge  of  the  work  on  the  basin  as  its  engineer, 
etc.,  the  true  name  of  defendant's  engineer  in 
charge  being  Hollingsworth,  the  mistake  in  tbe 
pleadings  was  waived  by  defendant's  failure 
to  complain  of  the  alleged  variance  in  the  trial 
court,  and  by  its  introduction  of  evidence  on  the 
Issue  of  whether  the  error  resultinf:  in  the  ex- 
tra work  by  plaintiff  was  committed  by  Hollingsh 
worth  or  McDonald. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §g  1438-1441.] 

7.  Appeal  and  ESbbob  <8=»1011(1)— Review — 
Findings  on  Conflictino  Evidence. 

Conclusions  of  the  circuit  court  on  conflict- 
ing evidence  will  not  be  disturbed  on  appeal, 
nmesa  found  to  be  against  the  weight  of  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8983-3988.] 

8.  Contracts  <g=>300(3)— Construction  Con- 
tract—Delay Caused  by  Euployeb. 

Where  a  builder  is  delayed  by  his  employer, 
such  additional  time  as  may  have  been  lost  by 
the  delay  shall  be  allowed,  so  he  should  be  al- 
lowed extra  time  when  required  to  do  extra 
work,  or  when  changes  are  made  in  the  original 

filans;  where  the  cause  for  delay  ceases,  the  ob- 
igation  to  finish  rests  at  once  on  the  builder, 
and  his  failure  to  perform  within  a  reasonable 
time  warrants  damages  for  an  unreasonable 
dela."  thereafter. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  IMg.  S§  1374,  1376,  1378-1381.] 

9.  Contracts  «=3>299(2)— Delay  in  Perform- 
ance. 

The  general  contractor  for  a  construction 
job  could  not  recover  of  the  subcontractor  for 
excavation  damages  resulting  from  delay  in  the 
excavation  caused  by  the  mistakes  or  delin- 
quencies of  the  general  contractor's  engineers, 
but  for  damages  resulting  to  the  general  con- 
tractor from  delay  caused  by  his  own  default, 
or  weather  conditions  suspending  the  work,  the 
subcontractor  was  liable. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §$  1372-1379,  1381,  1384,  1395.] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Suit  by  D.  D.  Sinitb  against  the  Pittsburgh 
Filter  Manufacturing  Companj  and  another. 
From  a  Judgment  for  plaintiff,  the  named  de- 
fendant appeals.    Affirmed. 

Furlong,  Woodbury  &  Furlong,  of  Tiouis- 
vllle,  and  J.  P.  Hobson  &  Son,  of  Frankfort, 
for  appellant.  O'Rear  &  Williams  and 
Brown  &  Nuckols,  all  of  Frankfoit,  for  ap- 
pellee. 

SETTLE,  C.  J.  The  Frankfort  Water 
Company,  desiring  to  build  a  filter  plant  at 
Its  pumphouse  on  the  Lawrenceburg  pike 
near  the  city  of  Frankfort,  In  1912  employed 
the  appellant,  the  Pittsburgh  Filter  Manu- 
facturing Company,  to  construct  the  filter 
plant  at  the  price  of  $65,000,  plus  necessary 
extra  work.    The  appellee,  D.  D.  Smith,  con- 


4=sFor  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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tracted  with  the  appellant,  Pittsburgh  Filter 
Manufacturing  Company,  to  do  all  the  work 
of  excavation  for  the  foundation  and  bed  of 
the  plant,  at  the  price  of  $1  per  cubic  yard, 
to  be  completed  December  1,  1912.  Both  of 
these  contracts  were  reduced  to  writing. 

The  dte  of  the  Frankfort  Water  Com- 
pany's pump  and  boiler  house  is  on  the 
Frankfort  and  Lawrenceburg  pike  at  the  foot 
of  the  tall  hill  or  bluff  separating  the  state 
capitol  grounds  from  the  pike  and  the  Ken- 
tucky river.  The  filter  plant,  as  completed, 
extends  to  within  a  foot  of  the  line  of  the 
pike.  Its  wall  at  one  end  adjoins  the  wall 
of  the  boiler  bouse  of  the  water  company, 
and  the  other  end  is  within  10  feet  of  the 
large  concrete  smokestack  of  the  water  com- 
pany. The  rear  wall  extending  its  entire 
length  is  against  and  built  into  the  hill. 
The  pumphouse  and  residence  of  the  water 
company's  engineer  are  across  the  pike  and 
on  the  bank  of  the  river. 

The  excavation  undertaken  by  the  appellee. 
D.  D.  Smith,  for  the  foundati<m  and  bed  of 
the  plant  was  in  removing  from  the  base  and 
side  of  the  hill  the  earth  and  rock  to  make 
room  for  its  construction.  Though  the  ex- 
cavation was  originally  estimated  at  7,000 
cubic  yards,  in  the  nature  of  the  case  the 
estimate  was  only  an  approximate  one.  The 
material  to  be  removed  consisted  near  the 
surface  of  loose  and  seamy  rock  and  earth, 
and  toward  the  bottom  of  the  basins  of  solid 
rode  Appellee  did  not  complete  the  work 
until  some  time  in  June,  1918.  In  the  view 
ot  appellant,  at  the  contract  price  all  the 
work  he  did  amounted  to  $8,418.25,  of  which 
sum  It  paid  him  $7,871.50,  leaving  as  claimed 
by  it  a  l>alance  due  him  on  the  contract  of 
$546.75.  On  the  other  hand,  it  is  appel- 
lee's contention  that  the  work  done  by  him 
amounted,  in  addition  to  what  was  paid  him, 
to  $6,726.70,  made  up  of  the  $546.75  admitted 
by  appellant  to  be  due  him  as  a  balance,  plus 
$1,001.41  for  extra  work  of  excavation  on  the 
slope  of  the  hill,  $2,300  for  extra  work  on 
the  upper  basin  of  the  filter,  and  substantial- 
ly $2,878.54  for  similar  work  on  the  lower 
baslii.  The  parties  failing  to  come  to  a  set- 
tlement, appellee  sued  appellant  in  the 
Franklin  drcult  court  to  recover  the  $6,726.- 
70,  and  to  enforce  a  mechanic's  or  material- 
man's lien  on  the  property  of  the  Frankfort 
Water  Company  to  the  extent  of  its  indebted- 
ness to  appellant  under  its  contract  with  the 
latter,  not  exceeding  appellee's  claim.  Appel- 
lant by  its  answer  admitted  the  item  of  $546.- 
75,  but  controverted  all  the  other  Items  em- 
braced in  the  $0,726.70  sued  for  by  appellee, 
and  pleaded  a  counterclaim  of  $1,369.27  for 
damages  sustained  by  it  on  account  of  appel- 
lee's alleged  delay  in  completing  the  con- 
tract, for  which  amount  it  asked  Judgment 
against  him  credited  by  the  admitted  item 
of  $546.75.  On  the  hearing  the  circuit  court 
allowed  $4,943.53  of  appellee's  claim,  and  al- 
lowed to  appellant  $490  on  Ita  counterclaim, 
leaving  a  balance  in  app^ee's  favor  of  $4,- 


453.63,  for  which  and  his  costs  he  was  given 
Judgment  against  appellant;  and  from  that 
Judgment  the  latter  has  appealed. 

WhUe  the  Judgment  allowed  appellee  for 
extra  excavation  on  the  slope  of  the  hill  the 
entire  $1,548.16  claimed  by  him  for  that 
work,  as  this  item  includes  the  $546.75  ad- 
mitted by  appellant's  answer,  $1,001.41  is  all 
of  the  Item  allowed  about  which  there  is  any 
controversy  on  the  appeal.  The  remaining 
items  allowed  appellee  by  the  Judgment  are 
the  sums  claimed  by  him  for  extra  work  on 
the  upper  and  lower  basins,  aggregating  $3,- 
395.37,  $2,300  of  which  was  allowed  for  the 
extras  on  the  upper  basin,  and  the  remainder 
for  extras  on  the  lower  babin.  These  items, 
together  with  so  much  of  the  Judgment  as 
rejects  a  part  of  the  counterclaim,  are  com- 
plained of  by  appellant. 

We  here  Insert  a  diagram  showing  a  cross 
section  of  the  work,  which,  although  imper- 
fect, will  in  some  sort  serve  to  show  the  fea- 
tures of  the  extra  work  of  excavation  done  in 
the  slope  of  the  hiU. 
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A  B— Perpendicular  line  above  top  of  upper 
basin. 

B  O— Slope  which  it  was  assumed  the  charac- 
ter of  the  material  in  the  hill  would  require  to 
prevent  a  sloughing  off  into  the  filter, 

A  B  O— Cross  section  of  excavation  which  it 
was  assnmed  wonld  be  sufficient  to  protect  the 
filter  6:om  the  fall  of  the  overhanging  material. 

B  D — Slope  which  was  found  to  bo  necessary 
to  properly  protect  the  filter. 

A  B  I>— Cross  section  of  excavation  found  to 
be  necessary. 

C  B  D — (>os8  section  of  ezcavatipa  alk  wed  as 
an  extra  to  appellant  by  Lieson. 

ABD — Cross  section  of  excavation  actually 
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done  by  appellee,  and  for  all  of  which  he  was 
allowed  to  recover. 

The  issue  as  to  the  extra  excaTation  on 
the  slope  will  first  be  disposed  of.  As  pre- 
viously remarked,  the  back  wall  of  the  filter 
was  built  against  and  into  the  hill,  which 
sloped  at  an  angle  of  about  25  degrees. 
While  the  contract  between  the  water  com- 
pany and  appellant  did  not  provide  what 
angle  should  be  given  the  slope  of  the  hill 
above  the  top  of  the  rear  wall  of  the  upper 
basin  of  the  filter,  it  was  obviously  intended 
by  the  parties,  because  indispensably  neces- 
sary, that  the  excavation  should  go  to  the  ex- 
tent of  sloping  It  back  far  enough  to  prevent 
the  dirt  and  rock  from  sloughing  off  into  the 
basin  of  the  filter.  •  It  was,  no  doubt,  contem- 
plated by  appellant  and  the  water  company 
at  the  time  the  original  plans  for  the  filter 
were  made  that  the  upper  basin  would  be  in, 
and  its  beck  wall  supported  by,  solid  rock, 
which  would  effectually  prevent  the  slough- 
ing of  dirt  or  loose  rock  from  the  hill  above 
into  it.  Bait  upon  beginning  the  work  of  con- 
struction it  was  discovered  that,  while  the 
bottom  of  both  basins,  the  entire  rear  wall 
of  the  lower  one,  and  a  part  of  that  of  the 
upper  one  would  be  solid  rock,  the  greater 
part  of  the  rear  wall  of  the  upper  basin 
would  be  without  a  solid  stone  support; 
hence  It  became  necessary  to  make  such  an 
additional  excavation  of  the  slope  of  the 
hill  as  would,  prevent  the  dirt  and  rock  that 
might  become  loosened  above  the  filter  from 
sloughing  Into  the  basin.  The  necessity  for 
the  additional  work  of  excavation  done  by 
appellee  on  the  slope  of  the  hill  seems,  from 
the  evidence,  to  have  been  determined  by 
tdeson,  the  water  compejiy's  engineer,  and 
HolUngsworth,  appellant's  engineer,  at  a 
meeting  attended  by  them,  Myron,  appellant's 
secretary,  and  appellee,  at  which  time  Lleson 
ordered  that  the  slope  be  excavated  or  graded 
back  by  appellee  to  such  extent  as  would  pre- 
vent the  sloughing  into  the  basin.  It  is  true 
Lleson  then  assumed  that  the  sloughing  could 
be  prevented  by  excavating  far  enough  to 
make  the  slope  of  the  bill  conform  to  an 
angle  represented  on  the  diagram  by  the  lines' 
from  "A"  to  "B"  thence  to  "0."  However, 
the  order  from  Lieson  was  that  the  slope  be 
graded  back  far  enough  to  prevent  the  slough- 
ing; and,  according  to  the  testimony  of  ap- 
pellant's engineer,  Hollingsworth,  and  that 
of  appellee,  uncontradicted  by  any  other  evi- 
dence we  have  been  able  to  find  in  the  record, 
to  Holllngsworth's  Judgment  was  left  the 
fixing  of  the  angle  of  the  slope,  which  he  did 
by  requiring  that  the  excavation  be  made  by 
appellee  to  the  lines  on  the  diagram  from  "A"' 
to  "B,"  thence  to  "D."  It  therefore  appears 
from  the  evidence  that  the  cross  section  of 
excavation  found  to  be  necessary  and  that 
was  actually  made  by  appellee  was  deter- 
mined by  appellant's  engineer,  Hollingsworth, 
with  the  assent  of  the  water  company's  en- 


gineer, Lleson,  and  the  work  of  excavation 
actually  performed  by  Holllngsworth's  order. 
For  this  work,  as  already  stated,  $1,546.16 
was  allowed  appellee  by  the  ciroult  court, 
$546.75  of  which  api>ellant  admits  to  be  due 
him. 

It  is  admitted  by  appellant  that  when  Lle- 
son, the  water  company's  engineer,  to  whom 
by  the  terms  of  the  contract  all  matters  with 
respect  to  which  it  and  the  water  company 
failed  to  agree  were  required  to  be  referred, 
came  to  consider  the  claim  of  appellant 
against  the  water  company  for  the  extra 
work  in  the  excavation  in  Question,  he  allow- 
ed appellant  compensation  in  accordance  with 
a  line  shown  on  the  map  by  the  letters  "C," 
"B,"  "D,"  amounting  to  $546.75,  but  refused 
to  pay  it  for  that  part  of  the  excavation  in- 
cluded in  the  triangle  Inclosed  by  the  ^  lines 
"A,"  "B,"  "C,"  for  which  reason  It  insists  that 
It  is  not  liable  to  appellee  for  any  greater 
sum;  its  contention  being  that  the  decision 
of  the  matter  by  Lieson  was  in  the  nature 
of  an  award  by  which  appellee,  as  well  as  ap- 
pellant, is  bound.  In  other  words,  appellant 
insists  that  appellee  is  not  entitled  to  com- 
pensation at  all  for  that  part  of  the  excava- 
tion represented  by  the  diagram  "A,"  "B," 
"C"  The  clause  of  the  contract  between  the 
water  company  and  appellant  under  which 
it  Is  claimed  the  latter's  engineer,  Lleson, 
was  made  the  arbiter  in  disputed  matters 
arising  out  of  the  construction  of  the  filter 
Is  as  follows: 

"It  is  further  agreed  by  the  said  party  <rf  the 
second  part  that  all  estimates  of  the  completed 
work  as  furnished  by  the  engineer  shall  be  final 
and  conclusive,  and  should  any  discrepancies 
appear  or  misunderstandings  arise  as  to  tibe  true 
meaning  of  the  drawings,  plans,  and  specifica- 
tions on  any  point,  the  decision  of  the  engineer 
of  the  water  company  shall  be  final  and  con- 
clusive." 

We  do  not  understand  it  to  be  claimed  by 
appellant  that  the  excavation  above  the  upper 
basin  does  not  contain  the  number  of  cubic 
yards  set  forth  In  the  estimate  i-eported  by 
appellee,  or  that  the  latter.  If  entitled  to  be 
paid  at  all  for  the  work,  should  not  be  com- 
pensated therefor  at  the  contract  price  of 
$1  per  cubic  yard.  We  are  not,  however, 
surprised  at  the  refusal  of  the  water  company 
to  pay  appellant  for  the  entire  excavation 
represented  by  Oie  triangle  "A,"  "B,"  "D," 
as  extra  work.  Obviously  the  water  com- 
pany's engineer,  Lleson,  rejected  this  claim  as 
Incorrect  because  so  much  of  that  excavation 
as  is  included  in  the  triangle  "A,"  "B,"  -C," 
was  work  appellant  was  required  by  its  con- 
tract with  the  water  company  to  do  for  tlie 
lump  sum  to  be  paid  it.  For  this  reason  the 
engineer  only  allowed  appellant  for  that  pnrt 
of  the  excavation  represented  by  the  triangle 
"A,"  "B,"  "D."  It  is  patent,  Uierefore,  that 
the  only  thing  settled  by  the  water  company's 
engineer  was  the  matter  between  the  water 
company  and  appellant,  with  which  appellee 
was  not  concerned.     There  was  no  ooatro- 
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versy  settled  by  the  engineer  In  which  appel- 
lee was  Involved.  No  disagreement  had  then 
arisen  between  him  and  appellant  as  to  his 
right  to  be  paid  for  the  entire  excavation. 
If  a  part  of  the  work  done  by  him  for  appel- 
lant was  what  the  latter  was  required  by 
its  contract  with  the  water  company  to  do  for 
U>e  lump  sum  to  be  paid  it  by  that  company, 
that  fact  was  known  to  appellant  when  It 
required  appellee  to  do  the  additional  work, 
for  which  it  was  not  entitled  to  any  addition- 
al compensation  at  the  liands  of  the  water 
company. 

11 J  Having  sudt  knowledge  and  compelling 
of  appellee  the  additional  work,  appellant 
will  not  be  heard  to  say  that  he  shall  not  be 
paid  for  it  because  it  was  not  entitled  to  be 
paid  therefor  by  the  water  company. 

12]  As  the  alleged  decision  or  award  made 
by  Ldeson  respecting  the  matters  in  dispute 
between  appellant  and  the  water  company 
did  not  result  from  an  arbitration  to  which 
appellee  was  a  party,  he  is  not  bound  by 
such  award.  For  these  reasons,  the  several 
authorities  cited  by  appellant's  counsel  as 
to  the  legal  effect  to  be  given  an  award  can- 
not control  this  case. 

[3, 4]  It  is,  however,  insisted  for  appellant 
that  appellee  cannot  recover  for  the  excava- 
tion in  question  because  it  involved  a  change 
or  alteration  in  the  work  and  of  the  contract, 
which  could  not  be  made  without  a  written 
order  from  it.  This  contention  is  based  upon 
the  following  provision  of  the  contract: 

"No  alteration  shall  be  made  in  the  work  ex- 
cept upon  the  written  order  of  the  general  con- 
tractor." 

It  is  true  no  order  in  writing  was  given 
by  appellant  for  the  additional  excavation, 
but  we  do  not  think  such  a  writing  was  nec- 
essary for  the  reasons:  (1)  The  excavation 
did  not  constitute  a  change  in  the  work  or 
an  alteration  in  the  plan  upon  which  the  fil- 
ter was  "constnicted.  It  was  merely  extra 
work,  the  doing  of  which  was  required  In  ad- 
dition to  the  work  provided  for  by  the  con- 
tract, and  the  necessity  for  which  was  not 
discovered  until  after  the  work  of  construct- 
ing the  filter  had  commenced  and  consider- 
ably progressed.  (2)  The  work  was  verbally 
ordered  by  appellant's  engineer,  Hollings- 
worth,  and  commenced  imder  his  supervision, 
and  later  approved  in  like  manner  by  its 
manager,  Ijeopoli,  by  whose  order  it  was 
completed.  We  are  unable  to  understand  by 
what  process  of  reasoning  appellant  can  com- 
plain of  appellee  for  having  made  the  exca- 
vation In  the  absence  of  a  written  order 
when  tlie  latter  by  its  agents,  HoUlngsworth 
and  licopold,  caused  him  to  proceed  with  the 
work  without  giving  him  a  written  order  to 
do  so,  and  accepted  the  work  when  complet- 
ed. Tbe  situation  thus  presented  is  one  in 
wliicb  the  doctrine  both  of  waiver  and  es- 
toppel  should  be  applied  against  appellant 
with  full  force. 

It  is  our  conclusion  that  the  item  of  $1,- 
549.16  tot  the  excavation  on  the  sieve  of  the 


hill  was  properly  allowed  aiq^ellee  by  the  cir- 
cuit court. 

The  next  matter  to  l>e  determined  is  as  to 
the  extra  work  done  by  appellee  upon  the  up- 
per or  "raw  water"  basin  of  the  filter.  The 
controversy  here  involves  no  diarge  for  the 
original  excavation  made  by  appellee  for  the 
basin.  The  matter  in  issue  is  as  to  the  right 
of  appellee  to  recover  for  the  extra  work  re- 
quired to  be  performed  by  him  in  correcting 
certain  errors  committed  by  appellant's  engi- 
neer in  fixing  the  bottom  grade  of  this  basin, 
wliich  is  approximately  206  feet  In  length 
and  35  feet  in  width.  The  plans  and  spedfl- 
catlons  for  the  filter  required  that  there 
should  be  cut  all  around  the  edge  of  the  bot- 
tom of  the  basin  a  "footer  trench"  about  4 
feet  6  inches  in  width  and  12  Inches  in 
depth.  The  bottom  was  required  to  be  sloped 
from  the  outside  edges  to  the  center  to  make 
the  center  G  Inches  below  the  level  of  the 
outside  edges.  Through  the  length  of  the 
center  ran  another  trench  VA  feet  wide  and 
2  feet  deep,  in  the  bottom  of  which  were  sev- 
eral holes  known  as  "sumps,"  required  to  he 
a  foot  or  more  deeper  than  the  bottom  of  the 
trench  and  about  3  feet  in  length.  The  bot- 
tom of  the  treqch  was  solid  rock.  The  grade 
lines  to  which  this  bottom  was  to  be  cut 
were  fixed  by  appellant's  engineer,  HoUlngs- 
worth, and  the  cutting  done  by  appellee  iu 
accordance  therewith;  that  is,  he  dressed 
the  bottom  to  the  necessary  smoothness,  cut 
the  "footer  trench"  around  it,  sloped  it  to  the 
center,  put  in  the  trench  through  the  middle, 
and  cut  the  "sumps"  In  the  trench,  all  of 
which  was  admittedly  done  as  required  by 
HolUngsworth.  Following  the  completion  of 
this  work,  however,  D.  E.  McDonald,  the  en- 
gineer of  the  Nicola  Building  Company,  a 
corporation  having  the  subcontract  from  ap- 
pellant to  do  the  concrete  work  iu  the  filter, 
discovered  an  error  in  the  grade  lines  of  the 
bottom  of  the  upper  basin ;  that  is,  that  the 
lines  as  given  by  HolUngsworth  were  too 
high,  rendering  it  necessary  to  lower  the 
bottom  as  much  as  8  inches  at  one  end.  Hol- 
Ungsworth agreed  with  McDonald  that  the 
error  had  been  made,  and  gave  appellee  a 
new  grade  Une  for  the  bottom,  in  order  to 
conform  to  which  it  became  necessary  to 
lower  the  bottom  not  exceeding  8  Inches  at 
any  place.  As  the  bottom  of  the  basin  was 
what  is  known  as  "bastard's  limestone,"  a 
hard,  tough  rock,  the  depth  to  which  it  had 
to  be  lowered  was  too  Uttle  to  admit  of 
blasts  of  any  consequence.  Only  sUght  "pop" 
shots  could  be  used,  and  when  these  were 
fired  the  adjacent  rock,  instead  of  spUtting. 
would  "nest"  or  blow  out  in  small  depres- 
sions, requiring  the  workmen  to  take  "points" 
or  short  drills  and  hammers  and  shape  off 
the  little  elevations  left  by  the  shots.  The 
"footer  trench"  had  to  be  redug,  the  bottom 
sloped  to  the  center,  the  center  trench  put  in, 
and  the  "sumps"  either  redug  or  deepened, 
ending  with  the  redressing  of  the  entire  bot- 
tom of  the  basin. 
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[C]  As  this  work  of  lowering  and  redress- 
ing the  bottom  of  the  upper  basin,  done  by 
appellee,  was,  according  to  the  great  weight  of 
the  evidence,  undoubtedly  made  necessary  by 
reason  of  the  error  of  appellant's  engineer, 
Holltngsworth,  the'  question  to  be  determined 
Is  what  ought  appellee  to  recover  for  this 
work.  It  required  more  than  three  weeks  to 
perform  this  work,  and  It  Is  contended  by 
appellaint  that  appellee  Is  only  entitled  to  re- 
cover therefor  the  reasonable  cost  of  the 
work  which  Its  -evidence  conduced  to  show 
ought  not  to  exceed  $5  per  cubic  yard.  On 
the  other  band,  the  evidence  of  appellee  con- 
duced to  prove  that  his  charge  of  $20  a  yard 
for  the  work  Is  reasonable,  and  we  are  not 
prepared  to  say  that  the  compensation  allow- 
ed appellee  by  the  circuit  court  for  the  extra 
work  upon  the  upper  basin  is  not  sustained 
by  the  weight  of  the  evidence. 

It  Is,  however,  insisted  for  appellant  that 
the  allowance  of  any  amount  to  appellee  for 
the  work  on  the  upper  basin  was  unauthor- 
ized by  the  pleadings.  In  the  original  peti- 
tion It  was  alleged  by  appellee  that  the  error 
causing  the  extra  work  by  him  on  the  upper 
basin  was  made  by  appellant's  engineer  In 
charge  of  the  work,  without  naming  him. 
Appellant  moved  that  appellee  be  required  to 
give  the  name  of  the  engineer,  and  the  latter 
by  amended  petition  averred,  upon  Informa- 
tion and  belief,  that  the  name  of  the  engineer 
was  McDonald,  but  that  his  true  name  was 
well  known  to  the  appellant.  Appellant's  an- 
swer denied  that  the  error  was  committed 
through  McDonald,  "or  any  other  engineer" 
in  its  employ,  and  doiled  that  McDonald  was 
in  charge  of  the  work  on  the  basin  as  Its  en- 
gineer. This  denial  was  repeated  In  an 
amended  answer  filed  by  appellant,  as  was 
also  the  denial  that  api>ellee  had  been  com- 
pelled to  do  the  extra  work  performed  by 
him  by  reason  of  an  error  on  the  part  of  any 
engineer  in  Its  service. 

[6]  The  evidence  shows  that  the  error  In 
question  was  committed  by  appellant's  engi- 
neer, Holllngsworth,  and  was  admitted  by 
him  when  the  error  was  discovered  by  Mc- 
Donald, which  discovery  was  made  while 
HolUngsworth  was  in  charge  of  the  work. 
Moreover,  that  HoUlngsworth  made  the  new 
grade  lines  for  correcting  the  error  which 
resulted  In  the  extra  work  later  performed 
by  appellee.  It  also  appears  from  the  evi- 
dence that  McDonald,  though  in  the  employ 
of  the  Nicola  Building  Company,  was,  by 
reason  of  the  absence  at  one  time  of  Holliugs- 
worth,  placed  by  appellant  in  charge  of  the 
work  on  the  basin.  So,  while  the  error  was 
not  committed  by  McDonald,  it  was,  not- 
withstanding the  denial  of  appellant's  an- 
swer to  the  contrary,  committed  by  another 
of  Its  engineers,  viz.  HolUngsworth,  who 
should  have  been  named  by  its  answer  as 
the  engineer  then  in  charge.  Furthermore, 
when  it  was  shown  by  the  evidence  that 
HolUngsworth  was  appellant's  engineer  in 


charge,  and  that  the  error  causing  the  extra 
work  by  appellee  was  committed  by  Hol- 
llngsworth, no  claim  was  then  made  by  ap- 
pellant of  variance  between  the  pleadings 
and  proof.  In  view  of  the  situation  pre- 
sented the  mistake  In  the  pleadings,  If  not 
cured  by  the  Judgment,  was  waived  by  ap- 
pellant's failure  to  complain  of  the  alleged 
variance  In  the  court  below  and  by  its  In- 
troduction of  evidence  upon  the  issue  as  to 
whether  the  error  resulting  in  the  extra 
work  by  appellee  on  the  basin  was  commit- 
ted by  HolUngsworth  or  McDonald.  There- 
fore its  complaint  of  the  defect  in  the  plead- 
ings, made  for  the  first  time  in  this  court, 
furnishes  no  ground  for  the  reversal  of  the 
Judgment 

In  the  matter  of  the  extra  work  done  by 
appellee  in  the  lower  basin,  we  have  reached 
the  conclusion  that  the  amount  allowed  him 
therefor  by  the  circuit  conrt  also  appears  to 
be  sustained  by  the  weight  of  the  evidence. 
The  errors  corrected  In  the  lower  basin  by 
appellee  were  committed  by  McDonald,  who 
then  represented  appellant  In  supervising 
the  work.  In  giving  the  grade  of  ttils  basin 
he  established  it  three  feet  higher  than  it 
should  have  been.  Hence,  after  the  bottom 
was  leveled  alt  and  the  "footer  trench"  dug 
across  the  front.  It  became  necessary  to  low- 
er the  bottom  3  feet  through  soUd  ro<&,  and 
recut  the  "footer."  When  this  error  was 
discovered,  there  had  been  S(Mue  concrete 
poured  In  a  trench  In  front  of  the  basin 
which  made  It  necessary  to  exercise  great 
care  in  removing  the  rock.  It  appears  from 
the  evidence  that  there  were  450  cubic  yards 
of  rock  removed,  and  that  In  addition  to 
lowering  the  bottom  of  the  basin  appellee 
was  required  to  cut  five  boles  in  the  bottom 
to  supi)ort  certain  pillars.  These  boles  were 
4  feet  square  and  about  3  feet  in  depth. 
The  holes  were  also  cut  through  the  solid 
rock  and  were  made  true  to  Une.  No  blast- 
ing could  be  used,  and  the  work  was  nearly 
aU  hand  chiseled. 

It  Is  also  complained  by  appellant  that  the 
circuit  court  erred  in  allowing  appellee  to 
recover  upon  what  is  known  as  a  "force  ac- 
count" basis,  and  that  the  proper  basis  for 
a  recovery  in  a  case  like  this  is  a  quantum 
meruit.  By  the  term  "force  account"  is 
meant  a  charge  for  the  amounts  actually 
expended  by  the  contractor  for  extra  work 
and  material,  plus  an  allowance  of  10  per 
cent,  to  cover  superintendence  and  use  of 
tools.  According  to  the  evidence,  the  right 
of  resort  to  the  force  account  arises  by  a 
custom  of  contractors,  <«i  the  absence  of  an 
agreed  price  to  be  paid  for  the  extra  work 
performed.  The  propriety  of  applying  the 
force  account  nii^faod  in  this  case  seems  to 
have  been  fairly  demonstrated  by  the  weight 
of  the  evidence  furnished  by  the  numeroas 
experts  found  In  the  record;  and  it  does  not 
appear  from  appellant's  contract  with  ap- 
pellee that  it  contains  any  provision  fixing 
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his  compensation  for  sach  extra  work  as  he 
did  on  tbe  two  basins;  nor  does  appellant 
claim  that  the  $1  per  cubic  yard,  the  price 
fixed  by  Its  contract  with  appellee  for  all 
the  work  of  ori^rlnal  excavation  It  required 
of  him,  would  properly  compensate  him  for 
the  extra  work  on  the  basins.  It  does,  how- 
ever, contend,  and  the  evidence  introdnoed 
in  Its  behalf  conduced  to  prove,  that  the 
charges  contained  In  appellee's  account  for 
the  extra  work  on  the  basins  are  In  the 
main  unreasonable,  if  not  exorbitant  On 
the. other  hand,  the  evidence  Introduced  In 
aiq)ellee's  behalf  conduced  to  prove  that  tbe 
charge  as  to  each  Item  of  his  account  was 
both  reasonable  and  customary. 

It  should  here  be  stated  that  the  Item  of 
appellee's  account  contained  In  the  charge 
of  $166.47,  money  paid  by  him  for  liability 
insurance,  is  conceded  by  appellant  to  have 
been  properly ,  allowed  by  the  circuit  court, 
if  under  his  contract  with  it  appellee  was 
entitled  to  recover  at  all,  as  he  was  requir- 
ed by  his  contract  with  appellant  to  carry 
sadi  liability  insurance.  This  explanation 
is  deemed  necessary  because  the  item  upon 
Its  face  does  not  appear  to  be  germane  to 
the  other  charges  contained  In  the  account 
[7]  Discussion  of  the  Items  of  the  account 
serlatum  would  serve  no  good  purpose,  and, 
besides,  would  stretch  tbe  opinion  to  an 
unreasonable  length.  Hence  it  is  regarded 
sufficient  to  say  that  notwithstanding  the 
contrariety  of  evidence  as  to  each  of  the 
items  sued  for  by  appellee  and  as  to  the  ac- 
count as  a  whole,  we  are  unable  to  find  that 
the  circuit  court's  decision  upon  any  disput- 
ed question  arising  out  of  tbe  account  is 
contrary  to  the  weight  of  the  evidence,  and 
it  is  a  well-known  rule  that  conclusions  of 
the  circuit  court  on  conflicting  evidence  will 
not  on  appeal,  be  disturbed,  anless  found  to 
be  against  the  weight  of  the  evidence. 
Abram  v.  Mallicoat  147  Ky.  817,  145  S.  W. 
764 ;  Colyer  Bros.  v.  Neyens,  143  Ky.  797,  137 
Ky.  525;  Ousler  v.  Hays,  154  Ky.  306,  157 
S.  W.  376;  Golf  V.  Murphy,  153  Ky.  634, 
156  S.  W.  95;  Martin  v.  HaU,  152  Ky.  677, 
153  a  W.  997;  Burrow  v.  Hall,  152  Ky. 
252,  153  S.  "W.  246. 

Another,  and  the  final,  matter  submitted 
for  oar  decision  by  the  appeal  is  whether  the 
action  of  the  drcnlt  court  in  rejecting 
certain  Items  of  damages  set  up  by  appel- 
lant's counterclaim  was  error.  The  damag- 
es were  claimed  because  of  the  alleged  fall- 
nre  of  appellee  to  complete  the  work  re- 
quired by  his  contract  with  appellant  within 
the  time  therein  fixed  for  its  completion; 
it  being  provided  by  the  contract  that  the 
work  was  to  be  completed  by  December  1, 
1912,  and  alleged  In  the  counterclaim  that 
it  was  not.  In  fact,  comjAeted  until  13  months 
after  that  date.  It,  however,  appears  from 
the  evidence  that  the  work  was  completed  by 
appellee  In  the  month  of  June,  1913,  about  7 
months  after  December  1,  1912.    Tbe  dam- 


ages claimed  consisted  of  $649.17  It  was  al- 
leged api)ellant  expended  in  salaries  to  Its 
employes  on  the  work,  $341.10  in  necessary 
expenses  in  looking  after  the  work,  $329  for 
liability  insurance  it  had  to  continue,  $150 
loss  from  nonuse  of  Its  machinery  and  ap- 
pliances, $300  it  paid  for  an  additional  65 
yards  of  concrete  used  In  the  rear  wall  of 
the  appor  basin,  and  $100  to  the  Frankfort 
Water  Company  for  injuries  to  Its  property 
caused  by  the  acts  of  appellee,  making  a 
total  of  $1,369.27,  all  which  It  was,  as 
alleged,  compelled  to  and  did  pay  and  lose  by 
reason  of  the  failure  of  appellee  to  complete 
by  December  1,  1912,  the  work  required  of  It 
by  Its  contract  with  appellant 

Appellee's  reply  specifically  denied  the 
items  of  damages  claimed,  but  admitted  the 
delay  In  his  completion  of  the  work  from 
December  1,  1912,  to  June,  1913,  and  alleged 
that  such  delay  was  in  the  main  caused  by 
the  omissions  and  errors  of  appellant  and  its 
agents  In  conducting  its  part  of  the  work, 
and  in  part  by  weather  conditions,  all  result- 
ing In  rendering  It  impossible  for  him  to 
complete  the  work  earlier  than  June,  1013. 

[I]  Of  the  above  Items  of  damages  only 
the  two  last  mentioned,  viz.  that  of  $390  paid 
by  appellant  for  the  additional  65  yards 
concrete  for  the  upper  basin  and  $100  paid 
by  it  to  the  I'rankfort  Water  Company  for 
the  Injury  caused  the  property  of  that  com- 
pany by  appellee,  were  allowed  by  the  judg- 
ment of  the  circuit  court  While  a  state  of 
case  might  be  presented  that  would  authorize 
the  recovery  of  audi  Items  of  damages  as 
were  rejected  by  the  circuit  court  in  thid 
case,  no  such  right  of  recovery  Is  shown  by 
the  record  before  us,  for  it  cannot  be  told 
either  from  the  averments  of  the  counterclaim 
or  from  the  evidence  whether  the  delay  caus- 
ing the  payment  of  the  sums  and  expenses 
constituting  these  items  resulted  from  the 
omissions  or  mistakes  of  appellant's  «>gi- 
neers,  the  fault  of  appellee,  or  weather  con- 
ditions. The  law  controlling  this  question, 
as  we  understand  It,  is  thus  stated  in  6 
Cyc.  66: 

"Where  a  builder  is  delayed  by  his  employer, 
such  additional  time  as  may  have  been  lost  by 
delay  shall  be  allowed ;  so  he  should  be  allowed 
extra  time  when  required  to  do  extra  work,  or 
changes  are  made  in  the  original  plans.  Where 
a  cause  for  delay  ceases,  the  obligation  to  finish 
is  at  once  imposed  upon  the  builder,  and  a  fail- 
ure then  to  perform  within  a  reasonable  time 
warrants  damages  for  unreasonable  delay  there- 
after." 

With  respect  to  excuses  for  nonperform- 
ance and  delays.  In  6  Cyc.  p.  70,  we  find 
the  following  statement  of  the  law: 

"A  builder  who  has  improvidently  assumed  an 
absolute  liability  when  he  might  have  undertak- 
en a  qualified  one  only  is  not  excused  from  per- 
forming his  engagement,  unless  prevented  by  the 
act  of  God,  the  law,  or  his  employer;  no  hard- 
ship, no  unforeseen  hindrance,  no  difficulty  short 
of  absolute  impossibility  will  excuse  him  from 
doing  what  he  has  expressly  agreed  to  do.  Thus 
he  is  not  excused  from  performance  because  of 
a  latent  defect  in  the  sou,  or  becao8«  the  build- 
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ing  before  completion  is  destroyed  b7  accidental 
fire,  lightning,  windstorm,  or  flood,  uniess  per- 
formance iias  been  delayed  unreasonably  by  the 

employer." 

Again,  on  page  71,  tlie  same  volnme,  It  Is 
said: 

"A  delay  in  performance  is  excused,  where  it 
is  caused  by  default  of  the  employer  to  perform 
the  contract  on  his  part,  as  where  the  employer 
has  failed  to  do  or  to  have  done  work  that  is  nec- 
essary to  be  done  before  the  builder  can  pro- 
ceed with  his  own  work,  or  has  failed  to  furnish 
necessary  material  agreed  to  be  furnished  by 
him,  or  has  ordered  the  work  to  be  stopped ; 
so  delay  is  excused  in  the  drawings  and  specifi- 
cations, or  by  the  acts  of  the  architect,  or  by  al- 
terations in  the  plans  made  at  the  suggestion  of 
the  owner,  or  by  the  performance  of  additional 
work  not  contemplated  whin  the  original  con- 
tract was  made.    •    •    • " 

In  Runyon  v.  Culver,  168  Ky.  45,  181  S.  W. 
640,  L.  R.  A.  1916P,  3,  we  held: 

"A  contract  is  not  invalid,  nor  is  the  promisor 
discharged,  merely  because  it  turns  out  to  be 
difficult,  unreasonable,  dangerous,  or  burden- 
some, or  even  impossible  of  performance.  Where 
the  performance  becomes  impossible  subsequent 
to  the  making  of  the  contract,  the  general  rule  is 
that  the  promisor  is  not,  therefore,  discharged. 
Where  the  law  creates  a  duty  or  charge,  and 
the  party  is  disabled  to  perform  it,  without  any 
fault  in  him,  there  the  law  will  excuse  him ;  but 
where  the  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  notwithstanding  an  accident  by 
inevitable  casualty,  because  he  might  have  pro- 
vided against  it  by  his  contract" 

[9]  It  is  therefore  clear  that  appellant 
cannot  recover  ot  appellee  damages  that 
mar  have  resulted  from  delay  in  the  work 
undertaken  by  him,  If  such  delay  was  caused 
by  the  mistakes  or  delinquencies  of  its  en- 
gineers; but  for  the  damages  resulting  to 
appellant  from  the  delay  appellee  would  be 
liable,  if  the  delay  was  caused  by  his  default, 
or  weather  conditions  suspending  the  work. 
As  the  $390  paid  by  appellant  for  the  ad- 
ditional concrete  and  $100  paid  by  it  to  the 
water  company  for  the  Injury  to  its  property 
inflicted  by  appellee  were  not  caused  by  the 
delay  on  the  part  of  the  latter  in  completing 
the  contract,  but  were  caused  by  his  negli- 
gence, independently  of  the  delay,  the  allow- 
ance of  these  two  items  of  damages  by  the 
court  was  authorized  by  the  evidence.  As  it 
cannot  be  definitely  ascertained  from  the  evi- 
dence what  part  or  how  much  of  the  other 
items  of  damages  claimed  by  appellant  result- 
ed from  the  delay  in  the  completion  of  appel- 
lee's work  that  was  caused  by  his  default  or 
weather  conditions,  or  what  part,  if  any,  of 
such  damages  resulted  from  the  delay  in  the 
completion  of  appellee's  work  caused  by  the 
acts  of  appellant's  engineers,  the  rejection  of 
these  Items  by  the  court  was  authorized. 
It  is  therefore  our  conclusion  that  the  find- 
ings of  the  court  upon  the  counterclaim 
should  not  be  disturbed. 

As  the  record  presents  no  such  error  as 
will  compel  a  reversal,  the  Judgment  is  af- 
firmed. 


JOHNSON  T.  LITTLB. 

(Court  of  Appeals  of  Kentucky.    June  22, 1917.)        | 

1.  El,B0nON8    «=»906(4)— GORTESF— ApfeaI/- 

SuPERSEDEiiB  BOND — StATUTB,  , 

Where  jmlgment  in  an  election  contest  a^  ' 
pealed  from  was  rendered  April  18th,  and  April 
28th  the  transcript  was  filMi  with  the  clerk  of 
the  Court  of  Appeals,  and  April  19th  a  regular 
supersedeas  bond  was  executed  before  the  clerk 
of  the  circuit  court,  the  obligee  being  the  appel- 
lee, but,  after  discovery  of  the  fact  that  the  bond 
was  not  properly  executed  to  the  clerk  of  the 
circuit  court,  and  on  the  same  day  the  record 
was  filed  in  the  Court  of  Appeals,  another  bond 
was  executed  in  which  the  clerk  of  the  circuit 
court  was  named  as  obligee,  the  supereodeas 
bond  will  not  be  discharged  and  the  appeal  dis- 
missed because  the  bond  was  not  executed  as  | 
provided  by  Ivy.  St.  |  1596a,  subsec.  12,  provid- 
mg  that  either  party  to  an  election  contest  may 
appeal  from  the  judgment  of  the  circuit  court 
to  the  Court  of  Appeals  by  giving  bond  to  the  i 
clerk  of  the  circuit  court  with  good  surety,  con- 
ditioned  for  the  payment  of  nil  costs  and  dam- 
ages, etc.,  and  by  filing  the  record  in  the  clerk's 
office  of  the  Court  of  Appeals  within  30  days 
after  final  judgment  in  the  circuit  court.  ' 

[Ed.   Kote.— For   other    cases,   see   Elections, 
Cent.  Dig.  §§  321.  322.] 

2.  Elections     <&=»28S  — Contests  — Amend-        i 

MENT  OF  ANSWEB. 

In   an   election   contest,   where  the  circuit 
court   permitted    amended   answer    to    be    filed 
more  than  20  days  after  the  service  of  the  sum- 
mons,   setting   up    not    a    counter   contest,   but         | 
only  perfecting  a  ground  alleged  in  time,  but 
defectively,  there  was  no  violation  of  the  rule 
forbidding    the    filing    of    amendments    setting 
up  new  grounds  of  contest  or  counter  contest        l 
after  the  time  provided  for  the  filing  of  such        > 
pleadings. 

[Ed.    Note.— For  other   cases,   see   Elections, 
Cent.  Dig.  gf  280-283.] 

3.  Elections  €=»5o — Seleotion  of  Officers 
of  £<lection. 

If  the  officers  of  an  election  to  elect  a  school 
district  trustee  who  conducted  the  election  in 
the  schoolhouse  were  not  legally  selected,  the 
election  was  void. 

[Ed.   Note.— For  other  cases,   see  Elections, 
Cent  Dig.  §§  47,  48.] 

4.  EutcTioNs  ®=»308  —  Contests  —  Settino 
Aside  fob  Inabilitt  to  Accitbatelt  De- 
TKBMiNK  Result— Statute. 

Though  Ky.  St.  |  159Ca.  subsec.  12,  pro- 
vides that  if  it  shall  appear  from  an  inspection 
of  the  whole  record  that  there  has  been  such 
fraud,  intimidation,  bribery,  or  violence  in  the 
conduct  of  an  election  that  neither  contestant 
nor  contcstee  can  be  adjudged  to  have  been 
fairly  elected,  the  circuit  court  may  adjudge 
that  there  has  been  no  election,  and  though  it 
is  the  disposition  of  courts  to  uphold  the  validi- 
ty of  elections  where  they  can  reasonably  do  so, 
if  the  record  presents  a  state  of  case  preventing: 
the  court  from  arriving  at  a  reasonably  accurate 
conclusion,  it  will  declare  that  no  election  was 
held,  even  in  the  absence  of  evidence  that  fraud, 
intimidation,  bribery,  or  violence  was  practiced. 
[Ed.  Note. — For  other  cases,  aee  Elections, 
Cent  Dig.  §  315.] 

Ai^>eal  from  Circuit  Court,  Pike  County. 

Suit  to  contest  an  election  by  Rldiard  I<lt- 
tle  against  James  Johnson.  From  a  Judg- 
ment setting  aside  the  election,  defendant 
appeals.    Affirmed. 


4t=aFar  other  ca*ei  see  ume  topic  and  KBT-NUUBSR  In  all  Key-Numbered  QlgesU  and  iBdexe* 
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3.  J.  Moore,  and  W.  W.  ReynoldB,  both  of 
Plkevllle,  for  appellant  Cllne  &  Steele,  of 
PlkeTlUe^  tor  appellee. 

THOMAS,  J.  The  voters  of  snbsctaool  dis- 
trict No.  91,  In  -Pike  county,  on  the  afternoon 
of  the  7th  day  of  October,  1910  (the  Ume  ap- 
pointed by  law),  attempted  to  hold  an  election 
for  the  purpose  of  electing  a  trustee  for  that 
district.  The  appellant  (defendant)  was  the 
incumbent  and  was  a  candidate  to  succeed  i 
himself,  while  those  <q;>poslns  his  election  put 
forward  the  appellee  (plaintiff)  as  his  oppo- 
nent. Both  candidates  claim  to  have  received 
a  majority  of  the  legal  votes  cast,  and  each 
of  tbem  claimed  to  be  elected,  but  the  county 
sohool  superintendent  decline*  to  recognize 
the  election  of  either,  whereupon  defendant 
procured  a  notary  pnblic  to  administer  to 
him  tbe  oath,  and  claimed  the  right  to  dis- 
charge the  duties  of  the  office.  Plaintiff  then 
flle<l  this  CMitest  suit  against  him,  alleging 
that  while  defendant  claimed  to  have  receiv- 
ed, as  his  set  of  officers  certified,  25  legal 
votes  at  the  election,  that  12  of  them  were 
Illegal  because  of  having  been  cast  by  persons 
disqualified  under  the  law  to  participate  in 
such  electicMis.  It  Is  also  all^^  that  while 
plaintiff  counted  27  votes  as  having  been  cast 
at  the  opening  of  the  election  for  his  set  of 
officers,  only  15  of  such  votes  were  legal,  the 
others  being  some  of  them  nonresidents  of 
the  district  others  under  the  age  of  21  years, 
and  still  others  females  who  could  neither 
read  nor  write ;  that  plaintiff's  set  of  officers 
received  23  legal  votes,  which  was  tbe  same 
number  which  be  received  in  the  election, 
and  deducting  aU  Illegal  votes  from  those 
cast  for  defendant's  set  of  officers,  plaintif^ 
received  a  majority  of  at  least  S  votes,  and 
was  therefore  entitled  to  the  office. 

The  answer  put  in  issue  all  the  allegations 
of  the  petition,  and  by  way  of  counter  contest 
alleged  that  iilalntlff  and  his  set  of  officers 
received  one  vote  from  a  i>erson  under  21 
years  of  age,  and  8  votes  cast  by  persons  who 
could  neither  read  nor  write,  but  it  was  not 
allied  In  tbe  original  answer  that  the  latter 
8  questioned  votes  were  cast  by  females, 
trbls  fact  necessary  to  disqualify  them  was 
afterwards  alleged  In  an  amended  answer, 
but  after  the  proof  had  been  taken,  and  be- 
yond the  time  fixed  by  law  for  tbe  filing  of 
an  answer  In  the  nature  of  a  counter  contest 
After  extensive  preparation  and  submission, 
tbe  trial  court  adjudged  that: 

"It  is  impossible  to  arrive  at  or  determine 
-who  was  the  choice  of  the  legal  voters  for  school 
trustee  in  said  district  aforesaid,  and  therefore 
adjudges  that  no  election  was  held  in  said  dis- 
triot  and  adjudges  that  said  election  be  set 
aside." 

To  reverse  that  Judgment,  the  defendant 
prosecutes  this  appeal. 

Tyro  preUminary  questions  are  presented 
for  our  determination  before  considering  the 
merits  of  the  case,  they  being:  (1)  A  motion 
made  by  app^lee  to  discharge  the  sui)erse- 
deas  bond  executed  by  appellant  and  to  dis- 


miss the  appeal  because  the  bond  was  not 
executed  in  the  manner  provided  by  subsec- 
tion 12  of  section  15e6a  of  the  Kentucky 
Statutes ;  and  (2)  error  of  the  court  In  per- 
mitting the  amended  answer  to  be  filed  show- 
ing that  the  disqualified  voters  of  which  de- 
fendant complains,  who  could  neither  read 
nor  write,  were  females,  and  which  was  ffied 
more  than  20  days  after  the  service  of  the 
summons  upon  him.  Disposing  of  those  In 
the  order  named,  the  subsection  of  the  stat- 
ute, supra,  provides  that: 

"Either  party  may  appeal  from  the  jndrrment 
of  the  circuit  court  to  the  Court  of  Appeals  by 
giving  bond  to  the  clerk  of  tbe  circuit  conrt, 
with  good  surety,  conditioned  for  the  payment 
of  all  costs  and  damages  the  other  party  may 
sustain  by  reason  of  the  appeal  and  by  fihng  tbe 
record  in  the  clerk's  office  of  the  Court  of  Ap- 
peals, within  thirty  days  after  final  judgment  in 
the  circuit  court" 

[1]  The  Judgment  appealed  from  was  ren- 
dered on  the  18th  day  of  April,  1917,  and  on 
April  28th  following  the  transcript  was  filed 
with  the  clerk  of  this  court  On  April  19th, 
one  day  after  the  roiditlon  of  the  Judgment, 
a  regular  supersedeas  bond  was  executed  be- 
fore the  derk  of  the  'Pike  circuit  court,  but 
the  obligee  therein  is  the  appellee  here, 
whilst  the  statute,  supra,  requires  the  bond 
to  Be  executed  to  the  clerk  of  the  circuit 
court  After  the  discovery  of  the  mistake, 
and  on  the  same  day  that  the  record  was 
filed  in  this  court,  another  bond  was  executed 
in  tbe  conrt  below  In  which  the  clerk  of  the 
court  is  named  as  the  obligee,  and  this  lat- 
ter bond  in  all  other  respects  conformed  to 
the  law  and  was  filed  In  this  court  on  the 
same  day  that  the  transcript  was  filed.  It 
will  be  observed  that  even  If  It  could  be  said 
that  the  first  bond  was  void  because  of  its 
failure  to  fully  comply  with  the  terms  of  the 
statute,  the  last  one,  which  did  fully  comply 
with  Its  terms,  was  filed  within  the  30  days 
allowed  by  law,  and  at  the  same  time  the 
transcript  was  filed,  and  there  exist  no  ten- 
able grounds  upon  which  to  sustain  the  mo- 
tion, and  it  is  therefore  overruled. 

[2]  In  support  of  the  second  contention.  It 
Is  Insisted  that  the  filing  of  the  amended  an- 
swer violated  the  rule  as  laid  down  in  the 
cases  of  Anderson  v.  Ldkens,  104  Ky.  700,  47 
S.  W.  867,  20  Ky.  Law  R^.  1001,  Ctark  v. 
Robinson,  169  Ky.  25,  166  S.  W.  801,  Frauds 
V.  SturglU,  168  Ky.  669,  174  S.  W.  753,  and 
other  like  cases  which  forbid  the  filing  of 
amendments  setting  up  new  grounds  of  con- 
test or  counter  contest  after  the  time  provid- 
ed by  the  statute  for  tbe  filing  of  such  plead- 
ings. If  the  matter  set)  up  in  the  amended 
answer  complained  of  here  were  an  addition- 
al ground  of  counter  contest  it  having  been 
filed  more  than  20  days  after  the  service  of 
the  summons,  the  doctrine  of  those  cases 
would  apply,  but  the  fault  In  the  contention 
is  that  the  amendment  contained  no  addition- 
al ground  of  counter  contest  but  only  per- 
fected a  ground  which  had  been  alleged  in 
time,  but  defectively.    In  the  original  answer 
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the  persons  wliose  Totea  were  questioned 
were  named,  but  by  inadvertence  of  the  plead- 
er the  fact  which  rendered  those  votes  ille- 
gal (they  being  females)  was  omitted.  The 
amendment  did  not  seek  to  incorporate  there- 
in, or  to  question,  other  votes  besides  those 
mentioned  in  the  original  answer,  and  there- 
Core  contained  no  additional  ground  in  sup- 
port of  defendant's  contention. 

In  the  case  of  Wilson  v.  HInes,  99  Ky.  221, 
35  S.  W.  627,  37  8.  W.  148,  18  Ky.  liaw  Rep. 
233,  which  is  an  electlcm  contest  case,  a  sim- 
ilar question  was  before  this  court,  and  la 
permitting  an  amendment  to  be  filed  after  the 
time  provided  by  the  statute  there  under  con- 
sideration, and  under  circumstances  similar 
to  those  presented  here,  the  court  said: 

"Under  this  statute  a  contestant  is  not  al- 
lowed to  set  up,  by  way  of  amendment,  an  en- 
tirely new  ground  of  contest  in  addition  to 
those  stated  in  his  notice,  but  he  is  not  there- 
by precluded  from  amending  and  making  more 
specific  and  definite  any  ground  that  is  embraced 
in  the  notice.  This  may  be  allowed,  and  in  fact 
may  be  required  to  be  done  under  the  Civil  Code 
(section  134),  which  applies  to  proceedings  of 
this  kind  as  well  as  to  regolar  actions." 

The  case  of  Clark  v.  Robinson,  159  Ky.  25, 
166  S.  W.  801,  le  also  an  election  contest  case. 
While  it  was  being  tried  the  plalntUt  offered 
to  amend  his  petition  containing  matter  slm- 
Uan  to  that  of  the  answer  here  involved  by 
alleging  facts  diowlng  that  some  of  the  votes 
he  was  contesting  were  Illegally  cast,  and 
which  facts  rendering  them  illegal  he  had 
omitted  to  incorporate  In  his  petition.  The 
court  permitted  the  amendmoit  to  be  filed, 
which  was  complained  of  oa  appeal,  bat  in 
disposing  of  the  objection  we  said: 

"It  will  be  noticed  that  this  amendment  does 
not  bring  in  the  names  of  any  other  voters,  or 
make  any  charge  of  additional  irregularities.' 
It  merely  undertakes  to  do  what  it  purports: 
that  is,  to  perfect  and  nuke  more  definite  and 
specific  the  grounds  set  up  in  the  original  ped- 
tion." 

And  the  court  then  refers  to  the  case  of 
Wils(Hi  V.  Hines,  supra.  These  authorities 
fully  sustain  the  action  of  the  court  In  per- 
mitting the  amendment  complained  of  to  be 
died.  This  brings  us  to  a  consideration  of 
the  merits  of  the  case,  which  we  will  dispose 
of  as  briefly  as  possible. 

Promptly  at  1  o'clock  p.  m.  on  the  day  of 
the  election,  the  defendant  assembled  the 
gathered  voters  in  the  schoolhouse,  and  as 
presiding  officer  opened  up  the  meeting.  He 
nominated  himself  as  a  candidate,  and  also 
the  names  of  three  i>ersons  to  be  elected  as 
officers  to  hold  the  election.  Two  of  those 
persons  were  his  sons,  and  the  other  a  close, 
intimate  friend.  Those  opposed  to  his  elec- 
tion placed  in  nomination  for  officers  three 
other  persons,  whereujwn,  at  the  suggestion 
of  the  defendant,  the  crowd  divided  and  de- 
fendant nominated  and  elected  himself  tell- 
er to  count  his  votes,  while  another  per- 
formed that  duty  for  the  plalntifT.  Defend- 
ant reported  that  there  were  27  votes  cast 
for  his  election  officers,  and  only  23  cast  for 
those  of  his  opponent,  and  thereupon  declar- 


ed his  officers  elected.  They  iHroceeded  to 
hold  an  election  in  the  schoolhouse,  while 
those  who  favored  the  election  of  plaintiff. 
Insisting  that  the  election  of  officers  was  un- 
fair and  illegal,  repaired  to  the  schoolhouse 
yard,  and  under  the  refreshing  shade  of  a 
large  oak  tree  proceeded  to  hold  their  elec- 
tion. Each  party  at  his  own  election  receiv- 
ed the  votes  heretofore  Indicated,  and  each 
set  of  officers  certified  the  election  of  their 
man.  A  large  number  of  witnesses  testified 
that  after  plaintiff's  officers,  as  he  claims, 
had  been  elected,  and  before  any  votes  were 
cast,  he  said  to  them,  "You  are  the  officers 
of  this  election;  make  your  own  laws  to  suit 
yourselves;"  and,  further,  that  whMi  the 
teller  for  plaintiff,  who  bad  coimted  the 
votes  on  the  selection  of  officers,  protested 
that  illegal  votes  had  been  cast  for  thoso 
officers  selected  by  plaintiff,  the  latter  replied 
"You  are  not  the  Judge  of  this  election,"  and 
declined  to  permit  a  recount.  It  is  true  that 
plaintiff  denies  the  statements  attributed  to 
him,  but  the  overwhelming  weight  of  the 
testimony  supports  the  truth  of  the  charges. 

It  is  admitted  that  at  least  three  of  the 
persons  who  stood  up  to  vote  for  defendant's 
election  officers  were  disqualified  to  partic- 
ipate in  the  election  from  one  cause  or  an- 
other, and  the  testimony  Is  exceedingly  con- 
flicting and  confusing  as  to  some  of  the  other 
questioned  ones.  Defendant  says  of  the  latter 
tiiat  he  refused  to  count  some  of  them, 
while  other  witnesses  say  that  he  did  count 
them.  As  to  whether  he  did  or  not  is  so  en- 
veloped in  doubt  as  to  be  practically  impos- 
sible of  determination. 

In  addition  to  the  actions  and  conduct  of 
defendant,  to  which  we  have  referred,  it  is 
shown  that  he  is  the  agent  of  some  corpora- 
tion having  in  charge  a  large  tract  of  land 
located  in  the  district,  upon  which  a  number 
of  voters  reside,  and  that  at  his  first  election, 
if  not  in  the  last,  he  used  his  position  as 
agent  to  intimidate  votera  and  to  cause  them 
to  support  him  when  they  perhaps  would  not 
otherwise  have  done  so.  It  is  further  shown 
that  during  the  taking  of  depositions  in  this 
case  he  and  his  son,  in  the  dead  hours  of  the 
night,  were  endeavoring  to  induce  witnesses 
for  whom  the  officers  had  subpcenas  to  evade 
the  service  by  getting  out  of  the  county,  and 
In  at  least  one  instance  did  persuade  a  TOter 
to  go  into  the  adjoining  county  of  Floyd. 

[81  If  the  officers  favoring  the  election  of 
defendant,  and  who  conducted  their  election 
in  the  schoolhouse,  were  not  legally  selected, 
that  election  is  void.  As  to  whether  they 
were  so  selected  it  is  impossible  to  tell  from 
this  record,  but  the  facts  whidi  we  have  re- 
cited showing  the  questionable  participation 
of  defendant  in  that  election  stand  out  boldly 
and  prominently.  If  the  facts  are  that  the 
27  votes  cast  for  the  officers  who  held  the 
election  in  the  scdioolhouse,  at  whldi  defend- 
ant was  elected,  were  legal  votes,  the  elec- 
tion held  in  the  schoolhouse  yard  was  void 
because  the  officers  who  hdd  it  received  a 
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less  number  of  votes.  The  same  remarks 
ffllgbt  be  made  wltb  substantially  the  same 
appUcatioa  ctHicerning  the  votes  cast  in  each 
election,  but  this,  as  we  have  said,  is  en- 
veloped In  as  mnch  uncertainty  and  confusion 
as  is  the  question  of  the  selection  of  the  elec- 
tion o£9cers.  Under  these  conditions,  we 
think  the  court  properly  determined  that  it 
was  impossible  to  tell  who  received  a  major- 
ity of  the  legal  votes  and  who  was  legally 
elected. 

[4]  A  part  of  subsection  12  of  section  1596a 
of  the  Kentucky  Statutes  is: 

"Id  case  it  shall  appear  frMn  an  inspection 
of  the  whole  record  that  there  has  been  such 
frand,  intimidation,  bribery  or  vi(rfence  in  the 
conduct  of  the  election  that  neither  contestant 
nor  contestee  can  l>e  adjudged  to  have  been  fair- 
ly elected,  the  eircnit  coart,  subject  to  revision 
by  appeal,  or  the  Court  of  Appeals  finally  may 
adjndge  that  there  has  been  no  election.  In 
«Dcb  event  the  office  shall  be  deemed  vacant, 
with  the  same  legal  effect  as  if  the  person  elect- 
ed had  refused  to  qualify." 

Many  cases  have  been  before  tills  court  in- 
volving the  application  of  that  statute. 
Stewart  v.  Rose,  72  S.  W.  271,  24  Ky.  Law 
Rq).  1759;  WUkins  v.  Duffy,  114  Ky.  Ill,  70 
8.  W.  068,  24  Ky.  Law  Rep.  913,  96S;  Orr 
V.  Kevfl,  124  Ky.  720,  100  S.  W.  314,  30  Ky. 
Law  Rep.  761,  046;  ScboU  T.  BeU,  125  Ky. 
750,  102  S.  W.  248,  31  Ky.  Law  R^.  335; 
Ford  V.  Hopkins,  141  Ky.  181, 132  S.  W.  642 ; 
Harrison  v.  Stroud,  129  Ky.  193,  110  S.  W. 
828,  33  Ky.  Law  Rep.  653,  16  Ann.  Cas.  1050; 
Allen  r.  Griffith,  160  Ky.  528,  169  S.  W.  1003. 
l!>ach  of  those  cases  presented  facts  whldi 
rendered  it  impossible  to  determine  who  re- 
ceived a  majority  of  the  legal  votes  cast, 
and  it  was  declared  that  no  election  was 
held. 

It  is  Insisted,  however,  by  counsel  for  ap- 
pellant that  the  statute  permits  such  judg- 
ment <»Lly  for  fraud,  intimidation,  bribery, 
or  violence  practiced  in  the  conduct  of  the 
election,  and  that  there  is  no  evidence  of  ei- 
ther baving  been  practiced  by  plaintiff  in 
this  case.  We  do  not  so  Interpret  the  testi- 
mony. The  advice  which  he  gave  to  his  elec- 
tion officers,  the  activity  manifested  by  him- 
self and  son  to  suppress  testimony,  his  ac- 
tions and  conduct  on  the  day  of  election  in 
choosing  his  sons  as  officers  of  the  election, 
and  other  activities,  aU  exhibit  not  only  a 
disposition  to  practice  fraud,  but  to  Intimi- 
date voters,  and  tliere  is  testimony  in  the 
record  tliat  some  of  them  were  actually  in- 
timidated. Bnt,  be  this  as  it  may,  an  elec- 
tion may  be  declared  void  upon  other  grounds 
thnn  those  mentioned  in  the  statute.  In  the 
Hopkins  Case,  supra,  it  Is  said: 

"It  is  true,  the  conrts  are  disposed  as  far  as 
possible,  to  nphold  popular  elections  and  not  to 
set  them  aside  for  light  and  trivial  causes,  if  it 
can  be  iUrly  ascertained  that  the  frand  or  ir- 
regularities occurring  did  not  affect  the  result. 
In  other  ■words,  if  it  can  be  ascertained  with 
reasonable  clearness  that  a  majority  of  the  legal 
votes  cast  have  been  cast  for  the  apparently 
prevaUinc  IMurty,  the  election  will  not  be  dis- 


turbed for  mere  irregularities  or  sporadic  frauds 
which  do  not  affect  the  result.  But  in  this 
case  no  fair  and  impartial  mind,  after  reading 
the  record,  can  say  with  any  reasonable  cer- 
tainty which  side  received  a  majority  of  the 
legal  votes  cast.  »  »  •  The  object  of  the 
statute  is  to  enable  the  courts  to  deprive  the 
guilty  of  the  fruits  of  victory,  where  it  cannot 
be  said  from  the  evidence  which  side  received 
a  majority  of  the  legal  votes  cast." 

The  grounds  for  the  opinion  In  the  Orlfflth 
Case,  supra,  wherein  the  election  there  In- 
volved was  adjudged  to  be  void,  was  for 
fraud.  Illegality,  and  Irregularities  to  such 
an  extent  that  the  court  could  not  tell  with 
reasonable  certainty  which  party  to  the  con- 
test was  elected.  From  these  cases  we  gath- 
er the  rule  to  be  that  while  It  is  the  disposi- 
tion of  the  courts  to  uphold  the  validity  of 
elections,  where  tt  can  reasonably  do  so,  yet 
If  the  record  presents  a  state  of  case  prevent- 
ing the  court  from  arriving  at  a  reasonably 
accurate  conclusion,  it  will  declare  that  no 
election  had  been  held,  which  we  think  Is 
an  eminently  proper  rule.  We  are  therefore 
of  the  ox>lnioH  that  In  either  view  which 
mliB^t  be  adopted  the  judgment  of  the  trial 
court  was  correct 

In  closing  this  opinion  we  cannot  lefraln 
from  expressing  our  regret  that  the  beneflc^it 
provisions  of  our  public  school  laws,  so  gen- 
erously provided  by  our  Legislature,  should 
be  frustrated  and  weakened  by  such  petty 
political  c(xitests  as  we  find  manifested  by 
this  record.  That  the  opportunities  to  obtain 
an  education  furnished  by  the  law  to  the 
children  of  the  state  should  be  hampered  and 
Impaired  by  such  strifes  and  contests  is  a 
matter  of  great  public  concern.  The  office 
of  school  trustee  Is  one  practically  without 
compensation,  as  the  entire  emoluments  con- 
sist in  a  small  per  cent  for  taking  the  school 
census  of  the  district  once  per  annum,  and 
clearly  such  strifes  for  the  position  af>  the 
one  we  see  in  this  case  cannot  be  prompted 
by  a  desire  to  obtain  the  meager  compensa- 
tion attached  to  it,  thus  making  the  conclu- 
sion inevitable  that  some  ulterior  purpose 
furnishes  the  Incentive.  We  know  of  no  po- 
sition where  the  wise  saying  that  "the  office 
should  seek  the  man"  is  more  applicable 
than  to  that  of  school  trustee,  and,  accord- 
ing to  our  view,  such  active  participation 
and  questionable  methods  as  this  record 
shows  is  almost  a  sure  indication  of  the  un- 
fitness of  the  aspirant,  and  it  would  be  a 
safe  course  for  each  community  to  pursue  if 
the  people  would  condemn  the  practice  by  de- 
feating those  who  employ  such  methods,  for, 
as  stated,  It  cannot  be  that  they  have  the 
interest  of  the  4±Udr«i  of  the  district  at 
heart  But  these  remarks  in  their  entirety 
aro  intended  to  apply  to  the  candidate  only, 
as  it  is  the  duty  of  the  patrons  of  the  school 
to  elect  their  best  citizens  trustees,  and  to 
use  aU  honorable  and  fair  means  to  accom- 
plish that  result 

Wherefore  the  judgment  Is  affirmed. 
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ALLEN  ▼.  COMMONWEAI/rH.» 
(Court  of  Appeals  of  Kentucky.    June  22,  1917.) 

1.  consl'ieacy  «=»47— motivb— evidencb!— 
Sufficiency. 

In  a  prosecution  for  burning  a  tobacco  bam 
pursuant  to  a  conspiracy,  evidence  held  sufficient 
to  show  motive  for  defendant's  participation  in 
the  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  §§  105-107.] 

2.  CRiiiiNAL  Law  <s=3507(1J— Evidence— Tes- 
timony OF  "Accomplice  — Cobrobobation. 

That  two  days  before  the  fire  a  witness  who 
had  no  interest  in  the  tobacco  was  offered  $250 
for  burning  one  of  the  tobacco  sheds  did  not 
make  him  an  "accomplice"  so  as  to  require  that 
his  testimony  be  corroborated,  where  he  did  not 
accept  the  offer. 

[Ed.  Note.— For  other  casee,  see  Criminal 
Law,  Cent.  Dig.  }  1082. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accomplice.] 

3.  CitiiiiiNAi.  Law  «=>516— Evidence— Con- 
fession OB  Admission. 

A  statement  by  one  charged  with  arson  that 
he  feared  W.  would  "give  us  all  away"  was  not 
a  confession  within  Cr.  Code  PrSiC.  g  240,  requir- 
ing proof  of  the  corpus  delicti  before  conviction 
can  be  had  upon  a  confession,  but  was  merely 
an  admission  that  accused  was  interested  in 
keeping  W.  from  telling  what  he  knew. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1139-1145.] 

4.  Criminal  Law  <8=»412(1)— Evidence— Dkc- 
i.abationb  by  Accused. 

Declarations  by  accused  from  which  an  in- 
ference of  guilt  may  be  drawn  are  admissible, 
though  not  amounting  to  a  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  894,  805,  919.] 

6.  Criminal  Law  <3=»1168(2)  —  Review — 
Harmless  Errob— Reopening  Case. 
That  the  commonwealth  was  allowed  to  in- 
troduce evidence  on  rebuttal  which  should  have 
been  introduced  in  chief  was  without  prejudice, 
where  accused  was  not  denied  the  opportunity  of 
meeting  the  evidence  and  did  testifjr  with  ref- 
erence thereto,  and  was  no  ground  for  reversal 
in  view  of  Cr.  Code  Prac.  Sf  340,  353,  enacted 
to  prevent  a  reversal  for  errors  not  prejudicial 
to  the  substantial  rights  of  the  axxnised. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  3124,  3124%,  3129-3136.] 

6.  Criminal  Law  a=»684: — Obdeb  of  Pboof— 
Discretion  of  Coubt. 

Substantive  evidence  should  be  introduced  in 
chief,  but  it  is  not  always  error  to  permit  its 
introduction  in  rebuttal ;  as  the  trial  court  has 
a  large  discretion  in  such  matters. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g|  1615,  1618.] 

7.  Criminal  Law  «=»51] (1)- Evidence— Cob- 
bobobation  of  coconsptratobs  —  suffi- 
CIENCY. 

In  a  prosecution  for  burning  a  tobacco  barn 
pursuant  to  a  conspiracy,  evidence  held  suffi- 
cient to  corroborate  testimony  of  coconspirators 
as  required  by  Cr.  Code  Prac.  i  241. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  J  1128.] 

a  Criminal  Law  i8=>1168(2)  —  Review — 
Harmless  Error— Rebuttal  Testimony. 
In  a  prosecution  for  burning  a  tobacco  barn 
pursuant  to  a  conspiracy,  introduction  in  rebut- 
tal of  substantive  evidence  auowing  what  was 
said  between  coconspirators  in  defendant's  ab- 
sence, about  making  a  deal  with  a  party  to  testi- 
fy in  their  behalf,  if  error,  was  cured  by  court's 


admonition  that  the  teatimony  could  be  con- 
sidered only  for  the  purpose  of  contradicting  a 
state  witness. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  ||  3124,  8124%,  3129-3136.] 

9.  Cbiminal  Law  ^=s>424(1)— Evidence— Acts 

AND   DGCLABATIONS  OF  CONSPIBATORS. 

Statements  by  any  at  the  conspirators  in  an 
attempt  to  purchase  the  testimony  of  a  witness 
made  while  the  criminal  charges  were  pending 
were  competent 

[Ed.    Note. — For    other    ciaes,    see   Criminal 
Law,  Cent  Dig.  §§  1002,  1000,  1008,  1010.] 

10.  Criminal  Law  «=9369(2)— Evidence- 
Other  Offenses— ADMissiBiUTr. 

Although  the  indictment  charged  the  bant- 
ing of  one  barn  only,  it  was  not  error  to  admit 
evidence  of  the  conspiracy  to  bum  other  barns 
that  were  burned  at  the  same  time^  where  it 
appeared  conclusively  that  the  burning  of  the 
one  bam  was  but  a  small  part  of  a  larger  con- 
spiracy with  which  it  was  so  interwoven  that 
there  was  no  possible  way  to  separate  the  evi- 
dence so  as  to  confine  it  to  the  one  bam  alone. 
[Ed.  Note.— For  other  cases,  soe  Oriminal 
Law,  Cent  Dig.  §§  822,  823.] 

11.  Criminal  Law  «=alie9(ll)— Review— 
Prejudicial  Ebbob— Evidence  of  Othbb 
Offenses. 

In  a  prosecution  for  burning  a  bam  a  refer- 
ence to  another  barn  burned  some  time  previous 
and  no  part  of  the  conspiracy  was  simply  in- 
cidental and  unavoidable  in  fixing  the  times,  etc., 
and  was  without  prejudice. 

12.  Gbiminal  Law  4s>423(2)  —  Evidence  — 
Acts  and  Declaeations  of  Conspirators. 

In  a  prosecution  for  burning  a  bam  to  se- 
cure insurance  on  tobacco  therein,  testimony 
of  one  of  conspirators  already  convicted  that  he 
and  his  partner  issued  bogus  checks  before  the 
fire  to  be  used  as  evidence  to  prove  that  there 
was  a  larger  quantity  of  tobacco  in  the  bam 
than  the  amount  of  Uie  Insurance  thereon  was 
admissible,  although  witness  exonerated  defend- 
ant who  was  not  shown  to  have  knowledge 
thereof,  where  the  testimony  of  two  other  con- 
spirators tended  to  implicate  him. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent  Dig.  |  900.] 

13.  Witnesses  «=a406—lMFEACHMKNi>— Tele- 
phone Conversation. 

Where  witness  for  accused  denied  teleph<Mi« 
conversation  proved,  it  was  competent  for  the 
eommonw«»lth,  for  purpose  of  contradiction  to 
introduce  telephone  operators  who  testified  that 
witness  had  had  two  conversations. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  {§  1276-1279.] 

14.  Criminal  Law  <9=>1159(2)— Appeal— Rb- 
viEW— WEianiNO  Evidence. 

Since  the  1910  amendment  (Laws  1910.  c. 
92)  to  Cr.  Code  Prac.  $  281,  this  court  hss 
the  authority  to  weigh  the  evidence  in  a  criminal 
case,  and,  if  the  verdict  is  palpably  or  flagrantly 
against  the  evidence,  order  a  reversaL 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  $  3075.] 

15.  Arson  <8=>37(1)— StjrrFicatNOT  of  Evi- 
dence. 

In  a  prosecution  tot  burning  a  tobacco  bam, 
verdict  of  guilty  held  not  palpably  or  flagrantly 
against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  S  71.] 

16.  Criminal  Law  ®=»730(16)— Argument 
OF  Counsel- Cube  by  Insibuctions. 

Remark  by  attorney  in  his  closing  argu- 
ment, in  answer  to  a  statement  of  the  accused'i 
attorney  outside  of  the  record  and  equally  un- 
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becoming,  "that  political  harlot;  tbat  seller  of 
post  offices  who  bought  a  little  newspaper  here 
in  Majfield  to  oppose  me  when  I  was  a  candi- 
date for  circuit  judge,"  was  sufficiently  cured 
by  admonition  of  court  at  close  of  the  argument 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1693.] 

17.  CannwAi.    Law    «=>1171(1)  — Apmai.— 
Hauclebb  Ebbor— Statement  of  Counsel. 

Statement  of  counsel  for  commonwealth 
that  accused  demanded  a  separate  trial  when  all 
should  have  been  tried  together,  not  appearing 
prejudicial  upon  its  face,  will  not  justift?  a  re- 
versal. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  S  3127.] 

18.  CUHINAI,    Law    «=>1171(1)  —  Appeal — 
Habiiless  E^kob— Abouhbnt  or  Counsei^ 

Where  accused  does  not  claim  that  state- 
ment in  argument  of  attorney  for  commonwealth 
was  nntroe,  and  there  could  be  no  prejudice  if 
the  statement  were  true,  no  ground  tor  reversal 
is  shown. 

[Ed.    Note.— For    other   caaea,    see   Criminal 
Law,  Cent.  Dig.  i  3127.] 

19.  CBnowAL  Law   «=>718— ABaxJMENT   and 
Conduct  or  Counbei,. 

Statement  by  attorney  for  commonwealth 
in  argument  "This  crime  that  we  are  trying 
here  ia  the  leprous  of  26  years  of  crime,"  was 
not  improper. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Cent  Dig.  H  166!.  1878.] 

20.  Cbthtnal    Law    ^=aT200.)—'Bxvam—lii- 

TTTKD  EBBOB — ^ABOUXENT  Of  COUNSEL. 

Statement  in  argument  for  commonwealth 
that  defendant  had  tried  to  get  C.  to  stop  paying 
the  farmers  what  their  tobacco  was  worth,  being 
sustained  by  the  evidence  introduced  by  appel- 
lant himself,  does  not  entitle  him  to  a  reversal. 
nSa.  Note.— For  other  cases,  see.  Criminal 
Law,  Gent  Dig.  »  1670,  1671.] 

21.  Ckhokai.  Law  «3>720(1)— Aboumbnt  of 

COUNSEIr-CoBEECTLT   STATINQ   EVIDENCE. 

Statement  of  attorney  for  commonwealth  in 
argument  that  the  evidence  of  W.  given  in  re- 
bnttal  is  substantive  evidence  was  proper  where 
■ach  statement  was  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1670, 1671.] 

Appeal  from  drcnlt  Court,  Graves  County. 
O.  R.  Allen  was  convicted  of  arson,  and 
appeals.    Affirmed. 

W.  J.  Webb,  Speight  &  Dean,  J.  B.  Warren, 
Robblns  &  Bobbins,  and  B.  O.  Seay,  all  of 
Maorfleld,  and  S.  H.  Crossland,  of  Paducah, 
for  appellant  Bunk  Gardner,  H.  J.  Moor- 
man. M.  B.  Holifleld,  and  F.  B.  Martin,  all  of 
Mayfleld,  Ben  Adams,  of  Bardwell,  M.  M. 
Logan,  Atty.  Gen.,  and  Logan  N.  Rock,  Spe- 
cial Asst.  Atty.  Gen.,  for  the  Commonwealth. 

CLARKE,  J.  On  the  night  of  July  22, 
1012,  at  about  11  o'clock  the  tobacco  barb  of 
Gardner  &  Walker,  located  in  the  northeast- 
em  part  of  the  dty  of  Mayfleld,  Ky.,  was  dis- 
co-vered  to  be  on  fire.  Almost  Immediately 
after  the  city  fire  department  had  gone  to  this 
fire  a  fire  was  discovered  In  the  western  part 
€>t  the  dty  about  half  a  mile  distant  from  the 
first  fire,  in 'what  is  known  as  the  tobacco 
district,  and  this  fire  proved  to  be  a  tobacco 
baxD  owned  by  G.  R.  Allen  and  W.  A.  Usher, 


tn  whldi  purchases  of  tobacco  were  b^ng 
handled  by  B.  W.  Wright  and  V.  B.  Allen, 
and  which  will  be  hereafter  referred  to  as 
the  Wright-Allen  bam.  Shortly  after  the 
discovery  of  this  Are  another  fire  was  dis- 
covered some  distance  north  which  proved  to 
be  the  residence  owned  by  Lee  Perkins.  The 
Wright-Allen  bam  was  In  the  immediate 
vicinity  of  several  other  tobacoo  barns,  some 
two  or  three  of  whidi  also  burned,  and 
whether  separatdy  set  on  fire  or  Ignited  from 
the  Wright-Allen  bam  Is  not  clear  from  the 
evidence.  A  few  days  later  Lee  Perkins  was 
arrested  charged  with  burning  his  bouse,  the 
Wright-Allen  bam,  and  the  Gardner  &  Walk- 
er bam,  and  a  warrant  was  Issued  charg- 
ing B.  W.  Wright  with  buming  the  Wright- 
Allen  bam.  Shortly  thereafter  a  warrant 
was  issued  diarglng  O.  W.  Gordon  with  burn- 
ing the  Wright- Allen  bam.  Perkins,  Wright, 
and  Gordon,  upon  examining  trials,  were  held 
to  answer  the  diarges,  and  Perkins  made  a 
confession  In  which  he  admitted  burning 
his  own  house,  and  that  the  Wright-Allen 
bam  was  burned  as  the  result  of  a  conspiracy 
between  him,  Gordon,  and  Wright,  and  an  in- 
dictment was  returned  by  the  grand.  Jury 
charging  these  three  persons  with  conspiring 
to  bum  and  having  burned  the  Wright-Allen 
bam,  to  which  Indictment  Perkins  entered  a 
plea  of  guilty,  was  convicted,  and  sent  to  the 
penitentiary.  Usher  and  G.  R.  Allen,  the 
owners  of  the  Wright-Allen  bam,  carried 
$500  Insurance  on  it,  and  B.  W.  Wright  and 
V.  E.  Allen,  who  owned  the  tobacco  contained 
therein,  carried  $5,000  Insurance  on  the  to- 
bacco. The  Insurance  companies  paid  the 
loss  of  $600  on  the  tobacco  bam,  and  paid 
losses  on  the  other  bams  and  tobacco  burned, 
amounting  to  something  over  $60,000,  but 
refused  to  pay  to  Wright  and  V.  E.  Allen 
the  Insurance  on  the  tobacco  owned  by  them 
and  burned  In  the  Wright- Allen  bam.  Wright 
and  I^Uen  then  Instituted  suit  against  the 
Insurance  companies  to  enforce  payment  of 
their  poUdes,  aggregating  $5,000,  upon  the 
trial  of  which  case  Perkins  testified  to  a 
conspiracy  between  him,  Gordon  and  Wright 
to  bum  this  bam  and  collect  the  Insurance 
on  the  tobacco  contained  therein.  Gordon 
and  Wright  both  testified,  contradicting  Per- 
kins' testimony,  as  did  also  S.  R,  Douthltt, 
not  then,  but  later,  connected  with  the  con- 
spiracy. This  trial  resulted  In  a  hung  jury. 
Two  other  trials  were  had  of  these  dvll  cases, 
In  both  of  whldi  Perkins,  Wright,  Gordon, 
and  Douthltt  testified  as  up<m  the  first  trial 
and  both  of  these  trials  resulted  In  a  verdict 
and  Judgment  In  favor  of  plaintiffs,  whldi 
were  reversed  by  this  court.  At  the  June, 
1913,  term  the  indictment  against  Wright 
was  tried,  and  he  was  convicted  upon  the 
charge  of  conspiring  with  Gordon  and  Per- 
kins to  bum  the  Wright-Allen  barn,  which 
Judgment  was  affirmed  by  this  court,  In  No- 
vember, 1914,  as  reported  in  155  Ky.  750, 
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leo  S.  W.  476.  At  the  March,  1914,  term  ot 
court  Gordon  was  tried  upon  the  same  charge, 
and  the  jury  failed  to  agree.  Perkins,  Gor- 
don, Wright,  and  Douthltt  aU  teatifled  as 
in  the  former  trial. 

In  January  or  Febmary,  1914,  Mr.  A.  L. 
Brand,  of  Majrfield,  Ky.,  became  connected 
with  the  fire  marshal's  office  as  a  deputy, 
and  was  so  engaged  until  July  or  August, 
1914,  when  he  became  connected  with  the 
Theile  DetectlTe  Ag«icy,  Chicago,  for  the 
purpose,  as  stated  by  himself,  of  ferreting 
out  the  origin  of  these  fires.  Up  until  this 
time  neither  the  appellant,  G.  R.  AUen,  nor 
his  son,  V.  E.  AUen,  had  been  accused  of  be- 
ing implicated  in  the  burning  of  any  of  these 
bams.  Shortly  after  Brand's  employment  by 
the  detective  agency,  Gordon  accompanied 
him  to  Chicago,  and  at  the  next  term  of  the 
grand  jury  thereafter  gave  testimony  upon 
which  an  indictment  was  returned  against 
aiHiellant,  O.  R.  Allen,  his  son,  V.  B.  Allen, 
Hardy  Houseman,  and  S.  R.  Donthltt,  <diarg- 
Ing  them  with  harlng  conspired  with  Perkins, 
Gordon,  and  Wright  to  bum  the  Wright- Allen 
bam,  and  that  in  pursuance  of  this  conspir- 
acy the  bam  was  burned  for  the  purpose  of 
collecting  the  insurance  upon  the  barn  and 
its  contents.  After  the  return  of  this  indict/ 
ment,  Douthltt  made  a  confession  to  Brand 
implicating  O.  R.  and  V.  E.  Allen  In  the 
bnmlng  of  these  several  bams.  Thereafter 
Donthltt  r^orted  his  confession  to  Mr.  Ush- 
er, who  owned  a  half  Interest  in  the  Wright- 
Allen  bam,  and  to  an  attorney  for  Mr.  Allen, 
representing  to  them  that  he  had  made  this 
confession  for  the  purpose  of  trapping  Brand 
and  a  Mr.  Flannagan,  who  was  also  connect- 
ed with  the  Theile  Detective  Agency;  that 
Brand  had  paid  to  him  $500  In  cash  and 
agreed  to  make  further  payments  of  large 
amounts  of  money.  Usher  and  the  attorney 
advised  Douthltt  to  procure  from  the  repre- 
sentatives of  the  detective  agency  a  written 
contract  evidencing  his  agreement  with  them, 
and  this  Douthltt  did,  and  left  the  contract 
with  the  attorney  for  safe-keeping. 

At  the  November,  1916,  term  of  the  court 
the  indictm^Dt  against  Allen  was  called  for 
trial,  and  he  announced  ready,  but  the  com- 
monwealth moved  for  a  continuance,  which 
motion  was  overruled,  whereupon  the  com- 
monwealth's attorney  moved  to  dismiss  the 
indlctm«it  against  Allen  and  resubmit  it  to 
the  grand  Jury,  which  motion  was  overruled, 
and  thereupon  the  commonwealth's  attorney 
moved  to  dismiss  the  indictment,  which  mo- 
tion was  sustained,  and  the  indictment  was 
dismissed.  Immediately  thereafter  the  grand 
Jury  returned  another  indicment  against  G. 
R.  Allen,  V.  B.  Allen,  and  S.  R.  Douthltt, 
charging  them  with  having  conspired  with 
Wright,  Gordon,  and  Perkins  to  bum  and 
with  having  bumed  the  Wright-Allen  bam 
with  a  felonious  intent  to  collect  the  Insur- 
ance upon  the  bam  and  Its  contents.  Upon 
this  Indictment  the  appellant,  G.  R.  Allen, 
upon  a  s^arate  trial,  at  the  March,  1917, 


term  of  the  conrt,  was  convicted  and  sentenc- 
ed to  the  penitentiary  tor  not  less  than  one 
nor  more  than  six  years,  and  from  that  Judg- 
ment is  appealing,  relying  upon  the  following 
grounds  for  a  reversal:  First,  that  the  court 
erred  in  overruling  the  motion  for  a  peremp- 
tory instractlon;  second,  that  the  court  erred 
in  the  admission  of  evidence;  third,  that  the 
Instructions  were  erroneous;  fourth,  that  the 
verdict  is  palpably  against  the  evidence ;  and, 
fifth,  misconduct  upon  the  part  of  the  attor- 
ney for  the  commonwealth  who  made  tbe 
closing  argument. 

1.  The  evidence  Is  overwhelming  and  con- 
clusive ttiat  these  fires  were  of  incendiary 
origin.  Upon  this  trial  Wright.  Douthltt, 
Gordon,  and  Perkins  aU  testified  that  the  va- 
rious tobacco  bams  that  were  burned  on  the 
night  of  July  22,  1912,  were  bumed  in  pursu- 
ance of  a  conspiracy  to  bum  thera.  In  order 
to  collect  the  Insurance,  although  all  of  them 
except  Perkins  had  upon  previous  trials 
stoutly  denied  the  existence  of  a  conspiracy 
or  at  least  their  knowledge  of  or  participa- 
tion In  a  conspiracy.  Donthltt  and  Gordon 
both  testified  positively  that  the  appellant,  G. 
R.  Allen,  was  a  party  to  that  conspiracy,  al- 
though Douthltt  had  confessed,  then  repudi- 
ated his  confession,  and  on  this  trial,  at 
first,  denied  knowledge  of  appellant's  con- 
nection therewith,  in  so  far  as  the  Wright-Al- 
len bam  was  c<»cemed,  but  later  changed  his 
testimony  detailing  the  time  and  place  of  a 
conversation  with  appellant  before  the  fire 
in  which"  the  whole  plan  to  bum  the  bams, 
including  the  Wright-Allen  bam,  was  dis- 
cussed. Wright  and  Perkins  testified  to  the 
existence  of  a  conspiracy,  but  denied  that 
appellant  had  any  connection  therewith.  Ac- 
cording to  the  testimony  of  all  these  witness- 
es, the  main  purpose  of  the  conspiracy  was 
to  bum  the  storage  warehouses  known  as  the 
Enterprise  shed,  located  some  distance  from 
any  of  the  bams  that  were  bumed,  ainoe  in 
that  and  adjoining  warehouse  was  stored  a 
very  large  quantity  of  low  grade  tobaccos 
upon  which  there  was  insurance  amounting 
to  at  least  $194,000,  but  for  some  reason  this 
warehouse  was  not  burned,  which  is  not 
satisfactorily  explained  In  the  evidence,  un- 
less it  was  because  the  pitch  on  the  roof 
would  not  Ignite,  as  Douthltt  testified  appel- 
lant told  him  after  the  fire.  The  conspiracy, 
as  proven,  contemplated  that  the  Gardner  & 
Walker  bam  should  be  set  on  fire  first,  as  it 
was,  and  that  after  time  had  been  allowed 
for  the  fira  department  to  reach  that  place, 
which  was  about  half  a  mile  distant  from  the 
other  bams  to  be  bumed,  that  they  sbould 
be  fired,  so  that  with  the  fire  department  at 
work  at  the  Gardner  &  Walker  bam  tbere 
would  be  but  slight  chance  to  extlngnlsb  the 
fires  in  either  of  the  two  districts  where  it  was 
hoped  to  destroy  the  insured  tobacco;  that 
at  this  time  the  tobacco  market  was  demoral- 
ized, prices  were  low,  and  but  ftew  sales  were 
being  made;  that  the  several  conspirators, 
being  largely  interested  in  tobacco  stored  In 
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tbe  waretkonaes  that  were  to  be  burned,  were 
facing  financial  rain  or  great  loss,  which  tbey 
believed  ooold  be  averted  by  burning  tlie  to- 
bacco and  collecting  tbe  insurance  thereon, 
All  ot  the  alleged  conspirators,  except  Per- 
kins, had  financial  Interest  In  the  tobaccos  to 
be  burned,  and  appeUant  especially  was  heav- 
ily interested  in  the  tobacco  stored  in  the  En- 
terprise shed  and  adj<rijiing  warehouses. 

Counsel  for  appellant  argue  that  he  was 
entitled  to  a  directed  verdict  because  no  mo- 
tive was  proven  for  his  participation  in  the 
conspiracy ;  that  t^e  evidence  of  alleged  co- 
conspirators was  not  corroborated  as  requir- 
ed by  section  241  of  the  Code;  that  the  two 
alleged  conspirators  who  gave  evidence 
against  appellant,  Gordon  and  Douthitt,  are 
proven  unworthy  of  credence ;  and  tljat  their 
evidence  is  shown  to  have  been  elicited  by 
Brand  by  bribes  and  promises  of  immunity 
from  prosecution  for  their  own  connection 
with  the  crime. 

[1]  It  is  insisted  no  motive  was  proven  be- 
cause of  file  fact  that  there  was  but  $500  of 
insurance    on    the    Wright-Allen    bam,    in 
which  appellant  owned  a  half  Interest,  and 
which  bam,  he  testifies,  was  worth  about  $1,- 
500,  and  from  the  further  tact  that  appellant 
was  largely  interested  in  the  tobacco  stored 
in  the  Western  District  warehouse,  located 
acrofSB  the  street  from  the  Wilght-Allen  barn, 
which  tobaccos  it  is  conceded  were  not  over- 
insured,  and  that  he  would  have  been  the  los- 
er in  a  large  amonmt  if  the  Western  DlBtrict 
wardiouse  had  burned,  which  was  reason- 
ably to  be  anticipated  from  a  fire  in  the 
Wrlght-All«i  bam.    But  the  testimony  of  the 
consplratoTB  who  testlfled  for  the  common- 
wealth proves  that  this  contingency  was  con- 
sidered   and    steps    taken    to    prevent    the 
burning  of  the  Western  District  warehouse, 
and   this  warehouse,  in  fact,  did  not  bum. 
It  is  also  argued  that  no  motive  la  proven, 
because  it  is  not  definitely  shown  that  ap- 
pellant would  have  profited  flnandally  from 
the    destruction  of  the  tobaccos  stored  in 
the    Enterprise   shed    and    adjoining   ware- 
lioases,    but    the   commonwealth    did   prove 
tliat   In   these  particular  buildings,   which 
through  some  miscarriage  of  plans  did  not 
bum,  large  Quantities  of  tobacco  were  stor- 
ed.   In  which   appellant  was  heavily   inter- 
ested, and  ui>on  which  very  large  amounts 
of  insurance  were  carried,  and  appellant  and 
tbose  witnesses  who  testified  in  his  behalf 
and  who  were  in  possession  ctf  the  informa- 
tion, although  frequently  and  persistently  re- 
gnested  to  do  so,  did  not  furnish  accurate 
information  as  to  either  the  amount  of  tobac- 
co stored  therein  or  the  insurance  thereon. 
This  information  conid  have  been  given  by 
appellant,  and  if  it  would  have  proven  that 
the  tobacco  stored  in  these  warehouses  was 
not  overlnsured,  and  that  the  fire  as  planned 
would  not  have  been  profitable  to  him,  we 
cannot  understand  why  appellant  and  his  wit- 
nesses, who  certainly  had  the  information, 
onlfoimly  an4  persistently  refused  to  give 


the  accurate  information  that  would  have 
been  very  valuable  to  his  defense. 

Tbe  fbcts  proven,  that  appellant  was  large- 
ly Interested  in  the  tobacco  to  be  bunned, 
that  the  tobacco  was  insured  in  large 
amounts,  that  the  insurance  companies  were 
canceling  the  insurance  on  same,  and  that 
the  tobacco  market  was  so  demoralized  that 
financial  ruin  or  heavy  losses  seemed  inevita- 
ble, were,  in  our  judgmoit,  sufficient  proof 
of  a  motive  for  appellant's  participation  in 
the  conspiracy. 

[2]  As  a  further  argument  that  tbe  motion 
for  peremptory  should  have  been  sustained, 
counsel  for  appellant  Insist  that  the  testi- 
mony ot  the  alleged  oocoospLrators  that  ap- 
pellant was  involved  in  the  conspiracy  is  not 
to  be  believed  and  is  lacking  In  the  corrobo- 
ration necessary  to  a  conviction,  under  sec- 
tion 241  of  the  Criminal  Code.  Dave  Bellew, 
a  witness  Introduced  by  the  commonwealth, 
testified  that  two  days  before  the  fire  appel- 
lant and  S.  R.  Douthitt  offered  him  $250  to 
bum  the  Griffith  shed,  otherwise  known  as 
the  Enterprise  shed,  and  that  he  declined 
proposition.  Counsel  for  appellant  concede 
that  this  would  have  been  sufficient  corrobo- 
ration of  the  testimony  of  coconspirators  If 
Bellew  himself  had  not  been  an  accomplice, 
which  they  claim  is  proven  by  the  evidence, 
or  at  least  from  the  evidence  it  was  a  ques- 
tion for  the  Jury  to  decide  upon  proper  in- 
struction whether  or  not  he  was  an  accom- 
plice. This  claim  is  based  upon  the  fact  that 
S.  B,  Douthitt  in  his  testimony  answered 
"Yes"  to  the  question,  "Now,  you  say  Dave 
BeUew  was  to  bum  the  shed?"  But  Douthitt 
had  not  said  that  Bellew  was  to  do  anything, 
and  his  testUuMiy  Immediately  preceding  this 
question  and  answer  shows  that  he  had  no 
information  as  to  whether  or  not  Dave  Bel- 
lew had  agreed  to  burn  the  shed,  as  bis  only 
testimony  in  reference  to  Bellew  was  in  anr 
swer  to  a  question  of  what  was  the  result  of 
his  conversation  with  Wood  Gordon  about 
burning  this  bam,  as  follows: 

"WeU,  Wood  said  he  coulon't  do  it,  and  then 
Bud  Cochran  suggested  Dave  Bellew  and 
brought  him  up  and  introduced  bim  to  me,  and 
Bud  said  that  he  was  all  right  and  was  the 
veiT  man  to  do  it.  X  didn't  know  anything 
about  Dave  BeUew  at  that  time." 

It  is  apparent  from  Douthitt's  testimony 
that,  when  be  said  that  Bellew  was  to  bum 
the  Enterprise  shed,  be  was  simply  giving  his 
understanding  about  tbe  arrangement,  but 
that  he  himself  had  not  made  any  arrange- 
ment with  Bellew,  and  no  witness  testlfled 
that  Bellew  bad  ever  agreed  to  accept  this 
employment  that  was  offered  to  him.  He 
was  in  no  way  interested  in  any  of  the  to- 
bacco, and,  unless  he  did  agree  to  the  propo- 
sition made  to  him,  he  was,  of  course,  not  an 
accomplice,  and  in  our  Judgment  the  evi- 
dence did  not  warrant  a  suUnlsslon  to  the 
jury  of  the  question  of  whether  or  not  he 
was  such  an  accomplice.  Levering  v.  Com- 
monwealth, 132  Ky.  666,  117  S.  W.  253,  136 
Am.  8t  Rep.  192, 18  Ann.  Cas.  140;  Richard- 
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son  V.  Oommonwealth,  168  Ky.  579,  179  S. 
W.  458;  Elmendorf  t.  Commonwealtb,  171 
Ky.  422,  188  S.  W.  488;  Oakley  ▼.  Oommon- 
wealth, 168  Ky.  474,  163  S.  W.  691. 

[8, 4]  It  was  also  proven  for  the  common- 
wealth, by  both  Mr.  R  F.  Wright  and  his 
wife,  that  npon  the  next  day,  after  the  af- 
firmance- by  this  court  of  the  judgment  of 
conviction  against  BoUn  Wright,  who  was 
not  a  relative  of  these  witnesses,  appellant 
went  to  their  house  early  In  the  morning  be- 
fore they  were  out  of  bed  and  requested  B. 
F,  Wright  to  go  to  the  Jail  to  see  If  he  could 
not  prevent  Bolln  Wright  from  "talking  his 
head  off,"  as  appellant  said  he  was  doing, 
and  that  In  that  conversation  appellant  ex- 
pressed the  fear  that  Bolln  Wright  would 
"give  tltetn  all  away,"  as  stated  by  Mr. 
Wright,  or  that  he  will  "give  «»  all  away," 
a's  stated  by  Mrs.  Wright.  Counsel  for  ap- 
pellant contend  that  this  was  a  confession, 
if  anything,  and  that  it  ought  not  to  have 
been  submitted  to  the  jury  except  under  an 
instruction  as  provided  by  section  240  of  the 
Criminal  Code,  but  this  clearly  was  not  a 
confession,  it  was  simply  an  admission  upon 
the  part  of  the  appellant  that  he  was  in 
some  way  interested  in  keeping  Bolln  Wright 
from  divulging  what  he  knew  with  reference 
to  the  burning  of  these  bams,  and  as  such 
it  was  competent  evidence  for  the  considera- 
tion of  the  jury,  and  was  some  evidence  at 
least  corroborative  of  the  testimony  of  the 
alleged  coconspirators  that  appellant  was  In- 
volved in  the  conspiracy,  and  no  instruction 
In  reference  thereto  was  necessary.  Wright 
V.  Commonwealth,  155  Ky.  755,  160  S.  W. 
476. 

[S]  R.  F.  Wright  was  recalled  after  appel- 
lant had  introduced  his  evidence  in  chief  and 
permitted  to  testify,  over  objections  of  appel- 
lant, that  prior  to  the  fire,  upon  being  in- 
ft>rmed  by  the  witness  that  he  did  not  want 
to  lose  everything  he  had,  appellant  said  to 
him: 

"There  is  a  way  out.  Ton  have  some  insur- 
ance. Take  out  some  more ;  go  to  one  of  these 
bulks  of  tobacco,  dig  out  a  hole,  saturate  it  with 
oil,  stick  a  candle  in  it,  and  then  go  on  about 
your  business.  Vic  said  a  good  way  to  do  was 
to  have  a  lot  of  tobacco  hanging  up  on  a  stick 
and  scatter  it" 

This  evidence  unquestionably  was  some  ev- 
id«ice  worthy  of  consideration  by  the  jury 
that  appellant  was  connected  with  the  con- 
spiracy then  forming,  and  which  soon  there- 
after resulted  in  this  fire,  ahd  was  therelore, 
of  coarse,  substantive  evidence,  and  should 
have  been  introduced  in  chief.  That  it  was 
not  introduced  in  chief  and  was  permitted  to 
be  introduced  in  rebuttal,  over  objection,  ap- 
pellant insists  was  prejudicial  error;  but,  if 
error,  certainly  it  wa's  not  prejudicial,  as  ap- 
pellant was  permitted  to  testify  thereafter 
that  he  did  not  make  the  exact  statement  at- 
tributed to  blm  by  the  witness,  and  that  sncb 
statem^its  as  he  did  make  with  reference  to 
burning  tobacco  were  made  jokingly. 

[I]  Substantive  evidence  should  be  intro- 


duced, of  course,  in  dilef,  but  it  is  not  always 
error  to  permit  its  introduction  in  rebuttal ; 
as  the  trial  court  has  a  large  discretion  in 
such  matters  (Childers  v.  Commonwealth, 
161  Ky.  448,  171  S.  W.  149;  CoUett  v.  Com- 
monwealth, 121  S.  W.  427 ;  Berkley  y.  Com- 
monwealth, 164  Ky.  19B,  176  8.  W.  864) ;  but 
whether  error  or  not  in  this  particular  case 
we  need  not  decide,  because  appellant  was  in 
no  wise  prejudiced  thereby,  since  he  was  per- 
mitted to  and  did  testify  with  reference 
thereto,  and  was  not  denied  the  opportunity 
of  meeting  this  evidence  as  fully  as  he  could 
have  done  had  it  been  given  In  chief.  A  great 
many  witnesses  were  Introduced  on  both 
sides,  the  larger  part  of  a  week  was  con- 
sumed in  its  introduction,  and  common  ex- 
perience teaches  all  that  under  such  drcum- 
stabces  it  i&'  almost  impossible  to  strictly  ob- 
serve llie  rules  for  the  orderly  introduction 
of  evid^ice;  and,  to  prevent  a  reversal  for 
such  errors  in  the  trial  as  are  not  prejudicial 
to  the  substantial  rights  of  the  accused,  sec- 
tions 340  and  353  of  the  Criminal  Code  were 
enacted. 

[7]  There  are  many  other  drcnmstancea 
and  facts  in  the  proof  which,  considered  sep- 
arately, are  of  but  slight  signlflcanoe,  but 
wtiich,  when  taken  together  and  in  connection 
with  the  other  evidence,  are  corroborative  of 
the  testimony  of  the  alleged  coconspirators 
that  appellant  was  a  party  to  the  conspir- 
acy, and  we  do  not  think  it  was  error  npon 
the  part  of  the  trial  court  to  overrule  the  mo- 
tion for  a  peremptory  Instruction. 

[J]  2.  Alleged  incompetent  evidence:  Dou- 
thltt  testified  that  on  a  Saturday  night, 
after  the  fire,  arrangements  were  made  be- 
tween him  and  appellant  for  Douthitt  and  V. 
B.  Allen  to  go  to  Gordon's  home  on  the  next 
day  and  make  some  deal  with  him  to  testify 
in  behalf  of  the  Aliens  in  the  civil  and  crim- 
inal cases.  Douthitt  was  permitted,  over  the 
objections  of  the  defendant,  to  detail  the  con- 
versation that  occurred  between  V.  El.  Allen 
and  Gordon  and  himself,  in  which  Allen 
sought  to  purchase  the  testimony  of  Gordon, 
appellant  not  being  present.  V.  B.  Allen, 
testifying  for  defendant,  admitted  making  tbe> 
trip  with  Douthitt  to  see  Gordon,  and  npon 
cross-examination  was  asked  by  the  attorney 
for  the  commonwealth  what  occurred  at  Gor- 
don's house,  in  answer  to  which  he  made  an 
explanation  of  how  he  came  to  make  the  trip 
and  what  occurred  there  entirely  different 
from  that  testified  to  by  Douthitt  Attorneys 
for  the  commonwealth  then  asked  if  he  did 
not  make  a  certain  proposition  to  Gordon 
which  he  denied.  At  the  conclusion  of  de- 
fendant's evidence  the  court  permitted  Gor- 
don, Brand,  McLean,  and  Brown,  who  were 
present,  the  three  latter  being  in  hiding  for 
the  purpose  of  hearing  the  conversation,  to 
testify  as  to  the  statements  made  by  Vic  Al- 
len to  Gordon  on  that  occasion.  Appellant 
contends  that  this  evidence  tf  substantive^ 
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Bhonld  bave  been  introdnoed  in  chief,  and  It 
was  prejudicial  error  to  introduce  it  in  re- 
buttal, and  if  not  evidence  In  chief  it  was  not 
edmlsaible  at  all,  because  V.  EX,  Allen  bad 
testified  aa  to  what  took  place  at  Ctordon's 
house,  in  answer  to  questions  for  the  com- 
monwealtli,  and  uiM>n  that  matter  was  the 
commonwealth's  witness,  and  it  was  bound 
b;  bis  answers-,  and  could  not  introduce  evi- 
dence in  contradiction  thereof.  The  court 
admcmished  the  Jury  that  it  could  consider 
the  statements  of  these  witnesses,  except 
Douthitt,  to  impeach  the  testimony  of  V.  B. 
Allen  only,  but  not  as  to  the  guilt  or  inno- 
cence of  the  defendant.  In  oar  Judgment, 
this  evidence  was  substantive  evidence,  and 
therefore  should  bave  been  introduced  In 
chief,  bat  we  are  clearly  of  the  opinion  that 
Its  introduction  tn  rebuttal  with  the  court's' 
admonition  was  not  only  not  prejudicial  to 
appellant,  but,  by  reason  of  the  court's  ad- 
mouitlon,  was  robbed  of  its  real  value. 

[I]  While  it  is  true  that  statements  of  con- 
spirators made  after  the  commission  of  the 
criminal  act  of  the  con^iracy  are  ordinarily 
not  compet^it  evidence  against  their  cocon- 
spirators, yet,  where  the  object  of  the  con- 
spiracy had  not  been  fully  attained  by  the 
criminal  act,  statements  made  by  any  of  the 
con^irators  with  reference  to  the  distribution 
of  the  fruits  or  profits  of  the  criminal  act, 
which  was  but  an  Incident  in  the  conspiracy 
to  procure  the  profits  are  competent  evidence 
against  all  of  the  conspirators,  as  are  also 
statements  made  after  the  commission  of  a 
crime  In  an  effort  to  prevent  the  discovery  of 
the  crime  or  the  identity  of  those  connected 
with  its  perpetration.  3  Enc.  of  Evidence, 
432;  United  States  v.  Lancaster  (O.  C.)  44  Fed. 
902,  10  L.  B.  A.  333;  People  v.  Trim,  39  CaL 
75 ;  Padflc  Live  Stock  Co.  v.  Gentry,  38  Or. 
275,  61  Pac.  422,  65  Pac.  597;  State  v.  Pratt, 
121  Mo.  566,  26  S.  W.  556;  People  v.  Ople,  123 
Cal.  295,  55  Pac.  989;  Barber  v.  State  (Tex, 
Cr.  App.)  69  S.  W.  516;  Byrd  v.  State,  68  Ga. 
661;  Carter  v.  State,  106  Ga,  877,  32  a  E. 
245,  71  Am.  St.  Rep.  262. 

Civil  suits  were  still  pending  in  wbidi.it 
was  sought  to  recover  the  insurance  upon  the 
tobacco  burned  in  the  Wright-Allen  barn,  and 
criminal  prosecutions  were  pending  against 
all  of  the  alleged  conspirators  except  Perkins 
and  Wright,  who  had  been  convicted.  The 
very  purpose  of  this  conspiracy,  as-  alleged  in 
the  indictment  and  proven,  was  to  collect  the 
insurance;  the  fires  were  but  incidents.  The 
testimony  that  Gordon  was  being  importuned 
to  give  by  one  of  the  alleged  conspirators,  if 
the  attempt  had  been  successful,  would  have 
been  available  in  the  suits  to  recover  the 
'  fruits  of  the  criminal  act  of  the  conspirators 
and  In  the  criminal  prosecution  to  conceal 
tbeir  suilt,  for  either  of  which  reasons  it  was 
competent  evidence  against  all  the  conspira- 
tors, whether  present  or  not.  Its  introduc- 
tion in  rebuttal  rather  than  la  chief,  if  error, 


was  more  than  offset  by  the  court's  admoni- 
tion that  this'  evidence  could  be  considered 
only  for  the  purpose  of  coBtradicting  the 
testimony  of  V.  E.  Allen. 

[10]  T^  indictment  chargesi  appellant  and 
those  named  therein  as  cocont^lrators  with 
conspiring  to  bum  the  Wright-Allen  bam 
only,  and  counsel  for  appellant  insist  most 
earnestly  that  it  was  »ror  to  admit  the  evi- 
dence of  the  considracy  to  burn  the  other 
bams  that  were  burned  at  the  same  time, 
but  especially  prejudicial  to  admit  evidence 
of  a  conspiracy  In  connection  with  the  burn- 
ing of  the  Farmers'  Union  tobacco  ware- 
house, wMch  burned  on  Jiune  IStb,  over  a 
month  before  the  other  bams'  were  burned. 
While  appellant  was  charged  in  the  indict- 
ment only  with  conspiring  to  bum  the 
Wright-Allen  barn,  it  was  shown  oonclusive^ 
ly  by  the  proof  that  the  burning  of  this  bam 
was  but  a  small  part  of  a  larger  conspiracy 
to  bum  not  only  the  bams  that  were  burned 
on  the  night  of  July  22d,  but  the  Enterprise 
sheds  as  well,  and  if  the  conmionwealtb  were 
not  permitted  to  prove  the  whole  of  the  con- 
^Iracy  that  included  the  burning  of  the 
Wrigbt-AUen  bam,  it  would  have  been  utter- 
ly impossible  to  bave  proven  the  conspiracy 
with  reference  to  the  Wrigh^AUen  hero  at 
all,  t)ecause  that  was  but  a  part  of  a  whole, 
and  was  so  Interwoiven  and  connected  with 
the  conspiracy  to  bum  all  of  the  barns  that 
there  was  no  possible  way  to  separate  the 
evidence  so  as  to  confine  it  alone  to  the 
Wrlg^t-AUen  bam.  This  case  clearly  is  with- 
in the  exception  to  tlie  rule  against  evidence 
of  extraneous  offenses,  as  is  laid  down  in 
Raymond  v.  Oonunonwealth,  123  Ky.  374,  96 
S.  W.  616,  29  Ky.  Law  Rep.  789,  where  the 
court  said: 

"The  exceptions  to  the  rule,  as  herein  stated, 
are  those  cases  where  the  commission  of  otter 
offenses  tend  to  show  the  intent  with  which  the 
act  is  committed,  or  the  guilty  knowledge  of 
the  defendant,  or  where  the  two  crimes  are  so 
interwoven  that  one  cannot  be  proved  without 
the  production  of  the  facts  which  constitute 
the  evidence  of  the  other." 

And  in  Jenkins  v.  Commonwealth,  167  Ky. 
569,  180  S.  W.  968,  tljis  court  quoted  with  ap- 
proval from  8  Cya  684,  as  follows: 

"Where  the  guilt  of  a  party  depends  iipon  the 
intent,  purpose,  or  design  with  which  an  act- 
is  done,  or  upon  his  guilty  knowledge  thereof, 
collateral  facts  in  which  he  bore  a  principal 
part  may  be  examined  into  for  the  purpose  of 
establishing  such  guilty  intent,  design,  purpose, 
or  knowledge.  It  is  sufficient  that  such  coUat- 
eral  facts  have  some  connection  with  each  other 
as  a  part  of  the  same  plan  or  as  induced  by  the 
same  motive,  and  it  is  immaterial  that  they 
show  the  commission  of  other  crimes." 

See,  also,  Rome  v.  Commonwealth,  164  Ky. 
384,  175  S.  W.  669;  Richardson  v.  Common- 
wealth, 166  Ky.  570,  179  S.  W.  468;  Clary  v. 
Commonwealth,  163  Ky.  48,  173  S.  W.  171,' 
Bennett  v.  ComuHMiwealtb,  133  Ky,  451,  118 
S.  W.  332.  Under  these  authorities  the  evi- 
dence was  clearly  competent  with  reference 
to  all  of  the  bams  burned  at  the  same  time 
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as  the  Wrlgbt-Allen  bam  as  part  of  fhe  one 

conspiracy. 

[11]  The  burning  of  the  Farmers'  Union 
warehouse  on  June  19th  Is  referred  to  in  the 
evldeace,  but,  as  stated  in  brief  for  appellant: 

"It  is  not  contended  by  an;  witness  in  the 
case  that  the  burning  of  what  is  known  as  the 
Farmers'  Union  barn  on  June  19,  1912,  was 
any  part  of  the  conspiracy  to  bum  the  Usher 
and  Allen  Uam." 

The  references  to  the  Fanners'  Union  bam 
were  simply  Incidental  and  unavoidable  In 
fixing  the  times,  etc.,  of  relevant  facts,  and 
■we  are  unable  to  find  In  the  evidence  any  ref- 
erence to  this  fire  to  connect  appellant  there- 
with or  to  discover  a  reference  thereto  that 
was  erroneous,  much  less  prejudicial  to  ap- 
pellant. 

[1 2]  BoUn  Wright,  who  in  partnership  with 
V.  El  Allen,  was  engaged  in  the  tobacco  busi- 
ness In  the  Wright-Allen  bam,  and  who  was 
convicted  and  has  since  confessed  that  he  set 
Sre  to  the  bam  pursuant  to  a  conspiracy  be- 
tween Gordon,  Perkins,  and  himself,  testl- 
fled  in  chief  that  before  the  fire  he  and  V.  B. 
Allen  issued  bogus  checks  amounting  to  be- 
tween $3,000  and  $4,000,  to  be  used  as  evi- 
dence after  the  fire  to  prove  that  there  was  a 
larger  quantity  of  tobacco  In  the  barn  than 
the  amount  of  Insurance  therecm.  Appellant 
Insists  that  this  eyld«ice  Introduced  over  his 
objection  was  incompetent  and  prejudicial. 
While  BoUn  Wright  exonerates  appellant  and 
V.  E.  Allen  from  the  conspiracy  to  burn  these 
bams,  the  evidence  of  Douthltt  and  Uoidon 
implicates  them  in  that  conspiracy,  and  this 
evidence,  as  we  have  heretofore  pointed  out, 
was  corroborated  by  other  evidence  which 
had  theretofore  been  introduced,  sufBcient  to 
warrant  the  court  in  admitting  statements  of 
any  of  the  alleged  conspirators  in  the  further- 
ance of  their  design,  and  this  evidence  was 
unquestionably  competent  against  appellant, 
although  knowledge  upon  his  part  of  the 
agreement  between  Wright  and  V.  E.  Allen 
to  issue  these  bogus  checks  is  QOt  proven. 

[13]  Douthltt  testified  that  after  the  in- 
dictment was  returned  against  appellant  he 
requested  the  witness  to  go  to  Paducah  in  an 
effort  to  get  Dave  Belief  out  of  the  way  as  a 
witness  against  appellant;  that  pursuant  to 
this  request,  and  under  arrangement  with  V. 
■E.  Allen,  the  witness  went  to  Paducah  to  see 
Bellew,  but  found  that  he  had  gone  to  Hot 
Springs,  Ark.;  that  witness  then  proceeded  to 
Hot  Springs  to  see  Bellew,  in  un  effort  to  get 
him  not  to  testify;  that  while  he  was  In  Hot 
Springs  upon  this  mission  he  had  two  conver- 
sations over  the  telephone  with  V.  E.  Allen 
in  Mayfleld  In  reference  to  seeing  Bellew. 
This  evidence  was  contradicted  by  V.  E. 
AUm,  testifying  as  a  witness  for  the  appel- 
lant. In  rebuttal  the  commonwealth  intro- 
duced telephone  operators  at  Mayfleld,  who 
testified  that  upon  that  date  V.  E.  Allen  at 
Mayfi^d.  Ky.,  and  Douthltt  at  Hot  Springs, 
Ark.,  had  two  conversations  over  the  tele- 
phone^ but  they  were  not  asked  and  did  not 


testify  as  to  what  these  conversations  were 
about  Counsel  for  api)ellant  Insists  that  this 
evidence  of  the  telephone  curators  was  in- 
competent and  pr^udidal,  but,  in  our  Judg- 
ment, it  was  entir^y  competent  for  the  pur- 
pose of  contradicting  the  testimony  of  V.  £2. 
Allen  that  he  had  not  held  any  such  conver- 
sation over  the  telephone  with  Douthltt,  as 
testified  to  by  Douthltt. 

8.  But  two  errors  are  suggested  in  the  in- 
structions given  by  the  court — the  one  that  it 
was  error  upon  the  part  of  the  court  not  to 
Instruct  the  Jury  as  to  what  constituted  an 
"accomplice"  and  to  submit  to  the  Jury 
whether  or  not  the  witness  Dave  Bellew  was 
an  accomplice;  and  the  other  that  the  testi- 
mony of  K.  F.  Wright  and  Mrs.  R.  P.  Wright 
as  to  the  statements  made  to  them  by  appel- 
lant was  a  confession,  and  should  have  been 
submitted  as  such  under  a  proper  instruc- 
tion for  the  consideratlMi  of  the  Jury.  Both 
of  these  objections  have  already  been  decided 
adversely  by  us  in  the  former  part  of  this 
opinion  in  which  we  were  considering  the  evi- 
dence of  these  witnesses  upon  the  question  of 
whether  or  not  there  was  sufficient  evidence 
to  take  the  case  to  the  Jury,  and  we  need  not 
further  discuss  either  of  these  propositions. 

[14]  4.  It  is  insisted  by  counsel  for  appel- 
lant that  the  verdict  of  the  Jury  Is  palpably 
against  the  evidence,  but  to  this  contention 
we  cannot  agree.  Since  the  1910  amendment 
(I/aws  1910,  c.  92)  to  section  281  of  the  Crim- 
inal Code  this  court  has  the  authority  to 
weigh  the  evidence  In  a  criminal  case  as  In 
a  civil  case,  and,  If  the  verdict  of  the  jiury 
is  palpably  or  flagrantly  against  the  evidence, 
to  order  a  reversal  therefor.  Wilson  v.  Com- 
monwealth, 140  Ky.'36,  130  S.  W.  793;  Blan- 
ton  V.  Commonwealth,  147  Ky.  817,  146  S.  W. 
10;  Tucker  v.  Commonwealth,  145  Ky.  84, 
140  S.  W.  75.  Olie  evidence  la  conflicting  as 
to  appellant's  participation  In  the  conspir- 
acy, but  the  evidence  Is  conclusive  that  a  con- 
spiracy existed,  and  that  the  tobacco  bams, 
including  the  Wright-Allen  bam,  were  tmrn- 
ed  in  pursuance  of  that  conspiracy.  The  four 
conspirators'  that  have  confessed  tO  a  part  in 
that  conspiracy  give  conflicting  testimony. 
Two  of  the  four  state  positively  that  appel- 
lant was  not  only  a  party  to  the  conspiracy, 
but  flrst  suggested  it  The  testimony  of  Dave 
Bellew  is  positive  that  appellant  attempted 
to  procure  his  assistance  In  carrying  out  the 
plans  of  the  conspirators.  Mr.  and  Mrs.  R.  F. 
Wright  testified  that  appellant  upon  hearing 
that  BoUn  Wright,  after  the  Judgment  of  his 
conviction  had  been  affirmed,  was  giving  evi- 
dence of  an  intention  of  making  a  confession, 
was  so  disturbed  thereby  that  he  came  to  Mr. 
Wright  early  in  the  momlng,  before  they 
were  up,  in  an  effort  to  prevent  Bolin  Wright 
from  making  a  statement  that  might  "give 
them  all  away"  or  "give  us  all  away."  Al- 
though Lee  Perkins  and  BoUn  Wright  had 
been  arrested  charged  with  bumlng  the 
Wright-Allen  bam,  of  whidi  appellant  owned 
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onfr-balf  and  bis  son  owned  half  of  the  to- 
bacco burned  therein,  yet,  when  Perkins  and 
BoUn   Wright  were  arrested   charged   with 
bamlng  this  property,  appellant  went  upon 
the  bond  of  one  and  his  son,  V.  E.  Allen,  be- 
came the  bondsman  for  the  other.     Appel- 
lant told  R.  F.  Wright,  before  the  fire,  that 
to  save  himself  from  loss  on  his  tobacco  pnr- 
cbase  be  could  take  out  additional  insurance 
and  bum  the  tobacco,  and  In  describing  how 
he  could  burn  it  detailed  the  manner  in  which 
Bolln  Wright  testlfled  that  he  set  fire  to  the 
Wright-Allen  bam.     Four  witnesses,  two  of 
whom  at  least  were  entirely  disinterested, 
and  whose  evidence  there  was  no  attempt  to 
impeach,  testified  that  the  son  of  appellant, 
to  company  with  S.  R.  Douthitt,  who  testified 
that  appellant  arranged  for  the  conference 
with  Gordon,  made  an  effort  to  procure  Gor- 
don to  testiftr  In  appellant's  behalf,  and  that 
as  an  Inducement  therefor  Gordon  was  offer- 
ed a  small  farm;    that  his  family  would  b^ 
taken  care  of  while  he  was  in  prison  and  his 
son  sent  to  school,  at  V.  E.  Allen's  expense. 
There  Is  also  some  evidence  that  appellant, 
contrary  to  custom,  carried  his  own  insurance 
instead   of  having  the   warehouse  company 
carry  it    Upon  the  other  hand,  apiiellant  Is 
proven  to  have  lived  in  the  community  where 
the  trial  was  had  for  more  than  30  years; 
that  he  is  64  years  of  age ;  that  he  Is  wealthy ; 
that  until  this  charge  was  brought  against 
him  he  had  been  universally  recognized  as  a 
good  citizen.    He  denies  absolutely  any  con- 
nectlcHi  with  or  knowledge  of  the  conspiracy, 
and  in  this  he  is  corroborated  by  his  son, 
Bolln  Wright,  and  Lee  Perkins,  jointly  indict- 
ed with  him,  and  by  Hardy  Houseman  and 
J.  K  Wilson,  accused  of  the  same  offense  in 
another  indictment.     The  effect  of  the  evi- 
dence of  Gordon  was  attempted  to  be  over- 
come by  evidence  that  he  was  hired  to  swear 
falsely  against  appellant  by  Brand  and  Flan- 
uag&n.     In   the   same  way  Douthltt's  testi- 
mony is  attempted  to  be  discredited,  'and  in 
addition  he  at  first  testified  that  G.  R.  Allen, 
whom  he  implicated  in  the  burning  of  the 
other  bams,  had,  so  far  as  he  knew,  no  con- 
nection   with,   the    conspiracy    to    bum   the 
Wright-Allen   barn,   with   which   the   indict- 
ment charged  him,  and  connected  Allen  with 
it  only  after  he  had  left  the  witness  stand 
and  was  recalled  to  correct  his  former  tes- 
timony.    It  is  not  clearly  shown  that  appellant 
would  have  profited  from  the  fires,  even  If 
all   the  plans  had  been  successfully  carried 
oat,  but  neither  did  appellant  show  that  the 
fires  would  not  have  been  profitable  to  him  if 
the  Einterprise  shed  had  been  burned  as  con- 
templated, and  be  bad  the  ability  to  produce 
this   evidence,  which  the  commonwealth  did 
not  Iiave.    It  Is  inevitable  that  there  should 
^avb  been  contradictions  in  the  evidence,  and 
It  was  not  unnatural  that  those  who  were 
guilty  participants  in  the  crime  should  have 
denied  their  own  guUt  and  knowledge  of  the 
gaUt  ot  coconspirators  as  long  as  th«y  thought 


tbey  bad  an  onportnnity  to  edcape  detection, 
and  the  fact  that  Douthitt,  Gordon,  and 
Wright  denied  for  a  long  while  that  they 
had  any  connection  vrith  the  crime,  and  later 
made  a  confession,  does  not  necessarily  de- 
prive their  evidence  of  vjAue.  That  Gordon 
and  Douthitt  had  been  bribed  to  give  evidence 
against  appellant  is  denied  by  them  and  by 
Brand,  who  is  alleged  to  have  done  the  brib- 
ery. Douthitt  and  Gordon  testified  that  they 
had  not  been  promised  immunity  from  pros- 
ecution for  their  crime,  which  is  also  testi- 
fied to  by  the  attorneys  for  the  common- 
wealth, although  there  is  evidence  in  the 
record  from  which  bribery  and  promises  of 
immunity  might  have  been  inferred. 

[1 6]  That  they  were  not  bribed  and  did  not 
swear  falsely  against  appellant  evidently  was 
believed  by  the  Jury.  The  guilt  or  the  inno- 
cence of  the  appellant  depends  upon  the  cred- 
ibility of  the  witnesses,  who  testified  for  and 
against  him.  The  Jurors  presumably  knew 
the  witnesses,  at  least  they  had  the  opportu- 
nity to  look  them  in  the  face  while  they  were 
testifying,  and  they  were  much  better  qual- 
ified than  are  we  to  determine  which  <^  the 
witnesses  were  testifying  truthfully  and 
which  falsely,  and  we  would  be  unable  to 
say  that  the  jury's  verdict  Is  palpably  or  fla- 
grantly against  the  evidence  unless  we  could 
say  that  the  witnesses  who  testified  for  the 
commonwealth  as  to  appellant's  guilt  had  tes- 
tlfled falsely.  Weighing  the  evidence  as  we 
would  in  a  civil  case,  we  are  unable  to  say, 
tmder  these  circumstances,  that  the  verdict 
of  the  jury  is  palpably  or  flagrantly  against 
the  evidence.  Wright  v.  Commonwealth,  155 
Ky.  756,  ICO  S.  W.  476;  Ehnendorf  v.  Com- 
monwealth, 171  Ky.  423, 188  S.  W.  483 ;  Ren- 
aker  v.  Commonwealth,  172  Ky.  729,  189  S. 
W.  928. 

[16]  5.  The  attorney  who  made  the  dosing 
argumeut  for  the  commonwealth  was  at  the 
time  of  the  trial  before  a  si>eclal  jud^e  the 
circuit  judge  of  the  district,  but  had  been  em- 
ployed before  his  election  to  represent  the 
commonwealth  In  this  prosecution.  It  is  in- 
sisted that  in  bds  argument  to  the  jury  he 
made  statements  which  were  not  supported 
by  evidence,  wlilch  by  reason  of  the  fact  that 
he  was  the  elected  circuit  judge  of  the  dis- 
tn-ict  had  unusual  weight  with  the  jury  aai 
were  especially  prejudicial  to  appellant  Con- 
ceding that  the  elected  circuit  judge  of  the 
district,  though  not  acting  in  his  offlelal  ca- 
pacity, but  rather  as  an  attorney  represent- 
ing his  client,  might  have  some  unusual 
weight  with  the  jury  in  making  statements 
upon  his  own  responsibility  which  were  not 
authorized  by  the  evidence,  we  shall  consid- 
er separately  each  of  his  statements  to  which 
objections  were  made,  the  first  of  which  is 
as  follows: 

"That  political  harlot;  that  seller  of  post  of- 
fices who  bought  a  little  newspaper  here  in 
Mayfleld  to  oppose  me  when  I  was  a  candidate 
for  circuit  judge." 
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It  Is  conceded  by  connsel  for  appellant 
tbat  in  this  statement  reference  was  made 
to  one  of  the  attorneys  who  had  argued  the 
case  for  appellant,  an'd  that  it  had  no  refei^ 
ence  to  appellant  himself,  and  connsel  tot 
appellee  concede  tbat  the  statement  was  not 
warranted  upon  the  evidence.  At  the  time 
the  statein«it  was  made  a  motion  was  made 
by  appellant  asking  the  presiding  judge  to 
say  to  the  Jury  that  this  statement  was  im- 
proper and  should  not  be  considered.  At  the 
time  the  court  declined  to  so  admonish  the 
jury,  but  at  the  conclusion  of  the  argument 
did  so.  Upon  the  motion  for  a  new  trial, 
one  ground  for  which  was  the  aix>Te  state- 
ment, eyfdence  was  Introduced  which  showed 
that  this  statement  by  counsel  for  appellee 
was  in  answer  to  a  statement  made  by  coun- 
sel  for  aiv)ellant  about  the  attorney  for  tlie 
commonwealth  which  was  also  outside  the 
record  and  equally  unbecoming,  and  that 
there  has  existed  for  some  time  between 
these  two  lawyers  a  feeling  that  is  certainly 
not  kind.  The  jury  could  not  have  misunder- 
stood to  whom  the  reference  was  made,  and 
we  are  unable  to  see  bow  (though  it  was 
improper)  it  could  have  been  in  any  way  prej- 
udicial to  appellant,  especially  since  the  jury 
were  admonished  by  the  court  that  the  state- 
ment was  Improper  and  should  not  be  con- 
sidered by  them.  That  the  admonition  was 
not  given  at  the  time  the  statement  was 
made,  but  was  reserved  until  the  completion 
of  tbe  argument,  in  no  wise  l^sened  its  ef- 
fect See  Burton  v.  Commonwealth,  161  Ky. 
596,  152  S.  W.  545. 

Tbe  next  statem^it  objected  to  is  as  fol- 
lows: 

"That  when  the  Sam  Douthitt  case  was  call- 
ed for  trial  it  was  continued  becaase  Judge  Dob- 
bins had  the  headache." 

We  do  not  know,  of  coarse,  in  what  c(m- 
nection  this  statement  was  made,  but  we  are 
utterly  unable  to  conceive  how  It  could  have 
In  any  way  influenced  the  jury  to  regard  the 
evidence  in  this  case  as  insincere  and  with- 
out merit,  which  counsel  for  appellant  al- 
leged was  its  purpose,  nor  can  we  see  how 
It  could  have  had  any  bearing  whatever  upon 
this  case  or  have  been  prejudicial  to  appel- 
lant 

[17]  The  next  stat^nent  objected  to  is  as 
follows :  * 

"That  the  defendant  demanded  a  separate  tri- 
al of  these  cases,  while  we  were  willing  to  try 
them  all  together,  and  they  should  have  been  aU 
tried  together." 

Again  we  must  confess  our  inability  to 
onderstan'd  how  this  could  have  interfered 
with  the  defendant  having  a  fair  trial.  It 
must  have  been  made  in  answer  to  some 
argument  made  by  attorneys  for  the  other 
side,  and  tbe  trial  court  who  heard  both  tbe 
arguments  having  considered  It  warranted, 
or  at  least  unprejudicial,  and  the  statement 
not  appearing  prejudicial  upon  its  face,  we 
would  not  be  Justified  in  ordering  a  rever- 
aal  therefor. 


The  next  statement  is; 

"We  cannot  find  oat  how  much  tobacco  they 
had  in  the  Enterprise  shed,  but  the^  did  have 
$190,000  insurance  on  the  tobacco  m  the  En- 
terprise shed." 

This  statement  is  shown  to  be  true  by  the 
evidence. 

[U]  The  next  statement  Is: 

"This  conspiracy  included  the  burning  of  this 
widow's  property." 

This  is  partly  sustain^  by  the  evidence, 
Mr;  John  W.  McDonald  having  testified  that 
the  Enterprise  shed  was  owned  jointly  at 
tbe  time  of  the  fire  by  Mrs.  N.  0.  Walker 
and  Mrs.  Prince  Walker,  but  the  evidence 
does  not  show  whether  or  not  these  ladies 
or  either  of  them  were  widows.  While  they 
should  not  have  been  referred  to  as  widows, 
if  in  fact  they  were  not  such,  still  the  refer- 
ence was  not  prejudicial  unless  It  was  un- 
true, and  counsel  for  appellant  do  not  even 
claim  that  it  was  not  true. 
[II]  The  next  statement  complained  of  Is: 
"This  crime  that  we  are  trying  here  is  the 
leprous  of  25  years  of  crime." 

If  the  attorney  for  the  commonwealth  may 
not  in  his  argument,  In  an  effort  to  secure  a 
conviction,  denounce  the  crime  with  which 
tbe  defen'dant  Is  charged,  then  he  Is  Indeed 
to  be  confined  within  vei-y  narrow  limits.  It 
has  always  been  considered  as  within  the 
limits  of  legitimate  argument  to  denounce 
the  crime  and  to  urge  the  conviction  for  the 
purpose  of  preventing  crime.  Meredith  v. 
C!ommonwealtb,  148  Ky.  112,  146  S.  W.  40T. 
This  statement  does  not  seem  to  us  to  be 
subject  to  criticism. 

[20]  The  next  statement: 

"Allen  had  tried  to  get  Win  Eck  Cash  to 
stop  paying  tbe  fanners  what  their  tobacco  was 
worth." 

This  statement  Is  sustained  by  the  evidence 
of  the  appellant  himself,  Will  Eck  Cash,  and 
a  witness  named  Gardner,  and  was  first 
Introduced  In  tbe  evldoice  by  appellant  as 
a  reason  why  Casta  was  unfriendly  to  him, 
as  be  testified  tbat  be  was.  Being  supported 
by  tbe  evidence,  and  tbat  too  introduced  In 
the  record  by  appellant  himself,  anwllant 
manifestly  is  not  entitled  to  a  reversal  oa 
account  thereof. 

[21]  The  next  and  last  stataneot  com- 
plained of  Is: 

"I  want  to  say  to  you,  in  thepresence  of  the 
court  that  evidence  of  R.  F.  Wright  given  in 
rebuttal  is  substantive  evidence." 

Having  heretofore  decided  that  this  state- 
ment was  true,  counsel  was  not  in  error  in 
making  It 

While  it  is,  of  course,  hard  to  lay  down 
a  hard  and  fast  rule  with  reference  to  argu- 
ment of  counsel,  the  scope  which  argument 
of  the  commonwealth's  attorney  may  proper- 
ly talie  was  outlined  In  Housman  v.  Common- 
wealth, 128  Ky.  825,  110  S.  W.  236,  33  Ky. 
Law  Rep.  311,  as  follows: 

"Much  latitude  is  of  necessity  allowed  an  at- 
torney in  the  presentation  of  his  case;  the  only 
limitations  l>eing  mudx  as  require  him  to  oonfiiM 
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himself  to  the  tacts  introduced  in  oridence,  and 
tlie  fair  and  reasonable  deductions  and  conclu- 
sions to  be  drawn  therefrom,  and  the  applica- 
tion of  the  law,  as  given  by  the  court  to  the 
facts  proven.  Controlled,  regulated,  and  bound- 
ed alone  by  these  limitations,  an  advocate  may 
with  perfect  propriety  appeal  to  the  jury  with 
all  of  the  power,  force,  and  persuasiveness  which 
his  learning,  skill,  and  exi>erlence  enable  him 
to  command,  and  of  this  character  of  argu- 
ment the  accused  may  iK>t  complain,  even  though 
lie  feels  that  his  conviction  may  be  traceable 
more  directly  to  the  argument  of  counsel  than 
to  the  facts  proven." 

We  do  not  think  counsel  In  this  case  vio- 
lated the  above  rale,  nor  'do  we  think  any  of 
the  statements  made  by  him  are  subject  to 
the  criticism  which  authorized  a  reversal 
in  the  cases  cited  by  the  appellant,  1.  e..  Cook 
r.  Commonwealth,  86  Ky.  666,  7  S.  W.  155, 
9  Ky.  Law  Rep.  829;  Bennyfield  v.  Commoa- 
wpalth,  17  S.  W.  271,  13  Ky.  Law  Rep.  446; 
Wilson  V.  Commonwealth,  64  S.  W.  9ifi,  21 
Ky.  Law  Rep.  1333. 

We  have  discussed  herein  all  of  the  ob- 
jections urged  by  coansel  for  appellant  In 
their  briefs,  and  we  have  considered  the 
other  grounds  assigned  in  the  motion  for  a 
new  trial,  but  do  not  deem  It  necessary  to 
discuss  them  her& 

Upon  consideration  of  the  whole  record, 
we  have  been  unable  to  fln'd  any  error  prej- 
udicial to  appellant's  substantial  rights,  and 
the  Judgment  Is  therefore  atOrmed. 

THOMAS,  J.,  not  sitting. 


GATiANTY  &  ALPER  et  al.  v.  CITT  OF 
MATSVILLB. 

(Court  of  Appeals  of  Kentucky.    June  22, 1917.) 

1.  MtrwiciPAi,  OoBPOBATioira  «=»ie8  —  Sirrr 

TO      EiNFOROB    ObDINANCK  —  DlBBOTION     BT 

Matok  Ai^ne— Statute. 
Under  Ky.  St.  {  3499,  a  part  of  the  charter 
of  cities  of  the  fourth  class,  providing  that  the 
mayor  or  chief  executive  shall  see  that  the  ordi- 
nancea  of  the  dty  are  enforced  and  faithfully 
executed,  the  mayor  of  a  city  of  the  fourth 
class  could  not  direct  the  city  attorney  to  bring 
a  suit  to  enforce  observance  of  an  ordinance,  un- 
less aathorized  by  the  city  council  to  do  so ; 
the  statute  does  not  confer  such  authority  on 
the  mayor  in  the  absence  of  direction  of  the 
council  unless  an  emergency  should  arise  de- 
mandixiK  prompt  action  on  bis  part. 

[Bd.    Note.— For  other  cases,   see  Municipal 
Corporations,  Cent.  Dig.  i  376.] 

2.    Al*I»EAI,  AWD  ESBOB  ^=»1073(1)— Habicess 

EaKou—JvoauKin  in  Wbono  Case. 

Wtaer«  individuals  sued  a  city  to  restrain 
it  from  removing  a  building,  and  the  city  in 
tara  sued  to  secure  removal,  when  the  trial 
court  could  have  rendered  full  relief  in  the  first 
salt,  error  in  dismissing  the  suit  filed  by  the 
individuals,  and  giving  judgment  in  the  suit 
filed  by  the  city,  was  harmless  to  the  individu- 
als ;  the  judgment  being  correct  and  merely  be- 
ing  in    the  wrong  case. 

[Kd.   Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S  4240.  ] 


8.  Municipal  Gobpoxations  «=s>623(l)  —  Bn- 

FOBOEMBHT    Or    FiBE     LIMITS     OBDINANCK— 

Penalty— Suit  fob  Removal  of  Buu-ding. 
Where  a  city's  fire  limits  ordinance  provid- 
fd  a  penalty  by  fine  for  its  violation,  the  rem- 
edy was  not  exclusive,  but  the  city  could,  in 
a  civU  suit,  secure  removal  of  a  building  erect- 
ed or  repaired  in  violation  of  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g§  1371,  1383,  13S4.] 

4.  Munioipai,Cobpobationb€=9603— PowEBS 
or  CouNoii.  —  Pbohibition  or  Buiu>iNa8 
WITHIN  FiBK  Limits— Statute. 
Under  Ky.  St.  {  3490,  providing  that  the 
city  countfll  of  a  cit^  of  the  fourth  class  shall 
have  power  to  provide  for  the  prevention  and 
extinguishment  of  fires,  to  Mgulate  and  restrain 
the  erection  of  wooden  buildings,  and  to  provide 
for  their  removal  when  built  contrary  to  ordi- 
nance of  the  city,  etc.,  the  council  of  a  city  of 
the  fourth  class  had  power,  by  ordinance,,  to 
prohibit  the  erection  within  specified  fire  lim- 
its of  buildings  made  of  frame  or  wood,  part 
frame,  hollow  c<mcrete  blocks,  and  iron  clad 
or  veneered  structures  or  tents ;  since  the  spe- 
cific right  conferred  bj[  the  statute  to  regulate 
and  restrain  the  erection  of  wooden  buildings 
should  not  be  construed  as  a  limitation  on  the 
council's  power  to.take  reasonable  means  to  pre- 
vent fire  by  exercising  supervision  over  the  erec- 
tion of  other  •buildings. 

[Ed.  Note.— Fw  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  j  1334.] 

6.   MUNICIPAI  COBFOBATIONS   9=9625— BUII.D- 

INQ  ObOINANCES— EXEBCIBE  OF  AUTHOBITY 
BY  OFFICEBS  OF  MUNICIPALITY— OVEBRID- 
INO    BY    COUBTS. 

Though  a  city  council  cannot  enact  arbi- 
trary or  unreasonable  or  capricious  building 
ordinances,  and  the  city  officers  charged  with 
the  enforcement  of  such  ordinances,  or  the  su- 
pervision of  the  construction  of  buildings,  can- 
not act  in  an  unreasonable,  arbitrary,  or  capri- 
cious manner,  they  are  nevertheless  invested  with 
authority,  and,  wnen  such  authority  has  been  ex- 
erted, the  courts  will  not  be  disposed  to  over- 
ride it,  unless  it  appears  that  the  action  taken, 
whether  by  the  city  council  or  its  officers,  was 
arbitrary,  unreasonable,  or  capricious. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  IS  1378,  1879.] 

6.  Municipal  Cobpobations  ®=>625  — Fibb 
Limits  Obdinance— Reasonableness. 

An  ordinance  of  a  city  of  the  fourth  class, 
prohibiting  the  erection  of  any  frame  or  wood, 
part  frame,  hollow  concrete  block,  iron  clad 
or  veneered  structures  or  tents  within  cer- 
tain limits,  when  applied  to  an  iron-veneered 
structure  with  a  roof  partly  of  wood,  was  not 
so  udreasonable  or  arbitrary  as  to  be  invalid, 
the  structure  being  plainly  prohibited  by  the 
ordinance,  so  that  the  builders  could  not  have 
been  misled  or  deceived. 

[Bid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  1878,  1879.] 

7.  Municipal  Cobpobations  ®=>G03  —  Fibe 
Limits   Obdinance— Definiteness. 

Such  ordinance,  app!i<>d  to  the  building  in 
question,  was  not  too  iuiiefinite  to  be  enforce- 
able. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1334.] 

8.  Municipal  Cobpobations  ®=>621  —  Fibe 
Limits  Obdinance— Pebmission  to  Indi- 
viduals to  Ebect  Buildings  in  Conflict 
— Statute. 

The  council  of  a  city  of  the  fourth  class 
could  not  grant  permission  to  any  individual  to 
erect  a  building  in  conflict  with  its  ordinance, 
prohibiting  the  erection  of  such  buildings  with- 
in specified  fire  limits :   Ky.  St.  $  3490,  provid- 
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ing  that  no  building  shall  be  erected  except  b7 
permiasion  of  the  board  of  council,  not  confer- 
ring authority  on  the  council  to  ^rant  permis- 
sion to  individuals  to  erect  buildings  in  viola- 
tion  of  the  terms  of  a  general  ordinance,  enact- 
ed to  regulate  and  control  the  erection  of  build- 
ings. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SI!  1363-1368.] 

Appeal  from  Clroait  Court,  Mason  County. 

Consolidated  suits  by  the  City  of  Mays- 
vllle  against  Galanty  &  Alper  and  others, 
and  by  Galanty  &  Alper  and  others  against 
the  City  of  MaysvUle.  From  a  Judgment 
dismissing  the  suit  of  Oalanty  &  Alper  and 
others,  and  granting  the  relief  sought  In  the 
city's  suit,  etc.,  Galanty  and  Alper  and  others 
appeal.    Affirmed. 

Frank  P.  O'Donnell  and  H.  W.  Cole,  both  of 
MaysTllle,  for  appellants.  John  M.  Calhoun, 
of  MaysTllle,  and  M.  M.  Logan,  Atty.  Gen., 
for  appellee. 

CARROLL,  J.  The  controversy  in  this 
case  grows  out  of  a  (luestion  as  to  the  va- 
lidity of  certain  ordinances  and  orders  adopt- 
ed by  the  city  of  Maysvllle,  establishing  fire 
limits  and  declaring  a  structure  within  the 
limits  to  be  a  nuisance  and  ordering  Its  re- 
moval. 

The  charters  of  cities  of  the  fourth  class- 
of  which  MaysrUle  is  one,  provides  in  sec- 
tion 3490  of  the  Kentucky  Statutes  that: 

The  city  "council  shall  hare  power  to  pro- 
vide for  the  prevention  and  extinguishment  of 
fires.  •  •  •  Also,  to  reflate  and  restrain 
the  erection  of  wooden  buildings,  and  to  provide 
for  the  removal  of  same  when  built  contrary  to 
the  ordinances  of  the  city,  and  to  provide  for 
the  condemnation  and  removal  of  unsafe  walls, 
and  to  require  that  all  new  buUdings  shall  be 
erected  as  to  their  safety,  subject  to  the  ap- 
proval of  the  dty  engineer  or  other  designated 
authority:  Provided,  no  building  shall  be  erect- 
ed except  by  permission  of  the  board  of  coun- 
cil." 

Pursuant  to  this  statute  th,e  city  council 
of  Maysvllle,  in  1910,  enacted  an  ordinance 
which,  after  describing  the  fire  limits  of  the 
dty,  provided  that: 

"No  frame  or  wood,  part  frame,  hoUoi^  con- 
crete blocks,  ir<Mi  clad  or  veneered  structure  or 
tent  shall  be  erected  hereafter  within  the  fire 
limits  as  above  described.  •  *  •  Frame 
sheds  not  over  ten  feet  high  opened  on  at  least 
one  side  with  side  and  floor  covered  with  non- 
combustible  material  may  be  built,  but  a  fence 
shall  not  be  used  as  a  side  or  back  thereof. 
Such  sheds  shall  not  cover  an  area  exceeding 
500  square  feet" 

It  further  provided  that: 

"Any  person  or  corporation  violating  the  pro- 
visions of  this  ordinance  or  refusing  to  comply 
with  its  requirements  or  any  of  the  several  fea- 
tures governed  by  it,  shall  for  each  and  every 
such  violation  or  noncompliance  be  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall 
be  fined  not  less  than  five  dollars  nor  more  than 
twenty-five  dollars,  and  each  qpncompliance  of 
ten  days  it  so  continues  shall  be  deemed  a  sep- 
arate and  distinct  offense." 

In  1913  the  dty  council  granted  to  Galanty 
ft  Alper  permission  to  erect  within  the  flre 


limits  of  the  dty  of  Maysvllle  "a  metal  side 
frame  building  and  metal  roof,  in  rear  of 
their  brick  building."  Thereafter  Galanty  & 
Alper,  or  their  tenant,  Bartlett,  erected  a 
building  at  the  place  described  in  the  per- 
mit, and  within  the  flre  limits,  that  was  in- 
tended to  be,  and  was,  used  as  a  garage  or 
storing  place  for  automobiles.  This  building, 
as  the  evidence  shows,  was  composed  of  a 
wood  frame;  the  exterior  as  well  as  the  in- 
terior walls  of  the  frame  work  being  covered 
with  corrugated  iron  sheeting,  and»  the  roof 
was  made  of  a  Donmetal  roofing  material 
that  rested  on  wooden  sheeting  supported  by 
wooden  rafters.  There  Is  also  evidence  to 
show  that  the  original  roofing  material  was 
noncombustible,  and  probably  as  safe  and  as 
impervious  to  flre  as  a  metal  roof  would  bave 
been;  but  a  part  of  this  roof,  probably  one- 
third  of  it,  had  been  In  some  way  destroyed, 
and  Its  place  was  supplied  by  a  roofing  ma- 
terial that  was  not  flre-proof  or  nonlnflam- 
mable. 

After  this  in  1916^  a  number  of  dtlzens  own- 
ing property  in  the  vidnlty  of  this  structure 
petitioned  the  cotmdl  to  require  Galanty,  Al- 
per, and  Bartlett  to  remove  the  building  Gal- 
anty &  Alper  had  put  up,  because  It  was 
dangerous  and  a  menace  to  the  other  property 
In  the  nelghhorhood  and  Increased  the  rate 
of  Insurance.  The  chief  of  the  fire  depart- 
ment also  informed  the  dty  council  in  writ- 
ing that  he  had  examined  the  structure  and 
found  it  to  be  in  violation  of  the  ordinance 
of  1910;  that  It  increased  the  flre  hazard 
within  the  block  where  It  was  situated,  as 
well  as  the  Insurance  rate  on  adjoining 
property,  and  was  dangerous  to  life  and  a 
menace  to  the  adjoining  property ;  and  he  rec- 
ommended that  It  be  declared  a  nuisance. 

After  this  a  committee  of  the  eonndl  ap- 
pointed for  that  purpose  investigated  the 
stmctTireand  surrounding  premises,  and  made 
to  the  coundl  a  report  substantially  the  same 
as  the  one  made  by  the  chief  of  the  flre  de- 
partment, which  report  was  adopted  by  the 
council  and  the  structure  was  declared  to  be 
a  nuisance.  On  July  8,  1916,  the  mayor  no- 
tified Galanty,  Alper,  and  Bartlett  of  tlte  ac- 
tion of  the  board  of  coundl,  and  ordered 
them  to  remove  the  structure  within  5  days 
from  the  execution  of  the  notice.  Galanty, 
Alper,  and  Bartlett  not  giving  any  at- 
tention to  the  notices,  the  dty  authorities 
were  about  to  remove  the  buUdlng,  when  a 
suit  was  brought  to  restrain  them  from  tear- 
ing It  down  or  Interfering  with  the  use  of  it 
by  the  owners  and  tenant  In  answer  to 
this  suit  the  city  set  up  the  reasons  why  the 
building  should  be  removed,  and  asked  for  all 
proper  relief.  Thereafter,  the  dty  flled  an 
independent  suit  against  Galanty,  Alper, 
Bartlett,  and  a  Mrs.  Holtz,  on  whose  lot  part 
of  the  building  was  put,  seeking  a  mandatory 
injunctUm  to  compel  them  to  remove  the 
structure  complained  of.  After  demurrers, 
special  and  general,  had  been  oveimled  to 
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this  petition  of  the  dty,  Issues  were  formed 
and  the  two  salts  consolidated,  and  when  the 
evidence  was  taken,  It  was  submitted,  and  a 
judgment  rendered,  dismissing  the  suit  of 
Galanty,  Alper,  and  llBartlgty  against  the  dty, 
and  granting  the  ^IliT  sought  In  the  suit 
of  the  dty  against  them,  and  adjudging  that 
Galanty,  Alper,  Bartiett,  and  Mrs.  Holte 
should,  within  80  days  thereafter,  remove 
the  structure. 

[1]  It  Is  flrrt  insisted  by  councU  for  the 
appellants  that  the  court  erred  in  not  sns- 
tainlng  the  special  demurrer  to  the  petition 
filed  t>y  the  city,  and  we  think  this  cofltentlon, 
which  was  based  on  the  ground  that  the  dty 
conndl  had  not  authorized  the  suit  to  be 
brought,  was  well  founded.  It  appears  that 
the  mayor  of  the  dty  directed  the  dty  at- 
torney to  bring  this  solt,  but  that  the  councU 
was  not  consulted  about  It  It  Is  provided 
in  section  8499  of  the  Kentucky  Statutes, 
wblcb  Is  a  part  of  the  charter  of  dties  of  the 
fonrtb  dass,  that: 

"The  mayor  or  chief  executive  shall  see  that 
the  laws  and  ordinances  of  the  city  are  duly 
enforced  and  observed,  and  are  faithfully  exe- 
cuted" 

— ^and  it  Is  argued  on  behalf  of  the  dty  that 
this  statute  authorizes  the  mayor  to  bring  a 
suit  when  in  his  judgment  it  is  necessary  in 
order  to  enforce  an  observance  of  the  ordi- 
nances of  the  dty.    There  can  be  no  doubt 
that  the  mayor  of  the  city  may  bring  a  suit 
when  authorized  by  the  council  to  do  so,  but 
the  statute  does  not  confer  this  authority  on 
the  mayor  in  the  absence  of  direction  by  the 
coaDdl,  unless  an  emergency  should  arise  de- 
manding prompt  action  on  his  part  and  It  ap- 
peared that  authorization  from  the  council 
could  not  reasonably  be  obtained  in  time  to 
permit  him  to  take  such  steps  as  the  exigen- 
cies of  the  case  required.    In  City  of  Louis- 
ville ▼.  Murphy,  86  Ky.  63,  6  S.  W.  194,  9 
Ky.  Ijaw  Hep.  310,  it  was  held  that  in  cases 
of  emergency  the  mayor,  without  the  author- 
ity of  the  dty  councU,  might  bring  a  suit  to 
protect  the  Interests  of  the  dty.    But  the 
court  further  said: 

'•■We  think  the  mayor  has  no  general  power 
to  authorize  litigation  in  behalf  of  the  city  or 
to  control  it  If  so,  he  could  disregard  the  leg- 
islative will  of  the  mnnidpality,  bringing  and 
dismissing  suits  at  bis  pleasure.  It  is  certainly 
an  exceptional  case  where  it  should  be  allowed. 
and  one  that  seldom  arises;  but  the  emergen- 
cy in  this  case  justified  the  act,  as  all  the  par- 
ties acted,  no  doubt,  in  the  best  of  faith." 

rnie  prlndple  announced  In  this  case  was 
followed  in  City  of  Owensboro  v.  Weir,  Weir 
A  Walker,  96  Ky.  158,  24  S.  W.  115,  15  Ky. 
T>aw  Rep.  606,  and  it  was  again  held  that, 
except  In  cases  of  pressing  emergency,  the 
mayor  had  no  power  to  authorize  the  bring- 
ing of  suits  without  the  direction  of  the  coun- 
cil. 

[21  m  the  case  w«  have  there  was  no  emer- 
gency that  authorized  the  mayor,  to  bring  the 
sttlt  tluit  was  brought  without  first' getting 
tlie  coxuent  of  the  counclL    Nor  does  it  ap- 


pear thai;  the  oouncll  bad  refused  to  give  its 
consent,  or  that  the  consent  of  the  council 
could  not  liave  been,  obtained  before  the  suit 
was  brought  We  are  therefore  of  the  opior 
ion  that  the  court  should  have  sustained  the 
special  demurrer  filed  to  the  petition  of  the 
city.  Indeed,  the  suit  filed  by  the  dty  was 
unnecessary.  Under  the  issues  which  were 
properly  made  up  by  the  pleadings  in  the 
suit  filed  by  Galanty,  Alper,  and  Bartiett 
against  the  dty  every  question  tliat  could  or 
did  arise  In  the  controversy  could  have  been 
determined.  If  the  suit  of  the  dty  bad  not 
been  brought  the  court  could  have  rendered 
the  identical  Judgment  that  ft  did.  But 
the  error  of  the  court  in  dismissing  the  suit 
filed  by  Oalanty,  Alper,  and  Bartiett  and 
giving  a  Judgment  on  the  suit  filed  by  the 
dty  did  not  at  all  affect  the  substantial 
rights  of  Oalanty,  Alper,  and  Bartiett  or 
prejudice  them  In  any  way,  except  in  so  far 
as  they  might  be  charged  with  the  costs  of 
the  suit  brought  by  the  dty.  The  cases  were 
consolidated,  and  the  court  rendered,  as  we 
will  later  endeavor  to  show,  a  correct  Judg- 
ment but  in  the  wrong  case.  Under  these 
drcumstances,  we  will  not  reverse  the  Judg- 
ment for  this  unsubstantial  error,  but  the 
dty  must  pay  all  costs  in  the  lower  court 
caused  by  Its  suit,  and  also  the  cost  of  copy- 
ing In  this  record  the  pleadings,  exhibits,  and 
orders  in  that  suit 

[3]  It  is  next  said  that  as  the  fire  limits 
ordinance  provided  a  penalty  for  its  viola- 
tion, this  remedy  was  exclusive,  and  that  dty 
must  resort  to  It  for  protection  against  viola- 
tions of  the  ordinance,  and  therefore  the  dty 
could  not,  in  a.dvil  suit  enjoin  the  erection 
of  a  proposed  building  in  violation  of  the 
ordinance,  or  ask  the  removal  of  a  building  or 
structure  erected  in  violation  of  the  ordi- 
nance; and  the  opinion  in  the  case  of  City 
of  Montlcello  v.  Bates,  163  Ky.  38.  173  fi.  W. 
159,  is  relied  on  in  support  of  this  conten- 
tion. 

.  It  Is  true  it  was  said  in  that  case  to  be 
the  general  rule  that  where  an  ordliuince 
prohibited  the  erection  o£  buildings  within 
the  limits  of  a  designated  fire  district  and 
also  provided  a  remedy  for  its  violation  by  a 
prosecution  and  Infliction  of  a  fine,  a  court 
of  equity  would  not  grant  an  injunction  to 
restrain  the  erection  of  such  buUdiugs.  It 
was  also  said  that  this  rule  was  based  upon 
the  theory  that  the  penalty  provided  furnish- 
ed a  full,  complete,  and  adequate  remedy, 
and  therefore,  and  for  that  reason  alone,  the 
chaucdior  would  not  resort  to  the  writ  of  in- 
junction. If  the  ordinance  In  this  case  did 
furnish  a  full  and  adequate  remedy,  it  might 
well  be  said  that  the  remedy  so  provided  was 
exclusive.  But  we  do  not  think  the  penal 
features  of  the  ordinance  furnish  a  remedy 
sutSdently  full  and  adequate  to  deprive  a 
court  of  equity  of  jurisdiction  to  restrain 
vlolatloas  of  the  ordinance.  The  mere  im- 
position of  a  fine,  which  in  some  Instances 
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persons  rlolatlng  the  fire  Umit  OTdinance 
might  be  willing  to  pay,  would  afford  no  re- 
lief from  the  situation  th^r  violation  of  the 
ordinance  had  created,  because  the  building 
that  was  a  menace  to  adjac^ijt  property 
would  still  continue  to  be  a  menace  unless 
removed,  and  consequently  property  holders 
whose  rights  were  affected  by  the  violation  of 
the_  ordinance  would  have  no  remedy  at  alt 
The  only  effective  remedy  in  cases  like  this, 
when  the  facts  Justify  Its  application,  is  the 
removal  of  the  building  or  structure,  and  this 
remedy  the  court  has  power  to  apply  in  a 
proper  state  of  case,  although  the  ordinance 
may  provide  for  the  infliction  of  penalties 
upon  the  offender. 

[4]  Another  objection  urged  to  the  judg- 
ment is  that  the  ordinance  In  question  was 
not  authorized  by  the  charter  of  the  dty. 
In  sui^Mrt  of  this  it  la  said  that  the  charter 
in  section  3490  of  the  statutes,  supra,  limits 
the  power  of  the  council  to  regiilate  and  re- 
strain by  ordinance  the  erection  of  wooden 
buildings  only,  and  permits  tlie  council  to 
provide  for  the  removal  of  such  buildings 
<mly,  while  the  ordinance  enacted  by  the  dty 
undertook  to  prohibit  the  erection  of  "frame 
or  wood,  part  frame,  hollow  concrete  blodis, 
iron  dad  or  veneered  structures  or  tents" 
within  the  fire  limits.  The)  charter  in  the 
section  quoted  gave  the  coimdl  authority  to 
restrain  the  erection  of  wooden  buildings  and 
provide  for  their  removal  when  bnilt  contrary 
to  the  ordinances  of  the  dty,  and,  in  addi- 
tion to  this,  "the  power  to  provide  for  the 
prevention  and  extinguishment  of  fires."  It 
is  apparent  that  under  this  charter  provision 
the  council  was  not  confined  to  prohibiting 
the  erection  of  wooden  buildings  only,  but 
might,  under  this  general  'authority,  make 
provision  for  the  prevention  of  fires  by  regu- 
lating within  reasonable  bounds  the  erection 
of  other  buiWlngs  within  the  fire  limits.  The 
spedflc  right  conferred  by  the  statute  to  reg- 
ulate and  restrain  the  erection  of  wooden 
buildings  should  not  be  construed  as  a  limita- 
tion upon  the  power  of  the  council  to  take 
reasonable  means  for  the  prevention  of  fire 
by  exerdslng  supervision  over  the  erection  of 
other  buildings ;  and  so  we  think  the  ordi- 
nance did  not  exceed  the  limits  prescribed  by 
the  diarter. 

It  may  be  true  that  under  the  general  grant 
conferred  by  the  ordinance  the  dty  authori- 
ties might,  In  some  instances,  attempt  to 
exerdse  power  in  excess  of  tttdr  Jurlsdic^ 
tion,  but  we  do  not  think  they  did  so  in  re- 
spect to  the  building  Involved  In  this  case; 
and,  this  being  so,  we  are  not  concerned  with 
what  it  might  do  in  respect  to  other  buildings. 
The  ordinance  prohibited  the  erection  of  "iron 
clad  or  veneered  structures"  of  frame  or 
wood,  and  this  structure  plainly  comes  with- 
in the  prohibition,  because  It  was  a  frame 
building  with  an  iron  clad  or  veneered  out- 
side covering,  and, .  besides,  at  least  a  part 


of  the  roof  was  made  out  of  combustible 
material.  It  may  be  true  that  the  building 
was  approved  by  the  Insurance  board,  but  the 
approval  of  the  Insurance  board  did  not  an- 
swer the  demands  of  the  ordinance  which 
confided  to  the  dty  authorities  the  right  to 
say  what  character  of  building  should  be 
erected  and  when  the  oi^ilnance  provisions 
had  or  had  not  been  observed. 

It  is  true,  as  argued  by  council,  that  the 
ordinance  is  not  very  definite  in  describing 
the  quantity  of  wood  or  other  material  that 
may  be  used  in  buildings,  but  it  would  be 
extremely  difficult,  if  not  entirely  impracti- 
cable, for  an  ordinance  to  set  out  with  exact- 
ness just  how  miidi  wood,  how  much  metal, 
how  much  stone,  how  much  brick,  and  how 
mudi  building  material  of  other  classes  might 
be  used  in  a  etmcture,  and  so  the  best  tliat 
the  conndl  could  do  under  circumstances 
like  tlUs  vra.8  to  describe,  as  well  as  was 
practicable,  the  diaraeter  of  buildings  that 
could  be  and  that  could  not  be  erected  with- 
in the  fire  limits,  leaving  it  to  the  reasonable 
discretion  of  the  dty  officers  charged  with 
the  sui)ervision  of  this  matter  to  determine 
whether  particular  buildings  were  prohibited, 
subject,  of  course,  to  review  of  their  actions 
by  the  court 

[8]  We  might,  however,  here  stop  to  say 
that  while  a  dty  coimdl  cannot  enact  ar- 
bitrary or  unreasonable  Or  capricious  build- 
ing ordinances,  and  the  dty  officers  diarged 
with  the  «iforcement  ot  these  ordinances  or 
the  supervision  or  construction  of  building 
cannot  act  in  an  unreasonable,  arbitrary,  or 
caprldous  manner,  they  are  nevertheless  In- 
vested with  authority,  and  when  this  author- 
ity has  been  exerted,  the  courts  will  not  be 
disposed  to  override  it,  unless  it  appears 
that  the  action  taken,  whether  by  the  dty 
coundl  or  its  officers,  was  arbitrary,  un- 
reasonable, or  caprldous.  Town  of  La- 
grange V.  Overstreet,  141  Ky.  48,  182  S.  W. 
169.  31  L.  R.  A.  (N.  8.)  951.  Common  ex- 
perience points  out  the  necessity  of  regu- 
lating the  character  of  buildings  that  shaU 
be  erected  in  thickly  populated  communi- 
ties for  the  protection  of  adjacent  property 
owners  and  of  the  public  generally,  and  when 
such  regulations  have  been  adopted,  It  is 
necessary  that  there  should  be  confided  to  the 
city  authorities  the  power  to  supervise  mat- 
ters like  this,  subject,  as  we  have  said,  to 
review  by  the  courts. 

We  had  before  us  In  the  cases  of  City  of 
MonUceUo  v.  Bates,  163  Ky.  88,  173  S.  W. 
150;  City  of  MentlceUo  v.  Bates,  169  Ky. 
259,  183  S.  W.  555,  and  Bates  v.  City  of 
Monticello,  173  Ky,  244,  190  S.  W.  1074, 
questions  involving  the  validity  of  fire  limit 
ordinances,  and  many  of  the  questions  sug- 
gested in  this  case  were  passed  on  In  those 
cases,  and  it  is  not  necessary  to  extend  this 
opinion,  repeating  what  was  there  said.  It  Is 
suffldent  to  say  that  the  general  doctrine  was 
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laid  down  that,  althongb  dUes  bave  the  rlgbt 
to  create  flre  zones  and  exercise  a  general 
anthority  over  the  erection  of  buildings  there- 
in, they  do  not  have  the  authority  to  exer- 
cise arbitrary  or  unreasonable  power. 

[I,  7]  Measured  by  this  test,  which  was  also 
recognized  as  correct  In  O'Bryan  v.  Highland 
Apartment  Co..  128  Ky.  282,  108  S.  W.  257, 
33  Ky.  I^w  R^.  849.  16  L.  R.  A.  (N.  S.) 
41».  Tilford,  Building  Inspector,  v.  Belknap, 
126  Ky.  244,  103  S.  W.  288,  31  Ky.  Law 
Rep.  062,  11  L.  B.  A.  (N.  S.)  708,  WeUs  v. 
Town  at  Mt  OUvet,  126  Ky.  131,  102  S.  W. 
1182,  31  Ky.  Law  Rep.  578,  11  L.  R.  A.  (N. 
S.)  1080,  and  Bradford  t.  Jones,  Police 
,  Judge,  142  Ky.  820,  135  S.  W.  290,  we 
cannot  say  that  the  ordinance,  when  applied 
to  the  facts  of  this  case,  was  either  unrea- 
sonable or  arbitrary,  because  the  undisputed 
fact  la  that  the  structure  was  plainly  pro- 
hibited by  the  ordinance.  It  is  therefore 
manifest  that  the  builders  could  not  have 
been  misled  or  deceived  by  the  wording  of  the 
ordinance.  Neither  can  it  be  said,  when  the 
drrnmstances  mentioned  are  taken  in  con- 
dderatlon.  that  the  ordinance  was  too  indefi- 
nite to  be  enforceable.  It  might  be  indefinite 
when  applied  to  some  states  of  case,  but  it 
was  not  indefinite  as  applied  to  the  one  we 
have. 

It  Is,  however,  probable  that  the  builders 
of  this  structure  were  misled  by  the  permit 
granted  by  the  council  authorizing  them  to 
construct  a  "metal  side  frame  building  and 
metal  roof  in  rear  of  their  brick  building," 
notwithstanding  the  fact  that  they  failed  to 
cover  the  building  with  a  metal  roof  as  di- 
rected in  the  permit,  although  it  should  be 
said  that  the  original  roof  put  on  the  build- 
ing api)ear8  to  have  been  as  Impervious  to 
Ire  and  as  acceptable  to  flre  authorities  as 
a  metal  roof  would  have  been. 

[J]  But  If  the  permit  granted  by  the  council 
had  been  strictly  complied  with.  It  would  not 
have  afforded  grounds  on  which  to  rest  a 
good  defense  to  the  effort  of  the  dty  to  have 
the  building  removed,  because  the  council 
could  not  have  granted  permission  to  an  in- 
dividual to  erect  a  building  in  conflict  with 
the  ordinance.  McGhee,  Judge,  v.  Kennedy, 
131  Ky.  27,  114  S.  W.  298,  753.  The  statute 
provides  that,  "No  building  shall  be  erected 
exo^t  by  permission  of  the  board  of  council," 
bat  this  does  not  confer  authority  on  the 
council  to  grant  permission  to  individuals 
to  erect  buildings  in  violation  of  the  terms  of 
a  general  ordinance  enacted  for  the  purpose 
of  regulating  and  controlling  the  erection  of 
bnUdlngs.  It  only  means  that  a  building  in 
CDoformlty  with  a  general  ordinance  that 
might  have  been  enacted  on  the  subject  shall 
not  be  erected  without  permlsslcHi  of  the  coun- 
cil. 

Upon  the  whole  case,  we  think  the  judg- 
ment should  be  affirmed ;  and  it  Is  so  ordered. 


KBENON  et  aL  v.  ADAMS,  Superintendent, 
et  aL  (three  cases.) 

(Court  of  Appeals  of  Kentucky.    June  22, 1917.) 

1.  Schools  ano  School  Distbicts  <3=»22  — 
Statdtes— Implied  Repeal. 

Ky.  St.  i  4426a,  sabsec.  17,  rivingr  comity 
boards  power  to  consolidate  school  districts,  is 
not  repealed  by  section  4399,  subsec.  8,  authoriz- 
ing submission  to  voters  of  proposed  levy  to 
pay  for  school  consolidations  and  authorizing 
county  boards  in  districts  consolidated  under 
existing  laws  to  provide  for  transporting  chil- 
dren, etc.,  since  the  later  section  specifically 
recognizes  the  validity  of  consolidations  nnder 
the  then  existing  laws. 

FEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §|  41,  47.] 

2.  Statutes   9=9 168  —  Iicplieo   Repeal— In- 

STBUCTIon. 

As  implied  repeals  are  not  favored,  statutes 
will  be  construed  to  harmonize  as  far  as  pos- 
sible. 

[Ed.   Note.— For   other   cases,   see   Statutes, 
Cent  Dig.  i  228.] 

8.  Schools  and  School  Districts  (S=»110— 
Expenditttbes  —  Tbawbpobtation   of  Pu- 
pils. 
Under  Ky.  St.  §  4399,  subsec.  8,  authorizing 
county  boards  to  provide,  by  local  taxation  or 
otherwise,  for  transportation  of  pupils  in  dis- 
tricts  consolidated    under   existing   laws,   funds 
from  taxes  levied  for  general  educational  pur^ 
poses  under  section  4426a,  subsec.  9,  may  be 
used   for  such  transportation  in  districts  con- 
solidated under  section  4426a,  subsec.  17. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School   Districts,   Cent.   Dig.    §§   261-264.) 

4.  Schools  and  School  Distbicts  iS=380(1)— 
Transportation    of    Pupils  —  Contract 

WITH    SUBDI9TBICT   TBUSTZE. 

A  county  board  may  contract  with  a  sub- 
district  trustee  to  transport  pupils,  since  such 
trustee  does  not  control  school  funds,  cannot 
contract  on  the  board's  behalf  for  transporting 
pupils,  and  Ky.  St.  §  4440a,  subsec.  1,  and 
section  4426a,  subsec  17,  prohibiting  trustees 
from  being  interested  in  building  and  repairing 
schoolhouses,  furnishing  equipment,  etc.,  are  in- 
applicable. *    ' 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  Si  191,  193,  194.] 

5.  Schools  and  School  Distbicts  <S=348(6)— 
School  Funds— Sufficienct  of  Complaint. 

A  complaint  that  defendant  school  superin- 
tendent's settlement  showed  certain  credits  nna- 
companied  by  vouchers  is  insufficient  where  such 
credit  items  were  unnecessary  and  it  was  not  al- 
leged that  the  payments  were  improper. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  Jg  107-111.] 

6.  Schools  and  School  Distbicttb  «=>79  — 
Payment  to  School  Officials— Validitt. 

Ky.  St.  I  4440a,  prohibiting  certain  school 
officials  from  being  interested  in  repairs  upon 
school  buildings,  furnishing  of  supplies,  etc., 
does  not  prevent  such  officials  from  personaliy 
advancing  money  to  persons  doing  such  work 
and  thereafter  being  reimbursed  by  the  board 
of  education  when  it  had  available  funds. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  gg  188-191.] 

7.  Schools  and  School  Distriots  ig=>80(l)— 
Patmbnts  to  School  OfficialSt-Validity. 

Under  the  direct  provisions  of  Ky.  St.  g 
4440a,  members  of  a  board  of  education  and 
subdistrict  trustees  are  prohibited  from  being 
interested  in  contracts  for  repairing  school 
buildings,    supplying    material,    «t>e^    and    the 
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board  should  refuse  payment  on  such  contracts, 
although  the  charges  were  reasonable. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  191,  193,  194.] 

8.  ScHOOts  AND  School  Districts  €=348(6)— 
Payment  to  School  Officials— Recovekt. 
Payments  by  a  board  of  education  to  school 
officials  for  repairing  school  buildings,  furnish- 
ing supplies,  etc.,  made  contrary  to  the  direct 
provisions  of  Ky.  St.  {  4440a,  cannot  be  recov- 
ered, where  the  payments  were  in  good  faith, 
the  charges  reasonable,  and  the  public  received 
the  full  benefit. 

CBd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {§  107-111.] 

Appeal  from  Circuit  Court,  Mercer  County. 

Three  actions  by  B.  W.  Keenon  and  others 
against  Ora  L.  Adams,  superintendent,  and 
otbera  From  adverse  Judgments,  plaintiffs 
appeal.    Affirmed. 

R  W.  Keenon  and  Chas.  T.  Com,  both  of 
Harrodsburg,  for  appellants.  E.  H.  Oaltber, 
of  Harrodsburg,  for  appellees. 

HURT,  J.  These  three  appeals,  involving 
to  some  extent  the  same  questions,  have  been 
heard  and  determined  together.  The  appel- 
lant, as  the  county  attorney  of  Mercer  coun- 
ty, acting  by  virtue  of  an  order  of  the  fiscal 
court  as  well  as  in  his  own  right  as  a  citizen 
and  taxpayer,  is  the  appellant  in  each  case, 
while  Ora  D.  Adams,  county  superintendent 
of  sdiools,  and  her  bondsmen  and  the  mem- 
bers of  the  board  of  education  of  the  same 
county  are  the  appellees. 

1.  In  the  first  case,  the  board  of  education 
had,  by  an  order,  consolidated  the  common 
school  in  Blvervlew  subdlstrlct  with  that  of 
Ebeneezer  subdlstrlct,  and  entered  into  a  con- 
tract with  a  trustee  of  the  first-uamed  sub- 
district,  as  alleged.  In  the  petition,  to  trans- 
port certain  pupils  to  and  from  their  homes. 
In  the  Rlvervletv  district,  to  the  consolidated 
school,  the  schoolhouse  for  which  is  situated 
in  the  Ebeneezer  district,  and  had,  by  an  order 
of  the  board  of  education,  paid  to  him  a  cer- 
tain portion  of  the  sum  to  be  received  by  him, 
under  the  contract,  f  rcnn  the  taxes  levied  and 
collected  by  the  fiscal  court  of  the  county  for 
the  year  1915  for  general  educational  pur- 
poses, by  virtue  of  subsection  9,  of  section 
4426a,  Ky.  St  The  action  was  to  recover 
from  the  superintendent  and  the  other  mem- 
bers of  the  board  of  education  the  sum  paid 
under  the  contract,  and  to  restrain  the  board 
of  educalion  from  any  further  payment  in 
discharge  of  the  contract,  and  the  subdlstrlct 
trustee  from  receiving  any  further  payments 
of  money  upon  the  contract. 

2.  In  the  second  case,  the  action  is  against 
the  county  superintendent  of  schools  and  her 
bondsmen,  and  the  members  of  the  board  of 
education  to  recover  from  them  various  sums 
paid  to  members  of  the  board  of  education 
and  various  subdlstrlct  trustees,  as  alleged, 
under  contracts  for  equipment  and  supplies 
for  the  common  schools,  and  the  sum  of  $180, 


paid  to  William  Bunton,  a  subdlstrict  trustee, 
for  transporting  pupils  from  Rlverview  sub- 
district  to  the  schoolhouse  in  Ebeneezer  sub- 
district,  to  a  consolidated  school,  there  estab- 
lished by  an  order  of  the  board  of  education, 
and  under  a  contract  with '  such  trustee  to 
transport  the  pupils  to  and  from  their  homes 
to  such  school,  and  the  further  sum  of  $198.77, 
paid  for  a  wagon  to  be  used  in  transporting 
the  pupil  children,  in  such  consolidated  school 
district,  to  and  from  their  homes  to  the 
school.  All  of  the  payments  were  made  by 
the  superintendent  under  orders  of  the  board 
of  education,  and  out  of  the  funds  arising 
from  the  taxes  levied  and  collected  by  a  levy 
made  by  the  fiscal  court  for  educational  pur- 
poses, under  subsection  9,  {  4426a,  supra. 

3.  The  third  action  was  against  the  coun- 
ty superintendent  of  schools  and  her  bonds- 
men and  the  members  of  the  board  of  edu- 
cation to  recover  tiom  them  certain  sums  of 
money,  alleged  to  have  been  paid  out  to  them 
by  the  superintendent,  under  orders  of  the 
board  of  education,  to  members  of  the  board 
and  to  subdlstrict  trustees;  as  alleged,  under 
contracts  for  equipment  and  supplies  for 
the  common  schools,  and  were  paid  out  of  the 
funds  arising  from  the  levy  made  by  the  fis- 
cal court,  under  subsection  9  of  section  4426a, 
supra,  for  general  educational  puriKises.  The 
recovery  of  the  further  sums  of  $121.39  and 
$350.04  were  sought  against  the  superintend- 
ent and  her  bondsmen,  because,  as  alleged, 
the  superintendent  bad  paid  out  such  sums  to 
a  bank,  as  shown  by  a  settlement,  which  she 
presented  to  the  fiscal  court,  and  for  whidi 
payments  no  sufficient  vouchers  were  filed 
with  the  settlement 

To  the  paragraphs  of  the  petitions  in  the 
first  and  second  cases,  which  sought  a  recov- 
ery for  payments  to  a  person,  who  was  a  sub- 
district  trustee,  for  the  tran^ort^tion  of  pu- 
pils to  and  from  their  homes,  In  the  River- 
view  subdlstrlct,  to  the  consolidated  school, 
which  was  kept  In  the  Eibeneezer  district  and 
for  a  wagon  to  be  used  for  that  purpose,  and 
to  restrain  the  further  payments  in  discharge 
of  the  contract  to  transport  the  pupils,  and 
to  the  paragraph  of  the  petition  as  amended 
in  the  Qtird  case,  wherein  a  recovery  was 
sought  because  of  sums  alleged  to  have  been 
paid  to  a  bank,  when  the  settlement  was  not 
accompanied  with  a  sufficient  voucher,  show- 
ing the  reasons  for  such  payments,  the  court 
sustained  a  general  demurrer,  but  to  the  para- 
graphs of  the  petition  as  amended,  in  the  sec- 
ond and  third  cases,  wherein  a  recovery  was 
sought  for  sums  of  money  paid  to  the  mem- 
bers of  the  board  of  education  and  to  sub- 
district  trustees,  as  alleged,  under  contracts 
for  equipment  and  supplies  for  the  common 
schools,  the  demurrers  of  the  appellees  were 
overruled,  and  an  issue  formed ;  and,  proof 
being  taken  upon  the  Issues  made  in  refer- 
ence to  such  payments,  the  court,  upon  a  fiiul 
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hearing,  dismissed  the  petitions,  and  tiom 
these  Judgments  appeals  have  been  taken, 
as  well  as  from  the  Judgment  dismissing  the 
petition.  In  the  first  case,  vpoa  the  failure 
of  the  appellants  to  amend  aft^  the  demur- 
rer was  sustained  to  it. 

The  first  question  for  determination  Is  the 
soundness  of  the  Judgment  of  the  court  In 
sustaining  the  general  demurrer  to  the  peti- 
tion in  the  first  case,  and  to  certain  para- 
graphs of  the  petition,  as  amended,  in  the  sec- 
ond case,  and  to  the  last  paragraph  in  the 
petition  as  amended  in  the  first  case.  Xbe 
determination  of  this  question  makes  it  nec- 
essary to  determine  whether  the  board  of 
education  may,  by  an  order,  consolidate  con- 
tiguous subdistrlcts  and  thus  create  a  con- 
solidated school,  and  expend  the  funds  from 
the  taxes  levied  by  the  fiscal  court  for  gener- 
al educational  purposes,  under  subsection  9, 
S  4426a,  supra,  for  transporting  pupils  to 
and  from  their  homes  to  the  consolidated 
school,  and  the  providing  of  equipment  for 
that  purpose ;  and  (2)  if  the  board  of  educa- 
tion has  such  authority,  may  it  lawfully 
contract  with  a  subdistrict  common  school 
trustee  to  transport  the  pupils?  The  laws 
relating  to  common  schools  provide  three 
methods  for  the  creation  of  consolidated 
schools.  One  at  the  sections  of  the  act  of 
March  24,  1908,  and  which  la  now  subsection 
17,  {  4426a,  Ky.  -St.  1915,  is  as  foUows: 

"The  comity  board  of  any  county  shall  have 
power  to  consolidate,  with  reference  to  the  needs 
of  either  white  or  colored  children,  any  two  or 
more  contiguous  school  subdistrlcts,  and  in  case 
of  such  consolidation  schoolhonses  shall  be  built 
or  acquired,  located  at  some  point-  convenient 
to  the  patrons  of  sach  consolidated  school  sub- 
districts,  and  of  sufficient  capacity  to  accommo- 
date the  pupil  population  of  such  consolidated 
school  subdistrlcts,  and  such  schools  shall  be 
called  and  known  as  consolidated  schools. 
Teachers  for  such  consolidated  schools  shall  be 
employed  in  the  same  manner  as  teachers  for 
BCbool  subdistricts." 

In  1912  the  following  act  was  adopted, 
which  Is  subsection  8,  {  4399,  Ky.  Stat  1916: 

"Tlat  the  county  board  of  education  Is  here- 
by empowered  to  lay  off  a  boundary  including 
a  number  of  subdistricts  and  submit  to  the  vot- 
ers in  that  boundary  the  proposition  of  a  tax 
sufficient  to  provide  for  consolidation  of  the 
BcbooU  witliin  that  boundary  and  for  transpor- 
tation of  pupils  to  and  from  said  consolidated 
school,  ana  may  provide  in  districts  consolidat- 
ed under  existing  laws,  by  local  taxation  or  oth- 
erwise for  the  transportation  of  pupils  of' the 
district  to  and  from  the  schools,  and  such  ap- 
propriation and  taxation  for  said  purposes  of 
transporting. cUldren  is  hereby  vahdated  as  if 
it  bad  been  previously  expressed  in  the  phrase 
for  local  taxation,  and  that  where  subdistricts 
have  alreadv  been  consolidated  according  to  law, 
and  a  tax  has  already  been  voted  in  said  con- 
solidated districts  for  local  expenses,  the  term 
'local  expenses'  shaU  be  construed  to  include 
the  transportation  of  children  in  such  cases. 
Said  proposition  for  taxation  may  be  submit- 
ted to  the  voters  at  the  regular  election  for 
school  tmstees  or  at  any  other  time  decided 
upon  l>y  the  county  board  of  education,  provided 
that  not  less  than  thirty  days'  notice  be  given 
ot      


Another  method  Is  provided  by  section 
4500b,  Ey.  St.,  for  creating  a  consolidated 
school,  but  this  applies  when  one  of  the  dis- 
tricts is  a  graded  common  school  district, 
and  has  no  application  to  the  question  in 
issue  here. 

[1-8]  It  will  be  observed  that  by  the  terms 
of  the  first  statute  quoted  the  board  of  edu- 
cation is  expressly  authorized,  with  reference 
to  the  needs  of  pupil  children,  to  consolidate 
two  or  more  contiguous  subdistricts  into  a 
consolidated  school.  This  can  be  accomplish- 
ed by  the  board  of  education  making  an 
order  to  that  effect.  This  statute  must  be 
still  In  force,  unless  it  has  been  repealed  by 
the  second  one  quoted.  The  second  statute 
quoted  provides  for  the  creation  of  a  con- 
solidated school  or  district  by  the  board  of 
education,  by  an  order  laying  oft  a  boundary, 
which  may  Include  several  districts,  and  sub- 
mitting to  the  voters  within  the  boundary 
the  pr(VK>siaon  of  a  tax  sufficient  to  provide 
for  consolidation  of  the  schools  within  the 
boundary  and  the  transportation  of  pupihs  to 
and  from  tlie  schools,  and  tf  the  tax  Is  ap- 
proved by  a  majority  of  the  voters,  it  results 
in  the  establl^ment  of  the  consolidated 
school  Tliere  is  no  repugnancy  in  the  pro- 
visions of  the  two  statutes.  They  each  pro- 
vide for  creating  a  consolidated  school,  but 
In  a  different  manner,  and  the  reason  for  the 
adoption  of  the  second  quoted  statute  must 
be  sought  In  the  purpose  of  the  Legislature 
to  provide  for  the  consolidated  school  and  its 
support  by  local  taxation,  where  the  neces- 
sary cost  of  it  would  be  sudi  that  it  would 
not  be  wise  or  practicable  to  give  It  support 
otherwise,  and  to  provide  for  the  varying 
necessities  in  different  communities  and  lo- 
calities. It  is  also  to  be  presumed  that  when 
the  Legislature  intends  that  one  statute  shall 
repeal  another.  It  will  have  given  such  ex- 
pression as  to  leave  no  doubt  of  Its  Inten- 
tion, and  hence  repeals  by  Implication  are 
not  favored,  and  a  statute  will  not  be  held 
to  repeal  another  by  Implication,  unless  the 
provisions  of  the  latter  statute  are  so  repug- 
nant to  the  former  that  no  other  construction 
can  be  reasonably  placed  upon  It,  except  that 
its  provisions  work  a  repeal  of  the  former 
statute.  When  two  statutes,  with  reference 
to  the  same  subject,  appear  to  be  inconsis- 
tent with  each  other,  tiie  court  will  harmo- 
nize them,  if  It  can,  so  that  both  may  be 
allowed  to  stand  and  remain  In  force,  and  if 
that  cannot  be  done  without  violence  to  the 
language  expressed  in  them,  then  the  court 
will  construe  them,  so  that  each  of  the  stat- 
utes shall  stand  as  far  as  possible,  and 
wherein  any  part  of  either  Is  Irreconcilable 
vrith  any  part  of  the  other,  the  latest  stands 
and  the  Inconsistent  part  of  the  former 
stands  repealed.  Commonwealth  v.  Interna- 
tional Harvester  Co.,  131  Ky.  561,  115  S.  W. 
703,  133  Am.  St  Kep  256;  Commonwealth  v. 
Petri,  122  Ky.  26,  90  S.  W.  98T,  28  Ky.  Law 
Kep.  940;  City  of  Henderson  v.  Oonnell,  166 
Ky.  730,  161  S.  W.  1121;   Cope  ..v.  Cone,  137 
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V.  B.  686,  11  S\ip.  Ct.  222,  34  L.  Bd.  882; 
McChord  y.  li.  &  N.  R.  R.  Co.,  183  D.  S.  483, 
22  Sap.  Ct  16S,  46  L.  Ed.  289.  Applying  the 
above-stated  well-established  principles,  It 
is  very  clear  tbat  subsection  17,  I  4426a,  su- 
pra, was  not  repealed  by  snbsectlon  8,  i  4399, 
supra.  The  Iie^lature  recognized  the  valid- 
ity of  subsection  17,  5  4426a,  supra,  when  it 
enacted  the  latter  statute,  as,  after  making 
provisions  for  the  expenses  necessary  In  cre- 
ating and  maintaining  a  consolidated  school 
by  local  taxation,  imposed  by  a  vote  of  the 
gualifled  voters,  it  empowered  the  board  of 
education,  where  districts  have  been  consoli- 
dated under  existing  laws,  to  provide,  by  lo- 
cal taxation  "or  otherwise,"  "for  the  trans- 
portation of  papUs  of  the  district  to  and 
from  the  schools."  Subsection  7,  f  4399,  su- 
pra, oupowers  the  board  of  education  to 
"place  Into  one  commoo  stihool  fond,  the 
state  fund  received  from  the  state  treasury 
as  is  now  provided  by  law  and  the  fund  rais- 
ed In  the  county  by  tax  levy,  and  distribute 
said  common  school  fund  In  the  county  for 
the  purpose  of  erecting  and  equipping  school 
buildings  and  in  the  payment  of  teachers  and 
of  such  other  expenses  as  are  necessary  in 
making  an  efficient  system  of  schools  in  the 
county,"  etc.  These  various  enactments,  con- 
strued together,  seem  to  fully  authorize  the 
board  of  education  to  create  a  consolidated 
school  out  of  the  contiguous  districts  with- 
out submission  of  the  question  of  local  tax- 
ation to  the  voters  of  the  boundary  laid  off 
for  the  district,  and  has  fully  empowered  the 
board  of  edncatlon  to  provide  the  necessary 
transportation  of  the  pupils  to  and  from  the 
school  out  of  the  taxes  levied  and  collected, 
under  subsection  9,  f  4426a,  supra. 

[4]  With  relation  to  the  employment  of  a 
person  holding  tlie  oflElce  of  trustee  of  a  subdis- 
trict  to  transport  the  pupils  to  and  from  the 
school  in  a  consolidated  district,  the  fcdlow- 
ing  statutes  are  appealed  to:  Subsection  1, 
(  4440a,  and  the  latter  part  of  «ubsection  17, 
t  4426a,  supra.  The  first  section  referred  to 
provldeti: 

"That  no  county  superintendent,  board  of 
education,  or  member  thereof,  or  trustee  of  any 
Bubdistrict,  shall,  directly  or  Indirectly,  become 
interested  in  any  contract  for  building  or  re- 
pairing schoolhouses,  in  his  or  their  district 

The  latter  clause  of  subsection  17,  {  4426a, 
snpra.  Is  as  follows: 

"No  trustee  nor  member  of  the  •  •  • 
board  of  education  nor  county  school  superin- 
tendent shall  be  financially  interested,  direct- 
ly or  indirectly,  in  any  contract  for  the  pur- 
cnase  of  land,  the  erection  or  repairs  of  any 
schoolhouse,  the  furnishing  of  supplies  or  equip- 
ment, or  the  employment  of  any  teacher,  and 
any  of  said  officers  so  offending  shall  be  guilty 
of  an  indictable  misdemeanor,"  etc 

Neither  of  these  sections  seems  to  prohtbit 
or  embrace  the  entering  into  a  contract  by 
the  board  of  edncatlon  with  a  person  holding 
the  oi&ce  of  a  mibdistrict  trustee  for  the 
transportation  of  pupils  to  and  from  the 
Bcho<da  tn  a  consolidated  district.    A  anb- 


dtetrict  trastee  is  prohibited  from  being  finan- 
cially interested  In  a  contract  to  buy  land  for 
the  sdiool  or  for  the  erection  or  repair  of  the 
schoolhouse  or  for  equipment  or  supplies  for 
the  school,  but  the  Legislatnre  has  not  seen 
proper  to  make  unlawful  by  sudi  trustee  the 
receipt  of  compensation  for  transporting  pu- 
pils to  a  consolidated  school,  and  It  is  not  un- 
lawful if  the  arrangement  is  unmixed  with 
graft  or  corruption.  The  subdistrlct  trustee 
is  not  authorised  to  make  a  contract  on  be- 
half of  the  board  of  education  for  the  trans- 
portation of  pupils,  and  is  not  in  control  of 
any  part  of  the  school  funds,  and  hence  does 
not  occupy  the  iMsition  of  a  trustee,  who  can- 
not employ  himself  lawfully  to  execute  the 
duties  of  a  trust,  and  his  interests  thus  come 
in  conflict"  with  those  of  the  beneficiary  of 
the  trust.  Hence  there  would  be  no  reason 
for  holding  a  contract  with  him  to  transport 
pupils  to  be  nnlawful,  unless  sndi  contract 
is  prohibited  by  the  statute,  which  it  is  not 
These  conclusions  dispose  of  the  questions 
raised,  in  the  appeal  from  the  Judgment,  in 
the  first  stated  cause,  and  the  Judgment  in 
that  case  Is  therefore  affirmed.  The  Judgment 
of  the  court  sustaining  a  demurrer  to  the 
paragraphs  of  the  petition,  .as  amended.  In 
the  second  above-stated  cause,  wherein  the 
employment  of  one  Wllllain  Bunton  and  pay- 
ment to  him  for  transporting  pupils  to  the 
consolidated  school  and  the  purchase  of  a 
wagon  for  transporting  the  pnpUs,  complain- 
ed of.  Is,  for  the  reasons  above  stated,  con- 
curred in,  as  there  are  no  averments  tbat  the 
service  was  not  necessary  or  that  the  board 
of  education  abased  its  discretioa  In  the  sums 
paid  for  the  service.  Neither  is  it  averred 
or  claimed  that  the  wagon  was  unnecessary. 
[S,  •]  b.  The  paragraph  In  the  petitlcMi, 
AS  amended,  in  the  third  above-styled  cause. 
In  which  It  was  complained  tbat  the  settle- 
ment of  the  superintendent  of  schools  showed 
a  credit  of  $121.39  and  another  of  $350.04  as 
paid  to  a  bank,  and  not  accompanied  with 
audi  vouchers  as  justified  the  superlntend^it 
tn  reoelvlag  such  credits.  Truly,  no  vouchers 
In  regard  to  such  items  accompanied  the  re- 
port or  settlement  beyond  the  checks  through 
which  the  sums  were  paid.  Section  4409,  Ky. 
St,  requires  the  superintendent,  in  his  set- 
tlement made  on  or  before  the  Ist  day  of 
August  of  each  year  with  the  county  Judge, 
to  show  "a  full  statement  of  all  such  sums 
paid  out  by  him,  for  what,  to  whom,  and 
when  paid."  The  settlements  <«  file  with  the 
petition  do  not  show  that  ^ther  of  the  items 
complained  of  were  actual  payments  made 
out  of  the  BcbLOOl  fund  to  any  one,  but  the 
settlement  shows  that  the  superintendent  was 
charged  with  the  same  sums  as  paid  by  the 
bank  to  her,  and  in  reality  both  the  items  of 
debit  and  credit,  with  reference  to  su<Si  al- 
leged payments  to  the  bank,  were  entirely  un- 
necessary, besides  the  settlemimt  on  file  is  not 
one,  which,  under  the  statute,  nnut  afaow  the 
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8DII1B  paid  oat,  for  icbat,  and  to  whom  and 
when  paid.  The  statate  that  requires  a  se^ 
tiement  to  be  accompanied  with  such  vonch- 
ers  is  the  one  which,  acoordlng  to  section 
4409,  snpra,  must  be  made  with  the  judge 
of  the  county  court.  The  matter  here  termed 
a  Eettlement  Is  the  report,  which  the  fiscal 
coart  may  require  of  the  school  superintend- 
ent, of  his  receipts  and  disbursements  of  pub- 
lic funds;  and  to  be  made  at  such  time,  once 
In  each  year,  as  the  fiscal  court  may  require, 
as  provided  by  subsection  13,  {  4426a,  supra. 
It  does  not  appear  that  the  fiscal  court  re- 
quired any  further  Information  of  the  su- 
perintendent than  that  contained  in  the  re- 
port filed  with  the  petition,  with  reference  to 
any  payments  to  the  bank  of  the  items  com- 
plained of,  and  there  is  no  averment  in  the 
petition  that  the  payments  to  the  bank  of  the 
items  were  not  properly  made,  or  tliat  there 
was  anything  illegal  or  wrong  in  such  pay- 
ments, and  hence  the  demurrer  was  proper- 
ly sustained  to  that  paragraph  of  the  pe- 
tition as  amended,  in  the  third  above-stated 
cause. 

[7]  c.  Mie  sums,  the  recovery  of  which  are 
sought  in  certain  paragraphs  of  the  petitions 
as-  amended,  other  than  those  heretofore  con- 
sidered, in  the  second  and  third  above-styled 
causes,  appear  from  the  facts  to  be  composed 
of  two  classes.  One  class  is  composed-  of 
sums  ordered  by  the  board  of  education  to 
be  paid,  and  were  paid  by  the  superintendent 
to  members-  of  the  board  and  trustees  of  sub- 
districts  for  sums  of  money  advanced  by 
them  for  the  board  to  persons  who  sold 
equipment  and  supplies  to  the  schools  and 
made  repairs  iq>on  the  schoolbouses  and 
grounds  under  such  droumstances  as  the  fol- 
lowing: 

Tbe  member  of  the  board  or  trustee  of  a 
district  would,  under  the  direction  of  the 
board,  employ  some  individual  to  make  neces- 
sary   repairs   upon  the  school  buildings  or 
lands,  or  would  buy  supplies  for  the  schools, 
and  as  the  person  doing  the  work  or  furnish- 
ing the  supplies  would  request  payment  in 
eaaii  and  the  board  would  be  without  funds, 
the  member  of  the  board  or  trustee,  who  was 
directed  to  cause  the  work  to  be  done  or  to 
purchase  the  supplies,  would,  out  of  his  own 
means,  advance  and  pay  to  the  person  doing 
the  -work  or  furnishing  the  supplies  the  con- 
tract price,  and  thereafter  the  board  of  edu- 
cation woold,  upon  the  presentation  of  the 
claLm*  repay  the  member  of  the  board  or 
trostee  the  exact  sum  which  he  had  advanced 
for  the  board.  In  order  to  get  the  work  done 
or  tlte  supplies  furnished.    It  is  very  clear 
that  such  a  transaction  as  this  could  not  be 
and  Is  not  a  contract  between  the  board  and 
one  of  Its  members  or  a  subdlstrlct  trustee,  for 
the  building  or  repairing  of  a  schoolhouse,  or 
for   tlie  furnishing  of  equipment  or  supplies 
to  tbe  school,  and  could  not  come  within  the 
InMbltlon  of  subsection  1,  |  4440a,  supra, 
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which  declares  that  neither  the  superintend- 
ent nor  any  member  of  the  board  of  educa- 
tion nor  any  trustee  of  a  subdlstrlct  shall  be- 
come interested  in  any  contrafct  for  the  build- 
ing or  repairing  of  schoolbouses  within  bis 
or  their  district,  because  such  a  transaction 
does  not  invest  any  of  the  oflBcers  mentioned 
with  a  financial  interest  in  a  contract  ad- 
verse to  the  Interest  of  the  district.  He  does 
not  make  anything  out  of  the  transaction, 
nor  does  he  liave  any  opportunity,  nor  does 
the  transaction,  as  above  stated,  constitute  a 
contract  between  him  and  the  school  board 
for  the  doing  of  anything  prohibited  by  the 
statute.  He  has  merely  advanced  the  money 
for  the  board  of  education,  without  any  con- 
tract for  the  repayment  of  it  to  him.  Subsec- 
tUm  17,  I  4426a,  supra,  makes  it  unlawful 
for  the  superintendent  or  any  member  of  the 
board  of  education  or  any  subdlstrlct  trustee 
to  be  financially  Interested  in  any  contract 
for  the  purchase  of  land,  the  erection  or  re- 
pairs of  any  schoolhouse,  the  furnishing  of 
the  supplies  or  equipment,  or  the  employment 
of  any  teacher. 

[8]  The  other  class  of  payments  to  the 
members  of  the  board  of  education  and  to 
trustees  of  subdlstricts  were  payments  made 
to  such  otBcers  for  supplies  and  equipment 
sold  by  them  to  the  schools,  or  for  work 
done  by  them  in  repairing  the  schoolbouses, 
or  improving  the  school  grounds,  or  in  liaul- 
lug  with  their  own  teams  supplies  for  the 
school  and  charging  for  the  use  of  such  teams 
and  their  own  services  in  so  doing.  Such 
transactions  as  these  are  clearly  unlawful . 
and  within  the  inhibition  of  the  statute,  as 
an  officer  who  makes  such  sale  In  his  own 
right  to  the  district  or  performs  services  for 
the  district  in  the  way  of  repairs  to  the 
school  buildings,  or  the  Improvement  of  the 
school  grounds  or  in  hauling  supplies  to  the 
school,  under  an  arrangement  or  expectation 
of  receiving  compensation  for  the  use  of  his 
team  and  his  services,  has  a  financial  inter- 
est in  the  transaction.  The  county  superin- 
tendent and  the  members  of  the  board  of 
education,  besides  being  prohibited  by  statute 
frcon  making  contracts  of  this  t^racter 
with  the  board  of  education,  stand  in  the 
attitude  of  trustees  of  the  school  funds,  for 
the  use  and  benefit  of  the  common  schools, 
and  it  is  never  lawful  for  a  trustee  to  oc- 
cupy a  position  wherein  his  interests  are  ad- 
verse to  those  of  the  beneficiaries  of  the 
trust.  The  subdlstrlct  trustee,  while  not  a 
custodian  of  the  school  funds,  nor  having  any 
control  of  their  distribution,  is  expressly 
prohibited  by  statute  from  making  such  con- 
tracts with  the  school  board  or  with  the  dis- 
tricts, and  it  is  unlawful  to  pay  him  for  such 
services  out  of  the  school  funds.  The  pro- 
visions of  these  statutes  may  oftentimes 
work  Inconvenience  and  possibly  add  addi- 
tional expense  to  the  conducting  of  the  public 
school  system,  but  they  were  designed  to 
prevent  those  who  have  power  to  contract  for 
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the  common  scbools,  or  who  stand  In  a  rela- 
tion to  them  which  will  enable  them  to  receiye 
financial  benefits  by  contracting  with  them- 
selves  to  perform  servloes  and  to  s^  sap- 
plies,  or  to  build  or  repair  scboolhonseB. 
They  were  designed  to  utterly  prevent  either 
the  trustees  of  the  subdistricts  or  the  mem- 
bers of  the  board  of  education  from  having 
any  Interest  adverse  to  the  Interest  of  the 
schools,  and  to  prevent  any  character  of 
graft  or  corruption  in  the  distribution  of  the 
school  fund,  which  is  levied  and  collected  for 
the  education  of  all  the  children  of  the  com- 
monwealth. 

Of  the  exi)enditares  of  the  second  above- 
mentioned  class,  the  proof  shows  that  in  the 
third  above-styled  cause  the  unlawful  pay- 
ments amount  to  the  sum  of  nearly  $50  to 
seven  different  snbdistrlct  trustees,  and  in 
the  second  above-styled  cause  an  unlawful 
expenditure  of  $2.  These  expenditures^  with- 
out enumeration,  were  all  for  things  which 
were  authorized  by  law,  and  the  amounts 
paid  were  not  in  excess  of  what  the  serv- 
ices were  fairly  worth,  and  the  funds  ex- 
pended, in  each  instance,  were  applied  to  the 
purposes  for  which  the  fund  was  raised  and 
held.  The  things  for  which  they  were  paid 
were  not  illegal  nor  unauthorized,  and  no 
criticism  could  be  made  of  the  x^yments,  nor 
the  contracts  under  which  they  were  made, 
if  made  upon  contracts,  to  persons,  other 
than  subdlstrlct  trustees.  The  vice  of  the 
matter  consists  in  the  persons  to  whom  the 
expenditures  were  made,  for  the  performance 
of  services,  which  the  law  prohibits  a  trustee 
to  charge  or  receive  compensation  for  from 
the  school  fund.  If  the  board  of  education 
had  refused  to  make  the  payments,  as  it 


should  have  done.  It  ooold  not  have  been 
compelled  to  do  so,  and  it  oonld  have  been  re- 
strained from  doing  ao,  at  the  suit  of  any 
citizen,  and  the  payments  would  not  excuse 
the  recipient  from  the  penal  cmsequences  of 
the  violation  of  the  statutes.  In  Flowers  v. 
liOgan  County,  138  Ky.  69, 127  S.  W.  612,  137 
Am.  St.  Rep.  347,  the  foUowlog  doctrine  was 
announced: 

"If  the  thing  dene  had  been  iU^al,  or  not  war- 
ranted by  law,  however  henencial  it  might 
have  been,  the  public  ought  not  to  be  estopped 
to  deny  the  validity  of  the  expenditure;  or, 
where  the  thing  is  authorised,  but  it  is  pro- 
posed to  do  it  in  an  unauthorized  maaner,  upon 
seasonable  complaint  those  charged  with  do- 
ing the  thing  \vill  be  compelled  to  execute  it  m 
the  law  directs,  and  prohibited  from  doing  it 
otherwise,  but  where  the  thing  is  authorized 
to  be  done,  and  is  done  by  the  party  charged 
with  doing  it,  but  done  in  a  manner  contrary 
to  that  directed  by  the  statute,  the  court  will 
not  compel  the  official  to  pay  back,  the  money 
and  let  the  public  continue  to  enjoy  the  bene- 
fits of  its  expenditure.  If  it  is  made  to  appear 
that  the  expenditure  was  in  good  faith,  and  the 
public  has  got  that  which  it  was  entitled  to. 
good  conscience  forbids  the  reooveiy.  Tb« 
law,  therefore,  denies  it." 

Under  the  above  authority,  a  reooveiy  can- 
not be  had  for  the  described  expenditures 
against  the  superintendent  nor  the  members 
ot  the  board  of  education,  if  the  payments 
were  made  in  good  faith  and  the  public  got 
that  which  it  was  entitled  to,  and  the  pur- 
pose for  which  the  expenditure  was  made 
was  for  a  thing  which  was  lawful  to  be  done, 
and  a  thing  for  which  the  funds  were  raised 
and  held.  The  evidence  seems  to  warrant 
these  conclusions. 

The  Judgments,  in  the  second  and  third 
causes,  are  therefore  a£B.rmed,  as  well  as  the 
judgment  in  the  first-mentioned  cause. 
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CHABLBS  ▼.  STATE.    (Na  4601.) 

.(Court  of  Griminal  Appeals  ot  Texas.    June  0, 
l»17r 

1.  Rape  «=359(20,  21)— Ihstbttctiors— Grasb 
OR  Degree  or  Offbnse— Necessitt. 

Althoagh  an  indictment  for  rape  indnded 
offense  of  assault  vitli  intent  to  rape,  a  request, 
submittiiig  the  lasser  charge,  was  properly  re- 
fused, where  the  evidence  did  not  raise  the  ques- 
tion, the  defendant  absolutely  denying  claim  that 
assault  was  made,  and  the  state's  tneory  being 
that  the  crime  was  fully  accomplished. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent. 
Dig.  S  99.] 

2.  Bape  «=>16(1)— "Asai.m/r  WITH  Ihtbnt  to 
Bape." 

An  "assault  with  Intent  to  rape"  involves 
an  assault  upon  a  woman  with  intent  to  gratify 
defendant's  passion  at  all  events,  notwithstand- 
ing resistance  on  her  part;  but,  when  the  as^ 
sailant  succeeds  in  accomplishing  bis  purpose, 
the  assault  with  intmt  to  rape  i>a88es  out,  and 
the  crime  becomes  rape. 

[Ed.  Note.— For  other  cases,  see  Bape,  dent. 
Dig.  I  15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assault  with  Intent 
to  Commit  Bape.] 

3.  Bape  «=346— Adiussion  of  Evidenck— In- 
criminatino  clbcuustances. 

In  a  prosecution  for  rape,  it  was  proper  to 
admit  proof  describing  the  ground  and  the  find- 
ing of  the  woman's  comb  on  the  day  after  the 
offense  was  alleged  to  have  been  committed. 

[Ed.  Note.— For  other  cases^  se^  Bape,  Cent 
Dig.  $  64.] 

4.  Cbixinai.  Law  4=>412(3)— Evidenck— Ad- 
mission or  Accused. 

The  declaration  of  defendant,  claiming  it 
was  a  colored  woman  and  not  a  white  woman 
that  he  had  pushed  into  a  gulley  at  the  time  in 
questicm,  was  admissible  in  a  prosecution  for 
rape. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  H  911-917.] 

5.  WiTNEssKs    «=>40(1)— Competency— Chu,- 

DBBN. 

A  negro  boy,  who  was  close  to  the  transac- 
tion testified  to  by  the  injured  party  and  de- 
fendant in  a  prosecution  for  rape,  held  a  com- 
petent witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  97.] 

6.  Witnesses    «=79(3)—Compktknct— Ques- 
tion FOR  Court. 

It  is  a  general  rule  of  evidence  that  the  com- 
petency of  children  as  witnesses  is  for  the 
court's  determinatiim,  this  rule  being  also  stated 
in  Vernon's  Ann.  Code  Cr.  Proc.  1916,  art 
788,  providing  that  children  who,  after  being 
examined  by  the  court,  appear  not  to  possess 
sufficient  intellect  to  relate  transactions,  or  who 
do  not  understand  the  obligation  of  an  oath,  are 
incompetent  to  testify. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  203.] 

7.  Rape  «=>62  —  Evidence  of  Coupiainino 
Witness — Consideration. 

In  prosecutioDS  for  rape,  and  in  cases  of  like 
character,  the  court  will  scrutinise  with  extreme 
care  the  testimony  of  the  injured  female,  but 
such  rule  will  not  be  used  where  her  testimony 
is   snfficiently  corroborated. 

rE:<l.  Note.— For  other  cases,  see  Rape,  Cent 
L>i«.   if  103,  104.] 


g,  Bape  •s>&4(2)  —  Oobrobobation  of  Fk- 

XAI.B— SUFFICIENCT  OF  EVIDENOB. 

Evidence  corroborating  complaining  witness' 
testimony  held  sufficient  to  justify  conviction  for 
rape. 

[Ed.  Note;— For  other  eases,  see  Bape,  Cent 
Dig.  §84.] 

Appeal  from  District  Court,  Watshlngtom 
County ;  B  J.  Alexander,  Judge. 

Edmund  Charles  was  convicted  of  rape,  aad 
appeals.    Af&nned. 

Albert  Stone  and  T.  B.  Botta,  both  of  Bren- 
ham,  for  appellant  Mathis,  Teague  k  Math- 
is,  of  Brenbam,  and  E.  B.  Hendricks,  Asst. 
Atty.  Gen.,  for  tbe  State. 

MOBBOW,  J.  Upon  a  sufflclent  Indict- 
ment duly  returned,  appellant  .was  tried  and 
convicted  of  rape,  and  bis  punishment  as- 
sessed at  death.  '  He  was  a  negro  and  was 
living  at  the  home  of  Wilson  Glover.  He  and 
Glover's  son,  a  negro  boy  about  12  years  old, 
were  on  their  way  to  a  neighbor's,  and  the 
route  they  were  traveling  Intersected  that 
upon  which  the  Injured  party,  Mrs.  Koester, 
was  walking.  Abont  the  time  appellant  and 
the  boy  reached  the  point  at  which  tbey 
came  to  the  woman,  the  boy  on  appellant's 
suggestion  stopped  to  wait  for  him  at  a  gate. 
Appellant  followed  and  overtook  the  woman 
and  talked  with  her,  exhibiting  _  a  knife, 
according  to  her  testimony,  and  threatened  to 
kill  her  If  she  made  any  demonstration.  She, 
according  to  her  testimony,  was  frightened 
and  walked  fast,  bnt  appellant  kept  pace 
with  her,  and  when  tbey  reached  a  point  In 
the  road  at  which  there  was  a  bridge  and 
gully,  which  point  was  some  distance  from 
where  the  boy  stopped,  the  rape,  according  to 
her  testimony,  took  place.  The  boy  said  that 
when  she  reached  this  point  he  beard  her 
hoUo,  and  saw  appellant  grab  her  and  b&dt 
her  into  the  gully,  on  the  happening  of  which 
the  tx^  turned  and  ran  home  and  told  hla 
father  of  the  occurrence.  When  appellant  re- 
tamed  to  Glover's  house,  the  father  of  the 
boy  menti<Hied  the  report  that  the  boy  had 
made.  Appellant  denied  catching  a  white 
woman,  and  said  it  was  a  colored  woman. 
Apx>ellant  remained  at  Glover's  house  until 
hia  arrest  two  or  three  days  after  the  date 
of  the  alleged  offense.  According  to  Mrs. 
Koester's  testimony,  when  they  reached  the 
place  near  the  bridge,  appellant  jumped  <m 
her  and  threw  her  down  yrhea  she  was  ex- 
hausted with  her  efforts  to  escape  him.  -She 
claimed  to  have  exerted  herself  In  struggling 
with  and  resisting  him  and  to  have  cried  out 
for  bdp,  and  that  appellant  put  his  hand 
on  her  mouth,  tried  to  choke  her,  and  threat- 
ened to  kill  her  if  she  made  farther  outcry, 
and  that,  overpowering  her,  he  had  sexual 
intercourse  with  her.  She  gave  positive  tes- 
timony as  to  penetration.  After  the  occur- 
rence she  went  to  ber  home,  meeting  a  wit- 
ness by  the  name  of  Nordt  about  300  yards 
from  the  bridge,  and  this  witness  testified 
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that  she  was  pale  and  had  scratxdtes  on  £he 
face  and  chin,  grass  on  her  back  and  coat,  as 
though  she  had  been  lying  down.  She  bad 
no  conversation  with  blm,  but  on  reaching 
home  told  her  husband  of  the  assault,  but 
did  not  Immediately  tell  him  that  appellant 
had  succeeded'  in  actual  penetration.  She 
said  she  was  afraid  to  tell  her  husband  the 
negro  had  had  intercourse  with  her  at  that 
time,  but  she  later  In  the  night  did  do  so. 
Her  husband  was  not  a  witness.  Appellant 
was  fully  identified,  and  testified  to  meeting 
a  woman  and  following  her,  and  to  the  fact 
that  the  boy  stopped,  but  denied  any  assault 
on  her,  claiming  that  as  soon  as  he  saw  she 
was  a  white  woman  he  turned  and  fled.  He 
claimed  that  he  did  not  touch  her ;  that  when 
following  her  he  thought  she  was  a  colored 
woman;  that  he  did  not  go  nearer  than  100 
yards  to  the  culvert  There  was  testimony 
that  the  next  day  the  ground  near  the  culvert 
was  examined ;  that  the  weeds  were  mashed 
down,  and  there  were  tracks  on  the  ground 
and  holes  in  the  ground  such  as  would  be 
made  by  toes,  shoe  prints,  and  that  at  this 
point  a  comb  belonging  to  Mrs.  Koester  was 
found. 

[1,2]  The  court's  charge  fairly  presented 
the  issues,  and  .was  not  excepted  to.  Appel- 
lant, however,  requested  the  court  by  a  spe- 
cial chai'ge  to  submit  the  issue  of  assault 
with  intent  to  rape.  The  indictment  for 
rape  included  the  offense  of  an  assault  with 
Intent  to  rape,  but  the  court  would  not  be 
required  to  give,  nor  justified  in  submitting 
to  the  Jury,  that  issue  unless  the  evidence 
was  such  as  to  raise  it.  Boyd  v.  State,  72 
Tex,  Cr.  R.  521,  163  S.  W.  67;  Wharton's 
Orlm.  Law,  g  747 ;  Shields  v.  State,  32  Tex. 
Cr.  R.  498,  23  S.  W.  893;  Sparf  v.  U.  S.,  156 
U.  S.  51,  15  Sup.  Ct.  273,  39  U  Ed.  343.  An 
assault  with  intent  to  rape  involves  an  as- 
sault upon  a  woman  with  intent  to  gratify 
his  passion  at  all  events,  notwithstanding  re- 
sistance on  her  part;  but,  when  the  assailant 
succeeds  In  accomplishing  his  purpose,  as- 
sault with  intent  to  rape  passes  oat,  and  it 
becomes  rape.  In  this  case  from  the  appel- 
lant's testimony  and  theory  there  was  no  as^ 
sault  made.  From  the  state's  testimony  and 
theory  the  assault  was  made  and  the  purpose 
fully  accomplished.  The  refusal  of  the  charge 
was  not  error.  iDusek  y.  State,  48  Tex.  Cr. 
R.  519,  89  S.  W.  271. 

[t]  We  think  there  was  no  error  in  admit- 
ting the  proof  describing  the  ground  and 
the  finding  of  the  comb  on  the  day  after  the 
offense  is  charged  to  have  been  committed. 
Rodgers  v.  State,  30  Tex.  App.  529,  17  8.  W. 
1077;  Sharp  v.  State,  71  Tex.  Cr.  R.  636, 160 
8.  W.  369. 

[4]  The  declaration  of  appellant,  denying 
that  he  bad  pushed  a  white  woman  in  the 
gully,  as  reported  by  Glover's  son,  and  claim- 
ing that  It  was  a  colored  woman,  was,  in  our 
opinion,  admissible.  May  v.  State,  38  Tex. 
Cr.  R.  74,  24  S.  W.  910;  Huffman  v.  State,  28 


Tex.  App.  174,  12  S.  W.  588;  Davis  T.  State, 
64  Tex.  Cr.  R.  236, 114  S.  W.  366;  Wharton's 
Crim.  Ev.,  S8  429,  683. 

Appellant  insists  that,  taking  into  consid-' 
eration  the  youth  of  the  boy  who  testified  and 
the  fact  that  he  had  been  instructed  as  to 
the 'consequences  of  perjury,  and  that  be  tes- 
tified on  cross-examination  that  he  bad  talk- 
ed the  matter  over  with  his  father  and  tbe 
officers  several  times,  and  that  he  said  that 
he  did  not  tell  it  exactly  alike  every  tlm^ 
and  the  alleged  fact  that  Mrs.  Koester's  Iden- 
tlflcation  of  the  appellant  was  not  posltire, 
and  that  in  her  first  statement  of  the  occur- 
rence she  did  not  report  the  penetration,  tbe 
evidence  is  rendered  insufficient  to  support 
the  verdict  of  the  Jury. 

[5,  a)  There  is  nothing  In  the  record  which 
impresses  us  as  indicating  that  the  negro  boy 
was  not  a  competent  witness.  The  question 
of  his  comjpetency  was  committed  to  the 
court  by  our  statute  (Vernon's  Ann.  Code  Cr. 
Proc.  1916,  art.  788),  and  this  is  the  geieral 
rule  of  evidence.  Wharton  on  Ev.  {  366; 
Branch's  Crim.  Law,  g  554 ;  Vernon's  Ann.  C. 
O.  P.  699.  We  have  carefully  read  his 
testimony,  both  on  direct  and  cross-examina- 
tion, and  we  have  discovered  nothing  therein 
which  throws  such  suspicion  or  doubt  on  it 
as  to  Justify  us  in  sustaining  appellant's  con- 
tention. His  proximity  to  the  transaction  is 
testified  to  both  by  the  injured  party  and  the 
appellant  Immediately  after  the  assault  he 
ran  home  and  reported  the  matter  to  his  fa- 
ther, and  bis  subsequent  detail  of  It  on  the 
trial  is  entirely  consistent  with  the  truth  of 
his  story. 

[7]  In  cases  of  tbis  character  this  court 
and  courts  of  other  Jurisdictions  have  uni- 
formly scrutinized  with  extreme  care  the 
testimony  of  the  injured  female.  Pefterling 
V.  State,  40  Tex.  487 ;  Wharton's  Crim.  Law, 
{  733 ;  Price  v.  State,  86  Tex.  Cr.  R.  143,  33 
S.  W.  988 ;  Perez  v.  State,  48  Tex.  Cr.  R.  226, 
87  S.  W.  350.  The  soundness  of  this  rule  Is 
beyond  question,  and  it  ought  not  to  be 
departed  from,  but  It  is  not  to  be  used  to  pre- 
vent a  conviction  on  her  testimony  whai 
there  is  nothing  in  her  conduct  to  discredit 
her  or  in  cases  in  which  her  testimony  is 
sufficiently  corroborated.  Ooates  v.  State,  2 
Tex.  App.  16;  Goss  v.  State,  40  Tex.  520; 
Gazley  v.  State,  17  Tex.  App.  267;  Montresser 
V.  State,  19  Tex.  App.  281;  Dove  v  State, 
86  Tex.  Cr.  R  105,  35  8.  W.  648 ;  Buchanan 
V.  State,  41  Tex.  Cr.  R.  127.  62  S.  W.  772; 
HamUton  v.  State,  41  Tex,  Cr.  R.  699,  68  S.  W. 
93. 

[1]  In  this  case  the  prosecutrix  Is  not  dis- 
credited, but  is  corroborated.  The  fact  that 
appellant  was  present  at  the  commission  of 
the  offense  and  made  an  assault  upon  the 
prosecutrix  was  corroborated  in  the  admis- 
sion of  the  appellant  in  his  testimony  on  the 
stand,  in  the  testimony  of  the  boy  that  he 
saw  tbe  appellant  seize  the  woman  and  push 
her  Into  tbe  gully,  in  bis  running  home  and 
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making  the  report  to  his  father,  and  appel- 
lant's declaration  to  tiie  boy's  father  shortly 
after  the  occnrrence,  denying  that  he  made 
an  assault  upon  a  .white  woman,  but  admit- 
ting an  assault  upon  a  negro  woman  at  the 
time  and  place  described  by  the  boy.  That 
there  was  force,  bona  fide  resistance  and 
want  of  consent  was  corroborated  by  the  ap- 
pearance of  the  woman,  the  blood  on  her  face 
as  described  by  the  witness  Nordt,  the  djrt 
on  and  disarray  of  her  clothes,  her  prompt  re- 
port to  her  husband  and  her  outcry  heard  by 
the  boy.  These  facts  and  others  developed 
on  the  trial,  finding  the  comb  at  the  place  of 
the  alleged  assault,  and  the  condition  of  the 
ground  and  weeds,  constitute  such  corrobora- 
tion of  her  testimony  as  under  the  anOiorities 
mentioned  would  not  warrant  us  In  holding 
that  the  conclusion  reached  by  the  Jury  and 
approved  by  the  trial  court  was  not  supported 
by  anffldent  evidence. 
^Jfully  conscious  of  the  gravity  of  the  case, 
and  after  its  most  careful  Investigation,  we 
are  constrained  to  order  the  affirmance  of  the 
Judgment  of  the  lower  court 


TUBMAN  V.  STATE.    (No.  4474.) 

(Court  (tf  Oimtnal  Appeals  of  Texas.    May  16, 

1917.    On  Motion  for  Rehearing,  June 

18,  1917.) 

1.  GumiTAi.  Law  ^=>10S6(8)  —  Apfiai.  and 

EBROB — StrFFICIBNCT  OF  ReCOBD. 

Where  an  indictment  is  the  basis  of  a  crimi- 
nal prosecution,  the  record  on  appeal  must  con- 
tain it. 

[Bd.  Note.— For  other  cases,  see  Oriminol 
Law,  Cent.  Dig.  f$  274*^748,  2750,  2761,  2770.] 

2.  iNDicncKirr  and  Inkobmation  €=>1  —  Nb- 

CE88ITT. 

A  complaint  and  information  in  the  county 
court  or  an  indictment  in  the  district  court  are 
necessary  to  sustain  a  conviction. 

tEd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  1-3.] 

On  Motion  for  Rehearing. 

8.  Bah.  ^^71— Appeal  and  Ebbob— Rbcoo- 
nizance. 
Where  one  convicted  of  a  misdemeanor  en- 
tered into  a  bond  after  adjournment  of  court, 
but  did  not  enter  into  a  recognizance  during 
term  time,  the  bond  does  not  comply  with  the 
law  reqoiring  a  recognizance,  and  his  appeal 
will  be  dismissed. 

Ai>peai  from  District  Court,  Mason  County; 
N.  T.  Stobbs,  Judge. 

Jim  Turman  was  convicted  of  carrying  a 
pistol,  and  appeals.   Appeal  dismissed. 

EL  B.  Hendricks, 

State. 


Aast.  Atty.  Gen.,  for  the 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  carrying  a  pistol ;  his  punishment  being 
assessed  at  a  fine  of  $126. 

[1,  a]  The  transcript  is  somewhat  peculiar. 
It  recites  on  the  5th  of  October,  1916,  the 
grand  jury  returned  the  indictment  On  the 
9th  of  Mardi,  1917,  there  was  a  Judgment 


entered  assessing  a  fine  of  $125;  and  there 
is  a  Judgment  on  March  10th  overruling  the 
motion  for  new  trial,  and  entering  notice 
of  appeal,  and  granting  20  days  after  ad- 
journment of  court  in  which  to  make  up  and 
Qle  statement  of  facts  and  bills  of  exception. 
This  la  all  of  it  There  is  no  caption  to  the 
transcript ;  it  does  not  show  what  court  tried 
the  case,  or  when  It  opened  and  adjourned. 
The  Indictment  Is  not  In  the  record.  The 
statement  of  facts  and  bills  of  exception  are 
not  included,  If  any  were  filed.  Without  the 
Indictment  being  in  the  transcript,  there  Is 
no  basis  for  the  prosecution.  Where  an  In- 
dictment Is  relied  upon  as  a  basis  of  the 
prosecution  or  charge  upon  which  the  party 
is  tried.  It  must  be  sent  up  In  the  record. 
Under  our  law,  constitutional,  statutory,  and 
decisions.  It  Is  necessary  and  prerequisite  to 
a  prosecution  and  conviction  of  a  citizen  of 
this  state  that  he  either  have  a  complaint  and 
information.  If  in  the  county  court,  filed 
against  him,  or.  If  In  the  district  court,  by 
ah  act  of  the  grand  Jury  an  Indictment. 
Without  these  necessary  papers  the  state  has 
preferred  no  charge  against  appellant,  and 
there  is  no  basis  for  the  prosecution. 

The  Judgment  will  be  Reversed,  and  the 
prosecution  ordered  dismissed. 

On  Motion  for  Rehearing. 

At  a  former  day  of  the  term  the  Judgment 
herein  was  reversed,  and  the  prosecution  dis- 
missed, as  shown  by  the  original  opinion.  In 
a  motion  for  rehearing  filed  by  the  state  it 
is  made  to  appear  by  proper  transcript  that 
an  Indictment  was  returned  to  form  the  basis 
of  the  prosecution,  and  the  motion  therefore 
to  reinstate  the  case  will  be  granted  and  dis- 
posed of  on  the  record  as  now  before  the 
court. 

rs]  There  are  neither  bills  of  exception  nor 
a  statement  of  facts  In  the  record.  This  IS 
a  misdemeanor  conviction  for  violating  the 
pistol  law.  After  the  adjournment  of  court 
appellant  entered  Into  a  bond,  but  did  not 
enter  Into  a  recognizance  during  term  time. 
The  bond  cannot  be  regarded  as  a  compli- 
ance with  the  law  requiring  a  recognizance 
where  the  party  desires  to  appeal,  and  for 
this  reason  the  appeal  will  be  dismissed. 


GARCIA  V.  STATE.     (Na  4609.) 

(Court  of  Criminal  Appeals  of  Texas.    June  6, 

1917.) 

1.  Chtminal  Law  «=»1144(14)— R»vikw— Pbe- 
sumptions. 

In  absence  ot  a  statement  of  facts,  a  charge 
sulnnitting  the  offense  stated  in  the  information 
will  be  presumed  on  appeal  to  have  charged  the 
law  applicable  to  the  evidence. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  iS  2767,  2901,  3032.] 

2.  CsnnNAL   Law    «=9l002(5)— Review— Ex. 
CEPTioNs— Time  of  Filing. 

A  bill  of  exceptions  purporting  to  preserve 
evidence  in  a  crimmal  case  on  an  assignment  in 
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tt«  motion  for  new  trial  charging  misccHidnct  of 
at  jury  filed  subsequent  to  the  adjournment  of 
the  term  at  wUcfa  accused  was  tried  cannot  be 
considered. 

[Ed.  Note.— For  otlier  eases,  see  Criminal 
Lkw,  Cent  Dig.  {  2&i7.] 

Appeal  from  District  Court,  Jim  Wells 
County;  V.  W,  Taylor,  Judge. 

Manuel  Garcia  was  convicted  of  theft,  and 
he  appeals.    Affirmed. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

MORROW,  J.  Under  an  Indictment  for 
theft,  appellant's  conviction  condemned  him 
to  two  years'  confinement  In  the  state  pen- 
itentiary. 

[1]  a%e  record  is  without  a  statement  of 
facts.  The  Indictment  is  regular.  There  are 
some  exceptions  to  the  court's  charge  which,, 
in  the  absence  of  a  statement  of  .facts,  we 
must  assume,  were  not  well  taken.  Vernon's 
C.  O.  P.  art.  743,  p.  621,  {  66;  Rolz  v.  State, 
48  Tex.  Cr.  R.  470,  88  S.  W.  808;  and  other 
cases  listed  in  the  note  mentioned. 

[2]  A  bill  of  exceptions  purporting  to  pre- 
serve evidence  on  an  assignment  in  the  mo- 
tion for  new  trial  charging  misconduct  of 
the  Jury  is  in  the  record.  It  seems  to  have 
been  filed  subsequent  to  the  adjournment  of 
the  term  of  court  at  whidi  appellant  was 
tried,  and  for  that  reason,  under  the  ruling 
In  Black  v.  State,  41  Tex.  Cr.  R.  185,  53  S.  W. 
116,  cannot  be  considered.  For  other  cases 
to  the  same  effect  see  Tarleton  t.  State,  62 
S.  W.  748;  Relnhard  v.  State,  62  Tex.  Cr. 
R.  59,  106  8.  W.  128;  Probest  v.  State,  60 
Tex.  Cr.  R.  608,  133  S.  W.  263;  Williams  v. 
State,  66  Tex.  Cr.  R.  225,  120  S.  W.  421.  We 
have  read  the  bUl,  however,  and  If  it  was 
in  condition  authorizing  Its  consideration  we 
would  not  hold  that  the  trial  court  erred  In 
its  ruling. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 


JANKS  V.  STATE.     (No.  4454.) 

(Court  of  Criminal  Appeals  of  Texas.    April  25, 

1917.     On  Motion  for  Rehearing, 

June  13,  1917.) 

1.  INDIOTIGENT  AND   IrfORUATION  ®=s>70— IvT- 
FOBMATION— SUFBMOIENCT. 

An  information,  alleging  that  the  prosecuting 
witness  stated  accused  threatened  to  take  his 
life,  etc.,  held  insufficient  because  not  positive- 
ly alleging  accused's  commission  of  offense,  but 
only  that  affiant  <*argcd  him  with  it. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  192.] 

On  Motion  for  Rehearing. 

2.  Homicide  <g=>2o6  —  Xbbeats  to  Khx  — 
Sufficiency  or  Evidence. 

Evidence  that  accused  stated  he  would  get 
bis  gun  and  kill  an  officer  before  allowing  him 
to  seize  property  under  writ  of  sequestration, 
which  was  denied  by  defendant,  held  not  to  sus- 
tain a  conviction  for  making  threats  to  kill. 

(Ed.   Note. — For   other   cases,   see   Homicide, 
Cent  Dig.  |  542.] 


Appeal  from  McLennan  Ooonty  Ooort; 
James  P.  Alexander,  Judge. 

Ik  Janks  was  convicted  of  making  threats 
to  kill,  and  appeals.    Reversed  and  remanded. 

John  L.  Poulter,  of  Ft  Worth,  for  appel- 
lant E.  B.  Hendricks,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  mere  are  several  ques- 
tions suggested  for  revision,  but  onder  the 
view  we  take  of  the  case  but  one  Is  necessary 
to  be  considered  as  It  disposes  of  this  aiq;>eal 
as  presented. 

[1]  The  Information  reads  as  follows: 
"Personally  appeared  before  me  the  undersigm- 
ed  authority  J.  S.  Dixon,  who,  after  bein^  duly 
sworn  deposes  and  says  that  L.  Janks  in  the 
county  of  McLennan  and  state  of  Texas,  here- 
tofore on  or  about  the  8th  day  of  November  A. 
D.  1916,  did  then  and  there  unlawfully  and 
seriously  threaten  to  take  the  life  of.  a  human 
being,  to  wit,  J.  S.  Dixon,  and  did  then  and 
there  unlawfully  and  seriously  threaten  to  in- 
flict serious  bodily  injury  upon  a  human  being, 
to  wit  J.  S.  Dixon,  against  the  peace  and  digr- 
nity  of  the  state." 

This  Information  Is  not  sufficient  The 
question  having  be«i  passed  njwn  several 
times,  we  deem  It  unnecessary  to  discuss  it, 
but  <dte  the  authorities  which  are  In  point. 
Zlnn  V.  State,  68  Tex.  Cr,  R.  149,  161  S.  W. 
825,  and  Oompton  v.  State,  71  Tex.  Cr.  R.  7, 
158  S.  W.  515. 

The  Information  being  Insufficient,  the 
judgment  Is  reversed,  and  the  cause  remand- 
ed. 

On  Motion  for  Rehearing. 

On  the  former  day  of  the  term  tb»  judg- 
ment herein  was  reversed  and  remanded. 
Since  the  rendition  of  that  opinion  the  state 
has  filed  a  motion  for  rehearing,  supplying 
an  Information,  which  seems  to  be  In  accord 
with  the  law.  The  motion  for  rehearing  Is 
granted,  and  the  record  passed  on  as  pre- 
sented. 

We  think  it  ought  to  be  stated  that  many 
of  the  records  brought  before  this  court  re- 
cently have  been  sent  up  in  a  very  negligent 
and  careless  manner.  Papers  have  been  tran- 
scribed wrongly,  and  some  omitted.  Defec- 
tive records  In  all  forms  hare  been  be- 
fore this  court  recently,  and  It  may  be  nec- 
essary, unless  this  matter  be  changed  and 
the  records  attended  to  as  they  should  be, 
and  made  up  according  to  the  rules;  that  this 
court  may  be  called  upon  to  administer  some 
discipline.  We  call  attention  to  tbis,  and 
hope  the  clerks  will  not  be  negligent  here- 
after. 

[2]  This  case  Is  based  upon  the  proposi- 
tion that  appellant  made  serious  threatsr  to 
kill  John  S.  Dixon,  The  evidence  shows  that 
appellant,  a  boy  about  19  years  of  age,  bad 
bought  .a  buggy  supiwae^ly  on  the  Install- 
ment plan  or  on  credit,  and  had  not  fully  paid 
for  It  The  seller  had  Instituted  a  sequestra- 
tion case,  and  Dixon  and  another  party  went 
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oat  to  Icry  ttte  writ  of  aeqnestratton  and 
take  tbe  buggy.  Wbea  they  wait  to  the  real- 
denoe  of  appeUaut's  father  to  get  the  bnggy 
appellant  was  down  In  the  field  at  work. 
He  saw  them,  and  came  to  where  they  were. 
Upon  being  Informed  they  Intended  to  take 
the  baggy,  he  told  them  tbey  could  not  do  so. 
This  broDght  trouble  between  them,  the  state 
contending  that  he  threatened  to  kill  the  of- 
ficers, or  words  to  that  effect  Sharp  words 
occaired,  and  Dixon  Informed  him  that  he 
would  take  the  bnggy,  and  that  if  he,  appel- 
lant, wanted  to  use  his  gun,  he  had  better 
get  It  as  he,  Dixon,  was  armed.  He  says 
appellant  went  Into  the  house.  When  he 
came  back  he  had  sometblsg  In  bis  pocket 
He  says'  whatever  this  was  was  not  seen, 
bat  the  theory  of  tbe  state  was  that  it  was 
supposed  to  be  a  pistol.  Tbe  state's  theory 
was  that  during  this  discussion  appellant 
made  the  threat  that  if  Dixon  undertook  to 
carry  the  buggy  away,  he  "would  pump  him 
full  of  lead."  Appellant's  theory  Is  that  he 
did  not  threaten  to  kill  them  on  account  of 
the  boggy,  but  he  protested  against  their 
taking  the  buggy  under  tbe  circumstances, 
and  this  led  to  trouble,  and  Dixon  bit  him 
two  or  tlicee  times;  that  he  then  told  him  if 
he  did  not  quit  beating  him  be  would  pump 
him  full  of  lead.  Appellant  was  a  country 
boy  about  19  years  of  age,  and  had  bought 
this  boggy  on  a  credit,  tmt  Iiad  not  paid  for 
it,  and  this  sequestration  suit  was  brought 
to  take  tlM  buggy  away  from  him  and  carry 
it  to  town.  1!he  sequestration  writ  was  sub- 
sequently quashed  and  the  buggy  returned 
to  the  boy. 

Tbe  ooort  seemed  to  have  tried  this  case 
largely  upon  the  theory  it  was'  a  resistance  of 
appelant  to  tbe  execution  of  the  sequestra- 
tlom  writ,  and  not  threats  to  take  life.  What- 
evo'  threats  may  have  been  made,  whether 
conditional  or  not,  th^  grew  oat  of  tbe  fact 
that  the  parties  were  undertaking  to  execute, 
or  were  executing,  the  seqnestratlon  writ  and 
taking  tbe  buggy  away,  and  attendant  tacts 
and  drcnmstanoes.  After  a  careful  reading 
of  the  facts  in  the  case  we  are  of  opinion  that 
thegr  are  not  snffldent  to  Justify  the  verdict 
of  the  Inry.  nie  state  relied  upon  this  state 
of  case  as  made  by  the  witness  Dixon:  While 
he  bad  tbe  buggy  or  about  the  time  he  was 
talcing  It  appellant  came  walking  up  and 
said: 

"  'What  are  you  going  to  do  with  my  buggy  7* 
and  I  told  him  I  was  going  to  take  it  to  town. 
I  showed  him  the  writ  and  gave  him  a  citation. 
He  would  not  take  the  citation,  and  I  stuck  it 
under  his  suspenders.  He  says,  'You  can't  take 
that  buggy  on,'  and  I  said,  'I  certainly  will;' 
that  I  bad  a  writ  for  it  and  was  going  to  take 
it.  Be  said,  'I  will  go  and  get  my  gon  and  kill 
yoa  before  yon  aball  take  it'  I  told  bim  to  go 
get  his  gun;  that  I  already  had  mine.  He  was 
in  hia  sMrt  sleeves,  and  he  turned  and  went  into 
the  bonae,  and  in  a  few  minntes  he  came  out 
with  his  coat  on,  and  with  something  sticking 
lip  in  his  hip  podiet     He  then  said,  'You  had 


just  as  wdl  cut  It  loose:  If  yon  don't  I  will 
pump  you  full  of  lead.'  I  made  a  grab  at  him, 
and  just  struck  the  lapel  of  bis  coat  with  my 
fingers,  and  he  run  back  into  the  yard.  Aboot 
that  time  I  heard  a  woman  scream,  and  they 
came  running  from  everywhere;  Some  came  out 
from  the  house  and  some  from  behind  tlie  house 
and  some  from  the  field;  there  must  have  been 
12  or  15  people  come  running  up  around  me." 

This  Is  a  general  statement,  and  as  strong 
as  the  state  put  its  case.  This  is  the  party 
whose  life  was  threatened-.  This  witness 
testified  and  the  facta  all  show  without  con- 
tradiction that  this  was  the  state's  case.  The 
defendant  denied  these  tbingB,  and  said  he 
was  struck  by  Dixon  and  finally  knocked 
down,  and  It  was  at  that  time  he  said  he 
would  pump  him  full  of  lead  if  he  did  not 
quit  beating  blm;  that  he  had  no  pistol,  and 
that  he  did  not  get  a  pistol  when  he  went 
in  the  bouse.  This  was  but  a  conditional 
threat  It  was  not  executed,  nor  so«ight  to 
be  executed.  If  the  state  is*  rlj^t,  and  be  had 
the  pistol,  he  could  have  done  so.  If  he  was 
right  about  it,  he  had  no  pistol,  and  could 
not  do  anything.  It  was  not  a  ftiture  threat, 
bat  it  was  a  threat  now  to  be  executed  and 
at  the  time  It  was  mad&  He  did  not  execute 
It,  or  attempt  to  execute  It,  and  the  evidence, 
in  the  Judgment  of  the  writer,  excludes  the 
idea  that  it  was  seriously  made  to  kill,  and 
he  is  not  willing  under  this  record  to  permit 
this  conviction  to  stand. 

"Hie  state's'  motl<Hi  for  rehearing  Is  grant- 
ed, and  the  Judgment  now  reversed  and  re- 
manded on  questions  presented  by  appellant 


BRISCOE  V.  STATE.    (No.  4507.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  9, 
1917.) 

1.  GBnaiTAi.  liAW  «s»814(l)  —  Pandkbino  — 
iNsiBTTcnoNS— Apfucation  to  Case. 

An  instruction  that  if  defendant,  by  any 
means  set  out  in  statute  on  pandering,  caused  a 
certain  woman  to  enter  or  remain  in  house 
where  prostitntion  was  encouraged  or  allowed, 
he  wonld  be  guilty  of  pandering,  is  erroneous, 
where  many  means  enumerated  in  statnte  were 
not  charged  nor  proven. 

[Ed.    Note.— For    other   cases,   see   Criminal 
Law,  Cent  Dig.  {{  1979,  1980.] 

2.  WmrassEs  «=9.380(5)— IitPKAOHiacKT— Own 
Witness— CoNTBADicTOBT  Statements. 

The  state  has  no  right  to  elicit  from  its  own 
witness  testimony  which  it  knows  in  advance 
will  be  contrary  to  statements  made  by  her  in  an 
affidavit,  as  a  foundation  for  introducing  affida- 
vit itself,  containing  incriminating  statements, 
for  purpose  of  impeachment. 

[Ed.  Note.— For  other  cases,   see   Witnesses, 
Cent  Dig.  if  1214,  1219.] 

3.  Witnesses  «=>38(K5)  —  Ikpeachment  — 
Own   WnwEss  —   Contbadiotobt   Staib- 

HKNTS. 

The  state  cannot  impeach  its  own  witness 
by  proving  inconsistent  statements,  where  such 
witness  simply  fails  to  remember,  or  refuses  to 
state  facts,  or  fails  to  make  out  state's  case, 
since  this  is  a  mere  failure'  to  make  proof. 

[EM.   Note.— For  other  cases,  see   Witneaaes, 
Cent  Dig.  !§  1214,  1219.]  ^^ 
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4.  Obihinai.  Law  «5»870—PAirDEBiwa— Evi- 
dence OF  Othkb  Qtfenses. 
In  a  prosecntion  for  panderi&g,  where  state 
daims  that  defendant  connived  at  his  wife's  illic- 
it intercourse,  evidence  is  admissible  on  its  be- 
half that,  several  years  before  events  on  which 
indictment  is  based,  she  had  intercourse  with 
men  without  defendant's  knowledge,  though  he 
was  jealous. 

[EM.  Note. — S\}r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  825-829.] 

Appeal  from  District  Court,  Taylor  Coim- 
ty;   Joe  Burkett,  Judge. 

j.  H.  Briscoe  was  convicted  of  the  offense 
of  pandering,  and  appeals.    Beversed. 

Ben  L.  Cox,  of  Abilene,  for  appellant.  E. 
B.  Boidilcka,  Asst  Atty.  6«i.,  for  the  State. 

DAVIDSON,  F.  J.  Appellant  was  convict- 
ed of  pandering;  his  punlsbment  bring  a»- 
sessed  at  five  years'  confinement  in  the  peni- 
tentiary. 

The  Indictment  contains  six  oomits,  pre- 
senting several  idiases  of  the  statute  defining 
pandering.  Some  clause  of  the  statute  was 
selected  and  placed  In  these  different  counts. 
The  writer  deems  it  necessary.  In  view  oi  the 
authorities,  to  discuss  two  propofdtlons:  First, 
alleged  errors  In  the  court's  diarge ;  second, 
admission  of  testimony  to  which  exceptions 
were  reserved. 

[1]  The  court  in  the  first  section  of  the 
charge  copies  the  entire  statute  defining  the 
offense  of  pandering,  which  contains  a  great 
many  ways  by  which  that  offense  may  be 
committed.  Quite  a  number  of  these  were 
not  charged  in  any  count  in  the  indictment. 
Exception  was  taken  to  this  general  state- 
ment of  the  court,  which  might  not  be  snfll- 
dently  erroneous  to  require  a  reversal,  but 
for  the  fact  that  the  third  subdivlsKm  of  the 
charge  undertakes  to  submit  the  law  not 
applicable  to  the  facts  nor  warranted  by  the 
law  as  applied  to  the  Indictment  It  will  be 
quoted: 

"Now,  if  yon  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant,  J.  H. 
Briscoe,  on  or  about  October  23,  1916,  the  date 
alleged  in  the  indictment  in  the  county  of  Tay- 
lor and  state  of  Texas,  procured,  or  attempted 
to  procure,  or  was  then  and  there  concerned  in 
procuring,  Beatrice  Briscoe,  a  female,  or  by 
abuse  of  his  (the  said  J.  H.  Briscoe's)  position  of 
confidence  and  authority,  or  by  any  of  the  means 
or  methods  set  forth  above,  in  paragraph  num- 
bered 1,  of  this  charge,  defendant  caused  Bea- 
trice Briscoe  to  enter  or  remain  in  a  place  or 
house  where  prostitution  was  then  and  there  en- 
courasned  or  allowed,  you  will  find  him  guilty  of 
pandering  as  charged  in  the  indictment,  and  as- 
sess his.  punishment,"  etc. 

It  will  be  seen  that,  In  thus  authorizing 
the  Jury  to  convict,  they  were  told  that  If  ap- 
pellant, by  any  of  the  means  set  out  In  subdi- 
vision No.  1,  which  contained  all  the  defini- 
tions Of  pandering,  cansed  Beatrice  Briscoe  to 
enter  or  remain  in  a  house  where  prostitu- 
tion was  encouraged  or  allowed,  he  would  be 
guilty.  The  exception  is  well  taken.  The 
court  Is  not  authorized  to  submit  any  theory 
of  the  law  for  conviction,  except  as  charged 
in  the  Indictment  and  supported  by  the  facts. 


Many  of  those  clauses  w«re  ttot  charged  in 
the  indictment,  and,  bad  they  been  charged, 
the  state  did  not  even  attempt  to  prove 
many  of  than;  at  least,  if  the  state  did,  tlie 
evidence  is  not  incorporated  In  this  record. 
The  facts  relied  upon  by  the  state  substan- 
tially show  that  appellant  and  his  wife  lived 
in  Abil^ie,  prior  to  the  alleged  offense,  in  a 
home  of  their  own,  a  private  residence ;  that 
on  or  about  the  23d  of  October  a  man  whose 
name  is  Fee  had  a  conversation  with  the  de- 
fendant with  reference  to  finding  a  loose  wo- 
man. He  testified  that  appellant  conveyed 
him  within  a  block  of  his  (appellant's)  bousev 
where  Mrs.  Briscoe  lived,  and  pointed  to  the 
house,  putting  him  out  of  his  auto  at  that 
point;  that  he  (^ee)  w^it  to  the  bouse  and 
had  intercourse  with  appellant's  wife,  paying 
her  a  financial  consideration.  Later,  with- 
out appellant's  connivance.  Fee  took  one  or 
two  others  to  the  house,  and  they  had  inter- 
course with  Mrs.  Briscoe.  There  Is  some  evi- 
dence that  that  house  sustained  the  reputa- 
tion of  being  one  of  ill  fame,  and  there  is  evi- 
dence, also,  that  Mrs.  Briscoe  sustained  the 
reputation  of  being  of  loose  virtue. 

Appellant's  case  was  the  converse,  and  un- 
der this  state  of  case  the  Jury  was  authorized 
by  the  court's  charge  to  find  appellant  guilty, 
if  he  did  any  of  the  acts  set  out  in  the  stat- 
ute. That  statute  provides,  if  any  person 
shall  procure,  or  attempt  to  procure,  or  be 
concerned  in  procuring,  with  or  without  her 
consent,  a  female  Inmate  for  a  house  of  pros»- 
tltntlon,  or  who  by  promises,  threats,  vio- 
lence, or  by  any  device  or  scheme,  shall  cause. 
Induce,  persuade,  or  encourage  a  female  per- 
son to  become  an  Inmate  of  a  house  of  pros- 
titution, or  shall  procure  a  place  as  inmate 
in  a  house  of  prostitution  for  a  female  per- 
son, or  person  who  shall  by  promises,  threats, 
violence,  or  by  any  device  or  scheme,  cause, 
induce,  persuade,  or  encourage  an  Inmate  of  a 
house  of  prostitution  to  remain  therein  as 
such  inmate,  or  any  person  who  shall  by  fraud, 
or  artifice,  or  by  duress  of  person  or  goods,  or 
by  abase  of  any  position  of  confidence  or  au- 
thority procure  any  female  person  to  become 
or  remain  an  Inmate  of  a  house  of  111  fame, 
or  to  enter  any  place  In  which  prostitution 
Is  encouraged  or  allowed  in  this  state,  or  to 
come  into  this  state,  or  to  leave  this  state, 
for  the  purpose  of  prostitution,  or  who  shall 
procure  any  female  persim  to  become  an  in- 
mate of  a  house  of  111  fame  within  this  state, 
or  who  shall  give,  or  agree  to  receive  or  give, 
any  money  or  thing  of  value  for  procuring,  or 
attempting  to  procure,  any  female  person  to 
become  an  inmate  of  a  bouse  of  ill  fame  with- 
in this  state,  or  to  come  into  or  leave  this 
state,  for  the  purpose  of  prostitution,  shall 
be  guilty  of  pandering.  Many  of  these 
things,  as  before  stated,  were  not  charged  in 
the  indictment,  and  there  was  no  evidence 
introduced,  or  sought  to  be  introduced,  that 
undertook  to  sustain  many  of  tlieae  clauses 
of  the  statute;  yet  the  court  authorized  a 
omvictiou  for  a  violation  of  any  of  them 
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tbough  not  charged  In  the  Indictment    This 
Is  reversible  error. 

There  Is  another  proposition  In  the  case 
that  will  require  reversaL  AK)ellant'8  wife 
was  used  as  a  witness  by  the  state.  She  did 
not  testify  as  dpslred  for  the  state;  in  fact, 
her  testbnony  would  show  that  her  course 
of  conduct,  while  Illicit,  was  secret  and  hid- 
den from  appellant,  that  he  knew  nothing 
about  it,  and  that,  while  sometimes  he  was 
Jealous,  she  was  able  always  to  persuade  him 
of  the  fact  that  she  was  virtuous,  and  his 
suspicions  were  not  justified.  Before  mov- 
ing to  the  county  of  Taylor,  to  the  dty  of 
Abilene,  he  became  sufficiently  jealous  of  her 
on  one  occasion  to  kill  a  party.  This  killing 
occurred  in  a  different  section  of  tbo  state. 
After  appellant  was  arrested,  she  went  to  the 
courthouse  with  a  view  of  visiting  her  hus- 
band in  jaiL  The  officers  took  charge  of  her, 
and  told  her  they  were  going  to  put  her  in 
Jail,  and  perhaps  did  so.  While  in  their  cus- 
tody, and  under  their  influence  and  control, 
she  made  a  written  statement  before  a  Ja»- 
tice  of  the  peace,  which  was  duly  signed  and 
made  Into  the  form  of  an  affidavit.  In  this 
affidavit  her  statements  would  show  that  ap- 
pellant was  guilty  of  pandering,  and  permit- 
ted. If  not  procured,  her  to  sell  her  body  for 
the  purpose  of  gain.  This  statement  was 
made  1p  October,  1916.  On  the  7th  of  March 
following  she  wrote  the  district  attorney  a 
letter  to  the  effect  that  her  affidavit  was 
false,  and  she  would  not  testify  as  therein 
stated.  Her  letter  to  the  district  attorney  Is 
as  follows: 

"Abilene,  Texas.  March  7,  1917. 
"Mr.  Boaenqnest:  I  want  to  pnt  you  on  notice 
that  I  was  scared  into  signing  a  statement  be- 
fore the  justice  o£  the  peace.  There  is  no  truth 
in  it,  and  I  was  scared  into  signing  it.  Mr. 
Briscoe  did  not  know  anything  about  me  making 
dates.  I  had  kept  it  from  him.  He  never  made 
any  dates  for  ma  that  I  know  of. 

"[Signed]    Beatrice  Briscoe." 

When  Mrs.  Briscoe  failed  to  testify  to  in- 
criminating facts,  the  district  attorney  to(A 
tbis  affidavit,  and,  question  by  question, 
which  is  quite  lengthy,  asked  her  whether 
those  statements  were  true  or  false.  With- 
oat  stating  her  testimony  in  this  respect,  It 
is  sufficient  to  state  that  she  contradicted 
the  matters  set  out  in  the  affidavit,  and  aft- 
er tbe  district  attorney  finished  this  matter 
be  placed  In  evidence  before  the  Jury  the  affi- 
davit itself.  To  all  this  objections  were  urg- 
ed. These  were  well  taken.  The  state  was 
not  surprised  at  tbe  testimony  of  this  wit- 
ness, t>ecause  she  bad  notified  tbe  district 
attorney  on  the  7th  of  March,  prior  to  the 
trial,  that  she  would  not  testify  as  indicated 
In  the  affidavit;  therefore  the  district  at- 
torney was  not  and  could  not  have  been 
surprised.  This  comes  within  the  rule  laid 
down  by  our  decisions  as  being  a  failure 
of   testimony. 

[I]  The  rule  is  that  a  party  may  not  place 
a  witness  on  the  stand  under"  such  clrciim- 
stancee  in  order  to  lay  a  predicate  for  crimi- 


nating facts,  or  place  snob  evidence  before 
the  Jury  under  the  guise  of  impeachment. 
In  other  words,  in  this  case  the  prosecution 
was  not  authorized  to  put  this  woman  upon 
the  stand  and  elicit  testimony  which  the 
state  knew,  or  was  advised  in  advance,  would 
not  be  In  accord  with  her  affidavit,  and  by 
falling  to  testify  to  the  facts  set  out  in  tbe 
affidavit,  which  would  have  been  criminat- 
ing, had  she  so  testified,  aa  a  predicate  for 
impeachment,  and  then  introduce  the  affi- 
davit or  sworn  statement  This  was  a  fail- 
are  of  testimony.  He  was  not  surprised  by 
her  failure  to  swear  as  indicated  in  the  affi- 
davit because  she  had  given  him  timely 
warning  In  writing.  These  matters  have 
been  the  subject  of  a  great  many  decisions. 
See  Holllngsworth  v.  State.  182  8.  W.  465; 
Taylor  v.  State.  179  8.  W.  116;  Wllllford 
V.  State,  86  Tex.  Cr.  B.  414,  37  S.  W.  761; 
Skeen  v.  State,  61  Tex.  Gr.  B.  89,  100  S.  W. 
770;  Benn  v.  State,  64  Tex.  Cr.  B.  639,  148 
S.  W.  167, 

[3]  It  Is  a  well-settled  rule  that  it  is  error 
to  permit  the  state  to  impeach  her  own  wit- 
ness, where  such  witness  simply  falls  to 
remember,  or  refuses  to  state  facts,  or  fails 
to  make  out  the  state's  case.  A  mere  fiiilnre 
to  make  proof  Is  no  ground  for  impeaching 
a  witness.  Bennett  v,  State,  24  Tex.  App. 
78,  5  S.  W.  527,  5  Am.  St  Bep.  876 ;  Duna- 
galn  V.  State,  38  Tex.  Cr.  B.  614,  44  S. 
W.  148;  Smith  v.  State,  45  Tex.  Cr.  B. 
620,  78  S.  W.  619 ;  Scott  v.  State,  62  Tex.  Cr. 
B.  164,  106  S.  W.  796;  Wells  v.  State,  48 
Tex.  Cr.  B.  461,  67  S.  W.  1020;  Owens  v. 
State,  46  Tex.  Or.  B.  14,  79  S.  W.  675;  Han- 
na  V.  State,  46  Tex.  Cr.  B.  6,  79  S.  W.  544; 
Ware  v.  State.  49  Tex.  Or.  B.  413.  92  S.  W. 
1093 ;  Quinn  v.  Stete,  61  Tex.  Cr.  B.  166,  101 
S.  W.  248;  Shackelford  v.  State,  27  S.  W, 
8;  Flnley  v.  State.  47  S.  W.  1015;  Knight  v. 
State.  65  S.  W.  88;  Gibson  v.  State,  34  Tex. 
Cr.  B  218,  29  S.  W.  1086;  Kesslnger  v. 
State,  71  S.  W.  5G7;  Erwin  v.  State.  32  Tex. 
Or.  B.  519.  24  S.  W.  904;  Ozark  v.  State, 
51  Tex.  Cr,  B.  106.  100  8.  W.  927;  Gill  v. 
State,  86  Tex.  Cr.  B.  689,  38  S.  W.  190; 
Largin  v.  State,  87  Tex.  Or.  B.  674.  40  S. 
W.  280;  ISiomas  ▼.  State.  14  Tex.  App.  72; 
Dawson  v.  State.  74  a,  W.  912;  Gobs  ▼. 
State,  67  Tex.  Cr,  B.  657,  124  S.  W.  107. 

[4]  There  is  another  qnesticm  the  writer 
believes  requires  notice.  The  state,  over 
objection,  introduced  evidence  that  the  wife 
of  appellant  had  Intercourse  with  other  par- 
ties in  Tom  Green  county,  some  two  or  three 
years  before  they  moved  to  Abilene  in  Taylor 
county.  This  testimony  came  from  her,  but 
she  swore,  also,  that  of  this  appellant  was 
not  aware.  She  stated  he  was  somewhat 
Jealous  of  her  on  account  of  the  attentions 
he  observed  paid  her  by  other  men,  and  this 
created  some  family  friction,  which  she  end- 
ed by  her  persuading  her  husband  there  was 
nothing  wrong  about  It  and  she  always  suc- 
ceeded In  accomplishing  this.  After  they 
left  that  section  and  went  to  Taylor  county, 
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tor  something  like  15  months  sbe  did  not 
have  Intercourse  wltb  men,  bat  began  it 
again,  and  It  was  one  or  more  of  tbe  Abilene 
transactions  wblch  was  used  by  the  state 
as  a  predicate  for  this  prosecution.  The 
writer  Is  of  opinion  that  the  testimony  with 
reference  to  her  previous  life  In  Tom  Green 
county  should  not  have  been  Introduced 
against  the  defendant.  It  Is  not  shown  that 
he  was  In  any  way  connected  with  her  pros- 
titution In  that  section,  and  what  testimony 
there  la  In  the  record  rather  excludes  that 
Idea.  This  could  not  have  entered  Into  the 
case  so  far  as  be  was  concerned.  He  could 
not  bare  procured  a  thing  about  which  he 
was  Ignorant ;  and  she  testified  that  she  had 
to  some  extent  at  least  reformed,  and  had 
ceased  baring  Intercourse  with  men  for 
quite  a  while  after  their  remoral  to  Abilene. 
The  writer  is  of  opinion  that  the  testimony, 
under  the  circumstances  in  the  case,  should 
hare  been  confined  to  the  transactions  in 
Taylor  county,  both  as  to  predicate  for  ap- 
pellant's conviction  and  as  to  the  character 
of  the  woman  as  being  a  prostitute.  They 
did  not  undertake  to  prove  her  reputation, 
however,  In  Tom  Green  county,  but  only 
proved  her  individual  acts,  wbi<^  were  un- 
known to  appellant. 

As  tbe  writer  understands  the  law,  the 
fact  that  she  was  a,  prostitute  under  this 
statute  could  be  shown,  and  this  by  reason 
of  the  statute;  but  the  state  must  show 
that  the  woman  has  been  prostituted  by  the 
panderer,  or  In  some  way  brought  to  live 
a  life  of  UI  fame  and  prostitution  by  hitn. 
It  la  not  enough  for  the  appellant  to  be  Jeal- 
ous of  his  wife,  or  even  know  that  she  is  a 
prostitute.  Th«  statute  requires  more  than 
this  at  the  hands  of  the  accused.  He  must 
be  In  some  way  guilty  of  inducing  the  woman 
to  lead  a  life  of  shame  In  some  of  the  means 
provided  by  tbe  statute.  Knowledge  and 
want  of  action  on  his  part  is  not  sufficient 
He  must  do  something  to  violate  the  terms 
of  the  statute;  else  be  would  not  be  a 
panderer.  The  mere  knowledge  that  the 
woman  is  a  prostitute  will  not  constitute  the 
accused  a  panderer.  He  must  do  something, 
connect  himself  In  some  way,  with  the  prosti- 
tute, to  Induce  her  to  act  The  majority  of 
this  court  believe  tbe  above  last-stated  mat- 
ters In  regard  to  Mrs.  Briscoe's  acts  in  Tom 
Green  county  were  properly  admitted. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


ROBINSON  V.  &TATBJ.    (No.  4616.) 

(Court  of  Criminal  Appeals  of  Tezaa 
June  6,  1917.) 

Intoxicating  Liquobs  4=3223(6)— Criuinal 
Peosecution— Proof. 
Under  Pen.  Code  1911,  arts.  589,  591,  de- 
fining pursuit  of  occui^ation  of  selling  intoxicat- 
ing liquors,  where  indictment  alleges  making  of 


a  sale  to  each  of  two  named  p^soos  within 
three  years  next  preceding  its  nlinf  a  charge 
that,  though  one  of  tbe  sales  alleged  is  not  prov- 
en, defendant  may  be  convicted  if  he  made  two 
other  sales  within  said  three  year  period,  is  er- 
roneous, since  tbe  making  of  the  sales  must  be 
proven  as  alleged  in  the  mdictment 

[Ed.  Note. — ^For  other  cases,  see  IntoTJcwting 
Liquors,  Cent  Dig.  i  274.] 

Appeal  from  District  C!ourt,  Taylor  Coon- 
ty;    Joe  Burkett,  Judge. 

Clarence  Robinson  was  convicted  of  the 
offense  of  pursuing  occupation  of  selling 
liquors  in  a  prohibited  district,  and  appeals. 
Reversed. 

Harry  Tom  King,  of  Abilene,  for  appeUant. 
B.  B.  Hendricks,  Asst.  Atty.  Geo.,  for  tbe 
State. 


MORROW,  J.  This  prosecution  was  for 
the  offense  of  pursuing  the  occupation  of  sell- 
ing intoxicating  liquors  In  a  prohibited  dis- 
trict 

The  subdivisions  of  the  statute  covering  the 
offense  are  articles  589  and  591,  P.  C,  as 
follows: 

"If  any  perg(»i  shall  engage  In  or  pursue  the 
occupation  or  business  of  selling  intoxicating 
liqnors,  except  as  permitted  by  law,  in  any  coun- 
ty, justice  precinct,  city,  town  or  subdiviuon  of 
a  county,  in  whiob  the  sale  of  intoxicating  liq- 
uor has  been  or  shall  hereafter  be  prohibited 
under  the  laws  of  this  state,  he  or  she  shall  be 

finished  by  confinement  in  the  penitentiary  not 
ess  than  two  nor  more  than  five  years."  Arti- 
cle 689. 

"In  order  to  constitute  the  engaging  in  or  pur- 
suing tbe  occupation  or  business  of  selling  intox- 
icating liquors,  within  the  meaning  of  this  law, 
it  Bhall  be  necessary  f<»  the  state  to  prove  in 
all  prosecutions  hereundw,  that  the  defendant 
made  at  least  two  sales  of  intoxicating  liquor 
within  three  years  next  preceding  the  filing  ot 
the  indictment"    Article  591. 

Tbe  Indictment  charged  the  offense  and 
that  one  sale  was  made  to  H.  H.  Alexander 
and  one  to  J.  W.  Tucker.  There  was  evidence 
tending  to  prove  that  appellant  bad  made 
one  sale  of  intoxicating  liquor  to  each  of  the 
parties  named,  bat  no  evidence  of  more  than 
one  sale  to  either  of  them,  and  no  evidence 
of  sales  to  any  other  part?  named  or  de- 
scribed In  tbe  evidence.  With  reference  to 
the  sale  to  Alexander  there  was  an  issue 
of  fact  as  to  whether  there  was  a  sale  made 
to  Alexander  by  appellant  or  whether  ap- 
pellant acting  as  the  agent  of  Alexander  pro- 
cured tbe  liquor  for  falm. 

The  cou^  recognizing  that  there  was  sndt 
an  issue  for  the  jury  submitted  It  In  the  fol- 
lowing language : 

"Xou  are  instructed  that,  if  you  believe  from 
the  evidence  that  the  defendant  acted  as  the 
agent  of  H.  H.  Alexander,  and  not  for  himadf, 
and  not  as  the  agent  of  the  seller  in  the  sole  or 
delivery  of  said  whisky,  if  you  find  said  sale 
was  made,  and  you  further  find  and  believe  from 
the  evidence  that  the  defendant  did  not  make 
at  least  two  other  and  different  aales  withia 
three  years  next  preceding  February  15,  1017, 
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the  date  of  tlie  fiHng  vt  tiM  indictment  herein, 
and  you  further  find  from  the  evidence  that  the 
defoidant  did  not  engage  in  and  pursue  the  oo 
mpation  and  business  of  selling  intoxicating 
liquor  in  territory  prohibited  by  hiw,  as  herein- 
before defined,  yon  vill  acqidt  the  defendant. 

"But,  on  the  oUier  hand.  If  you  do  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  did  not  act  as  the  agent  of  H.  H. 
Alexander  in  the  sale  and  delivery  of  the  whisky 
delivered  to  H.  H.  Alexander,  if  any  were  scdd 
and  delivered,  but  was  acting  for  himself,  or  foi 
the  seller,  and  if  you  further  believe  from  the 
evidoice  beyond  a  reasonable  doubt  that  the  de- 
fendant made  c»ther  and  different  sales  of  intoxi- 
cating liquor  within  three  years  next  preceding 
February  15,  1917,  and  you  further  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  waa  engaging  in  and  parauing  the 
occupation  and  business  of  selling  intoxicating 
liquor  in  territory,  prohibited  by  law,  as  here- 
tofore defined,  you  will  find  the  defendant  guilty 
and  assess  hia  punishment  as  hereinabove  set 
out- 
It  was  essential  that  the  indictment  al- 
lege the  making  of  two  sales  and  name  the 
parties  to  wbom  they  were  made.  It  was 
also  reqoired  that  this  be  proved.  Mizell  v. 
State,  5»  Tex.  Cr.  R.  226,  128  S.  W.  125; 
nteh  V.  State,  58  Tex.  Cr.  B.  366,  127  S. 
W.  1010;  Rhodes  v.  State,  75  Tex.  Cr.  E. 
658,  172  S.  W.  252;  Jones  v.  State,  76  Tex. 
Cr.  R.  239,  174  S.  W.  349;  and  numerous 
other  dedalons.  Proof  of  one  of  the  sales 
mentioned  would  not  be  sufficient.  Leonard 
T.  State,  68  Tex.  Or.  R.  549,  152  S.  W.  632. 
Proof  that  appellant  acted  as  the  agent  of 
Alexander  In  procuring  the  Uquor  from  an- 
other wonld  not  show  a  sale  by  the  appel- 
lant to  Alexander,  and  It  was  Incumbent  on 
the  court  to  so  advise  the  Jury.  Campbell 
v.  State,  37  Tex.  Or.  B.  572,  40  S.  W.  282 ; 
Driver  v.  State,  48  Tex.  Or.  R.  20,  85  S.  W. 
Vm-,  Evans  ▼.  State,  55  Tex.  Or.  R,  450,  117 
S.  W.  167.  The  charge  given  was  subject  to 
the  oonstmctlon  that,  even  though  no  sale  was 
proved  to  Alexander  by  appellant,  he  might 
nevertheless  be  guilty.  It  tells  the  Jury  that, 
if  appellant  acted  as  the  agent  of  Alexander, 
and  not  for  himself,  and  not  as  the  agent  of 
the  seller,  he  might  nevertheless  be  guilty 
If  the  Jury  should  find  that  he  had  made  two 
other  sales  within  the  three-year  period 
chaiged  in  the  tndictment  There  was  no 
evidence  of  other  specific  sales;  but  If  there 
had  been  such  evidence,  the  court  should 
nevertheless  have  Instructed  the  Jury  In  such 
manner  that  they  would  have  clearly  under- 
stood that  It  was  essential  to  a  conviction 
that  the  state  prove  that  appellant  made 
the  sale  to  Alexander.  The  failure  of  the 
court  to  do  so  was  excepted  to  and  exceptions 
were  reserved  to  the  refusal  of  special  charg- 
es covering  the  subject  The  refusal  of  the 
court  to  correct  this  error  requires  a  reversal 
of  the  case. 

We  find  no  other  errors  In  matters  that  are 
likely  to  arise  upon  another  trial. 

^e  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded. 


SOU5raBRN  SUEBTT  00.  «t  al.  t.  MOOBJEJ. 
(Na  207.) 

(Court  of  CSvU  Appeals  of  Texas.     Beaumont 
May  8,  1917.) 

Masteb  and  Sebvanz  «=b388  —  Woskmkn's 
Compensation  Act  —  Wuo  may  Recovkb  — 
Bbneficiabies. 
Under    the   Workmen's   Compensation    and 
Employers'    Iiiability    Act    (Acts    33d    Leg.    c. 
179),  only  the  dependent  and  widowed  mother  of 
deceased  minor  servant  was  entitled  to  compen- 
sation, where  the  only  other  relatives  were  minor 
brothers  and  sisters. 

Appeal  from  Jefferson  Oountgr  Court;  D. 
P.  Wheat,  Judge. 

Action  by  H.  J.  Moore,  for  the  benefit  of 
his  wife  and  others,  agattuit  the  Southern 
Surety  Company  and  others.  Judgment  for 
plaintiff  in  part,  and  defendants  appeal,  and 
plaintiff  appeals  from  so  much  of  the  Judg- 
ment as  is  adverse  to  him.    Affirmed. 

CtoiA,  Lord,  Lawhon  &  Ney,  of  Beaumont, 
for  appellants.  Andrews,  Streetman,  Burns 
&  Ix>gue,  of  Houston,  for  appellee. 

HIGHTOWER,  O.  J.  This  suit  was  brought 
by  the  plaintiff,  H.  J.  Moore,  for  the  benefit 
of  his  wife,  Carmelite  Moore,  and  also  as 
next  friend,  for  the  benefit  of  Kelley  Smith, 
Mamie  Smith,  James  Smith,  Corlnne  Moore, 
Joseph  Moore,  and  Jack  Moore,  who  are 
minors,  against  Southwestern  Surety  In- 
surance Company  and  Southern  Surety  Com- 
ptmy,  as  defendants,  to  recover  a  money 
Judgment 

Mrs.  Carmelite  Moore  is  the  surviving 
mother,  and  the  above-named  minors  are  the 
surviving  brothers  and  sisters  of  Kimmey 
P.  Smith,  deceased,  who  at  the  time  of  his 
decease,  on  May  10,  1915,  was  19  years  of 
age. 

The  defendants  are  liability  Insurance  com- 
panies doing  business  In  this  state  in  ac- 
cordance with  the  act  of  the  Thirty-Third 
Legislature  (chapter  179),  known  as  .the 
Workmen's  Compensation  Act  and  Ehnploy- 
ers'  Liability  Act,  and  are  authorized  to  In- 
Btire  payment  of  compensation  to  employes 
who  may  be  injured  or  killed,  aa  mentioned 
and  provided  by  said  act 

At  the  time  of  his  death  the  said  Kimmey 
Smith  was  an  employ^  of  one  D.  E.  Hart- 
ford, who  had  theretofore  taken  out  a  policy 
of  insurance  covering  his  employes,  IncluHing 
said  deceased,  with  the  first-named  defendant, 
which  policy  was  In  force  and  effect  at  the 
date  of  the  death  of  said  Kimmey  Smith. 

The  deceased  met  hl«  death  by  accident 
while  engaged  In  the  discharge  of  the  duties 
of  his  employment,  and  after  his  death  the 
plaintiff  duly  compiled  with  all  the  provisions 
of  said  policy,  and  with  the  provisions  of 
said  act,  with  the  view  and  for  the  purpose 
of  collecting  the  amount  due,  under  the  terms 
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of  eald  policy,  to  Qie  beneficiaries  of  deceased, 
as  provided  by  aald  policy  and  by  said  act 
Klmmey  Smith  at  tbe  time  of  bis  death  was 
unmarried,  and  his  mother  and  the  minor 
brothers  and  sisters  above  named  are  bis 
nearest  of  kin,  bis  father  having  died  some 
time  prior.  Klnuney  Smith  was  receiving 
as  compensation  at  the  time  of  Ills  death 
$8  per  week. 

Plaintiff  claimed  In  his  petition  that  the 
mother  and  brothers  and  sisters  of  Klmmey 
Smith  were  all  entitled  to  share  In  the 
amount  due  under  said  policy  and  the  said 
act  of  the  Legislature,  and  were  beneficiaries 
of  the  deceased,  Klmmey  Smith,  as  provided 
and  contemplated  by  said  act 

The  answers  of  defendants  consisted  of  a 
general  demurrer  and  general  denial. 

The  cause  was  tried  before  the  court  with- 
out a  jury,  and  Judgment  wae  rendered  In 
favor  of  plaintiff  for  the  benefit  of  his  wife, 
Carmelite  Moore,  surviving  mother  of  the 
deceased,  Klmmey  Smith,  for  the  sum  of 
$372.60,  that  amount  being  60  per  cent  of 
the  weekly  earnings  of  deceased  at  the  time 
of  trial,  with  Interest  due  up  to  that  time 
The  trial  court  denied  plaintiff  any  recovery 
in  behalf  of  said  minors,  brothers,  and  sis- 
ters of  deceased,  on  the  ground,  as  stated  in 
his  conclusions  of  law,  that  the  deceased  be- 
ing a  minor  at  the  time  of  his  death,  and 
contributing  all  his  earnings  to  his  mother, 
she  alone  was  entitled  to  recover. 

The  defendant  Southern  Surety  Company, 
while  It  had  no  connection  with  the  policy  In 
question  originally,  assumed  all  the  liabilities 
of  its  codefendant  subsequent  to  the  issu- 
ance of  the  policy,  which  explains  Its  connec- 
tion with  this  suit. 

From  the  judgment  in  favor  of  said  sur- 


viving mother,  both  defendants  have  ap- 
pealed, and  fr<Mu  that  part  of  the  Jndgment 
against  the  brothers  and  sisters  plaintiff. 
In  his  capacity  as  their  next  friend,  has 
appealed,  and  both  parties  assign  errors. 

Without  again  discussing  tbe  act  of  tbe 
Thirty-Third  Legislature  of  this  state, 
known  as  the  Workmen's  Compensatioa  Act 
and  Employers'  Liability  Act,  we  have  con- 
cluded that  the  Judgment  of  the  trial  court  ta 
this  case  was  correct  In  holding  that  only 
the  mother  of  deceased  was  entitled  to  re- 
cover In  this  cause,  and  that  said  brothers 
and  sisters  were  not  entitled  to  recover.  We 
Infer  from  tbe  language  used  by  the.  trial 
court  in  his  conclusions  of  law  that  liability 
to  the  sisters  and  brothers  was  denied  by 
the  court  cm  the  ground  that  the  deceased 
wa«  a  minor,  and  that  his  earnings  belonged 
to  his  mother.  This  court  holds,  however, 
that  a  recovery  was  properly  denied  tbe 
brothers  and  sisters  of  the  deceased,  for  the 
reason  that  under  proper  construction  of  the 
act  above  mentioned  said  brothers  and  sla- 
ters were  not  beneficiaries  of  deceased,  and 
therefore  were  not  entitled  to  recover  against 
defendants  In  any  event.  Our  reasons  for 
this  conclusion  will  be  found  In  the  opinion 
of  this  court  in  the  case  of  F.  0.  Vanghan  et 
al.,  Plaintiffs  In  'Error,  v.  Southwestern 
Surety  Insurance  Company  et  al..  Defend- 
ants in  Error,  105  S.  W.  261,  decided  at  tbe 
present  term,  but  not  yet  officially  reported. 
We  do  not  deem  It  necessary  to  here  add 
anything  further  than  was  said  by  this  court 
In  the  case  above  referred  ta 

All  assignments  of  error  on  both  sides  will 
therefore  be  overruled,  and  the  Judgment  of 
the  lower  court  will  be  affirmed ;  and  it  is  so 
oidraed.  * 
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HOCSION  OHi  CO.  OF  TEXAS  t.  MILLEB. 
(No.  164.) 

(Court  of  Civfl  Appeala  of  Texas.     Beaumont. 

May  30,  1917.    Rehearing  Denied 

June  13.  1917.) 

1  iJPPKAi,  AND  Ebbob  <8=5>882(8)— Who  mat 

AlXEGK    E9BBOB    —    ADMISBIBILITT    OF    EVI- 
DENCE. 

Appellant  cannot  complain  that  redtals  in 
t  surveyor's  field  notes  were  erroneously  ad- 
mitted, where  he  read  such  field  notes  in  evi- 
dence, and  did  not  object  to  the  testimony  wnea 
it  was  offered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  3592.] 

2.  Appxai.  and  Ebbob  «=»S43(2)— Nbcessttt 

OF  Decision. 
In  trespass  to  try  title,  where  appellee  es- 
tablishes rec(»'d  titl^,  it  is  unnecessary  to  con- 
lider  his  claim  of  title  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EnoT,  Cent.  Dig.  {  .3331.] 

Appeal  from  District  Court,  San  Angus- 
tine  County ;    A.  B.  Davis,  Judge. 

Trespaaa  to  try  title  by  J.  H.  Miller 
against  the  Botiston  Oil  Company  of  Texas. 
Jndgment  for  plalntUT,  and  defendant  ap- 
peals.    Affirmed. 

Parker  «c  Kennerly  and  Fred  L.  Williams, 
all  of  Houston,  and  H.  O.  Head,  of  Sher- 
man, for  appellant.  Denman  &  Thomas,  of 
Lnfkin,  and  Jobn  F.  UcLaarin,  of  San  An- 
gustlne,  for  appellee. 

DAVIS,  3.  This  is  a  suit  in  trespass  to 
try  title,  brought  by  appellee,  J.  H,  Miller, 
against  the  appellant,  Houston  Oil  Company 
of  Texas,  and  in  which  suit,  the  plaintlfC 
pleaded  the  three,  five,  and  ten  year  stat- 
utes of  limitation,  and  sued  to  recover  the 
Green  Lane  160-acre  pre-«nptlon,  located  in 
San  Augustine  county. 

The  main  question  involved  in  the  case  is 
the  true  location  of  the  Green  Lane  160-acre 
pre-emption,  owned  by  aw>ellee,  and  the  true 
location  of  the  Gulf,  Colorado  &  Santa  V6 
section  No.  1,  owned  by  appellant ;  the  conten- 
tion of  appellant  being  that  an  extension  of 
the  south  boundary  line  of  the  Gulf,  Colora- 
do k  Santa  T6  section  No,  1,  east  of  the 
Francis  Hill  west  line,  is  the  true  south 
boundary  line  of  the  Green  Lane  160-acre 
preemption  survey,  and  an  extension  of  the 
most  eastern  line  of  the  Gulf,  Colorado  & 
Santa  V6  section  No.  1  south  forms  the  true 
east  boundary  line  of  the  Green  Lane,  and 
that  the  west  boundary  line  of  the  Francis 
Hill  survey  forms  the  most  eastern  bound- 
ary line  of  Gulf,  Colorado  &  Santa  F6  section 
Ko.  1,  and  the  east  boundary  line  of  the 
Green  Lone  survey.  Opposed  to  this,  the  ap- 
pellee contends  that  the  Green  Lane  160-acre 
pre-emption,  as  originally  located  on  the 
ground  by  the  surveyor  Hoberts  in  1855, 
lacks  about  300  varas  of  reaching  the  Frau- 
ds Hill  survey  on  the  east,  and  about  300  or 
400  raras  of  reaching  the  extension  of  the 
south  boundary  line  of  ttie  Golf,  Colorado  & 


Santa  F6  section  No.  1  en  the  sontii.  The 
following  plat  will  assist  in  showing  more 
clearly  the  contentions  of  the  parties : 

KKLL-Oaa    ^iiKvm^ 


G.,  C-***  *.«  ««e.  HS I 


Mil-fwcrnj^^ 
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Francis  i-ln.i.. 


A.  O.  BAT  e.r<tAM 

Comers  marked  "X"  mark  the  location  of 
the  Green  Lane  survey,  as  claimed  by  ap- 
pellee; and  corners  marked  "O"  mark  the 
location  of  the  Green  Lane  survey,  as  claim- 
ed by  appellant.  It  will  be  noticed  that  the 
north  line  of  the  Green  Lane  survey,  as 
claimed  by  appellant,  runs  through  both 
fields  of  appellee,  and  through  his  house; 
there  being  a  little  more  Improvement  north 
of  this  line  than  south  of  It. 

The  Gulf,  Colorado  A  Santa  F6  section  No. 
1  Is  a  640-acre  survey,  and  was  patented  on 
May  16,  1882.  This  patent  calls  to  begin 
at  the  northwest  comer  of  the  Francis  Hill 
survey,  and  then  calls  to  run  south,  1,420 
varas  to  the  northeast  comer  of  a  survey  of 
160  acres  made  for  Green  Lane,  and  at  this 
{Mint  calls  for  a  stake,  and  a  red  oak,  mark- 
ed X,  bearing  south  10  degrees  east  9  varas ; 
thence  west  with  said  Lane's  north  boundary 
line  950  varas  to  his  northwest  comer  pn 
two  pines,  both  marked  X;  thence  south 
with  8<»ne  950  varas  to  his  southwest  cor- 
ner on  A.  D.  Bateman's  north  boundary  line, 
a  poet  oak  marked  X  bears  east  3  varas. 

From  this  much  of  the  descTlpticm  in  this 
patent  to  the  Onlf,  Colorado  &  Santa  F4  sec- 
tion No.  1  it  is  plain  that  at  the  time  of  its 
Issuance  it  was  believed  and  understood  that 
the  Gulf,  Colorado  &  Santa  V6  section  No. 
1  and  the  Green  Lane  leo-acre  pre-emptloo 
Joined  the  Francis  Hill  survey  on  the  west 
and  the  Bateman  survey  on  the  south. 

From  a  careful  examination  of  the  record, 
however,  we  find  that  the  evidence  clearly 
shows  that  there  are  three  lines  running 
north  and  south,  east  of  the  Onlf,  'Colorado 
ft  Santa  F^  section  No.  1,  the  most  westerly 
of  these  three  lines  b^ng,  as  showA  by  a 
preponderance  of  the  testimony,  the  east 
boundary  line  of  the  Gulf,  Colorado  &  Santa 
F^  section  No.  1,  as  actually  run  on  the 
ground  by  the  surveyor,  though  the  survey- 
or, mistaking  this  line  for  the  west  line  of 
the  Francis  Hill  survey,  erroneously  called 
the  beginning  corner  of  the  Gulf,  Colorado  ft 
Santa  F^  section  No.  1  the  northwest  comer 
of  the  Francis  Hill. 

Since  1892,  wh«i  the  Green  Lane  survey 
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was  patented,  the  atate  lasoed  a  patent  to  O. 
C.  Goodwin  to  the  strip  of  land  lying  east  of 
tlie  Gulf,  Colorado  &  Santa  F^  section  No.  1, 
and  the  Green  Lane  survey,  between  these 
surreys  and  the  Francis  HUl  surrey,  and 
that  strip  of  land  lying  south  of  the  Green 
Lane  survey  between  the  Green  Lane  sur- 
vey and  the  Bateman  survey. 

We  also  think,  and  the  Jury  so  found,  that 
the  true  location  of  the  Green  Lane  survey 
is  where  appellee  claims  that  it  is.  The  evi- 
dence on  this  question  Is  of  some  length,  a 
recital  of  which  we  do  not  think  necessary 
for  a  proper  disposal  of  this  case.     . 

[1]  It  is  well  established  by  the  evidence 
that  the  Green  Lane  survey  was  originally 
made  and  located  on  the  ground,  where  ap- 
pellee contends  that  It  is,  and  where  Wbltton, 
the  surveyor  who  ran  out  and  made  a  re- 
survey  of  the  Green  Lane  survey  on  June  9, 
1800,  locates  It,  and  made  the  field  notes  con- 
tained in  the  patent  issued  on  February  13, 
1802.  Whltton  recites  In  these  field  notes 
that  the  resurvey,  as  made  by  him,  of  the 
Green  Lane  survey,  is  "the  same  as  survey- 
ed June  11,  1855."  While  this  statement  in 
the  field  notes  made  by  the  surveyor  Whlt- 
ton may  not  have  been  admissible,  we  do  not 
think  appellant'  Is  in  a  position  to  complain ; 
as  appellant  read  in  evidence  the  field  notes 
of  the  Green  Lane  survey  as  made  by  Whlt- 
ton, which  field  notes  contained  the  very 
statement  now  complained  of  by  appellant 
as  being  inadmissible,  and  which  field  notes 
were  read  in  evidence  by  appellant  without 
excei»tlon,  objection;  or  reservation.  Appel- 
lee also  introduced  in  evidence  the  patent  to 
the  Green  Lejae  survey,  which  contained  this 
statement,  and  no  objection  was  made  to  the 
admissibility  of  this  statement  by  appellant 
at  that  time. 

The  evidence  abundantly  supports  the  find- 
ing of  the  Jury  to  the  effect  that  the  Green 
Lane  pre-emption  is  located  as  contended  by 
ai^)ellee,  and  that  the  Roberts  survey  or  lo- 
cation of  the  Green  Lane  survey  in  1855  and 
the  Whltton  resurvey  of  the  Green  Lane  sur- 
vey in  1890  are  identical,  and  the  Green  Lane 
survey  was  originally  located  on  the  ground 
as  the  field  notes  contained  in  the  patent 
place  it,  by  both  of  said  surveyors,  and  that 
the  Gulf,  Colorado  &  Santa  Fe  section  No. 
1  is  fixed  and  determined  by  this  location 
on  the  ground  of  the  Green  Lane  survey. 

[2]  This  holding  dispenses  with  the  neces- 
sity of 'discussing  the  questions  of  limitation 
presented. 

The  evidence  shows  clearly  that  a  short 
time  after  the  Green  Lane  survey  was  run 
out  by  the  surveyor  Roberts  In  1855  Green 
Lane  went  upon  his  survey  at  the  point  dis- 
closed in  the  plat,  and  that  he  and  those 
claiming  through  or  imder  him  for  all  these 
years  have  lived  upon  the  land  and  claimed 
same  to  the  boundaries  now  claimed  by  ap- 
pellee down  to  the  triaL 


There  being  no  reversible  error  pointed 
out,  we  are  of  the  opinion  that  the  case 
should  be  affirmed ;  and  it  is  so  ordered. 

Affirmed. 


CITX  OF  LAREDO  v.  FRISHMUTH  et   aL 

(No.  6867.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  23,  1917.    Rehearing  Denied 

June  18, 1917.) 

1.  MimiCIPAL  COBPORATIORB  «=»967(3)— TAX- 
ES—Validitt. 

Tbatportion  of  Laredo  dty  ordinance  of  De- 
cember 22,  1883,  levying;  a  tax  of  45  cents  per 
$100  violates  the  coDstitutional  amendment  of 
1883  (see  Acts  18th  Leg.  p.  138)  limiting  such 
taxation  to  25  cents  per  $100. 

[Ed.  Note. — For   other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  §§  2018,  2019.] 

2.  MtTNICIPAI.     COBFORATIONS     ®S>116 — ObdI- 
KANCES— RKPEAI.. 

Laredo  city  ordinance  of  May  19,  1883,  pro- 
viding for  payment  of  bonds  by  revenue  derived 
from  taxation,  sale  of  lots,  etc.,  was  not  repeal- 
ed by  the  unconstitutional  ordinance  of  Decem- 
ber 22,  1883,  providing  that  entire  amount  be 
raised  by  a  tax  levy  of  45  cents  per  $100  in  vio- 
lation of  a  constitutional  amendment  limiting 
such  levies  to  25  cents  per  $lOO. 

[Ed.   Note. — For  other   cases,   see  Municipal 
Corporations,  Cent.  Dig.  U  268-271.] 

3.  Statutes  «=»164— Ahknomekt. 

Where  a  statutory  article  consists  of  several 
subdivisions  dealing  with  the  same  matter,  one 
or  more  of  such  subdivisions  may  be  amended 
without  interfering  with  other  parts  of  the  arti- 
cle. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  i  239.] 

4.  MtJITICIFAL  C0BF0BATI0RS4S>111(4) — ObDI- 

NAN0K8— PaBTIAI.  INVALIDITY. 

Laredo  city  ordinance  of  Decemt>er  22,  1883, 
is  entirely  void,  since  the  provision  authorizing 
a  tax  lev^  of  45  cents  per  $100  in  violation  of 
the  Constitution,  limiting  such  levies  to  26  cents 
per  $100,  is  an  inseparable  part  of  the  ordi- 
nance, all  of  whose  provisions  are  connected  in 
subject-matter. 

[Ed.   Note.— For   other  cases,   see   Mnnidpal 
Corporations,  Cent  Dig.  S|  248-251.] 

5.  MUNICIPAI,    OOBFOKATIOITS    9=3864(4) IN- 
DEBTEDNESS—CONSTITTJTIONAl,  Pbovibion. 

Where  a  mnnicipal  liability  may  be  paid 
from  cash  on  hand  or  a  special  fund,  no  debt  is 
incurred  within  the  Constitution,  Imiiting  the 
tax  which  may  be  levied  to  pay  certain  munici- 
pal debts,  since  the  object  of  the  amendment  was 
merely  to  prevent  exorbitant  taxation. 

[Ed.  Note. — ^For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  {  1832.] 

6.  Mdnicipai,  Corfobations  «=i>820— Bonds— 
Mayob's  Adthobitt. 

A  mayor  authorized  to  issue  municipal  bonds 
was  authorized  to  insert  a  recital  that  their  is- 
suance was  pursuant  to  a  specified  ordinance. 

[Ed.   Note.— Fw  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  gS  1030,  1931.] 

7.  Municipal     Cobpobationb     C=3943(l)   — 
Bona  Fide  Pubchasebs  of  Bonds— Estop- 

PEL. 

Where  bona  fide  purchasers  held  municipal 
bonds  reciting  their  issuance  under  a  specined 
city  ordinance  recorded  in  a  certain  book,  etc., 
the  city  is  estopped  from  claiming  that  the  bonds 
were  issued  under  a  subsequent  ordinance. 

[Ed.   Note.— For  other  cases,   see  Mnnicipal 
Corporations,  Cent  Dig.  {  1972.] 
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&  MlTNIOIFAZ.    COBPORATXONB    «=»10B8— BXB- 

crunoR. 
Execution  should  not  be  awarded  against  a 
municipal  corporation  on  a  judgment  secured  by 
holders  of  municipal  bonds. 

(Ed.  Xote. — For  other  cases,  see  Mnnidpal 
Corporationa.  Cent.  Dig.  i  2211.] 

Appeal  from  District  Cburt,  Bexar  Coun- 
ty;  J.  F.  Mullally,  Judge. 

Action  by  Willard  Frishmath  and  otbers 
against  the  City  of  Laredo.  Judgment  for 
plalntlfTs,  and  d^endant  appeals.  Affirmed 
as  modified. 

A.  Wlnslow  and  Paul  W.  Eyans,  botb  of 
Laredo,  for  appellant  Harding  &  Goodwin 
and  Mann  tc  Henry,  all  of  Laredo,  for  ap- 
pellees. 

PL.Y,  a  J.    This  Is  a  suit  Instituted  by 
appellees  to  recover  of  appellant  the  sum 
of  $21,000,  alleged  to  be  due  on  21  bonds  for 
$1,000  each  issued  by  appellant  on  December 
31,  18S3,  and  bearing  Interest  at  the  rate  of 
6  per  cent  per  annum,  of  which  appellees 
alleged  they   were  innocent  purchasers  for 
value  before  maturity.     It  was  further  al- 
leged that  the  city  of  Laredo  was  granted  a 
charter  In  1756  by  the  King  of  Spain,  and 
that  he  granted  to  said  dty  four  leagues  of 
land  lying  partly  on  the  north  side  of  the 
Rio  Grande ;   that  the  ixjrtlou  of  the  land  In 
Texas  contained  10,700  acres,  the  grant  of 
which  was  afterwards  confirmed  by  the  state 
of  Texas;    that  a  large  portion  of  the  10,700 
acres  of  land  has  been  divided  by  appellant 
into  lots  and  blocks,  out  of  which  lots  have 
been  sold  to  numerous  persons,  but  that  in 
May,  1883,  It  owned,  and  still  owns,  a  large 
portion  of  the  lands  granted  to  It,  which  were 
of  the  value  pf  $1,000,000;    that  since  1883 
appellant  has  sold  and  received  pay  for  many 
lots,    realizing   the   sum    of   $750,000   there- 
from ;  and  that  when  this  suit  was  Instituted 
appellant  still  had  lands  of  the  value 'of 
$125,000.    It  was  farther  alleged  that  on  May 
19,    1883,   BiHwllant   was   duly    incorporated 
under  the  laws  of  Texas,  and  on  that  date  its 
dty   council  by  ordinance  provided  for  the 
issuance  of  bonds  In  the  sum  of  $75,000 'by 
virtue  of  a  rote  of  the  people,  of  which 
$40,000  were  for  the  erection  of  a  dty  hall 
and    market   house,   $20,000   for   street   Im- 
provements, $10,000   tor   schoolhouses,   and 
$5,000  for  a  dty  hospital ;  that  provision  was 
made  In  said  ordinance  for  the  payment  of 
the  bonds  and  Interest  by  levying  a  tax  of 
one-tenth  of  1  per  cent  on  the  $100  valuation 
of  the  property  in  said  dty,  and  by  setting 
apart  the  money  arising  from  the  sale  of 
lots  and  blocks  of  land  owned  by  it,  the  rents 
arising  from  the  dty  hall  and  market  house 
to  be  erected,  and  the  fines  and  forfeitures 
collected  by  the  dty,  which  sum  was  more 
than  Buffident  to  pay  the  interest  on  said 
bonds  and  provide  for  a  sinking  fund.     It 
was  allQ^ed  that  the  bonds  were  issued  on 
December  31,  1883,  b^ng  made  payable  on 


July  1, 1918,  to  bearer,  and  eadi  one  redtlng 
that  It  was  issued  by  virtue  of  an  ordinance 
passed  by  the  dty  of  Laredo  on  May  19, 1883, 
giving  the  book  and  page  of  the  minutes  of 
said  dty;  that  said  bonds  were  registered 
by  the  comptroller  of  public  accounts  of  the 
state  of  Texas,  such  fact  being  Indorsed  on 
each  bond;  that  the  bonds  were  sold  In  the 
market  and  those  Involved  In  this  suit  were 
eventually  purchased  for  a  valuable  consid- 
eration before  maturity.  It  was  further  al- 
leged that  the  tax  provided  for  In  the  ordi- 
nance had  been  collected ;  that  $750,000  had 
been  collected  from  the  sale  of  lots  and  $600 
a  month  from  the  rent  of  the  dty  hail  and 
market,  and  large  sums  for  fines  and  for- 
feitures since  1883 ;  and  that  all  of  the  bonds 
had  been  paid  except  33. 

It  was  answered  by  appellant  that  the 
bonds  were  Issued  under  and  by  virtue  of  an 
ordinance  of  December  22,  1883,  and  not  by 
virtue  of  the  ordinance  of  May  19, 1883 ;  that 
at  the  time  of  Issuance  the  assessed  valua- 
tion of  property  In  Laredo  was  $1345,951; 
that,  by  the  Constitution  and  laws  In  force 
on  December  22,  1883,  the  dty  of  Laredo 
could  not  Issue  bonds  except  on  the  basis  of  a 
tax  of  25  cents  on  the  $100  valuation,  which 
would  produce  suffldent  revenue  to  pay  the 
interest  as  it  accrued  on  the  tmnds  and  create 
a  sinking  fund  suffldent  to  redeem  such 
bonds  at  their  maturity;  that  such  revenue 
would  only  be  suffldent  to  form  the  basis  tot 
the  Issuance  of  $36,180 ;  and  that  the  portiod 
of  the  bonds  Issued  In  excess  of  that  amount 
were  invalid.  Appellant  admitted  liability 
as  to  **.i«>/TEt«oa  of  the  amount  of  the  21 
bonds. 

The  cause  was  heard  by  the  court  without 
a  jury,  and  judgment  rendered  for  appellees 
for  the  full  siun  claimed  by  them. 

There  is  no  statement  of  facts,  and  neces- 
sarily the  findings  of  fact  of  the  trial  judge 
must  be  the  conclusions  of  fact  of  this  court 
From  those  findings  it  appears  that  on  May 
19,  1883,  an  ordinance  was  passed  by  the 
dty  coimdl  of  Laredo  authorizing  the  iM- 
suance  of  bonds  in  the  sum  of  $75,000,  In 
denomination  of  $1,000,  bearing  6  per  cent 
interest,  and  due  and  payable  on  July  1, 1913. 
It  was  provided  that  the  bonds  should  be 
styled  "dty  Improvement  bonds,"  $40,000  of 
them  to  be  Issued  to  erect  a  city  hall  and 
market  house,  $10,000  to  build  a  schoolhouse, 
$20,000  to  Improve  the  streets,  and  $5,000  to 
build  a  ho^ltaL    It  was  further  provided: 

"Sec.  7.  That  for  the  purpose  of  securing  the 
psyment  of  the  interest  due  on  all  'city  improve- 
ment bonds,'  and  to  create  a  sinking  fund  of 
two  per  centum  thereon,  there  is  hereby  special- 
ly appropriated  and  set  apart  all  sums  collected 
from  assessments  made  on  the  property  fronting 
on  the  streets  so  improved :  Provided,  that  any 
excess  over  and  above  the  sum  required  to  pay 
the  interest  on  said  twenty  thousand  dollars  and 
create  said  sinking  fund  shall  be  invested  in  in- 
terest bearing  securities  as  required  by  law. 

"Sec.  8.  That  there  shall  be  and  is  hereby  lev- 
ied an  annual  direct  ad  valorem  tax  of  one-tenth 
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of  one  p«r  centum  upon  all  property  real  and 
personal,  in  the  city  of  IJaredo,  which  tax  shall 
be  assessed  and  collected  in  the  same  manner  and 
at  the  same  time  as  other  taxes,  and  there  is 
hereby  appropriated  and  set  apart  in  addition 
thereto,  so  much  of  the  following  named  revenues 
as  may  be  necessary,  viz.:  All  revenues  arising 
from  taxation ;  all  revenues  arising  from  the 
sale  of  lots  and  other  lands;  all  revenues  aris- 
ing from  fines  and  forfeitures  imposed  and  col- 
lected by  the  city ;  all  revenues  arising  from 
said  city  hall  and  market  house  and  said  funds 
hereby  appropriated  shall  not  be  diverted  nor 
drawn  upon  for  any  purpose,  and  the  city  treas- 
urer shall  honor  no  drafts  on  said  funds  until 
the  interest  and  sinking  fund  is  fully  provided 
for." 

In  1883  the  taxable  values  of  property  in 
Laredo  amounted  to  $1,345,951.  The  bonds 
were  sent  to  the  comptroller  of  public  ac- 
counts for  registration,  and  In  the  early  part 
of  1884  were  sold,  appellant  receiving  par 
value  for  them.  Each  bond  gave  the  number 
of  bonds  Issued  with  their  value,  and  each 
provided  that: 

"The  payment  of  the  principal  and  interest 
due  on  this  bond  is  secured  by  a  fund  appropri- 
ated by  the  city  council  of  Laredo  on  the  19th 
day  of  May,  1883,  duly  entered  of  record  ix\  the 
Book  of  Ordinances  on  pages  50,  51,  52,  and 
54,  to  which  reference  ia  made." 

The  bonds  did  not  disclose  the  existence  of 
an  ordinance  of  December  22,  1883,  which 
purported  to  be  an  amendment  of  the  or- 
dinance of  May  19,  1883.  The  only  marked 
differences  between  the  last  ordinance  and 
first  were  that  In  section  6  the  form  of  the 
bonds  was  not  prescribed,  and  that  sections 
7  and  8  are  omitted,  and  section  6,  In  lieu 
thereof,  is  as  follows: 

"Sec  6.  That  for  the  purpose  of  securing  the 
interest  due  on  said  bonds,  and  to  create  a  sink- 
ing fund  of  two  per  cent,  to  pay  the  principal 
thereof  there  shall  be  levied,  assessed  and  collect- 
ed an  annual  direct  ad  valorem  tax  of  forty-five 
(45)  cents  on  each  one  hundred  (100)  dollars,  in 
value  upon  all  property,  real  and  personal  in  the 
city  of  Laredo,  which  tax  shall  be  assessed  and 
collected  at  the  same  time  and  in  the  same  man- 
ner as  other  taxes  and  all  moneys  arising  from 
said  tax  is  hereby  appropriated  and  set  apart 
for  the  payment  of  the  interest  and  principal  of 
said  bonds." 

It  was  also  provided  In  the  last  ordinance 
that  §40,000  of  the  bonds  should  be  used  to 
build  a  cdty  hall  and  city  market,  and 
$35,000  for  street  improvements.  The  taxes 
were  levied,  rents  received,  and  flues  and 
forfeitures  from  1884  to  present  time  were 
collected.  Many  lots  were  sold  and  pur- 
chase money  collected,  and  the  appellant  still 
owns  a  number  of  blocks  of  land  of  the  value 
of  $30,000,  and  appellant  has  $6,000  in  cash 
to  the  credit  of  the  bond  fund.  On  July  2, 
1913,  appellant  sought  to  issue  refunding 
bonds  for  the  bonds  of  1883  remaining  un- 
paid, but  the  bonds  were  disapproved  by  the 
Attorney  General  of  Texas,  on  the  ground 
that  the  original  Issue  of  bonds  in  1883  was 
invalid.  Since  1883  appellant  has  received 
from  rents  from  the  market  house  and  stands 
on  the  market  plaza  the  sum  of  $165,744.75, 
from  flues  and  forfeitures  $19,946.22,  and 
from  the  sale  of  land  $28,981,  amounting  In 


the  aggregate  to  the  sum  of  $214,871.97, 
None  of  that  sum  has  been  paid  on  the  bonds 
of  1883. 

When  the  ordinance  of  May  19,  1883,  was 
passed,  there  was  a  constitutional  provision 
in  effect  that  limited  the  amount  of  taxation 
by  cities  toY  the  erection  of  public  buildings 
to  50  cents  on  the  $100  (Oonst  1876,  art  8, 
i  9),  but  on  September  25,  1S83  (see  AcU  18tb 
Leg.  p.  133),  an  amendment  to  the  Ckmstltu- 
tion  was  adopted  whldi  limited  the  tax  for 
public  Improvements  to  25  cents  on  the  $100 
valuation  of  property  for  any  one  year.  It 
Is  therefore  the  contention  of  appellant  that 
the  ordinance  of  May  19,  1883,  was  not  in 
effect  when  the  bonds  were  issued  and  put 
on  the  market,  but  had  In  effect  been  repealed 
by  the  ordinance  of  December  22, 1883,  which 
omitted  all  reference  to  rents,  purdiase  mon- 
ey of  lots,  and  fines  and  forfeitures,  and  pro- 
vided for  taxation  at  the  rate  of  45  cents 
on  the  $100  of  the  property  valuation  of  1883. 

The  ordinance  of  December  22,  1883,  pur- 
ports to  amend  the  ordinance  of  May  19, 1883, 
and  there  is  nothing  tn  it  indicating  that 
there  was  any  intention  or  desire  to  repeal 
the  former  ordinance.  The  only  reason  for 
its  passage  that  could  plausibly  be  advanced 
was  the  desire  to  increase  the  rate  of  taxa- 
tion and  to  make  the  whole  of  the  $35,000 
available  for  street  improvements.  No  dispo- 
sitlcm  was  shown  in  the  last  ordinance  to  re- 
peal- the  former  ordinance  or  to  in  any  man- 
ner interfere  with  any  of  its  prnvtelona  except 
In  the  particulars  mentioned. 

[1 ,  J]  The  ordinance  of  December  22,  1883, 
was  ffliacted  after  the  constitutional  am«id- 
ment  of  1883  had  gone  into  effect,  and  dear- 
ly was  In  violation  of  its  terms;  for  a  rate 
of  taxation  largely  in  excess  of  the  amount 
permitted  by  cities  for  public  buildings, 
street,  sewer,  and  other  permanent  Improve- 
ments was  provided  for  In  the  ordinance. 
Being  invalid  because  nnconstltutlMial,  that 
clause.  If  it  did  not  Invalidate  the  whole  or- 
dlnance,  did  not,  directly  or  by  Implication, 
repeal  that  part  of  the  ordinance  relating  to 
the  raising  of  revenue  to  meet  the  interest 
and  furnish  a  sinking  fund  -for  the  payment 
of  the  bonds.  That  section  of  the  last  ordi- 
nance being  Invalid,  the  original  ordinance 
would  remain  in  full  force,  except  so  far  as 
affected  by  those  valid  sections  remaining  in 
the  last  ordinance,  if  It  was  affected  at  all 
by  it. 

[3]  Even  in  the  case  of  a  legislative  act, 
where  an  article  of  the  statutes  consists  of 
numbered  sections  or  subdivisions,  eadi  sec- 
tion dealing  with  the  same  matter,  one  or  more 
of  such  sections  may  be  amended,  without  in- 
terfering with  other  parts  of  the  act.  Lew- 
Is'  Sutherland,  Stat  Const  {$  236,  237,  and 
cases  dted  In  footnotes. 

[4]  We  have  discussed  the  last  ordinance 
as  though  that  portion  In  regard  to  taxation 
might  be  Invalid,  and  yet  the  other  provi- 
sions be  valid,  but  we  are  of  opinion  that 
all  the  provisions  are  connected  In  subject- 
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matter,  depend  on  eadi  other,  and  were  de- 
signed to  operate  for  <me  and  tbe  same  pni^ 
pose,  and,  U  not,  that  each  provision  la  so 
dependent  upon  the  other  that  It  would  be 
nnreasonable  to  presume  that  one  would  have 
been  passed  without  the  other.  Tbe  test  Is: 
Are  the  parts  of  the  ordinance  so  essentially 
and  Inseparably  connected  with  each  other 
that  they  cannot  be  separated?  And,  If  so, 
one  part  being  void  renders  the  whole  void. 
Lewis'  Sutherland,  Stat  Cionst.  §g  296,  297, 
and  authorities  cited;  Zwernemann  v.  Von 
Rosenbeis,  76  Tex.  522,  13  S.  W.  485;  Klm- 
brough  T.  Bamett,  93  Tex.  301,  56  S.  W.  120; 
Spence  v.  Fenchler  (Sap.)  180  S.  W.  507.  In 
this  case,  if  the  provision  for  tbe  taxes  is 
eliminated,  no  vaUd  reason  can  be  given  Cor 
the  passage  of  the  ordinance,  and  every  i>art 
of  the  ordinance  is  necessary  to  its  exist- 
ence. It  will  not  be  contended  that  an  in- 
valid ordinance  could  amend  or  repeal  anoth- 
er ordinance.  Water  Co.  v.  Cleburne,  1  Tex. 
Civ.  App.  580,  21  S.  W.  396. 

The  circumstances  connected  with  the  Issu- 
ance of  the  bonds  show  that  there  was  no  In- 
tention to  destroy  or  impair  the  ordinance 
of  May  19,  1?83,  for  when  the  bonds  were 
afterwards  Issued  no  reference  to  the  last 
ordinance  was  made  in  the  bonds,  bat  it  was 
declared  in  each  one  of  them  that  they  were 
Issued  by  virtue  of  the  ordinance  of  May  19, 
1883.  The  Identical  form  of  bond  provided 
for  In  that  ordinance  was  the  one  in  which 
the  bonds  were  sold. 

It  Is  not  claimed  that  the  ordinance  of  May 
19.  1883,  is  invalid,  the  contention  being  that 
the  bonds,  in  spite  of  their  recital  to  the  con- 
trary, were  issued  under  the  ordinance  of 
December  22,  1883,  and  that  such  ordinance 
was  invalid  so  far  as  over  half  of  the  bonds 
were  c<mcemed.  That  position  might  be  ten- 
able had  the  ordinance  only  provided  for  25 
cents  on  the  $100,  but  cannot  be  sustained  as 
to  an  attempt  to  levy  a  tax  of  45  cents  a 
hundred  directly  in  tl»e  face  of  the  Constitu- 
tion. 

Tbe  ordinance  of  May  19,  1883,  did  not 
attempt  to  provide  for  the  Interest  and  sink- 
ing fnnd  of  a  $75,000  Issue  of  bonds  by  taxa- 
tion, but  recognized  the  inadequacy  of  a  tar 
rate  of  25  cents  on  the  $100  to  meet  the  in- 
terest and  sinking  fund  and  made  other  pro- 
rlslons  oat  of  other  means  to  meet  the  de- 
mand. At  the  time  it  was  enacted  the  city 
could  have  provided  for  a  tax  of  50  cents,  but 
cho.se  to  secure  the  bonds  In  other  ways 
which  it  had  the  right  to  do. 

[5]  It  is  the  rule,  well  sustained  by  au- 
thority, that  contracts  may  be  made  v?lthout 
Inourring  a  debt  within  the  meaning  of  the 
Constltntlon  when  the  municipal  corporation 
has  cash  in  the  treasury  with  which  to  meet 
the  liabilities,  or  when  the  debt  is  made  paya- 
ble out  of  a  special  fund  raised  or  to  be  rais- 
ed. Galveston  v.  Heard,  54  Tex.  420 ;  Dillon, 
Man.  Corp.  {§  197,  198;  State  v.  Neosho,  208 
Mo.  40,  101  S.  W.  99.  The  fact  that  such 
special  fund  is  not  In  existence  at  the  time 
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when  the  hoods  were  Issned  does  not  make 
expenditures  incurred  on  the  credit  of  the 
fund  and  only  payable  therefrom  an  indebt- 
edness in  the  purview  of  the  Constitution. 
State  V.  Whatcom  County,  42  Wash.  521,  85 
Paa  266;  McNeal  v.  City  of  Waco,  88  Tex. 
83,  38  S.  W.  822.  As  said  In  the  last-named 
case: 

"These  constitutional  provisions  were  intended 
as  restraints  upon  the  power  of  municipal  cor- 
porations to  contract  that  class  of  pecuniary  Ua- 
bilitiea  not  to  be  satisfied  out  or  the  ciiri'ent 
revenues  or  other  funds  within  their  control  law- 
fully applicable  thereto,  and  which  would  there- 
fore  at  Uie  date  of  tbe  contract  be  an  unprovided 
for  liability  and  properly  included  within  the 
•  •  *  meaning  of  the  word  'debt.'  They  have 
no  application,  however,  to  that  class  of  pecun- 
iary obUgatiooB  in  good  faith  intended  to  be  and 
lawfully  payable  out  of  either  tbe  current  reve- 
nues for  the  year  of  the  contract  or  any  other 
fund  within  the  immediate  control  of  the  corpo- 
ration." 

The  intent  of  the  Constitution  is  to  protect 
the  citizenship  of  the  municipality  from  ex- 
orbitant taxes,  and  that  was  attained  in  this 
case  when  only  the  constltntional  tax  was 
levied.  The  fund  provided  by  the  ordinance 
to  come  oat  of  rents,  fines,  forfeitures,'  and 
sales  of  land  was  more  than  suflSdent  to 
pay  the  Interest  and  create  a  sinking  fund 
for  $39,000  of  the  bonds,  the  amount  unpro- 
vided for  by  taxation. 

16]  Each  of  the  bonds  in  question  recited: 

"The  payment  of  the  principal  and  interest  of 
this  bond  is  secured  by  a  fund  appropriated  by 
the  city  council  of  Laredo  on  the  19th  day  of 
May,  1883,  duly  entered  of  record  in  Book  of 
Ordinances  on  pages  50,  51,  52,  and  54,  to  which 
reference  Is  made." 

An  inspection  of  tliat  ordinance  showed 
the  purchasers  of  the  bonds  that  ample  pro- 
vision had  been  made  for  the  payment  of  the 
bonds.  The  mayor  will  be  deemed  to  have 
had  the  authority  to  make  the  recital  in  the 
bonds.  It  is  suflScient  if  the  duty,  as  in  this 
instance,  is  placed  upon  a  municipal  ofBcer 
to  issue  the  bonds.  Knox  County  v.  Aspin- 
wall,  62  U.  S.  (21  How.)  539,  16  L.  Ed.  208 ; 
DiUon,  Man.  Corp.  §  927.  The  purchasers 
of  the  bonds  were  Justified  In  acting  upon  the 
recitals  in  the  bonds,  and  the  city  is  bound 
by  them. 

In  the  case  of  Nolan  (bounty  v.  State,  83 
Tex.  182,  17  S.  W.  823,  the  Supreme  <3ourt 
said: 

"If  a  purchaser  were  bound  to  inquire  into  the 
existence  of  the  facts  which  empowered  the 
court  to  issue  bonds  to  build  a  courthouse,  and 
to  know  that  the  county  had  no  courthouse,  in 
view  of  the  recitals  up<Hi  the  face  of  the  obliga- 
tions, he  was  bound  to  look  no  further." 

In  the  case  of  Ball,  Hutchlns  &  Co.  v. 
Presidio  Ctounty,  88  Tex.  60,  29  S.  W.  1042, 
the  court  said: 

"It  results  from  what  has  been  said  above  that 
'the  law  requires'  a  dealer  in  county  bonds  to 
know  tbe  provisions  of  the  act  of  the  Logisla- 
ture  and  the  order  of  the  county  commissioners 
court  under  and  by  virtue  of  which  such  bonds 
were  issued,  whether  referred  to  on  tbe  face 
of  the  bonds  or  not," 


Digitized  by 


Google 


194 


196  SOUTHWESTERN  BEPOBTBIB 


(Tex. 


In  the  case  of  Mitchell  Ckmnty  ▼.  Bank, 
01  Tex.  361,  43  S.  W.  880,  the  court  held  that 
It  was  the  duty  of  the  purchaser  of  bonds  to 
examine  the  orders  under  which  the  bonds 
were  Issued.    The  court  said: 

"Haying  failed  to  take  the  precaution  to  ex- 
amine the  order  upon  which  the  bonds  were  bas- 
ed, the  purchaser  was  guilty  of  negligence,  and 
must  be  charged  with  notice  of  that  which  could 
have  beem  learned  in  the  exercise  of  ordinary 
care." 

In  neither  of  the  three  cases  last  dted 
was  there  any  recital  as  to  a  certain  order 
by  virtue  of  which  the  bonds  were  issued, 
except  in  the  case  of  Nolan  County  v.  State, 
and  in  that  case  it  was  held  that  the  pur- 
chaser could  rely  upon  the  recitals. 

[7]  It  may  be  that,  If  the  ordinance  under 
which  the  bonds  were  Issued  had  not  been 
definitely  pointed  out  and  Identified  by  ref- 
erence to  the  ordinance  book  of  the  city,  the 
purchaser  would  have  been  charged  with  the 
duty  of  investigating  the  ordinances  to  as- 
certain the  authority  for  issuance  of  the 
bonds,  but  in  the  case  of  the  bonds  involved 
herein  the  purchasers  were  lulled  into  secu- 
rity as  to  the  ordinances  by  the  representa- 
tions that  the  bonds  were  issued  by  virtue 
of  a  certain  ordinance  found  on  certain 
pages  of  a  certain  book  belonging  to  the  dty. 
The  purchasers  were  authorized  to  act  under 
the  statement  m^ide  in  the  bonds,  and  the 
city  is  estopped  to  deny  the  recital.  It  may 
have  been  entertaining,  if  not  instructive, 
to  have  perused  the  ordinances  and  minutes 
of  appellant,  but  it  was  not  incumbent  upon 
the  purchasers  of  the  bonds,  under  the  cir- 
cumstances to  study  such  city  records  In  order 
to  unearth  some  ordinance  framed  prior  or 
subsequent  to  the  ordinance  under  which  ap- 
pellant represented  that  the  bonds  were  Is- 
sued. As  said  by  the  Supreme  Court  in 
City  of  Tyler  v.  Association,  99  Tex.  9,  88  S. 
W.  750: 

"A  purchaser  of  the  bonds  of  a  city  munt  take 
notice  of  the  reqnirements  of  our  Constitutioa 
and  the  laws  of  the  state,  and  must  see  that 
the  city  has  complied  with  such  requirements. 
As  a  city  in  this  state  cannot  Issue  fundini? 
bonds  except  by  an  ordinance  duly  passed, 
*  ♦  •  a  purchaser  of  such  bonds  must  look  to 
the  ordinance  to  see  that  it  has  been  regularly 
passed,  and  that  it  confers  authority  for  the  is- 
suance of  the  bonds  offered  for  sale.  But  snch 
purchaser  is  not  charged  with  notice  of  other 
parts  of  the  record  not  connected  with  the  bonds 
offered  for  sale." 

In  support  of  the  last  proposition  Mitchell 
County  v.  Bank,  herein  named,  was  cited, 
in  which  it  was  held  that  only  the  order  un- 
der which  the  bonds  were  Issued  should  be 
consulted.  That  case  also  held  that  a  city 
would  be  estopped  to  deny  recitals  of  the 
ordinance  and  the  bonds,  when  the  latter  had 
come  Into  the  hands  of  Innocent  purchasers. 
County  of  Presidio  v.  Bank,  20  Tex.  Civ.  App. 
Ml,  44  S.  W.  1060 ;  Peck  v.  City  of  Hemp- 
stead, 27  Tex.  Civ.  App.  80,  65  S.  W.  653. 

In  the  case  of  E^ansvlUe  v.  Dennett,  161 
U.  S.  434,  16  Sup.  Ct.  613,  40  Ia  Ed.  760,  the 
Supreme  Court,  we  think,  clearly  states  the 


law  appUcabls  to  a  case  Uke  this  as  to  re- 
citals: 

"As  therefore  the  recitals  in  the  bonds  import 
compliance  with  the  cits^'s  charter,  purchasen 
for  value,  having  no  notice  of  the  nonperform- 
ance of  the  conditions  precedent,  were  not  bound 
to  go  behind  the  statute  conferring  the  power  to 
subscribe,  and  to  ascertain,  by  an  examination 
of  the  ordinances  and  records  of  the  city  coun- 
cil, whether  those  conditions  had,  in  fact,  been 
performed.  With  such  recitals  before  them,  they 
bad  the  right  to  assume  that  the  circumstances 
existed  which  authorized  the  city  to  exercise  the 
authority  given  by  the  Lesifilature." 

There  are  numerous  anOLurlties  to  the 
effect  that  redtals  in  bonds  may,  under  cer- 
tain circumstances,  estop  a  municipality  from 
defending  against  them  on  the  ground  of 
their  invalidity.  Dillon,  Mun.  Corp.  §$  923. 
924,  and  authorities  cited.  The  matter  is 
thus  enmmed  up  by  Judge  Dillon  from  the 
authorities  discussed  by  him: 

"The  fact  that  a  limitation  of  indebtedness  or 
other  requirement  is  contained  in  a  Constitu- 
tion does  not  of  itself  preclude  the  application  of 
the  doctrine  of  estoppel.  Under  proper  recitals 
a  municipality  may  be  estopped  from  taking  ad- 
vantage of  conditions  precedent  or  constitution- 
al limitations  upon  power  as  effectually  as  it  can 
be  from  taking  advantage  of  similar  conditions 
or  limitations  contained  in  statutes.  There  is 
no  difference  in  this  respect  between  the  organic 
and  the  statute  law,  unless  possibly,  in  respect 
of  the  effect  of  the  assessment  roll  which  is  pre- 
scribed in  the  Constitution  itself  as  the  test  or 
measure  of  the  debt  limit  powers  of  the  munici- 
pality." 

The  proposition  that  purchasers  of  the 
bonds  should  have  read  the  record  of 
ordinances  to  ascertain  whether  the  ordi- 
nance recited  In  the  bonds  had  been  altered 
or  repealed  cannot  be  entertained  for  a  mo- 
ment. Appellees  had  the  right  to  rely  on  the 
assurances  of  the  appellant  that  the  bonds  had 
been  issued  under  a  certain  ordinance,  and 
it  cannot  be  heard  to  Insist  that  they  should 
have  doubted  the,  recitals  of  the  bond  and 
have  made  inquiry  as  to  the  repeal  or  alter- 
ation of  the  ordinance.  The  purchasers  were 
under  no  obligation  to  go  further  than  the 
ordinance  referred  to,  and  after  the  money 
has  been  obtained  by  the  dty  and  used  for 
permanent  Imptovements,  occupied  and  em- 
ployed by  the  city,  it  Is,  in  equity  and  good 
consdence,  estopped  from  setting  up  the  plea 
that  it  had  in  a  subsequent  ordinance  re- 
pealed or  amended  the  ordinance  which  It 
had  represented  was  in  full  force  when  the 
bonds  were  sold.  The  facts  of  this  case 
bring  it  dearly  within  the  rules  of  estoppel, 
and  demand  enforcement  of  them.  The  mu- 
nldpallty  having  received  full  benefit  from  the 
bonds,  and  no  principle  of  law  or  public  policy 
being  Infringed  by  payment  of  the  bonds,  ap- 
pellant should  be  compelled  to  iray  the  debt, 
Winston  V.  City  of  Ft.  Worth,  47  S.  W.  740. 

The  record  indicates  no  desire  upon  the 
part  of  the  city  of  Laredo  to  repudiate  Its 
obligations,  or  evade  payment  of  its  debts, 
but,  on  the  other  hand,  it  appears  that  it  has 
sought  to  refund  its  IndeMedness  on  the 
bonds,  and  even  went  so  far  as  to  seek  a 
mandamus  to  compel  the  Attorney  General 
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of  Texas  to  approve  such  refunding  bonds. 
The  application  for  mandamus  was  tefnsed 
by  the  Supreme  Court  on  the  groond  that 
provision  had  been  made  for  the  payment 
of  only  about  $36,000  of  the  original  bonds, 
and  that  therefore  only  that  part  of  the  origi- 
nal bonds  could  be  refunded.    City  of  Laredo 
V.  Looney  (Sup.)  185  S.  W.  656.    That  opinion 
from  the  standpoint  of  the  Supreme  Court, 
and  with  the  facts  before  it,  is  doubtleiM 
correct,  but  we  think  that  it  is  apparmt 
that  the  Supreme  Court  was  acting  under  the 
Impression  that  the  bonds  were  issued  nn- 
der  the  ordinance   of  December   22,   1S83. 
One  evidence  of  this  is  that  It  is  stated  that 
the  bonds  were  issued  "for  street  improve- 
ment, dty  hall  and  omrket  house  purposes," 
which  is  what  the  December  ordinance  shows, 
while  the  one  of  May  19,  1883,  shows  that 
they  were  Issued  for  dty  hall  and  market 
house,    street    improvement,    hospital,    and 
schoolhouse  purposes.    Again  It  is  stated  that 
the  bonds  were  Issued  under  an  ordinance 
passed  at  a   time  when  the  constitutional 
amendment  was  In  force.     The  amendment 
was  not  In  force  in  May,  1883,  but  went  Into 
effect  on  September  25, 1883.    The  provisions 
.  of   the  ordinance  of  May   10,    1883,   were 
given  no  effect,  and  doubtless  tihe  court  was 
not  made  cognizant  of  them;  for  It  is  held 
that  the  whole  of  the  bcmds  was  to  be  imid 
by  taxation,  whl<A  Is  not  true  under  the  first 
ordinance.    Undoubtedly,  as  stated  by  Chief 
Justice  FhlUlps:    "The  purpose  of  the  con> 
stitutlonal  provision  is  to  prevent  such  taxa- 
tion"— ^that  Is,  for  more  than  25  cents  on  the 
$100  valuation  of  property.     But  when  tbe 
ordinance  of  May  19,  1883,  was  passed  there 
was  ■  no  sndt  provision,  and.  If  there  bad 
been,  the  ordinance  made  ample  provisions 
for  the  payment  of  principal  and  Interest  of 
the  bonds  Issued  thereunder. 

The  record  In  the  Looney  Cose,  In  the  Su- 
preme Court,  shows  that  the  dty  of  Laredo, 
in  its  ai^llcation  for  mandamus,  alleged  that 
tbe  bonds  were  Issued  under  the  ordinance  of 
December  22,  1883,  and  no  reference  was 
made  tn  the  pleading  to  the  ordinance  of 
May  19,  1883.  Of  course,  the  question  of 
cstt^pel  was  not  raised  in  that  case.  In  the 
l/ooney  Case  the  brief  of  the  dty  of  Laredo 
raised  but  one  question,  and  that  was  that, 
the  city  having  voluntarily  paid  off  44  of 
the  75  bonds,  the  tax  would  pay  the  balance. 
Xo  mention  Is  made  of  the  ordinance  of  May 
19,  1883.  In  the  briefs  of  the  Attorney  Gen- 
eral It  was  assumed  that  the  bonds  were  is- 
sued by  virtue  of  the  ordinance  of  December 
22,  1883.  The  questions  herein  involved  were 
not  passed  upon  by  the  Supreme  Court 

[81  Execution  should  not  have  been  award- 
ed asainst  appellant,  and  doubtless  that  er- 
ror In  the  Judgment  would  have  been  cor- 
rected If  It  had  been  called  to  the  attention  of 
the  court.  This  was  not  done,  and  the  cor- 
rection of  the  error  by  this  court  will  not 


entail  the  imposition  of  costs  of  this  appeal 
on  appellees. 

With  the  elimination  of  the  provision  for 
execution  against  appellant,  tbe  judgment 
will  be  affirmed. 


CRAWFOHD  V.  TEXAS  IMPROVEMENT 
CO.    (No.  686.) 

(Court  of  Civil  Appeals  of  Texas.    El  Pasa 

May  17,  1917.     On  Bebearing, 

June  14,  1917.) 

1.  LANDI.OItD  AND  TENANT  e=:»285(4)  —  Evi- 
DBNOIi— SUBVIOIENCY. 

In  a  suit  by  a  lessor  to  forfeit  a  lease  for 
nonpayment  of  rent,  evideoce  held  to  support  a 
jury  finding  on  special  issne  that  the  lessee's 
failure  to  pay  rent  as  stipalated  in  the  lease  was 
willful  and  peraistont 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  1197.] 

2.  Landloed  and  Tenant  «=s>112(2!)  —  FoB- 

FBITUBE  OF  LkASB— WaIVEK  BY  IIaNDLOBD. 

That  a  lessor  accepted  the  rent  due  for  prem- 
ises after  taking  proper  steps  and  filing  suit  to 
forfeit  the  lease  for  nonpayment  of  rent  is  not 
a  waiver  of  bis  right  to  repossess  tbe  premises 
unleaa  the  facts  show  an  intention  to  waive. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  g  345.] 

3.  Landlobd  and  Tenant  ®=>112(1)— Fobfei- 
TUBE  or  Lease— 'Waivkb. 

The  mere  fact  that  a  lessor  is  lenient  or  in- 
dulgent in  allowing  rent  to  become  overdue  is 
not  f  roof  ot  an  ejection  to  waive  the  right  to 
forfeit  under  the  provisions  •{  the  lease. 

{Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  Si  343,  844,  346,  347,  34&.] 

4.  Landlobd  ANn  Tenant  «=>108(1)— Fobfbi- 
TTJBE  OF  Lease— Waives. 

Where  a  lease  provided  for  forfeiture  with- 
out notice  for  nonpayment  of  rent,  the  fact  that 
the  lessor  was  indulgent  is  not  proof  that  for- 
feiture would  not  be  taken  without  notice. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  f$  333,  334,  339.] 

On  Behearing. 

5.  Landi«bd  and  Tenant  «=s>285(4)—Rbni>— 
BviDBNCB— S-urnoiENCT. 

The  fact  that  the  lessee  could  pay  the  rent 
but  would  not  pay  it,  was  sufficient  to  warrant  a 
finding  that  his  conduct  was  willful. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g  1197.] 

6.  Evidence  €=9589— OBEDiBmrrT— Parties. 

As  die  lessee  was  an  interested  witness,  tiie 
jury  were  at  liberty  to  disbelieve  him. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent.  Dig.  §  243a] 

7.  Landlord  and  Tenant  <g=>108(l>— Leases 
— Fobfeitttbe. 

The  doctrine  that  courts  of  equity  do  not 
favor  forfeitures  will  not  be  applied  in  favor  of 
the  lessee  who  has  willfully  and  persistently  de- 
faulted in  the  payment  of  his  rents,  in  the  ab- 
sence of  some  strong  counterbalancing  equity  in 
his  favor. 

[EM.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  gi  333,  334,  339.] 

8.  Landlobd  and  Tenant  <S=s>108(1)  —  BV)b- 
feitube  of  Leam:- Estoppel. 

The  fact  that  a  lessee  believed  that  his  lessor 
would  not,  without  notice,  forfeit  the  lease  for 
failure  to  pay  rent  and  that  such  belief  was 
caused  by  the  lessor's- conduct  does  not  raise 
any  equity  in  favor  of  the  leasee,  who  has  will- 
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faHly  and  persistently  defaulted  in  the  payment 
of  rent,  or  estop  the  lessor  to  forfeit  the  lease. 

[Ed.  Note.— For  other  cases,  see  T^andlord  and 
Tenant,  Cent.  Dig.  g§  333,  334,  339.] 

9.  LiANDt-OBD   AND  TENANT  ^=»2S!>(^  —  TOB- 
FEITUBE   OF  LEASE — FINDINGS. 

A  jury  finding  that  the  lessee  was  ne^tligent 
in  believing  that  the  lessor  would  not,  without 
notice,  forfeit  the  lease  for  failure  to  pay  rent, 
was  equivalent  to  saying  that  such  belief  was 
unjustified. 

[EA.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  1199.] 

10.  Landlobd  AND  Tenant  €=2S.'5(5)— Rent 
—Findings — Inconsistent  Findings. 

Findings  that  the  lease  was  canceled  be- 
cuse  of  failure  to  pay  December  and  January 
rents,  that  the  lessee  in  good  faith  believed  that 
the  lessor  would  not  cancel  for  failure  to  pay 
rent  without  notice  of  intention  to  do  so,  that 
such  belief  was  caused  by  lessor's  conduct,  that 
the  lessee  was  negligent  in  having  such  belief, 
that  but  for  such  belief  lessee  would  have  paid 
such  rents  before  they  became  delinquent,  that 
the  lessor  never  notified  the  lessee  of  intention 
■to  cancel  the  lease  according  to  its  terms,  and 
that  the  lessor's  conduct  was  such  that  it  was 
natural  and  probable  that  the  lessee  would  be- 
lieve that  the  lessor  would  not,  without  notice, 
forfeit  the  lease  for  failure  to  pay  rent,  were  not 
in  conflict  with  the  finding  upon  the  controlling 
issue  that  the  lessor  was  willful  and  persistent 
in  his  failure  to  comply  with  his  contractual  ob- 
ligations, and  did  not  raise  any  equity  in  the 
lessee's  favor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  1199.] 

11.  Landlobd  and  Tenant  <8=v108(2)— Rent 

— FOBFEITUBE  OF  LEASE— TeN  DEB. 

The  rule  that  tender  of  rent  by  a  lessee  im- 
mediately after  the  filing  of  suit  by  the  lessor 
is  sufficient  to  relieve  against  forfeiture  of  the 
lease  is  not  a  rule  of  absolute  application,  and 
the  trial  court,  in  the  exercise  of  its  equity  pow- 
ers, may  deny  it  to  a  willful  and  persistent  vio- 
lator of  his  legal  obligations. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g  335.] 

12.  Tbial  «=»216— iNBTBUonoNS. 

Where  the  jury  expressed  a  desire  that  the 
lessee  keep  his  lease  but  pay  all  back  rents,  costs, 
etc.,  the  court  properly  refused  to  instruct  them 
how  to  answer  special  issues  submitted  to  arrive 
at  that  verdict 

[Eid.  Note. — For  other  cases,  gee  Trial,  Cent. 
Dig.  I  481.] 
IS.  Landlobd  and  Tenant  «=3285(4)— Rent 

— Evidence— Sufficiency. 

Evidence  held  to  justify  a  finding  that  the 

lessee  was  negligent  in  believing  that  the  lessor 

would  not,  without  notice,  cancel  the  lease  for 

failure  to  pay  rent  in  accordance  with  its  terms. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  1197.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Ballard  Coldwell,  Judge. 

Trespass  to  try  title  by  the  Texas  Im- 
provement Company  against  L.  M.  Crawford. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afilrmed. 

Jones.  Jones,  Hardle  &  Orambllng  and  Sam 
B.  tiiUett,  all  of  El  Paso,  for  appeUant  J. 
F.  Woodson,  of  El  Paso,  for  appellee. 

HARPER,  C.  J.  The  Texas  Improvement 
Company,  a  corporation,  instituted  this  suit 
against  L.  M.  Crawford,  In  the  form  of  tres- 


pass to  try  title  to,  tor  possession  of,  and  for 
rents  due  under  contract  of  lease  for  a  cer- 
tain theater  building  In  BI  Paso.  Defendant 
answered  by  plea  of  not  guilty ;  that  he  held 
said  pr<^perty  by  virtue  of  a  written  lease 
for  a  period  of  10  years,  which  began  Sep- 
tember, 1914,  at  a  rental  for  the  first  five 
years  of  $300  per  mouth;  that  he  had  paid 
and  tendered  payment  of  all  rents  due  under 
the  contract,  etc.  Plaintiff,  In  reply,  says 
that  the  lease  contains  a  forfeiture  clause  for 
failure  to  pay  rent;  that  defendant  had  not 
paid  his  rents  In  accordance  with  the  pro- 
visions of  the  lease,  and  for  such  failure 
plaimtlff  exercised  Its  option  to  cancel  same. 
The  case  was  submitted  upon  special  Is- 
sues, and  upon  the  answers  thereto  by  the 
jury  judgment  was  entered  for  plaintiff.  For 
answer  to  the  interrogatories  propounded  by 
the  court,  the  jury  found:  First,  that  defend- 
ant's failure  to  pay  the  rent  as  stipulated  in 
the  lease  was  willful  and  persistent ;  second, 
that  the  plaintiff  by  Its  conduct  led  defendant 
to  believe  that  It  would  not  forfeit  his  lease 
for  a  failure  to  pay  the  rent  in  accordance 
with  the  terms  of  the  lease;  dilrd,  defendant 
believed  In  good  faith  that  plaintiff  would 
not  cancel  his  lease  without  notice  of  Its 
Intention  to  do  so;  fourth,  that  be  was  led 
to  this  belief  because  of  the  conduct  Of  plain- 
tiff; fifth,  that  defendant  was  negligent  In 
having  such  belief ;  sixth,  that  the  defendant 
would  have  paid  the  December  and  January 
rent  before  they  became  delinquent  but  for 
such  belief;  seventh,  that  plaintiff  did  not 
notify  defendant,  prior  to  filing  this  suit,  that 
it  would  cancel  the  lease  for  failure  to  pay 
rent  in  accordance  with  the  terms  of  the 
lease;  eighth,  that  plaintiff  canceled  the  lease 
because  of  failure  to  pay  December  and 
January  rents;  ninth,  that  the  conduct  of 
plaintiff  was  such  that  under  the  circum- 
stances it  was  natural  and  probable  that  the 
defendant  would  believe  that  the  plaintiff 
would  not  forfeit  his  lease  for  the  failure  to 
pay  rent  without  first  notifying  him. 

Findings   of   Facts. 

Appellee,  being  the  owner  of  the  Texas 
Street  Theater,  leased  it  to  appellant  for  a 
period  of  10  years,  to  begin  September  1, 
1914;  the  rental  to  be  fSOO  per  month  for 
five  years,  and  $350  per  month  for  the  second 
five  years,  payable  monthly  in  advance,  with- 
out demand.  The  lease  contained  the  provi- 
sion that  "should  any  rent  remain  unpaid  for 
as  much  as  fifteen  days  after  the  same  shall 
become  due,  it  is  agreed  that,  without  demand 
therefor,  *  *  •  it  shall  be  lawful  for 
the  lessor  ♦  •  •  to  re-enter  the  premises, 
*  *  *  and  thereupon  this  lease  shall 
cease  and  determine  »  •  •  and  be  utter- 
ly void." 

Appellant  testified: 

"I  have  been  behind  with  my  rents  the  past 
year  a  number  of  times,  and  Mr.  Marr  (agent 
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of  the  company)  has  urged  me  to  pay  the  rait, 
that  they  would  probaEly  have  to  bring  suit, 
but  he  never  appealed  in  his  life  that  I  didn't 
do  the  best  1  could.  I  made  my  excuses  that  my 
rent  had  been  held  up  here  for  three  yearn  on 
the  Crawford,  and  that  we  had  other  obligations 
dne  us  that  we  could  not  collect.  Tliey  were 
riad  to  have  me  as  a  tenant  and  I  kept  digging. 

•  •  *  I  do  not  deny  that  the  board  of  direc- 
tors of  the  Texas  Theater  Company  instnict- 
f.1  me  in  September,  1915,  unless  I  took  care  of 
the  back  rents  promptly,  they  would  institute 
suit  At  that  time  I  was  very  much  discourag- 
ed, and  very  much  in  the  notion  of  giving  it  up. 
Mr.  Marr  and  Mr.  Ba£sett  were  willing  to  wait 
amil  October  28th  to  get  the  rent  paid.  1  guess 
1  paid  it  then.  I  don't  remember  the  dates  I 
?;i!d  the  rent.  I  don't  remember  how  much  1 
Has  due  at  that  time.  •  •  •  I  don't  deny  that 
I  was  slow  pay,  but  I  have  always  paid.  I 
doa't  remember  when  I  paid  my  rent  on  time. 

•  •  *  I  knew  that  taxes  were  coming  due  in 
November,  December,  and  January,  and  I  think, 
when  most  of  hia  letters  were  written,  I  got 
him  some  money.  I  didn't  always  pay  him  in 
fall,  but  I  would  respond  either  right  then  or 
as  quick  as  1  could.  •  •  •  1  do  not  deny 
that  he  wrote  he  had  to  pay  out  something  like 
J2.000  the  Ist  <rf  January.  •  •  •  I  know  we 
paid  the  rent,  but  we  have  been  slow.  Circum- 
stances over  wHich  I  had  no  control— it  wa«  very 
largely  because  I  did  not  have  the  money.  I 
toidd  have  gone  and  mortgaged  property  and 
got  thn  money,  {Hrobably,  but  I  hare  done  a  good 
oeal  like  other  people  have  done  to  me.  It  was 
hard  to  get  the  money;  business  has  been  bad; 
our  tenants  have  been  slow.  I  think  I  am  fa- 
miliar with  the  lease ;  I  have  read  it  I  am  fa- 
miliar with  the  part  that  the  lessor  may  termi- 
nate the  lease  by  paying  one  year's  rent.  I 
dill  not  want  the  owners  to  become  dissatisfied 
irith— and  it  was  not  my  purpose  to  delay  the 
rent  to  make  the  owners  pay  me  one  year's 
rent  to  get  out.  I  never  was  advised  either 
ly  letter  or  verbally,  at  any  time,  prior  to  the 
Stli  of  February,  1916,  that  the  Texas  Improve- 
ment Company  would  seek  to  forfeit  the  lease. 
I  did  not  understand  that  if  suit  was  brought  it 
would  be  for  cancellation  of  the  lease.  I  un- 
derstood it  would  be  for  rent,  and  treated  it  as 
such.  They  always  acted  as  if  they  wanted  me 
to  keep  the  theater.  They  intimated  that  they 
did  not  want  It." 

This  suit  was  filed  Febrnary  8,  1916.  At 
that  Ume  rents  were  past  due  for  December, 
1915,  January,  1916,  and  Febmary,  1916. 
The  Febmaiy  rent,  however,  was  not  sub- 
ject to  tbe  default  clause  until  the  15tli.  Af- 
ter the  suit  was  filed,  about  February  12th,  a 
check  for  $600  was  delivered  to  Marr,  then 
agent  for  appellee.  This  was  returned  to 
appellant,  and  on  the  ISth  of  February  was 
tendered  to  and  received  by  the  attorney  for 
Bpi>ellee   as   December    and    January   rents. 

By  assignments  1,  2,  8,  9,  10,  11,  12,  13,  14, 
and  15  appellant  tirges  that  the  Judgment 
should  have  been  for  him.  Same  will  be 
disposed  of  by  a  discussion  of  the  several 
propositions  theretmder. 

The  first  and  ^  most  Important  question 
presented  by  these  assignments  and  proposi- 
tions Is',  Should  the  appellant  be  relieved  from 
tbe  forfeiture  clause  in  the  contract  under  the 
facts  of  this  particular  case?  Where  the 
provision  in  the  lease  is  merely  to  enforce 
prompt  payment  of  money,  and  if  Interest 
will  oompensate  tor  the  want  of  prompt  pay- 
ment, it  will  permit  tbe  payment  to  be  made, 


and  tbe  ft>rf^tare  set  aside,  unices  tbe  breach 
of  the  covenant  has  been  willful  or  the  neg- 
lect so  culpable  blb  to  amount  to  tbe  same 
thing.  Creamery  Dairy  Co.  v.  Electric  Park 
Co.,  138  S.  W.  UOO.  See,  also,  note  69  L.  B. 
A.  p.  833,  for  general  discussion. 

[1]  Appellant  has  -confessed  hls'  neglect, 
and  the  attendant  circumstances  in  evidence 
are  amply  sufficient  to  support  the  finding 
of  the  Jury  to  that  effect. 

This  disposes  of  the  third,  fourth,  and  fifth, 
which  urge  that  the  answer  of  tbe  Jury  that 
"the  failure  to  pay  the  rent  was  wUlful  and 
persistent"  is  contrary  to  the  great  prepcm- 
derance  of  the  evidence. 
■  [2,  3]  AM>ellant  further  urges  that  the  court 
shoDld  have  instructed  a  verdict  for  the  de- 
fendant for  the  reason  that  he  having  paid 
the  rent  tar  January  and  February  to  plain- 
tiff's agent,  and  the  money  having  been  ro- 
tained  for  several  days  without  objection, 
it  was  an  acceptance  and  waiver  of  right  to 
forfeit.  That  the  lessor  accepted  the  rent 
due  for  tbe  premises  after  taking  prop^ 
steps — filing  suit  to  forfeit  the  lease  for 
cause — is  not  a  waiver  of  his  right  to  re- 
possess the  premises  unless  tbe  facts  show  an 
Intention  to  waive.  Mooes  v.  Loomis,  166 
111.  392,  40  N.  B.  952,  47  Am.  St.  Rep.  194. 
Defendant  was  several  times  notifled  that  un- 
less he  paid  his  rent  promptly  suit  would  be 
brought.  And  the  only  thing  in  this  record 
which  could  have  been  considered  by  the  les- 
see as  a  cause  to  think  the  lessor  would  not 
enforce  his  right  to  forfeit  is  the  mere  fact 
that  the  lessor  bad  been  very  indulgent  in 
allowing  rents  to  become  overdue,  and  tbe 
weight  of  authority  is  that  this  is  not  proof 
of  an  election  to  waive.  Jones,  Landlord  i% 
Tenant,  {  498. 

The  sixth  Is  that  the  finding  of  the  Jury 
that  defendant  was  negligent  in  believing 
that  plaintiff  would  not  forfeit  the  lease 
without  notice  Is  contrary  to  the  preponder- 
ance of  the  evidence.    Tbe  proposition  Is: 

"It  appearing  from  the  undisputed  evidence 
that  appellant  and  appellee,  by  their  course  of 
dealing  with  reference  to  the  payment  and  re- 
ceipt of  the  rent  for  the  Texas  Grand  Theater, 
had  acted  without  reference  to  tho  clause  in  said 
lease  providing  for  a  forfeiture  of  the  leasehold 
for  failure  to  pay  rent  as  it  became  due  for  a 
period  of  over  two  years,  and  at  no  time  during 
said  period  had  the  appellee,  by  word  or  act, 
manifested  that  it  would  in  fact  insist  on  the 
strict  compliance  with  the  terms  of  said  lease, 
and  that  it  would  declare  a  forfeiture  for  fail- 
ure to  pay  rent  as  it  became  due  without  first 
notifying  appellant,  and  the  belief  of  appellant 
that  appellee  would  not  cancel  his  lease  for  fail- 
ure to  pay  rent  in  accordance  with  the  terms  of 
the  lease  without  first  notifying  appellant  of  its 
intention  to  do  so  was  such  a  belief  as  an  ordi- 
narily prudent  person  would  exercise  under  the 
same  or  similar  circumstances,  and  therefore  it 
was  not  negligence  on  lii-s  part  to  have  such  be- 
lief, and  the  answer  of  the  jury  to  question  'D' 
Is  without  evidence  to  support  it" 

[4]  The  answer  Is  that  the  mere  fact  that 
tbe  lessor  is  lenient  or  Indulgent  is  not  proof 
of  election  to  waive  right  to  forfeit,  uid  like- 
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wise  Is  not  proof  that  the  forfeit  would  not 
be  taken  without  notice,  especially  in  a  case 
like  this,  where  the  lease  provides  that  It 
may  be  done  without  notice.  Jones,  Landlord 
&  Tenant,  $  499;  O'Connor  v.  Tlmmermann, 
85  Neb.  422,  123  N.  W.  443,  24  L.  E.  A.  (N. 
S.)  1063,  133  Am.  St  B«p.  668. 

The  seventh  i&'  that  the  court  erred  in  ren- 
dering Judgment  upon  the  answers  of  the 
Jury  because  they  are  conflicting,  In  that  the 
dnding  that  the  defendant  was  negligent  In 
believing  that  the  plalnUfl  would  not  for- 
feit without  notice  is  in  conflict  with  findings 
"second,"  "fourth,"  and  "ninth,"  above  quot- 
ed. In  view  of  the  holdings  above,  that 
the  evidence  is  sufficient  to  sustain  the  find- 
ing of  the  Jury  that  the  failure  of  appellant 
to  comply  with  the  provisions  of  the  contract 
in  payment  of  rents  was  willfnl  and  persist- 
ent, and  that  this  was  sufficient  cause  to  for- 
feit the  lease,  and  in  view  of  the  further  find- 
ing that  the  facts  in  the  record  do  not  con- 
stitute proof  of  intent  to  waive  its  right  to 
forfeit,  the  effect  is  to  hold  that  there  are  no 
facts  in  the  record  upon  wlilcb  to  base  the 
findings  charged  to  be  conflicting. 

The  seventeenth  urges  that  the  mattes 
shown  by  the  following  bill  of  exception  con- 
stitute reversible  error: 

"Be  it  remembered  that  on  the  trial  of  the 
above  styled  and  numbered  cause,  after  the  jury 
bad  retired  to  consider  of  its  verdict  upon  tlie 
issues  submitted  by  the  court,  and  after  the  jury 
bad  been  deliberating  some  three  or  four  hours 
in  the  jury  room/  the  jury  sent  into  court  the 
following  request:  'It  is  the  wish  of  the  jury 
that  Crawford  be  allowed  to  keep  his  lease,  but 
pay  all  badt  rent,  court  costs,  attorney's  fees, 
and  such  like.  Now  comes  the  jury,  and  asks 
instructions  how  to  answer  the  questions  to  ar- 
rive at  that  verdict'  And  the  court  sent  the 
following  instruction  to  the  jury:  'Gentlemen: 
Your  question  cannot  be  answered  by  the  court;' 
and  then  left  the  room  after  said  communication 
between  the  court  and  the  jury,  and  the  Jury 
returned  into  court  the  verdict  upon  which  the 
judgment  iu  this  cause  is  based,  and  the  defend- 
ant excepted  to  the  action  of  the  court  in  over^ 
ruling  the  nineteenth  ground  of  defendant's 
amended  motion  for  a  new  trial,  for  the  reason 
<hat  by  reason  of  said  facts  it  was  evident  that 
the  jury  did  not  follow  the  instructions  of  tlie 
court,"  etc. 

The  proposition  is: 

"It  being  apparent  from  the  answers  of  the 
jury  to  the  issues  propounded,  and  from  the 
communication  sent  by  the  jury  to  the  court, 
that  the  jury  intended  to  answer  the  questions 
propounded  to  it  by  the  court  in  such  a  manner 
as  to  give  app^ant  the  possession  of  the  Texas 
Grand  Theater  property  under  his  lease,  and 
give  the  appellee  bis  rents,  costs,  and  attorney's 
fees,  the  court  erred  in  rendering  judgment  on 
tlio  findings  of  the  jury  for  appellee  for  the  pos- 
session of  said  property." 

It  is  apparent  that  appellant  would  have 
his  verdict  regardless  of  what  the  jury  be- 
lieved the  facts  to  be  upon  which  to  base  it. 
They  have  found  the  fact  to  exist  which  con- 
stitutes the  basis  for  appellee's  judgment, 
yet  forsooth,  because  the  Jury  said  they 
wanted  to  find  for  the  appellant,  counsel 
would  have  us  set  it  aside,  whether  the  Jury 
believed  tbe  foots  justified  it  or  not;  in  fact, 


when  the  Jnry  find  that  the  facts  do  not  Jus- 
tify it.  This  is  a  forcefiul  demonstration  of 
the  reason  for  submitting  causes  upon  special 
issues. 
The  el^teenth  is  without  merit 
Finding  no  error  in  Uie  record,  tbe  cause 
is  affirmed. 

On  Behearing. 

HIGQINS,  J.  I  concur  in  the  action  of  the 
court  in  overruling  the  motion  for  rehearing, 
but  desire  to  indicate  my  views  upon  what 
I  conceive  to  be  the  controlling  Issues  and 
questions  in  the  case.  The  action  was  in 
trespass  to  try  tlOo  filed  February  8,  1916, 
by  Texas  Improvement  Company,  appellee, 
against  Crawford,  appellant  to  recover  pos- 
session of  that  portion  of  a  certain  building 
In  the  dty  of  Bl  Paso  known  as  the  Texas 
Grand  Theater.  Appellee,  by  written  con- 
tract dated  April  27,  1914,  leased  to  appel- 
lant that  portion  of  the  building  in  which  the 
theater  is  situated  for  a  period  of  10  years 
from  September  1,  1914,  for  the  total  sum  of 
^39,000.  For  the  first  five  years  appellant 
agreed  to  pay  $8,600  per  year,  {Myable  in 
monthly  Installments  of  $300,  payable  in  ad- 
vance each  month.  The  lease  recites  that  it 
was  the  intention  "that  the  rents  payable  un- 
der this  lease  shall  be  payable  In  monthly 
installments  in  advance  of  the  first  day  of 
each  month,  beginning  with  tbe  first  day  of 
the  term  of  this  lease."  The  lease  contains 
the  following  further  provisions : 

"Should  there  be  any  default  in  the  payment 
at  any  time,  of  any  rent  due,  or  any  part  there- 
of, or  should  there  remain  any  rent  unpaid  for 
as  much  as  fifteen  days  aftet  same  shall  become 
due,  it  is  agreed  that  without  demand  made 
therefor,  or  if  said  lessee  shall  assign  this  lease, 
*  *  *  it  shall  be  lawful  for  said  lessor,  its 
agents,  successors,  or  assignSj  without  written 
notice  or  demand,  into  the  said  premises  to  re- 
enter, and  the  same  to  have  again,  repossess, 
and  enjoy  as  in  its  first  and  former  estate;  and 
thereupon  this  lease,  and  everything  herein  con- 
tained, shall  cease,  determine,  and  be  utterly 
void,  except  the  lessor,  its  agents,  successors,  or 
assigns,  shall  not  be  deprived  of  the  right  to 
collect  all  rents  which  may  be  then  owing  the 
lessor  or  its  assigns,  nor  shall  said  lessor,  nor 
its  assigns,  be  thereby  deprived  of  any  lawful 
(daim  which  it  may  have  tor  damages  on  account 
of  any  such  action  of  said  lessee, 

"Said  lessee  covenants  and  agrees  with  said 
lessor,  its  successors  and  assigns,  as  follows: 
Said  lessee  will  pay  the  rents  in  the  manner  and 
at  the  time  hereinbefore  specified,  unless  said 
premises  so  leased  shall  be  destroyed  or  rendered 
untenantable  by  fire  or  other  unavoidable  acci- 
dent, in  which  event  the  rent  for  such  time  said 
premises  are  so  untenantable  shall  not  be 
paid.     •     •     • 

"It  is  hereby  expressly  understood  and  agreed 
that,  if  said  lessee  shall  fail  to  pay  the  amount 
of  ront  herein  provided  to  be  paid,  or  shall  fail 
to  pay  any  installment  of  said  rents,  for  more 
than  fifteen  (15)  days  after  same  becomes  due, 
or  shall  refuse  or  neglect  to  do  any  of  the  things 
herein  provided  to  be  done  or  perfonned  by  him, 
or  if  said  lessee  shall  refrain  from  doing  or  per- 
forming  anything  herein  agreed  to  be  retrained 
from  being  done  or  performed,  then  and  in  such 
event  the  said  lessor,  its  successors  or  8saign^ 
may  and  can,  at  its  or  their  option,  declare  this 
agreement  and  lease  canceled  and  annulled,  and 
thereupon  tiiis  lease,  and  everything  herein  con- 
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tained,  shall  cease,  determine,  and  be  utterly 
Toid;  but  the  lessor,  its  sacceasors  and  assigns, 
shall  not  thereby  be  prevented  from  collecting 
an;  and  all  rente  which  may  bo  due  hereunder 
up  to  the  time  of  said  termination  of  this  lease." 

The  appeUee  based  Its  right  of  recovery 
npon  a  forfeiture  declai<ed  by  it  on  acooont 
of  the  alleged  failure  of  Crawford  to  pay 
the  rental  installments  for  December,  1915, 
and  January,  1016. 

The  case  was  submitted  to  a  Jury  upon 
special  Issues.  The  issues  submitted  in  the 
main  charge,  with  the  jury's  answers,  are  aA 
follows : 

"No.  1:  Do  yon  find  that  defendant  L.  M. 
Crawford's  failure  to  pay  the  rent  stipulated  in 
his  lease  was  the  result  of  gross  negligence,  or 
was  willful  and  persistent?  Answer:  Willful 
and  persistent. 

"No.  2:  Do  you  find  that  the  plaintiff,  by  its 
conduct,  if  any,  led  the  defendant  to  believe  that 
the  plaintitt  would  not  forfeit  his  lease  for  a 
failure  to  pay  the  rent  provided  for  in  the  lease, 
in  accordance  with  the  terms  thereof?  '  Answer: 
Yes." 

At  the  request  of  Crawford,  other  issues 
were  submitted  which,  with  their  answers, 
read: 

"Special  Issue  A:  Do  you  find  that  the  plain- 
tiff in  this  case  canceled  defendant's  lease  b&' 
cause  of  failure  to  pay  the  December  and  Janu- 
ary rents?    Answer:   Yes. 

"Special  Issne  B:  Do  you  find  that  defendant 
in  good  faith  believed  that  plaintiff  would  not 
cancel  his  lease  for  failure  to  pay  rent  in  ac- 
cordance with  the  lease  without  first  notifying 
defendant  of  its  intention  to  do  so?  Answer: 
Tes. 

"Special  Issue  C:  Do  you  find  that  such  be- 
lief, if  any,  on  the  part  of  defendant,  was  caus- 
ed by  conduct,  if  any,  of  the  plaintiff?  Answer: 
Yes. 

"Special  Issue  D:  Do  you  find  that  defendant 
was  negligent  in  having  such  belief,  if  any?  An- 
swer:  Yes. 

"Spedal  Issue  B:  Do  you  find  that  but  for 
such  belief,  if  any,  defendant  would  have  paid 
the  December  and  January  rents  before  they 
beoafce  delinquent?    Answer:   Yes. 

"Special  Issue  F:  Do  you  find  that  plaintiff 
over  notified  defendant  prior  to  filing  suit  in  this 
cause  that  it  would  cancel  the  lease  for  failure 
to  pay  the  rent  according  to  the  terms  of  the 
lease?     Answer:    No. 

"Speoal  Issne  G:  Do  you  find  that  the  eon- 
duct  of  the  plaintiff,  if  any,  was  such  that,  under 
tho  circumstances,  it  was  natural  and  probable 
that  the  defendant  would  believe  that  the  plain- 
tiff would  not  forfeit  his  lease  for  the  failure  to 
pay  rent  according  to.  the  terms  of  the  lease 
without  first  notifying  defendant  of  such  inten- 
tion?   Answer:   Yes.' 

Upon  these  answers  judgment  was'  render- 
ed in  favor  of  appellefe  for  the  premises  and 
rents. 

Appellant  contends  that  the  finding  that  he 
■willfully  and  persistently  failed  to  i«y  the 
rent  stipulated  In  his  lease  Is  contrary  to 
the  evidence.  Upon  this  phase  of  the  case 
the  evidence  discloses  these  facts :  Appellee's 
rents  were  collected  by  Its  agents,  Jas.  I* 
\fnrr  &  Co.  Crawford,  It  seems,  llrt^d  In  To- 
peka.  Kan.  The  rent  for  December,  1914, 
was  not  paid  when  due,  and  on  December 
ISth  the  agents  wrote  Crawford  In  regard 
thereto,  and  on  December  30th  he  forwarded 
check  to  cover.    The  rent  for  January,  1915, 


was  paid  January  29th.  On  Febmary  26th 
the-  agents  wrote  Crawford,  requesting  pay- 
ment of  the  February  rent,  and  he  remitted 
to  cover  February  27th.  Tho  rent  for  Mardi, 
1915,  was  not  paid  until  remittance  was 
made  on  April  19th.  On  April  2l8t  the  ageote 
wrote,  requesting  imyment  of  the  rent  for 
that  month,  stating  that  the  money  was  need- 
ed to  pay  taxes.  On  May  4th  the  agents 
again  wrote  Crawford,  advising  that  they 
had  not  yet  received  the  April  rent  On  May 
12th  the  agents  again  wrote  him,  requesting 
remittance  of  the  April  rent  Some  time  be- 
tween May  12th  and  May  19th  the  rent  for 
April  was  received.  On  May  19th  the  agents 
wrote,  requesting  payment  of  the  May  rent, 
stating  that  they  would  have  to  have  tlie 
money  promptly,  as  they  had  a  large  Inteav 
est  payment  to  make  In  Jtme.  On  June  1st 
the  ag^its  again  wrote,  requesting  payment 
of  the  May  and  June  rent,  and  advising  that 
they  had  a  semiannual  Interest  payment  to 
make  on  a  $23,000  mortgage  against  the  prop- 
erty which  was  doe  the  first  week  of  July, 
and  that  It  would  be  necessary  to  have  in 
all  the  rents  up  to  that  time ;  that  they  were 
In  urgent  need  of  both  these  m<mths'  rent, 
and  requested  Crawfoi^d  to  let  them  have 
cheA  by  return  mall  to  cover.  On  June  18th 
the  agents  again  wrote  Crawford  that  they 
had  to  pay  this  interest,  and  were  in  urgent 
need  of  the  May  and  June  rent,  and  request- 
ed check  by  return  maU.  On  June  26,  1916, 
Marr  &  Oo.  wired  Crawford  that  the  rent 
for  May  and  June  had  not  been  paid,  and 
that  the  pcuties  Insisted  on  prompt  payment, 
and  couTd  not  let  the  account  run  In  that 
manner.  On  August  5, 1916,  the  agents  wrote 
Crawford  that  his  rent  was  In  arrears  for 
four  months,  and  amounted  to  $1,200;  that 
the  company  was  in  urgent  need  of  money, 
and  that  It  would  be  Impossible  for  them  to 
let  the  rent  run  In  that  manner;  that  they 
did  not  desire  to  take  any  action  towards 
collecting  this  legally,  but  if  they  did  not 
hear  from  Mm  in  a  short  time  would  have  to 
do  so.  They  requested  an  answer  by  return 
mall,  with  one-half  of  the  amount  due,  If  not 
all.  On  September  24, 1916,  the  agents  wrote 
Crawfoi^  that  the  board  of  directors  of  ap- 
pellee had  Instructed  them  to  notify  him  that 
unless  the  back  rents  were  taken  care  of 
promptly  they  would  Institute  suit  against 
him.  On  September  25, 1915,  Crawford  made 
a  remittance,  but  the  amount  thereof  does 
not  appear.  The  rent  for  July,  191.5,  was 
paid  by  remittance  made  October  4,  1915, 
In  response  to  previous  request  from  agents. 
On  November  1,  1915,  Crawford  remitted 
$300  to  cover  rent  for  August  On  Septem- 
ber 16,  1915,  the  agents  wrote  Crawford,  re- 
minding him  that  he  was  then  four  months 
In  arrears,  and  requesting  check  for  at  least 
$600.  On  November  24th  the  agents  wrote 
Crawford,  requesting  that  he  let  them  have 
a  couple  of  months'  rent  at  least,  as  It  was 
needed  very  badly.     On  December  6>  1916, 
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the  agents  wrote  Orawfortl  that  they  had 
some  very  large  payments  to  make  the  first 
of  January,  amounting  to  something  like 
$2,000,  and  that  they  expected  to  get  most 
of  this  from  his  rent  account,  and  insisted 
that  he  send  some  rent  on  his  account  by  re- 
turn mall.  On  December  28, 1916,  the  agents 
wrote  Crawford,  calling  his  attention  to  the 
fact  that  early  In  December  they  had  written 
him  that  they  had  to  make  some  very  large 
payments  early  in  January,  and  that  they 
would  exi>ect  him  to  Iiare  his  rent  account 
paid  up  in  full;  tliat  at  the  present  time 
there  were  three  or  four  months  due,  and 
that  they  must  insist  tliat  some  action  be 
taken  by  him  to  get  his  rent  paid  up.  On 
November  9,  1915,  Crawford  remitted  check 
for  $300,  and  on  January  22,  1916,  he  remit- 
te!d  a  check  for  $300  to  cover  tlie  rent  for  the 
previous  November.  In  some  of  the  letters 
written  by  Crawford  to  Marr  &  Co.  In  re- 
sponse to  those  noted  above,  he  excused  his 
failure  to  pay  his  rent  by  the  statement  that 
the  theatrical  business  had  been  very  bad 
and  that  business  conditions  generally  were 
bad. 

Upon  a  trial  of  the  case,  Crawford  testified 
that  he  had  been  operating  the  theater  since 
some  time  in  1908,  when  he  first  rented  it; 
that  Mr.  Marr  had,  at  different  times  during 
the  past  year,  written  him  to  pay  the  rent ; 
that  they  wouM  probably  have  to  bring  suit, 
but  that  Marr  ba'd  never  appealed  in  his  life 
that  he  did  not  do  the  best  he  could;  that 
he  made  his  excuses  that  his  rent  had  been 
held  up  here  for  three  years  on  the  Crawford 
Theater,  and  that  they  had  other  obligations 
due  whldi  could  not  be  collected.  He  denied 
that  he  was  waiting  for  the  determination 
of  the  Crawford  Theater  rent  suit.  He  did 
not  deny  that  the  board  of  directors  of  ap- 
pellee instructed  him  in  September,  1915, 
that  they  would  institute  suit  unless  he  took 
care  of  the  back  rents  promptly.  He  said 
that  at  one  time  he  was  behind  $2,000 — that 
was  prior  to  the  present  lease;  that  he 
could  not  remember  when  he  paid  his  rent  on 
time;  that  he  paid  the  rent,  but  had  been 
slow,  because  of  circumstances  over-  which 
he  had  no  control,  largely  because  he  did  not 
have  the  money.  He  admitted  that  he  could 
have  gone  and  mortgaged  property  probably, 
but  he  had  done  a  good  deal  like  other  people 
had  done  him.  It  was  hard  to  get  money- 
business  had  been  bad.  His  tenants  had  be^i 
slow.  That  he  had  borrowed  probably  dur- 
ing the  past  year  between  $30,000  and  $40,000 
to  conduct  and  carry  on  the  business,  part  of 
which  bad  been  repaid  from  time  to  time. 

[t]  The  evidence  detailed  shows  beyond 
controversy  that  Crawford  was  persistent- 
ly delinqu^it  in  the  payment  of  his  rent. 
But  was  he  willfully  so?  The  rent  install- 
m^its  were  obligations  which  he  was  legally 
and  morally  bound  to  meet  in  advance  of  the 
first  day  of  every  month.  When  a  man  ought 
to  pay,  can  pay,  and  won't  pay,  this  is  suf- 


ficient to  warrant  a  finding  that  his  conduct 
Is  willful.  Of  itself,  It  evidences  a  bad  mo- 
tive and  evU  intention.  Especially,  when  he 
persists  in  such  conduct  without  adequate 
Justification.  Such  persistency  evidences  that 
he  Is  acting  designedly  and  intentlonaUy. 
According  to  Crawford's  own  testlmoa;,  he 
could  have  paid.  He  seems  to  have  had  a 
good  borrowing  capacity.  But  appellant  in- 
sists that  his  own  uncontradicted  testimony 
shows  that  business  liad  been  bad,  the  collec- 
tion of  rent  slow,  etc. 

[6]  This  contention  overlooks  the  fact  that 
he  was  an  interested  witness  and  the  jury  at 
Uberty  to  disbelieve  him.  And,  further,  if 
they  believed  his  testimony,  they  may  not 
have  believed  that  such  facts  constituted  ad- 
equate justification  for  his  conduct. 

[7]  Appellant  dtes  numerous  authorities 
to  the  effect  that  courts  of  equity  do  not  fa- 
vor forfeitures,  and  refers  to  cases  where  the 
courts  have  relieved  against  forfeitures  in 
lease  contracts  where  there  has  been  a  will- 
ful failure  to  pay  rent  'JSie  correctness  of 
these  authorities  is  unquestioned.  Bat  in 
order  to  justify  the  application  of  this  doc- 
trine In  favor  of  a  lessee  who  has  willfully 
and  persistently  defaultedTin  the  payment  of 
his  rents,  there  should  be  some  strong  coun- 
terbalancing equity  In  his  favor.  It  Is  true 
appellee  was  very  indulgent  to  Crawford,  and 
long  forebore  to  exercise  Its  legal  rights 
against  him.  Crawford  evidently  deliberate- 
ly presumed  upon  its  forbearance.  He 
would  respond  to  the  requests  for  the  pay- 
ment of  rents  only  when  It  seemed  likely  that 
the  patience  and  forbearance  of  his  lessor 
was  reaching  an  end  and  <upon  the  Terge  of 
exhaustion.  This  indulgence  upon  the  part 
of  appellee  should  not  be  seized  by  the  court 
as  a  reason  for  denying  the  enforcement  of 
its  legal  rights  against  a  willful  and  persis- 
tent Yiolator  thereof.  I  can  see  no  equity  In 
his  favor  which  would  Justify  the  court  in 
so  doing.  It  Is  true  the  Jury  found  that  the 
plaintiff,  by  Its  conduct,  led  Crawford  to  be- 
lieve that  It  would  not  forfeit  its  lease  for 
his  failure  to  pay  hie  rent;  but  there  was 
nothing  to  justify  such  belief,  except  the  ex- 
treme forbearance  and  Indulgence  of  appel- 
lee. 

[t]  The  Jury  also  found  that  Crawford  in 
good  faith  believed  that  plaintiff  would  not 
forfeit  the  leas^  for  failure  to  pay  rent  with- 
out first  notifying  him  of  its  intention  to  do 
so,  and  that  such  belief  was  caused  by  plaln- 
tifTs  conduct  It  does  not  occur  to  me  that 
this  raises'  any  equity  in  his  favor.  There 
was  no  obligation  upon  plaintiff's  part  to 
give  any  such  notice,  and  In  response  to  spe- 
cial issue  D  the  Jury  found  that  defendant 
was  negligent  In  having  such  belief. 

II]  This  latter  finding  is  equivalent  to  say- 
ing that  such  belief  on  defendant's  part  was 
unjustified.  The  answers  to  Issues  2,  B,  C, 
B,  F,  and  6  are  upon  minor  and  noncoutrol- 
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ling  qnestlons,  and  in  tbe  light  of  this  record  ] 
raise  no  equity  in  defendant's  favor. 

[It]  SdcIi  answers  are  not  in  conflict  with 
the  finding  upon  the  controlling  Issue  in  de- 
termining tbe  lights  of  the  respective  parties, 
lomely.  Was  Craivford  wUlftil  and  persistent 
in  his  failure  to  comply  with  his  contractual 
uMigatlons? 

[11]  The  record  discloses  that,  Immediate- 
ly' after  the  filing  of  this  suit,  appellant  ten- 
dered all  past-due  rents,  wltii  Interest  and 
CQort  costs,  and  has  maintained  said  tender, 
and  upon  the  trial  tendered  and  paid  into 
court  all  rent  due  to  that  date,  together  with 
interest,  costs,  and  attorney's  fees.  This,  it 
U  contended,  was  sufficient  to  demand  that 
tlie  court  relieve  against  the  forfeitore.  Or- 
dinarily this  is  sufficient  Bat  it  is  not  a  rule 
of  absolute  application  in  all  cases,  and  the 
trial  court,  in  the  exercise  of  its  equity  pow- 
ers, might  well  and  properly  deny  it  to  a 
«1llful  and  persistent  violator  of  bis  legal 
obligatl(»i8. 

The  day  after  this  suit  was  filed,  H.  R. 
McCiintock,  appellant's  agent  in  El  Paso, 
wired  blm  of  the  filing  of  the  suit.  On  Feb- 
raary  10,  1916,  appeUant  mailed  Mr.  Marr 
cbeck  to  cover  the  rent  for  preceding  Decem- 
ber, which  was  accepted  and  received  by 
Marr  on  February  11th  as  the  rent  for  the 
preceding  December.  On  February  12th 
cbeck  for  $600  was  sent  to  cover  the  January 
and  February  rent,  and  was  received  and  ac- 
cepted by  Marr  about  February  18th.  It 
was  held  antU  February  15tb,  when  it  was 
returned  to  appellant,  Marr  stating  to  appel- 
lant's attorney,  in  the  meantime,  and  after 
he  had  received  said  check,  that  he  had  sent 
this  check  for  deposit,  to  the  credit  of  appel- 
lee, or  words  to  that  efTect.  On  the  18th  day 
of  FebFuary,  when  appellant  received  the  re- 
turned check,  he  wired  Mr.  OlUett,  his  attor- 
ney, who  on  that  day  tendered  to  appellant's 
attorney  tbe  amount  of  the  returned  check, 
S600,  in  gold,  which  was  for  January  and 
Kcbruary  rent;  $300  of  this  sum  was  ac- 
cepted as  January  rent,  and  the  February 
rent  was  refused.  Whether  or  not  Marr 
knew  that  this  suit  bad  been  filed  when  these 
remittances  were  received  by  him  is  not  ap- 
parent Appellant  insists  that  these  facts 
show  a  waiver  of  the  right  of  forfeiture. 
TSiis  contention  is  properly  disposed  of  in 
the  original  opinion.  No  error  Is-  shown  by 
the  matters  complained  of  in  the  seven- 
teenth assignment  discussed  in  the  concluding 
portion  of  the  original  opinion..  It  was  the 
sole  doty  of  tbe  Jury  to  find  tbe  facts  upon 
tbe  issues  submitted  to  them.  Upon  the  facts 
so  found,  it  was  the  duty  of  the  court  to  ren- 


der tbe  pr(^>er  judgment  adjudicating  the 
rights  of  the  partiefi-. 

[12J  The  court  properly  refused  to  give 
the  instructions  requested  by  the  Jury. 

[13]  I  regard  the  evidence  ample  to  support 
the  Jury's  finding  in  response  to  special  issue 
D,  that  Crawford  was  negligent 

I  believe  the  proper  disposition  of  tills 
appeal  is  controlled  by  the  conclusion  reach- 
ed upon  the  questions  above  discussed.  A 
very  lengthy  brief  was  filed  by  appellant,  to- 
gether with  a  supporting  written  argument. 
Many  authorities  are  cited  and  discussed, 
and  in  the  motion  for  rehearing  it  is  request- 
ed that  we  discuss  the  various  propositions 
advanced  in  the  brief  and  the  supporting 
authorities,  aad  point  out  the  distinguishing 
features  of  this  case  from  these  authorities. 
It  seems  to  me  that  the  proper  course  to  pur- 
sue Is  for  the  court,  as  best  it  can,  to  decide 
upon  the  controlling  questions  In  a  case  and 
confine  the  discussion  thereto;  that  it  is  or- 
dinarily unnecessary  to  point  out  the  distin- 
guishing features  of  numerous  cited  author- 
ities, as  it  serves  no  osefal  purpose,  and  pro- 
tracts an  opinion  to  an  unconscionable  length. 
Xo  authorities  have  been  dted  herein,  as 
I  deem  those  dted  in  the  original  opinion  sup- 
port the  conclusion  reached.  Each  member 
of  ttds  court  has  given  careful  considera- 
tion to  the  merits  of  the  appeal,  and  such 
consideration  was  given  before  the  original 
opinion  was  handed  down.  The  conclusion 
reached  was  the  result  of  the  consideration 
so  given,  and,  while  such  conclusion  may  be 
erroneous,  such  error,  if  any,  is  not  the  result 
of  any  lack  of  proper  consideration,  nor  of 
a  failure  to  appreciate  the  8tr<Hig  presenta- 
tion made  in  appellant's  behalf  by  his  counsel. 
Ordinarily,  I  feel  that  the  court  is  under  no 
obligation  to  give  express  assurances  of 
this  nature,  and  do  not  feel  that  we  are  un- 
der any  obligation  to  do  so  in  this  case,  but 
that  it  is  not  inappropriate  to  do  so.  The 
court  must  make  that  disposition  of  an  ap- 
peal which,  as  it  understands  the  law,  should 
be  made,  and  this  action  must  be  taken  with- 
out any  other  consideration  than  a  desire  to 
dispose  of  the  case  as'  the  law  and  facts  de- 
mand. 

The  writer  has  a  high  respect  and  regard 
for  appellant's  counsel,  and  is  prompted 
thereby  to  make  the  assurance  indicated,  and 
because  the  motion  for  rehearing  would  in- 
dicate that  possibly  counsel  felt  tbe  proper 
consideration  had  not  been  given  to  the  ap- 
peal. 

The  foregoing  is  ad<^ted  by  the  entire 
court  tuid  banded  down  as  its  opinion  <m  re- 
bearing. 
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MIU.SAPS  T.  JOHNSON  et  aL     (No.  U63.) 

(Ooort  of  Oiril  Appeals  of  Texas.     Amarillo. 

May  16,  1917.    Rehearing  Denied 

June  13,  1917.) 

On  Motion  for  Rehearing. 

1.  GOBFORATIONS   €=s>499  —  FAILURE  TO    PaT 

Fbanchise  Tax— Right  to  Sqs  ob  Dkfend 

— Statute. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  7399,  providing  that  when  a  corporation 
fails  to  pay  its  franchise  tax,  and  the  forfeiture 
of  its  right  to  do  business  in  the  state  has  been 
properly  recorded  by  the  secretary  of  state,  it 
cannot  sue  nor  defend  a  suit,  except  one  to  for- 
feit its  charter,  the  secretary  of  state  must  enter 
on  the  margin  of  the  record  in  his  office  the 
words  "Rights  to  do  business  forfeited,"  and  the 
date  of  the  entry,  before  the  company's  right 
to  sue  or  defend  for  nonpayment  of  Its  fran- 
chise tax  is  denied. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  M  1910,  1911,  1913-1919,  2030.] 

2.  G0BFOBAT10N6  «s»592— DiBBOLinnoN- Faut 
URK  TO  Pat  Fbanchise  Tax. 

The  failure  of  a  corporation  to  pay  its 
franchise  tax  does  not  ipso  facto  work  a  disso- 
lution. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  2373-2375,  2378,  2379,  2381,  2390, 
2401.] 

3.  COBPOKATIONS    «=>2U  (6)  —  STOCKHOUIEBS' 

Suit— Pleading — Allegation. 
In  a  suit  by  corporate  stockholders,  the  peti- 
tion alleged  that  a  majority  of  the  directors, 
without  &e  knowledge  and  consent  of  the  stock- 
holders, but  at  the  direction  of  a  defendant,  con- 
veyed to  another  defendant,  as  trustee  for  the 
benefit  of  the  creditors  of  the  corporation,  all  of 
the  assets  of  the  company,  and  that  the  directors, 
without  the  consent  of  stockholders,  agreed  that 
the  private  trustee  should  convey  the  property 
to  a  creditor  of  the  company  to  liquidate  the  com- 
pany's debte  at  50  cents  on  the  dollar.  Held, 
that  the  allegation  was  that  the  company  had 
made  a  chattd  mortgage  for  the  benefit  of  its 
creditors. 

[Kd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  M  820,  821.] 

4.  Pleading  ®=934 (2)— Specific  Aixeoatton. 

Specific  allefrations  will  control  a  general 
statement  in  a  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  68.] 

6.  CORPOBATIONB  *=>210— AOTTONS— PABTDtS— 

Tbustee  fob  Ceeditoes. 
Where  a  corporation  did  not  make  a  gen- 
eral assignment  for  the  benefit  of  creditors,  but 
made  a  conveyance  in  trust  to  a  private  trustee 
for  creditors,  title  to  a  cause  of  action  against  a 
director  of  the  company  for  corruptly  disposing 
of  its  assets  was  vested  in  the  trustee. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {§  806-818.] 

a  T«UOT9  *»»61(3)— Tkbmination. 

Where  a  corporation  conveyed  its  property  in 
trust  to  a  private  trustee  for  the  benefit  of  cred- 
itors, the  trust  terminated  when  the  property 
was  sold  and  €he  debts  satisfied. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  85.] 

7.  CoBPORATiows  «=>206(4),  211(3)  —  Stock- 
holders' Action— Demand  fob  Suit  on  Di- 

BECTOBS. 

In  a  stockholders'  suit,  if  the  facts  as  alleged 
show  that  defendants  charced  with  wrongdoing 
constitute  a  majority  of  the  directors  or  man- 
aging body  at  the  time  of  commencing  suit,  or 


that  the  directors,  or  a  majoribr,  are  under  the 
control  of  a  wrongdoing  defendant  so  that  re- 
fusal of  the  managing  body,  if  requested  to 
bring  suit  in  the  name  of  the  corporation,  may 
be  inferred  with  reasonable  certainty,  the  stock- 
holders' action  may  be  maintained  without  alleg- 
ing or  proving  any  notice,  reqaest,  demand,  or 
express  refusal. 

[Ed.  Note.— For  other  cases,  see  OorporatioDS, 
Gent  Dig.  {{  795,  816.] 

a  CoBPOB!ATioN8,€=>212— Actions— PBBSincp- 

TION  OF  OWNEBSHIP  OF  ReALTT. 

In  a  stockholders'  suit,  the  court  must  pre- 
sume that  the  company's  assignment  to  a  private 
trustee  would  not  have  undertaken  to  convey 
realty  unless  the  company  really  owned  it. 

9.  COBPOBATIOKS  ^»455— GOKHON-LiAW 

MoRTOAQB— Seal. 
Where  a  corporation's  attempted  assignment 
of  property  to  a  private  trustee  for  sale  for  the 
benefit  of  creditors  was  Y<Ad  as  a  conveyance  un- 
der the  statute,  being  a  oommon-law  mortgage, 
it  was  not  void  as  such  because  of  the  company's 
failure  to  authenticate  it  by  the  corporate  seal. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fS  1801-1803.] 

10.  C0RPORATI0N8  ®=»210  —  Stocokholdebs' 
Suit— Pleadiho. 

In  suit  by  corporate  stockholders  to  recovn' 
property  of  tie  company  wrongfully  disposed  of 
by  a  director,  the  company,  dissolution  of  whioh 
was  not  set  up  in  the  pleajdings  nor  established 
by  the  facts,  was  not  only  a  proper  but  a  neces- 
sary party,  and  an  assignee  of  the  company  as 
private  trustee  to  pay  specified  debts  of  the  com- 
pany was  not  a  proper  party. 

[Ed.  Note.— For  other  cases,'  see  Corporations. 
Cent  Dig.  IS  80&-813.] 

11.  TBIAL  «=»255(13)  —  lN8T»U0TI0N8— FAII,- 

UBE  to  Ask  Special  Chabqx— SubstantlaXi 

Omissions. 
Where   defendant   failed   to   ask   a   specini 
charge,  supplying  an  omission  in  an  instruction, 
he  cannot  conqilain  of  the  omission,  though  the 
definition  omitted  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  (  639.1 

12.  CoBPoKATiONB  *=»212  —  Stockholders' 
Suit— Domination  of  Dibectobs  by  One— 
Sumcisnar  or  Evidbi4ob. 

In  suit  by  corporate  stockholders,  evidence 
held  sufficient  to  sustain  the  jury's  finding  that 
a  defendant  a  director,  improperly  dominated 
and  controlled  a  majority  of  the  directors. 

13.  COBFOBATIONS  •»21S  —  Stockbouibbs' 
Suit— Judombht. 

In  suit  by  corporate  stockholders  to  recover 
assets  of  the  company  wrongfully  disposed  of  by 
a  director,  judgment  must  be  for  and  in  behalf 
of  all  stockholdera  and  in  favor  of  the  company, 
not  for  plaintiffs  individually  for  their  respective 
interests  in  the  amount  of  the  recovery. 

14.  corporations  «=»213  —  stockholders' 
Suit— Dbclabino  Fobfeitube  of  Charter. 

In  such  suit  the  trial  court  improperly  de- 
clared the  con^any's  charter  forfeited,  where  the 
state  was  not  a  party,  and  the  record  showed 
that  the  company  was  still  an  existing  corpora- 
tion, not  showing  that  plaintiffs  as  individaala, 
or  that  the  corporation  itself,  ratified  the  illegal 
acts  alleged  to  have  been  committed  by  the  dom- 
inating director  and  the  board. 

Appeal  frcwa  District  Court,  Wichita  Coun- 
ty ;  M.  N.  Bonner,  Judge. 

Action  by  W.  J.  Johnson  and  others  against 
Due  Millsaps  and  others.  From  the  judg- 
ment, defendant  Millsaps  appeals.  Judgment 
affirmed  as  reformed,  and  rendered. 
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Carrlgan,  Montgomery  ft  Britain,  of  Wich- 
it&  Falls,  tor  appellant.  Weeks  &  Weeks, 
of  Wichita  Falls,  fqi^  appellees. 

HALIj^  J.  Tills  action  was  brought  by  W. 
J.  Johnson,  D.  W.  Colley  and  wife,  K.  H. 
Henry,  J.  H.  Endacott,  J.  B.  Baker,  and  W. 
M.  Waldock  against  Due  Mlllsaps,  a  K  Mnr- 
rie,  and  tbe  McOrattan-Mlllsaps  Company,  a 
corporation.  Plaintiffs  alleged  that  eacii  of 
tbem  was  a  stockholder  In  the  McOrattan- 
Millsaps  Gomiwny,  and  held  snch  stodc  In 
January,  1913;  that  aald  corporation  had  a 
capital  stock  of  $40,000,  divided  Into  share? 
of  110  each;  that  defendant  Due  Mlllsaps 
wag  at  all  times  a  dtreetor,  and  that  the  other 
directors  were  Htigh  McGrattan,  I.  B.'«ose, 
and  Frank  McGrattan  and  J.  H.  Endacott; 
tliat  the  said  MiUsaps  assumed  to  act  as 
manager  of  said  corporation  up  to  about 
March  1,  1914,  and  that  Endacott  was  not  an 
active  director ;  that  the  corporation  operat- 
ed a  dry  goods  store  at  Weatherf ord,  Tex.,  up 
to  the  latter  part  of  1914,  and  that  In  the  fall 
of  1913  put  in  a  atoc^of  dry  goods  at  Wich- 
ita Falls,  Tex.,  and  conducted  the  business 
there  unUl  about  Man*  1,  1914 ;  that  early 
in  the  year  of  1914  P.  H.  Pennington,  C.  J. 
Barnard,  and  Due  Mlllsaps  agreed  to  organ- 
ize two  mercantile  corporations  at  Wichita 
Falls,  one  to  he  known  as  the  P.  B.  M.  Com- 
pany, and  one  as  fhe  P.  H.  Pennington  Com- 
pany; that  Pennington  and  Barnard  each 
owned  a  stock  of  goods  In  Wichita  Falls, 
Tex. ;  that  the  Pennington  Company  was  to 
have  a  capital  stock  of  $25,000,  and  the  P. 
a  M.  Company  of  $75,000,  and  that  both 
were  to  be  operated  by  Pennington,  Barnard, 
and  Mlllsaps,  and  that  each  of  them  was  to 
famish,  either  In  cash  or  merchandise,  one- 
third  of  the  capital  of  each  corporation;  that 
Barnard  and  Pennington  each  conveyed  to 
said  corporation  merchandise  of  value  equal 
to  the  stock  subscribed  for  by  them  respec- 
tively, and  that  Due  MiUsaps  took  from  Mc- 
Orattan-Mlllsaps Company's  stock,  at  Wichita 
Falls  goods  worth  $.S6,500.  and  placed  $25,- 
000  worth  of  the  same  in  the  P.  B.  M.  Com- 
Iiany.  and  $11,500  into  the  P.  H.  Pennington 
Company,  and  that  In  d<^g  so  he  acted  with- 
out authority  of  the  corporation,  and  eon- 
verted  the  goods  to  his  own  use,  and  that  nei- 
ther said  corporation  nor  Its  stockholders  had 
ever  received  anything  for  said  goods.  Plain- 
tiffs further  alleged  that.  If  MiUsaps  was  au- 
thorized to  transfer  the  go9ds,  that  he  had 
converted  whatever  sliares  of  stock  or  money 
he  received  as  the  consideration  for  said  mer- 
chandise and  fixtures  to  his  own  use,  and 
that  the  stock  was  worth  100  cents  on  the  dol- 
lar, and  that  thereby  the  McGrattan-Mlllsaps 
Company  and  Its  stockholders  were  damaged 
*36J50O;  and,  further,  that  If  the  McOrattan- 
Millsaps  Company  received  anything,  that  the 
c(»sideratlo(t  was  whoUy  inadequate,  and 
was  not  agreed  to  and  accepted  by  the  cor- 
poration and  that  he  had  no  right  to  purchase 
either  the  goods  or  stock,  from  said  corpora- 


tion; that  the  said  MlUsape  still  owned  a 
part  of  the  stock  in  the  P.  B.  M.  Company 

and  In  the  Pennington  Company,  but  claimed 
the  same  as  his  own,  and  had  repudiated  his 
trust  relationship,  and  that  the  corporation 
and  stodiholders  were  entitled  to  recover  the 
value  of  the  goods  and  fixtures  or  the  value 
of  the  stock.  The  petition  then  proceeds  as 
f<^owB: 

"Plaintiffs  further  allege  that  they  are  in- 
formed that  the  said  defendant  Due  Millsapg,  in 
consideration  of  the  said  merchandise  and  fix- 
tures taken  by  him  in  the  first  instance,  as  afore- 
said and  the  stock  obtained  for  same  in  the  sec- 
ond instance,  has  either  paid  or  arranged  to  pay 
a  portion  of  the  debts  of  the  McGrattan-Mill- 
saps  Company,  and  being  in  the  »um  of  about 
$20,000,  and  that,  as  part  of  said  consideratira, 
the  said  defendant  Du*  Mlllsaps  canceled  ^5,000 
of  his  own  stock  in  the  McGrattan-Millsapg 
Company;  but  plaintiffs  allege,  if  this  be  true, 
that  this  consideration  is  wholly  inadequate,  and 
that  the  said  property  so  converted  was  worth, 
as  aforesaid,  5ie  sum  of  at  least  $36,500,  and 
in  the  cancellation  by  the  said  Due  Millsape  of 
$5,000  ot  his  stock  in  the  said  McGrattan-MiU- 
saps  Company  was  not  any  remuneration  of  any 
value  of  any  kind  to  the  McGrattan-Millsaiw 
Company,  and  was  of  no  benefit  to  said  com- 
pany, and  was  not  agreed  to  by  any  of  the 
sto<^older8  or  directors  in  said  company ;  so 
that,  if  the  said  defendant  Due  MiUsaps  has 
paid  the  sum  of  $20,000,  .which  these  pUintiffs 
deny,  then  the  said  defendant  Due  Mlllsaps  is 
Btin  indebted  to  the  said  McGrattan-Millsara 
Company  and  the  stockholders  thereof  in  the 
sum  of  $16,500;  that  as  soon  as  said  merchan- 
dise and  fixtures  were  appropriated  by  the  said 
defendant  Due  MUlsaps,  as  aiioresaid,  which  act 
plaintiffs  alleged  took  place  about  March  1, 
1914,  the  said  defendant  Due  Mlllsaps  abandon- 
ed the  said  McGrattan-Millsaps  Company,  and 
devoted  all  of  his  time  and  attention  to  the 
said  P.  B.  M.  Company  and  the  said  P.  H. 
Pennington  Company,  and  thereby  went  in  com- 
petition with  the  said  McGrattan-Millaaps  Com- 
pany, and  was  in  competition  with  same  as  long 
aa  the  said  McGrattan-Millsaps  Company  sur- 
vived in  Wichito  Falls,  Tex.,  which  plaintiffs 
alleged  was  some  two  or  three  months,  and  by 
this  act  on  the  part  of  the  defendant  Duo  MiU- 
saps the  said  McGrattan-Millsaps  Company 
was  forced  out  of  business  in  Wichita  Falls,  and 
the  value  of  plaintiffs'  stock  in  said  McGrattan- 
Millaaps  Company,  which  but  for  the  wrongful 
acts  of  the  said  defendant  Due  MiUsaps  was 
worth  par,  and  was  made  to  depreciate  in  value 
until  the  same  was  worthless,  and  that  said  de- 
fendant Due  MiUsaps  thereby  wrongfully  and 
maliciously  destroyed  the  said  McGrattan-MiU- 
saps  Company's  store  in  Wichita  Falls,  and  de- 
prived these  plaintiffs  of  the  value  of  their  stock 
in  the  said  company,  and  by  virtue  ot  these  facts 
the  said  plaintiffs  are  entitled  to  recover  of  the 
said  defendant  Due  MiUsaps  the  sum  of  $5,000 
as  exemplary  damages. 

"Plaintiffs  further  allege  that  they  brihg  this 
suit  as  stockholders  in  the  said  McUrattan- 
MiUsaps  Company  for  the  use  and  benefit  of 
said  company,  and  for  themselves  as  stockhold- 
ers, and  for  the  other  stockholders  in  tbe  same, 
and  they  allege  that  the  board  of  directors  of 
said  corporation,  at  the  time  of  the  institution 
of  this  suit,  and  at  all  times  since  the  wrongful 
acts  complained  of,  is  and  was  dominated  and 
controlled  by  the  said  Due  MiUsaps,  and  that 
the  said  Due  MiUsaps  and  the  majority  of  the 
board  of  directors  were  in  league  with  each  other 
for  the  purpose  of  assisting  and  enabling  the 
said  Due  Jlillsaps  to  acquire  the  property  of 
tbe  said  MiUsaps  Company,  their  plan  being  for 
the  said  Due  MUlsaps  to  take  the  'assets,  and 
fof  the  said  Due  MUlsaps  to  compensate  his  co- 
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partners  after  he  had  made  a  successful  get- 
away, and  that  the  said  Due  Millsaps  at  all 
such  times  influeuced  and  controlled  the  vote 
of  a  majority  of  said  directors  on  this  account, 
and  he  thus  caused  them  to  disregard  their  true 
relation  and  obligations  to  the  stockholders  of 
the  said  company,  and  overpersuaded  them,  and 
misrepresented  to  some  of  them  his  true  inten- 
tion, so  that  they  were  induced  to  vote  at  said 
meetings  during  said  times  as  directors,  by  the 
said  Due  Millsaps,  and  the  majority  of  said 
directors  are  still  aiding  and  assisting  the  said 
Due  Millsaps  in  completing  the  fraud  which  he 
had  perpetrated  upon  plaintiffs  herein  and  other 
innocent  stockholders;  that  the  two ■  directors, 
Hugh  McGrattan  and  Frank  McGrattan,  were 
recompensed  for  their  acts  in  this  connection  by 
being  permitted  to  buy  accounts  of  the  said 
McGrattan-Millsaps  Company  at  Weatherford, 
Tex.,  for  a  sum  much  less  than  their  reasonable 
value,  and  the  said  I.  E.  Rose  was  influenced  to 
so  vote  by  the  promise  of  being  paid  in  full 
for  his  stock  in  said  company,  which  promise 
was  fulfilled  by  the  said  Due  Millsaps  long 
after  said  company  had  become  dormant,  and 
after  its  stock  had  become  worthless ;  and  plain- 
tiffs allege  that  it  will  be  useless  and  futile  to 
apply  to  said' board  of  directors  to  bring  this 
suit  against  the  said  Due  Hillsaps,  because  the 
majority  of  the  said  board  of  directors  are  in- 
terested in  seeing  that  the  said  Due  Millsaps 
gets  away  with  the  property  that  he  has  wrong- 
fully taken  as  aforesaid. 

"Plaintiffs  further  allege  that  the  said  Due 
Millsaps  and  the  said  directors,  except  the  said 
J.  H.  Endacott,  are  In  league  with  each  other, 
as  aforesaid,  and  that  they  own  and  control  a 
majority  of  the  stock  of  said  corporation,  and 
It  would  be  useless  and  futile  to  apply  to  the 
stockholders  to  bring  said  suit,  and  said  stock- 
holders are  broadly  scattered,  and  it  would  be 
very  difficult  to  get  them  to  attend  a  meeting  of 
the  stockholders  in  said  corporation,  and  it 
would  be  useless  to  apply  to  said  board  of  di- 
rectors or  managing  oiEeers  of  said  corporation 
to  call  a  meeting  of  such  stockholders  for  the 
purpose  of  authorizing  the  bringing  of  this  suit 
on  behalf  of  said  corporation  to  collect  the  mon- 
eys herein  sued  for  as  the  said  Due  Millsaps 
and  the  other  directors  and  managinij  ofBcers  of 
said  corporation,  except  the  said  J.  IE  Endacott, 
are  parties  to  the  illegal  and  fraudulent  trans- 
action above  set  forth,  and  are  indirectly  inter- 
ested, as  plaintiffs  allege,  in  the  fruits  of  such 
illegal  transaction;  that  said  directors,  excejJt 
said  Endacott.  have  tried  to  prevent  this  suit 
from  being  brought,  and  have  tried  to  induce 
some  of  plaintiffs  to  withdraw  from  same,  and 
hove  failed  to  hold  their  annual  meetings  for 
1914  and  1015,  so  that  new  directors  could  be 
elected,  and  they  wanted  to  remain  in  control 
of  said  company  to  prevent  the  compony  from 
bringing  or  prosecuting  this  suit,  and  I.  E.  Bose 
resigned  as  director,  in  January,  1915,  and 
there  has  not  been  a  quorum  of  directors  avail- 
able .lince  that  time. 

"Plaintiffs  further  allege  that  the  said  Mc- 
Grattan-Millsnps  Company  has  no  power  and 
right,  nnder  the  laws  of  the  state,  to  bring  or 
maintain  this  suit,  in  that  the  said  corporation 
has  failed  and  neglected  to  pay  its  franchise  tax 
for  this  year,  and  has  ceased  to  exercise  its 
corporate  powers  and  privileRes,  and  has  ceased 
to  do  business  of  any  character  since  January 
1(5.  1915.  and  has  not  been  a  going  concern,  but 
has  been  dormant  in  every  respect  and  was  prac- 
tically so  six  months  prior  to  January  Ifi,  1015  I 
and  plaintiffs  f'lrthcr  allpTe  that  on  or  about 
January  10.  1915.  a  majority  of  the  directors  of 
said  corporation,  without  the  knowledge  and 
con.sent  of  the  stocklioHors  thereof,  and  with- 
out the  know]e<lKe  and  consent  of  the  plaintiffs, 
but  at  the  will  and  direction  of  the  said  Due 
Millsaps,  conveyed  to  the  defendant  C.  L.  Miir- 
rie.  as  private  trustee,  for  the  benefit  of  the 
creditors  of  the  said  McGrattan-Hillsaps  Com- 


pany, all  of  the  assets  remvining  and  belonging 
to  the  said  company,  of  every  nature,  which 
plaintiffs  allege  amounted  to  $30,000  worth  of 
merchandise,  tixtures,  live  Bt6ck,  accounts  receiv- 
able, and  money  in  the  bank,  and  that  said 
board  of  directors,  without  the  consent  of  the 
stockholders  in  said  corporation,  and  without 
the  knowledge  and  consent  of  these  plaiutitfs,  at 
the  will  and  direction  oi  the  said  Diie  Millsaps, 
agreed  that  the  said  private  trustee  should  cuu- 
yey  the  said  property,  which  conveyance  w^as 
made  to  one  of  the  creiditors  of  the  said  McGrat- 
tan-MiUsaps' Company,  in  order  to  liquidate  the 
debts  then  outstanding  against  the  said  com- 
pany, at  the  basis  of  fifty  cents  on  the  dollar, 
which  debts  plaintiffs  now  allege  have  been  liq- 
uidated in  full,  and  that  the  said  McGruttau- 
Millsaps  Company  now  has  no  liability  of  any 
kind  or  clfaracter,  and  tAat  this  cause  of  actioa 
set  up  herein  by  these  stockhoMere  is  the  only 
asset:  wjuch  la  known  to  these  plaintiffs,  and  if 
recovered  it  is  subject  to  distribution  aniong  tlie 
stockholders  of  said  corporation  as  their  inter- 
est in  said  corporation  may  appear;  and,  for 
all  of  the  reasons 'above  set  forth,  the  plaintiffs 
allege  that  they  have  a  right  to  bring  and  main- 
tain this  suit  in  their  own  names,  for  their  bene- 
fit, and  for  the  interest  of  ail  the  stockholders 
in  the  McGrattan-Millsaps  Company ;  but 
plaintiffs  allege  that  the  said  defendant  G.  Im 
Murrie  is  made  a  party  defendant  herein  so 
that,  if  the  court  sbouM  determine  that  those 
assets  when  recovered  were  among  those  con- 
veyed to  said  trustee,  that  then  these  plaintiffs 
be  allowed  to  prosecute  this  suit  for  the  benefit 
of  the  said  trustee,  in  his  capacity  stated,  and 
that  tie  recovery  herein  be  for  the  benefit  of 
the  rightful  beneficiary  or  said  trustee :  nnd 
plaintiffs  allege  that  while  he  was  appointed 
trustee  for  the  benefit  of  the  creflitors,  that 
the  creditors  have  all  been  satisfied,  and  any 
property  remaining  in  his  hands  when  the.se  av 
sets  are  recovered  by  him  is  subject  to  distribu- 
tion among  all  of  the  stockholders  ot  th«  Mc- 
Grattan-MUlsaps  Company." 

Neither  McGrattan-Millsaps  Company  nor 
O.  L.  Murrle  filed  any  aiawer.  The  defend- 
ant Dne  Millsaps  answered  by  general  and 
special  demnrrers,  all  of  which  were  overrul- 
ed, by  general  denial,  and  by  special  ans\ver, 
the  material  parts  of  which  are  as  follows: 

"For  further  answer  herein  this  defendant 
sa.V8  that  in  the  fall  of  the  year  1913,  tliat  the 
McGrattan-Millsaps  Company  wag  in  financial 
difficiilties,  and  was  unable  at  that  time  to  pay 
its  debts,  of  which  at  that  time  it  owed  a  large 
amount,  and  that  about  the  6th  day  of  October, 
1913,  the  directors  and  practically  all  of  the 
stockholders  of  said  corporation,  including  all  of 
the  plaintiffs  in  this  case,  agreed  that  its  stock 
of  merchandise  then  situated  at  Wichita  Falls, 
Tex.,  should  be  sold  in  part  to  a  (Wporation  to 
be  organized  and  operated  at  Wichita  Falls, 
Tex.,  and  to  be  known  as  the  P.  B.  M.  Company, 
and  that  the  remainder  of  its  stock,  including 
goods  and  fixtures  at  Wichita  Falls,  Tex.,  might 
be  sold  and  delivered  to  a  firm  or  corporation  in 
Wichita  Falls  known  as  the  P.  H.  Pennington 
Company,  and  that  for  said  goods  it  should  re- 
ceive stock  in  the  said  P.  B.M.  Company  when 
incorporated  to  the  amount  of  $25,000.  and  an 
interest  in  the  P.  H.  Pennington  Company 
equal  to  the  goods  and  merchandise  turned  over 
to  said  company,  and  further  agreed  to  pledge 
any  and  all  such  stock  and  interest  which  it 
might  receive  for  said  goods  to  secure  the  credi- 
tors of  the  McGrattan-Millsaps  Company  in  the 
payment  of  their  debts,  and  that  at  said  tims 
it  was  contemplated  by  said  stockholders  and 
agreed  that  said  Due  Millsaps,  the  defcndont 
herein,  should  represent  said  corporation  in  said 
pronosed  transaction,  and  should  hold  said  strx-k 
or  interest  in  trust  for  said  corporation,  its 
stockholders  and  creditors,  and  it  was  known  at 
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said  time  to  said  stockholder*  and  «aeh  of  tbem 
that  the  said  Due  Millsaps  had  made  a  contract 
or  agreemeut,  subject  to  the  approval  of  the 
said  McGrattan-JIillsaps  Company,  to  carry  out 
the  transaction  as  herein  above  set  out,  and  that 
before  said  corporation  was  cousonunated  by 
the  delivery  of  said  goods,  and  at  a  special  meet- 
ing of  the  stockholders  of  the  said  McGrnttan- 
Millsaps  Company,  held  about  December  8,  1913, 
the  directors  of  said  company  directed  that  goods 
of  said  company  at  Wichita  Falls,  to  the  in- 
voice  value  of  ^,000,  should  be  sold  and  de- 
livered to  the  said  P.  B.  M.  Company,  and  that 
the  remainder  of  said  goods,  merchandise,  and 
fixtures  be  sold  and  delivered  to  the  P.  H.  Pen- 
nington Company;  that  at  said  meeting  plain- 
tiff J.  H.  Endacott  was  present  in  person,  and 
all  the  other  plaintiffs  were  present  and  repre- 
sented either  in  person  or  by  proxy,  and  at  said 
meeting  it  was  fully  discussed  and  agreed  and 
fully  understood  that  said  sale  of  said  merchan- 
dise and  fixtures  to  the  P.  B.  M.  Company  and 
tho  P.  H.  Pennington  Company  should  be  made 
for  stock  in  the  P.  B.  M.  Company,  and  for 
stock  or  interest  in  the  P.  H.  Pennington  Com- 
pany, and  that  said  facts  were  known  to  all  of 
the  plaintiffs  herein,  and  were  also  known  to  all 
of  the  directors  of  said  corporation,  and  that 
all  of  said  persons  were  fully  informed  as  to 
the  nature  and  details  of  the  proposed  trassao- 
tion;  that  pursuant  to  said  authority  snd  agree- 
ment that  the  goods  of  the  said  McGrattan-Mill- 
saps  Company  and  fixtures  of  the  invoice  value 
of  about  ?25,000  were  delivered  to  the  P.  B. 
M.  Company,  and  thereafter,  when  said  com- 
pany was  incorporated,  stock  was  issued  there- 
for to  the  amount  of  $25,000,  which  was  held 
bv  tho  defendant  Due  Millsaps,  in  accordance 
w'ith  the  agreement  and  understanding  made 
with  the  directors  and  stockholders,  for  the  bene- 
fit of  and  to  secure  the  creditors  of  said  Mc- 
(Jrattan-Millsaps  Company,  and  the  said  Due 
Millsaps  held  said  stock  as  trustee  for  said  com- 
pany and  its  creditors;  that  the  P.  H.  Penning- 
ton Company  was  not  incorporated  until  long 
after  a  portion  of  said  stock  of  gooda  had  been 
delivered  to  it,  and  that  the  portion  of  said  stock 
of  goods  so  delivered  to  the  said  P.  H.  Penning- 
ton Company  was  of  the  cost  and  value  of  $9,- 
^29.65.  but  the  actual  cash  market  value  both 
of  said  goods  delivered  to  the  P.  B,  M.  Company 
and  to  the  P.  H.  Pennington  Company  was  not 
more  than  fifty  cents  on  the  dollar;  that  all  of 
the  above  facte  were  fnlly  known  to  all  of  the 
directors  and  stockholders  and  to  all  of  the 
plaintiffs  herein  at  the  time  said  transaction  oc- 
curred, and  all  of  the  officers  and  directors  and 
all  of  the  stockholders  of  the  said  Mp<irattan- 
Millsaps  Company,  including  the  plaintiffs  here- 
in, acquiesced  in,  ratified,  and  agreed  to  the  en- 
tire transaction,  and  that  all  of  said  directors, 
officers,  and  stockholders  are  here  now,  by  rea- 
son of  the  above-entitled  facts,  estopped  to  ques- 
tion tho  same  or  seek  to  set  the  same  aside;  that 
after  said  sales  to  the  P.  H.  Pennington  Com- 
pany and  the  P.  B.  M.  Company,  above  referred 
to,  the  P.  H.  Pennington  Company  sold  part  of 
the  goods  referred  to,  together  .with  other  stock 
bdonsing  to  said  company,  and,  in  order  to  re- 
duce the  amount  invested  in  the  P.  H.  Penning- 
ton Company,  the  P.  H.  Pennington  Company 
paid  back  to  MeGrattan-MilUaps  Company, 
through  Due  Millsaps,  the  sum  of  about  $1,100; 
that,  however,  in  calculating  the  amount  to  be 
paid,  the  said  P.  H.  Pennineton  Company  made 
an  error,  and  thereafter  called  upon  defendant 
Due  Millsaps  to  restore  to  P.  H.  Pennington 
Company  a  part  of  the  money  so  paid,  amount- 
ing to  about  $100,  and  the  said  Due  Millsaps 
did  repay  to  said  P.  H.  Pennington  Company 
said  amoont;  that  of  said  sum  of  about  $1,000, 
being  the  net  amount  received  from  said  P.  H. 
Pennington  Convany,  this  defendant  paid  to 
tho  McGrattan-Millsaps  Company  in  cash  $800, 
and  applied  the  remainder  of  said  sum  to  the 
payment  of  himself  of  certain  interest  which 


he  had  paid-ont  of  his  personal  fnnds  upon  the 
indebtedness  of  tho  said  McOrattan- Millsaps 
Company  for  all  of  the  money  so  received  by 
him  from  P.  H.  Pennington  Company;  that  in 
the  early  part  of  the  year  1914  the  McGrattan- 
Millsaps  Company  was  indebted  to  the  Blrst  Na- 
tional Bank  of  Wichita  Falls,  Tei.,  in  the  sum 
of  $5,000,  and  that  tho  said  McOrattan-Mlll- 
saps  Company,  when  the  same  became  dae,  was 
onable  to  pay  the  same;  that  said  indebtedness 
was  secured  by  the  indorsement  of  this  defend- 
ant, and  that  some  time  early  in  the  year  1914 
the  said  First  National  Bank  refused  to  renew 
said  indebtedness  upon  the  note  of  said  McGrat- 
tan-MiUsaps  Company,  but  did  agree  that  if  this 
defendant  would  give  his  own  note  for  $5,000, 
and  place  as  collateral  therewith  $5,000  stock 
of  the  P.  B.  M.  Company,  that  the  said  bank 
would  accept  the  same  and  extend  the  time  for 
the  payment  of  said  indebtedness,  and  that  this 
defendant  did  give  his  own  note  for  said  $5,000 
to  said  bank,  and  did  deposit  as  collateral  there- 
for, by  authority  of  the  board  of  directors  of  the 
McGrattan-Millsaps  Company,  $5,000  of  the 
stock  of  the  P.  B.  M.  Company,  and  that  this 
defendant  thereafter  paid  and  settled  said  note 
ont  of  bis  own  funds. 

"This  defendant  further  alleges  that  on  or 
about  July  1,  1914,  the  said  McGrattan-Mill- 
saps Company  was  due  this  defendant  the  said 
sum  of  $5,000,  and  that  on  the  1st  day  of  July, 
1914,  at  a  meeting  of  the  directors  of  the  Mc- 
Grattan-Millsaps Company,  this  defendant  stat- 
ed to  said  directors,  and  all  of  them,  that  he 
would  like  to  purchase  a  portion  of  the  stock, 
then  belonging  to  said  McGrattan-Millsaps  Com- 
pany, in  the  P.  B.  M.  Company,  and  Uiat  the 
P.  H.  Pennington  Company,  himself,  and  that 
he  believed  he  could  sell  a  portion  of  said  stock 
to  other  parties,  and  that  thus  the  said  McGrat- 
tan-Millsaps Company  wotild  be  able  to  realize 
on  said  stock  for  the  purpose  of  paying  its  debts ; 
that  the  said  directors  then  knew  and  under- 
stood that  this  defendant  expected  to  take  a 
part  of  said  stock  himself,  and  dispose  of  the 
remainder  for  the  best  price  obtainable  by  him, 
and  that  at  said  meeting  on  July  1,  1914,  the 
directors  of  said  McGrattan-Millsaps  Company 
did  agree  to  seU  to  this  defendant  all  of  its 
stock  in  the  P.  B.  M.  Company  and  the  P.  H. 
Pennington  Company  for  the  sum  of  $25,000,  it 
being  understood  at  that  time  that  the  $5,000 
which  had  been  assumed  or  paid  by  this  defend- 
ant to  the  First  National  Bank  of  Wichita  Falls, 
Tex.,  should  also  be  taken  as  a  part  of  the  par- 
chase  price  for  said  stock  and  interest;  that 
thereupon  an  order  was  made  and  entered  by 
said  board  of  directors  that  the  said  stock 
should  be  sold  to  Due  Millsaps  for  the  sum  of 
$20,000,  and  the  surrender  by  the  said  Dae  Mill- 
saps of  $5,000  of  Htock  then  owned  by  him  in 
the  McGrattan-MlJlsaps  Company,  and  while 
said  order  did  not  in  fact  show  that  the  $5,000 
which  had  been  assumed  or  paid  by  the  defend- 
ant to  the  First  National  Bank  of  Wichita 
Falls,  Tex.,  was  to  be  taken  and  considered  as 
a  part  of  the  purchase  price  for  said  stock, 
that  yet,  in  truth  and  in  fact,  it  was  so  under- 
stood and  agreed  by  all  of  the  parties  at  said 
time,  and  nt  said  time  said  directors  further  or- 
dered that  the  said  $20,000  which  was  still  to 
be  paid  for  said  stock  should  be  applied  upon 
the  debts  of  the  said  McGrattan-Millsaps  Com- 
pany to  its  creditors;  that  at  the  time  said  or- 
der and  trade  above  set  out  were  made  there 
was  present  and  participated  all  of  the  direc- 
tors of  said  corporation  except  this  defendant 
and  I.  B.  Rose;  that  this  defendant  did  not  vote 
or  participate  as  a  director  at  said  meeting  and 
that  said  I.  E.  Rose  who  was  a  director  and 
who  was  not  present  at  said  meeting  agreed  and 
consented  to  said  ti-niisaction  in  writing  and 
that  all  of  said  directors  knew  and  understood 
at  the  time  that  this  defendant  was  to  person- 
ally take  part  of  said  stock  and  sell  or  dispose 
of  the  other  part  as  best  he  was  able  and  that 
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in  consideration  of  said  stock  he  waa  to  release 
the  company  from  liability  to  Mm  for  the 
$5,000  paid  or  secured  by  him  to  tiie  First  Na- 
tional Bank  of  Wichita  Falls,  Tex.,  and  should 
pay  in  addition  thereto  $20,000  upon  the  in- 
debtedness of  the  said  McGrattan-MUlsaps  Com- 
pany, and  surrender  the  $5,000  of  stock  held  by 
him  in  said  McGrattan-MiUsaps  Company;  that, 
pursuant  to  said  contract  and  agnreement  so 
made  by  said  directors,  the  said  Due  Millsaps 
did  take  the  said  stock  in  said  P.  B.  M.  Com- 
pany and  P.  H.  Pennington  Company,  and  did 
sell  and  dispose  of  a  portion  thereof  and  kept 
the  remainder,  and  did  in  consideration  there- 
for, in  addition  to  the  sum  of  $5,000,  already 
paid  or  secured  to  the  First  National  Bank  of 
Wichita  Falls,  Tex.,  pay  the  full  sum  of  $20,000 
apon  the  indebtedness  of  the  said  McGrattan- 
Millsapa  Company;  that  this  defendant  paid 
and  secured  and  caused  the  McGrattan-Millsaps 
Company  to  be  released  from  liability  for  the 
following  debts  then  due  by  said  McGrattan- 
Millsaps  Company,  to  wit:  To  John  V.  Farwell 
&  Co.,  of  Chicago,  $11,000;  to  the  First  Nation- 
al Bank  of  WeatherfonJ,  Tex.,  $«,000;  to  Rose 
Manufacturing  Company,  $1,500;  to  Sanger 
Bros.,  $1,500;  and  to  release  the  said  McGrat- 
tan-Millsaps Company  from  any  liability  to  him 
for  the  $5,000  which  he  had  already  paid  or 
secured  to  the  Urst  National  Bank  of  Wichita 
Palls,  'Tex.,  the  said  defendant  did  indorse 
and  surrender  stock  certificates  for  the  $5,000 
8to<A  in  the  McGrattan-Millsaps  Company; 
that  said  entire  transaction  was  made  in  the 
utmost  good  faith,  and  that  all  the  facts  and  cir- 
cumstances were  well  known  to  all  of  the  direc- 
tors and  stockholders  of  the  McGrattan-Millsapa 
Company,  and  that  in  truth  and  in  fact  the 
amount  so  paid  by  him,  as  above  alleged,  for 
said  stock  in  the  P.  B.  M.  Company,  and  for 
said  stock  and  interest  in  the  P.  H.  Penning- 
ton Company,  was  the  full  and  fair  market  value 
of  said  stock  and  interest,  and  that  said  stock 
at  said  time  was  not  worth  and  could  not  be 
sold  for  par  value,  but  in  truth  and  in  fact  the 
price  paid  by  this  defendant  was  the  full  and 
fair  value  of  said  stock  at  said  time;  and  this 
defendant  further  alleges  that  the  directors  of 
said  McGrattan-Millsaps  Company  were  fully 
informed  with  reference  to  all  the  facts  affecting 
the  value  of  said  stock,  and  that  the  said  direc- 
tors and  officers  made  said  trade  vrith  this  de- 
fendant in  good  faith,  and  acting  in  the  utmost 
fairness  and  honesty  in  what  they  believed  was 
for  the  best  interest  of  the  stodcholdcrs  in  said 
corporation;  that  one  of  the  plaintiffs  herein,  to 
wit,  J.  H.  Endacott,  was  at  said  time  a  direc- 
tor in  said  eort>oration,  and  personally  agreed 
and  consented  to  said  transaction,  and  that  all 
of  the  plaintiffs  and  all  of  the  stockholders  of 
said  corporation  had  full  knowledge  of  the  entire 
transaction,  and  acquiesced  therein  and  .  con- 
sented and  agreed  thereto." 

Defendant  Due  Millsaps  farther  denied  all 
allegations  charging  that  he  dominated  and 
controlled  the  directors  and  stockholders,  and 
alleged  that  in  January,  1915,  the  McGrattan- 
Millsaps  Company  made  an  assignment  to 
C.  L.  Murrle,  by  which  it  conveyed  all  its 
property,  of  every  character,  to  C.  L.  Murrle 
for  the  benefit  of  its  creditors,  and  that  if 
the  corporation  had  any  valid  claim  against 
the  defendants  it  passed  to  said  assignee. 

The  case  was  tried  by  a  jury  upon  special 
Issues  submitted  by  the  court,  and  upon  the 
return  of  the  verdict  Judgment  was  rendered 
against  Due  Millsaps  in  favor  of  W.  J.  John- 
son for  $028;  in  favor  of  R.  H.  Henry  for 
$419;  In  favor  of  W.  H.  Waldock  for  $314.- 
25;  in  favor  of  D.  W.  Colley  and  wlte  for 
$209.50 ;  in  favor  of  J.  R.  Baker  for  $104.75; 


and  it  was  further  decreed  fhat  plaintiff  Eki- 
dacott  take  nothing,  and  that  plaintiff  take 
nothing  against  the  McGrattan-Millsaps  Com- 
pany and  C.  L.  Murrle. 

It  is  contended  under  the  first  assignment 
of  error  that  the  court  should  have  sustained 
defendants'  first  special  exception  to  plaln- 
tifTs'  fourth  amended  original  petition.  This 
exception  was  to  the  effect  that  since  tbe 
petition  showed  that  the  corporation  had  fail- 
ed to  pay  itfa  franchise,  tax  and  had  ceased  to 
exercise  its  corporate  powers  and  privileges, 
and  because  the  president  and  directors  or 
managers  of  the  corporation  were  not  made 
parties  to  the  suit,  the  action  could  not  be 
maintained.  The  proposition  urged  is  tliat 
the  suit  having  been  brought  by  the  stock- 
holders upon  a  cause  of  action  which  had 
accrued  to  the  corporation  and  for  the  benefit 
of  all  stockholders,  and  being  a  cause  of 
action  in  which  all  stockholders  and  creditors 
had  an  interest,  and  that  plaintiff  having  al- 
leged that  the  corporation  had  ftiled  to  pay 
its  franchise  tax,  and  ceased  to  be  a  going 
concern,  that  it  had  made  an  assignment  of 
all  of  its  assets  for  the  benefit  of  the  credi- 
tors, and  no  receiver  having  been  appointed, 
that  the  president  and  directors  were,  under 
the  law,  trustees,  charged  with  the  iwwer 
and  duty  of  settling  the  affairs  of  the  cor- 
poration, and  of  collecting  its  debts,  and 
were  therefore  necessary  parties.  It  will  be 
seen  that  the  proposition  enlarges  the  scope 
of  the  assignment  The  directors,  as  shown 
by  the  pleading,  were  Due  Millsaps,  Hugh 
McGrattan,  I.  E.  Rose,  Frank  McGrattan, 
and  J.  H.  BJndacott.  J.  H.  Endacott  and 
Millsaps  are  the  only  two  directors  who  were 
parties  to  the  suit  By  the  provisions  of 
Vernon's  Sayles'  Civil  Statutes,  art  7399, 
when  a  corporation  fails  to  i>ay  Its  franchise 
tax,  and  the  forfeiture  of  Its  right  to  do  busi- 
ness In  Texas,  because  of  such  failure,  has 
been  properly  dedared  and  recorded  by  the 
Secretary  of  State,  it  cannot  sue  nor  can  it 
defend  a  suit  except  one  to  forfeit  Its  char- 
ter. It  is  true  that  the  plaintiffs  have  al- 
leged that  the  corporation  had  not  paid  its 
franchise  tax,  but  they  did  not  allege  that 
the  Secretary  of  State  had  forfeited  the  com- 
pany's right  to  do  business  because  Badb.  tax 
had  not  been  paid. 

[1]  The  statute  requires  the  Secretary  of 
State  to  enter  upon  the  margin  of  the  record 
kept  in  his  office  for  that  purpose  the  words 
"Rights  to  do  business  forfeited"  and  the 
date  of  such  entry,  before  the  company's 
right  to  sue  or  defend  is  denied.  Pitts  v. 
Cypress  Shingle  Co.,  158  S.  W.  799;  Harvey 
V.  Prov.  Ins.  Co.,  156  8.  W.  1127. 

[2]  It  is  provided  by  Vernon's  Sayles"  Civil 
Statutes,  art.  1206,  that  upon  the  dissolu- 
tion of  any  corporation,  where  no  receiver 
has  been  appointed,  and  the  president  and 
directors  or  managers  of  the  affairs  of  the 
corporation  shall  be  trustees  for  the  credi- 
tors and  stockholders  thereof,  with  full  pow- 
er to  settle  its  affairs,  collect  outstanding 
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debts,  etc;  Irat  tbe  mle  Is  established  In 
tUs  state  that  the  fallare  of  a  corporation 
to  pay  Its  franchlae  tax  does  not  ipso  facto 
work  a  dissolution.  Canadian  Conntry  Clab 
T.  Johnson,  176  S.  W.  835.  Since  plaintiff  did 
not  allege  that  the  company  had  been  dolled 
the  rif^t  to  sue,  and  that  It  had  been  dis- 
solved, the  .court  correctly  OTerruled  the 
special  exception. 

By  his  second  assignment  appeUaot  ln< 
slsts  that  the  court  erred  In  overruling  his 
general  demnrrer  to  plaintiff's  petition,  and 
uTses  this  proposition: 

"Where  a  corporation  is  unable  to  pay  its 
debts  and  is  insolvent,  and  has,  by  its  board  of 
directors,  made  an  assignment  of  all  of  its  prop- 
erty, of  every  character,  to  a  trustee  or  assignee 
for  the  benefit  of  its  creditors,  and  ceased  to 
do  any  character  of  business,  and  the  tmstee 
has  sold  all  of  its  assets  to  a  creditor,  a  stock- 
holder has  no  interest  in  any  asset  so  ossignetl 
by  said  corporation,  and  can  maintain  no  suit, 
either  for  himself,  the  corporation,  or  tmstee 
for  the  creditors." 

The  allegation  In  the  petition  with  refer- 
ence to  this  matter  is: 

"The  majority  of  the  directors  of  said  corpora- 
tion, without  th^  knowledge  and  consent  of  the 
stockholdors  thereof,  and  without  the  knowledge 
and  consent  of  these  plaintiffs,  but  at  the  will 
and  direction  of  the  said  Due  Millsaps,  convey- 
ed to  the  defendant  C.  Ia.  Murrie,  as  private 
trustee  for  the  benefit  of  the  creditors  of  the 
said  McGrattan-Millaaps  Company,  all  of  the 
assets  remaining  and  belonging  to  the  said  com- 
pany of  evenr  nature,  which  plaintiffs  allege 
amounted  to  $30,000  worth  of  merchandise,  fix- 
tures, Uve  stock,  accounts  receivaUe,  and  money 
in  the  bank,  and  that  said  board  of  directors, 
without  the  ocmsent  ot  the  stockholders  in  said 
corporation,  and  without  the  knowledge  and  con- 
sent of  these  plaintiffs,  and  at  the  will  and  di- 
rection of  the  said  Due  Millsaps,  agreed  that  the 
said  private  trustee  should  convey  the  said  prop- 
erty, and  which  conveyance  was  made  to  one  of 
the  creditors  ol  the  said  McGrattan-Mill!)aps 
Company  in  order  to  liquidate  the  debts  then 
outstanding  against  said  company  at  the  basis 
of  fifty  cents  on  the  dollar,  whidi  debts  plain- 
tiffs now  allege  to  have  been  liquidated  In  full, 
and  that  the  said  McGrattan-Millaaps  Company 
now  have  no  liabilities  of  any  kind  or  character, 
and  that  this  cause  of  action  set  up  herein  by 
these  stockholders  is  the  only  asset  which  is 
known  to  <H>e  of  these  plaintiffs,  and  any  re- 
covery is  subject  to  distribution  among  the 
stockholders  of  said  corporation,  as  their  inter- 
est in  said  corporation  may  appear,  and  for  all 
of  the  reasons  above  set  forth  plaintiffs  allege 
that  they  have  a  right  to  brin^  and  maintain  this 
suit  in  their  names,  for  their  benefit,  and  for 
the  interest  <^  all  the  stockholders  in  the  Mc- 
Grattan-Millsaps  Company." 

The  second  assignment  of  error  Is  based  on 
the  court's  action  in  overruling  the  general 
demurrer  to  this  petition.  Under  this  assign- 
ment appellant  nrges  the  proposition  that 
where  a  corporation  Is  unable  to  pay  its  debts 
and  Is  insolvent,  and  has,  by  its  board  of 
directors,  made  an  assignment  of  all  its  prop- 
erty to  an  assignee  for  the>  benefit  of  its 
creditors,  and  ceased  to  do  any  character  of 
business,  and  the  trustee  has  sold  all  of  its 
assets  to  a  creditor,  a  stockholder  has  no 
interest  in  any  asset  so  assigned  by  the  cor- 
poration, and  can  maintain  no  suit  either 
for  MmsiBlf,  the  corporation,  or  as  trustee  for 


the  creditors.  In  contdderlng  this  and  the 
preceding  assignmait,  in  the  original  opinion, 
we  proceeded  upon  the  idea,  advanced  in  the 
briefs  of  both  parties,  that  the  allegations  ot 
plalntUFs  petition  showed  a  statutory  as- 
signment. A  review  of  the  petition  has  con- 
vinced  us  that  the  attorneys  for  appellant 
and  appellee  are  mistaken  as  to  the  effect  of 
the  allegation.  It  will  be  seen  that  the  plead- 
er mentions  the  character  of  property  which 
was  conveyed  to  Murrte  as  a  "private  trus- 
tee," and  that  the  conveyance  was  made  for 
the  purpose  of  paying  the  debts  of  the  cor- 
poration for  50  cents  on  the  dollar,  and  that 
all  indebtedness  has  been  satisfied. 

[3]  We  think  this  is  an  allegation  that  the 
company  has  made  a  chattel  mortgage  for 
the  benefit  of  its  creditors,  and  is  almost 
tatatamount  to  a  statement  that  the  company 
has  effected  a  composition  with  its  creditors. 

[4]  It  is  an  elementary  rule  of  pleading 
that  spedflc  allegations  will  control  general 
statements  such  as  that  "all  of  the  assets"  ot 
the  company  passed  to  Murrie.  Indulging 
every  reasonable  intendment  in  favor  of  the 
pleading.  It  cannot  be  construed  to  mean  that 
a  statutory  assignment  was  made,  since  it  is 
shown  that  all  of  the  company's  property 
did  not  pass  to  the  assignee.  It  Is  speclfleally 
alleged  that  this  chose  in  action  did  not  pass. 
The  allegation  that  the  property  was  con- 
veyed to  a  "private  trustee,"  "at  the  will  and 
direction"  of  appellant,  precludes  the  idea 
that  the  pleader  had  in  mind  a  general  as- 
signment. 

[6]  If  there  was  no  general  assignment  al- 
leged, but  the  effect  of  the  allegation  Is  that 
a  chattel  mortgage  or  a  conveyance  In  trust 
was  made,  of  course  no  title  to  this  cause  of 
action  was  vested  in  Murrie. 

[•]  He  took  only  the  particular  property 
conveyed,  and  the  trust  terminated  when 
such  property  was  sold  and  the  debts  all  sat- 
isfied. Murrie  was  therefore  not  a  necessary 
party  to  the  suit,  imder  the  allegations,  since 
the  petition  further  discloses  that  the  cor- 
poration was  not  dissolved ;  that  Murrie  had 
no  right,  under  the  assignment,  to  this  cause 
of  action ;  and  further  shows  the  futility  of 
calling  on  the  officers  and  directors  to  sue. 

[7]  We  think  the  petition  unquestionably 
shows  that  the  rlg^t  to  maintain  this  action 
and  prosecute  It  to  a  finality  Is  in  appellees. 
As  said  In  Pomeroy's  Equity  Jurisprudence 
(3d  Ed.)  VOL  3,  $1095: 

"If  the  facts  as  alleged  show  that  the  de- 
fendants charged  with  the  wrongdoing,  or  some 
of  them,  constitute  a  majority  of  the  directora 
or  managing  body  at  the  time  of  commencing 
the  suit,  or  that  the  directors,  or  a  majority 
thereof,  are  still  under  the  control  of  the  wrong- 
doing defendants,  so  that  a  refusal  of  the  man- 
aging body,  if  requested,  to  bring  a  suit  in  the 
name  of  the  corporation  may  be  inferred  widi 
reasonable  certainty,  then  an  action  by  a  stock- 
holder may  be  maintained  without  alleging;  or 
proving  any  notice,  request,  demand,  or  express 
refusal." 

The  language  .of  t^e  petition  clearly  brings 
this  case  within  the  rule.    Much  is  said  by 
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appellant,  In  dlBctissing  the  effect  ol  the  sup- 
posed general  assignment  and  the  sale  by  the 
trustee  to  one  of  the  creditors,  with  regard 
to  the  right  of  the  creditor  who  acquired  the 
assets  from  Murrie  to  maintain  this  suit.  In 
this  connection  the  following  language  from 
the  above-quoted  section  of  Pomeroy  is  per- 
tinent: 

"Althoagh  the  corporation  holds  all  the  title, 
legal  or  equitable,  to  the  corporate  property,  and 
is  the  immediate  cestui  que  trust  under  the  di- 
rectors with  respect  to  such  property,  and  is 
theoretically  the  only  proper  party  to  sue  for 
wrongful  dealings  with  that  property,  yet  courts 
of  equity  recognize  the  truth  that  the  stock- 
holders are  ultimately  the  only  beneficiaries; 
that  their  rights  are  really,  though  indirectly, 
protected  by  remedies  given  to  the  corporation; 
and  that  the  final  object  of  suits  by  the  cor- 
poration is  to  maintain  the  interests  of  the 
stockholders.  While,  in  general,  actions  to  ob- 
tain relief  against  wrongful  dealings  with  the 
corporate  property  by  directors  and  officers  must 
be  brought  by  and  in  the  nane  of  the  corpora- 
tion, yet  if,  in  any  such  case,  the  Corporntion 
should  refuse  to  bring  a  suit,  the  courts  have 
seen  that  the  stockholder  would  be  without  any 
immediate  and  certain  remedy,  unless  a  modi- 
fication of  the  general  rule  were  admitted.  To 
that  end  the  following  modification  of  the  gen- 
eral rule,  stated  in  the  last  preceding  paragraph, 
has  been  established  as  firmly  and  surely  as  the 
rule  itself:  Wherever  a  cause  of  action  exists 
primarily  in  behalf  of  the  corporation  against 
directors,  officers,  and  others,  for  wrongful  deal- 
ing with  corporate  property  or  wrongful  exer- 
cise of  corporate  franchises,  so  that  the  remedy 
should  regularly  be  obtained  through  a  suit  by 
and  in  the  name  of  the  corporation,  and  the 
corporation,  either  actually  or  virtually,  refuses 
to  institute  or  prosecute  such  a  suit,  then,  in 
order  to  prevent  a  failure  of  justice,  an  action 
may  be  brought  and  maintained  by  a  stockholder 
or  stockholders,  either  individually  or  suing  on 
behalf  of  themselves  and  all  others  ramilarlv 
situated,  against  the  wrongdoing  directors,  of- 
ficers, and  other  persons;  but  it  is  absolutely 
indispensable  that  the  corporation  itself  should 
be  joined  as  a  party— usually  as  a  codefendant. 
The  rationale  of  this  rule  should  not  be  misap- 
prehended. The  stockholder  does  not  bring  such 
n  suit  because  his  rights  have  been  directly  vio- 
lated, or  because  the  cause  bf  action  is  his,  or 
because  he  is  entitled  to  the  release  sought. 
He  is  permitted  to  sue  in  this  manner  simi>ly 
in  order  to  set  in  motion  the  judicial  machinery 
of  the  court.  The  stockholder,  either  individu- 
ally, or  as  the  representative  of  the  class,  may 
commence  the  suit,  and  may  prosecute  it  to 
judgment,  but  in  every  other  respect  the  action 
is  the  ordinary  one  brought  by  the  corporation. 
It  is  maintained  directly  for  the  benefit  of  the 
corporation,  and  the  final  relief,  when  obtained, 
belongs  to  the  corporation,  and  not  to  the  stock- 
holder plaintiff.  The  corporation  is  therefore 
an  indispensable,  necessary  party,  not  simply  on 
the  general  principles  of  equity  pleading  In  order 
that  it  may  be  bound  by  the  decree,  but  in  or- 
der that  the  release,  when  granted,  may  be 
awarded  to  it  as  a  party  to  the  record  by  the 
decree.  This  view  completely  answers  the  ob- 
jections which  are  sometimes  raised  in  suits  of 
this  class  that  the  plaintiff  has  no  interest  in 
the  subject-matter  of  the  controversy  nor  in  the 
relief.  In  fact,  the  plaintiff  has  no  such  direct 
interest;  the  defendant  corporation  alone  has 
any  direct  interest;  the  plaintiff  is  permitted, 
notwithstanding  his  want  of  interest,  to  main- 
tain the  action  solely  to  prevent  and  otherwise 
plead  the  failure  of  justice." 

In  disposing  of  the  first  two  assignments 
we  have  said  this  much  with  reference  to 
the  pleadings. 


The  third  assignment  eomplalns  of  the 
court's  refusal  to  direct  a  verdict  for  appel- 
lant, and  the  first  proposition  advanced  is 
that  the  undisputed  evidence  In  this  case, 
and  the  pleadings  by  both  plalnttfCs  and  de- 
fendants, showed  that  after  the  cause  of  ae- 
tlon  asserted  accrued  In  favor  of  the  cor- 
poration, that  the  corporation  became  in- 
solvent, ceased  to  do  business,  and  finally- 
abandoned  its  business,  and  the  directors  and 
the  corporation  made  a  general  assignment 
of  all  its  property  for  the  benefit  of  its  cred- 
itors, and  that  all  of  said  property  was  sold 
by  the  assignee  for  the  payment  of  the  debts, 
and  therefore  It  conclusively  appears  that 
neither  the  plalntlfts,  as  stockholders,  nor 
the  corporation,  had  any  cause  of  action 
against  appellant  We  do  not  agree  with  ap- 
pellant in  his  statement  that  the  evidence 
shows  a  general  assignment  The  instrumeat 
executed  by  Hugh  McOrattan  as  president, 
and  Due  Millsaps  as  vice  president,  was  In- 
tended by  the  scrivener  to  be  a  general  as- 
signment under  the  statutes,  and  is  formal 
and  in  compliance  with  the  statutory  re- 
quirements In  every  particular.    It  recites: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises, and  of  the  sum  of  one  dollar  to  him  in 
hand  paid  by  the  said  O.  L>.  Murrie,  doth  by 
these  presents  bargain,  convey,  and  set  over  unto 
the  said  C.  L.  Murrie  all  of  its  real  and  person- 
al estate  other  than  that  whidi  is  by  law  ex< 
empt  from  execution." 

No  Inventory  of  the  assets  appears  In  tbe 
record,  but  the  above  redtal  shows  that  real 
estate  as  well  as  personalty  was  conveyed  to 
the  assignee. 

[I]  While  we  have  not  been  able  to  find  In 
the  statement  of  facts  any  evidence  of  what 
real  estate  the  company  owned,  we  must 
presume  that  the  assignor  would  not  have  un- 
dertaken to  convey  real  estate  unless  the 
corporation  really  owned  it.  As  was  said 
by  Stayton,  Chief  Justice,  in  Shropshire  ▼. 
Behrens,  77  Tex.  275,  13  S.  W.  1043: 

"The  instrument  purports  to  convey  all  prop- 
erty, both  real  and  personal,  of  the  corporation, 
while  the  inventory  attached  to  it  shows  only 
personal  property,  but  does  not  exclude  the  ex- 
istence of  realty  also.  •  •  •  From  the  face 
of  the  instrument,  it  must  be  held  that  the  in- 
tent was  to  assign  both  real  and  personal  prop- 
erty, and  that  the  instrument  was  not  executed 
under  the  corporate  seal.  While  the  use  of 
seals  has  been  rendered  unnecessary  to  the 
validity  of  contracts  between  indiviauals,  the 
statutes  of  this  state  still  require  that  corpora- 
tions shall  evidence  their  contracts  by  use  of 
their  corporate  seals.  They  are  excepted  from 
the  operation  of  the  law  which  renders  the  use 
of  seals  unnecessary  in  contracts  between  in- 
dividuals. •  •  •  We  think  it  is  clear  that 
the  instrument  in  question,  because  not  executed 
under  the  corporate  seal,  is  InsufBcient  to  con- 
vey to  the  assignee  any  real  estate  owned  by 
the  corporation  which  to  give  validity  to  the 
asngnmeot  was  necessary.  If,  in  fact  the  cor- 
poration owned  no  real  property,  this  fact  should 
have  been  distinctly  alleged,  and  such  fact  can- 
not be  implied  either  from  the  averments  of  the 
petition  or  language  of  the  instrument" 

The  same  rule  is  announced  in  Allcott  r. 
Spencer  Optical  Mnfg.  Co.,  31  S.  W.  838. 
[1]  WbUe  under  these  authMltles  tlie  at> 
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tempted  asBigpment  Is  void  as  a  conveyance 
under  the  statute,  being  a  common-law  mort- 
gage. It  Is  not  Told  as  such  because  of  tlie 
failure  of  the  corporation  to  authenticate 
It  by  the  corporate  seaL  The  practical  con- 
struction placed  upon  it  by  all  the  parties 
sustains  our  rlew.  Fowler  t.  Bell  et  al.,  35 
S.  W.  822.  It  Is  provided  by  Revised  Stat- 
utes, art  1206,  how  a  corporation  may  be 
dissolved.  In  view  jof  this  statute,  and  In  the 
Ught  of  the  discussion  by  the  Supreme  Court, 
In  the  case  of  I^rons-thomas  Hardware  Ca 
V.  Perry  Stove  Mnfg.  Co.,  86  Tex.  143,  24  S. 
W.  19,  20,  22  li.  R.  A.  802,  it  cannot  be  con- 
tended in  this  case  that  a  dissolution  of  the 
corporation  is  either  set  up  in  the  pleadings 
or  established  by  the  evidence. 

[10]  The  company  is  therefore  not  only  a 
proper,  but  a  necessary,  party  to  the  action ; 
and  since  Murrle  is  not  an  assignee  under 
the  statute,  as  seems  to  have  been  the  idea 
of  both  appellant's  and  appellees'  attorneys, 
he  should  have  been  dismissed  from  the  ac- 
tion. It  is  also  clear  tliat,  under  the  allega- 
tions, appellees  have  the  right  to  maintain 
ttiis  suit  and  prosecute  it  to  final  judgment 
The  substance  of  the  second  pir(^>osltlon 
onder  tlie  third  assignment,  and  of  the 
fourth,  fifth,  and  seventh  assignments,  is 
that  the  undisputed  evidence  failed  to  show 
that  I>ue  MUlsaps  improperly  dominated  and 
controlled  a  majority  of  the  directors  of  the 
company,  and  that  this  issue  should  not  have 
been  submitted  to  the  Jury;  and,  further, 
tbat  the  court  erred  in  falUng  to  Instruct  the 
Jury  what  constituted  "improper  domination 
and   control." 

[11]  The  last  objection  attacks  the  charge 
t>ecanse  of  an  omission,  and,  since  appellant 
failed  to  ask  a  special  charge  supplying  the 
defeirt,  he  cannot  complain,  even  If  we  admit 
that  a  charge  defining  that  term  was  neces- 
sary. 

•  [12]  We  said  In  our  original  opinion,  and 
still  think,  that  the  evidence  amply  supports 
this  finding  of  the  Jury.    The  record  shows 
that  MUlsaps  owned  111  shares,  Frank  Mc- 
Grattan  and  Hugh  McGrattau  84  shares,  I. 
G.  Rose  10  shares,  and  Bndacott  30  shares,  of 
the  400  shares  of  stock  in  the  McGrattan- 
Mlll.saps    Company.      The    five    shareholders 
iiamed  were  the  officers  and  directors  of  the 
company.    I.  S>.  Rose  lived  in  Dallas,  and  had 
Invested  his  money  In  the  10  shares  owned 
by  him  at  the  request  of  Mlllsaps,  and  upon 
a  guaranty  by  Millsaps  that  he  would  not  lose 
anything  on  the  Investment.    It  appears  that, 
after  the  assets  of  the  company  were  sold, 
MUlsaps  refunded  to  Rose  the  amount  paid 
fur    bis   stock.     Rose   never   attended   a   di- 
rectors' meeting,  and  he  was  simply  the  alter 
fgo  of  Millsaps  In  the  corporation.    In  July, 
1914,   Millsaps,  who  Uved  In  Wichita  Falls, 
went  to  Weatherford,  where  the  other  branch 
of  tlie  company's  business  was  being  conduct- 
ed   by    Hugh  McGrattan  as  pr^ident,  and 
Endacott   as  secretary,   of    the  corporation, 
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and  without  any  legal  notice,  at  the  reqitest 
of  Millsaps,  McGrattan  called  and  held  a 
meeting  of  the  board  of  directors  for  the 
purpose  of  authorizing  Millsaps  to  dispose  of 
the  company's  property.  It  appears  that 
Frank  McGrattan,  although  a  director,  and 
present  in  the  town  of  Weatherford,  did  not 
attend  t^e  meeting  of  the  board,  but  verbally 
authorized  Millsaps  and  his  brother  Hugh 
McGrattan  to  represent  him.  After  Hugh 
McGrattau  had  been  served  with  citation  in 
this  case,  he  made  no  effort  whatever  to  pro- 
tect the  company's  interest  and  stated  while 
on  the  witness  stand  that  he  would  not  volun- 
tarily come  into  court  and  ask  that  the  bene- 
fits of  the  litigation,  if  any,  be  paid  to  the 
company.  At  the  July  meeting  of  the 
directors,  comirased  of  only  MUlsaps,  Hugh 
McGrattan,  and  Bndacott,  although  admitting 
that  it  was  a  called  meeting,  and  that  the 
stockholders  at  large  were  ignorant  of  its 
purjmse,  it  was  agreed  that  Millsaps  should 
purchase  $36,000  worth  of  the  company's 
property  at  a  price  which  the  jury  found  to 
be  below  its  real  value,  and  the  record  shows 
that  these  goods  were  situated  in  Wichita 
Falls,  and  falls  to  show  that  Hugh  Mc- 
Grattan and  fbidacott  who  together  with 
McGrattan  authorized  the  purchase,  knew 
anything  of  the  value  of  the  Wictiita  stock. . 
It  Is  further  shown  that  McGrattan  purchas- 
ed the  company's  accounts,  amounting  to  over 
$6,000  or  17,000,  for  $1,750.  It  further  ap- 
pears tbat  Sndacott,  the  secretary  of  the 
company,  and  an  employ^  in  the  store  at 
Weatherford,  authorized  the  institution  of 
this  suit,  and  afterwards  gave  Millsaps  a 
written  statement  to  the  effect  that  he  had 
not  authorized  any  one  to  file  the  suit  in  his 
name.  After  the  July  meeting  It  further  ap- 
pears that  Frank  McGrattan  and  I.  E.  Rose, 
who  had  no  actual  knowledge  of  what  was 
done  at  that  time,  attempted  to  ratify  the 
sale  to  Millsaps  and  the  proceedings  of  the 
meeting.  This,  together  with  other  testi- 
mony to  the  same  purpose,  was,  we  think, 
sufficient  to  sustain  the  finding  of  the  Jury. 

The  answer  of  the  jury  to  special  issue 
Na  4,  in  regard  to  the  reasonable  cash 
market  value  of  all  stock  In  the  P.  B.  M. 
Company  and  the  P.  H.  Pennington  Company, 
which  had  been  given  by  said  two  companies 
in  consideration  of  the  merchandise  received 
by  them  from  the  McGrattan-MiUsaps  Com- 
pany, was  $35,629.65,  is  also  amply  supported 
by  the  evidence.  In  fact  the  evidence  of  ap- 
pellant and  the  documentary  evidence,  in 
the  way  of  affidavits,  filed  with  the  Secretary 
of  State,  is  overwhelming  in  supporting  this 
finding. 

[IS]  We  sustain  the  appellees'  first  cross- 
assignment  to  the  effect  that  the  court  erred 
in  rendering  judgment  for  the  plaintiffs  in- 
dividually  for  their  respective  Intfirests  in 
the  amount  of  the  recovery.  The  judgment 
must  necessarily  be  for  and  in  behalf  of  all 
stodcholders  and  in  favor  of  the  company. 
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[14]  The  court  also  erred  In  declaring  the 
charter  of  the  company  forfeited.  The  state 
of  Texas  was  not  a  party  to  the  suit,  and  the 
record  shows  that  the  company  Is  stlU  a 
legally  existing  corporation.  The  record  Is 
Insufficient  to  show  that  the  appellees,  as 
Individuals,  or  that  the  corporation  Itself,  has 
ratified  the  Illegal  acts  alleged  to  have  been 
committed  by  MlUsaps  and  the  board  of  di- 
rectors. 

Our  original  opinion,  which  was  based  up- 
on facts  upon  which  the  parties  agreed  In 
their  briefs,  and  which  we  have  heretofore 
found  do  not  exist.  Is  withdrawn,  and  the 
judgment  heretofore  rendered  Is  set  aside, 
and  It  Is  decreed  that  the  McGrattan-Mill- 
saps  Company,  and  the  appellees  as  stock- 
holders of  said  company,  and  for  Its  use  and 
benefit,  do  have  and  recover  of  Due  Millsaps 
the  sum  of  $9,829.66,  and  in  so  far  as  the 
Judgment  of  the  court  below  dissolves  the 
corporation  It  Is  reversed.  Since  neither  the 
assignee  nor  the  parties  to  whom  he  sold 
the  assets  of  the  company  are  parties  to  this 
suit,  we  could  not  adjudge  their  rights  If 
we  thought  they  were  entitled  to  participate 
in  the  fund.  We  do  not  undertake  to  dis- 
pose of,  or  In  any  way  apportion,  the  amount 
recovered.  The  record  shows  that  all  In- 
.  debtedness  against  the  company  has  been 
satisfied,  and  that  it  has  no  creditors,  and  the 
apportionment  of  the  fund  recovered  is  a 
matter  to  be  determined  by  the  stockholders 
of  the  company.  As  here  reformed  and  ren- 
dered, the  judgment  Is  affirmed. 


LOUISIANA  RIO  GRANDE  CANAI/  CO.  v. 
FRAZIER.    (No.  5871.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
June  6,  1917.) 

1.  Watebs  and  Watbb  Coubsgs  4=»249— Ib- 
BiOATioN— Liability  of  Ibbiqation  Com- 
pany FOB  Failukb  to  Fuenish  Watbb. 

Though  a  public  irrigation  company  is  obli- 
gated by  law  to  furnish  the  owner  of  land 
contiguous  to  its  canal  with  water,  Vemon'a 
Sayles'  Ann.  Civ.  St.  WW,  art  5002c,  exon- 
erates the  company  from  liability  if  it  is  shown 
that  the  landowner  had  no  contract  for  water, 
and  others  had  contracts,  and  all  the  water  was 
tised  for  those  holding  contracts. 

2.  Watebb  and  Wateb  Coubsbs  9=9249— Ib- 
BiGATioN— Violation  of  Duty  to  Fubnish 
Watbe. 

A  public  irrigation  company's  legal  liability 
to  furnish  water  for  irrigable  and  cultivated 
lands  contiguous  to  its  canals,  when  requested 
to  do  so  by  one  in  rightful  possession  of  the 
lands,  rendered  the  irrigation  company  liable,  for 
a  violation  of  the  duty,  for  the  damages  proxi- 
mately caused  thereby  to  the  landowner  or  pos- 
aesaor. 

Appeal  from  District  Court,  Hidalgo  Coun- 
ty ;  V.  W.  Taylor,  Judge. 

Suit  by  R.  C.  Frazler  against  the  Louisiana 
Rio  Qrande  Canal  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


Klbbe  tc  Perkins,  of  Brownsville,  and  I^. 
J.  Polk,  Jr.,  of  Pharr,  for  appellant.  Graham, 
Jones  &  George,  of  Brownsville,  for  appel- 
lee. 

SWEARINGEN,  J.  This  is  a  suit  by  ap- 
pellee, R.  C.  Frazler,  against  the  appellant, 
Louisiana  Rio  Grande  Canal  Company,  to  re- 
cover damages  for  Injury  to  crops  on  leased 
lands  contiguous  to  canals  belonging  to  appel- 
lant, which  was  a  corporation  chartei-ed  under 
the  Texas  law  as  a  public  irrigation  company, 
by  reason  of  which  it  was  a  quasi  public 
service  corporation  or  common  carrier. 

Appellant  answered  by  general  and  special 
exceptions,  a  general  denial,  numerous  spe- 
cial pleas,  and  a  cross-action  for  unpaid  rent- 
als. 

Upon  the  findings  of  the  Jury  in  answer 
to  special  Issues,  the  court  rendered  Judg- 
ment In  favor  of  appellee  against  appellant 
for  $1,538.91  and  In  favor  of  appellant 
against  appellee  for  the  amount  of  accrued 
water  rentals.  By  agreement  of  counsel  the 
Judgment  was  worded  so  as  to  state  the  net 
amount  recovered  by  appellee  after  deducting 
the  rentals. 

The  facts  necessary  for  this  opinion  will 
be  stated  in  the  discussion  of  the  assignment, 
two  of  which  have  been  submitted,  complain- 
ing that  the  court  erred  in  refusing  to  per- 
emptorily Instruct  the  Jury  to  return  a  ver- 
dict in  favor  of  appellant. 

The  reasons  given  by  appellant  for  the  per- 
emptory instruction  are  that  there  is  no  evi- 
dence to  sustain  the  allegation  of  a  contract 
for  a  supply  of  water  for  irrigation,  and  that 
appellee  failed  to  allege  and  prove  a  lia- 
bility at  law  to  furnish  water,  because  he 
did  not  allege  and  prove:  First,  a  failure  to 
agree  upon  terms  and  price;  and,  second, 
failed  to  allege  that  appellant  had  a  sup- 
ply of  water  available.  These  reasons  are 
based  upon  the  following  phraseology  of  the 
statute  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
Art  5002c): 

"No  Ditcriminaiion  Agaimt  Uteri. — If  the 
person,  association  of  persons  or  corporation 
owning  or  controlling  such  water,  and  the  per- 
son who  owns  or  hold*  a  possessory  right  or  title 
to  land  adjoining  or  contiguous  to  any  canal, 
ditch,  flume  or  lateral,  lake  or  reservoir,  con- 
structed or  maintained  under  the  provisions  of 
this  act,  fail  to  agree  upon  a  price  for  a  per- 
manent water  right  or  for  the  use  or  rental  of 
the  necessary  water  to  irrigate  the  land  of  such 
person,  or  tor  mining,  milling,  manufacturing, 
the  development  of  power,  or  stockraising ;  such 
person,  association  of  persons  or  corporation 
shall,  nevertheless,  if  he,  they  or  it,  have  or  con- 
trol any  water  not  contracted  to  others,  furnish 
the  necessary  water  to  such  person  to  irrigate 
his  lands  or  for  mining,  milling,  manufacturing, 
the  development  of  power  or  stockraising,  at 
such  prices  as  shall  be  reasonable  and  just  and 
without  discrimination." 

[1,2]  It  is  undisputed  for  the  purposes  of 
this  appeal  that  appellant  Is  controlled  by 
the  rules  of  a  common  carrier  and  that  appd- 
lee's  land  is  entitled  to  be  watered  by  ap- 
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pdlant.  The  law  obligated  appellant  to  f  Or- 
nish the  water.  The  statute  above  quoted, 
however,  exonerates  the  appellant  from  lia- 
bility If  It  be  shown  that  appellee  had  no 
contract  and  others  had  contracts  and  all 
tbe  water  was  used  for  those  holding  con- 
tracts. Had  appellant  pleaded  and  proven 
tbese  facts,  they  would  have  constituted  a 
defense  to  the  action.  Not  being  pleaded  nor 
proven  In  defence,  the  legal  liability  to  fur- 
nish the  water  for  Irrigable  and  cultivated 
lands  contlgaons  to  appellant's  canals,  when 
requested  to  do  so  by  one  In  rightful  posses- 
sion of  the  lands,  as  appellee  did  and  was, 
remained;  and  a  violation  of  this  legal  duty 
bf  appMlant  made  it  liable  for  the  damages 
proximately  caused  thereby  to  appellee. 
American  Rio  Grande  Land  &  Irrigation  Co. 
V.  Mercedes  Plantation  Ck>.,  156  S.  W.  286; 
Granger  v.  Klshl,  139  S.  W.  1002;  Colorado 
Canal  Ck>.  v.  McFarland  &  Southwell,  94  S. 
W.  400;  Borden  v.  Bice  &  Irr.  Co.,  98  Tex. 
4W.  86  S.  W.  11,  107  Am.  St.  Eep.  640;  Doty 
V.  Barnard.  92  Tex.  107,  47  S.  W.  712. 

The  assignments  are  overruled. 

The  judgment  Is  affirmed. 


KIRBY  LUMBER  CO.  v.  HARDT. 

(No.  190.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

May  23,  1917.    Rehearing  Denied 

June  13,  1917.) 

1.  Mabtbb  and  Sebvant  ®=>208(1)  —  Injubt 

TO  SesVAMT  —  DXFKNSKS  —  ASSUMPTION  0» 

Risk. 
Before  the  enactment  of  the  Workmen's 
Cmnpensation  Act  (Acts  83d  Leg.  c.  179  [Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  5246b- 
5246zz2z]),  if  an  employ6'8  injury  proximately 
resulted  from  a  risk  or  risks  of  dangers  ordinan- 
1;  incident  to  his  employment,  of  which  he  knew 
and  was  apprised,  or  in  the  exercise  of  ordinary 
care  necessarily  must  have  known  or  have  be«i 
apprised  at  the  time  of  his  injury,  or  from  a  risk 
or  risks  of  dangers  which  were  open,  patent,  and 
abnous  to  him,  or  snch  as  grew  out  of  the  op- 
eration of  the  simplest  laws  of  nature,  or  wbioh 
were  equally  as  open  and  apparent  to  him  at  the 
time  of  his  injury  as  they  were  to  the  employer, 
the  employs  assumed  such  risks  and  was  not 
entitled  to  recover. 

[Ed.  Note.— F(»  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  538-540,  642.] 

2.  Appkai,  and  Ebrob  «S91003  —  Review  — 
Evidence. 

In  an  employe's  action  for  injuries  sustained 
before  the  enactment  of  the  Workmen's  Compen- 
sation Act,  where  all  phases  of  assumed  risk 
were  specifically  interposed  as  a  defense,  it  only 
mnains  for  the  appellate  court  to  determine 
whether  the  evidence  bearing  upon  the  defense 
was  snch  that  it  could  be  said  that  it  was  prac- 
tically without  conflict,  and  that  reasonable 
minds  could  not  arrive  at  different  conclusions 
thereon. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  3938-3043.] 

3.  Mastkb  and  Sebvant  «=»280— Injtjbt  to 
Sebvant—Devknses— Assumption  of  Risk. 

In  an  employe's  action  for  injuries  sustained 
while  working  as  a  grab  setter,  when  a  log  was 
thrown  against  him  by  a  "bunching  team"  which 
had  been  attached  to  it  to  assist  in  pulling  it 


up  a  hill,  where  it  appeared  that  plaintifF  was 
a  man  of  mature  years  and  discretion,  that  he 
was  accustomed  to  various  kinds  of  manual  la- 
bor, that  he  was  familiar  with  many  phases  of 
sawmill  work,  had  owned  a  sawmiU,  and  was 
familiar  with  the  driving  and  handling  of  teams, 
although  he  was  inexperienced  as  a  grab  setter, 
and  that  plaintiff  saw  and  observed  the  manner 
in  which  the  team  was  hitched  to  the  log  before 
he  was  injured,  and  saw  and  fully  realised  that 
the  team  would  probably  pull  at  an  angle  from 
the  cart  team  also  attached  to  the  log,  and  that 
if  it  did  so  the  log  would  be  caused  to  swing 
in  the  direction  of  plaintiff,  and  if  so  he  would 
be  in  danger  of  bemg  struck  and  injured,  evi- 
dence held  to  show  that  he  assumed  the  risk. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  l\  981-986.] 

4.  Masteb  and  Servant  <8=154(1),  222(2)  — 
Injubies  to  Sebvant— AssuMi'TioN  of  Risk 
— Pbebence  OB"  Vicat  Pbincipal. 

Although  where  a  master  or  vice  principal 
is  present  and  orders  an  employ^  to  perform  a 
dangerous  act,  and  the  employ^  on  the  spur  of 
the  moment  performs  such  act  without  realizing 
its  dangers  and  is  injured,  the  master  may  be 
deprived  of  the  defense  of  assumption  of  risk, 
where  a  grab  setter  was  aware  of  the  danger 
attendant  upon  his  attempt  to  chock  a  wheel 
of  a  wagon  used  to  drag  logs  in  obedience  to  an 
mrder  of  the  foreman,  there  was  no  necessity  for 
a  warning  by  the  foreman,*-and  the  presence  of 
the  latter  acting  as  vice  principal  did  not  de- 
prive the  employer  of  the  defense  of  assumption 
of  risk. 

[Ed.  Noti.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  308,  &iO.] 

5.  Maoteb  and  Servant  «=3l54(l)— Injuby 
TO  Sebvant— DriY  of  Masteb  to  Wabn. 

Although  a  master  must  not  only  warn  a 
minor  that  an  occupation  is  attended  with  dan- 
ger, but  must  explain  to  the  minor  the  nature  of 
the  danger  and  how  to  avoid  it,  where  the  em- 
ploy6  is  an  adult,  the  master,  where  such  dan- 
ger is  not  understood  or  appreciated  by  the  em- 
ploy6,  is  only  required  to  warn  bftn  of  the  dan- 
ger attendant  upon  the  occupation,  but  is  not 
required  to  explain  the  details  of  the  danger,  or 
how  to  avoid  it,  where  it  is  such  as  to  be  readily 
understood  and  appreciated  by  the  employ^,  and 
in  neither  instance  will  the  master  be  held  liable 
where  the  danger  of  the  employment  is  known 
to  and  appreciated  by  the  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  308.] 

6.  Apfeai,  and  Ebbob  <3=3ll75(3)  —  Dibpobi- 

tion  of  Cause. 
In  an  employe's  action  for  injuries,  where 
it  appears  that  the  case  was  fully  developed  in 
the  trial  court,  and  that  there  was  no  reasonable 
probability  apparent  from  the  record  that  the 
plaintiff  could  make  out  a  case  of  liability 
against  the  defendant  on  another  trial,  it  be- 
comes the  duty  of  the  appellate  court  to  reverse 
judgment  for  plaintifl  and  render  judgment  for 
defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4577.] 

Appeal  from  District  Clonrt,  Jasper  Coun- 
ty; A.  B.  Davis,  Judge. 

Action  by  W.  A.  Hardy  against  the  Klrby 
Lumber  Company.  From  judgment  for  plain- 
tiff, and  from  overruling  of  motion  for  new 
trial,  defendant  appeals.  Reversed  and  ren- 
dered. 

Andrews,  Streetman,  Bums  &  Logue,  of 
Houston,  for  appellant.  Powell  &  Huffman, 
of  Jasper,  for  appellee. 
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HIGHTOWBB,  O.  J.  The  arart  adopts  the 
following  statement  of  the  nature  of  this 
case,  as  made  by  appellant  herein,  and  which 
la  admitted  by  appellee  to  be  substantially 
correct:  This  suit  was  brought  In  the  dis- 
trict court  of  Jasper  county,  Tex.,  by  W.  A. 
Hardy,  as  plaintiff,  and  who  is  appellee  here, 
against  the  Kirby  LamlMr  €!omp&ny,  defend- 
ant, and  who  is  appelant  here,  to  recover 
damages  for  pergonal  Injuries  alleged  to 
have  been  sustained  by  appellee  while  In  the 
employ  of  appellant  on  or  abont  the  18th 
day  of  November,  1912.  This  is  the  second 
appeal  of  the  case,  the  opinion  upon  the  for- 
mer appeal  being  reported  In  183  S.  W.  80. 
The  cause  was  tried  with  a  jury,  and  was 
submitted  upon  special  issues.  Upon  the  an- 
swers of  the  jury  to  the  special  issues,  Judg- 
ment was  entered  in  favor  of  appellee  against 
appellant  for  the  sum  of  f5,000,  with  legal 
Interest.  Appellant  thereafter  filed  its  mo- 
tion for  new  trial  in  due  time,  and  the  same 
was  overruled,  and  Judgment  is  now  before 
this  court  for  review. 

Appellee  for  cause  of  action  alleged  sub- 
stantially: (a)  That  he  was  employed  by  ap- 
pellant as  a  grab  setter  in  the  woods;  that 
one  Tom  Sheffield  was  his  foreman ;  tliat  on 
or  about  the  18th  day  of  November,  1912, 
ai^)ellant  through  its  employes,  was  attempt- 
ing to  move  from  the  woods  to  the  tramway 
a  large  log,  by  means  of  a  log  cart  drawn  by 
four  mules ;  that  the  team  was  unable  to  pull 
the  log,  and  said  foreman,  Sheffield,  thereup- 
on assumed  the  control  and  management  of 
moving  it,  and  directed  that  a  bunching  team, 
consisting  of  two  mules,  be  hitched  onto  the 
front  of  the  Tog,  for  the  purpose  of  assisting 
the  cart  team  in  pulling  It;  that  appellee 
was  directed  and  ordered  to  "chock"  or 
"scotch"  the  wheels  of  the  cart;  that,  while 
appellee  was  engaged  In  so  doing,  the  teams 
hitched  to  the  cart  and  the  log  were  both 
caused  to  start  and  pull,  by  the  direction  of 
said  foreman ;  and  that  the  bundling  team 
was  hitched  In  such  manner  to  the  log  and 
pulled  in  sudi  manner  on  the  log  that  the 
log  was  pulled  and  Jerked  crosswise,  and 
abruptly  thrown  over  and  against  appellee, 
catching  his  right  leg  between  the  log  and 
a   stump,   and   causing  his  Injuries. 

The  claims  of  negligence  on  the  part  of  ap- 
pellant, relied  upon  by  the  appellee,  were  al- 
leged, substantially,  as  follows :  (1)  That  ap- 
pellant negligently  and  carelessly  hitched  the 
bundling  team  to  the  front  end  of  the  log, 
instead  of  to  the  cart.  In  front  of  the  cart 
team.  (2)  That  appellant  did  negligently  and 
carelessly,  under  the  circumstances,  fail  to 
place  a  check  line  on  the  bunching  team, 
to  prevent  it  from  pulling  crosswise.  (3) 
That  appellee  was  Inexperienced  In  the  work 
be  was  doing,  and  that  the  defendant  was 
guilty  of  negligence  in  requiring  him  to  work 
In  the  dangerous  and  unsafe  place  where  he 
was,  without  warning  him  of  the  dangers. 

Appellant,  after  demurring  generally  to  ap- 
pellee's petition,  and  denying  the  allegations 


thereof,  set  up,  snbettantUUy :  (1)  That  tbe 
hitching  of  the  bnntdiing  team  to  the  front 
end  of  the  log,  as  was  done  upoo.  tbe  occasion 
in  question,  was  the  proper,  usual,  and  cus- 
tomary way,  and  aa  effldent,  effective  and 
practieal  manner  of  doing  the  work  In  ques- 
tion, and  therein  appellant  was  not  negli- 
gent (2)  l%at  appellant  was  not  n^Ugent  In 
failing  to  place  a  check  line  on  tbe  bunch- 
ing team,  for  that,  in  the  first  place,  there 
was  no  check  line  available,  and,  in  the  sec- 
ond place,  it  was  not  proper,  customary,  or 
usual  to  place  any  check  line  on  the  bunching 
team.  (3)  That  appellant  was  not  negligent 
In  requiring  appellee  to  work  In  a  danger- 
ous place,  without  warning  him  of  tte  dan- 
ger, for  that:  Blrst,  the  appellee  voluntarily 
and  of  his  own  accord  selected  whatever 
place  he  was  working  in  on  the  occasion  In 
question;  and,  second,  no  notice  or  warning 
to  appellee  of  the  dangers  of  the  position  in 
which  he  placed  himself  was  necessary,  for 
the  reason  that  he  was  a  man  of  matare 
years,  experienced  In  that  character  of  work, 
which  would  necessarily  acquaint  him  with 
the  dangers  of  his  position,  and  then  and  there 
knew  and  was  apprLsed  of  the  dangers  of 
such  position,  which  were  open,  obvious,  and 
api>arent  to  tasf  one,  and  which  grew  out 
of  the  (q;>eration  of  the  ordinary  laws  of 
nature.  (4)  That  the  risk  of  danger  or  In- 
jury from  the  log  under  the  circumstances 
was  assumed  by  appellee,  fbr  the  reason  tJuat 
appellee  then  and  there  knew  that  the  bunch- 
ing team  was  hitched  to  the  front  end  of  the 
log,  and  was  fully  acquainted  with  all  of  tlio 
surroundings,  and  Icnew  that  tbe  bunchiu^ 
team  was  bitched  to  the  log  at  an  angle,  and 
that,  when  it  pulled  on  the  log,  the  log  would 
be  caused  to  turn  or  swing  towards  the  left  of 
tbe  cart  wheel,  where  plaintiff  was,  and  knew 
the  risks  and  dangers  of  tbe  position  in 
which  he  placed  himself,  so  far  as  Injury  to 
him  from  the  log  was  concerned,  and  tbe 
risk  and  danger  of  the  log  coming  in  contact 
with  him  and  injuring  him  were  open,  aiv 
parent,  and  visible  to  any  one,  and  especially 
to  one  of  mature  years,  as  was  plaintiff, 
and  such  risks  and  dangers  grew  out  of  the 
operation  of  the  ordinary  laws  of  nature, 
and  were  in  all  things  assumed  by  appellee. 
(5)  That  in  falling  to  keep  himself  oat  of  the 
way  of  the  log,  so  as  to  avoid  Injury  from 
the  log  coming  in  contact  with  him  while 
being  moved,  appellee  was  guilty  of  noj;!!- 
gence,  which  contributed  to  his  injury.  (6) 
That,  If  the  appellee's  Injury  resulted  from 
the  bunching  team  pulling  crosswise,  such 
was  no  fault  of  appellant, 'but  the  fault  of 
appellee's  fellow  servant,  one  Green  Smith, 
the  driver  of  the  bunching  team,  who  by 
the  exercise  of  ordinary  care  could  have  con- 
trolled the  bunching  team  and  kept  It  alonjr- 
slde  of  the  cart  team,  by  the  use  of  drlvlnic 
lines  then  and  there  provided,  and  that  «i»- 
pelleo's  injuries  therefore  resulted  from  the 
negligence  of  his  said  fellow  servant. 
It  might  be  here  stated  that  the  foUowIng 
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facts  wa«  shown,  practically  wltbont  dis- 
pute: 

Appellee  was  employed  by  appellant  as  a 
grftb  setter.  His  place  of  work  was  In  the 
woods,  where  the  logs  which  had  been  cut 
were  being  carried  or  dragged  by  means  of 
log  carts  to  the  tramroad  for  loading  on  the 
cars  and  transportation  to  the  mills.  These 
\og  carts  are  of  skeleton  construction  con- 
sisting mainly  of  -  two  wheels  and  axle,  a 
slip  tongue  with  a  lever,  and  a  set  of  grabs 
or  hooks.  The  wheels  are  about  eight  feet  in 
diameter.  Between  the  wheels  or  the  length 
of  the  axle  is  about  six  feet.  The  grabs,  or 
books,  hang  midway  between  the  wheels. 
The  slip  tongue  controls  the  grabs.  When 
the  tongue  is  slipped  bade  of  the  groove  in 
which  it  works,  the  grrabs  are  let  down  to 
the  log,  and,  when  the  tongue  is  pTiUed  for- 
ward, the  grabs  are  raised.  In  order  to  move 
n  log,  the  log  is  straddled  by  the  wheels,  and 
the  grabs  are  then  let  down  and  hooked  by  the 
grab  setter  near  the  center,  but  slightly 
towards  the  front  or  team  end  of  the  log. 
The  team  is  then  started  forward,*  and,  wlille 
the  cart  wheels  remain  stationary,  the  log, 
by  means  of  the  slip  tongue,  is  raised  from 
the  ground,  and  suspended  under  the  axli, 
nearly  balanced,  with  the  back  end  touching 
the  RTOund,  and  the  front,  or  team,  end  dear 
of  the  ground. 

On  the  occasion  of  the  accident,  which  oc- 
curred about  5  o'clock  in  the  afternoon,  the 
cart  team,  consisting  of  four  mules,  driven 
by  one  WilUe  Stimlts,  was  pulling  A  log  cart 
and  a  log  about  24  inches  in  diameter  up  an 
incline,  when  it  became  stalled.  The  woods 
foreman,  Sheffield,  coming  up  and  finding  the 
team  stalled,  proceeded  to  direct  the  work  of 
getting  the  log  up  the  hill.  He,  himself,  put 
a  "chock"  or  "scotch"  under  the  right-hand 
wheel,  and  directed  appellee  to  put  one  under 
the  I^-band  wheel.  The  cart  team  was 
caused  to  pull  alternately  to  the  right  and 
left,  and,  when  it  would  move  the  right  wheel, 
Sheffield  would  move  hi^  chock  up,  and, 
when  it  would  move  the  left  wheel,  appellee 
would  move  up  his  chock.  The  process 
reanlted  in  a  considerable  hole  being  worked 
in  the  ground  by  the  alternate  movement 
from  right  to  left  of  the  .wheels,  and  the  cart 
team  was  unable  to  get  the  log  op  the  hUl. 
The  team  was  then  backed,  slipping  the 
tongue  backwards,  and  letting  the  log  to  the 
gronnd,  and  with  the  log  on  tbe  ground,  and 
released  from  the  cart,  the  cart  was  moved, 
er  jumped,  from  out  of  the  hole.  The  cart 
team  then  pulled  the  tongue  forward,  and 
again  raised  the  front  end  of  the  log  from 
tbe  ground,  suspending  the  log  under  the 
axle  and  between  the  wheels.  Sheffield,  in  the 
meantime,  directed  the  driver.  Green  Smith, 
of  a  bunching  team,  consisting  of  two  mules, 
to  bitch  his  team  onto  the  front  end  of  the 
log.  The  bunching  team  was  equipped  with 
singletrees,  a  doubletree,  a  diain  attached  to 
the  doubletree,  and  a  pair  of  tongs  or  grabs 


attached  to  the  fittings ;  his  team  being  used 
to  bunch  the  logs  together  in  the  woods.  The 
bunching  team  was  brought  up  to  the  right- 
hand  side  of  the  cart  mules,  and  Utclied  onto 
the  log,  by  fastening  the  tongs  to  the  front 
end  of  the  log ;  the  front  of  the  log  being  at 
an  angle  to  the  left  of  the  bunching  team. 
When  this  was  done,  and  the  teams  palled 
forward,  the  back  end  of  the  log  was  cuusod 
to  swing  around  towards  the  left-band  cart 
wheel. 

Appellee's  claim  was  that,  just  beside  the 
left-hand  wheel  of  the  cart,  there  was  a  tree 
top,  but  for  which  he  would  have  gotten  out 
of  the  way  to  the  side  of  the  wheel  to  diock 
it,  and  that  on  account  of  the  presence  of 
said  tree  top  he  had  to  crowd  in  between  the 
same  and  the  log  in  order  to  chock  the  wheel ; 
that,  before  the  bunching  team  pulled  on  the 
log,  he  had  gotten  from  behind  the  wheel  and 
had  come  back  behind  the  back  end  of  the 
log,  but  that,  about  the  time  the  teams  were 
ordered  to  pull,  Sheffield  halloaed  at  him  to 
take  up  as  much  of  his  chock  as  he  could,  and 
that  he  thereupon  went  between  the  log  and 
tree  top  for  the  purpose  of  chocking  tbe 
wheel,  when  the  log,  by  reason  of  the  teams 
pulling,  swung  over  towards  the  left-hand 
wheel,  and  caught  his  leg  between  the  wheel 
and  a  stump,  breaking  his  leg. 

Tbe  log  that  was  being  bandied  at  the 
time  was  an  extra  large  log,  some  33  Inches 
In  diameter,  and  24  feet  long,  and  when  tlie 
foreman,  Sheffield,  came  up  to  the  team, 
which  was  handling  said  log,  he  ordered  ap- 
pellee, who  was  the  grab  setter  for  this  and 
one  other  team,  to  assist  him  (Sheffield)  in 
setting  the  grabs  on  this  log,  which  appellee 
did.  There  was  testimony  Introduced  by  ap- 
pellee sufficient  to  show  that.  In  going  from 
the  back  end  of  the  log  to  the  left  wheel  of 
the  cart,  appellee  had  to  pass  between  a 
stump  and  tbe  log,  and  that  after  the  teams 
were  hitched  onto  the  log,  as  hereinbefore 
shown,  and'  had  commenced  to  pull,  the  log 
swung  around  and  caught  appellee's  leg  be- 
tween tue  log  and  said  stump,  breaking  his 
leg. 

There  is  a  photographic  copy  in  the  record 
showing  the  construction  of  the  log  cart,  to- 
gether with  the  team  hitched  to  it,  as  nearly 
as  could  be  ascertained,  at  the  time  appellee 
was  injured ;  but  we  deem  It  unnecessary  to 
incorporate  the  photograph  In  this  <H)inion,  as 
we  think  the  .whole  situation,  as  It  existed  at 
the  time,  to  have  been  readily  understood 
from  what  we  have  said. 

The  case  was  submitted  to  the  Jury  upon 
31  special  Issues.  The  answers  of  the  Jury 
to  these  Issues  reflect,  with  reasonable  clear- 
ness, the  issues  themselves,  and  such  answers 
were  substantially  as  follows: 

(1)  That  appellee  was  inexperienced  in  the 
work  he  was  engaged  in  at  the  time  be  was 
injured. 

(2)  That  the  foreman,  Sheffield,  knew  that 
appellee  was  'Inexperienced  in  the  work  he 
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was  engaged  in  at  the  time  he  was  injured. 

(3)  That  Sheffield  ordeced  appellee  to  chock 
the  wheel  at  the  time  be  was  Injured. 

(4)  That  Sheffield  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  It 
was  dangerous  for  appellee  to  undertake  to 
chock  said  .wheel  at  the  time  be  was  ordered 
to  do  so. 

(5)  That  appellee  did  not  know,  at  the  time 
he  attempted  to  cho<*  the  wheel,  that  be  was 
In  danger  of  being  Injured  by  the  log. 

(6)  That  appellant  was  negligent,  under  the 
circumstances,  in  falling  to  place  a  check  line 
on  the  bunching  team. 

(7)  That,  if  a  check  line  had  been  placed  on 
the  bunching  team,  it  could  not  liave  pulled 
at  right  angles  or  crosswise  with  the  cart 
team. 

(8)  That  appellee  was  injured  by  reason  of 
the  bunching  team  pulling  crosswise  to  or  at 
right  angles  with  the  cart  team. 

(9)  That  $5,000,  if  paid  now,  will  compen- 
sate the  appellee  for  the  injury  sustained  by 
him. 

(10)  That  the  bundling  team,  upon  the  oc- 
casion In  question,  was  Utched  to  the  log  aft- 
er the  cart  was  last  jumi)ed  out  of  the  hole. 

(11)  That  the  bunching  team,  upon  the  oc- 
casion In  question,  was  hitched  to  the  log 
after  the  log  was  "loaded  out" 

(12)  That  appeUee  chocked  the  left-hand 
wheel  of  the  cart  after  the  cart  had  been 
jumped  out  of  the  hole,  and  the  log  had  been 
loaded  out. 

(13)  That  appellee,  when  he  so  chocked 
said  wheel,  stood  to  the  rear  of  the  wheel  to 
do  so. 

(14)  That  appellee  could  not  haTe  stood  to 
the  idde  of  the  wheel  to  chock  it, 

(15)  That  appellee  wonid  hare  stood  to  the 
side  of  the  wheel  to  chock  it.  If  be  could 
have  done  so. 

(16)  That  appellee  would  have  stood  at  the 
side  of  the  wheel  to  chock  It  if  he  could  have 
done  so,  because  he  knew  there  Would  be  less 
danger  to  him  of  injury  from  movements  of 
the  log. 

(17)  That  appellee,  after  he  chocked  the 
left-band  wheel  of  the  cart,  after  the  cart 
had  been  Jiunped  out  of  the  hole,  then  went 
back  beyond  the  back  end  of  the  log. 

(18)  That  appellee,  when  he  so  went  back 
beyond  the  back  end  of  the  log,  did  not  do  so 
because  he  knew  it  was  dangerous  for  him  to 
remain  where  he  had  chocked  the  wheel. 

(19)  That  appellee  so  went  back  beyond 
the  back  end  of  the  log  because  he  was 
through  with  lilfl  duties  in  connection  with 
his  grabs. 

(20)  That,  at  the  time  the  bunching  team 
was  hitched  onto  the  end  of  the  log,  appellee 
was  standing  at  the  back  end  of  the  log, 
waiting  for  orders. 

(21)  That  appellee  saw  the  bunching  team 
while  It  was  being  hitched  onto  the  end  of 
the  log. 

(22)  That  appellee  did  not  know  that,  when 


the  bunching  team  pulled  <n  the  log,  the  log 
would  be  caused  to  turn  or  swing  towards 
the  left-hand  cart  wheeL 

(23)  That  appellee  knew  that  there  was 
danger  of  injury  to  him  from  movements  of 
the  log,  unless  he  remained  out  of  the  way 
of  the  log. 

(24)  That,  after  the  bunching  team  Iiad 
been  hitched  onto  the  log,  Sheffield,  the  fore- 
man, at  or  about  the  time  the  team  started 
up,  directed  appellee,  in  substance,  to  take 
up  as  much  with  his  chock  as  he  could,  or 
catch  all  he  could. 

(25)  That  after'  the  bunching  team  bad 
been  hitched  onto  the  log,  and  at  or  about  the 
time  the  team  started  to  pull  the  log,  appel- 
lee went  up  behind  the  left-hand  cart  wheel 
to  take  up  the  chock,  or  catch  up  the  chock. 

(26)  That  appellee  did  not  or  would  not 
have  gone  in  there  behind  the  wheel  to  take 
up  or  catch  up  the  chock  but  for  the  direc- 
tion of  said  foreman,  Sheffield. 

(27)  That  appellee  would  not  have  gone  in 
behind  the  wheel  to  take  up  or  catch  up  the 
chock  but  for  the  direction  of  said  Sheffield, 
because  he  had  no  orders. 

(28)  That  appellee  did  not  know  the  place 
In  which  he  had  to  put  himself  to  take  up 
or  catch  up  the  chock,  after  the  bunching 
team  had  been  hitched  on,  was  a  dangerous 
place. 

(29)  Tliat  the  bunching  team,  when  they 
first  pulled  on  the  log  in  question,  pulled  out 
at  right  angles  to  the  cart  team. 

(80)  That  the  driver  of  the  btmching  team, 
on  the  occasion  in  question,  by  the  exercise 
of  ordinary  care  could  not  have  kept  the 
bunching  team  pulling  alongside  of  the  cart 
team. 

(31)  That  if  the  driver  of  the  bunching 
team,  upon  the  occasion  in  question,  had 
caused  his  team  to  pull  alongside  of  the  cart 
team,  appellee  would  not  have  been  injured. 

Appellant's  first  assignment' of  error  chal- 
lenges the  action  of  the  trial  court  in  refus- 
ing to  give  to  the  Jury  appellant's  special 
charge  No.  1,  which  was  a  peremptory  in- 
struction in  favor  of  defendant 

It  is  claimed  by  appellant  that  such  per- 
emptory instruction  In  Its  favnr  should  have 
been  given,  because  the  undisputed  evidence, 
when  carefully  analyzed  and  given  eftect, 
shows  that  appellee's  injury  was  the  result  of 
risk  or  danger  assumed  by  him,  and  that 
therefore  ai^)ellant  was  not  liable  to  ai^)el- 
lee  in  any  sum  for  damages  in  oonsequenoe 
of  such  injury.  There  are  a  number  of  prop- 
ositions under  this  assignment  in  different 
form,  but  all  relating  to  this  one  proposition 
of  law.  It  will  be  remembered  that  this  in- 
Jury  here  complained  of  by  appellee  occurred 
prior  to  the  enactment  of  what  is  known  as 
the  Workmen's  Compensation  Act,  or  Em- 
ployers' Liability  Act  and  therefore  that  leg- 
islation cannot  control  in  any  way  the  deci- 
sion on  this  point  contended  for  by  appellant: 
but  the  law  of  assumed  risk,  as  applicable  to 
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cases  of  this  kind,  prior  to  this  recent  legis- 
lation, must  control. 

At  the  outset,  we  will  state  what  we  onder- 
Btand  to  be  the  prindples  of  law  rdatlve  to 
the  defense  of  assumed  risk  In  cases  of  this 
kind,  as  the  same  existed  prior  to  the  enact- 
ment of  the  Workmen's  Compensation  Act, 
a^-ve  referred  to,  and  as  sach  principles 
shoald  be  applied  here. 

[1,2]  If  appellee's  Injury  proximately  re- 
sulted from  a  risk  or  risks  of  dangers  ordi- 
narily Incident  to  the  employment  In  which 
he  was  engaged  at  the  time  he  was  injured, 
or  from  a  risk  or  risks  of  dangers  of  which 
he  knew  and  was  apprised,  or,  in  the  exer- 
cise of  ordinary  care,  necessarily  must  have 
known  of  and  been  apprised  at  the  time  of 
bis  injury,  or  txom  a  risk  or  risks  of  dangers 
which  were  open,  jiatent,  and  obrious  to  him, 
or  euch  as  grew  out  of  the  operation  of  the 
simplest  laws  of  nature,  or  from  a  risk  or 
risks  of  dangers  which  were  equally  as  open 
and  a]H>arent  to  him,  at  the  time  of  his  in- 
jury, as  they  were  to  appellant,  then  appel- 
lee was  not  entitled  to  recover  in  this  cause. 
All  of  these  phases  of  assumed  risk  were  spe- 
clficaUy  Interposed  as  a  defense  by  appellant 
on  the  trial  below,  and  it  only 'remains  for 
this  court  to  determine  whether  the  evi- 
dence bearing  upon  the  appellant's  defense  of 
assomed  risk  was  such  that  It  can  be  said 
that  the  evidence  was  practically  without 
conflict,  and  that  reasonable  minds  could  not 
arrive  at  different  conclusions  thereon.  It 
therefore  becomes  necessary,  In  disposing  of 
this  assignment,  to  set  out  at  some  length  the 
testimony  bearing  on  this  point;  and  since 
the  testimony  of  appellee  himself,  as  reflect- 
ed by  the  record  before  us,  Is,  in  our  Judg- 
ment, the  most  Imxwrtant  testimony  In  the 
record  bearing  on  this  assignment,  and.  In 
fact,  is  In  our  Judgment  practically  condu- 
slve,  we  set  it  out,  practically  In  full: 

"My  name  is  W.  A.  Hardy,  and  I  am  the 
plaintiff  in  this  case.  Let  me  see  if  I  can  tell 
you  bow  old  I  am.  I  am  somewhere  between  57 
and  60,  somewhere  right  about  that.  I  don't 
know  my  age  just  exactly.  I  have  worked  for 
the  Eirby  Lumber  Company.  The  last  time  I 
worked  for  them  was  4  years  agro  the  18th  day 
of  this  coming  November.  I  was  at  work  for 
them  at  that  time  on  what  they  call  the  Brown- 
del  Front,  south  of  Browndel,  7  or  8  miles.  I 
received  some  injuries  while  I  was  working  for 
the  fiOrby  Lumber  Company.  I  received  them 
on  the  18th  day  of  November,  1912.  I  was 
working  that  day  out  this  side  of  Browndel,  7 
or  8  mues,  on  the  tramroad.  I  was  getting  $1.50 
a  day  at  that  time  as  wages.  I  was  setting 
grabs  that  day  for  the  cartmen.  The  Kirby 
Lamber  Company  cats  logs  and  saws  Imnber; 
that  is  all  I  ever  knew  -them  to  do.  It  baa  a 
sawmill  and  manufactures  lumber.  It  carries 
its  logs  in  on  the  cars,  hauls  them.  It  gets  them 
to  the  tramroad  with  mule  carts;  that  is,  carta 
drawn  by  mules.  On  the  day  I  was  injured,  i 
was  setting  grabs  for  the  KiAy  Lumber  Com- 

gany — fastening  the  grabs  to  the  loga  they  were 
auUng.  Mr.  Stimits  was  driving  one  of  the 
teams  that  I  was  setting  grabs  for,  and  a  man 
named  Bullock  (I  think  his  name  was,  as  well  as 
I  recollect)  was  driving  the  other  one.  I  was 
setting  grabs  for  two  teams.  I  was  hurt  by  the 
team  that  Mr.  Stimits  was  driving.    I  will  tell 


the  jury  as  straight  as  I  can  talk  how  came  me 
to  get  injured.  1  was  setting  grabs  during  that 
day,  and  late  in  the  afternoon  we  had  come  to  a 
big  log.  It  was  a  good  large  log,  and,  while  we 
were  standing  there,  Mr.  Sheffield,  the  foreman, 
came  up,  and  he  says,  'Here  boys,  let's  back  your 
cart  onto  this  log.'  He  was  speaking  to  Mr. 
Stimits.  He  says,  'Back  your  cart  onto  this  log 
here,'  and  he  backed  his  cart  onto  it.  He  al- 
ways called  me  Uncle  Bill.  He  says,  'Uncle 
Bill,  let's  set  the  grabs  on  this  big  log.'  The 
grabs  wouldn't  take  it.  The  grabs  turned  like 
my  finger.  I  bore  down  on  one  of  the  grabs  on 
one  side,  and  Mr.  Sheffield  on  the  other  until  it 
fastened  them.  Then  they  tried  to  go  with  it 
and  they  couldn't  go.  and  he  says  to  me,  'You  get 
a  knot  and  put  behind  that  wheel  there,'  and 
pointed  at  the  wheel,  which  was  the  left  wheel 
of  the  cart,  and  he  gets  one  and  goes  to  the  other 
wheel.  When  they  pulled  around  that  way,  I 
moved  up  my  knot;  and,  when  they  pulled  the 
other  way,  he  moved  up  his  knot.  We  done  that 
until  we  went  about  10  steps,  and  they  failed  to 
go  any  further.  They  got  Into  a  kind  of  a  jamb 
in  a  tree  top.  The  cart  was  jambed  into  a  tree 
top.  He  says,  'Tou  keep  ypur  knot  under  that 
wheel  there,'  and  he  called  to  the  fellow  to  bring 
the  bunching  team  around,  and  he  fastened  the 
bunching  team  to  the  front  end  of  the  log,  and 
he  got  a  whip  and  whipped  the  mules  around  a 
right  smart  He  made  several  trials,  and  they 
didn't  make  a  move.  Toreckily  they  got  started 
all  at  once,  and  when  they  moved  he  halloos 
to  me  to  catch  all  I  could  with  my  knot  behind 
the  wheel.  There  wasn't  room  for  me  to  get 
side  of  the  wheel  on  account  of  this  tree  top. 
I  had  to  get  behind  the  wheel.  It  was  the  only 
way  to  get  there.  Just  as  I  stopped  like  this 
(indicating)  to  catch  hold  of  my  knot  to  move  it 
up,  the  back  end  of  the  log  was  jerked  around 
on  me.  The  bunching  team  swung  around  yon- 
der to  one  side,  and  the  end  of  the  log  fastened 
my  leg  against  the  stump  and  broke  it.  I 
wheeled  around  like  this  (indicating)  and  tum- 
bled down;  it  was  just  luck  that  I  fell  out  of  the 
way.  That  is  as  near  as  I  can  tell  you.  I  will 
have  to  get  off  my  shoe  to  show  yon  where  it 
broke  my  leg.  Here  (indicating)  is  where  it  was 
broken.  The  end  of  the  bone  sticks  out  right 
there  (indicating).  It  was  broken  just  above 
the  anide.  It  is  broken  in  one  place.  That  Is 
all  that  I  ever  claimed  there  was.  Grimes  said, 
I  think  that  it  was  broken  in  two  places;  after- 
wards he  said  it  was  broken  in  only  one  place. 

"Tom  Sheffield  was  the  Kirby  Lumber  Com- 
pany's foreman— team  boss.  It  was  his  duty  to 
hire  hands  and  discharge  hands,  and  to  see  that 
the  logs  got  to  the  tramroad.  It  was  his  duty  to 
get  the  logs  out  of  the  woods  to  the  tramroad. 
Tom  Sheffield  hired  me.  He  is  the  man  that 
told  me  to  get  the  knot  and  put  it  behind  the 
wheel.  He  was  the  team  boss.  He  had  the  man- 
agement and  control  of  the  teams  in  getting  the 
logs  from  the  woods  to  the  tramway.  Tom 
Sheffield  employed  the  hands  in  that  depart- 
ment of  the  work.  He  employed  the  teamsters 
and  grabsetters.  He  had  charge  of  fairing  and 
discharging  the  teamsters  and  grabsetters  and 
skidway  men,  and  such  like  as  that.  He  attend- 
ed to  that;  that  was  his  business.  It  was  the 
teamster's  job  to  haul  the  logs.  Mr.  Tom  Shef- 
field kept  my  time.  Mr.  Sheffield  had  the  con- 
trol and  management  of  moving  that  log  at  the 
time  I  was  hurt;  we  were  all  working  to  his 
orders.  Tom  Sheffield  is  the  one  that  ordered 
Qreen  Smith  to  come  there  with  the  bunching 
team.  I  didn't  get  to  the  side  of  the  wheel  and 
chock  it  because  I  couldn't  get  there.  There  was 
a  tree  top  there  so  I  couldn't  get  by  the  side 
of  it.  I  was  at  the  only  place  that  I  could  get 
to  do  that  work.  I  said  I  was  hired  as  a  grab 
setter.  My  real  duty  that  day  was  to  set  grabs. 
I  had  been  a  carpenter  up  until  that  day.  with 
the  exception  of  one  day  before;  one  day  before 
I  had  set  grabs  a  part  of  a  day.  I  had  set 
grabs  a  part  of  a  day  before  that,  and  that  dai 
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was  alL  That  1b  the  only  experience  I  ever  had 
in  grabsettiiii;.  Q.  Did  Mr.  Sheffield  know  that 
you  were  not  an  experienced  grabsetter?  A. 
i'ea,  air. 

"When  Mr.  Sheffield  employed  me  that  morn- 
ing to  set  grabs,  I  told  him  I  never  had  set  any 
crabs,  except  just  a  piece  of  a  day  before  that, 
and  he  said  I  could  learn.  It  was  just  a  few 
minutes  before  5  o'clock  that  I  was  injured.  We 
quit  work  in  the  woods  at  that  time  of  year  at 

0  o'clock  in  the  evening.  I  tUnk  he  pulled  out 
his  watch  and  remarked,  'We  just  have  got  15 
minutes  to  get  this  log  out  of  here.'  I  was  em- 
ployed as  a  grab  setter,  but  I  was  chocking  that 
wheel  under  the  direction  of  Mr.  Tom  Sheffield. 
When  the  log  was  standing  there  and  the  team 
was  backed,  hadn't  pulled  it,  the  team  was  fac- 
ing west.  There  was  a  hill  in  front  of  that 
team.  There  were  no  obstructions  or  tree  tops 
or  logs  or  anything  in  front  of  the  team.  Q, 
Where  would  hare  been  the  proper  place  to  have 

hitched  that  bunching  team  to  move  that  log? 

*     «     • 

"I  have  driven  freight  wagons.  I  have  driven 
oxen.  I  suppose  that  that  bunching  team  could 
have  been  bitched  in  front  of  Stimits'  team  that 
was  hitched  to  the  log  cart.  There  was  a  chcun 
on  the  wagon  during  the  day,  and  I  asked  what 
that  chain  was  there  for,  and  they  said  it  was 
to  hitch  the  bunching  team  in  front.  The  chain 
fell  off,  and  I  put  it  back  on  the  cart  and  asked 
what  it  was  for,  and  they  said  it  was  to  hitch 
the  banching  team  in  front  of  the  other  team. 
There  was  nothing  in  the  way  to  prevent  hitch- 
ing that  bunching  team  in  front  of  that  team 
that  was  hitched  to  the  log  cart.  The  people 
that  were  there  when  I  was  hurt  were  Tom  Shef- 
field, Green  Smith,  Will  Stimits,  and  a  fellow 
who  was  a  stranger  to  me— Bullock.  They  were 
all  the  parties  that  were  right  there.  The  log 
cart  and  the  log  and  team  uat  I  was  chocking 
the  wheel  for  went  onto  the  skidway  when  they 
got  started.  It  was  about  a  hundre<l  yards, 
about  a  hundred  steps,  from  there  to  the  skid- 
way.  I  couldn't  teU  you  to  save  my  life  wheth- 
er they  stopped  between  there  and  the  skidway 
or  not.  After  I  got  hurt,  I  never  noticed.  Tom 
Sheffield  was  the  first  one  to  me  after  I  was 
hurt.  After  they  got  off  to  the  skidway,  he  came 
back  down  there.  He  said,  'Uncle  Bill,  what  is 
the  matter?'  I  said,  'It  looks  to  me  like  it  is 
broke.'  He  came  and  looked  at  it,  and  said, 
'Damned  if  it  ain't'  After  my  leg  was  broken, 
they  carried  me  up  to  the  tramroad,  to  the  skid- 
way, and  laid  me  down  on  the  ground  there,  and 
then  took  me  from  there  to  Browndel.  Three  or 
four  men  packed  me  from  where  my  leg  was 
broken  up  to  the  tramway.  They  carried  me 
from  there  to  Browndel  in  a  car.  They  carried 
me  to  the  doctor's  office  and  done  up  my  leg, 
and  then  carried  me  to  the  hotel,  and  put  me  in 
the  hotel  in  a  room.  Dr.  Orimes  and  Dr.  Sell- 
man,  or-some  such  name  as  that,  did  up  my  leg. 
Then  they  carried  me  to  the  hotel,  Browndel 
hotel,  or  boarding  house,  whatever  you  call  it. 

1  remained  there  four  days.  I  was  hurt  on 
Monday  evening,  I  stayed  there  Tuesday, 
Wednesday,  Thursday,  and  Friday.  I  stayed 
there  four  days.  *  *  *  It  seems  to  me  that 
on  the  fourth  evening  (I  am  not  positive)  they 
carried  me  home.  ♦  *  *  I  was  40  days  and 
nights  in  the  bed  with  that  leg.  *  •  •  No 
man  could  suffer,  with  a  broken  leg,  it  don't 
seem  to  me  like,  more  than  I  did  during  that 
40  days.  •  •  •  The  first  time  I  was  out, 
they  helped  me  out  and  put  me  in  the  buggy. 
That  was  about  42  days  after  I  was  crippled, 

2  days  after  I  got  to  where  I  was  able  to  turn 
over.  •  ••  ♦  It  was  something  like  a  year 
before  I  conld  lay  down  my  crutches.  As  to  how 
long  it  was  after  I  got  hurt  before  I  could  do 
any  work  at  all  to  make  a  living,  will  say.  it  is 
sorter  owing  to  what  kind  of  work  I  could  do. 
I  could  stand  and  chop  with  an  axe  about  IS 
months  after  that,  and  chop  stove  wood.  As  to 
b<w  much  time  I  actually  lost  from  the  time  I 


was  hurt  until  I  could  do  anything,  will  say, 
I  never  done  anything  for  nearly  two  years.  I 
didn't  do  anything  because  I  wasn't  able.  I 
couldn't  walk.  •  •  •  I  am  not  able  to  do 
manual  labor  now.  *  *  *  I  am  not  able  to 
plow.  I  am  not  a  professional  man.  I  was  rais- 
ed on  a  farm.  I  was  raised  on  a  farm,  and  I 
am  a  laboring  man. 

"I  had  never  seen  a  bunching  team  hitched  to 
the  front  end  of  a  log  before.  That  was  the 
first  <me.  The  log  was  thrown  over  against  m« 
by  the  hitching  of  the  team  to  the  front  end  of 
the  log,  by  letting  the  team  fly  around  to  the 
right,  and  jerking  the  back  end  of  the  log  on  me. 
Q.  If  that  team  had  pulled  straight  while  biVb- 
ed  there^  would  that  log  have  hit  you?  A.  Why 
it  don't  seem  to  me  that  it  would,  if  they  had 
pulled  straight.  There  was  no  danger  at  all, 
that  I  could  see,  in  my  duties  while  chocking 
that  wheel  before  that  hunching  team  was  hitch- 
ed to  the  log.  Q.  The  place  where  you  were 
required  to  work  to  chock  that  wheel,  and  while 
you  were  chocking  it  before  the  bunching  team 
was  hitched  to  the  log,  was  perfectly  safe,  was  it 
not?  A,  During  the  time  I  was  working  there 
and  chocking  this  wheel  before  this  bunching 
team  was  hitched  to  the  log,  I  did  not  observe 
anything  that  would  cause  me  to  think  there 
was  any  danger  in  my  work.  I  didn't  observe  it. 
because  I  didn't  see  any  danger.  Mr.  SbefBcld 
hadn't  told  me  to  look  out,  there  was  danger. 
As  a  matter  of  fact,  there  is  no  danger  in  chock- 
ing a  wheel  when  there  is  nothing  but  the  main 
team  hitched  to  the  cart.  I  would  be  bound  to 
say  there  wa«  none-  Mr.  Sheffield  hadn't  told 
me  anything  about  danger.  No  one  advised  m« 
or  told  me  to  look  out,  it  was  danserous.  after  the 
bunching  team  was  hitched  to  the  front  end  of 
the  log.  I  did  not  know  or  see  any  danger  at 
that  time.  Q.  Now,  Mr.  Hardy,  I  will  ask  you 
if  that  bunching  team  had  bcon  hitched  in  front 
of  the  main  team,  and  make  what  we  call  a  spike 
team,  would  that  log  have  been  thrown  against 
you?  A,  No,  sir;  I  have  hitched  a  many  a 
team  to  other  teams. 

"My  father  is  living.  My  mother  is  also  livinsr. 
One  IS  85  years  old,  and  the  other  is  86.  My 
father's  and  mother's  health  conditions  are  about 
ordinary  with  such  men  and  women  of  their  age. 
Lines  like  you  drive  a  p.iir  nf  mules  to  a  wagon 
with  were  on  these  mnlcs  that  were  hitched  to 
the  end  of  the  log— the  bunching  team.  Driving 
lines  were  on  them.  I  have  seen  check  line.1,  and 
I  know  what  is  called  a  check  line.  Q.  What 
would  have  been  the  effect  If  there  had  been  a 
check  line  on  these  mules  with  reference  to  pull- 
ing around  to  the  right?  A.  'They  couldn't  have 
pulled  to  the  right  if  there  bad  been  a  check  line 
on  them.  I  could  do  a  good  square  day's  work 
before  I  got  crippled,  and  now  I  can't  do  any- 
thing hardly  at  all.  I  say  that  I  am  not  able 
to  do  manual  labor  now — hard  labor.  I  can  cut 
stove  wood,  fire  wood,  and  get  in  my  buggy  and 
ride  about  peddling,  something  like  that  •  *  • 
I  said  that  I  don't  know  how  old  I  am.  The  rec- 
ord of  my  age  got  burned  up.  I  know  something 
near  my  age.  I  was  bom  in  1854,  I  think.  My 
mother  says,  as  well  as  she  recollects,  her  mind 
teaches  her  I  was  born  on  the  16th  day  of  Sep- 
tember, 1854.  That  makes  me  62  years  old. 
That  is  what  she  says  about  it,  and  that  is  all 
I  can  go  by.  _  I  was  asking  her  Christmas,  when 
I  was  there,  if  she  knew  just  how  old  I  was,  and 
she  said  as  well  as  she  could  recollect  I  was 
born  on  the  16th  day  of  September,  1854.  That 
was  this  past  Christmas.  I  had  known  before 
that  time  the  year  in  which  I  was  bom.  When 
we  wanted  to  know,  we  would  go  to  the  Bible  and 
find  out;  but  the  Bible  got  burned  up  that  our 
ages  were  in.  I  don't  know  how  long  it  has  been 
since  that  Bible  burned  up.  I  have  been  away 
from  Pa's  36  years.  I  don't  know  what  time  it 
was  destroyed.  In  recent  years  I  have  known 
right  about  the  time  when  I  was  bom;  I  have 
known  what  my  mother  told  me  about  it  I 
talked  to  my  mother  about  It  before  last  Christ- 
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mu,  and  I  had  Und  of  fotgotten,  and  I  asked 
ber  again,  and  she  said  it  was  the  16th  day  of 
September,  1854.  It  was  last  Christmas  that  I 
uked  ber.  I  hadn't  seen  her  for  abont  a  year 
before  that.  I  didn't  ask  her  about  it  at  that 
time  because  I  was  crippled  then  so  bad  with  my 
let  that  I  never  thought  of  asldng  her  anything 
like  that  that  I  remember  of. 

"Q.  Now,  Mr.  Hardy,  just  before  you  went  to 
work  for  the  Kirby  Lumber  Company  setting 
grabs,  what  kind  of  work  had  yon  been  doing? 
A.  Let  me  see  what  I  had  been  doing  just  be- 
fore I  went  to  work  for  the  Kirby  Lumber  Com- 
pany.     Q.  Before   yon    went   to   work   setting 
grabs?     A.  I  had  been  farming.     I  did   some 
work  for  the  Kirby  Lumber  Company  before  I 
went  to  setting  grabs.    I  built  two  or  three  coi^ 
rals  for  them,  two,  and  I  worked  on  the  tram- 
road  some.     I  used  a  shovel  on  the  tramroad, 
grading  I  mean.     I  never  drove  any  team.     I 
uspd  a   shovel.     As  to  what  other  work  I  did 
for  the  Kirby  Lumber  Company  outside  of  han- 
dling this  shovel  on  the  tramroad  and  building 
two  corrals,  will  say,  why,  I  set  grabs.     There 
was  not  any  other  work  that  I  did  for  the  Kirby 
Lumber  Company  exetpt  that     I  did  not  farm 
any  between  the  time  I  built  these  corrals  and 
the  time  I  went  to  setting  grabs.    I  farmed  be- 
fore that.     I  built  one  corral,  and  the  day  I 
finished  the  corral  Mr.  Sheffield  came  to  me  and 
told  me  he  wanted  me  to  set  grabs,  and  I  says — 
As  to  how  long  all  together  I  was  working  for 
the  Kirby  Lnmber  Company  building  those  cor- 
rals and  working  on  the  right  of  way,  will  say, 
I  went  to  work  for  them  on  the  20th  day  of  Au- 
gust, and  I  was  hurt  in  November.    I  worked  all 
of  September  and  October.     I  worked  all  the 
time,  every  day.    Before  I  went  to  work  for  the 
Kirby   liomber  Company,   I   was  farming.      I 
was  farming  on  my  place  np  here  in  Jasper 
county.     I  had  about  S5  acres  there.    Right  on 
that  very  place,  I  had  been  fanning  just  that 
year.    Before  I  went  to  that  place  where  I  farm- 
ed that  year,  I  was  fanning  in  Newton  county. 
Before  I  went  to  this  place  in  Newton  county, 
I  had  leased  a  little  sawmill  and  run  that.    I 
bad  leased  a  sawmill  and  I  was  operating  the 
sawmill.    I  was  ronning  the  carriage.    It  was  a 
little  water  sawmill,  and  I  ran  the  carriage.    I 
operated  .  that  sawmill  something  like  a  year ; 
I  don't  remember.    That  sawmill  was  located  five 
miles  east  of  here.     I  bought  the  logs  that  I 
used  in   that  sawmill  from  a  negro  out  there. 
I  hired  a  negro  to  haul  them  in  with  a  wagon. 
He  loaded  them  on  a  wagon  and  hauled  them.    I 
did  not  help  in  that  work.    I  did  not  go  out  and 
supervise  the  loading  of  those  logs  on  the  wagon 
and  hauling  them  in.     I  would  not  help  with 
the  logs  after  they  got  them  to  the  mill.    I  had 
a  negro  to  roll  them  in  on  the  skidway  and  on 
the  carriage,  and  I  would  run  the  carriage.     I 
ran  the  carriage;    I  didn't  run  the  logs.     The 
negro  handled  the  logs,  rolled  them  up  there  with 
a  cant  hook.    I  hardly  ever  helped  do  that     I 
was  there  where  the  logs  were  being  brought  up 
all  the  time.    I  bad  to  operate  the  carriage.    I 
did   that   about  a  year.     Before   that  time,   I 
farmed.     From  the  time  1  was  big  enough  to 
go  to  the  field,  which  was  in  about  1866,  Pa  put 
me  in  the  farm,  and  I  farmed  from  that  time 
until    I    took  -  hold   of   that   little   sawmill.     I 
worked    on   my   father's   farm.      He   had   some- 
thing  like  25  or  30  acres  in  cultivation.     As 
to  whether  or  not  I  stayed  there  on  that  farm 
and  worked  on  that  farm  until  the  time  when  I 
leased  this  little  sawmill,  will  say,  I  wasn't  there 
quite  all  the  time;    of  course,  I  was  out  part 
of  the  time,  but  I  was  supposed  to  be  there  near- 
ly all  the  time.     As  to  how  long  a  time  I  was 
out,  will  say,  sometimes  I  went  to  school  awhile 
and  sometimes  I  drove  my  father's  wagon  around 
and  hauled  freight    I  hauled  freight  from  here 
to  Wiess-Bluft.    I  was  hauling  freight  for  Bendy 
and  White  and  Norsworthy.    I  was  not  working 
for  wages.     1  was  working  for  Pa,  working  for 
my  father.     That  was  the  only  kind  of  work  I 


did.  One  year  I  stayed  in  Brookeland  np  here, 
and  I  didn't  do  much  of  anything.    •    •    • 

"Q.  Now,  isn't  it  a  fact  that  for  awhile  you 
hauled  logs?  A.  Hauled  logs?  Q.  Xes,  sir. 
A.  Let's  see  the  amount  of  logs  I  hauled.  I 
will  tell  yon  all  about  it  I  was  going  to  tell 
you  how  I  hauled  them.  I  have  hauled  a. load  or 
two  of  logs  in  my  life.  I  have  hauled  a  load  or 
two,  as  far  as  I  recollect.  If  I  testified  on  the 
other  trial  ot  this  case  that  I  spent  8  or  10  days 
of  my  time  hauling  logs  on  a  log  car,  I  don't 
remember  it  Let  me  study  and  see  if  I  hauled 
logs  anywhere  tiiat  I  can  remember.  I  hauled 
logs  a  part  of  a  day.  I  set  grabs  a  part  of  a 
day,  and  I  changed  off  vrith  a  grab  setter,  as 
hs  saw  that  I  couldn't  set  grabs  just  right,  and 
I  hauled  two  loads  of  logs  that  day.  I  set 
in  the  saddle  and  drove  the  mules.  If  I  ever 
hauled  a  log  beyond  that,  I  don't  remember  it. 
As  to  whether  or  not  I  testified  on  the  other 
trial  that  I  drove  four  yoke  of  oxen  to  a  log  cart 
and  spent  8  or  10  days  of  my  time  hauling  logs 
on  a  log  cart  vrill  say,  it  has  been  a  long  time 
since  I  have  hauled  with  oxen.  Let  me  see  if 
I  ever  hauled  logs  with  an  ox  team.  I  did ;  yes, 
sir.  I  hauled  logs  at  Cairo.  I  hauled  logs  at 
Cairo  a  short  time,  just  a  few  days.  It  was 
in  1880  or  1881  that  I  hauled  thoee  logs,  and  it 
has  been  so  long  that  I  have  forgotten  how 
long  I  hauled.  It  might  have  been  a  week  that 
I  hauled  logs.  I  have  worlud  around  logging 
camps  a  little  bit.  I  rafted  logs  and  a  few  ties 
at  a  logging  camp.  A  negro  hauled  those  logs 
that  I  was  rafting  out  of  the  woods.  I  rafted 
them  on  the  river.  They  rolled  the  logs  in  with 
cant  hooks.  I  made  some  pens  and  bored  some 
boles  and  drove  the  pens  through  into  the  logs. 
As  to  whether  or  not  for  a  short  while  while  I 
was  with  the  Kirby  Lumber  Company  I  drove 
a  team  to  a  log  cart,  will  say,  I  hauled  two  loads 
of  logs.  I  have  helped  build  log  carts.  I  can't 
recollect  the  shop  man's  name  that  I  helped.  I 
only  helped  at  it  a  short  time.  As  to  whether 
or  not  I  ever  built  any  wagons,  will  say  I  built 
two  or  three  wheels.  An  uncle  of  mine  was  a 
carpenter,  and  I  worked  in  the  shop  with  him 
awhile.  I  helped  an  uncle  of  mine  build  wag- 
ons. I  have  driven  teams  of  various  kinds.  I 
have  driven  ox  teams.  I  have  driven  four  mules 
and  hauled  two  loads  of  logs.  I  have  driven  two 
horses  to  a  wagon.  I  have  also  driven  horses 
to  a  buggy.  I  have  driven  one  horse  to  a  buggy. 
I  never  did  drive  a  double  team  to  a  buggy.  I 
have  driven  horses  and  mules  to  plows.  I  have 
not  lived  right  in  the  pine  woods  all  of  my  life. 
I  don't  remember  how  many  years  I  have  spent 
in  the  piney  woods.  I  have  spent  something  like 
about  four  years  of  my  life  right  in  the  piney 
woods,  I  think.  I  have  been  right  here  in  East 
Texas  all  of  my  life  except  about  three  years. 
I  have  been  away  from  here  about  three  years. 
I  was  farming  in  Western  Texas  during  those 
three  years.  I  say  Western  Texas ;  it  was  out 
here  in  Middle  Texas.  I  stayed  in  Limestone 
county  a  part  of  three  years.  I  was  farming.  I 
have  cleared  ground.  I  never  did  drag  any  logs 
off  of  the  cleared  ground.  We  gave  log  rollings 
and  rolled  them  up  in  piles  and  burned  them.  I 
have  been  to  log  rollings.  I  have  seen  logs  roll- 
ed, and  I  have  rolled  them  myself.  I  have  roll- 
ed them,  and  toted  them  too. 

"On  the  occasion  of  this  accident,  the  team 
didn't  balk  with  that  log  before  Mr.  Sheffield  got 
there.  The  team  wasn't  hitched  to  it  before 
Mr.  Sheffield  got  there.  As  to  whether  or  not 
the  grabs  were  hooked  in  the  log  after  Mr. 
Sheffield  got  there,  will  say,  after  Mr.  Sheffield 
got  there  he  had  the  driver  of  the  cart  team 
to  back  the  cart  across  that  log.  TOiat  log  was 
about  33  inches  across  the  stump  and  24  feet 
long,  as  I  remember  it  As  to  how  big  in  diam- 
eter it  was  at  the  little  end,  will  say,  the  log 
was  gone  and  I  couldn't  measure  it  at  the  little 
end.  Q.  Didn't  you  afterwards  go  back  and 
measure  the  top  that  was  left  there?  A.  Tea, 
I  measured   the  stump.     Q.  Didn't  you  after- 
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wards  go  back  and  meaoare  the  top  that  had 
been  cut  off  the  tree,  at  the  little  end?  A.  It 
was  48  feet.  The  butt  piece  was  the  one  that 
we  had,  and  I  could  only  measure  48  feet.  I 
could  measure  the  top  up,  you  know,  48  feet. 
We  didn't  have  that  log.  Wo  had  the  butt  log. 
I  couldn't  measure  it. 

"This  log  was  33  inches  at  the  stump,  and  it 
was  24  feet  long.  As  to  whether  or  not  there 
was  another  24  feet  in  between  where  that  one 
was  cut  aS  and  the  top  that  was  there,  will  say, 
it  was  24  feet  from  the  end  of  this  log  to  the 
top  that  was  there.  I  believe  I  did  go  back  and 
measure  the  place  where  that  tree  had  been  cut 
off,  where  tne  top  had  been  cut  off;  but  I 
couldn't  tell  yon  the  size  of  it  now  to  save  my 
life.  I  don't  remember  whether  or  not  I  testified 
on  the  last  trial  that  it  was  24  inches.  Any- 
way, it  was  33  inches  at  the  stump,  and  it  was 
24  feet  long.  I  said  that  Mr.  Sheffidd  helped 
me  to  put  the  grabs  in  that  log.  I  couldn't  take 
two  grabs;  he  took  one  of  these  grabs  and  me 
the  other  one,  and  he  bore  down  on  one  of  them 
and  me  the  other.  They  set  Out  like  that,  and 
he  held  down  on  one  and  me  the  other.  The  log 
was  lying  flat  on  the  ground  when  we  fastened 
the  grabs  on  it.  What  we  mean  by  loading  the 
log  out  is  that  we  cause  the  cart  team  to  go  for- 
ward and  slip  the  tongue.  You  make  the  cart 
team  go  forward,  and  in  going  forward  they  pull 
on  a  lever  that  raises  the  log  from  the  ground 
and  suspends  it  under  the  cart,  end  when  they 
loaded  this  log  out,  that  is,  when  they  got  the 
cart  team  to  pull  up  and  pull  on  the  lever  so  as 
to  raise  the  log  from  the  ground,  they  never 
moved  the  cart,  they  were  just  pulling  the  log 
up.  This  operation  is  done  through  the  instru- 
mentality of  a  slip  tongue,  which  they  just  sim- 
ply pulled  and  slipped  forward  so  as  to  raise  the 
log  from  the  ground.  The  back  end  of  the  log 
was  touching  the  ground,  and  the  front  end 
was  clear  of  the  ground  just  a  little  bit.  After 
the  log  was  loaded  out,  Mr.  ShefSeld  told  me  to 
chock  the  left-hand  wheel,  and  he  chocked  ther 
right-hand  wheel.  Then  the  cart  team  would 
turn  to  the  left  and  pull  the  cart  over  to  the  left 
and  then  to  the  right  and  to  the  left  again,  try- 
ing to  go  forward  with  the  log,  and,  as  the  cart 
team  would  pull  to  the  right  and  turn  the  cart  to 
the  right,  I  would  go  up  and  put  the  chock  un- 
der the  left-hand  wheeL  When  they  would  pull 
to  the  left,  Mr.  Sheffield  would  chock  the  right- 
hand  wheel.  Then  when  the  cart  team  would 
pnll  from  side  to  side,  or  when  it  would  pull 
around  to  tiie  right,  it  would  pull  the  ri^ht-hand 
wheel  back  against  the  log,  and,  when  it  pulled 
to  the  left,  the  left-hand  wheel  back  against  the 
log.  I  could  see  that  As  to  whether  or  not  a 
feUow  at  that  time,  standing  in  there  between 
that  wheel  and  the  log,  might  get  hurt  while  that 
process  was  going  on,  will  say,  if  he  got  in  be- 
tween the  cart  wheel  and  the  log,  of  course,  he 
would.  During  the  process  of  turning  that  cart 
to  the  right  and  to  the  left,  the  wh<^l  would  hit 
one  side  or  the  other  of  the  log  if  it  turned  far 
enough,  and  it  probably  turned  far  enough  right 
there  on  that  occasion  to  do  that.  It  would 
be  a  hard  question  to  get  a  man  in  between  the 
log  and  the  cart  wheel ;  he  could  see  that  there 
was  danger,  and  he  wouldn't  get  there.  If  the 
cart  team  pulled  the  cart  around  to  the  right,  I 
would  Ro  up  and  put  the  chock  under  the  left- 
hand  wheel,  because  that  would  pull  the  left- 
hand  wheel  up,  and  the  only  safe  way  to  do  that 
would  be  to  get  to  the  side  and  do  it  if  a  man 
could.  Q.  You  could  see,  when  you  would  go  to 
chock  the  left-hand  wheel,  after  the  left-hand 
wheel  bad  been  pulled  up,  the  right-hand  wheel 
being  back  here,  so  yon  would  have  to  go  up 
there  and  put  your  chock  under,  yon  could  see 
that  it  woiudu't  be  safe  for  you  to  get  in  behind 
that  wheel  there,  so  that  if  that  team  should 
turn  the  other  way  it  would  push  you  against  the 
log.  You  oould  see  that  ought  not  to  be  done? 
A.  Well —  Q.  Just  answer  the  question.  A. 
Let  me  aee  how  you  asked  it.    Q.  Here  are  the 


two  wheels  right  here,  and  the  cart  team  has 
pulled  to  the  right.  That  puts  this  left-band 
wheel  up  here  and  leaves  the  right-hand  whed 
back  here,  if  you  go  up  there  to  put  your  chock 
under  this  left-hand  wheel  and  you  get  in  behind 
this  wheel,  if  the  team  should  then  turn  back 
the  other  way,  that  might  push  you  back  and 
catch  you  between  the  wheu  and  the  log?  A 
Yes,  sir. 

"As  to  whether  or  not  any  one  standing  there 
could  see  that  it  would  be  safer  to  stand  to  the 
side  and  put  the  chock  under  there  so  as  to  be 
out  of  the  way  of  the  whe^  pushing  against  the 
log,  will  say,  the  side  would  be  the  place  to  get 
if  you  could,  and  any  one  could  see  that.  As 
to  whether  or  not  I  could  see  it,  will  say,  if  you 
could  get  to  the  side  that  would  be  the  place. 
It  would  be  hard  for  me  to  tell  how  many  times 
I  chocked  the  left-hand  wheel.  We  were  in  a 
rush  to  get  the  log  out.  Of  course,  I  moved  up 
my  knot  every  time  I  got  a  chance,  and  he 
moved  up  his.  I  only  had  just  a  little  place  i 
could  get  in  behind  that  wheel  on  account  of 
that  tree  top.  I  just  kept  moving  up  my  chock 
every  time  I  got  a  chance.  I  don't  remember 
how  many  times  I  put  my  chock  under  the  left- 
hand  wheel,  several  times  though.  We  went 
about  10  steps,  I  reckon,  and  of  course  we  made 
a  yard  or  two  at  a  pull.  We  had  gone  10  steps. 
I  guess.  I  don't  know  how  many  times  I  moved 
it  up;  several  times,  though.  This  tree  top  1 
speak  of  was  right  at  the  left-hand  side  of  the 
wheel,  just  left  room  enough  for  me  to  crowd  in 
between  the  wheel  and  the  tree  top.  I  couldn't 
help  but  notice  the  tree  top  when  I  fell  in.  it 
after  the  log  broke  my  leg.  Of  course,  I  no- 
ticed the  tree  top  before  that  time,  because  there 
wasn't  room  to  get  up  beside  the  whee^.  If  the 
tree  top  hadn't  been  there,  I  would  have  gotten 
to  the  side  and  put  the  chock  under  that  wheel. 
Anybody  would  have  gotten  to  the  side  if  they 
could  have  done  it.  I  couldn't  because  of  the 
tree  top.  It  would  have  been  more  convenient 
for  me  to  put  the  knot  behind  the  wheel  and  less 
danger  in  it,  and  I  would  have  chocked  the  wheel 
from  the  side,  if  it  hadn't  been  for  the  tree  top. 
Of  course,  if  I  could  have  got  to  the  side,  it 
would  have  been  a  heap  easy  to  walk  up  and 
put  my  chunk  under  it,  and  there  wouldn't  have 
been  any  danger  of  the  log  hitting  me,  if  I  bad 
been  out  to  the  side.  I  knew  it  was  less  dan- 
gerous, and  that  I  would  have  been  less  likely 
to  have  been  injured  by  the  log  if  I  had  gotten 
out  to  the  side  to  chock  it,  and  the  reason  I 
didn't  do  so  was  that  there  was  a  tree  top  out 
there.  I  knew  that  if  I  could  have  gotten  out 
to  the  side,  of  course,  it  would  have  been  safer 
for  me  to  have  been  there  to  chock  the  wheel. 
We  dug  two  or  three  holes  with  those  cart 
wheels  while  we  were  trying  to  move  that  log 
with  the  cart  team,  I  think.  I  never  measured 
the  last  hole  that  we  dug  with  the  wheels,  and  1 
couldn't  tell  you  how  deep  it  was.  They  screw- 
ed around  there  until  the  wheels  had  gone  down 
8  or  10  inches,  I  expect.  I  don't  know  wliat  dis- 
tance in  width  the  hole  covered.  The  wheel 
would  screw  around  this  way  and  that  way  un- 
til it  would  work  a  hole  down  in  the  ground  a 
right  smart  piece.  Then  they  would  jump  the 
cart  out  of  the  hole,  and  then  we  would  move 
np  our  knots.  I  expect  the  last  llole  they  dog 
was  about  8  or  10  inches  deep,  but  I  never 
measured  it.  It  was  a  sandy  place.  I  say  that 
after  that  last  hole  had  been  dug  the  cart  was 
jumped  out  of  that  hole,  jumped  forward.  Aft- 
er the  cart  was  jumped  forward  out  of  that  hole. 
I  put  my  chock  under  the  left-hand  -wheel 
again,  and  Mr.  ShefSeld  put  his  under  the  ri^ht. 
After  that  was  done,  Mr.  Sbeffield  concluded 
that  the  cart  team  couldn't  move  the  l<^;  ao  he 
called  for  the  bunching  team  to  come  there  and 
help.  After  the  cart  had  been  jumped  out  of 
that  hole  and  after  I  had  put  my  chock  under 
the  left-hand  wheel,  as  to  what  I  did  then  while 
the  bunching  team  was  being  hitched  on,  will 
say,  I  didn't  do  anything.    I  had  got  back  oat 
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of  that  place  vhere  I  waa.  I  bad  gotten  back 
out  of  that  place,  oat  of  that  hole;  I  had  got 
out  of  th»«.  As  to  how  fai  back  I  vent  from 
the  wheel,  will  say,  I  went  back  paat  the  end 
of  the  log.  I  wasn't  doing  anything  while  the 
buuehing  team  waa  being  hitched  on.  I  was 
standing  bade  beyond  the  end  of  the  log.  I  saw 
them  bitch  the  bundling  team  on.  Mr.  ShefBeld 
hitched  them,  I  am  not  positive  now  whether 
it  was  Mr.  Sheffield  or  Mr.  Smith.  Sheffield 
brought  the  grabs  around  and  picked  up  the 
tongs  and  hitched  them  onto  the  end  of  the  log 
himself.  I  saw  the  tongs  hitched  onto  the  end 
of  the  log.  They  were  hitched  onto  the  end  of 
the  log.  Hie  bunching  team  consisted  of  two 
mules.  Tbat  bunching  team  was  hitched  up 
like  yoo  were  going  to  hitch  onto  a  wagon. 
They  had  what  we  call  a  doubletree  and  a  sin- 
gletree hitdied  to  that;  the  grabs  hitched  in  the 
middle  of  the  doubtfee,  as  well  aa  I  recollect. 
There  might  have  been  a  chain;  there  was  a 
chain,  I  believe.  There  was  a  singletree  behind 
each  mule,  and  there  waa  a  doubletree  and  chain 
and  tongs  hitched  to  that.  The  tongs  were 
hitched  to  the  front  end  of  the  log.  At  tbat 
time,  the  log  was  lying  straight  under  the  cen- 
ter of  the  cart.  In  order  to  hitch  the  bunching 
team  to  that  log,  or  in  order  to  hitch  the  tongs 
to  that  log,  the  tongs  had  to  be  taken  to  about 
where  the  center  of  the  cart  ia.  Q.  So,  the 
bunching  team  was  hitched  onto  the  log  at  an 
angle,  wasn't  it?  A.  Not  much.  Tou  see  the 
tongue  ia  9  feet  long,  and,  when  it  is  loaded  out, 
it  is  18  feet  long.  The  bunching  team  came  in 
right  behind  the  cart  mules,  because  they  were 
right  up  against  the  tongue;-  the  cart  mules 
were  out  yonder  18  feet,  from  the  end  of  the 
tongu*  back  to  the  cart.  It  was  already  9  feet, 
and,  when  they  loaded  out,  that  made  it  9  feet 
more — ^18  feet  from  the  end  ef  the  tongue  back 
to  the  cart. 

"Aa  to  whether  or  not  there  was  approxi- 
mately 12  feet  of  that  log  on  the  front  part  of 
that  cart,  will  say,  the  big  end  was  in  front ;  the 
log  was  nearly  balanced ;  the  big  end  was  a  lit- 
tle the  heaviest ;  and  the  long  end  of  the  log  was 
behind.  There  waa  not  room  between  the  cart 
and  the  cart  team  for  the  bunching  team  to  get 
right  in  there  between  them.  The  bunching 
team  had  to  be  brought  up  to  the  side  of  the 
cart  team.  Tte  right-hand  back  mule  of  that 
cart  team  stood  out  as  far  as  the  cart  wheel- 
just  a  little  bit  further  than  the  cart  whed. 
It  was  somewhere  about  there.  When  the 
bunching  team  was  brought  up  beside  that  cart 
team,  the  bunching  team  had  to  be  hitched  a 
little  bit  at  an  angle,  in  order  to  get  in  there  to 
hitch  to  the  front  end  of  the  log.  I  saw  them 
hitched  onto  the  front  end  of  the  log.  As  to 
whether  or  not  I  knew  the  bunching  team  was 
expected  to  pull  on  that  log,  will  say,  I  never 
saw  one  hitched  that  way  befare.  I  didn't  know 
what  they  were  going  to  do.  I  wondered  how 
they  would  manage  to  pull  it  hitched  that  way. 
As  to  whether  or  not  I  had  common  sense 
enough  to  Imow  and  did  know  that  the  bunch- 
ing team  was  hitched  onto  the  front  end  of  the 
log  and  it  would  pull  on  that  log,  will  say,  I 
knew  it  was  intended  to  pull  that  way  some- 
how. I  didn't  know  what  they  were  going  to  do. 
As  to  whether  or  not  I  had  sense  enough  to 
knovr  and  did  know  that  if  you  hitch  a  team  to 
anything  and  it  pulls  on  that  thing  it  is  going 
to  move  that  thing,  will  say,  of  course,  if  they 
pull  hard  enough.  I  was  satisfied  that  the 
bunching  team  and  the  cart  team  together  would 
pull  it.  I  don't  remember  whether  I  testified 
on  the  other  trial  that  I  didn't  think  we  were 
going  to  be  able  to  pull  it  or  not.  The  team 
they  had  to  the  cart  was  an  old  team,  and  I 
haiwy  ever  saw  it  pull  anything  to  amount  to 
anything.  The  team  that  was  hitched  to  the 
log  palled  sometimes,  and  sometimes  they  didn't. 
I  had  seen  them  pull.  I  had  seen  them  dragging 
?ogs  and  bunching  them  up  in  piles.  I  had  seen 
that  team  snake  loga,    Aa  to  whether  or  not  I 


knew  that  team  could  poll  a  log,  will  say,  I 
knew  they  had  done  it.  I  had  seen  them  pulUng 
logs.  I  didn't  know  whether  they  would  pnU 
it  or  not  going  np  that  steep  hill.  As  to  wheth- 
er or  not  I  had  some  doubt  about  whether  they 
would  be  able  to  pull  the  log  or  not,  will  say,  of 
course,  I  thought  th^  might  have  to  make  some 
other  plan  to  pull  it  Ail  of  that  time  I  was 
standing  back  behind  the  end  of  this  log  and 
watching  what  the^  were  doing,  and  I  saw  ex- 
actly what  they  did.  I  wondered  whether  or 
not  they  were  going  to  move  ^at  log  that  way. 
While  I  was  standing  there,  and  after  they  had 
hitched  this  bunching  team  onto  the  front  end 
of  the  log,  I  saw  Mr.  Sheffield  go  there  and  whip 
the  bunching  team  a  little  so  as  to  get  them  in 
the  notion  to  pull,  get  them  ready  to  pull.  As 
to  whether  or  not,  when  he  whipped  the  bundl- 
ing team,  they  kind  of  tightened  up  on  things 
a  little,  will  say,  sometimes  they  did  and  some- 
times they  wouldn't  Q.  On  this  occasion?  A. 
Sometimes  they  did,  and  sometimes  they 
wouldn't  He  whipped  them  several  times.  As 
to  whether  or  not  when  they  would  make  a  run 
they  would  kind  of  ti^ten  up  on  things,-  will 
say,  when  they  did  move  the  log  they  went  right 
on  up  with  it  Q.  Now,  after  Mr.  Sheffield 
kinder  spirited  the  team  up  some  with  his  whip, 
where  did  ho  go  to?  A.  He  told  me—  Q.  Where 
did  he  go  to?  Didn't  he  go  up  to  the  front  of 
the  cart  team?  A.  He  stood  there  until  they 
got  started.  When  they  got  started,  then  he 
went  up  to  the  cart  team.  I  say  that  after  they 
got  started  to  pulling,  he  went  from  the  bunching 
team  up  to  the  cart  team.  Just  as  they  went 
to  start,  he  halloes  back  to  me— 

"I  say  that  after  they  got  started  to  pulling, 
he  went  from  the  bunching  team  np  to  the  cart 
team.  I  am  pretty  sure  of  that  ^fter  the  log 
had  moved  a  piece,  I  don't  know  what  he  did, 
after  it  went  four  or  five  steps.  Mr.  Shefiicid 
was  fighting  that  bunching  team  when  the  log 
began  to  move.  He  was  trying  to  get  the  bunch- 
ing team  to  pull.  At  that  time  he  was  about 
three  lengths  of  a  mule  from  me,  I  reckon.  Q. 
Do  you  know  about  how  far  that  is?  A.  As 
well  as  I  recollect,  he  had  got  up  here,  and  he 
halloed  back  to  me —  Q.  I  am  not  talking 
about  that  I  am  talking  about  when  the  teams 
first  began  to  move  the  log.  You  say  Mr.  Shef- 
field was  then  whipping  the  bunching  team,  try- 
ing to  get  the  bunching  team  to  pull.  At  that 
time  how  far  was  he  from  you?  A.  I  was  back 
here.  I  was  back  here  at  the  end  of  the  log,  and 
he  was  over  here  where  the  cart  team  was.  Q. 
Where  the  bunching  team  was,  you  mean?  A. 
Yes,  sir. 

"I  don't  know  just  how  far  that  was  from  me; 
I  don't  know  the  length  of  a  mule.  There  was 
more  than  12  feet  of  that  log  behind  the  cart; 
the  longest  end  of  it  was  behind.  There  was 
something  like  18  feet  of  it  behind.  There  was 
about  13  feet  of  the  log  behind  the  cart,  and  I 
was  beyond  that  I  was  about  14  feet  from  the 
cart.  From  the  cart  up  to  the  team  was  about 
18  feet  The  log  being  loaded  out  the  cart  team 
was  about  18  feet  from  the  cart.  The  bunching 
team  was  not  along  by  the  side  of  the  cart  team. 
The  bunching  team  didn't  go  quite  up  to  the  cart 
team;  it  was  a  little  behind  the  cart  team.  The 
heads  of  the  bunching  team  mules  were  along 
about  the  hips  of  the  cart  team  mules.  While 
tie  cart  team  was  18  feet  from  the  cart,  the 
bunching  team  was  about  a  mule's  length  closer 
to  the  cart.  I  don't  know  how  many  feet  that 
is.  I  don't  know  whether  it  is  six  feet  or  not 
I  never  measured  a  mule  in  my  life.  I  don't 
know  whether  tbat  would  put  the  back  end  of 
Uie  bunching  team  about  6  feet  from  the  cart 
or  not  I  never  did  notice  enough  about  the 
length  of  a  mule;  I  couldn't  e&y.  As  to  wheth- 
er or  not  if  I  ^as  about  14  feet  from  the  cart 
and  the  bunching  team  was  about  6  feet  in 
front  Mr.  Sheffield  must  have  been  somewhere 
about  20  feet  or  more  from  me,  will  say,  he 
was  back  on  the  right-hand  side  of  the  mules. 
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in  behind  the  mules  Ulce.  Mr.  Sheffield  halloed 
to  me  to  take  up  as  much  as  I  could  juat  about 
the  time  the  team  made  a  little  pull  and  moved 
the  cart  just  a  little  and  halted.  He  halloed 
back  to  me  to  <catch  all  I  could  with  my  knot, 
and  I  ran  back  up  in  that  hole  to  push  my  knot 
up,  and,  as  I  started  to  push  my  Knot  up,  this 
log  cane  around  and  caught  my  leg.  When  Mr. 
Sheffield  halloed  to  me  to  take  up  as  much  as 
I  could,  I  was  back  behind  the  end  of  the  log. 
Then  the  cart  had  already  moved  forward  a 
little  bit,  just  a  little,  just  moved  a  little,  just 
pulled  a  little.  They  (Ud  not  keep  on  pmling; 
they  stood  right  there  then,  and,  when  they 
made  the  next  pull,  they  went  on.  After  he  hal- 
loed to  me  to  take  up  as  much  as  I  could,  at 
which  time  I  was  back  beyond  the  end  of  the 
log,  I  came  clean  on  up  to  the  cart  wheel  to 
move  the  chock  up.  While  I  was  putting  the 
chock  under,  the  log  came  around  and  struck  me. 
"Q.  Where  was  that  stump  with  reference  to 
the  bole  that  had  been  dug  in  the  ground  there? 
You  remember  you  said  tiiere  had  been  a  hole 
dug  in  the  ground  and  the  cart  had  been  jumped 
up  forward  out  of  the  hole?  A.  As  well  as  I 
recollect — of  course,  I  was  suSening  after  my  leg 
was  broke — I  looked  at  everything  as  close  as 
I  could.  A  man  suffering  as  bad  as  I  was  with 
a  broke  leg  ain't  supposed  to  notice  everything; 
but,  a«  well  as  I  remember,  I  looked  around 
after  Mr.  Sheffield  came  to  me  and  examined  my 
leg,  and  says,  'It  is  broke' —  Q.  I  want  to  know 
bow  far  the  stump  was  from  that  hole?  A.  I 
don't  just  how  far  it  was.  I  suppose  it  -was  4 
feet  or  4^  feet  from  the  hole.  Q.  In  order  that 
you  may  understand  me,  Mr.  Hardy,  say  here 
is  the  hole  that  the  cart  wheel  dug  there;  here 
is  another  hole  over  here;  after  they  jumped  it 
out,  the  cart  wheels  were  both  out  of  the  hole ; 
you  had  to  Jump  them  out  of  those  two  holes — 
where  was  that  little  stump  with  reference  to 
this  hole  here?  A.  About  4  feet  right  out  here. 
It  was  3%  or  4  feet  back  of  the  hole.  When  I 
fell.  I  fell  right  back  around  the  stump.  I 
crowded  in  between  the  stump  and  the  log. 
The  stump  was,  I  suppose,  15  or  17  inches,  may- 
be a  foot  and  a  half,  something  like  that,  off 
out  to  the  side.  I  had  to  crowd  in  between  the 
stump  and  the  log  to  get  the  scotch  behind  the 
wheel.  In  going  up  there  after  Mr.  Sheffield 
halloed  back  to  me  to  take  up  as  much  as  I 
could,  in  going  up  to  the  wheel,  I  went  between 
the  stump  and  the  log,  and  I  had  to  crowd  in  be- 
tween the  stump  and  the  log.  Q.  How  far  did 
you  have  to  go  from  the  stump  to  the  wheel  in 
order  to  get  Uie  chock  under?  How  far  was  it 
from  the  stump  up  to  the  wheel?  A.  I  suppose 
it  was  3^  or  4  feet,  Q.  I  thought  you  said  it 
was  3%  or  4  feet  from  the  stump  up  to  the  hole. 
A.  To  the  wheel  where  I  put  the  chock  under. 
I  reached  right  over  the  hole  like  this  (indicat- 
ing), and  the  stump  was  standing  back  out  here. 
The  hole  was  betwixt  me  and  the  wheel  here, 
right  in  front  of  me.  As  to  whether  or  not  I 
leaned  over  the  hole  in  order  to  get  the  chock 
under  the  wheel,  will  say,  my  chock  was  on  this 
side  of  the  bole,  and  I  picked  it  up.  I  never 
did  get  the  chock  there.  When  they  broke  my 
leg,  I  dropped  the  chock  before  I  put  it  behind 
the  wheel.  After  this  cart  had  been  jumped 
out  of  this  hole  and  I  had  put  my  chock  under 
the  left-hand  wheel,  during  all  of  the  rest  of  the 
time  while  they  were  bringing  the  bunching 
team  up  there  and  hitching  them  aato  the  log, 
and  while  they  were  whipping  the  team,  I  was 
standing  back  behind  the  end  of  the  log  until 
Mr.  Sheffield  halloed  to  me  to  take  up  as  much 
as  I  could.  And  he  halloed  that  to  me  after 
the  teams  had  moved  forward  just  a  short  dis- 
tance. As  to  whether  or  not  I  knew  that  when 
the  bunching  team  pulled  on  that  log  they  would 
necessarily  swing  it  over  towards  that  left-hand 
cart  whed,  will  say,  I  was  wondering  what  it 
was  going  to  do.  Of  course,  they  had  never 
pulled  it,  and,  when  they  did  pull,  it  fastened 
me.    I  was  standing  there  looking  at  the  team 


hitched  onto  that  log.  Q.  Ton  saw  them  hitch- 
ed on  at  an  angle;  you  knew  then  that,  when 
the  team  pulled  on  that  log,  they  were  going  to 
cause  it  to  swing  over  towards  the  left-hand 
wheel?  A.  I  knew  it  would  swing  that  way 
some,  yes. 

"I  had  not  had  my  leg  hurt  that  morning; 
it  didn't  hnrt.  I  got  it  fastened,  but  it  didn't 
hurt  I  did  not  get  it  prettgr  nearly  hurt; 
it  wasn't  hurt  at  all,  just  fastened  between  the 
wheel  and  the  log.  I  got  it  fastened  between 
the  wheel  and  the  log.  Of  course,  I  knew  that 
I  ought  to  keep  oat  ot  the  way  of  the  log  if 
I  didn't  want  to  get  hurt  by  it.  That  is  the 
reason  why  I  had  gone  back  out  of  the  hole  until 
Mr.  Sheffield  put  me  back  «n  there  again.  I  had 
gotten  out  of  that  hole  and  had  gone  back  to 
the  end  of  the  log  because  I  knew  it  was  dan- 
gerous to  be  there.  I  knew  that  was  a  danger- 
ous place  to  be.  I  knew  when  the  bunching  team 
pulled  on  that  log  it  would  swing  round  to  the 
left,  and  that  wasn't  any  ;^ace  for  a  man  to  be 
while  that  was  going  on.  Of  course,  I  got  out 
and  went  back  to  the  back  end  of  the  log  to  be 
out  of  the  way,  but  I  was  hired  by  Mr.  Sheffield 
and  working  under  his  rules.  When  Mr.  Shef- 
field halloed  back  there  to  me  to  take  np  all  I 
could,  I  knew  in  going  up  there  to  put  my  chock 
under  that  I  was  going  in  a  dangerotis  place; 
but  he  liad  told  me  to  do  it,  and  I  went  ahead 
and  did  it.  As  to  whether  or  not  when  we  went 
to  load  the  logs  out,  that  is,  went  to  lift  it  from 
the  ground  and  suspmd  it  under  the  cart,  I 
would  always  hallo,  'Beady,'  to  the  driver,  will 
say,  when  I  would  drop  the  grabs  down  and  fas- 
ten them  I  would  say.  'All  rwht.'  As  to  wheth- 
er or  not  I  wouldn't  hallo.  'Keady,'  until  I  bad 
gotten  out,  will  say,  very  often  I  would  have  to 
hold  the  grab  there  until  it  would  catch.  That 
morning  when  I  set  the  first  grabs,  when  I  laid 
them  down  and  fastened  them  on,  I  said,  'All 
right'  The  cart  man  said,  'You  get  out  of  the 
way,'  and  I  got  out,  and  from  that  time  on  when 
I  fastened  the  grabs  I  got  out  and  did  like  he 
said.  One  reason  I  got  out  of  the  way  was  to 
keep  from  getting  hurt  by  the  log.  Whrai  I  got 
hurt  that  morning,  I  could  see  there  was  danger 
there.  A  heap  of  times  the  log  will  roll  over 
against  the  wheel  and  catch  a  fellow.  Some- 
times it  will  slip  loose  and  drop  down.  Wbea 
that  log  was  being  loaded  out,  when  they  were 
pulling  on  that  log,  of  course  I  knew  that  back 
in  behind  that  wheel  close  to  that  log  wasn't  any 
place  to  be,  if  a  fellow  could  get  away. 

"Q.  Now,  look  at  that  photograph,  will  you, 
and  see  if  that  looks  like  the  kind  of  log  cart 
you  were  using  at  the  time?  A.  Yes,  sir;  that 
is  the  kind  of  one  they  were  nsing.  That  looks 
like  it  to  me.  That  (meaning  photograph  intro- 
duced in  evidence  marked  'Exhibit  A^  represents 
the  cart  all  ri^ht  but  not  the  place  where  it  was 
at  On  that  photograph  that  you  showed  me, 
there  is  a  lever  that  sticks  straight  up  with  a, 
chain  attached  to  it,  and  that  chain  runs  from 
that  lever  down  to  the  tongue  in  front  It 
isn't  a  chain  all  the  time ;  sometimes  it  is  a  rod 
of  iron.  That  tongue  works  in  a  groove.  When, 
that  tongue  is  shoved  all  the  way  back  in  the 
groove,  then  that  lever  stands  up  straight,  and 
the  tongs  we  fasten  in  the  log  then  come  down 
to  the  ground.  When  the  cart  team  pulls  for- 
ward and  pulls  the  tongue  forward,  that  puUs 
that  lever  down  and  raises  the  log  from  the 
ground.  Q.  Now,  I  will  ask  you  if  this  photo- 
graph correctly  represents  a  log  raised  from  the 
ground  under  a  cart?  A.  It  is  not  exactly  lite 
they  haul  them  up  there.  Q.  What  is  the  dif- 
ference? A.  They  carry  the  big  end  in  front 
there,  and  here  the  little  end  is  in  front.  The 
only  difference  is  that  on  this  picture  the  big 
end  is  behind,  instead  of  in  front  'That  rep- 
resents a  log  loaded  out  as  we  have  referred  to 
in  the  testimony.  The  front  end  of  the  log  in 
that  photograph  (f]xhibit  B)  that  you  have  just 
shown  me  is  raised  from  the  ground,  and  the 
back  end  is  on  the  ground,  and  the  woly  differ- 
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ence  I  see  is  that  ap  jonder  where  I  was  at 
work  the  big  end  is  in  front. 

"Q.  Now,  Mr.  Hardy,  with  a  log  the  siie  ot 
the  log  that  you  had  under  the  cart,  at  the  time 
you  vrere  hurt  you  were  standing  b^ind  the 
wheel  to  chock  it,  how  close  would  your  ri^ht 
le?  b«  to  the  wheel?  While  you  were  standing 
behind  the  left  wheel  to  chock  it,  how  close  would 
your  right  leg  be  to  the  wheel?  A.  I  d<m't 
know  as  I  paid  any  attention.  I  couldn't  tell 
you  to  save  my  life  whether  the  distance  between 
the  cart  wheels  is  6  feet  or  not.  I  don't  knotv. 
If  I  were  standing  behind  the  left  wheel  to  chock 
it,  I  could  easily  touch  the  log  with  my  right 
legr.  May  I  show  you  how  I  was?  Q.  Yes,  sir; 
if  yoa  care.  A.  I  had  gotten  as  far  outside  as 
I  could.  The  tire  of  the  cart  was  right  here, 
and  I  had  got  with  my  knot  this  way  (indicat- 
ing). Standing  wh«re  I  was,  I  could  touch  the 
Uyp  with  my  right  leg.  I  got  as  far  outside  as 
I  could  in  order  to  reach  under  there  as  far  as 
I  could.  liike  this  (indicating)  was  the  cart 
'  wheel,  I  couldn't  put  my  head  right  ap  against 
it.  I  did  not  get  on  the  inside  with  my  left  side 
to  the  wheel  because  it  is  always  natural  for 
me  to  tret  that  way.  I  got  there  so  as  to  put  my 
right  shoulder  to  the  wheel.  I  couldn't  get  any 
further  ap  there,  couldn't  get  by  the  side  of  it, 
and  I  got  just  as  far  as  I  could  out  Q.  Does 
that  picture  show  with  substantial  correctness 
about  how  close  a  man  would  be,  with  a  log 
that  -way  under  a  log  cart,  behind  the  left-hand 
wheel?  A.  Why,  something  like  that  Well, 
he  ain't  standing  quite  in  toe  position  I  had  to 
get  in.  Q.  This  man  has  his  right  shoulder  to 
the  -wheel?  A.  Yes,  sir.  Q.  lou  would  be 
standinf;  just  a  little  bit  further  out  than  he 
is,  yon  think?  A.  Something  like  that.  Yon  see 
my  le«;  -was  stuck  hack  here,  and  this  stump  was 
right  back  out  here.  Q.  You  were  very  nearly 
in  that  position?  A.  Sir.  Sheffield  said,  'Run 
there  and  put  the  chock  there,'  and,  without 
any  thought,  I  just  run  in  and  put  it  in.  De- 
fendant :  I  move  that  that  testimony  be  stridcen. 
Court :  Gentlemen,  you  will  not  consider  it  at 
all. 

"I  was  something  like  in  the  same  position 
that  this  man  is  shown  to  be  in  on  this  picture, 
with  the  exception  that  my  leg  happened  to  be 
out  here.  My  right  leg  was  a  little  further  back. 
I  was  about  in  that  position,  except  my  right 
leg  was  a  little  further  back.  Q.  I  wish  you 
would  look  at  tliis  and  state  whether  or  not  it 
renresents  with  substantial  accuracy  the  way  in 
which  the  bunching  team  was  brought  up  and 
hitched  onto  the  front  end  of  the  log  on  the  oc- 
casion that  you  were  hurt?  A.  Yes.  «r;  but 
the  team  wasn't  standing  off  like  that  is.  They 
w^ere  np  here  by  the  side  of  the  other  mules. 
The  bunching  team  was  up  by  the  side  of  the 
other  mules.  The  biinchine  team  was  up  by  the 
Bide  of  the  cart  mules.  That  is  the'  way  they 
w^erc  hitched  on,  with  the  exception  of  the  fact 
that  on  the  occasion  that  I  was  hurt,  the  bunch- 
ing team  was  np  by  the  side  of  the  cart  team. 
As  to  whether  or  not  I  said  awhile  ago  that  the 
head  of  the  bnnching  team  male  was  about  the 
hip  of  the  cart  mnle,  will  say,  when  they  loaded 
it  out.  T  think  it  would  be;  I  never  noticed 
in  particular.  This  picture  sliows  that  with 
substantial  correctness,  except  it  ought  to  show 
the  bunching  team  along  by  the  side  of  the  cart 
team.  , 

"The  picture  that  you  now  hand  me  does  not 
represent  the  way  the  bnnching  team  pulled  on 
the  occasion  of  my  accident  as  I  understand  It. 
That  is  not  the  way  I  understand  that  they  pull- 
ed. The  mules'  heads  were  turned  richt  back 
to  where  this  stump  is.  When  they  jerked  that 
log  on  me,  the  mules'  heads  were  turned  rieht 
out  here  (indicating)  at  direct  right  angles. 
They  made  the  run  and  mn  right  oS  that  way ; 
they  went  right  at  right  angles  to  the  cart. 
This  picture  shows  with  correctness  the  way  the 
bnnching  team  pulled,  except  wj  contention  is 


that  they  pulled  at  right  angles.  'I'hey  w«tt 
right  straight  acroas  out  here  (indicating). 

"I  say  that,  just  immediately  after  I  was  hurt, 
I  looked  up  and  saw  the  bunching  team  headed 
out  at  right  angles  to  the  cart  My  leg  was 
broke  while  I  was  stopped,  and  I  straightened 
up,  and  I  tried  to  stand,  and  my  face  was  out 
towards  where  I  could  see  where  the  mules  were, 
off  at  right  angles.  As  I  raised  up,  I  could  see 
what  the  mules  had  done,  and  I  turned  around 
and  fell  right  around  tlie  stump.  I  say  that 
Mr.  Sheffield  halloed  to  me  to  take  up  as  much 
as  I  could,  and  I  then  ran  np  towards  the  wheel. 
From  the  time  I  started  to  run  up  there  towards 
that  wheel,  the  first  time  I  noticed  that  bunch- 
ing team  was  after  my  leg  was  broke  and  I 
raised  up.  I  didn't  see  them  pull ;  but  when  I 
got  up  to  where  I  could  look,  the  mules  were  out 
at  right  angles.  As  to  whether  or  not  the  log 
went  right  on  up  the  hill,  will  say,  the  cart  team 
had  taken  a  notion  to  pull,  and  the  other  team 
swung  back  to  the  side  of  them.  They  kept  pull- 
ing out  yonder  until  they  swung  back,  end  thet 
they  went  right  on  with  it  The  cart  never 
moTed  until  it  broke  my  leg.  As  to  whether  or 
not  that  team  never  did  stop  from  the  time  my 
leg  was  broken,  will  say,  I  never  noticed  after 
the  team  got  oat  a  little  piece;  I  went  to  no- 
ticing my  leg  then.  As  to  whether  or  not  I  tes- 
tified on  the  last  trial  that  they  went  straight  on 
up  the  hill,  will  say,  as  far  as  I  know  they  did ; 
they  went  out  of  my  sight.  I  know  they  went 
out  of  my  sight,  because  there  there  was  a  tree 
top  here  and  they  turned.  When  they  got  out 
ttiere  a  little  piece,  tiie  log  cart  and  mules  and 
all  turned,  and  that  put  that  tree  top  between 
me  and  them.  They  turned  around  the  tree  top 
and  me  lying  down.  I  never  noticed  about 
where  they  went  until  Mr.  Sheffield  came  back 
down  tiere.  They  turned  around  the  tree  top, 
and  when  they  did  they  got  out  of  my  sight  I 
say  that  the  cart  team  pulled  that  log  on  up 
the  hill  with  the  bunching  team  pulling  the  log 
at  right  anglesL  The  bunching  team  finally 
swung  back  to  the  side  of  the  cart  team  when 
they  pulled  it  just  a  little  piece.  They  got  back, 
by  the  side  of  it  and  went  around  that  tree  top 
where  I  didn't  see  th«n  any  more.  I  looked  to 
see  if  I  could  see  them  to  halloo  to  Mr.'  Sheffield 
and  tell  him  what  had  happened  to  me,  but  it 
was  around  where  I  couldn't  see,  and  they  were 
fightin?  the  mules  going  on  up  the  hill,  and  I 
decided  if  I  hollowed  they  couldn't  hear  me.  I 
couldn't  see  them  then.  When  they  got  around 
the  tree  top,  they  had  the  tree  top  between  me 
and  them  then.  As  to  whether  or  not  I  said  it 
was  Mr.  Sheffidd  that  told  me  to  catch  all  I  could, 
will  say,  I  took  it  to  be  him.  There  was  some 
one  hollowed  up  v/here  they  were  fighting  the 
teams,  and  I  took  it  to  be  Mr.  Sheffield.  I  aftei^ 
wards  asked  Mr.  Sheffield  if  it  was  him  hollow- 
ing at  me,  and  he  said.  'Yes.'  I  took  it  to  l>e 
Mr.  Sheffield,  but  I  didn't  know  at  that  time 
for  sure  it  was  him.  I  did  not  testify  on  the 
last  trial  of  this  case  that  I  asked  Mr.  Sheffield 
if  it  was  him.  I  don't  know  for  sure  that  I  had 
seen  Mr.  Sheffield  and  asked  mm.  He  told  me 
it  was  him.  As  to  whether  or  not  I  know  that 
he  said  on  the  last  trial  of  this  case  under 
oath  that  he  didn't  tell  me  any  such  thing,  will 
say,  I  know  be  did.  I  don't  know  whether  he  is 
here  or  not.  I  haven't  seen  him.  I  do  not  know 
that  he  is  in  Louisiana.  I  know  that  I  haven't 
seen  him  here. 

"As  to  what  kind  of  work  I  have  been  doing 
daring  the  past  year,  will  say,  I  have  plowed  a 
part  of  two  da.vs.  I  did  not  make  a  crop  this 
year.  I  just  plowed  a  part  of  two  days  this 
year,  and  I  saw  that  I  couldn't  plow,  and  I  sold 
out  and  quit  I  was  trying  to  plow  for  myself 
on  my  place  in  this  county.  I  owned  the  im- 
provement. After  X  got  crippled,  I  sold  my 
place.  As  to  whether  or  not  I  bought  another 
place,  will  say,  I  bought  an  improvement.  I 
am  not  still  living  on  that  improvement    I  sold 
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oat  the.  Improvement.  I  am  now  living  up  at 
Mr.  Reese's  place,  at  the  Turpentine.  I  botcher 
a  few  {roots,  and  peddle  milk  and  butter  and 
chickens  and  eggs  at  the  Turpentine.  They 
haven't  a  market  there.  I  sell  off  such  things 
as  I  have  so  as  to  try  to  live— stuff  that  my 
wife  and  children  raise.  They  milk  the  cows 
and  churn,  and  I  take  the  milk  and  butter  over 
there  and  sell  it  I  do  not  own  a  place  there. 
Mr.  Reese  just  told  me  to  move  on  his  place  and 
stay  there  until  he  needed  it.  It  was  on  that  im- 
provement that  I  owned  up  in  the  upper  end  of 
the  county  that  I  plowed  the  couple  of  days. 
I  was  not  putting  it  in  cultivation,  I  had  two 
boys  that  had  been  cultivating  it  for  the  last 
three  years  for  me,  and  they  quit  me,  and  that 
left  nte  to  plow  myself,  and  I  got  out  and  tried 
to  plow  a  couple  of  days,  and  I  saw  that  I 
couldn't  do  it,  and  I  sold  the  improvement  to 
Mr.  Bob  Hays,  and  moved  to  the  Turpentine, 
and  I  peddle  parched  peanuts,  and  my  wife  has 
a  few  chickens,  and  I  sell  a  few  eggs  and  milk 
and  butter.  I  have  got  to  peddle  in  order  to 
keep  going. 

"I  didn't  see  them  put  any  check  line  on  that 
team.  I  know  tJiere  wasn't  any  on  there  be- 
cause they  couldn't  have  gone  to  the  right,  if 
there  had  been.  I  know  there  wasn't  any  check 
line  on  them  because  they  couldn't  have  gone 
to  the  right  like  they  did,  if  there  had  been. 
I  am  certain  that  there  wasn't  any  check  line 
on  them;  that  is,  fastened  to  the  other  mules 
or  to  the  tongue  or  anything  because  they 
couldn't  have  gone  where  they  did  if  there  had 
been.  As  to  whether  or  not  they  might  have 
broken  the  check  line,  will  say,  they  hardly  ever 
break  those  lines:  they  generally  use  some  good 
ones.  As  to  whether  or  not,  if  they  had  put  a 
check  line  on  there,  I  would  have  seen  it  because 
I  was  standing  there  watching  them,  will  say, 
I  wasn't  watching  them  as  much  as  I  was 
watching  the  job  Mr.  Sheffield  had  put  me  at. 
As  to  whether  or  not  I  wasn't  doing  anything 
at  the  time  they  hooked  that  team  on  but  stand- 
ing there  watching,  will  say,  I  was  waiting  for 
wders  from  Mr.  Sheffield  to  do  something  else. 
At  that  particular  time  while  I  was  waiting,  I 
don't  know  that  I  was  doing  anything  but  just 
watching  them;  I  was  waiting  for  ordera  to 
do  whatever  Mr.  Sheffield  said  da  I  didn't 
know  whether  that  team  was  going  to  pull  up 
along  by  the  side  of  the  cart  team  or  out  to  the 
side. 

"I  stated  awhile  ago  that  I  got  pinched  in 
there  that  morning,  that  I  got  hurt  between  the 
whed  and  the  log;  I  got  caught  in  the  wheel. 
I  got  caught  by  reason  of  the  wheel  moving  to 
the  los.  There  is  no  danger  in  chocking  a  wheel, 
standing  behind  the  wheel  chocking  it,  when 
there  is  no  team  hitched  to  the  end  of  the  log. 
At  the  time  I  was  pinched,  there  was  no  team 
hitched  to  the  end  of  the  log.  As  to  how  that 
happened,  will  say,  Mr.  Stimits  had  backed  his 
cart  onto  a  log,  and  I  was  off  out  yonder  30  or 
40  yards  fastening  the  grabs  on  the  other  man's 
cart,  Mr.  Bullock's,  and  Mr.  Stimits  had  stop- 
ped his  cart  across  the  log  and  I  came  on,  and 
when  I  got  under  there  to  hold  the  grabs  down 
to  fasten  them,  he  pulled  his  mules  around  and 
fostened  my  leg  back  against  the  wheel.  I  was 
under  the  cart  to  the  side  of  the  wheel.  A  man 
standing  behind  a  wheel  couldn't  be  caught  at 
all  by  turning  it  to  the  log.  I  suppose  there 
would  be  danger  in  a  man  standing  to  the  side 
of  the  wheel,  that  is,  between  the  wheel  and  the 
log  if  the  team  was  turned  one  way  or  the  oth- 
er; he  would  get  his  leg  caught  between  there. 
The  wheel  could  move  to  the  log  or  the  team 
could  be  pulled  around  and  fasten  his  leg  to  the 
log.  There  would  be  no  danger  of  the  wheel 
striking  the  log  after  the  log  was  loaded  out. 
When  I  went  to  scotch  that  wheel,  I  did  not 
anticipate  any  danger:  I  never  thought  any- 
thing only  to  do  just  what  Mr.  Sheffield  said  do. 
I  couldn't  say  that  I  did  anticipate  any  danger 
when  I  went  in  there  to  scotch  that  wheel;   I 


never  thought  about  anything  on^  to  do  what 
Mr.  Sheffield  said  do.  Court:  He  has  asked 
you  if  yon  anticipated  any  danger  when  you 
went  to  chock  that  wheel?  A.  Right  at  tiie 
present  time,  I  will  say  I  didn't  see  any  dangra' 
in  right  then,  or  Mr.  Sheffield  would  have  un- 
doubtedly said  BO.  I  didn't  see  any  danger  right 
at  that  time.  As  to  when  I  learned  that  it  was 
dangerous,  will  say,  I  have  noticed  it  all  along 
since  that  time  and  have  seen  what  would  hap- 
pen to  a  fellow  in  case  he  done  that.  I  found 
out  when  I  was  hurt  that  it  was  dangerous  to 
go  there ;  I  could  see  it  then.  I  did  not  see  or 
anticipate  any  danger  before  I  got  hurt.  I 
couldn't  see  any  danger  until  after  I  got  hurt; 
I  could  see  the  danger  then.  As  to  whether  or 
not,  if  I  had  known  that  it  was  dangerous  to 
go  in  there  and  scotch  that  wheel,  I  would  have 
gone  in  there  to  scotch  it  at  that  time  I  did,  will 
say,  of  course,  if  a  man  knows  there  is  going  to 
be  danger  he  ain't  going  to  put  himself  where 
he  will  be  crippled  up.  I  would  not  have  done 
it.  Q.  When  you  stated  to  Mr.  Logue  awhile 
ago  that  you  knew  it  was  dangerous,  did  yon 
mean  to  tell  him  that  you  knew  it  was  dangerous 
before  you  went  there,  or  you  found  out  since 
you  got  hurt  that  it  was  dangerous?  A.  After 
I  got  hurt,  I  could  see  the  danger,  of  course. 
Court:  Why  was  it  you  stated  to  Mr.  Logue 
that  you  went  out  from  that  wheel  to  the  back 
end  of  that  log  because  you  saw  it  was  dan- 
gerous? A.  I  thought  I  had  done  all  I  had  to 
do,  and  I  got  back  out  of  there. 

"I  said  that  the  tongue,  when  it  is  loaded  out. 
is  something  like  18  feet  long.  It  Is  something 
like  that  as  well  as  I  recollect;  I  never  did 
measure  it.  The  mules'  bodies  cover  a  portion 
of  that  tongue  back  towards  the  cart.  The  ncse 
of  the  mules  are  about  even  with  the  front  of 
the  tongue.  The  front  mules  wouldn't  be  18  feet 
from  the  cart,  I  don't  think;  I  never  did  measure 
it.  If  the  noses  of  the  mules  were  about  the 
end  of  the  tongue,  a  part  of  the  tongue  would 
be  covered  by  the  length  of  the  mules. 

"Q.  Mr.  Hardy,  if  an  employ^  fails  to  obey 
the  commands  of  bis  boss,  what  happens  to  him? 
Defendant:  We  object  to  that  as  being  wholly 
immaterial,  also  because  it  calls  for  a  mere  con- 
clusion of  this  witness.  Q.  If  yon  had  refused 
to  obey  the  commands  of  Mr.  Sheffield,  what 
would  have  been  the  restilt?  Defendant:  We 
object  to  that  for  the  same  reason.  The  wit- 
ness couldn't  know  what  would  have  been  the 
result  Court:  Obdertion  overruled.  (I>efend- 
ant  excepts.)  A.  Why,  he  would  get  his  time. 
I  mean  by  getting  his  time  that  he  would  be  sent 
to  the  office  for  his  pay;  they  would  turn  him 
off.  If  a  hand  doesn't  obey  the  commands  of  the 
boss,  he  is  fired ;  that  is  the  rule  there.  I  mean 
that  is  the  Kirby  Lumber  Company's  rule.  T 
understood  that  to  be  the  rule  at  the  time  I 
was  injured.  I  have  seen  two  or  three  turned  off 
for  not  doing  what  they  were  told  to  do.  De- 
fendant: We  except  to  all  of  this  testimony  on 
the  grounds  stated.  Court:  Objection  overruled. 
(Defendant  excepts.)  A.  I  don't  know  that  I 
ever  measured  the  height  of  one  of  those  cart 
wheels.  I  would  suppose  it  is  something  like 
8  feet  high.  I  told  you  awhile  ago  that  when 
I  hooked  the  grabs  in  the  log,  and  the  cartman 
would  start  to  load  out,  I  would  get  out  of  thtf 
way.  Q.  And  that  one  reason  why  you  got  out 
of  the  way  of  the  log  was  to  keep  from  being 
hurt  by  the  log?  That  Is  true,  isn't  it?  A.  I 
was  going  to  tell  you.  It  is  true  that  I  got  out 
of  the  way  of  that  log.  Certainly  the  purpose  of 
my  doing  that  was  to  keep  from  being  hurt  by 
that  log.  Q.  You  told  me  awhile  ago  that,  after 
you  had  put  that  chock  under  that  wheel  after  it 
bad  been  jumped  out  of  the  hole,  you  walked 
clean  back  to  the  end  of  that  log  because  you 
knew  it  was  safer  back  there,  is  that  true?  A. 
Yes,  sir ;   it  is  true.    The  fact  was — 

"As  to  whether  or  not  I  knew  it  was  dangerous 
for  me  to  remain  up  there  where  I  was  behind 
that  whed  when  that  log  was  being  moved,  and  I 
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walked  back  to  the  «nd  of  the  log,  will  aey,  I 
don't  know  that  I  knew  there  was  any  danger 
up  there,  more  than  I  was  through  there.  As 
to  whether  or  not  I  told  you  awlule  ago,  when 
you  asked  me  the  question  that  when  I  diocked 
that  wheel  I  walked  back  and  got  back  beyond 
the  end  of  the  log  because  it  was  safer  for  me 
to  be  bade  there  tnan  up  there,  wiU  say,  it  was 
reasonable  to  suppose  that  it  would  be  safer 
back  there.  I  guess  I  supposed  so  at  that  time. 
I  guess  I  told  you  awhile  ago  that  I  thought  it 
was.  As  to  whether  or  not  I  knew  at  that  time 
that  it  was  dangerous  for  me  to  remain  there 
back  of  that  wheel  where  I  was,  will  say,  it  was 
a  close  place  in  there.  It  was  a  close  place  in 
there,  and  when  I  got  in  there  and  put  my  chock 
in  there  I  was  through  there,  and  I  got  back  out 
of  that  hole,  and  stayed  out  until  Mr.  Sheffield 
ordered  me  back  in  there  again.  That  was  a 
close  place  that  I  was  in  there.  I  did  not  know 
that  it  was  a  dangerous  place  then,  bat  I  knew  it 
as  soon  as  I  got  hurt.  As  to  whether  or  not  I 
knew,  when  I  put  that  chock  under  that  wheel 
there  in  that  dose  place  that  I  testified  about, 
that  that  was  a  dangerous  place  and  that  it  was 
safer  for  me  to  be  back  beyond  the  end  of  that  log 
where  I  went,  will  say,  I  would  be  bound  to 
think  it  was  safer  back  there,  but  at  the  same 
time —  Q.  Answer  my  question,  Wdu't  yon 
know  it  was  dangerous  for  you  to  be  in  that 
close  place  there  while  that  log  was  being  moved? 
A.  I  can't  say  that  I  knowed  it  was  dangerous, 
because  I  don't  believe  I  would  go  in  a  dangerous 
place  and  get  hurt.  As  to  whether  or  not  I  told 
you  -while  ago  that  I  got  out  of  that  place  and 
walked  back  beyond  the  end  of  that  log  in  or- 
der to  be  in  a  safe  place,  vriU  say,  of  course,  a 
man  can't  get  out  of  a  close  place  sometimes. 
I  did  not  know  that  I  was  in  a  dangerous  place, 
not  if  the  log  stayed  where  it  was.  Q.  With  that 
log  being  moved,  you  knew  at  the  time  you  were 
in  that  close  place  there  behind  that  wheel  where 
yon  had  cfaodted  it,  you  knew  that  wasn't  a 
safe  place?  Ton  knew  there  was  danger  of  be- 
ing hart  by  the  log  if  you  stayed  there?  A.  No, 
sir;  Mr.  Sheffield —  Q.  Without  regard  to  what 
Mr.  Sheffield  told  you  or  what  he  didn't,  didn't 
you  know  that  that  place,  that  close  place  you 
speak  of,  in  there  behind  that  wheel  while  they 
were  moving  that  log,  was  not  a  safe  place  for 
you  to  be?  Answer  that  question.  A,  No  place 
that  is  R  close  place,  I  wouldn't  suppose,  would 
be  a  safe  place. 

"I  knew  it  was  a  dose  place.  I  could  not 
say  that  for  that  reason  I  knew  it  was  a  dan- 
gerous place.  I  haTe  know'n  all  of  my  life  that 
a  close  place  is  a  dangerous  place  to  some  ex- 
tent. Ajs  to  whether  or  not  I  told  you  awhile 
ago  that  I  would  bare  gotten  on  the  outside  of 
that  wheel  to  chock  it  if  there  hadn't  been  a 
tree  top  out  there,  will  say,  of  course,  I  could 
have  pat  it  there  handier.  As  to  whether  or 
not  I  told  you  there  was  two  reasons  why  I 
Would  have  gotten  to  the  side  of  the  wheel  to 
chock  it,  one  was  it  was  more  convenient,  and 
the  other  was  that  it  was  less  dangerous,  will 
say,  I  ^cpect  it  would  have  been.  I  do  not  mean 
to  change  the  testimony  that  I  gave  you  in  an- 
swer to  your  questions  on  my  cross-examination. 
As  to  whether  or  not  I  told  you  that  there  was 
two  reasons  why  I  would  have  gotten  to  the  side 
of  the  wheel  to  chock  it,  one  was  that  it  was  more 
convenient,  and  the  other  was  that  it  was  less 
dangerous,  will  say,  I  don't  remember  that  I 
said  two  reasons;  I  don't  remember  it.  If  I 
did  say  that  there  was  two  reasons  why  I  would 
have  sott«i  to  the  ontside  of  the  wheel  to  chock 
it.  one  was  that  it  was  more  convenient,  and  the 
other  was  that  it  was  less  dangerous,  I  told  the 
troth  aboat  it.  I  do  not  mean  to  go  back  on  it 
now.  If  I  said  it,  I  don't  mean  to  go  back  on 
it  now.  Of  coarse,  I  told  .vou  that  I  noticed 
that  brush  out  there  to  the  side,  and  that  brush 
kept  me  from  getting  to  the  side  of  the  wheel 
to  chock  it;  that  is  the  reason  I  had  to  get 
where  I  did  get.    I  notioed  that  tree  top  there 


at  the  time.  I  oouldn'  help  bnt  notice  it.  Aa 
to  whether  <»  not  I  would  have  gotten  to  the  aide 
of  the  wheel  to  put  that  chock  under  there  if 
that  tree  top  hadn't  been  there,  will  say,  I 
couldn't  get  there.  As  to  whether  or  not  I  would 
have  gotten  to  the  side  of  the  wheel  if  it  hadn't 
been  for  the  tree  top,  will  say,  I  guess  I  would 
have  got  to  the  side  of  it  if  I  could  have  done  it. 
Court:  Did  Mr.  Sheffield  see  the  position  that 
you  occupied  wh«t  you  were  chocking  the  wheel? 
A.  Yes,  sir;  he  saw  me  because  be  was  at  the 
other  wheet  Court:  Just  over  the  \oi(  from 
you?  A.  Xea,  air.  Court:  Did  you  chock  it  a 
great  many  times?  A.  Yes,  tor;  he  diocked  his 
wheel  awhile,  and  me  mine  awhile;  first  one 
and  another.  He  moved  up  his  chock  and  me 
mine.  Coort:  Do  you  know  whether  he  saw 
the  brush  pile  on  the  side  of  the  whed  or  not? 
A.  He  couldn't  help  but  see  it.  Ee  knew  it 
was  there, 

"While  Mr.  Sheffield  was  back  there  helping 
me  chock  the  wheel,  at  that  time  there  was 
nothing  but  the  cart  team  attached  to  the  cart 
While  the  bunching  team  was  oS  out  yonder,  he 
was  back  here  with  me  at  the  wheel.  Mr.  Shef^ 
field  was  chocking  the  right-hand  side  of  the 
cart.  I  was  chocking  the  left-hand  wheel.  After 
the  cart  got  down  in  this  hole  and  it  was  jumped 
out,  Mr.  Sheffield  went  on  up  to  see  about  hitch- 
ing the  bunching  team  on.  I  don't  know  wheth- 
er he  remained  there  by  the  cart  team  all  the 
time  from  that  time  on  or  not,  because  he  was 
dodging  around  first  one  side  and  another.  Just 
where  he  remained,  I  don't  know.  He  was  pret- 
ty busy  with  both  of  those  teams  and  with  the 
cart,  too.  He  was  pretty  bus.v.  Mr.  Stimita 
had  all  he  could  do  diriving  the  cart  team.  Mr. 
Gi-een  Smith  did  not  handle  the  bunching  team 
pretty  weU  then ;  he  failed  to  do  it  that  time. 
I  don't  know  that  I  did  have  a  better  chance  to 
look  out  for  myself  than  anybody  else  there.  As 
to  how  close  those  cart  mules  are  to  the  cart 
when  the  tongue  is  slipped  back  in  place,  will 
say,  they  are  about  Uke  a  wagon  tongue,  I 
think.  The  two  back  mules  are  back  to  the 
doubletree,  something  like  a  wagon.  When  the 
tongue  is  slipped  back,  they  are  something  like 
two  or  three  feet  from  the  cart,  I  guess;  I 
never  did  pay  much  attention  to  it.  When  they 
go  forward,  they  could  only  go  forward  P  feet; 
that  is,  the  slip  of  tlie  tongue.  The  hind  part 
of  the  back  mules  could  not  go  any  further  than 
12  feet  from  the  cart.  If  the  mules  are  3  feet 
from  the  cart  when  the  tongue  is  slipped  back 
and  there  is  a  9  foot  slip  to  the  tongue,  when 
they  pull  that  tongue  out  and  load  that  log  out, 
they  would  be  something  like  12  feet  from  the 
cart.  I  never  did  notice  very  particular  about 
how  far  it  was.  Court:  He  said  if  the  tongue 
slipped  9  feet,  and  thoy  were  3  feet  from  the  cart 
when  they  commenced  to  slip,  they  would  be 
12  feet  from  it  when  they  fluit  slipping?  A.  I 
think  so.  I  don't  know  how  much  of  that  log 
was  behind.  The  log  was  almost  balanced. 
Sometimes  one  of  those  logs  has  a  very  rich 
butt,  very  heavy,  and,  if  it  is,  they  catch  it 
further  in  front;  if  it  ain't  that  way  they  catch 
it  somewhere  near  the  middle.  I  don't  remember 
how  this  log  was  caught  on  that  occasion.  The 
hind  end  of  it  was  a  little  the  heaviest,  and 
there  was  bound  to  have  been  a  little  more  be- 
hind than  there  was  in  front.  I  don't  know 
whether  there  was  abtout  a  foot  more  behind 
than  in  front  or  not.  As  to  whether  or  not 
there  was  about  10  feet  in  front  and  about  14 
behind,  will  say,  the  stump  of  that  log  sliows  to 
be  e,  rich  butt.  I  expect  there  was  something 
like  10  feet  of  that  log  towards  the  front  of  the 
cart  and  about  14  feet  behind  the -cart. 

"That  wagon  was  going  west.  I  would  judge 
that  that  stump  was  17  or  18  inches  south  of 
the  rnt  The  stump  was  16  or  18  inches  out.side 
of  the  rut.  It  was  something  like  that ;  I  didn't 
measure  it ;  I  was  just  guessing  at  it.  Those 
grabs  come  around  this  piece  that  stands  up  here. 
In  dropping  the  grabs  down,  it  the  grabs  are 
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standing  perpendicular,  tbey  would  fall  on  the 
bacit  of  the  axle.  As  to  what  la  the  diameter 
of  those  axles,  will  say,  I  never  did  measure 
one;  but  they  are  approximately  about  8  inches, 
I  expect.  I  don't  know  how  far  it  is  from  that 
axle  to  where  the  doubletree  is  attached  to  the 
tongue  when  the  tongue  is  slipped  l>ack.  I 
never  did  measure  it  Those  hounds  come  out 
this  way  (indicating)  and  come  out  to  the  tongue, 
and  the  tongue  slips  between  them,  and  the  dou- 
bletree is  out  just  a  little  beyond  that  I 
couldn't  say  how  far  out  it  is;  I  never  did  no- 
tice it  It  is  41^  or  5  feet,  something  like  that, 
from  the  axle  to  the  doubletree.  If  you  should 
take  a  straif^bt  edge  and  put  it  against  tliis  wheel 
and  extend  it  right  across  the  tongue  and  let  it 
rest  on  the  other  wheel,  it  would  be  9  or  10  feet 
from  that  straight  edge  to  the  main  team  when 
tihe  tongue  is  loaded  out 

"While  I  was  chocking  the  wheel  l>ehind  there 
first  before  the  bunching  team  was  hitdied  on, 
Mr.  Sheffield  was  chocking  the  other  wheel. 
He  saw  and  knew  that  I  was  behind  the  wheel 
chocking  it.  Mr.  Sheffield  knew  that  I  was 
behind  that  wheel  chodiing  it  He  knew  that  I 
was  there.  He  is  bound  to  have  known  that 
I  couldn't  get  to  the  side  of  the  wheel  to  chock 
it  on  account  of  the  brush.  The  brush  was  right 
there,  and  he  could  look  over  there  and  see  what 
I  was  doing,  see  the  brush.  He  had  been  right 
around  that  brush  for  some  little  bit  He 
walked  around  the  brush  one  time  and  got  Mr. 
Bullock's  whip.  I  saw  him.  When  he  quit 
chocldng  the  wheel,  he  walked  around  there  and 
borrowed  Mr.  Bullock's  whip.  He  went  around 
the  tree  top,  the  pile  of  brush  tops  that  kept  me 
from  getting  to  the  side,  and  for  that  reason  I 
know  that  he  knew  it  was  there.  I  know  the 
length  of  a  cart  tongue.  It  is  generally  sawed 
to  be  30  feet  I  have  seen  and  measured  a  cart 
tongue  since  I  was  here  Isst  night.  It  is  8  feet 
from  the  axle  to  where  the  doubletree  is  when 
the  carts  are  not  loaded  out  It  is  8  feet  from 
the  axle  to  the  doubletree.  It  loads  out  12  feet 
when  it  does  load  out.  If  it  is  8  feet  from  the 
doubletree  to  the  axle  before  it  starts  to  load 
out  and  it  loads  out  12  feet  it  would  then  be 
20  feet  from  the  back  part  of  the  mules  back  to 
the  cart  axle.  If  the  log  was  suspended  under 
those  wheels,  under  the  axle,  and  there  was  10 
feet  of  that  log  in  front  it  would  be  10  feet  from 
the  hind  part  of  the  mules  to  the  end  of  the  log. 
When  they  told  me  to  put  the  knot  behind  the 
wheel  to  keep  it  from  going  back  in  that  hole, 
as  well  as  I  saw,  the  bunching  team  mules  were 
standing  up  by  the  side  of  the  tongue,  then — 
near  that.  They  were  up  by  the  side  of  the  other 
mules  where  the  tongue  was,  like  my  fingers 
that  way  (indicating).  They  were  not  loaded  out 
then.  They  were  not  loaded  out  when  I  started 
to  go  in  there.  They  were  up  by  the  side  of  the 
other  mules.  I  don't  know  how  they  were  after 
they  loaded  out,  because  when  I  stopped  to  put 
my'knot  there  they  commenced  to  load  out.  Be- 
fore I  got  my  knot  there,  the  log  swung  around 
and  broke  my  leg,  and  that  stoppwl  me  from 
seeing  just  where  they  were;  I  had  something 
else  to  look  at  then.  I  guess  the  bunching  team 
was  hitched  to  the  log  when  I  went  in  there  to 
scotch  the  wheel  the  last  time.  They  brought 
them  in  there  and  turned  them  around  up  by  the 
side  of  the  other  mules.  Then  they  told  me  to 
put  my  knot  behind  the  wheel.  When  they  told 
me  to  take  up  the  slack,  they  hadn't  loaded  out 
then;   they  were  all  standing  stiU. 

"Questions  by  the  Court 

"What  I  mean  by  'loading  out'  is  that,  when 
tbey  load  out,  they  pull  the  log  up.  They  back 
up  and  latch,  and  that  lets  the  log  on  the  ground ; 
they  back  up  and  latch  and  jump  out.  When 
they  pull  the  lever  down,  these  grabs  pull  the 
log  up.  That  is  what  they  wanted  the  Imot 
there  for— to  keep  that  cart  from  coming  back  in 
that  hole.    When  I  was  told  to  put  my  knot  un- 


der there,  I  was  standiag  back  b^ond  tbe  eai 
of  that  log.  As  to  how  the  team  was  standing 
then,  will  say,  they  had  l>rought  the  bunching 
team  around,  and  they  were  standing  by  the  side 
of  the  tongue  mules,  just  like  my  fingers.  The 
mules  hitched  to  the  cart  were  just  as  far  back 
as  you  could  get  them  back.  "The  bundling 
team  had  to  be  put  by  tbe  side  of  ttie  other  mules 
tiecausc  there  wasn't  space  enough  for  them  be- 
tween the  hind  end  of  the  other  mules  and  the 
cart.  They  were  standing  side  by  side.  When 
they  were  in  that  condition,  the  mules  hitched 
to  the  cart  had  to  start  up  first  The  bunching 
team  mules  were  then  supposed  to  wait  until 
that  log  was  raised.  That  log  was  raised  by  the 
mules  hitched  to  the  cart  moving  up  first,  and 
they  moved  out  the  full  length— 12  feet.  They 
had  to  move  up  about  12  feet  before  the  bunching 
team  mules  were  supposed  to  pull.  Right  at 
tbe  time  he  told  me  to  take  up  that  slack,  they 
were  all  standing  abreast  Court:  Right  there 
is  what  Judge  Powell  wants  you  to  tell— From 
then  on  what  happened?  A.  When  I  was  told 
to  put  my  knot  behind  the  wheel,  I  was  back 
here  at  the  end  of  the  log.  They  told  me  to  put 
my  knot  behind  the  wheel,  and  I  stepped  up 
there  to  put  my  knot  up,  and,  as  I  stooped,  they 
loaded  out  with  the  team. 

"That  loading  out  means  that  the  team  hitch- 
ed to  tbe  cart  was  supposed  to  go  its  full  length 
and  raise  up  the  log.  That  is  what  they  call 
loading  out;  and  when  I  stopped  to  put  my  knot 
there,  while  I  was  fastening  my  knot  there  and 
before  I  raised  up,  the  bunching  team  had  gone 
around  and  jerked  the  back  end  of  this  log  on  my 
leg.  As  to  where  this  bunching  team  went  after 
that  I  don't  know.  As  to  whether  or  not  I  was 
just  fixing  to  put  my  knot  under  there,  will  say, 
the  knot  was  back  on  this  side  of  the  hole  next 
to  me,  and  I  bad  gotten  the  knot  and  was  plac- 
ing my  knot  Iwhind  the  wheeL  They  were  still 
when  I  commenced  it  Q.  Mr.  Hardy,  what 
about  the  distance  from  the  end  of  the  grabs 
on  the  bunching  team  up  to  the  bind  end  of  tiie 
bunching  team?  A.  The  distance  of  the  gralts 
—  Q.  'Take  the  bunching  team  rigged  up  with 
the  regular  appliances,  that  is,  with  tbe  single- 
tree, doubletree,  and  grabs,  and  again,  how  far 
would  it  be  from  the  grabs  up  to  tbe  mules? 
A.  It  would  be  owing  to  how  long  a  chain  they 
had ;  the  way  it  looked  to  me,  they  were  ststnd- 
ing  up  by  the  side  of  the  other  mules.  Q.  I  am 
not  talking  about  where  they  were  standing. 
I  simply  want  to  know  the  distance  from  the 
end  of  the  grabs  up  to  the  mules?  A.  As  near  «a 
I  could  tell,  it  would  be  something  like  10 
feet. 

"As  to  whether  or  not  when  the  log  is  not 
loaded  out  the  cart  mules  are  right  up  against 
the  cart,  will  say,  they  are  8  feet  from  the  axle 
when  they  are  not  loaded  out  As  to  whether 
or  not  I  mean  to  say  that  on  the  occasion  in 
question  they  brought  the  bunching  team  up 
there  and  hitched  it  to  the  front  end  of  tiie  log 
before  the  log  bad  l>een  loaded  out  will  say,  well, 
now,  yes;  when  they  hitched  the  bnnchiug 
team  they  backed  up  and  latched  and  jumped 
out  of  tbe  hole.  They  hitched  the  bunching  team 
before  they  backed  up.  As  to  whether  or  not 
tbey  hitched  the  bunching  team  onto  the  loi; 
while  tbe  log  was  lying  flat  on  tbe  ground,  will 
say,  they  loaded  it  out  when  they  hitched  the 
bunching  team  on.  They  backed  up  and  latched 
and  jumped  out  of  the  hole  after  they  hitched 
the  bunching  team  on.  They  never  jumped  the 
cart  out  of  the  hole  until  the^  hitched  the  bunch- 
ing team  on.  They  did  not  jump  the  cart  out  of 
the  hole  Ijefore  they  ever  brought  the  bunchin? 
team  there.  They  brought  the  bundling  team 
around  and  hitclied  them  to  the  end  of  the  log, 
and  Mr.  Sheffield  told  them  to  back  up  and 
jump  it  out  of  the  hole.  They  backed  up  and 
jumped  the  cart  out  of  the  hole  after  the  bunch- 
ing team  had  been  hitched  to  the  log.  I  say 
that,  when  the  cart  team  is  backed  up,  it  ia  If 
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feet  from  the  axle.    The  axle  is  about  4  feet 
from  the  front  end  of  the  wheel.    It  is  about  4 
feet  between  the  rim  of  the  wheel  and  the  cart 
team  when  the  cart  team  is  backed  up.    On  this 
occasion,  there  was  about  10  feet  of  this  log  be- 
tween the  axle  and  the  cart  mules.     If  it  was 
a  24-foot  logjthere  must  have  been  14  feet  of 
it  behind.     When  the  cart  mules  were  backed 
up,  they  would  back  up  so  that  that  log  would 
be  2  feet  past  them.    If  the  bunching  team  was 
hitched   onto  that  log  and  the  cart  team  was 
backed  back  after  that  bunching  team  was  hitch- 
ed on,  the  cart  team  would  not  hare  had  to  back 
back  across  the  grabs  and  the  chain  that  was 
hitched  to  that  bunching  team.    Q.  If  the  grabs 
on  the  bunching  team  and  the  chain  is  hitched  to 
the  front  end  of  that  log  and  the  front  end  of 
that  log  would  be  2  feet  past  these  cart  mules 
when   they   are  backed  back,   2  feet   past   the 
hind  parts  of  the  cart  mules,  how  could  these 
cart  mules  back  all  the  way  back  without  bati- 
ing  across  that  chain  and  these  grabs  or  becking 
into  it?    A.  Here  is  the  doubletree;  here  is  the 
singletrees  on  out  here,  then  the  other  chains 
come  on  out  here,  and  the  mules  never  could 
back  to  the  doubletree.     Q.  I  am  not  talking 
about  the  bunching   team   mules.     A.  That  is 
what  I  am  talking  about— the  mules  to  the  cart. 
The  chains  are  something  like  that  long  (indi- 
cating), and  the  singletree  comes  out  here,  and 
the  trick  it  fastens  with  comes  out  apiece,  and 
that  puts  the  mules  out  that  far  probably  from 
the  doubletree;    the  mules  wouldn't  toach  that 
log  in  backing  back.     Q.  Do  you  mean  to  say 
that    the   mules   hitched    to   the    cart   wouldn'^t 
come  back  to  the  end  of  the  logl    A.  Yes,  sir.    Q. 
Then  you  are  mistaken  about  saying  it  extended 
2  feet  beyond  the  hind  parts  of  the  cart  mules? 
A.  1   meant  2  feet  beyond  the  doubletree  they 
were  fastened  to.    Q.  You  testified  just  a  minute 
ago  that,  when  the  mules  hitched  to  the  cart  were 
backed   back  as  far  as  they  could  come,   the 
mules  would  be  8  feet  from  tike  axle  and  the  log 
was   hitched  right  under  the  axle  and  10  feet 
of  it   extended  in  front;    if  that  is  true,  then 
the  log  would  extend  up  in  between  the  mules  2 
feet  from  their  hind  quarters.    If  that  is  true, 
and  the  bunching  team;  had  heea  hitched  to  that 
log  at  the  end  of  it  with  the  grabs,  how  can 
yon  account  for  that  bunching  team  being  hitch- 
ed there  in  that  condition?     A.  I  don't  know, 
but  they  were  right  up  side  and  side.    I  wasn't 
around  there  where  they  were. 

"As  to  whether  or  not  my  theory  of  this  mat- 
ter now  is  that  they  bitched  the  bunching  team 
onto  the  front  end  of  that  log  whUe  it  was 
loaded  out  and  after  they  did  that  then  they 
backed  the  cart  team  back  and  dropped  the  log 
on  the  ground  again  and  jumped  the  cart  out  of 
the  hole  and  that  after  they  did  that  then  they 
loaded  out  again,  will  say,  I  will  tell  you  what 
they  could  have  done.  As  to  whether  or  not 
that  is  nay  theory  of  it  now,  will  say,  I  didn't  see 
what  they  done  around  there.  All  I  know  was 
the  mules  were  standing  up  there  side  and  side. 
The  grabs  could  have  been  out  of  that  log,  and 
they  coold  have  put  the  grabs  back  in  again. 
They  were  put  in  at  first.  Q.  Let  me  see  if  I 
understand  you.  Do  I  understand  it  to  be  your 
theory  now  that  they  first  hooked  the  bunching 
team  onto  this  log  while  it  was  loaded  out,  and 
after  they  did  that  they  backed  that  cart  team 
back  and  dropped  the  log  on  the  ground  and 
jumped  the  cart  out  of  that  hole,  and  then  they 
had  the  cart  team  load  the  log  out  again?  Is 
that  yonr  theory  of  it  now?  A.  I  was  going  to 
■how  yon.  Mr.  Sheffield —  Q.  Answer  my  ques- 
tion: Ib  it  your  theory  now  that  they  first 
hitched  the  bunching  team  onto  this  log  while  it 
was  loaded  out,  and  after  they  did  that  they 
backed  the  cart  team  back  and  dropped  the  log 
on  the  ground  and  jumped  the  cart  out  of  the 
hole,  and  after  they  did  that  they  loaded  the  log 
out  again?  A.  xes,  sir;  they  done  that. 
Whether  that  bunching  team  was  hitched  when 
they  were  backing  up  there  and  loading  out 
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again,  I  don't  know.  That  is  my  theoiy  about 
it.  In  other  words,  I  mean  to  tell  the  jury 
now  that  they  first  loaded  out,  and  then  the 
bunching  team  waa  hitched  to  the  log,  and  that 
they  then  backed  up  in  order  to  jump  the  cart 
out  of  the  hole,  and  that  when  they  did  that  I 
don't  know  whether  the  bunching  team  was 
hitched  to  the  log  or  not.  When  they  backed 
up,  they  could  have  loosened  those  grabs.  I 
don't  know  whether  they  were  still  left  there  or 
not;  but  when  they  raised  that  log,  as  the  log 
commenced  raising,  I  waa  just  pladng  my  knot 
under  the  wheel,  and  the  next  thing  I  knew  my 
leg  was  broke.  When  I  stooped,  the  bunching 
team  was  standing  right  by  the  side  of  the  other 
mules,  and  when  they  loaded  out,  when  I  got  to 
where  I  could  see,  again,  the  bunching  team  was 
off  to  the  right. 

"The  bunching  team  and  the  cart  team  did  not 
try  to  pull  that  log  when  it  was  first  loaded  out 
before  they  backed  up  and  jumped  that  cart  out 
of  the  hole.  They  never  made  any  effort  to  pull 
it  then.  This  hole  that  I  refer  to  is  a  hole  that 
waa  dug  there  while  we  were  turning  that  cart 
from  Mde  to  side.  When  thev  brought  the 
bunching  team  up  there  and  hitched  that  bunch- 
ing team  to  the  front  end  of  that  log,  they  never 
tried  to  pull  that  log  out  of  the  hole ;  they  start- 
ed to,  and  SheflBeld  stopped  them.  They  never 
made  any  effort  to  have  the  cart  team  and  the 
bunching  team  puU  that  log  while  that  cart  was 
down  in  that  hole ;  they  started  to,  and  Sheffield 
told  them  to  let  it  jump  out  of  the  hole  first 
Mr.  Sheffield  himself  never  tried  to  get  those 
teams  to  pull  that  log  while  the  cart  was  down 
in  that  hole.  He  didn't  do  that.  That  was  the 
hole  that  I  say  they  jumped  the  cart  out  of 
after  the  bunching  team  had  been  hitched  on. 
As  to  whether  or  not,  while  the  cart  was  down 
in  that  hole,  Mr.  Sheffield  did  not  whip  the 
bunching  team  or  cart  team  to  try  to  get  them 
to  pull,  will  say,  he  commenced  just  as  they 
commenced  to  load  out.  If  he  whipped  those 
teams  while  the  cart  was  down  in  that  hole,  I 
never  noticed  it  The  time  that  I  testified  about 
seeing  Mr.  Sheffield  whip  the  teams  was  not 
while  the  cart  was  down  in  the  hole.  It  was 
after  the  cart  had  been  jumped  out  of  the  hole. 
He  commenced  to  whip  the  teams  just  as  they 
commenced  to  load  out  I  testified  that  Mr. 
Sheffield  went  around  and  whipped  the  bundl- 
ing team  and  then  went  around  and  whipi>ed 
the  cart  team  and  came  back  around  and  whip- 
ped the  buncliing  team.  He  was  not  whipping 
that  bunching  team  and  cart  team  while  this 
cart  was  down  in  the  hole ;  they  were  not  doing 
anything  then.  He  never  whipped  them  at  all' 
until  after  the  cart  had  been  jumped  out  of  the 
hole — ^just  as  they  commenced  to  load  out.  As  to 
whether  or  not  he  never  whipped  the  teams  un- 
til Uie  cart  had  been  jumped  out  of  the  hole, 
will  say,  he  whipped  the  cart  team.  He  whipped 
the  cart  team  first  when  he  was  trying  to  get 
them  to  pull  before  the  bunching  team  was  hitch- 
ed on.  Q.  I  am  talking  about  after  the  bunching 
team  was  hitched  on.  A.  As  well  as  I  could 
see,  the  bunching  team  was  hitched  on  while  the 
cart  was  down  in  the  hole.  I  am  not  sure,  but 
I  think  Mr.  Sheffield,  as  well  aa  I  remember, 
took  hold  of  the  grabs  and  fastened  them  while 
the  cart  was  down  in  the  hole.  The  way  I  saw 
it,  the  bunching  team  was  hitched  on  while  the 
cart  was  down  in  that  hole,  and  they  started 
to  make  a  pull.  Mr.  Sheffield  didn't  whip  that 
bunching  team  while  they  were  down  in  that 
hole.  It  was  after  the  cart  had  been  jumped  out 
of  that  hole  before  Mr.  Sheffield  whipped  those 
teams.  As  to  whether  or  not  the  log  was  loaded 
out  when  he  was  whipping  those  teams  before 
they  ever  began  to  pull,  will  aay,  they  were 
loading  it  out  right  then.  It  is  not  necessary 
to  whip  a  team  to  load  the  log  out  You  can 
whip  the  team  that  is  loading  the  log  out ;  Mr. 
Sheffield  was  whipping  them.  As  he  was  loading 
the  log  out,  he  commenced  whipping  the  bunch- 
ing team.   Aa  they  were  loading  out  die  log,  Mr. ' 
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SbeflSeld  commenced  whipping  the  bunching 
team.  The  time  when  I  went  under  there  to 
put  my  chock  under  wag  not  while  they  were 
loading  out  the  log.  As  to  whether  or  not  I  said 
that  just  as  they  started  to  load  the  log  out 
I  went  in  there  to  put  that  chock  under  the  last 
time,  will  say,  they  backed  np  and  latched  and 
jumped  out  of  the  hole  and  ordered  me  to  put 
my  chock  under.  They  were  all  standing  still 
at  that  time,  and  I  went  in  there,  and  just  as 
1  got  hold  of  my  knot  they  started  to  load  out, 
and  Mr.  Sheffield  was  whipping  that  team  on 
the  right,  and  Mr.  Stimits  the  cart  team,  and 
before  I  could  raise  up  the  team  that  Mr. 
Sheffield  was  whipping  wheeled  around  to  the 
right  and  jerked  the  log  on  me  and  broke  my 
leg.  I  testified  on  the  last  trial  of  this  case  to 
this:  'After  Mr.  Sheffield  went  up  and  hitched 
the  bunching  team  on,  some  one  told  me  to  catch 
all  I  could  with  my  knot  behind  the  wheel. 
Somebody  said  that  just  as  tney  started  to  move 
the  log  again,  just  as  the  cart  moved.  It  wasn't 
just  before,  but  just  as  the  cart  moved.  The 
cart  had  just  started  to  move  when  they  hol- 
lowed that.'  They  had  tried  to  move  and  didn't 
move.  I  testified  on  the  last  trial  of  this  case  that 
somebody  hollowed  to  me  to  take  up  my  chock 
just  as  the  cart  moved.  The  cart  doesn't  move 
until  after  the  log  has  been  loaded  out.  If  some 
one  hollowed  to  me  to  take  up  that  chock  just  as 
the  cart  moved,  they  didn't  hollow  that  until  aft- 
er the  cart  had  been  loaded  out.  As  to  whether  or 
not  I  testified  truthfully  on  the  last  trial  that 
it  was  just  as  the  cart  moved  that  they  hollowed 
to  me  to  take  up  my  chock,  will  say,  it  didn't 
move  far  ;  it  didn't  get  out  of  the  hole.  It  didn't 
get  out  of  the  hole.  They  tried  to  pull  and 
didn't  get  out  of  the  hole. 

"Q.  I  understand  you  to  testify  that  they 
backed  the  cart  team  back  there  and  jumped 
the  cart  entirely  out  of  the  hole  while  you  were 
standing  back  at  the  back-end  of  the  log  there? 
A.  When  I  was  told  that,  they  didn't  get  out. 
Sheffield  stopped  them  and  had  them  to  back 
up  and  latch  the  cart  and  jump  it  out  of  the 
hole.  It  was  right  about  the  time  the  cart 
had  been  jumped  out  of  the  hole  that  somebody 
said  to  me  to  take  up  my  chock.  That  is  what 
they  wanted  the  knot  up  there  for— was  to  keep 
the  cart  from  going  back  in  the  hole.  As  to 
whether  or  not  it  was  after  the  cart  had  been 
jumped  out  of  the  hole  that  somebody  told  me  to 
take  up  my  chock,  will  say,  I  moved  up  my  knot 
several  times.  It  was  after  the  cart  had  been 
jumped  out  of  the  hole  that  somebody  told  me  to 
take  up  my  chock  when  I  was  standing  back 
beyond  the  end  of  the  log.  It  was  not  after  the 
cart  had  been  jumped  out  of  the  hole  that  I 
walked  back  to  the  back  end  and  behind  that  log. 
I  was  back  there  when  it  was  jumped  out  of  the 
hole.  I  went  back  there  before  they  had  jumped 
the  cart  out  of  the  hole;  I  thought  I  was 
through  up  there.  I  went  hack  behind  the  end  of 
the  log.  It  was  while  I  was  standing  back  there 
behind  the  end  of  the  log  that  the  cart  was  jump- 
ed out  of  the  hole.  It  was  after  the  cart  had  been 
jumped  out  of  the  hole  that  somebody  hollowed 
to  me  to  take  up  my  chock.  As  to  whether  or 
not  I  testified  truthfully  on  the  last  trial  of  this 
case  that  it  was  just  as  the  cart  moved  that  I 
was  told  to  take  up  my  chocK,  will  say,  it  was 
just  as  they  undertook  to  move;  they  didn't 
move  far.  It  was  just  as  the  cart  moved  for- 
ward a  little.  I  don't  suppose  they  moved  over 
that  far  forward  (indicating).  That  cart  could- 
n't have  moved  forward  unless  that  log  had  been 
loaded  out.  As  to  whether  or  not  at  the  time 
somebody  hollowed  to  me  to  take  up  my  chock 
the  log  had  been  loaded  out  and  they  were  pull- 
ing forward,  will  say,  they  were  trying  to  pull 
forward,  but  didn't ;  Mr.  Sheffield  had  them  to 
back  up.  I  was  standing  back  behind  the  back 
end  of  the  log  when  this  cart  was  jumped  out  of 
the  hole.  Just  as  they  undertook  to  go  forward, 
somebody  hollowed  to  me  to  take  up  my  chock. 
I  testified  on  the  last  trial  that  it  was  just  as 


the  cart  moved  forward  that  I  was  told  to  tak« 
up  my  chock.  They  didn't  move  but  a  short  dis- 
tance. It  was  just  as  they  started  to  move  that 
somebody  hollowed  that  to  me.  That  was  after 
the  cart  bad  been  jumped  out  of  the  hole.  The 
cart  couldn't  have  moved  forward  unless  the  log 
was  loaded  out.  When  some  one  hollowed  to 
me  to  take  up  my  chock,  the  log  had  been  loaded 
out,  and  they  were  trying  to  pull  the  log  for- 
ward ;  but  they  didn't  go.  They  undertook  to 
pull  it.  The  log  had  then  been  loaded  out  when 
somebody  hollowed  to  me  to  take  up  my  chuck 
and  they  were  trying  to  go  forward  with  it ;  1 
was  going  to  say  that  it  was  loaded  out  several 
times. 

"I  stated  in  my  testimony  the  other  day  be- 
fore 1  was  injured  I  went  from  behind  the  cart 
wheel  back  beyond  the  end  of  the  log,  and  that 
thereafter,  upon  Mr.  Sheffield  telling  me  to 
chock  the  wheel,  I  went  back  up  and  attempted 
t^  chock  the  wheel.  After  I  went  away  from 
the  wheel  to  the  end  of  the  log  in  order  to  be  in 
what  I  thought  to  be  a  safer  place,  I  went  back 
there  simply  because  1  knew  Mr.  Sheffield  w-as 
an  experienced  man,  and  I  didn't  believe  he 
would  put  me  where  there  was  any  danger. 

"I  did  get  out  of  that  hole  and  go  bock  there 
because  I  thought  it  was  dangerous  up  there; 
I  testified  to  that.  That  is  the  reason  why  I 
got  out  of  that  hole,  and  that  is  the  reason  why 
I  went  back  to  the  back  end  of  that  log.  As 
to  whether  or  not  I  wouldn't  have  gone  back  in 
that  hole  if  Mr.  Sheffield  hadn't  told  me  to  chock 
the  wheel,  will  say,  I  thought  I  was  through 
there.  When  I  put  that  chock  up  behind  that 
wheel,  I  thought  that  was  all  the  chocking  1 
had  to  do.  As  to  whether  or  not  I  wouldn't 
have  gone  back  up  there  if  Mr,  Sheffield  hadn't 
told  me  to,  will  say,  I  had  no  bumness  back 
there.  I  wouldn't  have  gone  back  up  there  if 
Mr.  Sheffield  hadn't  told  me  to  chock  the  whr<-'.. 
Wlien  he  told  me  to  go  back,  I  did  not  considfr 
the  fact  whether  it  was  dangerous  or  not.  1 
didn't  think  Mr.  Sheffield  would  put  me  wher*- 
there  was  any  danger.  As  to  whether  or  not 
the  thought  came  in  my  mind,  now  I  am  goiu: 
up  there  because  Mr.  Sheffield  wouldn't  put  me 
up  there  if  there  was  any  danger,  will  say.  I 
didn't  have  time  to  think.  I  just  decided  in  my 
mind  that  Mr.  Sheffield  wouldn't  put  me  where 
there  was  any  danger,  because  he  was  an  ex- 
perienced man.  I  did  not  stand  there  contem- 
plating in  my  mind  the  question  of  danger :  I 
wasn't  thinking  about  the  danger.  As  I  walke.: 
up  there,  it  just  came  into  my  mind  that  Mr. 
Sheffield  wouldn't  tell  me  to  go  up  there  if  there 
was  any  danger.  I  didn't  think  Mr.  Sheffiehi. 
being  an  experienced  man,  would  tell  me  to  po 
in  a  dangerous  place.  I  was  considering,  in  gat- 
ing up  there,  this  question  of  danger.  I  was 
considering  that  question.  As  to  whether  or 
not  but  for  the  fact  that  Mr.  Sheffield  told  me 
to  go  up  there  I  would  have  relied  upon  my  own 
knowledge  of  the  danger  and  wouldn't  have 
gone,  will  say,  I  wouldn't  have  had  any  business 
up  there  that  I  knew  of.  As  to  whether  or  not 
I  was  revolving  in  my  mind  in  going  up  ther<> 
the  question  of  danger,  will  say,  I  wasn't  think- 
ing anything  about  the  danger;  I  was  ju<:t 
watching  how  they  were  going  to  get  that  loe 
out  of  there.  I  just  stated  that  as  I  walked  u|i 
there  the  thoueht  came  into  my  mind  that  Mr. 
Sheffield  wouldn't  tell  me  to  go  up  there  if  therf 
was  any  danger.  Probably  the  question  of  dan- 
ger was  revolving  in  my  mind  at  that  time.  As 
to  whether  or  not  this  is  the  attitude  I  was  in : 
Here  is  a  dangerous  place,  a  tight  place,  but 
Mr.  Sheffield  wouldn't  tell  me  to  go  up  thore 
if  there  was  any  danger,  will  say,  the  log  wa.~: 
lying  still  at  that  time.  I  didn't  see  any  dan- 
ger because  the  log  was  still,  and  the  cart  was 
still  when  I  walked  up  there.  Probably  I  went 
right  on  and  did  what  Mr.  Sheffield  said  do  with- 
out thinking  about  the  danger.  I  expect  the 
thought  revolved  in  my  mind  that  Mr.  Sheffield 
wouldn't  tell  me  to  go  up  there  if  there   was 
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danger,  and  I  walked  on  up  there.  It  ia  true 
that  that  thought  was  in  my  mind  at  the  time. 
That  is  the  thought  that  revolved  in  my  mind 
at  the  time." 

There  was  testimony  by  several  different 
witnesses  to  the  effect  that  appellee  was  Inex- 
perienced as  a  grab  setter,  in  the  sense  that 
he  had  never  worked  In  that  capacity  prior 
to  the  day  of  bis  Injury,  and  we  find  as  a 
fact  that  be  was  so  lnexi)erlenced.  There 
was  also  testimony  to  the  effect  that  appel- 
lant did  not  warn  appellee  ot  the  danger  at- 
tendant uijoa  his  attempt  to  chock  the  wheel 
of  the  cart  at  the  time  be  recetved  bis  injury, 
and  we  find  as  a  fact  that  sucb  warning  was 
not  given.  In  passing  upon  this  assignment 
now  under  consideration,  we  deem  it  entirely 
unnecessary  to  discuss  or  mention  the  evi- 
dencd  of  other  witnesses,  for  the  reason  that 
none  of  It  could  have  the  effect  to  control  or 
modify  the  effect  that  should  be  given  to  the 
entire  evidence  of  api>ellee  himself,  as  above 
set  out. 

[3]  Now,  let  us  concede  that  the  evidence 
was  sufficient  to  warrant  a  finding  that  appel- 
lant was  guilty  of  negligence  in  any  one  or  in 
all  respects  as  claimed  by  appellee,  still,  can 
any  candid  and  reasonable  mind,  after  analyz- 
ing the  evidence  of  ai^eUee  as  a  whole,  reach 
a  conclusion  other  than  that  appellee  assumed 
the  risk  of  danger  which  resulted  in  his  in- 
jury? We  think  not  The  undisputed  evi- 
dence In  this  case  Is  to  the  effect  that  appel- 
lee was  a  man  of  mature  years  and  discre- 
tion; that  he  was  accustomed  to  various 
kinds  of  manual  labor;  that  he  was  familiar 
with  many  phases  of  sawmill  work,  and,  in 
fact,  was  himself  the  owner  of  a  sawmill  at 
one  time;  that  he  was  familiar  with  the 
driving  and  handling  of  teams,  and  he  bad 
done  much  of  It  In  hauling  loads  of  different 
kinds ;  that  be  had  cleared  new  ground,  roll- 
ed and  piled  logs,  and  bad  observed  the 
handling  of  logs  at  and  about  sawmills,  by 
means  of  cant  hooks,  etc.,  and,  ladced,  the 
record  discloses  that  appellee's  observation 
and  general  information  along  these  lines 
could  not  be  said  to  be  at  all  limited.  It  Is 
very  true  that  be  bad  bad  practically  no 
experience  In  the  particular  business  of  grab 
setter,  as  hereinbefore  explained;  but,  be- 
cause of  this  fact  alone,  we  could  not,  In  the 
face  of  his  own  testimony,  and  the  entire  rec- 
ord In  this  case,  bold  that  appellant's  defense 
of  assumed  risk  was  not  made  out,  as  a  mat- 
ter uf  law.  As  we  imderstand  appellee's  con- 
tention. It  is,  principally,  that  the  danger  to 
appellee  arose  when  appellant's  foreman, 
Sheffield,  caused  the  bunching  team  to  be 
hitched  to  the  end  of  the  log,  rather  than  to 
the  tongue  of  the  cart,  and  in  appellant's 
failure  to  place  a  check  line  on  the  bunching 
team,  and  in  appellant's  foreman's  failure  to 
then  warn  appellee  of  the  danger  that  he 
(appellee)  would  be  In  In  attempting  to  chock 
the  wheel,  and  In  ordering  appellee  to  chock 
the  wheel,  under  such  circumstances,  without 
such  warning.    In  answer  to  this  contention 


of  appellee,  it  Is  sufficient  to  say  that  his  own 
evidence  conclusively  shows  that  be  saw  and 
observed  the  manner  in  which  the  bunching 
team  was  hitched  to  the  log,  before  he  was 
Injured,  and  that  be  then  saw  and  fully  re- 
alized that  the  bunching  team  would  prob- 
ably puU  at  an  angle  from  the  cart  team,  and 
that,  if  it  did  so,  the  log  that  the  cart  was 
handling  would  be  caused  to  swing  around 
in  the  direction  of  appellee,  and  that.  If  so, 
he  would  be  in  dangw  of  being  struck  or  ta- 
Jnred  by  the  log. 

We  say  that  these  facts  are  absolutely  ap- 
parent from  appellee's  own  testimony,  and 
that  no  candid  mind  can  reach  any  other 
conclusion.  But  appellee  contends  that  ap- 
pellant's foreman  and  vice  principal  was 
present,  and,  notwithstanding  the  danger 
that  appellee  would  be  In  while  attempting 
to  chock  the  wheel  under  such  circumstances, 
said  foreman  directed  appellee  to  chock  the 
wheel,  and  that  appellee.  In  obedience  to  such 
command,  attempted  to  do  so,  and  that  there- 
fore, having  acted  under  the  Immediate  di- 
rection of  appellant's  vice  principal,  appellee 
cannot  be  said,  as  matter  of  law,  to  have  as- 
sumed the  risk  of  danger  which  resulted  in 
bis  injury.  Much  of  appellee's  brief  is  de- 
voted to  this  contention,  and  many  author- 
ities are  cited,  nearly  every  one  of  which 
has  been  accessible  to  us  and  has  been  con- 
sidered, but  none  of  them  lay  down  the  broad 
proposition  that  the  mere  presence  and  direc- 
tion of  the  master,  in  person  or  through 
another,  will  have  tiie  effect  to  deprive  the 
master  of  the  defense  of  assumed  risk,  where 
the  employe  attempts  to  comply  with  the 
command  given  and  is  Injured,  in  sucb  at- 
tempt, regardless  of  the  knowledge  on  the 
part  of  the  employe  of  the  danger  that  would 
be  attendant  upon  his  attempt  to  comply 
with  such  command.  We  fully  understand 
that  line  of  decisions  In  this  state  which.  In 
effect,  hold  that  where  the  master  is  present, 
either  in  person  or  acting  through  another, 
and  commands  the  employe  to  perform  an 
act  attended  with  danger,  and  the  employe, 
on  the  spur  of  the  moment  and  In  obedience 
to  sucb  sudden  command,  responds  and  at- 
tempts to  comply  with  such  command,  It  will 
often  be  presumed  that  such  employe,  In  so 
attempting,  under  such  circumstances,  to 
comply  with  such  command,  was  not  mindful, 
at  the  very  time,  of  the  danger  attendant 
upon  bis  attempt  to  do  so,  and  applying  such 
rule,  emploj-es  have  frequently  been  permit- 
ted to  recover  for  injuries  sustained,  and 
our  appellate  courts  have  upheld  such  Judg- 
ments. Some  of  these  authorities  are  cited 
by  appellee,  among  which  are:  Galveston  Oil 
Co.  V.  Thompson,  76  Tex.  235,  13  S.  W.  60; 
Sherman  v.  By.  Co.,  99  Tex.  571,  91  S.  W. 
561;  Waxahachie  OU  Co.  v.  McLaln,  27 
Tex.  Civ.  App.  334,  66  S.  W.  226 ;  Lbr.  Co.  v. 
Kelley,  30  S.  W.  696;  Campbell  v.  Walker, 
22  S.  W.  823;  Ry.  Oo.  v.  Beed,  32  S.  W.  118; 
Turner  T.  McKInney,  182  S.  W.  431;  By.  Co. 
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v.  Eberhart,  40  S.  W.  1080;  Ry.  Co.  t.  Ebeiv 
heart,  91  Tex.  321,  43  S.  W.  BIO;  and,  In  this 
Bame  connection  other  authorities  flom  other 
states  are  cited. 

This  court  does  not  deny  or  question  the 
correctness  of  the  rule  announced  in  these 
decisions,  but  approves  the  same  as  being 
sound  and  Just,  and,  when  the  facts  of  a 
given  case  warrant  the  application  of  this 
rule,  this  court  will  not  hesitate  to  apply  It 
Some  of  these  authorities  deal  with  the  fail- 
ure of  the  master  to  warn  a  minor  of  dan- 
gers, etc.,  of  his  employment,  and  in  directing 
a  minor,  without  warning,  to  i>erform  acts 
attended  with  danger,  etc. ;  but  some  of  them 
have  reference  to  adults  also.  These  deci- 
sions cannot  control  or  hare  application  here, 
for  the  reason  that  it  is  absolutely  manifest, 
from  api)ellee's  own  testimony,  tiiat  at  the 
very  time  he  attempted  to  chock  the  wheel, 
which  attempt  resulted  in  his  injury,  he 
knew  that  his  attempt  to  do  so  was  attended 
with  danger,  and  knew  the  character  of  the 
danger;  but,  notwithstanding  such  knowl- 
edge of  the  danger  at  the  very  moment  in 
Question,  he  attempted  to  comply  with  the 
direction  of  the  foreman,  Sheffield,  and  to 
chock  the  wheel,  simply  because  Sheffield  was 
the  rice  principal  of  api>ellant  and  had  com- 
manded him  to  do  so. 

[4]  Now,  we  hold  that  since  it  Is  admitted 
by  appellee,  according  to  his  testimony  in 
this  record,  that  at  the  very  time  he  received 
his  Injury  he  was  aware  of  the  danger  that 
was  attendant  upon  his  attempt  to  chock  the 
wheel,  and  since  he  had  this  very  danger  in 
mind  at  the  moment  he  attempted  to  do  so, 
he  cannot  successfully  contend  that  the  com- 
mand of  Sheffield  to  chock  the  wheel,  even  if 
negligently  given,  would  have  the  effect  to  re- 
lieve him  of  the  defense  of  assumed  risk. 
If  the  facts  In  this  record  were  such  that  It 
might  be  reasonably  inferred  tliat  appellee 
did  not  know  of  the  danger  that  was  attend- 
ant upon  his  attempt  to  comply  with  the  com- 
mand of  appellant's  foreman,  at  the  time  in 
question,  or  if  the  facts  were  such  that  it 
might  be  reasonably  inferred  that  appellee 
did  not  have  such  danger  In  mind  at  the 
very  time  he  attempted  to  comply  with  such 
command,  then  this  court  could  hold,  consist- 
ently with  the  rule  above  mentioned,  and 
contended  for  by  appellee,  that  the  attempt  of 
appellee  to  so  comply  with  such  command 
would  not  as  a  matter  of  law,  prevent  his 
recovery  on  the  ground  of  assumed  risk ;  but 
in  view  of  the  state  of  the  record  before  us, 
and  especially  the  positive  testimony  of  ap- 
pellee on  this  point,  this  court  could  not,  con- 
sistently with  any  rule,  hold  that  appellee 
did  not  assume  the  risk  of  danger  which  re- 
sulted in  his  Injury.  To  do  so  would  be,  in 
effect,  to  deny  to  a];^>ellant  the  defense  of 
assumed  risk,  which,  at  the  time  of  the  in- 
Jury  in  question,  was  vouchsafed  to  it  by  the 
law  of  this  state. 

[6]  As  we  understand,  there  is  a  vast  dif- 
ference between  an  adult  o£  mature  discre- 


tion, and  a  minor,  when  it  comes  to  the  ques- 
tion of  the  duty  of  the  master  to  warn  the 
employ^.  In  the  case  of  a  minor,  we  under- 
stand the  rule  to  be,  as  announced  la  this 
state  that  the  master  must,  not  only  warn  the 
minor  that  the  occupation  is  attended  with 
danger,  but  must  go  further,  and  explain  to  the 
minor  the  nature  of  the  danger,  and  also  how 
to  avoid  the  same ;  whereas.  In  the  case  of  the 
adult  of  mature  years,  the  master,  where  the 
danger  is  not  understood  or  appreciated  by 
the  employg  Is  only  required  to  warn  such 
employ^  of  the  danger  attendant  upon  the  oc- 
cupation, but  Is  not  required  to  explain.  In 
the  case  of  an  adult,  the  details  of  the  dan- 
ger, and  how  to  avoid  the  same  especially 
where  the  character  of  the  danger  is  sucta  as 
to  be  readily  understood  and  appreciated  tfS 
such  empIoy&  In  neither  instance,  however, 
will  the  master  be  held  liable  where  the 
danger  of  the  employment  Is  known  and  fully 
appreciated,  even  though  the  master  fails  to 
give  any  warning  whatever.  And  it  being 
undisputed  in  this  case  that  appellee  knew 
and  fully  appreciated  the  danger  attendant 
upon  his  attempt  to  chock  the  wheel,  there 
was  no  necessity  for  warning  by  appellant, 
through  its  foreman,  or  otherwise;  and  the 
act  of  appellant's  foreman  in  commanding 
or  directing  appellee  to  proceed  to  diock  the 
wheel,  under  such  circumstances,  with  such 
knowledge  and  appreciation  of  danger  then 
present  In  appellee's  mind,  would  not  have 
the  effect  to  relieve  appellee  of  the  defense  of 
assumed  risk. 

We  cannot,  in  view  of  the  length  to  which 
this  opinion  has  been  already  carried,  discuss 
in  detail  the  authorities  sustaining  our  con- 
dnslon  in  this  case,  or  even  those  dted  by  ap- 
pellant ;  but  the  following,  we  think,  sustain 
the  conclusion  we  have  reached  and  clearly 
announce  the  principle  that  we  have  attempt- 
ed to  apply:  Ry.  Co.  v.  Lempe,  59  Tex.  19; 
Ry.  Co.  V.  French,  86  Tex.  96,  23  S.  W.  642; 
Ry.  Co.  V.  Somers,  71  Tex.  700.  9  S.  W.  741; 
Green  v.  Cross,  79  Tex.  130,  15  S.  W.  220; 
Ry.  Co.  V.  Williams,  72  Tex.  159, 12  S.  W.  .172 ; 
Ry.  Co.  V.  Hynson,  101  Tex.  543,  109  S.  W. 
929;  Jones  v.  Ry.  Co.,  11  Tex.  Civ.  App.  39, 
31  &  W.  706;  Ely  v.  Ry.  Co.,  15  Tex.  Civ. 
App.  511,  40  S.  W.  174;  Ry.  Co.  v.  Martin, 
21  Tex.  Civ.  App.  207,  51  S.  W.  641 ;  Cotton 
Oil  Co.  V.  Shaw,  27  Tex.  Civ.  App.  65,  65  S. 
W.  693;  Ry.  Co.  v.  Scott,  62  S.  W.  107T; 
Ry.  Co.  V.  Austin,  72  S.  W.  212;  Ry  Co.  v. 
Smith,  37  Tex.  Civ.  App.  188,  83  S.  W.  719; 
Pipe  Co.  V.  Noll,  37  Tex.  av.  App.  269,  83 
S.  W.  900;  Refining  Co.  v.  Slmms,  168  S.  W. 
379 ;  Brewing  Co.  v.  Plsch,  33  Tex.  Civ.  App. 
684,  77  S.  W.  1047;  Day  v.  Ry.  Ca,  46  Tes. 
Civ.  App.  156, 101  S.  W.  1044;  Crwjln  v.  Mf?. 
Co.,  75  N.  H.  319,  74  Atl.  180,  29  L.  R.  A.  (N. 
S.)  Ill;  Fontaine  v.  Lumber  Co.,  70  N.  H. 
163,  80  Atl.  338;  Lrabatt  on  Master  &  Serv- 
ant, vol.  3,  f  1191. 

[6]  In  view  of  our  conclusion  that  the 
judgment  must  be  reversed  on  account  of  the 
failure  of  the  court  to  give  the  peiemptoiy 
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Instruction  reqaested  bjr  appellaiit,  for  the 
reason  that  the  undisputed  evidence  shows, 
as  matter  of  law,  that  appellee  assumed  the 
risk  which  resulted  in  his  injury  It  is  unnee- 
essary  to  discuss  any  of  the  other  assign- 
ments made  by  appellant  And  since  it  Is 
apparent  to  this  court  that  the  case  was  fully 
developed  in  the  trial  court,  and  that  there  Is 
no  reasonable  probability  apparent  from  the 
record  that  appellee  could  made  out  a  case 
of  liability  against  ai^)ellant  on  another  trial, 
it  becomes  the  duty  of  this  court  to  here  re- 
verse the  Judgment  in  favor  of  appellee,  and 
to  render  Judgment  in  favor  of  appellant,  and 
it  is  so  ordered. 
Reversed  and  rendered. 


ADAMS  V.  THOMPSON.     (No.  1804.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  23,  1917.    Rehearing  Denied 

Jane  14,  1917.) 

Venoob  and  Pubohaseb  «=»834(6)— Recovkbt 
or  PusoHASE  Money— Failtjkb  to  Convey. 
Where  plaintiff  paid  money  to  a  brokerage 
company,  which  received  it  as  defendant's  agent 
and  with  his  knowledge,  as  part  of  the  price 
for  purchase  of  defendant's  land,  which  defend- 
ant refused  to  convey,  plaintiff  could  recover 
from  defendant  the  amount  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  963,  973-976.] 

Appeal  from  District  Court  Hunt  County ; 
A  P.  Dohoney,  Judge. 

Action  by  B.  B.  ThcHupsoa  against  W,  T. 
Adams.  Judgment  for  plaintlfr,  and  defend- 
ant appeals.    Affirmed. 

The  action  is  by  appellee  against  appel- 
lant to  recover  the  sum  of  $2,600.  The  peti- 
tion alleges  that  the  plaintiff  paid  the  defend- 
ant the  sum  of  $2,600  as  part  payment  for 
160  acres  of  land  agreed  to  be  conveyed  to 
plaintiff,  and  that  the  defendant  has  not 
executed  a  deed  to  the  land,  and,  though 
requested,  has  refused  to  refund  or  r^;iay  the 
money  so  paid  to  him  by  the  plaintiff.  The 
defendant  denied  the  allegations.  There  was 
a  trial  before  the  court  without  a  Jury.  The 
court  made  the  following  findings  of  fact 
and  conclusions  of  law: 

"(1)  I  find  that  some  time  during  the  latter 
part  of  November,  or  the  first  part  of  December, 
1013,  the  defendant,  W.  T.  Adams,  listed  cer- 
tain land  owned  by  him  in  Cnmpron  county. 
Tex.,  with  the  Southern  T>and  Company  to  sell 
for  him,  and  that  thereafter  on  the  22d  day  of 
December,  1913,  said  company,  acting  as  the  du- 
ly authorized  agent  of  the  defendant,  entered 
into  a  written  contract  with  plaintiff  whereby  it 
agreed  to  sell  him  160  acres  of  land  out  of  the 
tract  belongintr  to  the  defendant  which  he  had 
listed  with  said  company  for  sale;  the  terms  of 
said  sale  being  fully  set  forth  in  the  written  con- 
tract offered  in  evidence  by  the  plaintiff. 

"(2)  I  further  find  that  the  Southern  Land 
Company,  in  making  said  contract  was  acting 
for  and  on  behalf  of  defendant  as  his  duly  au- 
thorized agent,  and  that  said  defendant  was  ful- 
ly informed  of  said  contract,  knew  its  terms,  and 
agrred  and  assented  thereto. 

"(3)  I  further  find  that,  while  the  Southern 
LAnd  Company  was  negotiating  the  sale  of  de- 


fendant's land  to  plaintiff,  the  defendant  was 
present  and  knew  that  said  company  and  its 
agents  were  attempting  to  sell  said  land  for  and 
on  his  behalf  to  plaintiff. 

"(4)  I  further  nnd  that  after  said  written  con- 
tract was  entered  into  to  sell  plaintiff  160  acres 
of  land  belonging  to  defendant  the  defendant 
was  fully  advised  and  informed  of  all  the  terms 
and  conditions  of  aaid  written  contract  and 
agreed  to,  acquiesced  in,  assented  to,  and  fully 
ratified  the  same. 

"(5)  I  further  find  that  thereafter  on,  to  wit, 

the  day  of  January,  1914,  the  Southern 

Land  Company  received  the  sum  of  $2,500  of 
plaintiff's  money  as  part  payment  of  the  pur- 
chase money  due  the  defendant  herein  under  the 
written  contract  made  for  and  on  his  behalf  by 
his  agent  the  Southern  Land  Company. 

"(6)  I  further  find  that  the  Southern  Land 
Company  received  said  money  from  the  plaintiff 
as  the  agent  of  the  defendant  herein,  and  that 
on  the  24th  day  of  January,  1914,  said  company 
paid  to  the  defendant  the  said  sum  of  $2,500 
which  it  had  received  from  plaintiff  under  the 
written  contract  of  jpurchase  aforesaid,  and  that 
at  and  before  the  time  said  money  was  paid  to 
the  defendant  he  was  fully  informed  that  the 
same  had  been  received  from  plaintiff  as  part 
of  the  purchase  money  for  the  160  acres  of  land 
described  in  said  contract  which  belonged  to 
defendant,  and  that  said  defendant  received  the 
same  as  a  partial  payment  of  the  purchase  mon- 
ey under  said  contract. 

"(7)  I  further  find  that  plaintiff  was  ready  and 
willing  at  all  times  after  the  execution  of  said 
written  contract  to  comply  fully  with  the  terms 
thereof,  and  offered  and  tendered  to  the  defend- 
ant fnll  compliance  therewith,  and  demanded 
that  the  defendant  execute  and  deliver  to  him  a 
deed  to  the  land  described  in  said  contract  accord- 
ing to  its  terms ;  but  that  defendant  failed  and 
reJused  to  execute  said  deed  to  plaintiff,  or  to  in 
any  way  comply  with  the  terms  of  said  con- 
tract. 

"(8)  I  further  find  that  after  defendant's  re- 
fusal to  deed  plaintiff  the  land  described  in  said 
written  contract,  or  to  in  any  way  comply  with 
its  terms,  plaintiff  demanded  of  defendant  the 
return  of  the  purchase  money  paid  him  under 
said  contract ;  but  that  defendant  refused  to  re- 
pay plaintiff  said  sum  of  $2,500  and  converted 
the  same  to  his  own  use  and  benefit. 

"(9)  I  further  find  that  on  the  24th  day  of 
March,  1915,  a  writ  of  attachment  was  duly  and 
legally  issued  at  the  instance  of  the  plaintiff  and 
levied  upon  certain  lands  situated  in  Cameron 
county,  Tex.,  belonging  to  the  defendant  herein, 
the  same  being  fully  described  in  the  sheriff's  re- 
turn on  said  writ  of  attachment,  and  that  said 
writ  was  duly  levied  by  the  sheriff  of  Cameron 
county,  Tex.,  on  said  land  on  the  25th  day  of 
March,  1915. 

"Conclusions  of  Law. 

"1.  I  conclude  that  plaintiff  is  entitled  to  re- 
cover of  the  defendant  the  sum  of  $2,500  paid 
by  him  as  part  of  the  purchase  money  of  the 
land  which  he  contracted  to  buy,  together  with 
6  per  cent,  interest  thereon  from  January  24, 
1914,  and  for  a  foreclosure  of  his  attachment  as 
prayed  for." 

Thompson  &  Thompson,  of  Greenville,  for 
appellant  Geo.  S.  Perkins  and  Clark  &  Led- 
dy,  all  of  Greenville,  for  appellee. 

I/EVT,  3.  (after  stating  the  facts  as  above). 
If  the  facts  found  by  the  trial  court  covered 
all  the  material  Issues,  and  such  facts  are 
warranted  by  the  evidence,  then  It  may  not 
be  said.  It  is  thought,  that  the  Judgment 
entered  in  the  case  was  legally  erroneous. 
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And  It  is  beliered  that  the  findings  made  by 
the  court  are  supported  by  and  covered  the 
material  Issues  of  the  evidence.  Therefore 
the  assignments  of  error  challenging  the  find- 
ings and  Judgment  of  the  court,  as  well  as 
assignment  of  error  No.  28,  should,  It  Is  con- 
cluded, be  overruled. 

The  suit  Is  not  for  specific  performance 
of  a  contract  of  sale,  nor  for  damages  for  the 
breach  thereof.  Appellee  sought  to  recover 
$2,500  paid  appellant  as  part  of  the  purchase 
money  under  the  written  contract  to  pur- 
chase 160  acres  of  appellant's  land.  And  it 
is  believed  the  court  did  not  err  In  overruling 
the  exceptions  to  the  plalntlflfs  trial  amend- 
ment and  supplemental  petition  as  complained 
of  by  appellant  The  assignments  of  error  In 
this  respect  are  overruled. 

The  court  did  not,  It  is  concluded,  err  re- 
specting the  evidence  complained  of  In  the 
fourth,  sixth,  eighteenth,  nineteenth,  and 
twenty-seventh  assignments  of  error.  And  the 
evidence  complained  of  in  the  nineteenth  and 
twentieth  assignments  of  error  would  not  suf- 
ficiently warrant  a  reversal  of  the  judgment. 

Judgment  afi3rmed. 


TEXAS  &  P.  RY.  CO.  v.  WILLIAMS, 
(No.   1777.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

April  17,  1917.    On  Motion  for  Eehear- 

ing,  June  21,  1917.) 

1.  Appeal  and  Ekbob  €=s>882(12!)  —  Invited 
Ebboe— Insthuction. 

In  a  servant's  action  for  injuries,  defendant 
requested  the  court  to  cliarge  that,  if  tlie  jury 
believed  the  foreman  was  negligent  in  having  the 
machine  wiiich  injured  plaintiff  run  witlj  rapid 
feed,  and  thereby  caused  it  to  choke  up,  and  ne- 
cessitated the  talcing  off  of  the  band,  and  that 
in  putting  the  band  on  plaintiff  was  injured,  the 
jury  would  find  for  plaintiff  if  the  clogged  condi- 
tion of  the  machine  was  the  proximate  cause  of 
plaintiff's  being  injured  by  the  band  striking  his 
leg.  The  court  charged  that,  if  the  jury  be- 
lieved that  plaintiff  was  engaged  in  the  opera- 
tion of  a  planing  machine  for  defendant,  and 
that  the  equipment  of  the  machine  was  defective 
in  not  being  equipped  with  a  slow  feed,  and 
that  it  was  negligence  on  defendant's  part  to  fur- 
nish a  machine  to  plaintiff  to  do  the  particular 
work  in  such  defective  condition,  and  that  the 
negligence  was  the  proximate  cause  of  plaintiffs 
injury,  the  jury  should  find  for  plaintiff.  Held, 
that  any  error  in  the  charge  as  given  was  invited 
by  the  defendant's  request. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3602.] 

2.  Damaoes  «=s>132(6)— Pebsonal  Injxtbies— 

Excessive  Vebdict. 
Where  a  servant  62  years  old,  earning  about 
$100  a  month,  had  the  large  and  small  bones  of 
bis  leg  between  the  Icnee  and  the  ankle  broken, 
but  the  broken  parts  of  the  large  bone  united 
properly,  and  the  testimony  indicated  that  the 
union  between  the  broken  parts  of  the  small 
bone,  while  imperfect  at  the  time  of  the  trial, 
might  in  the  course  of  time  become  so  nearly  per- 
fect as  to  restore  the  effective  use  of  the  leg,  the 
testimony  also  indicating  that  the  most  serious 
consequence  of  the  injury  would  be  a  permanent 


slight  shortening  of  the  leg.  verdict  for  $17,500 
was  excessive  by  $7,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  377.] 

On  Motion  for  Rehearing. 

3.  Tbiai.  «=>274  —  Objkotion  to  Ohabos  — 

WiTHDBAWAL  OF  Request. 
Where  defendant's  objection  to  an  improper 
instruction,  the  error  in  which  it  had  invited  by 
a  request,  was  made  after  defendant  made  the 
request,  the  objection  should  have  l>een  accom- 
panied by  a  withdrawal  of  the  request 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  687.] 

Appeal  from  District  Court,  Harrison 
County;    H.  T.  Lyttleton,  Judge. 

Suit  by  Ike  Williams  against  tlte  Texas  & 
Pacific  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Judg- 
ment reformed,  and  affirmed  conditionally 
on  plaintiff's  filing  a  remittitur. 

Appellee  had  his  leg  broken  while  operat- 
ing a  planing  machine,  in  the  discharge  of 
duty  he  owed  to  appellant  as  its  employe. 
The  machine  was  constructed  to  dress  pieces 
of  timber  of  carrying  dimensions,  at  the  rate 
of  either  20,  30,  or  40  feet  per  minute ;  its 
speed  t)eing  regulated  by  pulleys  provided  for 
the  purpose.  The  pulleys  were  not  perma- 
nently fixed  to  the  machine,  but  were  at- 
tachable to  it  At  the  time  he  was  injured 
appellee  was  using  the  machine  to  dress  a 
piece  of  timber  6  by  9  inches  at  its  largest 
ead  and  5%  by  8%  inches  at  its  smallest 
end  down  to  5  by  8  inches.  In  doing  this 
work,  to  avoid  a  "choking"  of  the  machine, 
it  should  have  been  operated  at  its  slowest 
speed.  Some  time  before  the  accident  oc- 
curred, however,  the  practice  of  changing 
the  pulleys  so  as  to  conform  the  speed  of  the 
machine  to  the  character  of  the  work  it  was 
to  do  was  discontinued,  and  appellee  was 
directed  by  the  foreman  to  operate  the  naa- 
chlne  at  its  highest  speed,  without  reference 
to  the  character  of  such  work.  As  a  result 
of  the  rapid  speed  at  which  the  machine  was 
being  operated  at  the  time  appellee  was  in- 
jured, it  choked,  and  it  became  necessary  to 
stop  the  parts  thereof  which  fed  the  piece  of 
timber  to  the  knives.  This  was  done  by  re- 
moving a  belt  from  two  pulleys  on  which 
it  revolved.  The  belt  was  removed  by  one 
of  appellant's  employes,  who,  as  a  "helper," 
was  assisting  appellee  in  the  operation  of  the 
machine.  The  choked  condition  of  the  ma- 
chine having  been  relieved,  appellee's  helper 
undertook  to  replace  the  belt  on  the  pulleys. 
"In  putting  it  back  on,"  appellee  testified, 
"he  let  it  slip  out  of  his  hand,  and  when  he  did 
the  pulley  next  to  me  caught  it  and  just  wound 
it  op,  and  it  was  slapping  over  and  slapping  me, 
and  hit  me  about  a  hundred  times,  I  suppose ; 
don't  know  just  how  many  times  it  hit  me,  but  it 
hit  me  lots  of  times  and  knocked  me  down.  It 
hit  me  all  the  way  from  my  ankle  to  my  knee 
and  on  the  knee.  It  split  the  bone  of  my  leg  this 
way,  diagonally  across." 

Appellee  brought  this  suit,  alleging  that 
appellant  was  guilty  of  negligence  rendering 
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It  liable  to  talm  In  damages  for  the  injury  he 
suffered.  The  negligence,  he  arerred,  con- 
sisted of:  (1)  Appellant's  failure  "to  provide 
proper  and  suitable  tools  and  appliances  with 
which  to  do  and  perform  the  work  at  hand" ; 
(2)  "the  manner  in  wliich  the  belt  was  thrown 
off  and  on" ;  and  (3)  "attempting  to  run  tim- 
bers of  the  size  and  proportion  through  the 
machine  as  then  regulated  for  operation." 
Appellant's  answer  consisted  of  a  general 
denial,  pleas  of  "assumed  risk"  and  "con- 
tributory negligence"  on  appellee's  part,  and 
a  plea  that  the  injury  to  him  was  the  re- 
sult of  the  accident  merely. 

The  appeal  Is  from  a  judgment  in  appel- 
lee's favor  for  $17,500. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lant. Beard  &  Davidson,  of  Marshall,  for  ap- 
pellee. 

WILLSON,  a  J.  (after  stating  the  facts  as 
above).  The  Jury  were  not  authorized  by  the 
charge  to  find  for  appellee,  unless  they  did 
so  in  accordance  with  Instructions  as  fol- 
lows: 

"If  you  believe  from  the  evidence  that  on  or 
about  the  eth  day  of  November,  1915,  as  alleged 
in  plaintilFB  petition,  Ike  Williams,  the  plaintlEf, 
was  engaged  in  the  operation  of  a  planing  ma- 
chine for  the  defendant,  and  that  the  equipment 
of  said  machine  was  defective  in  not  being  equip- 
ped witli  a  slow  feed,  and  if  you  believe  that  it 
wa.s  negligence  on  the  part  of  defendant  to  fur- 
nish the  machine  to  plaintiff  to  do  the  work 
then  at  hand  in  such  defective  condition,  if  it 
was  defective^  and  that  such  negligence,  if  any, 
was  the  proximate  cause  of  the  injui?  to  plain- 
tiff, then  you  will  find  for  the  plaintiff." 

[1]  In  support  of  its  first  assignment  ap- 
pellant insists  that  the  instructions  just 
set  out  were  erroneous,  because  It  appeared 
it  asserts  that,  If  it  was  guilty  of  negligence 
in  falling  to  equip  the  machine  with  "a  slow 
feed,"  its  negligence  was  a  remote,  and  not 
a  proximate,  cause  of  the  Injury  to  appellee. 
We  do  not  feel  called  upon  to  determine 
whether  it  so  appeared  or  not;  for,  if  it 
did  so  appear,  and  if  the  instructl<wis  there- 
fore were  erroneous,  we  think  appellant 
should  not  bs  heard  to  complain  of  the  error. 
It  will  be  noted  that  the  Jury  were  au- 
thorized by  the  instructions  complained  of  to 
find  for  appellee  only  in  the  event  they  be- 
lieved that  appellant  was  guilty  of  negligence 
In  failing  to  equip  the  machine  with  a  slow 
feed,  and  further  believed  that  its  negligence 
in  tbat  respect  was  the  proximate  cause  of 
tbe  Injury  to  him.  Appellant,  in  effect,  ask- 
ed the  court  to  so  instruct  the  Jury  when  It 
requested  a  Charge  (refused  by  the  court)  as 
follows: 

"If  yon  believe  that  the  foreman  was  negligent 
in  having  the  machine  mn  with  rapid  feed  and 
thereby  caused  it  to  choke  up  and  necessitated 
taking  off  the  band,  and  that  in  putting  the  band 
OQ  tbe  plaintiff  was  injured,  then  you  will  find 
for  the  plaintiff,  if  you  believe  that  the  clogged 
condition  of  the  machine  was  the  proximate 
canse  of  plaintiff  being  injured  by  the  band 
striking  hia  leg." 


The  charge  requested,  like  the  one  given, 
though  In  dUTerent  language,  predicated 
negligence  on  the  failure  of  appellant  to 
equip  the  machine  with  a  alow  feed,  and, 
like  the  one  given,  authorized  a  finding  that 
such  negligence  was  the  proximate  cause 
of  the  Injury  to  appellee.  By  the  charge  re- 
fused the  clogged  condition  of  the  machine 
was  referable  only  to  the  rapid  rate  of  speed 
at  which  the  machine  was  operated.  So  it  in 
effect  was  a  request  by  appellant  to  submit 
to  the  jury  the  issue  the  court  did  submit  to 
it  as  to  whether  the  negligence  of  appellant 
in  failing  to  equip  the  machine  with  a  slow 
feed  was  the  proximate  cause  of  the  Injury 
to  appellee  or  not.  Appellant,  we  think,  is  in 
the  attitude  of  having  Invited  the  error,  if  it 
was  one,  and  under  a  well-settled  rule  Is  not 
entitled  to  here  urge  the  error  as  a  reason 
why  the  judgment  should  be  reversed. 
Railway  Co  v.  Seln,  89  Tex.  63,  33  S.  W. 
215,  558;  on  C!o.  v.  Hanna  (Sup.)  173  S. 
W.  644;  Railway  Co.  v.  Flanders  (Sup.) 
179  S.  W.  263;  Sanford  v.  Railway  Co.. 
143  S.  W.  329;  Railway  Co.  v.  Murray,  1,S2 
S.  W.  496;  Manufacturing  Co.  v.  O'Nell,  57 
Tex.  Civ.  App.  668,  122  S.  W.  900.  In  the 
Hanna  Case  Chief  Justice  Brown  quoted  as 
a  correct  statement  of  the  rule  the  following 
from  the  opinion  In  the  Seln  Case: 

"The  question  now  before  the  court  is,  in 
substance,  if  in  the  course  of  a  trial  counsel  re- 
quests the  court  to  give  an  instruction  to  the 
jury,  which  is  refused,  but  which  in  whole  or  in 
part  is  embraced  in  the  charge  of  the  court,  can 
the  counsel,  or  tbe  party  for  whom  he  acts  ques- 
tion the  correctness  of  the  charge  given  by  the 
court  in  so  far  as  it  conforms  to  the  request 
made?  This  question  has  often  been  before  ap- 
pellate courts,  and  has  uniformly,  so  far  as  we 
are  able  to  find,  been  held  against  the  right  of  a 
party  or  Itie  counsel,  upon  appeal,  to  call  in 
question  a  ruling  of  the  trial  court  which  was 
made  at  his  suggestion ;  and  it  has  been  gen- 
erally held  that,  when  a  charge  rpqucfitcd,  but 
refused,  was  embraced  in  the  general  charge  of 
the  court,  any  error  arising  therefrom  could  not 
be  questioned  by  the  party  who  requested  the 
charge." 

In  the  Flanders  Case  the  Supreme  Court 
held,  quoting  the  syllabus: 

"In  a  railroad  switchman's  action  for  injuries 
defendant  could  not  complain  of  the  submis- 
sion, as  a  ground  of  recovery,  of  its  negligence 
in  permitting  an  engine  with  a  brilliant  bead- 
light  to  stand  in  the  yards,  though  this  was  not 
the  proximate  cause  of  the  injury,  where  its  own 
requested  charges  called  for  a  determination  of 
the  same  issue  of  fact." 

Most  of  the  other  assignments  in  the  brief 
are  predicated,  as  the  first  one  is,  on  the ' 
claim  that  the  failure  of  appellant  to  equip 
the  machine  with  a  slow  feed,  if  negligence, 
was  not  the  proximate  cause  of  the  injury. 
They  are  all  overruled,  as  are  the  seventh, 
eighth,  ninth,  and  tenth,  in  which  complaint 
is  made  of  the  refusal  of  the  court  to  give  to 
the  jury  special  charges  therein  referred  to 
requested  by  appellant. 

[2]  The  fifteenth  assignment,  by  which  the 
verdict  Is  attacked  on  the  ground  that  It  is 
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excessive,  should,  we  think,  be  sustained. 
Appellee  was  W  years  of  age  at  the  time 
his  leg  was  broken,  and  was  earning  about 
$100  per  month.  While  both  the  large  and 
the  small  bones  of  his  leg  between  the  knee 
and  ankle  were  broken,  the  broken  parts  of 
the  large  bone  had  properly  united,  and  the 
testimony  indicated  that  the  union  between 
the  broken  parts  of  the  small  bone,  while  im- 
perfect at  the  time  of  the  trial,  might  in  the 
course  of  time  become  so  near  perfect  as  to 
restore  to  appellee  the  effective  a-se  of  the 
leg.  The  testimony  also  indicated  that  the 
most  serious  consequences  to  appellee  of  the 
Injury  probably  would  be  a  permanent  slight 
shortening  of  his  leg.  The  Judgment,  we 
think,  is  excessive  in  the  sum  of  $7,500.  If 
a  remittitur  of  that  amount  is  fUed  by  ap- 
pellee with  the  derk  of  this  court,  within 
15  days  from  this  date,  the  judgment  will  be 
reformed  and  affirmed  for  $10,000.  Other- 
wise it  will  be  reversed,  and  the  cause  will 
be  remanded  for  a  new  trial. 

On  Motion  for  Bebearlng. 

[3]  Appellant  Insists  this  court  erred  in 
holding  that  it  was  in  the  attitude  of  having 
invited  the  error  (if  any)  complained  of  in  the 
trial  court's  main  charge,  and,  as  showing 
It  was  not  in  that  attitude,  calls  attention  to 
the  fact  (which  had  not  been  overlooked)  that 
it  objected  to  the  part  of  said  charge  set  out 
in  the  opinion  of  this  court.  Whether  ap- 
pellant's objection  was  made  before  or  aft- 
er it  requested  the  special  charge  set  out  In 
said  opinion  does  not  appear  from  anything 
in  the  record,  to  which  alone  this  court  can 
look.  If  the  objection  was  made  after  ap- 
pellant requested  the  special  charge,  which 
presumably  (Nagle  v.  Simmank,  54  Tex.  Civ. 
App.  432.  116  S.  W.  862)  Influenced  the  trial 
court  to  Instruct  the  jury  as  he  did,  it 
should,  it  seems  to  us,  have  been  accompanied 
by  a  withdrawal  of  its  request  to  instruct  the 
jury  as  indicated  in  the  special  charge.  As 
the  record  is  presented  to  this  court  appel- 
lant was  in  the  attitude,  it  seems,  of  ob- 
jecting to  an  instruction  which,  in  effect,  it 
was  at  the  same  time  requesting  the  trial 
court  to  give.  That  this  is  true  is  shown  by 
the  motion  for  a  new  trial  in  which  appellanti 
while  complaining  of  the  action  of  the  court 
in  overruling  Its  objection  to  the  part  of  the 
main  charge  speclfled  above,  without  a  sug- 
gestion as  to  why  it  should  be  heard  to  do 
so,  also  complained  of  the  action  of  the 
court  in  refusing  to  give  the  special  charge. 
RaUway  Co.  v.  McDonald,  85  S.  W.  493; 
Cement  Co.  v.  Young.  140  S.  W.  378 ;  Gestean 
V.  Bishop,  181  S.  W.  696;  Railway  Co.  v. 
Smith,  155  S.  W.  361;  Oil  Co.  T.  Hanna 
(Sup.)  173  S.  W,  644. 
This  motion  is  overruled. 

HODGES,  J.,  not  sitting. 


SCHAFF  v.  SHEPHERD.  (No.  1808.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

June  1,  1917.     Rehearing  Denied 

June  14,  1917.) 

1.  Apfeai.  Airn  Ebbob  «e9281(6)— OBJCcnoif 
TO  Hypothetioai.  QaB8noN--^nmciBNcT. 

An  objection  that  a  hypothetical  question  did 
not  couform  to  the  facts  is  not  sufficiently  spe- 
cific for  purposes  of  review. 

JEd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  S  215.] 

2.  Evidence  ®=553(2)— Objectiow  to  Htpo- 
THETicAi,  Question — Scfficiicnct. 

That  a  hypothetical  question  may  have  omit- 
ted portions  of  the  evidence  is  not  a  valid  ob- 
jection since  the  omitted  elements  may  be  in- 
corporated upon  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2370.] 

3.  Evidence  <S=>552  —  Admissibiutt  —Ex- 
pert Opinion— Hypothetioai,  Questions. 

A  physician's  opinion  regarding  the  cause 
of  a  child's  illness,  based  upon  facts  stated  in  a 
hypothetical  question,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2368.1 

4.  Appeal  and  Erbob  <=9232(2)— Pbesebva- 
TioN  OF  Objections— EviDENcn—ScoFB  of 
Objection. 

Whether  a  witness'  answer  was  responsive 
need  cot  be  determined  where  its  exclusion  was 
not  requested  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1430,  1431;  Trial,  Cent 
Dig.  i  213.] 

5.  Appeal  and  Ebbor  ®=9l050(2)— HABuucsd 
Ebkob— Admittino  Evidence. 

In  action  against  a  railroad  for  the  death 
of  a  2%  year  old  child,  caused  by  poorly  heated 
cars,  the  admission  of  evidence  that  public 
schools  were  heated  to  a  certain  temperature 
was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4154.] 

6.  Apfeai,  and  Ebbob  ^=s>1050(2)— H a bmt.ks3 
Ebror — Admitting  Evidence. 

Where  defendant  carrier  claimed  that  a 
child's  death  was  dae  to  improper  care  and  not 
to  its  poorly  heated  cars,  any  error  in  admitting 
testimony  that  the  child's  mother  gave  it  as  good 
attention  as  witness  could  expect  is  harmless, 
especially  where  witness  assisted  in  caring  f(H: 
the  child,  and  was  often  with  it 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4154.] 

7.  BviDKNCE  «=»474(11)— Opinion— Cabe  of 
Child— Knowledge  of  Witness. 

Testimony  that  the  child  was  not  properly 
nursed  was  correctly  excluded  where  the  witness 
saw  it  only  three  or  four  times  dnring  a  month, 
and  did  not  know  how  its  mother  treated  it 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2206.] 

8.  Death  ^=»72— Abmisstbilitt  of  Evidence. 

Admitting  testimony  that  the  child's  mother 
had  no  property  or  means  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  91.] 

9.  Evidence  «=»553(4)  — Ofiwions— Htpo- 
thetical  Question.  ; 

A  hypothetical  question  assuming  a  fact  not 
in  evidence  is  properly  excluded. 

[Ed.   Note.— For  other   cases,   see  Evidence,      I 
Cent  Dig.  I  2373.1 
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10.  Appkai.  ahd   XhtBOB   «s>10{!0(2)— Habm> 

I.E88   EbBOK— ADlCrmNO  KVIDXNOX. 

Any  error  in  admitting  testimony  that  ordi- 
nary people  were  not  as  careful  as  a  physidan 
would  be  about  exposing  sick  children  to  the 
weather  was  harmless. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4154."] 

11.  Death  «=»31(7)— Aotion  fob  Caubino— 
Who  Mat  Sue. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  4898,  4699,  providing  that  an  action  for 
wrongful  death  may  be  brought  by  all  the  par- 
ties entitled  to  damages,  or  by  any  one  or  more 
for  th«  benefit  of  all,  a  wife  separated  from  her 
husband  and  unable  to  locate  him  may  sue  for 
their  child's  wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dfg.  f  48.] 

12.  Death  *=99(3)— Excessive  Dakages. 
$2,2S0  damages  held  not  excessive  for  the 

wrongful  death  of  a  2^  year  old  boy. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  H  125,  126,  128.] 

Appeal  from  District  Court,  Hunt  County ; 
A.  P.  Dohoney,  Judge. 

Action  by  Mrs.  Bertha  Shepherd  against 
Charles  E.  Schaff,  receiver  of  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals.    Affirmed. 

The  appeal  Is  from  a  judgment  against  ap- 
pellant in  favor  of  appellee  for  $2,250  as 
damages  she  was  entitled  toi  because  of  the 
death  of  her  son  Duncan,  due,  she  alleged, 
to  negligence  on  the  part  of  appellant. 

Appellee  alleged  and  proved  that  she  and 
rhincan,  then  2%  years  old,  were  passengers 
on  appellant's  train  which  left  Atoka,  Okl., 
for  Greenville,  Tex.,  at  about  1  o'clodt  of  the 
morning  of  December  10,  1915;  that  the 
train  reached  Denlson  between  3  and  4 
o'clock  of  that  morning ;  that  at  Denlson,  as 
directed  by  employes  of  appellant,  they  chang- 
ed from  the  car  In  the  train  which  carried 
them  there  to  a  car  In  another  train;  that  the 
weather  was  cold ;  that  the  car  they  changed 
to  was  not  heated,  but  was  cold  and  disagree- 
able and  continued  in  that  condition  until 
the  train  got  nearly  to  Greenville  two  hours 
later;  and  that,  as  a  consequence,  Duncan 
contracted  a  cold  and  was  coughing  and 
sneezing  before  the  train  reached  Greenville. 
Appellee  alleged  that  the  cold  Duncan  so  con- 
tracted resulted  In  la  grippe  and  pneumonia, 
which  caused  his  death  on  January  10,  1916. 
She  charged,  as  negligence  on  the  part  of  ap- 
pellant, a  failure  by  It  to  dlsdiarge  the  duty 
It  owed  to  her  and  Duncan  to  use  care  to 
tiave  the  car  "warm  and  comfortable,"  and 
permitting  It,  Instead,  to  be  "cold  and  dis- 
agreeable." Appellant's  answer  consisted  of 
a  general  denial,  and  a  special  plea,  among 
others  unnecessary  to  specify.  In  which  It 
alleged  that  If  the  child  contracted  cold  whUe 
on  its  train  as  charged  by  appellee,  it  was 
"slight  and  temporary"  wily,  and  that  he 
**would  have  been  quickly  restored  to  his' 
usual  health"  had  appellee  exercised  ordi- 


nary care  for  bis  comfort  and  relief.  It 
charged  that  appellee.  Instead,  negligently 
failed  to  exercise  such  care,  but  exposed  the 
dilld  "to  inclemency  of  the  weather,  and 
traveled  with  him  about  the  country  in  a 
wagon,"  etc.,  and,  after  being  advised  that 
"his  condition  was  serious"  and  "warned  that 
his  disease  would  prove  fatal,"  "left  bint 
alone"  and  negligently  failed  to  seek  or  se- 
cure medical  treatment"  for  him. 

Dlnsmore,  McMahan  &  Dlnsmore,  of  Green- 
ville, and  Chas.  C.  Huff,  of  Dallas,  for  appel- 
lant Evans  &  Shields,  of  Greenville,  for 
appellee. 

WILLSON,  O.  J.  (after  atating  the  facto 
as  above).  AH  but  2  of  the  12  assignments 
are  predicated  upon  the  action  of  the  court 
In  admitting  testimony  offered  by  appellee 
and  rejecting  testimony  (^ered  by  appellant. 

Whether,  if  the  child  was  made  sick  by  ex- 
posure to  cold  he  was  subjected  to  while  on 
the  train,  sudi  sickness  was  the  sole  proxi- 
mate cause  of  his  death,  or  neglect  on  the 
part  of  appellee  to  properly  care  for  him 
afterwards  was  also  a  cause  thereof,  were  Is- 
sues In  the  case. 

[1-4]  Appellee's  witness  Wilbanks,  a  phy- 
sician, treated  the  child  during  his  illness. 
A  hypothetical  question  calling  upon  the 
witness  to  state  the  cause  of  the  child's  death 
was  objected  to  by  appellant  on  the  ground 
that  it  "did  not  conform  to  the  testimony  in 
many  respects"  (which  respects  appellant  did 
not  in  its  objection  and  does  not  in  its  brief 
undertake  to  specify),  and  on  the  ground 
that  It  was  "speculative  and  conjectural." 
The  court  having  overruled  the  objection,  the 
witness  answered,  "The  child  died  from  pneu- 
monia, took  la  grippe,  and  after  a  period 
passed  Into  bronchial  pneumonia."  Appellee 
then  asked  the  witness,  "What  was  the  cause 
of  the  child  taking  cold  and  having  la 
grippe?"  The  question  was  objected  to  on 
the  ground  that  the  answer  "would  be  spec- 
ulative, conjectural,  and  guesswork."  Before 
the  court  ruled  on  the  objection  the  question 
was  modified  by  another  propounded  by  ap- 
pellee, as  follows,  "Assuming  the  facts  to  be 
true  as  I  have  stated  them  (in  the  hypotheti- 
cal question),  what  would  be  the  cause  o£  the 
child  having,  the  grip?"  This  was  objected 
to  on  the  same  groimds.  The  objection  being 
overruled,  the  witness  answered,  "In  cases  of 
pneumonia  or  la  grippe  we  seek  to  get  a  his- 
tory of  exposure  or  contact,  and  getting  the 
history  of  this  child  we  naturally  suspected 
that  the  cold  was  contracted  <m  the  trip  down 
here."  It  Is  plain,  we  think,  that  appellant 
has  no  right  to  oomplaln  here  of  the  action 
of  the  court  in  overruling  its  objections  on 
the  grounds  stated.  If  the  hypothetical  ques- 
tion did  not  "conform  to  the  facts,"  appellant 
in  ite  objection  should  have  specified  In  what 
respects  it  did  not  conform  to  the  testimony. 
Dralle  v.  Town  of  Reedsburg,  140  Wis.  319, 
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122  N.  W.  771.  Moreover,  that  the  question 
may  hare  omitted  elements  which  appellant 
thought  it  should  Include  was  not  a  valid  ob- 
jection to  It.  Appellant  might  have  embod- 
ied such  omitted  elements  in  questions  to  the 
witness  upon  cross-examination,  and  In  that 
way  have  obtained  the  opinion  of  the  wit- 
ness on  its  theory  of  the  facts  of  the  case. 
Railway  Co.  v.  Compton,  75  Tex.  667,  13  S. 
W.  C6T;  Railway  Co.  v.  Greathouse,  82  Tex. 
104,  17  S.  W.  834 ;  note  to  State  v.  Crowe,  18 
Ann.  Cas.  646 ;  17  Cyc.  242.  It  is  obvious 
that  the  questions  called  for  the  witness' 
opinion  as  an  expert,  on  the  facts  stated  to 
him,  as  to  the  cause  of  the  child's  illness. 
We  understand  such  opinions  are  admissible 
for  whatever  the  jury  may  think  they  are 
worth  as  evidence.  Whether  the  answer  of 
the  witness  to  the  question  last  propounded 
to  him  was  irresponsive  or  not  need  not  be 
determined,  as  appellant  did  not  ask  that  it 
be  excluded  on  that  ground. 

[51  The  same  witness,  over  appellant's  ob- 
jection that  it  was  Immaterial  and  irrelevant, 
was  allowed  to  testify  that  he  thought  "that 
In  the  public  schools  It  Is  required  that  they 
he  kept  at  a  temperature  of  from  65  to  70  de- 
grees." We  think  the  objection  should  have 
been  sustained  and  the  testimony  excluded, 
but  that  the  error  in  admitting  it  is  not  a 
reason  why  the  Judgment  should  be  reversed. 
It  Is  not  at  all  probable  that  it  Influenced  the 
Jury  to  render  a  verdict  they  otherwise  would 
not  have  rendered. 

16]  For  the  same  reason.  If  we  were  satis- 
fied it  was  error  under  the  circumstances 
shown  in  the  record  to  permit  the  witness 
Frazier  to  testify,  over  appellant's  objection 
that  It  was  the  opinion  and  conclusion  of  the 
witness,  that  while  the  child  was  sick  ap- 
pellee gave  him  "as  good  attention  as  he 
(the  witness)  could  espect  any  mother  to 
give  her  child,"  we  would  overrule  the  as- 
signment presenting  that  matter.  But  we  are 
not  satisfied  the  testimony  was  not  admis- 
sible. It  appeared  tliat  the  witness  and  his 
wife  visited  appellee  as  often  as  twice  a  day 
during  the  time  the  child  was  111  and  assisted 
appellee  In  caring  for  him.  We  are  Inclined 
to  think  the  testimony  was  within  an  excep- 
tion to  the  opinion  rule,  which  permits  a  wit- 
ness to  "summarize  human  conduct  by  stat- 
ing the  effect  which  it  produced  on  his  mind." 
17  Cyc.  95;  Wilson  v.  Railway  Co.,  18  E.  I. 
598,  29  Atl.  300;  Myers  v.  State  (Cr.  App.) 
39  S.  W.  111. 

[71  We  do  not  think  there  was  inconsisten- 
cy between  the  act  of  the  court  in  admitting 
the  testimony  Just  referred  to  and  his  act 
in  excluding  the  testimony  of  the  witness 
Land  offered  by  appellant,  that  the  child  was 
not  properly  nursed  and  attended  to,  but 


was  neglected  during  his  last  sickness.  It 
appeared  from  liand's  testimony  that  he  saw 
the  child  only  three  or  four  times  during  the 
month  intervening  between  the  time  he  • 
reached  Greenville  from  Oklahoma  and  his 
death,  and  knew  nothing  about  how  appellee 
treated  him. 

[J]  It  was  not  error  for  the  court  to  per- 
mit appellee  to  testify  that  she  did  not  "have 
any  means  or  property  of  any  character." 
Railway  Co.  v.  Vaughn,  23  S.  W.  745;  Rail- 
way Co.  V.  Tounger,  90  Tex.  387,  38  S.  W. 
1121;  Railway  Co.  v.  Washington,  24  Tex. 
Civ.  App.  422,  58  S.  W.  1042. 

[91  Nor  was  it  error  to  sustain  appellee's 
objection  to  the  hypothetical  question  pro- 
pounded by  appellant  to  its  witness  Dr.  Mc- 
Brlde.  There  was  no  testimony  showing 
the  child  was  left  unattended  "for  a  con- 
siderable length  of  time"  while  he  was  suf- 
fering with  pneumonia. 

[101  If  the  testimony  of  Dr.  Cantrell  com- 
plained of  in  appellant's  eighth  and  ninth  as- 
signments, that  ordinary  people  frequently 
were  not  as  careful  as  a  physician  would  l)e 
about  exposing  sick  children  to  the  weather, 
should  have  been  excluded,  we  think  the  error 
in  admitting  It  should  be  treated  as  harmless. 

[11]  The  contentlcjn  made  that  the  Judg- 
ment "is  not  a  final  Judgment  or  a  valid 
Judgment"  is  on  the  theory  that  G.  B.  Shep- 
herd, who  was  appellee's  husband  and  the 
child's  father,  was  not  a  party  to  the  suit 
so  as  to  be  bound  by  It.  In  her  petition  ap- 
pellee alleged  that  she  and  her  said  hu<:band 
"separated  practically  three  years"  before 
the  time  when  the  child  was  made  sick  as 
charged  by  her,  and  that  his  whereabouts  was 
unknown  to  her,  and  further  alleged  that  she 
then  had  a  suit  for  a  divorce  from  him  pend- 
ing. She  prayed  "that  she  be  permitted  to 
prosecute  this  suit  in  her  own  name  and  for 
her  own  benefit"  and  for  the  benefit  of  her 
said  husband  "in  so  far  as  he  may  have  in- 
terest in  this  cause  of  action."  The  Jury 
found  that  she  alone  was  entitled  to  recover 
of  appellant  on  account  of  the  death  of  the 
child,  and  Judgment  accordingly  was  ren- 
dered in  her  favor,  and  that  her  husband 
take  nothing  by  the  suit  We  think  the 
contention  is  without  merit.  The  statute  pro- 
vides tliat  such  an  action  shall  be  for  the 
sole  and  exclusive  benefit  of  the  surviving 
parents,  and — 

"may  be  brought  by  all  of  the  parties  entitled 
thereto,  or  by  any  one  *  *  *  of  them  for  tlie 
benefit  of  all."  Articles  4698  and  4699,  Vernon's 
Statutes. 

[121  We  do  not  think  the  verdict  was  ex- 
cessive. Railway  Co.  t.  Cullen,  29  S.  W. 
256. 

The  Judgment  is  affirmed. 
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ATTERBDBT  v.  HOKTON  ft  HOB.TON. 
(No.  7387.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  11,  1917.     Rehearing  Denied 

June  21,  1917.) 

1.  Masixb  and  Sekvant  «=3201(4)— Unbatb 
Condition  or  Plack  of  Woek— vice  Prin- 
cipal. 

If,  through  a  fellow  servant's  negligence, 
bricks  were  iHled  aroand  the  edge  of  a  manhole 
in  which  a  bricklayer  was  working,  creating  dan- 
ger uf  his  being  injured  by  falling  brick,  the  em- 
ployers would  be  liable  if  such  dangerous  condi- 
tion of  the  premises  was  discovered  by  their 
foreman,  who  was  their  vice  principal,  in  time  to 
tiare  it  remedied  by  the  use  of  ordinary  care  be- 
fore the  bricklayer  was  injured  as  a  result  fhere- 
of,  and  the  foreman  failed  so  to  do. 

[Ed.  Note.— For  other  coses,  see  Master  and 
.Servant,  Cent  Dig.  {  624.] 

2.  Masteb  and  Sebvant  iS=>286(27)  —  INJU- 
luts— Questions  fob  Jubt. 

Where  a  bricklayer  working  in  a  manhole 
i^as  struck  by  falling  brick  claimed  to  have  fal- 
Ittii  from  brick  negligently  allowed  to  be  piled  too 
near  the  edge  of  the  manhole,  evidence  held  to 
make  the  master's  negligence  a  question  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  1032.] 

Appeal  from  DlstrlcfCourt,  Harris  County; 
Wm.  Maaterson,  Judge. 

-Action  by  A.  T.  Atterbury  against  Horton 
&  Horton.  From  Judgment  for  defendants, 
plaintiff  appeals.     Reversed  and  remanded. 

Woods,  King  ft  John,  of  Houston,  for 
uppellant  Andrews,  Streetman,  Burns  & 
Logue,  of  Houston,  for  appellees. 

PLEASANTS,  C.  J.  This  suit  was  brought 
l>y  appellant  against  appellees  to  recover 
damages  for  personal  injuries  which  plaintiff 
alkies  were  caused  by  the  negligence  of  the 
defendants.  The  petition  alleges,  and  the 
e\'idence  shows,  that,  while  In  the  employ- 
ment of  defendants  in  the  capacity  of  a 
bricklayer  and  engaged  in  laying  brick  in  an 
excavation  In  a  street  of  the  city  of  Houston 
altmg  which  defendants  were  constructing 
a  sewer  for  said  dty,  plaintiff  was  injured  by 
a  brick  which  fell  Into  the  excavation  and 
struck  him. 

The  following  are  the  grounds  of  negligence 
alleged  in  the  petition: 

"(a)  In  failing  and  refusing  to  furnish  plain- 
tiff with  a  reasonably  safe  place  to  work  and 
perform  hfs  duties. 

"(b)  In  failing  and  refusing  to  place  a  proper 
guard  around  said  hole  to  prevent  brick  or  other 
substances  from  slipping,  rolling,  or  falling  in 
and  injuring  plaintiff. 

"(c)  In  permitting  and  placing,  or  causing  to 
be  placed,  large  quantities  and  numbers  of  brick 
on  the  planks  over  one  side  of  said  hole,  and  in 
close  and  dangerous  proximity  to  the  edge  of 
snid  plank  over  said  hole,  and  in  permitting;  and 
placing,  or  causing  to  be  placed,  large  quantities 
of  brick  around  the  edge  of  said  hole  in  close  and 
(lanperous  proximity  thereto,  from  which  said 
plank  or  from  the  edge  of  said  hole  one  of  the 
said  brick  either  fell,  slipped,  or  rolled  into  said 
bole  and  struck  plaintiff  and  injured  htm,  as 
above  alleged. 


"(d)  In  placing,  and  causing  or  permitting  to 
be  placed,  orick  one  upon  the  other  around  said 
hole  and  on  said  planks,  so  high  until  one  of 
them  fell,  slipped,  or  rolled  off  and  injured  plain- 
tiff as  aforesaid. 

"(e)  In  failing  and  refusing  to  provide  a  safe 
means  of  lowering  the  brick,  which  plaintiff  was 
required  to  lay  and  place,  from  the  surface  to 
the  bottom  of  said  hole." 

The  defendants  answered  by  general  de- 
murrer, special  exceptions,  and  general  de- 
nial, and  further  specially  pleaded  that  plaln- 
tlfTs  Injury  was  the  result  of  an  unavoid- 
able accident,  that  plaintiff  assumed  the 
risk  of  such  injury,  and,  if  the  injury  was 
due  to  the  negligence  of  any  one,  it  was  the 
negligence  of  a  fellow  servant  of  plaintiff. 

After  bearing  the  evidence,  the  trial  court 
instructed  the  Jury  to  find  a  verdict  for  the 
defendants,  and,  upon  the  return  of  such 
verdict.  Judgment  was  rendered  in  accordance 
therewith. 

Under  an  appropriate  assignment  of  error, 
the  appellant  complains  of  the  charge  in- 
structing the  Jury  to  return  a  verdict  for  the 
defendants.  The  first  proposition  submitted 
under  the  assignment  is  as  follows: 

"The  evidence  being  sufficient  to  justify  the 

J'ury  in  finding  that  defendants'  vice  principal 
:new  that  bricks  were  piled  in  close  proximity 
to  the  edge  of  the  platform  under  which  plaintiff, 
a  servant  of  defendant,  was  at  work,  and  that 
danger  existed  of  one  or  more  such  bricks  beinjg 

i'arred  or  knocked  off  of  such  platform  and  fall- 
Dg  on  plaintiff  and  injuring  him,  in  time  to 
have  either  warned  the  plaintiff  or  to  have  bad 
such  danger  remedied  before  any  such  bricks 
should  fall  off,  or  be  jarred  or  knocked  off  of 
such  platform,  at  the  risk  of  injury  to  plaintiff, 
and  plaintiff  having  actually  suffered  injury  as 
a  result  of  a  brick  falling  from  the  said  plat- 
form, and  no  affirmative  defense  being  establiah- 
ed  by  undisputed  evidence,  it  was  error  for  the 
trial  court  to  instruct  the  jury  peremptorily  to 
find  in  favor  of  defendants." 

The  excavation  In  which  plaintiff  was 
working  was  30  or  35  feet  deep  and  20  feet 
In  diameter.  At  the  time  of  his  injury,  he 
was  8  or  10  feet  from  the  bottom  of  the  ex- 
cavation engaged  in  the  work  of  walling  it 
up  with  brick.  The  brick  used  in  the  work 
was  passed  to  him  by  a  fellow  servant,  who 
lowered  them  in  a  bucket  attached  to  a  rope. 
The  man  who  lowered  the  brick  stood  on  a 
platform  made  of  several  large  pieces  of 
lumber  laid  across  the  top  of  the  hole.  This 
platform  extended  from  the  center  of  the 
hole  to  within  a  short  distance  of  the  edge 
of  one  side  of  the  hole.  The  brick  were 
lowered  from  the  side  of  the  platform  over 
the  center  of  the  hole.  At  the  time  plain- 
tiff was  struck,  he  was  working  on  the  side 
of  the  hole  near  which  the  platform  before 
mentioned  was  laid,  and  was  seven  feet  or 
more  from  the  center  of  the  hole  where  the 
brick  were  being  lowered  as  before  stated. 
There  was  a  pile  of  several  thousand  brick 
about  25  feet  from  the  edge  of  the  hole. 
By  the  method  in  which  the  work  was  usual- 
ly carried  on,  one  or  more  of  defendant's  em- 
ploy^ would  take  brick  in  a  wheelbarrow 
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from  the  pile  before  mentl(med  to  within  a 
few  feet  of  the  hole,  and  from  these  brick 
would  flu  the  bucket  used  by  the  man  who 
lowered  the  brick  In  the  hole  and  pass  it  to 
blm.  All  of  the  employes  engaged  in  this 
work  were  Instructed  not  to  pile  brick  on  the 
platform  or  nearer  than  6  or  6  feet  from 
the  edge  of  the  hole. 
Plaintiff  testified: 

"At  the  time  I  waa  struck,  I  gueu  I  was 
■tandinc  about  two  feet  or  two  feet  six  inches 
fr<»ii  the  side  of  the  hole,  to  the  best  of  my 
recollection.  That  would  throw  me  then  about 
seTen  feet  six  inches,  or  something  like  that, 
from  the  center  of  the  hole.  I  had  just  asked  the 
time  at  20  minutes  past  4  on  a  Saturday  time, 
and  no  sooner  asked  the  time  than  I  was  knock- 
ed down;  that  was  in  the  afternoon,  on  Satur- 
day. The  brick  I  was  laying  down  there  would 
be  passed  down.  There  would  be  a  negro  on  top. 
That  negro  would  stand  right  dead  in  the  center 
of  the  hole.  It  is  the  hole  around  here  (indi- 
cating), and  he  would  stand  right  in  the  center 
here:  he  was  letting  the  brick  down  in  a  buck- 
et. H«  stood  right  in  the  center.  He  would  get 
in  the  center  of  the  bole.  There  was  a  few 
planks  laid  across  one  side  of  it,  and  he  stood 
m  the  center  of  the  bole  and  let  the  brick  down 
in  a  budcet  He  got  the  brick  by  the  negroes 
on  the  top  bringing  them  to  him.  They  got  the 
brick  about  25  or  35  feet  away  from  the  hole. 
There  were  no  bricks  piled  close  to  that  hole  or 
on  those  planks  when  I  went  down  there  at  1 
o'clock.  When  I  went  down  there  at  1  o'clock, 
they  were  25  or  30  feet  away  from  it.  I  did  not 
get  out  of  the  hole  from  1  o'clock  until  the  time 
the  brick  fell  on  me,  when  I  was  Injured.  A 
man  by  the  name  of  Mr.  Farrell  (Fahr)  custom- 
arily stayed  up  on  top  of  the  surface  around  tiiat 
hole  and  directed  the  placing  of  the  brick.  He 
was  the  foreman.  *  *  *  It  was  his  business 
to  discharge  and  employ  the  men  on  top  of  the 
ground.  I  say  when  I  went  down  there  at  1 
o'clock  there  wasn't  any  brick  nearer  than  25 
oi;_30  feet  to  the  edge  of  the  hole,  at  two  or  three 
mmutes  to  1  there  wasn't.  Mr.  Farrell  was 
there  when  I  went  down.  I  spoke  to  him  several 
times  during  the  afternoon.  To  the  best  of  my 
recollection,  it  was  a  little  after  4  o'clock,  a 
quarter  past  4,  or  something  like  that,  I  8p<^e 
to  Mr.  Farrell  (Fahr)  before  this  accident  1 
would  say  it  was  5  or  10  minutes  before  the  ac- 
cident occurred.  I  hear  Mr.  Farrell  (Fahr)  talk- 
ing on  top  of  the  ground.  •  •  •  A  brick- 
layer by  the  name  of  ETtie  was  down  there  with 
me.  That  brick  struck  me  right  on  the  left  side 
just  about  above  my  hip,  almost  to  the  center  of 
my  back.  It  knocked  me  out.  That  is  all  I  re- 
member of  it  right  then  until  I  came  to,  above  the 
hole.  I  was  carried  out  of  the  hole  by  Farrell 
and  Mr.  Etie,  the  brick  mason.  Those  two  men 
carried  me  oat  of  it.  I  was  unconscious  and 
didn't  know  anything  until  I  got  up.  They  told 
me  afterwards  who  carried  me  out.  All  I  can 
remember  doing  after  the  brick  struck  was  roll- 
ing on  the  planks  I  was  working  on.  When  I 
came  to,  regained  conaciousness,  the  first  thing 
I  remember  I  was  in  the  Uttle  tent  on  the  right 
of  the  hole,  right  against  that  negro  church 
there,  and  he  turned  to  me  and  said,  'Just 
wait  a  minute,  Atterbury,  and  we  will  send  for 
a  hack  for  yon,'  and  as  I  came  out  of  the  tent — 
they  pulled  the  clothes  on  me  the  best  they  could 
and  carried  me  around  past  the  hole — the  brick 
was  scattered  all  around  on  top  of  the  bole. 
There  was  brick  on  top  of  the  plank  where  the 
negro  waa  passing  the  brick  down.  I  cannot 
estimate  what  number  of  bricks  were  on  the 
planks.  I  should  say  roughly  between  400  or 
500  bricks  scattered  around  there.  Those  brick 
were  right  to  the  last  plank  that  was  over  the 
hole.  They  were  one  on  top  of  the  other,  just 
piled  up  there.    They  looked  to  me  aa  if  they 


were  dumped  there.  They  weren't  stacked.  I 
guess  those  brick  were  piled  up  about  18  indies 
or  2  feet  on  the  plank  oo.  top  of  the  hole.  I 
would  say  the  brick  were  piled  about  6  or  8 
inches  from  the  edge  of  that  hole,  some  maybe 
nearer  than  that  Tbtn  was  bri(^  scattered  all 
around  that  hole.  They  were  dumped.  Those 
brick  were  on  the  same  side  of  the  hole  that  I 
was  in  when  I  was  struck;  they  were  piled  up 
above  my  head.  If  a  brick  had  fallen  from  the 
bucket  that  was  being  let  down  by  the  negro  in 
the  center  of  the  hole,  it  would  have  been  impos- 
sible for  it  to  have  hit  me.  It  would  have  missed 
me  about  7  feet  or  7  feet  6  inches." 

Mx.  Fahr,  defWdant's  foreman,  who  is 
called  Mr.  Farrell  by  plaintiff,  testified: 

"Of  course,  every  four  or  five  minutes  I  would 
be  around  there  to  see  if  everything  was  going 
right" 

And  farther  on  cross-examination: 

"I  had  been  there  just  a  little  while  before.  I 
never  was  any  farther  away  than  15  or  20  feet, 
approximately  20  feet  away  from  there  where  we 
were  moving  an  engine  out  I  was  right  where 
I  could  see.  Of  course,  I  might  have  been  right 
behind  the  engine.  Of  course,  if  I  was  behind 
the  engine  I  couldn't  see.  I  didn't  go  behind  the 
engine  and  stand  there.  My  position  was  where 
I  could  see  all  around  the  works  there." 

The  witness  Claud  Tibbs  testified: 
"My  name  is  Claud  ^bbs.  I  am  working  for 
Horton  &  Horton.  I  have  been  working  for 
them  about  four  year*.  On  the  31st  of  May, 
1913,  I  was  working  for  Horton  &  Horton.  I 
know  Mr.  A.  T.  Atterbury,  the  gentleman  there. 
I  was  on  the  job  when  a  brick  struck  him  out 
there  in  the  manhole.  I  don't  know  whether 
there  was  any  one  standing  immediately  above 
the  brick,  where  it  fell  from.  I  didn't  see  any- 
body; I  didn't  see  anybody  then  standing  there 
where  the  brick  f^,  not  that  I  noticed.  I  don't 
know  how  came  that  brick  to  fall.  There  was  no 
wheelbarrow  there  at  the  time ;  there  was  none 
there  that  I  know  of.  I  told  you  to-day  at  noon 
that  a  wheelbarrow  might  have  dumped  it  there. 
That  is  the  way  that  brick  might  have  gotten 
in  there ;  I  told  you  that.  I  didn't  see  anybody 
with  a  wheelbarrow  just  above  the  place  where 
the  brick  fell  from." 

[1]  While  this  testimony  is  meager  and 
unsatisfactory  upon  the  question  of  where 
the  brlcb  whidi  struck  plaintiff  came  from 
and  how  it  was  precipitated  Into  the  bole^ 
we  think  It  sufildent  to  authorize  a  finding 
that  it  came  from  the  pile  of  brick  which 
plaintiff  testified  he  saw  piled  around  the 
edge  of  the  hole  and  on  the  platform  after 
he  was  taken  from  the  hole  and  regained 
consciousness,  and  either  because  of  the  man- 
ner in  which  they  were  piled,  or  by  a  jar 
caused  by  those  working  around  the  brick, 
one  of  them  fell  Into  the  hole  and  struck 
plaintiff.  That  the  presence  of  these  brid: 
as  described  by  plaintiff,  under  the  existing 
conditionB,  rendered  his  place  of  work  un- 
safe, cannot  be  questioned.  Conceding  that 
this  unsafe  condition  of  the  place  was  caused 
by  the  negligence  of  a  fellow  servant,  if  such 
condition  was  discovered  by  defendants'  fore- 
man, who  was  their  vice  prindpal,  in  time  to 
have  remedied  it  by  the  use  of  ordinary  care 
before  plaintiff  was  injured  as  a  result  there- 
of and  be  failed  so  to  do,  the  defradants 
would  be  liable  for  injury  to  plaintiff  eo 
caused. 
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If  there  wore  plies  of  brick  around  the 
hole  and  on  the  platform  shortly  after  plain- 
titTs  Ii)Jnr7,  as  testified  by  bim,  an  Inference 
stronger  than  a  mere  surmise  or  suspicion 
might  be  drawn  that  this  condition  existed 
for  some  length  of  time  before  the  accident 
In  which  plaintiff  was  injured.  The  evidence 
nei^tlves  the  idea  that  these  brick  were  put 
there  after  the  accident,  and  also  tends  to 
show  that  they  were  not  dumped  or  piled 
there  Immediately  preceding  the  accident 
From  the  quantl^  of  them,  it  would  have 
taken  some  time  for  one  man  to  have  placed 
them  there  from  the  larger  pile  25  feet  away. 

[2]  Fahr  testified  that  he  "was  around 
there  every  four  or  five  minutes  to  see'  if 
everything  was  going  right"  The  jury  might 
have  found  from  this  testimony  that  he  did 
see  the  dangerous  conditions  surrounding 
the  hole  in  time  to  have  remedied  them  and 
negligently  failed  to  use  proper  care  to  pro- 
tect plaintiff,  notwithstanding  his  statement 
that  the  last  time  he  looked  at  the  platform 
he  did  not  see  a  bilck  on  it  The  dangerous 
condition  of  the  premises,  if  It  existed  as 
testified  to  by  the  plaintiff,  could  have  been 
remedied  immediately  and  easily.  It  is  clear 
that,  U  Fahr  knew  of  this  condition  and 
failed  to  use  proper  care  to  protect  plaintiff 
from  injury  thereby,  defendants  would  be  li- 
able for  such  Injury.  Kallway  Co.  v.  Sasse, 
22  S.  W.  187;  Railway  Co.  v.  Hohn,  1  Tex, 
Civ.  App.  36,  21  S.  W.  942 ;  Paul  Stone  Co. 
r.  Saucedo,  ITl  S.  W.  1038. 

We  think  the  trial  court  erred  In  taking 
the  case  from  the  jury.  It  follows  that  the 
judgment  should  be  reversed,  and  the  cause 
remanded,  and  It  has  been  so  ordered. 

Reversed  and  remanded. 


FtOXD  et  al.  v.  SEAT  ot  al.    (No.  7383.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  3,  1917.     Rehearing  Denied 

May  24,  1917.) 

Paktition  €=»9(1)— Act  of  PABittro— Conclu- 
sivnrass. 

A  partition  of  property  having  been  made 
bet-ween  the  children  and  widow  of  testator,  by 
deeds  from  executor  to  the  widow  and  by  them 
to  the  children,  on  the  theory  that  the  will  did 
not  attempt  to  dispose  of  the  widow's  community 
interest,  and  having  for  years  been  acted  on  and 
acquiesced  in  by  them  with  full  knowledge  of 
the  facts,  is  binding  on  them,  and  estops  the 
children  from  asserting  against  the  widow's 
mortgagees  an  Interest  nnder  tiie  will  in  the 
lands  which  passed  to  her  by  tho  partition, 

rSd.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  {{  26-31.] 

Appeal  from  District  Court,  Madison  Coun- 
ty ;    8.  W.  Dean,  Judge. 

Action  by  M.  D.  Seay  and  others  against 
James  Floyd  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeaL    Affirmed. 

3.  M.  Brownlee,  of  Madisonville,  and 
"Woods,  King  k  John,  of  Houston,  for  appel- 
lAzits.  Dean,  Humphrey  &  Powell,  of  Hunts- 
-v-ille,  for  appellees; 


QRAVBS,  J.  This  stdt  was  bronght  by 
M.  D.  Seay  and  others,  as  plaintiffs,  against 
James  Floyd  and  others,  as  defendants,  on 
two  promissory  notes  executed  by  two  of 
the  defendants,  HoUan  Floyd  and  Yetta 
Floyd,  and  to  foreclose  a  deed  of  trust  given 
by  them  and  another  defendant,  J.  W.  Floyd, 
to  secure  the  notes,  upon  three  tracts  of  land, 
the  first  of  which,  and  the  only  one  involved 
in  the  controversy,  is  described  as  containing 
about  1,000  acres  out  of  the  Nunn  and  Stew- 
art tract  in  the  Isabella  Townsend  league  In 
Madison  county,  Tex. 

Plaintiffs  alleged  that  HoUan  Floyd  had, 
on  the  16th  day  of  June,  1916,  conveyed  to 
James  Floyd,  Mary  Cassldy,  and  U  H.  Floyd, 
who  are  also  defendants  herein,  a  part  of 
this  tract  No.  1 ;  that  by  virtue  of  that  deed, 
and  otherwise  and  beyond  the  deed,  the  de- 
fendants James  Floyd,  Mary  Oassidy,  and  L. 
H.  Floyd  were  asserting  claims  to  this  tract 
of  land,  whidi  claims  were  alleged  to  be 
subordinate  to  the  deed  of  trust  de<;lared  on ; 
and  foreclosure  was  sought  as  against  all 
parties  defendant 

Defendants  James  Floyd,  h.  H.  Floyd, 
Mary  Cassldy,  the  last  joined  by  her  hus- 
band, and  Mrs.  Hollan  Floyd  filed  their  an- 
swer, whl(^,  among  other  things,  alleged 
that  defendants  James  Floyd,  Mary  Cassldy, 
and  Ii.  H.  Floyd  (who  were  the  children  of 
O.  A.  Floyd,  the  deceased  husband  of  defend- 
ant Hollan  Floyd)  held  title  to  this  1,000 
acres  luider  the  last  will  and  testament  of 
their  deceased  father,  O.  A.  Floyd,  in  that, 
while  this  1,000  acres  had  been  originally  the 
community  property  of  G.  A.  Floyd  and  Hol- 
lan Floyd,  he  had  by  bis  will  devised  to  his 
wife,  HoUan  Floyd,  640  acres  of  land  out  of 
bis  separate  property,  and  had  by  the  terms 
of  his  will  undertaken  to  dispose  of  this 
1,000-acre  tract,  along  with  other  lands,  as 
bis  separate  and  individual  property  to  the 
three  named  defendants,  James  Floyd,  li.  H. 
Floyd,  and  Mary  Cassldy,  and  that  his  wid- 
ow, Hollan  Floyd,  had  accepted  under  the 
terms  of  the  will,  whereby  she  bad  lost  any 
claim  she  might  have  to  the  1,000-acre  tract, 
which  under  the  will  vested  in  the  three  nam- 
ed defendants;  that,  if  Hollan  Floyd  bad 
ever  claimed  or  held  any  interest  in  this  land, 
on  or  about  August  10,  1910,  she  had  by  a 
deed,  duly  executed  and  delivered,  conveyed 
it  to  L.  H.  Floyd,  who  held  for  himself  and 
bis  codefendants,  James  Floyd  and  Mary 
Cassldy.  They  likewise  declared  this  deed  of 
trust  a  cloud  upon  their  title  to  the  land 
and  prayed  for  its  cancellation. 

By  a  supplemental  petition  plaintiffs  gen- 
erally denied  the  allegations  of  defendants' 
amended  answer,  and  further  pleaded  that 
the  will  of  G.  A.  Floyd  did  not  undertake  to 
dispose  of  any  interest  in  the  community 
property  of  himself  and  wife,  Hollan  Floyd, 
other  than  his  own  one-half;  that  one  H.  B. 
Pruitt  was  made  independent  executor  of 
the  will  and  given  full  power  to  partition  tb>> 
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estate  of  G.  A.  Floyd  among  bis  l^atees  and 
devisees.  Ttie  supplemental  petition  set  out 
in  full  a  list  of  the  land  therein  alleged  to 
have  been  the  separate  lands  of  O.  A.  Floyd, 
deceased,  and  also  the  community  properts  of 
G.  A.  Floyd,  deceased,  and  HoUan  Floyd.  It 
also  alleged  that  subsequent  to  the  probating 
of  the  will  H.  B.  Pruitt,  as  executor,  acting 
thereunder,  and  acting  togetlier  with  Hollan 
Floyd,  made  a  partition  of  the  community 
property,  and  that  in  that  partition  1,213% 
acres  of  land,  a  part  of  the  Isabella  Towns- 
end  survey,  which  included  the  1,000  acres 
in  question,  was  set  aside  to  HoUan  Floyd  in 
satisfaction  of  her  community  Interest  in  the 
lauds  of  G.  A.  Floyd,  deceased,  and  that  the 
executor,  Joined  by  Hollan  Floyd,  set  apart 
and  deeded  to  each  of  the  residuary  legatees 
of  6.  A.  Floyd,  appellants  herein,  lands  out 
of  the  community  estate,  spedflcally  describ- 
ed, except  that  to  Mary  S.  Floyd,  now  de- 
fendant Mary  Cassldy,  there  was  set  apart 
lands  out  of  the  Musquez  survey  in  Madison 
county,  Tex.,  which  lands  were  the  separate 
property  of  the  estate  of  G.  A.  Floyd,  deceas- 
ed. They  further  alleged  that  the  lands  so 
set  apart  and  deeded  to  the  said  defendants 
were  by  each  of  them  accepted;  that  they 
went  into  possession  of  the  tracts  of  land 
conveyed  to  them  respectively,  all  of  them 
knowing  that  those  tracts  of  land  had  been 
conveyed  to  them  in  full  settlement  of  their 
Interest  under  the  wUl  of  O.  A.  Floydi  de- 
ceased. 

By  respective  denials  npon  both  sides  is- 
sues were  Joined  upon  these  matters.  The 
trial  was  before  a  Jury,  and  the  court  sub- 
mitted three  special  issues:  Nos.  1  and  2 
upon  whether  or  not  the  above  alleged  deed 
of  August  10,  1910,  from  Hollan  Floyd  to  I* 
H,  Floyd,  was  ever  executed  and  delivered, 
and  whether  it  conveyed  the  1,000  acres, 
and  whether  any  of  the  plaintiffs  in  the  suit 
had  actual  notice  thereof  before  accepting 
the  trust  deed  they  sought  to  foreclose.  No. 
3  was  as  follows: 

"Did  the  plaintiffs  herein,  or  either  of  them, 
have  any  actual  notice  of  any  claim  by  the  de- 
fendants Jim  Floyd,  Mary  Cassidy,  or  Lemuel 
H.  Floyd  to  the  above  1,000-acre  tract  of  land 
growing  out  of  the  claim  that  the  land  was  held 
in  trust  by  their  mother,  HoUan  Floyd,  under 
the  deed  from  H.  B.  Pruitt,  executor,  introduced 
in  evidence  herein?  And  if  you  find  that  either 
of  the  plaintilTs  had  such  notice,  then  state 
which  of  them  had  such  notice." 

The  Jury  answered  each  issue,  "No."  The 
court  thereupon,  reciting  the  verdict,  and 
further  reciting  that  the  court  "found  in 
favor  of  plaintiff  all  issues  of  fact  raised  by 
the  pleadings  and  evidence  and  not  submit- 
ted to  Jury,"  rendered  Judgment  In  favor 
of  plaintiffs  against  Hollan  Floyd  and  Tetta 
B.  Floyd  for  $6,224.64,  and  further  for  $622.- 
46  attorney's  fees,  with  Interest  at  10  per  cent, 
on  the  first  sum  and  6  per  cent  on  the  second 
sum  from  Judgment  date,  May  15, 1916,  togeth- 
er with  all  costs ;  and  it  was  further  adjudged 
that  the  lien  of  the  deed  of  trust,  as  it  ex- 


isted April  21,  1915,  bo  as  against  e&ch  and 
all  defendants  foreclosed  on  the  tracts  of 
land  described  in  plaintiffs'  petition,  includ- 
ing the  1,000  acres,  more  or  less,  out  of  the 
Isabella  Townsend  survey,  first  above  de- 
scribed. 

Defendants  James  Floyd,  L.  H.  Floyd, 
Mary  Cassldy,  Joined  by  her  husband,  and 
Mrs.  Hollan  Floyd,  filed  a  motion  for  new 
trial,  which  was  by  the  court  on  the  20th 
day  of  May,  1916,  considered  and  overruled ; 
defendants  James  Floyd,  L.  H.  Floyd,  Mary 
Cassldy,  and  husband,  John  Cassldy,  except- 
ing and  giving  notice  of  appeal  to  this  court, 
which  was  later  duly  perfected. 

Since  neither  of  the  parties  against  whom 
the  money  Judgment  was  rendered  have  ap- 
pealed, there  is  really  but  a  single  question 
involved  upon  this  appeal,  and  that  is  pre- 
sented by  those  against  whom  the  Judgment 
was  alone  one  of  foreclosure  upon  the  1,000 
acres  of  land,  and  is  as  follows:  Was  this 
1,000  acres  of  land  properly  subject  to  fore- 
closure, as  against  the  claims  of  these  ap- 
pellants thereto,  upon  the  deed  of  trust  giv- 
en th«:eon  by  other  parties,  and  existing 
against  it  under  the  facts  above  detailed? 
Or  did  the  appellants  own  the  land  at  the 
time  the  other  parties  attempted  to  inciun- 
ber  it  by  the  deed  of  trust,  and  hence  was 
the  attempt  ineffective  as  against  their  ti- 
tle? 

Since  the  Jury,  in  answering  special  Issues 
Nos.  1  and  2,  found  that  the  alleged  deed  of 
August  10,  1910,  was  never  executed,  the 
only  remaining  claim  of  appellants  to  the 
land  is  that  urged  under  their  assignments 
presented  here,  which  may  be  thus  epito- 
mized: 

That  in  his  will  George  A.  Floyd  devised 
to  his  wife,  Hollan  Floyd,  640  acres  out  of 
his  separate  lands,  and  also  certain  person- 
al property  belonging  to  their  community 
estate,  consisting  of  horses,  mules,  cattle, 
furniture,  farming  utensils,  etc.,  which  she 
would  not  otherwise  have  hem  entitled  to 
or  obtained,  and  then,  after  bequeatbing  cer- 
tain other  community  property  to  his  diil- 
dren,  concluded  the  will  by  saying: 

"All  the  remainder  of  my  estate,  real,  pergonal 
and  mdzed,  not  heretofore  given,  devised  and  be- 
queathed by  me,  as  shown  above,  or  not  accept- 
ed and  taken  by  any  of  the  legatees  and  devisees 
under  the  foregoing  provisions  of  this,  my  last 
will  and  testament,  I  here  give,  devise  and  be- 
queath unto  my  said  children  James  Floyd,  Jo!<- 
eph  W.  Floyd,  Mary  S.  Floyd  and  Lemuel  H. 
Floyd,  to  be  equally  divided  between  them  share 
end  share  alike." 

That  the  testimony  Aows  that  the  defend- 
ant Hollan  Floyd  accepted  under  this  will, 
and  the  prc^erty  so  bequeathed  to  her,  and 
the  terms  of,  statements  in,  and  the  words 
and  phrases  used  In  the  will,  with  the  spe- 
cial bequests,  show  conclusively  that  George 
A.  Floyd  treated  the  property,  both  seixirate 
and  community,  all  as  his  own  propert,r. 
That  his  widow  was  thus  put  upon  her  elec- 
tion whether  to  accept  under  the  will,  or 
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claim  her  rights  as  surrlTor  In  tbe  comiuiinl- 
tr  property  aside  from  the  wllL  That,  baring 
so  accepted,  she  was  limited  to  the  particu- 
lar property  spedflcally  devised  to  her,  and 
iras  bound  by  the  disposition  otherwise  made 
4n  the  will  of  the  community  property,  which, 
in  so  far  as  It  affects  the  1,000  acres  here 
involred,  was  that  it  passed  under  the  quot- 
ed residuary  clause  to  appellants. 

These  contentions  are  vigorously  and  ably 
presented  throughout  the  brief  of  appellants ; 
but,  aside  for  the  present  from  the  terms 
of  the  will,  we  are  unable  to  agree  with  them 
that  the  evidence  showed  any  such  accept- 
ance by  her  as  they  contend  it  did.  Upon 
the  contrary,  we  think  the  uncontroverted 
proof  showed  that,  instead  of  so  accepting 
only  the  property  specifically  devised  to  her, 
she  very  promptly  after  the  testator's  death 
claimed  and  took  possession  of  all  her  rights 
and  Interests  in  the  community,  independent 
of  the  will,  and  that  she  consistently  main- 
tained and  never  changed  this  attitude  from 
the  time  of  the  testator's  death  in  1SS9  until 
she  joined  the  appellants  here — that  is, 
throughout  a  period  of  nearly  a  generation — 
hi  the  contrary  position  embodied  in  their 
above  summarized  contentions  in  this  suit. 
The  undisputed  evidence  admits  of  no  other 
conclusion ;  Indeed,  the  record  likewise  shows 
that  the  executor  and  the  widow,  from  tbe 
inception  of  the  administration  of  the  es- 
tate under  tbe  will  until  Its  final  partition 
and  distribution  through  deeds  from  blm  to 
her  and  Joint  deeds  from  the  two  together 
to  appellants,  proceeded  with  no  other  idea 
than  that  she  was  thereby  both  claiming  and 
receiving  all  her  community  rights,  as  well 
as  such  additional  ones,  if  any,  as  were  vest- 
ed in  her  by  the  will.  Nor  was  her  action 
In  claiming  and  holding  the  property  re- 
ceived from  both  these  sources  Inconsistent 
with  her  legal  rights,  provided,  of  course, 
that  she  did  not  accept  the  one  In  lieu  of  the 
other,  as  we  have  found  the  evidence  con- 
dnsively  showed  she  did  not  There  had 
been  nothing  to  prevent  her  husband  from 
willing  her  additional  property  to  what  she 
would  have  by  virtue  of  her  community  rights, 
and  was  then  nothing  to  prevent  her  accept- 
ance of  it. 

We  deem  It  unnecessary  to  detail  tbe  evi- 
ence  supporting  this  conclusion,  because  the 
facts  were  uncontroverted.  The  1,000  acres 
was  community  property,  was  so  Inventoried, 
listed,  and  treated  by  the  executor,  and  so 
recognized  by  tbe  widow  and  her  children, 
the  appellants  here.  Not  only  did  the  widow 
thus  promptly  claim  her  community  inter- 
ests, but  the  proof  is  equally  uncontroverted 
that  the  complete  partition  by  deeds  of  all 
interests  and  property  dlsi)Osed  of  under  the 
will,  as  detailed  in  the  above  statement  of  the 
pleadings  of  appellees,  was  in  fact  made  be- 
tween her  and  the  appellants,  she  being  Join- 
ed tberetn  by  tbe  executor,  who  was  ex- 


pressly so  authorized  by  the  terms  of  the 
will,  and  that  in  furtherance  of  this  agreed 
partition  appellants  severally  accepted  and 
went  Into  possession  of  and  used  the  land 
so  deeded  them,  as  likewise  did  their  moth- 
er of  the  tract  including  the  1,000  acres  in 
question  so  conveyed  to  her,  and  that  this 
appropriation,  possession,  and  use  by  each  of 
them  bad  continued,  without  a  dissent  or 
contrary  claim,  from  the  date  of  the  partition 
deed,  October  20,  1899,  down  until  about  the 
time  this  suit  was  filed,  or  at  least  until  1915. 

We  think,  therefore,  there  was  no  question 
of  fact  for  the  court  to  submit  with  respect 
to  tbe  election  vel  non  of  the  widow  to  take 
under  the  will,  and  that  no  error  was  com- 
mitted in  that  respect,  as  is  contended  under 
the  second  and  third  assignments.  Further- 
more, it  is  our  opinion  that  this  partition, 
made,  acted  upon,  and  acquiesced  in,  under 
all  the  facts  and  circumstances  and  for  the 
great  length  of  time  It  was  shown  to  have 
been,  was  binding  upon  all  the  parties  there- 
to, and  that  appellants,  with  full  knowledge 
of  the  facts,  having  so  accepted,  used,  and 
enjoyed  the  lands  allotted  to  them  thereun- 
der, cannot  now  be  heard  to  question  tbe 
validity  thereof,  and  are  estopped  to  claim 
any  interest  in  the  1,000  acres  in  controversy, 
which  Just  as  effectively  passed  by  the  same 
partition  to  their  mother.  While  tbe  Issues 
of  fact  relating  to  this  partition  and  its  ac- 
ceptance, so  fully  Joined  in  the  pleadings,  and 
upon  which  evidence  was  presented,  were 
neither  requested  to  be,  nor  were,  submitted 
to  the  JuiT>  they  must  be  considered  as  found 
in  favor  of  appellees;  indeed,  the  Judgment 
so  specifically  recites.  Xt  necessarily  fol-. 
lows  from  these  conclusions  that  in  our  opin- 
ion the  trial  court  committed  no  error  in 
rendering  the  Judgment  it  did,  and  that  all 
appellants'  assignments  must  be  overruled. 

And  since  we  think  the  conclusions  reach- 
ed upon  the  questions  discussed  determine  the 
issues  presented  upon  this  appeal,  without 
reference  to  how  the  specific  provisions  of 
the  will  should  be  construed,  we  deem  it  un- 
necessary to  construe  them;  but,  while  un- 
necessary to  the  decision  of  the  case,  we 
may  say  that  we  do  not  think  the  will  here 
under  consideration  contained  any  such  clear 
and  explicit  language  as  Evidenced  an  inten- 
tion on  the  part  of  the  husband  to  thereby 
dispose  of  his  wife's  Interest  in  their  com- 
munity property,  within  the  rules  announced 
In  the  following  authorities:  Haley  v.  Gate- 
wood,  74  Tex.  281, 12  S.  W.  25;  Moss  v.  Hels- 
ley,  00  Tex.  435;  Smith  v.  Butler,  85  Tex. 
120,  19  S.  W.  1083;  Crosson  v.  Dwyer,  9  Tex. 
Civ.  App.  482,  30  S.  W.  929;  Sutton  v.  Har- 
vey, 24  Tex.  Civ.  App.  26,  57  S.  W.  879,  af- 
firmed in  94  Tex.  693;  Parker  v.  Parker, 
10  Tex.  83. 

Finding  np  error  in  tbe  Judgment,  it  ia  in 
all  things  affirmed. 

Affirmed.  - 
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ROWB  ▼.  DAUOHBRTI.    CNa  224.) 

(Oonrt  of  CHtU  Appeals  of  Texas.    Beaumonti 

May  81,  1917.    Rehearing  Denied 

June  13,  1917.) 

1.  Justices  of  thk  Peace  $=>90— TsohnioaIi 
Rules  of  Pleading  Not  Applicable. 

The  technical  rules  of  pleading  do  not  apply 
to  the  manner  of  forming  issues  in  justice  courts 
in  ordinary  suits,  vhere  the  pleadings  may  be 
oral. 

[EM.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  306.] 

2.  Bills  and  Notes  «=>128(2)— Election  to 
Teeat  Entibe  Series  as  Due— Pleading. 

Filing  of  petition  in  suit  on  series  of  notes 
was  prima  facie  evidence  of  election  to  treat 
them  all  a^  due  according  to  privilege  given  in 
the  notes. 

[Bd.   Note.— For   other   cases,  see  Bills  and 
Notes,  Cent  Dig.  §}  2S5,  292.] 

3.  Pleading  €=s>418(1)— Obnskal  Demubbeb 
AFTEB  Confession  and  Avoidance. 

To  a  general  demurrer  to  petition  it  is  suffi- 
cient answer  to  say  that  by  plea  of  confession 
and  avoidance  defendant  had  admitted  the  cause 
of  action,  except  as  to  specific  matters  therein 
set  up  to  which  the  defense  should  be  confined. 

[Ed.   Note.— For  other   cases,   see   Pleading, 
Cent.  Dig.  f{  1399,  1403.] 

4.  Appeal  and  Ebsob  9=»1M0(10)— Habhless 
£)BBOB  —  Overruling  Deuubbeb  to  Com- 
plaint—Pbematubb  Commencement  of  Ac- 
tion. 

In  view  of  defendant's  plea  of  confession  and 
.avoidance  admitting  plaintiff's  cause  of  action 
on  a  series  of  notes,  and  the  fact  that  two  of  the 
notes  attached  to  memoranda  were  past  due  be- 
fore trial  in  justice  court,  there  was  no  error  in 
overruling  demurrer  to  pietition  because  in  jus- 
tice court  petition  was  filed  before  earliest  notes 
were  due. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4098,  4105.] 

6.  Appeal,  and  Ebbob  ®=1046(3)— Habmless 
Ebbob— Right  to  Open  and  Close. 
Defendant  was  not  harmed  by  refusal  of 
court  to  permit  him  to  open  and  doso  argument, 
after  filing  of  a  plea  in  confession  and  avoidance, 
where  the  court  instructed  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4130.] 

6.  Release  ®=»12(1)— By  Holdeb  of  Note- 
Necessity  of  CONSlDEBAttON. 

Consideration  is  necessary  in  order  to  bind 
owner  of  note  to  a  verbal  release  of  the  maker. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  18.] 

7.  Appeal  and  Erbok  iS=j1056{1)— Harmless 
Ekbob — Exclusion  of  Evidence. 

Where  the  evidence  showed  no  consideration 
for  an  alleged  verbal  release  of  a  maker  of 
notes  by  holder,  maker  was  not  damaged  by  ex- 
clusion of  evidence  relating  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4187,  4191,  4207.] 

8.  Bills  •  and  Notes  «s»301  —  Action  bt 
Holder— Admission  of  Evidence— Waiver. 

In  holder's  action  on  a  note,  it  was  proper 
to  exclude  defendant's  evidence  of  the  written 
permis.sion  from  holder  to  payee  to  sell  property 
for  which  notes  were  given,  subject  to  the  notes, 
since  this  did  not  tend  to  show  a  waiver  of  the 
holder's  rights. 

[Ed.   Note.— For  other  cases,   see  Bills  and 
Notes,  Cent  Dig.  |!  1698-1707.] 


9.  Bills  and  Notes  4=»511  —  Action  bt 
Holdeb— Admission  of  Evidence— Waiver. 

Testimony  that  the  owner  of  notes  had  stat- 
ed to  witness  that  for  payment  he  would  look 
to  another  peraon  who  had  assumed  payment, 
with  no  statement  that  he  released  the  maker, 
is  not  admissible  even  as  a  circumstance  to  show 
that  the  owner  had  released  the  maker. 

[Ed.  Note. — For  othw  cases,  see  BiUs  and 
Notes,  Cent  Dig.  U  1760-1770.] 

10.  Trial  «=>252(l)  —  lN8TBi7cmons— Issues 
Not  Raised  by  Evidence. 

The  court  was  not  warranted  in  submitting 
requested  charges  upon  issues  not  raised  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  506,  612.] 

Appeal  from  Harris  County  Court;  Mur- 
ray B.  Jones,  Judge. 

Suit  by  Howard  C.  Daugherty  against  E. 
O.  Rowe.  Judgment  In  Justice  court  for 
plaintiff,  and  defendant  appealed  to  county 
court,  where  plaintiff  had  Judgment,  and  de- 
fendant appeals.   Affirmed. 

D.  F.  Rowe,  0.  M.  Kay,  and  W.  A.  Rowe, 
all  of  Houston,  for  appellant  Edward  H. 
Bailey,  of  Houston,  for  appellee. 

BROOKE,  J.  This  was  a  suit  Instituted 
by  Howard  C.  Daugherty,  appellee,  the  plain- 
tiff beJow,  In  the  justice  court,  precinct  No.  1, 
Harris  county,  and  was  a  suit  to  recover  of 
E.  C.  Rowe,  defendant  below,  the  balance 
due  upon  eight  promissory  notes  executed 
by  the  said  Rowe  to  R.  T.  Easley,  and  which 
notes  were  Indorsed  by  the  said  R  T.  Easley 
to  said  Howard  O.  Daugherty.  The  petition 
does  not  plead  an  election  of  the  holder  as 
declaring  the  unpaid  notes  due ;  it  appearing 
from  said  petition,  which  was  filed  May  5, 
1914,  with  the  notes  attached  thereto,  that 
the  first  note  sued  on  .was  not  due  until  May 
15,  1914.  Plaintiff,  In  connection  with  his 
suit,  sued  out  a  writ  of  attachment,  and  levi- 
ed upon  certain  land  situated  in  Harris  coun- 
ty, Tex.,  belonging  to  defendant,  E.  C.  Rowe. 
The  defendant  In  the  Justice  court  filed  an 
answer  to  the  plalutifTs  petition  by  which  he 
generally  demurred  to  plaintiff's  petition,  and 
further  a  general  denial,  and  by  special  an- 
swer pleaded  an  agreement  between  the  said 
defendant  and  R.  T.  Ekisley,  bfised  upon  a 
consideration  paid  to  the  said  E^asley  In  the 
resale  of  the  property  for  which  said  notes 
were  given,  that  the  said  E.  C.  Rowe  should 
be  released  from  his  liability  on  said  notes, 
and  that  the  said  Howard  O.  Daugherty, 
plaintiff,  knew  of  said  agreement  and  ratified 
and  confirmed  the  same,  and-  that  the  said 
Rowe  paid  to  the  said  Easley  certain  sums 
of  money  after  having  said  understanding 
both  with  Easley  and  Daugherty  that  he 
should  be  released,  by  .which  he  paid  said 
Easley  $235  in  cash,  alleging  and  pleading 
estoppel  and  ratification  on  the  i>art  of  the 
said  Daugherty,  and  further  pleading  by 
said  answer  that  he  should  be  alloiwed  to  g» 
hence  with  his  costs,  and  that  his  land  should 
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be  free  from  said  attachment.  The  Instm- 
ment  upon  which  said  notes  ort^^ated  was  a 
coDTeyance  trom  R.  T.  Basley  to  B.  C.  Rowe, 
conveyliiK  to  the  said  Rowe  certain  personal 
proi)erty  in  the  nature  of  household  fumltura 
In  the  Justice  court,  before  going  to  trial,  the 
defendant  flled  a  trial  amendment,  alleging, 
among  other  things,  as  a  defense  to  the  plain- 
tiff's cause  of  action,  that  the  said  Easley, 
>rho  had  sold  him  the  property  described  in 
the  Instrument  above  mentioned,  which  had 
been  reconveyed  to  him  in  settlement  of  cer- 
tain land  purchased  by  said  B.  O.  Rowe  from 
said  £^8ley,  with  the  knowledge,  consent,  and 
acquiescence  of  the  plaintiff,  sold  the  prop- 
erty which  had  been  reconveyed  by  said 
Eowe  to  tdm  to  one  J.  H.  Lehr,  .who  assumed 
the  payment  of  said  notes  so  assigned  to  and 
held  by  the  plaintiff,  and  had  agreed  to  look 
to  said  Lehr  for  the  payment  of  said  notes, 
that  the  said  Lehr  did  thereafter  pay  off  one 
of  said  notes,  and  that  thereafter  the  plain- 
tiff, by  an  arrangement  with  the  said  Lehr, 
took  possession  of  said  property,  and  there- 
after proceeded  to  sell  the  same  at  public 
sale,  at  a  great  sacrifice,  and  wlthont  the 
knowledge  of  the  defendant,  E.  C.  Rowe,  and 
that  said  sale  was  made  with  the  purtHjse  and 
Intent  of  defrauding  the  defendant,  Rowe, 
defendant  alleging  that  be  was  not  in  Hous- 
ton and  was  out  of  the  state  at  the  time  said 
sale  was  made,  did  not  know  thereof,  and  fur- 
ther alleging  that  the  said  property  was 
worth  the  sum  of  $600,  but  .was  sacrificed  at 
said  sale  for  $102,  and  praying  for  Judgment 
npon  hearing  against  the  plaintiff  for  the 
difference  between  the  amount  for  which  said 
pr(^)erty  was  sold  and  its  market  value.  De- 
fendant further  pleaded  in  said  trial  amend- 
ment that,  If  he  is  mistaken  in  the  law  of 
estoppel  and  his  right  to  damages,  then  the 
conduct,  action,  and  agreement  on  the  part 
of  the  said  plaintiff  had  in  connection  with 
the  said  Basley,  and  knowing  that  the  defend- 
ant, Rowe,  was  acting  thereon  and  upon  the 
theory  that  he  was  released  from  the  payment 
of  said  notes,  and  that  the  said  Daugherty 
was  bound  by  having  ratified  and  confirmed 
the  statement  of  said  Easley,  who  had  the 
agreement  with  the  said  Daugherty  as  to 
said  release,  and  said  acts  and  conduct  in 
connection  with  the  permission  of  the  said 
Lehr  by  the  said  plaintiff  of  the  said  Easley 
to  sell  to  the  said  Lehr,  pleading  ratification 
of  the  assumed  agency  of  the  said  Easley 
fbr  the  said  Daugherty  in  making  the  said 
agreement  .with  said  Rowe,  and  in  which  it 
is  charged  that  the  said  Daugherty  had  full 
and  complete  knowledge. 

On  said  pleadings  a  trial  was  had  In  said 
justice  coort  on  April  0,  1915,  on  which  a 
Judgment  was  rendered  In  favor  of  plaintiff 
for  the  full  amount  sued  for,  from  which 
Judgment  an  appeal  was  sued  out  to  the  coun- 
ty court  of  Harris  county.  On  December  30, 
1OT5,  a  trial  was  had  in  said  county  court, 
but  before  the  trial,  was  begun  the  defendant 
196aW.-16 


filed  in  said  court,  under  the  law  and  rules 
permitting  him  to  do  so,  a  plea  of  confession 
and  avoidance,  with  a  view  of  having  the 
right  to  open  and  conclude  both  the  introduc- 
tion of  evidence  and  the  argument,  which 
said  plea  is  found  in  the  transcript  On  said 
date  said  motion  was  overruled  by  the  court 
Thereafter,  before  announcing  ready  for  tri- 
al, the  defendant  presented  his  general  de- 
murrer to  the  plaintiff's  petition,  which  said 
general  demurrer  was  overruled  by  the  court 
After  the  evidence  was  Introduced,  plaintiff 
moved  for  a  i)eremptory  instruction,  which 
was  sustained  by  the  court,  and  said  Jury 
was  instructed  to  find  for  the  plaintiff.  Ap- 
peal was  properly  perfected,  and  the  case 
Is  before  this  court  for  adjudication. 

Complaint  is  made  in  the  first  assignment 
of  error  that  the  court  erred  In  overruling 
and  not  sustaining  the  general  demurrer  of 
the  defendant  to  the  plaintlfTs  petition,  as 
set  out  in  the  defendant's  original  answer  and 
cross-action,  because  the  plaintiff's  petition 
did  not  allege  and  show  a  cause  of  action, 
in  this,  that  as  a  part  of  such  petition  the 
plaintiff  attached  to  his  petition  the  several 
notes  sued  upon,  which  notes  contained  the 
foUciwlng  clause:  "Failure  to  pay  any  two 
thereof  shall,  at  the  election  of  the  holder, 
mature  aU;"  because  the  mere  attaching  of 
said  notes  to  plaintlfTs  petition  as  exhibits 
did  not  show  that  said  notes  had  been  ma 
tured,  the  said  petition  being  filed  on  May 
5,  1914,  and  the  earliest  note  sued  upon  was 
not  then  due  until  May  15, 1014,  and  the  other 
notes  sued  on  being  due  montlily  thereafter 
until  December  15,  1914,  said  petition  no- 
where alleging  such  default  as  would  permit 
said  suit  to  be  flled  or  judgment  taken  there- 
on, and  therefore  said  petition  did  not  state 
a  cause  of  action  of  which  the  court  could 
take  cognizance,  and  the  general  demnrrer 
should  have  been  sustained,  and  the  court 
erred  in  overruling  the  same. 

[1]  The  suit  was  In  the  Justice  court  orig- 
inally, in  which  the  pleadings  may  be  oral, 
and  the  teclmical  rules  of  pleading  do  not 
apply  to  the  manner  of  forming  Issues  in  the 
Justice  court  in  ordinary  suits,  and  <m  appea.' 
from  the  Justice  court  the  pleadings  also  ma^ 
be  oral  in  the  county  court 

[2]  The  testimony  shows  that  there  was  s 
series  of  notes  in  which  it  was  provided  that 
they  all  become  due  npon  default  being  made 
on  two  of  them.  The  filing  of  plaintiff's  peti- 
tion is  prima  fade  evidence  of  plaintlfTs  elec- 
tion to  treat  them  all  as  due. 

[8, 4]  There  seems  to  have  been  flled  by  the 
appellant  in  the  court  an  admission  setting 
up  the  fact  that  plaintiff  had  a  good  cause  of 
action,  save  and  except  as  to  the  facts  set  up 
in  the  an.swer  constituting  his  defense.  To  a 
general  demurrer  it  would  l>e  sufficient  an- 
awer  to  say  that  the  appellant  admitted  that 
appellee  had  a  good  cause  of  action,  and 
therefore  the  defense  would  be  confined  to 
speoiflc  matters  set  up  in  the  admission.    At 
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the  time  o(  the  trial,  It  seems,  In  the  Justice 
court,  and  also  In  the  county  court  on  appeal, 
all  of  the  notes  showed  upon  their  face  that 
same  were  due.  The  memorandum  filed  In 
the  Justice  court  In  this  case  was  as  follows : 
"Plaintiff,  Howard  Daugherty,  a  resident  of 
Harris  county,  Tex.,  prays  judgment  against 
(lefoudant,  E.  C.  Rowe,  a  resident  of  Harris 
county,  Tex.,  precinct  No.  1,  for  the  sum  of  one 
hundred  seventy-eight  and  21/100  dollars  ($178.- 
21),  the  balance  of  the  principal  due  on  the 
eight  (8)  promissory  notes  executed  by  the  saU 
B.  C.  Rowe  to  R.  T.  Eksley,  and  indorsed  by 
the  said  R.  T.  Basley,  said  notes  being  for  the 
sum  of  twenty-five  ($25.00)  dollars  each,  and 
there  being  a  credit  of  twenty-one  and  "/loo 
($21.70)  dollars  on  note  No.  7,  together  with 
interest  thereon  from  date  thereof  at  the  rate 
of  8  per  cent,  per  annum,  and  10  per  cent,  at- 
torney's fees  on  principal  and  Interest,  as  in  said 
notes  provided  and  stipulated,  which  said  notes 
are  hereto  attached  and  made  a  part  hereof,  and 
that  a  writ  of  attachment  be  issued  to  the  sheriff 
or  any  constable  of  Harris  county,  Tex.,  or 
any  other  county  in  the  state  of  Texas,  com- 
manding him  to  levy  upon  any  property  of  tho 
defendant,  E.  O.  Rowe,  and  for  foreclosure  of 
his  attachment  lien,  for  costs  of  suit,  and  such 
other  and  further  relief  as  he  may  be  entitled 
to  receive.    Right  reserved  to  plead  orally." 

As  above  stated,  the  defendant  admitted 
that  the  plaintiff  had  n  good  cause  of  action, 
as  set  forth  In  his  petition,  except  In  so  far 
as  same  may  be  defeated  in  whole  or  in 
part  by  the  facts  of  the  answer  constituting 
n  good  defense,  which  may  be  established 
on  the  trial.  He  was  permitted  In  the  Justice 
court  to  open  and  close  upon  filing  said  mo- 
tion. In  the  county  court  he  was  not  per- 
mitted to  open  and  conclude,  for  the  reason 
that  the  court  Instructed  the  Jury  to  bring 
In  a  verdict  for  the  plaintiff,  which  was  ac- 
cordingly done.  The  record  does  not  show 
that  defendant  urged  his  general  demurrer 
In  the  Justice  court,  nor  does  It  appear  that 
he  urged  same  or  in  any  way  called  atten- 
tion to  it  In  the  county  court.  In  view  of 
the  fact  that  two  of  the  notes  attached  to 
the  memorandum  were  long  past  due  more 
than  ten  days  prior  to  the  trial  of  the  case, 
and  In  view  of  the  admission  above  set  ont, 
we  do  not  believe  there  was  any  error  on 
the  part  of  the  court,  and  therefore  the  as- 
signment is  overruled. 
[B]  The  second  assignment  Is  as  follows: 
"The  court  erred  in  not  permitting  the  defend- 
ant to  open  and  conclude  the  introduction  of 
evidence  and  to  open  and  conclude  the  ai-gument 
in  said  cause  to  the  jury,  because  the  defendant, 
prior  to  announcing  ready  in  said  cause,  pre- 
sented his  plea  of  confession  and  avoidance, 
mailing  said  request,  which  the  court  refused, 
and  in  which  the  court  committed  error,  as  is 
fully  set  out  In  the  defendant's  bill  of  excep- 
tion No.  1." 

As  above  stated,  the  court  Instructed  the 
Jury  to  bring  in  a  verdict  for  the  plaintiff. 
We  do  not  see  how  the  defendant  was  harmed 
or  damaged  by  the  refusal  of  the  court  to 
permit  him  to  open  and  conclude  the  argu- 
ment 
The  third  assignment  is  as  follows : 
"Because  upon  the  trial  of  said  cause,  and 
when  the  plaintiff  offered  the  notes  in  evidence, 
which  were  attached  to  his  petition,  the  defend- 


ant objected  to  the  Introduction  of  said  notes  be- 
cause th«r  did  not  correspond  with  the  allega- 
tions of  the  plaintiff's  petition,  and  the  allegata 
and  probata  did  not  correspond  and  did  not 
support  the  allegations  of  the  plaintiff's  petition 
filed  in  this  court,  and  that  the  cause  of  action 
made  by  the  notes  is  not  the  cause  of  action 
pleaded,  it  not  being  shown  bv  the  petition  that 
any  default  had  arisen,  none  having  been  plead- 
ed by  which  the  plaintiff  was  authorized  to  file 
a  suit  upon  said  notes,  the  suit  being  filed  on 
May  4,  1914,  when  the  first  note  sued  upon  was 
dated  May  15,  1914,  and  the  last  of  said  scries 
of  notes  December  15,  1914.  To  which  action 
of  the  court  the  defendant  excepted,  as  is  shown 
by  his  bill  of  exception  Na  2." 

Without  comment,  it  is  sufficient  to  say 
that  we  find  no  error  in  tUs  action  of  the 
court   Therefore  the  assignment  is  overruled. 

[6,  7]  By  the  fourth  assignment  complaint 
Is  made  that  the  court  erred  In  refusing  to 
permit  the  defendant  to  introduce  in  evidence 
the  evidence  offered  by  him  as  set  out  in  bis 
bill  of  exception  No.  4.  It  seems  from  in- 
vestigation of  bin  No.  4  that  the  matter  com- 
plained of  was  as  follows : 

"If  at  the  time  of  this  conversation  with  Mr. 
Daugherty  in  which  tho  question  of  your  being 
released  on  these  notes  was  brought  up,  upon 
the  statement  made  to  you  by  R.  T.  Easley, 
what  would  you  have  done  if  he  had  denied 
that  such  release  was  made;  what  would  you 
have  done  upon  his  denying  that  fact?" 

It  seems  clear  to  our  minds  that  there 
would,  of  necessity,  have  to  be  a  considera- 
tion, in  order  to  bind  the  owners  of  notes 
to  a  verbal  release  of  the  maker  of  the 
notes  from  an  obligation.  The  record  docs 
not  reflect  any  such  alleged  consideration, 
and  we  are  unable  to  see  how  appellant  was 
damaged  by  the  alleged  error  in  the  failure 
to  admit  such  evidence,  and  to  our  minds 
there  was  no  error  In  the  court's  action  In 
the  matter,  l^erefore  the  assignment  is 
overruled. 

[I]  The  sixth  assignment  of  error  claims 
that  the  court  erred  In  excluding  from  the 
Jury  the  written  permission  of  the  said 
Daugherty  to  R.  T.  Easley  to  sell  the  furni- 
ture which  the  defendant  had  reconveyed  to 
said  Easley.  It  appears  that  the  excluded 
testimony  was  a  written  permission  from  the 
holder  of  the  note  to  the  owner  of  the  prop- 
erty to  sell  the  same  subject  to  the  note,  and 
expressly  providing  that  sudi  permission  to 
sell  should  not  affect  or  release  his  rights. 
We  do  not  understand  how  that  could  be  a 
circumstance  tending  to  show  a  waiver  of 
any  of  the  rights  of  the  holder  of  the  mort- 
gage. In  our  opinion,  there  is  no  merit  In 
the  contention  of  appellant,  and  the  assign- 
ment Is  therefore  overruled. 

The  eighth  assignment  Is  as  follows : 

"The  court  erred  in  refusing  to  permit  the  de- 
fendant to  read  in  evidence  to  the  jury  the  direct 
and  cross  examination  from  the  deposition  of 
J.  H.  Lehr,  and  the  court  erred  in  excluding  the 
same  because  said  deposition  as  set  out  in  bis 
bill  of  exception  No.  7  was  admissible  as  a  cir- 
cumstance to  show  that  the  plaintiff,  Daugherty, 
had  released  the  defendant,  Rowe,  from  the  pay- 
ment of  said  notes  sued  on,  and  as  tending  to 
corroborate  said  Rowe  in  his  contention  of  be- 
ing released  therefrom." 
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[9]  It  Is  contenijed  tbat  the  court  did  not 
err  In  refusing  to  i)ermit  the  defendant  to 
read  in  evidence  the  deposition  of  J.  H.  Lehr, 
because  the  testimony  of  a  witness  that  the 
owner  of  notes  had  stated  that  he  would 
look  to  another  than  the  witness,  where  the 
other  had  assumed  the  payment  of  the  notes, 
for  the  payment  of  the  notes,  with  no  state- 
ment that  he  had  released  the  maker  of  the 
notes,  is  not  admissible  for  the  purpose  of 
showing,  even  as  a  circumstance,  that  the 
owner  of  the  notes  had  released  the  maker. 
We  believe  this  contention  of  appellee  is  cor- 
rect. We  see  no  merit  In  the  assignment, 
and  therefore  the  same  Is  overruled. 

The  ninth,  tenth,  eleventh,  fourteenth,  six- 
teenth, and  seventeenth  assignments  are  as 
follows: 

(a)  The  court  erred  in  not  chai^glng  the 
Jury  as  requested  in  defendant's  special 
charge  No.  1. 

(b)  The  court  erred  in  refusing  to  give  de- 
fendant's special  charge  No.  2  on  the  ques- 
tion of  estoppel,  as  set  out  and  attached  to 
his  exceptions  to  the  court's  charge. 

(c)  The  court  erred  in  refusing  the  defend- 
ant's special  charge  No.  8,  which  was  re- 
quested by  the  defendant  on  the  question  of 
estoppel. 

(d)  The  court  erred  in  refusing  to  give  and 
submit  to  the  Jury,  as  requested  by  the  de- 
fendant, his  special  charge  No.  6. 

(e)  The  court  erred  In  refusing  to  give  and 
submit  to  the  Jury  the  eighth  special  charge, 
as  requested  by  the  defendant 

(f)  The  court  erred  in  refusing  to  give  and 
submit  to  the  Jury  the  ninth  special  charge 
requested  by  the  defendant. 

[K]  All  of  these  special  charges  seem  to 
have  been  on  the  question  of  estoppel.  The 
special  charges  are  lengthy,  and.  If  there  had 
been  testimony  raising  the  Issues,  perhaps, 
embrace  correct  legal  propositions.  How- 
ever, a  careful  examination  of  the  record  dis- 
closes that  no  such  Issues  were  raised  by 
the  testimony,  and  the  view  we  take  of  the 
matter  is  the  court  was  not  warranted  in 
submitting  any  of  said  charges.  The  assign- 
ments are  overruled. 

In  this  connection  we  will  say  that  no  tes- 
timony was  admitted  raising  the  question  of 
fraud  and  deceit  on  the  part  of  the  mort- 
gagee; also  there  was  no  evidence  given  or 
offered  as  to  saerifldng  the  property.  The 
special  diarge  asked  and  by  the  court  refus- 
ed, being  No.  7,  was  properly  refused,  be- 
cause, in  onr  opinion,  it  is  necessary  that 
there  be  a  consideration  In  order  to  bind  the 
owner  of  the  notes  to  the  verbal  release  of 
the  maker  from  an  obligation,  and  In  this 
case  there  is  no  evidence  of  any  considera- 
tion, and  a  charge  to  the  Jury  upon  the  issue 
of  ratification  of  the  agreement  of  another 
person  would  be  error.  In  our  opinion  there 
Is  no  merit  In  any  of  the  remaining  assign- 
ments, and  they  are  overruled. 

We  have  carefully  examined  the  record. 


We  believe  tbat  the  action  of  the  court  la 
withdrawing  the  case  from  the  Jury  was 
amply  justified,  and  t*hat  the  court's  peremp- 
tory instruction  was  right  The  appellee  ap- 
pears to  have  had^a  fair  and  impartial  trial, 
has  sought  and  has  been  permitted  to  take 
advantage  of  every  legal  defense  to  which  he 
was  entitled,  the  judgment  of  the  lower  court 
was  correct,  and,  there  being  no  such  error 
in  the  record  as  would  Justify  this  court  in 
reversing  the  cause,  and  remanding  it  for  a 
new  trial,  the  same  is  in  all  things  afiirmed. 


PYLB  V.  PARK  et  al.    (No.  1182.) 

(Court  of  (Mvil  Appeals  of  Texas.     AmariUo. 

June  6,  1817.) 

1.  Monet  Rbceived  <&=»17(1)— Pleadino. 

An  amended  petition,  alleging  that  defend- 
ant P.,  with  fraudulent  intent,  conveyed  to  a 
third  person  plaintiffs  interest  in  an  advertis- 
ing contract,  the  proceeds  of  which  it  had  been 
agreed  should  bo  distributed  pro  rata  between 
plaintiff,  P.,  and  Lt,  entitled  plaintiff  to  recover 
his  interest  in  the  proceeds,  though  it  did  not 
allege  any  authority  in  P.  to  convey  plaintiff's 
interest  in  the  contract,  and  notwithstanding  a 
statement  by  tho  pleader  of  the  legal  conclusion 
that  P.  was  the  trustee  of  plaintiff  and  L. 

[B!d.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  |i  54-57.] 

2.  Pleading   €=216(2) — Oeuubbeb— Maitebs 
considebed. 

As  a  general  rule,  the  only  pleading  which 
can  be  considered  in  passing  on  a  demurrer,  is 
the  pleading  demurred  to. 

[£)d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  537,  638.] 

3.  Pleading    €=>210— Exception— Demdbbeb 
—"Speaking  Dkmubbeb." 

A  statement  styled  an  exception,  wherein  it 
was  insisted  that  an  effort  to  recover  under  an 
allegation  of  a  partnership  in  the  third  amended 
petition  was  barred  by  limitation  inasmuch  as 
tho  former  pleadings  contained  no  allegation  of 
partnership,  was  not  an  exception,  but  a  "speak- 
ing demurrer,"  and  bad  because  it  required  con- 
sideration of  pleadings  other  than  that  demur- 
red to. 

[Ed.  Note.— For  other  definitions,  seo  Words 
and  Phrases,  First  and  Second  Series,  Speaking 
Demurrer.] 

4.  IiIMTTATlON   OF  ACTIONS  ^=»180(l)— OBJEC- 
TION-PlEA— EXCEPTION  . 

An  objection  that  an  amended  petition  pre- 
sents a  new  cause  of  action  barrod  by  limitatfons 
can  be  reached  only  by  a  plea,  and  not  by  an. 
exception,  which  requires  consideration  of  the 
former  pleadings  to  determine  whether  a  new 
cause  of  action  has  been  presented. 

(Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  f  670.] 

Appeal  from  District  Court,  Dallas  County. 

Action  by  O.  P.  Pyle  against  Milton  Park 
and  others.  From  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

M.  L.  Dye,  of  Dallas,  for  appellant  T.  F. 
Lewis  and  Muse  &  Muse,  all  of  Dallas,  for 
appellees. 

HALL,  J.  The  nature  of  this  case  is  fully 
and  clearly  stated  in  Park  r.  Pyle,  157  S.  W. 
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445.  Reference  Is  made  to  such  statement, 
and  we  will  add  only  such  further  statement 
as  Is  necessary  to  the  disposition  of  this  ap- 
peal. 

After  the  reversal  of  the  former  judgment, 
It  appears  that  the  trial  court  ordered  the 
parties  to  replead.  In  compliance  with  this 
order,  the  plaintlfT,  Pyle,  filed  his  "third 
amended  original  petition,"  and  the  defend- 
ants filed  their  "third  amended  original  an- 
swer," said  pleadings  styled  "third  repleader 
petition"  and  "third  repleader  answer,"  re- 
spectively. In  the  briefs.  The  third  amended 
petition  alleged,  In  substance,  that  Milton 
Park  was  duly  made,  constituted,  and  ap- 
pointed trustee  and  agent  of  plalntlfl  and 
Latham  by  the  contract  dated  October  19, 
1908,  and  that  Park  undertook  and  promised 
to  collect  as  trustee,  and  to  deposit  In  the 
Gaston  National  Bank,  all  money  collected 
for  Park,  Pyle,  and  Latham,  keeping  the  same 
in  said  bank  as  a  separate  fund  In  his  name 
for  the  use  and  benefit  of  Park,  Pyle,  and 
Latham,  and  on  the  15th  day  of  each  month 
to  distribute  said  money  equally  amongst  the 
parties,  deducting  all  expenses  and  charges; 
that  Park  did,  during  the  months  of  October, 
1908,  to  May,  1909,  and  at  other  times,  collect 
$1,333.91 ;  that  said  Park  and  Latham,  on  or 
about  February  23, 1909,  sold  and  transferred 
to  G.  D.  Reimers  all  the  interest  of  plaintiff, 
Latham,  and  Park,  under  the  advertising  con- 
tract, and  all  of  the  unused  space  for  the 
sum  of  $5,600,  which,  together  with  the  $1,- 
333.91  collected  on  advertising  account,  ag- 
gregates $6,033.91,  and  that  none  of  said 
amount  has  been  deposited  by  Park  in  said 
bank,  nor  has  any  of  said  amount  been  paid 
over  to  plalntlfl;  that  Park  concealed  from 
plaintiff  and  Latham  the  books  showing  the 
collections  and  converted  said  amounts  to 
his  own  use  and  benefit;  that  the  contract 
with  Smith  &  Sweet  provided,  among  other 
things,  that  it  was  to  begin  November  1, 
1908,  and  terminate  June  1,  1911,  except  cer- 
tain omissions  which  were  to  be  completed  by 
or  before  December  1,  1911,  and  that  wheth- 
er or  not  the  entire  7,000  inches  of  space  is 
used  by  June  1,  1911,  the  remainder,  if  any, 
of  said  Indebtedness  of  Smith  &  Sweet  is  to 
be  canceled  on  that  date  and  all  notes,  if  any 
unpaid,  and  the  deeds  of  trust,  are  also  to  be 
canceled;  that,  by  virtue  of  said  contract 
with  Smith  &  &weet  for  7,000  inches  of  adver- 
tising space,  said  notes  of  Park,  Pyle,  and 
Latham  were  discharged,  and  the  makers 
thereof,  Smith  &  Sweet,  released  from  lia- 
bility thereon ;  that  said  Park  was  a  trustee 
to  collect  for  space  sold  and  apply  the  pro- 
ceeds to  the  payment  pro  rata  of  said  notes, 
which  was  done  until  said  trustee  and  Lath- 
am sold  all  of  said  unused  space  to  Reimers ; 
that,  for  the  purpose  of  asserting  a  claim  to 
plaintiff's  one-third  interest  in  said  $6,933.91, 
the  said  trustee.  Park,  procured  said  I^atham 
to  sign  with  said  Park  the  name  of  the  payee 
of  plalntlfTs  said  notes  on  said  transfer  to 


Reimers,  and  together  they  transferred  plaln- 
tlfTs notes,  together  with  the  notes  of  Park 
and  Latham,  to  Reimers  for  $5,600,  and  Pyle 
and  Latham  were  released  from  all  obliga- 
tion In  the  transfer  to  Reimers;  that  the 
real  purpose  of  such  assignment  and  transfer 
of  said  notes  was  to  assign  said  7,000  inches 
of  advertising  space  to  Reimers  and  to  re- 
lease him  from  his  obligation  to  furnish 
same  for  the  purpose  aforesaid;  that  the 
transfer  of  said  notes  to  Reimers  was  made 
by  Park  with  the  intent  to  defraud  plaintiff 
and  to  afford  Park  a  pretext  for  withholding 
and  unlawfully  converting  plaintiff's  money 
to  Park's  own  use;  that,  after  said  notes 
were  transferred  to  Reimers,  he  made  no  ef- 
fort to  collect  them  from  the  makers.  Smith 
and  White,  but  destroyed  them ;  that  the  to- 
tal prindpal  of  said  notes  amounted  to  $10,- 
000;  that  plaintiff.  Park,  and  Latham  were 
each  entitled  to  56  per  cent  of  the  amount 
contributed  by  them  in  the  enterprise;  that 
this  distribution  of  the  $5,600  was  agreed 
on  between  plaintiff,  Park,  and  Latham,  prior 
to  the  time  the  money  was  paid  to  Park  by 
Reimers;  that  Latham  has  received  56  per 
cent  of  said  amount  from  Park,  who  prom- 
ised Latham,  as  the  representative  of  plain- 
tiff, to  pay  plaintiff  the  same  per  cent,  which 
has  not  been  done ;  that  56  per  cent  of  the 
$4,050  .which  Park  refused  to  deliver  to  plain- 
tiff amounted  to  $2,712.63. 

Two  "special  exceptions"  were  urged  to 
the  third  amended  petition.  One  of  them  is 
as  follows: 

"And  for  special  exception  says  that  plain- 
tiff's cause  of  action,  as  disclosed  by  paragraph 
4  of  his  third  repleader,  is  for  his  interest  of 
$1,333.91,  collected  by  the  alleged  advertismg 
contract,  and  in  paragraphs  5  to  8,  inclusive, 
for  damages  for  the  aissignment  of  plaintiff's  in- 
terest in  contract  alleged,  as  Exhibit  B,  to 
Reimers  for  alleged  sum  of  $5,600.  There  is  no 
allegation  in  said  third  repleader  which  dis- 
closes any  power  or  authority  in  Milton  Park 
to  assign  or  convey  plaintiff's  interest  in  said 
contract,  or  how  or  in  what  way  the  title  or  in- 
terest of  the  plaintiff  therein  could  vest  in  Rei- 
mers, and  under  said  contract  and  instrument 
alleged  no  title  of  the  plaintiff  passed  by  virtue 
of  said  alleged  transfer  by  Milton  Park  or  by 
him  and  Latham.  The  contract  set  out  in  para- 
graph 2  of  said  third  repleader  petition  is  the 
samo  as  the  contract  marked  'Eznibit  A,'  made 
a  part  of  the  petition,  and  is  confined  to  the 
disposition  of  money  realized  from  advertising 
contracts  to  fill  the  7,000  inches  of  space,  and 
provides,  under  said  contract  marked  'Ezliibit 
A,'  for  the  payment  of  advertising  contracts  to 
Milton  Park,  Exhibit  B,  par.  1  thereof,  shows 
contract  by  newspaper  to  furnish  7,000  inches  of 
advertising  space.  Exhibit  A,  par.  2,  provides 
that  Reimers,  Park,  and  Latham  are  to  procnre 
contracts  for  advertising  for  the  above  space, 
and  Exhibit  B,  par.  3  thereof,  provides  for  $1.50 
per  inch  for  advertising  contracts  unless  waived 
by  written  consent  of  said  newspaper  owners. 
Neither  of  the  contracts  alleged  empower  the 
sale  of  'space';  the  extent  of  contract  was  to 
procure  advertising  contracts  for  'space.'  The 
third  repleader  petition,  in  paragraphs  5  and 
7,  alleges  the  sale  of  all  the  space  to  Reimers, 
who  bought  the  paper  trom  the  owners  who  had 
contracted  to  furnish  the  space.  The  petition 
discloses  no  divestiture  of  title  out  of  the  plain- 
tiff of  the  advertising  space  by  the  aJUegM  a»- 
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■Ignment  of  sale  thereof  by  Milton  Park  and 
Geo.  Latham  to  Reimers,  or  any  antfaority  in 
the  said  Park  or  Latham  to  so  convey  or  in  any 
wise  transfer  or  affect  tho  title  of  Pyle  to  such 
space.  The  contract  restricta  the  rights  of 
Park,  Pyle,  and  Latham  to  procure  adTertislng 
to  fill  the  space  by  contracts  for  advertising  at 
not  less  than  $1.50  per  inch.  Wherefore  defend- 
ant prays  judgment" 

[1]  If  this  can  be  properly  called  a  special 
exception,  It  raises  several  objections  to  as 
many  different  paragraphs  of  tbe  third 
amended  petition.  The  pleading  may  not  al- 
lege any  power  or  authority  In  Park  to  con- 
vey plalntifTs  interest  in  said  contract,  but 
It  does  allege  the  conveyance  and  the  fraud- 
ulent intmt  of  Park  In  making  It  and  an 
agreement  on  the  part  of  plaintiff,  Park,  and 
Latham  to  a  pro  rata  distribntion  of  the  $5,- 
600  received  as  a  consideration  for  such 
transfer.  This  allegation,  if  true.  It  seems  to 
us,  entitles  plaintiff  to  recover  his  Interest 
In  said  sum.  There  Is  no  attempt,  as  shown 
by  the  pleading,  to  set  aside  the  sale  to 
Reimers,  nor  to  recover  from  Reimers  as  a 
fraudulent  transferee,  any  Interest  which 
plaintiff  may  have  under  the  contract  This 
suit  by  plaintiff  to  recover  of  Park  plaintifTs 
pro  rata  interest  in  the  proceeds  of  the  fraud- 
ulent sale  is  an  affirmance  of  the  transfer. 
It  is  true  the  pleading  alleges  that  Park  was 
the  trustee  of  plaintiff  and  Latham,  but  this 
Is  a  statement  by  the  pleader  of  a  legal  con- 
clusion. Judge  Tolbert,  on  the  former  ap- 
peal, held,  in  construing  the  contract,  that 
In  effect  by  its  stipulation  Park  was  not  such 
trustee.  Aside  from  the  contract  construed, 
the  facts  as  alleged  show  that  Park  has  col- 
lected andf  has  in  his  possession  funds  be- 
longing to  the  plaintiff.  Under  these  allega- 
tions. If  true,  plaintiff  Is  entitled  to  recover, 
whether  he  Is  called  a  trustee  or  not 

The  second  exception  sustained  by  the 
court  Is  as  follows: 

"And  for  special  exception  this  defendant  says 
that  paragraph  5  and  paragraph  7  of  the  plain- 
tiff's third  repleader  petition,  filed  April  9,  1915, 
seta  up  a  new  cause  of  action  to  that  set  np  in 

J»laintiff'a  second  repleader  petition  filed  here- 
n  February  10,  1916,  and  which  said  new  cause 
of  action  set  up  in  plaintiff's  third  repleader  pe- 
tition filed  April  9,  1915,  is  barred  by  the  stat- 
ute of  limitation  of  two  years,  and  the  statute 
of  limitation  of  four  years,  in  that  the  transac- 
tion alleged  occurred  on  or  about  the  23d  day  of 
February,  1905,  according  to  the  allegation  in 
both  of  said  above  repleader  petitions  of  the 
plaintiff ;  that  said  new  cause  of  action  consists 
in  this,  viz.:  That  in  plaintiff's  second  repleader 
petition,  filed  February  10,  1915,  the  plaintiff 
bases  his  case  upon  contracts  A  and  B,  attach- 
ed to  said  repleader  petition,  and  under  para- 
graph 4  thereof  seeks  to  recover  bis  one-third  in- 
terest in  $1,333.91,  due  him  by  Milton  Park 
and  Geo.  Latham,  un-ler  and  by  virtue  of  the 
contract  set  out  in  paragraph  2  of  said  second 
repleader  petition,  which  said  contract  is  Exhibit 
A,  and  alleges  the  conversion  of  his  interest  in 
said  sum  of  money,  by  Milton  Park,  amounting 
to  $444.62%,  and  of  which  said  amount  this 
court  would  not  have  jurisdiction,  unless  the 
same  can  be  linked  or  connected  with  his  dam- 
ages claimed  under  paragraph  7  of  said  second 
repleader  petition,  for  the  sale  of  alleged  space 
in  said  newspaper.  .    . 


*In  paragraphs  5  and  7  of  said  repleader  pe- 
tition, filed  February  10,  1915,  the  plaintiff  baa- 
ed his  right  of  recovery  for  damages  upon  the 
alleged  conversion  by  Milton  Park  from  the  al- 
leged sale  of  space,  and  transfer  of  contract 
shown  in  Exhibit  B.  The  defendant,  by  his  an- 
swer to  said  second  repleader  petition,  by  excep- 
tion, challenged  the  right  of  the  plaintiff  to  re- 
cover damages  for  the  alleged  transfer  of  con- 
tract set  out  as  Exhibit  B  for  the  sale  of  space 
alleged  thereunder,  for  the  reason  that  from  the 
contract  Milton  Park  was  without  authority  and 
possessed  of  no  power  to  make  such  sale  or 
transfer,  and  no  title  passed  to  Reimers,  his 
alleged  vendee  or  transferee,  and,  if  his  said 
exception  thereto  was  sustained,  then  the  amount 
in  controversy,  under  the  allegations  and  para- 
graphs 1,  2,  and  4,  of  said  second  repleader  pe- 
tition, under  contract  A,  failed  because  of  want 
of  jurisdiction  of  the  court  to  hear  and  determine 
the  controversy,  involving  less  than  $500,  and 
said  exceptions  to  said  second  repleader  peti- 
tion are  here  referred  to  as  a  part  hereof  and 
evidencing  same;  that  said  contracts  made  as 
Exhibits  A  and  B  are  the  same  contracts  to  the 
second  and  third  repleader  petitions  by  the 
plaintiff;  that  said  second  and  third  repleader 
petitions,  under  the  order  of  the  court,  were  re- 
quired to  l>e  and  took  the  place  as  substitute  for 
all  previous  pleadings  of  the  plaintiff,  and  like- 
wise the  repleader  answers  of  the  defendant  took 
the  place  as  substitute  for  the  defendant's  previ- 
ous pleadings ;  that  in  the  plaintiff's  third  re- 
pleader petition,  filed  April  9,  1915,  in  paragraph 
5  thereof,  the  plaintiff  modifies  and  changes  the 
allegation  of  5  in  the  former  repleader  petition, 
alleging  that  all  of  said  acts,  transfers,  convey- 
ances, etc.,  were  made  by  Park  and  Latham, 
and  then  charges  a  partnership  between  Latham, 
Pyle,  and  Park  in  avoidance  of  the  effect  of  de- 
fendant's special  exceptions  to  bis  second  re- 
pleader answer,  of  the  fact  that  Park's  alleged 
transfer  under  said  Exhibit  B  could  not  and 
did  not  pass  any  of  Pyle's  title,  which  allegation 
of  partnership  is  contained  in  averment  of  a 
material  fact  that  Park  concealed  from  his  part- 
ners, Latham  and  I^Ie,  the  book  showing  the 
collections,  etc.,  in  said  paragraph  5  of  his  third 
repleader  petition,  and  which  said  allegation  of 
partnership  was  not  heretofore  alleged  in  par- 
agraph 5  of  his  second  repleader  petition,  but 
in  other  paragraphs  thereof,  and  that  said  alle- 
gation of  the  fact  of  partnership  is  for  the  first 
time  pleaded  in  said  third  repleader  petition, 
the  purpose  and  effect  thereof  being  to  make 
valid  the  alleged  sale  by  Park  and  Lotham  of  the 
alleged  apace  under  the  contract  shown  in  Exhibit 
B ;  that  said  allegation  of  partnership  changes 
plaintiff's  cause  of  action  from  that  averred  in 
his  second  repleader  petition  and  makes  new 
and  distinct  cause  of  action  otherwise  not  main- 
tainable under  the  allegations  of  his  second  re- 
pleader petition;  that  under  plaintiff's  seventh 
paragraph  in  his  third  repleader  petition  is  the 
allegation  not  heretofore  made  in  his  second  re- 
pleader petition,  to  the  effect  that  Park  was  trus- 
tee to  collect  for  space  sold,  thereby  ingrafting 
a  cause  of  action  not  heretofore  pleaded  in  his 
second  repleader  petition,  and  linked  with  his  al- 
legation of  partnership  above  referred  to  would 
constitute  the  transfer  and  sale  alleged  a  valid 
transfer  and  sale  by  a  partnership,  instead  of  an 
illeeal  sale  by  an  individual,  without  power  or 
autoority  to  make  the  same. 

"Wherefore,  defendant  excepts  and  sa^s  that 
said  cause  of  action  as  so  reported  in  his  third 
repleader  petition  is  a  new  and  different  cause 
of  action  from  that  pleaded  in  his  second  re- 
pleader petition,  and  that  said  cause  of  action  al- 
leged in  said  third  repleader  petition  having  oc- 
curred, and  the  transaction  being  as  alleged  in 
said  third  repleader  petition  on  or  about  Feb- 
ruary 23.  1909,  that  the  plaintiff's  said  cause 
of  action  presented  in  his  said  third  repleader 
petition  has  accrued  more  than  two  years  prior 
to  the  filing  of  his  third  repleader  petition  on 
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April  9,  1915,  and  the  same  is  barred  by  the 
two  years'  statute  of  limitation,  and  the  four 
years'  statute  of  limitation ;  and  that  the  de- 
fendant prays  judgment,  referring  to  and  mak- 
ing said  plaintiff's  second  repleader  petition  and 
defendant's  second  answer  thereto  a  part  hereof 
for  the  consideration  of  the  court,  and  prays 
judgment  upon  this,  his  said  exception,  and  that 
the  same  be  sustained,  and  that  the  cause  be  dis- 
missed." 

[2-4]  This  unnecessarily  prolix  statement 
is  In  no  sense  an  exception.  As  a  general 
rule,  only  the  pleading  demurred  to  may  be 
considered  In  passing  on  the  demurrer,  and 
no  reason  Is  shown  here  why  the  general 
rule  should  not  obtain;  and,  in  order  to  pass 
upon  this  as  an  exception,  the  court  must 
necessarily  consider,  not  only  the  allegations 
In  the  third  amended  petition,  but  also  the 
facts  alleged  in  the  second  amended  petition. 
The  pleader  Insists  that  by  comparison  of  the 
allegations  In  the  two  pleadings  a  new  cause 
of  action  has  been  set  up,  in  that  plaintiff 
alleges  a  partnership  between  himself,  Park, 
and  Latham,  which  was  not  alleged  in  his 
former  original  pleadings,  and  that  the  effort 
to  recover  under  the  allegation  of  the  partner- 
ship is  barred  by  limitation.  If  this  is  a  fact, 
it  can  be  reached  only  by  a  plea,  and  not  by 
an  exception,  which  reqiulres  the  considera- 
tion of  such  superseded  and  abandoned  plead- 
ing. Newsom  &  Johnston  v.  Sherman,  110 
S.  W.  912;  Kruegel  v.  Porter,  136  8.  W.  801 : 
Porter  v.  Pecos  &  North  Texas  Ry.  Co.,  56 
Tex.  Civ.  App.  479,  121  S.  W.  897;  Coons  v. 
Green,  55  Tex.  Civ.  App.  612,  120  S.  W.  1108. 
It  is  not  the  office  of  an  exception  to  set  out 
facts  not  shown  by  the  pleading  to  which  the 
exception  is  urged.  If  it  relies  on  extrinsic 
facts,  it  is  called  a  speaking  demurrer,  and 
Is  bad.  6  Stand.  Proc.  88&-890.  It  appears 
that,  after  the  court  had  sustained  the  two 
exceptions  copied  above,  the  cause  was  dis- 
missed, and  from  such  judgment  this  appeal 
is  prosecuted. 

The  Judgment  is  reversed,  and  the  canse 
remanded. 


PRENDERGAST  v.  MASTERSON. 
(So.   1747.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkaoa. 

May  11,    1017.     Rehearing   Denied 

May  31,  1917.) 

1.    SCHOOIB   AND    ScirOOL   DISTRICTS   «=>176— 

Right  of  Teaches  to  Inflict  Cokforai. 

Punishment— Statute. 
Under  Pen.  Code  1911,  art.  1014,  providing 
that  violence  to  the  person  does  not  amount  to 
nn  assault  or  battery  when  employed  in  the  ex- 
ercise of  the  right  of  moderate  restraint  or  cor- 
rection given  by  law  to  the  teacher  over  the 
scholar,  a  teacher  may  lawfully  inflict  on  a 
pupil  who  has  violated  the  rules  and  regulations 
of  his  school  corporal  punishment  by  chastising 
him  In  a  moderate  and  humane  manner. 

[Ed.  (Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  {{  346,  847.] 


2.  SoaOOtS  AND   SOHOOI.  DiBTBIOTB  «=9l76— 

RioHT  OF  "T^aoheb"  to  Inflict  Co&po&az. 

Punishment— Statu  TK. 
The  superintendent  of  schools  of  the  city  of 
Marshall,  incorporated  by  Sp.  Acts  Slst  LeK.  c. 
6,  was  not  a  "teaditt,"  within  Pen.  Code  1911, 
art.  1014,  providing  that  violence  to  the  person 
does  not  amount  to  an  assault  or  battery  wlieu 
employed  in  the  exercise  of  the  right  of  moder- 
ate restraint  or  correction  given  by  law  to  the 
teacher  over  the  scholar;  the  duty  to  maintain 
order  and  discipline  in  the  schools  devolved  on 
the  teachers,  not  on  the  superintendent,  and  tlie 
power  to  inflict  corporal  punishment  on  pupUs 
was  conferred  on  the  teachers,  not  on  the  super- 
intendent, a  "teacher,"  witnin  the  statute,  being 
one  who  for  the  time  being  is  in  loco  parentis 
to  the  pupil,  who.  by  reason  of  frequent  and 
close  association,  has  an  opportunity  to  know 
the  distinguishing  traits  of  the  pupil,  and  who 
can  reasonably  be  expected  to  judge  the  pupil's 
conduct  and  measure  punishment  intelligently. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  JS  345,  347. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Teacher.] 

3.  Schools  and  School  Districts  €=>176 — 
Right  of  Teackek  to  Inflict  Cobporal 
Punishment. 

Where  the  superintendent  of  schools  of  a 
city  was  not  authorized  by  the  rules  of  the 
school  board  as  superintendent  to  take  control 
of  the  high  school  to  the  exclusion  of  the  teach- 
ers therein,  because  he  did  so  he  had  no  right 
as  a  teacher  to  inflict  corporal  punishment  on  a 
pupil. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  345,  347.] 

4.  Schools  and  School  Distbicts  «=>176 — 
Right  of  Teaches  to  Inflict  Cobporal 
Punishment. 

If  the  superintendent  of  schools  of  a  city 
was  as  such  a  public  officer,  he  did  not  there- 
fore have  a  right  to  chastise  a  pupil  in  the  hiprh 
school;  such  right  not  being  conferred  by  law 
on  any  public  officer  as  such. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  EHj.  §§  345,  347.] 

6.  Assault  and  Battery  ®=>10— Defense- 
Custom    OF    School    Supebi.vtendent    to 
Chastise  Pupils. 
A  custom  for  the  superintendent  of  scbools 
of  a  city  to  chastise  pupils  existed  in  violation, 
not   only   of  well-established   principles   of    the 
civil  law,  but  of  a  provision  of  the  Criminal 
Code  denouncing  as  a  crime  the  use  of  any  un- 
lawful violence  upon  another's  person,  and  the 
custom  was  not  a  defense  to  the  superintendent 
when  sued  for  assault  and  battery  by  a  pupil 
whom  he  chastised. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §§  6-8.] 

Appeal  from  Harrison  County  Court:  Qeo. 
L.  Huffman,  Judge. 

Suit  by  George  Prcndergast,  hy  next  friend, 
against  F.  L.  Masterson.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Reversed, 
and  cause  remanded  for  new  trial. 

This  suit  was  by  appellant,  a  minor,  by 
his  next  friend,  for  damages,  actual  and 
exemplary,  for  an  assault  and  battery  which 
he  alleged  appellee  made  on  him.  Appellant 
was  a  pupil  in  the  Marshall  city  schools,  of 
which  appellee  was  superiBtendent.  The  city 
of  Marshall  was  incorporated  by  a  special  act 
of  the  Legislature  approved  February  12, 
1909  (Special  Laws  1900,  p.  78).     The  dty 
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Tss  by  fbe  act  (section  183)  made  a  "sepa- 
rate and  Independent  scbool  district,"  its 
schools  to  be  "under  the  management  and 
control  of  a  school  board,"  which  was  au- 
'Jiorized  to— 

I'adopt  such  rules,  regulations  and  by-laws  as 
it  may  deem  proper  as  to  all  matters  pertaining 
to  the  powers  and  duties  of  said  board,  the  om- 
cen  thpreot,  and  of  the  superintendent,  princi- 
pals,  teachers,  pupils  and  janitors  and  em- 
ployes of  said  board  and  may  adopt  generally 
snch  mlea  as  will  subserve  the  efficient  and  per- 
fKt  management  of  the  said  public  free  schools." 
SectioB  203. 

There  were  six  ward  schools  and  one  high 
school  In  the  city.  Abont  60  teachers  were 
employed  In  the  schools. 

The  appeal  Is  from  a  judgment  In  appellee's 
favor. 

F.  H.  Prendergast,  of  Marshall,  for  appel- 
lant S.  P.  Jones,  of  Marshall,  and  T.  P. 
Ilarte,  of  Douglas,  Ariz.,  for  appellee. 

WILLSON,  0.  J.  (after  stating  the  facts  aa 
above).  [1]  The  cause  was  tried  in  the  court 
below  on  the  theory  that  It  was  lawful  for 
appellee,  as  superintendent  of  the  Marshall 
city  schools,  if  it  reasonably  appeared  to  him 
that  appellant  had  violated  the  rules  and  reg- 
ulfltloa»  of  those  schools,  to  administer  cor- 
poral punishment  to  appellant  by  chastising 
him  in  a  moderate  and  humane  rnann^. 
Whether  the  theory  was  a  correct  one  or  not 
Is  the  question  to  be  determined.  It  was 
not  incorrect,  and  the  trial  court  did  not  mis- 
interpret the  law,  if  the  superintendent  of 
9uch  schools  was  a  *^eacher"  therein  within 
the  meaning  of  the  law;  for,  to  enforce  a 
oompUnnce  with,  the  reasonable  rules  of 
such  schools,  a  teacher  may  lawfully  inflict 
such  punishment  on  a  pupil.  Penal  Code,  art. 
1014;  1  Black.  Oom.  453;  35  Cyc.  1137, 1139; 
5  C.  J.  Wl ;  2  R.  O.  L.  540. 

[2]  Was  appellee  a  "teacher"  within  the 
meaning  of  the  rule  authorizing  a  teacher  to 
chastise  his  pupil?  We  think  not.  A  teacher 
is  one  who  teaches.  Appellee  did  not  do  that, 
and,  as  we  understand  the  record,  does  not 
rretend  that  he  did,  or  was  authorized  to, 
in  the  Marshall  city  schools. 

His  contention  is  that  be  bad  taken  active 
charge  of  the  high  school,  In  which  appel- 
lant was  a  pupil,  and  had  active  control 
thereof  at  the  time  he  assaulted  appellant, 
and  that  therefore  be  and  appellant  then  oc> 
cnpled  toward  each  other  the  relationship  of 
teacher  and  pupil.  He  further  contends,  If 
they  did  not  occupy  that  relationship,  that 
be  was  a  public  oflScer  charged  with  the  duty 
to  maintain  order  in  the  high  school,  and 
therefore  that  it  was  not  unlawful  for  him 
to  assault  appellant  as  he  did.  And  be 
farther  contends,  if  he  was  not  entitled  to 
defend  against  appellant's  suit  on  either  of 
those  grounds.  It  was  because  of  a  custom 
which  recognized  a  right  in  a  sui>erintendent 
of  snch  schoote  to  chastise  pupils  therein. 
[3-f  J  It  la,  we  think,  a  sufficient  answer 


to  these  contentions  to  say:  (1)  That  there 
was  nothing  In  the  rules  of  the  school  board 
which  authorized  appellee  as  superintendent 
to  take  control  of  the  high  school  to  the  ex- 
clusion of  the  teachers  therein.  (2)  If,  as 
superintendent,  appellee  was  a  public  officer, 
he  did  not  therefore  have  a  right  to  chastise 
appellant  Such  a  right  is  not  conferred  by 
law  on  any  public  officer  as  such.  (3)  If  it 
was  a  custom  for  superintendents  of  such 
schools  to  chastise  pupils  therein,  the  custom 
existed  in  violation  not  only  of  well-estab- 
lished principles  of  the  civil  law,  but  In 
violation  of  a  provision  in  the  Criminal  Code 
denouncing  as  a  crime  the  use  of  any  un- 
lawful violence  upon  the  person  of  another. 

It  appears  from  the  rules  adopted  by  the 
school  board  that  appellee  had  no  direct  con- 
trol over  the  pupils  of  the  schools,  exc^t 
that  he  was  required  to  investigate  com- 
plaints they  made,  and  was  authorized  to 
transfer  them  from  one  school  to  another 
for  purposes  spedfled,  and  to  8U3pen<l  tbem, 
"subject  to  the  action  of  the  board."  His 
control  of  the  pupils  was  Indirect — through 
the  teachers.  His  business  as  superintendent, 
except  as  stated  above,  was  with  the  teachers, 
not  with  the  pupils.  By  the  rules,  the  duty 
to  maintain  order  and  discipline  in  the 
schools  was  devolved  upon  the  teachers,  not 
on  him,  and  the  power  to  Inflict  corporal 
punishment  on  pupils  was  conferred  upon 
the  teachers,  not  on  blm. 

For  the  reasons  stated,  we  do  not  think 
appellee  was  a  "teacher"  within  the  meaning 
of  the  law  that  authorizes  a  teacher  to  chastise 
his  pupil.  The  teacher  the  law  has  in  mind, 
we  think,  is  one  who  for  tbe  time  being  is  in 
loco  parentis  to  the  pupil ;  who,  by  reason  of 
his  frequent  and  close  association  with  the 
pupil,  has  an  opportunity  to  know  about  tbe 
traits  which  distinguish  him  from  other 
pupils;  and  who,  therefore,  can  reasonably 
be  expected  to  more  intelligmtly  Judge  the 
pupil's  conduct  than  he  otherwise  could, 
and  more  justly  measure  the  punishment 
he  deserves,  if  any. 

The  judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 

HODOBS,  J.,  not  sitting. 


BRAZEAMl  et  aL  v.  STRENGTH,  CJonnty 
Judge,  et  aL    (No.  1855.) 

(Court  of  (Tivil  Appeals  of  Texas.    Texarkana. 
May  31,  1917.) 

1.   COTJNTIM    «=»loO(l)    —    EXPENDrrUBB!     OF 

MoNBY— Protection  of  Live  Stock— Con- 

STBUOTION    OF   STATUTE. 

Acts  33d  Leg.  c.  ICO,  authorizing  the  coun- 
ty commissioners'  court  to  co-operate  with  the 
live  stock  sanitary  commission  in  protecting 
live  stock,  empowered  commissioners'  court  to 
expend  all  connty  money  necessary,  and  confer- 
red all  power  relating  thereto  not  inhibited  by 
Const,  art.  11,  }  7,  providing  that  no  debt  thall 
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be  inearred  la  a  county,  nnless  proTision  is  made 
for  levying  a  sufficient  tax  to  pay  interest  there- 
on and  provide  a  sinking  fund. 

[Ed.  Note.— For  other  cases,  see  Ooonties, 
Cent.  Dig.  §§  165,  1C8,  216.] 

2.  iNJUNCTttON  <S=>130— County  CoioassiOH- 

EBS'     COUKT— PBOTKCnOIf    OF    LlVB    STOOK— 

Consideration  of  STXTtrrB. 
The  county  comniission«rs'  eonrt  could  not 
be  enjoined  from  exercising  power  given  them 
by  Acts  35th  Leg.  c.  60,  relating  to  prevention 
of  diseases  in  live  stock  in  force  at  time  of  ap- 
plication for  injunction,  merely  because  Acts 
33d  Leg.  c.  169,  in  force  when  order  of  commis- 
sioners' court  was  made,  did  not  authorize  their 
action;  since  the  court  could  consider  both  stat- 
utes in  passing  upon  question. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §|  288-300.] 

3.  Animals  <S=>28  —  Pbevention  of  Conta- 
oioUB  Diseases— Application  of  Statute. 

Acts  35th  Leg.  c.  60,  relating  to  prevention 
of  diseases  in  live  stock,  was  intended  to  apply 
to  counties  where  Acts  33d  Leg.  c.  168,  had  been 
adopted. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  {  79.] 

4.  Animals  <g=»29— Coktagioub  Diseases  — 
Validity  of  Statute. 

The  Legislature  had  power  to  make  the  pro- 
visions of  Acts  35th  Leg.  c.  60,  relating  to  pre- 
vention of  disease  in  live  stock,  apply  where 
those  of  the  repealed  Acts  33d  Leg.  formerly 
applied. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  $  79.] 

5.  Animals  e=)29— Constituiional  Law  «=> 
293— Pbevention  of  Contagious  Diseases 
—Validity  of  Statute— Invasion  of  Pbop- 
ebty  Rights. 

Acts  35th  Leg.  c.  60,  and  Acts  33d  Leg.  c 
169,  requiring  all  cattle  to  be  dipped,  whether 
infected  with  ticks  or  not,  and  whether  kept  on 
owner's  premises  or  not,  did  not  violate  Const 
art  1,  §  19,  or  Const.  U.  S.  art  14,  §  1,  prohibit- 
ing an  unwarranted  invasion  of  private  property 
rights;  and  Const,  art.  16,  §  ^,  expressly  au- 
thorizes Legislature  to  pass  laws  for  the  regu- 
lation of  live  stock  and  protection  of  stock 
raisers. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  I  79;  Constitutional  Law,  Cent. 
Dig.  f  §  8£2-814.] 

6.  Counties  <S=>150(1)  —  Expenditubb  of 
Money— Pbotection  of  Live  Stock — Con- 
stitutionality OF  Statute  —  "Debt"  — 
"Obdinaby  Expense." 

Acts  35th  Leg.  c.  60,  and  Acts  33d  Leg.  c. 
169,  requiring  expenditures  of  county  money  for 
building  of  vats  and  dipping  of  cattle  to  prevent 
disease,  does  not  violate  Const,  art.  11,  {  7,  pro- 
viding that  no  "debt"  shall  be  incurred  by  any 
county,  unless  provision  is  made  at  the  time  for 
collecting  sufficient  taxes  to  pay  interest  thereon 
and  to  provide  a  sinking  fund;  the  word  "debt" 
meaning  any  pecuniary  obligation  imposed  by 
contract,  except  such  as  were,  at  the  date  of 
the  Contract,  witliin  the  lawful  and  reasonable 
contemplation  of  the  parties,  to  be  satisfied  out 
of  the  current  revenues  for  the  year  or  out  of 
some  fund  then  within  the  immediate  control  of 
the  corporation,  and  such  expense  being  an  "ordi- 
nary expense,"  as  thus  distinguish^  from  a 
debt;  and  it  was  immaterial  that  expenditure 
would,  in  connection  with  other  county  debts, 
result  In  creating  indebtedness  which  current 
revenues  would  be  insufficient  to  pay,  since  there 
was  sufficient  money  on  hand  to  pay  the  neces- 
f>ary  expense,  and  commissioners'  court  not  be- 


ing required  to  give  precedence  to  one  contem- 
plated   ordinary  expense"  over  another. 

[Ed.  Note.— FV>r  other  cases,  seo  Counties, 
Cent  Dig.  S{  165,  166,  215. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Debt;  Ordinary  Ex- 
penses.] 

7.  Counties  <8=»1B0(8)   —  Expenditurb    of 
Money  —  Obdinaby  Expense  —  Constittj- 
tional  Limitation— "Debt." 
If  the  sum  of  claims,  representing  ordinary 
county  expenses,  amounted  to  as  much  as  it  rea- 
sonably could  be  expected  the  current  revenues 
would  amount  to,  ordinary  expenses  thereafter 
incurred    would    be    within    the    prohibition    of 
Const  art  11,  {  7,  in  view  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  1432.  1433.  1486-1438, 
requiring  claims  to  be  classified,  registered,  num- 
bered, and  to  be  paid  in  the  order  registered. 

[E5d.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  |§  166,  166,  217.] 

Appeal  from  District  Court,  Harrlsoa 
County;   P.  O.  Beard,  Judge. 

A]>plicatlon  for  Injunction  by  J.  M.  Bra- 
zeale  and  others  against  W.  H,  Strength, 
County  Judge,  and  others.  Plaintiffs  appeal 
from  order  refusing  temporary  Injunctlcnu 
Affirmed. 

The  appeal  Is  from  an  order  entered  April 
18,  1917,  refusing  to  grant  appellants,  who 
were  owners  of  cattle  and  other  property  in 
Harrlsoa  county  subject  to  taxation,  a  temr 
porary  Injunction  restraining  appellees,  wlio 
constituted  the  commissioners'  court  of  that 
county,  from  "carrying  out"  an  order  made 
by  said  court  February  16,  1917,  as  follows: 

"It  is  ordered  that  an  appropriation  sufficient 
to  build  necessary  number  of  dipping  vats  to 
carry  on  the  work  of  systematic  tick  eradication 
be  and  the  same  is  hereby  made,  and  that  a  suffi- 
cient number  of  men  be  employed  to  build  said 
vats  by  the  1st  day  of  May,  1917.  and  that  on. 
and  after  the  Ist  day  of  May,  1917,  systematic 
and  compulsory  dipping  of  cattle  bo  carried  on 
under  the  direction  of  the  Live  Stock  Sanitary 
Commission  until  the  eradication  of  Texas  fever 
tick  in  Harrison  county." 

Appellants  alleged  that: 

Appellees  "are  threatening  and  if  not  re- 
strainetl  will  carry  out  said  order  and  will  incur 
indebtedness  against  the  said  Harrison  county  in 
the  sum  of  approximately  $10,000,  which  amount 
will  be  necessary  to  carry  out  said  order,  and 
are  threatening  to  and  if  not  restrained  will 
force  plaintiffs  to  dip  their  cattie  against  plain- 
tilTs'  consent  That  in  order  to  carry  out  said 
order  it  will  be  necessary  to  incur  the  following 
expenses  during  the  months  of  April,  May,  June, 
July,  August,  September,  and  October  of  the 
year  1917,  to  wit,  cost  of  labor  and  materials 
necessai?  to  construct  and  charge  the  dippini; 
vats  $5,000,  and  salaries  of  10  men  to  enforce 
compulsory  dipping  $5,000;  and  the  defendants 
if  not  restrained  will  incur  said  expenses  during 
said  months." 

As  grounds  for  the  relief  they  sought,  ap- 
pellants alleged  that  the  order  was  void  be- 
cause: 

"(1)  An  attempt  to  incur  a  debt  against  Har- 
rison county,  and  the  defendants  at  tho  time  said 
order  was  made  did  not  have  the  funds  on  hand 
with  which  to  pay  same,  and  no  provision  was 
made  for  levying  a  tax  to  pay  the  whole  or  any 
part  of  said  indebtedness,  *  •  •  and  any 
expense  which  they  may  incur  in  carrying  oat 
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aaid  ordw  irfD  1>e  tfeatinr  a  debt  witkin.  the 
meaning  of  section  7  at  article  11  of  the  Oonsti- 
tution  of  Texas. 

"(2)  There  is  no  prorieion  of  law  authorizing 
the  defendant  to  expend  the  fonda  of  the  conn- 
tf  for  the  purposes  set  forth  in  said  order, 
*  *  *  and  their  acts  in  attempting  to  incur 
indebtedness  sgainst  the  county  for  said  pur- 
poses are  beyond  the  power  conferred  upon  them 
Dy  law* 

"(3)  An  attempt  on  the  part  of  said  commis- 
sioners' court  to  dip  plaintiss'  cattle  in  a  certain 
poisonous  fluid  by  completely  immersing  said 
cattle  therein.  That  said  fluid  is  frequently 
■wallowed  by  cattle  being  dipped  and  frequently 
causes  the  death  of  such  catue.  That  said  order 
requires  all  cattle  in  Harrison  county  to  be  dip- 
ped, regardless  of  where  said  cattle  are  located 
and  regardless  of  whether  or  not  said  cattle  are 
taken  off  of  the  owner's  private  premises  or  al- 
lowed to  min|;le  or  come  in  contact  with  other 
cattle,  and  said  order  is  in  conflict  with  section 
19  of  article  1  of  the  Constitution  of  Texas, 
and  with  section  1  of  article  14  of  the  Constitu- 
tion of  the  United  States,  in  that  it  is  an  un- 
warranted invasion  of  private  property  rights 
and  deprives  plaintiffs  of  their  property  without 
due  process  of  law." 

C.  M.  Abney  and  H.  T.  Lyttletom,  both  of 
Marshall,  for  appellants.  Bibb  &  Bibb  and 
T.  W.  Dayldson.  all  of  Marshall,  for  appel- 

WILLSON,  O.  J.  (after  stating  tbe  facta  as 
above).  Nothing  to  tbe  contrary  appearing 
in  the  record,  we  are  inclined  to  think  this 
conrt  sfaonld  assume  tbat  the  vats  were  bnllt 
before  May  1,  1917,  as  directed  in  the  order 
of  the  commissioners'  court,  and  thereupon 
paid  for ;  that  the  dipping  of  cattle  wa«  then 
commenced  and  thereafterwards  carried  on, 
as  was  farther  directed  in  tbe  order;  and 
tbat  the  cattle  In  Harrison  county,  including 
those  belonging  to  appellants,  have  all  been 
dipped,  and  the  expense  thereof  paid  by  the 
coonty.  If  such  assumptions  should  be  in- 
dulged, then  the  appeal  should  be  dismissed 
on  the  ground  that  (the  alleged  threatened 
unlawful  acts  having  been  consummated)  to 
now  grant  an  injunction  as  prayed  for  would 
b«  a  useless  act  1  High  on  Injunctions,  i 
23.  We  will  not  pursue  that  course,  however, 
but,  being  of  the  opinion  it  does  not  suf- 
ficiently appear  from  the  record  that  the 
court  erred  when  he  refused  to  grant  appel- 
lants tbe  temporary  relief  they  sought,  will 
affirm  the  Judgment.  In  doing  so,  the  con- 
clusion reached  with  reference  to  the  conten- 
tions appellants  made  will  be  briefly  stated. 

[1]  The  first  of  these  contentions  Is  that 
the  conunlssioners'  court  had  no  lawful  right 
to  use  funds  of  the  county  for  the  purpose  of 
building  and  charging  vats  and  dipping  cat- 
tle. It  seems  to  be  conceded  that  the  "tick 
eradication  law"  approved  April  8, 1913  (Gen- 
eral Ijaws,  p.  353)  was  in  force  in  Harrison 
county  at  the  time  the  order  of  the  commls- 
slmiers'  court  in  queistion  was  entered.  And 
it  is  conceded  that  by  the  terms  of  the  act 
approved  March  17,  1917  (General  Laws,  p. 
107),  which  superseded  said  Ad:  April  S, 
1913,  and  which  was  in  force  at  the  time  the 
Judgment)  appealed  from  was  rendered,  the 


commissioners'  court  was  authorized  to  use 
the  county's  funds  for  audi  purposes.  The 
contention  is  that  the  act  191S  alone  can  be 
looked  to,  and  that  it  does  not  cmfer  such 
power  on  said  court.  We  are  inclined  to 
thtaik  that  the  provision  in  tbe  act  1913, 
which  made  it  tbe  duty  of  the  commission- 
ers' court  "to  co-<4)erate  with  and  assist  the 
Live  Stock  Sanitary  Coomiission  In  protect- 
ing the  live  stock  of  their  respective  counties 
from  all  contagious,  infectious  or  oommunica- 
ble  diseases,  whether  such  exists  within  or 
outside  of  the  county,  and  in  other  ways  pro- 
tecting the  live  stodc  interest  of  their  conn- 
ties,"  operated  to  confer  upon  the  commis- 
sioneiB'  court  power  not  inhibited  by  section 
7  of  article  11  of  the  Constitution,  to  incur, 
and  pay  with  the  county's  funds,  such  ex- 
pense as  was  necessary  to  make  effective  as- 
sistance It  was  required  to  render  to  the  Live 
Stock  Sanitary  Commission. 

[2]  But  we  do  not  agree  that  the  court 
below  could  not  also  look  to  the  act  1917  for 
sudi  power  in  the  commlsslouers'  court. 
That  act  was  in  force  at  the  time  the  applica- 
tion for  the  temporary  writ  was  acted  upon; 
and,  if  su<±  power  then  existed  in  the  com- 
missioners' court,  the  fact  that  it  did  not  ex- 
ist in  them  at  the  time  they  made  the  oirder 
of  February  16,  1917,  would  not  be  a  reason 
for  granting  the  writ.  The  trial  court  should 
not  have  enjoined  the  conunlssioners'  court 
from  exercising  power  they  then  possessed, 
because  they  did  not  possess  It  at  the  time 
they  entered  the  order  providing  for  the  vats. 

[S,  4]  Declaring  that  "all  elections  held  pri- 
or to  the  taking  effect  of  this  act  whereby 
any  county  in  this  state  has  by  a  majority 
vote,  voted  to  eradicate  ticks,  is  hereby  In  all 
things  declared  to  be  a  valid  election  and  Is 
in  all  things  ratified,"  the  act  of  1917  by  its 
express  terms  repealed  the  act  1913.  That 
the  Legislature  intended  the  provisions  of 
the  act  1917  to  apply  in  counties  where  the 
tick  eradication  law  of  1913  had  been  adopted 
cannot  be  doubted.  That  it  had  power  to 
make  the  provisions  of  the  later  act  apply 
where  those  of  tbe  repealed  act  formerly  ap- 
plied we  think  follows  from  the  decision  of 
the  Supreme  C^urt  in  Bx  parte  Dupree,  101 
Tex.  150.  103  S.  W.  493. 

[I]  It  is  further  insisted,  however,  that 
both  the  act  1913  and  tbe  act  1917  are  viola- 
tive of  section  19  of  article  1  of  the  state  (^n- 
btltution  and  section  1  of  article  14  of  the  fed- 
eral Constitution,  in  that  they  were  "an  un- 
warranted Invasion  of  private  property 
rights,"  because  they  required  aU  cattle  to  be 
dipped,  whether  infected  with  ticks  or  not,  and 
whether  kept  on  the  owner's  premises  or  not. 
We  think  the  acts  were  not  violative  of  tbe 
provision  in  the  state  Constitution  specified. 
Section  23  of  article  16  of  that  Constitution 
authorized  the  Legislature  to  "pass  laws  for 
the  regulation  of  live  stock  and  the  proteo> 
tion  of  stock  raisers."  Arn'strong  v.  Trnylor, 
87  Tex.  598,  30  a  W.  440.    The  acts  in  ques- 
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tlon  were  passed  for  tbat  purpose,  and  to 
accomplish  It  we  think  it  was  within  the 
power  of  the  Legislature  to  require  all  cat- 
tle to  be  dipped  without  respect  to  whether 
they  were  infected  with  ticks  or  not,  or 
whether  they  were  kept  by  the  owner  on  his 
premises  or  not.  Smith  v.  State,  74  Tex.  Cr.  R. 
232,  168  S.  W.  622;  Graves  v.  Rndd,  26  Tex. 
av.  App.  554,  65  S.  W.  63;  Roberson  v.  State, 
42  Tex.  Cr.  R.  595,  63  S.  W.  884 ;  McGee  v. 
btate  (decided  by  Court  of  Criminal  Appeals 
April  25,  1917);  Bishop  v.  State,  122  Tenn. 
729, 127  8.  W.  698.  Nor  do  we  think  the  acts  In 
question  violative  of  section  1  of  article  14  of 
the  federal  Constitution.  Cooley's  Constitu- 
tional Limitations,  502  et  seq.,  and  830  et  seq. 
[I]  The  other  contention  made  by  appel- 
lants i&  that  it  appeared  that  building  the 
vats  and  dipping  the  cattle  would  be  violative 
of  that  part  of  section  7  of  article  11  of  the 
Constitution  which  declares  that: 

"No  debt  for  any  purpose  shall  ever  be  incur- 
red in  any  manner  by  any  city  or  county  unless 
provision  is  made,  at  the  time  of  creating  the 
same,  for  levying  and  collecting  a  sufficient  tax 
to  pay  the  interest  thereon  and  provide  at  least 
two  per  cent  as  the  sinking  fund." 

It  was  shown  that  the  commissioners'  court 
regarded  the  expense  to  be  Incurred  in  build- 
ing vats  and  dipping  cattle  as  an  ordinary 
<Nie,  and  contemplated  paying  same  out  of 
the  county's  third  class  fund.  It  Is  Insisted 
that  it  appeared  that  that  fund  was  wholly 
insufficient  to  pay  such  expense  and  other 
ordinary  expepses  of  the  county,  and  that 
the  use  of  any  part  of  it  to  pay  for  building 
the  vats  and  dipping  cattle  inevitably  would 
result  In  creating  Indebtedness  which  could 
not  be  paid  out  of  the  current  revenues  of 
the  county.  If  It  followed  that  the  expense 
authorized  to  be  Incurred  by  the  order  pro- 
viding for  building  vats,  etc.,  when  incurred, 
would  create  a  "debt"  against  the  county 
within  the  meaning  of  the  provision  of  the 
Constitution  set  out  above,  as  distinguished 
from  an  "ordinary  expense"  of  the  county, 
the  contention  should  be  sustained,  for  it  ap- 
pears that  the  only  provision  made  for  pay- 
ing it  was  that  made  for  paying  ordinary 
expenses  of  the  county.  We  think  the  ex- 
pense was'  an  ordinary  one,  and  do  not  un- 
derstand appellants  to  be  in  the  attitude  of 
denying  It  was.  Their  contention  is,  as  we 
understand  it,  that  the  commissioners'  court 
did  not  have  a  right  to  incur  the  expense 
because  to  do  so  would  Increase  the  total 
of  the  ordinary  expenses  of  the  county  for 
the  year  1917  to  a  sum  the  current  revenues 
for  that  year  would  be  Insufficient  to  pay. 
The  Supreme  Court  has  defined  the  word 
"debt,"  as  used  in  the  provision  in  the  Con- 
stitution in  question,  as  meaning: 

"Any  pecuniary  obligation  imposed  by  con- 
tract, except  such  as  were,  at  the  date  of  the 
contract,  within  the  lawful  and  reasonable  con- 
templation of  the  parties,  to  be  satisfied  out  of 
the  current  revenues  for  the  year,  or  out  of 
iome  fund  then  within  the  inunediate  oootnd 


rot  the  corporation."  McNeal  v.  City  of  Waco, 
89  Tex.  8$  83  S.  W.  322. 

While  the  testimony  showed  that  the  cur- 
rent revenues  of  Harrison  county  for  1917 
would  be  Insuffidoit  to  pay  ordinary  ex- 
penses already  incurred  and  which  it  was 
contemplated  would  be  Incurred  by  the  coun- 
ty during  the  year,  It  further  showed  that 
the  county,  at  the  time  the  order  in  questioa 
was  entered  and  at  the  time  the  Judgment 
appealed  from  was  rendered,  had  in  hand 
funds  sufficient  to  pay  the  expense  of  build- 
ing the  vats  and  dipping  cattle  and  all  ordi- 
nary expenses  theretofore  Incurred  by  the 
county. 

So  the  question  which  confronted  the  trial 
court  was.  It  seems,  whether  It  was  beyond 
the  powiir  of  the  commlssIoaerB'  court  to  in- 
cur the  expense  contemplated  by  its  order, 
because  to  do  so.  If  other  contemplated  or- 
dinary expenses  of  the  county  were  Incurred 
during  the  year,  would  result  In  creating 
indebtedness  against  the  county  which  its 
current  revenues  were  not  sufficient  to  pay. 
If  building  the  vats  and  dipping  cattle  was 
an  ordinary  expense  of  the  county  which  it 
could  pay  out  of  "some  fund  then  within  its 
immediate  control,"  as  we  have  seen  was  the 
case,  we  do  not  think  the  conrnilssioners' 
court  was  without  power  to  Inour  it  for  the 
reason  stated.  We  have  not  found  and  have 
not  been  referred  to  anything  in  the  law 
which  required  the  commissioners'  court  to 
give  to  one  contemplated  ordinary  expense 
precedence  over  another  where  the  current 
funds  of  the  county  were  not  sufficient  to  pay 
both. 

[r]  There  are  -provisions  of  the  statute, 
however,  which,  it  seems  to  us,  point  out  a 
way  to  determine  when  the  commissioners' 
court  has  reached  the  limit  of  its  power  un- 
der the  Constitution  to  create  indebtedness 
against  the  county  on  account  of  its  "ordi- 
nary expenses."  Article  1433,  Vernon's 
Statutes,  provides  for  a  classification  of  all 
claims  against  the  county.  Article  1438  pro- 
vides for  a  classification  of  the  funds  belong- 
ing to  the  county.  Article  1432  provides  for 
the  registration  by  the  county  treasurer  of 
all  claims  against  the  county.  Article  1430 
requires  the  claims  to  be  numbered  In  the 
order  presented.  Article  1437  requires  the 
claims  to  be  paid  In  the  order  they  are  reg- 
istered. Where  the  requirements  of  the  stat- 
ute have  been  complied  with,  it  seems  to  ns 
it  easily  could  be  determined  at  any  time 
whether  the  sum  of  claims  representing  or- 
dinary expenses  of  the  county  amounted  to 
as  much  as  it  reasonably  could  be  expected 
the  current  revenues  of  the  county  would 
amount  to.  When  it  was  found  they  did,  it 
seems  to  us  it  might  very  well  be  said  tbat 
such  ordinary  expenses  of  the  county  as  were 
thereafterwards'  Incurred  were  within  the 
prohibition  of  section  7  of  article  11  of  the 
Constitution. 

The  Judgment  is  affirmed. 
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TEXAS  CO.  ▼.  CHARTvES  CLARK  &  CO. 
(No.  6856  [0974].) 

(Coait  <^  Civil  A|H>eal8  of  Texas.     GalTeston. 
June  15,  1917.) 

1.  Appeal  a^d  Ebbob  «=>11&1— CxBTinoATE 
or  No  Mandate. 

Under  Rev.  St.  art  1559,  providing  that  up- 
on judgment  of  reversal  and  remandine  if  man- 
date is  not  taken  out  witliin  12  months,  then, 
npon  the  filing  in  the  court  below  of  the  certifi- 
cite  of  the  clerk  of  the  appellate  court  to  that 
(Sect,  the  case  shall  be  dismissed  from  the  docket 
of  the  lower  court,  the  clerk  of  the  Court  of 
CItU  Appeals  was  not  required  to  make  cer- 
tificate stating  only  the  date  of  judgment  revers- 
ing and  remaxiding  the  judgment  of  tho  court 
below,  and  that  no  mandate  had  been  taken  out, 
bat  a  certificate  offered  hj  him  showing  that, 
after  snch  judgment,  petition  for  writ  of  error 
to  the  Sopreme  Court  was  filed,  and  by  the 
Supreme  Court  dismissed  for  want  of  jurisdic- 
tion, and  no  motion  for  rehearing  was  filed  in 
the  Snpieme  Goort  by  appellee,  and  the  record 
of  the  cause  accompaniod  by  a  certified  c<vy  of 
the  order  dismissing  the  application  for  want  of 
jurisdiction  was  returned  to  the  Court  of  Civil 
Appeals,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4646.] 

2.  Appbai.  and  Ebbob  «=>1191— CxBTnTCATE 
OF  No  Mandate. 

t'nder  such  statute,  tho  Jurisdiction  of  the 
Court  of  Civil  Appeals  reversing  and  remanding 
a  cause  terminating  with  the  expiration  of  the 
term  in  which  such  judgment  was  rendered  and 
a  motion  for  rehearing  refused,  such  court  has 
DO  original  jurisdiction  of  a  motion  by  appel- 
lant to  requue  the  derk  of  that  court  to  issue 
the  statutory  certificate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4646.] 

Action  by  Charles  Clark,  doing  business  as 
Charles  Clark  &  Co.,  against  the  Texas  Com- 
pany. On  motion  of  appellant  to  require  the 
clerk  to  issue  to  It  certificate  under  Rev.  St 
art  1559.    Motion  dismissed. 

For  former  opinion,  see  182  S.  W.  351. 

PLEASANTS,  C.  J.  Appellant  has  filed  a 
motion  in  this  court  In  the  above-styled  cause 
to  require  the  clerk  of  this  court  to  Issue  cer- 
tificate on  article  1559  of  Revised  Statutes 
showing  the  date  Judgment  reversing  the 
judgment  of  the  court  below  and  remanding 
the  cause  was  rendered. 

The  motion  discloses  that  on  October  21, 
1915,  we  rendered  a  Judgment  In  this  cause 
reversing  the  Judgment  of  the  court  below 
and  remanding  the  cause  for  a  new  trial,  and 
on  April  20, 1916,  a  motion  for  rehearing  died 
by  appellee  was  overruled.  Thereafter,  on 
May  20,  1916,  appellee  filed  petition  for  writ 
of  error  to  the  Supreme  Court  Neither  ap- 
pellant nor  its  attorneys  of  record  had  any 
notice  of  the  application  for  writ  of  error 
as  required  by  article  1542a,  Vernon's  Sayles' 
Statutes,  and  did  not  know  that  such  applica- 
tion had  been  filed  nntil  they  saw  In  the  dally 
papers  that  the  Supreme  Court  had,  on  April 
18,  1917,  dismissed  the  application  for  want 
of  jurisdiction.  No  motion  for  rehearing  was 
filed  is  the  Supreme  Court  by  i^peUee,  and 


the  record  of  said  cause,  accompanied  by  cer- 
tified copy  of  the  order  dismissing  the  appli- 
cation for  want  of  Jurisdiction,  was  returned 
to  this  court  and  received  by  the  clerk  on 
May  7,  1917.  Thereupon  appellant  applied  to 
the  clerk  of  this  court  for  a  certificate  show- 
ing that  no  mandate  has  been  taken  out  from 
this  court  under  the  provisions  of  article 
1569,  Revised  Statutes.  The  clerk  offered  to 
issue  a  certificate  stating  all  of  the  facts 
above  set  out  but  refused  to  issue  a  certifi- 
cate oalj  stating  the  date  of  Judgment  re- 
versing and  remanding  the  Judgment  of  the 
court  below,  and  that  no  mandate  has  been 
taken  out 

[1 , 2]  This  motion  is  to  require  the  clerk 
to  issue  the  certificate  In  the  form  requested 
by  appellant  In  passing  upon  and  refusing 
the  motion  at.a  former  day  of  this  term,  we 
did  not  consider  the  question  of  our  Jurisdic- 
tion to  hear  and  determine  the  question  pre- 
sented, but  our  conclusion  was  and  still  is 
that  the  certificate  which  the  derk  offered  to 
issue  was  a  sufilclent  compliance  on  his  part 
with  the  statute  above  cited.  Upon  further 
consideration  we  are  of  the  opinion  that  we 
have  no  original  Jurisdiction  of  the  matter 
presented  by  the  motion,  and  that  If  the 
clerk  has  failed  to  perform  a  ministerial  duty 
required  of  him  by  the  statute,  it  Is  not  one 
which  affects  any  cause  pending  In  this  court, 
our  Jurisdiction  over  this  cause  having  ter- 
minated with  the  expiration  of  the  term  In 
which  our  Judgment  was  rendered  and  the 
motion  for  rehearing  refused,  nor  does  It  In 
any  way  affect  the  proper  performance  of 
his  duties  to  this  court 

Such  being  the  case,  the  clerk  could  only  be 
required  to  issue  the  certificate  by  mandamus 
proceeding  instituted  in  a  court  of  original 
Jurisdiction  of  such  proceedings. 


CITY  OF  rr.  WORTH  V.  PATTERSON. 
(No.  8571.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

April  7,  1017.     Rehearing  Denied 

May  12, 1917.) 

1.  Municipal  Corporations  €=>821(19)— De- 
fects IN  Streets  —  Actions  —  Proximate 
Cause. 

Where  plaintiff  was  injured  by  collision  with 
team  of  horses,  caused  to  run  away  by  fall  of 
a  wheel  of  wafon  Into  a  hole  negfigently  i>er- 
mitted  to  remain  in  a  street  of  defendant  city, 
by  which  fall  the  doubletree  became  unfastened 
and  fell  on  one  of  the  horses,  frightening  them, 
it  could  not  be  said  as  matter  of  law  that  the 
city's  nesligenco  was  not  the  proximate  cause 
of  plaintiff's  injuries  on  the  ground  that  the 
fall  of  the  wagon  into  the  rut,  the  displacement 
of  the  doubletree,  and  the  fright  of  the  team 
were  intervening,  independent  causes,  and  that 
the  result  could  not  have  been  anticipated. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Cent  Dig.  |  1753.] 

2.  Nboligence  <S=>58— Proximate  Cause— 
uncontempi.ated  injury. 

One  is  liable  for  the  consequences  of  a  neg- 
ligent act  which,  in  the  probable  and  natural 
coarse  of  the  happening  of  events,  results  in  an 
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injutr,  notwithstanding  the  resultinfr  injur  or 
some  similaT  injury  could  not  have  been  reaaon- 
ably  contemplated. 

[Ed.  Note.— For  other  cases,  aee  Negligence, 
Cent  Dig.  {  71.] 

8.  Neouoencb  <e=362(l)— Pboxiuate  Cause. 

The  intervention  of  an  independent  cause 
which  interrupts  the  continuity  ot  the  train  of 
results  flowing  from  an  act  of  negligence,  and 
which  of  itself  alone  in  regular  sequence  caus- 
es the  injury,  will  render  the  act  of  negligence 
complained  of  nonactionable  for  such  injury. 

[EJd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  «i  76,  78.] 

4.  Neouoence  ®=»62(l^PBoxiirATB  Cattse. 

Neither  the  instinctive  act  of  on  unreason- 
ing animal  nor  the  impulsive,  involuntary  act 
of  a  sentient  being,  directly  brought  about  by 
an  act  of  negligence,  will  break  the  line  of  cau- 
sation of  the  consequences  for  which  the  negli- 
gent aetot  is  liable. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  i§  76,  78.] 

5.  Neoliobnob  «=961(1)— Concxtbbert  Caus- 
es or  Injury. 

The  intervention  of  an  unforeseen  and  un- 
expected cause  alone  is  not  sufficient  to  relieve 
a  wrongdoer  from  the  consequences  of  his  neg- 
ligence, if  such  negligence  directly  and  prox- 
imately co-o^ates  with  the  independent  cause 
in  the  resulting  injury. 

[Ed.  Note.— For  other  cases,  see  N^Ugence, 
Cent  Dig.  g  74.] 

Appeal  from  District  Conrt,  Tarrant  Coun- 
ty;   Mike  £2.  Smith,  Special  Judge. 

Action  by  B.  Patterson  against  City  of  Ft. 
Worth.  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

T.  A.  Altman  and  B.  L.  Agerton,  both  of 
Ft.  Worth,  for  appellant.  M.  B.  Harris,  J. 
E.  Burton,  and  A.  B.  Curtis,  aU  of  Ft.  Worth, 
for  appellee. 

CONNER,  C.  J.  The  appellee,  B.  Patter- 
son, Insatnted  this  suit  against  the  appellant, 
the  city  of  Ft.  Worth,  to  recover  damages  on 
account  of  personal  Injuries  alleged  to  have 
been  sustained  by  him.  Plaintiff  alleged  that 
at  the  time  named  he  was  engaged  In  driving 
a  small  wagon  northward  along  Jennings 
avenue,  a  public  street  in  the  dty  of  Ft. 
Worth,  when  he  was  suddenly  run  Into  from 
behind  by  a  team  of  runaway  horses,  and  vio- 
lently thrown  out  of  his  wagon  to  the  street, 
and  was  trampled  upon  and  otherwise  in- 
jured, as  set  forth  in  the  petition.  As  alleged 
and  as  subsequently  shown  by  evidence  suffi- 
cient to  sustain  the  verdict  In  that  respect, 
the  mnaway  team  had  been  hitched  to  a  hay 
wagon  driven  by  one  J.  Ij.  McCarter,  which 
team  was  caused  to  run  away  and  get  out  of 
the  control  of  Its  driver  in  substantially  the 
following  manner  and  under  the  following 
circumstances:  At  that  time  and  for  long 
continuously  theretofore  there  were  large 
boles  and  ruts  In  said  Jennings  avenue  over 
which  both  the  plaintiff  and  McOarter  were 
driving;  that  because  of  said  broken  and  de- 
fective condition  of  the  street  the  wheels  of 
the  hay  wagon  dropped  into  one  of  said  holes. 


thereby  causing  a  doubletree  to  become  on- 
fastened  and  to  fall  upon  one  of  the  horses 
attached  to  the  wagon,  by  reason  of  which 
the  horses  became  frightened  and  nmnaiuige- 
able,  with  the  result  as  stated.  It  was  al- 
leged that  the  broken  and  defective  condi- 
tion of  the  street  had,  as  stated,  existed  for 
several  months  prior  to  the  occurrence,  and 
that  the  dty  bad  both  constructive  and  ac- 
tual notice  of  the  condition  which,  as  alleged, 
was  the  proximate  cause  of  the  Injury.  The 
defendant  pleaded  the  general  denial,  and  pre- 
sented other  issues  in  Its  pleadings  that  we 
need  not  notice,  as  they  are  not  here  insisted 
upon.  The  case  was  tried  before  a  jury,  and 
resulted  in  a  verdict  and  Jiadgmeut  for  the 
plaintiff,  from  which  the  city  has  appealed. 

TSie  evidence  is  undoubtedly  sufficient  to 
sustain  the  Jury's  finding  in  the  plaintifrs 
favor  on  the  issue  of  negligence  in  permit- 
ting the  ruts  and  holes  in  Jennings  avenue, 
into  which  McCarter's  wagon  wheels  dropped. 
Indeed,  this  for  the  purposes  of  this  appeal 
is  admitted.  In  various  forms,  appellant 
only  presents  to  this'  court  the  question  of 
whether  the  said  negligence  of  the  dty  as 
alleged  and  proven  was  the  proximate  cause 
of  the  plaintiff's  injuries.  It  is  insisted.  In 
substance,  that  the  fall  of  the  wagon  into  the 
rut,  the  displacement  of  the  doubletree,  and 
the  fright  of  the  team  were  intervening,  Inde- 
pendent causes,  and  that  the  result  could  not 
have  been  reasonably  anticipated;  the  fa- 
miliar cases  of  T.  &  P.  By.  Co.  v.  Blgtaam,  90 
Tex.  223,  38  S.  W.  162,  Scale  v.  G.  C.  &  S.  P. 
Ry.  Co.,  66  Tex.  274,  57  Am.  Rep.  602,  P.  W. 
&  B.  G.  Ry.  Co.  V.  Neely,  60  S.  W.  282,  and 
other  cases  being  dted  In  support  of  the  con- 
tention. 

[1-3]  We  are  of  the  opinion,  however,  that 
appellant's  assignments'  of  error  raising  the 
question  should  be  overruled.  Tbe  question 
of  proximate  cause  has  been  so  frequently 
discussed  that  we  feel  that  it  will  be  wholly 
unnecessary  to  again  review  the  authorities 
on  this  much-debated  question.  It  is  a  fa- 
miliar rule,  as  Indeed  Illustrated  by  the  cases 
which  appellant  dtes,  that  a  defendant  must 
be  held  liable  for  the  consequences  of  an  act 
of  negligence  which,  in  the  probable  and  natu- 
ral course  of  the  happening  of  events,  re- 
sults in  an  injury.  In  such  cases,  in  law,  a 
defendant  will  not  be  heard  to  say  that  the 
resnltlng  injury  or  some  similar  injury  could 
not  have  been  reasonably  contemplated.  Of 
course,  the  intervention  of  an  independent 
cause,  which  interrupts  the  continuity  of  the 
train  of  results  flowing  from  an  act  of  neg- 
ligence and  which  of  itself  alone,  in  regular 
sequence,  causes  the  injury,  will  render  the 
act  of  negligence  complained  of  nonaction- 
able, but  we  have  no  such  state  of  tacts  be- 
fore us.  Here  without  dispute  the  dty  neg- 
ligently i)ermltted  a  deep  hole  for  a  long  pe- 
riod of  time,  and  of  which  It  had  notice,  to 
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remain  in  Jennings'  avenne,  a  weU-traveled 
street.  Ag  it  seems,  to  na,  nothing  Is  more 
natural  than  that  as  a  result  of  such  a  de- 
fect in  the  street  it  could  be  contemplated 
that  some  vehicle  drawn  by  horses  might  fall 
therein,  and  that  aa  a  result  of  such  fall  the 
drawing'team  would  become  frightened  and 
mn  and  collide  iiith  another  lawfully  on  the 
street.  Hie  fact  that  the  fright  of  the  team 
was  caused  by  a  flying  doubletree  that  be- 
came detached,  or  by  the  fall  of  the  driver 
or  of  the  hay  with  which  the  wagon  was 
loaded,  instead  of  by  the  Jar  and  rattle  of  the 
wagon  as  it  fell.  Is  wholly  immaterial.  These 
are  but,  to  a  greater  or  less  extent,  mere  tnr- 
mises  as  to  the  immediate  cause  of  the  par- 
ticular happening,  which  more  directly  cul- 
minated in  the  unmanageable  fright  of  the 
horses.  Those  circnmstances'  do  not  amount, 
of  themselves,  to  the  intervention  of  inde- 
pendent causes  of  a  character  to  relieve  ap- 
pellant from  the  consequences. 

[4]  It  is  weU  settled  that  neither  the  in- 
stinctive act  of  an  unreasoning  animal,  nor 
the  Impulsive,  involuntary  act  of  a  sentient 
being  directly  brought  abooit  by  an  act  of 
negUgence,  wiU  break  the  line  of  causation. 
This  will  appear  from  a  consideration  of 
many  decisions,  but  may  be  Illustrated  in  the 
case  of  the  animal  by  Texas  &  Pacific  Ry.  Co. 
V.  Moseley,  58  S.  W.  48,  by  the  Court  of  Ap- 
peals for  the  Fifth  District,  in  which  a  writ 
of  error  was  refused.  There  Moseley  while 
driving  his  team  on  or  near  a  railway  cross- 
ing was  suddenly  approached  by  a  freight 
train  coming  towards  him.  The  operatives 
of  the  locomotive  negligently  gave  a  number 
of  sharp,  piercing  whistles  of  the  locomotive, 
thus  frightening  Moseley's  team,  which  ran 
away  and  on  and  into  a  gnlly,  by  reason  of 
which  Moseley  fell  out  of  his  buggy  and  was 
Injured.  Of  course,  the  more  immediate 
causes  of  Moseley's  injuries  were  the  fall 
from  the  buggy  and  the  fright  of  his  team, 
notwithstanding  this  the  negligence  of  the 
operatives  cf  the  locomotive  referred  to  was 
held  to  be  the  proximate  cause  for  the  re- 
Bvlts  of  which  the  railway  company  was 
held  liable.  An  instance  of  liability  notwith- 
standing the  intervention  of  an  Independent, 
Involuntary  co-operative  act  of  a  third  person 
may  be  illustrated  by  the  celebrated  "sqnlb 
case"  familiar  to  all  law  readers.  There  a 
I>er8on  n^llgently  threw  a  lighted  squib  into 
a  crowded  street,  which  fell  upon  one  of  the 
assembled  multitude,  who,  instinctively  and 
Involuntarily  in  avoiding  danger  to  himself, 
knocked  or  threw  the  squib  beyond  him  on- 
to another  person,  who  was  Injured  thereby. 
It  was  held  that,  notwithstanding  the  act  of 
the  intermediate  party,  the  line  of  causation 
-was  not  broken,  but  that  in  a  legal  sense  the 
negligent  act  of  the  person  who  first  cast  the 
lighted  squib  Into  the  street  was  the  proxi- 
mate cause  of  the  final  injury,  and  for  which 


at  the  salt  of  the  Injured  party  the  original 
wrongdoer  was  held  liaUe. 

[C]  Moreover,  the  intervention  of  an  un- 
foreseen and  unexpected  cause  alone  Is  not 
sufficient  to  relieve  the  wrongdoer  from  the 
consequences  of  his  negligence.  It  suffices  if 
the  negligence  directly  and  proximately  co- 
operates with  the  independent  cause  in  the 
resulting  injury.  At  most  nothing  beyond  this 
can  be  said  In  the  present  Instance,  for,  as  it 
seems  plain  to  us,  the  negligence  of  the  city  in 
permitting  excavations  in  the  street  at  least 
directly  and  proximately  contributed  with  all 
other  causes  In  the  injuries  complained  of  by 
appellee.  All  material  Issues  made  by  the 
pleading  and  the  evidence.  Including  the  is- 
sue of  proximate  cause,  as  was  proper,  were 
submitted  to  the  jury  In  a  form  of  which  no 
complaint  is  made,  and  we  tliink  the  Jury's 
verdict  must  be  upheld. 

All  assignments  of  error  are  accordingly 
overruled,  and  the  judgment  affirmed. 


SETTEOAST  et  aL  v.  BLAKBLX.    (No.  7800.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

May  17,  1917.) 

1.  Appeal  and  Ersob  €=»10e2(l) — Review— 
Habmless  Ebbob. 

In  an  action  of  trespaas  to  try  title,  snb- 
mission  of  special  issues  as  to  whether  plaintiffs 
held  the  record  title  to  the  land  sued  for,  where 
the  undisputed  evidence  showed  that  plaintiff  held 
such  title,  held  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4212.} 

2.  Advebse  Possession  4=967— Evidence. 

In  trespass  to  try  title,  evidence  held  suffi- 
cient to  support  a  finding  that  defendant  had 
lived  on  the  land  for  a  period  long  enough  to 
give  him  title  by  adverse  poesessimi. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  277,  278,  655,  667,  687.] 

Error  from  District  Court,  Harris  Coun- 
ty; Chas.  Ashe,  Judge. 

Action  by  J.  J.  Settegast  and  another 
against  darter  Blakely.'  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Tharp  &  Tharp,  of  Bpuston,  for  plaintiffs 
in  error.  Roberts  &  Delhomme,  of  Houston, 
tor  defendant  in  error. 

LANE,  J.  This  suit  was  brought  by  J.  J. 
Settegast  and  J.  B.  Cochran  against  Carter 
Blakely  on  the  29th  day  of  November,  1907, 
in  the  ordinary  form  of  trespass  to  try  title 
to  certain  land  described  in  the  original  peti- 
tion as  lot  1  in  block  3,  situated  in  the  Red 
Cloud  addition,  which  is  part  of  lot  6  of  the 
west  half  of  the  Luke  Moore  league,  in  Har- 
ris county,  Tex. 

On  the  16th  day  of  February,  1915,  more 
than  seven  years  after  the  original  petition 
was  filed,  plaintiffs  filed  their  first  amended 
petition,  upon  which  they  went  to  trial,  and 
therein  they  described  the  land  sued  for  as 
follows: 
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"All  that  part  of  lot  6  of  the  Trott  snbdivl- 
sioD  of  the  west  half  of  the  Luke  Moore  leasue, 
and  part  of  the  Red  Cloud  addition,  to  wit :  Be- 
ginning at  the  northeast  comer  of  lot  No.  1 
(1),  block  three  (3)  of  Red  Cloud  addition ;  thence 
north  70  degrees  west  along  a  fence  line  168 
feet ;  thence  south  1  degree  30  minutes  west 
along  a  fence  line  31  feet ;  thence  south  60  de- 
grees 30  minutes  east  along  a  fence  line  61  feet ; 
thence  south  20  degrees  west  along  a  fence  line 
33  feet;  thence  south  70  degrees  e«st  along  a 
fence  Une  109  feet  to  the  east  line  of  lot  No. 
two  (2)  of  Red  Cloud  addition  •  thence  north  20 
degrees  east  along  fence  line  74i/t  feet  to  the 
place  of  beginning,  which  includes  lot  one  (1), 
block  three  (3),  of  said  Red  Cloud  additiw,  and 
other  lands  in  said  addition." 

Defendant  pleaded  "not  guilty,"  and  ahao 
the  three,  five,  and  ten  year  statutes  of  limi- 
tation, in  bar  of  plaintiffs'  suit. 

The  cause  was  tried  before  a  jury  upon 
special  Issues  submitted  to  them  by  tbe  court, 
and  upon  their  answers  judgment  was  ren- 
dered for  defendant.  Carter  Blakely. 

[1]  By  assignments  1  and  2  it  is  insisted 
that  the  court  erred  in  submitting  special  is- 
sues 1  and  2  to  the  Jury,  which  special  is- 
sues, in  effect,  raised  the  issue  as  to  whether 
or  not  plaintiffs  held  the  record  title  to  the 
land  sued  for,  because  there  was  no  evidence 
to  support  such  issue,  and  tbe  undisputed 
evidence  shows  that  plaintiffs  held  the  record 
title  to  said  land. 

We  think  these  assignments  should  be  sus- 
tained. The  effect  of  the  jury's  findings  up- 
on Issues  1  and  2  was  that  plaintiffs  had  not 
shown  by  the  evidence  that  they  had  the  rec- 
ord title  to  said  land.  We  find  that  the  un- 
disputed evidence  shows  that  plaintiffs  held 
the  record  title  to  the  lands,  and  unless  the 
finding  of  the  jury  upon  special  Issues  3  and 
4  submitted  to  them,  that  defendant  had  ti- 
tle to  said  lands  under  the  statutes  of  limi- 
tation of  five  and  ten  years,  pleaded  by  him, 
can  be  sustained  by  tbe  evidence,  tbe  judg- 
ment of  the  trial  court  should  be  reversed, 
and  judgment  here  rendered  for  plaintiffs. 

What  has  been  said  under  assignments  1 
and  2  disposes  of  assignments  3  and  4. 

[2]  The  jury,  in  answer  to  special  issue 
No.  3,  found  that  defendant  had  and  held 
continuous,  peaceable,  adverse,  and  uninter- 
rupted possession  of  lot  No.  1  in  block  3  of 
the  Red  Cloud  addition  under  a  deed  duly  re- 
corded, and  that  he  had  paid  all  taxes  there- 
on for  more  than  five  years  next  preceding 
tbe  filing  of  plaintiffs'  original  petition  in 
October,  1907,  and  .in  answer  to  special  issue 
No.  4  ttiey  found  that  defendant  had  and 
held  continuous,  peaceable,  adverse,  and  un- 
interrupted possession  of  all  that  portion  of 
tbe  land  sued  for,  exclusive  of  said  lot  1  in 
block  3  of  tbe  Red  Cloud  addition,  cultivat- 
ing, using,  and  enjoying  tbe  same  for  more 
than  ten  years  next  preceding  tbe  filing  of 
plaintiffs'  amended  petition  in  February, 
1915. 

Defendant  Introduced  In  evidence  a  deed 
from  Mary  M.  McDonald  of  date  October  18, 
1900,  by  which  she  conveyed  to  bim  lot  1  in 
block  3  of  tbe  Red  Cloud  addition  to  tbe  city 


of  Houston,  Texas.  This  deed  was  duly  re- 
corded on  tbe  day  of  its  execution. 

Defendant  testified: 

"There  is  a  fence  around  said  property  now. 
I  have  got  truck  on  it  There  has  been  a  fence 
around  it  ever  nnce  1900  up  to  now.  My  fence 
has  not  been  changed  in  any  way  since  I  first 
put  it  there;  it  is  just  flkc  I  first  put  it 
there.  Ever  since  I  bought  it  I  have  been  liv- 
ing on  thore.  I  have  paid  the  taxes  on  it.  I 
have  cot  one  receipt  for  taxes  here  in  my  pocket, 
and  I  have  got  the  balance  of  them  at  home ; 
I  can  find  them.  I  have  been  raising  a  little 
corn,  pumpkins,  and  one  thing  and  another  on 
that  place  ever  since  I  have  been  there.  I  have 
been  living  continuously  there  ever  since  I  built 
my  house  on  it.  There  was  not  a  house  on  it 
when  I  bought  it;  there  was  not  anything  on  it 
but  the  bare  ground.  I  have  been  owning  the 
property  ever  since  I  have  been  living  there, 
until  Mr.  Settegast  daimed  to  own  it  I  have 
paid  the  taxes  on  the  property  each  and  every 
year  since  I  bought  it  except  this  year;  I  have 
not  paid  them  this  year." 

On  cross-examination: 

"I  do  not  know  exactly  how  many  tax  receipts 
I  have  got  at  home,  but  I  have  a  good  many  of 
them.  I  did  not  bring  them  to  court  because 
they  did  not  tell  me  to  bring  them,  and  I  did 
not  know.  I  knew  it  was  necessary  to  show 
I  had  paid  taxes,  if  I  was  claiming  the  land, 
but  I  was  not  told  to  bring  my  receipts.  I  have 
got  one  receipt  in  my  pocket  The  way  I  caoie 
to  have  this  one  receipt  and  not  the  others  was 
that  I  had  it  down  here  all  the  time,  and  I  put 
it  in  my  pocket  to  carry  home,  and  it  has  been 
in  my  pocket  now  nearly  a  month.  I  paid  the 
taxes  for  the  year  1900,  and  I  have  been  paying 
taxes  ever  since  I  have  been  on  the  place. 

"I  had  got  my  house  up  when  Setteeast  and 
Cochran  came  on  the  place.  1  had  the  house 
up,  and  they  told  me  that  was  their  land.  1 
had  the  house  up  and  they  come  on  the  land, 
and  I  told  them :  'I  did  not  buy  from  you  all. 
I  bought  it  from  Miss  Media.'  He  adced  me 
who  I  bought  from,  and  I  told  him,  And  he 
asked  who  did  she  buy  it  from,  and  I  told  bim 
she  bought  from  Mr.  Berry.  At  the  time  they 
told  me  it  was  their  land  and  for  me  not  to 
build  on  it  I  done  had  the  house  up.  If  they 
brought  a  suit  against  me  then  right  away  I 
don't  know  it  I  never  was  served  with  a  cita- 
tion or  notice  until  now ;  I  am  served  now." 

Examination  by  tbe  court: 

"I  paid  my  taxes  every  year  as  they  came  due, 
before  they  became  delinquent,  and  never  al- 
lowed them  to  become  delinquent,  except  this 
year.    This  year  I  have  not  paid  yet." 

Esther  Colt  testified  that  she  was  raised 
in  tbe  nel^borhood  where  tbe  premises  in 
question  are  situated;  that  she  has  known 
defendant  a  long  time;  that  she  remembers 
that  the  defendant  moved  upon  tbe  premises 
in  1901  and  put  up  a  little  bouse  thereon, 
and  built  a  fence  around  tbe  place;  that  It 
has  been  11  years  since  she  moved  oat  of 
that  neighborhood  ;  but  that  she  has  been  out 
there  frequently  since  she  moved. 

Media  McDonald  testified  that  she  has 
known  the  defendant  for  30  years ;  that  she 
knows  where  be  lives;  that  she  sold  him  the 
place  on  which  he  lives  in  1900  or  1901 ;  that 
she  knows  that  be  has  lived  on  the  place  ever 
since  1900;  that  the  defendant  put  a  house 
on  the  premises  the  next  year  after  be  bought 
and  has  lived  there  continuously  ever  since 
that  time ;-  that  be  has  had  the  property  in- 
closed with  a  fence  ever  since  be  moved  on  it 


Digitized  by 


Google 


TexJ 


KORTH  AMERICAN  DBEDOING  Oa  T.  FUOH 


265 


WUle  there  was  testimony  of  other  wit- 
nesses directly  In  conflict  with  the  testimony 
above  stated,  we  think  such  testimony  was 
amply  sufficient  to  supjwrt  the  findings  of  the 
Jury  on  the  question  of  limitation  submitted 
to  them  by  the  court  and  to  support  the 
judgment  rendered  by  the  court. 

Having  so  concluded,  we  hold  that  the  er- 
rors committed  by  the  trial  court  pointed  out 
under  the  discussion  of  assignments  1  and  2 
are  harmless  and  furnish  no  reason  for  a  re- 
versal of  the  Judgment  of  the  trial  court 

The  judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 


NORTH    AMERICAN    DREDGING    CO.   ▼, 
PUGH.    (No.  7391.) 

(Court  of  Civil  Appeals  of  Texas,    Galveston. 

May  16,  1917.    Rehearing  Denied 

June  14,  1917.) 

1.  Masteb  and  Sebvant  «s»315— Independ- 
ent CONTKACTOB. 

An  original  employw  ia  not  ordinarily  liable 
in  damages  for  the  acts  of  an  independent  con- 
tractor to  whom  be  has  let  or  sublet  the  work, 
and  over  whom  he  has  retained  no  control  and 
no  authority  as  to  directing  the  mode  and  man- 
ner of  doing  the  yrork. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1241,  1244^1253,  1255, 
1256.] 

2.  Masteb   and    Skbvant   $=3319   —    Indk- 
pendent  contbactob. 

Where  the  very  nature  of  the  work  con- 
tracted to  be  done  subjects  to  probable  injury 
the  person  or  property  of  another,  the  party 
contracting  for  such  work  is  liable  for  the  acts 
of   an  independent  contractor  performing  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {g  1269,  1260.] 

3.  Masteb  and  Sebvant  «=>319— Liabujit 
FOR  Independent  Contbactob's  Acts. 

Where  the  dredging  work  sublet  to  an  in- 
dependent contractor  necessarily  required  the 
<ii?ging  away  of  a  part  of  land  and  the  construc- 
tion of  levees  on  the  bank  and  by  the  pumping 
silt  etc.,  was  necessarily  cast  upon  the  land 
behind  the  levees,  injuries  thereby  caused  pro- 
ceeded rather  from  the  doing  of  the  work  itself 
tlian  from  the  manner  in  which  it  may  have 
been  done,  so  that  the  one  contracting  for  such 
MTork  was  liable  for  the  injuries,  notwithstanding 
it  was  let  to  an  independent  contractor. 

rEd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  1259,  1200.] 

4.  Damages  «=»60— Injubies  to  Land. 

The  owner  of  lands  used  and  intended  to  be 
ased  as  a  home  for  farm  purposes,  which  were 
practically  mined  for  such  purposes  by  dredging 
operations,  was  entitled  to  recover  for  the  specitd 
damages  snstained,  and  his  rieht  could  not  be 
offset  or  diminished  by  showing  a  general  in- 
crease in  the  value  of  the  land  in  that  locality. 
alike  common  and  inuring  to  the  benefit  of  all 
ovrners,  resulting  from  such  dredging. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  115,  116.] 

5.  Appeal  and  Ebbob  «=9l062(3)— Habmlebs 
Ekbob— WrrHDBAWiNo  Issues. 

In  view  of  Rev.  St  arts.  1980,  1981,  as  to 
resubmission  of  isspues  where  the  verdict  is  not 
responsive,  the  court's  action  in  withdrawing 
certain  issues  submitted  held  not  prejudicial  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
J^rror,  Cent  Dig.  S  4214.] 


Appeal  from  District  Court,  Barrls  Coun- 
ty;   Chas.  E.  Ashe,  Judge. 

Action  by  W.  Pugh  against  the  North  Amer- 
ican Dredging  Company.  From  judgment 
for  plaintiff,  defeoidant  appeals.    Affirmed. 

Maco  &  Minor  Stewart  and  R.  W.  Honk, 
all  of  Houston,  for  appellant.  T.  S.  Talia- 
ferro and  Hntcheson  &  Hutcheson,  all  of 
Hotuton,  for  appellee. 

GRAVES,  J.  This  appeal  Is  from  a  Judg- 
ment of  the  court  below  for  $1,950  In  favor 
of  appellee  and  against  appellant,  entered 
upon  the  findings  of  a  Jury  upon  special  is- 
sues, as  damages  for  certain  alleged  injuries 
to  and  depreciation  In  the  values  of  his 
five-acre  homestead  and  his  one-acre  burial 
ground,  situated  on  opposite  sides  of  Buffalo 
bayou  near  the  Turning  basin  (Houston  ship 
channel),  and  adjacent  to  what  was  known 
as  section  3  of  this  channel  under  the  con- 
tracts for  dredging  It 

It  was  alleged  that.  In  dredging  the  ship 
channel  In  that  vicinity,  appellant  built  lev- 
ees along  its  sides,  and  then  pumped  and  . 
caused  to  be  cast  upon  appellee's  lands  large 
volumes  of  clay,  mud,  water,  and  silt,  and 
also  obstructed  the  natyral  drainage  there- 
of, causing  the  damages  complained  of.  Ap- 
pellant's main  'defense  was  Its  contention, 
presented  here  under  Its  first  four  assign- 
ments, that  if  appellee,  Pugh,  suffered  any 
damages,  it  was  through  no  fault  of  appel- 
lant, as  none  of  the  dredging  in  the  vicinity 
where  his  lands  lay  was  done  by  it,  or  Its 
agents,  but  by  an  Independent  contractor,  • 
namely,  the  Standard  American  Dredging 
Company,  with  which  it  was  not  connected, 
over  which  It  had  no  control,  and  for  whose 
acts  in  doing  the  work  that  caused  the  'dam- 
age it  was  in  no  way  responsible.  Tlie  ques- 
tions of  what  company  did  the  work  causing 
the  overfiow,  and  whether  the  Standard  Amer- 
ican Dredging  Company  was  an  In'depend- 
ent  contractor,  were  submitted  as  issues  Nos. 
2  and  3  to  the  Jury,  who  answered  that  ap- 
pellant did  It,  and  that  the  Standard  Com- 
pany was  not  an  In'dependent  contractor; 
but  appellant  complains  that  there  was  no 
evidence  to  sustain  these  findings,  and  we  • 
are  constrained  to  agree  with  It.  The  un- 
controverted  proof  showed  that  appellee's 
lands  were  situated  near  the  Turning  basin 
on  the  Houston  ship  diannel,  that  all  that 
part  of  the  channel  for  nine  miles  from  the 
basin  down  the  bayou  toward  Galveston 
was  designated  as  section  3  under  the  dredg- 
ing contracts ;  that  the  dredging  of  all  the 
upper  portion  of  this  section  where  appellee's 
lands  lay,  an'd  for  at  least  1,500  feet  lower 
down,  had  been  sublet  by  appellant  to,  and 
had  all  been  actually  done  by,  the  Standard 
American  Dredging  Company  with  its  own 
dredge  boat,  Houston;  that  appellant  neither 
owned  nor  operated  this  dredge  boat,  nor 
had  any  control  over  the  performance  of 
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the  work  thus  done  with  it  by  the  Standard 
American  Dr^ging  Company,  nor  Itself  did 
any  dredging  at  all  In  that  locality,  or  op- 
posite to  the  lands  of  appellee,  but  began 
1,500  feet  below  them  and  dredged  from  that 
point  still  further  down  with  Its  own  boat 
Galreeton;  that  appellant  assigned  this  up- 
per portion  of  section  3  to  the  Standard 
American  Dredging  Company,  ajid  while 
appellant  recelTed  from  the  original  con- 
tracting company  under  the  United  States 
government  the  monthly  payments  for  the 
portion  of  the  channel  dredged  by  the  Stand- 
ard Company,  It  passed  these  rl^ts  along  to 
the  latter  company  In  their  entirety,  and 
had  no  control  over  the  work  done  by  It  In 
fact,  appellee,  Pugh,  himself  testified  that 
the  dredging  near  his  land  was  done  by  the 
dredge  boat,  Houston.  We  think  this  undis- 
puted evidence  left  no  basis  for  the  Jury's 
findings  that  appellant  'did  the  work  causing 
the  damage,  and  that  the  Standard  Company 
was  not  an  Independent  contractor,  but  con- 
elusively  established  the  fact,  not  only  that 
the  Standard  American  Dredging  Company 
did  the  work,  but  also  that  it  was  an  inde- 
I)endent  contractor ;  and  we  sustain  so  much 
of  the  first  four  assignments  as  raise  that 
issue;  but  in  doing  so,  we  are  yet  unable  to 
agree  with  appellant  that  such  conclusion 
necessarily  determines  the  case  in  its  favor, 
and  that,  if  it  had  been  reached  by  the  trial 
<:ourt,  would  have  entitled  it  to  an  instructed 
verdict  there. ' 

[1]  That  an  original  employer  is  not  ordi- 
narily liable  in  damages  for  the  acts  of  an  in- 
dependent contractor  to  whom  he  has  let  or 
sublet  the  work,  and  over  whom  he  has  re- 
tained no  control  and  no  authority  as  to  di- 
recting the  mode  an'd  manner  of  doing  the 
work,  is  well  settled.  Southern  Oil  Co.  v. 
Church,  32  Tex,  Civ.  App.  325,  74  S.  W.  797, 
75  S.  W.  817;  Cunningham  v.  Railway,  61 
Tex.  509,  32  Am.  Rep.  632 ;  Simonton  v.  Per- 
ry, 62  S.  W.  1090;  Mo.  ily.  Co.  v.  Fercb, 
36  S.  W.  4jS8 ;  Wood  on  Master  and  Servant, 
pp.  617,  618;  Callahan  v.  Phillips  Academy, 
180  Mass.  183,  62  N.  E.  260;   26  Cyc.  1573. 

[2]  But  it  is  likewise  and  equally  well  es- 
tablished that  where  one  contracts  for  work 
to  be  done,  the  very  nature  of  which  subjects 
to  probable  injury  the  person  or  property 
of  another,  the  party  contracting  for  eadi 
work  is  liable  for  the  acts  of  an  independent 
contractor  performing  the  same;  and  we 
think  the  last-stated  principle  rules  the  case 
at  bar. 

The  general  rule  governing  and  applied 
by  the  courts  in  this  class  of  cases  is  well 
stated  In  Ruling  Case  Law,  vol.  14,  c.  IV, 
pp.  86,  87,  SS  23,  24,  and  in  authorities  cited 
under  footnotes  19  an'd  4,  as  follows : 

"Where  one  contracts  for  certain  work  to  be 
done,  and  an  injury  is  occasioned  to  a  third 
person  as  the  direct  result  of  the  doing  of  the 
work,  not  as  a  result  of  negligent  acts  of  the 
eootractor,  the  employer  ia  liable  for  such  in- 
jury. In  other  words,  he  is  answerable  for  in- 
juries which  necessarily  follow  the  xterfbrmance 


of  the  work,  and  which  are  not  the  result  mere- 
ly of  collateral  negUgence  of  the  contractor." 
"For  liabiUt?  to  attadi  to  the  employer  of  an 
independent  contractor,  it  is  not  required  that 
it  be  absolutely  necessary  that  injuries  to  third 
persons  will  result  from  the  doing  of  the  work, 
but  if  the  work  is  so  inherently  or  intrinsically 
dangerons  that  injuriea  will  probably  be  occa- 
sioned to  third  persons  unless  proper  precautions 
are  taken,  the  employer  may  be  liable  for  such 
injuries,  though  primarily  they  are  caused  by 
the  negligence  of  the  contractor  in  failing  to 
take  the  necessary  steps  to  avoid  the  danger." 

[3]  That  the  facts  here  shown  brought  this 
case  within  these  rules  we  think  is  not  sus- 
ceptible of  doubt ;  appellant's  manager  admit> 
ted  that  the  oflScers  of  the  company  were 
aware  that  it  would  be  necessary  to  make 
deposit  along  the  banks  of  the  bayou  of  the 
matter  removed  from  the  bayou.  The  undis- 
puted evidence  established  that  the  one  acre, 
which  the  Jury  found  was  damaged  to  the 
extent  of  $500,  was  on  the  very  bank  of  the 
bayou,  and  that  the  work  necessarily  requir- 
ed the  digging  away  of  about  one-fourth  of 
this  acre.  The  witness  Pugh  testified  without 
dispute  that  his  five-acres  homestead  tract 
was  about  300  or  400  yards  from  the  bayou, 
and  that  the  pressure  behjnd  the  suction 
pumps  necessarily  cast  the  water,  silt,  etc.,^ 
upon  his  land;  also,  that  the  levees  were 
constructed  on  and  around  his  property,  and 
the  government  engineer  had  pointed  out  to 
the  contractors  from  the  beginning  that  the 
natural  drainage  upon  his  lands  was  thereby 
obstructed  and  the  water  caused  to  stand 
thereon. 

We  think  the  Injuries  here  shown  by  the 
uncontradicted  proof  to  have  actually  result- 
ed proceeded  rather  from  the  doing  of  the 
work  itself  than  from  the  manner  in  which 
It  may  have  been  done,  and  that  they  might 
reasonably  have  been  so  anticipated  by  ap- 
pellant as  the  probable  consequence,  under 
the  conditions  existing,  of  the  dredging  work 
it  sublet  and  assigned  to  the  Standard  Dredg- 
ing Company,  and  that  the  Jury's  finding  to 
this  effect  had  ample  support  in  the  evidence. 
Cameron  Mill  &  Elevator  Co.  v.  Anderson,  98 
Tex.  159,  81  S.  W.  282,  1  L.  H.  A.  (N.  S.)  198; 
Cameron  Mill  &  Elevator  Co.  v.  Anderson, 
34  Tex.  Civ.  App.  105,  78  S.  W.  9;  Bonaparte 
V.  Wiseman,  89  Md.  12,  42  Atl.  918,  44  L.  R. 
A.  484;  Bralsted  v.  Brooklyn,  46  App.  Dlv. 
204,  01  N.  Y.  Supp.  674;  Thompson  v.  Lowell 
Ry.  Co.,  170  Mass.  677.  49  N.  E.  918,  40  U. 
R,  A.  345,  64  Am.  St.  Rep.  323 ;  Cameron  v. 
Oberim,  19  Ind.  App.  142,  48  N.  B.  387;  Ban- 
meister  v.  Markham,  101  Ky.  122,  39  S.  W. 
846,  41  S.  W.  816,  72  Am.  St.  Rep.  397. 

Our  stated  conclusions  make  unnecessary 
further  discussion  of  the  question  presented 
under  assignments  numbered  6  and  7  on 
pages  18  and  19  of  appellant's  brief;  but  we 
call  attention  to  its  violation  of  rule  29  (142 
S.  W.  xii),  regulating  the  preparation  of 
briefs  for  this  court,  and  requiring  the  as- 
signments therein  to  be  numbered  consecu- 
tively, in  that  it  offers  dhpUcate  sets  of  as- 
signments numbered  6  and  7,  respectively. 

[4]  ContMition  la  also  made  that  the  evl- 
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dence  showed  the  market  value  of  the  lands 
to  tuive  been  Increased  as  a  general  result 
of  and  after  the  dredging,  and  not  to  have 
been  depreciated,  as  found  by  the  Jury;  but 
wben  the  proper  rule  for  the  measurement  of 
the  damages  here  suffered  is  applied,  we 
think  this  contention  untenable;    appellee's 
lands  had  been  used  by  him,  and  were  in- 
tended in  the  future  to  be  so  used,  as  a  home, 
for  farming  purposes,  and  as  ,the  means,  by 
farming  thereon,  of  making  the  living  of  him- 
self and  family.    The  proof  showed  In  con- 
siderable detail  the  actual  damages  suffer- 
ed In  sums  at  least  aggregating  the  amount 
of  the  Judgment,  and  that  after  the  injuries 
complained  of,  the  property  had  little  value 
and  was  almost  ruined,  except,  at  most,  as  to 
one  acre  of  the  homestead  tract,  for  these 
uses  and  purposes  to  which  it  had  before  been 
applied,  and  for  which  it  was  adapted.    Ap- 
pellee was  entitled  to  recover  for  the  si)eclal 
damages  thus  sustained  by  him,  and  it  could 
not  be  offset,  nor  diminished,  by  showing  a 
general  increase  in  the  values  of  the  lands  in 
that  locality,  alike  common  and  inuring  to 
the  benefit  of  all  owners,  resulting  from  the 
dredging  of  the  ship  channel  by  the  United 
States  government.     Railway  v.  Puller,   63 
Tex.  467;   RaUway  v.  Hall,  78  Tex.  169,  14 
S.  W.  269,  9  L.  R.  A.  208,  22  Am.  St  Rep.  42. 
[5]  Appellant's  insistence  that  prejudicial 
error  was  committed  against  it  in  the  man- 
ner of  receiving  the  verdict  alone  remains  for 
dlscQssion.     But  after  carefully  considering 
the  question,  we  are  unable  to  say  that  any 
soch  error  is  shown. 

The  net  result  of  the  proceedings  reflected 
by  tlie  court's  charges,  the  verdict,  and  the 
bill  of  exceptions  relating  to  the  matter.  Is 
that  the  question  as  to  depredation  in  value 
of  the  five-acre  homestead  tract,  treated  both 
as  an  improved  and  an  unimproved  property, 
was  under  separate  Issues  first  submitted  to 
the  Jury.  After  they  had  reported  their 
findings,  and  had  been  sent  back  by  the  court 
to  complete  their  verdict  by  answering  issues 
Nos.  10  and  11,  relating  to  the  value  of  this 
tract  considered  as  unimproved,  and  after 
they  had  again  reported  the  same  aggregate 
depredation  in  valne  as  at  first,  but  appor- 
tioned differently,  according  as  the  tract  was 
considered  as  improved  or  not,  the  court  then 
by  written  instruction  withdrew  these  issues 
Nos.  10  and  11  from  their  consideration, 
whereupon  the  Jury  returned  the  final  verdict 
as  entered,  upon  whidi,  before  receiving  it, 
the  court  polled  them,  and  after  each  juror 
had  answered  that  that  was  his  wrdlct,  re- 
ceived it  At  no  time  were  different  ver- 
dicts rendered,  but,  as  stated,  the  same 
amotmt  aa  to'  the  same  property  each  time, 
and  Only  different '  p&jts  of  the  Same  aggre- 
gate amoufit  were  apportioned  differently  ac- 
cording as  the  Jury  considered  the  tract  as 
improved  or  unimproved;  finally,  after  the 
court  had  withdrawn  the  two  issues  Nos.  10 
and  11,  leaving  them  only  authorized  to  con- 


sider it  as  improved,  which  should  have  been 
done  in  the  beginning,  they  returned  the 
same  verdicft  as  at  fltist  Even  then  the  court 
made  sure  of  no  mistake  by  specially,  in  open 
court  in  the  presence  of  counsel  for  both 
parties,  receiving  the  answer  of  each  Juror 
that  such  was  his  verdict,  before  accepting  it 

That  the  court  was  not  without  authority 
to  withdraw  these  Issues  when  done,  and 
that  no  prejudldal  injury  resulted  to  appel- 
lant from  the  entry  of  this  verdict  we  think 
is  clear.  R.  S.  arts.  1980,  1981 ;  Railway  v. 
Hubbard,  37  S.  W.  25;  Martin  v.  Petty,  79 
S.  W.  878. 

These  conclusions  require  the  overruling 
of  all  assignments  and  an  afilrmance  in  all 
things  of  the  Judgment ;  aai  It  is  so  ordered. 

Affirmed. 


BURCUM  V.  GASTON.     (No.  1189.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
June  6, 1017.) 

1.  J  CD  GHENT  «=s»15— ADTHOBITT  TO  £iNTEB. 

A  court  without  jurisdiction  over  the  aub- 
ject-matter  cannot  render  judgment,  bat  can 
only  dismiss  the  cause. 

[Eld.    Note.— FV>r  other  cases,   tee   Judgment, 
Cent.  Dig.  Sg  22,  23.] 

2.  CODBTS    «=s>24,     37(1)    —    JXTBISDICTION    — 

AOBEEMENT    OB   EsTOPPEL. 

Jurisdiction  over  the  subject-matter  cannot 
be  conferred  upon  a  court  by  agreement  or  es- 
toppel. 

(EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  fl  76-78,  147.  151.  156.] 

3.  CouBTs   «=»121(l)—JtJBiSDiCTioN— Amount 

IN  CONTBOVSBST. 

A  purchaser's  action  to  cancel  and  recover 
some  $300  paid  on  contracts  to  purchase  land, 
on  which  over  $1,700  were  due,  involves  over 
$500,  and  Is  within  the  district  court's  juris- 
diction. 

[Ed.  Note. — E\>r  other  cases,  see  Oonrts,  Cent 
Dig.  Sf  410,  413,  416*  426.] 

4.  OotJBTs  €=al22—JuBiBDiOTioN— Amount  iw 

OONTBOVEBST. 

The  petition  must  determine  whether  the 
amount  in  controversy  is  within  the  court's  ju- 
risdiction. 

[EM.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  418,  427.] 

5.  Venooband  Puechabeb  €=»185— Contbact 
— constbuction. 

Under  a  contract  providing  that,  on  failure 
to  pay  an  installment  of  purchase  price,  the 
land  should  revert  free  of  incumbrances  at  the 
vendor's  option,  the  land  does  not  automatically 
revert  upon  failure  to  pay. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  369^72.] 

0.  Vendor  and  Pubchaseb  ®=9341(2)— Pde- 
chaseb's    Action— Sudmcienct    oe    Peti- 
tion. 
In  purchaser's  action  to  set  aside  a  contract 
for  sale  of  land,  and  recover  payments  already 
made,  he  need  not  allege  that  the  vendor  had 
not  elected  to  retake  the  land  upon  failure  to 
pay  a  purchase-mon^y  installment,  since  this  is 
a  matter  of  defense. 

[£d.  Note. — Fmt  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  lOlL] 
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7.  P1.EADIR0  «=3244— Amendment  —  Necbb- 

BITY. 

Where  the  court  considered  the  amount  in- 
sufficient to  confer  jurisdiction  upon  it,  plain- 
tiff need  not  request  permission  to  amend  the 
petition  by  making  its  allegations  niore  specific, 
since  such  request  would  buve  been  useless. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CiBnt  Dig.  g  652.] 

8.  Cancbixation  of  InSTRUinEKTS  «=>37(6)— 
Fbauo  in  Saxs  as  Land— Sufficiency  of 
Petition. 

A  purchaser's  petition  to  cancel  contract 
that  the  vendor  stated  the  land  would  not  over- 
flow, that  such  statements  were  false  and  known 
to  be  false,  etc.,  keld  sufficient,  since,  in  ab- 
sence of  a  special  exception,  every  reasonable 
intendment  will  be  induced  in  favor  of  the  pe- 
tition. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  U  68,  78.] 

Appeal  from  District  Court,  Dallas  County. 

Suit  by  Frank  Burcum  against  W.  H.  Gas- 
ton. Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed  and  remanded. 

McCutcheon  &  Church  and  W.  D.  Cardwell, 
all  of  Dallas,  for  appellant.  Muse  &  Muse 
and  T.  F.  Lewis,  all  of  Dallas,  for  appellee. 

HUFF,  C.  J.  The  appellant  Instituted  this 
suit  In  the  district  court  of  the  Sixty-Eighth 
district,  for  Dallas  county,  against  the  ap- 
pellee, W.  H.  Gaston,  alleging  that  on  the 
16th  day  of  June,  1913,  plaintiff  and  defend- 
ant entered  into  a  written  contract  by  virtue 
of  which  plaintiff,  appellant  here,  agreed  to 
purchase  5.483  acres  of  land  In  the  South 
Dallas  Garden,  known  as  tract  No.  15,  block 
6,  at  an  agreed  price  of  $822,  $12  cash  and 
the  balance  In  81  payments  of  $10  each,  with 
Interest  from  date  at  the  rate  of  8  per  cent, 
per  annum ;  that  plaintiff  had  paid  defend- 
ant $222.40  on  the  contract,  leaving  a  bal- 
ance of  $600  due  thereon ;  also  that  oa  the 
2d  day  of  September,  1013,  these  parties  en- 
tered Into  a  written  contract,  whereby  plain- 
tiff agreed  to  purchase  8.682  acres,  being 
tract  18,  block  6,  In  South  Dallas  Garden,  at 
an  agreed  value  of  $1,302.30,  payable  $17.30 
cash,  w^hlch  was  paid  when  the  contract  was 
executed,  with  84  monthly  lnstallm»its  of 
$15.30  each,  with  Interest  at  the  rate  of  8 
per  cent,  per  annum  from  date;  that  plain- 
tiff paid  $124.40  thereon,  leaving  due  the 
sum  of  $1,177.90  on  the  contract;  that  by 
the  terms  of  the  written  contract  appellant 
has  paid  $346.80,  and  that  there  is  a  balance 
due  on  said  contracts  amounting  to  $1,777.90. 
It  Is  also  alleged  that  appellant  was  induced 
to  enter  Into  said  contract  by  false  and 
fraudulent, representations  made  by  defend- 
ant and  his  agents;  that  they  represented 
that  the  land  had  not  overflowed  since  the 
year  1908,  and  was  suitable  for  truck  raising 
and  gardening,  and  that  by  reason  of  the 
construction  of  what  Is  known  as  the  White 
Rock  dam,  a  short  time  prior  to  the  execu- 
tion of  the  said  contract,  such  construction 
and  erection  of  the  dam  had  prevented  all 


overflows  from  White  Rock  creek,  and  would 
In   future    prevent   overflows   00  the  land; 
that  the  cleaning  of  the  Trinity  river  by  the 
federal  government  would  make  ba<4water 
over  the  land  very  rare,  If  not  entirely  stop 
It;    that  the  representations  so  made  were 
false,  and  known  to  be  so  when  made  by  ap- 
pellee and  his  agent;    that  appellant  relied 
upon  the  representations  so  made,  and  be- 
lieved them,  and  that  he  was  thereby  Induced 
to  sign  and  deliver  the  contracts  above  men- 
tioned;   that  as  a  matter  of  fact  the  land 
contracted  to  be  sold  to  appellant  has  over- 
flowed, both  In  the  fall  and  the  spring  of 
each  and  every  year  since  he  bought  It,  and 
Is  so  located  and  situated  as  It  will  continue 
to  overflow  In  the  future;    that  by  reason 
thereof  It  is  of  no  value  and  useless,  and  that 
therefore  there  was  a  lack  of  consideration 
for  the  contracts.     Appellant  tendered   the 
contracts  to  the  defendant  In  bis  pleadings, 
and  offered  to  rescind.    The  prayer  In  the 
petition  Is  to  recover  the  $346.80  paid  with 
interest,  and  for  Judgment  canceling  the  con- 
tract, and  for  general  and  special  relief,  etc. 
The  defendant,  api>ellee  here,  answered  by 
general  exception  and  general  denlaL     The 
judgment  of  the  court  recites,  In  effect,  that 
the  defendant  presented  his  general  excep- 
tion, and  that  the  court  held  his  ruling  in 
abeyance,  and  ordered  the  case  to  proceed  to 
trial.      Thereupon    both    parties    aanounced 
ready,  and  the  Jury  was  selected,  who  heard 
the  petition  and  answer  read,  and  the  two 
contracts  set  out  In  plaintiff's  petition  were 
offered  In  evidence,  whereupon  the  defendant 
objected  to  the  introduction  of  the  evidence 
of   the  two   contracts   because   the   amount 
sued  for  and  In  controversy  was  less  than 
$500,  and  not  within  the  Jurisdiction  of  the 
court,   and   because  the  said  contract  Ipso 
facto  became  null  and  void  upon  default  of 
payment,  and  that  the  money  paid  thereunder 
was  applied  on  the  purchase  money  on  the 
obllg^ation   to  purchase   the  land,   and   that 
there  was  no  allegation  In  the  petition  that 
the  defendant  was  making  any  claim  for  the 
alleged  balance  under  said  contract,  and  that 
they  automatically  terminated  In  the  absence 
of  allegations  to  the  contrary;   and  the  de- 
fendant further  at  said  time  Insisted  upon  a 
ruling  upon  his  general  demurrers,  and  that 
the  same  be  sustained.    The  court,  after  con- 
sidering the  matter,  advised  plaintiff  that  In 
his  Judgment  the  general  demurrer  and  the 
question   of   Jurisdiction    raised    were    well 
taken,  and  suggested  that  plaintiff  withdraw 
his  announcement  and  continue  the  cause  to 
make  amendment.     The  plaintiff  announced 
that  he  would  stand  upon  his  pleading — 

"whereupon  the  court  sustained  the  defendant's 
general  oemurrer  and  said  defendant's  said  ob- 
jections, on  the  ground  of  want  of  jurisdiction, 
and  stated  that  he  would  dismiss  the  case.  Tbe 
plaintiff  declined  to  amend,  whereupon  the  plain- 
tiff's counsel  insisted  upon  the  disposition  of  the 
case  by  the  jury,  and  duly  reserved  his  excep- 
tion to  the  action  of  the  court  in  sustaining-  de- 
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fcndaat^B  nncral  demurrer  to  the  action  of 
the  court  in  saatilniniT  defendant's  objections, 
on  the  ground  of  want  of  jurisdiction  herein- 
before shown,  and,  the  plaintiff's  counsel  inrist- 
ing  upon  the  disposition  of  the  canse  by  the 
jury,  the  court  thereupon  instructed  the  jury  to 
return  a  verdict  for  the  defendant." 

The  jory,  lu  obedience  to  saCb  instruction, 
rendered  a  verdict  as  directed,  and  the  court 
rendered  a  judgment  theieon  for  the  defend- 
ant against  the  plalntUT,  and  that  the  defend- 
ant go  hence  without  day  and  recover  all 
costs  against  the  plaintiff,  awarding  execu- 
tion thereon.  The  appellant  also  took  his 
bill  of  exceptions  to  the  action  at  the  court, 
reciting  the  facts  substantially  as  does  &e 
Judgment  above  set  out. 

[1 , 2]  It  is  apparently  urged  by  appellee 
tbat  the  appellant  Invited  the  court  into  the 
error  of  instructing  a  verdict  and  rendering 
the  Judgment  oa  the  merits,  and  therefore 
sbould  not  complain.  If  the  court  had  no 
Jarisdiction  over  the  subjectrmatter,  as  the 
trial  court  appears  to  have  concluded,  then 
he  had  no  Jurisdiction  to  render  Judgment 
He  could  only  dismiss  the  cause.  This  is 
true  whether  be  was  invited  to  assume  such 
Jurisdiction  or  did  so  by  agreement  of  the 
parties  with  his  assent.  Jurisdiction  cannot 
be  conferred  upon  the  conrt  by  agreement  or 
by  estoppel.  Woodruff  v.  Harrell,  67  Tex. 
298,  3  S.  W.  48;  Mercer  v.  Woods,  33  Tex. 
Cfiv.  App.  642,  78  S.  W.  15.  Taking  the  view 
of  the  trial  court,  the  Judgment  was  Improger- 
ly  rendered. 

[3, 4]  But  in  this  case  the  amount  in  con- 
troversy was  the  $343.90  sought  to  be  re- 
oov-ered,  together  with  the  amount  of  the  con- 
tracts, $1,777.90,  sought  to  be  canceled  for 
fraud.  These  are  alleged  to  be  outstanding 
obligations  .against  appellant,  obtained  b|y 
fraud.  They  were  therefore  In  controversy, 
and  exceeded  $500,  aocordlug  to  the  allega- 
tlcKis.  The  petition  on  its  face  alleged  facts 
TTlilch  gave  the  district  court  Jurlsdietion. 
Vfe  see  nothing  therein  which  evidences  to 
us  a  purpose  to  improperly  invoke  the  jurls- 
dlctloQ  of  the  district  court  There  is  no 
allegation  that  there  was  a  fraudulent  pur- 
pose to  place  the  amount  sufllclent  to  confer 
Jurisdiction  on  that  court.  This  being  true, 
It  makes  no  difference  what  the  evidence  may 
<leTel<^  on  the  trial,  or  what  the  verdict  may 
be.  It  is  the  petition  which  must  be  look- 
ed to  on  the  question  of  Jurisdiction  and  the 
amount  in  controversy.  Ablowlch  v.  Green- 
vUIe  National  Bank,  67  S.  W.  79,  on  rehear- 
ing, 881,  95  Tex.  429 ;  Hallway  Co.  t.  Bank, 
93  S.  W.  431 ;  CatUemen's  Trust  Co.  v.  Blas- 
ingame,  184  S.  W.  574,  and  the  authorities 
collated  in  the  above-dted  cases. 

IS,  I]  It  appears  to  have  been  the  opinion 
cft  the  trial  court,  because  the  contracts  have 
ea.cb  a  provision  to  the  effect,  that  if  the 
appellant  failed  to  make  any  installment  pay- 
luent,  that  he  forfeited  all  right  and  Interest 
txt   the  land,  and  that  at  the  option  of  the 


seller  the  same  should  revert  to  the  seller, 
free  from  all  Incumbrances ;  that  when  these 
contTscts  were  Introduced  an  obligation  on 
appellant's  part  to  pay  the  balance  due  on 
the  contract  was  shown.  The  wording  of 
the  contracts  we  do  not  beUeve  Justify  such 
construction.  The  seller  had  the  cation  or 
the  right  to  elect  to  declare  the  contracts  at 
an  end,  bnt  there  la  no  evidence  that  he  had 
done  so.  For  aught  that  appears  from  the 
record,  he  yet  held  appellant  on  the  contracts, 
and  had  not  exercised  his  right  to  forfeit 
the  right  and  interest  of  appellant  to  the  land, 
and  to  reinvest  himself  with  the  title  there- 
to. It  is  not  our  understanding  that  the  ap- 
pellant was  required  to  negative  in  his  peti- 
tion the  exercise  of  the  option  or  election  by 
the  seller  stipulated  for  in  the  contracts.  This 
rested  aIone(  with  the  seller.  O'Doimell  v. 
Chaimbers,  163  S.  W.  138. 

[7, 1]  The  trial  court  does  not  appear  to 
have  held  the  petition  subject  to  general  de- 
murrer on  the  ground  that  the  fraudulent 
representations  inducing  the  contract  were 
but  expressions  of  opinion  as  contended  for 
by  appellee  herein.  His  announcement  in  the 
Judgment  and  his  reason  for  sustaining  the 
general  exception  was  that  the  petition  show- 
ed no  Jurisdiction.  If  this  was  his  view,  it 
would  have  l>een  useless  to  ask  for  leave  to 
make  the  allegations  more  definite  on  the 
question  of  fraud.  When  it  appeared  that 
the  court  was  unwilling  to  entertain  juris- 
diction becatise  the  amount  was  tnsnfUcient, 
it  would  have  been  useless  to  ask  to  amend 
so  as  to  make  the  allegations  of  fraud  more 
definite.  Railway  Co.  v.  Undervtood,  64  Tex. 
463.  However,  we  do  not  understand  the 
allegations  to  be  that  appellee  expressed  his 
opinion  that  the  land  would  overflow.  The 
allegation  is:  That  appellee  falsely  repre- 
sented that'  it  would  not  overflow  on  account 
of  the  construction  of  the  dam  erected  as 
stated  and  because  the  government  had 
cleaned  out  tjie  Trinity  river.  He  stated 
these  things  had  been  done  as  a  fact,  and 
that  this  rendered  the  land  safe  from  over- 
flow. Tbat  in  making  these  statements  he  did 
so  falsely  and  fraudulently.  It  occ^rs  to  us 
that,  in  the  absence  of  a  special  exception, 
every  reasonable  intendment  will  be  Indulged 
In  favor  of  the  petition,  and  that  in  doing 
so  he  alleged  acts  of  fraud  by  representa- 
tion suflSclent  to  cancel  the  contract.  Mitch- 
ell V.  Zimmerman,  4  Tex.  75,  51  Aui.  Dec.  717 ; 
Gen.  Bonding,  etc.,  v.-  Mount  1S3  S.  W.  783. 
We  believe  the  trial  court  was  in  error  in  sus- 
taining the  general  exception  and  in  instruct- 
ing a  verdict  for  the  defendant  in  this  case. 
The  mere  fact  that  the  appellant  insisted  that 
his  pleading  was  suflSdent  and  demanded  a 
trial  by  the  Jury  should  not  be  treated  as  an 
invitation  to  the  court  to  instruct  a  verdict 
against  him. 

Reversed  and  remanded. 
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SOUTHERN  EINGINE  &  PTJMP  00.  y.  TEN- 

EHA  LIGHT  &  POWER  GO.    (No.  7408.) 

(Court  of  CiTil  Appeals  of  TexaK    Galveston. 

June  15,  1917.) 

1.  Sales    «=>309(2)— Remedies    of    Buteb— 
Sufficiency. 

In  an  action  on  notes  given  for  the  purchase 
price  of  an  engine,  and  to  foreclose  a  chattel 
mortgage  lien  on  such  property,  evidence  held 
to  jusiit'y  the  conclusion  that  the  engine,  as  such, 
had  no  value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1058.] 

2.  Sales    €=>354(5)— Rbuxdies    of    Bttteb— 
Rescission— SiLakket  Value. 

As  the  answer  alleges  that  the  engine  was 
worthless,  and  the  evidence  toply  sustains  the 
allegations  that  the  engine  was  worthless  as 
such,  although  some  parts  of .  the  engine  may 
have  had  some  value  as  manufactured  machinery 
or  as  junk',  failure  of  consideration  was  suUi- 
ciently  pleaded  and  shown  to  defeat  the  right 
of  "laintiff  to  recover  on  the  notes,  although  the 
market  value  of  the  engine  contracted  to  be  de- 
livered and  the  market  value  of  the  engine  ac- 
tually delivered  were  not  pleaded.' 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1014.] 

3.  Sales  «=»178(3>— Acceptance. 

Where  the  contract  for  the  sale  of  an  engine 
provided  that  use.  of  the.  engine  for  10  days  con- 
stituted an  acceptance  thereof,  and  that  any 
complaint  as  to  defects  must  be  made  in  writing 
within  10  days  from  the  date  of  its  first  use, 
stating  specifically  and  fully  wherein  the  engine 
failed  to  fulfill  si>ecifications,  although  such  no- 
tice in  writing  wais  not  given  the  seller  within 
10  days  after  the  engine  was  installed  and  put 
into  operation,,  where  it  appeared  that  for  the 
first  4  or  5  days  the  seller's  agent  was  i>resont, 
for  the  purpose  of  seeing'  that  the  engine  was 
properly  installed,  and  during  that  time  there 
was  no  doubt  in  the  mind  of  the  buyer  or  such 
agent  that  the  engine  would  not  operate  success- 
fully, and  the  buyer  jvaS  notified  in  writing  on 
the  fourteenth  day,  auer  the  engine  was  started, 
that  it  was  not  operating  properly,  and  pointed 
out  the  defects  in  its  operation  specifically,  and 
upon  receiving  such  notice  the  seller  made  no 
claim  that  the  buyer  had  accepted  the  engine, 
held  that  plaintiff's  failure  to  make  a  complaint 
in  writing  within  10  days  did  not  constitute  an 
acceptance,  or  defeat  his  right  to  show  that  the 
consideration  of  the  contract  had  failed,  and 
upon  this  ground,  have  a  cancellation  of  the 
purchase-money  notes  and  recover  amount  paid 
by  him  to  the  seller. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  458.] 

4.  Appeal   and   Ebbob   ®=»809(1)— Review- 
Presumption  s. 

In  an  action  on  notes  given  tor  the  purchase 
price  of  an  engine,  where  there  was  nothing  in 
the  statement,  under  an  assignment  of  error, 
to  show  that  express  charges  were  incurred  un- 
der the  warranty  in  the  contract,  which  provided 
that  express  charges  on  replaced  parts  were  to 
be  paid  by  the  buyer,  the  appellate  court  cannot 
presume  that  the  charges  were  incurred  under 
the  conditions  in  the  warranty,  and  an  assign- 
ment of  error  to  the  judgment,  warranting  such 
express  charges  to  the  buyer,  cannot  be  sus- 
tained. 

[Ed.  Note. — For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  {  8675.) 

Appeal  from  District  Court,  Harris  Coun-, 
ty ;  J.  D.  Harvey,  Judge. 

Suit  by  the  Southern  Engine  &  Pump  Com- 


pany against  the  Teneha  Light  &  Power  Com- 
pany, in  which  the  defendant  pleaded  im- 
ages In  reconvention  in  the  answer.  Judg- 
ment for  defendant,  and  plaintUt  appeals. 
Affirmed. 

Bryan  &  Bryan,  of  Houston,  for  appellant. 
'Dallas  Ivey,  of  Tenaha,  and  Carter  &  Walk- 
er, of  Center,  for  appellee. 

PLEASANTS,  O.  3.  This  suit  was  brought 
by  appellant  to  recover  of  M.M.  Elchelberger, 
who  was  doing  business  under  the  firm  name 
of  Teneha  Light  &  Power  Company,  on  10 
promissory  notes,  dated  April  16,  1914,  for 
?50  each,  with  interest,  and  10  per  cent,  at- 
torney's fees,  whl(*  notes  were  given  as  part 
of  the  purchase  money  of  certain  machinery 
and  material  sold  by  appellant  to  appellee, 
and  to  foredose  a  chattel  mortgage  lien  on 
said  property  and  also  to  recover  f43.39  on 
open  account  for  mer<diandlse  sold  by  appel- 
lant to  appellee. 

Defendant  In  his  answer  after  admitting 
the  purchase  of  the  engine  under  the  con- 
tract declared  on  bV  plaintiff  and  the  execu- 
tion of  the  notes  pleaded  in  substance  -that 
he  was  Induced  to  enter  Into  the  contract 
for  the  purchase  of  the  engine  by  fraudulent 
misrepresentations  of  plaintiff's  agent  who 
.sold  him  the  engine;  that  the  engine  was 
purchased  under  an  express  warranty  by 
plaintiff  that  It  would  successfully  operate, 
and  that  if  it  did  not  plaintiff  would  furnish 
an  engine  that  would ;  that  because  of  some 
latent  defect  In  its  construction  it  could  not 
be  successfully  operated;  that  shortly  after 
It  was  Installed  its  defective  condition  de- 
veloped, and  defendant  notified  plaintiff,  who 
endeavored  to  remedy  the  defects  and  make 
the  engine  operate  properly;  that  plaintiffs 
repeated  efforts  to  discover  and  remedy  the 
defects  were  unavailing,  and  defendant  was 
not  able  to  successfully  operate  his  plant 
with  the  engine,  and  plaintiff  failed,  whai 
so  requested  by  defendant,  to  comply  with  its 
contract  of  warranty  and  furnish  defendant 
an  engine  that  would  successfully  operate: 
that  defendant's  continued  efforts  to  run  his 
plant  with  said  engine,  which  he  was  In- 
duced to  make  by  the  repeated  promises  of 
plaintiff  to  remedy  the  defects  in  the  engine, 
and  assurance  that  it  would  make  the  en- 
gine work  properly,  caused  defendant  much 
loss  and  damage.  The  amount  of  the  dam- 
age claimed  Is  itemized  and  each  item  Is 
specifically  pleaded  in  the  answer  in  re- 
convention against  plaintiff.  The  answer 
further  avers  that  defendant,  being  unable  to 
successfully  operate  his  plant  with  said  en- 
gine, after  several  months'  earnest  endeavor 
so  to  do,  sold  the  plant,  reserving  the  engine; 
that  the  engine  is  worthless,  and  the  con- 
sideration for  said  contract  and  notes  has 
wholly  failed. 

"Further  answering  herein,  he  says  that  he 
now  tenders  the  engine  to  plaintiS.  and  asks 


4s»For  other  rues  eve  same  topic  and  KSY-NUMBER  In  kit  K«y-Numbar«£  Digesti  and  IndexM 

Digitized  by  V^OOQlC 


Tex.)      SOUTHERN  ENGINB  &  PtJMP  OO.  v.  TENBQA  UaHT  A  POWEK  CO.        261 


that  plaintiff  be  required  to  receive  the  lame, 
and  tnat  the  contract  between  plaintiff  iind  de- 
fendant be  canceled,  and  that  he  recorer  the 
purchase  price  paid  by  him  on  said  engine,  and 
Uiat  the  notes  sued  on  herein  by  plaintiff  b« 
canceled  and  held  for  naught,  and  that  he  re^ 
cover  his  damages,  actual  and  exemplary,  and 
for  all  costs  of  suit,  and  all  matters  hetween 
plaintiff  and  defendant  touching  the  matters 
mvolved  in  this  suit  he  fully  inquired  into,  and 
for  special  and  genercd  relief,  both  in  law  and 
equity,  he  will  ever  pray." 

Plaiatur  filed  a  supplemental  petition.  In 
which  It  specially  excepted  to  the  several 
items  of  damage  claimed  by  defendant,  and 
specially  pleaded  that  under  the  contract 
defendant  had  10  days  in  which  to  test  the 
engine,  and  that  If  he  _f ailed  to  complain  to 
plaintiff  of  any  defects,  or  continued  to  run 
the  engine  after  the  10  days,  It  would  con- 
stitute an  acceptance  of  the  engine,  and  that 
the  engine  commenced  operating  on  May  12th, 
and  on  May  13th  appellee  accepted  same  in 
writing  (which  writing  was  set  out  In  full), 
and  continued  to  operate  the  engine  the  en- 
tire month  of  May  and  lor  more  than  10 
days. 

Defendant  filed  his  first  amended  first  sup- 
plemental answer  December  2,  1915,  pleading 
that  the  defects  in  the  engine  were  lat«it, 
and  could  not  be  discovered  sooner  than  they 
were,  and  denying  a  waiver  of  any  right 
he  might  have. 

The  trial  in  the  court  below  without  a  Jury 
resulted  in  a  judgment  that  plaintiff  take 
nothing  by  its  suit;  that  the  consideration 
for  the  notes  had  failed;  that  the  engine 
was  the  property  of  plaintiff,  and  the  title 
thereto  vested  in  plaintiff.  It  was  further 
adjudged  that  defendant  recover  of  plaintiff 
the  sum  of  $500,  which  he  had  paid  plaintiff 
as  part  of  the  purchase  price  of  the  engine, 
and  the  further  sums  of  ?55  excess  freight 
paid  by  the  defendant  on  said  engine,  |52  ex- 
press paid  by  defendant  on  cylinders  for  said 
engine,  sent  him  by  plaintiff  in  Its  efforts  to 
remedy  the  defects  in  the  engine,  and  ?T2 
for  repairs  of  said  cylinders. 

The  evidence  shows  that  the  engine  was  In- 
stalled on  May  12,  1914,  and  put  In  operation 
by  Mr.  Cook,  the  agent  of  plaintiff,  sent  to 
Tenehn  for  the  purpose  of  starting  its  opera- 
tion. He  remained  there  4  or  5  days.  It 
operated  satisfactorily  for  about  24  hours, 
and  began  to  show  that  there  was  some  ma- 
terial defect  In  its  construction.  The  manner 
in  which  the  engine  performed  is  thus  stated 
by  defendant: 

"Now,  from  the  12th  of  May,  when  this  engine 
was  installed,  to  the  2Sth  of  Afay,  the  condition 
of  the  engine,  in  its  operation,  was  that  it  seem- 
ed to  beat  excessively  in  the  crank  shaft.  Mr. 
Cook,  tlie  plaintiff's  representative,  was  there 
and  knew  it.  That  was  after  the '12th.  Mr. 
Cook  was  there  4  or  5  days,  I  don't  remember 
inst  which,  at  that  tim»  From  the  12th  of 
May  to  the  date  of  the  letter  I  have  in  my 
hand,  that  engine  kept  heating  in  the  crank  shaft 
alt  the  time.  It  continued  tunning  hot  in  the 
crank  shaft,  and  Mr.  Cook  gave  us  to  under- 
stand when  he  was  there  that  that  was  due  to 
the  internal  combustion  in  the  engine,  and  it 
would  always  be  hot  - 1  made  a  further  report 


of  that  to  them,  about  the  2eth.  The  letter 
handed  me  is  dated  at  Tenefaa,  Tex.,  May  26, 
1914,  and  is  as  follows:  'We  are  up  against 
a  new  trouble,  and  have  l>een  fighting:  it  since 
the  22d,  with  hopes  of  finding  the  trouble.  The 
engine  gets  hot  Friday  night  it  stopped  on 
us  frqm  heat.  Saturday  night  we  had  to  shut 
down  at  10 :30,  and  worked  ail  day  Sunday,  and 
since  each  morning  from  3  to  5  it  gets  so  hot  it 
has  to  be  shut  down.  We  have  taken  the  engine, 
apart  and  cleaned  the  rings  and  everything  about' 
it,  and  now  are  up  against  a  new  proposition 
that  we  are  not  able  to  solve.  It  seenu  as 
though  the  oil  burns  on  the  cylinder  and  makes 
it  work  hard,  and  that  heats  the  piston  and 
crank  shaft.'  The  condition  that  I  described 
in  that  letter  existed  at  that  time;  that  letter 
is  a  correct  statement  of  the  trouble  I  had  with 
the  engine.  The  letter  was  written  on  the  26th. 
I  had  that  engine  installed  on  the  12th ;  it  had 
been  running  14  days  up  to  that  time." 

[1]  The  engine  could  not  be  made  to  op- 
erate successfully  for  any  length  of  time, 
and  defendant  was  continually  calling  up- 
on plaintiff  to  remedy  its  defects.  In  re- 
sponse to  these  calls  plaintiff  repeatedly  sent 
men  to  Ten^a  to  try  and  make  the  engine 
operate  properly,  and  sent  a  new  cylinder 
evOTy  few  weeks  to  replace  cylinders  which 
wore  out  or  were  cut  out  for  some  unexplain- 
able  reason:  but  notwithstanding  these  ef- 
forts of  plaintiff  the  defects  were  not  rem- 
edied, and  the  engine  would  not  operate  suc- 
cessfully. The  engine  developed  Its  guaran- 
teed horse  power,  which  was  sufficient  to 
properly  operate  defendant's  plant;  but,  as 
before  stated,  because  of  some  unexplained 
defect  in  Its  construction  it  could  not  be  made 
to  operate  successfully,  except  for  intervals. 
Sometimes  it  would  not  operate  at  all,  and 
at  other  times  Its  operation  was  wholly  un- 
satisfactory. 

Defendant  finally  became  satisfied  that  it 
could  not  be  made  to  operate  successfOlly, 
and  demanded  of  plaintiff  that  It  comply  with 
its  contract,  and  furnish  him  an  engine  that 
would  so  operate.  After  evading  for  some 
time  a  positive  answer  to  this  demand,  and 
making  further  representations  to  defend- 
ant that  the  engine  would  eventually  operate 
properly,  plaintiff  finally  refused  to  fur- 
nish another  engine.  The  evidence  Justifies 
the  conclusion  that  the  engine  as  such  had  no 
value. 

[2]  Appellant's  first  assignment  of  error 
is  as  follows: 

"The  court  erred  in  entering  judgment  against 
the  plaintiff  and  for  the  defendant  on  his  plea 
of  failure  of  considerationj  and  iu  canceling  the 
notes  sued  on  by  plaintiff,  for  the  reason  that 
said  issue  was  not  before  the  court,  there  l)eing 
neither  pleading  nor  evidence  to  support  the 
same,  in  this:  That  it  was  not  alleged  and  not 
proven  what  was  the  market  value  of  the  engine 
contracted  to  be  delivered,  and  what  was  the 
market  value  of  the  engine  actually  delivered." 

We  do  not  think  there  is  any  merit  in  this 
assignment  The  answer  alleges  that  the 
engine  was  worthless,  and  the  evidence  amply 
sustains  the  allegation  that  it  was  worthless 
as  an  engine.  Of  course,  some  parts  of  it  may 
have  had  some  value  as  manufactured  ma- 
chinery, and  the  ipaterial  out  of  which.it 
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waa  made  doubtless  bad  some  value  as  Junk; 
but  when  it  is  shown  that  the  engine  as  such 
was  worthless  to  appellee,  and  that  appel- 
lant failed  to  comply  with  its  contract  to  fur- 
nish appellee  an  engine  that  would  operate 
successfully,  we  think  a  failure  of  considera- 
tion is  shown,  which  defeats  the  right  of 
appellant  to  recover  upon  the  notes,  and  en- 
titled appellee  to  recover  the  amount  paid  by 
him  on  the  contract.  Hallwood  Cash  Regis- 
ter Co.  V.  Berry,  35  Tex.  Civ,  App.  554,  80  S. 
W.  857. 

[3]  The  second  and  third  assignments  com- 
plain .of  the  Judgment  on  the  ground  that  the 
defendant  retained  possession  of  the  engine 
after  he  discovered  that  plaintiff  had  breached 
its  contract,  and  under  the  terms'  of  the  con- 
tract use  of  the  engine  for  ten  days  constituted 
an  acceptance  thereof,  and  defeats  defendaiit's 
rij^t  to  a  cancellation  of  the  notes  and  re- 
covery of  the  amount  paid  by  him.  The  pro- 
vision of  the  contract  upon  whidi  these  as- 
signments are  predicated  reads  as  follows: 

"Should  there  be  any  doubt  in  the  mind  of 
the  purchaser  that  the  material  furnished  is  as 
represented  herein,  he  must  advise  Southern  En- 
gine &  Pump  Company,  at  Houston,  Tex.,  in 
writing  (by  registered  mail)  within  10  days  from 
date  of  its  first  use,  statine  specifically  and  fully 
wherein  it  fails  to  fulfill  the  spediJcations, 
whereupon  we  shall  have  60  days  within  which 
to  fulfill  same.  No  such  complaint  being  re- 
ceived hereunder,  or  the  continued  use  of  such 
machinery  after  expiration  of  time  mentioned, 
shall  constitute  acceptance  thereof  as  being  in 
full  compliance  with  contract" 

The  evidence  shows  that  no  notice  in  writ- 
ing was  given  appellant  within  10  days  after 
the  engine  was  installed  and  put  in  operation, 
specifying  in  what  respect  it  failed  to  fiul- 
flll  the  spedflcations  of  the  contract  But 
the  evidence  further  shows  that  for  the  first 
4  or  5  days  in  which  the  engine  was  operated 
appellant's  agent  was  present  for  the  pur- 
pose of  seeing  that  it  was  pr<®erly  installed 
and  assisting  in  remedying  any  defects'  in  its 
operation,  and  there  was  then  no  doubt  In 
the  mind  of  appellee  "that  the  material  fur- 
nished was  not  as  represented,"  and  both  he 
and  appellant's  agent  thought  the  engine 
would  operate  successfully.  Appellant  was 
notified  in  writing  on  the  fourteenth  day, 
after  the  engine  was  started,  that  It  was  not 
operating  properly,  and  the  defects  in  its 
operation  specifically  pointed  out.  Upon  re- 
ceiving this  notice,  appellant  made  no  claim 
that  appellee  had  accepted  the  engine  and 
waived  his  right  to  require  a  performance  of 
Its  contract;  but,  on  the  contrary,  appellant 
recognized  its  duty  to  carry  out  Its  contract 
and  provide  an  engine  that  would  operate 
successfully,  and  for  this  purpose  again  sent 
its  agent  to  examine  the  engine  and  remedy 
the  defects  in  its  operation. 

We  do  not  think,  upon  these  facts,  it  should 
be  held  that  defendant's  failure  to  make 
complaint  in  writing  within  10  days  after  he 
began  operating  the  engine  defeats  his  right 


to  show  that  the  consideration  of  the  con- 
tract had  failed,  and  upon  this  ground  have 
a  cancellation  of  the  notes  and  recover  the 
amount  paid  by  him  for  the  engine.  35  Cyc. 
p.  424. 

[4]  The  fourth  assignment  complains  of  the 
Judgment  for  $52  express  charges  on  cylin- 
ders, on  the  ground  that  under  the  terms  of 
the  contract  these  charges  were  to  be  paid  by 
defendant.  The  statement  under  this  assign- 
ment is  as  follows: 

"The  written  contract  between  the  parties 
contained  this  express  warranty,  namdy :  'Guar- 
antee. Any  part  of  the  engine  returned  f.  o.  b. 
factory  within  one  year  from  date  of  engine  in- 
voice, broken  on  account  of  defect  in  material 
employed  in  said  part,  will  be  replaced  or  deliv- 
ered f.  o.  b.  factory  free  of  charge.'  The  Judg- 
ment included  $52  express  paid  by  appellee  on 
the  cylinders." 

There  is  nothing  in  this  statement  to  show 
that  the  express  charges  on  the  cylinders 
were  Incurred  under  the  conditions  in  the 
guaranty  quoted,  and  we  cannot  so  presume. 
In  the  absence  of  such  showing  In  the  state- 
ment, the  assignment  cannot  be  sustained. 

We  think  the  Judgment  should  be  affirmed; 
and  It  has  been  so  ordered. 

Affirmed. 


0.  W.  HAHIi  &  CO.  V.  HDTCHE5S0N,  CAMP- 

BELL &  HUTOHESON.    (No.  7387.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  1,  1917.     Rehearing  Denied 

June  14,  1»17.) 

1.  Patmbiit  «=»87(1)  —  DxTBBsa  —  Rkcovkbt 
Back. 

An  acticHi  to  recover  money  paid  under  du- 
ress being  essentially  a  proceeding  in  equity,  it 
is  essential  to  plaintilTs  right  to  recover  that  it 
appear  that  defendant  ought  not  in  Justice  and 
good  conscience  to  retain  the  money. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  i  283.] 

2.  ArroBinsT  and  Ci^ibnt  «S314S(2)— Goicpek- 

SATION   OF  AlTOBNBT — OWNEBSHIP  OF  JUDG- 
MENT. 

Under  a  contract  between  attorneys  and  cli- 
ent, providing  that  the  client  should  pay  one- 
half  of  any  sum  recovered  by  suit  on  a  claim, 
after  paying  all  expenses  of  litigation,  the  attor- 
neys became  equitable  owners  of  one-half  of  the 
judgment  recovered  by  them  for  their  client, 
though  the  contract  contained  no  words  of  con- 
veyance. 

TEd.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  g  353.] 

3.  Assignments  ®=>48  —  EquiTABi.B  Abbign- 

MENT— FOBMAUTY. 

An  equitable  or  constructive  assignment  of 
a  fund  does  not  depend  upon  any  iwrtirnlar 
form  of  words,  but  may  be  created  by  any  lan- 
guage or  act  making  an  appropriation  of  the 
fund. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.,  8  133.] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Chas.  El  Ashe,  Judge. 

Action  by  C.  W.  Hahl  &  Oo.  against 
Hutcheson,  Campbell  &  Hutcheson.  From 
Judgment  for  defendants,  plaintiffs  appeal 
Affirmed. 
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L.  B.  Moody,  of  Houston,  for  appellants. 
Hutche8<Hi  &  Hutcheson,  of  Houston,  for  ap- 
pellees. 

PLEASANTS,  C.  J.  This  salt  was  brought 
by  appellants,  a  W.  Habl  ft  Co.,  a  firm  com- 
posed of  C.  W.  Habl  and  F.  A.  Ck>nnable, 
a^rnlnst  the  appellees,  Hntcheson,  Campbell 
&  Huteheson,  a  partnership  engaged  In  the 
practice  of  law,  and  A.  R.  Anderson,  sheriff 
of  Harris  county, 'to  recover  the  sum  of  $6,- 
457.10,  with  interest  thereon  from  Septem- 
ber 4,  1000,  alleged  to  have  been  paid  ap- 
pellee Anderson  for  the  tise  and  benefit  of 
the  otber  appellees  under  duress  of  property, 
and  tbe  further  sum  of  $750,  alleged  to  be 
the  reasonable  attorney's  fees  and  tbe 
amount  which  appellants  had  agreed  and 
contracted  to  pay  its  attorneys  for  prosecut- 
ing tbls  suit.  Prior  to  the  trial  in  the  court 
below  G.  W.  Hahl  became  tbe  owner  of  his 
partner's  Interest  in  plaintiff  firm,  and  by 
amended  petition  prosecutes  this  suit  Indl- 
▼Idtially.  As  briefly  summarized  as  possible, 
the  facts  alleged  in  the  petition,  upon  which 
plaintifTs  cause  of  action  is  based,  are  as 
follows: 

On  January  21,  1006,  a  Judgment  was  ren- 
dered in  the  district  court  of  Harris  county 
in  favor  of  E.  M.  Paulson,  B.  B.  Haugan,  and 
Wm.  Olander,  composing  tbe  Southland  Im- 
mlgratl<m  Association,  against  C.  W.  Habl  & 
Co.,  for  tbe  sum  of  |17,600.  A  motion  for 
new  trial  filed  by  C.  W.  Hahl  &  Ck>.  was 
overruled,  and  in  due  time  an  appeal  was 
perfected  to  this  court  by  said  firm.  Said 
cause  was  affirmed  by  this  court  oq  January 
4,  1909,  and  opplicatlorffor  writ  of  error  was 
refused  by  the  Supreme  Court  in  May,  1900. 
WUle  the  cause  was  pending  in  the  Court 
of  Civil  Appeals,  appellee  B.  B.  Haugan 
transferred  his  one-third  interest  in  the  Judg- 
ment to  his  coappellee,  Wm.  Olander.  There- 
after, on  September  8,  1906,  Olander,  for  a 
valuable  consideration,  assigned  and  trans- 
ferred bis  two-thirds  interest  in  tbe  Judg- 
ment to  J.  N.  Taub.  This  transfer  was,  on 
the  9th  of  September,  1908,  filed  with  the 
papers  of  the  cause  and  noted  in  minutes  of 
the  court  as  required  by  the  statute.  After 
tbe  purchase  of  this  two-thirds  Interest  in 
the  Judgment  by  Taub,  he  and  Hahl  &  Co. 
entered  into  an  agreement  of  compromise  of 
said  Judgment,  and  Habl  &  Co.  executed  and 
delivered  to  him  a  note  for  tbe  amount 
agreed  to  be  paid  in  compromise  of  said 
Judgment.  'While  the  application  for  writ 
of  error  was  pending,  the  one-third  interest 
of  E.  M.  Paulson  was  settled  and  released  by 
Paulson  and  appellees,  Huteheson,  Campbell 
A  Hutcheson. 

After  the  mandate  from  the  Court  of  Civil 
AppeaiB  bad  been  filed  in  the  lower  court, 
appellees  Hutcheson,  Campbell  &  Hutcheson, 
who  were  tbe  attorneys  for  Paulson,  Haugan, 
and  Olander  In  said  suit,  caused  an  execu- 
tion to  be  issued  on  said  Judgment,  and  after 
writing  an  indoraement  on  the  wilt  to  tbe 


effect  that  one-third  of  the  Judgment  had 
been  released,  they  put  the  execution  in  the 
bands  of  appellee  A.  R.  Anderson,  with  in- 
structions to  collect  thereon  one-half  of  the 

remaining  two-thirds  of  said  Judgment  and 
pay  same  over  to  them.  This  execution  was 
issued  without  the  consent  and  over  tbe  pro- 
test of  J.  N.  Taub,  and  with  full  knowledge 
on  the  part  of  appellees  that  the  interests  of 
Haugan  and  Olander  in  said  Judgment  had 
been  transferred  to  Taub,  and  that  he  liad 
entered  Into  the  agreement  of  compromise 
with  C.  W.  Hahl  &  Co.,  as  before  stated. 
Acting  under  the  direction  and  instructions 
of  defendants  Hutcheson,  Campbell  &  Hutche- 
son, the  defendant  Anderson,  on  July  31, 
1909,  levied  said  execution  upon  lands  of 
plaintiff  in.  Harris  county  of  more  than  $100,- 
000  in  value.  Plaintiff,  before  said  levy  was 
made,  advised  Anderson  of  all  of  the  facts 
before  stated,  showing  the  want  of  authority 
in  the  other  defendants  to  procure  the  issu- 
ance of  said  writ,  and  requested  him  not  to 
levy  upon  his  property  thereunder.  Notwith- 
standing plaintiff's  protest  Anderson  made 
the  levy  and  advertised  the  property  for 
sale.  In  order  to  prevent  the  sale  of  the 
property  under  said  execution,  plaintiff  ap- 
plied to  the  Judge  of  the  Sixty-First  Judicial 
district  for  a  writ  of  injunction  restraining 
defendants  from  making  said  sale.  This  ap- 
plication for  injunction  was  refused  on  Au- 
gust 3,  1909.  The  Court  of  Civil  Appeals  had 
then  adjourned  for  the  term,  and  could  not 
meet  untU  October,  1909.  Plaintiff  bad  on 
July  13,  1909,  before  tbe  issuance  of  the 
execution,  entered  into  a  contract  to  convey 
the  lands  levied  upon  under  said  execution 
within  60  days  from  tbe  date  of  said  cchi- 
tract,  and  bad  become  bound  and  obligated 
to  convey  same  with  a  perfect  title.  It  was 
impossible  for  plaintiff  to  carry  out  this  con- 
tract without  obtaining  a  release  of  tbe  levy, 
and,  as  before  stated,  no  relief  could  be  ob- 
tained by  plaintiff  within  tbe  time  allowed 
by  the  contract  by  appeal  from  the  order  of 
tbe  district  Judge  refusing  tbe  injunction. 
Under  these  circumstances  plaintiff,  in  order 
to  prevent  the  great  loss  and  damage  that  a 
failure  to  comply  with  said  contract  of  sale 
would  have  caused  him,  was  compelled  to 
pay  to  the  said  Sheriff  Anderson  one-half  of 
tbe  two-thirds  balance  due  upon  said  Judg- 
ment and  thus  obtain  a  release  of  said  levy. 
This  money,  $0,457.10,  was  paid  under  pro- 
test and  with  notification  to  defendants  that 
plaintiff  would  immediately  file  suit  against 
defendants  to  recover  same,  together  with 
damages  for  the  wrongful  and  unlawful  levy 
of  the  execution  and  collection  of  said  sum. 

In  addition  to  a  general  demurrer,  special 
exertions,  and  plea  of  res  adjudicata,  by 
which  the  Judgment  in  the  injunction  suit 
is  pleaded  in  bar  of  plaintiff's  right  to  re- 
cover in  tbls  suit,  the  defendants'  answer, 
after  a  general  denial,  presents  the  following 
defenses: 
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(1)  They  pleaded  that  they  had  and  owned 
an  equitable  assignment,  lien,  and  charge  up- 
on the  cause  of  action  and  judgment  for  the 
amount  recovered  by  them,  under  a  contract 
with  the  plaintiffs  In  the  Southland  Immi- 
gration Association  suit,  to  bring  sold  suit 
for  them  upon  the  basis  of  one-half  interest 
in  the  cause  of  action  and  recovery,  and 
therefore,  as  such  owners  and  so  interested, 
they  had  a  right  to  cause  the  execution  to  be 
issued  and  to  collect  moneys  due  them,  and 
have  a  right  now  to  keep  that  which  they 
had  obtained. 

(2)  That,  if  It  be  held  that  Oie  defendants 
have  no  equitable  title,  Interest,  lien,  or 
charge  upon  the  Judgment,  or  cause  of  action, 
and  the  contract  between  them  and  their  said 
clients  only  operated  as  a  personal  debt  or 
promise  that  clients  would  pay  them  out  of 
the  judgment,  then,  when  the  judgment  was 
obtained,  defendants  acquired  an  equitable 
claim  on  the  same,  with  which  plaintiff,  hav- 
ing had  express  knowledge  in  writing  from 
defendants  of  their  interest,  could  not  inter- 
fere, without  plaintiff  being  guilty  of  par- 
ticipation In  a  fraudulent  transaction  as  to 
these  defendants.  That,  therefore,  plaintiff 
had  not  come  into  equity  with  clean  hands, 
and  had  no  standing  in  a  court  of  equity  to 
maintain  an  equitable  case  upon  a  situation 
which  was  the  result  of  his  own  wrongful 
and  fraudulent  conduct 

(3)  That  the  statutes  of  the  state  of  Texas 
declare  all  conveyances  of  the  character 
which  this  one  to  Taub  was,  made  as  it  was 
with  the  cognizance  and  under  the  procure- 
ment of  Hahl,  and  for  the  puipose  of  de- 
frauding and  defeating  defendants  out  of 
their  interest  in  the  judgment,  void,  and 
that  the  defendants,  not  coming  into  equity 
with  clean  hands,  could  not  in  this  suit  as- 
sert any  rights  or  claims  arising  out  of  said 
purported  and  fraudulent  transfer. 

(4)  That  the  basis  and  foundation  of  this 
kind  of  a  cause  of  action  is  that  defendants 
have  money  which  they  ought  not  In  con- 
science to  have  obtained  or  to  hold,  whereas, 
the  evidence  in  this  case  shows,  and  the  jury 
and  court  found  affirmatively  that  the  de- 
fendants were  entitled  to  this  sum,  either 
by  way  of  having  an  interest  In  the  judg- 
ment, or  by  way  of  being  satisfied  by  pay- 
ment out  of  same,  and  that  but  for  the  fraud- 
ulent conduct  of  their  client  and  Hahl  they 
would  have  received  the  same  without  the 
necessity  of  jMwess  or  litigation,  and  these 
defendants  having  received  said  money  into 
their  possession,  which  in  equity  and  con- 
science they  ought  to  have  had  and  ought  to 
keep,  no  court  of  equity  will  set  in  motion 
its  machinery  to  deprive  them  of  it 

(5)  That  if  the  defendants  did  not  have 
a  one-half  interest  in  the  Judgment,  or  equi- 
table Uen  and  charge  thereon,  and  only  had 
a  debt  against  Olander  and  Haugan,  still, 
und'ir  the  undisputed  facts,  the  plaintiffs  in 
the  original  suit,  Olander  and  Haugan,  had 
agreed  and  promised  to  pay  the  defendants 


the  said  amount  out  of  any  recovery  made  by 
them,  and  defendants  in  good  conscieuce  and 
equity  were  entitled  to  said  sum,  and  would 
havd  obtained  same  but  tor  the  fraudulent 
transfer  made  by  the  said  Olander,  with  the 
purpose  and  intent  to  defraud  Hutcheson, 
Campbell  &  Hutcheson,  which  intent  was 
participated  in  by  Hahl,  the  plaintiff  in  this 
suit,  and  aided  by  him,  In  that  he  paid  Olan- 
der $1,250  in  money  to  assist  him  to  make 
the  pretended  sale  to  Taub,  so  that  a  court  of 
equity,  upon  the  maxim  "Ex  dolo  malo  causa 
non  oritur,"  which  has  Its  counterpart  in 
the  legal  maxim,  "No  man  can  profit  by  his 
own  wrong,"  could  not  allow  plaintiff  in  this 
suit  to  assert  any  rights  against  the  defend- 
ants growing  out  of  the  said  fraudulent 
transfer. 

The  trial  In  the  court  below  with  a  Jury 
resulted  in  a  judgment  in  favor  of  defend- 
ants. The  evidence  shows  the'  following 
facts: 

In  April,  1907,  William  Olander  called  up- 
on appellees,  Hutcheson,  Campbell  &  Hutche- 
son, with  whom  he  had  no  previous  personal 
acquaintance,  for  the  purpose  of  employing 
them  to  collect  a  claim  of  himself,  B.  B. 
Haugan,  and  EX  M.  Paulson,  doing  business 
under  the  name  of  Southland  Immigration 
Association,  against  O.  W.  Hahl  &  Co.  Aft- 
er an  investigation  of  the  facts,  said  appel- 
lees advised  Olander  that  they  would  take 
the  case,  and  he  told  them  that  the  South- 
land Immigration  Association  had  no  money, 
and  thereupon  the  following  written  agree- 
ment for  a  contingent  fee  was  entered  Into 
between  them: 

"State  of  Texas,  County  of  Harris. 

"Know  all  men  by  these  presents  that  this 
memorandum  of  agreement,  this  day  entered 
into  by  and  between  E.  M.  Paulson  and  B.  B. 
Haugan,  of  Minneapolis.  Minn.,  and  Wm.  Olan- 
der, Bee  county,  doing  business  under  the  firm 
name  and  style  of  the  Southland  Immigration 
ABSo<pati6n,  parties  of  the  first  part,  and 
Hutcheson,  C^pbell  &  Hutcheson,  of  Harris 
county,  Texas,  parties  of  the  second  part,  wit- 
nesseth :  That  the  parties  of  the  first  part  have 
tbis  day  employed  the  parties  of  the  second 
part  to  bring  and  prosecute  for  them  a  suit 
against  the  firm  of  C.  W.  Hahl  &  Co.,  of  Hous- 
ton, Harris  county,  Texas,  for  a  commission 
due  the  parties  of  the  first  part  by  the  said  C. 
W.  Hahl  &  Co.,  for  the  sale  of  some  land  in 
Bee  county,  Texas,  known  as  the  'Niitt  Ranch.' 
amounting  to  10,900  acres,  the  commission 
claimed  by  the  parties  of  the  first  part  of  C 
W.  Ilnhl  &  Co.  beinjT  $2.50  per  acre  for  the 
said  10,900  acres,  and  the  parties  of  the  first 
part  hereby  agree  to  pay  to  the  parties  of  the 
second  part  one-half  of  any  amount  that  may 
be  recovered  on  said  claim  against  said  C.  W. 
Hahl  &  Co.,  after  paying  all  the  expenses  of 
the  litigation,  and  the  parties  of  the  second  part 
hereby  agree  to  take  charge  of  said  claim  of 
the  parties  of  the  first  part  against  C.  W.  Hahl 
&  Co.,  institute  suit  at  once,  undertake  to  pros- 
ecute the  same  to  final  judgment,  on  the  terms 
above  stated  of  one-half  of  any  amount  recover- 
ed for  their  ser^'ices,  and  will  assist  in  the  col- 
lection of  any  judgment  that  may  be  had  ot 
obtained  by  the  parties  of  the  first  part. 

"It  is  agreed  between  the  parties  hereto  that 
in  the  event  the'  parties  of  the  first  part  sbajl 
fail  to  secure  a  judgment  against  the  said  C.  W. 
Hahl  A  Ca,'  that  whatvver  costs  may  be  inca^ 
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red  in  proeeeutiiig  said  anlt,  the  same  will  be 
borne  eqnally'  that  is,  the  pBrtiee  of  the  first 
part  pay  one-half,  and  the  parties  of  the  second 
part  the  other  half. 

"This  agreement  executed  ifi  dapUcate. 

"WitnesB  our  hands  this  the  22d  day  of  April, 
A.  D.  1Q07.  [Signed]  Southland  Immigration 
Ass'n,  per  Wm.  Olander,  Parties  of  the  BHrst 
Part.  Hntcheson,  Campbell  &  Hutcheson,  Par- 
ties of  the  Second  Part." 

This  contract  was  made  before  (be  filing  of 
the  salt  of  the  Southland  Immigration  Asao- 
ciatlon  against  C/  W.  Hahl  &  Co.,  and  was 
never  acknowledged  by  Olander,  nor  filed 
among  the  papers  in  said  case,  nor  noted  on 
the  docket,  nor  on  the  minute  book,  where  the 
judgment  In  said  cause  wos  entered.  There- 
after said  appellees  filed  said  suit,  and  on 
January  21,  1006,  Judgment  was  rendered 
therein  In  favor  of  EL  M.  Paulson,  B.  B.  Baug- 
an,  and  William  Olander,  and  against  C.  W. 
Hahl  &  Co.,  for  $17,500,  from  which  judgment 
the  defendant  therein  Immediately  appealed, 
under  a  supersedeas  bond.  Shortly  after- 
wards said  appellees  wrote  appellant  a  letter. 
In  which  they  claimed  to  be  the  owners  of 
a  one-half  interest  By  an  assignment  filed 
among  the  papers  In  said  cause  on  June  15, 

1908,  and  duly  noted  on  the  margin  of  the 
minute  book,  Ilaugan  assigned  to  Olander  all 
of  his  Interest  In  said  suit.  On  Septem- 
ber 8,  1908,  Olander  assigned  to  J.  N.  Taub 
all  of  his  Interest  in  said  judgment,  stating 
that  he  was  the  owner  of  two-thirds  of  same, 
which  assignment  was  duly  acknowledged 
and  filed  among  the  papers  In  said  cause  on 
September  9,  1908,  and  noted  on  the  margin 
of  the  minute  book.  On  January  11,  1009, 
this  two-thirds  Interest  In  said  Judgment 
was  compromised  between  Taub  and  appel- 
lant   for   $4,250.     Thereafter,   In    February, 

1909,  said  Judgment  was  affirmed  by  the 
Court  of  Ctril  Appeals,  and  an  application 
made  to  the  Supreme  Court  for  writ  of  er- 
ror. In  April,  1909,  the  Paulson  one-third 
interest  in  said  judgment  was  assigned  to 
A.  E.  Connable,  and  afterwards  released  by 
him.  Appellees,  Hutcheson,  Campbell  & 
Hatebeson,  Joined  in  the  assignment  of  this 
one-tblrd  interest  to  Connable.  Thereafter, 
in  May,  1909,  writ  of  error  was  denied  by 
the  Supreme  Court,  and  on  June  21,  1909, 
the  mandate  was  filed  In  the  trial  court.  On 
July  27,  1909,  appellees  caused  the  clerk  of 
the  trial  court  to  Issue  an  execution  under 
said  Judgment,  and  placed  an  Indorsement 
thereon  that  one-third  of  the  Judgment  had 
been  paid  and  released,  and  placed  same  in 
the  hands  of  the  shertfT,  and  instructed 
blm  to  collect  on  said  execution  one-half  of 
the  remaining  two-thirds  and  to  xmy  the 
same  over  to  them. 

Hutcheson,  Campbell  &  Hutcheson  were 
never  paid  any  fee  by  the  Southland  Immi- 
gration Association  or  any  member  of  said 
firm.  AU  of  the  costs  Incurred  in  the  salt 
against  Habl  &  Co.  were  paid  by  Hutcheson, 
Campbell  &  Hutdieson;  the  Immlgratl(Mi 
Compaay  never  having  been  called  upon  by 


them  to  advance  or  pay  any  of  said  costs. 
All  of  the  allegations  of  the  plaintUTs  peti- 
tion as  to  the  levy  of  the  execution,  suit  to 
enjoin  the  sale,  the  fact  that  plaintiff,  in  or- 
der to  secure  release  of  his  property  from  the 
levy  and  prevent  great  loss  and  damage, 
satisfied  the  execution  by  paying  the  amount 
demanded  under  protest,  and  Immediately 
brought  this  suit  to  recover  it  back  from  ap- 
pellees, are  sustained  by  the  undisputed  evi- 
dence. 

The  evidence  further  shows  that  Hahl, 
with  notice  of  the  claim  of  Hutcheson,  Cami)- 
bell  &  Hutcheson  to  a  one-half  interest  In 
the  Judgment,  procured  the  transfer  of  the 
Judgment  from  Olander  to  Tadb.  Olander 
came  to  Hahl  to  sell  him  the  Judgment,  and 
offered  to  take  $3,000  for  the  Interest  of  him- 
self and  Haugan  in  the  Judgment,  which  up- 
on the  face  of  the  Judgment  was  a  two- 
thirds  Interest.  Hahl  told  him  he  did  not 
have  the  money  to  buy  the  Judgment  him- 
self, but  that  Taub  had  frequently  bought 
Judgments  against  him  and  that  he  might 
buy  this  one.  Olander  went  to  see  Taub  and 
after  several  conferences  with  him  and  with 
Hahl  the  trade  was  finally  made.  Taub  of- 
fered Olander  $2,000  tat  the  two-thirds  In- 
terest in  the  Judgment,  but  Olander  refused 
this  offer  and  went  back  to  see  Hnhl.  The 
further  negotiations  between  these  parties, 
which  resulted  In  the  transfer  of  the  Judg- 
ment, are  thus  stated  by  appellant  Hahl: 

"I  stated  to  Olander  that  if  he  (Olander) 
would  accept  Taub's  offer  of  $2,000°  and  sell 
the  two-thirds  of  said  judgment  to  Taub  for 
said  sum,  I  would  give  Olander  my  note  for 
$1,000  to  make  up  the  difference  between  the 
amount  Taub  was  willing  to  pay  and  the 
amount  Olander  was  willing  to  take,  to  which 
proposition  Olander  agreed,  and  went  away  to 
close  up  the  sale  to  Taub,  but  shortly  came 
back  and  said  that  it  was  all  off,  as  Taub  had 
reconsidered  his  offer  and  was  unwilling  to  pay 
more  than  $1,760,  and  thereupon  I  agreed  to 
give  my  note  to  Olander  for  $250  more,  so  that 
Olander  might  get  the  $3,000  required  by  him, 
to  which  Olander  agreed,  and  again  went  away 
and  completed  the  sale  of  said  two-thirds  of 
said  judgment  to  said  Taub.  After  ulander 
went  away  the  second  time  I  talked  with  Taub 
over  the  telephone.  I  did  not  see  Taub  in  per- 
son at  all.  Over  the  telephone  I  told  Taub  that 
I  would  like  to  have  him  buy  the  judgment,  if 
he  would,  and  that  if  he  would  agree  to  give  me 
time,  in  case  the  judgment  went  against  me,  I 
would  agree  to  reimburse  him  for  the  money 
he  paid,  to  prolong  the  time  and  give  me  a 
chance  to  pay  it  oat.  I  did  not,  in  that  conver- 
sation, or  in  a  subsequent  conversation,  tell 
Taub  that  I  would  give  Olander  these  notes,  or 
either  of  them,  as  an  inducement  to  sell  the 
judgment  to  him." 

He  further  testified: 

"I  paid  $1,2.50  to  Olander  to  induce  him  to 
sell  to  Taub,  but  I  do  not  call  that  working  up 
a  trade.  I  paid  that  $1,250  as  a  bonus,  in  or- 
der to  get  the  judgment  in  the  hands  of  Mr. 
Taub.  I  paid  this  amount  of  $1,250  to  induce 
the  sale  to  Taub  for  $1,750  of  a  $17,500  judg- 
ment;  that  is,  a  two-thirds  interest." 

The  following  Issues  only  were  submitted 
to  the  Jury: 

"No.  1.  Did  Hutcheson,  Campbell  ft  Hutche- 
K>n  and  the  Southland  Immigration  Aiuioaiati<Ri, 
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in  matdng  their  agreement  for  the  bringing  and 
prosecution  of  the  suit,  intend  that  Hutcbeson, 
Campbell  &  Hutcbeson  should  have  a  one-halt 
interest  in  whatever  might  be  recovered  by 
that  suit  as  compensation  for  their  services? 

"Xo.  2.  Did  J.  N.  Taub,  at  the  time  or  before 
the  transfer  to  him  of  the  judgment,  have  no- 
tice of  such  facts  and  circumstances  as  vrould 
arouse  the  suspicion  of  an  ordinarily  prudent 
man,  and  which  would,  in  the  exercise  of  ordi- 
nary prudence,  have  caused  him  to  malse  in- 
quiry as  to  the  purpose  for  which  such  transfer 
was  made?" 

The  verdict  answered  both  of  these  ques- 
tions in  the  affirmative.  The  evidence  sus- 
tains both  of  these  findings. 

Appellant's  first  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  Instruct 
the  Jury  to  find  a  verdict  for  plalnttff,  and 
tlie  second  assignment  complains  of  the  Judg- 
ment in  favor  of  defendants  upon  the  ground 
that  upon  the  undisputed  evidence  plaintiff 
was  entitled  to  a  Judgment  notwithstanding 
the  findings  of  the  Jury.  The  proposition  un- 
der the  first  assignment  is  as  follows: 

"It  appearing  from  the  evidence  that  in  Sep- 
tember, 1908,  J.  N.  Taub  became  the  owner  of 
a  two-thirds  interest  in  the  Southland  Immi- 
gration Association  suit,  which  was  compromis- 
ed and  settled  l)etween  appellant  and  Taub  in 
Januarv,  1909,  and  that  A.  E.  Connable  lie- 
came  the  owner  of  the  remaining  one-third  in- 
terest in  said  suit,  and  released  the  same  in 
April,  1009,  and  that  in  July,  1009,  appellees 
procured  the  unauthorized  issuance  of  an  exe- 
cution under  said  judgment  and  levied  the  same 
upon  appellant's  property,  and  that  he  paid 
thrm  on  Septeml>er  4,  1900,  the  sum  of  $6,- 
457.10,.  and  that  said  money  was  paid  under 
duress  of  property,  he  was  entitled  to  recover 
that  amount  from  appellees,  with  interest  there- 
on, and  the  court  ought  to  have  so  instructed 
the  jury,  when  requested  so  to  do  by  appel- 
lant'' 

Under  the  second  assignment  this  proposi- 
tion is  presented: 

"When  attorney  and  client  have  contracted 
that  the  attorney  shall  have  a  one-half  interest 
in  whatever  may  be  recovered  by  the  suit  as 
compensnt'on  for  his  services,  and  pending  the 
suit  the  client  compromises  with  the  defendant 
in  the  suit  for  less  than  the  amount  of  a  judg- 
ment ^ich  has  not  become  final,  but  has  been 
supersraed  by  an  appeal  under  a  supersedeas 
bond,  the  amount  to  which  the  attorney  is  en- 
titled is  determined  and  fixed  by  the  amount  of 
the  compromise,  and  not  by  the  amount  of  the 
superseded  judgment,  and  Taub  as  the  ownw 
of  the  Haugan  and  Olander  interests  in  said 
judgment,  having  compromised  the  some  with 
the  defendants  therein  for  the  sum  of  $4,250, 
the  amount  to  whirh  appellees  were  entitled 
could  not  exceed  $2,125,  with  interest  from 
Jsnunry  11,  1909,  and  appellees  having  forced 
appellant  to  pay  $6,457.10.  he  was  entitled  to 
judgment  against  appellees  for  the  difference  be- 
tween the  two  amounts,  with  interest  from  Sep- 
tember 4,  1909,  and  the  court  ought  not,  there- 
fore, to  \\aye  rendered  Judgment  that  appellant 
take  nothing  herein." 

These  two  assignments  present  the  only 
two  material  questions  raised  by  the  record. 
The  remaining  assignments  either  present  In 
different  forms  the  questions  raised  by  the 
first  two,  or  present  questions  In  regard'  to 
the  admissibility  of  evidence  which  we  do 
not  regard  as  material,  and,  while  each  of 
the  assignments  has  been  duly  considered. 


all  of  them  except  the  first  two  are  OT«rruled 

without  discussion. 

[1]  The  action  to  recover  money  paid  tra- 
der duress  is  essentially  a  proceeding  in 
equity;  and  to  entitle  the  plaintiff  In  such 
action  to  recover  It  must  appear  that  the  de- 
fendant ought  not  in  Justice  and  good  con- 
science to  retain  the  money.  In  80  Cya 
1303,  the  rule  Is  thus  stated: 

"But  in  order  to  recover  moneys  paid  under 
duress,  it  must  be  shown  dot  only  that  theie 
was  duress,  but  also  that  it  was  against  equity 
and  good  conscience  for  the  payee  to  retain  the 
money." 

Under  this  rule  any  irregularity  or  want 
of  legal  authority  for  the  method  pursued  by 
appellees  to  obtain  the  money  from  appel- 
lant would  not  entitle  him  to  recover  It  back, 
if  in  Justice  and  good  conscience  appellees 
are  entitled  to  retain  It.  Of  course.  If  the 
means  used  by  appellees  to  obtain  the  money 
were  wrongful,  and  appellant  suffered  dam- 
age thereby,  he  would  be  entitled  to  recover 
such  damage ;  but  no  ^uch  question  Is  raised 
by  this  record.  We  thinlt  the  one  controlling 
question  in  the  case  Is  whether,  under  the 
contract  between  Hutcbeson,  Campbell  & 
Hutcbeson  and  the  Southland  Imralgrntion 
Association,  they  became  the  equitable  own- 
ers of  one-half  of  the  Judgment  recovered  in 
the  suit  of  the  Immigration  Association 
against  appellant.  If  they  were  such  own- 
ers, they  are  entitled  to  retain  the  money 
they  obtained  from  appellant  by  the  levy  of 
the  execution,  because  the  undisputed  evi- 
dence shows  that  appellant,  after  having 
been  notified  of  their  interest  In  the  Judg- 
ment, actively  assisted  Olander  to  procure 
the  purchase  of  the  Judgment  by  Taub  in 
total  disregard  of  appellees'  rights  therein, 
and  if  be  could  have  shielded  himself  under 
the  plea  that  Taub,  from  whom  he  subse- 
quently obtained  a  release  of  the  Judgment 
was  an  innocent  purctmser,  be  is  debarred 
from  such  plea  by  the  finding  of  the  Jury 
that  Taub  was  charged  with  notice  of  ap- 
pellees' claim  and  the  purpose  and  effect 
of  the  transfer  of  the  Judgment  by  Olander. 

[2,  t]  We  think  the  contract  above  men- 
tioned, construed  In  the  light  of  the  circum- 
stances under  which  it  was  made,  dearly  evi- 
dences that  the  intention  of  the  parties  in  its 
execution  \^as  to  give  appellees  one-half  of 
the  Judgment  rendered  In  the  suit,  and  not- 
withstanding the  fact  that  it  contains  no 
words  of  conveyance  of  an  Interest  in  the 
cause  of  action,  when  the  Judgment  was  ol>- 
tained  appellees  became  the  equitable  owners 
of  one^aif  thereof.  "An  equitable  or  con- 
structive assignment  does  not  depend  upon 
any  particular  form  of  words,  but  the  court 
of  equity  construes  the  assignment  onl  of 
tlie  situation  of  the  parties.  Any  langnage 
or  act  which  malces  an  appropriation  of  a 
fund  amounts  to  an  equitable  anignment  of 
that  fund.  No  particular  form  of  words  or 
form  of  Instnmieat  la  necessaiv."    2  Am.  ft 
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Bng.  Encgr.  of  Law  (2d  Ed.)  p.  1055.  In  6 
Oorpas  Juris,  p.  010,  It  is  raid : 

"An^  words  or  traneacdoa  which  sbowa  an 
intention  on  the  one  side  to  assign,  and  an  In- 
tention on  the  other  to  receive,  ir  there  is  a 
valuable  consideration,  will  operate  as  an  ef- 
fective, equitable  assignment"  (dting  many  Tex- 
as cases,  amraig  them  Davis  t.  State  National 
Bank,  156  S.  W.  321). 

In  2,  Rollng  Gaae  Law.  (  21.  p.  614,  Is  per- 
haps the  best  dlacnssion  from  an  editorial 
standpoint  of  the  question.    The  editor  says : 

"Since  equity  disrefaids  mere  form,  no  pat^ 
ticular  words  or  particular  form  of  instrument 
is  necessary  to  effect  an  equitable  assignment. 
Any  language,  however  informal,  if  it  shows  the 
intention  of  tiM  owner  of  the  chose  in  action  to 
transfer  it,  so  that  it  will  be  the  propertj;  of 
the  transferee,  will  act  as  an  equitable  assign- 
ment. It  has  been  said  that  any  order,  writ- 
ing, or  act  which  plainly  makes  an  appropria- 
tion of  a  fund  or  debt  may  amount  to  an  equi- 
table assignment,  and  that  the  true  test  of  an 
equitable  assignment  is  whether  the  debtor 
would  be  justified  in  paying  the  debt  to  the  per- 
son claiming  to  be  the  assignee.  Thus  it  has 
been  held  that  there  is  a  valid  assignment  in 
equitf  whenever  the  person  to  whom  an  obliga- 
tion 18  due  authorizes  its  payment  to  another, 
either  for  his  own  use  or  for  that  of  some  other 
person,  or  authorises  any  one  to  receive  or  bold 
the  moneys,  and  to  apply  them  to  any  specific 
purpose  other  than  for  the  benefit  of  the  as- 
signor. An  assignment  may  be  in  parol,  or 
partly  in  writing  and  partly  oral.  If  the  equi- 
table assignment  of  a  debt  is  in  writing,  and 
the  intent  and  contract  of  the  parties  are  not 
fnlly  expressed,  it  has  been  held  that  parol  evi- 
dpnce  is  admissible  as  in  similar  cases  in  refer- 
ence to  written  instruments."  Moore  t.  Low- 
rey,  25  Iowa,  336,  95  Am.  Dec  700. 

These  general  principles  announced  by  the 
text-writers  are  fully  sjapported  by  the  opin- 
ions of  our  bluest  courts,  among  wblcA  we 
cite  the  following:  Ballway  Co.  v.  Ginther, 
96  Tex.  295,  72  S.  W.  167;  Davis  &  Goggln 
V.  Bank,  166  S.  W.  321;  Barnes  t.  Alexan- 
der, 232  U.  S.  119.  34  Sup.  Ct.  276,  US  U  Ed. 
530 ;  Wylle  v.  Coxe,  15  How.  415,  14  L.  Ed. 
753;  Wood  v.  Casserleigh,  30  Colo.  287,  71 
Pac.  860,  97  Am.  St.  Rep.  138 ;  Clark  v.  Iron 
Works,  81  Fed.  310,  26  C.  C.  A.  425.  In  our 
opinion  the  judgment  of  the  court  below 
sbonld  be  affirmed;  and  it  has  been  so  or- 
dered. 

Affirmed* 


VIVIAN  T.  SAN  ANTONIO.  U.  &  G.  B.  CO. 
(No.  6872.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  30,  1917.    Rehearing  Denied 

June  22,  1917.) 

1.  Cabbixbs  «=303(2)— Injuries  xo  Passen- 
GEBS—AiiGUTiNG— Invitation. 

Where  an  infirni  agefl  passenger  had  dis- 
closed his  destination  to  the  trainmen,  statenvent 
of  one  of  them,  "Well,  we  are  here,"  was  not 
an  invitation  for  the  passenger  to  alight  while 
the  train  was  moving. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  {  1226.] 

2.  Carkiebs    iS=»308(8)— Dutieh   to    Pabsen- 

GEBB. 

Partial  blindness  of  a  passenger  does  not 
require  presence  of  an  attendant  to  keep  him 


from  leaving  the  moving  train,  bat  only  presence 
of  assistance  to  alight  when  the  train  stopped. 
[Ed.    Note.— For    other    cases,    see    Oarriers, 
Cent  Dig.  {  1232.] 
8.  Cabbeebs  <8=»298(1)— Injuwm  Tp  Passsw- 

OEBS— NeOLIOENCE. 

It  is  not  negligence  for  a  train  to  Jerk  or 
accderate  speed  suddenly  while  approaching 
a  station,  since  tba  railroad  need  not  anticipate 
that  passengers  will  stand  on  steps  of  a  moving 
train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1205. 1206.] 

4.  Cabbiebs  «=>320(1)— iNJrrKiss  to  Passen- 

oebs—Neoligxncb— Evidence. 
Evidence  in  passenger's  action  for  injuries 
held  to  warrant  oirection  of  verdict  for  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  Si  1315,  1317.1 

Appeal  from  District  Court,  La  Salle  Coun- 
ty ;  J.  F.  Mullally,  Judge. 

Action  by  Lafayette  Vivian  against  the 
San  Antonio,  Uvalde  &  Gulf  Railroad  CV>m- 
pany.  Judgment  on  directed  verdict  for  de- 
fendant, and  plalntifl  appeals.     Affirmed. 

Blfigns  Smith,  of  Pearsall,  and  Covey  C. 
Thomas,  of  Cotulla,  for  appellant.  Mason 
Williams  and  J.  C.  Hall,  both  of  San  An- 
tonio, for  appellee. 

FLT,  C.  J.  This  Is  a  second  ai^eal  of  this 
case,  the  opinion  on  the  former  appeal  being 
found  In  180  S.  W.  953.  There  Is  a  full 
statement  of  the  case  therein,  and  it  Is  un- 
necessary to  repeat  It  here.  After  hearing 
the  testimony  offered  for  appellant,  the  court 
Instructed  a  verdict  for  appellee. 

The  evidence  showed  that  appellant,  a  man 
G6  years  old,  desiring  to  go  from  Gardendale 
to  Crystal  City,  bought  a  ticket  and  got  on 
the  caboose  of  a  freight  train  where  the 
ticket  was  taken  up  by  au  employd  of  appel- 
lee. Before  getting  on  the  caboose,  appellant 
asked  a  couple  of  men,  who  seemed  to  be 
loading  something  on  or  off  the  train,  when 
the  train  vfrould  get  to  Crystal  City,  and 
they  replied  when  the  whistle  blew.  He 
stated  he  told  them  his  sight  was  bad.  and 
that  he  desired  to  get  to  Crystal  City  before 
night.  He  was  told  afterwards  by  another 
man  to  get  aboard,  which  he  did  without  as- 
sistance. He  stated :  "My  condition  was 
such  that  I  could  not  see;  I  was  partly  blind 
at  that  time."  Appellant  stated  that,  when 
nearlng  Crystal  City,  a  trainman  came 
through  the  calioose  and  said,  "Well,  we  have 
got  here,"  and  passed  out  the  front  end  of 
the  car,  and  appellant  got  up  and  pa.ssed  out 
the  rear  end  of  the  caboose.  He  got  down  on 
the  lower  steps,  and  as  the  caboose  was 
ncaring  the  depot  appellant  started  to  get 
off,  when  the  train  increased  its  speed,  and 
he  tried  to  recover  his  place  on  the  step,  but 
went  off  on  his  shoulder  and  was  Injured. 
It  was  dart:  when  this  happened.  It  was  not 
shown  that  any  employ d  of  appellee  saw  ap- 
pellant on  the  step  or  knew  that  he  was  try- 
ing to  get  off  the  moving  train.    He  was  not 
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told  by  any  6n(e  to  get  dfl  the  train,  nor  was 
he  Informed  that  the  train  wonld  stop  for 
such  a  short  time  that  he  would  be  compelled 
to  hurry  off.  His  bad  eyesight  did  not  cause 
him  to  fall  off  the  train,  and  appellee  was 
under  no  obligation  to  have  employes  to  as- 
sist appellant  in  leaving  the  train  before  the 
train  stopped.  He  had  no  reason  for  believ- 
ing that  the  train  would  not  stop  to  let  him 
off,  and  he  knew  that  freight  trains  do  not 
stop  usually  at  passenger  depots.  He  knew 
the  train  passed  the  passenger  depot  at 
Woodward  before  it  stopped.  He  knew  that 
the  train  was  moring,  and  most  have  known 
the  danger  of  trying  to  get  off.  He  was  try- 
ing to  get  off  when  he  fell.  He  said:  "When 
■  I  say  I  aimed  to  step  off,  I  mean  I  was  trying 
to  get  off."  Appellant  lived  at  Gardendale, 
about  100  yards  from  the  depot,  and  he  went 
there  on  the  day  be  was  hurt  unattended, 
and  bought  his  ttcket,  and  without  difficulty 
worked  his  way  into  the  caboose  of  a  freight 
train.  He  was  no  novice  in  faraveling  on 
trains  for  he  claimed  to  have  "experience  on 
cattle  trains"  as  well  as  "experience  on  pas- 
senger trains."  He  knew  it  was  a  freight 
train,  and  knew  their  methods  at  stations. 
There  is  nothing  to  indicate  that  the  man  to 
whom  appellant  communicated  the  fact  that 
his  eyes  were  defective  was  an  employ^  of 
the  railroad  or  who  got  on  the  train.  When 
he  got  to  the  caboose  he  testified:  "I  just 
shoved  my  way  right  on  Into  the  caboose  and 
got  a  seat  and  sat  down."  Appellant  knew 
the  danger  attendant  upon  getting  off  trains, 
[f]  It  is  claimed  that  appellee,  knowing 
the  condition  of  awellant's  eyes,  invited  Um 
to  leave  the  train,  and  then  failed  to  render 
him  assistance  in  alighting  from  the  car.  All 
that  appellant  claims  that  the  trainman  said 
to  him  was,  "Well,  we  are  here."  This  can- 
not be  tortured  Into  an  Invitation  to  alight 
from  the  moving  train,  no  more  tlian  the  or- 
dinary call  of  a  brakeman  for  a  station  200 
or  300  yards  from  the  depot  would  be  an  in- 
vitation for  all  passengers  on  board,  bound 
for  that  station,  to  rush  out  and  jump  off  the 
moving  train.  Every  one  who  has  had  ex- 
perience on  trains,  as  appellant  claims  he 
has,  knows  that  information  that  a  place  has 
been  reached  Is  made  for  some  appreciable 
time  before  the  train  comes  to  a  stop,  In  or- 
der that  preparation  may  be  made  for  a 
prompt  exit  when  the  stop  is  made,  and  that 
the  call  is  not  made  to  induce  passengers  to 
jump  off  the  train  while  moving.  Appellant 
was  not  deceived  or  misled  by  the  words  of 
the  trainman ;  he  knew  It  was  night,  he  saw 
men  on  the  platform  and  lights  in  the  depot, 
and  he  knew  that  the  train  was  moving,  just 
as  well  as  if  his  eyes  had  been  young  and 
perfect,  and  yet  he  attempted  to  get  off  the 
train  while  moving,  and  claims  to  have  been 
thrown  while  attempting  to  regain  his  foot- 
ing on  the  lower  step.  No  necessity  had 
been  created  by  appellee  for  him  to  leave  the 
train  until  It  stopped  as  it  did  at  or  near 
all  depots.    There  was  no  cause  for  him  to 


believe  that  he  would  not  be  given  time  to 
alight,  if  that  could  have  excused  ills  negli- 
gence and  temerity  In  trying  to  get  off  a  mov- 
ing train.  Mo  one  connected  with  the  rail- 
road knew  that  he  was  on  the  steps,  for  no 
one  saw  him  get  up  and  move  to  the  rear  of 
the  car,  and  no  one  could  anticipate  that  be 
would  be  BO  utterly  regardless  of  iiis  safety 
that  he  would  attempt  to  alight  while  Uie 
train  was  moving.  The  Increase  of  speed  or 
jerk  would  not  have  hurt  appellant  bad  he 
been  In  any  other  position  bat  that  of  alight- 
ing. The  evidence  falls  to  show  any  negli- 
gence on  the  part  of  appellee,  but  clearly 
shows  gross  negligence  and  an  utter  disre- 
gard of  the  rules  of  safety  upon  Uie  part  of 
an  old  experienced  traveler.  He  was  per- 
fectly acquainted  with  the  surroundings,  hav- 
ing "gotten  on  trains  lots  of  times  there," 
and  he  tried  to  get  off  when  the  caboose 
"was  about  20  or  30^  steps  more  or  lees  from 
the  d^wt"  He  did  not  wait  for  the  caboose 
to  get  In  front  of  the  depot,  where  it  would 
evidently  have  stopped.  It  seems  that  ap- 
pellant had  before  engaged  in  the  hazardous 
act  of  getting  off  moving  trains.  His  infirmi- 
ty of  sight  emphasizes  his  negligence  In  en- 
deavoring to  leave  a  moving  freight  train  at 
night  Appellant  testified,  "I  am  sort  of 
like  Sam  Jones,  my  education  has  been  badly 
neglected,"  but  lack  of  education  should  not 
have  rendered  him  imprudent  and  foolhardy. 
Perhaps  he  overestimated  the  activity  and 
agility  of  a  man  approaching  the  limit  of 
three  score  and  ten  years,  and  believed  that 
he  could,  as  he  had-  before,  leave  a  moving 
train  with  safety,  but  for  his  error  In  judg- 
ment he  must  suffer,  and  not  the  carrier. 

[2]  The  partial  blindness  of  appellant  did 
not  make  it  incumbent  on  appellee  to  have  an 
employ^  to  watch  him  and  prevent  him 
from  leaving  the  caboose  while  it  was  moving, 
but  could  have  demanded  only  that  some  one 
should  he  present  to  assist  appellant,  if  nec- 
essary, to  alight  when  the  train  stopped.  Bad 
eyesight  did  not  contribute  to  the  disaster, 
hut  a  lack  of  ordinary  care  upon  the  part  of 
appellant. 

[8]  The  only  act  that  appellant  could  rely 
upon  as  negligence  upon  the  part  of  appellee 
is  that  of  accelerating  the  speed  when  near 
the  depot,  and  that  could  not  have  been  neg- 
ligence, because  appellee  had  no  reason  to 
anticipate  that  appellant  would  go  down  on 
the  steps  and  hang  on  with  one  foot  in  the 
air  in  the  act  of  alighting  from  a  moving  car. 
It  was  not  alleged  or  proved  that  any  one 
knew  that  appellamt  was  on  the  step  in  the 
act  of  getting  off.  He  should  not  have  been 
there,  and  if  he  had  stayed  where  he  was, 
he  would  not  have  been  hurt  He  was  not  in- 
vited, nor  was  It  hinted  at  that  he  should 
get  off  the  car  while  It  .was  moving.  It  is  not 
pretended  that  the  train  would  not  have 
come  to  a  complete  stop  and  have  afforded 
ample  time  for  appellant  to  leave  the  car. 

The  only  possible  act  of  uegligea'ie,  as  be- 
fore stated,  shown  by  the  evidence  was  that 
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of  aood«ratlng  taie  speed  of  the  train  wJUle 
appellant  was  getting  off.  It  might  not  have 
been  negligence  per  se  for  a  half  blind  man, 
at  night,  to  attempt  to  get  off  a  moving  train, 
but  It  could  not  be  negligence  In  the  railway 
company.  In  the  absence  of  knowledge  of  the 
dangerous  position  occupied  by  Its  passenger, 
to  Increase  the  speed  or  Jerk  the  car.  How- 
ever, as  said  In  the  case  of  Railway  ▼.  High- 
note,  99  Tex.  23,  86  S.  W.  923: 

"He  acted  strictly  upon  bis  own  jadgment  in 
eo  doing  and  the  railroad  company  cannot  be 
held  liable  for  the  results  which  flowed  from 
such  acts.  The  plaintiff  by  his  own  testimony 
was  guilty  of  contributory  negtigence  in  the 
act  of  alighting  from  the  train." 

See,  also,  Hallway  V.  LesUe,  67  Tex.  83,  and 
Walker  v.  Hallway,  151  S.  W.  1142. 

[4]  The  contributory  negligence  was  nncon- 
troverted,  and  there  was  no  evidence  of  neg^ 
llgence  upon  the  part  of  the  railroad  com- 
pany. It  was  not  error  to  Instruct  a  verdict 
for  appellee.  Railway  v.  Rowland,  90  Ter. 
365,  38  S.  W.  756;  Railway  v.  Walla«5e,  186 
S.  W.  1052. 

The  Judgment  is  affirmed. 


STAPUVTON  V.  TBCSSEMj  et  aL 

(No.  8645.) 

(Court  of  Civil  Appeals  of  Texas,     Ft  Worth. 

May  19,  1917.) 

1.  Schools  and  School  Distmcts  ®»86(2)— 
Ebection  of  Schoolhousks— Acceptance 
OF  Bids.  '     ' 

Vernon's  Sayles*  Ann.  Civ.  St..  1914,  art. 
2S44,  authorizing  school  district  trustees  to  con- 
tract for  the  erection  of  buildings,  etc.,  does  not 
arbitrarily  require  that  the  lowest  bid  be  ac- 
cepted. 

[Ed.  Note.— For  other  cases,  se^  Schools, and 
School  Districts,  Cent  Dig.  §  192.] 

2.  Schools  and  School  Distbicts  «=>62— 
AcnoN  Against  TBDSTKi»-SumoiENOT  of 
Petition. 

A  petition,  alleging  that  a  tax  had  been 
levied  for  building  a  schoolhouse,  and  that  the 
school  district  trustees  bad  not  accepted  the 
lowest  bid,  is  insufSdent,  since  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  2844,  authorizing  them 
to  contract  for  erecting  buildings,  etc.,  does  not 
arbitrarily  require  acceptance  of  the  lowest  Md, 
nor  does  the  petition  show  that  the  tax  had 
been  collected,  or  any  amount  paid  from  its  pro- 
ceeds. 

(Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S{  145-148,  158, 
160,  305.] 

3.  Schools  and  School  Districts  <S=»62— 
Action  Against  Tbu.stees— Complaint. 

In  an  action  against  school  trustees  for  not 
accepting  the  lowest  bid  for  a  schoolhouse,  an 
answer  of  two  trustees,  that  they  had  delegated 
to  a  third  defendant  the  authority  to  receive 
bids,  does  not  render  him  individually  liable  to 
them,  since  there  is  no  allegation  tiiat  be  took 
any  action,  or  that  if  he  did  so,  he  acted  in  bad 
faith  as  to  his  codefendants.     . 

[EJd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §§  145-148,  158, 
160,  305.] 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 


Action  by  Brandon  Trussell  and  others 
against  A.  Stapleton  and  others.  From  a 
judgment  for  plaintiffs,  and  for  certain  de- 
fendants against  the  named  defendant,  the 
named  defendant  .appeals.  Reversed  and  re- 
manded. 

McMurraj  &  Gettys,  of  Decatiirj  for  appel- 
lant. Ratllff  &  Spencer,  of  Decatur,  for  ap- 
pellees. 

COl^NEK,  0.  J.  This  appeal  Is  from  the 
judgment  of  the  county  Court  rendered  In  a 
de  novo  trial  on  appeal  from  a  Justice 'Court. 
The  judgment  rests  upon  the  following  plead- 
ings, which  are  In  writing.  Omitting  formal 
parts,  the  plaintiff's  petition  Is  ds  follows: 

"Comes  now  Brandon  Trussell,  county  super- 
intendent of  Wiss  county,  Tex.,  for  and  on  be- 
half I  of  common  school  district  No.  67,  and  J. 
F.  Conley,  G.  A.  Kincaid,  and  Q.  I*  Sewell, 
resident  property  taxpaying  voters  of  said  dis- 
trict, for  and  on  behalf  of  said  district  and 
common  school  district  No:  67  of  Wise  bounty, 
Tex.i  hereinafter  styled  plaintiffs,  complaining 
of  A.  Stapleton,  W.  A;  Claburn,  and  .  Harve 
Farrington,  trustees  of  district,  hereinafter  call- 
ed defendants,  and  for  cause  of  action  herein 
would  with  respect  show  to  the  court  as  fcdlOws, 
to  wit:. 

".(2)  That,  plaintiffs  and  defendants  are  all 
residents  of  and  domiciled  in  Wise  county, 
Tex.  "Biat  plaintiff  common  school  district  No. 
67  is  a  corporation  by  virtue  of  the  laws  of 
Texas. 

'•(3)  That  said  district  voted  a  50-cent  tax  for 
the  purpose  of  the  building  and  erection  of  a 
schoolhouse  in  said  district;  add  that  the  said 
schoolhouse  was '  to  be  built 'and  the  contract 
given  to  the  party  or  parties  offering,  tiie  lowest 
bid  in  restjonse  to  the  advertised  invitation  to 
send  in  bids.  That  said  advertisement  was 
made  and  bids  recdved  by  the  triiitees  defend- 
ant herein. 

''(4)  That  the  said  trustees  'received  bids 
ranging  from  $137.50  up  to  $275.  That  all 
bids  were  properly  sealed  and  received  by  the 
said  trustees,  but  that  the  said  trustees,  wholly 
disregarding  the  interests  of  said  common 
school  district,  and  their  advertised  invitation 
to  set  the  contract  for  said  building  to  the  low- 
est bidder,  accepted  the  bid  of  $250,  disregard- 
ing the '  bids  of  all  others,  and  especially  the 
lower  bids. 

"(6)  That  by  reason  of  aaid  trustees  accept- 
ing tlie,  contract  bid  of  $250  in  preference  to  the 
lowest  bid  of  $137.50,  and  having  paid  the  con- 
tractor under  the  bid  the  sum  of  $250,  the  said 
school  district  has  suffered  a  loss  of  $112.50; 
all  of  whitib  is  due  to  the  acts  of  the  said  trus- 
tees, as  aforesaid. 

"(6)  Wherefore,  premises  considered,  plaintiffs 
pray  that  tliey  have  judgment  against  the  saicl 
trustees  for  and  on  behalf  of  the  said  common 
school  district  in  the  sum  of  $112.50,  and  the 
common  school  district  prays  judgment  for  said 
siuu,  and  for  such  other  and  further  relief  as 
they  may  be  entitled  in  law  and  equity,  and 
they  will  ever  pray." 

In  the  justice  court  the  defendants  flle<l 
the  following  original  answer,  which  presum- 
ably was  also  urged  In  the  county  court: 

"(2)  That  plaintiffs  have  no  right  to  institute 
this  suit 

"(3)  That  plaintiff  school  district  has  not  been 
injured  and  has  paid  out  nothing  herein.  • 

'"(4)  Defendants  enter  general  denial  and  de- 
mand strict  proof." 
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In  tbe  county  conrt  the  following  fnrtlier 
answer  waa  noted  upon  the  trial  conrt'e 
docket: 

"W.  A.  Claburn  and  Harve  Farrington  en- 
ter a  general  and  special'  denial,  and  further, 
that  they,  and  each  of  them,  say  that  they  dele- 
gated to  defendant  Stapleton  authority  and  pow- 
er to  receive  said  bids,  and  they  ask  that  any 
judgment  that  may  be  rendered  against  them, 
that  they  have  judgment  over  and  against  the 
said  A.  Stapleton." 

The  judgment  appealed  from  was  In  faror 
of  common  school  district  No.  67  for  $112.50, 
as  prayed  for,  with  a  further  Judgment  in 
favor  of  the  defendants  W.  A.  Claburn  and 
liarve  Farrington  over  against  the  defend- 
ant A.  Stapleton,  in  accordance  with  the 
prayer  of  their  special  plea. 

[1-3]  Niunerous  objections  to  the  proceed- 
ings below  are  presented,  but  we  deem  It 
sufficient  to  say  that  in  our  opinion  the  plead- 
ings of  the  parties  are  wholly  insufficient  to 
authorize  the  judgment  rendered.  By  a 
reference  to  chapter  15  of  title  48  of  Vernon's 
Sayles'  Texas  Cirll  Statutes  relating  to  the 
subject  of  education,  it  will  be  seen  (article 
2844)  that: 

"The  trustees  of  a  school  district  shall  con- 
tract for  tbe  erection  of  the  buildings  and  super- 
intend the  construction  of  the  same ;  and  the 
county  superintendent  shall  draw  his  Tvnrrant 
or  warrants  upon  the  school  fund  so  appro- 
priated only  upon  tbe  accounts  first  approved 
by  them." 

So  doubtless  the  trustees  complained  of 
in  this  action  had  the  power,  under  the  law, 
to  advertise  and  receive  bids  for  the  erection 
of  a  schoolhouse  in  common  school  district 
No.  67;  but  there  is  nothing  in  the  law  that 
arbitrarily  requires  such  board  to  accept  tbe 
lowest  bid  that  may  be  received.  As  sped- 
tled  in  the  law,  their  power  In  making  such 
contracts  is  general,  and  in  the  absence  of 
limitations  they  are  required  merely  to  act 
faithfully  and  in  the  exercise  of  their  best 
judgment  so  as  to  best  serve  the  interest  of 
their  district  It  is  nowhere  alleged  in  the 
petition  under  consideration  that  in  the  ac- 
tion of  tbe  trustees  complained  of  the  I>oard, 
or  any  member  thereof,  acted  corruptly  or 
in  bad  faith,  nor  is  it  alleged  in  the  peti- 
tion that  the  person  who  presented  the  low- 
est bid  of  $137.50  was  oae  wbose  bid  it  would 
have  been  wise  to  accept  For  aught  that 
appears  in  the  petition,  he  may  have  been 
insolvent  or  unable  to  grlve  approved  securi- 
ty for  the  performance  of  his  contract,  or  in 
bad  repute  as  a  workman,  or  that  for  some 
other  sufficient  reason  the  trustees  in  tbe 
exercise  of  their  best  judgment  deemed  it 
for  the  interest  of  the  district  that  the  bid 
should  be  rejected.  The  bid  of  $250  that  was 
accepted,  for  aught  that  appears  in  the  pe- 
tition, may  have  been  the  lowest  responsible 
bid  that  was  presented.  So  that,  as  indicat- 
ed, tbe  mere  fact — and  this  is  all  that  is  al- 
leged— that  the  trustees  did  not  accept  the 
lowest,  bid,  is  insufficient  to  establish  a  lia- 
bility against  them. 


It  is  to  be  further  noted  that,  while  tbe 
petition  alleges  that  a  "flfty-cent  tax"  for 
the  purpose  of  building  a  schoolhouse  had 
been  levied,  it  does  not  allege  the  prerequi- 
sites to  a  valid  levy,  nor  that  in  fact  any  tax 
had  ever  been  collected  by  virtue  thereof,  or 
that  the  amount  paid  tJte  contractor  was 
out  of  the  proceeds  of  sudi  levy  or  out  of 
other  funds  belonging  to  the  district  and 
chargeable  thereto.  So,  if  it  be  admitted  that 
the  remaining  trustees  could  avoid  the  re- 
sponsibility placed  upon  them  by  the  law 
and  wholly  commit  to  the  defendant  Staple- 
ton  the  determination  of  what  bid  to  accept, 
such  trustees  can  have  no  right  of  action 
against  Stapleton  in  the  absence  of  an  al- 
legation of  some  state  of  facts  that  would 
make  him  liable  to  them.  In  the  answer  of 
the  defendants  Claburn  and  Farrington,  no 
fact  is  alleged  except  the  fact  that  they  del- 
egated to  the  defendant  Stapleton  the  au- 
thority and  power  to  rec^ve  bids.  It  is  not 
alleged  that  Staplettm  received  a  bid,  or 
took  any  action  in  the  manner,  or  that,  if  he 
did  so,  he  acted  in  bad  faith  in  falsely  rep- 
resenting the  bids  to  secure  their  later  ap- 
proval. Or  if  it  be  said  that  the  answer 
is  to  be  construed  in  the  light  of  the  plain- 
tlflfs  petition  and  to  have  been  amplified 
thereby,  yet,  as  we  have  already  seen,  the 
petition  itself  is  wholly  deficient  In  an  al- 
legation of  bad  faith  at  least  on  the  part  of 
Stapleton. 

We  conclude  that  the  Judgment  must  be 
reversed,  and  the  cause  remanded,  and  it  Is 
so  ordered. 


C.  R.  MILLER  &  BRO.  v.  MUMMEBT  et  aL 
(No.  8576.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

March  31, 1917.    Rehearing  Denied 

May  19,  1917.) 

1.  Appelax  ano  Ebbor  «s>761— Absionuxkits 

OF    EHBOB— PBOPOSITIOKS. 

Rule  31  of  tbe  Court  of  Civil  Appeals  (142 
S.  W.  xiii),  providing  that  to  each  point  stated 
a^  a  proposition  under  each  assignment  of  error 
there  shall  be  subjoined  a  brief  statement,  in 
substance,  of  such  proceedings,  or  part  thereof, 
contained  in  the  record,  as  will  be  necessary  and 
sufficient  to  explain  and  support  the  proposition, 
with  reference  to  the  pages  of  the  record,  is  not 
violated  where  the  briefer,  instead  of  quoting 
the  evidence  and  findings  in  hsec  verba,  in  good 
faith  makes  abbreviated  statements  based  on  the 
actual  facts  testified  to,  and  the  findings  'and 
other  proceedings  in  the  record,  with  reference 
to  the  pages  of  the  record  sustaining  the  state- 
ment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3096.] 

2.  Appeal  and  Errob  <S=>740(2)  —  Assign- 
ments OF  Errob— MxjLTiFABiorrsNKss. 

An  assignment  of  error  is  not  multifarious, 
which  states  various  reasons  why  a  conclusion 
of  law  is  erroneous,  since  the  reasons  given  are 
not  part  of  the  assignment. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  anil 
Error,  Cent  Dig.  |  3028.] 
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3.  CoBPOBATioRS  «s>47— Ghanoe  or  Nam»- 
£ffect. 

An  authorized  change  in  the  name  of  a  cor- 
poration has  no  effect  on  Ita  identitTi  nor  vn 
its  rights  and  obligations. 

[Ed.  Note. — ^Fw  other  caaes,  see  Corporationa, 
Cent.  Dig.  |  134,  135.] 

4.  CORPOBATIONS       <     1 115— PbOPEBTT— POWB 
TO   CONVBT. 

In  absence  of  collusion  between  a  grantor 
corporation  and  its  grantee  to  defraud  grantor's 
creditors,  deed  from  solvent  corporation  conveys 
good  title,  stripped  of  equitable  lien  claimed  by 
grantor's  creditor,  whose  debt  is  not  reduced  to 
judgment  at  time  of  conveyance,  whether  or 
not  grantee  had  notice  of  claim. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  f  1784.] 

5.  Corporations  «=»625— Dissoi-tjtion— Rkm- 
BDT  OF  Creditors. 

Where  a  solvent  corporation  Is  dissolved, 
leaving  debts  due  to  creditors,  and  assets  are 
distributed  among  stockholders,  remedy  is,  in 
the  absence  of  actual  fraud,  against  stockholders, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
1206w 

[Ed.  Note.— For  other  cases,  sea  Coiporations, 
Cent.  Dig.  {  2473.] 

Bock,  J.,  dissenting  in  part. 

Am)eal  from  District  Court,  Tarrant  Coun- 
ty; Ben  M.  Terrell,  Judge. 

Bill  for  an  Injunction  by  C.  B.  Miller  & 
Bro.,  a  corporation,  against  Harry  B.  Mum- 
mert  and  others.  Profti  an  order  dissolving 
a  temporary  Injunction,  complainant  appeals-. 
Beversed,  and  Injunction  perpetuated. 

Bryan,  Stone  &  Wlule  and  W.  0.  Blalock, 
all  of  Ft.  Worth,  for  appellant.  Flournoy, 
Smith  &.  Storer,  of  Ft.  Worth,  for  appellees, 

BUCK.  J.  On  October  4,  1913,  C.  R.  MU- 
ler  &  Bro.,  Manufacturers,  a  corporation  hay- 
ing its  domicile  In  Dallas  county,  filed  suit  in 
the  district  court  of  Tarrant  county  against 
Harry  B.  Mumniert  and  the  sheriff  and  first 
deputy  sheriff  of  Tarrant  county,  alletrlng 
that  said  plaintiff  bad  been  since  July  17, 
1912,  the  legal  and  equitable  orwner  in  poo- 
session  of  certain  lots  in  the  dty  of  Ft. 
Worth,  Tarrant  county,  described  as  lots  1, 
2,  and  3,  Uock  83,  Union  Depot  addition  to 
said  city,  holding  said  lots  under  a  certain 
deed  of  conveyance,  of  date  July  17,  1912, 
executed  by  Miller  Bro8.-McCrary  Company, 
a  private  corporation,  duly  acknowledged  for 
grantor  therein  by  the  proper  officer  of  said 
corporation,  which  deed  was  on  said  date  de- 
livered to  the  plaintiff  by  the  grantor,  and 
was  by  the  plaintiff  on  September  26,  1912, 
filed  for  record  In  the  office  of  the  oounty 
clerk  of  Tarrant  county,  and  thereafter  duly 
recorded.  It  was  alleged  that  the  plalntift 
paid  the  grantor  a  Valuable  consideration  for 
said  lots,  and  that  at  the  time  of  said  con- 
veyance the  bald  grantor  was  the  owner  of 
the  legal  and  equitable  title  to  same,  and  was 
in  possession  thereof  under  and  by  virtue  of 
a  deed  of  conveyance  to  it  In  the  usual  and 
proper  form,  made  and  executed  on  August  3, 


1911,  by  the  Texas  Overall  Company,  a  pri- 
vate corporation,  and  that  the  grantor  in  the 
laat-mentloned  deed  received  from  grantee  a 
valid  consIderatloD  for  said  lots,  and  that 
said  last-mentioned  deed  was  by  the  grantee 
therein  duly  filed  for  record  <»  May  14, 1912, 
in  the  office  of  the  county  derli  of  Tarrant 
county,  and  was  by  said  clerk  thereafter  duly 
recorded  In  the  deed  records  of  said  county. 
Plaintiff  further  averred  that  In  a  certain 
cause  pending  in  the  oounty  court  of  Tarrant 
county  for  dvll  cases,  the  defoidant  Mum- 
mert  on  October  4,  1912,  recovered  a  judg- 
ment against  the  Texas  Overall  Company  in 
the  sum  of  $246.75,  on  whidi  judgment  said 
defendant  Mummert  caused  the  clerk  of  said 
court  to  issue  an  execution  against  the  Texas 
Overall  Company,  dated  September  8,  1913, 
directed  to  the  sheriff  or  any  constable  of 
Tarrant  county,  commanding  any  such  officer 
to  levy  upon  and  sell  any  property  that  might 
be  found  In  said  county  belcmglng  to  the  Tex- 
as Overall  Compcmy,  for  the  satisfaction  of 
said  judgment;  that  defendant  Mummert 
placed  said  execution  In  the  hands  of  defend- 
ants the  sheriff  and  deputy  sheriff  of  Tar- 
rant county,  and  caused  said  officers  to  exe- 
cute said  writ  by  levying  upon  the  hereinbe- 
fore described  lots;  that  said  officers  did  levy 
said  execution  on  said  property  on  September 
15,  1913,  and  did  thereafter,  by  direction  of 
defendant  Mummert,  advertise  said  property 
for  sale  on  October  7,  1913,  at  public  vendue. 
Plaintiff  sought  an  Injunction  against  said 
defendants,  to  restrain  each  of  them  from 
proceeding  further  in  the  matter  of  the  sale 
of  the  above-described  property,  alleging  that 
defendant  Mummert  had  no  interest  whatever 
In  the  above-described  lots,  and  had  no  such 
Interest  since  the  execution  of  the  deed  from 
the  Texas  Overall  Company  to  Miller  Bros.- 
McCrary  Company  aforesaid.  A  temporary 
injunction  having  been  granted  as  prayed 
for,  upon  a  hearing  the  Injunction  was  dis- 
solved, from  which  order  and  judgment  the 
plaintiff  appeals. 

The  judgment  below  recites'.  In  part,  as 
follows: 

"And  it  further  appearing  to  the  court,  after 
hearing  the  evidence  and  argument  of  counsel, 
that  the  Texas  Overall  Company,  a  corporation, 
has  been  dissolved,  and  at  the  time  of  its  said 
dissolution  was  justly  and  truly  indebted  to  de- 
fendant herein,  Harry  B.  Mummert,  which  now 
amounts  to  $288.8.S,  which  has  never  been  paid, 
and  that  said  defendant  recovered  judgment  in 
the  county  court  of  Tarrant  county  for  civil 
cases,  Tarrant  county,  Texas,  against  said  Over- 
all Company,  on  which  there  is  now  due  and 
unpaid  said  sum  of  $288.83 ;  and  it  further  ap- 
pearing to  the  court  that  the  deed  purporting  to 
have  been  made  by  said  Texas  Overall  Com- 
pany to  Miller  Bros.-McCrary  Company,  under 
which  plaintiff  herein  claims,  made  after  the  dis- 
solution of  the  said  Texas  Overall  Company, 
was  invalid  and  passed  no  title  to  said  Miller 
Bros.-McCrary  Company  to  said  property  de- 
scribed," etc 

Therefore  the  court  adjudged  and  decreed 
that  the  defendant  Mummert's  debt  against 
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said  Texas  Overall  Company  sbould  be  and 
constitate  an  equitable  lien  on  the  property 
described.  From  the  court's  findings  of  flict 
filed  herein  tbe  following  facts  may  be  noted) 
to  wit: 

(1)  On  August  2,  1911,  at  a  meeting  of  the 
stockholders  of  the  Texas  Overall  C!ompany, 
a  resolution  was  passed  to  dissolve  said  cor- 
poration, and  a  certificate  of  dissolution  was 
prepared  and  signed  by  the  proper  officers 
and  for^varded  to  the  secretary  of  state  and 
filed.  In  the  lather's  office  on  August  7,  1911. 

(2)  That  At  the  time  of  said  dissolution  the 
Texas  Overall.  Company  was  solvent,  and 
paid  all  of  Its  debts  except  the  one  sued  npon 
by  defendant  Mummert. 

(3)  That  the  defendant  Mummert  sued  the 
Texas  Overall  Company  on  a  contract  for 
$222.50,  on  July  28,  1911,  in  the  county 
court  of  Tarrant  oouqty  for  dvll  cases,  and 
obtained  a  judgment  against  .the  Texas  Over- 
all Company  for  $245.75,  with  iuter^est,  on 
October  4, 1912. 

(4)  That  <n  August  2, 1911,  at  a  meeting  of 
the  stockholders  of  said  Texas  Overall  Com- 
pany and  prior  to  the  resolution,  the  direc- 
tors of  said  company  authorized  the  sale  of 
the  lots  in  controversy,  on  which  was  located 
said  company's  manufacturing  plant,  and  be- 
ing all  of  the  property  owned  by  it,  except 
notes  .an<^  accounts,  to  Miller  Bros.-McCrary 
Company,  whldti  company  had  not  at  that 
time  bee^  Incorporated,  for  $16,000  cash; 
and  C.  R.,  Miller,  the  president  of  said  Texas 
Overall  Company,  was  authorized  by  said  res- 
olution to  execute  and  deliver  deed  to  the 
purchaser., 

(5)  That  on  August  2,  1911,  at  a  meeting 
of  the  organizers  of  Miller  Bro8.-McCrary 
Company,  a  resolution  was  passed  authoriz- 
ing the  purchase  of  said  property  mentioned 
at  said  price  of  $16,000. 

(6)  That  the  application  for  the  incorpora- 
tion of  MUler  Bros.-McCrary  Company  was 
dated  August  2,  1911,  and  was  forwarded  to 
the  secretary  of  state,  along  with  the  cer- 
tificate of  dissolution  of  the  Texas  Overall 
Company,  and  in  the  same  envelope,  and  was 
filed  in  the  office  of  the  secretary  of  state'  on 
August  7,  1911. 

(7)  That  the  same  parties  who  .were  stock- 
holders In  the  Texas  Overall  Company,  and 
at  the  same  meeting  in  which  they  had  voted 
to  dissolve  said  corporation,  organized  the 
Miller  Bros.-McCrary  Company,  a.nd  made  an 
Application  for  charter  for  said  latter  com- 
pany. 

(8)  That  the  $16,000  paid  by  Miller  Broe.- 
McCrary  Company,  or  tiie  organizers  of  said 
company,  for  said,  lots,  was  paid  partly  in 
cash  and  partly  in  .stock  in  the  Miller  Bros.- 
McCrary  Company,  Issued  to  some  of  the  or- 
ganizer^  of  said  company,  who  had  been 
stockholders  in  the  Texas  Overall. Company, 
and  that  said  MlUer  Bros.-McCrary  Company 
did  not  ^ss^une  the  payment  of  the  claim  of 
the  defendant  Mummert,  which  afterwards 


ripened  into  the  Judgm«it  aforesaid.  That 
the  consideration  so  paid  was  distributed. 
among  the  stocldiolders  of  the  Texas  Over- 
all Company,  each  stockholder  receiving,  ei- 
ther in  cash  or  in  stock  in  the  new  company, 
the  face  value  of  his  stock  in  the  dissolved 
company. 

(9)  On  May  8, 1912,  a  deed  was  executed  to 
said  lots  to  the  Miller  Bros.-McCrary  Com- 
pany, signed  by  Texas"  Overall  Company,  by 
C.  R.  Miller,  president,  and  that  said  deed 
was  dated  hack  to  August  3,  1911,  and  was 
not  Impressed  with  the  seal  of  the  corpora- 
tion grantor. 

(10)  On  July  7,  1912,  MlUer  Broa-McCrary 
Company,  acting  b^y  Its  vice  president,  E.  B. 
Miller,  duly  authorized,  executed  a  deed  to 
said  property  to  the  plaintlfC,  O.  B.  Miller  & 
Bros.,  Manufacturers. 

(11)  C.  B.  Miller  was  president  of  each  of 
the  3iree  corporations  herein  mentioned,  and 
testified  In  the  trial,  on  October  4, 1912,  of  the 
case  of  ^.  B.  Mummert  against  the  Texas 
Overall  Company. 

(12)  An  appeal  was  taken  from  this  Judg- 
ment in  the  name  of  the  Texas  Overall  Cono- 
pany,  .which  had  theretofore  been  dissolved ; 
the  appeal  bond  being  signed,  "The  Texas 
Overall  Company,  by  Its  Attorneys,"  and  by 
C.  B.  and  E.  B,  Miller,,  as  sureties.  The 
judgment  of  the  trial  court  was  affirmed  by 
the  Court  of  Civil  Appeals. 

(13)  That  the  plaintiff  corporation,  as  well 
as  Miller  Bro8.-McCrary  Company,  had  notice 
of  the  debt  of  Mummert  against  the  Texas 
Overall  Company  prior  to  the  execution  of  the 
two  several  deeds,  the  one  in  the  name  of  the 
Texas  Overall  Company  to  Miller  Bros.-Mc- 
Crary Company,  and  the  other  from  the  Mil- 
ler Broa-McCrary  Company  to  the  plaintiff. 

(14)  The  court  found  the  facts  as  to  the 
issuance  of  the  execution  and  the  levy  on  the 
property  in  controversy  and  the  advertise- 
ment for  sale  thereof,  In  accordance  with  the 
pleadings  of  the  plaintiff  heretofore  mention- 
ed, and  that  no  sale  was  ever  made  of  said 
property  because  of  the  injunction  Issued,  and 
that  no  payment  had  ever  been  made  on  said 
judgment 

(13)  That  the  Texas  Overall  Company  and 
the  Miller  Bros.-McCrary  Company  are  one 
and  the  same  corporation,  there  having  been 
only  a  change  in  the  name. 

(16)  That  on  May  2,  1914,  plaintiff  made  a 
deed  of  conveyance  of  the  property  in  con- 
troversy to  one  of  its  employes,  V.  W.  Paga^ 
in  consideration  ot  his  note  of  $3,600. 

(17)  That  the  plant  of.  the  Miner  Bros.- 
McCrary  Company  on  the  lots  In  controversy 
was  destroyed  by  fire  April,  1912,  leaving 
said  Miller  Bros.-McCrary  Company  In  assets 
the  lots  In  controversy,  and  accounts  and 
bills,  etc.,  and  that  thereafter  plaintiff  com- 
pany was  orgaui;^  And  undertook  to  par- 
cbase  said  lots. 

(18)  The  court  further  fouftd.  as  a  question 
of  fact  though  we  do  not  adopt  this  fiadin& 
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tbat  neiCfier  MiUer  Bros.~McCrftry  Compaiiy 
nor  plaintiff  company  was  an  lunQcent  pur- 
chaser of  said  property  for  value,  wltbout 
notice  of  the  defendant  Mummert's  debt,  and 
any  lien  he  might  hare  against  said  property, 
and  that  the  transfer  of  said  proi)orty  to  the 
plaintiff  was  a  fraud  upon  the  rights  of  the 
creditors  of  the  Texas  Orerall  Company  and 
the  Miller  Bros.-McCrary  Company,  including 
the  rights  of  Mummert. 

There  is  no  finding  by  the  court  as  to  when 
the  Miller  Bros.-McCrary  Company  was  dis- 
solved, but  the  statement  of  facts  shows  that 
It  .was  dissolved,  the  date  not  being  given; 
and  that  at  the  time  of  its  dissolution  the 
stockholders  of  said  corportftlon  received  par 
value  for  their  stock,  and  that  said  stock- 
holders had  more  than  enough  property  sub- 
ject to  execution  to  satisfy  the  amount  of  the 
Judgment  in  the  case  of  Mummert  v.  Texas 
Overall  Company,  and  that  the  corporation 
was  solvent  at  the  tiiAe  of  its  dissolution  and 
paid  all  its  debts  except  the  Mummert  claim. 

Appellant  has  presented  in  its  brief  some 
14  assignments  of  error,  bu't,  In  the  view  the 
majority  tkke  of  the  case,  we  do  not  deem  it 
necessary  to  take  them  up  and  discuss  them 
seriatim. 

[1]  Appellee  objects  to  a  consideration  of 
each  of  said  assignments  because  of  an  alleged 
failure  to  brief  them  in  accordance  with  rule 
31  for  the  Courts  of  ClvU  Appeals  (142  S.  W. 
ziil),  and  for  failure  to  subjoin  to  each  the 
statement  required  by  such  rule. '  The  basis 
of  tlie  objection  is  that  the  statements  do  not 
contain  excerpts  from  the  statement  of  facts, 
and  other  portions  of  the  record,  to  sustain 
them,  but  rather  the  conclusion  of  *^he  briefer 
as  to  what  such  facts  establish.  For  Illus- 
tration, under  tlie  first  and  second  assign- 
ments of  error,  the  statement  recites : 

"The  court  found  that,  if  the  title  to  the 
property  in  controveiBy  passed  to  appellant.  It 
passed  subject  to  nn  equitable  lien  in  favor  of 
the  appellee  Mummert  (Tr.  p.  33.)  •  *  • 
He  also  found  that  at  the  time  of  the  dissolu- 
tion of  the  Texas  Overall  Company  it  was  sol- 
vent and  had  paid  all  of  its  debts  except  the 
debt  of  appellee.    (Tr.  p.  27)." 

In  other  words,  instead  of  quoting  the  evi- 
dence and  findings  In  hsec  verba,  the  briefer 
makes  a  shorthand  rendition  of  the  evidence 
shown,  and  the  proceedings  had,  and  the  facta 
found,  with  reference  to  the  pages  of  the 
record  sustaining  the  statement.  We  are  not 
prepared  to  say  that,  where  such  abbreviated 
statements  are  shown  to  be  made  In  good 
faltb,  and  to  be  based  upon  the  actual  facts 
testified  to  by  witnesses,  and  the  findings  of 
the  court,  and  other  proceedings  contained  In 
the  record,  and  where  reference  Is  made 
under  each  statement  to  that  portion  of  the 
record  where  the  basis  therefor  may  be 
found,  such  a  form  of  statement  should  be 
held  to  be  a  violation  of  the  rule,  though'  we 
do  not  commend  snch  practice.  In  part,  the 
rule  reads  as  follows: 

'^0  each  of  said  propoeltiona  there  (Atall  be 
subjoined   a  brief  -  statement,   in  substance,  of 
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snch  proceedingB,  or  part  thereof, .  eontalnod  te 
the  record,  as  will  be  necessary  and  sufficient 
to' explain  and  support  the  propositioD,  with  a 
reference  to  the  pages  of  the  record.  This 
statement  most  be  made  faithfully  in  referenoe 
to  the  whole  of  that  which  is  in  the  rqcord 
having  a  bearing  upon  said  proposition,  upon 
the  professional  respossibiUty  oi  the  counsel 
who  makes  it,  and  without  intermixing  with  it 
arguments,  reasons,  conclunons,  or  interences." 

Under  appellee's  general  objection  to  all 
of  the  assignments,  we  have  not  had  our  at- 
tention directed  to  any  statement  by  appel- 
lant which  Is  Inaccurate,  and  which  we  think 
can  be  said  to  be  violative  Of  the  rule.  Hrace 
we  overrule  this  objection  of  appellee. 

[2]  Appellee  further  objects  to  certain  of 
the  assignments  because  of  an  alleged  multi- 
fariousness. We  do  not  think  this  objection 
can  be  sustained.  For  instance,  appellant's 
third  assignment  reads  as  follows: 

"The  court  erred  in  paragraph  3  of  his  con- 
clusions of  law,  wherein  he  found  that  the  de- 
fendant Mjummert  had  an  equitable  lien  upon 
the  property  in  controversy  to  secure  the  pajr- 
nient  of  the  amount  due  him  on  said  deed,  be- 
cause: fa)  Said  finding  of  law  is  not  based 
Upon  sufficient  findings  of  fact  to  sustain  it 
(b)  Because  there  are  no  pleadings  to  support 
such  a  conclusion  of  law.  (c)  Becanse  sudi 
Conclusion  of  law  is  not  sustained  by  any  evi- 
dence in  the  record,"  etc. 

The  reasons  ^ven  for  the  asalgBmeot  of 
error  do  not  constitute  any  jmrt  of  the  assign- 
ment First  Nat  Bank  v.  Fuller  et  aL,  191 
S.  W.  830,  by  this  court,  and  the  cases  there 
cited*  including  iand  Co.  v.  McClelland, 
86  Tex.  179,  23  S.  W.  676,  1100,  22  L.  R.  A, 
105. 

[3]  Since  the  court  found,  and  the  evidence 
sustains  such  findings  that  lu  the  dissolu- 
tion of  the  Texas  Overall  Company  and  the 
incorporation  of  the  Miller  Bros.-'McCrai7 
Company,  there  was  merely  a  change  in  the 
name  of  the  corporation,  and  that  the  two 
companies  were  in  fact  one  and  the  same  cor- 
poration, we  need  not  take  the  time  to  discuss 
the  question  of  whether  the  deed  executed  In 
the  name  of  the  Texas  Overall  Company,  by 
its  president,  C.  R.  Miller,  subsequent  to  the 
dissolution  of  said  Overall  Company,  and 
without  the  impress  of  the  seal  of  the  cor- 
poration, would  have  conveyed  title,  had  the 
grantee  been  an  independent  corporatiOD' 
For  an  authorized  change  in  the  name  of  a 
corporation  has  no  more  efltect  upon  its 
identity  as  a  corporation  than  a  change  In  the 
name  of  a  natural  person  has  upon  his 
Id^tlty.  It, would  not  affect  the  rights  of 
the  coriwratlbn,  nor  lessen  nor  add  to  Its  ob- 
ligations. 7  B.  C.  I/,  p.  129,  S  99,  and  cases 
there  cited.  Hence  we  are  limited  in  our 
inquiry  upon  this  point  to  the  Issue  of  wheth- 
er or  not  the  deed  from  the  Miller  Bros.-Mc- 
Crary Company  to  C.  B.  Miller  &  Bro.,  Manu- 
facturers, conveyed  title  to  the  property  In 
controversy  free  of  any  lien  asserted  by 
Harry  B.  Mummert. 

[41  For  all  that  appears  of  record  at  the 
time  said  deed  was  executed  by  Miller  Bro?.- 
McCiary    Company,   such   corporatioa   was- 


Digitized  by  V^OOQlC 


274 


196  SOUTHWESTERN  RBPOHTBE 


(Tex. 


solvent,  with  assets  sufficient  to  pay  Its  stock- 
holders and  creditors  In  full.  As  hereinabove 
stated,  It  does  not  appear  vphen  this  corpora- 
tion was  dissolved,  but  evidently  subsequent 
to  the  execution  of  this  deed.  The  majority 
see  no  reason  why  It  was  not  authorized  to 
■convey  good  title  to  the  property  In  contro- 
versy, relieved  of  any  equitable  lien  claimed 
by  defendant  Mummert  7  R.  C.  L.  p.  573, 
{  561,  says: 

"Of  course,  a  corporation  holds  its  prcroerty 
subject  to  the  payment  of  the  corporate  debts, 
and  when  a  corporation  sells  or  transfers  its 
entire  proper^  to  a  purchaser,  knowing  the 
fact,  the  latter  is  chargeable  with  knowledge 
that  the  property  is  subject  to  the  corporate 
debts,  and  that  equity  will,  in  proper  cases,  al- 
low the  corporate  creditors  to  follow  the  prop- 
erty into  the  hands  of  the  purchaser  for  satis- 
faction of  their  claims.  This  is  frequently  done 
when  a  corporation  sells  its  property  to  anoth- 
er, thereby  forming  a  new  corporation,  compos- 
ed mostly,  if  not  wholly,  of  the  same  persons. 
The  transaction  is  fraudulent  and  void  as  to 
the  creditors  of  the  old  corporation  not  assent- 
ing thereto,  and  persons  who  hold  stock  in  the 
new  corporation,  solely  in  consideration  of  their 
claims  as  creditors  or  stockholders  of  the  old 
one,  are  chargeable  with  notice  of  the  fraud. 
and  are  not  innocent  purchasers  as  against  cred- 
itors of  the  old  corporation  who  did  not  assent 
to  the  change.  The  latter  may  follow  the  spe- 
cific property  of  the  old  corporation,  as  in  oth- 
er cases  of  transfers  fraudulent  as  to  creditors. 
Still  a  purchaser  from  a  corporation  is  not 
bound  to  follow  the  price  in  to  the  bands  of 
the  seller,  and  see  to  the  just  and  proper!  dis- 
tribution of  it  among  the  latter's  stockholders 
and  creditors.  In  the  absence  of  fraudulent 
connivance  or  collusion  to  wrong  the  stockhold- 
ers or  creditors,  the  purchaser  discharges  bis 
obligation  by  paying  the  price  to  the  competent 
officers  of  the  selling  corporation,  who  are  the 
agents  of  the  stockholders,  and  to  whom  the 
latter  must  look  for  the  protection  of  their 
rights.  *  •  *  The  right  of  the  creditor  to 
impeach  the  transaction  depends  upon  its  fraud- 
ulent character.  The  mere  fact  that  the  cor- 
poration, in  disiKJsing  of  its  property,  dealt  with 
persons  who  at  the  same  time  were  charged 
mth  the  duty  of  representing  its  interests,  does 
<iot,  by  itself,  render  the  transaction  fraudulent. 
The  mere  fact  that  a  corporation,  at  the  time 
of  conveying  its  property,  failed  to  provide  for 
the  payment  of  a  single  contested  claim,  does 
not  raise  a  presumption  that  the  sale  was  made 
to  defraud  creditors,  where  the  circumstances 
tend  to  show  that  there  was  no  actual  fraud." 

"The  purchase  by  one  corporation  of  the 
prdperty  of  another  is  not  different  in  law  from 
similar  contract  between  individuals,  except  per- 
haps in  the  fact. that  legislative  authority  may 
be  required  in  the  one  case  and  not  in  the  oth- 
er. In  neither  case  is  the  vendee  liable  for  the 
torts  or  contractual  obligations  of  the' vendor, 
unless  such  liability  was  voluntarily  assumed 
by  the  former."  7  R.  C.  L.  p.  156,  {  128:  Rail- 
way Co.  V.  Newell,  73  Tex.  334,  11  S.  W.  342, 
15  Am.  St  Rep.  788. 

Therefore  it  may  be  safely  said  that,  in 
the  absence  ot  fraud  and  collusion  on  the 
part  of  and  between  the  Miller  Bros.-Mc- 
Crary  Company  and  C.  R.  Miller  &  Bro., 
ManuAicturers,  the  conveyance  of  July  17, 
1012,  passed  to  the  grantee  title  stripped 
of  any  equitable  lien  In  favor  of  Mnmmert, 
and  Irrespective  of  question  of  notice  on  the 
part  of  the  grantee  of  the  claim  asserted  by 
Mnmmert.    Bat  the  court  found  a£  a  fact 


that  the  transfer  of  tbe  property  In  oontro- 
versy  to  plaintiff — 

"was  a  fraud  upon  the  rights  of  the  creditors 
of  said  Texas  Overall  Company  and  the  Miller 
Bros.-McCrary  Company,  indudiog  rights  o.f 
the  defendant  Mummert  herein." 

By  Its  fourteenth  assignment  appellant  as- 
sails this  tlndlng.  The  undisputed  testimony, 
that  of  C.  R.  Miller,  shows  that  appellant 
paid  to  Its  grantee  $3,500  for  the  vacant  lots 
after  tbe  destruction  of  the  plant  In  April, 
1912;  also  that  the  grantor  corporation  was 
solvent  at  the  time  of  Its  dissolution,  and 
there  is  no  suggestion  that  it  was  insolvent 
at  the  time  of  the  conveyance ;  also  that  the 
stockholders  of  the  grantor  corporation  were 
solvent  at  tbe  time  of  the  dissolution.  We 
have  been  cited  by  appellee  to  no  evidence, 
and  we  find  none  in  the  record,  which  In  the 
opinion  of  the  majority  establishes  fraud  on 
the  part  of  the  grantee  In  receiving  the  prop- 
erty, or  on  the  ];>art  of  the  grantor  in  con- 
veying It.  It  Is  in  evidence  that  G.  R.  Miller 
was  the  president  of  both  corporations,  that 
as  such  he  had  knowledge  of  the  pendency 
of  the  Mummert  suit,  and  testified  in  the 
case  of  October  4,  1912,  some  weeks  subse- 
quent to  the  transfer  of  the  property.  The 
court  found  that  the  officers  and  directors  of 
the  grantee  corporation  had  notice  of  defend- 
ant Mnmraert's  debt  and  Hen.  C.  R.  Miller 
testifled: 

"I  suppose  tbe  suit  of  Mummert  against  the 
Texas  Overall  Company  was  pending  in  the 
county  court  at  the  time  of  the  dissolution  of 
the  Texas  Overall  Company.  At  the  time  of 
the  dissolution  there  was  a  meeting  of  the 
stockholders.  I  don't  suppose  any  of  them 
knew  of  tbe  pendency  of  this  suit,  save  me, 
and  I  never  thought  of  it  I  was  a  stockholder 
in  the  Texas  Overall  Company.  No  arrange- 
ments were  made  to  take  care  of  a  judgment 
in  this  case,  should  one  be  rendered;  the  stock- 
holders bad  plenty  of  money;  they  were  able 
to  pay  it  if  a  judgment  was  rendered.  Nothing 
was  said  about  it  by  me  to  the  other  directors, 
at  that  time  or  any  Other  time.  I  don't  know 
whether  they  knew  anything  about  the  pendency  , 
of  the  suit;  I  never  thought  of  it  •  •  • 
Over  a  year^  probably  a  year  and  a  half,  after 
the  dissolution  of  this  company,  tbe  case  was 
tried  in  the  county  court.  I  was  present  at 
the  trial  and  testified.  •  *  *  The  reason  it 
did  not  occur  to  me  to  say  anything  about  the 
pendency  of  this  suit  at  the  time  of  tbe  flhal 
meeting  of  the  stockholders  of  the  Texas  Over- 
all Company  was  I  never  gave  it  any  thought, 
because  the  atockh<dders  .  were  financially  re- 
sponsible, and  if  it  owed  any  debts  they  were 
certainly  collectible.  I  had  no  idea  tbey  would 
get  a  judgment.  *  *  *  I  suppose  it  was  the 
duty  of  the  attorneys  to  set  up  in  that  case, 
when  it  was  tried,  that  the  Texas  Overall  Com- 
pany had  been  dissolved.  I  didn't  see  they  had 
anything  to  do  with  it  G.  H.  and  W.  E.  Con- 
nell  and  myself  were  certainly  responsible." 

I.  X.  McCrary  testifled  In  part: 

"As  I  remember,  0.  R.  Miller  verbally'  a^nreed 
that  all  debts  accrued  by  the  Texas  Overall 
Company,  with  tbe  exceptions  of  the  notes  due 
banks  and  foreign  accounts,  would  be  settled 
without  any  of  the  new  members  becoming  lia- 
ble. This  was  at  the  time  of  the  dissolution  of 
the  Texas  Overall  Company  and  the  organisa- 
tion of  the  Miller  Bro8.-McCrary  Company.  At 
that  timet  as  I  remember,  there  was  something 
■aid  about >a  suit  asainst  the  Texas'  Overall 
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Company;  bnt  I  do  not  remember  the  names  of 
the  panies  in  the  case,  as  it  was  at  that  time 
that  C.  B.  Miller  assnmed  all  liabilities  against 
the  Texas  Overall  Company  other  than  notes 
due  banks  and  foreign  accounts  such  as  thoae 
due  mills  in  the  Bast  tor  raw  materials." 

The  majority,  at  least,  consisting  of  Chief 
Justice  CONNER  and  Associate  Justice 
DUNKLIN,  are  of  the  opinion  that  the  four- 
teenth assignment  should  be  sustained.  The 
writer  dissents  from  this  conclusion,  being 
of  the  opinion  that  the  trial  court,  who  beard 
the  witnesses  testify,  was  JnstlSed  in  con- 
cluding that  the  conveyance  mentioned  was 
in  fraud  of  the  rights  of  the  defendant  Mum- 
Doert,  and  was  made  with  a  knowledge  of  his 
claim,  and  with  the  Intention  to  deprive  blm, 
in  part,  at  least,  of  the  means  of  satisfying 
his  debt,  should  he  recover  Judgment,  and 
that  the  fourteenth  asalgmnent  should  be 
overruled.  But,  since  the  majority  has  con- 
cluded otherwise,  said  assignment  is  sustain- 
ed, and  the  Judgment  reversed. 

[S]  In  the  opinion  of  the  majority,  the  evi- 
dence having  been  fully  developed,  no  useful 
purpose  could  be  subserved  by  remanding  the 
rase  for  another  trial.  This  conclusion  is,  in 
addition  to  what  has  been  heretofore  said, 
fortified,  if  not  made  conclusive,  by  a  con- 
sideration of  article  1206,  Vernon's  Sayles' 
Texas  Civil  Statutes,  which,  in  the  absence 
of  actual  fraud,  provides  the  remedy  for 
creditors,  in  the  case  of  a  dissolved  corpora- 
tion. If  the  corporation  was  solvent  at  .the 
time  of  its  dissolution,  and  the  assets  were 
distributed  among  the  stockholders,  the  ma- 
jority are  of  the  opinion  that  the  remedy  of 
appellee  was  against  such  stockholders. 

Therefore  Judgment  will  be  here  rendered 
for  appellant,  perpetuating  the  Injimctlon 
prayed  for  in  the  court  below. 


PAIiERMO  BROS.  v.  CAPPS.    (No.  6878.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

June  6,  1917.     Rehearing  Denied 

Jane  22,  1917.) 

1.  Mabtkb  and  Sebvant  *=>258(12)  —  Inju- 

BIE8   TO    SEBVAKT— SAFB   TOOLS— COSfPLAINT 
— SumcIBNCT. 

A  complaint  alleging  that  plaintiff  was  a 
servant  in  charge  of  cottoi)  gins  ander  instruc- 
tions how  to  clean  them  ana  not  to  stop  them, 
and  that  a  lever  osed  in  cleaning  them  was  de- 
fective, so  that  be  was  hurt,  ie  not  demurrable. 

r£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  827.] 

2.  Plxadiro  «s>11— Ikjubies  TO  Sbbvart— 
Satb  Tool8--Compi,aint— Sufficiency. 

An  injured  servant  need  not  in  his  com- 
plaint set  out  evidence,  bat  where  he  states  the 
injuries  and  the  cause  thereof,  the  complaint  is 
sufficient 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  f  31.] 

3.  Mastcs  and  Servant  «=>278(3)— Injukies 

TO     SEBVANT— EvlDE?!Ce— SUFTICIENCT. 

Evidence  Held  to  show  master's  negligence 
in  furnishing  a  defective"  tool,  in  using  which 
plaintiff  servant  was  injured. 

[Eld.  Note. — ^Por  other  cases,  see  Master  and 
Servant,  Cent  Wg.  {  958.] 


4.  Maotkk  akd  Sebvant  «»281(1)— iNJTnoBS 
TO  Servant— Contbibutobt  Nkouobncb— 
Evidence. 
Evidence  held  not  to  show  contributory  neg- 
ligence on  the  part  of  a  servant  using  a  defec- 
tive tool. 

[Ed.  Note^— For  other  cases,  see  Master  and 
Servant  C«at  Dig.  §  987.] 

Appeal  from  District  Court,  Brazos  Coun- 
ty;   J.  C.  Scott,  Judge. 

Action  by  James  A.  Oapps  against  Palermo 
Bros.  Judgment  for  plaintiff,  and  defend- 
ants appeaL    Affirmed. 

Hudson  &  Hudson  and  Doremus,  Butler  & 
Henderson,  all  of  Bryan,  for  appellants. 
Taliaferro  &  Armstrong,  of  Bryan,  for  ap- 
pellee. 

FLT,  O.  J.  Ikis  la  a  salt  for  damages  aris- 
ing from  personal  injuries,  alleged  to  have 
been  inflicted  on  appellee  through  the  negli- 
g^tce  of  awellants,  a  partnership.  The 
cause  was  tried  by  Jury,  resulting  in  a  ver- 
dict and  Judgment  for  appellee  In  the  sum  <a 
9SJB00. 

It  was  alleged  In  the  petition  that  appellee 
was  In  the  employ  of  appellants  as  a  glnner, 
having  In  his  (^arge  six  gin  stands,  that  he 
had  never  run  a  gin,  and  objected  to  having 
diarge  of  the  same,  but  he  was  assured  by 
appellants  that  each  of  the  gins  was  of  the 
latest  improved  pattern,  and,  after  being 
shown  by  appellants  how  to  run  the  same,  he 
would  have  no  trouble  in  mnning  the  gins 
safely  and  satisfactorily;  that,  acting  on 
such  assurances,  appellee  agreed  to  ran  the 
gins  from  August  7,  1913,  to  January  1, 1914 ; 
that  appellants  undertook  to  show  appellee 
how  to  ran  the  gins,  and  particularly  how  to 
handle  the  breasts  of  the  gins  in  case  of  Are 
or  clogging  or  choking  in  the  ribs.  That  in- 
struction was  that  appellee  should  take  ofT 
the  top  or  lid  and  raise  the  breast  by  placing 
the  lever  attached  to  the  side  of  it,  then 
pressing  It  down  until  the  notch  of  the  lever 
caught  In  the  iron  flange  or  fastening  pro- 
vided for  that  purpose,  then  raising  the 
breast  still  higher  and  propping  it  with  an 
iron  rod  provided  for  that  purpose,  then  us- 
ing another  stick  in  pushing  the  cotton  from 
the  ribs.  It  was  alleged  that  appellee  was 
ordered  not  to  stop  the  gins  in  order  to  clean 
any  one  of  them;  there  being  no  way  to  stop 
one  gin  without  stopping  all  of  them.  Ap- 
pellee was  assured  that  the  prescribed  method 
of  cleaning  a  gin  was  safe,  ond  that  the  rod 
would  not  drop  out  and  throw  the  breast 
down  on  appellee's-  arms  while  he  was  en- 
gaged in  cleaning  a  gin.  About  August  23, 
1913,  appellee  undertook  to  clean  a  gin  In 
the  prescribed  manner,  but  while  so  engaged 
the  breast  fell  with  great  force  upon  appel^ 
lee's '  left  arm.  and  band  and  forced  them 
against  the  saws  of  the  gin,  indicting  serious 
and  permanent  injuries.  It  was  nlleRed  that 
the  brfeast  would  not  have  reached  his  arm, 
idthough  the  rod  slipped  out,  had  it  not  been 


otlier  cases  see  same  topic  and  KBY-NUUBBR  In  all  Key-Numbered  Dlsetts  and  Indexes 

Digitized  by  ^OOQlC 


276 


196  SOUTHWESTERN  RBPORTBB 


(Tex. 


for  tbe  defective  condition  of  the  lever  which 
should  have  canght,  and  held  It  before  It 
reached  tbe  bottom.  '  It  was  alleged  that  the 
only  means  of  8t(9ping  the  gins  was  to  pull 
a  cord  on  the  wall  near  the  gins,  and  appel- 
lee could  not,  with  his  arm  caught,  reach 
the  cord,  and  he  cried  for  help,  and  the 
manager  ran  to  the  cord  and  stopped  the 
gins;  that  so  much  time  was  consumed  by 
reason  of  the  engineer  not  heeding  the  sig- 
nal to  st<^  that  the  manager  had  to  run 
down  stairs  and  shut  off  the  steam,  and  ap- 
pellee's hand  and  arm  were  so  ba'dly  lacer- 
ated that  he  lost  his  arm. 

[f  ]  The  petition  stated  a  cause  of  action, 
and  was  not  open  to  general  demurrer,  as 
claimed  in  the  first  assignment  of  error. 
There  is  only  one  proposition  under  the  as- 
signment, and  that  Is  tbe  abstract  declara- 
tion that  when  a  petition  "shows  on  its 
face  that  it  is  subject  to  general  demurrer,  it 
is  the  duty  of  the  court  to  sustain  same." 
The  proposition  is  axiomatic,  but  has  no 
premise  in  this  instance. 

[2]  The  second,  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  assignments  assail  the 
acticMi  of  the  court  in  refusing  to  sustain 
special  exceptions  to  the  petition.  Tbe  peti- 
tion was  not  subject  to  the  attadcs  made  up- 
on it  The  pleader  was  not  bound  to  set 
oat  tbe  evidence  or  write  a  dissertation  on 
law  in  the  petition.  It  is  a  clear  statement 
of  the  injuries  and  the  causes  leading  up  to 
them.   The  assignments  are  overruled. 

The  assignments  of  error  from  the  tenth 
to  tbe  twenty-second,  Inclusive,  assail  tbe 
instructions  of  the  court  for  many  errors  of 
commission  and  omission,  none  of  which  is 
meritorious.  Paragraph  3  of  the  charge  is  full 
and  explicit,  and  is  a  correct  application  of 
the  law  to  the  allegations  and  facts. 

The  eleventh  assignment  is  multifarious 
and  should  not  be  considered.  However,  it 
states  no  tenable  objections  to  the  charge. 

In  no  part  of  the  charge  is  undue  stress 
laid  upon  any  issue,  but  it  meets  every  issue 
clearly  and  fully,  and  there  were  no  abstrac- 
tions in  the  charge  that  could  possibly  have 
injured  appellants.  There  Is  no  attempt  to 
point  out  any  testimony  tending  to  show  that 
f^)pellee  was  an  experienced  band. 

The  court  not  only  charged  fully  on  con- 
tributory negligence,  but  also  gave  three  spe- 
cial instructions  requested  by  appellants  on 
the  same  subject.  The  Jury  found  that  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence. 

Tbe  court  did  not  err  In  refusing  to  in- 
struct a  verdict  for  appellants.  The  evi- 
dence showed  that  appellee  was  hired  by  ap- 
pellants to  run  the  packer,  and  after  be  had 
been  so  employed  for  two  days,  over  bis  pro- 
tests, he  was  put  in  charge  of  the  gins.  He 
had  never  run  a  gin  and  Icnew  nothing  about 
them  and  was  afraid  of  them,  and  he  so  in- 
formed the  appellants.  He  was  informed 
that  there  was  no  danger  in  operating  tbe 


gins  and  that  he  had  to  operate  them  or  quit 
One  of  the  appellants  showed  appellee  how  to 
operate  the  gins,  and  how  to  clefan  them 
when  they  became  clogged.  He  was  instruct- 
ed not  to  stop  the  gins  while  deaning  them. 
He  followed  the  instructions  as  to  raising 
tbe  breast  by  pulling  a  lever  and  then  rais- 
ing it  higher  and  placing  an  iron  pin  un- 
der the  breast  as  directed.  Tbe  lever  was 
badly  worn,  but  appellee  was  not  aware  of 
its  condition  when  he  was  hurt.  Appellee 
discovered  flre  in  the  gin  stands  where  tbe 
cotton  had  become  wedged  in  tbe  ribs,  and 
tried  to  get  It  out  in  tbe  way  he  had  been 
told  and  with  tbe  Instrumentalities  furnish- 
ed him.  The  breast  dropped  from  the  Iron 
pin,  and.  Instead  of  being  stoi^ed  In  its 
downward  course  by  tbe  lever,  tbe  latter, 
being  worn  and  defective,  did  not  stop  the 
breast,  and  It  fell  clear  down,  knocking  ap- 
pellee's arm  against  the  saws  «o  that  it  was 
injured  to  sncb.  an  extent  that  be  lost  It 

[S,  4]  Appellee  could  not  reach  the  cord  to 
stop  the  engine,  but  called  for  help,  and  the 
manager  came  at  once  and  gave  the  signal 
for  the  engine  to  stop,  but  the  signal  was 
not  heeded,  and  he  bad  to  run  down  stairs 
to  shut  off  the  steam.  All  this  time  tbe 
saws  were  cutting  and  lacerating  appellee's 
arm.  Appellee  did  not  cause  the  iron  pin  to 
drop  from  under  the  breast  Appellee  knew 
generally  that  aU  machinery  was  dangerous, 
and  he  was  afraid  of  it,  but  he  did  not  real- 
ize the  danger  of  carrying  out  the  instruc- 
tions of  appellants  in  stopping  a  flre  In  tbe 
ribs  of  the  gins.  He  followed  bis  instruc- 
tions to  the  letter.  The  lever  would  not 
hold.  Tbe  vibration  when  the  gins  were 
running  would  shake  tt  down,  It  was  so 
defective.  The  evidence  was  clear  as  to  the 
negllg^ice  of  appellants,  and  no  contributory 
negligence  on  the  part  of  appellee  was  shown. 

Tbe  cause  was  fairly  presented  to  the 
Jury,  In  the  light  of  the  law  and  facts,  and 
it  was  not  error  to  refuse.tbe  special  charges 
requested  by  appellants. 

The  Judgment  is  affirmed. 


SOUTHWESTERN    SURETT   INS.    CO.    t. 
GULF,  T.  &  W.  RY.  CO.     (No.  8531.) 

(Court  of  C5ivil  Appeals  of  Texas.    Pt  Worth. 
March  17, 1017.    On  Motion  for  Rehear- 
ing and  to  Certify,  May  26, 1»17.) 

1.  Judgment  ®=»143(17)— DBFATrtT— Riqbt  to 
Take. 
Letters  from  plaintiffs  attorneys  to  de- 
fendant's attorneys,  stating  that  the  writers 
were  not  willing  to  accede  to  the  settlement  snij- 
gested  by  defendant's  attorneys,  and  tiiat  in  the 
absence  of  any  satisfactory  offer  they  would  pro- 
ceed with  the  trial  of  the  case,  could  not  have 
misled  defendant  into  believing  that  a  settlement 
would  be  effected  and  that  no  judgment  would 
be  demanded,  and  hence  did  not  authorize  the 
setting  aside  of  a  default  judgment  rendered 
against  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  I  290.] 
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2.  JXTDOMBRT      «S»143(14)— DEFAULT— EXOUSB. 

Wkere  suit  bad  been  filed  a  month  before 
default  judgment  was  taken  and  defendant's  at- 
torney had  been  advised  thereof,  the  fact  that 
such  attorney  was  called  to  a  distant  state  by 
the  illness  <^  his  sister  did  not  excuse  defend- 
ant's failure  to  file  an  answer  before  the  ap- 
pearance day  or  have  an  attorney  present  to 
represent  him  on  that  day,  where  it  was  not 
aqpeclfically  shown  that  the  absence  of  his  attMP- 
ney  prevented  liim  itom  securing  another  attor- 
ney or  filing  his  answer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  287.] 

3.  Appeai  and  Brbob  ®=>865  —  Di:fat7I.t  — 
conci-nsiveness  awd  effect. 

A  defendant  against  whom  a  default  judg- 
ment had  been  rendered  was  precluded  on  pro- 
ceedings in  error  from  asserting  any  defense  as 
to  its  liability  and  was  limited  to  the  question  of 
the  amount  of  the  judgment  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  34e2-34«6.] 

4.  Judgment   e=>12e(l)— Rbwdittow   of  Db- 
FATJXT  Jttdouxnt— Proof. 

Where,  in  a  -  railway  company's  action 
against  the  surety  on  a  contractor's  bond  for 
the  amount  of  a  judgment  on  foreclosure  of  a 
statutory  Hen  attaching  to  plaintilTs  property 
through  default  of  the  contractor  and  for  the 
costs  of  audi  suit,  the  judgmefat  was  not  intro- 
duced in  evidence  or  the  amount  thereof  shown, 
and  there  was  no  evidence  as  to  the  costs,  it  was 
error  to  render  a  default  judgment  for  the 
amount  of  such  judgment  and  costs. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  223,  224,  228.] 

5.  EviDBNOB  «B»43(3)  —  JuDioiAl.  NonoB  — 
Judgment. 

Judicial  notice  cannot  be  taken  of  the  amount 
of  a  judgment  to  which  the  defendant  In  the  case 
on  trial  was  not  a  party,  though  adjudicated  in 
the  same  court  and  by  the  same  judge. 

[E>].  Note.— '¥^r  other  cases,  see  Evidence, 
Cent.  Dig.  j  64.] 

Error  from  District  Court,  Jack  Connty; 
F.  O.  McKlnsey,  Judge. 

Actl<m  by  the  Qnlf,  Texas  &  Western  Rail- 
way Company  against  the  Southwestern 
Surety  Insurance  Company.  Judgment  for 
plnlntifT,  and  defendant  brings  error.  Re- 
versed and  remanded,  with  directions. 

Capps,  Cantey,  Hanger  &  Short,  of  Ft. 
Worth,  for  plaintiff  in  error.  Sporer  &  Mc- 
Clure,  of  Jacksboro,  for  defendant  In  error. 

BUCK.  J.  Defendant  In  error  sued  plain- 
tiff In  error'  as  surety  on  a  contractor's  bond, 
executed  by  the  Texas  Building  Company, 
as  principal,  and  plaintiff  In  error,  as  sure- 
ty, the  bond  being  In  the  penal  sum  of  $20,- 
000.  conditioned  that  the  Texas  Building 
Company,  hereinafter  called  "Building  Com- 
pany," would  well  and  truly  perform  Its  con- 
tract with  the  defendant  In  error  for  the  con- 
struction of  Its  railroad  from  Jacksboro  to 
Salesville,  Tex.,  and  would  hold  defendant  in 
error  harmless  and  Indemnify  it  against 
every  claim,  lien,  demand,  or  suit  for  mate- 
rials tarnished,  or  for  labor  done,  In  per- 
formlDg  the  work  nnder  said  contract,  and 
remunerate  and  reimburse  defendant  In  er- 
ror for  any  and  all  judgments,  costs,  and 


expenses  of  every  nature  and  kind  whatso- 
ever which  it. might  be  required  to  pay  by 
reason  of  the  performance  or  the  nonper- 
formance of  the  said  construction  contract. 
Allegations  were  made  that  one  C.  L.  Walker, 
as  assignee,  Instituted  suit  against  said 
Building  Company  and  J.  H.  Holland,  a  sub- 
contractor, on  account  of  certain  work  and 
labor  claimed,  and  sought  a  foreclosure  on 
the  property  of  'defendant  In  error  for  al- 
leged laborers'  and  materialmen's  liens;  that 
at  a  trial  thereof  Judgment  was  rendered 
against  said  Building  Company  for  $799.34, 
with  interest  at  6  per  cent,  from  September 
3.  1913,  the  date  of  Judgment,  and  foreclos- 
ing &  statutory  lien  on  defendant  In  error's 
property ;  tliat  said  Building  Company  gave 
notice  of  appeal  and  filed  a  supersedeas  bond, 
but  failed  to  perfect  its  appeal,  and  Judg- 
ment was  affirmed  on  appeal  against  the 
sureties  on  said  supersedeas  bond  of  said 
Building  Company;  that  defendant  in  error 
and  the  said  C.  It.  Walker  made  every  effort 
to  collect  said  Judgment  against  the  said 
Building  Company  and  its  sureties  on  Its 
supersedeas  bond,  but  that  execution  was  re- 
tume'd  by  the  sheriff  of  Tarrant  county  nul- 
la bona;  that  said  Building  Company,  as 
well  as  its  sureties,  had  no  property  upon 
which  execution  could  be  collected;  and  that 
defendant  in  error  was  Inforoied  that  they 
were  insolvent  Defendant  in  error  further 
alleged  that  on  the  6th  day  of  January,  1915, 
It  was  compelled  to  pay  the  said  Walker 
Judgment,  which  "with  the  Interest  and  all 
costs  that  had  been  Incurred  In  the  premises 
at  that  time  amounte'd  to  the  sum  of  $9C9.- 
66";  that  It  had  notlfl^  plaintiff  In  error 
of  the  said  Judgment,  but  that  plaintiff  In  er- 
ror had  refused  to  pay  off  the  same;  that 
said  Judgment  was  a  Just  one,  and  by  reason 
of  the  premises  plaintiff  In  error  was  Justly 
due  defendant  in  error  said  sum  of  1969.66, 
the  amount  of  the  Judgment,  costs,  etc.,  with 
legal  interest  from  the  date  of  Its  payment, 
for  which  amount  the  defendant  In  error 
prayed  Jrfdgment. 

The  only  exhibit  attached  to  defendant  in 
error's  petition  was  the  bond  executed  by 
the  Building  Company,  as  principal,  and 
plaintiff  In  error,  as  surety.  Plaintiff  In 
error,  though  duly  served,  having  failed  to 
answer,  on  appearance  day,  to  wit,  March  2, 
1915,  Judgment  by  default  was  rendered 
against  It  for  the  full  amount  prayed  for. 
Plaintiff  In  error  on  March  18,  1915,  filed 
Its  motion  for  a  new  trial,  In  which  It  urged 
that  by  reason  of  certain  correspondence  be- 
tween Its  attorney  and  the  attorney  for  the 
defendant  in  error  It  was  led  to  believe  that 
no  Judgment  would  be  demanded  on  appear- 
ance day  by  defendant  in  error,  and  that  the 
claim  against  plaintiff  in  error  would  be  com- 
promised and  settled.  It  further  alleged 
that  on  account  of  the  unavoidable  absence 
from  the  state  of  its  attorney,  who  had  been 
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called  to  the  bedside  of  a  sister  who  was 
Tery  sick,  It  was  denied  the  right  and  priv- 
ilege of  representation  by  an  attorney  at  the 
time  of  the  taking  of  said  default  Judgment 
It  was  further  pleaded  that  plaintiff  in  error 
was  not  guilty  of  any  neglect  or  laches  In 
permitting  the  default  Judgment  to  be  ren- 
dered, and  that  it  had  a  meritorious  defense 
by  reason  of  the  feict  that  defendant  in  error 
failed  to  comply  with  the  terms  of  the  con- 
struction contract  between  defendant  in  er- 
ror and  the  Building  Company,  in  falling  to 
withhold  at  least  10  per  cent,  of  said  con- 
tract price  until  the  complete  performance 
by  the  said  Building  Company  of  its  con- 
tract. It  was  urged  that  said  provision  In- 
ured to  the  benefit  of  plaintiff  In  error  as 
surety,  and  that  defendant  In  error  knew,  at 
the  time  it  paid  the  full  contract  price 
an'd  failed  to  withhold  the  10  per  cent,  there- 
of, of  the  existence  of  the  laborers'  and  ma- 
terialmen's claims  which  subsequently  ripen- 
ed into  the  Walker  Judgment. 

On  March  22,  1915,  Judgment  wa?  entered 
overruling  plaintiff  in  error's  motion  for  new 
trial,  which  Judgment  recites,  in  part,  as  fol- 
lows: 

"And  it  appearing  to  the  court  that  said  de- 
fendant was  not  made  a  party  to  the  suit,  C. 
li.  Walker  v.  Texas  Buildine  Company,  and  the 
OaU,  Texas  &  Western  Railway  Company,  and 
J.  H.  Holland,  in  which  judgment  was  rendered 
in  favor  of  C.  L.  Walker,  and  it  further  appear- 
ing to  the  court  that  in  this  case  plaintiff  offered 
no  proof  as  to  the  amount  of  indebtedness  dae 
plataitiff  by  defendant,  yet  the  court  is  of  the 
opinion  that  defendant  has  shown  no  reasonable 
or  legal  ezcose  for  not  appearing  and  answer- 
ing herein,  and  that  the  judgment  herein,  should 
not  be  vacated.  It  is  therefore  ordered,  ad- 
judged, and  decreed  by  the  court  that  said  mo- 
tion for  new  trial  be  and  the  same  is  in  all 
things  overruled." 

No  statement  of  facts  appears  In  the  rec- 
ord, but  plaintiff  in  error  attached  to  Us  mo- 
tion for  new  trial,  or  rather  Included  in  It, 
an  affidavit  from  B.  V.  Mitchell,  who  stated 
that  be  was  chief  adjuster  and  claim  attor- 
ney for  plaintiff  In  error,  and  that  on  or 
about  February  5,  1016,  he  was  apprised  of 
the  filing  of  the  suit  herein,  and  of  the  names 
of  the  attorneys  representing  the  plaintiff; 
that  he  immediately  began  to  correspond  with 
said  plaintiff's  attorneys  for  the  purpose 
of  effecting  a  settlement  or  adjustment ;  that 
he  firmly  believed  that  as  a  result  of  such 
correspondence  an  amicable  adjustment  would 
be  effected ;  that  on  or  about  February  8th  he 
was  apprised  by  telegraph  of  the  serious  and 
dangerous  illness  of  his  sister  In  Illinois, 
and  went  immediately  to  said  state,  and  was 
there  detained  by  reason  of  said  sister's  sick- 
ness until  March  4th  thereafter;  that  the 
attorneys  for  plaintiff  In  the  court  below 
were  notified  by  letter  of  February  12th  of 
affiant's  absence  and  the  cause  thereof;  and 
that  by  letter  of  March  9th  from  said  plain- 
tifTs  attorneys  defendant  below  was  advised 
for  the  first  time  that  A  default  Judgment 
had  already  been  taken.    Affiant  further  stat- 


ed that  he  was  In  charge  of  all  matters  per- 
taining to  litigation  of  this  character  had  by 
defendant  and  charged  with  the  duty  and 
responsibility  of  attending  to  the  same,  and 
that  there  was  no  one  else  in  the  office  who 
was  advised  of  the  merits  of  this  claim  and 
suit,  and  that,  as  soon  as  he  was  advised 
of  Judgment  having  been  tak^i,  he  took 
prompt  steps  to  file  a  motion  for  new  trial, 
etc. 

[1,1]  In  the  condition  of  the  record,  we 
are  not  prepared  to  say  that  the  trial  court 
erred  In  his  conclusion  that  the  defendant 
below  was  not  entitled  to  a  new  trial  on 
the  ground  here  claimed;  that  is,  that  de- 
fendant showed,  ev«i  in  Its  motion,  a  suffi- 
cient excuse  or  reason  for  its  failure  to  flle 
an  answer  before  appearance  day.  Hence 
we  overrule  plaintiff  In  error's  second  assign- 
ment, which  presents  this  question.  The  cor- 
respondence set  out  In  the  motion  falls  to 
disclose  that  plaintUTs  attorneys  bad  made 
any  offer  or  promise  to  continue  the  cause, 
or  to  refrain  from  taking  Judgment  on  ap- 
pearance day,  or  that  they  had  agreed  to  any 
compromise  or  adjustment.  On  the  other 
hand,  their  letters  convey  the  information 
that  they  are  not  willing  to  accede  to  the 
settlement  suggested  by  defendant's  attor- 
neys, and  that  In  the  absence  of  any  satis- 
factory offer  they  would  proceed  with  the 
trial  of  the  case.  Hence  we  are  of  the  opin- 
ion that  the  contention  that  defendant  was 
misled  by  said  letters  into  belleNlng  that  a 
settlement  would  be  effected,  and  that  no 
Judgment  would  be  demanded  or  taken,  can- 
i  not  be  sustained.  Nor  do  we  think  sufficient 
diligence  was  shown,  even  by  the  pleading^  to 
file  an  answer  before  appearance  day,  or  to 
have  some  attorney  present  on  said  day  to 
represent  the  defendant  below.  The  suit  bad 
been  filed  at  least  a  month  before  default 
Judgment  was  taken,  and  defendant  attorney 
had  been  advised  thereof,  both  by  citation 
and  by  letters.  He  knew  when  the  court  con- 
vened at  Jacksboro,  and  though  it  is  urged 
that,  on  account  of  the  urgent  nature  of  his 
call  to  a  distant  state,  Mr.  Mitchell  was  not 
able  to  be  present,  yet  It  is  not  shown  that 
the  defendant  thereby  was  prevented  from 
having  representation  or  from  filing  its  an- 
swer. We  think  due  diligence  would  have 
required  that  the  defendant  should  have  em- 
ployed further  counsel  when  it  was  known 
that  Its  attorney  who  had  such  matters  in 
•charge  was  absent  from  the  state,  and  would 
probably  be  absent  when  the  case  was  enliefl 
for  hearing.  I.  &  O.  N.  Ry.  Co.  v.  Miller.  S7 
Tex.  430,  29  S.  W.  235;  Ratcllff  v.  Hicks, 
23  Tex.  173;  Freeman  v.  Neyland,  23  Tex. 
529;  Cromer  v.  Sgitcovich,  28  Tex.  Civ.  App. 
193,  66  S.  W.  882. 

Plaintiff  In  error's  first  assignment  urges 
that  the  cause  of  action  as  shown  in  plain- 
tiff's original  petition  is  not  liquidated ;  *n^hat 
the  amount  of  damages.  If  any,  had  never 
been  adjudged  by  any  suit  or  proceeding,  or 
agreement,  in  which  this  defendant  was  a 
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party,  or  In  any  way  lepresented,  or.  which 

Is  binding  on  this  defendant" ;  that  the  Judg^ 
ment  was  rendered  by  default  without  any 
proof  of  the  amount  of  the  claim,  the  Just- 
ness thereof,  or  the  liability  of  the  defend- 
ant for  same.  , 

It  will  be  remembered  that  plaintifTs  peti- 
tion contained  allegations  as  to  the  Walker 
Judgment  and  the  amount  thereof,  to  wit, 
$799.34.  and  the  date  of  Its  rendition.  The 
Judgment  in  the  instant  case  is  for  $969-66, 
which  the  petition  stated  was  the  amount  of 
the  Walker  Judgment  "with  interest  and  all 
costs  that  had  been  incurred  in  the  piemlses." 

13]  We  think  in  the  state  of  the  record  hero 
shown  plalntlft  in  error  is  precluded  from 
successfully  asserting  any  defense  as  to  its 
liability,  and  la  limited  only  to.  the  question 
of  the  amount  of  the  Judgment  rendered. 

"A  default  admits  the  canse  of  action  and  the 
material  and  traversable  averments  of  tbe  dec- 
laration, although  not  the  amount  of  damages; 
and,  upon  the  proceeding  for  their  assessment, 
the  amount  of  damages  is  all  that  the  plaintiff 
is  reouired  to  prove  or  the  defendant  is  per- 
mitted to  controvert.  Tbe  former  mast  proan<^ 
whatever  evidence  is  necessary  to  fix  tbe  amount 
of  his  claim  with  precision."  1  Black  on  Jndg- 
mento,  |  91,  p.  100. 

[4,  C]  Even  in  a  suit  on  a  promissory  note. 
Judgment  is  not  roidered  upon  the  allega- 
tions of  tbe  petition,  but  upon  the  note  itself, 
which  is  required  to  be  produced  or  proof  of 
its  contents  offered,  in  order  to  diow  tbe 
amount  of  defendant's  liability.  Trabue  t, 
Stonum,  20  Tex.  453 ;  Niblett  v.  Shelton,  28 
Te.^  &i&;  Harland  v.  Hendricks,  19  Tex. 
2»2;  articles  1938,  1969,  Vernon's  Sayles' 
'Texas  Givii  Statutes,  and  authorities  there 
cited ;  B.  R.  Dancy  dc  Co.  t.  Rosenberg,  174 
S.  W.  831.  The  Walker  Judgment  not  having 
been  introduced,  nor  any  evidence  as  to  its 
amount,  we  are  of  the  opinlmt  that  there  was 
presented  to  the  court  no  sufBdent  basis  for 
rendering  a  Judgment  in  the  amount  shown 
In  the  instant  case.  Bven  had  the  Walker 
Judgment  been  introduced,  which  was  not 
done,  we  think  evidence  would  have  been 
necessary  to  establish  the  costs  accrued  at 
the  time  of  the  rendition  of' said  Judgment 
and  sulbiBequent  thereto,  and  the  amount 
plaintiff  had  been  required  to  pay.  The  trial 
court  would  not  be  authorized  to  take  Judicial 
.  cognizance  of  the  Walker  Judgment,  to  which 
tbe  defendant  below  In  the  Instant  case  was 
not  a  party,  for  the  purpose  of  determining 
the  amount  of  said  Walker  Judgment,  and  the 
amount  due  plaintiff  In  the  Instant  case.  The 
court  cannot  take  Judicial  notice  of  the  rec- 
ord in  another  case,  between  different  par- 
ties, though  adjudicated  in  the  same  court 
and  by  the  same  Judge.  Taylor  v.  Shelton 
(writ  denied)  134  S.  W.  302;  Goodwin  v. 
Harrison,  28  Tex.  Civ.  App.  7,  66  S.  W.  30a 
It  Is  said  in  16  Cyc.  p.  918,  par.  d: 

"A  Judge,  Is  not  at  liberty  to  give  one  of  the 
parties  the  beneflt  of  a  fact  known  to  himself 
simply  because  it  is  a  matter  of  record  in  his 


own  eonrt.  Courts,  including  those  of  probate, 
cannot  in  one  case  take  judicial  notice  of  their 
records  in  another  and  different  case,  even 
though  the  cases  are  connected." 

See,  also.  State  v.  Savage,  105  Tex.  467, 
151  S.  W.  530;  Armendiaz  v.  Sema,  40  Tex. 
291.  While,  as  Is  decided  in  State  v.  Savage, 
supra,  where  an  appellate  court  has  already 
determined  by  Its  final  Judgment  tbe  status 
of  the  law,  within  a  certain  locality,  It  may 
consider  Its  determination  in  the  first  case 
and  take  Judicial  notice  of  the  former  deci- 
sion to  decide  a  case  subsequently  presented, 
yet  it  cannot  consult  the  record  in  another 
case  to  ascertain  a  fact  not  shown  by  the 
record  in  the  case  before  it  It  becomes  im- 
material, in  this  case,  whether  the  Judgment 
rendered  by  the  trial  court  was  for  liquidat- 
ed damages,  as  claimed  by  defendant  in 
error,  or  for  unliquidated  damages,  as  claim- 
ed by  plaintiff  In  error,  since  there  was  no 
evidence  Introduced  upon  which  the  court  or 
the  clerk  might  determine  the  amount  of 
damages  to  which  plaintiff  was  entitled. 

Hence  we  conclude  that  plaintiff  in  error's 
first  assignment  must  be  sustained,  and  the 
Judgment  reversed  in  so  far  as  the  amount  of 
recovery  is  concerned  only,  with  instruc- 
tions to  the  trial  court  to  hear  evidence  upon 
this  issue. 

Judgment  reversed,  v^d  cause  remanded, 
with  Instructions. 

On  Motion  for  Rehearing  and  to  Certify. 

Plaintiff  In  error,  as  a  ground  for  the  is- 
suance of  certificate  of  doubt  by  us,  urges 
that,  in  reversing  the  Judgment  and  remand- 
ing the  cause  as  to  one  issue  only,  we  are  Ir 
conflict  with  the  Court  of  Appeals  for  th>\ 
First  District  in  Dancy  &  Co.  v.  Rosenber.*, 
174  8.  W.  831.  In  that  case  the  court  revers 
ed  the  Judgment  and  remanded  generally  foi 
the  evident  reason  that  it  found  that  the 
defendant  below  had  a  meritorious  defense, 
and  also  showed  excuse  for  failure  to  file 
answer  before  default  But  no  such  condi- 
tion exists  in  the  instant  case,  and  we  are  of 
the  opinion  that  no  conflict  of  law  has  been 
shown. 

The  motion  for  rehearing,  and  also  the  mo- 
tion to  certify.  Is  overruled. 


HACKLBR  V.  INGBAU.    (No.  117&) 

(Court  of  ClvQ  Appeals   of  Texas.    Amarillo. 

June  13,  19lTk    Bebearing  Denied  June  27, 

1917.) 

1.  PnTSIdANS     AWn     SUBGKONS     e=s>18(ll)— 

Malpractice— ExcEssivs  Damages. 
Where  plaintiff's  wifeu  when  operated  on 
received  a  wound  which  did  not  heal,  which  con 
stantly  swelled,  gave  her  great  pain  and  suffer- 
ing, caused  her  to  lose  sleep,  and  from  which 
finally  a  surgical .  needle  was  removed  by  an- 
other physician,  a  verdict  of  $1,000  against  the 
operating  physician  was  not  excessive. 

[Ed.  Note.— For  other  esses,  see  Physicians 
1  and  Surgeons,  Cent  Dig.  {  46.] 
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2.  ApPEAI.  AKD   EBBOB  «t=>106(Kl>-HABJCLES8 

Ekrob. 
Error,  if  any,  in  p«rmlttintr  a  witness  to 
testify  concerning  a  diseafsed  condition  by  call- 
ing it  an  abscess,  is  harmless,  where  other  wit- 
nesses referred  to  the  condition  in  the  same  term 
without  objection. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1068,  1069,  4158,  4157.] 

3.  Fhtsicians  and  Subo*:ons  €=18(7)— Mai^ 
PBACTicE — Evidence — ^ADMiseiBiLrrr. 

In  action  against  physician  for  alleged  neg- 
ligence in  performing  operation,  the  sole  cause 
alleged  being  the  actual  negligence  in  the  instant 
case,  wherein  plaintiff  introduced  no  evidence  of 
his  general  ability,  the  defendant  could  not  in- 
troduce testimony  aa  to  Us  .general  ability, 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §§  40,  41.] 

Appeal  from  District  Court,  Dallas  County. 

Action  by  W.  J.  Ingram  against  0.  M. 
Hackler.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Seay  &  Seay,  of  Dallas,  and  Hunt,  Myer 
&  Teagle,  of  Houston,  for  appellant  C.  F. 
Greenwood,  of  Dallas,  and  L.  D.  Johnson,  of 
Ferris,  for  appellee. 

BOTCH,  J.  Appellee,  Ingram,  sued  appel- 
lant, Hackler,  for  damages  alleged  to  have 
resulted  from  negligence  In  the  performance 
of  an  operation  npon^ppellee's  wife,  and  sub- 
sequent treatment  of  her.  The  negligence  al- 
leged, generally  stated,  was  that  appellant, 
who  was  a  physician  and  surgeon,  In  per- 
forming an  operation  on  Mrs.  Ingram  about 
May  15,  1912,  was  negligent  In  leaving  a  skin 
needle  sewed  up  in  Mrs.  Ingram's  side  where 
the  operation  had  been  performed,  and  In 
subsequently  failing  to  remove  the  sama 
Api)eUHnt  answered  by  general  dental  and 
specially  that  he  had  proper  training  and 
skill  and  exercised  proper  skill  and  care  In 
the  performance  of  the  (^)eratIon  and  treat- 
ment of  Mrs.  Ingram,  and  that  if  she  was  In- 
jured In  any  way,  sudi  Injury  was  the  result 
of  the  negligence  or  misconduct  or  the  act 
of  gome  other  person  than  himself.  A  trial 
before  a  jury  resulted  In  a  verdict  and  judg- 
ment against  appellant  for  f  1,000. 

[1]  By  the  first  assignment  appellant  In- 
sists that  the  verdict  Is  excessive.  The  op- 
eration performed  was  a  serious  one,  and 
there  is  evidence  to  the  effect  that  within 
a  few  days  after  the  operation  a  swelling 
appeared  on  Mrs.  Ingram's  side  near  the 
Incision  where  the  operation  had  been  per- 
formed; that  this  swelling  grew  to  about  the 
size  of  an  egg,  and  was  inflamed  and  dis- 
col(M«d,  resulting  in  intense  pain  so  that 
Mrs.  Ingram  could  obtain  no  rest  and  could 
perform  no  work.  It  was  alleged,  for  months 
afterwards.  Appellee  and  his  wife  lived  at 
Ferris,  and  Mrs.  Ingram  made  four  differ- 
ent trips  to  Dallas,  where  Dr.  Hackler  re- 
sided, and  where  the  operation  was  perform- 
ed, for  the  purpose  of  having  him  examine 
her.     The  testimony  further  shows  that  on 


each  of  these  occasions  Dr.  Hackler  informed 
Mrs.  Ingram  that  the  condition  was  not  seri- 
ous, and  advised  her  to  cease  worrying  about 
It  and  It  would  disappear.  On  the  fourth 
visit,  about  the  last  of  August,  1912,  Dr. 
Hackler  was  absent,  and  another  physician 
examined  Mrs.  Ingram  and  removed  from 
this  swollen  place  what  Is  described  as  a 
skin  needle,  being  a  needle  used  by  surgeons 
In  sewing  up  the  skin  where  an  Incision  had 
been  made.  Plaintiff's  testimony  further 
shows  that  after  the  removal  of  the  needle 
there  was  a  discharge  of  pns  from  the  lump 
where  the  needle  had  been,  which  continued 
until  February,  1913,  when  said  place  burst 
and  Mrs.  Ingram  became  better  thereafter, 
though  she  testified  that  she  had  continued  to 
suffer  some  pain  until  the  time  of  the  trial. 
Appellee's  testimony  i»  to  the  effect  that 
during  all  this  period  of  time  Mrs.  Ingram 
suffered  Intense  pain,  was  sick  and  In  a 
state  of  constant  anxiety.  There  Is  consid- 
erable expert  testimony  that  a  needle  of  this 
kind.  If  It  was  sterile,  which  this  needle  was 
supposed  to  be,  Imbedded  in  the  flesh,  ought 
not  to  be  so  very  painful,  and  that  the  wound 
would  heal  as  soon  as  the  needle  was  remov- 
ed, and  appellant's  testimony  tends  to  show 
that  a  great  deal  of  Mrs.  Ingram's  suffering 
was  the  result  of  hysteria.  The  presence  of 
the  continued  discolored  and  protruding  lump 
In  the  Bide  near  the  Incision,  where  an  opera- 
tion had  been  performed  on  the  vital  parts 
of  the  body,  with  no  satisfactory  explanation 
for  its  cause,  and  as  time  passed  not  getting 
apparently  better,  but  worse,  was  a  natural 
cause  for  anxiety  and  worry,  and  notwlth^ 
standing  the  testimony  of  the  experts,  Mrs. 
Ingram  and  her  husband  testified  that  she 
suffered  intense  pain  during  this  time.  We 
cannot  say  that  the  verdict  is  excessive. 

[2]  By  the  second  assignment  appellant 
insists  that  the  court  erred  in  permitting  ap- 
pellee, Ingram,  while  testifying  as  to  his 
wife's  affliction,  to  call  it  an  abscess.  The 
statement  of  facts  shows  that  not  only  this 
witness,  but  his  wife,  spoke  of  the  place  from 
which  the  needle  was  subsequently  taken  as 
an  abscess,  and  this  without  objection.  So 
that  the  error,  if  any,  would  be  harmless. 
However,  the  witnesses  described  the  place 
as  being  a  hard  lump,  showing  inflammation, 
and  stated  that  after  the  needle  was  removed 
it  discharged  pus  for  several  months,  and 
finally  burst.  The  condition  was  thoroughly 
described  to  the  jury,  and  It  makes  little  dif- 
ference what  It  was  termed,  though  the  word 
"abscess"  appears  to  the  ordinary  mind  as 
being  properly  descriptive  of  such  condition. 

By  the  third  assignment  appellant  com- 
plains of  the  refusal  of  the  court  to  permit 
evidence  of  numerous  physicians  who  offered 
to  testify  that  they  had  observed  Dr.'  Hackler 
In  operations,  and  that  he  was  a  skillful,  com- 
petent, and  careful  surgeon.  The  court  quali- 
fied the  bill  of  exceptions  to  this  action  of  the 
court  by  this  statement: 
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•Tkintiff  did  aot  «t  any  time  offer  any  evi- 
dence whatever  to  prove  tbat  defendant  was  in- 
competent or  nnskillfnl,  but  confined  his  caae 
to  ue  fact  that  Dr.  Hackler  had  left  a  needle 
in  the  flesh  of  plaintiff's  wife,  and  tbat  this 
vas  an  act  of  negligence." 

Appellee  in  bl^  petition  alleged  that  appel- 
lant "represented  and  held  himself  out  to  the 
general  public  aa  a  skillful,  careful,  and  com- 
petent phislcian  and  surgeon,  in  the  practice 
of  medicine  and  surgery,  and  that  on  or  about 
the  14th  day  of  May,  1912,  plaintiff,  believing 
and  relying  upon  the  defendant  to  be  what 
he  professed  to  be  as  above  alleged,  brought 
his  wife  *  *  *  to  be  examined,  and  if 
necessary  to  be  treated  by  him  in  his  pro- 
fessional capacity,  and  as  such  pbysldan  and 
surgeon."  Then  follows  allegations  to  the 
^ect  that  plaintifTs  wife  was  placed  in  a 
sanitarium,  the  operation  performed,  and  a 
statement  of  facts  .with  reference  to  the  nee- 
dle being  left  in  the  flesh  of  plaintiff's  wife 
and  the  subsequent  acts  of  the  appellant  in 
foiling  to  remove  the  same  and  relieve  plain- 
tiff's wife;  it  being  alleged  that  appellant 
knew  that  the  needle  had  been  left  in  the 
Sesh,  and  that  his  subsequent  acts  were  the 
result  of  an  effort  to  conceal  such  fact.  The 
appellee  then  made  this  allegation  of  negli- 
gence: 

"Plaintiff  alleges  that  the  defendant  was  guUty 
of  inezensaUe  negligence  in  said  operation,  in 
each  of  the  following  particulars:  (1)  In  leav- 
ing said  needle  in  the  person  and  flesh  of  plain- 
tiff's wife ;  (2)  in  carelessly  and  negligently 
handling  said  needle,  causing  it  to  break  and 
leaving  a  part  of  it  in  said  person  and  flesh; 
<3)  in  not  using  said  needle  in  a  careful,  prudent, 
and  skillful  manner;  (4)  in  not  promptly  and 
immediately  removing  said  broken  needle  and 
talung  it  out;  (5)  in  not  making  known  to 
plaintiff  and  bis  wife  the  fact  of  such  inexcusa- 
ble accident ;  (6)  in  not  removing  same  as  soon 
as  he  learned  the  condition  of  said  wound  and 
Ride,  and  the  patient's  suffering  therefrom ;  (7) 
in  closing  up  the  wound'  over  said  needle,  leaving 
it  concealed,  so  as  to  fester  and  poison  the  flesh, 
internal  system,  and  general  health  of  said  Mrs. 
Ingram ;  (S)  that  said  operation  and  breaking 
and  leaving  of  needle  as  aforesaid,  was  careless, 
negligent,  incompetent,  and  inexcusably  unskill-. 
fol,  and  defendant  negligently  failed  to  use  prop- 
er care  to  avoid  said  accident  and  injuries." 

[3]  No  testimony  of  general  incompetency 
was  offered,  and  the  court  charged  the  Jury, 
that  if  It  should  find  that  Dr.  Hackler,  in 
performing  the  operation  upon  Mrs.  Ingram, 
left  a  needle  lo  her  person,  and  permitted  it 
to  remain,  and  that  in  so  doing  he  failed  to 
exercise  "reasonable  skill  and  ordinary  care 
and  dUlgence,"  and  that  as  a  direct  and  proxi- 
mate result  of  such  acts  plaintiff's  wife  was 
injured,  etc,  then  to  find  for  the  plaintiff. 
The  cause  of  action  and  recovery  was  there- 
fore based,  as  we  conceive  It,  on  negligence 
and  unsklllfulness  in  the  performance  of  the 
particular  operation  and  subsequent  conduct 
with  reference  thereto,  and  we  do  not  think 
evidence  ot  general  skill  and  eflaciency  was 
admissible.  However  careful  and  competent 
a  person  may  be  generally,  such  fact  is  no  de- 
fense to  £  specific  act  of  negligence.    M.,  K.  & 


T,  Ry.  Co.  V.  Johnson,  92  Tex.  380,  48  S.  W. 
568;  Baker  v.  Hancock,  29  Ind.  App.  456, 
63  N.  B.  323,  64  N.  E.  38 ;  Degnan  v.  Ransom, 
83  Hun,  26T,  31  N.  T.  SuM).  98T;  Alexander 
r.  Menefee  (Ky.)  64  S.  W.  855;  Samuels  v. 
WilUs,  133  Ky.  469,  118  S.  W.  339,  10  Ann. 
Cas.  188;  Cyc.  vol.  30,  p.  1585.  The  Su- 
preme Court,  in  the  case  of  M.,  E.  &  T.  Ry. 
Co.  T.  Johnson,  supra,  quotes  the  following 
with  approval  from  the  ease  of  Tenney  v. 
Tuttle,  1  Allen  (Mass.)  185: 

"When  the  precise  act  or  omission  of  a  de- 
fendant is  proved,  the  question  whether  it  is 
actionable  negligence  is  to  be  decided  by  the 
character  of  that  act  or  omission,  and  not  by 
the  character  for  care  and  caution  tbat  the  de- 
fendant may  sustain." 

The  allegations  In  plaintiff's  petition  In 
this  case  are  somewhat  similar  to  those  In 
the  case  of  Baker  v.  Hancock,  supra,  in  ref- 
erence to  which  the  court  said : 

"No  charge  of  unskillfulness  or  lack  of  educa- 
tion is  made  in  the  complaint  It  proceeds  upon, 
the  hypothesis  that  tlie  appellee  did  not  exercise 
that  degree  of  skill  required  of  his  profession. 
There  is  a  recital  in  two  of  the  paragraphs  to 
the  effect  that  appellant's  injury  was  caused  by 
the  carelessness,  negligence,  and  lack  of  skill 
and  knowledge  of  the  appellee.  Such  recital  is 
not  equivalent,  and  does  not  amount,  to  an  aver- 
ment of  incapacity.  It  has  relation  to  the  pre- 
ceding averments." 

AflSrmed. 


SIMMONS-NEWSOME  CO.  v.  MALIN. 
(No.  1190.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

June  6,  1917.     Rehearing  Denied 

June  27,  1917.) 

1.  H010C8TEAD   «s»77  —  PnocEaiDS  —  Gabntsr- 

WENT. 

Proceeds  from  voluntary  sale  of  homestead 
are  subject  to  garnishment  after  six  months  from 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  100.] 

2.  HoiCKStSAp   <S977  — Pbooebds  — Qabnisb- 

USNT. 

Where  proceeds  from  voluntary  sale  of 
homestead  are  transferred  without  consideration 
to  a  third  party  and  are  not  reinvested  within 
six  months  from  such  sale,  such  proceeds  can  be 
garnished  in  the  bands  of  the  transferee  by 
seller's  creditor. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  8  109.] 

3.  HOUESTEAD    <S=>77  —  PnOCEnEDB  —  Gabnish- 
ITENT. 

Where  a  widow  traded  her  homestead,  the 
advancement  of  $425  by  the  man  who  thereafter 
became  her  husband  and  his  assumption  of  mort- 
gage of  ?900  on  the  property  received  in  ex- 
change was  sufficient  consideration  for  having 
the  notes  executed  by  the  other  trading  party 
made  payaible  to  such  husband,  so  that  the  debt 
represented  by  them  could  not  be  garnished  as 
her  property. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  100.] 

Appeal  from  Dallas  County  Court;  T.  A. 
Works,  Judge. 

Action  by  the  Simmons-Newsome  Company 
against  Mrs.  Metta  Sears ;  T.  R.  Malin,  gar- 
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nlshee.    Judgment  for  garnishee,  and  plain- 
tiff brings  error.    AfQrmed. 

George  Sergeant,  Spence  &  Haren,  and  W. 
J.  Rutlcdge,  Jr.,  all  of  Dallas,  for  appellant. 
W.  W.  HUbrant,  of  Dallas,  for  appellee. 

HAIiL,  J.  This  salt  was  instituted  In  the 
county  court  at  law  of  Dallas  county,  by  the 
filing  of  an  alBdavit  in  garnishment  after 
judgment  by  Slmmons-Newsome  Ck>mpany,  a 
corporation,  against  T.  R.  MaUn,  garnishee,  to 
recover  funds  alleged  to  be  due  Mrs.  Metta 
Sears,  by  Malin.  The  Judgment  In  favor  of 
Slmmons-Newsome  Company  was  obtained 
against  Mrs.  Metta  Hodges,  who  since  the 
rendition  of  said  Judgment  married  J.  S. 
Sears.  The  Judgment  was  rendered  for  goods 
sold  to  Mrs.  Hodges  (Mrs.  Sears)  after  the 
death  of  her  first  husband,  and  before  her 
marriage  to  Sears.  Garnishee  Malin  answer- 
ed :  That  he  was  not  indebted  to  J.  S.  Sears 
or  Mrs.  Metta  Sears  and  did  not  bare  any 
property  belonging  to  either  of  them  and  did 
not  know  of  any  other  persons  .who  were  in- 
debted to  either  of  them,  except  that  the  gar- 
nishee owed  the  amount  due  on  two  vendor's 
11^1  notes ;  the  first  for  the  sum  of  $400,  and 
the  second  for  the  sum  of  $500,  dated  Feb- 
ruary 2,  1914,  and  due  respectively  at  one 
and  two  years,  payable  to  the  order  of  J.  S. 
Sears,  and  bearing  interest  at  the  rate  of  8 
per  cent,  per  annum,  payable  annually,  said 
notes  having  been  executed  by  the  garnishee 
in  an  exchange  of  properties  between  the  gar- 
nishee and  Mrs.  Metta  Hodges,  and  having 
been  made  at  the  direction  of  Mrs.  Metta 
Hodges,  payable  to  the  order  of  J.  S.  Sears. 
That  the  first  of  said  notes  was  due,  and 
that  there  was  due  on  both  of  said  notes  in- 
terest from  date,  making  a  total  amount  due 
and  unpaid  at  the  time  of  the  filing  of  his 
answer  of  $473.50.  That  he  believed  that  J. 
S.  Sears  was  still  the  owner  and  holder  of 
said  notes,  and  stated  that  they  were  assert- 
ing some  Interest  in  the  amount  due  on  said 
notes,  and  asked  that  they  be  made  parties 
to  the  suit  J.  S.  Sears  and  wife  answered, 
asserting  that  no  judgment  had  been  ren- 
dered against  J.  S.  Sears ;  that  the  notes  de- 
scribed by  the  garnishee  were  executed  In 
part  payment  of  property  .which  had  been  the 
homestead  of  Mrs.  Metta  Hodges  after  the 
death  o€  her  husband ;  that  such  notes,  hav- 
ing been  executed  In  payment  of  exempt 
property  belonging  to  Mrs.  Metta  Hodges, 
were  not  liable  to  the  debt  of  the  plain  tlfF; 
that  the  notes  had  been  by  the  direction  of 
Mrs.  Hodges  made  to  the  order  of  J.  S.  Sears 
for  the  reason  that  she,  at  the  time  of  the 
execution  of  said  notes,  had  received  certain 
advancements  from  J.  S.  Sears  for  the  pur- 
pose of  discharging  liens  and  other  tndebted- 
ness  against  her  homestead  property,  and  that 
J.  S.  Sears,  In  the  exchange  of  property,  had 
assumed  an  Indebtedness  of  $900  against  the 
property  conveyed  to  him  by  Malin ;  and  that 
the  said  Sears  was  now  the  owner  of  the  two 


notes  described  by  the  garnishee.  Plaintiff 
filed  a  supplemental  petition,  denying  the  ex- 
emption claimed  by  the  Judgment  debtors,  and 
alleging  that  the  execution  of  the  notes  to  J. 
S,  Sears  for  property  belonging  to  Mrs.  Metta 
Hodges  was  made  without  <%nslderation  and 
for  the  fraudulent  purxx>se  of  evading  the 
payment  of  the  debt  The  court  directed  the 
jury  to  return  a  verdict  In  favor  of  the  gar- 
nishee and  the  Judgment  debtors  for  the  rea- 
son that: 

"The  homestead  of  Mrs.  Metta  Hodges-Sears 
was  to  her  from  forced  sale  as  against  the  debt 
of  plaintiff,  and  that  no  conveyance  of  tiie  same 
could  be  a  fraud  on  the  creditors,  aa  they  had  no 
interest  in  the  same." 

Judgment  was  entered  In  accordance  with 
the  verdict,  from  which  the  plaintifC  in  gar- 
nishment has  appealed. 

[1-3]  Under  the  first  assignment,  appellant 
advances  two  propositions:  First,  that  the 
proceeds  from  the  voluntary  sale  of  the 
homestead  are  subject  to  garnishment  after 
six  months  from  said  sole;  and,  second, 
where  proceeds  from  the  voluntary  sale  of  a 
homestead  are  transferred  without  consid- 
eration to  a  third  party  and  are  not  reinvest- 
ed within  six  months'  time  from  such  sale, 
such  proceeds  can  be  subjected  to  garnish- 
ment In  the  hands  of  the  transferee  by  credi- 
tor of  the  seller.  As  abstract  propositions  of 
law,  these  statements  are  correct,  but  they 
do  not  apply  to  the  facts  of  this  case.  The 
record  discloses  that  on  the  2d  day  of  Feb- 
ruary, 1914,  Mrs.  Metta  Hodges  was  the  owner 
of  lot  1,  block  B,  of  Woodlawn  Place  addition 
to  the  dty  of  Dallas,  and  that  T.  R.  Malin 

was  the  owner  of  lot  12  In  blodi of 

Browder's  Providence  addition  to  the  city  of 
Dallas,  and  on  said  date  they  agreed  to  trade 
places,  consenting  that  the  two  places  were  »f 
equal  value.  At  this  time  there  was  a  mort- 
gage against  the  property  owned  by  Malin,  to 
secure  a  debt  of  $900,  and  there  were  out- 
standing vendor's  lien  notes  against  the  prop- 
erty owned  by  Mrs.  Hodges,  In  the  sum  of 
$300,  together  with  unpaid  taxes  against  both 
places.  J.  S.  Sears,  who  about  a  .week  after 
the  date  of  the  trade  was  married  to  Mrs. 
Hodges,  advanced  her  $300  with  which  to 
pay  off  the  vendor's  lien  notes  against  her 
property  and  advanced  for  her  benefit  $100 
to  T.  R.  Malin,  In  order  to  enable  the  parties 
to  consummate  the  exchange.  That,  when 
the  conveyances  were  made  to  the  respective 
pieces  of  property,  Mrs.  Hodges  directed  that 
the  deed  to  the  Providence  addition  property 
be  made  by  Malin  to  J.  S.  Sears,  and  that  the 
two  notes  executed  by  Malin  should  also  be 
made  payable  to  J.  S.  Sears.  It  further 
appears  that,  In  pursuance  of  this  agree- 
ment. Sears  assumed  payment  of  the  $900 
note  secured  by  a  mortgage  against  the 
property  conveyed  to  him  by  Malin.  The 
property  conveyed  by  Mrs.  Hodges  was  her 
homestead  and  bad  been  for  many  years, 
and  was  free  of  all  liens  save  the  pur- 
chase price,  to  the  extent  of  $300,  and  tax- 


Digitized  by  V^OOQlC 


TexO 


KRUEGEL  T.  STANDARD  SA VINOS  ft  LOAN  ASS'N 


ea,  irbit3x  Seare  advanced  before  tbeir  mar- 
tiago.  The  record  shows  tbat  tbe  total 
amount  advanced  by  Sears,  Including  tbe 
vendor's  lien  notes,  the  1100  paid  Malin,  and 
delinquent  taxes,  is  In  excess  of  $425.  This, 
la  addition  to  the  |900  lien  against  Malin's 
property,  which  he  assumed,  was  a  sufficient 
consideration  for  having  the  notes  executed 
by  Malln  made  to  him  as  payee.  At  the  time 
of  the  exchange,  tiie  property  owned  by  Mrs. 
Sears  .was  her  homestead,  and  she  had  a 
perfect  right  to  dispose  of  It  or  its  proceeds 
as  she  saw  fit  Both  the  homestead  and  the 
proceeds  being  exempt  at  that  time,  she  could 
make  any  disposition  she  desired  of  either,  and 
no  diarge  of  fraud  upon  the  creditors  could 
be  based  upon  such  disqposal.  Sears  and  his 
wife  both  testified  that  he  was  the  owner  of 
the  notes  when  the  garnishment  writ  was 
served,  and  their  uncontroverted  statements 
of  the  transaction  through  which  he  acquir- 
ed them  sustains  their  contention. 

There  being  no  issue  of  fact  for  submission 
to  the  Jury,  the  court  did  not  err  in  directing 
a  verdict,  and  tbe  judgment  Is  affirmed. 


KRTJEGEL  et  al.  v.  STANDARD  SAYINGS 

&  liOAN  ASS'N.     (No.  H87.) 

(Goart  of  Civil  Appeals  of  Texas.     Amarillo. 

June   9,    1917.      Rehearing   Denied 

June  27,  1917.) 

1.  IteMOVAi,  or  Oauses  «=997— Authobtty  or 
Statk  Coubt. 

Under  U.  S.  Comp.  St  1916,  g  1010,  as  to 
removal  of  causes  to  federal  courts  for  diver- 
sity of  dtizenshlpi  when  sufficient  petition  and 
bond  are  filed,  and  bond  is  approve],  the  state 
court  has  no  authority  further  than  to  enter 
order  of  removal,  and  issues  of  fact  raised  to 
reply  to  petition  for  removal  may  be  considered 
only  by  the  federal  court  to  which  the  case  is 
removed. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  ${  206,  208-211,  224.J 

2.  Urmovai,    or   Causes    «=>86<1)— Pbtitioh 
roB  Rehovai.. 

Petition  of  foreign  corporation  for  removal 
to  federal  court  of  action  against  it  need  not  al- 
lege its  permit  to  do  business  in  the  state. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §J  166-160,  176,  178] 

3.  COBPOBATIONS  «=>661(6)— FoBEIQN   COBPO- 
BATIONS. 

Statutes  preventing  suit  in  state  courts  by 
foreign  corporadcHis  without  permit  to  do  busi- 
ness in  the  state  do  not  affect  the  jarisdiction 
of  the  federal  courts. 

[M.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2539,  2542.  2544.  2564.] 

-   Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  F.  Whltehurst,  Judge. 

Action  by  Herman  Kruegel  and  others 
against  Standard  Savings  &  Loan  Assoda- 
tioa  From  judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

Herman  Kmegel,  of  Dallas,  for  appellants. 
Flonmoy,  Smith  &  Storer,  of  Ft  Worth,  for 
appellee. 


HUFF,  G.  J.  This  is,  an  appeal  from  an  or- 
der of  judgment  of  the  Sixty-Eighth  judicial 
district  court,  Dallas,  Tex.,  removing  this 
cause  to  the  United  States  District  Court  for 
the  Northern  District  of  Texas.  This  record 
Is  here  upon  the  motion  or  petition  of  re- 
moval, the  bond  executed  therein,  with  the 
approval  of  the  Judge  thereon.  Tbe  papers 
of  the  original  suit  have  not  been  brought  up 
to  this  court. 

The  Standard  Savings  &  Loan  Association 
filed  its  peUtlon  in  the  Slxty-Mghth  judicial 
district  court,  alleging  eubstantlally  that 
Herman  Kruegel  and  his  wife,  Minna  Krue- 
gel, filed  their  petition  in  that  court  against 
tbe  Association,  praying  for  a  judgment 
against  It,  declaring  null  and  void  a  certain 
judgment  rendered  In  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Tex- 
as, In  the  Dallas  Division  thereof,  and  that 
tbe  Judgment  clouded  the  title  of  the  plain- 
tifts  to  a  certain  lot  of  land  In  the.  city  of 
Dallas,  which  Is  described  by  metes  and 
bounds  in  the  petition,  and  which  It  Is  stat- 
ed that  the  Association,  by  the  judgment,  re- 
covered against  Kruegel  and  his  wife  the  ti- 
tle and  possession  of  the  land  to  the  Assod- 
atlon,  and  that  that  judgment  had  never  been 
appealed  from,  and  that  It  was  final  and  val- 
id, and  a  subsisting  Judgment;  that  the  ac- 
tion brought  by  Kruegel  in  the  district  court 
is  of  a.  civil  nature,  and  that  the  Association 
disputed  the  right  of  the  plaintiffs  therein, 
and  alleged  that  the  Judgment  sought  to  be 
set  aside  and  removed  is  In  all  respects  val- 
id and  binding,  and  that  the  real  estate  is 
owned  absolutely  in  fee  simple  by  tbe  Stand- 
ard Savings  &  Loan  Association.  It  is  alleg- 
ed that  the  matter  in  controversy  In  the  suit, 
exclusive  of  Interest  and  costs,  is  of  the  val- 
ue of  $3,000,  the  land  being  of  the  value  of 
more  ti»an  13,000,  and  that  the  controversy 
is  wholly  between  citizens  of  different  states, 
and  that  the  only  parties  to  the  suit  are  Her- 
man Kruegel  and  Minna  Kruegel,  who  are 
plalntlfCs  therein,  and  the  Association,  who 
is  tbe  only  def^idant.  It  Is  alleged  that 
proper  notice  was  duly  Issued  and  served  on 
tbe  petitioner  to  answer  the  suit  of  Kruegel 
on  the  7th  day  of  April,  1916,  commanding  it 
to  appear  in  the  district  court  of  Dallas 
county,  Tex.,  for  the  Sixty-Eighth  judicial 
district,  at  the  next  regular  term  thereot 
which  was  on  the  first  Monday  In  May,  1916, 
and  that  it  was  not  required  to  answer  until 
the  1st  day  of  May,  1916.  It  Is  further  al- 
legd  that  at  the  commencement  of  the  suit 
by  the  Kruegels,  and  at  the  time  of  the  fil- 
ing of  the  petition,  the  plaintiffs  therein, 
Kruegel  and  his  wife,  were  and  are  citizens 
and  residents  of  the  state  of  Texas,  having 
tbeir  home  and  residence  in  the  county  of 
Dallas  and  city  of  Dallas;  that  the  defendant 
Association  was  at  the  time  of  the  oom- 
mencement  of  the  suit,  and  ever  since  has 
been,  and  still  is  at  the  time  of  the  fillnt;  of 
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this  petition,  a  dtlzen  of  the  state  of  Michi- 
gan, and  a  resident  thereof,  being  a  corpora- 
tion chartered  under  the  laws  of  the  state  of 
Michigan,  With  its  principal  office  and  place 
of  business  In  the  county  of  Wayne  and  city 
of  Detroit,  in  that  state,  and  that  It  was  not 
at  the  time  of  the  filing  of  this  petition,  and 
never  has  been,  a  resident  of  the  state  of 
Texas.  The  petition  was  accompanied  by  a 
bond  In  proper  form  and  amount,  which  was 
duly  approved  by  the  district  judge  and 
properly  filed.  The  defendant  Kruegel  an- 
swered this  petition  for  removal  by  special 
exceptions  and  general  answer. 

[1]  There  appears  to  be  no  contention  that 
the  petition,  bond,  and  notice  thereof  are  In- 
sufficient to  remove  the  case  to  the  federal 
court,  except  that  the  matters  In  controversy 
between  the  parties  Involve  no  Interstate 
business  nor  federal  question,  but  strictly  lo- 
cal state  matters.  The  ground  stated  In  the 
petition  Is  diverse  citizenship.  The  Judi- 
cial Code  of  the  United  States  (section  1010. 
U.  S.  Complied  Statutes  1918)  provides: 

"When  in  any  suit  mentioned  in  this  section 
there  shall  be  a  controversy  which  is  wholly  be- 
tween citizens  of  different  states,  and  whi«fa  can 
be  fully  determined  as  between  them,  then  ei- 
ther one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy  may  remove  said 
snit  into  the  IMstrict  Court  of  the  United  States 
for  the  proper  district." 

The  petition  shows  the  matter  In  con- 
troversy, and  that  the  value  of  the  lot  ex- 
ceeded $3,000,  that  Kruegal  and  his  wife  are 
and  were  citizens  of  the  state  of  Texas,  and 
that  the  appellee,  Standard  Savings  &  Loan 
Association,  was  a  citizen  at  the  commence- 
ment of  this  suit,  and  ever  since  that  time 
and  still  is  a  citizen,  of  the  state  of  Michigan, 
and  Incorporated  under  the  laws  of  that 
state,  and  a  resident  thereof.  The  facts 
stated  in  the  petition,  under  the  statute,  con- 
ferred upon  the  federal  court  Jurisdiction, 
and  when  the  petition  and  bond  were  filed 
and  the  bond  approved  by  the  district  Judge, 
after"  proper  notice,  the  district  court  had  no 
authority  to  proceed  with  the  case,  more  than 
to  enter  the  order  of  removal.  Railway  Co. 
V.  Davis,  93  Tex.  378,  54  S.  W.  381,  55  S.  W. 
562 ;  Bank  y.  Glaser,  46  Tex.  Civ.  App.  286, 
102  S.  W.  171.  If  there  was  an  Issue  of  fact 
raised  by  appellant's  reply  to  the  petition 
for  removal,  that  fact  rested  alone  with  the 
federal  court  to  which  the  case  was  removed. 
Authorities,  supra ;  Railway  Co.  v.  Dunn,  122 
V.  S.  513,  7  Sup.  Ct.  1262,  30  L.  Ed.  1158; 
Railway  Co.  v.  Eastln,  89  S.  W.  440. 

[2,  3]  It  is  insisted  that  the  petition  tor 
removal  shows  that  appellee  is  a  foreign 
corporation,  without  a  t)ermlt  to  do  business 
in  this  state.  We  presume  It  could  be  more 
correctly  stated  that  the  petition  or  motion 
for  removal  does  not  allege  that  appellant 
had  such  permit  This  we  do  not  understand 
to  be  a  necessary  allegation  in  a  petition  for 
removal.     The  fact  that  appellant  had  not 


procured  a  permit  In  this  state  will  not  of 
Itself  render  the  Judgment  void  which  is 
sought  to  be  canceled,  and  upon  which  ap- 
pellee was  relying  to  support  Its  right  to  the 
land  In  question.  This  law,  therefore,  would 
not  prevent  the  federal  court  from  main- 
taining a  suit  or  a  defense  based  on  such 
Judgment,  even  though  in  a  state  court  such 
right  could  not  be  enforced  therein.  Hie  only 
penalty  Infilcted  for  failure  to  obtain  a  per- 
mit to  do  business  in  the  £tate  would  be  to 
prevent  a  suit  by  the  corporation  In  this 
state.  This  does  not  affect  the  Jiurtsdlction 
of  the  federal  court  David  Lupton's  Sons 
v.  AutomobUe  Club,  225  V.  S.  489,  32  Sup.  Ct 
711,  56  L.  Ed.  1177,  Ann.  CSas.  1914A,  699. 
The  trial  court  ruled  correctly,  we  think,  in 
holding  he  could  not  hear  evidence  after  the 
petition  and  bond  were  filed  for  r^noraL 
The  petition  appearing  to  be  sufficient  on  its 
face,  the  bond,  in  proper  amoimt  and  ap- 
proved by  the  district  Judge,  had  the  effect 
to  oust  the  state  court  of  jurisdiction.  There 
was  no  error  In  refusing  to  file  conclusions 
of  fact  and  law  by  the  trial  Judge.  There 
were  no  facts  which  be  could  have  passed 
upon.  All  such  matters  were  for  the  federal 
court 

We  have  very  grave  doubt  about  our  juris- 
diction to  entertain  this  appeal,  it  b^ng  from 
an  order  removing  the  cause  from  the  state 
court  to  the  federal  court  There  appears  to 
be  some  conflict  of  authority  upon  this  ques- 
tion. It  is  certain  the  only  Issue  that  we 
could  take  jurisdiction  to  consider  would  be 
to  ascertain  if  the  petition  and  bond  pre- 
sented are  sufficient  upon  their  face.  It  is 
hard  for  us  to  conceive  what  order  we  could 
make  when  the  state  court  had  removed  the 
cause  and  a  federal  court  had  assumed 
jurisdiction.  We  shall  not  attempt  to  go  fur- 
ther Into  this  matter  at  this  time. 

The  Judgment  of  the  lower  court  will  be 
affirmed. 


COLIiINSVIIJ:.E  MIX}.  OO.  v.  STREET  et  aL 
(No.   1191.) 

(Court  of  CivH  Appeals  of  Texas.     Amaiillo. 

June  6»   1917.     Rehearing   Denied 

June  27,  1917.) 

1.  cortbacts  «=>253— buildino  contbact— 
Rescission— Evidence. 

"Where,  when  the  financial  embarrassment 
of  a  building  contractor  was  made  known  to  a 
subcontractor.  It  acquiesced  in  the  advice  of  the 
contractor  to  quit  work  until  the  outcome  of 
the  matter  should  be  known,  and  made  no  ev 
press  declaration  of  an  election  to  rescind  the 
contract,  although  prior  installments  under  the 
contract  had  not  been  paid,  such  acts  did  not  in- 
dicate that  either  party  considered  the  contract 
as  being  at  an  end. 

[Ed.  Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  }  1145.] 

2.  CONTBACXB  ^=9252 — BUtLDINQ  CONTBAtr^- 

Rescission— Evidence. 
Where,  upon  the  appointment  of  a  receiver 
for   an   insolvent   building  contractor,   the   re- 
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ceiver  and  a  Bubcondhtctor  entered  into  a  new 
contract  to  fini9h  the  work,  but  the  subcontrac- 
tor made  no  claim  that  the  old  contract  had 
been  forfeited,  and  after  the  execution  of  the 
new  contract  filed  a  awom  account  and  bad  it 
recorded  in  the  mechanic's  lien  records,  but  did 
not  include  in  this  account,  filed  in  an  attempt 
to  fix  its  lien,  an  itemized  statement  of  the 
material  and  labor  furnished,  or  of  the  reason- 
able value  thereof,  independent  of  the  contract, 
but  debited  the  contractor  with  the  amount  due 
"as  per  original  contract,"  and  credited  it  with 
the  snmg  received  from  the  .contractor  and 
from  the  receiver  on  the  new  contract,  and  stat- 
ed in  the  affidavit  that  the  material  and  labor 
were  furnished  "to  said  [contractor]  under  and 
by  virtue  of  the  contract  between  [subcontrac- 
tor] and  [contractor],"  and  bases  suit  upon  com- 
pensation fixed  in  the  old  contract,  an  intention 
to  absolutely  rescind  the  old  contract  was  not 
indicated,  but  the  evident  intention  was  a  mur 
tual  abandonment  of  further  performance  there- 
of, which  would  leave  the  rights  of  the  parties 
already  accrue<l  under  it  to  be  determined  by  its 
terms,  and  subcontractor  may  not  recover  cm 
quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1145.] 

3.  MEcrrAwics'  Ltiwa  «=>208— TncB  of  Ax- 
TACHMKWT— Contract  Waiving  Lien. 
In  view  of  Rev.  St.  1911,  art.  5822,  which 
provides  for  the  filing  of  the  contract  under 
-which  the  material  was  furnished  and  the  work 
done,  or,  in  the  absence  of  a.  contract,  an  item- 
ized statement  of  the  account,  within  a  stated 
period  after  the  indebtedness  shall  have  accrued, 
where,  in  a  contract  with  a  building  contractor, 
a  subcontractor  expressly  waived  and  rdeaeed 
any  lien  for  labor  performed  or  material  fur- 
nished under  the  contract,  in  an  action  on  quan- 
tum meruit,  alleging  a  rescission  of  the  con- 
tract by  the  subcontractor,  he  would  not  be  en- 
titled to  a  mechanic's  lien  on  tb«  property,  since, 
although,  when  full  performance  of  a  contract 
is  prevented  by  the  wrongful  act  of  one  of  the 
parties  after  partial  performance  by  the  other, 
the  party  not  in  default  may  either  sue  on  the 
contract  or  proceed  as  if  there  had  been  no  con- 
tract, and  recover  the  reasonable  value  of  the 
services  performed]  if  at  the  time  the  material 
and  labor  is  put  into  the  building  no  lien  ex- 
ists, then  no  subsequent  acts  of  third  parties 
conM  thereafter  create  such  a  lien. 

[Ed.  'Note.— B\>r  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $  882.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;    KraiDeth  Poree,  Judge. 

Action  by  the  CollInsvUle  Mannfacturing 
Company  against  G.  C.  Street,  Jr.,  receiver  of 
the  bankrupt  estate  of  Fred  A.  Jones  Build- 
ing Company,  and  another.  Judgment  for 
defendants,  and  plalntlO'  appeals.  '  Affirmed. 

Glover  C.  Johnson,  of  Ft  Worth,  for  ap- 
pellant. Alex  F.  Weisberg,  Thompson, 
Knight,  Baker  &  Harris,  and  Thomas,  Milam 
&  Toachstone,  all  of  Dallas,  for  appellees. 

BOTCE,  J.  nils  suit  was  brought  by  ap- 
pellant, CoUinsviUe  Manufacturing  Company, 
against  G.  .C.  Street,  Jr.,  receiver  of  the  bank- 
rupt estate  of  the  Fred  A.  Jones  Building 
Company,  and  the  Southern  Methodist  Uni- 
versity, to  recover  of  the  said  bankrupt  es- 
tate a  balance  due  foe  labor  and  material 
fumistied   by  the  ColUnsvllle   Company   as 


subcontractor,  to  the  Fred  A.  Jones  Company, 
original  contractor,  in  the  erection  of  a  build- 
ing known  as  the  Dallas  Hall  for  the  Boath- 
em  Methodist  University.  The  appelant  also 
prayed  for  Judgment  against  the  Southern 
Methodist  University  for  forecdosure  of  me- 
chanic's lien  agnlust  said  property.  The 
Fred  A.  Jones  Building  Company  as  original 
contractor  for  the  erection  of  said  bolldlng, 
entered  Into  a  written  contract  with  the  Col- 
Unsvllle Company,  whereby  said  company 
was  to  furnish  and  erect  the  sheet  metal 
work  and  copper  roofing  therefor.  The  con- 
tract provided  for  iiayment  monthly  during 
the  progress  of  the  work,  of  85  per  cent  of 
the  value  of  the  work  done  and  material 
furnished  during  eec^  preceding  month  upon 
certificate  of  the  Fred  A.  Jcaes  Company's 
general  superintendent  and  satisfactory  evi- 
dence that  the  premises  were  free  from  Hens 
for  material  and  labor  chargeable  to  the  Col- 
Unsvllle Company.  By  this  contract  the  said 
CollInsvUle  Company  expressly  waived  and 
released  any  Hen  for  labor  performed  or  va&- 
terlal  furnished  under  the  ccmtract.  The 
CollInsvUle  Company  proceeded  with  the  per- 
formance of  this  contract  until  the  Institu- 
tion of  bankruptcy  proceedings  against  the 
Jones  Company.  The  testimony  tended  to 
show  that  for  several  months  prior  to  the 
banlcruptcy  proceedings  against  the  Jones 
Comi>any  the  Colllnsvllle  Company  .had  not 
been  paid  the  full  85  per  cent,  of  the  value 
of  the  labor  and  material  furnished  under 
its  contract  during  the  preceding  months.  On 
the  day  before  the  filing  of  tba  bankruptcy 
proceedings  against  the  Jones  Company,  the 
manager  of  the  CoUlnsville  Con^jany,  having 
been  advised  that  the  jones  Company  was  in 
financial  difficulties,  had  a  conference  with 
the  representative  of  said  company,  tlie  re- 
sult of  which  was  that  the  Jones  Company's 
representative  advised  the  ColUnsvUle  Com- 
pany to  quit  wortc  on  the  job  for  a  few  days, 
until  the  Fred  A.  Jones  Company's  difilcultles 
could  be  cleared  up,  or  until  advised  to  start 
again.  The  ColUnsvllle  Company  thereupon 
suspended  work  and  had  Its  employes  cover 
up  tlia  material,  etc.,  so  as  to  preserve  the 
same,  and  the  building,  until  work  should  be 
resumed.  On  the  day  after  this  conference 
involuntary  bankruptcy  proceedings  were  In- 
stituted against  the  Fred  A.  Jones  Company, 
wherein  It  was  adjudged  a  bankrupt  and  the 
appellee  Street  was  api)ointed  receiver.  A 
few  days  after  the  appointment  of  the  said 
Street  as  receiver,  he  and  the  CoUlnsville 
Company  made  a  new  contract  for  the  finish- 
ing of  the  work  which  was  to  have  been  done 
by  the  CollInsvUle  Manufacturing  Company 
imder  Its  original  contract,  and  the  receiver 
paid  the  said  company  for  the  material  and 
work  done  in  finishing  the  contract.  The 
court,  trying  the  case  without  a  Jurj',  found 
the  facts  as  substantially  stated  above,  and 
that  .there  was  a  balance  due  the  CoUlnsvlUe 
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Company  ot  92,483^,  for  labor  and  material 
farnlShed  on  the  original  contract,  for  which 
amount  Judgment  was  accordingly  entered 
against  said  bankrupt  estate,  but  appellant's 
prayer  against  the  Southern  Methodist  Uni- 
versity for  foreclosure  of  a  mechanic's  lien 
was  denied. 

[1]  The  only  question  on  this  appeal  is  as 
to  the  action  of  the  court  in  denying  appel- 
lant a  foreclosure  of  a  mechanic's  lien  on  the 
property  on  which  it  worked.  Appellant's 
position  is  that  the  contract  was  breached  by 
the  failure  of  the  Jones  Company  to  pay  it 
the  monthly  estimates  of  the  amount  due  on 
its  contract  and  by  the  direction  to  quit  work, 
and  that  it  thereupon  had  the  right  to  treat 
the  contract  as  rescinded  and  recover  on 
quantum  meruit  for  the  value  of  the  material 
and  labor  fhmished,  and  in  such  a  suit  the 
party  breaching  the  contract  could  have  no 
benefit  of  any  of  its  provisions,  and  hence  it 
could  not  be  set  up  to  defeat  the  lien  which 
the  law  gave  appellant  In  the  consideration 
of  the  question  it  is  first  necessary  to  decide 
as  to  the  effect  on  the  contract  of  the  acts 
of  the  parties  as  above  set  forth.  There  was 
never  any  express  declaration  on  the  part 
of  the  Colllnsvllle  Company  that  it  elected 
to  resdnd  the  contract  by  reason  of  the  acts 
which  It  alleged  constituted  a  breach  thereof. 
If  the  failure  to  pay  an  Installment  when 
due,  or  the  direction  to  oease  work  tempora- 
rily, ctmatltuted  sudi  a  breach  as  would  au- 
thorize appellant  to  terminate  the  contract, 
it  could  waive  this  right.  If  it  saw  fit  to  do 
so.  All  of  appellant's  actions  prior  to  the 
appointment  of  the  receiver  were  Inconsistent 
with  a  determination  on  its  part  to  terminate 
the  contract;  for  when  the  embarrassment 
of  the  Jones  Company  was  made  known  to 
it,  and  said  company  advised  appellant  to 
quit  work  until  It  became  known  what  would 
be  the  outcome  of  the  matter,  appellant  ac- 
quiesced in  this  suggestion,  so  that  we  do  not 
tliink  It  can  be  concluded  that  the  contract 
was  then  considered  as  being  at  an  end  by 
eitlier  party  to  it. 

[J]  Upon  the  appointment  of  a  receiver, 
when,  the  new  contract  was  entered  into  be- 
twieen  him  and  appellant  for  finishing  the 
work,  there  was  still  no  express  claim  on 
the  part  of  the  appellant  that  the  old  con- 
tract had  been  forfeited.  Appellant's  man- 
ager simply  testified  that  the  receiver  was 
willing  to  make  a  new  contract,  and  the  mat- 
ter was  handled  in  that  way,  as  he  preferred 
that  arrangement  This,  we  think,  indicates 
not  an  intention  to  absolutely  rescind  the 
old  contract  and  annul  Its  terms  as  governing 
rights  already  accrued  under  it,  but  merely 
evidences  a  mutual  abandonment  of  further 
performance  thereof,  which  would  leave  the 
rights  of  the  parties  already  accrued  under  it 
to  be  determined  by  its  terms.  Alabama 
Oil  &  Pipe  Line  Co.  v.  Sun  Co.,  99  Tex.  606, 
92  8.  W.  253,  and  authorities  there  dted. 
The  subsequent  acts  of  appellant  are  in  ac- 


cord with  this  conclaslon.  Appellant,  after 
the  execution  of  the  new  contract  with  the 
receiver,  filed  a  sworn  account  and  had  It 
recorded  in  the  mechanic's  lien  records,  but 
did  not  Include  In  this  account,  which  it 
filed  in  the  attempt  to  fix  its  lien,  an  Itemized 
statement  of  the  material  and  labor  furnished 
and  of  the  reasonable  value  thereof.  Indepen- 
dent of  the  contract  but  simply  debited  the 
Jones  Company  with  the  amount  due  "as  per 
original  contract,"  and  credited  It  with  the 
sums  received  from  the  Jones  Company  and 
from  the  receiver  on  the  new  contract,  and 
stated  in  the  affidavit  that  the  material  and 
labor  were  furnished  "to  said  Fred  A.  Jones 
Building  Company  under  and  by  virtue  of  Its 
contract  between  said  Colllnsvllle  Manufactur- 
ing Company  and  said  Fred  A.  Jones  Build- 
ing Company."  No  itemised  statement  of 
such  material  and  labor,  and  the  value  there- 
of, independent  of  the  contract,  was  contained 
In  the  pleading  or  proof  of  the  Colllnsvllle 
Company,  but  the  recovery  was  based  on 
compensation  fixed  by  the  contract  The 
court  below  made  no  express  finding  as  to 
whether  the  contract  was  breached  by  the 
Jones  Company  and  rescinded  on  sndi  ac- 
count by  the  Colllnsvllle  Company,  and  under 
the  facts  stated  we  do  not  think  that  the 
appellant  may  ptaperls  treat  the  recovery 
herein  as  being  on  the  quantum  meruit 

[3]  But,  even  if  the  contract  had  been 
treated  by  appellant  as  being  breached  and 
ended,  and  he  had  proceeded  to  recover  strict- 
ly on  the  quantum  meruit,  we  are  Inclined 
to  think  that  it  stlU  would  not  be  entitled  to 
a  mechanic's  lien  on  the  property  of  the 
Southern  Methodist  University.  It  is  true 
that  when  full  performance  of  a  contract  is 
prevented  by  the  wrongful  act  of  one  of  the 
parties  after  partial  performance  by  the 
other,  the  party  not  in  default  may  either 
sue  on  the  contract  or  proceed  as  if  there 
had  been  no  contract  and  recover  the  reason- 
able value  of  the  service  performed.  Hearne 
V.  Garrett,  49  Tex.  619;  Davidson  v.  lAugh- 
lln,  138  Cal.  320,  71  Pac.  345,  6  L.  R.  A.  (N. 
S.)  684,  note ;  5  Corpus  Juris,  1388.  But  we 
doubt  whether  these  principles  can  properly 
be  applied  to  the  situation  created  by  the 
facts  in  this  case.  The  existence  of  a  me- 
chanic's lien  relates  to  the  time  of  the  fur- 
nishing of  the  material  or  doing  the  work. 
While  the  law  provides  for  the  filing  of  the 
contract  under  which  the  material  was  far- 
nlshed  and  the  work  done,  or,  in  the  absence 
of  a  contract  an  itemized  statement  of  the 
account  within  a  stated  period  after  the  in- 
debtedness shall  have  accrued  (R.  S.  art 
5622),  such  compliance  with  the  law  merely 
fixes  the  lien  which  was  created  by  law  at 
the  time  the  material  and  labor  went  Into  the 
improvement,  and  the  lien  relates  back  to 
such  time.  Trammell  v.  Mount,  68  Tex. 
210,  4  S.  W.  378,  2  Am.  St.  Rep.  479;  Keat- 
ing Imp.  &  Machine  Co.  v.  Marshall  mectilc 
Light  Sc  Power  Co.,  74  Tex.  e06,  12  S.  W. 
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489;  Warner  Elevator  Mfg.  Oo.  v.  Maverick, 
88  Tex.  489,  30  8.  W.  ^SS,  31  S.  W.  353,  499. 
Now,  at  the  time  the  material  was  fnrnlshed 
and  the  work  done  by  appellant.  It  was*  pro- 
ceeding under  a  contract  which  the  article 
of  the  statute  above  referred  to  contemplated 
it  would  file,  and  which  expressly  waived  the 
lien.  Therefore  no  Hen  was  created  on  the 
property  of  the  appellee  Southern  Methodist 
University  at  such  time.  Any  lien  on  said 
property,  created  by  transactions  between 
the  Jones  Company  and  the  CoUlnsvllle  Com- 
pany, In  order  to  have  any  validity,  mnst 
necessarily  be  a  creature  of  law,  as  such 
parties  could  not,  by  agreement,  create  a 
lien  on  the  property  of  a  third  person.  It 
seems  to  us  that,  if  at  the  time  the  material 
and  labor  Is  put  Into  the  buUdlng  no  Hen 
exists,  then  no  SMbsequent  acts  of  third 
parties  could  thereafter  create  such  a  Hen. 
The  authorltlefl  are  numerous  to  the  effect 
that  a  mechanic's  Uen  may  be  waived.  Pope 
V.  Graham  Co.,  44  Tex.  199;  27  Cyc.  261; 
Jones  on  Liens,  {  1500 ;  BockeU  on  Mechanics' 
Lriens,  173.  And  there  are  also  authorities 
holding  that,  if  the  lien  ia  once  waived,  It 
cannot  be  revived.  27  Qyc.  266;  Center 
Greek  Mining  Co.  v.  Coyne,  164  Mo.  App.  492, 
147  S.  W.  148;  Matthews  v.  Young,  16  Misc. 
Rep.  525.  40  N.  Y.  Supp.  26;  Gray  v.  Jones, 
47  Or.  40.  81  Pae.  818. 

These  conclusions  result  in  overruling  au 
of  arpeHant's  assignments,  and  the  case  wUl 
be  affirmed. 

HALIi,  J.,  not  sitting. 


KENEDY  PASTURE  CO.  et  al.  v.   STATE 

et  al.    (No.  6626.) 

(Court   of   OivU  Appeals  of  Texas.     Jan.   24, 

1917.      On    Motion    for    Rebeanng, 

June  20,  1917.) 

1.  BotJNDAMEs  <S=>7— Lost  Cobnkbs— Inxbb- 
'sECTiNO  Links. 

Where  the  southeast  corner  of  a  survey  w 
a  known  corner,  and  there  is  nothing  to  identi^ 
its  southwest  comer,  if  a  line  did  run  south 
from  the  true  northwest  corner  to  intersect  a 
line  run  west  from  Its  southeast  corner,  the 
point  of  Intersection  will  be  the  southwest  cor- 
ner. „        ,     . 

fKd    Note.— For  other  cases,  see  Boundanes, 
Cent.  Dig.  !l  5&-65.] 

2.  Evidence   «=»318(7)— Heabsat. 

In  trespass  to  try  title,  the  affidavit  of  a 
deceased  county  surveyor,  being  a  sworn  report 
to  the  commissiraier  of  the  land  office  as  to 
what  he  did  and  found  in  making  a  survey,  was 
not  inadmissible  as  hearsay. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  IHg.  i  1199] 

3.  Appeal  and  Erbob  <S=>1050(1)— Review— 
'Hakmuess  Ebbob.  ... 

In  trespass  to  try  title,  the  admission  of  an 
affidavit  of  a  deceased  surveyor  as  to  what  he 
did  and  found  in  making  the  survey,  if  error, 
was  harmless,  the  court's  findings  not  havhig 
been  influenced  thereby. 

rEd    Note.— For'  other  cases,  see  Appeal  and 
Er^i  Cent.  Dig.  iS  1068,  1069,  4153,  4157.] 


4.  Pttblio  Lands  «=o221— Miexican  Gbawt- 
Boundabies  —  Subvky  — Innocent       Pub- 

CEA8KB.    '  . 

Where  the  owner  of  a  Mexican  grant,  the 
location  of  the  lines  and  corners  of  which  is  un- 
certain, lias  it  resurveyed  under  an  act  con- 
firming the  grant,  and  has  the  field  notes  of  the 
surveyor  returned  to  the  land  office,  and  has 
accepted  a  patent  In  accordance  therewith,  he 
is  estopped,  as  against  an  innocent  purchaser 
of  lands  outside  those  described  in  his  patent, 
to  claim  the  same,  though  they  be  in  fact  with- 
in the  bounds  of  nis  original  grant. 

[Ed.     Note.— For     other     cases,     see    Public 
Jjands,  Cent  Dig.  i§  685-097.] 
6.  Public  Lands  «=>221— Mexican  Grant — 

StiRVBY. 
Where  the  owner  of  a  Mexican  grant  has 
the  lands  resurveyed  by  the  county  surveyor, 
such  surveyor  acts  as  the  agent  of  the  owner 
and  not  of  the  state. 

[Ekl.  Note. — ^For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  685-697.] 

6.  POBLic  Lands  «=5>223(1)— Mexican  Gbant 
— Vauditt. 

A  void  Mexican  grant  of  public  lands  can 
ccmvey  neither  legal  nor  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
C!ent.  Dig.  §§  705-708.] 

7.  Public   Lands  «=»175(^— Appbopbiation 

— SUBVEYS. 

A  legal  survey  of  public  domain  is  an  appro- 
priation thereof. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §§  556,  561,  565,  566.] 

8.  Public  I^andb  «=»175(1) — Lands  Open  to 
EdNTBT— Pbiob     Appbopbiawon— Evidence. 

Const.  1876,  art.  14,  {  2,  providing  that 
land  certificates  shall  not  be  located  "uiwn  any 
land  titled  or  equitably  owned  under  color  of 
title  from  the  sovereignty  of  the  state,  evidence 
of  the  appropriation  of  which  was  on  the  coun- 
ty records  or  in  the  general  land  oflice,"  con- 
templates the  existence  of  legal  evidence  of 
such  appropriation. 

[Ed.  Note.— For  other  cases,  see  Public  lands, 
Cent.  Dig.  {  565.] 

9.  Public    Lands    <S=9l76(2)— Peiob    Appbo- 
PBIATIONS— Notice. 

The  record  of  a  void  grant  is  illegal  and  is 
not  notice  of  its  contents. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Di*.  i§  57!t-575.] 

Public  Lands  ®=>178(1)— Pbiob  Appbo- 


10. 

PBiATioNS — Evidence. 
In  trespass  to  try  title,  facts  in  the  posses- 
sion of  purchasers  of  land  included  within  the 
grant  under  which  plaintiflE  claimed  held  not 
sufiicient  to  charge  such  purchasers  with  notice 
of  the  prior  appropriation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  i  679.] 

11.  Public  Lands  <S=178(1) — Pbioe  Appbo- 
pbiation— Notice. 

In  trespass  to  try  title,  reference  in  a  deed 
to  a  grant  which,  if  valid,  would  have  conveyed 
a  legal  title,  was  not  sufiicient  to  put  grantees 
of  land  included  within  the  survey  upon  notice 
of  an  equitable  title  asserted  on  behalf  of  the 
original  owner. 

[Ed  Note.— For  other  cases,  see  Pnbli"  Lands, 
Cent 'Dig.  §579.] 

12.  Vendor  and  Purchaseb  <s=>242— Bubden 
OF  Proof- Innocent  Purchasers. 

The  burden  is  on  him  who  asserts  a  prior 
equitable  title  as  against  the  legal  title  to  prove 
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that  the  h<^der  of  the  legal  title  did  not  pay 
value. 

[Ed.  Note.— Por  other  eases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §i  603-605.] 
IS.  Vendok    and    Purchaser    €=»236— Pcb- 

CHARKB8  FOB  VaL,UK—"V  ALU  ABLE  CoNSIDKB- 
ATION." 

In  trespass  to  try  title,  where  the  parties 
relied  upon  their  purchase  from  the  state,  the 
fact  that  they  paid  only  one-fortieth  of  the  pur- 
chase price  does  not  make  them  merely  pro  tan- 
to  purchasers  for  value,  since  a  valuable  con- 
sideration may  be  other  than  the  actual  pay- 
ment of  money. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {  670. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Valuable  Considera- 
tion.] 

14.  Plkadihq    <3=»245(3)— Amendment— Tijce 
Fob. 

Under  Kev.  St.  art.  1824,  providing  that  all 
amendments  to  pleadings  shall  be  filed  before 
the  parties  announce  ready  for  trial  and  not 
thereafter,  it  was  not  error,  in  trespass  to  try 
title,  to  allow  defendants,  who  have  specially 
pleaded  a  legal  title,  to  amend  so  as  to  allege  an 
equitable  title,  after  the  trial  had  proceeded  for 
10  days,  such  amendment  being  within  the  dis- 
cretion of  the  court 

[Ekl.  Note. — For  other  cases,  see  I^eading, 
Cent  Dig.  §§  658,  659.] 

15.  Evidence  ®=»349— Copies  of  Recobdb— 

liETTEBS. 

Letters  from  IVIezican  officials  to  other  offi- 
cials in  Mexico,  certified  by  their  oflicial  cus- 
todian, are  not  admissible  as  certified  copies, 
under  Rev.  St  art.  3G&4,  providing  that  copies 
of  the  record  of  all  public  officers  and  coqrts 
of  this  state,  certified  to  under  hand  and  seal, 
if  there  be  one,  of  the  lawful  possessor  of  such 
record,  shall  be  admitted  as  evidence,  and  arti- 
-cle  3700,  providing  that  recorded  instruments 
may  be  admitted  in  evidence  without  proof  in 
certain  cases. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §f  1384^-1387.] 

16.  Evidence  «=36e(5)— Copies  of  Letters 
— Pbeliminaby  Proof. 

Letters  from  Mexican  officials  to  other  oflS- 
cials  in  Mexico  are  not  admissible  as  examined 
'Copies  without  extrinsic  evidence  that  they  were 
written  by  officials  to  officials  in  their  official 
capacities  and  in  the  line  of  their  official  duties, 
including  the  genuineness  of  the  signatures. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1526.] 

17.  Evidence    ®=»378(1) — Lkttebb— Authen- 
tication. 

In  trespass  to  try  title,  evidence  held  to 
show  the  genuineness  of  letters  written  by  Mex- 
ican olCcials  to  other  offlcials  to  justify  their 
admission. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §$  1648,  1655.] 

18.  -Appeal  and   Ebbob  ®=>1050(1)— Review 
—Harmless  Error. 

Id  trespass  to  try  title,  the  admission  of  let- 
ters from  a  deceased  surveyor,  notifying  certain 
parties  tliat  he  would  make  surveys  in  the 
ncii;hborbood,  if  error,  held  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1068,  1069,  4153,  4157.] 

19.  Evidence   <S=»318(2)— Heabsat. 

In  trespass  to  try  title,  letters  written  by 
Mexican  officials  to  other  officials,  relative  to 
the  original  grant  of  land  in  question,  were  not 


inadmissible  as  hearsay,  where  the  writers  were 
dead  and  there  was  circumstantial  guaranty  of 
genuineness, 

[Ed,  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1194.] 

On  Miotion  for  Rehearing. 

20.  PuBiiio  Lands  ^=»176(7)—LooAnow— No- 
tice OF  Obioinai.  Grant. 

In  trespass  to  try  title,  evidence  held  not  to 
sustain  a  finding  that,  when  defendant's  pred- 
ecessor located  his  survey,  be  had  notice  that  a 
certain  person  had  seen  what  appeared  to  be 
an  original  grant  of  land  to  another; 

[Ed.  Note.— For  other  cases,  sec  Public  Lands, 
Cent.  Dig.  g§  561,  570.] 

21.  Boundaries    «=3(3)  —  Calls  —  Coubses 
and  Distances. 

A  call  for  a  well-known  natural  object  con- 
trols a  call  for  a  point  on  a  line  fixed  by  the 
surveyor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  6-19.] 

22.  TBBSPAsa  to  Tbt  Title  $=>34— Pleadinq 

— ^DlSOLAIMEB. 

Under  Rev.  St  art  7752,  providing  that, 
where  defendant  claims  a  part  of  the  premises 
only,  the  answer  shall  be  equivalent  to  a  dis- 
claimer of  the  balance,  where  a  defendant  in 
trespass  to  try  title  pleads  not  guilty,  and  also 
specially  pleads  his  title  to  all  lands  in  contro- 
versy, the  plea  of  not  guilty  will  be  disregarded. 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  Charles  A.  Wilcox,  Judge. 

Trespass  to  try  title  by  the  state  of  Texas 
and  others  against  the  Kenedy  Pasture  Com- 
pany and  others.  Judgment  for  plalntllTs, 
and  defendants  appeal.  Affirmed,  and  re- 
hearing denied  In  part  and  in  part  granted. 

Jas.  B.  Wells,  of  BrownsvUle,  and  White^ 
Cartledge  &  Graves,  of  Austin,  for  appellant 
Kenedy  Pasture  Co.  Jas.  B.  Wells,  of 
Brownsville,  6.  R.  Scott,  Boone  &  Pope,  of 
Corpus  Chrlstl,  and  White,  Cartledge  & 
Oraves,  of  Austin,  for  appellants  J.  G.  Ken- 
edy and  otfiers.  Ball  &  Seellgson  and  C.  W. 
Trueheart,  all  of  San  Antonio,  for  appellees 
Tarut  and  others.  John  L.  Terrell,  of  Dal- 
las, and  Lyndsay  D.  Hawkins,  of  Austin,  for 
appellees  Tlndall  and  others.  B.  F.  Looney, 
Atty.  Gen,,  and  G.  B.  Smedley,  Asat  Atty. 
Gen.,  for  the  State. 

JENKINS,  J.  This  suit  was  brought  by 
the  state  of  Texas  against  the  Kenedy  Pas- 
ture Company,  a  corporation,  John  G.  Kene- 
dy, and  126  other  defendants,  whose  number 
was  Increased  by  consolidation  with  other 
suits,  and  by  pleas  of  intervention,  most  of 
whom  were  Mexicans,  claiming  as  the  heirs 
of  Pedro  Vlllareal,  and  assignees  of  such 
heirs.  Said  Mexican  defendants  and  those 
claiming  under  them,  except  the  Kenedy  Pas- 
ture Company,  w^ill  hereinafter  be  referred  to 
as  the  "Mexican  Defendants,"  The  defend- 
ants G.  T.  Tiudall  and  wife,  A.  C.  TindalU 
Mrs.  B.  M.  Jefters,  a  widow,  George  M. 
Crocker,  Prank  B.  Crocker,  Arthur  Verne 
Crocker,  and  Ann  Boyd,  who  purchased  from 
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the  state  19  sections  of  sdio<d  land  InTolTed 
herein,  will  hereinafter  be  referred  to  as 
'•Purchasers  from  the  State."  The  defend- 
imts  Byrdle  T.  Tarut,  CSias.  Tarut,  B.  L. 
Ball,  Aggie  F.  Ramsey,  I/.  O.  Ramsey,  B.  F. 
Deattierage,  Ophle  F.  OolUns,  Ermengard 
Collins.  Robert  S.  Collins,  and  D.  W.  Light 
will  bereinafter  be  referred  to  as  the  "Fant 
Heirs." 

The  land  described  in  the  state's  petition 
may  be  briefly  described  as  iiounded  on  the 
north  by  Olmos  creek  ;  on  the  east  by  El  Pals- 
tle  and  Las  Barrosas  grants;  on  the  south 
by  Las  Barrosas  and  the  San  Antonio  del 
Endnal  grants;  and  on  the  west  by  the  San- 
ta Rosa  de  Arriba  grant. 

The  following  sketch  will  aid  In  under- 
standing both  the  issues  Involved  and  the 
findings  of  facts: 


state,  and  the  Fant  heirs,  alternate  railroad 

certificates  have  been  located,  and  are  claim- 
ed by  defendants  herein  as  the  owners  o* 
such  certificates  and  the  land  located  by  vlr 
tue  of  the  same,  and  as  imrchasers  from  th« 
state  of  the  school  sections.  The  defendants 
the"  Kenedy  Pasture  Company,  John  G.  Kene- 
dy, and  the  Mexican  defendants  claim  that 
the  Santa  Rosa  de  Aba]o  (the  low^r  Santa 
Rosa,  which  will  hereafter  be  referred  to 
as  the  Abajo)  Is  a  valid  Mexican  grant,  to 
the  extent,  at  least,  of  conferring  an  equita- 
ble title  upon  the  grantee,  Pedro  Vlllareal, 
and  those  claiming  under  him,  and  that  said 
survey  is  located  about  1,900  varas  further 
west  than,  as  claimed  by  the  state,  the  pur- 
chasers from  the  state,  and  the  Fant  heirs. 

The  Issues  raised  by  the  pleadings  are  the 
validity  of  the  Abajo  grant,  the  boundaries 
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According  to  the  contention  of  appellants, 
these  rarveys  shoAld  be  located  aboat  ,a  mile 
further  west. 

The  alternate  secticns  cover  the  Abajo. 

The  Crocker  sections  1  to  11  lie  west  of  the 
Abajo  as  here  located. 

Upon  the  land  nmiked  on  the  above  dcet«dx 
*8anta  Rom  de  Abajo,"  as  Its  location  Is 
Maimed  by  the  state,  the  puKhasers  from  the 

]96  S.W.-19 


of  said  grant,  est<^pel,  Innocent  purchase, 
and  limitaticm. 

Findings  of  Fact 

(1)  La  Parra,  a  15-lea^e  survey,  was  sur- 
veyed by  Fuentes,  August,  15, 1832. 

(2)  El  Paistle,  Santa  Rosa  de  Abajo,  Santa 
Rosa  de  Arriba  (hereinafter  referred  to  as 
Arriba),  and  Las  Barrosas  were  crarveyed  i^ 
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the  same  surveyor,  viz.  Canales,  at  about  tbe 
same  time,  to  wit,  in  December,  1832. 

(3)  As  originally  surveyed,  Bl  Paistle  ad- 
joins La  Parra,  Abajo  adjoins  EI  Paistle,  and 
Arriba  adjoins  AbaJo. 

(4)  The  original  field  notes  of  La  Parra, 
AbaJo,  and  Arriba  appear  in  the  record;  the 
original  field  notes  of  El  Paistle  do  not. 

(5)  La  Parra,  El  Paistle,  and  Arriba  were 
confirmed  by  the  state  by  the  act  of  February 
10,  1852 ;  AbaJo  has  never  been  conflnued. 

(6)  On  April  12,  1848,  the  governor  of 
Tamaulipas  Issued  a  grant  to  Pedro  Vlllareal 
for  the  AbaJo  survey.  This  grant,  having 
attached  theretoi  as  a  part  thereof  the  field 
notes  of  said  survey,  purporting  to  have  been 
legally  made  for  Pedro  Vlllareal  In  Decem- 
ber, 1832,  and  reciting  that  said  Vlllareal 
paid  Into  the  treasury  of  said  state  on  Janu- 
ary 18, 1833,  the  appraised  value  of  said  land 
($165),  was  filed  by  Col.  W.  A.  Craft,  as 
agent  for  the  heirs  of  Pedro  Vlllareal,  with 
the  county  clerk  of  Cameron  county,  where 
the  land  was  situated,  August  8, 1879,  and  by 
said  clerk  recorded  In  the  deed  recewds  of 
said  county  on  same  day. 

(7)  Said  grant  was  filed  by  said  Craft  with 
the  county  surveyor  of  Cameron  county,  Au- 
gust 18, 1879,  with  request  that  said  surveyor 
survey  said  AbaJo  grant,  and  return  the  field 
notes  to  the  general  land  office. 

(8)  On  November  28,  1879,  J.  J.  Cocke, 
county  survej-or  of  Cameron  county,  surveyed 
the  AbaJo  grant,  as  requested  by  Col.  Craft, 
recorded  his  field  notes  in  his  office,  and  re- 
turned the  same  to  the  land  office,  and  the 
same  were  there  filed  December  31, 1879,  and 
indorsed,  "Covered  by  S.  2029  ahd  2030  and 
S.  2376  to  2392;  otherwise  correct  map  of 
Cameron,  Hidalgo,  and  Nueces  Co.*s,  June 
11/86." 

(9)  The  said  field  notes  of  AbaJo,  as  made 
by  J.  J.  Cocke  for  the  heirs  o£  Vlllareal,  lo- 
cated the  AbaJo  as  claimed  herein  by  the 
state,  the  purchasers  from  the  state,  and  the 
Fant  heirs. 

(10)  On  February  9,  1880,  J.  J.  Parker  filed 
an  application  with  J.  J.  Codte,  the  county 

'  surveyor  of  (Jameron  county,  for  a  survey  of 
five  sections  of  land,  and  again  on  April  23, 

1880,  for  12  sections,  on  land  Included  in  the 
AbaJo  as  surveyed  by  him  for  the  heirs  of 
Vlllareal.  Those  files  were  abandoned,  and 
in  lieu  thereof  said  Parker  on  November  9, 

1881,  filed  the  following  application: 

"Santa  Bosa,  November  6th,  1881. 
"J.  J.  Cocke,  Esq.,  Surveyor  of  Cameron  Oo. 
Tex. — Sir:  You  will  please  cause  to  be  surveyed 
for  me  as  soon  as  possible  (5)  five  alternate  land 
certificates. in  alternate  sections  of  the  Central 
&  Montgomery  R.  R.  Co.,  Nos.  368,  369,  870, 
371,  and  3T2,  locatiug  the  same  upon  the  east 
side  of  a  portion  of  a  tract  of  land  in  Cameron 
county,  Texas,  luiown  as  Santa  Rosa  de  Abajo, 
lying  adjoining  upon  the  eastern  side  of  the 
tract  of  land  known  as  Santa  Rosa  now  occu- 
pied by  me;  and  also  survey  (or  me  in  alternate 
Kctiona  the  (12)  twelve  alternate  land  certifi- 
cates of  the  Oulf^  Colorado  &  Santa  Fi  B.  B. 


Co.,  Nob.  1085,  1086,  lO&f,  1080,  1000,  1091, 
1092,  1093.  10^,  1095,  and  1096,  surveying  and 
locating  the  last-mentioned  twelve  certificatee 
upon  the  western  portion  of  said  tract  of  land 
known  as  Santa  Bosa  de  Abajo,  in  said  county 
of  Cameron  and  state  of  Texas,  all  of  which  said 
certificates  are  on  file  in  your  office. 

"[Signed]  F.  J.  Parker." 

(11)  By  virtue  of  these  certificates  and 
two  other  alternate  certificates,  J.  J.  Cocke, 
county  surveyor  of  Cameron  county,  surveyed 
for  F.  J.  Pariter  19  sections,  with  their  alter- 
nates for  the  school  fund,  and  the  field  notes 
thereof  were  filed  in  the  land  office  January 
25,  1882.  The  said  19  sections  and  alternates 
cover  the  Abajo  as  Its  location  is  claimed 
by  appellees. 

(12)  The  19  sections  above  referred  to  were 
patented  October  10,  11.  12,  13,  and  31,  1888. 

(13)  Nine  of  said  alternate  sections  are 
claimed  by  the  defendants  referred  to  In  the 
opinion  herein  as  the  purchasers  from  the 
state. 

(14)  In  1859,  F.  A,  BluCher,  county  sur- 
veyor of  Cameron  county,  by  virtue  of  the 
act  of  1852,  surveyed,  for  parties  claimlQg  t© 
be  the  owners  thereof.  La  Parra,  EH  Paistle, 
and  Arriba,  and  said  grants  were  patented 
as  surveyed  by  him. 

(15)  El  Paistle  and  Las  Barrosas  were  stir- 
veyed  for  Mifflin  Kenedy,  who  procured  pat- 
ents on  same  as  surveyed  by  Blucher. 

(16)  Blucher's  surveys  located  La  Parra, 
El  Paistle,  Arriba,  and  Las  Barrosas  aa 
claimed  by  appellees. 

(17)  On  May  29,  1882,  Mifflin  Kenedy  con- 
veyed to  the  Kenedy  Pasture  Company  the 
Paistle  and  Barrosas  surveys,  describing  the 
same  as  described  In  their  patents. 

(18)  At  the  time  Canales  made  the  Abajo 
survey,  Pedro  Vlllareal  was  In  possession 
of  the  same,  and  remained  In  possession.  In 
person  or  by  agents,  using  the  sam^  for 
grazing  stock,  until  1850  or  1860,  since  which 
time  no  one  claiming  under  said  Vlllareal 
has  occupied  or  been  In  possession  of  said 
tract  of  land  or  ai^  part  thereof,  and  the 
evidence  does  not  show  that  Vlllareal,  or 
his  heirs  or  assigns,  have  ever  paid  any 
taxes  thereon, 

(19)  In  1878,  or  prior  thereto,  F.  J.  Parker 
erected  a  fence  approximately  along  the  west 
line  of  Abajo,  as  claimed  by  appellees,  ex- 
tending Ihe  same  so  as  to  Inclose  the  Arriba 
and  other  lands  to  the  west,  then  dalmed 
by  Parker. 

(20)  In  1883  the  Kenedy  'Pasture  Company 
erected  a  fence  along  the  west  line  of  the 
Bl  Paistle  as  herein  claimed  by  it.  Inclosing 
that  survey  and  other  lands  owned  by  it  to 
the  east. 

(21)  In  1886  the  Kenedif  Pasture  Company 
erected  a  fence  along  the  norUi  line  of  La« 
Barrosas  as  patented. 

(22)  Eleven  sectlona  'dalmed  by  the  pur- 
chasers from  the  state  lie  west  of  the  Ai»ia 
as  claimed  by  app^eea^  bat  are  Included 
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In  Raid  snrvey.  If  tbe  same  be  located  ss 
claimed  by  appellants. 

(23)  The  Kenedy  Pastnre  Company  la  the 
owner  of  El  Palstle  and  Las  Barrosas ;  John 
G.  Kenedy  et  al.  hare  a  chain  of  title  from 
the  heira  of  Pedro  Ylllareal  to  the  Aba  jo 
grant;  the  BYint  heirs  are  the  owners,  under 
a  regular  chain  of  title  from  the  patentee 
to  the  19  odd  sections  located  by  Parker,  and 
also  of  the  Arriba.  The  purchasers  from  the 
state  bought  upon  condition  of  settlement, 
paying  1/40  of  the  purchase  money.  They 
hare  completed  their  occupation  and  made 
proof  of  the  same,  and  fhelr  purchases  are 
in  good  standing  In  the  land  office. 

(24)  Of  the  even-numbered  sections  located 
by  Parker,  for  the  school  fund,  sections  2, 
SO  and  82,  and  84  were  sold  to  persons  not 
parties  to  this  suit,  but  such  sales  were  can- 
celed. Sections  52,  56,  and  58  were  sold  to 
Dayton  Moses  as  detached  school  land.  Sec- 
tions 4  and  60  have  never  been  sold  by  the 
state.  Section  68  has  been  sold  by  the  state, 
and  Is  now  owned  by  the  Kenedy  Pasture 
Company. 

The  court  fixed  the  boundaries  of  El  Pals- 
tle and  the  Santa  Rosa  de  Abajo  as  claimed 
by  the  state,  the  Fant  heirs,  and  the  pur- 
ohasers  from  the  state,  and  rendered  Judg- 
ment in  favor  of  said  parties  for  all  of  the 
lands  claimed  by  them,  respectively,  except 
as  to  sections  2,  80,  82,  84,  62,  65,  58,  and  68, 
ns  to  which  sections  it  rendered  Judgment 
against  the  state  on  the  ground,  as  to  all  of 
said  sections  still  owned  by  the  state,  that 
Pedro  VUlareal  acquired  an  equitable  title 
from  the  state  of  Tamaulipas  to  the  Abajo 
survey,  which  is  good  as  against  the  state, 
but  not  good  as  against  those  who  held  un- 
der patents  from  the  state,  and  as  purchasers 
for  value,  without  notice;. 

Such  additional  facts  as  are  necessary  to 
be  found  in  order  for  a  decision  of  the  issues 
herein  wUl  be  stated  in  the  opinion. 

Opinion. 

By  reason  of  the  size  of  tbe  record  and  the 
importance  of  the  questions  Involved  In  this 
case,  our  opinion  herein  wlU  necessarily  be 
lengthy.  There  are  1103  pages  of  the  record 
and  statement  of  facts,  and  the  briefs  ag- 
gregate 991  pages. 

Wo  will  first  consider  the  Issue  of  bound- 
ary. The  trial  court  found  the  boundary  of 
the  Abajo  survey  to  be  as  claimed  by  the 
appellees.  We  think  that  the  evldehce  sus- 
tains this  finding.  We  shall  not  undertake 
to  set  oat  all  of  the  evidence  on  this  Issue, 
but  011I7  enough  to  show  our  reason  for  the 
conclusion  which  we  have  reached. 

As  Abajo  joins  El  Palstle,  and  El  Palstle 
Joins  La  Parra,  it  la  tmportant  to  ascertain 
the  western  boundary  of  ha.  Parra.  Both 
the  original  field  notes  of  La  Parra,. and  the 
field  notes  of  the  same  as  surveyed  by  Blu- 
Cher,  call  for  La  Parra  to  begin  at  Paso  Anrho 
(wide  crossing),  on  OUnos  creel;,  for.  Its  north- 


west corner.  There  is  no  controversy  as  to 
where  Blocher  located  this  comer,  but  appel- 
lants say  that  this  Is  not  the  original  cor- 
ner, for  tbe  reason'  that  it  Is  not  on  Olmos 
creek,  bat  on  a  lagoon  or  lake  into  which 
Olmoe  oupties.  .  The  evidence  of  French, 
a  surveyor,  familiar  with  the  country,  and 
witness  for  appellants,  on  this  point  is: 

"I  should  not  call  it  Olmos  creek  where  Paso 
Ancbo  is  placed  (by  Blucher),  still  one  miirht 
call  it  Olmos  creek.  It  ia  hard  to  say  where 
the  creek  ends  and  the  lagoon  begins." 

It  Ifi  shown  that  there  Is  a  crossing,  about 
a  mile  up  the  creek,  where  appellants  Claim 
Paso  Ancho  to  be,  and  It  was  the  opinion  of 
all  of  the  vritnessee  who  testifled  on  this 
point  that  the  water  was  too  deep  to  be 
crossed  where  Blucher  placed  Paso  Audio. 
There  are  old  roads  that  lead  to  tbe  creek 
or  lagoon  where  Bludier  placed  Paso  Andio, 
bat  they  lead  up  the  creek  and  cross  at  or 
near  where  appellants  claim  Paso  Ancho  to 
be.  The  crossing  here  Is  not  confined  to  one 
Itooe,  but  covers  a  space  of  a  quarter  of  a 
mile.  Fr^ich  testified  that  It  was  the  castom 
lit  Spanish  surveys  to  name  e  comer  for 
some  natural  object  In  Its  vldnlty,  if  there 
was  one,  and  that  these  objects  were  some- 
times a  half  mile  or  a  mile  from  the  cornier. 

The  most  material  facts  which  supltort  the 
finding  of  the  trial  court  as  to  the  location 
of  Paso  Andio  are: 

[1]  (a)  The  original  S.  B.  comer  of  La 
Parra  is  a  known  corner.  There  is  nothing 
to  Identify  its  S.  W.  comer.  If  a  Une  be  run 
south  from  the  true  N.  W.  comer  of  said 
survey  to  Intersect  a  line  run  west  from  Its 
S.  E.  corner,  the  point  of  Intersection  will 
be  the  S.  W.  comer.  Bandall  v.  €H11,  7T  Tex. 
354, 14  S.  W.  134;  Forbes  v.  Withers,  71  Tex. 
307,  9  S.  W.  154;  State  v.  Palacios,  150  S.  W. 
238,  on  motion  for  rehearing.  Assuming  Paso 
Ancho  to  be  where  Blucher  placed  It,  and 
running  south  to  the  intersection  of  the  south 
line,  the  west  line  of  La  Parra  as  measured 
by  Maddox  la  20,130  vrs.  Its  original  field 
notes  call  for  It  to  be  18,750  vrs. — excess  lu 
Blucher's  line  1,380  vrs.,  as  measured  by 
French  1,250  vrs.  Assuming  Paso  Ancho  to 
be  where  appellants  claim  it  to  be,  and  run 
south  to  the  Intersection  of  the  line  run  west 
from  the  S.  E.  comer  of  La  Parra,  the  ex- 
cess is  about  3,000  vrs. 

The  explanatory  map  of  Fuentes,  made  a 
part  of  his  field  notes,  shows  that  a  body  of 
water  comes  into  the  creek  from  the  south- 
west at  Paso  Ancho,  This  body  of  water 
is  shown  on  all  of  tbe  official  maps,  dating 
back:  from  the  first  of  such  maps.  There  is 
such  a  tHK^.y  of  water  at  Paso  Ancho  as  lo- 
cated by  Blucher,  but  there  Is  no  such  body 
of  water  at  any  point  above  on  Olmos  creek. 

The  Fuentes  field  notes  of  La  Parra  call 
to  run  from  its  S.  W.  comer  west  8,000  vrs. 
anived  opposite  the  Mayote  (Motte)  de  Tlo 
(3ullas.  This  motte  was  evidently  a  prcral- 
nent  and  well-known  object  when  the  origi- 
nal survey  was  maide,  and  bda  .remained  such 


Digitized  by 


Google 


292 


196  SOUTHWESTBBN  KEPOBTER- 


CTex. 


to  the  present  time.   The  official  under  whosa 
direction  La  Parra  was  surveyed  says: 

"I,  the  said  Jndge,  *  «  «  proceeded  to  the 
inspection  of  the  place  cailed  La  Parra  (a 
place  wliere  vines  grow  upon  stakes  or  a  waUj 
and  Motos  de  Tio  Cullas,  directing  myself  from 
north  to  south  to  the  place  San  Joaquin  (8.  W. 
corner  of  La  Parra),  and  thence  from  west  to 
east  to  the  Moyote  de  lio  Cullas,  I  saw  that 
the  land  is  prairie,"  etc. 

Judge  James  B.  Wells,  one  of  appellants' 
attorneys,  who  is  shown  to  be  familiar  with 
that  section  of  the  country,  testified  that  Tio 
Oullas  "is  a  well  known  motte>  fiimillar  to 
every  one  in  that  country,  so  far  as  I  know." 

The  call  for  this  motte  fits  the  distance 
from  the  S.  W.  comer  of  La  Parra  as  found 
by  Blucher,  but,  as  said  comer  is  claimed  by 
appellants,  the  distance  to  said  motte  is  ex- 
cessive by  about  1,900  vrs. 

The  field  notes  of  Abajo  call  for  Mirasoles 
(sunflowers)  for  its  N.  E.  comer,  and  Alcatraz 
(pelican)  for  Its  N.  W.  comer.  Mirasoles  is 
also  called  for  as  the  N.  W.  comer  of  Bl 
Paistle.  Sunflowers  grow  along  the  bank  of 
th^  creek  generally,  and  nothing  is  found 
resembling  a  pelican.  So  the  names  of  these 
comers  do  not  aid  in  their  identification. 
The  field  notes  of  AbaJo  consist  of  the  follow- 
ing sketch  and  explanation  thereof  made  by 
Canales: 


fi>rg«/tf«w., 


The  figures  44,  310,  etc.,  on  said  sketch  in- 
dicate cords.  A  cord  is  60  rrs.  Beginning  at 
Mlraflores,  as  located  by  Blucher,  and  found 
by  the  trial  court,  point  "a"  on  the  sketch, 
and  running  thence  south  242000  vrs.,  and 
thence  west,  Olmos  creek  will  be  crossed  at 
1,400  vrs.;  and  to  continue  said  line  west, 
and  thence  soutb  and  west,  as  shown  by  the 
sketch,  it  would  remain  on  the  north  side  of 
the  creek,  and  place  the  N.  W.  comer  north 
of  the  creek.  On  the  other  hand,  beginning  at 
Mirafiores,  as  placed  by  appellants,  and  run- 
ning south  2,200  vrs.,  thence  west  6,950  vrs., 
thence  south  500  vrs.,  and  theiice  east  1,516 
vrs.,  as  shown  by  the  sketch  made  by  Ca- 
nales, the  &ii  of  the  second  line  will  not  be 
on  the  creek,  but  south  of  it  about  600  vrs.. 
and  Alcatraz,  as  thus  placed,  will  be  alwut 
1,200  vrs.  south  of  the  creek. 

Beginning  at  Alcatraz,  as  found  by  the 
court,  and  reversing  the  calls  shown  on  said 
sketch,  they  practically  fit  the  calls  for  the 
creek,  except  that  the  last  call  must  be  ex- 
tended about  800  vrs.  to  reach  the  creek  at 
the  N.  E.  comer.  Beginning  at  Alcatraz,  as 
claimed  by  appellants,  and  reversing  tlie 
calls,  would  put  the  end  of  the  second  ran 
about  700  vrs.  north  of  the  creek,  and  the 
last  run  made  to  the  creek  would  be  too  short 
by  about  1,000  vrs.  By  reversing  the 
calls  from  Alcatraz,  as  fixed  by  the  court, 
or,  what  amounts  to  the  same  thing,  ex- 
tending the  call  south  fr<nn  the  point  "a" 
about  800  vrs.,  the  survey  will  conform 
to  the  description  given  it  by  Canales,  viz. 
a  hexagon  and  triangles.  It  cannot  be  made 
to  conform  to  this  description  If  Mirasoles 
and  Alcatraz  be  placed  where  appellants 
claim  them  to  be. 

The  Oanales  sketch  shows  that  the  length 
of  the  west  line  exceeds  the  length  of  the 
east  line  by  2,700  vrs.  As  fixed  by  the  court, 
the  lengths  of  these  lines  lack  only  90  vrs.  of 
fitting  these  calls,  which  is  as  near  as  any 
two  sets  of  chain  carriers  could  measure, 
considering  the  lengths  of  the  lines.  These 
lines,  if  Mirasoles  and  Alcatraz  be  located 
as  claimed  by  appellants,  will  lack  1,621  vrs. 
of  fitting  these  calls.  The  -Canales  sketch 
explains  the  difference  in  the  length  of 
these  lines  by  showing  that  Mirasoles  is  be- 
low a  long  bend  of  Olmos  creek.  There  is 
but  one  such  bend  in  this  creek,  and,  to  con- 
form to  the  field  notes  of  Abajo,  Mirasoles 
must  be  placed  below  it  The  trial  court  so 
placed  it.  As  placed  by  appellants,  Mirasoles 
is  al>ove'  this  bend. 

The  evidence  shows  that  there  are  large 
rocks  buried  in  the  ground  almost  even  with 
the  surface  at  the  places  where  appellants 
claim  Paso  Ancho,  Mirasoles,  and  Alcatraz 
to  be — ^when  and  by  whom  so  placed  is  not 
made  to  appear.  The  testimony  of  some  of 
the  Mexican  witnesses  would  have  Justified 
the  flndlng,  if  they  were  believed,  that  these 
rocks  had  been  in  their  present  positions 
since  1864  or  1866.  How  much  credence  the 
trial  court  gave  to  this  testimony  we  are 
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iinaUe  to  say.  Codce,  who  nui  out  these 
surveys  In  1883  for  Mlfflio  Kenedy,  and  plac- 
ed their  comers  as  sow  claimed  by  appel- 
lants, did  not  find  any  of  these  rocks,  which 
raises  the  suspicloiQ  that  they  were  placed 
where  now  found  to  conform  to  Cocke's  sur- 
vey. No  rocks  at  comers  are  called  for  in 
tbe  original  field  notes.  The  J.  J.  Cocke 
above  referred  to  is  the  same  surveyor  who 
In  1870  surveyed  the  Abajo  for  Col  Craft, 
aseut  of  the  h^irg  of  Villareal,  and  placed  its 
corners  as  found  by  the  trial  court 

There  is  niaterial  testimony  in  the  record 
with  reference  to  the  Arriba  which  supports 
the  finding  of  the  court  on  ,the  issue  of 
boundary,  but  we  do  not  deem  it  necessary 
to  set  it  out  as,  in  our  opinion,  the  evi- 
dence is  sufficient  to  sustain  the  finding  of 
the  trial  court  upon  the  issue  of  boundary 
without  reference  to  the  Arriba.  • 

[2]  Appellants  assign  error  upon  the  ad- 
mission of  an  affidavit  made  by  Blucher  in 
1S71  as  to  what  he  found  when  he  made  the 
Arriba  survey,  the  grounds  of  such  objection 
being  that  it  is  hearsay,  ex  parte,  and  con- 
clusions of  the  affiant  The  court  qualified 
apiiellants'  bill  of  exceptions  by  showing 
that  be  stated  at  the  time  that  same  was  in- 
troduced that  he  would  not  consider  any 
part  of  said  affidavit,  except  the  statements 
of  Blucher  as  to  what  he  did  and  found  in 
making  the  original  survey,  and  that  he  did 
not  do  90.  Blucher  made  the  resurrey  of  the 
Arriba  in  1859.  He  was  dead  at  the  time  of 
the  trial  herein.  He  was  disinterested.  For 
these  reasons  we  think  that  the  declarations 
of  Blucher  contained  in  said  affidavit  as  to 
wh«"e  he  located  the  lines  and  comers  of  the 
Arriba  wh«i  he  made  the  same  were  admis- 
sible Simpson  V.  De  Ramirez,  50  Tex.  Civ. 
Aw>.  25,  110  S.  W.  149;  Stanus  v.  Smith,  8 
Tex.  Civ.  App.  888,  30  S.  W.  262;  Ayers  ▼. 
Harris,  T7  Tex.  IIB,  13  S.  W.  768;  Tucker  v. 
Smith,  68  Tex.  478,  8  S.  W.  671. 

Xtae  Blucher  affidavit  is  a  sworn  report 
made  by  him  to  the  commissioner  of  the  land 
office  with  reference  to  the  true  location  of 
the  lines  and  comers  of  the  Arriba  survey 
by  reference  to  the  objects  found  by  him  in 
bis  original  survey  and  in  a  subsequent  sur- 
vey made  by  him. 

[3]  If,  however,  it  be  conceded  that  it  was 
error  to  admit  the  Blucher  affidavit,  which 
has  reference  only  to  the  Arriba  survey,  we 
do  not  think  this  case  should  be  reversed  for 
that  reason.  We  do  not  think  that  it  is  prob- 
able that  the  finding  of  the  court  as  to 
boundary  would  have  been  otherwise  than 
11  was  had  the  affidavit  of  Blucher  not  been 
offered  In  evidence. 

Boundary  by  Estoppel. 

If  the  Abajo  and  Barrosas  and  El  Palstle 
are  located  as  found  by  the  trial  court,  the 
sections  and  parts  of  sections  lying  between 
a  line  drawn  south  from  Mlrasoles,  as 
claimed  by  the  appellants,  to  the  north  line 
of  Las  Barrosas,  and  west  of  a  line  so  run 


from  Mlrasoles,  as  claimed  by  appellees,  are 
located  on  the  Abajo  survey ;  hut  the  claim- 
ants under  said  survey  are  estopped  from  so 
claiming  herein  for  the  reason  that  they 
have  alleged  that  the  Abajo  lies  west  from  a 
line  run  south,  from  Mlrasoles,  as  claimed  by 
them  and  accurately  described  in  their  plead- 
ings and  clearly  identified  by  the  evidence. 

If,  -on  the  other  band.  El  Palstle  and  Las 
Barrosas  are  located  as  claimed  by  appel- 
lants, the  sections  and  parts  of  sections  ly- 
ing between  the  lines  above  described  are 
upon  said  surveys.  But,  if  this  be  true,  the 
Kenedy  Pasture  Company  is  nevertheless  es- 
topped from  claiming  said  sections  and  parts 
of  sections  as  against  such  of  the  appellees, 
if  any,  who  are  purchasers  of  same  for  val- 
ue, without  notice  that  the  same  were  Includ- 
ed in  said  surveya 

[41  Where  the  owner  of  a  Mexican  grant, 
the  location  of  the  lines  and  corners  of  whlcli 
is  uncertain,  has  had  the  same  resurveyed, 
as  he  was  authorized  to  do  under  the  act  of 
1852  confirming  such  grant,  and  has  the  field 
notes  of  such  resurvey  returned  to  the  land 
office,  and  has  applied  for  and  accei>ted  a 
patent  to  such  grant  in  accordance  with  the 
field  notes  of  such  resurvey,  this  amounts  to 
a  declaration  by  him  to  the  state  and  to  all 
the  world  that  he  claims  under  said  grant  the 
lands  described  in  his  patent  and  none  other; 
and,  as  against  an  innocent  purchaser  of 
lands  outside  of  that  described  in  his  patent 
he  Is  estopped  to  claim  the  same,  though  they 
be  in  fact  within  the  bounds  of  his  grant  as 
originally  surveyed  by  the  Mexican  govern- 
ment Sullivan  V.  State,  41  Tex.  Civ.  App. 
89,  95  S.  W.  648;  Hamilton  v.  State,  152  S. 
W.  1121;  Forbes  v.  Withers,  71  Tex.  306,  9 
S.  W.  154 ;  Tlmon  v.  Whitehead,  58  Tex.  290 ; 
Land  Co.  V.  Gardner,  25  S.  W.  737 ;  New  Xork 
Land  &  T.  Ob.  v.  Gardner,  11  Tex.  Civ.  App. 
404,  32  S.  W.  786;  Hefner  v.  Downing,  57 
Tex.  581 ;  Welder  v.  Hunt,  84  Tex.  44;  U.  S. 
V.  Bosellus,  15  How.  31,  14  L.  Ed.  589  \  West 
V.  Cochran,  58  U.  S.  (17  How.)  403,  15  L.  Ed. 
115 ;  De  Arguello  v.  D.  S.,  69  U.  S.  (18  How.) 
539,  15  L.  Ed.  481. 

It]  The  hypothetical  case  above  stated  Is 
met  by  the  facts  of  this  case.  In  1859  Mif- 
flin Kenedy,  claiming  to  be  the  owner  of  El 
Palstle  and  Las  Barrosas,  had  them  resur- 
veyed by  Blucher,  the  county  surveyor  of 
Cameron  county,  who  located  the  same  as 
claimed  by  appellees,  and  plainly  marked  the 
comers,  and  such  comers  are  plainly  identi- 
fied by  the  evidence  herein.  In  making  such 
resur\'eys  Blucher  acted  as  the  agent  of  Ken- 
edy. Snllivon  V.  State,  41  Tex.  Civ.  App.  89, 
95  S.  W.  648.  The  field  notes  of  said  resur- 
veys  were  recorded  in  the  office  of  the  coun- 
ty surveyor  of  Cameron  county,  and  were 
returned  to  and  filed  in  the  land  office,  and 
Kenedy  applied  for  and  received  patents  to 
said  surveys  as  thus  resurveyed,  and  express- 
ed himself  satisfied  therewith  as  late  as 
1883.  Mifllin  Kenedy,  on  May  29,  1882,  con- 
veyed these  lands  to  the  Kenedy  I^sture 
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table  tltte  wblch  they  had  not  tberetofore 
pleaded. 

We  agree  with  the  contention  of  the  state 
that  appellants  Kenedy  et  al.  had  specially 
pleaded  that  they  had  a  legal  title  to  the 
Abajo  survey  by  virtue  of  the  grant  made  to 
VUlareal  In  1848,  which  was  attached  as  an 
exhibit  to  their  answer,  and  that  the  trial 
amendment  set  up  an  equitable  title. 

Article  1824,  R.  S.,  provides  that  all 
Amendments  to  pleadings  shall  be  filed  "be- 
fore the  parties  announce  ready  for  trial,  and 
not  thereafter."  This  statute  is  plain  and  un- 
ambiguous, and  seems  to  use  mandatory 
language;  but  the  Supreme  Court  has  held 
that  this  statute  was  directory  only,  and  that 
It  is  in  the  discreti(m  of  the  court  to  permit 
amendments  to  be  filed  after  announcement 
of  ready  for  trial.  Ry.  Co.  v.  Goldberg,  68 
Tex.  685,  6  S.  W.  824;  Radam  v.  Microbe 
Co.,  81  Tex.  122,  18  S.  W.  990,  26  Am.  St. 
Rep.  783;  Boren  v.  Blllington,  82  Tex.  137, 
18  S.  W.  101;  Canal  Co.  v.  McFarland,  94 
S.  W.  402;  Cahn  v.  Oldag,  132  S.  W.  102; 
Pltzer  y.  Dedier,  135  S.  W.  161;  and  many 
others. 

The  Supreme  Court  has  further  recognized 
the  right  of  the  trial  court  to  pemUt  plead- 
ings to  be  amended  after  the  trial  had  been 
begun,  and  that  without  withdrawing  an- 
nouncement for  trial,  by  rule  27  (142  S.  W. 
xix)  for  the  government  of  district  and 
county  courts.  It  is  true  that  the  amendment 
here  is  called  a  "trial  amendment,"  but  it 
is  nevertheless  an  amendment  of  the  plead- 
ings. Such  holding  no  doubt  contributes 
to  the  ends  of  Justice,  end  as  the  Supreme 
Court  is  the  final  arbiter  as  to  what  con- 
struction should  be  given  to  a  statute.  In 
view  of  the  repeated  decisions  of  this  sub- 
ject, we  overrule  the  assignments  of  error 
on  this  point. 

The  next  cross-assignments  which  we  will 
discuss  are  those  which  complain  of  the  ac- 
tion of  the  court  in  admitting  in  evidence 
copies  of  certain  letters  purporting  to  be 
from  certain  officials  to  certain  other  of- 
ficials in  Mexico. 

[1 6]  These  letters,  though  certified  by  their 
official  custodian  at  Ileyuosa,  Mexico,  were 
not  admissible  as  certified  copies,  for  the  rea- 
son that  this  matter  is  governed  by  statute, 
and  they  do  not  come  within  the  terms  of  the 
statute  making  certain  certified  copies  of  in- 
struments admissible  In  evidence.  R.  S.  arts. 
3694-3700;  Freeman  v.  Bice  Inst.,  60  Tex. 
Clv.  App.  191,  128  S.  W.  631;  Shlfflet  v. 
Morelle,  68  Tex.  388,  389,  4  S.  W.  843. 

[It]  But  the  letters  were  offered  as  ex- 
amined copies,  and  presumably  it  was  upon 
this  ground  that  they  were  admitted.  They 
were  not  admissible'  without  some  extrinsic 
evidenco  of  their  genuineness.  Word  v.  Mc- 
Khmey,  25  Tex.  269 ;  Bcbunoir  v.  Russell,  83 
Tex.  05,  96,  18  S.  W.  484 ;  Sullivan  v.  Fant, 
160  S.  W.  612,  613;  Lumber  Co.  v.  Gwln, 
52  S.  W.  U2.    The  proof  should  have  been 


such  as  to  reasonably  satisfy  the  court  that 
the  letters  were  written  by  officials  to  of- 
ficials in  their  official  capacities,  and  in  the 
line  of  their  official  duties,  which  Includes  the 
fact  that  the  signatures  thereto  were 
genuine. 

[17]  Frank  Pierce,  who  compared  'the 
copies  with  the  original,  is  a  lawyer  whose 
specialty  Is,  and  for  many  years  has  been, 
the  examination  of  Mexican  land  titles.  He 
speaks,  reeds,  and  writes  the  Spanish  lan- 
guage. He  lived  in  Matamoras,  Mexico,  from 
1862  to  1881,  and  since  that  time  has  resided 
in  Brownsville,  on  the  Texas-Mexican  border. 
He  has  examined  all  of  the  records  pertain- 
ing to  land  titles  in  more  than  20  cities  and 
towns  in  Mexico.  He  testified  that  he  knew 
from  the  history  of  that  country,  and  from 
the  examination  of  many  official  documents, 
that  the  parties  whose  names  were  signed 
to  the  letters  in  question  held  the  respective 
offices  indicated  therein  at  the  respective 
dates  thereof.  We  think  this  testimony, 
under  the  circumstances  of  this  case,  is  suf- 
ficient proof  of  the  official  character  of  such 
parties  in  1832-34.  Indeed,  it  would  be  dif- 
ficult, if  not  impossible,  to  produce  better 
testimony  of  such  fact  at  this  time. 

Pierce  testified  as  to  the  genuineness  of 
the  handwriting  of  the  original  letters  by 
comparison.  It  Is  objected  that  the  genuine- 
ness of  the  signatures  with  which  the  com- 
parisons were  made  was  neither  proven  nor 
admitted.  But  were  they  not  proven?  Not 
by  any  one  who  ever  saw  either  of  these  par- 
ties sign  his  name ;  but  this  is  not  necessary 
in  all  cases.  U.  S.  v.  Ortiz,  176  U.  S.  429, 
20  Sup.  Ct.  466,  44  L.  Bd.  532.  Pierce  testi- 
fied that  he  found  these  papers  in  the  munic- 
ipal building  at  Reynosa;  in  the  files  where 
the  correspondence  between  offidals  should 
have  been  and  were  kept,  and  in  the  custody 
of  the  proper  officer;  that  they  bad  the  ap- 
pearance of  being  very  old ;  that  he  had  read 
many  public  and  official  documents  purport- 
ing to  be  signed  by  said  parties,  and  in  this 
way  he  knew  their  handwriting,  and  that  the 
names  signed  to  these  letters  were  genuine 
signatures  of  the  parties  whose  names  pur- 
I)orted  to  be  signed  thereto.  The  facts  in  this 
case  as  to  Pierce's  qualification  to  testify  to 
the  signatures  of  those  parties  are  similar 
to  those  in  U.  S.  v.  Ortiz,  supra,  which  quotes 
with  approval  the  principle  announced  in 
Rogers  V.  Ritter,  12  Wall.  317,  20  L.  Ed.  417, 
"Where,"  says  the  court,  'it  was  held  that 
witnesses  who,  in  the  course  of  administm- 
tion  of  the  duties  of  an  official  position,  had 
acquired  a  familiarity  with  a  certain  signa- 
ture, although  they  bad  never  seen  the  party 
write  and  had  never  corresponded  with  htm, 
were  competent  to  express  an  opinionr  on  tbe 
subject  of  the  genuineness  of  a  signature  pur- 
porting to  have  been  made  by  that  person." 
We  do  not  think  that  the  fact  that  Pierce  did 
not  examine  tbe  documents  referred  to  by 
him  iB  an  official  capacity  can  make  any  dif- 
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ferenoe  In  tbe  application  of  the  prlndole', 
announced  In  the  cases  above  cited.  TaJdng 
a  common-sense  view  of  the  matter,  it  would 
be  absurd  to  suspect  that  some  person,  many 
years  ago,  who,  so  far  as  the  record  discloses, 
would  have  had  no  interest  In  so  doing,  wrote 
letters,  relating  to  official  matters,  forged 
the  names  of  officials  thereto,  and  succeeded 
in  getting  them  placed  in  official  flies,  where 
they  have  ever  since  been  kept  by  the  legal 
custodian  of  such  flies. 

For  the  reasons  stated,  we  overrule  the 
state's  assignments  of  error  as.  to  the  admis- 
sion of  the  examined  copies  of  the  letters 
referred  to,  on  the  grounds  that  the  official 
characters  of  the  writers  and  the  genuine- 
nees  of  thdr  signatures  were  not  shown. 

The  state,  under  appropriate  assignments, 
urges  the  further  objection  to  the  Introduc- 
tion of  these  letters,  for  the  reason  that  they 
did  not  appear  with  sufficient  certainty  to  re- 
late to  Viilareal's  survey  of  the  land  in  ques- 1 
tion,  nor  to  the  payment  by  Mm  of  the  pur- 
chase money  therefor,  and  were  therefore  im- 
material and  irrelevant  to  any  issue  In  this 
case. 

It  must  be  conceded  that  tbe  letters  dp 
not  clearly  prove  either  the  survey  or  tlie 
payment  of  the  purchase  money,  but,  if  they 
tend  to  do  so,  they  were  admissible  in  evi- 
dence, especially  as  it  appears  that  by  reescm 
of  the  destruction  of  the  records  at  Victoria 
by  the  French  soldiers  in  1865,  and  the  loss 
or  destruction  of  the  protocol,  lietter  evidence 
on  these  issues  is  not  obtainable. 

[18]  The  letters  from  Canales  simply  noti- 
fy parties  that  he  would  make  surveys  at 
Santa  Boea  at  about  the  time  he  did  survey 
Santa  Bosa  de  Arriba.  As  stated  in  our 
findings  of  fact,  we  find  that  Canales  survey- 
ed the  Arriba,  the  Abajo,  and  El  Paistle  at 
about  the  same  time.  Such  being  the  fact, 
the  introduction  of  letters  from  Canales 
stating  that  he  expected  to  make  surveys  in 
that  section  at  about  that  time,  if  inadmis- 
sible, are  harmless.  The  same  is  true  of  the 
letters  signed  by  George  Cavazos  and  Pedro 
de  la  Garza,  and  one  letter  not  signed,  all 
of  which  are  notices  that  surveys  will  be 
made  at  Santa  Rosa. 

Our  finding  that  Canales  surveyed  the 
AbaJo  Is  based  upon  the  fact  that  the  Arriba 
calls  for  the  inset  in  the  AbaJo,  indicates 
the  existence  of  such  a  survey  at  that  time, 
and  upon  the  occupancy  of  said  survey  by 
Villareal  from  about  that  time  to  some  time 
between  1850  and  1860,  and  upon  the  testi- 
mony of  Judge  Wells,  who  saw  the  original 
field  notes  attached  to  the  grant  of  1848,  and 
testified,  without  objection,  that  he  was 
familiar  with  the  signature  of  Canales,  and 
that  these  field  notes  were  in  his  handwrit- 
ing iind  were  signed  by  him.  While  the  rec- 
ord of  these  field  notes  in  Cameron  county 
was  not  constructive  notice  of  their  exist- 
ence, for  the  reason- that  they  were  attached 
to  tbe  void  grant,  and  were  recorded  as  a  part 


thereof,  yet  their  being  so  attached  furnishes 
no  objection  to  their  being  proven  by  one  who 
was  familiar  with  the  handwriting  of 
Canales. 

We  think  that  the  letters  signed  "B.  M.  C." 
and  the  letter  signed  "J.  Anto.  Leal,  Jany 
14 — 33,"  and  addressed  to  the  Alcalde  at 
Matamoras,  should  not  have  been  admitted  in 
evidence,  tot  the  reason  that,  taken  either 
singly  or  in  connection  with  the  other  letters, 
or  any  other  testimony  in  this  case,  they  do 
not  appear  to  refer  to  Pedro  Villareftl,  nor 
to  the  AbaJo  survey;  but  the  admission  of 
these  letters  was  harmless  error. 

Taken  in  their  chronological  order,  tbe 
letters  which  we  think  material  are:  (1) 
The'letter  from  the  Inspector  General  Loren- 
zo Cortlnas  to  Jose  Antonio  Leal,  alcalde  of 
Reynosa,  January  14,  1833,  as  follows: 

"Being  scarce  of  finances  to  expend  for  tbe 
pressing  necessities  of  tlie  division,  and  being 
informed  that  in  tliis  town  are  some  funds 
arisinj;  from  lands,  which  have  been  surveyed 
and  denounced,  I  hope  that  you  will  please  take 
such  steps,  so  that  ii  they  have  not  made  their 
payments  they  will  do  so  at  once,  and  you 
can  give  the  interested  parties  a  receipt  for  the 
money  as  a  proof  of  paym^t,  and  so  tbey  can 
present  tliemselves  to  the  government  for  their 
titles. 

"1  anticipate,  from  your  accustomed  zeal,  that 
you  will  again  give  me  this  assistance,  of  which 
I  have  already  advised  bis  excellency,  tbe  gov- 
ernor of  the  state,  for  his  information. 

"Reiterating  to  you^my  esteem  and  considera- 
tion. 

"God  and  liberty,  Reynosa,  Jan.  14,  1833. 

"{Signed]  Lorenzo  Cortinaa. 

"To  Alcalde  Don  Jose  Antonio  Leal." 

Tbe  reply  of  Leal  on  same  day,  as  follows: 

"Referring  to  yours  of  this  date,  I  beg  to  in- 
form you  that  of  the  individuals  for  «;lipm  there 
were  demarked  lands  in  this  jurisdiction  by 
my  predecessur,  the  citizen  olcalde,  some  are  a 
great  distance  from  hero,  and  for  that  reason  I 
cannot  comply  as  quickly  with  your  order  as  I 
desire,  as  tliey  have  not  paid  into  tliis  court  tbe 
amoimt  of  the  value  of  their  lands ;  but  1  have 
issued  the  neceseary  notices  that  they  pay  on 
the  table  of  this  court  the  sums  belonging  to  the 
public  treasury  of  tbe  state,  and  as  soon  as  this 
is  done  the  total  sum  will  be  placed  at  your 
disposition. 

"1  tell  you  this  in  answer  to  your  letter,  and 
at  the  same  time  to  reiterate  my  respect  and  es- 
teem for  you. 

"God  and  liberty,  Reynosa,  Jan.  14,  1833. 
"J.   Anto.    Leal  de   Leon. 

"Mr.  Inspector  General  of  the  State,  Don 
Ix>renzo  Cortina." 

The  letters  from  Leal  to  the  governor,  May 
5,  1833,  as  follows: 

"Your  Excellonoy:  I  send  you  by  the  bearer, 
citizen  Ignaclo  Agado,  four  expedioDtes  (rec- 
ords) of  lands  demarked  in  this  jurisdiction,  in 
favor  of  the  citizens  Yreneo,  l'e<lro  Villareal, 
Leonardo  Longoria,  and  Gabriel  Trevino,  and 
the  value  of  which  lands  were  received  by  the 
inspector  general,  Lorenzo  Cortina,  as  you  will 
observe  from  the  receipt  which  is  attached  to 
each  cx^ediente,  and  I  request  that  the  tretsury 
is  satished  that  your  excellency  will  show  your 
superior  approval  thereof  by  issuing  the  re- 
spective titles. 


Digitized  by 


LjOOQie 


'8' 


298 


106  SOUTHWESTBKN  BfiPORTBB 


(Tex. 


"I  take  this  occasion  to  express  to  you  my 
esteem  and  consideration. 

"God  and  liberty,  Beynosa,  May  6,  1833. 

"J.  Anto.  Leal  de  Leon." 

"By  the  bearer,  citizen  Ignacio  Agado,  this 
corporation  sends  to  the  general  treasury  of  the 
state  the  sum  of  three  hundred  and  forty-three 
dollars,  three  reales,  and  eleven  grains,  resulting 
from  the  collections  under  the  treasury  law  for 
the  past  year,  advising  you  that  we  have  not 
paid  the  bearer  his  charges  for  this  trip,  as  he 
stated  that  ho  would  leave  it  to  the  discretion 
of  yourself  and  the  supreme  government. 

"For  this  reason  this  body  expresses  to  you  its 
great  esteem  and  consideration. 

"God  and  liberty,  May  5,  1833. 

"J.  Anto.  Leal  de  Leon." 

Letter  from  Bamon  de  Cardenas,  governor 
of  Tamaulipas,  to  the  alcalde  of  Beynosa, 
Angust  8,  1834,  as  follows: 

"Government  of  the  State  of  Tamaulipas: 
Tou  will  please  notify  the  citizens  Yreneo  Go- 
mez, Juan  Antonio  Balli  Oavazos,  Gabriel 
Trevino,  Pedro  Villareal,  and  Leonardo  Lon- 
goria  y  Garza  to  present  themselves  at  this  of- 
fice, in  person  or,  by  some  person  at  their  ex- 
pense, BO  as  to  hasten  the  conclusion  of  the  ex- 
pedientes  of  their  denouncements  on  vacant 
lands,  which  were  forwarded  here  by  your  court, 
Advising  them  that  only  this  step  is  pending  for 
the  expediting  of  the  titles  of  ownership,  which 
should  issue  in  their  favor,  in  conformity  with 
the  colonization  law. 

"Begarding  the  ext>endiente  of  the  citizen  Juan 
Antonio  Balli,  it  is  necessary  to  state  that  not- 
withstanding It  was  sent  under  date  of  Decem- 
ber 22,  1832,  together  with  the  hundred  and 
fifty  dollars,  the  price  of  the  five  sitios  of  land 
for  large  stock,  which  were  8urveye<l  and  de- 
marked  by  the  surveyor,  still,  by  the  expediente, 
it  appears  that  the  same  has  not  been  paid  into 
the  treasury,  and  for  this  reason  it  is  neceiisary 
that  the  interested  party  should  understand 
this,  so  that  he  can  overcome  the  difiBculty  or 
present  himself  with  the  indicated  sum. 

"God  and  liberty,  City  of  Victoria,  August  8, 
1834.  Bamon  de  Cardenas. 

"G.  Arcos,  Secretary. 

"To  the  Alcalde  of  the  Town  of  Beynosa." 

Beply  to  same  by  said  alcalde  B.  M.  Ca- 
vazos.  Sept  30,  1834,  as  follows: 

"Your  Excellency:  In  conformity  with  your 
letter  of  the  8th  day  of  last  August,  the  citizens 
Juan  Antonio  Balli  y  Cavazos,  Gabriel  Trevino, 
and  Pedro  Villareal  have  been  requested  to  pre- 
sent themselves  in  person  or  by  attorney  at  this 
capltol  to  conclude  the  'cxpedientes'  which  they 
I;ave  pending  upon  lands  denounced  by  them, 
and  Balli  y  Cavuzos  was  notified  that  the  one 
hundred  and  fifty  dollars  mentioned  in  his 
'expediente'  have  not  reached  the  treasurer,  and 
for  that  reason  it  is  necessary  that  he  do  so  for 
its  conclusion. 

"I  reiterate  my  distinguished  appreciation  and 
respect  of  yourself. 

"God,  etc.,  Beynosa,  September  30,  1834. 
"B.  M.  Cavazos. 

"To  the  Governor  of  this  State." 

Tbe  first  of  these  letters  shows  that  the 
inspector  general  had  been  Informed  that 
vacant  lands  had  been  surveyed  and  de- 
nounced In  the  Jurisdiction  of  Beynosa,  and 
urges  hlin  to  collect  the  money.  If  he  had 
not  already  done  so,  and  pay  same  into  the 
treasury.  The  next  is  a  reply  from  the  al- 
calde, saying  that  he  has  notified  the  parties 
to  make  their  payments.  Xeltber  of  these 
letters  names  Villareal  or  the  Abajo  survey ; 
and.  If  there  was  nothing  else  in  the  record 
from  which  It  might  be  Inferred  that  the 


Villareal  and  Aba}o  aorveyB  were  Incinded 
In  'the  matters  referred  to,  they  would  not 
be  admissible.  Those  letters  are  dated  Janu- 
ary 14,  1S33.  On  May  5,  1833,  the  alcalde 
of  Beynosa  wrote  two  letters  to  the  govern- 
or of  Tamaulipas,  which  the  trial  court 
was  Justified  In  presuming  related  to  the 
parties  referred  to  in  the  correspondence 
between  the  inspector  general  and  the  al- 
calde. In  one  of  these  letters  the  alcalde 
says  that  he  sends  the  expedientes  of  Yreneo 
(xoraez,  Pedro  Villareal,  Leonardo  Longoria, 
and  Gabriel  -Trevino;  and  in  the  other, 
written  the  same  day,  he  says  that  he  sends 
by  the  same  party  a  certain  amount  of 
money.  It  may  fairly  be  presumed  that  this 
money  was  sent  as  payments  on  the  lands 
referred  to  In  the  expedientes,  oiie  of  which 
was  for  Pedro  VUlareftl.  In  the  letter  su- 
pra, of  August  8,  1834,  the  governor  writes 
to  the  alcalde  to  notify  the  four  parties  men- 
tioned In  the  alcalde's  letter  of  May  5,  1833, 
that  all  that  Is  necessary  for  those  parties 
to  do  in  order  to  receive  their  final  title  was 
to  present  themselves  and  receive  the  same. 
This  necessarily  Implies  that  tHelr  payments 
of  purchase  money  had  been  received  in  the 
treasni7.  This  presumption  Is  strengthened 
by  the  statement  In  this  letter  that  another 
party,  Juan  Balli,  to  whom  La  Parra  was 
subsequently  granted,  had  not  paid  the  pur- 
chase money  due  from  him  into  the  treasury, 
and  that  It  was  necessary  for  him  to  do  so, 
"so  that  he  can  overcome  the  difiicnlty,"  evi- 
dently meaning  rranove  the  objection  to  his 
receiving  bis  grant  The  alcalde,  replying 
to  this  letter,  states  that  Balli's  payment  has 
reached  the  treasury,  and  he,  together  with 
Gabriel  Trevino  and  Pedro  Villareal,  have 
been  notified  to  present  themselves  and  re- 
ceive their  titles.  The  names  of  Yreneo 
Gomez  and  Leonardo  Longoria,  who  are 
mentioned  In  the  alcalde's  letter  of  May  5th, 
are  omitted  from  this  letter,  perhaps  for 
the  reason  that  they  resided  In  the  Jurisdic- 
tion of  Matamoras,  though  their  surveys 
were  in  the  Jurisdiction  of  Beynosa. 

It  is  urged  as  an  objection  to  the  admis- 
sion of  these  letters  that  while  Pedro  Villa- 
real  is  mentioned  therein,  the  AbaJo  sur- 
vey is  not  mentioned;  and  that  therefore. 
If  it  be  conceded  that  he  paid  for  some  land, 
it  does  not  appear  from  these  letters  that  he 
paid  for  the  AbaJo  survey,  and.  Inasmuch 
as  it  appears  from  the  record  that  another 
grant  of  three  and  a  half  leagues  was  made 
to  a  party  of  that  name  (Pedro  Villareal),  the 
reference  In  these  letters  might  have  i>een 
to  that  grant.  The  answer  to  this  Is  that 
the  latter  grant  was  on  the  Bio  Grande,  In 
the  vicinity  of  Matamoras,  and  presumably 
In  the  Jurisdiction  of  the  alcalde  of  that 
place,  and  not  in  the  Jurisdiction  of  the  al- 
calde of  Beynosa.  On  the  other  hand,  it 
appears  that  the  AbaJo  was  siu-veyed  for 
Pedro  Villareal  in  1832,  and  that  surveys 
were  made  In  that  vicinity  for  thie  other  par- 
ties mentioned  In  said  letters,  and  that  Pedro 
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VUlareal,  throi^gh  bis  epiployes,  had  pos- 
session of  tbe  Abejo  until  some  time  between 
1850  and  186a 

[It]  It  is  also  urged  as  a  reason  why 
these  letters  should  not  have  been  admitted 
in  evidence  that  they  were  hearsay.  This 
Is  true.  While  the  general  rule  Is  that  hear- 
say evidence  is  not  admissible,  there  are 
many  exceptions  to  the  rule,  such,  for  in- 
stance, as  dying  declarations,  family  history, 
statements  against  interest,  entries  in  books 
of  account,  etc  The  rule  )a  founded  upon 
good  reasons,  well  known  to  the  profession, 
and  so  also  are  the  exceptions ;  each  is  salu- 
tary, and  should  be  oofotced  when  tbe  rea- 
son therefor  exists. 

The  principal  grounds  for  exception  to  the 
rule  that  hearsay  eyidence  is  not  admissible 
are  necessity,  as  where  the  witness  is  dead, 
and  clrCTimatantial  guaranty  of  trustworthi- 
upss.  Wlgmore  on  Evidence,  (  1425.  Both 
of  these  grounds  exist  In  the  present  case. 
If  the  parties  who  wrote  these  letters  In 
1S32-1834  were  then  old  enough  to  be  offi- 
cials, it  is  a  reasonable  presumption  that 
they  are  dead.  The  letters  were  written 
in  discharge  of  official  duties,  about  matters 
lu  whic^  the  writers  do  not  appear  to  have 
bad  any  personal  Interest.  These  facts  are 
auffldent  guaranty  to  make  a  prima  facie 
<Ase  of  the  truthfulness  of  the  statements 
contained  in  the  letters. 

Finding  no  reversible  error  of  record,  the 
judgment  of  the  trial  oourt.ls  affirmed. 

Affirmed. 

On  Motion   ft>r   Rehearing. 

£n  order  to  make  eorrections  in  our  find- 
ings of  fact,  and  to  file  additional  findings  of 
fact  as  requested  by  appellants,  and  also  to 
correct  an  error  in  which  we  fell  on  account 
of  a  misconstruction  of  the  pleadings  of  Jno. 
G.  Kenedy  &  Co.  as  to  disclaimer,  we  with- 
draw our  opinion  on  motion  for  rehearing 
filed  berein  March  29,  1917,  and  substitute 
this  opinion  in  lieu  thereof. 

We  correct  our  fourteenth  finding  of  fact 
so  as  to  read  as  follows: 

In  1869,  F.  A.  Blucher,  county  surveyor 
of  Cameron  county,  by  virtue  of  the  act  of 
1S52,  surveyed  El  Paistle  and  Las  Barrosas 
for  Miffiln  Kenedy,  who  claimed  to  be  the 
owner  .of  said  surveys,  and  who  applied  for 
aud  received  from  the  land  commissioner 
patents  to  said  surveys  aa  surveyed  by  said 
Blucber.  In  1S61  Blucber  surveyed  the 
Panaschal,  which  Joins  La  Parra  on  the  east. 
In  making  these  surveys  he  ran  the  west, 
soutli,  and  east  lines  of  La  Parra.  The 
soutbeast  corner  of  La  Parra  was  ther,  and 
is  now,  well  known  and  undisputed.  The 
record  does  not  show  whether  or  not  La 
Parra    or  Arriba  have  been  patented. 

By  request  of  appellants,  we  also  make  the 
following   additional  findings  of  fact: 

The  Kenedy  Pasture  Company  has  render- 
ed and  paid  taxes  on  both  the  El  Paistle  and 
X>a»   Barrosas  grants  as  pateated  from  the 


year  1883  continuously  down  to  the  trial  of 
this  cause. 

On  November  11,  1886,  Prancisca  Balll 
Garza  and  her  husband,  Alejos  Aleman,  for 
tbe  consideratloa  of  |1,  deeded  to  Bernardo 
rturria  the  M  Paistle  grant,  describing  tbe 
same  as  beginning  at  a  point  on  Olmos 
creek,  called  "El  Paso  Ancho  de  la  Carreta," 
being  the  common  comer  of  El  Paistle  and 
La  Parra;  thence  S.  300  cordelas;  thence 
W.  167  cordelas,  10%  vra;  thence  N.  to  Ol- 
mos cre^;  thence  easterly,  with  meanders 
of  said  creek,  to  the  beginning,  containing 
five  square  sitios  or  leagues  of  land;  recit- 
ing in  said  deed  that  Francisca  Balli  Oarza 
inherits  from  her  father,  Juan  Antonio  Ball! 
Cavazos,  deceased,  the  original  grantee,  and 
of  whom  she,  tbe  said  Francisca  Balli  Garza, 
is  the  (mly  surviving  child  and  only  heir; 
whldi  deed  wais  filed  for  record  in  Cameron 
county,  Tex.,  November  13,  1886. 

On  March  3,  1887,  Bernardo  Tturrla,  for 
the  recited  consideration  of  $3,000,  deeded, 
to  the  Kenedy  Pasture  Company,  Kl  Paistle,. 
describing  the  same  as  bounded  on  the  north 
by  Los  Olmos  creek,  on  the  east  by  the  tract 
of  land  known  and  called  La  Parra,  on  the 
south  by  Las  Barrosas,  which  deed  was  filed 
for  record  in  Cameron  county,  March  4,  1887. 

On  May  18,  1904,  Francisca  Balll  Oarza, 
and  her  husband,  Alejos  Aleman,  deeded  to 
the  Kenedy  Pasture  Company,  for  the  recited 
consideration  of  $1  and  other  good,  valuable, 
and  sufficient  considerations,  BU  Paistle,  the 
same  having  been  patented  by  the  state  of 
Texas,  and  bounded  on  the  north  by  Los 
Olmos  creek,  on  the  east  by  La  Parra,  and  on 
the  south  by  Las  Barrosas,  which  deed  was 
filed  for  record  by  J.  W.  Webb,  county  clerk 
(county  not  given),  July  10,  1905. 

The  Mexican  appellants  and  interveners  In 
this  cause,  or  their  ancestors,  on  December 
22,  1904,  filed  suit  in  the  form  of  trespass  to 
try  title  in  the  district  court  of  Cameron 
county,  against  the  Fants  and  Sullivan,  Mrs. 
Jeffers,  and  H.  C.  Tlndale  and  wife,  for  the 
recovery  of  the  lands  of  the  Santa  Rosa  de 
AbajD  grant  to  Pedro  VUlareal,  describing 
same  as  bounded  on  the  east  by  El  Paistle 
and  Las  Barrosas  grants,  on  the  south  by 
Las  Barrosas,  and  on  the  west .  by  Santa 
Rosa  de  Arriba,  and  on  the  north  by  Olmos 
creek,  and  said  cause,  by  agreement  of  par- 
ties, was  transferred  to  Travis  county  and 
consolidated  with  this  case. 

On  October  5,  1911,  the  same  parties  filed 
suit  in  the  district  court  of  Willacy  county 
against  the  Crockers  and  others  for  the  re- 
covery of  the  Santa  Rosa  de  Abajo  lands, 
describing  the  same  as  above  stated,  and  the 
venue  of  that  cause  was  also  changed  to 
Travis  county  and  consolidated  with  this 
cause. 

On  the  18th  of  November,  1914,  the  Kenedy 
Pasture  Company  filed  suit  In  the  district 
court  of  WUlacy  county  against  M.  L.  Crock- 
er for  recovery  of  270  acres  of  land,  as  part 
of  Las  Barrosas,  which  suit  was  also  trans- 
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ferred  to  Travis  CDurty,  and  consolidated 
with  this  cause. 

Appellants  request  us  to  make  09  addition- 
al findings  of  fact,  consisting  largely  of  the 
testlmcnj-  given  In  this  cause,  and  covering 
the  greater  portion  of  the  statement  of  facts, 
v^hlch  consists  of  739  pages.  Our  original 
findings  of  fact  as  herein  corrected,  and  the 
additional  findings  of  fact  herein  made,  cov- 
er all  of  the  facts  established  by  the  evi- 
dence which  we  deem  material  to  the  Issues 
herein  Involved,  for  which  reason  we  decline 
to  make  fui-ther  additional  findings  of  fact 
as  requested  by  appellants. 

[20]  Appellees,  the  Fant  belrs,  ask  us  to 
sustain  their  eighth  cross-assignment  of  er- 
ror, which  Is  as  follows: 

"The  court  erred  in  its  seventh  conclusion  of 
fact  in  findinjr  as  follows:  'At  the  time  when 
F.  J.  Parker  located  his  surveys  upon  the  Santa 
Rosa  de  Abajo  tract  of  land  be  bad  notice  that 
Judge  Jas.  B.  Wells  had  seen  what  purported 
to  have  been  a  grant  of  said  Santa  Rosa  de 
Abajo  tract  issued  to  Pedro  Villareal  by  the  gov- 
ernor of  Tamaulipas,  Mexico,  on  the  12th  of 
April,  1848,  and  that  said  grant  appeared  on 
its  face  to  be  an  original  grant' ;  for  the  reason 
that  said  finding  is  contrary  to,  and  wholly 
unsupported  by,  the  evidence,  in  that  it  nowhcro 
appeared  in  the  evidence  that  F.  J.  Parker  bad 
any  character  of  notice  of  tliese  matters,  and  it 
affirmatively  appears  that,  on  the  only  occasion 
a  location  by  F.  J.  Parker  on  the  Abajo  tract 
was  discusseid  between  him  and  Judge  Jas.  B. 
Wells,  the  latter,  according  to  his  own  testi- 
mony, told  F.  J.  Parker  that  he  did  not  know 
anything  about  the  status  of  the  title,  and  could 
not  say  anything  about  it,  and  J.  J.  Cocke,  the 
only  other  witness  who  testified  with  i-eference 
to  this  matter,  testified  that  he  did  not  recollect 
Judge  Wells  telling  Parker  that  he  had  seen  a 
grant  and  survey  of  the  Abajo  tract." 

We  sustain  said  assignment  of  error. 
While  Judge  Wells  testified  that  Col.  Crafts 
left  the  original  grant  of  the  Abajo  In  his 
office,  and  that  he  examined  the  same,  and 
that  the  field  notes  attached  thereto  were 
signed  by  Canales,  whose  signature  he  rec- 
ognized by  frequently  having  seen  it  attached 
to  field  notes,  he  did  not  testify  that  he  told 
Parker  that  he  had  seen  said  grant.  Judge 
Wells  testified  on  this  point  as  follows: 

"I  inferred  from  what  I  heard— I  know  noth- 
ing outside  of  that — that  Parker  wanted  Mr. 
Cocke  to  locate  and  survey  some  land  certificates 
on  the  Santa  Hosa  de  Abajo  grant,  and  that 
Mr.  Cocke  objected  to  doing  it  on  account  of 
knowing  of  this  Santa  Rosa  de  Abajo  grant  on 
it.  The  language  that  took  place  and  what 
went  back  and  forth— the  conversation  was 
principally  between  them — and  I  just  sat  there, 
and  about  the  only  thing  I  said  about  it  was 
that  I  did  not  know  about  the  status  of  the  ti- 
tle and  could  not  say  anything  ahoxxt  it." 

[21]  Appellants  complain  that  we  Ignore 
the  call  for  Trancas  Motte  on  the  west  line 
of  La  Parra  survey.  The  trial  court  evident- 
ly gave  precedence  to  the  call  for  Motte  de 
Tio  Culas  over  the  call  for  Trancas  Moite, 
and  we  think  properly  so,  for  the  reason 
that  Tlo  Culas  Motte  was  a  well-known  nat- 
ural object  when  the  original  survey  was 
made,  whereas  Trancas  Motte  Is  only  a  name 
given  by  the  surveyor.  "Trancas"  means 
a  bar  across  something,  and,  as  applied  to  a 


line,  it  means  that  the  line  runs  through  the 
motte.  A  motte  coald  not  be  "trancas" 
(across)  a  line  before  the  line  was  run.  The 
Culas  Motte  Is  found  at  the  proper  distance 
from  the  southwest  comer  of  La  Parra  as 
located  by  Blucher.  Some  stumps  claimed  to 
be  those  of  Trancas  Motte  are  found  on  the 
east  line  of  La  Parra  as  mn  by  Cocke,  but 
lacking  600  varas  of  being  the  proper  distance 
from  its  northwest  comer  as  located  by  that 
surveyor  and  as  claimed  by  appellants.  The 
country  is  shown  to  be  full  of  stumps. 

Appellants  Kenedy  &  Co.  assume  In  their 
motion  for  rehearing  that  we  rendered  Judg- 
ment against  them  for  the  sections  and  parts 
of  sections  situated  upon  the  east  side  of 
Abajo  as  located  by  it  up<m  tbe  ground,  that 
it  had  disclaimed  as  to  same.  It  did  not  dis- 
claim as  to  these  lands,  but,  on  the  con- 
trary, claimed  them  as  a  part  of  El  Palstle. 
Wlbat  we  hold  is  that,  even  if  we  were  In 
error  aa  to  the  boundary  of  El  Palstle,  the 
Kenedy  Pasture  Company  is  estopped  to 
claim  these  lands  as  part  of  Eil  Palstle  aa 
against  Innocent  purchasers,  for  the  reason 
that  Mifflin  Kenedy,  under  whom  It  claims, 
had  Ea  Palstle  surveyed  and  patented  so  as  to 
exclude  these  lands  from  said  survey. 

[22]  The  state  in  Its  motion  for  a  rehear- 
ing Insists  that  we  erred  in  affirming  the 
Judgment  ot  the  trial  court,  as  against  it, 
for  the  sections  and  fractional  sections  of 
land  lying  east  of  the  east  line  of  the  Abajo 
survey,  as  the  same  Is  described  In  the  an- 
swer of  Jno.  G.  Kenedy  et  al.;  the  con- 
tention in  this  regard  being  that  said  an- 
swer is  In  effect  a  disclaimer  of  all  lands  not 
included  within  the  boundaries  of  the  Abajo 
as  described  by  said  appellants. 

Article  7752,  R.  S.,  reads  as  follows: 

"Where  the  defendant  claims  part  of  the 
premises  only,  tbe  answer  shall  be  equivalent  to 
a  disclaimer  of  the  balance." 

A  plea  of  not  guilty  and  a  disclaimer  of  all 
of  tbe  land  sued  for  are  so  Inconsistent  that 
the  plea  of  not  guilty  will  be  disregarded. 
Herring  v.  Swain,  84  Tex.  523,  19  S.  W.'774. 
Where  a  defendant  pleads  not  guilty,  and  al- 
so specially  pleads  his  title  to  all  of  the 
lands  In  controversy,  this  Is  equivalent  to  dis- 
claiming any  title  to  any  of  the  land  bwhI 
for,  except  that  which  he. specially  pleads. 
Hayes  v.  Gallaher,  21  Tex.  Civ.  App.  88,  51 
S.  W.  280.  These  are  the  strongest  cases  in 
favor  of  the  state's  contention  to  which  our 
attention  has  been  called  or  which  are  known 
to  ws. 

In  Stli)e  V.  Shirley,  33  Tex.  Civ.  App.  223, 
76  S.  W.  307,  and  Keyser  v.  Muesback,  77 
Tex.  64,  13  S.  W.  967,  cited  by  the  state.  It 
does  not  appear  that  there  was  any  plea  of 
not  guilty. 

In  Converse  ▼.  Langshaw,  81  Tex.  275,  16 
S.  W.  10;jl,  it  clearly  oppears  from  the  plead- 
'  Ings  contained  In  the  on^nal  record  (which 
i  we  have  this  day  examined)  that  defendant's 
I  plea  of  not  guilty  related  only  to  so  mu<-h 
I  of  the  laud  sued  for  as  might  be  found  to  be 
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within  the  boundary  of  bis  survey  which  be 
gets  ont  by  bis  field  notes.  The  suit  was  In 
{act  a  boundary  suit,  and  the  Issue  was  as  to 
vhether  tbere  wa»  any  conflict  between  a 
UO-acre  smrey  claimed  by  plaintiff  and  a 
320-acre  survey  claimed  by  defendant.  The 
erldence  showed  a  small  conflict,  and  it  was 
as  to  tbls  that  the  defendant  pleaded  not 
guilty,  and  also  improvements  and'  feood 
tilth. 

In  Dodge  V.  Richardson,  70  Tex.  209,  8  S. 
W.  30,  def^idant  distinctly  disclaimed  except 
as  to  a  certain  portion  of  the  land  sued  for ; 
and  this  is  true  also  as  to  defendant's  plea  in 
York  V.  Lumber  Co.,  109  S.  W.  187. 

In  the  instant  case  Kenedy  et  al.  pleaded  not 
gollty,  and  by  way  of  special  plea  alleged  that 
the  state  ou^t  not  to  recover,  as  to  a  portion 
of  the  land  sued  for  by  It,  because  the  same 
was  Included  within  the  boundaries  of  the 
Abajo  survey,  which  boundaries  they  set  out ; 
that  said  AbaJo  was  'a  valid  grant  under  tlie 
laws  of  "Mexico,  and  under  the  treaty  of 
Guadalupe  Hidalgo,  and  that  they  were  the 
owners  of  said  grant. 

The  object  of  pleading  is  to  advise  the  op- 
posite party  what  Is  expected  to  be  proven 
as  showing  the  right  of  recovery  or  a  valid 
defense.  In  so  far  as  pleadings  by.  falling  to 
distinctly  allege  the  facta  relied  upon  set 
snares  and  piUalls  for  the  opposite  party, 
they  ought  to  be  strictly  construed  against 
the  pleader,  but,  where  the  pleadings  cannot 
possibly  lead  to  surprise  in  the  introduction 
of  evidence,  they  ought  to  be  liberally  con- 
strued In  the  Interest  of  justice.  We  think 
the  article  of  the  statute  above  quoted  means 
that  when  a  party  In  trespass  to  try  title  an- 
swers that  be  owns  a  iwrt  of  the  land,  and 
does  not  indicate  that  he  claims  any  exc^t 
such  part,  it  is  to  be  construed  as  a  disclaim- 
er of  the  balance  of  the  land  sued  for.  This 
is  common  sense.  When  a  man  says  to  an- 
other, "I  own  a  certain  tract  of  land,"  and 
the  other  replied,  "I  oTvn  a  certain  part  of 
that  land,"  It  means  that  he  does  not  claim  to 
own  any  except  the  part  which  he  speclfles. 

In  the  Instant  case  the  real  Issue,  aside 
from  Innocent  purchaser  and  estoppel,  was 
as  to  the  validity  of  the  Abajo  grant.  Inci- 
dent to  this  was  the  Issue  of  boundary,  for 
the  reason  that  if  the  Abajo  grant,  conceding 
Its  validity,  was  located  as  claimed  by  the 
state  and  the  other  appellees,  the  owner  of 
the  Abajo  grant  had  no  (:lalm  to  a  tier  of 
sections  on  the  west  of  the  tract  sued  for  by 
the  state.  It  clearly  appears  from  the  plead- 
ings herein  that  Kenedy  et  al.  were  claim- 
ing that  the  Abajo  was  a  valid  grant,  and 
that  they  were  the  owners  thereof  wherever 
the  same  might  be  located.  Their  descrip- 
tion of  the  boundary  of  said  grant  amounted, 
in  effect,  to  a  claim  by  them  of  the  tier  of 
sections  upon  the  east  side  of  the  tract  sued 
for  by  the  state.  The  state  could  not  have 
fceen  surprised  by  the  e\'ldenee  Introduced  for 
the  purpose  of  establishing  the  bonndarles  of 
the  Abajo  about  a  inUe  further  west  than 


where  Kenedy  &  Ckk,  alleged  the  same  to  be, 
for  the  reason  that  such  location  was  con- 
tended for  by  the  state,  and,  as  we  hold,  was 
established  by  the  state's  evidence,  against 
the  contention  of  Kenedy  &  Co.,  as  to  said 
location.  If  the  Abajo  Is  a  valid  grant,  and 
Kenedy  &  Co.  are  the  owners  thereof,  j»is- 
tlce  demands  that  they  should  recover  the 
same,  except  as  against  Innocent  purchasers, 
or  persons  establishing  title  thereto  by  limi- 
tation, and  we  do  not  think  that  they  are 
barred  from  such  recovery  by  the  fact  that 
they  were  mistaken  as  to  the  boundaries  of 
said  grant.  It  should  be  remembered  that 
this  is  not  a  stilt  by  the  alleged  owners  of  the 
Abajo  as  plaintiffs,  claiming  certain  land 
and  describing  the  location  thereof  In  their 
petition.  They  occupy  this  position  In  their 
cross-bill  as  against  the  purchasers  of  the 
state,  but  as  to  the  state  they  are  simply  de- 
fendants asserting  the  validity  of  the  Abajo 
grant,  and  contesting  the  state's  claim  as  to 
the  boundary  thereof. 

Appellants  insist  that  the  east  line  of  the 
Arriba,  which  we  bold  to  be  the  west  Une  of 
the  Abajo,  was  located  by  the  Judgment  In 
Sullivan  V.  State,  41  Tex.  Cly.  App.  89,  95  S. 
W.  645,  at  about  where  they  claim  It  to  be. 
If  so,  we  think  that  It  was  erroneously  lo- 
cated. That  judgment  did  not  locate  the 
lines  of  the  Abajo,  whidi  Is  the  Issue  here, 
and  we  do  not  think  that  the  judgment  in 
that  case  estops  the  state  from  Insisting  up- 
on the  true  location  of  the  Abajo.  We  Infer 
from  the  opinion  in  the  Sullivan  Case,  supra, 
that  tlie  court  held  that  there  was  a  -vacancy 
between  the  Arriba  and  the  Abajo.  If  ^o,  the 
court  was  evidently  of  the  opinion  that  the 
Abajo  was  located  about  where  the  Judgment 
of  the  trial  court  in  the  Instant  case  locates 
it,  which  Judgment  we  find  is  sustained  by 
the  evidence. 

To  our  minds,  the  most  serious  question 
urged  by  the  ai^Uants  against  our  decision 
herein  is  as  to  innocent  purchasers.  On  the 
other  hand,  we  think  there  is  much  force  In 
the  cross-assignment  of  appellees  that,  in 
view  of  the  facts,  the  title  of  Vlllareal  was 
at  most  an  Inchoate,  equitable  title,  end,  as 
he  and  his  heirs  never  occupied  the  same  lat- 
er than  £850  or  1800,  that  they  were  there- 
after citizens  of  a  foreign  country,  that  they 
made  no  effort  to  prove  up  their  claim  under 
tiie  act  of  1850,  and  did  not  bring  suit  against 
the  state  to  establish  the  same,  as  they  might 
have  done  under  several  acts  of  the  Legisla- 
ture of  this  state,  and  have  never  paid  any 
taxes  on  said  land,  it  ought  to  be  held  that 
they  had  abandoned  their  claim  to  said 
grant  However,  after  due  consideration,  we 
have  concluded  to  stand  by  our  original  de- 
cision herein  as  to  these  Issues. 

For  the  reason  that  we  do  not  believe  that 
any  error  appears  of  record  In  this  case,  we 
set  aside  the  judgment  rendered  by  us  on 
motion  for  rehearing  filed  herein  on  March 
29,  1917,  In  so  far  as  It  relates  to  recovery 
hy,  the  state,  and  overrule  appellants'  moHon 
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for  rehearing  In  all  otber  respects,  and  we 
overrule  all  other  motions  for  rehearing,  and 
reaffirm  our  original  dedsloa  herein. 

Motion  overruled. 

Judgment  of  trial  court  affirmed. 


HART  et  ux.  t.  HULSET  et  al.    (No.  236.) 

(Court  of  Civil  Appeals  of  Texas.     Beaiimont. 
June  7,  1917.) 

1.  Appeai.  and  Ebbob  <8=»846(5)— Review- 
Absence  or  Findings  of  Fact  and  Con- 
clusions Of  Law. 

'SVbere  the  trial  court  did  not  file  findings  of 
fact  and  conclusions  of  law,  -the  case  is  before 
the  Court  of  Civil  Appeals  to  determine  whether 
there  was  evidence  on  trial  sufficient  to  support 
the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  {§  3361-3355.] 

2.  HoxESTEAD  4=3181(1)  —  Abandonment  — 

BUBOEN  OF  PBOOF. 

In  suit  to  cancel  a  deed  of  trust  and  the 
trustee's  deed  executed  in  pursuance  thereof, 
plaintiffs  claiming  that  the  deed  of  trust  was  on 
their  homestead,  and  defendant  setting  up  aban- 
donment thereof,  'the  burden  of  proof  on  the  is- 
sue of  abandonment  rested  on  defendant. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  j  352.] 

3.  Appeal  and  Ebbob  $=9l(H.(Kl)— Review- 
Finding  OF  Fact. 

The  Court  of  Civil  Appeals  will  not  disturb 
the  finding  and  judgment  of  the  trial  court  on 
a  finding  of  fact  if  there  is  any  evidence  in  the 
record  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3981,  4024.] 

4.  Hc^fKSTEAD  «=9l81(3)  —  Abandonment  — 

StTFFICIENCT  OF  EVIDENCE. 

In  suit  to  cancel  a  deed  of  trust  and  the 
trustee's  deed  executed  pursuant  thereto,  evi- 
dence held  to  warrant  findings  that  the  premises 
had  been  abandoned  as  a  homestead  by  plaintiffs, 
and  that  they  were  not  their  homestead  on  exe- 
cution of  the  deed  of  trust,  so  that  the  latter  was 
a  valid  lien. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {  353.] 

5.  Homestead  «=»154  —  Abandonxent  bt 
Husband. 

A  husband  cannot  under  any  and  all  cases, 
divest  property  of  the  homestead  character, 
which  has  once  attached,  so  as  to  defeat  the 
wife's  right  in  the  same  as  a  homestead,  by  mere- 
ly declaring  his  intention  of  abandoning  the 
property  as  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  |  307.] 

6.  Homestead  «=>163  —  Abandonment  bt 
Husband. 

Where  a  husband,  acting  in  good  faith,  with- 
out intention  to  defraud  his  wife,  determines  to 
abandon  property  once  characterizecl  as  their 
homestead,  and  to  remove  without  intention  of 
again  occupjing  the  property  as  a  homestead, 
and  does  so  remove  with  such  intention,  and  is 
followed  by  his  wife,  and  they  establish  tbeir 
residence  elsewhere,  the  intention  and  act  of  the 
husband,  he  being  the  head  of  the  family,  ex- 
ercispd  in  good  faith  towards  the  wife,  and  for 
what  he  believed  to  be  the  best  Interrjsts  of  the 
family,  must  control  and  be  given  effect  and  the 
property  so  abandoned  and  removed  from  loses 
its  homestead  character,  and  is,  in  contempla- 


tion, of  law,  abandoned  as  a  homestead  by  both 
the  spouses,  since  the  husband  is  recognized  by 
law  as  the  head  of  the  family,  and  clothed  with 
the  right  to  determine  ordinarily  its  domicile,  ei- 
ther in  acquiring  property  for  a  homestead  or  in 
abandoning  the  same. 

[Ed.  Note. — For  other  cases,  see  Homeste&d, 
Cent  Dig.  S§  320-326.] 

7.  Appeal  and  Ebbob  «=»1008(2)— Review- 
Fin  dinos  OF  COUBT. 

Findings  of  fact  by  the  trial  judge  sitting 
without  a  jury  are  entitled  to  at  least  as  mud 
weight  as  the  verdict  of  a  jury  on  the  same  facts, 
both  touching  the  credibility  of  witnesses  and 
the  weight  to  be  given  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §;  3967,  30M.] 

8.  Homestead  «=>115(1)— Mobtoage  Likn. 

Where  claimants  of  homestead  rights  were 
occupying  or  using  the  premises  as  a  homestead 
at  the  very  time  of  the  attempted  execution  of  a 
lien  thereon  by  executing  a  deed  of  trust  the 
attempted  lien  was  absolutely  void. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  H  183,  184.] . 

Error  to  District  Court,  Harris  County; 
Henry  3.  Dannenbaum,  Judge. 

Suit  by  Frank  Hart  and  wife  against  J. 
B.  Hulsey  and  others.  To  review  a  Judg- 
ment for  defendants,  plaintiffs  bring  error. 
Affirmed. 

Ward  &  Ward,  of  Houston,  for  plaintiffs 
In  error.  Howard  &  Kendall,  of  Houston, 
for  defendants  in  error. 

HIGHTOWER,  C.  J.  This  suit  was 
brought  by  plaintiffs  in  error,  Frank  Hart 
and  bis  wife,  Annie  Hart,  for  the  purpose 
of  canceling  a  certain  deed  of  trust  and  the 
trustee's  deed  executed  In  pursuance  thereof, 
and  was  against  J.  B.  Hulsey  as  beneficiary 
in  said  deed  of  trust,  and  who  was  also 
purchaser  in  the  trustee's  sale,  and  against 
R.  A.  Davis,  as  trustee  named  in  said  deed 
of  trust,  for.  the  purpose  of  removing  cloud 
from  the  title  cast  by  said  deed  of  trust  and 
the  trustee's  deed,  plaintiffs  alleging  as 
grounds  therefor  that  the  property  covered 
by  said  deed  of  trust  and  trustee's  deed  was, 
at  the  time  of  the  execution  of  said  deed 
of  trust,  the  homestead  of  plaintiffs.  De- 
fendant J.  B.  Hulsey,  in  addition  to  his  an- 
swer of  general  demurrer  and  general  denial, 
pleaded  abandonment  of  the  property  in  con- 
troversy as  a  homestead  by  plaintiffs  In  er- 
ror, and  by  way  of  cross-action,  in  the  event 
the  sale  made  by  the  trustee  was  set  aside 
by  the  court,  set  up  his  debt  against  plain- 
tiffs in  error,  and  the  deed  of  trust  executed 
to  secure  the  same,  and  prayed  for  foreclo- 
sure, and  also  set  up  the  fact  that  a  part  of 
the  money  borrowed  by  plaintiffs  In  error 
and  secured  by  the  deed  of  trust  was,  at  the 
request  of  plaintiffs  in  error,  paid  by  de- 
fendant In  error  in  the  discbarge  of  an  ex- 
isting valid  lien  against  said  premises,  and 
thereupon  prayed  to  be  subrogated  to  the 
rights  of  the  holder  of  said  lien.  Upon  trial 
before  the  court  without  a  jury,  the  court 
found  against  plaintiffs  in  errw  on  the  Issue 
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of  homestead,  and  found  for  plaintiffs  in  er- 
ror on  tbe  Invalidity  of  ttie  trustee's  sale, 
and  awarded  defendant  in  error  Hulaejr, 
Judgment  for  tbe  amount  of  his  debt  against 
plaintiff^  in  error,  Interest  and  attorney's 
fees,  as  prayed,  and  foreclosure  of  tlie  deed 
of  trust  lien  on  the  property  claimed  by 
plaintlirb  in  error  to  be  their  homestead.  To 
this  judgment  of  ttie  trial  court,  plaintiffs 
in  error  Hart  and  wife  duly  excepted,  and 
have  brought  the  case  here  by  writ  of  error 
for  revision. 

We  find  in  the  brief  of  plaintiffs  in  error 
seven  assignments  of  error,  each  of  which 
cliHllenges  the  correctness  of  the  trial  court's 
Judgment  in  holding  that  the  deed  of  trust 
in  question  constituted  a  valid  lien  upon  the 
property  invcHved,  and  in  foreclosing  the 
same,  on  the  ground  that  the  property  cov- 
ered by  said  deed  of  trust  was  the  homestead 
ot  plaintiffs  in  error  at  the  time  of  the  ex- 
ecution of  said  deed  of  trust,  and  that  there- 
fore, under  the  Constitution  snd  laws  of  this 
state,  said  deed  of  trust  was  void,  and  con- 
stituted no  lien  on  said  property.  We  say 
that  all  seven  of  the  assignments  of  error,  in 
different  form,  relate  to  this  one  question, 
and  therefore  we  will  dispose  of  tiiem  all 
together. 

The  deed  of  trust  In  question  was  duly  ex- 
ccut«>d  and  acknowledged  by  plaintiffs  in  er- 
ror on  the  26th  day  of  May,  1912,  and  cov- 
ers lot  No.  10  in  block  No.  7  of  the  Hard- 
castle  addltlMi  to  tbe  city  of  Houston,  Tex., 
and  was  executed  to  secure  the  payment  of 
a  promissory  note  executed  by  plaintiffs  in 
error  to  J.  B.  Hulsey,  defendant  In  error, 
for  the  principal  sum  of  $1,100,  interest,  and 
attorney's  fees. 

We  gather  from  the  record  before  us  that 
the  plaintiffs  in  error  acquired  the  property 
covered  by  the  deed  of  trust  in  the  year  1901, 
or  1902,  for  the  purposes  of  a  homestead, 
and  that  soon  after  its  acquisition  they 
moved  upon  the  same,  and  made  the  same 
their  homestead  in  fact,  and  continued  to 
occult  the  same  as  their  homestead  until 
some  time  In  July,  1909,  at  which  date  plain- 
tiffs In  error  removed  from  said  premises, 
and  have  never  at  any  time  since  that  date 
occupied,  or  pretended  to  occupy,  said  prem- 
ises as  their  homestead  until  about  August, 
1016,  some  4  years  after  the  execution  of 
said  deed  of  trust,  and  approximately  7 
years  after  they  had  moved  from  said  prem- 
ises, as  before  stated. 

[1  ]  The  trial  judge  did  not  file  findings  of 
fact  and  conclusions  of  law,  and  therefore 
tbe  case  is  before  this  court  to  determine 
wbether  or  not  there  was  evidence  adduced 
open  the  trial  sufficient  to  support  the  judg- 
ment of  the  trial  .court,  and,  if  so,  it  Is  the 
duty  of  this  court  to  affirm  sudi  Judgment 

[2,  >]  It  is  conceded  that  the  property  cov- 
ered by  this  deed  of  trust  was  at  one  time 
stamped  with  the  homestead  character,  and 
jras  actually  used  and  occupied  by  plaintiffs 
tn   error  as  tbelr  homestead,  and  the  con- 


trolling question  to  be  here  determined  is 
whether  or  not  there  was  any  evidence  be- 
fore the  trial  court  which,  if  believed  by 
bim,  was  sufflAent  to  warrant  a  finding  by 
him  that  the  plaintiffs  in  error  had  aban- 
doned the  premises  lin  controversy  as  a  home- 
stead prior  to  the  execution  of  tbe  deed  of 
trust  in  question,  with  the  intention  on  their 
part  not  to  use  or  occupy  the  same  again  as 
their  homestead,  and  we  concede  that  the 
burden  of  proof  upon  this  issue  rested  up- 
on defendant  in  error,  and,  in  view  of  the 
fact  that  the  trial  court  gave  Judgment  in 
favor  of  defendant  in  error,  establishing  and 
foreclosing  the  deed  of  trust  as  a  lien  upon 
the  premises  in  question,  be,  presumably, 
found  and  held  that  defendant  in  error  had 
discharged  that  burden,  and,  following  the 
rule  in  this  state,  established  by  an  unbroken 
line  of  decisions,  this  court  will  not  disturb 
the  finding  and  judgment  of  the  trial  court 
on  this  finding  of  fact,  if  there  Is  any  evi- 
dence found  in  the  record  to  support  It. 

The  property  upon  which  the  deed  of  trust 
was  executed  was,  at  the  date  thereof,  and 
had  been  for  approximately  3  years  pHor 
thereto,  located  In  what  Is  known  as  the 
"Reservation"  in  the  city  of  Houston.  This 
Reservation  was  established  about  July, 
1009,  and  was  a  place  set  aside  for  the  pros- 
tltdtes  of  the  dty  of  Houston.  In  July,  1909, 
after  this  Reservatlcm  was  established, 
plaintiffs  in  error  moved  from  said  premis- 
es, and,  according  to  statements  and  declara- 
tions shown  to  have  been  made  by  the  hus- 
band, Frank  Hart,  such  removal  was  made 
with  the  Intention  of  abandoning  said  prem- 
ises as  a  home.  It  Is  undisputed  by  tbe  rec- 
ord that  up  to  the  time  of  the  execution  of 
the  deed  of  trust  In  question,  almost  3  years 
subsequent  to  the  date  that  plaintiffs  in  er- 
ror removed  from  the  premises  lb  quostlon, 
they  had  not,  in  any  way,  used  or  occupied 
the  premises  as  a  homestead,  and  at  the  ex- 
ecution of  the  deed  of  trust,  the  premises  in 
question  were  occupied  by  renters  or  tenants 
of  plaintiffs  in  error,  and  were  in  no  manner, 
nor  to  any  extent,  used  for  the  purposes  of 
a  homestead  by  plaintiffs  In  error.  At  the 
time  plaintiffs  In  error  left  the  premises  In 
question,  they  bad  three  children,  two  of 
whom  were  girls,  aged  16  and  17  years,  re- 
spectively, and  a  boy  15  years  of  age.  It 
was  proven  on  tbe  trial,  by  defendant  in  er- 
ror, that  Frank  Hart,  the  husband,  on  sev- 
eral occasions  stated,  prior  to  the  execution 
of  tbe  deed  of  trust  in  question,  that  the 
premises  In  question  had  been  abandoned 
as  a  homestead  by  plaintiffs  In  error,  for  the 
reason  that  his  wife,  Annie  Bart,  would  not 
live  there,  on  account  of  the  fact  that  the 
Reservation  of  the  city  of  Houston  was  es- 
tablished there,  and  that  plaintiffs  in  error 
were  opposed  to  living  with  their  children 
Ih  such  a  place,  and,  further,  that  he  (Frank 
Hart),  had  made,  or  was  making  arrange- 
ments to  purchase  other  property-  for  the 
purposes  of  a  homestead,  and.  In  fact,  that 


Digitized  by  ^OOQlC 


304 


Ifle  SOUTHWESTERN  RBPORTEB 


CTez. 


he  had  negotiated  a  purchase  of  other  prop- 
erty for  such  purposes.  I'rank  Hart,  how- 
ever, .denied  Imving  made  any  such  declara- 
tions to  any  one,  and  clalmeC  that  he  bad 
at  ail  times  intended  to  return  to  the  prop- 
erty in  question,  and  occupy  it  as  a  home- 
stead, and  that  his  only  reason  in  remov- 
ing therefrom,  in  the  first  place,  was  that  be 
wanted  to  get  in  such  part  of  the  city  as 
would  afford  his  wife  convenient  access  to 
sndi  .employment  as  her  physical  condition 
would  permit  of,  and  that  be  intended,  ul- 
timately, to  return  to  the  premises,  and  oc- 
cupy same  as  a  homestead.  Annie  Hart,  the 
wife,  testified,  in  substance,  that  she,  too, 
had  no  intention  of  abandoning  the  property 
in  controversy  as  a  homestead  at  the  time 
she  and  her  husband  removed  therefrom,  but 
that  such  removal  was  only  temporary,  and 
for  the  purpose  of  enabling  her  to  secure 
Knploym^it  more  easily  accessible  to  her, 
and  that,  ultimately,  she  intended  to  return 
to  the  premises  In  question  as  tbeir  home- 
stead. 

It  is  undisputed,  also,  that  after  plaintiffs 
in  error  removed  from  the  premises  in  ques- 
tion, Frank  Hart,  the  husband,  did  negotiate 
with,  the  William  A.  Wilson  Company  for 
the  purchase  of  a  lot,  which  was  some  time 
'  in  September,  1911,  but  for  some  reason 
he  never  finally  acquired  the  property  nego- 
tiated for,  but  Instead  the  same  was  convey- 
ed by  the  William  A.  Wilson  Company  to  one 
Chambers,  with  whom  the  husband,  Frank 
Hart,  had  some  dealings,  and  to  whom  he 
became  indebted,  it  seems,  In  the  sum  of  ap- 
proximately  $400. 

[4]  We  think  that  the  evidence  before  the 
trial  court,  to  the  effect  that  the  husband, 
Frank  Hart,  expressly  declared  that  the 
premises  in  question  had  been  abandoned  by 
plaintiffs  lA  error  as  a  homestead,  coupled 
with  the  fact  that  the  same  was  not  occu- 
pied or  used  as  a  homestead  for  approxi- 
mately three  years  after  removal  therefrom, 
when  considered  in  connection  with  the  fur- 
ther fact  that  Frank  Hart,  after  removal, 
and  before  the  execution  of  the  deed  of 
trust,  was  negotiating  for  other  premises  for 
the  purposes  of  a  home,  as  declared  by  him, 
and  also,  when  considered  in  connection  with 
the  further  fact  that  the  premises  in  ques- 
tion were  never  occupied,  or  pretended  to  be 
occupied  or  used  in  any  manner,  as  a  home- 
steod  by  plaintiffs  in  error  until  after  the  fil- 
ing of  this  suit,  and  also,  when  considered 
in  connection  with  the  reason  stated  by 
Frank  Hart  for  removing  from  the  premises 
in  controversy,  that  Is  to  say,  that  plaintiffs 
in  error  would  not  live  on  the  property  be- 
cause of  the  fact  that  the  Reservation  had 
been  estahUsbed  there,  constituted  a  suffi- 
cient basis  for  the  findings  of  the  trial  court 
that  the  premises  in  question  had  been  aban- 
doned as  a  homestead  by  plaintiffs  in  error, 
and  that  the  same  was  not  their  homestead 
at  the  date  of  the  execution  of  the  deed  of 


trust  in  question,  and  that  therefore  such 
deed  of  trust  constituted  a  valid  lien  upon 
said  preinise&  It  is  true  that  the  wife,  An- 
nie Hart,  was  not  shown  to  have  made  any 
declaration  to  defendant  in  error,  or  his 
agent,  acting  for  him,  relative  to  the  lien  la 
questlcm,  jas  to  what  her  intentions  were 
with  reference  to  the  premises  in  question, 
and  she,  therefore,  claims  that,  even  if  It  be 
true  that  her  husband  declared  his  intention 
to  abandon  the  premises  In  questl<Hi  as  their 
homestead,  such  declaration  and  intention  on 
his  part  could  not  affect  her  interest  in  the 
premises  in  question  as  a  homestead,  and 
could  not  have  the  effect  to  deny  her  the 
right  to  claim  the  property  as  a  homestead, 
and  thereby  defeat  the  alleged  lien. 

[t,  8J  In  answer  to  his  pi-opo8itlo.n,  it  may 
be  conceded  that  the  husband  cannot,  under 
any  and  all  cases,  divest  property  of  the 
homestead  character,  whldi  has  once  attach- 
ed, 80  as  to  defeat  the  right  of  the  wife  In 
the  same  as'  a  homestead,  by  merely  declar- 
ing his  intention  of  abandoning  sncb  proper- 
ty as  a  homestead'  of  the  family,  and  thi» 
proposition  of  law  is  toe  well  settled  in  this 
state  to  require  citation  of  authority,  but  It 
is  also  true  that  where  the  husband,  acting 
in  good  faith,  and  'ivlth  no  intention  to  de- 
fraud the  wife,  determines  to  abandon  proi>- 
erty  once  characterized  as  a  homestead,  and 
to  remove  therefrom,  with  no  intention  of 
again  occupying  the  same  as  a  homestead, 
and  does  so  remove  with  such  intention,  and 
Is  followed  by  the  wife,  and  their  residence 
is  established  elsewhere,  then,  in  such  case, 
the  intention  and  act  of  the  husband,  he  be- 
ing the  head  of  the  family,  exercised  In  good 
faith  towards  the  wife,  and  for  what  he  be- 
lieves to  be  for  the  best  interests  of  the  fam- 
ily, and  in  the  absence  of  any  fraud  what- 
soever perpetrated  upon  the  wife,  must  con- 
trol and  be  given  effect,  and  the  property  so 
abandoned  and  removed  from  loses  its  home- 
stead character,  and  is,  in  contemplation  of 
law,  abandoned  as  a  homestead  by  both  the 
siwuses.  It  Is  the  Intention  and  act  of  the 
husband,  when  exercised  in  good  faith  to- 
wards the  wife,  that  control  in  such  cases, 
for  the  reason  that  the  husband  is  recogniz- 
ed by  law  as  the  head  of  the  family,  and  is 
clothed  with  the  right  to  determine,  ordina- 
rily, the  domicile  of  the  family,  either  in  ac- 
quiring property  for  the  purposes  of  a  home- 
stead, or  In  abandoning  same,  after  being 
once  acquired,  provided,  always,  that  the  in- 
tention and  Judgment  of  the  head  of  the 
family  be  exercised  In  good  faith  towards 
the  wife.  There  is  nothing  in  this  record 
that  indicates  that  Frank  Hart,  the  husband, 
if  be.  In  fact,  had  the  intention  of  abandon- 
ing the  property  in  question  a^  a  homestead, 
as  the  trial  court  found  he  did,  whlcli  would 
indicate  any  bed  faith  towards  or  intention 
to  defraud,  in  the  least,  his  -wife,  and  we 
cannot  say  that  the  evidence  before  the  trial 
Jud^e,  taken  as  a  whole,  some  of  which  ne 
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have  not  mentioned,  was  not  sufficient  to  f 
warrant  the  judgment  of  the  trial  court  In 
this  case. 

[7]  ^Ve  understand  that  flndlnes  of  fact  by 
the  trial  judge,  sitting  without  a  Jury,  are 
entlUed  to  at  least  as  much  weight  as  would 
be  the  verdict  of  a  jury  on  the  same  facts, 
both  touching  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  the  testimony, 
and  before  this  court  would  feel  justified,  or 
would  be  authorized,  under  the  rule  in  this 
state,  to  disturb  the  Judgment  of  the  trial 
court  in  this  case,  we  would  have  to  hold,  in 
efTect,  that  there  was  no  evidence  before  the 
trial  court,  upon  which  to  base  a  finding, 
which  was  to  the  effect  that  the  property  in 
controversy  had  been  abandoned  as  a  home- 
stead by  plaintiffs  In  error,  prior  to  the  exe- 
cution of  the  deed  of  trust  in  question,  and 
that  the  same  was  not  stamped  with  the 
homestead  character  at  the  date  of  the  exe- 
cution of  such  deed  of  trust  The  rule  that 
appellate  courts  In  this  state  will  not  disturb 
a  finding  of  the  trial  court  on  a  anestlon  of 
fact,  unless  it  can  be  said  by  the  appellate 
court  that  there  is  no  evidence  in  the  record, 
upon  which  to  base  such  findings  on  ques- 
tions of  fact,  Is  so  well  established  that  the 
citaUou  of  authorities  Is  entirely  unneces- 
sary. 

On  the  Issue  of  abandonment  of  property 
in  controversy  as  a  homestead  by  plalntifts 
in  error,  the  following  authorities,  among 
many  others  in  this  state  unnecessary  to 
mention,  are  referred  to:  Parker  v.  Schrim- 
sher,  172  8.  W.  165 ;  Morris  v.  Simmons,  138 
S.  W.  802;  Derry  v.  Harty,  187  S.  W.  S43; 
White  V.  Cowles,  155  S.  W.  982. 

[8]  Plaintiffs  In  error  have  cited  quite  a 
nnmber  of  cases  in  support  of  their  assign- 
ments that  the  trial  court  was  in  error  in 
holding  the  deed  of  trust  In  question  a  valid 
lien  on  tlie  premises  in  question,  with  the 
opinions  in  most  of  which  we  are  familiar, 
and  it  will  be  found  that  many  of  these  cas- 
es deal  with  the  question  of  estoppel  on  the 
part  of  the  claimant  of  the  homestead  to  de- 
ny the  validity  of  the  lien  attempted  to  be 
executed,  and  as  to  that  line  of  cases  we 
migbt  say  that  they  have  no  application  here, 
because  the  Issue  of  estoppel  Is  not  In  this 
case,  and,  further,  we  might  say  that  some 
of  these  cited  cases  refer  to  controversies 
where  the  claimants  of  the  homestead  rights 
were  occupying  or  using  the  premises  in  con- 
troversy as  a  homestead  at  the  very  time  of 
the  attempted  execution  of  the  lien,  and,  of 
course,  under  such  circumstances,  any  such 
attempted  Hen  was  absolutely  void,  and  oth- 
ers of  these  cited  cases  have  reference  to  in- 
stances where  the  Jury  or  trial  judge  found 
In  favor  of  the  claim  of  homestead  as  a  ques- 
tion of  fact.  We  think  that  none  of  them 
can  control  in  this  case. 

From  what  we  have  said,  it  follows  that 
In  onr  opinion  none  of  the  assignments  of  er- 


ror should  be  sustained,  and  they  aie  thei»- 
fore  overruled,  and  the  judgment  of  the  trial 
court  is  therefore,  in  all  things,  affirmed. 


WEST  LUMBER  CO.  v.  DAVIDSON. 
(No.  7530.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  14,  1917.    Rehearing  Denied 

June  21,  1017.) 

QuiKTiNO  TnxK  *=>7(1)— Cloud  on  Trrut— 

Stock— Negotiabilitt. 
A  bill  will  not  lie  to  remove  from  title  to 
lands  of  plaintiff  clond  conslgting  of  assertion 
by  defendant  of  ownership  in  land  by  virtue  of 
his  being  pledgee  of  stock  in  corporation  which 
formerly  owned  land  and  to  enjoin  sale  of  said 
stock,  since  stock  is  not  negotiable,  and  therefore 
plaintiff's  right  to  hold  land  ffee  of  lien  asserted 
by  defendant  cannot  be  impaired  or  endangered 
by  sale  of  stock. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  (t  14.  15.  17.] 

Appeal  from  District  Court  Harris  Coun- 
ty;   Henry  J.  Dauneubaum,  Judg& 

Action  by  the  West  Lumber  Company 
against  Lynch  Davidson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

Hu^ns  &  Kaj'ser,  of  Hodston,  for  appel- 
lant. Campbell,  Myer,  Myer  &  Freeman,  Of 
Houstpn,  for  appellee. 

PLEASANTS,  C.  J.  This  appeal  is  from 
on  order  of  the  district  court  for  the  Sixty- 
First  district  denying  an  e^pllcatloQ  of 
appellant  for  a  temporary  Injunction.  The 
following  statement  of  the  allegation  of  the 
petition  upon  which  the  injunction  was 
sought  is  copied  from  appellantfs  brief  and 
Is  sufficient  for  the  purposes  of  this  opinion  i 

"This  suit  was  instituted  by  appellant  West 
Lumber  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Texas, 
against  the  appellee.  Lynch  Davidson,  to  re- 
move clo\id  from  title  to  certain  lands  described 
in  plaintiff's  petition.  So  far  as  this  appeal  ia 
concerned,  the  particular  cloud  sought  to  be 
removed  was  the  assertion  by  the  defendant  of 
some  character  of  ownership  in  the  land  by  vir- 
tue of  bis  being  the  owner  and  holder  or  pledgee- 
of  certain  stock  in  the  W.  W.  West  Company,, 
which  company  had  previously  owned  the  l«nd. 
Appellee  novertised  this  stock  for  sale,  claim- 
ing to  hold  it  as  pledgee  for  certain  indebted- 
ness in  the  sum  of  approximately  $50,000:  the 
sale  being  set  for  Monday,  June  the  11th,  at. 
10  o'clock.  On  receiving  notice  of  the  adver- 
tisement of  this  sale,  appellant  filed  an  amend- 
ed petition,  which  petition  is  set  out  in  the 
transcript,  asking  for  a  temporary  injunction 
against  the  sale  of  said  stock  on  said  date. 
This  injunction  was  denied  by  the  court  and  an 
appeal  immediately  taken,  and,  upon  motion 
and  informal  hearing,  an  understanding  was 
reached  with  the  attorneys  for  api>ellee  that  the- 
sale  was  not  to  take  place  until  this  court  could 
pass  upon  the  appeal. 

"Statement  of  the  Case. 

"Appellant,  West  Lumber  Company,  alleged 
that  it  is  the  owner  of  certain  lands  described 
in  paragraph  1  of  plaintiff's  petition.  As  shown 
by  the  petition,  the  following  are  the  facts  al- 
leged as  ground  for  tlie  injunction  herein: 

"On  June  9,  1006,  the  West  Davidson  Lum- 


^SpToT  other  cases  see  same  topic  and  KEY-NUMBER  In  all  K«]r-Number«d  Digests  and  Indaxaa 
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■ber  Company  wa«  the  owner  of  a  certain  saw- 
mill and  certain  pine  timber  and  timber  lands 
situated  near  Lovelady.  The  capital  stock  of 
this  company  was  owned  principally  by  W.  W. 
West  and  the  defendant,  Lynch  Davidson.  W. 
W.  West  decided  to  purchase  Lynch  Davidson's 
interest  in  this  sawmill.  To  this  end  he  or- 
(ranised  a  corporation  known  as  the  W.  W. 
West  Company,  and  on  June  9,  1908,  purchased 
from  the  West  Davidson  Lumber  Company  all 
of  its  assets  for  the  sum  of  $107,000,  evidenced 
by  promissory  notes,  of  that  date,  of  the,  W.  W. 
West  Company,  and  gave  as  security  therefor 
«  deed  of  trust  of  the  date  above  mentioned  up- 
on all  of  this  property,  and  in  addition  thereto 
pledged  with  the  West  Davidson  Lumber  Com- 
pany to  secure  these  notes  992  shares  of  the 
capital  stock  of  the  W.  W.  West  Company, 
which  was  all  of  the  capital  stock  of  the  com- 
i»any,  except  eight  shares.    (Tr.  p.  3,  par.  2.) 

"After  the  purchase  of  this  property  in  the 
iianner  above  described  the  W.  ■  W.  West 
Company  took  charge  of  the  sawmill  and  all 
the  properties  and  undertook  to  operate  it,  but 
instead  of  making  a  profit  the  operations  were 
cnrried  on  at  a  loss,  and  during  these  opera- 
lions  it  incurred  an  Indebtedness  of  $50,000  to 
the  Orange  Lumber  Company,  a  corporation  of 
which  J.  M.  West  was  the  principal  stockhold- 
tr,  and  W.  W.  West  Company  became  unable  to 
meet'  its  obligations  to  its  creditors  in  general, 
including  the  West  Davidson  Lumber  Company 
and  the  Orange  Lumber  Company.  (Tr.  p.  4, 
par.  3). 

"On  Man*  11,  1910,  J.  M.  West  and  the 
defendant.  Lynch  Davidson,  entered  into  a  con- 
tract in  writing,  by  the  terms  of  which  it  was 
agreed  that  J.  M.  West  should  take  charge  of 
nil  of  the  assets  of  W.  W.  West  Company  and 
oiJerate  the  same  to  the  beet  of  his  ability, 
with  the  end  in  view  and  to  the  purpose  of  pay- 
ing first  $57,000  of  the  indebtedness  of  W.  W. 
West  Company  to  the  West  Davidson  Lumber 
Company,  said  indebtedness  then  being  held  by 
the  Continental  Lumber  &  Tie  Company,  sec- 
ond, to  pay  all  of  the  other  indebtedness  of  the 
W.  W.  West  Company,  except  the  balance  due 
the  Continental  Lumber  &  Tie  Company  of  ap- 
proximately $57,000,  and  providing  that  the 
balance,  if  any  there  should  be  remaining,  after 
the  payfcent  of  the'  first  $57,000  due  Continen- 
tal Lumber  &  Tic  Company  and  all  other  in- 
debtedness of  W.  W.  West  Company,  should  be 
divided  equally  one-half  to  each  between  J.  M. 
West  and  defendant,  Lynch  Davidson,  the  con- 
tract having  provided  that  J.  M.  West  would 
bring  about  the  cancellation  of  the  $50,000  in- 
debtedness held  by  the  Orange  Lumber  Com- 
pany, and  that  Lynch  Davidson  would  bring 
about  the  cancellation  of  the  balance  of  the  in- 
debtedness owed  to  the  Continental  Lumber  & 
Tie  Company  by  W.  W.  West  Company  of  ap- 
proximately $50,000  or  ^7,000.  It  is  alleged 
that  the  gist  of  the  entire  agreement  between 
the  defendant  and  J.  M.  West  was  to  the  effect 
that  J.  M.  West  should  take  charge  of  the  prop- 
erties of  the  W.  W.  West  Company  and  realize 
therefrom  a  sufficient  amount  first  to  pay  $57,- 
000  of  the  $107,000  indebtedness  due  the  Con- 
tinental Lumber  &  Tie  Company,  that  being  the 
same  indebtedness  previously  held  by  the  West 
Davidson  Lumber  Company,  and  realize  there- 
from, if  possible,  a  sufficient  amount  to  pay  the 
balance  of  the  debts  of  the  W.  W.  West  Com- 
pany, except  the  balance  of  approximately  $50,- 
000  due  the  Continental  Lumber  &  Tie  Com- 
pany and  the  $50,000  due  the  Orange  Lumber 
Company,  and  the  remainder  of  the  assets,  if 
any,  to  then  belong  to  plaintiff  and  defendant 
in  the  proportion  of  half  each.  (Tr.  pp.  4  and 
5,  par.  6.) 

"In  pursuance  of  this  contract,  J.  M.  West 
took  over  all  of  the  properties  of  the  W.  W. 
West  Company  with  the  acquiescence  of  all  of 
the  stockholders  and  officers  and  directors  of 
said  company,  and  began  the  operation  thereof, 
•nd  gaT«  his  personal  time  and  attention  there- 


to 'Without  making  any  charge  for  the  aerrioeB, 
and  advanced  large  sums  of  mone^  to  said  com-  ' 
pany  so  that  it  might  continue  its  operations, 
and  caused  the  Orange  Lumber  Company  to  ad^ 
Vance  large  sums  therefor,  and  in  fact  proceed- 
ed with  the  beet  of  his  ability  to  operate  the  . 
properties  and  realize  therefrom  the  best  poasi-  ! 
ble  returns,  and  did  operate  them  until  he  had 
cut  substantially  all  of  the  timber  owned  by  the 
W.  W.  West  Company  and  sold  it  on  the  mar- 
ket to  the  best  possible  advantage  and  then  ! 
made  diligent  efforts  to  secure  other  timber  to 
continue  the  operations;  but,  because  of  the 
fact  that  none  was  available  at  a  price  at  which 
it  could  be  used  at  a  profit,  the  operation  of  the 
mill  was  of  necessity  discontinued,  and,  in 
spite  of  his  careful  and  economical  management, 
the  operation  during  the  time  it  was  operated 
was  at  a  heavy  loss,  but  nevertheless  he  paid 
the  $57,000  due  the  Continental  Lumber  &  Tie 
Company  as  it  became  due  in  accordance  with 
the  agreement  mentioned  above.  That  upon  the 
payment  of  the  $57,000,  one-half  of  the  stock 
of  the  W.  W.  West  Company  which  waa  at- 
tached to  the  notes  was  delivered  to  him,  so 
that  after  the  $57,000  was  paid  the  defendant. 
Lynch  Davidson,  held  one-half  of  the  stock  of 
W.  W.  West  Company,  which  was  attached  to 
the  balance  o{  the  notes  which  he  held  aggre- 
gating $50,000  or  $57,000,  but  which  he  agreed 
to  cancel  in  the  contract  as  mentioned  above. 
(Tr.  pp.  6  and  6,  par.  6.) 

"After  the  sawmill  had  been  operated  until 
substantially  all  of  the  timber  had  been  cut  that 
was  available,  it  was  necessary  then  to  dis- 
pose of  the  assets,  lands,  etc.,  of  the  W.  W. 
West  Company  to  the  best  possible  advantage. 
To  this  end,  J.  M.  West  sold  the  lands  belong- 
ing to  the  company  to  J.  D.  Freeman  on  Jan- 
uary 20,  1911,  for  the  sum  of  $17,094.12,  $1.- 
000  of  which  was  paid  cash  and  immediately 
applied  to  the  debts  of  W.  W.  Weat  Company 
which  existed  at  that  date,  and  the  balance  of 
the  purchase  price  of  the  land  which  was  cov- 
ered by  notes  was  also  applied  to  other  indebt- 
edness of  the  W.  W.  West  Company  which  ex- 
isted at  that  time.  (Tr.  p.  6,  pat.  7.)  It  not 
being  feasible  or  practicable  to  continue  opera- 
tions, the  corporation  was  dissolved. 

"The  Freeman  notes  were  transferred  to 
West  Lumber  Company,  the  appellant  herein. 
in  part  satisfaction  for  advances  made  topav 
off  certain  indebtedness  of  the  W.  W.  Wes't 
Company  that  existed  on  March  11,  1910.  J. 
D.  Freeman  defaulted  in  the  payment  of  these 
notes,  and  W.  W.  West  Company,  being  unable 
to  collect  them,  took  a  conveyance  of  the  land 
from  Freeman  to  C.  B.  Granbnry,  trustee,  for 
appellant.  West  Lumber  Company,  in  satisfac- 
tion of  said  notes.  Fven  after  the  conveyance 
of  the  land  to  Grnnbury  as  trustee,  the  appel- 
lant, West  Lumber  Company,  advanced  and 
paid  off  for  the  account  of  'W.  W.  West  Com- 
pany more  than  $17,000  of  the  indebtedness  of 
said  W.  W.  West  Company.  (Tr.  p.  7,  para. 
8  and  9.) 

"It  is  further  alleged:  That,  by  virtue  of  the 
facta  recited  above,  all  of  the  notes  which  were 
not  paid  the  West  Davidson  Lumber  Company, 
and  which  aggregated  approximately  $50,000  or 
$57,000,  have  become  fully  canceled  and  dis- 
charged. Further,  that  all  of  the  acts  of  J.  M. 
West  in  the  premises  were  well  known  to  the 
defendant;  that  be  waa  constantly  kept  advis- 
ed of  all  of  the  operations,  and  that  he  acqui- 
esced therein  and  ratified  and  approved  the  acts 
of  J.  M.  West  in  the  premises.  And,  further, 
that  J.  H.  West  in  undertaking  to  carry  out 
the  terms  of  the  contract  of  date  March  11, 
1910,  expended  and  lost  of  his  own  money  and 
that  of  nis  companies  more  than  $100,000,  all 
of  which  was  known  to  the  defendant  and  ac- 
quiesced in  by  him  at  the  time,  and  that  l>y 
reason  of  all  of  these  facts  the  defendant  is  es- 
topped now  to  assert  any  interest  in  the  lands 
in  question.    (Tr.  pp.  7  and  8,  para.  U  and  12.) 

"It  is  farther  alleged  as  foUows:    Tliat  ths 


Digitized  by  ^OOQlC 


Tex.) 


VAX  W0BKE;R  ▼.  OAIililEft 


307 


defendant  is  now  taUnc  atepa  to  assert  tiUe 

and  Interest  in  said  lands  and  premises  as  tne 
owner  and  holder  of  an  undivided  interest  there- 
in resulting  from  the  proposed  ownership  by 
him  of  552  shares  of  the  capital  stock  of  said 
W.  W.  West  Company,  the  same  being  the  re- 
maining half  of  said  stock  deposited  as  collat- 
eral of  said  obligations  of  W.  W.  West  Com- 
pany to  said  Wort  Davidson  Lumber  Company, 
and  which  are  attached  to  said  $57,000  worth 
of  said  notes  remaining  in  his  possession,  and  to 
that  end  has  given  notice  that  on,  to  wit,  the 
nth  day  of  June,  1917,  at  hie  office  in  the  Car- 
ter building,  he  will  proceed  to  sell  said  stock  ea 
the  collateral  holder  thereof,  or  the  defendant 
is  undertaking  through  such  sale  to  place  the 
ownership  of  said  stock  in  the  bands  of  a  pur- 
chaser in  the  expectation  that  such  purchaser 
would  not  be  at  the  disadvantage  in  owning 
same  in  which  defendant  finds  himself,  and 
could  thereby  assert  title  to  said  land,  which  the 
defendant  is  now  estopped  by  virtue  of  the 
premises  from  asserting,  and  a  further  dood  is 
sought  to  be  cast  upon  the  title  of  plaintiff  in 
said  premises,  by  said  action  of  defendant  in 
conducting  said  sale  and  by  the  results  of  sacfa 
sale  and  the  consequences  tiiat  will  follow  there- 
from if  same  is  permitted  to  be  conducted  and 
consummated.     (Tr.  p.  9,  par.  15.) 

"It  is  further  alleged  as  follows:  That  de- 
fendant has  no  right,  title,  interest,  or  equity  in 
said  lands  or  prenuses  of  any  sort  or  kind 
whatever,  and  his  said  assertions  and  claims  of 
titles  and  equities  are  wrongful  and  malicious 
and  done  in  total  and  wanton  disregard  of  the 
rights  of  plaintiff  and  with  the  willful  and  ma- 
licious intent  to  thereby  injure  plaintiff.  (Tr. 
p.  10,  par.  17.) 

"The  prayer  was,  among  other  things,  for  an 
injunction  to  restrain  defendant  from  selling  or 
undertaking  to  sell  said  stock  of  the  W.  W. 
West  Company.    fTr.  p.  11.)" 

No  answer  was  filed  In  the  court  below  by 
appellee,  but  appellee's  attorneys  were  pres- 
ent and  participated  In  the  hearing  of  the 
application. 

The  contract  between  J.  M.  West  and  ap- 
pellee referred  to  in  petition  was  not  attacbed 
to  the  i)etltlon,  but  was  before  the  court  on 
tbe  bearing,  and  by  agreement  of  parties  Is 
considered  by  this  court  a  part  of  the  peti- 
tion. 

We  are  of  opinion  that  the  trial  court  did 
not  err  In  refusing  to  grant  tbe  temporary 
Injunction.  Tbe  contract  between  J.  M.  West 
and  appellee  expressly  provides  that,  after 
tbe  payment  by  West  of  the  Indebtedness  of 
tbe  company  to  the  extent  mentioned  In  tbe 
plalntltTs  i)etltlon  abore  set  out,  he  would 
acquire  and  transfer  and  deliver  to  appellee 
one-balf  of  the  capital  stock  of  the  company, 
and  when  said  stock  was  so  transferred  to 
appellee  he  would  surrender  and  cancel  the 
balance  of  the  unpaid  notes  of  the  company 
beld  by  him  and  the  Continental  Lumber  & 
Tie  Company,  and  release  the  lien  given  to 
secure  tbe  payment  thereof  upon  the  lands 
now  claimed  by  appellant. 

It  appears  from  the  allegation  of  the  peti- 
tion that  J.  M.  West  has  not  transferred 
and  delivered  any  of  the  stock  to  appellee, 
and  appellee  only  holds  the  same  as  collateral 
security  for  the  notes.  If  the  allegations  of 
the  petition  are  true,  and  being  undenledthey 
are  presumed  to  be  true,  fill  of  the  proiierty 


and  assets  of  evei^  kind  owned  by  tbe  W. 
W.  West  Company  have  been  disposed  of,  and 
the  proceeds  thereof  applied  in  accordance 
with  the  provisions  of  the-  contract  in  the 
payment  of  tbe  debts  of  tbe  corporation,  and 
the  corporation  has  been  dissolved. 

If  these  facts  are  true,  the  acquisition  0f 
one-half  of  the  stock  by  J.  H.  West  and  ita 
transfer  and  delivery  to  appellee  would  have 
been  a  vain  and  useless  performance,  and 
the  failure  of  appellant  to  comply  with  that 
provision  of  the  contract  would  not  affect 
his  right  to  have  tbe  property  held  by  him 
by  purchase  from  tbe  W.  W.  West  Company 
free  of  any  Hen  for  the  payment  of  the  bal- 
ance due  appellant  and  the  Continental  Lum- 
ber ft  TOe  Company.  This  right  of  appel- 
lant cannot  be  impaired  or  endangered  by  the 
sale  of  the  stock  held  by  appellee  as  col- 
lateral. We  do  not  thlrA  that  a  purchaser 
of  the  stock  would  be  In  any  better  position 
to  set  up  irregularities  In  the  disposition  of 
the  pn>i)erty  and  have  thfe  sale  thereof  set 
aside  because  of  such  Irregularities  than  is 
appellee.  In  volume  10,  p.  5S9,  Qyc,  it  is 
said: 

"Certificates  of  shares  of  capital  stock  are 
not  negotiable  instruments  either  in  form  or 
character.  •  *  *  The  general  consequence  of 
this  doctrine  is  that  whoever  takes  them  takes 
them  subject  to  the  equities  and  burdens  which 
attend  them  as  in  .the  case  .of  the  purchase  of 
any  other  nonnegdtiable  paper,  and  that,  al- 
though ignorant  of  such  equities  and  burdens, 
his  ignorance  does  not  relieve  the  paper  there- 
of, or  enable  him  to  bold  it  discharged  there- 
from. They  are  nonnegotiable  in  the  sense  that 
a  complete  transfer  of  title,  good  not  only  be- 
tween the  parties  but  also  against  the  corpora- 
tion itself,  can  only  be  made  with  the  concar- 
rence  of  the  act  of  the  corporation  in  pursuance 
of  its  charter,  governing  statute,  or  operative 
by-laws." 

In  the  case  of  Toung  v.  South  Tredegar 
Iron  Co.,  reported  in  85  Tenn.  189,  2  S.  W. 
202,  4  Am.  St  Eep.  752,  the  Supreme  Court 
of  Tennessee  says : 

"It  is  well  settled  that  such  certificates 
(meaning  certificates  of  capital  stock)  are  not 
negotiable.  The  assignee  takes  them  subject  to 
all  the  equities  which  existed  against  the  a»- 
signor.  They  are  choses  in  action.  Cornick  v. 
Richards,  3  Lea,  1." 

It  seems  to  us,  upon  the  facts  shown  by 
the  record,  that,  while  the  granting  of  the 
injunction  would  not  have  injured  appellee, 
its  refusal  cannot  Injure  appellant  In  this 
view  of  the  case,  the  Judgment  of  the  trial 
court  should  t>e  affirmed,  and  it  has  been  so 
ordered. 

Affirmed. 


VAN  WORMER  v.  GALLTER.    (No.  209.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
May  S,  1917.) 

1.  Biij^  AND  Notes  <s=502(o)— Considebatior 
— Pbe-Existing  Debts. 
Promissory  notes  executed  by  defendant  to 
take  the  place  of  a  pre-existing  debt  due  by  an- 
other to  plaintiff  are  not  invalid  as  not  being 
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supported  by  oongideration ;    the  surrender  and 
cancrilatiott  of  the  previous  note  being  sufficient. 
[Ed.   Note.— For   other  cases,   see   BiUs   and 
Notes,  Cent  Dig.  |i  19&-198.] 

2.  Birxs   AND    Notes   «=»471— Aotionb— At- 
tobney's  Fees. 

In  a  suit  on  a  promissory  note,  attorney's 
fees  may  be  allowed  as  provided  for  in  the  note, 
without  allegations  and  proof  that  it  was  neces- 
sary to  place  the  same  in  the  hands  of  attorneys 
for  collection. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $f  1467-1470.] 

3.  Bills  and  Notes  «=»534  —  Actions  —  At- 
tobney's  Fees. 

In  a  suit  on  a  promissory  note,  attorney's 
fees  may  be  allowed,  notwithstanding  the  ab- 
sence of  proof  as  to  amount  agreed  upon  for 
collection. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §S  1946,  1947.] 

Appeal  from  District  Court,  Jefferson 
County;  R  A.  McDowell,  Judge. 

Action  by  R.  W.  GalUer  against  Lucy  A. 
Van  Wormer.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Bowth  &  Adams  and  P.  G.  Vaughn,  all  of 
Beaumont,  for  appellant.  Watts  &  Duffle,  of 
Beaumont,  for  a^iellee. 

BROOKE,  3,  This  suit  was  brought  by 
appellee,  plaintiff  In  the  court  below,  against 
appellant,  to  recover  a  judgment  against  ap- 
pellant on  two  promissory  notes,  one  for 
$400,  dated  December  27,  lOlS,  and  one  for 
$600,  dated  December  27,  1915. 

Defendant  answered  that  said  notes  were 
made  to  take  the  place  and  stand  In  lieu  of 
notes  for  like  amounts  made  by  Frank 
Meagher  for  a  pre-existing  debt  for  which  R. 
W.  Galller  was  a  surety,  and  that  said  notes 
becoming  due,  and  Frank  Meagher  being  un- 
able to  pay,  the  said  Galller  became  bound  to 
and  did  pay  them ;  that  thereafter,  at  request 
of  Galller,  Frank  Meagher  procured  the  exe- 
cution of  the  notes  herein  sued  on  to  take 
the  place  of  the  amounts  plaintiffs  paid,  by 
reason  of  his  indorsement  and  suretyship, 
and  that  said  notes  sued  on  against  appellant 
are  not  supported  by  any  consideration,  and 
that  she  was  neither  principal,  surety,  nor 
obligor  on  the  notes  originally  executed  by 
Frank  Meagher,  and  that  they  were  of  no  ad- 
vantage or  benefit  to  her,  to  which  answer 
plaintiff  filed  a  supplemental  petition  alleg- 
ing that  at  the  time  of  the  execution  of  said 
notes  plaintiff  held  the  notes  of  Frank 
Meagher,  the  son-in-law  of  appellant,  and 
was  threatening  to  bring  suit  thereon,  when 
the  said  2ifeagher,  in  consideration  of  the  ac- 
ceptance of  the  notes  sued  on  by  plaintiff  and 
the  surrender  of  Frank  Meagher's  notes  held 
by  him,  delivered  to  this  plaintiff  the  notes 
sued  on,  all  of  which  was  well  known  to 
plaintiff,  and  that  defendant  is  estopi)ed  from 
denying  liability.  Defendant  answered  by 
supplemental  answer,  excepting  to  said  sup- 
plemental petition  on  the  ground  that  same 
set  up  no  ground  of  estoppel  against  defend- 


ant to  plead  want  of  consideration,  and  de- 
nying that  she  was  in  any  way  benefited  by 
plaintiff  withholding  legal  proceedings  against 
Frank  Meagher,  and  further  excepting  t» 
said  supidementnl  petiticm  on  the  ground  that 
it  did  not  allege  how  or  in  what  way  she 
could  be  or  was  benefited  by  plaintiff  with- 
holding legal  proceedings  against  Meagher, 
or  In  what  way  she  would  suffer  loss  or  dis- 
advantage by  a  suit  against  Frank  Meagher 
on  a  note  on  which  defendant  was  not  an  In- 
dorse r  or  surety,  and  not  the  maker  thereof, 
and  not  in  any  way  liable  thereon,  and  alleg- 
ing also  that  Frank  Meagher  was  Insolvent, 
and  that  he  could  not  be  injured  by  the 
bringing  of  said  suit  The  court  entered 
judgment  In  favor  of  appellee  on  both  of  said 
notes  In  the  sum  of  $1,076.48,  principal,  In- 
terest, and  attorney's  fees,  with  10  per  cent, 
per  annum  Interest  from  date  of  judgment 
Appellant  In  due  time  filed  a  motion  for  a 
new  trial  on  the  ground:  First,  that  the 
pleading  and  the  undisputed  proof  show  that 
said  notes  were  without  consideration ;  sec- 
ond, that  plaintiff  failed  to  allege  and  prove 
that  the  notes  were  presented  to  appellant 
for  payment,  and  that  payment  was  refused, 
and  that  It  was  necessary  to  employ  attor- 
neys to  sue  on  them,  which  motion  being 
overruled,  the  appellant  then  and  there  gave 
notice  of  appeal  In  open  court  to  this  court, 
and  thereafter  in  due  time  filed  her  appeal 
bond,  and  the  cause  Is  now  properly  before 
this  court  for  review. 

[1]  Complaint  la  made  by  the  first  assign- 
ment of  axot  that: 

'The  court  erred  in  rendering  Jadgment  for 
plaintiff,  because  the  undisputed  evidence  shows 
that  said  notes  were  executed  by  defendant  to 
take  the  place  and  stand  in  lieu  of  a  pre-exist- 
ing debt  due  by  Frank  Meagher  to  plaintiff, 
without  any  other  consideration,  by  reason  of 
plaintiff  having  become  an  accommodation  in- 
dorser  on  Frank  Meagher's  notes." 

The  proposition  under  this  assignment  is: 
"A  promise  to  pay  the  pre-existing  debt  of 
another,  without  any  further  or  additional  con- 
sideration, is  not  binding." 

On  the  other  hand.  It  is  contended  that 
where,  as  in  this  case,  one  person  executes 
and  delivers  his  or  her  notes  to  a  third  par- 
ty in  payment  of  the  Indebtedness  of  another, 
and  such  Indebtedness  la  there  paid  and  re- 
linquished, s\ich  notes  are  based  upon  a  suffi- 
cient consideration,  and  are  valid  and  en- 
forceable. 

The  question  of  consideration  for  the  ex- 
ecution of  notes  under  similar  circum- 
stances was  decided  in  thB  case  of  Meyers  t. 
Van  Wagoner  et  al.,  66  Mo.  116,  in  whidi 
case  the  court  said: 

"The  facts  as  developed  on  tli«  trial  appear 
to  be:  That  the  plaintiff  held  the  note  <rf  Ada- 
line  H.  Van  Wagoner's  son  by  a  former  mar- 
riage for  loaned  money;  that  this  son  waii 
wholly  insolvent;  that  the  plaintiff  applied  to 
Mrs.  Van  Wagoner  to  assume  the  debt,  which 
she  did  by  executing  her  own  note  for  the  same, 
(ind  tnking  up  and  destroying  her  son's  note; 
that  plaintiff  held  this  note  for  some  time,  when 
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she  rene-wed  it  by  giving  the  note  in  suit  with 
an  extension  of  time  of  payment.  Nothing  wag 
said  by  either  party  in  regard  to  her  separate 
property  when  she  executed  tlie  notes  referred 
to.  She  testified  on  the  trial  that  she  did  not 
intend  to  bind  her  separate  property  by  aasum- 
ing  the  debt  and  giring  her  own  notes  for  it. 
But  there  waa  no  proof  that  anything  at  all  was 
said  about  her  geparate  property  at  t^e  time 
of  executing  either  note.  It  was  admitted  that 
the  real  estate  described  in  the  petition  was 
and  still  is  her  separate  property.  The  point 
that  the  note  sued  on  was  voluntary  and  with- 
out consideration  was  not  sustained  by  the 
proof.  The  surrender  and  cancellation  of  her 
son's  note  was  a  sufficient  consideration  for  the 
note  she  executed.  If  the  first  note  was  good, 
the  second  note  in  renewal  was  certainly  good, 
as  it  was  supported  by  die  same  consideration, 
and  also  by  the  furtner  consideration  of  the 
extension  of  time." 

We  think  the  appellee's  contention  ia  cor- 
rect, and  the  consideration  was  sufflclMit, 
and  the  record  does  nqt  reflect  whether  or 
not  any  consideration  was  paid  by  Frank 
Meagher  to  Mrs.  Van  Wormer  for  the  execu- 
tion of  the  two  notes.  There  being  no  error 
In  the  action  of  the  court  on  this  matter,  the 
assignment  is  in  all  things  overruled. 

(2]  The  sec<Hid  assignment  is  to  the  effect 
that  the  court  erred  in  rendering  judgment 
for  attorney's  fees,  because  plaintiff  failed  to 
allege  and  prove  that,  said  noteb  becoming 
due,  they  were  presented  to  defendant  and 
she  fallM  to  pay  them,  and  that  It  was  nec- 
essary to  place  same  in  the  hands  of  attor- 
neys to  collect  them. 

The  proposition  under  this  assignment  is: 

"In  order  to  be  entitled  to  recover  attomey^s 
fees  on  a  note  providing  for  attorney's  tees,  it 
is  necessary  to  Doth  allege  and  prove  that  pay- 
ment was  denied,  and  that  it  was  necessary  to 
place  same  in  the  hands  of  attorneys  for  col- 
lection." 

The  law  is  not  with  the  appellant  on  this 
proposition,  but  Is  to  the  effect  that  it  Is  not 
necessary  to  prove  that  payment  was  denied. 
The  plaintiff  alleged  a  demand  and  refusal 
to  pay  the  notes,  also  set  up  and  prayed  for 
attorney's  fees.  The  authority  relied  on  by 
appellant  is  not  the  law  now  In  this  state  on 
the  proposition  presented. 

[3]  The  third  assignment  is: 

"The  court  erred  in  rendering  judgment  for 
attorney's  fees  in  the  absence  of  proof  as  to 
what,  if  any,  amount  the  bolder  of  tiie  note  liad 
agreed  to  pay  the  adxHrneys  for  collecting  same." 

What  we  have  said  above  disposes  of  this 
a.sslgnment,  and  both  of  the  assignments  are 
overruled. 

Finding  no  error  in  the  action  of  the  trial 
conrt,  the  Judgment  is  In  all  things  affirmed. 


HOELAND  V.  WOOD  et  al.     (No.  72L) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 
June  7,  1917.) 

JtrnoMENT    «=>17(10)  —  •Retubn    of    "Not 

FOtlND." 

W^here  sheriff's  return  of  "Not  found"  af- 
firmatively showed  a  defendant  was  not  skived 


with  citation,  judgment  against  such  defendant 
was  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  SI.] 

Error  from  Palo  Pinto  County  Court;  J,  T. 
Ranspot,  Judge. 

Action  by  M.  F.  Wood  against  E.  R.  Hol- 
land an<}  others.  Judgment  for  plaintiff,  Etnd 
the  named  defendant  brings  error.  Reversed 
and  remanded  as  to  the  named  defendant, 
and  affirmed  as  to  the  other  defendants. 

liockett  &  Rowet  of  Ft  Worth,  for  plain- 
tiff In  error.  W.  P.  Smith,  of  Mineral  Wells, 
for  defendants  in  error. 

HIGGINS,  J.  Judgment  by  default  was 
rendered  against  £.  R.  Holland  and  others 
in  a  suit  by  M.  F.  Wood.  The  return  of  the 
sheriff  upon  the  citation  to  Holland  Is  as  fol- 
lows: 

"SheriFs  Return. 

"Came  to  hand  on  the  14th  day  of  Dec.,  1914, 

at  9  o'clock  a.  m.,  and  executed  in county, 

Texas,  by  delivering  to  each  of  the  within  nam- 
ed defendants,  in  person,  a  true  copy  of  this 
citation  (together  with  the  accompanying  copy 
of  the  plaintiff's  petition)  at  the  following  times 
and  places,  to  wit:  After  making  diligent  search 
for  the  defendant  EL  R.  Holland,  not  found  in 
Tarrant  county. 

"I   actually   and   necessarily   traveled   

miles  in  service  of  this  citation,  in  addition  to 
any  other  mileage  I  may  have  traveled  in  the 
service  of  other  process  in  the  same  case  dur- 
ing the  same  trip.  N.  C.  Mann,  Sheriff,  Tar- 
rant County,  Texas,  by  F.  B.  daysool,  Dep- 
uty." 

This  return  affirmatively  shows  that  Hol- 
land wag  not  served  with  citation,  for  which 
reason  the  judgment  against  him  was  unau- 
thorised.   No  other  aue3tl<»i  is  presented. 

Reversed  and  remanded  as  to  Holland; 
affirmed  as  to  the  other  defendants. 


WILLIAMS  V.  GALVESTON,  H.  St  S.  A. 

RY.  CO.     (No.  234.) 

(Court  of  CSvil  Appeals  of  Texas.     Beaumont. 

May  25,  1917.) 

1.  Caebtebs  <g:=>320(25)  —  Injury  to  Passen- 
ger—Auohtino    AT    STATtON— NEGEIOENCE 

—Question  fob  Jubt. 
Evidence,  in  action  foe  injury  to  passenger 
in  alighting  at  station,  where  the  platform  was 
26  inches  below  the  car  step,  and  between  the 
platform  and  step,  and  16  incnes  below  the  step, 
there  wan  merely  a  plank- 12  indies  wide,  pro- 
jecting 9  inches  outside  the  st^,  covering  pipes, 
and  not  intended  for  use  for  passengers,  AcId  to 
make  the  issues  of  negliscnoe  in  not  providing 
adequate  means  and  appliances  for  alighting, 
and  in  the  conductor  not  rendering  proper  ag- 
sietance,  questions  for  the  jury. 

[Ed.    Note.— For   other   coses,    see    Carriers, 
Cent.  Dig.  §  1244.] 

2.  Tbial    <S=>191(9)~Tnstbuction8— Assump- 
tion AS  TO  Facts. 

"The  Instruction,  in  action  for  Injury  to  a 
passenger  tn  alighting  at  station  platform  20 
inches  below  car  step,  with  nothing  between  ex- 
cept a  plank.  16  inches  below  the  step,  covering 
pipes,  12  inches  wide  and  extending  only  9  inch- 
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ea  outside  tbe  step,  that  plaintiff  could  not  re- 
cover if  she  put  ner  foot  on  the  edge  of  the 
plank  and  slipped  therefrom,  and  there  was  room 
on  it  for  her  to  have  placed  her  foot  without 
slipping,  and  but  for  her  failure  to  do  so  she 
woidd  not  have  been  injured,  is  erroneous  as 
assuming  that  if  she  could  have  placed  her  foot 
on  the  plank  without  slipping,  and  failed  to 
do  so,  she  was  guilty  of  contributory  negligence 
without  regard  to  the  care  used  by  her. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  430.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  J.  Howard,  Special  Judge. 

Action  by  Emily  Belle  Williams  against 
the  Galveston,  Harrlsbnrg  &  San  Antonio 
Ballway  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed. 

Gill,  Jones,  Tyler  &  Potter,  of  Houston, 
for  appellant.  Baker,  Botts,  Parker  &  Gar- 
wood, of  Houston,  for  appellee. 

HiGHTOWEBi,  C.  J.  Appellant,  Emily 
Belle  WilUamB,  as  plaintiff  below,  filed  this 
suit  In  one  of  the  district  courts  of  Harris 
cotmty  against  appellee,  Galveston,  Harris- 
burg  ft  San  Antonio  Ballway  Company,  de- 
fendant below,  to  recover  damages  on  account 
of  personal  Injuries  alleged  to  have  been  sus- 
tained by  appellant  while  alighting  from  one 
of  tho,  cars  of  the  defendant  at  Seabrook, 
Tex.,  on  the  7tb  day  of  September,  1014.  The 
causQ  was  tried  to  a  Jury,  and  was  submitted 
under  a  general  charge  of  the  court,  together 
with  two  special  instructions  requested  by 
appellee.  A  verdict  was  returned  by  the  Jury 
In  favor  of  appellee,  and  judgment  entered 
by  the  court  in  conformity  with  such  verdict 
Appellant's  motion  for  new  trial  having  been 
overruled,  the  case  has  been  properly  brought 
to  this  court  for  revision. 

In  her  petition,  appellant  alleged  that,  after 
the  train  had  arrived  at  the  station  of  Sea- 
brook,  a  regular  station  on  appellee's  road, 
and  had  stopped  there,  and  the  passengers 
were  leaving  the  train,  appellant  In  the  exer- 
cise of  due  care  and  prudence  for  her  own 
safety,  undertook  to  descend  the  steps  of 
the  car  in  which  she  bad  been  seated ;  that, 
in  stepping  from  the  lowest  step  of  the  coach 
to  the  platform  of  the(  station,  her  foot 
caught  on  the  edge  of  a  board  or  box,  cover- 
ing certain  wires  or  switching  apparatus 
running  along  the  platform,  on  the  side  of  the 
platform,  just  beheath  the  lowest  step  of  the' 
car,  that  appellant  was  violently  precipitated 
to  the  ground  or  platform,  striking  her  back 
and  hlpti  severely  on  the  lowest  step  of  the 
car  and  on  the  ground,  resulting  In  the  In- 
Jury  complained  of. 

Apiwllee  was  charged  with  negligence  In 
the  following  particulars: 

(1)  "Defendant  failed  to  provide  reasonably 
sate  appliances  and  equipment  to  enable  plaintiff 
to  leave  the  car  with  safety." 

(2)  "Defendant  failed  to  place  a  box  or  stool 
just  below  the  lowest  step  of  the  car,  as  is  cus- 
tomary when  passengers  axe  getting  oS.  at.a  reg- 
ular stBtioiu" 


(3)  "Defendant  failed  to  have  tib«  lowest  step 
of  the  car  sufficiently  dose  to  tiie  platfocm  at 
its  station  at  Seabrook  to  enable  pkuntiff  to  de- 
scend from  the  car  to  the  platform  with  safety." 

(4)  "Defendant  failed  to  build  ita  platform  at 
its  station  at  Seabrook  gufficientljr  high  and 
properly  situated  so  as  to  enable  plaintiff  to  de- 
scend from  the  car  to  the  i^atform  with  safety." 

(5)  "Defendant  permitted  the  box  or  board 
covering  of  the  wires  or  switching  apparatus  to 
be  placed  on  the  platform  in  such  a  way  as  to 
interfere  with  or  endanger  the  safe  departure 
of  the  plaintiff  from  its  car,  and  which  it 
did  dow" 

(6)  "Defendant's  employ^,  the  conductor,  al- 
though standing  at  the  foot  of  the  steps  as 
plaintiff  was  descending,  failed  to  render  her 
proper  and  customary  assistance,  but  was  look- 
ing in  the  opposite  direction  from  her,  and  only 
slightly  touched  her  arm,  rendering  her  practi- 
cally no  assistance  whatever  in  descending  from 
the  car,  which  failure  of  the  conductor  was  neg- 
ligence, in  view  of  the  facts  that  the  car  step 
was  so  high  from  the  platform ;  that  no  box  had 
been  placed  there  to  step  upon;  and  that  the 
board  covering  of  the  wires  was  there." 

The  answer  of  appellee,  defendant  below, 
consisted,  8ubBtautiall.v,  of  a  general  demur- 
rer, general  denial,  and  plea  of  contributory 
negligence  on  the  part  of  appellant,  in  that 
she  failed  bo  use  ordinary  care,  etc.,  for  her 
own  safety  while  att^npttng  to  alight  from 
said  car. 

We  find  in  appellant's  brief  one  assignment 
of  error  only,  upon  which  she  relies  for  a 
reversal  of  the  judgment  against  her,  and 
this  assignment  challenges  the  correctness  of 
the  action  of  the  trial  court  In  giving  to  the 
jury  special  chat^  No.  2  requeated  by  ap- 
pellee, reading  as  follows: 

"If  you  believe  from  the  testimony  that  the 
plaintiff,  in  alighting  from  the  train,  put  her 
toot  on  the  edge  of  the  boxing  and  slipped  there- 
from, and  was  injured,  and  if  you  further  believe 
that  there  was  room  on  the  boxing  for  her  to 
have  placed  her  foot  without  slipping,  and  she 
failed  to  do  so,  and  without  failing  to  do  bo  she 
would  not  have  been  injured,  then  you  are  in- 
structed that  the  plaintiff  cannot  recover,  and 
your  verdict  shoold  be  for  defendant." 

Tliere  are  eight  propositions  of  law  sub- 
mitted under  this  assignment,  showing  rea- 
sons advanced  by  appellant  why  the  giving 
of  this  charge  by  the  court  was  prejudicial 
error,  and,  while  we  do  not  deem  it  necessary 
to  set  them  out  literally,  we  will  state  briefly 
the  substance  of  several  of  such  propositions. 
We  might  say,  flrst,  that  the  conrt,  in  the 
main  charge,  submitted  to  the  Jury  for  their 
consideration  each  ground  of  negligence  re- 
lied upon  by  appellee  for  recovery,  as  above 
mentioned,  and  instructed  the  Jury  that  in 
the  event  they  should  believe  from  a  prepon- 
derance of  the  evidence  that  the  appellee  was 
guilty  of  all  or  any  one  of  the  acts  or  omis- 
elous  charged  to  be  negligence  by  plaintiff, 
and  that  plaintiff  was  proximately  caused  to 
be  Injured  by  any  one  or  all  of  such  acts  of 
negligence,  then  to  find  in  favor  of  plaintiff. 
Now  having  given  this  general  charge  to  the 
jury,  submitting  all  the  grounds  of  negli- 
gence relied  upon  by  appellant,  the  court, 
over  the  objection  and  protest  of  appellant 
timely  and  properly  made,  gave  to  the  Jurj 
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special  Instmctlon  No.  2  above  set  out,  at 
the  request  of  appellee,  which  had  the  effect 
to  take  from  the  consideration  of  the  Jury 
cTcry  ground  of  negligence  relied  upon  by  ap- 
pellant, and  which  was  submitted  in  the 
court's  main  charge  for  the  jury's  oonsidera- 
tlcm,  save  and  except  the  one  ground  which 
said  special  Instruction  submits,  and  afBrma- 
tively  told  the  Jury  that,  unless  the  Jury 
could  find  in  appellant's  favor  on  such  one 
ground,  they  would  be  compelled  to  return  a 
verdict  in  favor  of  defendant  The  giving  of 
this  special  charge  by  the  trial  court  was  er- 
ror, we  thluk,  for  several  reasons:  Eiist, 
because  such  diarge  expressly  took  from  the 
consideration  of  the  jury  several  grounds  of 
negligence  alleged  and  relied  upon  by  appel- 
lant for  recovery,  and  which  allegations  were 
sufficiently  supported  by  proof  to  warrant 
consideration  by  the  jury  and  a  verdict  in 
favor  of  appellant,  if  such  evidence  in  sup- 
port <rf  such  allegations  should  have  been 
foojod  by  the  Jury  to  be  true.  We  shall  not 
discuss  this  evidence  in  detail,  for  we  feel 
that  It  would  serve  no  useful  purpose  to  do 
BO^  but  wlU  merely  allude  to  some  of  the 
grounds  relied  upon,  which  we  think  were 
8upi>orted  by  the  evidence  Ik  such  manner  as 
to  have  required  the  submission  of  such  is- 
sues to  the  juiy. 

[f]  For  instance,  we  think  that  the  evi- 
dence was  sufficient  to  have  carried  to  the 
Jury  the  first  ground  of  n^llgence  alleged,  to 
the  effect  that  appellee  failed  to  provide  rea- 
sonably safe  means  and  equipment  to  enable 
appellant  to  leave  the  car  with  safety.  The 
evidence  discloses  the  fact,  without  contra- 
diction, that  the  platform  at  the  station  of 
Seabrook  was  at  least  26  inches  below  the 
lowest  step  on  appeUee^s  passenger  train 
from  which  appellant  had  to  alight,  and, 
while  tie  evidence  shows  that  there  was  some 
kind  of  a  boxing  laid  on  this  platform  for  the 
purpose  of  covering  and  protecting  some  cliar- 
acter  of  pipe  or  pipe  line,  yet  the  evidence 
tends  to  strongly  show  that  this  boxing  or 
pipe  covering  was  not  intended  for  use  by 
passengers  as  a  means  of  alighting  from  aj)- 
pellee's  trains  at  said  point,  though  passen- 
gers sometimes,  as  the  evidence  shows,  step- 
ped onto  this  boxing,  and  from  there  to  the 
platform.  The  top  of  this  boxing  Itself  was 
fully  16  Inches  below  the  lowest  step  of  the 
car  from  which  appellant  was  compelled  to 
alight,  according  to  one  of  appellee's  own  wit- 
nesses, who  actually  measured  the  distance, 
and  all  the  testimony  shows  that  the  width 
of  this  boxing  did  not  exceed  12  inches,  its 
covering  or  top  plank  being  a  2x12,  that  is 
a  plank  2  indies  thick  and  12  inches  wide, 
and  according  to  the  undisputed  testimony, 
as  we  gather  it,  the  width  of  the  top  of  this 
boxing  was  diminished  from  2%  to  3  Inches, 
by  reason  of  the  fact  that  that  much  of  the 
top  of  the  boxing  extended  under  and  was 
OTerIaH>ed  by  the  step  of  the  car  itself,  meas- 
nred  by  a  line  drawn  i)erpendlcular  from  the 
bottom  of  the  step  to  the  top  of  this  boxing. 


and  we  assume  that  the  width  of  this  boizing 
or  top  plank  would  be  still  considerably  fur- 
ther reduced,  in  so  far  as  the  question  of 
room  for  a  passenger's  foot  was  concerned, 
and  especially  the  plaintiff  in  this  case,  who 
was  shown  to  be  a  woman  of  between  175 
and  190  pounds  in  weight,  for  we  assume  that 
the  size  and  shape  of  the  calf  of  such  a  per- 
son's leg  in  descending  from  the  step  to  this 
box  would  take  up  several  more  inches  of 
this  boxing,  and  it  is  not  unreasonable  to 
saK>ose,  as  we  view  the  situation,  reflected 
by  the  record,  that)  this  lady  had  some  diffl- 
colty  in  getting  down  from  tiie  step  onto  this 
boxing  with  even  an  inch  of  room  to  spare, 
though  appellee  Intimates  In  its  brief  that 
there  was  at  least  a  space  of  9  Inches  in 
width  on  this  boxing  in  which  appellant  could 
have  placed  her  foot;  but  we  take  it  that 
in  this  conclusion  appellee  makes  no  allow- 
ance for  the  size  ot  the  lady's  leg,  or  any- 
thing else,  bnt  concludes  that  she  should  have 
stepped  down  in  such  manner  as  would  have 
permitted  the  full  space  of  9  inches  on  which 
to  place  her  foot.  This  could  have  only  been 
possible.  iKrhaps,  in  the  case  of  a  line  drawn 
perpendicular  from  the  top  of  the  step  to  the 
top  of  this  bosing  beneath,  and  would  have 
been  impossible,  we  think,  in  the  case  of  any 
passenger,  without  a  very  great  effort  in  plac- 
ing her  heel  on  the  boxing  in  sudi  manner  as 
to  have  been  extended  back  under  the  step 
itself,  which  would,  perhaps,  have  left  the 
passenger  In  a  very  awkward  position. 
While  it  is  pleaded  by  appellee  that  this 
boxing  was  Intended  to  take  the  place  of  a 
footstocd  usually  and  customarily  used  for 
enabling  passengers  to  alight,  and  that  it  was 
Bofflcient, .  in  the  place  of  such  a  stool,  yet 
appellee,  in  Its  brief,  expressly  states  that 
this  boxing  over  this  pipe  was  not  construct- 
ed for  use  by  passengers  in  alighting,  and 
was  nev«r  Intended  by  appellee  to  be  used 
for  such  purpose.  If  this  be  true,  then.  In 
view  of  the  fact  that  ttie  distance  from  the 
car  step  to  aj^Jellee's  platform  at  this  station 
was  at  least  26  Inches,  certainly,  we  think,  it 
ought  to  have  been  left  to  the  Jury  to  deter- 
mine whether  or  not  the  means  and  applianc- 
es at  this  point  furnished  by  appellee  to  pas- 
sengers to  enable  them  to  alight  from  Its 
trains  were  adequate  and  sufficient  for  such 
purpose. 

Without  discussing  this  point  further,  we 
bold  that  this  ground  of  negligence  ought  to 
have  been  submitted  to  the  jury,  as  was  done 
by  the  court's  main  charge,  but  which  was 
expressly  taken  from  the  jury  by  the  special 
charge  given  at  the  request  of  appellee. 

We  also  think  ttiat  there  was  error  in  the 
court's  action  in  taking  from  the  jury,  as 
was  done  by  the  giving  of  this  special  charge, 
the  second  ground  of  negligence  alleged  bj 
appellant,  to  the  effect  that  appellee  failed 
to  have  a  box  or  stool  below  the  step  of  the 
car,  for  the  purpose  of  safely  i)ennltting  pas- 
sengers to  alight,  for  the  evidence  is  undis- 
puted that  such  a  stool  or  box,  as  is  al- 
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b«ing  the  sarvey  of  land  known  as  the  Samnel 
Young  survey,  patented  to  Samuel  Young  by 
the  state  of  Texas  by  oateut  No.  243,  vol.  7, 
dated  February  6,  1861,  and  recorded  in  vol- 
ume 11,  page  3,  cf  the  Deed  Records  of  Harris 
county,  Tex.,  to  which  refer." 

Prior  to  the  time  of  said  deed  of  tmst 
Corbett  had  caused  a  map  or  plat  to  be  made 
of  the  east  ialf  of  the  James  Brewster 
survey  and  the  whole  of  the  Evan  Thomas 
survey  by  J.  S.  Burke,  showing  a  subdivision 
thereof  under  ttae  following  title:  "Cypress 
Orchard  A  Garden  Lands,  a  Subdivision  of 
Corbett's  Ranch,  Being  a  Part  of  the  James 
Brewster  and  Entire  E.  Thomas  Survey,"  by 
whicb  said  entire  tract  of  land  was  shown 
to  be  divided  into  town  lots  and  blocks  and 
farm  lots,  intersected  by  various  streets  and 
roadways  Indicated  upon  said  map.  The 
land  included  within  such  sheets  and  road- 
ways amounts  to  149  acres.  After  this  map 
was  made,  Corbett  and  the  Union  Land 
Company  made  numerous  and  various  sales 
— at  least  75  In  number,  to  various  parties 
and  at  various  times — of  lots  and  blocks  and 
farm  lots  from  the  Evan  Tbomas  and  tbe 
east  half  of  the  James  Brewster  surveys,  by 
reference  and  according  to  said  map  above 
referred  to;  sudi  sales  being  evidenced  by 
deeds.  Corbett  had  conveyed  to  the  Union 
Land  Company  tbe  Evan  Thomas  east  half 
of  the  Brewster  and  Samuel  Young  surveys, 
together  with  various  other  lands*  by  deed 
dated  October  24,  1910,  reciting  a  consldera- 
tlori  of  $1  and  other  considerations.  The 
Union  Land  Company  reconveyed  the  prop- 
erty described  In  the  .two  deeds  of  trust 
above  mentioned  to  Corbett,  by  deed  dated 
June  15, 1911,  the  recited  consideration  being 
$25,000,  and  the  assumptieu  by  Corbett  of 
the  payment  of  all'  lieiis  existing  upon  said 
property. 

The  deed  from  Union  Land  Company  to 
Corbett  was  authorized  by  a  resiolution  of 
the  board  of  directors  of  the  Union  Land 
Company,  adopted  June  15,  .1911,  and  at- 
tached to  the  deed  from  the  Union  Laud 
Company  to  Corbett  was  the  declaration  of 
W.  C.  Corbett,  J.  W.  Woods,  and  K.  H.  Polk 
that  they  were  all  of  the  stockholders  of  the 
Union  Land  Comi>any,  and  that  Corbett  own- 
ed 198  shares,  J.  W.  Woods  1  share,  and  K. 
H.  Polk  1  share  of  the  capital  stock  of  said 
company,  and  said  stockholders  ratified,  con- 
firmed, and  Joined  In  the  deed  from  Union 
Land  Company  to  Corbett  On  June  15th, 
at  the  time  of  tbe  execution  and  delivery  of 
the  two  notes  and  deeds  of  trust  above  refer- 
red to,  Corbett  executed  and  delivered  his 
sworn  designation  of  homestead,  reading  as 
follows: 

"I  am  the  same  W.  O.  Ootiiatt  who  executed 
and  delivered  two  deeds  of  trust  dated  May  30, 
1911,  conveying  lands  to  William  Giles,  trustee, 
for  the  use  and  benefit  of  J.  J.  Sweeney,  to  se- 
cure my  two  notes  executed  and  delivered  to 
said  J.  J.  Sweeney  of  even  date  with  said  deeds 
of  trust,  one  in  the  sum  of  S22,500,  and  the  oth- 
er in  the  sum  of  $8,750 ;  and  I  sn-ear  that  I  have 
never  lived  upon  or  used  as  my  homestead  any 


of  the  lands  oonveved  and  described  in  said 
deeds  of  trust,  or  either  of  them,  and  have  no 
present  intention  of  ever  so  usUig  or  living  upon 
any  of  said  lands.  I  now  live  and  use  as  my 
homestead,  and  claim  as  the  homestead  of  myself 
and  my  wife  the  following  described  premises, 
in  the  city  of  Houston,  Harris  county,  Tex.,  to 
wit:  Lot  ten  (10),  Wock  six  (6),  outlet  twenty- 
seven  (27),  Holman  addition,  South  side. 

"[Signed]    W.  C.  Corbett 
"Subscribed  and  sworn  to  before  me  by  said 
W.  C.  Corbett  this  15th  day  of  June,  A.  D. 
1911.  [Signed]    J.    W.    Woods. 

"[Seal.]    Notary  Public,  Harris  County,  Texas." 

During  the  negotiations  of  Orbett  for  the 
loan  from  Sweeney,  evidenced  by  the  notes 
and  deeds  of  trust  above  mentioned,  Mr. 
Sweeney  employed  his  attorney,  E.  R.  Camp- 
bell, to  examine  and  pass  upon  the  title  of 
said  lauds,  and  he  pointed  out  a  number  of 
objections  to  and  defects  In  tbe  title  to  the 
James  Brewster  and  Evan  Thomas  surreys, 
and  refused  to  approve  the.  title  of  the  sam<( 
and  In  order  to  get  said  loan,  (3orbett  then 
procured  the  Houston  Title  &  Guaranty 
Company  to  guarantee  to  Mr.  Sweeney  the 
title  of  said  lands  to  the  extent  of  $22,500; 
such  certificate  of  guaranty  being  dated  June 
15,  1911.  On  December  30,  1911,  Oorbett  re- 
conveyed  to  the  Union  Land  Company  the 
east  half  of  tbe  James  Brewster  and  Evan 
Thomas  and  the  Samuel  Young  surveys  for 
a  consideration  of  $10.  On  May  2,  1912,  by 
written  assignment  Mr.  Sweeney  transferred 
and  assigned  to  William  Giles  the  two  notes 
of  Corbett  first  above  mentioned,  together 
with  the  liens  securing  the  sam&  On  July 
Id,  1912,  (Torbett  was  In  default  in  the  pay- 
ment of  Interest  which  was  due  upon  the 
$22,500  note  on  May  80,  1911,  and  had  also 
allowed  the  taxes  upon  said  "Brewster  and 
Tbomas  surveys  to  liecome  delinquent.  Be- 
cause of  both  defaults,  William  Giles  elected 
to  mature  said  note,  placed  the  same  In  the 
hands  of  his  attorneys,  Plsher,  Sears  & 
Campbell,  for  collection,  and  authorized  the 
alternate  trustee,  George  J.  Melltnger,  to 
advertise  said  property  for  sale  on  the  first 
Tuesday  in  August  1912,  all  of  which  is 
shown  by  letter  from  William  Giles  to  Cor- 
bett dated  July  16,  1912,  ^vbig  notice 
thereof. 

The  alternate  trustee,  George  J.  Melllnger, 
advertised  the  sale  of  the  property  describ- 
ed in  the  $22,500  deed  of  trust  to  take  place 
on  August  6,  1912,  and  upon  August  3,  1912, 
W.  O.  (Corbett  and  wife,  Ella  Corbett,  filed 
suit  in  the  Eleventh  district  court  against 
J.  J.  Sweeney,  William  Giles,  and  George  J. 
Melllnger,  setting  out  the  $22,500  note  above 
referred  to  and  the  deed  of  trust  securing 
same,  copying  verbatim  the  description  of  the 
land  contained  in  said  deed  of  trust  and 
then  allied  that  the  property  described  was 
the  separate  property  of  Ella  Oorbett,  and 
that  such  fact  was  known  to  Sweeney  at  the 
time  he  accepted  the  deed  of  trust  and  also 
alleging  that  they  were  entitled  to  a  home- 
stead reservation  of  200  acres  out  of  said 
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described  property,  and  that  Sweeney  well 
knevr  of  their  rli^t  to  snch  exemption  in  said 
property  when  he  acc^ted  said  deed  of 
trust  and  pleading  such  exemption  to  the 
extent  of  200  acres  "In  the  above-described 
property."  Said  petition  further  alleged  that 
UDleM  restrained,  the  defendants  would  sell 
said  property  on  ATig:ast  6,  1912,  and  prayed 
for  an  injunction  restraining  such  sale,  and 
for  general  relief;  the  petition  bdng  sworn 
to  its  both  W.  O.  Oorbett  and  his  wife. 

Corbett  and  wife  ffled  a  supplemental  peti- 
tion in  said  cause  on  September  25,  1912, 
sworn  to  by  W.  C.  Corbett,  in  which  no 
change  was  made  In  the  allegations  as  to  the 
lands  out  Of  whldi  Corbett  and  wife  were 
claiming  200  acres  as  their  homestead.  A 
temporary  injunction  was  issued  in  this 
case  restraining  said  sale,  and  upon  Septem- 
ber 25,  1912,  the  case  was  heard  on  defend- 
ants' motion  to  dissolve  the  temporary  In- 
jonction,  and  a  full  hearing  of  the  case  hav- 
ing been  had  b^ore  the  court  upon  oral  tes- 
timony,  the  court,  on  S^tember  28,  1912, 
dissolved  the  temporary  injunction  thereto- 
fore issued,  to  whl<^  Judgment  Corbett  and 
wife  excepted  and  gave  notice  of  appeal,  and 
the  court  suspended  the  dissolution  of  the 
injnnction  pending  tba  appeal,  qpon  Corbett 
paying  into  the  registry  of  the  'Oourt,  for  the 
use  and  b«iefit  of  William  Giles,  the  sum  of 
12,000  In  cash,  on  condition  that  the  same 
should  be  paid  to  said  Giles  and  applied  as 
a  credit  upon  the  $22,600  note  in  the  event 
that  said  Judgment  should  be  afDrmed  or  said 
appeal  not  perfected. 

The  Union  Land  C(»npany  filed  petition  for 
Intervention  In  said  injunction  suit,  setting 
up  claim  to  the  land  in  controversy,  and  al- 
leging that  the  conveyance  from  it  to  Cor- 
bett and  the  deed  of  trust  from  Corbett  to 
Sweeney  were  fraudulently  made,  and  with 
knowledge  upon  the  part  of  Sweeney  that  the 
same  were  fraudul^it,  and  Joining  in  the 
prayer  ot  the  plaintiffs  for  an  injunction 
against  the  sale  of  said  land  under  said  deed 
of  trust  The  cotnt  refused  to  permit  the 
Cnion  Land  Company  to  Ihtervene,  but  by 
agreement  of  all  parties  its  petition  of  in- 
terrention  was  considered  by  the  court  as  an 
independent  application  upon  its  part  for 
temporary  injunction  to  be  considered  and 
determined  in  connection  with  the  applica- 
tion of  Corbett  and  wife,  and  the  Judgment 
ot  the  court  also  denied  the  application  of 
said  Union  Land  Cwnpany  for  injunction,  to 
whlc*  it  excepted  and  gave  notice  of  appeal. 
The  Union  Land  Company  did  not  perfect  its 
appeal,  but  Corbett  and  wife  paid  Into  the 
registry  of  the  court  $2,000  in  cash  under 
the  conditions  of  the  Judgment,  and  pterfected 
their  appeal  from  the  order  dissolving  the 
temporary  injunction.  Such  appeal  was  con- 
sidered by  this  court,  and  the  order  of  the 
trial  court  dissolving  said  temporary  writ 
of  injunction  was  affirmed  by  opinion  filed 
November  0,  1912,  and  will  be  found  record- 
ed in  151  S.  W.  868.    Befieraice  to  the  opin- 


ion in  this  case  will  show  the  isisuea  which 
were  raised  therein,  and  the  evidence  which 
was  otTered  in  support  thereof,  and  will  aid 
In  a  better  understanding  of  the  history  of 
this  litigation.  Corbett  and  wife  sued  out  an 
application  to  the  Supreme  Court  for  writ  of 
error  to  the  Court  of  Civil  Appeals  in  said 
cause,  which  application  was  refused.  On 
December  26,  1912,  William  Giles  and  W.  C. 
Corbett  entered  into  the  following  contract: 

"Houston,  Tex.,  December  26,  1912. 

"Mr.  Wm.  Giles,  City— Dear  Sir:  With  ref- 
erence to  the  matter  which  you  have  had  is  hand 
with  Mr.  D.  F.  Rowe,  I  make  the  following 
propositions: 

"(1)  Will  convey  yon  the  Sam  Young  survey 
of  794  acres,  and  all  of  the  £}van  lliomaa  sur- 
vey, and  east  one-half  of  James  Brewster  snr- 
vey,  covered  by  deed  of  trust  dated  May  30, 
1911,  to  J.  J.  Sweeney,  on  2,322.55  acres,  ex- 
cept the  followiDg:  Town  lot  11,  Wock  26 ;  town 
lots  1  to  8,  indusive,  block  A;  town  lot  13, 
block  C;  town  lots  1  to  15,  indusive,  block 
D;  town  lot  18,  block  19;  town  lots  19  and 
36,  block  21;  town  lots  1  to  IS,  inclusive, 
block  23;  town  lots  22  to  29,  inclusive,  block 
28 ;  town  lots  31  and  32,  block  28 ;  town  lots 
1  to  49,  inclusive,  block  11 ;  town  lots  21  and 
22,  block  9.  All  the  above  lots  being  25  by 
100  feet,  and  totaling  5.62  acres.  Farm  lot 
28,  being  10.235  acres ;  farm  lot  29,  being  10.26 
acres.  The  total  of  the  above  being  26.12  acres 
of  land.  T^e  above  being  according  to  map 
made  by  J.  S.  Burke,  of  the  Union  Land  Com- 
pany, of  the  subdivision  of  Corbett's  Ranch  at 
Cypress,  Tex.  The  title  to  which  is  in  the  Un- 
ion Land  Company,  and  quitdaim  to  be  execut- 
ed in  addition  thereto  by  W.  C.  Corbett  and 
wife ;  acreage  and  title  to  be  subject  to  approv- 
al of  E.  B.  Campbell,  Attorney. 

"(2>  Ton  to  pay  for  said  lands  the  sum  of 
$15  pw  acre,  payable  in  the  manner  herein- 
after mentioned. 

"(3)  First  deduct  the  amount  mentioned  in 
the  foregoing  deed  of  trust  of  $22,500,  with  ac- 
crued interest,  attorney's  fees,  and  costs  of 
court;    also  the  lien  of  $4,760,  dated  May  80, 

1911,  against  794  acres,  the  interest  upon  which 
is  paid  to  November  30,  1912,  together  with  in- 
terest thereon  from  said  date  of  November  80, 

1912.  Tou  to  convey  to  me  lot  12,  in  Wock  216, 
of  the  city  of  Houston,  and  improvenlenta  there- 
on, south  side  of  Buffalo  bayou,  on  Prairie  ave- 
nue, for  a  consideration  of  $3,000,  which,  added 
to  the  two  liens  aforesaid,  and  accrued  interest, 
are  to  be  deducted  from  the  total  purchase  of 
the  said  lands,  and  the  balance  to  be  paid  in 
cash. 

"(4)  All  taxes,  including  the  year  1912,  to  be 
paid  by  the  Union  I.,ajid  Company, 

"(5)  W.  O.  Corbett  is  to  be  released  from  the 
lien  as  to  the  10  sections  of  land  in  Crockett 
and  Upton  counties,  Tex. 

"(6)  The  inteiest  upon  all  obligations  herein- 
above mentioned  to  be  calculated  to  January  5, 
1913. 

"(7)  The  map  aforesaid  made  by  J,  S.  Burke 
it  is  to  be  recorded  at  the  expense  of  W.  C. 
Corbett. 

"(8)  W.  C.  Corbett  is  to  have  the  right  to  have 
printed  or  copied  the  abstracts  of  the  Evan 
Thomas  and  James  Brewster  surveys  in  Harris 
county,  Tex.,  for  the  purpose  of  delivering  same 
to  the  parties  purchasing  the  aforesaid  excepted 
tracts, 

"(9)  The  money  deposited  with  Minor  Stewart 
or  the  Houston  Title  &  Guaranty  Company  to 
be  returned  to  W.  C.  Corbett,  as  well  as  the 
$2,000  deposited  in  the  suit  of  Wm.  Giles  v. 
W.  C.  Corbett,  in  the  district  court  of  Harris 
county,  T«t. 
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"(10).  This  propocidon  to  be  accepted  at  onofe, 
and  to  be  closed  on  or  before  January  10,  1913. 
"Union  Land  Co., 

"By  W.  O.  Corbett,  Prei. 
"W.  O.  Corbett. 
"I  accept  the  foregoing  contract. 

"Wm.  Giles." 

The  abstracts  sliowing  title  of  the  land 
covered  by  said  contract,  -which  were  deliver- 
ed to  Giles'  attorney,  E.  K.  Campbell,  bore 
the  following  certificates  as  to  dates:  The 
last  supplemental  abstract  on  the  Samuel 
Young  survey  was  completed  and  certified 
by  the  abstracter  on  January  17,  1813.  The 
supplemental  abstract  on  said  Samuel  Young 
survey  last  previous  to  the  one  at)ove  refer- 
red to  was  completed  and  certifled  by  the  ab- 
stracter on  November  29,  1912.  The  last 
supplemental  abstract  on  the  Evan  Thomas 
survey  was  completed  and  certifled  by  the 
abstracter  on  January  18,  1913.  The  sup- 
plemental abstract  on  the  Evan  Thomas  sur- 
vey last  preceding  the  one  above  mentioned 
was  completed  and  certifled  by  the  abstract- 
er, on  June  21,  1911. 

One  of  the  first  demands  made  by  Giles 
and  his  dttomey;  B.  R.  Campbell,  for  the 
purpose  of  determining  the  acreage  and  title 
of  said  land  was  that  the  same  should  be 
•enrveyed  by  some  surveyor  satisfactory  to 
Mr.  Giles.  Appellants  contend  that  Corbett 
would  never  agree  to  have  such  survey 
made;  but  appellees  contend  that  Corbett 
at  first  refused  to  have  such  survey  made, 
but  afterwards  upon  the  promise  of  Mr. 
Giles  to  pay  one-half  of  the  expenses  of  the 
same,  that  Oorbett  agreed  to  have  the  sur- 
vey made.  Such  survey,  however,  has  never 
been  made.  The  abstract  of  the  Samuel 
Young  survey,  when  delivered,  showed  the 
following  contract,  which  was  of  record: 
Contract  dated  October  25,  1912,  between  "L. 
Vf.  Dallas,  O.  0.  Glasscock,  and  John  W. 
Jump,  and  W.  0.  Oorbett,  by  which  Corbett 
agreed  to  sell  and  convey  to  the  other  named 
parties  the  Samuel  Young  survey,  in  ex- 
change for  other  property,  the  contract  pro- 
viding that  all  parties  would  convey  by  gen- 
eral .  warranty  deed  on  or  before  90  days 
from   date   of  the  contract. 

About  one  month  after  said  contract  of 
December  26,  1912,  to  wit,  on  January  24, 
1913,  suit  was  filed  in  the  district  court  of 
Harris  county  by  O.  C.  Glasscock,  John  W. 
Jump,  L.  W.  Dallas,  and  C.  M.  Gentry, 
against  W.  C.  Corbett  and  the  Union  Land 
Company,  setting  out  the  contract  last  above 
referred  to,  alleging  that  thereby  Corbett 
had  agreed  to  convey  to  Mm  "that  certain 
tract  or  parcel  of  land  lying  and  being  situ- 
ated in  Harris  cotmty,  Tex.,  containing  780 
acres  of  land,  more  or  less,  which  was  orig- 
inally granted  by  the  state  of  Texas  to  Sam- 
uel Young,  patent  No.  243,  vol.  7,  abstract  No. 
942."  They  alleged  that  they  were  ready, 
able,  and  willing  to  comply  with  said  con- 
tract, and  had  tendered  to  Corbett  deeds  con- 
veying the  land  owned  by  them,  but  that  he 
had  failed  and  refused  to  perform  his  part 


of  said  contract  They  alleged  that  although 
Corbett  had  theretofore  conveyed  said  land 
to  the  Union  Land  Company,  that  the  same 
was  in  the  absolute  contnd.  of  the  said  Cor- 
bett, that  he  was  the  sole  stockholder  of  said 
Union  Land  Company,  and  was  in  fact  said 
.Union  Land  Company,  and  that  he  had  coq- 
-^eyed  said  land  to  the  Union  Land  Company 
solely  as  a  matter  <d[  personal  convenience, 
and  he  c6uld  execute  in  behalf  of  said  Union 
Land  Company,  or  cause  said  Union  T<and 
Company  to  execute  a  conveyance  of  said 
land  to  them  at  any  time  he  so  diose  to  do ; 
and  their  prayer  was  that  the  defendants 
Corbett  and  Union  Land  Company  l>e  requir- 
ed to  execute  and  deliver  to  them  convey- 
ance of  said  Samuel  Young  780-acre  tract  In 
specific  performaace  of  said  contract;  the 
petltt<m  being  signed  by  Jolin  6.  Tod  as  at- 
torney for  plaintiffs.  T^e  above  suit  was 
still  pending  at  the  time  of  the  trial  of  the 
cause  at  bar. 

On  January  24,  1913,  notice  of  lis  pendens 
was  filed  in  the  office  of  the  county  clerk  of 
Harris  county,  in  compliance  with  statute, 
showing  pendency  of  the  above  suit,  and  that 
the  same  affected  the  Sarau^  Yoang  sarvey. 
The  abstract  of  the  Evan  Thomas  survey 
furnished  to  Giles  showed  the  following  in- 
strument, which  was  of  record:  Deed  from 
T.  D.  Band  to  W.  C.  Corbett,  dated  Decem- 
ber 10,  1900,  conveying  659%  acres  of  land 
out  of  the  Evan  Thomas  survey,  in  considera- 
tion of  $1,319.82,  $329.83  of  whldl  was  cash, 
and  the  balance  evidenced  by  three  notes  of 
$329.83  each,  due  one,  two,  and  three  years 
after  date,  all  bearing  8  per  cent,  interest, 
and  providing  for  10  per  cent  attorney's 
fees,  and  Detaining  a  vendor's  lien  npm  the 
land  conveyed  to  secure  the  payment  of  said 
notes.  A  release  of  this  lien  was  executed 
by  Alice  Band  Aldrldge,  dated  June  80,  1013, 
and  filed  for  record  Aagust  23,  1913.  The 
abstracts  of  title  to  the  Evan  Thomas  and 
James  Brewster  surveys  furnished  to  Giles 
January  IT  or  18,  1913,  showed  the  following 
instrument,  which  was  of  record:  Deed  of 
trust  from  W.  C.  Corbett  to  Minor  Stewart, 
trustee  for  the  Houston  Title  Guaranty  Com- 
pany, dated  June  17,  1911,  to  secure  note  of 
Corbett  to  said  Houston  Title  Guaranty 
Company  for  $10,000,  dated  June  17,  1911, 
due  one  year  after  date,  without  interest, 
but  providing  for  10  per  cent  attorney's 
fees,  conveying  the  Evan  lliomas  and  the 
east  half  of  the  James  Brewster  surveys, 
which  was  unreleased  at  the  time  of  the 
trial  hereof. 

The  abstracts  showed  the  following  Jadg- 
ments  against  W.  O.  Corbett  properly  ai>- 
stracted  and  recorded,  of  the  dates  and  for 
the  amounts  as  follows:  In  favor  of  Pres- 
ley K.  Ewlng  for  $263,  dated  October  7,  1011, 
and  recorded  October  10,  1911.  In  favor  of 
Houston  Printing  Company  for  $106.70,  dat- 
ed October  9,  1911,  recorded  October  25. 
1911.  In  favor  of  Standard  Paint  &  WaU 
Paper  Company,  tor.  $232.89,  dated  Febra- 
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aiy  8,  1912,  recorded  February  8,  1912.  In 
favor  ot  S.  D.  Horton  for  $96.40,  dated  May 
31,  1912,  recorded  May  31,  1912.  la  favor 
of  H.  D.  Taylor  Lumber  Company  for  $84.80, 
dated  October  11,  1912,  recorded  October 
29,  1912.  In  faror  of  H.  D.  Taylor  Lumber 
Company   for   $81.30,   dated   November   12, 

1912,  recorded  November  25,  1912.  In  favor 
of  Arthur  Capper  for  $103,  dated  November 
1&  1912,  recorded  December  9,  1912— all  of 
wblch  were  unreleased  at  tbe  time  of  the 
trial  hereof. 

About  April  10,  1912,  alias  execution  was 
issued  under  the  Judgment  In  behalf  of  the 
Standard  Paint  &  Wall  Pajwr  Company 
against  W.  C.  Corbett,  and  levied  upon  the 
Young,  Thomas,  and  Brewster  surveys  as 
the  property  of  Corbett,  and  thereafter,  on 
May  6,  1912,  the  Union  liand  Company,  act- 
ing through  W.  C.  Corbett  as  its  president, 
filed  suit  In  the  district  court  of  Harris  coun- 
ty against  said  Standard  Paint  ft  Wall  Paper 
Company  and  Fred  Erickson,  constable,  to 
enjoin  the  sale  of  said  land  under  said  ex- 
ecution, alleging  that  tbe  land  belonged  to 
said  Union  Land  Company,  which  suit  was 
still  pending  at  the  time  of  the  trial  hereof. 
By  deed  dated  August  17,  1910,  the  Union 
Land  Company  conveyed  to  C.  M.  Dlebl 
"town  lota  Nos.  1,  2  and  3,  in  Mock  20,  in 
South  Cypress,  Harris  county,  Tex.,  l>elng 
out  of  the  Corbett  Banch,  and  known  as  the 
Cypress  Garden  ft  Orchard  Land  subdivision, 
composed  of  the  Evan  Thomas  and  east  part 
of  the  James  Brewster  surveys,  said  land 
being  fully  shown  and  set  forth  in  map 
made  by  J.  S.  Borke." 

The  state  and  -county  taxes  upon  the 
Samuel  Yotmg  survey  for  the  year  1912,  and 
upon  the  EiVan  Thomas  and  east  half  of  the 
James  Brewster  surveys  for  the  years  1911 
and  1912,  were  never  paid,  and  on  August  20, 

1913,  suit  was  filed  to  recover  the  same  in 
the  amount  of  $482.48,  and  thereafter  Judg- 
ment was  rendered  In  said  suit  against  W.  C. 
Corbett  and  tbe  Union  Land  Company  for  the 
amount  of  said  taxes,-  and  foreclosing  tbe 
tax  Uen,  wbldt  Judgment  was  unsatisfied 
and  lien  unreleased  at  the  time  the  case  at 
bar  was  tried.  The  acreage  and  title  of  the 
land  described  In  the.  contract  Iwtween  Giles 
and  Corbett,  above  referred  to,  was  never 
approved  by  OUes'  attorney,  E.  B.  Campbell, 
and  in  the  first  part  of  March,  1913,  George 
J.  Mellinger,  alternate  trustee,  again  ad- 
vertised for  sale  under  said  deed  of  trust 
the  land  described  in  the  deed  of  trust  secur- 
ing the  $22,500  note.  On  March  27,  1913,  the 
Union  liond  Company  filed  this  suit  against 
William  Giles  and  George  J.  Mellinger, 
setting  up  the  deed  of  trust  upon  said  land, 
and  the  contract  of  GUes  to  purchase  the 
same,  and  praying  for  an  injunction  restrain- 
hig  the  sale  under  said  deed  of  trust,  and 
for  decree  of  specific  performance  against 
Giles  under  said  contract  A  writ  of  tem- 
porary injunction  was  issued  March  31,  1913, 
enjoining  sale  under  the  said  deed  ot  trust. 


and  on  February  2,  1915,  W.  C.  Corbett  In- 
tervened lb  said  suit,  and  together  with  the 
Union  Land  Company  filed  their  first  amend- 
ed original  petition. 

Plaintiffs  alleged  that  the  Union  Land 
Company  was  the  owner  of  the  Thomas  and 
Brewster  surveys,  and  conveyed  the  same  to 
Corbett  for  the  purpose  of  enabling  him  to 
borrow  money  thereon  from  Sweeney,  who 
had  as  his  agent  the  defendant  Giles;  that 
said  land  was  mortgaged  to  Sweeney  to 
secure  said  note,  and  that  Corbett  then  re- 
conveyed  said  property  to  the  Union  Land 
Company;  that  about  June  5,  1912,  plain- 
tiffs paid  to  Sweeney  $500  to  apply  upon  the 
interest  due  on  said  note,  with  the  under- 
standing that  they  should  have  90  days  with- 
in which  to  pay  the  balance  of  the  Interest 
due,  and  before  the  expiration  of  said  90 
days  Giles  procured  Mellinger,  the  alternate 
trustee,  to  advertise  said  property  for  sale 
under  said  deed  of  trust ;  that  on  August  2, 

1912,  plaintifTs  stated  to  Giles  that  they  were 
ready  and  willing  to  pay  the  balance  of  the 
interest  then  due  on  said  note,  together  with 
the  taxes  on  said  property,  but  that  he  re- 
fused to  accept  the  same  unless  the  whole 
of  said  note,  including  attorney's  fees,  was 
paid;  and  that  plaintiffs  have  always  since 
said  time  been  ready  and  willing  to  pay  the 
interest  on  said  note  and  the  taxes  on  said 
land. 

Plaintiffs  then  set  out  the  contract  made 
with  them  by  Giles  dated  December  26,  1912, 
for  the  purchase  of  said  land,  and  alleged 
that  they  have  at  all  times  been  ready  and 
willing  to  comply  with  said  contract,  but 
that  Giles  has  failed  and  refused  to  perform 
his  part  thereof ;  that  Giles,  with  the  inten- 
tion to  oppress  plaintiffs  and  to  cause  them 
to  sacrifice  their  equity  in  said  land,  and  to 
procure  title  thereto  at  a  much  cheaper  price 
than  he  c(»tracted  to  pay  them  for  dt^  same, 
and  notwithstanding  his  contract  to  purchase 
said  land,  caused  Mellinger,  the  alternative 
trustee,  to  again  advertise  for  sale  under 
said  deed  of  trust,  to  take  place  on  April  1, 

1913.  Plaintiffs  then  set  out  the  execution  of 
the  $8,750  note  by  Corbett  to  Sweeney,  and 
the  deed  of  trust  to  secure  the  same,  upon 
the  Samuel  Young  survey  and  other  proper- 
ty ;  that  the  taxes  upon  said  lands  have  ndt 
been  paid,  but  that  Giles  has  in  his  hands 
and  possession  approximately  $500  belonging 
to  plaintiffs,  which  he  has  been  authorized 
to  use  for  tiie  payment  of  said  taxes;  that 
the  interest  on  the  $8,700  note  became  due 
on  May  30,  1913,  and  the  same  will  probably 
mature  and  become  due  during  the  pendency 
of  this  litigation ;  that  If  the  terms  of  said 
contract  of  purchase  had  been  carried  out 
by  Giles,  the  said  indebtedness  secured  by 
the  Samuel  Young  survey  would  have  been 
taken  care  of  and  plaintiffs  would  have  been 
released  and  discharged  therefrom. 

Plaintiffs  prayed  for  writ  of  injunction  re- 
straining Giles  from  maturing  or  attempting 
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to  :mature  tl)e  $8,750  note  for  nonpayment  of 
taz^,  or  for  any  other  cause  during  the 
pendency  of  this  suit,  and  from  selling  or 
attempting  to  sell  any  of  the  lands  and  prem- 
ises described  In  both  of  said  deeds  of  trust 
during  the  continuance  of  this  litigation,  and 
that  upon  flnal  hearing  they  have  judgment 
for  specific  performance  of  said  contract  of 
purchase  by  said  Giles,  and,  in  the  alterna- 
tive, that  they  be  permitted  to  pay  the  in- 
terest on  said  $22,500  note,  and  that  Giles  be 
enjoined  from  maturing  the  same. 

Defendants  answered  by  general  demurrer 
and  specific  denial  of  various  of  the  allega- 
tions of  plaintiffs'  petition,  especially  denying 
that  either  the  said  Giles  or  the  said  Sweeney 
had  in  bis  possession  any  money  of  the  plain- 
tiffs which  the  said  Giles  was  authorized  to 
use  for  the  payment  of  taxes  upon  land,  or 
for  any  other  purpose,  but  said  that  on  or 
about  May  30,  1912,  Corbett  paid  to  Giles 
$500,  which  was  credited  upon  the  sum  of 
$1,012.50  interest  then  due  and  owing  by 
Corbett  upon  said  $22,500  note,  and  that  there 
was  no  agreement  of  an  extension  of  time 
within  which  the  balance  of  said  interest 
should  be  paid;  that  the  defendant  Giles 
was  an  Innocent  purchaser  and  holder  of 
said  note  for  value  and  before  maturity ; 
tliat  only  the  sum  of  $500  had  ever  been  paid 
upon  the  interest  of  said  note,  and  that  the 
taxes  upon  said  land  for  the  years  1911  and 
1912  had  been  allowed  to  become  delinquent, 
and  had  never  been  paid,  and  that  because 
of  the  default  of  Corbett  In  the  payment  of 
the  interest  due  on  said  note,  and  the  taxes 
upon  said  land,  Giles  had  elected  to  declare 
said  note  due  and  payable  in  its  entirety, 
and  had  requested  Mellinger,  the  alternate 
trustee,  to  advertise  and  sell  said  land  under 
the  terms  and  provisions  of  said  deed  of 
trust,  for  the  saUsfactlon  of  said  note;  that 
the  said  Mellinger  was  only  acting  under 
and  by  virtue  of  the  terms  of  the  said  deed 
of  trust,  upon  the  request  of  said  Giles  as  the 
present  owner  and  holder  of  said  note.  They 
further  said  that  the  value  of  said  land  in- 
volved was  not  more  than  $34,000  at  the  time 
plaintiff's  petition  was  filed,  and  was  then 
much  less  than  that  amount,  and  that  Corbett 
bad  several  times  during  the  year  1912  of- 
fered to  taice  and  accept  the  sum  of  $15  per 
acre  for  said  land,  which  was  the  reasonable 
value  thereof  at  the  time,  but  that  the  value 
thereof  then  was  much  less.  Defendants 
then  set  out  the  deed  from  the  Union  Land 
Company  to  Corbett  dated  June  15,  1911,  to- 
gether with  a  Joinder  therein'  by  the  stock- 
holders of  said  Union  Land  Company,  and  the 
resolution  passed  by  the  directors  of  said 
company,  and  alleged  tliat  the  said  Sweeney 
and  the  said  Giles  had  no  Icnowledge  of  the 
actual  transaction  occurring  between  Corl)ett 
and  the  Union  Land  Company,  other  than  as 
shown  by  said  documents,  and  that  the  Union 
Land  Company,  its  officers,  directors,  and 
stockholders,  knew  that  Corbett  was  acquir- 


ing tittle  to  said  land  for  the'  purpose  of  pro- 
curing the  loan  from  Sweeney  upon  the 
strength  thereof ;  that  Sweeney  accepted  said 
note  and  deed  of  trust,  and  Giles  acquired 
the  same  of  Sweeney,  giving  full  faith  and 
credit  to  the  validity  and  good  faith  of  aald 
proceedings  between  Corbett  and  said  Unicm 
Land  Company. 

The  defendant  Giles  admitted  tbe  ezeca- 
tlon  of  the  contract  of  December  26,  1912, 
between  himself  with  Corbett  and  the  Union 
liHud  Company,  but  said:  That  the  plaintiffs 
had  never  compiled  with  the  same,  and  that 
the  time  within  which  same  was  to  l)e  per- 
formed has  long  since  expired,  and  that  the 
same  had  been  mutually  recognized  by  and 
between  the  parties  as  of  no  further  force 
and  effect.  That  one  of  the  first  demands 
made  upon  plaintiffs  under  said  contract  was 
for  the  survey  of  the  lands  by  a  surveyor 
acceptable  to  Giles,  and  that  it  was  not 
pos.sible  to  ascertain  and  determine  the  acre- 
age of  the  lands  described  in  said  contract 
without  such  survey,  but  that  the  plaintlff!s 
had  at  all  times  failed  and  refused  to  pro- 
cure a  surveyor  acceptable  to  Giles  to  survey 
said  lands  and  make  report  thereof.  Tliat 
there  were  certain  defects  In  the  title  of 
plaintiffs  to  said  lands,  and  certain  matters 
affecting  the  title  to  said  lands  and  the  mar- 
ket value  thereof,  which  were  at  all  times 
Icnown  to  the  plaintiffs,  and  which  were  point- 
ed out  to  them  by  Giles  and  bis  said  attor- 
ney, wlilch  were  necessary  to  be  remedied 
and  cured  before  they  could  convey  to  Giles 
a  good,  clear,  marketable  title  to  said  lands, 
among  said  defects  and  matters  affecting  said 
title  being  all  the  Uens,  trust  deeds,  deeds, 
Judgments,  etc,  beforo  mentioned  as  appear- 
ing from  the  abstract,  of  the  lands  furnished. 
That  the  Union  Land  Con^Muiy  was  tbe  crea- 
ture of  Corbett,  dominated  and  controlled  ea- 
tlrely  by  him,  for  hi«  own  ends  and  porpoaes, 
all  of  the  capital  stodc  of  which  was  owned 
by  him,  except  one  share  in  the  name  of  J. 
W.  Woods,  who  was  formerly  one  of  the  na- 
merotis  attorneys  representing  said  Corbett, 
and  another  share  in  the  name  of  K.  H.  Folic, 
who  was  formerly  an  employ^  of  said  Cor- 
bett, and  for  which  neither  of  said  persons 
paid  any  consideration.  That  the  entire 
assets  of  said  corporation  consisted  of  lands 
conveyed  to  it  by  Corbett,  vrithout  consid- 
eration, and  that  Corbett  caused  said  corpo- 
ration to  be  chartered  and  conveyed  all  of 
his  lands  to  it  for  the  purpose  of  defrauding,- 
hindering  and  delaying  his  creditors  in  plac- 
ing Ws  property  beyond  their  reach,  by  and 
through  the  use  of  said  corporation  and  its 
name,  and  used  the  name  of  said  corpora- 
tion as  a  cloak  under  which  to  conceal  his 
property  from  his  creditors  and  from  their 
demands,  and  the  satisfaction  of  their  Judg- 
ments. That  being  substantially  the  sole 
stockholder  of  said  corporation,  and  having 
unrestricted  direction  and  control  of  the  same 
and  Its  property,  he  was  in  effect  the  owner 
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and  posaesBor  of  said  corporation  and  Its 
property,  and  did  hlinseU  In  fact  constitute 
said  corporation,  and  used  tbe  same  merely 
as  an  agent  and  means  in  his  bands  by  wblcti 
to  manipnlate  his  property  for  the  purpose 
of  hindering,  delaying,  and  eluding  his  cred- 
itors, which  was  indicated  by  the  litigation 
In  this  cause  and  the  precedent  liistory 
thereof. 

Defendants  then  set  out  the  history  and 
result  of  the  suit  of  Corbett  v.  Sweeney  in 
the  Elerenth  district  court,  which  lias  been 
heretofore  referred  to,  and  then  allege:  That 
the  same  was  filed  and  prosecuted  and  ap- 
pealed purely,  openly,  and  confessedly  for 
the  purpose  of  delaying  and  preventing  the 
defendant  Giles  from  collecting  the  amount 
dne  upon  said  note,  and  that  having  failed 
in  his  own  name  and  in  the  name  of  his  wife, 
whom  be  induced  to  Join  in  said  suit  for 
the  purimee  ot  defrauding  said  defendant, 
be  has  now  caused  this  suit  to  be  instituted 
In  the  name  of  bis  creature,  said  Union  Land 
Company,  in  a  desperate  and  last  endeavor 
and  attempt  to  further  hinder  and  delay 
the  defendant  from  the  collection  of  his  just 
debt  That  the  deed  of  December  30,  1911, 
by  which  Corbett  conveyed  to  the  Union 
Land  Ck>mpany  all  of  the  land  described  in 
the  contract  with  Giles  of  December  26, 1912, 
as  well  as  all  the  other  land  owned  by  him 
and  in  the  name  of  said  Corbett,  was  wholly 
without  consideration  and  for  the  purpose 
of  hindering,  delaying,  and  defrauding  his 
creditors,  who  were  plaintiffs  in.  the  judg- 
ments heretofore  referred  to,  some  of  which 
had  then  already  been  obtained  against  him 
and  suits  to  recover  In  others  had  already 
been  filed  and  were  pending,  and  in  refer- 
ence to  the  remainder,  the  causes  of  action 
upon  which  the  suits  were  afterwards  tn- 
Kdtated  had  already  accrued.  That  as  to  all 
of  such  creditors  the  deed  from  Corbett  to 
the  Union  Land  Company  referred  to  was  of 
no  force  and  effect,  and  the  said  Judgments, 
as  soon  as  abstracts  ^hereof  were  filed,  con- 
stituted, and  did  then  constitute,  liens  upon 
the  Interests  of  said  Corbett  in  said  lands, 
and  defects  and  clouds  upon,  and  objections 
to,  the  title  thereof,  because  the  substantial 
title  and  Interest  of  the  same  had  at  all  times 
been  owned  and  held  by  said  Corbett.  That 
all  of  the  matters,  facts,  and  conditions  above 
mentioned  affecting  the  title  to  said  lands 
existed  at  and  prior  to  the  time  of  the  con- 
tract of  December  20,  1912,  and  were  well 
known  to  the  plaintiffs  and  still  constituted 
defects  in,  clouds  upon,  and  objections  to, 
the  title  ot  said  lands  which  were  not  and 
had  never  been  cured  or  overcome,  and  for 
BQch  reasons  the  title  thereto  was  not  a  good, 
marketable  one,  and  that  said  E.  R.  Campbell 
would  not  s,nd  had  not,  and  could  not  then, 
approve  the  title  of  the  plaintiffs  to  said 
land  by  reason  thereof,  and  therefore  the 
said  Giles  cannot  be  forced  to  accept  said 
land  and  aaid  title  under  said  contract  That 


the  plaintiffs  at  the  time  of  said  contract  of 
December  26,  1912,  r^resented  to  Giles  that 
the  exceptions  in  said  ccmtract  made  from 
the  total  acreage  therein  referred  to  did  not 
include  the  two-story  dwelling  house  and 
improvements  incidental  thereto  which  were 
situated  upon  and  a  part  of  said  two  surveys, 
but  that  the  land  referred  to  in  said  con- 
tract other  than  the  exceptions  included  the 
land  up<»  which  said  dw^lng  bouse  and  the 
Incidental  improvements  were  situated;  and 
fraudulently  Induced  him  to  believe  that  said 
improvements  and  the  house  upon  which  the 
same  were  situated  were  so  included,  which 
was  a  moving  consideration  to  him  to  enter 
into  said  contract,  as  was  well  known  to 
plaintiffs,  and  that  he  relied  upon  said  repre- 
sentations and  made  said  contract  under  the 
belief  that  he  was  contracting  to  purchase 
said  improvements,  and  that  It  had  then 
developed  that  the  plaintiffs  fraudulently  ex- 
cepted from  the  land  covered*  by  said  contract 
that  portion  thereof  upon  which  was  situated 
said  improvements,  and  that  the  sntne  were 
not  Included  in  the  land  contracted  to  be  con- 
veyed therein.  That  after  the  default  of  the 
plaintiffs  In  complying  with  the  contract  of 
December  26,  1912,  and  after  the  same  had 
been  declared  forfeited  and  reeopilned  as  of 
ho  further  force  and  effect,  plaintiffs  took 
up  with  Giles  negotiations  for  the  purpose  of 
brining  about  a  new  contract  for  the  pur- 
chase and  sale  between  the  parties,  and  all 
of  the  parties  treated  the  first  mentioned  cod- 
tract  as  of  no  further  fbrce  and  effect,  but 
that  no  contract  was  ever  executed  aS  a  re- 
sult of  said  later  negotiations. 

By  plaintiffs'  supplemental  petition  they 
admitted:  That  under  the  contract  the  acre- 
age and  title  of  said  land  was  to  be  subject 
to  the  approval  of  B.  R.  Campbell,  attorney,' 
but  they  said  that  said  provision  implied  that' 
the  said  Campbell,  In  passing  upon  the  same, 
should  act  In  good  faith  and  use  nonpartisan, 
unbiased  Judgment  as  an  attorney,  and  that 
acting  in  such  manner  he  at  flrat  approved 
said  title,  but  that  later,  learning  that  It  was 
the  purpose  and  desire  bf  Giles  to  procure 
other  land  owned  by  the  plaintiffs,  and  not  to 
perform  his  said  contract  unless_  he  could 
also  procure  such  additional  land,  the  said 
Campbell,  mistaking  bis  position  of  a  non- 
partisan, uuMased  arbiter,  took  the  position 
of  a  partisan  attorney  for  tie  defendant  Giles, 
and  began  to  raise  immaterial  and  petty  ob- 
jections to  said  title,  and  to  assert  that  liens 
and  claims  against  the  property  which  it 
was  contemplated  were  to  be  paid  off  and 
discharged  out  of  the  purchase  money  were 
defects  to  the  title,  and  mistaking  his  posi- 
tion and  conceiving  It  to  be  his  client's  In- 
terest, failed  to  act  in  good  faith  in  reversing 
bis  conclusion  and  attitude  towards  such 
title  from  what  it  was  when  he  thought  the 
said  Giles  desired  to  take  said  land.  That 
prior  to  the  time  when  said  contract  should 
have  been  performed  undnr  Its  terms,  said 
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Campbell  pointed  out  do  objections  whatever 
to  said  title,  and  having  failed  to  do  so  prior 
to  January  10,  1913,  plaintiffs  became  en- 
titled to  have  such  contract  performed.  That 
at  such  time  they  were  able,  ready,  and  will- 
ing, and  had  ever  since  been,  to  deliver  a 
good  title  to  said  land  and  premises;  that 
the  said  Campbell  had  never,  either  prior  to 
January  10,  1913,  nor  since,  set  forth  bis  ob- 
jections to  said  title,  but  had  simply  from 
time  to  time  suggested  and  set  up  certain 
things  that  he  claimed  affected  said  title  in 
order  to  avoid  a  performance  of  said  contract 
on  the  part  of  Giles,  and  his  refusal  to  ap- 
prove said  title  was  not  In  good  faith.  That 
plaintiffs  had  always  offered  to  have  said 
land  surveyed  as  soon  as  Giles  notified  them 
that  he  was  ready  to  doae  said  contract  and 
accept  and  purchase  the  land  mentioned  in 
said  contract.  That  the  Judgment  liens  re- 
ferred to  in  defendant's  answer  were  Icnown 
to  both  parties  at  the  time  of  the  contract, 
and  it  was  contemplated  by  all  the  parties 
tltat  such  liens  should  be  paid  off  out  of  the 
purchase  money,  and  that  same  could  and 
would  have  been  deducted  from  the  purdiase 
price,  but  the  eald  GUes  failed  and  refused 
to  pay  off  the  same  and  deduct  the  amounts 
thereof  from  the  purchase  price,  because  he 
had  determined  to  oi^ress  the  plaintiffs  and 
use  his  power  as  a  large  creditor  to  compel 
plaintiffs  to  convey  to  him  other  lands  In  ad- 
dition to  those  covered  by  the  contract  That 
In  reference  to  the  Rand  lien  on  669^  acres 
of  the  Thomas  survey,  Giles  knew  all  about 
the  same  at  the  time  of  the  contract,  and 
that  at  the  time  the  said  notes  and  deeds  of 
trust  were  executed,  he,  acting  for  said 
Sweeney,  deducted  $1,000  from  the  amount  of 
said  loan,  which  was  deposited  with  the 
Houston  Title  &  Guaranty  Company,  for  the 
purpose  of  paying  off  said  Hen,  and  caused 
Corbett  to  procure  an  agreement  from  the 
Houston  Title  &  Guaranty  Company  that  it 
would  guarantee  Sweeney  agalust  said  lien, 
and  would  use  said  $1,000  for  the  purpose  of 
discharging  and  paying  off  said  Hen,  and 
thereafter  Corbett  was  entitled  to  look  to 
said  Giles  and  the  Houston  Title  &  Guaranty 
Company  to  pay  off  and  discharge  said  Uen, 
and  GUes  ought  not  then  to  assert  said  Uen 
as  a  defect  In  the  title  of  said  land,  and,  fur- 
ther, that  It  was  contemplated  by  the  par^ 
ties  at  the  time  of  said  contract  that  any  | 
Hens  against  said  premises  should  be  paid  off  j 
out  of  the  purchase  money  coming  to  plain-  i 
tiffs  under  said  contract,  and  said  lien  had  ' 
In  due  course  been  paid  off  out  of  the  money  { 
so  levied  and  deposited  with,  the  Houston 
Title  &  Guaranty  Company,  and  said  Uen  bad 
been  fully  released.  That  the  deed  of  trust 
for  $10,000  to  Minor  Stewart,  trustee,  had 
been  given  to  Indemnify  the  Houston  Title  & 
Guaranty  Company  against  liability  under 
Its  contract  guaranteeing  the  title  of  said 
lands  to  Sweeney  under  said  $22,500  mort- 
gage, and  by  the  terms  of  said  contract  said 
Hoafit(m  Title  &  Guaranty  Company  would, 


upon  the  conveyance  of  said  lands  to  the  de- 
fendant Giles,  be  released  from  all  liability 
of  every  kind  by  reason  t)f  the  said  contract 
of  guaranty,  and  the  obligation  which  the 
deed  of  trust  was  given  to  secure  wUl  there- 
upon be  automatically  discharged,  and  the 
Houston  Title  &  Guaranty  Comjwny  and 
Minor  Stewart,  trustee,  would  then  be  re- 
quired to  release  said  lands  from  said  deed 
of  trust  That  the  contract  of  Corbett  with 
Dallas,  Glasscock,  and  Jump  up<m  the  Samuel 
Young  survey  did  not  affect  the  title  to  said 
land,  because  the  same  bad  been  made  by 
Corbett  In  his  Individual  capacity,  acting  only 
for  himself,  and  the  title  of  said  land  at  the 
time  stood  in  the  Union  Land  Company,  and, 
furthermore,  that  said  contract  did  not  de- 
scribe any  land  owned  or  claimed  by  the 
Union  Land  Company  by  name  or  descrip- 
tion. ITiat  the  said  contract  had  expired  by 
the  agreement  of  the  parties  long  prior  to  the 
contract  of  December  26th,  and  had  been 
abandoned  by  the  parties,  and  that  for  such 
reasons  the  same  did  not  constitute  a  cloud 
upon  or  valid  objection  to  the  title  of  plain- 
tiffs to  said  land.  That  the  objection,  be- 
cause of  the  contract  last  above  mentioned, 
was  never  asserted  as  a  defect  untU  after 
January  10,  1913,  and  was  not  seriously  as- 
serted thereafter  for  the  reason  that  deaTend- 
ants'  attorney  proposed  that  if  plaintiffs 
should  pay  him  $260  for  procuring  a  fore- 
closure of  the  deed  of  trust  upon  said  Samuel 
Young  survey,  thereby  cutting  off  aU  claims 
subsequent  tiiereto,  they  would  accept  the 
title,  to  which  proposition  the  plalntiaa 
agreed,  l^t  plaintiffs  could  procure  a  re- 
lease from  GlassQOCk  et  aL,  by  the  payment 
of  $350,  and  would  have  done  so  had  not  the 
defendants  refused-  to  go  on  with  said  con- 
tract That  GUes  well  knew  at  the  time  of 
said  contract  that  the  land  described  therein 
had  been  subdivided  and  platted,  and  that 
sales  had  been  made  in  relereoce  thereto, 
and  that  said  contract  referred  to  the  map 
of  su<^  subdivision  and  certain  sales  that 
had  theretofore  been  made  by  the  plaintiffs 
of  both  town  lots  and  farm  lots,  and  he  there- 
by acquiesced  in  such  subdivision  and  waived 
any  objection  to  the  title  by  reason  thereof, 
and  was  then  estopped  from  asserting  that 
the  deduction  of  the  streets  and  roadways 
over  said  land  constituted  any  defect  In  said 
title. 

In  reference  to  the  various  Judgments 
against  the  said  Corbett,  plaintiffs  admitted 
the  same,  but  said  that  it  was  weU  known  to 
Giles  when  he  entered  Into  said  contract  that 
said  Judgments  were  against  the  said  Cor- 
bett, and  It  was  contemplated  by  the  parties 
that  the  same  should  be  paid  off  out  of  the 
purchase  money  coming  to  plaintiffs  under 
said  contract.  That  while  the  title  to  the 
said  land  stood  In  the  name  of  the  Union 
Land  Company,  and  said  Judgments  did  not 
constitute  a  Uen  uiwn  the  land,  yet  the  plain- 
tiffs offered  to  have  the  amount  of  the  Judg- 
ments deducted  from  the  purchase  price,  and 
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they  then  offered  to  have  the  amotrnt  of  any 
Judgment  against  either  of  tbem  deducted 
from   the  purchase  price,   which   would  be 
more  than  sufficient  to  pay  off  all  of  said 
Judgments    and    all    other   Indebtedness    of 
plaintiffs  which  could  In  any  way  operate  as 
a  Hen  upon  said  land.    They  denied  that  Cor- 
bett  had  used,  or  then  used,  said  Union  Land 
Company,    or   that   he    conveyed   all   of  his 
property  to  It  for  the  purpose  of  hindering, 
delaying,  or  defrauding  his  creditors;   that 
since  the  contract  of  December  26,  1912,  the 
said  Corbett  had  been  making  payments  on 
and  reducing  said  Judgments  against  him  as 
fast  as  he  had  been  able  to  do  In  the  crip- 
pled financial  condition  In  which  he  had  been 
by  reason  of  the  acts  of  oppression  and  re- 
pudiation upon  the  part  of  said  Giles.    They 
admitted  that  they  Icnew  of  all  of  the  mat- 
ters set  oat  In  defendants'  amended  answer, 
and  the  alleged  defects  In  and  objections  to 
said  titles,  bnt  that  the  defendant  Giles  al- 
so well  knew  of  them,  and  they  denied  that 
the  matters  constituted  defects  In  said  title, 
bnt   said   that   they  were   mere  money   de- 
mands that  could  and  would  have  been  de- 
ducted from  and  paid  out  of  the  purchase 
price  of  said  land,  which  it  was  contemplated 
by  the  parties  should  be  done  had  Giles  com- 
piled with  said  contract;  that, long  after  the 
time   when  the  said  contract  should  have 
been  closed  according  to  its  terms,  the  said 
Campbell  suggested  to  plaintiffs  that  If  they 
would  pay  him  the  sum  of  |250  in  addition  to 
the  large  and  exorbitaint  fees  that  were  tax- 
ed on  the  notes  when  the  indebtedness  was 
matured,  he  would  sell  out  the  Samuel  Young 
survey  under  the  deed  of  trust,  In  order  to 
eliminate  any  possible  claim  under  the  Glass- 
cock and  Jump  contract,  to  which  proposi- 
tion the  plaintiffs  agreed.    They  denied  that 
they  ever  agreed  to  include  in  the  sale  the 
improvements  referred  to  in  defendants'  an- 
swer, and  the  land  upon  which  the  same  was 
situated,  and  that  they  ever  represented  to 
the  defendants  that  the  same  was  included 
in  the  terms  of  the  deed  of  trust,  or  in  the 
contract  of  December  26,  1912,  and  they  said 
that  said  contract  spedflcally  included  all  of 
the  lands  covered  by  the  deed  of  trust,  with 
certain  exceptions  named  In  said  contract, 
and  that  the  said  Giles  bandied  the  maiving 
of  said  deed  of  trust  as  the  agent  of  Sween- 
ey, and  was  the  trustee  named  therein,  and 
knew  the  contents  of  said  deeds  of  trust,  and 
the   land  described  therein,  as  also  did  his 
attorney,  who  prepared  the  same.    They  de- 
nied that  said  contract  of  December  26,  1912, 
had  been  forfeited  or  in  any  manner  waived 
by    plaintiffs,  or  that  the  parties  bad  ever 
treated  the  same  as  of  no  further  force  and 
effect,  but  that  from  the  time  of  said  con- 
tract until  the  time  the  same  was  to  have 
been  performed,  on  January  10,  1913,  they 
continually  endeavored  to  have  the  defend- 
ants perform  said  contract,  and  tendered  to 
tbem  a  deed  conveying  said  land.    They  ad- 
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mitted  the  deed  from  the  Union  Land  Com- 
pany to  C.  M.  Diehl,  dated  August  It,  1910, 
conveying  lots  1,  2,  and  3  in  blodc  20,,  and 
that  said  lots  1  and  2  were  Included  In  the 
contract,  but  they  said  that  at  the  time  of 
said  deed  of  trust,  and  at  the  time  of  mak- 
ing said  contract,  the  said  Giles  knew  that 
said  lots  had  been  conveyed,  because  his  at- 
torney had  before  him  the  abstract  of  title 
showing  that  the  same  had  been  conveyed, 
and  that  the  reference  to  said  objection  In 
defendants'  pleadings  clearly  showed  that 
the  said  Campbell  did  not  act  in  good  faith 
in  falling  or  refusing  to  approve  said  title; 
that  said  lots  constituted  a  very  small  part 
of  the  lands  covered  by  said  contract,  and 
plaintiffs  could  and  would,  if  defendants  had 
insisted  upon  the  same,  have  repurciiased 
said  lots  and  conveyed  the  same  to  the  de- 
fendants, but  that  they  were  then  maldng  no 
claim  to  be  paid  for  said  lots,  and  offered  to 
allow  any  amount  that  the  court  may  see  fit 
in  lieu  thereof. 

Plaintiffs  alleged  that  the  objections  to  the 
title  as  then  urged  by  defendants  in  their 
pleadings  were  not  urged  as  real  or  valid  ob- 
jections to  the  same,  but  were  merely  used 
as  pretexts  or  excuses  to  furnish  the  basis  of 
extorting  from  plaintiffs  a  new  contract, 
whereby  they  would  be  compelled  to  deliver 
to  the  defendants  more  land  than  was  agreed 
upon  between  them,  and  that  the  sole  reason 
for  such  pretended  objections  as  then  made 
was  because  an  additional  ten  acres  of  land 
la  desired  by  the  defendants  to  be  Included 
In  said  contract.  Then  followed  allegations 
that  the  said  Giles  is  the  general  agent,  fac- 
totum and  alter  ego,  of  J.  J.  Sweeney,  a  man 
of  large  wealth  and  means,  who  was  engag- 
ed extensively  in  loaning  money,  and  a  repe- 
tition of  the  allegations  in  plaintiffs'  amend- 
ed i)etltlon  that  plalntlffa  had  paid  to  Giles 
$500  Interest  upon  the  $22,500  note,  with  an 
agreement  and  nnderstanding  that  90  days' 
extension  should  be  allowed  within  which  to 
pay  the  remainder  of  said  interest,  and  that 
Corbett,  relj-tng  upon  such  agreement,  had 
left  for  Kansas  City,  and  that  while  he  was 
absent  from  the  state,  Giles  declared  said 
note  due  and  payable,  and  caused  said  land 
to  be  advertised  for  sale  under  said  deed  of 
trust,  In  furtherance  of  his  scheme  to  pro- 
cure said  property,  In  pursuance  of  which 
scheme  he  had  acquired  said  notes  from  the 
said  Sweeney,  and  forced  the  said  Corbett  to 
resort  to  said  injunction  suit,  which  has  been 
above  referred  to,  and  prevented  plaintiffs 
from  making  a  sale  of  said  land  when  they 
had  secured  a  purchaser  therefor,  and  that 
Giles  took  said  course  because  he  Imew  that 
it  would  be  difficult,  expensive,  and  disas- 
trous for  plaintiffs  to  carry  on  litigation  in 
order  to  prevent  the  wrongful  sale  of  said 
property  under  said  deed  of  trust,  and  that  it 
was  under  pressure  of  such  circumstances 
and  conditions  that  plaintiffs  were  induced 
to  enter  into  the  contract  of  December  26, 
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1&12,  inj  which  they  agreed  to  sell  Bald  land 
to  him  at  $15  per  acre. 

Plaintiffs  offered  to  do  eqnlty,  and  (rftered 
to  have  deducted  from  the  purchase  price  all 
amounts  that  could  In  any  way  operate  as  a 
lien  or  charge  upon  said  lands,  and  offered  to 
perform  any  conditions  that  the  court  may 
impose  upon  them  as  a  condition  to  obtain- 
ing a  performance  of  said  contract  upon  the 
part  of  said  QUes.  They  prayed  for  judg- 
n>ent,  decreeing  that  Giles  should  perform 
and  carry  out  the  said  contract,  and  for 
judgment  against  Giles  for  the  full  purchase 
price  of  said  land  at  the  rate  of  $15  per  acre, 
together  with  Interest  upon  the  balance  that 
would  be  coming  to  them  from  January  10, 
1913,  and  that  he  be  required  to  convey  to 
them  said  lot  in  the  city  of  Houston  wti' 
by  the  contract  he  agreed  to  convey,  and  for 
judgment  for  the  reasonable  value  of  the  use 
and  rent  of  said  house  and  lot  from  January 
10,  1913,  and  general  relief. 

By  defendants'  supplemental  answer  they 
urged  general  and  various  special  exceptions 
&nd  specially  denied  as  made  all  the  above- 
redted  allegations  of  plaintiffs.  Defendant 
Giles  admitted  that  he  knew  of  the  Rand 
lien  at  the  time  of  the  execution  of  said  $22,- 
SOO  note,  and  the  mortgage  upon  said  land 
securing  the  same,  but  he  denied  that  either 
he  or  the  said  Sweeney  deducted  from  said 
loan  any  amount  for  the  purpose  of  paying 
off  the  Rand  notes  and  releasing  such  lien, 
but  said  ttiat  at  the  time  said  loan  was  made 
the  said  Sweeney  waived  a  number  of  objec- 
tions to  the  title  of  said  land  in  considera- 
tion that  Corbett  should  and  did  procure  the 
Houston  Title  &  Guaranty  Company  to  exe- 
cute to  him,  the  said  Sweeney,  a  contract  of 
guaranty,  guaranteeing  the  title  of  the  lands 
covered  by  said  mortgage,  and  that  whatever 
amount  was  withheld  to  cover  said  Rand 
Uen,  was  demanded,  withheld,  and  retained 
by  the  Houston  Title  &  Guaranty  Company 
for  the  purpose  of  protecting  itself  against 
liability  under  said  guaranty  of  title,  and 
neither  the  said  Sweeney  nor  Giles  were 
concerned  therein  or  had  any  supervision  or 
control  over  said  deposit,  and  thereafter  had 
no  concern,  as  far  as  said  mortgage  Uen  was 
concerned,  as  to  whether  or  not  said  Band 
notes  were  ever  discharged  and  said  lien 
released,  and  they  did  not  make  any  agree- 
ment by  which  they  undertook  to  discharge 
and  liave  the  same  released;  that  the  con- 
tract of  December  26, 1912,  provided  that  the 
money  so  deposited  by  Corbett  with  said 
Houston  Title  &  Guaranty  Company  should 
be  returned  to  him,  and  therefore  it  became 
very  material  and  important  that  the  said 
Giles  and  his  attorney  should  demand  and 
require,  as  they  did,  a  release  and  discharge 
of  said  Rand  lien  before  purchasing  said 
land,  and  that  they  acted  in  good  faith  in 
demanding  such  release  and  declaring  the 
same  a  defect  in  said  title  when  the  plaintiffs 
failed  and  refused  to  procure  a  release  of 
said  lien.   That  as  to  plaintiffs'  allegation  in 


reference  to  the  deed  of  trust  of  Minor  Stew- 
art, as  trustee,  for  the  Houston  Title  &  Guar- 
anty Company,  and  the  actual  contract  exist- 
ing between  the  parties,  and  the  considera- 
tion therefor,  defendants  said  that  they  had 
no  knowledge  in  reference  thereto,  but  that 
at  the  time  of  closing  the  mortgage  transac- 
tion between  Sweeney  and  Corbett,  the  said 
Giles  knew  nothing  about  the  contract  and 
understanding  by  and  between  the  said  Cor- 
bett and  said  Houston  Title  &  Guaranty 
Company,  but  that  at  the  time  of  the  contract 
of  December  26,  1912,  and  at  all  times  there- 
after, said  deed  of  trust  constituted  a  defect 
upon  the  record  title,  and  a  cloud  upon  the 
title  of  the  plaintiffs  to  said  land. 

Replying  to  the  allegations  of  plaintiffs  In 
reference  to  the  contract  of  Corbett  with 
Glasscock,  Jump,  et  al.,  in  no  way  affecting 
title  to  the  Samuel  Young  survey,  defend- 
ants -denied  the  legal  conclusion  alleged  by 
plaintiffs  that  said  contract  did  not  affect  the 
title  to  said  land,  and  In  reference  thereto 
defendants  again  set  out  the  facts  and  con- 
ditions showing  the  relations  between  Cor- 
bett and  the  Union  Land  Company  and  the 
identity  of  the  corporation  with  Corbett,  for 
the  purpose  of  showing  that  Corbett  was  the 
real  owner  of  said  land,  and  was  authorized 
to  act  for  the  Union  Land  Company  in  mak- 
ing said  contract  with  Glasscock  et  al.,  and 
they  denied  that  said  contract  did  not  refer 
with  sufficient  certainty  to  the  Samuel  Young 
stirvey  in  order  to  identify  the  same,  and 
they  said  that  said  contract  and  the  claim 
thereafter  and  then  being  made  thereunder 
by  the  said  Glasscock  and  his  associates  con- 
stituted a  cloud  upon  the  title  of  the  plain- 
tiffs, and  raised  an  issue  of  fact  and  of  law 
between  them  and  the  said  Glasscock  and 
associates  as  to  their  respective  rights  luider 
said  contract  which  said  defendant  could 
not  be  forced  to  determine  or  pass  upon  ti 
his  own  risk,  and  which  the  court  could  not 
determine  in  this  case  at  the  risk  of  the  de- 
fendants, and  defendants  denied  that  the 
matter  of  said  contract,  and  claim  asserted 
thereunder,  was  never  offered  as  an  objection 
to  said  title  until  January  lOth,  and  was  not 
seriously  asserted  thereimder,  but  they  said 
that  said  objection  was  called  to  the  atten- 
tion of  the  plaintiffs  and  thetr  agoit,  Rowe, 
within  a  few  days  after  said  contract  of  De- 
cember 26,  1912,  and  before  January  10, 1913 

The  defendant  Giles  admitted  that  prior  t<y 
said  contract  of  December  26,  1912,  he  knew 
that  a  portion  of  said  land  had  been  platted 
and  subdivided,  and  that  sales  had  been  made 
of  portions  of  the  same  with  reference  to  said 
map,  but  that  be  did  not  know  the  legal  ef- 
fect of  said  plat  and  subdivision,  and  the 
sale  of  portions  of  land  in  reference  thereto, 
and  did  not  know  that  after  small  tracts  had 
been  sold  in  reference  to  the  streets  and 
roadways  indicated  thereon  that  the  same 
thereby  became  dedicated  to  public  use,  and 
did  not  know  that  the  offer  ot  said  land 
for  streets  and  roadways  as  indicated  on 
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said  plat  ootdd  not  thereafter  at  any  time  hy 
the  owner  of  said  laud  be  withdrawn,  and 
said  land  again  appropriated  to  the  private 
and  excluslre  use  of  himself  and  his  vendees, 
and  he  said  that  he  did  not  purport  to  know 
or  determine  such  questions  of  law  affecting 
the  title  to  said  real  estate,  and  for  that  rea- 
son It  was  provided  In  said  contract  that  the 
questions  of  law  affecting  the  title  to  said 
land  should  be  submitted  to  the  said  E.  B. 
Campbell,  as  an  attorney,  and  that  the  tittle 
should  meet  with  the  approval  of  said  attor- 
ney before  he  should  be  required  to  accept 
the  same. 

The  said  Giles  denied  that  he  knew  at 
the  time  of  said  contract  that  the  judgments 
against  the  said  Corbett  heretofore  referred 
to  were  in  existence  and  alleged  that  even  if 
he  had  known,  he  would  not  by  the  execution 
of  said  contract  have  waived  the  right  to  de- 
mand and  insist,  as  he  did,  that  said  judg- 
ments should  be  released  before  he  should  be 
called  upon  to  accept  the  title  of  said  land 
as  good,  and   to  consummate  the  purchase 
thereof,  and  he  denied  It  was  contemplated 
at  the  time  of  said  contract  by  the  iwrties 
thereto  that  such  judgments  should  be  paid 
off  by  the  purchase  money  coming  to  plain- 
tiffs from  him  imder  said  contract,  but  said 
that  thereafter  when  the  matter  of  said  judg- 
ments was  mentioned,  the  said  Corbett  de- 
nied that  said  judgments  affected  the  title  of 
said  land,  but  claimed  that  said  judgments 
were  against  him  individually,  and  that  the 
title  of  said  land  stood  in  the  Union  Land 
Company,  and  these  said  judgments  consti- 
tuted  no  defect  in  said  title  or  objection 
thereto;    that  the  objection  urged  by   the 
said  Campbell  that  said  Judgments  constitut- 
ed a  lien  upon  said  land  and  a  defect  in  the 
title  thereto  was  a  valid  objection,  made  in 
good  faith,  and  even  if  It  had  been  cdntemj 
plated  by  the  parties  at  the  time  of  said  con- 
tract that  said  judgments  should  be  paid  out 
of    the    purchase   money,    that   nevertheless 
there  was  no  obligation  upon  the  part  of  the 
said  Giles  to  purchase  said  titles  subject  to 
said    Hens,    and    thereafter    undertake    the 
trouble,  worry  and  expense  of  procuring  and 
requiring  releases  thereof,  but  that  he  had 
a  right  to  demand,  as  he  did,  that  said  judg- 
ments be  paid  off  and  released,  and  the  re- 
leases thereof  delivered  or  recorded  before 
be  could  be  called  upon  to  perform  said  con- 
tract, and  that  the  fact  that  said  judgments 
had  never  been  paid  off  or  released  to  the 
present  time  showed  that  the  plaintiffs  had 
never  put  themselves  In  a  position  to  comply 
with  their  said  contract  and  to  demand  of 
the  said  Giles  a  compliance  therewith.    That 
it  was  true  that  the  said  Giles  was  acquaint- 
ed   with   ttie  description  of  the  land  which 
was  contained  in  the  deed  of  trust  from  Cor- 
bett to  Sweeney  of  date  prior  to  tlje  contract 
of  December  26,  1912,  and  that  his  attorney 
was   also  acquainted  therewith,  but  that  at 
the    time  of  the  execution  and  delivery  of 
said  deed  of  trust,  the  said  Corbett  repre- 


sented to  the  said  Swepney,  and  to  the  said 
Giles,  who  was  then  acting  as  the  agent  of 
said  Sweeney  in  making  said  loan,  and  also 
to  the  said  E.  R.  Campbell,  who  was  then 
acting  as  attorney  for  the  said  Sweeney,  that 
the  land  described  in  said  deed  of  trust  cov- 
ered and  included  the  improvements  referred 
to  in  defendants'  amended  answer,  and  the 
land  upon  which  the  same  was  situated,  and 
represented  that  the  tracts  excepted  from  the 
general  description  In  said  deed  of  trust  did 
not  include,  and  did  not  thereby  constitute 
an  exception  from  said  deed  of  trust  of,  said 
improvements,  and  that  when  the  contract 
of  December  26th  was  made,  the  same  land 
which  had  theretofore  been  covered  by  said 
deed  of  trust  was  covered  by  said  contract, 
with  the  exception  of  some  additional  tracts 
being  reserved  therefrom  in  said  contract) 
and  that  plaintiffs  continued  to  represent 
that  the  land  so  excepted  in  said  contract 
and  hi  said  deed  of  trust  did  not  embrace 
the  improvements  referred  to,  but  represent- 
ed and  induced  the  said  Giles  to  believe  that 
the  land  covered  by  said  contract  included 
said  Improvements,  and  knew  that  tlie  said 
Giles  and  his  attorney  were  raying  thereon, 
and  defendant  Giles  especially  denied  that  be 
ever  at  any  time  agreed  that  if  the  plain- 
tiffs would  include  within  the  land  to  be 
conveyed  xmder  said  contract  said  improve- 
ments and  the  land  upon  which  the  same 
were  situated,  that  he  would  accept  the  title  ' 
as  It  stood,  and  close  said  trade,  but  he  said 
that,  while  he  at  all  times  insisted  that  said 
improvements  should  be  included  within  the 
land  to  be  purchased  by  him,  that  he  also  at 
all  times  urged  the  other  objections  and  de- 
fects to  said  title  heretofore  alleged  by  him 
as  the  reason  why  he  should  .not  be  com- 
pelled to  accept  said  land  and  the  titles 
thereto  as  they  then  stood. 

With  reference  to  the  deed  to  C.  M.  Dlehl 
conveying  lots  1,  2,  and  3,  in  block  20,  de- 
fendants said  that  It  was  true  that  the  same 
was  fflcecuted  and  delivered  before  the  execu- 
tion of  said  deed  of  trust  of  May,  1911, 
and  also  before  the  contract  of  December  29, 
1912,  but  the  defendant  Giles  said  that  nei- 
ther he  nor  his  attorney  knew  anything  of 
said  deed  at  the  time  the  contract  was  signed, 
and  that  said  deed  was  not  shown  in  the  ab- 
stracts which  he  or  his  attorney  had  for  ex- 
amination prior  to  said  time,  because  said 
deed  was  not  filed  for  record,  and  that  they 
knew  nothing  about  said  deed  until  on  or 
about  January  23, 1015,  and  that  because  they 
were  in  Ignorance  of  the  same  they  did  not 
urge  it  as  an  objection  to  said  title  while  the 
said  negotiations  were  in  progress,  but  that 
had  they  known  of  the  same  they  would  have 
urged  It  as  an  objection,  and  that  they  had 
urged  the  same  as  an  objection  after  learning 
of  said  deed,  for  the  reason  that  It  consti- 
tuted a  defect  in  and  objection  to  the  title 
of  the  land  described  in  said  contract  of 
sale. 
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The  defendant  Giles  denied  that  he  ever 
at  any  time  Interfered  with  any  sale  of 
said  property  by  the  plaintiffs,  but  said  that 
he  had  always  been  ready  and  willing  and 
anxious  that  tbe  plalntlfFs  should  sell  and 
dispose  of  said  land,  if  they  could  dispose 
of  the  same  for  sufficient  money  with  which 
to  pay  off  the  note  held  by  him  secured  by 
a  mortgage  thereon,  and  be  denied  that  he 
ever  wielded  any  power  over  or  committed 
any  pressure  upon  the  plaintiffs  for  the  pur- 
pose of  inducing  them  to  enter  Into  said  con- 
tract of  sale  with  him,  but  said  that  he  only 
agreed  to  purchase  said  land  under  the  terms 
of  the  contract  of  December  26,  1912,  at  the 
earnest  and  prolonged  solicitation  of  the  said 
Corbett,  and  as  a  favor  to  him,  and  that  he 
had  never  been  so  anxious  to  purchase  said 
lands  as  that  he  was  willing  to  waive  any 
of  the  defects  of  the  title  thereto  and  there- 
tofore pointed  out  in  his  pleadings. 

The  defendant  Giles  said:  That  he  was 
forced  to  declare  said  note  defaulted  and 
due  and  payable  under  the  terms  thereof, 
because  the  said  Corbett  failed  and  refused 
to  pay  the  Installments  of  interest  thereon 
as  the  same  became  due,  and  failed  to  pay 
the  taxes  upon  said  land  as  the  same  became 
due,  and  permitted  the  same  to  become  de- 
linquent and  penalties  added  to  the  same 
of  10  per  cent,  of  the  amount  of  said  taxes, 
and  that  because  of  such  defaults  upon  the 
part  of  said  Corbett,  piling  up  expenses  and 
penalties  which  became  a  lien  upon  said 
land  and  Increased  the  amount  of  indebted- 
ness thereon,  he  was  forced  to  and  did  de- 
clare the  whole  of  said  note  due  and  payable. 
That  it  was  true  that  the  $2,000  which  the 
said  Corbett  d^Ktsited  with  the  district  clerk 
in  order  to  perfect  his  appeal  in  the  cause  of 
Corbett  v.  Sweeney,  from  the  Eleventh  dis- 
trict court,  was  thereafter  awarded  and  paid 
to  him  by  the  district  clerk,  but  that  the  same 
was  applied  by  him  as  a  credit  upon  the 
principal,  interest,  and  attorney's  fees  due 
on  said  note,  and  the  said  Corbett  had  re- 
ceived the  benefit  of  such  payment,  and  that 
because  of  such  payment  and  its  credit  un- 
der the  decree  of  said  court,  there  was  no 
reason  why  said  defendant  should  waive 
his  right  under  said  note  to  Insist  that  the 
balance  of  the  'principal,  interest,  and  at- 
torney's fees  thereon  should  be  paid,  and  that 
It  was  for  such  reason  that  be  was  still 
insisting  upon  the  payment  of  the  same,  and 
undertook  to  have  the  land  sold  under  said 
deed  of  trust,  for  the  purpose  of  discharging 
the  balance  due  upon  said  note. 

The  case  was  submitted  to  a  Jury  upon 
special  Issues,  In  answer  to  which  the  Jury 
found  as  follows: 

(1)  It  was  agreed  by  and  between  Corbett 
and  Giles  that  the  Rand  lien  and  notes  were 
to  be  satisfied  either  out  of  the  purchase 
money  to  be  paid  by  Giles  under  the  contract 
or  out  of  the  deposit  put  up  with  the  Hous- 
t<m  Title  &  Guaranty  Company. 

(2)  That  there  was  no  agreement  between 


Oorbett  and  Giles  that  the  deed  of  trust  on 
the  Samuel  Young  survey  should  and  would 
be  foreclosed  by  Giles  and  Campbell  and  the 
land  sold  thereunder  for  the  purpose  of  re- 
moving the  objection  to  the  Glasscock-Jump 
contract. 

(3)  That  It  was  not  agreed  between  Cor- 
bett and  Giles  at  the  time  of  making  the  con- 
tract of  December  26,  1812,  that  the  Judg- 
ment against  Corbett  should  be  paid  off  and 
discharged  out  of  the  purchase  money  to 
be  paid  by  Giles  under  said  contract. 

(4)  Thai  it  was  agreed  between  Corbett  and 
Giles,  prior  to  the  time  the  contract  was  de- 
clared off  by  Campbell,  that  said  Judgment 
against  Corbett  should  be  paid  off  and  dis- 
charged out  of  the  purchase  money  to  be 
paid  by  Giles. 

(5)  That  it  was  agreed  between  said  parties 
that  Corbett  would  comply  with  the  require- 
ments of  Campbell  as  to  the  survey  of  the 
land  to  be  conveyed  by  Corbett  to  Giles. 

(0)  That  it  was  agreed  between  the  parties 
that  Corbett  should  comply  with  the  require- 
ment of  Campbell  as  to  payment  of  the  taxes 
due  on  said  land. 

(7)  ISiat  Campbell,  attorney  for  Giles,  at 
no  time  purported  to  point  out  to  Corbett  all 
the  objections  which  he  would  urge  to  the 
title,  or  represent  to  him  or  his  agent  or  at- 
torney that  upon  compliance  with  his  require- 
ments for  the  removal  of  the  objections  urged 
by  him  he  would  approve  the  title  to  said 
land. 

(8)  That  said  contract  was  declared  off  by 
Campbell,  for  Giles,  before  Corbett  had  a 
reasonable  time  to  meet  the  objections  made 
by  Campbell,  and  that  Corbett  would  have 
met  such  objections  made  within  a  reason- 
able time  had  Campbell  not  declared  the 
trade  .off. 

(9)  That  before  and  at  the  time  of  the 
making  of  the  contract  of  December  26, 
1912,  Corbett  made  representations  and  state- 
ments to  Giles,  o'r  to  the  knowledge  of  Giles, 
which  were  reasonably  calculated  to  Induce 
Giles  to  believe  that  the  ranchhouse  and  land 
on  which  the  same  is  situated  was  included 
In  the  contract  between  Corbett  and  Giles, 
and  that  Giles  believed  from,  such  statements 
and  representations  that  the  ranchhouse  and 
land  <m  which  the  same  was  situated  was 
covered  by  said  contract,  but  that  Corbett 
did  not  make  such  statements  and  representa- 
tions with  the  intention  that  tbe  same  should 
be  relied  and  acted  upon  by  Giles  as  an  in- 
ducing consideration  for  him  to  make  said 
contract,  and  that  they  were  not  such. 

(10)  That  said  statements  and  representa- 
tions so  made  were  material  inducements 
to  the   making   of  said   contract   by  Giles. 

(11)  That  this  act  of  Campbell  in  declar- 
ing "off"  the  contract  of  December  26,  1912, 
was  due  t»  some  extent,  but  not  entirely,  to 
the  fact  that  the  ranchhouse,  other  improve- 
ments and  lands  connected  therewith  were 
not  Included  in  said  contract. 

(12)  That  tbe  act  of  Campbell  In  declaring 
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"oOr  the  contract  was  not,  In  any  degree, 

dae  to  the  refusal  of  Corbett  to  comply  with 
the  requlremestB  made  by  Campbell  In  con- 
nection with  the  title  and  saxvey'  of  the  land. 
Defendtrats  by  proper  motion  requested  the 
court  to  render  Judgment  in  their  favor,  upon 
the  findings  of  the  jnry  above  set  oat  This 
request  was  by  the  conrt  refused,  and  Judg- 
ment was  thereupon  rendered  tor  the  plain- 
tiffs, decreeing  spedflc  performance  of  the 
contract  of  December  26,  1912,  the  issuance 
of  a  perpetual  Injunction  restraining  appel- 
lants from  selling  or  attempting  to  sell  said 
lands  under  the  deed  of  trust  given  by  Corbett 
to  Giles,  and  further  decreeing,  sabstantlally, 
as  follows: 

"It  further  appearing  to  the  conrt  that  the 
defendant  William  GUes  requested  a  survey  of 
the  lands  covered  by  said  contract,  and  that  he 
selected  Howe  &  Wise  to  make  the  survey  of 
the  said  land  described  in  said  contract  of  De- 
cember 26,  1912,  and  that  plaintiffs  agreed 
thereto,  it  is  ordered,  adjudged,  and  decreed  by 
the  court  that  the  defendant  William  Giles 
shall  cause  the  said  Howe  &  Wise,  who  are 
hereby  appointed  by  the  court  for  such  purpose, 
to  survey  or  measure  the  said  land  and  ascer- 
tain and  compute  the  number  of  acre^  embraced 
and  included  in  said  contract,  and  It  is  further 
considered  by  the  court,  and  so  ordered,  adjudg- 
ed, and  decreed,  that  plaintiffs  shall,  within  45 
days  from  the  making  of  such  survey,  tender  to 
the  defendant  William  Giles,  or  Into  this  court 
for  said  defendant  William  Giles,  a  general  war- 
ranty deed  of  the  TInion  Land  Company,  and  a 
quitclaim  deed  of  W.  C.  Corbett  and  wife,  as 
provided  in  said  contract  of  December  26,  1912, 
to  the  lands  therein  described,  being  all  of -the 
Sam  Young  survey  of  794  acres  in  Harris  coun- 
ty, Tex.,  and  the  east  one-half  of  the  James 
Browster  survey  in  Harris  county,  Tex.,  ex- 
cept certain  town  lots  and  farm  blocks  out  of 
the  two  last-mentioned  surveys  as  follows: 
[Here  follows  a  list  of  lots  excepted.]  Being 
all  the  said  Sam  Young  survey  and  that  part  of 
the  Evan  Thomas  Bur\-ey  and  the  east  one-half 
of  the  James  Brewster  survey,  which  is  cover- 
ed by  a  deed  of  trust  dated  May  30,  1911,  to 
J.  J.  Sweeney,  and  recorded  in  volume  96,  page 
&43,  of  the  Mortgage  Kccords  of  Harris  county, 
Tex.,  except  the  following  town  lota:  [Here  fol- 
lows list  of  lots  excepted.] 

"And  the  said  plaintiff  shall  also  within  said 
time  tender  to  the  said  defendant  Giles,  or  into 
this  court  for  said  Giles,  properly  executed,  re- 
leases of  all  judgments  against  W.  C.  Corbett, 
mentioned  and  referred  to  In  defendant's  first 
amended  original  answer,  same  being  as  fol- 
lows: [Here  fellows  a  description  of  the  judg- 
ments pleaded  against  Oorbett  by  Giles  in  his 
answer,  eight  in  number.]  Plaintiffs  shall  also 
-within  said  time  tender  to  said  Giles  a  release 
from  O.  C.  Glasscock,  J.  W.  Jump,  L.  W.  Dal- 
las, and  C.  E.  Gentry,  releasing  aU  their  claims 
imder  a  contract  entered  into  between  them  and 
the  plaintiff  W.  C.  Corbett  on  or  about  Octoi)er 
25,  1912,  for  the  sale  of  the  Sam  Young  survey 
referred  to  in  said  contract  of  December  26, 
X912,  and  referred  to  also  in  defendants'  first 
cunended  original  answer;  and  it  is  further  or- 
dered, adjudged,  and  decreed  by  the  court  that 
the  defendant  William  Giles,  upon  such  tenders 
being  made,  shall  forthwith  pay  to  the  plaintiffs 
$15  per  acre  for  each  and  every  acre  so  ascer- 
tained by  the  survey  hereinafter  provided  for, 
to  be  covered  by  the  said  contract  of  December 
2C  1912,  together  with  interest  from  January 
lO,  1913,  at  the  rate  of  6  per  cent,  per  annum 
ripon  the  balance,  of  the  purchase  price  of  said 
lands  after  deducting  therefrom  the  amount  of 


principal,  interest,  and  attorney's  fees,  to  be 
paid  on  the  notes  held  by  the  defendant  Wil- 
liam Giles  as  hereinafter  >  provided.  Said 
amonnt  of  $15  per  acre  and  interest  to  be  paid 
in  the  following  manner,  that  is  to  say,  by  de- 
ducting from  said  purchase  price: 

"(1)  The  principal  sum  of  the  note  being  for 
$22,600  given  by  W.  C.  Corbett  to  J.  J.  Sween- 
ey on  the day  of  Miay,  1911,  which  note 

is  now  owned  by  the  defendant  Giles,  and  se- 
cured by  a  deed  of  trust  on  that  part  of  the  land 
covered  by  the  contract  which  is  located  in 
the  Evan  Thomas  survey  and  the  Brewster  sur- 
vey. 

"(2)  All  Interest  unpaid  on  said  note  up  to 
the  5th  day  of  January,  1913. 

"(3)  Ten  per  cent,  upon  the  full  amount  of 
said  principal  and  said  interest,  being  the  at- 
torney's fees  mentioned  in  said  contract. 

"(4)  The  sum  of  $4,750  of  the  principal  sum 
of  a  note  given  by  said  Corbett  to  said  J.  J. 
Sweeney  bn  the  30th  day  of  May,  1911,  which 
note  is  now  owned  by  the  defendant  Giles,  and 
secured  by  a  deed  of  trust  on  the  Sam  Young 
survey,  mentioned  in  said  contract,  and  other 
lands. 

"(5)  All  unpaid  interest  on  said  sum  of  $4,- 
750  up  to  the  5th  day  of  January,  1913,  all  of 
which  amounts  above  mentioned  may  be  k^t 
and  retained  by  the  said  Giles,  and  said  $22,900 
note  shall  by  him  be  turned  into  court  for  can- 
celation, and  the  other  note  shall  be  credited  by 
him  wirh  the  payment  of  said  sum  of  $4,750  as 
of  date  January  10,  1913. 

"(6)  All  amounts  unpaid  on  the  judgments 
against  the  plaintiff  W.  C.  Corbett,  which  are 
hereinbefore  mentioned  and  set  out,  shall  be 
paid  by  said  defendant  Giles  to  the  owner  of 
said  judgments,  or  into  the  registry  of  this  court 
for  their  use  and  benefit,  provided  that  should 
the  plaintiffs  be  unable  to  procure  for  the  pur- 
pose of  a  tender  to  said  defendant  William  Giles 
the  release  of  any  of  said  judgments  by  reason 
of  any  of  said  judgment  owners  declining  to 
execute  such  release,  until  tlje  amount  due  on 
such  judgment  is  tendered,  then  the  said  Giles 
shall  make  the  requisite  tender  to  said  judg- 
ment owner,  it  being  the  purpose  of  this  de- 
cree to  require  payment  of  such  judgments  out 
of  the  purchase  money  of  said  land,  which  the 
said  defendant  Giles  is  hereby  ordered  to  do. 

"(7)  All  taxes  unpaid  upon  the  lands  and 
premises  covered  by  said  contract  for  any  year 
prior  to  the  year  1913  shall  be  paid  by  said 
defendant  Giles  to  the  tax  collector  of  Harris 
county,  Tex. 

"(8)  The  costs  and  expenses  of  making  the 
survey  of  said  lands  hereinbefore  mention^  and 
provided  for  shall  be  paid  by  said  defendant 
Giles,  and  one-half  of  such  costs  and  expenses 
shall  be  charged  to  plaintiffs  and  deducted  from 
the  purdiase  price  of  said  lands. 

"(8)  The  cost  of  recording  all  releases  herein- 
before referred  to  shall  be  charged  to  plaintiffs 
and  deducted  by  said  Giles  from  said  purchase 
price  of  said  land. 

"(10)  The  said  defendant  William  GUes  shall 
also  convey  to  the  plaintiffs  by  general  war- 
ranty deed  lot  12,  in  block  216,  on  the  S.  S.  B. 
B.  in  the  city  of  Houston,  Harris  county,  Tex., 
being  the  same  property  in  said  contract  of 
December  26,  1912,  ccmtracted  to  be  conveyed 
to  plaintiffs. 

"The  balance  due  and  owing  the  plaintiffs  by 
the  said  defendant  Giles  <»i  the  purchase  price 
on  the  said  lands  and  premises  and  interest  as 
hereinbefore  provided,  after  crediting  on  the  full 
amount  thereof  all  amounts  paid  for  the  use 
and  benefit  of  plaintiffs  as  above  provided,  in- 
cluding therein  the  sum  of  $3,500  allowed  for 
the  conveyance  to  plaintiffs  of  said  lot  12,  in 
block  216,  shall  be  forthwith  by  said  defend- 
ant Giles  paid  over  to  plaintiffs  or  into  the 
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registry  of  this  court  tof  the  oae  and  benefit  of 
plaintiffs. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  should  the  defendant  Giles  fail 
to  make  the  said  payment  as  hereinbefore  pro- 
vided, forthwith  upon  the  return  of  said  sur- 
vey, to  the  persons  hereinbefore  designated  to 
receive  the  same,  then  and  in  that  event  he  shall 
forthwith  pay  into  the  registry  of  this  court 
the  full  amount  of  the  purchase  price  of  said 
land,  except  such  part  of  said  purchase  price 
as  is  due  and  owing  him  as  hereinbefore  pro- 
vided, and  the  clerk  of  this  court  shall  dis- 
burse such  money  in  accordance  with  the  terms 
of  this  decree. 

"Upon  the  compliance  by  said  defendant  Giles 
of  the  foregoing  provisions,  and  making  such 
payments  and  making  the  said  conveyance,  the 
injunction  herein  granted  shall  be  of  no  further 
force  and  effect  as  to  the  lands  covered  by  said 
contract  of  December  26,  1912,  and  the  said 
defendant  shall  have  the  right  to  proceed  to  sell 
the  said  lands  included  and  embraced  in  said 
contract,  under  the  said  deeds  of  trust  her^nbe- 
fore  referred  to. 

"It  further  appearing  to  the  court  that  upon 
the  furnishing  of  the  said  releases  as  aforesaid, 
the  plaintiffs  will  have  complied  with  all  re- 
quirements of  defendant  as  to  said  title,  and 
their  title  to  said  land  will  be  a  good  and  mar- 
ketable one,  and  said  plaintiffs  will  be  entitled 
to  recover  of  and  from  the  said  defendant  Giles 
the  house  and  lot  mentioned  in  said  contract 
of  December  26,  1912,  to  wit,  lot  12,  in  block 
216,  on  the  south  side  of  Buffalo  bayou,  in  the 
city  of  Houston,  Harris  county,  Tex.,  and  said 
Giles  is  ordered  to  convey  same  to  plaintiffs  by 
general  warranty  deed,  and  plaintiffs  will  be  en- 
titled to  recover  from  said  defendant  Giles  the 
sum  of  $15  per  acre  for  each  acre  of  land  em- 
braced and  included  in  said  contract  of  Decem- 
ber 26,  1913,  less  the  amounts  to  be  deducted 
from  such  purchase  price,  ns  hereinbefore  pro- 
vided, and  the  said  plaintiffs  shall  be  entitled 
to  recover  also  from  Uie  said  defendant  William 
Giles  interest  at  the  rate  of  6  per  cent,  per 
annum  upon  the  purchase  price  of  the  said  lands 
and  premises,  after  deducting  therefrom  the 
amount  of  principal  and  interest  up  to  Janu- 
ary 5,  1912,  and  attorney's  fees,  upon  the  said 
note  of  $22,500,  as  above  provided,  and  the 
said  sum  of  $4,750  above  mentioned,  and  all 
interest  upon  same  up  to  the  5th  day  of  Janu- 
ary, 1918,  the  interest  to  be  paid  by  said  de- 
fendant Giles  to  plaintiffs,  to  be  computed 
from  the  10th  day  of  January,  1913,  and  upon 
the  performance  by  the  said  plaintiffs  of  the 
conditions  hereinbefore  imposed  upon  them,  the 
said  right  to  recover  the  lot  12,  in  block  216, 
and  improvements  thereon,  and  the  balance  of 
the  purchase  money  on  the  lands  embraced  in 
said  contract  of  December  26,  1912,  and  inter- 
est thereon,  as  above  provided,  shall  become  ab- 
solute, and  be  and  hereby  is  in  such  event  estab- 
lished as  a  just  claim  and  demand  in  favor  of  the 
plaintiffs  against  the  defendant  William  Giles, 
and  such  daim  and  demand  is  adjudged  and 
decreed  to  be  and  constitute  a  good  and  valid 
lien  upon  the  said  lands  and  premises  embraced, 
referred  to  and  described  in  the  said  contract  of 
December  26,  1912,  and  the  plaintiffs  vrill  be 
entitled  to  a  release  of  the  said  deeds  of  trust  as 
to  all  property  covered  by  same  except  that  or- 
dered to  be  conveyed  to  said  Giles  by  this  de- 
cree, and  except  the  Ft.  Bend  county  lands,  and 
said  Giles  shall  deliver  such  release  to  plain- 
tiffs, and  in  default  thereof  this  decree  shall  op- 
erate as  a  release  of  all  lands  covered  by  said 
deeds  of  trust  and  not  herein  decreed  to  be  con- 
veyed to  said  Giles. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  should  the  plaintiffs  fail  or  be 
unable  to  tender  a  release  of  the  said  contract 
for  the  Sam  Young  survey  entered  into  be- 
tween said  Gorb«tt  and  said  Glasscock,  Jump, 


DaUas,  and  Gentrj,  bereinbsfore  mentioned, 
within  the  time  above  provided  for  such  tender, 
the  plaintiflto  shall  not  in  sudi  event  be  consid- 
ered in  default,  but  in  such  event  tiie  defendants 
shall'  have  the  right  to  foreclMe  the  deed  of 
trust  on  said  Sam  Xoung  survey,  and  acquire 
a  title  thereto  in  such  manner,  and  shall  be 
entitled  to  deduct  from  the  said  purchase  price 
of  said  land  the  sum  of  $250  to  cover  the  at- 
torney fees  in  such  feredesure  proceedings,  and 
such  foreclosure  shall  take  the  place  of  said  re- 


"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  should  said  Howe  &  Wise  fail 
or  refuse  to  make  and  return  said  survey  within 
45  days  from  this  date,  plaintiff  shall  nave  the 
right  to  select  a  surveyor  to  survey  said  land, 
and  make  return  of  such  survey  as  hereinbefore 
provided,  and  thereupon  said  land  shall  be  paid 
for  at  $15  per  acre  upon  such  survey  as  herein- 
before provided. 

"It  is  farther  ordered,  adjudged,  and  decreed 
by  the  court  that  none  of  the  times  fixed  here- 
in for  performance  shall  be  of  the  essence  of 
this  decree,  provided  the  persons  charged  with 
performance  in  good  faith  with  reasonable  dili- 
gence are  endeavoring  to  perform,  and  that 
should  this  decree  be  appealed  from,  the  times 
herein  mentioned  for  the  performance  of  this 
decree  shall  run  from  the  date  of  the  final  judg- 
ment on  api>eal. 

"That  all  parties  to  this  cause  shall  have  all 
such  writs,  process,  and  orders  as  may  be  nec- 
essary or  requisite  to  enforce  this  decree." 

By  appellant's  twelfth  assigmneat  they 
contend  that: 

"The  court  erred  in  refusing  to  give  to  the 
jury  the  charge  requested  by  the  defendants  in- 
structing the  jury  to  return  a  verdict  in  behalf 
of  the  defendants,  because  the  contract  between 
the  plaintiffs  and  the  defendant  Giles  provided 
that  the  acreage  and  title  of  the  land  referred  to 
therein  was  to  be  subject  to  the  approval  of  E. 
B.  Campbell,  and  the  evidence  showed  conclu- 
sively that  the  plaintiffs  had  never  caused  a 
survey  of  the  land  to  be  made,  as  requested  by 
the  said  Giles  and  the  said  Campbell,  for  the 
purpose  of  determining  the  exact  acreage  of 
said  land,  and  because  the  evidence  showed 
conclusively  that  the  said  Campbell  had  refused 
to  approve  the  title  to  said  land  because  of  cer- 
tain defects  therein  and  objections  thereto  which 
had  never  been  cured  or  met  or  waived,  such  as 
the  Glasscock  and  Jump  contract  with  Corbett, 
etc.,  and  that  there  were  other  defects  in  said 
title,  as  pleaded  by  the  defendants,  existing  at 
the  time  of  trial,  making  the  same  unmarketa- 
ble, sudi  as  plat  dedicating  streets  and  road- 
ways, and  deed  of  trust  in  favor  of  Houston 
Title  &  Guaranty  Company,  and  outstanding 
title  to  lots  1  and  2,  in  block  20;  and  because 
the  evidence  failed  to  show  the  exact  quantity 
of  land  covered  by  said  contract,  making  it  im- 
possible for  the  jury  to  find  or  the  court  to  ad- 
judge the  amount  of  the  purchase  money  which 
the  defendant  Giles  should  pay  under  said  con- 
tract, and  it  therefore  made  it  impossible  for 
the  court  to  decree  a  specific  performance  of 
said  contract  by  the  defendant  Giles  and  pay- 
ment by  him  to  the  plaintiffs  of  any  certain  or 
specific  amount  as  the  purchase  price  therefor; 
and  because  the  evidence  failed  to  show  that  the 
plaintiffs  had  ever  beoD  ready,  willing,  and  able, 
and  were  at  the  time  of  the  trial  able  to  com- 
ply with  and  i^erform  said  contract  and  deliver 
a  marketable  title  to  said  lands." 

Many  interesting  questions  are  raised  and 
discussed '  in  appellants*  brief  to  which  our 
attention  bas  been  invited,  but  believljig  tbat 
a  Mmsideratlon  and  proper  dlspoisltian  of  the 
questions  presented  by  appellants'  twelfth 
assignment  will  dispose  of  all  the  Issues 
necessary  to  a  dispoeitlou  of  t^  appeal,  we 
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lefndn  from  dlscnsBlng  tbe  otber  questions 
presented. 

The  undisputed  evidence,  the  admissions  of 
appdiee,  and  findings  of  the  jury,  taken  as 
a  whole,  show  that  appellees  agreed  and 
contracted  with  appellant  OUes  to  furnish 
him  an  abstract  of  title  to  the  land  In  ques- 
tion prior  to  January  10,  1913,  which  should 
sliow  a  title  to  said  land  In  appellees  satis- 
factory to  E.  R.  Campbell,  attorney  for  Giles ; 
that  appellees  were  to  also  have  a  survey  of 
said  land  made  by  Howe  &  Wise,  parties  se- 
lected OT  designated  by  Giles  to  malce  the 
same,  and  that  the  acreage  thus  ascertained 
was  tb  be  subject  to  the  approval  of  said 
Oampbell;  that  appellees  were  to  pay  all 
taxes  due  on  said  land  including  the  year 
1912 ;  that  appellee  Oorbett  made  statements 
and  representations  to  appellant  Giles,  prior 
to  the  making  of  said  contract  of  December 
26, 1912,  which  induced  Giles  to  believe  that 
the  rancbhouse  and  other  Improvements  and 
land  upon  which  they  stood  were  Included  in 
the  properties  covered  by  said  contract ;  and 
that  said  properties  are  of  the  value  of  11,500 
or  more.  The  jury  further  found,  however, 
that  Corbett  did  not  Intend  that  such  repre- 
sentations should  be  relied  and  acted  upon 
by  Giles  as  material  Inducing  considerations 
for  bim  to  make  the  contract  and  that  they 
were  not. 

It  Is  also  further  shown  by  the  undisputed 
etldence  that  appellees  did  not  furnish  the 
abstract  above  mentioned  until  January  18, 
1913;  that  at  no  time  prior  to  the  time 
Campbell  declared  the  said  contract  at  an 
end,  nor  at  any  time  thereafter,  up  to  the 
time  of  the  trial  of  this  cause,  did  app^lees 
have  Howe  &  Wise  to  survey  said  land  as 
they  had  contracted  to  do ;  that  all  the  defects 
and  objections  urged  to  the  title  of  appellees 
to  said  land  by  Campbell,  hereinbefore  set 
cat,  existed  when  urged  and  practically  all 
of  them  continoed  to  exist  up  to  the  trial 
of  this  cause ;  that  by  reason  of  such  defects 
in  said  title  Oampbell,  In  good  faith,  re- 
fused to  approve  said  title,  and  that  appel- 
lees bare  refused  at  all  times  to  Include,  and 
did  not  Indude,  the  ranchhouse,  otber  im- 
piovem^its  and  land  connected  therewith, 
lo  the  deed  of  conveyance  tendered  to  ap- 
pellant GUes.  The  good  faith  of  Campbell  in 
refusing  to  approve  said  title  is  not  attacked 
by  any  evidence,  though  it  is  argued  that  his 
act  was  arbitrary  and  unjustified,  and  there- 
fore was  not  in  good  faith. 

The  contract  upon  which  this  suit  is  pred- 
icated is  an  executory  contract,  which  re- 
quired that  appellees  should  tender  to  Giles 
a  title  to  said  land  satisfactory  to  CampbeU. 
This,  we  think,  means  at  least  a  good  mer- 
chantable title.  Therefore,  before  appellees 
can  demand  sp^dflc  performance  of  this  con- 
tract, they  must  not  only  tender  to  appel- 
lant Giles  a  good  title,  but  one  clear  of  de- 
fects and  incumbrances.  Neither  party  to 
an  executory  contract  can  enforce  specific 
performanoe  by  the  other  without  showing 


that  he  has  fully  i)erformed  his  part  of  the 
contract,  or  is  ready  and  able  to  do  so.  Roos 
V.  Thlgpen,  140  S.  W.  1180  (writ  of  error  de- 
nied) ;  Hurt  T.  McReynolds,  20  Tex.  599 ; 
Baldridge  v.  Cook,  27  Tex.  565;  Greer  v. 
Int  Stockyards  Co.,  43  Tex.  Civ.  App.  370,  96 
S.  W.  82;  Green  v.  Chandler,  25  Tex.  148; 
Vardeman  v.  Lawson,  17  Tex.  16;  Tharp  v. 
Lee,  25  Te.T.  Civ.  App.  439,  62  S.  W.  93; 
Maupin  on  Marketable  Titles,  pp.  705  to  711, 
also  pages  715,  721,  and  786;  Dunlap  r. 
Wright,  11  Tex.  597,  62  Am.  Dec.  506.  In 
Maupin  on  Marketable  Titles,  p.  786,  it  is 
said: 

"It  seems  that  incumbrances  upon  the  pur- 
chased premises  which  do  not  appear  by  the 
record  to  have  been  satisfied  will  render  the  title 
doubtful  or  unmarketable,  even  though  the  ven- 
dor be  able  to  show  by  parol  testimony  that 
they  have  been  satisfied.  They  constitute  a 
clond  upon  the  title  which  the  vendor  should 
remove  before  calling  upon  the  purchaser  to 
complete  the  contract." 

In  Hurt  T.  McReynolds,  20  Tex.  600,  it 
Is  said: 

"It  is  familiar  law  that  the  general  principles 
of  the  contract  of  sale,  both  in  England  and  in 
this  country,  recognize  and  enforce,  while  it  is 
still  executory,  the  right  of  the  purchaser  to  a 
title  clear  of  defects  and  incumbrances.  This 
right  is  one,  not  growing  out  of  the  agreement  of 
the  parties,  but  which  is  given  by  law;  and 
it  naturally  follows  that  a  court  of  equity  will 
not  decree  the  specific  performance  of  a  contract 
when  the  title  is  bad,  or  even,  as  it  has  been  said 
in  modern  times,  where  it  is  doubtful." 

In  Baldridge  v.  Cook,  27  Tex.  570,  it  is 
said: 

"The  distinctions  between  executed  and  execu- 
tory contracts  for  the  sale  of  land  are  recogniz- 
ed and  clearly  defined  by  this  court  in  the  case 
of  Cooper  v.  Singleton,  19  Tex.  260  [70  Am. 
Dec.  333].  The  general  rule  enunciated  in  that 
case,  that  so  long  as  the  contract  remains  execu- 
tory the  purchaser  shall  not  be  compelled  to 
pay  the  purchase  money  and  take  a  defective 
title,  has  been  uniformly  sustained  and  followed 
in  the  subsequent  decisions  of  the  court  (Hurt  v. 
McReynolds,  20  Tex.  595),  and  other  cases  in 
manuscript  not  yet  reported,  and  must  now  be 
regarded  as  settled  law  in  this  court." 

[1]  We  think  the  contentions  of  appel- 
lants presented  by  their  twelfth  assignment 
should  be  sustained.  Appellant  Giles  con- 
tracted for  and  had  the  right  to  demand  at 
least  a  marketable  title,  subject  to  the  ap- 
proval of  his  attorney,  B.  R.  Campbell,  one 
free  from  defects  and  Incumbrances,  and  not 
one  loaded  down  with  uncertain  liens  and 
lawsuits  and  adverse  claims. 

[2]  After  a  careful  examination  and  con- 
sideration of  all  the  evidence  we  have  reach- 
ed the  conclusion  that  the  title  tendered  by 
appellees  fell  far  short  of  meeting  the  re- 
quirements at  the  title  contracted  for  by  ap- 
pellant GUea.  Appellees  had  by  their  con- 
tract agreed  to  convey,  and  the  appellant 
Giles  had  agreed  to  accept,  only  a  title 
which,  in  the  opinion  of  E.  R.  CampbeU,  was 
a  good  title,  and  as  the  parties  have  bound 
themselves  by  said  contract  so  shall  they  be 
bound,  and  the  trial  court  had  no  power  or 
authority  to  require  the  appellant  Giles  to 
do  and  perform  the  things   appellees   had 
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contracted  to  do  to  perfect  their  title  to  said 
land;  and  to  thus  himself  imdertake  the 
probably  uncertain,  expensive,  and  long 
drawn  out  process  of  extricating  that  title 
from  then  known  complications.  It  cannot 
be  seriously  insisted  that  by  Campbell's  de- 
claring the  contract  at  an  end  in  March, 
1913,  appellees  were  prevented  from  tender- 
ing Giles  a  title  clear  of  defects  prior  to  Feb- 
ruary, 1915,  the  time  of  the  trial  of  this 
cause.  We  fall  to  find  evidence  of  any 
wrongful  act  done  by  either  Giles  or  his  at- 
torney which  would  in  any  manner  tend  to 
hinder  appellees  from  removing  or  attempt- 
ing to  remove  the  defects  in  the  title  to  the 
land,  urged  by  Campbell.  We  therefore 
conclude  that  the  trial  court  erred  In  not 
instructing  a  verdict  for  appellants  as  re- 
quested. ' 

[3]  We  may  add  to  what  has  already  been 
said  that  an  agreement  on  the  part  of  the 
vendor  that  the  title  tendered  shall  be  satis- 
factory to  the  attorney  of. the  vendee  will 
Justify  the  purchaser  in  refusing  to  accept 
the  title  tendered  If  the  attorney  in  good 
faith,  and  not  capriciously,  declares  himself 
dissatisfied  with  such  tendered  title.  Mau- 
pin  on  Marketable  Titles,  p.  726;  Atwood 
V.  Fagan,  134  S.  W.  765. 

In  the  last  case  dted,  the  court  held  that 
where  a  contract  for  the  sale  of  land  stipu- 
lated that  the  vendor  should  furnish  an  ab- 
stract of  title  showing  a  merchantable  title 
to  the  satisfaction  of  the  vendee's  attorney, 
in  the  absoice  of  bad  faith  the  decision  of 
the  attorney  would  be  decisive.  The  rule  is 
thus  stated  in  Ruling  Case  Law,  vol.  6,  p. 
956,  i  335: 

"In  cases  of  this  character  the  approval  of 
the  party  so  designated  becomes  a  condition  pre- 
cedent to  a  recovery  for  tlie  price.  In  the  ab- 
sence of  fraud  or  bad  faith  in  the  conduct  of 
such  party,  in  resjicct  of  the  fact  of  his  approv- 
al or  the  withholding  it,  his  judgment  or  deter- 
mination is  to  be  accepted  as  final  and  con- 
clusive. No  mere  error  or  mistake  of  judgment 
will  vitiate  bis  determination.  The  very  object 
of  his  appointment  is  to  prevent  and  exclude 
contention  and  litigation ;  and  hence  nothing 
short  of  fraud  or  mala  fides  in  the  exercise  of 
his  power  to  reject  or  approve  the  article  con- 
tracted for  will  dispense  with  the  strict  legal 
effect  of  the  condition  precedent."  Church  v. 
Shanklin,  95  Cal.  626,  30  Pnc.  789,  17  Ll  R. 
A.  207,  and  note;  Lynn  v.  Baltimore,  etc,  R. 
Co.,  60  Md.  404,  45  Am.  Rep.  741 ;  Baltimore, 
etc,  R.  Go.  V.  Brydon,  65  Md.  198,  3  Atl.  306, 
9  Atl.  126,  57  Am.  Rep.  318;  Nofsigner  v. 
Ring,  71  Mo.  149,  36  Am.  Rep.  456;  Livesley 
V.  Johnrton,  45  Or.  30,  76  Pac.  13,  946,  65  h. 
R.  A.  783,  106  Am.  St.  Rep.  647;  Barrett  v. 
Rnlcigh  Coal  Co.,  81  W.  Va.  416,  41  S.  a 
220,  90  Am.  St.  Rep.  802 ;  Oakes  v.  Moore,  24 
Me.  214,  41  Am.  Dec.  379. 

[4]  While  what  we  have  already  said  suffi- 
ciently disposes  of  the  issues  presented  by 
this  appeal,  we  think  it  appropriate  to  say 
that  the  Judgment  rendered  by  the  trial 
court  cannot  be  sustained  In  any  event,  be- 
cause it  is  uncertain  and  indefinite,  and  is 
not  susceptible  of  being  made  certain  and 
enforced  by  any  writ  of  execution  or  other 


writ  tbat  may  lawfully  issoe  tlierennder 
against  the  defendant  Giles,  in  that  the 
amount  of  the  purchase  price  which  Giles 
Is  adjudged  to  pay  is  not  determined  and  fix- 
ed, and  (iannot  be  made  certain  or  definite 
without  first  ascertaining  other  and  addi- 
tional facts  than  those  shown  by  the  evi- 
dence or  found  by  tbe  court  or  Jury,  and 
because  the  amount  which  Is  decreed  to  be 
paid  by  Giles,  to  creditors  of  Oorbett,  or  de- 
posited with  the  clerk  of  the  court  for  their 
benefit  is  not  fixed  or  made  certain,  and  can- 
not be  made  certain  without  first  ascertain- 
ing and  adjudicating  other  and  additional 
facts  than  those  shown  by  the  evidence  or 
found  by  the  court  or  Jury.  Splva  r.  Wil- 
liams, 20  Tex.  442;  Roberts  v.  Landrum,  20 
Tex.  473 ;  Barnett  v.  Caruth,  22  Tex.  174,  73 
Am.  Dec.  255;  Mussina  v.  Goldtbwaite.  34 
Tex.  132,  7  Am.  Rep.  281;  So.  Oil  Co.  v.  WU- 
son,  22  Tex.  Civ.  App.  539,  66  S.  W.  429; 
Eastham  v.  SilUs,  60  Tex.  580;  Wells  v. 
Amo  Co-Oper.  Irr.  Co.,  177  S.  W.  986.  We 
deem  It  unnecessary  to  further  discuss  the 
Issues  presented  by  appellants'  briaf,  as 
what  we  have  already  said  disposes  ot  all 
of  them,  as  well  as  the  cross-assignments  of 
the  appellees. 

Believing  that  the  facts  of  the  case  have 
been  fully  developed,  and  that  under  tlie 
contract  entered  into  by  the  parties,  appel- 
lant Giles  was  Justified  in  refusing  to  accept 
the  conveyance  tendered  to  him  by  appellees, 
we  hold  that  the  Judgment  rendered  by  the 
trial  court  should  be  reversed,  and  Judg- 
ment here  rendered  In  favor  of  appellants; 
and  It  Is  So  ordered. 

Reversed  and  rendered. 

LANE,  J.,  being  dlsquallfled,  did  not  sit 
In  this  case. 


JOSEPH  W.  MOON  BUGGY  CO.  v.  MOORE- 
HUSTEAD  CO.  et  aL    (No.  7761.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

May  26,  1917.    Rehearing  Denied 

June  23,  1917.) 

1.  Sbqtjkstbation      €=>12— Affidavit— Pub- 
pose  OF  Warr. 

The  statute  (Rev.  St  1911,  art.  7095)  does 
not  require  affidavit  for  sequestration  to  state 
that  the  writ  is  not  sued  out  to  injure  either 
defendant. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent.  Dig.  S§  11-16.] 

2.  SEQxnssTRAnoN   €=»12—AFFn>Avrt— Valve 
OF  Property. 

The  afSdavit  for  sequestration  of  23  bufrries 
satisfies  the  requirement  of  the  statute  (Rev. 
St.  1911,  art  709!^  that  it  ^ves  the  value  of 
each  article  of  the  property,  where  it  gives  the 
value  of  each  which  Is  different  from  any  other, 
and  groaps  those  which  are  alilte  and  gives  the 
numbw  thereof  and  the  aggregate  value  of  the 
group. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent.  Dig.  §{  11-16.] 
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8.  Pl^ADIWO  «a»85— SCBPtOSAOE. 

The  petitjon,  in  .action  to  recover  poetemUm 
of  buggies,  showing  that  plaintiff  bad  by  writ- 
ten contract  gold  them  on  credit  to  defendant 
M.,  reeerving  title  thereto  in  itself  tyi  paid  for, 
which  contract,  under  He*.  St  1911,  art  5654, 
constitutes  a  mortgage,  and  under  article  5660 
entitles  plaintiff  as  mortgagee,  its  debt  being 
unpaid,  to  possession  of  tnem  and  to  hare  them 
sold  for  payment  thereof,  M.  having  disposed 
of  them  to  defendant  S.  as  Juasignee  for  the 
benefit  of  creditors,  the  allegation  of  the  prayer 
that  plaintiff  is  owner  of  them  is  surplusage, 
and  should  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |i  76-80.] 

4.  Appeal  and  Ebbou  <g=»1178(8)— Disposi- 
tion OF  Cause  —  BEVBBSAL  —  Amendino 
Pleadiro. 

Judgment  for  defendant,  in  action  by  plain- 
tiff, as  owner,  for  possession  of  baggies,  will  be 
reversed,  and  plaintiff  allowed,  to  amend  its 
petition  and  allege  the  proper  grounds  for  relief 
on  which  it  is  entitled  to  recover;  the  petition 
showing  plaintiff  is  in  law  a  mortgagee  and  en- 
titled to  possession  and  sale  of  the  buggies  for 
payment  of  its  debt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f}  4616^4619.) 

Appeal  from  District  Court,  Hill  Cooo- 
ty ;    Horton  B.  Porter,  Judge. 

Action  by  the  Joseph  W.  Moon  Buggy  Com- 
pany against  the  Moore-Hustead  Company 
and  another.  Judgment  tor  defendants,  and 
plaintiff  appeals.     Reversed  and   remanded. 

WUl  M.  Martin  and  Walter  Collins,  both 
of  Hillsboro,  and  Short  &  Felld,  of  Dallas, 
for  appellant  Wear  &  Frazier,  of  Hille- 
boro,  for  appellees. 

BAINBY,  C.  J.  Appellant  sued  the  appel- 
lee, the  Mo<»e-Hnstead  Company  and  Hous- 
ton Shlpp,  its  assignee  for  the  beneSt  of  cred- 
itors, to  recover  the  possession  of  a  number 
of  buggies  which  had  been  sold  by  appellant 
to  the  Moore-Hustead  Company,  or  their 
Talae,  In  case  the  specific  property  could  not 
be  recovered.  The  petition  alleged  that  the 
buggies  had  been  sold  and  delivered  under 
a  contract,  and  the  title  to  same  had  been 
reserved  to  appellant.  If  not  paid,  setting  out 
tbe  contract,  describing  the  buggies,  and 
stating  their  value  to  be  $1,571.75.  A  writ 
of  sequestration  was  sued  out,  tbe  buggies 
seized  and  replevied  by  Houston  Shlpp,  who 
filed  a  general  exception,  general  denial, 
an-d  answered  specially  in  effect  that  Moore- 
Hustead  Company  having  become  financially 
embarrassed,  and  desirous  of  protecting  all 
creditors,  without  preference,  made  a  gen- 
eral assignment  to  him  as  assignee,  conveying 
all  of  its  property  for  the  benefit  of  creditors, 
and  be  had  taken  possession  of  same;  that 
Moore-Hustead  Company  was  the  purchaser 
of  said  property,  and  notwithstanding,  the 
reservation  of  title  In  said  contract  It  Was  the 
understanding  and  Intention  between  the  par- 
ties that  Moore-Hustead  Company  was  the 
purchaser,  and  plaintiff  was  not  to  be  con- 
sidered the. owner  thereof.  The  sequestration 
was  quashed,  and  a  trial  upon  the  merits 


was  had,  the 'court  instructing  the  Jury  to 
return  a  verdict  for  defendant,  which  was 
accordingly  done,  and  judgment  rendered  for 
defendants,  from  whlc^  this  appeal  Is  taken. 

[1,  n  Complaint  is  made  of  the  quashing  of 
the  sequestration  on  account  of  the  alleged 
defective  affidavit;  one  ground  being  that 
the  affidavit  failed  to  allege  "that  it  was  not 
sued  out  for  the  purpose  of  Injuring  either 
of  the  defendants,  when  there  were  more  than 
one  def«idant"  The  statute  in  reference  to 
afildavlts  for  sequestration  does  not  require 
such  language  to  be  bo  used.  The  second 
ground  is  that  the  value  of  each  article  is  not 
stated  separately.  There  were  28  buggies  se- 
questrated, their  aggregate  value  being  placed 
at  $1,571.75.  All  were  listed  and  described  by 
catalogue  and  factory  numbeT&  Ten  of 
them  were  valued  separately  at  various 
amounts;  13  were  grouped  by  3's  and  2's, 
and  each  group  was  valued  separately.  For 
instance,  one  group  of  3,  each  buggy  being 
alike,  tbe  aggregate  value  was  given,  and 
the  same  as  to  the  groups  of  2  each.  The 
buggies  In  each  group  were  like  each  other 
in  that  particular  group,  were  described 
alike,  were  of  the  same  make,  and  were  of 
the  same  value,  and  the  value  of  each  can 
readily  be  ascertained  by  simple  calculation. 
This  valuation  is  substantially  in  compli- 
ance with  the  statute.  Therefore  there  was 
error  in  quashing  the  sequestration. 

[3]  On  the  merits  of  the  case  we  think 
the  court  erred  In  giving  a  peremptory  in- 
struction to  find  for  defendants.  Appellant 
closes  its  petition  with  the  prayer  as  follows: 

"Wherefore  plaintiff  states  that  it  is  the  own- 
er of  and  entitled  to  the  possession  of  all  said 
buggies  and  vehicles  of  the  value  aforesaid  of 
fifteen  hundred  seventy-one  and  "/loo  ($1,571.- 
76)  dollars,  by  virtue  of  and  accordfag  to  the 
terms'of  the  written  contracts  hereinbefore  men- 
tioned. Wherefore  it  prays  that,  defendants 
having  already  answered,  upon  a  final  hearing 
hereof,  it  have  and  recover  of  and  from  said 
defendants  tbe  possession  of  the  buggies  herein- 
before described,  alleged  to  have  been  in  their 
possession  at  the  time  of  the  institution  of  this 
suit,  or  for  the  sum  of  $1,571.75,  in  case  said 
specific  property  cannot  be  recovered,  and  for 
all  such  other  and  further  relief  as  to  the  court 
may  seem  just  and  proper  in  the  premises ;  and 
as  in  duty  bound  plaintiff  will  ever  pray." 

The  petition  also  showed  that  plaintiff 
had  by  written  contract  sold  said  buggies  to 
Moore-Hustead  Company  on  a  credit  and  re- 
served title  thereto  In  Itself  until  paid  for. 
This  ebows  a  sale  of  the  buggies,  and  under 
the  statute  (article  5654)  said  contract  cre- 
ated only  a  mortgage;  therefore  it  had  no 
right  as  owner  to  recover  the  possession  of 
said  buggies.  But  as  mortgagee  It  had  the 
right.  Its  debt  being  unpaid,  to  tbe  posses- 
sion of  said  buggies  and  have  them  sold  for 
the  payment  of  Its  debt,  whether  the  same  has 
become  due  or  not  Article  5660,  R.  S.  1911. 
The  plaintiff's  allegations  showed  facts 
whidh  entitled  it  to  the  possession  of  the 
property,  not  as  owner,  but  as  mortgagee; 
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and,  Moore-Hustead  Company  having  dis- 
posed of  the  property  to  Houston  Shlpp  as 
assignee  for  the  benefit  of  its  creditors,  the 
allegation  that  It  was  owner  was  but  sur- 
plusage under  the  facts  and  should  be  dis- 
regarded. 

[4]  Under  the  law,  as  we  understand  it, 
appellant  could  not  recover  possession  of  the 
buggies  as  owner;  but,  It  being  shown  that 
appellant  holds  a  mortgage  on  the  buggies, 
it  would  be  Inequitable  to  allow  the  judg- 
ment of  the  lower  court  to  stand,  and  It 
will  be  reversed,  and  appellant  allowed  to 
amend  and  allege  the  proper  grounds  for  re- 
lief, and  upon  which  it  Is  entitled  to  recover. 
Banli  V.  City  of  TerreU,  78  Tex.  450-461,  14 
S.  W.  1003. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


MANSFIELD  v.  RAMSEY.     (No.  246.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 
June  9,  1917.) 

1.  Jddoment  <&=3l 7(0)— Process  to  Sustain— 
ArTHOBiTY  of  Officer. 

Where  the  petition  shows  that  the  sheriff  is 
a  party  to  the  suit,  or  is  interested  therein,  tlie 
citation  shall  be  addressed  to  a  constable  pf  his 
<'ounty,  and  citation  served  by  a  sheriff  through 
his  deputy,  on  either  the  sheriff  or  his  codefend- 
ant,  will  not  support  a  judgment  by  default. 

[Ed.   Note.— For  other  cases,   see   Judgment, 
Cent  Dig.  §  31.] 

2.  Process  <&=»166— Authority  to  Serve  Ci- 
TATTON— Waiver  of  Objections. 

Where  citation  in  suit  against  a  sheriff  and 
a  judgment  creditor  to  restrain  execution,  issued 
to  the  sheriff  and  the  deputy,  served  both  par- 
ties, end  the  judgment  creditor  objected  only  to 
the  service  on  the  sheriff,  objection  that  under 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  1854, 
tlie  sheriff  could  not  serve  liis  codefendant  was 
waived. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  ;§  250-255.] 

3.  Appeai,  ANn  Error  «8s=>880(l)— Right  to 
Allege  Error— Coparties. 

In  such  case,  where  the  sheriff  was  served 
with  no  citation  in  error  and  made  no  complaint 
on  appeal,  the  judgment  creditor  could  not  com- 
plain of  irreguhirity  in  the  service  as  to  the 
sheriff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CentDig.  SS  3584,  3585, 3587,  3589,  3590.] 

4.  Appeal  anh  EltnoB  «8=>40&-Citation  — 

Sheriff's  return  of  citation,  showing  that  it 
was  "executed  in  Harris  county  by  deliverine 
to  each  defendant  in  person  a  true  copy,"  fol- 
lowed by  name  of  defendant,  date,  and  hour,  was 
sufficiently   certain. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent  Dig.  S  2133.] 

5.  Appeal  and  Error  <g=»1043(5)— Harmless 
Error  —  Injunction  Bond  —  Effect  of 
Final  Decrxb. 

That  too  small  an  injunction  bond  was 
originally  required  is  not  reversible  error,  where 
the  injunction  was  properly  issued,  and  the  final 
decree  released  the  surety. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4119.] 


6.  Injunction     *=»159  —  Bond  —  Defects  — 

Failure  to  Object. 
Defects  in  injunction  bonds  are  waived,  un* 
less  taken  advantage  d  by  motion  to  correct  or 
to  dissolve. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  844.] 

Error  from  District  Court,  Harris  C!ountr ; 
Chas.  E.  Ashe,  Judge. 

Injunction  byW.  R.  Williams,  as  agent  for 
D.  D.  Ramsey,  ai^nst  H.  P.  Mansfield  and 
another.  Decree  for  complainant,  and  Mans- 
field brings  error.    Affirmed. 

L.  M.  Ballowe,  of  Houston,  for  plaintiff  In 
error.  A.  B.  &  W.  P.  Hamblen  and  Cole  & 
Cole,  all  of  Houston,  for  defendants  in  error. 

BROOKE,  J.  Tbls  was  a  suit  in  injunc- 
tion In  the  Eleventh  district  court  of  Harris 
county,  filed  on  February  1,  1915,  by  one  W. 
R,  Williams,  styling  himself  the  agent  of  one 
D.  D.  Ramsey,  who  resided  In  Richmond,  Ind., 
against  M.  P.  Hammond  as  sheriff  of  Harris 
county,  and  H.  Pi  Mansfield,  and  in  this  suit 
it  Is  correctly  alleged  that  H.  P.  Mansfield 
was  the  owner  and  holder  of  a  certain  Judg- 
ment thferetofore  obtained  by  him  as  plaintiff 
against  W.  B.  Williams,  being  In  the  Elev- 
enth district  court  of  Harris  county.  In  this 
cause,  brfng  numbered  56,345  in  said  above- 
mentioned  court,  H.  P.  Mansfield  recovered  a 
judgment  against  W.  R.  Williams  in  the  sum 
of  $1,150,  and  costs  of  court  in  the  sum  of 
$111.29,  and  under  this  judgment  caused  M. 
F.  Hammond,  sheriff  of  Harris  county,  to 
make  levy  on  the  pr<^>erty  mentioned  in 
plaintiff's  petition  in  this  cause,  to  satisfy 
said  Judgment.  W.  R.  Williams  makes  af- 
bdavlt  tor  injunction  under  the  petition  pre- 
pared by  his  attorneys,  to  restrain  the  sale  of 
the  land  to  satisfy  th«  Judgment  obtained  as 
aforesaid,  by  H.  P.  Mansfield.  The  honor- 
able Judge  of  the  Eleventh  district  court  of 
Harris  county,  being  the  same  conrt  wherein 
the  Judgment  against  W.  R.  Williams  had 
been  obtained  by  H.  P.  Mansfield,  upon  being 
presented  with  the  petition  in  this  cause 
granted  the  temporary  injunction  as  prayed 
for,  to  restrain  this  sale  under  execution,  up- 
on applicant  giving  bond  In  the  sum  of  $500. 
Upon  the  filing  of  the  bond,  the  writ  of  In- 
junction issued  frwn  Oie  proper  source,  to- 
gether with  the  citation,  and  both  were  de- 
livered to  M.  F.  Hammond,  sheriff  of  Harris 
county,  and  in  both  instances  service  was 
had  on  M.  F.  Hammond,  sheriff  of  Harris 
county  being  served  by  M.  F.  Hammond, 
sheriff  of  Harris  county,  Tex.,  by  his  deputy, 
Tom  C.  Smith,  and  R.  P.  Mansfield  was  serv- 
ed in  the  same  manner  by  the  same  deputy, 
the  return  as  to  service  on  both  Hammond 
and  Mansfield  being  on  the  same  Instrument 
M.  F.  H.immond  filed  an  ajnswer.  H.  P. 
Mansfield  made  no  answer.  A  final  perma- 
nent injunction  was  rendered  In  this  causs 
In  default  against  H.  P.  Mansfield,  and  decree 
i4>proved  on  April  28,  1915. 
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The  assignments  hare  been  groiqied  and 
treated  togetiier,  ai  follows : 

(a)  The  court  erred  In  rendering  Judgment 
by  default  In  this  cause,  because  tbe  return 
of  the  officer  serving  the  same  shows  cmtdu- 
sl^ely  that  BL  F.  Hammond,  by  his  deputy, 
Tom  O.  Smith,  served  the  dtatloD  on  M.  F. 
Hammond,  In  his  capacity  as  sheriff,  which 
service  was  contrary  to  article  1864,  Bevlsed 
Statutes  of  the  etate  of  Texas. 

(b)  The  court  erred  In  rendering  a  jndg* 
ineDt  by  default  In  this  ^ause,  because  tbe 
officer's  return  on  the  citation  does  not  show 
conclusively  that  each  of  the  defendants 
named  were  served  with  the  citation  at  the 
time  and  place  Indicated,  which  on  the  origi- 
nal return  Is  misleading.  In  the  sense  that  M. 
F.  Hammond  and  H.  P.  Mansfield  were  serv- 
ed at  "the  office  of  SherlfC  Houston,  Harris 
county,  Tex." 

(c)  The  court  erred  In  rendering  a  Judg- 
ment by  di^ault  in  this  cause,  because  the 
Injunction  sought  and  prayed  for  by  plaintiff, 
D.  D.  Bamsey,  was  not  verified  by  a  proper 
person,  nor  in  the  manner  required  by  law. 

(d)  The  court  erred  In  rendering  a  Judg- 
ment by  default  in  this  cause,  because  of  the 
insufficient  and  contrary  to  statute  order  of 
the  trial  Judge  In  this  cause,  wherein  the  in- 
junction sought  was  to  restrain  a  sale  under 
a  JudgmiHit  and  execution,  and  the  amount  of 
the  bond  required  of  the  applicant  should 
have  been  fixed  at  twice  the  amount  of  tbe 
Judgment  and  costs,'  which  bond  in  thla  cause 
should  have  been  fixed  at  $2,520.58,  Instead 
of  tbe  amount  of  $500,  as  required  by  statute 
in  injunction  restraining  sale  under  execu- 
tion. 

(e)  The  court  erred  In  rendering  a  Judg- 
ment by  default  In  this  cause,  and  primarily 
in  granting  even  the  temporary  Injunction 
therein,  for  the  reason  that  the  petition  filed 
in  this  cause,  praying  for  injunction,  plainly 
shows  that  the  applicant  therefor  had  no  in- 
terest in  the  property  about  to  be  sold  by 
the  sheriff  under  execution  aforesaid,  and 
that  the  court  erred  in  granting  said  injunc- 
tion and  in  rendering  a  Judgment,  temporary 
and  final  thereon. 

[1]  Under  the  above  assignments,  the  ap- 
pellant offers  the  following  proposition: 

"Where  it  appears  from  the  petition  (hat  the 
sheriff  is  a  partj  to  tbe  suit,  or  is  interested 
therein,  the  citation  shall  be  addressed  to  any 
constable  of  his  county,  and  a  citation  served 
by  a  sheriff  through  his  deputy,  on  either  the 
sbcriif  or  his  codefendant.  is  erroneous,  and  will 
not  support  a  judgment  by  default." 

To  which  we  agree  as  being  correct. 

However,  objection  is  made  to  the  consid- 
eration of  plaintiff  in  error's  proposition  In 
so  far  as  It  makes  complaint  that  the  sheriff 
oould  not  serve  his  codefendant,  H.  P.  Mans- 
field, for  the  reason  that  so  much  of  said 
proposition  falls  to  comply  with  article  1012 
of  Vemon'a  Sayles'  Texas  Civil  Statutes  1U14, 
in  that  said  assignment  does  not  specify  that 
portion  of  the  error  urged  by  the  proposition 
theroonder   as   maJces   pomplalnt   ^t   tbe 


sheriff  could  not  serve  his  codefendant,  H.  P. 
Mansfield,  and  so  mu<^  of  said  proposlti<» 
asserted  under  said  assignment  is  not  based 
upon,  nor  Justified  by,  nor  germane  to,  said 
first  assignment  of  error  under  which  said 
proposition  Is  urged;  and  therefore  so  much 
of  said  obJectl<m  to  tiie  sheriff  serving  his 
codefendant  as  Is  urged  in  said  proposition 
should  be,  as  provided  by  said  statute,  re- 
garded as  waived. 

[2]  It  Is  plain  that  tbe  first  assignment  of 
error  filed  below  by  plaintiff  makes  no  com- 
plaint that  the  defendant,  H.  P.  Mansfield, 
was  served  by  the  d^uty  sheriff;  tbe  com- 
plaint urged  being  purely  that  M.  F.  Ham- 
mond could  not  serve  himself,  through  his 
deputy,  Tom  O.  siiilth.  So  much,  then,  of 
the  first  pr<Q>08ltion  under  tbe  first  assign- 
ment of  error  as  maizes  complaint  that  the 
sheriff  is  not  authorized  under  article  1854, 
Revised  Statutes,  to  serve  his  codefendant, 
H.  P.  Mansfield,  must  be  considered  as 
waived,  and  will  not  be  considered.  Article 
1612,  Vernon's  Sayles'  Texas  Givll  Statutes 
1914,  reads  as  follows: 

"The  appellant  or  plaintiff  in  error  shall  in 
all  cases  me  with  the  clerk  of  the  court  below 
all  assigninenta  of  error,  distinctly  specifying 
the  grounds  on  which  he  relies,  before  he  takes 
the  transcript  of  record  from  the  clerk's  «&ee, 
*  *  *  and  provided  further,  that  all  errors 
not  distinctly  specified,  are  waived.    •    *    • " 

In  all  four  assignments  of  error  filed  by 
the  appellant,  neither  of  them  even  hinted  at 
so  much  of  tbe  first  proposition  as  found 
fault  with  the  service,  in  that  the  sheriff  was  ' 
not  authorized  to  serve  his  codefendant,  H.  P. 
Mansfield.  However,  it  has  been  held  that 
where  the  sheriff  has  only  a  nominal  interest 
In  the  suit,  service  by  him  or  by  his  deputy 
on  himself,  as  well  as  service  by  Mm  or  by 
his  deputy  on  bis  codefendant,  who  is  the  sub- 
stantial party  defendant,  is  valid. 

It  Is  contended  that  article  1854,  Vernon's 
Sayles'  Texas  Civil  Statutes  1914,  has  refer- 
eace  only  to  cases  where  the  sheriff  Is  a  sub- 
stantial party  interested  in  the  litigation. 

In  the  case  of  Clegg  v.  Patterson,  32  Ind. 
135,  it  seems  that  Patterson  filed  a  complaint 
against  Clegg  and  Bellows,  sheriff,  praying 
for  Injunction  against  the  sale  of  certain  real 
estate  levied  on  by  plaintiff  as  sheriff,  by 
virtue  of  execution  in  his  hands  In  favor  of 
Clegg  against  Patterson.  Process  was  Issued 
In  the  case,  and  was  placed  In  the  hands  of 
the  defendant.  Bellows,  for  service.  Bel- 
lows acknowledged  service  on  himself,  and 
served  it  on  Clegg.  On  the  second  day  of  the 
succeeding  term,  the  defendants  were  called, 
and,  not  appearing,  a  default  was  taken 
against  them,  and  a  decree  of  perpetual  In- 
junction rendered.  On  the  same  day  Clegg 
appeared,  and,  finding  that  he  had  been  de- 
faulted, filed  an  affidavit,  and  thereupon  mov- 
ed the  court  to  set  aside  the  default  and  per- 
mit him  to  appear  and  plead  to  the  com- 
plaint Tbe  motion  was  overruled.  Olegg 
excepted  and  appealed.  The  service  of  pro- 
cess on  Clegg  was  objected  to  became  it  was 
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served  by  the  sheriff,  who  was  also  a  defend- 
ant In  the  suit  Bellows,  the  sheriff,  was 
but  a  nominal  party  to  the  suit.  He  was  not 
interested  in  the  merits  of  the  controversy. 
"The  service  of  the  summons  by  him  on 
Glegg,"  says  the  court,  "even  tf  Irregular,  was 
not  vcdd.  And  no  objection  was  made  to 
the  service  in  the  motion  to  set  aside  the  de- 
fault, and  cannot  be  properly  made  for  the 
first  time  in  this  court" 

We  have  also  been  cited  to  the  case  of 
Avery  v.  Warren,  12  Heisk.  659,  by  the  Su- 
preme Court  of  Tennessee.  Briefly  stated, 
the  case  was  as  follows: 

"Dixon  and  Avery  filed  their  bill  in  the  chan- 
cery court  at  Memphis  to  enforce  the  collection 
of  a  note  given  by  Warren  and  Looney,  against 
Warren  only,  a  nonresident  of  the  state,  the 
defendants  Alsdiuler  and  Seligman  being  sued 
as  debtors  to  Warren,  and  Winters,  the  sheriff 
of  Shelby  county,  made  a  nominal  party,  as 
having  process  in  his  hands  for  the  collection 
of  one  of  the  debts  in  favor  of  Warren.  •  •  • 
The  bill  was  •  •  *  talcen  for  confessed 
against  Seligman,  be  having  been  served  with  a 
subpcena  [by  a  deputy  sheriff],  but  falling  to 
answer.  The  first  point  we  need  notice  here  is 
tlie  objection  that  the  subpcena  was  served  on 
Seligman  by  a,  deputy  of  the  sheriff,  who  was 
party  to  the  bill.  There  is  nothing  in  this  ob- 
jection. Section  381  of  the  Code  was  intended 
to  apply  only  to  the  case  of  the  sheriff's  being 
a  party  in  interest  not  where  he  is  a  mere 
nominal  party,  and  no  redress  is  sought  against 
him.  The  sheriff  was  in  no  wise  interested  in 
this  case ;  he  had  no  interest  to  be  affected  by 
the  result  of  the  litigation.  He  was  probably 
not  even  a  proper  party  to  the  suit.  It  was 
not  like  the  case  of  Riner  v.  Stacy,  8  Humph. 
280,  where  the  sheriff  owned  the  execution,  or 
the  debt" 

There  is  no  Texas  case  cited  upon  the  point 
involved.  In  addition  the  sheriff  voluntarily 
appeared  and  filed  answer  in  the  case. 

In  the  case  of  Tlnney  v.  Vlttur,  134  La. 
549,  64  South.  407,  it  was  held  that  the  sheriff 
may  accept  service  of  a  petition  for  injunc- 
tion and  waive  service  of  the  writ  How- 
ever, we  believe  tf  there  was  error  in  the 
sheriff,  through  his  deputy,  having  served 
the  citation,  sa<^  matter  was  one  to  have 
been  taken  advantage  of  by  abatement  below, 
and  cannot  be  urged  for  the  first  time  in  this 
court. 

In  the  case  of  UUard's  Executor  v.  Lil- 
lard's  Executors,  44  Ky.  (5  B.  Mon.)  840,  the 
following  language  is  used. 

"Jacob  Keller,  though  one  of  the  plaintiffs, 
had  no  interest  in  the  amount  sought  to  be  re- 
covered, as  appears  by  the  condition  of  the 
bond,  as  well  as  by  an  indorsement  upon  the 
writ,  that  'the  suit  ia  for  the  benefit  of  Joseph 
Magee.'  His  service  of  the  writ  as  deputy 
sheriff  should  have  been  taken  advantage  of  in 
the  court  below,  and  within  the  proper  time. 
It  was  a  matter  of  abatement  only." 

rS]  iln  addition  to  what  has  been  eald 
above,  it  might  be  said  that  the  writ  of  error 
has  not  brought  the  case  up  as  to  the  sheriff, 
Hammond,  who  was  not  served  by  any  cita- 
tion in  error,  and  plaintiff  in  error,  Mans- 
field, In  our  Judgment,  is  in  no  position  to 
complain  of  the  alleged  impropriety  in  serv- 
ing his  codefendant,  Hammond,  who  Is  mak- 
ing no  complaint  on  this  appeal. 


[4]  We  do  not  bellevB  that  there  is  any 
uncertainty  in  the  officer's  retnra  as  to  time, 
place,  and  manner  of  citation,  and  tlutt  the 
same  is  in  any  sense  misleading,  and  ttiat  it 
is  sufficient  to  sustain  the  Jndeoaent  by  de- 
fault   The  return  was  as  follows: 
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[t,  6]  The  return  shows  quite  clearly  that 
M.  F.  Hammond  was  served  at  2  p.  m.  on 
February  2,  1915,  at  the  office  of  the  sheriff, 
and  that  the  defendant  H.  P.  Mansfield  was 
served  on  February  8,  1915,  at  3  p.  m.  at 
Houston,  in  Harris  county,  Tex.  We  see  no 
valid  reason  for  complaint  in  the  matter  com- 
plained of.  As  to  the  insufficiency  of  the 
bond,  in  a  case  in  which  an  injunction  was 
properly  i&sued,  we  do  not  believe  that  it  is 
error,  such  as  would  require  a  reversal  in 
this  court,  simply  because  originally  too 
small  an  injunction  t>ond  was  required,  es- 
pecially where  the  surety  on  the  bond  orig- 
inally executed  was  released  from  any  fur- 
ther obligation  on  the  bond  by  the  final 
decree  of  the  court  It  Is  the  general  role 
that  defects  in  injunction  bonds  are  waived, 
unless  they  are  taken  advantage  of  by  motion 
to  correct  them,  w  to  diasolT«. 
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In  the  case  of  Miller  t.  Clements,  S4  Tex. 
351,  the  Supreme  Court  beld  tbat  tbe  bond 
was  good  to  the  amount  ot  tbe  bond,  and.  In 
effect,  that  the  bond  was  not  void  because  of 
a  failure  to  comply  with  statutory  require- 
ments. 

In  tbe  case  of  Jones  t.  Gray,  91  IlL  App. 
79,  the  holding  was  tbat  defects  are  waived, 
unless  they  are  taken  advantage  of  by  motion 
to  correct  them,  or  to  dissolve. 

In  Drake  v.  PhlUips,  40  111.  388,  it  was 
held  not  reversible  error  to  require  too  small 
a  bond,  in  case  the  injunction  wa9  properly 
granted. 

We  believe  that  the  injunction  was  proper- 
ly granted,  and  that  the  amount  of  the  bond 
cannot  be  urged  to  reverse  the  case.  How- 
ever, no  case  directly  In  point  in  'Texas  has 
been  cited,  nor  have  we  been  able  to  find 
sadi  a  case. 

It  is  insisted  that  the  entire  proceedings 
in  this  cause,  esi>eclally  as  herein  pointed 
out,  are  grossly  Irregular  and  erroneous,  and 
do  not  sustain  the  finding  of  any  character 
of  judgment,  and  will  not  sustain  the  judg- 
ment In  default  rendered. 

We  have  considered  the  several  matters 
complained  of,  ob  reflected  in  the  record  be- 
fore us,  and  we  have  arrived  at  the  conclu- 
sion that  the  judgment  of  the  lower  court, 
and  his  action  on  the  matters  involved,  was 
correct,  and  that  we  would  not  be  warranted, 
in  the  face  of  this  record,  in  reversing  the 
cause.  Believing,  as  we  do,  that  the  action 
of  the  lower  court  was  correct,  and  was  right 
tn  the  premises,  tbe  said  Judgment  is  in  all 
tilings  affirmed.    It  is  so  ordered. 


BtrVEJNS  et  al.  v.  BARDEN.     (Na  244.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
June  7,  1917.) 

1.  Appeai,   and   Ebbob   «=s>564(6)— Rbcobd— 
Statemzri  of  Facts. 

Where  a  statement  of  facts  on  appeal  has 
not  been  filed  in  the  appellate  court  with  the 
transcript,  and  leave  has  not  been  obtained  to 
file  it  subsequently,  it  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  25O4r^2506,  2558,  2559.] 

2.  Appeal    anh     Ebbob     «=»7fl6— Recoed — 
Bkiefb. 

A  brief  on  appeal  which  fails  to  comply 
Tvith  the  rules  will  not  be  considered. 

rEd.  Note. — For  other  cases,  see  Appeal  and 
Ekror,  Cent.  Dig.  H  3101,  3126.] 

Appeal  from  Harris  County  Court;  Mur- 
ray B.  Jones,  Judge. 

Action  by  E.  T.  Barden  against  L.  A.  Bn- 
vens  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

B.  Ll  Palmer,  of  Houston,  for  appellants. 
Hamblen  Pattlson,  of  Houston,  for  appellee. 

BROOKE;  J.  This  is  a  suit  brought  by 
H  T.  Barden,  owner  of  tbe  Barden  Electric 


&  Machinery  Company,  as  plaintiff,  against 
L.  A.  Buvens  and  Mrs.  M.  B.  Buvens,  as 
defendants,  wherein  plaintiff  seeks  to  recover 
judgment  on  certain  promissory  notes  given 
to  him  by  the  defendant,  L.  A.  Buvens,  in 
part  iMyment  of  the  purchase  price  of  cer- 
tain electrical  wiring  and  flxturess  sold  to 
defendant  by  plaintiff.  Mrs.  M.  B.  Buvens 
becomes  a  party  to  the  suit  by  reason  of  the 
fact  that  she  Indorsed  the  said  notes  for  her 
son,  L.  A.  Buvens.  Plaintiff  also  seeks  judg- 
ment of  foredosure  of  his  lien  upon  the 
goods  sold  by  him  to  the  defendant  L.  A. 
Buvens. 

The  trial  was  before  Hon.  Murray  B.  Jones, 
Judge  of  the  county  court  at  law  of  Harris 
coonty,  was  without  a  jury,  and  the  court 
foand  for  the  plaintiff  for  the  full  amount  of 
his  claim. 

The  court  filed  tbe  following  findings  of 
fact  and  conclusions  of  law,  to  wit: 

"Findings  of  Fact 

"(1)  On  May  31,  1915,  the  defendant  Ix  A. 
Buvens,  for  a  valuable  consideration,  made,  ex- 
ecuted, and  delivered  to  the  plaintiff  herein  bis 
two  certain  promissory  notes  introduced  in  evi- 
dence. No.  1  in  the  sum  of  $58.16,  due  on  July 
1,  1915,  and  No.  2  in  the  sum  of  $68.10,  and 
doe  on  August  1,  1915,  and  on  tbe  date  of  the 
execution  of  the  notes  gave  plaintiff  a  lien,  in- 
troduced in  evidence,  on  certain  electrical  fix- 
tures and  wiring  materials,  described  in  plain- 
tiiTs  petition,  and  now  in  plaintiffs  possession, 
as  hereinafter  riiown,  which  plaintiff  installed 
in  a  moving  picture  show  for  defendant,  and 
which  said  Hen  was  duly  filed  of  record  with  the 
county  clerk  of  Harris  county,  Tex. 

"(2)  On  or  about  July  13,  1915,  defendant  L. 
A.  Buvens  at  that  time  having  failed  to  pay  the 
note  due  on  July  1,  1915,  and  at  that  time  owing 
plaintiff  for  other  electrical  fixtures,  wiring 
materials,  and  for  labor  in  installing  same  in 
his  picture  show  in  the  sum  of  $153.^,  for  a 
valuable  consideration,  made,  executed,  and  de- 
livered to  plaintiff  his  certain  promissory  note, 
dated  July  13,  1915,  for  said  sum  introduced 
in  evidence,  and  on  tbat  date,  secured  tbe  in- 
dorsement of  all  three  said  notes  by  his  mother, 
Mirs.  M.  B.  Buvens,  a  widow,  in  consideration  of 
and  upon  agreement  with  plaintiff  for  the  ex- 
tension in  date  of  payment  of  the  two  first  notes, 
which  said  notes  in  accordance  therewith  were 
extended  in  date  of  payment  from  their  respec- 
tive dates,  the  first  thirty  and  second  sixty  days. 

"(3)  After  running  same  for  two  or  three 
months,  defendants,  finding  tbe  picture  show  un- 
profitable, dismantled  said  fixtures  and  wiring 
materials  and  carried  them  to  his  home  where 
they  remained  for  three  or  four  months. 

"(4)  Plaintiff  demanded  payment  of  defend- 
ants who)  said  notes  became  due,  but  defend- 
ants failed  ami  refused  to  pay  same  or  any  part 
thereof.  Plaintiff  then  notified  defendants  that 
suit  would  be  filed  and  tbe  property  in  their 
possession  would  be  taken  under  process  of  law, 
when  defendants  agreed  that  plaintiff  might 
take  possession  of  said  property  without  seques- 
tration proceedings,  which  plaintiff  did,  placing 
it  in  a  separate  compartment,  at  his  place  of 
business,  where  same  is  now  held  for  the  pur- 
pose of  being  sold  under  order  of  sale,  the  mort- 
gage giving  such  right 

"(5)  Plaintiff  filed  suit  upon  his  notes  against 
defendants  and  prayed  for  judgment  thereon 
and  that  his  lien  on  said  goods,  wares,  and  mer- 
chandise be  foreclosed  and  an  order  of  sale  be 
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issued  thereon.  Defendants  answered,  admit- 
ting the  execution  of  the  notes  and  mortgage, 
and  claiming  the  plaintiff  had  lost  his  right  of 
action  on  the  notes  and  foreclosure  of  his  lien 
on  the  j>ropert7  by  taking  the  property  back  aa 
aforesaid. 

"(8)  The  property  mentioned  is  far  less  in 
value  than  the  amount  of  the  indebtedness  on 
account  of  much  of  the  indebtedness  being  for 
labor  in  installing  said  fixtures  and  materials, 
and  plaiijtiS  never  agreed  or  intended  to  re- 
purchase the  property  or  release  the  indebted- 
ness, nor  did  defendants  so  consider  it,  but 
plaintiff  took  possession  of  same  in  accordance 
with  the  right  given  in  the  mortgage  to  do  so 
and  in  order  to  save  sequestration  proceedings 
and  to  hold  same  pending  foreclosure  proceed- 
ings and  sale. 

"Conclusions  of  Law. 

"I  cooclude  that  plaintiff  is  entitled  to  judg- 
ment against  the  defendants  for  the  amount  of 
the  principal  of  the  notes  and  interest  and  at- 
torney's fees  therein  provided  for,  a  total  of 
$319.53,  with  Interest  from  date  of  judgment 
at  the  rate  of  10  per  cent,  per  annum  and  for 
foreclosure  of  said  lien  on  said  property  and 
costs,  and  that  defendant's  contention  that  the 
taking  possession  by  plaintiff  of  the  property 
released  them  from  the  indebtedness  or  consti- 
tuted a  repurchase  is  not  sustained." 

At  the  outset  of  this  case,  we  are  con- 
fronted with  a  motion  to  strike  out  the  state- 
ment of  facts  and  appellant's  brief.  The 
foIlQwlng  is  said  motion: 

"<Now  comes  the  appellee,  and  moves  the  court 
that  the  statement  of  facts  and  brief  for  appel- 
lants filed  in  this  court  in  said  cause  be  strick- 
en out  and  not  considered  by  the  court,  and 
that  the  judgment  of  the  trial  court  in  said 
cause  be  aifirmed  for  lack  thereof,  and  in  that 
behalf  would  respectfully  show: 

"Appellants  gave  notice  of  appeal  on  Uarch 
30,  1016,  and  filed  their  appeal  bond  on  the 
20th  day  thereafter. 

"The  court's  order  allowed  30  days  after  ad- 
journment of  court  to  file  statement  of  facts. 
.  Court  adjourned  on  April  1st.  Appellee's  coun- 
sel agreed  to  the  statement  of  facts,  and  appel- 
lauts  presented  same  to  the  trial  court  35  days 
after  court  adjourned,  and  same  was  approved 
and  ordered  filed  by  tlie  court  on  May  5Ui. 

"Appellants  filed  the  transcript  in  this  court 
on  the  ninetieth  day  after  the  appeal  was  per- 
fected. 

"Notwithstanding  the  statement  of  facts  was 
approved  by  and  filed  in  the  trial  court  on  May 
5tn,  and  transcript  filed  in  this  court  on  July 
18tb,  appellants  did  not  file  the  statement  of 
facts  in  this  court  until  September  29th. 

"The  effect  of  article  2070  is  to  require  the 
statement  of  facts  to  be  filed  in  the  appellate 
court  with  the  transcript,  thereby  bringing  same 
within  the  90-day  provision.  No  motion  or 
other  proceeding  was  had  to  obtain  leave  to  file 
after  the  time  allowed  by  showing  good  cause 
for  failure  to  file  in  time,  as  required  by  arti- 
cle 1608. 

"No  reason  is  apparent  for  the  delay  other 
than  that  suggested  by  the  fact  that  appellants 
took  the  full  time  allowed  by  law  in  each  step 
of  the  appeal,  thus  postponing  decision  by  this 
court  to  the  latest  date  within  their  power. 

"Wherefore  appellee  asks  that  same  be  strick- 
en and  not  considered  as  a  part  of  the  record  in 
this  cause." 

[1]  With  reference  to  this  motion,  we  have 
examined  the  record,  and  find  the  facts  stat- 
ed therein  to  be  true,  and  therefore  the 
Statement  of  facts  will  not  be  considered. 


[2]  With  reference  to  fhe  appellant's  brief,  i 
we  find  no  assignment  of  error,  no  proposl- ' 
tlon  thereunder,  and  the  brief  in  no  respect  { 
complies  with  the  mles.    Therefore  the  brl^ 
of  appellant  cannot  be  considered.  I 

We  have  examined  the  record  to  see  If  , 
there  was  error  apparent  of  record,  and, 
finding  no  sncb  error,  the  cause  la  In  all  , 
things  affirmed. 


WESTCHESTER  PIBE  mS.  CO.  T.  RED- 
DITT,    (No.  206.) 

(Ourt  of  Civil  Appeals  of  Texas.    Beaumont 

June  1,  1917.    Rehearing  Denied  Jane  20, 

1917.) 

iNStTBANCX       9=3323(4)— FlBB       Insitrance— 

Breach  tir  CoNnrnoNS. 
Condition  in  fire  policy  avoiding  liability  if 
premises  were  vacant  or  unoccupied  was  not 
violated  by  mere  temporary  absence  with  animu> 
revertendf,  caused  by  business  and  sickness, 
though  continuing  several  months,  where  thf 
premises  were  cared  for  daily  by  a  neighbor  and 
kept  locked. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
<3«nt  Dig.  SS  770,  771.] 

Error  from  District  Court,  Shelby  County ; 
W.  O.  Bnford,  Judge. 

Action  by  W.  M.  Beddltt  against  the  West- 
chester Fire  Insurance  (3ompany.  Judgment 
for  plalntUf,  and  defendant  brings  error.  Af- 
firmed. 

Thompson,  Knight,  Baker  &  Harris,  of 
Dallas,  for  plaintiff  In  error.  Davis  &  Davis, 
of  (Center,  for  defendant  in  error. 

BROOKE,  J.  By  his  amended  petition,  the 
plaintiff  alleged:  That  on  October  12,  1015, 
he  was  the  owner  of  a  certain  dwelling,  and 
personal  pr<q;)erty  situated  in  Center,  S^belby 
county,  Tex.  On  that  date,  the  defendant  is- 
sued to  him  its  policy  of  insurance  in  the 
sum  of  $3,000,  covering  $2,000  upon  the  dwel- 
ling house,  and  $1,000  npon  the  household 
furniture,  which  said  policy  went  Into  effect 
at  noon  on  October  12,  1915,  for  the  term  of 
one  year.  That  on  February  22,  1916,  while 
the  policy  was  In  force,  the  house  and  all 
the  furniture  was  destroyed  by  fire,  the  fur- 
niture being  attached  to  the  petition  and 
marked  "Exhibit  B."  That)  at  the  time  of  the 
Issuance  of  the  policy  and  at  the  time  of  the 
fire,  all  of  this  property  was  the  property 
of  the  plaintiff,  and  the  house  was  of  the 
value  of  $2,000  and  more,  and  that  the  per- 
sonal property  was  of  the  value  of  $1,000  and 
more,  and  all  of  the  property  was  of  the  ag- 
gregate value  of  $3,000  or  more.  That  the 
plaintiff  performed  all  of  the  provisions  of 
the  policy,  and,  more  than  60  days  before 
the  commencement  of  the  suit,  gave  due  no- 
tice and  proofs  of  loss  to  the  defendant,  so 
that  the  defendant  became  bound  to  pay  htm 
the  sum  of  $3,000  which  it  failed  to  do.  Ex- 
hibit B  is  a  list  of  properties,  with  values. 
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attached  to  the  petition.  Plaintiff  further 
alleged,  In  reply  to  the  defenses  of  the  de- 
fendant, that  there  was  no  other  insurance 
upon  the  property,  and  admitted  that  the 
policy  sued  on  contained  the  provision  making 
the  same  void.  If  the  building  therein  de- 
scribed, .whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  un- 
occupied, and  so  remain  for  10  days,  but  that 
the  provision  of  the  policy  was  technical  and 
immaterial,  and  that  the  violation  of  It  did 
not  constitute  any  defense,  unless  said  viola- 
tion or  breach  contributed  to  bring  about  the 
destruction  of  the  property.  Plaintiff  denied 
that  the  property  was  vacant  at  the  time  of 
the  destruction  of  the  same,  nor  had  been  for 
10  days,  and  alleged  that  the  plaintiff  and 
his  family  were  only  temporarily  absent 
from  home,  and  that  the  property  never  at 
any  time  became  vacant,  as  contemplated  by 
the  policy,  and  that  the  temporary  absence 
of  plaintiff  did  not  contribute  to  bring  about 
the  destruction  of  the  property  by  fire.  That, 
during  the  absence  of  the  plaintiff  and  his 
family  from  the  insured  premises,  the  same 
was  In  dmrge  of  a  caretaker,  who  regularly 
visited  and  looked  after  said  premises,  and 
tbat  the  loss  was  In  no  way  contributed  to 
by  the  plaintiff's  temporary  absence. 

Defendant  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  set 
up  descriptive  portion  of  the  policy,  so  far 
as  building  was  concerned,  and  alleged  that 
tbe  clause  of  the  policy  making  the  same  void. 
If  a  building  therein  described,  whether  In- 
tended for  occupancy  by  owner  or  tenant,  ei- 
ther became  vacant  or  unoccupied  and  so  re- 
mained for  10  days,  and  alleged  that  such 
building  became  vacant  and  unoccupied  and 
so  remained  for  a  period  of  10  days,  and  by 
reason  of  that  ta.ct  the  policy  became  null  and 
▼old  and  of  no  force  and  effect,  and  that  on 
account  of  such  vacancy  the  portion  of  the 
policy  covering  household  goods  and  other 
personal  property  also  became  null  and  void, 
and  of  no  force  and  effect  That,  at  the  time 
of  the  fire,  the  building  described  In  said 
policy  was  not  occupied  by  owner  as  a  dwel- 
ling, and  .was  not  occupied  at  all,  and,  as  the 
policy  Insured  only  such  building  while  the 
same  was  occupied  by  the  owner  as  a  dwel- 
ling, that  the  portion  of  the  policy  was  not 
in  force  and  effect,  and  that,  by  reason  of  the 
fact,  the  plaintiff  is  not  entitled  to  recover 
Tinder  the  policy  for  any  damage  to  the  build- 
ing by  fire.  Defendant  alleged  further  that 
the  provisions  of  the  policy  are  prescribed 
by  the  state  of  Texas,  and  are  th^  only  form? 
that  It  can  write,  and  that  each  of  said  pro- 
visions Is  material  and  nontechnical  and  the 
Inducing  causes  of  the  issuance  of  the  pol- 
icy, and  the  failure  of  plaintiff  to  comply  with 
the  provlslonB  was  material  to  the  risk  and 
contributed  to  the  loss,  and  defendant  prays 
that  plaintiff  take  nothing  by  his  suit,  and 
that  the  defendant  have  a  Judgment 

Bjr  supplemental  petition,  the  plaintiff  al- 


leged, among  other  things:  That  the  pror 
vision  in  paragraph  6  of  the  defendant's  an- 
swer was  not  breached  by  him,  but  that  every 
condition  of  the  policy  was  kept  and  per- 
formed by  him,  and  that  he  never  at  any 
time  permitted  his  house  to  become  vacant  or 
unoccupied.  That  his  absence  was  not  In- 
tended to  be  permanent  but  that  he  was  only 
temporarily  absent  on  business,  and  that 
during  this  time  the  house  was  daily  visited 
by  a  neighbor,  who  lived  within  50  yards  of 
it,  in  whose  care  the  house  had  been  left, 
and  who  had  the  keys  to  it  That  the  build- 
ing was  not  vacant  or  unoccupied  for  10 
days,  but  that,  on  the  contrary,  such  build- 
ing was  at  all  times  within  the  meaning  of 
the  policy  occupied,  and  that  aU  of  the  house- 
hold furniture  was  situated  In  It,  and  that 
he  was  temporarily  absent  on  business  at  the 
time  of  the  Are.  That  when  he  left  home  he 
expected  to  be  absent  only  a  few  days,  and 
expected  to  be  able  to  return  within  a  short 
time.  That  his  absence  was  not  Intended  to 
be  permanent.  The  neighbor  during  the  tem- 
porary absence  of  plaintiff  visited  the  pt'em- 
ises  dally  and  looked  after  the  same  and  the 
property  contained  In  It,  and  opened  the 
doors  and  windows  and  aired  the  contents 
when  necessary,  and  fed  the  chickens,  and 
duly  closed  the  doors  and  .windows  In  the 
building  at  night  That  the  building  and 
property  was  looked  after  and  cared  for  in 
every  respect  as  well  as  though  the  plaintiff 
bad  been  personally  there.  That  the  Insured 
building  was  at  all  times  occupied  by  the 
plaintiff  as  his  residence,  and  It  was  never 
at  any  time  vacant  or  unoccupied.  That  his 
temporary  absence  was  not  a  breach  of  the 
provision  of  the  policy,  and  that  the  defense 
attempted  to  be  urged  to  the  payment  of  the 
policy  is  Immaterial  and  technical  in  charac- 
ter, and  that  the  alleged  breach  of  the  terms 
of  the  policy  in  no  manner  affected  the  risk 
and  in  no  way  contributed  to  the  loss  of  the 
Insured  premises  by  Are.  That  plaintiff's 
temporary  absence  from  the  premises  was 
such  absence  as  was  in  contemplation  of 
the  parties  at  the  time  of  the  making  of  the 
contract  with  the  insured  and  was  such  as 
was  reasonably  incident  to  the  use  of  the 
premises  as  a  residence.  He  said  further 
that  the  policy  was  never  Invalid  by  any  act 
of  his  and  did  not  become  null  and  void,  bat 
was  in  full  force  and  effect  at  the  time  of  the 
fire,  and  that  the  tender  of  the  premium  to 
him  by'the  deftendant  was  rejected. 

The  plaintiff  in  open  court  abandoned  hia 
claim  of  .waiver,  both  parties  waived  a  Jury, 
and  the  case  was  tried  before  the  court  with- 
out a  Jury,  and  Judgment  was  rendered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ant Westchester  Fire  Insurance  Company, 
in  the  sum  of  ?3,000,  with  6  per  cent  Interest 
from  the  18th  day  of  July,  1916,  to  which  the. 
defendant  excepted  and  gave  notice  of  ap- 
peal. 

The  defendant  filed  its  motion  for  new, 
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trial,  which  was  overruled,  and  defendant 
excepted  and  gave  notice  of  appeal  to  the 
Court  of  CItII  Appeals. 

The  court  filed  Its  findings  of  fact  and  con- 
dnsions  of  law,  as  follows: 

"Findings  of  Pact 

"(1)  I  find:  That  on  December  12,  1915,  the 
plaintiff,  W.  M.  Redditt,  with  his  wife  and 
children,  resided  in  Center,  Tex^  in  a  house 
which  was  the  property  of  plaintiff,  and  that  on 
said  date  the  defendant,  Westchester  Fire  In- 
surance Company,  issued  a  fire  insurance  pol- 
icy No.  172411,  for  the  sum  of  $3,000  npon 
said  house  and  the  furniture  and  other  person- 
al property  therein  contained ;  $1,000  of  same 
being  upon  the  personal  property,  and  the  bal- 
ance of  $2,000  beine  upon  the  house.  That  this 
policy  went  into  effect  on  said  date  and  had 
not  been  canceled  on  the  date  of  the  fire  here- 
inafter mentioned. 

"(2)  The  policy  contained  the  following  pro- 
vision: 'This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon,  or  add- 
ed hereto,  shall  be  void  if  a  building  herein 
described,  whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  un- 
occupied and  so  remain  for  ten  days.' 

"(3)  I  find :  That  the  plaintiff,  with  Ms  fam- 
ily, lived  in  and  continuously  occupied  the  in- 
sured premises,  using  the  same  as  their  home, 
from  the  date  of  the  issuance  of  the  policy,  to 
the  20th  day  of  December.  1915,  on  which  date 
the  entire  family  left  the  insured  premises, 
taking  with  them  certain  clothing  and  personal 
belongings  as  were  necessary  for  a  temporary 
sojourn,  and  went  to  Louisiana,  the  plaintiff 
on  business  and  the  wife  and  children  on  a 
visit  to  the  wife's  parents,  where  they  intended 
to  spend  CAiristmas.  That  it  was  the  intention 
of  the  wife  to  return  home  immediately  after 
Christmas,  and  of  the  plaintiff  to  return  in  a 
few  days,  or  as  soon  as  his  business  in  Lou- 
isiana could  be  concluded. 

"(4)  I  find  that,  upon  leaving  said  premises 
for  the  above-mentioned  purpose,  the  plaintiff's 
wife,  in  his  presence,  delivered  the  keys  of  the 
insured  house  to  her  nearest  neighbor,  Mrs.  T. 
R.  Crawford,  who*  lived  just  across  the  street 
from  the  insured  premises,  and  within  60  yards 
thereof,  requesting  the  said  Mrs.  Crawford  to 
look  after  the  premises,  feed  the  chickens,  and 
gave  her  permission  to  use  the  telephone  in  said 
bouse,  which  the  said  Mrs.  T.  K.  Crawford 
agreed  to  do. 

"(5)  I  find  that  the  plaintiff,  W.  M.  Redditt, 
after  attending  to  his  business  in  Louisiana, 
returned  to  Center  on  December  27,  1915,  after 
an  atMence  of  only  six  days,  and  resumed  the 
personal  occupancy  of  the  insured  premises,  and 
continued  to  personally  occupy  and  sleep  at 
night  upon  the  insured  premises  throughout  the 
month  of' January,  1916,  and  until  the  1st,  2d, 
or  3d  of  February,  when  he  was  again  called 
to  Ix>ui8iana  on  business  and  was  absent  from 
Center  until  after  February  22,  1916. 

"(6)  I  find  that,  on  account  of  sickness  in  the 
family  of  her  father  and  mother,  the  wife  of 
plaintiff  remained  in  Louisiana  until  after  the 
22d  of  February,  1916;  that  it  was  her  in- 
tention at  all  times  to  return  to  Center,  and 
to  use  and  occupy  the  insured  premises  as  her 
home,  but  that  her  absence  for  the  time  aliove 
Btatea  was  necessitated  by  sickness  in  the  fam- 
ily of  her  mother  and  father,  as  stated,  and 
that  her  mid  absence  was  merely  temporary. 

"(7)  I  find  that  it  was  not  the  intention  of 

Slaintiff  to  abandon  the  insured  premises  as  his 
ome,  but  that  his  absence  was  intended  merely 
as  a  temporary  absence,  and  that  it  was  occa- 
sioned by  business  requiring  his  temporary 
presence  in  Louisiana. 

"(S)  I  find  that,  during  the  absence  of  plain- 
tirs  wife,   Mrs.   T.   B.   Crawford,   who   lived 


within  60  yards  of  the  insured  premises,  dailT 
visited  the  house  (except  on  a  few  very  cold 
days),  opening  and  airing  the  house,  airing  the 
beds  and  bedding,  fed  the  chickens,  used  the 
telephone,  and  on  one  occasion,  when  she  ob- 
served that  the  rats  were  doing  some  damage 
to  the  bedding,  placed,  the  same  beyond  their 
reach,  and  she  looked  after  the  premises  in 
general  as  well  as  if  they  had  been  her  own, 
and  that  such  care  and  supervision  continued 
np  to  and  including  the  day  of  the  fire,  and 
that  on  a  few  occasions  the  daughter  of  Mrs. 
Crawford  practiced  on  the  piano  in  the  in- 
sured house. 

"(9)  I  find  that,  during  all  of  the  time,  from 
the  date  of  the  issuance  of  the  policy  up  to  and 
including  the  22d  day  of  February,  1916,  the 
household  furniture,  beds,  bedding,  etc.,  glass, 
silverware,  etc.,  personal  property  of  plaintiff 
and  family,  and  covered  by  the  fire  insurance 
policy,  of  the  value  of  more  than  $2,000,  was 
in  the  insured  building,  and  that  the  said  plain- 
tiff and  his  family  during  their  temporary  ab- 
sence from  the  insured  premises  had  and  car- 
ried with  them  only  such  personal  effects  as 
were  necessary  for  their  use  during  their  tem- 
porary absence. 

"(10)  I  find  that  on  February  22d,  In  the 
nighttime,  the  insured  premises  caught  fire  and 
were  totally  destroyed,  and  that  the  personal 
property  in  said  building,  with  some  slight 
exceptions,  was  totally  destroyed,  and  that  the 
loss  in  personal  property  was  over  1^,000.  and 
that  the  said  fire  was  not  the  result  of  the 
act  or  agency  of  the  plaintiff. 

"(11)  I  find  that  the  destruction  of  the  prop- 
erty was  not  due  to  the  temporary  absence  of 
the  plaintiff  from  the  insured  premises,  and  that 
such  absence  did  not  contribute  to  bring  about 
the  destruction  of  the  personal  property  cov- 
ered by  the  policy  of  insurance. 

"(12)  I  find  that  on  the  4th  day  of  April, 
1916,  the  plaintiff  made  up  and  presented  to 
the  defendant's  agent  proof  of  loss,  and  de- 
manded payment  of  the  policy  and  that,  same 
not  having  been  paid  more  than  60  days  there- 
after, this  suit  was  filed. 

"(13}  I  find  that  the  absence  of  the  plaintiff 
and  his  family,  as  aforesaid,  was  such  an  ab- 
sence as  was  naturally  incident  to  the  use  of 
the  Insured  premises  as  a  dwelling,  and  such 
as  was  reasonably  contemplated  by  the  parties 
when  the  contract  was  made,  upon  whi(^  facts 
I  base  the  following  conclusions  of  law: 

"1.  I  conclude  that  the  insured  premises  did 
not  become  vacant  or  unoccupied  and  so  re- 
main for  10  days,  and  that  the  temporary 
absence  of  plaintiff  and  his  family  from  said 
premises,  during  which  time  their  household 
goods,  etc.,  of  the  value  of  more  than  $2,000. 
remained  in  said  house,  did  not  make  said  prem- 
ises vacant  or  unoccupied,  as  contemplated  by 
the  terms  of  the  policy. 

"2.  I  conclude  that,  the  house  bang  totally 
destroyed,  the  plaintiff  is  entitled  to  recover 
the  full  amount  of  the  insurance  on  same, 
which   is   $2,000. 

"3.  I  conclude  that  the  plaintiff  is  entitled, 
as  a  matter  of  law,  to  recover  the  $1,000  toi 
the  loss  of  the  personal  property,  as  alleged; 
breach  of  the  terms  of  the  policy  did  not  con- 
tribute to  bring  about  the  destruction  of  the 
property. 

"4.  I  conclude  that  the  temporary  absence  of 
plaintiff  and  his  family  from  the  insured  prem- 
ises was  reasonably  incident  to  the_  use  of  the 
same  as  a  family  residence,  and  did  not  con- 
stitute a  breach  of  any  of  the  terms  of  the 
policy   of  insurance." 

Plaintiff  In  error  dul.y  filed  Its  petition  for 
writ  of  error,  service  being  waived,  and  also 
filed  its  supersedeas  bond,  and  now  comes  to 
this  court,  complaining  of  the  errors  oom- 
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mitted  In  the  trial  of  tbla  case,  as  eTldenced 
by  tbe  assignments  of  error. 

By  its  first  assignment,  appellant  complains 
that  the  court  erred  In  rendering  Judgment 
for  the  plaintiff  for  $3,000,  for  the  reason 
that  the  undisputed  evidence  shows  that,  aft- 
er issuance  of  the  policy  sued  upon,  the  build- 
ing described  In  said  policy  became  unoccu- 
pied and  so  remained  for  a  longer  period 
than  10  days,  and,  by  reason  of  such  non- 
occupancy,  said  pcrflcy  became  void  and  of  no 
force  and  effect. 

It  will  be  seen,  from  the  findings  above: 
That  the  court  found  that  the  plaintiff,  with 
his  family,  lived  In  and  continuously  occupied 
the  insured  premises,  using  the  same  as  their 
home,  from  the  date  of  the  Issuance  of  the 
policy  to  the  20th  day  of  December,  1915,  on 
which  date  the  entire  family  left  the  insur- 
ed premises,  taking  with  them  certain  cloth- 
ing and  personal  belongings  as  were  neces- 
sary for  a  temporary  sojourn,  and  went  to 
Ixiulslana,  the  plaintiff  on  business  and  the 
wife  and  children  on  a  visit  to  the  wife's 
parents,  where  they  Intended  to  spend  Christ- 
mas.   That  it  was  the  Intention  of  the  wife 
to  retnrn  home  immediately  after  Christmas, 
and  of  plaintiff  to  remain  there  a  few  days, 
or  return  as  soon  as  his  business  In  Lou- 
isiana could  be  concluded.    That,  upon  leav- 
ing said  premises  for  the  above-mentioned 
purpose,   the  plaintiff's   wife  delivered  the 
keys  of  the  insured  bouse  to  her  nearest 
neighbor,   who  lived  Just  across  the  street 
from  the  insured  premises,  requesting  said* 
neighbor  to  look  after  the  premises,  feed  the 
chickens,  and  gave  her  permission  to  use  the 
telephone  in  said  house.    That  the  plaintiff, 
after  attending  to  his  business  in  Louisiana, 
returned,  to  Center  on  December  27,  1015, 
after  an  absence  of  only  six  days,  and  re- 
sumed the  personal  occupancy  of  the  Insured 
premises,  and  continued  to  occupy  and  sleep 
at  night  upon  the  insured  premises  through- 
out the  month  of  January,  1916,  and  until  the 
1st,   2d    or  3d  of  February,  when   he  was 
again  called  to  Louisiana  on  business,  and 
was  absent  from  Center  until  after  February 
22,  1916.     The  farther  finding  by  the  court 
vras  that,  on  account  of  the  sickness  in  the 
family  of  her  father  and  mother,  the  wife  of 
plaintiff  remained  in  Louisiana  until  after 
the  22d  of  February,  1916;  that  it  was  her 
Intention  at  all  times  to  return  to  Center,  and 
to  use  and  occupy  the  Insured  premises  as 
her  home,  but  that  her  absence  for  the  time 
above   stated   was  necessitated  by   sickness 
In  the  family  of  her  mother  and  father,  as 
stated ;  and  that  her  absence  was  only  tem- 
porary.    Ho  further  found  that  it  was  not 
the  Intention  of  plaintiff  to  abandon  the  in- 
sured  premises   as  bis  home,   but  that   his 
absence  was  intended  merely  as  a  temporary 
absence,  and  that  It  was  occasioned  by  busi- 
ness   requiring  his   temporary   presence  In 
£<oalBlaiia. 

It  Is  contended  and  urged  that  the  policy 
provided  that  it  should  be  void  if  a  bolld- 
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Ing  therein  described  became  vacant  or  an-\ 
occupied  and  so  remained  for  a  period  of  10 
days,  and  that  the  building  described  in  the 
policy  sued  on  became  unoccupied  and  so  re- 
mained for  lO  full  days,  and  that  thereby 
the  policy  became  void,  and  it  was  error  for 
the  court  to  render  Judgment  for  the  plain- 
tiff for  the  amount  of  the  policy  and  interest. 

It  is  urged,  on  the  contrary,  that  the  evi- 
dence shows  that  the  absence  of  defendant 
in  error  and  his  family  from  the  Insured 
premises  was  only  a  temporary  absence,  dur- 
ing which  the  household  furniture,  beds, 
bedding,  etc.,  glass,  silverware,  etc.,  personal 
property  of  plaintiff  and  family  and  covered 
by  the  flre  Insurance  policy  of  the  value  of 
more  than  ^,000,  was  In  the  Insured  build- 
ing, and  the  said  plaintiff  and  his  family  dur- 
ing their  said  temporary  absence  from  the 
insured  premises  had  and  carried  with  them 
only  such  personal  effects  as  were  necessary 
for  their  use  during  their  temporary  absence, 
and  that  such  an  absence  was  naturally  In- 
cident to  the  use  of  the  Insured  premises 
as  a  dwelling,  and  such  as  was  reasonably 
contemplated  by  the  parties  when  the  con- 
tract was  made,  and  that  therefore  the  policy 
did  not  become  void. 

In  the  case  of  Phcenix  PIre  Ins.  Co.  v. 
Burton,  30  8.  W.  319,  It  was  held  that  a 
temporary  absence  from  the  insured  building 
by  the  Insured  and  his  family,  without  a 
removal  of  the  furniture  or  an  intent  to 
abandon  the  premises,  followed  by  occupa- 
tion before  the  flre,  Is  not  within  a  condition 
against  allowing  the  property  to  become  va- 
cant and  unoccupied.  In  that  case  It  seems, 
and  the  trial  court  found,  that  from  the  20th 
day  of  May,  1894,  to  the  27th  day  of  July, 
1894,  a  period  of  over  two  months,  the  as- 
sured nor  his  family  nor  any  one  else  were 
In  the  dwelling  bouse  described  in  the  policy; 
that  on  the  20th  day  of  May,  1894,  the  as- 
sured, for  the  purpose  of  having  his  wife 
to  try  the  virtues  of  the  waters  at  Mineral 
Wells,  In  this  state,  on  account  of  her  ill 
health,  left  the  premises  with  his  wife  and 
the  other  members  of  his  family,  and  with 
them  went  to  the  <dty  of  Mineral  Wells,  and 
there  remained  with  bis  wife  and  all  the  oth- 
er members  of  his  family  until  the  said  27th 
day  of  July,  1804 ;  that  assured,  before  leav 
ing  with  hlB  family,  requested  one  of  his 
neighbors  to  look  after  his  stock  during  his 
absence,  and  generally  to  overlook  the  prem- 
ises for  him  during  his  sojourn  at  the  WcUs; 
that  the  assured  left  in  the  dwelling  house 
all  of  his  furniture,  clothing,  cooking  utensils, 
etc.,  except  such  as  he  thought  was  necessary 
for  the  use  of  his  family  ou  the  said  trip; 
that  when  he  left  the  assured  did  not  know 
how  long  his  visit  to  the  Wells  would  be 
prolonged,'  but  his  intention,  as  disclosed  by 
the  evidence,  was  to  return  as  soon  as  he 
thought  his  wife  had  made  a  fair  trial  of  the 
virtue  of  the  waters  of  the  said  Wells;  that 
the  said  absence  was  not  by  the  assured  in- 
tended for  a  permanent  abandonment  of  th» 
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said  dwelling  honse  as  his  home,  but  was  for 
the  purpose,  as  aforesaid,  of  flnding  out 
whether  the  waters  at  the  Mineral  Wells 
would  be  of  advantage  to  his  wife  In  her 
illness;  that  the  said  assured  did  not  ob- 
tain from  the  said  company,  or  its  agent, 
any  permission,  written  or  verbal,  to  leave 
the  house  with  no  one  in  it  during  his  ab- 
sence at  the  Wells.  As  authority  for  the 
holding  in  that  case,  we  are  cited  to  In- 
surance Co.  T.  Kempner,  87  Tex.  229,  27  S. 
W.  122,  47  Am.  St.  Rep.  99;  Stupetskl  v. 
Insurance  Co.,  43  Mich.  373,  5  N.  W.  401, 
38  Am.  Rep.  195;  Moody  v.  Insurance  Co.,  62 
Ohio  St.  12,  38  N.  E.  1011,  20  L.  R.  A.  313, 
49  Am.  St.  Rep.  699.  In  addition,  also  see 
the  following  authorities:  Springfield  Fire 
&  Marine  Ins.  Co.  v.  McLimans,  28  Neb.  846, 
45  N.  W.  171;  Home  Fire  Ins.  Co.  v.  Pey- 
son,  64  Neb.  495,  74  N.  W.  960;  Johnson  t. 
Bowery  Fire  Ins.  Co.,  39  Hun  (N.  Y.)  410; 
Shackelton  v.  Sun  Fire  Office,  55  Mich.  288, 
21  N.  W.  343,  64  Am.  Rep.  379;  Morgan  v. 
111.  Ins.  Co.,  1.S0  Mich.  427,  90  N.  W.  40; 
Hill  V.  Ohio  Ins.  Co.,  99  Mich.  466,  68  N.  W. 
359;  Herrman  v.  Merchants'  Ins.  Co.,  81  N. 
Y.  184,  37  Am.  Rep.  488;  Imperial  Fire 
Ins.  Co.  V.  Kieman,  83  Ky.  468;  McMurray 
v.  Capital  Ins.  Co.,  87  Iowa,  453,  54  N.  W. 
354;  Ruber  v.  Manchester  Fire  Ins.  Co.,  92 
Hun,  223,  36  N.  Y.  S.upp.  873. 

A  careful  consideration  of  the  assign- 
ment leads  us  to  the  conclusion  that  there 
Is  no  merit  in  the  same,  and  it  is  overruled. 

By  the  second  assignment  of  error,  com- 
plaint is  made  that  the  court  erred  in  ren- 
dering Judgment  for  plaintiff  in  the  amount 
of  $3,000,  for  the  reason  that  the  undisputed 
evidence  shows  that  the  policy  sued  upon 
provided  that  It  should  be  null  and  void  If 
the  building  described  therein  became  vacant 
or  unoccupied  and  so  remained  for  a  period  of 
longer  than  10  days,  and  the  undisputed  evi- 
dence further  shows  that  the  building  de- 
scribed in  said  policy  became  unoccupied  aft- 
er the  issuance  of  tlie  policy  sued  upon  and 
so  remained  for  a  longer  period  than  10 
days;  that,  by  reason  of  such  facts,  portions 
of  said  policy  covering  bulUUng  became  void, 
and  plaintiff  was  not  entitled  to  a  Judgment 
upon  that  portion  of  the  policy. 

The  third  assignment  will  be  considered 
with  the  above  assignment,  it  being  as  fol- 
lows: 

"The  court  erred  in  holding  that  the  policy 
sued  npon  was  not  breached  by  the  plaintiff  by 
reason  of  the  building  being  unoccupied  for  a 
longer  period  of  time  than  10  days  and  the 
rendering  judgment  for  the  plaintiff  for  the  full 
amount  of  said  policy,  when  the  undisputed  evi- 
dence shows  that  part  of  the  pohcy  covering 
building  was  void," 

Without  burdening  the  record,  we  feel 
Justifled  in  holding,  after  a  careful  examina- 
tion, that  there  ts  no  merit  in  the  assign- 
ments, and  they  are  therefore  overruled. 

By  the  fourth  assignment,  the  action  of  the 


«oart  is  challenged  as  being  error  in  finding 
No.  11,  which  is  as  follows: 

"I  find  that  the  destruction  of  the  property 
was  not  due  to  the  temporary  absence  of  plain- 
tiff from  the  insured  premises,  and  that  such 
absence  did  not  contribute  to  bring  about  the 
destruction  of  the  personal  property  covered  by 
the  policy  of  insurance." 

■  It  is  contended  that  this  finding  is  unsup- 
ported by  any  evidence,  and  without  evidence 
to  support  it.  In  that  there  was  nothing  to 
show  to  the  court  why  the  property  was  de- 
stroyed, or  what  effect  the  absence  of  the 
occupants  of  the  premises  had  upon  the  flre. 

We  think  the  finding  of  the  court  was 
Justified  from  the  testimony  in  this  case  ac- 
tually presented,  and  from  Qie  necessary  in- 
ferences to  be  deduced  therefrom.  The  same 
may  be  said  with  reference  to  the  fifth  assign- 
ment Each  of  said  assignoieats  therefore  is 
overruled. 

The  sixth  assignment,  as  well  as  the  sev- 
enth, eighth,  and  ninth  assignments,  present 
practically  the  same  matter  as  has  been  pass- 
ed on  In  the  first  assignament.  We  therefore 
are  constrained  to  believe,  from  the  record 
before  us,  that  the  appeliaat's  rights  were 
carefully  guarded  upon  the  trial  of  this 
case ;  that  the  findings  of  the  court  were  Jus- 
tified and  warranted  by  the  testimony;  that 
the  legal  effect  of  the  findings  that  appellant 
company  was  liable  is  Justifled.  And,  finding 
no  error  of  sufficient  magnitude  to  make  it 
necessary  or  proper  to  reverse  this  case,  it 
is  In  all  things  affirmed. 


HOUSTON  OIT>  OO.  OF  TEXAS  v.  RAGT.ET- 
SANER  LUMBER  CO.  et  al.    (No.  159.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

April  20,  1917.    Rehearing  Denied  June 

20,  1917.) 

Tbespass  to  Tby  Title  <8=»45(1)— Innocent 

FCBCHASKB  fob  VaXXJE— INSTBUCTION. 

In  suit  to  try  title,  where  the  only  issue  sub- 
mitted was  that  of  innocent  purchaser  for  value, 
the  court  instructed . that,  in  determining  wheth- 
er defendants  were  innocent  purchasers  aa 
against  unrecorded  deeds,  it  was  not  required 
that  a  purchaser  should  search  the  records  to 
find  whether  there  is  some  adverse  claim,  and 
that  it  is  not  required  that  he  should  make  any 
inquiry  or  investigations  outside  of  the  records 
to  ascertain  whether  there  may  be  any  adverse 
claim ;  that  it  is  only  necessary  that  he  should 
use  the  reasonable  degree  of  care  and  prudence' 
that  a  person  of  ordinary  prudence  would  exer- 
cise under  similar  circumstances;  that  if  there 
is  an  adverse  claim  of  title  not  duly  recorded, 
and  the  purchaser  has  no  actual  notice  of  its 
existence,  or  of  such  facts  and  circumstances  &s 
would  lead  a  person  of  reasonable  prudence  to 
discover  the  existence  of  such  adverse  claim  of 
title,  and  such  person  in  good  faith  relies 
on  what  appears  of  record  to  be  the  true  title, 
and  pays  valuable  consideration,  such  pcrsoa 
talies  the  title  free  from  the  claims  of  the  owner 
of  the  unrecorded  title,  and  meets  the  require- 
ments of  the  law  as  to  innocent  purchaser  for 
value  without  notice,  etc  iff  Id,  that  the  charge 
contained  po  error. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig.  §  67.] 
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Error  from  District  Court,  Sabine  County; 
A.  E.  Davis,  Judge. 

Salt  by  the  Houston  Oil  Company  of  Texas 
against  the  Bagley-Soner  Lumber  Conipany 
and  others.  To  review  a  judgment  for  de- 
fendants,  plaintiff  brings  enor.     Affirmed. 

See,  also,  162  S.  W.  ll&S. 

Parker  ft  Kennerly  and  Fred  L.  Williams, 
all  of  Houston,  for  plaintiff  in  error.  W. 
D.  Gordon,  of  Beaumont,  W.  F.  Goodrich,  of 
Hemphill,  and  S.  W.  Blount,  of  Nacogdoches, 
for  defendants  In  error. 

BROOKE,  J.  mils  suit  was  to  try  title  to 
the  northwest  quarter  of  a  league  of  land  in 
Sabine  county  granted  to  A.  B.  C.  Johnson, 
and  by  him  conveyed  to  A.  A.  Lewis.  Appel- 
lant, plaintiff  below,  claimed  through  mesne 
conveyances  under  deed  dated  March  0, 1843, 
trotn  John  Boyd,  as  administrator  of  said 
Lewis'  esUte,  to  William  Claric,  Jr.  Appel- 
lees, defendants  below,  claimed  under  deeds 
made  by  heirs  of  said  Lewis,  and  also  claimed 
they  were  Innocent  purchasers  for  value  of 
the  land  in  controversy.  The  case  was  sub- 
mitted to  the  Jury  upon  si>eclal  issues,  and 
upon  one  proposition  alone ;  that  is,  whether 
or  not  the  appellees  were  Innocent  purchasers 
for  value. 

The  court  charged  the  Jury  as  follows: 

"In  this  case,  the  court  submits  to  you  certain 
questions  to  be  answered  by  you,  and  which 
questions  when  so  answered  by  yon  will  form 
the  bans  on  which  the  court  will  render  judg- 
ment herein. 

"The  burden  of  proof  rests  upon  the  plaintiff 
to  show  by  a  preponderance  of  the  testimony  the 
material  allegations  in  its  petition,  and  the  bur- 
den of  proof  rests  upon  the  defendants  to  show 
by  a  preponderance  of  the  testimony  whether 
they  are  unocent  purchasers  for  value,  without 
notice. 

"Question  No.  1.  Did  S.  W.  Blount,  at  the 
time  he  obtained  a  power  of  attorney  from  An- 
nie E.  Collin  and  husband,  K.  E.  Colgin,  and 
ap  to  the  time  that  be  performed  the  service 
contracted  to  be  performed  under  said  power  of 
attorney,  know  of  the  existence  of  the  deeds  in 
evidence  from  John  Boyd,  administrator  of  Alli- 
son A.  Lewis,  to  William  Clark,  and  of  William 
Clark  to  John  Boyd,  and  from  John  Boyd  to 
Frederick  Fort,  or  did  he  have  knowledge  of 
such  facta  as  would  put  a  man  of  ordinary  and 
reasonable  prudence  on  inquiry  for  the  existence 
of  such  deeds,  and  would  such  inquiry,  if  made 
with  reasonable  prudence,  have  probably  dis- 
covered such  deeds?  You  will  answer  this  ques- 
tion, 'Yes,'  or,  'No,'  as  you  may  determine  the 
fact  to  be."  To  which  question  the  jury  an- 
swered, "No." 

"Question  No.  2.  Was  S.  W.  Blount,  at  the 
time  he  performed  the  services  contracted  to  be 

Cerfonned  under  the  power  of  attorney  obtained 
y  him  from  Mrs.  Annie  E.  Colgin  and  her 
husband,  R.  E.  Colgin,  an  innocent  purchaser 
ot  said  land  for  value  without  notice?  You  will 
answer  this  question,  'Yes,'  or,  'No,'  as  you 
may  determine  the  fact  to  be."  To  which  the 
jury  answered,  "Yes." 

"Question  No.  8.  Did  W.  O.  Ragley,  at  the 
time  he  obtained  the  deed  from  W.  G.  Sewell, 
know  of  the  existence  of  the  deeds  from  John 
Boyd  to  William  Clark,  William  Clark  to  John 
Boyd,  and  John  Boyd  to  Frederick  Fort,  or  did 
he  have  such  knowledge,  of  such  facts  as  would 
put  a  man  of  ordinary  and  reasonable  prudence 
on  inquiry  for  the  existence  of  such  deeds,  and 


would  such  inqniry,  if  made  with  reasonable 

?rudence,  have  probably  discovered  such  deeds? 
ou  will  answer  this  question,  'Yes,'  or,  'No,'  as 
you  may  determine  the  fact  to  be."  To  which 
the  jury  answered,  "No." 

"Question  No.  4.  Was  W.  O.  Ragley,  at  the 
time  of  his  purchase,  an  innocent  purchaser  of 
said  land  for  value  without  notice?  You  will 
answer  this  question,  'Yea,'  or,  'No,'  as  you  may 
determine  the  fact  to  be."  To  which  question 
the  jury  answered,  "Yea" 

"Question  No.  6.  Did  A.  R.  Hare,  at  the  time 
he  purchased  from  Mrs.  Finch,  know  of  the  ex- 
istence of  the  deeds  in  evidence  from  Boyd  to 
Clark,  from  Clark  to  Boyd,  and  from  Boyd  to 
Fort,  or  did  he  have  knowledge  of  such  facts  as 
would  put  a  man  of  ordinary  and  reasonable 
prudence  on  inqniry  for  the  existence  of  such 
deeds,  and  would  such  inquiry,  if  made  with 
reasonable  prudence,  have  prMwhly  diseavered 
such  deeds?  You  will  answer  this  question, 
'Yes,'  or,  'No,'  aa  yon  may  determine  the  fact 
to  be."    To  which  the  Jury  answered,  "No." 

"Question  No.  6.  Was  A.  R.  Hare  at  the  time 
of  his  purchase  an  innocent  purchaser  of  said 
land  for  value  without  notice?  Answer  this 
question,  'Yes,'  or,  'No,'  as  you  may  determine 
the  fact  to  be."  To  which  the  jury  answered, 
"Yes." 

"Question  No.  7.  Did  W.  D.  Gordon,  at  the 
time  of  his  purchase  from  A.  R.  Hare,  and  up 
to  the  time  he  performed  the  sprvices  which 
he  rendered  in  the  case  of  A.  R.  Hare  et  al.  v. 
Ragley-McWilUams  Lumber  Company,  know  of 
the  existence  of  the  deeds  in  evidence  from  Boyd 
to  Clark,  from  Clark  to  Boyd,  and  from  Boyd 
to  Fort,  or  did  be  have  knowledge  of  such  facts 
as  would  put  a  man  of  ordinary  and  reasonable 
prudence  on  inquiry  for  existence  of  such  deeds, 
and  would  such  inquiry,  if  made  with  reasonable 
prudence,  have  probably  discovered  such  deeds? 
You  will  answer  this  question,  'Yes,'  or,  'No,' 
as  you  may  determine  the  fact  to  be."  To  which 
question  the  jury  answered,  "No." 

"Question  No.  8.  Was  W.  D.  Gordon  at  the 
time  of  his  purchase,  an  innocent  purchaser  of 
said  land  for  value,  without  notice?  You  will 
answer  this  question,  'Yes,'  or,  'No,'  as  you 
may  determine  the  fact  to  be."  To  which  the 
jury  answered,  "Yes." 

"To  gxMe  you  in  your  determination  and  an- 
swers of  the  foreRoinit  questions,  the  court  sub- 
mits to  you  the  following  instructions  as  the  law 
concemhig  said  matters: 

"The  registration  laws  of  this  state  provide 
a  method  by  which  all  persons  who  have  title  to 
land  may  record  their  decfls.  And,  if  any  claim- 
ant to  land  fails  or  neglects  to  record  his  deed, 
they  are  null  and  void,  and  of  no  force  or  effect 
whatever  as  against  an  innocent  purchaser  for  a 
valuable  considpration  without  notice  of  said 
unrecorded  deeds,  where  such  purchaser  buys 
what  appears  to  be  the  true  title  as  reflected 
by  the  records. 

"So  if  you  believe  from  the  evidence  in  this 
case  that  the  defendants  purchased  the  land 
claimed  by  them  in  good  faith  paying  a  valuable 
consideration  therefor,  which  consideration  may 
be  in  money,  or  legal  services,  or  both  without 
notice  of  the  unrecorded  deeds  from  John  Boyd 
to  William  Clark,  AVillinm  Clark  to  John  Boyd, 
and  John  Boyd  to  F.  Fort,  which  deeds  were  not 
recorded  at  the  time  of  the  defendants'  pur- 
chase, such  unrecorded  deeds  would  be  null  and 
void  as  to  the  defendants,  and  it  would  be  your 
duty,  if  you  so  believed,  to  answer  questions 
Nos.  1,  8,  5.  and  7,  'No,'  and  questions  Nos.  2, 
4,  6,  and  8,  'Yes.' 

"In  determining  this  question  as  to  whether 
or  not  the  defendants  are  innocent  purchasers 
for  value  as  agninst  the  unrecorded  deeds,  yo\i 
are  instructed  that  it  is  not  required  by  law 
that  a  purchaser  of  land  should  search  out  the 
records  to  find  whether  or  not  there  is  some  ad- 
verse claim  to  the  land,  nor  is  it  required  by 
law  that  he  should  make  any  inquiry  or  inves- 
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ligations  outside  of  the  record*  of  th«  deeds  to 
ascertain  whether  or  not  there  may  be  any 
adverse  daim. 

"It  is  only  necessary  that  he  should  use  that 
reasonable  degree  of  care  and  prudence  in  buy- 
ing the  land  tbat  a  pei-son  of  ordinary  prudence 
would  exercise  under  similar  drcumstances. 

"And  if  in  fact  tliere  be  an  adverse  claim  of 
title  which  is  not  duly  recorded,  and  such  pui^ 
chaser  has  no  actual  notice  of  its  existence  or  of 
such  facts  and  circumstances  as  would  lead  a 
person  of  reasonable  prudence  to  discover  the 
existence  of  such  adverse  claim  of  title,  and  such 
person  in  good  faith  relies  upon  what  appears  of 
record  to  be  the  true  title  to  the  land,  and  pays 
a  valuable  consideration  therefor,  such  person 
takes  the  title  free  from  the  claims  of  the  holder 
of  the  unrecorded  title,  and  would  meet  the  re- 
quirements of  the  law  as  to  innocent  purchasers 
for  value  without  notice. 

"You  are  instructed  that  in  law  there  is  what 
is  known  as  constructive  and  actual  notice. 

"  'Constructive  notice'  is  tbat  which  the  law 
implies  to  all  purchasers  of  land  where  the  ad- 
verse claim  of  title  is  duly  recorded. 

"  'Actual  notice'  is  that  which  a  person  may 
have  actually  brought  home  to  him  whereby  be 
is  put  upon  notice  of  the  existence  of  the  ad- 
verse claim  of  title. 

"In  this  case  the  undisputed  evidence  shows 
that  the  chain  of  title  under  which  the  plaintiff 
Houston  Oil  Oompany  claims  was  not  dulv  re- 
corded at  the  time  of  the  defendants'  purchase, 
so  that  the  defendants  are  not  charged  with 
constructive  notice  of  the  plaintiff's  chain  of 
title. 

"And  the  jury  is  instructed  that  you  are  to 
look  to  all  the  facts  and  circumstances  to  de- 
termine whether  or  not  the  defendants  had  ac- 
tual notice  of  the  ^inrecorded  claim  of  title  as- 
serted by  the  plaintiff,  and  if  they  did  not  they 
would  not  be  charged  therewith,  but  such  un- 
recorded title  would  be  null  and  void  as  to  the 
defendants,  if  they  in  fact  paid  a  valuable  con- 
sideration for  the  land  purchased  by  them  in 
good  faith,  believing  they  were  obtaining  the 
title  to  the  land  so  purchased. 

"You  will  therefore  bear  in  mind  the  fore- 
going rules  in  answering  the  questions  propound- 
ed to  you. 

"You  are  the  exclusive  judges  of  the  facts 
proved,  and  the  credibility  of  the  witnesses,  and 
of  the  weight  to  be  given  to  their  evidence ;  but 
the  law  you  will  receive  from  the  court  in  this 
charge,  and  be  governed  thereby." 

At  the  outset,  it  may  be  well  to  say  that  in 
no  one  of  the  instruments  from  Frederick 
Fort  to  the  Houston  Oil  Oompany  of  Texas, 
inclusiTe,  wliich  said  Instruments  were  placed 
upon  record  some  time  during  the  year  1910, 
was  there  any  indication  or  recital  of  any 
nature  from  which  the  Inference  could  be 
drawn  that  Allison  A.  Lewis,  or  any  one 
claiming  under  him,  liad  ever  made  any  sale 
or  conreyance  of  said  land,  and  said  claim 
remained  undisclosed  until  about  June  27, 
1910,  when  there  were  placed  upon  the  rec- 
ords the  deeds  from  Boyd  to  Clark,  Clark  to 
Boyd,  and  Boyd  to  Fort 

Upon  the  findings  of  the  Jni7,  as  above 
set  out,  the  court  entered  a  Judgment  for 
appellees  herein.  There  is  no  express  find- 
ing by  the  court  itself  that  the  paper  title 
under  which  appellant  claims  was  a  good  and 
perfect  title.  The  record  not  having  reflected, 
therefore,  any  finding  of  the  court  that  ap- 


pellant showed  title  to  the  land.  It  la,  in  the 
opinion  of  the  writer,  unnecessary  to  in- 
quire fully  into  this  phase  of  the  case,  al- 
though It  was  developed  on  the  trial,  as  no 
good  purpose  would  be  served  thereby,  and 
such  a  discussion  would  be  merely  academic. 

In  view  of  the  submission  by  the  court  ot 
one  issue  alone,  to  wit,  the  issue  of  inno- 
cent purchase  for  value,  which  the  Jury  found 
in  favor  of  appellees,  under  a  charge  of  tbe 
court  which  we  have  carefully  examined  and 
find  not  to  contain  error,  therefore,  we  ate 
unwilling  to  disturb  this  verdict. 

There  Is  a  very  able,  exhaustive,  and  com- 
prehensive brief  filed  bCT  the  appellant  in  this 
cause,  and  to  examine  each  one  of  the  as- 
signments of  error  in  detail,  and  the  proposi- 
tions submitted  thereunder,  would  require 
this  <^lnion  to  be  of  great  length,  and  on 
this  question  of  Innocent  purchase  would  de- 
velop nothing  novel  or  instructive  to  tbe  pro- 
fession. The  testimony  admitted  upon  the 
trial  of  the  case  was,  we  hold,  such  as  should 
have  been  submitted,  and  no  error  was  com- 
mitted upon  the  part  of  the  court  with  ref- 
erence thereto.  The  jury  was  certainly  of 
the  opinion,  from  the  testimony  submitted  to 
it,  tliat  the  appellees  were  innocent  purchas- 
ers for  value,  and,  in  a  close  consideration  of 
the  testimony  for  many  days,  we  do  not  be- 
lieve they  reached  an  erroneous  conclusion. 
In  fact,  no  other  conclusion  could  have  been 
reached,  perhaps,  than  the  one  found  by  tbe 
jury.  Therefore,  ■eliminating  from  this 
cause  the  question  of  whether  or  not  appel- 
lant had  the  real  paper  title,  as  being  un- 
necessary to  the  disposition  of  the  case,  and 
finding  that  the  court  submitted  all  the 
legal  testimony  offered  on  the  proposition  of 
innocent  purchase,  disposes  of  each  assign- 
ment raised  by  appellant's  brief. 

It  has  required  much  time  and  exceeding 
care  to  carefully  examine  the  various  assign- 
ments and  propositions  thereunder,  raised  up- 
on the  trial  of  this  cause,  in  one  of  the  most 
profound  and  thorough  briefs  ever  presented 
to  this  court,  and,  as  said  before,  it  would 
require  an  opinion  perhaps  equal  In  length 
to  the  brief,  which  is  several  hundred  pages 
In  length,  to  consider  each  assignment  in 
detail,  and  no  real  benefit  would  result  there- 
from. Therefore,  believing  as  we  do  that 
the  verdict  of  the  Jury  and  the  Judgment  of 
the  court  are  conclusive  on  the  issue  that 
the  appellees  were  Innocent  purchasers  for 
value,  and  that  without  regard  to  whether 
the  real  titie  was  In  appellants,  we  are  of 
opinion  tbat  the  assignments  of  error  raised 
by  appellant  should  be  overruled,  and  that 
this  cause  should  be  affirmed.  It  is  so  or- 
dered. 

HIGHTOWER,  C.  J.,  being  disqaallfled. 
did  not  sit 
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KIIM  T.  STAOT  et  al.     (No.  23&) 

(CoTirt  of  CStU  Appeals  of  Texas.    Beanmont. 

June  4.  1917.) 

L  L&ifDiABD  AND  TBifAirr  •s»28S(8>— Action 
roK  Rknt— 8u  yrKiiENOT  or  Otidbncb. 
In  a  landlord's  action  for  rent,  defendant's 
ttstimoDj  that  sho  owned  fixtures  in  a  barber 
dioD  kept  by  ber  son  and  bad  receired  part  of 
the  shop's  Income  for  their  use,  etc.,  is  insuffi- 
mot  to  make  her  liability  for  the  rent  a  jury 
question. 

[Ed.  Note. — For  other  cases,  see  lAndlord  and 
Tenant,  Gent.  Dig.  I  942.] 

2.  Landlobd  and  Tbnant  «=>231  (2)— Action 
FOB  Rent— Admissibility  of  Kvidencx. 

In  landlord's  action  for  rent,  leases  between 
other  parties  executed  two  ^eais  before  the 
loose  in  question  are  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Landloid 
SDd  Tenant,  Gent.  Dig.  H  927,  928,  930.] 

3.  La:ndlobd  and  Thnant  e=231  (2)— Action 
roB  Rbnt — Admissibilitt  or  Evidence. 

In  landlord's  action  for  rent  against  a  party 
owning  fixtures  in  the  premises  involved,  an  as- 
sifmrnent  of  another  lease  by  third  parties  to  the 
defendant  is  inadmissible. 

[Ed.  Not& — F(H'  other  cases,  see  T>andlord  and 
Tenant,  Cent.  Dig.  §|  927,  928,  930.] 

i.  Landlobd  and  Tenant  «s>231(^  —  Ac- 
tion FOB  Rbnt  —  Adkibsibiutt  «r  Bvi- 
de:<cb. 
Id  landlord's  actiw  for  rest  against  a  person 
ewsing  fixture  in  the  premises  involved,  a  lease 
fitan  the  plaintiff  to  defendant's  son  and  oodo- 
fendant  is  inadmissible  against  th«  mother. 

[Ed.  Notei.— Fw  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ff  927,  928,  9SU.] 

Appeal  from  Harris  County  Couit;  Mur- 
ray B.  Jones,  Judge. 

Action  by  Ben  Eiam  against  C.  E.  Stacy 
and  Mrs.  Hattle  E.  Stacy.  Prom  a  Judgment 
In  favor  of  the  last-naraed  defendant,  plain- 
tiff appeals.    Affirmed. 

M.  O.  Fakes,  of  Houston,  for  appellant. 
Stevens  &  Stevms,  of  Houston,  for  appellees. 

BROOKE,  J.  The  statement  of  the  na- 
ture and  result  of  the  suit  Ls  practically 
agreed  to  be  as  follows:  This  is  a  suit  In 
which  the  plaintiff,  Ben  Klam,  first  brought 
mlt  in  the  county  court  at  law  of  Harris 
county,  against  the  defendant  C.  E.  Stacy, 
alleging  an  Indebtedness  against  said  Stacy 
growing  out  of  the  renting  of  a  barber  shop, 
said  rentals  being  due  for  three  months, 
amounting  to  $300,  setting  up  his  landlord's 
Hen  an'd  asking  for  judgment  for  the  rents 
found  to  be  due,  and  for  foreclosure  of  his 
landlord's  Men  on  the  contents  of  the  shop. 
Plaintiff,  subsequent  to  the  filing  of  said  suit, 
swore  out  a  distress  warrant  against  said 
C.  B.  Stacy  and  his  mother,  Mrs.  Hattle  E. 
Stacy,  alleging  the  aforesaid  Indebtedness 
as  against  both  of  said  parties,  under  the  au- 
thority ot  which  the  contents  of  the  barber 
sbop  were  seized.  PlaintlfT  duly  filed  suit 
■gainst  botb  aforesaid  parties  In  the  county 
court  at  law  to  which  said  distress  warrant 
was  made  retumabla  Tte  two  suits  were 
consolidated  and  tried  as  one  suit;    the  de- 


fendant Mrs.  Stacy  having  prior  to  trial  re- 
idevlned  the  proi>erty  seized  tmder  the  dis- 
tress warrant.  Plaintiff's  further  allegations, 
besides  suing  for  the  rent,  were  to  effect 
that  the  storehouse  had  been  damaged  In  the 
removal  of  the  goods  by  the  defendants,  that 
they  removed  fixtures  that  were  a  part  of  the 
building,  for  which  acts  plaintiff  further  ask- 
ed for  damages  in  the  sum  of  $500,  further 
setting  up  the  fact  to  be  that  Mrs.  Hattie  E. 
Stacy  was  Jointly  liable  with  her  son,  as  she 
knew  that  he  was  holding  himself  out  to  be 
the  owner  of  the  barber  shop;  that  her  sold 
son  acted  for  her  in  mnning  said  shop,  and 
leasing  same  from  the  plaintiff.  Defendant 
0.  E.  Stacy  admitted  renting  the  property 
at  $100  per  month,  but  claimed  that  he  had 
been  damaged  on  account  of  leaks  to  the  ex- 
tent of  $400.  Defendant  Mrs.  Hattle  E. 
Stacy  'denied  that  she  ever  stood  In  the  at- 
titude of  a  tenant  of  the  plaintiff,  and  fur- 
ther denied  removal  of  any  ■  permanent  fix- 
tures from  the  building,  or  damage  to  the 
building.  On  final  trial,  the  court  perempto- 
rily instructed  the  Jury  to  find  for  the  plain- 
tiff for  $300  against  G.  E.  Stacy,  and  to  find 
for  the  defendant  Mrs.  Hattle  E.  Stacy,  to 
which  action  of  the  court  the  plaintiff  duly 
excepted,  and  has  perfected  bis  appeal,  and 
the  case  is  properly  before  this  court  toe  a'd- 
judlcatlon. 

There  were  the  following  agreements  In 
the  case: 

"It  is  agreed  that  prior  to  the  time  of  this 
lease,  and  subsequent  to  the  time  and  during  the 
life   of  this  lease,  the  light  contracts  and  the 

fas  contracts  stood  in  the  name  of  Mrs.  Hattie 
1.  Stacy,  and  the  bills  were  made  out  to  Mrs. 
Hattie  E.  Stacy. 

"It  is  agreed  that  O.  E.  Stacy  owes  Ben  Kiam 
rent  for  the  months  of  September,  October,  and 
November. 

"It  is  agreed  that  the  property  levied  upon 
was  the  property  of  Mrs.  Hattie  B.- Stacy,  and 
not  the  property  of  0.  E.  Stacy." 

The  first  and  second  assignments  of  error 
are  as  follows : 

"(a)  Because  the  court  erred  in  refusing  to 
give  the  special  charges  as  offered  by  the  plain- 
tiff and  giving  peremptory  instructions  in  favor 
of  the  defendant  Mrs.  H.  E.  Stacy,  becanee  the 
plaintiff  was  entitled  to  have  the  issue  submit- 
ted to  the  jury  as  to  whether  or  not  Mrs.  Stacy 
had  turned  over  the  barber  sbop  to  her  co- 
defendant  to  handle  and  use  as  his  own  and  her 
liability  thereunder. 

"(b)  Because  the  court  erred  in  refusing  to 
give  the  special  charge  as  offered  by  the  plain- 
tiff, and  giving  peremptory  instructions  in  favor 
of  the  defendant  Mrs.  Hattie  E.  Stacy,  because 
plaintiff  was  entitled  to  have  the  issues  sub- 
mitted to  the  jyry  and  their  findings  thereunder 
as  to  whether  O.  B.  Stacy  was  the  agent  of 
Mrs.  Hattie  E.  Stacy,  or  was  acting  tor  her 
use  and  benefit  in  leasing  the  barber  shop  from 
plaintiff,  and  her  liability  and  of  the  contents 
of  the  barber  shop  for  the  unpaid  rents." 

The  requested  Instruction  N04  3  was  as 
follows : 

"Gentlemen  of  the  jury,  if  you  find  from  all 
the  facts  and  circumstances  adduced  in  evidence 
in  this  case  that  the  defendant  G.  E.  Stacy  was 
ilcting  for  his  mother,  as   well  as  himself,  in 
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leasint;  the  premises  in  wUch  the  barber  shop 
was  situated,  from  the  plaintiff,  Ben  Klam,  that 
the  lease,  while  talcen  in  the  name  of  C.  E. 
Stacy,  waa  for  the  use  and  benefit  of  his  mother, 
Mrs.  Hattie  B.  Stacy,  then  you  will  find  for 
the  plaintiff,  Ben  Kiam,  against  both  defendants 
for  the  amount  as  sued  for  by  said  plaintiff  as 
rent,  namely,  $300,  and  also  against  the  sure- 
ties on  the  replevin  bond." 

[1]  The  record  nowhere  reflects  any  testi- 
mony with  reference  to  or  that  could  in  any 
wise  raise  an  issue  as  to  G.  E.  Stacy  being 
the  agent  of  Mrs.  Hattie  E.  Stacy,  outside  of 
the  testimony  of  Mrs.  Stacy  herself,  and  a 
careful  examination  of  the  testimony  of  Mrs. 
Stacy,  in  our  Judgment,  to  construe  the  same 
as  a  whole  and  most  strongly  against  her, 
would,  perhaps,  only  amount  to  a  suspicion 
that  she  was  Interested  In  the  rent  received 
from  said  property,  outside  of  the  fact,  which 
Is  admitted,  that  she  was  renting  the  fixtures 
and  receiving  therefor  the  sum  of  $35  per 
month  for  the  same.  Her  testimony,  which 
Is  not  very  lengthy,  is  as  follows: 

"I  suppose  I  am  one  of  the  defendants  in  this 
cause.  I  don't  remember  whether  any  papers 
were  read  to  me  or  not  On  or  about  December 
5,  1914,  I  gave  my  son  permission  to  trade  for 
some  barber  property.  In  trading  for  that  bar- 
ber shop,  my  son  did  not,  for  me,  talte  over  the 
lease  that  Mr.  Canessa  had  with  Mr.  Kiam. 
I  had  nothing  to  do  with  the  leasing,  never  gave 
anybody  any  authority  to  lease  the  building,  and 
didn't  know  it  was  leased  for  a  long  time,  so 
I  had  nothing  to  do  with  it  then.  I  knew  that 
the  barl>er  shop  was  lieing  run,  but  I  never 
gave  him  any  authority  to  lease  the  building. 
I  had  nothing  to  do  with  the  rent  or  anything; 
I  just  merely  let  him  trade  for  the  barber  fix- 
tures. I  have  seen  l>etter  business  women  than 
I,  of  course.  I  have  let  my  son  attend  to  my 
business  somewhat.  I  rememl)er  signing  this 
lease  that  70U  show  me ;  but,  as  to  the  leasing 
of  the  building,  I  never  had  anything  to  do 
with  it  I  never  at  any  time  paid  the  rent 
on  that  barber  shop  over  there.  That  has  al- 
ways t>een  in  the  charge  and  control  of  my  son, 
C.  E.  Stacy.  1  have  always  left  those  matters 
to  him,  in  the  barber  shop.  He  has  not  acted 
for  me  as  my  agent  in  everything,  but  in  regard 
to  that  barber  shop.  In  regard  to  that  barber 
shop,  he  has  full  charge  and  control.  I  gave 
my  conbent  to  the  papers  that  were  signed,  of 
course.  I  owned  the  barber  shop ;  that  is,  the 
furniture  and  fixtures.  Of  course,  I  got  some 
of  the  money  from  the  business,  and  he  got  some 
of  it.  He  paid  the  rent,  of  course,  for  iSie  build- 
ing out  of  it,  didn't  pay  it  very  well,  I  don't 
think.  Tlie  business  never  bad  paid  really  very 
well,  because  it  took  very  nearly  aU  to  pay  the 
help  and  the  rent  Of  course,  I  have  got  a 
little  out  of  it  I  put  up  the  money  for  it  in 
the  first  place. 

"Before  the  barber  shop  was  closed  up,  of 
course  my  son  told  me  about  what  it  was  dojng 
some  of  the  time.  Of  course  not  all  the  time, 
because  I  didn't  see  him  aU  the  tim;.  I  did  not 
]<nuw  after  Mr.  Alexander  left  here,  and  that 
old  lease  was  canceled,  that  three  years  lease, 
that  for  two  or  three  months  there  was  no 
written  lease  from  Mr.  Kiam  at  all,  I  did  not 
know  anything  al>out  the  leasing  at  all.  I  left 
all  that  to  my  son.  I  don't  remember  that  he 
reported  to  me,  after  he  got  that  written  lease, 
that  be  had  a  new  lease  with  Mr.  Kiam;  tlut 
the  old  lease  had  been  done  away  with.  Ail  I 
rempmber  was  that  he  had  to  pay  for  the  use 
of  the  building,  paid  the  lease  right  up  to  the 
time  of  the  storm  when  It  was  damaged.  X  did 
not  tell  him  that  he  ought  not  to  pay  full  rent 
at  that  time.  I  do  not  remember  the  name  now, 
but  I  Icnow  when  the  lease  was  made  and  $100 


would  be  rent  I  don't  remember  whether  he 
showed  me  a  copy  of  the  lease,  now.  I  wouldn't 
say  that  he  did,  tiecause  I  don't  remember  just 
now.  M^  memory  is  not  as  good  as  it  used 
to  lie  of  course.  I  heard  my  son  say  that  un- 
der tliat  lease  Corte  was  to  pay  $100  a  montii 
over  to  Mr.  Kiam.  I  heard  him  say  he  was 
paid  that  $100  a  month,  and  I  expect  be  had 
kept  it  up  right  along.  Occasionally  I  got  some 
money  myself  from  the  building.  I  don't  re- 
member now  whether  I  got  some  money  from 
the  barlwr  shop  up  till  last  August  I  guess  not 
It  wasn't  doing  very  much ;  took  it  ail  to  pay 
rent ;  hardly  |>aid  rent  and  the  help.  I  couldn't 
tell  whether  it  was  hardly  paying  rent  last 
Septeml>er,  not  that.  I  couldn't  say  what  it 
had  been  doing  three  or  four  months  before  No- 
vember. My  son  did  not  tell  me  that  he  wasn't 
able  to  pay  the  rent.  I  don't  remember  just 
now  whether  he  gave  me  any  money  at  all  those 
months  or  not.  Of  course,  I  got  a  little  money 
oat  of  him  occasionally;  but  I  don't  remember 
whether  it  was  for  that  or  not  I  don't  re- 
member just  what  he  did  about  the  moneys 
from  the  barber  business,  because  I  get  money 
out  of  it  occasionally,  and  I  don't  pay  no  at- 
tention to  what  it  IS  for.  He  is  running  the 
business  himself.  I  expect  I  saw  this  lease  that 
my  son  made  with  Mr.  Corte  on  or  about 
March  1,  1915.  He  showed  me  different  things, 
but  I  don't  remember. 

"Mr.  Stacy  rented  that  building  himself,  I 
had  nothing  to  do  with  it  whatever.  I  gave  my 
son  my  consent  to  trade  some  land  for  some 
barber  fixtures.  I  had  no  interest  in  the  shop. 
I  didn't  run  it  at  all.  It  was  just  the  same, 
money  for  the  land  or  my  fixtures,  or  stuff 
that  I  let  him  use.  M^  son  toid  me  that  be 
would  let  Corte  take  this  stuff  and  run  it  and 
that  Corte  would  pay  me  $35  a  month  for  the 
use  of  my  stuff.  I  didn't  assume  any  obligation 
for  the  payment  of  the  rent  of  that  barber  shop 
and  wasn't  in  that  business.  I  didn't  authorize 
anybody  to  tear  up  Mr.  Kiom'a  bnUding,  or  the 
wainscoting  out  or  any  glass,  or  any  parti- 
tion. I  wouldn't  do  anything  of  that  kind.  I 
simply  recall  giving  a  replevin  bond,  to  get  the 
stuff  out  of  there,  to  the  sheriff.  I  had  nothing 
to  do  with  paying  the  gas  bill.  I  did  not  sign 
up  a  contract  for  the  gas  bill  and  the  light  bill. 
My  son  did  not  do  tiiat  with  my  permission 
and  consent,  never  said  anything  about  it 
There  was  never  any  gas  bills  or  light  bills 
paid  by  me." 


As  said  before,  under  our  view,  the  testi- 
mony of  Mi«.  Stacy,  not  corroborated  by  any 
other  fact  or  circumstance,  waa  Insufficient 
to  raise  the  Issne,  in  order  to  have  the  Jury 
pass  on  the  same,  and  therefore  we  find  no 
error  In  the  action  of  the  court  In  giving  a 
peremptory  instruction.  In  the  testimony 
of  Mrs.  Stacy,  the  only  fact,  or  at  least  the 
strongest  fact,  which  would  tend  to  raise  the 
issue  of  an  agency,  was  apparently  that  she 
was  Interested  in  the  proceeds  derived  from 
the  operation  of  the  barber  shop ;  but  she 
explains  this  in  a  way  which  renders  It  un- 
certain whether  she  ever  received  any  re- 
moneratloa  for  her  fixtures,  which  it  la  ad- 
mitted she  owned,  and  which  she  had  rented 
and  waa  to  receive  for  the  same  the  sum  of 
$86  per  month.  As  we  view  the  matter. 
there  was  no  error  In  the  court's  action,  and 
the  assignments  are  overruled. 

By  the  third,  fourth;  fifth,  and  sixth  assign- 
ments of  error,  complaint  Is  made  of  the  ac- 
tion of  the  lower  court  as  follows:  (a)  Because 
the  court  erred  In  refusing  to  allow  the  plain- 
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tiff  to  introdace  In  evidence  a  bill  of  sale  dat- 
ed December  17, 1914,  glreu  by  D.  Canessa  and 
A.  G.  Corte  to  Mrs.  Battle  E.  Stacy,  and 
transfer  of  lease  to  Mrs.  Hattie  E.  Stacy, 
dated  December  15,  1915.  (b)  Because  the 
court  erred  tai  rinsing  to  allow  ttae  plain- 
tiff to  Introduce  In  evidence  a  lease  dated 
January  10,  1913;  same  being  between  C.  A. 
Alexander  and  Corte  &  Conessa.  (c)  Because 
the  court  erred  in  refusing  to  allow  the  plain- 
tiff to  introduce  In  evidence  a  lease  dated 
March  1.  1015,  between  A.  J.  Corte  and  Mrs. 
Hattie  B.  Stacy  by  C.  E.  Stacy,  (d)  Because 
the  court  erred  In  allowing  the  lease  between 
Stacy  &  Kiam,  dated  April  1,  1915,  to  be 
used  in  evidence  only  as  to  C.  E.  Stacy,  and 
not  considered  as  to  Hattie  E.  Stacy. 

[2-4]  The  leases  between  Alexander,  Canes- 
sa, and  Corte  not  being  between  parties  to 
this  salt,  and  being  dated  January  10,  1915, 
more  than  two  years  before  the  lease  in  con- 
troversy, were  properly  excluded.  The  as- 
signment of  the  lease  from  D.  Canessa  and 
A.  G.  Corte  referred  to  a  lease  held  by  a 
party  other  than  the  plaintlft,  and  hence 
was  Irrelevant  and  Immaterial,  for  the  rea- 
son that  It  was  agreed  at  the  outset,  by 
the  parties  in  the  case,  that  the  property 
levied  upon  nnder  the  distress  warrant  was 
the  property  of  Hattie  E.  Stacy,  and  not  the 
property  of  C.  B.  Stacy.  With  reference  to 
the  introdactlon  of  the  lease  between  Ben 
Kiam  and  C.  E.  Stacy,  dated  April  1,  1916, 
being  introduced  as  against  Hattie  E.  Stjicy, 
the  said  Hattie  E.  Stacy's  name  does  not 
appear  in  the  said  lease,  and  therefore  we 
cannot  And  or  see  error  In  the  action  of  the 
court  in  bis  ruling.  The  assignments  have 
been  carefully  considered,  and  we  find  each 
of  them  without  merit,  and  they  are  therefore 
overruled. 

The  action  of  the  lower  court  Is  called  In 
question  as  being  error,  by  the  sevenQi  as- 
signment of  error,  In  refusing,  to  submit  to 
the  Jury  the  Issue  as  to  whether  defendants 
had  Improperly  removed  any  fixtures  from 
plalntlfr's  building,  and  in  the  eighth  assign- 
ment of  error  complaint  Is  made  that  there 
was  error  in  refusing  to  submit  to  the  Jury 
any  issue  In  regard  to  damages  done  to  plain- 
tiff's building  by  defendants  in  removing  the 
contents  therefrom. 

We  have  examined  the  record,  and  find  no 
testimony  to  show  that  the  defendant  Hattie 
E.  Stacy  wrongfully  removed  the  fixtures 
from  the  building,  or  injured  the  building  In 
any  manner,  and  therefore  we  see  no  error 
In  the  action  of  the  court  In  refusing  to 
submit  such  issue  to  the  Jury.    . 

The  record  reflects  that  a  fair  and  Impar^ 
tial  trial  of  the  case  has  been  had,  that  the 
appellant's  rlghta  have  been  carefully  guard- 
ed by  the  lower  court,  and  we  find  no  error  in 
its  action,  and  therefore  the  Judgment  of  the 
lower  oonrt  Is  la  all  things  affirmed. 


WEST  et  al.  v.  GALVESTON,  H.  &  S.  A.  BY. 
CO.     (No.  7384.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  28,  1917.    Rehearing  Denied 

June  14,  1917.) 

Navioablb  Watbbs  «s»20(8)— Dbawbbidobb 
— Obstbuction  of.  Navigation— Unusdai- 
Pkbii.. 
A  railway  company's  refusal  to  permit  a 
vessel  to  pass  through  its  drawbridge  during  the 
great  Galveston  storm  of  1015,  where  the  rail- 
road was  being  constantly  used  to  transport 
fleeing  citizens,  and  where  the  operation  of  the 
drawbridge  would  have  imperiled  its  use  and 
that  of  the  railway  tracks,  did  not  violate  Rev. 
St.  art  6485,  prohibiting  the  railroad  company 
from  impairing  the  usefulness  of  a  navigable 
stream  by  operation  of  a  drawbridge,  and  Riv- 
ers and  Harbors  Act  Aug.  18,  1894,  c.  299,  | 
5,  28  Stat.  362  (U.  S.  Comp.  St  1916,  i  9973), 
re9uiring  a  railroad  company  operating  a  draw- 
bridge across  a  navigable  stream  to  open  the 
same  for  the  passage  of  vessels  upon  demand 
being  made,  since  the  conditions  and  perils 
caused  by  the  storm  were  unusual. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  i  96.] 

Appeal  from  District  Court,  Galveston 
County;    Robt  G.  Street,  Judge. 

Suit  by  J.  J.  West  and  another  against  the 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company.  Judgment  for  defendant 
and  plaintiffs  appeal.    Afllrmed. 

Stewarts,  of  Galveston,  for  appellants. 
Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  W.  T.  Armstrong  and  Eugene  A. 
Wilson,  both  of  Galveston,  for  appellee. 

LANE,  J.  This  suit  was  brought  by  J. 
J.  West  and  R.  A.  Frenzll,  plaintiffs,  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company,  defendant,  to  recover  the 
sum  of  $4,000  for  damages  to  a  certain  boat, 
the  property  of  plaintiffs,  alleged  to  have 
been  caused  by  reason  of  the  unlawful  and 
negligent  acts  of  defendant,  and  for  $1,500 
additional  for  loss  of  the  use  of  said  boat. 

Plaintiffs  allege  that  the  defendant  rail- 
way company  constructed  a  railway  bridge 
over  and  across  Dickinson  bayou,  a  naviga- 
ble stream,  with  a  draw  or  swing  bridge  as 
a  part  tl  sreof,  which  could  be  opened  to  pei^ 
mlt  the  passage  through  said  bridge  of 
water  crafts  passing  along  said  bayou;  that 
all  water  craft.  Including  those  of  the  plain- 
tiff, had  the  right  to  demand  and  receive  of  ' 
the  defendant,  its  agents  and  servants,  pas- 
sage through  said  drawbridge  for  the  pur- 
pose of  navigating  Dickinson  bayou,  sub- 
ject only  to  a  reasonable  use  by  the  defend- 
ant of  said  bridge  in  connection  with  the  de- 
fendant's railroad  tracks  for  the  passage  of 
trains  thereover.  They  further  allege  tliat 
on  the  16th  day  of  August,  1915,  during  the 
great  peril  of  an  approaching  storm,  those 
In  charge  and  control  of  plaintiff's  boat  un- 
dertook to  run  said  boat  up  Dickinson  bayou 
for  protection  against  the  approaching 
storm;    that  when  they  reached  said  bridge 
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they  made  frequent  demands  upon  defend- 
ant's servants  who  were  In  charge  of  said 
draw  or  swing  bridge  to  open  same  so  said 
boat  could  pass  up  said  bayou;  but  that 
said  servants  failed  and  refused  to  open  said 
drawbridge  so  that  plaintiffs'  boat  could  pass 
up  said  bayou;  and  that  by  reason  of  su(A 
failure  and  refusal  plaintiffs'  boat  was  driv- 
en against  said  bridge  by  the  wind ,  and 
waves  and  damaged  in  the  sum  of  $4,000. 
They  allege  that  such  failure  and  refusal 
to  open  Said  bridge  was  unlawful,  willful, 
and  unreasonable  and  malicious.  They  also 
allege  special  damages  In  the  sum  of  |1,500 
for  the  loss  of  the  use  of  said  boat. 

Defendant   answered    by   general    denial, 
and  special  plea  as  follows: 

"Answering  further  herein,  this  defendant 
shows  to  the  court:  That,  by  reason  of  the  se- 
verity of  the  great  storm  then  raging,  it  was 
impossible  at  the  time  alleged  to  open  the  draw 
or  swing  of  the  bridge  alleged  by  plaintiffs 
without  endangering  the  life  or  lives  of  any  per- 
son or  persons  who  might  have  then  attempted  to 
open  the  same  to  permit  plaintiffs'  alleged  boat  to 
pass.  That  had  the  efforts  of  any  employe  or 
employes  of  this  defendant  been  put  forth  at  such 
risk  of  their  lives,  and  had  they  succeeded  in 
opening  said  draw  or  swing  bridge,  it  would 
have  been  impossible  by  reason  of  the  said 
great  and  dangerous  storm  to  successfnlly  close 
the  same  in  order  to  permit  the  passage  of 
trains  of  this  defendant,  for  whose  passage  the 
said  bridge  was  constructed  across  the  alleged 
IHckinson  bayou,  a  navigable  water  of  the 
United  States;  and  that  this  defendant,  being 
a  common  or  j>ublic  carrier  of  passengers,  had 
passenger  trams  due  to  pass  over  the  said 
bridge  on  the  said  16th  day  of  August,  1915, 
and  which  it  expected  to  move  over  said  bridge 
at  divers  times  during  said  day  at  about  the 
time  and  after  the  time  plaintiffs'  said  boat 
soufht  passage  through  said  bridge.  That  some 
of  Its  trains  were  expected  to  carry  and  did 
carry  large  numbers  of  persons  from  the  city 
of  Galveston,  many  of  whom  were  demanding 
transportation  from  said  ■  city,  seeking  refuge 
from  the  mighty  storm  then  raging,  and  whose 
severity  was  plainly  growing  more  dangerous 
hour  by  hour.  That,  as  was  plainly  evident, 
defendant  could  not  have  opened,  or  attempted 
to  open,  the  draw  of  said  bridge  at  the  time 
passage  through  same  was  sought  by  the  al- 
leged boat  of  the  plaintiffs  without  gravely  im- 
periling the  safe  transportation  of  the  passen- 
gers upon  its  aforesaid  trains  and  thereby  com- 
mitting a  gross  and  inexcusable  breach  of  its 
legal  obligation  to  safely  transport  the  afore- 
said passengers  with  the  utmost  care.  That  the 
fiecessity  for  the  use  of  said  bridge  by  the  pub- 
ic who  used  the  passenger  trains  of  this  de- 
fendant was,  at  said  time,  a  great  public  ne- 
oessit^,  and  the  need  in  such  time  of  keeiping 
open  its  line  of  railroad,  of  which  said  bridge 
was  a  part,  between  Galveston  Island  and  the 
outside  world,  in  order  to  maintain  in  the 
stress  of  that  dangerous  period  proper  transpor- 
tation for  supplies  and  for  people,  was  likewise 
a  matter,  of  great  public  necessity.  That  all 
the  matters  and  things  therein  alleged,  and  each 
of  them,  imposed  upon  this  defendant  the  imper- 
ative duty  of  using  eyery  huma,n  effort  to  pre> 
serve  said  bridge  intact  and  safe  for  so  long 
a  period  as  such  effort  could  avail  therefor,  and 
these  public  'necessities,  and  each  of  them,  were 
paramount  in  importance  to  any  right  claimed 
by  the' plaintiffs  to  seek  passage  through  said 
draw  or  swing  of  said  bridge  at  a  time  when 
such  pressihg  and  imperative  rights  of  the  pub- 
lic aforesaid  would  have  been  greatiy  endanger- 
ed by  the  opening  of  the  said  draw  for  the  ac- 
commodation of  the  said  plaintiSa    'That  any 


action  by  defendant  or  its  servants  in  maintain- 
ing the  safety  of  said  bridge,,  and  protecting 
against  the  obvious  great  danger,  and  the  prac- 
tical certainty  of  destroying  the  use  of  its  said 
line  of  railroad  by  opening  said  draw  or  swing 
of  said  bridge  at  said  time,  wag  a  reasonable 
and  necessary  use  of  the  said  bridge  for  the 
safe  passage  of  its  passenger,  mail,  freight,  and 
supply  trains  thereon,  and  for  the  use  of  the 
public." 

The  case  was  tried  with  a  Jury,  and,  upon 
their  verdict  In  favor  of  defendant.  Judg- 
ment was  accordingly  rendered. 

Appellants'  contention  for  a  reversal,  In 
effect,  is:  First,  that  from  the  evidence  It 
is  apparent  that  those  in  charge  of  said 
bridge  could  have  opened  the  draw  so  as  to 
let  said  boat  pass;  and,  second,  that  if  It 
be  conceded  that  the  drawbridge  could  not 
have  been  opened,  so  as  to  let  said  boat 
pass,  without  great  danger  to  the  lives  of 
those  tn  charge  of  the  same  and  to  passenger 
trains  of  defendant,  still,  under  the  law,  de- 
fendant would  be  guUty  of  negllgoice  for 
which  It  would  be  liable  to  plaintiffs  for 
th^r  damages.  They  contend  that  by  article 
6485,  Revised  Civil  Statutes  of  this  state, 
and  section  5  of  the  Rivers  and  Harbors  Act 
(Act  Aug.  18,  1894,  c.  299,  28  Stat.  362  [U-  & 
Gomp.  St  1916,  i  9973]),  it  is  made  the  im- 
perative duty  of  defendant  to  keep  said  navi- 
gable waterway  not  unnecessarily  Impaired, 
and  therefore  no  Incident  of  aoy  nature 
whatsoever  would  absolve  It  from  its  duty 
to  open  said  drawbridge,  to  let  water  crafts 
pass,  upon  demand  being  made  upon  It  so 
to  do ;  that  if  in  fact  it  were  impossible  for 
defendant  to  open  said  bridge  by  reason  of 
said  storm,  or  that  If  in  fact  those  In  charge 
of  said  bridg6  reasonably  believed  that  an 
attempt  to  open  the  bridge  would  imperil 
their  lives  and  the  lives  of  passengers  on  de- 
fendant's trains,  and  for  these  reasons  failed 
or  refused  to  open  the  bridge,  still  defend- 
ant would  be  liable  to  plaintifCiB  for  their 
damages. 

By  article  6485,  supra,  it  is  provided: 

A  railroad  "corporation  shall  have  the  right 
to  construct  its  road  across,  along,  or  upon 
any  stream  of  water,  water  course,  street,  high- 
way, plank  road,  turnpike,  or  canal  which  the 
route  of  said  railway  shall  intersect  or  touch; 
but  such  corporation  shall  restore  the  stream, 
water  course,  street,  highway,  plank  road,  turn- 
pike, or  canal  thus  intersected  or  touched  to  its 
former  state,  or  to  such  state  as  not  to  unnec- 
essarily impair  its  usefulness,  and  shall  kec|^ 
such  cTossvBg'in  repaii." 

Section  S  of  the  Rlrers  and  H)arbon  Act 
is  as  follows: 

"That  it  shall  be  the  duty  of  all  persons  own- 
ing, operating,  ftad  tending  the  drawbridges  now 
built,  or  which  may  hereafter  be  built  acrass 
the  navigable  rivers  and  other  waters  of  the 
United  States,  to  open,  or  cause  to  be  opened, 
the  draws  of  such  bridges  under  such  rules  and 
regulations  as  in  the  opinion  of  the  Secretary 
of  War  the  public  interests  require  to  govern 
the  opening  of  drawbridges  for  the  passage  of 
vessels  and  other  water  crafts,  and  aucb  rules 
and  regulations,  when  so  made  and  published, 
dhall  have  the  force  of  law.  Every  such  person 
who  shall  willfully  fail  or  refuse  to  opM,  or 
cause  to  be  opened,  the  draw  of  any  such  bridge 
tot  the  passage  of  a  boat  or  boats,  or  who  shall 
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unreaaonably  dela^  the  opening  of  said  draw 
after  reaaonable  signal  shall  have  been  given, 
as  provided  in  such  regulations,  shall  be  deem- 
ed guilty  of  B  misdemeanor,  and  on  oonviction 
thereof  shall  be  punished  by  a  fine  of  not  more 
than  two  thoueand  dollars  nor  less  than  one 
thousand  dollars,  or  by  imprisonment  (in  the 
case  of  a  natural  person)  for  not  exceeding  one 
year,  or  bjr  both  such  fine  and  Imprisonment,  in 
the  discretion  of  the  coart" 

The  court,  after  fnrtber  Instmctlng  the 
Jary  aa  to  the  snbatance  of  the  pleadings  of 
both  parties,  further  instructed  the  Jury  as 
follows-. 

"Ton  are  instructed  that  it  waa  the  duty-  of 
the  defendant  company  to  open  the  draw  to  al- 
low the  Eva  (boat)  to  pass  through  unless  the 
doing  so  would,  under  the  circumstances,  have 
endangered  the  lives  of  those  undertaking  to 
operate  it,  or  have  endangered  the  operation  of 
its  trains,  or  have  created  a  reasonable  appre- 
hension thereof,  on  account  of  the  storm  prevail- 
ing at  the  time,  if  any. 

"If  you  believe  from  the  evidence  that  the  de- 
fendant's agents  and  servants  failed  or  refused 
to  open  the  draw  to  allow  the  Eva  (boat)  to  pass 
through  when  duly  signaled,  though  the  same 
might  have  been  done  without  endangering  the 
lives  of  those  operating  the  draw  or  the  mainte- 
nance of  defendant's  line  of  railway  for  the  safe 
passage  of  trains,  or  without  reasonable  appre- 
hension thereof,  and  that  in  consequence  thereof 
in  the  natural  course  of  events,  from  conditions 
then  existing  and  known  to  such  agents  and  serv- 
ants, the  vessel  was  damaged  and  wrecked,  then 
the  plaintiffs  are  entitled  to  recover.  But  if  the 
attempt  to  open  the  draw  at  the  time  would  have 
endangered  the  safety  of  those  undertaking  to 
operate  it,  or  the  maintenance  of  defendant's 
line  of  railway  for  the  safe  passage  of  trainis, 
or  created  a  reaaonable  apprehension  thereof, 
then  the  defendant  is  entitled  to  your  ver- 
dict.   •    •    • 

"Yon  are  the  exclnsive  judges  of  the  facts 
proven,  the  weight  of  the  evidence,  and  the 
credibility  of  the  witnesses;  but  you  must  re- 
ceive the  law  from  the  court  which  is  here  given 
you. 

"The  burden  of  proof  is  on  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence  the 
facts  entitling  them  to  recover,  but  in  determin- 
ing such  facts  yon  will  take  into  consideration 
all  the  facts  and  circumstances  in  evidence  re- 
lating thereto." 

We  caunot  sustala  the  contentton  of  ap- 
pellant: First,  because  the  undisputed  evi- 
dence idiows  that  at  the  time  the  demand  for 
the  opening  of  the  bridge  was  made  an  un- 
usual storm  was  prevailing,  and  there  was 
sufficient  evidence  to  support  a  finding  by  the 
Jury  that  it  was  Impossible  to  open  the  bridge 
at  that  time  because  of  the  storm,  and  to  al- 
so su);q;>ort  a  finding  that  an  attempt  on  the 
part  of  those  In  charge  of  the  bridge  to  open 
the  draw  therein,  under  prevailing  condi- 
tions, would  have  imperiled  the  lives  of  those 
making  such  attempt  as  well  as  the  lives  of 
passengers  on  tlie  trains  of  d^endant,  who 
were  fleeing  from  Galveston  to  avoid  the 
dangers  of  the  great  storm  of  1915;  and, 
second,  we  cannot  agree  with  the  contention 
of  appellants  that  damages  suffered  by  them 
are  recoverable  from  appellee  regardless  of 
its  Inability  to  open  the  draw  in  its  bridge. 


and  regardless  of  its  refusal  to  so  open  the 
same  when  it  reasonably  appeared  to  those  In 
charge  thereof  that  to  do  i^  would  cause  the 
death  of  those  attempting  to  open  said  draw, 
and  regardless  of  the  danger  to  the  passen- 
ger trains  of  appellee  in  the  event  said  draw 
was  opened.  We  think  counsel  for  app^ants 
misconstrues  the  provision  of  the  law  above 
quoted.  We  have  carefully  reviewed  the  au- 
thorities cited  by  appellants  and  have  con- 
cluded that  none  of  them  has  any  applica- 
tion to  the  case  made  by  the  pleadings  and 
evidence  now  before  us.  We  have  also 
reached  the  conclusion  that  the  charge  of 
the  court  fuUy  and  fairly  submitted  the  case 
to  the  Jury  as  made  by  the  pleadings  of  both 
parties  and  the  evidence  adduced  thereunder. 

The  right  of  the  defendant  to  temporarily 
refuse  to  open  the  draw  in  Its  bridge  under 
the  prevailing  conditions  at  the  time,  we 
think,  cannot  be  reasonably  questioned. 

In  the  case  of  I.  &  Q.  N.  Ry.  Co.  v.  Berg- 
mon,  64  S.  W.  at  page  1(X)1,  it  is  said: 

"The  storm  in  question  waa  of  such  unprece- 
dented fury,  resulted  in  the  destruction  of  such 
a  vast  amount  of  property  and  in  such  an  ap- 
palling loss  of  human  life,  that  it  attracted  the 
attention  of  the  entire  civilized  world.  The 
court  may  therefore  assume  judicial  knowledge 
of  the  fact  that  it  occurred,  aa  well  as  its  na- 
ture and  extent.  This  being  true,  we  may  safe- 
ly proceed  upon  the  assumption  that,  when  the 
peojple  of  Galveston  awoke  to  a  realization  of 
their  danger,  they  gave  small  thought  to  the 
danger  threatening  senseless  chattels,  and  turn- 
ed their  attention  to  saving  their  own  and  other 
human  lives.  In  such  a  situation,  it  will  be 
scarcely  contended  but  that  the  most  prudent 
man  would  have  busied  hitaseU  with  looking  to 
the  welfare  of  his  family  and  friends,  and  in 
deference  to  such  paramount  duty  he  would 
have  postponed  the  safety  of  his  most  precious 
chattd.  The  defendant,  though  a  corporation, 
must  have  exercised  the  care  demanded  through 
human  agencies.  Its  officers,  clerks,  and  dray- 
men were  human  beings,  and  all  alike  subject 
to  the  impending  calamity.  Thus  the  facts  and 
the  nature  of  the  disaster  furnish,  not  only  a 
further  reason  why  we  should  hold  the  defend- 
ant acquitted  of  blame,  unless  the  plaintiff  shall 
make  it  affirmatively  appear  that  there  was 
negligence  after  the  danger  was  discovered,  but 
excludes  the  idea  that  such  negligence  could  be 
shown." 

In  tbe4»8e  of  Railroad  CX>.  v.  ii'rles,  87  Pa. 
234,  it  is  said : 

"Had  they  turned  their  entire  attention  to 
plaintiff's  property,  neglected  all  other  duties, 
and  left  helpless  women  and  children  to  their 
fate,  it  is  just  possible  they  might  have  suc- 
ceeded in  getting  the  three  cars  off  the  siding. 
They  were  not  obliged,  however,  to  sacrifice 
every  feeling  of  humanity  to  the  preservation  of 
plaintiff's  property ;  and,  had  they  done  so,  the 
evidence  does  not  show  that  it  would  have  been 
successful." 

What  has  been  said  disposes  of  all  of  ap- 
pellants' assignments,  and,  as  we  find  no 
error  committed  in  the  trial  of  the  cause  in 
t^e  trial  court,  the  judgment  there  rendered 
is  afilrmed. 

Affirmed. 
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GENERAL  BONDING  ft  CASUALTY  INS. 
CO.  T.  LAWSON.     (No.  6T86.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
June  13,  1917.) 

1.  Gaiinibhuent  «=»78-JtmisDicTiow— Stat- 

UTX. 
Under  Rev.  St.  1911,  arts.  283,  284,  290, 
292,  299,  301-305,  providing  that,  where  the 
garnishee  is  not  a  resident  of  the  county  in 
which  the  suit  is  pending,  or  the  judgment  has 
been  rendered  wherein  iie  is  garnishee,  if  the  an- 
swer is  contested,  all  of  the  papers  pertaining 
to  the  suit  may  be  sent  to  the  county  where  the 
garnishee  resides,  and  filed  in  the  proper  court, 
and  the  garnishee  shall  be  cited,  and  the  issue 
tried  in  such  court,  wher«  a  corporation,  a  resi- 
dent of  Dallas  county,  without  a  residence  in 
Hamilton  county,  or  any  agent  there,  was  gar- 
nisheed  on  judgment  obtained  in  Hamilton  coun- 
ty, and  its  answer  was  controverted  by  the  judg- 
ment creditor,  the  district  court  of  Hamilton 
county  had  no  jurisdiction  to  try  the  garnish- 
ment cause. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig,  ||  25,  144.] 

2.  Pleadino  «=3214(l)  —  DEinJBBEB— Admis- 
sion. 

.  Demurrer  admits  the  truth  of  the  allegations 
in  plaintiff's  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  525,  529.] 

Appeal  from  District  Court,  Hamilton 
County;    J.  H.  Arnold,  Judge. 

Suit  by  the  General  Bonding  &  Casualty  In- 
surance Company  against  C.  T.  Lawson.  To 
review  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

See,  also,  104  is.  W.  1020. 

T.  L.  Camp  and  C.  M.  Smlthdeal,  both  of 
Dallas,  for  appellant  Chris  Emmett,  of  Jack- 
sonville, and  H.  E.  Chesley  and  Dewey  Lang- 
ford,  both  of  Hamilton,  for  appellee. 

JENKINS,  J.  We  have  concluded  that  we 
fell  Into  error  In  affirming  the  decision  here- 
in, for  which  reason  our  former  opinion  Is 
withdrawn,  and  tills  opinion  substituted  In 
lieu  thereol 

The  appellee  had  obtained  a  judgmrat  in 
the  district  court  of  Hamilton  county  against 
the  Hamilton  Compress  Company  for  $5,000, 
and  sued  out  a  writ  of  garnishment  against 
the  appellant.  The  application  for  writ  of 
garnishment  does  not  appear  In  the  record. 
The  appellant  answered  said  writ,  alleging 
that  It  was  not  Indebted  to  the  compress  com- 
pany, that  It  had  none  of  its  effects  In  Its 
possession,  and  tnat  it  did  not  know  of  any 
person  who  was  so  indebted,  or  had  such  ef- 
fects In  his  possession.  The  answer.  If  not 
controverted,  required  the  court  to  give  Judg- 
ment in  favor  of  the  garnishee.  The  answer 
was  controverted  by  appellee.  In  what  respect 
is  not  shown  by  the  record.  Judgment  was 
Altered  In  favor  of  the  appellee  against  the 
appellant  for  $6,000. 

Appellant  brought  this  suit  in  the  district 
conrt  of  Hamilton  county  at  the  next  term 


thereof  to  set  aside  such  Judgment,  alluring 
tliat  It  did  not  know  that  Its  said  answer 
was  controverted,  and  did  not  know  of  the 
entry  of  said  Judgment  until  after  the  ad- 
journment of  the  term  of  the  court  at  which 
the  same  was  rendered,  for  which  reason  It 
did  not  file  a  mouon  for  new  trial  In  said 
court,  and  also  alleged  that  It  could  not  snc- 
ceesfully  prosecute  a  writ  of  error,  for  the 
reason  that  the  judgment  recited  that  appel- 
lant appeared  in  open  conrt  upon  snch  trial, 
which  statement  appellant  alleges  is  not  true. 

Appellant  alleges  tliat  it  has  its  residence 
in  Dallas  county,  Tex.,  and  that  it  did  not 
have  a  residence  In  Hamilton  county,  or  any 
agent  In  such  county  at  the  time  the  writ 
was  served  upon  it,  nor  at  any  other  time. 
Appellant  alleges  that  its  failure  to  am)ear  In 
the  district  court  of  Hamilton  county  upon 
the  trial  In  which  judgment  was  rendered 
against  it  arose  from  the  fact  that  It  was  not 
a  resident  of  that  county,  but  did  reside  in 
Dallas  county,  and  it  relied  upon  the  fact 
that,  if  its  answer  was  contested,  the  issue 
thus  formed  would  be  tried  in  Dallas  county. 

The  statute  provides  that,  where  the  gar- 
nishee is  not  a  resident  of  the  county  in  which 
the  suit  is  pending,  or  Judgment  has  been 
rendered  wherein  he  is  gamlafaeed,  if  he  does 
not  answer  a  commission  must  be  sent  to  the 
county  of  bis  residence,  and  If  he  does  an- 
swer, and  the  answer  is  contested,  all  of  the 
papers  pertaining  to  such  suit  may  be  sent  to 
the  county  where  the  garnishee  resides,  and 
hied  in  the  proper  court,  and  that  the  gar- 
nishee shall  be  dted  and  the  issue  shall  be 
tried  in  such  court  R  S.  arts.  2aJ,  284,  290- 
202.  299,  301-305. 

[1,2]  Appellant's  petition  herein  to  set 
aside  the  judgment  rendered  against  it  al- 
leges the  fact  of  Its  answer  and  its  residence 
as  above  stated.  The  appellee  filed  a  general 
demurrer  to  this  petition.  If  the  facts  alleged 
in  the  petition  are  true,  the  district  court  of 
Hamilton  tnunty  had  no  Jnrisdlctlon  to  try 
this  cause.  The  demurrer  admits  the  truth 
of  the  allegations  in  plaintiff's  petition.  The 
statute  requires  that  a  party  suing  out  a  writ 
oil  gamlehment  should  state  under  oatlx, 
among  other  things,  the  residence  of  the  gar- 
nishee. We  affirmed  tills  case  formerly  upon 
the  theory  that  everything  slioold  t>e  pre- 
sumed in  favor  of  the  judgment.  In  the  ab- 
sence of  evidence  to  the  contrary,  and  we 
stated  that  It  should  be  presumed  that  appel- 
lee stated  in  his  application  for  a  garnish- 
ment that  appellant  resided  In  Hamilton 
county,  and  that  satisfactory  proof  of  that 
fact  was  produced  on  the  trial.  However, 
as  appellee  by  his  demurrer  admits  tliat  ap- 
pellant did  not  reside  In  Hamilton  county, 
and  liad  no  agent  there,  and  has  never  so 
resided,  we  do  not  tttink  that  we  ought  to 
presume  that  appellee  made  a  false  af&davlt, 
or  proved  something  that  he  admitted  was 
not  true. 

For  the  reasons  stated,  the  motion  for  a 
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rehearing  Is  granted,  and  the  judgmeot  of 
the  trial  court  la  reversed  and  remanded. 

Motion  granted.    Judgment  reversed  and 
remanded. 


HODDB  et  aL  v.  MALONB  KBAI,  ESTATE 
CO.    (No.  7696.) 

(Court  of  Civil  Appeals  of  Texa&    Dallas. 

April  14,  1917.    On  Rehearing,  June  23, 

1917.) 

1.  Appeal   asd  Ebkob   *=>930(1)— Ravntw— 

'EVIPENCE. 

Where  verdict  and  judgment  were  for  plain- 
tiff, tbe  evidence  most  be  regarded  on  appeal  in 
the  light  of  the  fiicta  deducible  from  plaintifTs 
testimon7. 

-   [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3765,  3756,  3758.] 

2.  Bborbbs   «=»88(8)— Realtt    Bsokis— EU- 

FLOTMBRT — SDFFICIENCT  OP  EVIDBNCK. 

In  an  action  for  commission  by  a  firm  of 
realty  brokers,  evidence  held  to  show  that  de- 
fendants employed  the  firm  to  sell  their  land  at 
f 75  an  acre,  and  agreed  to  paj  5  per  cent,  eom- 
miasion. 

[£d.    Note.— For    other   cases,    see   BnAera, 
Cent  Dig.  {  117.] 

3.  BB0KEB8     «sa61— RjUJUrr     BbOKKB— BlOHT 

TO  Commission. 
In  cases  where  there  is  not  an  actual  sate 
and  purchase  of  land  placed  with  a  broker  with- 
in the  time  agreed  upon,  if  time  is  fixed,  the 
broker  may .  not  recover  commission  unless  he 
produced  a  purchaser  ready,  able,  and  willing 
to  purchase  on  the  terms  specified  by  the  owner. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent.  Dig.  §{  75-81.] 

4.  Bbokebs  ®=»57(2)— Realtt  Bbokib— Right 
TO  Commission. 

A  realty  broker  is  entitled  to  commission 
as  the  efiicient  cause  of  a  sale  when  it  is  con- 
summated by  the  owner  pending  the  broker's 
negotiations  with  a  purchaser  produced  by  his 
efforts  or  ttarongb  him  on  terms  other  than 
specified  by  the  owner,  if  tbe  change  in  the 
terms  was  due  to  the  owner's  voluntary  act 

[Ed.    Note. — For    other    cases,    sje    Brokers, 
Cent  Dig.  §|  66,  67,  72.7      • 

5.  Beokebs  «=»82(4)—Pleadino— Evidence. 

In  an  action  for  commission  by  a  firm  of 
realty  brokers,  the  pleading  that  defendant  own- 
ers voluntarily  cMisummated  a  sale,  with  a  pur- 
chaser produced  by  plaintiff  firm,  on  terms  dis- 
similar to  those  specified  by  the  owners,  though 
general,  was  sufficient  to  permit  the  introduction 
of  testimony  in  the  absence  of  demurrer  raising 
any  issue. 

[Ei.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  {  103.] 

6.  Bbokkbs  ®=80(6)  —  Realty  Bbokebs  — 
Right  to  Commission— Production  of  Ptjb- 
chaseb— Sufficiency  of  Evidence. 

In  an  action  for  commission  by  a  firm  of 
realty  brokers,  evidence  fteld  to  support  finding 
that  the  firm  produced  a  purchaser  with  whom 
defendant  owners  negotiated  a  sale  induced  by 
their  act  in  voluntarily  reducing  the  price. 

[Ed.    Note. — ^Por    other    cases,    see    Brokers, 
Cent  Dig.  S  117.] 

7.  EviDENCK  ^:»5S8— Conflicting  Evidence 
— Duty  o»  Jvbt  ^o  Reconcile. 

Tbe  duty  to  reconcile  conflicts  in  the  evi- 
dence, or  to  adopt  one  or  tbe  other  theory 
shown  by  the  evidence,  is  placed  on  tbe  jury. 
[Ed.  Note.-*-For  other  cases,  see  Evidence, 
Cent  Dig.  i  2487;  Witnessei^  Cent  Dig.  § 
1164.] 


&  WiTNEasEa  «;=>331^— iMPBAGsnacNT. 

In  an  action  for  commission  by  a  firm  of 
realty  brokers,  where  the  buyer  of  the  land 
from  defendant  owners  stated  positively  that 
neitbev  plaintiff  linn  nor  another  agent,  with 
whom  tney  acted,  bad  discussed  the  pur- 
chase of  defendants'  land  with  him  before  his 
negotiation  had  directly  with  defendant  owners, 
a  member  of  plaintiff  firm  was  properly  per- 
mitted, to  impeach  the  witness,  to  state  that 
the  buyers  did  at  the  time  and  place  mentioned 
admit  that  tbe  other  reel  estate  agent  was  the 
first  to  offer  them  the  land. 

9.  Beokers      «=357(2)  —  Realty     Bbokeb  — 
Right  to  Commission- Amount. 

A  realty  broker  has  earned  and  is  entitled 
to  his  commissions  according  to  his  contract 
with  the  owner  when  he  procures  a  purchaser 
with  whom  the  owner,  pending  negotiations, 
directly  makes  a  sale  on  terms  dissimilar  to 
those  specified  to  the  broker,  but  satisfactory  to 
himself. 

[Ed.  Note.— For  other  eases,  see  Brokers. 
Cent.  Dig.  §J  66,  67,  72.] 

10.  Bbokebs  «=»81— Action  fob  Commission 
— Pabties. 

A  realty  broker  who,  though  not  a  member 
of  a  firm  of  brcriiers,  was  commonly  associated 
with  them  in  sales,  and  entitled  to  an  even  divi- 
sion of  a  commission  sued  for  by  the  firm,  it 
collected,  was  neither  a  necessary  nor  a  proper 
party  to  the  suit. 

11.  Interest    «=>38(1)— Intebest    on    Judg- 
ment—Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  4981,  all  judgments  not  entered  upon  con- 
tracts ascertaining  the  rate  of  interest  shall  bear 
6  per  cent,  per  annum  from  and  after  their  date, 
and  a  judgment  for  broker's  commissionB  bear- 
ing 8  per  cent,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  {{  79,  80,  82.] 

Appeal  from  District  Court,  Hill  Goanty; 
Horton  B.  Porter,  Jndge. 

Salt  by  the  Malone  Real  Estate  Company 
against  Henry  Hodde  and  others.  From  a 
jadgment  for  plaintiff,  defoidants  appeal. 
Reformed  and  affirmed. 

J.  J.  Averltte  and  Wear  &  Frazler,  all  of 
HlUsboro,  for  appt-llants.  Geo.  W.  Dupree 
and  H.  Q.  Hart,  both  of  Hlllsbopo,  for  ap- 
pellee. 

RASBtJRT,  J.  Appellee  sued  appellants, 
Henry  Hodde,  Henry  Hodde,  Jr.,  and  Henry 
Reuy,  alleging  that  about  the  middle  of  Feb- 
ruary, 1914,  appellants  listed  with  appellee, 
a  firm  of  real  estate  brokers  composed  of  J. 
W.  Powell  and  J.  M.  Meader,  326  acres  of 
land  In  Bosque  county,  and  agreed  If  apijel- 
lee  should  find  a  purchaser  for  the  land  to 
pay  appellee  as  commissions  5  per  cent,  of 
the  amount  of  the  purchase  price  secured 
therefor,  and  that  appellee,  after  negotiating 
with  Brandies  Bros.,  and  after  arranging  a 
meeting  of  appellants  with  Brandies  Bros., 
appellants  thereafter  sold  tbe  land  so  listed 
with  appellee  to  Brandies  Bros.,  as  the  result 
of  the  efforts  of  appellee  In  bringing  the  par- 
ties together.  Apx)ellee  further  pleaded  that 
appellants,  knowing  that  appellee  expected 
to  be  remunerated  for  Its  services  In  that  be- 
half, permitted  and  consented  to  It  perform- 
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Ing  the  service  of  securing  a  purdiaser  for 
their  land,  and  accepted  the  fruits  and  ad- 
Tantagea  thereof  by  selling  their  land  to  the 
imrchaser  produced  by  appellee,  and  by  rea- 
son  whereof  they  became  bound  to  pay  appel- 
lee the  reasonable  value  of  the  services  render- 
ed or  S  per  cent,  of  the  purchase  price  of  said 
land.  Prayer  was  for  judgment  for  $1,100.23 
and  for.  general  relief.  Appellants'  pleading, 
while  specifically  denying  certain  allegations 
of  appellee's  petition,  was  in  effect,  a  general 
denial.  There  was  trial,  the  case  being  sub- 
mitted to  the  Jury  upon  a  general  charge. 
Verdict  was  for  appellee  for  ?1,100.25,  fol- 
lowed by  similar  Judgment,  from  whldi  this 
appeal  is  prosecuted. 

[1]  The  first  assignment  of  error  complains 
of  the  refusal  of  the  court  to  peremptorily 
Instruct  verdict  for  appellants.  Under  the 
assignment  it  is  first  urged  that  the  evidence 
does  not  support  the  finding  of  the  Jury  that 
appellants  agreed  to  pay  a  commission  for 
the  sale  of  their  land.  The  issue  so  raised 
requires  an  examination  of  the  evidence, 
which  by  the  well-settled  rule  must  be  regard- 
ed in  the  light  of  the  facts  deducible  from 
the  testimony  of  appellee,  those  essential  be- 
ing as  follows:  From  the  testimony  of  J.  W. 
Powell,  a  member  of  appellee  firm,  it  appears 
that  J.  M.  Meader,  a  member  of  appellee 
firm,  located  at  Malone,  immediately  preced- 
ing the  time  when  appellee  was  employed 
by  api)ellants,  returned  from  Clifton,  In 
Bosque  county,  where  he  had  learned  through 
one  J.  !>.  Profit,  a  real  estate  broker  located 
there,  that  the  appellants'  land  conld  be  sold 
to  Brandies  Bros,  by  Profit,  who  was  com- 
monly associated  with  appellee  firm  in  sales 
of  prc^erty.  Just  about  that  time,  which 
was  the  middle  of  February,  1914,  appellants 
were  In  Malone,  and  at  the  scriicltation  of 
Powell  listed  their  land  with  appellee  to  be 
sold  for  $75  per  acre,  appellants  agreeing  to 
pay  5  per  cent,  of  the  purchase  price  as  com- 
missions. Powell  at  the  time  advised  appel- 
lants that  the  prospective  purchaser  was 
Brandies  Bros.  The  week  following  the  wit- 
ness Powell,  having  occasion  to  visit  the 
town  of  Womack,  also  in  Bosque  county,  for 
the  purpose  of  showing  some  land  to  another 
client,  carried  with  him  in  the  same  automo- 
bile one  of  the  Hoddes  and  Beuy,  thinking 
he  might  at  the  same  time  sell  appellants' 
land  to  Brandies  Bros.  After  having  visited 
Womack,  and  upon  reaching  Glifton  the 
witness  told  appellants  to  call  upon  Brandies 
Bros,  concerning  the  land.  This  they  did, 
reporting  that  Brandies  said  he  was  not 
ready.  The  witness  did  not  personally  see 
Brandies  Bros,  while  in  Clifton,  in  fact,  was 
unacquainted  with'  them.  The  extent  of  his 
efforts  to  sell  the  land  while  there  was  to 
direct  appellants  to  see  Brandies  Bros,  in 
reference  thereto. 

From  the  evidence  of  the  witness  3.  M. 
Meader  it  appears  that  about  the  middle  of 
February,  1914,  in  the  town  of  Malone,  he 
informed  lytpellants  that  he  had  been  In  com- 


mtmlcatlon  with  3.  K.  Profit,  of  Clifton,  and 
thought  he  could  sell  appellante^  land  to 
Brandies  Bros,  for  f75  an  acre.  He  solicited 
authority  from  appellants  to  do  so,  to  which 
appellants  agreed.  At  the  time  appellants 
made  the  visit  to  Clifton  with  Powell  wit- 
ness, who  had  spent  the  preceding  day  In 
Clifton  consulting  with  Profit  concerning  Its 
sale  to  Brandies  Bros.,  Joined  th^n  at  appel- 
lants' farm,  which  was  passed  In  making 
the  Journey  to  Clifton,  and  returned  with 
them  to  Clifton.  During  the  Journey  witness 
advised  appellants  that  Brandies  Bros,  were 
not  then  ready  to  buy  the  land,  and  requested 
the  appellants  "to  go  to  Clifton  and  talk 
with  them."  This  they  did  when  they  reach- 
ed Clifton,  and  reported  that  Brandies  Bros, 
were  not  ready  to  buy  right  then.  Witness 
told  them  to  "sit  still"  and  he  would  seU  It 
for  175  an  acre.  Appellant  Henry  Hodde  call- 
ed to  see  witness  two  or  three  times  the 
week  following  the  visit  to  CUfton  and  In- 
quired bow  the  trade  was  progressing.  E^ch 
time  witness  advised  Hodde  that  Profit  had 
reported  that  Brandies  Bros,  said  they  were 
not  yet  ready  to  buy.  Witness  •  was  unac- 
quainted with  the  Brandies  Bros,  and  never 
had  any  personal  communication  with  Ousax 
concerning  appellants'  lands. 

From  the  testimony  of  the  witness  3.  K. 
Profit  it  appears  that  about  F*ruary  11.  or 
12,  1914,  he  received  a  letter  from  the  witness 
Meader  stating  that  appellants  bad  listed 
their  land  with  appellee,  with  whom  Profit 
was  associated.  Profit  at  once  went  to 
Brandies  Bros,  and  entered  them  the  land 
for  $76  an  acre.  Brandies  Bros,  said  It  was 
a  little  too  much.  A  few  days  later  he  agixin 
discussed  the  matter  with  Brandies  Bros.,  who 
again  said  the  price  was  a  little  too  much. 
Thereafter,  when  Meader,  Powell,  and  appel- 
lants wero  in  Clifton,  he  reported  to  them 
Brandies  Bros',  attitude. 

Appellant  Henry  Hodde,  Jr.,  according  to 
his  testimony,  did  talk  with  Brandies  Bros. 
during  what  he  described  as  an  accidental 
meeting  when  they  were  in  Clifton,  at  which 
time  be  described  the  respective  portions  of 
the  tract  owned  by  eadi,  the  Inqtrovements 
thereon,  and  the  character  of  the  aoll,  and 
offered  to  sell  to  Brandies  Bros,  for  $75  au 
acr&  Brandies  ±sros.  said  they  would  love 
to  buy  It  and  for  Hodde  to  see  the  other 
folks  aod  drop  him  a  letter.  After  Hodde  re- 
turned home  he  at  once  wrote  Brandies  Bros, 
a  letter  In  the  German  language,  of  which  the 
following  is  a  translation: 

"Worthy  Friend:  As  I  promised  to  write  yoa 
I  will  take  this  opportunity.  I  do  not  know 
whether  old  man  Profit  has  already  spoken  with 
you  or  not  about  our  farm  which  we  bought  of 
Dr.  McNeil.  The  agents  have  not  listed  our 
farm,  and  if  old  man  Profit  comes  to  you  and 
wants  to  sell  yon  our  farm,  do  not  deal  with 
him.  And  if  you  wish  to  bay  oor  farm,  we  pre- 
fer to  make  ue  trade  ourselves,  and  would  sell 
it  somewhat  cheaper.  It  is  not  necessary  that 
the  agents  should  always  get  a  comraisnon  out 
of  it.  Ton  need  not  tell  any  one  so  that  old 
man  Profit  might  bear  it  again.  I  think  wa 
have  a  very  pretty  farm,  for  w*  )ucn  oot  many 
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■tonea  on  the  wbole  place.  It  it  only  orer  on 
the  west  aide  in  the  pasture.  I  think  we  bought 
the  best  part  from  McNeil,  and  that  is  what 
all  the  rentera  say  who  live  on  the  place.  They 
think  our  places  are  worth  at  least  five  or  ten 
dollars  an  acre  more  than  the  430  acres  which 
Dr.  McNeil  stfll  owns.  While  we  have  on  onr 
327  acres  three  valuable  houses  and  three  good 
barns,  and  on  aU  our  cultivated  land  not  many 
stones,  on  the  430  acres  are  only  two  sets  of 
houses  and  on  the  south  and  eut  are  a  good 
many  stones.  I  think  the  prairie  land  that  does 
not  overflow  in  three  years  from  now  it  will 
bring  $100.00  an  acre.  Why,  in  the  four  years 
I  have  been  in  Hill  county,  I  have  seen  land 
sell  for  $75.00  that  one  must  pay  $125.00  or 
$140.00  an  acre  for.  I  soon  will  have  to  close, 
for  my  letter  will  get  too  long.  So  if  you  really 
wish  to  buy  a  good  farm,  go  and  look  well  at 
ours  and  write  me  what  you  think  it  is  worth, 
and  what  is  the  most  yon.will  give  for  the  land. 
Please  say  nothing  to  old  man  Profit  that  I 
have  written  you,  and  make  no  trade  with  any 
of  the  agents  who  come  from  here  about  our 
lands.  If  you  vHsh  to  buy,  we  would  rather 
sell  to  you  ovraelvea.  Herewith  will  I  dose. 
Henry  Hodde,  Jr." 

As  a  result  of  the  negotiations  between 
Brandies  Bros,  and  appellants  Brandies 
Bros,  bought  tlie  land,  paying  therefor  $67.60 
per  acre.  Appellants  refuse  to  pay  any 
comnolsslon  to  appellee. 

The  foregoing  are  the  sali^t  facts  In  the 
controversy  tending  to  support  the  verdict 
of  the  Jury.  We  have  not  atteobpted  to  recite 
the  many  and  varied  collateral  facts  and 
circumstances  which  might  weaken  or 
strengthen,  modify,  or  shaide  the  main  facts, 
for  the  reason  that  none  of  them  would  nec- 
essarily reduce  the  niaxlmnm  of  the  main 
facts  comprehended  In  the  verdict  of  the 
Jury.  Nor  have  we  attempted  to  recite  the 
salient  fitcts  dedadble  from  appellants'  tes- 
timony. They  are  irreconcilably  In  conflict 
with  those  arising  on  the  testimony  of  ap- 
pellee. We  could  not,  nor  is  it  our  duty,  to 
reconcile  them. 

[2]  We  now  retdm  to  the  contention  that 
the  facts  stated  will  not  support  the  flndli« 
that  appellants  agreed  to  pay  appellee  any 
sum  of  money  to  seU  his  land.  The  facts 
on  that  precise  point  speak  for  themselves, 
and  do  show,  we  think,  according  to  the  tes- 
timony of  both  Powell  and  Meader,  that  ap- 
pellants employed  appellee  to  sell  their  land 
at  $75  per  acre  and  to  pay  appellee  as  com- 
mlsislon  5  per  cent,  of  the  purchase  price 
thereof,  and  the  verdict  does  in  that  respect 
find  support  in  the  evidence. 

[3-(]  But  It  Is  urged  by  appellants,  and 
constltates,  we  apprehend,  their  real  con- 
tention, that  In  order  to  sustain  the  verdict 
and  inigateat  It  must  appear  from  such 
facts  that  appellee  produced  a  purchaser 
ready,  willing,  and  able  to  purchase  upon  the 
terms  and  at  the  price  specified,  bound  by 
enforceable  contract  to  do  so.  The  general 
and  uniform  rule,  as  we  understand  it,  in 
cases  where  then  Is  not  an  aotual  sale  and 
purchase  of  the  land.  Is  that  within  the  time 
agreed  upon,  if  time  is  fixed,  the  broker  may 
not  recover  his  compendatlon  unless  it  ap- 
pears that  t^  his  efforts  he  produced  a  pur- 


chaser ready,  able,  and  wllUng  to  parchase 
the  property  upon  the  terms  spedfled  by 
his  principal.  We  also  understand  that  it 
is  a  further  uniform  and  general  rule  that 
the  broker  Is  entitled  to  his  conqi«naation, 
and  Is  held  to  be  the  efildeot  and  iMroearlng 
cause  of  the  sale^.  when  a  sale  Is  consummat- 
ed by  the  principal,  pending  the  broker's 
negotiations,  with  a  purchaser  produced  by 
bis  efforts  or  through  his  Instrumentality, 
upon  terms  other  than  specified  by  the  con- 
tract, when  It  appears  that  the  change  in 
terms  is  due  to  the  voluntary  act  of  the  prin- 
cipal. Qrares  t.  Bahas,  78  Tex.  92,  14  S. 
W.  256;  BelHs  v.  Hann  &  Kendall,  157  S. 
W.  427;  Goodwin  t.  Gunter  (Sup.)  185  8, 
W.  285.  No  claim  was  made  upon  trial,  nor 
is  any  made  here,  that  appellee  produced  a 
purchaser  at  the  contract  price.  The  claim 
is  that  appellants  voluntarily  consummated 
a  sale  with  the  purchaser  produced  by  ap- 
pellee upon  terms  dissimilar  to  those  sped- 
fled, whereby  they  became  liable  to  appellee 
under  the  rule  stated  for  the  agreed  com- 
pensation. This  contention,  whUe  generally 
pleaded,  is  sufflclently  so  to  penult  the  in- 
troduction of  testimony. in  the  absence  of 
donurrer  raising  any  issue  on  the  pleading. 
We  observed  in  Bellls  v.  Hann  &  Kendall, 
following  Graves  v.  Bains,  both  dted  above, 
the  rule  relied  on  by  appellee.  The  rule  was 
also  observed  in  Goodwin  v.  Gunter,  supra, 
where  it  Is  said  that  in  such  cases  the  broker 
Is  entitled  to  the  contract  oompensatlon, 
though  It  seems  that  in  the  present  case  a 
recovery  was  permitted  for  only  5  per  cent 
of  the  reduced  purchase  i»1ce.  T1»e  facts 
arising  upon  the  evidence  are  in  our  opinion 
suffident  to  support  the  finding  of  the  Jury 
implied  by  their  verdict  that  appellee  pro- 
duced a  purdiBser  with  whom  appellants 
negotiated  a  sale  induced  by  the"  act  of  ap- 
pellants In  voluntarily  redudng  the  price. 
It  is  in  effect  undisputed  that  appellants,  Im- 
mediately following  the  time  when  appellee 
Informed  them  that  Brandies  Bros,  were  the 
prospective  purchaser  and  arranged  the 
meeting  of  the  parties  in  Clift(m,  secretly 
communicated  with  Brandies  Bros.,  reduc- 
ing the  price  of  the  land  and  urging  him  not 
to  negotiate  with  the  agents  and  to  keep 
their  negotiations  secret  Certainly  it  can- 
not be  said  that  there  is  no  disputed  issue 
of  fact  on  that  question. 

Appellants  rely  on  the  case  of  Pryor  v. 
Jolly,  91  Tex.  88,  40  S.  W.  969.  That  case, 
it  seems  to  us,  Is  clearly  distinguishable  la 
its  facts  from  the  case  at  bar.  EVom  that 
case  it  appears  that  Pryor  agreed  to  pay 
Jolly  as  commission  $1  per  head  on  all  cat- 
tle accepted  by  one  Holden  at  the  price  and 
upon  the  terms  specified  by  Pryor.  Holden 
agreed  to  such  price  and  terms,  but  was 
never  able  to  comply  with  them  because  un- 
able to  secure  the  necessary  money.  Jolly 
sued  Pryor  for  his  commission,  and  the  court 
Instructed  the  Jury  that.  If  Pryor  could  have 
enforced  his  contract  at  law  against  Holden. 
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then  Jolly  bad  eatiwd  bis  commission.  Sacta 
instruction  was  obviously  erroneous,  since, 
as  said  by  tbe  court,  It  was  Jolly's  duty  to 
secure  a  purcbaser  ready,  willing,  and  able 
to  take  tbe  cattle  and  pay  tbe  agreed  iKrice. 
He  did  not  perform  tbat  duty  wben  be  se- 
cured a  contract  from  tbe  purcbaser  agree- 
ing to  do  so,  since  tbe  test  was  bis  ability 
to  do  so.  ^e  Judge  wbo  wrote  tbat  opin- 
ion, in  a  later  one  distinguished  It  from  sucb' 
cases  as  tbe  present  one.  Hancock  t.  Stacy, 
103  Tex.  219,  227,  125  S.  W.  884.  Here,  as 
we  bare  said,  tbe  issue  is  not  wbetber  ap- 
pellee secured  a  pnrcbaser  on  tbe  specified 
terms.  On  the  contrary,  the  Issue  is  tbat 
appellants  voluntarily  changed  tbe  specified 
terms  and  consummated  with  the  purchaser 
produced  by  appellee  another  and  dliCerent 
arrangement 

Tbe  second  proposition  urged  under  tbe 
first  assignment  of  error  la  tbat  tbe  peremp- 
tory instruction  should  have  been  given  be- 
cause the  preponderance  of  tbe  testimony 
shows  tbat  appellee  failed  to  secure  a  pur- 
chaser upon  tbe  terms  specified.  As  we  have 
said,  It  Is  not  claimed  that  appellee  secured 
a  purchaser  upon  tbe  terms  agreed  upon, 
but  tbat  appellants,  pending  appellee's  ne- 
gotiations with  Brandies  Bros.,  reduced  the 
price  and  consummated  the  sale  themselves, 
which  is  not  denied.  The  only  question 
then  remaining  to  be  determined  was  wheth- 
er appellee  produced  the  customer  to  whom 
ai^>ellant8  sold.  We  liave  already  discussed 
the  evidence  on  that  issue  and  its  w^ht 
It  Is  not.  It  occurs  to  us,  a  question  of  tbe 
preponderance  thereof,  but  rather  Its  con- 
flicts. 

[7]  Wisely  the  duty  of  reconciling  con- 
flicts or  adopting  one  or  the  other  theory 
shown  by  the  evidence  is  placed  upon  tbe 
jury,  who  can  see  and  bear  the  witnesses 
and  form  a  much  clearer  opinion  of  tbe 
weight  or  Importance  to  be  attached  there- 
to than  can  members  of  this  court  from  a 
perusal  of  same. 

[I]  The  third  assignment  challenges  tbe 
action  of  tbe  court  in  admitting  certain  tes- 
timony. On  cross-examination  the  witness 
Brandies,  wben  asked  if  he  did  not,  at  Clif- 
ton, in  the  presence  of  J.  K.  Profit,  J.  M. 
Meader,  and  J.  W.  Powell,  state  that  Profit 
was  the  first  person  to  offer  him  the  appel- 
lants' land,  denied  making  such  admission. 
Subsequently  J.  M.  Meader  was  permitted, 
over  tbe  objection  of  appellants,  to  state 
that  Brandies  Bros,  did,  at  tbe  time  and 
place  mmtloued,  admit  tiiat  Profit  was  the 
first  to  offer  them  tbe  land.  Appellants' 
claim  is  tbat  evidence  was  hearsay,  col- 
lateral, and  prejudicial  and  an  attempt  to 
impeach  the  witness  on  an  Immaterial  and 
collateral  matter.  We  believe  not  Bran- 
dies in  his.  testimony  in  chief  had  stated 
positively  tbat  neither  appellee  nor  Profit 
bad  discussed  the  purchase  of  appellants' 
land  with  blm  prior  to  the  negotiation  had 


directly  with  appellants.  3ach  fact  was  ob- 
viously a  controlling  one.  Tbe  effect  of  the 
admission  testified  to  by  Meader  was  to  im- 
peach him  on  tbat  issue  and  was  admissible 
by  elementary  rule. 

[•]  Tbe  sixth  assignment  of  error  com- 
plains of  tbe  action  of  the  court  in  peremp- 
torily directing  tbe  jury  tbat  if  they  found 
for  ai^ellee  to  assess  the  damage  at  5  per 
cent  of  tbe  purchase  iHrice  of  tbe  land.  The 
court  did  so  instruct  tbe  jury.  There  was 
no  evidence  in  support  of  the  issue  other 
than  the  contract  testified  to  by.  appellee's 
witnesses.  We  understand  the  court's  ac- 
tion to  be  correct,  however,  on  the  theory 
tbat  the  broker  has  earned  and  Is  entitled  to 
payment  of  his  commissions  according  to 
the  contract  when  he  produces  a  purchaser 
with  whom  the  owner,  pending  negotiations, 
directly  makes  a  sale  upon  terms  dissimi- 
lar to  those  spedfled,  but  satisfactory  to 
himself.  Goodwin  v.  Gunter,  supra.  The 
reason  of  the  rule  is  stated  in  the  case  dted 
and  those  which  it  follows. 

[10]  The  thirteenth  assignment  complains 
of  the  action  of  the  court  in  authorizing  a 
verdict  for  appellee,  while  by  the  evidence  It 
appears  tbat  J.  K.  Profit  was  entitled  to  a 
portion  ot  any  sum  recovered.  It  is  shown 
by  evidence  which  we  have  not  stated  here- 
tofore tbat  J.  K.  Profit,  while  not  a  member 
of  appellee  firm,  was  commonly  associated 
with  them  in  sales  and  was  entitled  to  an 
even  division  of  the  commission  sued  for,  If 
collected.  This,  in  our  opinion,  made  Profit 
neither  a  necessary  nor  a  proper  party.  He 
was  not  entitled  to  recover  against  appel- 
lants on  tbe  contract  appellee  alleged,  nor 
could  be  have  recovered  from  appellee  upon 
tbe  contract  with  appellants  His  remedy 
was  against  appellee  upon  an  indQ>endent 
contract  with  It. 

[11]  Tbe  eighteenth  and  nineteenth  as- 
signments complain  of  the  action  of  the  court 
In  entering  Judgment  upcm  the  verdict  of  tbe 
jury  for  8  per  cent,  per  annum  interest  from 
the  date  thereof.  Article  4981,  Vernon's 
Sayles'  Civ.  Stats.,  provides  in  effect  that  nil 
judgments  when  not  entered  up<Hi  contracts 
ascertaining  tbe  rate  shall  bear  6  per  cent 
per  annum  interest  from  and  after  tbe  date 
thereof.  Tbe  Judgment  in  tbe  present  case, 
not  being  upon  such  a  contract,  ebould  have 
borne  the  specified  rate  of  6  per  cent,  and  is 
erroneous  in  that  respect 

Tbe  second,  fourth,  fifth,  seventh,  eight)' 
ninth,  tenth,  eleventh,  twelfth,  fourteenth, 
fifteenth,  sixteenth,  and  seventeenth  assign- 
ments raise  In  various  ways  issues  which 
have  been  determined  by  conclusions  reached 
In  consideration  of  other  assignments,  and 
they  will  therefore  be  overruled. 

The  judgment  of  the  trial  court  will  be 
corrected  so  as  to  provide  for  6  per  cent  per 
annum  interest  from  Its  date,  and  as  correct- 
ed wlU  be  affirmed. 

B«formed  and  affirmed* 
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On  R^earing. 

TALBOT,  J.  We  have  carefully  consider- 
ed the  well-prepared  motion  for  rehearing, 
together  with  the  forcible  and  courteous  ar- 
gnment  of  connsel  in  connection  therewith, 
and  while  we  think  the  state  of  the  evidence 
Is  such  as  would  have  supported  a  verdict 
for  appellant,  it  cannot  he  said  it  will  not 
support  the  verdict  awarded  appellee.  We 
believe  the  evidence,  fairly  considered,  dis- 
closes a  conflict,  and  if  our  conclusion  in 
that  respect  is  correct,  then  appellants  were 
not  entitled  as  matter  of  law  to  verdict. 

It  is  also  contended  by  appellanta  In  their 
motion  for  rehearing  that  In  BelUs  t.  Hann 
k  Kendall,  157  S.  W.  427,  and  in  the  instant 
case,  we  held  that  when,  pendlpg  the  bro- 
ker's negotiations  the  principal  consummates 
the  sale  with  the  purchaser  produced  by  the 
broker,  the  latter  Is  entitled  to  recover  the 
contract  compensation,  and  Is  not  required  to 
rely  upon  the  rule  of  quantum  meruit  by  al- 
leging and  proving  the  reasonable  value  of 
his  services,  and  that  such  holding  is  in  con- 
flict with  oar  holding  in  Martin  t.  JefTries, 
172  S.  W.  151,  which,  in  effect,  holds  that 
when  the  principal,  pending  the  broker's  ne- 
gotiations, consummates  the  sale  with  the 
purchaser  produced  by  the  broker,  the  latter 
may  only  recover  npon  pleading  and  proof  of 
the  reasonable  value  of  bis  services.  The 
point  was  not  involved  in  Bellls  v.  Hann  & 
Kotdall,  the  sole  issue  being  which  of  two 
brokers  produced  the  purchaser,  and  as  a 
consequence  there  is  no  conflict  in  that  case 
and  Martin  v.  Jeffries,  supra.  And,  if  there 
is  a  conflict  in  the  rule  announced  in  the 
latter  case  and  Goodwin  v.  Gunter  (Sup.)  185 
S.  W.  295,  which  we  followed  in  the  Instant 
case,  then  the  reasons  which  may  have  actu- 
ated US  in  announcing  the  rule  laid  down  in 
Uartln  v,  Jeffries  are  without  controlling 
force.  When  Martin  v.  Jeffries  was  decided 
Goodwin  V.  Gunter,  had  not  been  decided, 
but  when  we  decided  the  instant  case  it  had 
been. 

It  Is  further  urged  by  counsel  that  we  re- 
form our  findings  so  as  to  show  as  a  matter 
of  fact  that  the  appellants  did  not  sell  or  at- 
tempt to  sell  the  lands  to  Brandies  Bros,  at 
the  reduced  price  until  the  appellees  had  un- 
mecessfully  completed  their  negotiations.  It 
it  urged  that  we  do  this  because  the  Supreme 
Court  is  bound  by  our  conclusions  of  fact. 
To  80  reform  our  findings  would  be  to  hold 
that  the  evidence  does  not  support  the  judg- 
ment, which  we  are  unwilling  to  do  for  the 
reasons  stated  In  our  original  opinion.  If 
there  is  no  basis  In  the  record  for  our  hold- 
ing, that  issue  can  be  presented  to  the  Su- 
preme Court  in  the  aame  manner  that  the 
findings  of  the  Jury  were  presented  to  this 
court 

We  have  carefully  considered  the  other 
groonds  presented  in  the  motion'  for  rehear- 


ing, and  condude  they  fumisfh  no  grounds 
for  changing  our  original  views. 
The  motion  for  rehearing  is  overruled. 


AVERT  et  al.  ▼.  LLANO  COTTON  SF5ED  OIL 
MILL  ASS'N.    (No.  8631.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
April  30, 1917.    On  Motion  for  Rehear- 
ing, June  2,  1917.) 

1.  Ventte  «=372— Residence  or  Defendants 
^Rkmoval  Ajteb  Suit. 

Where  suit  was  brought  ajirainst  partners 
residing  in  another  county,  and  after  plea  of 
privilege  one  of  them  moved  his  residence  to  the 
county  where  suit  was  brought,  the  plea  was 
properly  overruled  on  plaintiff's  filing  an  amend- 
ed petition  showing  snch  removal. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  {  127.] 

2.  Pahtnebship  «=»11— Obeation— CoMifUNi- 
Tsr  OF  Intebjkst  in  Pbofits. 

If  two  partners  who  were  to  share  in  the 
profits  of  a  venture  joined  with  a  third  person, 
a  partnership  between  the  three  was  established 
by  the  community  of  interest. In  the  profits  as 
such,  although  no  agreement  w,as  made  to  share 
in  losses. 

CEd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  26.] 

3.  Evidence  «s»177— Secondaet  Evidence— 
Grounds  op  Admission. 

Where  one  of  the  defendants  was  plaintiff's 
manager  and  entered  into  a  partnership  with  the 
other  defendants  in  a  cattle  transactioD  and  was 
responsible  for  a  confusion  in  plaintiff's  books  as 
to  the  amount  of  feed  which  had  been  furnished, 
secondary  evidence  to  show  the  amount  of  feed 
furnished  to  feed  the  cattle  in  controversy  was 
admissible. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  ii  557,  570-579.] 

4.  Appeal  and  Ebbob  <S=»882(8)  —Review  — 
Pbejudiciai,  Erbob. 

Admission  of  testimony  of  an  expert  book- 
keeper that  it  was  impossible  to  determine  fh>m 
the  books  the  amount  of  feed  properly  abarge- 
able  was  not  prejudicial  to  the  defendants,  where 
they  were  making  the  identical  contention  in 
their  objection  to  the  admission  of  the  books  in 
evidence. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3597,  3598.] 

5.  Appbal  and  Erbob  «=>637— Bili,  of  Ex- 
CEPTI0N9— Sufficiency— Definitenbss. 

A  bill  of  exceptions  to  the  "books  kept  by 
plaintiff,  including  the  original  scales  tickets  and 
itemused  accounts  and  statements  taken  there- 
from," bnt  which  does  not  show  just  what  books, 
scales  tickets,  and  accounts  were  in  fact  intro- 
duced and  in  no  manner  identifies  them,  was  so 
indefinite  as  to  be  of  itself  a  sufficient  ground  for 
overruling  the  assignment  predicated  upon  the 
ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2784,  2829.] 

6.  Evidence  «=»177  —  Admissibiutx  — Best 
Evidence— EsTOPPEi.. 

As  one  of  the  defendants  was  also  plaintiff's 
manager  and  was  responsible  for  confusion  in 
the  plaintiff's  accounts,  defendants  are  in  no  po- 
sition to  invoke  the  best  evidence  rule  otherwise 
applicable,  and  plaintiff  was  entitled  to  intro- 
duce secondary  evidence  to  prove  such  account 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  557,  570-579.] 
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7.  Affkai,  and  E«rob  <S=»888(S)  —  Ebvmw  — 

Waiveb  of  "Erbob. 
Where  defendants  Introduced  in  evidence  the 
account  which  was  attached  to  plaintiff's  plead- 
ings as  an  exhibit  and  made  a  part  thereof,  they 
waived  their  right  to  complain  of  its  admission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  H  8997,  3598.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; R.  B.  Young,  Judge. 

Suit  by  the  Llano  Cotton  Seed  Oil  Mill  As- 
sociation against  J.  C.  Avery  and  others. 
Judgment  for  plaintiff,  and  tbe  named  de- 
fendant and  another  appeaL  Judgment  as 
to  appellants  affirmed,  and  as  to  other  parties 
left  undisturbed. 

J.  H.  McLean,  of  Llano,  and  Lloyd  H. 
Bums,  of  Ft  Worth,  for  appellants.  Tay- 
lor, Allen  &  Taylor,  of  Henrietta,  and  John 
O.  Miller,  of  Mineral  Wells,  for  appellee. 

DUNKLIN,  J.  The  Llano  Cotton  Seed  OU 
MUl  Association,  a  partnership  firm,  recoT- 
'ered  a  Judgment  against  J.  C.  Avery,  Warl  L. 
Avery,  and  R.  B.  Lattlng  for  a  debt  of  $1,- 
'644,  due  the  plaintiff  for  cattle  feed  alleged 
to  have  been  sold  by  plaintiff  to  the  defend- 
ants, and  from  that  Judgment  J.  O.  and  Earl 
L.  Avery  have  appealed. 

There  were  other  defendants  In  the  suit, 
some  of  whom  were  dismissed  from  the  suit 
and  others  secured  Judgments  in  their  favor. 
As  the  Issues  which  concerned  them  were  in 
no  manner  material  to  the  issues  involved  as 
between  the  other  parties,  those  defendants 
•will  be  no  further  noticed. 

The  plaintiff  firm  was  the  owner  of  a  cot- 
ton seed  oil  mill  in  the  town  of  Llano,  and 
was  engaged  In  manufacturing  and  selling 
<x>tton  seed  meal  and  other  products  of  the 
•cotton  seed,  which  was  bought  and  used  as 
feed  for  fattening  cattl&  In  conjunction 
with  the  mill,  plaintiff  maintained  feeding 
pens  which  were  leased  to  persons  owning 
cattle  and  desiring  to  fatten  them  from  the 
products  of  tbe  mllL  Plaintiff  alleged  that 
the  feed  for  the  value  of  which  the  suit  was 
instituted  was  sold  to  the  two  Averys  and 
Lattlng,  who  were  liable  therefor  as  part- 
ners, and  the  Judgment  was  rendered  in 
plaintiff's  favor  upon  that  theory. 

The  suit  was  Instituted  in  Tarrant  county, 
and  the  first  question  presented  Is  one  of 
venue;  appellants  complaining  that  the  court 
erred  in  overruling  their  plea  of  privilege  to 
be  sued  in  £he  county  of  Llano,  which  is  the 
county  of  their  residence.  In  the  plaintlfTs 
original  petition,  it  was  alleged  that  the  two 
Averys  resided  In  Llano  county,  and  at  that 
time  Letting  was  not  sued.  Later,  by  plain- 
tiff's second  amended  petition.  Letting  was 
also  made  a  party  defendant  and  his  resi- 
dence was  likewise  alleged  to  be  in  Llano 
county.  About  two  months  later,  plaintiff 
filed  a  third  amended  petition  against  the 
same  defendants,  in  which  It  was  alleged 
that,  since  the  filing  of  the  plea  of  privilege 


by  the  defendants  J.  C  and  Earl  L.  Avery, 
the  defendant,  Lattlng  bad  moved  his  place 
of  residence  to  Tarrant  county,  where  he 
then  resided.  The  same  allegation  was  made 
in  plaintiff's  fourth  amended  petition,  upon 
which  the  suit  was  tried. 

It  may  be  noted  here  that  the  residence  of 
defendant  Lattlng  in  Tarrant  county  was  the 
only  basis  for  overruling  appellants'  plea  of 
privilege  to  be  sued  in  Llano  county. 

Appellants  insist  that,  as  it  appears  from 
plaintiff's  ovni  pleadings  Lattlng  did  not  re- 
side in  Tarrant  county  at  the  time  the  suit 
was  first  instituted,  his  change  of  residence 
to  Tarrant  county  did  not  affect  the  right  of 
appellants  to  have  their  plea  of  Jurisdiction 
determined,  according  to  the  status  of  the 
suit  at  the  time  of  its  institution.  In  support 
of  their  contention,  the  appellants  have  cited 
such  cases  as  Ogburn-Dalchau  Lumber  Co.  v. 
Taylor,  59  Tex.  Civ.  App.  442,  126  S.  W.  48; 
Lasater  v.  Walts,  95  Tex.  555,  68  S.  W.  500. 
But  in  our  opinion  those  decisions  have  no 
material  l)earing  upon  tbe  question  now  un- 
der discussion. 

[1]  We  are  of  the  opinion  that,  as  the 
proof  showed  without  controversy  that  Lat- 
tlng was  a  resident  of  Tarrant  county  at  tbe 
time  the  third  amended  petition  was  filed 
and  continued  to  reside  in  that  county  up  to 
the  date  of  trial,  there  is  no  merit  in  the  con- 
tention of  appellants  noted  above.  At  tbe 
time  of  such  amendments  plaintiff  could 
have  dismissed  its  suit  and  Instituted  a  new 
suit,  which  no  doubt  would  have  properly 
fixed  the  venue  of  the  suit  in  Tarrant  county 
as  against  tbe  two  Averys  as  well  as  against 
LatUng,  and,  if  such  a  result  could  have 
been  accomplished  by  filing  a  new  suit,  we 
see  no  reason  why  the  same  result  could  not 
be  accomplished  b.y  tbe  amended  pleadings; 
the  only  difference  being  the  possible  -ques- 
tion of  taxing  costs  against  tbe  plaintiff  ac- 
crued up  to  the  date  of  the  amendment,  and 
It  being  a  well-settled  rule  that  even  a  new 
cause  of  action  may  be  set  up  by  amended 
pleadings.  Ballard  v.  Carmichael,  83  Tex. 
335,  18  S.  W.  734. 

Appellants  insist  further  that  tbe  evidence 
did  not  show  that  the  debt  for  which  Judg- 
ment was  rendered  was  a  Joint  obligation  of 
themselves  and  Lattlng,  but  was  an  individu- 
al debt  of  Lattlng  alone,  and  for  that  reason 
their  plea  of  privilege  should  have  been  sus- 
tained, citing  In  support  of  that  contention 
such  decisions  as  T.  &  P.  Ry.  Co.  v.  Mangum, 
68  Tex.  346,  4  S.  W.  617i  RusseU  &  Co.  v. 
Heitmann  &  Co.,  86  S.  W.  75;  Thomas  Gog- 
gan  &  Bro.  v.  Morrison,  163  S.  W.  U9;  Ste- 
phens V.  First  Nat  Bank,  146  S.  W.  622. 

The  evidence  shows  that  the  defendant 
Lattlng  was  tbe  local  manager  in  charge  of 
plaintiff's  mill  with  authority  to  sell  Its  prod- 
ucts; that  the  two  Averys  owned  82  head 
of  cattle  which  the(y  desired  to  feed;  and 
that  feed  was  furnished  from  plalnttfTs  mill 
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tor  tbat  purpose,  of  the  value  t<x  wUch 
plaintlil  recovered  judgment.  But  according 
to  the  testimony  of  appellante,  supported  by 
that  of  other  witnesses,  It  was  agreed  be< 
tween  themselves  and  Lattlng  tbat  Lattlng 
would  himself,  and  at  his  own  expense,  fur- 
nish the  feed  for  the  cattle,  and  tbat  from 
the  proceeds  of  the  sale  of  the  cattle  after 
the7  were  fattened  appellants  should  receive 
the  cost  price  of  the  cattle,  and  tbat  the 
amonnt  of  such  proceeds  over  and  above  such 
cost  price  would  be  divided  equally  between 
themselves  on  the  one  hand  and  Lattlng  on 
the  other.  However,  Lattlng's  testlmMiy 
TDuld  support  a  finding  that  the  feed  was 
famished  upon  the  Joint  account  of  himself 
and  the  Averys. 

[t]  Kven  though  It  could  be  said  that,  un- 
der the  testimony  offered  by  appellants  them- 
selves, they  and  Lattlng  were  to  share  in  the 
profits  of  the  venture  alone,  a  partnership 
between  them  and  Lattlng  was  clearly  estab- 
lished; for,  as  said  in  Cothran  v,  Marma- 
dnke,  60  Tex.  370: 

"It  is  not  essential  to  constitute  a  partnership 
that  the  parties  were  by  agreemeDt  to  share  in 
the  losses,  but  it  is  sufficient  if  tbey  are  to  have 
a  community  of  interest  in  the  profits  as  such." 

In  tbat  case  the  following  is  quoted  from 
Storey  on  Partnership,  par.  58: 

Tbat  he  who  is  to  take  a  part  of  the  profits 
•hall  by  operation  of  law  be  made  liable  to  losses 
as  to  third  persons,  because  by  taking  a  part  of 
the  profits  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  security  for  the  pay- 
ment of  their  debts." 

To  the  same  effect,  see,  also,  Kelley  v. 
Masterson,  100  Tex.  38,  93  S.  W.  427. 

But,  independent  of  that  conclusion,  the 
testimony  of  appellants  shows  further  an 
agreement  to  share  losses  as  well  as  profits, 
in  that,  under  the  contract  alleged  by  tbem, 
should  the  cattle,  after  being  fattened,  sell 
for  less  than  their  cost  price  to  appellants, 
then  appellants  would  sustain  a  loss,  and 
Lattlng  would  also  sustain  a  loss  in  the  cost 
price  of  the  feed. 

The  feed  so  furnished  was  charged  on 
plaintiff's  books,  kept  by  and  under  the  su- 
pervision of  Lattlng,  to  the  account  of  Earl 
Avery,  one  of  the  defendants,  and  the  proof 
shows  without  controversy  that  none  of  the 
members  of  the  plaintiff  firm  had  any  notice 
at  any  time  of  the  alleged  agreement,  if  any 
there  was,  between  t^e  Averys  and  Latting 
that  Lattlng  was  buying  the  feed  upon  his 
own  individual  account,  and  the  proof  shows 
further  without  contradiction  that  Latting 
had  no  authority  from  any  one  of  the  plain- 
tiff firm  to  make  such  an  agreement.  In 
view  of  the  foregoing  conclusions,  it  follows 
tbat  appellant's  assignment  of  error  to  the 
action  of  the  court  in  refusing  to  sustain 
their  tieti  of  privilege  must  be  overruled. 

[S]  The  teatimony  offwed  by  the  plaintiff 
over  aivellant's  objection,  the  admission  of 
which  is  complained  of  in  the  third  and 
fourth  assignments  of  error,  was  offered  as 
secondary  evidence  to  show  the  amount  of 
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feed  furulsbed  the  cattle  In  controversy,  and 
having  been  made  necessary  by  the  act  of 
Latting,  himself,  in  confusing  the  account 
for  such  feed  with  another  account,  as  here- 
inafter noted,  there  was  no  error  in  its  ad- 
mission. 

It  appears  that  plaintiff's  books  showing 
sales  accounts  were  kept  by  the  defendant 
Lattlng,  assisted  by  H.  F.  McLeod,  who  also 
did  stenographic  work  and  performed  other 
services.  It  also  appears  tbat,  at  the  same 
time  that  the  sales  in  controversy  were  made, 
other  sales  were  made  to  feed  other  cattle 
known  as  the  Avery  and  Talley  cattle.  Lat- 
tlng testified  that  these  two  accoimts  had  be- 
come confused  so  that  it  was  impossible  to 
determine  with  accuracy  from  the  books  the 
particular  Items  of  feed  which  went  to  the 
cattle  In  controversy  and  which  went  to  the 
Avery-Talley  cattla  W.  H.  Jackson,  an  ex- 
pert bookkeeper,  who  was  employed  by  plain- 
tiff to  audit  the  books  and  who  did  audit  the 
same,  was  Introduced  as  a  witness  by  plain- 
tiff and  testified,  as  did  Latting,  tbat  it  was 
impossible  to  determine  from  the  books  the 
amount  of  feed  properly  chargeable  to  the 
two  accounts,  and  further  that  the  majority 
of  the  sales  tickets  for  feed  for  the  Avery 
cattle  were  signed  by  McLeod,  the  assistant 
bookkeeper. 

[4]  Complaint  is  made  of  the  admission 
of  tiiat  testimcmy  of  Jackson,  but  we  fall 
to  perceive  how  it  could  be  said  that  It  was 
prejudicial  to  appellants,  since  they  were 
making  that  Identical  contention  In  their  ob- 
jection to  the  admission  of  the  books  in  evi- 
dence, as  noted  below.  And  no  assignment  is 
presented  to  other  testimony  by  Jackson,  to 
the  effect  that,  after  a  careful  examination 
of  the  books  and  other  data  found  by  him  In 
plaintiff's  office,  the  account  sued  on  was 
correct,  so  far  as  could  be  determined  from 
such   date. 

[*]  Complaint  Is  made  of  the  admission 
in  evidence  of  "the  books  kept  by  plaintiff, 
including  the  original  scales  tickets  and 
itemized  accounts  and  statements  taken 
therefrom."  The  bill  of  exceptions  upon 
which  this  assignment  is  predicated  refers 
to  the  evidence  to  whidi  objection  was  made 
in  the  language  above  quoted,  but  does  not 
show  Just  what  books,  scales  tickets,  and 
accounts  were  In  fact  introduced,  and  In  no 
manner  identifies  them.  The  objections  urg- 
ed to  the  admission  of  the  books  were,  sub- 
stantially, that  the  correctness  of  such  books 
and  other  data  was  not  proven  by  McLeod, 
the  person  who  made  some  of  the  original 
tickets  from  which  the  accoimt  was  made  up. 
The  objection  to  the  evidence  stated  further 
that  McLeod's  testimony  was  available,  but 
there  was  no  showing  in  the  record  that 
such  was  true.  This  lack  of  deflnlteness  in 
the  bill  of  exceptions  is  of  itself  a  sufficient 
ground  for  overruling  the  assignment  predi- 
cated on  the  ruling  now  under  discussion. 

[«]  If,  as  Insisted  by  appellants,  the  two 
accounts  were  ccmfused  to  such  an  extent 
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that  they  did  not  show  a  coi^ct  statement  of 
the  account,  and  If  Lattln^,  one  of  the  part> 
ners,  and '  also  local  tnanager  for  pfeitntltt, 
was  responsible  for  that  confused  condition, 
plaintiff  should  not  In  equity  be  caused  tb 
suffer  a  loss  through  Inability  to  make  the 
proof  according  to  the  general  rules  appli- 
cable in  other  cases.  Under  such  circum- 
stances, the  appellants  are  In  no  i^osltion  to 
Invok^the  best  evidence  rule  otherwise  appli- 
cable, and  are  in  no  position  to  Invoke  the 
best  evidence  rule  otherwise  applicable,  and 
are  in  no  position  to  say  that  plaintiff  should 
not  be  allowed  to  prove  up  the  case  by  the 
best  means  available,  even  though  the  same 
should  be  secondary  evldfenOe;  their  partner 
Latting  being  responsible  for  plaintUTs  in- 
ability to  produce  primary  evidence. 

[7J  Furthermore,  assuming  that  the  bill  of 
exception  had  reference  to  the  account  for 
feed  sold  upon  which  plaintiffs  suit  was  pred- 
icated, then  appellants'  right  to  complain  of 
its  admission  was  waived,  because,  as  shown 
by  the  record,  they  theimselves  introduced  In 
evidence  that  account  which  was  attached  to 
plaintUTs  pleadings  as  an  exhibit  and  made  a 
part  thereof. 

For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled',  and  the  Judgment  com- 
plained of  is  affirmed.  The  judgment  as 
to  other  parties  of  whldi  no  complaint  Is 
made  is  undisturbed. 

On   Motion  for  Rehearing. 

Tn  our  original  opinion  in  the  discussion  of 
the  assignment  to  the  admission  in  evidence 
over  appellants'  objection  of  "the  books  kept 
by  plaintiff,  including  the  original  scales  tick- 
ets and  itemized  accounts  and  statem^jts  tak- 
en therefrom,"  we  said  that  the  bill  of  excep- 
tions to  tliat  action  of  the  court  in  no  maoner 
identifies  the  evidence  so  admitted.  Upon 
further  examination  of  the  bill,  we  find  that 
the  account  so  admitted  was  identified  as  the 
account  sued  on.  To  that  extent  the  state- 
ment in  the  .original  opinion  was  inccwrect, 
but  in  all  other  respects  the  statement  was 
correct.  In  that  the  bill  does  not  Identify  what 
is  termed  the  "original  scales  tickets,"  not 
even  by  a  reference  to  the  statement  of  facts. 

Complaint  is  made  further  that  while  the 
record  shows  that  appellants  Introduced  In 
evidence  defendant's  second  amended  original 
petition,  to  wlilch  the  plaintiff's  account  had 
formerly  been  attached  as  an  exhibit,  It  fur- 
ther shows  that  the  exhibit  itself  was  Intro- 
duced In  e^'ldence  by  the  plaintiff.  A  further 
examination  of  the  record  sustains  that  con- 
tention, and  our  original  oplnl<«  is,  accord- 
ingly, corrected  in.  that  respect.  But  aside 
from  the  corrections  made  we  are  of  the 
opinion  that  the  assignment  of  error  to  the 
admission  of  the  documents  mentioned  was 
properly  overruled  for  other  sufficient  reaaons 
given  in  the  original  <q>Lnlon. 

We  are  of  the  opinion  farther  that  our 


findings  of  fact  already  ntede ;  sufficiently 
cover  the  Issues  upon  Which  appellants  re- 
quest further  findings. 

'  With  the  foregoing  corrections,  the  motion 
for  rehearing  is  overruled. 


CATTLEMEN'S  TRUST  CO,  y.  CANTRELU 

(No.  8662.) 

(Court  of  CivU  Appeals  of  Texas.    Ft  Worth. 

Ma7  26,  1917.) 

1.  Vbndob  ANn  Pttbchaseb  «s»279— Fobeclo- 

SUBE   OF   VENOOB'S   LiUSN  —  NeCBSSlABT    Pab- 
TIES — DeFENDAJJTB. 

Where  the  payee  of  notes  secured  by  a  ven- 
dor's lien  indorsed  them  without  recourse  to  a 
corporation  as  part  payment  for  shares  of  stock, 
and  left  the  purchased  shares  with  the  corpora- 
tion to  secure  the  payment  of  the  notes,  he  was 
not  a  necessary  party  to  a  suit  subsequently  filed 
by  the  corporation  against  the  maker  of  the 
notes  in  which  the  property  was  sold  for  less 
than  the  amount  of  the  notes. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  778-782.] 

2.  CoBPOBATioNs     <S=123(24)  —  Pledge     of 
Stock— Enfobcement— Evidence. 

In  a  suit  to  enjoin  the  disposition  of  shares 
of  stock  held  by  the  defendant  cori>oration  as 
collateral  to  secure  the  payment  of  vendor's 
lien  notes  to  discbarge  balance  due  after  fore- 
closure of  vendor's  Uen, .  evidence  held  not  to 
support  a  finding  that  the  land  was  sold  at  fore- 
closure sale  at  an  inadequate  price. 

3.  Bills  and  Notes  ®=>301  —  Liabiutt  of 

INDOBSEBS— DiSCHJJtGE. 

The  plaintiff  was  not  discharged  as  guaran- 
tor on  the  two  notes  by  reason  of  the  fact  that 
be  was  not  made  a  party  to  the  foreclosure  suit, 
and  hence  the  trial  court  erred  in  awarding  in- 
junctive relief  restraining  the  defendant  from 
selling  or  disposing  of  the  stock  which  was  lia- 
ble for  the  balance  due  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §f  706-721.] 

Appeal  from  Montague  County  Court; 
Homer  B.  Latham,  Judge. 

Suit  for  injunction  by  B.  J.  Cantrell 
against  the  Cattlemen's  Trust  Company  and 
others.  Judgment  for  plaintiff,  and  named 
defendant  appeals.  Reversed  and  rendered, 
denying  injunction  sought. 

A.  H.  Klrby,  of  Abilene,  for  appellant.  W. 
S.  Jameson,  of  Montague,  Paul  Donald,  of 
Bowie,  and  J.  A.  Templeton,  of  Ft  Worth, 
for  appellee. 

BUCK,  J.  Appellee,  as  plaintiff,  filed  suit 
against  the  Cattlemen's  Trust  Company,  the 
First  National  Bank  of  Bowie,  Tex.,  A  E. 
Thomas,  and  T.  C.  Phillips,  as  defendants, 
to  enjoin  them,  and  each  of  them,  from  sell- 
ing or  in  any  manner  disposing  of  or  Incum- 
bering 30  shares  of  stock  In  the  Cattlemen's 
Trust  Company  of  Ft.  Worth,  Tex.,  held  by 
the  First  National  Bank  ot  Bowie  as  col- 
lateral to  secure  the  payment  of  the  first 
two  notes,  designated'  Nos.  2  and  3,  of  a 
series  of  five  vendor's-  Uen  notes  executed 
by  C.  W.  Ratllff  to  appellee  in  part  payment 
of  certain  described  land  conveyed  by  appel- 
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lee  to  BatUff  by  deed  ot  August  .11,  1911. 
The  notes  were  in  the  usual  form,  providing 
for  10  per  cent,  attorney's  fees '  Iri  case  of 
guit,  etc.  Plaiqtiff  below  (urtber  asked  that 
said  30  shares  of  stodc,  <m  final  hearing,  be 
restored  to  him'  free  from  all  claimd  of  de- 
fendants, or  either  of  them.  He  further  al- 
leged that  be  had  sold  and  Indorsed  said 
notes  without  recourse  to  the  defetidant  the 
Cattlemen's  Trust  Company,  and  in  part  pay- 
ment tberefOr  he  was  to  receive  the  30  shares 
of  stock  aforesaid,  said  stock  being  of  the  par 
Talue  of  $10  per  share,  and  represented  at 
the  time  of  making  said  contract  to  be  worth 
the  sum  of  $20  per  share;  that  he  had  re- 
ceived In  full  payment  of  said  notes  the  sum 
of  $500  in  money  and  the  said  30  shares  of 
stock.  lie  further  alleged  that  defendant 
the  Cattlemen's  Trust  Company's  duly  au- 
thorized agent  had  induced  plalnti|I  to  make 
a  written  contract  with  it,  a  copy  of  which 
was  attached  to  plalntifTs  petition  and  mark- 
ed Exhibit  A,  and  that  under  said  agreement 
and  contract  plaintiff  was  Induced  to  place 
the  said  30  shares  of  stock  in  the  First  Na-. 
tional  Bank  of  Bowie  to  be  used  nnd  held  by 
the  bank  in  escrow  as  collateral  to  secure 
the  prompt  payment  of  the  first  two  notes 
of  the  series  mentioned  above.  He  alleged 
that  at  the  time  of  signing  the  said  Instru- 
ment he  did  not  understand  the  same,  and 
that  it  was  given  without  any  additional 
consideration ;  that  on  December  21, 1914,  the' 
defendant  the  Cattlemen's  Trust  Company 
exercised  their  right  of  election  and  declared 
all  of  said  notes  due  and  filed  suit  against 
the  said  0.  W,  Ratllff  and  wife  on  all  of 
said  notes,  asking  a  foreclosure  of  their  said 
lien  against  the  grantees,  and  for  a  Judgment 
for  balance  due  on  said  notes,  including  the 
principal,  interest,  and  attorney's  fees,  and 
recovered  judgment  against  Ratllff  and  wife 
for  the  sum  of  $1,245,  with  Interest  at  10 
per  cent,  and  costs  of  suit,  and  procured 
said  land  to  be  sold  by  the  sheriff  of  Mon- 
tague county  on  March  2,  1916,  for  the  sum 
of  $1,000. 

Plaintiff  alleged  that  said  suit  vyas  institut- 
ed and  prosecuted  to  judgment  and  said  sale 
made  thereunder  without  the  knowledge  or 
consent  of  plaintiff,  and  plaintiff  was  not 
made  a  party  thereto  In  order  to  have  the 
matter  finally  determined,  and  that  he  was 
entitled  to  be  heard  in  said  cause,  as  he 
was  a  necessary  and  proper  party  thereto; 
that  said  land  was  sold  for  a  grossly  inade- 
quate price,  and  if  the  same  had  been  fairly 
sold  and  the  plaintiff  had  been  made  a  pairty 
thereto,  it  would  have,  as  plaintiff  believed, 
sold  tor  oiough  to  pay  said  judgment  in  fulL 
He  further  alleged  that  the  First  National 
Bank,  of  Bowie  was  in  possession  of  said 
30  sbares  of  stock  and  was  holding  same 
under  the  control  of  the  defendants  Phillips 
and  Tliomas,  and  that  the  defendant  the  Cat- 
tlemen's Trust  Company  was  claiming  a  bal- 
ance dae  on  said  j,udgment  in  the  sum  of 
$303.17,  with  Interest,  fiom. March  2, 1913. 


The  .defendants  tbe  First.  Nattonal  Bank  of 
Bowie, and. JnUllips  and  Thomaa  filed  a  dls- 
claimef,  alleging  that  they  were  merely  stake- 
holders and  tendered  the  certificates  of  stock 
into  court.  The  defendant  the  Cattlemen's 
Trust  Company  answered,  denying  generally 
and  specially  the  allegationa  in  plaintiff's  pe- 
tition contained,  and  alleged  that  plaintiff 
had  requested  defendant  to  foreclose  the 
lien  securing. the  notes  described  in  his  peti- 
tion, and  that  plaintiff  had  full  notice  of 
said  snit,  judgment,  .and  sate,  and  was  pres- 
ent at  said  sale,  and  could  have  protected 
himself  at  said  sale,  by  reason  ,  of  which 
plaintiff  was  estoiHted.  to-  question  said  sale, 
or  to  assea-t  any  claim  against  this  defendant. 

Judgment  was  rendered  for  plaintiff  for 
po88e«eion  of ,  the  SO  shares  of  stock  afore- 
said, and  making,  ipermanent  tbe  temporary 
injunction  theretofore  granted  restraining  the 
defendants  from  selling  or  disposing  of  said 
stock,  and  further  ordering  the  defendants 
bank,  Thomas,  and  Phillips  to  deliver  to 
plaintiff  said  stock  and  awarding  the  costs 
of  suit  against  tbe  defendant  the  Cattlemen's 
Trust  Company.  The  Cattlemen's  Trust  Com- 
pany has  appealed. 

Tbe  court  filed  his  findings  of  fact  and 
conclusions  of  law  as  follows:' 

"ladings  of  Fact 

"(1)  I  find  that  on  or  about  the  11th  day  of 
August,  1911,  plaintiflE  sold  and  conveyed  to  C. 
W.  Ratllff  80  acres  of  land  situated  in  Mon- 
tague county,  and  retained  five  vendor's  lien 
notes  against  said  land  for  'the  sum  of  $200 
each,  payable  December  1,  1913,  1914,  1915, 
1916,  191T,  respectively. 

"(2)  I  find  that  on  or  about  the  16th  day  of 
February,  1914,  plaintiff  traded  said  notes  to 
defendant  Cattlemen's  Trust  Company  for  30 
shares  of  stock  in  said  Cattlemeii's  Trust  Com- 


pany, he  receiving  a  difference  of  $5iX)  in  cash. 
"(3)   ----■■—■- 

without  recourse,  but  as  a  part  of  said  trade 


I  find  that  plaintiff  indorsed  said  notes 


plaintiff  guaranteed  the  payment  of  notes  2 
and  3; 

"(4)  I  find  that  the  Cattlemen's  Trust  Com- 
pany, foreclosed  the  lien  on  said  land  and  that 
said  land  was  sold. 

"(5)  I  find  thafB.  J.  Cantrcll  was  not  made 
a  party  to  said  foreclosure  suit. 

"(6)  1  find  that  said  land  was  sold  at  an  in- 
adequate price,  and  that  if  it  had  been  sold  at 
the  market  price  it  would  have,  brought  enough 
to  satisfy  all  of  said  notes. 

"CqnclusioDS  of  Law, 

"I  conclude  as  a  matter  of  law  that  said 
CantreU  should  have  been  made  a  party  to  tlie 
foreclosure  suit,  and  that  he  is  discharged  as 
guarantor  on  the  said  two  notea  by  reason  of 
the  fact  that  he  was  not  made  a  purty  to  said 
suit,  and  that  he  should  recover  said  stock." 

While  appellant  has  presented  In  its  brief 
some  ten  assignments  of  error,  the  control- 
ling question  Is  as  to  whether  or  not  the  ap-' 
pellee  was  a  necessary  party  to  tbe  suit  filed 
by  appellant  against  C.  W.  Ratllff  aud  wife, 
by  which'  he  sought  a  foreclpsure  of  the  ven- 
dor's lien,  against'  the  land  heretofore  me;n- 
tioned. 

The  evidence  discloses  that  the  appellant 
and  appellee,  in  consummation  of  ,  their 
agreement  to  make  the-  trade  pleaded  by'  ap- 
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pellant  and  admitted  by  appellee,  ma'd6  and 
executed  a  written  contract,  reciting  the  sale 
of  the  five  vendor's  Hen  notes  each  In  the 
sum  of  $200,  due  December  1,  W13,  1914, 
1015,  1916,  and  1917,  and  redtlng  further 
that  In  the  sale  of  said  notes  by  Cantrell 
to  the  said  Cattlemen's  Trust  Company,  Can- 
trell had  taken  In  part  payment  therefor 
30  shares  of  stock  of  said  company,  and  that 
the  appraised  value  of  the  said  80  acres 
against  which  the  vendor's  lien  was  reserv- 
ed in  said  notes  and  the  amount  of  said  notes 
showed  the  said  notes  to  be  more  than  60 
per  cent,  of  said  appraised  value,  and  that 
therefore  it  was  agreed  between  the  parties 
that  the  SO  shares  of  stock  should  be  placed 
in  escrow  in  the  First  National  Bank  of 
Bowie  as  collateral  security  for  the  prompt 
payment  of  said  first  two  notes  and  Interest 
at  the  maturity  of  same.  Said  agreement 
further  provided  as  follows: 

"It  is  agreed  and  understood  that  not*  No.  2 
of  said  series  is  to  be  extended  to  mature  De- 
cember 1,  1914.  the  same  as  the  maturity  of 
note  No.  3,  nnd  that,  when  said  notes  Nos.  2 
and  3  have  been  paid  off  and  discharged  by  said 
Ratliff.  then  the  said  First  National  Bank  of 
Bowie  shall  deliver  to  said  Cantrell  the  said  30 
shares  of  stock. 

"It  is  further  understood  and  agreed  that  dur- 
ing the  time  the  said  stock  is  held  in  escrow 
the  said  Cantrell  is  to  be  entitled  to  the  divi- 
dends thereon  the  same  as  it  the  said  stock  had 
been  delivered  direct  to  him. 

"It  is  furtlier  agreed  and  understood  that  in 
the  event  that  said  notes  2  and  3  should  further 
be  extended,  by  mutual  aRreemcnt,  or  other- 
wise, between  said  Cantrell,  Katliff,  and  said 
trust  company,  that  then  said  stock  shall  con- 
tinue to  be  held  in  escrow  until  said  notes  are 
paid,  as  herein  provided. 

"It  is  further  provided  that  in  the  event  that 
said  RatliS  should  default  in  the  payment  of 
any  of  said  notes  and  said  trust  company  be 
compelled  to  foreclo-^e  and  sell  out  the  land, 
and  said  land  should  fail  to  bring  the  amount 
of  the  judgment,  interest,  and  costs,  that  then 
the  said  trust  company  shall  have  the  right  to 
require  either  said  Cantrell  to  pay  the  differ- 
ence, or  to  proceed  to  sell  said  stock,  upon  ten 
days'  notice,  and  apply  the  proceeds  received 
therefrom  to  the  payment  ot  said  difference, 
with  the  return  to  said  Cantrell  of  the  remain- 
der of  such  proceeds,  after  paying  such  differ- 
ence. 

"In  testimony  whereof  witness  our  hands  this 
the  25th  day  of  February,  A.  D.  1914.  B.  J. 
Cantrell.  The  Cattlemen's  Trust  Company  of 
Ft  Worth,  by  A.  L.  Camp,  President." 

It  was  further  shown  without  controver- 
sy that  the  notes  were  transferred  by  Can- 
trell to  the  trust  company  without  recourse, 
and  that  Cantrell  received  $500  in  cash,  and 
was  to  receive  the  30  shares  of  stock  In  ac- 
cordance with  the  contract  which  he  (Can- 
trell) executed  with  the  company.  Cantrell 
further  testified: 

"I  first  subscribed  for  the  stock  with  the 
agent  of  defendant  trust  company  and  offered 
to  indorse  the  notes  without  recourse  and  take 
$500  cash  and  the  30  shares  of  stock  for  the 
notes.  The  agent  of  the  trust  company  told  me 
the  matter  would  have  to  be  submitted  to  the 
company.  Afterwards  the  agent  of  the  com- 
pany came  back  to  me  and  told  me  the  com- 
pany would  not  take  the  notes  unless  I  would 
leave  the  stock  up  to  secure  the  payment  of  the 
first  two  notes.    At  the  same  time  the  agent 


presented  to  nie  the  contract  (Exhibit  A)  which 
the  company  required  before  it  wonld  take  the 
notes,  and  I  signed  same  and  the  agent  left 
with  me  a  copy  of  the  contract  This  contract 
was  signed  by  me  before  I  received  the  $500  in 
cash.  •  •  *  I  did  write  a  letter  to  defend- 
ant trust  conipany  requesting  it  to  foreclose  the 
lien  against  Ratliff." 

This  letter,  written  on  the  letter  bead  of 
Cook  &  Alcorn,  local  attorneys  for  the  ap- 
pellant company,  and  addressed  to  the  Cat- 
tlemen's Trust  Companyi  Is  as  follows: 

"Your  notice  of  the  annual  stockholders'  meet- 
ing of  the  company  for  the  election  of  directors 
for  the  ensuing  year  has  been  received.  It  is 
m^  intention  to  be  present  at  this  meeting,  and 
will  do  so,  unless  something  arises  to  prevent 
me,  and  in  that  event  I  will  appoint  a  proxy. 

"Referring  to  the  notes  I  sold  the  company, 
payable  to  me  and  executed  by  C.  W.  Ratliff, 
It  does  not  appear  that  there  is  much  probabil- 
ity that  Mr.  Ratliff  will  ever  be  able  to  pay  this 
place  out  He  has  let  at  least  20  acres  of  the 
land  in  cultivation  lay  out  this  year,  and  has 
in  cotton  about  18  or  20  acres,  and  cotton  on 
this  is  not  very  good.  Has  had  picked  out  four 
bales  and  is  holding  them  at  home,  probably 
mortgaged,  and  will  get  about  one  bale  more. 
He  is  letting  the  fence  go  to  the  bad.  I  under- 
stand that  this  party  is  saying  that  he  can  stay 
on  this  place  in  spite  of  me  or  the  company. 
It  would  appear  from  what  I  have  beard  that 
he  intends  to  stay  on  this  place  as  long  as  he 
can  and  get  the  rents,  or  rather  what  ne  can 
make,  without  paying  anything  and  get  off 
when  he  has  to. 

"Tour  very  truly,  B.  J.  CantrelL" 

Appellee  further  testified: 
•  "I  saw  and  talked  to  Mr.  W.  W.  Cook,  at- 
torney at  Montague,  before  he  brought  the  suit 
of  foreclosure  for  defendant  trust  company,  and 
told  him  to  go  ahead  with  the  foreclosure.  I 
talked  with  Mr.  Cook  about  the  matter  after 
the  suit  was  filed  and  knew  the  suit  had  been 
filed.  I  was  present  in  person  at  the  sale  of 
the  land  by  the  sheriff,  but  did  not  bid  on  the 
land  and  took  no  action  of  any  kind  to  make 
the  land  bring  the  amount  of  the  judgment  I 
knew  that  the  land  was  boxight  in  by  Paul  Don- 
ald for  $1,000.  So  far  as  I  know  or  remember, 
there  was  but  one  bid  for  the  land  and  that 
was  by  Paul  Donald." 

It  was  shown  that  in  the  application  made 
to  the  trust  company  for  the  sale  of  the  notes 
described  plaintiff  stated  as  follows: 

"And  I  hereby  swear  that  the  consideration 
paid  for  the  aforesaid  property  by  the  said  C. 

W.  Ratliff  was  $1,200.00,  of  which  $ was 

paid  in  cash  and  $1,200.00  in  promissory  notes, 
of  which  one  has  been  fully  paid  and  canceled." 

Paul  Donald  testified: 

"I  bought,  the  land  at  said  sale  for  $1,000 
cash.  •  •  •  There  was  no  other  bid  for  the 
land  than  mine.  I  think  the  land  was  worth 
$1,200  to  $1,400.  I  think  my  bid  of  Sl.OOO 
cash  was  a  fair  price  for  the  land  for  cash,  but 
it  was  worth  what  I  sold  it  for  part  cash  and 
part  on  time." 

[1]  We  do  not  think  appellee  was  a  proper 
or  necessary  party  to  the  salt  filed  by  the  ap- 
pellant company  against  C.  W.  Ratliff  and 
wife.  By  his  Indorsement  of  the  notes  with- 
out recourse  be  specially  declined  to  assume 
any  responsibility  as  a  party  thereto,  and  he 
was  not  bound  thereon,  except  by  the  very 
act  of  transferring  them  he  engaged  that  they 
were  what  they  purported  to  be,  to  wit.  the 
valid  obligation  of  the  parties  whose  names 
were  apon  the  notes.    HIb  liability  as  such 
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indorser  without  reooufse  would  be  restrict- 
ed to  the  following  iostances:    (1)  If  any  of 
the  prioV  slgnatares  were  not  genuine;  (2) 
if  the  notes  were  Invalid  between  the  original 
imrtles  because  of  IJie  want  or  Illegality  of 
the  consideration ;  (3)  If  any  prior  party  was 
Incompetent ;  or  (4)  the  indorser  was  without 
title.     1  Daniel  on  Negotiable  Instruments, 
S  670,  p.  742.    lu  the  absence  of  any  of  these 
contingencies,  and  none  are  shown  or  claim- 
ed la  the  Instant  case,  the  appellee,  had  be 
been  made  a  party  to  the  foreclosure  suit, 
could  have  successfully  pleaded  his  transfer 
of  the  notes  without  recourse  and  his  right 
to  dismissal  with  his  costs.     No  judg^nent 
could  have  been  obtained  against  Mm.    And 
it  is  an  elementary  rule  that  no  person  should 
be  made  a  party  who  has  no  interest  In  the 
suit  and  against  whcHn,  if  brought  to  a  hear- 
ing, no  decree  can  be  had.    Ryburn  v.  Getz- 
daner,  1  Posey,  349,  citing  Story's  Eq.   PI. 
S  231.    And  the  question  of  whether  or  not 
plaintifr  in  the  foreclosure  suit  wonid  hare 
the  right  to  subject  the  30  shares  of  stock  to 
the  payment  of  any  balance  due  said  plain- 
tiff would  not  arise  and  could  not  be  deter- 
mined until  the  sale  nnder  the  foreclosure 
had  been  effected.    The  question  of  Cantrell's 
liability,  or  that  of  bis  shares  of  stock,  on  the 
contract  between  him  and  the  appellant  com- 
pany, would  depend  on  whether  or  not  the 
land    under   the  foreclosure    suit  sold    for 
enough  to  satisfy  the  Judgment,  and  nntil 
that  question  was  determined  Cantrell  or  his 
stock  was  in  no  sense  liable.    Furthermore, 
it  appears  from  the  record,  and  without  con- 
troversy, that  the  suit  for  foreclosure  was 
brought  at  the  instance  of  the  appellee,  and 
with  bis  fnll  knowledge,  and  that  he  was 
present  at  the  sale  thereunder,  and  that  he 
failed  to  bid  for  the  land. 

[2]  We  are  farther  of  the  opinion  that  the 
finding  of  the  court  that  the  land  sold  for  an 
inadequate  price  is  not  supported  by  the  evi- 
dence. The  evidence  shows  that  the  land  was 
sold  by  ai^tellee  to  RatUff  for  $1,200,  all  on 
time.  Paul  Donald,  the  purchaser  under 
the  foreclosure  sale,  testified: 

"I  think  my  bid  of  $1,000  cash  was  a  fair 
price  for  the  land  for  cash,  but  it  wea  worth 
what  I  sold  it  for  part  cash  and  part  on  time." 

Plaintiff  testified  that  the  land  was  worth 
from  $1,200  to  $1,400  at  the  time  it  was  sold 
by  the  sheriff.  There  is  no  contention  that 
the  officer  seUing  the  land  was  authorized  to 
accept  other  than  cash  therefor,  and  as  the 
only  evidence  as  to  the  value  of  the  land  for 
cash  is  that  the  amount  bid  wa^  a  fair  price 
for  the  land,  we  are  of  the  opinion  that  the 
sale  shows  to  have  been  made  for  a  fair  and 
adequate  price.  Irrespective  of  the  question 
as  to  whether  appellee  was  a  necessary  party 
to  the  foredosure  suit,  it  follows  that  appel- 
lant's first  assignment  of  error  must  be  sus- 
tained and  the  judgment  of  the  trial  court 
reversed. 


II]  Inasmuch  as  we  hold  that  the  trial 
court  erred  in  concluding  as  a  matter  of  law 
that  the  appellee  should  have  been  made  a 
party  to  the  foreclosure  suit,  and  inasmuch 
as  such  conclusion  of  law  by  the  trial  court 
was  the  basis  of  the  Judgment  rendered,  it 
follows  that  the  appellee  was  not  discharged 
as  guarantor  on  the  two  notes  t»y  reason  of 
the  fact  that  he  was  not  made  a  party  td 
the  foreclosure  suit,  and  that  the  trial  court 
erred  in  awarding  the  injunctive  relief  pray- 
ed for  by  appellee. 

The  judgment  of  the  trial  court  Is  reversed, 
and  Judgment  here  rendered  for  appellant 
denying  the  injunction  sought 


TEXAS  &  P.  RY.  CO.  v.  JONES  et  at 
(No.  8686.) 

(C!onrt  of  CSvil  Appeals  of  Texas.     Ft.  W<wth. 

April  7,  1917.     Rehearing  Denied 

May  12,  1917.) 

1.  Appeai,  and  Errob  «=>1027  —  Harmless 
Ebbob — Refusal  to  Request. 

The  refusal  of  a  requested  charge  on  the 
subject  of  accident  in  action  for  deceased's 
death  at  a  railroad  crossing  was  harmless,  where 
under  the  evidence  and  other  instrnctions  the 
result  would  have  been  the  same  bad  the  request 
been  granted. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4033.] 

2.  Railroads  «=>39S(4)— Injtbt  to  Person 
ON  Track  —  Contribuiory  Neqlioence  — 
Evidence. 

Evidence,  that  deceased  had  discovered  the 
approaebiog  train  which  killed  him  and  ran 
along  the  track  towards  a  cattle  guard  and 
crossing  tended  to  show  that  deceased  was 
guilty  of  contributory  negligence. 

[Bd.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  §{  1360,  1361.] 

3.  Ra'ILBoads  <S=»398(3)— iNJtTBT  to  Person 
ON  Track— Precaution*— EviDEKOB. 

Evidence  held  sufficient  to  show  that  loco- 
motive engineer  could  have  reasonably  anticipat- 
ed that  deceased  might  fall  into  a  cattle  guard, 
and  that  engine  might  overtake  him  before  he 
reached  the  street  crossing,  thus  justifying  re- 
fusal of  an  instruction  that  the  ennneer  was  un- 
der no  duty  to  attempt  to  stop  the  train  until 
deceased  fell  into  the  cattle  guard. 

[Ed.   Note.— For  other  cases,   see  Railroads. 
Cent.  Dig.  {  1359.] 

4.  Railroads  «s»397(9)— Injury  to  Pbrson 
ON  Track— Admission  of  Evidence— Oper- 
ation OF  Locomotive. 

Where  plaintiflf  had  pleaded  negligence  of 
railway  company's  employes  in  operating  train, 
expert  evidence  showing  that  under  the  circum- 
stances it  was  improper  to  reverse  the  engine 
was  admissible. 

[Ed.   Note.-.-For  other   cases,   see   Railroads. 
Cent.  Dig.  §  1353.] 

5.  Railroads  <g=>400(8)— Injury  to  Person 
ON  Track— Question  fob  Jury— Operation 
or  Locomotive, 

The  question  of  whether  an  engineer  exer- 
cised due  care  in  attempting  to  stop  locomotive 
to  avoid  an  impending  accident  was  for  the  jury. 
[Ed.   Note.— For  other   cases,   see  Railroads. 
Cent.  Dig.  |  1376.] 
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6.  Death  «=a99(4)— Railttat  Accident— Ex- 
cessive Dauages. 

A  judgment  of  $20,000  for  the  death  of  a 
stock  dealer  aged  46  years  with  a  life  expec- 
tancy of  24.5  years,  who  was  a  generous  pro- 
vider, and  who  left  surviving  him  a.  wife  and 
five  children,  held  not  to  be  grossly  excessive, 
and  the  fact  that  deceased  had  some  indebted- 
ness or  that  his  two  oldest  daughters  were  near- 
ing  their  maturity  was  immaterial,  since  a 
daughter's  expectancy  of  pecuniary  help  from 
an  indulgent  father  is  not  to  be  limited  to  the 
years  of  her  minority,  especially  when  unmar- 
ried, and  in  most  cases  her  expectancy  may  ex- 
tend up  to,  if  not  beyond,  tho  hour  of  the  faUier's 
death. 

[Bd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  is  12B,  126,  129.] 

7.  Judgment  <^=>199(1)  —  Notwithstanding 
Vebdiot— Special,  vebdict. 

Where  a  special  verdict  was  rendered,  the 
court  could  not  render  a  judgment  non  obstante 
veredicto  in  view  of  Rev.  St.  art  1990,  making 
it  the  duty  of  the  court  to  render  judgment 
thereon  unless  such  verdict  be  set  aside  and  a 
new  trial  granted,  and  article  1994,  providing 
that  a  judgment  must  conform  to  the  pleading, 
the  nature  of  the  case  proved,  and  the  verdict; 
and  the  court  had  but  two  alternatives,  either 
to  set  aside  Uio  verdict  and  grant  a  new  trial, 
or  to  render  jadgment  in  accordance  with  the 
verdict. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  367,  374,  375.] 

8.  RAlLBOADS  ^=398(1)— SuEFiciENoy  o»  Evi- 
dence  TO   SUPPOBT    vebdict. 

In  action  for  deceased's  death  on  tho  track, 
evidence  held  sufficient  to  sustain  a  verdict  for 
plaintiff. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §i  1356,  1363.] 

Appeal  from  District  Court,  Denton 
Oovinty;   0.  F.  Spencer,  Judge. 

Suit  by  J.  B.  Jones,  as  executor  of  B.  G. 
Bradford,  and  otbers,  against  the  Texas  & 
Pacific  Railway  Company.  Judgment  of 
$20,000  for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Head,  Dlllard,  Smith,  Mazey  &  Head,  of 
Sherman,  and  H.  R.  Wilson,  of  Denton,  for 
appellant  Sullivan  &  Hill,  of  Denton,  and 
Garden,  Starling,  Garden,  Hemphill  &  Wal- 
lace, of  Dallas,  for  appellees. 

CONNER,  C.  J.  This  suit  was  Instituted 
In  the  district  court  of  Denton  county  by  J. 
B.  Jones,  as  the  executor  of  B.  G.  Bradford, 
against  the  Texas  &'  Pacific  Railway  Com- 
pany, to  recover  damages  on  account  of  the 
death  of  said  Bradford,  who  was  run  over 
and  killed  by  one  of  defendant's  trains  In 
the  city  of  Pilot  Point  That  portion  of  the 
track  where  deceased  was  killed  runs  north 
and  south  through  the  dty  of  Pilot  Point.  It 
had  long  been  used  by  pedestrians  going  to 
and  from  the  business  portion  of  the  city. 
The  deceased  resided  on  the  west  side  of  the 
tracks,  and  had  lived  In  Pilot  Point  many 
years.  About  9:35  a.  m.  on  the  morning  of 
November  6,  1914,  he  was  walking  north  on 
defendant's  track,  when  a  regular  passenger 
train  of  defendant,  due  at  Pilot  Point  at  9:38 
a.  m.,  approached  him  from  the  south,  and  In 


attempting  to  cross  a  cattle  guard  at  a  pub- 
lic street  crossing  he  fell  into  It  and  was  run 
over  by  said  passenger  train  and  instantly 
klUed.  , 

The  grounds  of  negligence  alleged  were: 
That  the  train  was  run  at  an  excessive  rate 
of  speed,  that  the  employes  operating  the 
train  failed  to  exercise  ordinary  care  to  ke^ 
a  lookout  for  persons  on  the  track,  and 
that  said  employes  discovered  that  deceased 
had  fallen  Into  the  cattle  guard  and  realized 
bis  danger  and  peril,  and  by  the  use  of  the 
means  at  hand  could,  by  the  exercise  of  due 
care,  have  slackened  the  speed  of  the  train 
sufficiently  to  have  given  dececused  time  to 
extricate  himself  frcun  the  cattle  guard  and 
get  off  the  track,  or  to  have  stopped  the 
train  before  reaching  that  point,  but  that 
they  failed  to  use  said  means  to  avoid  In- 
Jurying  and  killing  deceased. 

The  defendant  answered  by  the  general 
denial,  a  specific  denial  of  each  material 
allegation  In  the  plaintiff's  petition;  that 
the  death  of  deceased  was  caused  by  his  own 
n^ligence  in  continuing  on  the  track  with 
knowledge  of  the  approach  of  the  train  in 
ample  time  to  have  left  the  track;  that  the 
employ^  operating  the  train  saw  deceased 
on  the  track  and  gave  him  warning  of  the 
ai^roach  of  the  train  by  soimdlng  whistles 
and  ringing  the  bell,  and  had  reason  to  be- 
Ueve  and  did  believe  that  he  heard  the  warn- 
ings and  could  and  would  leave  the  track  be- 
fore the  train  reached  him ;  that  the  deceas- 
ed was  not  In  any  danger  until  be  fell  Into 
the  cattle  guard,  and  that  as  soon  as  he  fell 
they  saw  him,  and  realized  his  danger,  and 
Immediately  used  all  the  means  they  had  to 
stop  the  train  and  avoid  striking  deceased, 
but  could  not  do  so;  and  that  the  deceased 
falling  into  the  cattle  guard  was  a  thing 
that  was  not  expected  or  reasonably  antic- 
ipated by  the  employ^,  and  his  death  was 
therefore  directly  and  proximately  caused  by 
an  accident 

The  court  withdrew  from  the  Jury  all 
Issues  of  fact  as  to  liability  except  the  Issue 
of  discovered  peril,  which  he  submitted  in  the 
form  of  special  Issues.  The  H>eclal  issues 
with  the  answers  of  the  Jury  thereto  are  as 
follows: 

"(1)  IMd  the  engineer  of  the  defendant  rail- 
way company  operating  the  engine  which  struck 
the  deceased,  B.  G.'Bradford,  discover  and  real- 
ize the  dangerous  and  perilous  situation  of  the 
deceased  before  the  engine  struck  himV" 

To  which  the  jury  answered:   "Xes." 

"(2)  If  you  have  answered  the  first  question 
in  the  affirmative,  then  you  will  answer  the  fol- 
lowing question,  to  wit:  After  the  engineer  op- 
erating the  engine  discovered  and  realized  the 
perilous  and  dangerous  situation  deceased,  Brad- 
ford, was  in,  could  he,  by  the  uso  of  all  the 
means  at  hand,  consistent  with  the  safety  of 
himself,  die  engine,  and  train,  and  persons  there- 
on, have  stopped  or  slackened  the  speed  thereof 
and  avoided  killing  him?" 

To  which  the  jury  answered:   "Tea." 

"(3)  If  you  have  answered  the  first  question 
in  the  affirmative,  then  you  will  answer  the  fol- 
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lowing  qnesHon,  to  wit:  After  he  discovered 
and  realized  the  dangerous  and  perilous  situa- 
tion of  the  deceased,  Bradford,  did  the  engineer 
operating  such  engine  fail  to  exercise  ordinary 
care  to  use  all  the  means  at  hand  consistent 
with  the  saiety  of  himself,  the  engine,  and 
train,  and  the  persons  riding  thereon,  to  stop 
the  engine  tmd  to  prevent  injuring  said  Brad- 
ford?' 

To  which  the  jury  answered:  "Yes." 

Id  addition  to  the  special  issues-  the 
court,  at  appellant's  request,  also  gave  the 
following  instnictlons: 

"No.  3.  In  connection  with  an  explanation  of 
qoestions  Nos.  1,  2,  and  3  in  the  court's  main 
<*»iTe,  you  aro  instructed  that,  if  the  deceased, 
Bradford,  knew  that  the  train  was  approaching, 
and  it  reasonably  appeared  to  the  engineer  that 
be  had  such  knowledge  and  could  leave  the 
track  and  get  out  of  the  way  of  the  train,  then 
tie  engineer  had  the  ri^ht  to  assume  that  he 
would  leave  the  track  in  time  to  avoid  being 
struck  by  the  train,  and  further  had  the  right 
to  act  on  said  assumption  and  continue  to  ran 
tiie  train  until  such  time  as  he  actually  dis- 
«)irere<1  and  realized  that  deceased  either  would 
or  could  not  leave  the  track  and  get  out  of  the 
way  of  the  train. 

''Xo.  4.  Before  you  would  bo  authorized  to 
answer  question  No.  3  of  the  main  charge  of 
'he  court  in  the  affirmative,  the  burden  rests 
iinon  the  plaintiffs  to  show  by  a  preponderance 
of  the  evidence,  which  means  the  greater  weight 
and  degree  of  credible  testimony,  that  the  eu^i- 
UM-r  operating  the  engine  on  the  occasion  in 
question  discovered  and  realized  that  deceased, 
Bradford,  was  in  a  dangerous  and  perilous  po- 
sition, and  that  after  such  discovery  and  reali- 
zation of  the  peril  and  danger  of  the  deceased 
the  engineer  failed  to  exercise  ordinary  care  to 
n.^  all  means  he  had  at  hand,  consistent  with 
the  safety  of  the  train  and_  the  passengers  there- 
on, to  stop  the  engine  and  avoid  striking  and 
injuring  deceased,  and,  unless  this  is  done,  you 
will  answer  said  question  'No.'     •     •     • 

"No.  o.  If  yon  find  and  believe  from  the  evi- 
dence that  the  whistle  on  the  engine  was  sound- 
ed when  the  train  was  such  a  distance  south  of 
the  deceased  as  that  deceased  would  have  had 
time  and  opportunity  to  have  left  the  track  bo- 
fore  it  reached  him,  and  if  you  further  believe 
from  the  evidence  that,  instead  of  leaving  the 
track,  he  remained  thereon  and  continued  to 
travpl  north  with  a  view  of  getting  off  the  track 
at  Main  street  crossing,  and  if  you  further  be- 
lieve from  the  evidence  that  it  was  not  nntil 
be  fell  into*  the  cattle  guard  at  Main  street 
crossing  that  the  engineer  discovered  and  realiz- 
ed that  he  was  in  a  position  of  peril  and  danger, 
then  the  engineer  was  not  under  duty  of  mak- 
ing any  effort  to  stop  the  train  until  deceased 
fell  into  the  cattle  guard." 

Upon  the  verdict  of  the  Jnry  aa  returned 
the  court  entered  up  a  Judgment  for  the 
plaintiff  in  the  sum  of  $20,000,  apportioned  as 
follows: 

"To  Mary  S.  Bradford,  85,000.00;  to  Herbert 
Bradford,  $4,500.00:  to  Robert  Bradford,  $4,- 
500.00;  to  Miss  Florine  Bradford,  $1,500.00; 
to  Miss  Lillie  Bradford.  $2,000.00;  to  Miss 
JeweU  Bradford,  $2,500J)0." 

From  that  Judgment  the  defendant  has 
duly  prosecuted  an  appeal. 

[1]  Appellant  first  assigns  error  to  the  ac- 
tion of  the  court  in  refusing  the  defendant's 
requested  charge  as  follows: 

"Was  the  death  of  the  deceased,  Bradford, 
the  result  of  an  accident? 

"In  connection  vith  and  in  explanation  of 
the  above  question  you  are  instructed  that  by 
the  word  'aoddont,'  at  used  herein,  is  meant 


where  a  thing  occurs  unintentionally  and  with- 
out negligence  of  any  one  directly  causing  same." 

The  Issue  of  accident  was  pleaded  by  the 
defendant  and  In  the  brief  of  the  appellant 
the  testimony  Is  reviewed  for  the  purpose  of 
showing  that  the  Issue  of  accident  was  rais- 
ed by  the  evidence.  But  If  It  be  admitted 
that  the  Issue  of  accident  was  raised,  we 
yet  think  the  error  of  the  court,  if  any.  In 
refusing  the  requested  charge,  Is  not  one 
which,  under  our  rules,  will  require  a  rever- 
saL  To  constitute  reversible  error,  It  must  be 
one  such  as  In  our  opinion  "amounted  to  such 
a  denial  of  the  rights  of  the  appellant  ns  was 
reasonably  calculated  to  cause,  and  probably 
did  cause,  the  rendition  of  an  improper  Judg- 
ment in  the  case,"  etc.  See  rule  62a  (149  S. 
W.  x)  for  the  government  of  the  Courts  of 
CU-tl  Appeals;  Flynn  v.  Radford  Gro.  C!o., 
174  S.  W.  902;  Braun  v.  Hickman,  176  S.  W. 
879.  Considering  the  requested  instruction 
from,  tills  viewpoint.  It  will  be  noted  that, 
under  the  charge  and  explanation  herewith 
given,  there  could  properly  have  been  no  find- 
ing that  the  death  of  the  deceased  was  the 
result  of  an  "accident"  without  a  determina- 
tion that  there  was  no  negligence  "of  any 
one"  directly  causing  the  death. 

[2]  One  of  the  witnesses,  Bettle  Drake, 
who  placed  herself  In  a  favorable  i>osltlon  to 
witness  the  circumstances  Involved,  testified 
that: 

"He  [deceased!  was  looking  forward  until  hie 
got  to  the  cattle  guard,  then  he  looked  back 
over  his  shonlder,  and  kept  walking  and  steppetl 
into  the  cattle  guard." 

This  with  other  testimony  tending  to  show 
that  the  deceased  had  probably  shortly  be- 
fore descovered  the  approaching  train,  and 
thereupon  ran  In  the  direction  of  the  cattU 
guard  In  order  evidently  to  attain  the  public- 
street  crossing  Just  beyond,  would  tend  to 
show  that  the  deceased  himself  was  guilty 
of  negligence,  under  the  circumstances. 
There  was  also  evidence,  as  will  be  herein- 
after more  particularly  shown,  which  un- 
doubtedly tended  to  show  that  the  operatives 
of  the  engine  which  ran  over  and  killed  the 
deceased  were  guilty  of  negligence  after  hav- 
ing discovered  the  deceased's  perilous  posi- 
tion. The  Issue  of  appellant's  negligence  aft- 
er the  discovery  of  the  deceased's  perilous 
position  was  fully  and  fairly,  as  It  seems  to 
us,  submitted  to  the  Jui7,  particularly  when 
considered  In  connection  with  the  explana- 
tory charges  requested  by  appellant's  counsel 
and  given  by  the  court.  The  Issue  of  ap- 
pellant's negligence  thus  presented  was  based 
upon  and  determined  by  the  Jury  in  the  ap- 
pellee's favor,  as  will  be  seen  by  a  considera- 
tion of  the  special  Issues  with  the  answers 
of  the  Jury  thereto,  as  hereinbefore  set  out. 
If  these  findings  must  be  supported,  as  we 
will  later  have  occasion  to  consider,  theu 
we  are  confronted  with  the  Judicially  deter- 
mined fact  that  there  was  at  least  negligence 
on  the  part  of  the  operatives  of  appellant's 
engine,  which  proximately  causeil  the  death 
of  the  deceased.    It  is  altogether  improbable. 
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we  think,  that  the  Jury  would  have  thus 
found  in  favor  of  appellee  under  the  charges 
submitted,  and  at  the  same  time  rendered  a 
verdict  favorable  to  appellant  uiK)n  the  same 
Issue  necessarily  Involved  in  the  requested 
charge.  The  error  therefore,  If  any,  what- 
ever else  may  be  said  in  answer  to  the  as- 
signment, did  not,  in  the  language  of  the  rule, 
amount  "to  such  a  denial  of  the  rights  of 
the  appellant  as  was  reasonably  calculated  to 
cause,  and  probably  did  cause,  the  rendition 
of  an  improper  judgment."  The  assignment 
win  accordingly  be  overruled. 

[3]  By  another  assignment  appellant  in- 
sists that  the  court  should  have  given  its 
requested  special  charge  No.  7,  which  reads 
as  follows: 

"No  duty  rested  upon  the  engineer  to  attempt 
to  stop  the  train  until  deceased,  Bradford,  fell 
into  the  cattle  ^ard." 

The  Inslsteuce  is  that  it  appears  by  the 
"nndisputed  evidence"  that  the  deceased  was 
not  In  a  "perilous  position"  until  he  fell  into 
the  cattle  guard. 

The  engineer,  among  other  things,  testified, 
in  substance,  that  he  was  sitting  in  his  proper 
position  on  the  right  side  of  the  engine  in 
the  cab  keeping  a  lookout,  and  could  see 
down  the  track;  that  he  first  saw  deceased 
when  he  was  some  250  or  275  feet  from  the 
Main  street  crossing,  where  he  was  killed 
walking  between  the  rails  going  north ;  that 
at  this  time  he,  the  engineer,  was  some  1,000 
to  1,500  feet  south  of  the  deceased  running  at 
the  rate  of  about  12  or  15  miles  an  hour; 
that  he  then  blew  the  crossing  whistle ;  could 
not  tell  whether  deceased  noticed  the  sound  of 
the  whistle  at  that  time  or  not;  that  when 
the  train  was  about  900  feet  south  of  de- 
ceased he  blew  the  whistle  again,  regular 
crossing  whistle;  blew  it  for  the  crossing, 
but  could  not  tell  whether  deceased  noticed 
the  blowing  of  the  whistle  at  that  time ;  that 
he  next  blew  the  station  whistle  when  the  train 
was  about  600  feet  from  the  deceased;  that 
when  he  blew  the  station  whistle  the  deceas- 
ed had  gotten  within  150  feet  of  the  Main 
street  crossing;  that  just  after  the  station 
whistle  was  given  the  deceased  started  to 
walk  faster,  which  led  the  witness  to  be- 
lieve that  he  had  heard  the  whistle ;  that  the 
train  was  then  speeding  between  12  or  15  miles 
an  hour;  that  when  the  front  of  the  engine 
got  within  about  ilOO  feet  of  the  crossing  at 
Main  street,  where  the  deceased  was  killed, 
and  deceased  was  within  about  40  feet  of  the 
crossing,  witness  blew  the  stock  whistle 
which  is  a  rapid  sharp  toot  of  the  whistle 
five  or  six  times ;  that  when  the  stock  whistle 
was  blown  deceased  then  started  to  run  in 
the  same  direction  he  was  going  up  the  track ; 
that  when  the  witness  blew  the  station  whis- 
tle when  deceased  was  about  600  feet  north 
of  the  engine  he  quickened  his  pace  and  be- 
gan to  walk  faster,  which  made  the  impres- 
sion on  the  witness'  mind  that  he  heard  the 
whistle  and  he  was  looking  for  him  to  get 
off  the  track;  that  all  be  bad  to  do  was  to 


step  off;  that  when  the  stock  whistle  was 
blown  and  deceased  did  not  get  off  the  track, 
but  started  to  run,  witness  was  of  the  Impres- 
sion that  the  purpose  of  the  deceased  was 
to  get  off  at  the  crossing ;  he  ran  up  the  track, 
and  when  he  got  to  the  cattle  guard  he  fell 
in  It ;  the  engine  was  then  about  100  feet  from 
him  when  he  fell  into  the  cattle  guard :  that, 
when  the  deceased  fell  into  the  cattle  guard, 
witness  put  the  brakes  Immediately  into 
emergency  position,  which  gave  all  the  power 
he  had,  and  he  then  Immediately  oiK>ned 
the  sand  lever,  and  then  reversed  the  engine ; 
that  he  made  his  best  efforts  and  did  all  he 
could  to  stop  the  train  after  deceased  fell  In- 
to the  cattle  guard,  but  could  not  stop  it  be- 
fore it  struck  the  deceased. 

Other  testimony  perhaps  might  be  cited  of 
the  same  tendency,  but  it  will  be  observed 
from  the  testimony  of  the  engineer,  the  sub- 
stance of  which  on  this  point  we  have  stated, 
that  the  engineer  must  have  been  flonie  150 
to  200  feet  south  of  the  deceased  when  the 
deceased  heard  the  stock  whistle  and  began 
to  run  up  the  track,  presumably  between  the 
rails  towards  the  cattle  guard  and  crossing. 
The  engineer  says  that  his  impression  at  the 
time  was  that  the  purpose  of  the  deceased 
was  to  get  off  at  the  crossing.  Other  evi- 
dence was  to  the  effect  that  the  engineer  had 
been  engaged  in  operating  trains  over  the 
track  at  the  place  in  question  for  many 
years,  and  thus  must  have  known  of  the  pre- 
cise location  and  condition  of  the  cattle  guard 
in  question.  A  reasonable  inference  is  that  the 
engineer  then  knew  that  the  deceased  was  not 
going  to  leave  the  track,  even  though  he 
might  have  been  able  to  so  do.  If  so,  the 
evidence,  as  It  seems  to  us,  undoubtedI.v  was 
sufDcient  to  raise  the  issue  that  the  deceased 
from  the  very  time  he  began  to  run  up  the 
track  was  in  a  perilous  position,  for  the  engi- 
neer and  others  testified  that  at  the  rate  of 
speed  the  engine  was  traveling  It  would  not 
be  stopped  under  300  or  400  feet  It  cannot 
be  said,  we  think,  as  a  matter  of  law,  that 
the  engineer  could  not  have  reasonably  antic- 
ipated that  the  deceased  might  fall  into  the 
cattle  guard,  or  that  the  engine  would  over- 
take the  deceased  before  he  reached  the 
road  crossing.  It  is  also  iierhaps  worthy  of 
notice  that  In  the  special  Instruction  request- 
ed by  appellant  and  given  by  the  court  no 
attempt  was  made  to  restrict  the  jury  in 
determining  the  precise  moment  when  the  en- 
gineer first  discovered  the  deceased  to  be 
in  a  perilous  position.  At  all  events,  ne 
think,  under  the  evidence,  the  InstnictloM 
given  were  preferable  to  the  rejected  charge 
under  consideration. 

[4,  {]  Under  appellant's  proposition  under 
Its  third  assignment  of  error  it  is  Insit:tt>d 
that  the  court  erred  In  pennitting  certain 
witnesses  to  testify  to  the  effect  that,  under  the 
circumstances  and  conditions  at  the  time  de- 
ceased was  killed,  in  stopping  the  train  they 
would  not  reverse  the  engine,  because  to  do 
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so  would  decrease  tbe  retardlDK  effect  ratber 
tban  to  increase  it,  for  the  reason  that  no 
such  issue  of  negligence  was  presented  in 
the  pleadings.  We  And  no  error  in  the  court's 
raling  in  tJils  respect,  however.  The  appellee 
pleaded  In  various  forms  that  the  operatives 
of  the  train  failed  to  exercise  ordinary  care 
to  avoid  injuring  the  deceased,  and  the  evi- 
dence objected  to  was  relevant  to  this  issue. 
The  CTgineer  in  suiq;>ort  of  appellant's  con- 
tention that  due  care  was  exercised  was  per- 
mitted to  testify,  among  other  things,  that  he 
did  reverse  the  engine.  Whether  or  not  in  so 
dolnir  he  exercised  due  care  was  a  questlim 
for  the  Jury,  and  it  was  entirely  proper,  as 
we  consider,  for  appellee  to  show,  If  he  could, 
that  a  reversal  of  the  engine  under  the  cir- 
cumstances was  not  the  carefnl  or  prudent 
thing  to  do.  It  Is  tencelvable  that  a  Jury 
might  find  that  It  was  not  the  proper  thing 
to  do  under  the  clrcnmstances,  and  yet  fni^ 
ther  find  from  all  of  the  evidence  that  the 
engineer  on  the  whole  did  exerdse  ordinary 
care.  In  other  words,  the  question  relating 
to  the  revei-sal  of  the  engine  was  not  of  it- 
self an  issue  of  liability,  but  one  of  the  evi- 
dentiary circumstances  not  necessary  to  plead 
proper  for  consideration  in  determining  the 
issue  of  liability  which  undoubtedly  was  al- 
leged. 

[•]  It  Is  further  urged  that  the  verdict  and 
Judgment  against  defendnnt  Is  so  "grossly 
excessive"  as  to  show  conclusively  that  the 
Jury  were  influenced  by  passion  or  prejudice. 
Tliere  was  evidence  tending  to  show  that  the 
deceased  at  the  time  he  was  killed  was  46 
years  of  age,  with  a  life  expc<;tancy,  accord- 
ing to  a  standard  mortality  table,  of  24.5 
years;  that  he  vi-as  a  stock  dealer  whose 
profits  ran  "from  $300  to  $500  or  $600  per 
month,"  which  was  equally  divided  with  his 
partner;  that  he  was  kind,  affectionate,  and 
helpful  to  his  wife  and  children ;  to  the  sui^ 
vlvlng  widow,  Mrs.  Mary  S.  Bradford,  the 
deceased  had  been  married  about  3  years, 
and  of  this  union  were  born  the  minors,  Her- 
bert and  Robert,  2  years  and  11  months  old, 
respectively,  at  their  father's  death;  that  the 
deceased  was  a  generous  provider,  their  year- 
ly household  expenses  being  something  like 
$2,200;  that  his  oldest  daughter,  Florine 
Bradford,  about  20  years  old  when  her  fa- 
ther was  killed,  first  finished  her  educational 
training  in  the  high  school  at  Pilot  Point, 
and  then  went  to  Texas  Christian  University 
in  Ft.  Worth  during  the  years  1912-13,  after 
which  Florine  part  of  the  time  taught  siAool 
and  part  of  the  time  remained  at  home;  that 
the  father  paid  the  expenses  of  Florine  while 
attending  her  schools  and  while  at  home, 
supporting  her  and  paying  for  her  cloQiing. 
She  testified  that: 

"When  I  needed  any  millinoiy  or  notions  I 
usually  would  get  them  and  have  them  charged. 
•  *  •  When  I  needed  any  spending  money 
I  would  get  it  from  my  father. 

I^UIe  Bradford  was  about  18  years  old 
when  her  father  died.    She  was  required  by 


her  tbther  to  attend  school,  and  graduated 
at  the  Pilot  Point  High  School  the  year  of 
her  father's  death.  Jewell  Bradford  was  but 
about  16  years  old  at  the  time  her  father 
died.  The  evidence  shows  that  the  father 
took  great  interest  in  all  of  his  children,  ad- 
vising and  admonishing  them  "as  to  what 
thlni^  were  proper  and  what  things  were  Im- 
proper." He  did  not  drink,  chew,  or  smoke, 
and  on  the  whole  we  do  not  think  it  can  be 
■aid  that  the  verdict  was  excessive,  especial- 
ly to  an  extent  which  Indicated  passion  or 
prejudice  on  the  part  of  the  Jury.  The  mere 
fact  that  the  deceased  had  some  Indebtedness 
or  that  the  two  oldest  girls  were  nearing 
their  maturity  does  not  affect  our  conclusion. 
A  daughter's  expectancy  of  pecuniary  help 
from  a  kind  and  Indulgent  father  Is  not  to  be 
limited  to  the  years  of  her  minority,  especial- 
ly when  unmarried.  On  the  contrary,  in 
most  cases  her  expectancy  may  extend  up  to 
if  not  beyond  the  hour  of  his  death.  Ft 
Worth  &  N.  O.  R.  Co.  v.  Wallace,  74  Tex.  581, 
12  S.  W.  227 ;  G.,  a  &  S.  F.  By.  Co.  v.  Dor- 
sey,  66  Tex.  148,  18  S.  W.  444;  O.,  H.  &  8. 
A.  By.  Co.  V.  Gibson.  38  S.  W.  480;  T.  &  G. 
By.  Co.  V.  HaU,  58  Tex.  Civ,  App.  698,  126  S. 
W.  71  (writ  of  error  denied). 

[7]  Appellant's  final  assignment  of  error 
(the  fifth)  Is  that: 

"'The  court  erred  in  ovemiling  defendant's 
motion  to  set  aside  the  verdict,  and,  notwith- 
standing the  verdict,  enter  judgment  for  de- 
fendant" 

Under  our  practice  In  all  cases  the  Judg- 
ment of  the  court  must  conform  to  the  plead- 
ing, the  nature  of  the  case  proved,  and  the 
"verdict,  If  any,"  etc.  Revised  Statutes,  art 
1994.  And  In  cases  where,  as  here,  there  Is 
a  "special  verdict  of  the  Jury,"  It  is  made  the 
duty  of  the  court  "unless  the  same  be  set 
aside  and  a  new  trial  granted,  to  render 
judgment  thereon."  Revised  Statutes,  art 
1990.  Under  this  latter  article  partleularlj- 
the  court  cannot  properly  render  a  Judgment 
non  obstante  veredicto,  as  sought  in  appel- 
lant's motion,  which  the  court  overruled. 
The  court  had  but  two  alternatives:  First, 
to  set  the  verdict  aside  and  grant  a  new 
trial;  or,  second,  to  render  judgment  upon 
and  In  accordance  with  the  verdict  It  could 
not  decline  to  pursue  either  course 'and  ren- 
der judgment  contrary  to  the  verdict.  Scott 
V.  Bank,  66  S.  W.  485,  and  authoriUea  there- 
in cited. 

[•J  In  the  case  before  us  It  is  not  even 
contended  that  the  verdict  as  returned  does 
not  authorize  the  judgment.  The  verdict  un- 
doubtedly does  so.  It  cannot  therefore  be 
said,  we  think,  that: 

"The  court  errod  in  overruling  defendant's 
motion  to  sot  aside  the  verdict,  and,  notwith- 
standing the  verdict  enter  judgment  for  de- 
fendant" 

But  giving,  as  we  should  perhaps  do  in 
view  of  the  size  of  the  verdict  the  assign- 
ment the  most  favorable  cwistructlon,  and 
interpreting  it  as  appellant  has  done  in  its 
proposition  thereunder,  as  one  attach*  ug  the 
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verdict  as  contrary  to  the  overwhelming  pre- 
ponderance of  the  testimony  and  unsupported 
by  the  evidence,  >Ye  nevertheless  think  that 
both  the  assignment  and  proposition  should 
be  overruled.  The  evidence  has  partially 
been  stated.  All  of  it,  however,  has  been 
carefully  considered.  In  addition  to  what 
we  have  stated,  at  least  two  witnesses  whose 
qualiflcation  as  experts  seems  ample  testifled 
to  the  effect  that,  with  the  air  and  equip- 
ment shown  by  the  evidence  to  be  under  the 
control  of  the  engineer,  the  locomotive  could 
have  been  stopped  within  less  than  100  feet 
after  the  peril  of  the  deceased  was  undoubt- 
edly discovered.  Henry  Orr  testifled,  among 
other  things,  that: 

"When  the  engine  was  150  or  200  feet  away 
from  deceased,  the  engineer  blew  a  warning 
whistle  at  him,  that  is,  three  or  four  short  blasts 
of  the  whistle.  That  when  the  engineer  blew 
the  warning  whistle  deceased  commenced  run- 
ning north  down  the  track  between  the  rails 
and  stepped  in  the  cattle  guard." 

The  engineer  himself,  as  we  have  seen, 
places  his  engine  "about  100  feet"  from  the 
deceased  when  he  fell  In  the  cattle  guard. 
J.  V.  Paul  testified  to  a  wide  experience  as 
a  locomotive  engineer  and  as  connected  with 
electrical  and  locomotive  engine  operations, 
and  gave  It  as  his  opinion  that  under  tihe 
conditions  existing  at  the  time  of  the  acci- 
dent the  train  could  be  stopped  in  "from  65 
to  80  feet."  The  witness  J.  W.  O'Brien  tes- 
tifled that  he  had  an  experience  of  about  12 
yean  as  a  locomotive  engineer,  and  that  in 
his  opinion  the  train  under  the  conditions 
existing  'icould  be  stopped  in  from  80  to  85 
feet"  So  that,  considering  the  evidence  as 
a  whole,  we  entertain  no  doubt  of  its  suffi- 
ciency to  sustain  the  verdict  of  the  jury  on 
every  issue  submitted  to  it 

All  assignments  of  error  are  accordingly 
overruled,  and  the  Judgment  aiSrmed.  . 


TOUVAB  v.  BEAUMONT  TRACTION  OO. 

(No.  208.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
June  7,  1917.) 

Apfeai,  und  Ebbob  <e=>758(3)  —  Briefs  — 

Rules  of  Coukt— Statute. 
Where  appellant's  brief  is  not  in  conformity 
with  rules  24  and  25  of  the  Court  of  Civil  Ap- 
peals (142  S.  W.  xii)  and  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  1612,  in  that  it  does  not  set 
out.  the  particular  error  in  the  action  of  the 
court  with  sufficient  certainty  to  Identify  it,  and 
makes  no  reference  to  the  page  in  the  transcript 
on  which  motion  for  new  trial  is  made,  the  brief 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3093.] 

Appeal  from  District  Court,  Jefferson 
County;   W.  H.  Davidson,  Judge. 

Suit  by  C.  R.  Tolivar  against  the  Beaumont 
Traction  Company.  From  the  judgment, 
plaintiff  appeals.    Affirmed. 


Howth  &  Adams  and  F.  O.  Vaughn,  all  of 
Beaumont,  for  appellant  Orgaln,  Butler  & 
Bolinger,  of  Beaumont  for  appellee. 

KING,  J.  Appellant  sued  appellee  for 
damages  to  an  auto  trud£,  the  result  of  a 
collision  between  said  truck  and  appellee's 
street  car.  Final  judgment  was  rendered  by 
the  court  in  appellant's  behalf  in  the  sum  of 
$478.02. 

Appellant's  brief  is  not  in  accordance  with 
the  rnles  of  this  court,  in  that  it  violates 
rules  24  and  25  of  the  Court  of  C^vil  Appeals 
(142  S.  W.  xii)  for  the  government  of  the 
preparation  of  briefs,  in  that  it  does  not  set 
out  the  particular  error  in  the  action  of  the 
court  with  sufficient  certainty  to  identify 
same,  and  no  reference  to  the  page  or  mo- 
tion for  new  trial  or  in  the  transcript  is 
made.  The  record  discloses  that  appellee 
asked  for  a  new  trial,  and  no  inoticm  for  new- 
trial  was  made  by  appellant.  No  assignment 
of  error  was  filed  in  the  trial  court  by  appel- 
lant before  he  took  out  the  transcript  and  an 
inspection  of  the  record  discloses  that  the 
assignment  complained  of  in  appellant's  brief 
is  not  contained  in  the  record. 

Appellant's  brief  not  being  in  conformity 
with  the  rules  of  this  court  and  article  1612 
of  Vernon's  Sayles'  Texas  Civil  Statutes,  the 
same  cannot  be  considered  by  the  court;  and, 
there  being  no  fundamental  errors  of  law 
apparent  of  record,  the  Judgment  of  the  lower 
court  is  affirmed. 


OILMORE  et  al.  v.  LADBLL  et  aL 

(No.  7906.) 

(Court  of  CSvil  Appeals  of  Texas.    Dallas.    May 

26,  1917.    Rehearing  Denied  June  23,  1917.) 

1.  Appeal  amd  £}bbob  ^=91188  —  Rioht  to 
Mandate. 

Either  party,  after  decision  of  an  appeal  by 
the  Court  of  Civil  Appeals,  had  a  right  to  pro- 
cure the  issuance  of  a  mandate. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
E>rror,  Cent  Dig.  §  4643.] 

2.  APPEAt  AND  Ebbor  «=»1188— FAH-inw  TO 
Pbocube  Mandate— Statute. 

Where  judgment  against  defendant  was  re- 
versed, if  he  desired  to  have  the  matter  retried 
in  the  same  action,  he  should  have  procured  issa- 
ance  of  mandate  within  12  months  of  the  deci- 
sion of  the  Court  of  Civil  Appeals,  as  required 
by  Rev.  St  1911,  art  1559,  and.  having  n<!g- 
lected  to  do  so,  as  did  plaintifFs,  defendant  can- 
not, in  action  by  him,  take  advantage  of  dis- 
missal of  the  former  case  from  the  docket  for 
the  then  plidntiffs'  failure  to  secure  issuance 
of  mandate;  the  parties  stand  as  though  no  suit 
was  ever  brought,  and  former  plaintiffs'  cause 
of  action  is  not  barred  by  reason  of  not  pro- 
curing issuance  of  mandate  within  12  months. 

[EM.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {  464S.]  . 

Appeal  from  District  Court  Dallas  County; 
E.  B.  Muse,  Judge. 

Suit  by  J.  O.  Oilmbre  and  otheis  against 
J.  L.  Ladell  and  others.  From,  a  judgment 
for  defendants,,  plaintiffs  appea).     Affirmed. 


'4ts»For  other  cases  see  satce  topic  ana  KST-MVUBER  In  all  Ker-Nnmbered  Dlgtetaasid  Indazea  ' 
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B.  G.  Steter,  of  Waco,  for  appellants. 
Murpby  W.  Townsend,  of  Dallas,  for  appel- 
lees. 

RAINEY,  O.  J-  This  Is  an  appeal  from  a 
jnd^ment  denying  appellants  a  mandatory 
Injunction  to  deliver  over  to  appellants  the 
possession  of  certain  real  estate  situated  In 
the  city  of  Dallas. 

TIte  material  facts  are  that  the  title  of 
the  lot  or  parcel  of  land  is  in  the  name  of 
appellant  Glfmore.  There  Is  standing  on  It 
a  church  house  which  is  possessed,  occupied, 
and  used  by  appellees,  the  congregatioa  of 
the  Mt  Hose  Baptist  Church,  which  is  an 
onincorporated  religious  body  of  negroes.  In 
the  year  1907  the  congregation  of  the  Mt 
Rose  Baptist  Church  brought  a  suit  in  the 
district  court  of  Dallas  county  against  J.  Q. 
GUmore,  one  of  the  appellants,  asking  for  a 
decree  adjudging  that  said  congregation  was 
the  beneficial  and  equitable  owner  of  said 
pnqjerty,  and  removing  cloud  on  title  claim- 
ed to  exist  on  account  of  the  record  title  be- 
ing in  Gilmore's  name.  Said  cause  was  styl- 
ed "L.  K  Brown  et  aL  v.  J.  G.  GUmore,"  No. 
2781c,  was  tried  In  the  Sixty-Eighth  district 
court  of  Texas,  Dallas  county,  and  resulted 
in  a  verdict  and  judgment  in  favor  of  the 
congregation  and  against  GUmore.  From 
this  Judgment  Ollmore  appealed;  the  case 
was  transferred  from  the  Court  of  Civil  Ap- 
peals for  the  Fifth  Supreme  Judicial  Dis- 
trict to  the  Court  of  Civil  Appeals  at  San 
Antonio,  which  on  October  23, 1912,  rendered 
judgment  reversing  the  judgment  of  the  trial 
court  and  remanding  the  cause  for  a  new 
trial.  Said  case  is  reported  in. GUmore  v. 
Brown,  150  S.  W.  964.  On  Kovember  20, 
1912,  said  Court  of  Civil  Appeals  overruled 
the  motion  for  rehearing  presented  on  behalf 
of  the  congregation,  and  plaintiffs  in  said 
suit  failed  to  take  out  a  mandate  from  said 
Court  of  Civil  Appeals.  After  more  than 
a  year  bad  elapsed  from  the  date  said  motion 
for  rehearing  was  overruled,  J.  G.  GUmore, 
the  appellant  in  that  cause,  obtained  a  cer- 
tificate from  the  clerk  of  said  Court  of  ClvU 
Appeals  showing  thsit  no  mandate  had  been 
taken  out  within  12  months  after  said  mo- 
tion for  rehearing  was  overruled,  which  cer- 
tificate was  filed  by  GUmore  in  said  Slxty- 
ElRhth  Judicial  district  court,  and  thereupon 
said  court  dismissed  said  cause  from  the 
docket  thereof.  The  defendants  in  this 
cause,  acting  In  the  capacity  of  a  church 
organization,  are  now  in  possession  of  the 
property  in  controversy. 

A  decision  of  the  question  involved  re- 
quires a  construction  of  article  1559,  R.  S. 
1911,  and  the  legal  effe«;  to  be  given  the 
same.    Said  article  Is  as  follows: 

"In  cases  which  are,  by  the  Supreme  Court, 
or  Courts  of  Civil  Apppals,  reversed  and  re- 
manded, no  mandate  shall  be  taken  out  of  either 
of  said  courts  and  filed  in  the  court  wherein  said 
cause  originated,  unless  such  mandate  shall  be 
so  taken  out  within  the  period  of  twelve  months 
after  the  rendition  of  final  judgment  of  .the  Su- 


preme Court,  or  Court  of  CSvU  Appeals,  or  the 
overruling  of  a  motion  for  rehearing.  And  if 
any  cause  is  reversed  and  remanded  by  the  Su- 
preme Court,  or  Court  of  CivU  Appeals,  and  if 
the  mandate  is  not  taken  out  within  twelve 
months  as  hereinbefore  provided,  then,  upon  the 
filing  in  the  court  below  of  a  certificate  of  the 
clerk  of  the  Supreme  Court,  or  Court  of  CivU 
Appeals,  that  no  mandate  has  been  taken  out, 
the  case  shall  be  dismissed  from  the  docket  of 
said  lower  court." 

The  proposition  submitted  by  appellants  is: 

"The  statute,  cited  is  one  of  limitation,  and 
when  the  time  for  the  issuance  of  a  mandate  in 
any  cause  shall  expire,  under  its  operation  lim- 
itation is  complete  against  said  cause  of  ac- 
tion." 

In  support  of  this  proposition  the  case  of 
Scales  V.  Marshall,  96  Tex.  140,  70  S.  W. 
945,  is  cited.  That  case  merely  holds  that 
the  statute  of  Umltatlon  of  12  months  ap- 
plies to  the  issuance  of  a  mandate  from  an 
appeUate  court,  and  in  no  wise  construes  the 
effect  of  the  statute  further  than  to  an- 
nounce that  upon  the  issuance  of  a  certificate 
by  the  appeUate  court  that  "cause  of  action 
shaU  be  dismissed  from  the  docket  of  the 
lower  court,"  which  is  but  foUowing  the 
wording  of  the  statute. 

[1]  The  judgment  of  the  appeUate  court 
did  not  adjudge  the  rights  of  either  party 
to  the  suit,  but  merely  reserved  It  for  a  new 
trial  upon  errors  of  proceeding,  and  the  only 
thing  that  could  be  done  as  far  as  that  par- 
ticular action  was  concerned  was  to  dismiss 
it,  which  leaves  the  parties  without  any 
right  settled,  and  the  effect  of  such  a  pro- 
ceeding is  as  though  no  suit  had  been  in- 
stituted. Either  party  to  the  suit  had  a  right 
to  procure  the  issuance  of  a  mandate. 

[2]  The  reversal  of  the  case  was  favorable 
to  appellant,  and  if  he  desired  to  have  the 
matter  retried  under  the  former  action  he 
should  have  procured  the  Issuance  of  a  man- 
date within  the  12  months,  but,  having  neg- 
lected to  do  so,  he  cannot  take  the  advan- 
tage here  sought  of  the  dismissal  from  the 
docket  of  the  case,  but  the  parties  stand  as 
though  no  suit  had  ever  been  brought. 

No  case  of  our  Supreme  or  appellate  courts 
has  been  cited  placing  such  a  construction 
upon  our  statute  as  here  contended  for  that 
we  know  of.  The  appellee  cites  two  authori- 
ties from  Illinois,  which  construe  a  similar 
statute  of  that  state,  to  wit:  Bradshaw  t. 
Atkins,  110  lU.  323,  and  Koon  v.  Nichols,  85 
in.  155.  In  the  Bradshaw  Case,  110  III.  323, 
where  the  court  passed  u^n  the  Illinois  stat- 
ute, it  said: 

"As  the  statute  provides  that  if  neither  party 
to  a  cause  which  is  remanded  by  the  Supreme 
Court  shall  file  a  transcript  of  the  remanding 
order  in  the  court  from  which  the  cause  was  re- 
moved, within  two  years  from  the  time  of  the 
making  of  the  final  order  of  reversal,  the  cause 
shall  be  considered  as  abandoned,  and  no  further 
action  shall  be  had  therein  (Rev.  St.  c.  110, 
i  84),  it  is  Insisted  that  the  failure  to  file  the 
remanding  order  within  the  time  prescribed  is  a 
bar  to  the  maintenance  of  this  suit.  There  is 
clearly  nothing  in  this  point.  All  the  effect  of 
not  filing  the  transcript  of  the  remanding  or- 
der witlun  the  time  ia,  that  it  is  an  abandon- 
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ment  of  that  particular  case,  and  not  a  bar  or 
abandonment  of  the  rishts  involved  in  the  case." 

In  principle  this  holding  Is  In  point,  from 
which  we  hold  that  defendants'  cause  of  ac- 
tion was  not  barred  by  reason  of  not  procur- 
ing the  issuance  of  a  mandate  within  12 
months,  and  for  that  reason  we  conclude 
that  appellants  were  not  entitled  to  a  manda- 
tory Injunction;  but  If  they  are  mtltled  to 
redress  they  must  seek  some  other  remedy. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 


BOSS  v.  HATNES.     (No.  8580.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Wrath. 

March  31,  1917.    Rehearing  Denied 

May  5,  1917.) 

1.  Vendob  and  PvjtCnABEK  ^s»112(l)— Dkveo- 
TivE  Title— Bight  to  Rescind. 

Where  a  vendor,  who  has  agreed  to  deliver 
a  full  and  sufiScient  warranty  deed  when  the 
purchaser  has  paid  $150,  continues  unable,  on 
demand,  to  make  a  deed  to  the  property  clear 
of  any  incumbrance  thereon  for  more  than  a 
year  after  the  appointed  time,  the  purchasei- 
may  rescind  the  contract  and  recover  the  money 
paid  by  him. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  199,  200.] 

2.  Vendob  and  Pubchaser  ®=9lll  —  Defko- 
TiVE  Title— Right  to  Rescind. 

The  right  of  a  purchaser  under  a  contract 
for  the  sale  of  real  estate  to  rescind  a  contract 
and  recover  the  money  paid  by  him  on  account 
of  the  purchase  price,  because  of  the  failure 
of  the  vendor  to  tender  a  full  and  sufficient  war- 
ranty deed  at  appointed  time,  cannot  be  destroy- 
ed by  a  subsequent  tender  of  such  a  deed  at 
the  trial  of  the  suit  for  rescission. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  198.] 

3.  Vendor  and  Pubchasbb  «=>254(1)— Rbmb- 
DiEa— LiiEN  FOB  Purchase  Money. 

In  an  action  by  purchaser  to  rescind  a 
contract  for  the  sale  of  real  estate  and  to  re- 
cover the  purchase  price,  an  equitable  lien  may 
properly  be  decreed  to  secure  its  repayment. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §{  634,  641, 648, 649, 661.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty, R.  B.  Young,  Judge. 

Action  by  Dan  W.  Haynes  against  D.  S. 
Ross.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

A.  C.  Heath,  of  Ft  Wortb,  for  appellant. 
T.  W.  Dunn,  of  Ft.  Worth,  for  appellee. 

DUNKLIN,  J.  D.  S.  Ross  entered  Into  a 
written  contract  with  Dan  W.  Haynes  to  sell 
him  a  certain  lot  In  the  city  of  Ft.  Worth; 
the  purchase  price  of  the  lot  being  |350,  pay- 
able $10  In  cash  and  $5  each  succeeding 
month  until  the  full  amount  was  paid.  The 
contract  stipulated  that  when  the  sum  of 
$150  was  paid  on  the  purchase  price,  then 
Ross  would  execute  to  the  purchaser  and  the 
,  purchaser  would  accept  "a  full  and  sufficient 
warranty  deed"  to  the  property,  retaining 
the  vendor's  lien  for  any  unpaid  balance  then 
due.    After  Haynes  had  paid  $250  under  that 


contract,  he  Instituted  this  salt  to  recover 
the  amount  he  bad  paid  upon  allegations  of 
a  breach  of  the  contract  on  the  part  of  the 
seller  to  execute  to  him  a  deed  in  accordance 
with  the  terms  of  the  contract,  and  from  a 
judgment  in  his  favor  awarding  him  that 
relief,  Ross  has  prosecuted  this  appeal. 

[1  ]  The  proof  showed  without  controversy 
that  after  Haynes  had  paid  $150  on  his  con- 
tract to  purchase,  he  w^t  to  the  office  of  the 
defendant  and  applied  to  the  defendant's 
agent  In  charge  of  his  business' for  a  deed  of 
conveyance  to  the  lot  In  accordance  with  the 
terms  ct  the  contract.  At  that  time  Ross 
was  absent  from  the  state,  and  Haynes  was 
advised  by  the  agent  to  continue  his  pay- 
ments In  view  of  the  fact  that  Ross  .was  not 
then  in  a  position  to  make  a  deed  to  the  proi>- 
erty  clear  of  any  prior  Incumbrances  thereon, 
as  there  was  an  outstanding  mortgage 
against  the  property.  Haynes  acted  upon 
that  advice,  and  continued  the  monthly  pay- 
ments under  the  contract  until  the  payments 
made  by  him  aggregated  the  sum  of  $250. 
He  then  made  further  efforts  to  procure  a 
deed  from  Boss,  but  was  unable  to  do  so  by 
reason  of  the  absence  of  the  latter  from  the 
dty.  He  wrote  a  letter  to  Ross,  which  was 
long  delayed  in  reaching  him,  but  when  it 
was  received  Ross  replied  by  letter,  stating, 
In  effect,  that  he  would  furnish  plaintiff  a 
deed  as  soon  as  he  could  procure  a  release  of 
the  prior  mortgage  lien  which  covered  the 
lot  and  other  property.  But  the  record  fur- 
ther shbws  that  the  release  proposed  was  not 
secured  by  Ross  until  about  17  months  there- 
after, and  more  than  a  year  after  the  Insti- 
tution of  this  suit  According  to  testimony 
offered  by  Ross,  after  he  returned  to  FL 
>yorth  he  made  several  efforts  to  find  Haynes 
with  the  intention  to  tender  him  a  deed  and 
also  a  release  of  the  prior  lien,  but  was  un- 
ble  to  find  hlin.  But  the  evidence  further 
shows  without  contradiction  that  at  that 
time  plaintiff  had  elected  to  rescind  the  con- 
tract for  failure  of  Boss  to  comply  with  its 
terms  and  to  claim  the  return  of  the  pur- 
chase money  paid  by  him  under  the  contract 
Under  the  undisputed  facts  as  stated,  Haynes 
undoubtedly  had  the  right  asserted  by  blm  to 
rescind  the  contract  and  to  sue  for  the  re- 
covery of  the  money  paid,  and  hence  there 
was  no  error  In  the  peremptory  instruction 
by  the  court  to  the  Jury  to  return  a  verdict 
in  plaintiff's  favor  for  that  amount 

[2]  The  suit  was  instituted  on  October  14, 
1914,  after  the  plaintiff  had  claimed  the 
right  of  rescission.  Upon  the  trial,  which 
was  on  March  27,  1916,  the  defendant  ten- 
dered to  the  plaintiff  a  deed  reciting  a  con- 
sideration of  $250  paid  and  the  execution  by 
Haynes  of  a  promissory  note  for  $100,  which 
shows  to  have  l)een  acknowledged  by  Ros-s 
on  March  15,  1916,  12  days  before  the  trial 
of  the  suit.  This  tender  was  refused.  Ross 
further  testified  that  the  holder  of  the  prior 
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mortgage  against  tite  property,  wjilcb  cov- 
ered other  property  as  well,  had  agreed  with 
him  to  release  this  lot  from  the  Uen  upoo  the 
payment  of  $100,  and  in  his  testimony  be  re- 
ferred to  an  Instrument  In  writing,  shown  to 
him  by  counsel  interrogating  blm,  as  such  a 
release  so  executed  by  mortgagee,  wbl(A  he 
says  was  dated  December  17,  1915,  and  the 
statement  of  ^acts  also  contains  a  statement 
by  Ross'  counsel  upon  the  trial  of  the  suit,  to 
the  effect  that  he  also  tendered  to  plaintiff 
that  release.  But  tbe  release  Itself  is  not 
shown  in  tbe  statement  of  facts,  and  we  can- 
not say  whether  or  not  It  was  legally  suffi- 
cient to  clear  that  lot  of  the  prior  lien.  And 
we  win  say  further  in  passing  that  it  does 
not  seem  that  coonael  for  plaintiff  question- 
ed Its  sufficiency  upon  the  trial,  If  such  a  re- 
lease was  In  fact  tendered.  Ross  further  tes- 
tified that  be  had  been  ready,  willing,  and 
able  at  all  times  to  procure  this  release,  but 
there  Is  no  proof  that  be  ever  actually  ten- 
dered to  plaintiff  either  a  deed  or  tbe  release 
prior  to  the  trial. 

If,  as  found  by  us  already,  Haynes  bad  tbe 
right  to  rescind  tbe  contract  and  to  sue  for 
the  purchase  money,  as  he  elected  to  do,  that 
rli^t  could  not  be  destroyed  by  the  subse- 
quent tenders  made  upon  tbe  trial  of  tbe 
suit  more  than  17  months  after  tbe  Institu- 
tion of  the  suit. 

Tbe  foregoing  general  observations  are 
made  without  regard  to  assignments  Noe.  1, 
13,  and  30,  presented  in  appellant's  brief, 
which  are  clearly  too  general  and  the  prop- 
ositions thereunder  too  multifarious  to  re- 
quire consideration. 

By  another  assignment,  appellant  insists 
that  tbe  court  erred  also  in  decreeing  and 
foreclosing  an  equitable  lien  upon  the  lot 
mentioned  to  secure  tbe  pa}-ment  of  the  per- 
sonal Judgment  rendered  In  plaintlfTs  favor. 
Tbe  propositions  submitted  under  this  assign- 
ment are  to  tbe  effect  that  no  equities  are 
shown  entitling  plaintiff  to  such  a  lien,  and 
that  tbe  petition  contained  no  allegation  to 
the  effect  that  time  was  of  tlie  essence  of  the 
CMitract.  We  are  of  the  opinion  that  both  tbe 
pleadings  and  tbe  evidence  clearly  show  that 
plaintiff  was  entitled  to  a  deed  after  tbe  pay- 
mMit  of  $150  of  tbe  purchase  price,  and  that 
time  was  of  tbe  essence  of  the  contract,  to 
the  extent  and  the  circumstances  Involved  by 
plaintiff. 

It  was  further  alleged  In  plaintiff's  peti- 
tion, and  shown  by  tbe  evidence,  that  not- 
withstanding plaintiff's  indulgence  by  con- 
tinuing tbe  payments  for  more  than  12 
months  after  be  bad  a  right  to  demand,  and 
did  demand,  a  deed  of  the  defendant's 
ngent.  be  again  demanded  a  deed  and  made 
every  reasonable  effort  to  procure  one,  but 
was  unable  to  procure  it  The  evidence  fur- 
ther shows  without  controversy  that  by  rea- 
son of  tbe  defendant's  failure  to  make  a  deed 
tbe  plaintiff  lost  the  opportunity  to  make  an 
advantageous  sale  of  the  lot 


f3]  And  >ve  are  of  the  opinion,  further, 
that  the  court  did  not  err  in  decreeing  an 
equitable  lien  upon  the  lot  to  secure  the  re- 
payment of  the  purchase  money  paid  by  tbe 
plaintiff.  Ramirez  v.  Barton,  41  S.  W.  508; 
Oalbraltb  v.  Reeves,  82  Tex.  357,  18  S.  W. 


For  tbe  reasons  Indicated,  tbe  judgment  is 
affirmed. 


ECHOLS  BROS.  v.  SXm'EfXS.     (No.  844a) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  26,  1917.) 

1.  Evidence  ^5»317(6)— Heabsat. 

In  damage  action  against  building  contrac- 
tors, plaintiff  owner's  testimony  that  other  con- 
tractors had  advised  him  it  would  cost  certain 
amounts  to  remedy  the  alleged  defects  is  inad- 
missible, because  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1179.] 

2.  CoNTBACTs  «=s>322(2)— -Action  fob  Bbbach 
— Admissibility  op  Evidence. 

In  damage  action  against  building  contrac- 
tors, evidence  that  the  building  leaked  is  ad- 
missable,  where  such  leakage  was  shown  to  be 
caused  by  defects  in  a  fire  wall  due  to  noncom- 
pliance with  the  terms  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1801,  1815.] 

3.  Appeal  and  Ebbor  ^=3733— Assionhents 

OP  EbBOB— SaPFICIENCT. 

In  damage  action  against  building  con- 
tractors, assignments  of  error  that  the  recov- 
ery of  certain  items  was  not  authorized  by  the 
contract  or  not  sustained  by  proof,  but  not  com- 
plaining of  any  ruling  by  the  court  or  of  the 
jury's  verdict,  are  insufficient. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  {J  3025-3027.] 

Appeal  from  Tarrant  County  Court; 
Charles  T.  Prewett,  Judge. 

Action  by  E.  I>.  Stevens  against  Echols 
Bros.  Judgment  for  plaintiff,  and  defendants 
appeal.    Reversed  and  remanded. 

Gaines  B.  Turner,  of  Ft.  Worth,  for  appel- 
lants. Jordan  Y.  Cummings,  of  Ft.  Worth, 
for  appellee. 

DC^^KLrN,  J.  Echols  Bros,  were  building 
contractors  and  entered  Into  a  contract  with 
E.  L.  Stevens  to  build  him  a  bouse.  After 
tbe  bouse  was  constructed,  it  was  accepted 
by  Stevens,  and  tbe  contract  price  therefor 
was  fully  paid.  This  suit  was  bistituted  by 
Stevens  to  recover  damages  for  an  alleged 
breach  of  the  contract  by  Ecdiols  Bros,  in 
tbe  failure  to  finish  certain  portions  of  the 
work  in  accordance  with  tbe  terms  of  tbe 
contract,  such  defects  having  been  discover- 
ed after  payment  made  to  the  contractors, 
and  from  a  Judgment  In  plaintiff's  favor 
tbe  defendanta  have  appealed. 

The  evidence  was  sufficient  to  support  a 
finding  that  the  hotase  was  not  completed  In 
accordance  with  the  contract,  but  the  only 
proof  offered  to  show  .the  measure  of  plaln- 
tlfTs  damage  was  bis  own  testimony.    That 
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testimony  cotlsUted' ' of  Us  estimate' of' the 
amount  which  would  be'  requli^fl  to  complete 
the  work  accorfllng  to  the  terms-  of  the  con- 
tract, and  plaintiff  testified  that  the  only 
basis  for  such  estimate  wa^  estimates  made 
by  other  building  contractors  in  reply  to  re- 
quests therefor  byi  the  plaintiff.  After  speci- 
fying the  different  defects  iipon  which  his 
suit  was  predicated,  he  testified  as  follows: 
"I,  have  submitted  the  various  matters  that  I 
have  above  stated  to  various  contractors,  and 
had  them  go  over  the  building,  and  the  least  bid 
or  estimate  that  I  have  had  to  finish  the  house 
in  a  first-class  workmanlike'  manner  in  accord- 
ance with  the  contract  was  $145,  and  the  high- 
est bid  was  $185.  I  can  only  state  ,the  amount 
of  damage  from  these  estimates,  and  using  these 
estimates  as  a  basis,  I  yiiVL  say  that  it  will  cost 
anywhere  from  $145  to  $185  to  put  the  house 
in  a  first-class  workmanlike  order  according  to 
the  terms  of  the  contract." 

The  verdict  and  Judgment  in  plaintiff's  fa- 
vor was  for  $160. 

[1]  We  tliink  it  clear  that  the  court  erred 
In  admitting  the  hearsay  testimony  relative 
to  statements  made  to '  the  plaintiff  by  other 
contractors,  and  used  by  him  as  a  basis  for 
his  estimate  of  damages  given  uppn  the  wit- 
ness stand,  and  for  that  error  the  Judgment 
must  be  reversed. 

12]  There  was  no  error  i»  admitting  proof 
that  the  building  leaked, .  in  view  of '  other 
testimony  tending  to  show  that  the  l«ak  was 
caused  by  defects  In  the  Are  *all,  which 
would  not  h&ve  existed  if  the  ^e  wall  had 
been  completed  according  to  the  terms  of  the 
contract 

[3]  Assignments  8',..4,'',and  5  consist  merely 
of  general  statements  that  plaintiff  was  not 
entitled  to  recover'  certain  Items  of  damages, 
either  by  reason  of  the  fact  that  such  a  re- 
covery was  not'  authorized  by  the  building 
:ooatract  or  was  not  sustained  by  proof,  but 
in  none  of  these  assignments  is  any  complaint 
(uade  of  any  rulings  by  the  court  during  the 
trial,  or  of  the  verdict  of  the  Jury.  Hence 
'they  cannot  be  considered. 

For  the  reasons  indicated  the  Judgment  is 
reversed,  and  tlie  cause  rpmanded  for  a  new 
trial  of  plaintiff's  suit,  but  the  Judgment 
denying  appellflnts  a  recovery  on  their  coun- 
terclaim is  affirmed. 


TEXAS    PIDELTTY    A    BONDING    CO.   T. 

ROSENBERG  INDEPENDENT 

SCHGOIi  DIST.  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Junfe  21,  1917.) 

Appeal  and  Ebbob  «=»843(2)— Ne'ckbsity  of 

Decision. 
Where  defendant'  Btfrety  company's  liability 
Is  founded  oh  common-law  principles,  it  is  un- 
necessary to  consider  appsllee's  contention  that 
it  is  also  liable  under  the  statute  pursuant  to, 
which  it  was  incorporated. 

[Ed.  Note.— For  other  cases,  806  Appeal  and 
Error,  Cent.  Dig.  I  8331.] 


Appeal    from    Dlstrtct   Coart,   7t    Bend 

County. 
On  motion  for  r^eartng.    Overruled. 
For  original  opinion,  see  195  S.  W.  298. 

GRAVES,  3.  In  the  original  opinion  (195 
S.  W.  298)  it  was  Inadvertently  stated  that 
'the  sdiool  district.  In  paying  the  accounts  of 
$630.79  for  labor  and  of  $1,764.51  for  materi- 
als, took  from  the  holders  assignments  of 
both  items;  whereas,  the  record  shows  that 
the  latter,  but  not  the  former,  account  was 
80  assigned.  That  finding  is.  Accordingly, 
corrected. 

In  the'  motion  for  rehearing  it  ia  very 
eamestlj'  insisted  that: 

"This  court  emed  in  holdin^r  that  the  con- 
tract and  bond  under  consideration  should  not  be 
construe4  strictly  in  favor  of  the  surety,  for  the 
reason  that  such  holding  and  finding  of  the  court 
is  contrary  to  the  decision  of  the  Supreme 
Court  in  the  case  of  Lonergan  v.  San  Antonio 
Trust  Co.,  101  Tex.  76,  104  S.  W.  1061  [106 
S.  W.  876,  22  L.  R.  A.  (N.  S.)  364,  130  Am. 
St.  Rep.  808],  and  the  previous  decision  of  this 
court  in  the  case  of  Insurance  Co.  v.  Waples 
Lumber  Company,  176  S.  W.  651." 

An  examination  of  those  cases,  however, 
will  not  uphold  this  contention.  In  the  first 
place,  in  neither  of  these  cases  was  it  shown 
that  the  surety  company  involved  was  char- 
tered under  the  laws  of  Teste,  as  was  the 
bonding  company  in  the  case  at  bar ;  Indeed, 
in  the  lionergan  Case  it  affirmatively  appear- 
ed that  the  American  Surety  Company  was  a 
New  Tdrk' corporation,  while  In  the  Waples 
Lumber  OiMbit)any  Case  there  Is  no  showing 
as  to  where  the  bonding  and  casualty  insur- 
ance company  was  organized.  In  the  latter 
case  there  waft  but  a  single  qnestion  deter- 
mined, stated  by  the  court  to  be  as  follows: 

"The  only  questions  presented  for  our  deter- 
mination are  whether  the  bond  inured  to  the  ben- 
efit of  the  plaintiff  Waples  Lumber  Company 
and  other  materialmen,  whose  claims  plaintiu 
holds,  and  whether  it  could  be  enforcea  by  the 
plaintiff  or  Breath  and  wife,  as  trustees,  for  its 
nse." 

After  finding  as  a  fact  that  the  boai  there 
under  consideration  contained  no  provlsicms 
evidencing  an  undertaking  to  liecome  liable 
to  the  materlalmoi,  the  court  decided  that 
soie  Question  in  this  language: 

"It  is  the  well-^BtabUsbed  law  of  this  state 
that  a  building  contractor's  tiond,  conditioned 
as  in  the  instant  case,  is  simply  an  expression 
of  a  condition  upon  which  the  liability  of  the 
surety  to  the  owners  is  defined,  and  for  a  breach 
of  which  the  surety  will  be  liable  to  the  owner 
only,  and  does  not  inure  to  the  benefit  of  mate- 
rialmen, in  the  absence  of  a  provision  evidenc- 
ing sucii  an  undertakinlg.  The  bond,  then,  be- 
ing an  indemnity  bond  to  W.  F.  Breath  and 
wife,  does  not  give  a  right  of  action  to  the 
plaintiff,  as  a  materialman,  against  the  surety 
on  the  bond.  It  follows  from  this  that  the 
materialman,  not  having  any  rl^t  of  recov- 
ery on  the  bond  in  his  own  behalf,  cannot  re- 
caver,  through  the  obligees,  as  trustees." 

Surely  that  decision,  based  as  it  was  upon 
a  wholly  different  Gtate  of  facts,  in  that  the 
bond  here  was  expressly  made  payable  to 
materialmen,  etc,  determined  a  question  not 
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here  Inrolved,  and  cannot  be  In  cenfllct  with 
our  holding  In  tbls  case. 

The  Lioaergan  Case,  decided  by  our  Su- 
preme Court,  Is  Ukewij9e  i^alidy  dlstinguisb- 
able  from  this  one.  In  so  far  as  the  surety 
company  was  concerned,  there  was  but  a  sin- 
gle question  decided  In  that  case  also,  which 
-was  as  ftdlows: 

"We  condude  that  the  changes  made  in  the 
contract,  without  the  consent  of  the  American 
Surety  Company,  operated  to  discharge  that 
company  from  liability  upon  the  bond." 

Tlie  contract  provided: 

"No  alterations  or  extra  work  to  be  done 
except  upon  the  price  and  additional  time  neces- 
Bary  to  complete  same  being  agreed  upon'  be- 
forehand, and  indorsed  upon  the  contract." 

The  court  found  that  a  number  of  such 
material  cSianges  as  to  destroy  the  contract 
aa  made  and  to  substitute  a  new  one,  tor 
which  the  surety  company  had  not  contracted 
to  be  resiwnslble,  were  in  direct  violation  of 
this  proylsloQ  In  the  bond  made  before  aban- 
donment or  completion  of  the  woife  by  the 
contractors,  without  the  surety  company's 
knowledge  and  consent,  and,  as  above  quota- 
tion from  the  (pinion  showfi,  upon  this 
ground  alone  held  it  not  boond.  By  way  of 
argument  In  reachin;?  that  conclusion,  dif- 
ferent subsidiary  proipositlone  are  discussed 
and  decided,  among  them  that  there  Is  no 
difference  In  the  rights  of  a  compensated  and- 
a  voluntary  surety;  but  the  single  conclu* 
sion  -stated,'  and  the  given  foundation  of  fact 
upon  which  It  rested.  Is  all  the  case  decides 
as  affects  the  liability  of  the  surety  company. 
There  th^  building  fell  after  completion,  or 
part  CMnpletlon ;  the  contractors  refused  to 
replace  the  fallen  portion,  and  the  tmiA 
company  owner  sued  them  and 'their  boDds- 
man,  the  surety  company,  for  damages;  the 
contractors  defended  upon  the  ground  that 
the  building  had  Allien,  not  through  any  de- 
fective material  nor  nnsldllful  work  put  into 
It  by  them,  but  on  account  of  Inherent  defects 
In  the  spedflcations  furnished  them  by  the 
owner  upon  whldi  to  construct  It,  and  for 
which  they  were  not  responsible.  In  holding 
the  contractors  liable,  the  court  said: 

"We  are  of  the  opinion  that  Tbos.  Ijonergan: 
&  Co.,  having  failed  to  comply  with  their  agree- 
ment to  constmct  and  complete  the  building  in 
accordance  with  the  contract  and  the  specifica- 
tions, must  be  held  responsible  for  the  loss,  not- 
withstanding the  fact  that  the  house  fell  by 
reason  of  its  weakness  arising  out  of  the  defects 
in  the  specifications  and  without  any  fault  <m 
the  part  of  the  builder." 

The  surety  company  made  common  cause 
with  the  contractors  In  presenting  the  de- 
fense thus  sustained  In  favor  of  the  latter, 
and  then  further,  independently  In  its  own 
behalf,  urged  the  alleged  changes  In  the  bond 
and  contract  already  referred  to,  with  the 
separate  result  previously  shown.  As  the 
recitation  of  the  salient  facts  in  our  original 
opinion  shows,  no  such  conditions  as  obtained 
In  the  Lonergan  Case  existed  here. 

Finally,  it  Is  ccmtended  with  much  force  by 


the  appellees- that  aK)ellant  was  liable  as  an 
Insurance  compan(r,  under  and  by  virtue  of 
the  very  terms  of  the  law  of  Its  creation. 
Chapter  13  of  title  71,  Revised  Statutes  of 
Texas.  But  as  we  have  held  It  liable  under 
the  age-old  principle  lying  back  of  these  stat- 
utes, that  as  men  by  their  acts  and  contracts 
bind  themselves  so  shall  they  be  bound,,  we 
have  thought  It  not  essential,  as  stated  in  the 
original  opinion,  that  we  pass  upon  that  sug- 
gestlra. 

After  careful  consideration  of  the  motion 
for  rehearing,  we  are  convinced  that,  when 
applied  to  the  developed  facts  of  the  case,  be- 
fore us,  no  authority  dted  Inveighs  against 
the  conclusion  announced  In  the  original  opln- 
loQ,  and  it  Is  adhered  to. 

The  motion  Is,  accorfUngly,  overruled. 

Overruled. 

SWBENEIT  v.  AIiDERBTB.    (No,  781.) 

(Court  of  Civil  Appeals  of  Texas.     Bl  Paao. 

May  31,  1917.) 

1.  IwjTDWcTioN  «B»148(2)— NomcK- 

That  defendant,  having  replevied  an  auto- 
mobile claimed  by  plaintiff,  was  threatening  to 
seU  it  withoirt  right,  justtfled  granting  a  tem- 
porary restraining  order  against  defendant 
without  a  hearing,  because  delay  would  lil(ely 
result  in  the  disposal  of  the  property. 

[Ed.  I^ote. — For  other  cases,  see  Injunction, 
Cent.  Dig;  {  315.] 

2.  CouBTB  «=>186— (JonNTT  CoTjRTB— Injunc- 
tion. ■ 

Since  Rev.  St.  S  4643,  subd.  2,  expressly 
gives  county  court  jndges  jurisdiction  to  enjoin 
a  party  to  a  pending- puit  from  doing  some  act 
respecting  the  subject  of  the  litigation  which 
would  tend  to  render  the  judgment  iricffectiial,' 
defendant,  enjoined  by  county  jndpre  from 
threatened  sale  Of  $200  automobile  replevied  itr 
litigation  appealed  from  justice  court,  could  not 
urge  such  judge's  lack  of  jurisdiction  because 
of  the  amount.      -      ' 

[Ed.  Note.— For  otier  cases,  see  Courts,  Cent. 
Dig.  §  467.] 

3.  Injunction    9b>126— Adequate  ■  BsMEiDT 
AT. Law.  . 

Hat  plaintiff,  enjoining  defendant's  threat- 
ened sale  of  automobile  in  litigation,  originally 
sued  for  its  possession,  with  no  count  for  its 
value,  raises  a  presumption  that  it  is, of  some 
peculiar  personal  value,  for  which  a  mere  money 
judgment   would   not   adequately    compensate. 

[E!d.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  J  276.] 

Appeal  from  El  Paso  County  Court ;  E.  B. 
McCllntod<c,  Judge. 

Suit  by  I.  Alderete  against  F.  B.  Sweeney. 
From  order  for  plaintiff,  defendant  appeals. 
AflBrmed. 

Jackson,  Isaacks  &  Leasing,  of  El  Paso,  for 
appellant.  C.  L.  VoweU,  of  El  Paso,  for  ap- 
pellee. 

HARPER,  C.  J.  This  Is  an  appeal  from  a 
temporary  restraining  order  granted  April 
11,  1917,  by  the  county  judge  upon  the  i  etl- 
tlou  of  appellee,  in  vacation.  Substantially, 
it  is  alleged :  That  Alderete,  being  the  owner 
of  an   automobile,   brought  suit  In  Justice 
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court  against  Sweeney  for  poesessioti;  alleg- 
ed Its  value  to  be  $200.  There  he  secured  i»- 
suance  aud  levy  of  writ  of  sequestratloh. 
Sweeney  Replevied,  and  now  has  possesslQU 
thereof.  That  he  secured  judgment  In  the 
justice  court  for  title  and  possession  of  the 
machine,  from  which  an  appeal  was  taken 
to  the  county  court  That  defendant  is 
threatening  to  sell  the  automobile,  haying  so 
notlfled  plalntifr  In  writing  that  he  would  do 
so  on  May  12,  1917.  That  if  defendant  is 
permitted  to  sell,  a  judgment  in  plaintiff's 
favor  in  county  court  for  possession  would 
be  ineffectual,  because  he  is  not  seeking  a 
moneyed  Judgment  That  defendant  has  no 
lien  of  any  nature  upon  the  automobile. 
That  he  is  not  indebted  to  defendant  in  any 
sum  for  labor  or  repairs,  etc. 

[1]  The  first  assignment  is  that  the  court 
erred  in  granting  the  writ  without  a  hearing. 
Temporary  injimctions  may  be  granted  with- 
out notice,  but  it  is  not  always  proper  to  do 
80.  Soto  V.  State,  171  S.  W.  279.  This  is  one 
of  a  class  of  cases  where  it  should  be  done, 
because  delay  would  likely  result  in  the  dis- 
posal of  the  property  involved  in  the  litiga- 
tion. 

[2 J  The  second  is  that  the  county  court  did 
not  have  jurisdiction  because  of  the  amount 
in  controversy.  The  courts  in  many  cases 
hold  directly  to  the  contrary.  Moore  v.  Vogt, 
127  S.  W.  234;  McRlmmon  &  Co.  v.  Moody 
et  al.,  87  Tex.  260,  28  S.  W.  279.  Besides, 
jurisdiction  is  expressly  bestowed  by  subdi- 
vision 2  of  article  4648,  R.  S.  1911,  to  prevent 
a  party  to  a  pending  suit  doing  some  act  re- 
specting the  subject  of  litigation  which  would 
tend  to  render  judgment  Ineffectual. 

The  third  assignment  is  that  the  court 
erre<l  in  granting  the  writ  because  the  peti- 
tion does  not  show  that  be  had  no  adequate 
remedy  at  law. 

The  fourth  is  that  it  was  error  to  grant 
the  writ  because,  by  his  petition,  appellee 
shows  that  he  has  an  adequate  remedy  at 
law. 

The  fifth:  "The  judge  erred  in  granting 
the  Injunction  because  the  petition  does  not 
allege  facts  which  would  show  injury." 


[31  The  answer  Is,  the  original  snit  is  for 
possession  of  an  automobile,  with  no  count 
for  Its  value.  If,  therefore,  appellant  were 
to  sell  the  machine.  It  might  result  in  its 
loss,  and  if  be  prevails  in  his  suit  he  is  en- 
titled to  recover  the  property  sued  for,  and 
have  iKissesslon.  It  seems  a  logical  presump- 
tion to  indulge  that  where  a  party  brings  his 
action  for  a  definite  article  and  does  not 
ask  for  its  ^alue,  that  there  is  some  peculiar 
personal  value  attached  to  It  for  which  mere 
money  judgment  would  not  adequately  com- 
pensate. Article  4643,  Rev.  Stat  1911,  gives 
the  plaintiff  the  remedy  as  a  matter  of  right, 
whether  the  proceedings  in  sequestration  is 
a  remedy  at  law  or  not  Sumner  v.  Craw- 
ford, 91  Tex.  129,  41  S.  W.  994.  The  first 
portion  of  the  article  provides  that  injunc- 
tions may  issue  where  It  may  "appear  that 
the  party  applying  for  such  writ  is  en- 
titled to  the  relief  demanded,  and  such  re- 
lief or  any  part  thereof  requires  the  re- 
straint of  some  act  prejudicial  to  the  ap- 
plicant" and  "to  prevent  a  party  to  a  pend- 
ing suit  doing  some  act  respecting  the  sub- 
ject-matter of  priding  litigation  which  would 
tend  to  render  judgment  ineffectual."  For 
plaintiff  to  recover  a  judgment  for  the  auto- 
mobile replevied,  he  could  only  get  jndgra«it 
against  the  principal  and  his  bondsmen  "for 
the  value  of  the  property  replevied";  the 
actual  value  to  be  fixed  by  the  court  or  Jury, 
as  the  case  might  be.  Article  7111,  R.  S. 
1911.  This  would  not  get  plaintiff's  machine, 
which  he  is  entitled  to  have  judgmmt  for 
first;  then.  If  he  prevails  In  his  stilt  in  the 
coiutty  court,  his  Judgment  would  be  upon 
the  bond,  as  provided  by  statute,  in  case  the 
machine  is  not  forthcoming.  So,  to  repeat 
the  plaintiff  is  ^titled  to  recover  his  ma- 
chine, and  having  shown  by  his  verified 
pleading  that  the  defoidant  Is  about  to  sell 
it,  pending  litigation,  the  act  of  sale  was 
properly  enjoined  by  the  county  court 
Green  v.  Oresham,  21  Tex.  Civ.  App.  001,  53 
S.  W.  382 ;  McRlmmon  &  Oo.  v.  Moody  et  aL, 
87  Tex.  260,  28  S.  W.  279. 

There  Is  no  reversible  error  In  the  record, 
and  the  cause  must  therefore  be  affirmed. 
It  is  80  ordered. 
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STATE  ex  reL  WABASH   K.  CO.  «t  al.  v. 

PUBLIC  SERVICK  COMMISSION  et  aL 

iNo.  19033.) 

(Supreme  Ooort  of  MiBSOuri,  Division  No.   1. 

June  1,  1917.) 

1.  BAIUtOADS  «=»5S  —  Obdbb  REQTTiBiiro 
R-ilLBOAD  TO  CONBTBUCT  NEW  DrfOT— Rka- 
80NABLENES8. 

An  order  of  the  Public  Service  Commission-, 
requiring  a  railroad  to  construct  a  new  depot, 
was  nnreaaonable  and  unlawfnl,  where  the  evi- 
dence did  not  tend  to  prove  any  defect  or  inade- 
quacy which  could  not  be  corrected  by  repairs, 
imiirovemeuta,  and  enlargement  of  the  existing 
depot,  and  there  was  no  evidence  that  there  was 
any  l^ai  obBtade  to  the  changes  proposed,  and 
DO  evidence  tending  to  show  that  the  road's 
right  of  way  was  too  narrow  to  accommodate 
the  desired  improvements. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  |f  130,  181,  133,  135,  136] 

2.  Public  Sebvics  Commibbtonb  <3=b>32— Ap- 
peal FBOM  Obdcrb— FiRDiites— Statdtc. 

Under  AcU  1818,  p.  566,  I  111,  creating  the 
Poblic  Service  Commission,  when  a  case  reaches 
the  Supreme  Coart  from  the  Public  Service 
Commission,  it  must  be  ttled  aa  a  suit  in  equity, 
and  the  Supreme  Court  may  make  its  own  find- 
ings of  fact  when  deemed  proper  from  the  record 
sent  up;  the  findings  of  the  commission  not  be- 
ing prima  fade  evidence  of  their  correctness. 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty;  Nat  M.  Shelton,  Judge. 

Proceeding  by  the  State,  on  the  relation 
of  the  Wabash  Railroad  Company  and  oth- 
ers, against  the  Public  Service  CommisBlon 
and  others.  From  a  judgment  affirming  an 
order  of  the  commission  requiring  relators 
to  construct  a  new  passenger  depot,  relators 
appeal.  Judgment  reversed,  and  cause  re- 
manded. 

James  Ij.  Mlnnis  and  N.  S.  Brown,  both  at 
St  Louis,  and  Gnthile  &  Franklin,  of  Ma- 
con, for  appellants.  Wm.  O.  Busby,  0«n. 
Connsel  Public  Service  Commission,  of  Car- 
rolUoiw  Alex  Z.  Patterson,  Asst  Counsel 
Public  Service  Commission,  of  Jefferson  City, 
and  Geo.  N.  Davis  and  D.  Ii.  Dempaey,  botii 
of  Macon,  for  respcmdents. 

BLAIR,  J.  Relators  appeal  from  a  Judg- 
ment of  the  Macon  circuit  court,  afflrmiug 
and  holding  reasonable  and  lawful  an  order 
of  the  Public  Service  Commission  requir- 
ing relators  to  construct  a  new  passenger 
depot  at  Macon,  Mo. 

The  complaint  before  the  commission  was 
filed  by  the  mayor  of  the  City  of  Macon,  and 
durged  that  the  present  Wabasb  depot  at 
that  city  Is  Inadequate  for  "the  reasonable 
accommodation  of  the  public  at  Macon,"  and 
that  a  new  and  larger  depot  was  necessary 
for  the  adequate  service  of  the  community 
utd  for  Its  security  and  convenience.  The 
evidence  offered  pertained  solely  to  the  fa- 
cilities available  for  passenger  traffic.  There 
Was  evidence  tending  strongly  to  show  that 
the  depot  platform.  In  view  of  the  manner 
of  Its  use,  1b  for  a  part  of  its  length  too  nar- 
row;   that  the  men's  waiting  room  Is  not 


large  enough;  the  stops  leading  t»  the 
south  end  of  the  platform  are  improperly 
constructed  and,  owing  to  tbelr  not  beins 
covered,  at  times  become  coated  with  Ice; 
that  the  steps  at  the  north  end  are  In  need 
of  repairs  or  reconstruction;  that  a  water 
tank  near  the  north  end  of  the  platform 
sometimes  overflows  and- creates  a  muddy  or 
icy  condition  which  renders  passage  from 
the  platform  Inconvenient  and,  to  an  extent, 
dangerous ;  that  sufficient  lights  are  not  pro- 
vided; that  the  toilets  maintained  are  not 
sufficiently  protected  from  freezing  weather ; 
that,  owing  to  the  smallness  of  the  men's 
waiting  roooB,  It  Is  difficult  to  keep  the  wait- 
ing rooms  in  sanitary  condition.  Other  facts 
necessary  to  a  decision  are  referred  to  In  the 
opinion. 

I.  The  first  question  Is  as  to  the  weight 
due  the  findings  of  the  commission.  The 
Legislature  has  committed  t»  the  Public 
Service  Commission  duties  of  very  great  im- 
portance. The  scope  of  Its  activities,  the 
character  of  Its  powers,  and  the  gravity  of 
the  questions  It  may  determine,  give  to  it 
an.  authority  and  a  dignity  which,  in  addi- 
tion to  the  ability  of  its  personnel,  are  to  be 
carefully  regarded  when  the  reasonableness 
or  lawfulness  of  one  of  Its  orders  Is  drawn 
In  question.  We  are,  however,  not  left  to 
Infer  our  duty  respecting  the  deference  due 
its  findings.  SecUon  123  of  the  Act  of  1913, 
Laws  1913,  p.  647,  expressly  provides  that: 

All  "rates,  tolls,  charges,  schedules  and  joint 
rates  fixed  by  the  commission  shall  be  in  force 
and  shall  be  prima  facie  lawful,  and  all  regula- 
tions, practices  and  services  prescribed  by  the 
commiasion  shall  be  in  force  and  shall  be  prima 
facie  lawful  and  reasonable  until  found  other- 
wise in  a  suit  brought  for  that  purpose  pursuant 
to  the  provisions  of  this  act" 

Section  124,  Laws  1913,  p.  617,  provides 
that: 

"In  all  trials,  actions,  suits  and  proceedings 
arising  under  the  provisions  of  this  act  or  grow- 
ing out  of  the  exercise  of  the  authority  and 
powers  graatod  herein  to  the  commission,  the 
burden  of  proof  shall  be  upon  the  party  adverse 
to  such  commission  or  seeking  to  set  aside  any 
determinationj  requirement,  direction  or  order 
of  said  commission,  to  show  by  clear  and  satis- 
factory evidence  that  the  determination,  require- 
ment, direction  or  order  of  the  commis^on 
*  *  *  is  unreasonable  or  unlawful  as  the  case 
may  be." 

That  these  provisions  are  valid  cannot  be 
successfully  denied,  and  that  they  mean  that 
the  determination  of  a  fact  by  the  Public 
Service  Commission  cannot  be  overthrown 
by  a  court  until  he  who  assails  it  discharges 
the  burden  of  proving  Its  unlawfulness  or 
unreasonableness  by  clear  and  satisfactory- 
evidence  is  the  only  construction  of  which 
the  unequivocal  statutory  language  Is  sus 
cepUble.  Such  Is  the  construction  i^ven 
similar  language  In  other  states  In  like  cir- 
cumstances. Hocking  Valley  Ry.  Co.  v.  Pub- 
lic rtlllties  Commission  of  Ohio.  92  Ohio 
St.  9.  110  N.  E.  521;  State  v.  Great  North- 
ern Ry  Co.,  130  Minn.  loc.  dt  69,  153  N.  W. 
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247;  State  ex  rel.  v.  Fla.  E.  0.  Ry.  Ca,  69 
Fla.  165,  67  South.  906;  State  ex  rel.  Great 
Northern  Ry.  Go.  v.  Railroad  Commission  of 
Washington,  60  Wash.  218,  110  Pac.  1075; 
Pittsburgh,  C,  C.  4  St.  L.  Ry.  Co.  v.  Railroad 
Commission,  171  Ind.  189,  86  N.  B.  328; 
Settle  V.  Commission  (Ohio)  114  N.  E.  1036. 

Further,  no  other  position  could  be  main- 
tained. The  commission's  findings  and  acts 
are  neither  legislative  nor  Judicial.  It  is  an 
administrative  body.  It  acts  at  the  direction 
of  the  Legislature.  The  courts  cannot  con- 
stitutionally "usurp  legislative  or  adminis- 
trative functions  by  setting  aside  a  legisla- 
tive or  admlnlBtratlTe  order  on  their  own 
conception   of  its  wisdom." 

"The  Legislature  never  intended  that  the  court 
should  put  itself  in  the  place  of  the  commiasion, 
try  the  matter  anew  as  an  administrative  body, 
substituting  its  findings  for  those  of  the  commis- 
sion. A  statute  which  so  provided  would  be  un- 
constitutional as  a  delegation  to  the  judiciary 
of  nonjudicial  powers."  State  v.  Great  North- 
em  Ry.  Ca,  130  Minn.  loc.  cit.  59,  60,  163  N. 
W.  248;  Hocking  VaUey  Ry.  Co.  v.  Public  Util- 
ities Commission,  92  Ohio  St  862,  110  N.  E. 
521. 

The  direction  to  the  circuit  court  to  try 
suits  brought  to  review  the  orders  and  de- 
cisions of  the  commission  "as  suits  in  equity" 
(section  111,  pp.  641,  642,  Laws  1913)  is  nec- 
essarily qualified  by  the  specific  provisions 
referred  to  which  prescribe  the  weight  to 
be  given  such  orders'  and  decisions.  The  pro- 
vision (section  114,  p.  644,  Laws  1913)  that 
"appeals  shall  be  prosecuted  as  appeals  from 
Judgment  of  the  circuit  court  in  dvil  cases 
except  as  otherwise  provided  in  this  act" 
refers  rather  .to  the  mode  of  prosecuting  the 
appeal  than  to  the  weight  to  be  given  the 
commission's  findings.  At  all  events,  it  does 
not  conflict  in  any  way  with  sections  123 
and  124  of  the  act.  These  views  are  In  con- 
flict with  Railroad  v.  Public  Service  Com- 
mission, 266  Mo.  333,  181  S.  W.  61,  and  Lusk 
et  al.  v.  Atkinson  et  al.,  268  Mo.  109,  186  S. 
W.  703,  in  which  decisions  no  reference  was 
made  to  sections  122  and  128  of  the  act.  In 
view  of  these  facts,  this  case  should  be  trans- 
ferred to  court  in  banc. 

[1]  II.  It  may  be  conceded  the  Public  Serv- 
ice Commission  has  power,  in  a  proper  case, 
to  order  the  construction  of  a  new  depot. 
Section  49,  p.  588,  Laws  1913.  The  question 
In  this  case  is  whether'  the  order  made  is 
reasonable  and  lawful.  The  evidence  does 
not  tend  to  prove  any  defect  or  inadequacy 
which  cannot  be  corrected  by  repairs.  Im- 
provements, and  enlargement  of  the  pres- 
ent depot.  There  Is  no  evidence  that  it  is 
physltally  impossible  or  even  difficult  to 
make  the  changes  necessai^y  to  meet  the  ob- 
jections made  to  the  present  structure.  It 
does  not'  ajppear  that  there  is  any  legal  ob- 
stacle to  the  changes  proposed.  There  is  no 
evidence  fending  to  show  that  the  company's 
right  of  waiy  is  too  harrow  'to  accommodate 
the  Improvements  de^red  and  necessary,  or 
that  the  enlargement  of  the  building  and 
widening  of  tbe  flatform  will  in  any  vay 


infringe  upon  any  street  or  intertoe  with 
any  other  property.  It  conclusively  appears 
that  every  objection  made  to  the  depot,  ex- 
cept those  to  its  age  and  appearance,  can  be 
met  without  erecting  a  new  building  in  a 
new  place.  In  these  circumstances,  it  Is  nec- 
essary to  hold  that  the  order  Is  unreason- 
able, since  it  is  unsupported  by  any  substan- 
tial evidence.  A  like  situation  arose  in  St 
L.,  I.  M.  &  S.  Ry.  Co.  V.  State,  28  Okl.  372,  lU 
Pac.  396,  114  Pac.  1096,  and  a  like  conclu- 
sion vras  readied.  In  that  case  additional 
evidence  was  taken,  and  the  order  for  tbe 
new  building  finally  was  sustained ;  but  that 
evidence  was  such  as  to  show  that  the  re- 
pairs tendered  could  not  actually  and  law- 
fully be  made.  Such  evidence  is  not  pres- 
ent in  this  record. 

III.  It  is  suggested  that  appelant  made 
an  offer  to  construct  a  new  building  of  aped- 
fled  materials  and  design,  and  that  this  was 
accepted  by  the  city  and  approved  by  the 
commission.  The  record  does  not  support 
this  contention..  Tbe  idans  submitted  were 
tendered  as  thoee  of  tbe  building  appellant 
would  be  willing  to  construct  at  some  time 
in  the  future  wbep  it  deemed  Itself  in  a 
financial  condition  to  erect  a  new  building. 
This  does  not  constitute  an  offer  In  the  sense 
counsel  use  the  term. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BOND,  P.  3.  (concnrMng).  The  facts  in 
Jndgraent  in  this  case  are  stated  and  disposed 
of  in  the  preftitory  paragraph  and  In  the  sub- 
sequent second  and  ttiird  paragraphs  of  tbe 
opinion  of  Judge  BLAIR,  which  portions  of 
the  opinion  also  make  a  complete  and  correct 
disposition  of  the  case,  and  also  of  all  tbe 
points  suggested  In  the  printed  briefs  of 
counsel,  wtiich,  aa  far  as  I  am  able  to  gather, 
do  not  present  a  hint  of  th^  conteution  dis- 
cussed in  paragraph  1  of  tbe  opinion.  Indeed, 
is  was  to  t>e  hoped  that  this  question  was  laid 
by  the  unanimous  decision  of  the  court  tn 
banc  (Railroad  v.  Pub.  Serv.  Com.,  266  Mo. 
loa  cit,  340,  341,  et  seq.,  181  S.  W.  61)  cover- 
ing the  point'  suggested  in  that  paragraph  of 
the  opinion  and  the  reconsideration  Of  tbat 
point  in  the  same  case  (206  Mo.  846,  181  S. 
W.  64): 

"It  is  urged  4hat  we  were  in  error  in  holding 
that  we  would  not  be  bound  by  the  findings 
of  fact  made  by  the  commission  in  this  ease. 
The  OTiginal  opinion  holds  these  casea  must  be 
heard  as  cases  in  equity.  From  that  opinion  we 
do  not  desire  to  depart  The  act  says  that  they 
shall  be  so  heard.  That  means  that  we  will 
coiuider  tbe  evidence  de  novo.  In  eqvitabie  pro- 
cedure this  court  is  not.  bound  by  the  findings 
of  fact  made  by  the  chancellor  nisi.'  We  may 
yield  to  the  judgment  of  the  commission  on  the 
tacts  (if  circumstances  of  the  cause  -  so  appeal 
to  us),  aa  we  may  yield  to  the  Judpneat  of  the 
chancellor  nisi  in  equity  upon  the  facts,  but  not 
otherwise.  There  is  no  substance  therefore  in 
this  ground  of  the  motion  for  rehearing." 

To  the  above  per  curiam  every  member  of 
the  court)  agreed,  the  only  point  on  which 
I  Judge  Wovdsoa  differed  t>elng  bla  view  that, 
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In  tbe  exercise  of  tts  sftperrisory  p»wier,  {Us 
oonit  might  go  furtber  and  even  direct  Uie 
order  to  be  made  by  the  coDamlssion. 

[2]  The  conclusions  reached  by  the  court  In 
banc  In  tliat  case  and  subsequently  stated  ia 
Lusk  T.  Atkinson,  268  Mo.  loc.  dt  117,  118, 
1S6  S.  W.  703,  were  based  npoo  the  peculiar 
End  specific  provisions  of  section  111  of  the 
act  creating  the  PubUc  Service  Commisslcn 
(Uws  1913,  p.  641).  The  language  of  a 
portion  of  that  section  is  signlflcant  and  von- 
dnslve  of  the  correctness  of  the  view  ex- 
pressed by  this  court  in  banc  in  the  cases 
above  dted.  The  ccKieludlng  clause  of  this 
section  Is,  to  wit: ' 

"No  court  of  this  state,  except'  the  circuit 
conrU  to  ike  extent  herein  §pemfied  and  the  Su- 
preme Court  on  appeal,  shEUl  have  jurisdiction 
to  review,  reverse,  correct  or  annul  any  order 
or  dedsioii  of  the  commlsmon  or  to  suspend 
cr  dela^  the  executing  or  operation  thereof,  or 
to  enjoui,  restrain  or  interfere  with  the  commis- 
sion in  the  performance  of  its  official  duties. 
The  circuit  courts  of  the  state  shall  always  be 
dMffled  opea  for  the  trial  of  suits  brought  to  re- 
view the  orders  and  decisions  of  the  commission, 
as  provided  in  this  act,  and  the  same  shall  be 
tried  and  determined  as  suits  in  equity."  (Ital- 
ics oars.)  • 

The  conclusions  reached  by  the  court  In  bapc 
in  those  cases  were  not  made  without  a  con- 
sideration of  all  the  provisions  of  the  act 
of  1913,  bearing  on  the  scope  of  review  of  the 
action  of  the  PubUc  Service  Commission,  but 
after  repeated'  arguments  in  which  the  stren- 
uous contention  of  counsel  for  that  body  was 
tbat  Its  action  in  making  the  finding  of  facts 
was  conclusive,  absent  the  showing  of  a  want 
of  its  jurisdiction  or  power  to  act.  This  con- 
tention necessarily  embraced  the  assumpUoin 
that  the  action  of  the  commission  was  prima 
facie  correct,  for  it  could  not  be  conclusive 
and  at  the  same  ttote  not  be  prima  facie  val- 
id. My  recollection  is  clear  that  the  other 
sections. of  the  statute  cited  in  paragraph  1 
of  the  principal  opinion  in  this  case  were  not 
orerlooked  by  the  learned  counsel  for  the 
octnuuisslon,  but  were '  referred  to  arguendo 
in  the  full  discussion  made  by  them  in  other 
cases  afCectlng  that  body,  prior  to  tiie  deter- 
mination by  this  court  in  banc  of  the  extent 
and  manner  of  its  review  of  findings  of  fact 
of  the  Public  Service  Commission,  when 
brought  under  its  supervisionaccordlug  to  the 
preclusive  provisions  set  forth  In  section  111 
of  the  Public  Service  Commlsmon  Act,  supi'a. 
In  deference  to  the  conclusions  of  this  court, 
counsel  for.  the  commission  did  not  reagltate 
the  matter  in  their  brieTs  in  the  instant  case. 

While  the  -view  expressed  in  i>aragraph  1 
of  the  principal  opinion  has  no  relevancy 
whatever,  as  is  shown  by  that  opinion,  to 
the  proper  disposition  of  the  present  appeal, 
and  therefore  pSorAs  'no  Justification  for 
sending  this  case  to  banc,  yet  It  Is  not  sus- 
tainable in  my  judgment  if  it  should  here- 
ofter  become  a  vital  Question  for  considera- 
tion in  disposing  of  a  case  which  might  turn 
on  tbat  point.  The  two  sections  relied  on  in 
that  paragraph  of  the  opinion  Csectlons  123, 


124,.  Uiwa  1913)  cannM  b«  held' by  aiQr  strand 
construction  tO'  overthrow  tlie  specific  and 
preclusive  provision  of  section  111,  which' 
famish  the  duly  method  and  the  precise  ex- 
tent to  which  the  orders  and  Judgments  of 
the  conuuission  are  to  be  considered  on  ap- 
peals, with  complete  details  of  every  step 
to  be  taken  in  the  exercise  of  such  power  for 
review,  thus  forming  a  special  code  appli- 
cable to  the  review  of  the  orders  of  that  body. 

Neither  is  there  any  support  for  the  view 
expressed  in  paragraph  1  of  the  principal 
opinion  in  the  cases  cited  from  foreign  Juris- 
dictions. In  the  case  of  H.  V.  Ry.  Co.  v.  Com- 
mission, 02  Ohio  St  »,  110  N.  B.  521,  it  dis- 
tinctly appeared  that  the  contention  was  that 
the  orders  of  the  commtsslon  in  that  case 
"were  against  the  manifest  weight  of  the 
evidence,"  to  which  the  court  replied: 

"We  have  carefully  examined  all  of  the  evi- 
dence and  considered  it  in  the  light  of  the  con- 
flicting claims  ot  the  parties  'with  reference  to 
it,  and  we  are  not  able  to  say  that  the  findings 
of  the  commission  are  against  the  evidence." 
92  Ohio  St.  loc.  dt  16, 110  N.  B.  524. 

And  again  the  court  said: 

"Much  testimony  was  offered  toucliing  this 
question,  and,  as  already  indicated,  we  are  not 
able  to  eay  from  an  analysis  of  it  that  the  find- 
ing of  the  ccHnmission  was  not  sustained  by  the 
evidence."  92  Ohio  St.  loc.  ciL  22,  110  N.  B. 
625. 

It  is  to  be  noted,  furthermore,  that  th6 
court  in  that  case  was  not  dealing  with  any 
such  provision  defining  the'  scope  of  review 
(as  In  equity)  as  is  found  in  our  statute. 

The  next  case  Is  State  v.  Ry.,  130  Minn, 
loc.  dt  59,  153  N.  W.  247.  The  Statute  of 
that  state,  unlike  ours,  simply  provides  for 
review. of  the  orders  of  the  commission  as  of 
the  "trial  of  civil  actions,"  and  that  the  find- 
ings of  fact  by  the  commission  are  prima  facie 
reasonable  and  the  burden  of  re-proof  Is  up- 
on appellants.  In  that  state,  also,  there  IS 
no  puch  express  and  preclusive  provirion  as 
Is  contained  in  our  act 

The  case  of  Pittsburgh,  etc.,  Ry.  v.  Com- 
mission, 171  Ind.  189,  80  N.  E.  828,  seems  not 
to  be  in  point.  It  merely  refers  to  an  early 
decision  In  Minnesota  and,  without  making 
any  reference  whatever  to  any  local  statute 
of  Indiana,  rules  that  the  order  of  the  In- 
diana commission  is  prima  facie  valid. 

The  case  of  State  epc  reL  v.  R.  R.  CJommls- 
sion  of  Washington,  60  Wash,  loc  dt.  226, 
110  Pac.  1075,  Is  clearly  not  in  point . 

The  case  of  Settle  v.  Commission,  114  N.  E. 
1036  et  seq.,  is  another  Ohio  case  expressed 
by  a  per  curiam  to  the  effect  that  an  exami- 
nation of  the  record  showed  that  the  "order 
of  the  commission  was  not  unlawful  and  un- 
reasonable," dtlng  the  case  in  92  Ohio  St 
supra. 

It  is  plain  to  a  demonstration  that  these 
rulings,  based  on  local  statutes  wholly  dis- 
similar to  ours,  have  not  even  persuasive  au- 
thority.        . 

The  Public  Service  Commission  Act  of  this 
state  was  -made  up  largely  of  detached  para- 
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graphs  from  the  laws  of  several  other  states. 
Sudi  a  composite  is  naturally  lacking  In  the 
harmony  of  a  well-rounded  scheme  of  con- 
structlve  legislatian.  The  courts  have  there- 
fore been  called  upon,  by  Interpretation  and 
construction,  to  mold  and  fashion  the  public 
utilities  act  into  workable  stupe,  so  as  to 
carry  into  effect  the  important  object  of  safe- 
guarding full  control  by  the  state  of  the  cor- 
porations enfranchised  by  it,  to  the  end  that 
their  public  duties  may  be  enforced.  That 
sedulous  care  has  been  given  to  this  task  is 
apparent  from  the  decisions  of  this  court. 

Since  the  point  in  judgment  In  this  case 
does  not  involve  the  views  expressed  in  par- 
agraph 1  of  the  opinion  of  Judge  BLAIR,  I 
see  no  ground  whatever  for  transferring  the 
present  case  to  banc,  and  concur  in  all  of  his 
opinion  except  the  views  expressed  In  para- 
graph 1. 

GRAVES,  O.  J.  (concurring).  1  concur  In 
the  second  paragraph  of  this  opinion  and  in 
the  result  reached.  To  what  extent  I  con- 
cur in  the  first  paragraph,  that  which  fol- 
lows will  indicate. 

I  think  that  paragraph  1  of  the  opinion  of 
Woodson,  O.  J.,  in  Railroad  v.  Public  Service 
Ck)mmlBslon,  266  Mo.  loc.  clt.  340,  181  S.  W. 
61,  practically  declares  the  law.  My  individ- 
ual views  are  expressed  in  the  per  curiam  on 
the  motion  for  rehearing,  because  I  i>repar- 
ed  such. per  curiam.  The  contention  in  that 
case  made  was  that  the  findings  of  the  com- 
mission were  final  and  conclusive  upon  this 
court  To  this  contention  the  court  refused 
to  agree,  and  I  am  satisfied  with  that  rul- 
ing. In  my  judgment  the  rulings  of  the 
commission,  in  these  statutory  certiorari  pro- 
ceedings, reach  us  with  the  presumption  of 
right  a<iion  upon  the  part  of  the  commis- 
sion, and  as  prima  facie  valid;  but  this  pre- 
suLmption  and  prima  facie  case  may  be  over^ 
come  by  the  showing  made  in  the  record,  ^i, 
if  so,  the  duty  of  this  court  to  so  declare  is 
clear.  I  do  not  understand  that  the  opinion 
of  Woodson,  C.  J.,  controverts  these  views, 
because  he  says  that  we  will  give  such  find- 
ings just  such  consideration  that  we  give 
the  findings  of  a  chancellor  nisi  in  equity 
cases.  In  the  per  curiam  opinion  in  that 
case  (266  Mo.  loc.  clt  346,  181  S.  W.  64),  to 
which  we  all  agree,  we  said: 

'The  original  opinion  liolds  these  cases  must 
l>e  heard  as  cases  in  equity.  From  that  opin- 
ion we  do  not  desire  to  depart.  The  act  says 
that  they  shall  be  so  beard.  That  means  that 
we  will  consider  the  evidence  de  novo.  In  eq- 
uitable procedure  this  court  is  not  bound  by  the 
finriings  of  fact  made  by  the  chancellor  nisi. 
We  may  yield  to  the  judgment  of  the  commis- 
sion on  tne  facts  (if  the  circumstances  of  the 
cause  so  appeal  to  us),  as  we  may  yield  to  the 
judgment  of  the  chancellor  nisi  in  eq^uity  upon 
the  facts,  but  not  otherwise.  There  is  no  sub- 
stance therefore  in  this  ground  of  the  motion 
for  rehearing." 

Nor  do  I  think  that  sections  123  and  124 
of  the  act  of  1913  (Laws  of  1913,  p.  647)  com- 
p^  this  court  to  consider  the  findings  of  the 
conuolssion  in  a  manner  dlffermt  fr«m  the 


mle  above  Indicated.  The  first  section, 
supra,  has  no  reference  to  court  procedure 
at  all.  It  simply  says  that  the  orders  of  the 
commission  are  prima  fade  lawful  and  rea- 
sonable. So  is  a  judgment  of  a  circuit  coart 
when  appealed  frcMU  to  this  court.  There  Is 
the  presumption  of  right  action  upon  the 
part  of  tlie  dioult  court,  until  eiror  is  point- 
ed out. 

But  this  section  has  no  reference  to  pro- 
cedure in  a  statutory  certiorari  to  determine 
the  reasonableness  of  the  order.  If  the  com- 
mission fixed  a  given  rate  for  freight,  and  I 
was  resisting  the  payment  of  that  rate,  then 
the  order  of  the  commission  would  be  prima 
facie  lawful  in  that  proceeding.  Bo  too  as 
to  telephone  and  other  rates,  as  well  as  oth- 
er orders. 

If  la  the  case  mentioned  last  above  the 
order  of  the  commission  was  offered  to  show 
the  lawfulness  of  the  rate,  I  could  at  lenst 
respond,  if  I  might  not  go  further,  by  show- 
ing that  the  rate  had  been  declared  unlaw- 
ful and  unreasonable  by  some  court  So  in 
my  judgment  this  section  does  not  affect  the 
matter  at  aU;  but  if  it  did,  reasonable  ef- 
fect is  given  thereto  by  the  rule  we  have  es- 
tablished. 

Now  as  to  section  124:  The  rule  we  have 
established  does  no  violence  to  this  section. 
If  this  section  applies  to  procedure  here,  our 
rule  proceeds  upon  the  theory  that  It  must 
clearly  appear  that  the  order  is  unlawful  or 
unreasonable.  The  section  evidently  applies 
to  many  kinds  of  attacks  upon  the  order  of 
the  commission,  and  is  not  confined  solely  to 
the  attack  made  by  the  statutory  certiorari 
which  brings  cases,  such  as  the  present,  to 
the  circuit  courts. 

The  majority  opinion  in  Lusk  v.  Atkinson, 
268  Mo.  109,  186  S.  W.  703,  uses  some  rather 
broad  and  forceful  language,  but  when  fair- 
ly interpreted,  I  take  It  does  not  go  further 
than  Railroad  v.  Commission,  266  Mo.  loc.  dt 
340  and  346,  181  S.  W.  61. 

AU  considered,  I  think  the  rule  established 
In  Railroad  v.  Commission,  266  Mo.,  supra, 
is  correct 

WOODSON,  J.  (concurring).  The  question 
of  practice  mentioned  in  the  opinion  in  this 
case,  in  paragraph  1,  is  a  moot  one;  its  de- 
cision not  being  necessary  for  a  proper  dis- 
position of  the  case.  For  the  same  reason, 
I  am  unable  to  see  upon  what  legal  ground 
the  cause  can  be  transferred  to  court  in  banc. 
But  independent  of  this,  since  my  Associates 
are  freely  dealing  with  oblters,  I  may  add 
that  section  111,  Laws  1913,  p.  641,  is  too 
plain  in  meaning  to  require  or  permit  con- 
struction. It  stands  separate  and  alone,  as 
one  of  procedure  In  this  court  and  in  ex- 
press terms  provides  that  when  a  case  reach- 
es this  court  from  the  Public  Service  Commis- 
sion It  shall  be  tried  as  a  suit  in  equity. 
There  is  no  phrase  In  the  law  better  known, 
or  which  has  a  more  definite  legal  meaning, 
than  it  has.    That  statute  contains  no  Ian- 


Digitized  by  V^OOQlC 


MoJ 


BUB  ▼.  McFARLAKIX 


$73 


gaage  aUn  to  the  Idea  ttaat  tlie  flodUkgK  of 
the  comoiission  are  prima  fade  evidence  of 
their  correctheaa  on  procedure  In  tbla  court. 
The  equity  practice  la,  and  fOr  centuries  haa 
been,  for  this  court  to  defer  somewhat  to  the 
findings  of  the  chancellor,  becanse  of  hla  bet- 
ter position  to  see  the  witnesses,  and  observe 
their  condnct  and  demeanor  upon  the  wit- 
ness stand ;  but  we  have  never  abdicated  our 
anthority  to  make  our  own  findings  of  tact, 
when  deemed  proper,  from  the  record  sent 
np.  This  Is  the  sense  In  which  the  Legis- 
lature used  the  phrase  mentioned,  and  that 
meaning  should  be  carried  out  by  this  court 
I  therefore  concur  in  the  result  of  the  con- 
clusions reached. 


BUB  et  al.  v.  McFAHIAND.    (No.  15155.) 


(St  Louis  Court  of  Appeals. 
June  6,  1917.) 


Bfissouri. 


CovsNANTs  <s=>20— Building  RESTRicrioNa 

Where  development  company's  "declaration 
of  trust  and  agreement"  reserved  certain  lots 
for  specified  basiness  parpoees  and  reserved  to 
the  company  the  right  to  determine  whether 
these  lots  should  be  used  for  such  purposes  or 
residence  purposes,  bat  neither  the  company  nor 
trustees  invested  with  the  trust  after  its  receiv- 
ership ever  exercised  the  reserved  right,  and  the 
lots  were  sold  by  the  receiver,  the  purchaser 
could  use  the  lots  for  either  residences  or  the 
business  punrases  stated. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  EHg.  {  19.] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; John  W.  McElhlnney,  Judge. 
"Not  to  be  offlclaUj  published." 
Suit  by  Katherlne  Bub  and  others  against 
Lucy  A.  McFarland.    From  Judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

L.  Frank  Ottofy,  of  St  Louis,  for  aj;^)el- 
lants.  Jesse  McDonald  and  Henry  S.  Caul- 
fleld,  both  of  St  Louis,  for  respondent 

ALLEN,  J.  This  is  a  suit  In  equity  to  en- 
join the  alleged  violation  by  defendant  of 
certain  building  restrictions.  The  learned 
trial  Judge,  sitting  as  a  chancellor,  found  the 
issues  in  favor  of  defendant  and  dismissed 
plaintiffs'  bill,  whereupon  plaintiffs  appealed 
to  this  court. 

Defendant  at  the  time  of  the  institution 
of  the  action  was  proceeding  to  erect  a  cer- 
tain building  upon  lots  1  and  2  of  block  2  in 
the  tract  of  land  known  as  University 
Heights,  In  St  Louis  county.  The  suit  is 
brought  by  a  number  of  lot  owners  in  said 
University  Heights,  and  proceeds  upon  the 
theory  that  defendant  was  about  to  erect  a 
three-story  apartment  or  tenement  structure, 
upon  her  lots  mentioned,  in  violation  of  cer- 
tain building  restrictions  alleged  to  have 
been  Imposed  thereupon  by  a  certain  "dec- 
laration of  trust  and  agreement,"  of  date 
January  19,  1005,  executed  by  the  Univer- 
sity Heights  Realty  &  Development  Compa- 


ny, a  corporation,  witbt  to,  and  for  the  bene- 
fit of  all  those  persons  who  had  purchased, 
and  those  who  might  thereafter  purchase, 
and  from  time  to  time  hold  and  own,  any  of 
the  several  lots  in  said  University  Heists, 
as  designated  on  a  certain  plat  theretofore 
recorded  in  the  office  of  the  recorder  of 
deeds  of  St  Louis  county.  It  appears  that 
the  University  Heights  Realty  &  Develop- 
ment Company  was  then  the  owner  of  the 
entire  tract,  but  had  contracted  to  sell  cer- 
tain lots. 

It  is  conceded  that  such  restrictions  as 
are  sought  to  be  imposed  upon  defendant's 
lots  by  the  "declaration  of  trust  and  agree- 
ment" above  mentioned  are  valid  and  bind- 
ing restrictions  and  limitations  upon  defend- 
ant's use  of  her  property.  At  the  trial  it 
was  stipulated  that  In  an  action  In  equity 
in  the  United  States  District  Court  for  the 
Eastern  Division  of  the  Eastern  Judicial  Dis- 
trict of  Missouri  one  Matt  G.  Reynolds  was 
duly  appointed  and  qualified  as  receiver  for 
the  property  and  assets  of  the  University 
Heights  Realty  &  Development  Company,  in- 
cluding the  lots  now  owned  by  defendant 
and  that  thereafter,  on  May  8,  1912,  the  re- 
ceiver duly  sold  said  two  lots  at  public  auc- 
tion to  S.  M..  Walters,  who  thereafter  con- 
veyed the  same  to  defendant.  The  decree 
pursuant  to  which  the  receiver  made  such 
sale  was  Introduced  in  evidence.  It  was  also 
made  to  appear  that,  pursuant  to  an  order 
of  the  then  United  States  Circuit  Court  in 
and  for  the  Eastern  Judicial  District  of  Mis- 
souri, the  said  receiver  executed  a  convey- 
ance, of  date  October  19,  1911,  and  duly  re- 
corded, whereby  certain  trustees  chosen  by 
the  property  owners  in  the  tract  in  accord- 
ance with  the  terms  of  the  "declaration  of 
trust  and  agreement"  snpra,  and  their  suc- 
cessors, were  invested,  inter  alia,  with  the 
trast,  powers,  and  duties  which  originally' de- 
volved upon  the  University  Heights  Riealty 
&  Development  Company  by  virtue  of  said 
"declaration  of  tnst  and  agreement." 

The  provision^  of  the  "declaration  of  trust 
and  agreement"  here  pertinent  (certain  por- 
tions of  which  we  Italicize)  are  as  follows: 

"Whereas,  it  is  also  the  purpose  and  inten- 
tion of  said  company  to  create,  in  respect  of 
each  and  every  of  said  lots  (except  certain  lott 
reserved  for  retail  buaineis  purposes,  and  for 
school  and  church  purposes,  as  hereinafter  spe- 
cially set  forth  in  article  S  hereof),  certain  re- 
strictions, conditions,  and  easements,  in  order 
that  the  character  of  the  lots  in  said  University 
Heights  as  high-grado  residence  property  may 
be  established  and  maintained  for  the  benefit 
of  the  persons  who  may  hereafter  own  or  occupy 
said  several  lots,"  etc. 

"Article  3. 

"Section  1.  No  building  other  than  a  privato 
dwelling  house,  and  the  stable  and  outbuildings 
appurtenant  thereto,  shall  be  erected  on  any  of 
said  lots,  nor  shall  any  lot  or  part  thereof  be 
used  or  occupied  for  any  but  private  residence 
purposes,  nor  by  any  other  person  or  persons 
than  those  of  the  Caucasian  race  (except  that 
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persons  of  other  race  may  reri:de  apon  any  of 
said  lots  while  employed  as  servants  in  the  fam- 
ily of  the  owner  or  owners  of  said  lot  and  not 
otherwise).  Not  more  than  one  dwelling  house 
shall  be  erected  on  any  one  lot 

"This  section  shall  not  be  construed  bo  as  to 
permit  to  be  erected  or  maintained  upon  any  of 
said  lots,  any  inn  or  hotel,  flat,  apartment 
house,  boarding  house  or  lodging  house;  it  being 
the  intention  hereby  to  prohibit  the  erection  or 
use  of  any  building  for  any  such  purposes,  »ub- 
ject  to  tho  reaervationt  oontained  in  section  S 
of  this  article.     *     •     • 

"Section  5.  The  above  restrictions  in  this  ar- 
ticle contained  shall  not,  however,  apply  to 
block  No.  4,  reserved  for,  and  on  which  is  situ- 
ated the  printer^  and  office  building  of  the 
'Woman's  Magazine,'  nor  at  the  option  of  the 
company  shall  they  apply  to  the  following  lots 
which  are  expressly  reserved  for  the  purposes 
respeotivelv  stated,  as  follows:     •    •     * 

"All  lots  in  block  1  and  lots  1  and  S  of  bloc^ 
2  reserved  for  offices  and  retail  stores  or  places 
of  business  either  with  or  without  fltHs  or  apart- 
meints  above  the  first  floor.     •    •     • 

"The  oompanv  shall  have,  and  it  kerebv  re- 
serves the  rtght,  to  determine  tchether  said  lots 
in  blocks  No.  S  and  No.  S  shall  be  used  for  the 
purposes  for  which  they  are  reepecfively  reserv- 
ed, or  for  private  residence  purposes,  but  in  the 
event  that  they  shall  be  used  for  private  resi- 
dence purposes,  they  shaU  be  and  remain  sub- 
ject to  all  the  provisions  and  restrictions  in  the 
preceding  sections  of  this  artielo  contained, 

"The  lots  in  this  section  described  shall  not, 
hoKcver,  be  used  for  any  purposes  other  than 
thei  purposes  for  which  they  are  respectively 
reserved,  or  for  private  residence  purposes  as 
aforesaid,  to  whteh  purposes  they  are  hereby 
expressly  restricted,  into  whosesoever  hands 
they  may  come." 

We  Insert  here  a  iwrtlon  of  a  plat  of  Uni- 
versity Heights  Introduced  in  evidence  be- 
low. 


(OELMAR     boulevard) 


Ttda  part  of  the  plat  in  evidence  sitows  tbe 
southeastern  portion  of  the  sabdlyided  tract 
involved,  the  greater  part  of  Vhleh"  is  re- 
stricted to  use  for  residence  pnrposM.  How- 
ever, In  tbe  southeast  comer  thereof  is  a 
business  or  quasi  business  section.  Tbe 
hexagonal  figure  appearing  In  the  lower 
right-hand  comer  of  the  plat  represents  a 
unique  bnildtng  known  as  the  Woman's  Mag- 
azine Building,  a  rather  lofty  structure  ae- 
slgned  for  business  purposes,  though  describ- 
ed as  a  beautiful  building.  Immediately' 
north  6t  this  is  a  large  "printery,"  having  a 
smokestack.  About  these  buildings  is  a  plat 
of  ground  or  plaza  which  appears  to  be 
nearly  semicircular  In  shape.  The  evidence 
Is  that  there  are  no  residences  facing  on  the 
plaza.  While  nearly  all  other  lots  through- 
out the  platted  tract  are  absolutely  restrict- 
ed to  use  for  residence  purposes  by  the  terms 
of  the  "declaration  of  trust  and  agreement" 
block  4,  containing  the  Woman's  Magazine 
Building  and  printery  surrounded  by  the 
plaza,  and  almost  all  of  the  lots  surround- 
ing this  plaza,  are  exempted  from  the  oper- 
ation of  tbe  general  provision  Imposing  such 
restrictions  and  are  affected  by  the  special 
provisions  of  section  5  of  article  3,  supra. 
Lots  1  and  2,  and  7,  and  31  to  34,  Inclusive, 
of  block  3,  constituting  the  southern  end 
of  that  block,  are  reserved  for  school  pur- 
poses; lots  1  and  2  of  block  6,  constituting 
the  eastern  end  of  that  block,  are  reserved 
for  church  purposes;    while  all  lots  in  block 

1  east  of  and  fronting  upon  the  plaza,  and 
defendant's  lots  1  and  2  of  block  2  (about 
which  an  additional  line  has  been  I'onghly 
drawn  on  the  plat),  constituting  the  south- 
em  end  of  that  block,  are  "reserved  for  offic- 
es and  retail  stores,  or  places  of  business, 
either  with  or  without  flats  or  apartments 
above  the  first  floor,"  these  lots  in  blocks 

2  and  3  being  subject  to  tbe  farther  provi- 
sions of  section  5  of  article  3  italicized  above. 

There  is  some  controversy  here  as  to  wbat 
the  record  shows  regarding  tbe  character  of 
tbe  street  or  "private  way"  upon  which  de- 
fendant's lots  front — a  matter  to  which  wc 
attach  no  special  importance  in  view  of  the 
controlling  facts  of  the  record.  We  may  say, 
however,  that  from  tbe  evidence  as  a  whole, 
including  a  plat  other  than  that  referred  to 
above,  this  street  or  way,  an  extension  of 
Cornell  avenue,  appears  to  be  a  cul-de-sac 
22  feet  in  width;  and  it  appears  that  tbe 
north  wing  of  a  high  school  building  erected 
partly  on  lots  10  and  11  of  block  1  and  upon 
other  property  east  thereof  encroaches  upon 
a  portion  of  the  same  extending  to  about  the 
center  thereof. 

It  appears  that  defendant  originally  caus- 
ed plans  to  be  prepared  for  the  erection  of 
an  apartment  building  upon  her  lots,  but 
that  prior  to  the  Institution  of  the  suit,  bar- 
ing been  advised  concerning  the  restrictions, 
she  made  certain  changes  in  these  plans. 
maklDS  It  appear  to  be  her  inteatioa  to  have 
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offices  on  tbe  first  floor  with  apartments 
above.  Her  good  faith  with  respect  to  these 
changes  la  challoigeid,  a  matter  which  we 
shall  touch  upon  lf>ter. 

The  learned  chancellor  below  filed  a  mem- 
orandum opinion  in  deciding  the  caset  We 
reprodnce  it  here,  as  In  our  Jndgmoit  it 
sncdnctly  covers  the  case  and  properly  dis- 
poses of  the  matter  in  controversy.  It  is  as 
follows : 

"In  the  dedaration  of  trust  and  agreement  lots 
1  and  2  of  block  2  were  ezpresslT  excepted  from 
the  restrictions  to  use  for  dwelling  house  pui^ 
poses  and  from  all  the  restrictions  contained 
in  the  first  four  sections  of  article  3  of  the  dec- 
laration; and  said  lots  were  reserved  for  offices 
and  retail  stores  or  places  of  business,  either 
with  or  without  flats  or  apartments  above  the 
first  floor.  The  company  reserved  the  right  to 
determine  whether  the  lota  should  bo  used  for 
the  purpose  for  which  they  were  reserved  or  fot 
private  residence  purposes.  It  has  never  exer- 
cised this  right,  and  there  has  been  no  determi- 
nation that  the  lots  shouM  be  used  for  private 
residence  purposes,  and  all  the  right,  title,  and 
interest  of  the  company  in  and  to  the  lota  have 
been  sold  by  the  receiver.  It  follows  that  the 
lota  may  be  used  for  the  purposes  for  whioi 
they  were  reserved.  ^        ,       _..      a 

"The  provisions  of  the  declaration  of  trust  ana 
agreement  are  contndling,  and  all  persona  hol^ 
ing  lots  in  the  subdivision  which  were  acquired 
from  the  company  after  the  recording  of  the  dec- 
laration were  required  to  tako  notice  of  its 
provisions  with  reference  to  all  the  lots  m  the 
subdivision  as  well  as  their  own. 

"Although  the  defendant  at  first  was  Intend- 
ing to  erect  an  apartment  house,  whidi  was  not 
a  permitted  use  of  her  lots,  it  appears  that  she 
haa  changed  her  plana  so  as  to  have  offices  on 
the  first  floor  and  apartments  on  the  second  and 
third  floors.  This  change  was  made  in  good 
faith  before  the  commencement  of  the  suit 
Henco  it  does  not  appear  that  she  is  violating 
or  intending  to  violate  any  of  the  restrictions 
to  which  h«  lots  are  aubject." 

It  la  argued  that  the  court  fell  Into  error 
In  construing  the  provisions  of  section  5  of 
article  3,  supra.  The  gist  of  the  argument 
advanced  In  this  connection  appears  to  be 
that  by  these  provisions  the  company  retain- 
ed the  right  to  determine  whether  defend- 
ant's lots  abonld  be  used  for  the  purposes 
for  which  they  were  "reserved,"  that  the 
company  did  not  so  determine,  and  such  right 
passed  ultimately  to  the  trustees  supra,  who 
alone  may  now  exercise  it,  and  that  until 
it  Is  exercised  by  the  trustees  the  lots  are 
restricted  to  use  for  residence  purposes.  But 
we  regard  It  as  clear  that,  In  the  absence  of 
any  prior  exercise  of  the  right  mentioned, 
defendant  acquired  her  lots  subject  only  to 
these  restrictions,  viz.  that  diey  be  used 
either  for  private  residence  purposes  or  for 
ofl[ices,  retail  stores,  or  places  of  bn^ness* 
with  or  without  flats  or  apartments  above 
the  first  floor;  and  that  defendant,  as  own- 
er, had  the  right  to  determine  between  these 
two  permitted  nses,  but,  should  she  dioose 
to  Hse  the  lots  for  residence  purposes,  then 
her  use  thereof  would .  be  subject  to  all  o£ 
the  provisions  and  restrictions  imposed  by 
the  "declaration  ofc  trust  and  agreement*'  up- 
on all  other  lots  in  the  tract  used  for  such 


purposes.  It  appears  that  defendant  is  pro- 
ceeding to  makemse  of  the  lots  for  offices,  re- 
tall  stores,  or  places  of  business,  with  apart- 
ments above  the  first  floor,  and.  If  so  pro- 
ceeding in  good  faith,  we  think  that  she  is 
entirely  within  Jber  rights. 

Respecting  the  good  faith  of  defendant  In 
making  the  changes  in  the  plans  for  her 
building  mentioned  above,  after  careful  scru- 
tiny of  the  record,  we  see  no  reason  to  in- 
terfere with  the  finding  of  the  chancellor  be- 
low. We  think  that  the  evidence  adduced 
fully  warrants  the  conclusion  that  defend-, 
ant  acted  in  good  faith.  The  contention  is 
made  that  the  plans,  so  changed,  make  it 
appear  that  the  so-called  offices  upon  the  first 
floor  are  not  suitable  for  use  as  such,  and 
that  they  are  not  provided  with  water,  toilet, 
eta  But  we  think  It  clear  that  the  rooms  In 
question  are  readily  susceptible  of  use  as  of- 
fices, or  for  business  purposes;  and  plaintiff 
testified  that  she  had  'let  contracts  for 
the  plbmblng,  for  the  stationary  wash  stands 
and  toilet  to  be  used  for  those  offices,"  and 
that  she  intended  to  use  this  first  floor  for 
business  purposes  "absolutely." 

Plaintiff's  bin  seeks  an  Injunction  restrain- 
ing defendant  from  erecting  a  tenement  or 
apartment  honse.  (A  violation  of  a  build- 
ing line  is  also  charged,  but  we  have  taken 
no  notice  thereof  since  the  facts  plainly 
show  no  such  violation.)  Under  the  evidence 
we  are  of  the  opinion  that  plaintiffs  are 
plainly  not  entitled  to  the  relief  sought 
Should  defendant  hereafter  in  fact  put  her 
property  to  a  use  not  permitted  under  the 
provisions  of  the  "declaration  of  (rust  and 
agreement"  supra,  the  courts  are  open  to 
plaintiffs  to  obtain  redress  In  an  appropriate 
action. 

It  follows  that  the  judgment  should  be  af- 
firmed, and  It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


CITIZENS'  SAVINGS  TRUST  CO.  v.  MER- 
CHANTS' BUILDING  &  LOAN  ASS'N. 
(No.  12525.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  11,  1917.) 

1.  Appe'ai.  and  Erbob  i8=>591— Abstbact  o» 
Record— Sttfticienct. 
An  abstract  of  record,  not  containing  evi- 
dence, bot  merely  containing  pleadings  and  a 
statement  that  after  all  the  evidence  "offered 
In  the  cause  is  heard  this  cause  is  by  the  court 
taken  under  advisement,"  and  not  mentioning 
motion  for  new  trial  or  in  arrest  nor  that  a 
bill  of  exceptions  was  filed  or  an  appeal  taken, 
was  insufficient,  although  these  matters  appeared 
in  bill  of  exceptions,  which  was  referred  to  in 
counsel's  statement,  since  the  distinction  be- 
tween an  abstract  of  the  record  proper  and  an 
abstract  of  the  bill  of  exceptions  must  be  main- 
tained.  ' 

[Ed.  Note.— For  other  caseig,  see  Appeiil  and 
B5rror,  Cent  Dig.  K  2»16,  2617.] 
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2.  Appeai^  and   Bbbob  «=>644(2)— Abstkact 

OF  RECOBD— SUFFIOIENOY— NKCESSITT  OF  OB- 
JECTIONS. 

The  appellate  court  will  not  consider  an  in- 
sufficient abstract  of  record,  although  opposing 
counsel  do  not  offer  objection  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2795,  2796,  2798.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Henry  L.  Jost,  Special  Judge. 

"Not  to  be  officially  published." 

Action  by  the  CltlZMis'  Savings  Trust  Com- 
pahy  against  the  Merchants'  Building  &  Loan 
•  Association.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Appeal  dlsmisaed. 

J.  A.  Haizfeld  and  W.  B.  Dickinson,  both 
of  Kansas  City,  for  appellant.  Deatberage, 
Guthrie  &  Thomson  and  W.  N.  Deatberage, 
all  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  This  is  an  action  on  a  spe- 
cial tax  bill  in  which  the  Judgment  In  the 
trial  court  was  for  the  plaintiff.  Defendant 
appealed. 

[1]  Tbe  abstract  of  the  record  proper  con- 
tains the  pleadings  and  a  statement  that: 

"After  all  the  evidence  offered  in  tbe  cause 
is  heard,  this  cause  is  by  the  court  taken  under 
advisement" 

That  is  all  (save  a  statement  by  counsel) 
that  appears  In  the  abstract  of  the  record 
proper.  There  Is  no  statement  that  a  motion 
for  new  trial,  or  a  motion  In  arrest,  was 
filed;  or  that  such  motions  were  overruled. 
Such  motions  are  not  mentioned  at  all.  Nor 
is  there  any  statement  that  a  bill  of  ex- 
ceptions was  duly  filed,  or  that  an  appeal 
was  duly  taken.  So  the  abstract  is  wholly 
void  of  any  of  those  things  which  the  law 
absolutely  requires  to  appear  therein.  Hard- 
ing V.  Bedoll,  202  Mo.  625,  100  S.  W.  638; 
and  a  long  list  of  cases  decided  since  by  the 
Supreme  Court  and  each  of  the  Courts  of 
Appeals,  including  that  of  Wilson  t.  Reed 
(just  decided)  193  8.  W.  819. 

Tbe  statement  of  counsel,  above  referred 
to,  as  Inunedlately  following  the  reference  to 
tbe  entry  that  tbe  court  beard  the  case 
and  took  It  "under  advisement,"  Is  as  fol- 
lows: 

"All  other  matters  shown  in  the  record  proper, 
including  all  judgments  of  record  and  all  motions 
and  instruments  filed  in  this  cause,  together 
with  the  action  and  rulings  thereon  by  the  court, 
and  the  objections  and  exceptions  of  the  appel- 
lants thereto,  and  appellants'  application  and 
affidavit  for  appeal,  and  the  order  allowing  the 
appeal  to  the  Kansas  City  Court  of  Appeals,  are 
shown  in  full  in  the  bill  of  exceptions  filed  here- 
in, and  approved  by  the  court  and  made  a  part 
of  the  record  herein  on  the  23d  day  of  Febru- 
ary 1017,  and  a  full  abstract  of  all  matters  ap- 
pearing in  the  record  are  printed  in  appellant's 
abstract  of  tbe  record  following  under  the  cap- 
tion 'Bill  of  Exceptions,'  and  all  matters  ap- 
pearing under  the  caption  'Bill  of  Exceptions' 
herein  are  expressly  referred  to  as  the  abstract 
of  the  record  in  this  cause." 

Then  follows  a  bill  of  exceptions  showing 
tbe  trial,  the  close  of  tbe  evidence,  and  the 
filing  of  the  motions  for  new  trial  and  in 


arrest,  the  order  orerruling  tbem,  and  ex- 
ceptions thereto. 

[2]  Counsel  have  eodeavored  to  set  aside 
the  many  rulings  of  the  appellate  courts  of 
the  state  as  to  tdiat  must  be  made  to  ap- 
pear In  the  record  proper  by  his  statement 
that  "all  motions  and  Instmments  filed  In 
the  cause,  together  with  the  actions  and 
rulings  thereon  by  tbe  court,"  are  shown  in 
tbe  bill  of  exceptions.  The  motions  meant 
are  not  named,  and  we  are  requested  to  hunt 
them  out  In  the  bill  of  exceptions.  Bat  if 
named  it  would  not  have  helped  mattera 
Tbe  motion  for  new  trial  must  be  noted  la 
the  abstract  of  the  record  proper.  We  can- 
not allow  such  procedure.  Tbe  distinction 
between  an  abstract  of  the  record  proper  and 
an  abstract  of  tbe  bill  of  exceptions  must 
be  maintained,  and  what  should  appear  hi 
one  cannot  be  omitted  and  the  court  asked  to 
take,  In  Its  stead,  what  should  be  found  in 
the  otber.  Dalton  v.  Register  &  Co.,  24S 
Mo.  150,  VH  S.  W.  67.  And  the  fact  that 
opposing  counsel  have  not  made  tbe  defect 
a  point  Of  objection  will  not  avail  the  party 
at  fault  Hutson  v.  AUeu,  236  Mo.  645,  13» 
S.  W.  121;  Hays  v.  Foos,  223  Mo.  421,  122 
S.  W.  1038. 

The  appeal  will  be  dismissed.    All  concur. 


BONNEBr-MILLEB  MIFO.  00.  v.   SILVER- 
MAN.    (No.  14721.) 

(St  Louis  Court  of  Appeals.  Missouri.  Sub- 
mitted on  Briefs  May  8,  1917.  Opinion  Filed 
June  6,  1917.  Rebeariug  Denied  June  2i), 
1017.) 

JCSTICXS  OF  THE  PEACE  «=3>36(5)— ACTIOH  Foa 

Rent  —  Jubisoiotion  —  Pueadimo      axo 

PaooF. 
A  justice  of  the  peace  has  no  jurisdiction 
of  an  action,  under  Rev.  St.  1909,  f  |  7616,  7001, 
providing  where  suits  for  recovery  of  rent  and 
possession  of  demised  premises  shall  be  brought, 
unless  plaintiff  not  merely  alleges,  but  proves, 
that  the  premises  arc  situated  in  district  in 
which  suit  was  instituted. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  89.} 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  Bonner-MIUer  Manufacturing 
Company  against  Ell  Silverman.  Judgment 
in  favor  of  plolutifiC,  and  defendant  appeals. 
Reversed. 

Albert  C.  Davis,  of  St  Louis,  for  ai^- 
lant  William  F.  Fahey.  of  St  Louis,  for 
respondent 

REYNOLDS,  P.  J;  This  is  an  action  un- 
der the  Landlords  and  Tentais  Law  for  the 
recovery  of  rent  alleged  to  be  due  and  pos- 
session of  the  demised  premises.  It  was  com- 
menced before  a  justice  of  the  peace  for  the 
fifth  district  of  the  city  of  St  Louis  and  In 
the  afildavit  filed  with  the  justice  It  is  set 
out  that  diefendant  rents  and  occn^es  as  teo- 
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ant  of  plaintiff  "tbe '  following  described 
premises,  situated  In  said  district,"  describ- 
ing the  property  by  numbers  and  as  In  tbe  city 
of  St.  Louis,  "the  Justice  having  jurisdiction 
In  the  district  In  which  the  premises  are  situ- 
ated." The  trial  before  the  justice  resulted 
In  a  verdict,  for  plaintiff,  who  appealed  to 
the  circuit  court.  There,  on  a  trial  anew 
beforektbe  court  and  a  jury,  plaintiff  again 
recovered,  and  defendant  appealed. 

At  the  close  of  plaintiff's  testimony  'and 
again  at  the  close  of  all  the  testimony  In 
the  case,  defendant  Interposed  a  demurrer 
that  under  the  pleadings  and  evidence  plain- 
tiff could  not  recover.   These  were  overruled. 

While  the  afBdavit  or  complaint  located 
the  premises  within  the  district  of  tbe  Justice 
of  the  peace  before  whom  the  cause  was  in- 
stituted, there  was  no  proof  of  that,  nor  did 
the  Instructions  given  by  the  court  at  the 
instance  of  plaintiff  and  at  the  court's  own 
Instance,  require  the  Jury  to  find  that  the 
premises  were  within  that  district. 

On  the  authority  of  the  decision  of  onr 
Supreme  Court  In  Backenstoe  v.  Wabash,  St 
Louis  &  Padflc  Ry.  Co.,  86  Mo.  492,  ovei^ 
ruling  Nail  v.  St.  Louis,  K.  C.  &  N.  R.  R.  Co., 
50  Mo.  112,  we  must  hold  that  by  this  omis- 
sion the  plaintiff  failed  to  make  out  its 
case.  In  the  Nail  Case,  which  was  for  dam- 
ages for  Icilling  stock,  it  appears  that  the 
petition  alleged  that  the  killing  took  place 
In  the  township  of  the  Justice.  The  Suprem* 
Court,  in  that  case,  had  said: 

"This  gave  the  justice  of  the  peace  jorisdie- 
tion  nf  the  case,  and  the  evidence  showed  at 
what  point  it  happened.  The  question  was  for 
the  triers  of  the  fact,  and  we  will  not  inter- 
fere." 

But  our  Supreme  Court,  in  tbe  Badcen- 
Btoe  Case,  supra,  referring  to  this,  says  that 
tbe  opinion  gave  no  statement  of  the  evi- 
dence but  that  the  court  bad  taken  pains  to 
examine  the  transcript  and  found  that  there 
was  no  evidence  whatever  showing  in  what 
township  the  Idlllng  occurred.  The  court 
then  continues: 

"While  on  this  iioint  the  opinion  la  somewhat 
obscure,  we  infer  that  the  judgment  was  af- 
firmed on  the  ground  that  the  statement  in  the 
petition,  that  it  occurred  in  Gallatin  Township, 
gave  the  justice  jurisdiction.  If  it  is  to  be 
so  construed,  we  are  of  the  opinion  that  it  has 
no  support,  either  in  tbe  sections  of  the  statute 
above  quoted  or  the  numerous  adjudications 
in  tbfs  and  other  states  on  analogous  gues- 
tions." 

For  the  reason  that  there  was  no  evidence 
tending  to  prove  that  the  horse  was  killed  In 
the  township  of  the  Justice,  the  Supreme 
Court  affirmed  the  Ju^;ment  of  tbe  Kansas 
City  Court  of  Appeals,  in  the  case,  which 
reversed  the  Judgment  of  the  trial  court  and 
remanded  the  cause  (see  23  Mo.  App.  148), 
but  certified  it  to  the  Supreme  Court 

In  Severn  v.  St  Louis  &  S.  F.  R.  R.  Co., 
148  Mo.  App.  631,  loc.  dt  686,  129  S.  W.  47T, 
478,  our  court  referred  to  a  multitude  of 
cases,  including  Backenstoe  v.  Wabash,  St. 
Louis  &  Padflc  Ry.  Co.,  snpra.  In  which 


Judgments  have  been  reversed  and  the  cause 
remanded 

"for  no  other  reason  than  that  plaintiff  omitted 
to  prove  affirmatively  the  animal  was  injured 
or  killed  in  the  township  wherein  the  suit  was 
instituted  before  the  justice  or  in  a  township 
adjoining  thereto.  *  *  *  It  has  been  decid- 
ed, too,  that  such  fact  must  be  proved  pointedly 
or  be  rendered  inferable  from  some  other  estab- 
lished fact  in  the  case  which  clearly  points  the 
condusion  that  the  animal  was  killed  in  the 
township  of  the  justice  or  in  a  township  adjoin- 
ing thereto." 

In  Martin  v.  Butler  County  R.  R.  Co.,  175 
Mo.  App.  464,  161  S.  W.  631,  also  an  action 
for  damages  for  killing  of  stock,  tbe  Spring- 
field Court  of  Appeals  said: 

"It  has  been  ruled  in  this  state  time  and  time 
again  that  under  our  statute  where  a  suit  for 
kUling  stock  is  brought  against  a  railroad  in  a 
township  other  than  the  one  in  which  the  ani- 
mal was  killed,  the  fact  that  such  townships 
adjoin  is  jurisdictioiial  and  must  be  both  aver- 
red and  proven." 

In  the  case  before  that  court  it  is  said  that 
tbe  fact  was  averred  but  not  proven  and 
for  this  error  tbe  Judgment  was  reversed  and 
tbe  cause  remanded. 

It  Is  true  these  are  cases  relating  to  the 
Jurisdiction  of  Justices  In  cases  of  the  kill- 
ing of  sto<^  by  railroads,  but  the  statute 
concerning  actions  to  recover  rent  and  pos- 
session of  demised  premises,  section  7616, 
Revised  Statutes  1909,  In  no  less  positive 
terms,  in  like  manner,  almost  In  Identical 
language,  limits  tbe  Jurisdiction  of  the  justic- 
es In  sucb  cases.  In  that  it  provides  that  every 
justice  of  the  peace  shall  have  Jurisdiction 
"coextensive  with  the  dty  in  which  he  shall  be 
elected,  except  in  landlord  and  tenant  cases, 
and  in  cases  of  forcible  entry  and  detainer  and 
of  unlawful  detainer,  which  shall  be  brought  in 
the  district  v>here  the  property  to  be  affected  is 
situated,"  etc. 

Sectimi  7904  provides  that  sudi  action 
must  be  commenced,  If  in  a  dty  of  the  size  of 
St.  Louis, 

"with  a  justice  of  the  peace  of  the  ioard  or  dis- 
trict in  tchich  the  property  is  situated,  and  in 
which  such  justice  shall  have  been  elected  or 
appointed,"  etc. 

Construing  this  law,  our  court  said;  In  Bast 
V.  Ketchum,  5  Mo.  App.  433,  loc.  cit  434, 
that  an  action  of  this  character,  for  rent  and 
possession  sucb  as  this, 

"is  not  an  ordinary  suit  brought  before  a  jus- 
tice, but  a  special  and  summary  proceeding,  and 
must  be  governed  by  the  rules  which  have  re- 
peatedly been  declared  applicable  to  such  pro- 
ceedings. *  *  *  It  serves  no  purpose  to 
show  that  the  premises  are  in  a  particular 
ward,  if  it  be  left  wholly  uncertain  whether  the 
justice  was  in  a  part  of  the  county  remote  from 
that  ward.  *  *  *  In  order  to  accomplish  the 
purpose  of  the  law,  all  the  essential  elements 
that  go  to  make  up  the  jurisdiction  must  ap- 
pear; and  this  court  cannot  any  more  presume 
that  a  particular  justice  was  located  in  a  given 
ward,  than  it  can  that  particular  premises  were 
there." 

In  Sawyer  v.  Bnrrls,  141  Mo.  App.  108, 121 
S.  W.  321,  our  court,  passing  on  the  Juris- 
diction of  a  Justice  in  an  action  by  attach- 
ment, held  that  the  Judgment  In  such  a  case 
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which  did  not  show  the  Jurisdiction  of  the 
Justice  by  reason  of  the  location  of  the  prop- 
erty attached,  was  absolutely  void.  In  dis- 
cussing the  case  Judge  Nortonl,  who  wrote 
the  opinion,  applies  by  analogy  the  statute 
touching  jurisdiction  of  a  Justice  of  the 
l)eace  over  actions  for  killing  stock  by  rail- 
road companies,  that  statute  providing  that 
such  actions  as  are  cognizable  in  that  court 
must  be  Instituted  In  the  township  where  the 
Injury  happened,  or  in  any  township  adjoin- 
ing thereto.  Oases  are  also  there  cited  In 
support  of  the  proposition  that  courts  of  Jus- 
tices of  the  peace,  being  limited,  the  fact  of 
the  proper  venue,  if  we  may  so  call  it,  Is 
Jurisdictional.  So,  says  the  learned  Judge 
who  wrote  that  opinion,  the  statute  whldi 
provides  for  the  enforcement  of  an  agister's 
lien,  is  construed. 

These  section  conferring  Jurisdiction  on 
Justices  in  landlord  and  tenant  cases  are  Just 
as  restrictive  of  the  Jurisdiction  of  the  Justice 
as  are  those  providing  for  the  Institution  of 
actions  for  the  killing  of  cattle  on  railroads, 
actions  by  attachment,  and  the  like.  So  also 
in  r^levln,  as  see  Grant  v.  Stubblefield,  138 
Mo.  App.  555,  120  S.  W.  647;  Barnes  y. 
Plessner,  162  Mo.  App.  460,  k>c.  dt  464,  142 
S.  W.  747. 

It  Is  true  that  our  Supreme  Court,  in 
Walker  v.  Harper,  33  Mo.  592,  passing  on  an 
instruction,  which  was  asked  by  the  defend- 
ant, in  a  proceeding  under  the  landlord  and 
tenant  law  for  the  possession  of  a  lot  in  the 
city  of  St.  Louis,  held  that  an  Instruction 
was  properly  refused  which  declared  that  the 
plaintiff  could  not  recover  "unless  it  Is  made 
to  appear  both  by  averment  in  the  com- 
plaint or  sworn  statement  of  plalntift,  and 
by  proof  before  the  court,  that  the  property 
sued  for  is  situated  in  the  ward  of  St.  Louis 

for  which  H was  Justice  at  the  time  of 

trial  before  him,"  and  it  held  that  the  point 
th^re  attempted  to  be  raised  should  have 
been  made  at  an  earlier  time  or  in  a  dif- 
ferent manner. 

In  State  ex  rel.  South  St  Joseph  Town  Co. 
V.  Mosman,  Judge,  112  Mo.  App.  540,  87  S. 
W.  75,  where  the  recital  In  the  complaint 
was  that  the  action  had  been  commenced  be- 
fore a  Justice  named,  and  redtlng  that  he 
was  "a  duly  qualified  and  acting  Justice  of 
the  peace  in  and  for  Washington  Township, 
Buchanan  County,  Missouri,"  it  is  held  that 
while  it  is  true  that  the  record  must  show 
affirmatively  the  Jurisdiction  of  the  inferior 
court  that  such  requirement  Is  satisfied  by 
the  record  recital  above  noted.  These  cases 
are  not  In  line  with  the  Backenstoe  Case. 
In  that  case  and  cases  following  it,  while  it 
appears  that  there  was  a  recital  in  the  com- 
plaint, that  the  animal  was  killed  In  the 
township  of  the  Justice,  there  was  lack  of 
proof  of  that  fact  at  the  trial,  and  for  this 
the  Judgments  were  reversed,  although  it  ap- 
pears that  the  objection  to  the  Jurisdiction  of 


the  Justice  was  raised  for  the  flrst  time  in 
the  appellate  court  This  matter  Is  Jurisdic- 
tional (Allen  V.  Scharrlnghausen,  8  Mo.  App. 
229,  loc.  dt.  230),  and  may  be  and  here  was 
raised  by  the  demurrers  and  Is  Insisted  upon 
before  vis. 

While  we  regret  to  reverse  a  Judgment  on 
such  a  ground,  appellant  is  wltiiln  his  right 
in  insisting  on  It  and  we  are  compelled  by  au- 
thority to  sustain  the  point 

The  Judgment  of  the  dircult  court  Is  re- 
versed and  the  cause  remanded. 

ALLEiK  and  BECKER,  JJ^  concur. 


McANANt  V.  SHIPLEY  et  al    (No.  12619.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  11,  1917.    Rehearing  Denied 

July  2,  1917.) 

1.  Appeax  and  Ebbob  <3=s»1099(7)— Law   op 
THE  Case. 

Where  on  prior  appeal  it  was  said  that 
"plaintiff  himself  assumed  to  prove,  and  did 
prove,  spedfic  negligence  by  dearly  and  fully 
showine  Just  what  caused  the  acddent,"  where 
the  evidence  on  the  subsequent  trial  was  sub- 
stantially the  same  as  in  the  trial  reviewed 
on  such  appeal,  such  prior  holding  is  binding 
on  appeal  from  the  subsequent  trial  on  the  ob- 
jection that  demurrer  to  evidence  should  iiave 
been  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4376.] 

2.  Trial  <S=296(9)— iNSTancTioNs— Cubk  bt 
Lateb  Instructions. 

If  an  instruction  in  a  personal  injniy  ac- 
tion was  defective  as  assuming  facts,  it  was 
cured  by  later  instruction  not  to  assume  from 
any  language  used  by  the  court  in  Instructing 
that  the  'court  assumes  or  suggests  that  any 
matter  referred  to  exists  as  a  fact,  etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  712.] 

Appeal  from  Circuit  Oonit,  Jadcson  Coun- 
ty; O.  A.  Lucas,  Judge. 
"Not  to  be  oHldaliy  published." 
Action  by  Philip  McAnany,  by  Mary  Mc- 
Anany,  his  next  friend,  against  Charles  P. 
Shipley  and  another.  From  judgment  for 
plaintiff,  defendants  appeal    Affirmed. 

W.  W.  Calvin,  of  Kansas  City,  for  appel- 
lants. Outhrle,  Gamble  &  Street;  of  Kansas 
City,  for  respondent 

BLAND,  J.  This  Is  the  third  appeal  In 
this  case.  See  McAnany  t.  Henrlcl  et  aL, 
238  Mo.  103,  141  S.  W.  633,  and  McAnany  v. 
Shipley,  189  Mo.  App.  396,  176  S.  W.  1079. 
The  facts  of  the  case  may  be  gleaned  from  a 
reading  of  the  opinion  in  the  case  when  it 
was  before  in  this  court 

[1]  The  first  i>olnt  urged  by  appellants  is 
that  a.  demurrer  to  the  evidence  should  have 
been  fnistained.  This  same  point  was  raised 
when  this  case  was  before  in  this  court 
However,  the  Judgment  was  not  reversed  out- 
right, but  was  reversed  and  remanded.  In 
the  course  of  the  opinion  (189  Mo.  App.  loc. 
dt  309, 176  S.  W.  1079),  it  Is  said: 
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"But  plaintiff  himself  kmumed  to  prove,  and 
did  prove,  specific  negligence  by  clearly  and  fully 
showing  just  what  caused  the  accident." 

In  Wew  of  these  facts  and  the  fact  that  the 
evidence  at  the  last  trial  was  substantially 
the  same  as  that  at. the  trial  which  was  re- 
viewed by  this  court,  it  is  apparent  that  this 
court  has  already  decided  this  point  against 
appellants;  therefore  we  cannot  again  go 
into  it. 

[2]  Appellants  raise  the  point  that  the 
court  erred  in  giving  plaintiff's  instruction 
No.  1,  in  that  this  instructi(Hi  tells  the  jury 
that  if  plaintiff  "was  injured  as  the  direct  re- 
sult of  a  fall  of  a  board  from  the  building 
in  question,  ^nd  that  such  board  fell  because 
it  was  not  so  fastened  in  place  as  to  be  rea- 
sonably secure."  Appellants  claim  that  this 
instruction  assumes  that  the  board  "was 
not  so  fastened  in  place  as  to  he  reason- 
ably secure."  It  seems  to  us  that  this  criti- 
cism of  the  Instruction  Is  extremely  bsjfer- 
critical,  but,  assuming  that  appellants'  con- 
structioa  of  the  words  used  In  it  is  correct, 
we  find  later  on  that  the  Instruction  cured 
such  clleged  defect,  if  any,  by  containing  the 
following: 

"In  the  foregoing  and  other  instmctions  the 
court  has  referred  to  matters  and  things  which 
are  necessary  for  you  to  find  and  believe  before 
reaching  your  verdict ;  but  you  must  not  as- 
sume from  any  language  used  by  the  court  in 
such  instructions  that  the  court  assumes  or  mf- 
gests  that  any  matteil  or  thing  referred  to  in 
such  Instructions  exists  as  a  fact  It  is  for 
you  to  determine  as  to  each  and  all  of  said  mat- 
ters as  to  whether  they  did  or  did  not  exist, 
and  your  verdict  must  be  predicated  from  jrour 
own  findings  concerning  the  matters  and  tungs 
in  evidence." 

There  are  other  criticisms  made  of  the  in- 
struction, but  we  find  no  merit  in  them. 

Finding  no  substantial  error  in  the  record, 
the  Judgment  Is  affirmed.    All  concur. 


BARTON  V.  LOTIISVIIil/B  &  N.  R.  CO.  et  41. 

(No.  14T1».) 

(St.  liouis  Court  of  Appeals.  Missouri.  June 
6,  1917.    Rehearing  Denied  June  29,  1917.) 

1.  Cabbizbs  ®=>94<3)— Carbiaob  of  Ooods-^ 
Conversion— MisDKUVEBT—SuFFioiENCx  of 
Evidence. 

In  an  action  against  railroads  for  convef- 
non  of  a  carload  of  hay,  evidence  held  to  war- 
rant finding  that  the  hay  was  delivered  to  the 
party  required  to  be  notified  by  the  bill  of  lad- 
ing without  requiring  payment  of  the  draft  at- 
tached to  the  bill  of  lading  and  the  production 
of  the  bill. 

[Ed.    Note.— For    otiier   cases,    see   Carriers, 
Cent.  Dig.  {i  378-385.] 

2.  Appeal  and  Ebbob  <8=»1010(1)— Review— 
Coubt's  Findings. 

Whore  the  cause  was  tried  by  the  court 
without  the  intervention  of  a  jury,  the  court's 
findings  of  facts,  supported  by  substantial  evi- 
dence, are  conclusive  on  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ){  3979-3981,  4024.] 


3.  Cabbixxs  «=983— Misi«livxbt— Pbebekta- 

noN  or  Bill  of  Ladin'o. 
A  bill  of  lading,  issued  to  shipper's  ordor, 
notify  a  third  person,  signifies  the  shipper  is 
consignee,  and  that  the  third  person  is  to  l>e 
notified  on  arrival  of  the  shipment,  and  delivery 
to  such  person  without  requiring  him  to  produce 
the  bill  of  lading  is  a  conversion  by  the  carrier. 

[Ed.    Note. — Fpr    other    cases,    see    Carriers, 
Cent  Dig.  Jg  30S-315.] 

4.  Tkial  ie=»ld6(2)— Deuubbeb  to  Evidence 
—Evidence. 

The  evidrace  must  be  viewed  in  the  light 
most  favorable  to  plaintiff  in  disposing  of  de- 
fendant's demurrer  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  355.] 

5.  Pbincifal  and  Agent  «=al55(l)  —  Pbiob 
Unauthobizbd  Act. 

Tlie  sliipper  of  hay  by  rail  was  not  bound 
by  any  pnor  unauthorized  act  of  her  agent 
in  the  premises. 

[Ed.  Note.— For  other  cases,  sec  Principal  and 
Agent  Cent  Dig.  gg  574,  578.] 

6.  Cabriebb  ®=393— Cabbiage  os  Goods— Mib- 

DEUCVEBT- WAIVEB. 

Where  the  shipper  of  hay  by  rail  was  ig- 
norant of  the  fact  that  deUvery  had  been  made 
without  payment  of  the  draft  attached  to  the 
bill  of  lading  and  tho  proper  production  of  the 
bill,  her  directions  to  a  broker  at  destination 
by  letter  to  make  the  best  possible  disposition 
of  the  hay  after  the  party  to  whom  the  hay 
was  sent  rejected  it  did  not  ratify  or  waive  the 
act  of  wrongful  delivery  by  the  railroad. 

[EXL    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  gg  299,  356-362.] 

7.  Cabbiebb  «=>1  52— Pbo vision  of  Bill  or 
Lading. 

Where  a  shipment  is  interstate,  the  provi- 
sion of  the  bill  of  lading  that  claims  for  loss, 
damage,  or  delay  must  be  made  in  writing  to 
the  carrier  at  point  of  delivery  or  origin  within 
four  months  after  delivery,  or,  in.  case  of  fail- 
ure, after  a  reasonable  time  for  deUvery,  is 
valid,  and  effect  must  be  given  it  in  a  case  in- 
volving the  question  of  compliance  therewith. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  ||  672-676.] 

8.  Cabbtbbs  €=>32(2)— Pbefebences  and  Dis- 
cBiMiNAnoNS— Waives  of  Txbub  of  Ship- 
ment. 

A  carrier  has  no  power  to  waive  violatiqps 
of  the  terms  of  a  contract  of  shipment  made 
porsaant  to  the  Interstate  Commerce  Act 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Cent  Dig.  g  84.] 

9.  Afvxai.  and  Ebbob  <8=9l73<l)— Thkobt  of 
Case  Below— Statute. 

Under  Rev.  St.  1909,  |  2081,  providing  that 
no  exceptions  shall  be  taltenj  in  an  appeal  or 
writ  of  error,  to  any  proceedings  in  the  circuit 
court,  except  such  as  shall  have  been  expressly 
decided  by  such  court,  in  an  action  against  rail- 
roads for  conversion  of  a  shipment,  where  the 
roads  tried  the  case  on  the  theory  that  there 
was  no  question  involved  respecting  compliance 
by  plaintiff  shipper  with  a  clause  ot  the  bill  of 
lading  requiring  that  claims  be  made  in  writing 
at  points  of  delivery  or  origin  within  four 
months,  etc.,  tite  railroads  are  bound  by  tho 
position  they  assumed  on  trial,  and  on  arjpeal 
cannot  set  up  noncompliance  with  the  provision 
of  the  bUl. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1079,  1093.] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQulUin,  Judge. 
"Not  to  be  oflidally  published." 
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Acdoh  by  Emily  T.  Barton,  doing  bnSlness  1 
as  the  E.  T.  Hlppelhauser  CJompany,  against 
tbe  Louisville  &  Nashville  Bailroad  Company 
and  tbe  Atlantic  (Toast  Line  Railroad  Compa- 
ny. From  a  Judgment  for  plaintiff,  defmid- 
anta  appeal.    Affirmed. 

Harold  R.  Small,  of  St  Lonls,  for  appel- 
lants. Robert  W.  Hall,  of  St.  Louts,  for  re- 
spondent, 

ALLEN,  J.  This  1«  an  action  to  recover 
for  the  alleged  conversion  by  defendants  of  a 
carload  of  hay  delivered  by  plaintiff  to  de- 
fendant Louisville  &  Nashville  Railroad 
Company  In  the  city  of  St,  Louis,  for  ship- 
ment to  TimmonsvlUe,  S.  G.  The  suit  was 
began  before  a  Justice  of  the  peace  where 
plalntlfF  ,had  Judgment.  Upon  defendants' 
appeal  to  the  circuit  court  and  a  trial  there 
de  novo,  before  the  court  without  the  inter- 
vention of  a  Jury,  a  Jury  having  been  waived, 
plaintiff  again  prevailed,  and  the  case  Is  here 
on  defendants'  appeal. 

The  carload  of  hay  which  defendants  are 
alleged  to  have  converted  was  delivered  by 
plaintiff  to  the  defendant  Louisville  &  Nash- 
ville Railroad  Company  on  or  about  Febru- 
ary 8,  1910,  consigned  to  the  "order  of  E.  T. 
Hlppelhauser  Co.  (plaintiff),  notify  Jno.  Mc- 
Sween  Oo.  at  Tlmmonsvllle,  state  of  S.  C"; 
the  bill  of  lading  providing  that  the  carrier 
"allow  Inspection"  at  destination.  Plaintiff 
forwarded  the  bill  of  lading  through  a  bank 
to  be  delivered  to  John  McSween  &  Co.,  the 
party  to  be  notified,  upon  the  payment,  by 
that  company  of  a  draft  thereto  attached. 
I'lalntiffs  evidence  tends  to  show  that  the 
hay  was  in  good  condition  when  it  was  ship- 
ped, but  there  is  evidence  that  after  it  reach- 
ed its  point  of  destination  It  was  found  to  be 
in  damaged  condition;  that  the  bales  there- 
of, though  appearing  from  the  outside  to  be 
in  fairly  good  condition,  were  found  to  be 
black  and  rotten  within.  Plaintiff  sues  upon 
the  theory  of  a  wrongful  delivery  on  the  part 
of  the  terminal  carrier  to  John  McSween  & 
Co.  without  payment  of  the  draft  and  pro- 
duction of  tbe  bill  of  lading,  constituting  a 
conversion.  EMdence  was  adduced  tending 
to  show  that  such  wrongful  delivery  was  in 
fact  made.  There  is  sufficient  evidence  to 
the  effect  that,  without  notice  to  plalnti.ff, 
and  without  requiring  the  production  of  the 
bill  of  lading,  the  terminal  carrier  made  de- 
livery of  the  hay  to  John  McSween  &  Co. 
— who  in  fact  paid  the  freight— and  that  it 
was  checked  out  of  the  car,  weighed  and 
loaded  into  tbe  latter's  warehouse;  and  that 
thereafter  the  last-mentioned  company  under- 
took to  reject  it  on  the  ground  that  it  was 
damaged.  And  the  record  discloses  that  the 
agent  of  tbe  terminal  carrier,  at.  destination, 
in  response  to  an  inquiry  by  plaintiff,  notified 
tbe  latter  that  the  carload  of  hay  had  been 
delivered. 

It  appears  that  a  short  time  prior  to  the 
shipment  of  this  bay,  t«  wit,  on  January  27, 


1910,  one  W.  C.  Rose,  a  broker  of  Tlihmons- 
vllle,  S.  C  ordered  from  plaintiff  .a  carload 
of  hay  to  be  shipped  to  one  Iliggins,  at  Tlm- 
monsvllle, and  In  sending  the  order  wrote 
plaintiff  as  follows:  "If  you  have  no  one  that 
handles  your  account  In  this  section  will  be 
glad  to  have  tt  Let  me  know."  PlainUff 
filled  the  order,  but.  It  seems,  did  not  reply 
to  that  portion  of  Rose's  letter  quoted  above. 
Plaintiff  testified  that  Rose  did  not  handle 
for  her  the  shipment  in  qiKstion.  Rose,  in 
testifying,  does  not  say  that  this  hay  was 
ordered  through  him.  He  says  that  he  was 
plaintifTs  agent,  bbt  this  plaintiff  denies. 
However,  it  appears  that  when  John  Mc- 
Sween &  Co.  undertook  to  reject  the  hay, 
that  company  notified  Rose,  who  in  turn  noti- 
fied plaintiff.  Some  correspondence  passed 
between  plaintiff  and  Rose,  which  it  is  un- 
necessary to  here  set  forth  at  length,  in  the 
course  of  which  plaintiff  wrote  to  Rose  to 
"make  the  best  possible  disposition"  of  tbe 
hay,  "making  sworn  statements  showing  the 
exact  condition."  It  appears,  however,  that 
plaintiff  did  not  then  know  that  delivery  had 
been  made  without  payment  of  the  draft  and 
without  requiring  the  production  of  the  bill 
of  lading.  Rose  disposed  of  the  hay  for  a 
nominal  sum  and  remitted  tbe  net  proceeds 
to  plaintiff,  who.  It  is  said,  refused  to  accept 
the  same,  having  learned  of  tbe  alleged 
wrongful  delivery  of  the  property. 

[1-3]  It  is  argued  that  the  trial  court  erred 
in  refusing  to  give  a  peremptory  declaration 
of  law  in  the  nature  of  a  demurrer  to  the  ev- 
idence at  tbe  close  of  the  case.  This  insist- 
ence we  think  is  without  merit  The  evi- 
dence fully  warrants  the  finding  that  tbe  hay 
was  delivered  to  John  McSween  &  Co.,  the 
party  to  be  notified,  without  requiring  the 
payment  of  the  draft  and  the  production  of 
tbe  bill  of  lading.  In  so  far  as  there  may  be 
said  to  be  any  conflict  as  to  the  facts  respect- 
ing delivery,  it  Is  sufficient  to  say  that  since 
the  cause  was  tried  by  tbe  court  without  tbe 
intervention  of  a  Jury,  the  court's  findings 
of  fact  supported  by  substantial  evidence, 
are  conclusive  on  appeal.  A  bill  of  lading  is- 
sued to  shipper's  order,  notify  a  third  person, 
slgnifles  that  the  shipper  is  the  consignee, 
and  that  the  third  person  named  is  to  be  no- 
tified on  arrival  of  the  shipment ;  and  deliv- 
ery to  such  person  without  requiring  him  to 
produce  the  bill  of  lading  will  constitute  con- 
version on  the  part  of  the  carrier.  Woolston 
V.  Southern  R.  Co.,  177  Mo.  App.  611,  160  S. 
W.  1023. 

[4-6]  It  is  argued,  however,  that  plaintiff 
ratified  the  transaction  and  cannot  now  com- 
plain thereof.  This  position  we  regard  as 
untenable  under  the  evidence  adduced  when 
viewed  in  the  light  most  favorable  to  plain- 
tiff, as  it  must  be  viewed  in  dlspo^ng  of  the 
demurrer.  Assuming  the  truth  of  the  evi- 
dence in  plaintiff's  behalf,  plaintiff  was  not 
bound  by  any  prior  unauthorized  act  of  Rose 
in  the  premises.  And  plaintiff's  directions  to 
him  by  letter  did  not  tatKy  or  waivo  the  act 
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Of  wrongfol  deliT«ry  on  the  part  of  defend- 
ant. If  it  be  true,  as  it  appears,  tbat  plaintiff 
was  ignorant  of  the  fact  that  delivery  had 
been  made  trltbont  the  paymoit  of  the  draft 
and  the  proper  production  of  the  bill  of  lad- 
Ingr.  Something  la  said  in  the  course  of  ap- 
pellant's argument  to  tlie  effect  that  "plaintiff 
accepted  the  henefite  of  the  ultimate  disposi- 
tion of  the  propierty,  bnt  the  record  fails  to 
disclose  that  plaintiff  accepted  any  b^Ots 
thereof;  on  the  contrary,  tiUintlff's  Evidence 
affirmatively  shows  that  she  rejected  the  net 
proceeds  of  the  sale  offered  her. 

It  is  true  we  boLd  in  the  Wocriston  Case, 
Bopra,  that: 

"If  the  consignor,  after  recciTing  information 
that  the  carrier  bad  made  deUveiy  of  the  goods 
without  requiring  the  reproduction  of  the  bills 
of  lading  and  with  knowledge  that  payment  of 
the  draft  has  not  been  made,  proceeds  to  accent 
benefits,  as  In  part  compensation  for  the  goods, 
from  the  persons  to  whom  the  wr<mgful  delivery 
was  made  by  the  carrier,  and  appropriates  such 
benefits  to  his  own  use,  ho  will  be  regarded  as 
haring  alMtndoned  Ms  original  purpose  of  leqair^ 
ing  payment  on  deUTery  and  to  have  ratified 
the  delivery  of  the  goods  as  made." 

See  Woolston  v.  Ballroad,  supra,  177  Mo, 
App.  loc.  dt.  622,  160  S.  W.  102a  But  in 
rievr  of  the  evidence  adduced,  this  has  here 
no  application. 

AK>ellant8  argue  that  plaintiff  failed  to 
comply  with  the  fcrflowing  provision  of  tiie 
bill  of  lading,  viz.: 

"Claims  fmr  loss,  damage,  or  delay  mnst  be 
made  in  writing  to  tho  carrier  at  the  ptoint  of 
delivery  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  deliv- 
ery has  elapsed.  Unless  claims  are  so  made  the 
carrier  shall  not  be  liable." 

[7]  The  suit  was  not  Instituted  until  April 
1,  1012,  and  the  record  discloses  nothing  re- 
specting prior  notice  of  the  claim.  It  Is  true 
that  where  the  shipment  Is  Interstate  the  pro- 
vision quoted  is  a  valid  one  and  effect  must 
be  given  to  it  In  a  case  involving  the  question 
of  compliance  therewith.  We  so  held  in 
Joseph  T.  C.  B.  &  Q.  R.  R.  Co.,  175  Mo.  App. 
18,  157  S.  W.  837.  And  see  Georgia,  Florida 
&  Alabama  Bj-.  v.  BUsh  Oo.,  241  U.  S.  190,  36 
Sup.  Ct.  541,  60  L.  Bd.  948,  where  the  pro- 
vision was  held  to  be  valid  and  applicable, 
though  the  suit,  as  here,  vras  one  for  con- 
version. But  in  the  case  before  us  the  ques- 
tloo  as  to  compliance  with  this  clause  of  the 
bill  of  lading  is  raised  for  the  first  time  on 
appeal.  No  suggestion  of  the  matter  what- 
soever appears  below.  Defendants  did  not, 
as  did  the  defendant  in  Georgia,  etc.,  Ry.  v. 
Bllsb  &  Co.,  supra,  plead  that  plaintiff  had 
failed  to  comply  with  this  provision.  Nor 
did  defeudants,  so  far  as  the  record  discloses, 
in  any  way  raise  or  suggest  the  i)olnt  either 
at  the  trial  below  or  In  their  motion  for  a 
new  trial.  Plaintiff  was  in  no  manner  ad- 
vised tliat  defendants  would  claim  that  plain- 
tiff bad  failed  to  comply  with  this  clause,  and 
the  matter  was  in  no  manner  submitted  to  or 


paseea  upon  by  the  trial  eonrt  Indeed  the 
question  was  not  one  involved  in  the  case; 
but  on  the  contrary  defendants  tried  the  case 
throughout  on  the  theory  that  they  were  not 
liable  on  the  merits  as  for  conversion.  _ 

We  are  nnwilllng  to  lend  our  sanction  to 
the  position  which  appellant  takes,  to  wit, 
that  tile  point  now  pressed  upon  us  may  be 
kept  In  concealment  below,  lurking  In  am- 
bush behind  a  demurrer  to  the  evidence,  and 
brought  to  light  for  the  first  time  in  this 
court.  And  we  do  not  regard  this  position 
as  tenable  nnder  our  law.  It  is  a  settled 
doctrine  of  our  courts  that  a  case  must 
be;  disposed  of  on  appeal  upon  the  same  the- 
ory upon  which  It  was  tried  b^ow.  And  we 
have    a    statute   expressly   providing'  that: 

"No  exceptions  shall  be  taken  in  an  appeal 
or  writ  of  error  to  any  proceedinf^  in  the  cir- 
cnit  court,  ezcept  such  as  shall  have  been  ex- 
pressly decided  by  such  coart."  Section  2081, 
Rev.  Stat.  1909. 

In  this  connection,  see  Howell  v.  Jackson 
Co.,  262  Mo.  loc.  dt  414,  415,  171  S.  W.  342. 
Had  the  question  been  timely  raised,  i)erhaps 
evidence  adduced  touching  the  matter  would 
have  shown  that  plaintiff  gave  due  notice  of 
the  claim;  in  any  event  the  question  would 
then  have  been  before  the  trial  court  for  ad- 
judication and  properly  in  the  case  for  re- 
view by  an  appellate  tribunal. 

[8,  •]  We  may  grant  that  a  carrier  has  no 
power  to  waive  a  violation  of  the  terms  of  a 
contract  of  shipment,  made  pursuant  to  tlie 
federal  act.  See  Georgia,  et&,  Ry.  Oo.  v. 
BUsh  Co.,  supra.  This  doctrine,  we  think, 
is  here  of  no  avail  to  appellants.  Though 
unaUe  to  waive  an  actual  violation  of  the 
clause  in  question,  appellants  are  neverthe- 
less bound  by  the  position  which  they  as- 
sumed at  the  trial.  They  tried  the  case  be- 
low upon  theory  that  there  was  no  question 
involved  respecting  the  complinnce  by  plain- 
tiff with  the  terms  of  this  clause;  tacitly 
admitting  compliance  therewith,  and  pitch- 
ing battle  upon  wholly  different  ground. 
To  permit  th^n  to  Shift  their  position  on 
appeal  would  be  to  run  counter  to  the  whole- 
some and  well-settled  policy  of  our  courts, 
and  to  disregard  the  mandate  of  the  statute, 
8Ui>ra. 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  should  accordingly  be 
affirmed.    It  is  so  ordered. 

REYNOIJ>S,  P.  J.,  and  BECKBR,  J.,  con- 
cur. 


WOEHNER  V.  F.  C.  RIDDLE  &  BRO. 

CASKET  CO.    (No.  14712.) 

(St.  Liouis  Court  of  Appeals.    Missouri.    June 
6,  1917.) 

1.  Tbiai.    «=»150(2)— Demubbeb    to    Plain- 

tut's  Evidence. 

In  passing  upon  a  demurrer  to  plainti{r» 

evidence,   the  court  will  accept  as  true  every 

fact  which  his  evidence  tends  to  prove,  including, 
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reasoimble  Redactions  tiierefrom,  and  will  not 
weigh  conflictingr  testimony,  pass  upon  the  cred- 
ibility of  witnesses,  nor  endeavor  to  reconcile 
contradictions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ctint 
Dig.  i  355.] 

2.  Master  awd  Skkvant  <S=»285(6)— iNJtTKY 
TO  Seevant— ScTnciENCT  or  Kviderct. 

Plaintiff  employe's  testimony  that  a  si^t 
sliding  table  necessitated  his  shoving  boards 
against  a  saw  made  the  causal  connection  be- 
tween the  defective  gliding  board  and  an  injury 
to  plaintiff's  hand  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1016.] 

3.  Masteb  and  Servant  «s>289(28)— In^tuby 
TO  Servant— CoNTBiBtiTOEY  Neqi.ioence. 

Whether   plaintiff    employe    was   guilty   of 

contributory  negligence  in  using  his  hands  to 

push  boards  against  a  saw  held  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  g  1120.] 

4.  Rexease  «=>58(6)— Jury  Question — Fraud. 

Plaintiff  employe's  testimony  that  he  was 
unable  to  read  a  release  he  signed,  that  it  was 
not  i«ad  to  him,  and  that  he  signed  it  believing 
he  was  signing  only  a  receipt  for  money  to 
pay  a  doctor's  bill,  makes  defendant  employer's 
fraud  in  securing  such  release  a  jury  question. 
[Ed.  Note. — For  other  cases,  see  Release, 
Cent.  Dig.  §  114.] 

5.  Affkai.  and  Error  ®=>882(6)— Rksebvino 
Grounds  fob  Review— lasuss  Tbibo  Be- 
low. 

Where  the  issue  of  contributoiT  negligence 
was  tried  below,  the  defendant  cannot  first  (^im 
u^n  appeal  that  plaintiS  admitted  sudt  con- 
tributory negligence  by  failing  to  deny  the 
allegations  of  its  answer. 

Appeal  from  St.  Louis  Circuit  Court;  WU- 
8on  A.  Taylor,  Judge. 
"Not  to  be  officially  published." 
Action  by  August  Woehner  against  tb^  F. 
O,  Riddle  ft  Bro.  Casket  Company.  Judg- 
ment for  platatlff,  and  defendant  appeals. 
Affirmed. 

S.  Thome  Able,  of  St.  Louis,  for  appellant 
John  A.  Dowdall  and  Jesse  L.  Englaad,  tx>tb 
of  St  Louis;  for  respondent 

BECKER,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
plaintiff  while  operating  a  ripsaw,  at  a  time 
when  he  was  in  the  defendant's  employ. 
From  a  Judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $950,  the  defend- 
ant  appeals. 

The  petition  diarges:  That  plaintiff  was 
employed  by  the  defendant  company,  a  Mis- 
souri corporation,  manufacturers  of  caskets. 
His  work  was  that  of  running  a  ripsaw  and 
a  miter  saw.  That  on  the  14th  day  of  Janu- 
ary, 1014,  he  was  working  at  a  ripsaw ;  the 
moving  table  or  sliding  board  In  connection 
therewith,  which  Is  a  part  of  the  machine, 
together  with  the  framework  and  grooves 
In  which  is  was  moved,  had  become  worn, 
loose,  and  so  unstable  that  by  reason  thereof 
plaintiff  had  to  so  hold  the  lumber  being  saw- 
ed that  his  hands  were  brought  In  dose 
contact  with  the  revolving  saw,  and  that 
while  in  the  exercise  of  due  care  and  cau- 


tion for' his  ovra  safety,  by  re&sdn  of  the  saM- 
defccts,  plalntlfTs  left  band  came  In  con- 
tttdt  with  the  revolving  saw  and  was  badly 
Injured.  The  answer  was  a  general  denial, 
with  a  further  answer  that  plaintUTs  Inju- 
ries, If  any,  were  due  to  his  own  carelessness 
and  negligence,  and  a  further  answer,  in 
which  defendant  sets  up  a  release  of  tbe 
cause  of  action  sued  upon.  The  reply  pleads 
matter  in  avoidance  ot.  the  alleged  release. 

Plaintiff  testified:  That  he  was  22  years 
of  age,  and  at  the  time  of  the  acddMit  had 
been  In  the  employ  of  tbe  company  for  a 
period  of  approximately  six  months,  l^iat 
on  the  day  In  questloD  he  was  numias  a 
machine  known  as  a  "ripper,"  wbldi  Is  a 
machine  for  revolving  a.  circular  saw  at  a 
high  rate  of  speed  by  mechanical  power  and 
having  In  connection  therewith  a  tOIdlng  table 
or  sliding  board  upon  whldi  the  lumber  In- 
'  tended  to  be  sawed  was  placed,  and  this  slid- 
ing table  or  board  moved  toward  and  against 
the  saw  and  brought  tbe  lumber  in  contact 
with  It  The  table  or  sliding  board  of  the 
"ripper"  was  cracked,  and  bad  been  fbrced 
together  with  nalla  That  by  reason  of  It 
being  cracked,  tbe  slide  was  wobbly,  and 
that  in  order  to  sav  the  boards  straight,  it 
was  necessary,  because  of  the  said  condition 
of  the  sliding  tables  to  bold  the  boards 
against  the  saw  with  his  ^haiids ;  otherwise 
the  board  would  be  sawed  crooked  and  be 
unfit  for  use.  That  while  so  engaged  in  oper- 
ating the  machine  and  shoving  the  boards 
against  the  saw  to  prevent  the  dlde  from 
wobbling  and  In  order  that  they  would  be 
sawed  straight,  in  some  manner  Ills  hand 
was  caught  by  the  saw  and  badly  cut  The 
plaintiff  testified  that  he  had  spoken  to  the 
foreman  about  the  condition  of  the  machine 
some  ten  days  before.  That  the  foreman  bad 
promised  to  get  some  hard  wood  lumber  and 
fix  It ;  that  he  had  again  spoken  to  the  fore- 
man about  three  days  before  the  injury,  and 
told  him  to  have  It  fixed  before  any  one  was 
injured.  Plaintiff  further  testified  that  the 
defendant  did  not  provide  a  guard  for  this 
particular  machine. 

Plaintiff  testified  that  Immediately  after 
his  Injuries  had  been  bound  up  at  the  de- 
fendant's plant  he  was  sent  to  the  hospital, 
where  he  had  treatments  'for  several  days, 
and  thereafter  went  to  his  family  physician, 
who  made  an  examination  of  his  Injuries 
and  told  plaintiff  that  It  would  be  necessary 
for  him  to  be  sent  to  the  hospital,  and  that 
an  operation  would  probably  be  oecesdary, 
and  that  plaintiff  would  have  to  raise  the 
necessary  money  to'  pay  for  the  expenses 
thereof.  Plaintiff  testified  that  oh  tbe  doc- 
tor's advice  he  went  to  the  defendant  com- 
pany and  asked  them  If  they  would  bear  the 
hospital  expenses;  that  the  defendant  gave 
him  a  letter  and  requested  him  to  take  the 
same  to  an  attorney  In  the  Pierce  Building; 
that  this  attorney  offered  plaintiff  various 
sums,  which  plaintiff  refused  to  accept  as 
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not  bring  suflldeBt  to  cover  the  doctor's  bill, 
but  finally,  at  the  gnsgestlon  of  tbe  attorney, 
plaintiff  coDsnlted  his  phyddan  as  to  the 
amount  of  money  that  would  be  required  for 
tbe  purpose,  and  was  told  it  would  require 
$50 ;  that  upon  his  r^wrting  this  to  the  at- 
torney, plaintUC  was  finally  given  a  dieck  for 
$50,  which  the  attorney  made  payable  to 
plaintiff,  but  wrote  an  indorsement  on  the 
back  thereof,  making  the  check  payable  to 
the  doctor,  the  plaintiff  subscribing  Us  name 
under  the  indorsement. 

Plaintiff  testified  that  at  the  time  he  was 
given  the  check  he  signed  his  name  to  scMue- 
thing  which  he  thought  was  a  receipt  for  the 
amount  for  the  doctor's  bill;  that  this  jm- 
per  was  not  read  to  him ;  ttiat  nothing  was 
said  about  the  ^  being  in  settlement  of  the 
case  with  the  defendant  company;  and  that 
he  (plaintiff)  did  not  then  understand  that  he 
was  making  a  settlement  with  the  company. 
Plaintiff  further  testified  that  he  had  gone 
to  school  from  the  time  he  was  6  years  old 
until  he  was  U,  during  which  period  he  had 
attended  approximately  4  school  years,  but 
that  he  was  unable  to  read  anything  but  the 
simplest  words,  and  was  unable  to  read  a 
newspaper,  and  that  he  did  not  see  the  writ- 
ing on  the  paper  that  he  signed.  Some 
four  months  after  the  injury,  and  before  he 
filed  tbe  suit  against  the  defendant  company, 
he  accompanied  his  attorney  to  the  defend- 
ant's office  and  made  them,  a  tender  of  $50, 
which  tender  pas  refused.  Dr.  Sutter  tes- 
tified for  plaintiff  as  to  the  nature  and  ex- 
tent of  his  injuries,  and  in  his  opinion  tbe 
use  of  the  thumb  and  two  small  fingers  of 
the  left  hand  will  always  be  impaired. 

On  behalf  of  the  defendant,  Edward  Shee- 
han,  the  foreman  of  the  defendant  company, 
testified :  That  he  had  emplpye<}  the  plaintiff 
as  an  ex|)erienced  saw  hand.  That  he  had 
particularly  instructed  ■  the  plaintiff  that 
when  using  the  ripping  machine  to  use  a 
saw  guard  wlilch  at  all  times  was  hanging 
within  arm's  length  of  the  machine.  That  in 
addition  to  this  there  were  two  signs  in 
front  of  the  operator,  one  of  which  lead: 
"Use  your  saw  guard  when  the  saw  is  in 
operation."  That  within  one  hour  after  the 
plaintiff  Iiad  met  with  his  injury  he  exam/- 
ined  the  saw  and  table  at  which  the  plaintiff 
met  his  injury,  and  found  an  inch  and  one- 
lialf  strip  of  wood  nailed  to  the  slide,  which 
the  plaintiff  later  admitted  to  him  he  had 
nailed  onto  the  slide  because  it  was  a  little 
bit  loose.  Sheeban  further  testified:  That 
tbe  effect  of  nailing  this  strip  beneath  the 
outer  side  of  the  sliding  board  was  to  pre- 
vent the  slide  from  working  freely,  and  had 
a  tendency  to  bind  the  slide  to  tbe  table. 
That  he  tried  the  sliding  board,  and  when 
It  got  halfway  through  the  table,  the  piece 
which  the  plaintiff  liad  nailed  onto  the  slide 
would  not  allow  it  to  be  pushed  up  any  far- 
ther.  In  other  words,  this  strip  prevented  it 
from  sliding  freely,  making  it  necessary  for 
tbe  operator  to  use  more  force  in  pushing 


the  aUde  than  would  otherwise  be  required, 
and  that  Just  as  tbe  force  or  pressure  re- 
quired on  the  part  of  tbe  operator  to  push 
the  slide  was  increased.  Just  that  mnch  more 
were  the  chances  of  tlie  operator's  hand  aUpr 
ping  increased.  That  the  witness  was  un- 
aware until  after  the  injury  to  plaintiff  that 
plaintiff  had  nailed  this  strip  to  the  slide. 
That  without  this  strip  the  slide  was  in  good 
working  order.  That  there  was  a  split  on 
the  edge  of  the  sliding  board.  That  this  split 
was  not  over  two  inches,  and  a  little  V-shap- 
ed piece  was  out  of  tbe  slide.  That  the  split 
and  the  small  piece  that  was  out  of  the 
board  did  not  affect  the  slide  board  working 
in  the  groove  at  all,  and  did  not  in  any  man- 
ner impair  its  usefulness.  That  some  four 
or  five  months  after  the  accident  the  sliding 
board  had  been  renewed  on  account  of  rough 
edges;  that  the  witness  had  run  the  ma- 
chine with  the  same  sliding  board  many 
times  after  the  accident  and  before  it  had 
been  repaired,  and  that  the  slide  did  not 
wobble  when  he  operated  it  That  all  slid- 
ing boards  had  to  have  a  little  play  or  they 
were  not  workable,  and  If  the  slide  is  tight, 
it  is  necessary  to  remove  the  slide  and  ad- 
just the  "gib"  so  that  it  would  run  along 
easily. 

Charles  A.  Harper,  superintendent  of  the 
defendant  company,  and  Frank  If.  Goodhart, 
an  employ^,  testified  that  each  bad  examined 
the  flaachine  the  morning  after  the  accident, 
and  that  they  did  not  find,  any  defect  either 
in  the  saw  or  the  saw  table;  that  they  had 
found  a  strip  nailed  to  the  slide  which  kept 
it  from  working  freely,  and  that  after  the 
slide  got  probably  halfway  it  would  begin  to 
bind,  and  you  would  have  to  exert  yourself 
to  push  it  along ;  that  they  did  not  know  of 
the  strip  being  nailed  to  the  machine  until 
after  the  accident;  that  there  was  a  saw 
guard  for  this  machine,  which  was  hanging 
.within  easy  reach  of  the  operator  at  all  times. 

The  attorney  testified :  That  plaintiff  came 
to  his  office  with  a  letter  from  the  defendant 
company.  That  he  explained  to  him  how  he 
had  gotten  hurt,  and  that  thereupon  he  had 
told  plaintiff  the  company's  version  of  the 
accident,  and  that  he  felt  plaintiff  had  been 
guilty  of  negligence  and  was  not  entitled  to 
anything.  That  plaintiff  told  him  he  was 
without  funds,  and  that  his  parents  were 
dead,  or  that  they  did  not  live  here,  and 
that  his  doctor  would  not  treat  him  unless 
he  had  money  to  cover  the  bill.  Tliat  plain- 
tiff told  him  he  did  not  know  what  amount 
was  required.  That  the  witness  then  said: 
"Well,  I  can't  make  you  a  settlement  without 
knowing  the  amount  of  it;  if  you  get  your 
doctor's  bill  and  it  is  within  reason,  I  will 
pay  It"  That  the  next  day  the  plaintiff  re- 
turned and  told  him  tbe  doctor  had  agreed 
to  take  care  of  him  for  $50,  and  finally  tbe 
witness  agreed  to  pay  plaintiff  the  amount, 
and  thereupon  called  to  his  stenographer  in 
his  outer  office  and  said :  "Will  you  fix  up  a 
cbeclc  for  $50.00,  payable  to  Mr.   Woebner 
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and  also  draw  op  A  release?"  The  stenog- 
rapher then  brought  In  the  check,  together 
with  the  release  written  In  duplicate,  and 
handed  one  copy  of  the  release  to  Woehner 
and  read  the  other  to  him.  The  witness  fur- 
ther testified  that  it  was  his  custom  to  say  to 
the  party  with  whom  be  was  making  a  settle- 
mmt:  "Do  you  understand  that  this  settles 
everything?"  Just  the  words  he  may  have 
used  In  this  particular  case  the  witness  does 
not  remember,  but  stated  it  was  a  custom  be- 
invariably  followed.  He  testified  that  Woeh- 
ner took  the  $50  and  wanted  to  know  how 
to  get  the  money,  and  the  witness  then  asked : 
"Well,  then,  I  don't  know.  Are  you  or  is  your 
doctor  gtdng  to  get  this  money?"  The  at- 
torney testified  that  he  may  have  Indorsed 
the  check  payable  to  the  doctor,  and  then 
turned  it  over  to  plaintiff  for  his  signature. 
The  witness  was  unable  to  produce  the  check. 

Miss  Grace  Flint,  the  stenographer  for  the 
attorney,  testified  that  she  had  made  out  the 
check  and  the  release  in  duplicate  at  his  re- 
guest,  and  that  she  did  so  and  handed  a  copy 
of  the  release  to  the  plaintiff  and  read  the 
other  release  to  him;  then  handed  him  a 
pen  to  attach  his  signature  thereto,  after- 
wards signing  her  name  as  witness  to  the 
signature. 

[1]  I.  Appellant's  first  assignment  of  er- 
ror Is  that  the  court  erred  In  refusing  de- 
fendant's Instructions  in  the  nature  of  de- 
murrers to  the  evidence,  at  the  close  of  plain- 
tiff's case  and  at  the  close  of  the  entire  case. 
For  this  reas<»>  we  have  set  out  the  testimony 
at  considerable  length,  supra.  The  court.  In 
passing  on  a  demurrer  to  the  evidence,  must 
look  to  the  plaintiff's  evidence  alone,  and 
.take  as  true  every  fact  of  plaintiff's  case 
which  the  evidence  tends  to  prove,  whether 
the  evidence  be  direct  or  indirect,  as  well  as 
reasonable  deductions  therefrom.  A  demur- 
rer, therefore,  allows  to  plaintiff's  case  every 
reasonable  inference  of  fact  arising  on  all 
•the  proof.  Wright  v.  Brown,  163  Mo.  App. 
117,  145  S.  W.  518;  Hegberg  v.  St.  Louis  & 
S.  F.  R.  Co.,  164  Mo.  App.  514.  147  S.  W.  192. 
And  where  the  demurrer  is  filed  at  the  dose 
of  all  the  testimony  in  the  case,  defendant's 
testimony  must  be  taken  as  untrue  wherever 
it  is  contradicted  by  plaintiff's  proof.  In 
other  words,  the  court  in  determining  the 
demurrer  will  not  weigh  the  conflicting  tes- 
timony, nor  pass  upon  the  credibility  of  the 
various  witnesses,  nor  endeavor  to  reconcile 
whatever  contradictions  there  may  be  in  the 
proof,  but  will  properly  submit  these  ques- 
tions to  the  Jury  upon  proper  instructions 
wherever  the  court  finds  substantial  testi- 
mony to  prove  the  Issues.  Stauffer  v.  Rail- 
road, 243  Mo.  305,  147  S.  W.  1032 ;  Peak  v. 
Taubman,  251  Mo.  390, 158  S.  W.  656. 

[2]  II.  It  Is  argued  that  plalntirs  testi- 
mony failed  to  show  a  causal  connection  be- 
tween the  negligence  alleged  and  the  injury 
sustained,  riaintlff's  own  testimony,  how- 
ever, was  to  the  effect  that  the  aUdlng  taUe 


used  in  connection  with  the  ripping  machine 
was  split,  which  allowed  the  slide  too  much 
play,  making  It  lnq>08slble  to  saw  the  boards 
straight  and  accnrate  unless  plaintiff  would 
press  the  table  and  the  lumber  being  sawed 
with  considerable  force  against  the  saw,  and 
that  he  had  reported  this  fttct  to  the  fore- 
man on  two  occasions  prior  to  the  date  upon 
which  he  met  with  his  Injury,  and  that  each 
time  the  foreman  had  promised  to  have  the 
sliding  table  repaired.  Plaintiff  was  per- 
mitted to  testify  that  If  there  had  not  been 
any  play  or  movement  in  the  sliding  board, 
be  would  not  have  had  to  hold  his  hand  in 
the  position  he  did  at  the  time  of  receiving 
his  Injury.  It  being  sufficient,  if  the  causal 
connection  be  made  to  appear  by  reasonable 
and  fair  Inferences  from  the  facts  and  cir- 
cumstances established  in  evidence,  we  bold 
the  plaintiff's  testimony  was  snfllcient  to  sab- 
mlt  that  issue  to  the  jury.  Battles  v.  Rail- 
ways Co.,  178  Mo.  App.  596,  161  S.  W.  lot 
dt  614,  and  anthoritles  there  cited. 

[8]  III.  Whilst  the  plaintiff's  own  testi- 
mony might  be  viewed  as  tending  to  show 
that  he  was  guilty  of  negligence,  yet  It  was 
not  of  such  a  character  but  that  reasonable 
minds  might  differ  about  it,  and  therefore 
the  court  could  not  pronounce  It  contributory 
negligence  as  a  matter  of  law,  and  therefore 
properly  submitted  it  to  the  jury  to  decide 
as  a  matter  of  fact.  Allen  v.  St  Louis  Tran- 
sit Co.,  183  Mo.  loc.  dt  426,  81  S.  W.  1142. 

[4]  IV.  Appellant  next  argu*s  that  Its  de- 
murrer should  have  been  sustained,  In  that 
plalntlfTs  case  failed  to  show  any  fraud  in 
the  procurement  of  the  release,  and  cites  In 
support  of  this  contention  the  case  of  Crim  v. 
Crlm,  162  Mo.  544,  63  S.  W.  489,  54  U  R.  A. 
502,  85  Am.  St  Rep.  521,  where  it  Is  held : 

'To  permit  a  party  when  sued  on  a  written 
contract  to  admit  that  he  signed  it,  but  to  deny 
that  it  expresses  the  agreement  he  made,  or  to 
allow  him  to  admit  that  he  signed  it,  but  did 
not  read  it  or  know  its  stipulations,  would  abso- 
lutely destroy  the  value  of  all  contracts  and 
neRotiable  instruments.  The  reason  underlying 
the  rule  is  to  give  stability  to  written  agree- 
ments, and  to  remove  the  temptation  and  possi- 
bility of  perjury,  which  would  be  affoirded  if 
parol  evidence  was  admissible." 

The  facts  in  the  Crim  Case  are  such  as 
to  distinguish  It  from  the  case  at  bar.  De- 
fendant therein  had  executed  and  delivered  a 
note  upon  which  a  judgment  had  been  ob- 
tained in  a  foreign  state,  and  the  action  was 
brought  upon  this  foreign  Judgment  Fui^ 
thermore,  the  record  in  the  case  shows  that 
the  defendant  was  a  well-educated  man,  who 
had  executed  many  such  notes,  and  that  sev- 
eral judgments  had  been  rendered  against 
blm  on  similar  notes;  that  defendant  had 
often  procured  loans  from  various  banks 
upon  similar  notes,  and  as  the  opinion  states : 

"There  was  no  fraud,  misrepresentation,  trick, 
or  concealment  in  the  procurement  of  the  note. 
It  may  be  true  the  defendant  did  not  read  it 
before  be  signed  it  but  he  was  sui  juris,  had  full 
opportunity  to  read  it,  and  deliberately  signed 
it   The  law  presomes  he  knew  its  oaatents,  and 
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he  cannot  be  permitted  now  to  take  advantacw 
of  bis  own  fault  or  negligence." 

The  testimony  in  tbe  instant  case  shows 
Uiat  pialntiff  was  unable  to  read  anrthlng 
bat  the  simplest  words,  and  his  testim'ony 
was  to  tbe  effect  that  be  was  not  able  to  read 
tbe  paper  be  signed,  and  that  it  was  not  read 
to  bfiu;  that  he  attached  his  signature  to  it 
in  tbe  belief  that  he  was  signing  a  receipt 
for  money  to  pay  the  doctor's  bill,  and  had 
DO  idea  it  was  a  settlement  of  his  claim 
against  the  defendant  company. 

Tbe  other  case  relied  upon  (Mateer  t.  Mo. 
Pac.  Ry.  Co.,  106  Mo.  321, 16  S.  W.  839)  shows 
that  the  plaintiff  could  read  and  had  signed 
a  release  upon  receipt  of  $300  from  defend- 
ant, and,  t>eing  given  a  positiQ|p  as  watch- 
man at  $45  per  month,  which  position  the 
plaintiff  had  kept  for  4  years  after  the  date 
of  the  settlement,  and  only  lost  It  because  he 
slept  on  Ills  post  of  duty;  that  after  the  lapse 
of  over  4  years  fi'om  the  date  of  signing  the 
telease,  plaintiff  filed  his  suit  against  the  de- 
fendant company.  The  facts  in  tbe  instant 
case  are  totally  different. 

We  view  the  facts  in  this  case  to  bring  It 
within  tlie  theory  that  no  one  can  be  made  a 
party  to  a  contract  without  his  consent.  That 
although  the  plaintiff  put  his  signature  to 
what,  as  a  matter  of  fact,  was  a  release,  yet 
be  did  so  not  knowing  what  be  was  signing, 
and  acted  honestly  under  the  beUet  that  be 
was  signing  some  other  paper,  and  not  the 
ODe  he  really  signed.  Under  the  circum- 
stances, where  the  pleadings  make  this  an 
issue  in  the  case,  and  where  there  is  testi- 
mony In  support  of  it,  as  we  find  adduced  on 
behalf  of  the  plaintiff,  the  court  was  bound 
to  submit  tlie  issue  to  tbe  jury.  Briggs  v. 
Bwart,  51  ^o.  245,  11  Am.  Rep.  445. 

[1]  T.  Appellant's  next  assignment  of  error 
Is  that  tbe  answer,  in  addition  to  a  general 
denial,  contains  a  plea  of  contributory  negli- 
gence, which  plea  was  not  traversed  by  tbe 
reply,  and  therefore  stands  confessed.  The 
allegation  relied  on  Is'  as  follows: 

"Whatever  injuries,  if  any,  were  received  by 
Aogust  Woebner  were  due  to  his  own  careless- 
ness and  negligence." 

If  tills  be  a  good  plea  of  contributory  neg- 
ligence at  all,  since  it  avers  no  acts  of  neg- 
ligence on  the  part  of  plaintiff  (Nepbler  v. 
Woodward,  200  Mo.  loc  cit.  187, 188,  98  S.  W. 
488;  Benjamin  v.  Metropolitan  St  Ry.  Co., 
245  Ma  598,  151  S.  W.  91),  appellant  did  not 
raise  this  question  below,  but  proceeded  to 
try  the  case  as  though  the  reply  had  con- 
tained a  denial  of  the  plea  of  <<ontribntory 
negligence  set  up  in  the  answer,  and  the 
court,  at  defendant's  request,  gave  an  instruc- 
tion submitting  to  the  jury  the  question  of 
contributory  negligence.  Having  tried  the 
case  below  throughout  on  the  theory  that  con- 
tributory negligence  was  an  issue  therein, 
the  appellant  cannot  now  be  heard  to  com- 
plain of  its  submission  to  tbe  Jury.     Wal- 


lower  V.  Webb  aty,  171  Ma  App.  loc.  dt  219, 
220,  166  S.  W.  48;  Dahmer  ▼.  Metropolitan 
St.  Ry.  Co.,  136  Mo.  App.  443,  118  S.  Wi  496. 

In  view  of  what  we  have  stated  above  the 
defendant's  Instructions  in  the  nature  of  de- 
murrers to  the  evidence  at  the  dose  of  the 
plaintiff's  case  and  at  the  close  of  the  entire 
case  were  pi'operly  overruled.  '  Tbe  case  was 
one  for  the  jury. 

We  liave  examined  the  instructions,  and 
find  them  free  from  prejudicial  error.  The 
whole  record  discloses  that  the  case  was  fair- 
ly tried,  and  tbe  judgment  Is  affirmed. 

REYNOLDS,  P.  J.,  and  AIjLEN,  J.,  concur. 


HOME  INS.  CO.  OF  NEW  YORK  v. 
WICKHAM.     (No.  2054.) 

(Springfield  Court  of  Appeals.    Missouri. 
June  16,  1917.) 

EZBCUTOBS  AND   AdICINISTBATORS   «=9225(2)— 

Pbesentation  ov  Claim— Statute  of  IiIM- 

itations. 
Where_  a  claimant  exhibited  daim  to  ad- 
ministratrix and  actually  presented  it  for  allow- 
ance to  probate  court,  but  later  voluntarily  dis- 
missed that  action  and  commenced  another,  tbe 
exhibition  and  presentation  was  suflBcient  to  de- 
stroy the  absolute  effect  of  the  one-year  limita- 
tion provided  by  Laws  1911,  pp.  80,  81,  amend- 
ing Rev.  St  1909,  §  190. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  796.] 

Sturgis,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

Action  by  the  Home  Insurance  Company 
of  New  York  against  C.  I*  Wlckham,  admin- 
istrator de  bonis  non  of  J.  A.  Wlckham.  De- 
murrer to  evidence  sustained,  and  plaintiff 
appeals.    Reversed  and  remanded. 

John  T.  McKay,  of  Kennett,  and  Fyke  & 
Snider,  of  Kansas  City,  for  appellant  Virgil 
McKay,  of  Kennett,  and  B.  A.  McKay,  of 
Carutbersvllle,  for  respondent 

FARRINGTON,  J.  Plaintiff  (appellant) 
brought  this  action  in  the  circuit  court  of 
Dunklin  county  to  its  October  term,  1912,  fil- 
ing its  original  petition  on  September  28, 
1912.  A  demurrer  was  sustained,  and  plain- 
tiff given  leave  to  file  an  amended  petition, 
which  was  filed  and  summons  issued  returna- 
ble to  tbe  January  term,  1913.  The  suit  Is 
brought  to  recover  upon  a  promissory  note 
for  the  amount  of  $104.  After  tbe  evidence 
was  in,  the  circuit  court  sustained  a  demur- 
rer to  tbe  evidence  on  tbe  ground  that  the 
cause  of  action,  as  proven,  was  barred  by  the 
special  statute  of  limitations.. 

The  facts  may  be  briefly  stated.  On  Au- 
gust 26,  1910,  J.  A.  Wlckham  executed  to 
plaintiff  bis  promissory  note  for  $104,  paya- 
ble in  four  annual  Installments  of  $26  each, 
tbe  first  due  September  1,  1911,  which  note 
provides  that,  if  default  be  made  in  tbe  pay- 
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ment  of  any  Installment  the  whole  note 
should  become  due.  Default  was  made  In  the 
payment  pt  th.e  first  Installment.  J.  A.  Wlck- 
ham  died'  September  9,  1911.  On  September 
19,  1911,  Lucy  O.  Wlckham  was  by  the  pro- 
bate court  of  Dunklin  county  appointed  ad- 
ministratrix of  said  estate,  and  within  ten 
days  thereafter,  to  wit,  on  September  22, 
1911,  the  administratrix  published  notice  to 
creditors  as  required  by  law;  the  last  pub- 
lication of  the  notice  being  on  October  13, 

1911.  On  April  4,  1912,  the  plaintiff  exhibit- 
ed to  the  administratrix  in  due  form  its  de- 
mand against  the  estate  upon  the  note  and 
notified  her  that  it  would  be  presented  to  the 
probate  court  for  allowance  at  the  next  term 
of  the  probate  court  of  Dunklin  county  to  be 
begun  and  held  on  the  third  Monday  in 
April,  1912.  On  April  15,  1912,  both  parties 
appeared  in  the  probate  court  The  demand 
was  presented  and  a  trial  had  which  resulted 
in  an  allowance  by  the  probate  court  of  the 
sum  of  $4  on  said  demand,  and  the  costs  were 
taxed  against  the  plaintlfC.  An  appeal  was 
taken  to  the  circuit  court  of  that  county. 
On  July  29,  1912,  plaintiff  dismissed  its 
cause  of  action  in  the  circuit  court  After- 
ward Lucy  C.  Wlckham  died,  and  O.  L.  Wlck- 
ham was  duly '  appointed  administrator  de 
bonis  non  of  said  estate.    On  September  28, 

1912,  the  plaintiff  commenced  this  action  on 
said  note  in  the  circuit  court  of  Dunklin 
county.  The  administrator  de  bonis  non  was . 
duly  served,  and  he  appeared  and  filed  a  de- 
murrer which  was  sustained,  and  plaintiff 
given  leave  to  file  an  amended  petition,  which 
was  filed  on  November  25,  1912.  As  stated, 
after  the  evidence  was  all  in,  the  court  sus- 
tained a  demurrer  thereto  because  the  cause 
of  action  was  barred  by  the  special  statute  of 
limitations,  and  entered  Judgment  for  the  de- 
fendant 

After  viewing  the  statutes  governing  the 
time  within  which  a  demand  such  as  plaintiff 
is  attempting  to  collect  in  this  case  can  be 
enforced  against  an  estate,  we  are  convinced 
that  the  trial  court  erred  in  holding  that  the 
claim  was  barred. 

Looking  Into  the  history  of  the  statutes, 
we  find  that  prior  to  the  revision  of  1889, 
sections  184  and  185,  R.  S.  1879,  only  provid- 
ed a  limitation  of  the  "exhibition"  of  de- 
mands. There  was  an  amendment  so  that  in 
the  revision  of  1889  (being  then  sections  183 
and  184)  the  words  "and  presented"  were 
added.  However,  on  turning  to  sections  184 
and  185  of  the  revision  of  1899,  it  will  be 
found  that  the  words  "and  presented"  are 
omitted,  leaving  the  law  as  it  stood  in  the  re- 
vision of  1879,  and  It  remains  the  same  way 
in  the  revision  of  1909  (sections  190  and  191). 

Turning  to  the  revision  of  1879,  section  188 
provided  how  claims  may  be  exhibited,  and 
section  189  provided  that  no  claimant  shall 
avail  himself  of  the  benefit  of  the  preceding 
section  unless  he  shall  present  his  demand  to 
the  court  lo  the  manner  provided  by  law  for 
allowance  within  two  years  after  the  grant- 


ing of  the  first  letters  in  the  estate.  And 
section  188  in  the  revision  of  1889  remains 
practically  the  same,  and  so  with  section  189 
in  the  revision  of  1899  and  section  195  in  the 
revision  of  1909. 

The  act  of  1911  (Sess.  Acts  1911,  pp.  80,  81), 
which  is  the  law  governing  the  case  under 
consideration,  amending  section  190,  R.  S. 
1909,  leaves  the  law  the  same  as  it  was  in 
1909  exc^t  that  It  reduces  the  time  of  "exhi- 
bition"— not  "presentation" — of  flftli  and 
sixth  class  demands  to  within  six  months 
and  one  year,  respectively,  after  the  letters 
are  granted.  And  section  191,  R.  S.  1909, 
wajs  also  amended  in  1911  (Seas.  Acts,  i^. 
81,  82),  reducing  the  time  within  which  de- 
mands are  to  be  "exhibited."  Sections  193 
and  194,  R.'S.  1909,  provide  for  the  manner 
of  exhibition.  Secticm  195,  R.  S.  1909,  was 
amended  in  1911  (Sesa.  Acts,  pp^  82,  83)  by 
striking  out  the  word  "present"  and  insert- 
ing the  word  "exhibit"  It  was  also  dianged 
as  to  time.  And  there  was  added  to  said 
section  the  provision  : 

"Nor  unless  he  shall  also  present  his  said  de- 
mand to  the  court  at  the  term  thereof  next  suc- 
ceeding the  term  during  which  he  shall  have  ex- 
hibited the  same,  whenever  the  same  is  exhibited 
during  the  term  at  which  final  settlement  could 
be  made  except  for  the  exhibition  of  such  de- 
mand." 

As  shown  by  the  opinion  in  Farmers'  Sav- 
ings Bank  v.  Burgin,  73  Mo.  App.  108,  113, 
decided  in  1897,  the  law  at  the  time  not  only 
required  an  exhibition,  but  a  presentation,  of 
the  claim  to  the  court  within  a  certain  time, 
otherwise  it  would  be  barred,  in  which  opin- 
ion it  is  pointed  out  that  the  words  "and  pre- 
sented" had  been  added  to  the  statute.  That 
opinion  was  approved  in  Keys  v.  Keys,  217 
Mo.  loc.  dt  66,  116  S-  W.  637,  decided  in 
1908,  wherein  it  is  stated  that  formerly  the 
running  of  limitation  was  arrested  by  merely 
exhibiting  the  demand  to  the  administrator, 
and  that  it  could  be  held  out  of  court  by  the 
claimant  for  a  period  beyond  the  limitation, 
thus  often  prolonging  and  embarrassing  the 
administration,  and  that  to  cure  this  the  Leg- 
islature required  that  the  claim  must  be  both 
exhibited  and  presented.  And  it  is  held  in 
Rassleur  v.  Zlmmer,  249  Mo.  loc.  dt  180,  15a 
S.  W.  24,  that  there  had  been  a  sufiicient 
presentation  of  the  demand  when  lodged  in 
the  probate  court  after  notice  to  the  admin- 
istrator before  the  statutory  period  of  two 
years  had  elapsed.  That  opinion  waa  ren- 
dered in  1912,  but  dealt  with  a  state  of  facts 
governed  by  the  law  as  it  stood  prior  to  the 
amendment  of  1911. 

In  the  case  of  Knisely  v.  Leatbe,  266  Mo. 
341,  106  S.  \V.  257,  it  is  held  that  a  claim- 
ant who  had  exhibited  bis  claim  within  the 
time  provided  by  statute  by  filing  a  suit  in 
the  circuit  court,  and  then  had  dismissed  it 
had  complied  with  the  spedal  statute,  had 
exhibited  his  daim  within  time,  and  that 
suit  could  then  be  brought  again  in  the  cir- 
cuit court  within  the  time  fixed  by  the  spedal 
statute  of  llmitatioDs  on  such  dalm,  the  opin- 
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ion  csUlng  attention  to  tbe  fact  that  the 
wonds  "and  presented"  had  been  eliminated 
from  some  of  the  sections  in  the  law  as  it 
stood  previous  to  that  time;  and  the  court 
further  held  that,  where  the  Legislature  liad 
passed  an  act  leaving  out  the  word  "present- 
ed," the  courts  could  not  by  construction  read 
it  Iwek  In. 

In  our  case  .the  facts  show  that  the  claim- 
ant not  only  exhibited  Its  claim  to  the  ad- 
ministratrix, but  actually  presented  it  for 
allowance  In  the  probate  court  within  one 
year.  The  only  difference  between  our  case 
and  the  Knlsely  Case,  supra,  as  to  the  exhibi- 
tion, is  that  the  exhibition  and  presentation 
were  made  in  our  case  under  section  193,  R. 
S.  1909,  whereas  in  the  Knlsely  Case  they 
were  made  under  section  194,  R.  S.  1909.  In 
both  cases  there  were  voluntary  dismissals. 
Tbe  Knlsely  Case  fell  under  the  law  as  it 
existed  prior  to  the  1911  amendment. 

Turning  again  to  the  amendment  of  1911 
(Sess.  Acts,  pp.  82,  83)  of  section  195,  R.  S. 
1909,  it  will  be  seen  that  to  satisfy  the  law 
as  it  now  reads  there  may  be  merely  an  ex- 
hibition of  the  claim,  the  presentation  of  the 
demand  to  the  court  being  no  longer  required 
save  when  the  exhibition  was  made  during 
the  term  at  which  a  final  settlement  could 
be  made,  except  for  such  exhibition  and  de- 
mand, and  in  such  case  the  demand  must  be 
presented  to  tlie  court  at  the  term  next  suc- 
ceeding the  term  at  wliich  the  final  settle- 
ment could  have  been  made. 

Aa  we  construe  this  amendment  of  section 
195  laat  albove  referred  to,  a  claimant  who 
has  exhibited  his  claim  either  under  section 
198  or  section  194,  R.  S.  1909,  has  stopped 
the  running  of  the  special  statute,  and  he 
may  enforce  his  demand  thereafter  at  any 
time  before  the  general  statute 'of  limitations 
has  run  against  the  claim. 

The  last  part  of  the  amendment  of  1911  to 
section  195,  R.  S.  1909,  beginning  with  the 
words  "nor  unless  he  shall,"  etc.,  seem  to  us 
to  be  utterly  meaningless,  because  in  order  to 
be  a  sixth  class  demand  the  claim  must  be 
exhibited  within  a  year,  from  the  date  of  the 
taking  out  of  letters  of  administration  un- 
der section  190,  R.  S.  1909,  as  amended  in 
1911,  and  it  is  common  knowledge  that  the 
final  settlement  must  come  at  a  time  after 
the  year  has  run. 

This  construction  necessarily  outlaws  a  de- 
mand presented  at  the  term  at  which  a  final 
settlenaent  is  due  much  earlier  than  claims 
which  are  exhlMted  according  to  law  pilor 
to  snCb  term.  And  we  may  say  further  that 
this  amendment  In  1911  of  section  195  is  not 
In  accord  with  other  amendments  in  1911,  all 
of  which  others  tend  to  expedite  the  settle- 
ment of  estates,  while  the  amendment  of  this 
section,  under  the  construction  we  place  up- 
on it,  necessarily  lengthens  the  time  with- 
in which  estates  may  be  settled.  But,  as 
stated  In  the  Knlsely  Case,  supra,  by  the 
Supreme  Court,  where  the  Legislature  has 
purposely  left  out  certain  words  in  a  section 


of  law  whidi  had  jCormerly  been  embodied 
therein,  they  are  not  to  be  put  into  the  law 
by  Judicial  construction.  If  the  Legislature 
has  said  in  plain  language  what  it  did  not  in- 
tend to  say,  that  is  the  body  to  look  to  for 
correction. 

As  to  the  construction  to  be  pla(;ed  on 
statutes  of  limitation,  we  quote  the  following 
from  2  I^wls'  Sutherland  on  Statutory  Con- 
struction (2d  Ed.)  t  544,  p.  1015: 

"Statutes  limiting  the  right  to  bring  actions 
to  particular  periods  are  restrictive  and  will  not 
be  extended  to  any  other  than  the  cases  express- 
ly provided  for,  and  the  exceptions  are  allowed 
a  liberal  effect,  though  not  bo  liberal  as  to  em- 
brace cases  within  the  reason  when  not  within 
the  letter  of  them." 

See,  also,  Davenport  v.  City  of  Hannibal, 
120  Mo.  160,  25  S.  W.  364. 

Since  writing  the  foregoing  we  have  re- 
ceived the  Session  Laws  of  1917,  and  find 
that  sections  190,  191,  and  195,  R.  S.  1909, 
have  undergone  another  amendment  (Laws 
1917,  p.  97),  and  that  the  inconsistency  above 
pointed  out  in  section  195  has  ibeen  elimi- 
nated, and  that  an  addition  is  made  to  the 
section  prescribing  the  time  within  which 
the  demand  must  be  presented  to  the  probate 
court  This  amendment  would  Indicate  to 
us  that  the  Legislature  was  of  the  opinion 
that  to  exhibit  the  demand  to  the  administra- 
tor for  allowance  was  not  sufficient  to  cover 
a  requirement  to  present  to  the  court. 

We  must  hold  that  the  circuit  oonrt  erred 
in  holding  that  this  demand  was  barred  by 
the  statute.  Tlie  Judgment  is  reversed,  and 
the  cause  remanded. 

COX,  P,  J.,  concurs  in  a  separate  opinion. 
STURGIS,  J.,  dissents  in  a  separate  opinion, 
and  asks  that  the  cause  be  certified  to  the 
Supreme  Court  It  is  so  ordered  by  the 
court 

COX,  P.  J.  I  concur  with  Judge  FAR- 
RlNGTON  in  holding  that  the  Judgment  in 
this  cause  should  be  reversed,  and  the  case 
remanded,  and  in  so  holding  wish  to  state 
the  following  as  my  reasons  therefor : 

In  construing  all  provisions  of  the  statutes 
the  purpose  to  be  served  by  them  must  be 
kept  constantly  in  view.  The  primary  pur- 
pose of  an  administration  is  to  provide  for 
tbe  payment  of  the  debts  of  the  deceased  by 
a  procedure  that  vrill  be  simple  and  efficient 
The  sole  purpose  of  the  special  statute  of 
limitations  is  to  facilitate  the  settlement  of 
estates  so  that  there  may  be  distribution  of 
the  assets  not  needed  to  pay  debts  to  the 
heirs  or  devlaees  in  a  reasonable  time.  The 
purpose  to  be  served  in  requiring  public 
notice  of  final  settlement  to  be  given  is  to 
call  attention  to  the  fact  that  final  settlement 
is  alwut  to  be  made  so  that  all  persons  in- 
terested may  protect  their  rights  before  the 
funds  of  the  estate  are  distributed. 

Keeping  these  purposes  in  view,  and  con- 
struing the  statutes  in  harmony  therewith, 
I  do  not  think  they  mean  that  the  exhibi- 
tion and  presentment  of  a  claim  within  the 
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limit  ot  the  special  statute  of  limitations  of 
one  year  suspends  the  operation  of  all  lim- 
itations against  the  claim  except*  the  gen- 
eral statute.  I  agree  that  the  exhibition 
and  presentation  of  the  claim  in  this  case  to 
the  probate  court  destroyed  the  absolute- ef- 
fect of  the  one-year  limitation,  but  'do  not 
think  it  destroyed  all  limitation  except  the 
general  statute  and  permitted  the  claimant 
to  prosecute  his  claim  at  any  time  within 
sudi  limit  regardless  of  the  condition  of  the 
administration.  I  do  not  think  that,  after 
having  presented  his  claim  to  the  probate 
court,  and  thereby  arresting  the  running  of 
the  special  statute,  he  could  then,  after  non- 
suit, sit  idly  by  and  give  no  heed  to  the 
course  of  administration  and  permit  the  es- 
tate to  be  finally  settled  and  the  funds  dis- 
tributed, and  then  hare  another  administra- 
tor appointed  and  again  prosecute  his  claim 
at  any  time  within  the  period  of  the  general 
statute. 

To  my  mind  the  correct  rule  to  be  deduced 
from  a  consideration  of  the  purposes  and 
provisions  of  all  the  statutes  is  that,  after 
the  running  of  the  special  statute  has  been 
arrested  as  it  was  in  this  case,  the  claimant 
can  then  again  present  his  claim  In  the  pro- 
bate court  at  any  time  before  final  settlement 
if  done  before  the  expiration  of  the  time 
limited  by  the  general  statute,  or  be  may 
sue  in  another  court  at  any  time  within  the 
limit  of  the  general  statute,  provide  he  does 
so  and  secures  service  of  process  before 
final  setlement  is  made  in  the  probate  court, 
but  not  afterward.  Section  238,  Stat.  1909, 
as  amended  in  Acts  of  1911  at  page  84,  re- 
quires four  weeks'  public  notice  that  final 
settlement  will  be  made  at  the  next  term  to 
be  given  "to  all  creditors  and  others  inter- 
ested in  the  estate."  By  this  notice  all  cred- 
itors are  informed  that  final  settlement  will 
be  made  at  the  next  term  of  court,  and  I 
think  they  must  hee'd  that  notice  and  place 
themselves  in  position  to  protect  their  rights 
before  settlement  is  made  or  they  will  be 
barred.  In  this  case  proper  steps  were  tak- 
en. This  suit  was  filed  within  the  period 
limited  by  the  general  statute  and  while  the 
estate  was  still  open,  and  I  therefore  con- 
cur in  holding  that  under  the  facts  in  this 
case  the  <daim  was  not  barred. 

I  do  not  think  it  necessary  in  this  case  to 
construe  the  latter  part  of  section  195i  Stat. 
1909,  as  amended  in  Acts  of  1911,  p.  82,  and 
express  no  opinion  as  to  the  proper  construc- 
tion to  be  given  it. 

STUROrS,  J.  (dissenting).  The  essential 
facts  of  this  case  are  that  plaintiff,  having  a 
demand  against  the  estate  of  J.  A.  Wlckham, 
duly  exhibited  the  same  to  the  administrator 
some  seven  months  after  grant  of  letters  of 
administration.  An  abortive  attempt  was 
then  made  to  establish  same  in  the  probate 
court,  resulting  in  a  dismissal  of  the  i»ro- 
oeedmg  by  idalntUt,  after  aa  appeal  t»  the 


circuit  court,  some  ten  month?  after  grant  of  i 
letters.  The  present  suit  was  then  begun  in 
the  circuit  court  upon  sudi  demand  nine  i 
days  after  one  year  from  the  date  of  the 
grant  of  letters.  Publication  was  promptly 
made  after  the  grant  of  letters  on  such  es- 
tate, so  that  the  special  statute  of  limita- 
tions of  one  year  commenced  to  run  from 
such  date.  The  trial  court  held  that  the 
claim  was  barred  by  the  special  statute  of 
Hraitatloris  of  one  year,  and  denied  plain- 
tiff's right  to  recover. 

In  order  to  enforce  a  claim  against  an  es- 
tate in  the  harids  of  an  administrator,  two 
steps  are  essential,  to  wit:  Kxhlbltion  of 
same  to  the  administrator  for  classification, 
etc. ;  and  presentment  to  the  court  for  allow- 
ance. These  are,  in  contemplation  of  law, 
separate  and  distinct  proceedings  and  ac- 
complish different  results,  though  they  may 
be  simultaneous  and  combined.  A  suit  in  the 
circuit  court  against  the  administrator,  eith- 
er on  revival  or  original  service,  serves  both 
as  an  exhibition  of  the  demand  and  a  pre- 
sentment for  allowance,  as  the  Judgment 
therein  must  be  classified  and  allowed  as  a 
demand  without  farther  proceedings  except 
the  mere  filing  of  It  in  the  probate  court. 
Sections  l&i,  193,  and  197,  R.  S.  1909.  In  a 
circuit  court  suit  the  service  of  summons 
serves  as  an  exhibition  of  the  demand  (sec- 
tion 193),  and  the  commencement  of  such 
suit  is  a  presentment  for  allowance  (section 
197).  An  Independent  exhibition  of  the  de- 
maud  In  the  probate  court  is  provided  for  by 
section  194,  as  is  a  presentation  of  same 
for  allowance  by 'section  203.  Both  these  pro- 
ceedings have  a  bearing  on  the  special  stat- 
ute of  limitation,  or  at  least  have  had  since 
1855,  unless  changed  by  Laws  1911,  p.  82, 
presently  to  be  considered.  The  shortening 
of  the  time  for  either  or  both  proceedings  by 
the  various  legislative  changes  is  easily  un- 
derstood and  applied  at  different  periods. 
and  does  not  affect  the  prlndplea  Involved. 
The  exhibition  of  the  claim  suspends  the 
running  of  the  special  statute  of  limitation 
(section  191),  and  it  again  springs  into  life, 
if  at  all,  by  reason  of  failure  to  present  the 
claim  for  allowance  wi^Jiln  the  statutory 
period  (section  195).  The  time  for  exhibit- 
ing the  demand  has  an  important  bearing 
on  the  classification  of  the  claim.  8al>divi- 
sions  5  and  6,  |  190,  R.  S.  1900. 

The  demand  now  in  suit  was  duly  present- 
ed to  the  administrator  for  dasslficatlon 
within  the  statutory  period,  and  the  -  spe- 
cial statute  of  limitation  was  ttiereby  suspend- 
ed. The  subsequent  attempt  to  have  the 
same  established  in  the  probate  court  failed 
by  reason  of  plaintiff's  voluntary  dismissal 
of  the  proceeding  after  appeal  to  the  drcnlt 
court, '  and  such  proceeding  may  be  dropped 
from  view,  as  it  died  without  bearing  fruit 
The  presentment  of  the  claim  for  allowance 
made  in  the  course  of  that  proceeding  in  the 
probate  court  could  no  more  serve  as  the 
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basis  of  a  new  proceeding  to  eetabUab  the 
daim  In  the  circuit  court  tlian  could  a  notice 
or  sommoDs  which  brings  a  defen'dant  into 
coart.  A  new  proceeding  to  establish  the 
daim  necessitated  a  new  presentment  of  the 
daim  the  same  as  it  necessitated  a  new  no- 
Uoe  or  summons.  Wernae  t.  McPike,  100 
Ma  47S,  488,  13  S.  W.  800.  The  plaintiff, 
howeTcr,  was  left  free  to  again  Institute  pro- 
ceedings to  establish  the  claim  either  in  the 
probate  court,  as  provided  by  sections  203  to 
206,  R.  S.  1900,  or  by  a  suit  in  the  circuit 
conrt.  The  latter  method  would  be  a  present- 
ment of  the  dialm  for  allowance  as  of  the 
date  of  filing  the  snlt,  and  the  question  pre- 
sented Is  whether  such  presentment  must  be 
within  the  statutory  period,  now  one  year. 

In  this  case  plaintiff's  claim  was  exhibited 
to  the  administrator  within  the  statatory 
period,  but  the  present  suit  to  establish  same, 
which  serves  as  a  presentment  of  the  claim 
for  allowance,  was  not  commenced  till  after 
snch  period.  Plaintiff's  contention  is  that 
the  exhibition  of  the  claim  to  the  adminis- 
trator not  only  suspends,  but  annihilates, 
the  special  statnte  of  limitation;  that  the 
presentment  for  allowance  has  nothing  to  do 
therewith,  bnt  only  with  the  general  statute 
of  limitation  of  live  or  ten  years ;  that  when 
a  claim  has  been  exhibited  within  a  year  it 
can  be  sned  on  either  in  the  probate  or  dr- 
cnlt  court  at  any  time  unless  barred  by  the 
general  statute  of  limitation. 

SlQce  the  revision  of  the  statutes  In  186S 
(R.  S.  1855,  p.  112,  art  4,  {  2)  the  law  has 
been  that  all  claims  not  exhibited  within  the 
statutory  period  shall  be  barred,  and  (section 
6)  that  the  exhibition  of  same  shall  be  of 
no  avail  "unless  he  shall  present  his  demand 
to  the  covmty  court  in  the  manner  provided 
by  law  for  allowance  within"  the  period 
named.  This  statutory  provision  has  re- 
mained In  each  revision  since  that  time,  and 
Is  section  196,  R.  S.  1909. 

The  decisions  of  this  court  have  been  uni- 
form that,  in  order  to  prevent  the  special 
statute,  suspended  by  the  proper  exhibition 
of  the  claim,  from  again  becoming  effective 
as  a  bar,  the  claimant  must  present  his 
claim  for  allowance  within  the  spt*?lfled 
statutory  period,  by  commencing  proceedings 
either  in  the  probate  or  circuit  court  to  es- 
tablish such  demand.  Price  v.  McCause,  30 
Mo.  App.  627;  Savings  Bank  v.  Burgin,  73 
Mo.  App.  108,  118;  Keys  v.  Keys'  Estate, 
217  Mo.  48,  65,  116  S.  W.  637;  Wemse  v. 
McPIke,  100  Mo.  476,  13  S.  W.  809.  It  was 
also  held  at  an  early  date  that  this  special 
statute  of  limitation  applied  to  suits  to  es- 
tablish demands  in  the  circuit  court  as  well 
as  to  proceedings  for  the  same  purpose  in 
the  probate  court  Montellas  v.  Filler  A 
Sarpy,  11  Mo.  237.  I  do  not  understand  the 
case  of  Knlsely  v.  Leathe,  256  Mo.  341,  166 
S.  W.  2S7,  to  be  In  conflict  with  these  cases. 
In  that  case  two  successive  snits  were 
brought  and  the  one  dismissed  within  the 
limitation  period.    The  court  held  (2S6  Mo. 


36S,  166  S.  W.  267)  that  audi  proceeding 
itonstltuted  a  sufficient  exhibition  of  the 
claim  to  arrest  the  running  of  the  special 
statute  of  limitation.  It  la  there  stated  (256 
Mo.  364,  166  S.  W.  267)  that  the  second  suit 
was  commenced  in  the  circuit  court  ten  days 
before  the  expiration  of  the  special  statutory 
period,  and  the  court  held  ttiat  the  fact  that 
the  summons  was  not  served  within  such 
period  made  no  difference,  since  the  filing 
of  the  suit  was  Its  commencement  and  fixed 
the  date  of  presenting  the  demand  for  al- 
lowance. The  holding  in  that  case  therefore 
is  ttiat  the  service  of  the  summons  in  the 
first  suit  constituted  an  exhibition  of  the 
demand,  and  that  the  filing  of  the  last  suit 
constituted  a  presentmoat  of  the  demand 
for  allowance  as  of  their  respective  dates. 

Has  the  law  been  changed  in  this  respect 
by  the  amendment  of  1911?  Several  of  the 
above-mentioned  sections  of  the  statute  were 
amended  in  1911  (I^aws  1911,  pp.  80  to  83) 
for  the  purpose  of  shortening  the  period  of 
settling  estates  from  two  years  to  one  year. 
Subdivisions  6  and  6  of  section  100,  as 
amended,  provide  that  all  demands  "legally 
exhibited"  within  six  months  shall  be  placed 
in  the  fifth  class  of  d«nands  and  those  "le- 
gally exhiUted"  within  one  year  in  the  sixth 
class.  Section  191  was  amended  so  as  to 
provide  that  "all  demands  not  thus  exhibit- 
ed in  one  year  shall  be  forever  barred." 
Then  follows,  without  change,  sections  192, 
198,  and  194,  providing  how  claims  shall 
be  exhibited  either  in  the  probate  court  or 
circuit  court  These  sections  exhaust  the 
subject  of  exhibiting  claims  and  the  effect 
thereof.  They  provide  how  claims  shall  be 
"legally  exhibited,"  and  that  the  effect  shall 
be  that,  if  so  exhiUted  within  six  months, 
they  go  In  the  fifth,  a  preferred  class  of  de- 
mands; if  within  a  year,  in  the  sixth,  or 
lowest,  class;  and,  if  not  exhibited  within 
one  year,  they  are  completely  barred. 

The  statute  then  turns  to  the  question'  of 
how  and  when  claims  shall  be  established 
against  an  estate,  which  includes  presenta- 
tion for  allowance.  This  may  be  done  in  the 
circuit  conrt  (section  107)  or  In  the  probate 
court  (section  198  et  seq.).  But  preliminary 
to  the  sections  on  the  method  of  establish- 
ing claims  is  section  105,  dealing  with  the 
presentment  of  claims  as  bearing  on  the  spe- 
cial statute  of  limitation  contained  In  sec- 
tion 191.  This  section  also  underwent 
amendment  (Laws  1911,  p.  82),  and' reads: 

"No  claimant  shall  avail  himself  of  the  benefit 
of  the  preceding  section  unless  he  shall  (present) 
exhibit  his  demand  to  the  (court)  administrator 
in  the  manner  provided  by  law,  for  allowance, 
within  one  year  after  the  granting  of  the  first 
letters  on  the  estate,  or  the  last  insertion  of  the 
publication  of  notice  of  the  grant  of  such  letters 
as  provided  for  in  section  191  of  this  article 
nor  unless  he  thail  also  present  hit  said  demand 
to  the  court  at  the  term  thereof  nett  succeeding 
the  term  during  u^hich  he  shaU  have  exhibitfSi 
the  snme,  irfcenci-cr  the  same  is  exhibited  during 
the  term  at  whioh  final  setttement  could  he  mitae 
emoept  for  the  exhibition  of  luch  demand." 
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Hie  words  in  parenthesis  indicate  the 
reading  previous  to  amendment,  and  those 
in  Italics  were  added  thereby.  The  preced- 
ing section  referred  to  therein  provides  the 
method  of  exhibiting  claims  to  the  adminis- 
trator, and,  as  we  have  seen,  the  effect  of 
tills  section  was  that,  nnless  exhibited  claims 
were  also  presented  to  the  court  for  allow- 
ance within  the  spedfled  period,  now  one 
year,  the  l>ar  of  the  statute  of  limitations  be- 
came  final,  notwithstanding  the  due  exhibi- 
tion of  the  claim  within  such  time.  The 
amendment,  by  changing  the  word  "present" 
to  "exhibit"  and  "court"  to  "administrator," 
and  then  adding  the  clause  In  italics  relating 
to  presenting  the  demand  to  the  court,  has 
made  the  section  confusing  and  its  meaning 
somewhat  obacure.  This  amendment  has 
never  received  construction,  so  far  as  we 
can  find.  The  amendment,  while  changing 
the  requirement  of  presenting  the  demand 
to  the  court  to  exhibiting  It  to  the  adminia- 
trator,  retains  the  words  "for  allowance," 
and,  unless  meaningless,  must  require  some- 
thing more  and  different  than  merely  exhibit- 
ing the  claim  to  the  administrator  within 
one  year  because  that  and  the  penalty  for 
failure  were  already  provided  for.  Accord- 
ing to  the  statute  as  it  now  reads,  the  de- 
mand must  be  exhibited  to  the  administra- 
tor for  classiflcation  within  one  year  under 
penalty  of  being  barred  (sections  190,  191), 
and  also  exhibited  to  him  for  allowance 
within  that  time  (section  195  as  amended). 
What,  if  any,  is  the  difference  between  the 
process  of  presenting  the  demand  to  the 
court  for  allowance,  as  formerly  required, 
and  exhibiting  it  to  tlie  administrator  for 
allowance,  as  now  required,  we  need  not  de- 
termine, but  It  Is  certainly  something  more 
and  different  than  is  required  by  the  pre- 
ceding sections  relating  to  exhibiting  de- 
mands, or  this  part  of  the  statute  is  meaning- 
less or  a  mere  repetition.  The  exhibition  for 
alldwance  here  required  to  be  made  "accord- 
ing to  law"  must  refer  to  sections  203  and 
204,  or  there  is  no  method  of  so  exhibiting 
it  provided  by  law.  >  The  exhibition  of  It  to 
the  administrator  for  allowance  would  seem 
to  include  everything  heretofore  required  ex- 
cept the  actual  filing  of  the  claim  in  the  pro- 
bate court 

The  clause  added  to  the  section  and  print- 
ed in  Italics  supra  is  apparently  to  the  ef- 
fect that,  when  a  demand  is  exhibited  to 
the  administrator  for  allowance,  and  such 
exhibition  Is  "during  the  term  at  which  final 
settlement  could  be  made,"  then  the  demand 
must  be  presented  to  the  court  at  the  next 
term.  But  the  statute  provides  that  the 
term  of  court  at  which  final  settlement  can 
be  made  is  the  first  term  after  the  expiration 
of  one  year  from  the  completion  of  the  pul>- 
Ucatlon  of  notice  of  letters,  and  therefore 
can  never  be  within  the  year  of  the  special 
statute  of  limitation.  Since  a  demand  must 
be  exhibited  within  one  year  from  the  grant 
of  the  first  letters  on  the  estate,  whether 


such  exhibition  Is  in  inirsuance  of  sections 

190  and  191  or  "for  allowance"  under  amend- 
ed section  195,  now  under  considerati<»i,  how 
can  same  be  exhlbflted  during  a  term  at 
which  final  settlement  can  be  made?  If, 
however.  It  be  possible  to  exhibit  a  demand 
during  the  term  of  court  witen  a  final  set- 
tlement could  be  made,  then  the  clause  added 
by  the  amendment  seems  to  give  an  addi- 
tional t^m  of  court,  and  no  longer,  within 
whldti  such  belated  claim  may  be  presented 
to  court.  No  provision  seems  to  be  made  for 
presenting  to  court  claims  which  are  not  so 
l>elated,  but  have  been  exhibited  at  an  earli- 
er date.  The  only  requirement  Is  that  they 
be  again  "exhibited  for  allowance"  within 
one  year.  Can  such  claims,  therefore,  be 
presented  in  court  at  any  time  short  of  the 
general  statute  of  limitations?  Sudi  a  con- 
struction of  the  statute  is  a  very  unreason- 
able one  which,  instead  of  shortening  the 
time  for  settling  the  estates  of  decedents, 
makes  it  possible  to  prolong  same  indefi- 
nitely. 

The  present  case  should  be  disposed  of  by 
the  fact  that  the  demand  sued  on,  while  ex- 
hibited for  classification  within  the  time 
required  by  section  191,  was  not  exhibited 
to  the  administrator  for  allowance  as  re- 
quired by  the  first  clause  of  section  195  as 
amended.  In  so  holding  the  attempt  to  have 
the  claim  allowed  in  the  probate  court  la 
disregarded  as  functus  officio.  This  disposes 
of  the  preseit  case  and  leads  to  an  affirm- 
ance of  the  Judgment  of  the  trial  court 

I  observe,  however,  that  it  would  seem  that 
the  Legislature,  In  making  this  amendment 
was  impressed  with  the  idea  that,  in  view 
of  the  shortening  of  the  time  for  establish- 
ing claims,  a  belated  claimant  who  exhibited 
his  claim  for  allowance  near  the  close  of  the 
administration,  and  thus  made  necessary  a 
postponement  of  the  final  settlement,  should 
be  required  to  present  it  to  the  court  for  ad- 
judication not  later  than  the  next  term 
thereafter.  It  was  certainly  not  Intended,  in 
so  providing  for  a  speedy  hearing  of  such 
belated  claim,  to  leave  all  others  exhibited 
at  an  earlier  date  to  be  presented  for  allow- 
ance at  the  will  of  the  claimant  subject  only 
to  the  general  statute  of  limitation.  A  slight 
change  la  the  reading  of  the  amendment 
and  one  which  I  think  is  plainly  inferred 
from  the  history  and  purpose  of  the  amend- 
ment and  which  I  indicate  by  the  words  in 
parentheses,  will  make  the  statute  accom- 
plish Its  obvious  purpose  and  be  in  harmony 
with  Its  environment  as  follows; 

"No  claimant  shall  avail  himself  of  the  ben- 
efit of  the  preceding  section  (exhibiting  it  for 
classification)  unless  be  shall  exhibit  his  demand 
to  the  administrator  in  the  manner  provided  by 
law,  for  allowance,  within  (Hie  year  after  the 
granting  of  the  first  letters  on  the  estate,  or  the 
last  insertion  of  the  publication  of  notice  of  the 
Rrant  of  such  letters  as  provided  for  in  section 

191  of  this  article,  nor  unleea  he  shall  also  pre- 
sent his  said  demand  to  the  court  (within  sudi 
time  or)  at  the  term  thereof  next  succeeding  the 
term  during  which  he  shall  have  exhibited  the 
same,  whenever  the  same  is  exhibited  during  the 


Digitized  by  ^OOQlC 


Mo.) 


SIMPSON  y.  SMITH 


891 


term  at  which  final  settlement  could  be  made 
except  for  the  exhibition  of  such  demand." 

See  amendment  dt  this  section,  Laws  1917, 
p.  98. 

The  Judgment  should  therefore  be  affirmed. 
The  holding  by  a  majority  of  this  court  that 
the  attempted  establishment  of  the  claim  In 
the  probate  court  is  a  sufficient  presentment 
of  the  same  to  the  court  for  allowance  or 
"exhibition  to  the  administrator  for  allow- 
ance" to  satisfy  the  special  statute  of  limi- 
tation for  one  year  Is  In  conflict  with  Wernse 
V.  McPlke,  100  Mo.  476,  488,  13  S.  W.  809. 
The  presentment  for  allowance  must  be  part 
of  the  proceeding  which  results  in  the  claim 
being  allowed  or  disallowed,  and  not  part 
of  an  abandoned  proceeding  in  another  court, 
though   baring  the  same  object 

In  abolishing  all  distinction  between  ex- 
hlUting  demands  for  class)  flfcation  under 
sections  190  to  194,  R.  S.  1909,  as  amended, 
and  exhibiting  them  for  allowance  under 
sections  195,  197,  198,  and  203,  the  ruling 
here  Is  In  conflict  with  Price  t.  McCause,  30 
Mo.  App.  627;  Savings  Bank  v.  Burgln,  73 
Mo.  App.  108,  113;  and  Keys  v.  Keys'  Es- 
tate, 217  Mo.  48.  05,  116  S.  W.  637. 

I  therefore  ask  that  the  case  be  certified 
to  the  Supreme  Ckturt. 


SIMPSON  v.  SMITH  et  aL     (No.  12435.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  21,  1917.    Rehearing  Denied 

July  2,  1917.) 

1.  Cbbditobs'  Suit  9=944— Bctbden'  or  Faoor 
— Patment. 

Where  it  was  shown  in  a  creditors'  suit  that 
the  judgment  debtor  had  paid  more  than  his 
proportion  of  a  debt  owing  by  him  and  the  other 
defendants,  the  burden  was  on  such  other  de- 
fendants to  prove  that  they  had  paid  or  dis- 
charged their  debt  to  snch  judgment  debtor. 

[Ed.   Note.— For   other   cases,    see   Creditors' 
Salt,  Gent  Dig.  K  178-180.] 

2.  Gbsvitobs'  Sttit  «=3l6  — Pboof  or  Insoi.- 

TSRCT— ReTITBM    ON    £!XEOUTION. 

Evidence  of  a  nulla  bona  return  of  the  sher- 
iff on  an  execution  was  sufficient  evidence  of  the 
judgment  debtor's  insolvency,  to  sustain  a  cred- 
itor's bill. 

[ikL   Note.— For  other  cases,   see  Creditors' 
Suit  Cent  Dig.  f§  45,  73-87.] 

3.  Crkdztobs'    Burr    «=95  — Oaknishuxnt- 
Adsquatb  Remsdt  at  Law. 

That  plaintiff,  in  a  creditors'  suit  wherein 
it  was  songht  to  subject  land  owned  by  certain 
defendants  to  the  payment  of  a  judgment  owed 
by  one  defendant,  could  have  garnished  a  debt 
owing  by  the  other  defendants  to  the  judgment 
debtor  by  reason  of  the  judgment  debtor  having 
paid  more  than  his  proportion  of  a  debt  owing 
by  ail  tbe  defendants  did  not  preclnde  the  main- 
tenance of  the  suit  on  the  ground  that  such  gar- 
nishment woald  have  been  a  complete  and  ade- 
quate remedy  at  law. 

[Ed.   Note.— For  other   cases,   see   Creditors' 
Suit,  Cent  Dig.  {  6.] 

Appeal    from    Circuit    Court,    Ldvlngston 
County;  Arch  B.  Davis,  Judge. 
Credltora'  bill  by  A.   J.   Simpson  against 


Lee  (or  Leon)  Smith  and  others.  From  Judg- 
ment for  plaintiff,  defendants  appeaL  Af- 
firmed. 

P.  D.  Kltt,  of  Chlllioothe,  for  appellants. 
S.  L.  Sheetz,  of  ChilUcothe,  for  respondent 

BLAND,  J.  The  respondent  having  recov- 
ered a  Judgment  in  the  Justice  court  against 
appellant  Lee  Smith,  filed  a  transcript  there- 
of in  the  office  of  the  drciiit  clerk  of  Living- 
ston county  and  bad  execution  issued  thereon 
directed  to  the  sheriff  of  said  county.  On  the 
4th  day  of  January,  1915,  the  sheriff  made 
a  return  nulla  bona  uiion  the  execution. 
Thereupon  respondent  brought  this  creditors' 
bill,  seeking  to  subject  the  land  owned  by  the 
appellants  to  the  payment  of  this  judgment 
owed  by  defendant  Lee  Smith,  and  alleged  in 
his  petition  the  facts  as  above  stated,  and,  in 
addition,  that  defendant  Lee  Smith  was  In- 
solvent; that  said  defendant  was  Indebted 
to  him  by  reason  of  said  Judgment,  and  al- 
leging that  the  defendants  were  tenants  in 
common  of  certain  land  situate  in  Livingston 
county,  Mo.;  that  on  July  10,  1914,  there 
was  a  deed  of  trust  securing  the  sum  of  $1,- 
000  and  Interest  thereon ;  thatjlofendant  Lee 
Smith  shortly  thereafter  had  used.  $900  of 
his  own  individual  money  to  take  up  said 
note,  and  sought  to  have  plaintiff's  Judgment 
declared  a  lien  on  the  land,  on  the  theory 
that  defendants  Lee  Smith's  mother  and  sis- 
ters were  required,  under  the  doctrine  of 
contribution,  to  pay  their  proportionate  share 
to  the  defendant  Lee  Smith  by  reason  of  his 
having  taken  up  a  Joint  obligation  of  all  the 
tenants  in  common,  and  in  clearing  the  prop- 
erty of  the  deed  of  trust  discharged  an  in- 
cumbrance ft>r  the  benefit  of  all  such  tenants 
in  common.  The  evidence  tended  to  prove 
the  facts  alleged,  and  in  addition  that  about 
July  11,  1914,  defendant  I.«e  Smith  obtained 
a  settlement  of  an  action  he  had  pending 
against  the  Milwaukee  Railroad,  and  receiv- 
ed in  such  settlement  the  sum  of  $1,000,  and 
that  the  $900  that  he  used  toward  discharg- 
ing the  deed  of  trust  against  the  land  was  a 
part  of  this  $1,000.  The  evidence  further 
shows  that  In  order  to  make  up  the  balance 
to  take  up  the  deed  of  trust  the  parties  exe- 
cuted a  deed  of  trust  in  the  sum  of  $250  on 
the  property,  and  that  for  a  purpose  not 
shown  the  defendant  Lee  Smith  further  mort- 
gaged his  undivided  interest  in  the  property 
for  the  sum  of  $260.  The  effect  of  the  judg- 
ment of  the  court  below  was  that  a  judgment 
against  the  defendant  Lee  Smith  in  the  sum 
of  $324.55  was  rendered  and  the  land  sub- 
jected to  a  lien  in  favor  of  plaintiff  to  the 
amount  of  said  judgment  as  against  the  in- 
terest of  defendant  Lee  Smith,  and  as  against 
the  other  defendants  by  ordering  that  their 
shares  in  the  land  be  subjected  to  a  lien  un- 
der the  Judgment  in  proportion  to  the  amount 
of  money  paid  out  for  them  by  defendant  Lee 
Smith  on  the  note  and  deed  of  trust  afore- 
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said,  and  that  defendants  be  required  to  pay 
on  plalutlff's  Judgment  sums  of  money  in  tbe 
pi-oportion  that  the  said  $900  was  paid  out 
for  their  benefit. 

[1]  The  first  point  raised  by  appellants  Is 
that  plaintiff  had  a  complete  remedy  at  law. 
Appellants  assign  many  reasons  why  they 
claim  this  statement  to  be  true;  tbe  first 
l>eing  that  the  evidence  does  not  show  that 
the  other  defendants  owed  defendant  Lee 
Smith  any  amount;  that  when  Lee  Smith 
paid  $900  of  his  own  money  to  discharge  the 
mortgage  on  the  property  there  is  no  evidence 
that  he  was  not  indebted  to  the  other  defend- 
ants, and  in  paying  this  amount  he  discharg- 
ed such  indebtedness,  or,  granting  that  Lee 
Smith  was  not  so  indebted  at  that  time  to  the 
other  defendants,  there  Is  no  evidence  that 
the  other  defendants  have  not  repaid  the  in- 
debtedness created  by  them  in  favor  of  Lee 
Smith  by  reason  of  having  paid  out  of  bis 
own  money  $900  on  said  mortgage.  The  evi- 
dence shows  that  the  note  secured  by  deed  of 
trust  was  due  and  unpaid,  and  the  holder 
thereof  was  threatening  to  foreclose.  The 
law  is  that  when  a  debtor  has  been  compelled 
.to  pay  in  excess  of  his  due  proportion  of  the 
debt  there  i^  an  Implied  obligation  ex  con- 
tractu t^at  his  codebtors  will  pay  their  pro- 
portionate amount  (9  Cyc.  794;  Van  Petten 
r.  Richardson,  68  Mo.  379;  Lebeaume  v. 
Sweeney,  17  Mo.  153;  Hanna  v.  Hyatt,  67 
Mo.  App.  SOS),  and  as  the  law  presumes  that 
when  such  a  debt  is  so  paid  tbe  obligation  is 
discharged  for  the  benefit  of  all,  the  burden 
Is  upon  the  other  defendants  in  this  case  to 
prove  that  they  have  paid  or  discharged  their 
debt  to  defendant  Lee  Smith  (Ryans  v.  Hos- 
pes,  167  Mo.  342,  67  S.  W.  285;  Ferguson  & 
Wheeler  v.  Dalton.  158  Mo.  323,  59  S.  W.  88). 

[2]  The  next  point  raised  by  appellants  is 
that  there  Is  no  showing  that  tbe  defendant 
Lee  Smith  was  insolvent  at  the  time  of  the 
filing  of  the  creditor's  bill.  While  Lee  Smith 
testified  that  the  only  assets  be  bad  was  his 
Intei-est  in  this  land,  this  is  not  conclusive, 
but  the  showing  of  the  nulla  b(Mia  return  of 
the  sheriff  was  sufficient  to  sustain  the  bill. 
Edwards  &  Son  Brokerage  Co.  v.  Rosenheim, 
74  Mo.  App.  loc.  dt.  623;  12  Cyc.  10,  11; 
Humphreys  v.  Atlantic  Milling  Co.,  98  Ma 
loc.  cit.  548,  10  S.  W.  140. 

[3]  The  next  point  raised  by  appellants  is 
that  the  plaintiff  could  have  garnished  tbe 
debt  owed  by  the  other  defendants  to  Lee 
Smith,  as  under  the  holdings  of  Van  Petten 
T.  Richardson,  supra,  Lebeaume  v.  Sweeney, 
supra,  and  Hanna  v.  Hyatt,  supra,  defendant 
Lee  Smith,  having  paid  off  the  Joint  note  of 
all  of  the  defendants,  was  entitled  to  con- 


tribution from  the  other  defendants,  and  that 
this  right  could  have  beep  enforced  in  an  ac- 
tion at  law,  and  therefore,  as  the  other  de- 
fendants were  indebted  to  defendant  Lee 
Smith,  such  garnishment  would  have  been 
a  complete  and  adequate  remedy  at  law. 
While  It  is  true  that  plaintiff  could  have  pro- 
ceeded at  law  in  the  manner  pointed  out  by 
appellants,  he  would  not  have  had  an  ade- 
quate and  complete  remedy  by  so  doing. 
When  the  defendant  Lee  Smith  took  up  the 
note  secured  by  the  deed  of  trust  and  by  ao 
doing  paid  on  it  more  than  his  proportionate 
share  of  the  debt,  he  was  subrogated  to  tbe 
rights  of  the  mortgagee  in  the  note  and  deed 
of  trust  to  the  extent  his  money  went  to- 
ward taking  it  up  (Burrus  v.  Cook,  215  Mo. 
496,  114  8.  W.  1065;  37  Cyc.  443),  and  con- 
sequently the  defendant  Lee  Smith  had  a  lien 
on  the  land  te  the  extent  of  tbe  amount  be 
paid  over  and  above  his  share  of  the  indebt- 
edness, and  his  cotenants  are  bound  in  equity 
to  contribute  their  respective  proportion  of 
tbe  money  paid  on  tbe  Incimibrauce^  in  that 
their  interest  in  the  land  is  charged  wnU 
their  proportion  of  the  money  so  paid.  Ma< 
honey  v.  Nevlns,  190  Mo.  360,  88  S.  W.  731; 
Aubuchon  v.  Aubuchon,  133  Mo.  loc.  dt.  264, 
i  34  S.  W.  569.  The  right  of  plaintiff  to  reach 
this  lien  of  defendant  Liee  Smith  on  the  land 
is  a  substantial  and  valuable  one,  and  it 
could  not  be  established  by  a  law  court  It 
will  not  do  to  say  that  by  running  garnish- 
ments against  the  other  defendants  In  this 
case  Judgments  could  be  obtained  against 
them  for  the  amount  due  from  them  to  de- 
fendant Lee  Smith,  and  that  eadx  proceed- 
ings would  be  adequate  under  tbe  drcum- 
'  stances;  for,  although  their  rights  in  the 
I  land  might  be  so  reached,  if  they  failed  to 
I  pay  the  Judgments  rendered  against  them  as 
garnishees,  the  rights  of  the  Judgment  cred- 
itor under-such  Judgments  would  be,  in  the 
nature  of  things,  subjected  to  any  prior  liens 
and  all  exemptions.  Thus  plaintiff  might  be 
I  hampered  in  the  collection  of  such  Jndg- 
ments;  and,  even  should  these  hindrances  be 
overcome  by  plaintiff,  we  could  not  say  that 
he  would  even  then  be  left  with  a  remedy  as 
adequate  and  complete  as  tbe  court  below 
gave  him.  Therefore  we  believe  that  the 
remedy  of  a  multiplidty  of  garnishment  pro- 
ceedings Is  not  full,  adequate,  and  complete. 
We  believe  that  defendant  dearly  bad  the 
right  to  go  into  a  court  of  equity  for  the 
purpose  of  reaching  this  peculiar  Interest  of 
defendant  Lee  Smith  in  the  land,  and  to 
have  said  Lee  Smith's  Uen  on  the  land  sub- 
jected to  the  payment  of  plaintiff's  Judgment 
The  Judgment  Is  affirmed.    All  concur. 
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ATJLT  T.  DRUMMOND  et  aL 

(Sapreme  Court  of  Tenncasee. 
Sept  22.  1917.) 

CotTBTs  «=>246— Tennessee— APPBLt-ATK  Jv- 
BisDicnoN— Statute. 
Acts  1909,  e.  192  (Thompson's  Shannon's 
Code,  i  4891a),  providing  that,  when  cases  are 
appealed  to  the  Supreme  Conrt  which  rightly  go 
to  the  Court  of  Civil  Appeals,  the  causes  shall 
be  transferred,  covers  ajfcases  brought  up  by 
any  mode  of  appellate  proceeding,  or  proceed- 
ing for  the  correction  of  erron,  although  the 
language  of  the  act  mentions  cases  which  have 
been  "appealed"  to  this  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  743,  747,  748.] 

Error  to  Cbanoery  Ooort,  Knox  County; 
R.  H.  SanscMD,  Special  CSiancellor. 

Action  by  George  L.  Ault  against  W.  E. 
Dmounond  and  others.  On  api>llcation  for 
writ  ot  error.  Motion  denied,  and  cause 
transferred  to  Court  of  Ciril  Appeals,  under 
Acts  1909,  c.  192. 

S.  G.  Heiskell,  of  KnoxviUe,  for  George  L. 
Ault  Gates  &  Price,  of  KnoxviUe,  for  W. 
E.  Xhrummond. 


WILLIAMS,  3.  In  this  cause  complainant, 
Ault,  deedring  to  hare  reviewed  and  reversed 
a  decree  rendered  in  the  chancery  court.  Just 
prior  to  the  date  on  which  the  two-year  pe- 
riod allowed  for  suing  out  a  writ  of  error 
expired,  presented  the  record  to  one  of  the 
judges  of  this  court  for  such  a  writ  The 
case  Is  one  that  falls  within  the  appellate 
jurieUlction  of  the  Court  of  C^vil  Appeals. 

By  inadvertence  the  writ  was  granted.  A 
motion  has  been  made  by  the  defendants  to 
dismiss  the  writ  of  error. 

It  waa  held  in  Bank  &  Trust  Oo.  v.  Walk- 
er, 128  Tenn.  22, 167  S.  W.  66,  that  Acts  1900, 
c.  192  (Thomp.  Shan.  Code,  g  4891a),  which 
provides  that  when  cases  are  appealed  to  this 
court  which  rightly  go  to  the  Court  of  Civil 
Appeals  It  shall  be  our  duty  to  transfer  such 
cases  to  that  court,  covers  all  cases  brought 
up  by  any  mode  of  appellate  proceeding,  or 
proceedings  for  the  correction  of  errors. 
This,  although  the  language  of  the  act  erf 
1909  mentions  cases  which  have  been  "appeal- 
ed" to  this  court.  See,  also.  Quarry  &  Con- 
struction Co.  T.  Pundt,  136  Tenn.  328,  189  S. 
W.  686. 

It  may  be  true  that  in  the  case  of  Bank 
&  Trust  Company  ▼.  Walker,  supra,  the  writ 
of  error  was  obtained  otherwise  than  through 
a  lu'dge  of  this  court,  but  the  principle  of  that 
case  governs  here. 

Motion  denied,  and  the  cause  is  transfer- 
red to  the  docket  of  the  Court  of  Civil  Ap- 
peals. 


COLUMBIA  PEED  A  GRAIN  OO.  ▼.  AMER- 
ICAN CENTRAL  INS.  OO. 
(No.   12430.) 
(Kansas  City  Court  of  Appeals.    Missouri.    May 
21, 1917.    Rehearing  Denied  July  2,  1917.) 

1.  Insckance  <S=»665(2)— Action  on  Pouct— • 
Evidence— Vabianoe. 

Evidence  in  an  action  on  a  fire  insurance 
policy  held  to  show  that  it  was  the  intention  of 
the  parties  to  a  contract  for  insurance  that  the 
insurance  should  be  in  force  for  one  year  as 
written,  but  that  the  premium  should  not  be 
paid  for  10  to  15  days,  and  not  that  the  insur- 
ance should  be  only  for  10  or  15  days,  and  that 
hence  there  was  no  variance  between  the  evi- 
dence and  the  petition  which  declared  on  a  writ- 
ten policy  for  one  year. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1709.] 

2.  Insubance  «=»069(3)  —  Instructions  — 
Gancbixation  or  Polict— Evidence. 

Where  cancellation  of  the  policy  sued  on 
was  not  pleaded,  it  was  not  error  to  instruct 
that  if  the  jury  found  the  policy  was  in 
force  prior  to  the  fire,  they  could  not  consid- 
er any  evidence  as  to  a  subsequent  cancellation. 
[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  {  1773.] 

Appeal  from  Circuit  Court,  Boone  County; 
D.  H.  Harris,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Columbia  Feed  ft  Grain  Com- 
pany against  the  American  Central  Insur- 
ance Company.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Leahy,  Saunders  &  Bartb,  of  St.  Louis,  and 
McBaine  &  Clark,  of  Columbia,  for  appellant 
Finley  ft  Sapp,  of  Columbia,  for  respondent 

BLAND,  J.  This  Is  a  suit  upon. a  written 
policy  of  flre  insurance  insuring  for  $2,00O 
respondent's  property  in  the  dty  of  Colum- 
bia, Mo.,  from  August  6,  1910,  to  August  9, 
1917.  The  main  point  urged  l^  appellant  is 
that  a  demurrer  to  the  evidence  should  have 
been  sustained;  therefore  we  must  take  the 
evidence  In  its  most  favorable  light  to  {^lutifC. 

The  evidence  shows  that  prior  to  August  6v 
1916,  plalntin  held  a  policy  .in  the  defendant 
company  for  $2,000  on  the  same  property 
covered  by  the  policy  in  suit.  This  old  policy 
by  its  terms  expired  at  noon  on  August  0, 
1916.  A  short  time  before  the  old  policy  ex- 
pired the  plaintiff  notified  defendant's  agent 
at  Columbia  to  renew  the  policy.  The  de- 
fendant by  Its  agents.  Smith,  Catron  ft 
Evans,  made  out  and  signed  the  policy  sued 
on  insuring  the  same  property  for  the  same 
amount  as  did  the  old  policy,  which  expired  - 
on  August  6,  1916.  August  6, 1916,  falling  on 
Sunday,  on  the  following  day  N.  D.  Evans, 
a  member  of  the  firm  of  Smith,  Catron  ft 
Evans,  called  at  the  ofllce  of  plalntllf  com- 
pany with  the  new  policy  and  told  J.  O.  Wil- 
liams, secretary  and  treasurer  of  plalntUI 
company,  that  plaintifTs  insurance  policy  had 
been  renewed,  and  that  the  defendant  com- 
pany  had    been    notified.      Mr.    Evans   then 


^=9For  other  cmm  see  same  topic  and  KBT-Nt7MBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


894 


196  SOUTHWGSTERM  BSPORTEB 


(Mo. 


offered  Mr.  Williams  the  policy,  but  Mr. 
Williams  told  Mr.  Evans  that  he  was  on  a 
deal  with  the  other  members  of  the  plaintiff 
company  to  sell  out  to  them,  and  that  the 
deal  would  be  consummated  within  a  few 
days.  It  seems  Mr.  Williams  did  not  care 
to  assume  responsibility  in  reference  to  the 
matter  and  referred  Mr.  Evans  to  Mr.  E.  W. 
Woods,  president  of  plaintiff  company. 

On  the  same  day,  to  wit,  Monday,  August 
7,  1916,  just  after  leaving  the  odioe  of  plain- 
tiff, Mr.  Evans  met  Mr.  Woods  on  the  street 
and  told  him  that  he  had  been  to  the  office 
of  plaintiff  with  the  policy.  Evans  in  that 
conversation  told  Woods  that  he  had  renewed 
the  Insurance,  and  Woods  said,  "That  is  all 
right,  I  guess,"  and  E?vans  told  Woods  that 
he  had  seen  Williams  and  Williams  said  for 
him  to  see  Woods,  and  Woods  told  Evans 
that  he  knew  of  no  reason  why  plaintiff 
should  not  have  the  insurance,  and  that  he 
would  see  Williams  and  report  to  Evans 
again.  On  the  following  morning,  August 
8th,  Woods  again  met  Evans  on  the  street 
and  asked  him  if  it  would  be  all  right  to 
carry  the  policy  until  they  could  decide  about 
the  change  in  the  company,  and  Evans  said 
it  would. 

Woods  further  testified  that  on  account  of 
a  parting  remark  by  Evans  he  afterwards 
thought  that  Evans  might  not  have  under- 
stood fully  that  the  policy  should  be  kept  in 
force,  BO  he  went  to  the  <^ce  of  Smith,  Catron 
&  Evans  to  see  Evans  again,  (rat  none  of 
these  gentlemen  were  in  the  office,  and  Woods 
testified  that  he  never  saw  Evans  again  be- 
fore the  fire,  which  occurred  on  the  morning 
of  August  9,  1916.  Woods  testified  that  after 
Ills  first  unsuccessful  effort  to  see  Evans  the 
second  time  on  August  8th  he  met  one  of 
defendant's  agents,  Mr.  Catron,  about  S 
o'dock  in  the  afternoon  of  that  day  and  had 
a  conversation  with  him  on  the  street.  We 
quote  Woods'  testimony  as  to  what  this  con- 
versation consisted  of: 

"Q.  And  you  asked  Mr.  Catron  what?  A.  I 
told  him  that  I  had  had  a  little  conveTsatimi 
with. Mr.  Evans,  and  I  was  just  a  little  bit  un- 
decided, from  the  way  he  turned  and  left  me  and 
the  remark  that  he  made,  whether  he  considered 
that  policy  in  force,  and  he  wanted  to  know 
what  about  it  and  I  told  him,  and  I  said,  'We 
want  it  in  force,'  and  he  said,  'Well,  that  is  all 
right;  it  will  be  in  force.'  Said  I,  'Is  it  just 
the  same,  to  tell  you  out  here  on  the  street  as  it 
would  be  in  your  office  f  and  he  said,  'Yes,' 
and  I  said,  'Well,  we  want  it  in  force,  but  we 
don't  want  to  pay  the  premium  just  yet,  but 
■  we  want  It  in  force,'  and  he  said,  'Why?'  and 
I  said,  'Well,  we  are  on  the  eve  of  making  a 
change  down  there,  and  we  don't  know  who  is 
to  pay  the  premium,'  and  he  said,  'How  long  do 
you  want  us  to  wait?'  and  I  said,  'Oh,  10  or  15 
days,'  and  he  said.  That  is  all  right.'  Q.  And 
be  said  he  would  hold  that  in  force  for  you  for 
a  period  of  10  or  15  days?  A.  Yes,  sir.  Q. 
Did  you  know  what  the  amount  of  the  premium 
for  that  year's  policy  was?  A.  No,  sir;  1 
don't  know  that  I  did  exactly.  *  •  *  Q.  I 
believe  you  stated  that  in  your  conversation 
with  Mr.  Catron  it  was  agreed  that  this  insur- 
ance was  to  be  effective  for  10  or  15  days?  A. 
Yes,  sir;  without  paying  the  premium.  Q. 
What  premium?    A.  The  premium  due  on  it. 


It  could  be  in  force  for  10  or  15  days— we  didn't 
know  just  who  or  how  we  would  have  it  all 
shaped  up  positively,  and. he  said  it  would  be 
all  right  to  just  carry  it  like  it  was." 

Mr.  Blvans,  on  the  part  of  the  defendant, 
testified  that  Woods  absolutely  refused  to 
accept  the  insurance.  The  jury  evidently  did 
not  take  Mr.  Evans'  version,  so  we  are  not 
here  concerned  with  it,  except  that  a  portion 
of  Mr.  Evans'  testimony  throws  light  upon 
the  Intention  of  Mr.  Woods.  Mr.  Evans  in 
testifying  to  a  conversation  had  between  him- 
self and  his  partner,  Mr.  Catron,  referring  to 
a  talk  he  had  had  with  Mr.  Woods,  stated: 

"He  [Woods]  told  me  at  9  o'clock  be  didn't 
want  it,  and  later  Mr.  Catron  came  in  and  re- 
ported 'Woods  wants  us  to  credit  him  for  a 
week,'  and  then  I  brought  up  the  convai-sation 
at  3  or  4  o'clock'  in  the  afternoon,  afterwards, 
to  make  it  clear  and  positive,  and  he  said,  'I 
don't  want  the  insurance,'  and  I  said,  'Is  that 
final?'  and  he  said,  'Yes;    that  is  final.'" 

Hie  precise  point  raised  by  appellant  Is 
that  there  was  a  failure  of  proof  In' the  plead- 
ed cause  of  enMoa,  In  that  the  petition  de- 
clared upon  a  written  policy  for  one  year  be- 
ginning August  6,  1916,  and  ending  August  0, 
1917,  while  appellant  claims  that  the  testimo- 
ny shows  that  the  contract  was  for  oral  Insur- 
ance for  10  or  15  days. 

[1]  We  believe  from  the  evidence  that  It 
clearly  was  the  intention  of  Mr.  Woods  that 
the  policy  of  insurance  should  be  in  force  as 
written,  but  that  on  account  of  a  deal  pend- 
ing wherein  Mr.  Williams  was  about  to  re- 
tire from  the  plaintiff  company  it  was  not 
decided  as  to  who  should  pay  the  insurance 
premium,  and  for  that  reason  Mr.  Woods  de- 
sired that  plaintiff  be  given  10  or  15  days, 
or  until  the  deal  with  Mr.  Williams  was  con- 
summated, within  which  to  pay  the  premium. 
We  do  not  believe  that  the  testimony  of  Mr. 
Woods  shows  that  it  was  the  intention  that 
the  Insurance  be  only  for  10  or  15  days.  The 
Jury  has  placed  its  own  construction  upon 
this  transaction,  and  has  found  under  proper 
instructions  given  that  respondent's  conten- 
tion in  reference  to  this  transaction  is  the 
correct  one. 

[2]  There  appears  in  evidence  a  letter  writ- 
ten by  the  adjuster  of  the  defendant  to  plain- 
tiff wherein  defendant  claims  that  the  policy 
of  Insurance  was  delivered  to  plaintiff  after 
the  fire,  and  the  premium  thereon  collected  of 
plaintiff  through  mistake,  and  claiming  that 
Mr.  Woods  Instructed  Mr.  Evans  on  the  after- 
noon of  August  8,  1916,  to  cancel  the  policy ; 
that  plaintiff  did  not  wish  to  continue  the 
same.  This  letter  was  introduced  in  connec- 
tion with  some  other  issues  in  the  case.  But, 
in  view  of  this  evidence  tending  to  show  can- 
cellation, the  court  Instructed  the  Jury  that, 
if  they  found  "that  the  policy  sued  on  was  in 
force  prior  to  the  alleged  fire,  then  under  the 
pleadings  and  evidence  you  cannot  consider 
any  evidence  as  to  subsequent  cancellation  of 
the  policy."  Appellant  complains  that  the 
giving  of  this  instructi(Kk  was  improper,  but 
we  think  it  was  properly  given  for  the  reason 
that  no  cancellatlou  was  pleaded  In  defend- 
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ant's  answer.  Tberetam  fhe  question  of  can- 
cellation was  not  In  the  case.  Rlggins  t. 
Ballroad,  73  Mo.  loc.  dt  607;  Bivers  t.  Blom, 
163  Mo.  loc.  dt  448,  63  S.  W.  812 ;  Darrett 
V.  Donnelly,  38  Mo.  493;  Resmolds  t.  Reyn- 
olds, 45  Mo.  App.  loc.  dt  627.-  And  It  Is 
held  in  England  t.  Houser,  178  Ma  App.  loc. 
dt.  73,  163  S.  W.  891: 

"Where  no  modification  or  reecission  of  a  con- 
tract is  pleaded  by  defendant,  sutrh  defense  will 
be  considered  waived,  even  if  there  is  some  evi- 
dence inddentally  introdaCed  to  thia  effect  with- 
out objection." 

This  Is  also  held  In  fintter  r.  Raeder,  1^ 
Mo.  297,  50  S.  W.  818. 
The  jndgment  la  affirmed.    All  concur. 


OZARK  MOTOR  CO.  y.  HORTON  et  aL 
(No.  2002.) 

(Sprincfield  Coort  of  Appeals.    Missouri.    June 
16,  1017.) 

1.  Biixs  AND  Noras  <8=537(4)  —  Actions  — 
Pkaud— Question  fob  Jxjby. 

niat  maken  of  notes,  who  had  pleaded 
fraud  and  failure  of  consideration,  stated  that 
they  relied  in  part  on  their  own  judgment,  and 
would  not  have  made  serious  objections  had  the 
consideration  not  failed,  merely  made  a  question 
for  jury  whether  they  were  deceived  by  and  re- 
lied <m  the  false  representations. 

2.  Bnxs  AND  Notes  «=»108(1)— Praud. 

Since  joint  pnrchaseie  and  the  seller  mast 
deal  in  good  faith,  the  fact  that  false  represen- 
tations, in  selling  shares  in  stallion,  that  certain 
persons  had  paid  for  shares  which  were  given 
them  did  not  damage  other  purchasers  did  not 
defeat  the  showing  of  fraud. 

[Ed.  Notei— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  233-238.] 

3.  Biixs  and  Notes  *=»489(6)— Pubchasebs— 
Notice— Fax  tTD. 

In  establishing  that  a  note  was  procured  by 
fraud,  it  is  necessary  to  allege  and  prove  the 
specific  facts  constituting  the  fraud,  but,  such 
fraud  being  once  established,  it  is  snffident,  on 
the  question  of  notice  or  knowledge  thereof,  to 
proTe  that  the  purchaser  of  the  note  had  knowl- 
edge that  the  note  was  in  same  way  tainted 
with  fraud ;  and  it  is  not  necessary  that  he 
have  knowledge  of  the  particulars  of  the  fraud, 
or  even  of  the  nature  of  the  fraud,  as  all  that  is 
required  to  constitute  notice  of  a  defect  in  the 
title  of  one  who  negotiates  a  note  is  knowledge 
of  such  facts  that  his  action  in  taking  the  in- 
strument' amounts  to  bad  faith. 

ffii.  Mote.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §t  1611-1616.] 

4.  Sau:8  «=>347(4)  —  Remedy  or  BtrrBB  — 
Fraud. 

Since  the  defrauded  party  may  return  the 
goods  and  sue  for  damages,  he  can  resist  the 
seller's  demand  for  the  purchase  price  after 
placing  tiim  in  statu  quo  by  rescission. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  {  966.1 

Appeal  from  Circuit  Court,  Wright  Coun- 
ty;  C.  H,  Sklnker,  Judge. 

Action  by  the  Ozark  Motor  Company 
against  J.  R.  Horton  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  and  i^uan'ded. 


Hlett  &  Scott  and  lamar  &  Lamar,  all  of 
Houston,  for  appellants.  Allm  &  Allen,  of 
Springfield,  for  respondent. 

STORGIS,  J.  This  Is  a  suit  on  a  promis- 
sory note,  the  defendants  being  makers  and 
the  plaintiff  a  purchaser  by  mesne  indorse- 
ments from  the  payee.  The  defense  Is  that, 
the  note  was  procured  by  fraud.  This  the 
plaintiff  denies,  and  also  claims  that  he  is  a 
purchaser  for  value  and  in  good  faith  with 
no  knowledge  of  the  alleged  fraud.  The 
plaintiff  prevaileid  In  the  trial  court,  and  de- 
fendants appeal. 

The  note  In  question  r^resents  part  of  the 
purchase  price  of  a  certain  stallion  sold  by 
Tuck  &  Co.  to  the  defendants.  The  stallion 
was  sold  under  a  written  guaranty  that  tf  he 
failed  to  prove  a  good  breeder  he  could  be 
returned  within  a  specified  time,  and  Tuck 
&  Co.  would  furnish  another  horse  of  the 
same  value  and  quality.  It  is  pradically  con- 
ceded that  the  horse  did  prove  worUiless  in 
this  respect,  and  was  returned  within  the 
time  spedfied.  No  other  horse  was  furnish- 
ed, or  at  least  accepted,  by  the  defendants. 
The  horse  was  returned  as  worthless  whUe 
the  note  in  question  warfyet  owned  by  Tuck 
&  Co.,  or  their  agent  Shook,  who  negotiated 
the  sale  to  defendants. 

Th^  fraud  in  procuring  the  note,  alleged 
and  proved  and  on  which  the  case  went  to 
the  jury,  is  that  Shook,  acting  for  Tuck  & 
Co.,  represented  to  defendants  and  each  of 
them  that  he  was  selling  this  horse  for 
$2,400,  divided  into  shares  of  $200  each,  and 
that  certain  well-known  business  and  stock 
men  of  that  vidnlty,  Mountain  Grove,  Mo., 
of  ability,  ihflnenoe,  and  knowledge  of  hors- 
es, had,  after  se^ng  and  eKamlnlng  the 
horse,  bought  shares  in  such  horse  at  that 
price  and  paid  cash  therefor;  that  in  fact 
Shook  had  made  an  agreement  with  said  men 
to  give  tbem  such  shares  for  nothing,  on  coo- 
dltlon  that  he  might  with  tbelr  assistance 
and  approval,  represent  to  defendants  that 
they  had  made  such  purchase  for  cash,  and 
thereby  influence  and  induce  defendants  to 
buy  shares  therein,  which  they  did  and  gave 
this  note  in  payment;  that  'defendants  believ- 
ed such  representations  to  be  true,  and,  hav- 
ing faith  in  the  ability,  experience,  and 
sound  judgment  of  such  men,  were  induced 
by  such  false  representations  to  take  shares 
In  such  horse  and  execute  the  note  in  ques- 
tion, which  they  would  not  otherwise  have 
done,  tbe  evidence  shows  that  some  of 
these  men  of  influence  gave  checks  In  osten- 
sible payment  of  their  shares  in  this  horse, 
but  in  reality  for  exhibition  to  prospective 
buyers,  and  which  were  destroyed  or  turned 
back  after  such  purpose  was  accomplished. 
For  example,  one  King,  who  was  most  active 
in  aiding  Shook  in  flnding  purchasers,  tes- 
tified that  Shook  gave  him  a  share  under  an 
agreement  that  he.  King,  would  represent  to 
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dtlisens  of  that  yldnlty  that  he  had  pur- 
chased a  share  In  said  horse  for  the  purpose 
of  inducing  others  to  purchase  shares ;  that 
he,  along  with  Shoolc,  did  so  state  and  rep- 
resent to  others,  Inclusire  of  defendants,  or 
some  of  them;  that  he  paid  nothing  for  such 
share  but  got  It  for  making  such  repreaenta- 
.  tlons. 

[1]  The  defendants  each  testified  that  they 
were  Informed  and  believed  that  each  of 
these  men  of  Influence,  three  In  number,  had 
purrbased  ghares  in  the  horse  In  good  faith, 
and  were  Induced,  wholly  or  In  part,  to  pur- 
chase shares  by  reason  of  such  fact.  The 
fact  that  one  or  two  of  such  defendants  stat- 
ed on  cross-examination  that  they  relied  to 
a  large  extent  on  their  own  Judgment  as  to 
the  value  of  the  horse,  and  would  not  have  se- 
riously objected  had  the  horse  proven  a  good 
breeder,  does  no  more  than  make  the  ques- 
tion of  tb^r  having  been  'deceived  and  in- 
fluenced thereby  to  execute  the  note  one  for 
the  Jury,  as  will  be  seen  by  the  cases  below 
cited. 

[2]  The  plaintlft  makes  the  point  that  the 
representation  that  these  third  parties  bad 
bought  and  paid  for  shares  in  the  horse  does 
not  constltate  fraud,  since  the  horse,  or  de- 
fendants' interest  in  the  same,  wonld  have 
been  no  more  and  no  less  valuable  if  stich 
third  persons  had  paid  for  their  shares; 
and  hence  def^idants  were  not  damaged  by 
the  false  repi^esentations.  The  law,  howev- 
er, does  not  take  that  view  of  such  transac- 
tions, but  requires  Joint  purchasers' of  prop- 
erty, as  well  as  the  seller,  to  deal  fairly  and 
in  good  faith  with  each  other,  and  does  not 
allow  the  seller  and  a  part  of  such  purchas- 
ers to  conspire  to  make  the  other  purchasers 
pay  the  entire  purchase  price.  Elgin  City 
Banking  Co.  v.  HaU,  119  Tenn.  648, 108  S.  W. 
1068;  King  v.  White,  119  Ala.  429,  24  Soatli. 
710;  Kimber  v.  Yoong.  137  Fed.  744,  70  O. 
a  A.  178;  Hinton  v.  Ring,  111  111.  App.  360; 
Idnk  V.  Jackson,  164  Mo.  App.  195,  147  S.  W. 
1114;  Garrett  v.  Wannfried,  67  Mo.  App. 
437,  441.    In  this  last  case  the  court  said : 

"In  the  formation  of  such  joint  enterprises 
there  is  a  mutual  trust  l)etween  the  parties  and 
a  mutual  confidence  begotten  in  the  success  of 
the  undertaking  by  the  risk  that  each  is  willing 
to  take  in  the  outlay  of  his  capital.  Here  de- 
fendant offered  to  take'plaintiff  into  the  mining 
enterprise  he  was  forming,  and  stated  as  a  fact 
that  the  land  cost  him  $200  per  acre,  and  that 
tue  plaintiff  should  come  in  with  him  at  that 
figure.  This  was  not  a  representation  of  value, 
or  an  expression  of  opinion.  It  was  a  breach  of 
faith,  a  represantation  as  to  a  material  fact  coa- 
ceming  tliac  which  formed  the  subject-matter  of 
the  enterprise,  and  is  a  good  foundation  for  an 
action." 

Under  the  Negotiable  Instruments  Act  the 
title  to  this  note  of  the  i)er8on  who  first  ne- 
gotiated it  was  therefore  defective,  since  be 
had  obtained  the  instrument  by  fraud  (section 
10025,  R.  S.  1909),  and  the  question  for  de- 
termination is  whether  plaintiff  became  a 
bolder  in  due  course,  that  is,  "that  he  took 
It  In  good  faith  and  for  value;   that  at  the 


time  It  was  negotiated  to  blm  be  bad  no  no- 
tice of  any  •  •  •  defect  In  the  title  of 
the  person  negotiating  it."  Section  10022,  R. 
S.  1009.  When' it  is  shown,  as  it  was  here, 
that  the  title  of  Tuck  ft  Co.  and  of  their 
agent.  Shook,  was  defective,  then  the  burden 
was  cast  on  plalntUT  as  bolder  to  prove  that 
he  or  some  person  under  whom  he  claims 
acquired  the  title  in  due  course  as  just  de- 
fined.   Section  10029,  R.  S.  1909. 

The  note  bears  the  indorsement  of  Tndk 
&  Co.,  the  payees,  and  of  Shook,  their  agent, 
under  date  of  August  10,  1913,  and  of  F.  C. 
Garrett  under  date  of  August  25,  1913. 
These  indorsements  were  made  prior  to  the 
due  date  of  the  note.  There  is  nothing  shown 
as  to  how  or  for  what  consideration  F.  C 
Garrett  obtained  the  note,  and  no  attempt 
was  made  to  show  him  to  be  a  holder  in  due 
course.  The  plaintiff  obtained  the  note  from 
him  in  part  payment  of  an  automoUle.  All 
the  Indorsements,  including  that  of  Garrett  to 
plaintiff,  are  without  recourse.  It  was  shown, 
however,  that  Garrett  was  required  to  and 
did  give  plaintiff  a  written  guaranty  of  the 
payment  of  the  nota  Plaintiff  and  its  man- 
ager lived  in  Springfield,  and  knew  nothing 
and  made  no  inquiry  as  to  who  were  the 
makers  of  the  note  or  as  to  their  financial 
worth,  except  that  Garrett  told  him  they 
were  substantial  farmers  near  Mountain 
Grove.  Plaintiff's  manager  knew  Tuck  &  Co., 
also  of  Springfield,  and  the  nature  of  their 
business.  There  are  other  facts  not  neces- 
sary to  enumerate  which  made  It  a  question 
for  the  Jury  to  say  whether  plaintiff  had 
discharged  the  burden  of  proof  that  he  was 
a  holder  in'  good  faith.  Moi«over,  it  has 
been  ruled,  on  the  authority  of  Gannon  ▼. 
Gas  Co.,  146  Mo.  502,  46  S.  W.  968,  47  S.  W. 
907,  43  L.  R.  A.  605,  that,  since  the  burden 
is  on  plaintiff  to  prove  his  t)eing  a  holder  in 
due  course,  which  Includes  his  want  of  notice 
that  the  note  was  procured  by  fraud.  Us 
verbal  evidence  to  that  effect,  though  uncon- 
tradicted and  all  the  evidence  introduced  on 
the  subject,  might  nevertheless  be  discredited 
by  the  Jury,  and  merely  created  an  Issne 
of  fact  exclusively  for  the  jury.  Hill  v.  Dil- 
lon, 151  Mo.  App.  86,  92,  131  S.  W.  728;  Hill 
V.  Dillon,  170  Mo.  App.  192,  200,  161  S.  W. 
881.  To  the  same  effect  are  Phillips  r.  £1- 
dridge,  221  Mass.  103,  108  N.  B.  909;  Joy  v. 
Diefendorf,  130  N.  Y.  6,  28  N.  B.  608,  27 
Am.  St.  Rep.  484. 

[3]  In  presenting  the  question  of  plaintiff 
being  a  holder  In  due  course  and  without 
knowledge  of  any  fraud  in  the  procurement 
of  the  note,  the  court  gave  this  instruction, 
framed  by  plaintiff: 

"The  court  iastructs  the  jury  that,  even  though 
yon  may  believe  that  the  defendants  were  in- 
duced to  execute  the  note  sued  on  by  the  seller 
of  the  horse  falsely  representing  to  the  defend- 
ants that  J.  M.  Hubbard,  Fred  Ellis,  and  W. 
A.  King  had  each  purchased  and  paid  for  a 
share  In  said  horse,  yet  if  you  shall  further  find 
and  believe  that  said  note  waa  purchased  by 
W.  G.  ijwinuey  for  plaintiff  before  it  became  doe 
for  value,  and  that  at  tJa»  tame  «f  the  purchase 
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of  the  note  by  Swinney  he  did  not  know  that 
the  seller  of  the  horse  had  falsely  represented 
to  defendants  that  Hubbard,  Ellis,  and  King 
bad  purchased  and  paid  for  a  share  in  the 
horse,  then  you  should  find  the  issues  for  the 
plaintiff,  even  though  you  may  believe  that  the 
note  was  procured  by  the  false  repreaoitations 
aforesaid." 

This  instraction  is  erroneous  in  requiring 
a  finding  that  plaintiff  must  have  luowledge 
of  the  specific  facts  of  tlie  fraud  before  l>e- 
Ing  cliargeable  with  notice  thereof.  In  estab- 
lishing that  the  note  was  procured  by  fraud, 
it  is  necessary  to  allege  and  jwove  the  spe- 
ciflc  facts  constitutljig  the  fraud;  but,  such 
fraud  being  once  established.  It  is  sufficient, 
on  the  question  of  notice  or  knowledge  there- 
of, to  prove  that  the  purchaser  of  the  note 
bad  knowledge  that  the  note  was  in  some 
way  tainted  with  fraud;  and  it  is  not  neces- 
sary that  he  have  knowledge  of  the  par- 
ticulars of  the  fraud,  or  even  of  the  nature 
of  the  fraud.    It  is  said  in  8  C.  J.  506: 

"It  is  sufficient  to  affect  a  purchaser  with  no- 
tice that  be  bad  knowledge  of  fraud  or  illegality 
in  the  transaction  as  a  whole,  and  notice  of  the 
specific  facts  which  impeach  the  validity  of 
the  instrument  or  transaction  need  not  be 
brought  home  to  him."  1  Daniels  on  Negotiable 
Instmments,  799 ;  Wholey  v.  Neill,  44  irfo.  App. 
316,  319;  Link  v.  Jackson,  158  Mo.  App.  63, 
89.  139  S.  W.  688;  Henry  v.  Sneed,  99  Mo. 
407,  422,  12  S.  W.  663,  17  Am.  St.  Bep.  680; 
Wright  Investment  Co.  v.  Fillingham,  85  Ho. 
App.  534,  642;  Vette  v.  Sacher,  114  Mo.  App. 
363,  89  S.  W.  860;  Studebaker  Mfg.  Co.  v. 
Dit^son,  70  Mo.  272;  Link  v.  Jackson,  164  Mo. 
App.  195,  202,  147  S.  W.  1114. 

In  the  last-cited  case  this  court,  speak- 
Ing  through  Cox,  J.,  said: 

"If  a  fact  exists  and  a  party  has  such  knowl- 
edge of  it  as  to  cause  him  to  believe  that  it 
exists  and  he  acts  upon  that  belief,  the  result  is 
the  same  as  if  he  had  actual  knowledge  of  the 
fiLct  and  acted  upon  that.  If  the  note  in  suit 
was  procured  by  fraud  and  the  plaintiff  had 
such  knowledge  bearing  upon  that  question  as 
to  cause  him  to  believe  that  it  was  procured  by 
fraud,  then  as  far  as  his  action  in  purchasing 
the  note  is  concerned,  he  knew  that  the  note  was 
procured  by  frandk  •  •  •  If  he  actually  be- 
lieved in  the  existence  of  the  fraud  at  the 
time  be  purchased  the  note,  then  it  is  imma- 
terial how  meaner  the  facts  may  be  which 
induced  that  belief." 

There  are  found  in  several  Missouri  cases 
expressions  made  arguendo  to  the  effect  that 
such  purchasers  must  have  knowledge  of  the 
particular  facts  of  the  fraud,  but  such  ex- 
pressions are  generally  made  in  distinguish- 
ing between  knowledge  of  the  fraud  and 
mere  suspicion  thereof  or  negligence  In  not 
making  Inquiry.  I^eavitt  v.  Taylor,  163  Mo. 
158,  170,  63  S.  W.  886;  Mayes  v.  Robinson, 
93  Mo^  114,  122,  6  S.  W.  611;  Jennings  v. 
Todd,  118  Mo.  296,  24  S.  W.  148,  40  Am.  St. 
Bep.  373;  First  National  Bank  v.  Leeper,  121 
Mo.  App.  688,  694,  97  S.  W.  636.  We  think 
it  will  be  found  that  whenever  the  question 
has  been  presented  for  decision  It  has  been 
decided  as  we  do.  In  fact  our  negotiable  In- 
strument law,  whatever  the  law  may  have 
been  previously,  really  settles  this  question, 
as  all  that  la  required  to  constitute  notice  of 
a  defect  in  the  title  of  one  who  negotiates 


a  note  is  "knowledge  of  such  facts  that  his 
action  in  taking  the  Instrument  amounts  to 
bad  faith."    SecUon  10026,  R.  8.  1909. 

'There  was  no  other  instruction  correcting 
this  error.  Some  of  defendants'  Instractions 
follow  this  one  and  may  be  said  to  adopt 
rather  than  attempt  to  correct  this  error. 
But  it  devolves  on  plaintiff  to  establish  this 
defense,  and  it  was  primarily  his  duty  to 
have  the  Jury  correctly  Instructed  in  regard 
thereto.  The  court  having  adopted  plaintiff's 
theory,  the  defendants  cannot  be  blamed  for 
conforming  their  instructions  in  accordance 
therewith,  for  the  court  presumably  would 
not  give  ooDtradlctory  Instructions. 

Since  the  case  must  be  retried,  we  call  at- 
tention to  the  fact,  as  showing  defective  title 
in  the  parties  negotiating  tUs  note,  that  such 
original  parties  still  owned  the  note  when 
the  horse,  for  the  purchase  price  of  wlilcb  it 
was  given,  had  proven  worthless  and  been 
returned,  and  that  too  without  any  other 
horse  being  furnished  In  its  place.  The  note 
was  negotiated  under  these  facts.  Section 
10025  of  the  negotiable  Instruments  law 
makes  the  title  of  the  person  who  negotiates 
the  note  defective  "when  he  negotiates  it  in 
breach  of  faith,  or  under  such  circumstances 
as  amount  to  a  fraud."  This  court  held  in 
Bank  v.  Wood,  189  Mo.  App.  62,  173  S. 
W.  1093,  that,  where  a  note  was  given  in 
payment  of  a  horse  with  warranty  of  his  be- 
ing a  good  breeder  and  a  collateral  agree- 
ment to  replace  the  horse  If  he  failed  in  that 
respect,  the  note  was  negotiable  and  might 
be  purchased  in  good  faith  by  one  knowing  of 
the  warranty  and  collateral  agreement;  that 
the  fact  of  such  horse  later  proving  of  no 
value  did  not  constitute  fraud  in  one  ne- 
gotiating the  note  in  good  faith  before  the 
defect  tn  the  bora?  was  discovered.  That 
case,  however,  by  no  means  holds  that,  if 
such  seller  of  the  horse  yet  owns  the  note 
when  the  horse  is  proven  wortliless  and  the 
collateral  agreement  to  furnish  another  horse 
of  equal  value  and  quality  has  not  been  per- 
formed, he  may  then  negotiate  the  note  free 
from  fraud  or  infirmity  of  title.  Whether 
the  seller  of  the  horse  had  offered  the  defend- 
ants another  horse  of  equal  value  and  qual- 
ity would  he  for  the  Jury. 

Respondents  have  suggested  that  If  the 
present  Judgment  cannot  be  afllrmed,  this 
court  should  determine  the  measure  of  dam- 
ages in  cose  it  be  found  that  the  note. in 
question  is  tainted  with  fraud  and  plaintiff 
is  not  an  innocent  purchaser.  It  Is  suggest- 
ed that  such  measure  of  damages,  whether 
denominated  fraud  or  failure  of  considera- 
tion, is  the  difference  between  what  was 
in  fact  paid  or  agreed  to  be  paid  for  this 
horse  and  what  should  have  been  paid  by 
defendants  as  their  part  of  the  true  price 
at  which  the  horse  was  in  fact  sold.  This 
true  price  is  said  to  be  $1,800,  since  three 
shares  of  $200  each  were  never  Intended  to 
be  paid  for,  and  this  amount  should  be  de- 
ducted from  the  ostensible  price  of  $2,400.    It 
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is  urged  tliat  In  any 'event  the  plaintiff  Is  en- 
titled to  recover  the  proportional  part  of  the 
note  sued  on.  We  may  concede  that  the 
measure  of  damages  stated  Is  the  correbt 
measure  of  damages  In  a  suit  for  damages 
in  cases  where  the  party  defrauded  retains 
the  article  purchased,  for  the  reason  that 
he  should  be  required  to  pay  for  what  he 
actually  got  and  kept.  Bergeron  v.  Miles,  88 
Wis.  397,  60  N.  W.  783,  49  Am.  St.  Rep. 
911;  Lowe  T.  Hendriclc,  86  Conn.  481,  85 
Atl.  795;  Mayo  t.  Wahlgreen,  9  Colo.  App. 
606,  60  Pac.  40;  Voorhees  v.  Cragan  (Ind. 
App.)  112  N.  E.  826. 

[4]  The  defrauded  party,  however,  always 
has  his  election,  on  discovering  the  fraud, 
to  either  rescind  the  transaction  by  return- 
ing whatever  of  value  he  received,  thus  put- 
ting the  seller  in  statu  quo.  In  which  case 
he  can  refuse  to  pay  the  purchase  price  or 
recover  what  he  has  already  paid,  or,  by 
keeping  whatever  he  received  by  the  pur- 
chase, to  sue  for  damages.  Harms  v.  Wolf, 
114  Mo.  App.  387,  394,  89  S.  W.  1037;  Park- 
er v.  Marquis,  64  Mo.  38;  Cahn  v.  Reld,  18 
Mo.  App.  115;  Bowen  v.  Matlack  (Sup.)  188 
S.  W.  99,  101;  20  Cyc.  87.  A  purchaser  who 
has  the  right  to  return  a  good  horse  because 
of  the  seller's  fraud  also  has  the  right  to  re- 
fuse to  take  a  good  one  in  his  stead,  al- 
though contracting  to  do  so.  In  the  present 
case  the  horse  was  returned  to  the  seller, 
and  there  is  nothing  In  this  record  to  show 
that  these  purchasers  took  any  such  action 
after  discovering  the  fraud  as  committed 
them  to  an  election  to  keep  the  horse  in 
question  or  take  another  to  be  furnished 
In  its  stead.  When  a  purchaser  has  exercised 
the  right  of  rescission  by  placing  the  seller 
in  statu  quo,  he  has  the  right  to  resist  pay- 
ment of  the  purchase  price. 

The  cause  Is  therefore  reversed  and  re- 
manded. 

FAKRINGTON,  J.,  concurs.  COX,  P.  J., 
not  sitting,  having  been  of  counsel. 


LAUGHIilN  V.  UNION  PAO.  BY.  CO. 
(No.  12473.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  11,  1917.    Behearing  Denied  July 

2,    1917.) 

1.  Attoknet  ahd  Client  «=»182(2)— Attob- 
nky's  Lien  —  Enfobcement  in   Fedebal 

COUBT. 

An  attorney's  lien  upon  the  proceeds  of  his 
client's  cause  of  action,  being  a  substantial 
right  of  the  attorney  under  local  state  law, 
attaches  to  a  judgment  or  proceeding  in  a  fed- 
eral court  for  the  state,  and  will  be  enforced 
therein  as  any  other  claim  arising  under  a 
state  law. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §  401.] 

2.  Attobnet  and  Client  i3=»190(3)— Actiqn 
to  Enforce  Lten— Statute. 

Under  Bev.  St.  1909,  {  965,  the  attorney's 
lien  statute,  where  an  attorney  was  employed  in 


a  personal  injury  case,  and  thereafter  his  dieat 
employed  other  attorneys,  who  secured  judement 
in  the  federal  court,  which  defendant  railroad, 
with  notice  of  the  attorney's  agreement  with 
his  client  for  compensation,  satisfied,  the  at- 
torney was  not  confined  for  remedy  to  request  to 
the  federal  court  which  rendered  the  judgment 
to  set  aside  the  satisfaction,  but  could  main- 
tain a  direct  action  in  the  state  court  against 
defendant  road  to  enforce  Itis  lien. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Harris  Boblnson,  Judge. 

Action  by  L.  A.  Laughlln  against  the  Union 
Pacific  Railway  Company.  From  a  judgment 
for  plaintiff,. defendant  appeals.    Affirmed. 

Watson,  Gage  &  Watson,  of  Kansas  City, 
and  R-  W.  Blair,  of  Topeka,  Kan.,  for  appel- 
lant. .  L.  R.  Gates,  of  Kansas  City,  for  re- 
spondent 

ELLISON,  P.  J.  A  Grecian  named  Xedes 
was  injured  by  defendant.  On  the  recom- 
mendation of  a  fellow  countryman,  named 
CoUopolus,  he  employed  plaintiff  to  bring  an 
action  against  defendant  for  damages.  He 
made  such  employment  in  writing,  agreeing 
to  give  plaintiff  50  per  cent  of  what  he  re- 
covered, or  of  any  sum  he  should  get  in  a 
compromise,  or  other  settlement  of  the  claim, 
but  at  all  events  plaintiff  was  to  receive 
$100.  For  some  undisclosed  reason,  Xedes 
employed  other  attorneys,  and  they  brought 
an  action  for  him  In  the  state  court,  whlcli 
was  afterwards  removed  to  the  federal  court 
at  Kansas  City,  Mo.  The  case  was  tried  In 
the  latter  court,  and  judgment  rendered  for 
$550  and  the  money  paid  by  defendant  to  the 
clerk  of  that  court  from  whom  It  was  drawn 
by  the  attorneys  who  brought  the  suit,  and 
the  judgment  satined.  Plaintiff  had  no 
notice  or  luiowledge  of  the  judgment  or  that 
It  was  paid  until  long  afterwards.  After 
plaintiff's  employment,  and  before  the  other 
attorneys  had  been  employed  to  supiJlant  him, 
he  served  written  notice  on  defendant  of  his 
agreement  with  Xedes  and  of  his  claim  of  an 
attorney's  lien  for  a  certain  per  cent  of 
whatever  amount  he  obtained  in  settlement 
of  said  claim.  Plaintiff  did  nothing  under 
bis  employment,  other  than  prepare  for  It,  for 
the  reasOTi  that  he  was  prevented  by  the  ac- 
tion of  Xedes  In  employing  other  attorneys. 
After  the  notice  of  lien  was  ser\'ed  Xedes  at- 
tempted a  settlement  with  defendant's  attor- 
neys who  told  him  of  plalntlfTs  claim  and 
refused  to  settle  with  him.  Afterwards 
plaintiff  brought  this  action  before  a  Justice 
of  the  peace,  to  recover  $275,  being  one-half 
of  the  judgment  obtained.  He  prevailed  both 
In  the  justice  and  the  circuit  court  on  appeal, 
and  defendant  has  brought  the  case  here. 

[1  ]  Defendant  makes  earnest  effort  to 
show  that  as  the  judgment  was  rendered  In 
the  federal  court,  the  amount  paid  in  to  the 
clerk  and  by  blm  paid  out  to  the  attorneys  of 
record  representing  the  plaintiff  in  the  Judg- 
ment the  present  lienor  plaintiff  can  have 
no  cause  of  action;  it  being  insisted.  In  thia 
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respect,  that  an  attorney's  lien  under  the' 
state  law  cannot  attach  to  a  Judgment  or 
proceeding  In  a  federal  court,  that  court  be- 
ing regarded  as  foreign  to  the  state.  We 
think  the  point  not  well  made.  The  Uen 
Is  a  substantial  right  which  the  attorney  has 
vouchsafed  to  him  by  the  local  state  law,  and 
It  will  be  enforced  In  the  federal  court  for 
such  state,  aa  any  other  claim  arising  under 
a  state  law.  It  has  been  so  recognized. 
Brown  v.  Morgan  (G  C.)  163  Fed.  395 ;  Cain 
V.  Hockensmith,  W.  &  O.  Co.  (C.  C.)  167  Fed. 
992.  And  the  removal  of  a  case  from  the 
state  to  the  federal  court  was  not  allowed  to 
affect  an  attorney's  lien  allowed  by  the  law 
of  Alabama.  Central  Railroad  v.  Pettus,  113 
U.  S.  116.  B  Sup.  Ct  387,  28  L.  Ed.  915.  _ 

In  view  of  the  fact  that  this  case 'was 
brought  in  a  court  other  than  the  one  render- 
ing the  Judgment,  and  in  which  court  that 
Judgment  was  satisfied  without  the  consent 
or  knowledge  of  this  plaintiff  whose  claim. 
If  not  now  based  upon  our  attorney's  lien 
statute  (Section  965,  R.  S.  1909),  has  that 
statute  for  its  support.  It  is  proper  that  we 
consider  the  propriety  of  the  remedy  sought 
by  plaintiff.  The  statute,  after  giving  the 
lien  and  providing  for  notice,  proceeds  to 
declare  that  any  defendant  "who  shall,  after 
notice  served  as  herein  provided,  in  any  man- 
ner,, settle  any  claim,  stdt,  cause  of  action, 
or  action  at  law  with  such  attorney's  client, 
before  or  after  litigation  instituted  thereon, 
without  first  procuring  the  written  consent 
of  such  attorney,  shall  be  liable  to  such  at- 
torney for  such  attorney's  lien  as  aforesaid 
upon  the  proceeds  of  such  settlement,  as  per 
the  contract  existing  as  hereinabove  provided 
between  such  attorney  and  his  client."  It  is 
decided  in  Walt  v.  Railroad,  204  Mo.  491, 

502,  108  S.  W.  60,  O'Connor  v.  Transit  Co., 
198  Mo.  622,  643,  97  S.  W.  150,  116  Am.  St 
K«^.  495,  8  Ann.  Cas.  703,  Taylor  v.  Transit 
Co.,  198  Mo.  715,  97  S.  W.  165,  Curtis  v.  Rail- 
road, 118  Mo.  App.  341,  94  S.  W.  762,  Yonge 
T.  Railroad,  109  Mo.  App.  235,  84  S.  W.  184, 
and  Toung  v.  Renshaw,  102  Mo.  App.  173, 
16  S.  W.  701.  that  if  a  settlement  be  made  be- 
fore Judgment  without  the  lienor  attorjiey's 
consent,  he  need  not  press  the  suit  forward 
to  establish  his  lien,  but  may  have  an  in- 
dependent action  against  the  settling  de- 
fendant "not  possibly,  strictly  to  enforce  the 
Uen,  but  against  him  who  deforced  the  lien, 
for  the  value  thereof."  In  the  Wait  Case, 
204  Mo.  at  page  502,  103  S.  W.  60,  it  is  stated 
by  the  Supreme  Court  that  It  had  not  been 
decided  whether  an  independent  action  could 
t>e  maintained  against  a  settling  defendant 
after  final  Judgment 

[2]  But  we  believe  the  trend  of  that  case, 
and  the  other  cited,  is  along  a  line  which 
leads  to  the  conclusion  that  an  action  lies  aft- 
er Judgment  against  the  settling  defendant. 
In  fact  we  understand  it  to  be,  in  effect,  so 
announced  in  the  Walt  Case,  204  Mo.  at  page 

503,  103  S.  W.  60.    It  is  true  that  this  plain- 


tiff might  have  elected  to  go  into  the  federal 
court  and  ask  to  have  the  satisfaction  of 
the  Judgment  set  aside  and  his  rights  pro- 
tected, If  he  had,  doubtless  that  court,  as 
in  any  other  case  involving  the  enforcement 
of  local  laws,  would  have  taken  action  on  his 
complaint.  But  after  the  Judgment  was  en- 
tered and  satisfied,  the  complaining  attorney 
was  not  confined  to  a  request  to  the  court 
which  rendered  the  Judgment,  to  set  aside 
the  satisfaction,  and  he  could  maintain  his 
claim  in  some  other  court  in  a  direct  action 
against  the  defendant  for  deforcement  of 
his  lien.  Other  objections  to  the  Judgment 
are  not  considered  substantial,  and  it  Is  ac- 
cordingly afiinned.    All  concur. 


COPPIiE  V.  LIFE  &  AOTJUITT  ASS'N. 
(No.   12442.) 

(Kansas    City    Court    of   Appeals.      MtasourL 

June  11,   1917.     Rehearing  Denied 

July   2,    1917.) 

1.  INSUBANCB  «=»816(2)— Life  Instjbanob— 
Action— Suicide  and  Assignment  as  De- 
fenses—Pleading. 

In  an  action  on  a  benefit  certificate  of  life 
insurance,  the  defense  of  suicide,  and  that 
plaintiff  had  assigned  her  cause  of  action,  should 
have  been  affirmatively  pleaded,  since  defend- 
ant, by  merely  answering  the  allegations  of  the 
petition,  can  try  only  such  question  of  fact,  as 
may  be  necessary  to  sustain  plaintiff's  case. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  1997.] 

2.  Pleading  ♦=»261  — Amendment— Sub- 
stantial Change  ok  Defense. 

In  such  action,  where  defendant  did  not 
plead  suicide  and  assignment  by  plaintiff  of  her 
cause  of  action,  and  its  offer  to  amend  to  do 
so  was  not  made,  until  after  the  trial  had  begim, 
the  answer  being  a  general  denial  and  a  plea 
of  non  est  factum  under  oath,  the  amendment, 
if  allowed,  would  have  worked  not  only  a  de- 
parture, but  a  substantial  change  of  defense, 
and  so  was  properly  disallowed. 

[£d.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  794-800.] 

3.  Pi£adino  ^s=>304— EteNiAi.  of  ViXECvnom 
or  Wbitisn  Instbuubnt— Pboof  to  Ovkb- 

COME. 

In  such  action,  the  benefit  certificate,  there 
being  abundant  evidence  to  establish  its  execu- 
tion prima  fade,  was  admissible  in  evidence, 
though  its  execution  was  denied  under  oath. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  908,  900.] 

Aroeal  from  Circuit  Court,  Jackson  Coun- 
ty; Harris  Robinson,  Judge. 

"Not  to  be  ofllcially  reported." 

Suit  by  lila  C<H>ple  against  the  Life  ft 
Annuity  Association.  From  a  Judgment  for 
plalnUff,  defendant  appeals.    Affirmed. 

Metcalf,  Brady  &  Sherman,  of  Kansas 
City,  for  appellant.  Park  &  Brown,  of  Kan- 
sas City,  for  respondent. 

ELLISON,  P.  J.  Plaintiff's  action  Is  based 
on  a  benefit  certificate  of  life  Insurance  Is- 
sued to  plaintiff's  deceased  husband  In  his 
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lifetime  and  payable  to  her  as  beneficiary. 
She  recovered  judgment  In  the  trial  court 

The  petition  was  In  proper  form,  contain- 
ing the  necessary  averments;  and  the  an- 
swer was  a  general  denial,  and  In  addition 
a  special  averment,  denying  "that  on  the  4tb 
day  of  February,  1914,  It  issued  to  the  said 
Ora  Copple  the  written  contract  of  insurance 
set  forth  and  described  In  plalntlfTs  petition 
and  In  the  terms  therein  set  forth." 

[1]  Under  this  answer  defendant's  counsel 
in  his  opening  statement  to  the  Jury  begun 
to  inform  the  Jury  of  defendant's  proposed 
defense  of  suicide.  Objection  to  this  on  the 
ground  there  was  no  issue  of  that  sort  ten- 
dered in  the  answer  was  sustained.  After- 
wards the  court  refused  to  allow  evidence  in 
support  of  such  defense.  Jixe  ruling  was 
proper.  A  defense  of  that  nature  should  have 
been  pleaded.  The  original  cause  of  action 
existed  and  suicide 'is  a  matter  arising  sub- 
sequently, and  should  therefore  have  been 
affirmatively  set  up.  Greenway  y.  James,  34 
Up.  326,  328 ;  Meadows  v.  Insurance  Co.,  128 
Mo.  76,  91,  31  S.  W.  578,  SO  Am.  St.  Rep. 
427;  Blanchard  v.  Engine  Works,  142  Mo. 
App.  319,  321,  126  S.  W.  828.  In  defendant's 
brief  and  argument  a  course  of  reasoning  ia 
adopted  which  we  think  is  without  applica- 
tion to  the  question  presented.  Plaintiff's 
action  is  on  a  certificate  which,  upon  Its 
face,  upon  the  death  of  the  assured,  entitles 
her  to  the  sum  named.  There  are  various 
matters  in  the  by-laws,  as  well  as  other 
things  said  to  be  matters  of  fact,  which  de- 
fendant Insists  defeats  the  action  in  toto,  or 
at  least  in  part.  Among  these  is  that  plain- 
tiff had  assigned  her  cause  of  action;  that 
deceased  had  committed  suicide ;  and  that  in 
certain  events  a  smaller  sum  would  be  due 
at  the  assured's  death.  All  this  was  matter 
transpiring  after  the  cause  of  action  arose. 
It  is  said  in  the  leading  case  of  Northrup  v. 
Insurance  Co.,  47  Mo.  485,  444  (4  Am.  Rep. 
337)  that: 

"The  defendant,  by  merely  answering  the  al- 
legation in  the  plaintiff's  petition  can  try  only 
such  questions  of  fact  as  are  necessary  to  sus- 
tain the  plaintiff's  case.  If  he  intends  to  rely 
upon  new  matter  which  goes  to  defeat  or  avoid 
the  plaintiff's  action,  be  must  set  forth  in  clear 
and  precise  terms  each  substantive  fact  intend- 
ed to  be  so  relied  on.  It  follows  that  whenever 
a  defendant  intends  to  rest  his  defense  upon 
any  fact  which  is  not  included  in  the  allegations 
necessary  to  the  support  of  the  plaintiff's  case, 
he  must  set  it  out  according  to  the  statute  in 
ordinary  and  concise  language,  else  he  will  be 
precluded  from  giving  evidence  of  it  upon  the 
triaL"  • 

As  an  illustration :  Under  a  general  denial 
it  could  be  shown  that  the  plaintiff  was  nev- 
er the  owner  of  the  cause  of  action  sued  on ; 
but  if  be  was  and  had  assigned  it,  the  assigrn- 
ment  is  new  matter  which  must  be  pleaded. 

Defendant  has  cited  Buffington  y.  South 
Missouri  Lend.  Oo.,  25  Mo.  App.  492,  where 
tlie  answer  was  a  general  denial,  and  the 
court  held  that  as  there  was  testimony  show- 


ing that  the  plaintUT  had  aaMgned  his  cause 
of  action,  the  Jury  should  have  Been  instruct- 
ed that  If  that  were  true,  plaintiff  could 
not  recover.  But  that  case  did  not  present 
the  question  made  in  this  case.  For  there  the 
evidence  seemed  to  have  been  heard  without 
objection  and  the  plaintiff  himself  stated  that 
he  had  assigned  the  account.  In  such  con- 
dition of  case  the  trial  court  might  well  have 
given  a  peremptory  instruction  for  defend- 
ant. 

[2]  Defendant  further  insists  that  if  bis 
answer  was  deficient  in  the  matters  which 
have  been  indicated,  he  should  have  been 
allowed  to  file  an  amended  answer.  The 
offer  to  amend  was  not  made  until  after  the 
trial,  had  begun.  The  proposed  amendment, 
if  allowed,  would  have  changed  the  issues. 
The  answer  being  a  general  denial  and  a  plea 
of  non  est  factum  under  oath,  the  amendment 
would  have  been  not  only  a  departure,  but 
a  substantial  change  of  defense ;  and  being 
made  "on  the  eve  of  a  trial,"  was  properly 
disallowed.  Laughlin  v.  Leigh,  226  Mo.  620. 
639,  126  S.  W.  743;  Little  River  D.  D.  t. 
Railroad,  236  Mo.  M,  113,  139  S.  W.  330. 

[3]  It  is  next  objected  that  the  court  erred 
in  permitting  th'e  benefit  certificate  to  be 
Introduced  in  evidence.  The  point  made  is 
that  its  execution  was  denied  under  oath,  and 
therefore  plaintiff  should  have  proven  Ita 
execution.  We  think  there  was  abundant  evi- 
dence to  establish  its  execution  prima  fade, 
and  that  was  all  that  should  be  required. 
Grady  v.  Insurance  Co.,  60  Mo.  116,  124 ;  17 
Cyc.  473.    In  the  Grady  Case,  the  court  said: 

"The  real  question  to  be  decided  in  this  case 
is,  IMd  the  plaintiff  introduce  any  evidence  in 
the  case  which  tended  to  prove  a  due  execution 
of  the  policy  of  insurance  offered  in  evidence? 
If  any  such  evidence  was  introduced,  the  plain- 
tiff had  a  right  to  read  the  policy  to  the  jury, 
and  then  it  would  be  for  the  jury  to  decide,  aft- 
er hearing  the  whole  case,  what  weight  should 
be  given  to  said  evidence." 

After  a  thorough  examination  of  the  record 
and  briefs  we  are  satisfied  no  error  was  com- 
mitted, and  that  the  verdict  was  for  the 
right  party.  The  judgment  is  therefor©  af- 
firmed.   All  concur. 


MUNICIPAL  SECURITIES  CORP.  t.  MEJT- 

ROPOLITAN  STREETT  RY.  CO.  et  al 

(No.  12527.) 

(Kansas    (Sty    Court    of    Appeals.      Missooii 

June  11,  1917.    Rehearing  Denied 

July  2,  1917.) 

1.  MtJNiciPAi,  C0BPORA.TI0KS  e=>425(4) — Pub- 
lic Improvements— I*BOPEBTT  Liable. 
Premises  of  a  street  railroad  in  front  of 
which  the  company  has,  under  the  requirements 
of  its  franchise,  paved  a  street,  are  liable  for  a 
paving  tax  bill  issued  against  them,  where  they 
are  included  within  proceedings  to  pave  street, 
though  tbey  are  not  required  to  be,  and  art 
not,  paved  by  contractor  who  did  work  for 
which  tax  bill  was  issued,  since  such  paving 
was  not  required  by  the  city,  but  was  part^ 
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consideration  given  by  d^cndants  to  city  tor 
frauchise,  and  was  paid  for  by  grant  of  fran- 
chise. 

[Ed..  Note.— For  other  cases,  see  Municipal 
Corporationg,  Cent.  Dig.  {  1084.] 

2.  Tbial  «=»36&— Statbiibnt  or  Facts— Coir- 

STKUOnoH. 

An  agreed  statement  of  facts  shows  that 
paving  of  street  by  street  railroad  company  was 
done  in  consideration  of  its  franchise,  where  it 
states  that  it  was  dMie  under  lequirements  nf 
franchise. 

[Ed.  Note.— Fbr  other  cases,  see  'IMal,  Gent 
Dig.  {  880.] 

3.  MuniciPAi.  CoBPosATioNs  4=»431  —  Pub- 
lic ImPBOVEMENTS— PkoPEBTY  IiIABUE. 

Premises  in  front  of  which  street  has  been 
paved  by  street  railroad  company  as  considera- 
tion for  grant  of  franchise  should  bear  share  of 
cost  of  the  entire  improvement  proportionate 
to  its  frontage  on  street,  regardless  of  cost  of 
work  there,  where  charter  provides  that  city 
shall  charge  each  lot  with  its  proper  share  of 
cost  of  paving  according  to  frontage  of  land  on 
street  parei. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1041.] 

4.  Municipal  Cobpokations  «=»431— PuBtto 
Ikpboveicbrts— Pbofebtt  Liable. 

All  prtverty  is  benefited  alike  in  an  im- 
proved Strict;  therefore  all  should  bear  pro- 
portionately the  cost  of  the  improvement,  though 
no  work  is  done  in  front  of  premises  taxed. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1011.] 

6.  MuHiciTAi.  Cobfobations  «s>42&— Public 
Impsovekcntb— Paviho  in  Fbont  of  Pbem- 

ISES. 

A  paving  contractor  does  paving  work  in 
front  of  premises  against  wiiich  a  paving  tax 
bill  is  issued,  where  he  paves  only  the  longitud- 
dinal  half  of  the  street  opposite  the  side  on 
which  premises  are  situated. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  {  1039.] 

6.  Municipal  Cobpobationb  <S=a431— Public 

IlIPBOVEiaiNTS— PkOPEBTY   I'IABLE. 

The  fact  that  the  amount  of  paving  in 
front  of  defendant's  property  is  less  than  that 
in  front  of  other  property  abutting  on  the 
street  does  not  relieve  the  defendant  whose  land 
abuts  on  the  space  where  the  amount  of  pave- 
ment is  the  smallest  of  the  burden  of  paying  his 
proportionate  amount  of  the  cost  of  the  entire 
work. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1041.] 

Api>eal  from  Olrctilt  Court,  Jackson 
Count? ;  O.  A.  liucas,  Judge. 

Action  by  the  Municipal  Securities  Cor- 
poration against  the  Metropolitan  Street 
Boilway  Company  and  others.  From  a  Judg- 
ment for  the  plaintiff,  defendants  appeaL 
Affirmed. 

Clyde  Taylor,  of  Kansas  City,  for  appel- 
lants. W.  R.  James,  of  Kansas  City,  for 
respondent 

BLAND,  J.  This  is  a  suit  upon  a  paving 
tax  bill  issned  against  defendants'  land.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  the  nmterlal  part  being  as  follows: 

*'It  is  agreed  that  upon  the  land  so  owned  by 
the  defendants,  at  the  time  said  pavement  was 
laid,  and  prior  thereto  and  ever  since  said  time, 


defendants  maintained  a  car  bam,  a  shop,  etc, 
and  that  said  defendants  owned  and  operated 
on  Southwest  boulevard  a  double-track  street 
railway,  and  maintained  switches  connecting 
their  said  property  with  the  tracks  in  the  street; 
that  ^  the  terms  of  the  franchise  ordinance 
from  Kansas  City,  which  was  long  prior  to  the 
special  ordinance  authorizing  the  improvement 
for  wMdi  the  tax  biU  in  question  was  issued, 
it  was  the  duty  of  the  defendants  to  pave  the- 
spaces  between  the  rails  of  its  said  switch 
tracks  and  for  a  space  of  18  inches  outside  the 
tracks,  and  to  maintain  such  pavement,  and  that 
the  defendants  did  construct  and  maintain  such 
pavement;  that  Ordinance  No.  6253,  authoriz- 
ing the  pBving  of  Southwest  boulevard,  for 
which  the  tax  bin  in  question  was  issued  in  part 
payment,  specifically  excepted  the  spaces  re- 
quired to  b«  paved  and  maintained  by  defend- 
ants imder  its  franchise  ordinance,  and  the 
contractor  who  did  the  work  for  which  said  tax 
bill  was  issued,  was  not  required  by  his  contract 
to  dOj  and  he  did  not  do,  any  work  upon  the 
spaces  so  required  to  be  maintained  by  the  de- 
fendants, and  such  yardage  was  not  included  in 
the  total  yardage  laid  by  said  contractor,  but 
on  the  nde  of  Southwest  boulevard,  opposite 
the  said  land  of  the  defendants,  did  constmct 
paving  between  the  curb  and  a  Une  distant  18 
inches  from  the  northwest  rail  of  the  tracks  of 
defendant  in  said  street.  It  is  also  agreed  that 
the  contractor  did  construct  paving  on  the  side 
of  Southwest  boulevard  on  which  defendanta* 
property  is  located,  and  abutting  defendants' 
property,  between  the  curb  and  a  line  18  inches 
distant  from  the  southeast  rail  of  the  tracks  of 
defendants  in  said  street,  for  a  distance  of  103 
Hneal  feet;  that  defendants'  property  had  a 
frontage  of  257.7  feet  upon  Southwest  boulevard ; 
and  that  all  of  said  frontage  abuts  on  paving 
laid  and  maintained  by  defendants,  save  and 
except  the  103  feet  frontage  mentioned  above." 

[1]  Defendants  maintained  a  number  of 
switch  trades  leading  into  said  car  bam  and 
shop,  and  in  compliance  with  the  require- 
ments of  their  franchise  paved  between  these 
tracks  and  18  inches  on  both  sides  thereof, 
and  as  a  result  thereof  154.7  feet  of  defend- 
ants' total  frontage  of  257.7  feet  was  entire- 
ty paved,  leaving  108  feet  in  front  of  defend- 
ants' property  that  waa  not  paved  by  defend- 
ants, but  by  the  paving  contractor.  It  is  to 
be  borne  in  mind  that  the  defendants  did  no 
paving  whatever  except  that  which  was  re- 
quired by  their  franchise.  Under  these  facts 
defendants  claim  that  said  154.7  feet  of  their 
property  in  front  of  which  they  had  already 
paved  is  not  liable  for  this  in^rovement 
Defendants  iMse  this  argument  upon  the 
claim  that  the  city  required  them  to  do  the 
paving  that  was  done  by  them,  and  therefore 
that  part  of  their  property  fronting  on  the 
part  of  the  street  paved  by  them  should  be 
exempt  from  any  assessment  for  the  cost  of 
this  improvement,  and  a  number  of  cases  are 
cited  by  defendants  tending  to  support  this 
contention.  However,  the  trouble  with  tills 
contention  is  that  the  dty  in  a  general  sense 
did  not  require  defendants  to  do  the  paving 
done  by  them,  but  such  paving  was  done  by 
reason  of  the  requirement  of  defendants' 
franchise  fixing  the  burden  on  them  to  pave 
between  their  tracks  and  18  inches  on  each 
side  thereof.    This  agreement  to  do  this  pav- 
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Ing  was  a  part  of  the  consideration  given  by 
defendants  to  the  dty  in  obtaining  their  fran- 
chise through  whi<di  they  secured  the  privi- 
lege of  operating  their  cars  on  the  streets  of 
the  city.  The  paving  that  was  done  by  de- 
fendants was  therefore  paid  for  by  the  city 
in  defendants'  franchise,  and  defendants  are 
no  more  entitled  to  the  benefit  of  this  im- 
provement made  by  them  than-  if  the  city  It- 
self had  done  the  paving  with  its  own  funds. 

[2]  I>efendBnts'  contention  that  the  agreed 
statement  of  facts  does  not  show  that  it  was 
a  part  of  the  consideration  of  the  franchise 
that  defendants  pave  within  their  tracks  and 
18  inches  on  each  side  thereof  is  not  well 
taken,  for,  although  the  agreed  statement  of 
facts  does  not  use  the  word  "consideration," 
it  states  that  this  paving  was  done  under 
the  requirements  of  the  franchise.  It  is  too 
plain  for  argument  than  any  requirements 
made  of  defendants  in  the  franchise  were  a 
part  of  the  conslderatloa  for  the  same. 

However,  defendants  say  that,  as  there 
was  no  paving  done  In  front  of  this  154.7  feet 
owned  by  defendants,  said  property  could  not 
be  assessed  for  the  Improvement,  and  cites 
In  support  thereof  Smith  v.  Small,  50  Mo. 
App.  401 ;  Halpln  v.  Campbell,  71  Mo.  493. 
In  the  former  case  the  court  disallowed  the 
tax  bill  against  defendant's  land,  for  the 
reason  that  the  street  in  front  of  his  proper- 
ty was  not  Included  within  the  proceedings  to 
pave  the  street,  and  in  the  latter  case  the  city 
attempted  to  Include  within  the  Improvement 
ordinance  a  large  section  of  the  street  that 
had  already  been  improved  and  paid  for  by 
the  abutting  property  owners  under  require- 
ments made  by  the  city ;  for  this  reason  the 
court  held  that  it  would  be  inequitable  to 
make  these  proi)erty  owners  stand  the  bur- 
den of  paying  for  the  improvement  on  other 
portions  of  the  street  when  they  had  already 
paid  for  the  Improvement  In  front  of  their 
property.  Neither  one  of  these  cases  Is  an  au- 
thority in  the  case  at  bar,  for  in  this  case  the 
proceedings  provide  for  the  improvement  of 
the  street  starting  with  the  state  line  and 
running  several  blodis  northeastwardly  along 
and  in  front  of  defendants'  entire  property 
and  several  blocks  beyond  the  same,  and  the 
latter  case,  of  course,  is  not  In  point,  for  the 
reason  that  defendants,  as  we  have  already 
stated,  cannot  be  likened  to  an  ordinary  prop- 
erty owner,  paying  for  the  paving  In  front  of 
his  property. 

[S]  The  charter  of  Kansas  City  provides 
that  the  city  shall  "diarge  each  lot  or  parcel 
of  land  with  its  proper  share  of  such  cost 
according  to  the  frontage  of  such  land  on  the 
street,  avenue,  alley  or  highway,  or  part 
thereof,  named  in  the  contract  for  the  doing 
of  the  work."  Section  3,  art  8,  p.  314.  Un- 
der provisions  like  these  It  has  been  often 
held  in  this  state  that  the  cost  of  the  entire 


Improvement  is  to  be  apportioned  to  eac*  lot 
in  accordance  with  Its  front  feet,  regardless 
of  what  the  work  may  actually  cost  in  front 
of  any  particular  lot,  and  It  is  therefore  said 
that  an  owner  will  not  be  permitted  to  free 
his  lot  by  voluntarily  grading  and  paving  in 
front  thereof.  Smith  v.  Small,  supra,  80  Mo. 
App.  loc.  clt.  404. 

[4]  All  the  property  is  benefited  alike  in 
an  improved  district,  and  the  theory  is  that 
all  should  bear  proportionately  the  cost  of 
the  Improvement  (Smith  v.  Sn>all,  supra ; 
Heman  Construction  Co.  v.  McManus,  102 
Mo.  App.  649,  77  S.  W.  310;  Neenan  v.  Smith, 
50  Mo.  625;  City  of  St  Louis,  to  Use  Mc- 
Grath,  v.  Clemens,  49  Mo.  652),  and  It  is  held 
in  Gibson  v.  Kayser,  16  Mo.  App.  loa  dt  407. 
that  although  no  Improvement  Is  done  in 
front  of  defendant's  lot  which  Is  included  in 
the  Improvement  proceedings  covering  a  num- 
ber of  blodcs  of  property  In  one  of  which  de- 
fendant's lot  fronts  upon  the  street  Improv- 
ed, that  the  fact  that  no  work  is  done  in 
front  of  defendant's  particular  lot  but  that 
all  the  work  Is  done)  In  front  of  the  lots  of 
other  owners  fronting  on  the  Improvement, 
does  not  relieve  defendant's  lot  from  bearing 
Its  proportionate  burden  of.  the  cost  of  the 
improvement. 

[6]  Aside  from  this,  the  contractors  actual- 
ly did  paving  work  In  front  of  this  154.7 
feet  of  defendants'  pr(^erty,  in  that  the 
space  between  the  car  tracks  and  the  curbing 
on  the  northwest  side  of  the  street  or  the 
opposite  side  of  the  street  from  defendants' 
property,  was  paved.  It  Is  apparent  from 
reading  the  cases  referred  to  herein  that  the 
charter  of  Kansas  City  does  not  recognize 
any  lon^tudlual  line  dividing  the  street  and 
making  the  property  on  one  side  of  the 
street  bear  the  burden  of  paving  np  to  such 
a  line  and  the  property  on  the  other  side  bear 
a  like  burden  upon  Its  side.  Therefore,  al- 
though the  space  paved  was  on  the  opposite 
side  of  the  street,  It  was  in  front  of  defend- 
ants' property. 

[6]  It  has  often  beoi  held  that  the  fact 
that  the  amount  of  paving  tn  front  of  de- 
fendant's property  Is  less  than  that  In  front 
of  other  property  abutting  on  the  street  does 
not  relieve  the  defendant  whose  land  abuts 
upon  the  space  where  the  amount  of  pave- 
ment is  the  smallest  of  the  burden  of  paying 
his  pn^ortionate  amount  of  the  cost  of  the 
entire  work.  Paving  Co.  v.  Mum,  185  Mo. 
552,  83  S.  W.  1062;  Dunker  ▼.  Stiefel,  67 
Mo.  App.  379.  , 

From  what  we  have  said  defendants'  entire 
prxqjerty  is  liable  for  Its  proportion  of  the 
entire  cost  of  the  work  done  In  this  proceed- 
ing. 

The  Judgment  will  therefore  be  afSrmed. 
All  concur. 
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WEST  T.  HOLIiADY.    (No.  1984.) 

(Springfield  C!ourt  of  Appeals.    Missouri.    May 
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21, 1917.    B«bearing  Denied  June 
If.) 


1.  Masteb  and  Servant  «=>293(13)— AcrriON 

JOB    INJCRIEB— INSTBUCTTONS. 

In  an  action  by  a  aenrant  for  injaries,  where 
the  alleged  grounds  of  negligence  were  (1)  the 
worn  and  dull  tongs  used  to  grab  the  blocks  of 
wood,  and  (2)  insufficient  air  power  to  raise  such 
blocks,  the  instruction  authorizing  recoverr  if 
the  master  failed  to  use  due  care  in  fumisning 
safe  appliances  was  too  general  and  indefinite, 
in  that  it  did  not  confine  the  grounds  of  negli- 
gence on  which  plaintiff  might  recover  to  those 
alleged  in  the  complaint. 

2.  Neouokrcb  «=»119(4)  —  PixADinro  and 
PBOor. 

Where  specific  grounds  of  negligence  are 
alleged,  the  case  is  confined  thereto,  and  recov- 
ery cannot  be  permitted  on  any  unspecified  or 
undefined  negligence. 

[Sd.  Note.— For  other  cases,  see  Negligence, 
Cent.  IMg.  i  208.] 

3.  Neoi-ioenci!  «=»121(3)— Rbb  Ipsa  Loqui- 
TU»— Wh«n  Appucabue. 

Where  the  plaintiff  knew  and  qiecified  par- 
ticular grounds  of  negligence  in  bis  petition,  the 
doctrine  of  res  ipsa  loquitur  had  no  application. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  2ia] 

4.  alASTEB  AND  SERVANT  €=9l20(2) — SAFB  AP- 
PLIANCES—PROXIMATE  Cause  of  Injury. 

In  an  action  by  a  servant  for  injuries  receiv- 
ed -while  asaisting  by  meaaa  ot  «  pry  to  lift  a 
block  of  wood  bdng  hoisted  by  a  cable  operated 
by  compressed  air,  any  insufficiency  of  the  air 
power  was  not  a  proximate  cause  of  the  injury 
resulting  from  the  tongs  by  which  the  block  was 
held  palling  loose  from  the  block ;  as  the  appli- 
cation of  additional  power  by  means  of  the  lev- 
er bad  no  different  effect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (yent  Dig.  |  268.] 

5.  Master  and  Servant  i8=»101,  102(1)— !!»• 
jxTBiEs  TO  Servant— Method  op  Work. 

The  master  had  a  right  to  conduct  his  btisi- 
ness  in  hia  own  way,  provided  the  method  adopt- 
ed was  a  reasonably  safe  one. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  135,  171, 178,  179.] 

G.  "hlABntB  AND  Servant  «::t>295(3)— Absuxp- 

TioN  OF  Risk— iNSTBUCTioNa 

Where  the  jury  might  have  found  that  plain- 
tiff's injury  was  purely  an  accident  incident  to 
tbe  work,  the  master  was  entitled  to  an  in- 
struction that  the  ordinary  dangers  incident  to 
the  employment  were  assumed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (Tent.  Dig.  8  1171.] 

7.  Masteb  and  Servant  «=»278(12)— Injtj- 
BiES  TO  Sebvant— Defective  Appliance- 
Evidence— Sufticienct. 

In  a  servant's  action  for  injaries  alleged  to 
have  been  caused  by  the  slipping  of  tongs  on  a 
block  of  wood  being  hoisted  thereby,  evidence 
helti  insufficient  to  show  that  the  tongs  were  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  <3ent  Dig.  g  966.] 

S.  Master  and  Servant  iS=s>96(l)  —  Injury 
TO  Skrv ANT*— Cause  of  Injury. 

Where  an  injury  may  have  resulted  from 
any  of  three  causes,  for  only  one  of  which  tbe 
m.-ister  is  alleged  to  be  liable,  be  cannot  be  held 


liable  where  the  real  cause  of  tbe  injury  is  left 
purdy  to  conjectare. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  157,  162.] 

Appeal  from  Circuit  Court,  Soott  C3oanty; 
Frank  Kelly,  Jndga 

Suit  by  Marion  West  against  Charles  Hol- 
lady.  Judgment  for  platntlfF,  and  defendant 
appeals.    Reversed. 

John  McWilllams,  of  Benton,  and  Davis  ft 
Hardesty,  of  C!ape  Girardeau,  for  appellant 
W.  ti.  Proffer,  of  lUmo,  and  Thomas  F.  Lane, 
of  Cape  Girardeau,  for  respondent 

STUROIS,  J.  The  defendant  is  one  of  sev- 
eral partners  operating  a  box  fbctory  at 
Fomfelt,  Mo.,  in  whose  employ  the  plaintiff 
was  when  he  received  the  injuries  sned  for. 
In  this  fttctory  was  a  large  vat  into  which 
blocks  or  short  sections  ot  logs  were  placed 
in  hot  steam  preparatory  to  working  them 
Into  box  material.  After  being  properly 
steamed,  these  blocks  were  raised  from  this 
vat  by  a  cable  operated  by  compressed  air 
and  attached  to  the  blocks  with  what  is  call- 
ed tongs  or  hooks,  fastening  in  the  familiar 
maimer  of  ice  tongs.  It  was  tbe  business  of 
the  <q)erator  of  the  bolster  to  fasten  the 
books  or  tongs  Into  the  blocks  and  then  turn 
on  the  power.  The  two  prongs  of  the  books 
crossed  and  were  fastened  to  the  cable  in  such 
manner  that  the  pulling  of  the  cable  tighten- 
ed the  hold  on  the  block,  and  the  greater  the 
weight  the  harder  they  pressed  together  and 
the  firmer  the  hold.  The  plaintiff  was  work- 
ing at  another  job,  but,  by  authority  of  the 
manager,  the  operator  of  the  holster  called 
him  to  assist  in  raising  a  block  larger  than 
ordinary.  While  doing  so  the  tongs  slipped 
loose  and  struck  plaintiff  on  the  forehead,  in- 
juring him.  The  negligence  alleged  In  the 
petition  is  stated  thus: 

"Plaintiff  further  states  that  the  defendants 
were  guilty  of  negligence  in  failing  to  provide 
safe  and  sufficient  appliances,  in  uis,  that  tbe 
power  provided  for  said  hoisting  machinery  was 
insufficient  and  that  the  iron  and  steel  tongs 
used  to  grab  the  blocks  of  wood  were  worn 
and  in  an  unsafe  condition,  and  that,  by  reason 
of  tbe  insufficient  power  and  of  tbe  worn  and 
unsafe  condition  of  the  tongs,  said  tonga  sud- 
denly came  loose  from  their  hold  of  the  block 
of  timber,  causing  tbe  cable  and  tongs  of  said 
hoisting  machinery  to  suddenly  fly  up  with  great 
force  and  to  strike  tbe  plaintiff  on  the  forehead, 
as  aforesaid,  and  wounding  and  injuring  tbe 
plaintiff,  as  aforesaid." 

Plaintiff  recovered  Judgment  for  $600,  and 
defendant  appeals. 

The  evidence  is  to  the  effect  that  the  pow- 
er used  was  at  times  Insufficient  to  raise  the 
larger  blocks,  especially  when  other  similar 
holsters  were  being  operated  at  the  same 
time.  On  such  occasions  the  operator,  as  he 
did  here,  called  some  other  workman  to  hia 
assistance,  and  it  was  the  duty  of  such  work- 
man to  so  assist  The  plaintiff,  being  called 
by  the  operator  on  this  occasion,  rendered 
assistance  by  using  an  iron  bar  some  10  or 
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12  feet  long  which  he  pla«>d  through  and 
under  the  forks  of  the  tongs,  and,  catching 
the  far  end  of  the  same  In  a  wooden  door 
which  then  acted  as  a  fulcrum,  lifted  or  pried 
up  on  the  bar.  The  man  power  was  thus  ap- 
plied at  the  forks  of  the  tongs  immediately 
under  the  point  where  the  cable  was  attach- 
ed; the  etTect  being  the  same  as  if  additional 
power  had  been  applied  to  the  cable.  It  was 
proven  that  on  other  occasions,  and  with 
some  frequency,  these  tongs  would  come 
loose  from  blocks  and  fly  up,  and  various  rea- 
sons or  causes  were  given  by  the  witnesses 
for  both  sides  as  to  why  this  would  happen. 
One  witness  testified  that  one  of  two  things 
caused  the  tongs  to  come  loose  from  the 
blocks,  to  wit:  Either  the  hooks  were  dull 
or  the  hold  pulled  out.  One  of  plaintiff's 
witnesses,  when  asked  as  to  the  cause  of  the 
tongs  flying  loose,  testified: 

"A.  Well,  sometimes  by  tbe  block  not  being 
sound  and  sometimes  in  not  catching  deep 
enough  bold;  sometimes  the  block  would  not  be 
sound:  at  other  times,  if  tbe  operator  wasn't 
carefni  to  catch  a  good  hold,  it  would  fly  out; 
but  if  tbe  operator  was  careful  it  hardly  ever 
occurred ;  the  hooks  never  slipped  off ;  the 
bold  would  pull  out  of  the  block,  you  under- 
stand, if  you  didn't  have  a  good  hold;  some- 
times the  end  of  the  log  would  be  doty  and 
pull  through,  but  when  the  end  of  the  log  was 
solid  and  you  got  a  good  hold,  I  never  bad  it  to 
pull  out.  Q.  Then  as  to  whether  or  not  tbe 
hooks  would  hold  to  raise  the  block  would  de- 
pend on  the  manner  it  was  caught?  A.  If  the 
man  operating  the  book  is  noticing  hia  business, 
that's  the  size  of  it" 

[1]  Many  assignments  of  error  are  made, 
but  all  of  them  need  not-  be  noticed.  Plain- 
tiff's principal  Instruction,  covering  tbe  en- 
tire case  and  authorizing  a  verdict  recites: 

That  it  was  defendant's  duty  to  use  ordinary 
care  to  furnish  plaintiff  reasonably  safe  tools, 
machinery,  and  appliances  with  which  to  work, 
and  if  plaintiff  was  called,  and  was  assisting  the 
operator,  Charley  Kerley,  in  raising  a  block  of 
wood  out  of  this  steam  vat,  "and  you  further 
find  that  defendant  failed  to  use  ordinary  care 
to  furnish  plaintiff  with  reasonably  safe,  suf- 
ficient tools,  machinery,  and  appliances  with 
which  to  do  said  work,  and  you  further  find  by 
reason  of  the  unsafe,  insamcient  condition  of 
said  machinery  and  appliances  the  tongs  or 
hooks  used  on  said  hoisang  machinery  sudden- 
ly came  loose  from  said  block  of  wood  which  the 
said  Charley  Kerley  and  the  plaintiff  were  at- 
tempting to  lift  out  of  said  vat,  and  that  said 
tongs  or  hooks  flew  up  with  great  force,  striking 
over  the  left  eye  and  wounding  him,  and  by  rea- 
son thereof  plaintiff  was  injured  and  damaged 
thereby,  then  the  court  instructs  you  that  your 
finding  should  be  for  the  plaintiff.' 

The  above  instruction  is  palpably  errone- 
ous, in  that  it  is  too  general  and  indefinite 
and  does  not  confine  the  grounds  of  negli- 
gence on  which  plaintiff  might  recover  to 
those  alleged  in  the  petition.  No  one  can  tell 
by  reading  this  instruction  on  what  specific 
grounds  of  negligence  the  action  is  based,  or 
In  what  particular  or  in  what  respect  de- 
fendant was  charged  with,  and  the  Jury  must 
find  the  defendant  guilty  of,  violating  tbe 
general  duty  to  famish  reasonably  safe  ma- 
chinery, tools,  and  appliances.  The  petition 
specifies  two  grounds  of  negligence:  (1)  The 


worn  and  dull  tongs  used  to  grab  the  blocks 
of  wood;  and  (2)  insuffldent  air  power  to 
raise  such  blocks.  The  instruction  mentions 
neither  of  these  grounds,  but  allows  the  Jury 
a  free  hand  in  basing  a  verdict  on  the  broad 
and  general  finding  that  the  defendant  in 
some  manner  or  In  some  respect  waa  negli- 
gent in  not  furnishing  safe  machinery,  tools, 
and  appliances.  It  needs  no  citation  of  au- 
thorities to  sustain  the  proposition  that  the 
instructions  should  conform  to  the  pleadings 
and  should  point  out  and  predicate  plaintiff's 
right  to  recover  on  a  finding  of  the  truth  of 
those,  and  only  those,  grounds  of  negligence 
which  have  been  alleged  and  which  the  evi- 
dence supports. 

[2]  When  there  are  spedflc  gronnds  of 
negligence  alleged  the  case  is  confined  there- 
to, and  recovery  cannot  he  permitted  on  any 
unspecified  or  undefined  negligence.  Bryan 
V.  Lamp  Co.,  176  Mo.  App.  716,  728.  159  S. 
W.  754 ;  Black  v.  Railroad,  217  Mo.  672.  683, 
117  8.  W.  1142;  Heave  v.  Transit  Co..  212 
Mo.  331,  351,  111  S.  W.  62;  Mark  ▼.  Cooper- 
age Co.,  204  Mo.  242,  261,  108  S.  W.  20. 

[3]  Plaintiff  suggests  that  the  doctrine  of 
res  Ipsa  loquitur  applies  here,  and  that  plain- 
tiff can  recover  on  general  negligence.  This 
case,  however,  was  not  brought  or  tried  on 
any  such  theory,  even  if  the  facts  and  na- 
ture of  the  case  would  so  permit,  which  we 
think  they  would  not  The  plaintiff,  by  his 
petition,  says  he  knew  In  what  respect  and 
In  what  way  the  defendant  was  negligent 
and  proceeds  to  designate  two  specific 
groonds.  The  doctrine  of  res  ipsa  loquitur 
properly  applies  only  in  those  cases  where 
the  plaintiff  Is  not  presumed  to  Imow.  and 
therefore  cannot  be  required  to  specify,  the 
particular  acts  or  grounds  of  negligence. 
But,  where  the  plaintiff  does  know  and  spec- 
ifies such  particular  grounds  in  his  petition, 
the  doctrine  of  res  ipsa  loqnltar,  like,  other 
presumptions  which  flit  only  In  the  twilight, 
disappears  in  the  light  of  the  facts.  Roscoe 
V.  Railroad,  202  Mo.  576,  587,  101  S.  W.  32; 
Black  V.  Railroad,  217  Mo.  672,  686,  117  a 
W.  1142;  Beave  v.  Transit  Co.,  212  Mo.  331, 
352,  111  S.  W.  S2 ;  Feary  v.  BaUroad,  162  Ma 
76,  06,  62  S.  W.  462. 

Moreover,  it  is  well  settled  that,  where 
general  negligence  Is  alleged,  followed  by 
specific  grounds  of  negligeoce,  the  evidence 
and  instructions  must  be  confined  to  the  spe- 
cific grounds  alleged.  Applegate  v.  Rail- 
road, 252  Mo.  173,  158  S.  W.  876;  Clark  v. 
General  Motorcar  Co.,  177  Mo.  App.  623,  160 
S.  W.  676;  Lauff  v.  Kemuard  Carpet  Co..  186 
Mo.  App.  123,  171  S.  W.  986. 

It  is  also  true  that,  if  this  instruction  had 
covered  and  specified  both  grounds  of  negli- 
gence alleged  and  had  allowed  a  recovery  on 
either  as  an  Independent  ground  of  negli- 
gence, it  would  be  erroneous  because,  under 
tbe  facts  disclosed,  any  insufficiency  of  the 
air  power  is  not  an  Independent  ground 
of  negligence  warranting  a  recovery.  It  is 
error  to  submit «  case  and  permit  a  recovery 
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<m  a  gitrand  of  negligence  on  which  plaintiff 
cannot  recover  as  a  matter  of  law,  since  In 
Eo  doing  the  court  tells  the  Jnry  that  some 
act  Is  negligence  which  In  fact  Is  not  sa 

[4]  Any  Insufficiency  of  the  air  power  was 
sot  a  proximate  cause,  If  It  was  a  cause  at 
all,  of  plalntUTs  Injury,  as  at  most  It  mere- 
ly furnished  the  occasion  or  condition  by 
which  the  injury  was  brought  about.  The 
evidence  Is  aU  to  the  effect  that  the  applica- 
tion of  additional  power  by  means  of  the  Iron 
rod  which  plaintiff  used  as  a  lever  had  no 
different  effect,  so  far  as  causing  the'  tongs 
to  pnll  loose,  than  additional  power  ai>plled 
to  the  cable.  From  the  nature  of  the  Instro- 
ment  used  and  the  way  the  power  was  ap- 
plied this  Is  almost  self-evident  The  pulling 
loose  of  tlie  tongs  caused  the  Injury,  and  the 
fact  that  additional  power  was  obtained  by 
nse  of  the  Iron  rod  as  a  lever  In  no  way 
nosed  or  increased  the  danger  of  the  tongs 
slipping.  AU  the  evidence  shows  that  the 
same  tblng  would  have  talcen  place  had  the 
compressed  air  power  been  increased.  The 
only  thing  the  lack  of  air  power  had  to  do 
with  the  accident  was  that  It  brought  plain- 
tiff within  the  danger  zone,  where  he  would 
not  have  been  except  for  his  being  called  to 
help  famish  the  additional  iwwer  needed. 
In  such  case  the  failure  of  defendant  to  fur- 
nish sufficient  compressed  air  in  the  first  in- 
stance was, not  the  proximate  cause  of  the  in- 
jury. In  21  Bnc.  Law,  485,  the  rule  Is  stated 
thoa: 

"If  •  •  •  the  defendant's  act  or  omission 
was  not  a  caoaa  of  the  injury,  but  was  only  a 
condition,  upon  which  some  new,  independent, 
and  unforeseen  cause  operated,  the  latter  is  the 
proximate  cause  of  the  injury." 

The  rule  Is  well  stated  In  Selth  v.  Com- 
monwealth Electric  Co.,  241  111.  252,  89  N.  E. 
42S,  24  LiL  B.  A.  (N.  S.)  878.  JL32  Aia  St.  Bep. 
204,  thus: 

"If  the  negligence  does  nothing  more  than  fur- 
nish a  conation  by  which  the  injury  is  made 
possible,  and  that  condition  causes  an  injury 
by  the  subsequent  independent  act  of  a  third 
person,  the  two  are  not  concurrent,  and  the  ex- 
istence of  the  condition  is  not  the  proximate 
cause  of  the  Injury.  •  •  •  In  the  case  of 
Barton  v.  Forest  City  TeL  Co.,  146  N.  C.  429, 
S8  S.  E.  1022,  14  L.  K.  A.  (N.  S.)  956,  14  Ann. 
Cas.  390,  the  telephone  company  negligently 
maintained  a  pole  in  a  dangerous  condition  un- 
til it  feQ  across  a  highway.  Three  persons  pass- 
ing in  a  hack  set  the  pole  up  again  in  the  same 
hole  and  propped  it  witii  a  stick  six  to  eight 
feet  long,  procured  from  a  woodpile  near  by. 
The  pole  afterward  fell  and  killed  the  plaintifrs 
daughter,  who  was  in  a  bugey  with  the  plaintiff 
in  the  road,  and  the  court  held  that  there  was 
no  liability,  since  the  negligence  of  the  telephone 
company  was  not  the  proximate  cause  of  the  in- 
jury." 

As  is  stated  in  Houston,  etc.,  B.  Co.  v. 
Maxwell,  61  Tex.  Civ.  App.  85.  128  S.  W.  loc. 
dt  163: 

"Trouble  in  reference  to  this  matter  has  oft- 
times  arisen  in  not  distinguishing  a  condition 
from  a  cause.  'Conditioa  is  not  a  cause.'  Mar- 
ble V.  City  of  Worcester,  4  Gray  (Mass.)  309; 
XAne  V.  Johnson,  12  East,  648.  Where  there 
was  an  unnecessary  delay  in  a  voyage,  and  a 
iUp  encountered  a  storm  which  It  would  not 


have  encountered  but  for  the  delay,  held  that 
the  delay  was  not  the  proximate  cause  of  the 
damage  resulting  from  the  storm.  Daniels  v. 
Ballantine,  23  Ohio  St.  532,  13  Am.  Rep.  26a 
Doubtless  Mary  spoke  the  truth  when  she  said 
to  Jesus:  'If  Thou  badst  been  here,  my_  broth- 
er would  not  have  died.'  Still  it  was  sickness,  • 
and  not  the  absence  of  Jesus,  that  caused  the 
death  of  Lazarus." 

This  question  was  considered  by  this  court 
In  Cody  v.  Uisk,  187  Mo.  App.  327,  340,  171 
S.  W.  624,  629,  where  we  held  that  a  condi- 
tlOD  which  merely  brought  one  into  danger 
arising  from  another  cause  was  not  a  proxi- 
mate cause  of  the  injury.  This  court  there 
said: 

"In  Saxton  v.  Railroad,  98  Mo.  App.  *H,  602, 
72  S.  W.  717,  719,  the  court  held  that,  where  a 
persMi  was  caused  to  fall  in  alighting  from  a 
slowly  moving  train  hy  reason  of  a  sudden  and 
quick  jerk  thereof,  the  starting  of  the  train  be- 
fore such  person  had  time  to  get  off  was  not  the 
proximate  cause — that  the  sudden  jerk  was  the 
proximate  cause.  The  court  said:  'If  noth- 
ing else  except  the  slow  moving  of  the  train  be- 
fore be  had  time  to  leave  it  had  occurred,  the 
conclusion  is  Irresistible  that  the  accident  would 
not  have  happened.  The  failure  to  Md  the 
train,  at  most,  did  no  more  than  to  fumi^  the 
condition,  or  give  rise  to  the  occasion,  by  which 
the  injury  was  made  possible.' " 

See,  alsov  Foley  v.  McMahon,  114  Mo.  App. 
442,  90  S.  W.  113;  Kappes  t.  Brown  Shoe 
Co.,  116  Mo.  App.  154,  170,  90  S.  W.  1158. 

The  fact  of  the  taogs  pulling  loose  ttoia 
this  block  was  the  proximate  cause  of  plain- 
tiff's injury,  and  the  insufficiency  of  the  pow- 
er In  no  way  caused  or  had  aoything  to  do 
with  that,  though  it  caused  plaintiff  to  be  in 
the  danger  zone. 

[S]  The  court  also  erred  in  refusing  to  in- 
struct the  Jury  that  defendant  bad  a  right  to 
use  air  power  or  man  power  oiT  the  two  com- 
bined im  raising  these  blocks  from  the  steam 
vat,  provided  such  method  was  a  reasonably 
safe  one,  and  that  defendant  was  not  negli- 
gent In  using  a  comblnatipn  of  man  power 
and  air  power  in  so  doing  unless  such  meth- 
od was  not  reasonably  safe  and  a  proper 
method  of  doing  such  work.  To  hold  other- 
wise is  to  deny  the  master  tlie  right  to  con- 
duct his  business  In  his  own  way,  provided 
such  method  is  a  reasonably  safe  one.  Brad- 
ley V.  Railroad,  138  Mo.  293,  302,  39  &  W. 
763;  Gunning  v.  Cooperage  Ca,  178  Mo.  App. 
244,  165  S.  W.  1140;  Oody  v.  Losk,  187  Mo. 
App.  327,  342,  171  8.  W.  624. 

[•]  The  defendant  was  also  entitled  to  an 
instruction,  asked  but  refused,  on  the  as- 
sumption of  risk,  to  the  effect  that  plaintiff 
assumed  the  ordinary  dangers  Incident  to  his 
employment.  The  Jury  had  a  right  to  find 
that  plaintUTs  injury  was  purely  an  accident 
Incident  to  the  work  and  such  as  might  liap- 
pen  without  defendant  being  at  fault.  Thom- 
as V.  Railroad,  109  Mo.  187,  18  S.  W.  980. 

[7,  t]  On  account  of  the  foregoing  errors 
this  case  would  have  to  be  reversed  and  re- 
manded. After  a  careful  consideration,  how- 
ever, we  conclude  that  it  must  be  reversed 
absolutely,  and  for  two  reasons:  First,  there 
is  only  one  ground  of  negligence  alleged  om 
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whtchplalntiff  could  recover,  to  wit,  the  worn 
'  and  dull  condition  of  the  points.of  the  hooks 
fastening  Into  the  block,  thereby  causing  the 
hold  to  break.  There  is  no  evidence,  how- 
ever, sufficlQDt  to  sustain  this'  allegation. 
Plaintiff  admits  that  he  does  not  know  any- 
thing about  this,  as  he  did  not  observe  the 
cotidltion  of  the  tpngs  either  before  or  after 
the  accident.  The  operator  who  was  helping 
him  says  the  tongs  were  In  very  good  condi- 
tion in  this  respect.  This  is  all  the  evident 
on  this  point,  except  the  Inference  to  be 
drawn  from  the  t&ct  that  the  tongs  did  come 
loose  in  trying  to  lift  this  block.  _  That,  how- 
ever, under  the  evidence,  may  have  happened 
from  either  of  two  or  three  causes.  The 
block  Itself  may  have  been  rotten  or  "doty" ; 
the  operator  may  have  permitted  the  tongs 
to  take  hold  near  Vhe  edge  and  thus  pulled 
out;  or  the  hooks  may  have  been  dull.  No 
witness  knew  or  gave  any  facts  indicating 
which  of  such  causes  brought  about  this  ac- 
cident. No  physical  facts  were  testified  to 
indicating  the  cause.  The  plaintiff  says  the 
tongs  were  fastened  and  the  block  ready  to 
be  raised  when  he  commenced  the  work  of 
assisting.  He  could  not  see  the  condition  of 
the  block  or  the  kind  of  hold  the  tongs  had 
on  same  because  of  the  steam.  Second,  the 
burden  is  on  plalmtlff  to  show  defendant's 
.  negligence,  and  where,  as  here,  the  evidence 
shows  that  this  accident  may  as  well  have  re- 
sulted from  any  of  three  causes  mentioned, 
for  only  one  of  which  the  master  is  alleged 
to  be  liable,  and  which  of  these  was  the  real 
cause  of  the  accident  or  whether  there  was 
any  negligence  connected  therewith  is  left 
purely  to  conjecture,  plaintiff  cannot  recover. 
Coin  V.  Talge  Lounge  Co.,  222  Mo.  488,  121  S. 
W.  1,  25  L.  R.  A.  (N.  S.)  1179,  17  Ann.  Cas. 
888 ;  Trigg  v.  Ozark  Land  &  Lumber  Co.,  187 
Mo.  227.  86  S.  W.  222.  This  makes  It  un- 
necessary to  discuss  other  alleged  errors. 

The  result  is  that  the  case  must  Be  re- 
versed. 

COX,  P.  J.,  and  PARKINGTON,  X,  concur. 


OUDAHY  PACKING  CO.  v.  CHICAGO  A  N. 
W.  RY.  CO.    (No.  12497.) 

(Kansas  CSty  Court  of  Appeals.    Missouri. 

June  11,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  Cabbiers  iSsslSl— Oabbiage  op  Goods- 
Action  ON  Biu,  OF  Lading — Proof. 
In  a  shipper's  suit  against  a  railway  for 
damages  in  transit,  where  the  petition  atated 
that  «>r  the  consideration  of  certain  charges  to 
be  paid  to  the  road,  it  agreed  to  transport  and 
deliver,  and  then  set  up  the  bill  of  lading,  plain- 
tiff, having  chosen  to  found  his  action  on  imu- 
ance  of  a  bill  of  lading  instead  of  a  verbal  c<mi- 
tract  for  shipment,  was  bound  to  prove  it  as  a 
condition 'to  recovery. 

[Ed.    Note.— For    other    cases,    gee    Carriers, 
Cent  Dig.  §§  569-577,  593.] 


2.  Evidence  9=a69— Pbbsuicftions— -LAvranx- 
NKsa  OF  Business. 

An  interstate  carrier  is  entitled  to  the  pre- 
sumption that  its  'business  is  being  carried  on 
lawfully. 

[EW.    Note. — ^For   other   cases,   see   E}vidence, 
Cent.  Dig.  |  90.] 

3.  BVIDBNCB  ^S>09  —  ISStAVCE  OF  Bixj:,    OF 

Lading— Pbbsumption. 
In  a  shipper's  action  for  damages  in  transit. 
where  plaintiff  aflirmatively  alleged,  as  matter 
on  which  its  cause  of  action  was  based,  that  a 
bill  of  lading;  was  issued  for  the  shipment  and 
delivered  to  it,  which  was  denied  by  the  ans-wer, 
for  proof  of  issuance  of  the  bill  plaintiff  cannot 
substitute  the  presumption  that  since  the  Car- 
mack  Amendment  <Act  June  29.  1906,  c.  3591, 
§  7,  pars.  11,  12,  34  Stat.  595  [U.  S.  Comp.  St. 
1916,  §§  8604a.  S604aa])  to  Interstate  Commerce 
Act  I^b.  4,  1887,  c.  104,  |  20,  pars.  11,  12,  24 
Stat.  379,  directs  that  a  bill  of  lading  shall  be 
issued  by  the  initial  carrier,  it  will  be  presumed 
that  it  did  its  duty,  and  one  was  issued. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  {  90.] 

4.  Evidence  ®=»51    Pbebukptions. 

A  presumption,  not  being  the  best  evidence, 
and  poesibly  untrue  as  matter  of  fact,  is  bat 
a  substitute  for  lack  of  anythinj;  better,  and 
should  not  be.  indulged  when  evidence  of  the 
matter  presumed  is  at  hand. 

[EM.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  f  74.] 

6.  Evidence  fr=>78  —  Pbesuiiption  —  Sxip- 

PBESsiNG  Evidence. 
When  the  facts  are  known  to  a  party  in- 
voking a  presumption,  and  he  conceals  or  re- 
fuses to  state  them,  be  should  not  only  lose 
the  benefit  of  the  presumption  he  Invokes,  bat 
a  presumption  should  come  against  him  that  if 
he  disclosed  the  facts  they  would  be  coatrar? 
to  his  daim. 

[Ed.  Note.— For  other  cases,  see  Bividence. 
Cent  Dig.  §§  98,  lOO.J 

Appeal  from  Circuit  Court,  Jackson  Oonn-   ' 
ty ;  Daniel  E.  Bird,  Judge, 

Action  by  the  Cudahy  Packing  GcHnpany 
against  the  Chicago  &  Northwestern  Rallvay 
Company.  There  was  verdict  for  plaintllE, 
and  from  an  order  setting  It  aside  and  g^rant- 
Ing  new  trial,  plaintiff  appeals.    Affirmed. 

New,  Miller,  Camack  &  Winger,  P.  B. 
Reeder,  and  John  Taylor,  all  of  Kansas  City, 
for  appellant.  Sebree,  Conrad  &  Wendorff, 
of  Kansas  City,  for  respondent. 

ELLISON,  P.  J.  Plaintiff  Is  a  meat  pack- 
ing establishment  and  defendant  an  Inter- 
state carrier.  The  former  made  two  ship- 
ments of  meat  over  defendant's  road,  as  the 
Initial  carrier,  from  Sioux  City,  Iowa,  one  to 
New  York  and  the  other  to  .Massachusetta 
Each  arrived  at  destination  over  connect- 
ing carriers  in  a  damaged  condition,  and  this 
action  was  instituted  under  the  Interstate 
commerce  law,  resulting  In  a  verdict  for 
plaintiff,  which  the  court  set  aside  and  grant- 
ed a  new  triaL  Plaintiff  appealed  from  that 
order. 

The  petition  is  in  two  counts,  one  for  each 
shipment,  and  in  each  count  It  Is  alleged  that 
defendant  Issued  a  bill  of  lading  evidencing 
the  contract  of  carrla^,  and  that  plaintiff 
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was  tbe  legal  owner  and- holder  of  sucb  blUs. 
The  reason  for  granting  a  new  trial  is  stated 
In  the  order  to  be  that  there  was  no  evi- 
dence that  Mils  of  lading  were  issued.  .  Plaln- 
tlW  concedes  the  fact  to  be  as  stated  by  the 
court,  but  Insists'  that  a  bill  of  lading  was 
nl)t  necessary  to  maintaining  the  canse  of  ac- 
tion alleged.  That  part  of  the  Carmack 
Amendment  to  the  Interstate  Act,  applicable 
(section  20),  reads  as  follows: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point 
in  another  state  ahall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage,  or  injury 
to  snch  property  caused  by  it  or  by  any  com- 
mon carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  snch  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law." 

It  must  be  conceded  that  tbe  words  used  in 
this  section  are  of  a  mandatory  character, 
and  defendant  contends  that  they  are  em- 
phasized by  the  language  used  in  decisions 
of  the  Supreme  Court  of  the  United  States, 
especially  Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491,  33  Sup.  Ct  148.  67  L.  Ed.  314, 
44  I4.  R.  A.  (N.  S.)  257.  At  page  504  of  the 
opinion  In  that  case  (33  Sup.  Ct.  151)  It  is 
said  that  4»e  of  the  "dominating  features  of 
that  amendment"  Is  that: 

"It  affirmatively  requires  the  initial  carrier 
to  issue  'a  receipt  or  bill  of  lading  therefore,' 
when  it  receives  'property  for  transportation 
from  a  point  in  one  state  to  a  point  in  an- 
other.' " 

At  page  506  (33  Sup.  Ct.  152)  is  found  the 
expression  that: 

"It  [the  Carmack  Amendment]  embraces  the 
subject  of  the  liability  of  the  carrier  under  a 
bill  of  lading  which  he  must  issue  and  limits 
Iiis  power  to  exempt  himself  by  rule,  regula- 
tion or  contract." 

At  page  506  (33  Sup.  Ct  152)  It  is  said: 
"The  duty  to  issue  a  bill  of  lading,  and  the 

liability  thereby  assumed,  are  covered  in  full," 

ete. 

And  at  page  607  (33  Sup.  Ct  152),  in  speak- 
ing of  the  proviso  clause  of  the  section  ^hlch 
contlnnes  existing  remedies  and  rights  of  ac- 
tion, whether  under  state  statutes  or  the 
conunon  law,  limits  such  remedies  and  rights, 
thus  continued,  to  such  as  are  not  Incon- 
sistent with  the  provlsiona  of  tbe  act  To 
this  may  be  added  the  recent  case  of  Penn- 
sylvania R.  R.  Co.  v.  OUvlt  Bros.,  243  U.  S. 
574,  37  iSup.  Ct  468,  61  L.  Ed.  908,  decided  by 
that  court  April  30, 1917.  If  verbal  contracts 
for  interstate  shipments  may  be  made  and 
enforced  under  the  interstate  law,  will  not 
uniformity  cease?  And  wUl  not  full  room  be 
left  for  discrimination  and  thus  the  principal 
feature  of  the  statute  be  destroyed!  If  a 
shipper  desires  the  remedy  and  the  protec- 
tion provided  by  that  statute,  should  lie  not 


demand  a  blU  of  lading?  Bower^r,  It  ha^ 
been  ruled  by  several  state  courts,  In  line  ■ 
with  plaintiff's  suggestion,  that  the  Issuance 
of  a  bill  of  lading  is  "a*  mere  detail  require- 
ment," and  is  not  necessary  to  Interstate 
shipments  and  liability  under  the  Interstate 
law.  Aton  Piano  Co.-  v.  Railroad,  152  Wis. 
156,  139  N.  W.  743;  Gamble-Robinson  Co.  ,v. 
Union  Pacific  Railroad  Co.,  262  111.  400,  405, 
104  N.  B.  60«,  Ann.  Cas.  1916B,  89;  Interna- 
tional Watch  Co.  V.  Delaware,  Lackawanna 
&  W.  Railroad  Co.,  80  N.  J.  Law,  tfeS,  556,  78 
Atl.  49.  But  those  cases  are  not  like  the  one 
before  us.  Neither  of  them  purports  to 
have  been  instituted  and  based  on  a  bill  of 
lading,  while  in  the  present  case,  as  we  stat- 
ed at  the  beginning,  the  action,  as  disclosed 
by  the  petition,  is  founded  on  a  bill  of  lading 
issued  and  delivered  to  plaintiff. 

[1]  We  are  not  put  to  the  necessity  of  de- 
ciding this  questicm  in  this  case,  since  plain- 
tiff has  chosen  to  found  his  action  on  the 
Issuance  of  a  bill  of  lading.  Having  stated 
that  character  of  action,  it  is  necessary  to 
prove  it  For  a  party  cannot  sue.on  one 
cause  of  action  and  recover  qpon  another, 
even  though  they  relate  to  thie  same' subject- 
matter.  Cole  v.  Arpionr,  154  Mo.  3.33,  351,  55 
S.  W.  476:  Huston  v.  Tyler,  140  Mo.  252,  ,36 
S.  W.  654,  41  S.  W.  795;  Ingwerson  v.  Rail- 
road, 205  Mo.  328,  335,  103  S.  W.  1143; 
Koons  V.  St  Louis  Car  Co.,  203  Mo.  227, 
254,  101  S.  W.  49;  Roaring  Fork  Potato 
Growers'  Ass'n  v.  Clemons  Produce  Co.,  193 
Mo.  App.  653,  657,  658,  187  S.  W.  617.  But 
plaintiff  seeks  to  avoid  this  fundamental  rule 
by  the  claim  that  the  action  was  not  founded 
on  the  bill  of  lading.  But  manifestly  It  is. 
The  petition  states  that  for  "the  considera- 
tion of  certain  charges  to  be  paid  to  defend- 
ant" it  agreed  to  transport  and  deliver,  and  ' 
then  sets  up  the  bill  of  lading.  Meade  v. 
RaUroad,  183  Mo.  App.  353,  166  S.  W.  1116; 
Lamy  Mfg.  Co.  v.  Railroad,  182  S.  W.  131. 
But  plaintiff  has  endeavored  to  excuse  itself 
from  proof  by  invoking  a  presumption,  1.  e.,- 
that  since  the  interstate  statute  directs  that 
a  bill  of  lading  shall  be  Issued  by  tbe  initial 
carrier,  it  will  be  presmu^  that  It  did  its 
duty  and  one  was  issued.  The  following 
cases  on  presumptions  are  cited  in  support 
of  this:  Clnn.  &  Tex.  Pac.  By.  Co.  v.  Rank- 
In,  241  U.  S.  319,  327,  36  Sup.  a.  555,  60  L. 
Ed.  1022,  L.  R.  A.  1917A^  263;  Bank  of  TJ. 
S.  V.  Dandrldge,  12  Wheat  64,  69,  70,  6  L. 
Ed.  552;  Kilox  Co.  v.  Ninth  Nat  Bank,  147 
U.  S.  91,  97,  13  Sup.  Ct  267,  37  L.  Ed.  93 ; 
Maricopa  &  Phoenix  R.  R.  v.  Arizona,  156  U. 
S.  347,  351,  15  Sup.  a.  391,  39  L.  Ed.  447; 
Sun  Pub.  Co.  V.  Moore,  183  U.  .S.  612.  649, 
22  Sup.  a.  240,  46  U  Ed.  366.  We  think 
those  cases  are  not  applicable.  The  first  is 
the  only  one  specially  referred  to.  There 
the  defendant  railroad  pleaded  it  had  duly 
filed'  its  schedule  of  rates,  etc.,  and  the  state 
trial  court  (241  U.  S.  323,  36  Sup.  Ct  555, 
60  L.  Ed.  1022,  L.  R.  A.  1917A,  265)  said  that 
it  bad  no  dout>t  -tliat  were  the  railroad  de- 
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fendant  oharged  with  a  Tlolatioa  of  the  Inter- 
state commerce  law  a  presumption  in  favor 
of  Its  compliance  would  arise,  but  as  the  rail- 
road pleaded  Its  compliance  as  a  matter  of 
defense,  no  presumption  would  arise  in  its 
behalf  and  it  should  prove  It.  The  Court  of 
Civil  Appeals  of  Tennessee  (approved  by  the 
Supreme  Court),  in  affirming  the  trial  court, 
said  (242  U.  S.  324,  36  Sup.  Ct.  567,  60  Jj. 
Ed.  1022,  t..  H.  A.  1917A,  265)  that: 

"It  hardlj  appears  debatable  to  ns  that  it  was 
incumbent  upon  the  railroad  company,  in  this 
case,  in  the  present  state  of  the  pleadings,  to 
show  by  proof  tfiat  it  had  met  the  requirements 
of  the  Interstate  Commerce  Act,  and  this  bur- 
den it  failed  to  carry,  and,  havinif  failed  to  do 
so,  it  cannot  rely  upon  presumption." 

In  reference  to  this,  the  Supreme  Court 
of  the  United  States  refused  to  consider 
whether  the  question  was  controlled  by  the 
pleadings;  Mr.  Justice  McReynolds  saying 
(242  U.  S.  326,  36  Sup.  Ct  658,  60  h.  Ed.  1022. 
U  R.  A.  1917A,  265) : 

"The  state  courts,  treating  the  bfll  of  lading 
as  properly  in  evidence,  undertook  to  determine 
its  validity-  and  effect  We  need  not  therefore, 
consider  the  mooted  questions  of  pleading.  The 
shipment  being  interstate,  rights  and  liabilities 
of  the  parties  depend  upon  acts  of  Congress,  the 
bill  of  lading,  and  common-law  rules  as  accept- 
ed and  applied  in  federal  tribunals." 

[2,3]  As  stated  in  New  York  Central  & 
Hudson  B.  R.  Co.  v.  Beaham,  242  U.  S.  148, 
37  Sup.  Ct  43,  61  L.  Ed.  210,  an  interstate 
carrier  is  entitled  to  a  presumption  tliat  "its 
business  is  being  carried  on  lawfully."  But 
that,  and  like  holdings,  do  not  touch  the 
question  before  us.  Here  the  plaintiff  has 
affirmatively  alleged,  as  the  matter  upon 
which  its  cause  of  action  is  based,  that  a  Ull 
of  lading  was  issued  for  the  meat  and  deliv- 
ered to  it;  and  this  was  denied  by  the  an- 
swer. In  such  circumstances  it  cannot  sut>- 
stitute  a  presumption  for  proof. 

[4]  There  is  another  reason  why  plaintiff 
should  not  be  allowed  a  presumption  and  that 
is,  it  had  the  proof  in  hand  and  had  no  neces- 
sity for  invoking  substitutionary  matter.  A 
presumption  is  not  the  best  evidence ;  it  may 
not  be  true  as  a  matter  of  fact.  It  Is  but  a 
substitute  for  lack  of  anything  better.  It 
should  not  be  indulged  when  evidence  of  the 
matter  presumed  is  at  hand.  1  Greenleaf 
on  Bv.  f  82.  If  a  litigant  tenders  an  affirma- 
tive issue  as  his  cause  of  action,  and  has  the 
proof  in  his  pocket,  may  he  suppress  it,  re- 
main silent  and  depend  upon  a  presumption? 
The  courts  in  this  state  hnye  answered  that 
in  the  negative.  Fifth  Third  Nat.  Bank  v. 
McCrory,  191  Mo.  App.  295,  297,  298,  177  S. 
W.  1058;  Mockowik  v.  Railroad,  196  Mo.  5.50, 
571,  94  S.  W.  256.  In  the  latter  case  the 
Supreme  Court  said  that  the  plaintiff  of  all 
men  knew  what  the  facts  were,  and,  having 
declined  to  speak,  he  should  not  be  allowed 
to  invoke  the  aid  of  a  friendly  presumption. 
In  Erhart  v.  Dietrich,  118  Mo.  418,  427,  24 
S.  W.  188,  191.  it  is  said  that: 

"Presnmptions  serve  a  most  useful  and  indis- 
pensable part  in  the  correct  decision  of  many 


Questions,  but  they  are  ont  of  place,  token  (M 
act*  are  knotcn,  or  are  admitted."    (Italics  noC 
ours.) 

[6]  And  we  may  add  to  this  that  when  tb« 
facts  are  known  to  the  party  invoking  tlie 
presumption  and  concealed  by  him,  or  he  re- 
fuses to  state  them,  he  should  not  only  nAt 
have  the  benefit  of  the  presumption  he  in- 
vokes, but  a  presumption  should  come  against ! 
him,  that  if  he  disclosed  the  facts  tliey 
would  be  contrary  to  his  claim.  "It  is  cer- 1 
tainly  a  maxim,"  said  Lord  Mansfield  in 
Blatch  V.  Archer,  i  Cowp.  63,  "that  all  evi- 
dence is  to  be  weighed  according  to  the  proof, 
which  it  was  in  the  power  of  one  side  to 
have  produced,  and  in  the  power  of  the  other 
to  have  contradicted."  To  the  same  effect 
is  McDonough  v.  O'Nlel,  113  Mass.  92,  96, 
and  Lawson's  Presumptive  Evidence,  i  153. 

From  these  considerations  It  is  onr  opin- 
ion that  plaintiff  should  have  proven  the 
issuance  to  it  of  bills  of  lading  for  the  ship- 
ments, and  that  the  trial  court  did  not  err 
In  granting  a  new  triaL    AU  concur. 


TERMINAL  ICB  &  POWER  00.  ▼.  COM- 
MERCIAL FIRE  INS.  bo.     (No.  11667.) 

(Kansas    City    Court    of    Appeals.      MissoorL 

April  30,  1917.     On  Rehearing, 

July  2,  1917.) 

iNStJBANCB    «=»828(14)  —  FOKrEITtJB*  —  FORK- 
CU>ST7BB  PBOCEEDINOS. 

A  fire  insurance  policy  provision  that  it 
with  insured's  knowledge,  foreclosure  proceed- 
ings were  commenced,  ue  policy  should  become 
void,  was  not  applicable  where  policy  was  is- 
sued after  publication  of  foreclosure  notice; 
that  clause  not  applying  to  conditions  existiiig 
at  tiifle  of  the  Issuance  of  the  policy,  but  relat- 
ing only  to  breaches  occurring  after  issuance  o( 
the  policy. 

[Ed.  Note. — For  other  cases,  see  Insaranc«h 
Cent  Dig.  U  81&-817.1 

Appeal  from  Circuit  Court,  Jadkson  Coun- 
ty; Allen  C.  Southern,  Judgfe 

Action  by  the  Terminal  Ice  &  Power  Com- 
pany against  the  Commercial  Fire  Insurance 
Company.  From  Judgment  for  defendant 
plaintiff  appeals.  As  to  first  count  of  plain- 
tiff's petition,  judgment  reversed  and  re- 
manded, and  as  to  second  ootmt  affirmed. 

For  former  decision,  see  187  S.  W.  669. 

Lathrop,  Morrow,  Fox  &  Hoore^  of  Kansas 
City,  for  appellant  Fyke  &  Snider,  of  Kan- 
sas CXty,  for  respondent 

BLAND,  J.  This  is  a  companion  case  to 
Terminal  Ice  &  Power  Co.  v.  American  Fire 
Insurance  Co.,  194  8.  W.  722,  decided  at  thU 
term.  However,  the  policy  of  tnaaraiMie  in- 
volved in  this  case  was  issued  on  Jnne  13, 
1913,  about  six  days  after  the  notice  of  fore- 
closure had  been  published.  The  provision  of 
the  policy,  "if  with  the  knowledge  of  the  in- 
sured foreclosure  proceedings  be  commenced, 
or  notice  given  of  the  sate  of  any  property 
covered  by  this  policy  by  virtue  of  any  mort- 
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sage,  or  tnist  deed,"  the  p4dlcy  shall  become 
▼old,  la  not  applicable  to  thla  caBe,  for  the 
reason  that  that  claiwe  could  not  apply  to 
any  conditions  which  existed  at  the  time  of 
the  Issuance  of  the  policy,  and  the  policy  be- 
came void  only  for  breaches  occurring  after 
tbe  policy  was  Issued.  Orient  Insurance  Co. 
V.  Burma  (Ky.)  63  S.  W.  453;  Cooledge  V.  In- 
surance Co.,  67  Vt  14,  30  Atl.  79& 

The  Judgment  In  this  case  la  therefore  re- 
versed, and  tbe  cause  remanded.    All  concur. 

On  Rehearing. 

The  parties  to  this  salt  hare  Joined  in  a 
request  to  the  conrt  to  modify  the  opinion 
Iieretn  for  the  reason  that  the  suit  was 
brought  on  two  policies  of  InsuraAce ;  one  of 
said  policies  being  dated  June  13,  1913,  for 
tbe  sum  of  $1,000,  and  the  other  being  dated 
May  19,  1913,  for  the  sum  of  $1,500.  The  lat- 
ter policy  was  Issued  before  foreclosure  pro- 
ceedings were  oommenced,  and  therefore  Is 
subject  to  the  rule  laid  down  by  this  court  In 
the  case  of  Terminal  Ice  &  Power  Co.  v. 
American  Fire  Insurance  Co.,  l94  S.  W.  722. 

In  writing  the  original  opinion  In  this  case 
the  court,  by  the  briefs  filed  In  this  cose,  was 
erroneously  led  Into  the  Idea  that  this  suit 
was  uptm  one  fire  Insurance  policy  issued 
June  13,  1913. 

In  accordance  with  tbe  request  of  tbe  par- 
ties hereto  it  is  ordered  that  the  Judgment 
of  tbe  lower  court  covering  the  first  coimt  of 
platntUTs  petition  be  reversed  and  r^nanded. 
The  Judgment  of  .the  lower  court  in  reference 
to  the  second  count  of  plaintiff's  petition  is 
affirmed. 


CLARK  V.  LONG.     (No.  12484.) 

(Kansas  Oity  Court  of  Appeals.    Missouri. 

Uay  21,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  Appbal  and  Bbbob  «=3854(6)— GsARTiifo 
New  Tblvl — Gbounds  Considebed. 

We  are  required  to  sustain  tbe  action  of  the 
trial  court  in  granting  a  new  trial  upon  any 
graand  that  may  appear. 

[£d.  Note.— For  other  casae,  see  Appeal  and 
£rror.  Cent.  Dig.  fi  3423,  3424.] 

2.  Masteb  and  Sebvaitt  «=>285(1)— OAt78E  or 
Death  or  Skbtant— Eviobncb  — Qckstion 

FOB   JUBY. 

In  an  action  against  employer  to  recover  for 
death  of  a  servant,  evidence  held  sufficient  on 
demarrer  to  show  that  tbe  board  which  struck 
and  killed  intestate  came  from  the  bailding  mi- 
der    construction. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1008.] 

8.  Mastxb  ai>0  SmvART  «3>276<2>- Causk  or 
Dkath  or  Sekvant  —  £^idehox  —  Snm- 

CIENCT. 

It  was  not  necessary  that  there  be  any  di- 
rect evidence  as  to  where  the  board  came  from 
that  atmck  and  kiUed  intestate. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {$  961,  959.] 


4.  Tbiai.  «=»156<8)— DiactrBXEB  to  Bvidkhoe— 

CONSIDEBATIOR. 

On  demurrer  to  the  evidence  plaintiff  was 

entitled  to  every  reasonable  inference  from  the 

evidence  taken  in  the  light  most  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  i  356.] 

5.  Masteb  AND  Servant  «=9201(1)— Death  or 
Sebvart— Nboliobnoe  or  Fb]:.ix>w  Sbbvant. 

If  the  board  which  killed  plaintifirB  inteatate 
was  left  in  a  dangerous  situation  by  fellow  serv- 
ants, there  coold  be  no  recovery  unless  defend- 
ant employer  or  his  foreman  negligently  failed 
to  discover  and  remedy  the  dangerous  situation. 
[£jd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  515.] 

6.  Masteb  and  Sebvant  ®s3278(14)— Death 
OF  Sebvaniv-Nequqencb— Evidence— Suf- 
ficiency. 

In  an  action  against  an  employer  to  recover 
for  death  of  an  employ^,  evidence  held  suffident 
to  warrant  a  jury  finding  that  defendant  and 
his  foreman  did  discover  the  board  which  fell 
and  killed  intestate  in  time  to  have  removed  it. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  §  966.] 

7.  Masteb  and  Sebvant  ®=»125(1)— PwsCAtr- 
tions  Aoainbt  Injubt— Duty  of  Masteh— 
Neouoence. 

Where  the  master  and  his  foreman  knew 
that  timbers  had  been  piled  in  a  dangerous  and 
negligent  manner,  it  was  their  duty  to  remedy 
the  situation,  and  they  were  clearly  negligent 
in  not  so  doing. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  243.] 

8.  Master  and  Servant  «=9258(1)  —  Nkou- 
gkkce— Supficiehoy  on  Dbuurbeb. 

In  an  action  against  an  employer  for  wrong- 
ful death  of  a  servant,  the  petition  charging  neg- 
ligence was  good  on  demnrrer,  although  charging 
negligence  generally. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  816.] 

9.  M!asteb  and  Sebvant  <S=>264(4)— Injtjby— 

PI.EAD1KO   AND   PBOOP— NEGLIGENCE. 

In  an  action  against  an  employer  for  wrong- 
ful death,  the  allegation  of  negligence  held  suf- 
ficiently broad  to  permit  proof  that  defend- 
ant negligently  permitted  the  board  which  killed 
intestate  to  &11. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  866.] 

10.  PLEADING  «=»426(3)— Objections  Waived 

BY   ANSWBBINO— iNOBriNITENBSS. 

E'rroneous  overruling  of  defendant's  motion 
to  strike  amended  petition  for  failure  to  comply 
with  order  requiring  it  to  be  more  definite  and 
certain  was  waived  by  answering  and  going  to 
trial  upon  the  merits. 

[Ed,    Note^— For   other   cases,   see  Pleading, 
Cent.  Dig.  i  1426.] 

11.  Mabteb  AND  Sebvant  «=>291(13)— Injtjby 
TO  Servant— Trial — Instructions. 

An  instruction  was  not  subject  to  objection 
as  permitting  recovery  on  a  mere  guess  whether 
the  board  which  Iciiled  intestate  feU  from  the  top 
of  the  dormer  window  or  from  the  scaffold, 
where  the  only  reasonable  inference  from  the 
evidence  was  that  the  board  fell  from  one  of 
such  places,  which,  if  true,  would  make  defend- 
ant liable,  provided  he  was  negligent. 

£Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1145.] 

12.  Triajl  <S=9253<4)— Instbuctions  —  Ionob- 
iNo  Issues. 

An  instruction  which  did  not  require  the 
jury  to  find  that  the  boards  piled  upon  the  doi^ 
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mer  window  or  ac&ffold  were  negligently  permit- 
ted to  remain  there  after  they  were  or  could 
have  been  discovered  was  erroneons,  although  it 
required  the  jury  to  find  that  the  defendant  did 
not  exercise  ordinary  care  to  prevent  the  board 
which  killed  intestate  from  falling. 

13.  Tbial  ©=295(1)  —  Instructions  —  Suffi- 
ciency. 

All  instructions  given  for  both  parties  must 
be  read  together,  and  If,  when  so  read,  they  fair- 
ly state  the  law,  they  are  suliicient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  703,  704,  713,  714,  717.] 

14.  Teial  <S=296(3)— Cube  of  Onb  Ihbtboc- 

TION   BY  OlHEBS. 

In  an  action  for  wrongful  death  of  defend- 
ant's servant,  failure  of  plaintiff's  instruction  to 
require  a  finding  that  it  was  negligence  on  the 
part  of  defendant  to  have  permitted  the  boards 
(one  of  which  fell  and  killed  intestate)  to  remain 
at  the  places  given  was  merely  an  omission 
which  was  supplied  by  instructions  in  behalf 
of  defendant  requiring  findings  that  defendant 
failed  to  do  what  a  reasonably  careful  man 
would  have  done  under  the  same  circumstances, 
and  that  intestate  was  not  killed  by  accident  as 
therein  defined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  709.] 

16.  Death  <8=»90(1)  —  Dajcaoks  —  Excessivk 
Dauaoes. 
In  an  action  for  wrongful  death,  a  verdict  as 
finally  reduced  to  (7,500  was  not  excessive, 
where  deceased,  who  left  a  widow  and  three  chil- 
dren, was  38  years  old,  in  good  health,  and  earn- 
ing $5  per  day  in  his  trade  at  the  time  of  his 
death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 

Appeal  from  Circuit  Ck>urt,  Jackaon  Coun- 
ty;  wmiam  O.  Thomas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Marguerita  Clark  against  John 
C.  Long.  From  an  order  granting  a  new 
trial,  plaintiff  appeals.  Reversed  and  re- 
manded, wltb  directions  to  reinstate  ver- 
dict for  plaintiff. 

Hogsett  &  Boyle,  of  Kansas  City,  for  ap- 
pellant Rees  Turpln,  of  Kansas  Olty,  for 
respondent. 

BLAND,  J.  Shortly  after  1  o'clock  of 
October  28,  1915,  deceased  was  struck  and 
killed  by  a  1x6  board  falling  from  a  building 
under  construction  by  defendant  Subse- 
quently the  widow  of  deceased  brought  this 
suit,  recovering  for  his  death  the  sum  of 
$10,000,  which  was  afterwards  reduced  to 
$7,500  by  reason  of  a  voluntary  remittitur  of 
$2,500  being  entered  by  plaintiff.  The  court 
granted  a  new  trial,  assigning  as  a  reason 
therefor  that  it  erred  In  giving  Instruction 
No.  1  on  behalf  of  plaintiff,  and  plaintiff  ap- 
pealed. 

[1]  We  are  required  to  sustain  the  action 
of  the  trial  court  In  granting  a  new  trial 
upon  any  gronnd  that  may  appear,  and  for 
this  reason  we  take  up  all  the  several  points 
raised  by  respondent  urging  that  the  court 
properly  granted  the  motion  for  a  new  trial. 

Respondent  makes  the  point  that  a  demur- 


rer to  the  evidence  should  have  been  sus- 
tained. Taking  the  evidence  In  its  most 
favorable  light  to  the  plalntUf,  it  Shows  that 
the  defendant  was  a  building  contractor  con- 
structing in  the  southern  part  of  Kansas  City. 
Mo.,  a  residence  located  upon  a  high  point  in 
a  thinly  built  up  portion  of  the  city,  with- 
out oWmctlons  to  cut  off  the  wind;  that 
defendant's  foron^in,  one  Marra,  was  in 
charge  of  all  the  men  working  upon  the 
building  at  the  time.  About  11  a.  m.  of  the 
day  of  the  accident  the  foreman  placed  the 
deceased  in  an  areaway  on  the  north  side  of 
the  building  to  lat  stone,  and  deceased  was 
performing  the  work  assigned  him  at  the 
time  he  was  struck  and  kUled.  The  frame- 
work of  the  building  had  been  completed, 
and  the  siding  on  the  north  wall  and  the 
sheeting  on  the  roof  had  been  almost  finished. 
There  was  a-ecaffold  along  the  north  side  of 
the  building  over  the  place  where  the  de- 
ceased was  working  20  feet  in  height  and 
80  feet  long  and  having  a  platform  20  Indi- 
es in  width.  This  scaffold  naturally  vibrated 
by  reason  of  the  fact  that  the  lookoats  com- 
posing the  same,  that  is,  the  crosspleces  up- 
on which  the  platform  rested,  were  not  in 
any  way  fastened  to  the  building.  There  had 
been  a  high  wind  blowing  all  that  day  and  on 
the  day  previous.  The  wind  was  of  such 
velocity  that  it  was  difficult  for  a  man  to 
end  up  a  1x6  board  against  it  This  wind 
caused  a  considerable  vibration  of  the  scaf- 
fold. There  were  two  dormer  windows  pro- 
truding north  ui>on  the  roof,  about  12  feet 
apart  The  sheeting  of  this  roof  bad  been 
completed  west  of  the  west  dormer  window 
and  between  the  dormer  windows  up  to  the 
tops  of  the  same,  but  there  bad  been  no 
sheeting  on  the  roof  east  of  the  east  dormer 
window,  which  extokded  about  10  or  12  feet 
to  the  east  edge  ot  the  roof.  The  material 
being  used  for  the  siding  and  sheeting  was 
lx6's,  from  10  to  16  feet  in  length.  This 
material,  when  taken  on  the  scaffold  to  be 
nailed  to  the  building,  was  sawed  up  Into 
shorter  pieces  to  be  fitted-  Into  place,  and 
this  process  of  sawing  was  In  frequent  use 
in  fitting  the  sheeting  on  the  roof,  as  the 
Joints  had  to  be  broken  In  order  to  give  the 
roof  stability  and  rigidity. 

Atx>ut  8  o'clodt  on  the  morning  of  the 
accident  defendant's  workmen  Barnes  and 
Warren  went  onto  the  scaffold  and  started 
to  nail  boxing  onto  the  building.  Tbey 
worked  there  probably  a  couple  of  hours,  and 
possibly  some  longer.  Barnes  testified  that 
the  material  they  were  uMng  ran  from  10  or 
12  or  14  or  16  feet  In  length ;  that,  as  well  as 
he  could  remember,  the  IxO's  they  took  up 
on  the  scaffold  that  morning  were  16  feet,  but 
that  he  did  not  charge  his  memory  with  It; 
that  they  might  have  been  a  couple  of  feet 
shorter.  He  stated  that  whea  they  finished 
they  left  two  pieces  of  1x6*8  on  the  scalFold, 
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and  lie  ttaougbt  tbat  one  of  them  had.  not  been 
sawed,  and  the  other  one  had  2  or  3  feet 
cut  ok.  The  evidence  shows  that  no  one 
dse  worked  upon  this  scaffold  after  Barnes 
and  Warren  left  It  about  10  a.  m.,  or  shortly 
thereafter. 

The  erldence  farther  shows  that  defend- 
ant's workmen  Berry  and  Harper  first  b^an 
nailing  the  sheeting  on  the  roof  betwe^i  11 
and  11:30  a.  m.,  and  that  In  working  they 
laid  their  pieces  of  1x6  on  the  east  dormei^ 
window,  and  when  they  quit  at  noon  there 
were  about  12  pieces  of  1x6  8  feet  in  length 
and  one  piece  16  or  18  feet  long  lying  loose 
across  this  dormer  window.  The  evidence 
shows  that  the  east  dormer  window,  while  not 
ccHnpleted,  was  of  a  substantial  frame  con- 
stnictlon  about  3  feet  8  Inches  In  width,  and 
tbat  It  was  5%  feet  in  height  at  Its  extreme 
north  »id,  and  the  top  ran  back  Into  the  roof 
and  adjoined  the  same  some  distance  below 
the  comb  of  the  roof.  The  length  of  this  dor- 
mer Is  i\ot  given.  The  evidence  shows  that  the 
deceased  worked  directly  under  the  east  dor- 
mer window  where  the  lx6's  were  piled, 
and  directly  under  the  place  where  the  IxC's 
were  piled  on  the  scaffold.  No  witness  saw 
where  the  1x6  which  struck  plaintiff  came 
from;  the  only  testimony  on  this  point 
being  that  of  a  witness  who  stated  that  he 
saw  the  piece  in  the  air  immediately  before 
it  struck  the  deceased.  The  piece  that  stmek 
the  deceased  was  estimated  by  some  Witness- 
es from  6  feet  to  6  feet  4  Inches  In  length, 
and  by  another  witness  from  8  to  9  feet  In 
Imgth,  and  the  evidence  shows  that  it  was  a 
new  piece  of  timber  without  any  nail  holes 
In  It  or  anything  else  about  It  to  Indicate  that 
It  had  been  used. 

There  were  nine  persons  working  upon  the 
building,  and  the  presence  of  all  were  ac- 
counted for  at  the  trial,  and  none  of  them 
dislodged  the  piece  of  Umber  tbat  struck  the 
deceased.  At  the  time  of  the  accident  there 
were  two  persons  upon  the  north  roof  of  the 
building.  One  was  the  witness  Berry,  who 
had  his  back  turned  toward  the  north  and 
was  going  up  the  roof  toward  the  south,  and 
had  reached  at  least  the  top  of  the  dormer 
window,  if  he  had  not  proceeded  further. 
He  did  not  see  anything  fall  from  the  dormer 
window,  nor  is  It  reasonable  to  presume 
that  be  was  in  a  position  where  he  conMl  see 
a  piece  fall  from  there  If  It  did,  as  he  had  his 
back  to  the  dormer  window. 

The  witness  Harper  was  standing  on  the 
floor  of  the  attic  on  the  east  side  of  the  dor- 
mer window  with  his  head  protruding 
through  the  rafters  about  18  inches  above 
them.  He  testified  that  he  did  not  see  any 
timber  fall  from  the  dormer.  However,  he 
stated  that  he  thought  he  was  facing  the 
north  when  the  acddent  occurred,  but  he  did 
not  state  positively  that  he  was  so  facing. 
The  evidence  Is  not  conclusive  that  he  would 
have  seen  a  timber  fall  from  the  top  of  the 
dormer  had  one  so  fallen  at  the  timei  as  from 


the  exhibits  that  appear  In  the  record  it 
would  seem  that  the  top  of  his  head  would 
have  been  below  the  top  of  the  dormer  win- 
dow, aside  from  the  fact  that  the  evidence 
is  not  positive  that  he  was  looking  toward 
the  north  at  the  time. 

Between  the  time  that  Barnes  and  War- 
ren bad  quit  work  upon  the  scaffold,  about  10 
a.  m.,  or  shortly  thereafter,  and  the  time 
plaintiff  was  Injured,  no  one  had  worked  ui)- 
on  the  scaffold.  The  testimony  further  shows 
that  the  duties  of  the  foreman,  Marrs,  took 
him  over  the  building  constantly,  and  he 
testified  that  he  was  on  the  scaffold  about 
10:30  of  the  morning  of  the  accident  when 
Warren  and  Barnes  were  working  upon  it 
He  also  stated  that  at  that  time  the  two  dor- 
mer windows  were  in  full  view.  The  fore- 
man again  went  to  the  north  side  of  the 
building  at  11  a.  m.,  at  which  time  he  put  de- 
ceased to  work.  At  this  .time  we  conclude 
from  the  testimony  that  Barnes  and  Warren 
had  left  the  scaffold  leaving  the  lx6*s  there- 
on, which  were  In  full  view  of  the  foreman. 
The  evidence  further  shows  that  the  defend- 
ant himself  came  on  the  work  about  10  a. 
m.  on  the  morning  of  the  accident  De- 
fendant testified  that  he  "looked  the  Job 
over  Inside  and  ont,"  bnt  fie  stated  that  he 
did  not  get  up  on  top  of  the  building  or  the 
acxtt<AA',  "that  in  a  general  way  he  took 
notice  of  the  work  the  men  were  doing  on  the 
roof  and  how  far  the  work  had  progressed; 
that  he  saw  a  pile  of  lie's  lying  across  both 
dormer  windows."  However,  he  contended 
that  there  were  no  short  pieces  of  1x6  lying 
across  the  east  dormer,  but  said,  if  there  had 
been  any  there,  that  It  would  have  been  dan- 
gerous, as  they  would  have  been  liable  to 
blow  off  and  injure  anybody  that  might  be 
working  on  the  ground  below. 

[2-4]  In  urging  that  a  demurrer  to  the  evl« 
dence  should  have  been  sustained,  respondent 
makes  the  point  that  there  Is  no  evidence 
to  show  where  the  timber  that  struck  de- 
ceased came  from.  It  Is  not  necessary  that 
there  be  any  direct  evidence  as  to  where  the 
timber  came  from,  that  Is,  that  some  witness 
saw  It  blow  or  fall  off  from  some  particu- 
lar place  and  strike  the  deceased.  Where 
the  circumstances  of  a  case  are  like  this- 
plaintiff  is  entitled  to  every  reasonable  in- 
ference that  the  evidence,  taken  In  its  most 
favorable  light  to  plaintiff,  shows.  There  Is 
no  evidence  that  there  were  any  lx6'8  at 
any  place  on  this  building  except  upon  the 
scaffold  and  the  two  dormer  windows.  There- 
fore there  Is  but  one  inference  to  be  drawn 
from  the  facts,  and  that  Is  that  the  1x6  that 
struck  the  deceased  came  from  one  ot  titese 
places. 

Respondent  says  that  the  dimensions  of  the 
1x6  that  struck  the  deceased  do  not  corre- 
spond with  the  dimensions  of  the  pieces  ot 
timber  lying  on  the  scaffold  or  on  the  east 
dormer  window.  However,  we  are  unable  to 
•svee  with  respondent  on  this  point.    One 
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Witness  testified  that  the  piece  of  timber  that 
struck  the  deceased  was  8  or  9  feet  In  length, 
and  there  was  other  testimony  that  there 
were  12  pieces  of  1x6  upon  the  dormer  win- 
dow that  were  8  feet  in  length.  Witness 
Barnes  testified  that  when  they  quit  work  on 
the  scaffold  that  they  left  on  It  two  pieces  ot 
1x6.  His  testimony  on  this  point  Is  as  fol- 
lows: 

"They  were  using'  lx6's  for  sbeetlng  on  the 
roof  at  the  time  of  the  accident.  They  ran  10 
or  l2  or  14  or  16  feet  in  lengths;  that  is  the 
lengths  we  got  We  had  to  cut  them  off  around 
those  dormer  windows  and  hip  roof  into  all 
lengths.  As  well  as  I  remember,  the  lz6'8  we 
took  up  on  the  scaffold  that  morning  were  16 
feet.  I  am  not  positive  about  it;  I  didn't  just 
charge  my  memory  with  It.  As  near  as  I  re- 
member, it  was  16-foot  stuff,  but  It  might  have 
been  a  couple  of  feet  shorter.  Q.  Did  you  leave 
any  pieces  of  1x6  up  there  when  you  got 
through?  A.  We  didn't  use  all  that  we  took  up: 
there  was  one  whole  one,  and  I  think  they  had 
cut  probably  2  or  3.  feet  off  the  other,  but  1  was 
working  over  here,  and  I  had — over  this  man  be- 
fore the  stone  mason  went  in  there,  and  I  had  let 
a  little  block  drop  down  before,  and  they  hol- 
lered, and  I  was  very  careful  to  keep  the  scaf- 
fold clear  of  stuff,  and  I  remember  definitely 
my  piling  these  1x6'b  across  the  lookout  so  they 
would  be  perfectly  safe  when  I  went  off  the 
scaffold." 

The  testimony  of  this  witness  shows  that 
they  were  using  pieces  of  1x6  as  short  as  10 
feet,  and  he  did  not  remember  the  length  of 
the  pieces  that  they  took  upon  the  scaffold, 
but  thought  they  were  16  feet  in  length, 
though  they  might  have  been  a  couple  of  feet 
shorter,  and  that  one  of  the  pieces  they  left 
probably  had  2  or  8  feet  cut  off.  This  would 
make  the  pieces  left  from  11  to  14  feet  in 
length,  provided  they  were  14  feet  long  In  the 
beginning,  which  from  the  testimony  of 
the  witness  is  not  at  all  certain,  and  they 
may  have  been  even  shorter  than  14  feet. 
Aside  from  this,  the  evidence  shows  that  Ber- 
ry  went  upon  the  scaffold  immediately  after 
the  accident  before  the  conditions  on  the 
scaffold  had  been  changed  in  any  respect,  and 
found  two  or  three  lx6's  about  4  feet  in 
length.  This  evidence  tends  to  show  that 
Barnes  was  mistaken  when  he  said  he  left 
only  two  pieces  on  the  scaffold,  possibly  from 
11  to  14  feet  and  from  13  to  16  feet  in  length, 
resiwctively.  There  were  evidently  pieces 
of  1x6  on  this  scaffold  that  Barnes  did  not 
charge  his  memory  with.  We  think,  In  view 
of  the  foregoing  evidence  and  of  the  fact 
that  there  was  no  evidence  that  there  were 
lx6's  on  this  building  except  on  the  dormer 
windows  and  the  scaffold,  the  Jury  would  be 
Justified  from  the  testimony  in  finding  that 
the  material  carried  upon  the  scaffold  by 
Barnes  and  Warren  was  a?  short  as  10  feet 
in  the  beginning;  that  they  had  been  sawed 
into  varying  lengths,  and  four  or  five  pieces 
left  there.  Under  the  circumstances  su(A  as 
Id  the  case  at  bar,  the  Jury  has  a  right  to 
aUow  for  a  small  discrepancy,  if  there  be 
any,  and  it  had  a  right  to  find  that  the  board, 
estimated  by  Barnes  to  have  been  possibly 
11  feet  long,  was  actually  8  feet  long,  in  Ytow 


of  the  fact  that  the  dimoislons  given  'were 
mere  estimates  or  guesses,  and  there  was  no 
evidence  that  there  were  any  such  boards  at 
any  place  except  on  the  dormers  and  tbe 
scaffold.  Swigart  t.  liusk,  182  S.  W>  loc  dt. 
141. 

[i,  6]  BespondMit  also  makes  the  point  that 
there  is  no  evidence  that  the  defendant  or 
his  foreman  could  have  known  by  tbe  exer- 
cise of  ordinary  care  of  the  dangerous  posi- 
tion of  these  timbers  in  time  to  have  reme- 
died the  same  before  the  accident,  and  that 
the  defendant  would  not  be  liable  for  the 
original  placing  of  these  timbers  in  danger- 
ous positions,  as  such  placiug  was  done  by 
fellow  servants  of  the  deceased. 

It  is  true  that  these  timbers  were  plac- 
ed by  tbe  deceased's  fellow  servants,  and 
plaintiff  could  only  recover  provided  the  de- 
fendant or  his  foreman  were  negligent  in 
not  discovering  the  timbers  and  remedying 
the  dangerous  situation.  But  we  think  that 
there  was  ample  evidence  to  warrant  the 
Jury  ih  finding,  not  only  that  the  defendant 
and  his  foreman  could  have  so  discovered 
thes(»  timbers,  but  that  they  actually  did  so 
discover  them.  Tlie  foreman  testified  that  be 
was  on  the  scaffold  at  10:30  a.  m.,  and  at 
that  time  he  had  a  plain  view  of  the  dormer 
windows,  and  the  evidence  shows  that  be  waa 
again  on  the  north  side  of  the  building  at  11 
a.  m.,  and  at  that  Ume  the  lx6's  must  have 
been  lying  on  the  scaffold.  Defendant  him- 
self testified  that  the  looked  at  these  dormer 
windows  between  10  and  12  o'clock  on  tbe 
day  of  the  accident,  and  saw  the  Umbers  ap- 
on  them.  The  deceased  was  killed  shortly 
after  1  o'clock.  Both  defendant  and  his  fore- 
man saw  and  knew  In  what  way  their  work- 
men were  performing  the  work;  that  Is, 
that  they  were  laying  the  timbers  across  tbe 
dormer  windows  and  on  the  scaffold.  They 
also  knew  that  the  scaffold  naturally  vibrat- 
ed with  the  presence  of  ■wind,  and.  that  a 
high  wind  was  blowing  at  the  time  and  place. 

[7]  If  the  timbers  were  being  piled  in  a 
dangerous  and  negligent  manner,  it  was  the 
duty  of  the  defendant  and  his  foreman  to 
remedy  the  situation,  and  all  of  the  work- 
men testified  that  they  were  given  no  In- 
structions whatever  In  regard  to  the  matter. 
Under  the  holding  in  Johnson  v.  Bolt  &  Xut 
Co.,  172  Mo.  App.  214,  167  S.  W.  666,  defend- 
ant and  his  foreman  were  clearly  negligent 
in  not  remedying  this  situation,  whldi  the 
Jury  has  found  to  have  been  dangerous. 

[I]  Respondent  raises  the  point  that  the 
petition  does  not  state  a  cause  of  actioii,  in 
that  no  fact  was  stated  in  tbe  petition,  hut 
merely  a  conclusion  of  the  pleader.  Tbe  neg- 
ligence alleged  in  the  petition  is  aa  follows, 
that: 

"While  so  working  on  said  retaining  wall  said 
deceased  was  struck  in  the  head  with  a  heavy 
board  or  timber,  which  said  defendant,  his  fore- 
men, superintendents  and  vice  principals  la 
charge  of  and  directing  said  work  oareleaaly  and 
negligently  caused,  suffered,  or  permitted  to  fall 
from  said  residence  or  some  of  the  scaffoUiiug 
about  said  residence  when  said  defendant,  his 


Digitized  by 


Google 


Mo) 


CLABK  Y.  I/)Ma 


413 


foremen,  ■apednCsfidents,  and  vioa  principals 
knew,  or  by  the  exercise  oi  ordinary  care  could 
have  known,  that  deceased  waa  working  at  said 
point,  and  that  he  would  be  liable  to  be  strack 
and  injured  by  said  board  or  timber." 

While  plaintiff  charges  negligence  generally 
a  general  averment  of  negligence  Is  good  on 
demnrrer.  Schneider  v.  Railway,  76  Mo.  295; 
Le  May  v.  Ry.,  105  Mo.  361,  16  S.  W.  1049; 
Senate  t.  Railway,  67  Mo.  App.  223;  Bliss 
on  Code  Pleading,  pp.  S31,  832.  See,  also, 
note  under  case  of  King  t.  Railroad,  59  Ia  R. 
A.  209. 

[9]  This  allegation  waa  sufficiently  broad 
to  permit  plaintiff  to  prove  that  the  defend- 
ant negligently  permitted  the  board  or  timber 
to  fall.  The  evidence  abundantly  tended  to 
prove  this  allegation. 

[It]  Respondent  below  filed  a  motion  to 
make  the  petition  more  definite  and  cer- 
tain, which  was  snstalned,  and  thereafter 
respondent  filed  a  motion  to  strike  the  amend* 
ed  petition  from  the  fllee,  for  the  reason  that 
It  did  not  comply  with  the  order  requiring 
that  the  i)etition  be  made  more  definite  and 
certain.  This  motion  was  overruled.  Re- 
spondent then  demnrred  to  the  amended  peti- 
tion on  the  ground  that  It  did  not  state  a 
cause  of  action,  In  that  it  did  not  set  out  the 
facts  constituting  the  negligence  and  stated 
a  conclusion  of  law,  which  demurrer  was 
overruled,  and  respondent  filed  an  answer  to 
the  merits  and  went  to  trial.  Respondent  by 
pleading  over  waived  any  alleged  error  in 
overmling  the  motion  to  strike  out.  As  re- 
spondent filed  an  answer  to  the  merits  and 
went  to  trial,  it  is  now  too  late  for  h!ni  to 
urge  any  objection  less  serious  than  a  failure 
of  the  petition  to  state  facts  constituting  a 
cause  of  action  or  want  of  Jurisdiction.  Da- 
kan  V.  Chase  &  Son  Mercantile  Co.,  107  Mo. 
loc.  cit  271.  94  S.  W.  944;  Sperry  v.  Hurd, 
267  Mo.  loc.  elt.  630, 185  S.  W,.  170. 

Respondent  urges  that  instruction  Na  1 
given  on  l>ehalf  of  plaintiff  was  erroneous. 
Said  Instruction  is  as  follows: 

"The  court  instincts  yon  that,  if  you  find  from 
the  evidence  that  on  October  28,  1915,  and  prior 
to  Frank  Clark's  isjory,  defendant's  workmen 
had  piled  loose  pieces  of  lumber  across  the  top 
of  the  east  dormer  window  on  the  north  side  of 
the  roof  of  the  buOding  in  question  (if  you  so 
find),  and  that  at  said  time  a  strong  wind  was 
blowing  (if  you  so  find),  and  that  said  boards 
were  thereby  liable  to  he  dislodged  and  fall  and 
injure  persons  who  might  be  working  near  said 
residence  (if  you  so  find),  and  that  Frank  Qlark, 
deceased,  was  at  the  time  herein  referred  to  en- 
gaged in  laying  stone  in  the  antomobile  drive- 
way leading  to  said  residence  from  the  north  (if 
you  so  find),  and  was  working  in  close  proximity 
to  the  north  wall  of  said  residence,  and  at  a 
point  where  he  might  be  struck  and  injured  by 
the  falling  of  one  of  said  boards  (if  you  so  find), 
and  that  defendant's  foreman  in  chaise  of  said 
work  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  the  foregoing  facts  (if  you 
find  them  to  be  facts)  in  time  by  the  exercise  of 
ordinary  care  to  have  prevented  anv  of  said 
boards  from  falling,  and  that  he  carelessly  and 
negligently  failed  to  do  so  (if  you  so  find),  and  if 
yon  further  find  from  the  evidence  that  previous 
to  BVank  Clark's  injury  defendant's  workmen 
bad  also  laid  loose  pieces  of  lumber  upon  the  top 


aeaffcrid  on  the  north  aide  of  said  building  over 
the  place  where  Frank  Clark  was  working,  and 
that  said  scaffold  was  so  constructed  that  it 
vibrated,  and  that  there  was  danger  of  said  loose 
pieces  of  lumber  (if  any)  falling  from  said  scaf- 
fold and  injuring  B^ank  Clark,  and  that  defend- 
ant or  his  foreman  knew,  or  by  tlie  exerci.se  of 
ordinary  care  could  have  known,  these  facts  (if 
you  so  find  them)  in  time  by  the  exercise  of  or- 
dinary care  to  have  prevented  any  of  said  loose 
pieces,  if  any,  from  falling  from  said  scaffold 
and  injuring  Frank  ClarL  but  negligently  fail- 
ed to  do  so  (if  you  so  find),  and  if  you  further 
find  that  thereafter  on  said  date  one  of  said 
boards  (if  any)  fell,  either  from  said  scaffold,  by 
reason  of  the  vibration  thereof  (if  any),  or  from 
said  dormer  window,  by  reason  of  being  dislodg- 
ed by  the  wind  (if  any),  and  struck  Frank  Clark 
on  the  head  (if  you  so  find),  and  as  a  result 
thereof  his  skull  was  fractured,  and  he  thereby 
received  injuries  from  which  be  died  on  or  about 
October  30,  1915,  and  if  you  further  find  that 
plaintiff  is  the  widow  of  IVank  Clark,  deceased, 
then  you  shall  find  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant." 

[11  ]  As  above  stated  the  court  below  grant- 
ed a  new  trial  on  the  ground  that  this  in- 
struction was  erroneously  given.  The  first 
attack  upon  the  Instruction  made  by  respond- 
ent is  that  it  permits  plaintiff  to  recover  on 
a  mere  guess  of  the  jury  as  to  whether  the 
board  fell  from  the  top  of  the  dormer  win- 
dow or  from  the  scaffold.  This  criticism  of 
the  instruction  is  not  well  taken.  The  only 
reasonable  inference  to  be  made  from  the 
evidence  Is  that  the  piece  of  timber  that 
struck  the  deceased  came  from  the  top  of 
the  east  dormer  window  or  from  the  pW- 
form  of  the  scaffold.  In  either  event  de- 
fendant would  be  liable,  provided  the  Jury 
found  that  defendant  was  guilty  of  negli- 
gence in  not  discovering  their  presence  there 
and  in  not  removing  them  or  remedying  the 
defect,  if  any,  after  ancb  discovery. 

It  has  been  said  in  a  recent  case  that  the 
plaintiff  is  under  the  burden  of — 

"proving  affirmatively  that  his  injury  was  the 
direct  result  of  the  defendant's  negligence.  But. 
obviously  this  rule  should  not  be  applied  to  de- 
feat a  recovery  in  cases  where  the  proof  sustains 
an  inference  that  the  injury  was  the  direct  re- 
sult of  one  of  two  or  more  causes,  all  created 
by  negligence  of  the  defendant  alleged  in  the 
petition.  The  burden  of  plaintiff  in  such  cases 
is  to  point  in  his  evidence  to  alleged  negligence 
as  the  prolimate  cause,  and  it  is  not  of  vital 
importance  that  he  should  single  out  the  specific 
negligent  act  or  cause.  When  he  completes  the 
causal  connection  between  the  wrong  averred 
and  the  resultant  injury,  he  has  fully  discharged 
his  burden  and  demonstrated  that  he  has  a  cause 
of  action,  viz.  a  wrong  of  the  defendant  with  a 
natural  sequence  of  injury  and  damage  to  the 
plainHff."  Werner  v.  Met.  Ry.  Co..  138  Mo. 
App.  loc.  cit.  6,  119  S.  W.  imS;  Williams  v. 
Railroad,  169  Mo.  App.  478,  155  S.  W.  64. 

We  therefore  hold  that  the  instruction  can- 
not be  effectually  attacked  on  this  ground. 

[U]  The  Instruction  is  further  criticized 
for  the  reason  that  It  permits  the  Jury  to  find 
for  plaintiff  without  finding  that  the  liypo- 
thetlcal  facts  stated  in  the  instruction,  if 
true,  would  constitute  negligence;  We  think 
this  criticism  of  the  Instruction  is  well  tak' 
en.  While  it  Is  true  that  the  Jury  were  re^ 
quired  to  find  by  the  Instruction  tliat  th«  de- 
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fendant  did  not  exerdjse  ordinary  care  to 
prevent  said  board  from  falling,  and  that  In 
falling  to  exercise  ordinary  care  so  to  prevent 
said  boards  from  falling  defendant  was  guilty 
of  a  careless  and  negligent  act,  still  it  does 
not  require  the  Jury  to  find  that  the  boards 
piled  upon  the  dormer  window  or  the  scaf- 
fold were  negligently  permitted  to  remain 
there  after  they  were  or  could  have  been  dis- 
covered. 

The  question  as  to  whether  defendant  and 
his  foreman  were  negligent  in  permitting  the 
boards  to  remain  at  said  places  after  they 
could  have  discovered  their  presence  was  one 
for  the  Jury,  and  the  court  should  have  re- 
quired the  jury  to  find  that  It  was  negligent 
for  defendant  to  have  so  permitted  them  to 
remain.  Defendant  was  not  negligent  as  a 
matter  of  law  In  so  permitting  the  boards  to 
remain  in  such  places.  It  was  necessary  in 
the  progress  of  the  building  of  the  residence 
to  have  these  pieces  of  boards  near  at  band, 
as  the  mai  were  working  upon  the  siding  and 
sheeting  at  the  time,  and  must  of  necessity 
have  had  the  boards  near  at  hand  In  order 
to  carry  on  their  work  with  reasonable  celer- 
ity. It  was  necessary  for  these  carpenters 
to  have  a  place  where  they  could  temporarily 
place  timbers  which  they  were  to  use,  and  It 
was  tor  the  Jury  to  say  that  the  places  In 
which  they  actually  placed  the  timbers  were 
reasonably  safe  places  under  all  the  clrcum- 
stanoes.  We  believe  that  this  Instruction 
taken  alone  was  erroneous.  Lukamlskl  v. 
Steel  Foundry  C!o.,  162  Mo.  App.  631,  142  S. 
W.  1093 ;  Glaser  v.  Rothschild,  221  Mo.  180, 
120  S.  W.  1,  22  L.  R.  A.  (N.  S.)  1045,  17  Ann. 
Cas.  576;  Cross  v.  Northern  Central  Coal 
Co.,  186  S.  W.  628. 

[1 3]  However,  all  of  the  instructions  given, 
both  for  plaintiff  and  defendant,  must  be 
read  together,  and  If  aU  of  the  instructions 
fairly  state  the  law,  then  the  vice  In  plain- 
tiff's instruction  Is  cured,  and  this  is  so  even 
If  the  vice  In  plaintiff's  Instruction  appears  In 
the  Instruction  purporting  to  cover  the  entire 
case.  Bllesner  v.  Plstllllng  Co.,  174  Mo. 
App.  139,  157  S.  W.  980. 

[1*1  On  behalf  of  the  defendant  the  court 
Instructed  the  Jury  that: 

"Before  you  can  find  for  the  plaintiff  you  must 
find  from  the  evidence  that  either  John  hong, 
the  defendant,  or  Ed.  Marrs,  his  foreman,  did 
something  a  reasonably  careful  man  under  the 
same  circumstances  would  not  have  done  or  fail- 
ed to  do  something  a  reasonably  careful  man 
would  have  done  under  such  circumstances,  and 
thereby  caused  the  death  of  Frank  Clark." 

And  In  another  Instruction  the  court  In- 
structed the  Jury: 

That  if  Frank  Clark  was  killed  as  the  result 
of  a  mere  accident,  then  they  could  not  find  for 
plaintiff,  and  "by  accident  as  used  herein  is 
meant  an  occurrence  or  casualty  happening  with- 
out the  fault  or  negligence  of  the  defendant  or 
injured  party." 

The  failure  of  plaintiff's  instruction  to 
bare  the  Jury  find  that  it  was  negligence  on 
the  part  of  the  defendant  to  have  permitted 
tbe  bOATds  to  remain  at  the  i^oes  glvea  was 


merely  an  omission  that  mlgbt  be  siq>pUed  by 
other  instructions,  and  we  believe  that  this 
omission  was  fully  covered  by  these  Instruc- 
tions to  which  we  have  referred.  When  the 
Jury  read  all  of  these  Instructions  together, 
as  they  were  required  to  do,  the  effect  was 
that  the  Jury  were  told  that: 

"First,  if  yon  find  all  the  hypothetical  facts  as 
stated  in  instruction  No.  1,  and  tliat  defendant 
by  the  exercise  of  ordinary  care  could  have  pre- 
.vented  said  board  from  falling,  and  that  he  neg- 
ligently failed  to  do  so,  you  will  find  for  plain- 
tiff, but  before  you  can  find  for  the  plaintiff  yon 
must  find  from  the  evidence  that  either  John 
Long,  the  defendant,  or  Ed.  Marrs,  the  foreman, 
did  Something  a  reasonably  careful  man  under 
the  same  circumstances  would  not  have  done,  or 
failed  to  do  something  a  rcasoDably  careful  man 
would  have  done,  and  if  deceased  was  killed  by 
accident,  that  is,  by  something  that  happened 
without  the  fault  or  negligence  of  the  defendant, 
then  you  cannot  find  for  the  plaintiff." 

We  are  unable  to  distinguish  the  situation 
In  reference  to  the  Instructions  in  the  case 
at  bar  from  that  of  Parmer  v.  Railway,  178 
Mo.  App.  loc.  dt.  594,  161  S.  W.  332,  whero 
the  court  said: 

"Under  the  theory  of  the  case  presented  by 
the  pleadings  It  was  necessary  for  the  jury  to 
find  that  the  violence  attending  this  coupling  was 
unusual.  The  instruction  required  the  jury  to 
so  find,  but  omitted  to  require  a  finding  that  the 
violence  thereof  was  su<m  as  to  be  dangerous, 
whereby  it  may  be  said  the  jury  was  not  requir- 
ed to  find  facts  sufficient  to  raise  a  presumption  of 
negligence  on  the  part  of  defendant.  But  at  de- 
fendant's request  an  instruction  was  given  re- 
quiring a  finding  for  defendant  unless  the  jury 
found  'that  the  manner  in  which  defendant's  em- 
plo^^s  made  the  coupling  of  the  engine  to  the 
mail  cars  was  negligent  or  careless,  resulting  in 
an  unusual,  extraordinary  jar  or  concussion.' 
And  another  instrnction  for  defendant  required 
the  jury  to  find  that  plaintiBTs  injury  was  not 
only  the  result  of  an  extraordinary  and  unusual 
jar  against  the  mail  car,  but  that  such  jar  or 
concussion  was  due  to  some  defect  or  imperfec- 
tion in  the  engine,  appliances,  tracks,  or  road- 
bed, or  to  'the  unskillful  handling  of  the  engine 
or  cars.'  And  still  another  instruction  author- 
ized a  verdict  for  defendant  if  the  Jury  found 
that  plaintiff's  injury  was  'the  result  of  mere 
accident,  in  consequence  of  the  coupling  of  an 
engine  to  the  mail  car.'  It  would  thus  seem  that 
any  omission  that  could  be  complained  of  in 
plaintiff's  instruction  wa^  fully  supplied  by  those 
given  for  the  defendant.  For,  at  most,  plaintiff's 
instruction  can  only  be  said  to  have  omitted  to 
require  the  jury  to  find  sufficient  to  raise  the  pre- 
sumption that  the  jar  was  due  to  defendant's 
negligence.  Defendant's  instructions,  however, 
supplied  this  omission  by  specifically  requiring 
the  jury  to  find  that  an  nnusual  or  extraordinary 
jar  resulted  from  a  negligent  ^r  careless  cou- 
pling of  the  engine  to  the  mail  cars,  and  denying 
a_  recovery  unless  such  jar  wag  found  to  be  dne 
either  to  certain  defects  or  imperfections,  or  to 
the  unskillful  handling  of  the  engine  and  cars, 
and  not  the  result  of  mere  accident." 

Nor  can  we  dlstlnguiah  this  from  the  case 
of  Pendegrass  v.  Railroad,  179  Mo.  App.  loc. 
dt.  534,  162  S.  W.  712,  wheFfein  It  was  claim- 
ed that  the  instruction  for  plaintiff  was 
fanlty  because  it  placed  upon  the  defendant 
tbe  absolute  duty  to  furnish  plaintiff  a  reason- 
ably safe  appliance  or  place  to  work,  whereas 
the  law  required  only  that  defendant  use  or- 
dinaxjr  care.    The  court  held  that.  If  the  in- 
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stmctiaii  wa*  Bnaoqttlble  ot  this  canstrnction, 
the  d^e«t  was  cared  by  another  Instmctlon 
wblch  required  the  Jury  to  find  that  the  de- 
fendant either  knew  of  stidi  unsafe  or  InsafiB- 
cient  nmdltion,  or  by  the  exercise  of  ordinaiy 
care  and  prudence  could  have  known  of  the 
same.  Nor  can  we  dlstln^ish  the  situation 
In  reference  to  the  instruction  In  the  case  at 
bar  from  the  case  of  Grader  v.  Railroad,  181 
Mo.  App.  loc.  dt  642,  IM  S.  W.  682,  where 
the  court  said: 

"The  first  instrnction  glTen  for  plaintiff  is  as- 
sailed upon  the  trround  that  it  makes  the  master 
an  insurer  of  tiie  appliance  furnished  to  the 
servant.  This  Is  predicated  npon  the  wording 
of  the  earlier  part  of  the  instruction,  which  told 
the  jur^  that  it  was  the  duty  of  the  defendant 
to  furnish  its  employes  with  mauls  and  appli- 
nnces  that  were  reasonably  safe,  etc. ;  where- 
as defendant's  duty  was  only  to  exercise 
ordinary  care  to  that  end.  This  assignment  of 
error,  however,  is  fully  covered  by  what  we  said 
in  Pendegrass  v.  Railway  Co.,  179  Mo.  App. 
517,  162  S.  W.  712,  where  the  identical  question 
was  under  consideration.  Here,  as  there,  other 
portions  of  the  instruction,  as  well  as  other  in- 
structions given  in  the  case,  fully  cured  the 
error,  if  any,  complained  of.  See,  also,  Garard 
V.  Coal  &  Coke  Co.,  207  Mo.  242,  105  S.  W. 
767." 

The  Inatraction  was  no  broader  than  the  al- 
legations of  the  petition. 

[15]  Respondent  makes  the  point  that  the 
verdict  Is  excessive.  The  evidence  shows 
that  the  deceased,  Frank  Clark,  was  38  years 
of  age  at  the  time  of  his  death,  in  good 
health,  and  was  earning  $5  per  day  in  his 
trade  as  a  stone  mason,  that  his  widow  was 
40  years  of  age,  and  that  they  had  three  chil- 
dren, 4,  8,  and  9  years,  respectively.  We  can- 
not say  that  a  recovery  of  $7,500,  although 
the  verdict  was  originally  $10,000,  and  was 
reduced  to  the  former  sum  by  a  voluntary  re- 
iplttltur,  is  excessive. 

We  have  carefully  examined  all  the  other 
points  raised  by  respondent,  and  are  unable 
to  find  any  substantial  error  in  the  record, 
except  as<to  the  action  of  the  court  in  grant- 
ing a  new  trial. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  reinstate  the  verdict  and  enter  judgment 
thereon  for  plaintUf.    All  concur. 


BILUNGSLET  v.  KLINE  CLOAK  CO. 
(No.  12452.) 

(Kansas    Cily    Court    of   Appeals.      Missouri. 

June  11,  1917.     Rehearing  Dmied 

July  2,  1917.) 

1.  FAijn    Iia>Ki80RMsi<rT    «=>22-— PBEsmtp- 

TIOH. 

Id  a  wife's  action  for  false  arrest  and  im- 
prisonment, evidence  held-  to  rebut  the  presump- 
tion of  her  exculpation  arising  from  the  fact 
that  any  criminal  act  committed  by  her  was  in 
her  husband's  presence. 

[ESd.  (Note.— For  other  cases,  see   False  Im- 
prisonment. Cent  Dig.  ({  98,  99.] 


2.  FAun  IicPBisbmncirr  4832— Want  ot 
PB0BABI.S  Cause. 

Plaintiff  cannot  recover  as  for  a  false  im- 
prisonment unless  she  was  innocent  and  defend- 
ant was  without  probable  cause  to  believe  her 
guilty. 

[Eld.  Note.— For  'other  eases,  see  False  Im- 
prisonment, Cent.  Dig.  |  1.] 

3.  Fai.81:  IwPKisomiEKT  ♦=»31— ProbabU! 
Cause— Ww*  as  Pabti  to  Husband's  Of- 
fense—Sutficienot  OF  Evidence. 

In  a  wife's  action  for  false  arrest  and  im- 
prisonment, evidence  held  to  show  that  plain- 
tiff was  a  party  to  her  husband's  acts  in  obtain- 
ing goods  on  bogus  chedu  by  acquiescence  and 
knowledge,  if  not  by  participation. 

[Ed.  Note.— For  other  cases,  see  False  Impris- 
onment, Cent  Dig.  {  108.] 

Appeal  from  Oircolt  Court,  Jackson  Coun- 
ty;  B.  B.  Porterfleld,  Judge. 

Action  by  Oertrude  BlUingsley  against  the 
Kline  Cloak  Company.  E'rom  a  Judgment  for 
plaintiff,  defendant  appeals.     Reversed. 

J.  G.  Rosenberger,  R.  B.  Talbert,  and  Ros- 
sell  Field,  all  of  Kansas  City,  for  appellant 
T.  A.  Milton,  J.  K.  Cubblson,  and  W.  G.  Holt, 
all  of  Kansas  City,  for  respondent 

ELLISON,  P.  J.  Defendants  are  merchants 
In  Kansas  City  dealing  extensively  In  wo- 
men's clothing,  including  hats  and  shoes,  as 
well  as  articles  of  female  adornment'  usually 
kept  In  large  retail  establishments.  Plain- 
tiff and  her  newly  married  husband,  one  , 
"Doctor"  Bkstrom,  went  Into  the  store  on  the 
23d  of  December,  1914,  when  she  purchased 
goods  for  herself  amounting  to  the  sum  of 
$178,  which  she  put  on  In  one  of  defendant's 
dressing  rooms.  Her  husband  paid  for  these 
In  checks  which  were  ascertained  to  be  fraud- 
ulent and  "bogus"  before  they  left  the  build- 
ing, and  they  were  both  arrested,  taken  to 
the  police  station,  and  there  lodged  for  the 
night  and  a  part  of  the  next  day.  She  there- 
after brought  the  present  action  for  false  ar- 
rest and  linprlsonment  and  obtained  Judg- 
ment for  $2,500.  She  alleged  in  her  petition 
and  tried  her  case  on  the  theory  that  defend- 
ant had  no  probable  cause.  She  so  submitted 
it  by  instructions  given  in  her  behalf,  and 
Insists  here  that  she  has  successfully  assumed 
that  burden ;  and  ,we  will  consider  the  case 
from  that  8tai;dpoint. 

Bkstrom  was  a  vagabond  whom  plaintiff 
says  represented  himself  to  be  a  wealthy 
dentist  from  Omaha.  Plaintiff  was  34  years 
old.  She  had  been  a  clerk  in  a  department 
store,  and  later  a  professional  nurse,  at  which 
business  she  was  engaged  when  the  present 
trouble  had  its  Inception.  The  record  of  her 
testimony  chows  that  she  Is  a  woman  of 
abundant  mental  capacity,  though  her  many 
Indiscreet  actions  show  her  to  lack  that  re- 
serve becoming  to  a  woman  of  proper  moral 
sensibUity.  Her  examination,  both  by  dep- 
osition and  in  court,  shows  that  she  knew  the 
ways  of  the  .world,  and  that  she  was  well 
able  to  take  care  of  herself  up  to  the  stand- 
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ard  by  wlklch  she  choee  to  be  measured.  She 
had  been  married  only  once  prior  to  meeting 
wltb  Ekstrom,  though,  for  dome  reason,  she 
told  her  first  husband  that  he  was  her  sec- 
ond. They  were  divorced.  During  the  time 
she  had  been  living  In  Kansas  City  she  vis- 
ited grillrooms  and  cabarets,  where  she  fre- 
quently drank  liquor.  She  stated  that  she 
never  drank  alone,  but  frequently  did  with  a 
companion  for  sociability. 

She  first  met  Ekstrom  on  a  street  comer  in 
Kansas  City,  after  night,  in  the  fore  part  of 
December,  1914.  He  approached  her  with  his 
card,  said  he  was  a  physician,  and  that  he 
saw  by  her.  dress  that  she  was  a  nurse.  They 
boarded  a  street  car,  and  in  20  minutes  be 
had  made  love  to  her.  However,  she  gave 
him  her  card,  and  they  separated  by  his 
leaving  the  car,  and  she  proceeded  on  to 
where  she  was  engaged  In  service.  During 
a  period  of  perhaps  two  weeks  he  called  her 
on  the  phone,  and  finally,  at  his  request,  she 
met  him  at  8  o'clock  at  night  at  the  Union 
Station  in  Kansas  City,  and  they  drove,  in 
company  with  a  friend  of  hers,  to  a  hotel, 
where  the  friend  was  left,  and  they  went  to 
the  grillroom.  On  the  way  to  the  hotel  he 
had  flourished  a  bottle  of  whisky,  but  did  not 
drink.  At  the  grillroom  he  drank,  but  plain- 
tiff could  not  remember  whether  she  did  or 
not  On  this  occasion  he. proposed  marriage. 
She  said  that  it  was  a  business  proposition, 
and  not  supposed  to  be  a  love  match.  The 
next  day,  the  19th  of  December,  they  be- 
came engaged,  and  the  second  day  thereafter 
were  married ;  and  he  gave  a  bogus  check  of 
$25  to  the  preacher  for  his  fee.  The  latter 
paid  $2.75  protest  charges.  He  told  her  he 
was  a  dentist  with  a  large  practice  and  re- 
sided in  Omaha.  During  this  short  acquaint- 
ance and  courtship  she  made  no  inquiry  about 
him.  She  did  not  even  inquire  where  be  was 
staying  in  Kansas  City,  saying  that  it  was 
nothing  to  her ;  and  after  they  .were  married 
she  did  not  ask  and  said  she  did  not  care 
where  he  stayed. 

Two  strange  men  dined  with  them  at  a 
hotel  the  night  of  the  marriage,  and  imme- 
diately after  he  went  out  with  them  for  a 
carouse,  leaving  her  behind.  He  came  back 
in  the  night  "real  drunk."  S^e  said  she  did 
not  chide  him ;  that  she  was  not  annoyed, 
and  when  asked  if  It  "bothered  her  any,"  an- 
swered, "Why,  no."  He  had  no  baggage  and 
Just  before  he  retired  some  of  the  hotel  peo- 
ple came  to  the  door  and  demanded  pay  for 
the  room.  He  went  out  and  had  the  gentle- 
man called  to  vouch  for  Mm  whose  wife  plain- 
tiff was  waiting  on.  It  seems  that  on  next 
day  plaintiff  went  out  to  see  this  lady,  and 
that  Ekstrom  called  for  her  In  a  cab,  but 
bad  no  money  to  pay  the  driver  and  got  it 
from  plaintiff.  They  drove  a.way,  and  Ek- 
strom asked  her  to  cash  a  $10  check  for  him. 
She  agreed  to  do  It,  but  told  him  that  was 
the  last;  that  she  was  "tired  of  it"  It  was 
bogus,  but  with  the  money  they  went  to  a 


cafd  for  suiter,  where  they  bad  a  drink,  or, 
as  she  called  it  "an  appetizer."  Then  (the 
second  nij^t  of  the  marriage)  he  again  went 
out  ahd  when  he  returned  she  was  asleep, 
and  did  not  know  whether  be  was  drtmk  or 
not 

The  next  day  was  the  day  of  shopping  at 
defendant's  store  and  the  arrest  He  had 
nothing  with  which  to  pay  for  their  break- 
fast and  she,  notwithstanding  her  vow  the 
day  before  that  she  would  not  was  forced 
to  finance  him  again.  Before  going  to  the 
store  they  stopped  at  a  "beauty  parlor," 
where  plaintiff  had  her  hair  di'essed,  etc. 
The  bill,  being  $8.50,  was  paid  for  by  Ek- 
strom by  a  bogus  check  for  $10,  accepted  be- 
cause of  the  plaintiff's  Introduction.  This 
was  after  EHcstrom  had  told  her  that  he  had 
been  to  the  bank  and  arranged  for  money. 

They  then  went  to  defendant's  store,  and 
e&e  testified  that  all  of  this  time  she  had 
seen  that  he  had  no  money  except  what  she 
gave  him.  She  Introduced  blm,  and  when 
asked  if  she  did  not  represent  to  defendant 
that  he  was  wealthy  and  his  checks  all  right 
said  she  did  not  remember,  but  she  would 
not  deny  that  she  did.  She  bought  a  bat  for 
$23,  a  fur  coat  for  $125,  and  a  muff  for  $25, 
a  pair  of  shoes  for  $7,  and  k  pair  of  gloves 
for  $2.  She  put  these  articles  on  in  the  store, 
and  In  addition  bought  a  dress,  underwear, 
etc.  She  knew  Ekstrom  was  paying  for  these 
goods  with  checks,  and  she  said  to  him : 

"Tou  wM  have  to  get  it  fixed  up  with  some- 
body. You  know  I  am  not  going  to  O.  K.  any 
more  of  your  checks  for  yon." 

In  payment  for  the  bat,  coat,  and  muff  he 
gave  his  check  on  a  Kansas  City  bank  for 
$173,  but  defendants  soon  found  that  he  had 
no  funds  there.  As  plaintiff  continued  her 
purchases  and  while  having  the  dress  fitted 
he  remonstrated,  but  she  told  him  she  would 
do  as  she  pleased,  and  suggested  to  him  that 
he  get  another  check  cashed  so  that  he  would 
have  some  ready  money.  He  gave  his  check 
for  the  dress  and  another  check  for  $50  for 
the  shoes,  receiving  back  from  defendants  $43 
In  change. 

When  defendants  saw  that  everything  was 
being  paid  for  by  check.  Inquiry  was  made  of 
the  Kansas  City  bank  and  word  received  that 
he  had  no  fund&r.  When  confronted  with  this, 
he  said  he  forgot  to  say  that  his  money  was 
in  Omaha  banks,  and  that  he  intended  the 
checks  to  be  drawn  on  a  bank  in  that  city. 
Inquiry  there  by  telephone  resulted  In  tbe 
same  answer  of  no  funds.  When  report  was 
made  to  defendants  that  the  checks  were  bo- 
gus, an  ofllcer  was  spoken  Co,  and  after  full 
investigation  had  disclosed,  that  the  goods 
had  been  feloniously  obtained,  the  officer  took 
both  plaintiff  and  Ekstrom  to  tbe  station 
where  she  was  confined  in  the  "hold-over" 
during  that  night  and  the  next  day,  when 
she  delivered  up  the  dottaes  she  had  obtain- 
ed, she  was  discharged;  but  he  was  proae- 
cut^  and  sent  to  the  penltentlaiy. 
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llioagh  defendants  deny  ordering  the  ar- 
rest, or  taking  any  part  In  her  Incarceration, 
we  win  saTe  space  by  conceding  that  there 
was  evidence  Bufficient  for  the  Jury  to  connect 
them  with  It.  And  we  may  also  concede, 
without  detail,  that  If  plaintiff  were  Innocent 
and  without  fault,  there  was  sufficient  In- 
dignity and  humiliation  to  Justify  the  amonnt 
of  the  verdict 

[1]  Plaintiff  has  Invoked  that  rule  of  law 
that  a  wife  Is  presumed  to  be  under  the  In- 
fluem'e  and  coercion  of  her  husband  to  such 
degree  that  she  Is  Incapable  of  committing  a 
crime  in  his  presence,  and  cites  us  to  State  v. 
Miller,  162  Mo.  253,  62  S.  W.  692,  85  Am.  St. 
Rep.  498.  The  afiSrmatlve  testimony  of  plain- 
tiff herself  abundantly  rebuts  all  presumption 
in  tlie  direction  of  exculpation.  She  admit- 
ted that  JBkstrom  remonstrated  again&t  the 
extent  of  her  purchases,  and  that  she  sug- 
gested and  encouraged  the  drawing  of  some 
of  the  checks.  Asked  if  Ekstrom  had  not  ob- 
jected to  her  buying  a  dress,  and  she  told 
him  "to  go  and  mind  Ills  own  business,"  that 
"she  was  doing  that,"  that  bhe  "would  buy 
what  she  pleased,"  she  answered,  she  did  not 
remember,  bat  that  she  would  not  deny  It. 

[2]  Wte  have  already  called  attention  to  the 
fact  that  plaintiff  alleged  the  arrest  and  im- 
piisonment  were  without  probable  cause,  and 
that  she  tried  her  case  on  that  theory  and  she 
concedes  that  she  must  abide  by  that  theory 
In  tills  court.  In  order  then  to  snstaln  the 
jttdgQDent  ^e  must  haTe  shown  not  only  her 
Innocence,  but  that  defoodant  was  without 
probable  cause  to  b^eve  her  guilty.  Bxissell 
V.  Shuster,  8  Watts  &  8.  308,  310;  Fuqaa  v. 
Gamblll,  140  Ala.  464,  468,  37  South.  235; 
Rich  V.  Mclnemy,  103  Ala.  346,  354,  15  South. 
663,  49  Am.  St.  Rep.  32;  •  Prltchett  v.  Sullivan, 
182  Fed.  480,  484,  104  C.  C.  A.  624;  Murphy 
V.  McAdory,  183  Ala.  209,  62  South.  706.  In 
19  Oyc.  339,  under  the  subject  "False  Im- 
prisonment," it  is  stated: 

"It  has  been  held  that,  if  plaintiff  alleges 
malice  and  want  of  probiible  cause,  although 
unaeceasarily,  he  most  prove  those  elements." 

Probable  cause  "which  will  relieve  a  prosecu- 
tor from  liability  ia  a  belief  by  him  In  tiie  guilt 
of  the  accused,  based  upon  circumstances  suffi- 
ciently strong  to  induce  such  belief  in  the  mind 
of  a  reasonable  and  cautious  man."  Vansickle 
V.  Brown,  68  Mo.  627,  635 ;  Stubbs  v.  Mulhol- 
land.  168  Mo.  47,  74,  67  S.  W.  650,  658. 

"pSrobable  cause  does  not  depend  on  the  actual 
state  of  the  case,  in  point  of  fact,  but  upon  the 
honest  and  reasonable  belief  of  the  party  com- 
mencing the  prosecjition."  James  v.  Phelps,  11 
Ad.  &  EI.  483,  489. 

It  we  applied  tblB  definition  to  the  facU  of 
tlie  case,  w«  wonld  be  relieved  from  the  neces- 
sity at  saying  that  plaintiff  was  a  party  to  ob- 
taining the  goods  on  bogoa  vb/tdiat,  by  acqui- 
escence. If  not  by  participation;  for  it  seems 
too  plain  for  dispute  that  not  only  were  the 
circumstances  suffldently  strong  to  induce  be- 
lief of  her  complicity  in  the  mind  of  a  reasbn- 
able  man,  but  It  would  have  required  a  most 


dense  and  abnormal  mind,  not  to  bave  be- 
lieved it. 

[3]  But  we  need  not  put  our  Judgment  on 
that  ground;  for  that  she  was  aware,  or  had 
every  reason  to  believe,  that  her  new  ac- 
quaintance and  new  husband  was  getting  the 
goods  by  use  of  false  checks,  is  established  by 
her  own  testimony.  While  not  so  stating  it  In 
words,  the  trend  of  the  argument  in  her  be- 
half would  lead  one  to  believe  that  she  waA 
an  innocent,  giddy,  and  foolish  young  girl, 
whereas,  to  recapitulate,  she  was  a  smart  wo- 
man 34  years  old,  who  had  been  married  and 
divorced.  She  picked  up  this  swindler  on  a 
street  comer  after  night,  exchanged  cards 
with  him,  and  allowed  him  to  make  love  to 
her  in  the  first  few  minutes  of  their  acquaint- 
ance. She  shortly  married  him  without  in- 
quiry as'  to  who  he  wa&  She  saw  he  was  low 
and  dnmkm,  without  a  c»it  of  money,  and 
with  no  more  luggage  than  a  nightshirt  He 
immediately  begun  the  cashing  of  checks  on 
her  vouching  until  she  refused  further  aid  in 
that  line.  With  this  and  much  more,  she 
went  with  him  to  obtain  a  valuable  outfit  of 
apparel  at  defendant's  expense,  which  she  im- 
mediately put  <m  her  person  instead  of  having 
it  delivered  later  at  the  hotel.  She  encour- 
aged him  in  making  checks  to  defendant  not 
only  in  payment  of  goods,  but  in  getting 
money.  Finally,  when  put  under  arrest  be- 
fore getting  away  from  the  store,  she  made  no 
offer  of  restitution.  To  say  she  did  not  be- 
lieve that  her  husband  was  uttering  bogus 
checks  would  be  to  deny  her  capacity  to  ap- 
pear in  court  or  employ  counsel  in  defense. 

What  In  reason,  were  defendants  to  do? 
The  situation  was  as  she,  herself,  had  laid  It 
out.  Defendants  were  the  innocent  victima 
She  was  carrying  away  their  goods  and  they 
holding  fraudulent  checks.  Should  they  Im 
required  to  stand  by  without  effort  to  save 
themselves?  If  in  such  circumstances'  one's 
call  upon  the  law  is  to  penalize  him  it  would 
quickly  lead  to  dire  results  in  other  direc- 
tions. 

We  think  the  Judgment  is  within  legal  sup- 
port and  hence  reverse  it    All  concur. 


JORDAN  et  al.  v.  CHICAGO,  B.  &  Q.  R.  CO. 

(No.  12358.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  11,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  Cabkiebs    €s>219(7)  —  Intebstatb    Shcp- 

MKNTS— COWTBAOT— lilMITATtON    OF    IJABtL- 

ITT— VALIDITT. 

Under  the  Carmack  Amendm«it  (Act  June 
29.  leoe,  c.  3591,  §  7,  pars.  11.  12,  34  Stat 
505  [U.  S.  Oomp.  St  1916,  §}  8604a,  8604aa)) 
to  the  Hepburn  Act,  a  provision  of  an  interstate 
^Ipment  contract  limiting  the  carrier's  liabil* 
ity  to  $100  per  animal  was  valid. 

[Ed.    Note. — ^For   other   cases,    see    Carriers, 
Cent  Dig.  i  961.] 
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2.  CabBIEBS  «=>219(7)— IrTKBSTATB  SHIPlfBRT 
CONTBACT— PBOVISIOW  FOB  NOTICB— VAUD- 
ITY. 

A  proyision  that  neither  the  initial  carrier 
nor  any  connecting  carrier  should  be  liable  for 
any  damage  to  the  animals  shipped,  unless  claim 
be  made,  within  ten  days  from  the  time  the  ani- 
mals were  removed  from  the  car,  to  the  carrier 
on  whose  line  the  damage  occurred,  was  valid. 

[Kd.  Note. — For  other  cases,  see  Oarriers, 
Cent.  r>ig.  §  951.] 

3.  Cab&iebs  «=>210(S)— Intkbstate  Shipment 
CoNTBACT— Construction— NoTicK. 

A  provision  that  neither  the  initial  carrier 
nor  any  connecting  carrier  should  be  liable  for 
damage  to  the  animals  shipped  unless  a  claim 
be  made  in  writing  to  the  carrier  on  whose  line 
the  damage  occurred,  within  ten  days  from  the 
time  the  animals  were  removed  from  the  ear, 
and  also  providing  that  the  initial  carrier  shoald 
not  be  liaUe  for  damages  after  delivery  to  any 
connecting  line,  nor  for  any  loss  or  damage  not 
occurring  on  its  own  line,  required  notice  to  the 
initial  carrier  only  in  ccwes  where  that  carrier 
was  sought  to  be  held  and  the  negligence  oc- 
curred on  its  line. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  }  951.] 

Trimble,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Putnam  Coon- 
ty;  6.  W.  Wanamaker,  Judge. 

"Not  to  be  officially  publiBhed." 

Action  by  George  Jordan  and  anotber,  do- 
ing business  as  Jordan  Bros.,  against  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Com- 
pany. From  Judgment  for  plaintiffs,  defend- 
ant appealed  to  the  Court  of  Appeals,  which 
transferred  the  cose  to  the  Supreme  Court, 
which,  in  191  S.  W.  70,  retransferred  the 
case  to  the  Court  of  Appeals.  Beversed  and 
remanded. 

O.  M.  Spencer,  of  St.  Joseph,  Palmer  Trim- 
ble, of  Keokuk,  Iowa,  M.  O.  Roberts,  of  Rich- 
mond, and  A.  W.  MuUlns,  of  I/lnneus,  for  ap- 
pellant N.  A.  Franklin,  of  UnionviUe,  and 
Fogle  &  Fogle,  of  Lancaster,  for  respondents. 

BLAND,  J.  This  is  an  action  for  dam- 
ages suffered  to  horses  shipped  by  plaintiffs 
from  Lemons  Station,  Mo.,  to  Buffalo,  N.  Y., 
imder  a  shipping  contract  with  the  defend- 
ant The  defendant  transported  the  horses 
to  Chicago,  where  they  were  delivered  to 
another  carrier  under  a  new  contract  to  take 
them  to  Buffalo,  N.  1.  The  horses  were  dam- 
aged between  Chicago,  III.,  and  Buffalo,  N.  Y. 
The  contract  of  shipment  contained  the  fol- 
lowing provisions: 

"lAve  Stock. — Ratings  given  above  are  based 
upon  declared  valuation  by  sliippers,  not  exceed- 
ing the  following:  E^ch  horse  or  pony  (gelding, 
mare  or  stallion),  mule  or  jack — $100.00.  When 
the  declared  value  exceeds  the  above,  an  addi- 
tion of  25  per  cent,  will  be  made  to  the  rate  for 
each  100  per  cent,  or  fraction  thereof,  of  addi- 
tional declared  valuation  per  head;  which  said 
alternative  rates  are  fully  shown  in  and  upon 
the  regular  tariffs,  and  classifications  printed, 
published  and  posted  by  the  said  company  as  re- 
quired  by  law ;  and,  whereas,  the  first  party, 
in  order  to  avail  himself  of  said  alternative 
rates,  and  to  secure  the  benefits  thereof,  has 
declared  and  does  hereby  declare  said  animals  to 
be  of  the  value  as  follows,  to  wit:    Each  horse 


value  fl00.00  each,  to  wUch  value  the  rate 
aforesaid  is  proportioned  by_  the  classification 

and  tariffs  atoresaid:  Now,  in  consideration  of 
the  premises  and  of  the  foregoing,  it  is  express- 
ly agreed  that  for  all  purposes  connected  with, 
resulting  from,  or  in  any  manner  growins  oat 
of  this  contract,  and  the  transportation  ot  the 
said  animals  pursuant  thereto,  the  value  of  the 
said  animals  and  of  each  thereof,  shall  in  no 
case  exceed  the  said  valuation.  It  is  further 
agreed  in  consideration  of  the  alternative  rate 
80  made  by  the  said  railwav  company  and  ac- 
cepted by  the  first  party,  that  in  case  of  loss 
or  damage  to  said  animals,  whether  resulting 
from  accident  or  negligence  of  said  railway 
company,  or  its  servants,  the  said  railway  com- 
pany shall  not  be  liable  in  excess  of  the  actual 
loss  or  damage;  and  in  no  case  shall  the  said 
railway  company  be  liable  in  any  manner  in  ex- 
cess of  the  agreed  valuation  upon  each  animal 
lost  or  damaged." 

This  was  an  Interstate  shipment  and  made 
under  the  provisions  of  the  Cannack  Amend- 
ment to  the  H^bnm  Act.  34  n.  S.  Stat,  at 
L.  695,  c.  3691.  It  is  held  that  the  effect  of 
the  Carmack  Amendment  was  to  give  federal 
Jurisdiction  control  over  Interstate  commerce, 
and  to  make  supreme  the  federal  legislation 
regulating  liability  for  property  transported 
by  common  carriers  in  interstate  commerce, 
and  that  the  decisions  of  the  federal  ootirts  in 
construing  this  statute  must  govern  and  not 
the  declsioas  of  the  state  courts,  and  "In  the 
light  of  the  recent  rulings  of  the  Sapreme 
Court  of  the  United  States  our  decisions  have 
been  wholly  superseded  and  beoome  matters  of 
ancient  legal  history  or  legal  curiosity  only." 
Donovan  v.  Wells  Fargo  &  Co.,  266  Jito.  loc. 
dt  300.  177  S.  W.  842;  A.,  T.  &  S.  P.  Ry. 
Co.  V.  Robinson,  233  U.  S.  173,  84  Sup.  Ct 
556,  68  L.  £M.  901 ;  Great  Northern  By.  Co. 
V.  O'Connor,  232  U.  S.  608,  34  Sup.  Ct  380, 
58  L.  Ed.  703;  K.  C.  Southern  By.  t.  Carl, 
227  U.  S.  639,  33  Sup.  Ct  391,  57  Lw  Ed.  883; 
M.,  K.  &  T.  By.  Co.  v.  Harrlman,  227  U.  S. 
667,  33  Sup.  Ct  397,  57  L.  Ed,  690. 

It  is  held  by  the  federal  courts  that  a 
limited  liability  live  stock  contract  based  up- 
on the  declared  value  as  coatradistinguished 
from  the- actual  value  of  the  animals  shipped, 
where  alternative  rates  are  provided,  is  not 
void,  for  it  is  not  In  the  nature  of  a  contract 
against  the  negligence  of  the  carrier.  Hart 
v.  Pa.  Rd.  Co.,  112  U.  S.  331,  6  Sup.  Ct.  151, 
28  L.  Ed.  717;  Adams  Express  Co.  r.  Gron- 
inger,  226  U.  S.  491,  33  Sup.  Ot  148,  67  U 
Ed.  314,  44  L.  R  A.  (N.  S.)  267;  Donovan 
V.  Wells  Fargo  &  Co.,  265  Mo.  291,  177  S.  W. 
839.  And  it  is  held  that  it  has  become  an 
established  rule  of  the  common  law  "as  de- 
clared by  this  court  In  many  cases  that  such 
a  carrier  may  by  a  fair,  (^>en.  Just  and  rea- 
sonable agreement  limit  the  amoont  re- 
coverable by  a  shipper  in  case  of  loss  or  dam- 
age to  an  agreed  value  made  for  the  purpose 
of  obtaining  the  lower  of  two  or  mwe  rates 
of  charges  proportioned  to  the  amoont  of  the 
risk."  Adams  Express  Co.  v.  Cronlnger,  su- 
pra, 226  U.  S.  loc.  cit  600,  33  Sup.  Ct  153, 
67  L.  E>1.  814,  44  L.  B.  A.  (N.  S.)  257.  And, 
"if  the  charges  tiled  were  unreasonable,  the 
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only  attack  that  eonld  be  qiade  upon  racb 
r^^atl<Hi  would  be  by  proceedlBge  contesting 
their  reasonableneas  before  the  Interstate 
Commerce  Commission."  Boston  ft  Maine 
Rd.  Co.  y.  Hooker,  233  XT.  S.  loc.  dt  121, 
34  Sup.  Ct  632,  68  L.  IM.  868,  L.  B.  A.  1916B, 
450,  Ann.  Gas.  1916D,  693. 

[1]  We  tlieref<M«  h<dd  that  defendant's 
UablUty  under  Its  oontract  In  this  case  Is 
limited  to  $100  per  animal,  and  that  the 
lower  court  erred  in  Its  Instruction  wherein 
It  disallowed  the  contract  of  shipment  in 
toto  and  permitted  the  Jury  to  flod  for  the 
I^alntiffB  In  the  sum  of  $850.  Appellant  fur- 
ther nrges  the  point  that  plaintiffs  are  not 
entitled  to  recover  In  this  case  because  they 
did  not  giye  the  defendant  notice  of  their 
loss  within  ten  days  from  the  time  the  horses 
were  removed  from  the  cars.  The  contract 
provided  that  the  defendant  should  not  be 
liable  for  any  damage  to  the  animals  unless 
a  claim  should  be  made  In  writing  within 
ten  days  from  the  time  said  animals  were  re- 
moved from  the  car,  and  In  case  of  loss  or 
damage  upon  any  connecting  line  such  con- 
necting line  should  not  be  liable  unless  claim 
should  be  made  in  like  manner  to  the  agent 
of  such  connecting  line.  The  contract  fur- 
ther provided  that  defendant  shall  not  "be 
liable  for  loss  or  damage  after  delivery  to 
any  connecting  line,  nor  for  any  loss  or  dam- 
age not  incurred  upon  Its  own  line."  Reason- 
able provisions  requiring  the  shlpiier  to  give 
notice  to  the  carrier  of  loss  or  damage  to 
the  subject  of  the  shipment  have  been  uni- 
formly upheld,  a>Qd  this  under  the  provision 
of  the  Carmack  Amendment.  Georgia,  Flori- 
da ft  Alabama  By.  v.  Bllsh  Milling  Co.,  241 
C.  S.  190.  36  Sup.  Ct.  541,  60  I..  Ed.  948; 
Kemper  Milling  Co.  v.  Hallway,  193  Alo.  App. 
469,  186  S.  W.  8;  Hamilton  v.  Railroad,  177 
Mo.  App.  145,  164  S.  W.  248 ;  Missouri,  etc., 
Rd.  V.  Harriman,  227  U.  S.  657,  33  Sup.  Ct 
397,  57  li.  Ed.  690.  And  in  Clegg  v.  Railroad, 
208  Fed.  971,  122  C.  0.  A.  273,  It  is  held  that 
a  provision  for  a  one-day  notice  was  valid 
nnder  the  drcumstances  of  that  case. 

[2,  3]  And  we  hold  valid  the  provisions  as 
to  notice  In  the  contract  before  us,  and,  hav- 
ing so  determined,  it  next  devolves  upon  us 
to  construe  the  meaning  of  said  provision  so 
as  to  decide  as  to  upon  whom  the  notice  pro- 
vided for  shall  be  served.  It  is  held  In  the 
case  of  Davis  v.  Wabash  Rd.  Co.,  122  Mo. 
App.  loc  clt.  648,  644,  99  S.  W.  17,  18,  con- 
struing a  contract  having  provisions  practi- 
cally the  same  as  the  one  before  us,  that: 

"It  is  manifest  from  the  terms  of  the  provi- 
sion itself  that  notice  to  defendant  is  required 
only  in  those  instances  where  the  wrong  to 
plaintiff  occurred  on  its  line.  If  the  wrong  oc- 
curred on  a  connecting  line,  as  it  did  in  this 
case,  thai  the  provision  does  not  rec^uire  a 
notice  to  defendant,  but  to  the  cotinectiug  line. 
This  is  made  still  more  apparent  by  the  latter 
part  of  the  stipulation  which  declares  that  the 
defendant  shall  in  no  case  be  responsible  for 
dttmage  after  the  stock  has  l>eea  given  over  to 
the  connecting  line,  thus  showing  that  defend- 
ant, by  requirinc[  notice  of  loss  or  damage,  did 
not  intend  that  it  sboidd  be  given  to  it  unless 


Ae  injoiy  ooeorred  on  ita  Une,  for  it  stipulated 

that  otherwise  it  would  not  be  liable,  in  which 
case  a  notice  would,  of  course,  be  useless.  The 
intention  of  the  parties  being  apparent  from  the 
face  of  the  provision  itself,  that  notice  of  a 
claim  was  not  required  in  cases  where  the  cause 
of  such  claim  transpired  on  another  line,  the 
defendant  cannot  demand  a  notice  in  such  in- 
stances. Notwithstanding  the  contract  provides 
that  notice  sliall  be  given  to  the  connecting  line 
when  such  line  injures  the  shipper,  and  that 
plaintiff  has  not  done  so,  yet  that  does  not  aid 
the  defendant.  Defendant  has  no  right  to  claim 
the  protection  of  a  provision  made  for  the  ben- 
efit of  another.  Defendant's  liability  in  this 
case,  notwithstanding  the  wrong  was  not  done 
on  its  line,  arises  on  the  statute  (section  6222, 
R,  S.  1899)." 

And  again  in  Holland  v.  Railroad,  133  Mo. 
App.  loc.  clt.  699,  114  S.  W.  63,  In  construing 
a  similar  contract,  the  court  said: 

"It  is  thus  seen  that  the  defendant  made  pro- 
vision in  the  contract  that  it  should  not  be  lia- 
ble unless  the  damage  was  done  while  the  ani- 
mals were  in  its  custody.  It  is  conceded  that 
the  injury  in  this  case  was  inflicted  bjr  the  con- 
necting carriers.  Therefore  it  cannot,  in  reason, 
be  supposed  that  the  parties  intended  that  no- 
tice should  be  given  to  defendant  for  a  loas  for 
which  it  stipulated  it  was  not  to  he  liable.  We 
explained  a  like  contract  in  Davis  v.  Railroad, 
122  Mo.  App.  687;  and  held,  in  such  circum- 
stances, that  a  notice  to  the  initial  carrier  was 
not  intended  to  be  required." 

In  both  the  Davis  and  Holland  Cases,  su- 
pra, tile  suit  was  brought  under  section  5222, 
R.  S.  1900,  which  maide  in  interstate  ship- 
ments the  Initial  carrier  liable  for  the  neg- 
ligence of  asy  connecting  carrier.  The  Car- 
mack  Amendment  superseded  our  statute  on 
the  subject,  but  enacted  the  provision  of  our 
statute  (in  almost  the  same  language)  Into 
federal  law,  malUng  said  provision  applicable 
to  all  Interstate  shipments.  But  In  constru- 
ing the  Carmack  Amendment  the  Supreme 
Court  of  the  United  States  has  declared  that 
said  amendment  not  only  makes  liable  the 
initial  carrier,  but  that  the  connecting  car- 
rier Is  not  relieved  from  liability,  "but  the 
bin  of  lading  required  to  be  Issued  by  the 
initial  carrier  upon  an  interstate  shipment 
governs  the  entire  transportation,  and  thus 
Axes  the  obligations  of  all  participating  car- 
riers." Georgia,  Florida  &  Alabama  Rd.  v. 
Blisb  ft  Co.,  supra,  241  U.  S.  loc.  clt  194, 
195,  36  Sup.  Ct  543,  60  L.  Ed.  &48.  So  the 
holding  In  ttie  Davis  and  Holland  Cases, 
supra,  to  the  effect  that  a  contract  like  the 
one  before  us  provides  for  notice  to  the 
initial  carrier  only  in  cases  where  that  car- 
rier is  sought  to  be  held  and  the  negligence 
has  occurred  on  its  line,  is  certainly  appli- 
cable to  a  contract  Issued  under  the  Carmack 
Amendment  when  the  provisions  of  such  a 
contract  are  as  those  In  the  one  before  us. 

It  is  therefore  our  holding  In  this  case 
that  no  notice  was  required  to  be  served  on 
the  defendant,  but  from  what  we  have  said 
the  Judgment  must  be  reversed,  and  the  cause 

remanded;   and  it  is  so  ordered. 

It 

EI/I.ISON,  P.  J.  (concurring).  It  must  be 
borne  in  mind  that  the  contract  of  shipment 
did  not  provide  merely  that  ten  days'  notice 
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Of  lom  Ghotild  be  gif  en  to  defendant,  for  tbat, 
of  course,  would  call  for  noitlce  to  defendant 
no  difference  wbere  on  the  lines  of  transporta- 
tion the  loss  occurred.  But  the  contract  bad 
other  connected  provisions  clearly  showing 
and  controlling  its  meaning,  viz.  that  the  de- 
fendant was  not  to  "'be  liable  for  loss  or 
damage  after  delivery  to  any  connecting  line, 
nor  for  any  loss  or  damage  not  Incurred  upon 
Its  own  Tina"  And  that  "In  case  of  loss  or 
damage  upon  any  connecting  line,  such  con- 
necting line  shall  not  be  in  any  manner  liable 
unless  claim  shall  be  made  in  like  manner  (as 
to  the  initial  line)  to  such  general  officer  or 
agent  of  such  connecting  line."  It  thus  seems 
manifest  that  the  contract  was  that  defend- 
ant was  only  to  be  liable  for  loss  occurring 
on  its  own  line,  and  that  notice  of  loss  was 
only  to  be  given  to  the  line  upon  which  the 
loss  occurred. 

If  no  notice  of  loss  was  required  by  the 
contract  of  shipment,  the  court,  of  course, 
would  not  interpolate  such  provision  and  de- 
mand one.  If  a  notice  is  required  in  the  con- 
tract, it  will  be  only  such  notice  as  the  par- 
ties meant  to  require,  and  it  is  for  the  courts 
to  construe  its  meaning  and  application  when 
it  becomes  a  subject  of  controversy  between 
the  parties;  and  in  doing  this  the  funda- 
mental rule  in  the  construction  of  contracts 
should  be  called  upon,  viz.  to  ascertain  the 
intention  of  the  parties.  In  this  connection 
and  in  addition  to  what  is  said  by  Judge 
BLAND,  X  quote  from  the  opinion  on  inotlon. 
for  rehearing  tn  Davis  v.  Railroad,  122  Mo. 
App.  loc.  <dt  645,  99  S.  W.  19: 

"The  question  in  this  case  is,  Did  the  parties 
to  the  contract  intend  to  require  that  the  ship' 
per  Bhould  give  notice  to  defendant  of  a  loss 
which  did  not  occur  on  defendant's  line?  It  is 
everywhere  agreed  that  the  object  of  the  notice 
and  the  cround  upon  which  it  is  held  to  be  a 
valid  and  reasonable  provision  is,  that  it  af- 
fords the  party  to  be  notified  an  opportunity 
to  protect  nimself  against  the  claim— to  inquire 
into  the  matter  to  see  if  it  is  an  honest  daini 
and  one  for  which  he  is  liable.  We  think  it 
wonid  bo  absurd  to  suppose  that  a  party  intend- 
ed to  say  by  his  contract  that  he  would  not  b« 
liable  unless  a  notice  is  given  of  a  loss  for  which 
the  same  contract  says  ne  shall  not  be  liahle  in 
any  event.  It  Is  difficult  to  make  a  very  plain 
matter  any  plainer,  but  if  it  can  be  done  it 
is  accomplished  in  this  contract.  For,  it  is  fur- 
ther provided  therein  that  for  losses  occurring 
on  a  connectiDR  line  (for  which  it  is  agreed  the 
defendant  shall  not  be  liable)  the  notice  must 
be  given  to  tbat  line.  It  ia  true  that  the  de- 
fendant is  Uable  for  loss  on  a  connecting  line, 
notwithstanding  the  stipulation  to  the  contrary. 
But  that  ia  by  force  of  the  statute  which  ia  in- 
terposed to  nullify  such  stipulation;  but  that, 
of  course,  cannot  affect  the  question  of  what 
was  intended  by  the  parties  as  to  when  a  notice 
should  bo  given.  The  statute  fixes  defendant's 
liability  for  loss  on  a  connecting  line,  while 
the  contract  for  notice  must  be  enforced  accord- 
ing to  the  intention  of  the  parties  when  they  ex- 
ecuted it." 

The  contract  in  the  present  case  is  aa 
near  like  tbat  In  the  Davis  Case  that  I  can- 
not distinguish  them,  and  hence  concur  in 
the  foregoing  opinion. 


TRIMBLE,  J.  (dIssentlBg).  I  am  unable 
to  agree  with  the  conclusion  reached  in  the 
foregoing  opinion  that  the  contract  sball  l>e 
construed  as  containing  no  provision  requir- 
ing notice  within  ten  days  where  the  loss 
occurs  on  the  connecting  carrier  and  the 
initial  carrier  is  sought  to  be  held.  The 
contract,  made  March  2,  1907,  provides  that: 

"It  is  further  agreed  that  the  said  railway 
company  shall  in  no  case  be  liable  for  any  loss 
or  damage  to  said  animals,  unless  a  claim  shall 
be  made  in  writing  by  the  owner  or  owners 
thereof,  or  his  or  their  agents,  and  deliverod 
to  a  general  freight  agent  of  the  said  railway 
company,  or  to  the  agent  of  said  railway  com- 
pany at  the  station  from  which  the  animals  are 
shipped,  or  to  the  agent  at  the  point  of  destina- 
tion, within  ten  (10)  days  from  the  time  the 
said  animals  are  removed  from  the  cars." 

It  seems  to  me  that  this  provision  should 
be  taken  to  mean  exactly  what  it  says,  name- 
ly, that  "In  no  case"  shall  the  initial  carrier 
be  held  liable  unless  notice  Is  given,  within 
ten  days  of  the  loss,  to  either  the  Initial  or 
the  terminal  carrier.  The  provision,  else- 
where In  the  shipping  contract,  saying  that 
the  initial  carrier  shall  not  be  liable  for  any 
loss  not  occurring  on  its  own  line,  Is  mere 
waste  paper  and  of  no  force  whatever,  be- 
cause It  Is  void  under  the  federal  statutes. 
Even  If  It  were  possible  to  construe  this  void 
provision  as  limiting  the  requirement  of  no- 
tice to  the  Initial  carrier  only  to  a  loss  oc- 
curring on  Its  own  line,  still  the  construction 
we  must  put  on  It  Is  not  the  construction 
whldi  'the  state  courts  have  heretofore  felt 
free  to  adopt,  but  that  construction  which 
the  federal  courts  place  uiwn  provisions  re- 
quiring notice  of  loss  within  a  specified  time. 
Those  courts  have  been  very  strict  In  uphold- 
ing such  provisions,  and  one  object  in  doing 
so  is  to  carry  out  and  fully  efTectuate  the 
federal  laws  with  regard  to  uniformity  of 
rules  and  of  the  liability  of  Interstate  com- 
mon carriers.  I  do  not  believe  the  federal 
courts  will  construe  a  provision  which  is 
utterly  void  as  yet  having  sufficient  force 
and  vitality  to  limit  and  destroy  a  plain  and 
I)osltlve  provision  elsewhere  in  the  contract 
which  those  courts  have  held  is  not  only 
valid  and  enforceable,  but  which  may  not 
be  even  waived  or  avoided  by  the  carrier. 
For  these  reasons  I  am  of  the  opinion  that 
under  the  federal  rules  of  construction,  by 
which  this  Interstate  contract  Is  governed, 
the  failure  to  give  any  notice  within  ten  days 
destroys  plaintiff's  case,  and  hence  the  Judg- 
ment should  be  reversed  .without  remanding. 


PHIPPS  ▼.  CHICAGO,  R-  1.  *  P.  RT.  CO. 
et  aL    (No.  12372.)* 

(Kansas    City    Court    of   Appeals.      Missouri. 
April  2,  1917.) 

1,  EvtDEwcB   «=j58S— Cbedibilitt   of  Wit- 
nesses. 
The  jury  was  within  the  limit  of  its  dnty 
and  privilege  to  believe  plaintiff,  a  boy  of  about 
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12,  whose  testunony  flady  contradictied  the  evi- 
dence of  defendant's  detectivea,  especially  when 
bt  was  corroborated  fully  in  vital  particulars. 
[ESa.  Note.— Fbr  other  cases,  see  Evidence. 
C<>nt.  Dig.  S  2437;  Witnesses,  Cent  Dig.  t 
U64.] 

2.  BviDEHcE     ®=>588— Physical    Facts    to 
NuiLirr  Teshmont. 

In  an  action  against  a  railroad  for  injnnes 
to  a  boy  on  its  tracks,  physical  facts  held  ia- 
safBcient  to  show  that  testimony  for  plaintiff 
could  not  be  true. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Crat.  Dig.  i  2437;  Witnesses,  Cent.  Dig.  i 
11*1.] 

3.  Tbial  (8=»234(7)— Instbuction. 

In  an  action  against  a  railroad  for  injuries 
to  a  boy.  an  instruction  that  if  the  jury  believed 
that  plaintiff  stated  he  was  standing  there,  and 
something  on  the  train  caught  him  and  dragged 
him  along,  or  that  the  train  sucked  him  under, 
or  that  he  attempted  to  climb  on  the  tram 
while  it  wa»  moving,  the  law  will  presume  such 
statemento  and  facts  to  be  true,  because  made 
against  plaintiff's  interest,  was  properly  refus- 
ed; the  statements  of  plaintiff  referred  to  being 
his  statements  or  admissions  out  of  court,  while 
the  first  statement  was  consistent  with  plain- 
tiff's testimony  and  claim  throughout. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  fS  534,  666.] 

4.  Tbiai.    «=253(9)  —  iNSTETjcTioir— Unfaib- 

KESS. 

In  such  action,  the  instruction  that,  if  the 
jury  believed  that  plaintiff  stated,  as  described 
by  dictograph  reports  offered  in  evidence,  that  he 
received  his  injuries  while  attempting  to  climb 
on  a  moving  train,  verdict  must  be  for  defend- 
ants, was  properly  refused  as  wholly  omitting  any 
consideration  of  the  circumstances  of  obtaining 
such  statements  from  a  boy  of  11  years,  sur- 
ronnded,  wheedled,  coaxed,  and  induced  by  four 
of  defendant's  detectives,  thus  being  manifestly 
improper  and  unfair. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  620.] 

Appeal  from  Circuit  Court,  Buchanan 
County;   Charles  H.  Mayer,  Judge. 

"Hot  to  be  oflElcIaUy  published." 

Action  by  Joseph  Phipps  against  the  Chi- 
cago, Kock  Island  &  Pacific  Railway  Com- 
panj-  and  others.  From  a  judgment  for 
plalntur,  defendants  appeal.    Affirmed. 

John  E.  Dolman  and  O.  B.  Shultz,  botli  of 
St.  Joseph,  for  appellants.  Mytton  &  Parkin- 
son, of  St.  Joseph,  for  respondent 

ELLISON,  P.  J.  One  of  defendant's 
freight  trains  ran  over  plaintiffs  leg,  making 
necessary  an  amputation  above  the  knee. 
Claiming  that  defendant's  servants  in  charge 
of  the  engine  were  guilty  of  negligence,  he 
brought  this  action  for  damages,  and  recover- 
ed judgment  In  the  drcolt  court 

It  appears  that  plaintiff,  a  small  boy  be- 
tween 11  and  12  years  of  age,  had  been  wit- 
nessing a  ball  game  In  the  dty  of  St  Joseph 
on  the  evening  of  the  12th  of  April,  1915,  and 
at  7:35  p.  m.  was  returning  home  by  passing 
along  Nineteenth  street.  Defendant's  tracks 
crossed  that  street,  and  the  charge  in  behalf 
of  plaintiff  is  that,  as  he  was  crossing  the 
street,  bis  left  foot  became  fastened  in  a 


space  between  the  north  rail  of  the  track  and 
one  of  the  oak  planks  laid  between  the 
rails  and  forming  a  walk  or  part  of  the  cross- 
ing. As  he  started  over  he  looked,  but  did 
not  see  or  hear  a  train.  The  track  was 
straight  and  the  way  clear  for  more  than 
600  feet,  and  when  he  became  fastened  he 
then  saw  a  freight  train  approaching,  per- 
haps two  blocks  away.  He  began  "waiving 
his  bands  and  hollering,"  but  the  train  came 
<w,  and  he,  being  unable  to  pull  his  foot  out, 
threw  his  body  to  the  north,  and  the  eni^e 
passed  over  and  crushed  his  leg  between  the 
knee  and  shoe  top.  He  testified  that  he  was 
dragged  or  carried  a  distance  afterwards  as- 
certained to  be  119  feet,  and  that  from  there 
be  hopped  a  few  feet  from  the  track,  when  a 
Mrs.  Ritchie,  hearing  his  cries,  came  to  him. 
A  physldan  was  procured,  and  he  was  taken 
to  a  hospital  where,  as  we  have  said,  his  1^ 
was  an^utated. 

Defendant's  theory  Is  that  his  case,  and  his 
story  in  support  of  it,  were  falsely  made  up ; 
that  he  was  not  on  the  track,  but  beside  It, 
and  that  when  the  train  passed  he  attempted 
to  hop  on,  missed,  and  his  leg  went  under  the 
wheels.  But  If  his  version  Is  the  true  one, 
then  the  record  Is  a  concession  that  de- 
fendant's servants  were  guUty  of  negligence, 
for  they  could  have  seen  hU  horrifying  pre- 
dicament In  anjple  time  to  have  stopped  the 
train,  had  they  been  looking. 

In  support  of  the  claim  that  plaintiff's 
testimony  was  false,  and  that  it  was  made  up 
for  him  and  memorized  by  him,  defendant 
procured  a  number  of  detectives  who  were 
set  upon  the  boy's  track.  The  chief  of  these 
was  one  Payne.  The  groundwork  of  their 
plans  was  large,  and  the  process  adopted  by 
them,  considering  the  age  and  size  of  tbe 
culprit  or  victim,  whichever  he  was,  In- 
voU'ed  much  labor,  physically  considered. 
They  started  the  Operation  of  a  theater  or 
picture  show  in  the  neighborhood,  and  Payne 
employed  the  boy  (who  could  now  go  about) 
in  some  pretended  service  connected  with  tbe 
business.  By  various  methods  and  kindness- 
es he  Ingratiated  himself  into  his  confidence, 
and  claims  to  have  gotten  from  him  a  confes- 
sion that  the  story  of  his  foot  being  caught 
on  the  track  was  fialse  and  made  up  for  him, 
and  that  the  truth  was  he  bad  attempted  to 
"hop"  the  train  and  fell  under  the  wheels. 
But  Payne,  quite  naturally,  as  we  shnll  en- 
deavor to  show,  thinking  he  might  not  be  be- 
lieved by  a  Jury,  set  to  work  on  a  plan  which 
it  was  thought  would  not  only  sustain  him 
against  any  future  denial  by  tbe  boy,  but 
would,  of  Itself,  be  conclusive  evidence.  He 
rented  two  or  more  rooms  in  one  of  the  city's 
hotels  and  Installed  a  dictagraph  in  one  of 
them  connecting  with  the  other  by  wire  In 
which  were  two  receivers.  The  boy  was  by 
some  means  Induced  to  come  to  one  of  these 
rooms  where  the  detectives  were  assembled. 
Payne  gave  him  money,  theater  tickets,  candy 
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and  peanuts,  and  testified  that  he  got  htm 
Into  conversation  concerning  the  h>8s  of  his 
leg,  la  the  course  of  which  he  had  him  re- 
peat what  has  been  termed  his  "confession" 
that  his  case  against  defendant  was  built  on 
falsehood. 

A  young  woman  stenographer,  whose  In- 
tegrity is  not  questioned,  though  plalntUF 
claims  she  was  Inexperienced,  was  stationed 
In  the  next  room  and  took  down,  in  part,  the 
conversation,  the  transcribed  notes  of  which 
were  Introduced  In  evidence.  The  conversa- 
tion was  contiuued  over  several  times.  It 
consisted  largely  of  disconnected  matter 
purporting  to  relate  to  something  the  boy 
was  then  doing  for  Payne.  A  great  part  of 
it  was  what  Payne  said.  Bvery  little  while 
Payne  (apparently  incidentally)  would  refer 
to  the  boy's  injury  and  his  lawsuit  against 
defendant,  and  consisted  very  largely  of 
Payne's  statements  and  the  boy's  ass^t 
thereto  by  the  expression,  "Uhn."  In  that 
way  tte  statement  said  to  have  beei>  made 
by  the  boy  was  taken  down.  It  covers  a 
large  space  In  the  record,  is  disjointed,  and 
parts  of  it  not  to  be  understood.  The  notes 
are  Interspersed  with  asterisks,  and  much  of 
the  conversation  is  In  broken  sentences  which 
are  not  intelligible.  ISxe  young  woman  testi- 
fied that  she  could  not  understand  or  hear  a 
great  deal  of  the  conversation,  and  under- 
to<A  to  represent  that  part  by  asterisks; 
the  necessary  result  being  that  we  have  a 
garbled  or  partial  report  of  what  the  boy 
said. 

There  were  four  of  these  men  In  these 
rooms,  Payne  apparently  being  the  leader, 
engaged  in  getting  the  statements  from  the 
boy  and  getting  them  put  upon  paper  by  the 
young  woman  stenographer  in  the  adjoining 
room.  The  boy  denied  making  any  statement 
in  any  way  contradicting  his  testimony  that 
his  foot  was  caught  In  the  track  and  bis  leg 
crushed  by  the  train.  There  is  much  In  the 
record  to  corroborate  him  and  much  to  dis- 
credit these  detectives.  Payne  was  shown  to 
be  of  such  character  as  to  Justify  a  Jury  in 
refusing  belief  of  his  testimony.  It  was 
Shown  that  one  of  the  receivers  In  the  room 
where  the  conversation  Is  said  to  have  been 
held  was  hung  on  the  back  of  a  large  dresser 
sitting  diagonally  across  the  comer  of  the 
room,  and  that  a  person  could  have  been  con- 
cealed there,  giving  voice  In  low  tone  to  what 
the  stenographer,  in  the  next  room  partly 
heard,  partly  understood,  and  partly  noted 
down. 

[1]  But,  aside  from  such  considerations, 
the  boy  flatly  contradicted  these  persons,  and 
the  Jury  was  within  the  limit  of  Its  duty  and 
privilege  to  believe  him,  especially  when  cor- 
roborated fully  la  vital  particulars.  Mrs. 
Hltcbie,  whose  deposition  was  taken  by  de- 
fendant and  used  by  plaintiff,  was  across  the 
street,  and  saw  a  woman  hurriedly  pass  over 
the  tracks  ahead  of  the  boy  while  the  train 
was  approaching.  She  saw  the  boy  on  the 
crack.    She  stated: 


"He  kept  looUag  down  at  his  shoes  like  that, 
and  he  seen  the  train  wag  so  close,  and  he  acted 
like  be  didn't  know  which  way  to  go,  and  be 
looked  this  way  and  that  way,  and  he  would 
start  this  way  and  that  way,  and  I  suppose  his 
foot  must  have  been  fastened.  I  don't  loiow 
but  he  kind  of  throwed  up  his  hand." 

If  the  Jury  thought  Mrs.  Ritchie  was  tell- 
ing the  truth  when  she  made  these  state- 
ments, they  could  reascmably  have  believed 
that  the  actions  she  described  were  the  fran- 
tic efforts  of  the  boy  to  extricate  his  foot. 
As  the  train  was  passing  she  heard  his  cries 
and  went  to  him.  This  is  her  story  in  her 
own  words: 

"Q.  And  where  did  yon  find  him?  A.  Well, 
I  found  him,  I  suppose  he  was  about  a  block 
away,  and  he  was  carrying  Us  little  foot;  he 
was  about  halfway  from  the  railroad  track  to 
the  red  bam,  and  he  was  carrying  his  foot;  be 
was  about  halfway  from  the  railroad  track  to 
the  red  bam,  and  he  was  carrying  his  foot  in 
his  hand,  just  pushing  along  like  that.  Q.  Was 
his  foot  clear  off  his  leg?  A  No,  it  was  Just 
hanging  by  a  little  strip ;  and  he  said,  Ofa, 
woman,  look  at  my  poor  foot'  And  I  said,  'Its 
too  bad.'  And  he  said,  'I  am  dying,  ain't  IT*  I 
said,  'No,  I  think  you  are  all  right;  yon  might 
be  awfully  thankful  that  yon  are  not  killed;' 
and  he  said,  'Well,  woman,  will  you  tell  my 
mother  that  I  never  hopped  tliat  train,'  and 
he  says,  'She  will  think  I  did,  but  I  never,'  and 
I  said,  'Yes,  I  will.'  And  he  said,  'Oh,  I  feel 
so  numb ;  wul  you  take  me  in  your  armsr  " 

She  asked  him  how  it  happened — 
"and  he  said  something  about  like  he  was  fas- 
tened ;  I  can't  tell  it  just  as  he  did,  and  he  said 
'I  was  sucked  under  the  train.' " 

At  the  argument  it  was  insisted  by  defend- 
ant that  the  fact  the  boy  asked  Mrs.  Bltdile 
to  tell  his  mother  that  he  never  "hoK)ed''  the 
train  was  corroborative  of  the  defense  that 
he  was  hurt  in  that  way.  We  think  that 
does  not  follow.  It  is  hard  to  believe  a 
child  of  that  age  would  ask  an  elderly  and 
strange  woman  to  convey  a  falsehood  to  bis 
mother.  The  request  is  more  reasonably  rec- 
onciled with  the  Idea  that  his  mother  had 
cautioned  him  against  Jumping  oa  trains, 
and  that  he,  thinking  himself  to  be  then 
dying,  had  sent  her  word  that  he  had  not 
been  killed  in  that  way. 

There  were  other  circumstances  tending  to 
corroborate  the  boy  and  to  discredit  the  de- 
fense. The  spectacle  of  four  mature  and  ex- 
perienced men  in  the  service  of  detendants 
as  detectives,  getting  an  11  year  old  boy 
away  from  his  mother  and  friends  into  a  ho- 
tel and  then  Inducing  him,  by  artifice  and 
cunning,  to  make  statematts  a<&nowledging 
his  own  perfidy  and  destroying  his  case  then 
pending,  is  not  one  calculated  to  impress  a 
Jury  favorably.  If  the  Jury  believed  the 
boy  made  the  statem^it  at  all,  they  yet  had 
to  perform  the  duty  of  deciding  whether  such 
statement  or  his  testimony  was  the  truth: 
and  is  it  not  probable  that  if  they  believed 
he  made  the  statement,  be  was  Induced  to  do 
so  by  the  bribes  of  money,  theater  tickets, 
and  sweetmeats  which  Payne  adcnowledged 
were  given  him? 

[2]  But  it  is  urged  that  the  physical  facts 
show  the  testimony  in  plalntifTs  behalf  can- 
Digitized  by  V^OOQlC 


M60 


PHTPPS  V.  OHIOAOO,  B.  I.  ft  P.  RT.  00. 


428 


not  be  true.  This  is  based  principally  on 
the  gronnd  that  he  testified  when  he  was 
ran  over  by  the  engine  he  «as  carried  or 
dragged  a  short  distance.  An  alley  and  a 
barn  were  up  the  trads,  and  tbey  are  men- 
tioned as  points  in  connection  with  the  place 
where  the  boy  was  found  by  Mrs.  Ritchie 
and  the  doctor.  The  boy  testified  he  was 
carried  or  dragged  about  35  feet,  and  from 
there  he  crawled  and  helped  from  the  traclc 
a  short  distance.  It  appears  that  there  were 
no  bruises  on  his  foot  or  body,  and  that  his 
clothing  did  not  indicate  that  he  had  been 
dragged.  We  do  not  think  that  these  physi- 
cal appearances  and  conditions  destroy  the 
evidence  tending  to  show  that  his  foot  was 
fastened  in  the  track.  Certain  it  is  that  he 
was  either  fastened  on  the  track,  or  was 
standing  at  that  place  beside  the  track.  It 
Is  equally  certain  that  his  leg  was  severed 
there,  either  by  reason  of  his  foot  being  fas- 
tened or  his  attempting  to  jump  on  a  car,  his 
leg  going  under  the  wheels  and  cut  or  mashed 
off.  In  either  case  he  was  carried  or  drag- 
ged and  hopped  a  distance  from  the  place 
of  Injury.  The  lack  of  bodily  bruises  and 
disordered  clothing  has  as  much  tendency 
against  defendant's  theory  as  it  has  against 
plaintiff's  testimony.  The  boy  testified  that 
he  did  not  "remember  much  what  happened 
after  the  train  struck  him,"  and  that  he  did 
not  know  of  his  own  knowledge  how  far  he 
was  carried.  As  was  said  by  the  Supreme 
Court  in  Nugent  v.  Milling  Co.,  131  Mo.  241, 
253.  33  S.  W.  428,  431: 

"The  statements  by  a  witness  of  the  existence 
or  the  nonexistence,  the  occurrence  or  nonoc- 
currence, of  a  given  thing  as  a  fact  that  contra- 
venes all  laws  of  mechanics  and  philosophy  that 
are  so  goterally  recognized  that  courta  cannot 
ignore  them  cannot  be  said  to  be  matters  of 
fact  that  must  go  to  the  jury  for  their  consider- 
ation as  to  their  credibility.'' 

But  we  have  no  such  conditions  before  us. 

It  is  finally  Insisted  that  the  court  erred 
In  refusing  two  instructions  reading  as  fol- 
lows: 

"(1)  l%e  court  instmcts  the  jury  that  If  it 
believes  from  the  evidence  that  plaintiff  stated 
'that  be  was  standing  there,  and  something  on 
the.  train  canght  him  and  dragged  him  along,' 
or  'that  the  train  sucked  bim  under,'  or  'that 
he  attempted  to  climb  on  said  train  while  the 
same  was  moving,'  in  that  event  the  law  pre- 
mimed  sach  statements  and  facts  to  be  true  be- 
cause made  against  his  interest 

"(2)  The  court  instructs  the  jury  that  if  it 
believes  from  the  evidence  that  plaintiff  stated, 
as  described  by  tbe  dictagraph  reports  offered 
In  evidence,  that  he  received  his  injuries  while 
attempting  to  dimb  on  tbe  moving  train,  then 
its  verdict  must  be  for  defendants." 

A.  similar  Instroction  to  these  was  approv- 
ed In  Feary  v.  Street  Ry.  Co.,  182  Mo.  75, 106, 
62  S.  W.  452,  but  the  contrary  has  since  been 
nnlfonnly  held.  Conner  v.  Railroad,  181  Mo. 
397,  81  S.  W.  146;   Montgomery  v.  Railroad, 


181  Mo.  477,  79  S.  W.  930;  Sheperd  v.  Tran- 
sit Co.,  189  Ma  862,  87  S.  W.  1007:  Zander  v. 
Transit  Co.,  206  Mo.  445,  103  8.  W.  1006; 
Stetzler  v.  Railroad,  210  Mo.  704,  109  S.  W. 
660,  expressly  overruling  the  Feary  Case; 
Huff  V.  Railroad,  213  Mo.  495,  111  S.  W. 
1146;  Benjamin  v.  Railroad,  245  Mo.  598, 
151  S.  W.  91 ;  State  v.  Evans,  267  Mo.  163, 
183  S.  W.  1069,  1066;  State  v.  Flnkelsteln 
(not  yet  ofllcially  reported)  191  S.  W.  1002, 
1004.  Thes^  were  cases  in  which  a  party  lit- 
igant was  a  witness  in  bis  own  behalf,  and 
the  instructions  referred  to  therein  were  di- 
rected to  his  testimony  as  a  witness,  and  It 
was  held  to  be  error  to  single  him  out  for 
attention  by  the  Jury,  since  it  amounted  to 
a  comment  on  the  evidence. 

£3]  It  will  be  noted  that  the  Instructions 
here  involved  do  not  refer  to .  plalntlfT's 
statements  as  a  witness,  but  to  his  state- 
ments or  admissions  out  of  court.  Viewed 
from  that  standpoint,  they  were  each  right- 
fully refused.  The  first  one  assumes  that  if 
he  stated  "he  was  standing  there  and  some- 
thing on  the  train  caught  him  and  dragged 
him  along,"  It  was  against  bis  Interest  Such 
statement,  if  made,  is  consistent  with  his 
testimony  and  claim  throughout,  since  it  Is 
manifest  that  something  did  catch  hlni  and 
drag,  or  carry,  him  along  to  the  point  where 
he  was  dropped  or  left  by  the  train. 

[*]  The  second  instruction  concerning  his 
alleged  statements  taken  in  the  hotel  through 
the  dictagraph  Is  manifestly  Improper  and 
unfair.  It  wholly  omits  any  consideration 
by  the  Jury  of  the  manner  and  drcumstances 
of  obtaining  such  statements  from  a  boy  11 
years  old,  surrounded,  wheedled,  coaxed, 
and  Induced  In  the  manner  above  described, 
as  It  is  admitted  he  was.  State  v.  Thomas, 
250  Mo.  189,  215,  167  S.  W.  330;  Benjamin 
V.  RaUroad,  245  Mo.  598,  615,  151  S.  W.  91. 

In  support  of  the  instructions  defendant 
cites  us  to  the  recent  case  of  Steele  v.  Rail-, 
road,  265  Mo.  97,  175  S.  W.  177.  We  do  not 
see  that  it  has  any  application.  It  is  decid- 
ed In  that  case  that  a  party  plaintiff.  Intro- 
ducing himself  as  a  witness,  who  deliberate- 
ly and  knowingly  testified  to  a  state  of  facts 
which  showed  that  he  had  no  case,  will  not 
be  permitted  afterwards,  without  a  reason, 
excuse,  or  cause,  except  a  desire  to  gain  his 
case  at  all  hazards,  to  come  In  afterwards 
and  testify  to  a  different  state  of  facts  which 
give  him  a  cause  of  action.  The  rule,  as  we 
have  stated  it  is  specifically  stated  and  rec- 
ognized by  Judge  Paris,  265  Mo.  at  page  111, 
175  S.  W.  177,  citing,  among  other  cases,  one 
in  this  court  (Downs  v.  Racine  Co.,  175  Mo. 
App.  382,  162  S.  W.  831). 

It  Is  clear  that  we  have  no  right  to  Inter- 
fere with  the  verdict,  and  hence  the  judg- 
ment will  be  affirmed.    All  concur. 
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PARKER  et  al.  v.  SOVEREIGN  CAMP  OF 

WOODMEN  OP  THE   WORLD. 

(No.  2009.) 

(Springfield  Court   of  Appeals.     Missouri. 

June  26,  1917.) 

X.  iNStJBANCE  lS=9688— MUTTJAL   BENEFIT   IN- 

SUEANCE— Statutes. 
A  contract  of  insurance  in  a  fraternal  or- 
der docs  not  cease  to  be  governed  by  the  provi- 
sions of  Laws  1911,  p.  284,  exempting  fraternal 
associations  from  all  the  pronsions  _  of  the  in- 
surance laws  other  than  those  contained  in  the 
act  on  the  ground  that  it  does  not  specify  the 
amount  of  benefits,  where  the  policy  provides  for 
a  payment  of  $1,000  provided  that  the  payment 
thereof  shall  be  based  upon  one  assesament  on 
the  entire  beneficiary  membership  of  the  order, 
the  full  amount  in  no  case  to  exceed  the  amount 
of  one  such  assessment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1825,  1826.] 

2.  INSUBANCE  <g=>719(4)— MtJTUAl,  INBUBANCT 

— FoBM  OP  Policy. 
If  a  fraternal  insurance  policy,  after  nam- 
ing the  amount  of  l>enefits  to  be  paid,  seeks  by 
a  subsequent  provision  to  limit  such  liability 
to  a  possible  indefinite  amount,  in  contravention 
of  Laws  1911,  p.  284,  such  limitation  is  void. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  §  1855.] 

3.  INSUBANCE  «=»72a— Mutual  Insobancb— 
Pbovisions  fob  Patmbnt  of  Dues. 

An  insurance  contract  with  a  fraternal  or- 
der does  not  violate  Laws  1911,  p.  293,  §  25, 
requiring  that  the  laws  of  the  society  shall  pro- 
vide that  if  the  stated  periodical  contributions 
of  the  members  are  insuflBcient  to  pay  all  ma- 
tured death  and  disability  claims  in  full,  and  to 
provide  for  a  fund  required  by  its  laws,  addi- 
tional, increased,  or  extra  rates  shall  be  collect- 
ed, where  the  by-laws  of  the  order  provide  for 
a  fixed  annual  or  monthly  basis  on  the  age  of 
the  member,  and  give  the  Sovereign  Ck>mmander 
of  the  order  authority  to  order  the  collection  _ot 
one  or  more  annual  assessments  or  monthly  in- 
stallments in  addition  to  the  regular  ones,  of 
which  the  clerks  of  subordinate  lodges  are  to  be 
notified. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  %  1858.] 

4.  INSDBANCE  <8=>688— Mutual  Insurancei— 
Form  op  Contbact.         .     .    ^       ,  u     « 

An  insurance  contract  of  a  fraternal  benefi- 
ciary association,  which  has  qualified  under 
Laws  1911,  p.  285,  §  5,  exempting  such  associ- 
ations from  the  general  insurance  law,  is  sut>- 
iect  to  such  act,  regardless  of  whether  the  form 
of  the  contract  is  in  strict  compliance  therewith 
or  not. 

fEd.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  §§  1825,  1826.] 

6.  INSUBANCE  <3=9C88— Mutual  iNSuaANcs— 

Chakactbristics. 
A  fraternal  beneficiary  association,  not  con- 
ducting its  business  for  profits,  but  for  the  mu- 
tual benefit  of  the  members  and  their  benefi- 
ciaries, conducted  on  the  lodge  system,  with 
ritualistic  form  of  work  and  a  representative 
form  of  government,  is  within  Laws  1911,  p. 
28.T,  §  5,  exempting  fraternal  beneficiary  associ- 
ations from  the  operation  of  the  general  insur- 
ance law. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  $$  1825,  1826.] 

Appeal  from  Circuit  Court,  Texas  County; 
L.  B.  Woodslde,  Judge. 
Action   by    Charles   Parker   and   another 


against  tbe  Soveretsn  (Tamp  of  tbe  Woodmen 
of  the  World.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Hiett  &  Scott,  of  Houston,  for  appellants. 
D.  E.  Bradshaw,  of  Omaha,  Neb.,  Robert  La-  ' 
mar,  of  Houston,  and  Barbour  &  McDavld,  of 
Springfield,  for  respondent 

STTJRGIS,  J.  This  is  a  suit  by  the  bene- 
ficiaries on  a  benefit  certificate  issued  by 
the  defendant  on  the  life  of  John  M.  Parker 
and  presents  an  issue  of  law  only.  The 
agreed  facts  are  that  said  Parker,  while  a 
member  in  good  standing,  committed  suicide 
on  May  8,  1916,  and  this  is  the  sole  defense. 
The  application  for  the  benefit  certificate, 
the  certificate  itself  and  the  by-laws  of  tiie 
defendant  order,  which  are  made  part  of  the 
contract,  all  provide  that  If  the  member  die 
by  his  own  hand  or  act  the  certiflcate  shall 
be  null  and  void,  and  all  money  paid 
thereon  and  all  benefits  thereunder  shall 
be  absolutely  forfeited,  without  notice  or 
service.  The  defendant,  a  Nebraska  cor- 
poration, was  at  all  the  material  times 
duly  licensed  to  do  business  in  this  state 
under  Laws  Ma  1911,  pp.  284  to  330,  which 
act  is  amendatory  of  article  9,  chapter  61, 
R.  S.  Mo.  1909.  When  the  certificate  in  ques- 
tion was  issued,  said  Parker  was  a  citizen  of 
this  state,  and  same  was  delivered  In  this 
state,  making  it  a  Missouri  contract 

The  contention  of  defendant  is,  and  the 
trial  court  so  held,  that  defendant  la  a  fra- 
ternal beneficiary  association  governed  by 
said  Laws  1911,  p.  284,  by  section  5  of  which 
It  Is  exempt  from  all  the  provisions  of  the 
Insurance  laws  of  this  state,  other  than  those 
contained  in  said  act;  that  this  makes  de- 
fendant exempt  from  the  provision  of  sec- 
tion 6945,  R.  S.  1909,  providing  that  suicide 
shall  not  be  a  defense  to  any  suit  upon  a 
life  Insurance  policy,  in  the  absence  of  proof 
that  the  assured  contemplated  suicide  at  the 
time  he  made  application  for  the  policy. 

[1]  The  contention  of  plaintiff  is  that  the 
contract  in  question  is  not  such  a  contract 
as  the  defendant  la  authorized  to  malEe  un- 
der the  act  of  1911,  supra,  and  therefore  this 
contract  is  not  governed  by  that  act,  but  by 
tbe  general  insurance  law,  which  eliminates 
the  defense  of  suicide.  This  contention  Is 
based  on  the  further  contention  that  the  con- 
tract In  question  does  not  specify  the  amount 
of  benefits  provided  thereby,  as  is  required 
by  section  9.  Laws  1911,  p.  286.  Tlie  lan- 
guage of  the  certificate  in  question  on  this 
point  Is: 

"John  M.  Parker,  a  member  of  PIney  Camp, 
No.  657,  located  at  Cabool,  state  of  Atissoari. 
is,  while  in  good  standing  as  a  member  of  this 
fraternity,  entitled  to  participate  In  its  benefi- 
ciary fund  to  the  amount  of  one  thousand  dol- 
lars, should  his  death  occur  after  the  seoond 
year  of  his  membership,  payable  at  his  death 
to  Charles  and  Ella  Parker,  by  the  Sovereign 
Camp  of  the  Woodmen  of  the  World:  •  •  • 
Provided,  that  the  payment  of  this  certificate, 
or  any  part  thereof,  shall  be  based  upon  one 
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assessment  on  the  entire  beneficiary  memberabip 
of  this  order  in  good  standing ;  the  full  amount, 
when  BO  paid,  in  no  case  to  exceed  the  amount 
of  one  Buch  aaaessment,  nor  shall  any  portion 
go  paid  be  in  excess  of  a  like  proportion  of  a 
single  assessment  on  the  entire  beneficiary  mem- 
berdiip  at  that  time." 

[2]  Tbls  last  provision  of  the  certlficato 
in  qnestion  mast  be  read  )n  the  light  of  the 
statute  (Laws  1911,  supra),  which  itself  be- 
comes part  of  and  dominates  the  contract 
Any  inconsistency  in  the- policy  must  yield 
to  the  statutory  provisions;  and,  if  It  be  true 
that  the  policy,  after  naming  the  amount  of 
benefits  to  be  paid,  does,  by  a  subsequent  pro- 
vision, seek  to  limit  such  liability  to  a  pos- 
dble  Indefinite  amount  In  contravention  of 
the  stntnte,  then  such  limitation  must  be  held 
void.  Kribs  V.  U.  O.  F.,  191  Mo.  App.  624, 
549,  177  S.  W.  766.  In  Westerman  v.  Su- 
preme Lodge,  196  Mo.  670,  720,  94  S. 
W.  470,  5  L.  B.  A.  (N,  S.)  1114,  it  is  ahovm 
that  the  certificate  then  under  consideration 
contained  a  similar  provision,  and  at  page 
742  (94  S.  W.  490)  the  court  says  that  a  dis- 
tinguishing feature  of  a  benefit  certificate, 
as  contrasted  yrtOx  an  insurance  policy.  Is 
"that  the  amounts  to  be  paid  by  the  mem- 
bers are  not  definitely  fixed,  nor  is  the 
amount  to  be  paid  upon  death  certain.''  It 
would  be  a  strange  ruling  to  hold  that,  be- 
cause the  law  now  requires  a  benefit  cer- 
tificate to  "specify  the  amount  of  benefits 
provided,"  a  subsequent  clause  providing  for 
the  necessary  uncertainty  In  paying  such  cer- 
tificates would  render  same  an  old-line  con- 
tract, an  essential  feature  of  which  is  that 
the  amount  to  be  paid  must  be  definite  and 
certain.  In  Frame  v.  W.  O.  W.,  67  Mo.  App. 
127,  135,  the  court,  8i>eaking  of  this  same 
form  of  contract,  said  that  It  was  a  con- 
tract "to  pay  a  certain  sum,  which  Is  to  be 
raised  by  a  certain  mode."  If  the  mode 
should  prove  Inadequate  to  raise  the  cer- 
tain sum,  then,  in  view  ot  this  statutory  re- 
quirement, the  defendant  might  well  be  de- 
nied any  such  defense.  The  defendant  Is 
not  raising  any  such  defense  here.  In  fact, 
It  Is  shown  that  the  membership  of  this 
order  rons  Into  the  hundreds  of  thousands, 
and  that  It  has  an  emergency  fund  of  $26,- 
000,000,  80  that  the  possibility  of  a  single  as- 
sessment not  proving  adequate  Is  very  re- 
mote. 

The  plaintiff  cites  Kribs  v.  Foresters,  191 
Mo.  App.  524,  177  S.  W.  766,  as  holding  that 
a  certificate  of  insurance,  which  does  not 
specify  nnquallfledly  the  amount  of  benefits 
to  be  paid,  must  be  construed  as  being  In- 
surance on  the  assessment  plan,  and  therefore 
snbject  to  the  suicide  statute.  This,  however, 
argues  too  much,  since  the  statute  govern- 
ing insoranoe  on  the  assessment  plan  (sec- 
tion 6952,  R.  S.  1909),  Is  even  more  specific 
in  requiring  a  policy  on  that  plan  to  "specify 
the  exact  sum  of  money  which  It  promises 
to  pay"  than  does  the  statute  on  fraternal 
beneficiary  insurance.  It  will  readUy  be  seen 
that  the  present  defendant  and  this  certificate 


of  Insurance  do  not  fit  In  with  any  class  of 
insurance  provided  for  by  our  laws  as  near- 
ly as  it  does  with  fraternal  Insurance.  By 
a  similar  process  of  elimination  the  present 
contract  might  be  argued  to  be  no  Insurance 
at  aU.  Besides,  the  insurance  contract  in 
issue  in  the  Kribs  Case  was  issued  before 
the  act  of  1911,  and  was  therefore  not  gov- 
erned by  It  Whatever  we  may  thlpk  of 
some  of  the  reasoning  in  the  Kribs  Case,  it  is 
certain  that  the  contract  then  In  issue  was 
not  held  to  be  other  than  fraternal  bene- 
ficiary Insurance  because  of  the  amount  of 
the  benefits  being  indefinite,  nor  for  the  rea- 
son next  to  be  considered.  We  might  sur- 
mise that  one  of  the  purposes  of  the  act  of 
1911,  supra,  was  that,  since  the  courts  were 
holding  (Westerman  v.  K.  P.,  196  Ma  670, 
742,  94  S.  W.  470,  5  U  R,  A.  [N.  S.]  1114)  that 
one  of  the  tests  of  fraternal  beneficiary  In- 
surance was  the  indefinite  amount  to  be  paid 
on  any  certificate,  such  certificate  should  be 
made  definite  in  this  respect,  and  still  be 
within  such  class. 

[3]  A  second  reason  for  assailing  the  pres- 
ent contract  as  being  in  violation  of  the  laws 
applicable  to  fraternal  beneficiary  societies 
Is  that  defendant  has  failed  to  comply  with 
section  25  of  the  act  of  1011  (Laws  1911, 
p.  293),  one  clause  of  which  provides: 

"The  laws  of  such  society  shall  provide  that 
if  the  stated  periodical  contributions  of  the 
members  are  insufficient  to  pay  all  matured 
death  and  disability  claims  in  full  and  to  pro- 
vide for  the  creation  and  maintenance  of  the 
funds  required  by  its  laws,  additional  increased 
or  extra  rates  of  contribution  shall  be  collected 
from  the  members  to  meet  such  deficiency." 

The  defendant's  by-laws  provide  for  fixed 
annual,  or,  at  the  member's  option,  monthly, 
payments  for  each  ?1,000  of  Insurance,  based 
on  the  age  of  the  member.  Then  follow 
these  provisions: 

"On  or  before  September  1,  1916,  the  Sover- 
eign Commander  shall  publish,  in  the  columns 
of  the  Sovereign  Victor,  notices  to  all  mem- 
bers that  assessments  and  dues  are  based  on  an- 
nual payments,  and  giving  them  the  right  to 
pay  by  monthly  installments.  He  shall  have 
authority  to  order  the  collection  of  one  or  more 
annual  assessments  or  monthly  installments,  or 
to  order  that  no  payment  or  an  annual  assess- 
ment or  monthly  installment  is  necessary,  and 
in  such  case  shall  so  notify  the  Sovereign  Clerk 
in  writing. 

"Every  member  of  this  society  shall  pay  to  the 
clerk  of  his  camp  one  annual  assessment  or  one 
monthly  installment  or  assessment  as  required 
in  section  6,  which  shall  be  credited  to  and 
known  as  the  Sovereign  Camp  fund.  He  shall 
pay  any  additional  Sovereign  Camp  fund  or 
camp  dues,  or  either,,  which  may  be  legally 
called. 

"Should  there  be  any  assessments  or  dues  or- 
dered to  be  paid  in  any  year,  in  addition  to  the 
regular  annual  or  monthly  installment  payments 
due  by  each  memher,  the  Sovereign  Clerk  shall 
so  notify  the  clerk  of  every  camp  on  or  before 
the  let  day  of  the  month  for  which  Said  assess- 
ments, installments  of  assessments,  or  dues  are 
called,  and  instruct  the  clerk  to  notify  every 
member  of  his  camp  in  the  manner  as  provided 
in  these  laws  on  or  before  the  6th  day  of  the 
same  month. 

"When  any  assessment  payment  or  dues,  in 
addition  to  the  regular  payment,  is  ordered  in 
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any  one  month,  the  derk  shall  notify  each  mem- 
ber of  his  camp  of  such  assessment  or  asseas- 
menta  or  dues.'' 

The  plaintiffs'  attack  on  these  proTlslons 
Is-  somewhat  contradictory,  In  that  It  Is  said 
that  these  provisions  of  the  by-laws  are  in- 
adequate to  afford  a  sure  and  efficient  means 
of  collecting  additional  funds  in  case  the 
regular  assessments  are  insufficient,  and 
again  that  they  give  the  Sovereign  Com- 
mander absolute  and  unlimited  authority  in 
this  respect  Hiere  is,  of  course,  always  a 
possibility  that  the  governing  body  of  an 
order  of  this  character,  whether  vested  In 
one  man  or  a  number  of  men,  may  be  dere- 
lict of  th^ir  duties  In  this  and  other  respects. 
But  a  way  will  be  found,  we  think,  to  com- 
pel or  curb  action  in  this  matter  when  nec- 
essary. We  again  point  out  that  the  statute 
in  question  is  the  dominating  feature  of  this 
and  all  similar  contracts,  and  the  courts  and 
others  In  authority  will  see  that  extra  as- 
sessments are  mafle  when  necessary.  In  this 
connection  we  call  special  attentlcm  to  section 
31,  Laws  1911,  p.  284,  supra. 

[*]  There  is  another  phase  of  this  case 
whldi  we  think  disposes  of  plaintiffs'  con- 
tention. This  is  not  an  attack  on  any  par- 
ticular provision  of  the  contract  In  question, 
or  defendant's  by-laws  forming  part  thereof, 
asking  the  court  for  relief  against,  or  to  re- 
fuse enforcement  of,  such  provision.  It  is 
an  attempt  to  have  this  court  so  construe 
this  benefit  certificate  and  defendant's  by- 
laws as  to  make  same  an  old-line  policy,  or 
as  plaintiffs  say,  "insurance  on  the  assess- 
ment plan,"  under  article  3,  chapter  61,  R. 
S.  1909.  The  effect  of  this  would  be  to  make 
all  benefit  certificates  of  this  and  several  simi- 
lar organizations,  licensed  to  do  and  doing  a 
large  fraternal  insurance  business  here,  in  ef- 
fect old-Une  insurance  or  insurance  on  the  as- 
sessment plan,  and  subject  to  the  general  in- 
surance laws  of  this  state.  The  fact  that  this 
and  other  such  organizations  have  been  for 
years  and  now  are  licenced  to  do  business  here 
as  fraternal  beneficiary  associations  may  not 
be  conclusive  on  the  courts,  for  such  organi- 
zations may  enter  other  fields  of  insurance 
and  lose  the  protection  of  the  lavra  enacted 
for  their  benefit,  as  is  held  in  Kribs  v.  For- 
esters, 191  Mp.  App.  624,  S42,  177  S.  W.  706. 
There  is  no  doubt,  however,  but  that  the  fact 
that  the  governmental  agency  having  charge 
of  licensing  such  companies  to  do  business  in 
this  state  lias,  for  a  long  period,  construed 
the  methods  of  doing  business  and  insurance 
contracts  issued  by  this  company  as  con- 
stituting fraternal  beneficiary  insurance.  Is 
of  much  weight.  Armstrong  v.  M.  B.  A.,  245 
Mo.  153,  161,  149  8.  W.  469;  Westerman  v. 
K.  P.,  196  Mo.  67D,  709,  94  S.  W.  470,  5  L.  R. 
A.  (N.  S.)  1U4.  We  have  been  furnished  with 
a  Ust  of  some  17  cases,  beginning  with  W.  O. 
W.  V.  Wood,  100  Mo.  App.  655,  75  S.  W.  377, 
and  ending  with  Brlttenham  v.  W.  O.  W., 
180  Mo.  App.  523,  167  S.  W.  587«  in  all  of 
'«!:lch  the  defendant  and  U»  benefldary  ooa- 


j  tracts  are  recognized  as  being  within  the 
class  of  fraternal  beneficiary  insurance.  This, 
we  say,  is  persuasive,  though  the  exact  point 
may  never  have  been  raised. 

The  learned  trial  Judge  disposed  of  this 
case  on  the  theory  that  the  defendant  is, 
under  the  law,  a  fraternal  beneficiary  asso- 
ciation, and  Its  contract  of  that  class  of  in- 
surance, regardless  of  whether  the  form  of 
the  contract  is  in  strict  compliance  with  the 
statute  or  not;  and  in  this  we  agree.  Such 
Judge  filed  a  written  opinion,  from  which  we 
quote,  with  some  omlsdons  and  slight  modi- 
fications: 

"This  artide  provides  for  the  organisation 
and  incorporati<ni  of  three  dasses  of  insurance 
companies,  defined  in  section  6896  as  follows: 
(1)  Those  which  are  owned  and  controlled  en- 
tirely by  stockholders  and  in  neither  the  man- 
agement nor  the  profits  of  which  the  policy- 
holders participate.  (2)  Those  having  no  cap- 
ital stock,  and  in  the  management  and  profits  of 
which  the  ptdicyholderB  participate.  (3)  Tboee 
having  a  capital  stock,  but  in  the  management 
or  in  the  profits  of  which  the  policyholders  may 
l>ecome  entitled  to  participate. 

"The  tliird  artide  of  our  insurance  laws  re- 
lates to  a  distinct  datss  of  insurance  companies 
from  those  above  mentioned,  and  it  is  denomi- 
nated 'Insurance  on  the  Assessment  Plan,"  Sec- 
tion 6950,  wtuch  designates  the  character  of  in- 
surance which  fails  within  this  class,  provides 
'that  all  contracts  for  insurance  which  to  any 
degree  are  dependent  upon  the  collection  of  an 
assessment  upon  persuns  holding  similar  con- 
tracts shall  be  deemed  a  contract  of  insnrance 
upon  the  assessment  plan.'  'I'he  description  of 
this  dass  of  insurance,  as  far  as  it  goes,  fits  the 
defendant  company,  and  if  there  were  no  fur- 
ther provisions  on  the  subject  it  would  certain- 
ly fall  within  tliat  class.  There  is,  however, 
another  provision  in  artide  3  which  should  lie 
considered  in  determining  the  question  at  issue. 
This  is  found  in  section  69^,  and  is  in  sub- 
stance as  follows:  'Nothing  in  this  act  shall  be 
so  construed  as  to  be  applicable  to  organizationa 
which  conduct  their  business  as  fraternal  so- 
cieties on  the  lodge  system  and  limit  their  cei^ 
tificate  holders  to  a  particular  order  or  frater- 
nity, or  to  a  fraternal  beneficiary  socioty,  wbidi 
provides  for  the  relief  and  benefit  of  its  members 
or  the  families  of  deceased  members,  from  the 
proceeds  of  assessments  upon  members  of  such 
society  or  association,  and  issue  to  the  memtiers 
of  such  sodety  or  associatiun  beneficial  cer- 
tificates, payable  at  such  time  and  in  audi  man- 
ner as  shall  be  therein  provided.' 

"At  the  time  of  the  adoption  of  article  3  the 
Legislature  evidently  contemplated  the  estab- 
lishment of  another  dass  of  insurance  societies 
(see  section  tii>62),  and  that  it  should  not  be 
bound  by  the  laws  governing  the  dssses  already 
authorized;  and  while  this  section  would  not 
control  or  modify  subsequent  l^islation  on  the 
subject,  it  is  important  as  tending  to  mark  the 

?ath  and  indicate  the  scope  of  such  intended 
uture  legislation.  SecUon  6962,  R.  S.  190a 
This  additional  form  of  insurance  was  author- 
ized by  the  Legislature  by  an  act  which  Imcudc 
article  9  of  the  Statutes  of  1909,  and  waa  sub- 
sequently replaced  by  an  act  of  the  Legislature 
of  1911  (Laws  1911,  p.  284).  This  act  create^ 
or  rather  recreates,  the  additional  excepted  dass 
of  insurance  organizations,  and  by  sectioo  5  ex- 
empts them  from  the  operation  of  the  insur- 
ance laws  of  the  state;  and  if  defendant  so- 
ciety can  shelter  itself  under  the  broad  provi- 
sions of  tUs  act,  it  is  not  bound  to  do  for  tb* 
family  of  the  deceased  anything  more  than  it 
^promised.  Section  2  of  this  aqt  defined  what 
shall  constitute  a  fraternal  benefit  society  is 
mbatantially  the  following  temur;    'It  must  be 
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without  capital  stock,  orgvniied  and  carried  on  I 
solely  for  the  mutual  benefit  of  its  members 
and  their  beneficiaries,  and  not  for  jprofit,  hav- 
ing a  lodge  system,  with  ritualistic  form  of 
work  and  representative  form  of  government, 
which  shall  make  provision  for  the  payment  of 
benefits  In  accordance  with  section  6  of  this 
act."  (The  Nebraska  statute,  under  which  the 
defendant  is  organised,  is  almost  identlcaL) 
Section  3  defines  the  lodge  system.  Section  4 
defines  a  representative  form  of  government 
Section  S  exempts  these  societies  from  the  op- 
eration of  the  insDTance  laws  of  the  state.  Sec- 
tion 6  provides  for  the  payment  of  death  bene- 
fits or  benefits  for  temporary  or  permanent  dis- 
ability, and  it  contains  also  other  provisions 
which  arc  common  to  nearly  all  insurance  or- 
ganizations. .Section  7  provides  the  special  cjass 
to  whom  benefits  may  be  paid.  Section  8  gives 
tho  qualifications  of  membership.  Section  9 
gives  directions  as  to  what  the  certificate  shall 
contain:  (1)  It  shall  specify  the  amount  <rf 
benefit  to  be  paid.  (2)  It  shall  provide  that  the 
by-laws,  applications,  etc.,  shall  c<Histitute  part 
of  the  ctmtract 

"My  opinion  is  that  sections  2,  6,  and  7  tar- 
nish the  rules  by  which  the  organiJEation  mast 
bo  measured,  and  if  it  falls  within  these  rules 
it  has  the  shibb<deth  that  enables  It  to  pass 
from  the  domain  ol  old-line  and  assessment  in- 
Btnbnce,  and  to  congregate  with  others  of  like 
character  in  a  dass  to  themselves,  unfettered 
by  the  regulations  that  have  been  adopted  by 
the  lieglslature,  which  were  originally  intended 
to  only  apply  to  those  in  the  insurance  business 
for  the  profit  there  was  in  It  This  construc- 
tion also  tends  to  harmonize  some  of  the  ap- 
parently conflicting  opinions  of  the  judges  who 
have  written  on  the  subject.  When  the  Legis- 
lature has  declared  what  shall  constitute  a  fra- 
ternal benefit  society,  how  could  the  courts  have 
authority  to  add  anything  to  these  requirements? 
Some  of  the  judges  have  used  language  in  thdr 
opinions  that  indicate  that  they  thought  other 
judges  have  gone  outside  of  the  limits  fixed  by 
the  Xegislatare  and  erected  standards  by  which 
the  society  might  be  known  and  classed,  but  a 
careful  consideration  of  these  decisions  leads 
me  to  believe  that  a  wrong  construction  had 
been  placed  upon  them.  It  has  been  said  that 
the  contract  may  be  inquired  into  in  determin- 
ing in  what  class  the  association  should  be  plac- 
ed, and  this  has  been  said  in  such  a  way  as  not 
to  clearly  indicate  what  provision  in  the  con- 
tract is  alluded  to,  and  the  conclusion  has  been 
deduced  therefrom  that  the  judge  meant  that, 
if  there  waa  anything  in  the  contract  that  was 
not  in  full  compliance  with  all  the  statutory 
regulations,  the  association  would  lose  its  status 
under  the  act  of  1011.  It  has  also  been  said 
that,  when  a  society  invades  the  field  of  other 
insurance,  it  thereby  loses  the  protection  of  its 
cognomen  and  must  be  judged  by  the  company 
it  keeps.  This  has  been  said  in  such  a  way  as 
not  to  clearly  indicate  what  the  judge  meant  by 
the  term  invading  the  field  of  other  insurance.' 
It  seems  that  Judge  Norton!  in  the  Kribs  Case, 
191  Mo.  App.  524  [177  S.  W.  766],  was  of  the 
opinion  that  some  of  the  judges  had  said  that, 
if  the  policy  varied  in  any  degree  from  the  rules 
laid  down  by  law,  the  courts  should  oust  the 
i'ociety  from  its  privileged  estate.  In  this  con- 
nection it  may  be  well  to  consider  that  there 
is  a  vast  difference  between  what  these  so- 
cieties 'may  do'  and  the  'manntr  in  which  it 
shall  be  done,'  and  I  cannot  construe  any  of 
the  cases  referred  to  by  him  as  holding  that  a 
fraternal  organization  in  doing  an  act  that  it 
was  permitted  to  do  under  the  law  would 
lose  its  character  by  doing  it  in  the  wrong  way. 

"Most  of  the  cases  in  which  the  courts  have 
said  the  policies  should  be  examined,  in  order 
to  determine  the  character  of  the  busdness  they 
were  doing,  were  cases  where  the  policy  showed 
that  the  society  was  violating  the  positive  re- 
quirements of  section  7,  by  making  a  benefidary 


in  contravention  of  that  seetion.  In  Kribs  v. 
Foresters,  supra,  Judge  Norton!  says:  The 
rule  is  well  established  that  insurance  is  to  be 
regarded  as  on  the  assessment  plan  when  the 
payments  are  not  onalteraUy  fixed  by  the  con- 
tract.' He  cites  the  case  of  Knott  v.  Lifo  In- 
surance Co.,  161  Mo.  App.  697  1144  8.  W.  1781, 
and  Morgan  v.  Life  Ins.  Co.,  160  Mo.  App.  407 
[140  S.  W.  965].  Both  of  these  cases,  however, 
were  cases  in  which  the  question  was  whether 
the  policies  were  'old-line*^  or  'assessment,'  and 
this  rule  should  have  no  application  to  the  pres- 
ent case.  In  connection  with  its  statement  in 
regard  to  invading  another  field  of  insurance, 
he  refers  to  the  Uenbcrg  Case,  110  Mo.  App. 
328  [85  S.  W.  986],  and  the  WUson  Case,  12J 
Mo.  App.  507  [108  8.  W.  100].  The  certificate 
in  the  Herzberg  Case  was  payable  to  his  legal 
representatives,  and  in  the  Wilson  Case  to  his 
estate,  both  of  which  were  in  positive  viola- 
tion of  the  requirements  of  our  present  section 
7,  which  I  hold  should  be  jurisdictional.  In  the 
Westermau  Case,  106  Mo.  700,  701,  702  [94  S. 
W.  470,  5  li.  B.  A.  (N.  S.)  1114],  Judge  Fox 
prescribed  the  rule  for  the  determination  as  to 
whether  the  defendant  was  a  fraternal  associa- 
tion, in  very  plain  and  unambiguous  terms,  and 
he  puts  it  positively  upon  the  jurisdictional  r»- 

?iuirements  of  the  law,  as  follows:  (1)  Is  it 
ormed  for  the  benefit  of  its  members  and  their 
beneficiaries  and  not  for  profit?  (2)  Has  it  a 
lodge  system,  with  ritualistic  form  of  work  and 
a  representativo  form  of  government?  (8)  Are 
the  benefits  payable  alone  to  the  families,  heirs, 
blood  relatives,  or  persons  dependent  upon  the 
members?  (4)  Are  the  funds  for  such  benefits 
derived  from  assessments  collected  from  the 
membeiB?  There  is  no  intimation  given  by 
him  that  he  would  consider  a  violation  of  some 
subsequent  requirement  of  the  statute  as  gronnds- 
for  depriving  them  of  the  i>rivilege8  they  had  ae- 
quired  by  their  organization,  but  rather  that 
if  they  fulfilled  the  requirements  of  the  juris- 
dictional sections,  which  under  the  act  of  1911 
would  be  sections  2  and  7,  they  would  fall  with- 
in the  class  of  companies  provided  for  by  the 
Legislature,  and,  if  they  failed  to  observe  some 
other  statutory  provision  governing  this  class 
of  companies,  it  would  be  left  to  tho  insurance 
department  to  discipline  them  in  some  legal  man- 
ner and  oompd  them  to  observe.  While  some 
of  the  judges  in  their  opinions  in  later  cases 
have  used  different  language  in  defining  the 
status  of  these  societies,  yet  I  have  not  found 
any  case  where  it  has  been  said  that  Jodge  Fox 
gave  an  incorrect  definition  of  a  fraternal  so- 
ciety. Under  the  agreement  of  counsel  in  this 
case  the  defendant  company,  by  its  charter  and 
by-laws,  as  well  as  its  contract:,  has  fulfilled  all 
the  requirements  of  sections  2,  6,  and  7  of  the 
act  of  1911,  and  should  be  classed  as  a.  fraternal 
beneficiary  association,  and,  if  so,  under  the  con- 
ceded facts  in  this  case,  it  is  not  liable  upon 
the  certificate  sned  on." 

[I]  In  addition  to  the  foregoing,  we  might 
further  add  that  fraternal  beneficiary  insur- 
ance Is  essentially  Insurance  on  the  assess- 
ment plan  (Westerman  v.  Supreme  Lodge,  196 
Mo.  670,  721,  94  S.  W.  470,  5  L.  R.  A.  (N.  S.) 
1114),  as  is  recognized  by  section  6062  In  ex- 
empting, from  the  provisions  generally  ap- 
pUciible  to  such  Insurance,  organizations  of 
a  pnrtlcular  class  and  method  of  conducting 
business  and  paying  benefits  "from  the  pro- 
ceeds of  assessments  upon  members  of  such, 
society  or  association."  Section  10  of  the  act 
of  1911  (Laws  1911,  p.  286),  provides  that  "thfr 
funds  from  which  benefits  shall  be  paid. 
*  *  •  shall  be  derived  from  periodical  or 
other  payments  of  the  members  of  the  so- 
ciety,   •    •    •  ■•  and  sectlcm  17  of  awA  aet 
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provides  that  foreign  companiea,  wben  licens- 
ed to  do  business  here,  shall  show  "a  copy  of 
Its  contract  whl<di  must  show  that  benefits 
ore  provided  for  by  periodical  or  other  pay- 
ments by  persons  holding  similar  contracts." 
And  as  we  have  seen  section  25  of  this  act 
requires  provision  to  be  made  for  collecting 
additional  or  extra  assessments  when  neces- 
sary to  pay  matured  claims.  There  are  nu- 
merous cases  holding  that  the  essential  and 
dlstingulBhlng  feature  of  this  class  of  Insur- 
ance is  not  the  muthod  In  which  money  is 
raised  to  pay  benefits,  but  the  absence  of 
profit  to  those  conducting  the  business,  in 
that  the  business  shall  be  conducted  for  the 
mutual  benefit  of  members  and  their  benefi- 
ciaries; that  It  be  conducted  on  the  lodge 
system,  with  ritualistic  form  of  work  and  a 
representative  form  of  government.  Tlce  v. 
K.  P.,  123  Mo.  App.  85,  103,  100  S.  W.  519 ; 
Id.,  204  Mo.  349,  3^,  102  S.  W.  1013;  Arm- 
strong V.  M.  B.  A.,  245  Mo.  153,  150,  149  S. 
W.  459;  Westerman  v.  K.  P.,  196  Mo.  670, 
700,  94  S.  W.  470.  5  L.  R.  A.  (N.  S.)  1114; 
Morton  V.  Boyal  Tribe,  93  Mo.  App.  78,  87; 
T^ws  1911,  p.  284,  f  2.  It  was  expressly  held 
In  the  Armstrong  Case,  supra,  that  the  fact 
that  an  association,  possessing  the  essential 
characteristics  of  a  fraternal  beneficiary  as- 
soclatlcm  and  licensed  as  such  to  do  business 
In  this  state,  was  permitted  by  its  by-laws  to 
issue  certificates  payable  to  parties  other 
than  those  allowed  by  the  laws  of  this  state, 
did  not  make  such  association  an  old  line 
company,  or  its  certificates  subject  to  the 
general  Insurance  laws,  including  the  suicide 
statute.  To  the  same  effect  Is  the  Tloe  Case, 
supra. 

The  trial  court  reached  the  correct  conclu- 
sion In  this  case,  and  the  judgment  will  be 
affirmed. 

COX,  P.  J.,  and  FABRINGTON,  J.,  concur. 


OTTOPT  T.  MISSISSIPPI  VALLEY  TRUST 

CO.     (No.  14730.) 
(St.  Louis  Court  of  Appeals.    Missouri.    Argued 
and  Submitted  May  15,  1917.    Opinion  FUed 
June   6,   1917.     Rehearing  Denied  June   29, 
1917.) 

1.  EviDENCK  «=»471  (23)  — Opinion  Evidenob 
— SPKEn  or  ATrroMOBii.E. 

In  an  action  for  injuries  sustained  when 
struck  by  an  automobile,  plaintiff  was  properly 
.allowed  after  examination  by  court  and  coiinsel 
for  the  defendant  to  give  her  estimate  of  the 
speed  of  the  automc^ile,  although  she  saw  it  but 
an  instant  before  it  struck  her;  the  weight  of 
such  testimony  being  for  the  jury. 

2.  Tbial  «=»105(3)— Reception  of  Bvioence 
— Failtibb  to  Object. 

Where  there  was  no  objection  or  exception 
saved  to  the  testimony  of  a  witness  who  testified 
to  the  speed  of  an  automobile  before  it  struck 
the  plaintiff,  such  testimony  stood  as  before  the 
jury  for  whatever  probative  force  they  chose  to 
give  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Di?.  I!  263.] 


S.  MuinoiPAI.   COBPOBATIONfl   «=»706(8>— ITbi 
OF  Stbeets-Colubion  with  AxrrouoBiu:— 
JuBY  Question. 
EMdence  hM  sufficient  to  take  the  case  to 

the  jury. 
[Ed.   Note.— For  other  cases,   see  Municipal 

Corporations,  Cent.  Dig.  1 1518.] 

4.  Tbiai.  «=3251(8)— iNBiBnonoNS— Confokx- 
ITT  TO  Petition. 

Where  the  petition  charges  that  plaintiff  was 
injured  while  lawfully  on  sidewalk,  an  instruc- 
tion to  find  for  plaintiff  if  the  jury  found  she 
was  traveling  over,  upon,  or  across  a  public 
street  at  the  time  mentioned  in  the  evidence  was 
not  a  material  variance,  and  audi  variance  can 
be  overcome  by  amendment  of  the  petition  if 
counsel  are  so  advised. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  S  593.] 

5.  Appeai.  and  Ebbob  4=3215(1)— Objections 
AT  Tbiai/—Necessitt— Evidence. 

Where  an  instruction  authorizes  a  verdict 
on  evidence  irrelevant  to  the  pleadings,  it  will 
not  be  held  reversible  error,  where  the  evidence 
was  introduced  without  objection,  and  the  party 
objecting  to  the  instruction  did  not  pursue  the 
steps  provided  by  the  statute. 

[E>d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i|  1309,  1310;  Trial,  Gent 
Dig.  IS  683,  684.] 

6.  Tbial  «=»251(8)— Inbtbuctions— GoRroBM- 
iTY  TO  Petition. 

An  instruction  that  a  pedestrian  has  the 
same  right  to  use  the  street  as  the  owner  of  a 
vehicle  and  is  not  restricted  to  crossing  only  at 
a  crossing,  but  may  lawfully  cross  at  any  part 
of  the  street,  using  such  caie  as  persons  of  like 
age  and  of  ordinary  prudence  and  caution  would 
use  under  the  same  or  similar  circumstances,  is 
not  a  material  variance  from  allegations  of  the 
petition  that  plaintiff  was  injored  while  she  was 
lawfully  on  a  sidewalk. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  593.] 

7.  Neoligence  «=»141(9)  —  Coixision  with 
Automobile  —  HT71LANITABIAN  Dootbink  — 
Petition— Sufficiency. 

A  petition  alleging  that  defendant,  being 
the  owner  and  in  charge  of  and  operating  an  au- 
tomobile, "carelessly  and  negligently  and  at  an 
excessive,  dangerous,  and  unlawful  rate  of  speed, 
to  wit,  not  less  than  20  miles  an  hour,  and  with- 
out sounding  a  horn  or  giving  other  signal  of  his 
approach,  and  without  using  care'or  diligence  to 
discover  the  peril  in  which  plaintiff  was  placed 
by  reason  of  said  reckless,  dangerous,  and  un- 
lawful speed  of  said  automobile,  and  without  us- 
ing care  or  diligence  to  lessen  the  speed  of  said 
automobile  after  seeing  the  peril  in  which  plain- 
tiff then  was,  and,  after  discovering  same,  pei^ 
mitted  and  caused  said  automobile  to  run  upon 
and  over  the  curb  and  sidewalk  *  •  *  upon 
which  plaintiff  then  was,  and  caused  said  auto- 
mobile to  collide  with  and  strike  plaintiff,"  to 
her  injury  and  damage,  was  sufficient  as  a  state- 
ment of  the  humanitarian  doctrine. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  392.] 

8.  Neouqence  ®=»83— CoiximoN  with  Auto- 
mobile —  Buuanitabian  Doctbinx  —  Stat> 

UTK. 

Under  Acts  1011,  p.  330,  reqn^ing  one  op- 
erating an  automobile  to  nse  the  highest  degree 
of  care  that  a  very  carefnl  person  would  use 
under  like  or  similar  circumstances  to  prerent 
injury  to  persons  traveling  over  or  across  streets, 
etc.,  and  that  any  person  failing  to  nse  such  de- 
gree of  care  shall  be  liable  in  damages,  etc.,  un- 
less the  death  or  injury  is  caused  by  the  negli- 
gence of  the  injured  or  deceased  person  contrib* 


«=>For  other  cases  n*  same  topio  and  KBTiT-NUUBSR  to  sU  Key-Numbered  DtgesU  and  Indezca 
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ttttn;  thereto,  in  an  action  for  injuries  luatAined 
on  bmg  atruck  by  an  automobU*,  contribntor; 
negligence  if  a  secondary  cause,  and  not  the 
proximate  cause,  of  the  injury,  does  not  absolve 
the  driver  of  a  vehicle  from  the  exercise  of  the 
highest  degree  of  care  when  on  the  application  of 
the  humanitarian  or  last  chance  doctrine  he 
could  have  prevented  the  injuiy,  and  he  is  liable, 
notwiihstanding  the  contributing  negligence,  for 
an  injury  proximately  caused  t>y  his  failure  to 
exercise  such  care. 

[Ed.  Note.— For  other  eaacs,  see  Negligence, 
Cent.  Dig.  §  115.] 

9.  TmaI  <8=»252(8)— INSTBUCTIOHB— EVIDKNCB 
TO  Sttppobt. 

Where  there  was  no  evidence  that  plaintiff 
was  either  standing  in  front  of  a  street  car  or 
that  it  was  bearing  down  upon  her,  or  that  in 
order  to  avoid  the  car  she  ran  directly  in  front 
of  defendant's  automobile,  an  instruction  that, 
nnless  the  street  car  in  front  of  which  she  was 
passing  was  bearing  down  upon  her,  and  to  avoid 
the  car  she  ran  directly  in  front  of  tlie  automo- 
bile, she  was  not  ^iity  of  contributory  negli- 
gence, was  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  603.] 

10.  TkulI,  e=»253<9)  —  Instbuction  —  Exclu- 
sion OF  Evidence. 

An  instruction  that,  unless  plaintiff  startn] 
to  cross  a  street  without  stopping  and  looking 
to  see  whether  she  conM  cross  in  safety,  and 
unless  the  street  car  in  front  of  which  she  was 
crossing  was  bearing  down  upon  her,  and  to 
avoid  the  ear  she  ran  directly  in  front  of  de- 
fendant's automobile,  she  was  not  guilty  of  con- 
tributory negligence,  was  erroneous^  as  excluding 
from  the  jury  all  evidence  of  contributory  negli- 
gence other  than  that  referred  to  in  the  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  620.] 

11.  Damages    «=>2ie(2)— Inbtbttctions— Evi- 
DENCB  TO  Sttppobt. 

An  instruction  on  measure  of  damages  al- 
lowing recovery  for  impairment  of  health,  if  any, 
which  plaintiff  has  sustained  or  will  thereafter 
with  reasonable  certainty  snstain  hy  reason  of 
injuries  and  directly  caused  thereby  was  erro- 
neous, where  there  was  no  evidence  of  any  im- 
pairment of  health. 

Appeal  from  St  Louis  (Xrcnlt  Courtt; 
Eugene  McQuilUn,  Judge. 

Action  by  Xeona  Roberts,  by  her  next 
friend,  against  Oliver  Sblras.  Judgment  for 
plaintiff,  and  defendant  appealed.  Pending 
the  appeal  plaintiff  married,  and  by  leave 
of  court  is  prosecuting  the  appeal  in  her  mar- 
ried name,  Leona  Roberts  Ottofy.  The  de- 
fendant, Oliver  Shiras,  died  pending  the  ap- 
peal, and  his  administrator,  the  Mississippi 
Valley  Trust  Company,  was  subetltuted,  and 
prosecntes  the  appeal.  Reversed  and  re- 
manded. 

Bnder  ft  Buder,  of  St  Louis,  for  appellant 
Frnmberg  &  Russell  and  L.  Prank  Ottofy, 
all  of  St.  Lonls,  for  respondent. 

RETNOLDS,  P.  J.  This  action  was  com- 
menced by  plaintiff,  then  Leona  Roberta,  by 
her  next  friend,  against  Oliver  Shiras.  Pend- 
ing the  appeal  plaintiff  married  and  by  leave 
of  court  here  appears  in  her  married  aame. 
The  defendant  Oliver  Shiras,  died  pending 


the  appeal  and  his  administrator,  the  Mis- 
steippi  Valley  Trust  Company  was  duly  sub- 
stituted and  now  prosecntes  the  appeal 

The  petition  avers  that  defendant,  being 
the  owner  and  in  charge  of  and  operating 
an  automobile,  "carelessly  and  negligently 
and  at  an  excesslTe,  daQgerous  and  unlawful 
rate  of  speed,  to  wit  not  less  than  20  miles 
an  hour,  and  without  sounding  a  horn  or  giv- 
ing other  signal  of  bis  approacb,  and  without 
udtng  care  or  diligence  to  discover  the  peril 
In  whldi  plaintiff  was  placed  by  reason  of 
said  reckless,  dangerous  and  imlawful  speed 
of  said  automobile,  and  without  using  care  or 
diligence  to  lessen  the  speed  of  said  automo- 
bile, after  seeing  the  peril  In  which  plaintiff 
then  was  and  after  discovering  same,  per- 
mitted and  caused  said  automobile  to  run 
upon  and  over  the  curb  and  sidewalk  on  said 
Page  Avenue,  upon  which  plaintiff  then  was. 
and  caused  said  automobile  to  collide  with 
and  strilce  plaintiff,"  to  her  injury  and  dam- 
age in  the  sum  of  110,000,  for  which  she 
claims  judgment 

The  answer,  after  a  general  denial,  plead- 
ed contributory  negllg^ence,  to  which  the  usu- 
al reply  was  filed. 

On  De«ember  '12th,  1911,  plaintiff,  then  15 
years  old,  was  a  student  at  the  Emerson 
Sdiod,  located  on  the  north  side  of  Page 
Boulevard  .  between  Arlington  and  Semple 
Avenues,  in  the  city  of  St.  Louis.  Semple 
Avenuci'  entering  Page  Boulevard  from  the 
Bontb,  ends  there.  About  9  o'clock  in  the 
mwning  of  that  day  she,  with  a  schoolmate, 
Dorothy  Crabb,  saw  two  or  more  of  their 
friends  at  a  residence  on  the  south  side  of 
Page  Boulevard  who  called  to  them  to  come 
over  to  them,  plaintiff  and  Dorothy  Crabb 
then  being  on  tlie  north  side  of  Page.  The 
two  girls  stepped  off  of  the  north  carb  of 
Page  and  seeing  a  street  car  coming  along  the 
tracks  over  Page  Boulevard  from  the  west 
stopped  to  let  it  pass.  However,  when  that 
car  crossed  Semple,  going  east  it  stopped, 
tlte  far  side  of  a  cross-street  then  being  the 
side  at  which  to  stop  according  to  the  dty 
ordinances.  The  two  girls  then  passed  in 
front  of  the  car,  intending  to  continue  across 
Page  to  its  south  side.  Just  ad  tbey  cleared 
the  car  and  were  about  3  or  3V&  feet  south  of 
it,  they  saw  an  automobile  coming  east  on 
Page  Boulevard  and  along  the  south  'side  of 
the  street  car,  its  radiator  about  the  rear 
of  the  street  car,  there  being  a  space  of  2 
er  3  feet  between  the  automobile  and  the 
Stroet  car,  the  automobile  coming  at  a  rate 
of  about  25  miles  an  hour,  as  plaintiff  testi- 
fied. Dorothy  Crabb  stepped  back  toward  the 
street  car,  which  was  then  moving  east,  but 
plaintiff  started  to  run  across  the  street,  a 
distance  of  about  15  feet,  as  she  says — about 
26  feet  as  one  of  her  witnesses  says,  and 
Just  as  she  reached  the  curb  on  the  south 
Bide  of  Page  and  had  her  left  foot  up  on  the 
curb,  the  left  front  wheel  of  the  automobile 
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strtKlc  her  on  the  left  foot,  bruising  and  lac- 
erating that  and  otber  parts  of  her  body  bat 
not  breaking  the  limb.  According  to  her  tes- 
timony, she  was  knocked  imconsclous  and 
could  tell  nothing  more  about  the  accident. 
According  to  her  witnesses,  bystanders,  when 
the  automobile  struck  her,  It  threw  her  clear 
up  Into  the  air,  and  both  of  the  front  wheels 
ran  up  and  oTer  the  curb  and  rested  in  the 
grass  plat  between  the  curb  and  the  side- 
walk, where  it  stopped.  There  was  testimony 
that  the  street  car  had  been  stopped  to  let 
passengers  alight,  many  pupils  and  some 
teachers  being  aboard,  and  that  many  per- 
sons, principally  children,  were  going  across 
Page  to  the  schoolhouse.  Plaintiff  was  con- 
fined to  her  bed  for  some  little  time  after  tbe 
accident  and  when,  about  a  month  after- 
wards, she  resumed  her  attendance  at  school, 
she  was  using  a  crutch.  Surgeons  who  at- 
tended her  testified  to  the  extent  of  her  In- 
juries. 

On  tbe  part  of  defendant  there  was  evi- 
dence tending  to  show  that  the  automobile, 
at  the  time  It  was  approaching  and  passing 
the  street  car,  was  going  at  the  rate  of  about 
10  miles  an  hour,  and  that  as  soon  as  defend- 
ant, who  was  driving  the  car,  saw«  plaintiff 
attempting  to  cross  the  street  in  front  of  him 
and  pass  the  east  end  of  the  street  car,  he 
attempted  to  avoid  striking  her  by  turning 
his  automobile  into  the  south  curb  and  be 
and  a  friend  who  was  with  him  testified  that 
they  did  not  see  plaintiff  until  the  automo- 
bile was  almost  on  her  and  defendant  then 
turned  towards  the  curb  to  avoid  striking  her 
but  caught  her  Just  as  she  reached  and  was 
about  to  step  on  the  curb. 

On  a  trial  before  the  court  and  a  Jnry 
a  verdict  was  returned  in  favor  of  plaintiff 
in  tbe  sum  of  $1,600,  and  judgment  followed. 
Defendant,  Interposing  the  usual  motions, 
has  appealed  to  our  court. 

As  there  were  no  instructions  asked  or  giv- 
en as  to  negligence  in  the  failure  to  sound  a 
horn  or  give  otber  signal  of  approach,  these 
allegations  need  not  be  noticed. 

The  errors  assigned  by  learned  counsel  for 
appellant  are  to  the  refusal  of  the  court  to 
give  the  general  and  special  demurrers  asked 
by  defendant  at  the  close  of  plaintiff's  evi- 
dence in  chief  and  also  at  the  close  of  the 
entire  case ;  to  the  error  of  the  court  in  ad- 
mitting improper,  Illegal  and  Incompetent 
evidence,  and  to  errors  in  giving  instructions 
hereafter  referred  to,  and  In  refusing  to  give 
an  instruction  asked  by  defendant. 

The  special  demurrer  referred  to  is  found- 
ed on  the  claim  that  there  Is  a  fatal  variance 
between  the  allegation  and  the  proot  We 
do  not  think  so.  Furthermore,  when  the  evi- 
dence was  offered  no  such  objection  was 
made,  nor  did  defendant  make  the  required 
affidavit  of  surprise. 

[1]  In  support  of  the  allegation  of  the  ad- 
mission of  Improper  and  illegal  evidence,  and 
to  the  lack  of  evidence  of  the  speed  of  the 
automobile,  it  Is  argued  that  the  only  evi- 


dence Introdnoed  by  plaintiff  as  to  tbe  rate 

of  speed  at  which  the  maidilne  was  going 
Just  before  the  accident,  was  that  given  by 
plaintiff  and  by  Miss  Crabb,  and  that  plain- 
tiff testified  that  she  knew  the  machine  was 
going  25  miles  an  hour,  while  Miss  Crabb 
testified  that  it  was  "going  mighty  fast,"  but 
did  not  know  bow  many  miles  an  hour  U 
was  going,  but  It  was  "going  fast"  It  Is 
objected  to  the  testimony  of  plaintiff  that 
she  was  not  qualified  to  testify  as  to  the 
speed  at  which  the  automobile  was  traveling, 
as  she  only  saw  it  for  an  Instant  It  is  to 
be  said  as  to  this,  however,  that  before  al- 
lowing her  to  testify  as  to  the  apeed.  at  which 
she  thought  the  automobile  was  traveling, 
the  court  i)ermltted  counsel  for  appellant 
to  examine  her  as  to  her  quaUflcations  to 
testify. as  to  speed  and  at  the  conclusion  of 
that  allowed  her  to  give  her  estimate^  We 
think  the  court  was  warrantee  In  this  rul- 
ing, and  that  her  evidence  is  to  be  accepted 
on  that  matter. 

It  is  further  true  that  plaintiff  said  that 
she  saw  tbe  autCHUobile  coming  towards  her 
but  an  instant  before  it  strndc  her,  or  be- 
fore she  started  to  go  across  the  street,  but 
that  fact  does  not  entirely  eliminate  her  testi- 
mony as  to  the  speed  at  which  the  automobile 
was  coming.  It  was  for  the  jury  to  pass  on 
its  weight.  Fnrthermore,  as  argued  by  learn- 
ed counsel  for  respondent,  the  jury  bad  be- 
fore it  the  testimony  as  to  the  physical  facts 
in  the  case,  tending  to  show  that  the  anto- 
mobile  was  going  at  a  high  rate  of  speed.  Its 
two  front  wheels  ran  up  and  over  tbe  curb  of 
the  street,  the  curb  about  three  Inches  high, 
and  two  or  three  witnesses  testified  that  it 
struck  plaintiff  with  such  force  as  to  throw 
her  up  Into  the  air.  It  Is  true  that  we  have 
no  evidence  in  the  record  as  to  what  the 
weight  of  the  plaintiff  was,  but  it  may  be  as- 
sumed that  a  young  girl  of  IS  years  of  age,  at 
the  tbgie  In  perfect  health,  must  Have  had 
some  wel^t. 

[2]  As  to  the  testimony  of  Dorothy  Crabb 
which,  it  is  true,  was  given  as  stated  by 
counsel  for  appellant,  It  is  to  be  noted  that 
there  was  no  objection  made  or  exception 
saved  to  her  so  testifying  and  consequently 
it  stood  as  before  the  jury  for  whatever  pro- 
bative force  they  choee  to  give  to  it. 

[3]  With  these  facts  before  the  Jury  we 
are  unwilling  to  say  tiiat  there  was  no  sub- 
stantial evidence  in  the  case,  either  at  the 
conclusion  of  plaintifTs  case  in  cliief,  or  at 
the  conclusion  fit  tbe  whole  case,  to  warrant 
the  court  in  taking  the  case  from  the  jury. 

[4]  It  is  urged  that  plaintifTs  first  instruc- 
tion was  erroneous  in  that  It  departed  from 
the  petition,  it  being  claimed  that  as  tbe  pe- 
tition charges  tliat  plaintiff  was  injunxl 
while  she  was  lawfully  pn  the  sidewalk  of 
Page  Avenue,  that  this  is  Ignored  in  the  first 
instruction,  and  that  the  jury  were  there  told 
that  they  could  find  for  plaintiff  if  they  found 
that  she  was.  traveling  over  or  upon  or  across 
a  public  street  at  the  time  m^iUoned  in  tbe 
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ffvldenoe.  nila  point  U  practically  a  repe^ 
tltlon  of  the  point  made  In.  the  special  de- 
murrer and  which  we  have  noticed  in  con- 
nection with  that  holding  that  the  claim 
of  variance  had  not  been  properly  raised  or 
saved.  But  we  do  not  think  that  this  Is  such 
a  variance  as  to  be  at  all  material.  What- 
ever there  la  tn  this  can  be  overcome  by 
amendment  of  the  petition  If  counsel  are  so 
advised. 

[5]  It  is  urged  that  this  instruction  Is 
broader  than  the  Issues  made  by  the  peti- 
tion. Where  an  Instruction  authorizes  a 
verdict  on  evidence  Irrelevant  to  the  plead- 
ings, it  win  not  be  held  reversible  error  where 
the  evidence  was  Introduced  vrtthout  objec- 
tion and  the  party  objecting  to  the  Instruc- 
tion did  not  pursue  the  steps  provided  by  the 
statute. 

[(]  It- is  argued. that  the  third  instruction 
given  at  the  Instance  of  plalntUt  was  erro- 
neous for  like  cause.  That  Instruction  told 
the  Jury,  "a  pedestrian  has  the  same  right 
to  use  the  street  as  has  the  owner  of  a  vehi- 
cle, and  is  not  restricted  to  crossing  the  same 
oniy  at  a  crossing,  but  may  lawfully  cross 
at  any  part  of  the  street,  using  such  care 
as  persons  of  like  age  and  of  ordinary  pru- 
dence and  caution  would  use  under  t^e  same 
or  similar  circumstances."  We  see  no  objec- 
tion to  this  Instruction  save  that  possibly  It  Is 
a  mere  statement  of  a  legal  proposition  with- 
out applying  It  to  die  fkcts  in  the  case,  but  no 
complaint  Is  made  of  it  on  that  ground. 

[7]  It  is  charged  that  the  second  instruc- 
tion given  at  the  Instance  of  plaintiff,  based 
on  what  Is  commonly  called  "the  human- 
itarian doctrine,"  is  erroneous  because  It 
permits  a  recovery  for  disregard  of  that  doc- 
trine, which  it  is  said  Is  an  assignment  of 
negligence  not  pleaded.  This  Instruction  told 
the  Jury  that  If  they  found  from  the  evidence 
"that  the  defendant,  after  he  saw  or  by  the 
exercise  of  the  highest  degree  of  care  that 
a  very  careful  person  would  use  under  the 
same  or  similar  circumstances  might  have 
seen  plaintiff  In  danger  of  being  struck  by 
defendant's  automobile,  and  that  defendant 
thereafter  failed  to  use  the  highest  degree  of 
care  that  a  very  careful  person  would  use  un- 
der the  same  or  similar  circumstances  to 
avoid  striking  plaintiff,  and  If  you  further 
find  trom  the  evidence  that  the  defendant 
could  have  avoided  striking  plaintiff,  you  will 
find  for  the  plaintiff,  even  though  you  may  be- 
lieve that  the  plaintiff  was  guilty  of  con- 
tributory n^llgence  in  crossing  said  street" 
In  support  of  this  attack  on  that  instruction 
it  is  suggested  that  the  petition  does  not 
count  on  the  humanitarian  doctrine.  We 
think  it  does,  although  not  very  clearly  and 
distinctly. 

[t]  Assuming  for  argument,  however,  that 
the  petition  does  count  on  the  humanitarian 
doctrine,  counsel  for  appellant  argue,  in  fur- 
ther attack  upon  this  Instruction,  that  plaln- 
.tiff  admits  that  she  was  guilty  of  contribu- 
tory negUgenee^  and  counsel  aay  that  the 


qnestloa  then  arises,  wliat  degree  of  care 
la  owing  i^intlff  on  the  part  of  the  defend- 
ant where  the  plaintiff  admittedly  was  neg- 
ligent and  they  argne  that  this  Instruction 
No.  2,  not  only  tells  the  Jury  that  defendant 
had  to  use  the  highest  degree  of  care  to 
see  that  plaintiff  was  in  danger  of  being 
struck  but  that  he  bad  to  use  the  highest 
degree  of  care  to  avoid  striking  plalntlffj 
even  though  plaintiff  was  guilty  of  contribu- 
tory negligence  and  this,  counsel  claim,  er- 
roneously states  the  law.  We  do  not  think 
so,  nor  do  we  place  that  construction  upon 
section  9  of  the  Act  approved  March  9th, 
1911  (Session  Acte  1911,  p.  330).  As  we  con> 
strue  this  section,  it  does  not  mean  that  in  all 
cases  the  negligence  of  the  injured  person. 
If  that  appears,  relieves  the  defendant  from 
the  duty  of  using  the  highest  degree  of  care 
that  a  very  careful  person  would  use  under 
like  or  similar  circumstances  to  prevent  In- 
Jury  to  persons  traveling  over  or  across 
streets,  highways  or  other  places  much  used 
for  travel.  In  short  w«  do  not  think  that 
the  contributory  negligence  of  the  Injured 
party,  if  that  is  not  the  proximate  cause  of 
the  ioinfy,  absolves  the  driver  of  the  vehicle 
from  the  exercise  of  the  highest  degree  of 
care  when,  on  the  application  of  the  human- 
itarian or  last  chance  doctrine,  he  could  have 
prevented  the  injury.  If  the  Injury  was  oc- 
casioned by  the  failure  of  the  driver  oil  the 
vehicle  to  exercise  the  highest  degree  of 
care  when  be  saw  the  danger,  then  such  fail- 
ure is  the  direct  proximate  cause  of  the 
Injury  and  the  negligence  of  the  Injured 
party  is  but  a  secondary  cause.  As  we  un- 
derstand this  section  9,  It  simply  means  that 
there  can  be  no  recovery  when  the  injury 
was  proximately  caused  by  plaintiff's  neg- 
ligence. But  if  plaintitTs  negligence  was  a 
secondary  cause,  as  we  may  call  it,  and  the 
proximate  cause  was  the  want  of  the  exer- 
cise and  use  of  "the  highest  degi'ee  of  care 
that  a  very  careful  person  would  use,  under 
like  or  similar  circumstances,  to  prevent  In- 
Jury,"  on  the  part  of  the  defendant  then 
defendant  is  liable  notwithstanding  the  con- 
tributing negligence  of  the  plaintiff.  We 
hold  this  second  instruction  substantially 
correct. 

[I]  The  correctness  of  the  fourth  Instruc- 
tion given  at  the  Instance  of  plaintiff  is  chal- 
lenged. That  Instruction  told  the  Jury  that 
if  they  found  from  the  evidence  that  plaintiff, 
at  the  time  of  her  injury,  was  a  child  of  the 
age  of  16  years  and  did  not  possess  the  dis- 
cretion of  an  adult  or  grown  person  at  the 
time  of  the  injury,  they  should  consider 
these  facts  in  determining  whether  or  not 
the  plaintiff  was  guilty  of  negligence  at  the 
time  of  the  injury,  which  contributed  to 
cause  said  injury,  "and  unless  yon  find  and 
believe  from  the  evidence  that  plaintiff  start- 
ed to  cross  Page  Avenue  without  stopping 
and  looking  to  see  whether  she  could  cross 
In  safety  and  unlett  you  further  find  from 
the  evidence  that  the  street  car  tn  front  oj 
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tohieh  the  WW  orotting  was  bearing/  down 
upon  her  and  that  to  avoid  said  oar  the  ran 
directltf  in.  front  of  defendant's  approaching 
automobiie,  you  cannot  find  that  plaintiff 
was  guilty  of  contributory  negligence."  We 
are  obliged  specifically  to  condemn  the  words 
we  have  italicized  in  tbe  latter  part  of  this 
Instruction  as  ansupported  by  tbe  evidence 
In  the  case.  There  is  no  evidence  that  we 
find  in  a  careful  reading  of  the  testimony 
as  absb-acted,  or  even  as  given  In  the  addi- 
tional abstract  of  counsel  for  respondent, 
that  plaintiff  was  either  standing  in  front 
of  the  street  car  or  that  It  was  bearing  down 
upon  her,  or  that  to  avoid  the  car,  she  ran 
directly  in  fr<Hit  of  defendant's  approaching 
antCMBObile.  It  is  true  that  there  Is  evidence 
to  the  effect  that  when  plaintiff  had  finally 
started  to  cross  the  street,  the  street  car  had 
ttarted,  but  neither  she  nor  her  companion 
were  then  in  front  of  the  car,  and  it  cannot  be 
said  that  the  car  was  bearing  down  upon  them 
or  upon  plaintiff.  On  the  contrary,  her  tes- 
timony and  that  of  her  companion  is  that 
they  were  from  two  to  three  feet  to  the  south 
of  the  street  car,  not  in  front  of  it,  but  off 
on  the  side  of  it,  and  as  far  as  the  evidence 
can  be  understood  as  to  the  fact,  when  plain- 
tiff started  to  cross  the  street  the  street  car 
was  not  bearing  down  upon  her  but,  start- 
ing on  its  tracks,  was  going  past  her  and  she 
had  no  thought  of  the  street  car.  This  in- 
struction Is  highly  prejudicial  in  this  respect 

[10]  The  Instruction  Is  further  erroneous 
In  that  it  excludes  from  the  consideration 
of  the  Jury  all  evidence  of  contributory  neg- 
ligence on  the  part  of  plaintiff,  other  than 
that  referred  to  in  the  instruction. 

[11]  The  instruction  as  to  the  measure  of 
damages  is  criticized  In  that  it  allowed  re- 
covery for  "Impairment  of  health,  If  any, 
which  she  (plaintiff)  has  sustained  or  will 
hereafter,  with  reasonable  certainty,  sustain 
by  reason  of  said  injuries  and  directly  caus- 
ed thereby."  There  is  no  evidence  that  we 
discover  of  any  Impairment  of  health.  This 
instruction  was  erroneous,  although  we  do 
not  here  hold  it  reversible  error. 

The  judgment  of  the  circuit  court  in  this 
case  must  be  and  Is  reversed  and  the  cause 
remanded. 

ALiLEN  and  BECKER,  JJ.,  concur. 

AIXEN,  J,  (concurring).  I  concur  In  the 
opinion  of  my  Brother  REYNOLDS  herein, 
but  wish  to  add  a  few  words  respecting  the 
contention  that,  where  a  person  upon  the 
highway  has  negligently  placed  himself  in  a 
position  of  peril,  the  operator  of  an  automo- 
bile is  not  required,  by  virtue  of  the  statute, 
to  exercise  tbe  highest  degree  of  care  to 
avoid  striking  and  injuring  him.  The  stat- 
ute (subdivision  9  of  section  12  of  the  Motor 


Vehicles  Act  of  1911  [Laws  1911,  p.  330])  pro- 
vides as  follows : 

"Any  persons  owning,  operating  or  controlling 
an  automobile  running  on,  upon,  along  or  across 
public  roads,  streets,  avenues,  alleys,  highways 
or  places  much  used  for  travel,  shall  use  the 
highest  degree  of  care  that  a  very  careful  person 
would  use,  under  like  or  similar  circumstances, 
to  prevent  injury  or  death  to  persons  on.  or 
traveling  over,  upon  or  across  sudi  public  roads, 
streets,  avenues,  alleys,  highways  or  places  much 
used  for  travel.  Any  owner,  operator  or  person 
in  control  of  an  automobile,  f^ing  to  use  such 
degree  of  care,  shall  be  liable  to  damages,  to  a 
person  or  property  injured  by  failure  of  the  own- 
er, operator  or  persons  in  control  of  an  auto- 
mobile, to  use  such  degree  of  care,  and  In  case  of 
the  death  of  the  injured  party,  tbea  damages  for 
such  injury  or  death  may  be. -recovered,  as  now 
provided  or  may  hereafter  be  provided  by  law, 
unless  the  injury  or  death  is  caused  by  the  neg- 
ligence of  the  injured  or  deceased  person,  con- 
tributing thereto." 

It  will  be  seen  that  by  the  termd  of  the 
act  the  degree  of  care  Imposed  upon  the  own- 
er or  operator  Is  "the  highest  degree  of  care 
that  a  very  careful  person  would  use,  tinder 
like  or  similar  circumstances."  The  latter 
part  of  the  section  does  not  In  terms  pur- 
port to  exeml>t  the  owner  or  operator  from 
this  degree  of  care  in  a  case  where  the  Injur- 
ed person  is  guilty  of  negligence  contributing 
to  his  injury,  hut  'does  provide  that,  where 
the  Injury  or  death  Is  caused  by  such  person's 
contributory  negligence,  then  no  recovery 
may  be  had.  In  general  the  contributing  or 
concurring  negligence  of  a  plaintiff  i^recludes 
a  recovery,  for  the  reason  that  the  law  then 
regards  his  negligence,  and  not  that  of  the 
defendant,  as  tiie  proximate  cause  of  the  in- 
jury; but  in  cases  where  tbe  principle  of 
the  humanitarian  or  last  chance  doctrine  is 
applicable  the  law  does  not  regard  the  prior 
negligence  of  the  plaintiff,  whereby  he  placed 
himself  In  a  perilous  i)osltion,  as  being  the 
proximate  cause  of  the  injury.  If  defendant 
is  negligent  in  thereafter  falling  to  avoid  the 
Injury.  It  Is  true  that  under  that  doctrine, 
as  constantly  applle'd  by  our  courts,  a  defend- 
ant is  held  onl:r  to  the  exercise  of  ordinary 
care  to  avoid  the  injury ;  the  standard  being 
tbe  same  as  in. other  cases.  But  this  stat- 
ute changes  the  entire  standard  of  care  re- 
quired to  be  used  by  drivers  of  vehicles  of 
this  class.  It  requires  tbe  highest  degree  of 
care  to  be  exerdsed  under  aU  circumstances. 
In  exempting  the  owner  or  operator  from 
liability  where  the  injury  or  death  is  caused 
by  the  negligence  of  the  Injured  or  deceased 
person,  the  statute  evidently  means  that  this 
exemption  shall  apply  only  where  the  Injury 
or  death  Is  proximately  caused  by  such  neg- 
ligence. In  keeping  with  the  principles  of 
the  law  of  negligence  generally,  and  neither 
relieves  the  owner  or  operator  from  liability 
nor  lessens  the  degree  of  care  required  of 
bim  to  avoid  Injury  to  one  who  has  negli- 
gently placed  himself  in  a  position  of  peril. 
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KOTL  r.  LAY. 

(Kanns  City  Court  of  Appeals.  Missouri.    July 
3,  19160 

OUABOIAN  AND  WaBD  <a»147— ACCOUNTIHO— 

Intebest. 
Where  defendant  as  giiardlan  of  plaintiff  in- 
vested plaintiff's  money  in  a  farm,  lived  on  it 
for  many  years,  and  sold  it,  rendering  an  ae- 
connt  in  the  probate  court  at  r^ular  intervals, 
and  plaintiff  subsequently  .received  a  sum  of 
money  from  defendant  as  part  of  her  share  in 
the  proceeds,  and  then  brought  salt  and  obtain- 
ed a  judgment  for  a  further  sum,  it  was  proper 
to  allow  her  interest  from  the  date  of  tL^  first 
payment  only,  and  not  for  the  time  prior  thereto. 

, Note.— For  other  cases,  see  Guardian  and 

ard.  Cent.  Dig.  i  496.] 

On  mottea  tor  rehearinK.  Bebearlng  de- 
nies. 

Tor  former  opbdon,  see  187  S.  W.  279. 

PER  CURIAM.  The  OBly  point  made  on 
tbe  motion  for  rehearing  which  we  care  to 
notice  is  tliat  in  reference  to  the  time  we 
liave  named  for  the  beginning  of  Interest 
on  tbe  balance  found  to  be  dne  plaintiff 
Anna.  Plaintiff  snggests  that  the  sums 
found  to  be  due  tbe  wards  on  final  settlement 
In  tbe  probate  conrt  were  JndgmMtts,  or 
orders,  of  that  court,  and  that  by  force  of 
tbe  statnte  all  Judgments  or  orders  of  courts 
bear  6  per  cent.  Interest.  Section  7181,  R. 
S.  1909.  Bnt  besides  satisfying  those  orders 
or  Judgments,  plalnturs  petition  refuses  to 
recognize  them ;  and  the  settlements  of  their 
guardian  are  treated  in  the  same  way.  Their 
petition  is  bas^d  on  the  theory  that  Meier, 
their  guardian,  bought  the  land  and  made 
the  Improvements  thereon  with  their  money, 
and  that  after  a  long  time  he  sold  it.  They 
claim  they  should  be  allowed  their  money 
and  interest  out  of  the  proceeds  of  the  sale. 
They  do  not  seek  to  recover  anyttilng  on  tbe 
ground  of  a  final  settlement  and  Judgment, 
or  order,  of  the  probate  court.  On  the  con- 
trary, as  Just  stated,  they  repudiate  such 
order  an'd  airic  that  it  be  set  aside. 

The  petition  alleges  that  the  payment  made 
to  Anna  was  made,  not  on  the  final  settle- 
ment Judgment  or  order  of  the  probate  court, 
but  a  payment  on  her  share  of  the  sale  mon- 
ey. The  petition  is  based  alone  upon  the 
rlgbt  of  plaintiffs  to  the  sale  money  of  the 
land.  We  find  that,  in  point  of  fact,  the 
money  belonging  to  plaintiffs  was  accounted 
for  by  Meier  in  his  various  settlements  with 
the  probate  court,  and  that  the  final  orders 
finding  the  respective  sums  as  final  balances 
due  these  plaintiffs  were  satisfied  on  the 
record  and  Meier  discharged  from  his  guai'd- 
lanshlp.  No  fraud  was  shown  concerning 
these  sati<3factions  thus  entered  on  these 
Judgments,  nor  Is  any  suggested  save  that 
to  sustain  them  would,  In  effect,  be  a  fraud. 
Plaintiffs  never  after  pretended  to  have  any 
claim  against  Meier  bssed  on  the  Judgment, 
or  orders  of  the  probate  court,  and  no  de- 


mand was  ever  ma'de  of  him  until  Anna  was 
paid  the  $800. 

We  think  it  would  be  unjust  and  Inequi- 
table to  allow  plaintiff  Anna  interest  prior  to 
tliat  demand.  Tbe  motion  should  be  over- 
nded. 


MeKIM  V.  MBTROPOUTAN  STREET  RT. 
CO.    (No.  125M.) 

(Kansas  C!ity  Court  of  Appeals.     Missouri. 

June  11,  1917.    Rehearing  Denied 

July  2,  1917.) 

1.  EviDENCB  4=>424  —  Pabol  Evidenck  Af- 
fecting Weiting — Invocation  of  Rtjlk  bt 
Thibd  Party. 

A  third  party  or  stranger  cannot  invoke  the 
rale  that,  in  the  absence  of  fraud,  accident,  or 
mistake,  parol  evidence  is  inadmissible  to  vary 
the  terms  of  a  written  contract. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1966-1968.] 

2.  Evidence  <g=>424  —  Pabol  Evidencb  Af- 
fecting      WbITINO     —     INTBODUOTION       BT 

Btbanoeb. 
A  street  railway  company,  being  «.  stranger 
to  ita  conductor's  contract  releasing  a  railroad 
from  liability  for  personal  injuries,  was  not 
bound  by  it,  and  in  the  conductor's  action 
•gainst  itself  for  the  injuries,  the  aocideot  hav- 
inue  occurred  at  its  crossing  with  the  railroad, 
could  introduce  parol  evidence  to  show  that  the 
writing  did  not  contain  the  contract,  and  th^ 
condnctor,  though  a  party  to  the  release,  could 
also  introduce  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  a  1966-196a] 

8.  Rkfobkation  of  iNSTBtnaiiTS  «3»1S— Mis- 

TAXB  AS  TO  LBOAI.  EFFECT. 

Where  a  written  instrument,  though  its  con- 
tents are  known  to  the  parties,  fails  by  mutual 
mistake  as  to  its  legal  effect  to  state  their  oral 
contract,  it  may  be  reformed  so  as  to  express 
the  contract  as  made  in  proper  terms,  though 
one  knowing  the  facts  is  not  entitled  to  relief 
as  against  a  mistake  of  law. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  {§  72,  7&] 

4.  Pleadino  ®=»406(3)— Defects— Waitm  bt 

(jfOINO  TO  Tbiai.. 
Where  defendant  wept  .to  trial  withont  ob- 
jecting  to   the   petition,    every    defect    therein, 
save  failure   to  state  a   cause  of  action,  was 
waived. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  ISsai 

5.  Masteb  and  Servant  ®=185(13)  —  Inju- 
Biis  TO   Servant— NEOMGENOK—STATtJTK. 

Under  Rev.  St  1909,  §  8303,  prescribing  tbe 
duty  of  street  railway  companies  where  their 
tracks  cross  railroad  tracks,  where  a  street 
railway's  motorman  in  charge  of  a  car  negli- 
gently failed  to  stop  before  reaching  the  track 
of  an  intersecting  railroad,  so  that  tbe  conductor 
was  injured,  the  street  railway  was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  400.] 

Appeal  from  (circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 

Action  by  James  McKlm  against  the  Met- 
ropolitan Street  Railway  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  cause  remanded. 


4c3Kar  Mlier  esMs  set  lama  toiBc  tnl  KBT-mrUBBa  In  all  Ker-Numbaiea.  Digests  and  lD<taK« 
196  S.W.-28 


Digitized  by  VjOOQIC 


434 


J96  SOUTHWESTERN  REPORTER 


<Ma 


Cowherd,  Ingraham  k  Durham  and  Hale 
Houts,  all  of  Kansas  City,  for  appellant. 
Clyde  Taylor  and  Charles  A.  Stratton,  both 
of  Kansas  City,  for  respondent 

ELLISON,  J.  Plaintiff  was  a  conductor  on 
one  of  defendant's  street  railway  cars.  He 
was  Injured  at  a  crossing  with  the  tracks  of 
the  Missouri  Padfle  Railway  Company.  He 
charged  his  injury  to  the  Joint  negligence 
and  wrong  of  that  company  and  defendant. 
For  the  sum  of  $600  he  released  the  Missouri 
Pacific  Company  by  a  duly  executed  written 
paper.  He  then  brought  the  present  action 
against  the  defendant,  the  street  railway 
company,  and  the  latter,  on  Its  answer,  plead- 
ed such  release  as  operating  its  own  dis- 
charge also.  Plaintiff  then  in  his  reply 
sought  to  avoid  the  release  by  a  plea  that  it 
was  Intended  only  as  a  covenant  not  to  sue 
the  Missouri  Padfle,  and  that,  by  mistake, 
it  was  made  to  read  as  a  release ;  and  at  the 
trial  he  sought  to  prove  this  by  parol  testi- 
mony, and  the  court  refused  to  permit  him. 
Judgment  was  rendered  for  defendant. 

We  decided  In  Amett  v.  Railroad,  64  Mo. 
App.  368,  that  a  release  of  one  of  several 
Joint  tort-feasors  discharged  all;  but  that  a 
covenant  not  to  sue  one  of  several  would  not 
discharge  the  others ;  and  so  we  have  since 
"repeatedly  decided.  McDonald  v.  Grocery 
Co.,  184  Mo.  App.  432,  171  S.  W.  650;  Pick- 
ett V.  Wren,  187  Mo.  App.  83,  174  S.  W.  1B6 ; 
Hawkins  v.  Railroad,  182  Mo.  App.  323,  170 
S.  W.  459 ;  Laughlln  v.  Powder  Co.,  163  Mo. 
App.  508,  134  S.  W.  116.  And  so  it  has  been 
determined  by  the  St.  Louis  Court  of  Appeals. 
Judd  V.  Walker,  158  Mo.  App.  150,  138  S. 
W.  655;  Lumber  Co.  v.  Dallas,  165  Mo.  Ak). 
49, 146  S.  W.  05. 

[1]  The  parties  hereto  concede  this  to  be 
the  law,  but  the  proposition  presented  by 
plaintiff  Is  that  he  has  a  right  to  show  by  pa- 
rol testimony  that  the  release  paper  does  not 
contain  the  real  contract  between  him  and 
the  Missouri  Pacific;  that  the  real  agree- 
ment was  one  of  covenant  not  to  sue  instead 
of  release.  He  recognizes  the  rule  that,  in 
the  absence  of  fraud,  accident,  or  mistake, 
parol  evidence  is  not  admissible  to  vary  the 
terms  of  a  written  contract,  but  claims  that 
such  rule  only  applies  to  the  parties  and  priv- 
ies to  the  contract  and  has  no  application 
to  strangers,  and  insists  that  the  defendant 
railway  company  is  a  stranger  to  that  con- 
tract, and  this  last  insistence  is  the  chief 
point  of  difference  between  the  parties.  That 
a  third  party,  or  stranger,  cannot  invoke  the 
rule  Is  settled  by  authority  and  good  reason. 
1  Greenleaf  on  Evidence,  t  279;  McKee  v. 
St.  Louis,  17  Mo.  184, 190. 

[J]  That  the  defendant  street  railway  com- 
pany la  a  stranger  to  the  contract  in  this 
case,  and,  having  bad  nothing  to  do  with 
such  contract.  Is  not  bound  by  it,  and,  if  It 
should  be  to  its  Interest  to  do  so,  could  intro- 
duce parol  evidence  to  show  that  the  writing 
did  not  oODtaln  tbe  contract,  must  be  admib- 


ted.  If  the  defendant  may  qnestl«Mi  it,  then, 
also,  may  the  plaintiff,  thougji  one  of  the 
parties  to  It,  since  It  would  be  unjust  to  give 
the  privilege  to  one  of  the  litigants  and  deny 
It  to  the  other.  McMEtster  v.  Ins.  Co.,  66  K. 
X.  222,  234,  14  Am.  Rep.  239;  ©"Shea  v. 
Railroad,  105  Fed.  559,  44  0.  0.  A.  601; 
Nashville  Interurban  Ry.  v.  Gregory  (Tenn.) 
193  S.  W.  1053,  1057;  Dunn  v.  Price,  112  Cal. 
46,  51,  44  Pac.  354 )  Johnson  v.  Von  SchoUey, 
218  Mass.  454,  457,  468,  106  N.  E.  17. 

There  are  two  cases  decided  by  the  Su- 
preme Court  of  Massachusetts,  and  perhaps 
some  others,  that  seem  to  be  opposed  to  this 
view.  Brown  v.  Cambridge,  3  Allen  (Mass.) 
474 ;  Goss  V.  Ellison,  136  Mass.  503.  But  we 
think  the  view  we  have  taken  has  the  better 
support,  and  we  gave  expression  to  that  view 
in  the  case  of  Dennlscm  v.  Aldrlch,  114  Mo. 
App.  700,  708,  91  S.  W.  1024.  See,  also, 
Laughlln  V.  Powder  Ga,  168  Mo.  Ah>.  50S, 
134  S.  W.  116. 

We  now  c(»ne  to  what  we  regard  as  a  polut 
equally  serious  to  that  ahove  discussed  as  to 
the  right  to  vary  the  terms  of  the  contract 
0£  oouise  unless  the  force  oS  the  release  Is 
avoided  plaintiff  must  fall.  The  flcst  intro- 
duction of  such  release  appears  as  new  mat- 
ter In  def^idant's  answer,  and  therefore  the 
attempted  avoidance  thereof,  and  the  grounds 
therefor  must  appear  In  plaintUTs  reply,  and 
we  find  from  it  that  the  ground  of  avoidance 
is  that  it  was  executed  by  mistake.  There  is 
no  allegation  of  fraud.  It  is  true  that  in  the 
first  part  of  the  reply  it  is  alleged  that  Larri- 
more,  who  was  acting  for  the  Missouri  Pacific 
Company,  "wrongfully"  procured  plaintiff  to 
sign  the  release,  yet  that  refers  merely  to 
the  effec):  of  what  Urarrimore  did,  for  the  en- 
tire pleading  afSrmatively  and  repeatedly  al- 
leges that  Larrlmore  .yvas  acting  in  good 
faith,. and  that  he  believed,  and  plaintiff  be- 
lieved, that  the  contract  was  a  covenant  not 
to  sue  and  not  a  release.  The  reply  clearly 
shows  there  was  no  mistake  by  either  party 
as  to  what  was  written  In  the  contract,  and 
that  the  "mistake  and  misapprehension"  was 
as  to  the  legal  effect  of  the  contract;  it  be- 
ing  explicitly  stated  that  they  thought  it 
amounted  to  a  covenant  not  to  sue. 

[3]  The  contest  between  the  parties  is  thus 
narrowed  down  to  the  question  whether 
plaintiff  is  entitled  to  any  relief  from  a  mis- 
take of  law ;  that  is,  a  mistake  as  to  the  legal 
effect  of  an  instrument  which  does  not  con- 
tain the  real  agreement  made.  It  is  broadly 
stated  that  one  knowing  the  facts  is  not  en- 
titled to  relief  against  a  mistake  of  law  (Hen- 
drlx  V.  Wright,  50  Mo.  311),  and  this,  ap- 
plied to  plaintiff,  would  prevent  any  relief 
to  him  under  his  pleading.  But  the  rule  is 
softened  so  that  if  a  written  instrument 
though  its  contents  are  luiown  to  the  parties, 
falls,  by  reason  of  mqtual  mistake  as  to  its 
legal  effect,  to  state  the  real  contract  made 
by  the  parties,  it  may  be  reformed  so  as  to 
express,  in  proper  terms,  the  contract  as 
madfc.  Corrtgas  ▼.  Tieniay,  100  lloi.  276,  13 


Digitized  by  V^OOQlC 


Mo.) 


FERBir  T.  XPPBBSON  IKV.  00.  • 


436 


S.  W.  401;  WilUaBMK>n  t.  Brown,  18S  Mo. 
313,  331,  93  8.  W.  791. 

The  foregoing  consideration  makes  neces- 
sary to  notice  other  points  suggested  by  de- 
fendant aa  fatal  to  plaintiff's  case: 

[4]  It  is  said  that  the  petition  Is  insuffi- 
cient, in  that  it  staltlfies  and  contradicts  it- 
self. There  are  parts  of  the  petition  to 
which  the  crltldsni  will  apply,  and  If  an  ob- 
jection bad  been  Interposed,  it  probably 
would  have  been  sustained  by  the  trial  court. 
Bnt,  having  gcKie  to  trial,  everything  save  a 
failure  to  state  a  cause  of  action  was  waiv- 
ed. For  we  do  not  believe  that  the  manner 
of  statement  was  contradictory  to  such  de- 
gree as  to  fall  entirely  to  allege  a  cause  of 
action.  0'Brl«i  v.  Transit  Co.,  212  Mo.  50, 
68,  60.  llOi  S.  W.  706,  15  Ann.  Gas.  86. 

[B]  But  in  addition  to  this,  there  was  a 
further  allegation  which,  in  any  event,  saved 
the  petition  from  the  charge  of  total  failure 
to  state  a  cause  of  action,  tIk.: 

"And  that  the  motorman  employed  by  the 
defendant  and  who  was  in  charge  of  the  motive 
power  of  said  car  at  the  time  of  the  injury  to 
the  plaintiff  as  hereinafter  set  out,  negligently 
and  carelessly  failed  to  stop  said  car  before 
reaching  the  track  of  the  said  the  Missouri  Pa- 
cific Railway  Company.  *  •  ♦"  Section 3303, 
R.  S.  1909. 

The  trial  was  not  had  In  accordance  with 
the  views  herein  expressed,  and  the  Judgment 
is  reversed  and  cause  remanded.    All  concur. 


TEBEN  et  aL  v.  EPPERSON  INV.  CO. 
(No.  1260a) 

(Kansas  City  €k>art  of  Appeals.    Missouri. 

June  11,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  Appeal  and  Ebbor  ig=s>1050(l)— Habmi.es8 
Ebbor— Admission  of  Evidence. 

In  action  on  contract  for  hauling  dirt,  ob- 
jection to  quntion  asked  witness  as  to  whether 
certain  persona  went  with  plaintiff  and  "looked 
it  over,  to  which  the  witness  answered  "Tea," 
was  trivial,  and  the  answer  harmless;  the  ques- 
tion being  perhaps  introductory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1068,  1069.  4153,  4157.] 

2.  Evidbnob    «ss>417(11)  — Paboi.  — Vabtino 

WBITTErf  CONTBACT. 

In  an  action  on  a  written  contract,  evidence 
that  defendant  told  plaintiff  that  Mr.  A.  would 
represent  company  and  give  orders  was  not  ob- 
jectionable as  va^ing  the  writing,  since  it  mere- 
ly designated  or  identified  person  referred  to  in 
the  contract. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  f  1886.] 

3.  Affeai,  Ami  Sbbob  «=>26(K8)  —  Necbssitt 
OF  Exception— ADiHsstON  of  Evidence. 

Objections  to  questions  pr«H>oanded  to  wit- 
nesses wi|l  not  be  considersd  on  appeal  where 
no  exception  was  taken. 

4.  TaiAi,  ^=»76— Reception  of  Evidence  — 
TiuE  FOB  Masino  Objection. 

A  party  will  not  be  permitted  to  await  a 
witness'  answer,  and  then,  if  it  does  not  suit 
him,  object  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  172,  183-190,  237.] 


5.  Tbiai.  «=389  —  RiccFTioir  or  Eviderok  — 
Motion  to  Stbike  out— Gbounds. 

If  a  witness  answers  so  quickly  that  an  ob- 
jectioB  to  the  question  cannot  be  made,  or  if 
the  answer  be  unresponrive,  there  should  be  a 
motion  to  strike  out. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  228-234.] 

6.  Evidencdb    «=>397(1)  —  Pabol  —  Vabtino 
Wbitten  Contbact— General  Rule. 

In  the  absence  of  fraud,  accident,  or  mis- 
take, the  terms  of  a  written  contract  cannot  be 
varied  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
C««t  Dig.  H  175d,  1763-1765.] 

7.  CORTRACTB  «=s>245(2)— MjBBQKB  OF  ObAL  IN 

Wbittkn  Contbact. 
An  prior  conversations   and  statements  in 
reference  to  an  agreement  are  merged  in  the 
written  contract 

[Ed.  Note.— For  otlier  cases,  see  Contracta, 
Cent  Dig.  {  1130.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 

"Not  to  be  officially  published." 
Action    by    Frank    J.   Feren    and   others 
against  the  Epperson  Investment  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
I>eals.    Affirmed. 

John  0.  Grover,  of  Kansas  City,  for  appel- 
lant Sharp  &  Sharp  and  Ed  E.  Aleshlre, 
all  of  Kansas  City,  for  respondenta 

BLUSON.  J.  PlainafTs  acUon  U  based 
an  a  written  contract  for  hauling  dirt  to  de- 
fendant's premises.  The  Judgment  In  the 
trial  court  was  for  the  plaintiff. 

The  case  was  heard  on  the  evidence  of  one 
of  plaintiffs  and  the  written  contract  De- 
fendant did  not  Introduce  any,  but  stood  on 
his  demurrer  to  the  evidence  offered  by  plain- 
tiff. 

The  contract  provided  that  the  dirt  was  to 
be  "distrlbnted  on  the  tract  in  the  proportion 
of  one-third  on  the  north  half  and  two-thirds 
on  the  south  half,  as  directed  by  the  first 
party  [defendant]  or  its  representative."  It 
further  provided  that  the  dirt  was  "to  be  dis- 
tributed under  the  direction  of  the  party  of 
the  first  part,  or  its  representativa"  And 
it  further  provided  that  "the  second  party 
[plaintiff]  agrees  to  deliver  and  place  said 
dirt  in  the  manner  directed  by  the  said  first 
party"  These  three  provisions  each  show 
that  the  defendant  would  have  a  man  to 
direct  the  placing  of  the  dirt,  and  he  was 
shown  to  be  a  Mr.  Ayers. 

It  is  the  contention  of  defendant  that,  as 
the  action  was  brought  on  a  special  written 
contract,  the  burden  was  on  plaintiff  to  es- 
tablish that  he  performed  it,  that  there  could 
not  be  a  recovery  on  a  quantum  meruit,  and 
that  parol  evidence  was  not  admissible  to 
alter  or  vary  the  terms  of  the  writing. 

The  evidence  tended  to  show  that  plaintiff 
hauled  and  distributed  such  quantity  of  dirt 
which,  taken  at  the  contract  price,  came  to 
$200.50,  the  amount  of  the  verdict.  But  in 
making  this  proof  the  witness,  as  defendant 
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Insists,  was  permitted  to  testify  to  matters 
which  varied  the  terms  of  the  contract 
This  related  principally  to  putting  the  quanti- 
ty of  dirt  on  the  south  end  which  by  the  writ- 
ten contract  should  have  gone  on  the  north 
end. 

[1]  The  first  objection  was  to  the  question 
whether  15  days  before  the  contract  was 
made  three  gentlemen  went  out  with  plalntUf 
"and  looked  It  over."  The  witness'  answer 
was,  "Yes,  sir."  The  objection  was  trivial. 
The  question  was  perhaps  Introductory,  and 
the  answer  harmless. 

[2]  The  next  question  objected  to  was  that 
a  representative  of  the  defendant  company 
told  plaintiff  that  Mr.  Ayers  would  represent 
the  company  and  give  orders  as  to  the  dis- 
tribution of  the  dirt  This  was  properly 
overruled.  It  In  no  way  varied  or  aCFected 
the  writing.  It  only  went  to  point  out  the 
man  who  would  act  for  defendant,  and  by 
reference  to  the  contract  above  quoted  it 
will  be  seen  this  was  contemplated  therein. 

[3, 4]  Then  followed  six  separate  objections 
to  as  many  questions.  ,To  the  ruling  on  two 
of  these  no  exception  was  taken.  And  on 
the  others  no  objection  was  made  until  after 
the  witness  had  answered.  It  was  then  too 
late.  It  has  been  many  times  ruled  that  a 
party  will  not  be  permitted  to  await  a  wit- 
ness' answer  and  then  if  it  does  not  suit  him 
to  object  State  v.  Sykes,  191  Mo.  62,  79,  89i 
S.  W.  851 ;  State  t.  Pyles,  206  Mo.  626,  682, 
105  S.  W.  61S. 

[5]  If  a  witness  should  answer  so  quidely 
that  an  objection  could  not  be  made,  or  the 
answer  be  imresponslve  to  the  question,  there 
should  be  a  motion  to  strike  out  State  r. 
Bateman,  198  Mo.  212,  223,  94  S.  W.  848. 

[6,  7]  There  Is  no  doubt  that,  in  the  ab- 
sence of  fraud,  accident,  or  mistake,  the  terms 
of  a  written  contract  -cannot  b*  varied  by 
parol,  and  that  all  prior  conversationB  and 
statements  In  reference  thereto  are  merged  In 
the  writing.  But  it  has  not  been  thought  that 
such  ■  rule  prevented  a  party  from  showing, 
designating,  or  Identifying  a  person  referred 
to  In  the  contract. 

In  the  state  of  the  record,  but  one  judg- 
ment could  have  been  rendered,  and  It  la  af- 
firmed,   AU  concur. 


TDUi  T.  FLETCHER  et  ai    (No.  12501.) 

(Kansas  Ci^  Court  of  Appeals.    Missouri. 

June  11,  1917.    Rehearing  Denied 

July  2.  1917.) 

1.  Mechanics'  LnsNs  «=>233— Pbopebty  Sub- 
ject TO  Conveyances. 
Where  a  landowner  contracted  with  a  ma- 
terialman for  all  materials  required  for  the  erec- 
tion of  a  dwelling,  the  fact  that  in  the  midst 
of  the  construction  he  conveyed  the  property 
to  another  does  not  affect  the  rights  of  the  ma- 
terialman to  a  lien  as  an  original  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  415,  416.] 


2.  Mechanics'  Lienb  4s»2S3  —  Tbansfeb  of 
Peopbbit— Notice. 

Where  a  materialman  contracts  with  the 
owner  of  a  lot  for  materials  used  in  constmct- 
ing  a  residence  thereon,  he  is  not  bonnd  to  take 
notice  of  a  subsequent  conveyance  of  the  prop- 
erty by  the  owner. 

[Ed.  Note. — For  other  cases,  see  -Mechanics' 
Liens,  Cent.  Dig.  {{  415,  416.] 

3.  Mkchanios'  Liens  «=>52— (Matebiaxs  Fxm- 
NisnED — Laundby  Posts. 

Where  a  contract  provided  for  the  fumisb- 
ing  of  all  the  material  needed  by  the  owner  of 
property  for  the  construction  of  a  residence, 
an  Item  for  lumber  used  in  constructing  laundry 
posts  in  the  yard  is  properly  included  in  the 
original  account. 

[Kd.  Note— For  other  cases,  see  Medianics' 
Liens,  Cent  Dig.  gS  54-56.] 

4.  Mechanics'   Liens   ®=»2S3  —  Liknabu 
Items— Con VBTANCE  by  Ownkb. 

Where  a  lot  owner  contracted  with  a  ma- 
terialman to  sell  him  all  the  material  he  should 
require  to  erect  a  residence  thereon,  the  fact 
that  the  owner  sold  the  property  to  another  and 
erected  certain  laundry  posts  which  were  not 
required  in  the  contract  of  sale  does  not  pre- 
vent such  item  from  being  lienable  under  the 
original  contract  with  the  materialman. 

[Ed.  Note.— For  other  cases,  seo  Mecbanici^ 
Liens,  Cent  Dig.  U  415,  416.] 

5.  Mechanics'  Liens  «=37d— Right  to  Lbr 
— Estoppel. 

Where  a  lot  owner  contracted  with  material- 
man to  furnish  all  the  materials  necessair  to 
erect  a  residence,  and  subsequently  conveyed  the 
property  to  defendants,  for  whom  he  erected 
certain  laundry  posts  at  their  request,  they  are 
estopped  to  assert  that  the  owner  was  a  con- 
tractor as  against  the  materialman's  claim  for 
lien. 

[Ed.  Note.— For  other  cases,  see  Mechanio^ 
Lieos,  Cent  Dig.  {{  lM-107.] 

8.  Sales  «=a71(4)— Dkliveby. 

Where  a  contract  between  aa  owner  of 
property  and  a  materialman  provided  that  the 
materialman  is  to  famish  the  owner  all  the  ma- 
terials he  requires  for  the  improvement  of  the 
property,  the  materialman  is  bound  to  deUver 
all  that  the  owner  orders. 

[Ed.  Note.— For  other  oaaes,  •••  Baka.  Cent 
Dig.  a  192, 193.] 

7.  Mechanics'  Liens  €=>160  —  Matebiaxs 

FuBNisHED— Time. 
That  tl^re  is  a  lapse  of  time  between  the 
last  item  and  tho  next  to  the  last  does  not 
change  the  right  of  the  materialman  to  a  lien. 

[Ed:  Note.— For  other  cases,  see  Medianics' 
Liens,  Cent  Dig.  {  301.] 

Appeal  from  Circuit  Court,  Jaduon  Coub- 
ty;  T.  J.  Seehom,  Judg«. 

Action  by  W.  G.  Tull  against  Frask  a 
Fletcher,  the  Beikshlre  Lumber  Company, 
and  otbenk  Judgment  for  defendants,  and 
defendant  Berkshire  Lumber  Company  ap- 
peals.   Reversed  aad  remanded. 

Ellis,  Co(A  ft  Bamett,  of  Kaaaas  City,  for 
appellant    Ball  ft  Ryland,  of  Kansas  Oltf, 

for  respondents. 

TRIMBLE,  J.  The  suit  out  of  whldi  this 
appeal  grew  was  brought  aa  an  equitable 
action,  under  sections  8235a-8235g  (Laws 
1911,  p.  314),  by  one  of  several  lien  claimants 
to  determine  for  all  parties  the  various  rights 
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Inrolred  tn  the  matter  of  tbe  eBtabllsbment 
and  aifotceineiit  of  certaia  mechanic'B  Uen 
claims.  The  chancellor  heard  the  case  In  ail 
Its  ramUtcations,  and  rendered  a  decree  adr- 
Justlng  and  dlapostng  of  the  different  claims. 
Of  these  only  one  now  remains  In  c(»itrover- 
sy,  that  of  the  appellant,  the  Berkshire  Ijim- 
ber  Company,  to  whom  the  chancellor  award- 
ed a  personal  judgment  for  the  value  of  the 
lumber  and  materials  It  tnrnlabed,  but  de- 
nied a  Hen  therefor. 

Before  rendering  his  decree  tbe  chancellor 
made  a  finding  of  facts.  And  In  the  state- 
ment of  the  case  which  we  hereinafter  make 
only  such  facts  are  stated  as  were  found  by 
him  or  which  are  conceded  In  the  evidence  of 
both  sides  to  the  appeaL 

On  June  6,  1918,  Clarence  L.  Brown  became 
the  owner  of  lot  48  In  BowUng  Green,  an  ad- 
dition to  Kansas  City,  otherwise  known  by 
Its  street  number  as  26  East  Fifty-Sixth 
Street  terrace.  While  still  the  owner  there- 
of, and  s<Mne  time  previous  to  June. 24,  1913, 
he  ccmtracted  with  the  Berkshire  Lumber 
Company,  the  appellant,  to  furnish  and  sell 
to  him  "all  the  lumber  which  said  Brown 
should  require  in  the  erection  and  installa- 
tion of  improvements  which  said  Brown  was 
then  beginning  upon  the  said  property." 
These  improvements  were  for  the  erection  of 
a  dwelling  on  said  lot  and  the  making  of  the 
fame  into  a  place  of  residence. 

Pursuant  to  said  contract,  appellant  on 
June  24,  1913,  began  delivering  upon  the 
prc^erty  the  lumber  and  materials  for  which 
the  lien  now  In  question  Is  sought,  and  Brown 
commenced  the  improvements.  Thereafter, 
and  while  the  Improvements  were  In  the 
course  of  erection.  Brown,  on  July  1,  1913, 
by  warranty  deed  transferred  the  lot  to  the 
Fletchers,  the  respondents  herein.  This  deed 
was  made  pursuant  to  a  contract  Brown  had 
with  the  Fletchers  to  transfer  said  lot  to 
them,  and  to  erect  thereon  a  residence  with 
appurtenances  for  a  stipulated  sum  which 
was  to  include  the  purchase  price  of  said  lot 
This  contract  was  dated  June  12,  1913,  and 
may  have  been  In  existence  at  the  time 
Brown  contracted  with  the  lumber  company 
for  the  materials,  but  said  company  had  no 
notice  nor  knowledge  of  the  Fletcher  contract 
until  at  tbe  trial  of  this  cause  In  November, 
1915. 

.\f  ter  deeding  the  property  to  the  Fletchers, 
which  deed  was  recorded  July  3,  1913,  but 
which  contained  no  reference  to  the  contract 
of  June  12th,  Brown  continued  making  the 
improvements  on  said  lot;  and  appellant, 
from  time  to  time  as  ordered,  delivered  on 
said  property  the  materials  therefor  tmder 
the  contract  It  had  with  Brown  to  fnmlsh  all 
that  he  should  require  for  that  property. 
Said  materials  so  furnished  and  delivered 
were  all  built  into  the  permanent  Improve- 
ments on  said  property,  and  were  all  charg- 
ed In  one  mnnlng  account  against  Brown  for 
that  lot 

The  first  item  In  the  acconnt  was  dated 


June  24,  1913,  and  tbe  last- item  was  dated 
November  4,  1913.  Tbe  Item  next  before  the 
last  was  dated  September  29,  ]»13.  The  Uen 
claim  was  filed  April  8,  1914.  Consequently, 
if  the  item  of  November  4th  can  be  properly 
included  in  the  account  as  lienaJHe,  then  the 
lioi  cdalm  was  filed  w.ltbln  tbe  six  months 
given  by  section  8217,  R.  S.  Mo.  1900,  to  an 
original  contractor  in  which  tx>  file  bis  dalm 
for  Vxm.  But  If  the  Item  of  September  29tb 
most  be  taken  as  the  end  of  tbe  Uenable  ac- 
count, then  the  lien  claim  was  not  filed  within 
six  months  thereof.  On  the  theory  that  the 
item  of  November  4th  should  not  be  consid- 
ered, and  that  the  account  must  be  deemed 
to  have  accrued  on  September  29th,  the  chan- 
cellor denied  the  lien  because  the  lien  claim 
was  not  filed  within  six  months  of  that  tima 
This  is  the  only  matter  affecting  appellant's 
right  to  a  Uen.  In  all  other  respects  the  re- 
quirements of  the  statute  for  the  establish- 
ment of  a  Uen  by  an  original  contractor  were 
complied  with.  The  theory  upon  which  the 
court  decided  that  the  Item  of  November  4th 
could  not  be  considered  as  the  end  of  the  Uen 
account  will  be  stated  later. 

[1, 2]  It  vrtll  be  observed  that  Brown,  whUe 
owner  of  the  real  estate,  contracted  with  ap- 
peUant  to  furnish  all  the  materials  he  should 
require  for  the  residence  he  was  creating  on 
said  lot  and  that  In  the  midst  of  the  con- 
struction thereof  he  conveyed  the  property 
to  tbe  Fletchers.  This  does  not  affect  appel- 
lant's right  to  a  Uen  as  an  original  contrac- 
tor, even  though  most  of  tbe  materials  were 
delivered  and  built  Into  the  property  after 
such  transfer.  McAdow  v.  Sturtevant,  41 
Mo.  App.  220,  227 ;  WUIlams  v.  Chicago,  etc., 
R.  Co.,  112  Mo.  463,  501,  20  S.  W.  631,  34  Am. 
St  IRep.  403;  Hammond  v.  Darlington,  109 
Mo.  App.  333,  343.  84  S.  W.  ^46;  Miller  v. 
Barroll,  14  Md.  173;  Wangansteln  v.  Jones, 
61  Minn.  262,  63  N.  W.  717;  Jeffersonvllle 
Water  Supply  Co.  v.  Rltter,  138  Ind.  170,  37 
N.  B.  652;  Green  v.  WiUiams,  92  Tenn.  220, 
21  S.  W.  620,  19 1/.  R,  A.  478 ;  Gale  v.  Bialkle, 
126  Mass.  274 ;  McNeal,  etc.,  Co.  v.  Howland, 
111  N.  C.  615,  16  S.  B.  857,  20  L.  R.  A.  743 ; 
27  Cyc.  218.  And  appellant  having  contract- 
ed with  Brown,  the  owner,  and  the  furnish- 
ing of  the  materials  and  the  constructing  of 
the  improvements  having  commenced  while 
he  was  such  owner,  appellant  was  not  bound 
to  take  notice  of  any  subsequent  conveyance 
of  the  proiierty.  Fourth  Avenue  Baptist 
Church  V.  Schrelner,  88  Pa.  124.  And  as  ap- 
pellant had  no  notice  nor  knowledge  of 
Brown's  contract  with  the  Fletchers  until 
long  after  all  rights  had  accrued  and  become 
fixed,  the  question  of  appellant's  right  to  a 
lien  must  be  considered  throughout  on  the 
basis  of  appellant  being  an  original  contrac- 
tor dealing  with  the  owner  of  the  proiierty. 
Tbis  feature  must  not  be  lost  sight  of,  and  is 
Important,  as  will  more  clearly  appear  later 
on.  Under  the  circumstances  of  this  case, 
there  never  was  a  time  when  the  Fletchers, 
the  subsequent  owners  of  tbe  property,,  were 
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entitled  to  have  appellant's  right  to  a  lien  con- 
sidered on  the  theory  that,  as  to  the  last  item 
of  said  account,  Brown  was  a  contractor,  and 
not  an  owner  of  the  property. 

[3]  The  last  Item  of  said  account  was  two 
pieces  of  4-lncb  by  4-lnch  cypress,  14  feet 
long,  set  In  concrete  on  the  rear  of  said  prop- 
erty as  laundry  posts  and  permanently  af- 
fixed as  an  Improvement  of  the  same.  Brown 
was  a  builder  of  many  houses,  and  It  was  his 
practice  to  erect,  as  a  part  of  his  Improve- 
ment In  building  a  house,  laundry  posts  In 
the  yard.  The  specifications  for  the  Im- 
provements In  the  contract  the  Fletchers 
had  with  Brown  did  not  mention  laundry 
posts,  bat  Mrs.  Fletcher  says  In  her  testimony 
that  she  talked  about  them  when  the  home 
was  being  planned.  When  the  Fletchers  mov- 
ed Into  the  house  on  November  3,  1013,  they 
noticed  that  there  were  no  laundry  posts  In- 
stalled. Mr.  Fletcher  then  told  his  wife  she 
had  better  request  Mr.  Merchen,  Brown's 
carpenter  foreman,  to  secure  them.  Mrs. 
Fletcher  then  Inquired  of  Mr.  Wagner, 
Brown's  superintendent.  If  Mr.  Brown  would 
put  them  In,  and  he  told  her  that  Mr.  Brown 
would  as  It  was  usual  for  him  to  do  so  with 
all  his  customers.  Wagner  then  reported 
Mrs.  Fletcher's  request  to  Mr.  Brown,  and 
was  Instructed  by  said  Brown  to  put  them 
In.  Wagner  then  ordered  tte  lumber  for 
said  posts  of  the  appellant,  and  they  were 
delivered  on  the  property  November  4,  1913, 
and  the  same,  as  two  pieces  of  select  cypress, 
were  charged  to  Brown's  account  for  said 
property.  And  they  were  then  permanently 
affixed  as  an  Improvem^it  on  the  property 
as  hereinbefore  stated.  At  this  time  Brown 
had  not  completed  the  Improvement  of  the 
property  under  his  contract  with  the  Fletch- 
ers, and  did  not  finish  until  Thanksgiving 
Day,  November  27th,  at  which  time  he  finish- 
ed sodding  the  yard.  The  last  carpenter 
work  on  the  house  Itself  was  done  October 
31st,  but  the  court  found  that  Brown  did  not 
complete  the  Improvements  on  the  property 
under  his  contract  with  the  Fletdiers  until 
long  after  said  posts  were  erected. 

The  Improvements  were  for  the  purpose  of 
transforming  the  lot  Into  a  residence.  The 
laundry  posts  were  a  part  of  those  Improve- 
ments, and,  with  the  house  and  all  other  ap- 
purtenances thereto,  formed  one  entire  and 
complete  affair.  The  laundry  posts  were 
permanently  erected  on  the  lot  and  became  a 
convenient  and  useful  adjunct  to  the  property 
as  a  family  residence,  the  purpose  for  which 
It  was  Intended.  The  lumber  for  the  posts 
was'  purchased  under  the  contract  between 
appellant  and  Brown  by  which  all  the  other 
materials  were  bought.  In  other  words,  the 
lumber  used  In  these  posts  and  the  lumber 
used  In  the  bouse  were  all  bought  under  one 
and  the  same  entire  contract,  and  the  whole 
formed  one  general  Improvement  of  the  prop- 
erty. The  last  Item  therefore  cannot  be 
eiimimited  from  the  account  on  the  ground 


that  it  is  not  nenable  because  It  went  to 
construct  the  laundry  posts.  Under  the  dr- 
cumstances  Just  stated  fhey  constitute  a  Ilen- 
able  Item.  Dugan  Gut  Stone  Co.  v.  Gray,  114 
Mo.  497,  tSOO,  21  S.  W.  8S4,  35  Am.  St.  Rep. 
767 ;  Henry  v.  Plltt,  84  Mo.  237,  241.  The  re- 
spondents do  not  contend  that  laundry  posts 
purchased  and  constructed  under  circum- 
stances such  as  are  above  enumerated  are  not 
Uenable  Improvements,  nor  did  the  trial  court 
deny  the  lien  upon  that  ground. 

[4]  The  lien  was  denied  upon  the  ground 
that  In  Brown's  contract  with  the  Flet«Aers 
there  was  no  requirement  for  laundry  posts, 
and  that  Brown's  subsequent  consent  to 
erect  them  was  a  mere  g^ratulty  on  his  part, 
and  for  this  reason  the  last  Item  in  the  ac- 
count cannot  be  considered  as  any  part  of 
the  original  contract,  and  hence  said  Item  of 
November  4tb  cannot  be  treated  as  the  last 
Item  of  the  lien  account.  Hie  court  gave  a 
declaration  of  law  to  this  effect  But  It  does 
not  at  all  foUow  that,  because  Brown  was 
not  required  by  his  contract  with  the  Fletch- 
ers to  erect  laundry  x>osts,  therefore  he  did 
not  purchase  the  lumber  under  the  contract 
he  had  with  appellant  to  sell  him  all  that  he 
should  require  for  the  Improvement  of  the 
lot.  Indeed,  it  is  unquestioned,  from  the 
facts  found  l^  the  chancellor,  that  the  lum- 
ber for  the  posts  was  purdiased  by  Brown, 
and  sold  and  furnished  by  appellant,  under 
the  same  contract  between  them  as  the  rest 
of  the  materials  were.  The  "original  con- 
tract" governing  appellant's  right  to  a  lien. 
In  the  circumstances  of  this  case,  is  the  con- 
tract between  appellant  and  Brown,  not 
Brown's  contract  with  the  Fletchers.  Ap- 
pellant had  nothing  to  do  With  that  and  knew 
nothing  of  It.  The  contract  which  formed 
the  foundation  for  a  lien  In  this  case,  and 
which  fixed  the  status  of  the  parties  with 
reference  thereto,  was  the  contract  between 
Brown  and  appellant.  This,  as  Intimated 
above,  was  the  contract  which,  throughout  all 
the  transactions  that  followed,  fixed  the  sta- 
tus of  appellant  as  an  original  contractor 
dealing  with  the  owner. 

[6]  The  Fletchers'  subsequent  acquiring  of 
the  title  to  the  lot  did  not  change  matters. 
They  knew  that  Brown  was  constructing  the 
improvements  when  they  got  the  lot  from 
him.  They  knew  that  appellant  was  furnish- 
ing materials  for  said  improvements,  and  they 
allowed  appellant  to  continue  to  furnish  same 
without  notice  or  knowledge  of  any  contract 
they  had  with  Brown.  They  took  the  lot 
under  these  circumstances  cum  onere,  wltb 
the  status  of  original  contractor  and  owner 
fixed  between  appellant  and  Brown,  and  out 
of  which,  upon  compliance  with  the  necessary 
statutory  requirements,  a  Ilea  would  neces- 
sarily evolve.  Not  only  did  the  Fletdiers 
allow  appellant,  without  notice,  to  continue 
furnishing  materials,  including  said  last  lfi»ii 
for  the  posts,  but  they  were  the  persons  who 
had  Brown  to  pot  up  'said  posts.    Under  all 
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tbese  drcuniBtances  appellant's  right  to  a 
lien  continued  Just  the  same  as  if  tiiere  had 
been  no  transfer  of  the  property  to  the 
Fletdiers;  and  they  are  estopped  to  assert, 
as  against  appellant,  that  Brown  was  a  con- 
tractor, and  liot  an  owner,  even  as  to  the 
item  of  Norattl>er  4th ;  and  they  would  also 
be  estopped  to  deny  that  the  posts  were  a 
part  of  the  one  general  Improvement  of  the 
property  if  In  point  of  fact  they  were  not 
AUen  y.  Sales.  56  Mo.  28,  37:  United  States 
Wat^  Co.  V.  Sonny  Slope  Realty  Go.,  192 
Mo.  App.  800,  133  S.  W.  371;  Fire  Extin- 
guisher Oo.  T.  Farmers'  Elevator  Co.,  165 
Mo.  171,  66  S.  W.  318;   Weber  v.  Weatherby, 

34  Md.  656;  BucicsUff  t.  Dunbar,  15  Neb. 
115,  17  N.  W.  345;  Schultze  v.  Alamo  Ice, 
etc.,  Co.,  2  Tex.  dr.  App.  236,  21  S.  W.  160. 

[•}  Appellant,  under  Its  contract  with 
Brown  to  furnish  all  the  materials  he  requir- 
ed for  the  Improrement  of  that  property,  was 
bound  to  deliver  all  that  Brown  ordered. 

35  Cyc.  207;  Laclede  Construction  Co.  t. 
Mosa  Tie  Co.,  186  Mo.  25,  84  S.  W.  76; 
Laclede  Construction  Co.  v.  Tudor  Iron 
Works,  lee  Mo.  137,  60  S.  W.  384.  The 
Fletchers  noticed  the  absence  of  laundry 
posts  and  asked  to  have  them  put  in,  and 
Brown  ordered  tibe  lumber  from  appellant 
and  put  the  posts  in  before  the  Improvement 
of  the  property  had  been  completed  by  him. 
So  far  as  appellant  is  concerned,  and  so  far 
as  its  contract  with  Brown  is  concerned, 
there  was  nothing  to  show  this  last  item  was 
any  different  from  any  other  item.  It  would 
seem  that  all  these  facts  would  estop  the 
Fletchers  from  claiming  anything  to  the  con- 
trary. However,  as  stated,  the  facts  found 
by  the  trial  court  show  that  the  last  ttem  was 
bought  and  furnished  imder  the  same  con- 
tract with  appellant  as  was  .the  other  ma- 
terials, and  that  they  all  went  to  make  one 
general  improvement  as  a  whcde.  Hence 
we  are  of  the  opinion  that  appellant  ought 
not  to  be  denied  a  Hen.  The  contract  which 
fixes  and  determines  the  status  of  the  parties 
with  reference  to  the  Hen,  and  which  U  to  be 
regarded  as  the  contract  furnishing  the  foun- 
dation thereof,  Is  the  one  between  Brown 
and  appellant.  The  latter  had  nothing  to  do 
with  Brown's  contract  with  the  Fletchers, 
and  appellant's  rights  should  not  be  affect- 
ed by  it  since  appellant  had  no  notice  of  It 

[7]  The  fact  that  there  was  a  lapse  of  time 
between  the  last  item  and  the  one  next  to 
the  last  does  not  change  the  matter.  Badger 
I<umber  Co.  v.  Lyons  Ice  &  Power  Co.,  174 
Mo.  App.  414, 160  S.  W.  49 ;  Darlington  Lum- 
ber Co.  V.  Smith  Bldg.  Co.,  134  Mo.  App.  316, 
114  S.  W.  77.  Nor  do  the  circumstances  un- 
der which  'Brown  ordered  tli'e  lumber  in  the 
last  item  make  it  the  subject  of  a  contract 
other  than  the  one  under  which  appellant 
sold  the  other  materials.  St.  Louis  Fire,  etc., 
Worka  V.  VIvIano,  185  S.  W.  218,  220;  Bruns 
T.  Bruns,  85  Mo.  App.  337;   Badger  Lumber 


Co.  V.  Ijrons  Ice,  etc.,  Co.,  supra.  Ibtan  was 
no  definite  or  specified  bill  of  limiber  agreed 
upon  in  the  contract  appellant  had  with 
Brown.  That  contract  was  not  made  with 
reference  to  any  specifl.cations  which  the 
Fletchers  had  with  Brown  nor  with  reference 
to  any  contract  whatever  witti  the  Fletchers. 
If  Brown  had  remained  the  owner  of  the 
property,  he  could  not  successfully  claim  that 
appellant  should  be  denied  a  lien ;  and  under 
the  facts  of  this  case  the  Fletchers  are  in  no 
better  position  to  contest  a  ll«a  than  be. 

For  these  reasons,  we  are  of  the  opinion 
that  the  Judgment  denying  appellant's  Hen 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  decree  a  lien  in  accordance 
herewith.    It  is  so  ordered.    All  concur. 


KABMMEBBB  v.  ST.  LOTJIS  AXLB  CO. 

(No.  14726.) 

(St  Louis  Court  of  Appeals.    Miaaouri.    June 
6,  1917.    Rehearing  Denied  June  28,  1917.) 

1.  Masxbb  AH d  Sxhvaitt  93>206— ASStTUFTIOir 
or  Risk. 

If  the  master  has  in  point  of  fact  provided 
a  reasonably  safe  place  for  a  servant  to  work, 
the  servant  is  held  to  have  assumed  all  the  ordi- 
nary risks  of  injury  to  himself  incident  to  the 
work. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant  Cent  Dig.  i  550.] 

2.  MASTia  AWD  Sbbvawt  «=3286(8)— QtiESTroN 

FOB  JUBT. 

If  an  employer  adopts  a  method  of  work  less 
safe  than  the  method  usually  employed  by  ordi- 
nary, careful,  and  prudent  masters  under  like 
circnmstances,  his  negligence  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1010.] 

3.  Masteb  AND  Sebvant  <g=>2S6(22)— Iwjxjbies 
—Question  fob  3vhy, 

In  action  against  employer  by  helper  to 
coremaker  in  a  foundry,  for  injury  to  his  eye 
by  being  struck  from  flying  piece  of  iron, 
strnck  off  a  casting  by  the  chipper,  whose  stand 
was  uninclosed,  evidence  held  to  make  defend- 
ant's negligence  a  question  for  the  jnry. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  1028.] 

4.  Masteb  and  Sebvant  <S=»289(21)  —  Con- 

TBIBin«BY  NEOUOXNCE. 

Although  helper  to  coremaker  in  a  foundry 
knew  that  there  was  a  certain  element  of  danger 
in  that  part  of  his  employment  requiring  him 
occasionally  to  get  rods  from  places  near  the 
chipper's  stand,  yet  since  such  danger  was  not 
so  oDvious  and  impending  as  to  threaten  im- 
mediate injury,  so  that  a  man  of  ordinary  pru- 
dence would  not  have  encountered  it,  he  could 
not  be  declared  negligent  as  a  matter  of  law. 

[Bid.  Nota— For  oiier  cases,  see  Master  and 
Servant,  Cant.  Dig.  {  1027.] 

Api)eal  from  St.  Louis  Circuit  C!ourt;    J. 
Hugo  Grimm,  Judge. 

"Not  to  be  officially  published." 
Action  by  Herman  Kaemmerer  against  the 
St  liOUls  Axle  Company.     From  Judgment 
for  plaintiff,  defendant  appeals.  -  Affirmed. 
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Percy  Werner,  G.  W.  fenney,  and  BobwtH. 
Wilson,  all  of  St.  Loula,  for  appellant.  Wm. 
li.  Bohnaikamp  ajid  W.  Paul  Mobley,  both  of 
8t  lonls,  for  respondent. 

BECKE^R,  J.  This  is  an  action  btouglit  by 
plaintiff  to  recover  damages  for  an  injury  to 
bis  left  eye,  sustained  while  in  the  employ 
of  the  defendant  company.  From  a  Judg- 
ment for  plaintiff  in  the  sum  of  $2,000,  de- 
fendant appeals. 

Plaintiff's  petition  avers  that  the  defend- 
ant was  engaged  In  the  dty  of  St.  Louis  In 
operating  a  fotindry  and  machine  shop  for 
the  manufacture  of  axles  and  Iron  castings, 
and  employed  a  large  number  of  men  as 
molders,  corematers,  cbippera,  and  helpers, 
all  working  In  close  proximity  to  one  anoth- 
er; that  the  chipper  was  directed  by  the  de- 
fendant to  chip  pieces  of  Iron  from  iron 
castings,  by  means  of  a  chisel  and  hammer, 
on  the  same  floor  with,  and  in  the  presence 
of,  other  workmen,  and  especially  in  close 
proximity  to  plaintiff;  that  as  the  chipper 
performed  such  duty,  certain  small  bits  or 
pieces  of  iron  woold  fly  in  various  directions, 
and  were  liable  to  strike  and  Injure  persons 
working  in  close  proximity  to  him ;  that  the 
defendant  knew,  or  by  the  exerdae  of  ordi- 
uajy  care  could  have  known,  of  Oie  danger  to 
those  in  close  proximity,  without  protection, 
to  said  Chipper,  and  especially  this  plaintiff, 
but  negligently  and  carelessly  required  plain- 
tiff to  work  In  close  i«Dxlmity  to  said  chipper 
when  he  was  in  danger  of  being  struck  and 
Injured  by  said  bits  and  pieces  of  iron  struck 
off  by  said  chipper,  and  negligently  and  care- 
lessly failed  to  provide  proper  protection  to 
plaintiff  against  the  danger  of  being  struck 
and  injured  by  said  pieces  of  iron,  and  to 
provide  and  maintain  a  safe  place  in  which 
plaintiff  was  required  to  work;  that  on  the 
17th  day  of  January,  1914,  he  was  working, 
under  the  direction  of  the  foreman,  as  a 
helper  to  the  coremaker  in  the  foundry,  and 
that  as  such  it  was  part  of  his  duties  to 
carry  certain  iron  rods  from  one  place  to 
anoQier  in  the  foimdry,  and  that  while  la 
the  performance  of  said  duty,  and  while 
standing  near  the  chipper,  a  small  piece  or 
splinter  of  iron  was  struck  off  a  casting  by 
the  chipper  which  struck  plaintiff  in  the  left 
eye,  and  penetrated  the  eyeball  near  the 
pupil,  resulting  in  permanently  destroying 
the  cdght  of  said  eye  and  also  impaired  the 
sight  of  the  right  eye.  The  petition  closes 
with  a  prayer  for  $15,000  damages.  The 
answer  was:  First,  a  general  denial;  and, 
second,  that  defendant  b^d  no  knowledge  or 
information  suflicirat  to  enable  It  to  form  a 
belief  as  to  whether  or  not  plaintiff  sustained 
the  injury  complained  of  in  the  manner  al- 
leged, yet  it  averred,  if  it  was  so  sustained, 
then  It  resulted  from  plaintifTs  want  of  or- 
dinary care  in  failing  to  protect  himself 
against  injury  from  flying  chips  or  particles 
of  metal,  fay  passing  to  the  rear  of  the  chip- 
per or  tumlK  ^is  bock  to  the  chipper  while 


standing  by  or  passing  him.  The  reply  was 
in  the  nature  of  a  general  denial  of  the  an- 
swer. 

The  evidence  shows  that  plaintiff  was  38 
years  of  age,  and  for  many  years  had  been  an 
iron  molder  by  trade;  that  he  had  been  em- 
ployed continuously  for  the  defendant,  under 
the  conditions  In  question,  for  a  period  of  a 
year  and  a  half  before  the  date  of  his  injury ; 
that  while  he  was  employed  as  a  molder,  he, 
at  different  times,  worked  at  the  core  bench. 
The  defendant  conducted  a  small  foundry  de- 
voted to  the  making  of  castings.  All  the 
operations  of  the  foundry  were  ocmdncted  in 
a  single  shoproom  80x118  feet  in  dimensions, 
the  front  part  of  which  was  used  as  a  ma- 
chine shop  and  occupied  approximately  45 
feet  of  the  building.  The  remainder  was 
used  for  the  molding  and  casting  operations. 
Defendant  employed  from  IS  to  17  men  In 
the  foundry  and,  as  a  rule,  only  one  chipper. 

The  accompanying  sketch  will  give  a  con- 
cise and  clear  understanding  as  to  Just 
where  the  chipping  department  was  located 
in  the  foimdry.  A  view  of  the  sketch  will 
show  that  the  dilpper's  stand  was  open  on 
three  sides,  with  no  walls,  partitions,  or  any 
devices  inclosing  it  from  the  gangway  or 
the  other  parts  of  the  shop. 
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The  testimony  shows  that  in  finishing  off 
castings,  the  chipper  used  a  hammer  and 
chisel  to  knock  off  the  rough  portions  of  the 
castings  which  are  called  "gates."  The  thin 
seama  caused  by  the  fluid  metal  running  be> 
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tween  the  core  and'the  mold  are  called  "flos," 
and  these  are  knocked  off  alniply  with  the 
blows  of  the  hammer,  aiKl  It  la  In  the  BtrUc- 
tng  of  these  "flna"  with  the  hamnm'  that 
small,  hard,  and  brittle  microscopical  par- 
ticles are  thrown  off;  that  when  the  hammer 
and  chisel  are  used  to  knock  off  the  "gates," 
small  chips  of  iron  are  thrown  off  whl(^  fly 
varying  distances  from  the  chipper,  and  gen- 
erally In  the  direction  in  which  the  chipper 
is  fadng  or  his  chisel  pointing. 

Plaintiff  testified  that  on  the  morning  In 
question  he  left  his  core  bench  and  went  over 
to  that  portion  of  the  shop  In  which  the 
chipper  was  working  in  order  to  get  some 
rods;  that  there  were  none  of  the  particular 
kind  of  rods  necessary  tor  his  purpose  near 
bis  bench;  that  be  had  seen  others  in  the 
shop  go  over,  and  himself  had  been  told  by 
Mr.  Braum  to  go  there  and  get  the  rods; 
that  the  chipper  was  dilpping  as  he  ap- 
proached. The  rods  were  about  fire  feet 
away  from  the  castings  on  which  the  chimier 
-was  chipping.  The  rods  were  mixed  in  a  big 
pile  of  sand;  that  it  required  plaintiff  to 
straighten  them  out  to  find  what  rods  he 
needed,  and  as  he  picked  up  one  of  the  rods 
and  straightened  himself  up,  he  felt  some- 
thing hit  him  in  the  left  eye;  that  he  droiq;>ed 
the  rods  be  had  in  his  hand  and  waited  a 
gilnnte  or  so,  and,  not  feeling  anything  fur- 
ther, picked  up  the  rods  and  walked  over  to 
his  core  bench,  where  be  rubbed  his  eye  and 
continued  working  the  rest  of  the  day,  be- 
lieving that  he  had  gotten  the  particle  out  of 
his  eye.  But  about  midnight  the  eye  had 
swollen  to  considerable  size  and  was  quite 
painful,  and  required  him  to  visit  a  physi- 
cian, who  drew  out  the  microscopical  par- 
ticle by  the  use  of  a  magnet.  This  i^ysidan. 
Dr.  Henry  Schorr,  testified  that  the  particle 
which  he  removed  was  a  particle  of  cast  iron. 

Plaintiff  testified  that  as  he  stood  at  the 
pile  of  sand  in  which  the  rods  were  mixed 
up,  he  himself  was  facing  south  and  the 
chipper  was  facing  north ;  that  he  could  not 
ask  the  chipper  to  stop,  nor  could  he  turn  his 
back  to  him,  "under  the  circumstances." 
Plaintiff  testified  that  sometimes  when  em- 
ployes in  the  establishment  approached  the 
chipper  he  would  stop  chipping,  and  again  at 
other  times  he  would  not  He  also  testified 
that  he  did  not  know  of  any  rule  in  the 
establishment  which  required  the  chipper  to 
stop  as  the  men  passed  by  or  worked  near 
him. 

William  Mahar,  the  chipper  in  question, 
testified  that  be  was  S6  years  old,  and  had 
been  a  chipper  for  30  years;  that  on  the  morn- 
ing in  question  he  did  not  remember  seeing 
plaintiff  at  all.  He  also  testified  that  there 
was  no  device  placed  arotmd  or  about  him  to 
protect  the  workmen  from  flying  chips ;  that 
It  was  his  duty  to  stop  chipping  when  work- 
men came  near  him,  so  that  no  one  would 
be  hurt.  Ue  further  testifled  that  the  work- 
men would  pass  as  near  bim  as  they  want- 


ed ;  that  he  would  not  chip  in  a  man's  face; 
that  be  would  simply  stop  chii^ng;  that  this 
particular  day  the  plaintiff  met  with  his  in- 
juries be  was  chipping  near  two  gangways 
which  crossed  each  other  in  the  building,  one 
of  the  paasagewasrs  nmnlng  from  north  to 
south  and  the  other  from  east  to  west. 

There  was  considerahle  testimony  adduced 
on  behalf  of  plaintiff  to  show  tbat  in  other 
foundries  chillers  were  either  placed  in 
separate  rooms  or  out  of  doors  or  were  sur- 
rounded by  aeieens  for  the  protection  of 
employes  other  than  the  chipper.  Plaintiff 
testifled  that  he  had  worked  for  four  other 
companies,  naming  them,  and  had  been  In 
three  other  foundries,  and  that  in  most  of 
them  they  had  the  chipper  in  a  separate 
room,  and  in  one  foundry  where  he  worked 
they  had  the  chipper  in  an  extreme  comer, 
chipping  away  from  the  men  and  chipping 
toward  the  wall,  while  in  another  shop  In 
which  he  bad  worked,  the  company  had  a 
screen  around  the  chipper. 

John  Singen,  who  testifled  for  the  plain- 
tiff, stated  that  he  had  been  a  coremaker  for 
36  years  and  was  familiar  with  most  of  the 
foundry  shops  in  the  city  of  St.  Louis.  He 
stated  that  the  chipping  departments  in  the 
foundries  are  generally  on  the  outside,  and 
the  other  workmen  are  protected  from  them; 
that  there  were  no  shops  in  St  Louis  where 
they  have  the  chipping  department  on  the 
inside ;  tbat  they  are  all  on  the  outside,  with 
a  wall  between  to  protect  the  workmen. 
He  stated,  farther,  that  be  bad  been  in  the 
defendant  company's  plant,  and  that  the 
chipping  works  were  right  In  the  middle  of 
the  foundry,  and  there  was  nothing  around 
the  chipper  at  all. 

J.  O.  McCormlck,  a  witness  for  plaintiff, 
testifled  that  he  was  an  iron  molder  with  22 
years'  experience  and  was  familiar  with  the 
foundry  shops  in  the  city,  and  that,  general- 
ly speaking,  the  foundries  have  the  chlppers 
removed  far  enough  away  so  that  the  mold- 
ers  do  not  come  in  contact  with  the  chip-, 
pers;  that  most  shops  have  the  chlppers  in 
a  separate  room,  thou^  there  are  some  that 
do  not  carry  out  that  plan.  The  small  shops, 
as  a  rule,  have  their  chipping  done  in  the 
foundry,  but  away  from  the  other  workmen. 

Hldward  Cunningham  testified  for  plaintiff 
tbat  he  was  a  coremaker  for  30  years,  and 
was  conversant  with  the  various  foundries  in 
the  city  of  St  Louis.  He  stated  that  In  most 
of  the  shops  they  protect  the  workmen  from 
the  diippers,  and  that  usually  by  having  the 
chipper  work  outside  of  the  room  In  which 
the  molders  or  coremakers  work;  that  if  the 
character  of  the  casting  is  such  as.  to  re- 
quire the  chipping  to  be  done  in  the  shop, 
they  generally  put  up  a  board  to  protect  the 
chips  from  flying ;  that  in  most  of  tUe  sUups 
they  place  the  dti]{q>er8  in  a  separate  room; 
that  he  had  himself  been  in  the  employ  of 
the  defendant  company,  while  plaintiff  work- 
ed there,  and  had  never  seen  anything  around 
the  chipper  to  protect  the  workmen  frcm 
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Sylng  chips;  tbat  he  had  seen  other  small 
concerns,  but  they  had  always  protected  the 
workmen  by  a  board  or  other  device. 

For  the  defendant,  O.  A.  Cloud,  on  the 
question  of  protection,  testified  that  he  had 
been  engaged  In  the  foundry  shop  business 
over  30  years,  and  had  been  the  owner  of  the 
defendant  company  for  some  16  years  or 
more,  running  a  Jobbing  foundry;  that  ev- 
ery chipper  ever  employed  by  the  company 
was  cautioned  not  to  chip  toward  any  men 
In  the  shop,  and  If  anybody  was  approaching 
them  to  stop  chipping;  that  this  rule  was  In 
force  during  the  15  years  he  had  owned  the 
plant,  and  that  this  was  the  first  time  any 
one  had  been  hurt.  He  stated  that  the  place 
around  the  chipper  was  open,  with  no  walls 
or  screens  about  It,  and  testified  that  he  had 
been  In  several  foundries  in  the  dty  which 
had  been  run  on  the  same  principle.  He  fur- 
ther testified  that  coremakers  never  had  to 
go  to  the  cblpper  to  get  rods;  that  the  core- 
makers  always  had  an  ample  supply  of  rods 
at  their  benches;  that  whenever,  for  any  pur- 
pose, the  coremakers  wanted  some  rods,  they 
were  Instructed  to  report  to  the  foreman  of 
the  foundry.  However,  he  stated  that  he 
had  on  occasions  seen  coremakers  go  over  to 
the  chipper  and  pldi  up  rods  for  themselves, 
though  he  had  not  seen  this  done  frequently. 

W.  A.  Miller  testified  for  the  defendant 
tbat  be  had  operated  a  foundry  for  a  num- 
ber of  years,  though  he  had  given  np  the 
business  a  year  prior  to  the  trial;  tbat  he 
had  employed  approximately  the  same  num-. 
ber  of  men  tbat  the  defendant  did,  and  that 
he  had  always  employed  two  chippers  and 
worked  them  pn  tiie  same  floor  with  tlie 
molders  and  the  coremakers ;  that  their  cus- 
tom was  to  have  the  chippers  placed  close  to 
the  rear  wall;  and  that  they  never  had  any 
trouble  in  his  plant.  It  being  a  rule  for  the 
chippers  to  chip  up  against  the  rear  wall. 
He  further  testified  that  he  did  not  know  of 
any  uniform  rule  of  the  chippers  In  the 
foundries  in  St.  Louis,  though  he  knew  of 
some  foundries  that  had  their  chipping  done 
outside  of  the  main  shop. 

John  Wagner,  a  witness  for  defendant,  tes- 
tified that  be  was  a  molder  and  foreman  for 
the  defendant  company.  He  had  also  known 
the  plaintiff  for  about  10  years;  that  he  had 
worked  in  varions  shops  In  the  dty,  and  had 
found  the  same  conditions  prevailing,  as  to 
the  chippers,  as  in  defendant's  shop;  tbat 
it  was  the  rule  In  defendant's  shop  for  the 
chlpf)er  to  quit  chipping  if  anybody  approach- 
ed him,  or  to  chip  in  a  direction  other  than 
that  of  any  person  or  employ^  who  was  pass- 
ing in  the  Immediate  vicinity.  On  cross-ex- 
amination he  stated  that  if  the  chipper  chip- 
ped up  against  the  wall  there  would  be  no 
danger  of  his  injuring  other  workmen,  or  if 
they  bad  a  solid  iron  sheet  around  the  chip- 
per, it  would  protect  the  other  men,  but  that 
with  sheet  iron  around  the  chipper  the  chips 
might  bounce  back ;  that  the  reason  for  the 
rule  of  having  the  <ditpper  atop  chipping 


while  any  one  was  passing  by  was  tbat  it  was 
dangerous  to  <*hip  when  any  one  was  near 
him. 

Another  witness  for  defendant,  Edward 
Gross,  a  salesman  for  a  pig  iron  manufac- 
turer, who  sold  his  product  to  the  defendant 
company,  testified  that  be  was  conversant 
with  a  great  many  foundries  in  Missouri,  and 
that  the  cbipi>er's  bench,  In  most  of  them, 
was  placed  in  a  corner  and  the  chipping  Is 
done  against  the  wall,  and  as  a  general  rule 
the  chippers  are  kept  away  from  the  other 
workmen  aa  far  as  they  can ;  most  frequently 
there  is  no  wall  or  screen  placed  about  the 
chipper.  He  further  testified  that  the  chipper 
can  easily  control  the  direction  tbat  the 
chips  will  fly  by  turning  his  chisel;  also  tbat 
the  men,  as  they  pass  by,  look  out  and  guard 
themselves  by  turning  their  beads  or  seeing 
that  the  chipper  turns  bis  chisel  in  another 
direction. 

C.  A.  Cloud,  John  Wagner,  Tal  Braun,  and 
Max  Erbard  each  testified  for  the  defendant 
that  the  plaintiff  told  each  of  them  that  be 
had  injured  his  eye  while  be  was  knocking 
cores  and  rods  out  of  the  castings.  The 
plaintiff  in  rebuttal  denied  having  made  this 
statement  to  the  said  witnesses,  or  either  of 
them.  , 

I.  We  have  set  out  the  pleadings  and  an 
extended  statement  of  the  evidence  introduc- 
ed in  the  case,  in  that  the  only  point  raised 
by  the  appellant  on  this  appeal  is  whether  or 
not,  under  the  pleadings  and  all  of  the  evi- 
dence Introduced,  a  case  was  made  out  en- 
titling plaintiff  to  a  recovery,  and  that  it 
therefore  devolves  upon  us  to  determine 
whether  there  was  sufficient  proof  adduced 
on  behalf  of  the  plaintiff  to  warrant  the  court 
in  submitting  the  question  to  the  Jury  as  to 
whether  the  defendant  was  guUty  of  negli- 
gence in  providing  an  unsafe  place  in  which 
plaintiff  was  required  to  work.  In  allowing 
the  various  employ^  in  its  foxmdry  to  work 
on  the  same  floor,  in  the  presence  of  each 
other,  without  providing  some  means  to  pro- 
tect the  workmen  so  engaged  from  injury 
from  flying  particles  of  iron  struck  off  the 
castings  by  the  chipper  while  working 
thereon. 

[1, 2]  It  is  true,  within  the  limits  of  ordi- 
nary care,  the  master  may  conduct  bis  busi- 
ness in  his  own  way.  However,  It  devolved 
upon  defendant  to  exercise  ordinary  care  to 
adopt  a  reasonably  safe  method  for  the  chip- 
per to  do  his  work  and  to  exercise  such  care 
to  provide  a  reasonably  safe  place  for  the 
plaintiff  in  which  to  work,  and  if  the  defend- 
ant  has  In  point  of  fact  done  this,  the  plain- 
tiff will  be  held  to  have  assumed  all  the 
ordinary  risks  of  injury  to  himself  incident 
to  the  work.  Sutherland  v.  Garetson-Grea- 
son  Lumber  Co.,  149  Mo.  App.  338,  130  8.  W. 
40;  Jewell  v.  Kansas  City  Bolt  &  Nut  Co., 
231  Mo.  176,  132  S.  W.  703,  140  Am.  St  Rep. 
616.  But  if  the  employer  adopts  a  method  of 
work  not  usually  employed  by  ordinarily  care- 
ful and  prudoit  masters,  under  like  drcum- 
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stances,  which  Is  less  rafe  tban  rach  usual 
method,  then,  whether  the  master  Is  guilty 
of  n^llgence  becomes  a  question  of  fact  for 
the  Jory  to  determine.  Spencer  v.  Bruner,  126 
Mo.  App.  k>&  dt  102,  103  S.  W.  678;  Sager 
T.  Samson  Min.  Ckt.,  178  Mo.  App.  603,  162 
S.  W.  762.  As  was  stated  In  the  Jewell  Case, 
supra,  however: 

"The  carelessness  and  negUgrence  of  the  mas- 
ter are  in  no  sense  incident  to  the  servant's  em- 
ployment. The  servant  can  neither  by  express 
nor  by  implied  contract  release  the  master  from 
liability  for  injuries  sustained  in  consequence  of 
the  master's  n^ligence.  OortU  v.  McNalr,  173 
Mo.  270i  73  S.  W.  167:  Smith  v.  i\)rdyoe,  190 
Mo.  28,  88  S.  W.  679;  Phippin  v.  Railroad, 
196  Mo.  321,  03  S.  W.  410;  Dakan  v.  Chase 
Mercantile  Co.,  197  Mo.  loc.  dt.  267,  94  S.  W. 
944;  George  v.  Baflrond.  225  Mo.  304,  126  S. 
W.  196.  So  in  discusmng  this  rule  and  its 
application  to  a  concrete  case,  great  care  should 
be  exercised  in  ascertaining  whether  or  not 
the  injuiy  complained  of  was  due  to  dangers 
incident  to  tiie  servant's  employment,  or  was 
it  the  result  of  the  master's  negligence.  If  due 
to  the  former,  then  a  recovery  should  be  denied; 
but  if  caused  by  the  latter,  then  a  recovery 
should  be  aUowed." 

[3]  The  evidence  of  plaintiff  tended  to 
prove  that  the  customary  and  safe  way  to 
operate  foundries  of  the  character  sudj  as 
defendant's  was  to  place  the  <dilK>lng  depart- 
ment in  a  separate  room,  entirely  inclosed 
from  the  rest  of  the  employes,  or  to  have  the 
chipper's  stand  outside  of  the  main  building, 
or  If  the  plant  was  small,  such  as  that  of  the 
defendant,  and  the  chipper's  stand  was  plac- 
ed in  the  same  building  with  the  rest  of  the 
employ^  it  was  customary  to  have  some 
sort  of  a  protection  in  the  way  of  a  board 
partition,  protecting  the  other  employes  from 
the  chipper,  or  to  place  the  chipper's  stand 
in  the  corner  of  the  foundry  and  have  him 
dilp  toward  the  walla  thereot  On  the  other 
hand,  the  evidence  Introduced  on  belialf  of 
the  defendant  tended  to  show  that  whilst  a 
number  of  foundries  did  have  separate  rooms 
for  their  chipping  departments,  and  in  others 
they  were- placed  outside  of  the  main  build- 
ing, yet  there  were  some  instances  dted  of 
small  foundries,  such  as  defendant's,  where 
the  chipper  had  his  stand  in  the  same  build- 
ing with  the  molders  and  coremakers,  yet 
apart  from  them,  and  usually  against  a  waU. 
Thus  It  is  readily  seen  that  the  evidence  of 
the  respondent  upon  this  question  was  con- 
tradictory of,  and  in  direct  conflict  to,  that 
of  the  appellant  Tbia  conflicting  testimony 
presents  a  question  of  fact  for  the  Jury,  and 
the  trial  court,  imder  proper  instructions, 
submitted  It  to  the  Jury.  The  jury,  return- 
ing a  verdict  for  the  plaintiff,  necessarily 
found  that  the  defendant  company  was  neg- 
ligent as  charged. 

It  was  seriously  argued  on  behalf  of  the 
appellant  that  the  instant  case  Is  clearly  one 
in  which  the  court  should  have  declared,  as 
a  matter  of  law,  that  the  plaintiff's  injuries 
were  the  result  of  the  assumption  of  risk, 
and  a  number  of  cases  were  cited  in  substan- 


tlatlos  thereof.  However,  aQ  of  the  cases 
dted  are  the  adjudications  of  courts  of  other 
states  than  our  own  and  states  in  which  the 
doctrine  of  assumption  of  risk  stUl  pertains, 
and  are  therefore  not  tu  point.  "The  rule 
appears  to  be  flrmly  established  In  this  state 
that  the  servant  assumes  only  those  perils 
and  hazards  Inddent  to  the  business  after 
the  complete  performance  by  the  master  of 
the  duty  cast  upon  him.  •  *  •  This  doc- 
trine goes  to  the  effect  that  where  the  risk 
is  created  by  the  negligence  of  the  master, 
there  is  no  room  for  the  assumption  of  such 
risk  by  the  servant.  And  the  question  Is 
whether  or  not  the  servant  was  guilty  of  con- 
tributory negligence  la  the  premises."  Curt- 
right  V.  Ruehmann,  181  Mo.  App.  644,  164 
S.W.  701. 

[4]  II.  On  the  question  of  contributory  neg- 
ligence .  It  is  sufficient  to  say  that,  though 
plaintiff  knew  there  was  a  certain  dement 
of  danger  attendant  upon  that  part  of  his 
employment  which  required  him,  on  occa- 
sions, to  get  rods  from  places  about  or  near 
the  chipper's  stand,  yet  that  danger  was  not 
so  obvious  and  impending  as  to  threaten  Im- 
mediate Injury,  so  that  a  man  of  ordinary 
prudence  would  not  have  encountered  ft. 
TherefoTO  triaintlff  cannot  be  declared  guil- 
ty of  negligence  as  a  matter  of  law.  Jewell 
V.  Bolt  &  Nut  Co.,  231  Mo.  176,  132  S.  W. 
703,  140  Am.  St.  Rep.  616;  JarreU  v.  Coal 
Co.,  154  Ma  App.  662,  186  S.  W.  754;  Brad- 
ley V.  Goal  Co.,  167  Mo.  App.  177,  161  S.  W. 
180 ;  Dales  v.  Railroad,  168  Mo.  App.  183, 152 
S.  'Vr.  401;  Bllesner  v.  Distilling  Co.,  174  Mo. 
App.  139,  167  S.  W.  980;  Ourtright  v.  Rueh- 
mann, 181  Mo.  App.  loa  dt.  659,  164  S.  W. 
701.  The  question  of  contributory  negligence 
on  the  part  -  of  plaintiff,  in  this  case,  was 
properly  a  question  of  fact  to  be  determined 
by  the  Jury  from  such  knowledge  as  the  evi- 
dence Ediowed  plaintiff  had  as  to  the  danger 
Inherent  In  his  employment,  and  of  other 
facts  and  drcumstances  shown  In  evidence. 
George  v.  Railroad,  226  Mo.  364,  125  S.  W. 
196;  Brands  v.  Car  Co.,  213  Mo.  698,  112 
S.  W.  611,  18  L.  R.  A.  (N.  S.)  701;  Hender- 
son V.  Kansas  City,  177  Mo.  loc.  clt.  491,  76 
S.  W.  1045;  Barnard  v.  Brick  &  Coal  Co., 
189  Mo.  App.  417,  176  S.  W.  1108. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

RETNOIiDS,  P.  J.,  and  ALLEN,  J.,  concur. 


HARRIMAN  v.  DUNHAM  et  aL    (No.  12499.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  11,  1917.    Rehearing  Denied 

July  2,  1917.) 

1.  CAKBIEBS   «=5315(4)    —   IKJOBT   TO    Stbbbt 

Car  Passenqeb — Variance. 

Where,   in  a   passenger's   action   againat  a 

street  railway  company  for  injuries,  the  petition 

alleged  that  the  car  gave  a  sadden  jerk  forward 

at  a  street  intersection,  throwing  plaintiff  from 
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tbe  car,  and  tbe  ertdenco  showed  that  the  ^»k 
occurred  12  or  15  feet  east  of  such  inteiaectioii, 
there  was,  at  most,  an  immaterial  variance,  and 
not  a  total  failure  to  prove  the  cause  of  ac- 
tion alleged. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  f$  1270,  1281.] 

2.  Cabbikrs  «=»308(1)  —  Injttbt  to  Stbekt 
Cab  Passengeb— Knowcxdoe. 

Where  a  street  car  passenger  asked  the  con- 
ductor to  let  him  off  at  a  certain  point  and 
gave  the  usual  signal  indicating  his  desire  to 
alight,  and  the  car,  which  was  running  very 
slowly,  stopped,  and  then  suddenly  starteid  with 
a  jerk  which  threw  the  passenger  from  the  step, 
the  railway  company  was  chargeable  with 
knowledge  that  tho  passenger  was  on  the  step 
when  thrown  therefrom,  since  the  company's 
servant  should  have  anticipated  that  he  would 
place  himself  in  a  proper  position  preparatory 
to  alighting  when  the  car  stopped  for  that  pur- 
pose. 

[Ed.    Note.— For   other   cases,    see   Oarriers, 
Cent  Dig.  i  12».] 

3.  APPEAt  AND  Ebbob  «=»882(12>— Instboo- 
TiONa— Waives  of  Ebbob. 

Defendant  cannot  complain  of  an  error  in 
plaintiff's  instruction  which  has  been  joined  in 
by  defendant's  instruction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3802.] 

4.  Tbtal   ^=»296(2)— iNSTBUOnoNa— CJubk   op 
Ebbob. 

In  a  street  car  passenger'i  action  for  in- 
juries, errmr  in  failure  of  plaintiff's  instruction 
to  require  the  jury  to  find  that  plaintiff  was 
in  the  exercise  of  duo  care  for  his  own  safety 
at  the  time  of  the  injury  was  cured  by  defmd- 
ant's  instruction  submitting  such  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  708.] 

5.  Witnesses  <=9263  —  REOXPnoir  of  Evi- 
dence—Testimony  OF  Pabty. 

Where  the  original  testimony  of  plaintiff 
that  his  feet  were  thrown  from  under  him  and 
his  body  thrown  forward  when  he  was  thrown 
from  a  street  car  was  not  contradictory  to 
physical  facts  and  did  not  prevent  his  recov- 
ery, it  was  not  error  to  permit  him  when  again 
upon  the  stand  to  testify  that  he  fell  backward, 
without  explaining  the  change  in  his  testimony. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  a  000-903.] 

6.  Tbial  «=3l33(3)— Abgument  of  Covubkl— 
Objections— Action  by  Coubt. 

Error  could  not  be  predicated  on  argument 
of  counsel  referring  to  evidence  which  had  been 
ruled  out  because  not  pleaded,  where  objection 
was  sustained  to  such  argument  and  no  request 
not  granted  was  made  for  a  reprimand,  and  no 
motion  was  made  to  discharge  the  jury. 

[Ed.  Note— For  other  cases,  .see  Trial,  Cent 
Dig.  i  316.] 

7.  Damages   4=s>130(1)— Pkbsonal   Irjtisy— 
Excessive  Recovery. 

A  recovery  of  $5,500  for  injury  to  a  man 
70  years  of  a^e  in  previous  good  health  and  en- 
gaged in  the  insurance  business  was  not  exces- 
sive where  he  Was  knocked  unconscious,  bruised, 
and  his  shoulder  dislocated,  in  consequence  of 
which  he  remained  in  bed  a  month,  was  confined 
to  his  house  two  months,  and  about  two  years 
after  tho  accident  suffered  with  a  lame  shoulder 
and  from  pains  in  his  arm  and  shoulder,  and 
was  afflicted  with  dizzy  spells,  and  often  lost 
coDscioiisness,  and  was  made  almost  a  perma- 
nently helpless  invalid. 

[Ed.   Note.— For  other  cases,   see   Damages, 
Cent  Dig.  a  357,  368,  864,  366,  370.] 


8.  Daxagss  «ta»216(7)— PersoiTai;  Iitjttbies— 

Ftttuke  Pain  amd  Mbntai.  Aiioirisa— Iir- 

BTBUCTIONS— Evidence. 

Evidence   in   a   personal  injury   case   that 

plaintiff  at  the  time  of  trial,  about  two  years 

after  the  accident   continued   to  snSer  great 

pain,  and  that  _  tliu  condition  was  permanent, 

authorized  an  instructi(»i  allowing  a  recovery 

for  future  pain  and  mental  anguish. 

[Sd.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  552.] 

Error  to  Circuit  Court,  Jackson  Oonnty; 
Clarence  A.  Burney,  Judge. 
"Not  to  be  officially  published." 
Action  !>y  Joseph  L.  Harriman,  as  admin- 
istrator of  the  estate  of  D.  S.  Harriman,  de- 
ceased, against  Bobert  J.  Dunham  and  an- 
other, receivers  of  the  MetropoUtan  Street 
Railway  Company.  Judgmmt  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Clyde  Taylor  and  Chas.  Stratton,  both  of 
Kansas  City,  for  plaintiffs  In  error.  Atwood 
&  HUl,  of  Kansas  City,  for  defendant  In 
error. 

BLAND,  J.  Plaintiff  below  recovered  a 
Judgment  for  damages  for  personal  Injuries 
and  defendants  hare  brought  the  case  here 
by  writ  of  error.  Since  the  trial  of  the  cause 
the  plaintiff  has  died,  and  the  case  has  been 
revived  In  the  name  of  the  administrator  of 
plaintiff's  estate. 

The  evidence  shows  that  between  1  and  2 
o'dock  on  the  morning  of  February  26,  1913, 
plaintiff  was  returning  from  Leavenworth, 
Kan.,  with  a  party  of  Shriners,  upon  a  car  In 
charge  of  defendants.  When  the  car  reached 
the  west  side  of  Broadway,  headed  east  on 
£<lghth  street  In  Kansas  CSty,  Ma,  It  came  to 
a  safety  atop,  and  after  so  stopping  It  con- 
tinued across  Broadway  very  slowly.  One 
of  the  witnesses  stated  that  It  was  "Just 
creeping  along."  Before  the  car  reached  Its 
regnlar  stopping  place  on  the  east  side  of 
Broadway  the  plalntKf  gave  the  usual  signal 
Indicating  that  he  desired  to  get- off  at  that 
place,  and  while  the  car  was  yet  on  the  west 
side  of  Broadway  he  got  up  from  his  seat 
and  went  to  the  rear  step  of  the  car,  where 
he  stood  waiting  for  It  to  stop.  However, 
the  car  did  not  stop  at  the  spot  on  the  east 
side  of  Broadway  where  motormen  generally 
aimed  to  stop  their  cars,  but,  according  to 
the  motorman.  It  continued  12  or  IS  feet  fur- 
ther eastward  before  stopping.  The  evidence 
further  shows  that  at  this  latter  point  It 
stopped  with  a  sudden  Jerk,  and  Immediately 
started  again  with  a  like  Jetfc,  throwing 
plaintiff  to  the  pavement,  and  proceeded 
about  90  feet  farther,  when  It  came  to  a  dead 
stop. 

The  motorman  testified  that  he  attempted 
to  stop  on  the  east  side  of  Broadway,  but  the 
wheels  of  his  car  slipped,  causing  the  car  to 
slide  12  or  15  feet  farther  before  It  stopped, 
but  the  motorman  denied  that  the  car  Jerk- 
ed.   The  evidence  shows  that  from  the  time 
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tbe  car  made  tie  safe^  stop  on  the  west  elde 
of  Broadway  untU  It  stopped  witb  a  audden 
jerk  12  or  IS  feet  east  of  tlie  spot  wtkere  mo- 
tormen  generally  aimed  to  stop  their  cars  It 
was  proceedloc  at  an  extr^nely  alow  rate  of 
speed.  Plaintiff  assumed  tbat  the  car  would 
stop  on  the  east  aide  of  Broadway,  and  when 
It  did  not  BO  stop  .he  UKHight  tbat  the  car 
had  only  missed  the  exact  stopping  place 
and  would  atop  at  any  moment,  and  continu- 
ed to  stand  on  the  step  qntll  he  was  thrown 
as  aforesaid. 

The  first  point  made  by  plaintiffs  in  error 
Is  that  a  demurrer  to  the  evidence  shoold 
hare  been  anstained,  for  the  reason  tiiat 
plaintlffis  in  error  <dalm  that  plaintiff  totally 
faUed  to  prove  the  case  alleged  in  his  peti- 
tion.   The  petition  alleged: 

Tbat  "tbis  plaintiff,  dasirinK  to  alight  from 
the  street  ear  at  said  point,  signaled  the  serv- 
ants of  both  defendant  companies  who  were  in 
charge  and  control  of  said  car,  and  as  the  car 
approached  said  inteisection  plaintiff  went  apon 
the  platform  of  said  car  for  the  purpose  of 
alighting  therefrom;  th^t  said  car  was  slowing 
down  at  said  intersection  almost  to  a  stop; 
and  that  plaintiff,  in  the  exercise  of  due  care 
and  caution  for  liis  own  safety,  was  waiting  for 
the  car  to  stop  so  that  be  might  alight  there- 
from when  tl)e  defendants,  their  servants  and 
agents  in  diarge  of  said  car,  and  in  the  scope 
of  their  employment  negligently  and  carelessly 
caused  said  car  to  suddenly  jump,  jerk,  and 
start  forward  at  a  reckless  and  dangerous  rate 
of  speed,"  etc 

[1]  The  point  made  is  that  the  petition  al- 
leges that  the  car  gave  a  sudden  Jerk  for- 
ward at  the  intersection  of  Eighth,  street  and 
Broadway,  throwing  plaintiff  from  the  car, 
while  the  evidence  shows  that  the  Jerk  of  the 
car  was  12  to  15  feet  east  of  the  intersection 
of  Broadway  with  Eighth  street  We  are  un- 
able to  see  how  the  facts  in  this  case  are  in 
any  respect  like  those  in  the  case  of  Ward  v. 
Harvey,  182  S.  W.  105,  cited  by  plaintiffs  i» 
error.  In  that  case  it  was  alleged  that  plain- 
tiff was  invited  to  get  off  of  defendants'  car 
50  feet  east  of  Seventh  street  on  Central  ave- 
nue in  Kansas  City,  Kan.,  and  that  when  the 
car  slowed  down  defendants  carelessly  and 
negligently  gave  it  a  jerik,  throwing  plain- 
tiff, while  the  evidence  shows  that,  instead  of 
the  car  slowing  down  for  a  stop  at  the  place 
alleged,  the  car  passed  this  point  going  at 
the  same  rate  of  speed  it  had  been  going,  and 
passed  into  the  next  blodc,  and  about  midway 
of  such  block  the  car  slowed  down  and  came 
to  a  standstill,  and  as  plaintiff  was  in  the 
act  of  getting  off  (without  invitation)  the  car 
was  negligently  started  forward  with  a  Jerk, 
throwing  her  off  under  entirely  different  cir- 
cumstances than  those  alleged.  On  the  other 
hand,  in  this  case  the  facts  are  that  the  car 
was  just  creeping  along  when  it  reached  the 
spot  where  motormen  generally  aimed  to 
stop  their  cars,  indicating  to  plaintiff  that 
it  was  going  to  stop  and  causing  him  to  be- 
lieve that,  as  cars  frequently  do,  it  passed  the 
regular  stopping  place.  There  was  nothing 
to  indicate  to  plaintiff  that  the  car  was  not 
going  to  atop;  im,  as  it  was  running  very 


slowly  and  It  did  not  pick  up  In  speed,  from 
all  the  facts  and  circumstances  plaintiff  was 
led  to  believe  that  the  ciar  would  stop.  The 
evidence  is  not  clear  aa  to  the  exact  point 
where  east-bound  cars  usually  stopped  at 
Eighth  street  and  Broadway,  and  we  do  not 
brieve  under  the  facts  shown  by  the  evidence 
in  this  case  that  the  car  by  stopping  10  or  12 
feet  east  of  the  east  line  of  Broadway,  where 
cars  were  supposed  to  stop,  that  there  was 
a  material  difference  between  the  allegation 
and  the  proof.  At  most,  the  proof  amounted 
to  a  variance  only,  and  not  a  total  failure  to 
prove  the  cause  of  action  alleged. 

[2]  Plaintiffs  in  error  further  contend  that 
theve  was  no  knowledge  on  the  part  of  de- 
feadants'  servants  that  plaintiff  was  on  the 
st^  at  the  time  he  waa  thrown  therefrom. 
The  evidence  shows  that  plaintiff  asked  the 
conductor  to  let  him  off  at  Broadway,  and 
that  the  latter  was  standing  in  the  rear  vesti- 
bule, and  plaintiff  was  in  plain  sight  of  the 
conductor  during  the  whole  time  of  this  oc- 
currence. Aside  from  this  the  plaintiff  gave 
the  usual  signal  indicating  bis  desire  to  get 
olt  at  this  place,  and  under  their  duty  to  use 
a  high  degree  of  care  toward  plaintiff,  who 
was  a  passenger  upon  said  car,  even  had  the 
conductor  not  seen  plaintiff,  defendants'  serv- 
ants, knowing  that  plaintiff  had  signaled  to 
get  off  the  car,  should  have  anticipated  that 
plaintiff  would  naturally  conclude,  in  view 
of  the  fact  that  the.  car  was  being  run  so  as 
to  barely  creep  along,  and  as  its  speed  was 
not  being  accelerated  that  it  was  the  inten- 
ti<m  of  defendants'  servants  to  stop  the  car 
at  any  moment  to  permit  plaintiff  to  alight, 
and  that  it  was  only  through  some  error  that 
the  car  did  not  stop  at  the  exact  polut  where 
cais  were  supposed  to  stop  at  this  street 
for  the  purpose  of  discharging  passengers 
therefrom,  therefore  defendants'  servants 
should  have  anticipated  that  plaintiff  would 
act  upon  aU  the  facts  present,  and  that  he 
would  place  himself  in  a  position  preparatory 
to  alight  when  the  car  stopped  for  that  pur- 
pose. 

[3]  Plaintiffs  in  error  urge  that  the  court 
erred  in  giving  plaintiff's  Instruction  No.  1 
In  not  requiring  the  Jury  to  find  certain  facts 
that  plaintiffs  in  error  contend  it  should  have 
found  before  it  could  And  for  plaintiff,  but 
on  examining  defendants'  instructions  we 
find  that  in  instruction  No.  3  the  defendants 
submitted  the  same  hypothesis  to  the  jury  as 
the  plaintiff,  and,  if  there  was  any  error  in 
plaintiff's  instruction,  it  was  joined  in  by 
defendants'  instruction,  and  defendants  can- 
not now  complain. 

[4]  Plaintiffs  in  error  further  complain  of 
plaintiff's  Instruction  No.  1,  in  that  it  faUs  to 
require  the  Jury  to  find  that  the  plaintiff  was 
in  the  exercise  of  due  care  for  his  own  safe- 
ty at  the  time  of  his  injury.  However,  we 
find  that  in  defendants'  Instruction  No.  2 
this  issue  was  submitted  to  the  jvury,  and  as 
the  instructions  must  all  be  read  together, 
defendants'  instruction  No.  2  ciued  the  eirw 
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In  tbis  respect,  if  any,  in  plafattUTs  InstnKV 
Hon  No.  1.  Owens  v.  Railroad,  95  Mo.  169, 
8  S.  W.  360,  6  Am.  St.  Rep.  89;  I^ange  v. 
Rnllroad,  208  Mo.  458.  106  S.  W.  660;  An- 
derson V.  Railroad,  161  Mo.  411.  61  8.  W.  874; 
Fligler  V.  Pothe,  117  Mo.  476,  22  S.  W.  1113; 
Meadows  t.  lite  Ins.  Co.,  129  Mo.  76,  31  S. 
W.  578,  50  Am.  St  Rep.  427 ;  State  ex  rel.  v. 
Hope,  102  Mo.  410,  14  S.  W.  986;  Patterson 
V.  Evans,  254  Mo.  293, 162  S.  W.  179;  Ellis  v. 
Ry.  CJo.,  234  Mo.  657,  138  8.  W.  23 ;  Hughes 
V.  (Railroad,  127  Mo.  447,  30  8.  W.  127;  Bet- 
tokl  V.  Mining  Co.,  180  S.  W.  1021. 

[5]  Plaintiffs  In  error  raise  the  point  that 
the  court  erred  In  permitting  plaintiff  to  go 
back  upon  the  stand  and  change  his  testimo- 
ny. When  plaintiff  was  originally  on  the 
stand,  he  testified  that  he  was  thrown  for- 
ward, and  upon  returning  to  the  witness 
stand,  without  any  explanation,  he  testified 
that  be  was  mistaken  In  his  first  testimony, 
and  that  his  feet  were  thrown  out  from  un- 
der him  and  his  body  thrown  backward. 
■  It  is  held  in  the  case  of  Steele  v.  Railroad, 
265  Mo.  97,  175  S.  W.  177,  that  where  plain- 
tiff In  his  testimony  states  the  facts  pertain^ 
Ing  to  his  Injury  In  such  a  way  as  to  utterly 
defeat  his  right  to  recover,  he  cannot  again 
go  upon  the  witness  stand  and  state  facts 
permitting  him  to  recover  diametrically  <^ 
posed  to  the  facts  first  given  by  blm,  without 
some  explanation  for  the  change  In  his  testi- 
mony. However,  we  cannot  see  how  that 
case  has  any  bearing  on  the  case  at  bar,  be- 
cause there  would  be  no  natural  tendency  for 
plaintiff  to  fall  in  any  given  direction,  es- 
pecially In  view  of  the  fact  that  he  had  hold 
of  the  handhold  of  the  car  at  the  time  of  the 
Jerk.  Therefore  his  original  testimony  was 
not  contradictory  to  physical  facts,  and  did 
not  prevent  his  recovery ;  conse<iuentIy,  when 
he  again  went  upon  the  stand  and'  testified 
that  he  fell  backward,  such  testimony  might 
be  somewhat  contradictory  of  the  first,  but 
this  was  a  matter  purely  for  the  Jury  to  con- 
sider, going  to  the  credibility  of  the  witness. 

[•]  Plaintiffs  in  error  complain  of  the  re- 
marks of  counsel  for  plaintiff,  who  tn  his  ar- 
gument to  the  Jury,  after  the  evidence  that 
plaintiff  was  earning  $75  per  month  before 
the  Injury  had  been  ruled  out  by  the  court 
because  not  pleaded,  referred  to  plaintiff's 
Inability  to  earn  anything.  Objection  was 
made  to  this  argument,  and  said  objection 
was  sustaiDed  by  the  court  There  was  no 
request  for  a  reprimand  that  was  not  grant- 
ed, and  no  motion  to  discharge  the  Jury.  In 
view  of  these  facts  we  must  rule  against 
plaintiffs  In  error  on  this  point 

[7]  Plaintiffs  In  error  make  the  further 
point  that  the  verdict  Is  excessive.  The  evi- 
dence shows  that  the  plaintiff  was  a  man  70 
years  of  age,  had  previously  been  In  good 
health,  was  engaged  in  the  Insurance  busi- 
ness, but  by  reason  of  having  been  jerked  off 
the  car  as  described  supra  he  was  knocked 
unconscious,  breaking  off  one  of  the  small 
bony  processes  arotmd  the  shooider  and  dis- 


locating the  shoulder  Involving  the  flhoulder 
Joint ;  that  he  was  Immediately  taken  home  in 
an  ambulance,  and  remained  imrtlally  uncon- 
scious until  the  next  morning ;  he  was  Imme- 
diately treated  by  two  physicians;  that  as 
soon  as  be  arrived  home  he  was  undressed  and 
put  to  bed,  was  bleeding  from  several  cnts  on 
his  head,  and  remained  In  bed  a  month,  and 
was  unable  to  get  out  of  his  house  for  a  month 
thereafter;  that  at  the  time  of  the  trial, 
about  two  years  after  the  accident  his  shoul- 
der was  lame,  and  at  that  time  he  was  unable 
to  sleep  on  his  right  side,  and  had  lost  bis 
natural  rest  and  sleep ;  that  he  would  wake 
up  tn  the  morning  between  4  and  6  o'clock 
with  pain  In  his  right  shoulder  and  arm; 
that  prior  to  his  injury  he  slept  well;  that 
he  was  unable  to  raise  Ills  right  band  above 
bis  shoulder,  and  that  he  still  snff«s  pain  in 
his  right  arm  and  shoulder,  which  were  In 
good  condition  before  the  accident;  that  be 
would  wake  up  in  the  momlnc  \ri.th  head- 
aches; that  lie  was  afflicted  with  dizzy 
spells,  and  often  lost  consdousness  and  fell 
on  a  smooth  carpet;  that  he  so  fell  twice 
within  six  months  previous  to  the  trial ;  that 
he  was  unable  to  lift  anything  of  any  weight; 
that  he  had  to  have  his  meat  and  potatoes 
cut  for  him;  before  the  Injury  he  could 
write  a  good  hand,  and  at  tha  time  of  the 
trial  he  wrote  Indistinctly,  and  was  tired 
quickly  when  writing ;  that  he  had  to  be  as- 
sisted In  dressing  and  undressing;  tbat  he 
was  so  nervous  tbat  he  could  not  go  out 
alone;  that  he  still  suffered  pain.  The  phy- 
sldan  testified  that  he  was  called  right  after 
the  accident  and  that  be  fbund  plaintiff  in 
bed,  white  as  death  and  cold,  about  to  col- 
lapse; bis  circulation  was  profoundly  de- 
pressed; one  of  the  small  bony  processes 
around  the  shoulder  was  broken  off,  and  be 
had  a  dislocation  of  the  shoulder  which  in- 
volved the  shoulder  joint;  that  he  liad  a 
greatly  swollen  and  bruised  arm  between  the 
shoulder  and  elbow  on  the  inner  side  and 
considerable  bruising  and  swelling  ovef  the 
elbow  and  wrist  on  the  front  of  the  arm. 
The  doctor  further  testified  that  the  nerve 
where  the  shoulder  was  broken  was  Involved, 
and  "that  the  soft  parts  there  may  be  In- 
volved." And  the  doctor  ux)on  being  asked  a 
hypothetical  question  covering  the  things 
complained  of  by  plaintiff,  which  Included  his 
suffering  pain  at  the  time  of  the  trial  and 
the  doctor's  testimony  on  the  subject,  answer- 
ed that  In  his  opinion  plaintiff's  condition 
was  permanent  From  tbis  evidence  we  can- 
not say  that  the  recovery  of  $5,500  was  exces- 
sive. 

[J]  Plaintiffs  In  error  make  the  point  that 
the  court  erred  In  giving  plaintiff's  Instme- 
tlon  No.  3  on  the  measure  of  damages.  This 
Instruction  allowed  a  recovery  for  future 
pain  and  mental  anguish.  Plaintiffs  in  error 
claim  that  there  was  no  evidence  to  support 
such  a  finding.  We  cannot  agree  with  plain- 
tiffs In  error  in  this  contention,  as  the  testi- 
mony was  that  plaintiff  at  the  time  of  the 
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Mai  conUaaed  to  suffer  ei'eat  pain,  and 
there  was  further  evidence  tbat  tMs  condi- 
tion was  permanent  Under  these  facts  there 
was  certainly  evidence  upon  which  the  court 
could  submit  this  instruction  to  the  jury. 
WUbur  V.  Railway,  UO  Mo.  App.  loc.  cit  698, 
So  S.  W.  671,  and  cases  therein  dted. 

Finding  no  substantial  error,  the  judgment 
is  affirmed.    All  concui'. 


GATE  CttTI  NAT.  BANK  ▼.  STBOTHBB 
etaL    (No.  12487.) 

(Kansas  (3ity  Court  of  Appeals.    Missouri. 

June  11,  1917.    Rehearing  Denied 

July  2,  1917.) 

1  Apfxai.  aitd  Ebbob  «=»1207(4)  —  Disposi- 
tion or  Cask  qtx  Remand. 
Where  a  cause  was  remanded,  with  direc- 
tions to  set  aside  the  defaalt,  and  minute  en- 
tries were  made  that  the  case  tad  been  reversed 
and  remanded  and  the  judgment  set  aside,  and 
the  case  was  assigned  (or  trial,  in  which  appel- 
lants appeared  and  litigated,  they  could  not  ob- 
ject that  the  judgment  rendered  against  them  on 
the  second  trial  was  invalid  because  the  court 
did  not  spread  upon  the  record  a  formal  order 
expressly  setting  aside  the  default,  since  the  al- 
lowance of  a  full  opportunity  to  them  to  be 
beard  was  as  effectual  a  setting  aside  of  the  de- 
fault as  could  have  been  made  by  any  formal 
entry,  however  full  and  explicit. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  (  4689.] 

2.  Evidence  «=s»43(2)— Judicial  Noticb. 

The  court  on  appeal  can  judicially  notice  the 
record  of  what  was  done  in  a  former  appeal. 

[Eki  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {    63.] 

3.  USUBT  «=>62  —  Chaboe  tob  Ooixection 
AND  Attobnet's  Fees. 

A  note  could  not  be  said  to  be  usurious  be- 
cause of  a  clause  providing  for  10  per  cent  col- 
lection charges  and  attorney's  fees;  the  amount 
expended  being  much  more  than  the  amount 
daimed  and  awarded  therefor. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  f  136.] 

Appeal  from  Circuit  Court,  Jaelcson  Coun- 
ty ;  Battle  MoCardle,  Special  Judge. 
"Not  to  be  officially  putoUshed." 
Action  by  the  Gate  City  National  Bank 
against  George  B.  Strotber  and  others.  From 
judgment  for  plaintiff,  defendants  apBeal. 
Affirmed. 

Strother  &  Strother,  of  Kansas  City,  for 
appellants.  Harding,  Murphy  &  Harris,  of 
Kansas  City,  fbr  respondent 

TRIMBLE,  J.  This  is  a  suit  upon  a  prom- 
issory note,  and  the  appeal  herein  causes  its 
appearance  In  this  court  for  the  second 
Ume.  See  188  Mo.  App.  214,  176  S.  W.  76, 
for  tbe  first  appeal.  That  time  the  abstract 
of  the  bill  of  exertions  showed  that  a  de- 
fault judgment  had  been  taken  at  a  time 
yfh&x  tbere  was  no  default.  This  court  dis- 
posed of  the  appeal  by  directing  that  the 
judgment  of  the  trial  court  "be  reversed,  an- 
nulled, and  for  naught  held  and  esteemed. 


and  that  the  appellants  be  restored  to  all 
things  they  have  lost  by  said  judgment"  It 
was  further  ordered  that  the  cause  be  re- 
manded, "with  directions  to  set  aside  the  de- 
fault" When  the  mandate  of  this  court, 
containing  the  above  judgment  and  direction, 
went  down  to  the  trial  court,  the  judge  of 
the  division  in  which  the  judgment  was  ren- 
dered and  the  clerk  made  minute  entries  la 
their  respective  records,  not  only  on  the  mar- 
gin of  the  record  of  the  judgment  Itself,  but 
also  opposite  the  case  wherever  it  appeared 
upon  the  general  and  appearance  dockets, 
that  the  case  had  been  "reversed  and  remand- 
ed," and  that  the  judgment  was  "set  aside," 
together  with  references  to  "opinion  of  Court 
of  Appeals."  Thereupon,  in  due  time,  the 
case  was  by  the  assignment  division  assigned 
out  for  trial.  Appellants  filed  an  amended 
answer,  and  appeared  and  went  to  trial.  The 
result  was  a  judgment  in  plaintiffs  favor 
for  the  fa.ce  of  the  note,  $375,  together  with 
$80  accrued  Interest  thereon  and  $37.60  at- 
torney fees  and  collection  diarges ;  the  note 
providing  for  the  payment  thereof  in  case 
of  default  <w  said  note. 

[1,2]  Although  appellants  made  no  oib- 
jection  whatever  upon  the  ground  now  men- 
tioned, yet  they  here  Insist  that  the  judgment 
was  invalid,  and  the  court  was  without  juris- 
diction to  render  it,  because  the  default  was 
not  formally  set  aside  as  directed  by  the 
appellate  court.  In  view  of  the  minute  en- 
tries hereinabove  stated,  this  objection  can 
only  mean  that  the  present  judgment  is  in- 
valid, because  the  clerk  did  not  spread  upon 
the  record  a  formal  order  expressly  setting 
aside  the  default  So  far  as  the  former  judg- 
ment was  concerned.  It  was  clearly  set  aside 
by  the  Judgment  of  the  appellate  court ;  and 
if  the  mere  entry  noting  a  default  was  not 
formally  set  aside  as  directed  by  this  court, 
it  would  seem  that  this,  in  effect  and  sub- 
stance, was  done  when  the  trial  court  set  the 
case  down  for  trial,  allowed  appellants  to 
file  answer  and  make  their  defense,  and  then, 
after  hearing  the  case,  rendered  judgment  on 
the  note.  The  allowance  of  a  full  opportuni- 
ty to  appellants  to  be  heard  was  as  effectual 
a  setting  aside  of  the  default  as  could  be 
made  by  any  formal  entry,  however  full  and 
explicit  The  former  judgment  was  set 
aside,  and  was  of  no  more  effect  than  so 
much  blank  paper.  The  appellants  appeared 
thereafter,  and,  without  objection  based  on 
the  point  now  urged,  litigated  their  case  and 
had  all  the  opportunity  for  defense  they 
chose  to  employ.  They  have  secured  all  of 
which  they  were  deprived  by  the  default, 
and  are  not  entitled  to  a  reversal  of  the 
present  judgment  on  the  ground  now  urged. 
Doan  T.  Holly,  27  Mo.  256.  We  can  Judicial- 
ly notice  the  record  of  what  was  done  In  the 
former  appeal.  Keaton  t.  Jorndt,  259  Mo. 
170,  16§  S.  W.  784. 

The  note  on  its  face  shows  that  the  two 
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signers  of  the  note  were  Joint  makers.  There 
was  no  writing  on  the  note  to  show  that  the 
other  party  signed  In  any  other  capacity  than 
that  of  joint  maker,  and  the  evidence  shows 
that  such  other  party  was  In  fact  a  Joint 
maker  and  not  a  surety. 

[SI  The  clause  in  the  note  providing  for  10 
per  cent,  collection  charges  and  attorney's 
fees  was  valid  and  enforceable,  and  as  the 
amount  expended  was  much  more  than  the 
amount  claimed  and  awarded  therefor,  the 
note  cannot  be  said  to  be  usurious.  First 
National  Bank  v.  Stam,  186  Mo.  App.  439, 
171  S.  W.  667 ;  Bank  of  Neelyville  v.  Lee,  182 
Mo.  App.  185,  191,  168  S.  W.  796;  North 
Atchison  Bank  v.  Gay,  114  Mo.  210,  21  8.  W. 
479;  German- American  Bank  v.  Martin,  120 
Mo.  App.  484,  488,  107  S.  W.  1108. 

The  Judgment  is  affirmed.    All  concur. 


MIIiLEB  et  aL  v.  CONTINENTAL  ASSUB. 

CO.  OF  AMERICA  (SPBIDEI^  Inter- 

vcnor).    (No.  14749.) 

(St  Louis  Court  of  Appeals.  Migsoari.  Argued 
and  Sutimitted  May  10,  1917.  Opinion  Filed 
June  6,  1917.  Behearing  Denied  July  6, 
1017.) 

1.  CouETs  *=>475(1)—  JuKiSDiOTiON  — Pbiob- 

ITT. 

The  court  first  obtaining  jurisdiction  of  a 
cause  is  vested  with  jurisdiction  over  all  ger- 
mane matters  to  the  exclusion  of  other  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §!  1229,  1247-1257,  1259.] 

2.  Bbceivkbs  «=>173  —  Actions  —  Lka.vs  to 
Sue. 

A  receiver  must  have  the  leave  of  the  court 
appointing  him  to  intervene  in  an  action  in  an- 
other connty. 

lEd.  Note. — For  other  cates,  see  Receivers, 
Cent.  Dig.  S$  327-332.] 

3.  OOCBTS    «=947&— JtJBISDlCTION— EbTEOT    OF 

Receivebship. 
After  a  receiver  had  been  appointed  for  a 
corporation,  a  court  of  another  county  had  no 
jnrisdiction  over  a  stockholder's  suit  to  set  aside 
his  subscription  agreement  with  such  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  C!ent 
Dig.  it  1261-1207.] 

4.  CoBPOBATioNS  ®=5»626 — Receivebs— Claims 
—Judgment  in  Another  County. 

A  corporation's  receiver  properly  disallowed 
a  claim  evidenced. by  a  judgment  secured  against 
the  corporation  in  another  county  after  the  re- 
ceivership proceedings  were  instituted  and  with 
knowledge  of  them,  since  the  court  rendering  the 
judgment  had  no  jurisdiction  over  the  subject- 
matter. 

[Ed.  Note.— For  other  cases,  see  CiorporaticHis, 
Cent  Dig.  K  2475,  2477.] 

Appeal  from  St  Louis  drcult  Court; 
James  E.  Wlthrow,  Judge. 

"Not  to  be  officially  published." 

Action  by  Walter  J.  Miller  and  others 
against  the  Continental  Assurance  Company 
of  America,  In  which  F.  W.  Speidel  inter- 
vened. From  an  adverse  Judgment,  the  In- 
tervener appeals.    Afllrmed. 


Stewart,  Bryan  &  WllHams,  of  St.  Louis, 
Bradley  &  McKay,  of  Kennett,  and  Alroy  S. 
Phillips,  of  St  Louis,  for  appellant  John  S. 
Leahy  and  Chase  Morsey,  both  of  St  Louis, 
for  respondents. 

REYNOLDS,  P.  J.  On  or  about  June  lOtb, 
1910,  In  a  cause  In  which  Walter  J.  Miller  et 
al.  were  plaintiffs  and  (Tontiuental  Assurance 
Company  of  America  was  defendant,  and 
which  had  for  Its  object  the  winding  up  of 
the  affairs  of  the  Continental  Assurance 
Company,  an  insurance  corporation  In  pro- 
cess of  organization  under  the  laws  of  this 
state,  Matthew  G.  Reynolds  was  appointed 
temporary  receiver  by  the  Judge  of  one  of 
the  dlvlsicms  of  the  drcult  court  of  the  city 
of  St  Louis,  and  directed  to  take  charge  of 
the  affairs  of  that  company  and  collect  its 
assets.  Mr.  Reynolds  thereupon  having  duly 
qualified  as  such  receiver,  on  June  13tb,  1910, 
took  charge  and  control  Of  the  affairs  of  the 
company  and  proceeded  to  the  collection  of  Its 
assets,  and  from  then  on  and  now  is  In  charge 
and  T>osses8lon  of  its  assets  and  engaged  in 
winding  up  its  affairs,  he  being  continued  as 
receiver. 

Afterwards  and  on,  to-wlt,  July  6th,  1010, 
P.  W.  Speidel,  appellant  here,  and  intervenor 
In  the  above  entitled  cause,  commenced  an 
action  by  attachment  against  the  Continental 
Assurance  Company  of  America  In  the  cir- 
cuit court  of  Dunklin  County,  Missouri,  sum- 
mons returnable  to  the  October  term,  1910, 
of  that  co(ut.  A  writ  of  attachment  was  sued 
out  In  that  action,  the  writ  also  dated  July 
6th,  1910,  under  which  and  on  the  same  date 
tbe  Citizens'  Bank  of  Senath  was  summoned 
as  garnishee,  funds  alleged  to  be  of  those  of 
the  Assurance  Company  being  attached  in 
Its  hands.  Summons  in  the  main  case  was 
duly  served  on  the  defendant  Continental 
Assurance  Ck>mpany  of  America  at  St  Zx>ul8, 
on  July  12th,  1910. 

The  petition  of  F.  W.  Speidel  In  his  action 
against  the  Assurance  Company  sets  out  that 
plaintiff  Speidel,  In  consideration  of  certain 
promises  and  representations  made  to  him 
by  the  defendant  company,  had  subscribeti 
for  200  shares  of  stock  in  that  company,  and 
had  paid  $3750  in  cash  and  executed  two 
several  promissory  notes  for  $1250  each; 
that  the  Continental  Assurance  Company  of 
America,  before  and  hereafter  referred  to  as 
the  Assurance  Company,  holds  both  of  these 
notes  and  is  threatening  to  compel  plaintiff 
by  force  of  law  to  pay  them  with  the  accrued 
Interest.  Charging  a  violation  of  the  con- 
tract under  which  plaintiff  had  subscribed 
for  this  stock  and  paid  part  cash  and  execut- 
ed notes  for  the  balance  of  the  consideration 
price,  and  averring  that  no  stock  In  the  de- 
fendant company  had  been  Issued  to  him 
under  the  contract,  plaintiff  prays  Judgment 
that  tbe  contract  of  subscrlpUcn  to  and  pur- 
chase of  the  stock  be  rescinded  and  cancelled 
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and  that  the  court  oifler  and  decree  a  return 
to  plaintiff  of  tlie  $3700  ao  paid,  and  that  the 
defendant  company  be  ordered  to  return  to 
plaintiff  the  two  promissory  notes,  that  they 
be  cancelled,  and  that  defendant  be  enjoined 
from  selling  or  pledging  them,  i)endlng  the 
determination  of  the  action. 

The  affidavit  for  attachment  states  varlons 
statntory  grounds  and  In  addition  to  the  de- 
mand for  summons  against  the  Assurance 
ComiMUiy,  the  petition  prays  for  attachment 
of  the  fwada  of  the  defendant  in  the  hands 
of  the  Clti2ena'  Bank  of  Seuath,  and  that  it 
be  summoned  as  gamiehee 

On  October  20th,  1910,  Mr.  Reynolds,  as 
receiver  theretofore  appointed  by  the  circuit 
court  of  the  city  of  St.  Lonla,  filed  his  Inter- 
pleader In  the  cause  in  the  Dunklin  Circuit 
Court,  In  wblcli  Speldel  was  plaintiff,  setting 
up  that  he  had  been  appointed  recover  of 
the  Assurance  Company  by  the  circuit  court 
of  the  dty  of  St  Louis  on  June  lOtb,  1910, 
and  attadilng  a  certified  copy  ot  his  appoint- 
ment and  of  his  qualification  thereunder, 
averred  that  he'  had  qualified  as  recdrer  on 
June  13th,  1010,  and  is  now  and  since  then 
had  been  in  sole  and  entire  charge  and  con- 
trol of  the  affairs  of  the  company  and  active- 
ly engaged  In  collecting  Its  assets  under  the 
direction  of  the  circuit  court  of  the  dty  of 
St.  Louis. 

The  Interpleader  further  sets  up  that  cer- 
tificates of  deposit  had  been  issued  by  the 
bank  of  Senath,  Missouri,  for  the  funds  in 
its  hands,  $ie,176w42,  that  they  are  of  the 
property  and  assets  of  the  Continental  Assur- 
ance Cou^any  of  America,  now  in  possession 
of  tile  receiver  by  virtue  of  the  order  of  tlie 
circuit  court  of  the  dty  of  St  Louis.  The 
interplea  further  sets  up  that  the  drcnlt 
court  oif  the  dty  of  St  Louis  is  a  court  of 
record  of  general  Jurisdiction;  that  It  had 
assomed  Jurisdiction  of  the  subject-matter 
of  tbe  case  prior  to  the  Institution  of  the  ac- 
tion by  Speidel  in  the  Dunklin  Circuit  Court, 
and  that  the  St  Louis  Circuit  Court  has  full 
and  comidete  Jurisdiction  to  try  all  the  issues 
involved  therein;  tliat  tliat  Jurisdiction  at- 
tached on  June  lOtb,  1810,  and  that  that 
court  so  proceeded  to  and  Is  now  la  the  ex- 
ercise of  its  Jurisdiction  and  that  the  Inter- 
pleader, as  such  receiver,  was  in  complete 
charge  of  the  affairs  of  tbe  Continental  As- 
surance Company  and  actively  engaged  in 
tbe  collection  of  its  assets  when  this  suit  was 
filed  in  the  Dunklin  Circuit  Court ;  that  the 
latter  was  filed  by  plaintiff  on  July  6th,  1910, 
nearly  a  m<»th  after  the  drnilt  court  of  the 
city  of  St  Lonls  had  assumed  Jurisdiction  of 
the  subject-matter  of  the  cause  and  that  it 
was  filed  by  plaintiff  with  full  knowledge  of 
all  tbe  facts  as  to  the  commencement  and 
Ijeiidency  of  the  cause  In  the  St.  I^uls  Circuit 
Court,  that  the  Jurisdiction  of  the  drcult 
court  of  the  dty  of  St  Louis  having  attached 
before  the  Dunklin  Circuit  Court  assumed 
Jurisdiction,  the  latter  is  without  Jorisdictiou 
to  proceed  further. 
196  S.W.— 28 


Ob  tbe  amplication  of  the  interpleader,  and 
at  bis  costs,  the  Speidel  Case  was  passed  by 
the  drcult  court  of  Dunklin  County  until 
December  8th,  1910.  Ob  December  8th,  1910, 
and  In  the  October  Term  of  tbe  court,  the 
cause  of  Speidel  v.  Continental  Assurance 
Company  was  oontlnued  until  the  next  term 
of  the  circuit  court  of  Dunklin  County,  tbe 
next  term  of  that  court  falling  on  tbe  first 
Monday  In  February,  1911.  During  that 
same  Odober  term  and  on  December  30th, 
1910,  which  was  the  last  day  of  the  session  of 
the  Odober,  1910,  term  of  the  circuit  court 
of  Dunklin  County,  tbe  order  of  continuance 
theretofore  made  In  the  cause  wae  set  aside 
and  the  cause  set  down  for  hearing  forthwith, 
that  is,  for  Friday,  December  30th,  1910,  and 
on  that  day  the  attorneys  for  plaintiff  dis- 
missed the  attachment  Judgment  was  there- 
upon entered  to  the  effect  that  on  December 
30th,  1910,  "this  cause  coming  on  to  be  trted, 
plaintiff  appearing  in  person  and  by  attorney, 
and  defendant  although  duly  served  ,with  a 
summons  more  than  30  days  before  the 
first  day  of  this  term  of  the  Dunklin  County 
Circuit  Court  being  duly  called,  comes  not 
bat  makes  default  bereln,  and  the  court  after 
hearing  the  evidence  and  reading  the  peti- 
tion in  this  case  heretofore  filed  and  being 
fully  advised  tn  the  premises  all  and  singular 
doth  find  the  issues  Joined  in  this  case  for 
the  plaintiff  and  against  defendant"  The 
Judgment  then  proceeds  to  redte  that  the 
defendant  Assurance  Company  had  obtained 
the  money  and  stock  subscription  from  plain- 
tiff Speidel  through  false  and  fraudulent  rep- 
resentations made  on  the  part  of  the  defend- 
ant and  by  its  officers  and  agents,  and  by 
like  false  representations,  plaintiff  had  made, 
executed  and  delivered  the  two  notes  for 
$1250  each,  both  of  them  past  due,  and  that 
through  like  false  and  fraudulent  represen- 
tations, plaintiff  was  induced  to  and  did  sub- 
scribe for  250  shares  of  the  capital  stock  of 
the  defendant  company,  "and  the  court  doth  , 
further  find  that  the  Continental  Assurance 
Company  of  America  and  tbe  International 
Fire  Assurance  Company  of  America,  are 
Joint  and  twin  companies,  controlled  and 
managed  by  the  same  officers  and  board  of 
directors,  with  their  moneys,  properties  and 
effects  in  common,  that  the  moneys  and  prop- 
erties paid  into  the  International  Fire  As- 
surance Company  are  assets  of  the  Conti- 
nental Assurance  Company  of  America.  It  is 
therefore  ordered,  considered  and  adjudged 
by  the  court  that  plaintiff  have  Judgment 
against  the  defendant  for  the  sum  of  $3750, 
and  that  defendant  be  adjudged  to  return  to 
plaintiff  the  said  sum  of  $3750,  obtained 
from  plaintiff  by  and  through  the  false  and 
fraudulent  representations  made  on  the  part 
of  the  defendant  its  duly  authorized  agents, 
servants  and  employfes,  together  with  6  per 
cent  interest  thereon  from  the  date  so  re- 
ceived, and  that  execution  hereof  be  satisfied 
out  of  any  funds  of  the  Continental  Assur- 
anoe  Company  of  America  or  the  IntematioB- 
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al  Fire  Assarance  Company  of  America,  and 
that  defendant  be  adjudged  to  return  to 
plaintiff  the  said  two  promissory  notes  of 
$1250,  each  now  held  and  claimed  by  de- 
fendant, and  that  said  notes  be  cancelled  and 
for  naught  held,  and  that  the  contract  of 
subscription  for  250  shares  of  the  capital 
stock  of  defendant  company  be  and  the  same 
is  hereby  cancelled  and  for  naught  held,  and 
that  plaintifT  have  execution  hereof  aj^nst 
the  Continental  Assurance  Company  of  Amer- 
ica and  the  International  Fire  Assurance 
Company  of  America  for  the  sum  of  $<t750, 
together  with  Q  per  cent  interest  as. afore- 
said, and  f»r  the  return  of  the  two  promis- 
sory notes  of  $1250  each  and  for  his  costs 
in  this  behalf  expended." 

It  will  be  noticed  that  this  rather  remarka- 
ble Judgment  purports  to  include  the  Inter- 
national Fire  Assurance  Company  of  Ameri- 
ca, although  It  was  neither  summoned  nor 
named  in  the  petition,  and  that  no  disposi- 
tion was  made  of  the  interplea. 

Mr.  Reynolds,  after  having  been  appointed 
receiver,  was  afterwards  appointed  referee 
in  the  case  by  the  circuit  court  of  the  city 
of  St.  Louis,  to  hear  and  pa^s  upon  all  claims 
against  the  Continental  Assurance  Company 
of  America,  and  Mr.  Thomas  T.  Fftuntleroy 
was  appointed  referee  in  the  International 
Fire  Assurance  Company  Case,  for  which 
company  Mr.  G.  Lacey  Crawford  had  been 
appointed  receiver  at  the  same  time  that  Mr. 
Reynolds  was  appointed  receiver  of  the  Con- 
tinental Company. 

These  two  referees,  giving  notice  of  the 
hearing  of  claims  on  a  day  and  time  and 
place  fixed,  plaintifF  In  the  before  mentioned 
action  (Speldel)  filed  his  claim  with  them  as 
a  creditor  by  virtue  of  this  Judgment  against 
both  companies,  and  on  the  hearing  introduc- 
ed it  and  the  entries  of  the  circuit  court  of 
Dunklin  County  before  quoted,  and  prayed 
for  its  allowance  against  both  of  these  com- 
panies. 

The  referees  heard  the  case  together, 
creditors  and  stockholders  opposing  the  al- 
lowance of  the  claim  being  represented  by 
cotmsel. 

It  is  hardly  necessary  to  note  the  testimony 
before  the  referee  but  we  do  so  briefly. 
There  is  very  little  beyond  the  court  entries, 
proceedings  and  Judgment  in  the  Dunklin  Cir- 
cuit Court,  which  we  have  set  out  It  was  in 
evidence  that  the  attorneys  for  appellant 
here,  plaintitt  in  the  Dunklin  County  Case, 
were  aware  of  the  fact  of  the  appointment  of 
the  receiver  by  the  circuit  court  of  the  city  of 
St.  Louis  at  the  time  they  commenced  this  ac- 
tion in  the  Dunklin  Circuit  Court;  that  aft- 
er that  and  before  its  termination,  Speldel 
was  brought  into  the  St.  Louis  Circuit  Court 
on  attachment  as  for  contempt  In  bringing 
this  action,  from  which  he  was  discharged ; 
that  after  the  action  was  commenced  one  of 
these  attorneys  came  to  the  city  of  St.  Louis, 
and  In  a  conversation  with  one  of  the  at- 


torneys for  the  receiver,  told  bint  that  he 
would  dismiss  the  attachment  and  release  the 
fund  that  had  been  garnished  in  the  hands 
of  the  bank,  to  which  the  attorney  for  the 
receiver  answered  that  if  that  was  done  that 
weis  all  they  cared  about.  The  attorney  for 
the  receiver  testified  that  he  understood  that 
the  attorney  for  Speldel  meant  by  this  that 
he  would  dismiss  the  whole  case,  but  the  con- 
struction placed  upon  It  by  the  attorney  for 
the  appellant  was  that  he  was  only  to  dis- 
miss that  part  of  the  cause  which  attached 
the  money  in  the  hands  of  the  bank  and  this 
was  done.  No  notice  was  given  to  the  re- 
ceiver that  his  interplea  had  been  Ignored  or 
disregarded  or  that  the  order  for  the  con- 
tinuance of  the  case  to  the  next  term,  which 
order  w^s  entered  on  December  8th,  and  if 
observed  would  have  taken  the  case  to  the 
February  term,  l&ll,  had  been  changed  to 
pass  the  case  to  December  30th,  nor  did  he 
learn  of  the  fact  of  tlic  Judgment  being  ob- 
tained until  a  month  or  so  afterwards.  This 
is  sufficient  to  state  the  points  here  involv- 
ed, not  however  holding  that  this  oral  testi- 
mony was  at  all  relevant 

The  receiver  at  the  conclusion  of  tlie  hear- 
ing refused  to  allow  the  claim  of  Speldel 
that  he  became  a  creditor  by  virtue  of  his 
Judgment  but  recommended  that  he  be  allow- 
ed to  participate  as  a  stockholder,  if  on  dis- 
tribution of  the  assets  anything  remained  for 
stockholders  and  so  reported  to  the  court 
Excepting  to  this,  and  the  court  overruling 
the  exceptions,  Speldel  has  duly  appealed. 
.  [1]  It  is  the  settled  law  of  the  land,  by  de- 
cisions of  the  state  and  United  States  Courts, 
that  the  court  that  first  obtains  Jurisdiction 
of  a  cause  is  vested  with  Jurisdiction  over 
all  matters  pertaining  and  germane  to  it  to 
the  exclusion  of  any  and  all  other  courts. 

In  Neum  v.  Blat^stone  Building  &  Loan 
Ass'n,  149  Mo.  74,  50  S.  W.  436,  in  a  very 
learned  and  exhaustive  opinion,  our  Supreme 
Court  held  (149  Mo.  loc.  dt  80,  60  S.  W.  436), 
that  the  assets  of  a  corporation  having  pass- 
ed into  the  hands  of  an  officer  of  the  court  by 
decree  of  the  court,  no  other  court  lias  any 
power  to  interfere  with  them  without  the 
permission  of  that  court 

In  Smith  V.  St  Louis  &  San  Francisco  By. 
Company  et  al.,  151  Mo.  891,  S2  S.  W.  378,  48 
L.  R.  A.  368,  a  suit  against  the  railroad  com- 
pany and  its  receivers,  our  Supreme  Court 
held  (151  Mo.  loa  dt  402,  62  S.  W.  381,  48 
L.  R.  A.  368): 

"Receivers  are  officers  of  court  to  hold  and 
manage  property  which  is  In  the  registry  of  the 
court  and  persons  having  any  claim  to  property 
80  situated  must  submit  their  claims  to  the 
court  that  has  obtained  jurisdiction  over  the  res, 
and  the  court  will  not  permit  its  officers  to  be 
sued  in  any  other  tribunal  without  its  consent 
This  is  not  only  a  law  of  comity  amon^  courts 
but  is  a  jurisdictional  necessity,  for  it  la  mani- 
fest that  two  courts  could  not  acting  separate- 
ly, successfully  manage  the  property  or  harmoni- 
ously distribute  it" 

In  that  case  the  proceeding  In  the  court 
be^  against  the  company  and  its  receivers. 
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but  wltltont  the  recelTerB  having  been  made 
a  party  by  leave  of  the  court  whlcb  appoint- 
ed than,  onr  Supreme  Court  reversed  the 
Judgment  which  had  been  rendered  against 
them  and  the  company.  It  la  to  be  noted 
that  In  that  case  the  Judgment  rendered  In 
the  state  circuit  court  was  amended  nunc  pro 
tone  to  provide  that  It  should  be  certified  to 
the  defendant  receivers  to  be  satisfied  out 
of  any  fund  In  their  hands  that  may  be  liable 
to  the  same.  But  our  Supreme  Court  said 
that  the  Judgment  as  so  amended  was  of  no 
arail  and  It  was  reversed. 

In  State  ex  rel.  Sullivan  et  al.  v.  Reyn- 
olds, arcult  Judge,  209  Mo.  161,  181,  lOT  8. 
W.  487,  492  (16  1,.  R.  A.  [N.  S.]  963,  123  Am. 
St  Hep.  468,  14  Ann.  Oas.  198),  our  Supreme 
Court  says: 

"All  the  authorities  sustain  die  proposition 
that  when  a  court -of  equity  acquires  jurisdic- 
tion of  a  cause,  and  appoints  a  receiver  to  take 
charge  of  the  property  involved,  then  no  other 
court  of  co-ordinate  Jurisdiction  has  an  j  power  or 
authority  to  interfere  or  meddle  with  the  proper- 
ty in  the  hands  of  the  receiver,  but  must  leave  the 
court  appointing  the  receiver  untrammeled  in  its 
administration  of  the  same,  as  the  law  directs. 

•  ♦  *  The  authorities  heretofore  cited,  both 
state  and  federal,  established  l>eyond  question, 
that  courts  of  co-ordinate  authority  have  no 
power  •  •  •  to  encroach  upon  or  intermeddle 
with  tiie  poWer  and  authority  of  each  other  after 
one  has  taken  Jurisdiction  of  a  case.    Whenever 

•  •  •  a  court  of  competent  authority  takes 
jurisdiction  of  a  case  that  fact  must  of  neces- 
sity and  in  the  very  nature  of  tilings  exclude  the 
jurisdiction  of  all  other  courts  over  the  same 
case,  as  well  as  all  the  incidents  thereto,  except- 
ing only  such  courts  as  are  given  appellate  and 
supervising  control  over  them." 

In  State  ex  rel.  Xaubman  v.  Davis,  not  yet 
offldally  reported  but  see  190  S.  W.  964, 
Judge  J<*nson,  speaking  for  the  Kansas  City 
Court  of  Appeals,  In  a  very  learned  opinion, 
has  gone  over  the  authorities  on  this  propo- 
sition and  readies  a  like  conclusion. 

So  says  the  Supreme  Court  of  the  United 
States  In  many  cases  as  see  Farmers'  Loan  & 
Trust  Ool  v.  Lake  Street  Elevated  R.  R.  Co., 
177  U.  S.  51,  20  Sup.  Ct  564,  44  L.  Ed.  667, 
and  Lantry  v.  Wallace,  182  U.  S.  636.  21  Sup. 
Ct.  878,  45  L.  Ed.  1218.  In  the  latter  case 
it  is  said  (182  U.  S.  loc.  dt  548,  21  Sup.  Ct 
883,  45  L.  Ed.  1218): 

"If  the  defendant  was  entitled,  under  the  facts 
stated,  to  a  rescission  of  his  contract  of  pur- 
chase, and  to  a  cancellation  of  his  stock  certifi- 
cate, and  consequently  to  be  relieved  from  all  re- 
sponsibility as  a  share  holder  of  the  bank,  he 
could  obtain  such  a  relief  only  by  a  suit  in  eq- 
uity to  which  the  bank  and  the  receiver  were 
parties." 

In  Barton  v.  Barbour,  104  U.  S.  126,  26  L. 
Ed.  672,  the  Supreme  Court  of  the  United 
States  held  that  the  rule  that  a  receiver  can- 
not be  sued  without  leave  of  the  court  which 
appointed  him,  applies  in  suits  against  him 
on  a  money  demand,  or  for  damages,  as  well 
as  to  those  the  object  of  which  Is  to  re- 
cover property  which  he  holds  by  order  of 
that  court. 

But  It  Is  argued  that  by  the  receiver  filing 
his  Interplea  in  the  circuit  court  of  Dunklin 


County,  he  waived  the  qoeatloa  of  Jurisdic- 
tion. That' intenriiea  distinctly  challenged 
the  Jurisdiction  of  the  court  by  reason  of  the 
affairs  and  assets  of  the  company  being  in 
charge  of  the  circuit  court  through  its  receiv- 
er. The  circuit  court  of  Dunklin  County  nev- 
er heard  the  receiver  on  bis  interplea  and 
by  Its  Judgment,  whldi  was  not  and  does  not 
purport  to  be  against  the  receiver.  Ignored 
and  practically  strndc  the  Interplea  from  the 
files. 

[2]  Nor  does  It  here  appear  that  the  receiv- 
er had  Intervened  or  appeared  In  the  case  in 
the  Dunklin  Circuit  Court  by  leave  of  the 
court  which  had  appointed  him.  That  he 
must  have  had  such  leave  Is  clear  from  all 
authority  hereinbefore  and  hereinafter  dted. 
Whether,  by  the  fact  that  he  did  appear  and 
diallenge  the  Jurisdiction  of  that  court  over 
the  cause,  it  Is  to  be  assumed  that  he  had 
such  authority,  we  need  not  decide. 

[3,  4]  Learned  counsel  for  appellant  refier' 
to  Wicecarver  v.  Mercantile  Town  Mutual 
Ins.  Co.,  137  Mo.  Ai^.  247, 117  S.  W.  698,  and 
Potter  ▼.  Whltten,  161  Mo.  App.  118,. 142  S. 
W.  453,  In  support  of  the  claim  that  the  re- 
ceiver had  ai^peared  generally  and  Is  bound 
by  the  judgment.  It  being,  as  It  Is  claimed,  a 
Judgment  of  a  court  having  Jurisdiction  of 
the  parties  and  ot  the  subject-matter,  and 
they  daim  that  the  Judgment  cannot  be  col-, 
laterally  attacked  But  the  Wicecarver  Case 
holds  that  If  it  f^>pears  from  the  whole  rec- 
ord that  the  court  bad  no  Jurisdiction  either 
over  the  person  or  the  subject-matter,  the 
judgment  Is  void  and  will  be  so  treated  In  a 
collateral  proceeding.  In  the  case  at  bar,  the 
court  had  no  Juilsdictltm  over  the  subject- 
matter,  that  Is,  no  power  to  render  a  Judg- 
ment which  could  charge  the  assets  of  the 
company,  then  In  the  hands  o£  another  court, 
through  Its  receiver. 

Haseltlne  v.  Messmore,  184  Mo.  298,  82  S. 
W.  115,  and  other  cases  dted  by  learned 
counsel  for  appellant,  are  not  applicable. 
Nor  does  the  case  of  Heath  v.  Missouri,  K.  & 
T.  Ry.  Co.,  83  Mo.  617,  cited  by  learned  coun- 
sel for  appellant  in  support  of  their  motion 
for  rehearing,  aid  them  or  lend  support  to 
their  position  taken. 

Even  If  It  be  admitted  that  notwithstand- 
ing the  receivership  the  court  could  render 
judgment  against  the  company,  ns  seems  to 
be  held  In  Heath  v.  M.,  K.  &  T.  Ry.  Co.,  su- 
pra, that  does  not  entitle  the  plaintiff  in  that 
judgment  to  have  it  allowed  against  the  as- 
sets in  the  hands  of  the  court  throush  Its 
receiver,  to  the  detriment  of  other  creditors, 
as  we  shall  see  by  cases  herelniifter  dted, 
and  that  is  what  is  here  attempted. 

As  going  to  the  merits  of  the  case  It  is 
settled  law,  as  stated  In  Sheafe  v.  Larimer 
(C.  C.)  79  Fed.  921,  that  the  company  being  in 
the  hands  of  a  receiver  as  insolvent,  a  credi- 
tor cannot  obtain  any  advantage  over  other 
creditors  by  going  Into  another  forum  and  es- 
tablishing his  claim.  In  that  case  this  is 
quoted  from  Barton  t.  Barbour,  supra: 
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"The  evident  t>nrpose  of  a  snitor  who  brings , 
his  action  against  a  receiver  without  leave  is  to 
obtain  some  advantage  over  the  other  claimants 
upon  the  assets  in  the  receiver's  hands. .  This 
judgment,  if  he  recovered  one,  would  be  against 
the  defendant  in  his  capacity  as  receiver,  and 
the  execution  would  run  against  the  property  in 
his  hands  as  such.  •  •  *  If  he  has  the  right, 
in  a  distinct  suit,  to  prosecute  his  demand  to 
judgment  without  leave  of  the  court  appointing 
the  receiver,  he  would  have  the  right  to  enforce 
satisfaction  of  it.  By  virtue  of  his  judgment 
he  could,  unless  restrained  hy  injunction,  seiae 
upon  the  property  of  the  trust  or  attach  its  cred- 
its. If  his  jndpment  were  recovered  outside  the 
territorial  jurisdiction  of  the  court  by  which  the 
receiver  was  appointed;  he  could  do  this,  and  the 
court  which  appointed  the  receiver  and  was  ad- 
ministering the  trust  assets  would  be  impotent 
to  restrain  him.  The  effect  upon  the  property  of 
the  trust,  of  any  attempt  to  enforce  satisfaction 
of  his  judgment,  would  be  precisely  the  same 
as  if  his  suit  had  been  brought  for  the  purpose 
of  taking  property  from  the  possession  of  the 
receiver." 

.  Citing  Hundley  v.  Stutz,  139  U.  S.  417.  11 
Sup.  Ct.  530,  35  D.  Ed.  227,  as  holding  that 
a  stockholder  Indebted  to  an  insolvent  corpo- 
ration for  unpaid  shares  cannot  set  off 
against  the  trust  fund  for  creditors  a  debt 
due  him  from  tlie  coriioration,  Judge  Sblras, 
who  delivered  the  opinion  in  the  Sheafe  Case, 
concludes  that  the  corporation  being  insolvent 
and  its  affairs  In  charge  of  a  receiver  ap- 
pointed by  the  court,  a  creditor  cannot  obtain 
.  any  such  advantage. 

In  Mercantile  Trust  Company  et  al.  v. 
Southern  States  Land  &  Timber  Company  et 
al.,  86  Fed.  711,  30  C.  O.  A.  M9,  It  is  held 
by  the  Circuit  Court  of  Appeals  for  the  Fifth 
Judicial  Circuit  that  when  a  corporation  be- 
comes insolvent,  and  a  court  of  equity  has,  on 
the  filing  of  a  bill  by  pr<^)er  parties,  seized 
tlie  property  and  appointed  a  receiver,  a  cred- 
itor who  obtains  a  judgment  at  law  after 
such  bill  is  filed  and  receiver  appointed,  does 
not  thereby  acquire  a  legal  or  equitable  Men 
on  the  property  not  covered  by  a  mortgage. 

So  that  the  referee  was  right  In  refusing 
to  allow  the  claim  in  favor  of  appellant  and 
in  refusing  to  recognize  him  as  a  creditor 
of  the.  Continental  Assurance  Compamy  by 
force  and  virtue  of  that  Judgment. 

We  have  here  presented  the  rather  anoma- 
lous position  of  a  referee  passing  in  judgment 


on  a  claim  against  hlmsdf  tut  recover.  No 
ixdnt  la  made  on  this  by  counsel  but  we  no- 
tice it  as  we  do  not  wish  to  appear  to  sanc- 
tion such  a  proceeding  by  iB^lication. 

Without  further  discussion  of  the  case  our 
conclusion  is  that  the  exceptions  to  the  report 
of  the  receiver  were  properly  overruled  and 
the  Judgment  of  the  circuit  court  afiBrming 
it  Is  right.    That  Judgment  Is  afilrmed. 


iTLLiBN,   J., 
sitting. 


concurs.    BECKER,   J.,   not 


MILLER  et  al.  v.  INTERNATIONAL  FIRE 

ASSUR.  CO.  OF  AMEpiCA  (SPEIDEL, 

Intervener).    (No.  14748.) 

(St.  Louis  Court  of  Appeals.  Mlssonri.  Argued 
and  Submitted  May  10,  1917.  Opinion  Filed 
June  6,  1917.  Rehearing  Denied  July  6, 
1917.) 

Appeal  from  St.  Louis  Circuit  Court;  Eugene 
McQuillin,  Judge. 

•'Not  to  be  officially  published." 

Action  by  Walter  J.  Miller  and  others  against 
the  International  Fire  Assurance  Company  of 
America,  in  which  F.  W.  Speidel  intervened. 
From  an  adverse  judgment,  tJie  intervener  ap- 
peals.   Affirmed. 

Stewart,  Bryan  &  Williams,  of  St.  Louis. 
Bradley  &  McKay,  of  Kennett,  and  Alroy  S. 
Phillips,  of  St.  LquIs,  for  appellant.  John  S. 
Leahy  and  Chase  Morsey,  both  of  St.  Louis,  for 
respondents. 

REYNOLDS,  P.  J.  This  i«  a  companion  case 
to  that  of  same  plaintiffs  against  Continental 
Assurance  Company  of  America  (No.  14749), 
196  S.  W.  44S,  and  was  submitted  with  it  on 
stipulation  of  counsel  that  it  is  identical  with 
that  in  whl(A  MiUer  et  al.  are  plaintiffs,  Conti- 
nental Assurance  Company,  defendant,  F.  W. 
Speidel,  inten'enor  and  appellant,  the  receiver 
and  referee  being  different,  in  this  case  G.  Lacey 
Crawford  being  the  receiver  and  Thomas  T. 
Fauntleroy  being  the  referee  who  heard  and 
passed  on  the  cause,  the  cause  pending  in  an- 
other division  of  the  circuit  court  of  the  city 
of  St.  Louis  than  that  against  the  Continental 
Assurance  Company. 

For  the  reasons  stated  in  the  opinion  in  the 
Continental  Assurance  Company  of  America 
Case,  supra,  the  judgment  of  the  circuit  court  in 
this  case  is  affirmed. 


ALLEN,  J.,  concurs. 

ting. 


BECKER,  J.,  not  sit- 
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PETTT  ▼.  WHiKINS.     (No.  40.) 
(Supreme  Court  of  Arkansas.    June  11,  19170 

1.  Bankruptct  *=»302(2)—Pibadiwg— Reply 

— CoNSTBUCTIOiJ. 

In  an  action  by  trustee  in  banltruptcy  to 
recover  a  debt  due  the  bankrupt  in  whicb  the 
defenilant  alleged  that  he  hnd  paid  the  amount 
due  in  satisfaction  of  a  judgment  in  a  garnish- 
ment proceeding  against  the  banlirupt,  allega- 
tions of  the  reply  "that  on  the  day  on  which 
said  garnishmeBt  was  returnable  [defendant] 
had  information  of  the  petition  in  banltruptcy," 
con.<)idered  with  the  other  pleadings,  which  show- 
ed that  the  garnishmoat  process  was  made  re- 
turnable December  29,  1915,  but  cau«e  was  con- 
tinued tintil  January  S,  1916,  and  that  the  in- 
voluntary petition  in  bankruptcy  was  filed  De- 
cember 28,  1915,  shouH  be  construed  to  charge 
that   defendant  bad   notice  of  the   bankruptcy 

Eetition  before  he  paid  the  judgment  against 
im. 

fEd.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  f  456.] 

2.  Bankruptcy  <8=>302(2)  —  Pleading  —  An- 
swer— CONSTBCCTION. 

An  allegation  in  the  'antrwer  that  defendant 
paid  this  money  in  ^ood  faith,  without  alleg- 
ing that  it  was  paid  in  ignorance  of  the  bank- 
ruptcy proceedings,  must  be  construed  as  mean- 
ing that  there  was  no  collusion  between  the  de- 
foiulaut,  and  the  judgment  plaintiff  in  the  gar- 
nishment proceeding. 

[Ed.  Note.— For  other  cases,-  see  Bankruptcy, 
Cent.  Dig.  i  456.] 

3.  Bankbuptct  «=»152— Pbopebtt  Subject 
—Judgment  Paid  After  Notice  That  Pe- 
tition Had  Been  Filed. 

Under  Bankruptcy  Act  July  1,  1808,  c.  541, 
§  70«,  80  Stat.  5&  (U.  S.  Comp.  St.  1916,  § 
9654),  providing  that  when  the  adjudication  has 
been  made,  and  the  trustee  appointed,  the  trus- 
tee has  title  to  the  property  or  funds  of  the 
bankrupt  as  of  the  time  of  the  filing  of  the  peti- 
tion, where  the  debtor  of  a  bankrupt  had  knowl- 
edge when  he  paid  a  judgment  in  a  garnishment 
proceeding  agninst  the  bankrupt,  in  which  he  had 
been  garnished  that  an  involuntary  petition 
in  bankruptcy  had  been  filed  against  such  bank- 
rupt, the  trustee  could  recover  from  the  debtor 
the  amount  due  the  bankrupt  at  the  time  the 
petition  was  filed. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  |  194.] 

Appeal  from  Circuit  Court,  Clark- County; 
Geo.  K.  Haynle,  Judge. 

Suit  by  Hugh  Pettj-,  as  trustee  of  the  bank- 
mpt  estate  of  WllUnm  I.  Norrls,  against  J. 
D.  Wllkins.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  rendered. 

Jno.  H.  Crawford  and  Dwlght  H.  Craw- 
ford, both,  of  Arkadelphia,  for  appellant 
Callaway  &  Huie,  of  Arkadelphia,  for  appel- 
lee. 

SMITH,  J.  This  cause  was' tried  upon  the 
pleadings,  consisting  of  the  complaint,  the 
answer  and  the  reply,  there  being  an  agreed 
statement  of  facts,  which  recited  that  the  al- 
legations of  each  of  these  pleadings  were  true, 
the  material  facts  there  recited  being  as  fol- 
lows :  Appellant,  as  trustee  of  the  bankrupt 
estate  of  WilUam  I.  Norrls,  sued  appellee  to 
recover  a  sum  of  money  doe  by  appellee  to 
tbe    bankrupt     A  petition  In   involuntary 


baidiruptcy  was  filed  against  Norrls  on  De- 
cember 28,  1915,  and  he  was  adjudged  a 
bankrupt  on  February  3, 1916.  On  November 
28,  1915,  T.  H.  Baker  sued  Norris  for  debt, 
and  caused  garnishment  process  to  issue 
against  appellee  Wilkins,  which  was  made 
returnable  on  December  29,  1915,  but,  for 
some  reason,  the  cause  was  continued  to  Jan- 
uary 3,  1916,  at  which  time  judgment  was 
rendered  in  favor  of  Baker  against  Norris  in 
the  sum  of  $163.71.  The  answer  set  up  the 
facts  in  regard  to  the  garnishment  proceeding, 
and  alleged  that  appellee  was  indebted  to 
Norrls,  and  had,  on  the  day  of  the  rendition 
of  the  Judgment  against  him,  "in  good  faith 
paid  over  to  the  said  T.  H.  Baker  and  tbe  of- 
ficers of  said  Justice  court  tbe  sum  of  $163.71, 
in  satisfaction  of  said  judgment  so  rendered 
against  him."  And  It  was  further  alleged 
that  no  appeal  had  been  prosecuted  from  this 
Judgment,  and  that  no  restraining  order  or 
other  process  had  ever  issued  from  the  fed- 
eral court  where  the  bankruptcy  case  was 
pending  restraining  the  Justice  of  tbe  peace 
proceedings.  To  this  answer  a  reply  was  fil- 
ed, which  alleged  "that  on  the  day  on  which 
said  garnishment  was  returnable,  appellee 
bad  information  of  the  petition  in  bankrupt- 
cy against  Norrls." 

[1,2]  Some  uncertainty  arises  as  to  tbe 
day  on  wtil<A  the  reply  charged  appellee  bad 
notice  of  the  bankruptcy  proceedings.  The 
garnishment  was  returnable  December  29, 
1915,  nltliough  the  Judgment  was  not  ren- 
dered until  January  3,  1016,  thereafter.  But 
we  think  that,  if  the  allegations  of  the  repl}' 
be  construed  as  referring  to  the  date  of  tbe 
rendition  of  tbe  Judgment,  still  a  fair  con- 
struction of  the  language  of  the  reply,  con- 
sidered in  connection  with  the  other  plead- 
ings, is  to  charge  that  appellee  had  notice  of 
the  bankruptcy  proceedings  before  be  paid 
the  Judgment  against  himself.  It  Is  true  his 
answer  alleged  that  he  paid  this  money  in 
good  fbith ;  but  it  does  not  allege  that  it  was 
paid  In  Ignorance  of  the  bankruptcy  proceed- 
ing, and  we  mtist  construe  the  allegation  of 
good  faith  In  the  answer  as  meaning  that 
there  was  no  collusion  between  appellee  and 
tbe  Judgment  plaintiff,  but  that  the  money 
was  paid  In  discharge  of  what  appellee  re- 
garded as  his  duty  in  tbe  premises.  Appellee 
insists,  however,  that  mere  information  as  to 
the  filing  of  tbe  petition .  would  amount  to 
nothing  and  would  have  no  effect  whatever, 
as  tbe  title  to  the  bankrupt's  property,  as 
well  as  the  right  of  possession,  remains  in 
the  bankrupt  until  tbe  receiver  Is  appointed, 
who  merely  becomes  custodian  of  his  prop- 
erty until  the  adjudication  and  tbe  election 
of  the  trustee,  at  which  time,  and  only  at 
such  time,  does  the  title  vest  in  the  trustee. 
Tbe  correctness  of  this  position  presents  the 
controlling  question  in  the  case.  In  support 
of  his  position,  appellee  cites  and  relies  upon 
the  case  of  In  re  Zotti,  186  Fed.  84,  108  C.  C. 
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A.  196,  Ann.  CBB.  1014A,  240,  the  syllabus  In 
whldi  case  la  as  follows: 

"Where  a  bank  paid  checks  drawn  by  a  deiKM- 
itor  in  iterance  of  the -filing,  late  the  day  be- 
fore, of  an  involuntary  petition  in  bankruptcy 
against  the  depositor,  and  the  receiver,  who 
qualified  on  the  day  of  the  payment  of  the 
checks,  made  no  demand  for  the  depositor's 
funds  until  after  the  checks  were  honored,  the 
trustee,  subsequently  elected,  could  not  recover 
from  the  bank  the  amount  paid  on  the  checks, 
though  Bankruptcy  Act  July  1,  1888,  c.  541,  § 
70a,  30  Stot.  565  (U.  S.  Comp.  St.  1901,  p. 
3451),  vested  in  him,  as  of  the  date  of  the  adju- 
dication, the  title  of  the  bankrupt  to  the  prop- 
erty which,  prior  to  the  filing  of  toe  petition,  the 
bankrupt  could  have  transferred." 

It  appears,  however,  that  the  bank  in  that 
case  honored  the  check  of  Its  depositor  in 
the  usual  and  ordinary  course  of  business, 
and  did  so  without  knowledge  of  the  exist- 
ence of  the  petition  in  bankruptcy.  Absence 
of  knowledge  there,  and  its  existence  here, 
renders  the  case  dted  inapplicable  to  the  in- 
stant case.  In  the  fourth  edition  of  Bran- 
denburg on  Bankruptcy,  at  section  743,  It  is 
said: 

"Section  70a  provides  that  the  trustee  shall, 
u^on  his  appointment  and  qualification  be  vested 
with  title  to  nonexempt  property  of  the  bank- 
rupt 'as  of  the  date  he  was  adjudged  a  bank- 
rupt.' This  clause  in  section  70a  should  be 
construed  together  with  the  clause  in  the  same 
subdivision  that  the  trustee  is  vested  with  all 
property  which  prior  to  the  filing  of  the  petition 
the  bankrupt  could  have  transferred ;  the  provi- 
sions of  the  act  under  which  the  right  to  prove 
claims  or  procure  a  discharge  therefrom  is  de- 
termined as  of  the  day  the  petition  is  filed ; 
and  the  provision  that  the  schedules  of  property 
in  voluntary  proceedings  must  be  filed  with  the 
petition;  and  construing  the  act  as  a  whole,  the 
lihe  of  cleavage  with  reference  to  the  condition  of 
the  bankrupt  estate  is  fixed  as  of  the  time  at 
which  the  petition  was  filed,  and  the  property 
which  vests  in  the  trustee  at  the  time  of  adjudi- 
cation is  that  which  the  bankrupt  owned  at  the 
time  of  the  filing  of  the  petition." 

In  support  of  this  text  a  number  ot  cases 
are  cited,  one  of  the  latest  being  that  of  Ev- 
erett V.  Judson,  228  U.  S.  474,  S3  Sup.  Ct. 
568,  57  L.  Ed.  927,  46  Ii.  R.  A.  (N.  S.)  154.  In 
that  case  it  was  said: 

"While  it  is  true  that  section  70a  provides 
that  the  trustee,  upon  his  appointment  and 
qualification,  becomes  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt,  there  are  other 
provisions  of  the  statute  which,  we  think,  evi- 
dence the  intention  to  vest  in  the  trustee  the 
title  to  such  property  as  it  was  at  the  time  of 
the  filing  of  the  petition.  This  subject  was  con- 
sidered in  Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.,  222  U.  S.  300,  32  Sup.  Ct.  96.  50 
L.  Ed.  208,  wherein  it  was  held  that,  pending 
the  bankrupt  proceedings  and  after  the  filing  of 
the  petition,  no  creditor  could  obtain  by  at- 
tachment a  lien  upon  the  property  which  would 
defeat  the  general  purpose  of  the  law  to  dedi- 
cate the  property  to  all  creditors  alikp.  Section 
70a  vests  all  the  property  in  the  trustee,  which, 
prior  to  the  filing  of  the  petition,  the  bankrupt 
could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  and  sold  under  ju- 
dicial process  against  him.  The  bankrupt's  dis- 
charge is  from  all  provable  debts  and  claims 
which  existecr  on  the  day  on  which  the  petition 
for  ndjudicfltion  was  filed.  Zavelo  v.  Reeves, 
227  U.  S.  625,  630,  631,  ante,  676,  678,  33  Sup. 


a.  865  [57  li.  Ed.  676,  Ann.  Oas.  1914D,  664]. 
The  schedule  that  the  bankrupt  is  reouired  to 
file,  showing  the  location  and  value  of  his  prop- 
erty, must  be  filed  with  his  petition.  We  think 
that  the  purpose  of  the  law  was  to  fix  the  line 
of  cleavage  with  reference  to  the  condition  of 
the  bankrupt  estate  as  of  the  time  at  which  the 
petition  waa  filed  and  that  the  property  which 
vests  in  the  trustee  at  the  time  of  adjudication 
is  that  which  the  bankrupt  owned  at  the  time 
of  the  filing  of  the  petition." 

See,  also,  Toof  v.  City  Nat  Bank  of  Padn- 
cah,  Ky.,  206  Fed.  250,  124  Q  O.  A.  118,  and 
cases  there  dted,  and  In  re  B.  &  W.  Skirt 
Co.  et  al.,  222  Fed.  266,  138  C.  G.  A.  67,  and 
cases  there  cited. 

[S]  The  decisions  of  the  Supr^ne  Court  of 
the  United  States  and  of  the  other  federal 
courts  appear  to  make  It  plain  that  the  pur- 
pose of  the  bankruptcy  law  is  to  preserve  In- 
tact the  assets  of  the  bankrupt  for  disposi- 
tion In  accordance  with  that  law,  and  when 
the  adjudication  has  been  made  and  the  trus- 
tee appointed,  the  trustee  has  title  to  the 
property  or  funds  of  the  bankrupt  as  of  the 
time  of  the  filing  of  th»  petition,  and  not  as 
of  the  date  of  the  adjudication. 

It  follows,  therefore,  that  the  court  below 
erred  in  dismissing  the  suit  of  the  trustee 
against  appellee  for  the  sum  due  by  him  on 
the  date  of  the  filing  of  the  petition  In  bank- 
ruptcy, and  that  judgment  will  be  reversed, 
and  Judgment  will  be  rendered  here  for  that 
sum. 


B:ANSAS  CITY  SOUTHERN  RT.  CO.  t. 
GARRETT.    (No.  52.) 

(Supreme  Court  of  Arkansas.     June  18,  1917.) 

1.  Railroads  «=>419(1)  —  Dauage  to  A:«i- 
UALS  ON  Tracks— DcTT  or  Engineek. 

A  railroad  is  not  liabje  for  injuries  to  ■ 
cow  on  its  tracks  if  the  employes  in  charge  of 
the  train  kept  a  constant  lookout  and  saw  the 
cow  as  soon  as  she  could  be  discovered,  and 
thereafter  used  all  reasonable  and  ordinary  care 
to  avoid  injuring  her. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  1489-1491,  1493,  1498.] 

2.  Rail'boads  ®=9419(5)— Dauaqe  to  Ardcals 
ON  Tbacks— Duty  of  Emplot^s. 

The  operatives  of  a  railroad  train  had  the 
right  to  assume  that  a  cow  near  the  track  would 
not  go  upon  it,  and  if  after  they  had  reason  to 
believe  that  she  was  coming  upon  the  track 
they  did  all  they  reasonably  could  with  safety 
to  the  passengers  to  avoid  striking  her,  the 
railroad  would  not  be  liable  for  resulting  in- 
juries to  the  cow. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1497.] 

3.  Railboads  ig=>443(7)— Damage  to  Aniicals 

ON   TBACK— SUFflCIXNCT  OF  EVIDENCE. 

Evidence  on  the  issue  whether  a  railroad 
engineer  used  proper  care  to  avoid  injuring  a 
cow  on  the  track  and  that  the  killing  of  the 
animal  was  unavoidable  held  to  sustain  a  ver- 
dict f(«  the  plaintiS. 

[Ed.   Note.— For  other  cases,  see   Raihroads, 
Cent  Dig.  §  1618.] 

Appeal  from  Circuit  Court,  Polk  County: 
Jeff.  T.  Cowling,  Judgfe 
Action  by  W.  M.  Oarrett  against  the  Kan- 
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sas  City  Southern  Railway  Oompany.  Judg- 
ment for  ^alntiff,  and  defendant  appeals. 
Affirmed. 

Jos.  B.  McDonongh,  of  Ft.  Smith,  for  ap- 
pellant. Pole  McPhetrige^  of  Mena,  for  ap- 
pellee. 

SMITH,  J.  [t,  2]  This  appeal  la  prosecuted 
to  reverse  a  Judgment  for  $50  rendered  upon 
a  verdict  by  a  Jury  In  appellee's  favor  In  a 
suit  against  appellant  for  the  value  of  a 
cow  killed  by  one  of  appellant's  trains.  It 
Is  said  the  evidence  is  not  suflBdent  to  sustain 
the  verdict,  and  that  error  was  committed  by 
the  court  In  refusing  to  charge  the  Jury  as 
requested  by  appellant  The  court  Instructed 
the  Jury  as  follows: 

"It  you  find  that  by  keeping  a  constant  look- 
oat  they  [employes  in  charge  of  the  train]  could 
have  seen  the  cow  in  time  to  avoid  injuring  her, 
and  tbey  either  did  not  keep,  a  lookout  in  time 
to  discover  her,  or,  after  discovering  ber  in  dan- 
ger, they  did  not  exercise  ordinary  care  to 
avoid  injuring  her,  then  the  defendant  would 
be  liable.  If,  on  the  other  hand,  you  believe 
from  the  evidence  that  the  employes  in  charge  of 
the  train,  or  some  one  of  tbcm,  was  keeping  a 
constant  lookout  and  saw  the  cow  as  soon  as 
she  could  be  discovered,  and  used  all  reason- 
able and  ordinary  care  to  .avoid  injuring  her  aft- 
er they  did  discover  her,  the  defendant  would 
not  bo  liable.  If  they  were  in  the  exercise  of 
ordinary  care,  and  she  was  so  concealed  or  off 
of  the  tradi,  and  they  had  no  reason  to  sup- 
pose she  would  come  on  the  track,  until  they 
were  so  near,  the  fact  that  she  did  come  on 
the  track,  and  they  wfire  unable  to  avoid  killing 
ber,  defendant  would  not  be  liable." 

The  court  was  asked  by  appellant  to  modi- 
fy this  Instruction  by  adding  to  It  the  fol- 
lowing statement: 

"The  operators  of  the  train  had  the  right  to 
operate  the  train  upon  the  assumption  that  the 
cow  would  not  go  upon  the  track,  and  if  the 
cow  was  not  <m  the  track  they  would  not  bo  re- 
quired to  slow  the  engine  or  take  any  precau- 
tions until '  they  realized  that  the  cow  would 
go  upon  the  tradt." 

Thereupon  the  court  further  Instructed  the 
jury  as  follows: 

"Well,  I  will  say,  if  they  were  keeping  a  con- 
stant lookout  and  did  not  sec  the  cow,  of  course, 
they  would  not  be  required  to  slacken  the  speed 
until  they  discovered  her,  and  after  they  did 
discover  her,  if,  in  the  exercise  of  ordinary  care, 
tbey  had  no  reason  to  believe  she  was  going  to 
come  upon  the  track,  they  would  not  be  liable 
for  any  failure  to  slacken  speed  or  atop  the 
train  until  they  had  reason  to  believe  she  would 
come  on  the  track.  In  other  words,  they  are 
required  to  do  what  a  reasonably  prudent  man 
would  have  done  under  the  circumstances,  and 
if  there  was  nothing  in  the  conduct  of  the  cow 
to  indicate  that  she  was  coming  upon  the  track, 
or  an  ordinarily  prudent  person  would  not  have 
anticipated  the  cow  would  have  come  on  the 
track,  then  they  are  not  required  to  do  anything 
until  they  had  some  reason  to  believe  she  was 
coming  on  the  trade,  and  after  that  tried  to 
avoid  striking  her,  they  did  all  they  reasonably 
could  with  safety  to  the  passengers  and  persons 


on  the  train  after  it  was  discovered  she  came  on 
the  track,  that  would  relieve  them  of  liability." 

The  killing  of  the  cow  was  admitted,  but 
liability  therefor  Is  denied  upon  the  ground 
that  the  animal  had  been  standing  behind  a 
sign  post  and  came  unexpectedly  upon  the 
track,  and  that  between  the  time  the  animal' 
was  discovered  and  the  time  It  was  struck 
nothing  could  have  been  done  to  have  avoided 
striking  the  cow.  The  engineer  testified 
that  the  cow  was  standing  on  the  right-hand 
side  of  the  track,  directly  behind  a  whistling 
post,  and  that  be  could  not  see  the  cow  on 
account  of  the  post  until  the  train  was  within 
150  or  200  feet  of  the  spot  where  the  cow 
was  stauding,  when  she  suddenly  came  from 
behind  the  post  and  was  struck.  This  post 
was  about  6  feet  from  the  track,  and  was  6 
feet  high  and  about  12  inches  wide,  and  was 
of  about  the  same  color  as  the  cow. 

The  section  foreman  testified  that  the  cow 
was  between  two  whistling  posts  which  were 
about  200  yards  apart,  and  that  the  hoof- 
prints  of  the  cow  showed  "where  she  came 
right  down  the  track  and  was  knocked  off 
down  In  the  dump."  The  kllf^g  occurred  in 
the  daytime,  and.  the'  track  was  perfectly 
straight  for  a  mile. 

[3]  The  statement  of  the  engineer,  con- 
sidered in  connection  with  the  other  evidence 
in  the  case,  cannot  be  said  to  l>e  so  consistent 
and  reasonable  that  the  Jury  acted  arbitrarily 
in  refusing  to  accept  it.  The  testimony  of  the 
engineer  to  the  effect  that  he  used  proper 
care,  and  that  the  killing  of  the  animal  was 
unavoidable,  was  contradicted  by  evidence 
of  the  circumstances  tuider  which  the  killing 
occurred;  and  these  circumstances,  in  con- 
n^tloa  with  the  testimony  of  the  section 
foreman,  are  such  that  we  cannot  say  the 
jury  was  unwarranted  In  refusing  to  accept 
•the  engineer's  version  of  the  killing  of  the 
animal.  If  this  Is  true,  the  case  is  one  for 
the  jury.  St  U,  I.  M.  &  S.  R.  Ca  v.  Ctole- 
man,  97  Ark.  438,  135  S.  W.  338 ;  Merchants 
Fire  Ins.  Co.  v.  McAdams,  88  Ark.  550,  115 
S.  W.  175;  Sklllem  v.  Baker,  82  Ark.  86,  100 
S.  W.  764,  118  Am.  St  Bep.  52,  12  Ann.  Cas. 
243 ;  St  L.  &  S.  F.  R.  Co.  v.  Satterfield,  75 
Ark.  61,  86  S.  W.  821. 

We  think  the  instructions  given  correct- 
ly declare  the  law  as  announced  in  numerous 
decisions  of  this  court,  and  that  no  error 
was  committed  in  refusing  to  add  the  modi- 
fication requested  by  appellant  The  addi- 
tional instruction  which  was  thereafter  given  , 
correctly  declared  the  law  on  the  subject  of 
the  right  of  the  operatives  of  a  train  to  as- 
sume that  an  animal  near  the  track  will  not 
go  upon  it,  and  as  the  case  has  been  properly 
submitted  under  evidence  wliich  is  legally 
suffldent  to  sustain  the  verdict  the  judg- 
ment will  be  affirmed. 
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SEBUG  et  al.  ▼.  PHILLIPS  COUNTY. 
(Nob.  32,  71.) 

(Supreme  Court  of  Arkansas.    June  11,  1917.) 

1.  c0nteac.t8      ls=176(0)  —  constrdction — 
.  Question  fob  Juey. 

Where  provisions  of  a  contract  for  construct- 
ing a  courthoose  and  jail  were  contradictory 
as  to  contractor's  duty  to  install  plumbing, 
heatinc,  and  electric  works,  the  question  was 
properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  917 ;   Trial,  Cent.  Dig.  {  326.] 

2.  Evidence  «=s»461(l)— Pabol  Evidence  to 
Explain  Ambiguous  Contract. 

Where  provisions  of  a  contract  for  con- 
structing a  courthouse  and  jail  were  contradic- 
tory as  to  contractor's  duty  to  install  plumbing, 
heating,  and  electric  work,  parol  evidence  was 
admissible  to  show  the  intcnti(Hi  of  the  parties. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2115.1 

3.  Counties     «=>a01(3)— Action     Aoainst— 
Admission  of  Evidence— Statute. 

Upon  hearing  in  county  court  of  a  claim 
against  a  county  for  consbuction  of  a  court- 
house, the  court  could  admit  parol  evidence  to 
explain  contradictory  provisions  of  the  contract 
in  view  of  Const,  art  7,  i  28,  giving  the  county 
court  exclusive  jurisdiction  in  the  matter  of 
disbursing  money  for  county  purposes,  and  Kir- 
by's  Dig.  I  1375,  giving  such  court  plenary  pow- 
er to  audit,  settle,  and  direct  all  demands  against 
the  county ;  the  court  thus  having  power  to 
determine  the  amount  of  claim  according  to  equi- 
table principles,  and  to  treat  the  contract  as  re- 
formed so  as  to  give  effect  to  the  party's  inten- 
tions. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  $  31d.] 

4.  Counties     <8=»204(3)— Action     Aoainst— 

SUFFICJENCT   or  EVIDENCE. 

In  view  of  uncontradicted  evidence  that  con- 
tractors agreed  to  pay  costs  of  printing  county 
warrants  m  payment  for  work  done,  and  that 
such  printing  would  not  have  been  necessary  if 
the  contractors  had  been  willing  to  accept  ordi- 
nary form  of  warrants,  their  recovery  for  such 
payment  was  properly  disallowed. 

I  Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.   {  316.] 

McCulloch,  O.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  Phillips  Oonn- 
ty;  J.  M.  Jackson,  Judge. 

Claim  for  f  12,076.26  by  B.  Seelig,  receiver 
of  L.  R.  Wright  &  Co.,  and  another,  against 
Phillips  County.  Claim  disallowed  in  coun- 
ty court,  and  claimants  appealed  to  circuit 
court,  where  claimants  had  Judgment  for 
$1,158.86,  and  claimants  appeal.    Affirmed. 

On  the  14th  of  November,  1913,  a  contract 
Fas  entered  Into  between  L.  R.  Wright  & 
Oo.,  a  partnership  composed  of  I*  R.  Wright 
and  O.  L.  nitchcoek,  builders  and  contract- 
ors (hereafter,  for  convenience,  called  con- 
tractors), and  Phillips  county,  through  Its 
commissioner,  by  which  the  contractors 
agreed  to  build  a  courthouse  and  jail  at 
Helena,  Ark.,  according  to  certain  plans  and 
spedflcations  prepared  by  F.  W.  Glbb  &  C!o. 
The  contract  price  for  the  erection  of  these 
buildings  was  f249,000. 

The   American    Surety   Company   of  New 


Tork  (hereafter,  for  convenience,  called  tbe 
Surety  Company)  executed  a  bond  condition- 
ed that  the  contractors  would  perform  their 
contract  Before  the  eompletion  of  the  build- 
ing the  contractors  became  Inscrivent  and 
left  the  completion  of  the  building  to  the 
Surety  Company. 

When  the  contractors  became  insolvent  B. 
Seelig  was  appointed  receiver  for  them.  Tlfe 
contractors  filed  a  voluntary  petition  in 
bankruptcy  at  Dallas,  In  the  Northern  dis- 
trict of  Texas,  and  were  adjudged  bankrupt, 
and  the  Surety  Company  was  subrogated  to 
their  rights  In  the  contract  for  the  erection 
of  the  courthouse  and  Jail  in  Phillips  county, 
and  the  trustee  In  bankruptcy  was  directed 
to  assign  to  the  Surety  Company  all  the 
claims  of  the  contractors  against  PbtUlps 
county. 

Seelig,  as  receiver,  and  the  Surety  Com- 
pany filed  a  claim  In  the  county  court  of  Phil- 
lips county  for  certain  extras,  which  they 
itemized,  amounting  in  the  aggregate  to  $12,- 
070.26,  which  they  claimed  was  due  the  con- 
tractor* by  Phillips  county.  The  county 
court  disallowed  the  claim,  and  on  appeal 
to  the  circuit  court  a  trial  was  had  before 
a  Jury,  which  resulted  in  a  verdict  for  the 
claimants  In  the  sum  of  $1,158.88.  Judg- 
ment was  entered  In  favor  of  the  claimants 
for  that  sum,  and  they  have  duly  prosecuted 
this  appeal,  and  are  here  Insisting  that  they 
should  have  Judgment  for  the  balance  of 
their  claim. 

The  contract  is  exceedingly  lengthy,  and 
we  wni  set  out  only  such  of  Its  provisions 
as  we  'deem  necessary.  Among  others  are 
the  following  provisions: 

'TThat  the  contractor  will  supply  all  materials 
and  perform  all  the  work  as  shown  on  the  draw- 
ings in  the  specifications  prep'ared  by  F.  W. 
Gibb  &  Cow,  architects!,  for  the  sum  at  ^49,000.- 
00,  which  drawings  and  specifications  are  iden- 
tified by  the  signatures  of-  the  parties  hereto  and 
become  hereto  a  part  of  the  contract  •  •  • 
That  the  work  shall  be  dome  under  the  direc- 
tion of  the  architect  and  that  his  dedsioos  as  to 
the  true  construction  and  meaning  of  the  draw- 
ings and  specifications  shall  be  final.  •  •  * 
That  all  wcxrk  shall  bo  carried  on  under  the  di- 
rection and  completed  to  the  satif<faction  of  F. 
W.  Gibb  &  Co.  in  conformity  with  the  plans 
and  specifications,  his  instructions,  and  addi- 
tional detailed  drawings;  the  contractors  to  su- 
perintend, and  not  to  sublet  the  wliole  or  any 
part  of  the  work  without  the  consent  of  the 
architect,  and  shall  furnish  all  material,  lnhv>r. 
etc.,  necessary  to  complete  the  work  accordinc 
to  the  drawings  and  specifications,  and  the 
architect  is  made  the  interpreter  of  same. 
♦  ♦  •  That  the  drawings  and  specifications 
shall  Include  everything  necessary  to  the  proper 
completion  and  finishing  of  the  building,  and 
proptisals  must  be  made  for  the  entire  com- 
pletion of  the  building  in  strict  accordance  with 
the  drawings  and  these  specifications.  •  •  • 
The  drawings  are  to  be  considered  a  part  of  the 
specifications.  •  •  •  The  heating,  plumbing, 
electrical  work,  and  furniture  will  not  be  in- 
cluded in  the  general  contract.  The  general  con- 
tractors will,  however,  examine  the  drawinsrs 
for  the  installation  of  this  work  in  order  to  in- 
form themselves  as  to  the  work  to  be  done  by 
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other  contractors.  That  the  contractor,  under 
these  specifications,  shall  be  held  wholly  re- 
sponsible for  the  faithful  execution  of  the  same. 
The  work  when  finished  is  to  be  turned  over  in 
a  perfect  and  undamaged  state.  Proposals  must 
be  made  for  all  the  labor  and  material  required 
for  the  entire  completion  of  the  buildinc  in 
strict  accordance  with  the  drawings  and  these 
specifications.  This  contract,  and  the.  proposal 
pursuant  to  which  it  has  been  executed,  shall 
take  precedence  over  the  specifications  and  ^ans 
in  all  matters  wherein  there  shall  seem  to  be 
any  conflict" 

Then  follows,  under  appropriate  and  sep- 
arate beads,  specifications  for  tbe  materials 
to  be  used  and  the  manner  of  tbe  work  to 
be  diHie  on  tbe  various  parts  of  tbe  build- 
ings In  order  to  make  tbe  same  complete. 
The  plumbing,  steam  heating,  and  electric 
wiring  are  under  separate  beads,  and  there 
are  proTlaions  under  each  of  these  heads 
that  the  reapectlve  contractors  shall  furnish 
the  materials  and  do  the  work  provided  un- 
der these  separate  beads  In  harmony  with 
other  contractors. 

Tbe  commissioner  Issued  a  public  notice 
for  bids— 

"for  the  erection  and  completion  of  a  courthouse 
and  jail  for  Phillips  county  at  Helena,  Ark. 
Drawings  and  specifications  may  be  seen  at  the 
office  of  the  unaersigned  commissioner,  Helena, 
Ark. :  also  at  the  oflSce  of  Frank  W.  Oibb  &  Co., 
Gazette  Building,  Little  Rock,  Ark." 

Hie  proposal  of  the  contractors  was,  in 
part,  as  follows: 

"We  propose  to  furnish  all  labor  and  material 
to  erect  and  complete  your  new  courthouse  and 
jail  building  in  accordance  with  plana  and 
specifications  prepared  by  P.  W.  Gibb  &  Co., 
architects.  Little  Rock.  Ark.,  and  the  addenda 
specifications  submitted  herewith  for  the  sum 
of  $249,000,"  etc. 

The  proposal  was  accepted,  and  the  con- 
tractors began  work. 

The  contractors  construed  the  contract  as 
not  requiring  them  to  do  tbe  plumbing,  elec- 
tric wiring,  and  installing  a  beating  plant, 
and,  after  tbe  work  had  progressed  to  the 
point  where  it  became  absolutely  necessary 
that  this  work  be  done,  the  architect  notified 
the  contractors  as  {ollows: 

"To  equip  said  building  with  plumbing,  elec- 
tric wiring,  and  beating  plant  in  accordance 
with  tbe  plans  and  specifications  and  your  con- 
tract. This  work  should  have  progressed  along 
with  tbe  other  work  on  the  building,  but  you 
seem  to  have  ignored  tbe  same  up  to  this  date." 

Ttie  contractors,  in  answer  to  this  notice, 
after  calling  attention  to  various  provisions 
of  tbe  contract  providing  for  arbitration  in 
case  of  disagreement  between  tbe  parties 
as  to  extra  work,  reasonable  value  thereof, 
etc.,  set  forth  their  contention  as  follows: 

"In  pursuance  of  the  provision  first  quoted, 
we  accept  the  decision  of  the  architects  con- 
tained in  the  notice  above  quoted  as  controlling 
during  the  construction  of  the  building,  and  we 
shall  proceed  to  equip  the  building  with  the 
plumbing,  heating,  and  electric  system  rcciuirpil 
in  accordance  with  the  plans  and  specifications 
therefor.  We  do  this,  however,  under  protest, 
without  waiving  any  right  to  be  paid  for  such 
work  in  addition  to  the  sum  of  S240,QOO,  which 
we  are  to  be  paid  for  the  work  that  we  con- 
tracted to  do.  We  shall  expect  Phillips  coun- 
ty to  pay  us  tbe  reasonable  value  of  tbe  mate- 


rials furnished  and  the  labor  performed  in  in- 
stalling said  plumbing,  heating,  and  electric 
system  in  accordance  with  the  promise  contained 
in  our  contract,  and  especially  the  above-quoted 
portion  thereof." 

John  I.  Moore  testified  that  he  was  the 
attorney  repre-sentlng  Pbllllps  county  in  tbe 
matter  of  making  the  contract  between  tbe 
commissioner  and  the  contractors;  that  the 
contract  was  executed  in  his  office,  the  ar(*i- 
tect,  tbe  commissioner.  Judge  MoUiter  (coun- 
ty jud!;e>,  Mr.  Hltdicock,  a  member  of  the 
contracting  firm  and  representing  the  con- 
tractors, and  Mr.  Andrews,  their  attorney, 
being  present.  And  over  the  objection  of  ap- 
pellant he  was  permitted  to  testify  as  fol- 
lows: That  he  told  Mr.  Hltcbcock;  that  the 
county  was  creating  a  liability  that  would 
absorb  the  entire  revenue  that  had  been  lev- 
led  for  courthouse  purposes  iip  to  the  year 
1031,  and  that  under  the  specifications  tbe 
wiring,  heating,  and  plumbing  -  were  not  in- 
cluded in  the  contract,  and  that  it  would  be 
utter  folly  to  go  ahead  and  build  a  court- 
house with  no  money  with  which  to  Install 
the  heating,  wiring  and  plumbing;  that  for 
that  reason  he  had  made  up  his  mind  to  ad- 
vise the  commissioner  to  reject  the  contract 
for  the  reason  that  it  would  be  better  to 
have  no  courthouse  than-  to  have  one  without 
lighting,  heating,  and  plumbing;  that  Mr. 
Hitchcock  reached  in  his  pocket  and  brought 
out  a  i)lece  of  paper  and  said: 

"You  are  mistaken  about  that.  We  haVe  dis- 
cussed that,  and  discovered  that  we  could  not 
sell  the  scrip,  unless  the  heating,  wiring  and 
plumbing  were  included  in  the  contract.  I  have 
figured  that  out,  and  have  tbe  figures  here 
amounting  to  something  over  $11,000." 

Witness,  continuing,  said: 

"The  contract  was  not  changed  at  all.  Mr. 
Hitchcock's  contention  was  that  the  specifica- 
tions were  modified  to  the  extent,  or,  that  is, 
eliminated  the  clause  that  the  contractors  were 
not  to  do  this  work.  The  specifications  are  sub- 
ject to  changes." 

After  this  conversation  between  tbe  wit- 
nesses the  written  contract  exhibited  in  evi- 
dence was  entered  into  by  the  parties. 

F.  W.  Glbb  testified  that  after  making  the 
plans  and  specifications  for  the  work  he  found 
that  It  would  exceed  the  amount  of  $250,000 
in  scrip,  and  that  there  would  not  be  enough 
money  to  build  It  as  designed.  Some  of  the 
stonework  and  plastering  were  cut  out,  and 
he  notified  the  contractors  that  It  would  be 
difficult  to  pay  any  extras,  and  that  the  con- 
tract must  Include 'everything.  Mr.  Hitch- 
cock told  witness  on  tbe  morning  of  the  let- 
ting of  the  contract  that  he  would  bid  a  trifle 
unfler  $250,000  complete,  Including  heating, 
lighting,  and  plumbing,  and  showed  witness 
his  figures  on  the  work.  On  the  night  the 
contract  was  executed  Mr.  Moore  stated  that 
It  would  be  impossible  to  raise  any  money 
to  pay  for  extras,  and  Mr.  Hitchcock  stated 
that  bis  figures  covered  the  construction  of 
the  building  complete,  and  that  the  contract 
Included  the  items  of  heating,  lighting,  and 
plumbing,  but  he  did  not  go  into  details  nx 
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to  the  items  covered;  that  about  four  months 
after  beginning  the  work  witness  learned  for 
the  first  time,  from  the  correspondence,  that 
the  contractors  were  contending  that  they 
were  not  required  to  complete  the  wiring, 
heating,  and  plumbing. 

Judge  Molliter  and  F.  F.  Kitchens,  the 
commissioner,  corroborated  the  testimony  of 
Moore. 

The  court  submitted  tti»  Issue  to  the  Jury 
as  to  whether  or  not  the  contractors  agreed 
to  install  the  heating,  plumbing,  and  electric 
wiring,  and  instructed  them  that,  if  they 
found  that  the  contractors  did  so  agree,  the 
verdict  should  be  for  the  county  on  those 
items. 

The  appellants  prayed  that  the  court  in- 
struct the  jury  to  return  a  verdict  in  their  fa- 
vor for  what  they  might  find  to  be  a  reason- 
able cost  of  installing  the  heating,  wiring, 
and  plumbing. 

The  court  directed  the  jury  to  return  a 
verdict  against  the  county  in  the  sum  of  $1,- 
158.88  for  certain  items  that  were  not  disput- 
ed, which  was  done. 

Fink  &  Dinning,  of  Helena,  for  appellants. 
Moore,  Vineyard  &  Satterfleld,  of  Helena,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  AKJellants  contend  that  the  court 
erred  in  submitting  to  the  jury  the  issue  as 
to  whether  or  not  the  contract  required  the 
contractors  to  install  the  heating,  plumbing, 
and  electric  wiring,  and  in  admitting  the  oral 
testimony  tending  to  show  that  It  was  the 
intention  of  the  parties  to  the  contract  that 
this  work  should  be  included  therein. 

The  certified  copy  of  what  is  designated  in 
the  record  as  the  contract  consists  of  13  arti- 
cles. In  the  first  article  the  contractors,  for 
the  conslderaticm  of  $249,000,  to  be  paid  by 
the  county — 

"agree  to  supply  all  the  material  and  perform, 
in  a  practical  manner,  all  of  the  work  embraced 
in  the  adopted  Phillips  county.  Ark.,  courthouse 
and  jail  building  plans  and  specifications,,  as 
qualified  and  changed  by  the  addenda  thereto, 
the  proposals  of  the  contractors,  and  the  provi- 
sions of  this  contract,  which  addenda,  proposal, 
plans,  and  specifications  are  hereby  made  a  part 
of  this  contract." 

In  none  of  the  articles  of  the  general  con- 
tract is  there  a  pro^-lslon  to  the  effect  that 
the  heating,  plumbing,  and  electric  work  is 
not  included.  There  Is,  however,  in  the 
plans  and  specifications,  under  the  head  of 
"General  Conditions,"  and  under  the  special 
title  "Heating,  Plumbing,  etc.,"  this  provi- 
sion: 

"The  heating,  plumbing,  electrical  work,  and 
furniture  will  not  be  included  in  the  general 
contract." 

But  there  is  under  the  same  head  of  "Gmi- 
eral  Conditions"  this  further  provision: 

"It  is  intended  that  the  drawings  and  specifica- 
tiona  shall  include  everything  requisite  and  nec- 
essary to  the  proper  completion  and  entire  finish- 
ing of  the  building,  notwithstanding  every  item 
involyed  in  the  work  is  not  particularly  men- 


'  tioned.    The  work  when  finished  is  to  be  turned 
over  in  a  perfect  and  undamaged  state." 

Article  4  of  the  contract  contains,  am<»ig 
other  things,  the  following  provision:    . 

"This  contract  and  the  proposal  pursuant  to 
which  it  has  been  executed  siiall  take  precedence 
over  the. specifications  and  plans  in  sdl  matters 
wherein  there  shall  seem  to  be  any  conflict." 

Now  the  contract,  as  we  have  seen.  In  its 
first  article-requires  the  contractors  to  supply 
all  the  material  and  perform  all  the  work 
embraced  in  the  plans  and  specifications. 
There  is  also,  in  article  2,  the  provision  that, 
"whenever  any  question  shall  arise,  the  de- 
cision of  the  architect  shall  control  as  to  the 
correct  interpretation  of  the  plans  and  spet-l- 
flcatlons  during  the  execution  of  the  work," 
subject  to  the  ri^t  of  the  contractors  to 
chaUenge  his  decision  and  to  settle  the'^ues- 
tlon,  in  case  of  disagreement  betweeh  them 
as  to  whether  the  work  cohstitated  extras,  by 
arbitration. 

Oibb.  the  architect,  testified  that  It  was  bis 
beUef  "that  L.  R.  Wright  &  Co.  had  the  con- 
tract for  the  building  otnnplete,  whldi  in- 
cluded the  Installation  of  plumbing,  heating, 
and  wiring,"  and  he  accordingly  notified  the 
contractors  to  proceed  to  do  this  work.  In 
answer  to  this  notiflcatloin  the  contractors 
protested  that  they  were  not  required  to  do 
this  work,  but  they  nevertheless  proceeded  to 
do  it,  stating  that  they  would  expect  pay  for 
it  as  extras;  but  they  did  not  demand  that 
the  controversy  between  them  and  the  archi- 
tect on  this  point  be  settled,  as  the  contract 
provides,  l«r  arbitration. 

Under  the  contract,  as  we  have  seen,  the 
contractors  were  to  supply  "all  the  material" 
and  to  perform  "all  the  work"  ealled  for  by 
the  plans  and  specifications,  and  the  propos- 
al of  the  contractors  was  to  "furnish  all  la- 
bor and  material  to  erect  and  complete  the 
new  courthouse  and  jail  in  accordance  with 
plans  and  specifications."  The  building  was 
not  complete  without  the  plumbing,  heating, 
and  electric  wiring.  The  contract  required 
and  the  proposal  on  the  part  of  the  contrac- 
tc>rs  was  to  complete  the  building  according 
to  the  plans  and  specifications.  It  could 
hardly  be  said  that  the  provision,  to  wit, 
"that  the  heating,  plumbing,  electrical  work, 
and  furniture  will  not  be  Included  in  the 
general  contract,"  sets  forth  any  plasm  or 
specifications  for  work  to  be  done  on  the 
building.  This  provision  is  merely  a  declara- 
tion that  these  things  shall  not  be  included 
in  the  general  contract  But  the  recitals  in 
tne  general  contract  and  the  proposal  pursu- 
ant to  whidi  it  was  executed  show  that  the 
contractors  were  to  complete  the  building. 
So  there  is  at  least  a  seeming  conflict  be- 
tween the  recital  that  the  "heating,  plumb- 
ing, and  electrical  work"  are  not  to  be  in- 
cluded in  the  general  contract,  apd  the  pro- 
vision of  the  contract  and  the  proposal  which 
show  that  they  are  to  be  Included.  Tlie  con- 
tract provides  that  in  case  of  sudi  seeming 


Digitized  by^OOQlC 


AikJ 


SIEBU0  T.  PHILLIPS  ooumrr 


459 


conflict  the  contract  and  tbe  proposal  must 
prevail. 

[1,  2]  We  have  thug  set  forth  all  of  these 
provisions  and  commented  upon  them  for  the 
purpose  of  showing  that  there  was  at'  least 
suiiicient  ambiguity  in  the  contract  to  justify 
the  court  In  submitting  the  Issue  to  the  Jury 
as  to  whether  It  was  the  intenti(»i  of  the  par- 
ties to  the  contract  to  include  the  plumbing, 
heating,  and  electrical  work,  and  to  warrant 
tiie  court  in  admitting  the  oral  testimony  to 
show  that  such  was  their  Intention. 

The  recent  case  of  Gunter  &  Sawyer  t. 
Road  Improvement  District  Na  1  of  Grant 
County,  188  S.  W.  63,  upon  which  counsel 
for  appellants  rely,  is  not  In  conflict  with 
this  holding,  for  there  the  written  contract 
sued  on  was  plain  and  unambiguous.  In  that 
case,  quoting  from  Barry-WehmlUer  Machine 
Co.  V.  Thompson,  83  Ark.  283,  104  S.  W.  137, 
we  said: 

"Antecedent  propositions,  correspondence,  and 
prior  writings,  as  well  as  oral  statements  and 
representations,  are  deemed  to  be  merged  into 
the  written  contract  which  concerns  the  subject- 
matter  of  such  antecedent  negotiations,  when  it 
is  free  of  ambiguity  and  com[det&" 

'   But  it  is  equally  well  settled  that: 

"Where  the  provisions  of  a  written  contract 
are  apparently  conflicting,  parol  evidence  is  ad- 
missible to  show  the  subject-matter  of  the  agree- 
ment, the  drcnmstances  surrounding  the  parties 
at  the  time  it  was  made,  and  their  subsequent 
conduct  under  it,  as  a  means  of  correctly  mter- 
preting  the  language  employed."  Watkins  v. 
Greer,  52  Ark.  65,  11  S.  W.  1019. 

And: 

"Where  a  contract  is  ambiguous,  par<A  evi- 
dence is  admissible  to  explain  the  situation  of 
the  parties,  so  that  the  court  may  correctly  ap- 
ply the  language  used  to  the  things  described." 
Wood  V.  Kelsey,  80  Atk.  272, 118  S.  W.  258. 

See,  also,  Montgomery  y.  Ark.  Cold  Storage 
&  Ice  Co.,  93  Ark.  181,  124  S.  W.  768;  Liv- 
ingston T.  Pugaley,  124  Ark.  482,  187  S.  W. 

In  Jones  y.  liSwU,  89  Ark.  368,  117  S.  W. 
561,  we  said: 

"Where  the  intention  of  the  parties  to  a 
written  contract  does  not  clearly  appear  upon 
its  face,  the  determination  of  the  question 
should  be  left  to  the  jury"— citing  Massey  v. 
Dixon,  81  Ark.  337,  98  S.  W.  383. 

See,  also,  Haney  v.  Caldwell,  35  Ark.  156. 

[3]  Moreover,  the  court  was  correct  In  its 
rulings  for  another  reason.  Under  the  Con- 
stitution the  county  court  had  exclusive  orig- 
inal Jurisdiction  in  the  matter  of  disbursing 
money  for  county  purposes.  Const,  art.  7, 
i  28.  It  had  plenary  power  to  "audit,,  settle 
and  direct  the  paym^it  of  all  demands 
against  the  county."  Klrby's  Digest,  {  1375 ; 
Act  Feb.  5,  1875. 

The  statute  provides  that  all  persons  hav- 
ing demands  against  any  county  shall  pre- 
sent the  same,  duly  verified  according  to  law, 
to  the  county  court  of  such  county  for  al- 
lowance or  rejection.  From  the  order  of  the 
county  court  thereon  aiq)eal  may  be  prosecut- 
ed as  now  provided  by  law.  Klrby's  Digest, 
I  988.    This  act  provides  a  special  statutory 


proceeding  by  which  claims  against  the  coun- 
ty are  to  be  allowed  or  rejected,  and  the 
county  court,  having  exclusive  Jurisdiction 
over  the  subject-matter,  could  an^  should  in- 
quire whether  the  claim  presented  is  Just 
and  correct,  and  in  determining  that  Issue 
should  apply  the  principles  of  law  involved. 
If  the  issue  be  one  requiring  the  application 
of  the  principles  of  equity  in  its  solution, 
then  the  county  court,  having  plenary  Juris- 
diction over  the  subject-matter,  must  apply 
those  principles.  If  only  the  rules  of  law 
are  Involved,  then  the  court  must  decide  It 
according  to  those  rules. 

Therefore,  even  If  we  are  mistaken  In  hold- 
ing that  the  contract  is  ambiguous  on  its 
face,  and  even  if  the  contract  shows  on  its 
face  that  the  plumbing,  heating,  and  electric 
wiring  Is  not  embraced  in  the  amtract,  nev- 
erthelesB  the  undisputed  proof  showed  that 
it  was  the  intention  of  both  parties  to  the 
contract  to  Include  It,  and.  It  not  included,  it 
was  a  mutual  mistake.  In  this  state  of  the 
record  the  county  In  an  adversary  proceeding 
would  have  had  the  right  to  go  into  a  court 
of  equity  and  have  the  contract  reformed  so 
as  to  express  the  intention  of  the  parties  to 
it.  The  county  court,  while  not  possessing 
equity  Jurisdiction,  in  this  special  proceeding 
could  determine  the  Issue  before  It  according 
to  the  principles  of  equity  Involved  and  treat 
the  contract  as  though  It  had  been  reformed, 
and  thus  decide  the  Issue  as  to  the  correct- 
ness of  appellants'  claim  according  to  the 
real  Intention  of  the  parties  to  the  contract 
Although  this  was  a  special  proceeding  In 
a  court  of  law,  the  decision  on  the  issue, 
from  above  viewpoint,  required  the  applica- 
tion of  the  equitable  doctrine  of  reformation 
so  as  to  correct  the  mutual  mistake  of  the 
parties  and  give  effect  to  the  contract  as  the 
parties  intended  it. 

[4]  Appellants  contend  that  the  court  erred 
In  not  allowing  the  sum  of  1195,  the  cost  of 
printing  the  warrants  issued  by  Phillips  cotm- 
ty  In  payment  of  the  work  done  by  the  con- 
tractors.   But  John  I.  Moore  testified: 

"If  the  contractors  had  been  willing  to  accept 
the  ordinary  form  of  county  warrants,  there 
would  have  been  no  necessity  of  having  them 
printed,  but  a  different  form  of  scrip  was  re- 
quired by  the  bond  buyers,  and  it  was  agreed 
that  aU  of  this  work  was  to  be  gotten  up  at  the. 
expense  of  the  contractors.  It  is  my  recollec- 
tion that  they  were  to  pay  the  cost  of  having 
them  printed. 

This  testimony  is  undisputed,  and  It  dear- 
ly establishes  the  fact  that  the  contractors 
were  not  entitled  to  be  reimbursed  the  amount 
paid  by  them  for  printing  the  warrants. 

The  judgment  is  correct  and  it  is,  there- 
fore, a  (firmed. 

McCUIiLOCH,  C.  J.  (concurring).  I  am 
willing  to  say,  as  is  so  clearly  set  forth  in 
the  opinion  ot  the  majority,  that  it  was  with- 
in the  province  of  the  county  court,  and  of 
the  circuit  court  on  appeal,  to  hear  the  testi- 
mony for  the  purpose  of  establishing  what 
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the  rights  of  the  parties  were,  -eTen  to  deter- 
mine whether  the  written  contract  failed,  un- 
der such  drcumstances  as  a  court  of  equity 
would  have'  granted  relief  by  reformation  of 
the  written  contract,  to  express  what  the 
parties  intended  to  agree  upon. 

I  would  be  wining  to  hold,  too,  that  the 
contract,  properly  Interpreted,  required  the 
construction  company  to  put  In  the  heating, 
plumbing,  and  lighting  apparatus  for  tlie 
gross  sum  stipulated  for  the  completion  of 
the  building.  But  I  do  not  think  the  contract 
is  ambiguous  so  as  to  let  In  i>arol  testimony 
to  show  what  was  really  intended.  The  con- 
tract is  unambiguous,  and  either  did  or  did 
not  embrace  the  heating,  plumbing,  and 
lighting.  I  think  it  does  Include  those  items. 
At  any  rate.  It  was  the  duty  of  the  court  to 
construe  the  contract,  and  not  to  submit  it  to 
the  Jury  to  construe  on  oral  testimony.  Hann 
V.  Urquhart,  89  Ark.  239,  116  S.  W.  219. 

I  concur,  therefore,  in  the  affirmance,  but 
I  am  unable  to  agree  to  all  that  was  said  in 
the  opinion. 


ST.  LOUIS  S.  W.  RY.  CO.  v.  McLAUGHI-IN. 

(No.  28.) 
(Supreme  Court  of  Aricansas.    June  11,  1917.) 

1.  Railroads  iS=»282(5)  —  Ikjdbies  to  Pkr- 
sonb— eviden  ce— suffioienct. 

Bvidence  heid  to  show  negligence  of  defend- 
ant railroad  causing  iujuries  to  its  bridge  em- 
ploy6,  who  was  riding  on  a  gravel  train  with 
the  engineer's  permission,  but  without  lawful 
right 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  914,  916.} 

2.  Railboads  <S=s>276(4)  —  iNJnHHES  to  Pzb- 
BONB— Cabb  Required. 

Where  a  railroad  bridge  employe,  with  per- 
mission of  the  engineer  of  a  gravel  train,  rode 
on  one  of  the  cars,  he  wag  there  without  law- 
ful right,  and  the  servants  of  the  railway  owed 
him  no  duty  save  the  exerdee  of  ordinary  care 
to  avoid  injuring  him  after  discovering  his  peril- 
ous situation. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |§  884,  885.] 

3.  Railroads  <S=>282(5)— Injuries  to  Per- 
sons— Cake  Requibed— Discovered  Peril — 
Evidence. 

Evidence  held  to  show  that  a  railroad  bridge 
employe,  riding  on  a  gravel  train  with  the  en- 
gineers permission,  but  without  lawful  right, 
was  injured  by  the  negligence  of  the  railway 
servants  after  discovering  his  peril. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  914,  915.] 

4.  Appeal  and  Error  «=s>1001(1)— Scope  of 
Review. 

It  is  not  within  the  province  of  the  Supreme 
Court  to  disregard  a  finding  of  the  jury  based 
upon  legally  sufficient  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3028-3933.] 

5.  Trial  «=»2S0  —  Instructions  —  Scope  of 

OnjECTION. 

.  A  general  objection  to  an  instruction  is  not 
sufficient  to  point  out  the  specific  objection  that 
the  instruction  erroneously  assumed  as  a  fact 
a  matter  in  dispute. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  GOl-693.] 


Appeal  from  Clrcait  Conrt,  Columbia  Coun- 
ty;  Chas.  W.  Smith,  Judge. 

Action  by  Arthur  McLaughlin  against  the 
St.  Louis  Southwestern  Railway  Company. 
Judgment  for  plaintlfT,  and  defendant  ap- 
peals.   Afflrmed. 

Daniel  Upthegrove  and  John  B.  Tumey, 
both  of  St  Louis,  Mo.,  and  Gaughan  &  Slf- 
ford,  of  Camden,  for  appellant  H.  S.  Pow- 
ell, of  Camden,  for  appellee. 

Mcculloch,  C.  J.  Plalntirr,  Arthur  Mc- 
Laughlin, Instituted  this  action  In  the  cir- 
cuit court  of  Columbia  county  to  recover 
damages  by  reason  of  personal  Injuries  re- 
ceived while  he  was  riding  on  a  gravel  train 
operated  by  defendant.  Plaintiff  was  an  em- 
ploye of  defendant,  but  had  nothing  to  do 
with  the  operation  of  the  train.  He  was 
a  member  of  a  bridge  gang,  and  while  work- 
ing at  Onalaska,  a  station  about  10  or  12 
mUes  north  of  Camden,  he  obtained  permis- 
sion from  the  engineer  of  a  gravel  train  to 
ride  down  to  Camden  for  the  purpose  of  ob- 
taining some  of  his  wearing  apparel,  which 
he  had  previously  s«it  to  Camden  to  be  lauiy 
dered.  When  the  train  arrived  at  Camden 
plaintiff  left  it  and  went  over  to  the  laundry 
to  get  his  clothes,  and  when  be  returned  to 
the  station  the  gravel  train  was  stUl  there, 
and  he  obtained  permission  from  two  of  the 
brakemen  to  ride  down  to  a  water  tank  near 
the  station  of  Milner,  which  Is  south  of 
Stephens.  He  rode  on  the  train  to  Stephens, 
where  another  stop  was  made,  and  he  left 
the  train  and  went  off  to  the  town  to  get 
something  to  eat,  and  after  purchasing  some 
fruit  came  back  and  divided  with  the  train- 
men, and  again  took  his  place  on  the  train 
for  the  purpose  of  riding  down  to  the  water 
tank  near  Mllner.  The  train  was  on  a 
siding  at  Stephens,  and  Instead  of  proceeding 
on  south,  as  plaintiff  saVs  he  expected  to  do, 
it  backed  up  about  a  mile  north  of  Stephens, 
and  the  unloading  of  the  gravel  was  begrw. 
Plaintiff  was  sitting  on  the  plow  used  in  dis- 
charging the  gravel  from  the  cars,  and  when 
the  plow  was  put  in  motion  he  was  thrown 
off,  his  foot  slipped,  and  his  leg  was  caught  be 
tween  a  wing  of  the  plow  and  the  side  of 
the  car,  and  was  broken.  He  was  thrown  to 
the  ground,  falling  on  the  end  of  the  cross-ties. 
This  is  plaintiff's  version  of  the  occurrence. 

The  allegation  with,  respect  to  negligence  of 
the  defendant  is  that  the  trainmen,  charged 
with  the  duty  of  unloading  the  gravel,  caus- 
ed the  plow  to  be  moved,  with  knowledge  that 
plaintiff  occupied  a  place  of  danger  on  the 
plow  and  failed  to  warn  him  of  the  move- 
ment 

The  contention  of  defendant  In  the  trial 
below  was  that  plaintiff  was  not  rightfully 
on  the  train,  and  tliat  he  was  grossly  intox- 
icated, and  was  asleep  on  the  gravel  when  the 
plow  passed  along  and  threw  him  off.  That 
particular  train  had  been  engaged  in  haul- 
ing gravel  from  a  gravel  bed  near  Beerdon 
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to  points  on  the  road  In  the  state  of  Texas, 
but  a  day  or  two  before  plaintiff  was  Injured 
the  train  ceased  to  make  the  trips  to  Texas, 
and  was.  unloading  gravel  along  the  track 
near  Stephens.  PlaintUT  testified  that  he 
knew  that  the  train  had  been  engaged  In 
hauling  gravel  to  Texas,  and  was  unaware 
that  any  change  had  been  made  In  the  wortc 
of  the  train." 

There  were  25  car  loads  of  gravel  in  the 
train,  the  gravel  being  loaded  on  flat  cars, 
and  the  plow  used  In  unloading  was  on  a 
Rat  car  next  to  the  tender  of  the  engine. 
The  plow  was  about  16  feet  long  and  weighed 
8  or  10  t<ms.  The  witnesses  described  it  as 
being  in  the  shape  of  a  "V,"  with  wings 
which  extended  out  nearly  to  the  sides  of  the 
car.  On  the  rear  car  of  the  train  was  a 
machine  called  the  Ledgerwood  machine, 
which  carried  the  wire  cable  used  in  dragging 
the  plow  aver  the  cars.  The  doors  to  the 
cars  were  hinged,  and  as  the  plow  passed 
along  the  pressure  expelled  the  loads  of 
gravel.  When  ready  to  unload,  the  cable  was 
stretched  alongside  the  train,  and  lifted  to 
the  top  of  the  gravel  cars  by  the  train  crew 
and  attached  to  the  plow.  The  other  end  watr 
attached  to  the  engine,  which  was  taken  to 
the  rear  of  the  train,  and  the  iriow  was 
pulled  through  the  train  with  the  power  of 
the  locomotive. 

Plaintiff  testified  that  when  be  applied  to 
the  engineer  for  permission  to  ride  on  the 
train,  the  engineer  told  him  that  he  could 
not  ride  on  the  engine,  but  that  he  could  go 
back  and  ride  on  one  of  the  ears,  and  that 
he  got  on  a  flat  car  next  to  the  tender  which 
carried  the  plow  because  it  had  been  rain- 
ing and  the  gravel  was  very  muddy.  He  tes- 
tified that  he  rode  on  the  plow  because  that 
was  the  only  available  place  for  him  where 
he  could  keep  himself  free  from  the  mud; 
that  when  he  returned  to  the  train  at  Cam- 
den he  again  took  his  position  on  the  plow, 
and  also  that  when  he  came  back  from  his 
trip  to  purchase  food  at  Stephens  he  took 
a  position  on  about  the  center  of  the  plow. 
He  testified  that  one  of  the  brakemen  and 
the  conductor  saw  him  get  back  on  the  train 
at  Stephens,  and  the  Jury  were  warranted  in 
finding  from  his  testimony  that  those  two 
members  of  the  crew '  were  aware  of  his 
petition  on  the  plow.  Plaintiff  did  not,  ac- 
cording to  his  own  statement,  know  that  the 
memt>er8  of  the  crew  were  ready  to  unload 
the  gravel ;  it  was  then  about  nightfall,  and 
his  first  warning  was  when  the  plow  began 
to  move.  The  cable  was  unloaded  while  the 
train  was  on  the  siding  at  Stei^ens,  and 
it  was  lifted  to  the  top  of  the  cars  and  at- 
tached to  the  plow  by  the  section  gang  at 
work  there,  but  plaintiff  testified  that  he 
did  not  notice  the  cable,  and  the  testimony 
warrants  the  Inference  that  this  was  done 
during  his  absence  on  bis  trip  to  buy  food. 
The  engine  was  moved  from  the  front  to 
the  rear  end  of  the  train  to  pull  the  string 
of  cars  back  up  to  the  place  where  they  ^ere 


to  be  unloaded,  but  plaintiff  stated  that  he 
did  not  know  that  the  engine  was  taken 
bade  there  for  that  purpose,  or  that  the  train 
was  beli^  backed  up  for  the  purpose  of  being 
unloaded.  The  assistant  roadmaster  was  on 
the  train,  and  the  unloading  was  done  under 
his  supervision  and  that  of  the  conductor 
of  the  train.  They  gave  the  signals  for  the 
movement  of  the  plow,  and  walked  along  a 
few  feet  behind  the  plow  as  it  passed  through 
the  cars,  one  carrying  a  red  lantern  and  the 
other  a  white  lantern  as  signals,  the  conduc- 
tor signaling  the  engineer,  when  necessary, 
and  the  assistant  roadmaster  giving  signals 
to  the  operator  of  the  Ledgerwood  machine. 
The  conductor  and  the  assistant  roadmas- 
ter were  both  introduced  as  witnesses,  and 
testified  that  they  walked  behind  the  plow  at 
a  distance  of  5  or  6  feet,  and  that  plaintiff 
was  not  sitting  on  the  plow,  but  he  was 
struck  by  the  plow  after  It  had  passed 
through  20  of  the  cars.  It  was  shown  by 
the  testimony  that  it  is  dangerous  to  ride  on 
the  plow  while  it  is  b^ng  moved,  and  that 
the  witnesses  could  have  seen  the  plaintiff  if 
he  had  been  sitting  -on  the  plow.  There  is  a 
direct  conflict  in  their  testimony  and  that 
of  plalntiUI  himself,  who  stated  that  he  was 
sitting  <m  top  of  the  plow  when  It  was  put 
la  motion,  and  that  he  was  carried  only  a 
very  short  distance  before  his  foot  slipped 
in  an  effort  to  get  down  from  the  plow,  and 
that  his  leg  was  caught  between  the  plow 
and  the  side  of  the  car.  The  testimony  of 
both  the  assistant  roadmaster  and  the  con- 
ductor tends  to  support  the  defendant's  the- 
ory that  plaintiff  was  intoxicated  and  was 
lying  asleep  on  a  pile  of  gravel  on  one  of  the 
cars  when  the  ^ow  struck  him  and  "plowed 
him  off,"  as  the  witnesses  express  it.  Plain- 
tiff denies,  however,  that  be  was  intoxicated, 
although  he  admits  that  he  had  whisky  in 
his  possession,  and  that  he  gave  drinks  to  the 
brakemen.    '         ' 

[1]  The  principal  contention  Is  that  the 
evidence  is  Insufficient  to  Justify  a  recovery, 
but  we  are  of  the  opinion  that,  viewing  the 
testimony  in  its  light  most  favorable  to 
plaintiff,  it  is  sufficient  to  make  out  a  case 
of  negligence  on  the  part  of  defendant. 

[1]  Plaintiff  was,  according  to  the  undis- 
puted evidence,  riding  on  the  train  without 
lawful  right  to  do  so,  and  the  servants  of 
the  company  owed  him  no  duty  save  the 
exercise  of  ordinary  care  to  avoid  injuring 
him  after  discovering  his  perilous  situation. 
St.  L.,  I.  M.  &  S.  Ry.  Ca  v.  Reed,  76  Ark 
106,  88  S.  W.  836,  113  Am.  St.  Hep.  78; 
Adams  v.  St.  L.,  I.  M.  &  S.  Ry.  Co.,  83  Ark. 
300,  103  S.  W.  725;  Kruse  v.  St.  L.,  1.  M.  & 
So.  Ry.  Co.,  97  Ark.  137,  133  S.  W.  841. 

[3]  The  evidence  makes  out  a  case  of  neg- 
ligence after  discovery  of  the  danger,  and 
the  court  submitted  the  case  to  the  Jury  on 
that  issue.  Plaintiff's  testimony  is  sufficient 
to  show  that  his  position  on  the  train  was 
one  of  peril  when  the  movement  of  the  plow 
was   begun,    and   that   the   tnlnmen   were 
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aware  of  his  perilous  situation,  and  put  the 
plow  In  motion  without  giving  him  any  warn- 
ing or  opportunity  to  escape  from  the  danger. 
The  testimony  of  the  witnesses  Introduced  by 
defendant  shows  that  the  position  of  a  man 
on  the  plow  when  it  is  in  motion  would  be 
a  very  dangerous  one,  and  that  they  could 
have  seen  plaintiff  while  they  were  operat- 
ing the  plow  U  he  had  been  seated  on  it 
Plalntifr  testified  that  he  was,  in  fact,  sitting 
on  the  plow,  and  the  jury  could  have  found, 
and  we  must  assume  from  the  verdict  that 
they  did  find,  that  plaintiff  was  sitting  on 
the  plow,  and  that  the  assistant  roadmaster 
and  the  conductor  of  the  train  saw  him  there 
when  they  set  the  plow  in  motion.  It  may 
be,  and  It  is  conceded,  that  plaintiff  had  no 
right  to  ride  on  the  train,  and  that  he  was 
guilty  of  contributory  negligence  in  seating 
himself  on  the  plow,  yet  under  the  law.  If 
the  seirvants  of  the  company  saw  blm  there 
and  put  the  plow  in  motion  with  full  knowl- 
edge of  his  perilous  situation,  the  company 
is  liable  to  plaintiff  for  damages. 

[4]  The  testimony  In  the  case  is  sharply 
conflicting,  but  the  trial  Jury  has  accepted 
plaintiff's  statement  of  the  tucta  as  true, 
and  it  Is  not  within  our  province  to  disregard 
the  finding  of  the  jury  based  upon  legally 
sufficient  evidence 

[6]  The  only  other  assignment  of  error 
presented  here  is  as  to  one  of  the  instruo- 
tions  given  by  the  court,  at  the  request  of 
plaintiff,  in  which  It  is  claimed  the  court, 
by  the  language  used,  assumed  that  plain- 
tiff's iwsltion  while  seated  on  the  plow  was 
a  perilous  one.  We  do  not  think  that  the 
language  used  can  be  treated  necessarily  as 
an  assumption  of  that  fact,  but  it  is  to  some 
extent  ambiguous,  and  if  defendant  conceiv- 
ed it  to  be  an  assumption  of  fact  by  the  court, 
attention  to  It  ought  to  have  been  called 
by  specific  objection.  A  general,  objection  to 
the  instruction  was  not  sufficient  to  point  out 
this  defect  Brlnkley  Car  Works  &  Manu- 
facturing Co.  V.  Cooper,  75  Ark.  325,  87  S.  W. 
645. 

Moreover,  the  uncontradicted  evidence 
shows  that  It  is  dangerous  for  a  person  to  sit 
on  the  plow  while  it  is  In  motion.  In  other 
words,  the  evidence  shows  beyond  dispute 
that  the  situation  of  plaintiff  on  the  plow 
when  it  was  about  to  be  put  In  motion  was 
a  perilous  one,  and  it  would  not  have  been 
error  for  the  court  to  assume  that  fact 
In  its  instruction. 

We  find  no  error  In  the  record,  and  the 
judgment  is  affirmed. 


BBEITZKB  et  al.  v.  TUOKEB.     (No.  39.) 

(Supreme  Court  of  Arkansas.    June  11,  1917.) 

1.  Evidence   ^=»433(1)  —   Parol   Evidenck 
Vabtino  Wbitten  Agreement. 
In  an  action  for  personal  injuries  in  which 

SlaintitTs  ri^ht  to  recover  damages  against  the 
efendanta  depended  upon  the  relation  existing 


between  defendants'  ctnnpany  and  the  owner  of 
the  wagon  which  caused  U>e  injury,  and  in 
which  she  relies  upon  articles  of  incorporation 
as  the  basis  of  her  suit,  parol  evidence  to  show 
that  an  error  had  been  made  in  Inserting  the 
date  of  Such  articles,  and  that  they  were  not 
to  take  effect  imtil  a  dato  subsequent  to  that 
of  plaintiff's  injury,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1992,  1997, 1998,  2001,  2004.] 

2.  PAKTNEBsarp   e=>42  —   Cobpobationb   — 

AOBEEMEKT  to   INCOBPORATK— IiIABILITT. 

Where  two  companies,  pursuant  to  an  inten- 
tion to  combine,  signed  articles  of  incorporation 
to  be  effective  at  a  future  date,  and  no  business 
was  conducted  and  no  attempt  was  made  to 
exercise  any  corporate  function  before  that  date, 
there  could  be  no  Uabilit^  as  partners  fur  the 
act  of  one  of  tho  prospective  incorporators. 

[Ed.  Note. — ^Por  other  cases,  see  Partnership, 
Cent  Dig.  {  67.] 

Appeal  from  Circuit  Court  Pulaski  Coun- 
ty;   Guy  Fulk,  Judge. 

Action  by  Clara  Anne  Tucker  against  Gus 
Breltzke  and  others.  Judgment  for  plaintiff, 
and  defendants  other  than  named  defendant 
appeal.    Reversed  and  remanded. 

Price  Sbofner  and  Chas.  Jacobson,  both  of 
Little  Rock,  for  appellants.  M.  J.  Manning. 
of  Little  Rock,  and  W.  B.  F.  Paine,  of  Hous- 
ton, for  appellee. 

SMITH,  J.  For  her  cause  of  action  appel- 
lee, who  was  the  plaintiff  bdow,  alleged  that 
appellants,  who  were  the  defendants  below, 
were  the  owners  of  the  Oaklawn  Dairy  Com- 
pany, and,  in  the  pursuit  of  their  dnli<y  busi- 
ness, operated  wagons  to  handle  the  dairy 
products,  and  that  one  of  these  wagons,  while 
so  employed,  ran  over  plaintiff  and  Injured 
her  very  severely.  The  injury  occurred  Feb- 
ruary 18, 1916,  and  the  wagon  which  inflicted 
it  had  painted  on  its  sides  the  words  "Oak- 
lawn  Dairy." 

All  of  the  defendants  except  Breltzke  an- 
swered, denying  the  material  allegations  of 
the  complaint  and  specifically  denying  that 
they  owned  or  operated  the  Oaklawn  Dairy 
Company,  or  that  they  had  any  control 
over  the  driver  of  the  wagon,  or  that 
they  were  in  any  manner  Interested  in 
that  compauy.  Breltzke  did  not  answer, 
as  he  had  obtained  from  the  plaintiff,  for  a 
valuable  consideration,  a  covenant  not  to  sue 
him. 

Breltzke  ownad  and  operated  the  Oaklawn 
Dairy  Company,  and  the  other  defendants 
owned  and  operated  the  O.  E.  Ice  Cream 
Company,  and  these  parties  agreed  to  con- 
solidate their  businesses,  and  to  incorporate 
the  consolidated  business  under  the  name  of 
the  Oaklawn  Dairy  Company,  which  was  the 
business  name  under  which  Breltzke  had 
been  operating.  It  was  shown  that  the  ar- 
ticles for  the  IncoriMratlou  of  this  business, 
bearing  date  Febniarj'  9,  1916,  and  signed 
by  defendants,  were  filed  with  the  county 
clerk  of  Pulaski  county  on  March  3,  1916. 
and  with  the  secretary  of  state  on  March  4, 
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1916,  and  no  other  proof  was  offered  on  the 
subject  of  the  Incorporation  of  the  company. 

Appellants  offered  to  prove  that  the  In- 
corporators had  agreed  to  incorporate  under 
the  name  under  which  Breltzke  was  conduct- 
ing hla  business,  but  that  the  Incorporation 
was  to  be  effective  only  from  and  after  March 
1st,  until  which  time  the  Oaklawn  Dairy 
Company  and  the  O.  K.  Ice  Cream  Company 
should  each  conduct  its  business  separately, 
and  that  this  was  done  by  these  companies, 
neither  having  any  connection  with  the  other, 
and  no  attempt  was  made  to  do  business  as  a 
corporation.  But  this  evidence  was  exclud- 
ed. XMdence  was  also  excluded  which  tend- 
ed to  show  that  each  of  these  companies  had 
an  attorney  to  represent  it  in  the  preparation 
of  tentative  articles  of  incorporation,  and. 
that  the  attorney  for  Breltzke  prepared  these 
articles,  which  were  dated  February  9,  1916, 
the  date  of  their  preparation,  and  that  these 
articles  were  submitted  to  the  owners  of  the 
O.  K.  Ice  Cream  Company,  who  took  them  to 
their  attorney,  who  suggested  certain  changes 
some  days  later.  These  changes  were  dis- 
cussed by  all  the  parties,  but  an  agreement 
was  not  reached  until  the  latter  part  of  the 
month  and  until  after  appellee's  injury.  In 
the  meantime  each  company  had  continued 
to  operate  its  separate  business,  and  after 
the  terms  were  agreed  on  the  articles  were 
returned  to  Breitzke's  attorney,  who  handed 
tbem  to  his  stenographer  with  instructions 
to  redraft  them,  incorporating  the  changes 
which  had  been  agreed  upon,  but  overlooked 
calling  attention  to  the  change  in  dates,  pre- 
suming the  stenographer  would  date  the  arti- 
cles on  the  date  of  their  redrafting,  but  in- 
stead of  doing  this,  the  stenographer  copied 
the  old  date.  When  the  articles  were  re- 
drafted, the  changes  were  found  correct,  and 
the  parties  signed  the  fertlcles  without  notic- 
ing that  the  date  remained  unchanged.  This 
excluded  evidence  would  have  shown  that 
the  articles  were  signed  after  the  26th  of 
February,  and  that  after  being  signed  they 
were  put  away  until  after  March  1st,  in  or- 
der to  give  each  company  an  opportunity  to 
wind  up  its  business,  and  that  the  mule  and 
wagon  causing  the  injury  were  owned  by 
the  Oaklawn  Dairy  Oompany  and  tbefl^river 
employed  1^  it,  and  that  the  owner* 'of  the 
O.  K.  Ice  Oream  Company  had  nothldg  what- 
ever to  do  with  the  Oaklawn  Dairy  Oompany 
until  after  appellee's  injury.  The  trial  court 
refused  to  permit  the  introduction  of  any 
of  this  evidence,  holding  in  effect  that  all  who 
signed  the  articles  of  incorporation  were  part- 
ners in  the  Oaklawn  Dairy  Comi>any  from 
the  9tb  day  of  February,  1916,  by  reason  of 
signing  the  same,  and'  that  they  could  not 
show  as  a  matter  of  fact  when  the  articles 
were  signed,  nor  the  intention  of  the  partis, 
nor  who  actually  owned  and  operated  the 
Oaklawn  at  the  time  the  injury  occurred. 

[1]  We  think  the  court  erred  in  the  exclu- 
sion of  this  evidence;  as  It  did  not  con- 
travene the  rule  which  forbids  contradicting 


or  varying  a  writt^i  contract  by  parol  tes- 
timony. It  is  permissible  to  show  by  parol 
evidence  when  a  written  and  dated  contract 
was  to  take  effect  where  the  writing  Itself 
is  silent  upon  that  subject,  and  appellants 
should  have  been  allowedto  show  both  that  an 
error  had  been  made  In  Inserting  the  date, 
and  that  the  writing  was  not  Intended  to 
be  effective  until  March  Ist.  Appellee  sues 
for  a  tort,  and  does  not  attempt  to  assert 
any  contractual  rights  under  a  writing.  Her 
right  to  recover  damages  against  appellants 
depends  upon  the  relatfon  existing  between 
appellants,  and  she  relies  upon  this  writing 
as  establishing  a  relation  between  them  which 
furnishes  the  basis  of  her  suit,  and  there  can 
therefore  be  no  valid  objection  to  evidence 
which  shows  when  this  writing  was  intended 
to  be  effective.  Barr  Cash  &  P.  O.  Co.  v. 
Brooks-Ozan  Mercantile  Co.,  82  Aric.  219, 
101  S.  W.  408;  American  Salesbook  Co.  v. 
Whitaker,  100  Ark.  360,  140  S.  W.  132,  3T  L. 
R.  A.  (N.  S.)  91;  Plckler  v.  Arkansas  Pack- 
ing Co.,  112  Ark.  83,  164  S.  W.  764 ;  Howell 
V.  Rye,  35  Ark.  4l0,  477;  Austin  v.  Fielder, 
40  Ark.  144;  State  v.  Wallis,  57  Ark.  64,  20 
S.  W.  8U ;  Cox  V.  Smith,  99  Ark.  218,  138  S. 
W.  978;  Burke  v.  Du  Laney,  153  U.  S.  228,  14 
Sup.  Ct  816,  38  li.  Ed.  698 ;  Walden  v.  Skin- 
ner, 101  U.  S.  577,  25  L.  Ed.  963 ;  Ware  v. 
Allen,  128  D.  S.  590,  9  Sup.  Ot  174.  32  L. 
Ed.  563. 

[2]  We  think  the  evidence  Insufficient  to 
support  a  verdict  that  appellants  were  part- 
ners. Ldabllity  against  them,  as  such,  is  as- 
serted upon  the  theory  that  at  the  time  of 
appellee's  injury  appellants  were  operating 
the  wagonas  an  incident  to  their  dairy  busi- 
ness, and  that  this  business  was  being  con- 
ducted pursuant  to  an  abortive  attempt  to 
incorporate.  This  liability  is  said  to  exist 
under  <the  authority  of  the  case  of  Gamett 
V.  Richardson,  35  Ark.  144.  It  has  been 
stated  in  a  subsequent  case  that  the  above- 
cited  case,  whldi  is  here  relied  upon,  was  ap- 
parently against  the  weight  of  authority,  and, 
while  it  has  not  been  overruled  or  qualified, 
we '  have  expressly  declined  to  extend  tiie 
doctrine  of  that  case.  Bank  df  Midland  v. 
Harris,  114  Ark.  344,  170  S.  W.  67,  Ann.  Caa. 
1916E,  1255.  We  think  it  would  be  a  radical 
extension  of  the  doctrine  of  that  case  to  apply 
It  to  the  facts  of  this,  for,  to  hold  persons 
attempting  to  incorporate  liable  as  partners, 
there  must  not  only  be  an  abortive  attempt 
to  Incorporate,  but  there  must  also  have  been 
an  attempt,  after  the  failure  to  incorporate, 
to  conduct  the  business  for  which  the  corpo- 
ration was  intended.  See  Rutherford  v.  Hill, 
22  Or.  218,  29  Pac.  546,  17  L.  R.  A.  549,  29 
Am.  St.  Rep.  596,  and  the  extensive  note  to 
that  case. 

Tlie  excluded  proof  would  have  shown  that 
at  the  time  of  appellee's  injury  no  business 
had  been  conducted,  no  attempt  had  been 
made  to  exercise  any  corporate  function,  and 
consequently  there  coul4  be  no  UaUUty  as 
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partners  for  the  individual  act  of  a  pro^ec- 
tlye  Incorporator. 

We  must  remand  the  cause,  and  we  do  not 
dismiss  it  only  because  the  case  may  not  have 
been  fully  devel(ved  upon  tbe  question  of  the 
true  date  upon  which  the  incorporators  or- 
ganized, elected  offlcers,  and  proceeded  to  do 
business  as  a  corporation,  the  court  below 
haying  excluded  all  proof  upon  this  subject, 
on  the  erroneous  theory  that  the  articles  of 
incorporation  offered  In  evidence  concluded 
that  question. 

Judgment  reversed,  and  cause  remanded. 


LESS  V.  IMPROVEMENT  DIST.  KO.  1  OF 
HOXIE  et  al.    (No.  49.) 

(Supreme  Court  of  Arkansas.    June  18,  1917.) 

1.  MUWlClPAt  OOBFORATIONS  $=>460(4)  —  IM- 
PROVEMENT DisTBicTS— Petition  and  Obdi- 

NANCE— VaHIANCE. 

There  is  a  variance,  preventinR  legal  for- 
mation of  an  improvement  district,  between  the 
petition  asking  that  sidewalks  be  laid  where  now 
needed  and  the  streets  be  improved  within  the 
territory  asked  to  be  established  as  an  improve- 
ment district,  for  the  purpose  of  the  improve- 
ment, and  the  ordinance  that  the  sidewalks  and 
streets  within  the  proposed  district  be  improved. 
[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1074.] 

2.  MtTNICZFAL    COBPORATIONB    ®=s450(4)  —  IK- 
PROVEMENT  DISTRICT. 

There  is  no  valid  formation  of  an  improve- 
ment district,  where  it  is  left  to  the  discretion 
of  the  commissioners  to  determine  the  sidewalks 
to  be  improved. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1074.] 

Appeal  from  Circuit  Court,  Lawrence 
County;  D.  H.  Coleman,  Judge. 

Mandamus  by  Ruth  Less  against  Improve- 
ment District  No.  1  of  Hoxie  and  others. 
From  an  adverse  Judgment,  plaintiff  appeals. 
Affirmed. 

This  is  a  proceeding  by  mandamus  in  which 
Ruth  Less  seeks  to  compel  the  commissioners 
of  improvement  district  No.  1  of  the  town  of 
Hoxle,  Ark.,  to  collect  assessments  in  said 
district  for  the  purpose  of  paying  an  In- 
debtedness due  the  plaintiff.  The  commis- 
sioners Interposed  the  defense  that  the  dis- 
trict had  no  valid  existence.  The  facts  are 
as  follows:  In  the  year  1912,  ten  owners  of 
real  property  in  the  town  of  Hoxie  signed  a 
petition  in  which  they  ask,  "that  sfdewalks 
be  laid  where  now  needed,  and  that  the 
streets  of  the  said  town  of  Uo.\le  be  Improved 
within  the  territory  hereinafter  described, 
and  that  for  the  purpose  of  making  said  im- 
provements the  following  territory  be  laid 
off  and  established  as  an  improvement  dis- 
trict." Then  follows  a  particular  description 
of  the  territory  sought  to  be  laid  off  into  the 
improvement  district.  An  ordinance  was 
passed  by  the  town  council,  "that  the  side- 
walks be  and  the  streets  be  improved  within 
the  limits  of  said  territory,  and  that  the  same 


be  made  into  an  tanprovement  district  for 
that  purpose."  Then  follows  a  particular 
description  of  the  territory  which  is  the 
same  as  the  territory  embraced  in  the  peti- 
tion. The  commissioners  for  the  Improve- 
ment district  were  dnly  appointed  and  qual- 
ified. They  entered  into  a  contract  with  W. 
E.  Swink  for  the  construction  of  sidewalks 
within  the  district  Swink  borrowed  f  IXMM) 
from  Ruth  Less  for  the  purpose  of  being 
used  In  making  the  Improvements,  but  'did 
not  use  it  for  that  purpose.  Swink  gave  an 
order  upon  the  commissioners  of  the  dis- 
trict for  91,000,  payable  to  Ruth  Less  or 
bearer  on  the  first  sums  collected  or  realiz- 
ed from  the  sale  of  bonds  of  the  said  im- 
provement district.  This  order  waa  accept- 
ed by  the  commissioners  of  the  district.  No 
bonds  were  ever  sold  by  the  commissioners 
of  the  district,  and  the  improvements  were 
finally  abandoned  for  tbo  reason  that  the 
commissioners  were  advised  that  the  dis- 
trict had  never  been  legally  formed.  Swink 
neglected  to  pay  Ruth  Less  the  |1,000,  and, 
as  above  stated,  she  Instituted  this  proceed- 
ing by  mandamus  to  compel  the  commission- 
ers to  levy  an  assessment  on  the  real  estate 
situated  in  the  district  for  the  purpose  of 
paying  her.  The  court  found  the  issues  in 
favor  of  the  improvonent  district,  and  de- 
nied the  petition  of  the  plaintiff.  From 
the  Judgment  rendereid,  the  plaintiff,  Ruth 
Less,  has  appealed. 

Baker  &  Sloan,  of  Jonesboro,  for  appel- 
lant. W.  E.  Beloate,  of  Walnut  Ridge,  for 
appellees. 

HART,  J.  (after  stating  the  facts  as  above). 
[1, 2]  In  the  case  of  Meehan  v.  Maxwell,  115 
Ark.  504,  172  S.  W.  1013,  the  court  held : 

"Where  the  petition  to  the  city  council  asking 
for  the  formation  of  an  improvement  district 
provided  thnt  the  district  was  for  the  'purpose 
of  building  and  laying  concrete  sidewalks  ou  all 
public  streets  of  the  entire  town,'  and  the  ordi- 
nance provided  for  the  'laying  and  building  coo- 
crete  sidewalks  on  either  or  both  sides  of  all  pub- 
lic streets  within  the  town,'  the  6rdinance  will 
be  held  to  change,  or  depart  from,  the  terms  of 
tlie  petition,  and  •  •  •  the  ordinance  was 
therefore  invalid." 

This  case  controls  here.  In  the  first  place 
it  will  be  noted  that  there  Is  a  variance  be- 
tween the  petition  and  the  ordinance.  The 
ordinance  provides  that  the  sidewalks  and 
streets  within  the  proposed  district  be  im- 
proved. The  petition  provides  that  the  side- 
walks where  now  needed  and  the  streets  be 
improved.  This  leaves  it  to  the  discretion 
of  the  commissioners  to  determine  the  side- 
walks they  might  cause  to  be  improved.  This 
could  not  be  lawfully  done  under  the  deci- 
sion Jnst  referred  to.  It  is  necessary  that 
there  should  be  no  uncertainty  about  the  im- 
provement which  it  Is  proi>osed  to  make. 
The  reason  for  the  rule  wag  stated  at  length 
in  Cox  V.  Road  Improvement  District  No.  8 
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of  Lonoke  County.  118  Ark.  119,  176  S.  W. 
676,  and  nothing  can  be  add^  to  what  was 
tbere  said.    In  that  case  the  court  said: 

''The  details  and  plans  of  the  improvement 
may  be  worked  out  by  tho  board  of  improvement 
sfter  the  establishment  of  the  district  petitioned 
for,  but  the  discretion  of  the  board  Is  limited  to 
carrTuig  out  the  purpose  of  the  petition.  It  is 
not  contemplated  that  upon  and  after  the  estab- 
lishment of  the  district  there  shall  be  an;  doubt 
about  the  improvement  to  'be  constructed.  Oth- 
erwise, property  owners  mi^ht  sign  the  petition 
under  the  apprehension  that  a  certain  road  or 
street  was  to  be  unproved,  only  to  learn  after  the 
district  had  been  established,  and  the  plans  haa 
been  approved,  that  they  were  mistaken  or  had 
been  deceived.  One  of  the  purposes  of  requiring 
a  petition  in  writing  is  to  prerent  such  contro- 
versies." 

The  question  concerning  the  organization 
of  this  ImpioTeHient  district  has  been  before 
US  twice  before.  Boaz  v.  Ooates,  114  Ark. 
23,  168  S.  W.  312,  and  Gibson  v.  Hoxie,  110 
Ark.  544,  162  S.  W.  668.  We  can  only  decide 
cases,  howeVer,  on  the  record  made  in  the 
court  below.  In  nether  of  those  cases  was 
the  question  now  raised  referred  to  or  made 
an  Issue  In  the  case. 

In  the  case  of  Gibson  v.  Town  of  Hozle, 
It  was  claimed  that  the  ordinance  establish- 
ing the  district  was  not  properly  pabllshed. 
A  curative  act  was  passed  to  cure  this  de- 
fect. The  court  held  that  the  case  fell  within 
the  principle  that  it  is  within  the  power  of  the 
liegislature  to  cure  all  omissions  in  proceed- 
ings as  to  matters  which  could  have  been 
dispensed  with  In  the  beginning.  In  the  case 
of  Boaz  T.  Coates,  the  court  held  that  v.here 
the  proceedings  for  the  laying  of  sidewalks 
by  an  improvement  district  in  a  city  were 
regular  up-  to  the  publication  of  the  ordi- 
nance levying  the  assessments,  the  fact  that 
the  ordinance  was  invalid  will  not  prevent 
the  dty  council  from  passing  a  new  ordl- 
nunce  and  publishing  it  in  accordance  with 
the  laws  then  in  force.  The  defect  in  the 
organization  of  the  district  as  shown  by  the 
record  on  this  appeal  coul'd  not  be  cured  by 
any  ordinance  passed  for  that  purpose. 

As  stated  above,  there  can  be  no  uncertain- 
ty about  the  proposed  Improvement  district, 
and  our  cases  treat  the  petition  as  Jurisdic- 
tional. It  cannot  be  left  to  the  Judgment  of 
the  commissioners  to  decide  what  sidewalks 
should  be  laid. 

It  follows  that  the  Judgment  of  the  circuit 
court  was  correct,  and  must  be  affirmed. 


J.  B.   WATKINS  MEDICAL  CO.  v.  JOHN- 
SON et  al.    (No.  30.) 

(Supreme  Court  of  Arkansas.    June  11,  1917.) 

1.  Courts  <=»96(1)— Rules  of  Decision— Va- 
lidity OP  Contract  Maue  in  Otueb  State. 
The  rule  that  matters  bearing  upon  the  exe- 
cution, interpretation,  and  validity  of  a  contract 
are  to  be  determined  by  the  place  where  it  was 
made  extends  to  the  interpretation  of  the  con- 
tract as  well  as  to  other  questions  relating  to  its 


enf(»«emcnt,-and  the  interpretation  placed  there- 
on by  the  courts  of  the  state  where  it  is  made 
will  be  accepted  in  other  states  for  the  pur- 
pose of  testing  its  validity. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  f  822.] 

2.  Evidence  «aB>j}l— Judicial  Nonce— Law 
or  Othbr  Statk— Statute. 

Under  Kirby's  Dig.  I  7823,  requiring  courts 
of  Arkansas  to  take  fumcial  notice  of  the  laws 
of  otlier  states,  it  is  the  duty  of  the  appellate 
court  to  pursue  inquiries  sufficient  to  make  that 
kaowledge  real  as  far  as  possible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent   Dig.   |   7Z] 

3.  Ooubtb  «=30i5(1)  —  BuLES  of  Decision  — 
Constbdction  of  Contract  Made  in  Oth- 
er State  —  Deocsion  of  Intermediate 
Court. 

In  construing  a  contract  made  in  Missouri, 
where  it  appeared  that  the  same  contract  in  an 
action  between  one  of  the  parties  to  the  instant 
case  had  been  construed  by  a  Court  of  Appeals 
of  Missouri  and  held  valid,  although  appeals 
are  allowed  from  the  decision  of  the  Courts  of 
Appeals  to  the  Supreme  Court  in  certain  cases, 
and  there  is  a  provision  tor  certifying  a  decision 
from  a  Court  of  Appeals  to  the  Supreme  Conrt 
in  certain  instances,  as  the  statutes  of  Missouri 
provide  for  the  official  promulgation  of  the  writ- 
ten opinions  of  the  several  Courts  of  Appeals 
as  precedents  in  establishing  the  law  of  the 
state,  and  the  decisions  of  the  Courts  of  Ap- 
peals are  cited  by  the  Supreme  Court  of  the 
state  as  precedents,  and  the  Supreme  Court  has 
never  construed  the  contract  in  question,  but  hag 
cited  with  approval  one  of  the  deeisions  of  the 
Court  of  Appeals,  stating  the  rule  to  be  applied 
in  the  interpretation  of  contracts,  such  deci- 
sion of  the  Court  of  Appeals  must  be  treated 
as  establishing  the  law  and  the  validity  of  such 
contract  and  the  right  to  enforce  it  in  Arkansas. 
[Ed.  Note.— For  other  cases,  see  Conrts,  Cent. 
Dfg.  I  322.] 

Appeal  from  Circuit  Court,  Greene  County; 
W.  J.  Driver,  Judge. 

Action  by  the  J.  K.  Watkins  Medical  Com- 
pany against  A  O.  Johnson  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed,  and  entered  for  plaintiff. 

R.  P.  Taylor,  of  Paragould,  and  Tawney, 
Smith  &  Tawney,  of  Winona,  Minn.,  for  ap- 
I)eUant  Burr,  Stewart  &  Burr,  of  Para- 
gould, for  nppellees. 

McCULLOCH,  C.  J.  Appellant  Is  a  Minne- 
sota corporation  domiciled  at  the  city  of  Wi- 
nona, in  that  state,  where  it  is  engaged  hi 
the  business  of  manufacturing  and  selling 
medicines,  extracts,  and  certain  other  ar- 
ticles, and  it  entered  Into  a  conti-act  with  ap- 
pellee Johnson,  who  was  a  citizen  of  the  state 
of  Missouri,  for  the  sale  of  Its  manufactured 
articles.  The  contract  provided  that  appel- 
lant was — 

"to  sell  and  deliver  to  the  party  of  the  second 
part  (appp)lee  Johnson),  free  on  board  cars,  at 
Winona,  Minn.,  or  at  its  option,  at  any  of  the 
regular  places  of  shipment,  any  and  lul  medi- 
cines, extracts  and  other  articles  manufactured 
or  sold,  or  which  may  hereafter  be  manufactur- 
ed or  sold  by  it,  at  the  usual  and  customary 
wholesale  pnces,  as  shown  by  the  company's 
wholesale  printed  price  list,  as  the  party  of  the 
second  part  may  reasonably  require  for  sale  by 
him  at  the  regular  retail  prices  from  time  to 
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time,  •  •  ■•  in  the  foDowing  described  terri- 
tory, excepting  the  incorporated  municipalities 
therein  located,  to  wit:  In  the  state  of  Missouri, 
Scott  county." 

Other  provisions  of  the  written  contract 
gave  appellant  the  right  1^  fix  the  prices  of 
the  articles  to  be  shipped,  and  gave  appellee 
the  right  to  return  unsold  articles. 

The  contract  is  substantially  the  same  as 
the  one  construed  by  this  court  in  the  case 
of  Clark  v.  J.  R.  Watklns  Medical  Co.,  115 
Ark.  168,  171  S.  W.  136,  which  this  court  con- 
strued to  be  sufficiently  ambiguous  to  let  in 
other  testimony  as  to  its  terms,  and  tliat 
when  construed  In  the  light^  of  such  other 
testimony.  It  is  a  contract,  not  for  the  sale 
of  the  articles,  but  for  the  creation  of  the  re- 
lation of  principal  and  agent  between  the 
parties  to  the  contract  for  the  sale  of  the  ar- 
ticles jn  given  territory.  In  the  case  Just 
cited  the  contract  was  one-that  was  made  in 
Arkansas,  and,  when  supplemented  by  other 
evidence  which  the  court  allowed  the  Jury  to 
consider,  was  held  to  be  void  and  unenforce- 
able because  of  the  fact  that  appellant  had 
not  then  comjpUed  with  the  laws  of  this  state 
In  regard  to  filing  copies  of  Its  articles  of  In- 
corporation, etc.,  with  the  secretary  of  state. 
In  the  present  case  there  la,  however,  no 
<luestion  Involved  concerning  compliance  with 
the  laws  of  the  state  of  Arkansas,  for  the 
reason  that  the  contract  was  not  made  here, 
and  no  law  of  this  state  has  been  violated. 
The  validity  of  the  contract  depends  upon 
the  question  of  Its  enforceability  in  the  state 
of  Missouri,  and  if  it  is  valid  under  the  laws 
of  that  state,  we  have  no  right  to  deprive  ap- 
pellant of  the  remedies  afforded  by  the  laws 
of  our  own  state  for  Its  enforcement 

[1 1  The  question  presented,  is  whether  the 
law  is  such  in  Missouri  that  the  courts  of 
that  state  would  or  would  not  enforce  the 
contract  Appellant  has  complied  with  the 
laws  of  Arkansas  since  the  decision  in  the 
Clark  Case,  supra,  but  has  never  complied 
with  the  statutes  of  Missouri,  somewhat  sim- 
ilar to  those  in  force  here,  and,  if  the  con- 
tract in  suit  be  construed  to  be  one  for  do- 
ing business  in  the  state  of  Missouri  In  vio- 
lation of  the  laws  of  that  state,  it  is  Invalid 
there,  and  cannot  be  enforced  here.  St 
Louis  Union  Trust  Co.  v.  Chicot  County  Cot- 
ton-Alfalfa Farm  Co.,  103  S.  W.  69.  On  the 
other  hand,  if  the  contract  is  found  to  be  val- 
id in  the  state  of  Missouri,  and  not  in  viola- 
tion of  the  laws  of  that  state,  it  should  be 
enforced  here.  The  rule  la  quite  well  estab- 
lished that: 

"Matters  bearing  upon  the  execution,  the  in- 
terpretation and  validity  of  a  contract,  are  to 
be  determined  by  the  law  of  the  place  where  it 
is  made."    Howcott  v.  Kilbourn,  44  Ark.  213. 

It  is  to  be  noticed  that  the  role  extends  to 
the  Interpretation  of  the  contract  as  well  as 
to  other  questions  relating  to  its  enforcement, 
and  that  the  Interpretation  placed  upon  the 
contract  by  the  courts  of  the  state  where  it 
is  made  will  be  accepted  In  other  states  for 


the  purpose  of  testing  its  validity  and  of  af- 
fording remedy  for  Its  enforcement  There 
are  many  opinions  of  this  court  illustrating 
the  extent  to  which  it  is  carried.  In  Par- 
sons Oil  Co.  V.  Boyett  44  Ark.  230,  Mr.  Jus- 
tice Smith,  speaking  for  the  court  said: 

"Now,  the  laws  of  this  state  have  nothing  to 
do  with  the  validity,  nature,  obligation  and  in- 
terpretation of  this  contract.  It  was  a  Mis- 
souri contract;  for  it  was  there  that  the  plain- 
tiff received  the  order;  it  was  there  they  con- 
sented to  SU  it,  and  it  was  there  the  goods  were 
actually  delivered  to  the  carrier  of  the  defend- 
ant's own  selection.  Consequently,  if  the  con- 
tract was  valid  by  the  law  of  MissoHri,  •  •  ♦ 
it  was  valid  everywhere,  and  would  be  enforc- 
ed in  any  jurisdiction  to  whidi  the  plaintiff  was 
compelled  to  resort  for  a  remedy  for  its  viola- 
ticm." 

The  same  learned  Judge,  speaking  for  ibis 
court  in  Matthews  v.  Paine,  47  Ark.  54,  14  S. 
W.  463,  with  reference  to  the  enforcement  of 
a  contract  made  In  another  state,  said: 

"And  ezerdsing  that  comity  which  exists  be- 
tween courts  of  the  different  states,  we  adjudi- 
cate the  rights  of  the  parties  precisely  as  we 
understand  they  would  bo  adjudicated  if  they 
were  in  a  court  of  Tennessee." 

The  last  decision  of  this  court  on  the  sub- 
ject was  in  the  recent  case  of  Dodd  v.  Axle- 
Nut  Co.,  189  S.  W.  663,  where  we  reannoonced 
the  rule  as  to  enforcement  of  contracts  made 
in  other  states. 

[2]  In  reaching  a  conclusion,  we-  proceed 
then  to  inquire  what  interpretation  is  placed 
upon  this  contract  under  the  laws  of  the  state 
of  Missouri,  and  whether  or  not  the  con- 
tract was  valid  there.  We  are  required  by 
the  statutes  of  this  state  to  take  Judicial 
knowledge  of  the  laws  of  other  states.  Kir- 
by's  I>igest  {  7823.  Being  required  to  take 
notice  of  those  laws,  it  is  our  duty  to  pur- 
sue inquiries  sufficient  to  make  that  knowl- 
edge real  as  far  as  possible. 

[3]  We  see  from  the  examination  of  the 
official  reports  that  one  of  the  Courts  of 
Appeal  in  the  state  of  Missouri  has  comstrued 
a  contract  between  appellant  and  one  of  its 
customers,  identical  with  the  coptract  now 
under  consideration,  and  hag  decided  that 
the  contract  is  one  for  the  sale  of  articles, 
and  not  for  the  creation  of  the  relation  of 
principal  and  agent..  J.  R.  Watklns  Medical 
Co.  v.  HoUoway,  182  Mo.  App.  140,  168  S.  W. 
290;  J.  R.  Watklns  Medical  Co.  v.  Holloway 
(Mo.  App.)  181  S.  W.  602.  That  court  decided 
that  the  contract  was  definite  and  unam- 
biguous, and  that  neither  parol  testimony 
nor  contemporaneous  or  antecedent  writings 
were  admissible  to  explain  or  vary  it  If. 
those  decisions  be  accepted  as  establishing 
the  law  of  the  state  of  Missouri  with  respect 
to  validity  of  the  contract,  then  it  must  be 
said  that  the  contract  is  valid  and  enforceable 
under  the  laws  of  that  state.  But  it  is  ar- 
gued that  the  decision  of  the  Court  of  Ap- 
peals did  not  settle  the  law  of  that  state. 
Let  ns  see  as  to  that  There  are  three  Courts 
of  Appeal  la  the  state  of  Missouri  exercising 
appellate  Jurisdiction,  ezGluslve  of  the  Sa- 
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preme  Coort,  In  all  cases  where  the  amount 
in  dispute  does  not  exceed  the  sum  of  |7,- 
500.  Appeals  are  allowed  from  decisions  of 
those  courts  to  the  Supreme  Ck>urt  .where  the 
amount  in  controversy  exceeds  the  sum  of 
$2,500,  and  in  cases  involving  construction  of 
the  Constitution  and  laws  of  the  United 
States,  or  Ckmstltution  of  the  state  of  Mis- 
souri, or  the  vaUdlt7  of  a  treaty  of  the  Unit- 
ed States,  and  in  cases  involving  the  construc- 
tion of  the  revenue  laws  of  the  state,  the  ti- 
tle to  an  office,  or  the  title  to  real  estate,  or 
where  a  county  or  other  subdivision  of  the 
state  is  a  party.  There  is  also  provision  for 
certifying  a  decision  of  one  of  the  Courts  of 
Appeal  to  the  Si4>reme  Court  where  one  of 
the  Judges  is  of  opinion  that  the  decision  is 
in  conflict  with  decisions  of  the  Supreme 
Court,  or  of  some  other  of  the  Courts  of  Ap- 
peaL  Provision  is  made  for  filing  written 
opinions  as  parts  of  the  record,  and  for  the 
official  publication  and  distribution  of  the 
opinions  of  those  courts.  The  statute  pro- 
vides for  a  reporter,  wlio  supervises  the 
printing  of  the  reports,  and  the  r<et>orts  are 
filed  with  the  secretary  of  state,  and  by  that 
officer  distributed  among  the  offices  of  the 
state  and  owners  of  law  libraries  in  other 
states.  In  other  words,  the  statutes  provide 
for  the  official  promulgation  of  the  written 
opinions' of  the  several  Courts  of  Appeal  as 
precedents  in  establishing  tlie  laws  of  the 
state. 

Those  decisions  must  necessarily  be  treat- 
ed as  establishing  the  law,  except  where  they 
are  In  conflict  with  the  decisions  of  the  Su- 
preme Court  of  the  state.  The  decisions  of 
the  Court  of  Aiq;>eal8  are  dted  by  the  Su- 
preme Court  of  the  state  as  precedents.  The 
Supreme  Court  of  Missouri  has  never'  con- 
strued this  particular  contract,  but  it  tias 
cited  with  approval  one  of  the  decisions  of 
the  Coart  of  Appeals,  hereinbefore  dted,  in 
stating  the  rule  to  be  applied  to  the  inter- 
pretation of  contracts  as  announced  by  the 
latter  court  Kansas  City  v.  McDonald  (Mo.) 
175  S.  W.  917. 

We  are  unable,  therefore,  to  discover  any 
reason  why  we  should  not  accept  the  deci- 
sions of  the  Missouri  Court  of  Appeals  in 
settling  the  validity  of  the  contract,  and 
since  we  find  it  to  be  such  contract  as  would 
be  enforced  under  the  laws  of  Missouri,  where 
the  question  of  Its  validity  is  controlled,  it 
becomes  our  duty  to  see  that  it  is  enforced 
here.  It  would  be  a  violation  of  that  spirit 
of  comity  whidi  we  have  spoken  of  for  us  to 
fail  to  give  full  faith  and  credit  to  a  contract 
made  in  a  sister  state  which  is  valid  and 
enforceable  tliere.  It  follows  that  the  cir- 
cuit court  erred  in  delegating  to  the  Jury  the 
authority  to  interpret  the  contract  for  the 
purpose  of  determining  its  validity  under 
the  laws  of  the  state  of  MissourL  There  is 
no  dispute  in  the  testimony  as  to  the  amount 
due  to  appellant  under  the  contract,  so  the 


Judgment  of  the  circuit  conrt  will  be  revers- 
ed, and  Judgment  will  be  entered  here  in  ap- 
pellant's favor  against  appellees  for  the 
amount  sued  for,  with  interest  from  institu- 
tion of  the  action. 


BUGtASS  V.  STATES.    (No.  48.) 
(Supreme  Court  of  Arltangaa.    June  11,  1»17.> 

1.  Labcent    *=»55— Evidence— SuFFicEENCT. 

In  a  prosecution  for  larceny  of  a  cow,  evi- 
dence held  sufficient  to  support  a  verdict  of 
guilty. 

[Ed.  Mote. — For  other  cases,  see  Larceny, 
Cent  Dig.  {{  162,  184,  165,  167-169.] 

2.  Criminal  Law  ®=>782(7)— Instbtjctionb— 
Phesumption  of  Innocence. 

In  a  prosecution  for  larceny  of  a  cow,  an 
instruction  that  if  two  theories  oould  be  rea- 
sonably deduced  from  the  evidence,  one  of  inno- 
cence and  one  of  guilt,  it  was  the  duty  of  the 
jury  to  adopt  the*  theory  leading  to  innocence, 
and  acquit  wag  not  erroneous. 

[Bd.  Note. — For  other  cases,  pee  Oriminal 
Law,  Cent  Dig.  {  1847.] 

Appeal  from  Circuit  Court,  CJhicot  County ; 
Turner  Butler,  Judge. 

William  Ruglass  was  convicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
CSampbe}!,  Asst  Att7>  Gen.,  for  the  State. 

HUMPHREYS,  J.  Appellant  was  indicted, 
tried,  convicted,  and  sentenced  to  imprison- 
ment in  the  state  penitentiary  for  one  year, 
in  the  Chicot  circuit  court,  upon  the  charge 
of  grand  larceny.  From  the  Judgment  and 
sentence,  an  appeal  has  been  prosecuted  to 
this  court 

[1]  The  first  four  grounds  of  his  motion 
for  new  trial  anestlon  the  sufficiency  of  the 
evidence  to  support  the  verdict  of  conviction. 
The  evidence  adduced  on  behalf  of  the  state 
was,  in  substance,  to  the  effect  ttiat  appel- 
lant did  steal,  sell,  and  deliver  a  cow  belong- 
ing to  Guy  H.  C!ourtney,  Pat  Courtney,  and 
Mrs.  M.  E.  Courtney  in  the  month  of  Octo- 
ber, 1915,  to  William  Sanford,  who  was  in 
the  butcher  business  in  Arkansas  City.  Jacl: 
Jones  and  his  son  Arthur  were  out  hunting 
on  a  Tuesday  night  about  2 :30  o'dods  a.  m. 
in  that  particular  month,  and  ran  across 
William  Sanford  in  a  wagon  loaded  with 
meat,  back  of  appellant's  field.  After  words 
of  recognition,  they  passed  on  to  where  the 
animal  had  been  butchered,  an'd  heard  San- 
ford talking  to  a  man  they  took  to  be  appel- 
lant. He  reported  the  matter  to  Geo.  Tay- 
lor, and  they  went,  in  company  with  Pete 
Hall  and  T.  L.  Morrison,  to  see  appellant 
about  the  cow  that  had  been  killed  back  df 
his  field.  Appellant  first  denied  that  he  had 
killed  the  cow,  but  finally  said,  "We  killed 
the  cow."  He  claimed  that  Sanford  bad 
gotten  permission  from  him  to  kill  the  cow 
on  his  premises.  Sanford  testified  that  he 
bought  the  cow  from  appellant,  and  when  he 
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went  after  It,  appellant  had  already  kill- 
ed and  dressed  the  beef.  Appellant  told 
Ouy  Courtney,  after  he  was  incarcerated, 
that  Sanford  had  hired  him  to  help  kill  the 
animal  and  at  Sanford's  Instance  he  had 
thrown  the  hide  In  Macon  T>ake.  He  after- 
ward fished  around  In  the  bayou  about  an 
hour  and  found  the  hide  for  Mr.  Courtney. 
Mr.  Courtney  identified  the  cow  by  the  brand 
on  the  hide.  Sanford  denied  that  he  had  em- 
ployed appellant  to  assist  In  killing  the  ani- 
mal, or  that  he  had  directed  appellant  to  throw 
lihe  hide  In  the  lake.  This  evidence  and  oth- 
er facts  and  circumstances  unnecessary  to 
set  out  are  sufficient  to  connect  appellant 
with  the  theft  of  the  cow  and  to  support  the 
verdict  and  judgment  of  conviction. 

[2]  The  fifth  ground  of  the  motion  for  new 
trial  questioned  the  correctness  of  the  in- 
structions given  by  the  court.  No  specific 
objection  to  any  particular  instruction,  has 
been  pointed  out  We  have  read  the  Instruc- 
tions very  carefully,  and  find  no  error  In 
them.  They  correctly  state  the  law  appli- 
cable to  the  Issues  involved.  They  carefully 
safeguard  every  right  due  appellant  un'der 
the  law.  The  rules  of  reasonable  doubt,  pre- 
sumption of  Innocence,  and  of  weighing  evi- 
dence were  actually  stated  and  stressed.  The 
jury  were  told  that  If  two  theories  could  be 
reasonably  deduced  from  the  evidence,  one 
leading  to  a  conclusion  of  Innocence  and  one 
to  guilt.  It  would  be  the  duty  of  the  Jury  to 
adopt  the  theory  leading  to  Innocence  and 
acquit  appellant;  that  If  In  any  reasonable 
view  of  the  evidence  the  appellant  was  In- 
nocent, the  Jury  should  resolve  the  doubt  In 
his  favor  and  acquit  him. 

It  seems  to  us  that  apiiellant  received  that 
fair  and  Impartial  trial  guaranteed  to  him 
by  the  Constitution  and  laws  of  the  state  of 
Arkansas. 

No  error  appearing  In  the  record,  the  judg- 
ment Is  afllrmed. 


RUSHING  V.  HORNER  et  aL     (No.  13.) 

(Supreme  Court  of  Arkansas.     May  28,  1917. 
Dissenting  Opinion,  July  9,  1917.) 

GUABDIAN   AHD    WABD    ®=»79— HOMESTEAD    OF 

Minor— Sale  Under  Probate  Order. 
Probate  gale  of  a  minor's  homestead  by  his 
guardian  is  void  if  the  estate  of  the  deceased 
parent  through  which  it  comes  is  at  the  time  in 
debt,  unless  the  record  of  the  probate  court 
shows  the  estate  free  from  debt,  as  to  which  the 
purchaser  has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Oaardian  and 
Ward,  Cent.  Dig.  i  331.] 

McCuUoch  and  Smith,  JJ.,  dissenting. 

Appeal  from  Garland  Chancery  Court;  J. 
P.  Henderson,  Chancellor. 

Suit  by  Taylor  Rushing  against  Sudle  A. 
Homer  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.  Revorsed  and  re- 
manded. 


Hogue  &  Heard,  of  Little  Rock,  for  ap- 
pellant. C.  Floyd  Huff,  of  Hot  Springs,  for 
appellees. 

HUMPHRETS,  3.  Appellants  Instituted 
suit  In  the  Garland  chancery  court  against 
appellees  to  set  aside  an  order  of  the  probate 
court  to  sell  lot  16,  block  54,  In  the  second 
subdivision  of  the  Hot  Springs  Land  &  Im- 
provement Company,  In  the  city  of  Hot 
Springs,  Ark.,  -and  to  cancel  all  the  proceed- 
ings appertaining  thereto,  and  conveyances 
made  thereunder,  for  the  alleged  reasons: 
First,  because  the  probate  court  had  no  Juris- 
diction to  order  or  approve  the  sale;  second, 
because  the  sale  was  procured  by  fraud; 
third,  because  the  transaction  was  an  ex- 
change of  other  property  for  the  homestead. 

An  agreement  was  reached  by  which  tta« 
Scott-Mayer  Commission  Company  was  to  re- 
tain Its  lease  on  said  property  during  the 
lease  term  by  paying  the  rent  Into  the  regis- 
try of  the  court  By  this  agreement  said 
company  was  eliminated  from  the  litigation. 

The  widow  and  children  of  John  J.  Homer, 
deceased,  filed  answer,  denying  all  the  ma- 
terial allegations  of  the  bill. 

The  cause  was  heard  by  the  dianceBor  up- 
on the  Issues  Joined  and  proof  adduced,  from 
which  he  found  that  the  probate  court  had 
Jurisdiction  to  order  and  confirm  the  .sale, 
that  the  homestead  was  not  traded  for  other 
property,  and  that  the  sale  was  not  Induced 
by  fraud  or  collusion.  The  bill  was  dismissed, 
for  want  of  equity  on  the  17th  day  of  August, 
1916,  from  which  an  appeal  has  been  prose- 
cuted to  this  court 

The  prc^erty  involved  In  tMs  suit  was  the 
homestead  of  W.  W.  Rushing,  deceased,  at 
the  time  of  his  death,  which  occurred  on  De- 
cember 20,  1898.  Said  property  was  assign- 
ed to  the  widow  and  appellants  as  a  home- 
stead, and  another  piece  of  real  estate  valued 
at  $1,100  was  assigned  to  the  widow  as  dow- 
er In  the  landed  estate  of  her  deceased  hus- 
band. The  widow,  Sarah  A.  Rushing,  was 
appointed  guardian  for  appellants  on  the 
16th  day  of  October,  1899.  She  procured  an 
order  to  sell  the  homestead  on  ttie  29th  of 
August,  1900,  for  the  maintenance  and  educa- 
tion of  appellees.  In  pursuance  to  said 
order,  the  property  was  sold  at  public  sale 
to  John  J.  Homer,  husband  and  fkither  of  ap- 
pellees for  f2,050,  evidenced  by  two  notes  of 
?1,025  each,  payable  respectively  in  three  and 
six  months.  On  the  24th  of  December  there- 
after deed  was  made  by  the  guardian  to  the 
said  Homer,  reciting  consideration  of  91,02iS 
cash  and  note  for  |1,025,  due  May  23,  1901. 
The  deed  contained  a  rental  clause  for  the 
interest  of  ^  Sarah  A.  BuBhlng  In  the  home- 
stead. On  the  same  date  Sarah  A.  Rushing 
executed  a  quitclaim  deed  for  her  Interest 
in  the  homestead  to  the  said  Horner  fbr  an 
expressed  consideration  of  ifSOO.  CuL  John  M. 
Harrell,  conceded  to  be  an  attorney  of  rep- 
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utatlon  above  seproaah,  was  tbe  attorney  w&o 
directed  and  oounaded  th«  guardian.  H« 
prepared  the  guardian's  deed  and  entered 
the  following  payments  upon  the  two  note* 
aforesaid: 

"This  note  credited  with  a  cash  payment  of 
five  hundred  and  seventy-oDe  ($671.0i0)  dollars." 

(This  credit  appears  on  the  face  of  the  first 
note  just  above  ue  signature  of  the  maker,  J.  J. 
Homer.) 

"Hot  Springs,  Arkansas,  Novembtr  28,  1900. 

"Received  from  J.  J.  Homer  thia  day  $600  to 
be  credited  on  these  notes  in  addition  to  credit 
on  face  hereof.  S.  A.  Rushing,  Guardian." 

(This  credit  appears  on  the  back  of  the  note.) 

"Credit  received  November  28,  1900,  on  the 
within  note  $146.00  which  is  that  much  of  the 
sum  of  1600  indorsed  on  the  first  note  credited 
on  this  note^  leaving  due.  $879.00." 

(This  credit  appears  on  the  face  of  the  sec- 
ond note  just  above  the  signature  of  the  maker, 
J.  J.  Homer.) 

"Received  the  amonnt  of  within  note,  payment 
in  fuU,  this  December  28,  1900." 

(This  credit  appean  on  the  back  of  the  second 
note.) 

John  J.  Homer  died  on  the  3d  day  of  AO' 
gust,  1905.  On  the  25th  day  of  February, 
1905.  the  courthouse  and  the  papers  In  the 
case  burned.  The  record  proper  was.  saved, 
wtUch  disclosed  that  the  order  of  sale  was 
made  by  proper  application  and  on  notice  In 
the  manner  provided  by  law,  and  that  the 
sale  was  confirmed  by  the  court.  Ck>l.  J.  M. 
Harrell  has  since  died.  Mr&  Rushing  gave 
testimony  In  substance  to  the  effect  that  she 
exchanged  the  property  In  question  for  two 
lots  described  as  follows:  Lots  47  and  48  In 
block  4  In  what  is  known  as  Gains  &  William- 
son's addition  to  the  dty  of  Hot  Springs,  and 
$800  In  cash ;  that  she  was  overreached  and 
Influenced  to  sacrifice  the  homestead  propesty 
by  J.  3.  Homer,  under  the  advice  and  direc- 
tion of  Ool.  J.  M.  Harrell  who  had  been 
selected  as  her  attorney  by  Homer.  Her  evi- 
dence is  not  In  accord  with  the  records  of  the 
court,  deeds,  notes  with  credits  thereon,  and 
the  bank  records. 

It  is  strenuously  Insisted  by  appellant  that 
the  sale  and  all  proceedings  thereunder 
should  be  set  aside  for  fraud.  The  chan- 
eelJor  found  against  appellants  on  this  is8u& 
We  have  read  the  entire  record  very  care- 
fully, and  are  of  opinion  that  the  finding  of 
the  chanceltor  Is  In  accord  with  the  facts  and 
circumstances.  The  evidence  is  too  uncer- 
tain and  conflicting  upon  wfaldi  to  base  a 
flndlns  of  fraud.  The  immediate  parties  to 
the  transaction  are  dead  except  Mrs.  Sarah 
A.  Rustling,  who  is  the  chief  witness  for  ap- 
pellants. The  record  evidence  and  circum- 
stances in  the  case  do  not  support  her  testi- 
uiony.  We  cannot  say  the  finding  of  the 
chancellor  is  contrary  to  a  clear  preponder^ 
nnce  of  the  evidence  on  the  Issue  of  fraud. 

It  Is  also  insisted  that  the  sale  Is  void  be- 
cause it  Is  contrary  to  law  for  a  probate 
court  to  authorize  a  guardian  to  exchange  the 
homestead  lands  of  a  ward  for  other  lands, 
nnd  because  this  homestead  was  in  part  ex- 
changed for  other  land.    The  appellants  are 


correct  in  their  statement  of  tbe  la;w.  In 
treating  upon  this  QuesUoo  this  court  said  in 
Gntlln  V.  Lafon,  96  Ark.  256,  129  8.  W.  284: 
"It  [referring  to  ttie  homestead]  cannot  be  law- 
fully exchanged  for  an  interest  in  other  lands  to 
serve  the  same  purpose." 

We  cannot  follow  learned  counsel  for  ap- 
pellants In  their  conclusion  that  an  exchange 
of  property  was  made  In  the  instant  ov^. 
"The  records  of  the  probate  court  and  the 
deed  and  notes  executed  In  pursuance  of  the 
sale  reflect  the  fact  that  the  property  was 
sold  for  $2,050  and  paid  for  In  money,  not 
proi>erty.  The  finding  of  the  chancellor  on 
this  point  was  adverse  to  appellants,  and  is 
not  contrary  to  a  clear  preponderance  of  the 
evidence. 

And,  lastly.  It  U  insisted  by  appellants 
that  the  probate  court  had  no  JurL^lction  to 
order  the  sale  of  the  homestead.  The  reason 
assigned  is  that  the  estate  of  W.  W.  Rushing, 
deceased,  was  In  'debt  at  the  time  of  the  sale 
of  the  homestead.  The  latest  expression  of 
this  court  is  to  the  effect  that  the  probate 
sale  of  a  minor's  homestead  by  the  guardian 
is  absolutely  vcdd  If  the  estate  Is  at  the  time 
in  debt ;  that,  in  order  to  Invest  a  good  title 
In  the  purchaser  at  the  guardian's  sale,  the 
record  of  the  probate  court  should  affirm- 
atively show  that  the  estate  was  free  trom 
debt;  that  the  necessary  essentials  to  give 
Jurisdiction  must  appear  on  the  record ;  that 
no  presumptions  cftn  be  Indulged  In  favor  of 
the  Judgtnent  oi'derlng  the  sale  of  a  minor's 
homestead;  that  the  burden  rests  upon  the 
party  asserting  title  imder  the  sale  to  estab- 
lish that  the  Judgment  ordering  the  sale  of  a 
minor's  homestead  recites  the  necessary  es- 
sentials to  give  the  court  Jurisdiction.  Tip- 
ton, Adm'r,  Ex  parte,  123  Ark.  389,  185  S.  W. 
798. 

The  Judgment  in  this  case  ordering  the 
sale  of  the  homestead  was  burned,  and  In 
order  for  appellees  to  sustain  their  title  to 
the  property  it  became  necessary  for  them 
to  establish  that  the  Judgment  ordering  the 
sale  contained  the  Jurisdictional  recital  that 
the  estate  of  W.  W.  Rushing,  deceased,  was 
not  in  debt  at  the  time  the  order  for  the  sale 
of  the  homestead  was  made.  No  such  show- 
ing appears.  The  evidence  shows  that  the 
estate  was  In  debt  at  the  time  the  order  for 
the  sale  of  the  homestead  was  procured.  On 
this  account  it  will  be  necessary  to  reverse 
the  decree  of  the  chancellor. 

There  is  some  evidence  In  the  case  to  the 
effect  that  extensive  improvements  were 
made  upon  this  property  by  appellees.  We 
are  unable  to  determine.  In  the  present  state 
of  the  proof,  the  enhanced  value  of  the  real 
estate  by  reason  of  the  Improvements.  Nor 
are  we  able  to  ascertain  the  rental  value  of 
the  property  in  its  Improved  condition,  per 
month  or  annum,  beginning  three  years  be- 
fore the  institution  of  this  suit.  It  seems 
that  the  case  was  not  fully  developed  with 
reference  to  rental  value,  net  profits,  and 
betterments. 
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For  the  error  indicated,  the  decree  <rf  the 
chancellor  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial,  with  privilege  to  elthw 
party  to  make  further  proof. 

McOULIiOCH,  O.  J.  (dissenting).  Appel- 
lants are  the  assailants  in  this  controversy 
involving  the  validity  of  the  Judgment  of 
the  probate  court  directing  the  sale.  Appel- 
lees hold  under  a  deed  executed  by  the  guard- 
ian, pursuant  to  a  sale  made  under  the  di- 
rections of  the  court,  which  deed  is  at  least 
prima  facie  evidence  of  the  validity  of  the 
sale.     Kirby's  Digest,  §  3799. 

In  the  absence  of  proof,  the  presumption 
ought  to  be  indulged  that  the  probate  court 
found  the  existence  of  facts  necessary  to  con- 
fer jurisdiction.  The  burden  is,  or  ought  to 
be,  placed  on  the  attacking  party  to  show 
that  the  court  dfd  not  have  jurisdiction. 

The  decision  in  the  present  case  is,  I  think, 
a  far-reaching  extension  of  the  rule  announc- 
ed in  Tipton,  Ex  parte,  123  Ark.  389,  185  S. 
W.  798,  which  strips  the  probate  court  of 
the  last  vestige  of  presumption  of  regularity 
heretofore  attending  their  judgments,  when 
drawn  In  question  collaterally. 

SMITH,  J.,  concurs. 


BABNETT  v.  SUTTERFIELD.    (No.  50.) 

(Supreme  Oourt  of  Arkansas.    Jmie  18,  1917.) 

Counties  €=s>e5— County  Examinkk— Tebm— 
Holding  Over— Time  of  Appointment. 
Under  Kirby's  Vig.  |  7559,  providing  that 
the  county  court  sball  at  its  first  term  after 
each  general  election  appoint  a  county  examin- 
er, time  for  appointment  was  postponed  by  Acts 
1915,  p.  402,  changing  as  authorized  by  Const 
art.  3,  S  8,  time  of  general  election  from  Sep- 
tember to  November;  the  then  incumbent  hold- 
ing over,  under  Const,  art  19,  §  5,  till  his  suc- 
cessor qualified. 

LEd.  (Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |§  97,  98.] 

Appeal  from  Circuit  Court,  Searcy  Coun- 
ty ;  J.  I.  Worthington,  Judge. 

Proceeding  by  David  J.  Bamett  against 
Meade  Sutterfleld.  From  an  adverse  judg- 
ment, Bamett  appeals.    Affirmed. 

This  proceeding  involves  a  contest  between 
two  persons  for  the  office  of  county  examiner 
of  Searcy  county.  The  facts  are  as  follows: 
David  J.  Bamett  was  appointed  by  the  coun- 
ty court  as  county  examiner  of  Searcy  coun- 
ty at  its  October  term,  1916,  and  under  tliat 
appointment  he  claims  to  hold  for  a  term 
of  two  years.  He  took  the  oath  of  office  and 
entered  upon  the  discharge  of  his  duties  as 
siich  county  examiner.  At  the  January  term, 
1017,  of  said  county  court  Meade  Sutterfleld 
was  appointed  county  examiner  of  Searcy 
county  for  a  term  of  two  years,  and  he  took 
the  oath  of  office  and  entered  upon  the  dis- 
charge of  his*  duties.  This  term  of  the  coun- 
ty court  was  held  by  the  county  judge  elect- 


ed at  the  general  election  held  In  November, 
1916.  Tlie  drcnit  court  held  in  favor  of 
Sutterfleld,  and  to  reverse  the  judgment  ren- 
dered, Bamett  prosecutes  this  appeaL 

S.  W.  Woods,  of  Marshall,  for  appellant. 
Bratton  &  Bratton,  of  Uttle  Bock,  for  ap- 
pellee. 

HART,  J.  (after  stating  the  facts  as  above). 
The  rights  of  the  respective  parties  to  hold 
the  office  depend  upon  the  constmctlon  to  be 
placed  upon  section  7559  of  Kirby's  Digest 
It  reads  as  follows: 

"The  county  court  of  each  county  shall  at  the 
first  term  thereof  after  each  general  election  ap- 
point in  each  county  not  divided  into  two  ju- 
dicial districts  one  county  examiner,  and  in 
each  county  divided  into  two  judicial  districts 
may  appoint  one  county  examiner  for  each  dis- 
trict, such  examiner  to  be  of  high  moral  char- 
acter and  scholastic  attainments." 

This  section  of  the  digest  substantially  as 
it  now  is  was  enacted  on  December  7,  1875. 
It  is  the  contention  of  counsel  for  Bamett 
that  provision  had  already  been  made  for 
holding  the  general  elections  in  September 
and  the  county  courts  in  October,  and  that 
the  object  of  the  Legislature  in  passing  the 
act  under  consideration  was  to  designate  a 
fixed  period  of  time  for  the  appointment  of 
county  examiners  by  the  various  county 
courts,  and  that  this  period  of  time  would  not 
be  affected  by  any  subsequent  changes  of 
the  time  of  holding  the  general  elections*  We 
do  not  agree  with  teunsel  in  this  contention. 
Article  19,  t  5,  of  the  ConstituUon  of  1874 
provides  that  all  officers  shall  continue  in 
office  after  the  expiration  of  their  official 
terms  until  their  successors  are  elected  and 
qualified.  Article  S,  t  8,  of  the  Constitution 
provides  that  the  general  elections  shall  be 
held  biennially,  on  the  first  Monday  of  Sep- 
tember, but  that  the  (Seneral  Assembly  may 
by  law  Sx  a  different  time.  Hie  act  under 
consideration  was  passed  at  the  first  session 
of  the  Legislature  after  the  adoption  of  the 
Constitution,  and  we  are  of  the  opinion  that 
the  Legislature  bad  In  view  the  securing  of 
uniformity  in  the  commencement  of  official 
terms  of  officers  with  terms  of  two  years. 
Our  Constitution  provides  that  the  Judge  of 
the  county  court  shall  be  elected  for  the  term 
of  two  years.  Article  7,  {  29,  of  the  Con- 
stitution of  1874.  We  think  the  L^islature 
evidently  had  in  mind  that  each  county  Judge 
should  appoint  a  county  examiner  to  act  dur- 
ing his  term  of  office,  and  that  the  Legisla- 
ture might  at  some  time  in  the  future  change 
the  date  of  holding  the  general  election  by 
consolidating  state  and  federal  elections. 
Therefore  they  fixed  the  time  for  appointing 
the  county  examiners  by  the  various  courts 
at  the  first  term  of  the  county  courts  to  be 
held  after  the  general  election.  T-ie  Leg- 
islature of  1915  consolidated  state  and  fed- 
eral elections  and  fixed  the  date  thereof  on 
the  next  Tuesday  after  the  first  Monday  in 
November,  1910,  and  every  two  years  there- 
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after.  Acts  of  1915,  p.  402.  We  fhlnk,  then, 
that  the  county  court  at  Its  January  term, 
1917,  had  the  power  to  appoint  a  connty 
examiner  for  the  ensnlng  two  years,  and  that 
Sutterfleld  Is  the  dniy  appointed  county  ex- 
aminer for  Searcy  county.  In  this  way  uni- 
formity of  the  terms  of  officers  holding  of- 
fice for  two  years  is  secured.  In  this  con- 
nection we  call  attention  to  the  fact  that 
the  Legislature  of  lOOT  created  the  office  of 
county  superintendent  and  defined  his  duties. 
Acts  of  1907,  p.  1004. 

The  first  section  of  the  act  provides  that 
at  the  next  general  election  and  every  two 
years  thereafter  there  shall  be  elected  in  the 
tame  manner  and  under  the  same  restric- 
tions as  is  provided  by  law  for  the  election 
of  their  county  officers  a  county  superintend- 
ent of  schools  for  each  county  In  the  state, 
who  shall  qualify  as  .other  county  officials 
and  hold  as  officers  for  a  term  of  two  years. 

The  section  contains  a  proviso  that  be- 
fore any  county  shall  be  authorized  to  elect 
a  county  superintendent  the  question  shall  be 
submitted  to  the  qualified  electors  on  the 
third  Saturday  in  May  in  the  years  preceding 
those  In  which  general  state  and  county  elec- 
tions are  held,  and  that  a  majority  of  those 
voting  on  such  question  shall  vote  for  su- 
pervision. By  the  terms  of  the  act  the 
county  superintendent  takes  the  place  of  the 
county  examiner.  This  act  of  the  Legislature 
carries  out  the  policy  of  uniformity  in  terms 
of  county  oUlcers,  which  we  think  was  the 
Intention  ot  the  Legislature  which  passed 
the  act  under  consideration. 

Again  it  is  contended  that  this  construc- 
tion-of  the  act  Is  contrary  to  the  principle 
announced  in  Hendricks  v.  Hodges,  122  Ark. 
S2, 182  S.  W.  538,  construing  the  act  of  1915, 
which  consolidated  state  and  federal  elections 
in  this  state.  We  think  that  the  construc- 
tion we  have  given  the  act  is  rather  in  con- 
formity with  the  principle  of  law  announced 
in  that  case.  As  we  have  already  seen,  our 
Constitution  provides  that  all  officials  shall 
continue  in  office  after  the  expiration  of  their 
official  terms  until  their  successors  are  elect- 
ed and  qualified. 

Another  section  of  the  Constitution  gives 
the  Legislature  the  power  to  change  the  tlrae 
for  holding  general  elections.  So  we  held  in 
effect  in  the  case  JuSt  cited  that  the  Legis- 
lature might  make  reasonable  changes  in  the 
time  for  holding  such  elections,  and  that  the 
effect  of  such  legislation  was  to  permit  in- 
onmbents  to  hold  over  during  the  Interval. 

In  State  ex  rel.  Meredith  v.  Tallman,  24 
Wash.  426,  04  Pac.  759,  when  the  relator 
was  elected  connty  superintendent,  the  stat- 
ute provided  that  such  officer  should  be  elect- 
ed at  each  general  election,  and  that  his  term 
of  office  should  begin  on  the  2d  Monday  in 
January  next  succeeding  his  election,  and 
continue  for  two  years  and  until  his  succes- 
sor- was  elected  and  qualified.  This  section 
was  amended  to  make  the  county  superin- 


tendent's term  of  office  begln^  on  the  first 
Monday  in  August  next  succeeding  his  elec- 
tion. There  was  a  provision  in  the  Constitu- 
tion of  that  state  providing  that  the  term  of 
any  officer  should  not  be  extended  beyond  the 
period  for  which  he  was  elected  or  appointed. 
The  court  held  that  the  Legislature  by  chang- 
ing the  time  of  the  commencement  of  the 
term  of  such  officer  from  the  second  Monday 
In  January  after  the  election  to  the  first  Mon- 
day of  August  after  such  election  did  not  ex- 
tend the  term  of  a  county  official  during  the 
term  of  an  Incumbent  prohibited  by  the  Con- 
stitution, and  it  was  held  that  such  officer 
was  entitled  to  hold  his  office  until  Ids  suc- 
cessor qualified  in  August. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 


HARRIS  V.  BUSH.     (No.  41.) 
(Supreme  Court  of  Arkansas.     June  11,  1917.) 

1.  Appbal  Awn  Ekbob  «=»1001(1)— Review— 
Veboiot. 

The  appellate  xsoarts  will  not  Interfere  with 
verdicts  supported  by  an;  substantial  evidence; 
and  In  determining  whether  the  verdict  ie  sup- 
ported by  substantial  evidence  the  strongest 
probative  -force  will  be  (tiven  to  the  testimony, 
and  every  reasonable  inference  deducible  there- 
from, in  favor  of  tl(e  party  receiving  the  verdict. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  3928-3933.] 

2.  Carbiers    <S=>318(1)  —  Cakbiage    of    Pas- 
sengers— Evidence — SumciENcr. 

In  a  passenger's  action  for  an  injury  due  to 
the  alleged  negligence  of  appellee  in  operating 
its  train,  evidence  held  to  support  a  verdict  for 
defendant. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  IMg.  §§  1307,  1808.] 

3.'  Caebiers  <e=s298(l)— Cabbiaoe  of  Passen- 

OEBS— NEOUOENCE. 

If  an  injury  to  a  passenger  dne  to  a  jerk 
of  the  train  was  purely  accidental,  and  not  the 

result  of  the  negligent  operation  of  the  train,  the 
carrier  would  not  be  responsible. 

[Bd.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  §i  1307,  1308.] 

4.  Cabkiers  <8=5»321(9)— Cabbiaqe  of  Passen- 
OEB»— Xnstbuctions. 

There  being  evidence  tending  to  show  that 
there  was  no  unusual  jerking  or  lurching  of  the 
train,  an  instruction,  "You  are  instructed 
that  nobody  is  responsible  for  a  mere  accident, 
and  if  you  believe  from  the  evidence  that  tlie 
injury  which  plaintiff  alleges  she  received  was 
due  to  an  accident,  and  not  because  of  any  neg- 
ligence on  the  part  of  the  defendant,  then  your 
verdict  must  be  for  the  defendant,"  while  sub- 
ject to  criticism  on  account  of  peculiar  verbiage 
and  phraseology,  was  a  substantial  statement  of 
the  law  applicable  to  the  case. 

5.  Tbiai,  «=>274—Instbuction— Objections— 
NECKsatTY. 

If  objectionable  on  account  of  the  use  of 
the  word  "mere,"  or  because  the  word  "acci- 
dent" was  not  more  correctly  defined,  the  court's 
attention  should  have  been  called  to  that  fact 
by  special  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  687.]  - 

6.  Evidence  €=»5S9— Stateuxnt  of  Intebesi^ 
ED  Pabtt— Weight. 

The  statement  of  a  party  to  a  suit,  being 
interested  in  the  result,  cannot  be  regarded  as 
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mdispated  in 'the  law,  if  aa;  (easonable  infer- 
tnce  can  be  drawn  from  the  facts  stated,  or  the 
other  facts  and  circumstances  in  the  'case,  un- 
favorable to  his  conclusion. 

[Ed.  Note.— For  other  cases,  se«  Eridenee, 
Oent  Di«.  {  2438.] 

T.  Oabriebs   «=»348(1)— Injubt   to    Passen- 

OBR— Evidence — SurFiciENcy. 
Evidence  held  to  warrant  an  instruction  on 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1403,  1405.] 

Appeal  from  CSrcalt  Court,  Garland  Coun- 
ty ;    Scott  Wood^  Judge. 

Action  by  Mrs.  H.  A.  Harris  against  Ben- 
jamin F.  Bush,  receiver  of  the  St.  ll«uis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.     Affirmed. 

Rector  &  Sawyer,  of  Hot  Springs,  for  ap- 
pellant. E.  B.  Kinsworthy  and  R.  E.  Wiley, 
both  of  Little  Rock,  and  W.  R.  Donluun,  of 
Benton,  for  appellee. 

HUMPHREYS,  J.  Appellant  instituted, 
suit  against  appellee  in  the  Garland  circuit 
court  to  recover  damages  for  an  Injury  re- 
ceived in  the  ladles'  dressing  room- of  a  Pull- 
man car  on  account  of  the  alleged  negligence 
of  appellee  in  operating  Its  train  at  Argenta, 
Atk.;  at&t  the  negligence  consisted  in  operat- 
ing the  train  in  such  manner  as  to  suddenly 
and  violently  Jerk  the  car  and  throw  appel- 
lant from  the  ctiair  in  which  she  was  sitting 
against  the  floor  and  wall  of  the  dressing 
room,  thereby  seriously  injuring  her  left 
limb  and  hip. 

Appellee  denied  each  material  allegation 
in  the  complaint,  and,  by  way  of  further  de- 
fense, pleaded  contributory  negligence  on 
the  part  of  appellant.  The  cause  .was  sub- 
mitted to  the  Jury  upon  the  pleadings,  evi- 
dence, and  instructions  of  the  court.  The 
Jury  returned  a  verdict  for  appellee,  and  in 
accordance  therewith  a  Judgment  was  ren- 
dered by  the  court,  from  whidi  appellant 
has  properly  prosecuted  an  appeal  to  this 
court 

Appellant's  first  assignment  of  error  is  that 
the  verdict  is  contrary  to  the  weight  of  the 
evidence.  Appellant  in  substance  testified 
that  she  was  en  route  from  St  Louis  to  Hot 
Springs ;  that  about  7  o'clock  a.  m.,  she  went 
to  the  ladles'  dressing  room,  and,  after  dress- 
ing, sat  down  on  a  chair  in  front  of  a  fnlrror 
and  was  in  the  act  of  arranging  her  hair, 
when  the  train  crashed  together  In  such  man- 
ner that  she  was  thrown,  chair  and  all,  com- 
pletely on  the  left  side  of  her  hip,  and  the 
back  of  her  head  was  struck;  that  she  was 
dazed  and  unconscious  for  the  moment ;  that, 
after  lying  there  for  a  short  time,  she  pulled 
herself  up  by  a  shelf  upon  which  the  mirror 
stood ;  that  at  the  call  of  a  Mrs.  Taylor,  .who 
was  at  the  time  in  the  room,  the  porter  came 
and  helped  appellant  back  to  her  berth; 
that   the  injury   occurred   Just  before   she 


cFOBsed  llie  liver  at  Argenta;  that  the  Jerk 
in  the  train  which  threw  her  down  was  a 
very  unusual  one;  that  she  had  senrer  ex- 
perienced anything  like  it  before;  that  she 
made  a  statement  to  the  PuUman  conductor 
with  reference  to  the  injury  before  reaching 
Hot  Springs,  and  to  her  physician,  Dr.  Trlb- 
ble,  after  reaching  Hot  Springs. 

W.  F.  Peters,  agent  of  the  Pullman  Com- 
pany, testified  that  he  had  an  Interview  with 
appellant  in  the  afternoon  on  the  day  the 
Injury  occurred,  and  that  she  stated  to  him 
that  she  received  the  injury  when  tbe  train 
was  making  the  station  stop  at  Little  Rock. 
W.  S.  Perry,  engineer  in  charge,  W.  J.  Crow- 
ley, flagman,  A.  M.  F^,  Pullman  conductor. 
J.  W.  Nooner  and  Harry  Quellmalz,  passen- 
gers, all  testlfled  that  there  were  no  unusual 
Jerks  or  lurches  noticeable  in  the  operation 
of  tlie  train  on  the  moniing  in  questioa.  Har- 
ry Williams,  an  engineer  of  35  years'  expe- 
rience, testlfled  tbat  in  making  usual  and 
ordinary  stops  trains  .will  lurch  backward 
and  forward  a  little. 

[1,  2]  This  court  is  irrevocably  committed 
to  the  doctrine  that  it  will  not  interfere  with 
verdicts  supported  by  any  substantial  evi- 
dence; and  in  arriving  at  whether  the  ver- 
dict is  supported  by  substantial  evidence  the 
strongest  probative  force  will  be  given  to  the 
testimony,  and  every  reasonable  Inference' 
dedudble  therefrMn,  In  favor  of  the  party 
receiving  the  verdict  Applying  that  test  to 
the  instant  case,  we  are  convinced  that  the 
verdict  is  supported  by  sufficient  substantial 
evidence. 

It  Is  insisted  that  the  court  erred  In  giv- 
ing instruction  No.  9,  which  is  as  follows: 

"You  are  tnstmcted  that  nobody  is  responsible 
for  a  mere  accident,  and  if  you  believe  from 
the  evidence  tbat  the  injury  which  plaintiff  al- 
leges she  received  was  due  to  an  accident,  and 
not  because  of  any  negligence  on  the  part  of 
the  defendant,  then  your  verdict  must  be  for 
the  defendant." 

[3]  There  is  much  evidence  tending  to  show 
that  there  was  no  unusual  Jerking  or  lurching 
of  the  train  either  at  Argenta  or  while  slow- 
ing down  to  stop  at  the  Little  Rock  station. 
Unless  there  was  a  negligent  Jerking  or  lurch- 
ing of  the  train,  it  is  apparent  that  appel- 
lant had  no  cause  of  action  against  appellee. 
In  other  .words,  if  the  injury  was  purely 
accidental,  and  not  the  result  of  the  negligent 
operation  of  the  train,  appellee  would  not  be 
responslMe. 

[4,  f]  Under  all  the  circumstances  of  this 
case,  we  think  it  perfectly  proper  for  the 
court  to  have  told  the  Jury  that  the  railroad 
would  not  be  responsible  for  an  accidental 
injury,  unless  it  was  the  result  of  some  neg- 
ligent act  on  the  part  of  the  railroad  in  oper- 
ating its  train.  While  the  instruction  may  oe 
subject  to  criticism  on  account  of  p<%uUar 
verbiage  and  phraseology,  we  think  it  a  sub- 
stantial statement  of  the  law  applicable  to 
the  case.    If  objectionable  on  account  of  the 
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use  of  the  word  "mere,"  or  because  the  word 
"accident"  was  not  more  correctly  defined, 
tbe  conrt's  attention  should  have  been  called 
to  that  fact  by  special  objection. 

[<]  Lastly,  It  is  insisted  that  the  court  err- 
ed In  giving  instmctlon  No.  11,  defining  con- 
tributory negligence.  It  Is  said  that  there 
is  no  evidence  in  the  record  upon  which  to 
ground  an  instructl<«i  on  contributory  negli- 
gence; that  the  undisputed  evidence  of  the 
appellant  is  to  the  effect  that  she  was  sitting 
in  a  chair  in  tbe  ladies'  dressing  room  ar- 
ranging her  hair  .when  the  train  by  a  lurch 
or  Jerk  threw  her  to  the  floor.  The  state- 
ment of  a  party  to  a  suit,  t>eing  interested 
in  the  result,  cannot  be  regarded  as  undis- 
puted in  the  law,  if  any  reasonable  infer- 
ence can  be  drawn  from  the  facts  stated, 
or  the  other  facts  and  circumstances  in  the 
case,  unfavorable  to  his  conclusion.  Skil- 
lem  V.  Baker,  82  Ark.  8«,  100  S.  W.  764,  118 
Am.  St.  Rep.  52,  12  Ann.  Cas.  24S;  Mer- 
chants' Fire  Ins.  Co.  v.  McAdams,  88  Ark. 
550,  115  S.  W.  175;  Des  Moines  I.lfe  Ins. 
Co.  v.  aay,  89  Ark.  230,  116  S.  W.  232 ;  Hol- 
brook  V.  Neely,  93  Ark.' 272,  124  S.  W.  1025; 
miy  V.  Robinson  Mercantile  Oo.,  106  Ark. 
571,  153  S.  W.  820. 

[7]  There  Is  no  escape  from  the  conclusion 
that,  unless  appellant  was  injured  through 
the  negligent  jerking  or  lurching  of  tbe 
train,  then  her  injury  must  have  resulted 
from  some  carelessness  on  her  own  part.  The 
inherent  probabilities  in  this  record  strongly 
point  to  the  fact  that  this  Injury  must  have 
resulted  in  some  other  manner  than  the  man- 
ner outlined  by  appellant.  She  has  described 
such  an  unusual  lurching  and  Jerking  of  the 
train  as  would  hardly  escape  tbe  notice  of 
all  the  trainmen  and  two  disinterested  pas- 
sengers. It  Is  hardly  probable  that  she 
would  have  been  tbe  only  one  to  receive  an 
unusual  jar.  It  Is  out  of  tbe  ordinary  that 
she  should  be  the  only  one  to  receive  a  fall 
or  Injury.  It  Is  doubtful  whether  falling 
from  a  sitting  position  in  a  low  chair  would 
cause  a  fracture  of  the  top  of  the  femur. 
Under  all  the  facts  and  circumstances  in 
this  case,  the  Jury  might  have  concluded  that 
the  Injury  was  caused  through  the  careless- 
ness or  negligence  of  appellant  herself.  We 
are  of  opinion  that  such  an  inference  might 
be  reasonably  drawn  from  the  facts  and 
circumstances,  and  therefore  an  instruction 
on  contributory  negligence  has  a  proper 
place  In  the  case. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


COUCH  ▼.  STARK3.     (No.  46.) 
(Supreme  CTourt  of  Arkansas.    June  18,  1917.) 
Aptkai,    and    EaaoB    «s>031(7)  —  Gbnerai, 

FiNDIMO  OF  COUBT. 

A  general  finding  for  defendant  in  action  on 
a  note  by  the  court  sitting  as  a  jury  will  be  as- 


sumed to  be  based  on  any  one  or  more  of  the 
defenses  set  forth  which  were  sustained  by  suf- 
ficient evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {(  3767,  3768.] 

Appeal  ftom  Circuit  CJourt,  Pulaski  Coun- 
ty;  G.  W.  Hendricks,  Judge. 

Action  by  W.  J.  Conch  against  V.  Starks. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

A,  J.  Newman,  of  Little  Rock,  for  appel- 
lant. Geo.  F.  JMies,  of  Little  Rock,  for  ap- 
pellee. 

McCULLOGH,  C.  J.  Appellant  Instituted 
this  action  against  appellee  to  recover  on  a 
promissory  note  for  the  sum  of  $160,  execut- 
ed by  W.  M.  Hutcherson  to  appellant,  and 
bearing  the  Indorsement  of  appellee.  Tbe 
note  bears  date  January  1,  1910,  and  was 
payable  on  or  before  November  1,  1910.  Ap- 
pellee's name  was  indorsed  on  tbe  back  of 
the  note,  the  signature  appearing  to  be  by 
mark,  and  was  not  witnessed.  Appellee  filed 
his  answer,  in  which  he  pleaded  the  statute 
of  limitations,  and  certain  other  defenses, 
among'  which  was  a  denial  that  he  signed 
the  indorsement  on  the  note.  The  cause  was 
heard,  on  agreement  of  the  parties,  by  the 
court  sitting  as  a  Jury,  and  the  court  made  a 
general  finding  in  favor  of  appellm. 

The  only  question  presented  to  us  now  is' 
whetiier  m-  not  the  e>vldeace  was  legally  suffi- 
cient to  sustain  the  verdict.  The  finding 
of  the  court  being  general,  we  must  assume 
that  the  court  based  Its  finding  on  any  one 
or  more  of  the  defenses  set  forth  which  were 
sustained  by  sufficient  evidence.  Appellant 
testified  that  after  the  note  fell  due  appellee 
Indorsed  the  note  as  surety  for  Hutcherson 
In  consideration  of  an  agreement  by  appel- 
lant to  extend  the  time  of  payment  for  a 
year,  and  If  the  court  had  found  that  ^ate- 
ment  to  be  true.  It  would  have  taken  the 
case  out  of  tbe  operation  of  the  statute  of 
limitations,  tor  the  extension  would  have 
carried  the  date  of  maturity  of  the  note  up 
to  Novembei  1,  1011,  and  this  suit  was  com- 
menced December  3,  1915.  Appellee  denied 
the  statement  of  appellant,  and  testified  that 
be  did  not  enter  Into  any  agreement  with 
appellant  for  the  extension  of  the  note; 
so,  according  to  his  statement,  which  was 
evidently  accepted  by  the  trial  court  as  true, 
the  action  was  not  commenced  within  five 
years  of  the  date  of  the  maturity  of  the  note, 
and  is  therefore  tmrred. 

Appellant's  attorney  liad  a  controwrsy 
with  the  court's  stenographer  concerning  the 
preparation  of  the  transcript  of  the  steno- 
graphic report  of  the  oral  proceedings,  and  he 
baa  brought  that  controversy  into  the  rec- 
ord and  undertakes  to  present  it  here  for  re- 
view. What  appears  in  the  record  is  this : 
The  court  overruled  tbe  motion  for  new 
trial  and  granted  leave  to  appellant  to  pre- 
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paie  and  file  his  bill  of  exceptions  within  90 
days.  Before  the  expiration  of  tliat  time 
appellant  filed  his  motion  for  a  rule  on  the 
court  stenographer  requiring  him  to  tran- 
scribe his  notes  of  the  oral  proceedings  and 
file  the  same  in  accordance  with  the  terms 
of  the  statute.  A  response  was  filed  by  the 
stenographer,  and  the  controversy  was  heiard 
by  the  court,  and  appellant's  motion  was 
overruled.  Subsequently,  and  within  the 
time  allowed  by  the  court  for  filing  the  bill 
of  exceptions,  the  stenographer  furnished 
the  transcript,  which  was  incorporated  in 
the  bill  of  exceptions,  and  that  ended  the 
controversy. 

There  is  nothing  for  us  to  review  concern- 
ing that  Incident,  as  the  court  made  no  order 
with  respect  to  the  taxation  or  retaxatlon 
of  the  costs,  and  no  controversy  is  presented 
with  regard  to  the  stenographer's  cost  Mil. 

Judgment  afBrmed. 


YAZOO  &  M.  V.  B.  CO.  et  aL  y.  JACK- 
SON et  al.    (No.  23.) 
(Supreme  Court  of  Arkansas.    June  4,  1917.) 

1.  ApPEAI.   AHD    EiBSOB    €=»1001(1)— SCOPB    OF 

Bkview. 
The   court   on    appeal   cannot   disturb    the 
jury's  verdict  if  there  is  substantial  evidence  to 
support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Kg.  ii  3928-3933.] 

2.  Trial  ^5>260(6)— Inbtbuctionb— Beqi;bsts 

COVKBED. 

It  was  not  error  to  refuse  instruction  in  ac- 
tion for  damages  by  o»erflow  of  surface  waters 
caused  by  construction  of  railroad  embankment 
that,  if  plaintiffs  were  not  the  owners  of  the 
land  at  tne  time  of  tiie  construction,  the  verdict 
would  be  for  defendant,  where  the  court  further 
instructed  that  plaintiffs  could  recover  only  in 
the  proportion  in  which  they  owned  the  land  at 
the  time  of  the  construction  of  the  obstruction. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  656.] 

3.  Watebs  and  Water  Codbses  <S=»171(1)— 
Obstruction  of  Surface  Waters— Right 
TO  Recover. 

Though  a  city  ordinance  required  property 
owners  to  drain  all  places  where  water  stands 
24  consecutive  hours  after  rain  ceases  or  to 
fill  such  places,  property  owners  may  recover 
damages  by  overflow  caused  by  construction  of 
railroad  embankment  if  the  water  did  not  stand 
on  their  land  until  after  such  construction. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §S  216,  217,  221, 
222.] 

Appeal  from  Circuit  Court,  Phlllipa  Coun- 
ty; W.  B.  Satterfleld,  Special  Judge. 

Action  by  J.  M.  Jackson  and  others  against 
the  Yazoo  &  Mississippi  Valley  Ballroad  Com- 
pany and  another.  Judgment  for  plaintifTs, 
and  defepdants  apiwal.    Aflirmed. 

Fink  &  DInnlng,"of  Helena,  for  appellants. 
P.  B.  Andrew  and  J.  G.  Burke,  both  of  Helena, 
for  appellees. 

HART,  J.  Appellees  sued  appellants  to 
recover  damages  alleged  to  have  been  sus- 


talned  by  the  appellants  negligently  raising 
their  roadbed,  which  changed  the  flow  of  the 
water  In  front  of  appellees'  premises  and 
cause  It  to  overflow  the  same.  Appellants 
denied  liability,  and. pleaded  the  statute  of 
limitations  in  bar  of  the  action. 

The  present  action  was  commenced  April 
20, 1916.  J.  M.  Jackson,  one  of  the  appellees, 
testified  that  he,  Lydla  Daggett,  and  Martha 
Green,  the  other  appellees,  each  owned  a  one- 
ninth  Interest  in  lots  1,  2,  S,  4,  and  5  on  the 
west  side  of  Natchez  street  between  Arkansas 
and  Missouri  streets;  that  there  is  a  one- 
story  brick  building  on  lot  1  and  two  frame 
store  buildings  on  lot  2,  and  six  frame  one- 
story  storehouses  on  lots  3,  4,  and  5;  that 
the  Louisville,  New  Orleans  &  Texas  Bail- 
road  Company  has  a  part  of  its  roadbed  oa 
Natchez  street  in  front  of  these  storehouses, 
and  that  the  Yazoo  &  Mississippi  Valley  Ball- 
road  C^ompany  has  leased  the  road  of  Its 
coappellant  and  operates  a  railroad  over  the 
same;  that  in  October,  1913,  they  raised  their 
roadbed  along  Natchez  street  in  front  of 
appellees'  storehouses  two  or  three  feet,  and 
also  obstructed  a  ditcfa  or  drain  which  had 
formerly  carried  ofC  the  water  on  the  west 
side  of  Natchez  street;  that  prior  to  the  rais- 
ing of  the  roadbed  the  waters  bad  never  over- 
flowed their  property  or  gotten  under  their 
houses;  that  the  ditch  or  drain  on  the  west 
side  of  the  street  had  been  sufficient  to  car- 
ry away  all  the  surface  water  which  flowed 
along  there;  that  since  the  raising  of  ap- 
pellants' roadbed  appellees'  storehouses  over- 
flow every  time  there  is  a  hard  rain;  and 
that  thereby  causes  water  to  stand  under  the 
floors  of  their  storehouses  nearly  all  the 
time.  The  city  engineer  of  the  city  of  Helena, 
Jn  which  this  property  is  situfited,  corrobo- 
rated the  testimony  of  Jackson  in  every  re- 
spect. Other  witnesses  placed  the  whole 
amount  of  damages  to  the  property  at  be- 
tween $9,000  and  $10,000. 

On  the  other  band,  evidence  adduced  by  ap- 
pellants tends  to  show  that  the  work  of  rais- 
ing the  roadl)ed  along  Natchez  street  In  front 
of  appellees'  storehouses  was  completed  In 
January,  1913;  that  the  only  work  done  In 
October,  1913,  was  raising  the  crossing  at 
Missouri  street;  and  that  this  tiad  no  effect 
whatever  in  causing  the  waters  to  flow  or 
accumulate  under  appellees'  storehouses.  It 
was  also  shown  that  In  raising  the  roadbed 
appellants  did  not  obstruct  the  ditch  or  drain- 
age on  the  west  side  of  Natchez  street,  and 
that  the  work  done  by  them  did  not  cause 
water  to  flow  or  accumulate  on  appellees' 
premises  after  every  hard  rain. 

The  Jury  returned  a  verdict  In  favor  of  ap- 
pellees in  the  sum  of  $3,000,  and  from  the 
Judgment  rendered  appellauta  proeecate  this 
appeal. 

J.  M.  Jackson  originally  instituted  an  ac- 
tion against  these  appellants  to  recover  dam- 
ages based  upon  this  same  cause  of  action.  On 
appeal  the  court  held  that  the  raising  of  the 
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embankment  along  Natcbee  street  In  front  of 
tbeae  baalness  bouses  was  a  permanent  In- 
jnrr  to  tbe  land,  and  tbat  tbe  wbole  dam- 
age could  not  be  recovered  by  one  of  the 
tenants  in  common.  In  other  words,  the 
court  held  tbat  in  case  of  a  tenancy  In  com- 
mon, where  there  Is  a  holding  in  severalty, 
each  .separate  owner  mnst  sue  for  his  share 
of  the  property  or  injury  thereto.  Louisville, 
N.  O.  &  Tex.  R.  Co.  T.  Jacl(son,  123  Ark.  1, 
184  S.  W.  450.  Lydia  Daggett  and  Martha 
Green  then  Joined' with  Jackson  in  Instituting 
the  present  suit  to  recover  the  damages  to 
tbeir  three-ninths  Interest  in  said  premises. 
There  was  a  sharp  conflict  in  the  testimony 
on  all  points.  The  witnesses  for  appellees 
testified  In  i)osltlve  terms  that  the  embank- 
ment along  Natchea  street  In  front  of  ap- 
pellees' storehouses  was  raised  In  October, 
iai3,  and  the  witnesses  for  appellants  were 
eqnally  positive  that  this  work  was  com- 
pleted in  January,  1913,  more  than  three 
years  before  this  suit  was  instituted.  The 
testimony  of  tbe  witnesses  for  appellees  also 
showed  that  when  appellants  raised  their 
roadbed  they  obstructed  the  ditch  or  drain 
in  front  of  the  storehouses  of  appellees  which 
bad  formerly  carried  oBf  all  the  surface  wa- 
ter on  the  west  side  of  Natchez  street,  and 
tbat  now  after  every  hard  rain  the  water 
flows  into  their  stores  and  accumulates  In-  the 
low  places  under  the  floors. 

On  the  other  hand,  witnesses  for  the  ap- 
pellants testified  that  no  ditch  or  drain  was 
obstructed  by  tbe  raising  of  the  roadbed 
along  Natchez  street,  and  that  the  storehous- 
es of  appellees  wer%  not  overflowed  by  the 
waters  from  Natchez  street  unless  the  gut- 
ters were  stopped  up;  that  when  the  gut- 
ters in  front  o^  the  houses  were  free  from 
obetmctions  no  water  flowed  over  the  side- 
walks and  into  the  bouses  of  appellees  aft- 
er every  liard  rain.  Some  testimony  was 
adduced  by  appellant  tending  to  show  that 
the  gnmnd  tn  the  alley  in  the  rear  of  the 
stores  waa  hli^er  than  the  floors  of  the 
storeC  and  that  water  flowed  from  there  Into 
the  honses. 

[1]  Tbe  amonnt  of  damages  recovered  by 
appellees  was  also  proved.  -  Tbe  Jury  were 
the  Judges  of  the  credibility  of  the  witnesfes, 
and  by  Its  verdict  settled  the  confilct  in  the 
testimony.  Under  the  settled  rules  of  this 
court  we  cannot  disturb  on  appeal  the  ver- 
dict of  a  Jury  where  there  is  substantial  evi- 
dence to  support  it 

[2]  Counsel  for  appellants  insist  that  the 
Judgment  should  be  reversed  because  the 
court  refused  to  give  Instruction  No.  2  asked 
by  appellants.  The  instruction  is  as  fol- 
lows: 

"Tbe  court  instructs  the  jury  that,  if  it  finds 
from  the  testimony  in  this  ease  that  the  plain- 
tiffs were  not  the  owners  of  the  property  men- 
tioned in  the  complaint  at  the  time  tbe  al- 
leged acts  of  negligence  were  committed  by  the 
defendant,  then  your  verdict  will  be  for  the  de- 
fendant." 


It  Is  true  on  the  former  appeal  tlie  court 
said  that  a  precisely  similar  Instruction  was 
correct,  and  that  tbe  court  erred  in  refusing 
to  give  it  While  the  court  refused  the  In- 
struction requested,  It  did  give  Instruction 
No.  4,  which  Is  as  follows: 

'"nie  court  instmeta  the  jary  that,  if  it  finds 
from  the  testimony  that  the  plaintiffs  were  the 
owners  of  the  property  mentioned  in  the  com- 
plaint at  the  time  of  the  commission  of  said  acts 
of  negligence  jointly  with  other  owners  as  ten- 
ants in  common,  then  you  will  find  for  the  plain- 
tiffs only  such  pro  rata  parts  of  the  damages 
sustained  by  the  property  through  the  negligent 
acts  of  the  defendants  as  their  interest  in  the 
property  bears  to  the  whole  interest  in  tlie  prop- 
erty." 

Tbe  instruction  given  limited  tbe  right  of 
appellees  to  recover  for  tbe  injury  done  to 
their  share  of  the  property.  It  is  well  set- 
tled that  the  court  is  not  required  to  multi- 
ply instructions  on  the  same  point,  and  the 
court  therefore  did  not  err  in  refusing  to 
give  Instruction  No.  2  as  requested  by  appel- 
lants. 

[3]  Again  It  Is  insisted  that  tbe  court  erred 
In  refusing  to  give  instruction  No.  15,  which 
is  as  follows: 

"The  court  instructs  the  jury  that  the  plain- 
tiffs are  not  entitled  to  recover  in  this  suit  any 
sum  that  they  might  be  required  to  expend  for 
tbe  purjKiee  of  filling  up  the  low  places  beneath 
their  buildings  in  such  manner  as  to  prevent 
water  from  standing  thereunder  and  becoming 
stagnant." 

There  was  introduced  in  evidence  an  or- 
dinance of  the  city  of  Helena  which  requires 
the  owners  of  all  lots  in  said  city  to  drain 
all  places  where  water  stands  for  24  consecu- 
tive hours  after  raining  has  ceased,  if  drain- 
age can  be  secured,  and,  If  not,  It  requires 
such  owners  to  fill  such  places  with  dry  clean 
earth. 

Counsel  for  appellants  Insist  that.  Inas- 
much as  a  material  part  of  the  damages 
recovered  In  the  present  action  was  the 
cost  of  filling  up  low  places  under  the  floors, 
appellees  should  be  precluded  from  recover- 
ing this  item  of  damages  on  account  of  the 
ordinance  Just  referred  to.  We  do  not  agree 
with  counsel  In  this  contention.  The  duty  of 
appellees  to  the  dty  of  Helena  under  tbat 
ordinance  was  a  collateral  matter,  and  had 
no  connection  with  the  damages  suffered  by 
them  on  account  of  appellants  raising  their 
roadbed. 

According  to  the  testimony  of  appellees,  no 
water  had  been  accustomed  to  flow  or  ac- 
cumulate on  their  lots  until  the  roadbed  In 
front  of  the  houses  was  raised  and  the  ditch 
obstructed.  If  this  act  on  the  part  of  appel- 
lants caused  water  to  stand  on  appellees' 
lots  for  more  than  24  hours  after  a  ruiufall, 
appellees  under  the  ordinance  would  either 
be  required  to  drain  this  water  from  their 
lots  or  to  fill  their  lots  up  so  that  the  water 
would  not  stand  there.  But,  because  appel- 
lees would  be  required  to  do  this  under  the 
police  power  of  the  dty,  such  act  affords  no 
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reason  for  releasing  appellants  from  liability 
to  appellees. 

It  follows  that  the  Judgment  will  be  af- 
firmed. 


ROBINSON  ▼.  GRBEN.    (No.  42.) 

(Supreme  Court  of  Arkansas.    June  U,  1917.) 

Deeds  ®=>211(3)—Feaud— Evidence. 

In  a  suit  to  cancel  a  deed  given  tp  plaintiff's 
former  wife  in  consideration  of  the  dismissal  of 
a  divorce  suit,  evidence  held  to  sustain  a  finding 
that  defendant  did  not  obtain  such  deed  by 
fraud  in  accepting  it,  living  with  plaintiS,  and 
subsequently  bringing  another  divorce  suit 
against  him. 

[f)d.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  644,  645.] 

Appeal  from  Crawford  Chancery  Court; 
W.  A.  Falconer,  Chancellor. 

Suit  by  Wesley  Robiusoa  against  Idella 
Green.  Decree  for  defendant,  and  plaintiff 
appeals.    Decree  affirmed. 

Sam  B.  Chew,  of  Van  Buren,  for  appellant. 

HUMPHREYS,  J.  Appellant  brought  suit 
against  appellee  in  the  Crawford  chancery 
court  on  April  29,  1916,  to  cancel  a  deed  ex- 
ecuted by  him  to  appellee  on  January  17, 
1912,  conveying'  lot  10,  block  76,  in  the  city 
of  Van  Buren,  Ark.  Appellant  alleged  that 
the  consideration  for  the  execution  of  said 
deed  was  an  agreement  on  the  part  of  ap- 
pellee to  dismiss  a  suit  for  divorce  and  ali- 
mony she  had  brought  against  him  in  the 
PulasM  chancery  court  prior  to  that  time, 
and  an  agreement  upon  her  part  to  return 
and  live  with  him  as  husband  and  wife,  and 
not  to  proceed  against  him  for  divorce  in  the 
courts.  Appellee  answered  that  the  consid- 
eration for  the  execution  of  said  deed  was  an 
agreement  upon  her  part  to  dismiss  the  suit 
for  divorce  and  alimony  then  i)endlu;7  in  the 
Pulaski  chancery  court,  but  denied  that  she 
agreed  not  to  proceed  against  him  for  di- 
vorce. The  chancellor  heard  the  cause  upon 
the  pleadings,  oral  and  record  evidence,  and 
dismissed  the  bill  for  want  of  equity.  From 
the  decree  dismissing  the  bill,  an  appeal  has 
been  prosecuted  to.  this  court,  and  is  before 
us  for  trial  de  novo. 

Appellant  testified  in  his  own  behalf  upon 
the  main  issue,  in  substance,  to  the  effect 
that  bis  wife  had  filed  suit  against  him  for 
divorce  and  alimony  in  the  Pulaski  chancery 
court  prior  to  January,  1912 ;  that  a  meeting 
was  brought  about  between  him  and  his  wife 
bF  Lillle  Handcock;  that  at  the  meeting  be 
was  iiersuaded  to  agree  to  make  bis  wife  a 
deed  to  lot  10  In  block  76  in  Van  Buren,  of 
the  value  of  $800  or  $900,  on  condition  that 
she  would  dismiss  the  suit  and  not  proceed 
against  him  again  for  divorce,  and  live  with 
him  as  his  wife;  that  she  dismissed  the  suit 
and  returned  to  him  and  lived  with  him  for 
a  while;  that  she  then  told  him  she  liad  pro- 


cured the  deed  in  order  to  "skin  him,"  and 
for  him  to  move  out  of  the  house;  that  he 
declined  to  move,  and  she  brought  salt  for, 
and  obtained  a  decree  of  divorce. 

LilUe  Handco(Ac  gave  testimony  In  corrobo- 
ration of  appellant's  evidence  in  regard  to 
the  consideration  for  the  deed. 

Appellee  testified  in  her  own  behalf  to  the 
effect  that  she  had  been  Induced  to  dismiss 
the  suit  for  divorce  and  alimony  in  Pulaski 
county  through  the  persuasion  of  Lillle 
Handcock  and  In  consideration  of  a  deed  to 
the  lot  in  question  and  a  promise  on  the  part 
of  her  husband  to  treat  ber  better  than  he 
had  in  the  past;  that  upon  the  execution  of 
the  deed,  she  dismissed  the  suit  and  returned 
to  her  huHband  and  lived  with  him  as  long 
as  she  could  bear  his  intolerable  treatment; 
that  on  account  of  his  disloyalty  and  mis- 
treatment, she  brought  suit  for,  and  procur- 
ed, a  decree  of  divorce  in  the  Crawford  chan- 
cery court  on  the  15th  day  of  December, 
1913;  that  her  husband  tried  to  get  her  to 
sign  n  paper  to  the  effect  that  she  would  not 
again  file  a  suit  for  divorce,  and  upon  her 
refusal,  he  tried  to  get  her  to  agree  for  such 
a  provision  to  be  incorporated  in  the  deed, 
and  that  she  declined  to  accept  a  deed  of 
that  kind. 

The  evidence  was  conflicting  whether  the 
one  or  the  other  paid  for  the  property,  made 
the  improvements,  and  paid  the  taxes  there- 
on. The  probabilities  are  that  the  projierty 
was  purchased  and  improved  with  the  Joint 
earnings  of.  the  parties. 

The  effect  of  the  chancellor's  decree  Is  that 
no  fraud  or  deceit  was'practlced  upon  appel- 
lant by  appellee  in  the  procurement  of  the 
deed  to  the  lot  in  question.  We  have  read 
the  whole  evidence  carefully,  and  our  con- 
clusion is  that  appellee  returned  to  her  hus- 
band and  made  an  honest  effort  to  live  with 
him.  She  cared  for  him  In  sickness  and  con- 
tributed largely  to  the  maintenance  ot  the 
home.  Her  entire  conduct,  alter  the  recon- 
ciliation, indicates  that  she  dlsmisEed  the 
suit  for  divorce  and  alimony  in  the  Tulaskl 
chancery  court  and  returned  to  her  husband 
in  good  faith.  The  fact  that  appellant  made 
no  defense  to  the  suit  brought  in  the  Craw- 
ford chancery  coturt  convinces  os  that  he  had 
given  his  wife  ample  cause  to  institute  the 
suit  Under  the  rule  laid  down  in  Ogden  ▼. 
Ogden,  60  Ark.  70,  28  S.  W.  796,  46  Am.  St. 
Rep.  151,  the  effect  of  the  deed  from  appel- 
lant to  appellee  was  to  convey  the  equitable 
estate  in  said  real  estate  to  appellee,  so  in 
order  to  obtain  a  cancellation  of  the  deed,  it 
must  appear  that  appellee  obtained  it  through 
fraud  and  deceit,  or  that  there  was  a  total 
failure  of  consideration.  The  chancellor 
found  against  appellant  on  these  points. 

Wo  cannot  say  from  the  whole  record  tliat 
the  finding  of  the  chancellM'  was  contrary  to 
a  clear  preponderance  of  the  evidence ;  there- 
fore the  decree  is  affirmed. 
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SPADRA  OBEEK  COAL  CO.  T.  OAI/LAHAN. 

(No.  56.) 
(SupreiiM  Ooort  of  Arfcanus.     June  18,  IfttT.) 

1.  Appeal  and  Ebbob  «=»1005(4)— Review— 
Verdict. 

The  qaeBtion  whether  a  Terdict  ii  clearly 
contrary  to  the  preposderance  of  the  evidence  ia 
for  the  trial  court,  and  a  verdict  will  not  be 
disturbed  on  appeal  if  supported  by  any  substan- 
tial legal  evidence. 

[Ed.  Note. — For  other  casca.  see  Appeal  and 
Error,  Gent.  Dig.  ii  3860-3876.  8850,] 

2.  New  Trial  «=3<i5— InsTrFyiciBNCr  o»  Bti- 
i)ENC*— Duty  of  Xbiai,  Coubt. 

Where  a  trial  court  on  motion  for  new  trial 
found  that  a  verdict  for  plaintiff  was  contrary 
to  the  preponderance  of  the  evidence  and  that 
the  damases  assessed  were  excessive,  it  was  the 
court's  duty  to  set  aside  the  verdict  aad  grant  a 
new  trial. 

[Kd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  !  130.] 

Appeal  from  Cirouit  Court,  Jobnson  Coun- 
ty;  A.  B.  Priddy,  Jvdge. 

Axrtlon  by  M.  H.  Callahan  agaluat  the 
Spadra  Creek  Coal  Company.  Jud^iuent  for 
plaintiff,  and  defendant  appeahi,     Bevereed. 

W.  B.  Atkinson,  of  Clarksville,  for  appel- 
lant. Patterson  &  McKennon,  of  Clark8>ille, 
for  appellee. 

HUMPHQKYS,  3.  Appdilee  instituted  ault 
in  the  Johnson  circuit  court  against  appel- 
lant to  recover  damages  for  au  Injury  receiv- 
ed on  the  Ttb  day  of  June,  1916,  while  work« 
Ing  in  the  coal  mine  of  appellant,  through 
the  alleged  negligence  of  appellant  in  falling 
to  provide  a  safe  place  to  work,  or  to  lnspe<^ 
the  working  place,  or  to  advise  and  warn  ap- 
pellee of  the  dangers  incident  to  tiie  per- 
formance of  tl«e  labors  he  was  directed  to  do^ 
Answer  was  filed,  denjing  all  the  material 
allegations  of  the  complatot  and  pleading,  as 
an  additional  defense,  contributory  negli- 
gence. The  cause  was  heard  upon  the  plead- 
ings, evidence,  and  tnstructioDs  of  tbe  court, 
upon  wldch  a  verdict  was  returned  by  the 
Jury,  for  $750  in  favor  of  appellee.  The  mo- 
tion for  new  trial  was  filed,  and  when  pre- 
sented the  trial  court  said: 

"My  opinion  is  that  the  plaintiff  did  not  prove 
the  liability  of  the  defendant  by  a  preponderance 
of  the  evidence;  nor  do  I  think  tbe  evidence  jus- 
tified the  amount  of  damages  returned.  But 
these  questions  were  submitted  to  tbe  jury,  and 
I  do  not  feel  disposed  to  interfere  with  the  ver- 
dict, and  I  therefore  overrule  the  motion." 

To  this  ruling  of  the  court,  the  appellant 
at  tbe  time  excepted,  and  asked  that  bis  ex- 
ceptions be  noted  of  record,  which  was  done. 
Judgment  was  entered  in  accordance  with 
the  verdict.  Proper  steps  were  bad  and  done 
preparatory  to  appeal,  and  an  appeal  has 
been  prosecuted  to  this  court. 

The  appeal  questions  the  sufficiency  of  the 
evidence  to  support  the  verdict,  and  the  au- 
thority of  the  court  to  overrule  the  motion 
for  new  trial  In  the  face  of  its  declaration 


to  tbe  effect  Qiat  appellee  .did  not  prove,  the 
liability  of  appellant  by  a  preponderance  of 
tbe  evidence,  and  that  tbe  amount  of  tbe 
damage  fixed  by  the  verdict  was  excessive. 

[1.  2]  This  court  is  committed  to  the  doe- 
trine  that  verdicts  will  not  be  disturbed  oo 
appeal  to  this  court,  if  supported  by  any  sub- 
stantial legal  evidence;  that  the  question  of 
whether  verdicts  are  (dearly  contrary  to  the 
preponderance  of  tbe  evid^ice  is  one  for  the 
trial  court;  and  that  it  is  tbe  bounden  duty 
of  tbe  trial  court  to  set  aside  verdicts  when 
contrary  to  the  weight  of  the  evidence. 

This  case  Is  ruled  by  tbe  case  of  Twist  v. 
Mullinix,  190  6.  W.  851. 

For  the  error  indicated,  ,the  Judgment  is 
reversed. 


TURNER  V.  STATE.     (No.  51.) 
(Supreme  Court  of  Arkansas.    June  18,  1917.) 

1.  IHTOXICAWHO      LlQUOBS     .€=»236(1)— ILLE- 
GAL Sales— ScFPiciENOT  of  Evidence. 

H\'idence  heJd  siifficieut  to  sustain  a  convic- 
tion of  selling  intoxicating  cider;  tbe  credibility 
of  witnesses  being  for  the  jury. 

[Ed.  Note. — For  other  cases,  SM  Intozleating 
Liquors,  Cent  Dik.  {  800.] 

2.  Criwinal    IiAw    i»=>202(S)— FoBKBB    Ac- 
quittal— ^Identity  of  Offenses. 

Though  on  prosecution  for  sale  of  intoxicat- 
ing cider  to  M.,  others,  on  the  issue  of  the  cider 
being  intoxicating,  testified  to  sales  to  them  of 
intoxicating  cider,  the  acquittal  is  not  available 
on  subsequent  prosecotion  for  sale  to  them. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  397.] 

3.  Criminal    Law    *=>957(1)— New    Tbiai>- 
Verdict— Impeachment  by  Juror.  • 

A  verdict  may  not  be  impeached  by  affidavit 
of  a  juror,  or  his  statements  made  after  the 
trial. 

[Ed.  Note.-.-For  other  cases,  see  Criminal 
l4iw.  Cent.  Mg.  $  2302.] 

Ai^jeal  from  Circuit  Court,  Lonoke  Coun- 
ty;  Tbos.  C.  Trimble,  Judge. 

Charley  Turner  was  convicted,  and  aweals. 
Affirmed. 

T.  C.  Trimble,  Jr.,  Boss  WUllams,  J.  B. 
B«ed,  and  Geo.  M.  Chapline,  all  of  Lonoke, 
for  appellant  Jno.  D.  Arbuckie,  Atty.  Gen., 
and  T.  W.  Campbell,  Asst  Atty.  Gen.,  for  the 
State. 

HART,  J.  On  the  10th  day  of  February, 
1917,  the  grand  jury  of  Lonoke  county  re- 
turned an  Indictment  against  Charley  Turner 
for  unlawfully  and  feloniously  selling  cider 
containing  alcoholic  and  intoxicating  liq- 
uors. He  was  tried  before  a  jury  and  con- 
victed, his  punishment  being  fixed  by  tbe 
jury  at  a  period  of  one  year  in  tbe  state 
penitentiary.     Tbe  case  is  here  on  appeal. 

[1]  Tbe  testimony  on  the  part  of  tbe  state 
tended  to  show  that  the  sheriff  of  Lonoke 
county,  went  to  the  place  of  business  of  the 
defendant  in  December,  1916,  in  Lonoke 
county,  Ark.,  and  bought  from  bim  two  quarts 
of  dder,  paying  therefor  the  sum  of  50  cents. 
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He  took  these  bottles  of  cider  to  Little  Eock 
to  a  chemist  to  be  analyzed.  The  chemist 
testified  that  one  of  the  bottles  contained 
7.8  per  cent  alcohol  and  the  other  6  per  cent 
alcohol,  that  the  average  beer  contained 
3  per  cent  of  alcohol,  and  that  a  beverage 
containing  that  amount  of  alcohol  was  con- 
sidered intoxicating.  Several  other  witnesses 
testified  that  they  had  purchased  elder  from 
the  defendant  at  his  store  In  Lonoke  county. 
Ark.,  during  the  latter  part  of  the  summer 
and  during  the  fall  of  1916;  that  they 
drank  the  cider  and  It  made  them  drunlc.  On 
the  other  hand,  the  defendant  denied  having 
sold -any  cider  that  contained  alcohol,  and 
stated  Qiat  the  persons  who  got  drunk  had 
purchased  cider  from  him  and  mixed  with  it 
alcohol  they  had  obtained  elsewhere.  Other 
witnesses  were  introduced  by  the  defendant 
whose  testimony  tended  to  corroborate  his 
statements  and  to  show  that  he  had  not  been 
engaged  in  the  sale  of  dder  which  contained 
any  appreciable  amount  of  alcohol.  The  Jury 
were  the  Judges  of  the  credibility  of  the 
witnesses,  and  the  testlmcxiy  for  the  state 
was  legally  sufBclent  to  warrant  the  verdict 
[2]  It  is  next  contended  by  counsel  for 
the  defendant  that  the  court  erred  in  over- 
ruling his  plea  of  former  acqulttaL  The  de- 
fendant offered  In  evidence  to  sustain  his 
plea  of  former  acquittal  the  following  agreed 
statement  of  facts :  On  the  9th  day  of  Feb- 
ruary, 1917,  the  grand  Jury  of  Lonoke  coun- 
ty returned  in  open  court  an  Indictment 
against  the  defendant,  in  which  It  is  charged 
(that  in  October,  1916,  he  was  guilty  of  sell- 
ing <xie  quart  of  alcohol  and  intoxicating  liq- 
uors; that  upon  this  Indictment  the  name 
of  M.  A.  Marshall  appeared  as  a  witness; 
that  on  the  10th  day  of  February,  1917,  the 
grand  Jury  returned  an  indictment  against 
him  for  selling  intoxicating  liquors,  and  that 
M.  Phelps  and  "Preacher  Evans"  were  named 
as  witnesses;  that  on  the  27th  day  of  Feb- 
ruary, 1917,  the  defendant  was  tried  under 
Indictment  numbered  1750,  being  the  Indict- 
ment returned  on  the  9th  day  of  February, 
1917,  and  was  acquitted ;  that  the  prosecut- 
ing attorney  elected  to  prosecute  him  on  the 
said  charge  upon  a  sale  made  to  M.  A.  Mar- 
shall ;  that  the  state  was  permitted  to  prove 
the  sale  of  dder  by  the  defendant  to  other 
persons  than  M.  A.  Marshall,  and  that  the 
dder  sold  to  them  contained  alcohol  in  suffi- 
cient quantities  to  make  it  intoxicating; 
that  the  Jury  were  told  under  the  instructions 
of  the  court  that  it  could  not  convict  the  de- 
fendant of  any  other  offense  except  the  sale 
to  M.  A.  Marshall,  and  that  the  testimony  of 
the  other  sales  should  be  considered  simply 
as  a  circumstance  to  show  whether  or  not 
the  dder  sold  to  M.  A.  Marshall  was  Intox- 
icating or  contained  alcohol,  and  as  to  wheth- 
er or  not  he  was  selling  elder  which  was  in- 
toxicating; that  the  defendant  had  objected 
at  that  trial  to  the  evidence  on  the  part  of  the 
state  showing  the  sale  to  other  parties  except 


M.  A.  Marshall.  The  court  refused  to  ,allow 
the  defendant  to  Introduce  his  plea  of  former 
acquittal  In  evidence  before  the  Jury.  The 
defendant  duly  saved  hia  exceptions  to  tbe 
ruling  of  the  court  The  court  did  not  err 
in  Its  ruling  in  this  regard.  It  is  tme 
the  state,  having  elected  to  prosecute  the 
defendant  for  selling  to  M.  A.  Marshall, 
could  not,  under  that  indictment,  prosecute 
him  fbr  selling  to  any  other  person.  It  could 
not  prove  that  he  had  made  sales  to  other 
persons  In  aid  of^lts  proof  that  the  defendant 
was  guilty  of  selling  to  M.  A.  Marshall,  an 
oflTense  for  which  he  was  being  prosecuted. 
The  court,  however,  did  not  admit  the  evi- 
dence of  sales  to  other  persons  for  either  of 
these  objects,  but  solely  for  the  purpose  of 
showing  that  the  dder  sold  to  the  witnesses 
was  the  same  kind  of  dder  that  was  sold  to 
M.  A.  Marshall  and  would  produce  intoxica- 
tion. It  was  a  disputed  question  of  fact  as 
to  whether  the  cider  sold  to  M.  A.  Marshall 
was  intoxicating  and  it  was  admissible  as 
tending  to  show  that  it  was  intoxicating  und 
to  show  that  other  dder  bought  at  the  same 
place  produced  intoxication  upon  those  who 
drank  it  Devlne  v.  Commonwealth,  107  Va. 
860,  60  S.  E.  37,  18  Ann.  Gas.  361.  It  may  be 
stated  here  that  it  .would  perhaps  have  been 
better  to  have  asked  such  witnesses  what  ef- 
fect the  dder  had  upon  them  without  prov- 
ing that  the  accused  had  sold  it  to  them.  The 
agreed  statement  of  facts,  however,  shows 
that  the  prosecution  of  the  defendant  in  that 
case  was  for  selling  dder  containing  alcohol 
or  Intoxicating  liquors  to  M.  A.  Marshall, 
and  that  his  sales  to  other  persons  was  not 
an  issue  in  that  case.  Hence  the  defendant's 
plea  of  former  acquittal  in  that  case  could 
not  have  availed  him-  as  a  defense  to  the 
prosecution  In  the  present  case.  A  plea  of 
former  acquittal  will  not  be  sustained,  unless 
it  affirmatively  appears  that  the  prosecution 
in  the  case  where  the.  plea  is  interposed  is  for 
the  same  offense  as  that  for  whldi  the  de- 
fendant has  already  been  acquitted.  Evans 
V.  State,  S4  Ark.  227,  16  S.  W.  360;  State 
V.  Blahut,  48  Ark.  34,  2  S.  W.  100. 

[3]  The  next  contention  of  counsel  for  de- 
fendant Is  that  the  court  erred  in  giving  an 
additional  Instruction  to  one  of  the  Jurors 
privately.  Owen  Dansby,  one  of  the  Jurors, 
made  an  affidavit  that  after  the  Jury  bad  re- 
turned into  court  and  reported  that  they  were 
unable  to  agree  on  the  verdict  he  stepped  np 
to  the  presiding  Judge  and  in  a  low  tone  of 
voice  asked  If  they  could  give  the  defendant 
a  lighter  punishment  in  case  the  Jury  re- 
turned a  verdict  of  guilty;  that  the  court 
remarked  that  this  could  not  be  done;  that 
the  least  punishment  was  tor  one  year,  and 
that  if  the  Jury  should  convict  the  defendant 
his  case  would  be  In  the  hands  of  the  Gov- 
ernor. 

In  regard  to  this  alleged  error  it  Is  only 
necessary  to  say  that  it  is  well  settled  In 
this  state  that  the  affidavit  of  a  juror  or 
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evidence  of  statementa  made  after  the  trial 
by  Juror  is  not  competent  to  Impeach  a  ver- 
dict In  which  he  has  Joined.  Capps  v.  State, 
109  Ark.  193,  159  S.  W.  193.  46  L.  B.  A.  (N. 
S.)  741,  Ann.  Cas.  1915C,  957,  BJ.  O.  Bamett 
Bros.  V.  Western  Assurance  Co.,  191  S.  W. 
226,  and  Belli  v.  Interstate  Business  Men's 
Accident  Ass'n  of  Des  Moines,  Iowa,  192  S. 
W,  216. 

It  follows  that  the  Judgment  must  be  af- 
flrzned. 


MOOBB  y.  HOIiMAN  REAL  ESTATE  CO. 

(No..  64.) 

(Supreme  C!oart  of  Arkansas.     June  18,  1917. 

Dissenting  Opinion,  June  25,  1917.) 

1.  Brokers  <S=»66(3)  —  CJompensation  —  "In- 
formation." 

Under  a  broker's  contract  entitling  Wm  to 
commisfflon  for  selling  during  a  stated  period, 
"no  matter  by  whom,  or  after  above  period,  on 
information  secured  through"  the  broker,  the 
owner  was  liable  for  such  commission,  where 
he  sold  the  property  after  the  expiration  of  the 
period  to  one  who  learned  of  his  ownership  from 
.such  broker  during  the  period,  although  the 
purchaser  refused  to  purchase  during  the  period, 
and  the  broker  was  not  the  procuring  cause  of 
the  sale,  and  the  owner  would  not  have  sold 
to  such  purchaser  had  he  thought  the  broker 
was  entitled  to  commission ;  for  the  word  "in- 
formation" as  used  in  such  contract  does  not 
mean  that  the  broker  must  necessarily  be  the 
procuring  cause  of  the  sale. 

rEd.  Note.— For  other  cases,  see  Broken,  Cent 
EHg.  if  86-89. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  luformation.] 

2.  Bbokkrs    ®=»56(3) — Commissio.n— Rkason- 
ABLB  Time. 

Where  broker's  contract  entitled  him  to  com- 
mission if  the  property  were  sold  even  after  the 
period  stated  for  selling,  on  information  secured 
through  him,  he  was  entitled  to  commission 
whore  the  owner  sold  through  such  information 
within  two  months  after  the  expiration  of  such 
period ;    this  being  within  a  reasonable  time. 

[Bd.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  U  86-89.] 

McGullocb,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  PulasM  Coun- 
ty ;    G.  W.  Hendricks,  Judge. 

Action  by  the  Holman  Real  EJstate  Com- 
pany against  A.  L.  Moore.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Harry  H.  Myers,  of  Little  Rock,  for  ap- 
pellant. Carmlchael,  Brooks  &  Rector,  of 
Little  Bock,  for  appellee. 

SMITH,  J.  Appellee  is  a  corporation  en- 
gaged In  the  real  estate  business  in  the  city 
of  Uttle  Bock,  and  entered  Into  a  contract 
wltli  appellant,  whereby  it  undertook  to  sell 
for'  him  a  house  and  lot  for  a  commission  of 
5  per  cent.  The  contract  was  dated  August 
7, 1915,  and  gave  appellee  an  exclusive  agency 
for  a  period  of  three  months,  and  contained 
the  following  provision: 

"And  if  the  said  property  be  s(dd  or  other* 
wise  disposed  of  during  the  alwve  period,  no 
matter  by  whom,  or  after  above  period,  on  in- 


formation secured  through  this  agency,  I  agree 
to  pay  to  said  Holman  Beal  Estate  Company 
a  commission  of  Bve  per  cent,  on  the  gross 
amount  of  the  sale." 

The  property  was  listed  with  appellee  to 
be  sold  for  $6,500,  but  appellee  was  unable 
to  effect  a  sale  at  that  price.  During  the 
existence  of  the  agency,  a  Mr.  Pones,  repre- 
senting appellee,  showed  the  property  to  a 
Mr.  Gay,  who  expressed  himself  as  pleased 
with  the  property,  but  who  declined  to  pay 
the  price  asked.  Fones  saw  Gay  several 
times  In  regard  to  the  property  and,  through 
correspondence  with  appellant,  who  lived  In 
Memphis,  Tenn.,  attempted,  without  success, 
to  get  the  owner  and  prospective  purchaser 
together  on  mutually  acceptable  terms.  Aft- 
er the  expiration  of  the  agency,  Fones  told 
appellant  that  Gay  was  pleased  with  the 
property,  and  would  buy  it  if  he  could  get 
Gay  in  the  house  as  a  tenant.  Appellant  saw 
Gay,  but  failed  to  rent  him  the  property,  as 
Gay  wanted  certain  improvements  which  ap- 
Ijellant  declined  to  make.  Negotiations,  how- 
ever, between  appellant  and  Gay  continued, 
and  finally  terminated  in  a  contract  for  the 
sale  of  the  property  at  the  price  of  $6,100,  for 
the  payment  of  which  sum  a  long  period  of 
time  was  griven. 

Appellant  testified  that  he  had  acted  in 
good  faith,  and  had  made  no  attempt  to 
sell  the  property  until  after  the  expiration 
of  the  agency  contract,  and  that  he  would  not 
have  sold  the  property  to  Gay  had  he  known 
that  appellee  intended  to  claim  or  was  en- 
titled to  a  commission,  and  he  testified  that 
appellee  was  not  the  procuring  cause.  Gay 
gave  substantially  the  same  testimony,  stat- 
ing, in  eflfect,  that  the  sale  was  brought  about 
through  the  efforts  of  appellant  after  the 
expiration  of  thei  agency  contract.  Gay  tes- 
tified, however,  that  he  did  not  know  any- 
thing about  the  property  until  it  was  shown 
him  by  Fones,  and  he  admitted  that  he  ol>- 
tained  his  information  as  to  who  owned  the 
property,  and  that  it  was  for  sale  from  Mr. 
Fones  while  representing  appellee.  This  tes- 
timony was  undisputed,  and  it  is  also  undis- 
puted that  apjjellant  obtained  from  appel- 
lee the  information  which  put  him  in  com- 
munication with  Gay,  and  upon  this  testi- 
mony the  court  directed  a  verdict  in  appel- 
lee's favor  for  the  amount  of  the  commission 
sued  for.  The  correctness  of  this  action  de- 
pends upon  the  interpretation  of  the  clause 
of  the  contract  set  out  above. 

Appellant  asked  Instructions  which  declar- 
ed the  law  in  conformity  with  his  construcr 
tlon  of  the  contract.  In  these  instructions 
the  Jury  was  told  that  the  contract  fixed  the 
time  within  which  the  sale  was  to  be  made, 
and  that  time  was  of  the  essence  of'  the 
contract,  and  the  broker  was  not  entitled 
to  his  commissions  unless  he  produced  a  pur- 
chaser who  was  ready,  willing,  and  able  to 
buy  on  the  terms  and  at  the  price  agreed  up- 
on and  within  the  three  months.    Another  in- 
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structlon  told  the  jury  there  could  he  no  re- 
covery unless  appellee  was  the  procuring 
cause  of  the  sale.  Other  InstrucUons  told 
the  Jury  that,  If  a  broker  attempts,  unsuccess- 
fully, to  effect  a  sale,  and  his  proposed  pur- 
chaser abandons  the  Idea  of  buying,  and  the 
agent  stox)8  his  negotiations,  and  the  proposed 
purchaser  Is  afterwards  Induced  to  buy  by 
the  principal,  without  in. any  way  being  in- 
fluenced by  the  broker,  the  latter  is  not  en- 
titled to  any  commission. 

Appellant  cites  numerous  cases  announcing 
the  law  as  stated.  But  in  none  of  them  was 
there  a  contract  containing  a  provision  like 
the  one  set  out  above.  Appellant's  brief  elab- 
orates the  necessity  of  a  finding  that  appel- 
lee was  the  procuring  cause,  and  insists  that 
this  question  ^ould  hare  been  submitted  to 
the  Jury.  Such,  indeed,  would  be  the  law 
imder  the  testimony  of  appellant  but  for  the 
recitals  of  the  contract  set  out  above. 

[1]  This  contract  says  nothing  about  pro- 
curing cause,  and  was  evidently  drawn  with 
the  intention  of  eliminating  that  question  in 
the  event  an  issue  arose  between  the  agent 
and  the  owner  over  a  claim  of  commissions. 
The  coDtract  provides  that,  if  the  property 
is  sold  or  otherwise  disposed  of,  no  matter 
by  whom,  on  information  procured  through 
the  agency,  a  commission  of  5  per  cent  shall 
be  paid.  We  think  no  error  was  committed 
in  refusing  to  submit  to  the  Jury  the  question 
whether  appellee  was  the  procuring  cause  or 
not,  for,  as  stated,  the  proof  is  undisputed 
that  appellant  obtained  the  knowledge  that 
Oay  had  looked  at  the  property  end  had 
made  an  offer  for  it,  from  appellee,  and  this 
information  put  the  owner  and  purchaser  in 
communication  with  each  other  and  opened 
up  the  negotiations  which  finally  led  to  the 
sale. 

"Information"  is  defined  in  Webster's  New 
International  Dictionary  as  follows: 

"1.  Act  or  procesa  of  informing;  as:  endow- 
ment with  form ;  inspiration  or  animation ; 
training  or  discipline ;  m  modern  use,  esp.,  com- 
munication or  reception  of  knowledge  or  intelli- 
gence ;    instruction. 

"2.  That  which  is  received  or  obtained  through 
information;  specif,  a.  Knowledge  communicat- 
ed by  others  or  obtained  by  personal  stady  and 
investigation ;  intelligence ;  knowledge  derived 
from  reading,  observation  or  instruction,  b. 
Knowledge  of  a  special  event,  situation,  or  the 
like;   news;   advices;    intelligence." 

And  the  Century  Dictionary  definition  la 
as  follows: 

"Knowledge  communicated  or  received;  par- 
ticular intelligence  or  report;  news;  notice," 
etc. 

Under  these  definitions  we  think  the  un- 
disputed proofs  shows  that  the  sale  was 
made .  on  information  received  through  the 
agency. 

[2]  It  is  also  finally  insisted  that  a  sale 
would  have  to  be  made  within  a  reasonable 
time  on  this  Information,  in  the  absence  of 
bad  faith  on  the  part  of  the  owner,  to  make 
the  owner  liable.  If  this  be  conceded,  we 
think  It  may  be  said,  oa  a  matter  of  law. 


I  that  the  sale  was  ooade  within  a  reasonable 
I  time,  as  the  sale  was  peorfected  within  two 
I  months  after  the  expiration  of  the  contract. 
Bodlne  v.  Penn  Lumber  Co.,  194  S.  W.  226. 
I     Appellant's  statement  that  he  would  not 
have  sold  the  property  at  the  price  and  upon 
the  terms  upon  which  he  did  sell  it  had  he 
known  that  a  commission  would  be  claimed 
cannot   avail   him    anything.     His    contract 
was  In  writing,  and  no  cont«itton  is  made 
that  It  was  procured  by  fraud,  and  hla  lia- 
bility under  the  contract  d^ends  upon  the 
construction  of  the  language  there  employed. 
We  think  the  court  properly  construed  this 
language,  and  its  actton  Is  directing  a  rer- 
dict  is  afiirmed. 


Mcculloch,  C.  X  (dissenting).  I  think 
the  contract  ought  to  be  construed  to  mean 
that  appellee  la  entitled  to  a  commission  if 
the  property  had  been  sold  by  any  one  dur- 
ing the  three-month  period  of  the  exclusive 
agency,  or  thereafter,  if  sold  on  information 
secured  by  appellee  sufficient  to  constitute 
the  moving  cause  of  the  sale,  and  that  the 
case  ought  to  have  been  submitted  to  tlie 
Jury  on  the  conflicting  testimony.  Appel- 
lant and  Gay  testifled  that  the  interviews 
with  Ftones,  appellee's  agent,  had  nothing  to 
do  with  bringing  about  the  sale,  and  the 
Jury  could  have  found  that  the  sate  resulted 
wholly  from  othur  and  independent  causes. 

It  was  error  to  take  the  case  away  from 
the  Jnry  by  a  peremptory  Instmetlon.  Un- 
less the  words  "on  Information,"  used  In  the 
contract,  be  construed  to  mean  information 
which  operates  as  the  procuring  cause  of 
the  sale,  or  contributed  thereto,  then  it  Is 
impossible  to  say  what  It  does  mean,  as  the 
other  language  of  the  contract  furnishes  no 
guide.  It  is  easy  to  get  the  dictionary  mean- 
ing of  the  word  "information,"  but  what  kind 
of  information  is  it  that  the  contract  refers 
to?  Surely  not  information  that  contributed 
nothing  towards  procuring  the  sale.  The 
parties  were  contracting  about  a  sale  of  the 
property  and  tlie  payment  to  appellee  of  a 
conunisslon,  not  as  a  gratuity,  but  as  com- 
pensation for  Us  efforts  in  procuring  a  sale. 
Therefore  the  words  used  are  fairly  auacepti- 
ble  only  to  the  interi>retatlon  that  am>ellee 
was  to  be  entitled  to  a  commission  on  a  sale 
made  after  the  expiration  of  the  three-month 
period  on  condition  that  its  efforts  contribut- 
ed to  a  procurement  of  the  sale.  The  con- 
tract Is  an  unusual  one,  a  very  harsh  and 
unjust  one,  if  given  the  Interpretation  placed 
on  It  by  the  majority.  It  even  provided  that 
if  appellant  desired  to  withdraw  his  prop- 
erty from  the  market  during  the  three-month 
period  he  must  give  appellee  30  days'  notice 
and  pay  full  comwlralons  as  if  the  sale  had 
been  made.  When  a  party  secures  a  contract 
so  harsh  and  burdensome,  in  language  of  his 
own  selection,  he  ongbt  to  be  held  to  a  very 
strict  interpretation  so  that  he  can  receive 
only  such  benefit  as  Is  plainly  conferred  un- 
der the  ooutraciL    He  ought  not  to  be  givea 
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"^metblng  for  nothing,"  nnle38  It  is  plainly 
aet  f ortli  in  tlie  contract 

It  ia  said  that  to  construe  the  words  "on 
information"  to  mean  only  Information  which 
constitutea  the  moving  cause  of  the  sale,  the 
words  would  add  nothing  to  the  effect,  for 
tile  reason  that  the  contract  meant  that  any- 
way, without  adding  those  words.  I  do  not 
think  so;  what  the  framer  of  the  contract 
wanted  to  clearly  express  was  prindpally 
that  appellee  ^ould  be  entitled  to  a  conunis-^ 
slon  If  the  property  be  sold  within  three' 
months;  and,  tf  that  had  been  written  into 
the  clause  now  under  consideration,  and 
nothing  more,  appellee  wonld  not  hare  been 
entitled  to  a  commission  on  a  sale  made 
thereafter.  So,  in  order  to  protect  the  right 
of  appellee  to  a  commission  on  a  sale  made 
after  the  expiration  of  three  months,  which 
resulted  from  the  efforts  of  his  agents,  this 
clause  was  put  in;  that  was  the  effect  we 
ought  to  give  to  it,  and  nothing  more.  We 
ought  not  to  give  It  the  interpretation  which 
renders  the  contract  burdensome  and  un- 
Jnst  unless  the  plain  language  used  compels 
that  conclu^on.  The  testimony  adduced  by 
appellee  tended  to  show  that  the  efforts  of 
its  agents  brought  about  the  sale,  and  that 
he  was  jnstly  entitled  to  a  commission.  If 
the  case  had  been  properly  snbmitted  to  the 
jnry,  a  verdict  in  appellee's  favor  sliould 
not  be  disturbed. 


against  the  Dlerks  Laml>er  &  Coal  Oompany. 
Judgment  for  defendant  dismissing  the  com- 
plaint for  want  of  equity,  and  plaintiffs  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions to  grant  relief  prayed  for  in  the  com- 
plaint 

Appellants,  who  are  the  widow  and  heirs 
at  law  of  James  Smith,  deceased.  Instituted 
this  action  In  the  chancery  court  against 
Dlerks  Liunber  &  Coal  Company  to  cancel  a 
timber  'deed  executed  to  it  by  James  Smith. 
On  the  8th  day  of  March,  1900,  James  Smith 
executed  to  the  Dlerks  Lumber  &  Coal  Com- 
pany a  deed  to  all  the  merchantable  timber 
on  120  acres  of  lan'd-  owned  by  him  In  How- 
ard county.  Ark.  The  deed  provided  that  the 
timber  might  be  cut  and  removed  from  the 
lands  at  the  convenience  of  the  Dlerks  Lum- 
ber &  Coal  Oompany.  At  the  time  of  the  ex- 
ecution of  the  deed,  the  Dlerks  Lumber  & 
Coal  Company  owned  a  large  mill  at  De 
Queen,  Ark.,  with  a  tramroa'd  extending  out 
Into  the  woods"  for  a  distance  of  about  30 
miles.  The  timber  in  question  was  situated 
a  little  beyond  the  end  of  the  tramroad.  In 
May,  1908,  the  defendants'  mill  at  De  Queen 
was  destroyed  by  fire,  and  has  never  been 
rebuilt  At  the  time  the  mill  was  destroyed, 
the  tramroad  bad  been  extended  from  the 
west  to  within  250  yards  of  the  land  in  ques- 
tion, and  according  to  the  testimony  of  the 
officers  of  the  lumber  company  the  timber 
would  have  been  cut  and  removed  from  the 
land  within  60  days  if  the  fire  had  not  occur- 
red. They  also  testified  that  they  had  not 
rebnilt  the  mill  owing  to  a  decline  in  the 
price  of  lumber,  which  occurred  soon  after 
the  mill  was  destroyed  by  fire,  and  to  the  fur- 
ther fact  that  they  had  not  been  financially 
able  to  secure  the  funds  to  rebuild  the  plant, 
and  that  it  would  soon  again  be  in  operation, 
and  that  the  timber  wonld  be  removed.  Tbe 
court  found  In  favor  of  the  defendant  com- 
pany, and  the  complaint  of  the  plaintiffs  was 
dismissed  for  want  of  equity.  The  case  is 
here  on  appeal. 

Appellants,  pro  8&  D.  B.  Sain,  of  Nash- 
ville, for  appellee. 

HABT,  J.  (after  stating  the  facts  as  above). 
The  first  question  raised  by  the  appeal  is 
the  construction  to  be  given  to  the  timber 
dbed  in  question.  It  will  be  remembered  that 
the  deed  contains  a  clause  that  the  company 
may  cut  and  remove  the  timber  at  its  con- 
venience. 

[1]  In  the  case  of  Fletcher  v.  Lyon,  93  Ark. 
5,  123  S.  W.  801,  the  court  held  that  a  timber 
deed  wlilch  conveys  "all  timber,  standing  or 
fallen,  with  the  right  to  cut  and  remove 
same  at  any  time,"  contemplates  that  the 
timber  should  be  removed-  within  a  reason- 
able time  and  without  unreasonable  delay. 
That  case  is  controlling  here,  and  we  hold 
that  it  was  the  duty  of  the  company  under 
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(Supreme  Court  of  Arkansas.    May  28,  1917.) 

1  Loos  AND  LOOOINO  ie=»3(ll)— CJONVETAWCB 
or  TnCBEB  —  CONSTBITCnOR  —  Rbabonabui 

Tnn. 
Where  a  timber  deed  provided  that  the  gran- 
tee might  cut  and  remove  the  timber  at  its  con- 
venience, it  was  the  duty  of  the  grantee  to  cot 
and  remove  the  timber  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Cent  Dig.  J  9-] 

2.  Logs  and  Logoino  «=»3(7)— Convetanob 
or  Standing  Timbeb—Contbacts— Execu- 
tion roB  Nonpekformance. 

The  fact  that  the  grantee  in  a  timber  deed 
coald  not  proenre  mcmey  with  which  to  rebuild 
its  miU  destroyed  by  fire,  or  that  soon  after  the 
fire  occurred  there  was  a  fall  in  the  price  of 
Inmber,  and  it  has  not  since  been  profitable  to 
operate  a  mill,  constitnted  no  ezcnse  for  nonper- 
fonnance  of  the  contract  on  the  part  of  the 
grantee  to  remove  the  timber. 

[EM.   Note. — For  other  cases,  see   Logs  and 
Logging.  Cent  Dig.  {  9.] 

3.  Logs  and  Looqino  <S=»3(11)— Convkyancis 
OF  Standing  Timber— Reasonable  Time. 

Where  a  timber  deed  provided  that  timber 
might  be  cut  and  removed  at  the  convenience  of 
the  grantee,  8  years  was  an  unreasonable  time 
for  performance  by  the  grantee. 

[Ed.    Note. — ^For  other  cases,   see  Logs  and 
Logging,  Cent  Dig.  {  9.1 

Appeal  from  HowaiM  CThancery  Court;  Jas. 
D.  Shaver,  Chancellor. 
Suit    by    Urs.    Ellen   Smith    and   others 
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the  deed  In  qnesdon  to  cut  and  remove  the 
timber  within  a  reasonable  time. 

[2]  The  mill  plant  of  the  company  was  de- 
stroyed by  fire  In  May,  1908.  According  to 
the  testimony  of  the  ofScers  of  the  company, 
It  bad  extended  Its  tramroad  to  within  250 
yards  of  the  land  in  question,  and  the  timber 
would  have  been  cut  and  removed  from  it 
within  60  days  if  the  Are  had  not  occurred. 
The  present  action  was  commenced  on  April 
11,  1916,  and  at  that  time  the  company  had 
not  rebuilt  its  mill.  The  delay  is  accounted 
for  by  the  officers  of  the  company  on  the 
ground  that  the  company  could  not  procure 
money  with  which  to  rebuild  the  mill  on  ac- 
count of  its  size  and  cost,  and  from  the  fur- 
ther fact  that  soon  after  the  Are  occurred 
there  was  a  fall  in  the  price  of  lumber,  and 
it  has  not  since  been  profitable  to  operate  a 
mill.  These  matters  constituted  no  excuse 
for  the  nonjmrformance  of  the  contract  on 
the  part  of  the  company. 

In  Ingham  Lumber  Co.  v.  Ingersoll,  93 
Ark.  44T.  125  S.  W.  139,  20  Ann.  Gas.  1002, 
the  court  held  that  a  party  to  a  contract  may 
not  excuse  his  failure  to  perform  It  by  show- 
ing the  stringency  of  the  money  market 
where  the  contract  did  not  provide  for  a 
release  in  such  a  contingency.  Again  In  New- 
ton V.  Warren  Vehicle  Stock  Co.,  116  Ark. 
393,  173  S.  W.  819,  the  court  held  that  where 
a  company  contracted  to  purchase  and  re- 
move timber  within  a  certain  time,  the  fact 
that  misfortune  overtook  it  will  not  excuse 
it  from  liability  for  a  breach  of  the  contract 
In  the  case  of  Heflin  v.  Bingham,  56  Ala. 
.566,  28  Am.  Rep.  776,  in  discussing  a  precise- 
ly similar  question,  the  court  said: 

"The  accident  of  a  failing  market,  or  undue  de- 
lay in  rebuilding  the  mill  after  its  destruction; 
these,  and  similar  disturbances,  should  exert  no 
influence  with  the  jury.  But,  when  the  mill 
was  destroyed  by  fire,  a  reasonable  time  was  al- 
lowed for  its  reconstruction." 

[3]  In  the  present  case  8  years  was  allow- 
ed to  elapse  before  the  company  commenced 
to  rebuild  its  mill.  This  was  an  unreason- 
able time. 

It  follows  that  the  chancellor  erred  In  dis- 
missing the  complaint  of  the  plaintiffs  for 
want  of  equity.  For  the  error  that  decree 
must  be  reversed,  and  the  cause  will  be  re- 
manded, with  directions  to  the  chancellor  to 
grant  to  the  plaintiffs  the  relief  prayed  for 
in  their  complaint.    It  is  so  ordered.  * 


SEBASTIAN   STATE  BANK  v.  HOMAND 
et  al.    (No.  55.) 

(Supreme  Court  of  Arkansas.    June  18,  1917.) 

1.  Appeai.  and  Ebbob  «=»1010(1)— Review— 

Findings  of  CotinT. 
The  finding  of  a  court  sitting  as  a  jury  will 
not  be  disturbed  on  appeal  if  there  is  any  sub- 
stantial legal  evidence  to  support  it. 

TB7d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3979-3981,  4024.] 


2.  Banks  and  Banking  «s»114  —  Esiplot- 
MENT  or  Attobnet  bt  Bahk— Raxifioatioii 

or  DiBECTOBS. 

A  bank  is  responsible  on  a  contract  of  em- 
ployment of  an  attorney  by  the  year  through  its 
oUicers,  if  ratified  by  its  directors,  expressly  or 
impliedly. 

[Ed.  Note. — IV}r  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  277-280.] 

8.  Limitation  of  Actions  «=»46<7)— Accbual 
OF  Attorney's  Right  to  Fj:e. 
When  the  entire  control  of  a  case  conducted 
.by  an  attorney  passed  to  another  attorney,  the 
first  attorney's  right  of  action  for  his  fee  ma- 
tured, 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  g  246.] 

Appeal  from  Circuit  Court,  Sebasttan  Coun- 
ty;  J.  H.  Vaughan,  Special  Judge. 

Action  by  the  Sebastian  State  Bank  against 
John  H.  Holland  and  others.  From  Judg- 
ment for  the  named  defendant  plaintiff  ap- 
peals.   Affirmed. 

Geo.  W.  Johnson,  of  Greenwood,  for  Appel- 
lant Geo.  W.  Dodd,  of  Ft  Smith,  for  ap- 
pellees. 

HUMPHREYS,  J.  Appellant  as  assignee 
of  the  Sebastian  County  Bank,  instituted  this 
suit  against  appellees  on  the  3d  day  of  Sep- 
tember, 1915,  In  the  circuit  court  of  the  Ft 
Smith  district  of  Sebastian  county,  upon  a 
judgment  obtained  by  the  Sebastian  Coun- 
ty Bank  against  appellees  for  fl37  before 
C.  R.  Tate,  a  justice  of  the  peace  in  Sebastian 
county,  on  the  15th  day  of  June,  1910. 

Appellee  Holland  filed  answer,  pleading 
payment,  and  a  cross-bill  claiming  5413  for 
legal  services  rendered  the  Sebastian  County 
Bank  before  appellant  took  over  its  assets 
and  assumed  its  liabilities. 

Appellant  filed  a  reply,  denying  payment 
and  liability  on  cross-bill,  and  invoked  the 
three-year  statute  of  limitations  as  a  special 
defense  to  appellee's  claim  on  account  of  legal 
services. 

The  cause  was  tried  by  the  court  sitting  as 
a  jury,  on  the  pleadings  and  evidence  ad- 
duced, upon  which  it  based  its  findings  of 
fact  and  law  adverse  to  appellant  The  orig- 
inal suit  was  dismissed  and  judgment  render- 
ed on  the  cross-bill  in  favor  of  John  H.  Hol- 
land for  $100.  From  this  judgment  an  ap- 
peal has  been  properly  prosecuted  to  this 
court. 

[1]  It  Is  insisted  that  the  evidence  Is  not 
suflSclent  to  support  the  finding  of  the  court 
to  the  effect  that  the  Sebastian  County  Bank 
employed  John  H.  Holland  by  the  year,  upoa 
agreement  that  his  yearly  retainer  of  |50  per  ' 
year  and  special  fees  should  be  credited  up- 
on any  indebtedness  that  John  H.  Holland 
might  become  obligated  to  pay  said  bank, 
directly  or  by  indorsement  on  notes  for 
others,  during  his  employment  The  finding 
of  the  court  will  not  be  disturbed  on  appeal  if 
there  is  any  substantial  legal  evidence  to 
support  it     The  evidence  shows  that  R.  O. 
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Heri>ert,  casbler  of  tbe  tank,  employed  Hol- 
land in  the  year  1909  as  reg\dar  attorney  for 
the  bank  at  an  annual  retainer  of  $50  per 
Teu,  wltb  the  understanding  that  be  should 
racdve  a  reasonable  fee  in  addition  thereto 
for  each  case  In  which  he  represented  the 
bank,  and  that  hla  annual  retainer  and  other 
fees  should  be  credited  on  any  indebtedness 
that  Holland  might  incur  to  the  bank  dur- 
]ng  hla  employment.  This  arrangement  con- 
tinued until  the  1st  day  of  August,  1912, 
when  Holland  moved  to  Ft.  Smith  from 
Greenwood.  The  relationship  of  general  at- 
torney then  ceased,  but  under  an  agreement 
that  Holland  should  remain  in  all  cases  then 
pending. 

[2]  The  records  qf  the  bank  fall  to  show 
that  the  directors  authorized  the  cashier  to 
employ  Mr.  Holland,  and  for  this  reason  it 
Is  Insisted  that  the  evidence  is  insufficient  to 
sapi)ort  the  court's  finding.  Appellant  has 
dted  the  case  of  Dent  v.  Pec^le's  Bank  of 
Imboden,  118  Ark.  157, 175  S.  W.  1154,  In  sup- 
port of  its  contention  that  an  officer  of  the 
bank  cannot  employ  an  attorney  by  the  year 
without  authority  from  the  board  of  direc- 
tors. The  court  so  held  in  that  case.  But 
the  same  case  is  also  authority  that  a  bank 
Is  resp<Mislble  on  a  contract  of  employment  of 
an  attorney  by  the  year  through  its  officers, 
if  ratified  by  its  directors,  and  also  authori- 
ty for  the  doctrine  that  the  president's  and 
cashier's  authority  to  employ  may  be  implied 
from  tbe  course  of  the  conduct  of  the  bank's 
affairs.  There  is  an^jle  in  the  evidence  relat- 
ing to  tbe  cmdnct  of  the  bank's  aflairs  from 
which  to  reasonably  infer  that  the  directors 
not  only  knew  that  Mr.  HoUaud  had  been  em- 
plo}-ed  by  the  year,  but  to  infer  that  they 
ratified  the  employment  by  the  cashier.  The 
finding  of  the  court  in  this  regard  is  support- 
ed by  tbe  evidenca  Under  the  contract  tbe 
court  was  correct  in  treating  the  amounts 
dae  Holland  for  annual  retainers  as  pay- 
moits  upon  his  indebtednees  to  the  Sebastian 
Connty  Bank.  The  amounts  due  as  retainers 
more  than  liquidated  the  Judgment  upon 
which  tbis  suit  is  based. 

It  is  Insisted  that  reversible  error  was 
committed  by  the  court  in  finding  that  ap- 
pellant was  indebted  to  appellees  In  the  sum 
of  $100  as  a  fee  for  services  rendered  in  the 
case  of  Sebastian  County  Bank  v.  T.  J. 
Hughes  and  the  subsequent  proceedings  grow- 
ing out  of  it,  wherein  Cella  Hughes  attempted 
to  prevent  the  sale  of  property  levied  upon 
to  satisfy  the  original  Judgment.  Holland 
brought  suit  for  tbe  bank  and  obtained  Judg- 
ment against  Hughes  in  the  month  of  Janu- 
ary, 1&12,  for  ?2,000.  He  raised  an  execu- 
tion and  levied  upon  real  estate  supposed  to 
be  tbe  jnnvarty  of  T.  J.  Hughes.  Cella 
Hughes,  dalmlng  to  be  the  owner  thereof, 
Instituted  proceedings  by  injunction  to  pre- 
vent tbe  sale.  Holland  filed  answer  to  the 
inJuDctlon  proceedloKS.    The  injunction  was 


dissolved  by  the  chancery  court  on  tbe  17tb 
day  of  February,  1914.  The  decree  dissolv- 
ing tbe  injunction  was  attacked  by  motion 
and  bill  of  review.  At  the  April  term,  1914, 
of  the  chancery  court  the  motion  was  over- 
ruled, and  a  demurrer  sustained  to  the  bill 
of  review.  The  case  found  its  way  to  the 
Supreme  Court,  where  It  was  decided  on  tbe 
12th  day  of  April,  1915,  adversely  to  Celia 
Hughes. 

[S]  The  evidence  Is  undisputed  that  Hol- 
land conducted  the  proceedings  In  hehalf 
of  the  bank  until  the  hearing  before  the 
chancellor  on  the  17th  day  of  February,  1914, 
and  that  he  was  present  on  that  date.  At 
that  time  Gea  W.  Johnson  had  been  retained 
by  tbe  Sebastian  County  Bank  as  its  regular 
attorney  and  became  active  in  the  Hughes 
cas&  The  evidence  is  conflicting  as  to  the 
extent  of  Hcdland's  participation  in  the  pro- 
ceedings from  February  17,  1914,  to  the  IStb 
day  of  January,  1915,  when  the  transcript 
was  lodged  in  the  Supreme  Court  He  took 
no  part  in  the  proceedings  in  the  Supreme 
Court.  There  is  ample  in  the  evidence  to 
support  the  finding  of  the  trial  court  to  the 
efTect  that  Holland  rendered  legal  services  to 
the  bank  in  the  Hughes  cases  to  the  amount 
of  $:100  within  the  statutory  period  of  limi- 
tations, and  therefore  not  barred.  We  have 
read  the  evidence  carefully,  and  cannot  fol- 
low learned  counsel  in  his  contention  tbat 
Holland  abandoned  the  Hughes  case.  The 
most  that  can  be  said  is  that  by  common 
consent  the  active  control  of  the  proceedings 
was  assumed  by  tbe  regular  attorney  of  the 
bank.  At  the  time  the  case  was  appealed 
to  the  Supreme  Court  it  may  be  said  that 
Holland's  connection  bad  been  effectually 
severed,  but  by  assent  and  acquiescence,  and 
not  by  abandonment.  When  the  entire  con- 
trol of  the  case  passed  to  Mr.  Johnson,  the 
regular  attorney  for  the  bank,  Holland's  tee 
matured,  and  his  right  of  action  therefore 
accrued  within  three  years  next  before  he 
filed  his  cross-bill. 

No  error  appearing  in  the  findings  of  fact 
and  declarations  of  tbe  law  by  the  court,  the 
Judgment  Is  affirmed. 


RICHARDS  V.  HOW£LL  et  al.    (No.  35.) 
(Supreme  Court  of  Arkansas.    June  11,  1917.) 

1.  Appeai.  ano   Ebbob  <&=>959(2)— Pbesump- 
TioNS— Amendment  of  Pij:ading8. 

In  the  absence  of  a  showing  to  the  contrary, 
it  will  be  proeumed  that  the  court,  in  allowing 
amended  and  substituted  answers,  had  good  rea- 
son therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {$  3827-8829.] 

2.  iNJtrNOTION  ^=»52  —  GBOUROS  —  TlMBEB 

Tbespass. 
An  injunction  will  not  lie  to  restrain  one 
person  from  cutting  timber  on  the  land  of  an- 
other, unless  insolvency  or  some  other  equitable 
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relief  is  shown;   the  landowner  baTing;  an  ade- 
quate remedy  at  law. 

[Ed.  Note.— For  otiier  cases,  see  Injnnctioh, 
Oent.  Dig.  f  10&] 

8.  Qnnrino  Trru!  <8=>3— Oboukdb  for  Rb- 
UKr  —  Advebbb  FossxBBioir  —  Cloud  oh 
Title. 
In  an  action  of  trespass  for  cutting  timber 
on  the  land  of  another,  that  defendants  set  np 
title  by  adverse  possession  in  their  Tend<»«  and 
prayed  that  the  deed  under  which  plaintiff  claim- 
ed be  canceled  as  a  cloud  on  title  does  not  give 
equity  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  {  S.] 

4.  Tbial  <S=»11(2)  —  Tbansfeb  of  CU.rrsE  to 

Equity. 
In  an  action  of  tre^ass  for  cutting  timber 
on  the  lands  of  another,  that  defendant  asked 
for  a  judgment  over  against  hia  grantors  in  case 
judgment  were  against  him  did  not  set  up  any 
grounds  for  equitable  interference. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  29.] 

Appeal  from  TTnlon  Chancery  "Court;  Jas. 
M.  Barker,  Chancellor. 

Action  by  S.  T.  Richards  against  W.  R. 
Howell  and  others.  From  a  decree  entered 
after  the  case  had  been  transferred  to  equity, 
plaintiffs  api>eal.     Reversed  and  remanded. 

S.  T.  Richards  sued  W.  R  Howell  and  S. 
A.  Howell  under  their  firm  name  of  Howell 
Bros.,  and  Claud  Wilson,  to  recover  damages 
for  maliciously  and  unlawfully  cutting  tim- 
ber on  a  certain  40  acres  of  land  alleged  to 
be  owned  by  him.  Howell  Bros,  first  filed  an 
answer  in  which  they  stated  that  they  had 
purchased  a  tract  of  timber  from  Claud  Wil- 
son, and  that  he  had  pointed  out  the  timber 
on  the  land  in  question  as  being  a  part  of  It ; 
that  they  had  cut  the  timber  from  said  40 
acres  of  land  before  they  were  advised  that 
plaintiff  had  any  claim  thereto;  that  on  dis- 
covering their  mistake,  they  Immediately  had 
the  timber  estimated,  and  tendered  to  the 
plaintiff  Its  full  value,  which  he  refused. 
Wilson  at  first  filed  an  answer  In  which  he 
stated  that  he  was  not  advised  whether  or 
not  the  plaintiff,  Richards,  owned  the  land 
embraced  In  his  complaint  or  not.  He  de- 
nied that  he  had  cut  and  removed  any  tim- 
ber from  the  land,  and  denied  that  he  sold 
the  timber  on  the  land  to  Howell  Bros.  How- 
ell Bros,  subsequently  filed  an  amended  and 
substituted  answer  In  which  they  stated  they 
purchased  a  large  tract  of  timber  land  from 
Wilson,  and  that  the  timber  on  the  land  In 
controversy  was  pointed  out  to  them  by  him 
as  a  port  of  the  tract  so  purchased.  They 
further  alleged  that  Wilson  was  the  owner 
of  said  land  by  adverse  possession  for  more 
than  seven  years,  Wilson  filed  an  amended  and 
substituted  answer.  In  which  he  claimed  title 
to  the  land  on  which  the  timber  In  controver- 
sy was  situated  by  adverse  possession.  On 
motion  of  the  defendants  an  order  was  made 
transferring  the  cause  to  the  chancery  court. 
The  plaintiff  objected  to  the  transfer,  and 
noted  his  exceptions  to  the  action  ot  the  dr- 


cnlt  court  In  transferring  the  cause  to  chan- 
cery. After  the  case  had  been  transferred  to 
equity,  the  plaintiff  asked  that  his  vendors 
be  made  defendants,  and  that  be  have  Judg- 
ment against  them  on  their  covenants  of  war- 
ranty In  case  the  original  defendants  In  the 
action  were  successful  to  asserting  title 
under  their  plea  of  the  statute  of  limitations. 

On  the  part  of  the  plaintUt  It  was  shown 
that  he  had  purchased  the  land  onwhidli 
the  timber  in  controversy  was  situated  from 
W.  S.  Bostick  on  the  10th  of  Septen*er,  1910, 
and  had  paid  him  the  sum  of  |200  therefor ; 
that  Bostick  pointed  out  an  adjoining  40 
acres  of  land  to  him  as  the  one  be  bad  pur- 
chased, and  he  took  possession  of  it  and  made 
valuable  Improvements  on  it  before  he  dis- 
covered that  he  had  settled  on  the  wrxmg  40 
acres  of  land. 

A  deputy  county  surveyor  testified  tbat 
Wilson  had  bim  to  make  a  survey  and  plat 
of  his  lands  In  1910  or  1911;  that  Wilson 
claimed  there  were  600  acres  to  the  tract; 
that  after  it  was  discovered  that  Rldiards 
had  built  his  house  on  the  40  acres  of  land 
adjoining  the  40  described  in  his  deed,  he 
talked  with  Mr.  WUson  about  it;  that  WQ- 
son  first  thought  that  the  deputy  surveyor 
had  his  numbers  wrong ;  that  Wilson  finally 
told  him  that  be  thought  all  the  land  under 
fence  was  his,  but  that  if  he  did  not  have  a 
deed  to  the  land,  be  did  not  want  it  In 
other  words,  he  said  tbat  be  did  not  claim 
any  land  except  that  to  which  he  bad  a  deed. 

On  the  other  band,  the  defendant  Wilson 
testified  tbat  be  began  buying  up  tracts  of 
timber  land  imtll  be  bad  acquired  500  acres 
in  a  .ttody;  that  in  1901  he  built  a  fence  of 
three  barbed  wires,  with  a  plank  around  the 
bottom,  and  had  kept  and  maintained  this 
fence  around  the  land  ever  since ;  that  be  had 
built  that  fence  to  mark  the  boundary  lines 
of  the  land  he  owned  and  to  perfect  bis  title 
thereto ;  tbat  be  did  this  because  of  tbe  uncer- 
tainty of  some  of  tbe  descriptions  In  his 
deeds,  and  that  he  bad  claimed  and  occupied 
the  lands  adversely  ever  since  be  bad  fenced 
them.  The  timber  was  cut  from  the  land  In 
1913. 

The  chancellor  found  that  Wilson  bad  ac- 
quired title,  by  adverse  possession,  to  tbe 
lands  on  which  tbe  timber  to  controversy 
was  situated  before  it  was  cut  therefrom,  and 
entered  a  decree  dismissing  the  complaint 
of  tbe  platotiff  for  want  of  equity.  Tbt 
plaintiff  has  appealed. 

Geo.  M.  LeOroy,  of  El  Dorado,  for  appel- 
lants. Aylmer  FlennlUen  and  Nell  C.  Marsh,' 
both  of  El  Dorado,  for  appellee. 

HART,  3.  (after  stating  tile  facts  as  above). 
[1]  It  is  first  Insisted  by  counsel  for  the 
plaintiff  that  the  court  erred  to  permitting 
the  defendants  to  file  their  amended  and  sub- 
stituted answers.  Counsel  for  the  defend- 
ants dalm  tbat  when  the  suit  was  first  in- 
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stltnted  tbey  filed  their  answers  tinder  tbe 
mistaken  belief  that  tSe  plaintiff  was  suing 
them  tor  catting  timber  on  tbe  land  which 
he  had  been  occapylng^  and  that  thdr  em- 
ployes by  mistake  had  cot  some  timber  from 
that  land;  that  when  they  discovered  that 
the  idalntlfl  was  solng  tbena  tor  cutting  the 
timber  on  the  40  acres  of  land  which  the  de- 
fendant WUaon  (dalmed  title  to  by  adverse 
possession,  by  leave  granted  by  the  court  they 
filed  their  amended  and  substituted  answers. 
There  Is  nothing  In  the  record  to  lAow  that 
this  was  the  reason  the  court  gave  them  per- 
mission to  file  their  sobstltnted  answers;  but. 
In  the  absence  of  a  showing  to  the  contrary, 
the  presumption  Is  that  the  court  had  good 
reasons  for  granting  them  that  permtsalon. 
We  have  only  mentioned  the  reasons  assigned 
by  counsel  for  the  defendants  for  the  purpose 
of  showing  that  the  original  answers  and  sub- 
stituted answers  are  not  necessarily  in  con- 
flict, and  there  is  nothing  in  the  record  to 
show  that  the  court  erred  In  allowing  de- 
fendants to  file  their  amended  and  substituted 
answers. 

[2]  It  is  next  iDslsted  by  counsel  for  the 
defendants  that  the  court  erred  in  transfer- 
ring the  cause  to  equity,  and  in  this  conten- 
tion we  tliink  counml  are  correct.  The  suit 
filed  by  the  plaintiff  against  the  defendants 
to  recover  damages  for  maliciously  and  un- 
lawfully cutting  the  timber  from  his  land 
was  an  action  of  trespass.  We  have  fre- 
quently held  that  an  injunction  will  not  lie 
to  restrain  one  person  from  cutting  the  tim- 
ber of  another  unless  insolvency  or  srane  oth- 
er equitable  relief  is  shown.  This  is  because 
the  landowner  has  an  adequate  remedy  at 
law,  and  may  bring  an  action  of  trespass  for 
the  unlawful  cutting  of  his  timber.  Myers  v. 
Hawkins,  67  Ark.  413,  56  S.  W.  640 ;  Hall  v. 
Wellman  Lumber  Ca,  78  Ark.  408,  94  S.  W. 
43,  and  cases  cited; 

[3]  Defendants  claim  that  their  answers 
set  up  a  defense  in  equity  but  we  cannot 
agree  with  them  In  this  contention.  They  set 
up  title  in  Wilson  by  adverse  possession  for 
the  statutory  period  of  seven  years.  This 
presented  an  issue  of  fact  in  the  action  of 
trespass  brought  by  the  plaintiff.  In  other 
words,  they  sought  to  defend  against  the  ac- 
tion of  trespass  by  setting  up  title  by  adverse 
possession  in  themselves.  They  thus  made  an 
issue  of  fact  which  the  plaintiff  had  a  right 
to  have  submitted  to  a  Jury.  Suhs  v.  Home- 
wood  Kice  Land  Syndicate  (Suhs  v.  Moeker 
&  Gottschalk)  193  8.  W.  271. 

[41  Counsel  for  the  defendants  Insist  that 
Wilson  had  acquired  title  by  adverse  posses- 


sion to  the  land  on  which  the  timber  in  oon- 
troversy  is  situated.  Tb^  claim  that  the 
deed  from  Bostick  to  the  plaintiff  was  a 
doud  upon  his  title,  and  prayed  that  it  be 
canceled.  This  did  not,  as  insisted  by  them, 
confer  jurisdiction  upon  the  chancery  court 
In  a  case  note  to  Tracy  v.  Wheeler  (N.  D.)  6 
L.  R.  A.  (N.  S.)  616,  it  is  stated  that  the 
courts  are  practically  unanimous  in  holding 
that  the  fact  that  the  statute  of  limitations 
has  run  against  the  right  to  enforce  an  In- 
cumbrance will  not  be  regarded  in  equity  as 
justifying  its  cancellation  for  the  purpose  of 
quieting  title.  This  is  in  application  of  the 
maxim  that  be  who  seeks  equity  must  do 
equity.  In  accordance  with  this  maxim,  Wil- 
son would  not  be  entitled  to  affirmative  re- 
lief against  Richards  in  the  way  of  having 
canceled  the  deed  which  Richards  received 
from  his  grantor.  It  is  true  that  Wilson 
Gonld  obtain  title  to  the  property  by  holding 
it  adversely  for  the  statutory  period,  and 
could  assert  the  title  thus  acquired  against 
every  one,  Including  Richards,  the  holder  of 
the  paper  title.  This,  however,  would  not 
give  him  the  right  to  go  into  equity  and  hare 
the  record  title  canceled  as  a  cloud  upon  his 
title.  To  do  so  would  be  to  grant  him  af- 
firmative equitable  relief  against  Richards, 
from  whom  he  had  wrested  the  title  by  ad- 
verse possession,  and  at  the  same  time  re- 
lieve him  from  any  moral  obligation  of  re- 
storing the  property  to  Richards.  Besides, 
as  we  have  already  seen,  the  principal  issue 
raised  by  the  pleadings  in  this  ease  was  as  to 
whether  or  not  Wilson  had  acquired  title  to 
the  land  by  adverse  possession.  If  Wilson 
could,  by  asking  that  the  paper  or  record 
title  of  Richards  be  canceled  as  a  cloud  upon 
his  title,  have  the  case  transferred  to  equity, 
this  would,  in  effect,  enable  a  defendant  in 
an  ejectment  suit  or  an  action  in  trespass  to 
convert  the  action  at  will  from  a  legal  to  an 
equitable  one,  and  that  too  without  setting 
up  any  affirmative  grounds  for  equitable  in- 
terference. Neither  did  the  fact  that  Rich- 
ards asked  for  Judgment  over  against  his 
grantors  in  case  judgment  was  rendered 
against  him  set  up  any  grounds  for  equitable 
Interference. 

The  defendants  claim  title  by  adverse  pos- 
session. This  made  an  issue  of  fact  which 
the  plaintiff  had  a  right  to  have  submitted  to 
a  jury.  He  objected  to. the  transfer  of  the 
cause  to  equity,  and  saved  his  exceptions  to 
the  order  of  the  court  in  transferring  it. 
Therefore  the  decree  must  be  reversed,  and 
the  cause  will  be  remanded  for  further  pro- 
ceedings in  accordance  with  law  and  not  in- 
consistent with  this  opinion. 
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STATE  V.  MXON. 
(Supreme  Court  of  Tennessee.    June  18,  1917.) 

1.  Husband  and  Wite  i3=»312— Nonsuppobt 
— Criminal  PROsBCtrxioNs— Indictkent. 

An  Indictment,  charging  that  defendant  did 
"willfully  and  without  good  cause  neglect  or 
faU  to  provide  for  his  wife  according  to  his 
means,  or  leave  her  destitute  or  in  danger  of 
becoming  a  public  charge,"  held  to  charge  a  mis- 
demeanor under  the  direct  provisions  of  Acts 
1015,  c.  128. 

[Ed.  Note.— For  other  cases,  Me  Husband  and 
WUe,  Cent.  Dig.  i  110».] 

2.  CBUtiNAi,  Law  «=»13—NoKSUPPOBr— Stat- 
ute—"Good  Cause." 

Acts  1915,  c.  125,  making  it  a  misdemeanor 
for  a  husband  to  w4lIfuUy  and  without  good 
cause  neglect  or  fail  to  provide  for  bis  wife  ac- 
cording to  his  means,  or  leave  her  destitute  or  In 
danger  of  becoming  a  public  charge,  is  not 
fatally  uncertain  in  that  the  words  "without 
good  cause"  are  not  defined ;  such  phrase  mean- 
ing without  cause  sufficient  in  law  to  excuse  the 
failure  to  provide. 

[Ed.  Not*.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  48-50,  67-72. 

For  other  deGnltions,  see  Words  and  Phrases, 
First  and  Second  Series,  Good  Cause.] 
8.  Husband  and  Witb  iS=>305— Nonsuppobt 

—Statute. 
Acts  1015,  c.  125,  denouncing  as  a  mis- 
demeanor nonsupport  of  a  wife  by  her  husband, 
does  not  apply  to  a  husband  who  has  no  em- 
ployment, nor  property,  unless  be  had  intention- 
ally dispossessed  himself  thweof. 

[Ed.  Note.— For  other  cases,  see  Husband  and 

Afe,  Cent  Dig.  {  1103.] 

4.  OoNsiiTunoNAL  Law   «=961   —  Dkpakt- 

MEMTS    OF    GOVEBNMENT   —   DeLEOATION    OF 

Leoisiative  Poweb. 
Acts  1915,  c.  125,  making  it  a  misdemeanor 
for  any  linsband  to  willfully  and  without  good 
cause  neglect  or  fail  to  provide  for  his  wife  ac- 
cording to  his  means,  does  not  delegate  to  the 
courts  and  juries  the  power  to  determine  what 
is  good  cause,  in  violation  of  Const,  art.  2,  {  2, 
prohibiting  any  person  or  persons  belonging  to 
one  department  of  government  from  exercising 
any  of  the  powers  belonging  to  any  other 
department. 

[Ed.  Note. — ^For  other  cases,  see  Constittttion- 
al  Law,  Cent  Dig.  {{  1(»-107.] 

5.  Constitutionai,  Law   ®=972  —  Depart- 
ments OF  GovEBNMENT— Pardoning  Power. 

Acts  1&15,  c.  125,  §  5,  providing  that  at  any 
time  during  the  confinement  of  a  husband  for 
nonsupport  of  his  wife  he  may  be  relieved  from 
imprisonment  upon  giving  bond,  does  not  violate 
Const  art  3,  §  6,  conferring  power  on  the 
Governor  to  (^ant  reprieves  and  pardons. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  133.] 

6;  Constitutional  Law  <&=383(3)— Impbison- 

ment  fob  Debt— Statutes. 
Acts  1915,  c.  125,  making  it  a  misdemeanor 
for  a  husband  to  neglect  to  support  his  wife 
without  good  cause,  does  not  violate  Const  art 
1,  S  18,  providing  that  the  Legislature  shall 
pass  no  law  authorizing  imprisonment  for  debt 
in  civil  cases. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  151^.] 

Appeal  from  Criminal  Court,  Hamilton 
County;  8.  D.  McReynolds,  Judge. 

E^]gene  Dixon  was  Indicted  for  nonsupport 
Motion  to  qnash  the  Indictment  was  sustain- 


ed, and  the  State  appeals.    B^versed  and  »■ 
manded. 

Wkn.  H.  Swlggart,.  Jr.,  Asst  Atty.  Gen., 
for  the  State.  Sam  E.  Whitaker,  of  Chatta- 
nooga, for  Eugene  Dixon. 

BUCHANAN,  J.  DUoD  was  indicted  for 
that  he  did  "willfully  and  without  good 
cause,  neglect  or  fall  to  provide  for  his  wife 
according  to  his  means,  or  leaye  her  desti- 
tute, or  In  danger  of  becoming  a  public 
cbai^." 

Chapter  125,  Acts  of  1916,  page  345,  de- 
nounces 8U<fli  conduct  by  any  husband  as  a 
misdemeanor. 

By  way  of  defense  to  this  Indictment  a 
motion  to  quash  was  Interposed.  The  trial 
court  sustained  the  motion,  and  the  state  ap- 
pealed. 

[1]  The  motion  to  quash  makes  the  point 
that  the  Indictment  falls  to  state  any  of- 
fense. This  Is  not  well  taken.  The  statute 
declares  conduct  by  any  husband  such  as  Is 
set  out  In  the  quotation,  supra,  to  be  a  mis- 
demeanor, and  the  Indictment  In  the  exact 
words  of  the  statute  charged  the  defendant 
with  the  commission  of  the  offense. 

[2]  It  is  next  said  that  the  words  "without 
good  cause"  are  not  defined,  and  therefore 
that  the  act  Is  fatally  uncertain  In  meaning. 
We  think,  however,  that  no  ambiguity  exists. 
The  meaning  is,  without  a  cause  sufficient  in 
law  to  excuse  the  failure  to  provide.  Be- 
fore the  passage  of  this  statute  a  husband 
was  under  a  duty  by  the  common  law  to  pro- 
vide for  his  wife  the  necessaries  of  life  ac- 
cording to  their  station,  etc.  The  welfare  of 
the  social  order  requires  that  the  husband 
discharge  this  duty,  and  it  Is  within  the 
competency  of  the  lawmaking  department  of 
the  state  to  denounce  the  failure  of  the  hus- 
band to  discharges  the  duty  In  which  the 
public  Is  Interested  as  a  misdemeanor.  The 
words  "without  good  cause,"  as  used  In  the 
statute,  evidently  qualify  the  word  "willful- 
ly," and  the  words  "neglect  or  fall,"  and  we 
think  make  It  clear  that  In  any  case  where 
there  Is  good  cause  or  excuse  for  the  failure 
to  provide  for  the  wife,  even  If  such  failure 
result  In  leaving  her  destitute  or  In  danger 
of  becoming  a  public  charge,  the  husband 
Is  not  guilty  of  a  violation  of  the  act 

Having  arrived  at  the  conclusion  that  the 
words  "without  good  cause"  mean  without  a 
cause  sufficient  In  law  to  excuse  the  failure 
to  provide,  the  act  Is  freed  from  any  charge 
of  fatal  uncertainty. 

[3]  It  Is  clear  that  the  husband  la  only  re- 
quired to  provide  "according  to  his  means." 
If  these  be  employment  and  earning  capacity 
thereunder,  or  If  they  be  property  real,  per- 
sonal, or  mixed,  the  husband  is  bound  to  pro- 
vide for  his  wife  out  of  these  means  to  the 
same  extent  as  at  common  law,  inasmuch  as 
it  Is  the  common-law  duty  to  provide  on 
which  the  statute  rests.  But  there  Is  noth- 
ing In  this  act  to  Indicate  that  Its  terms 
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shonld  be  held  to  apply  to  a  husband  wbo 
hag  no  employment,  and  no  property  of  any 
ebaracter,  unless  It  appear  that  he  has  dis- 
possessed himself  of  such  means  with  In- 
tent to  place  hlmseU  beyond  the  operation 
of  the  act  The  words  of  the  statute  indicate 
tlut  it  was  not  intended  to  add  another  bur- 
den to -the  hard  lot  of  a  panpered  husband, 
unless  he  pauperized  himself  with  intent  to 
defeat  the  operation  of  the  act.  The  qualify- 
ing words  employed  In  the  terms  of  the  act 
sbovr  that  the  mischief  which  the  legislative 
department  intended  to  prevent  was  the  fail- 
are  or  neglect  of  a  husband  to  provide  for 
his  wife  where  he  was  possessed  of  the 
means  to  make  suitable  provision  for  her. 

Courts  of  other  jurisdictions  have  reached 
tbe  conclusion  that  the  phrase  "without  good 
cause"  In  acts  similar  to  ours  did  not  render 
rtie  act  void  for  want  of  certainty  In  the 
following  cases:  State  v.  Williams,  136  Mo. 
App.  304,  lie  a  W.  1128 ;  State  v.  Dvoracek, 
140  Iowa,  266,  118  N.  W.  399;  State  v.  Stout, 
139  Iowa,  557,  117  N.  W.  958;  State  v.  Bak- 
er, 112  La.  801,  803j  36  South.  703;  Common- 
wealth V.  Ham,  156  Mass.  485,  4S7,  31  N.  E. 
639;  Ex  parte  Smythe,  56  Tex.  Or.  R.  376, 
120  S.  W.  200,  23  L.  R.  A.  (N.  S.)  854,  133  Am. 
St  Rep.  976.  Ann.  Cas.  1912B,  2S0. 

"A  statute  cannot  be  held  void  for  uncer- 
tainty if  any  reasonable  and  practical  coastruc- 
tioQ  can  be  given  to  its  language.  Mere  diffl- 
i^ulty  in  ascertaining  its  meaning,  or  the  fact 
that  it  is  susceptible  to  different  interpretations, 
nil  not  render  it  nugatory.  Doubts  as  to  its 
iiroper  construction  wDl  not  justify  us  in  dis- 
regarding it  It  is  the  bounden  duty  of  courts 
to  endeavor,  by  every  rule  of  constrnction,  to 
ascertain  the  meaning  of,  and  to  give  full  force 
and  effect  to  every  enactment  of  the  General 
Assembly  not  obnoxious  to  constitutional  pro- 
hibitions." Sutherland,  Stat.  Const  (Lewis)  vol. 
1,  S  86. 

In  State  v.  Dvoracek,  supra,  it  was  said  of 
the  words  "good  cause,"  used  In  the  statute 
there  under  consideration,  that  such  words 
meant  no  more  than  sufficient  cause,  and 
that  any  cause  would  be  "good  which  aSords 
a  legal  excuse  for  not  providing,"  etc.  It 
was  also  observed  In  that  opinion  that  if 
defendant  be  "utterly  without  means"  and 
nnable  to  earn  them,  his  neglect  cannot  well 
be  willful,  unless  be  purposely  placed  himself 
in  that  situation,  and  that  "whether  the 
omission  is  willful  must  be  determined  from 
the  evidence  adduced  precisely  as  In  any  oth- 
er case."  In  State  v.  Williams,  supra,  the 
court  said: 

"The  term  'good  cause'  means  such  a  cause  as 
will  authorize  a  decree  for  divorce  in  favor  of 
tfie  husband  as  against  tbe  wife." 

In  E!x  parte  Smythe,  supra,  the  court  said: 
"If  the  phrase  'without  good  cause'  be  held 
synonymous  with  the  phrase  'lawful  cause,'  it 
could  not  be  said  to  be  unduly  vague  or  uncer- 
tain." 

The  other  authorities  above  dted  take  sub- 
stantially the  same  view  of  the  meaning  of 
the  phrase  "good  cause,"  or  phrases  of  simi- 
lar Import,  In  the  statutes  respectively  oon- 
sideredU 


D^endant  relies  on  the  principle  laid  down 
in  United  States  v.  Brewer,  139  TJ.  S.  278, 
11  Sup.  Ct  53S,  35  L.  Ed.  190,  as  follows: 

"Laws  which  create  crime  ought  to  be  so  ex- 
plicit tbat  all  men  subject  to  their  penalties  may 
know  what  acts  it  is  their  duty  to  avoid" 
— and  the  opinion  cites  many  cases  to  the 
same  point.  We  have  no  quarrel  with  the 
principle,  but  we  are  of  the  opinion  that, 
measured  by  it,  the  act  in  question  is  suffi- 
ciently certain  In  meaning.  In  one  of  our 
own  cases,  where  the  defendant  was  indicted 
under  chapter  410,  p.  872,  Acts  of  1905,  it 
was  insisted  that  the  words  "standard  sched- 
ule rate"  rendered  the  statute  fatally  vague. 
The  point  was  rejected  on  the  ground  that 
there  was,  at  the  time  the  act  was  passed,  a 
legally  established  standard  rate.  Samuel- 
son  v.  State,  116  Tenn.  (8  Gates),  475,  95  S. 
W.  1012,  115  Am.  St  Rep.  805.  No  more  can 
it  be  doubted  that  at  the  time  of  the  passage 
of  the  act  in  question  there  existed,  under 
our  law,  the  correlative  duties  of  husband 
and  wife,  each  to  the  other. 

[4]  A  further  Insistence  made  Is  that  the 
phrase  "without  good  cause"  leaves  to  the 
discretion  of  courts  and  juries  the  power  to 
determine  what  is  good  cause  within  tbe 
meaning  of  tbe  act,  and  that  thus  there  is  a 
delegation  to  courts  and  juries  of  legislative 
power  in  violation  of  section  2,  art  2,  of  the 
state  Constitution,  which  prohibits  any  per- 
son or  persons  belonging  to  one  department  of 
government  from  exercising  any  of  the  powers 
belonging  to  either  of  the  other  departments, 
except  in  cases  by  the  Constitution  permit- 
ted. The  point  is  without  merit  A  proper 
construction  of  the  words  of  the  act,  when 
there  is  no  material  conflict  In  the  evidence, 
is  a  judicial  question,  and  if  there  be  con- 
flict in  the  evidence,  then  it  Is  for  the  court 
to  charge  the  jury  upon  tbe  law,  and  the  jury 
to  find  the  fact;  In  no  event  can  It  be  said 
that  the  law  of  each  case  is  made  by  either 
court  or  jury.  For,  as  we  have  seen,  part  of 
the  law  was  existent  before  the  act  was  pass- 
ed, to  wit,  the  correlative  duties  of  husband 
and  wife,  and  part  of  the  law  came  into  ex- 
istence when  the  act  was  passed,  to  wit,  the 
declaration  that  failure  or  neglect  to  dis- 
charge one  of  his  legal  duties  to  the  wife, 
viz.  that  of  providing  for  her  according  to 
his  means,  makes  the  husband  guilty  of  a 
misdemeanor. 

In  view  of  all  that  has  been  said,  it  Is  our 
construction  of  the  act  that  where  a  husband, 
without  contrivance  on  his  part  to  that  end. 
Is  without  means  to  provide  for  his  wife, 
there  is  good  cause  for  his  failure  or  neglect 
so  to  do,  and  where  a  wife  is  guilty  of  such 
misconduct  during  the  existence  of  the  mar- 
riage relation  as  would  constitute  grounds 
for  divorce  at  the  suit  of  the  husband,  tliere 
is  good  cause  for  his  failure  to  provide  for 
her,  and  tbat,  in  either  event,  a  good  cause 
would  exist  in  fiivor  of  the  husband  if  Indict- 
ed under  the  act 

[6]  It  is  urged  that  the  act  violates  article 
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3,  i  6,  of  the  Constitution  wblcb  confers  pow- 
er on  the  Governor  to  grant  reprieves  and 
pardons  after  conviction  except  In  cases  of 
Impeachment 

This  Insistence  Is  predicated  on  section  5 
of  the  act,  which  reads: 
"Be  it  further  enacted,  that  any  time  during 
'  defendant's  confinement,  he  may  and  sliall  be 
released  from  bis  term  of  imprisonment  upon 
giving  the  bond  as  herein  provided,  or  in  the 
discretion  of  the  court,  upon  his  own  recogni- 
zance as  herein  above  provided." 

The  judgment  authorized  by  section  4  of 
the  act  should  have  Incorporated  in  It  the 
condition  Imposed  by  section  5;  but  If  such 
be  not  done,  the  statute  Imposes  section  5  as 
a  condition  on,  or  limitation  of,  the  power  of 
the  court,  so  that  when,  after  the  original 
judgment,  the  court  allows  the  defendant  the 
beneflt  of  the  condition  embodied  In  section 
5)  the  action  of  the  court  is  not  a  new  judg- 
ment, but  *  mere  carrying  out  in  part  of  the 
original  judgment.  We  fail  to  see  in  this, 
or  in  any  other  view  of  the  act,  an  invasion 
of  the  pardoning  power  of  the  Governor. 

Another  ground  of  the  motion  to  quash 
was  that  the  act  was  in  violation  of  article 
11,  {  17,  of  the  Constitution  of  the  state  of 
Tennessee?  but  this  point  is  not  pressed  on 
the  briefs,  and  is  whoUy  without  merit 

18]  The  final  question  made  by  the  motion 
to  quash  is  that  the  act  violates  section  18, 
art  1,  of  the  Constitution  of  the  state,  which 
provides  that  the  Legislature  shall  pass  no 
law  authorizing  Imprisonment  for  debt  In 
'  civil  cases.  The  same  point  was  made  in  the 
''case  of  State  v.  Sam  lAtham,  In  an  opinion 
for  publication  rendered  at  the  September 
term,  1910,  of  this  court;  but  the  ruling  there 
made  was  in  favor  of  the  constitutionality  of 
the  act  State  v.  Sam  Latham,  136  Teun.  30, 
188  S.  W.  534. 

It  results  that  the  judgment  of  the  crimi- 
nal court  of  Hamilton  county  Is  reversed, 
and  the  cause  Is  remanded  for  trial  under  the 
indictment 


WRIGHT  v.  JACKSON  CONST.  CO.  et  al. 
(Supreme  Court  of  Tennessee.    June  20,  1917.) 

1.  Niw  Tbiai,  ®=>9  —  Obdeb  Geastinq  — 
Void  CBtAHACnw— Statute. 

Under  Thompson- Shannon's  Code,  S  6282, 
)  roviding  that  either  party  to  a  suit  in  chan- 
cery is  entided  to  a  jury  to  try  any  material 
fact  in  dispute,  and  that  all  the  issues  of  fact 
in  any  case  shall  be  submitted  to  one  jury, 
where  the  chancellor  permitted  certain  issues 
with  responses  thereto  by  the  jury  to  Stand, 
overruling  the  motion  for  new  trial  as  to  them, 
but  sustained  the  motion  and  awarded  new 
trial  as  to  certain  other  issues,  the  granting  of 
new  trial  aa  to  some  of  the  issues  without 
granting  it  as  to  all  was  void. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  IMg.  {   12.1 

2.  Equttt  <$=»378-Jdky  in  Chanceet— Dk- 
tekminativk  issues. 

Only  determinative  issues  can  be  presented 
to  a  jury  in  chancery,  that  is,  issues  determina- 


tive of  the  entire  case  or  of  some  distinct  or 
separable  part  or  branch  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Equi^,  Cent 
Dig.  §§  794-799.] 

3.  Equitt     ^=5381-'-Juby     Issirea— Vebdict 

ON  UNDETERMINATrVB  ISSUES. 

All  other  than  determinative  issues  of  fact 
are  immaterial,  and  a  new  trial  in  respect 
thereof  cannot  be  lawfully  ordered,  and,  if  oi^ 
dered,  is  of  no  legal  import  so  that  If  there  is 
but  one  determinative  issue,  the  submission  of 
others  is  immaterial,  and  the  verdict  on  the  ma- 
terial issue  will  be  decisive  of  the  case,  and  the 
undeterminative  issues  should  be  treated  as 
not  submitted  at  alL 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  ii  813-817.] 

4.  CONSTITUIIONAL  LAW  <8=»207(2)— LICENS- 
ES i&=37(6)— Privilege  Tax  fob  Doiso 
BrsiNEsa — SxATnTE. 

Under  Acts  1909,  c.  479,  §  4,  providing  that 
each  foreign  construction  company  with  its 
chief  office  outside  of  the  state,  operating  and 
doing  business  in  the  state,  direcUy  or  by  agent, 
or  by  subletting  contracts,  shall  each  pay  per 
annum  in  each  county  as  a  privilege  tax  for 
doing  business  $100,  and  that  each  domestic 
construction  company  and  each  foreign^  con- 
struction company  having  its  chief  office  in  the 
state  doing  business  in  the  state  shall  eadh  pay 
per  annum  in  each  county  $25,  any  dtisen  of 
the  state  as  well  as  any  citizen  of  a  foreign 
state  who  has  his  chief  office  out  of  the  state 
must  pay  the  $100  tax,  so  of  any  domestic  cor- 
poration or  foreign  corporation  having  its  chief 
office  out  of  the  state,  while  any  foreign  corpo- 
ration,-citizen  of  another  state,  or  firm,  as  well 
as  domestic  corporations,  citizens  of  the  state, 
or  firms  of  the  state  liaving  chief  office  in  tlie 
state,  are  all  entitied  to  carry  on  a  construc- 
tion business  in  the  state  on  payment  of  $25, 
so  that  act  is  not  violative  of  Const  U.  S.  art 

4,  §  2,  subsec.  1,  and  the  Fourteenth  Amend- 
ment as  a  discrimination  against  dtisena  of  oth- 
er states. 

[Ed.  Note.— For  other  cases,  see  Oonstitution- 
al  Law,  Cent.  Dig.  if  629-632 ;  Licenses,  Cent 
Dig.  §§  12,  19.] 

5.  Licenses  «=>39— Pbivilkos  Tax— Pay- 
ment Afteb  Exeboisk  But  Bkfobx  Suit 
Bbouqht — Statute. 

Where  a  citizen  of  Alabama,  with  his  chief 
office  in  that  state,  did  railroad  construction 
work  in  "rennessee,  and,  after  the  work  was 
performed,  and  before  he  brought  suit  on  his 
contract  he  paid  an  amount  of  money  purport- 
ing to  cover  his  privilege  tax  for  doing  business 
required  by  Acts  1901),  c.  479,  {  4,  even  if  he 
had  paid  the  proper  amount,  the  payment  was 
too  late,  since  payment  of  a  privilege  tax  and 
procurement  of  a  license  after  the  privilege  has 
been  exercised,  though  before  suit  brought,  will 
not  give  the  party  so  paying  any  right  to  main- 
tain suit. 

[Ed.    Note.— For   other    cases,    see    Licenses, 
Cent  Dig.  IS  76-78.] 
6w  Licenses    <8=93*— Pbivilegs    Tax— Right 

OF  Unauthobizbo  Contractob  to  Sue. 
The  contractor  to  build  a  railroad,  having 
acted  in  violation  of  a  statute  in  undertahiug 
and  transacting  the  business  without  paying  a 
privilege  tax  to  the  state,  cannot  recover  on  the 
contract. 

[Ed.  Note.— For  otiier  cases,  see  Licenses, 
Cent.  Dig.  U  76-78.] 

Appeal  from  Chancery  Court,  Madison 
County ;  J.  W.  Ross,  Chancellor. 

Suit  by  J.  W.  Wright  Jr.,  against  the  Jack- 
eon  Construction  Company  and  others.   From 


«S9For  otber  oases  see  same  topic  and  KBY-MUMBER  in  all  Key-Numbered  DlgesU  and  Ind«x«s 


Digitized  by  ^OOQlC 


Teno) 


WBIOHT  V.  JACK  SON  CONST.  CO. 


489 


1  decree  dlsmlasliig  tbe  bill,  c<HnpIaliumt  ap- 
peals.   AfSrmed. 

Bond  &  Bond,  C.  B.  Plgford,  and  W.  N, 
Key,  all  of  Jackson,  for  complainant.  Mc- 
Cbrry  &  Sneed,  W.  H.  Biggs,  R.  F.  Spraglns, 
and  W.  6.  Tlmberlake,  all  of  Jackson,  for  de- 
fendants. 

NEIIi^  G.  J.  Defendants  contend  that  the 
finding  on  Isaue  No.  2  settles  the  whole 
controversy  against  the  complainant.  Stand- 
ing alone,  or  considered  apart  from  other 
matters,  it  necessarily  does,  because  In  re- 
sponse to  that  issue  the  Jury  found  there  was 
nothing  due  tbe  complainant  on  the  contract 
on  which  he  sued.  But  there  were  other  is- 
sues, with  the  responses  of  the  Jury  thereto, 
some  of  which  were  set  aside  by  the  chan- 
cellor, on  motion  for  new  trial  by  tbe  parties. 
Among  these  was  issue  No.  4,  which  present- 
ed the  Inquiry  whether  there  was  anything 
due  tbe  complalnaat  ob  a  quantum  meruit 
for  serrlces  performed  or  materials  furnish- 
ed, be  having  alleged  such  a  ground  of  ao- 
tfon  In  bis  original  bill,  in  the  alternative,  in 
case  he  could  not  succeed  In  his  action  on 
the  contract  In  response  to  this'  issue  the 
Jury  foinnd  tbe  defendant  Jackson  Construc- 
tion Company  Indebted  to  the  complainant 
in  the  sum  of  $9,403.80,  and,  nothing  further 
appearing,  complainant  Is  entitled  to  a  Judg- 
ment for  this  siun,  and  the  jury  baring  fur- 
ther found  that  due  notice  was  given,  he 
would  apparently  be  entitled  to  a  lien  on  tbe 
line  of  railroad;  but  the  question  of  the  Uen 
is  not  decided  authoritatively,  such  decision 
being  at  this  time  unnecessary,  as  will  pres- 
ently appear. 

[1]  It  Is  rightly  objected,  as  we  think,  that, 
under  section  6282  of  Shan.  Code  (Thomp. 
Ed.),  all  of  the  issues  must  be  tried  in  chan- 
cery by  the  same  jury.  Now  in  this  case  the 
diancellor  permitted  certain  Issues  with  tbe 
responses  thereto  by  the  Jury,  among  other 
issues.  No.  2,  to  stand,  overruling  the  motion 
for  new  trial  as  to  them,  but  he  sustained 
tbe  motion  and  awarded  a  new  trial  as  to 
certain  other  issues.  Ought  we  to  hold  that 
the  order  granting  a  new  trial  as  to  some  of 
the  Issues  while  refusing  it  as  to  'others,  re- 
sulted In  granting  a  new  trial,  automatically, 
as  to  all,  or  that  tbe  granting  of  a  new  trial 
as  to  any  of  them  without  granting  it  as  to 
all  was  simply  void?  In  our  Judgment  the 
latter  Is  the  correct  view.  On  such  action 
being  taken  by  the  chancellor  the  respective 
parties  sliould  have  prepared  and  filed  a  bill 
of  exceptions  for  use  on  appeal  after  the 
final  trial  at  which  tbe  chancellor  would 
again  attempt  to  hear  the  case  on  tbe  matters 
as  to  which  he  granted  a  new  trial.  But  It 
teems  this  was  not  done  because  of  tbe  very 
great  expense  that  would  have  been  thereby 
bienrred. 

It  seems  from  the  record  that  tbe  chancel- 


lor did  enter  upon  another  trial,  first  fram- 
ing therefor  three  issues  which  be  thought 
covered  the  matter  embraced  in  No.  4,  in  re- 
spect  of  the  quantum  meruit;  that  he  caused 
a  Jury  to  be  impaneled;  that  the  complainant 
refused  to  introduce  any  evidence  on  the&« 
issnes  because  tbe  chancellor  would  not  sub- 
mit all  of  the  Issues  which  the  complainant 
offered  on  tbe  first  or  original  trial  of  the 
case,  and  that  the  chancellor  thereupon  di- 
rected the  Jinry  to  return  a  verdict  for  tbe 
defendants,  which  was  accordingly  done,  and 
that  he  entered  a  decree,  final,  dismissing  tbe 
bilL  An  appeal  was  then  prosecuted  to  tills 
court  Tbe  vital  mistake  was'  committed 
when  tbe  chancellor  awarded  a  new  trial  on 
only  a  part  of  the  issues. 

[2,  3]  Further  on  this  point:  The  law  Is 
that  only  determinative  Issues  can  be  present- 
ed; that  is,  determinative  of  the  whole  case 
or  of  some  distinct  or  separable  part  or 
branch  of  the  case.  Crlsman  v.  McMurray, 
107  Tenn.  469,  64  8.  W.  711;  Connor  v.  Frier- 
son,  98  Tenn,  183,  38  S.  W.  1031;  McElya  v. 
HUl,  IOC  Tenn.  319,  68  S.  W.  1025.  O^e  case 
of  Madison  Trust  Co.  v.  Stahlman,  134  Tenn. 
402,  183  B.  W.  1012,  as  to  what  it  says  upon 
the  subject  of  proper  Jury  Issues  in  chancery 
is  confined  to  its  facts.  All  other  than  de- 
terminative issues  are  immaterial,  and  a 
new  trial  In  respect  thereof  could  not  be  law- 
fully ordered,  and  If  ordered  would  be  of  no 
legal  Import.  Naught  added  to  naught  is 
still  but  naught  So,  if  there  be  but  one  de- 
terminative issue  In  the  case,  tbe  submission 
of  others  Is  Immaterial;  all  that  can  b^  look- 
ed to  Is  the  verdict  of  the  Jury  on  the  ma- 
terial issue.  Continental  Nat.  Bank  v.  First 
Nat  Bank,  108  Tenn.  374-376,  68  S.  W.  497. 
That  will  be  decisive  of  the  case,  no  matter 
how  many  Immaterial  issues  are  submitted 
to  or  decided  by  the  Jury.  They  should  be 
treated  as  not  submitted  at  all.  Gass  v.  Ma- 
son, 4  Sneed,  609;  Mlnton  v.  Wllkerson,  133 
Tenn.  484-^7,  182  S.  W.  238. 

The  rule  that  if  there  be  a  new  trial  grant- 
ed by  tbe  chancellor  as  to  one  of  the  materi- 
al determinative  Issues  he  must  grant  it  as 
to  the  others,  or  as  to  all,  will  no  doubt  pro- 
duce inconvenience,  In  some  Instances,  but 
it  is,  as  we  think,  a  necessary  deduction  from 
the  statutory  provision  that  "all  the  Issues  of 
fact  in  any  case  shall  be  submitted  to  one 
jury."  Shan.  Code,  {  6282,  supra.  It  is  ap- 
parent, too,  that  in  the  absence  of  such  a 
provision  Jury  trials  In  chancery  might  be 
practically  Interminable.  It  may  be  that  this 
court  in  the  exercise  of  its  appellate  Juris- 
diction, when  we  can  clearly  see  that  a  due 
administration  of  Justice  requires  it,  as  was 
done  in  a  recent  law  cas«  (Perkins  v.  Brown, 
132  Tenn.  294, 177  S.  W.  1168,  L.  R.  A.  1916F, 
723,  Ann.  Cas.  1917A,  124),  can  approve  the 
verdict  on  one  Issue,  and  so  remove  it  from 
the  field  of  controversy,  and  remand  for  a 
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new  trial  on  the  other,  or  others,  In  a  Chan- 
cery cause;  but  such  a  case  Is  not  before  us, 
at  this  time,  and  we  do  not  now  decide  it 

The  question  remains  whether  the  com- 
plainant is  entitled  to  judgment  on  the 
amount  found  for  him  under  issue  No.  4 — 
$9,403.80.  The  solution  of  this  question  de- 
pends on  the  construction  of  section  4  of 
chapter  479,  Acts  1909.  That  section,  ^  far 
as  necessary  to  quote  here,  reads: 

"Sec.  4.  Be  it  further  enacted,  that  each  vo- 
catioD,  occupation,  and  business  hereinafter 
named  in  this  section  is  hereby  declared  to  be 
a  privilege,  and  the  rate  of  taxation  on  such 
privilege  shall  be  as  hereinafter  fixed,  which 
privilege  tax  shall  be  paid  to  the  county  court 
clerk  as  provided  by  law  for  the  collection  of 
revenue.    •    •    • 

"Each  foreign  construction  company,  with  its 
chief  office  outside  of  this  state,  operating  or 
doing  business  in  this  State,  directly  or  by 
agent,  or  by  any  subletting  contract,  each,  per 
annum,  in  each  county $100.00. 

"Each  domestic  construction  company  and 
each  foreign  construction  company,  having  its 
chief  olfice  in  this  state,  doing  business  in  this 
state,  each,  per  annum,  in  each  county.  .$25.00. 

"The  above  tax  shall  be  paid  by  persons, 
firms,  or  corporations  engaged  in  the  business 
of  constructing  bridges,  waterworks,  railroads, 
street-paving  construction  work,  or  other  struc- 
tures of  a  public  nature." 

Section  16  of  the. same  act  reads: 

"Be  it  further  enacted,  that  it  is  hereby  de- 
clared a  misdemeanor  for  exercising  any  of  the 
foregoing  privileges  without  first  paying  the 
taxes  prescribed  for  the  exercise  of  the  same, 
and  all  parties  so  offending  shall  be  liable  to  a 
fine  of  not  less  than  $10.00  nor  more  than 
$50.00  for  each  day  such  privilese  is  exercised 
without  license;  but  this  inhibition  shall  not 
apply  to  any  person,  firm,  or  corporation  en- 
gaged in  interstate  commerce." 

[4]  Complainant  insists  that  section  4  dis- 
criminates between  citizens  of  Tennessee  and 
those  of  other  states  requiring  the  latter  to 
pay  a  tax  of  $100  for  the  privilege  of  doing 
railroad  construction  business  here,  while 
citizens  of  this  state  are  required  to  pay  only 
$25,  hence  that  the  section  Is  in  conflict  with 
article  4,  i  2,  subsec.  1,  of  the  federal  Con- 
stitution, and  also  with  the  Fourteenth 
Amendment  to  the  same  Instrument  In  our 
Judgment  the  construction  suggested  is  not  a 
sound  one.  The  determining  feature  in  the 
legislation  quoted  is  the  having  of  one's 
chief  office  in  this  state.  Any  citizen  of  this 
state,  as  well  as  any  citizen  of  a  foreign 
state,  who  has  his  chief  office  out  of  the  state, 
must  pay  the  $100  tax;  so  of  any  domestic 
corporation,  as  well  as  foreign  corporation, 
having  its  chief  office  out  of  the  state.  Any 
foreign  corporation ,  or  dtlzen  of  another 
state,  or  firm,  as  well  as  domestic  corpora- 
tions, dtizens  of  this  state,  and  firms  of  this 
state  having  its  or  their  chief. office  In  this 
state,  are  all  alike  entitled  to  carry  on  a  •rail- 
road construction  business  here  on  the  pay- 
ment of  $25.  There  is  no  discrimination  at 
all. 

[C,  I]  It  Is  not  denied  that  complainant  fail- 
ed to  pay  the  tax  before  be  did  the  work. 


After  the  work  was  performed  and 
suit  brought  he  paid  the  $25  tax.  Th 
too  late,  even  U  be  had  paid  the  $1( 
tax  applicable  to  lils  situation,  he  b 
citizen  of  Alabama  with  his  chief  ofB« 
It  was  too  late  because  payment  of  a 
lege  tax  and  procurement  of  a  Ilcensi 
the  privilege  has  been  exercised,  thou 
fore  suit  brought,  will  not  give  the  pi 
paying  any  right  to  maintain  suit  S 
Ryan,  53  S.  W.  977.  The  complainai 
ing  acted  in  violation  of  a  statute  in 
taking  and  transacting  the  business 
recover.  Stevenson  v.  Ewlng,  3  PI< 
Tenn.)  46,  9  S.  W.  230;  PUe  v.  Carpent 
Tenn.  288,  99  S.  W.  360. 

The  result  Is  the  decree  of  the  cha 
dismissing  the  bill  must  be  affirmed 
costs. 


PITTSiBURO  GOAL  CO.  ▼.  SOUTHER 

PHAI/r  &  CONSTRUCTION   CC 

(Supreme  Court  of  Tennessee.    June  20, 

1.  Municipal  Cobpobatiows  ^=>& 
PuBUo  Contract— Lien — Matbbiai. 
NIBBED — Coal — Bonds. 

■Coal  furnished  to  a  constructioQ  co 
engaged  on  a  public  contract  for  use  in  i 
ing  its  engines,  boilers,  and  other  machxi 
material  used  in  the  performance  of  a  « 
within  Acts  1899,  c.  182,  providing  that  i 
tract  shall  be  let  for  any  public  work  un 
contractor  shall  execute  a  bond  to  pay 
the  material  and  labor  used  in  such  co 
and  that  any  laborer  or  furnisher  of  m 
may  bring  an  action  on  such  bond. 

[Ed.  Note. — For  other  cases,  see  Mui 
Corporations,  Cent  Dig.  S  876.]     ■ 

2.  ^ruNiciFAi,  Cobpobations  «=>34 
PtTBLic  Contract  —  Bonds  —  Liens- 

ITY. 
Under  Acte  1899,  c.  182,  protecting  la 
or  furnishers  of  material  on  public  work 
providing  that  any  laborer  or  fumishei 
bring  an  action  on  the  contractor's  bon 
have  a  recovery  in  his  own  name,  an  act 
a  furnisher  of  coal  to  a  contractor  agaiui 
and  the  surety  cannot  be  defended  o 
ground  of  want  of  privity  between  plainti 
surety. 

[Ed.  Note. — For  other  cases,  see  Hui 
Corporations,  Cent  Dig.  §  877.J 

Appeal  from  Chancery  Court  Shelby 
ty;    Francis  Fentress,  Chancellor. 

Petition  by  the  Pittsburg  Coal  Cor 
against  the  Southern  Asphalt  &  Constri 
Company.  Decree  for  plaintiff,  and  d< 
ant  appeals.    Affirmed. 

Chas.  M.  Bryan,  of  Memphis,  for  app< 
R.  P.  Gary,  of  Memi^ils,  for  appellee. 

LANSDEN,  J.  ThU  bm  was  filed  1 
chancery  court  of  Shelby  county  again: 
Southern  Asphalt  &  Construction  Con 
principal,  and  the  Interstate  Casualty 
pany,  surety,  to  recover  an  unpaid  bt 
of  $927.74  for  coal  furnished  to  the  con 
tlon  compaiiy  while  it  was  engaged  1 
building  of  what  is  known  as  HuUng  a 
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Interceptor,  which  was  a  sewer  in  the  city 
of  Memphis.  The  contract  between  the  city 
and  the  constmctlon  company  stipulated 
that: 

TTie  "contractor  agrees  to  pay  punctnally  the 
workmen  and  the  persons  furnishing  materials 
«n  the  work,  and  before  receiving  final  esti- 
mates shall  give  satisfactory  evidence  to  that 
effect  The  city  retains  the  right  to  withhold 
from  any  sums  due  the  contractor  such  amounts 
as  may  be  necessary  to  meet  all  unpaid  claims 
for  labor  and  materials,  but  failure  on  the  part 
of  the  city  to  secure  such  evidence  or  to  hold 
such  amounts  siiall  not  affect  the  liability  of 
the  contractor  or  his  bondsmen." 

The  dty  required  the  contractor  to  make 
a  bond  in  the  penal  Bum  of  $77,600,  with  the 
Interstate  Casualty  Company  as  Its  surety. 
Tbe  bond  stipulated  that: 

"Should  the  said  Southern  Asphalt  &  Con- 
struction Company  fully  and  truly  perform  all 
the  terms  and  provisions  of  said  contract,  on 
its  part,  then  this  T)bligation  shall  be  null  and 
Toid,  otherwise  it  shall  remain  in  full  force  and 
etfect" 

In  the  constmctlon  of  the  sewer  the  con- 
struction company  used  engines,  boilers,  and 
other  machinery  for  the  purpose  of  making 
excavations  and  otherwise  used  in  the  con- 
stmcticMi  of  the  work.  It  is  stipulated  by 
connsel: 

"That  said  coal  was  used  for  the  purpose  of 
operating  the '  engines,  boilers,  and  other  ma- 
chinery of  the  defendant,  Sonthem  Asphalt  & 
Construction  Company,  which  were  employed 
b^  it  in  the  performance  of  its  contract  with  the 
city  of  Memphis,  as  set  out  in  paragraph  II  of 
the  bill,  and  that  snch  contract  could  not  have 
been  performed  without  the  coal  so  used  by  it" 

[1)'The  question  for  dedslon  is  whether 
tbe  coal  furnished  under  the  facts  stipulated 
is  material  used  in  the  performance  of  the 
contract  within  tlie  oneanlng  of  diaiiter 
182,  Acts  1890.  Tlie  act  is  entitled  "An  act 
to  protect  laborers  and  furnishers  of  ma- 
terial on  public  works."  B;^  tbe  first  section 
it  is  provided  tliat: 

"Hereafter  no  contract  shall  be  let  for  any 
pablic  work  in  this  state  by  any  city,  county, 
or  state  authority  until  the  contractor  shall 
first  execute  a  good  and  solvent  bond  to  the  ef- 
fect that  he  will  pay  for  all  the  materials  and 
labor  nsed  In  said  contract  in  lawful  money  of 
the  United  States,  provided  that  this  act  shall 
not  apply  to  contracts  under  $100." 

By  section  2  it  is  enacted : 

"That  any  laborer-  or  furnisher  of  material 
may  bring  an  action  on  such  bond,  and  make  re- 
covery in  his  own  name,  upon  giving  security 
or  taking  the  oath  prescribed  for  poor  per- 
sons as  provided  by  law." 

We  are  of  opinion  that  tbe  coal  fnmlshed 
to  the  contractor  under  the  circumstances 
stipulated  by  counsel  Is  material  used  in  the 
performance  of  the  contract  within  the  mean- 
ing of  this  act.  If  the  excavation  dcme  in 
the  performance  of  the  contract  were  with 
pick  and  shovel  in  the  hands  of  laborers  it 
would  have  fallen  within  the  express  terms 
of  the  act  because  the  act  requires  that  the 
bond  shall  cover  "labor  used  in  said  con- 
tract." Bat  the  contractor  and  the  city  saw 
proper  to  use  modern  appliances  for  their 


own  benefit  instead  of  day  labor  in  making 
the  excavations,  hoisting,  and  tbe  like.  T^e 
coal  that  furnished  the  power  by  which  the 
madiinery  was  operated  was  as  much  ma- 
terial used  in  the  contract  as  the  labor  of 
men  for  which  it  was  substituted.  The  fact 
that  modem  machinery  enables  contractors 
to  perform  their  contracts  with  greater  facil- 
ity than  the  old  method  of  hand  labor  should 
not  deprive  those  who  furnish  materials  to 
the  contractor  to  be  used  in  the  performance 
of  the  contract  of  the  protection  of  the  law. 
The  machinery,  appliances  and  things  used 
by  which  modern  contracts  are  performed 
are  different  from  those  with  which  they 
worked  at  an  earlier  day,  and  it  is  likely 
that  as  time  advances  improvements  will  be 
made,  and  other  appliances  will  come  into 
common  use  which  will  supersede  those  now 
employed  by  contractors.  The  statute  un- 
der consideration  was  passed  for  the  protec- 
tion of  laborers  and  furnishers  of  material 
on  public  works,  and  the  inquiry  should  not 
be  limited  to  the  method  by  which  the  con- 
tract Is  performed. 

We  are  cited  to  many  cases  from  other 
Jurisdictions,  but  all  of  them  construe  me- 
chanic's lien  statutes.  The  statute  under 
consideration  here  is  not  a  mechanic's  lien 
statute,  and  has  no  application  except  In 
cases  of  imbllc  worKs.  We  think  Its  true 
construction  is  as  given  herein.  The  follow- 
ing cases  bold  that  coal  used  to  generate 
steam  Is  Uenable  under  the  mechanic's  Hen 
law:  Johnson  v.  Starret,  127  Minn.  138,  149 
N.  W.  6,  I*  H.  A.  1915B,  708,  and  cases  there 
dted.  See  note  to  Shultz  v.  Quereau  Co., 
li.  R.  A.  1915E,  986,  and  the  note  to  Stand- 
ard Boiler  Works  v.  National  Surety  Co., 
43  I*  R.  A.  (N.  S.)  162.  However,  the  con- 
trary view  is  taken  by  the  Court  of  Appeals 
of  New  York  In  the  Shultz  Case,  supra,  and 
the  Supreme  Court  of  Massachusetts  in  Samp- 
son Co.  y.  Commonwealth,  202  Mass.  326, 
88  N.  E.  911;  Thomas  v.  Commonwealth, 
215  Mass.  369,  102  N.  B.  428. 

The  view  is  taken  In  these  last  cases  that 
before  materials  should  be  held  to  fall  within 
the  mechanic's  lien  law  they  should  be  used 
directly  in  the  excavation  of  the  earth.  In 
these  cases  coal  furnished  to  a  contractor  to 
generate  steam  for  power  is  held  not  to  be 
Uenable. 

But,  as  stated,  the  foregoing  cases  are  not 
of  controllins  authority  in  this  case,  nor  are 
our  cases  of  Powder  Co.  v.  Railroad,  113 
Tenn.  382.  83  S.  W.  354.  67  I*  R.  A.  487,  106 
Am.  St  Rep.  836,  and  Luttrell  v.  Railroad, 
119  Tenn.  402,  105  S.  W.  565,  123  Am.  St. 
Rep.  737.  The  cases  last  referred  to  had  un- 
der consideration  chapter  220,  Acts  1883,  as 
amended  by  chapter  98,  Acts  1891,  giving  a 
Hen  upon  railroads  to  any  person  who  has 
assisted  in  grading  of  its  roadway,  the  con- 
struction or  repair  of  its  culverts  and  bridges, 
the  furnishing  of  cross-ties,  the  laying  of  its 
tracks,  the  erection  of  its  depots,  platforms,. 
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wood  9*  water  statloas,  section  houses,  ma- 
chine shops,  or  other  buildings,  or  for  the 
delivery  of  material  for  any  of  these  fnno- 
tlons.  These  statutes  are  essentially  different 
from  the  one  under  consideration,  and  w^e 
Intended  to  serve  a  different  purpose.  No 
lien  Is  given  by  the  act  of  1899.  The  bond  re- 
quired by  that  act  Is  sole  security  of  laborers 
and  materialmen  who  do  work  and  famish 
material  to  the  contractor. 

[J]  It  Is  suggested  on  the  briefs  of  counsel 
for  defendant  that  there  Is  no  privity  between 
one  furnishing  coal  to  the  contractor  and 
the  surety  upon  the  contractor's  bond.  This 
objection  Is  fully  met  by  section  2  quoted 
above,  which  gives  the  right  to  any  laborer 
or  furnisher  to  bring  an  action  on  the  bood 
and  liave  a  recovery  in  hla  own  name.  Tem- 
pleton  V.  Nipper,  107  Tenn.  648,  64  S.  W. 
889;    9  Cyc.  S72. 

The  writ  of  certiorari  was  heretofore  grant- 
ed, and  the  decree  of  the  Court  of  Civil  Ap- 
peals Is  affirmed. 


NORTH  MEMPHIS  8AV.  BANK  v.  TJNION 

BRIOOB  &  CONSTRUCTION  CO. 

et  al. 

(Supreme  Court  of  Tennessee.    June  22,  1917.) 

1.  Masteb  and  Sebvaitt  «=a265(5)— Injubies 

TO    SEBVANT— DOOTBINB    OF    "KEB    IPBA    LO- 
QUITUB." 

Plaintiff's  decedent,  a  workman  engaged  in 
the  construction  of  a  concrete  pier,  was  found 
dead  at  the  bottom  of  the  air  shaft  running  to 
the  caisson  at  the  bottom  of  the  river,  together 
with  all  the  other  members  of  the  shift.  A 
small  fire  had  started  in  the  woodwork  on  top 
of  the  caisson,  cmd  there  was  evidence  of  leaks 
in  the  air  pipe.  There  was  no  gas  in  the  pipe 
ten  minutes  before  the  accident  occurred,  nor 
was  there  evidence  of  any  defect  in  the  appara- 
tus. Plaintiff  introduced  witnesses  who  testi- 
fied to  the  circumstances  immediately  connect- 
ed with  the  accident  as  well  as  those  antecedent 
and  subsequent  thereto.  Held^  that  a  peremp- 
tory instruction  in  favor  of  defendants  was  not 
error;  the  doctrine  of  res  ipsa  loquitur  not  ap- 
plying where  there  is  evidence  from  which  negli- 
gence may  be  inferred,  such  doctrine  contemplat- 
ing that  where  the  evidence  shows  an  injury  in- 
flicted, and  also  the  physical  thing  inflicting  it, 
and  that  thing  does  not  usually  or  in  the  ordi- 
nary course  produce  such  a  result  where  due 
care  is  exercised  by  those  in  charge  of  it,  it  may 
be  inferred  that  they  faUed  to  exercise  such 
due  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  881,  898,  955. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bee  Ipsa  Loquitur.] 

2.  Master  awd  Skbvant  «=>2C5(5)— Ikjttries 
TO  Sebyant — DocTBiM  OF  Res  Ipsa  Loqui- 

TUB. 

The  doctrine  of  res  ipsa  loquitur  may  apply 
as  between  master  and  servant  where  proof  of 
the  injury  and  of  the  physical  thing  inflicting 
it  also  excludes  the  presumption  in  favor  of  the 
master  having  performed  his  duty  in  furnishing 
a  safe  place  to  work  and  suitable  tools  to  work 
with  as  well  as  the  servant's  own  negligence. 


that  of  his  fellow  servants  and  his  assamption 
of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  881,  888,  955.] 

3.  Neougencx  «s>121(2)— Bbb  Ipsa  Loqui- 

TTJRr-"BuBDEN  0»  PBOOF." 

Res  ipsa  loquitur,  where  it  applies,  does  not 
convert  the  defendant's  general  issae  into  an  af- 
firmative defense.  When  all  the  evidence  is  in, 
the  question  for  the  jury  is  whether  the  prepon- 
derance is  for  the  plaintiff;  the  term  burden 
of  i>roof"  having  two  distinct  meanings  as  to  the 
duty  of  establishing  the  truth  of  a  given  propo- 
sition by  such  a  quantum  of  evidence  as  the  law 
demands,  and  second  to  the  duty  of  producing 
evidence  at  any  stage  of  the  trial  in  order  to 
make  or  meet  a  prima  facie  case  (quoting  Words 
and  Phrases,  Second  Series— Buraen  of  Proof). 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  IS  218,  225,  271.] 

4.  Tbiai,  «s>169  —  Oobbe&tion  or  VxBniCT  — 
Evidence. 

Where  there  is  no  evidence  to  sustain  a 
count  in  a  complaint,  the  court  might  properly 
direct  a  verdict  for  defendant,  although  he  had 
previously  overruled  a  demurrer  to  such  count 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  341,  381-387,  389.] 

5.  Evidence  «=>80(1)— Pbksuhftions— Laws 

OF  Sistbb  STATEa 
Where  in  a  personal  injury  case  the  laws 
of  another  state  apply,  such  laws  must  be  pre- 
sumed to  be  the  same  as  those  of  the  forum 
when  not  formally  proven. 

[Ed.  Note.— For  other  cases,  see  Elvidenca, 
Cent  Dig.  {  101.] 

Certiorari  to  Court  of  CItU  Appeals. 

Consolidated  action  by  the  North  Memphis 
Savings  Bank,  administrator  of  the  estate 
of  John  Koch,  and  of  the  estate  of  Alexander 
Johnson,  against  the  Union  Bridge  &  Con- 
stmcdon  Company  and  others.  From  a  judg- 
ment for  defendants,  affirmed  by  the  Court 
of'  Civil  Appeals,  plaintiff  brings  certioiarL 
Affirmed. 

Henny  Graft,  of  Memphis,  for  appellant 
Barton  &  Barton,  of  Memphis,  for  appellees. 

NEIIj,  O.  J.  These  two  actions  were 
brought  separately  in  the  drcult  court  of 
Shelby  county  for  the  death  of  the  two  in- 
testates mentioned  in  the  margin,  but,  rest- 
ing on  the  same  facts,  were  consolidated  and 
heard   together. 

John  Koch  and  Alexander  Johnson  were 
members  of  a  construction  crew  In  the  service 
of  the  Union  Bridge  "4  Construction  Com- 
pany, which  was  engaged  In  building  the 
great  bridge,  known  as  the  Harrihan  Bridge, 
across  the  Mississippi  river,  at  Memphis. 
They  were  killed  while  descending  the  man 
shaft  of  one  of  the  bridge  piers  in  course 
of  construction  on  the  Arkansas  side  of  < 
the  rirer.  It  is  alleged  in  the  first  count 
of  the  dedaratioa  that  they  were  descendhig 
in  the  usual  manner,  the  way  tbey  had  been 
accustomed  to  descend  into  the  shaft  of  pier 
No.  5,  together  with  six  other  men,  members 
of  the  same  shift,  when  they  and  all  tlie 
other  men  were  overcome  by  deadly  gas  and 
fell  from  the  ladder  uiton  which  they  were    ] 
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descending  and  perished,  thdr  dead  bodies 
being  found  at  the  bottom  of  the  shaft ;  that 
the  gas  which  caused  their  death  accnmulat- 
ed  and  existed  In  said  shaft  as  the  resalt 
of  gross  negligence  and  want  of  proper  care 
and  cantlon  on  the  pert  of  the  defendants, 
their  agents  and  representatives.  The  sec- 
ond covint  states  as  the  canse  of  action  that 
the  gas  which  caused  the  death  of  the  two 
Intestates  accumulated  and  existed  In  said 
shaft  as  the  result  of  gross  negUgeuce  and 
want  of  proper  care  and  caution  on  the  part 
of  defendants,  their  agents  and  representa- 
tives, in  this,  to  wit: 

"Defendants  failed  to  put  a  lock  at  the  top  of 
the  shaft  so  as  to  be  able  to  keep  compressed  air 
in  the  shaft  Had  the  shaft  been  supplied  with 
a  lock  at  the  top,  all  deadly  gases  and  vapors 
would  have  been  kept  out  of  the  shaft  by  reason 
of  air  pressure.  This  method  of  construction 
was  the  proper  and  scientific  method  to  have 
been  pntsued,  and  by  reason  of  the  failure  of 
defendants  to  place  a  lock  at  the  top  of  the  shaft 
and  to  keep  air  in  the  shaft,,  they  were  guilty 
of  gross  negligence  and  want  of  proper  care  and 
caution,  which  resulted  in  the  presence  of  gases 
in  the  shaft,  causing  the  death,"  etc. 

The  third  count  alleges  that  the  intes- 
tates were  directed  to  go  down  the  shaft 
referred  to,  and  that  at  that  time  the  shaft 
was  filled  vrltb  deadly  gas,  which  fact  was  un- 
known to  the  intestates,  and  they  were  over- 
come by  the  gas  and  died  in  the  shaft;  that 
shortly  before  defendants  directed  the  intes- 
tates to  descend  the  shaft,  they  bad  been 
Informed  that  the  decking  of  the  caisson,  at 
the  bottom  of  the  shaft,  was  burning,  and 
they  had  reason  to  know  that  fumes  and 
gases  would  be  generated  frtmi  such  burning 
deck  of  a  dangerous  and  deadly  character, 
but  that  the  ^testates  were  In  Ignorance  of 
these  facts,  and  so  went  to  their  death. 

The  plalntlfls  Introduced  their  evidence, 
but  the  defendants  introduced  none.  At  the 
close  of  the  introduction  of  the  evidence  the 
defendants  moved  for  a  peremptory  instruc- 
tion, which  was  granted  by  the  trial  Judge. 
A  verdict  was  accordingly  rendered  by  the 
jury,  and  on  this  a  Judgment  was  based  dis- 
missing the  cases  of  the  plalntlfls.  An  ap- 
peal was  prosecuted  to  the  Court  of  ClvU 
Appeals,  and  there  the  Judgment  was  affirm- 
ed. The  case  was  then  brought  to  this  court 
by  the  writ  of  certiorari. 

In  order  to  properly  understand  the  con- 
troversy, it  Is  necessary  to  explain  the  struo- 
tnre  referred  to  In  the  declaration,  and  the 
nature  of  the  work  in  which  the  intestates 
were  engaged. 

Fier  No.  S,  at  the  time  the  accident  oc- 
curred, was  within'  a  day  or  two  of  comple- 
tion. It  was  46  feet  one  way  and  26  feet 
the  other,  and  extended  down  into  the  bot- 
tom of  the  river  86  feet,  counting  from  the 
top  of  the  pier.  The  method  of  construction 
was  this:  The  first  thing  was  the  sinking 
ot  a  caisson  In  the  bottom  of  the  river.  On 
the  top  of  this  there  was  a  structure  of 
heavy  timbo-,  called  decking.  On  this  deck- 
ing there  was  erected  a  wooden  form  into 


which  the  concrete  was  poured.  The  weight 
of  the  concrete  caused  the  caisson — on  the 
bottom  of  which  was  what  is  called  a  cutting 
edge — ^to  sink  deeper.  As  the  pier  sank  the 
wooden  form  was  built  higher,  and  the  con- 
crete filled  into  it,  and  so  on  until  It  had 
reached  a  point  sufficiently  high  above  the 
surface  of  the  river.  But  it  was  necessary 
that  men  should  go  down  into  the  caisson  in 
order  to  eject  therefrom  sand,  mud,  stone, 
and  pieces  of  wood,  and  whatsoever  else 
might  be  found  therein.  Access  to  this  cais- 
son, called  the  work  chamber,  was  given  to 
the  men  by  placing  in  the  middle  of  the  pier  a 
steel  pipe  3  feet  in  diameter,  called  the  man 
shaft.  This  was  made  up  of  Jointed  secticms 
8  feet  each  In  length,  and,  as  the  pier  sank, 
the  other  sections  were  added  at  the  top  and 
so  on,  so  as  to  keep  the  top  of  this  pipe  above 
the  water.  Inside  of  this  shaft  there  was  a 
ladder  by  means  of  which  the  men  descended 
into  the  caisson,  or  work  chamber,  at  the  bot- 
tom of  the  river,  and  on  which  they  ascended 
to  the  surface  again. 

At  the  time  the  accident  occurred,  the  cais- 
son, or  work  chamber,  was  then  at  a  depth 
of  86  feet  Various  sections  had  been  added 
to  the  man  shaft  About  40  feet  from  the 
bottom  of  this  shaft  there  was  located  what 
was  called  the  lock.  This  lock  had  two  pur- 
poses. The  main  one  was  to  gradually  ac- 
custom the  men  to  breathing  the  compressed 
air  which  they  would  have  to  encounter  In 
the  caisson,  or  work  chamber.  When  they 
entered  the  lock  they  were  required  to  op«i 
a  valve  which  let  into  the  lock  compressed 
air  from  the  work  cbaniber,  which  mixed 
with  the  ordinary  air,  and  after  thcgr  had 
thus  experienced  this  mixture  of  common 
air  and  compressed  air  for  a  time  they  were 
fitted  to  open  the  door  of  the  lock  and  de- 
scend into  the  work  chamber,  «nd  could  then 
breathe  the  compressed  air  without  disoom- 
fort  The  same  plan  was  followed  when  they 
were  about  to  ascend  to  the  surface.  That 
is  to  say,  they  stopped  in  the  lock  for  a  while 
and  admitted  the  common  air  from  ^a  valve 
on  the  upper  side,  and  thus  mixing  it  with 
the  compressed  air  they  became  sufficiently 
accustomed  to  the  natural  air  to  enable  them 
to  breathe  it  without  discomfort,  and  they 
would  then  open  the  door  and  go  into  the 
part  of  the  shaft  lying  Just  above  the  lock, 
and  they  would  then  climb  the  ladder  and 
ascend  to  the  surface  again. 

At  this  point  It  is  proper  to  state  tliat  the 
compressed  air  was  used,  not  only  for  breath- 
ing, but  also  to  aid  In  the  work  In  other  ways. 
By  its  use  sand  and  water  were  expelled 
from  the  caisson,  by  means  of  a  pipe  or  hose, 
and  by  the  force  exercised  through  its  pres- 
sure, water  was  kept  from  flowing  into  the 
caisson,  thus  enabling  the  men  to  work  and 
dispose  of  sand,  mud,  dirt,  and  other  things 
in  the  bottom  of  the  caisson;  likewise  at 
periodical  times  the  pressure  of  the  com- 
pressed air  was  slackened,  and  this  had  the 
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effect  of  sinking  the  caisson  deeper  and  in- 
troducing more  sand  and  mud  and  other 
matter  for  removal. 

The  compressed  air  was  Introduced  into 
the  work  chamber  by  means  of  a  pipe  which 
ran  down  through  the  pier  on  a  line  parallel 
with  the  man  shaft,  but  separated  from  it  a 
considerable  distance,  perhaps  3  feet.  This 
air  shaft  passed  down  through  the  wooden 
decking  into  the  workroom.  It  was,  of 
course,  covered  with  concrete  along  with  the 
man  shaft  and  other  parts  of  the  structure 
as  the  pier  was  built  up,  and  it  was  added 
to  In  sections  from  time  to  time  as  the  pier 
sank,  so  as  to  keep  its  upper  end  above  water. 
Still  further  from  the  man  shaft,  and  running 
parallel  with  the  air  shaft,  some  distance 
from  It,  was  the  material  shaft  which  was 
also  a  steel  tube  leading  from  the  surface 
down  Into  the  work  chamber.  This  was 
flitted  with  a  bucket  which  was  lowered  and 
raised  by  an  engine  at  the  top.  This  bucket 
was  used  to  carry  from  the'  work  chamber 
pieces  of  stone  and  wood,  and  other  heavy 
objects  that  could  not  be  exx>elled  by  com- 
pressed air.    This  had  a  lock  at  the  top. 

The  men  were  accustomed  to  work  in  shifts 
of  nine,  and  at  the  expiration  of  each  2  hours 
were  relieved  by  another  shift  of  the  same 
number. 

On  the  morning  of  April  6,  1914,  at  6 
o'clock,  the  customary  shift  descended  to  the 
workroom.  They  were  to  be  relieved  at  8 
o'clock.  Sixteen  minutes  before  8  o'clock 
Smith,  the  lock  tender  of  the  gang  then  In  the 
work  chamber,  accompanied  by  Lewis,  anoth- 
er member  of  that  gang,  ascended  to  the 
surface  through  the  man  Shaft  A  few  min- 
utes after  Smith  and  Lewis  had  so  left  and 
ascended  to  the  surface  the  compressed  air 
in  the  work  chamber  was  slacked  as  usual, 
and  as  a  consequence  the  work  diamber 
descended  further  Into  the  bottom  of  the 
river,  the  result  of  which  was  that  additional 
material  accumulated  which  was  to  be  re- 
moved by  the  shift  which  was  expected  to 
descend  at  8  o'clock.  The  men  who  were  in 
the  work  chamber,  so  expecting  to  be  reliev- 
ed, were  not  relieved  by  the  arrival  of  the 
expected  new  shift.  They  remained  in  the 
chamber  from  an  hour  and  20  minutes  to  an 
hour  and  a  half  before  they  had  any  means 
of  escape.'  They  could  not  go  up  through  the 
man  shaft  in  the  usual  way  because  their 
lock  tender.  Smith,  had  carried  with  him  the 
key  to  the  door  which  opened  Into  the  lock, 
so  they  waited,  and  finally  they  received  a 
note  sent  down  through  the  material  shaft 
with  the  bucket  notifying  them  to  ascend 
to  the  surface  in  the  bndiet,  and  they  did  so, 
one  at  a  time.  About  20  minutes  before  any 
of  them  left  the  work  chamber  they  perceiv- 
ed that  a  Are  Iiad  developed  in  the  wooden 
decking  previously  described,  right  around 
the  olr  shaft  There  is  nothing  in  the  rec- 
ord suggesting  an  ezplanatlcm  of  the  develop- 
ment of  this  fire  except  that  the  pipe  which 


delivered  the  compressed  atr  had  grown  iMt 
and  produced  the  combustion  right  around  it, 
setting  on  flre  the  oakum  which  was  packed 
around  it  on  its  way  through  the  wooden 
decking  to  the  work  chamber.  Ck>mpresstng 
air  heats  it,  and  this  heat  is  increased  by  its 
delivery  through  a  pipe.  The  flre  was  not 
blazing,  but  only  smouldering,  and  as  ex- 
tinguished by  a  bucket  of  water  dipped  from 
the  bottom  of  the  caisson,  or  work  chamber. 
This  flre,  as  stated,  was  not  discovered  until 
about  20  minutes  before  the  men  had  left  the 
work  chamber.  It  is  not  shown  how  long  it 
had  been  in  existence  before  It  was  discover- 
ed, but  there  is  evidence  to  the  effect  that 
the  materials  in  its  neighborhood  were  high- 
ly oxygenated,  and  that  a  flre  therein  would 
soon  be  burning  briskly  and  would  be  drawn 
up  08  if  fanned  by  a  draft  of  air. 

We  shall  now  direct  our  attention  to  the 
shift  that  was  to  descend  at  8  o'clock.  As 
previously  stated.  Smith,  the  lock  tender  of 
the  gang  already  in  the  workroom,  and  Lewis, 
had  started  up  the  man  shaft  at  16  minutes 
before  8  o'clock,  and  had  climbed  up  to  the 
surface  by  means  of  the  ladder,  and  ex- 
perienced no  gas  on  the  inside  of  the  shaft 
Within  10  minutes  thereafter,  that  is,  5 
minutes  before  8  o'clock,  the  relieving  shift 
started  down,  composed  of  eight  men.  The 
gang  or  shift  already  down  in  the  work- 
room not  promptly  ascending  through  the 
man  shaft  in  the  usual  way,  some  appre- 
hension was  aroused  in  the  minds  of  those 
at  the  mouth  of  the  pier,  and  another  man, 
Pete  Watson,  was  started  down  to  investi- 
gate. When  he  had  reached  a  point  20  feet 
below  the  surface  he  was  perceived  to  top- 
ple and  fall  from  the  ladder.)^  On  this  dis- 
covery being  made  the  shift  Already  In  the 
workroom  wae  notified  to  come  up  through 
the  material  shaft,  and  did  so,  as  already 
stated.  Some  3  or  4  hours  thereafter,  be- 
tween 12  and  1  o'clock,  a  man  was  sent  down 
in  a  diving  suit  with  an  air  hose  attached 
to  it  in  the  usual  way,  so  as  to  give  him 
breathing  air  from  the  surface.  He  discov- 
ered all  nine  of  the  men  lying  dead  in  the 
bottom  of  the  shaft  next  to  the  lock.  He 
brought  up  four  of  them,  and  the  remaining 
bodies  were  removed  by  some  other  persons. 

It  was  evidently  supposed  by  those  In 
charge  of  the  work  that  some  kind  of  poison- 
ous gas  had  developed  in  the  man  shaft,  inas- 
much as  the  first  rescuer  was  equipped  with 
the  suit  of  a  diver.  But  gas  had  never  be- 
fore been  known  to  develop  in  one  of  these 
shafts,  and  the  only  reason  for  inferring  that 
It  had  developed  on  this  occasion  was  the 
sudden  falling  to  death  of  the  nine  men. 

The  plaintiff  attempts  to  account  for  the 
gas  in  the  following  manner:  As  prevloasLv 
noted,  the  man  shaft  was  composed  of 
lengths  of  8  feet  of  various  secticma  Each 
section  was  connected  with  the  one  below 
it  by  being  fitted  onto  the  other  by  a  flangp. 
These  Joints,  as  they  were  added  on,  were 
screwed  tight,  the  space  between  the  Joints 
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betng  cohered  by  rabberold  to  prevent  leak- 
ing. Bnt  It  was  Impossible  to  secure  them 
so  tightly  that  they  would  not  leak  water 
lightly,  a,  small  drip.  Such  Is  the  nature  of 
the  work.  It  was  also  impossible  to  make 
them  perfectly  air  tight.  At  4  o'clock,  Sun- 
day afternoon,  April  5th,  16  hours  before  the 
accident,  it  wab  discovered  by  the  witness 
Howerton,  a  member  of  the  shift  then  do- 
Kendlng  the  man  shaft  to  the  work  cham- 
ber below  for  the  customary  2  hours'  service 
there,  that  one  of  the  Joints  of  the  shaft, 
about  10  feet  ahove  the  lock  was  leaking  air 
Into  the  shaft,  with  a  hissing  sound.  At 
6  o'dodc,  of  the  same  afternoon,  14  hours 
before  the  accident,  as  Howerton  had  com- 
{deted  his  2  hours'  work  in  the  work  cham- 
ber, and  was  ascending  the  ladder  of  the 
man  shaft  on  his  way  to  the  surface,  he  dis- 
covered that  another  one  of  the  Joints,  still 
higher  up,  was  leaking,  not  air,  but  water, 
into  the  shaft.  But  this  stream  was  so 
small  that  after  running  30  days  after  the 
accident,  it  had  only  accumulated  3  feet  of 
water  in  the  bottom  of  the -shaft  It  was 
the  duty  of  one  member  of  each  shift,  en- 
gaged in  the  work  (Aamber,  to  keep  on  the 
lookout  for  leaks,  and  repair  them.  He  was 
known  as  the  inside  lock  tender  because  it 
vas  his  duty  to  let  his  shift  into  and  out  of 
the  lock,  as  the  members  of  the  shift  descend- 
ed to  the  work  chamber  or  ascended  there- 
from. If  the  Inside  lock  tender  did  not  have 
thne  to  repair  any  leaks,  it  was  the  duty  of 
the  outside  lock  tender  to  make  such  repairs. 
The  outside  lock  tender  was  stationed  at  the 
top  of  the  Shaft,  and  it  was  his  duty  to  listen 
for  any  signals  given  him  from  below,  and 
to  attend  to  them  when  given.  The  outside 
UfA  tender  was  one  Pete  Wats<m.  The  evi- 
dotce  indicates  that  he  was  at  the  top  of 
Cbe  shaft  In  attendance  upon  his  duty  before 
and  at  the  time  the  accident  occurred.  It 
does  not  appear  that  any  report  was  made 
to  him  concerning  the  leaks.  Nor  does  It 
appear  that  any  of  the  ofiBcers  or  managing 
force  of  the  construction  company  were  in- 
fonned  of  the  fact  of  the  springing  of  the 
leaks  referred  to.  There  is  nothing  in  the 
reCMd  to  account  for  these  leaks,  further 
than  has  already  been  stated,  except  the 
testimony  of  the  witness  Rogers,  that  if  rocks 
or  logs  are  permitted  to  remain  against  the 
catting  edge  of  the  caisson,  or  work  cham- 
ber, this  will  result  in  springing  the  joints 
of  the  man  shaft  when  the  air  is  slacked,  and 
the  caisson  sinks  deeper.  It  is  in  evidence  that, 
before  this  accident,  it  developed  that  there 
were  two  logs  encountered  under  the  cutting 
edge  of  the  caisson  In  the  bottom  of  the  riv- 
er. An  effort  was  made  by  the  gang  working 
at  the  tlme»ln  the  wotk  chamber  to  remove 
them,  but  It  was  found  impossible  to  do  so, 
and  the  men  cnt  off  the  logs  as  far  as  they 
oonld  reach  from  the  Inside  of  the  work 
chamber,  and,  as  stated,  allowed  the  caisson 
to  sink  resting  on  these  logs.  It  does  not 
tweu  tbst  this  fact  was  commnnlcated  to 


the  managing  oflScers  or  that  it  was  known  to 
them.  The  hissing  leak  of  air  into  the  shaft 
was  discovered  by  the  witness  Howerton,  as 
he  descended  into  the  work  chamber  at  4 
o'clock  Sunday  afternoon,  as  previously  stat- 
ed, whidi  was  before  the  cutting  edge  of 
the  caisson  was  sunk  upon  the  two  logs. 
The  discovery  of  the  water  leak  was  made 
by  him  as  he  ascended  at  0  o'clock  on 
the  same  afternoon,  after  the  caisson  had 
been  sunk  upon  the  two  logs.  There  is  noth- 
ing to  account  for  the  air  leak  Into  the  shaft 
except  the  fact  previously  stated  that  It  Is 
Impossible  to  make  the  Joints  air  tight.  The 
hissing  of  air  Into  the  shaft  through  the  air 
leak  is  accounted  for  in  the  evidence  only 
by  the  fact  presently  stated  that  compressed 
air  will,  to  some  extent,  penetrate  the  cement 
and  struggle  upward  to  an  opening. 

It  is  the  theory  of  the  plaintiff  that  the 
fire  which  developed  in  tlie  wooden  decking 
before  referred  to  developed  a  gas  which 
ascended  along  the  air  shaft,  and  penetrated 
the  cement  along  with  water  to  the  man  shaft 
and  escaped  through  its  leaking  Joints  Into 
the  body  of  the  man  shaft,  and  poisoned  the 
air  therein.  It  Is  in  proof  that  water  will 
penetrate  cement,  and  that  gas  will  mix 
with  water  and  may  go  with  it.  It  is  also 
in  evidence  that  compressed  air  from  the 
work  chamber  will  to  some  extent  penetrate 
the  cement  and  make  small  air  spaces,  and 
that  this  air  will  gradually  work  through  to 
the  top,  or  to  a  release  in  some  direction. 

As  to  whether  any  gas  from  the  fire  conld 
ascend  from  the  ignited  decking  along  the 
pipe,  the  only  evidence  upon  this  subject  Is 
that  It  would  ascend  until  it  reached  the 
bottom  of  the  pier  where  the  shaft  was  in- 
closed in  cement,  and  t^^at  It  would  then 
spread  out;  that  It  would  not  ascend  along 
the  air  shaft,  but  would  spread  out  along  the 
under  surface  of  the  pier.  It  la  In  evidence 
that  cement  clings  very  closely  to  Iron. 

It  Is  also  the  theory  of  the  plaintiff  that 
even  If  the  g^as  had  ascended  to  the  sprung 
Joints  of  the  man  shaft  it  never  could  have 
entered  that  shaft  if  the  lock  had  been  plac- 
ed at  the  top  of  the  shaft  Instead  of  near 
the  bottom.  It  is  In  evidence  that  when  the 
lock  is  at  the  top  of  the  shaft  the  compress- 
ed air  which  fills  the  work  chamber  also 
Alls  the  shaft  and  its  pressure — 32  pounds 
to  the  square  inch — ^keeps  out  water  and 
would  keep  out  gas,  and  would  have  pre- 
vented the  entry  of  either. 

The  evidence  is  that  there  are  two  kinds 
of  locks  known  in  this  work  of  erecting 
piers.  The  most  common  lock  is  that  which 
is  constructed  at  the  top  of  the  shaft.  This 
is  used  in  erecting  short  piers.  The  custom- 
ary method  In  erecting  long  or  deep  piers, 
snch  as  was  No.  6,  was  to  place  the  lock  near 
the  bottom  of  the  shaft 

We  have  stated  that  the  evidence  shows 
that  the  lock  was  expected  to  serve  two  pur- 
poses. One  has  already  been  explained,  that 
is  the  oqualizlng  of  the  natural  air  and  the 
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compressed  air;  tbe  otlier  purpose  was  to 
guard  the  men  against  the  danger  of  the 
flooding  of  the  shaft  The  evidence  is  In  con- 
flict as  to  wldch  Is  the  better  method  to 
guard  against  that  danger.  Some  of  the 
<7ltnesses  say  that  the  lock  bnilt  near  the 
top  of  the  shaft  Is  the  safer  for  that  pur- 
pose; that  is,  to  protect  the  men  In  case  of 
a  flooding  with  water.  Other  evidence  is  to 
the  effect  that  in  long  or  de^  piers  the  low- 
er loclc  is  the  safer,  Iiecause  the  men  can 
get  into  that  quickly,  shut  the  door,  and 
prevent  the  rising  ot  the  water.  Tliis  lower 
lock  was  the  much  more  expensive  of  the 
two  forms  of  locks,  and  was  generally  used, 
as  stated,  in  constructing  deep  piers  which 
were  operated  with  an  elevator,  instead  of 
a  ladder.  This  shaft,  however,  had  a  ladder 
Instead  of  an  elevator. 

The  lock  of  either  form  was  constructed 
without  any  view  of  guarding  against  gas; 
no  danger  from  gas  having  ever  before  been 
experienced,  as  previously  stated. 

The  question  for  solution  la  whether  the 
trial  judge  committed  error  In  giving  a  per- 
emptory instruction  in  favor  of  the  defend- 
ants on  the  facts  above  set  out. 

[1]  It  is  contended  for  the  idaintiflr  that 
the  rule  res  ipsa  loquitur  applies.  The  de- 
fendants insist  that  this  rule  does  not  apply 
aa  between  master  and  servant,  but  concede 
that  all  of  the  facts  slwuld  be  considered  to- 
gether for  the  purpose  of  discovering  wheth- 
er, in  the  dicnmstances  so  developed,  there 
is  to  be  found  a  basis  for  Inferring  that  there 
was  any  want  of  reasonable  care  on  the  part 
of  the  employer  or  master,  In  the  perform- 
ance of  the  duties  Imposed  upon  him  by  law. 
In  providing  a  safe  place  to  work,  having  In 
view,  at  the  same  time,  the  effect  of  any 
contributory  negligence  on  the  part  of  the 
servant,  and  likewise  the  assumption  of  the 
ordinary  risks  of  work  by  the  latter;  also 
the  negligence  of  fellow  servants. 

The  rule  res  Ipsa  loquitur,  in  its  primary 
or  distinctive  sense,  may  be  thus  defined: 
Where  the  evidence  shows  an  Injury  inflicted, 
and  also  the  physical  thing  inflicting  it,  and 
that  thing  does  not  usually,  or  In  the  ordi- 
nary course,  produce  such  a  result  where  due 
care  is  eicercised  by  those  in  charge  of  It, 
it  may  be  inferred  that  those  so  in  charge 
of  the  thing  inflicting  the  Injury  failed  to 
exercise  such  due  care;  that  Is,  that  they 
were  guilty  of  negligence.  The  term  res  Ipsa 
loquitur  is  often  used  In  the  more  extensive 
sense  of  including  all  pertinent  facts  both 
antecedent  and  subsequent  to  the  infliction  of 
the  Injury,  which  facts  tend  In  and  of  them- 
selves to  indicate  the  responsible  human 
agency.  The  former  seems  to  as  the  more 
accurate.  It  seems  to  us  also  the  more  use- 
ful because  easily  applicable  to  all  oases,  its 
outline  being  clear.  "Oie  subject  is  fuUy  dis- 
cussed In  the  notes  to  Fitzgerald  v.  Southern 
R.  Co.,  8  U  B.  A.  (N.  S.)  337.  and  Byers  v. 
Carnegie  Steel  Co.,  16  I<.  B.  A.  (N.  S.)  214. 
Th«  application  of  tha  rale  In  Its  primary 


sense  is  illustrated  in  this  state  by  tbe  fol- 
lowing cases,  In  which  no  facts  appeared  ex- 
cept those  which  showed  the  injury  and  the 
physical  thing  which  Inflicted  it,  .and  from 
which  was  Inferred  the  responsible  human 
agency  and  the  negUgence  of  sucb  human 
agent.  These  cases  are  Railroad  v.  Fort,  112 
Tenn.  482,  454,  80  S.  W.  429;  Ballway  Co.  v. 
Saulsbury,  116  Tenn.  402,  00  S.  W.  624; 
Burke  v.  I*  4  N.  R.  B.  Co.,  7  H^ric  (54 
Tenn.)  451,  19  Am.  Bep.  61'';  Martin  v.  Mc- 
Crary,  115  Tom.  816,  89  S.  W.  324,  1  L.  B.  A. 
(N.  S.)  630,  in  which  It  appeared  that  nelgh- 
Iwrlng  property  was  set  on  fire  by  sparks 
from  an  engine.  It  was  also  applied  In  Turn- 
pike Co.  V.  Yates,  108  Tenn.  428,  67  S.  W.  e», 
where  it  appeared  that  a  pole  over  a  turn- 
pike gate  fell  on  one  passing  through  and  in- 
flicted an  Injury ;  in  Mitchell  v.  Ballroad  Co., 
100  Tenn.  329,  45  S.  W.  887,  «)  L.  B.  A.  426, 
where  It  appeared  that  on  the  violent  blow- 
ing of  the  whistle  of  an  engine  under  a  bridge 
passing  over  a  public  road  a  team  of  mules 
attached  to  a  wagon  passing  over  the  bridge 
became  scared  -and  injured  the  driver;  in 
Gorsuch,  Adm'r,  v.  Swan,  100  Tenn.  36,  40, 
69  S.  W.  1113,  97  Am.  St.  Bepi  838,  where  a 
traveler  on  a  puWc  road  was  killed  by  a 
collision  with  a  runaway  team  which  was 
without  a  driver;  in  Chattanooga  Electric 
Ballway  Co.  v.  Mingle,  103  Tenn.  667.  68  S. 
W.  23,  76  Am.  St  Bep.  703,  where  the  evi- 
dence showed  merely  that  a  heavily  charged 
guy  wire  was  knocked  down -by  the  stroke  of 
the  trolley  of  a  passing  car  and  one  passing 
by  was  Injured;  also  in  Memphis  Street 
BaUway  Co.  v.  Kartrlght,  UO  Tenn.  277.  280. 
75  S.  W.  719,  100  Am.  St  Bep.  807.  where 
the  evidence  was  that  a  trolley  wire  dis- 
lodged by  the  trolley  of  a  passing  car  fell 
and  struck  a  boy  with  an  insulator  attached 
to  It,  and  thus  Injured  him;  In  McHarge  v. 
Newcomer,  117  Tenn.  595,  100  B.  W.  700,  9 
U  B.  A.  (N.  S.)  298,  where  the  evldoice  was 
that  an  awning  In  course  of  erection  fell 
from  the  front  of  a  store  upon  a  sidewalk 
upon  a  street  below.  Injuring  a  poaqlng  pedes- 
trian. The  subject  may  be  further  illustrated 
by  those  cases  In  our  state  in  which  it  was 
held  that  the  Inference  of  negligence  did  not 
arise  from  mere  proof  of  the  injury  and  the 
physical  agency  Inflicting  it  Thus  in  Weeks 
V.  McNulty,  101  Tenn.  406-500,  48  S.  W.  809, 
43  U  B.  A.  186,  70  Am.  St  Bep.  603,  It  was 
held  that  the  Inference  of  negligence  did  not 
arise  merely  from  proof  that  the  burning  of 
a  hotel  caused  the  death  of  a  guest,  the  origin 
of  the  fire  not  being  shown.  So  ia  Ballway 
Co.  V.  Manchester  Mills,  88  Tenn.  653,  14  S. 
W.  314,  where  it  was  merely  proven  that  fire 
was  discovered  in  a  freight  car.  the  wigia 
not  being  shown,  the  railway  ^xnnpany  in 
that  case  being  protected  against  liability 
caused  by  Are,  under  a  contract  with  the 
shipper  against  lire  not  caused  by  Us  neg- 
ligence; and  in  De  Olopper  v.  Ballroad  & 
Light  Co.,  123  Tenn.  633,  134  S.  W.  609,  33 
I4,  K.  A.  (N.  &)  913,  in  Which  It  only  awear- 


Digitized  by  ^OOQlC 


Tenn.)       NORTH  MEMPHIS  8AV.  BANE  v.  XJNION  BRIDQE  &  CONST.  OO. 


497 


ed  that  a  boy  In  a  buggy,  passing  a  street 
car  while  the  latter  was  stalled  at  a  grade 
and  was  rapidly  revolving  Its  wheels  In  one 
place  without  making  any  progress,  received 
a  stroke  In  his  eye  from  some  small  object 
which  penetrated  It  In  this  latter  case 
there  is  a  valuable  discussion  of  the  rule  res 
Ipsa  loquitur;  also  In  the  later  case  of  Mem- 
phis Street  Railway  Co.  v.  Cavell,  135  Tenn. 
482,  187  S.  W.  179.  There  are  some  other 
cases  where  negligence  was  Inferred  simply 
from  the  infliction  of  an  Injury  and  the  proof 
of  the  physical  thing  inflicting  it  Among 
these  are  passenger  cases,  but  in  which  was 
also  necessarily  involved  the  element  that 
the  injury  to  the  passenger  was  a  breach  of 
the  contract  to  safely  carry.  Some  of  thesa 
cases  are  Ballroad  Company  v.  Porter,  117 
Tenn.  13,  94  S.  W.  666,  Ballroad  v.  Kuhn, 
107  Tenn.  114-117,  64  S.  W.  202,  and  Transit 
Co.  T.  Venable,  106  Tenn.  460,  58  8.  W.  861. 
In  the  first  two  of  these  It  appeared  that  the 
injury  was  caused  by  derailment  of  the  train, 
and  In  the  last  mentioned  it  was  caused  by  a 
colUsion.  In  Railroad  v.  MitcheU,  11  Helsk. 
(58  Tenn.)  404,  tbe  rule  was  Invoked,  but 
held  not  to  apply  where  the  evidence  showed 
<Hily  that  the  passenger's  leg  was  run  over 
by  a  car  as  he  was  getting  oS  the  train. 

[2]  We  see  no  reason  why  the  rule  res  ipsa 
loquitur  may  not  apply  between  master  and 
servant  where  proof  of  the  injury  and  of  the 
Idiyslcal  tblng  inflicting  It  also  excludes  the 
presumption  in  favor  of  the  master  having 
performed  his  duty  in  the  furnishing  of  a 
sale  place  to  work  and  suitable  tools  to  work 
with ;  also  the  servant's  own  negligence,  that 
of  his  fellow  servants,  and  the  servant's  as- 
aomptlon  of  the  risks  of  the  employment: 
but  obviously  such  a  case  must  be  rare. 

We  have  several  master  and  servant  cases 
in  this  state  in  which  the  rule  was  Invoked, 
but  not  applied.  Gill  r.  Bro.wn,  130  Tenn. 
174,  169  S.  W.  762 ;  Railroad  v.  Hayes,  117 
Tenn.  680,  689-691,  99  S.  W.  362 ;  Railroad 
T.  Llndamood,  111  Tenn.  467,  78  S.  W.  99; 
Ballroad  ▼.  Stewart,  13  Lea  (81  Tenn.)  432. 
In  Gill  y.  Brown,  while  the  role  was  learn- 
edly discussed,  the  case  turned  on  the  point 
that  another  fact  was  discovered  which  in- 
dicated tbe  master  as  the  author  of  the  in- 
jury. That  was  a  case  wberein  It  ai^peared 
that  a  boiler  had  exploded  killing  the  serv- 
ant. The  fact.  In  addition  to  the  mere  ex- 
plosion of  the  boUer,  was  that  in  the  wreck- 
age there  were  fonnd  some  rusted  rivets  In- 
dicating that  the  boiler  was  In  a  defective 
condition  at  tbe  time  the  explosion  occurred. 
In  Railroad  ▼.  Hayes,  it  appeared  that  a 
brakeman,  while  In  the  discharge  of  his  du- 
ties, was  Injured  by  a  timber  structure  whidi 
extended  fr<»n  the  aide  of  the  road  far  enough 
towards  the  track  to  strike  the  brakeman 
while  be  was  on  the  ladder  on  the  side  of 
the  car.  It  was  held  that  the  fact  that  he 
was  so  Injnred  was  not  soflScIent  because  It 
did  not  appear  how  long  the  obstruction  had 
been  in  place,  nor  by  whom  it  was  so  placed, 
'l96S.W.-a2 


the  structure  being  purelj^  temi^orary;  some 
boards  nailed  together,  and  leaned  towards 
the  track.  In  Railroad  t.  Llndamood  the 
fact  proven  was  simply  that  while  the  brake- 
man  was  .winding  the  brake  on  a  freight  car, 
the  brake  slipped  and  threw  the  brakeman  ott 
the  car.  These  facts  did  not  sufficiently 
negative  the  presumption  tn  favor  of  the 
master.  In  Railroad  Ca  v.  Stewart,  the 
physical  cause  of  the  injury  was  tbe  bursting 
of  an  oil  cup.  It  was  held  tbe  facts  did  not 
exclude  the  servant's  own  negligence,  he  at 
the  time  being  engaged  in  endeavoring  to 
open  the  cup. 

Where,  in  addition  to  the  facts  which  con- 
stitute the  res  in  its  distinctive  sense,  that 
is  the  infliction  of  the  injury,  and  the  physi- 
cal agency  Inflicting  it,  there  appear  other 
facts  which  In  and  of  themselves  point  to 
the  responsible  human  cause,  a  case  of  cir- 
cumstantial evidence  is  produced  rather  than 
a  pure  case  of  res  ipsa  loquitur.  However,  In 
considering  these  additional  circumstances 
tbe  Inference  to  be  drawn  flrom  the  res  as 
above  defined  still  operates  in  connection 
with  the  additional  facts.  A. good  illustra- 
tion of  such  additional  facts  is  found  in  the 
case  of  OUl  t.  Brown,  supra;  also  In  the 
case  of  Ballroad  y.  Northington,  91  Tenn. 
56, 17  S.  W.  880.  In  that  case  a  servant  was 
Injured  by  the  fact  that  a  box  on  a  push  car 
In  front  of  a  handcar,  which  the  servant  was 
engaged  with  others  In  propelling,  struck  a 
corner  of  a  depot  platform,  and  fell  under 
the  car,  causing  a  sudden  jerk,  which  threw 
tbe  servant  against  the  handle  bar,  fatally 
Injuring  him.  These  facts,  of  course,  did 
not  justify  the  conclusion  which  we  have 
before  referred  to,  but  other  facts  added  did 
so,  viz.  that  two  boxes  were  placed  on  push 
car  under  the  direct  orders  of  the  foreman 
of  the  crew  who  was  vice  principal,  that  he 
was  present,  that  he  stood  with  one  foot  In 
each  of  the  boxes,  and  that  one  of  the  boxes 
extended  so  far  over  the  side  of  the  push  car 
as  to  produce  the  collision  with  the  platform. 
These  additional  facts  excluded  all  negligence 
on  the  part  of  the  servant  himself,  and  of  his 
fellow  servants,  likewise  the  assumption  of 
risk,  and  the  various  presumptions  In  favor 
of  tbe  master.  It  .was  held  that  taking  all 
these  facts  together  a  case  of  negligence  was 
proven  against  the  master. 

It  frequently  occurs,  as  in  the  case  last 
mentioned,  that  counsel  do  not  pause  after 
merely  having  proven  the  res,  but  proceed  to 
develop  their  whole  case,  Intrdduclng  such 
facts  as  they  possess  to  fasten  tbe  charge 
of  negligence  upon  the  defendant,  as  made  In 
the  pleadings.  Under  such  circumstances  the 
rule  res  ipsa  loquitur  is  not  of  such  great 
importance,  although  the  inference  justified 
thereby  continues  to  operate  in  the  case, 
along  with  inferences  to  be  drawn  from  other 
facts.  The  rule  is  of  the  greatest  Importance 
where,  as  it  sometimes  haippens,  the  plaintiff 
Is  unable  to  prove  more  than  the  mere  fact 
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of  the  Injury  and„tbe  physical  cause  which 
produced  It. 

[3]  At  this  point  it  Is  proper  to  consider  a 
question  which  has  been  much  mooted,  and 
upon  which  the  decisions  of  the  courts  have 
produced  some  apparent  confusion.  This 
question  turns  upon  the  relation  between  the 
rule  res  ipsa  loquitur  and  the  burden  of  proof. 
The  confusion  has  arisen  from  the  two  sens- 
es in  .which  the  term  "burden  of  proof  is 
used  in  the  authorities.  In  one  sense  the 
meaning  of  the  term  involves  that  burden 
which  the  party  who  has  the  affirmative  of 
an  issue  must  always  bear  until  the  conclu- 
sion of  the  case,  a  burden  which  never  shifts 
no  matter  what  the  changing  aspects  of  the 
controversy  may  show  as  the  case  develoi>s 
<m  the  evidence.  The  other  meaning  is  ex- 
pressed in  the  duty  which  devolves  upon 
the  respectire  parties  to  meet  with  evidence 
the  Inferences  adverse  to  them  that  may  de- 
velop at  any  point  in  the  trial  from  the  be- 
ginning to  the  end  of  the  case.  Some  au- 
thorities Indicate  this  aspect  of  the  matter  by 
the  term  "burden  of  the  evidence,"  and  In 
this  sense  it  is  said  that  the  "burden  of  the 
evidence"  shifts  from  time  to  time  from  one 
party  to  the  other.  The  thought  is  well  pre- 
sented In  the  following  excerpt  from  Words 
and  Phrases,  voL.l,  p.  S23,  Second  Series: 

"The  term  'burden  of  proof  has  two  distinct 
meanings.  'It  is  used  to  refer:  First,  to  the 
duty  of  establishing  the  truth  of  a  given  propo- 
sition or  issue  by  such  a  quantum  or  evidence  as 
the  law  demands  in  the  case,  whether  civil  or 
criminal,  in  which  the  issue  arises ;  and,  second, 
to  the  duty  of  producing  evidence  at  the  begin- 
ning, or  at  any  subsequent  stage  of  the  trial,  in 
order  to  make  or  meet  a  prima  facie  case.'  This 
burden  of  proof  never  shifts  daring  the  course 
of  a  trial,  but  remains  to  the  end  with  the  par- 
ty asserting  the  afiSrmative  of  the  issue.  Here 
the  burden  of  proof  was  on  plaintiff  to  show 
that  defendants  were  guilty  of  negligence,  and 
it  was  not  upon  defendants  to  show  that  they 
were  not  guilty  of  negligence,  and  this  burden 
of  proof  did  not  shift  during  the  trial,  but  re- 
mained with  the  plaintiff  to  the  end.  In  some 
of  the  text-books  and  decisions  it  is  said  that, 
by  reason  of  the  introduction  of  rebutting  tes- 
timony by  defendant  in  the  case,  the  'burden  of 
proof  is  shifted,  but  all  that  is  meant  by  this 
IS  tliat  there  is  a  necessity  of  evidence  to  answer 
the  prima  facie  case,  or  it  will  prevail,  but  the 
burden  of  maintaining  the  affirmative  of  the  is- 
sue involved  in  the  action  is  upon  the  party  al- 
leging the  fact  which  constitutes  the  issue;  and 
this  burden  remains  throughout  the  trial" — cit- 
ing Chicago  Union  Traction  Co.  v.  Mee,  218  111. 
0. 15,  75  N.  E.  800-802  (2  L.  R.  A.  [N.  S.]  725, 
4  Ann.  Cas.  7). 

Again : 

"  'Burden  at  proof  and  'burden  of  evidence' 
are  often  confused.  The  phrase  'burden  of 
proof  is  in  fact  more  philosophical  than  practi- 
cal. It  means  generally  that  a  plaintiff,  how- 
ever often  the  evidence  shifts,  must,  upon  the 
whole,  persuade  the  jury  that  his  contention  is 
right.  The  risk  of  nonpersuasion  is  all  the  time 
upon  him."  Fobs  v.  McRae,  105  Me.  140,  143, 
73  AU.  827,  829 ;  1  Words  and  Phrases  (Sec- 
ond Series)  S21. 

Further : 

"  'Burden  of  proof,'  in  the  sense  of  the  duty 
of  producing  evidence,  may  be  passed  from  one 
party  to  another  as  the  case  progresses,  while 


In  the  sense  of  obligation  to  establish  the  proof 
of  the  claim  mi  which  plaintiff's  case  rests  it  is 
upon  him  throughout  the  trial."  Id.  522,  citing 
Colston  V.  Bean,  78  Vt.  283,  285,  62  Aa  1015, 
1016. 

StlU  further: 

"In  the  sense  of  the  burden  of  the  evidence, 
the  'burden  of  proof  may  change  from  one  side 
to  the  other  as  the  trial  proceeds;  but  in  the 
sense  of  maintaining  the  issue  involved  in  the 
action,  it  constantly  remains  on  the  party  al- 
leging the  fact  which  constitutes  the  issue,  and 
when  all  the  evidence  has  been  introduced  the 
jury  must  determine  whether  it  has  been  main- 
tained." Id.  522,  citing  Carroll  ▼.  Boston  Ele- 
vated R.  Co.,  200  Uass.  627,  636,  86  K.  E.  793, 
797. 

The  same  thought  is  a  little  more  folly 
expressed  in  the  following  quotatI<»: 

"Where  the  party  having  the  'burden  of  proof 
establishes  a  prima  facie  case,  and  no  proof  to 
the  contrary  is  offered,  he  wUl  prevail.  There- 
fore the  other  party,  if  he  would  avoid  the  effect 
of  such  prima  facie  case,  must  produce  evi- 
dence of  equal  or  greater  weight,  to  balance  and 
control  it,  or  he  will  fail.  Still  the  proof  vfoa 
both  sides  applies  to  the  affirmative  or  negative 
of  one  and  the  same  issue  or  proposition  of  fact; 
and  the  party  whose  case  requires  the  proof  of 
that  fact  has  all  along  the  burden  of  prooL 
It  does  not  shift  though  the  weight  in  either 
scale  may  at  times  preponderate."  Id.  522,  cit- 
ing Klunk  V.  Hocking  Valley  Ry.  Co.,  74  Ohio 
St.  125,  77  N.  B.  752.  755  (quoting  atd  adopting 
Powers  V.  Russell,  30  Mass.  [13  Pick.]  76). 

See,  also,  numerous  other  cases  cited  on 
the  i>olnt  in  the  same  volume  of  Words  and 
Phrases  Just  referred  to,  and  also  the  same 
title  in  volume  1  of  the  first  series  of  that 
work.  See,  also,  the  subject  fully  discussed 
in  the  learned  notes  to  Cleveland,  C,  C.  & 
St  L.  R.  Co.  y.  Hadley,  16  li.  R.  A.  (S.  S.) 
627,  and  the  note  to  Hughes  t.  Atlantic 
City  ft  Shore  Railroad  Co..  U  R.  A.  1916A, 
930  to  940. 

The  office  of  the  rule  res  Ipsa  loquitur  is, 
in  the  main,  to  determine  whether,  on  the 
state  of  facts  shown,  the  case  should  go  to 
the  Jury.  If  the  court  is  of  the  opinion  that 
the  res  proven  furnishes  some  basis  for  an 
Inference  of  negligence  on  the  part  of  the 
defendant,  nothing  else  appearing  he  should 
pass  the  case  to  the  Jury  and  that  body  msy 
or  may  not  make  the  inference  as  its  Jndg- 
ment  may  dictate.  See  Hughes  ▼.  Atlantic 
City  &  S.  R.  Co.,  supra.  This  was  the  unde^ 
lying  thought  in  the  following  statement  of 
the  matter  from  Sweeney  t.  Brving,  228  V. 
8.  233,  240,  38  Sup.  Ct  416,  418,  S7  U  Ed.  815, 
819,  Ann.  Cas.  1914D,  90S,  vis.: 

"In  our  opinion,  res  ipsa  loquitur  means  that 
the  facta  of  the  occurrence  warrant  the  inttf 
ence  of  negligence,  not  that  they  compel  sneb 
an  inference;  that  they  furnish  circumstantial 
evidence  of  negligence  where  direct  evidence  of 
it  may  be  lacking,  but  it  is  evidence  to  be  weigb- 
ed,  not  necessarily  to  be  accepted  as  sufficient: 
that  they  call  for  explanation  or  rebuttal,  not 
necessarily  that  they  require  it ;  that  they  make 
a  case  to  be  decided  by  the  Jury,  not  that  the/ 
forestall  the  verdict  Res  ipsa  loquitur,  wheie  it 
applies,  does  not  convert  the  defendant  s  genettl 
issue  into  an  affirmative  defense.  When  all  die 
evidence  is  in,  the  question  for  the  Jan[  ^ 
whetbtt  Ae  preponderance  is  with  the  pl^mtiC." 
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Tbls  excerpt  1b  also  qnoted  la  two  of  our 
prerlous  cases:  6111  t.  Brown  and  Memphis 
Street  Railway  Co.  v.  Cavell,  supra.  It  Is 
perceived  that  la  using  the  language  which 
appears  In  the  excerpt  Mr.  Justice  Pitney 
had  In  mind  the  distinction  above  noted  be- 
tween the  term  "burden  of  proof  in  its  tecfa- 
nical  sense  and  in  its  ordinary  sense  of  "bur- 
den of  the  eTldence,"  recognizing  that  the 
latter  shifts  from  side  to  side  In  the  progress 
of  the  cause ;  also  recognizing  the  fact  that 
the  Jnry  may  or  may  not  draw  the  infer- 
ence, it  being  a  matter  for  them.  From  the 
last  sentence  of  the  «ccerpt  it  is  perceived 
that  the  learned  Justice  delivering  the  opin- 
ion had  In  view  the  evidence  offered  in  the 
case  in  addition  to  that  merely  supporting 
the  res.  This  is  clear  from  the  ezpres- 
aon,  "when  all  the  evidence  is  in,"  and  also 
from  the  fact  that  there  was  other  evidence 
besides  that  of  the  res  actually  Introduced 
Is  the  case.  As  we  have  previously  indicat- 
ed, the  plaintiff  may  pause  with  proof  of  the 
res,  that  is,  proof  of  the  Injury  and  its  physi- 
cal cause,  or  may  proceed  further  and  intro- 
duce various  facts  surrounding  the  accident, 
for  the  purpose  of  fixing  the  'Charge  of  negli- 
gence on  the  defendant.  It  is  obvious  that 
tbese  facts,  when  so  IntMdnced  along  with 
the  res,  may,  Instead  of  supporting  an  in- 
ferenceT  that  may  be  drawn  from  it  standing 
alone,  wholly  negative  any  such  inference, 
and  render  It  imperative  that  the  trial  Judge 
should  give  a  peremptory  instruction  in  fa- 
vor of  the  defendant. 

Now  as  to  the  present  case.  The  plain- 
tiff below  Introduced  witnesses  who  testified 
to  all  the  circumstances  Immediately  connect- 
ed with  the  accident,  likewise  those  anteced- 
ent and  subsequent  thereto.  The  question 
Is  whether  there  is  any  evidence  from  which 
the  Jury  could  liave  rightly  inferred  negli- 
gence, and  therefore  whether  the  trial  Judge 
committed  error  in  giving  a  peremptory  in- 
struction in  favor  of  the  defendant,  and 
whether  the  Court  of  Civil  Appeals  commit- 
ted error  In  affirming  the  action  of  the  trial 
jndge. 

We  are  of  the  opinion  that  there  was  no 
error  in  the  action  of  either  court.  The  the- 
ory of  the  plaintiff  Is  that  the  two  intestates 
and  the  seven  other  men  who  were  found 
at  the  bottom  of  the  shaft  with  them  were  all 
suffocated  by  foul  gas  that  had  accumulated 
<n  the  man  shaft  There  is  no  direct  evi- 
dence that  gas  had  accumulated,  but  by  a 
process  of  elimination  it  is  said  that  the  con- 
clusion is  inevitable  that  gas  was  In  the 
shaft  and-  was  the  physical  cause  of  the 
death  of  these  men.  Let  that  be  granted; 
still,  it  appears  that,  ten  minutes  before  these 
men  went  down  the  shaft.  Smith  and  Lewis 
came  out  of  the  shaft  with  impunity ;  there- 
fore the  gas  must  have  accumulated  within 
.that  ten  minutes,  and  there  is  not  the  slight- 
est evidence  that  the  defendant  companies 
had  any  notice  of  the  fact,  or  any  informa- 
tion whatever  npon  the  subject,  so  it  was  not 


possible  for  them  to  guard  against  it.  They 
were  as  ignorant  of  its  existence  as  were  the 
men  who  went  down  the  ladder. 

As  to  the  dsim  that  the  gas  was  produced 
by  the  fire  in  the  decking,  and  the  burning  of 
the  wood  and  the  oakum,  that  it  ascended  by 
the  side  of  the  air  shaft,  then  permeated  the 
concrete  wall  between  the  air  shaft  and  the 
man  shaft,  it  is  sufficient  to  say  upon  this 
subject  that  the  facts  show  beyond  contro- 
versy that  the  fire  did  ttot  develop  until  aft- 
er the  men  were  dead.' 

As  to  the  claim  that  the  defendants  were 
guilty  of  negligence  because  the  lock  was  not 
placed  at  the  top  of  the  man  shaft  instead 
of  near  the  bottom,  there  is  no  evidence  of 
negligence  to  be  found  here.  The  undisput> 
ed  facts  show  that  the  purpose  of  the  lock 
was  to  protect  the  men  in  case  of  flooding  of 
the  shaft  as  well  as  to  enable  them  to  pass 
fr<wi  the  outer  air  into  the  work  chamber 
filled  with  compressed  air,  and  from  the  lat- 
ter bade  to  the  outer  air.  There  is  no  evi- 
dence that  the  injury  occurred  from  flood- 
ing, or  that  there  was  any  flooding  of  the 
man  sliaft;  likewise,  there  is  no  evidence 
that  any  injury  occurred  by  reason  of  pass- 
ing from  the  outer  air  to  the  compressed  air. 
There  is  evidence,  as  set  out  in  the  state- 
ment of  facts,  that,  if  the  lock  had  been  at 
the  top  of  the  man  shaft,  instead  of  near  the 
bottom,  the  compressed  air  would  have  filled 
the  man  shaft,  and  because  of  its  great  pres- 
sure it  would  have  kept  out  not  only  all  wa- 
ter, but  gas  as  well.  But  no  negligence  could 
be  inferred  from  this  fact  as  it  appears  from 
the  evidence  that  gas  had  never  before  de- 
veloped In  one  of  these  man  shafts,  and  so 
it  was  a  danger  that  could  not  reasonably  be 
foreseen ;  hence  there  was  no  apparent  need 
for  filling  the  whole  of  the  man  shaft  with 
compressed  air,  to  guard  against  a  danger 
which  no  one  had  ever  encountered  in  such 
a  place  before.  In  addition,  it  appears  with- 
out contradiction  that  in  deep  shafts,  like 
the  one  that  was  under  construction.  No.  5, 
It  was  customary  to  have  the  lock  near  the 
bottom.  It  is  true  that  several  witnesses 
testify  that  it  was  customary  to  have  the 
locks  at  the  top  of  the  shaft.  Such  is  the 
fact,  but  it  is  a  fact  applicable  only  as  to 
shafts  that  are  not  deep.  There  is  no  con- 
troversy but  that  in  case  of  deep  shafts  the 
lock  was  placed  as  in  shaft  No.  6. 

As  to  the  springing  of  the  Joints  of  the 
man  shaft  the  evidence  is  that  the  only  cause 
that  can  be  assigned  for  such  a  state  of  af- 
fairs as  to  the  water  leak  was  the  sinking 
of  tEe  caisson  or  work  chamber  on  two  logs, 
and  this  was  the  action  of  the  fellow  serv- 
ants of  the  decedents,  and  no  recovery  could 
be  had  therefor.  However,  from  what  has 
already  been  said,  It  Is  apparent  that,  even 
if  gas  entered  through  these  openings,  it  was 
a  danger  that  could  not  have  been  antici- 
pated, and  there  could  be  no  liability  there- 
for. Moreover,  It  does  not  appear  that  no- 
tice of  this  condition  of  two  of  the  Joints 
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of  the  man  abaft  was  brongbt  to  the  atten- 
tion of  the  defendants,  nor  la  there  any  evi- 
dence Indicating  any  duty  of  Inspection  <m 
their  part  as  to  such  a  matter,  further  than 
the  Inspection  by  the  Inside  lock  tender  al- 
ready mentioned  for  water  leaks,  and  It  ap- 
pears there  was  no  danger  of  the  flood- 
ing of  the  shaft  by  the  small  leaks  reterre*! 
to,  and  there  was  no  flooding.  This  was  th.: 
only  danger  that  could  have  been  anticipated 
from  the  springing  otthe  joints  of  the  shaft; 
further,  the  evidence  Is  that  these  Joints 
were  screwed  down  tight  when  the  shaft  was 
constructed,  and  when  the  accident  occurred 
the  pier  was  within  one  day  of  completion. 
[4]  The  foregoing  disposes  of  all  of  the  as- 
signments of  error  made  by  the  plaintiffs  ex- 
cept the  last,  and  that  Is  to  the  efTect  that, 
inasmuch  as  the  trial  judge  overruled  a  de- 
murrer to  the  first  count  of  the  declaration, 
be  could  not  thereafter  direct  a  peremptory 
instruction  as  to  the  matter  therein  present- 
ed, since  he  was  bound  by  his  previous  de- 


cision, that  the  facts  stated  In  that  connt 
made  a  good  cause  of  action,  and  It  is  added 
that  the  evidence  sustains  the  facts  so 
charged. 

It  is  enough  to  say  In  response  to  this  as- 
signment that  there  was  no  evidence  at  all 
to  sustain  that  count 

[S]  Since  the  accident  occurred  on  the  Ar- 
kansas side  of  the  river,  It  Is  Insisted  that 
the  laws  of  Arkansas  should  control.  No 
snch  laws  were  proven  formally  In  the  trial 
court,  and  so  we  must  presume  that  the  Ar- 
kansas laws  are  the  same  as  our  own,  so  far 
as  they  bear  on  the  subject  Moreover,  the 
conclusion  Is  fully  borne  out  by  the  decisions 
of  the  Supreme  Court  of  Arkansas,  so  far  as 
called  to  our  attention  by  the  respective 
parties. 

It  results  that  there  was  no  error  in  the 
judgment  of  the  trial  court  or  of  the  Court 
of  Civil  Appeals,  and  the  judgment  of  the  lat- 
ter, affirming  the  judgment  of  the  trial  court 
must  Itself  be  affirmed. 
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LAITRAIKB  ▼.  ASHB  et  «L     (No.  2794.) 
(Supreme  Court  of  Texas.    June  27,  1917.) 

1.  Haksahtis  ^s>172— Issuk. 

In  a  mandamus  proceeding  to  compel  the 
judge  of  a  district  court  to  vacate,  as  to  the 
property  of  a  decedent,  a  receivership  pending'  in 
the  court,  and  to  order  delivery  of  the  property 
to  rdator  as  administrator,  the  only  question 
presented  was  as  to  relator  a  right  to  have  the 
radge  vacate  the  receivership  and  order  the  de- 
li?err  of  the  property  to  him,  and  whether  the 
district  court  had  authority  to  sell  tho  property 
vas  immaterial. 

[Ed.  Note.— Fbr  other  coaaa,  see  Mandamus, 
Ceat.  Dig.  a  3S1-386.] 

2.  Gotmrs  «=s>472(4)  —  Exclusitk  JxntiSDio- 
noH  OF  Pbobate  Coubt  —  Saxk  or  Pkop- 

EBTT. 

The  general  rule  is  that  the  jurisdiction  <^ 
the  probate  court  to  sell  property  of  a  decedent 
upon  whose  estate  administration  has  been  com- 
menced is  exclusive. 

[Bid.  Note.— For  other  cases,  seo  Courts,  Cent 
m.  i  12(H.] 

3.  UANDAinTB  «=9l72  —  Abbencb  or  Recobd 
IN  Cask  Involved. 

In  a  mandunus  proceeding  to  compel  the 
judge  of  a  district  court  to  vacate  a  receiver^ip 
as  to  property  of  decedent  and  order  delivery 
to  relator  as  administrator,  the  record  of  the 
caose  in  the  district  court  not  being  before  the 
Snpreme  (>>urt,  it  cannot  determine  whether 
the  case  in  the  district  court  is  such  as  to  ren- 
der it  not  subject  to  the  rule  that  exclusive  ju- 
risdiction to  sell  property  of  decedent  on  whose 
(State  administration  has  been  commenced  is 
in  the  probate  court. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Ceat  Dig.  »  881-385.] 

On  motion    to   modify   opinion.     Motioa 
granted  in  part. 
For  former  opinion,  see  191  S.  W.  663. 

Williams  &  Neethe,  of  Galveston,  and  Gill, 
Jones  &  Xyler  and  H.  N.  Atkinson,  all  of 
Houston,  for  respondents.  Co<^er  &  Merrill 
and  Jno.  O.  Tod,  all  ot  Houston,  tor  re- 
lator. 

PHIIXIFS,  O.  J.  In  denying  a  mandamus 
to  require  the  IMstrlct  Judge  to  vacate  the 
receivership  proceeding  pending  in  his  court 
and  deliver  the  proiierty  held  by  the  receiver 
Into  the  custody  of  the  temporary  adminis- 
trator of  Mrs.  Allen's  estate,  it  was  stated 
in  the  original  <H>inion  (191  S.  W.  563)  that 
while  the  District  Court  had  Jurisdiction  to 
establish  against  the  estate  the  indebtedness 
set  op  in  the  suit  there  pending,  it  was,  with 
the  administration  of  the  estate  pending, 
without  any  power  to  direct  the  sale  of  the 
property. 

It  is  urged  in  the  motion  that  most  of  the 
indebtedness  referred  to  was  the  Joint  in- 
debtedness of  Mrs.  Allen  and  A.  C.  Allen, 
who  is  still  living ;  that  the  mortgages  upon 
the  property  Involved  were  Jointly  executed 
by  Mrs.  Allen  and  A.  O.  Allen,  most  of  the 


property  being  Jointly  owned  by  them;  and 
that  it  is  the  right  of  the  mortgagees  to  have 
the  Interests  of  A.  C.  Allen  and  Mrs.  Allen 
sold  together  instead  of  separately.  It  is 
also  suggested  that  adjustment  of  the  rights 
of  the  Aliens  as  between  themselves  will  I)e- 
come  necessary  in  the  determination  of  the 
Distrifct  Court  controversy. 

Theee  and  other  considerations  are  ad-, 
vanced  as  ground  for  the  contention  that 
autiorlty  to  sell  the  property  Is  esseirtial  to 
the  Jurisdiction  with  which  the  District 
Court  Is  already  Invested  and  is  a  necessary 
part  of  that  Jurisdiction.  We  are  accord- 
ingly asked  to  modify  the  opinion  In  the 
case  and  to  hold  that  the  District  Court  has 
the  power  to  cause  the  sale  of  the  property 
if  it)  should  find  that  to  be  necessary  to  the 
adjudication  and  enforcement  of  the  rights 
Involved  In  the  cause. 

[1,2]  Whether  the  District  Court  has  au- 
thority to  sell  the  property  was  not  a  neces- 
sary part  of  the  question  before  us  in  the 
mandamus  proceeding.  The  only  question 
there  presented  for  decision  was  as  to  the 
right  of  the  relator  to  have  the  District 
Judge  vacate  the  receivership  and  order  the 
delivery  of  the  property  into  his  hands. 
What  was  said  in  the  opinion  in  reinject  to 
the  authority  of  the  District  Coftrt  to  direct 
the  sale  was  for  the  purpose  of  calling  at- 
tention to  the  general  rule,  that  the  Jurisdic- 
tion of  the  Probate  Court  to  sell  property  of 
a  decedent  upon  whose  estate  administration 
has  been  commenced,  is  exclusive;  and  to 
make  it  plain  that  our  decision  of  the  mao- 
damus  question  was  in  recognition  of  that 
rule.  That  such  is  the  general  rule  as  af- 
firmed in  the  decisions  of  this  court,  is  un- 
douibted.  Rogers  v.  Kennard,  64  Tex.  30; 
Smlthwick  V.  Kelly,  79  Tex.  564,  15  S.  W. 
486 ;  Atdiison  V.  Smith,  25  Tex.  228;  Cannon 
V.  MdDanld,  46  Tex.  308. 

[3]  Whether  there  is  anything  in  this  case 
as  it  stands  in  the  District  Court  which 
renders  it  not  subject  to  the  general  rule,  we 
do  not  In  tills  proceeding  feel  called  upon 
to  determine.  The  record  of  the  cause  is  not 
before  us;  and  this,  of  Itself,  would  pre- 
clude its  determination.  We  decline  to  af- 
firm that  the  case  is  not  subject  to  the  rule, 
and  deem  it  preferable  that  we  here  express 
DO  opinion  upcm  the  question.  The  original 
opinion  Is  therefore  modified  to  the  extent 
that  it  indicates  a  holding  upon  the  authority 
of  the  District  Court  in  the  suit  there  pend- 
ing to  direct  a  sale  of  the  decedent's  Interest 
In  the  property.  The  determination  of  the 
question  as  arising  in  such  a  case  was  not 
necessary  to  the  disposition  of  the  mandamus 
proceeding ;  it  Is  left  open  for  decision  until 
such  time  as  it  may  be  properly  presented. 
The  motion  is  granted  In  part 
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SAN  ANTONIO  A  A.  P.  BY.  CO.  v.  BLAIR. 
(No.  8947.) 

(Supreme  Court  of  Texas.    June  27,  1917.) 

1.  COUBTB  «=s>42(3)— WWT  OF  KBBOB— STATUTE 
— CONSTITDTIONAUTT. 

Acts  of  1917,  c.  76,  authorizing  the  Chief 

Justice  or  any  two  other  Justices  of  the  Su- 

,  preme  Court  to  designate  a  committee  of  jus- 

.tices  of  the  Courts  of  Civil  Appeals  to  pass 

upon  petitions  to  the  Supreme  Court  for  writs 

of  error  is  constitutional. 

[Ed.  Note.— For  other  cases,  sec  Courts,  Cent 
Dig.  a  170,  181-18a] 

2.  OOUETB  <g=342(8)— CONSTTTOTION  OF. 

Since  under  the  statute  prescribing  that  "a 
majority  of  the  several  courts  of  Civil  Appeals 
shall  constitute  a  quorum  for  the  dispatch  of 
business"  a  lawful  court  of  Civil  Appeals  is  con- 
stituted by  two  members  present  and  acting. 
Acts  1917,  c.  76,  p.  142,  providing  tm  a  com- 
mittee of  justices  of  the  Courts  of  Civil  Ap- 
peals to  pass  upon  petitions  to  the  Supreme 
Court  for  writs  of  error,  does  not  leave  courts 
from  which  members  of  committee  aro  taken 
unable  to  perform  their  functions. 

[Ed.  Note.— £V>r  other  cases,  see  Courts,  Cent 
Dig.  ii  170,  181-1S3.] 

3.  CocBTB  «=942(8)— Creation  of. 

Acts  1917,  c.  76,  authorizing  designation  of 
a  committee  of  justices  of  Courts  of  Civil  Ap- 
peals to  pass  upon  petitions  to  the  Supreme 
Court  for  writs  of  error,  does  not  create  a 
court,  but  simply  adds  certain  duties  to  those 
of  justices  of  courts  already  existing,  to  be  dis- 
charged by  them  only  in  their  capacity  as  such. 
[Ed.  Note.— Ftor  other  cases,  see  Courts,  C«nt. 
Dig.  SI  170,  181-183.] 

4.  COUBTS   «=>42(S)    —   DOTIES    OF  JUDOZ  — 
POWEB  OF  LEGISLATUBB  TO  CONFEB. 

Since  under  Const,  art  6,  {  6,  the  Legisla- 
ture may  confer  generally  on  Courts  of  Civil 
Appeals  other  jurUdiction  than  that  specifically 
conferred  hj  Uie  Constitution,  it  may  impose 
en  the  justices  of  them  additional  judicial  du- 
ties, such  as  that  of  passing  on  petitions  to 
the  Supreme  Court  for  writs  of  error,  which 
have  relation  simply  to  a  method  of  appeal  of 
causes  determined  by  tiose  courts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  |{  170,  181-183.] 

5.  CONBTITtTTIOTAL    LAW    €b»36— POWERS    OF 

JuDOE— Statute. 
A  judge  of  a  Court  of  C^vil  Appeals  may, 
notwithstanding  constitutional  provision  declar- 
ing that  the  judicial  power  of  the  state  shall 
be  vested  in  the  courts  named  in  article  6,  S 
1,  and  in  such  others  as  may  be  provided  by  law, 
be  empowered  to  perform  a  judicial  act  such 
HS  that  of  passing  on  petitions  to  the  Supreme 
Court  for  writs  of  error,  having  direct  and 
proper  relation  to  the  exercise  of  the  jurisdic- 
tion of  the  court  of  whidi  he  is  a  meml)er, 
though  in  so  doing  he  does  not  act  as  a  court, 
where  there  is  no  constitutional  provision  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  g§  02-(i3.] 

6.  CouBXs  i8=»43— Manneb  of  Appeai/— Lko- 

ISLATIVE  CONTBOL. 

Since  under  Const,  art.  5,  i  3,  the  Legisla- 
ture may  limit  and  change  the  appellate  juris- 
diction of  the  Supreme  Court,  the  Legislature, 
in  the  absence  of  any  constitutional  provision 
as  to  how  such  jurisdiction  may  be  invoked, 
may  establish  in  aU  its  particulars  the  mode  in 
which  an  appeal  from  the  Court  of  Civil  Ap- 
peals shall  be  taken,  and  in  so  doing  declare  that 
the  authority  of  determining  the  right  to  have 


it   entertained    shall   rest   in    a    committee   of 
judges  of  the  Courts  of  CSvil  Appeals. 

[Ed.  Note.— Bior  other  cases,  see  Courts,  Cent 
Dig.  SI  164-170,  181-183.] 

7.  Coubtb  «=s>43— Wbit  op  Bbbob— Begula- 

TION  BT  LeOISLATUBE. 

The  Legislature  which  inaugurated  the  writ 
of' error  practice  as  the  method  whereby  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  may 
be  acquired,  and  lodged  in  it  authority  of  de- 
termining; the  merits  of  the  grounds  advanced 
for  the  issuance  of  the  writ  may  change  that 
method. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  IS  164-170,  181-183.J 

8.  Appeal  and  Ebbob  @=3l— Bioht  of  Ap- 
peal— LdDQiaLATIVE   CONTBOL. 

Unless  granted  by  the  Constitution,  the 
right  of  appeal  itself  is  but  a  privilege,  not  an 
irrevocable  right  and  may  be  restricted,  chang- 
ed, and  regulated  by  the  Legislature  at  discre- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8§  1-4.] 

9.  Coubts  «=>43— Right  of  Appkai/— Dexeb- 
mination— poweb  to  confeb. 

The  Legislature  has  power  to  give  to  the 
Courts  of  Civil  Appeals  the  authority  of  de- 
termining when  an  appeal  from  their  judgments 
shall  lie. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dfg.  SS  164-170,  181-183.] 

10.  Coubts  «=s»43— Appellate  Jdmbdictios— 
Leoislative  Control. 

The  manner  or  mode  of  acquiring  Jntisdic- 
tion  is  essentially  a  matter  of  legislative  con- 
trol in  the  absence  of  some  express  constitu- 
tional direction  on  the  subject. 

[Ed.  Note.- For  other  cases,  see  Courts,  Cent 
Dig.  SS  164r-170,  181-183.] 

11.  CONBTTTOTIONAL  LAW  ®=»48  —  VaLIDITT 

of  Statute.  ,       .    ...^ 

A  statute  is  to  be  held  valid  unless  forbidden 
by  the  Constitution,  either  in  express  terms  or 
by  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  46 ;    Statutes,  Cent  Dig.  5  ^l 

Hawkins,  J.,  dissenting. 

Action  by  H.  A.  Blair  against  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
Plaintiff  died  during  its  pendency,  and  the 
action  was  revived  In  the  name  of  Mrs. 
Lula  Blair,  administratrix.  From  a  Judg- 
ment for  plainUff,  defendant  appealed  to  the 
Court  of  Civil  Appeals,  where  the  Judgment 
was  affirmed.  184  S.  W.  566.  Defendant 
brought  error.  The  Supreme  Court  referred 
the  petition  to  a  committee  of  Judges  of  the 
Court  of  Civil  Appeals  under  Acta  1917,  c 
76,  which  refused  the  writ  Motion  of  de- 
fendant for  consideration  of  petition  by  Su- 
preme Court  overruled. 

See,  also,  173  S.  W.  1186, 

Boyle  &  Storey,  of  San  Antonio,  WllHam- 
son  &  Kllngemann,  of  Karnes  City,  and  Proc- 
tor, Vandenberge,  Craln  &  Mitchell,  of  Vic- 
toria, for  appellant.  C.  C.  Harris  and  Arnold, 
Cozby  &  Peyton,  all  of  San  Antonio,  for  ap- 
pellee. 

PHILLIPS,  C.  J.  This  motion  as.<iails  the 
constitutionality  of  the  recent  act  of  the  leg- 
islature.     (Acts  of   1917,   chapter   76,  i»P" 
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142),  aatborlzlng  the  Cblef  Justice  of  the  Su- 
preme Coart,   or  any   two  of  the  Justices 
thereof,  to  designate  a  committee  of  three 
of  the  Justices  of  the  Courts  of  Civil  Ap- 
peals, emiwwerecl  to  pass  apon  petitions  for 
writs  of  error  seeking  a  review  of  causes 
by  the   Supreme '  Ck>urt,   except  In  certain 
classes  of  cases,  referred  to  them  by  the  Su- 
preme Court,  and  grant  or  refuse  the  writ, 
or  dismiss  the  petition,  in  accordance  with 
'      tlie  practice  of  the  Supreme  Court.    It  is  urg- 
!      ed  that  on  account  of  the  invalidity  of  the 
act  we  should  consider  the  petition  for  writ 
of  error  in  the  case.  It  having  been  previous- 
ly by  us  referred  to  the  Committee  of  Judges 
and  passed  upon  by  them  adversely  to  the 
I      plaintiff  in  error.    A  number  of  similar  mo- 
>      tiona  have  been  filed  in  other  cases. 

[1]  The  act  became  immediately  effective 
npon  its  approval  by  the  Governor.  Its  ad- 
ministration was  inaugurated  by  the  court's 
designation,  on  March  28,  1917,  of  three  Jus- 
tices selected  from  different  Courts  of  Civil 
Appeals  to  serve  In  the  capacity  authorized 
mitll  its  further  orders,  and  the  reference  to 
them  of  pending  petitions  for  writs  of  error, 
except  in  the  classes  of  cases  exempted  from 
tbe  act's  operation.  The  act  was  set  in  mo> 
tloQ  because  of  the  court's  view  that  it  was 
constitutional  and  valid,  the  various  grounds 
nrged  against  it  In  all  these  motions  having 
lieen  fully  considered.  Had  we  not  deter- 
mined it  to  be  a  valid  act,  we  would  not 
have  proceeded  under  It.  It  was  Intended, 
therefore,  that  our  action  in  inaugurating  It 
sbonld  serve  as  In  effect  a  judgment  in  re- 
spect to  its  validity,  and  bbould  be  so  under- 
stood. 

In  view  of  these  motions  it  is  but  proper, 
however,  that  we  should  state  the  grounds 
which  in  our  opinion  sustain,  the  act  We 
have  not  the  time  now.  In  the  closing  hours 
of  the  term,  nor  the  inclination  to  pursue 
the  subject  at  length.  The  validity  of  the 
act  may  be  established  upon  principles  so 
plain  and  unmistakable,  that  any  extended 
discussion  of  the  question  is  in  our  Judg- 
ment unnecessary. 

It  should  be  stated  that  Mr.  Justice  Haw- 
kins did  not  agree  with  the  majority  of  the 
court  In  their  determination  of  the  validity 
of  the  act.  Be  accordingly  dissented  from 
the  court's  action  in  proceeding  under  it, 
announcing  that  he  would  later  file  an  opin- 
ion expressing  his  views.  He  has  not  com- 
pleted his  opinion,  but  will  file  it  when  finish- 
ed. Because  of  the  court's  previous  settle- 
ment of  tlie  question,  be  concurs  in  its  pres- 
ent action  in  overruling  this  and  other  like 
motions,  referring,  however,  to  his  (q>inion, 
to  be  filed,  for  a  statement  of  his  position. 

The  act,  as  is  revealed  upon  its  face,  had 
for  Its  purpose  relieving  this  court,  for  a  sea- 
son, from  tlie  necessity  of  reviewing  the  large 
nnmber  of  petitions  for  writs  of  error  pre- 
sented to  It,  so  as  to  enable  it,  during  such 
period,  to  devote  its  time  to  Its  cause  dock- 
et and  bring  an  end  to  tta  congested  ooudl- 


tion.  For  a  number  of  years  the  petitions 
for  writs  of  error  filed  annually  in  the  court, 
seeking  revision  of  Judgments  of  the  Courts 
of  Civil  Appeals,  have  been  In  excess  of  500 
In  number,  gradually  Increasing  each  year. 
Each  requires  deliberate  and  accurate  con- 
sideration. To  keep  abreast  of  them,  prac- 
tically the  whole  time  of  the  court  has  been 
required  throughout  each  term.  The  result 
was  an  enforced  neglect  of  causes  in  which 
writs  of  error  had  been  granted  and  which 
were  pending  for  submission  and  decision. 
Postponement  of  the  decision  of  those  caus- 
es by  the  condition  thus  brought  about 
amounted  in  many  instances  to  a  denial  of 
Justice.  By  giving  the  petitions  for  writs  of 
error  its  constant  attention,  the  court  had 
been  able  to  keep  that  docket  fairly  cleared. 
But  this  was  true  only  because  it  had  giv- 
en them  nearly  its  whole  time  In  each  term. 
Had  Its  time  been  given  in  equal  degree  to 
the  decision  of  pending  causes,  the  congested 
condition  of  the  latter  docket  might  have  been 
obviated ;  but  it  recognized  that  in  that  event 
the  ptititloQs  for  writs  of  error  would  ac- 
cumulate so  rapidly  as  to  result  in  a  sim- 
ilar congestion  in  respect  to  them. 

It  \a  sometimes  overlooked  that  with  the 
inauguration  of  the  Courts  of  Civil  Appeals 
as  a  part  of  our  Judicial  system,  the  Juris- 
diction of  the  Supreme  Court  was  fixed  in 
the  Constitution  for  the  review,  originally, 
of  causes  determined  by  but  three  of  such 
courts,  and  only  three  of  those  courts  were 
originally  established.  The  Courts  of  Civil 
Appeals  have,  however,  been  trebled  in  num- 
ber. There  are  now  nine  of  them.  In  the 
meantime,  the  Jurisdiction  of  the  Supreme 
Court  has  remained  substantially  unchanged, 
— to  no  appreciable  extent  diminished  in  re- 
spect to  the  time  necessarily  required  for 
its  proi)er  examination  of  causes  presented  to 
it  on  petition  for  writ  of  error.  With  the 
Jurisdiction  of  the  Supreme  Court,  in  other 
words,  originally  adjusted  so  as  to  enable 
it  to  properly  review  causes  emanating  from 
but  three  appellate  courts,  it  has  of  late 
years,  with  substantially  no  change  in  its 
jurisdiction,  been  charged  with  the  duty  of 
reviewing  causes  emanating  from  nine  ap- 
pellate courts.  It  was  the  realizatlCHi  of  this 
that  has  caused  It  during  this  latter  period 
to  chiefly  give  its  time  to  the  consideration 
of  causes  presented  on  petition  for  writ  of 
error  in  an  effort  to  dispose  of  them  as  cur- 
rently filed,  leaving  it,  as  already  stated,  no 
sufiicient  time  for  the  decision  of  pending 
causes. 

This  was  a  condition  imperatively  demand- 
ing relief  in  the  Interest  of  an  efficient  ad- 
ministration of  the  law.  To  relieve  it  in  a 
practical  and  inexpensive  way  by  making 
use  of  the  existing  judicial  machinery  of 
the  State  was  the  design  of  this  act.  The 
thought  of  Its  framers  doubtless  was  that 
under  its  operation  for  a  short  period  the 
Supreme  Court  could  dear  Its  docket  and 
be  In  position  to  resume  the  consideration  of 
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cases  on  petition  for  writ  of  error.  For  that 
reason  the  operation  of  the  act  Is  in  effect 
limited  to  the  time  necessary  for  that  pur- 
pose. 

The  Invalidity  of  the  act  Is  asserted  both 
as  it  aftects  the  duties  and  powers  of  the 
Courts  of  Civil  Appeals,  and  as  it  relates  to 
the  exercise  by  the  Supreme  Oourt  of  the 
jurisdiction  with  which  it  is  Invested  by  law. 

The  effect  of  the  act  upon  the  Courts  of 
Civil  Appeals  and  their  Justices  will  be  first 
considered. 

[2]  It  is  claimed  that  the  use  for  the  pur^ 
poses  of  the  act  of  three  Justices  from  three 
different  Courts  of  Civil  Appeals  will  leave 
the  courts  of  which  they  are  members  unable 
to  perform  their  functions.  This  question 
was  settled  in  City  of  Austin  v.  Nalle,  85 
Tex.  520,  22  S.  W.  668,  960.  It  was  there 
held  that  under  the  statute  prescribing  that 
"a  majority  of  the  several  Courts  of  Civil 
Appeals  shall  constitute  a  quorum  for  the  dis- 
patch of  business,"  a  lawful  Court  of  Civil 
Appeals  Is  consUtated  by  two  members  pres- 
ent and  acting. 

[3,4]  Tlie  act,  as  It  plainly  shows,  does 
not  create  a  court.  It  simply  defines  and 
adds  certain  duties  to  those  of  the  Justices 
of  the  Courts  of  Civil  Appeals  already  exist- 
ing. Hie  duties  thus  added  are  those  which 
the  Justices  are  to  discharge  as  Justices  of 
such  courts  and  only  In  their  capacity  as 
snch.  The  Constitution — section  6  of  article 
6, — after  defining  the  jurisdiction  of  the 
Courts  of  Civil  Appeals,  provides  that  "said 
courts  shall  have  such  other  jurisdiction, 
original  and  appellate,  as  may  be  prescribed 
by  law-"  Under  this  provision  the  Legisla- 
ture has  without  challenge  conferred  other 
jurisdiction  upon  those  courts,  namely,  juris- 
diction of  causes  not  arising  within  their  dis- 
tricts, but  transferred  to  them  under  order 
of  the  Supreme  Court  from  other  districts. 
If  the  Legislature  may  bestow,  generally,  up- 
on the  Courts  of  Civil  Appeals  other  juris- 
diction than  that  specifically  conferred  by  the 
Constitution,  no  sound  reason  can  be  advanc- 
ed for  denying  it  the  right  to  equally  Impose 
upon  the  Justices  of  them  additional  judicial 
duties  which  have  relation  simply  to  a  meth- 
od of  appeal  of  causes  determined  by  those 
courts. 

[<]  The  Constitution  declares  that  the  Jn- 
dlcial  power  of  the  State  shall  be  vested  In 
the  courts  named  in  section  1  of  article  5 
and  In  such  other  courts  as  may  be  provided 
by  law.  But  this  does  not  mean  that  no 
judge  may  be  empowered  by  law  to  perform 
a  judicial  act  having  direct  and  proper  rela- 
tion to  the  exercise  of  the  jurisdiction  of  the 
court  of  which  be  is  a  member.  At  an  early 
time  It  was  recognized  that  rights  would  suf- 
fer If  judges  were  deprived  of  all  authority 
to  act  except  as  courts.  As  the  result,  their 
exercise  of  judicial  power  in  vacation  and  at 
chambers  became  an  established  practioe. 
The  writ  of  error  has  always  been  treated 
by  this  court  as  but  a  mode  of  securing 


revision  of  causes  as  uxton  appeaL  Lnckett 
V.  Townsend,  8  Tex.  119,  49  Am.  Dec.  723; 
Magee  v.  Chadoln,  44  Tex.  488.  Granting  that 
the  allowance  of  the  writ  involves  the  ex- 
ercise of  judicial  power,  where  Is  the  con- 
stitutional provision  which  denies  to  the 
Justices  of  the  Courts  of  Civil  Appeals  the 
authority  to  allow  an  appeal  fr<Mn  those 
courts  to  th^  Supreme  Court?  Not  only  Is 
no  such  Inhibition  to  be  found,  but  the  Con- 
stitution is  utterly  silent  In  respect  to  any 
method  to  be  employed  for  the  obtaining  of 
a  review  by  the  Supreme  Court  of  causes 
determined  by  those  courts.  Nothing  is  bet- 
ter settled  than  that  In  the  absence  of  consti- 
tutional provision  to  the  contrary,  the  Legis- 
lature may  confer  upon  judges  the  authority 
to  perform  judicial  acts  necessary  to  a  due 
administration  of  the  law.  As  related  to 
the  revision  of  causes,  a  familiar  instance  of 
the  exercise  of  such  power  by  a  judge,  as  dis- 
tinguished from  a  court.  Is  that  authorized 
by  the  Federal  statute  which  empowers  the 
Chief  Justice  of  a  State  Supreme  Court  to 
grant  a  writ  of  error  In  a  certain  class  of 
cases  as  a  means  for  their  review  by  the 
United  States  Supreme  Court  See  Gleason 
V.  Florida,  9  Wall.  779, 19  L.  Ed.  730;  Butlei 
V.  Gage,  138  U.  S.  62,  11  Sup.  Ct.  235,  34  L. 
Ed.  869.  No  doubt  has  ever  existed,  as  we 
are  aware,  as  to  the  authority  of  the  Chief 
Justice  of  a  State  Supreme  Court  to  so  allow 
ihe  writ,  notwithstanding  provisions  of  State 
constitutions  which  vest  In  the  State  Su- 
preme Court,  as  distinguished  from  its 
judges,  the  judicial  power  which  ttiey  are 
to  exercise.  His  act  in  such  instances  is  val- 
id simply  for  the  reason  that  It  Is  the  exer- 
tion of  a  part  of  the  Judicial  power  reposed 
in  the  court,  by  a  constituent  member  of  tbe 
court  acting  for  that  purpose  In  a  capacity 
not  forbidden  by  the  organic  law  of  the  State. 
If  such  a  power  may  be  constitutionally  ex- 
ercised by  a  Judge  of  the  Supreme  Court  of 
a  State  as  applied  to  causes  reviewable  by 
the  United  States  Supreme  Court,  It  Is  diffi- 
cult to  perceive  why  it  may  not  be  also  valid- 
ly exerted  by  Justices  of  tbe  Courts  of  Civil 
AiH>eals  as  applied  to  causes  not  final  la 
those  courts. 

[•]  Attention  has  already  been  directed 
to  the  fact  that  the  Constitution  has  made 
no  provision  whatever  in  respect  to  the  meth- 
od by  which  the  appellate  jurisdiction  of  the 
Supreme  Court  Is  obtained  over  causes  which 
it  Is  empowered  to  review.  It  Is  the  absence 
of  any  such  constitutional  provision  that  de- 
termines the  validity  of  this  act  The  Con- 
stitution merely  declares  that  Its  appellate 
jurisdiction  "shall  extend  to  questions  of  law 
arising  in  cases  of  which  the  Courts  of  Civil 
Appeals  have  appellate  jurisdiction,  nnder 
such  restrictions  and  regulations  as  the  Leg- 
islature may  prescribe."  Article  5,  section 
3.  Not  only  is  no  method  provided  by  wblch 
its  appellate  jurisdiction  may  be  called  into 
exercise,  but  it  is  to  be  further  noted  that 
the  Constitution  does  not  Irrevocably  define 
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and  fix  any  certain  appellate  jurisdiction  for 
the  court,  exc^t  that  It  "shall  extend  to 
questions  of  law  arising  In  cases  of  whlcb 
the  Ck>arts  of  Civil  Appeals  have  appellate 
Jorisdiction."  A  subsequent  part  of  section 
3  In  terms  conferred  npon  It  appellate  Ju- 
risdiction oTer  three  certain  kinds  of  cases, 
but  that  Jurisdiction  was  to  subsist  only 
"nntll  otherwise  provided  by  law."  To  re- 
strict Is  to  limit,  as  said  by  Chief  Justice 
Gaines  in  Maddoz  t.  Covington,  87  Tex.  464, 
20  8.  W.  465.  The  clause,  "under  such  re- 
strictions and  regulations  as  tlie  liCgislature 
may  prescribe,"  means  under  "such  limita- 
tions and  regulations"  as  that  body  may  en- 
join. Hence,  it  is  within  the  power  of  the 
Legislature  to  limit  and  to  change  the  ap- 
pellate Jurisdiction  of  the  court.  Maddox  v. 
Covington. 

It  would  seem  as  scarcely  open  to  debate 
that  if  the  Legislature  is  thus  authorized  to 
limit  and  change  the  Jurisdiction  itself  of 
the  court, — its  very  power  to  hear  and  de- 
termine causes,  It  Is  equally  competent  for 
it  to  establish  in  all  its  particulars  the  mode 
onder  which  its  Jurisdiction  is  to  be  invoked 
and  by  the  observance  of  which  It  may  be 
obtained. 

The  Constitution  will  be  searched  in  vain 
for  any  provision  which  ordains  the  method 
by  which  a  cause  decided  by  a  Court  of  CMl 
Appeals  shall  gain  entrance  into  the  Supreme 
Court ;  or  which  gives  to  the  Supreme  Court 
the  authority  of  determining  its  right  to  en- 
trance there.  Ndther  the  right  of  appeal 
to  the  Supreme  Court  nor  the  manner  of  its 
exercise  is  mentioned  in  the  Constitution. 

With  this  true,  it  is  not  to  be  questioned 
that  the  Legislature  has  the  authority  to  es- 
tablish the  manner  In  whidt  the  appeal  shall 
betaken,  and,  in  doing  so,  declare  where  shall 
rest  the  authority  of  determining  the  right 
to  have  it  entertained.  Titus  ▼.  Latimer,  6 
rrex.  483. 

To  fix  any  given  mode  for  an  appeal  is  but 
to  prescribe  a  regulation  by  means  of  which 
JnrtedictliHii  to  hear  the  appeal  may  be  ac- 
quired. To  vest  in  the  appellate  court  Itself, 
or  in  some  other  authority,  a  discretionary 
power  of  deciding  whether  the  appeal  shall 
lie,  is  equally  only  a  regulation  of  the  man- 
ner in  which  the  appeal  is  to  t)e  taken,— a. 
part  of  the  mode  enjoined  for  the  appeal,  and 
to  be  observed  if  the  appellate  Jurisdiction  is 
to  be  lawfully  obtained.  With  the  Constitu- 
tion declaring  that  the  Supreme  Court  shall 
possess  and  exercise  appellate  Jurisdiction 
only  under  such  Ilmitatious  and  regulations  as 
the  Legislature  may  prescribe,  to  do  either, 
therefore,  is  only  to  do  that  which  the  Legis- 
lature is  empowered  to  do  by  express  pro- 
visicxi  of  that  Instrument. 

[7-9]  The  Legislature  inaugurated  the  writ 
of  error  practice  as  the  method  whereby  the 
appellate  Jurisdiction  of  the  Supreme  Court 
might  be  acquired.  It  also  lodged  In  the 
Supreme  Court  the  authority  of  determining 
the  merits  of  the  grounds  advanced  for  the 


issuance  of  the  writ  and,  hence,  when  it 
should  be  allowed.  But  there  is  no  vested 
right  in  that  mode  of  appeal.  These  provi- 
sions of  the  law  did  not  come  from  the  Con- 
stitution. They  are  the  creatures  of  the  Leg- 
islature. What  the  Legislature  may  create, 
it  may  alter.  Unless  granted  by  the  Consti- 
tution, the  right  of  appeal  Itself  is  but  a  privi- 
lege ;  it  is  not  an  Irrevocable  right.  It,  per- 
tains merely  to  the  remedy,  and  may  be  mod- 
ified by  the  Legislature  at  discretion.  If,  for 
illustration.  Instead  of  adopting  the  writ  of 
error  practice  In  respect  to  the  review  by  the 
•Supreme  Court  of  causes  from  the  Courts  of 
ClTll  Appeals,  the  Legislature  had  established 
the  giving  of  bond,  with  the  approval  of 
which  the  Supreme  Court  should  have  noth- 
ing to  do,  as.  the  mode  of  appeal  from  those 
courts.  It  cannot  be  doubted  that  such  an  act 
would  have  been  valid.  With  the  right  of  ap- 
peal in  such  cases  not  a  constitutlcmal  right, 
but  a  creation  purely  of  the  statute  law  and 
subject  to  the  limitations  of  that  law,  with  it 
thus  pertaining  merely  to  the  remedy  whlcb 
the  Legislature  has  full  authority  to  restrict, 
to  change  and  to  regulate,  neither  can  it  be 
doubted  that  it  would  have  been  competent, 
as  a  mere  question  of  legislative  power,  for 
the  Legislature  to  have  given  to  the  Courts  of 
CSvil  Appeals,  themselves,  the  authority  of 
determining  when  an  appeal  from  their  Judg- 
ments should  lie. 

Such  an  authority  is  not  novel  in  the  legal 
procedure  of  the  country,  whatever  may  be 
the  divergence  of  views  In  respect  to  the  wis- 
dom of  it  In  a  number  of  Jurisdictions  the 
;:lght  of  appeal  has  had  a  like  restriction  im- 
posed upon  it  In  3  Corpus  Juris,  page  1080 
(notes),  will  be  found  a  collection  of  cases 
instancing  such  a  limitation  upon  the  right  as 
found  in  the  legislation  of  different  states. 
In  Tennessee,  for  illustration.  It  was  provid- 
ed by  the  Code  at  the  time  of  the  decision 
of  Slgler  V.  Vaughn  (1883)  11  Lea  (Tenn.) 
131,  that  it  was  within  the  discretion  of  the 
qhancellor  to  grant  an  appeal  from  the  over- 
ruling of  a  demurrer  by  the  chancery  court 
In  Alabama,  it  was  likewise  ruled  in  Griffln 
V.  Bank,  9  Ala.  201,  that  an  appeal  from  an 
interlocutory  decree  dissolving  an  injunction 
in  the  chancery  court,  must  be  taken  before 
the  chancellor.  In  Connecticut  it  was  de- 
termined in  Montville  Street  Railway  Co.  v. 
New  London,  etc.,  Co.,  68  Conn.  418,  36  Atl. 
811,  that  an  appeal  firom  the  decision  of  a 
single  Judge  of  the  superior  court,  must  be 
allowed  by  him. 

[10]  There  is,  of  course,  an  obvious  differ- 
ence between  Jurisdiction. — the  power  of  a 
court  to  hear  and  determine  canses,  and  the 
doing  of  those  things  necessary  to  call  that 
power  Into  play.  To  confer  Jurisdiction  upon 
a  court;  is  not  to  give  it  authority  to  deter- 
mine the  mode  of  resort  to  Its  Jurisdiction, 
or  the  power  of  deciding  how,  when,  and  in 
what  manner  its  Jurisdiction  may  be  obtain- 
ed. Some  means  must  be  provided  as  the 
Instrumentality  of  bringing  the  cause  under 
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the  power  of  the  court  In  order  for  the  court 
to  have  and  exert  power  over  It.  Such  means 
are  purely  remedial  In  their  nature.  They 
pertain  merely  to  the  manner  or  mode  by 
which  Jurisdiction  Is  acquired,  not  to  Its 
exercise  after  It  Is  acquired.  They  are  essen- 
tially matters  of  legislative  control  In  the 
absence  of  some  express  constitutional  direc- 
tion upon  the  subject.  This  was  clearly  recog- 
nized by  the  court  In  Schleicher  v.  Runge,  90 
Tex.  456,  39  S.  W.  279,  where  It  was  said: 

"Under  amended  section  3  of  article  5  of  the 
Constitution,  as  we  have  seen,  this  court  is  to 
exercise  its  appellate  jurisdiction  under  such 
restrictions  and  regulations  as  the  lyegislature 
may  prescribe.  When,  therefore,  the  Legisla- 
ture prescribed  that  the  petition  for  the  writ  of 
error  should  be  filed  with  the  clerk  of  the  Court 
of  Civil  Appeals  within  thirty  days  from  the 
overruling  of  the  motion  for  a  rehearing  in 
that  court,  we  think  that  it  was  intended  that  a 
compliance  with  that  requirement  should  be  as 
n  condition  precedent  to  exercise  of  the  juris- 
diction." 

[11]  An  act  of  the  Legislature  Is  not  to  be 
lightly  struck  down.  It  Is  to  be  held  valid 
nnlcss  forbidden  by  the  superior  law  of  the 
Constitution  either  In  express  terms  or  by 
necessary  Implication.  As  before  stated,  the 
Constitution  does  not  purport  to  deal  with 
the  question  of  the  regulation  of  appeals  to 
this  court  from  the  Courts  of  Civil  Appeals 
except  In  its  remission  of  the  entire  subject 
to  the  legislative  authority.  The  act  la  in 
our  opinion  a  valid  act,  and  the  motion  la  ac- 
cordingly overruled. 

HAWKINS,  J.,  dissents.    Soe  196  S.  W.  U5a 


FREEMAN  v.  GARRETTS.    (No.  2510.) 
(Supreme  Court  of  Texas.    June  30,  1917.) 
Master  and  Servant  «=s»111(1)— Rah-boads 
— DuTT  OF  Railboad  to  Keep  Bbake  Beam 

Negligence  cannot  be  predicated  upon  a 
railroad's  failure  to  make  car  brake  beam  safe 
for  a  switchman  to  step  on  as  the  car  approach- 
es him  standing  on  the  track  in  order  to  ride 
the  car  while  making  a  coupling,  since  such  ap- 
pliance is  not  only  wholly  unsuited  for  such 
improper  use  of  it,  but  it  is  one  which,  from  its 
nature,  cannot  possibly  be  made  safe  for  such  use. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sf  215,  255.) 

Error  to  Court  of  Civil  Appeals  of  Third 
Supreme  Judicial  District 

Action  by  J.  N.  Gerretts  against  T.  J. 
Freeman,  receiver.  Judgment  for  plaintiff 
was  affirmed  by  the  Court  of  Civil  Appeals 
(1S3  S.  W.  1163),  and  defendant  brings  er- 
ror.   Reversed  and  rendered. 

Baker  &  Baker,  of  Waco,  and  Wilson,  Dab- 
ney  &  King,  of  Houston,  for  plaintiff  in  er- 
ror. Tom  Connally,  of  Marlin,  and  A.  G. 
Greenwood  and  T.  B.  Greenwood,  both  of 
Palestine,  for  defendant  in  error. 

PHILLIPS,  C.  J.  J.  N.  Gerretts,  the  plain- 
tiff in  the  trial  court,  was  In  the  employ  of 


the  defendant  receiver  in  his  operation  of  a 
railroad  and  was  injured  while  in  the  per- 
formance of  his  duties.  The  Injury  was  oc- 
casioned by  his  attempting  to  mount  a  brake 
beam  of  an  approaching  box-car  which  was 
being  backed  toward  him  to  be  coupled  to  a 
stationary  car  upon  the  track.  The  plain- 
tiff .was  standing  tn  the  track  as  the  car 
slowly  approached  him ;  when  it  reached  him 
he  caught  hold  of  the  grab  iron  at  the  end 
of  the  car  with  his  hand  and  placed  his 
left  foot  upon  the  brake  beam,  which,  as  he 
testified,  shifted  or  "sheared"  to  one  side, 
throwing  his  right  foot  into  such  a  position 
as  to  be  caught  by  the  wheel  and  injured. 
His  purpose  in  attempting  to  get  upon  the 
brake  beam  was  to  ride  the  car  so  as  to  open 
the  knuckle  of  the  coupler  upon  It  whereby 
the  coupling  with  the  stationary  car  might 
be  made.  The  brake  beam  was  constructed 
of  angle  iron,  both  ends  turned  up  and  hol- 
low In  the  middle.  It  extended  across  the  car 
from  wheel  to  wheel,  being  about  four  and  a 
half  feet  long,  and  four  or  five  Inches  wide. 
At  each  end  .was  a  shoe  designed  to  fit 
against  each  wheel  when  the  brake  was  ap- 
plied, for  the  purpose  of  stopping  the  car. 
There  was  evidence  that  when  properly  ad- 
justed the  play  of  the  beam  to  the  side  was 
about  three-quarters  of  an  Inch.  The  neg- 
ligence charged  was  a  defective  condition 
in  the  beam  whidi  permitted  a  much  greater 
play  to  the  side,  preventing,  it  was  claimed, 
the  plaintiff's  safely  mounting  it 

The  beam  was  not  placed  upon  the  car  as 
a  place  to  ride.  It  was  obviously  and  in- 
herently dangerous  when  attempted  to  be 
used  as  a  place  whereon  to  mount  from  with- 
in the  track  an  approaching  car.  There 
.was  proof  of  an  express  rule  by  the  defend- 
ant against  its  use  for  such  purpose.  There 
was  also  proof  of  its  frequent  use  by  brake- 
men  for  that  purpose.  The  plaintiff  contends 
that  this  use  was  so  liabitnal  as  to  necessarily 
amount  to  notice  of  it  by  the  defendant,  and 
because  of  this  it  is  urged  that  the  defendant 
was  under  the  duty  of  exercising  care  to  see 
that  the  beam  was  maintained  In  a  proper 
condition  so  that  brakemen  could  safely  use 
it  for  that  purpose.  The  case  was  submitted 
under  a  charge  embodying  that  theory,  and 
upon  such  theory  it  is  that  the  case  resta 

There  was  a  ladder  at  the  end  of  the  car 
on  its  left-hand  aide  as  it  approached  the 
plaintiff,  also  a  stirrup  extending  doMm  from 
the  car  t>eneath  the  ladder,  which  the  defend- 
ant contends  were  placed  there  as  places  for 
the  brakemen  to  ride  when  performing  the 
duty  in  wlilch  the  plaintiff  at  the  time  was 
engaged.  There  was  no  ladder  or  stirrup  at 
the  end  of  the  car  on  its  right-hand  side  as 
it  approached  the  plaintiff.  He  .was  on  the 
right-hand  side  of  the  track  before  taking 
the  position  on  it  from  which  he  attempted  to 
mount  the  car.    This  was  necessary,  he  said. 
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to  enable  him  to  signal  the  engineer  of  Che 
engine  pushing  the  tiar. 

It  apparently  would  have  been  Impossible, 
on  account  of  the  InterveDlag  distance,  for  a 
man  standing  upon  a  ladder  or  stirrup  on 
the  side  of  the  car  at  its  end  to  reach  around 
and  open  the  knuckle  of  the  coupler.  While 
tills  was  true,  the  Court  of  Civil  Appeals 
fonnd  that  the  plaintiff  could  have  performed 
the  particular  duty  without  getting  on  the 
brake  beam — either  by  running  ahead  the 
slowly  moving  car  and  adjusting  the  knuckle 
before  It  readied  the  other  car,  or  by  giving 
a  signal  and  causing  the  car  to  be  stopped 
while  he  adjusted  the  knuckle  for  the  cou- 
pling. 

It  was  not  possible,'  In  our  opinion,  for  this 
brake  beam  to  be  kept  in  a  condition  which 
would  render  it  safe  as  a  place  for  one  stand- 
ing upon  the  track  to  mount  an  approaching 
car.  It  must  be  recognized,  .we  think,  that 
it  was  the  most  dangerous  means  that  could 
be  used  in  an  attempt  to  mount  a  car  in  that 
situation.  Being  constructed,  as  it  was,  of 
angle  iron,  with  the  ends  turned  np  and  hol- 
low in  the  center,  it  is  apparent  that  it  fur- 
nished practically  no  surface  for  the  foot, 
but  only  a  narrow  ledge  for  It  to  rest  upon. 
Unless  the  foot  struck  it  squarely  in  attempt- 
ing to  mount  it  with  the  car  approaching, 
there  was  every  likelihood  that  the  foot 
would  slip  to  one  side,  causing  the  loss  of 
balance.  This  danger  would  be  inevitably 
Increased  by  the  fact  that  the  beam,  to  be 
serviceable  for  the  purpose  for  which  It  .was 
constructed,  was  required  to  have  some  play 
both  to  the  side  and  for  forward  and  back- 
ward movement  It  .was  plainly  a  highly 
dangerous  instrumentality  for  the  use  which 
the  plaintiff  sought  to  make  of  it, — a  use  for 
which  it  was  in  no  sense  designed,  and  to 
which  it  could  not  be  safely  adapted,  how- 
ever perfect  its  condition  as  a  brake  beam. 
To  say  that  the  defendant  was  under  the 
doty  of  keeping  such  an  instrumentality  safe 
as  a  place  to  mount  an  approaching  car, 
would  practically  require  the  impossible.  The 
law,  with  all  its  r^ard  for  the  rights  of  oth- 
ers, does  not  exact  the  impossible  of  any  man. 
It  is  supposed  to  be  founded  upon  reason  and 
fairness.  Unless  it  possesses  Inherently  those 
elements,  It  does  not  deserve  the  name  of 
law  and  is  not  the  law.  It  would  be  mani- 
festly unjust  to  hold  anyone  to  the  duty  of 
making  an  appliance  safe  for  a  given  purpose, 
which,  whatever  the  prudence  exercised, 
could  not  be  made  safe  for  that  purpose. 
We  think  this  is  true  of  a  brake  beam  at- 
tempted to  be  used  as  the  place  for  mounting 
an  approaching  car;  and  we  therefore  hold 
that  negligence  could  not  be  predicated  upon 
the  defendant's  failure  to  make  this  brake 
beam  safe  for  such  use  by  the  plaintiff  upon 
the  occasion  which  caused  his  unfortunate 
Injury. 

It  is  a  universal  rule  that  an  employer  is 
Dot  liable  for  an  injury  to  the  employ^  which 


results  from  the  latter'a  patting  an  ta>pllance 
to  a  wholly  impr<^)er  use.  It  is  recognized 
that  this  rule  is,  in  general,  subject  to  quall- 
flcation  where  it  appears  that  it  was  custom- 
ary for  the  appliance  to  be  put  to  the  improp- 
er use  and  the  employer  knew  of  such  custom. 
But  this  qualification  can  have  no  applica- 
tion to  an  appliance  which  is  not  only  wholly 
unsuited  for  the  improper  use  which  causes 
the  injury,  but  is  one  which,  from  its  nature, 
cannot  possibly  be  made  safe  for  such  use. 

To  test  this  question,  let  it  be  supposed 
that  this  defendant  had  required  the  plaintiff 
and  other  employes  to,  use  the  brake  beam  as 
the  means  for  mounting  an  approa<±ing  car. 
Could  it  be  doubted  that  that  would  be  a 
negligent  act  of  the  most  aggravated  charac- 
ter? It  would  have  amounted  to  a  crime. 
Should  he  be  held  to  the  duty  of  doing  that 
which,  if  done  voluntarily,  would  subject  him 
to  Just  condemnation  and  penalty?  Tet,  to 
impose  a  requirement  that  a  brake  beam  be 
kept  in  good  repair  so  as  to  afford  it  as  a 
means  for  mounting  an  approaching  car,  sim- 
ply means  in  its  effect  that  if  it  is  kept  in 
such  repair  the  employer  has  acquitted  him- 
self of  his  full  duty  to  his  employ^  in  this 
regard,  and  is  at  liberty,  not  only  to  invite 
that  use  of  it,  but  to  require  it  The  same 
rule  which  laid  the  duty  would  exempt  from 
liability  its  performance.  The  result  would 
be  a  license  through  the  law  for  an  employer 
to  furnish  to  his  employes  for  this  purpose 
an  Instrumentality  whose  use,  however  per- 
fect its  state  of  repair,  could  not  but  con- 
stantly threaten  them  with  loss  of  limb  or 
life.  We  are  not  willing  to  subscribe  to  such 
a  doctrine.  It  seems  to  us  that  it  would  com- 
mit the  law  to  countenance  of  a  wrong  rath- 
er than  the  protection  of  a  right  With  evi- 
dence of  the  existence  of  an  express  rule  for- 
bidding the  use  of  a  brake  beam  as  the 
means  of  mounting  an  approaching  car, — a 
rule  manifestly  intended  for  the  protection  of 
the  employes, — we  decline  to  hold  that  even 
its  persistent  violation  would  serve  to  impose 
upon  the  defendant  a  duty  which  he  could 
not  in  reason  discharge,  and  which,  if  per- 
formed to  the  fullest  possible  extent  would 
in  its  substantial  operation  compel  him  to 
invite  injury  to  his  employ^. 

If  there  were  anything  in  this  case  show- 
ing that  the  plaintiff  was  required  by  the 
defendant  to  use  the  brake  beam  for  the  pur- 
pose to  which  he  attempted  to  put  it  the 
elements  of  actionable  negligence  would  be 
fully  presented.  But  such  is  not  the  case. 
The  plaintiff's  attempted  use  of  it  was  purely 
voluntary,  and,  as  found,  by  the  Court  of 
Civil  Appeals,  its  use  was  not  necessary  to 
the  work  in  which  he  was  at  the  time  en- 
gaged. 

It  is  sought  to  Justify  his  use  of  the  beam 
by  the  claim  that  there  was  no  other  place 
upon  the  car  where  he  could  ride  and  open 
the  knuckle  of  the  coupler  while  the  car  was 
in  motion.  It  may  be  true  that  this  was 
the  condition,  but  we  think  this  contention  is 
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disposed  of  by  the  patent  finding  of  the 
Court  of  ClTlI  Appeals  that  the  use  of  the 
beam  was  not  necessary  for  the  purpose  of 
opening  the  knuckle. 

Reliance  la  placed  by  the  plaintiff  upon 
Railway  Co.  v.  Keith,  58  Tex.  Civ.  App.  823, 
124  S.  W.  695,  decided  by  the  Oburt  of  Civil 
Appeals  for  the  Sixth  District,  In  which  a 
recovery  by  the  plaintiff  was  sustained  and 
a  writ  of  error  was  refused.  There  an  em^ 
pIoy4  attempted  to  mount  a  moving  box-car 
upon  and  from  the  side  by  placing  his  foot 
against  the  end  of  the  brake  beam,  which 
because  of  an  alleged  defective  condition 
gave  way  and  caused  him  Injury.  There  was 
a  finding  that  the  employer  knew  of  the 
customary  use  of  the  hrake  beam  In  that 
maimer  and  for  that  purpose.  We  think 
there  would  be  some  difference  between  the 
degrees  of  danger  attendant  upon  an  effort  to 
mount  a  moving  car  from  Its  side  and  upon 
Its  side  by  placing  the  foot  against  the  end 
of  the  beam,  and  an  attempt  to  get  npon  the 
beam  from  Inside  the  track  with  the  car 
squarely  approaching  the  person  making  the 
attempt  But  aside  from  this,  an  Inapectloo 
of  the  petition  for  writ  of  error  In  that 
case  discloses  that  no  contention  was  made 
that  negligence  could  not  be  predicated  upon 
a  failure  to  keep  the  beam  In  a  condition 
safe,  for  the  use  to  whldtt  the  plaintiff  there 
put  It  The  position  of  the  plaintiff  In  er- 
ror In  that  case  presented  In  this  court  was 
(1)  that  the  beam  was  not  defective,  and  (2) 
if  It  was,  that  there  was  no  evidence  showing 
it  to  have  been  negligent  In  not  discovering 
the  defect  and  remedying  it  prior  to  the  In- 
Jury. 

In  Railway  Co.  v.  Anderson,  118  &  W. 
1113,  the  same  Coi^rt  of  Civil  Appeals  deter- 
mined that  an  employ^  attempting  from 
within  the  track  to  mount  an  approaching 
car  by  means  of  the  brake  beam, — as  the 
plaintiff  here  attempted  to  do,  was  guilty  of 
contributory  negligence  as  a  matter  of  law, 
although  there  was  shown  a  customary  like 
use  by  employes  of  the  brake  beam  for  that 
purpose,  and  notwithstanding  the  urgeht  con- 
tention of  the  plaintiff,  as  is  likewise  here 
made,  that  he  could  not  signal  the  engineer 
from  the  ladder  on  the  left-hand  side  of  the 
car,  and,  further,  that  he  could  not  see  ahead 
from  the  ladder  on  the  right-hand  side.  Un- 
der a  petition  directly  attacking  this  holding, 
a  writ  of  error  was  refused  by  this  court.  If 
the  mere  attempt  to  so  use  the  brake  beam, 
amounted  to  negligence  per  se,  negligence 
could  not  be  predicated  upon  a  failure  to  keep 
it  In  a  condition  proper  for  sndbi  use. 

Up<m  a  careful  consideration  of  the  case, 
we  are  c<»ivinced  that  the  receiver  was  not 
liable  under  the  law.  The  Judgments  of  the 
District  Court  and  Court  of  Civil  Appeals 
are  therefore  reversed,  and  Judgment  is  here 
rendered  for  the  plaintiff  in  error. 

YANTIS,  J.,  absent 


WHITE  V.  WHITE.    (No.  285a) 
(Supreme  Court  of  Texas.    June  30,  l! 

1.  JuBY  «=»11(5)— Right  of  Tbiai.  bt  J 
United  States  CoNsriTirnoN. 

The  Constitution  of  the  United  State 

not  expressly  guarantee  the  right  of  trial 

ry  in  any  state  court  in  any  character  of  ■ 

[Kd.  Note.— For  other  caaea,  see  Jury, 

Dig.  {  23.] 

2.  iNBAm:  Pebbons  ^=>7  —  PaociKDin 

DETEBlaNK    INSANITT— "IKSAWITT." 

ProceedingB  to  determine  insanity  ar 
dvil,  not  a  criminal  nature,  for  "insanl 
not  a  crime;  in  contradistinction,  it  is  a  d 

[Ed.  Note. — For  other  cases,  see  Insan 
sons.  Cent  Dig.  g  IS. 

For  other  definitions,  see  Words  and  PJ 
First  and  Second  Series,  Insane.] 

3.  JuBT  «=»11(6)— Seventh  Aicehdmbn- 
PLICATION  TO  State. 

Const.  U.  S.  Amend.  7,  relates  only  to 
in  the  courts  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Jury, 
Dig.  §  23.] 

4.  CoNBTrnjTioNAx,  Law  $=>313  —  Dtn 

CESS— JXTBT  TaiAI,. 
CJonst.  U.  S.  Amend.  14,  is  not  nece 
violated  by  an  act  substituting  a  commissi 
a  jory  in  determining  sanity,  provided  sa< 
visions  are  in  accord  with  the  due  course 
of  the  land. 

[Ed.  Note. — For  other  cases,  see  Constil 
al  Lew,  Cent  Dig.  (  933.] 

5.  Insane  Pbrsonb  «=»18— Juby  «=»!( 
QuismoN  —  Constitution  —  "Tbl 

JORT." 

There  being  under  statute  a  li^t  t 
trial  in  Innacy  proceedings  at  date  of  the 
titm  of  Const  art  1,  |g  15,  19,  and  29,  pre 
that  "right  of  trial  by  jury  shall  remain 
late,"  etc.  Acts  33d  Leg.  c.  163,  amendin 
St  1911,  arts.  107-166,  substitutmg  a  c< 
sion  for  a  jnry  in  snch  proceeding,  is  inval 
a  trial  by  jury  means  something  more  I 
hearing  before  such  a  commission,  and  1 
cases  it  means  a  due  and  orderly  trial  bef< 
statutory  number  of  men,  jiropeily  qualif 
such  jury  service,  impartial,  residing 
the  jurisdiction  of  the  court,  drawn  and  s 
according  to  statute,  duly  impaneled  und 
direction  of  a  court  of  competent  jnrisii 
and  sworn  to  render  an  impartial  verdict  i 
ing  to  the  law  and  the  evidence,  the  heai 
be  in  the  presence  and  under  the  supervii 
a  court  duly  authorized  and  empowered  1 
on  the  evidence,  and,  except  in  courts  < 
tices  of  the  peace,  to  charge  on  the  law 
case,  and  to  set  aside  the  verdict  if,  in  thi 
ion  of  the  court,  it  is  contrary  to  the  la 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Insan 
sons.  Cent  Dig.  f  27;  Jury,  Cent  Dig. 
16,  27%. 

For  other  definitions,  see  Words  and  Pi 
First  and  Second  Series,  Trial  by  Jury.] 

6.  Evidence  9=s€3— Pbesuicption  of  S. 

Failure  of  respondent  in  lunacy  proc< 
to  deny  in  habeas  corpus  proceeding  brou 
her  that  she  is  a  lunatic  was  of  no  conseq 
the  presumption  of  law  being  that  she  ^ 
sound  mind. 

[Ed.  Note.— For  other  cases,  see  Ev 
Cent  Dig.  $  83.] 

Error  to  Court  of  Civil  Appeals  <rf  I 
Supreme  Judicial  District 
Habeas  corpus  by  LllUe  White  against 


^=>For  otiier  cases  see  same  topic  and  KEY-NUMBER  In  all  Kejr-Numbersd  Dlsnts  and  Indezei 
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White  and  otb«n.  Judgment  ot  the  Court  of 
aril  Appeals  (183  S.  W.  S88)  modified  the 
lower  court's  order  denying  relief,  and  3.  A. 
White  brings  error.    Modified  and  affirmed. 

T.  A.  Falvey,  O.  W.  Croom,  Waters  Davis, 
J.  M.  Goggan,  and  Breedlove  Smith,  all  of 
El  Paao,  for  plaintiff  In  error.  Hudspeth  & 
Dale,  of  ia  Paso,  for  defendant  In  error. 

HAWKINS,  J.  Is  the  lunacy  statute  which 
wag  enacted  by  the  Thirty-Third  Legislature 
(Acts  1913,  c.  163,  pp.  841-347)  amending 
diapter  1,  tit.  10,  R.  S.  1911,  unconstitution* 
al?  That  Is  the  main  question  In  this 
habeas  corpus  proceeding,  la  which  the  dis- 
trict court  of  El  Paso  county,  Thirty-Fourth 
judicial  district,  ai>beld  said  act  as  valid, 
but  In  whl(di  oar  Court  of  Civil  Appeals  for 
the  Eighth  Supreme  Judicial  District  declar- 
ed It  void.    183S.  W.368. 

Under  the  provisions  of  said  act,  and  upon 
the  unanimous  report  of  "six  commissioners," 
all  of  whom  were  physicians,  and  without  a 
trial  befwe  a  court  or  a  commc»j-law  or  a 
statutory  jury,  defendant  in  error,  Mrs.  LllUe 
White,  wife  of  plaintiff  In  error,  was  ad- 
judged by  the  county  judge  of  El  Paso  county 
to  be  a  lunatic;  the  Judgment  ordering  that 
she  be  conveyed  to  one  of  the  lunatic  asylums 
of  the  state  for  restraint  and  treatment. 
Thereafter,  under  an  approved  statutory  bond 
of  the  husband  and  bis  sureties,  it  was  or- 
dered that  she  be  delivered  "Into  the  care 
and  pustody  of  the  said  J.  A.  White  as  pro- 
vided by  law." 

Subsequently  her  attorney  filed  and  pre- 
sented to  said  district  court  her  petition  for 
a  writ  of  habeas  corpus,  alleging  that  she 
was  being  Illegally  restrained  of  her  liberty 
and  confined  by  the  sheriff,  the  constable, 
and  said  J.  A.  White,  by  virtue  of  proceed- 
logs  instituted  under  said  act.  In  said  county 
court,  and  before  the  county  judge  of  EI  Paso 
county,  and  that  said  act  Is  null  and  voldi 
in  that  it  is  "violative  of  the  provisions  of  the 
Constitution  of  the  United  States  prohibiting 
the  taking  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  violative  of  the 
provisions  of  the  ConstitutioD  of  the  state  at 
Texas  guaranteeing  to  your  petitioner  that 
her  liberty  shall  not  be  taken  from  her  with- 
out due  process  of  law,  and  guaranteeing 
to  her  the  right  of  trial  by  Jury,  as  con- 
templated by  the  framers  of  the  Constitu- 
tion." 

The  writ  issued.  J.  A.  White  answered, 
stating.  In  snbstance,  that  pursuant  to  said 
proceedings  in  lunacy  and  bond,  relator,  his 
wife,  was  then  In  his  custody  "under  rea-. 
sooable  restraint  for  the  purpose  of  having 
ber  cared  for  and  treated  for  her  mental  dis- 
order and  restrain  her  from  committing  In- 
jury to  herself  or  others,"  and  that  "she  is 
In  fact  of  unsound  mind,  and  liable,  if  not 
restrained,  to  do  herself  and  others  great 
tojury." 

The  record  sets  out  no  answer  by  the  sher- 
iff or  constaUe;  however,  the  order  denying 


the  writ  recttea  that  they  and  J.  A.  White 
made  due  return  of  said  writ,  and,  as  the 
oplnltm  of  the  Court  of  Civil  Appeals  states: 
"It  was  developed  on  the  habeas  corpus  hear- 
ing that  appellant  was  being  guarded  oy  depu- 
ties from  Constable  Montoya'a  office,  Montoya 
having  answered  that  he  held  appellant  by  virtue 
of  a  warrant  for  her  arrest  issued  out  of  the 
justice  court  of  said  county." 

Upon  the  hearing  relator  was  remanded  to 
the  custody  of  her  husband;  whereupon  she 
appealed  to  said  Court  of  Civil  Appeals. 
Therein  her  attorneys  tasisted  that  said  act 
is  unconstitutional  for  the  reasons  above 
mentioned,  and  because  it  attempts  to  confer 
Judicial  power  upon  said  commissioners,  and 
that  therefore  appellant  should  be  set  at  lib- 
erty. J.  A.  White  there  contended:  First, 
that  sold  act  Is  valid ;  and,  second,  that  even 
if  It  is  unconstitutional,  it  was  the  duty  of  the 
district  court  to  affirm  the  Judgment  which 
declared  respondent  to  be  a  lunatic,  "as  It 
appeared  from  the  respondent's  answer  to  the 
writ  of  habeas  corpus  (which  was  not  contro- 
verted or  impeached)  that  the  applicant  was 
insane,  needed  restraint,  and  was  being  re- 
strained and  cared  for  by  her  husband  for 
the  protection  of  herself  and  the  publla" 

That  court  held.  In  substance:  (1)  That,  In 
their  relatioa  to  Jury  trials,  the  Sixth,  Sev- 
enth, and  Fourteenth  Amendments  are  In- 
applicable; (2)  that  the  "Judicial  power"  of 
the  state  Is  not  lodged  in  the  "commission" 
prescribed  by  said  act  In  such  manner  or 
extent  as  to  render  the  statutory  proceedings 
Invalid  as  not  affording  "due  process  of  law" 
or  "due  course  of  the  law  of  the  land" ;  and 
(3)  that  the  notice  prescribed  by  said  act  was 
sufficient,  but  that  said  act  denied  the  right 
of  "trial  by  Jury"  guaranteed  by  section  15, 
art.  1,  of  onr  state  Constitution,  that  right 
having  previously  existed.  However,  holding 
that  a  proper  affldai^t  charging  defendant  in 
error  with  insanity  had  been  filed,  that  court 
so  modified  the  judgment  below  as  to  reoiand 
her  to  the  sheriff  of  the  county  of  her  resi- 
dence for  a  reasonable  time,  for  proceedings 
under  the  old  law,  and,  as  so  modified,  af- 
firmed it.  A  motion  for  a  rehearing  was  over- 
ruled, and  the  husband  appealed  to  this  court. 

The  case  presents  here  no  Issue  as  to  the 
regularity  of  the  proceedings  If  the  statute 
is  valid.  The  questions  for  onr  decision  are 
these:  (1)  Is  the  act  valid?  (2)  If  the  act  be 
held  void,  what  is  the  proper  disposition  to 
be  made  of  Mrs.  Llllle  White? 

The  articles  of  the  Revised  Statutes  which 
the  act  purports  to  amend  relate  to  lunatic 
asylums  and  other  asylums,  and  provide  for 
restraint  and  care  of  Insane  persons,  eta  The 
following  presents  the  most  material  features 
of  said  amendatory  act,  some  of  its  provisions 
being  omitted: 

Under  the  head  of  "Judicial  Proceedings 
In  Cases  of  Lunacy"  It  provides.  In  substance: 

Article  150:  For  the  institution  of  such  pro- 
ceedings by  filing  an  affidavit  "with  any  county 
judge"  or  "before  any  justice  of  the  peace" 
charging  that  the  person  therein  named  ia  "a 
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lonatici"  or  i>  '^on  compos  mentis,"  and  that 
the  welfare  of  such  person  or  of  others  requires 
that  such  person  be  placed  under  restraint  or 
treatment,  or  that  such  person  is  "a  convict 
confined  in  the  state  penitentiary,"  such  affidavit, 
if  mnde  before  a  justice  of  the  peace,  to  be 
transmitted  to  the  county  judge,  and  for  issu- 
ance of  a  writ  for  the  apprehension  of  such 
person,  returnable  to  the  county  judge,  and  for 
docketing  the  affidavit  on  the  probate  docket  as 
an  ex  parte  proceeding,  naming  such  person  as 
respondent. 

Article  161:  EV>r  the  style  and  address  of  the 
writ,  and  for  service  thereof  by  reading  it  to 
the  person  named  therein  and  by  delivering  a 
copy  thereof  to  such  person,  and  also  for  taking 
him  into  custody,  and  for  having  him  at  such 
times  and  places  as  may  be  directed  by  the  com- 
mission provided  for,  unless  some  other  person 
shall,  by  bond,  undertake  his  care  and  restraint 
and  his  appearance  throughout  such  proceedings, 
etc. 

Article  152:  For  appointment  by  the  county 
judge  of  "a  commission  to  be  composed  of  six 
persons  *  •  •  which  •  *  •  shall  inves- 
tigate and  determine  the  allegations  in  said  affi- 
davit," to  be  composed  in  whole  or  in  part  of 
physicians,  in  a  stated  ratio  to  the  population 
of  the  county,  except  that  "in  any  county  as 
many  of  said  six  commissioners  shall  be  physi- 
cians as  may  be  possible  for  the  county  judge  to 
obtain  thereon,  regardless  of  population." 

Article  163:  For  administration  to  sudi  com- 
missioners of  an  oath  to  make  due  investigation 
into  the  allegations  contained  in  said  affidavit 
and  a  true  report  thereof. 

Artide  154:  For  orgajiization  of  such  com- 
mission by  election,  by  its  members,  of  one  of 
them  as  chairman,  whereupon  they  shall  "pro- 
ceed to  enter  upon  an  investigation  of  the  alle- 
gations of  said  affidavit,"  a  majority  to  fix 
"places  and  times  of  hearing  any  evidence  they 
or  either  of  them  or  their  counsel,  may  desire 
thereon,"  and  for  issuance  of  process  for  wit- 
nesses. 

Article  155:  That  the  county  attorney  shall 
appear  and  represent  the  affiant;  that  the  re- 
spondent shall  also  be  entitled  to  counsel,  and 
if  the  respondent  has  no  counsel,  the  county 
judge  shall  appoint  counsel  for  him;  and  that 
the  commission  shall  notify  such  counsel  of  all 
times  and  places  fixed  for  the  hearing  of  tea-' 
timony.  • 

Article  166:  That  "said  commission  need  not 
remain  together  at  any  time,  but  a  majority 
of  same  must  be  present  at  the  hearing  of  any 
testimony,  *  •  •  tut  each  member  of  said 
commission  shaU  personally  examine  the  re- 
spondent"; that  each  commissioner  shall  Iiave 
power  to  administer  oaths,  compel  attendance 
of  witnesses  and  punish  for  contemj^t,  for  pun- 
ishment of  false  swearing  or  perjury  before 
said  commissioners  or  either  of  them,  and  that 
said  commission  "shall  conclude  its  investiga- 
tion within  ten  days  from  its  organization,  and, 
upon  finishing  its  investigation  as  determined  by 
a  majority  thereof,  shall  file  with  the  county 
clerk  a  report  of  its  findings,  which  report 
shall  be  read  by  the  county  judge  to  the  respond- 
ent in  the  presence  of  a  majority  of  said  com- 
mission, and  which  report  shall  state  (a)  wheth- 
er or  not  the  respondent  is  of  unsound  mind, 
and  (b)  if  the  respondent  is  of  unsound  mind 
whether  or  not  he  should  be  placed  under  treat- 
ment for  such  mental  condition,  and  (c)  if  he 
is  of  unsound  mind,  whether  or  not  he  should 
be  placed  under  restraint ;  and  if  the  findings  of 
the  commission,  or  a  majority  thereof,  are  as 
to  the  preceding  matters  In  the  negative,  noth- 
ing further  in  the  report  shall  be  made;  but  if 
the  first  and  either  one  of  the  second  and  third 
matters  are  in  the  affirmative,  by  said  commis- 
sioners or  a  majority  thereof,  then  the  report 
shall  further  show  (d)  the  age  and  nativity  of 
the  tespondent;  and  (e)  a  general  summary  of 


the  nature,  extent  and  daratloa  of  audi  per- 
son's mental  iinsoundness  and  (f)  whether  or 
not  insanity  is  hereditary  in  his  family,  and 
(g)  whether  or  not  the  respondent  is  possessed 
of  any  estate  exempt  from  forced  sale,  and  if 
so,  of  what  it  consists,  and  its  estimated  value, 
and  if  the  report  shows  that  the  respondent  is 
possessed  of  no  estate  exempt  from  forced  sale, 
it  shall  further  show  what  persons  there  are, 
if  any,  who  are  liable  for  his  support;  and  aoch 
report  shall  contain  (h)  such  further  observa- 
tions as  a  majority  of  the  commission  may  deem 
pertinent" 

Article  169:  Tliat  "if  subdivisions  a,  b,  and  c 
of  such  report  be  concurred  in  by  a  majority 
of  said  commission,  judgment  shall  thereupon  be 
pronounced  by  the  county  judge  in  the  pres- 
ence of  the  respondent,  as  follows:  If  the  ma- 
jority report  shows  that  the  respondent  is  not 
of  unsound  mind,  or  that  he  is  of  unsound  mind 
but  that  it  is  not  necessary  that  be  he  placed 
under  treatment  or  restraint,  the  county  judge 
shall  pronounce  judgment  that  the  respondent  be 
discharged.  If  subdivisions  a,  b  and  c  of  said 
report  be  concurred  in  by  a  majority  of  said 
commission  and  such  report  shows  that  tlie  te- 
spondent is  of  unsound  mind  and  that  he  shoold 
be  placed  under  treatment  or  restraint,  judg- 
ment shall  be  pronounced,  in  the  presence  of  re- 
spondent, adjudging  the  respondent  to  be  a  luna- 
tic and  ordering  him  to  be  conveyed  to  one  of 
the  lunatic  asylums  of  the  state  for  restraint 
and  treatment  If  three  of  said  commission- 
ers report  one  way  on  subdivisions  a,  b  and  c, 
and  three  report  the  other  way,  the  ooonty 
judge  sliall  pronounce  judgment  in  the  presence 
of  respondent  that  the  rei^mndent  be  discharg- 
ed. Whatever  judgment  (that)  is  pronounced 
shall  be  entered  by  the  comity  judge  on  the 
docket   In    such    proceeding." 

Article  100:  miat  "if  the  report  of  a  major- 
ity of  said  commissioners  shows  that  the  re- 
spondent ia  possessed  of  an  estate  exempt  from 
forced  sale,  or  that  some  person  is  legally  lia- 
ble for  his  support  the  county  attorney  shall  at 
any  time  thereafter,  np<Hi  the  request  of  the 
superintendent  of  any  lunatic  asylum  of  the 
state,  cite  the  guardian  of  the  estate  of  such 
lunatic,  or  other  person  liable  for  his  support 
to  appear  at  some  regular  term  of  a  court  of  the 
county  of  such  adjudication  having  jurisdiction 
of  the  amount  involved,  then  and  there  to  show 
cause  why  the  State  should  not  have  judgment 
for  the  amount  due  it  for  the  support  and  main- 
tenance of  such  lunatic;  and  if  sufficient  cause 
be  not  shown,  judgment  may  be  entered  against 
such  guardian  or  person  so  cited  for  the 
amount  found  to  be  due  the  state,  which  judg- 
ment may  be  enforced  as  in  other  cases.  The 
state  in  such  cases  shall  in  no  instance  re- 
cover more  than  five  dollars  per  weelc  for  the 
support  and  maintenance  of  any  lunatic,  and 
the  certificate  of  the  superintendent  of  the  luna- 
tic asylum  as  to  the  amount  due  the  state  shall 
be  sufficient  evidence  to  authorise  the  court  to 
render  judgment" 

Artide  161:  For  conveyance  of  the  respond- 
ent to  some  specified  lunatic  asylum  of  the 
state,  or  for  his  care  and  treatment  by  some 
other  person  under  bond  and  for  setting  aside 
the  judgment  of  lunacy  when  auch  lunatic  is  dis- 
charged from  the  asylum  as  cured. 

Article  163:  For  fees  in  stated  amounts  to  be 
allowed  by  the  commissioners'  court  of  county 
derk,  sheriff  or  constable,  county  attorney, 
counsd  appointed  for  respondent,  of  each  "com- 
missioner,"  of  the  person  conveying  the  luna- 
tic to  the  asylum,  and  of  the  guards  and  fe- 
male attendant  if  any,  "provided  that  such  fees 
shall  not  be  allowed  except  to  the  commissioners, 
unless  the  respondent  has  been  adjudged  in- 
sane." 

Artide  164:  That  the  amount  of  said  fees  be 
rdmbursed  to  the  county  out  of  the  estate  of 
the  respondeat  when  the  ttport  at  the  commis- 
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lioneta  shows  that  he  la  po8B«aac<l  of  an  eatate 
exempt  from  forced  sale,  or  by  the  person  lia- 
ble for  the  snpport  of  the  respondent,  and  that 
"if  same  be  not  reimbnrsed  to  the  county,  then 
the  county  attorney  shall  cite  the  guardian  of 
the  estate  of  such  lunatic,  or  other  person  lia- 
ble for  his  support,  to  appear  at  some  regular 
term  of  a  court  of  the  county  of  such  jurisdic- 
tion, having  jurisdiction  of  the  amount  involT- 
ed,  then  and  there  to  show  cause  why  the  coun- 
ty should  not  have  judgment  for  the  amount  of 
fees  paid  by  the  county  in  such  lunacy  pro- 
ceeding; and  if  sufficient  cause  be  not  shown, 
lodgment  may  be  entered  against  such  estate 
Of  other  person  so  cited,  for  the  amount  ot 
toch  fee*  so  paid  out  by  the  county,  which 
judgment  may  be  enforced  as  in  other  cases." 

In  addition  to  the  effects  of  the  adjudica- 
tion that  tbe  respondent  is  insane,  relating  to 
payment  of  fees,  snpport,  etc.,  and  by  force 
of  other  and  pre-existing  statutes,  under  a 
valid  judgment  declaring  a  person  insane,  a 
guardian  may  be  appelated  to  talte  charge  of 
his  estate,  both  real  and  personal,  and,  for 
certain  purposes  and  under  proper  proceed- 
ings and  orders  of  court,  to  sell  all  such  prop- 
erty. A  receiver  of  such  property  may  be 
appointed.  So  long  ts  such  Judgment  re- 
mains In  force,  the  person  thereby  declared 
insane  cannot  make  legal  disposition  of  his 
property.  R.  S.  tit.  64;  also  article  3609.  A 
lunatic  may  not  vote.  Const  Tex.  art.  6, 
§  1.  Nor  Is  this  list  of  consequences  com- 
plete. The  act  should  be  upheld  by  the 
courts  unless  It  Is  clearly  unconstitutional. 

It  Is  contended  here,  in  behalf  of  defend- 
ant In  error,  that  the  act  Is  repugnant  to  the 
Sixth,  Seventb,  and  Fourteenth  Amendments 
of  the  Constitntion  of  the  United  States  In 
that  it  denies  the  right  of  trial  by  Jury. 

[1]  The  Constitution  of  the  United  States 
does  not  expressly  guarantee  the  right  of 
trial  by  jury  in  any  state  court  in  any  char- 
"acter  of  casa 

The  Sixth  Amendment  is  not  applicable  to 
this  case,  becnnse  It  relates  to  (a)  only 
criminal  prosecutions  (b)  in  courts  of  the 
United  States.  Brown  v.  New  Jersey,  175 
C.  8.  174,  20  Sup.  a.  77,  44  li.  Ed.  119;  West 
T.  Louisiana,  194  U.  S.  258,  24  Sup.  Ct  660, 
48  U  Ed.  966. 

[2]  Proceedings  under  said  act  of  1913  are 
of  a  civil,  and  not  of  a  criminal,  nature. 
Insanity  is  not  a  crime ;  In  contradistinction 
it  is  a  disease.  Defendant  In  error  was  not 
rbbiged  with  any  violation  of  law.  Legate 
V.  Legate,  87  Tex.  248,  28  S.  W.  281 ;  Ex 
parte  Singleton,  72  Tex.  Cr.  R.  122,  161  S.  W. 
123;  In  re  Crosswell,  28  R.  I.  137,  66  AtL 
55,  13  Ann.  Cas.  874.  la  the  Legate  Case  it 
was  said: 

"It  is  the  cause  of  restraint  which  determines 
whether  the  proceeding  to  remove  the  restraint 
be  a  criminal  or  a  civil  case." 

Likewise  It  is  the  nature  of  the  complaint 
whidi  determines  whether  the  action  is  a  dv- 
a  or  a  criminal  action. 

[3]  The  Seventb  Amendment  "relates  only 
to  trials  In  tbe  courts  of  the  United  States." 
Walker  v.  Sauvlnet,  92  U.  S.  90,  23  L.  Ed. 
678;    Edwards  ▼.  Elliott,  21  WaU.  667,  22 


L.  Ed.  487;  Pearson  v.  Tewdall,  95  U.  S.  294, 
24  L.  Ed.  436;  Ohio  v.  Dolllson,  194  U.  S. 
447,  24  Sup.  Ct.  708,  48  L.  Ed.  10^ ;  Bolln 
V.  Nebraska,  179  U.  S.  83,  20  Sup.  Ct  287,  44 
U  Ed.  382. 

[4]  The  Fourteenth  Amendment  is  not  di- 
rectly contravened  by  the  provisions  of  the 
act  which  substitute  a  "commission"  for  a 
Jury,  nor  do  those  provisions  at  all  infringe 
upon  it  if  they  are  in  accord  with  the  due 
course  of  the  law  of  the  land. 

"A  trial  by  jary  in  suits  at  common  law 
pending  in  the  state  courts  is  not  therefore,  a 
privilege  or  immunity  of  national  citizenship, 
wliich  the  states  are  forbidden  by  the  Four- 
teenth Amendment  to  abridge.  A  state  cannot 
deprive  a  person  of  his  property  without  due 
process  of  law;  but  this  does  not  necessarily 
imply  that  all  trials  in  the  state  courts  affect- 
ing the  property  of  persons  must  be  by  jury. 
This  requirement  of  the  Constitution  is  met  if 
the  trial  is  had  according  to  the  settled  course  of 
judicial  proceedings."  Murray's  I^essee  v.  Ho- 
boken  Ia  &  L  Co.,  18  How.  280,  15  L.  Ed.  372. 

Due  process  of  law  is  process  according  to 
the  law  of  the  land.  This  process  In  the 
states  is  regulated  by  the  law  of  the  state. 
See,  also,  Hurtado  v.  California,  110  V.  8. 
510,  4  Sup.  Ct  111,  292,  28  U  Ed.  232;  Bolln 
v.  Nebraska,  175  U.  S.  83,  20  Sup.  Ct  287, 
44  U  Ed.  382. 

[S]  The  validity  of  said  act  is  assailed  up- 
on the  additional  grounds  that  it  contravenes  ^ 
the  following  provisions  of  the  Constitution 
of  Texas: 

"The  right  of  trial  by  jury  shall  remain  in- 
violate. The  Legislature  shall  pass  such  laws 
as  may  be  needed  to  regulate  the  same,  and  to 
maintain  its  purity  and  efficiency."  Bill  of 
Rights,  art  1,  §  15. 

"No  dtizem  of  this  state  shall  be  deprived  of 
life,  liberty,  property,  •  »  •  except  by  the 
due  course  of  the  law  of  the  land."  Id.  art.  1, 
§  19. 

"To  gnard  against  transgressions  of  tlie  high 
powers  herein  delegated,  we  declare  that  every- 
thing in  this  'Bill  of  Rights'  is  excepted  out  of 
the  general  powers  of  government,  and  shall 
forever  remain  inviolate,  and  all  laws  contrary 
thereto,  or  to  the  following  provisions,  shall  be 
void."    Id.  art  1,  §  29. 

Under  the  quoted  provisions  of  our  Bill  of 
Rights  it  is  contended  in  belialf  of  the  de- 
fendant in  error  that  she  was  entitled  to, 
but  was  denied,  trial  by  Jury.  We  sustain 
that  contention.  The  right  to  a  Jury  trial 
was  not  waived,  but  was  asserted  season- 
ably. 

A  trial  by  Jury  means  something  more 
than  a  bearing  before  a  commission  such  as 
that  prescribed  by  said  act  With  us  in 
ci^'il  cases  it  means  a  due  and  orderly  trial 
before  the  statutory  number  of  men,  proper- 
ly qualified  for  such  Jury  service,  impar- 
tial, residing  within  the  Jurisdiction  of  the 
court,  drawn  and  selected  according  to  stat- 
ute, duly  Impaneled  under  the  direction  of  a 
court  of  competent  jurisdiction,  and  sworn  to 
render  an  impartial  verdict  according  to  the 
law  and  the  evidence,  the  hearing  to  be  in 
the  presence  and  under  the  supervision  of  a 
court  dnly  authorized  and  empowered  to  rale 
on  the  evidence,  and,  except  in  courts  of 
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justices  of  the  peace,  to  charge  on  the  law  of 
the  case,  and  to  set  aside  the  verdict  If,  In 
the  opinion  of  the  court,  it  Is  contrary  to 
the  law  and  the  evidence.  Capital  Traction 
Co.  V.  Hof,  174  U.  S.  13,  19  ^up.  Ct  580,  43 
L.  Bd.  873,  dtlng  Opinion  of  Justices,  41  N. 
H.  550;  240yc.  98. 

A  duly  constituted  jury  Is  an  "integral 
part  of  the  court."  Mascall  t.  Oom'ni,  122  IlL 
623,  14  N.  E.  47,  24  Cyc.  98.  Obviously  the 
commission  Is  not  a  jnry.  The  statute  does 
not  so  designate  It.  Tlie  manner  of  its  selec- 
tion and  Its  composition  are  essentially  dif- 
ferent from  that  of  a  jury,  under  other  stat- 
utes, for  the  trial  of  other  civil  cases.  The 
judge  of  the  court  does  not  rule  upon  the 
admissibility  of  the  evidence,  and,  it  seems, 
need  not  be  present  while  it  is  being  adduc- 
ed. No  one  commissioner  need  hear  all  the 
evidence.  Many  of  the  functions  of  the  com- 
mission are  widely  different  from  those  of  a 
Jury.  The  findings  of  the  commission  are 
final,  and  are  conclusive  of  the  Issue  as  to 
the  sanity  of  the  respondent.  They  may  not 
he  set  aside  by  the  court  or  judge.  More- 
over, upon  the  findings  of  the  commission,  a 
Jtidgment  of  a  stated  character  must  be  en- 
tered ;  and  from  such  Judgment  the  respond- 
ent can  in  no  event  appeal,  and  consequently 
cannot  have  a  Jury  trial  in  the  district  court 
Oockrlll  V.  Cox,  66  Tex.  669.  The  right  to 
trial  by  jury  is  one  which  from  time  Im- 
memorial has  been  distinctly  recognized  In 
the  jurisprudence  of  many  nations.  As  it 
exists  with  us,  It  is  traced  through  Magna 
Charta.  Blackstone's  Com.;  Proffatt's  Jury 
T.  S  24;  24  Cyc  101.  Ever  since  that  pre-ex- 
Istent  right  was  enshrined,  In  substance,  in 
that  bulwark  of  human  liberty,  It  has  held  a 
sacred  place  in  English  and  American  his- 
tory, and  has  been  embodied.  In  one  or  anoth- 
er form,  in  the  organic  law  of  every  Ameri- 
can state;  yet  In  certain  respects  Its  precise 
scope  and  effect,  as  worked  out  and  declared 
by  the  courts  of  various  states,  Ms  been  far 
from  uniform,  and  especially  Is  that  true  In 
its  relation  and  application  to  persons  of  un- 
sound mind.  The  fundamental  and  settled 
principle  of  construction  relative  to  consti- 
tutional guaranties  of  the  right  of  trial  by 
Jury  have  been  succinctly  stated  thus: 

"The  provisions  of  the  state  GcmstitutioBS, 
however  worded,  are  uniformly  construed  as  not 
conferring  a  right  to  a  trial  by  jury  in  all 
classes  of  cases,  but  merely  as  guaranteeing  the 
continuance  of  the  right  unchanged  as  it  exist- 
ed either  at  common  law  or  by  statute  in  the 
particular  state  at  the  time  of  the  adoption  of 
the  Constitution.  In  cases  where  the  right 
existed  prior  to  the  Constitution,  it  cannot  be 
denied,  and  this  applies  to  cases  of  a  similar 
character  arising  under  statutes  enacted  subse- 
quently to  the  adoption  of  the  Constitution." 
24  Cyc.  pp.  101,  102,  and  cases  dted. 

Under  said  provisions  of  our  state  Con- 
stltutlDn,  and  especially  under  the  provision 
that  "the  ri^t  of  trial  by  jury  shall  remain 
inviolate,"  which  language  has  formed  a 
part  of  every  Constitution  of  this  state  and 
of  the  Constitution  of  thia  r^Mibllc  of  Texas 


as  well,  and  of  many  Constitutions  of  our 
sister  states,  with  a  weil-establlshed  import 
and  meaning,  the  defendant  in  error  clearly 
was  entitled  to  a  trial  by  jury,  in  the  full 
constitutional  sense,  if  that  practice  pre- 
vailed In  this  state,  according  to  then  exist- 
ing laws,  at  the  time  of  the  adoption  of  said 
provisions  as  portions  of  oar  present  state 
Constitution  of  1876. 

In  Cockrill  T.  Cox,  supra,  the  rule  was 
stated  thus  by  this  court  tbroosb  Mr.  Jus- 
tice Robertson: 

"A  provision  {unserving  the  ri^ht  of  trial  by 
jury,  expressed  in  subBtantially  the  same  lan- 
guage, it  is  said,  Is  to  be  found  in  all  the  state 
Constitutions,  and  it  has  been  uniformly  con- 
strued to  perpetuate  the  right  in  the  cases  in 
which  it  exists,  und«r  the  laws  in  force  and 
practice  prevailing  at  the  date  of  the  ad^tion 
of  the  particular  Constituti<Hi.  Cooley,  Const. 
Urn.  606." 

See,  also,  Taylor  v.  Boyd,  03  Tex.  541; 
Hallway  v.  Morris,  68  Tex.  49,  3  S,  W.  457; 
ToUe  T.  ToUe,  101  Tex.  33,  104  S.  W.  1049; 
Davis  T.  Davis,  34  Tex.  24;  Loving  v.  Hazel- 
wood  (Civ.  App.)  184  S.  W.  355;  Plttman  v. 
Byars,  61  Tex.  Civ.  App.  83,  112  S.  W.  102; 
Sporza  V.  Bank,  192  N.  Y.  8,  84  N.  B.  406; 
State  T.  Holtcamp,  235  Mo.  232,  138  S.  W. 
521;  Elks  In  v.  Co.  v.  Jones  (Mo.)  187  S.  W. 
74;  Ex  parte  Dagley,  35  OkL  180,  128  Paa 
699,  44  I/.  B.  A.  (N.  S.)  380;  Tabor  t.  Cook, 
15  Mich.  322.  and  cases  dted;  In  re  Moore, 
72  Cal.  838,  13  Pac.  880;  81  Omt  Dig.  cl 
183,  i  16k  and  cases  dted. 

Under  the  law  of  this  state  and  the  prac- 
tice as  they  existed  when  the  above-quoted 
provisions  were  unbodied  In  and  adopted  as 
portions  of  oar  present  state  Gonatltntton, 
one  charged  with  insanity  was,  it  seems  cer- 
tain, entitled  to  and  was  given  a  trial  by 
Jury.  At  common  law  trial  upon  a  diarge  of 
Insanity  was  before  a  jury.  Buswell  on  In- 
sanity, p.  35;  2  Maddock's  Ghaa  728.  See 
Shumway  v.  Shomway,  2  Vt.  341,  and  How- 
ard V.  Howard,  87  Ky.  616,  9  S.  W.  411,  1  U 
R.  A.  610,  wherein  that  procedare  is  ex- 
plained. 

"The  common  law  of  England  (so  far  as 
It  is  not  Inconsistent  with  the  Oonstltutloa 
or  the  Acts  of  Congress  now  in  force)"  was 
adopted  by  the  Ccnigress  of  the  republic  of 
Texas  by  act  of  January  20,  1840,  aiMi  lias 
been  in  force  In  this  state  ever  since.  Laws 
1840,  p.  1;  2  Gam.  Laws,  177;  Grigsby  v. 
Relb,  106  Tex.  600,  153  8.  W.  1124^  U  &.  A. 
1015E,  1,  Ann.  Cas.  19150,  lOU. 

The  act  of  the  Congress  of  the  republic  af 
Texas  approved  December  20,  1836,  "organiz- 
ing the  inferior  courts,"  etc.,  authorized  the 
Chief  Justice  of  the  county  to  hold  a  pro- 
bate court  (section  25),  and  to  appoint  "guard- 
tans  to  minors,  idiots,  and  lunatics"  (section 
24),  and  provided  for  appeals  from  all  de- 
dslons  or  orders  of  the  probate  court  to 
the  district  court  (section  26),  and  declared 
that  "the  common  law  of  England,  as  now 
practiced  and  understood,  shall,  in  Its  ap- 
pUcatiiMi  to  joxissand  to  evldemoe,  be  Ait- 
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lowed  and  practiced  by  the  conrts  of  this  re- 
inibUc,'-  80  far  as  the  same  may  not  be  in- 
consistent i7tth  this'  act,  or  any  other  law 
passed  by  this  Congress"  (section  41).  Acts 
1836,  K».  183-157;  1  Gam.  Laws,  1213-1217. 

The  act  of  December  22, 1836,  "eBtabllshlng 
Uie  Jurisdiction  and  powers  of  the  district 
wmrts,"  provided  for  the  drawjng  of  Juries 
ther^n.  liaws  1836,  p.  207;  1  Oam.  Laws, 
267.  It  may  be  presumed  that  it  was  con- 
templated that  they  would  be  called  to  act  In 
cases  as  at  common  law. 

The  act  of  February  5,  1840,  "regulating 
the  duties  of  probate  courts,"  etc.,  antbcclEed 
those  coorts  "to  appoint  goardlans  for 
Idiots,  lunatics,  and  persons  non  compos 
mentis,  on  fall  proof  (see  section  64),  and 
i^eTed  goardlans  of  the  necessity  for  giv- 
ing bond  on  appeal  (section  68).  Acts  1840, 
pp.  128,  129;  2  Gam.  Laws,  302-303.  That 
status  seems  to  have  existed  down  to  the 
passage  of  the  act  of  March  20,  184S,  which 
spedflcally  directed  the  Chief  Justice  of  the 
county  to  "cause  twelve  competent  Jurors  of 
the  county  to  be  summoned,  who  shall  be 
sworn  to  Inquire  and  a  true  verdict  rendei*, 
whether  sach  person  Is  of  sound  mind  or 
not."  Acts  1848,  c.  159;  3  Gam.  Laws,  295. 
The  same  provision,  substantially,  was  Incor- 
porated into  section  8  of  Act  Feb.  5,  1858,  c. 
93,  as  follows: 

"If  information  In  writing  be  given  to  any 
chief  justice  of  a  county,  that  any  person  in 
his  county  is  an  idiot,  or  lunatic,  or  non  compos 
mentis,  and  that  the  welfare  of  hims^  or  of  oth- 
ers, requires  that  he  be  placed  under  restraint, 
and  said  chief  justice  shall  believe  such  infonna- 
tion  to  be  tme,  he  shall  order  such  person  to  be 
bronght  before  him,  and  twelve  competent  jurors 
of  the  county  to  be  summoned,  who  shall  be 
sworn  to  inquire  and  a  true  verdict  render, 
whether  such  i^rson  is  of  sound  mind  or  not; 
whereupon,  the  matter  shall  be  tried,  and  if 
the  pury  shall  return  a  verdict  that  the  per- 
■on  IS  not  of  sound  mind,  and  that  he  should 
be  placed  under  restraint,  the  same  shall  be  re- 
corded, and  the  chief  justice  shall  thereupon 
order  him  to  be  sent  to  the  lunatic  asylum,"  un- 
less bond  be  given,  etc.    4  Gam.  Laws,  989; 

Xo  change  as  to  Jury  was  made  by  the 
amendatory  acts  of  December  18,  1863  (5 
Gam.  Laws,  697),  and  November  13,  1871 
(Laws  1871  I2d  Bess.]  p.  24;  7  Gam.  Laws, 
26).  Thus  the  sltnatlon  stood,  it  seems,  on 
February  15,  1876,  when  the  people  ratified 
onr  present  Constitution,  and  as  portions 
thereof  Its  above-quoted  provisions. 

Shortly  afterward,  by  act  of  August  15, 
1876,  the  county  courts  having  been  reorgan- 
Iced,  the  Legislature  amended  the  above- 
quoted  portions  of  section  8  of  said  act  of 
1858  by  substituting  the  words  "county 
Judge"  for  the  words  "chief  Justice"  and  by 
maUng  some  unimportant  changes  in  phra- 
seology, but  retaining  the  requirement  that 
the  Issue  be  tried  by  "twelve  competent  Ju- 
rors." Acts  1876,  c.  95,  I  1;  8  Gam.  Laws, 
974.  In  connection  with  said  change  it  should 
be  remembered  that  our  then  recently  adopt- 
ed Oonstltutlon  provided  that  "the  county 
court  [s]  shall  haye  the  general  Jprladlctloo 
19eS.W.-33 


of  a  probate  court;  they  shall  probate  wills, 
appoint  guardians  of  minors,  idiots,  lunatics, 
persons  non  compos  mentis  and  common 
drunkards,  •  •  •  transact  all  business 
appertaining  to  estates  of  deceased  persons, 
minors,  idiots,  lunatics,  persons  non  compos 
mentis,  and  common  drunkards"  (article  5, 
f  16),  and  that  "a  Jury  in  the  county  court 
shall  consist  of  six  men"  (article  5,  f  17). 

Whatever  else  may  have  been  the  effect  ot 
that  legislative  action  retaining  at  "twelve" 
the  number  of  Jurors  in  such  cases,  it  em- 
phasizes the  here  now  lmp6rtBnt  fact  that 
under  the  pre-existing  laws  of  Texas  trials 
of  such  Insanity  cases  bad  been  by  Juries. 
By  the  Bevised  Statutes  of  1879  the  num- 
ber of  Jurors  in  sadi  cases  was  reduced  to 
six.  Artlde  108.  That  change  probably  was 
In  deference  to  said  section  17  of  article  5. 

XTpon  the  whole  carefnl  investigation  has 
led  OS  to  the  conclusions  that  the  foregoing 
reflects  the  status  of  our  laws  upon  the  sub- 
ject at  the  dates  mentioned,  and  that  at  the 
time  of  the  adoption  of  the  quoted  provisions 
of  our  present  Constitution,  as  portions  of 
that  Instrument,  persons  charged  with  in- 
sanity were  entitled  to  a  trial  by  Jury,  and 
consequently  substantially  the  same  pre-exist- 
ing right  of  trial  by  Jury  In  Insanity  cases 
is  peri>etaated  by  our  organic  law  and  now 
exists  in  this  state.  Whether  that  right 
goes  to  the  extent  of  placing  twelve  men  up- 
on the  Jury  or  is  fulfilled  by  a  Jury  of  only 
six  men  is  a  question  the  decision  of  which 
Is  not  material  to  the  disposition  of  this  ap- 
ical, inasmuch  as  the  act  here  under  con- 
sideration neither  provides  nor  allows  in  such 
cases  any  Jury  whatever.  To  practically  the 
same  effect,  regarding  the  above-mentioned 
early  laws  of  Texas,  was  the  decision  of  the 
Court  of  Civil  Appeals  In  this  case,  and  also 
the  decision  of  our  Court  of  Civil  Appeals 
for  the  Seventh  Supreme  Judicial  District  in 
Loving  V.  Hazelwood,  184  8.  W.  355,  now 
pending  In  this  court.    , 

Our  conclusion  as  to  the  effect  of  our  Con- 
stitution, under  the  stated  circumstances, 
finds  strong  support  in  the  decisions  of  vari- 
ous states. 

In  Shumway  v.  Shnmway,  2  Vt  339,  up- 
holding the  right  of  an  appeal  from  a  decree 
appointing  a  guardian  of  a  person  of  unsound 
mind,  it  was  said: 

"It  would  be  dangerous  in  the  extreme  to  give 
courts  of  probate  (which  can  have  no  jury)  final 
jurisdiction  of  causes  of  such  vast  importance 
as  it  respects  the  liberty  and  happiness  of  our 
citizens.  •  •  »  We  find  from  an  examination 
of  the  anthorities  that  the  inquisition  is  only 
presumptive  evidence  of  lunacy  or  insanity,  and 
that  a  traverse  of  it  is  a  right  by  law,  and  may 
be  sent  to  a  court  of  commmi  law  to  be  tried  by 
a  jury.    »    •    • 

"The  foregoing  principles  are  clearly  establish- 
ed in  Haddock^  Chancery,  pp.  729,  731,  737, 
738 ;  also  in  3  Atkins,  p.  184,  and  1  Vesay  Jun. 
456." 

In  Pennsylvania  it  was  declared: 
"No  man  can  be  deprived  of  his  liberty  with- 
out the  judgment  of  his  peers  and  it  matters  not 
to  the  law  whether  the  alleged  cause  of  deten- 
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tion  is  insanity  or  crime."    Com.  t.  ESrkbride, 
2  Brewst.  (Pa.)  419. 

In  an  action  to  cancel  a  de«d  for  mental 
Inoompetency  of  the  grantor,  It  was  beld  that, 
in  accordance  with  the  principles  and  prac- 
tice of  the  common  law,  the  Issue  as  to  the 
grantor's  sanity  "should  be  settled  by  his 
peers — a  Jury  of  his  country."  Howard  v. 
Howard,  87  Ky.  616,  9  S.  W.  413. 

The  right  of  Jury  trial  In  such  cases  was 
upheld  In  Smith  v.  People,  65  111.  375,  and 
In  Hamilton  v.  Traber,  78  Md.  34,  27  Atl. 
229,  44  Am.  St.  Kep.  258. 

"The  mere  fact  of  the  existence  of  insani^ 
cannot  of  itself  take  away  or  abridge  the  civU 
rights  of  the  subject,  since  under  a  constitution- 
al government  no  man  can  be  deprived  of  his 
liberty  without  the  judgment  of  his  peers ;  and 
it  matters  not  to  the  law  whether  the  alleged 
cause  of  his  detention  be  insanity  or  crime. 
»    •    * 

"It  being  admitted  that  nnder  a  constitutional 
government  no  person  is  to  be  deprived  of  bis 
personal  liberty  or  of  his  power  to  enter  into 
contracts  binding  himself  or  his  property  with- 
out due  process  of  law,  the  conclusion  follows 
that  no  person  can  lawfully  be  declared  insane, 
his  personal  liberty  restrained,  and  the  control 
aild  management  of  his  property  taken  from  him 
by  a  judicial  determination  of  the  issue  of  in- 
sanity vel  non,  unless,  upon  the  original  trial 
of  the  issue,  or  an  appeal  therefrom,  such  per- 
son may,  as  matter  of  right  obtain  the  verdict 
of  a  jury  upon  the  facts  and  evidence  produced. 
This  is  a  rule  recognized  by  the  English  law, 
Lord  Eldon  having  laid  it  down  as  unquestiona- 
ble that  the  crown  has  not  in  England  the  pow- 
er of  taking  upon  itself  the  care  of  any  individ- 
uals, either  as  to  their  persons  or  property,  on 
the  ground  that  they  are  of  unsound  mind,  with- 
out the  verdict  of  a  jury,  citing  Shelf.  I>un.  35, 
60;  Bryce  v.  Graham,  2  WUs.  &  Shaw,  481, 
517.  The  rule  is  believed  to  be  supported  bv 
the  weight  of  authority  in  the  United  States. 

Buswell,  Insanity,  §§  19  and  24. 

None  of  the  authorities  cited  in  behalf  of 
the  plaintiff  In  error  seems  to  us  of  very  se- 
rious weight  or  controlling  force  on  the  issue 
as  to  the  right  of  a  trial  by  Jury. 

The  constitutionality  of  said  act  was  at- 
tacked in  a  habeas  corpus  proceeding  in  our 
Court  of  Criminal  Appeals,  an'd  therein  a 
majority  of  that  court  said : 

"If  we  could  properly  decide  the  question,  we 
might  hold  the  act  constitutional" — citing  vari- 
ous cases  bereiubelow  mentioned.  Ex  parte  Sin- 
gleton, 72  Tex.  Cr.  B.  122,  161  S.  W.  123. 

But  the  point  was  not  decided;  that  court 
holding  that  it  was  without  Jurisdiction  over 
the  case. 

In  Pittman  v.  Byars,  61  Tex.  Civ.  App.  83, 
112  S.  W.  102,  the  right  which  was  denied 
was  that  of  a  Jury  trial  in  a  habeas  corpus 
proceeding.  The  reasoning  therein  supports 
our  views  herein.  The  next  preceding  state- 
ment Is  true  of  Dennee  v.  McCoy,  4  Ind.  T, 
233,  60  S.  W.  858,  and  of  Traction  Co.  v. 
Hof,  174  U.  8.  1,  19  Sup.  Ct  680,  48  I*  Ed. 
873. 

The  decisions  in  Black  Hawk  Co.  v.  Spring- 
er, 58  Iowa,  417,  10  N.  W.  791,  Chavannes 
V.  Priestley,  80  Iowa,  361,  45  N.  W.  766,  9 
L.  B.  A.  193,  and  In  re  Bresee,  82  Iowa,  673, 
48  M.  W.  991,  were  under  the  Iowa  Constitu- 


tion, which  provided  that  "no  pers(»  shall 
be  'deprived  of  life,  liberty  or  property,  with- 
out due  process  of  law."  Const,  art.  1,  i  9. 
They  all  rest  substantially  up<m  the  propoel- 
tions:  (a)  That  said  provlslans  applied 
"only  to  criminal  prosecutions  or  accusations 
for  <^enses  against  the  criminal  law,  where 
it  is  sought  to  punish  the  offender  by  fine 
or  imprisonment" ;  and  (b)  that  "the  Inquest 
of  lunacy  by  a  board  of  commissioners  Is  In 
no  sense  a  criminal  proceeding."  The  right 
of  trial  by  Jury  guaranteed  by  our  Constitu- 
tion is  not  so  restricted. 

In  Dowdell,  Petitioner,  169  Mass.  387,  47  N. 
E.  1033,  61  Am.  St.  Bep.  290,  the  decision  con- 
cerning the  right  of  trial  by  Jury  related  to 
only  said  fourteenth  amendment  The  court 
said: 

"It  has  beoi  dedared  repeatedly  that  the 
phrase  'due  process  of  law'  does  not  of  itself 
require  a  trial  by  jury  in  states  where  the  usage 
and  statutes  are  otherwise.  Montana  Co.  v.  St. 
Louis  Co.,  152  TJ.  S.  160,  171  [14  Sup.  Ct  506, 
38  L.  Ed.  398];  Hurtodo  v.  California,  110 
U.  S.  516  [4  Sup.  Ct  111,  292,  28  L.  Ed.  232] ; 
Walker  v.  Sauvinet,  92  U.  S.  90  [23  L.  Ed. 
678]." 

In  Kansas  v.  Llnderholm,  84  Kan.  603,  114 
Pac.  857,  the  Jury  in  the  probate  court,  and 
also  the  Jury  In  the  district  court,  consisted 
of  four  persons,  one  of  whom  was  a  physi- 
cian, as  prescribed  by  statute.  It  was  held 
that  the  right  of  trial  by  Jury  liad  not  been 
violated.  The  status  of  the  law  and  prac- 
tice In  such  matters  prior  to  the  adoption  of 
the  Kansas  Constitution  is  not  shown. 

In  Simon  v.  Craft  182  U.  S.  427,  21  Sup. 
Ct.  836,  45  L.  Ed.  1165,  which  arose  under  an 
Alabama  statute,  the  court  said : 

"We  accept  as  conclusive  the  ruling  of  the 
Supreme  Court  of  Alabama  that  the  Jury  whidi 
passed  on  the  lawful  issues  in  the  lunacy  pro- 
ceeding was  a  lawful  jury." 

In  re  Caiow  Goo  Pool  (C.  C.)  25  Fed.  77. 
was  a  case  In  which  the  relator  was  held  not 
entitled  to  a  Jury  trial,  the  act  of  Congress 
authorizing  his  extradition  involving  an  ex- 
ercise of  the  police  power  not  Involving  pun- 
ishment By  the  terms  of  the  act  the  order 
Is  to  be  made,  not  by  any  court  having  pow- 
er to  summon  a  Jury,  but  "before  some  Jus- 
tice, Judge,  or  commissioner  of  a  court  of 
the  United  States." 

In  re  Clark,  86  Kan.  639,  121  Pac.  492,  39 
L.  B.  A.  (N.  S.)  680,  Ann.  Cas.  1913C,  317,  was 
a  habeas  corpus  case  in  which  the  relator,  as 
defendant  in  a  prior  criminal  case,  had  bc(>n 
found  by  the  jury  to  be  Insane.  The  court  held 
that  he  had  received  the  benefit  of  due  pro- 
cess of  law,  citing  In  re  Brown,  89  Wash. 
160,  81  Pac.  552,  1  L.  B.  A.  (N.  S.)  540,  109 
Am.  St  Rep.  868,  4  Ann.  Cas.  488,  whldi  is 
to  the  same  effect. 

In  the  matter  of  William  Boss,  38  La.  Ann. 
523,  arose  under  a  statute  which  provided 
that  the  person  represented  to  be  a  Innatic 
should  be  brought  before  the  Judge  at  <d>am- 
bers,  and  if,  after  inquiry,  the  Judge  found 
that  Kudi  person  should  be  sent  to  the  In- 
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nne  asyhtm,  he  shonid  nmke  oat  bis  war- 
not  addreased  to  the  aberlfl  'directing  bUn 
to  conrey  cnicli  person  to  sneh  asylnm. 

UpoD  habeas  corpus  proceedings  It -was  con- 
tended that  the  Jndge  had  no  right  to  hear 
and  determine  at  chambers,  and  that  the 
trial  and  decision  of  the  matters  were  wlth- 
ont  "due  process  of  law."  Held,  the  relator 
bad  not  been  denied  'due  process  of  law.  No 
Issne  seems  to  have  been  made  upon  the  point 
that  the  trial  was  without  a  Jury.  If  the 
Louisiana  Constitution  declared  that  "the 
right  of  trial  by  Jury  shall  remain  inviolate," 
that  fact  is  not  disclosed  by  the  report  of  the 
case,  nor  'does  it  show  the  status  of  pre-exlst- 
hig  laws  relating  to  trial  by  Jury. 

In  Fant  t.  Buchanan  (Miss.)  17  South.  371. 
It  was  held  tliat  a'  statute  providing  for  a 
Jury  of  six  in  inquests  of  lunacy  did  not 
conSict  with  the  provision  of  the  state  Con- 
stitution that  "the  right  of  trial  by  Jury  shall 
remain  inviolate,"  nor  with  said  fourteenth 
amendment.    Therein  the  court  said: 

"The  fact  that  the  Code  of  1880  provided  for 
an  inquest  by  six  men,  ajid  was  in  force  when 
the  Constitntion  of  1890  was  adopted,  and  con- 
ferred on  the  chancery  court  full  Jurisdiction  in 
cases  of  idiocy,  lunacy,  and  persons  of  unsound 
mind,  is  suggestive  that  the  grant  was  made 
with  reference  to  the  manner  in  which  the  Juris- 
diction liad  t>een  and  was  being  exercised  under 
the  statutes  of  the  state." 

It  was  held:  ^  \ 

"The  Legislature,  in  regulating  the  exercise 
of  its  junadiction  by  the  chancery  court  to 
which  a  jury  does  not  t>elong  except  as  specially 
provided  by  legislation,  might  dispense  with  a 
jury  or  prescribe  any  number  it  pleased,  with- 
out vi<dating  any  provision  of  the  Constitu- 
tion." 

niat  reasoning  as  to  the  right  of  the  Legis- 
lature to  dispense  with  Jury  trials  is  not 
applicable  to  our  Judicial  system  and  laws, 
and  It  Is  obnoxious  to  our  Constitution  when 
it  is  read  in  the  light  of  pre-existing  Texas 
laws  relating  to  jury  trials  in  lunacy  cases. 

In  re  Crosswell,  28  B.  I.  137,  66  Atl.  55, 
13  Ann.  Cas.  877,  was  a  case  wherein  it  was 
held  that  "due  process  of  law"  was  atforded 
by  a  statute  which  provided  that  an  insane 
person  might  l>e  placed  In  any  hospital  of  a 
certain  class  upon  a  certificate  from  two 
practicing  physicians  of  good  standing  stat- 
ing that  such  person  was  insane,  but  making 
it  the  duty  of  the  court,  upon  an  application 
for  a  writ  of  habeas  corpus  thereafter,  "to 
inquire  and  determine  as  to  the  sanity  or  in- 
sanity or  the  necessity  of  further  restraint  of 
the  person  confined  at  the  time  such  applica- 
tion was  made,"  an'd  farther  providing  for 
a  trial  of  issue  before  a  Jury,  at  the  discre- 
tion of  the  court,  and  for  his  discharge  from 
confinement  "tf  it  ai^iears  upon  the  verdict 
of  a  Jury  or  in  the  opinion  of  the  court,  that 
snch  person  is  not  insane  or  is  not  dangerous 
to  himself  or  others,  and  ought  not  longer  to 
be  confined."  In  so  far  as  the  right  of  a  Jury 
trial  is  not  made  absolute,  that  decision  may 
conflict  with  our  views;  but  the  status  of 
tlie  law  of  that  state  with  legard  to  Juries 


in  such  cases  prior  to  the  adoption  of  Its  Con- 
stitution, is  not  shown. 

The  asserted  right  having  existed  at  com- 
mon law  and  in  various  American  states, 
and  especially  in  Texas  prior  and  down  to 
the  adoption  of  oar  present  Constitution,  so 
much  of  said  act  of  1913  as  relates  to  a 
hearing  before  a  commission,  in  lieu  of  the 
time-honored  trial  by  Jury,  Is  Invalid;  and, 
Inasmuch  as  that  vice  obviously  permeates 
said  entire  act,  we  hold  it  void  as  a  wh(^e. 
The  effect,  of  course,  is  to  leave  the  old  law 
in  force. 

[8]  Failure  of  defendant  in  error  to  deny 
in  the  habeas  corpus  proceeding  that  she  is  a 
lunatic  is  of  no  consequence;  the  presump- 
tion of  law  being  that  she  is  of  sound  mind. 
In  re  Phillips,  158  Mich.  155, 122  N.  W.  654; 
note  In  44  L.  R.  A.  (N.  8.)  119. 

Necessarily  defendant  in  error  would  be 
entitled  to  full  liberty  were  It  not  for  the 
fact  that,  in  compliance  with  the  require- 
ments of  the  old  law,  an  aflldavit  charging 
her  with  lunacy  has  been  presented  to  the 
'county  Judge.  For  further  proceedings  un- 
der R.  S.  1911,  art  150  et  seq.,  she  should  be 
remanded  to  the  custody  of  the  sheritC  of  El 
Paso  county,  and  if  such  proceedings  be  not 
instituted  within  ten  days  after  issuance  of 
the  mandate  of  this  court,  she  should  be  re- 
leased from  all  restraint. 

The  Judgment  of  the  Court  of  Civil  Ap- 
peals is  modified  to  the  extent  of  fixing  such 
definite  time  limit  within  which  such  further 
proceedings  may  be  instituted,  and,  as  so 
modified.  It  is  affirmed. 

TANnS,  J.,  absent  and  not  sitting. 

ADDCNDini  BT  HAWKINS,  J.,  ONLT.  Cer- 
tain other  questions  are  presented.  It  is 
true  that  decision  thereof  is  not  essential 
to  a  disposition  of  this  appeal ;  nevertheless, 
inasmuch  as  they  are  constitutional  in  char- 
acter and  recurrent  in  nature,  I  think  that 
they,  too,  should  be  discussed. 

1.  As  to  notice. 

Due  process  of  law  requires  due  and  rea- 
sonable notice  In  proceedings  to  determine 
whether  a  person  is  of  sound  or  unsound 
mind.  To  that  effect  are  reason  and  nearly 
all  the  authorities,  although  a  few  cases  in 
other  states  hold  such  notice  unnecessary 
as  being  valueless  to  an  insane  person,  there- 
by assuming  the  very  fact  which  is  to  be 
determined. 

Such  notice  Is  not  In  express  terms  requir- 
ed by  said  act  of  1913.  However,  in  view  of 
the  requirements  of  the  common  law  and  our 
law  and  practice  in  regard  to  notice  in  other 
civil  cases,  and  constitutional  requirements 
relating  to  notice  and  an  opportuiaty  to  pre- 
pare and  to  be  present  and  to  defend,  I  think 
that,  in  support  of  said  act,  it  should  be 
construed  as  contemplating  that  such  due 
notice  shall  be  given.  That  view  is  support- 
ed by  many  high  authoritiea.    The  record  in 
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the  case  at  bar  Is  such  as  to  justify  Indvt- 
gence  of  the  presumptloa  that  sncb  notice 
was  given. 

2.  As  to  Judicial  power. 

The  judicial  power  of  this  stat«  is  vested, 
by  our  Constitution,  In  "courts,"  except  that 
In  carefully  enumerated  matters  and  for 
specified  purposes  It  Is  vested  In  certain 
justices  and  judges.  Article  S.  Said  act 
apparently  attempts  to  confer  upon  the  coun- 
ty Judge,  rather  than  upon  the  county  court, 
jurisdiction  and  authority  to  perform  the 
specifled  duties  and  to  exercise  the  stated 
I>ower8,  Including  the  pronouncement  of  judg- 
ment, under  stated  circumstances  (article 
150),  and  the  «itry  of  the  order  setting  aside 
such  judgment  whenever  the  lunatic  shall 
have  been  discharged  from  the  asylum  as 
cured  and  the  superintendent  shall  so  certify 
(article  l&l).  That  impression  Is  somewhat 
heightened,  perhaps,  by  the  fact  that  various 
earlier  Texas  laws  on  the  subject.  Including 
those  set  out  In  B.  S-  1911,  appear  much 
more  clearly  to  impose  the  more  serious  of 
those  duties  upon  the  county  court  as  a 
court.  Whether,  under  our  Oonstltution, 
those  powers  validly  may  be  conferred  upon 
and  exercised  by  the  county  Judge,  as  a 
judge,  and  not  as  a  court,  is  a  question  which 
seems  to  me  to  lie  upon  the  face  of  the  act, 
calling  for  consideration,  although  not  spe- 
dflcally  presented  by  the  litigants;  and 
upon  that  point  my  mind  is  not  now  fully 
satisfied.  It  may  be  that  the  law  which  the 
act  of  1813  sought  to  amend  is  not  fairly 
open  to  such  possible  objection;  but.  If  it  is, 
the  point  suggested  may  be  best  determined 
In  proceedings  based  upon  that  old  law. 

However,  regardless  of  the  suggested  dis- 
tinction between  the  "county  court"  and  the 
"coimty  Judge,"  In  the  matter  of  the  exercise 
of  judicial  imwer,  it  is  clear  to  my  mlud  that 
said  act  of  1913  practically  places  the  exer- 
cise of  such  power,  not  in  the  court,  nor  yet 
in  the  judge,  but  in  the  commission,  and  tn 
the  superintendent  The  act  arbitrarily  re- 
quires that  the  original  judgment  shall  be  of 
a  certain  prescribed  character,  and  with 
stated  legal  effects,  to  be  determined  solely 
by  the  nature  of  the  report  of  the  commis- 
sion; and,  under  the  stated  conditions,  such 
judgment  may  result  In  depriving  the  re- 
spondent of  his  liberty  and  of  his  property. 
Liliewlse  the  certificate  of  the  superintendent 
controls  the  judgment  of  restoration.  Evi- 
dently neither  the  report  nor  the  certificate 
is  merely  to  aid  the  court  or  the  judge  in 
the  exercise  of  Judicial  power. 

The  judgment  is  in  every  instance,  indeed, 
pronounced  by  the  court  or  the  Judge;  but 
that,  it  seems  to  me,  is  purely  formal,  and  in 
practical  effect  neither  the  court  nor  the 
judge  really  exercises  one  whit  more  of  ju- 
dicial discretion  and  power  than  does  the 
clerk  who  records  the  judgment.  I  do  not 
believe    that    the    prescribed    procedure   in- 


volves due  ^cerdse  ot  Judidsl  power  within 
contemplation  of  said  judiciary  article  5,  and 
for  that  reasw,  If  for  none  other,  I  regard 
the  entire  act  as  invalid. 


WESTERN   T7NION   TELEGRAPH    CO.   v. 
BAILEY.     (No.  9792.) 

(Supreme  Court  of  Texas.     July  2,  1917.) 

1.  OoMUEHCE  4s>10  —  States  —  Powbb  to 

BfOULATE. 

In  the  absence  of  le^slation  by  Congrress,  a 
state  may  prescribe  its  own  rules  in  respect  to 
particular  subjects  of  interstate  commerce  which 
do  not  constitute  a  direct  burden  upon  such 
commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  &] 

2.  Tkleosaphb   and   Tklkphonbs   ^=»27   — 

NoNDEIilVBBT    OF    MUSSAOB — LiAW    GOVEXIT- 

ING. 

Measure  of  damages  recoverable  for  breach 
of  a  contract  for  the  nondelivery  of  an  inter- 
state telegraph  message  is  goveroed  by  the  law 
of  the  state  from  which  the  message  is  sent 

tEd.  Note.— SV>r  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  g  80.] 

3.  EviDERCE  «=»80(1)— Laws  of  Sibtbr  Stats 
— Pbestjmptiohs. 

Where  no  evidence  is  introduced  as  to  the 
law  of  a  sister  state,  it  is  presumed  to  l>e  simi- 
lar to  the  law  of  the  forum. 

[Ed.   Note.— For  other  cases,   see   Evidence 
Cent  Dig.  {  101.] 

4.  TEiBOBAPHS  AMD  TELEPHONES  «=>27— NeO- 
UOENT  NoNOEIilVEBY  OF  MeSSAOB  —  DAK- 
AGES. 

In  an  action  for  the  negligent  nondelivery 
of  an  interstate  telegraph  message,  damages  fur 
mental  distress  may  be  recovered,  where  the 
negligence  occurs  in  this  state,  and  such  dam- 
ages are  recoverable  under  the  law  of  the  state 
from  which  the  message  is  sent 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  80.] 

&.  comuebce  «=»8(7) — intebstate  —  bubdex 
Upon. 
The  allowance  of  damages  for  mental  dis- 
tress in  an  action  for  negligent  nondeliver;  of 
an  interstate  telegraph  message  does  not  impose 
a  direct  burden  upon  interstate  commerce. 

6.  Telegbaphs  and  Telephones  4=>54(6) — 
Limitation  of  Liability— Vamdity. 

The  stipulation  of  a  telegraph  company  lim- 
iting its  liability  for  damages  for  nondelivery 
of  a  message,  whether  caused  by  the  negligence 
of  its  servants  or  otherwise,  to  $60,  in  the  ab- 
sence of  payment  of  additional  diarge  based 
on  greater  value,  is  void  under  the  law  of  this 
state  or  of  Tennessee. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  gg  44,  46.] 

7.  Commebce  ie=>8(7)  —  Fedebal  Statute  — 

CONSTBUCTION. 

Act  Cong.  Jnne  18,  1910,  a  300,  36  Stat. 
638,  subjecting  telegraph  companies  engaged  in 
interstate  business  to  UiQ  Interstate  Conunerce 
Act  for  certain  purposes,  does  not  superswle  all 
state  laws  as  to  liability  of  telegraph  companies 
toe  a  negligent  nondeUvery  of  an  inteistate 
message  and  as  to  the  right  of  such  company 
to  stipulate  for  exemption  from  such  liabilit.T', 
since  that  subject  is  not  dealt  with  in  the  art, 
and  it  need  not  be  assumed  that  it  was  the  in- 
tention of  Ccmgress  to  exert  its  anthority  over 
the  subject  in  the  absence  of  its  dear  mani- 
festation. 
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g,  CoiatBBOB  •=36(1)  —  SjAJt  ARD  FXDBBAL 
LsOIBI^TIOn — CONFUCT. 

State  laws  on  interstate  commerce  are  not 
to  be  held  inconsistent  -with  federal  law*  unleM 
they  present  an  abAolote  conflict,  or  a  pnrpoM 
on  the  part  of  CoDSresa  to  legialate  on  the  par- 
ticalar  subject  is  dearly  revealed. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  M 

9.  Telsobaphs  and  Teucphonxs  «s>2e^, 
New,  ToL  17  Key-No.  Series  —  Statutb  — 
Cosamvanov. 

The  act  of  Congress  conferring  power  on  the 
Interstate  Commerce  Commission  to  pass  on 
reasonableness  of  regulations  of  interstate  tele- 
graph companies  does  not  make  such  companies' 
repilations  establishlDg  the  measure  of  their 
liability  for  negligent  nondelivery  of  interstate 
messages  controlling  until  they  aro  declared  to 
be  unreasonable  by  the  comnussion  after  com- 
plaint duly  made. 

10.  CoiOfEBCE  ^=386  —  In TERBTATE  COUMSBCE 

CoMinssioN— Powxas. 
The  Interstate  Commerce  Oommission  has 
BO  power  to  promulgate  rules  of  law  as  to  the 
measuro  of  the  liability  of  telegraph  companies 
lor  negligent  nondelivery  of  interstate  messages; 
federal  legislative  powtt  ov«r  thia  auhjeot  being 
ezclosiTely  in  Congress. 

[Ed.  Note>— For  other  cases,  sae  Commerce, 
Cent.  Dig.  |  °1S8.] 

11.  TELEGBAPna' ANIl  TKLEPHOiras  €=>54(2)— 
lilMITATION       or      LlABIUTT      —       CARMACK 

Amenomsnt. 

The  provision  of  the  Carmack  Amendment 
(Act  Cong.  June  2»,  19(»,  c.  35»1.  II  T,  pars.  11, 

12.  .14  Stat.  595  [U.  S.  Comp.  8t.  1916,  H  SCMa, 
SeOlaa]),  that  no  contract,  etc.,  shall  exempt  a 
common  carrier  from  tho  liability  thereby  im- 
posed, does  not  apply  to  telegraph  companies. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  (Tent.  Dig.  ({  40,  4a] 

Action  by  T.  C.  Bailey  against  the  Western 
Union  Telegraph  Company.  The  court  at 
Civil  Appeals  affirmed  Judgment  for  plaintiff 
(184  S.  W.  519),  and  defendant  brings  error. 
Writ  denied  on  r^earlng. 

See,  also,  171  S.  W.  839. 

C!has.  S.  Todd,  of  Texarkana,  and  N.  Ia 
Ilndsley,  of  Dallas  (Albert  T.  Benedict,  of 
New  York  C!lty,  of  counsel),  for  plaintiff  In  er- 
ror. Mahoffey.  &  Keeney,  of  Texarkana, 
fOr  defendant  In  error. 

PHILLIPS,  C.  J.  The' material  question 
presented  by  the  case.  Is,  In  snbstance,  wheth- 
er (he  legislation  of  Congress,  subjecting  tele- 
graph companies  engaged  In  Interstate  busi- 
ness to  the  Interstate  Commerce  Act  (Act 
Cong.  Feb.  4,  1887,  c.  104,  24  Stat.  379)  for 
certain  punwses,  has  the  effect  of  superseding 
all  State  laws  as  to  the  damages  recoverable 
for  a  negligent  failnre  to  deliver  an  inter- 
state message,  and  as  to  the  right  of  such 
a  comiMny  to  stipulate  for  exemption  of  lia- 
bility for  its  own  negligence.  We  reviewed 
the  question  fully  upon  the  original  presenta- 
tion of  the'  petition  for  writ  Of  error,  and 
have  again  considered  it  In  response  to  an 
urgent  motion  for  rehearing,  In  su]f>port  of 
which  a  great  many  authorities  have  been 
cited. 

The  message  in  the  case  was  one  sent  from 


a  point  In  Taonessee  to  a  point  in  Teza&i 
It  was  addressed  to  the  plaintiff  and  advised 
him  of  the  serious  Illness  of  a  brother  who 
died  the  day  following.  Because  of  the  neg- 
ligence of  the  company  occurring  in  Texas, 
it  waa  never  delivered  to  the  plaintiff,  who 
did  not  learn  of  his  t)rotber's  illness  and 
death  until  his  recdpt  <yt  a  letter  some  days 
after  his  burial.  Upon  the  trial,  damages 
were  awarded  the  plaintiff  for  the  mental 
distress  suffered  by  him  in  consequence  of 
the  negligent  failure  to  deliver  the  message. 
In  accordance  with  the  established  rule  in 
this  State  upon  that  subject  The  Judgment 
was  affirmed  by  the  Court  of  Civil  Appeals 
tor  the  Sixth  District.  184  S.  W.  519.  The 
opinion  of  that  court  upon  a  former  appeal, 
where  the  question  involved  was  discussed 
in  an  elaborate  and  able  opinion  by  Mr. 
Justice  Hodges,  Is  to  be  found  In  171  S.  W. 
839.  On  the  back,  of  the  telegraph  blank  used 
for  transcribing  the  message  at  the  sending 
office  was  a  stipulation  to  the  effect  that  the 
company  should  in  no  event  be  liable  for  any 
damages  for  the  non-delivery  of  the  message, 
whether  caused  by  the  negligence  of  its  serv- 
ants or  otherwise,  beyond  the  sum  of  fifty 
dollars,  at  which  amount.  It  was  stated,  the 
message  was  valued,  in  the  absence  of  a 
statement  thereon  of  a  greater  value  when 
offered  for  transmission  and  the  payment  of, 
or  an  agreement  to  pay,  an  additional  sum, 
based  on  such  value,  equal  to  one-tenth  of 
one  per  cent  thereof. 

[I-S]  In  the  absence  of  legislation  by  (Con- 
gress the  right  of  a  State  to  prescribe  its 
own  rules  in  respect  to  particular  subjects 
of  interstate  commerce,  which  do  not  con- 
stJMmte  a  direct  burden  upon  such  commerce, 
is  undoubted.  Railway  v.  Harris,  m  U.  S. 
412,  84  Sup.  C!t  790,  58  L,  Ed.  1377,  L.  R.  A. 
1915E,  942;  Telegraph  Company  v.  Milling 
Company,  218  U.  S.  406,  31  Sup.  Ct.  50,  64 
L.  Ed.  1088.  36  L.  R.  A.  (N.  S.)  220,  21  Ann. 
Gas.  815.  While  the  measure  of  the  dam- 
ages recoverable  for  the  breach  of  the  con- 
tract for  the  ncm-delivery  of  the  message  in 
this  case  would  be  governed  by  the  law  of 
Tennessee,  the  place  of  the  making  of  the 
contract,  no  evidence  was  adduced  as  to  the 
law  of  that  State  upon  the  subject.  It  is 
therefore  presumed  to  be  similar  to  the  law 
of  this  State.  The  correctness  of  the  rule 
which  in  this  State  permits  the  recovery  of 
damages  for  mental  distress,  and  which  allows 
such  damages  even  in  the  instance  of  an  In- 
terstate message  where  the  negligence  oc- 
curs In  this  State  and  such  damages  are 
recoverable  under  the  law  of  the  State  from 
which  the  message  is  sent,  furnishes  no  test 
of  this  Immediate  question.  The  real  test  of 
It  is:  Does  the  enforcement  of  such  a  rule 
constitute  a  direct  burden  upon  interstate 
commerce?  It  cannot  be  said  to  impose  any 
such  burden.  It  Is  no  more  of  a  burden  upon 
such  commerce  than  is  a  penalty  prescribed 
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by  a  state  for  mlscoDduct  of  an  Interstate 
carrier  occurring  within  Its  borders,  the  law- 
fulness of  which,  in  the  absence  of  legisla- 
tion by  C!ongres8  upon  the  particular  subject, 
has  in  different  Instances  been  repeatedly 
nffirmed  by  the  Supreme  Court  of  the  United 
States.  Telegraph  eompfiny  y.  James,  162 
U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105; 
Railway  Company  v.  New  Tork,  165  U.  S. 
628,  17  Sup.  Ct.  418,  41  L.  Ed.  853 ;  Gladson 
V.  Minnesota,  166  U.  S.  427,  17  Sup.  Ct.  627, 
41  li.  Ed.  1064i  Railroad  Company  v.  Hughes, 
191  U.  S.  477,  24  Sup.  Ct  132,  48  h.  Ed.  268. 

[8]  The  stipulation  upon  the  back  of  the 
message,  amounting  in  its  eftect  to  an  at- 
tempt to  exempt  the  company  from  the  con- 
sequences of  Its  own  negligence,  was  void 
under  the  law  both  of  this  State  and  the 
State  of  Tennessee.  Telegraph  Company  v. 
NelU,  57  Tex.  283,  44  Am.  Rep.  589;  Rail- 
way Company  t.  Smith,  123  Tenn.  678,  134 
S.  W.  866. 

[7,8]  The  legislation  of  Congress  referred 
to  is  the  Amendment  of  June  18,  1910,  to  the 
Interstate  Commerce  Act,  Supp.  1912,  Fed. 
Stat.  Ann.  112.  If  this  Amendment  was  an 
exertion  by  Congress'  of  its  authority  over  the 
subject  of  the  liability  of  telegraph  com- 
panies for  the  negligent  non-dellTery  of  Inter- 
state messages,  including  that  of  their  right 
to  provide  by  contract  that  they  should  be 
exempt  from  such  liability,  or  if  it  clearly 
manifested  a  purpose  on  the  part  of  Congress 
to  extend  its  authority  over  those  subjects, 
the  rules  of  the  State  upon  them  are,  of 
course,  superseded.  But  we  do  not  regard 
the  Amendment  as  open  to  any  such  construc- 
tion. It  is  not  necessary  to  here  set  it  out, 
but  its  examination  reveals  that  it  dassMes 
telegraph  companies  doing  an  interstate 
business  as  common  carriers  within  the 
meaning  of  the  Act;  requires  that  their 
charges  shall  be  just  and  reasonable:  pro- 
hibits every  unjust  and  unreasonable  charge ; 
permits  their  classification  of  messages  and 
the  charging  of  different  rates  therefor;  and, 
further,  In  section  15  as  amended  (Comp.  St 
1916,  §  8583),  empowers  the  Interstate  Com- 
merce Commission  to  determine,  after  com- 
plaint made,  whether  their  charges,  regula- 
tions, or  practices  are  unjust  unreasonable, 
discriminatory,  or  otherwise  in  violation  of 
the  Act  and,  if  it  be  of  the  opinion  that  they 
are,  to  prescribe  those  which  are  just,  fair 
and  reasonable.  There  is  no  mention  of  the 
lUtbility  of  such  companies  for  negligence. 
That  subject  Is  not  dealt  with  or  touched  up- 
on. If  it  had  been  the  purpose  of  Congress 
to  legislate  upon  it  we  think  it  would  have 
done  so  in  terms  clear  and  unmistakable. 
We  are  not  required  to  assume  that  such  was 
the  intention  in  the  absence  of  its  clear  man- 
ifestation. The  laws  of  a  state  as  they  may 
be  properly  directed  to  the  subjects  of  inter- 
state commerce  are  not  to  be  held  as  incon- 
sistent with  an  act  of  Congress  unless  they 
present  an  absolute  conflict  or  unless,  at 
least  a  purpose  on  the  part  of  Congress  to 


legislate  upon  tbe  pkriicviax  snbject  is  clear- 
ly revealed.  As  was  said  In  Railway  Com- 
pany V.  Harris,  234  U.  S.  419,  34  Sup.  Ct. 
793,  68  li.  Ed.  1377,  L.  R.  A.  1915B,  W2,  "this 
rule  rests  upon  fundamental  grounds  and 
should  not  be  disregarded."  It  was  further- 
more affirmed  in  that  case: 

"It  is  of  course  settled  that  when  Congress 
has  exerted  its  paramount  legislative  authority 
over  a  particular  subject  of  interstate  commerce, 
state  laws  upon  the  same  subject  are  sapei^ 
Bcded.  Northern  Pacific  Ry.  v.  Washington.  222 
TJ.  S.  370,  378  [32  Sup.  Cti  160,  56  L.  Ed.  23T]: 
Erie  Railroad  Co.  v.  New  York,  decided  May 
25,  1914,  233  U.  S.  671  [34  Sup.  Ot  756,  58 
L.  Ed.  1149,  M  L.  R.  A.  (N.  ,S.)  286,  Ann.  Cas. 
1915D,  138].  But  it  is  equally  well  settled 
that  tne  mere  creation  of  the  Interstate  Com- 
merce Oommisaion,  and  the  grant  to  it  of  a 
measure  of  control  over  interstate  commerce, 
does  not  of  itself,  and  in  the  absenoe  of  specific 
action  by  the  Commission  or  by  Congress  itself, 
interfere  witii  the  authority  of  the  states  to  es- 
tablish regulations  conducive  to  the  wdfare  and 
convenience  of  their  catizens,  even  though  inter- 
state commerce  be  thereby  incidoitally  afEected, 
so  long  as  it  bo  not  directly  burdened  or  inter- 
fered with.  Missouri  Pacific  Ry.  v.  Larabee 
Mills,  211  U.  S.  612,  623  [29  Sup.  Ct  214,  63 
I*  Ed.  352];  Southern  Ry.  O.  v.  Reid,  222 
U.  S.  424,  437  [32  Sup.  Ct  140,  56  U  Ed. 
257]." 

Quoting  from  other  decisions  of  that  court 
this  is  also  said  In  that  opinion: 

"la  Reid  v.  Colorado,  187  U.  S.  137,  148  [23 
Sup.  Ct  92,  47  L.  Ed.  108],  the  court,  speakins 
by  Mr.  Justice  Harlan,  said:  'It  should  never 
be  held  that  Congress  intends  to  supersede  or 
by  its  legislation  suspepd  the  exercise  of  the 
police  powers  of  the  states,  even  when  it  may 
do  so,  unless  its  purpose  to  effect  that  result 
is  clearly  manifested.  This  court  has  said — 
and  the  principle  has  been  often  reaffirmed — 
that  "In  the  application  of  this  principle  of 
supremacy  of  an  act  of  Congress  in  a  case  where 
the  state  law  is  but  the  exercise  of  a  reserved 
power,  the  repugnance  or  conflict  should  be  di- 
rect and  positive,  so  that  the  two  acts  could 
not  be  reconciled  or  consistently  stand  together." 
Sinnot  v.  Davenport  22  How.  227,  Zi3  [16  I* 
Ed.  243].'  In  Savage  v.  Jones,  225  V.  S.  501. 
533  [32  Sup.  Ot.  715,  56  L.  Ed.  1182],  the  court 
said:  'When  the  question  is  whether  a  Federal 
act  overrides  a  state  law,  the.  entire  scheme  of 
the  statute  must  of  course  be  considered  and 
that  which  needs  must  be  implied  is  of  no  less 
force  than  that  which  is  expressed,  if  the  pur- 
pose of  the  act  cannot  otherwise  be  accompUsh- 
ed — if  its  operation  within  its  chosen  field  else 
must  be  frustrated  and  its  provisiona  be  refused 
their  natural  effect — the  state  law  must  yield 
to  the  regulation  of  Congress  within  the  sphere 
of  its  delegated  power  (citing  cases).  But  the 
intent  to  supersede  the  exercise  by  the  state 
of  its  police  power  as  to  matters  not  covered 
by  the  Federal  legislation  is  not  to  be  inferred 
from  tho  mere  fact  that  Oongress  has  seen 
fit  to  circumscribe  its  legidation  and  to  occupy 
a  limited  field.  In  other  words,  such  intent  is 
not  to  be  implied  unless  the  act  of  Congress 
fairly  interpreted  is  in  actual  conflict  with  the 
law  of  the  state.'  " 

[9]  The  conferring  ot  power,  under  the 
Amendment  of  1910,  upon  the  Interstate 
Commerce  Commission  to  pass  upon  the  rea- 
sonableness ot  regulations  ot  Interstate  tele- 
graph companies,  does  not  In  our  opinion 
amount  to  an  affirmance  by  Congress  that 
such  companies  may,  through  their  own  regu- 
lations, establish  tbe  measure  ot  tbelr  Ua' 
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blllty  toe  negllg^oe,  flxlag  conchulTe  rulM 
upon  tbe  subject  bayisg  ^1  the  force  of  posi- 
tiTe  law.  Tet  such  would  be  the  effect  of 
a  holding  that  because  of  the  provisions  of 
the  Amendment  tbe  stipulation  referred  to 
upon  tbe  message  In  this  ease  must  be  allow- 
ed to  absolutely  control  the  company's  lia- 
bility here.  It  would  certainly  impute  to 
Congress  a  lax  regard  for  tbe  public  interest 
if  It  is  to  be  said  that  it  Intended  to  leave 
these  companies  free  to  establish,  through 
their  own  stipulations,  tbe  rules  governing 
their  public  duties  and  obligations,  making 
them  competent,  In  a  word,  to  declare  the 
law  of  the  land  In  respect  to  their  liability 
for  negligent  failure  to  observe  them. 

[1 0]  To  snstaln  the  contention  of  the  plain- 
tIB  in  error  as  to  the  force  of  tbe  stipula- 
tion referred  to  is  but  to  hold  that  It  has  all 
the  virtue  of  a  law  ex^nptlng  It  from  liabil- 
ity for  its  own  negligence  except  in  an  in- 
significant amount,  at  least  until  it  is  declar- 
ed unreasonable  by  the  Interstate  Commerce 
Commission  after  complaint  duly  made.  But 
we  do  not  understaBd  it  to  be  the  fimetion  of 
the  Interstate  Commerce  Commission  to  pro- 
mulgate rules  of  law  upon  this  subject  It 
Is  the  province  of  Congress  to  do  that;  and 
Congress  only,  in  our  opinion.  Is  invested 
with  Federal  legislative  power  over  tbe  sub- 
ject Hie  Supreme  Court  of  tbe  United 
States  has  never,  to  our  knowledge,  held  by 
any  authoHtative  expression  that  the  Com- 
nisslon  is  so  empowered,  and  we  do  not  feel 
warranted  in  anticipating  such  a  decision. 

Even  in  cases  admittedly  controlled  by  the 
Federal  law  where  it  is  held  that  an  inter- 
fstate  carrier  of  property  may  by  falrand  rea- 
sonable agreement  limit  the  amount  recover- 
able to  an  agreed  value,  the  agreemait  is 
not  permitted  to  Include  exemption  against 
tbe  negligence  of  the  carrier  or  Its  servants. 
The  basis  of  tbe  holding  that  sueh  an  agree- 
m«it  may  be  entered  into  is  the  advantage 
given  the  8hipi)er  in  obtaining,  as  the  consid- 
eration for  tbe  agreement,  tbe  lower  of  two 
or  more  rates  proportionate  to  .the  amount 
of  the  risk.  Express  Company  v.  Croninger, 
226  U.  S.  491,  3S  Sup.  Ct  148,  57  L.  Ed.  314, 
44  Ik  B.  A.  (N.  S.)  257.  But  the  present  case 
rests  in  no  such  circomstances.  There  Is 
nothing  In  this  record  to  show  that  any  rate 
lower  than  tbe  ordinary  rate  for  a  message 
of  its  class  was  charged  for  transmitting 
tbe  messaga 

[11]  The  contrast  between  this  legislation 
and  tiiat  of  Congress  relating  to  tbe  liability 
of  interstate  carriers  of  property  very  strong- 
ly indicates,  we  think,  that  the  regulation 
of  the  liability  for  negligence  of  interstate 
telegraph  companies  was  not  in  the  mind  of 
Congress.  In  the  latter  Is  found  express  and 
definite  provision  upon  the  subject,  accom- 
IMDied  bjr  the  emphatic  declaration  that  "no 
contract,  receipt,  role,  or  regulation  shall 
exempt  sudi  common  carrier,  railroad,  or 
transportation    company    from    the   liability 


hereby  imposed."  These  provisions  of  the 
Carmack  Amendment  do  not  apply  to  tele^ 
graph  companies,  as  held  by  the  Interstate 
Commerce  Commission  itself. 

That  they  do  not  apply  to  such  companies, 
and  that  without  some  similar  legislation 
this  class  of  common  carriers  is  left  without 
any  regulation  of  their  liability  for  the  con- 
sequences of  their  negligence  convinces  us 
that  Congress  did  not  intend  that  the  Amend- 
ment of  1910  should  embrace  the  subject. 

We  therefore  adhere  to  our  decision  deny- 
ing the  writ  of  error,  and  tbe  motion  for  re- 
hearing is  overruled. 


SMITH  T.  STATE.     (No.  4518.) 

(Court  of  Criminal  Appeals  of  Texas.    June  6, 
1&17.) 

1.  Cbiminai,  Law  €=»1099(1)  —  Appeai,  — 
Statement  of  Facts— Time  of  Fiuno. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art.  844a,  a  statement  of  facta  in  tlie  county 
court  must  be  filed  during  the  term,  except  when 
an  order  of  court  is  made  extending  the  time, 
and  then  it  must  be  filed  within  the  time  as  ex- 
tended. 

[Ed.  Kote. — For  other  cases,  see  Criminal 
Lavf,  Cent  Dig.  U  286&-2868,  2874.] 

2.  Criminal  Law  <8=5>1097(4)— Appeai^— Ab- 
SBNCE  of  Statement  of  Facts. 

A  judgment  will  not  be  reversed  on  account 
of  rulings  on  the  admission  of  evidence  in  the 
absence  of  a  statement  of  facts. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Big.  Si  2934,  2938,  2939.] 

3.  Criminal  Law  <s=>290— Fobmeb  Convic- 
tion— ^Necbssitt  or  Pleading. 

In  the  absence  of  a  plea  of  former  Jeopardy 
or  former  conviction,  evidence  showing  that  de- 
fendant had  been  convicted  in  federal  court  for 
tEe  game  transaction  is  immaterial. 

[Ed.  Note. — For  other  oases,  see  Criminal 
Law,  Cent  Dig.  §  666.] 

4.  Cbiminal  I.^w  <&=>ll6e%  (12)  — Harmless 
Errob— Remarks  of  Coobi— Local  Option 
Election— PuBLioATioN. 

In  view  of  Rev.  St  art  5722,  providing 
that  entry  by  county  judge  of  fact  of  publica- 
tion of  result  of  local  option  election  shall  be 
sufficient  prima  facie  evidence  of  such  publica- 
tion, a  remark  of  the  judge  that  it  is  conclusive 
proof  is  harmless,  where  there  is  no  contest 
about  the  publication. 

.  [Bd.    Note.— For    other    cases,    see   Criminal 
Law,  Cent  Dig.  §  3125.] 

6.  Intoxicating  Liquors  ©=»286(1)— Local 
Option  Election— Burden  of  Proof. 
State  sustains  burden  of  proving  that  local 
option  dection  has  been  held  and  notice  pub- 
lished, by  proof  of  the  entry  by  the  county  judge 
of  fact  that  order  of  commissioners'  court  de- 
claring result  of  election  has  been  published. 

Appeal  from  Polk  County  Court;  B.  F. 
Bean,  Judge. 

Jock  Smith  waB  convicted  of  tbe  offense  of 
selling  intoxicating  liquors  in  prohibition 
territory,  and  appeals.    Affirmed. 

B.  B.  HMidrlcks,  Asst  Atty.  Gen.,  for  the 
State. 
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MORROW,  .T.  Appdiant's  oonvlctloii  was 
by  a  Jury  verdict  assessing  bis  punishment 
at  a  fine  of  |25  and  20  days'  Imin-lsonment 
in  the  county  Jail,  upon  an  indictment  charg- 
ing him  with  the  sale  of  intoxicating  liquors 
in  prohibition  territory. 

[1]  The  term  of  court  at  which  appellant 
was  tried  adjourned  on  the  3d  day  of 
February,  1917.  The  statement  of  facts  was 
filed  on  the  24th  day  of  the  same  month, 
which  was  more  than  20  days  after  the  a.A- 
Joumment  of  the  term,  and  upon  this  ground 
the  Assistant  Attorney  General  has  filed  a 
motion  to  strike  out  the  statement  of  facts, 
whldi,  under  article  844a,  Vernon's  Code  of 
Criminal  Procedure,  nmst  be  sustained, 
lyooper  V.  State,  62  Tex.  O.  R.  98,  139  S.  W. 
792 ;  also  other  cases  dted  In  Vernon's  O.  C. 
P.  p.  824l  Under  this  article,  as  construed, 
statement  of  facts  in  the  county  court  is  re- 
quired to  be  filed  during  the  term,  except 
when  an  order  of  the  court  is  made  extending 
the  time.  An  order  in  the  present  case  was 
made  extending  the  time  20  days. 

[2,  3]  The  first  and  third  bills  of  exception 
relate  .to  the  exclusion  of  testimony  proffered 
by  the  appellant  to  show  that  be  bad  been 
convicted  in  the  federal  court  for  the  same 
transaction  upon  which  this  prosecution  is 
based.  These  bills,  as  qualified,  deny  this 
fact,  and  declare  that  such  prosecution  that 
was  had  against  him  in  the  federal  court  was 
for  selling  Intoxicating  liquors  without  a  rev- 
enue  license  contrary  to  the  laws  of  the 
United  States.  In  the  absence  of  a  statement 
of  focts,  this  court,  under  its  established  prac- 
tice, would  be  precluded  from  reversing  on 
account  of  the  rulings  upon  the  admission  of 
evidence.  Hobbs  v.  State,  28  S.  W.  814? 
Oakery  v.  State,  158  S.  W.  285 ;  and  other 
cases  dted  in  Vernon's  C.  C.  P.  art  844,  note 
9,  p.  814.  However,  if  the  bills  were  con- 
sidered, we  find  no  plea  of  former  Jeopardy 
or  former  convlotion.  Even  if  this  testimony 
would  have  been  admissible  under  any  cir- 
cumstances, our  attention  has  been  called  to 
none  under  which  it  would  be  material  in  the 
absence  of  pleas  of  this  character. 

[4,  S]  Bill  No.  2  complains  of  the  remark 
of  the  court  to  the  effect  that  the  order  of  the 
commissioners'  court  declaring  the  result  of 
the  local  option  election  and  prohibiting  the 
sale  of  intoxicating  liquors  had  been  publish- 
ed for  four  .successive  weeks  was  conclusive 
proof  of  the  publication.  Article  5722  of  the 
Revised  Statutes  provides  that  the  entry  by 
tlie  county  Judge  of  the  fact  of  publication 
shall  be  sufficient  prima  fade  evidence  of  the 
publication.  In  view  of  this  statute,  we  are 
unable  to  comprehend  how  the  remark  of  the 
county  Judge  would  have  been  harmful,  espe- 
cially in  view  of  the  fact  that  the  record  does 
not  disclose  there  was  any  contested  issue 
about  the  publication.  The  burden  of  proof 
was  upon  the  state  to  prove  that  the  election 
tiad  been  held  and  notice  published,  but  tliia 


WHS  done  by  the  certificate  mentioned,  and 
was  sufiident,  under  the  rulings  of  this  court, 
to  authorize  an  lnstm««tlon  to  the  Jury  that 
prohibition  was  In  effect  Branch's  Ann.  P. 
C.  i  1233,  p.  607,  and  cases  dted ;  Irish  v. 
State,  34  Tex.  Or.  R.  130,  29  S.  W.  778. 

We  have  reviewed  the  bill  of  exceptions, 
and,  finding  no  error,  it  is  the  order  of  the 
court  that  the  Judgment  of  the  lower  court 
be  affirmed. 


DAVIS  V.  STAT^.     (No.  4500.) 

(Court  of  Criminal  Appeals  of  Texas.    June  6, 

1917.    On  Moti<ni  for  Rehearing, 

June  27,  1917.) 

1.  HoMiciDK  «=9l  11— Justifiable  Homicide 
—Theft  at  Night. 

Under  Pen.  Code  1911,  art  HOB,  providing 
that  homicide  is  permitted  by  law  when  inflicted 
for  the  purpose  of  preventing  theft  at  night,  de- 
fendant, who  was  assisting  in  the  theft  of  water- 
melons at  night  was  not  justified  in  killing  de- 
ceased, though  the  latter  and  his  companions 
were  attempting  to  capture  defendant 

(£!d.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  gi  143.  144.] 

2.  HomciDE     «=s>234(l)—Mi}BDEB— Evidence 

— SUFFICIKNCT. 

In  a  prosecution  for  murder  by  one  engaged 
in  theft  at  night,  evidence  held  sufificient  to  sus- 
tain the  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  (  482.] 

On  Motion  for  Rehearing. 

8.  CnnnwAi,  Law  «=>1186(4)  —  Appbai  awd 
Erbob— Bbbob  FAvoaABi.B  TO  AocnsBD. 
Where,  even  if  tlie  jury  believed  defendant's 
theory,  a  conviction  of  manslaughter  would 
have  been  proper,  a  charge  that,  if  jury  be- 
lieved defendant's  theory,  they  should  acquit 
him,  although  erroneous,  was  without  preju- 
dice, being  more  favorable  than  a  correct  charge, 
and  defendant's  counsel  having  examined  such 
dharge  omitting  any  reference  to  manslaughter, 
and  permitted  ft  to  be  read  to  jury,  no  reversible 
error  is  shown  in  view  of  Vernon's  Ann.  Code 
Cr.  Proc.  1916,  art  743,  providing  that  th«  judg- 
ment shall,  not  be  reversed  unless  the  error  ap- 
pearing from  the  record  was  calculated  to  injur* 
the  rights  of  defendant. 

4.  Chimin Aj,  Law   i8=>1088(1),   1090(14)— Ap- 

FEAI,  AND   EBBOB— MATITSBS   REVIEWABLE. 

Objections  to  the  charge  in  the  court  below 
as  required  Iqr  Vernon's  Ann,  Code  Cr.  Proc 
1916,  art  743,  and  bills  of  exceptions  as  requir- 
ed under  article  744  were  necessary  for  review 
on  appeal. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  2646,  2818,  3204.] 

6.  Cbiminal  Law  *=»1159(1)  —  Appkal  and 

Erbob— CrBoimns  fob  Revkbbal. 
That  this  court  might  have  rendered  a  more 
merciful  verdict  would  not  alone  authorize  it 
to  set  aside  the  verdict;  as  the  jury  alone,  un- 
der the  Constitution,  is  authoriiged  to  fix  the 
punishment 

rtkl.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  IS  3074,  3082,  3083.] 

Appeal  from  District  Court,  Washington 
County;   R.  J.  Alexander,  Judge. 

Ben  Davis  was  convicted  of  murder,  and 
be  appeals.    Afflrmed. 
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Hatttis,  Teagoe  &  Matl^  of  Breoham,  for 
appellant.  B.  B.  Hendricks,  Asst.  Atty.  Gen., 
for  the  State. 

PRCmDESGAST,  J.  Appellant  wae  con- 
Ticted  of  murder  with  the  death  penalty  as- 


There  is  no  necessity  of  reciting  tlie  testi- 
mony of  the  several  witnegses.  However,  It 
wag  clearly  sufficient  to  show,  and  authorize 
the  jury  to  fiiMl:  That  shortly  before  the 
Bight  of  July  8,  1016,  John  Davis,  a  brother 
of  appellant,  and  Charley  House  bad  stolen  a 
large  number,  57,  watermelons  out  of  the 
field  of  Frank  Wehmeyer,  and  hid  them  in 
tbe  bushes  and  grapevines  in  Mr.  BucIl's  hay- 
fleld.  That  Mr.  Wehmeyer  had  discovered 
that  his  melons  had  been  stolen,  and  after 
searching  found  them  where  they  were  bid- 
den, and  thereby  recovered  their  possession. 
That  he  then  procured  the  assistance  of  sever- 
al other  persons,  and  together  they  went  to 
Mr.  Buck's  &eM,  where  the  thieves  bad 
secreted  the  melons  on  Saturday  night,  to  ap- 
^«hend  the  thieves  when  they  would  oome 
to  regain  and  remove  the  melons.  They  were 
armed,  but  not  for  the  purpose  of  killing  the 
thieves,  or  any  of  them,  but  to  catch  them. 
They  remained  near  where  the  melons  were 
ontil  about  2  or  2:30  o'clock  that  night  The 
moon  shown  until  nearly  that  time,  but  had 
gone  down,  and  it  was  dark  thereafter.  After 
it  got  dark  at  said  hour  of  about  2:30  o'clock 
in  the  morning,  appellant  with  his  said  broth- 
er and  the  other  thief  and  another  party  to- 
gether went  to  get  and  haul  away  the  melons. 
They  went  In  a  two-seated  hack.  They  bad 
sacks  along  with  them  to  get  the  melons  and 
carry  them  to  the  liack.  When  they  got  near 
the  place  they  all  got  out,  hitched  their  team, 
and  with  the  sacks  went  to  get  the  melons. 
Appellant  shortly  before  this  had  procured  his 
gun  and  took  that  along.  When  they  got  out 
of  the  back  he  took  this  gun  with  him  to  get 
the  melons.  He  with  his  companions  were 
discovered  by  deceased  and  his  associates 
going  to  get  the  melons,  and  just  as  appellant 
reached  the  melons  and  stooped  down  to  be- 
gin putting  some  of  them  In  a  sack  the  de- 
ceased called  to  him  and  the  others  two  or 
three  times  to  "hold  up,  that  they  liad  stolen 
the  melons,  but  had  not  gotten  away  with 
them,  and  to  hold  up,  we  got  you."  Deceased 
and  two  of  his  companions  were  at  this  time 
very  near  to  appellant,  the  testimony  show- 
ing that  he  was  within  six  to  ten  f^t  of  him. 
Appellant  replied,  "Go  tp  hell,"  and  im- 
mediately shot  and  Ulled  deceased.  That 
when  be  fired  the  first  shot  which  killed  de- 
ceased he  and  the  others  ran.  Then  de- 
ceased's companions  repeatedly  shot,  but  not 
at  first  to  hit  or  kill  appellant  or  any  of  his 
companions.  Hiey  all  escaped  at  the  time. 
Appellant  wfjs  so  close  to  deceased  when  he 
shot  and  killed  him  that  deceased's  clothes 
were  powder-burned.-  Appellant  knew  before 
be  got  out  ot  the  hack  and  took  bis  gun  and 
sack  along.  wlt|ib&n  to  g^t  the  i^peldns  that 


they  had  been  stolen,  and  with  this  knowl- 
edge he  went  to  get  them,  and  was  in  the 
act  of  putting  some  of  them  in  a  sack  to 
carry  away  when  he  was  so  hailed  by  de- 
ceased. 

[1]  Our  statute  (arUde  1105,  P.  C.)  pro- 
vides that  homicide  Is  permitted  by  law 
wtien  inflicted  for  the  purjiose  of  preventing 
the  offense  of  theft  at  night,  If  when  the 
killing  takes  place:  (1)  It  reasonably  ap- 
pears by  the  acts  or  words  coupled  with  the 
acts  of  the  person  killed  that  It  was  his  pur- 
pose and  Intent  to  Commit  the  tiieft;  (2) 
while  the  person  klUed  was  in  the  act  of  com- 
mitting the  offense  of  theft,  or  after  some 
act  done  by  him  showing  evidently  an  intent 
to  commit  such  offense;  (8)  and  the  killing  is 
Justifiable  while  the  thief  is  at  the  place  of 
the  attempted  theft,  or  within  gunshot  there- 
of. So  that,  if  deceased  had  killed  appel- 
lant under  the  circumstances,  he  unquestion- 
ably would  have  been  justified  In  the  killing. 
Under  this  statute  the  deceased  was  clearly 
within  the  law  in  attempting  to  apprehend 
the  thieves,  and  In  hailing  them.  Even  If  he 
or  any  of  his  companions  had  first  shot,  or 
shot  at  appellant,  that  would  give  him  no 
right  to  kill  deceased,  and  his  claim  of  self- 
defense  would  not  avail  him ;  for,  if  an  arm- 
ed tlilef  at  night  caught  in  the  very  act  of 
theft  could  defend  on  the  groutxl  of  self- 
defense  because  the  owner  hailed  him,  or  even 
shot  at  him,  it  would  be  in  direct  convict 
with  and  nullify  this  statute. 

The  court,  however,  submitted  self-defense 
in  his  favor  on  his  testimony  to  the  effect 
that  he  was  shot  at  first,  to  this  effect,  that 
if  the  deceased,  or  the  others  acting  with  him 
at  the  time  of  such  shooting,  first  shot  at  the 
defendant  with  Intention  to  tdll  him,  or  In- 
fiict  upon  him  serious  bodily  injury,  then  he 
had  the  right  to  shoot  the  deceased,  and 
he  would  not  be  required  to  retreat  in  order 
to  avoid  the  necessity  or  apparent  necessity 
of  shooting  the  deceased,  and  if  the  Jury  so 
find  they  will  acquit  him;  and  further,  in 
passing  upon  this  matter  of  self-defense,  the 
jury  must  do  so  from  the  standpoint  of  de- 
fendant as  it  appeared  to  him  at  the  time. 

Appellant  in  the  trial  court,  before  the 
trial  was  concluded,  made  no  exception  what- 
ever to  the  court's  cliarge,  and  asked  no  spe- 
cial charge  at  all.  He  now  contends  that  the 
court  erred  in  not  charging  self-defense  in 
his  behalf  on  apparent  danger.  Even  If  we 
could  now  consider  such  question,  we  think 
the  evidence  did  not  raise  and  tbe  court  did 
not  or  in  fftUlng  to  charge  on  any  such  is- 
sue. He  charged  on  self-defense  from  the 
only  standpoint  which  could  be  contended 
was  raised  by  tbe  testimony.  After  tbe  trial 
he  contended  that  the  court  erred  in  hot 
charging  the  law  of  manslaughter.  £iven  if 
the  evidence  did  raise  such  an  issue,  tbe  court 
did  not  err  In  failing  to  submit  a  charge  on 
that  subject,  because  be  did  not  at  the  time 
except  to  tbe  court's  charge  because  of  such 
fa^^ns,  por  ask  any  charge  on  the  subject. 
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and  under  the  circnmstances  of  this  case  no 
reversible  error  Is  shown.  - 

[2]  The  evidence  was  amply  snflSdent  to 
snstaln  the  verdict 

The  Judgment  will  therefore  be  affirmed. 

On  Motion  for  Rehearing. 

Without  a  review  of  the  evidence,  which 
Is  stated  In  some  detail  in  the  original  opin- 
ion, it  shows,  from  the  state's  standpoint, 
that  appellant,  while  armed  with  a  shotgun, 
went  at  night  to  the  deceased's  premises  to 
steal  his  property  or  assist  in  the  theft 
thereof,  and  that  as  soon  as  deceased,  who 
was  on  watch,  spoke  to  appellant,  appellant 
shot  and  killed  him.  Deceased,  learning  that 
his  melons  bad  been  stolen  and  bidden,  went 
with  his  friends  to  the  premises  to  catch  the 
thieves.  The  state's  evidence  is  to  the  effect 
that,  when  appellant  and  others  engaged  in 
the  theft  appeared,  deceased  said:  "Hold 
up;  you  got  the  melons,  but  you  didn't  get 
away  with  them;  we  have  got  you."  Ap- 
pellant said,  "Go  to  hell,"  and  fired  imme- 
diately. The  deceased  was  armed,  with  a 
shotgun.  A  state's  witness  says:  "He  bad 
his  gun  in  one  hand,  in  this  band  (indicat- 
ing) under  his  arm.  Just  as  the  gun  fired 
be  had  his  gun  up  like  that  (indicating), 
catching  his  gun  up  when  the  gun  fired." 
The  same  witness  was  cross-examined  and 
asked  tliis  question:  "You  say  positively  that 
Webmeyer  did  not  raise  his  gun,  or  make 
an  effort  to  shoot,  until  after  Ben  raised  bis 
gun?  A.  No,  sir;  he  didn't  raise  his  gun. 
Ben  says,  'Go  to  hell.'  When  he  said  that  be 
was  coming  up  with  his  gun.  Just  as  he  said 
that  his  gun  fired."  Other  witnesses  for  the 
state  give  substantially  the  same  testimony 
as  tbat  quoted  above.  The  state's  witness 
Roese  testified  that  deceased  said,  "O,  yes; 
we  have  got  you  now."  That  at  the  time  he 
said,  "We  have  got  you  now,"  appellant  shot. 
He  did  not  more  than  speak  that  word  wh«i 
appellant  shot  him.  Deceased  did  not  try  to 
shoot  them  In  any  way.  He  had  a  gun :  "the 
position  be  held  it  in  was  down  that  way 
(indicating),  like  a  man  walking  up,  and 
would  have  the  gun  down  that  way,  bending 
down."  The  same  witness  on  cross-examina- 
tion was  asked:  "Do  you  know  whether 
Wehmeyer  was  making  any  effort  to  shoot 
when  he  got  shot?  A.  No,  sir;  he  could  not 
shoot  He  did  not  have  his  gun  in  position 
at  all  if  he  wanted  to  shoot"  Deceased's 
clothes  were  powder-burned. 

Appellant's  theory  and  evidence  was  that, 
when  he  discovered  the  deceased,  he  ran,  and 
deceased,  or  some  one  in  his  party,  exclaim- 
ed, "Hold  up;  too  late  to  mn;  I  will  kffl 
■you;"  that  a  shot  was  immediately  fired  at 
him  while  he  was  running;  and  that  after 
he  had  been  shot  at  he  returned  the  Are. 
Before  shooting  he  ran  some'  distance,  stum- 
bled and  fell,  and  fired  without  taking  aim  or 
shooting  at  any  one  In  particular. 

[S]  The  court  In  Its  chtirge  accorded  the 


appellant  the  perfect  right  of  self-defense 
predicated  upon  his  testimony  and  theory, 
namely,  that  he  was  fired  at  by  the  deceas- 
ed, or  some  of  the  party  with  him,  before  he 
shot  the  deceased.  This  charge,  while  not 
in  approved  terms,  was  more  favorable  to 
appellant  than  was  justified  under  the  law 
and  facts.  At  most,  he  was  entitled.  If  bis 
theory  Is  believed,  to  the  Imperfect  right  of 
self-defense.  Heed  v.  State,  li  Tex.  App. 
514,  40  Am.  Hep.  796:  Franklin  v.  State,  34 
Tex.  Cr.  R.  288,  80  8.  W.  231;  Yoang  t. 
State,  53  Tex.  Cr.  R.  418,  110  8.  W.  446.  126 
Am.  St.  Rep.  792.  That  Is  to  say,  if  the  Jury 
believed  his  theory  to  be  true,  they  would 
have  been  authorized  by  the  law  to  convict 
him  of  manslaughter,  but  would  not  baTe 
been  authorized  to  acquit  him. 

The  charge  on  self-defense  was  predicated 
upon  the  only  defensive  facts  that  were  la 
the  record,  viz.  that  appellant  upon  dlscor- 
ering  his  adversaries  retreated  and  fired  only 
after  he  had  been  fired  upon.  The  charse 
of  the  court  presenting  this  theory,  and,  omit- 
ting any  reference  to  manslaughter,  was  ex- 
amined by  appellant's  attorneys  and  permit- 
ted by  them  without  complaint  to  be  read  to 
the  Jury. 

The  case  of  Prankltn  v.  State,  34  Tex.  Cr. 
R.  288,  30  S.  W.  231,  is  not  understood  by  n« 
as  holding  that  a  man  caught  in  adultery  and 
assailed,  who  slays  the  injured  party.  Is 
guilty  of  no  greater  oftense  than  manslangh- 
ter,  but  It  holds  that  the  wrong  committed 
by  an  adulterer  does  not  completely  take 
away  his  right  Of  self-defense,  and  wblle  It 
may  not  Justify  the  killing  of  his  assailant, 
the  Jury  should  be  told  that  believing  his 
theory,  they  will  be  authorized  to  mitigate 
his  offense  and  convict  of  manslaughter.  In 
this  case  the  same  Is  true.  The  court  would 
have  been  correct  in  telling  the  Jury  tbat. 
believing  appellant's  theory,  they  were  au- 
thorized to  convict  of  homicide  of  the  degree 
of  manslaughter,  but  the  court  did  nion'; 
he  told  the  Jury  that  believing  appellant's 
theory,  they  would  acquit  him  of  any  offense. 
In  the  trial  of  the  case  appellant  had  the 
benefit  of  an  instruction  that  the  Jury  should 
acquit  If  they  believed  his  story  or  had  a  rea- 
sonable doubt  as  to  Its  truth.  Content  with 
this  charge,  more  favorable  than  the  law  au- 
thorized, appellant  submits  his  cause  to  the 
Jury.  After  the  verdlrt.  Is  It  sound  to  say 
that  by  submitting  his  defensive  facts  In  a 
tight  more  favorable  than  the  law  Justified, 
and  In  failing  to  submit  them  in  their  less 
favoraUe '  light,  there  has  been  a  failure  to 
accord  appellant  such  a  fair  and  Impartial 
trial  as  will  require  this  court  to  set  side  the 
verdict  rendered?  Article  T4S,  Vernon's  C 
C.  P.,  provides: 

"Whenever  it  appears  by  the  record  in  any 
criminal  action  upon  appeal  of  'the  defendant 
that  any  of  the  requirements  of  the  nine  preced- 
ing artide*  [artidn  73.V-742]  have  been  diare- 
guded,  the  judsoient 'Shall  not  be  reveiaed  un- 
less the  error  appearing  from  the  record  was 
cidculated  to  injure  the  rights  of  the  defendant. 
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or  imlen  it  appears  ttom  the  teoord  that  th«{ 
defendant  has  not  had  a,  fair  and  impartial  trial, 
and  all  objections  to  the  charge,  and  on  account 
of  refusal   or   modification    of   sp«3cial   charges 
shall  be  made  at  the  time  of  the  triai," 

[41  "We  are  not  called  upon  to  consider  any 
of  the  errors  mentioned  in  this  subdivision 
of  the  statute,  becanse  there  were  no  objec- 
tions to  the  charge,  and  there  are  no  bills  of 
exception,  nnder  article  744,  O.  a  P.,  pointing 
out  errors  In  the  trial.  These  are  necessary. 
See  notes  arUclee  743  and  744,  Vernon's  C. 
C.  P.  Looking  alone  to  the  fairness  and  Im- 
partiality of  the  proceedings,  we  are  con- 
fronted with  the  question  above  put:  Does 
«  submission  of  appellant's  defensive  facts  to 
the  jnry  in  a  light  more  favorable  than  the 
law  requires,  and  the  failure  to  submit  It 
with  a  limitation  upon  Ms  rights  required  by 
law,  condemn  the  verdict  as  resulting  from 
unfairness  or  impartiality?  Bearing  on  this 
question  Is  a  long  list  of  cases  referred  to  in 
Vernon's  a  O.  P.  p.  609,  note  20,  to  the 
point  that  a  complaint  of  a  charge  more  fav- 
orable than  authorized  hy  law  Is  not  ground 
for  reversal.  It  seems  to  us,  la  considering 
the  record,  that  If  the  jury  had  been  told 
that,  believing  appellant's  defensive  theory, 
they  could  And  against  him  no  more  than 
manslaughter,  he  could  have  received  no 
greater  benefit  than  if  the  jury  was  told,  as 
it  was  told,  that,  believing  the  same  facts, 
they  were  to  acquit  him.  As  a  practical  mat- 
ter dther  charge  has  a  tendency,  under  all 
the  facts,  to  give  the  jury  an  opportunity  to 
mitigate  the  punishment,  and  the  charge  giv- 
en was  quite  as  useful  for  this  purpose  as 
would  have  been  the  charge  on  manslaughter, 
because  both  would  have  depended  upon  the 
same  facts.  The  result  of  the  trial  Indicates 
that  the  jury  did  not  believe  defendant's 
theory;  that  It  did  not  raise  a  reasonable 
doubt  in  their  minds  as  to  the.  accuracy  of 
the  state's  theory  to  the  effect  that  the  appel- 
lant, while  so  close  to  the  deceased  his 
clothes  were  powder-burned,  shot  the  deceas- 
ed before  appellant  was  flred  upon  or  any 
effort  was  made  to  fire  upon  Mm.  This  court 
cannot  say  that  the  trial  was  Illegal,  nor  that 
it  was  unfair  or  not  Impartial. 

[8]  The  fact  that  this  court  might  have 
rendered  a  more  merciful  verdict  on  the  facts 
would  not  bring  it  withlh  Its  province  on 
that  account  alone  to  set  aside  the  verdict 
of  the  body  which  under  the  Constitution  Is 
authorized  to  fix  appellant's  punishment 

The  motion  is  overmled. 


JOINER  V.  STATa 


(No.  4506.) 

June  20, 


(Coart  of  Oriminal  Appeals  of  Texas. 
1917.) 

Pabent  and  CHII.D  «=»17(6)— Duties  of  Pab- 
ENT— Cbiminal  Offenses— EviDBNoB—SuF- 

nClKNCY. 

Evidence  held  insnffident  to  estabUah  the 
offense  by  a-  father  of  willfully  neglecting  and 
refusing  to  provide  for  the ;  support  and  main- 


tenance of  a  diild  under  Acts  8Sd  T^S-  ^  K^^'  i 
1  (Vernon's  Ann.  Pen.  Code  19l»,  art  640a). 

[Bd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  g  18L] 

Appeal  from  WicMta  County  Court;  Har- 
vey Harris,  Judge. 

J.  H.  Joiner  was  convicted  of  an  offense^ 
and  he  appeals.    Reversed  and  remanded. 

E.  W.  Napier,  of  WicWta  Falls,  for  appel- 
lant. E.  B.  Hendricks,  Asst.  Atty.  Gen.,  tor 
the  State. 

PRENDERGAST,  J.  Appellanl  was  con- 
victed for  willfully  neglecting  and  refusing 
to  provide  for  the  support  and  maintenance 
of  his  cMld,  4^  years  old,  who  was  in  needy 
and  necessitous  circumstances. 

The  prosecution  was  under  section  1  of  the 
Acts  of  1013,  p.  188  (1  Vernon's  Crlm.  Stat- 
utes, art  640«),  wMch  Is  to  this  effect:  Any 
parent  who  shall  willfully  or  without  justi- 
flc&tloQ  neglect  or  refuse  to  provide  for  the 
support  and  maintenance  of  Ms  child  under 
16  years  of  age  In  necessitous  circumstances 
shall  be  deemed  guilty,  etc. 

Appellant  contends,  among  other  things, 
that  the  evidence  was  InsuiSclent  to  sustain 
his  conviction.  TMs  question  only  need  be 
passed  upon.  The  uncontradicted  testlowny 
shows  that  about  April  1,  1917,  appellant's 
child,  4%  years  old,  was  very  sick  with 
pneumonia.  He  and  his  family  were  mem- 
bers of  a  religious  order  which  believed,  and 
be  believed,  that  medicine  should  not  be 
administered  to  a  sick  person,  but  instead 
treated  by  praying  to  God  to  heal,  and  In 
addltloh  bathe  the  patient  with  water  and 
oil,  and  do  such  other  things  as  may  be  with- 
in their  power  to  make  the  patient  com- 
fortable, to  relieve  pain,  and  expedite  recov- 
ery. Appellant  practiced  tMs  treatment  with 
his  cMld,  and,  according  to  his  testimony, 
which  was  undisputed,  be  and  his  wife  were 
doing  all  they  could  and  all  they  knew  how 
to  do  for  him.  He  himself  worked  In  the 
daytime,  and  was  with  his  cMld  and  family 
at  night  His  wife  was  In  constant  attend- 
ance upon  the  child.  The  county  and  dty 
health  officers  and  the  humane  officer  learn- 
ed of  the  serious  Illness  of  this  child,  and 
commendably  took  steps  to  have  the  child 
properly  treated  from  their  standpoint. 
When  they  saw  the  child  and  Its  serious  111- 
ness  they  demanded  that  appellant  should 
call  In  a  physldan  to  attend  and  treat  it. 
He  at  first  refused  to  do  tMs  because  he 
claimed  that  the  treatment  they  were  giving 
the  child .  and  their  prayers  were  all  that 
was  necessary  and  that  the  child  would  be 
cured.  Because  he  refused  to  then  call  a 
physician  appellant  was  at  once  arrested  and 
taken  to  the  Jail,  but  not  Incarcerated.  These 
ofiBcers  told  him  that  unless  he  called  a  phy- 
sician that  they  would  remove  the  child  to  a 
sanitarium  and  have  the  proper  attention 
given  to  it.     He  thereupon  called  a  physl- 
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dan,  wbo  treated  the  child,  and  It  soon  re- 
covered. 

Persons  might  differ  as  to  whether  or  not 
appellant's  method  of  treating  the  child  was 
a  proper  one,  and,  of  course,  no  one  can  know 
whether  the  child  would  have  recovered  tra- 
der that  treatment  or  not;  but  under  any 
phase  of  the  testimony  we  think  It  fails  to 
show  or  authorizes  the  Jury  to  find  that  ap- 
pellant willfully  or  without  Justlflcation  neg- 
lected to  properly  provide  for  his  child.  On 
the  contrary,  we  think  it  shows  that  he  did 
not  willfully  or  without  justification  fail  to 
provide  for  his  child  in  the  sense  intended 
by  said  statute  to  be  made  an  offense.  And 
while  he  at  first  refused  to  call  a  physician 
and  have  his  child  properly  treated,  he  did 
so  as  soon  as  the  county  health  officers  in- 
formed him  of  the  serious  illness  of  his 
child  and  the  necessity  for  medical  atten- 
tion, and  they  *ould  remove  the  child  to  a 
sanitarium,  etc.  It  is  true  that  even  at  first 
when  so  Informed  he  declined  to  call  a  phy- 
sician, but  the  testimony  shows  that  he  did 
so  very  soon,  or  practically  immediately 
thereafter. 

We  think  the  evidence  excludes  the  Idea  of 
his  neglect  of  his  child  or  failure  to  provide 
for  It  in  this  respect  to  such  an  extent  and 
for  such  a  length  of  time  as  would  show  or 
Justify  the  Jury  to  find  that  he  did  so  vrtll- 
fully. 

The  Judgment  wHl  therefore  be  reversed, 
and  the  case  remanded. 


WEIGH  V.  STATE.     (No.  4459.) 

(Court  of  CMminal  Appeals  of  Texas.    June  13, 
1917.) 

1.  Homicide  «=»166(1)— Evidehcb— Adiossi- 

BILITY. 

In  a  homicide  case,  evidence  of  a  rumor, 
which  might  have  caused  accuaod's  acts,  is  in- 
admisaible,  unless  accased'a  knowledge  of  it  is 
proved. 

[EM.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  |  320.] 

2.  Obiminai.  I.AW  «=>1109(2)  —  Appeal  — 
Hahmless  Ebbor. 

Any  error  in  admitting  evidence  of  a  mmor 
in  a  homicide  case  is  no  cause  for  reversal, 
where  the  rumor  was  subsequently  proved  with- 
out objection. 

[Ed.    Note.— For    other   cases,    see   Criminal 
Law,  Cent  |  3138.] 

3.  Cbtminai,  Law  ®=»1171(1)  —  Trial  —  Mib- 

CONDUCT  or  COUNSEU 

In  a  homicide  case,  where  the  defense  was 
insanity,  the  prosecuting  attorney's  argument, 
urging  a  conviction  upon  theory  that  accus- 
ed's insanity  could  latO'  be  inquired  into,  held 
reversible  enx*. 

[Ed.    Note. — For   other   cases,   soe   Criminal 
Law,  Cent  Dig.  (  3127.] 

4.  Cbiminal  Law  $=>728(1>— Tbial— Mode  or 
Making  Objections. 

The  trial  court  in  a  homicide  case,  probably 
abased  its  discretion  in  requiring  accused's  coun- 
sel to  whisper  his  objections  regarding  prose- 
cuting attorney's  misconduct,  since  Const,  art 
I,  {  10,  guarantees  a  speedy  public  trial  and 


right  to  be  heard  by  connsel,  and  a  bystander's 
bill  of  exceptions  could  not  be  made,  pursuant  to 
Rev.  St  1911,  arts.  2066,  2067,  in  case  the 
court  and  attorneys  failed  to  agree  upon  the  ob- 
jections or  ruling  so  made. 

Prcndergast,  J.,  dissenting. 

Appeal  ttwa  District  Court  Awtln  Comi- 
ty;   Frank  S.  Roberts,  Judge. 

Otto  Weige  was  oonvlcted  of  murder,  and 
8iq|)eals.    Reversed  and  remanded. 

0.  Q.  Krueger,  of  BelMlle,  and  Mathis, 
Teagne  ft  Mathis,  of  Brenham,  for  appel- 
lant B.  B.  Hendridfs,  Asst  Atty.  Oen.,  for 
the  State. 

MORROW,  J.  Supplementing  what  has 
been  said,  and  making  more  definite  the  rea- 
sons on  which  the  majority  of  the  court  base 
their  Judgment  that  the  record  requires  a 
reversal,  the  following  observations  are  made: 

[1,2]  The  appellant  killed  his  wife  under 
very  revolting  circumstances.  The  only  mo- 
tive which  from  the  evidence  suggests  itself 
to  our  minds  is  that  of  mental  derangement 
on  the  part  of  appellant  While  there  is  a 
conflict  of  evidence  as  to  the  sanity  or  in- 
sanity of  appellant  his  witnesses  make  out 
a  strong  case  in  support  of  the  affirmative. 
The  appellant  was  afflicted  with  many  physi- 
cal defects.  He  stuttered  so  that  he  could 
hardly  be  understood.  He  was  so  deaf  ttmt 
it  was  almost  Impossible  to  make  him  hear 
or  understand  a  conversation.  His  faculties 
were  impaired  from  sickness  in  childhood. 
There  was  testimony  that  his  mental  condi- 
tion was  bad.  Many  incidents  in  his  life 
were  related  which  could  be  explained  only 
upon  the  theory  that  his  mind  .was  deranged. 
At  times  he  would  manifest  great  excitement 
with  no  apparent  cause.  He  would  form  and 
act  upon  conclusions  of  fact  which  had  no 
foundation  in  truth.  Members  of  Ids  family 
liad  undertaken  to  look  after  business  trans- 
actions for  him  on  the  theory  of  his  want  of 
capacity.  He  had  l>een  charged  with  lunacy. 
He  grew  greatly  excited  about  imaginary  law- 
suits. Experts,  as  well  as  nonexperts,  tes- 
tified to  his  insanity.  The  expert  described 
him  as  an  imbecile,  with  delusions,  and  de- 
clared that  at  the  time  of  the  commission  of 
the  offense  he  did  not  clearly  know  the  differ- 
ence t>etween  right  and  wrong,  did  not  real- 
ize the  consequences,  and  that  his  actions 
were  not  those  of  a  normal  man.  On  cross- 
examination,  the  expert  introduced  by  appel- 
lant testified  that  if  there  .was  a  general  ru- 
mor that  his  father  and  his  wife  were  guilty 
of  illicit  relations,  and  that  appellant  had 
heard  of  this  rumor  and  believed  that  ttiat 
was  the  reel  canse  of  the  separation  of  his 
mother  and  father,  such  facts  would  not  show 
a  delusion.  Subsequently,  the  state,  over  ap- 
pellant's objection,  introduced  evidence  of  a 
mmor  of  this  character  existing  in  the  neigli- 
borlrood  some  years  l>efore  the  homicide.  The 
court,  in  qualifying  the  bill,  says  that  he 
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permitted  tbls  testimony  to  meet  that  of  the 
expert  above  m^itloned,  and  refers  to  the 
testimony  €t  O.  "W.  Schmidt,  a  state's  witness. 

Schmidt  was  a  justice  of  the  peace,  a  close 
neighbor  of  appellant,  and  on  the  day  on 
which  the  homldde  took  place  had  taken  the 
appelant  to  town  with  him  In  his  bnggy.  pn 
his  way  ba(^  they  stopped  at  appellant's  sis- 
ter's house,  and  appellant  had  a  talk  with  his 
sister,  which  the  witness  did  not  hear.  After 
this  talk  appellant  told  the  witness  that  he 
had  learned  that  his  iMirents  had  separated 
and  that  It  bothered  him ;  that  he  was  get- 
ting dizzy  and  everything  was  tnmlng  round, 
and  that  his  wife  was  the  cause  of  It;  that 
he  had  Just  learned  that  bis  parents  had  sep- 
arated, and  that  his  wife  was  the  cahse  of  it; 
that  bis  old  father  and  mother  had  separated, 
and  It  troubled  him ;  that  on  their  way  home 
they  met  appellant's  uncle,  and  appellant  got 
oat  of  the  bnggy  and  talked  to  him.  After- 
wards he  got  back  in  ttae. buggy  and  simply 
said :  "This  is  too  bad."  This  is  about  aU 
the  conversation  tliat  took  place  on  the  route 
home,  except  that  appellant  said,  "You  got 
your  p^>er,  and  I  didn't  get  mine,"  and  then 
said  b»  imderstood  that  it  was  because  of 
the  condition  of  the  mail  route ;  that  when 
lie  got  borne  he  got  out  of  the  buggy  without 
saying  a  word.  And  the  same  witness  tes- 
tified also:  That  on  one  occasion  before 
he  had  been  called  on  by  appellant's  wife  to 
go  and  hunt  him.  He  had  gone  off  with  a 
gun,  and  after  searching  for  him  for  some 
time  they  found  him  standing  in  the  field 
with  a  gun  in  his  hand,  and  he  would  not 
give  it  up  nntU  one  of  the  parties  pretended 
he  was  going  to  slioot  a  rabbit,  got  the  gun, 
and  flred  at  the  Imaginary  rabbit,  and  he 
then  took  the  appellant  home.  That  on 
another  occasion  appellant  had  come  to  him 
and  said  that  his  wife  and  mother  had  filed  a 
complaint  against  a  person  named,  and  to 
prove  It  produced  a  paper,  which  the  witness 
examined  and  found  to  be  a  deed  to  lands. 
Without  going  into  detail,  this  witness  tes- 
tified to  many  acts  which  Indicated  an  ab- 
normal miiid.  The  witness  said  that  there 
was  a  rumor  that  appellant's  mother  ac- 
cused his  father  of  having  imprpper  relations 
with  appellant's  wife,  and  that  appellant  told 
him  about  it ;  this  conversation  taking  place 
the  day  of  the  homicide  after  appellant  had 
stated  that  he  had  received  the  Information 
from  his  sister  that  his  father  and  mother 
had  separated  and  that  his  wife  .was  the 
cause  of  it. 

This  conversation  is  the  only  thing  we  find 
in  the  record  which  would  indicate  that  ap- 
pellant knew  of  the  rumor  that  was  referred 
to  in  the  cro8»«xamlnation  of  Dr.  Greenwood, 
except  that  of  the  witness  H.  A.  Schram,  who 
testified  that  there  was  such  a  rumor  several 
years  l>efore  the  homicide,  and  that  he 
thought  appellant  knew  of  It.  It  is  quite 
doubtful  whether  this  testimony  or.  that  ot 
Schmidt  would  have  been  such  evldehce  of 


appellant's  knowledge  of  the  rumor  as  .would 
Justify  admission  In  evidence.  The  Infer- 
ence from  Schmidt's  testimony  is  more  natur- 
al ttiat  be  learned  this  in  tlie  conversation 
with  his  sister,  and  that  of  Schram  is  a 
mer?  opinion.  We  doubt  the  admissibility  of 
this  evidence  under  the  circumstances.  The 
rumor  would  manifestly  not  be  admissible 
unless  appellant's  knowledge  of  it  was  proved 
by  direct  or  circumstantial  evidence.  Consid- 
ering the  physical  defects  of  appellant,  such 
a  rumor  might  have  existed  without  his 
knowledge.  Humors  are  not  admissible  to 
prove  facts.  16  Cyc.  p.  1213;  McUme  v. 
Elder,  23  S.  W.  757.  Where  known  to  a 
defendant  in  a  criminal  case,  and  where  they 
relate  to  relevant  matters,  they  may  become 
admissible,  and  In  this  case  we  think  would 
be  admissible,  If  knowledge  of  their  existence 
on  the  part  of  appellant  was  satisfactorily 
shown  in  evidence.  In  connection  .with  this 
bill,  however,  we  wfll  say  that  it  does  not 
show  reversible  error,  even  If  the  rumor  was 
not  admissible,  for  the  reason  tliat  the  same 
fact  was  proved  without  objection  by  another 
witness. 

[3]  There  are  several  bills  preserved  to  the 
argument  of  counsel.  One  of  these  was  a 
strong  appeal  to  the  Jury  to  convict  the  appel- 
lahti  even  if  they  believed  him  to  be  insane. 
The  ciourt  in  his  very  carefuUy  prepared  main 
<*arge  had  instructed  the  Jury,  if  appellant 
was  Insane,  or  deranged  to  an  extent  that  he 
was  unable  to  know  the  dUFerence  between 
ri^t  and  wrong  as  to  the  particular  act  In 
question,  to  acquit  him.  The  argument 
amounted  to  an  appeal  to  the  Jury  to  disre- 
gard this  charge.  At  least  It  was  sut^ect  to 
that  (Construction.  As  quoted  in  the  bill  it 
was  as  follows: 

"Gentlemen,  yon  can  go  oat  and  find  this  de- 
fendant guilty  of  murder  and  send  him  to  the 
penitentiary,  and  the  law  is,  if  you  send  bim 
to  the  penitentiary,  he  and  his  folks  can  call 
for  a  trial  charging  him  with  lunacy  in  the 
county  court,  and  put  him  in  the  asylum  if  the 
jury  find  be  was  insane,  because  you  cannot 
put  an  insane  man  in  the  penitentiary ;  but  if 
you  should  turn  him  loose,  how  do  you  know  he 
will  ever  be  tried  for  insanity,  and  he  might 
go  back  up  where  he  lives  and  do  the  same 
thing  over  again,  or  kill  his  children." 

The  court.  In  his  qualification  of  the  bill, 
states  that  he  regarded  the  argument  as  prop- 
er, based  on  the  evidence  in  the  case.  This 
court,  in  a  unanimous  opinion  written  by 
Judge  Ramsey,  on  motion  for  rehearing  in  the 
case  of  Smith  v.  State,  reported  In  56  Tex. 
Cr.  R.  569, 117  S.  W.  870,  discussing  the  same 
questicm  upon  facts  peculiarly  similar  to 
those  involved  in  the  present  case,  held  that 
the  argtiment  required  a  reversal  of  the  case, 
although  there  was  a  charge  withdrawing  it 
from  the  consideration  of  the  Jury.  Prom 
that  opinion  we  take  the  following  quotation: 

"As  stated  in  the  original  opinion,  the  ap- 
pellant made  what  seems  to  us  to  be  a  very 
strong  showing  of  insanity.  The  facts  of  the 
burglary  were  proven  beyond  doubt.  The  only 
defense  for  all  practical  purposes  was  that  of 
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insanity,  llierefore  it  was  of  the-  hixhest  im- 
portance that  this  issne  should  hare  been,  as 
it  was,  fairly  submitted  to  the  jury,  and  that 
in  the  discussion  thereof  there  should  have  been 
no  such  departure  from,  the  rules  of  fair  debate 
as  would  have  illegally  imperiled  or  weakened 
the  defense.  »  »  •  The  state's  attorney  made 
the  statement  to  the  jnry,  as  set  out  in  the 
bill,  as  follows:  'I  want  a  verdict  of  guilty  In 
this  case,  because  I  do  not  want  you  to  set  a 
precedent  in  this  county  for  turning  people 
loose  on  a  plea  of  insanity.  If  you  turn  this 
defendant  loose,  then  these  lawyers,  like  Staf- 
ford and  Geddie,  will  be  pleading  insanity  for 
everybody  that  is  prosecuted;  and  if  you  are 
^oing  to  torn  this  defendant  loose,  you  had 
}ust  as  well  tear  down  your  courthouse  and 
burn  your  docket' " 

The  dlscosslon  of  the  matter  by  the  court 
in  the  opinion  mentioned  and  the  review  of 
the  authorities  therein  referred  to  aptly  apply 
to  the  record  In  this  case.  Other  cases  in 
point  are  Crow  v.  State,  S3  Tex.  Cr.  B.  270, 
26  S.  W.  209;  Jenkins  v.  State,  49  Tex.  Cr.  R. 
464,  93  S.  W.  726,  122  Am.  St.  Rep.  812;  Mur- 
mutt  V.  State,  67  S.  W.  510;  Patterson  v. 
State,  60  S.  W.  560.  The  opinion  written  in 
tills  case  by  the  dissenting  member  indicates 
that  the  argument  was  made  in  response  to 
an  argument  by  appellant's  counsel.  We  fall 
to  find  this  statement  In  the  elaborate  quall- 
flcaUon  of  the  bill. 

[4]  Another  point  raised  by  this  bill,  as 
well  as  by  bill  No.  26,  Is  that  involying  the 
rule  of  the  trial  court  which  prohibited  the 
counsel  for  the  appellant  to  make  his  objecr 
tion  to  tbe  impr<^er  argument  of  state's 
counsel  in  open  court,  and  requiring  that  such 
objection  be  made  In  a  whisper  Co  the  trial 
judge.  While  the  judge  trying  the  case  lias 
large  authorltjr  to  make  rules  for  the  gorem- 
ment  of  bis  court  which  are  not  inconsistent 
with  statutory  or  constitutional  provisions, 
or  the  rules  made  by  the  Supreme  Court,  and 
it  is  highly  commendable  that  such  action 
should  be  taken,  la  order  that  decorum  may 
be  maintained,  and  that  the  litigants  and  at- 
torneys may  know  in  advance  the  rules  they 
are  expected  to  observe,  we  are  inclined  to 
believe,  however,  that  In  making  and  en- 
forcing the  rule  in  question  the  trial  court  ex- 
ceeded his  authority. 

The  right  to  be  heard  by  counsel  and  a 
speedy  public  trial  Is  guaranteed  by  the  Bill 
of  Rights.  Article  1,  f  10,  Oonstltutlon. 
Wblle  recognizing  the  sound  and  wholesome 
discretion  vested  in  the  trial  Judge  in  the  con- 
duct of  trials,  the  appellate  courts  have  been 
careful  In  safeguarding  these  constitutional 
rights.  Patterson  v.  State,  60  S.  Wl  560; 
Reeves  v.  State,  34  Tex.  Cr.  R.  484,  31  S. 
W.  882 ;  Roe  v.  State,  25  Tex.  App.  66,  8  S. 
W.  463;  Lott  V.  State,  18  Tex.  App.  631.  The 
cases  mentioned  above,  in  which  reversals 
have  resulted  from  improper  arguments,  are 
but  illustrative  of  the  practice  ia  this  court, 
as  will  be  indicated  by  numerous  authorities 
cited  under  article  724,  Vernon's  O.  C.  P.  To 
bring  the  ruling  of  the  trial  court  before  this 
court  for  review,  a  bill  of  exceptions  is  gen- 


erally required.  Article  744,  G  C.  P.  And 
this  is  true  with  reference  to  the  argument  of 
attorneys.  Vernon's  C.  C.  P.  p.  541,  subd.  28, 
and  cases  cited.  By  articles  2066  and  2067, 
Revised  Civil  Statutes,  provision  is  made  for 
the  preservation  of  a  bill  of  exceptions  show- 
ing the  ruling  of  the  court  by  the  testimony 
of  bystanders,  where  the  counsel  presenting 
the  biU  and  the  court  fail  to  agree  as  to  what 
proceedings  took  place.  See  decisions  of 
this  court  construing  these  statutes.  Ver- 
non's a  C.  P.  p.  558,  subd.  39;  Washington  v. 
State,  58  Tex.  Cr.  B^  345,  125  S.  W.  917; 
Wootem  T.  Stato,  67  Tex.  Cr.  B.  89,  121  S.  W. 
703. 

It  is  self-evident  that  a  oompllanoe  with  the 
terms  of  these  statutes  would  be  impracti- 
cable under  the  operation  of  the  rule  referred 
to  in  the  bUl  of  exceptions  under  discussion. 
Under  its  operation  none  biut  the  trial  judge 
and  the  attorney  whispering  the  objection  to 
the  Judge  w'ould  be  in  position  to  know  what 
objections  were  made  and  to  what  subject- 
matter  they  related,  or  what  ruling  the 
court  made  thereon;  so  that  If,  in  preparing 
a  bill  of  exceptions,  there  was  a  disagreement 
between  the  attorney  and  the  trial  judge  as 
to  the  terms  of  the  objection,  or  its  subject- 
matter  or  ruling,  it  would  be  futile  for  the 
attorney  to  call  upon  bystanders  to  settle  ttie 
dispute,  because  they  would  be  perforce  of 
the  rule  in  ignorance  'of  the  proceedings,  and 
the  litigant  would  be  driven  to  accepting  the 
bill  of  exce^ons  in  the  terms  that  the  court 
prepared  it,  or  consent  to  such  qualification 
or  modification  of  it  that  the  ciourt  might 
make. 

a%e  judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded. 

PRENDERGAST,  J.  (dissenting).  Appel- 
lant was  convicted  of  the  murder  of  bis  wife, 
and  bis  punishment  assessed  at  15  years  in 
the  penitentiary.  His  only  defense  was  that 
he  was  insane  at  the  time  he  killed  her.  Ap- 
pellant was  about  48  years-  old  when  be  killed 
her.  At  the  time  they  had  six  living  children; 
the  youngest  about  2  years  old,  and  the  old- 
est perhaps.  16  or  18.  His  wife  was  with 
child  by  him  when  he  killed  her.  His  claim 
was  delusional  insanity.  In  the  course  of 
several  years  before  he  killed  his  wife,  it  was 
shown  by  his  parents  and  a  few  of  his  neigh- 
bors that  he  had  some  claimed  delusions  at  in- 
tervals. These  delusions,  if  so,  however, 
were  shown  to  have  been  at  different  times, 
considerable  time  elapsing  between  them,  and 
as  an  illustration  of  how  long  these  claimed 
delusions  lasted  at  a  time  his  fatlier  testi- 
fied: 

"At  certam  times  I  talked  to  him  and  con- 
versed with  him,  and  the  next  day  maybe  be 
would  be  in  a  rush  and  wouldn't  talk  to  you, 
and  talking  nonsense  to  you.  He  would  get 
over  that  in  a  day,  maybe  two  or  three  days, 
and  then,  when  that  was  over,  he  would  be  as 
rational  as  any  other  man.". 
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He  stuttered  very  badly  all  of  his  life,  so 
macb  so  tliat  be  could  hardly  talk,  and  when 
he  did  at  all  it  was  with  difficulty.  When  he 
was  young,  his  hearing  was  somewhat  defec- 
tive. When  he  was  about  19  years  old,  he 
bad  measles,  which  affected  his  hearing  there- 
after materially,  and  from  time  to  time  until 
he  killed  his  wife  bis  hearing  became  more 
defective.  So  much  so  that  at  the  time  he 
killed  der,  and  for  some  time  prior  thereto, 
be  was  almost  deaf,  though,  as  his  father  tes- 
tified, by  getting  close  to  him  and  talking 
loud  he  could  hear  some.  He  was  a  farmer; 
owned  and  lived  'on  his  own  f ann.  He  was  a 
good  worker;  attended  to  his  business  of  all 
diaracter.  Just  such  a&  a  man  in  his  business 
and  walk  of  life  would  dally  attend  to.  A 
large  number  of  his  immediate  neighbors, 
whCo  had  known  him  and  associated  with  him 
from  a  few  years  to  many  years,  testified  in 
substance  that  he  was  sane  ;  that  he  was  not 
insane,  knew  right  from  wrong,  notwithstand- 
ing the  difficulty  of  his  talk  and  of  bis  de- 
fective hearing. 

nis  father  and  mother  had  been  married 
nearly  49  years  and  raised  a  family  of  chil- 
dren. A  few  years  before  bet  killed  his  wife 
he  and  his  father  lived  for  a  while  rather 
near  one  another,  though  at  the  time  of  the 
killing  and  shortly  prior  thereto  they  lived 
perhaps  several  miles  apart  On  the  morning 
before  he  killed  his  wife  that  night,  he  went 
with  one  'of  bis  neighbors  to  an  election  and 
voted,  returning  home  with  this  neighbor 
shortly  before  12  o'clock  at  noon.  In  going  he 
was  as  cheerful  and  communicative  as  usual. 
After  they  voted,  in  returning  home  he  pass- 
ed, by  one  of  bis  married  sister's.  He  got  o>ut 
of  the  bnggy,  went  in  her  yard  or  house,  and 
talked  with  her  for  a  while.  She  then  told 
him  that  their  father  and  mother  had  sepa- 
rated, and  that  his  wife  was  the  cause  of  it 
As  a  matter  of  fact,  his  father  and  mother 
had  Jnst  separated  and  divided  their  property 
between  them.  He  did  not  know  this  until 
his  sister  told  blm.  For  some  time  prior  to 
this  separation  it  was  current  in  the  neigh- 
borhood, known  by  their  neighbors  generally, 
that  the  relationship  between  bis  father  and 
mother  was  strained,  and  It  was  because  of 
bis  mother's!  claim  that  improper  relations 
had  existed  between  his  father  and  bis  wife. 
When  his  sister  told  him  that  their  father 
and  mother  had  separated,  and  that  his  wife 
was  the  cause  of  It,  it  bothered  and  seemed 
to  have  Incensed  him.  ESvldently,  after  reach- 
ing home  from  the  election,  the  circumstances 
show  that  he  must  have  Informed  his  wife  of 
the  separation  of  his  father  and  m!other,  and 
that  she  was  the  cause  of  It,  and  he  must 
have  "fassed  at"  her  about  it  from  that  time 
until  be  killed  het  about  9  o'clock  that  night 
He  did  not  testify.  His  daughter  testified  as 
follows: 

"My  name  is  Edna  Weige.  I  am  11  years 
of  age.  My  mother'g  name  was  Louise  Weige. 
My  Catber's  name  is  Otto  Weige.    My  mother  is 


now  dead.  I  was  at  home  on  the  night  of  the 
26th  of  August,  1916,  when  my  mother,  Louise 
Weige,  was  shot  Besides  my  mother,  and  I, 
August  Herbert,  and  Jesse  were  at  home  that 
night  August  is  8  years  old,  Herbert  5  years 
old,  and  Jesse  2  years  old.  My  father,  Otto 
Weige,  was  at  home  that  night  When  I  went 
to  bed,  my  father  was  sitting  on  the  porch,  and 
my  mother  was  sitting  in  a  chair,  and  after- 
wards went  to  bed.  My  mother  first  sat  on  the 
porch,  and  then  she  was  sitting  in  the  room. 
After  I  went  to  bed,  my  mamma  ,woke  me  up. 
My  mother  told  me  that  my  father  had  shot 
her,  and  I  got  up.  My  father  shot  my  mother 
one  time  after  1  got  up.  He  shot  her  with  a 
rifle,  and  hit  her  one  time  cm  the  arm  with  the 
rifle." 

Cross-examination : 

"After  my  father  shot  my  mother,  he  went  in 
the  room  and  sat  down,  and  sat  there  a  long 
time.  He  did  not  sit  there  until  the  neijthbora 
came,  but  he  ran  around  in  the  hall.  lie  did 
not  light  hb  pipe  and  smoke.  He  was  not  out 
on  the  porch  smoking  his  pipe  when  the  neigh- 
bors came.  My  mother  phoned  to  the  neigh- 
bors after  she  was  shot.  She  phoned  to  Mr. 
Schmidt.  Two  others  came  there  with  Mr. 
Schmidt  They  came  a  long  time  after  my 
mother  was  shot  It  was  about  an  hour  before 
they  came.  After  the  shooting,  my  father  and 
mother  went  on  the  porch  and  stayed  a  minute. 
My  father  put  the  gun  back  upon  the  wardrobe- 
That  is  where  the  gun  stayed.  From  the  time 
of  the  shooting  up  to  the  time  the  neighbors 
came,  my  mother  did  not  say  anything,  but  my 
father  was  fussing.  He  was  in  the  same  room 
with  my  mother.  My  mother  was  laying  down 
on  the  bed.  She  was  in  bed  just  a  part  of  the 
time.  My  father  did  not  say  anything  to  my 
mother  about  phoning  the  neighbors.  He  did 
not  try  to  get  her  away  from  there.  He  did 
not  try  to  put  the  shooting  on  somebody  else." 

Bedirect  examination: 

"When  my  mother  went  to  the  telephone,  my 
father  tried  to  keep  her  from  phoning.  He 
ran  her  away.  I  do  not  know  what  my  father 
and  mother  were  fussing  about.  I  have  a 
brother  named  Oscar  Weige  ond  a  sister  named 
Dora  Weige.  Both  of  them  are  older  than  me. 
On  that  night  they  were  at  Star  Hill  at  a 
dance." 

The  state  proved  up  and  introduced  the  dy- 
ing statement  of  his  wife.  This  much  of  it 
was  in  writing: 

"My  husband.  Otto  Weige,  shot  me.  I  was 
in  bed,  lying  down  asleep,  when  he  shot  me, 
and  the  shot  woke  me  up.  He  first  shot  me  in 
the  head,  then  in  the  leg,  and  then  in  the 
stomach.  I  tried  to  get  out  of  the  door,  and 
be  hit  me  with  the  gnn;  it  was  a  .22  riSe.  My 
husband  bad  been  to  the  election,  and  came 
home,  and  he  told  me  that  his  father  and  moth- 
er were  goingto  part,  and  he  said  I  was  the 
cause  of  it.  That  was  the  only  reason  why  he 
shot  me  that  I  know  of.  He  shot  me  about 
10  o'clock  at  night,  Saturday  night." 

In  addition,  the  county  attorney,  who  took 
the  written  dying  declaration,  further  testi- 
fied that  at  the  time  she  made,  and  he  wrote 
out,  and  he  and  others  witnessed,  said  writ- 
ten dying  declaration,  Mrs.  Weige  also  stated 
that,  after  her  husband  came  home  fron;  the 
election,  they  sat  out  on  the  gallery,  and  he 
was  fussing  at  her.  "She  said  be  was  fussing 
about  his  father  and  mother  separating." 

The  doctor  testified  that  Mrs.  Weige  was 
shot  in  the  top  of  her  head,  tbrough  the  skuU. 
into  the  brain  tissue;  another  sh'ot  was  just 
below-  the  navd,  the  other  In  the  right  1%, 
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and  th|it  there  was  a  big  bruise  on  her  left 
arm;  that  the  shot  through  her  stomach 
went  throni^  the  foetus,  and  shortly  before 
she  died  she  gave  birth  to  this  foetus.  She 
died  about  11  o'clock  on  the  morning  of  the 
second  day  after  she  was  shot  the  night  be- 
fore. 

Api>ellant  has  some  26  bills  of  exception. 
A  large  number  of  these  were  to  the  refusal 
of  the  court  to  give  his  respective  special 
charges.  A  large  number  of  the  others  were 
complaints'  of  the  argument  of  the  district 
attorney.  It  is  unnecessary  to  state  or  dis- 
cuss most  of  these  matters,  as  they  present 
no  errior. 

The  evidence  from  no  standpoint  Showed, 
or  tended  to  show,  that  appellant  was  afflicted 
with  any  diaracter  of  permanent  insanity. 
At  most  it  tended  to  show  some  claimed  de- 
lusions by  him  from  time  to  time,  consider- 
able time  elapsing  even  between  these.  Hence 
the  court  did  not  err  in  refusing  to  diarge 
that,  if  appellant  was-  shown  to  have  been  In- 
sane at  any  time  before  the  killing,  the  legal 
presumption  wa&'  that  such  insanity  contin- 
ued, and  he  was  affected  thereby  at  the  time 
of  the  killing.  Such  is  not  the  law.  It  will 
not  be  amiss  to  here  state  the  principles  of 
onr  law  on  the  question  of  Insanity,  as  es- 
tablished by  the  uniform  decisions  of  this 
court  and  the  authorities.  These  principles 
are  m>  tersely  stated  and  the  authorities  col- 
lated tn  1  Vernon's  Ann.  Crim.  Stats,  p.  18  et 
seq.,  they  will  be  copied  therefrom  as  follows: 

"The  law  does  not  require,  as  the  condition 
on  which^  criminal  responsibility  shall  follow 
the  commission  of  crime,  the  possession  of  one's 
faculties  in  full  vigor,  or  a  mind  unimpaired  by 
disease  or  infirmity.  Tlie  mind  may  be  weak- 
ened by  disease,  or  impaired,  and  yet  the  ac- 
cused be  criminally  responsible  for  big  acts.  The 
accused  can  only  discharge  himself  from  re- 
sponsibility by  proving  that  his  intellect  was  so 
disordered  that  he  did  not  know  the  nature  and 
quality  of  the  act  he  was  doing,  and  that  it  was 
an  act  which  he  ought  not  to  do.  If  he  bad  suf- 
ficient intelligence  to  know  what  he  was  doing, 
and  to  know  that  the  act  was  wrong,  and  had 
the  will  and  power  to  refrain  from  doing  it,  he 
is,  in  contemplation  of  law,  responsible  for  the 
act  committed.  The  rule  adopted  in  this  state 
as  to  the  character  of  insanity  which  will  ex- 
empt from  responsibility  for 'crime,  is  that  at 
the  time  of  committing  the  crime  the  accused 
was  laboring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know  the  na- 
ture or  quality  of  the  act  he  was  doing,  or,  if 
he  did  know  it,  that  he  did  not  know  he  was 
doing  wrong.  The  inquiry  should  be  directed  to 
his  knowledge  of  right  and  wrong,  with  respect 
to  the  very  act  with  which  be  is  charged.  Caiv 
ter  V.  State,  12  Tex.  500,  62  Am.  Dec  639; 
Webb  V.  State,  5  Tex.  App.  506;  Williams  v. 
State,  7  Tex.  App.  163;  Clark  v.  State,  8  Tex. 
App.  350;  King  v.  State,  9  Tex.  App.  515; 
Warren  v.  State,  9  Tex.  App.  610,  36  Am.  Rep. 
745;  Johnson  v.  State,  10  Tex.  App.  571;  Pet- 
tigrew  V.  State,  12  "rex,  App.  225;  King  v. 
Sute,  13  Tex.  App.  277;  Thomas  v.  State,  40 
Tex.  60;  Erwin  v.  State,  10  Tex.  App.  700; 
Burkbard  v.  State,  18  Tex.  App.  500;  Powell 
V.  State,  37  Tex.  348;  Jones  v.  State,  31  Tex. 
Or.  B.  262,  20  8.  W.  578:  Carr  v.  State,  24 
Tex.  App.  662,  7  S.  W.  328,  6  Am.  St  Rep. 
905;  Walker,  Ex  parte,  28  T^ex.  Cr.  B.  216,  13 


S.  W.  861 ;  Evers  v.  State,  31  Tex.  Cr.  R.  318, 
20  S.  W.  744,  18  Tj.  R.  A.  421,  37  Am.  St. 
Rep.  811 ;  Frizzell  v.  State,  30  "Tex.  App.  4'2, 
16  S.  W.  761;  Lacy  v.  State,  30  Tex.  App.  119, 
16  S.  W.  761;  Lovegrove  v.  State.  31  Tex.  O. 
K.  491,  21  S.  W.  191 ;  Merritt  v.  State,  39  Tex, 
Cr.  B.  70,  45  S.  W.  21;  Txiwe  v.  State,  44  Tex. 
Or.  &  224,  70  S.  W.  206;  Mitchell  v.  State, 
52  Tex.  Cr.  R.  37,  106  S.  W.  124;  Busk  v. 
State,  63  Tex.  Cr.  R.  338,  110  S.  W.  58;  Me- 
Connell  v.  State,  22  Tex.  App.  354,  3  S.  W. 
702,  58  Am.  Rep.  647;  Massengale  v.  State, 
24  Tex.  App.  181,  6  S.  W.  86;  Otebel  v. 
State,  28  Tex.  App.  151,  12  S.  W.  591; 
Riley  v.  State  (&.  App.)  44  S.  W.  498; 
Cannon  v.  State,  41  Tex.  Cr.  R.  467,  66  S.  W, 
351 ;  Griffith  v.  State,  47  Tex.  Cr.  R.  64,  78  S. 
W.  847;  Kirby  v.  State,  49  Tex.  Or.  B.  517, 
»3  S.  W,  1030;  Kelley  v.  State,  51  Tex.  Cr.  R. 
151,  101  S.  W.  2.30:  Hogue  v.  State,  65  Tex. 
Cr.  R.  639,  146  S.  W.  905;  Roberts  v.  State, 
67  Tex.  Cr.  R.  580,  160  8.  W.  627;  Woods  v. 
State,  67  Tex.  Cr.  B.  580,  150  8.  W.  633; 
Montgomery  v.  SUte,  68  Tex.  Cr.  R.  78,  151  S. 
W.  813:  Witty  V.  State,  75  Tex.  Cr.  R.  440, 
171  S.  W.  229. 

"The  test  of  insanity  is  oonflned  to  the  ca- 
pacity to  distinguish  between  the  right  and 
wrong  of  the  particular  act,  and  does  not  go  to 
the  capacity  and  will  power  of  person  affected 
with  insanity  to  restrain  his  actions.  Hurst  v. 
State,  40  Tex.  Cr.  R.  382,  46  S.  W.  636,  60  S. 
W.  719. 

"There  are  no  degrees  of  insanity  as  a  crim- 
inal defense;  one's  guilt  being  tested  by  the 
question  whether  he  knew  the  nature  and  qual- 
ity of  his  act  Kirby  v.  State,  68  Tex.  Cr.  B. 
63,  150  S.  W.  455.    ••    » 

"Insanity  must  have  controlled  the  will  and 
taken  away  the  freedom  of  moral  action. 
Witty  V.  State.  76  Tex.  Or.  B.  440,  171  S.  W. 
229. 

"Insanity  merely  exempts  the  accused  from 
punishment,  without  exonerating  him  from  the 
charge  of  committing  the  offense.  Witty  v. 
State,  76  Tex.  Or.  B,  440,  171  S.  W. 
229.    »,   *    * 

"Every  person  is  presumed  to  be  of  sane  mind, 
until  the  contrary  is  shown.  Carter  v.  State, 
12  Tex.  600,  62  Am.  Dec.  589;  Fisher  v.  State. 
30  Tex.  Cr.  B.  502,  18  S.  W.  90  (foUowing 
Webb  V.  State,  5  Tex.  App.  506:  s.  c,  9  Tei. 
App.  490) ;  King  v.  State,  9  Tex.  App.  515:  Mas- 
sengale  v.  State,  24  Tex.  App.  181,  6  S.  W.  35 ; 
Guerrero  v.  State,  75  Tex.  Cr.  B.  568,  171  S. 
W.  731. 

"If  insanity  be  proved  to  have  existed  at  any 
particular  period,  it  is  ordinarily  presumed  to 
have  continued.  But  this  is  the  rule  where  the 
insanity  proved  is  of  a  permanent  character. 
Where  the  insanity  is  temporary  or  recurrent, 
snch  presumption  does  not  prevail;  but,  on  the 
contrary,  in  such  case,  the  law  presumes  the 
offense  of  such  persons  to  have  been  committed 
in  a  lucid  interval,  unless  it  appears  to  have 
been  committed  in  the  time  of  his  distemper. 
Leache  v.  State,  22  Tex.  App.  279,  3  S.  W.  539, 
58  Am.  Bep.  638;  Webb  v.  State,  5  Tex.  App. 
596;  Smith  ▼.  State,  22  Tex.  App.  316,  3  S.  W. 
684;  Hunt  v.  State,  33  Tex.  App.  252,  26  S. 
W.  206;  Nugent  v.  State,  46  Tex.  Cr.  B,  67, 
80  S.  W.  84;  Sims  v.  State,  60  Tex.  Cr.  B 
563,  09  S.  W.  555;  Wooten  v.  State,  51  Tex. 
Cr.  B,  428,  loa  S.  W.  416;  Witty  v.  State,  69 
Tex.  Cr.  B.  125,  153  S.  W.  1146.    •    •    • 

"Accused  has  the  burden  of  proving  insanity 
by  a  preponderance  of  evidence.  Boberts  v. 
State,  67  Tex.  Cr.  B.  589,  160  S.  W.  627 ;  Car^ 
ter  V.  State,  12  Tex.  500,  62  Am.  Dec.  539; 
Tjeache  v.  State,  22  Tex.  App.  270,  3  S.  W.  539, 
58  Am.  Bep.  638;  Hurst  v.  State,  40  Tex.  Cr. 
R.  388,  46  S.  W.  635,  .50  S.  W.  719;  Boren  v. 
State,  82  Tex.  Cr.  B.  637,  26  S.  W.  775;  Webb 
V.  State,  5  Tex.  App.  596 ;  s.  c,  9  Tex.  App,  490 ; 
King  V.  State,  9  Tex.  App.  615;  Joiuisou  v. 
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State,  10  Tez.  App.  S71;  Jonw  t.  State,  la 
Tex.  Apip.  1;  King  v.  State,  13  Tex.  App.  277 ; 
Mendiola  v.  State,  IS  Tex.  App.  462;  Smith  v. 
State,  19  Tex.  App.  95:  Fisher  v.  SUte,  30  Tex. 
.1pp.  503,  18  S.  W.  90;  Lovep-ove  v.  State,  81 
Tex.  App.  491,  21  S.  W.  191 ;  StanQeld  v.  Sute, 
50  Tex,  Cr.  R.  69,  94  S.  W.  1057;  McCullough 
T.  State,  50  Tex.  Cr.  R.  132,  94  S.  W.  1056 ; 
Fults  V.  State,  BO  Tex.  Cr.  R.  502,  98  S.  W. 
1057;  Kirby  V.  State,  68  Tex.  Cr.  R.  63,  150  S. 
W.  455 ;  Welch  v.  State,  71  Tex.  Cr.  R,  17, 
157  S.  W.  946;  I>ouKlaa  v.  State,  73  Tex.  Cr. 
R.  385,  165  S.  W.  933;  Guerrero  v.  Stat^  75 
Tex.  Or.  B.  558.  171  S.  W.  731." 

The  court  properly  submitted  the  question 
of  appeUant's  insanity  In  a  charge  on  that 
subject  Id  accordance  with  the  said  decisions 
and  principles  applicable  to  such  question, 
taken  from  charges  frequently  approved  by 
this  court  No  othen.  tin  the  subject  were 
called  for  or  would  have  been  proper. 

The  evidence  did  not  raise,  and  therefore 
the  court  did  not  err  in  refusing  to  submit, 
manslaughter. 

Appellant's  contention  that  the  separation 
of  his  father  and  mother  was  caused  by  his 
father's  Illicit  relations  with  his  wife  was  a 
delusion  on  his  part.  He  objected  to  the 
testimony  of  the  witness  Boelcher  to  the 
tf  ect  that  be  had  heard  five  or  six  years 
before  the  killing,  In  the  neighborhood  where 
appellant  and  his  father  lived,  a  rumor  of 
Illicit  relations  between  his  father  and  his 
wife,  and  that  the  report  was  that  his  moth- 
er and  his  father  had  several  quarrels  In 
regard  to  his  father  seeing  his  wife.  The 
court's  qualification  of  his  bill  on  this  sub- 
ject was  that  the  fact  of  his  killing  his 
wife  was  not  controverted,  and  that  his  only 
defense  was  insanity;  that  his  expert  wit- 
ness Dr.  Greenwood,  as  an  expert,  testified 
that  In  his  opinion  appellant  was  suffering 
from  delusions  or  false  beliefs,  and  did  not 
know  right  from  wrong;  that  among  other 
hypothetical  questiiHiS  propounded  to  said 
doctor,  he  testified,  "I  Judge  from  the  tes- 
timony It  was  purely  a  delusion;"  and  fur- 
ther be  stated,  "If  It  was  a  general  rumor, 
and  the  defendant  heard  it  and  believed  that 
that  was  the  real  cause  why  his  mother 
and  father  separated,  that  would  not  be  a 
delusion;"  and  that  be  admitted  the  tes- 
timony of  Boelcher  on  tlUs  point  to  meet 
the  testimony  of  this  expert  witness,  and  in 
addition  he  stated  that  Mr.  Schmidt,  the 
neighbor  who  went  with  appellant  to  the 
election  that  day  and  took  him  back  home, 
testified  that  after  appellant  had  talked  with 
his  sister,  and  learned  the  fact  that  his 
fatlier  and  mother  bad  separated,  awel- 
lant  said  that  his  (defendant's)  wife  was  the 
cause  of  the  separation,  and  that  Mr.  Schram, 
another  witness,  also  testified  fully  aoout  the 
ruoMr,  and  Mr.  Schram  also  testified  in  sub- 
stance that  appellant  ;knew  of  this  rumor. 
All  of  this  testimony,  under  the  drcumstanc- 
es  and  the  claim  of  t^peUant,  was  clearly 
admissible. 

It  is  unnecessary  to  state  appellant's  blUs 
to  the  argument  ,of  the  district  attoinoy, 
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other  than  Nos.  24  and  25,  as  none  of  them, 
as  qualified  by  the  trial  judge,  show  any 
error.  But  we  will  here  give  in  full  his 
bills  24  and  25,  and  the  court's  qualification, 
omitting  the  headings  of  them,  which  are 
merely  the  style  and  number  of  the  cause, 
the  term  of  coUrt  and  the  usual  "B«  it  re- 
membered."   His  bill  24  is: 

"The  foUowing  proceedings  were  had:  While 
the  district  attorney  was  making  his  argument 
to  the  jury,  he  used  the  foUowing  language,  to 
wit:  'Now,  if  you  turn  him  loose,  what  is  go- 
ing to  become  of  defendant's  little  children? 
Are  you  going  to  try  him  again  for  lunacy'? 
Ho  has  been  tried  for  lunacy,  and  the  commis- 
eioQ  found  him  sane.'  To  which  language  and 
remark  of  said  district  attorney  to  the  jury  the 
defendant  by  his  attorneys,  then  and  there  in 
open  court  duly  objected:  (1)  Because  that 
verdict  cannot  and  should  not  have  any  influ- 
ence upon  this  jury;  (2)  because  it  is  not 
shown  that  the  evidence  upon,  the  lunacy  trial 
and  this  trial  is  the  same ;  and  (3)  because  the 
fact  that  the  lunacy  commission  found  him  sane 
should  not  infiuence  this  jury  in  arriving  at  its 
verdict  and  should  not  be  taken  into  considera- 
tion by  this  jury  in  arriving  at  its  verdict 
Which  objections  were  by  the  court  overruled, 
to  which  action  of  the  court  in  overruling  said 
objections  the  defendant  by  his  attorneys,  then 
and  there  in  open  court  excepted,  and  now, 
here  tenden  this  bis  bill  of  exceptions  Na  24,° 
and  prsye  that  the  same  be  examined,  approved, 
and  ordered  filed  as  a  part  of  the  cecmrd  in  this 
case." 

The  court,  before  approving  this  bill,  quali- 
fied and  explained  it  as  follows: 

"The  above  expression  by  the  district  attor- 
ney was  used  in  answer  to  argument  of  counsel 
for  defense,  and  specially  in  connection  with  the 
testimcmy  of  defendant's  expert  witness  Dr. 
Greenwood,  who  said  the  defendant  in  bis  opin- 
ion should  not  be  releised  under  any  circum- 
stances, should  be  confined  for  life,  he  was  a 
menace  to  80<3ety,  and  further  testified  about 
the  inadequate  laws  relating  to  the  insane  of  the- 
state;  all  of  his  testimony  being  admitted  with- 
out objection.  The  former  lunacy  trial  of  this- 
defendant  and  facts  relating  thereto  was  admit- 
ted without  objection ;  thought  it  proper  for 
the  district  attorney  to  comment  on  testimony 
in  record  and  the  inadequate  laws  of  the  state 
relating  to  the  insane.  But  in  this  instance,  as 
with  all  other  olijections  urged  by  counsel  to  re- 
marks of  district  attorneiy,  at  the  conclusion  of 
his  remarks  and  at  the  special  ^request  of  de- 
fendant's counsel,  I  instructed  the  jury  not  to- 
conwler  the  argument  of  the  district  attorney 
not  based  on  the  evidence  and  on  the  issues 
submitted  in  the  charge,  and  not  to  consider 
any  law  or  issue  except  those  given  in  the 
charge,  and  determine  those  issues  from  the 
evidence  adduced  upon  the  trial  under  that 
charge,  and  not  consider  what  effect  the  verdict 
of  the  jury  would  have  upon  the  state  or  de- 
fendant." 

His  bin  25  Is: 

"The  following  proceedings  were  had:  While 
the  district  attorney  was  making  his  closing 
argument  to  tha  jury  iinter  alia)  he  used  the 
foUowing  language,  to  wit:  'Gentlemen,  you 
can  go  out  and  find  this  defendant  guilty  ot~ 
murder  and  send  him  to  the  penitentiary,  and 
the  law  is,  if  you  send  him  to  thu  penitentiary, 
be  and  his  folks  can  call  for  a  trial  charging 
him  with  lunacy  in  the  county  court,  and  put 
him  in  the  asylum  if  the  jury  find  he  was  in- 
sane, because  you  cannot  put  an  insane  man  in 
the  penitentiary;  but.  if  you  should  turn  him 
loose,  how  do  you  know  he  will  ever  be  tried 
for  insanity,  and  he  might  go  back  up  where- 
he  lives  and  do  the  same  thing  over  aga^,  or- 
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kill  his  children.'  To  which  lan^age  and  re- 
marks of  the  district  attorney  defendant's  coun- 
sel undertook  to  object,  and  as  his  attorney  arose 
from  his  seat  and  addressed  the  court,  mak- 
ing his  objections  or  attempting  to  make  his  ob- 
jection, the  court  refused  to  hear  the  objection 
and  ordered  the  attorney  to  tako  hie  seat;  said 
attorney  protesting,  saying  that  he  thought  that 
he  was  within  bis  rights  and  that  he  knew 
no  other  way  to  make  said  objection,  except  by 
calling  upon  the  court  to  stop  the  district  at- 
torney and  hear  his  objection.  The  court 
ordered  the  sheriff  to  seat  counsel,  and  threaten- 
ed counsel,  if  he  persisted  in  making  said  ob- 
jection, that  he  would  place  a  fine  upon  counsel. 
That  counsel,  if  permitted,  would  have  assigned 
as  a  reason  for  said  objection  that  said  argu- 
ment, especially  the  closing  argument,  would 
be  potential  as  affecting  the  rights  of  this  de- 
fendant before  the  jury.  That  there  was  noth- 
ing in  the  testimony,  nor  in  the  court's  charge, 
that  gave  to  the  district  attorney  the  right  to 
make  that  statement.  That  the  only  inquiry, 
80  far  as  the  jury  was  concerned,  was  as  to 
whether  or  not  the  defendant  at  the  time  of  the 
homicide  was  of  such  mental  capacity  as  to 
know  the  difference  Ijetween  right  and  wrong. 
That  the  jury  might  be  and  would  likely  be 
influenced  in  the  consideration  of  their  verdict 
by  said  statement  of  the  district  attorney.  The 
court  refused  to  hear  eounsd  upon  his  objec- 
tions, and  permitted  the  district  attorney  to 
continue  his  argument,  and  refused,  after  the 
argument  of  the  district  attorney,  to  specifically 
withdraw  said  remarks  trota  the  Jury,  which 
said  remarks  were  highly  prejudicial  to  the 
rights  of  the  defendant,  as  flnal^  shown  by  the 
verdict  of  the  jury.  To  the  action,  pf  the  court 
in  refusing  to  hear  counsel's  objection,  and  hig 
failure  to  instruct  the  jury  n^-t  to  con=a<'*i 
same,  the  defendant  excepted  in  open  court,  and 
here  now  tenders  this  his  bill  of  exception  No. 
25,  and  prays  that  the  same  be  examined,  ap- 
proved, and  ordered  filed  as  a  part  of  the  rec- 
ord in  this  case." 

Before  approving  this  bill,  the  court  quali- 
fied and  explained  It  as  follows: 

"The  same  qualification  made  to  bill  No.  24 
is  applicable  to  said  remarks  of  district  attor- 
ney as  set  out  in  this  bill,  and  is  made  a  part 
of  this  qualification.  This  bill  states  two  ob- 
jections: (1)  Tj  argument  of  district  attorney ; 
(2)  to  action  of  court.  C.  G.  Knieger  and  J. 
M.  Mathis  were  counsel  for  defendant  in  this 
cuio.  After  they  had  concluded  their  arguments 
to  the  jury,  and  the  district  attorney  had  begun 
his  closing  argument,  J.  M.  Mathis  retired  from 
ibe  courtroom  to  the  jury  room  adjoining,  and 
Krneger  remained  in  the  courtroom  and  advised 
the  court  that  he  was  going  to  take  exertions  to 
ronarks  of  district  attorney.  I  then  proceeded 
to  give  special  attention  to  the  closing  argu- 
ment of  the  district  attorney,  and  according  to 
rules  governing  trials  and  arguments  before 
juries  in  my  courts,  exceptions  were  taken  by 
him  to  remarks  of  district  attorney  as  set  out  in 
bills  Nos.  19,  20,  21,  22,  23,  and  24,  without  any 
oBjection  upon  his  part,  as  such  rule  was  well 
known  to  him  and  to  J.  M.  Mathis  that  objec- 
tions should  be  taken  privately  before  the  judge, 
without  interruption  to  the  speaker,  and,  if  the 
court  was  of  opinion  that  speaker  should  be 
stopped,  the  interruption  would  be  made  by  the 
court,  instead  of  counsel.  While  the  district  at- 
torney was  discussing  the  record  and  testimony 
admitted  without  objection,  and  was  making  the 
above  statement  to  the  jury,  J.  M.  Mathis 
appeared  at  the  door  leading  from  the  jury  room 
to  the  courtroom,  and  from  that  position,  and 
not  within  the  bar,  addressed  the  court  and  in 
a  very  lond  voice  interrupted  the  district  attor- 
ney for  the  purpose  of  taking  a  bill  of  exception. 
He  was  advised  not  to  interrupt  the  district  at- 
torney in  that  manner,  but  take  his  exception 
aecoraiag  to  the  rule  of  this  court    Tlie  request 


of  tbe  court  wne  wholly  ignored,  and  counsel 
again  proceeded  to  tell  the  court  about  hia 
rights,  and  that  he  wauted  to  take  his  bill  of 
exception  in  his  own  way.  Great  Interest  at- 
tended this  trial,  and  the  courthouse  was  filled 
with  people,  and  under  the  circumstances  it 
appeared  to  me,  from  my  personal  knowledge  of 
Mr.  Mathis,  that  bis  real  purpose  was  to  make 
another  short  speech  to  the  spectators  and  ju- 
ry. I  have  little  patience  with  interruption  of 
court  proceedings  with  such  practice,  and  I  or- 
dered counsel  to  be  seated,  as  his  co-counsel. 
Judge  Krueger,  was  reserving  exceptions  to  ar- 

?umenl  of  district  attorney,  and  when  he  re- 
used, and  persisted  in  making  further  argument. 
I  ordered  tlie  sheriff  to  seat  the  gentleman,  and 
announced,  if  he  repeated  such  conduct,  I  would 
assess  a  fine  against  him.  Mr.  Mathis  took  bia 
seat,  and  the  incident  was  closed,  and  the  dis- 
trict attorney  was  permitted  to  conclude  his  ar- 
gument without  further  interruption,  and  the 
trial  was  concluded  in  an  orderly  manner.  CM>- 
jection  was  reserved  to  the  above  remarks  of  the 
district  attorney  by  C.  G.  Krueger,  and  in  such 
matters  I  do  not  require  any  formality,  except 
to  know  that  the  exception  was  taken.  This  re- 
mark was  upoi  the  law  as  it  is  written,  which 
every  one  is  presumed  to  know.  These  matters 
had  been  admitted  in  evidence  without  objection, 
and  in  the  liglit  of  this  record  I  was  not  able 
to  see  how  said  remarks  infringed  upon  the 
rights  of  the  defendant;  but  at  the  request  of 
the  counsel  for  defendant  that  I  verbally  in- 
struct the  jury  to  disregard  the  remarks  of  the 
district  attorney,  immediately  after  the  district 
attorney  had  concluded  his  remarks,  I  instructed 
the  jury  not  to  consider  for  any  purpose  the  ar- 
gument of  the  district  attorney,  nor  oonclnsions 
stated  by  him,  not  based  upon  the  testimony 
adduced  upon  the  trial,  and  to  conridcr  no  law 
or  issue  except  that  given  in  the  charge  of  the 
court  and  upon  evidence  adduced  upon  the  trial 
alone,  nor  consider  what  effect  their  verdict 
might  have  upon  the  state  or  upon  the  defend- 
ant, and  not  consider  remarks  of  court  or  coun- 
sel on  objections  taken  for  any  purpose,  but  to 
be  governed  solely  and  alone  by  the  law  ae 
given  in  the  charge,  and  under  this  law  render 
tlieir  verdict  from  the  evidence  given  them  from 
the  witness  stand.  No  written  requested  in- 
structions were  asked,  and  by  agreement  verbal 
instructions  were  given." 

These  bills,  as  qualified  and  explained  b.v 
the  court,  were  accepted  by  appellant,  and 
the  authorities  are  all  to  the  effect  that, 
when  tbls  is  done,  appellant  is  bound  there^ 
by.  The  trial  Judge  bad  no  right  or  legal 
power  to  make  a  rule,  or  enforce  It,  to  the 
effect  that,  wben  the  accused  wants  to  ob- 
ject to  the  argument  of  the  prosecuting  at- 
torney, tbe  prosecuting  attorney  must  not  be 
Interrupted,  but  the  objection  must  be  made 
privately  to  the  judge  himself.  On  the  con- 
trary. It  is  the  right  of  tbe  accused's  attor- 
ney, with  tbe  propM  deowum  and  in  a  prop- 
er way,  to  make  his  objectlona,  so  that  they 
can  be  beard  at  tbe  time  by  the  prosecuting 
attorney,  and  even  tbe  Jury.  Of  course,  It 
Is  assumed  tbat  the  accused's  attorney  will 
do  this  In  an  orderly  manner,  and  at  no  time 
make  frivolous  objections,  or  objections  to 
proper  and  legitimate  argument;  and  It  Is 
the  duty  of  the  trial  judge,  at  tbe  time  when 
such  objections  are  so  made,  to  then  rule 
upon  tbe  question,  and  If  tbe  prosecutlnis 
attorney  Is  out  of  the  record,  or  making  im- 
proper argument  not  based  on  the'  testlmooy 
iB  the  case  or  deductions  therefrom.  It  Is  tbe 
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t  the  court  to  then  pass  upon  tbe  quee- 
eprlmand  the  attorney,  If  necessary, 
:n  Instruct  the  Jury  to  wholly  disregard 
llegltlmate  or  Improper  argument  by 
)secQtlng  attorney,  and  not  wait  until 
:he  close  of  the  argument,  and  then 
K)n  the  question. 

le  opinion  of  this  writer,  these  bills, 
Jther  of  them,  show  any  such  error 
M  legally  authorize  or  Justify  this 
o  reverse  and  remand  this  cause.  In 
nlon,  the  Judgment  should  be  affirmed, 
>t  reversed.  It  Ifi  xumecessary,  as  he 
,  to  discuss  the  question  or  cite  the 
Itles.  It  has  always  heretofore  been 
lat,  when  the  state's  attorney  in  his 
?nt  Is  replying  to  an  accused's  attor- 
rgument,  he  has  no  cause  to  complain, 
inot  make  an  Improper  arg:ument,  and 
r  invite  the  state's  attorney  to  reply 
I,  and  then,  if  he  does,  take  advantage 
own  wrong  and  complain.  1  Branch's 
'.  C.  i  363,  where  he  collates  a  large 
r  of  cases.  And  see  Mooney  v.  State, 
:.  Cr.  R.  649,  176  S.  W.  62,  and  the 
here  shown,  and  the  cases  there  cited 
scussed.  The  bills,  together  with  the 
!ation  of  the  Judge,  in  his  opinion, 
10  error. 

Judgment  should  not  be  reversed,  but 
d. 


!x  parte  BOSTICK.     (No.  4627.) 

of  Criminal  Appeals  of  Taxaa.    May  80, 
1»17.) 

[OAVITa    «=55— BiLI,    or    HatCEPTIOWB— 

[  Betobe  Attobnet. 
purported  bystanders'  bill  of  exceptions 
to  before  the  defendant's  attorney  was 
iperly  verified  and  cannot  be  considered. 
Note.— For  other  cases,  see  Affidavits, 
)i«.  H  18-27.] 

IEA8  Corpus  «=>28(1)— Bight  to  Wmt. 
ere  <Mie  indicted  for  piming  gave  bail 
hich  was  declared  forfeited,  and  he  there- 
leing  in  jail,  offered  to  plead  guilty,  but 
i  was  refuBed,  ho  was  not  entitled  to  dis- 
on  writ  of  habeas  corpus. 
Note. — For  other  cases,  see  Habeas  Cor- 
■nt.  Dig.  H  21,  28,  30.] 

iiNAi.  Law  «s»27S— Pi;ea  of  Odiltt— 
;bai.  to  Accept  —  Continuance  —  Br- 

;  mere  fact  that  a  criminal  case  has  been 
ed  for  the  term  is  not  sufficient  grotmd 
using  to  take  a  plea  of  guilty. 
Note.— For  other   cases,   see   Criminal 
!ent  Dig.  {{  631,  632,  634.] 

tiNAL  Law  ©=»980(1)— Plea  ot  GuttTT 
;:ES8rrT  or  Kvidence. 
a  prosecution  for  the  small  misdemeanor 
ing,  evidence  is  not  required  under  plea 
ty  as  in  felony  cases. 
Note.— For  other  cases,  see  Criminal 
lent.  Dig.  H  2493,  2496.] 

uiNAL  Law  «=9273— Plea  or  Guiltt— 
N  Taken. 

3  court,  when  an  accused  is  confined  in 
:hout  trial,  and  especially  when  he  wants 


to  plead  guUty  to  a  misdemeanor,  onght  to  ac- 
cept the  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  681,  632,  6S4.] 

Appeal  from  Rockwall  County  Court; 
James  W.  Reese,  Judge. 

Habeas  corpus  on  the  relation  of  Frank 
Bostlck.  From  an  adverse  Judgment,  the  re- 
lator appeals.    Case  dismissed. 

R  B.  Hendricks,  Asst  Atty.  GeOn  tor  the 
SUte. 

DAVIDSON,  P.  J.  The  record  discloses 
that  the  grand  Jury  returned  an  Indictment 
charging  relator  with  gaming.  It  was  trans- 
ferred to  the  county  court  When  the  case 
was  called  in  the  county  court,  relator  not 
responding,  his  bond  was  forfeited.  Later, 
perha^  the  same  day,  he  was  rearrested  and 
placed  in  JalL  He  applied  for  a  writ  of 
habeas  corpus,  which  was  granted.  It  re- 
cites after  the  forfeiture  of  the  bond,  and 
when  court  had  adjourned  for  the  day,  and 
the  Judge  was  in  bis  office,  he  was  brought, 
at  his  own  reqnest,  before  the  county  Judge 
to  enter  a  plea  of  guilty.  The  Judge  declined 
to  hear  his  plea  without  the  consent  of  the 
county  attorney,  who  was  present  The  coun- 
ty attorney  declined,  and  the  Judge  gives  as 
Us  reason  for  not  hearing  the  case  that  it 
had  been  oantinued  for  the  term,  and  the 
county  attorney  would  not  consent  to  take  it 
up.  He  refused  to  make  any  order  in  the 
case,  or  to  place  anything  upon  the  minutes 
of  bis  court;  at  least  such  ia  the  recital  in 
a  bill  of  exceptions  undertaken  to  lie  proved 
up  by  by-standers. 

[1]  The  bystanders  signed  and  swore  to  the 
bin,  but  they  took  their  oath  before  the  at- 
torney in  the  case.  Under  the  long  line  of 
authorities  of  the  Supreme  Court  and  Court 
of  Criminal  Appeals  this  does  not  verify  the 
bill  in  such  manner  as  it  can  be  considered. 
Outside  of  the  bill  of  exceptions,  we  And  no 
notice  of  appeal  in  the  transcript  It  is  a 
peculiar  case  in  several  respects. 

[2]  The  theory  evidently  of  relator  was 
that  by  resorting  to  the  writ  of  habeas  cor- 
pus, the  Judge  having  refused  to  take  his 
plea  of  guilty,  be  would  be  entitled  to  his 
discharge.  As  presented  by  this  record,  we 
think  that  could  not  be  of  sufficient  Impor- 
tance to  make  that  demand.  However,  it  is 
worthy  of  some  remark  or  expression  of  won- 
der that  the  plea  of  guilty  was  not  taken. 
The  party  was  in  Jail  and  was  desirous  of 
pleading  guilty. 

[3, 4]  The  mere  fact  that  the  case  had  been 
continued  for  the  term  is  not  a  sufflcient  rea- 
son for  not  taking  the  plea  of  guilty.  It  was 
a  small  misdemeanor,  and  evidence  was  not 
required  as  In  felony  cases  under  a  plea  of 
guilty.  But  as  the  matter  is  presented  we 
do  not  think  we  can  give  relief  asked. 

[6]  The  court,  of  course,  when  an  accused 
is  confined  in  jail  without  trial,  and  especlal- 
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ly  when  he  wants  to  plead  guilty,  and  It  Is 
a  adsdeineanor,  ought  to  accept  the  plea  of 
guilty.  Just  why  this  was  not  done  Is  not 
shown,  except  the  judge  states  that  he  did 
not  accept  the  plea  because  the  case  bad  been 
continued.  There  was  no  order  entered  oon- 
tinulng  the  case,  but  there  was  an  order  en- 
tered forfeiting  the  bond. 

As  the  case  is  presented,  we  find  no  sufiB- 
dent  reason  why  the'  applicant  should  be 
discharged,  but  cases  may  arise  when  such 
prayer  may  be  granted. 

The  case  Is  dismissed, 


REYES  V.  STATE.     (So.  4481.) 

(Court  of  Criminal  Appeals  of  Texas.    May  30, 

1917.     On  Motion  for  RcbearingT 

June  29,  1917.) 

1.  CamiNAi.  Law  «s>10e2(6),  1009(6)— Pbbb- 
ENTAiioN  FOR  Review— EviDENCK. 

Evidence  heard  by  the  trial  court  on  any 
motion  of  an  accused  will  not  be  considered  by 
the  Court  of  Criminal  Appeals  unless  preserved 
eitlier  by  bill  of  exceptions  or  a  statement  of 
facts  approved  and  filed  during  term  time. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L«w,  Cent.  Dig.  $  2847.] 

2.  Receivikq    Stolen    Goods    «=97(3) — lit- 
dictmeni^Ideu  Sonans. 

That  the  surname  of  the  person  from  whom 
it  was  alleged  in  the  indictment  that  defendant 
received  stolen  property  was  written  "Espnosa" 
instead  of  "Espinosa"  did  not  make  the  indict- 
ment fatally  defective,  though  there  was  evi- 
dence that  the  two  words  oould  not  be  pronounc- 
ed alike  or  be  pronounced  without  oonfnsion,and 
tliat  the  word  "Espnoea"  had  no  pronounceable 
sound  in  Spanish,  where  there  was  no  evidence 
as  to  how  such  person  spelled  his  name,  or 
that  bis  name  was  Spanish,  and  it  appeared 
that  defendant  could  not  have  l>een  misled  by 
the  spelling. 

[Ed,  Note. — ^For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  §  11.] 

Appeal  from  District  Court,  Goncales 
County;  M.  Kennon,  Judge. 

Peter  Reyes  was  convicted  ot  receiving 
stolen  goods  and  appeals.  Affirmed  and  re- 
bearing  denied. 

W.  M.  Atkinson  and  W.  T.  Miller,  both  of 
Gonzales,  for  appellant  E.  B.  Hendricks, 
Asst  Atty.  Gen.,  for  the  State. 


PRENDERGAST,  J.  Appellant  was  con- 
victed of  receiving  stolen  property,  and  his 
piuiishment  assessed  at  the  lowest  prescrib- 
ed by  law. 

The  indictment  is  regular,  and  follows  the 
approved  form  and  statute.  It  alleges  that 
appellant  unlawfully  and  fraudulently  re- 
ceived one  horse  from  Modesta  Espnosa  be- 
longing to  Cbas.  Webber  and  which  had  been 
acquired  by  said  Modesta  Espnosa  in  such 
manner  as  that  the  acquisition  thereof  came 
within  the  meaning  of  the  term  "theft,"  and 
that  at  the  time  he  received  it  he  well  knew 
it  had  been  so  acquired.  The  evidence  was 
amply  sufficient  to  sustain  the  conviction.    It 


Is  unnecessary  to  recite  It.  The  Indictment 
was  preferred  January  10,  1917.  The  names 
upon  whose  testimony  the  indictment  was 
found  were  indorsed  thereon,  and  among  them 
was  Modesta  Espnosa.  The  theft  of  the 
horse  was  alleged  to  have  been  on  August  2, 
1916.  The  case  was  regularly  called  for  trial 
on  January  25, 1917.  Appellant  then  made  a 
motion  to  postpone  the  trial  for  two  days, 
or  for  such  length  of  time  as  that  he  could 
be  properly  served  with  a  copy  of  the  indict- 
ment two  days  before  the  trial.  His  motion 
on  this  subject  is  very  full.  The  material  al- 
legations thereof  will  be  fully  stated.  He 
alleged  therein  that  said  Indictment  was  pre- 
ferred and  filed  January  10,  1917;  that  he 
was  arrested  thereunder  on  the  next  day 
while  at  his  home  '20  miles  from  the  county 
seat  and  taken  by  the  officer  to  the  county 
seat  and  confined  In  jail  continuously  from 
that  time  to  hl»  trial;  that  no  copy  of  said 
Indictment  had  been  served  upon  him  or  de- 
livered to  him,  and  that  he  had  never  waived 
such  service  or  copy;  that  on  August  2, 1916. 
he  had  been  arrested  on  a  complaint  then 
charging  him  with  theft  of  a  mare,  the  prc^ 
erty  of  one  Krause,  and  that  on  August  22d 
following,  when  he  had  an  examining  trial 
before  the  Justice  of  the  peace,  he  was  bound 
over  and  entered  into  a  ball  bond  to  appear 
before  the  grand  Jury  of  said  county  at  the 
January  term  following ;  that  the  said  grand 
Jury  did  not  indict  him  for  that  alleged  of- 
fense; that  he  had  executed  no  other  bail 
bond,  nor  been  on  ball  at  any  time  except 
on  said  charge ;  that  on  January  12th  L.  W. 
Wright,  a  constable  of  a  certain  piednct  of 
said  county,  delivered  to  him  an  Instrument 
in  writing  purporting  to  be  a  certified  copy 
of  the  indictment  herein,  and  purporting  to 
be  certified  by  the  clerk  of  said  court.  He 
attached  and  ftiade  an  exhibit  to  his  motion 
said  copy.  This  copy  is  a  literal  copy  of  the 
indictment  herein,  with  the  sole  exception 
that  the  name  "Espnosa"  has  an  "1"  Inserted 
in  it  between  the  letters  "p"  and  "n,"  «►  that 
said  name  in  the  indictment  "Espnosa"  la 
spelled  In  this  copy  "Espinosa."  The  clerk's 
certificate  to  the  said  copy  on  its  face  is  reg- 
ular, full,  and  complete  In  every  iMrtlcuIar, 
certifying  that  it  was  a  true  and  correct  copy 
of  the  original  bill  of  indictment,  etc,  and 
concludes: 

"Given  under  my  hand  and  offieial  seal  at 
my  office  in  Gonzales,  Texas,  this  11  day  of 
January,  A.  D.  1917.  T.  G,  Goss,  Clerk,  DU- 
trict  Court,  Gonzales  County,  Texas." 

He  further  alleged  that  no  part  of  said 
copy  or  certificate  was  written  by  said  clerk, 
and  that  the  clerk's  name  thereto  was  not 
written  by  him,  but  that  the  whole  was  writ- 
ten by  C  P.  Cbenault,  a  deputy  sheriff  of 
said  county,  and  he,  was  not  a  deputy  for 
said  clerk,  that  said  copy  was  not  attested 
by  the  seal  of  said  court,  and  that  no  seal 
appeared  on  It    Thein  he  alleged  the  aoAe  dif- 
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fWence  between  the  original  Indictment- antf 
the  safd  copy  served  on  him  was  that  the 
letter  "1"  waa  nsed  In  spMllng  the  word 
"Bspnosa,"  as  shown  above;  tliat  no  copy  of 
said  Indictment  made  ont  or  written  by  the 
clerk  or  by  his  deputy,  If  any  he  had  or  by 
any  one  else  authorized  or  permitted  by  law 
to  act  for  him,  had  ever  been  served  npon 
or  delivered  to  appellant;  that  said  copy  is 
the  same  Instrument  referred  to  In  the  pur- 
ported sheriff's  return  ("B.  Neighbors,  Sher- 
Iff,  Gonzales  County,  Texas,  by  L.  W.  Wright, 
Deputy"),  among  the  papers  of  this  cause, 
and  indorsed  on  an  instrument  purporting  to 
be  a  precept  to  serve  a  copy  of  the  Indict- 
ment on  him,  but  to  which  no  seal  of  aald 
conrt  Is  aflSxed;  that  said  Wright  was  not, 
and  never  was  during  January,  1917,  a  dep- 
uty of  said  sheriff,  and  said  rettim,  including 
the  signature  thereto,  was  written  and  sign- 
ed by  said  Chenault,  and  not  by  said  Wright. 
All  these  averments  in  bis  motion  were  mere 
allegations.  They  were  not  evidence  at  aU, 
but  they  had  to  be  proven  by  proper  testi- 
mony. Just  like  any  other  allegation  had  to 
be  proven,  and  appellant  undertook  to  prove 
them.  The  Indictment  and  all  the  other 
papers  filed  therein  were  numbered  3847,  and 
properly  styled  the  cause  as,  "The  State  of 
Texas  v.  Peter  Keyes."  At  the  time  this  mo- 
tion was  presented  in  the  lower  coort,  the 
trial  Judge  heard  the  evidence  then  introduce 
ed  by  appellant  to  support  the  allegations  of 
his  motion,  and  upon  hearing  this  evidence 
overruled  his  motion.  The  term  of  court  at 
which  this  trial  occurred  adjourned  January 
29,  1917.  Appellant's  bill  of  exceptions  pre^ 
senting  this  matter  and  purporting  to  contain 
a  statement  of  the  evidence  introduced  and 
heard  by  the  trial  Judge  at  the  time  he  acted 
on  his  motion  was  not  filed  during  term  time. 
Said  evidence  is  in  no  other  way  attempted 
to  be  shown  by  this  record.  His  said  bill 
presenting  it  expressly  shows  on  its  face  that 
it  was  prepared  by  him  In  vacation  after  the 
said  term  of  court  had  adjourned,  and  not 
till  February  23d ;  that  it  was  on  that  date 
presented  to  and  acted  upon  by  the  trial 
Judge  and  filed  in  said  court  the  next  day. 

11]  It  has  always  been  held  by  this  court, 
In  au  unbroken  line  of  decisions  down  to 
this  very  date,  that  whenever  the  trial  court 
hears  testimony  <m  any  motion  of  an  accused 
it  is  essential  that  such  evidence  shall  be 
preserved  either  by  bill  of  exceptions,  or  a 
statement  of  facts  on  that  matter,  and  that 
in  either  event  the  bill  preserving  it,  or  such 
statement  of  facts,  shall  be  approved  and 
filed  during  term  time,  and  that  unless  It  is 
so  preserved  and  filed  in  term  time  this  court 
cannot  consider  the  question,  and  ttiat  this 
court  must  conclualv^y  presume  that  the  ac- 
tion of  the  Judge  in  overruling  such  ittoti<^ 
was  sustained,  or  appellant's  aUet!»tlons 
were  not  establlslied,  by  such  testimony. 
Some  of  these  cases  will  here  b«  collated. 
Buck  V.  State,  41  Tex,  Ct.  R.  185,  53  S.  W, 


US;  Reitthard  v.  State,  S2  Tex.  Ot.  B.  59, 106 
S.  W,  128;  Jarrett  v.  State,  55  Tex.  Or.  B. 
550,  li7  S.  W.  833;  Mikel  v.  State,  43  Tex. 
Cr,  B.  «16,  68  S.  W.  512;  WiUlams  v.  State, 
56  Tfflt.  Cr.  R.  225,  120  8.  W.  421 ;  Probest  v. 
State,  60  Tex.  Or.  R.  608,  133  S.  W.  263; 
Tarleton  v.  State,  62  S.  W.  748;  Knight  v. 
State,  64  Tex.  Or.  R.  641,  144  S.  W.  967; 
Bailey  v.  State,  65  Tex.  Cr.  R.  1,  144  S.  W. 
996 ;  Graham  v.  State,  73  Tex.  Cr,  R.  28, 163 
S.  W.  726;  Ethridge  v.  State,  74  Tex.  Or.  R. 
638,  169  S.  W.  1152;  Marshall  v.  SUte,  5 
Tex.  App.  273;  Hicks  v.  State,  75  Tex.  Cr, 
R.  430,  171  S.  W.  755;  SorreU  v.  State,  186 
S.  W.  338;  Sharp  v.  State,  6  Tex.  App.  650. 
Mr.  Branch,  in  his  1  An,  P.  0.  i  598,  cites 
these  additional  cases  on  this  point,  and  also 
some  of  the  above:  Sandoloskl  v.  State,  65 
Tex  Or.  B.  33,  143  S.  W.  IS."?:  Treadway  v. 
State,  65  Tex.  Cr.  R,  208,  144  S.  W.  658; 
Washington  v.  State,  66  Tex.  Cr.  R.  360,  147 
S.  W.  276;  Crowell  v.  State,  66  Te.T.  Cr.  R. 
537,  148  S.  W.  570;  Gotcher  v.  State,  60  Tex, 
Or.  R.  522,  148  S.  W.  574;  Clary  v.  State, 
68  Tex.  Or.  R.  290,  150  S.  W.  919 ;  Maxwell 
V.  State,  69  Tex.  Cl:.  R.  248,  163  S.  W.  824; 
Bryant  v.  State,  69  Tex.  Cr.  R.  457,  153  S. 
W.  1156 ;  Decker  v.  State,  69  Tex.  Or,  B.  410, 
154  S.  W.  566;  Vlck  v.  State,  71  Tex.  Or.  B. 
60,  159  S.  W.  60;  Johnson  v.  State,  71  Tex. 
Cr.  R.  620,  160  S.  W.  695;  Hosklns  v.  State, 
73  Tex.  Cr.  R.  107,  163  S.  W.  426 ;  Dukes  v. 
State,  74  Tex.  Or.  R.  300,  168  8.  W.  96; 
HemphUl  v.  State,  75  Tex.  Or.  R.  63,  170  S. 
W.  164. 

As  this  point,  under  the  circumstances, ' 
cannot  be  considered,  it  is  unnecessary  to 
show  that  by  the  decisions  of  this  court  the 
variation  in  spelling  the  name  of  "Espnosa" 
by  inserting  the  "1"  therein  and  the  manner 
of  certifying  and  service  of  said  copy  on 
appellant  would  present  no  reversible  error. 
But  on  this  point  see  Johnson  v.  State,  4  Tex. 
App.  268;  Barrett  v.  State,  9  Tex.  App.  33  ,- 
Hargrove  v.  State,  51  S.  W.  1124 ;  Luster  v. 
State,  68  Tex.  Cr.  R.  541,  141  S.  W.  209,  Ann. 
Cas.  1913D,  1089,  and  cases  there  cited  In  the 
note ;   and  other  authorities  of  this  state. 

HU  bill  6  shows  that  he  objected  to  the 
court's  charge  as  follows:  Because  it  Is  on 
the  weight  of  the  evidence,  in  that  the  in- 
dictment charges  him  with  receiving  said  al- 
leged stolen  horse  from  one  "Modesta  Espno- 
sa," whereas  the  evidence  only  shows,  and 
tends  to  show,  that  said  horse  was  received 
by  him  from  one  "Modesta  EJspinosa,"  and 
the  court's  charge  assumes  as  a  matter  of 
law  and  fact  that  said  names  are  idem 
sonans,  whereas  under  the  evidence  it  is  a 
question  for  the  decision  of  the  Jury  (under 
proper  instructions  from  the  court)  as  to 
whether  such  names  are  idem  sonans. 

As  it  pertains  to  the  same  matter,  his 
tenth  bill  wiU  be  stated  and  ccmsideved  aiao. 
In  that  be  oomplaina  that  the  court  refused 
to  give  his  special  charge,  which  was  ita  this 
isxtgunget' 
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'  "If  yon  believe  from  the  evidence  that  the 
name  of  the  party  alleged  to  be  the  person  from 
whom  the  defendant  received  the  property  al- 
leged to  have  been  stolen  is  different  in  sound 
from  the  name  alleged  in  the  indictment,  to  wit, 
Modesta  Espnosa,  yoa  will  acquit  the  defend- 
ant" 

The  conrt.  In  approving  bill  6,  explained 
and  qnalifled  it  by  stating: 

"The  person  named  Modesta  Espnosa  in  the 
indictment  was  upon  the  stand,  and  he  was  not 
asked  bow  be  spelled  his  name;  hence  the  issue 
of  variance  or  of  idem  sonans  is  not  raised." 

In  bis  qnallfication  and  explanation  of  No. 
10  he  stated: 

"There  was  no  evidence  in  the  case  as  to  how 
Espnosa  spells  his  name,  and  therefore  there  is 
nothing  upon  which  to  base  the  requested 
charge." 

The  court's  qualification  in  each  instance 
was  true  as  shown  by  the  statement  <rf  facts 
and  record. 

In  the  dharge,  the  court,  as  Is  usual,  told 
the  Jury  succinctly  tliat  appellant  was  on 
trial  charged  with  receiving  from  Modesta 
Espnosa  one  horse  whicb  had  theretofore 
been  acquired  from  Chos.  Webber  by  said 
Kspuosa  in  such  manner  that  the  acquisition 
comes  within  the  definition  of  theft,  and 
that  appellant  fraudulently  received  and  con- 
cealed said  horse,  then  and  there  well  know- 
ing the  same  to  have  been  acquired  by  theft, 
and  that  appellant  bad  pleaded  not  guilty. 
He  then  charged,  as  is  usual,  the  presumption 
of  Innocence  of  appellant  until  his  guilt  was 
established  by  legal  evidence  beyond  a  rea- 
sonable doubt,  and.  If  they  had  sudi  doubt 
'  of  his  guilt,  to  acquit  hlro;  also  that  they 
were  the  exclusive  judges  of  the  facts  prov- 
en, weight  to  be  given  the  evidence  and  the 
credibility  of  the  witnesses;  then  defined 
theft  as  prescribed  by  the  statute,  and  sub- 
mitted the  case  to  the  Jury  for  a  finding,  as 
follows: 

"If  you  find  from  the  evidence  that  the  horse 
.mentioned  in  the  indictment  had  been  acquired 
'from  the  said  Webber  bv  Modesta  Espnosa  in 
such  manner  as  that  the'  acquisition  thereof 
comes  within  the  above  definition  of  theft,  and 
that  thereafter,  on  or  about  the  2d  day  of  Au- 
gust, 1910,  in  Gonzales  county,  Tex.,  the  de- 
fendant did  fraudulently  receive  said  horse  from 
the  said  Modesta  Espnosa,  and  that  when  he  so 
received  said  horse,  the  defendant  Icnew  it  had 
been  stolen,  you  will  find  the  defendant  guilty 
of  fraudulently  receiving  a  stolen  horse  as 
charged  in  the  indictment,  and  assess  his  pun- 
ishment at  confinement  in.  the  penitentiary  for 
any  term  not  less  than  two  nor  more  than  ten 
years." 

In  the  next  paragraph  he  told  them  that 
the  witness  Modesta  Espnosa  was  an  accom- 
plice, and  required  his  testimony  to  be  corrob- 
orated aet  required  by  the  statute,  and  in  a 
charge  which  has  many  times  been  approved 
by  this  court  and  to  which  as  such  no  objec- 
tion was  made.  It  it  unnecessary  to  further 
state  the  charge.  The  charge  was  not  upon 
the  weight  Of  the  testimony,  but  was  just 
such  charge  as  should  have  been  given,  and 
was  ai^ltcable  to  the  law  and  the  testimony. 

It  Is  true  appellant  Introduced  a  Catholic 
priest  named  Eggers,  who  had  lived  in  Qoni- 


sales  for  a  tew  years,  and.  said  he  was  &  na- 
tive of  South  America  and  ^>oke  the  Spanish 
language,  which  was  hla  native  language; 
that  generally  the  Mexicans  speak  «ome  kind 
of  a  Spanish  language;  that  it  was  not 
really  the  Spanish,  but  generally  the  basis 
for  the  Mexican  language  was  the  Spanish. 
He  said:  "The  word  'Espnosa'  does  not  loc^ 
like  a  Spanish  name  to  me."  He  then  told 
that  they  had  in  Spanish  the  name  "Es- 
pdnoea,"  and  that  he  thought  that  should  be 
the  real  spelling  of  it.  He  said:  "lliere  is  no 
such  word  as  'Espnosa'  in  Spanish;  it  might 
be  in  another  languaga"  He  said:  Tliat  the 
word  "Modesta"  was  a  feminine  name  in 
Spanish,  and  was  never  used  as  the  name  of 
a  male.  That  In  the  Spanish  th^  name  of  a 
man  finishes  in  "o,"  and  that  the  "o"  dis- 
tinguishes the  masculine  from  the  feminine, 
when  the  word  ends  in  "a."  That  ordinarily 
In  conversation  the  words  "Modesta"  and 
"Modesto"  could  be  distinguished,  because 
In  the  Spanish  language  they  had  no  half 
sounds,  but  full  sounds,  and  tiiat  each  letter 
Is  fully  pronounced.  "But  sometimes  they 
don't  pronounce  them  quite  clear,  but  it  is 
easy  to  ask  and  find  out"  That  the  word 
"Espnom,"  had  no  pronounceable  sound  in 
Spanish,  because  three  consonants  came  to- 
gether, and  that  in  the  Spanish  they  had  no 
sound  like  "Espn"  and  could  not  say  "Eh>" 
either,  "because  we  have  no  way  of  pronotmc- 
ing  th^n  in  Spanish ;"  that  in  common  par- 
lance the  words  "EJspnosa"  and  "Espinosa" 
could  not  be  pronounced  alike,  and  he  thought 
they  could  not  be  pronounced  without  con- 
fusion. 

[2]  There  is  no  intimation  in  this  case 
that  Modesta  Espnosa  was  a  Spaniard,  or 
that  his  name  was  a  Spanish  name,  audi,  as 
stated  by  the  Judge  in  his  qiiallficatlcm,  there 
was  no  testimony  at  all  in  this  case  as  to  how 
said  Modesta  Espnosa  spelled  his  name.  For 
aught  that  appears  he  spelled  his  name  pre- 
cisely as  it  was  given  in  the  indictment  and 
the  Judge's  charge,  and  not  otherwise.  Even 
if  it  could  be  contended  with  any  show  of 
reason  that  Modesta  Espnosa's  name  was  in- 
correctly spelled,  and  that  the  letter  "1" 
should  have  been  Inserted  between  the  letters 
"p"  and  "n,"  that  they  were  both  In  fact  and 
in  law  idem  sonans  cannot  be  questioned  un- 
der the  authorities. 

This  court,  in  Henry  v.  State,  t  Tex.  App. 
388,  quoted  and  expressly  approved  what  tlie 
Supreme  Court  of  Alabama  said  in  Ward  v. 
State,  28  Ala.  53,  as  follows: 

"The  books  abound  in  hairbreadth  distinc- 
tions, but  we  apprehend  the  true  rale  to  be  that 
if  the  names  may  be  sounded  alike  without 
doing  violence  to  uie  power  of  the  letters  found 
in  the  variant  orthography,  then  the  variance 
is  immaterial." 

That  doctrine  bos  been  repeatedly  held  and 
applied  in  many  cases  In  this  state. 

In  discussing  the  idem  sonans  of  names, 
this  court,  in  Howan  v.  State,  6T  Tex.  Cr.  K. 
634,  124  S.  W.  673,  136  Am.  St.  Bep.  lOOS. 
said: 
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"Mr.  Abbott,  in  his  Trial  Brief,  }  680,  lays 
down  the  following  rule:  'A  variance  is  not  now 
rcfrarded  as  material  unless  it  is  such  as  might 
mislead  the  defense,  or  might  expose  the  accus- 
ed to  the  danger  of  being  put  twice  in  jeopardy 
for  the  same  offense.'  And  Mr.  Rice,  in  his 
valuable  work  on  Evidence,  lays  down  the  fol- 
lowinfr  rule:  'There  is  a  rule  of  growing  impor- 
tance by  which  courts,  for  many  Jears,  have 
evinced,  by  their  decisions,  a  disposition  to  re- 
cede from  the  fading  adherence  to  common-law 
technicalities,  and  hold  rather  to  substance 
than  mere  form.  Modern  decisions  conform  to 
the  role  that  a  variance,  to  be  material,  must  be 
such  as  to  mislead  the  opposite  party  to  his 
prejudice,  and  henee  the  doctrine  of  idem  s<^- 
nans  has  been  mvtch  enlarged  by  modern  deci- 
sions, to  conform .  to  the  above  .salutary  rule- 
The  law  does  not  treat  every  slight  variance, 
if  trivtel,  such  as  the  omission  of  a  letter  in  the 
name,  as  fatal.  The  variance  should  be  a  sub- 
stantial and  material  one  to  be  fatal.'  See  sec- 
tion 123,  VoL  3.  It  may  be  said  to  be  wholly 
immaterial  as  to  how  the  word  is  spelled.  If 
practically  they  have  the  same  sonnd,  they  will 
be  regarded  as  idem  sonans,  and  if  the  words 
have  the  same  sound,  then  there  is  no  fatal 
variance,  although  the  two  names  may  have 
been  spelled  slightly  different.  See  Parchman 
V.  State,  2  Tex.  App.  228  [2S  Am.  Rep.  436]. 
And  if  tiie  words  can  be  sounded  alike,  without 
disturbing  the  power  of  the  letters  that  is  found 
in  the  variant  orthography,  the  variance  will 
be  immaterial.  •  •  ••  Identity  of  sound  may 
be  regarded  as  a  surer  method  of  designating 
the  names  of  persons  than  that  of  depending 
upon  mere  identity  in  the  orthography.  •  •  • 
It  may  be  said  that  the  decisions  of  the  differ- 
ent courts  are  not  uniform  upon  this  subject, 
and  that  we  can  find  authorities  both  ways 
upon  the  subject,  one  line  of  authorities  holding 
that  if  a  vowel  is  substituted  that  gives  to  the 
instrument  a  different  sound,  then  it  is  a  vari- 
ance, and  others  holding  that  the  mere  fact  of 
the  change  of  the  vowel  giving  it  a  different 
sound  w^d  not  be  a  variance.  However,  'o' 
sometimes  is  given  the  sound  of  'a'  and  'a' 
sometimes  the  sound  of  'o.'  We,  therefore,  hold 
in  this  case  that  Benoni  and  Benani  are  prac- 
tically idem  sonans,  and  that  the  variance  is 
not  of  sufficient  materiality  as  could  mislead 
the  defense,  and  a  conviction  for  rape  upon  a 
girl  by  the  name  of  Benoni,  where  the  indict- 
ment charged  Benani,  would  be  a  complete  pro- 
tection." 

Tbls  dedsiiHt  in  tbe  Rowan  Case  was  dted, 
quoted,  and  approved  In  Feeny  v.  State,  62 
Itex.  Cr.  R.  690, 13S  S.  W.  135,  wblch  Is  also 
in  point. 

In  G«ntry  v.  State,  e&  Tbx.  Cr.  R.  600,  137 
S.  W.  697,  this  court  held  that  the  name 
"Laun  Oentary"  was  idem  sonans  with  "Lon 
Gentry,"  and  in  that  case  held: 

"The  doctrine'  of  idem  sonans  has  been  mnch 
eolarged  by  modem  decisions  to  conform  to  the 
growing  rule  that  a  variance,  to  be  material, 
must  be  such  as  would  mislead  a  party  to  his 
prejudice.  State  v.  White,  34  S.  C.  59,  12  S. 
E.  661,  27  Am^.  St  Rep.  783. 

"Again,  as  laid  down  in  29  Cye.  272,  the  rule 
is  as  follows:  'The  law  does  not.  regard  the 
melling  of  names  so  much  as  their  sound.  By 
the  doctrine  of  idem  sonans  if  two  names,  al- 
though spelled  ffifferently,  sound  alike,  they  are 
to  be  regarded  as  the  same.  Great  latitude  is 
allowed  in  the  spelling  and  pronunciation  of 
proper  names;  and,  in  all  legal  proceedings, 
whether  civil  or ,  crinilnal,  if  two  names,  as 
commonly  pronounced  in  the  English  language, 
are  munided  alike,  a  variance  in  thcdr  spelling 
iv  inmaterial.  Even- slight  differences  in  their 
pronoBciation  is-  imiinportaBt;  if  the  attenlis* 


ear  finds  difllculty  in  distinguishing  two  names 
when  pronounced,  they  are  idem  sonans,'  citing 
in  note  54,  p.  272,  a  large  number  of  names 
which  are  held  hy  the  courts  to  be  idem  sonans. 
In  many  of  them  the  spelling  is  much  differ- 
ent, and  if  the  pronunciation  was  attempted  to 
be  given  of  each  letter  and  syllable  in  the  name 
in  an  accurate  and  particular  way,  there  would 
be  much  greater  difference  than  in  the  names 
we  h<dd  idem  sonans  in  this  case.  No  injury 
whatever  occurred  to  the  appellant  by  spelling 
his  name  in  the  complaint  'Lauu  Gentary'  and 
in  the  information  'Lim  Gentry.' " 

i:1mi«  can  be  no  particle  of  donbt  as  to 
the  IcJentlty  of  the  party  Modesta  Espnosa, 
from  whom  appellant  received  said  horse, 
knowing  it  to  be  stolen,  whatever  way  his 
name  was  spelled  or  should  have  been  spelled. 
He  was  one  and  the  same  person,  and  was 
the  person  who  stole  the  animal  In  this  in- 
stance and  from  whom  appellant  received  it 
Appellant  could  not  possibly  have  been  deceiv- 
ed or  misled  In  any  vray  by  the  way  this  per- 
son's name  was  spelled  or  misspelled.  We  do 
not  regard  the  case  of  Weitzel  v.  Stnte,  28 
Tex.  App.  523,  13  S.  W.  864,  19  Am.  St  Rep. 
8S5,  apijUcable  or  in  point  In  that  cftse  the 
proof  showed  that  the  name  of  the  person 
from  whom  the  property  was  alleged  to  have 
been  8tol«i  was  speUed  differently  In  the 
indictment  and  pronounced  differently  from 
the  way  the  name  was  really  spelled  and  pro- 
noanced.  All  of  the  later  decisions  and  au- 
tjioritles,  as  stated  above,  make  a  distinction 
between  that  case  and  this. 

Appellant  Is  mistaken  when  he  contends 
that  the  Judgment  and  smtenoe  adjudge  ap- 
pellant gnUty  of  concealing  the  said  stolen 
property.  Both  expressly  adjudge  him  guilty 
of  receiving  it  That  was  what  he  was  in- 
dicted for;  that  was  the  sole  iinestion  sub- 
mitted to  the  jury,  of  which  the  verdict  found 
him  guilty. 

There  )s  no  reversible  error  In  this  case, 
and  the  Judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

At  the  time  of  the  submission  of  this  case 
appellai^'s  able  attorneys  filed  a  lengthy 
printed  brief  presenting  only  the  questions 
dlscustsed  in  the  original  opinion.  In  their 
brief  they  made  no  suggestion  that  the  wit- 
ness Eispnosa  had  not  been  sufficiently  cor- 
roborated ;  honce  in  our  former  consideration 
of  the  case  and  the  opinion  rendered  our 
attention  was  not  directed  to  that  question. 
Neither  does  ai^eilant  in  any  ground  of  his 
motion  for  rehearing  make  that  point  or 
even  suggest  It  However,  merely  in  oral 
argument  submitting  the  rehearing  motion  he 
did  suggest  that  the  evidence  was  not  suffici- 
ent to  show  that  said  accomplice  witness 
was  corroborated.  We  b&ve  therefore  again 
carefully  read  and  considered  the  testimony 
on  this  point,  and  in  our  opinion  the  evidence 
was  sutBcieut  to  show  that  the  aooompUce 
was  corroborated  as  required  by  law.  We  see 
no  necessity  of  reciting  the  t^timony  cover- 
ing this  point 

AU  the.  other  vieati»aa  were  foUy  consider- 
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•tA  and  propetly  determined  against  aivellant 
aa  shown  by  the  original  opinion.    No  f  nrth^' 
discussions  on  any  of  those  points  Is  neces- 
sary. 
The  motion  is  overruledi 


HARGROVE  v.  STATE.     (No.  4512.) 

(Court  of  Criminal  Appeals  of  Texas.    June  13, 
1917.) 

Crihiitai.  Law  «=»1002(6),   109»(5)— Appeal 
— Tnas  FOB  I^iNO  Statbhsnt  anp  Bill 

OF   EXCKPMONS. 

Where  statement  of  facts  and  bill  of  excep- 
tions were  filed  longr  after  adjournment  of 
court,  they  will  not  be  considered  on  appeal, 
and  judgment  will  be  affirmed  as  it  stands  upon 
the  record. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2847.] 

Appeal  from  District  Court,  Delta  County ; 
Wm.  Plerson,  Judge. 

Henry  l^argrore-  was  conTlcted  of  rape,  and 
appeals.    Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  the 
State. 

l>AyiDSON,  P.  J.  AppeUant  was  convicted 
of  rape,  and  awarded  five  years'  oonflnement 
In  the  penitentiary. 

The  statemant  of  facts  is  filed  so  long 
after  the  adjournment  of  court  It  cannot  be 
considered.  There  Is  bat  one  bill  of  ^oep- 
tlons  In  tbe  lecord,  and  It  is  In  the  same  con- 
dition. With  these  matters  eliminated  there 
Is  Bothlag  set  up  in  the  motlcm  for  new  trial 
that  can  l>e  reviewed  or  revised. 

Tbe  Jndgment,  therefore,  on  the  record  as 
it  stands,  will  be  affirmed. 


WATERS  v.  STATE.     (No.  4503.) 

(Court  of  Criminal  Appeals  of  Texas.    June  13, 
1917.) 

1.  CannNAL  Law  «=>111T(3)— Bill   of  Ex- 
ceptions—Qualification BT  Judge. 

Where  appellant  accepts  a  bill  of  exceptions 
as  qualified  by  the  court,  he  is  bound  thereby. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  C!ent.  Dig.  {  2894.] 

2.  Criminal  Law  «s>982  —  Suspension  of 
Sentence— Examination  of  Accused. 

Where  a  plea  for  suspended  sentence  is  filed 
and  the  defendant  takes  stand  in  her  own  behalf, 
the  state  may,  on  cross-examination,  prove  her 
character  and  the  number  of  times  she  lias  l>een 
arrested  for  different  ofTeuses. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent.  Dig.  Si  2500,  2501.] 

.J.  Criminal  Law  ^=3982  —  Suspension  of 

Sentence— Instructions. 
In  a  criminal  trial,  where  defendant  offers 
uo  testimony  to  show  that  she  has  never  been 
convicted  of  a  felony,  the  refusal  of  the  court 
to  submit  a  charge  on  a  suspended  sentence  is 
j>roper  under  Vernon's  Ann.  Code  Cr.  Proc. 
1910,  arts.  865b,  805c. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  S§  2500,  2501.] 


4.  CbixinaL'  Law  4m>949(l)  —  Motion   fob 

Under  Code  Cr.  Proc.  1911,  art.  837,  subd. 
6,  a  motion  for  new  trial  on  the  ground  of  new- 
ly discovered  evidence  is  properly  overruled, 
where  it  was  not  sworn  to,  affidavit  of  claimed 
witness  and  what  she  would  testify  is  not  at- 
tached, and  no  reason  was  given  why  this  was 
not  done,  no  evidence  offered  to  support  inten- 
tion, no  newly  discovered  facts,  and  no  diligence 
shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8{  2837,  2339-2341,  2344.] 

Appeal  from  Criminal  District  (3ourt,  Dal- 
las County:    Bobt  B.  Seoy,  Jadg& 
Mattle  Waters  was  convicted  at  theft  from 

the  person,  and  appeals.    Affirmed. 

Bl  B.  Hendri(&s,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDEROAST,  J.  Appellant  was  con- 
victed of  theft  from  the  person,  and  her 
punishment  assessed  at  the  lowest  prescribed 
by  law. 

Tbe  evidence  was  confUctlng.  That  by  the 
state  was  amply  sufficient,  and  It  evfdeutly 
\yns  believed  by  the  Jury,  to  show  her  guilt 
She  herself  testified  and  denied  tbe  whole 
trantoction.  The  Jury  evidently  did  not  be- 
lieve her  testimony. 

[1]  She  has  several  bills  of  exception.  The 
eoiirt  refused  most  of  them  outright  and  ex- 
plained and  qualified  all  the  others.  Appel- 
lant accepted  them  as  thus  qualified  and  Is 
bound  thereby.  The  court  in  some  of  his 
explanations  shows  that  tbe  attorneys  who 
prepared  the  bills  did  not  tiy  tbe  case,  that 
no  stenographic  report  of  the  testimony  was 
written  out,  and  that  this  accounts  for  the 
bills  as  pr^ared  being  incorrect  and  some 
of  them  refused. 

[Z,  t]  Appellant  properly  pleaded  for  a  sus- 
pended sentence.  She  testified  In  her  own  be- 
half, and  In  cross-examination  of  her  the 
state  was  permitted  to  prove  her  character 
and  the  number  of  times  that  she  had  been 
arrested  for  different  offenses  and  such  like 
matter,  all  of  which  was  admissible  because 
of  her'  said  plea,  the  court  stating  at  the  time 
that  the  testimony  was  admissible^  and  he 
admitted  it  because  of  her  said  plea,  which 
was  insisted  upon  all  the  time.  She  Intro- 
duced no  witness  and  offered  no  testimony 
other  than  her  own,  and  then  closed.  She 
offered  no  testimony  at  all  to  show  that  she 
had  never  been  convicted  of  a  feloi^  in  this 
state  or  elsewhere.  Thereupon  the  conrt, 
in  the  absence  of  tbe  Jury,  suggested  to  her 
attorney  that  if  be  was  not  going  to  make 
such  proof  it  would  be  better  if  he  would 
abandon  or  withdraw  his  application  for  a 
suspended  sentence,  which  .would  make  the 
rules  of  evidence  much  more  clear  In  the  case. 
He  refuged  to  do  this.  Thereupon  the  court, 
at  his  own  Instance,  withdrew  from  tbe  Jury 
all  of  the  testimony  of  her  character  and  of 
the  different  arrests  which  had  been  made 
of  her,  and  instructed  the  Jury  oot  to  con- 
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slder  any  of  that  eviacnce  for  any  purpose 
whatever;  and  as  she  offered  no  testUnony 
to  show  that  she  had  nerer  been  conTicted 
of  a  felony,  as  stated,  the  court  declined  to 
submit  to  the  Jnry  any  charge  on  b.  snspend- 
ed  sentence.  The  action  of  the  oonrt  In  all 
these  respects  was  strictly  In  accordance  with 
the  statute  and  the  many  decisions  of  this 
court  thereunder.  2  Vernon's  Ann.  Crim. 
Stats,  arts.  865b,  865c,  and  the  decisions  col- 
lated thereunder. 

[4]  The  only  other  bill  complains  of  the 
action  of  the  court  In  overmUng  her  motion 
for  a  new  trial  on  the  ground  of  claimed  new- 
ly discovered  testimony  of  Lottie  Harris. 
The  court  calls  attention  to  the  fact  In  ap- 
proving this  bill  that  no  diligence  was  shown, 
no  fact  newly  discovered,  and  no  oath  by  any 
one  to  the  truth  of  the  same.  The  bill  does 
not  Intimate  that  appellant  Introduced  or 
offered  any  testimony  whatever  to  support 
her  motion.  Her  motion  on  that  ground  Is 
not  sworn  to  by  any  person.  The  affidavit 
of  the  claimed  witness  and  what  she  would 
testify  Is  not  attached,  and  no  reason  at  all 
was  even  alleged  why  this  was  not  done. 
Clearly  the  action  of  the  court  on  this  i>olnt 
was  correct  Article  887,  C.  O.  P.  aubd.  6; 
Gray  v.  State,  65  Tex.  Cr.  R.  206,  144  S.  W. 
283,  and  authorities  there  cited.  It  Is  use- 
less to  dte  others. 

The  judgment  Is  affirmed. 


MONTGOMERY  v.  STATE.    (No.  4543.) 

(Court  of  Griminal  Appeals  of  Texas.    June  20, 
1917.) 

CRiunvAi.  r>Aw  *=»1081—Appeax.— Notice  of 

Appsai,— NECEssmr. 
Without  notice  of  appeal  the  Court  of  Criin- 
inal  Appeals  cannot  entertain  jarisdiction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  2722-2724,  2962.] 

Appeal  from  Fisher  County  Court;  M.  A. 
Hopson,  Judge. 

Trav  Montgomery  was  convicted  of  an 
(rffense,  and  he  appeals.     Appeal  'dismissed. 

E.  B.  Hendricks,  Asst.  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  selling  patent  m^lclnes  without  first 
having  obtained  a  license  therefor,  and  his 
punishment  assessed  at  a  fine  of  $150, 

The  record  is  before  us  with  neither  a 
statement  of  facts  nor  bill  of  exceptions. 
There  Is  no  motion  for  new  trial  In  the  rec- 
ord, and  no  notice  of  appeal  was  given,  or, 
if  it  was,  it  Is  not  shown  In  the  transcript 
There  is  a  recognizance,  however;  but  with- 
out notice  of  appeal  this  court  could  not  en- 
tertain Jurisdiction.  But,  Inasmuch  as  the 
record  contains  neither  a  statement  of  facts 
nor  bin  of  exceptions,  it  would  make  but 
little  difference  to  final  results  whether  the 
avpeal  be  dismissed  or  the  judgment  affirm- 


ed.  But,  as  tMs  court  cannot  entertain  ju- 
risdiction for  want  of  notice  of  appeal,  the 
appeal  will  therefore  be  dismissed.  Howev- 
er, if  there  was  a  complete  record,  the  judg- 
ment would  be  affirmed,  had  notice  of  apx>eal 
been  given,  because  there  is  nothing  in  the 
transcript  that  would  require  Investigation. 
The  appeal  Is  dismissed. 


PARKER  V.  STATE.    (No.  4888.) 

(Court  of  Oriminal  Appeals  of  Texas.    May  80, 

1&17.    State's  Rehearing  Denied 

June  29,  1917.) 

1.  Cbiminai.  Law  «e=)134(3)    —  Changb  op 
Venue — Contesting  Affidavit. 

Where  accused's  motion  for  change  of  venue 
on  both  grounds  authorized  by  Code  Cr.  Proc. 
1911,  art.  ^8,  as  to  change  of  venue,  was  con- 
tested by  state's  affidavits  attacking  the  means 
of  knowledge  of  his  compurgators,  as  authorized 
by  Code  Cr.  Proc.  1911,  art.  633,  it  was  not 
necessary  that  the  contesting  affidavits  should 
also  attack  the  credibility  of  such  compurgators; 
the  contest  applying  to  both  grounds  of  motion, 
VEd.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  243,  252.] 

2.  CanaNAi.  Law  «s9115(^Appeai^— Refus- 
al OF  Chanoe  of  Venue. 

Unless  it  is  clear  that  the  trial  court  has 
abused  his  Judicial  discretion,  bis  action  in  re- 
fuaiuK  a  diange  of  venue  will  not  require  re- 
versaL 

[Ed.    Note.— For   other  cases,    see   (Mminal 
Law,  pent  Dig.  {  3044.] 

3.  Homicide  <e=>169(2)— Evidence  of  Tboth 
OF  Repobt  Cibculated  bt  Deceased. 

Ih  trial  for  murder,  where  alleged  circula- 
tion by  deceased  of  report  of  accused's  miscon- 
duct with  a  woman  led  to  the  killing,  testimony 
of  the  woman  as  to  such  misconduct  and  of  an- 
other witness  that  accused  had  stated  that  he 
had  an  engagement  with  the  woman  for  snch 
purpose  was  admissible. 

[Ed.  Note.— For  other   cases,  see  Homicide, 
Gent.  Dig.  §  342.] 

4.  HoiaoiDB  «»169(2)— Evidence  of  Tbuth 

OF   KEPOBT    CIBCUI.AIED    BT    DECEASED. 

In  such  trial,  testimony  by  a  witness  that 
he  participated  in  snch  misconduet  was  inadmis- 
sible. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  §  342.] 

5.  Homicide  €=»112(5)  —  Self-Defense  — 
Seeking  Intebview  with  Tbaducer. 

If  accused  heard  that  deceased  had  been  cir- 
culating reports  about  Urn,  he  had  the  right  to 
go  to  deceased  to  talk  the  matter  over,  and, 
if  be  believed  this  might  bring  on  a  difficulty,  to 
arm  himself  for  protection  without  forfeiting 
bis  right  of  self-defense, 

[Ei.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  149.] 

6.  HomciDE  €s9276— Evidence— Admibsibii.- 

ITT. 

That  accused  went  armed  to  see  deceased 
about  alleged  defamatory  statements  could  be 
considered  by  the  jury. 

[Ed.   Note.— For  other   cases,   see   Homicide, 
Cent  Dig.  §  669.] 

7.  Witnesses  ®=>349— Impeachment. 

In  murder  trial,  it  was  error  for  the  state 
to  cross-examine  accused's  witness  as  to  wheth- 
er on  a  particular  occasion  the  sheriff  did  not 
try  to  arrest  him  and  he  ran  and  the  sheriff 
shot  at  him,  and  if' on  this  occasion  he  was 
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not  waiting  around  a  certain  man'*  house  for 
an  engagement  with  his  daughter. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {J  1135-1139.] 

8.  Witnesses  iS=»3riO— Impeachment. 

While  it  was  permissible  to  impeach  accus- 
ed's witness  by  showing,  if  not  too  remote, 
prosecution  for  theft,  it  was  error  to  permit 
the  state  to  attempt  to  show  that  he  had  been 
shot  When  caught  stealing. 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent  Dig.  §J  1140-1149.] 

9.  Cbiminal  Lt/iw  «3>3dl(l)—EviPENCiis— Ex- 
planatory Matters. 

In  murder  trial,  where  county  attorney  tes- 
tifies for  the  state  that  prosecution  was  begun 
by  accused  aeainst  deceased,  and  that  prose- 
cution was  dismissed,  on  cross-examination  ac- 
cused should  be  permitted  to  prove  by  the  coun- 
ty attorney  the  ground  on  which  he  dismissed 
the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  802,  803.] 

Appeal  from  District  Court,  Van  Zandt 
County;    R.  M.  Smith,  Judge. 

R.  F.  PnrKer  was  convicted  of  murder,  and 
apimals.    Reversed  and  remanded. 

Wynne,  Wynne  &  Gllmore,  of  Wills  Point, 
for  appellant.  Earl  M.  Q-reer,  Co.  Atty.,  C. 
L.  Stanford,  and  M.  G.  Sanders,  all  of  Can- 
ton, and  E.  B.  Hendricks,  Asst.  Atty.  Gen., 
for  the  State. 

PRBNDERGAST,  J.  Appellant  was  con- 
victed of  murder,  and  his  punishment  assess- 
ed at  30  years  In  the  penitentiary. 

This  cause  was  formerly  before  this  court 
on  appeal  from  the  decision  of  the  lower 
court  denying  bail,  and  this  court  afDimed  it. 
It  is  reported  In  188  S.  W.  983. 

[1]  Appellant  made  a  motion  for  a  change 
of  venue  on  both  grounds  authorized  by  the 
statute,  ArOcle  628,  C.  O.  P.  His  brother 
and  two  of  his  warm  personal  friends  were 
his  compurgators.  The  state  contested  his 
application  by  the  affidavit  of  the  district 
and  county  attorneys.  The  contest  was 
based,  as  shown  by  their  affidavits,  upon  an 
attack  of  the  means  of  knowledge  of  said 
compurgators.  This  was  expressly  author- 
ized by  the  statute.  Article  633,  O.  C.  P. 
It  applied  to  both  grounds  of  his  motion. 
This  contesting  atiidavit  did  not  attack  the 
credibility  of  appellant's  compurgators.  This 
was  unnecessary  imder  the  plain  provisions 
of  the  statute,  as  the  contest  which  was  filed 
applied  to  both  grounds  of  his  motion.  Lem- 
ons V.  State,  59  Tex.  Cr.  R.  299,  128  S.  W. 
416,  and  authorities  therein  cited ;  Smith  v. 
State,  21  Tex.  App.  303,  17  S.  W.  471,  and 
authorities  therein  cited.  The  court  beard 
testimony  on  this  matter.  Appellant  intro- 
duced some  86  witnesses  who  testified.  Some 
two  days,  perhaps  more,  were  consumed  In 
hearing  their  testimony.  It  took  at  least  106 
pages  of  typewritten  matter  in  the  record  to 
record  their  testimony.  It  Is,  of  course,  out 
of  the  question  to  undertake  to  give  this  tes- 
timony In  detail.    It  is  unnecessary.    From  it 


the  trial  Judge  unquestionably  was  autbor- 
ized  to  find,  as  he  must  have  done,  tliat  this 
testimony  ^owed  that  there  was  no  mob  or 
attempt  at  any  time  by  any  persons  to  mob 
appellant,  or  in  any  way  mistreat  bim  be- 
cause of  his  killing  the  deceased,  or  for  any 
other  cause.  It  showed  that  Van  Zandt  coun- 
ty was  a  large  county,  rather  densely  popu- 
lated; that  there  were  a  large  number  of 
towns  scattered  all  over  the  county,  perhaps 
30;  that  the  largest  of  these  towns  bad  a 
p<H>ulation  of  about  2,500,  another  1,500,  one 
or  two  others  some  600,  and  the  others  of 
less  population ;  that  there  were  about  7,000 
qualified  Jurors  in  the  whole  county.  The 
killing  occurred  In  the  county  seat.  Canton, 
which  had  a  population  of  only  about  600  all 
told,  men,  women,  and  children.  The  whole 
of  this  testimony  clearly  authorized  tbe  court 
to  believe  and  find,  if  it  did  not  require  blm 
to  Oad,  that  neither  ground  of  appellant's 
motion  was  true.  On  the  contrary,  it  clearly 
Justlfled  him  to  believe  and  find  that  there 
was  nothing  to  prevent  him  from  obtaining 
a  fair  and  impartial  trial  In  that  county  and 
from  obtaining  a  qualified  Jury  of  fair  and 
Impartial  Jurors. 

[2]  The  settled  rule  is  tiuit  unless  it  is  clear 
th^t  tbe  trial  court  has  abused  bis  Judicial 
discretion,  his  action  in  refusing  a  change  of 
venue  wUl  not  require  a  reversal.  Tubb  v. 
•State,  66  Tex.  Cr.  R.  606,  117  8.  W.  868; 
Bobannon  v.  State,  14  Tex.  ^pp.  271 ;  Cox  v. 
State,  8  Tex.  App.  254,  84  Am.  Rep.  746; 
Grlssom.  v.  State,  S  Tex.  App.  386 ;  Clampict 
v.  State,  9  Tex.  App.  27 ;  MarUn  v.  SUte,  21 
Tex.  App.  1, 17  S.  W.  430 ;  Magee  v.  State,  14 
Tex.  App.  366 ;  Dupree  v.  State,  2  Tex.  App. 
613 ;  Noland  v.  State,  3  Tex.  App.  598 ;  Grls- 
som r.  State,  4  Tex.  App.  374.  As  said  by 
this  court,  through  Judge  Ramsey,  In  the 
Tut>b  Case,  supra: 

"Of  necessity,  in  respect  to  a  question  of  this 
kind,  much  ouglit  to  be  left  to  the  discretion 
and  sound  judgmeut  of  the  court  trying  the  case, 
and  in  no  case  should  the  judgment  of  oonvic- 
tion  be  set  aside  on  account  of  the  action  of  the 
trial  court  in  refusing  a  change  of  venue,  un- 
less it  is  clear  that  such  court  has  alnised  his 
discretion.  This  is  the  doctrine  laid  down  in 
almost  the  precise  terras  above  stated,  by  Judge 
Hurt,  in  the  case  of  Gaines  v.  State,  37  S.  W. 
331"  (citing  some  of  the  cases  cited  above,  and 
others). 

The  court's  action  on  this  point  shows  no 
error. 

It  is  unnecessary  to  give  the  testimony.  It 
is  sufficient  to  say  that  from  tbe  state's  view- 
point it  was  amply  sufficient  to  show  that  ap- 
pellant was  guilty  of  murder.  It  also  raised 
the  Issue  of  self-defense,  and  perhaps  also  of 
self-defense  because  of  threats.  Perhaps  it 
raised  manslaughter.  It  also  raised  an  issue 
of  appellant  provoking  the  difficulty  at  the 
time  at  which  appellant  killed  the  deceased. 
The  court  In  bis  charge  submitted  all  of 
tbeee  Issues,  and  in  charges  that  are  sub- 
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stanttelly  correot;  altboagb  app6Uant  attacks 
some  of  tbem  in  some  partlcalars. 

[S]  It  appears- that  de<!eased  had,  in  sub- 
stance, told  that  appellant  was  caught  ont  a 
few  nights  before  the'kUlfng  .wltta  a  woman, 
Mrs.  Carpenter,  under  wch  circumstances 
as  to  show  that  he  had  had  sexual  intercomse 
with  her  on  that  occasion.  Appellant  had 
heard  of  deceased  circulating  this  report,  and 
claims  that  he  went  to  him  to  see  him  about 
it,  and  it  was  about  this  matter  that  ther  im- 
mediate killing  occurred.  The  state  proved 
by  said  woman  that  appellant  was  out  with 
her  a  few  nights  before  the  killing,  and  at 
that  time  did  have  sexual  intercourse  with 
her.'  Appellant  objected  to  this  testimony  as 
irrelevant  and  tmmaterlHl,  and  that  it  had 
nothing  to  do  with  the  crime  for  which  he 
was  on  trial.  The  court  in  qualifying  appel- 
lant's bill  en  the  subject  states  that  it  was  the 
alleged  circulation  of  this  report  by  the  de- 
ceased .which  led  to  the  killing.  This  testi- 
mony was  clearly  admissible.  - 

[4]  By  his  next  bill.  No.  6,  he  also  for  the 
same  reasons  objected  to  the  testimony  of 
Mr.  Downing,  to  the  effect  that  on  the  eve- 
ning before  appellant  met  said  woman  and 
had  the  conduct  with  her  as  stated,  appellant 
told  the  witness  that  he  had  an  engagement 
with  said  woman  to  meet  her,  specifying  the 
time  and  place,  and  Invited  him  to  come  and 
be  with  tbem  in  their  lascivious  enjoyment, 
and  tliat  lie  did  go  and  meet  the  parties  at 
the  time  and  place  that  be  bad  agreed.  We 
think  this  testimony  was  also  admissible«  but 
that  part  of  the  testimony  of  this  witness, 
to  the  effect  that  be  carried  a  bottle  of  whisky 
along  with  him,  and  that  the  parties  drank 
It,  and  that  he  later  on  that  same  night  had 
sexual  Intercourse  with  the  woman,  should 
not  have  been  admitted.  HQ,wever,  there  was 
no  specific  objection  to  that,  aitd  the  bill  as 
presented  would  show  no  error,  but  as  the 
case  is  to  be  reversed,  we  call  attention  to 
this,  so  that  that  much  of  the  witness'  testi- 
mony, if  objected  to,  should  be  excluded  on 
another  trial. 

[S,  i]  As  stated,  the  testimony  raised,  and 
the  court  submitted,  the  question  of  appel- 
lant's prov(Aing  the  difficulty  with  the  de- 
ceased with  the  intention  of  killing  him  or  of 
doing  him  serious  bodily  injury.  Appellant 
requested  a  special  charge  to  the  effect  that 
If  the  jury  believed  that  appellant  had  heard 
that  the  deceased  had  been  talking  about  him 
and  circulating  a  report  on  him,  he  had  the 
right  to  seek  the  deceased  for  the  purpose 
of  talking  the  matter  over  with  him,  and  If 
be  believed  his  conversatKm  with  deceased 
was  likely  to  bring  on  a  difficulty,  and  that 
he  would  be  attacked  by  the  deceased,  then 
he  had  the  right  to  arm  himself  for  his  own 
protection,  "and  If  you.  so  find,  you  will  not 
consider  the  fact  that  the  defendant  went 
into  the  restaurant  where  the  deceased  was 
and  began  a  conversation  with  him,  deceosed, 
and  tbat  defendant  was  armed  at  tbe  time 


as  a  drcumstance  against  tiM  defetadanit" 
This  charge  was  correctly  refused :  the  latter 
part,  just  in  quotation,  is  not  the  law,  nor  is 
it  applicable  to  the  question  in  this  case. 
However,  the  law  established  by  the  decirions 
of  this  State  Is  to  the  effect  that  when  pro- 
vokfaig  a  difficulty  with  the  deceased  Is  raised 
and  the  Court  submits  that  asa  limitation  of 
appellant's  right  of  self-defense,  it  is  then 
proper  for  the  court  to  In  effect  tell  the  Jury, 
as  in  this  case,  tibat  if  appellant  had  heard 
that  deceased  had  been  talking  about  him 
and  circulating  the  said  report,  he,  appellant, 
had  the  right  to  go  to  him  for  the  purpose 
of  talking  the  matter  over  with  him,  and  if 
he  believed  that  this  might  bring  on  a  diffi- 
culty and  cause  deceased  to  attack  him,  be 
had  ttie  right  to  arm  himself  for  his  own  pro- 
tection, and  that,  so  arming  himself  and  talk- 
ing to  deceased  about  the  matter,  tbe  fact 
that  appellant  had  armed  himself  at  the  time 
would  not  of  itself  forfeit  his  right  of  self- 
defense.  The  question  of  his  arming  himself 
under  the  circumstances  and  seeking  and 
talking  to  deceased  was  a  matter  for  the  jury 
to  consider  under  a  proper  charge.  The  cir- 
cumstance of  his  arming  himself  might  be 
considered  by  the  Jury  against  him  instead  of 
for  hlnv  but  that  would  be  a  matter  of  ar- 
gument and  for  the  jury  to  pass  upon.  On 
another  trial  the  court  should  prc^erly  charge 
in  substance  as  stated  above. 

The  testimony  In  this  ease  did  not  raise  the 
issue  of  appellant's  abandoning  the  difficulty 
with  the  deceased  at  the  time  of  the  killing. 
All  that  occurred  between  them  after  the  ap- 
pellant went  to  the  restaurant  where  deceas- 
ed .was  was  the  same  transaction  at  the  same 
time,  and  It  all  occurred  In  a  very  short  space 
of  tima  The  court  did  not  err  in  not  giving 
any  charge  on  abandoning  the  difficulty. 
Wilson  v.  State,  71  Tex.  Cr.  R.  404,'  160  S. 
W.  83. 

[7]  Api)ellant  had  Homer  Dorrity  to  give 
material  testimony  in  his  behalf  to  the  effect 
of  a  threat  by  deceased  against  appellant, 
which  was  communicated  to  appellant  before 
the  killing,  as  claimed  by  said  witness.  The 
state,  over  appellant's  objections,  on  cross- 
examination,  was  permitted  to  ask  this  wit- 
ness and  require  him  to  answer  if  on  a  par- 
ticular occasion  the  sheriff  did  not  try  to 
arrest  him  and  he  ran,  at  which  time  the 
sheriff  shot  at  him,  and  If  on  this  occasion 
it  was  not  about  midnight  when  he  was  .wait- 
ing around  a  certain  man's  house  for  an  en- 
gagement with  his  daughter,  impliedly  for 
an  illicit  relationship  with  her.  While  the 
rule  is  that  considerable  latitude  is  permitted 
on  cross-examination  to  show  the  bias,  prej- 
udice, etc.,  of  a  witness,  and  for  the  purpose 
of  Impeachment  that  a  witness  has  been 
formerly  convicted  of  a  felony  or  a  misde- 
meanor Involving  moral  turpitude  when  not 
too  remote,  yet  the  testimony  elicited  from 
this  witness  over  appellant's  objections  was 
inadmissible. 

[8]  It  was  also  improper,  over  araellant's 
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obiiecttoiut,  to  .^e^mil;  the  state,  In  cross-exam- 
ination of  hla  witness  Barnes,  to  prove,  or 
attempt  to  prove,  by  blm  that  he  had  been 
shot  when  oaught  stealing.  This  .was  an  Im- 
proper attempted  impeachment  of  him.  It 
was  permissible  to  prove  by  him,  If  not  too 
remote,  tliat  he  had  been  prosecuted  for 
theft,  whether  the  chai^ge  against  him  was  a 
felony  or  a  misdemeanor,  as  theft  tnvolres 
moral  turpitude. 

[t]  Under  the  circumstances  of  this  case, 
on  anotlier  trial,  if  the  county  attorney  testi- 
fies for  the  state  about  the  prosecution  which 
was  begun  against  deceased  and  another  by 
appellant  for  hla  claimed  Improper  relation- 
ship yrlth  a  prostitute,  and  that  the  prosecu- 
tion was  dismissed,  on  cross-examination  the 
appellant  should  be  permitted  to  prove  by  the 
oonnty  attorney  the  ground  on  which  he  dis- 
missed that  prosecution. 

There  are  more  or  less  other  important 
questions  raised;  but,  as  they  caimot  arise 
on  anotlier  trial,  it  is  imneceesary  to  discuss 
them. 

This  writer  is  of  the  opinion  that  none  of 
the  errors  assigned  herein  are  of  sufficient 
importance  to  authorize  or  justify  a  reversal 
of  the  judgment  herein,  but  his  associates  are 
of  a  dlfterent  opinion,  and  this  rerersal  Is 
based   on  their  opinion. 

Reversed  and  remanded. 


Ex  parte  MITOHELI*    (No.  4567.) 

(Court  of  Criminal  Appeals  of  Texas: 

June  20,  1917.) 

Habeas  Cobpus  «=»66  —  Kittusk  ow  Wbix  — 

FlACK  OF  BETUBN. 

Under  Vernon's  Ann.  Code  Or.  Proc.  1916, 
art.  167,  requiring  the  writ  of  hsbras  corpus  to 
l>e  made  returnable  in  the  county  of  eommisaion 
of  the' offense,  a  habeas  corpus  proceeding  seek- 
ing bail  must  be  made  retumbale  in  the  county 
where  the  offense  was  committed. 

[Ed.  Note. — For  other  cases,  see  Habeas  Coc^ 
pus,  Cent.  Dig.  H  58,  59,  80.] 

Appeal  from  District  Court,  Baylor  Coun- 
ty; J.  H.  Milam,  Judge. 

Habeas  corpus  by  Will  Mitchell,  seeking 
balL  From  an  order  denying  ball,  relator 
appeals.    Judgment  set  aside. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDEBGAST,  J.  This  Is  an  appeal 
from  a  habeas  corpus  hearing  denying  t>all. 
Mr.  Mitchell  was  indicted  by  the  grand  jury 
of  Knox  county,  charging  him  with  murder 
in  that  county.  By  proper  order  of  the  dis- 
trict court  of  that  county  the  venue  of  the 
case  was  changed  to  Baylor  county.  Both 
counties  are  in  the  same  district,  and  Judge 
J.  H.  Milam,  the  judge  of  the  Judicial  dis- 
trict, of  which  both  counties  are  a  part.  Aft- 
er the  venue  had  been  so  changed,  Mr.  Mitch- 
ell applied  for  a  writ  of  habeas  corpus,  seek- 
ing bail.    Judge  Milam  granted  tlie  writ,  and 


had  the  trial  in  Baylor  toonty,  and  tlie  4>rder 
denying  bail  was  made  in  that  county. 

The  Assistant  Attorney  General  has  made 
a  motion  to  dismiss  the  appeal  because  the 
district  Judge  had  no  JorisdietiMi  to  hear  and 
decide  the  cause  of  habeas  corpus  in  Baylor 
county. 

The  writ  was  propetiy  gnmted,  but  the 
statute  (article  167,  C.  C,  P.)  requires  the 
writ  be  made  returnable  in  the  ooonty  where 
the  alleged  offense  has. been  committed.  This 
statute  has  uniformly  been  held  to  be  man- 
datory as  shown  by  the  decisions  noted  In  2 
Varaon's  Crfm.  Statutes,  p.  107. 

It  is  therefore  the  order  of  ttiis  ootut  that 
the  JudgBient  of  Judge  Milam,  refusing  bail 
will  be  set  aside  and  the  writ  of  habeas  cor- 
pus will  be  made  returnable  In  Knox  ooonty 
whea  Judge  Milam  will  designate  the  time 
of  hearing  in  that  coonty  and  make  such  or- 
ders as  to  notice  azkd  witnesses  as  will  secure 
a  speedy  hearing. 

Ordered  accordingly. 


DBANDO  v.  STATE.    (No.  4536.) 

(Court  of  Criminal  Appeals  of  Texas. 
June  20,  1917.) 

OsnoirAi,  I»AW  «s>1092(U)— Apfkai^Rbcobd 

— SUITICIENCT. 

A  bill  of  exceptions  not  approved  by  the 
Judge  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  '  see  Criminal 
lisw,  Cent.  Dig.  i|  2837,  2841.] 

Appeal  from  Kinney  County  Court;  Jos. 
Veltmann,  Judge. 

Ramon  Deando  was  convicted  of  assault, 
and  he  appeals.    Affirmed. 

K  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  simple  assault;  his  punishment  being 
assessed  at  a  fine  of  $20. 

Tlie  record  Is  before  us  without  a  state- 
ment of  facts.  There  is  a  bill  of  exceptions 
in  the  record,  hut  it  is  not  approved  by  the 
judge.  This  bill  reserves  exception  to  a  cer- 
tain phase. of  the  charge  of  the  oourt  The 
bill  cannot  be  considered  because  not  ap- 
proved. 

There  being  no  matter  presented  that  can 
be  reviewed,  the  Judgment  will  be  affirmed. 


WILSON  V.  STATE.    (No.  4541.) 

(Court  «f  Cruoinal  Appeals  of  Texas. 
June  20,  1917.) 

Cbihinai.  Law  «=  1086(18)— Dibkissai.  or 
Appeai/— FAII.URE  TO  Saow  JuneitEHT  a 
Record. 
Where  no  sentence  or  final  judgment  was 
shown   in  the  record,  the  appeal  miil  be  dis- 
missed. 

[Ed.   Note.— For   other   caaas,    see    Crioinal 
Lftw,  Cent.  Dig.  $!  2768.  2769,  2772.] 
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Appeal  from  District  Court,  Bosque  Goon- 
tj;  O.  U.  Iiockett,  Judge. 

Harry  Wilson  was  convicted  at  perjnry, 
and  appeals.    Appeal  dismissed. 

E.  B.  Hendrk^  Aart.  Atty.  Gen.,  for  the 
State. 

PRENDBBiGAST,  J.  Tbls  Is  an  appeal 
from  a  conrlction  for  perjury,  and  the  lowest 
pnnlstunent  assessed. 

Wben  appellant's  motkm  tat  a  new  tilaJl 
was  oiyermled,  he  then  gave  notice  of  appeal, 
which  was  duly  entered  at  the  time  In  the 
minutes  of  the  court.  There  is  no  sentence — 
final  judgment — ^In  the  record.  The  ABslst- 
ant  Att(M-ney  General's  motion  to  dlsmlBB  the 
api>eal  will  therefore  be  granted. 

Am>eal  dismissed. 


SHBPPERD  V.  STATE.    (No.  4539.) 

(Court  of  Criminal  Appeals  of  Texas. 

June  20,  1»17.) 

1.  IlTTOXICATIKO  LiQtroBs  «=s236(4)— IlXCOAI. 
SaLB— IDENTITT  OF  DEFENDANT— BVIDENOOB 
— StTFFIOIENC*. 

Evidence  held  insufficient  to  establish  iden- 
t>t7_  of  defmdant  with  the  person  who  sold  in- 
toxicating liquors  illegally. 

[Ed.  Note.— For  other  cases.  Bee  Intoxicating 
Liquors,  Cent.  Dig.  {|  SOS,  909.1 

2.  CnnccNAi.  Law  «s>721(1)  —  Condttct  of 
Triai/— AaocinsNT  of  Courbei.. 

Wh«re  the  eourt  instructed  that  accused's 
failure  to  testify  could  not  be  taken  against  him, 
the  prosecuting  attorney  was  not  thereby  au- 
thorized to  comment  upon  accused's  failure  to 
testify  in  view  of  Vernon's- Ann.  Code  Or.  Proc 
1016,  art.  790,  prohibiting  such  reference. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  S  1672.] 

&  CuiaNAL  liAW  «=>419,  420(1)— Evidence— 

Heabsat. 
In  prosecntitm  for  illegal  sale  of  intozicat- 
iag  liquors,  a  witness  could  not  testify  that  an- 
other witness  in  defendant's  absence  told  him 
that  he  bought  whisky  from  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Coit.  Dig.  H  973,  975,  976,  980-983.] 

Appeal  from  San  Augustine  County  C!ourt; 
EL  T.  Anderson,  Judge. 

Pleas  Sbei^)«rd  was  convicted  of  s^lng  In- 
toxicating Uquor  illegally,  and  be  appeals. 
Reversed  and  remanded. 

K.  W.  Stephenson,  of  San  Augustine,  for 
appellant  B.  B.  Hendricks,  Asst.  Atty.  Oen., 
for  the  State. 

MORROW,  3.  Appellant  was  charged  by 
information  with  the  sale  of  intoxicating  liq- 
uors in  territory  in  wliich  such  sales  were 
prohibited,  and  on  conviction  his  punishment 
fixed  at  a  fine  of  fSO,  and  30  days'  confine- 
ment in  the  county  jail.  - 

The  charge  In  the  information  was  that 
fbe  sale  was  made  to  John  Curbo.  Curbo 
testified  that  be  bought  a  pint  of  whisky 
from  a  negro  whom  he  did  not  know,  but  who 
told  bim  bis  name  was  Pleas  Shepperd,  and 


at  the  time  he  bought  it  be  was  in  contpony 
with  the  witness  Benry  Halone.  Cnrbo  stat- 
ed that  the  defendant  might  look  something 
like  the  negro  that  he  got  the  whisky  from, 
but  that  the  negro  that  sold  talm  the  wliislcy 
had  a  mustache  and  was  of  lighter  com- 
plexion than  the  defendant;  that  be  could 
not  swear  that  the  defendant  was  the  same 
negro,  and  he  did  not  believe  the  negro  who 
8<^  him  the  whisky  was  as  tall  as  the  de- 
fendant Henry  Malone  tefstifled  that  be  was 
with  Curbo  at  the  time  he  bought  the  whisky, 
and  was  acquainted  with  Fleas  Shepperd, 
the  defendant ;  had  known  bim  a  long  time, 
and  that  the  negro  who  sold  the  whisky  was 
not  the  defendant.  Both  Curbo  and  Malone 
stated  that  the  transaction  took  place  in  an 
old  store  building  into  which  Curbo  and  the 
negro  walked;  Malone  standing  at  the  door. 

[1 ,  2]  We  do  not  think  the  evidence  is  suf- 
ficient to  identify  the  defendant  as  the  per- 
son who  sol^  the  liquor.  The  court  gave  a 
special  charge  at  request  of  appellant  advis- 
ing the  Jury  that  they  would  not  consider 
appellant's  failure  to  testify  as  a  circum- 
stance against  bim.  The  county  attorney 
commented  upon  the  defendant's  failure  to 
testify,  stating  that  be  would  not  have  done 
so  if  appellant  had  not  requested  this  charge. 
A  timely  objection  was  made  to  this  argu- 
ment and  overruled  by  the  court.  The  stat- 
ute, (article  790,  a  O.  P-)  provides  that  de- 
fendant's failure  to  testi^  shall  not  be  tak- 
en as  a  circumstance  against  bim,  and  that 
It  shall  not  be  alluded  to  or  commented  upon 
by  counsel  in  the  cause.  The  fttilure  to  ob- 
serve this  injunction  has  frequently  been 
beld  cause  for  reversal  by  this  court  Ver- 
non's C.  C.  P.  p.  716,  note  29,  and  cases  cited; 
Brandi's  Ann.  P.  O.  p.  209,  and  cases  there 
listed.  It  has  been  frequently  held  that  it 
is  proper  for  a  court  to  inform  the  jury,  in  its 
charge  of  this  law.  Dougherty  v.  State,  69 
Tex.  Cr.  R.  470,  128  S.  W.  896;  Branch's 
Ann.  P.  C.  p.  211,  S  377,  and  cases  cited. 
Parties  may  request  special  charges  (C.  C 
P.  art  737),  and  when  given  by  the  court 
they  are  given  as  part  of  jJie  law  of  the 
case  and  for  the  government  of  the  jury  and 
Utigants.  The  fact  that  the  law  prohibiting 
the  consideration  by  the  jury  of  defendant's 
failure  to  testify  as  a  circumstance  against 
him  was  given  in  a  special  charge  would 
not  give  any  more  license  to  the  attorneys 
trying  the  case  to  disregard  the  injunction  in 
the  statute  against  conmienting  upon  de- 
fendant's failure  to  testify  than  if  the  mat- 
ter was  contained  In  the  regular  cbarge.  A 
similar  question  was  passed  upon  In  Anglln 
V.  State,  47  Tex.  Cr.  R.  109,  80  S.  W.  370. 

[3]  A  witness  testified  that  John  Curbo  in 
the  absence  of  the  defendant  told  witness 
that  he  bought  the  whisky  from  Pleas  Shep- 
perd. The  admission  of  this  evidence  was 
violative  of  the  rule  against  the  use  of  hear- 
say evidence.  Klrksey  v.  State,  58  Tex.  Cr. 
R.  188,  125  S.  W;.  15,  and  Long  v.  State,  68 
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Tet  C.  R.  28,  124  S.  W.  640.  Other  matters 
raised  will  not  likely  occur  on  another  trlaL 
For  the  errors  pointed  out,  the  Judgment 
of  the  lower  court  will  be  reversed,  and  the 
cause  remanded. 


ROTSTON  T.  STATE.     (No.  4491.) 

(Court  of  Criminal  Appeals  of  Texas.    May  23, 

1917.     On  Motion  for  Rehearing, 

June  20,  1917.) 

ASSAtTLT  AND  BATTEBY  ®=392— AGGRAVATED 
ASSADLT  —  ^BIODSNBSS  —  SUPFICIENOY  Olf 
EviDEnCK. 

In  prosecution  for  aggravated  assault,  evi- 
dence held  insufficient  to  show  the  character  of 
seriousness  required  to  render  the  assault  an 
aggravated  assault. 

[fid.  Note.— Por  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  S3  137-139.] 

Prendergast,  J.,  dissenting. 

Appeal  from  Bexar  County  Court;  Nel- 
son Lytle,  Judge. 

Jesse  Boyston  was  convicted  of  an  ag- 
gravated assault,  and  he  appeals.  Judgment 
reversed,  and  cause  remanded. 

A.  L.  Hatchett  and  U  W.  Oreenly,  both 
of  San  Antonio,  for  appellant.  B.  B.  Hea- 
drlcks,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  aggravated  assault  by  the  Judge  who 
tried  the  case,  a  Jury  having  been  waived. 
His  punishment  was  assessed  at  a  fine  of  $25, 
and  60  days'  imprisonment  in  the  county 
JalL 

The  complaint  and  information  contain  two 
counts,  one  charging  the  assault  to  have  been 
committed  with  a  rock,  which  was  a  deadly 
weapon ;  the  other  that  the  assault  was  ag- 
gravated by  reason  of  the  fact  it  produced 
serious  bodily  injury.  There  Is  nothing  to  in- 
dicate that  the  rock  was  a  deadly  weapon, 
except  the  fact  that  defendant,  under  the 
state's  view,  knocked  the  assaulted  party 
down  twice,  hitting  him  in  the  back  of  the 
head  the  first  time,  and  upon  his  getting  up 
defendant  struck  him  again,  and  at  this  time 
he  had  a  rock  in  his  hand.  The  inference 
may  be  deduced  that  both  blows  were  In- 
flicted by  the  rods.  The  only  evidence  in  re- 
gard to  the  seriousness  of  the  wound  was  the 
testimony  of  the  assaulted  party  wherein  he 
states  that  be  was  laid  up  or  suffered  from 
the  wound  for  a  couple  of  weeks.  This  is 
rather  meager  testimony  to  show  that  the  as- 
sault was  of  a  serious  nature,  but  it  may 
have  been  suffldent  under  the  circumstances 
to  have  Justified  the  court  reaching  the  con- 
clusion that  the  serious  bodily  injury  was 
inflicted.  Taking  this  view  of  the  matter,  the 
Judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

On  a  former  day  of  this  term  this  Judg- 
ment was  aflirmed.     Appellant  contends  in 


his  motion  that  the  evidence  does  not  sustain 
the  conviction,  and  the  aSirmance  was  error. 

In  the  <^nlon  affirming  it  was  stated  that 
there  was  nothing  to  Indicate  that  the  rocir 
was  a  deadly  weapon,  except  the  fact  that 
defendant,  under  the  state's  view,  knocked 
the  assaulted  party  down  twice,  hitting  blm 
in  the  back  of  the  head.  It  was  also  stated 
that  the  only  evidence  refcardlng  the  serious- 
ness of  the  wound  was  the  testimony  of  the 
assaulted  party,  wherein  he  states  tliat  he 
was  laid  up  or  suffered  from  the  wound  for 
a  couple  of  weeks.  After  a  more  careful  revi- 
sion we  are  Inclined  to  the  opinion  now  that 
the  affirmance  ought  not  to  have  occurred, 
and  in  order  to  make  the  matter  clear  we 
copy  the  testimony  of  the  one  state  witness  in 
respect  to  this  phase  of  It.  This  witness 
says: 

"I  started  on  past  Royston  on  towards  my 
home.  The  next  thing  I  knew  somebody  struck 
me.  Royston  was  behind  me.  mie  blow  knock- 
ed me  to  the  ground,  and  I  was  unconscious  for 
a  few  minutes.  I  was  hit  in  the  bade  of  the 
head  with  some  hard  substance,  and  injured  for 
a  couple  of  weeks^  When  I  arose,  Royston 
struck  me  again.  When  I  got  np  I  saw  that 
he  had  a  largo  rock  in  his  hiuid.  I  picked  np  a 
rock  to  defend  myself." 

This  Is  the  entire  testimony  with  reference 
to  the  deadly  nature  of  the  rock  and  the  se- 
riousness of  the  wound.  Reviewing  this  tes- 
timony, we  are  of  the  opinion  that  testimony 
does  not  show  that  character  of  seriousness 
contemplated  by  the  law.  The  amount  of  the 
Injury  Is  not  stated.  It  might  have  been  a 
slight  wound,  and  would  take  a  couple  of 
weeks  for  it  to  heaL  The  cases  bearing  upon 
t&is  question  will  be  found  collated  in 
Branch's  Criminal  Law  on  page  43.  It  is 
unnecessary  to  make  quotations  from  these 
opinions  or  investigation  of  the  matter,  as  we 
are  convinced  that  we  were  in  error  in  the 
original  opinion,  and  the  motion  for  rehear- 
ing is  granted,  the  affirmance  set  aside,  and 
the  Judgment  is  now  reversed,  and  the  cause 
remanded. 

PRENDERGAST,  J.  (dissenting.  The 
original  opinion  was  correct,  and  should  be 
adhered  to.  "Serious"  bodily  injury  does 
not  mean  that  the  injury  must  anything  like, 
or  nearly,  or  almost,  produce  deatli.  It 
means  simply  that  the  Injury  must  not  mere- 
ly be  trivial  or  slight  It  must  only  be  grave 
— serious.  For  one  man  to  strike  another  in 
the  back  of  the  head  with  a  large  rock  and 
knock  him  down  and  render  him  unconscious 
for  a  few  minutes,  and  then  strike  him  again 
with  the  rock  when  he  gets  up,  and  injure  him 
for  two  weeks,  would  certainly  be  a  •ertoM 
injury.  Such  injury  would  not  be  trivial 
or  sUght.  Bruce  v.  State,  41  Tesx.  Cr.  B. 
80,  SI  S.  W.  954:  Fulkerson  v.  State,  57 
Tex.  Cr.  R.  80,  121  S.  W.  1111;  Housley  v. 
State,  55  Tex.  Or.  R.  372,  Ufi  S.  W.  816; 
Thomas  v.  State,  55  Tex.  Or.  R.  296,  116  S. 
W.  600. 

I  respectfully  dissent. 
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McCOT  V.  STATE3.     (No.  4540.) 

of  Criminal  Appeals  of  Texas.    June  20, 
1917.) 

jxicATiNo  IjIquobs  «=5»236(4)— Pbosb- 
jN— Evidence. 

prosecution  for  «elling  intoxicating  liq- 
1  prohibition  territory,  evidence  that  ac- 
being  given  a  dollar,  got  a  pint  of  whis- 

a  purchaser,  and  express  agent's  state- 
of  whisky   shipments,  was  sufficient  to 

a  conviction. 
Note. — For  other  cases,  see  Intoxicating 
s,  Cent  Dig.  {§  305,  306.] 
i«NAL  Law  «=>1091(4)— AppkaIt-Bim. 

XCEPnONS. 

a  liquor  selling  prosecution,  a  bill  of 
ons  Mid  too  uncertain  and  vague  for  oon- 
i<m. 

Note.— For  other  cases,  see  Criminal 
Jent.  Dig.  §§  2816,  2832,  2931-2^8.] 

eal  from  San  Attgostlue  County  Court ; 
Anderson,  Jndga 

a  McCoy  was  convicted  of  unlawfully 
:  intoxicating  liquors  in  prohibition 
ry,  and  appeals.     Affirmed. 

}.  Hydrides,  Asst  Atty.  Gen.,  for  the 


INDSSRGAST,  J.  Appellant  was  in- 
for  making  an  unlawful  sale  of  Intoxi- 
liquor  to  Fox  Canton  on  or  about 
iber  1,  1916,  after  an  election  on  No- 
r  7,  1903,  duly  putting  the  law  pro- 
ig  the  sale  of  intoxicating  liquor  in 
making  it  a  mlsdemennor.  The  case 
rled  before  the  Judge  without  a  Jury. 
I  admitted  that  prohibition  was  in  force 
•  time  of  said  alleged  sale. 
I  Canton  testified: 

name  is  Fox  Canton.  I  know  Clem  Mc- 
I  saw  him  at  his  father's  home  in  San 
tine  county,  Tex.,  on  or  about  the  Ist  day 
cember,  A.  D.  1916.  Harry  Hight  had 
me  f  1  to  get  him  some  whisky  with,  and 
:  to  Bill  McCoy's  home,  where  Clem  Mc- 
ves,  and  when  I  got  there  Clem  McCoy 
>ut  of  the  house,  and  1  asked  him  if  he 
ly  whisky,  and  he  replied,  'I  think  I  can 
a  some.'  I  gave  him  the  dollar,  and  he 
>ack  into  the  house,  and  in  a  short  time 
rack  to  where  I  was  on  the  gallery  and 
ed  to  me  a  pint  bottle  of  whisky.  I  did 
i  where  he  got  the  whisky  from.  While 
kIcCoy  was  in  the  house  before  he  brought 
whisky,  I  looked  through  the  glass  of  the 
V  from  the  gaUery,  and  the  only  person 
in  the  room  was  Bill  McCoy,  lather  of 
McCoy,  and  a  man  by  the  name  of  Mr. 
in,  sitting  near  the  fire  place.  I  was 
iking  at  Uiem  all  the  time  while  Clem  Mc- 
as  in  the  house  after  the  whisky.  There 
have  been  other  persons  in  the  room  be- 
BiU  McCoy  and  Mr.  Jackson,  but  if 
was  I  did  not  see  them,  I  was  looking 
h  the  window  glass  from  the  gallery.  If 
McCoy  got  the  whisky  from  Mr.  Jackson, 
not  see  him  do  so.  I  do  not  know  the 
name  of  Mr.  Jackson,  I  always  heard 
lUed  Mr.  Jackson." 
1  Hight  testified : 

or  about  the  1st  day  of  November,  A.  D. 
[  gave  Fox  Canton  a  dollar  in  money  and 
im  to  get  me  a  pint  of  whisky.  I  never 
I  negro  down  in  tliat  portion  of  the  coun- 


try that  was  called  Mr.  Jackson,. but  there  could 
have  been  such  a  negro  in  there  without  me 
knowing  him," 

Mr.  R.  H.  Young,  testified: 

"I  am  agent  of  the  Wells  Fargo  Express  Com- 
pany at  their  station  in  the  town  of  San  Augus- 
tine, Tex.,  and  keep  a  record  of  all  shipments 
by  express  of  whisky  coming  into  my  office, 
to  whom  it  is  shipped,  and  by  whom  taken  out. 
Referring  to  my  record  of  express  packages,  I 
find  that  during  the  month  of  September.  A. 
D.  1916,  that  C.  McCoy  received  a  package 
labeled  three  gallons  of  whisky,  and  that  during 
the  month  of  October,  A.  D.  1916,  Clem  McCoy 
received  a  package  labeled  three  gallons  of 
whisky." 

He  further  testified  that  he  thought  C. 
McCoy  and  Clem  McCoy  were  one  and  the 
same  person,  but  that  he  really  did  not  know. 

[1]  This  evidence  was  sufficient  to  sus- 
tain appellant's  conviction.  Appellant  intro- 
duced Buck  Holman  and  Cleveland  Phillips, 
each  of  whom  testified.  In  substance,  that 
they  were  at  the  house  of  Clem  McCoy  and 
his  father  Bill  McCoy  on  the  day  and  at 
the  time  it  was  alleged  tliat;  Clem  McCoy 
sold  to  Fox  Canton  a  pint  of  whisky ;  that 
it  was  in  the  afternoon  of  Saturday,  as  well 
as  they  remembered,  when  Canton  came  to 
McCoy's  house  on  said  occasion;  that  they, 
said  Bill  McCoy  and  the  negro  who  they 
knew  as  "Mr.  Jackson,"  were  inside  of  the 
house  sitting  around  near  the  fireplace; 
that  Clem  McCby  went  out  on  the  gallery 
after  Canton  had  called  him,  and  In  a  few 
minutes  came  back  into  the  room  where  they 
all  were  and  went  over  to  where  Mr.  Jackson 
was  sitting  and  said  something  to  Mr.  Jack- 
son in  a  low  tone  of  voice  or  a  kind  of  a 
whisper;  they  could  not  tell  what  he  was 
saying,  but  heard  Harry  Hight's  name  men- 
tioned, and  that  Clem  McCoy  said  that  "he 
is  all  right";  that  then  the  man  they  knew 
as  Mr.  Jackson  reached  down  and  opened  the 
satchel  or  grip  that  was  near  him  and  took 
out  a  pint  bottle  of  whisky  and  gave  it  to 
Clem  MoOoiy,  and  Clem  McCoy  gave  Mr. 
Jackson  a  dollar,  and  then  went  out  on  the 
gallery  where  Canton  was  with  the  whisky ; 
that  they  could  see  over  into  Mr.  Jackson's 
satchel  when  he  got  the  said  pint  bottle,  and 
saw  that  he  bad  several  more  pint  bottles 
of  whisky  In  it,  and  that  on  the  same  eve- 
ning the  said  Holman  bought  a  pint  also 
from  Mr.  Jackson ;  that  Mr.  Jackson  had 
been  staying  around  in  that  neighborhood 
some  time,  but  they  never  knew  what  his 
name  was ;  that  they  all  called  him  Mr.  Jack- 
son; that  Mr.  Jackson  claimed  he  was  sell- 
ing some  kind  of  oil  lands  in  Louisiana,  and 
also  claimed  to  be  a  kind  of  doctor  and 
preacher. 

William  Gamer  testified  that  he  knew,  a 
man  called  Mr.  Jackson ;  that  he  came  to  his 
house  some  time  in  the  fall  of  1916  and  ate 
dinner;  that  he  claimed  to  be  selling  some 
kind  of  lots  in  Louisiana;  that  he  did  not 
know  what  his  given  name  was. 
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The  appellant  testlflea: 

"On  or  about  the  Ist  day  of  November,  1916, 
I  resided  with  my  father.  Bill  McCoy,  about 
«iz  miles  east  of  the  town  of  San  Au^stlne. 
I  never_  sold  Fox  Canton  any  whisky.  The 
transaction  for  which  I  am  being  tried  occurred 
in  this  way:  At  the  time  charged  in  the  indict- 
ment against  me  Fox  Canton  came  to  my  fa- 
ther's house,  where  I  lived.  Alyself,  my  father. 
Bill  McCoy,  Buck  Holman,  Mr.  Jackson,  and 
Cleveland  Phillips  were  all  in  the  house  at  the 
time,  and  when  Fox  Canton  came  I  left  the 
room  and  went  out  on  the  gallery  and  asked 
Fox  Canton  what  he  wanted.  He  said  Mr. 
Harry  Hight  had  given  a  dollar  to  him  to  buy 
some  whisky  with,  and  asked  me  if  I  had  any 
whisky.  I  told  him  that  I  did  not  have  any 
whisky,  but  that  I  could  get  him  some.  Mr. 
Jackson,  who  was  in  the  house,  had  told  me 
earlier  m  that  day  that  he  bad  some  whisky  to 
sell  if  kny  one  wanted  to  buy  some  whisky ;  and 
that's  why  I  told  Fox  Canton  I  could  get  him 
some.  Fox  Canton  gave  me  the  dollar,  and  I 
went  back  in  the  house  to  Mr.  Jackson,  where 
he  was  sitting,  and  told  him  that  Fox  Canton 
wanted  to  get  a  pint  of  whisht  for  Mr.  Harry 
Hight,  and  had  given  me  a  dollar  to  pay  for  it. 
He  asked  me  what  about  Mr.  Harry  Hight,  and 
I  told  him  that  I  thought  Mr.  Hight  was  all 
right.  Mr.  Jackson  then  reached  down  and  open- 
ed his  grip  or  satchel  and  got  out  a  pint  of  whis- 
ker. I  gave  him  the  dollar  that  Fox  Canton  bad 
given  to  me,  and  Mr.  Jackson  gave  me  the  pint 
bottle  of  whisky,  which  I  carried  out  on  the  gal- 
lery and  delivered  to  Fox  Canton,  who  left  and 
carried  it  with  him.  I  did  not  sell  the  whisky. 
I  had  no  interest  in  the  sale  nor  did  I  get  any 

Erofita  of  the  sale  of  the  whisky  whatever,  I 
ought  the  whisky  for  Fox  Canton  as  an  ac- 
commodation only.  •  •  •  I  ordered  whisky 
for  myself  twice  last  year.  I  think  one  of  the 
shipments  was  in  the  month  of  October,  as  well 
as  I  remember.  I  bad  known  Mr.  Jackson  for 
several  weeks.  Never  knew  what  his  given 
name  was.  We  all  called  and  knew  him  as  Mr. 
Jackson.  He  claimed  to  be  seUing  lots,  oil 
land  near  some  oil  field  in  Louisiana.  He  also 
doctored  some  and  preached  some." 

Bill  McCoy  did  not  testify,  neither  did 
"Mr  Jackson." 

The  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony  Is  by 
our  statute  left  exclusively  to  the  Jury 
when,  a  Jui?  Is  impaneled,  and,  when  not, 
of  course,  to  the  trial  Judge.  It  Is  clear  In 
this  case  that  the  trial  Judge  believed  the 
teetlmoay  of  the  state's  witnesses,  and  did 
not  believe  that  of  the  appellant  and  his 
witnesses.  He  unquestionably  bad  the  right 
to  disbelieve  them.  They  were  all  before 
him.  He  saw  their  manner  of  testifying, 
and  could  Judge  of  their  credibility.  This 
court  cannot 

[2]  Appellant  has  only  one  bill  of  excep- 
tions, which  after  the  style  and  number  of 
cause  and  the  usual  beglning  of  "be.  it  re- 
memliered,"  is  as  follows: 

"The  state's  witness  R.  H.  Toung,  express 
agent  at  San  Augustine,  Tex.,  being  upon  the 
stand,  the  said  witness  was  permitted  over  ob- 
jections of  defendant  to  testily  to  the  following 
facts,  to  wit:  By  referring  to  his  express  rec- 
ord he  testified  to  shipments  of  whisky  consign- 
ed to  and  taken  out  of  the  express  office.  Nu- 
gent McCoy  and  Joe  McCoy,  and  the  defendant 
at  the  time  it  was  offered  objected  to  said  tes- 
timony for  the  reasons  following,  to  wit:  Be- 
cause there  was  no  evidence  tending  to  show 


that  the  defendant  was  in  any  way  interested 
or  connected  in  any  way  whatever  with  whislcy 
shipments  consigned  to  either  Nugent  McCoy 
or  Joe  McCoy,  and  the  court  overruled  defend- 
ant's objection  to  said  testimony,  and  permitted 
to  go  before  the  court  as  evidence,  to  which  ac- 
tion and  ruling  of  the  court  defendant  then  and 
there  excepted,  and  tender  this  bill  of  excep- 
tion, and  asks  that  the  same  be  allowed,  signed, 
and  filed  as  a  part  of  the  record  in  this  case. 
Approved  and  ordered  filed  as  a  part  of  the  rec- 
ord la  this  ease" 

— ^which  was  duly  signed  by  the  county  Judge. 
This  bin  Is  too  uncertain  and  vague  to  show 
any  such  error,  If  at  all,  which  would  Justify 
a  reversal.  It  wholly  falls  In  the  requisites 
prescribed  for  bills  of  exceptions.  See  1 
Branch's  Ann.  P.  O.  131  et  seq,  where  Mr, 
Branch  collates  some  of  the  caBe& 
The  Judgment  is  aiSrmed. 


ZURN  et  aL  v.  MITCHELL  et  al.    (No.  8591.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Wortiu 
April  14,  1917.    On  Motion  for  Re- 
hearing, May  22,  1917.) 

1.  Corporations  ^=3382— Ultra  Yibks  Con- 
tracts—Statute. 

Under  Rev.  St.  1911,  art  1101,  as  amended 
bj  Acts  84th  Leg.  c.  102,  providing  no  corpora- 
tion doing  business  in  this  state  shall  employ  or 
use  its  stock,  means,  assets,  or  other  property, 
directly  or  indirectly,  for  any  purpose  whatever 
other  than  to  accomplish  the  legitimate  busi- 
ness of  its  creation,  etc.,  where  the  purpose  of 
a  corporation  was  to  manufacture  and  deal  in 
building  material  and  to  purchase  and  sell  such 
material  as  is  necessary  in  the  transaction  of 
its  business,  a  contract  made  by  it  tocooBtract 
improvements  on  a  lot  was  not  merely  ultra 
vires,  but  was  effected  with  a  positive  illegality 
which  rendered  it  void  for  all  purposes  and  as 
to  all  persons. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  1514,  1515,  1617,  1518,  1538.] 

2.  CoBPoaATioNB    9=»487(1)  —  Ultra    Vires 
Contract— Statdtb— Notice. 

Rev.  St.  1911,  art  1164,  as  amended  by  Acta 
84th  Leg.  c.  102,  being  the  law  of  the  land,  was 
in  contemplation  of  law  known  to  one  who  al- 
tered into  a  forbidden  contract  with  a  corpora- 
tion. 

[£^.  Note. — For  other  cases,  see  Gorpfxrationa, 
Cent  Dig.  ig  1893,  189a] 

8.  Peincipal  and  Sttbett  «=»7  —  Liabilitt 

OF  SuBETT  IN  Void  Contract. 
Although  sureties  on  bonds  to  a  corporate 
obligee  are  liable  even  though  the  transaction 
may  be  ultra  vires  as  to  the  corporation,  the 
sureties  on  an  indemnity  bond  given  for  the  p<pr- 
formance  by  a  corporation  of  a  contract  wbdch 
was  positively  forbidden  by  statute  law,  tuid 
hence  absolutely  void,  were  not  bound. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Gent  Dig.  {§  8-12,  14,  16,  18.] 

On  Uoti<»i  for  Rehearing. 

4.  Corporations    «=9388(C9  —  ULnkA.    Vnxs 

Contracts— Ebtoppel. 
Where  a  contract  with  a  corporation,  void 
because  ultra  vires  and  absolutely  forbidden  by 
statute,  was  wholly  executory,  no  ground  of 
recovery  against  sureties  on  the  theory  of  estop- 
pel existed. 

[Ed.  Note!— For  other  cases,  see  Corporations, 
Cent  Dig.  a  1505-1567.] 
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)eal  from  District  Court,  Tarrant  Conn- 

:.  B.  Young,  Judge. 

t  by  J.  E.  Mitchell  and  others  against 

Zum  and  others.    Judgment  for  plaln- 

and  defendants  appeal.    Reversed  and 

red. 

ler  &  Miller  and  John  W.  Wray,  all  of 
ITortb,  for  appellants.  Bryan,  Stone  & 
\  of  Ft.  Worth,  for  appellees. 

NNER,  C  J.  Appellants,  Jake  F.  Zum, 
Mary  M.  Harold,  and  Mrs.  Josle  H. 
;8,  as  executrices  of  the  estate  of  E.  B. 
id,  deceased,  suffered  a  judgment  In  the 
>f  $1,926.83,  principal  and  interest,  upon 
demnlty  bond  given  to  secure  the  per- 
ince  of  a  contract  on  the  part  of  the 
luUc  Building  Stone  Company,  a  corpo- 
i,  to  construct  for  appellee  certain  Im- 
ments  upon  one  of  his  lots  In  Ft.  Worth, 
As  alleged  and  found  fey  the  court,  the 
iulic  Building  Stone  Company  was  duly 
)orated  under  the  laws  of  the  state  of 
I,  with  purpose,  as  stated  In  its  charter. 
Hows : 

e  purpose  of  tliis  corporation  shall  be  to 
facture  and  deal  in  building  material  and 
rchase  and  sell  such  material  as  is  neceo- 
D  the  transaction  of  its  business." 

>  contract  for  breach  of  which  appellee 
provided,  among  other  things,  that  the 
lulic  Building  Stone  Company  should, 
ling  to  certain  drawings  and  speciflca- 
"well  and  sufficiently  perform  •  •  • 
i  work  included  In  the  excavating  grad- 
ement  floors,  bricltwork,  concrete  blocks 
'ootlng  (foundation  walls  to  be  of  12- 
oncrete  blocks  Instead  of  solid  concrete) 
i  two-story  and  basement  residence  on 
ylvania  and  Eighth  avenues  In  the  city 
,  Worth."  The  work  so  contracted  for 
never   materially   commenced    or  com- 

by  the  corporation,  and  the  court  finds 
he  contract  on  the  part  of  the  corpora- 
vas  beyond  the  purposes  for  which  the 
ration  had  been  created,  and  was  there- 
is  against  the  corporation  ultra  vires 
old.  The  corporation  subsequently  was 
irged  from  all  liability  for  its  said 
1  of  the  contract  by  the  Judgment  ren- 

and  of  all  this  appellee  makes  no  oom- 

Appellant's  contention  on  this  appeal 
the  judgment  against  said  sureties  on 
denmity  bond  is  that.  Inasmuch  as  the 
foimd  the  contract  to  be  ultra  vires  and 
it  was  error  In  the  court  to  render  judg- 
agalnst  the  sureties  on  the  Indemnity 
Appellees,  however,  while  admitting 
he  contract  of  the  corporation  was  ultra 
and  void  as  to  the  corporation,  insists 
lothing  beyond  this  can  be  said;  that 
reement  on  the  part  of  sureties  guar- 
ng  the  performance  of  a  contract  mere- 
ra  vires  Is  binding  upon  the  sureties, 
:bongh  not  binding  upon  the  principal ; 
ppellee  cites  in  support  of  his  conten- 
196  S.W.-86 


tlon  and  of  the  court's  judgment  the  follow- 
ing authorities:  Revised  Statutes,  art.  1164; 
Railway  Co.  v.  Gentry,  69  Tex.  625,  8  S.  W. 
98;  Edwards  County  v.  Jennings,  89  Tex. 
618,  35  S.  W.  1053 ;  Lee  v.  Yandell,  69  Tex. 
34,  6  S.  W.  665;  Logan  v.  Loan  Ass'n,  8 
Tex.  Civ.  App.  490,  28  S.  W.  141 ;  Walters  ▼. 
Loan  Ass'n,  8  Tex.  Civ,  App.  600,  29  S.  W. 
51 ;  Texas  Loan  Agency  v.  Hunter,  13  Tex. 
Civ.  App.  402,  35  S.  W.  399 ;  Klncheloe  Irri- 
gation Co.  v.  Hahn,  105  Tex.  231,  146  S.  W. 
1187 ;  Taylor  Feed  Pen  Co.  v.  Bank,  181  S. 
W.  534;  Lancaster  Township  v.  Graves,  48 
Ind.  Ak>.  499,  96  N.  E.  172;  Davis  v.  Stokes 
County,  72  N.  O.  441;  Mason  v.  Nichols,  22 
Wis.  376;  Harris  v.  Gas  Co.,  76  Kan.  750, 
92  Pac.  1128,  18  L.  R.  A.  (N.  S.)  1171;  Gist  v. 
Drakely,  2  GIU  (Md.)  330,  41  Am.  Dec.  426; 
20Cyc.l422;    7  Cyc.  663. 

The  direction  to  be  given  to  the  appeal 
must  turn,  we  think,  upon  a  determination 
of  whether  the  contract  of  the  Hydraulic 
Building  Stone  Company  was  merely  ultra 
vires — that  Is,  one  voidable  merely  because 
it  was  beyond  the  purposes  defined  in  the  char- 
ter— or  whether  such  contract  was  void  al- 
together for  all  purposes  and  as  to  all  per- 
sons. It  has  been  held  in  many  cases  that 
sureties  on  bonds  to  a  corporate  obligee  are 
liable  even  though  the  transaction  may  he 
ultra  vires  as  to  the  corporation.  So,  too. 
sureties  upon  the  bond  of  a  minor  or  of  ii 
feme  covert,  or  of  one  non  compos  mentis,  are 
bound,  and  to  such  effect,  generally  speaking, 
are  the  cases  cited  by  appellee.  But  it  U 
equally  well  settled,  we  think,  that  the  agree- 
ment of  a  surety  is  not  binding  where  the 
contract  between  the  primary  parties  out  of 
which  it  springs  Is  contaminated  by  positive 
Illegalities. 

[2]  Amended  article  1164  of  our  Revised 
Statutes  provides,  so  far  as  necessary  to 
state,  that: 

"No  corporation,  domestic  or  foreign,  doing 
business  in  this  state  shall  employ  or  use  its 
stock,  means,  assets,  or  other  property,  directly 
or  indirectly,  for  any  purpose  whatever  other 
than  to  accomplish  the  legitimate  business  of  its 
creation,"  etc. 

See  General  Laws,  34  Legislature,  p.  156 
The  record,  as  we  think,  leaves  no  room  to 
doubt  that  the  contract  between  appellee  and 
the  Hydraulic  Building  Stone  Company  was 
in  violation  of  this  statute.  The  court  not 
only  finds  that  the  contract  was  ultra  vires, 
but  the  evidence  shows  that  the  performance 
of  the  contract  would  Involve  the  necessary 
expenditure  of  considerable  sums  of  money 
for  labor,  material,  etc.,  other  than  that  nec- 
essary In  the  manufacture,  or  the  purchase, 
or  sale  of  material  In  the  transaction  of  the 
business  of  the  corporation.  In  supplying 
such  additional  sums  the  cori)oration  of  ne- 
cessity would  be  required  to  "use  Its  stock, 
means,  assets,  or  other  property,"  directly  or 
indirectly  In  violation  of  the  article  of  the 
statute  referred  to.    The  contract  therefore. 
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as  we  condQde,  was  affected  with  a  poelttve 
JUegallty  .which  rendered  It  void  for  all  pur- 
poses and  as  to  all  persims.  See  Revised 
Statutes  1911,  art  1164;  Edwards  County 
V.  Jennings,  89  Tex.  621,  35  S.  W.  1053; 
RepnbUc  Trust  Co.  v.  Taylor,  184  S.  W.  773 ; 
Brenham  v.  Water  Co.,  67  Tex.  661,  4  S.  W. 
143;  Levy  v.  Wise,  15  La.  Ann.  38;  Lan- 
caster Township  v.  Grav^,  48  Ind.  App.  499, 
96  N.  B.  172 ;  Schaun  v.  Brandt  116  Md.  660, 
82  Atl.  651 ;  First  National  Bank  ▼.  Clark's 
Estate,  59  Colo.  465,  149  Pac.  612;  Denlson 
V.  Gibson,  24  Midi.  187;  Tandy  v.  Elmore- 
Cooper  Uve  Stock  Com.  Co.,  113  Mo.  App.  409, 
87  S.  W.  616. 

The  simple  citation  of  the  above  authorities 
would  perhaps  be  all  that  Is  necessary  to  do, 
as  the  principles  Involved  are  therein  fully 
discussed,  and  what  we  could  say  would,  in 
a  measure,  be  largely  mere  repetition ;  but 
for  the  sake  of  clearness  it  may  not  be  amiss 
to  here  add  that  in  the  case  of  EJdwards 
County  V.  Jennings,  supra,  it  was  held  by  our 
Supreme  Court  that  the  sureties  for  the 
performance  of  a  contract  between  the  coun- 
ty and  Jennings,  which  was  in  violation  of 
our  Constitution  and  laws  against  monopolies, 
were  not  bound.  The  court  makes  clear  the 
distinction  between  contracts  which  are 
merely  ultra  vires — ^that  Is,  contracts  that 
merely  extend  beyond  the  charter  purposes 
or  powers^and  those  which  are  not  only 
beyond  such  purposes  or  powers  but  also  posi- 
tively forbidden,  as  here,  by  some  statutory 
or  constitutional  law.  The  statute  quoted 
had  in  view  the  protection  of  the  stockholders 
of  corporations.  It  was  part  of  the  law  of 
the  land  and,  in  contemplation  of  law,  was 
known  to  appellee  at  the  time  he  entered  in- 
to the  contract  with  the  Hydraulic  Building 
Stone  Company,  and  it  must  be  held  that,  in 
a  legal  sense,  he  then  knew  that  the  contract 
was  forbidden.  In  the  case  of  the  Republic 
Trust  Ca  V.  Taylor,  dted  above,  the  Dallas 
Court  of  Appeals  held  that  a  promissory  note 
was  void,  even  in  the  bands  of  an  innocent 
purcliaser,  which  had  been  given  (or  stock 
In  a  corporation  in  violation  of  the  Constitu- 
tion, art  12,  {  6,  declaring  that  no  corpora- 
tion shall  issue  stock  except  for  money  paid, 
labor  done,  or  property  actually  received. 
Other  illustrations  doubtless  could  be  given, 
but  we  think  the  authorities  cited  and  what 
we  have  said  sufficiently  support  the  condu- 
sion  already  stated. 

[3]  It  follows  that  the  appellant  sureties,  In 
our  opinion,  were  not  bound  upon  the  Indem- 
nity bond  given  by  them,  and  that  other  ques- 
tions presented  upon  this  appeal  need  not 
therefore  be  discussed.  The  trial  court's 
findings  of  fact  not  Inconsistent  with  what  we 
have  hereinbefore  stated  are,  accordingly, 
adopted ;  but  thereon  the  Judgment  will  be 
reversed  and  here  rendered  for  appellants. 

Reversed  and  rendered. 


On  Motion  for  Betaearing. 

[4]  It  is  earnestly  insisted  that  we  were 
in  error  in  holding  that  the  contract  for 
.which  appellants  became  sureties  was  void 
apA  not  merely  ultra  vires,  and  many  authori- 
ties are  dted  in  support  of  this  contention. 
But,  while  all  ot  the  cases  on  the  subject 
may  not  seem  to  be  harmonious,  yet  for  the 
most  part  they  are  cases  easily  distinguisha- 
ble from  tills.  They  present  cases,  either 
where  the  contract  attacked  has  been  folly 
executed,  or  where  the  party  pleading  the 
illegality  thereof  has  been  held  to  be  estopped 
from  pleading  its  vice.  The  case  most  strong- 
ly pressed  upon  us  on  the  oral  submission  was 
that  of  Bond  v.  Terrell  Mfg.  Co.,  82  Tex.  309, 
18  S.  W.  691.  In  that  case  It  appears  that  the 
manufacturing  company  loaned  to  B<md  cer- 
tain moneys  when  not  authorized  to  so  do  by 
the  terms  of  its  charter  and  when  It  was  by 
implication  forbidden  to  so  do  by  a  statnte 
dted  in  the  case.  The  court,  however,  did 
not  hold  the  contract  as  sudi  valid.  It  maee- 
ly  held,  In  effect,  that  because  Bond  had  en- 
tered into  and  induced  the  making  of  the  con- 
tract, and  by  virtue  thereof  had  received  mon- 
eys of  the  corporation  and  yet  retained  the 
same,  he  was,  upon  prlndples  of  equity,  estop- 
ped from  urging  the  contract's  Illegality.  But 
we  will  not  undertake  to  recondle  conflicts, 
or  to  point  out  distinguishable  features  in 
the  numerous  decisions  on  the  subject  for 
much  has  been  written.  We  deem  It  sutHcient 
to  say  that  in  this  case  the  contract  between 
appellee  and  the  Hydraulic  Building  Stone 
Company  was  never  executed.  It  was  wholly 
executory.  Nor  In  this  case  is  there  an  ele- 
ment of  estoppel.  Appellant  paid  notliing 
upon  the  contract,  nor  did  the  building  com- 
pany or  appellants  receive  anything  what- 
ever by  virtue  thereof.  No  ground  of  recov- 
ery therefore  In  behalf  of  appellee  existed. 
See,  in  addition  to  the  cases  dted  by  us  orig- 
inally, T.  &  P.  Ry.  Co.  V.  Lawson,  89  Tex.  394. 
32  S.  W.  871,  34  S.  W.  919 ;  Mitchell,  Receiver 
of  Commonwealth  Bonding  &  Casualty  Ins. 
Co.,  V.  Porter  (No.  8534)  194  S.  W.  981,  by  this 
court,  not  yet  officially  reported.  We  there- 
fore continue  to  think  that  the  contract  un- 
der consideration  was  wholly  void  as  to  all 
parties  to  it,  and  this  was  all  that  was  In- 
tended by  our  expression  on  the  subject  In 
our  original  opinion. 

The  motion  for  rebeailng  wlU,  accordingly, 
be  overruled. 


WEST  LUMBER  CO.  T.  O.  B.  CUMMENG3 
EXPORT  CO.    (No.  7192.)* 

(Court  of  Civil  Appeals  of  Texas.     Galreatan. 
May  18,  1917.    On  Motion  for  Rehear- 
ing, June  7,  1917.) 

L  Appeai,  and  Erbor  «=>930(1)— Juby  Fiwi>. 
INGS— Evidence— Review. 
In  reviewing  the  evidence  tmding  to  support 
the  finding  of  the  jury,  the  court  most  accept 
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as  trae  that  which  mort  strongly  nipporta  such 
findings. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  {{  3755,  375«,  3758.] 

2.  Logs  amd  Loooinq  *=»3(1B)— Ooktbaot*— 
Meetino  op  Minds. 

In  an  action  to  recover  for  breach  of  a 
contract  to  convey  timber,  evidence  held  snffi- 
cient  to  support  jury  findings  that  there  vraa  a 
meeting  of  the  minds  of  the  parties  as  to  the 
tract  from  which  the  timber  was  to  be  cut,  the 
price,  and  the  quantity  and  kind  of  timber. 

[Ed.    Note.— For   other  cagea,  see  Logs   and 
Logging,  Cent.  Dig.  J  12.] 

3.  Trial  *=»140(1)—- Questions  Foa  Jubt— 
Crkdibilitt  or  Witnessks. 

It  is  the  province  of  the  jury  to  pass  upon 

the  credibility  of  witnesses  and  to  give  such 

weight  to  their  testimony  as  they  think  proper. 

[Ed..  Kote.— For  other  cases,  see  Trial,  Cent. 

Dig.  S  334.] 

4.  Appeai,  and  Erbob  4=>1002  —  Findings 
Based  ok  Conflictino  Testmont  —  Re- 
view. 

This  court  has  no  authority  to  substitute  its 
findings  for  those  of  the  jury  upon  conflicting 
evidence,  although  it  might  be  of  the  opinion 
that  the  weight  of  the  evidence  ia  with  the  los- 
ing party. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (S  3935-3937.] 

5.  Tkiai,    «=»251(4)— Instbuctionb— IsstJES. 

Where  plaintiff  pleaded  a  contract  consum- 
mated by  correspondence,  conversation,  and  oral 
agreement  the  court  did  not  err  in  refusing 
defendant's  requested  charge  that  there  could 
be  no  recovery  unless  a  contract  wag  made  in  a 
certain  telephone  conversation ;  there  being  no 
contention  that  all  the  details  of  the  contract 
between  the  parties  were  mentioned  in  such  con- 
versation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  591.] 

6.  Fbauds,  STATxm  or  «=»56(3)  —  Contbact 
FOB  Saub  of  Tucbeb. 

Where  standing  timber  is  sold  for  the  pur- 
pose of  prompt  severance  within  a  reasonable 
or  specified  time  with  a  mere  license  to  enter 
and  remove,  the  contract  need  not  be  in  writing. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  86.] 

7.  Loos  AND  Loooinq  «=»3(15}  —  Bbeach  of 
CoNTBACT— Measure  of  Dauages. 

Where  seller  had  notice  that  buyer  was  to 
manufacture  timber  purchased  into  lumber, 
and  would  suffer  the  special  damages  claimed 
by  it  the  court  did  not  err  in  allowing  as  dam- 
ages for  breach  by  seller  the  difference  between 
the  contract  price  and  the  value  of  the  lumber 
which  could  have  been  made  out  of  the  timber; 
the  undisputed  evidence  being  that  bu;^er  did 
not  have  sufficient  timber  to  keep  its  mill  run- 
ning. 

[Ed.    Note. — For  other  cases,   see  Logs   and 
Logging,  Cent  Dig.  {  12.] 

S,  Evidence  «=3332(3)— Piaadinob  in  Pbiob 

SoiTS— Aduissibilitt. 
In  an  action  for  breach  of  a  contract  for  the 
sale  of  timber,  buyer's  petition  in  intervention 
in  a  previous  suit  against  the  seller,  as  limited 
by  the  instruction  of  the  court  was  properly 
admitted  for  the  purpose  of  proving  that  sellen 
had  notice  of  buyer's  insistence  on  perform- 
ance in  time  to  carry  out  the  contract  and  pre- 
vent the  damages  claimed. 

[Ed.    Note.— For   other  cases,   aee  Evidence, 
Cent  Dig.  {  1239.] 


9.  Sau:s  <8=>416(2>— Lbttebs  WRinxif  Sub- 
sequent to  Sale— ADUissiBiLirr. 

Letters  written  subsequent  to  the  making  of 
the  contract  Biving  seller  notice  that  delay  in 
delivery  of  timber  was  causing  damage  to  buyer, 
were  admissible,  where  damages  thereafter  ac- 
crued by  reason  of  the  continued  refusal  of 
seller  to  perform. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1172.] 

10.  1^08  AND  LoooiNO  ^s»3(15) — Bbeaoh  of 

CONTBAOT    TO     DeLIVEB— DAMAGES. 

Although  seller  had  no  notice  at  inception 
of  contract  to  deliver  timber  of  special  damage 
from  breach,  he  would  be  liable  therefor  if  after 
timely  notice  he  failed  to  perform. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  f  12,] 

11.  Loos  AND  Logging  €=93(15)— Breach  of 
Contract  to  Deliver  —  Damages  — Evi- 
dence. 

In  an  action  for  breach  of  a  contract  to  de- 
liver timber,  issue  whether  buyer  could  have  pur- 
chased such  timber  for  profitable  use  of  its  mill 
from  others  was  properly  submitted,  where,  if 
timber  had  been  delivered,  it  would  have  been 
manufactured. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  12.] 

12.  Loos  and  Loooino  4=33(15)— Breach  of 
Contract   to    Deuveb  —  Dauages  —  Bvi- 

DENCB. 

Where  the  capacity  of  buyer's  mill  would 
have  bandied  all  the  timber  contracted  for,  in 
addition  to  the  timber  secured  from  other  sourc- 
es, the  timber  manufactured  could  not  be  con- 
sidered to  minimize  damages  for  breach  of  de- 
fendant's contract  to  deliver. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {  12.] 

13.  Evidence  *=>474(1)— Conclusion  of  Wit- 
ness—ADicissiBiLnr. 

In  an  action  for  breach  of  a  contract  to  de- 
liver timber,  where  the  witness  testified  that  he 
was  familiar  with  timber  which  would  be  ac- 
cessible to  buyer'3  mill,  having  been  all  over 
the  available  territory  and  used  every  effort  to 
secure  timber  of  the  kind  contracted  for,  his 
statement,  based  upon  the  experience  he  had  had 
in  that  territory,  that  there  was  no  other  timber 
of  the  kind  contracted  for  available,  and  that  he 
knew  of  no  effort  on  his  part  left  undone  to 
supply  the  mill  with  proper  material,  was  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {§  2196,  2205,  2207.] 

On  Motion  for  Rehearing. 

14.  Trial  <g=>194(l)  —  Instruction— Weight 
OF  Evidence. 

The  instruction  of  the  conrt  not  to  consider 
a  plea  in  intervention,  filed  in  a  former  suit 
and  admitted  in  evidence,  as  a  statement  of  any 
fact,  was  not  a  charge  upon  the  weight  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  413,  436,  439,  440,  450.] 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  3<An  A.  Read,  Judge. 

Suit  by  the  C.  R.  Cummlngs  Export  Com- 
pany against  the  West  Lumber  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  0.  L.  Car- 
ter, and  W.  A.  Parish,  all  of  Houston,  for  ap- 
pellant Hutcheson  &  Hutcheson,  of  Hons- 
tcm,  for  appellee. 
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I<ANE,  J.  This  snit  was  Instituted  by  C.  R. 
Cununlngs  E]xport  Company,  hereinafter  call- 
ed the  Exi)ort  Company,  against  the  West 
Lumber  Company,  hereinafter  called  the 
Lumber  Company,  to  recover  damages  for  the 
breach  of  an  alleged  contract  for  the  sale  of 
certain  timber  standing  on  four  tracts  of  land 
situated  In  Polk  county,  Tex.,  belonging  to 
said  Lumber  Company. 

Plaintiff  alleges  that  on  or  about  the  16th 
day  of  September,  1913,  plaintiff  began  ne- 
gotiations with  the  defendant  for  the  pur- 
chase of  certain  ash  and  cottonwood  timber 
on  a  small  tract  of  land  in  Polk  county,  Tex., 
near  the  mouth  of  Long  King  creek,  In  said 
county ;  that  as  a  result  of  said  negotiations 
further  negotiations  were  entered  Into  be- 
tween plaintiff  and  defendant,  and  a  contract 
was  thereby  effectuated  between  plaintiff  and 
defendant  by  the  terms  of  which  defendant 
agreed  to  sell  to  plaintiff,  and  plaintiff  agreed 
to  purchase  from  defendant,  aU  ash  and 
cottonwood  timber  on  certain  described 
tracts  of  land  In  Polk  county,  setting  out  by 
metes  and  bounds  four  certain  tracts  of  land. 

It  was  further  alleged  that  the  contract 
was  evidenced  in  part  by  certain  correspond- 
ence and  In  part  by  verbal  transactions; 
that  in  all  of  the  transactions  it  was  onder- 
stood  and  agreed  that  the  timber  was  Intend- 
ed for  Immediate  use  and  prompt  severance, 
and  that  plaintiff  especially  desired  It  for 
the  winter  season  of  1913  and  1914,  for  the 
purpose  of  manufacturing  it  into  lumber, 
which  fact  was  known  to  defendant;  that 
the  plaintiff  and  defendant  made  an  agreed 
estimate  of  the  timber;  and  that  such  es- 
timate was  accepted  by  both  parties,  but  that 
defendant  refused  to  carry  out  the  contract 
The  petition  then  set  forth  allegations  that 
the  mill  of  the  plaintiff  was  located  away 
from  railroad  connections;  that  defendant 
and  its  agents  and  officers  had  knowledge  of 
these  facts;  and  that  plaintiff  was  unable  to 
obtain  other  timber,  and  therefore  suffered  a 
loss  of  its  profits,  for  which  the  suit  was 
brought. 

The  defendant  answered  by  genial  de- 
murrer, special  e.Tceptlons,  general  denial, 
special  denials,  and  a  special  defense  to  the 
effect  that,  standing  timber  being  a  part  of 
the  real  estate,  and  the  alleged  contract  not 
being  In  writing,  same  was  void  under  the 
statute  of  frauds.  By  trial  amendment  the 
defendant  alleged  that,  tf  a  contract  had  in 
fact  been  made,  the  same  was  breached  by 
plaintiff  by  reason  of  Its  attempting  to  add 
terms  thereto  after  the  agreement  had  been 
reached. 

The  case  was  tried  with  a  Jury,  to  whom 
was  submitted  the  special  issues,  which,  to- 
gether with  the  answers  of  the  Jury  thereto, 
are  set  out  as  follows: 

"Issue  No.  1.  Was  there  or  was  there  not  a 
meeting  of  the  minds  of  the  parties  plaintiff  and 
defendant  as  to  the  particular  tracts  of  land 
from  which  the  timber  was  to  be  sold?  Let 
your  answer  be  'There  was,'  or  'There  was  not,' 
according  as  you  find  the  fact  to  be.     If  yon 


answer  that  there  was,  tiben  state  when  the 
minds  of  the  parties  first  met  in  this  particular. 
Answer:  There  was  when  the  joint  estimate  was 
agreed  on. 

"Issue  No.  2.  If  you  have  answered  issue  1 
in  the  affirmative,  then  answer  the  following: 
What  particular  tract  or  tracts  of  land,  if  any, 
were  agreed  upon  by  the  parties,  describing 
them  in  a  general  way,  the  best  you  can,  and 
state  when  the  minds  of  the  parties  first  met 
as  to  all  th«  tracts,  if  any,  that  you  find  they 
agreed  up.  Answer:  On  all  tracts  on  which 
joint  estimates  were  mad^. 

"Issue  No.  3.  Was  there  or  was  there  not  a 
meeting  of  the  minds  of  the  parties,  plaintiff 
and  defendant,  as  to  the  price  to  be  paid  for 
said  timber?  Let  your  answer  l>e  "There  was.' 
or  'There  was  not,'  according  as  you  find  the 
fact  to  be ;  and  if  you  say  there  was  then  name 
such  price  a^eed  upon,  and  also  state  when  the 
agreement  with  reference  to  said  price  was  first 
reached,  as  to  these  tracts.  Answer:  There  was 
for  ash  $6;    cottonwood,  $2.50. 

"Issue  No.  4.  Was  there  or  was  there  not  a 
meeting  of  the  minds  of  the  parties,  plaintiff  and 
defendant,  with  reference  to  the  quantity  of 
timber  to  be  sold?  You  will  answer  this  qnea- 
tion  by  saying  'There  was,'  or  'There  was  not,' 
according  as  you  find  the  fact  to  l>e.  If  yon 
find  there  was  a  meeting  of  the  minds  of  the 
parties  as  to  the  quantity  of  timlier  to  be  sold, 
then  you  will  please  state  what  the  quantity  was 
and  state  how  and  when  tliis  quantity  was  ar- 
rived at,  and  state  when  such  meeting  of  the 
minds  of  the  parties  first  occurred  as  to  each 
of  said  matters.  Answer:  The  letter  of  October 
24,  1913,  subject  price,  M»^  agreement  on  es- 
timate accepting  price.  There  was  all  the  ash 
and  cottonwood  on  the  four  tracts  by  joint  es- 
timate, when  joint  estimate  was  agreed  on. 

"Issue  No.  S.  If  you  have  answered  either  th« 
first,  third,  or  fourth  issues  in  the  negative, 
then  you  need  not  answer  this  issue.  If  yoa 
have  answered  all  of  said  issues  in  the  aflSrma- 
tive,  then  answer  the  following:  Could  and 
would  the  plaintiff,  as  alleged  by  plaintiff,  have 
manufactured  said  timber  into  lumber  at  a 
profit?  If  you  answer  this  in  the  negative,  let 
your  answer  be  'No.'  If  you  answer  in  the  af- 
firmative, then  answer,  'Tes,'  and  state  the 
amount  of  profit  which  you  find  plaintiff  wonld 
have  BO  made  therefrom.    Answer:  Yes. 

Profit  on  ash,  $9.25  M $3,510  75 

"    C.  Wood,  $4.65  M 1.126  23 

$4.636  99 

"Issue  No.  6.  If  you  have  answered  either  the 

first,  third,  or  fourth  preceding  issues  in  the 
negative,  then  you  need  not  answer  this  issue. 
If  you  have  answered  all  of  said  four  issues  in 
the  affirmative,  then  answer  the  following:    (a>  i 
Was  there  or  was  there  not  on  the  market  avail- 
able to  plaintiff,  timber  which  it  could,  in  the 
exercise   of   reasonable  diligence,   Iiave  secured  i 
and  manufactured  at  a  profit,  and  which  wonld 
have  reduced  its  damages,  if  any,  claimed  in  this  '■ 
snit?     If  you  have  answered  the  above  in  the  I 
negative,  then  let  your  answer  l)e  'No.'    If  yoa 
have  answered  the  al>ove  in  the  affirmative,  then  . 
let  your  answer  be  'Yes,'  and  in  said  event  yoa  I 
will  also  answer   the  following:     (b)  State  to 
what  extent  said  damages  conld  have  been  re-  i 
duced,  that  is  to  say,  what  amount  is  to  be  de-  ' 
ducted  from  such  damages  stated  in  answer  to 
issue  5.     Answer:  (a)  No."  l 

"Issue  No.  7.  If  you  have  answered  either  ' 
the  first,  third,  or  fourth  Issne  in  the  negative, 
•then  yon  need  not  answer  this  issue.  If  yon 
have  answered  all  of  the  said  issues  in  the  af- 
firmative, then  answer  the  foUowhig:  State 
whether  or  not,  in  the  light  of  information  had 
by  defendant,  the  defendant  was,  in  the  exer- 
cise of  reasonable  care,  chargeable  with  knowl- 
edge of  the  intention  of  the  plaintiff  to  use  the 
timber  referred  to  in  plaintiff'a  petition  in  iti 
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mill  at  WalUerriUe  tor  manufactaring  purposes. 
If  70a  answer  in  the  negative,  then  let  your 
answer  be  "No.'  If  you  answer  in  the  affirma- 
tive, then  say  'Yes,'  and  state  when  you  find  de- 
fendant was  first  chargeable  with  such  knowl- 
edge. Answer:  Yes;  on  receipt  of  letter  of  Sep- 
tember 27,  1913,  written  by  Cummings  Lumber 
Company  to  McDowell. 

"Issue  No.  8.  If  yon  have  answered  either  of 
the  first,  third,  and  fourth  issues  in  the  nega- 
tiye,  then  you  need  answer  this  issue.  If  you 
have  answered  all  of  said  issues  in  the  affirma- 
tive, then  answer  the  following:  Did  or  did  not 
the  defendant  at  any  time  have  knowledge  of 
such  facts  as  would  put  defendant  on  notice 
that  plaintiff  would  likely,  by  reason  of  failure 
to  secure  said  timber,  suffer  damage  because  of 
not  having  such  timber  in  question  for  manu- 
facturing into  lumber  at  its  mill  at  WalUsville? 
If  you  answer  this  question  in  the  negative, 
let  your  answer  be  'No.'  If  you  answer  in  the 
affirmative,  '■hen  say  'Yes,'  and  state  when  de- 
fendant first  acquired  such  knowledge.  Answer: 
Yes ;  on  receipt  of  letter  of  February  19,  1914, 
written  by  plaintiff's  attorneys. 

"Issue  No.  9.  During  the  milling  season  of 
191-3-14  was_  there  or  was  there  not  ash  and 
Cottonwood  timber  other  than  that  involved  in 
this  snit  and  other  than  that  actually  used  by 
plaintiff  which  the  plaintiff  could  have  purchas- 
ed for  the  profitable  use  of  the  Wallisville  mill? 
You  will  answer  'There  was,'  or  'There  was  not,' 
according  as  you  find  the  fact  to  be.  Answer: 
There  was  not." 

Upon  the  erldence  and  findings  of  the  Jury 
judgment  was  rendered  In  favor  of  the  plain- 
tiff for  $4,630.99.  From  this  judgment  de- 
fendant has  appealed. 

By  appellant's  assignments  1  to  8,  Inclu- 
slre,  It  is  Insisted  that  the  court  erred  in 
entering  Judgment  in  favor  of  appellee  upon 
the  findings  of  the  Jury  t>ecause  there  is  no 
evidence  to  support  the  findings:  (a)  That 
there  was  a  meeting  of  the  minds  of  the 
parties,  plaintiff  and  defendant,  as  to  the 
particular  tracts  of  land  from  which  the  tim- 
ber was  to  be  sold  so  as  to  constitute  a  con- 
tract ;  (b)  as  to  the  price  to  be  paid  for  the 
timber ;  and  (c)  as  to  the  quantity  of  timber 
to  be  sold.  It  is  also  insisted  by  the  assign- 
ments that  the  findings  of  the  Jury  on  such 
issues  are  against  the  great  weight  and  pre- 
ponderance of  the  testimony,  and  therefore 
manifestly  wrong. 

[1]  To  undertake  to  call  out  all  the  testi- 
mony tending  to  support  the  findings  of  the 
Jury  complained  of  in  assignments  1  to  8, 
Inclusive,  and  set  It  out  herein  verbatim, 
would  require  the  writing  of  an  opinion  in- 
excusably long,  as  the  testimony  with  refer- 
ence to  making  the  contract  covers  about  100 
pages  or  more  of  the  statement  of  facts.  We 
shall  therefore,  in  the  main,  content  our- 
selves by  stating  our  conclusions  as  to  what 
satix  testimony  shows.  And  In  reviewing  the 
evidence  tending  to  support  the  findings  of 
the  Jury  we  must  accept  as  true  that  which 
most  strongly  supports  such  findings. 

The  evidence  shows  that  .T.  M.  West  is  the 
president  of  the  West  Lumber  Company  and 
owns  most  of  its  stock;  that  in  his  dealings 
In  the  matters  involved  in  this  suit  he  acted 
within  the  scope  of  his  antborlty;  that  Dr. 
J,   &    McDowell   and   A.   B.   Garvey   were 


agents  of  said  company,  and  In  dealing  with 
such  matters  were  also  acting  within  the 
scope  of  their  authority,  and  that  such  acts 
as  either  of  them  performed  In  relation  to 
the  questions  Involved  herein  were  the  acts 
of  the  Lumber  Company ;  that  C.  J.  Robert- 
son was  the  agent  of  the  Cummings  Export 
Company  and  acted  for  said  company  In  its 
negotiations  with  said  Lumber  Company  con- 
cerning matters  involved  in  this  suit. 

It  is  further  shown  by  the  evidence:  That 
on  the  16th  day  of  September,  1913,  C.  J. 
Robertson,  for  the  Export  Company,  by  let- 
ter inquired  of  J,  M.  West,  of  the  Lumber 
Company,  if  his  company  desired  to  sell  the 
ash  and  cottonwood  timber  on  a  small  tract 
of  land  owned  by  It,  situated  near  the  mouth 
of  Tiong-  King  creek.  In  Polk  county,  Tex. 
To  this  inquiry  West,  for  the  Lumber  Com- 
pany, replied,  directing  Robertson,  for  the 
Export  Company,  to  take  the  matter  of  in- 
quiry up  with  Dr.  McDowell,  agent  for  the 
Lumber  Company,  who  he  said  had  charge 
of  the  company's  land.  That  on  the  27th 
day  of  September,  1913,  Robertson,  for  the 
F.xport  Company,  wrote  Dr.  McDowell  that 
he  had  beeh  advised  by  Mr.  J.  M.  West  tc 
write  him  in  regard  to  the  ash  and  cotton- 
wood  timber  on  said  small  tract  of  land,  and 
also  asked  if  the  Lumber  Company  wished 
to  sell  the  cottonwood  and  ash  from  any 
other  tracts  of  its  lands.  That  Dr.  McDowell 
was  also  advised  by  this  letter  that  the  Ex- 
port Company  would  be  willing  to  buy  the 
ash  and  cottonwood  timber  on  one  or  more 
tracts  of  land,  either  by  the  1,000  feet  or  oa 
an  estimate  of  the  gross  amount  of  timber 
thereon.    In  this  letter  it  was  said: 

"We  have  numerous  outfits  working  on  the 
river  putting  out  these  classes  of  timber,  which 
we  cut  at  our  mill." 

That  on  October  8,  1913,  Dr.  McDowell 
wrote  Mr.  J.  M.  West  that  the  Export  Comr 
pany  wanted  to  buy  the  ash  and  cottonwood 
on  the  smnll  tract  near  the  mouth  of  Long 
King  creek,  and  asked  West  to  give  him  his 
prices  on  the  same,  so  that  he  (McDowell) 
might  price'  it  to  the  Export  Company,  and 
to  this  letter  West  replied: 

"I  see  no  reason  why  we  should  not  submit 
these  people  a  price  on  this  particular  timber, 
but  I  am  not  posted  •  •  •  as  to  the  value 
of  this  particular  character  of  stuff,  and  sug- 
gest you  find  out  about  what  this  timber  is 
selling  at,  and  make  them  a  price  accordingly. 
They  had  this  matter  up  with  me  once  before, 
and  seemed  to  be  overly  anxious  to  purchase  it, 
and  I  am  pretty  sure  we  can  get  a  good  price 
from  them. ' 

That  on  October  14,  1913,  Dr.  McDowell 
wrote  the  Export  Company,  In  reply  to  its 
letter  of  the  27th  of  September,  that  West 
had  authorized  him  to  sell  the  ash  and  cot- 
tonwood on  the  tract  at  the  mouth  of  Long 
King  creek,  and  that  they  would  take  |6  per 
1,000  feet  for  the  ash  and  $2.60  per  1,000 
feet  for  the  cottonwood  on  that  tract,  and 
that,  if  those  prices  would  interest  it,  to  let 
him  know,  and  then  they  would  meet  on  th« 
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grotmd  and  make  an  estimate  Of  snch  tim- 
ber. That  on  the  20th  day  of  October  the 
Export  Company  replied  to  Dr.  McDowell's 
letter  of  Octol>er  14th,  and  stated  to  him  that 
it  had  10  or  12  teams  which  It  would  like  to 
move  up  the  river  to  get  timber,  but  that  it 
could  not  purchase  ash  and  cottonwoud  on 
the  small  tract  near  tiie  mouth  of  Long  King 
creek  only,  as  there  was  not  enough  of  such 
timber  to  Justify  the  removal  of  its  teams. 
It  said  further  that  it  was  willing  to  give 
$6  per  1,000  feet  for  ash  if  the  quality  and 
location  of  the  timber  justified  such  price, 
and  there  was  enough  of  it  to  interest  it  It 
suggested  that  there  might'  be  enough  of 
such  timber  on  other  lands  owned  by  the 
liumber  Company  south  of  the  railroad  to  in- 
terest It,  and  to  Justify  the  removal  of  Its 
teams.  It  then  asked  that  it  be  advised  if 
the  Lumber  Company  wished  to  consider  the 
sale  of  the  ash  and  cottonwood  on  aU  the 
tracts  mentioned  at  $6  for  the  ash  and  $2.50 
for  the  cottonwood,  and  stated  that,  if  the 
Lumber  Conipany  wished  to  make  such  sale, 
Robertson  would  arrange  a  date  to  meet  Dr. 
McDowell  on  the  ground  and  g^  over  these 
tracts. 

There  is  evidence  tending  to  show  that  the 
Lumber  Company  authorized  McDowell  to 
sell  to  the  Export  Company  all  the  ash  and 
cottonwood  timber  on  the  four  tracts  of  land 
owned  by  it  lying  above  the  Houston  BSast  & 
Wiest  Texas  Railroad  which  had  been  cut 
over  by  stavemakers,  at  a  price  of  $6  per 
1,000  feet  for  the  ash  and  $2.50  per  1,000  feet 
for  the  cottonwood;  that  it  was  understood 
between  the  parties  to  the  contract  what 
tracts  were  considered  as  hkving  been  so 
cut  over,  and  that  the  four  tracts  from  which 
the  Export  Company  contends  It  bought  such 
timber  were  the  tracts  considered  by  all  the 
parties ;  that  a  Joint  estimate  of  the  amount 
of  the  timber  on  said  four  tracts  was  made 
by  the  parties  as  agreed  upon,  by  which  the 
amount  to  l>e  paid  by  the  Export  Company  to 
the  Lumber  Company  was  to  be  ascertained ; 
that  after  said  estimate  had  been  made  the 
Lumber  Company  was  furnished  with  the 
same;  that  C.  J.  Robertson,  for  the  Export 
Company,  called  upon  West  to  pay  the  value 
of  the  timber  as  agreed  upon ;  and  that  the 
Lumber  Company,  through  its  president,  re- 
fused to  accept  payment  and  conclude  the 
contract 

[2]  While  we  think  the  evidence  tending  to 
show  that  the  minds  of  the  contracting  par- 
ties met  on  tracts  of  land  from  which  the 
timber  was  to  l>e  taken,  and  that  there  was 
a  q^edfic  offer  of  -sale  at  a  specific  price 
by  the  Lumber  Company,  and  that  said  offer 
was  accepted  by  the  Export  Company,  Is 
weak,  it  is  sufficient  to  warrant  the  Jury's 
findings  that  the  tracts  of  land  from  which 
such  timber  was  to  be  taken  were  agreed 
upon ;  that  the  price  to  be  paid  by  the  Ex- 
port Company  was  also  agreed  up<m;  and 
that  the  timber  sold  was  all  the  asb  and 


cottonwood  on  the  four  tracts  described  in 
the  plaintifTs  petition. 

[3,  4]  It  is  the  province  of  the  Jury  to  pass 
upon  the  credibility  of  the  witnesses,  to  give 
to  their  testimony  snch  weight  as  they  think 
it  entitled  to,  and  to  settle  all  issues  made  by 
the  conflict  in  such  testimony,  and  this  court 
has  no  authority  to  substitute  its  findings 
for  that  of  the  Jury  upon  conflicting  evidence, 
although  It  might  be  of  the  opinion  that  the 
weight  of  the  evidence  is  with  the  losing 
party.  We  therefore  overrule  assignments  1 
to  8,  Inclusive. 

[S]  It  is  Insisted  by  the  ninth  assignment 
that  the  court  erred  in  refusing  to  give  to 
the  Jury  appellant's  twenty-seventh  request- 
ed charge,  to  the  effect  that  before  they 
could  find  for  plaintiff  they  should  believe 
from  a  preponderance  of  the  evidence  that 
G.  J.  Robertson,  for  the  Export  Conquiny,  and 
J.  S.  McDowell,  for  the  Lumber  Company, 
were  duly  authorized  to  contract  for  the 
purchase  and  sale  of  the  timber  in  question 
by  their  respective  principals,  and  that  said 
parties,  by  the  telephone  conversati(Hi  alone 
which  passed  between  them  on  or  about  Xo- 
vember  18, 1013,  did  enter  into  a  contract  for 
the  purchase  and  sale  of  said  timber  upon 
Oie  particular  tracts  described  in  plaintiff's 
petition,  and  that  there  was  a  meeting  of 
the  minds  of  said  parties  in  said  conversa- 
tion upon  all  of  the  essential  terms  of  the 
alleged  contract:  (1)  As  to  the  identity  of 
the  tracts  of  land  from  which  the  timber 
was  to  be  sold ;  (2)  as  to  the  price  at  which 
the  timber  was  to  be  sold;  (3)  aa  to  the 
quantity  of  timber  to  be  sold;  (4)  as  to  the 
time  within  wMch  payment  was  to  be  made 
therefor ;  and  (5)  as  to  the  method  by  wbldi 
the  transfer -of  the  timber  was  to  be  made 

The  court  did  not  err  In  refusing  the 
charge.  There  is  no  contention  that  all  the 
details  of  the  contract  between  the  parties 
were  mentioned,  or  that  the  contract  was 
wholly  consummated  by  or  through  sudi  con- 
versation, but  to  the  contrary,  plaintiff 
pleaded  a  contract  consummated  by  various 
correspondence,  conversations,  and  oral 
agreements  between  the  parties,  and  there 
was  evidence  tending  to  support  sudi  plea. 
The  assignment  is  overruled. 

By  the  tenth  and  eleventh  assignments  it 
is  insisted  that  the  trial  court  erred  in  en- 
tertaining plaintiff's  suit  and  hearing  evi- 
dence in  support  thereof,  because  it  is  shown 
by  the  petition  that  plaintiff  is  seeking  to 
recover  for  the  breach  of  an  alleged  contract 
for  the  conveyance  of  growing  and  standing 
timber;  that  the  petition  shows  that  said  al- 
leged contract  was  not  in  writing,  but  that 
it  was  partly  in  writing  and  partly  TMljal; 
that  such  contracts,  to  be  enforceable,  must 
be  wholly  In  writing  and  signed  by  the  party 
to  be  charged  thereby;  that  the  contract 
alleged  is  within  the  statute  of  frauds. 

The  contention  under  these  assignments  is 
that  standing  and  growing  timber  is  a  part 
of  the  real  estate,  and  that  any  eDFort  to 
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estabUsb  a  contract  with  reference  to  a  sale 
thereof  must  be  In  writing  and  signed  b^ 
the  parties,  or  some  one  by  their  authority, 
or  else  such  effort  would  oome  within  the 
statute  of  frauds. 

[8]  The  proi)osltl(ni  contended  for  by  ap- 
pellant is  not  absol<it&  Where  standing  and 
growing  timber  on  land  is  sold  for  the  pur- 
pose of  prompt  severance  either  within  a 
gpedfled  time,  or  within  a  reasonable  time, 
as  implied  by  law,  the  subject-matter  of  the 
contract  is  personalty,  and  not  realty,  and 
in  sudi  case  a  verbal  contract  for  the  sale 
thereof  Is  not  within  the  statute  of  frauds, 
and  Is  enforceable.  Montgomery  Develop- 
ment Co.  V.  Miller- Vldor  Lumber  Co.,  139  S. 
W.  1015;  Davis  v.  Conn,  161  S.  W.  39;  Groce 
v.  West  Lumber  Co.,  165  S.  W.  519;  Eyan 
Lumber  Co.  v.  Ball,  177  S.  W.  226 ;  Kreisle  v. 
Wilson,  148  S.  W.  1132;  Houston  Oil  Co.  v. 
Boykin.  153  S.  W.  1176;  Houston  Oil  Ca 
V.  Hamilton,  153  S.  W.  1194;  Leonard  v. 
Medford,  85  Md.  .666,  3T  Atl.  365.  37  L.  R.  A. 
449.  In  the  case  last  cited  the  court  quotes 
with  approval  from  1  Greenleaf,  §  55,  as  fol- 
lows: 

"In  contracts  for  the  sale  of  things  antiexed 
to  and  growing  upon  the  freehold,  if  the  vendee 
is  to  have  a  right  to  the  soil  for  a  time,  for  the 
purpose  of  a  farther  growth  and  profit  of  that 
which  is  the  subject  of  gale,  it  is  an  interest  in 
land,  within  the  meaning  of  the  fourth  section 
of  the  statute  of  frauds,  and  must  be  proved  by 
writing;  but,  where  the  thing  is  sold  in  prospect 
of  separation  from  the  soil  Immediately,  or 
within  a  reasonable  and  convenient  time,  with- 
out any  stipulaticm  for  the  beneficial  use  of  the 
soil,  bat  with  a  mere  license  to  enter  and  take 
It  away,  it  is  to  be  regarded  as  substantially 
a  sale  of  goods  only,  and  so  not  within  that  sec- 
tion of  the  statute,  although  an  incidental  bene- 
fit may  be  derived  to  the  vendee  from  the  cir- 
eumstances  that  the  thing  may  remain  for  a 
time  upon  the  land." 

We  think  there  Is  In  the  record  sufficient 
evidence  to  show  that  It  was  contemplated 
by  both  parties  that,  If  the  contract  was 
finally  consummated,  the  timber  would  be 
removed  during  the  winter  of  1913-14,  or  at 
least  in  a  reasonable  time  after  the  consum- 
mation of  the  contract.  On  this  point  we 
find  the  following  evidence: 

In  a  letter  of  September  27, 1913,  from  the 
appellee  to  l>r.  McDowell  the  appellee  wrote 
as  follows: 

"We  have  numerous  outfits  working  on  the 
river,  putting  out  these  classes  of  timber,  which 
we  cut  at  our  mill,  together  with  pine,  and  will 
l>e  glad  to  enter  into  agreement  with  you  for 
the  purchase  of  timbers  of  these  kinds,  starting 
from  the  lower  edge  of  Polk  county  and  north. 

In  letter  dated  October  20th  from  appellee 
to  Dr.  HciJowell  appellee  wrote  In  part  as 
follows: 

"Wish  to  advise  you  our  attitude  in  this  mat- 
ter. We  have  ten  or  twelve  teams  we  would 
like  to  move  up  the  river  on  ash  and  cottonwood 
before  long." 

Appellee  further  wrote  In  that  letter: 

"I  should  judge  that  in  the  entire  Viescn  bot- 
tom, together  with  the  stuff  in  the  bottoms  on 
the  Himms,  and  possibly  the  Thomas  (which 
I  understand  is  all  the  timber  that  you  own 
■onth  of  the  Houston  Bast  &  West  Texas  Bail- 


roadX  that,  taking  this  all  together,  we  prob- 
ably could  get  a  winter's  haul  for  eight  or  ten 
teams." 

In  letter  dated  November  8d  from  appellee 
to  Dr.  McDowell  appellee  wrote  as  follows: 

"3.  In  case  of  a  trade  with  you,  wa  would  like 
to  close  up  as  soon  as  possible,  as  we  have  some 
teams  now  we  could  put  right  in  on  this  tim- 
ber, and  it  is  necessary  that  we  log  the  ash  in 
the  winter  time." 

The  witness  McDowell  testified: 
"Mr.  Robertson  never  gave  me  any  reason  for 
his  apparent  urgency  in  wishing  to  make  a  deal 
of  any  ash  and  cottonwood  timber  owned  by  the 
West  Lumber  Company  in  any  conversation  had 
with  me,  only  he  said  that  he  would  soon  be 
done  down  where  he  was  logging,  and  that  he 
wanted  some  more  timl>er." 

There  Is  other  evidence  tending  to  show 
that  It  was  understood  by  both  parties  that 
the  Export  Company  was  expecting  to  pro- 
cure the  timber  for  removal  during  the  win- 
ter of  1913  and  1914  for  the  purpose  of  man- 
ufacturing It  into  lumber.  We  overrule  the 
tenth  and  eleventh  assignments. 

[7]  By  assignments  12  to  35,  inclusive,  ap- 
pellant In  various  forms,  in  effect,  insists 
that  the  trial  court  erred  in  t)ermittiDg  aiv 
pellee  to  recover  as  damages  the  difference 
between  the  price  to  be  paid  for  the  timber 
and  the  value  of  the  lumber  which  It  could 
and  would  have  manufactured  out  of  such 
timber,  less  the  costs  and  expenses  of  getting 
said  timber  to  the  mill  of  appellee,  and  the 
costs  Incident  to  its  manufacture  Into  lum- 
ber; It  being  contended  that  appellant  had 
no  notice  of  any  fact  before  or  at  the  time 
of  the  making  of  the  contract  of  sale,  or  at 
any  time  prior  to  the  breach  thereof,  which 
would  put  It  upon  notice  that,  unless  It  per- 
formed the  contract,  appellee  would  probably 
suffer  the  special  damages  claimed  by  It, 
and  that  In  such  case  the  measure  of  dam- 
ages for  the  breach  of  the  contract  for  the 
sale  and  delivery  of  the  timber  is  the  differ- 
ence between  the  market  value  and  the  con- 
tract price  of  the  timber  at  the  time  and 
place  at  which  the  same  should  have  been 
delivered  under  the  contract. 

It  is  the  well-settled  rule  that  the  damages 
ordinarily  recoverable  for  a  breach  of  a  con- 
tract for  the  sale  and  delivery  of  a  com- 
modity. In  the  absence  of  notice  that  the 
thing  sold  was  to  be  used  for  some  special 
purpose,  are  the  difference  between  the  con- 
tract price  and  the  market  value  of  such 
commodity  at  the  contractual  point  of  deliv- 
ery, but  we  have  no  such  case  for  considera- 
tion. The  case  as  made  by  the  allegations 
and  proof  of  appellee  In  the  Instant  case  is 
that  In  all  of  the  dealings  and  transactions 
between  the  contracting  parties  It  was  under- 
stood that  the  timber  sold  by  appellant  to 
appellee  was  to  be  delivered  to  appellee  upon 
the  ground  immediately  upon  the  consumma- 
tltm  of  the  contract,  to  be  removed  by  api>el- 
lee  during  the  winter  season  of  1918-14.  It 
was  also  understood  by  and  known  to  appel- 
lant during  the   negotiations  between  the 
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parties,  and  before  appellee's  alleged  dam- 
ages accnied,  that  appellee  Intended  to 
promptly  sever  snch  timber  from  the  soil, 
and  soon  thereafter  cut  It  into  merchantable 
lumber  at  Its  sawmill  at  WalUsvUle.  Tlie 
Jury  found  that  the  Export  Company  could 
and  would  have  manufactured  said  timber 
into  lumber  at  a  profit  of  $4,636.99,  the  sum 
for  which  the  court  rendered  Judgment,  and 
that  in  the  light  of  Information  bad  by  the 
Lumber  Company  it  was  chargeable  with 
knowledge  of  the  intention  of  the  Export 
Company  to  use  the  timber  in  question  in  its 
mill  at  Walllsvllle  for  manufacturing  pur- 
poses, and  that  the  Lumber  Company  also 
had  knowledge  of  such  facts  as  would  put 
It  on  notice  that  the  Export  Company  would 
likely  suffer  damage  because  of  not  having 
such  timber  so  as  to  manufacture  it  into 
lumber  at  its  mill  at  Wallisville.  The  Jury 
also,  found  that  during  the  milling  season  of 
1913-14  there  was  no  ash  or  cottonwood  tim- 
ber, other  than  that  involved  in  this  suit, 
and  other  than  that  which  was  purchased 
and  used  by  the  Export  Company,  which  the 
Export  Company  could  have  purchased  for 
profltable  use  at  tlie  Walllsvllle  mill.  The 
undisputed  evidence  shows  that  the  Export 
Company  did  not  have  sufficient  .timber  dur- 
ing the  year  1914  to  keep  Its  mill  running, 
and  that  it  would  have  been  able  to  and 
would  have  manufactured  the  timber  in 
question,  in  addition  to  that  which  it  bad 
purchased  elsewhere  than  from  appellant 

If  appellant  had  such  notice  as  found  by 
the  Jury,  the  general  rule  above  stated  Is  not 
applicable  to  the  facts  of  this  case.  If,  by 
notice  of  the  intended  use  of  the  timber  by 
appellee,  at  the  time  of  making  the  contract, 
or  at  any  time  before  the  breach  thereof, 
appellant  was  put  upon  notice  that  appellee, 
by  reason  of  such  breach,  would  reasonably 
suffer  the  special  damages  claimed  by  It,  ap- 
pellant would  be  liable  to  appellee  for  such 
special  damages  as  should  have  been  rea- 
sonably anticipated  would,  and  did  in  fact, 
flow  directly  from  such  breach. 

It  is  a  fundamental  and  cardinal  principle 
of  the  law  of  damages  that  the  injured  party 
shall  have  compensation  for  the  Injury  susr- 
tained.  The  Injured  party  Is  entitled  to  re- 
cover full  Indemnity  for  his  loss,  and  to  be 
placed  as  nearly  as  may  be  In  the  condition 
which  he  would  have  occupied  had  he  not 
suffered  the  Injury  complained  of.  No  meas- 
ure of  damages  which  does  not  afford  Just 
compensation  for  the  loss  sustained  can 
stand  the  fundamental  test.  Upon  this  prin- 
ciple the  measure  of  damages  in  any  case 
must  be  based,  or  it  neither  accords  with 
principle  nor  authority.  Kirby  Lumber  Co. 
v.  Cumnilngs  &  Co.,  57  Tex.  Civ.  App.  291, 122 
S.  W.  273  (writ  of  error  denied  by  Supreme 
Court);  Poutra  v.  Sapp,  181  S.  W.  792;  Pos- 
tal Tel.  Co.  V.  Talerlco,  136  S.  W.  675;  Car- 
rico  V.  Stevenson,  135  8.  W.  260;  Kelley  v. 
Oarrlage  Co.,  120  Wis.  84,  97  N.  W.  674.  102 


Am.  St  Rep.  971;  Bine  Grass  Cordage  Co. 
r.  Luttaey,  98  Ky.  683,  33  8.  W.  835;  Jordan 
T.  Patterson,  67  Conn.  473,  35  Atl.  521 ;  Gas- 
light Co.  T.  Coal  Tar  Co.,  65  Md.  73,  8  AtL 
108;  Trigg  v.  Clay,  88  Va.  830,  13  S.  E.  434, 
29  Am.  St  Rep.  723 ;  Hammer  v.  Scboenfeld- 
er,  47  Wis.  455,  2  N.  W.  1129. 

We  think  the  evidence  warrants  a  finding 
that  the  Lumber  Company,  from  the  facts 
shown  to  have  been  known  to  It,  sbonid  have 
reasonably  anticipated  that  by  a  breach  of 
its  contract  the  identical  damages  claimed 
by  the  Export  Company,  and  for  which  It 
recovered,  would  result  We  do  not  think 
the  court  erred  in  submitting  the  question  of 
special  damages  to  the  Jury,  nor  In  render- 
ing Judgment  for  the  plaintiff  for  sadi  dam- 
ages as  found  by  the  Jury.  Assignments  12 
to  .35,  inclusive,  are  therefore  overruled. 

[S]  The  thirty-sixth  assignment  Insists  that 
the  court  erred  In  permitting  in  evidence  the 
Export  Company's  petition  in  Intervention, 
filed  hy  it  in  the  suit  of  Pritchard  ▼.  West 
Lumber  Company,  on  the  29th  day  of  Janu- 
ary, 1914,  wherein  the  timber  In  question 
was  involved,  which  said  petition  contained, 
among  other  things,  the  following: 

"That  this  intervener,  the  Cummings  Export 
Company,  baa  a  contract  with  the  defendant. 
West  Lumber  Company,  for  the  sale  to  inter- 
vener by  the  said  West  Lumber  Company  of 
timber  located  on  certain  tracts  of  land  in  Polk 
county,  Tex.,  described  as  follows:  [Then  fol- 
lows a  description  of  the  same  tracts  of  land  set 
forth  in  plaintiff's  petition  in  the  instant  ease.]" 

This  petition  also  repeated  other  allega- 
tlons  of  the  plaintiff's  petition  in  this  casei 

The  objection  to  the  introduction  of  this  pe- 
tition was  as  follows:  That  the  testimony 
was  Irrelevant,  Immaterial,  and  Incompetent 
and  was  highly  prejudicial  to  the  rights  of 
the  defendant ;  that  It  was  not  an  act  or  dec- 
laration of  the  defendant  by  which  It  could 
be  bound;  was  an  ex  parte  statement  pr<^ 
pared  by  the  attorneys  and  verified  by  the 
representatives  of  the  plaintiff;  was  a  self- 
serving,  verified  affidavit,  stating  facts,  con- 
clusions, opinions,  and  hearsay,  assumed  the 
existence  of  a  contract,  and  assumed  the  ex- 
istence of  the  controverted  facts  of  the  en- 
tire case ;  was  a  matter  of  opinion,  and  stat- 
ed legal  conclusions  based  upon  declarations 
of  other  persons;  that,  if  any  contract  ex- 
isted, it  had  been  breached  prior  to  the  fil- 
ing of  the  document,  and  notice  at  that  time 
to  the  defendant  came  too  late;  that  there 
.was  no  proof  of  a  contract,  the  evident^ 
failing  to  establish  any  contractual  relation ; 
that,  il  any  contract  had  existed,  it  was 
breached  by  demands  made  by  the  plaintiff 
and  the  imposing  of  conditions  by  the  plain- 
tiff which  were  admittedly  not  a  part  of  the 
original  agreement,  the  effect  of  which  con- 
ditions and  demands  was  to  terminate  the 
contract;  further,  that  this  testimony  could 
not  In  any  way  be  used  as  a  predicate  for 
the  recovery  of  special  damages,  such  dam- 
ages not  being  recoverable,  becanae  no  predl- 
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cate  therefor  existed  in  the  contract;  that, 
U  offered  for  the  purpose  of  aiding  in  the  re- 
corery  of  damages,  then  such  damages  were 
too  remote  and  consequential.  The  testimony 
was  further  objected  to  as  being  post  litem, 
being  the  declaration  of  plaintiff's  cause  of 
action  made  by  Its  attorneys  after  a  contro- 
versy had  arisen. 

The  court  In  admitting  the  evidence  in- 
structed the  Jury  as  follows: 

"In  this  connection  the  court  instructs  you 
that  this  evidence  just  admitted  cannot  be  con- 
sidered by  you  in  any  way  as  being  evidence 
of  any  past  facts  that  it  may  seem  to  recite  to 
you ;  that  is,  when  it  recites  certain  things 
as  having  transpired,  that  is  not  evidence  of 
those  facts  at  all.  It  is  only  admitted  and  can 
only  be  considered  by  you  upon  this  question 
alone :  as  to  the  attitude  and  position  which 
was  assumed  and  taken  by  the  plaintiff  at  the 
time  that  interventi6n  was  filed  in  reference  to 
this  matter,  and  the  claims  that  were  then  made 
as  to  the  present  conditions  at  that  time,  and 
future  claims  that  were  made  and  asserted.  In 
that  connection  also  that  suit  has  nothing  to 
do  with  this  case,  and  you  gentlemen  do  not 
know  how  it  came  out,  and  have  no  concern  as 
to  how  it  came  out." 

We  think  the  evidence,  as  limited  by  the 
court,  was  admissible  as  tending  to  prove 
that  plaintiff  at  that  time  was  stlil  insisting 
upon  appellant's  complying  with  its  contract, 
and  as  tending  to  prove  that  appellant  at 
that  time  had  notice  that  such  insistence  was 
being  made,  and  that  such  notice  was  given 
In  sufficient  time  to  enable  appellant  to  caity 
out  its  contract  and  prevent  the  damages 
claimed  by  appellee,  and  .we  therefore  over- 
rule the  thirty-sixth  assignment. 

[I]  We  overrule  the  thirty-eighth  and  thir- 
ty-ninth assignments  complaining  of  the  let- 
ters written  by  the  appellee  to  appellant  on 
the  2d  day  of  January  and  12th  day  of  Feb- 
ruary, 1914,  re:q)ectively,  by  meads  of  which 
appellee  was  Insisting  that  appellant  had 
agreed  to  deliver  to  it  the  timber  in  qaes- 
tion  and  that  It  should  perform  Its  contract, 
because  these  letters  were  admissible  for 
the  same  purpose  as  was  the  petition  in  In- 
tervention before  referred  to.  Both  of  these 
letters  gave  notice  to  appellant  that  by  a 
delay  in  carrying  out  Its  contract  the  dam- 
ages to  appellee 'were  being  Incurred.  Evi- 
dence tending  to  prove  notice,  though  subse- 
quent to  the  making  of  the  contract,  was 
admissible.  If  it  be  shown  that  damages  there- 
after accrued  by  reason  of  the  continued  re- 
fusal on  the  part  of  appellant  to  carry  out 
its  contract  Bourland  v.  Railway  Co.,  99 
Tex.  407,  90  S.  W.  483,  3  L.  R.  A.  <N.  S.)  1111, 
122  Am.  St  Rep.  647;  Naylor  v,  Parker,  139 
S.  W.  93 ;  Baker  &  L.  Mfg.  Co.  v.  Clayton,  46 
Tex.  Civ.  App.  384.  103  S.  W.  197;  Weils 
Fargo  V.  Battle,  5  Tex,  Civ.  App.  532,  24  S. 
W.  353. 

[10]  In  the  case  first  cited  it  Is  held  that, 
when  one  who  contracts  to  deliver  a  thing 
■egUgently  fails  to  make  the  delivery  after 
receiving  notice  that  damages  would  result 
by  a  delay  in  making  such  delivery,  he  is  lia- 
ble for  such  damages  as  accrue  after  the 


time,  subsequent  to  the  receipt  of  such  no- 
tice, when  he  could  have  made  the  delivery, 
although  he  had  no  notice  that  such  damages 
would  accrue  by  reason  of  delay  at  the  incep- 
tion of  the  contract  for  delivery. 

[11]  By -the  fortieth,  forty-first  forty-seo- 
ond,  and  forty-third  assignments  appellant 
insists  that  the  trial  court  erred  in  submit- 
ting to  the  Jury  the  question  whether  or  not 
daring  the  milling  season  of  1913-14  there 
was  ash  and  Cottonwood  timber  other  than 
that  involved  in  this  suit  and  other  than  that 
actually  used  by  plaintiff,  which  the  plaintiff 
could  have  purchased  for  profitable  use  of  the 
Walllsvllle  mill : 

(1)  "Because  the  question  of  whether  or  not 
any  other  timber  could  have  been  purchased 
for  profitable  use  is  no  issue  in  this  case,  the 
undisputed  evidence  showing  that  the  parties 
were  dealing  merely  with  the  sale  of  timber,  and 
there  was  never  at  any  time  any  negotiations 
concerning  the  purposes  for  which  the  timber 
was  to  be  used  or  the  necessity  for  immediate 
delivery." 

(2)  ''Because  profitable  use  would  include  too 
many  uncertain  elements,  including  such  as  the 
expense  of  mill,  strikes,  riots,  storms,  acts  of 
God,  etc." 

(8)  "Because  there  is  no  certain  and  definite 
way  from  which  the  jury  could  determine  what 
would  be  a  profitable  use." 

(4)  "Because  the  issue  limits  to  timber  which 
the  plaintiff  could  have  purchased  for  'profita- 
ble' use  of  the  Wallisvflle  mill,  whereas  the 
rule  of  law  is  that  the  plaintiff  should  have 
purchased,  at  whatever  price  it  could,  aimilar 
timber,  and  then  to  have  looked  to  the  defend- 
ant for  the  difference  between  the  contract  price 
and  the  price  the  plaintiff  had  to  pay." 

We  have  already  answered  the  first  objec- 
tion to  said  charge  by  what  has  been  said 
under  assignments  12  to  36,  and  will  not  re- 
peat the  same  here.  We  overrule  the  second 
and  third  objections  as  being  purely  technical 
and  without  merit  We  overrule  the  fourth 
and  last  objection  as  being  without  merit  It 
Is  Inconceivable  how  appellant  could  have 
been  In  any  way  relieved  by  the  purchase  of 
other  timber  by  appellee  which  It  could  not 
u'se  at  a  profit;  the  undisputed  evidence 
showing  that,  If  the  timber  purchased  by  ap- 
pellee from  appellant  had  been  delivered.  It 
could  and  would  have  been  manufactured  at 
a  profit 

[12]  By  the  forty-fourth  assignment  It  Is, 
In  effect.  Insisted  that.  In  estimating  the 
damages  suffered  by  appellee,  the  timber  ac- 
tually used  by  appellee,  after  making  the  con- 
tract In  question,  should  have  been  considered 
in  determining  whether  there  was  timber 
available  which  appellee  could  have  used  to 
minimize  Its  damages.  We  think  It  can  hard- 
ly be  seriously  contended  that  the  timber 
shown  to  have  been  used  by  appellee  In  operat- 
ing Its  mill  during  the  year  1913-14  should 
be  taken  Into  consideration  in  an  attempt  to 
minimize  the  damages  caused  by  the  failure 
of  appellant  to  deliver  the  timber  purchased 
from  it,  as  the  undisputed  evidence  shows 
that.  In  addition  to  all  the  timber  that  was- 
actually  used,  the  capacity  of  the  mill  would, 
have  been  sutiicient  to  have  handled  the  tlm- 
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ber  contracted  for,  and  that  It  woald  have 
been  so  used  had  the  contract  been  perform- 
ed.   The  assignment  is  overruled. 

What  has  already  been  said  disposes  of  as- 
signments 45  to  51,  Inclusive,  and  we  will 
therefore  not  further  discuss  the  propositions 
presented  thereunder,  further  than  to  say 
that  we  think  the  court  did  not  err  in  refus- 
ing the  Q>ecial  charges  requested  as  the 
charge  given  sufficiently  submitted  the  ma- 
terial Issues  raised  by  the  pleadings  and  evi- 
dence. 

[13]  By  the  flfty-flfth  and  fifty-sixth  as- 
signments It  Is  Insisted  that  the  trial  court 
erred  In  permitting  C.  J.  Robertson  to  tes- 
tify: (1)  That  there  was  no  other  timber 
available  to  the  Kxport  Company,  for  the 
purpose  of  manufacturing  into  lumber,  of  the 
kind  and  character  which  the  timber  pur- 
chased from  a!H>ellant  would  have  made; 
and  (2)  that  he  knew  of  no  effort  on  his  part 
which  he  had  left  undone  to  supply  the  mill 
of  appellee  with  the  proper  material  for  its 
puri>oses,  because  the  same  were  but  state- 
ments of  conclusions  of  the  witness,  and  not 
statements  of  facts,  and  therefore  not  ad- 
missible as  evidence. 

The  witness  testified  that  he  was  familiar 
with  the  timber  condition  along  the  river, 
such  as  would  be  accessible  to  the  mill  at 
Walllsvllle;  that  he  based  this  statement 
upon  the  time  and  experience  he  had  had  In 
that  territory,  and  the  work  that  he  had  been 
doing  constantly;  that  he  knew  there  Was  no 
timber  in  that  vicinity  available  to  the  Ex- 
port Company  that  would  take  the  place  of 
that  contracted  for  from  appellant;  that  he 
knew  there  was  not  because  he  had  been  all 
over  the  land  adjacent  to  Walllsvllle  mills; 
that  there  was  no  railroad  to  the  mills ;  and 
that  such  timber  as  they  got  had  to  be  float- 
ed down  the  river.  He  testified  in  detail  as 
to  his  efforts  to  find  timber  for  the  mill,  and 
as  a  fljial  statement  stated  that  be  had  used 
every  effort  to  find  timber  to  supply  the  needs 
of  the  mlU  and  had  failed.  We  think  the  evi- 
dence complained  of  was  admissible,  and  that 
the  trial  court  did  not  err  In  admitting  it. 

In  the  case  of  Houston  &  Texas  Central 
Ry.  Co.  V.  Ellis,  134  S.  W.  248,  in  which  a 
writ  of  error  was  denied  by  the  Supreme 
Court,  it  is  said: 

"It  might  be  impossible  to  put  tbe  jury  en- 
tirely in  possession  of  the  general  appearance 
of  things  on  the  ground  and  all  of  the  probably 
minute  circumstances  from  which  a  witness 
would  conclude  that  the  fire  burned  with  the 
wind,  and  in  such  case  we  are  inclined  to  think 
it  would  not  be  improper  to  allow  the  jury  to 
have  the  benefit  of  the  conclusion  arrived  at  by 
the  witness.  If  such  conclusions  were  the  re- 
sult of  insufficient  data  to  support  them,  or  oth- 
erwise weak  or  unreliable,  that  might  be  shown 
by  cross-examination,  whereby  tbe  witness  might 
t>e  required  to  state  fully  the  grounds  of  big  con- 
clusions. A  very  learned  and  scientific  discus- 
sion of  the  admissibility  of  the  conclusions  of 
witnesses,  or,  as  it  is  called,  'opinion  evidence,' 
is  found  in  Prof.  Wigmore's  great  work  on 
Evidence,  3  Wigmore,  Evidence,  §  1919,  bottom 
of  page  2552  et  seq.  From  section  1929  we 
«note:    'But  if  we  are  dealing  with  tbe  other 


sort  of  witness— the  one  not  claiming  greater 
skill,  but  simply  drawing  inferences  from  his 
own  observations  which  any  one  in  his  place 
could  draw — the  answer  may  be  different.  The 
answer  here  virtually  depends  on  our  attitude, 
whether  of  favor  or  disfavor,  towards  the  prin- 
ciple involved.  If  we  believe  that  the  drawing 
of  inferences  by  an  observer  of  the  data  is  a 
hateful,  dangerous,  and  reprehensible  thing,  if 
we  prefer  to  put  obstacles  of  technical  and  not 
real  force  in  the  way  of  the  most  common  sort 
of  testimony,  if  we  believe  that  this  modern 
and  minor  rule  about  opinion  is  a  fundamental 
canon  in  the  investigation  of  truth,  if  we  are 
opposed  to  Baron  Parke's  wish  to  employ  "a 
compendious  mode  of  ascertaining  the  result 
of  the  actual  observation  of  the  witnew,"  then, 
of  course,  we  shall  look  upon  every  witness  as 
a  possible  "usurper"  of  the  jury  s  functions. 
We  shall  watch  each  phase  of  his  testimony 
anxiously,  and  stop  his  mouth  as  soon  as  he  ap- 
proaches tbe  insioious  heresy  of  an  "opinion" 
or  inference.  On  the  other  hand,  if  we  believe 
that  the  rule  in  question,  as  applied  to  the  un- 
skilled witness  who  has  personally  observed  the 
data,  is  a  mere  minor  rule  of  convenience  not 
in  any  way  concerned  with  the  value  of  the  tes- 
timony, if  we  hold  that  it  is  inconsistent  to  aim 
in  theory  at  convenience  and  simplicity  by  a 
rule  which  in  thorough  application  causes  ten 
times  the  inconvenience  and  complication  which 
in  theory  it  was  to  avoid,  if  we  prefer  to  make 
the  rules  of  evidence  our  tools  rather  than  to  be- 
come ourselves  their  helpless  slaves,  then  we 
shall  conclude  to  adopt  the  first  form  of  the  test 
as  above ;  that  is,  that  we  shall  allow  tbe  wit- 
ness to  state  freely  all  the  results  which  he  is 
qualified  to  reach,  and  only  now  and  then,  -when 
he  comes  to  matters  as  to  which  it  is  instantly 
clear  that  the  jurors  are  or  can  be  as  fully 
e<]«ipped  with  the  data,  we  shall  exclude  bis  in- 
ferences.' " 

See,  also,  Beldlng  v.  krcher,  131  N.  O.  287, 
42  S.  E.  800-811. 

We  have  carefully  considered  all  of  appel- 
lant's assignments,  and  have  found  no  sncfa 
error  committed  by  the  trial  court  In  the 
trial  of  this  case  aa  should  cause  a  reversal 
of  the  Judgment  there  rendered.  Therefore 
the  Judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 

Since  filing  our  original  opinion  appellant 
has  filed  its  motion  for  rehearing,  and  there- 
in asks  that  we  specifically  pass  upon  Its  as- 
signments 37  and  50.  It  is  requested: 
First,  that  it  be  shown  In'  our  opinion  that 
appellant  did  not  acquiesce  in  the  trial 
court's  qualification  of  the  evidence  com- 
plained of  in  the  thirty-sixth  assignment  of 
error  (such  qualification  being  fully  set  out 
in  the  original  opinion  under  a  discussion  of 
the  thirty-sixth  assignment).  It  Is  urged 
that  it  is  not  shown  In  the  original  opinion 
that  appellant  objected  to  such  qualification. 

By  the  thirty-seventh  assignment  it  is 
shown  that  appellant  did  urge  that  the  court 
erred  In  Instructing  the  Jury,  ui>on  the  evi- 
dence complained'  of  by  the  thirty^slxth 
assignment,  as  follows: 

"In  this  connection  the  courts  instructs  you 
that  this  evidence  just  odmitted  cannot  be  con- 
sidered by  you  in  any  way  as  being  evidence 
of  any  past  facts  that  it  may  seem  to  recite  to  i 
you;  that  is,  when  it  recites  certain  thinn  as 
having  transpired,  that  is  not  evidence  of  those 
facts  at  aU.    It  is  mly  admitted  and  can  only    , 
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Le  coDsiderecl  by  yon  upon  this  question  alone: 
as  to  the  attitude  and  position  which  was  as- 
snmed  and  taken  by  the  plaintiff  at  the  time 
that  intervention  was  filed  in  reference  to  this 
matter,  and  the  claims  that  were  then  made  as 
to  the  present  conditions  at  that  time,  and  future 
claims  that  were  made  and  asserted.  In  that 
connection  also  that  suit  has  nothing  to  do  with 
this  case,  and  you  gentlemen  do  not  know  how 
it  came  out,  and  have  no  concern  aa  to  how  it 
came  ont." 

[14]  The  contention  of  appellant  la  that 
such  instmctlon  was  npon  the  weight  of  the 
evidence  and  invaded  the  province  of  the 
Jury  as  to  what  force  and  effect  should  be 
given  to  the  testimony,  and  advised  them 
that  the  jury  might  consider  it  for  purposes 
as  to  which  It  was  not  ccHnpetent  proof. 

We  held  in  our  original  opinion  that  the 
plea  of  intervention,  introduced  as  evidence, 
as  qualified  by  the  court,  was  admissible 
for  the  purposes  for  which  it  was  admitted, 
and  we  are  unable  to  see  how  the  instruction 
of  the  court  to  the  Jury  not  to  consider  the 
allegations  in  the  plea  of  intervention  in- 
troduced, as  a  statement  of  any  fact,  was 
a  charge  upon  the  weight  of  the  evidence, 
or  that  It  could  have  Inluied  the  rights  of 
appellant.  We  therefore  overrule  the  thirty- 
seventh  assignment. 

By  the  fiftieth  assignment  it  is  urged  that 
the  findings  of  the  jury  as  to  the  amount  of 
the  profits  which  appellee  would  have  made 
from  the  timber  contracted  for,  had  it  been 
delivered  was  unsupported  by  the  evidence, 
and  coatrary  to  the  evidence. 

The  contention  of  appellant  is  that  the 
testimony  of  the  witness  G.  J.  Robertson,  the 
only  witness  who  testified  as  to  profits,  shows 
that  all  the  costs  Incident  to  the  manufactur- 
ing of  the  ash  timber  into  lumber  was  $17.40 
per  1,000  feet,  and  that  the  same  testimony 
shows  that  the  value  of  the  manufactured 
ash  lumber  was  $26  per  1,000  feet,  and  there- 
fore the  profits  was  the  sum  of  $8.60  per  1,000 
feet  Instead  of  $9.25,  as  found  by  the  jury ; 
that  it  Is  shown  by  the  testimony  of  the  same 
witness  that  all  the  cost  Incident  to  the 
manufacturing  of  the  cottonwood  timber  into 
lumber  was  $12.90  per  1,000  feet,  and  that 
the  difference  in  the  cost  of  manufacture 
and  of  the  value  of  the  cottonwood  lumber 
was  $4  per  1,000  feet  Instead  of  $4.65,  as 
found  by  the  Jury.  We  think  counsel  for  ap- 
pellant in  preparing  bis  brief  has  miscon- 
strued the  testimony  of  the  witness  Robert- 
son, as  it  appears  on  pages  61  and  62  of  the 
statement  of  facts.  It  is  shown  that  Robert- 
son testified  that  the  costs  incident  to  man- 
ufacturing the  ash  and  getting  it  to  the  Gal- 
veston market  was  $17.40  per  1,000  feet,  and 
that  the  costs  incident  to  manufacturing  (he 
cottonwood  and  getting  it  to  Galveston  mar- 
ket was  $12.15  per  1,000  feet,  while  it  is 
shown  by  the  testimony  of  the  same  witness 
that  the  market  value  of  the  ash  lumber  at 
Galveston  was  from  $7  to  $65  per  1,000  feet, 
according  to  quality,  but  that  the  average 


value  was  from  $26  to  $30  per  1,000  feet,  and 
not  $26,  as  stated  by  counsel.  The  same  wit- 
ness also  testified  that  the  market  value  of 
the  cottonwood  lumber  at  Galveston  was 
from  $16,  $17,  to  $19  per  1,000  feet,  and  not 
$16  to  $17,  as  stated  by  coimsel  In  his  brief. 
We  think  the  findings  of  the  Jury  as  to  the 
value  of  profits,  etc.,  is  supported  by  the 
evidence;  hence  we  overrule  the  fiftieth 
assignment.  Appellant  has  also  requested 
in  its  motion  that  we  Include  in  our  opin- 
ion a  comprehensive  statement  of  th<e  tes- 
timony of  appellant's  witness  H.  O.  Compton. 
We  fail  to  see  that  such  statement  could  in 
any  manner  benefit  appellant  The  only  ef- 
fect such  testimony  has  is  to  show  a  con- 
flict in  the  evidence,  and  as  we  think  the 
testimony  of  Robertson,  which  is  controvert- 
ed by  the  testimony  of  Compton,  was  suf- 
ficient to  warrant  the  jury's  findings,  we 
can  see  no  reason  for  making  a  statement  of 
Compton's  testimony  as  requested.  We  see 
no  reason  for  receding  from  the  holding  ez- 
pressM  in  the  original  opinion ;  therefore  the 
motion  is  overruled. 
Overruled. 


ST.  liOUIS,  B.  &  M.  RT.  CO.  v.  GRBEN. 

(No.  7380.) 

(Gonrt  of  Civil  Appeals  of  Texas.     GalvestMi. 
May  30,  1917.) 

1.  limitattow  of  actions  «=»127(17)  — 
Amendment  of  Petition  —  Nbw  Causk  of 
Action. 

Where  plaintiff's  original  petition  was 
against  a  railway  company  and  its  receiver  for 
construction  of  a  side  track  and  parking  of  loco- 
motives in  front  of  plaintiff's  residence,  an 
amended  petition,  complaining  of  the  same  ac- 
tions, but  against  the  railway  company  alone, 
did  not  set  up  a  new  or  different  cause  of  ac- 
tion 80  as  to  make  applicable  the  plea  of  limi- 
tation. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  S45.] 

2.  RaILBOADB    ®=9ll4(l) — CONSTBTJCTION    AND 

Maintenance  —  Injuby  to   Pbopebtt  — 

PusADiNO— "Makket  Value." 
In  action  against  a  railway  company  for 
injury  to  plaintiff's  property  resulting  from 
maintenance  of  side  track,  it  was  proper  to  plead 
the  peculiar  value  of  the  land  as  residence  prop- 
erty as  showing  its  "market  value,"  which  in- 
cludes its  value  for  any  nse  to  which  property 
may  be  put,  and  if  by  reason  of  its  surroundings 
or  its  intrinsic  character  it  is  peculiarly  adapted 
to  some  particular  use,  all  circumstances  which 
make  up  this  adaptability  may  be  considered. 

[Kd.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  {  308. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Market  Value.] 

8.  Railboads  i3=>114(1)  —  Constbuotion  and 

Maintenance  —  Injubt  to   Pbopebtt  — 

Pleading. 

In  action  against  a  railway  company  for 

injary  to  plaintiff's  residence  property  resulting 

from  maintenance  of  side  track,  it  was  improper 

to  plead  that  plaintiff   was  a  man  of  limited 

means,  and  that  the  property  was  the  pride  of 
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himself  and  family;    such  language  being  cal- 
culated to  appeal  to  the  sympathy  of  the  jury. 
[Ed.    Note.— For   other   cases,   see   Railroads, 
Cent.  Dig.  §  368.] 

4.  Appeal  and  Erbob  «=9l039(4)— Habiojess 
Ebbob— Pleading— Otbe  by  Verdict. 

The  use  of  improper  language  in  a  pleading 

■wUl  not  call  for  reversal,  where  from  the  verdict 

it  does  not  appear  that  the  jury  were  prejudiced. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Etror.  Cent.  Dig.  {  4077.] 

5.  Railroads  <&=>114(2)  —  Constbuctiow  and 
Maintenance  —  Injury  to  Property  —  Ef- 
fect OF  Receivership— Admission  or  Evi- 
dence. 

There  was  no  error  in  permitting  testimony 
of  damage  done  to  plaintiff's  premises  by  reason 
of  parking  of  live  oil  burning  locomotives  in 
close  proximity  to  his  dwelling  house  and  by 
construction  of  side  track  prior  to  appointn^ent 
of  receiver  of  railway  company,  where  jury 
were  instructed  not  to  consider  anything  done 
subsequent  to  appointment  of  receiver. 

[Ed.  Note. — For  otlier  cases,  see  Railroads, 
Cent.  Dig.  i  369.] 

6.  Evidence  ®=»  113(8)  —  Mabket  Value  of 
Property. 

In  an  action  against  a  railway  company  for 
injuries  to  plaintiff's  residence  property  result- 
ing from  construction  and  maintenance  of  side 
tracks,  it  was  proper  to  allow  plaintiff  to  tes- 
tify, as  to  amount  paid  for  building  the  residence, 
since  it  assisted  the  jury  in  arriving  at  the  mar- 
ket value  of  the  property. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  i§  271,  272.] 

7.  Eminent  Domain  «=»203(2)  —  Evidencb — 
Value  of  Property— Depbeoiation. 

In  action  against  a  railway  company  for  in- 
jury to  plaintiff's  residence  property  resulting 
from  maintenance  of  side  track,  testimony  as  to 
market  value  of  plaintiff's  property,  including 
improvements  just  prior  to  acts  complained  of 
and  immediately  after  such  acts,  was  admis- 
sible. 

[E}d.  Note.— For  other  cases,  see  Eminent  Do- 
main, C«it  Dig.  S  542.] 

8.  Appeal  and  Error  ©=>742(^  —  AsaiON- 
MKNTs  of  Ebbob— Compliance  with  Rules. 

Assi^ments  of  error  will  not  be  considered 
where  they  are  multifarious  and  where  a  brief 
statement  of  the  proceedings  or  parts  thereof 
contained  in  the  record  necessary  to  explain  and 
support  the  propositions  was  not  subjoined  to 
the  propositions  as  required  by  Court  of  Civil 
Appeals  rules  29  and  31  (142  S.  W.  xu). 

[Ed.  Note.— For  other  cases,  see  Appeal,  and 
Error,  Cent.  Dig.   {  SOOO.] 

9.  Tbial  «=s>260(l)— Refusal  of  Chabgb  Cov- 
ered BY  General  Chaboe. 

There  was  no  error  in  refusing  to  submit  re- 
quested special  charges,  where  the  general  charge 
sufficiently  covered  matters  in  question. 

[Ed.  Note.^Por  other  cases,  see  Trial,  Cent 
Dig.  §  651.] 

10.  Trial  <S=s»125(2)— Argument  of  Counsel 
— Appeal  to  Sympathy. 

In  action  against  a  railway  counsel's  argu- 
ment to  jury  that,  "You  would  have  stood  out 
there  with  a  shotgun  and  stopped  them  from 
building  that  side  track,"  and  stating  that  plain- 
tiff, being  a  "nigger,"  had  to  submit  to  it,  was 
improper. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  304.] 


11.  Appeal  and  Error  *=>1060(4)— Habmuess 
Ebbob- Impbopeb  ABOtiMENT. 

Although  counsel's  argument  to  the  jury  was 
improper,  it  will  not  call  for  reversal,  where  it 
does  not  appear  that  the  language  caused  the 
jury  to  render  an  improper  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  4135.] 

12.  Eminent  Domain  «=s>208(2)  —  Value  of 
Property— Depbeciation. 

In  an  action  against  a  railway  company,  evi- 
dence that  construction  of  the  side  track  and 
that  oil  burning  locomotives  were  parked  near 
the  residence  was  admissible  only  to  aid  jury  in 
determining  depreciation  in  market  value  of 
premises,  and  not  for  the  purpose  of  showing  the 
discomforts  caused  to  plaintiff  as  distinguished 
from  depreciation  in  property  value. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  542.] 

13.  Eminent  Domain  $=>104  —  Maiittenanck 
OF  Railway— Damages  Recoverable— Dis- 
comfort. 

The  discomfort  caused  to  owners  of  prop- 
erty as  distinguished  from  depreciation  in  prop- 
erty value  is  only  recoverable  when  resulting 
from  improper  location  or  operation  of  railway 
tracks,  constituting  nuisances. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §S  278-281.] 

14.  Railroads  «=»114(1)— Construction  and 
Maintenance  —  Issues,  Proof,  and  Vari- 
ance. 

Where  plaintiff  did  not  allege  the  operation 
of  defendant's  railway  in  such  a  manner  as  to 
constitute  a  nuisance,  he  could  not  recover  for 
discomforts  resulting  therefrom. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  |  368.] 

Appeal  from  District  Court,  liatagorda 
County;    Samuel  J.  Styles,  Judga 

Suit  by  George  Green  against  the  St.  Louis, 
Brownsville  &  Mexico  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ant named  appeals.    Reformed  and  affirmed. 

See,  also,  183  S.  W.  829. 

Gaines  &  Corbett,  of  Bay  City,  Claude  Pol- 
lard, of  Houston,  and  E.  H.  Crenshaw,  Jr.,  of 
Klngsvllle,  for  appellant.  W.  C.  Carpenter, 
of  Bay  City,  for  appellee. 

LANE,  J.  This  suit  was  instituted  by 
George  Green  against  the  St  Louis,  Browns- 
ville &  Mexico  Railway  Company  and  Frank 
Andrews,  receiver,  on  the  5th  day  of  Matx^, 
1914,  and  for  cause  of  action  he  alleged  In 
his  original  petition.  In  substance:  That 
plaintiff  Is  the  owner  of  lot  No.  12,  in  block 
27,  of  the  town  of  Bay  City,  Tex.,  upon  which 
he  had  constructed  a  two-story  dweflllng 
house,  expecting  to  make  the  same  his  home, 
that  about  the  year  1904,  the  defendant  com- 
pany constructed  Its  main  line  along  First 
street  in  said  town  of  Bay  City,  opposite 
plaintiff's  property,  and  that  In  the  latter 
part  of  the  year  1912  the  defendant  company 
Imposed  an  additional  servitude  upon  said 
First  street,  by  the  construction  of  a  side 
or  switch  track,  and  by  such  additional  servi- 
tude destroyed  the  use  of  said  First  street 
Plaintiff  furthermore  alleged  that  the  tracks 
of  the  defendant  company  are  elevated  as 
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maA  as  3  feet  above  tbe  level  of  pltdntUTB 
premises,  creating  a  dam  and  obstructing  the 
drainage  of  water,  and  canslng  the  water 
from  ordinary  rainfall  to  be  Impounded, 
dammed  up,  and  to  stand  upon  the  plalntUTs 
premises;  further  alleging  that  the  defend- 
ant had  failed  to  provide  any  means  lor  the 
draining  of  water  across  or  under  Its  roadbed, 
to  plaintiff's  damage  In  the  sum  of  $900.  So 
much  for  the  allegations  against  the  defend- 
ant railway  company  alone.  The  plaintiff 
then  alleged  that  both  of  the  defendants  used 
the  said  side  track  as  a  place  to  park  loco- 
motives at  night.  In  close  proximity  to  plain- 
tiff's premises,  creating  offensive  smells  and 
odors,  to  plaintiff's  damage  in  the  sum  of 
(1,000.  Plaintiff  then  alleged  that  sudi  use  of 
said  side  track  by  both  of  the  dtfendants  has 
rendered  his  property  nnlnhabitable,  and  had 
depreciated  the  valn4  of  the  same  at  least 
one-half.  The  conrt  charged  the  jury  to  tlnd 
a  verdict  for  the  defendant  Frank  Andrews, 
lecelver,  and  submitted  for  the  coaslderation 
of  the  Jury  the  question  of  the  railway  com- 
pany's liaUQlty  only,  and  the  jury  returned  a 
verdict  In  favor  of  the  plaintiff  for  ?500 
against  the  railway  company,  and  judgment 
was  duly  entered  thereon.  On  appeal  from 
that  Judgment  this  court  reversed  the  judg- 
ment and  remanded  the  cause  for  another 
trial,'  and  it  Is  now  before  this  court  on  sec- 
ond appeal. 

After  said  cause  had  been  remanded  for 
another  trial,  plaintiff,  on  the  19th  day  of 
June,  1910,  filed  his  amended  petition  in  lieu 
of  his  original  petition,  wherein  be  sues  the 
railway  company  alone,  and  therein,  among 
other  necessary  things,  he  alleges  that  about 
the  month  of  September,  1912,  without  the 
consent  of  plaintiff,  and  without  condemning 
the  same  in  the  manner  prescribed  by  law, 
defendant  entered  upon  said  First  street  and 
constructed  a  side  or  switch  track  between 
Its  main  track  and  plaintiff's  said  premises, 
from  a  point  west  of  the  western  boundary  of 
said  city  to  a  point  east  of  plalntUTs  said 
residence,  and  to  secure  dirt  for  its  dump,  or 
roadbed,  excavated  the  earth  from  the  rest 
of  the  street  and  from  the  sidewalk  along 
the  entire  south  side  of  said  residence  to 
within  18  or  24  inches  of  plaintiff's  said  lot, 
and  thereby  destroyed  the  use  of  said  First 
street  for  plaintiff  and  the  general  public, 
and  appropriated  it  to  the  exclusive  use  of 
defendant;  that  in  the  constructloa  of  said 
side  track  defendant  raised  the  roadbed  to  at 
least  2\t,  or  3  feet  above  the  elevation  of 
plaintiff's  said  lot,  and  provided  for  no  outlet 
of  the  water  from  the  natural  rainfall  across 
or  under  said  track;  that  the  natural  flow  of 
the  surface  water  in  that  portion  of  the  said 
dty  of  Bay  City  is  to  the  southward  and 
across  defendant's  said  railroad,  and  that 
all  the  water  which  flowed  down  said  Avenue 
B  formerly  passed  in  front  of  plaintiff's  said 
lot  and  residence  and  down  a  ditch  along 
(aid  main  track;  but  in  the  construction  of 


said  side  track  said  ditch  was  filled  up  and 
no  other  outlet  provided  for  the  said  surface 
water,  and  as  a  consequence  thereof  the 
waters  from  ordinary  rainfalls  were  held 
back,  dammed  up,  and  Impounded  upon  plain- 
tiff's said  lot,  from  one  to  several  inches  deep, 
and  for  days  at  a  time,  or  until  It  was  taken 
up  by  evaporatl(Hi ;  that  said  acts  of  defend- 
ant were  without  warrant  of  law,  oppressive, 
ruthless,  and  unjust  to  plaintiff,  and  done 
with  a  total  disregard  of  plaintiff's  rights, 
and  was  a  taking  of,  or  damaging  plaintiff's 
private  property  for  public  use  without  ade- 
quate compensation,  and  was  and  is  in  viola- 
tion of  section  17,  art  1,  i^  the  state  Con- 
stitution, and  has  depreciated  the  market 
value  of  plaintiff's  said  property  at  least  50 
per  cent,  of  its  said  value,  to  plaintiff's  dam- 
age, $500. 

Plaintiff  farther  alleged  that  after  the 
construction  of  said  track  defendant  used  the 
same  upon  which  to  park  cars  and  locomo- 
tives, and  often,  at  night,  it  would  park  or 
bed  live  oil  bumihg  looomottves,  as  many  as 
two  or  three  at  a  time,  Immediately  opposite 
plaintiff's  said  residence  and  in  close  prox- 
imity thereto,  and  allow  them  to  stand  there 
all,  or  a  greater  part,  of  the  night;  that  said 
locomotives  used  crude  i>etroleum  for  fuel, 
and  in  order  to  supply  it  to  the  furnace  used 
fans,  or  blowers,  with  which  to  feed  the 
flames;  that  said  blowers  made  loud,  dis- 
agreeable, and  uncanny  noises,  and  the  burn- 
ing oil  emits  noxious  and  disagreeable  odors, 
and  the  locomotives  vibrate  violently  when 
being  fired  or  steamed  up,  causing  plalntUTs 
said  house  to  vibrate  to  the  extent  of  causing 
his  window  panes  to  faU  out  of  the  frames 
and  break  to  pieces;  that  such  combination 
of  drcuntstances  annoyed  and  harassed 
plaintiff  and  his  family,  disturbed  their  slum- 
bers at  night,  and  rendered,  and  does  render, 
said  bouse  undesirable  as  a  home,  and  oper- 
ates to  plaintiff's  further  damage  In  the  sum 
of  $500. 

Defendant  answers  by  general  demurrer 
and  by  special  exception  to  the  cause  of  ac- 
tion set  up  by  plaintiffs  amended  petition, 
and  says:  First,  it  is  a  new  and  dlfferei^t 
cause  of  action  from  that  alleged  in  plaln- 
tUTs original  petition,  and  that  It  is  i^howu 
upon  the  face  of  the. amended  petition  thai 
the  cause  of  action  therein  alleged  was  one 
in  which  recovery  was  sought  against  the 
railway  company  and  Frank  Andrews,  re- 
ceiver, for  permanent  damages  alleged  to  have 
been  done  to  his  property  by  the  acts  of  both 
of  said  parties,  whUe  the  amended  petition 
seeks  to  recover  only  against  the  raUway 
company  on  account  of  damages  for  deprecia- 
tion in  value  of  his  said  property  by  reason 
of  the  construction  of  improvements  said  to 
have  been  made  by  the  raUway  company  in 
September,  1912;  and,  second,  that  it  is 
shown  upon  the  face  of  the  amended  petition 
that  the  cause  of  action  therein  alleged  Is 
barred  by  the  statute  of  limitation  of  two 
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years,  In  that  It  Is  alleged  tbat  said  cause  of 
action  occurred  In  September,  1812,  and  Is 
asserted  for  the  first  time  by  the  amended  pe- 
ttUon  filed  June  19,  1916. 

Defendant  further  answers  by  general 
denial  and  by  special  i^ea  as  follows: 

"This  defendant  further  represents  to  the  court 
tbat  on  or  about  the  5th  day  of  January,  A.  D. 
1913,  the  St.  Louis,  Brownsville  &  Mexico  Rail- 
way Company  was  placed  in  the  hands  of  a  re- 
ceiver, and  was  operated  by  said  receiver  until 
a  very  recent  date,  and  this  defendant  is  not  re- 
sponsible for  any  of  the  acts,  either  of  omission 
or  commission,  of  the  said  receiver,  in  the  oper- 
ation of  said  railway  system,  and  this  defendant 
here  now  pleads  such  fact  in  bar  of  the  plain- 
tifFs  right  to  recover  herein  for  any  injury  ac- 
cruing to  plaintiff  after  the  6th  day  of  July, 
1913. 

"This  defendant  further  represents  to  the 
court  that  the  cause  of  action  set  up  by  the 
plaintiff  accrued  more  than  two  years  before  the 
filing  of  this  suit,  and  before  the  filing  of  plain- 
tiff's first  amended  original  petition,  and  is 
therefore  barred  by  the  statutes  of  limitation  of 
the  state  of  Texas,  which  this  defendant  here 
now  pleads  in  bar  of  the  plaintiff's  right  to  re- 
cover herein." 

The  case  was  tried  with  a  Jary  who,  In 
answer  to  special  Issues  submitted  to  them, 
found  that  the  market  value  of  plaintiff's 
property  was  depreciated  In  the  sum  of  ?400 
by  reason  of  the  construction  of  a  side  track 
near  said  property  by  defendant  In  1912: 
they  also  found  that  the  defendant  railway 
company,  after  It  constructed  said  side  track 
In  September,  1912,  and  before  July  6,  1913, 
the  date  of  the  appointment  of  Frank  An- 
drews as  receiver  of  Its  properties,  did  park 
and  leave  standing  on  said  side  track  at 
night  in  dose  proximity  to  plaintiff's  resi- 
dence, live  oil  burning'  locomotives,  which 
rendered  plaintiff's  bouse  less  enjoyable  as 
a  home  than  it  was  Just  before  such  acts. 
They  also  found  tbat  plaintiff  had  suffered 
inconvenience  and  disturbance  by  reason  of 
the  parking  and  standing  on  said  side  track 
of  said  oil  burning  locomotives,  prior  to  Jnly 
5,  1913,  to  bis  further  damage  in  the  sum  of 
1100. 

Upon  the  findings  of  the  Jnry  the  court 
rendered  Judgment  for  plaintiff  against  de- 
fendant for  the  sum  of  $400  as  damages  for 
the  depreciated  value  of  his  property,  by  rea- 
son of  the  construction  of  the  side  track, 
and  for  the  further  sum  of  $100  as  damages 
for  the  annoyances  and  discomforts  suffered 
by  him  and  his  family,  by  reason  of  park- 
ing oil  burning  locomotives  on  said  side  track 
at  night  in  close  proximity  to  Ills  residence. 
Trova  this  Judgment  defendant  has  appealed. 

[1]  The  effect  of  assignments  2  and  3  is  to 
insist  that  it  is  shown  that  by  the  original 
petition  filed  herein  on  the  5th  day  of 
March,  1914,  plaintiff  sued  to  recover  for 
damages  alleged  to  have  resulted  to  his  resi- 
dence from  the  construction  of  a  certain  side 
track  near  said  residence  by  the  defendant 
railway  company,  and  the  Joint  use  of  the 
same  by  defendant  and  Frank  Andrews,  re- 
ceiver, and  tbat  by  the  amended  petition,  np- 
on  whidi  plaintiff  went  to  trial,  filed  herein 


on  the  19th  day  of  Jane,  1916,  more  than 
two  years  after  the  accrual  of  the  cause  of 
action  alleged  therein,  as  shown  upon  tiie 
face  thereof,  plaintiff  sues  to  recover  frmn 
defendant  only  for  damages  resulting  to  his 
residence  from  the  construction  and  use  of 
the  same  side^  trade,  by  defendant  only,  from 
September,  1912,  to  the  5th  day  of  July,  1913, 
at  which  time  Frank  Andrews  was  appointed 
receiver  of  the  properties  of  defendant;  it 
being  insisted  tliat  by  tite  amended  petition 
a  different  and  new  cause  of  action  from 
that  sued  upon  in  the  original  petition  is  set 
up,  and  that  as  it  is  shown  upon  the  fiice  of 
said  amended  petlton  that  the  cause  of  ac- 
tion therein  alleged  was  barred  by  the  Btat> 
ute  of  limitation  at  the  time  said  petition 
was  filed,  the  court  erred  in  not  sustaining 
defendant's  special  exceptions  2  and  3. 
There  is  no  merit  in  this  contention,  and  we 
therefore  overrule  the  same. 

The  construction  of  the  side  track  in  Sep- 
tember, 1912,  and  the  parking  of  locomotives 
thereon,  were  complained  of  in  the  original 
petition  filed  March  6,  1914.  The  amended 
petition,  filed  June  19, 1916,  complains  of  the 
construction  of  the  same  side  track,  and  also 
of  the  parking  of  the  said  locomotives  up  to 
the  5th  day  of  July,  1913,  the  date  of  Frank 
Andrews'  appointment  as  receiver.  The  fil- 
ing of  the  amended  petition  by  which  the 
defendant,  alone,  was  sued,  after  the  judg- 
ipent  of  the  trial  court  bad  been  reversed 
and  remanded,  so  as  to  abandon  the  suit 
against  Frank  Andrews,  receiver,  did  not  con- 
stitute the  setting  up  of  a  new  or  different 
cause  of  action  against  defendant  from  that 
alleged  in  the  original  petition,  so  as  to 
make  the  plea  of  limitation  apply  to  the 
cause  of  action  asserted  against  defendant 
by  the  amended  petition.  Texas  Midland 
Ry.  Co.  V.  Cardwell,  67  S.  W,  157;  Baker  v. 
Railway  Co.,  184  S.  W.  257;  Orange  MiU- 
Supply  Co.  V.  Goodman,  56  S.  W.  700. 

[2-4]  By  the  fourth  and  fifth  assignments 
it  is  Insisted  that  the  court  erred  in  not  sus- 
taining defendant's  third  and  fourth  spedal 
exceptions  to  that  part  of  plaintiff's  petition 
reading  as  follows: 

"That  prior  to  the  acts  of  defendant,  herein- 
after complained  of,  plaintiff  being  the  bead  of  a 
family  and  without  a  home  of  his  own,  purchas- 
ed for  the  purpose  of  improving  it  as  a  home- 
stead for  himself  and  family  lot  No.  12,  in  block 
No.  27,  of  said  city,  which  is  a  southeast  corner 
lot,  and,  being  remote  from  the  business  sec- 
tion of  said  city,  is  peculiarly  and  only  valuable 
as  a  residence  lot;  tiiat  said  lot  faces  50  feet  on 
Avenue  B  and  runs  back  along  First  street  be- 
tween parallel  lines  40  feet  to  a  20-foot  alley, 
thereby  giving  him  a  frontage  on  said  F^rst 
street  of  140  feet.  That  subsequent  to  his  said 
purchase  of  said  lot  plaintiff  did  erect  thereon 
a  dwelling  house  for  himself  and  family,  into 
which  he  removed  upon  its  completion,  and  has 
lived  therein  ever  since  said  date  with  bis  fam- 
ily, it  being  their  only  home.  •  •  •  That  on 
the  2l8t  day  of  July,  1909,  a  destructive  Gulf 
storm  demolished  plaintiffs  residence  on  said  lot 
and  shortly  thereafterwards  plaintiff,  at  great 
sacrifice,  he  being  a  man  of  limited  means,  erected 
an  unusually  nice  residence  for  people  in  his 
walk  and  station  of  life  upon  said  lot,  whidi  was 
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the  pride  of  Umgelf  and  family,  and  where  they 
hoped  to  Uve  in  peace  and  comfort  the  rest  of 
their  days;  the  eaid  honse  being  a  two-atory 
framed,  weather-boarded,  ceiled  and  papered  in- 
side, with  a  shingle  roof,  and  painted  throughout 
the  house." 

Appellant's  contention  Is  that  the  matters 
alleged  In  the  paragraphs  complained  of  are 
not  elements  from  which  the  measure  of 
damages  can  be  estimated,  and  the  effect  of 
such  allegations  Is  to  prejudice  the  Jury 
against  defendant,  and  therefore  should  have 
been  stricken  out  upon  defendant's  exception 
thereta  We  cannot  sustain  appellant's  con- 
tention. It  will  be  noted  that  plaintiff  al- 
leged that  his  premises  were  situated  In  a 
part  of  the  dty  of  the  Bay  City  remote  from 
the  business  section  of  said  dty,  and  are 
peculiarlly  and  only  valuable  as  residence 
property.  In  the  case  of  Boyer  ft  Lucas  v. 
Railway  Co.,  07  Tex.  107,  76  S.  W.  441,  Judge 
Williams,  speaking  for  the  Supreme  Court, 
said: 

"The  market  valae  of  property  includes  Its 
value  for  any  use  to  which  it  may  be  put.  If, 
by  reason  of  its  surroundings  *  •  *  or  its 
intrinsic  character,  it  is  peculiarly  adapted  to 
some  particular  use,  all  the  circumstances  whi<^ 
make  up  this  adaptability  may  be  shown,  and 
the  fact  of  such  adaptation  may  be  taken  into 
consideration  in  estimating  the  compensation." 

See  Bailway  Co.  v.  Scorlock,  97  Tex.  306, 
78  S.  W.  490. 

If,  then.  It  Is  admissible  to  prove  and  con- 
sider idl  the  matters  and  circumstances  tend- 
ing to  show  the  peculiar  adaptability  of  the 
premises  in  fixing  its  value.  It  can  hardly  be 
contended  that  such  matters  may  not  proper- 
ly be  pleaded.  While  the  language  used  in 
the  second  section  of  the  plea  complained  of 
Is  improper  and  calculated  to  appeal  to  the 
sympathy  of  the  Jury,  in  view  of  the  amount 
of  the  verdict  we  do  not  think  that  It  was  rea- 
sonably calculated  to,  or  probably  did,  cause 
the  jury  to  render  an  Improper  or  excessive 
verdict ;  therefore  we  do  not  feel  Justified  In 
reversing  the  Judgment  rendered  because  of 
such  Improper  and  profuse  allegations. 

[S]  The  court  did  not  err  In  permitting 
testimony  tending  to  prove  damages  done  to 
plaintUTs  premises,  prior  to  July  5,  1913,  by 
reason  of  the  parking  of  live  oil  burning  lo- 
comotives in  close  proximity  to  his  dwelling 
house,  and  to  prove  damages  caused  by  rea- 
sm  of  the  construction  of  the  side  track  in 
1912  near  his  residence  in  such  manner  as 
to  canae  water  to  flood  his  premises,  etc. 
Especially  in  view  of  the  fact  that  the  court 
instructed  the  Jury— 

"not  to  consider  anything,  done  by  defendant  or 
any  one  else  subsequent  to  July  5,  1913  [the 
date  upon  which  the  receiver  was  appointed], 
in  arriving;  at  their  estimate  of  the  damages, 
if  any  they  should  find." 

We  therefore  overrule  the  sixth,  seventh, 
and  eighth  assignments. 

[I]  We  think  the  trial  cotirt  properly  per- 
mitted the  plaintiff  to  testify  that  about  three 
or  four  years  before  the  alleged  damages  to 
hlg  premiaea  occurred,  he  built  his  residence 


at  a  cost  to  him  of  f  1,000.  We  discussed  this 
matter  in  an  opinion  In  this  case  on  a  former 
appeal  (183  S.  W.  830),  and  will  not  further 
discuss  the  same  here. 

[7]  We  overrule  the  eleventh  assignment. 
The  testimony  of  the  witness  Swansey  as  to 
the  market  value  of  plaintiflfs  property,  in- 
cluding his  improvements.  Just  prior  to  the 
construction  and  use  of  the  side  track  com- 
plained of,  and  its  value  after  such  construc- 
tion and  use,  was  admissible. 
[8]  The  twelfth  assignment  Is  as  follows: 
"The  court  erred  in  its  general  charge  to  the 
jury  for  the  reasons  set  forth  in  defendant's  bill 
of  exception  to  the  court's  charge  to  the  jury." 

This  assignment  is  followed  by  nine  sepa- 
rate propositions,  one  following  the  other  in 
regular  order,  each  presenting  objection  to 
different  paragraphs  of  the  court's  charge, 
and  these  several  propositions  are  followed 
by  Mie  general  statement  only,  which  con- 
tains the  several  objections  uriged  to  the  en- 
tire charge  of  the  court  before  the  same  was 
submitted  to  the  Jury. 

We  decline  to  consider  the  assignment  pre- 
sented in  this  manner,  because  it  is  multi- 
farious, and  does  not  conform  to  rules  29  and 
31  for  Courts  of  Civil  Appeals  a42  S.  W.  xli). 
There  Is  not  subjoined  to  each  of  the  propo- 
sitions a  brief  statement,  in  substance,  of 
such  proceedings,  or  parts  thereof,  contained 
in  the  record,  as  is  necessary  and  sufficient  to 
explain  and  support  the  propositions  with 
reference  to  the  pages  of  the  record,  as  is 
required  by  rule  31,  supra. 

We  shall,  however,  under  other  assign- 
ments, discuss  the  matters  presented  by  the 
seventh,  eighth,  and  ninth  propositions  under 
this  assignment. 

[I]  Assignments  13, 14, 16,  and  16  complain 
of  the  refusal  of  the  trial  court  to  submit  to 
the  Jury  appellant's  special  charges  1  and  2, 
and  its  special  Issues  Nos.  1  and  2.  We  over- 
rule these  assignments.  The  general  charge 
of  the  court  suffldently  presented  to  tilie  jury 
such  matters  embraced  'In  said  special 
charges  as  should  have  been  submitted  to 
them. 

[10, 11]  The  seventeenth  assignment  insists 
that  the  court  erred  in  permitting  counsel 
for  plaintiff,  in  his  closing  argument,  over  the 
objection  of  defendant,  to  use  the  following 
language: 

"Now,  gentlemen  of  the  jury,  what  would  you 
do  if  this  was  yonr  property  instead  of  the  prop- 
erty of  this  nigger?  You  would  have  stood  out 
there  with  a  shotgun  and  stopped  them  from 
building  that  side  track,  if  you  could  not  do  it 
otherwise,  but  this  nigger,  because  he  was  a  nig- 
ger, had  to  stand  there  like  a  sheep  and  submit 
to  It.  Some  of  you  gentlemen  live  in  town  and 
know  what  the  value  of  a  corner  lot  is,  and  know 
how  disagreeable  it  is  to  have  a  railroad  run 
by  your  house,  and  it  is  your  duty  to  see  that 
this  nigger  is  paid  for  the  damages  caused  him." 

The  argument  complained  of  was  improper 
and  should  not  have  been  made,  and  the  trial 
court  should  have  stopped  counsel  when  ap; 
pealed  to  by  plaintiff,,  and  should  tiare  in- 
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stmcted  the  Jury  not  to  consider  such  argu- 
ment In  arriving  at  their  verdict  We  do  not 
think,  however,  that  the  argument  com- 
plained of  was  reasonably  calculated  to  cause, 
or  probably  did  cause,  the  Jury  to  render  an 
Improper  verdict.  So  believing,  we  do  not 
feel  warranted  In  punishing  appellee,  by  a  re- 
versal of  the  judgment  in  his  favor,  because 
of  the  improper  argument  of  Ills  counseL 

By  the  eighteenth  and  nineteenth  assign- 
ments It  is,  in  efTect,  insisting  that  the  princi- 
pal injury  complained  of  by  plaintiff  occur- 
red by  reason  of  the  use  of  the  side  track  com- 
plained of  for  the  parking  of  live  oil  burning 
locomotives  near  bis  residence,  and  that  the 
proof  showed  that  plaintliTs  cause  of  action 
accrued  In  September,  1012 ;  that  the  proper- 
ties of  defendant  were  placed  in  the  possession 
and  under  the  control  of  the  receiver  on  the 
5th  day  of  July,  1013 ;  ttiat  a  part  of  the  dam- 
ages complained  of  occurred  subsequent  to 
the  appointment  of  said  receiver,  and  while 
such' receiver  was  operating  said  properties, 
and  therefore  the  court  erred  In  permitting  a 
recovery  against  defendant  for  such  Injuries 
as  were  caused  to  appellee's  premises  by  the 
acts  of  the  receiver.  There  is  no  merit  In  such 
contention.  Appellee  alleged  that  the  side 
track  was  constructed  In  September,  1012; 
that  by  such  construction  of  the  side  track 
and  the  use  of  the  same  for  parking  live  oil 
burning  locomotives,  near  his  residence,  from 
S^tember,  1012,  to  July  5, 1013,  his  premises 
were  depreciated  in  value  in  the  sum  of  $500. 
The  court  Instructed  the  jury: 

"That  any  damages  that  the  plaintiff  may  have 
received,  if  any,  should  be  limited  to  such  dam- 
ages only,  if  any,  as  accrued  to  the  plaintiff's 
property  by  reason  of  the  acta  complained  of 
•    •    ♦    prior  to  July  6,  1013." 

There  was  sufficient  evidence  to  support 
the  finding  that  he  suffered  the  damages  al- 
leged prior  to  July  6, 1013.  The  assignments 
are  overruled. 

By  the  twentieth  and  twenty-first  assign- 
ments it  is  insisted  that  the  court  erred  in  ren- 
dering judgment  against  defendant  *for  the 
sum  of  $100  for  Inconvenience  and  disturb- 
ance suffered  by  plaintiff  and  his  family,  in  the 
use  and  enjoyment  of  his  home,  by  reason  of 
the  construction  and  use  of  said  side  track. 
Independent  of  the  $400  adjudged  against  It 
for  the  depreciation  in  the  market  value  of 
his  premises,  because  under  the  pleading 
plaintiff  could  recover  only  for  the  depre- 
ciation in  the  market  value  of  his  premises, 
which  the  jury  found  under  proper  instruc- 
tions to  be  $400  only.  We  think  the  conten- 
tion here  made  should  be  sustained. 

[12]  Evidence  that  defendant  negligently 
constructed  its  side  track  within  a  few  feet 
of  plalntltTs  residence,  in  such  manner  as  to 
cause  tils  premises  to  be  flooded,  and  that 
live  oil  burning  locomotives  were  parked  near 
said  residence,  was  admissible  only  for  the 
purpose  of  aiding  the  jury  trying  the  case  in 


determining  what  was  the  d^reciatlon  in  the 
market  value  of  plaintiff's  premises  by  rea- 
son of  such  acts  on  the  part  of  defendant. 

[1 3, 1 4]  The  discomforts  caused  to  owners 
of  pr<®erty,  as  distinguished  from  depreda- 
tion in  property  value,  protected  by  the  Con- 
stitution, is  only  recoverable  when  resulting 
from  improper  location  or  operation  of  rail- 
way tracks,  constituting  nuisances;  and, 
there  being  no  allegation  that  defendant 
operated  its  side  track  in  such  manner  as  to 
constitute  a  nuisance,  plaintiff  should  not  be 
permitted  to  recover  for  discomforts.  Hous- 
ton, B.  &  T.  Ry.  Co.  T.  Wilson,  165  S.  W.  560, 
and  authorities  dted;  Railway  Co.  t.  Staaw, 
00  Tex.  550,  02  S.  W.  30,  6  L.  R  A.  (N.  S.) 
245,  122  Am.  St  Rep.  663;  Railway  Go.  ▼. 
Scuriock,  07  Tex.  308.  78  S.  W.  400. 

After  considering  all  of  appellant's  assign- 
ments we  have  reached  the  conclusion  that 
so  much  of  the  judgment  of  the  trial  court 
as  adjudged  to  appellee  the  sum  of  $400 
against  appellant  for  the  depredation  In 
the  value  of  appellee's  property  should  be 
affirmed,  and  that  so  much  of  such  judgment 
as  decreed  a  recovery  in  favor  of  appeUee 
against  appellant  for  the  sum  of  $100  for  the 
inconvenience  and  disturbance  suffered  by 
appellee  and  his  family  by  reason  of  the  acts 
complained  of  should  be  reversed.  Therefore 
the  judgment  of  the  trial  court  Is  reformed, 
and  Judgment  is  here  rendered  for  appeUee 
against  appellant  for  the  sum  of  $400i. 

Reformed  and  affirmed. 


PALATINE   INS.   CO..  limited,   r.   COTLB 
et  al.    (No.  7406.)  • 

(Court  of  CvU  Appeals  of  Texas.    Galveston. 

May  30,  1017.     Rehearing  Denied 

June  14,  1017.) 

1.  CoNTHACTS     €=»180— CoNSTRucTioK— Sub- 
ject-Mattkb. 

The  subject-matter  of  a  contract  most  be 
coDsidcied  in  determining  the  meaning,  scope, 
and  extent  of  its  language. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  §{  811-S45.  000-902,  005.] 

2.  contbacts  «=»174— conbtbuction— excef- 
thons. 

Exceptions  contained  in  a  contract  will  be 
presumed  to  relate  to  matters  that  not  only 
are  relevant  to  the  contract,  but  also  would  be 
embraced  within  its  terms  if  not  expressly  ex- 
cepted therefrom. 

[Eld.  Note. — For  other  cases,  see  Gontracts, 
Cent  Dig.  |  765.] 

3.  INSUBANCE    «=>423— TOBNADO   FOUCT— Id- 
ABILITY    OF   INSUBEB— DAKAQB  VBOK   WIMD- 

Dbiven  Wateb. 
Under  a  policy  insuring  against  "loss  or 
damage  by  a  tornado,  windstorm,  or  cyclone 
•  •  •  except  as  hereinafter  provided,"  and 
thereafter  providing  that  the  insurer  .should  not 
be  liable  for  a  loss  occasioned  by  tidal  waves  or 
high  water  or  for  any  ioes  caused  by  water  or 
rain  driven  by  wind,  or  unless  the  insured 
building  should  sustain  damage  to  the  roof  or 
walls  by  force  of  the  wind,  and  should  then  be 
liable  only  for  such  damage  to  the  interior  of 
the  building  or  the  insured  property  therein  as 
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might  b«  cansed  by  water  or  rain  entering 
(hrou^  openings  made  in  the  roof  or  walls  by 
the  direct  action  of  the  wind,  the  insurer  was 
not  liable  for  damage  caused  by  wind-driven 
water,  the  combined  action  of  wind  and  water 
waves,  especially  where  there  was  no  evidence 
that  wind-driven  water  damage  cither  necessa- 
rily or  invariably  attended  windstorms  in  that 
vicinity. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Cent  Dig.  i  1127.] 

Error  from  District  Court,  GalveBton 
County;   Clay  S.  Briggs,  Judge. 

Suit  by  B.  A.  Coyle  and  another  against 
the  Palatine  Insurance  Company,  Limited. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Affirmed  In  part,  and  reversed  and 
rendered  in  part. 

Williams  &  Neethe,  of  Galveston,  and 
Locke  &  Locke,  of  Dallas,  for  plalntlfr  in 
error.  Stewarts,  of  Galveston,  for  defend- 
ants In  error. 

GRAVES,  J.  A  general  statement  sf  the 
case  adopted  by  ttoth  parties  is  thus  made: 

This  suit  was  brought  by  B.  A.  Coyle  and 
J.  H.  Langbehn  against  the  Palatine  Insur- 
ance Company,  Limited,  to  recover  under  a 
tornado  policy  Issued  by  it  <m  a  two-story 
brick  veneer  tile  roof  apartment  building  at 
913-923  Boulevard  street,  dty  of  Galveston, 
for  damage  suffered  in  the  storm  of  August 
W-17,  191B.  The  company  defended  on  the 
ground  that  the  damage  claimed  resulted  in 
part  from  causes  excepted  from  the  policy, 
which  provided  that  the  company  should 
not  be  liable  for  any  loss  or  damage  occa- 
sioned directly  or  Indirectly  by  any  tidal 
wave,  high  water,  overfloWr  or  cloudburst, 
or  for  any  loss  or  damage  caused  by  water 
or  rain,  whether  driven  by  wind  or  not,  un- 
less the  building  Insured  should  first  sustain 
an  actual  damage  to  the  roof  or  walls  of  the 
same  by  the  direct  force  of  the  wind,  an'd 
that  the  company  should  then  be  liable  only 
for  such  damage  to  the  Interior  as  might  b% 
caused  by  water  or  rain  entering  through 
openings  first  made  by  the  direct  action  of 
the  wind. 

In  the  course  of  the  suit  an  agreement 
was  reached,  as  a  result  of  submission  to  a 
committee  of  contractors,  that  the  total  loss 
and  damage  to  the  Insured  property  during 
the  storm  from  aU  causes  was  14,512.43,  of 
which  the  loss  and  damage  caused  by  the  di- 
rect action  of  the  wind  Independently  of 
water  in  any  form  was  $500,  and  the  loss  or 
damage  to  the  interior  caused  by  water  or 
rain  entering  through  openings  In  the  roof 
or  walls  made  by  the  direct  action  of  the 
vrlnd  alone,  independently  of  water  in  any 
form,  was  $660;  the  remaining  damage  of 
$3,352.43  being  due  to  the  combined  action  of 
wind  and  water. 

The  company  offered  to  i>ay  the  plaintiffs 
the  two  sums  first  mentioned,  aggregating 
$1,160,  but  the  plaintiffs  refused  to  accept 
the  same,  demanding  payment  of  the  total 
damage.  The*sole  controversy  in  this  case 
19eS.W.-«6 


is  over  the  liability  for  the  remaining  dam- 
age. 

The  case  was  tried  before  the  court  with- 
out a  jury  on  agreed  facts,  and  resulted  in 
a  Judgment  for  the  plaintiffs  for  the  total 
damage  claimed,  $4,512.43,  with  interest  and 
costs  of  suit  The  defendant  thereupon 
brought  the  case  to  this  court  by  writ  of 
error  for  the  revision  of  the  Judgment. 

We  also  insert  the  material  provisions  of 
the  policy  sued  upon: 

"The  Palatine  Insurance  Company,  Limited,  of 
London,  England,  *  •  »  does  insure  B.  A.  / 
Coyle  ♦  •  *  against  all  direct  loss  or  dam-  / 
ago  by  tornado,  windstorm,  or  cyclone,  except 
as  hereinafter  provided,  to  an  amount  not  ex- 
ceeding twelve  thousand  and  "'/loo  dollars,  to 
the  following  described  property.  *  »  •  This 
policy  is  made  and  accept^]  subject  to  the  fol- 
lowing stipulations  and  conditions  printed  on  the 
back  hereof,  which  are  hereby  speciaUy  referred 
to  and  made  a  part  of  this  policy." 

On  the  back  of  the  policy  are  provisions 
as  follows : 

"This  company  shall  not  be  liable  for  any  loas 
or  damage    •    •    •    occasioned  directly  or  in-       . 
directly  by  or  through  any  fire,  explosion,  titlill 
wave,   lightning,   high   water,   overflow,   cloud- 
burst   •    •    *. 

"This  company  shall  not  be  liable  for  any  loss 
or  damage  caused  by  water  or  rain,  whether 
driven  by  wind  or  not,  unless  the  building  insur- 
ed or  containing  the  property  insured  sliall  first 
sustain  an  actual  damage  to  the  roof  or  walls 
of  same  by  the  direct  force  of  the  wind,  and 
shall  then  be  liaUe  only  for  such  damage  to  the 
interior  of  the  building  or  the  insured  property 
therein  as  may  be  caused  by  water  or  rain  en- 
tering the  building  through  openings  In  the 
roof  or  wall  made  by  the  direct  action  of  the 
wfaid." 

The  spedflc  finding  of  the  above-mentioned 
committee,  and  therefore  the  agreed  state- 
ment of  fact,  as  to  the  damage  over  which 
the  controversy   arose,   was  the   following: 

"That  the  loss  and  damage  to  the  said  baild- 
ing,  exterior  and  interior,  resulting  from  tlie 
combined  action  of  the  wind  and  water  in  what- 
ever form,  omitting  damage  to  the  interior  in- 
cluded in  the  next  preceding  item  of  this  award, 
was  $3,352.43." 

In  reference  to  this  finding  the  litigants 
made  this  agreement: 

"Committeemen  appointed  by  the  parties  to 
this  suit,  in  pursuance  of  a  written  agreement 
referred  to  in  the  preceding  paragraph,  hav- 
ing found  that  certain  loss  or  damni;e  resulted 
from  the  combined  action  of  wind  and  water,  it 
is  agreed  that  as  to  such  loss  or  damage  so 
found  by  the  committeemen  it  is  impossible  to  i^ 
determine  to  what  extent  each  was  an  element 
or  factor  with  the  other  in  causing  such  loss 
or  damage." 

Among  the  most  pertinent  provisions  con- 
cerning the  storm,  the  location  of  the  in- 
sured building,  and  general  conditions  at 
Galveston,  contained  in  the  agreed  state- 
ment of  facts,  are  the  following : 

Galveston  Island  is  a  sand  Island  in  the 
Gulf  of  Mexico  Just  off  the  coast  of  Texas, 
approximately  30  miles  long  and  with  a 
width  varying  from  1%  to  3  miles.  It  has 
no  mountains  or  liiUs,  nor  any  rivers, 
streams,  or  lakes.  It  is  substantially  flat. 
Its  course  is  from  southwest  to  northeast 
jparallel  with  the  southeast  coast  of  the  state. 
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The  dty  of  Galveston  is  on  the  eastern  or 
northeastern  end  of  the  Island  and  extends 
•westwardly  or  sonthwestwardly  from  such 
end  a  distance  of  approximately  4  miles.  To 
the  northeast  of  Galveston  Is  Bolivar  Peinln- 
sular,  a  sand  spit  about  20  miles  In  length 
and  varying  In  width  from  one-fourth  of  a 
mile  to  about  3  mUes.  Inside  of  Galveston 
Island  and  Bolivar  Peninsular  Is  Galveston 
Bay,  a  shallow  body  of  water  with  an  area 
of  nearly  500  square  miles. 

In  the  Gulf  of  Mexico  In  the  vldnlty  of  the 
West  India  Islands  tropical  storms  have  de- 
veloped regularly  and  frequently  for  a  century 
or  more.  These  storms  are  commonly  known 
as  West  Indian  hurricanes  and  are  attended 
by  high  winds,  high  water,  and  high  waves. 

In  September,  1900,  such  a  hurricane  of 
great  violence  visited  the  city  of  Galveston. 
During  the  storm  the  whole  Island  was  in- 
undated with  water  to  a  depth  on  Broadway 
varying  from  5  feet  to  10  feet.  All  houses 
located  within  a  distance  of  4  to  6  blocks 
from  the  Gulf  were  destroyed. 

SV>Uowing  the  storm  of  1000  a  concrete  sea 
wall  about  16  feet  6  Inches  thick  at  the  base 
and  6  feet  6  inches  thick  at  the  top  and  of  a 
height  of  17  feet  above  mean  low  tide  was 
constructed  from  a  point  commencing  at  the 
northeast  end  of  the  Island,  being  the  point 
from  which  the  south  jetty  projected,  and 
continuing  across  the  east  or  northeast  end 
of  the  l&land  to  the  Gulf  front  and  south- 
weetwardly  along  the  Gulf  front  a  distance 
of  about  2^  mUes.  Thereupon  the  general 
ground  level  of  the  island  within  the  city 
limits  south  of  Broadway  avenue  and  be- 
tween it  and  the  sea  wall  was  raised  by  bring- 
ing In  from  the  Gulf  and  depositing  fine  sand 
thereon. 

The  property  in  qnestlon  is  shown  to  have 
had  an  elevation  of  10  feet  above  mean  low 
tide  after  the  grade  raising  had  been  com- 
pleted. The  building  on  account  of  which  the 
claim  is  made  for  loss  or  damage  wa&  built 
after  the  grade  raising  had  been  completed 
and  on  the  filled  ground,  and  its  foundation 
did  not  extend  below  the  fill. 

Another  severe  storm  visited  Galveston  in 
1909,  but  did  comparatively  little  damage. 
However,  following  it,  the  level  ground  over 
a  strip  about  250  to  300  feet  wide  and  Just 
inside  of  the  sea  wall  was  slightly  raised  so 
that  for  a  dl&tance  of  200  feet  from  the  sea 
wall  the  water  would  drain  toward  the  Gulf. 
After  this  had  been  done,  no  change  in  con- 
ditions occurred  nntil  the  storm  of  August 
16-17,  1915. 

On  August  16-17,  1915,  the  city  of  Gal- 
veston was  visited  by  another  severe  storm, 
attended,  as  before,  by  high  wind,  high 
water,  and  high  waves.  Compared  with  the 
storm  of  September  8,  1900,  the  pressure  was 
not  quite  so  low,  and  probably  the  wind  was 
not  quite  so  high,  but  the  duration  was  near- 
ly three  times  as  great,  and,  from  the  best 
Informatif^n  obtainable,  the  tide  waa  some- 


what higher.  The  wind  became  of  recogniz- 
able characteristic  puffs  of  the  hurricane  in 
the  forenoon  of  August  15th,  almost  two  days 
before  the  storm  reached  its  worst,  and  the 
Gulf  waters  became  rough  as  the  wind  In- 
creased and  drove  them,  against  the  sea  wall. 
A  large  part  of  the  property  damage  in  this 
storm  resulted,  not  from  the  direct  force  of 
the  wind,  but  from  the  hl^  tide  which  flood- 
ed the  business  district  to  a  depth  of  from 
5  to  6  feet  and  damaged  stocks  of  goods  in 
both  the  wholesale  and  retail  districts.  Great 
property  loss  was  occasioned  by  wastiing  of 
sand  from  under  buildings,  causing  their 
overturning  or  .collapse.  In  this  way  approxi- 
mately 200  residences  were  undermined  and 
more  or  less  seriously  damaged.  At  its  high- 
est the  water  in  the  retail  bosiness  district 
was  approximately  5  feet  above  the  street 
level;  the  streets  being  about  6JS  feet  above 
mean  low  tide. 

W)lth  the  case  thus  made,  we  are  again 
called  upon  to  construe  identically  the  same 
form  of  Insurance  policy  recently  passed  up- 
on by  this  court  in  the  case  of  Palatine  In- 
surance Co.,  Limited,  of  London.  England,  v. 

Steve  Petrovich,  197  S.  W. ,  opinion  filed 

March  26,  1917.  The  cases  are  in  all  essen- 
tial respects  alike,  except  in  the  foUowlne 
particulars:  In  the  Petrovidi  Case  the  suit 
was  not  for  any  damage  to  the  Interior  of 
the  insured  building,  but  for  Its  total  loss, 
the  last  aboveniuoted  provision  in  the  pollcy 
belng  accordingly  inapplicable,  and  the  court 
found  as  a  fact  that  the  entire  loss  was  the 
direct  result  of  the  wind  and  was  not  due  di- 
rectly or  Indirectly  to  hij^  water;  while  in 
the  present  case  part  of  the  damage  was  to 
the  interior  of  the  building,  whidi  made  this 
last-quoted  provision  in  the  policy  directly 
applicable,  and  in  the  agreed  statement  of 
facts,  as  above  recited,  it  was  admitted  that 
the  $3,352.43  of  the  total  damage  was  caused 
by  the  combined  action  of  the  wind  and  wa-  ' 
ter.  But  the  legal  qnestlm  upon  the  oon- 
stmction  of  the  policy  Is  precisely  the  same 
in  both  cases,  and  that,  under  the  admitted 
facts  here,  Is  the  only  one  presented  by  this 
appeal.  Advised  of  its  special  importance, 
and  much  aided  by  the  very  able  briefs  and 
arguments  submitted  by  both  parties,  we  have  ' 
for  the  second  time  given  tills  qaeatlon  care- 
ful consideration,  but  find  ourselves  unable  to  i 
change  the  view  expressed  in  the  Petrovich 
Case.  In  the  course  of  that  opinion  it  was  i 
said: 

"We  think  that  the  policy  by  its  terms  was  | 
easentiaUy  and  plainly  a  wind-damage  policy. . 
In  making  the  contract  with  the  insured  th«re-  . 
in  contained  it  was  very  evidently  intended  by  j 
the  insurance  company  not  to  insure  him  against 
the  very  kind  of  a  loss  he  here  sustained ;  that  I 
is,  one  caused  either  directly  or  indirectly  by  J 
wator.  . 

"Without  refining  upon  the  degree  of  causa- 
tion by   the  highwater  necessary,   we  think  it   ' 
is  sufficient  to  say  that,  to  our  minds,  it  is  quit«  , 
clear  that  the  water  was  at  least  a  proxiinate 
cause  of  the  loss  suffered,  and  that  is  enou^b.  ' 
under  our  interpretation  of  the  oontrmct  of  ia- 
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suranoe  as  made,  to  bribg  it  within  the  eacep- 
tioDs.  The  obligatioii,  as  undertaken  by  the 
'  iaaorance  company,  was  not  a  divisible  one^  un- 
der which  it  might  be  held  liable  for  any  part 
of  the  loss  or  damage  ahown  to  have  been  proz- 
imatdjr  caused  by  or  through  the  high  water, 
•IthoDgh  the  other  part  was  due  to  the  direct 
action  of  the  wind  alone.  If  such  had  been  the 
legal  effect  of  the  contract,  it  would  have  been 
necessary  for  the  court  apd  jury  to  distinguish' 
between  these  two  recoverable  elementa  of  dam- 
age, and,  however  difficult  it  may  have  proven, 
to  both  find  and  apportion  to  each  its  proper  and 
proportionate  amount  of  the  actual  loss.  Warm- 
caatle  v.  Scottish  U.  &  N.  Ins.  Co.  [201  Pa.  302] 
50  AtL  941.  But  the  contract  here  does  not 
so  read.  It  is  an  insurance  against  wind  alone, 
and  not  against  loss  occasioned  partly  by  wind 
and  partly  by  high  water.  The  physical  condi- 
tions surrounding  the  prc^rty  at  the  time, 
which  both  parties  must  be  held  to  have  had  in 
contemplation  in  making  the  contract,  leave 
no  doabt  of  their  intention  to  except  from  the 
policy  juart  such  a  loss  as  the  present  one. 

"Galveston  Island,  on  which  the  insured  build- 
ing stood,  has  no  lakes,  streams,  or  rivulets. 
The  building  itself  was  on  dry  land  several  feet 
above  the  sea  level,  and  entirely  secure,  save  In 
extraordinary  winds,  from  water  damage.  The 
exceptions  in  this  wind  damage  policy  could 
have  had  reference  only  to  the  water  damage 
occurring  during,  or  as  a  result  of,  such  ex- 
traordinary winds." 

And  the  following  authorltlea  were  dted: 
National  Fire  Ins.  Co.  v.  CrutchfleM,  160 
Ky.  802,  170  S.  W.  187,  L.  R.  A.  1915B, 
lOW;  Hartford  Fire  Ins.  Co.  v.  Nelson, 
04  Kan.  115,  67  Pac.  440;  WarmcasUe  v. 
Scottish  rr.  &  N.  Ins.  Co.,  201  Pa.  302,  60 
AH.  941;  Maryland  Casualty  Co.  v.  Finch, 
147  Fed.  388,  77  C.  C.  A.  666,  8  L.  B.  A.  (N.  S.) 
306 ;  Stover  v.  Insurance  Oo.,  3  Phila.  (Pa.) 
38;  Beakes  ▼.  Insurance  Co.,  143  N.  T.  402, 
38  N.  E.  453,  26  L.  B.  A  267;  Holmes  r.  In- 
snrance  Co.,  9S  Fed.  240,  39  C.  C.  A.  45,  47 
Lu  R.  A.306. 

Indeed,  the  subject-matter  of  the  policy  Is 
solely  and  exclusively  "direct  loss  or  dam- 
age by  tornado,  windstorm,  or  cyclone.'*  In- 
demnity for  such  loss  or  damage  Is  the  only 
promise  contained  In  the  policy,  and  such 
promise  Is  expressly  qualified  by  the  phrase 
"except  as  hereinafter  provided."  This 
qualification  embraces  several  exceptions,  In- 
clndlng  those  relating  to  'damage  by  water. 

It  being  submitted  that  the  damage  here 
involved  was  caused  by  combined  action  of 
wind  and  water,  and  that  It  Is  impossible 
to  determine  to  what  extent  each  was  an 
element  or  factor  with  the  other  In  producing 
It,  the  water  was  therefore  one  of  Its  essen- 
tial and  Inseparable  causes. 

[1]  It  Is  an  elementary  rule  of  Interpreta- 
tion that  the  subject-matter  of  a  contract 
must  be  considered  In  determining  the  mean- 
ing, scope,  and  extent  of  any  of  its  words 
or  prorlslons.  Jones  on  Construction  of  Con- 
tracts, par.  220;  Beal,  Cardinal  Rules  of  In- 
terpretation, p.  71;  Black  on  Interphetatlon 
of  Laws,  par.  62,  p.  171;  Maxwell,  Interpre- 
tation of  Statutes  (6th  Ed.)  p.  85  et  seq. 

[2]  It  Is  presumed  that  exceptions  contain- 
ed in  a  contract  relate  to  matters  that  not  only 
are  xeterant  to  tbe  contract,  but  also  would 


be  embraced  within  its  terms.  If  not  express- 
ly excepted  therefrom.  Black  on  Interpret 
tatlon  of  Lews,  par.  130,  pi  482 ;  Endllch  on 
Interpretation  of  Statutes,  pars.  184-186. 

Ai^lylng  these  elementary  rules  to  the  pol- 
icy In  suit,  it  seems  plain  that  the  exoep- 
tl<m8  w<ere  Inserted  to  make  sure  that  the 
company's  promise  of  Indemnity  did  not  ex- 
tend to  certain  loss  or  damage  which  might 
be  held  attributable  to  the  wind,  and  whldi 
therefore,  but  for  such  exceptions,  might  be 
held  to  be  covered  by  such  promise.  Tbe  ex- 
ceptions are  unmeaning  and  useless,  If  In- 
serted to  protect  the  company  from  liability 
for  damage  by  water  occurring  Independent- 
ly of  wind,  because,  as  we  think,  the  policy 
does  not  purport  to  cover  anything  but  dam- 
age from  wind.  If  the  words  "except  as 
hereinafter  provided"  are  applied  to  this 
subject-matter  with  regard  to  which  they  are 
used,  and  are  given  any  effect  at  all,  they 
can  mean  nothing  else,  it  seems  to  ns,  than 
that  the  Insurance  company  does  not  assume 
the  risk  of  snch  "loss  or  damage  by  tornado, 
windstorm,'  or  cyclone"  as  Is  thereinafter 
In  those  excepted  provisions  spedfl^. 

The  proper  rule  of  construction  of  tUs 
kind  of  insurance  contract,  we  think.  Is  suc- 
cinctly stated  in  Lnckett-Wake  Tobacco  Co. 
V.  Globe  &  Rutgers  Fire  Ins.  Co.  (a  C.)  171 
Fed.  147,  as  follows: 

"The  only  loss  insured  against  or  which  is 
covered  by  the  policies  is  'loss  bjr  fire,'  and  wo 
do  not  doubt  that  the  exception  in  tbe  policies 
of  loss  caused  directly  or  indirectly  by  'riot'  must 
include  those  from  fire  which  are  the  work  of 
riot^^.  The  excepting  clause  necessarily  relates 
back  to  a  'loss  by  fire,'  as  that  phrase  is  pre- 
viously used  in  the  policy;  otherwise  the  except- 
ing clause  is  meaningless  as  referring  to  a  loss 
not  covered  by  the  insurance.  When  we  lay 
out  of  view  all  the  intervening  and  inapplicable 
clauses  in  the  policy,  and  endeavor  to  bring  into 
juxtaposition  tnose  clauses  which  bear  upon  the 
question  now  involved,  we  think  the  only  fair 
and  sensible  construction  of  the  contracts  is 
that  the  policies  insured  the  plaintiff  against 
direct  loss  by  fire  except  as  further  therein  pro- 
vided, to  the  effect  that  the  defendant  shall  not 
be  liable  for  any  loss  caused  directly  or  indi- 
rectly by  riot.  If  the  loss  was  not  by  fire,  it 
was  not  insured  against  at  all,  and  the  except- 
ing clause  was  useless.  If  the  loss  was  by 
fire,  it  was  insured  against,  unless  the  fire  bring- 
ing about  the  loss  was  caused  directly  or  indi- 
rectly by  riot.  If  the  latter,  the  loss  comes  with- 
in the  excepting  clause;  but  in  the  former  the 
loss  was  not  insured  against  at  all,  so  that  in 
ather  event  the  defense  is  good.  'Pbat  this  is 
the  fair  and  natural  interpretation  of  the  lan- 
guage of  the  parties  in  the  contract  sued  on  we 
do  not  doubt,  and  we  think  these  conclusions 
are  supported  by  the  decisions  in  Insurance  Co. 
V.  Boon,  96  U.  S.  117_[24  L.  Ed.  395]:  Insur- 
ance Co.  V.  Tweed,  7  Wall.  44  [19  L.  Bd.  6g; 
and  Montgomery  v.  firemen's  Ins.  Co.,  16  B. 
Mon.  (Ky.)  442.'^' 

To  the  same  general  effect  are  the  follow- 
ing cases:  Spring  Garden  Ins.  Co.  v.  Im- 
perial Tobacco  Co.,  132  Ky.  7,  116  S.  W. 
234,  20  h.  R.  A.  (N.  S.)  277,  136  Am.  St.  Rep. 
164 ;  Ins.  Co.  v.  Express  Co.,  95  U.  8.  227, 
24  L.  Ed.  428;  United  Life,  Fire  &  Marine 
Ins.  Co.  V.  Foote,  22  Ohio  St.  340,  10  Am. 
Rep.  735;  Montgomery  v.  Insurance  Co.,  65 
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Ky.  <ld  B.  Mon.)  427;  St  Jobn  v.  Insurance 
Co.,  11  N.  Y.  516;  Nellson  t.  Com.  Mut  Ina. 
Co.,  8  I>uer  (N.  Y.)  456;  Michigan  Fire  & 
Marine  Ins.  Co.  v.  Whltelaw,  25  Ohio  Clr.  Ct 
R.  197;  Webb  t.  Xtna.  Protection  &  Ins. 
Cos..  14  Mo.  a. 

[3]  Turning  now  from  the  terms  of  the 
contract  as  in  themselves  indicating  the  in- 
tent of  its  makers,  to  the  stated  physical 
conditions  famishing  the  setting  for  its  op- 
eration, it  is  apparent  that  no  probability 

J  even  of  any  damage  by  water,  except  in  ex- 
traordinary winds,  could  have  been  in  mind 
and  intended  to  be  insured  against,  because 
the  only  water  there  from  which  damage 
might  be  anticipated  was  in  the  Gulf  and  bay , 
but  the  sea  wall  and  grade  raising  had  lifted 
thl.s  building  high  above  the  ordinary  varia- 
tion of  the  tides,  and  had  rendered  it  entire- 
ly secure  so  far  as  any  danger  from  this  only 
water  present  was  concerned,  except  during 
these  periodic  visitations  by  cyclone  winds; 
hence,  with  the  history  of  the  great  storm  of 
1900,  and  its  fearful  toll  of  thousands  of 
lives  from  drowning  In  the  high  waters,  as 
likewise  that  of  the  lesser  storm  of  1909,  in 
mind,  we  think  the  natural  and  plain  mean- 
ing of  the  language  here  used  is  that  the 
risk  from  wind  was  sussumed,  but  not  that 
from  water.  In  view  of  the  almost  certain 
recurrence  in  the  future  of  like  effects  from 
similar  storms  to  these  it  well  knew  about, 
the  assumption  seems  reasonable  tiiat  this 

•  insurance  company  was  unwilling  in  the 
kind  of  policy  issued,  its  "tornado"  policy, 
for  the  premium  charged,  to  carry  any  other 
risk  than  that  from  wind.  That  it  had  the 
right  to  so  restrict  Its  liability,  if  such  was 
In  fact  the  purpose,  goes  without  saying. 
Upon  this  point  the  court  In  Spring  Garden 
Ins.  Co.  V.  Imperial  Tobacco  Co.,  132  Ky.  7, 
116  S.  W.  234,  20  L.  B.  A.  (N.  S.)  277,  136 
Am.  St.  Bep.  164,  supra,  say : 

"Unless  it  wag  intended  by  the  contracts  of 
insurance  to  relieve  the  companies  from  liabili^ 
for  fire  caused  by  riot,  the  words  'except  as  here- 
inafter provided'  are  absolutely  meaningless. 
The  compcuiies  had  the  unquestioned  right  to 
insert  as  man^  reasonable  provisions  in  the 
policies  exempting  them  from  liability  as  they 
thought  proper  or  necessary.  We  know  of  no 
rule  of  law  that  denies  to  insurance  compa- 
nies this  privilege.  They  may  limit  the  amount 
of  insurance  they  will  offer,  may  limit  tJ^e  spe- 
cies of  property  they  will  insure,  may  provide 
reasonable  conditions  that  the  insured  must 
observe,  as  well  as  conditions  that  will  in  cer- 
tain states  of  case  operate  as  a  forfeiture  of  the 
policies  or  waiver  of  the  right  of  the  insured 
to  recover  upon  them,  and  may  protect  them- 
selves from  loss  resulting  from  causes  that  they 
do  not  desire  to  offer  indemnity  against.  Why, 
then,  should  these  words  by  which  the  compa- 
nies undertook  to  limit  their  liability  be  strick- 
en from  the  policies  or  ignored  in  their  construc- 
tion? They  are  not  obnoxious  to  any  principle 
of  law  or  public  policy.  They  are  not  surplus- 
age. Hiey  are  not  in  conflict  with  any  other 
provisions  in  or  words  of  the  policies.  Tbey 
may  be  read  harmoniously  in  connection  with 
the  other  and  subsequent  clauses,  and,  when 
so  read,  become  a  material  intelligent  part  of 
the  contracts.  They  were  inserted  for  a  pur- 
pose, intended  to  have  a  meaning,  are  not  of 


doubtful  or  uncertain  import,  and,  when  ttdr- 
ly  and  reasonably  applied,  they  exempt  the  c(Mn- 
panics  for  loss  by  fire  when  the  fire  is  caused      , 
by  riot"  I 

But  the  opposing  view  to  these  conclusloiis     ' 
is  thus  stated  by  defendant  in  error: 

"The  hnrricane,  in  consequence  of  which  the      ! 
water  was  blown  over  the  sea  wall  and  upon 
Galveston   Island,   must  be  considered   as   the 
predominant,   the   efficient,   the  proximate,   the      | 
responsible  cause  of  the  damage  done  to  the 
building,  the  cause  which  set  the  water  in  mo- 
tion and  gave  to  it  its  efficiency  for  harm  at 
the   time   of  the   disaster;    and   the  excepting 
clauses    are   repugnant   to   the   main   insuring 
clause  of  the  policy,  which  is  against  'loss  or 
damaxe  by  tornado,  windstorm,  or  cyclone,'  un- 
der the  conditions  shown  by  the  agreement  to      i 
have  edstcd  for  many  years  on  Galveston  Is- 
land." 

His  argument  presented  with  mach  ear- 
nestness and  great  ability,  is  that  under  the 
rule  requiring  construction  of  Inconsistent  or 
ambiguous  policies  most  favorably  for  the 
assured,  the  loss  here  suffered  was  necessa- 
rily covered  by  the  terms  of  tha  policy,  be- 
cause high  water  and  wind-driven  water 
damage  was,  within  the  knowledge  of  the 
insurer  who  framed  the  insuring  danse  and 
the  exception,  an  invariable  incident  of  tor^ 
nado  and  hurricane  damage  on  Galveston  Is- 
land; that  since  each  hurricane  occurring 
at  Galveston  has  been  attended  with  su<± 
water  damage,  insurance  against  tornado  and 
hurricane  damage  must,  In  order  to  give  any 
effect  to  the  policy,  Include  liability  for  the 
natural  Incidental  damage  which  uniformly 
attended  tlie  hurricane. 

In  support  of  these  positions  the  following 
authorities,  among  others,  are  dted:  Hie  O. 
R.  Booth,  171  U.  S.  460,  19  Sup.  Ct.  9.  43  L. 
Ed.  234 ;  Insurance  Co.  v.  Tweed,  7  Wall.  44- 
53,  19  Ii.  Ed.  65;  Insurance  Co.  v.  Boon, 
95  U.  S.  131,  24  Ii.  Ed.  395;,  Insurance  Co. 
V.  Norwich  &  N.  Y.  Trans.  Co.,  12  WaU.  194, 
20  Iv.  Ed.  378;  Insurance  Co.  ▼.  Charleston 
Bridge  Co.,  65  Fed.  630, 13  C.  C.  A.  68 ;  Spens- 
ley  V.  Lancashire  Ins.  Co..  64  Wis.  433,  11  N. 
W.  902 ;  Bills  v.  Insurance  Co.,  87  Tex.  551, 
29  S.  W.  1063,  29  Ii.  B.  A.  706,  47  Am.  St 
Rep.  121 ;  Brown  v.  Insurance  Co.,  89  Tex. 
590,  35  S.  W.  1060;  Harper  v.  Insurance  Co., 
22  N.  Y.  441 ;  Pindar  v.  Insurance  CO.,  36  N. 
Y.  648,  93  Am.  Dec.  544;  Whitmarsh  v.  Con- 
way Fire  Ins.  Co.,  16  Gray  (Mass.)  259.  77 
Am.  Dec.  414;  Insurance  Co.  v.  Updegraff, 
43  Pa.  350;  Goddard  v.  Insurance  Co.,  67 
Tex.  69,  1  S.  W.  900,  60  Am.  Bep.  1. 

While  much  impressed  with  the  force  of 
this  contention,  we  think  It  assumes  more 
than  the  evidence  shows.  There  Is  no  such 
proof  In  this  record  as  that  such  wind- 
driven  water  damage  as  occurred  here  either 
necessarily  or  invariaUy  attended  these 
windstorms;  on  the  contrary,  the  exact 
proof  was: 

"These  storms  are  commonly  known  as  West 
India  hurricanes,  and  are  attended  by  high 
winds,  high  water,  and  high  waves." 

This  is  far  from  saying,  as  this  argument 
under  review  does,  that  wind-drlren  water 
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damage  uniformly  attended  these  hurricanes 
IS  a  natural  incident  thereof ;  and  right  here 
Is  precisely  where  we  think  the  vice  In  the 
whole  argument  lies,  and  wherein  is  found 
the  key  to  differentiation  between  the  author- 
ities invoked  to  sustain  It  and  those  we  have 
dted  In  sui^port  of  our  own  conclusions.  If 
the  facts  are  as  stated,  merely  that  "these 
hurricanes  are  attended  by  high  winds,  high 
water,  and  high  waves,"  and  the  portles  by 
plain  and  direct  agreement  have  excepted  out 
of  their  contract  all  damage  caused  or  occa- 
sioned directly  or  Indirectly  by  the  water 
and  the  waves.  In  the  face  of  agreed  evidence 
that  the  damage  sustained  resulted  frbm  the 
combined  action  of  wind  and  water,  why  go 
further  hunting  for  the  predominant,  effi- 
cient, proximate,  and  responsible  cause  of 
such  a  loss?  If  the  evidence  had  shown  that 
such  a  hurricane  could  not  possibly  occur 
wlthont  such  actual  water  damage  as  here 
resulted  as  its  natural  and  necessary  Inci- 
dent, then  the  Interpretation  placed  upon  this 
policy  by  defendant  in  error  might  be  the 
proper  one,  and  his  cited  authorities  might 
apply ;  but  in  the  utter  absence  of  such  proof, 
or  of  the  possibility  of  making  it,  and  in  the 
face  of  what  seems  to  us  a  plain  agreement 
to  the  contrary,  not  only  as  to  the  physical 
facts,  but  also  as  to  the  meanhig  of  the  pol- 
icy, we  are  unable  to  yield  to  his  view. 

It  follows  that.  In  our  opinion,  the  insur- 
ance company  was  not  liable  for  that  part  of 
•  the  damage  caused  by  the  combined  action  of 
the  wind  and  water.  The  facts  having  been 
fully  devel<n)ed,  it  becomes  our  duty  to  here 
render  such  Judgment  as  should  have  been 
rendered  In  the  court  below.  Accordingly  so 
much  of  the  trial  court's  Judgment  as  r^re- 
sents  the  aggregate  of  the  above-mentioned 
Items  of  $500  for  damage  caused  by  the 
wind  alone,  and  of  $660  for  damage  to  the  in- 
terior, caused  by  water  or  rain  entering 
through  openings  first  made  by  the  wind,  to 
wit,  the  sum  of  $1,160,  with  interest,  will  be 
affirmed;  while  so  much  of  that  Judgment  as 
represents  the  loss  or  damage  shown  to  have 
resulted  from  the  combined  action  of  wind 
and  water,  that  Is,  the  sum  of  $3,352.4.3,  will 
be  reversed,  and  rendered  In  favor  of  plain- 
tiff in  error. 

Affirmed  In  part  Reversed  and  rendered 
In  part. 


»fcCTJI/LOH  V.  BETNOI^DS  MORTGAGE  CO. 
(No.  8460.) 

(Coart  of  Civil  Appeals  of  Texaa    Ft.  Worth. 
June  2,  1917.) 

1.  Tbiai,  «=9213— iNSTRtroTiONS— Hbqtjests. 

Requested  instraction,  calling  for  finrliDg 
whether  the  contract  was  breached,  calls  for  an- 
swer to  a  question  of  law,  rather  than  of  fact; 
many  and  various  breaches  being  alleged. 

fBd.  Note.— For  other  cases,  see  Trial,  Cent 
PifT.  i  480.] 


2.  Tbiai,  «s»l9l(l)— InanraonoRB— BaQCTsra 
— Assuming  Facts. 

A  requested  instruction,  assuming  as  a  fact 
a  thing  in  issue  under  the  pleadings  and  evi- 
dence, 18  bad. 

[Ed.  Note.— For  other  ^asea,  see  Trial,  Cmt. 
Dig.  a  420,  421,  436.] 

3.  CoNTSACTB   4=9322(3)— EviDKircB—BBSAOH. 

Evidence,  In  action  (or  breadi  ot  contract 
to  furnish  money  to  be  loaned,  that  at  the  time 
and  place  demand  for  loans  was  "keen"  does  not 
show  that  plaintiff  could  have  loaned  the  money 
on  the  oooditions  as  to  nature  of  security  requir- 
ed  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1534.] 

4.  Trial   €=>255(1)  —  Instbuotions  — Nbces- 
BiTV  FOB  Requests. 

Mere  failure  of  instruction  to  define  a  par- 
ty's duties  requires  a  request  for  an  instruction 
covering  the  omission. 

[Ed.  Note.— For  other  cases,  sec  Trial,  Cent. 
Dig.  H  627-620.] 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;  Thomas  L.  Blanton,  Judge. 

Action  by  G.  T.  McCulloh  against  the 
Reynolds  Mortgage  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

J.  W.  Moffett  and  Eugene  De  Bogory,  both 
of  Abilene,  for  appellant  J.  M.  Wagstaff, 
of  Abll^ie,  and  Samuels  &  Brown,  of  Ft 
Worth,  for  appellee. 

OONNBR,  C.  J.  AppeUant  instituted  this 
suit  against  the  appellee  for  damages  arising 
out  of  an  alleged  breach  of  a  contract  of  the 
following  tenor,  to  wit:  Appellant  alleged 
that  the  appellee  was  engaged  hi  the  business 
of  loaning  money  upon  real  estate  with  Its 
principal  office  in  Ft  Worth,  Tex. ;  that  ap- 
pellant at  the  time  of  entering  Into  the  con- 
tract was  a  resident  citizen  of  HaskeU  coun- 
ty, and  that  appellee  agreed  with  appellant 
that  if  he,  appellant,  would  move  to  the  city 
of  Abilene,  appellant  should  have  the  agency 
of  the  company  In  the  counties  of  Taylor, 
Callahan,  Nolan,  Fisher,  north  one-half  of 
Runnels  and  the  south  one-half  of  Jones  at 
an  agreed  commission  of  2  per  cent  to  be  paid 
by  appellee  upon  all  loans  secured;  that  ap- 
pellee represented  through  Its  agent  who 
entered  Into  the  contract,  0.  T.  Burns;  that 
the  appellee  company  had  about  the  sum  of 
$10,000,000  that  It  expected  to  loan  within  a 
district  composed  of  some  54  counties,  of 
which  the  territory  assigned  to  appellant 
was  a  part;  that  It  was  agreed  that  appel- 
lant should  have  his  proper  proportion  of 
said  amotint  to  loan;  and  that  his  employ- 
ment should  continue  until  the  money  was 
all  gone.  It  was  alleged  that  pursuant  to  the 
contract  appellant  had  moved  to  Abilene 
at  an  expense  specified  In  the  petition ;  that 
he  had  duly  entered  upon  the  terms  of  hia 
employment,  and  had  made  numerous  loans ; 
that  upon  loans  actually  made  by  him,  the 
appellee  had  paid  the  commissions  as  speci- 
fied in  the  contract,  but  that  on  numerous 
other  loans  specified  In  the  petition  appellee 
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bad  failed  to  promptly  Inspect  the  lands  as 
had  been  specially  agreed  upon,  whereby 
be  was  damaged;  that  numeroi;^  loans, 
spedfled  In  the  petition,  had  been  acceptcid, 
but  because  of  delay  on  appellee's  part  the 
applicants  had  later  taken  loans  out  else- 
where, by  reason  of  which  the  appellant  had 
been  damaged ;  that  In  other  Instances  the  ap- 
pellant had  delivered  to  the  appellee  applica- 
tions for  loans,  also  specified  In  the  petition, 
in  a  large'  amount  which  the  appellee  had 
failed  and  refused  to  Inspect;  that  appellee 
had  failed  to  furnish  and  deliver,  as  agreed 
upon,  blank  forms  of  applications  for  loans, 
without  which  he  was  unable  to  make  loans  as 
desired,  and  whereby  he  was  prevented  from 
making  certain  loans,  also  specified  in  the 
petition;  and  that  finally  appellee  wholly 
breached  the  contract  by  refusing  to  make 
loans,  eta  There  are  numerous  other  al- 
legations in  the  petition,  but  we  think  what 
we  have  stated  will  be  sufiBdent  for  an  un- 
derstanding of  our  disposition  of  the  case. 
The  defendant  answered  by  general  and  spe- 
cial exceptions  and  a  general  denial,  and  the 
cause  was  submitted  to  a  Jury  upon  special 
issues.  Upon  the  verdict  as  returned.  Judg- 
ment was  entered  for  appellee.  Hence  this 
appeal. 

The  court  submitted  but  two  special  la- 
sues,  the  first  of  which,  in  substance,  was 
whether  certain  loans  specified  In  the  plaln- 
tlfTs  petition,  and  which  the  plaintifl  alleged 
had  been  accepted  by  the  defendant,  had 
been  lost  by  the  negligence  or  unnecessary 
delay  of  the  defendant  In  closing  up  the  loans. 
To  this  the  Jury  answered,  in  substance,  that 
none  of  such  loans  had  been  so  lost.  The 
second  Issue  was  whethar  certain  oth«r 
loans  specified  In  the  plaintiff's  petition  had 
been  lost  because  of  the  defendant's  failure 
to  Inspect  them,  as  alleged.  The  verdict  was 
for  the  defendant  on  this  issue  also. 

The  sufficiency  of  the  evidence  to  support 
the  verdict  of  the  jury  in  the  respects  noted 
is  not  questioned  by  any  assignment  of  er- 
ror, and  we  need  not,  therefore,  further  no- 
tice the  allegations  of  the  petition  or  the 
evidence  in  the  case  relating  to  these  Issues. 

Appellant  first  urges  error  In  the  action 
of  the  court  in  refusing  tbe  following  spe- 
cial diarge: 

"Gentlemen  of  the  jury,  If  you  believe  by  a 
preponderance  of  the  evidence  in  this  cause  that 
the  plaintiff  and  defendant  entered  into  a  con- 
tract as  alleited  by  plaintiff,  by  the  terms  of 
which  defendant  employed  plaintiff  as  its  loan 
agent  at  Abilene,  Tex.,  with  the  foUowinR  terri- 
tory in  which  to  operate  and  carry  on  said  loan 
bnBiness.  to  wit:  Counties  of  Taylor,  Callahan. 
Fisher.  Nolan,  and  the  nouth  half  of  Jones  and 
the  north  half  of  Runnels  counties,  in  the  state 
of  Texas,  and  if  .vou  further  believe  that  de- 
fendant represented  to  plaintiff  at  the  time  that 
it  had  to  loan,  and  would  loan  out,  $8,500,000 
in  54  counties  in  Texas,  and  that  said  above  5 
counties  were  the  best,  and  above  the  average 
of  said  54  «)undes,  and  that  the  defendant  con- 
tracted with  plaintiff  that  he  should  have  his 
proportionate  part  of  said  $8,500,000  to  be  loan- 
ed in  said  6  counties;  if  you  so  l>elieve  and  find, 
then  yon  wUl  answer  the  fdlowing  qne8ti<»w: 


"No.  1.  Was  said  contract  breached? 
AlUL   

"No.  2.  What  amount  of  money  allotted  to 
plaintiff  remained  unloaned  at  the  time  of  the 
breach,  if  any?    Ana 

"Na  3.  Was  it  reasonably  probable  that  plain- 
tiff could  and  would  have  loaned  out  tbe  re- 
maininf;  portiMi  of  the  money  so  allotted  to  him 
remainmg  unloaned  witiiin  a  reasonable  length 
of  time?    Ans. " 

[1, 1]  We  are  of  opinion  that  the  assign- 
ment must  be  overruled.  Among  other  things, 
it  will  be  noted  that  the  charge  embraces 
three  distinct  and  separate  issues,  and  that 
the  first  comprehends  all  of  the  numerous 
violations  of  the  contract  alleged,  and  calls 
for  an  answer  to  a  question  of  law  rather 
than  of  fact.  Tbe  third  is  on  the  weight  of 
the  evidence  in  assiuning  that  any  part  of 
the  moneys  alleg&d  to  have  been  set  apart 
for  the  purpose  by  appellee  had  been  "al- 
lotted to  the  plaintifT.  The  defendant  denied, 
and  supported  the  denial  with  specific  testi- 
mony, that  any  sum  had  been  allotted  to  the 
plaintifl,  as  alleged.  The  Second  issue  em- 
bodied in  the  iq>ecial  charge  is  wholly  im- 
material in  the  absence  of  a  specific  finding 
that  the  appellee  had  agreed  to  allot  to  ap- 
pellant a  specified  sum  of  money  to  loan. 

[3]  Appellant's  second  assignment  Is  as 
follows: 

"Because  the  court  erred  in  ezdudinr  the  tes- 
timony of  E.  B.  Bynnm  wherein  said  Bynom 
would  have  testified  tliat  there  was  a  keen  de- 
mand for  money  in  the  territory  allotted  to  ap- 
pellant by  appellee  during  the  time  that  appel- 
lant was  soliciting  loans  and  at  the  present  time 
and  at  aU  times  intermediate,  and  that  appel- 
lant conld,  with  reasonable  effort,  have  loaned 
out  1880,000  within  a  reasonable  time  upon  the 
terms  and  conditions  required  by  appellee  on 
good  lands  coming  to  the  average  with  what  tbe 
appellee  had  heretofore  accepted,  all  of  which 
was  duly  excepted  to  by  appellant  as  shown  bj 
his  bill  of  exception  No.  1  (being  the  fourth 
ground  in  plaintiffs  motion  for  a  new  trial 
Tt.ST)." 

The  evidence  of  the  witness  Bynum,  as 
shown  In  tbe  bill  of  exception  taken  at  the 
time,  is  to  the  effect  that  the  demand  for 
loans  of  money  in  the  territory  assigned  to 
the  plaintiff  during  the  period  covered  by  his 
action  was  "keen,"  and  that  he,  the  witness, 
who  was  also  engaged  In  tbe  loan  business, 
was  unable  to  supply  the  demand  daring  said 
time.  It  will  be  thus  seen  that  the  assign- 
ment is  not  supported  by  the  bill  of  exception. 
The  evidence  of  the  witness  may  tend  to 
show  that  the  appelant  could,  with  reasona- 
ble effort,  have  loaned  out  the  amount  of 
money  qieclfied  In  the  assignment,  but  it 
wholly  fails  to  support  the  conclusion  that 
such  sum  could  have  been  so  loaned  upon  the 
"terms  and  condition  required  by  appellee 
on  good  lands  coming  to  tbe  average  with 
what  the  appellee  had  theretofore  accepted." 
Moreover,  no  issue  to  this  effect  was  given 
by  the  court  or  requested  by  appellant ;  and. 
in  the  absence  of  a  finding  to  the  effect  *hat 
such  sura  could  have  been  loaned  with  rea- 
sonable effort  and  within  reasonable  time 
upon  good  lands,  of  good  title,  and  fiilins 
the  other  terms  and  conditions  required  by 
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36,  the  fact  tbat  tbere  was  a  keen  de- 
tor  money  In  the  territory,  and  that  the 
s  was  unable  on  his  part  to  supply  such 
and.  Is  Immaterial.  In  other  words, 
le  admitted  as  established  that  there 
large  demand  for  money  at  the  time. 
Id  be  necessary  for  appellant  to  further 
before  he  would  be  entitled  to  recover 
Bslon  upon  loans  not  made,  that  he 
have  so  made  loans  upon  the  very 
and  conditions  required  by  the  appellee 
sented  to  by  appellant.  We  are  there- 
t  the  opinion  that  no  reversible  error 
I  predicated  upon  the  second  assign- 
ee find  no  error  in  the  court's  charge, 
?ed  in  the  third  assignment  The 
rlar  in  which  the  charge  Is  vague  is 
Inted  out,  nor  Is  it  apparent,  and  If 
it  In  omitting  to  define  plaintiff's  du- 
agent,  the  deficiency  should  have  been 
■d  by  an  appropriate  charge  requested. 
Is  was  not  done.  Nor  is  there  room 
contention  under  the  evidence  that 
'endant  was  bound  to  accept  an  appll- 
for  a  loan  unaccompanied  by  an  ab- 
of  title,  and  the  mere  fact  that  it 
t  specifically  alleged  that  it  was  plain- 
iity  to  so  furnish  abstracts  does  not 
the  charge  erroneous  in  imposing  such 
This  was  part  of  the  plaintiff's  case 
1  by  the  gmeral  denial, 
'ourth  and  last  assignment  is  sufflclent- 
osed  of  by  what  we  have  already  said, 
include  that  all  assignments  of  error 
i  overruled,  and  the  judgment  affirmed. 


DKAN  T.  DEAN.     (No,  6764.) 

t  of  Civil  Anpeals  of  Texas.     Austin, 
tfay  SO,  1917.     Rehearing  Denied 
June  27,  1017.) 

08  «=»78— Fraud, 

rait  by  a  daughter  against  her  father  to 
e  her  deed,  case  held  for  the  Jury  under 
lence,  though  the  evidence  tending  to  sup- 
le  allegations  of  deceit  and  fraud  was 
meager  and  given  by  plaintiff  alone,  who, 
9-examination,  made  statements  tending 
ten  the  force  of  her  testimony. 

^Cote.^?'or  other  cases,  see  Deeds,  Cent 
648.] 

,1,  «=»140(2)— Crkdibilitt  of  Witness 

ESTIOW    FOB   JTJBT. 

'  credibility  of  plaintiff  as  a  witness  and 
ght  to  be  given  her  testimony  are  for  the 

Note.— For  other  cases,  see  Trial,  C«)t 
J35.] 

al    from    District    Court,    McLennan 
;  B.  J.  Clark,  Judge, 
by  Edna  Dean  against  Charles  Dean. 
1  Judgment  for  defendant  plaintiff  ap- 
Reversed  and  remanded. 


Williams  &  wmiams,  of  Waco,  for  appel- 
lant StribUng  &  Stribllng,  of  Waco,  for  ap- 
pellee. 

KEY,  C.  T.  Appellant  brought  this  Buit 
against  appellee,  who  is  her  father,  and 
sought  to  have  a  deed  executed  by  her  set 
aside,  and  to  recover  the  property  conveyed 
to  appellee  by  the  deed.  If  the  material  al- 
legations contained  in  her  petition  are  true, 
appellant  is  entitled  to  the  relief  sought 

As  the  trial  court  instructed  a  verdict  for 
the  defendant,  it  is  not  necessary  to  state 
the  i>artlculars  of  the  answer  filed  by  blm, 
further  than  to  say  that  it  contained,  among 
other  things,  a  plea  of  not  guilty,  a  general 
denial,  and  a  special  answer  containing  aver- 
ments which,  if  true,  will  defeat  the  plain- 
tUTs  alleged  right  of  action. 

After  the  plaintiff  closed  her  testimony,  the 
court  granted  the  defendant's  request  and 
Instructed  a  verdict  for  him,  and  that  ruling 
and  action  is .  assigned  as  error  and  con- 
stitutes appellant's  ground  for  asking  a  re- 
versal of  the  case. 

We  have  carefully  considered  the  testi- 
mony contained  in  the  statement  of  facts  in 
connection  with  the  able  briefs  and  argu- 
ments presented  by  counsel  for  the  respective 
parties,  and  have  reached  the  conclusion  that 
the  court  committed  material  and  substantial 
error  when  it  denied  to  appellant  the  right  to 
have  her  case  passed  upcm  by  a  Jury  and  in- 
structed a  verdict  for  appellee. 

[1, 2]  As  the  case  will  be  sent  back  for  trial 
Iiefore  a  Jury,  and  as  the  actlcm  of  tliat  body 
In  deciding  the  questions  which  will  be  sub- 
mitted to  it  should  not  be  influenced  by  the 
opinion  of  this,  or  any  other,  court,  we  shall 
refrain  from  here  entering  upon  a  discussion 
of  the  testimony,  and  content  ourselves  with 
the  mere  statement  that  in  our  opinion,  there 
was  sufficient  evidence  tending  to  sustain  the 
material  allegations  in  the  jAaintiff's  peti- 
tion to  entitle  her  to  a  Jury  trial  upon  those 
issues.  It  is  true  that  the  evidence  tending 
to  support  the  allegations  of  deceit  and  fraud 
was  given  by  the  plaintiff  alone,  and  it  may 
be  conceded  that  it  was  rather  meager,  and 
that  upon  cross-examination  she  made  state- 
ments tending  to  weaken  the  force  of  her  tes- 
timony upon  direct  examination;  but,  under 
a  long  line  of  decisions  in  this  state,  it  was 
the  sole  province  of  the  Jury  to  determine  the 
credibility  of  the  witness  and  weight  to  be 
given  to  her  testimony. 

The  other  questions  presented  in  appellant's 
brief  have  been  considered  and  are  decided 
against  her. 

For  the  error  pointed  out  the  Judgment  ia 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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STACY  et  al.  v.  RAYW(X)D  CANAIj  & 

MILLING  CO.     (No.  240.) 

(Court  of  CSvil  Appeals  of  Texas.     Beaumont. 

June  22,  1917.     Rehearing  Denied 

June  27,  1917.) 

1.  Intkbebt  €=366 — Intebest  on  Dbafiv- 
Pu:adjng. 

Plaintiffs  petition  alleged  that  the  several 
defendants  individually  became  liable  on  their 
promise  to  pay  plaintiff  $431.71,  with  6  per 
cent,  interest  from  a  specified  date,  and  for  tlie 
sum  of  $5  protest  fees  on  the  draft  in  suit,  and 
prayed  for  judgment  against  defendants  for 
plaintiffs  debt,  damages,  and  costs,  and  such 
other  and  further  relief  as  plaintiff  might  be 
entitled  to  either  in  law  or  in  equity.  Held, 
that  the  petition  and  prayer  afforded  sufiScient 
basis  for  a  verdict  for  plaintiff  for  the  principal 
sum  and  interest  from  the  due  date  of  the 
draft  until  the  date  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  i  147.] 

2.  coufbomibe  and  settlement  €=»19(2) — 
Estoppel  to  Ask  Cancellation  of  In- 
strument. 

Where  plaintiff  secured  $160  on  the  faith  of 
a  compromise  release,  for  which  he  gave  a 
draft,  and  then  stopped  payment  oh  it,  he,  with- 
out offering  to  return  the  $150,  but  keeping  it, 
and  pleading  limitation  against  every  item  of 
the  original  contract,  could  not  ask  for  cancella- 
tion of  the  draft  in  a  court  of  equity,  and  be 
heard  to  complain  that  there  was  failure  of  con- 
sideration in  that  one  of  the  items  of  the  ac- 
count compromised  was  unfounded,  without  of- 
fering to  do  what  was  equitable. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settle^nent,  Cent  Dig.  Si  71-73.] 

3.  Bills  ai:d  Notes  «=>537(1)— Action— Is- 
sue  SUFFICIENCT  OF  BVIDENCK. 

In  suit  on  a  draft,  evidence  held  insufficient 
to  raise  issue  as  to  whether  a  firm,  one  of  de- 
fendants, was  liable  on  the  draft  or  claim  sued 
for. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1862,  1871-1875,  1891- 
1803.] 

Appeal  from  Harris  County  Court;  O.  O. 
Wren,  Judge. 

Suit  by  the  Haywood  Oanal  &  Milling  Com- 
pany against  William  Stacy  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Stevens  &  Stevens,  ot  Houston,  for  appel- 
lants. Woods,  King  &  John,  of  Houston,  for 
appellee. 

BROOKE,  J.  Appellee,  Raywood  Canal  & 
Milling  Company,  declared  on  a  draft  given 
by  William  Stacy  &  Son  in  the  sum  of  $431.71, 
alleging  that  said  draft  was  given  api)elLee  tn 
payment  of  a  settlement  made  between  appel- 
lee and  William  Stacy  &  Son,  whereby,  after 
the  making  of  mutual  concessions,  there  was 
had  an  accord  and  satisfaction,  and  by  way  of 
compromise  It  was  mutually  agreed  that 
there  cdionld  be  due  from  William  Stacy  & 
Son  to  appellee  the  sum  mentioned,  appellee's 
books  showing  due  said  appellee  from  William 
Stacy  &  S(m  a  much  larger  sum  of  money. 

The  reply  of  appellants  to  appellee's  peti- 
tion was:    First,  a  general  denial ;   second,  a 


plea  of  the  statutes  of  two  and  four  years' 

limitation ;  and,  third,  as  follows:  i 

"Further  answering,  this  defendant  says  that  ! 
there  was  no  consideration  for  the  debt  declared 
upon,  in  that  while  there  were  certain  transac- 
tions between  the  plaintiff  and  the  defendant  , 
William  Sta<^  arising  out  of  the  water  rent  for 
certain  premises  cultivated  by  tenants  of  the 
said  William  Stacy,  and  at  the  time  of  the  ex- 
ecution of  said  draft  declared  upon  in  the  sum 
of  $431.71  it  was  understood  by  O.  E.  Stacy  i 
that  certain  tenants  of  said  WilUam  Stacy  bad 
cultivated  certain  lands  in  rice  at  the  instance 
of  the  said  William  Stacy,  which  were  watered 
by  the  plaintiff,  and  that  the  defendant  Wm. 
Stacy  therefore  owed  the  water  rent  for  the 
same,  but  that  as  a  matter  of  fact  said  tenants 
had  not  cultivated  the' land  which  had  been  so 
watered  for  the  said  William  Stacy,  but  were 
in  fact  the  tenants  of  one  John  Evans,  and 
that  the  water  rent  was  not  due  from  the  said 
William  Stacy  or  the  said  William  Stacy  & 
Son,  but  that,  owing  to  a  mistake  and  misun- 
derstanding as  to  the  facts,  the  said  William 
Stacy  &  Son,  by  C.  E.  Stacy,  through  inadver- 
tence signed  said  draft,  but  tiiat  the  same  was 
not  signed  by  Wm.  Stacy,  or  by  his  anthoritj, 
and  that  said  partnership  of  Stacy  &  Sons  had 
no  connection  whatever  with  the  matters  in 
dispute,  that  there  was  no  consideration  for 
said  draft  at  the  time  of  its  execution  moving 
from  the  plaintiff  to  the  said  WilUam  Stacy  & 
Son,  or  to  William  Stacy,  and  that  there  was 
a  total  want  and  total  failure  of  consideration 
for  the  same,  since  neither  the  said  William 
Stacy  nor  the  said  William  Stacy  &  Son  owed 
tke  plaintiff  the  said  sum  for  which  said  draft 
was  executed,  and  this  defendant  denies  that 
said  William  Stacy,  or  the  said  William  Stacy 
&  Son,  at  any  time  assumed  the  payment  of 
any  water  rent  for  any  tenants  who  received 
water  from  the  plaintiff,  other  than  upon  the 
landi  which  were  cultivated  by  tenants  for  the 
said  defendants,  and  as  to  such  water  rent  as 
was  due  for  lands  so  cultivated  for  defendants, 
the  same  was  paid  long  prior  to  the  execution 
of  said  draft,  and  that  the  said  draft  declared 
upon  was  executed  without  consideration,  as 
aforesaid,  and  it  is  denied  that  Wm.  Stacy  in 
whole  or  in  part  executed,  or  by  the  authority 
of  said  Wm.  Stacy  was  the  draft  or  check  de- 
clared upon  executed." 

It  was  agreed  that  Mrs.  Battle  BL  Stacy 
was  Independent  executrix  of  the  wHl  of  Wil- 
liam Stacy,  deceased,  and  sole  devisee,  and  R. 
E.  Brooks  testified  that  the  draft  was  given 
in  payment  of  the  amount  agreed  to  be  due, 
after  a  compromise  and  settlement  of  disput- 
ed accounts.  It  was  admitted  that  the  draft 
was  not  paid,  and  that  there  was  a  $5  protest 
fee  thereon.  It  might  be  well  to  here  set  oat 
in  part  the  testimony  of  C.  E.  Stacy  as  a  wit- 
ness for  himself  and  the  other  defendants,  as 
follows : 

"The  account  attached  to  the  petition  is  not 
stated  correctly.  The  account  is  a  little  differ- 
ent in  our  accounts  from  what  you  have  it  there 
it  was  at  the'  time.  That  account  states  the 
settlement  correctly.  I  got  $477.86  from  the 
National  Milling  Company  for  rice  belonging  to 
the  Raywood  Canal  A  Milling  Company  two 
or  three  months  before  this  came  up.  I  didn't 
have  that  money  In  my  hands  at  the  time  I 
came  up  here.  It  had  been  paid  to  mc.  I 
hadn't  paid  it  to  the  Raywood  Canal  &  Milling 
Company  because  they  owed  us;  $431  was  not 
the  difference.  The  difference  between  this  rice 
that  you  speak  of  thnt  I  sold  and  the  John 
Brown  rice  and  our  store  account  shows  a  dif- 
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ference  on  yvar  books  of  S96,  and  our  books 
showed  933.  The  way  yon  have  it  there  is  cor- 
rect, bat  you  spoke  about  getting  this  money 
from  the  John  Brown  rice.  There  was  a  bal- 
ance in  this  settlement  of  $245.16  due  by  Stacy 
&  Son  ontside  of  the  Stacy,  Reavis  &  Reynolds 
motter.  That's  rifbt,  I  gave  a  check  for  it; 
1243.16  of  the  $31  was  Wm.  Stacy  &  Son's 
matters  entirely;  there  was  that  amount  be- 
sides the  Gironrd.  The  Devoe  and  Girourd  mat- 
ter was  a  Wm.  Stacy  &  Son  matter.  So  that 
at  the  time  we  made  this  settlement  there  was 
a  balance  due  by  Stacy  &  Son  on  the  above 
matters  of  $245.16.  Of  the  draft  that  I  gave 
you  in  settlement  for  $431.71,  $245.16  of  it  was 
not  matters  that  belonged  to  Wm.  Stacy  &  Son 
altogetber.  I  am  looking  at  this  other  here. 
ToQ  have  got  $477.86  in  there;  that's  what  that 
rice  brought  that  was  shipped  of  yours.  That 
was  Wm.  Stacy  &  Son's.  Every  item  there 
was  Wm.  Stacy  8c  Son's,  except  uia  last  item, 
the  E}vans  and  Reynolds  and  Reavis  rice,  there 
on  the  £>van8  land,  wasn't  Wm.  Stacy  &  Son's 
at  all.  The  item  in  there  on  the  John  Evans 
was  not  $186.55;  it  was  two  hundred  and 
something.  It  is  not  credited  with  part  of  that. 
There's  $248.32  that  wasn't  Wm.  Stacy  & 
Son's.  I  don't  know  there  were  any  deliveries 
on  that.  This  rice  here,  this  settlement  I  made 
here  of  my  father's,  1  don't  know  anything 
about.  This  $248  you  said  was  rice  from  the 
Reavis  and  Reynolds  off  the  Evans  land." 

"Hie  statement  attached  to  the  petition  shows 
that  the  balance  due  by  Stacy  &  Sou  on  the 
above  matters  is  $245.16,  and  that  there  was 
added  to  that  a  balance  due  for  water  rent  by 
Stacy,  Reynolds,  and  Reavis,  as  per  state- 
ment, $186.55.  All  that  $431.71,  except  the 
$186.55,  was  not  Wm.  Stacy  &  Son's.  That's 
the  way  you  got  it  here.  That  off  the  Evans 
land  wasn't  Wm.  Stacy  &  Son's.  You  haven't 
got  that  in  here  as  I  can  see.  X  don't  know 
what  you  charged  in  this  settlement.  I  know 
there  was  two  hundred  and  forty  some  odd 
dollars  that  you  said  was  off  the  Evans  land. 
Right  there  it  shows  a  balance  due  by  Stacy  ft 
Son  of  $245.16,  and  further  shows  a  balance 
due  for  water  rent  by  Stacy,  Reynolds,  and 
Reavis  of  $180.55,  and  the  two  items  added  to- 
gether make  $431.71.  That's  the  amount  I  have 
the  draft  for.  You  have  it  there  showing  that 
the  entire  matters  covered  by  the  draft  I  gave 
was  Wm.  Stacy  &  Son's,  except  $186.55,  but 
it  amounted  to  more  than  that  off  the  Evans 
land.  You  have  taken  some  of  this  out  of  the 
account  above  here.  The  rice  off  the  Evans 
land  yon  have  got  charged  up  $244  and  some- 
thing. I  was  authorized  to  run  the  business  of 
Wm.  Stacy  &  Son  and  had  been  running  it 
for  several  years.  So  far  as  Wm.  Stacy  &  Son 
were  concerned.  I  was  fully  authorized  to  act 
for  them,  and  I  acted  for  them.  I  have  been 
acting  for  them  all  the  time.  I  did  not  have 
any  secret  agreement  that  I  wasn't  authorized 
to  act  for  Wm.  Stacy  &  Son.  I  knew  that  that 
was  the  Evans  land  that  this  charge  for  water 
rent  was  made  for.  It  shows  that  right  on  the 
face  of  the  receipt.  I  was  the  man  tnat  insist- 
ed on  having  receipts  for  these  different 
amonnts  showing  settlement  of  them.  And  this 
amonnt  was  included  in  the  draft  of  $431. 
This  was  one  of  the  items  that  went  in  to 
make  op  that  tract  By  getting  this  matter 
settled  yoo  got  released  to  Wm.  Stacy  &  Son 
the  amonnt  that  had  been  tied  up  by  the  Na- 
tional Rice  Milling  Company  for  the  De  Voe 
and  Girourd  rice.  I  expect  that  was  tied  up 
two  or  three  months  there,  I  think,  wasn't  it? 
I  say  probably  sixty  days,  somewhere  about 
that;  I  won't  be  positive  exactly.  Represent- 
ing Wm.  Stacy  &  Son,  I  saw  fit  to  make  this 
settlement.  I  made  the  settlement  for  the 
Evans  land,  too.  After  I  made  the  settlement 
and  got  the  money  released  from  the  National 
Rice  Milling  Company  to  Wm.  Stacy  &  Son,  I 
didii't  toni  down  the  check  which  had  been  giv^ 


en  in  settlement  and  which  enabled  me  to  get 
this  mone^  released.  Wm.  Stacy  &  Son  tamed 
it  down.  Wm.  Stacy  turned  it  down.  Be  was 
representing  Wm.  Stacy  &  Son. 

"The  first  item  here  on  this  account  that's  at- 
tached to  the  plaintiff's  petition  is  $6.40. 
That's  correct.  The  items  following  that  down 
to  the  item  of  March  3d,  the  debit  of  $6.75,  all 
those  items  are  correct.  The  credit  items 
shown  on  the  account  above  the  amount  $522.- 
74  is  correct.  The  item  here,  to  the  amount  due 
to  cover  proceeds,  etc.,  from  John  Brown  rice, 
is  not  in  dispute  between  us.  They  authorized 
me  to  sell  Oiis  rice.  That  is  correct.  That 
$150  item  is  the  item  now  that  he  claims  was 
more.  Devoe's  item  was  more,  but  he  put  it  in 
for  $186.  He  and  I  are  in  accord  on  that;  we 
put  it  in  that  way.  This  amount  in  pencil, 
$186.55,  is  the  only  item  that  he  and  I  are  not 
in  accord  about. 

"I  had  in  my  mind  all  the  time  that  this 
$248  would  be  coming  out  of  the  $431  and 
this  $150.  This  here  was  one  that  he  claims 
Gironrd  owed  him  balance  on  water  rent.  He 
owed  him  more  than  this,  but  he  -cut  this  down 
to  $150,  yoo  see.  That's  why  I  don't  remember 
right  now;  it  isn't  clear  to  me  just  where  I  get 
the  receipt  for  $24&" 

The  account  attached  to  the  petition  re- 
ferred to,  reads  as  follows: 

Ezbtbit  A.. 

Wm.  Stacy  ft  Son,  In  Account  with  Raywood  Canal 

A  M.  Co. 

19OT.  Dr.        Cr. 

Aue-U    To  HdM  I    <40 

16  "        140 

20  "        19  80 

13  "       39  30 

"       13  20 

••       13  20 

26  *'        6  60 

Oct  M  "        4  00 

Not.  1  "        2  40 

Dee.  U   To  eash  a/o  atorasa IS  46 

S    To  HdM  20 

1908. 
Mar.  3    To  atge.  41  a.  3  moi.  at  18#       7  66 
To  stge.  27  sx.  2  mos.  at  144      t  78 

To  haultn(  27  sx.  at  26< 6  76 

Aug.  13    By    2    bull    chains,    3    can- 
vassers aod  (rt 16  70 

Deo.   2    By  commlaslon  on  binder. ...  36  00 

1908. 
Jan.  31    By  sundry  blUi  of  Stacy....  187  36 

Uar.  2   By  proceeds  sale  69  sx.  rice; 

lUGO   lbs.   at  $3.25 223  69 

Balance   382  70 

$522  74    1682  74 

By  balance  due  Stacy  A  Son  on  this  b/o $382.70 

To  amount  due  to  cover  proceeds 
realized  from  sale  ot  John  Brown 
rice  to  National  Rice  Hilling  Com- 
pany, which  was  shipped  to  Na- 
tional Rice  Milling  Company,  and 
proceeds  being  held  by  them  pend- 
ing settlement,  as  follows: 477  8< 

To  92  BX.  Japan  10,070  lbs.  at  33.50....  8368  70 
To  33  ax.  Hond.  6,890  lbs.  at  33.00 109  07 

$477  86 
To  balance  due  by  De  Voe  A  Qlrourd, 
that  la,  amount  agreed  to  accept  In 
settlement  as  per  letter  to  Stacy  A 

Son,   dated   9/23/08 160  00 

To  balance   146  16 

$627  86   $627  86 

To  balance  due  by  Staoy  A  Son  on. 
above  matters  24B  U 

To  balance  due  tor  water  rent  by 
Stacy,  Reynolds  A  Reavis  per  state- 
ment    utn 

Total  balance  $431.71. 
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The  case  was  tried  before  a  Jurj,  and  the 
court  peremptorily  Instructed  a  verdict  in 
favor  of  plaintiff  against  tlie  defendants 
William  StHcy  &  Son,  as  a  partnership,  and 
against  Hattle  E.  Stacy,  as  Independent  ex- 
ecutrix of  tlie  estate  of  William  Stacey,  de- 
ceased, and  against  G.  E.  Stacy  for  tbe 
amount  sued  for,  with  6  per  cent  interest 
from  January  28,  1900.  The  Jury  returned  a 
verdict  in  response  to  said  peremptory  in- 
struction, and  judgment  was  entered  in  favor 
of  plaintife  in  the  sum  of  $570.90.  A  motion 
for  new  trial  was  overruled,  and  tbe  case 
was  properly  brought  before  this  court  for 
adjudication. 

The  first  assignment  of  error  is  as  fol- 
lows: 

"Because  the  court  erred  in  directing  the  Jury 
to  return  a  verdict  in  favor  of  the  plaintiffs  for 
the  amount  of  $431.71,  together  with  6  per 
cent  interest  from  the  28th  day  of  January, 
1909,  for  the  reason  that  tbe  pleadings  of  the 
plaintiff  did  not  seek  to  recover  interest  said 
interest  was  not  in  controversy,  and  there  was 
no  allegation  in  plaintiff's  petition  that  it  was 
entitled  to  recover  any  Interest  at  all,  and  no 
judgment  was  prayed  for  in  said  petition  for 
interest  on  said  $431.71,  hence  the  court  erred 
in  so  instructing  the  jury,  and  the  jury  erred 
in  returning  a  verdict  for  $431.71,  together  with 
6  per  cent,  interest  from  the  28th  day  of  Jan- 
uary, 1909." 

Section  VII  of  plaintiff's  first  amended 
original  petition  reads  as  follows: 

"Ttiat  by  reason  of  the  premises  the  said  Wm. 
Stac^  &  Son  and  Wm.  Stacy  and  C.  E.  Stacy, 
individually,  became  liable  to  and  promised  to 
pay  this  plaintiff  $431.71,  with  6  per  cent  in- 
terest diereon  from  January  28,  1909,  until 
paid,  and  for  the  sum  of  $B  protest  fees  on  said 
draft." 

The  said  petition  concludes  as  follows: 
"Plaintiff  therefore  prays,  in  addition  to  the 
prap^er  for  citations  contained  in  the  original 
petition,  that  citation  issue  as  the  law  in  such 
cases  requires  requiring  the  defendant  Mrs.  Hat- 
tie  Stacy,  as  independent  e^tecutrix  of  Wm. 
Stacy,  deceased,  be  cited  to  answer  this  peti- 
tion, and  that  upon  final  trial  it  have  its  judg- 
ment against  said  defendants  O.  E.  Stacy  and 
against  the  said  Mrs.  Hattie  Stacy,  as  inde- 
pendent executrix  of  the  estate  of  Wm.  Stacy, 
deceased,  for  its  debt  damages,  and  costs,  and 
such  other  and  further  relief  as  it  may  be  en- 
titled to,  either  in  law  or  equity,  and  will  ever 
pray." 

[1  ]  Therefore  we  have  a  potion  which  de- 
clares on  a  written  contract  ascertaining  the 
amount  payable,  and  which  alleges  the  lia- 
bility of  the  defendant  to  pay  the  principal 
sum  with  6  per  cent  interest  thereon  from 
January  28,  1909,  the  date  of  the  instrument 
until  paid,  and  in  addition  prays  for  general 
relief.  Without  going  Into  detail,  it  will  be 
sufflclent  to  say  that,  In  our  Judgment  the 
petition  and  prayer  affords  a  sufficient  basis 
for  a  verdict  in  favor  of  plaintiff  for  the 
principal  sum,  and  interest  thereon  from  Its 
due  date  until  the  date  of  Judgment.  See  I. 
&  G.  N.  Ry.  Co.  v.  Perkins,  184  S.  W.  725. 
The  assignment  is  overruled. 

Appellant  complains  In  his  second  assign- 
ment of  error  that  the  court  erred  In  Its  ac- 
tion, for  the  reason  that: 


"Tbe  undisputed  evidence  having  sliown  tha*^ 
the  major  part  of  the  matters  in  controversy 
consisted  of  a  claim  that  William  Stacy,  de- 
ceased, one  of  the  partners  of  William  Stacy  & 
Son,  was  individually  liable  for  certain  rice  re- 
ceived from  the  ^ans  farm,  or  from  the  ten- 
ants of  said  Evans,  to  wit,  Reynolds  and 
Reavis,  tbe  value  of  which  amounted  to  approx- 
imately $248,  and  that  this  matter  was  not  a 
part  of  nor  connected  with  the  affairs  of  said 
William  Stacy  &  Son,  being  the  Individual  mat- 
ter of  the  said  William  Stacy,  deceased,  and 
the  plaintiff,  and  the  evidence  having  further 
shown  that  0.  B.  Stacy,  one  of  the  partners 
of  the  firm  of  William  Stacy  &  Son,  had  no 
authority  from  his  partner,  William  Stacy,  de- 
ceased, to  pay  tbe  claim  for  said  rice  from  said 
Evans  farm,  nor  to  execute  the  draft  or  check 
in  controversy  in  the  name  of  William  Stacy 
&  Son  so  as  to  in  an^  manner  bind  the  said 
William  Stacy  either  mdividually  or  as  part- 
ner, and  the  evidence  having  furtlier  shown  tliat 
the  alleged  indebtedness,  or  claimed  indebted- 
ness, for  which  said  draft  or  check  was  execut- 
ed, covered  approximately  a  claim  of  $248  by 
the  said  plaintiff  against  the  said  William  Stacy 
individually,  and  that  neither  said  firm  nor  Wil- 
liam Stacy  owed  said  amount  hence  the  court 
erred  in  directing  the  jury  to  return  a  verdict 
in  behalf  of  the  plaintiff  for  the  amount  of  said 
draft  since  the  undisputed  evidence  showed  that 
said  draft  was  unauthorized  by  tbe  said  Wil- 
liam Stacy,  and  that  the  part  of  said  draft 
which  was  intended  to  cover  the  said  alleged 
Bivans  rice  or  rice  from  the  farm  of  said  Evans 
had  not  been  received  by  said  firm  or  by  said 
William  Stacy,  and  was  not  a  partnership  mat- 
ter of  said  William  Stacy  &  Son,  and  was  out- 
side of  the  scope  of  the  said  partnership  busi- 
ness of  said  William  Stacy  &  Son." 

[2]  The  testimony  of  the  surviving  partner 
has  In  a  large  measnre  been  set  out  hereto- 
fore, and  this,  together  with  the  admitted 
fact  that  the  draft  declared  on  by  plaintiff 
was  duly  executed  and  delivered  to  appellee, 
and  that  payment  was  stopped  and  the  draft 
protested,  and  no  defense  being  set  up  In  the 
pleadings,  or  by  the  proof,  save  as  alwve  set 
out  and  C.  E.  Stacy  admitting  each  and  every 
Item  In  the  statement  heretofore  set  out  as 
to  matters  in  Issue  between  appellee  and  Wil- 
liam Stacy  &  San,  except  the  $150  item  des- 
ignated In  said  statement  "to  balance  due 
by  De  Voe  &  Glrourd,  •  •  •  $160.00," 
and  said  C.  El  Stacy  having  admitted  in  his 
testimony  that  there  was  a  dispute  between 
himself  and  the  Raywood  Canal  &  MUling 
Company  as  to  the  amount  of  some  of  the 
various  items,  and  that  a  compromise  agree- 
ment was  reached  whereby  the  parties  fixed 
on  the  said  statememt  as  showing  the  correct 
amount  due,  and  that  he  thereujwn  gave  his 
draft  for  this  sum,  $431.71,  and  at  that  time 
received  a  release  to  him  of  some  money  that 
was  b^ng  held  up  by  the  Nati<»al  Rice  Mill- 
ing Company,  on  which  appellee  asserted  a 
claim,  and  that  be  got  this  money  on  the 
faith  of  this  compromise  i^lease,  and  then 
stopped  payment  on  the  draft,  we  do  not  be' 
lieve,  the  testimoiny  having  been  as  above 
set  out  of  the  said  C.  E.  Stacy,  he  not  offer- 
ing to  return  the  $150,  but  kept  the  same, 
and  pleaded  limitation  against  each  and 
every  item  of  the  original  contract  that  he 
cam  ask  for  a  cancellation  of  the  instrument 
In  a  court  of  equity,  and  be  heard  to  oom- 
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plain,  without  offering  to  do  what  Ur  eqol- 
titble  and  right  Therefore,  even  granthig 
that  there  was  a  plea  of  failure  of  consldera- 
tioiD,  which  was  good  upon  Its  face,  and  that 
one  of  the  Items  was  unfounded,  there  was 
still  a  settlement  of  claims  and  coonterclalms 
which  would  seem  to  dispose  of  the  idea  of 
failure  of  conslderatlcm.  We  therefore  are 
of  (pinion  that  it  was  correct  for  the  court 
to  instruct  a  verdict  in  favor  of  appellee. 
The  assignment  is  overruled. 

The  third  and  fourth  assignments  of  error 
are  as  follows: 

(a)  "There  being  an  issne  In  the  case  as  to 
whether  or  not  the  said  William  Stacy  &  Son 
or  the  said  William  Stacy,  deceased,  was  liable 
upon  the  draft  or  claim  sued  upon,  hence  the 
court  erred  in  not  submitting  said  issue  to  the 
jury." 

(b)  "The  court  erred  in  directing  a  verdict. 
for  the  reason  that  C.  B.  Stacy,  as  a  member  of 
the  firm  of  William  Stacy  &  Son,  could  not 
bind  his  copartner,  William  Stacy,  by  the  exe- 
cution of  the  draft  or  check  declared  upon  with- 
out authority  from  his  said  partner,  William 
Stacy,  BO  to  do,  and  the  evidence  in  this  case 
having  shown  an  entire  want  of  authority  in 
the  pir«nises  on  the  part  of  the  said  O.  E. 
Stacy  that  there  was  no  consideration  for  said 
draft  or  check,  and  that  the  same  was  executed 
without  the  knowledge  and  consent  of  the  said 
William  Stacy,  hence  the  court  erred  in  direct- 
ing a  verdict  for  the  plaiatifF  and  in  not  sub- 
mitting the  iaane  to  the  jury." 

[3]  We  have  gone  over  this  record  careful- 
ly, and  we  are  of  (pinion  that  there  was  no 
error  in  the  matters  complained  of,  and  that 
there  was  not  sufficient  evidence  to  raise  an 
issue  as  to  whether  the  said  William  Stacy 
&  Son  was  liable  opon  the  draft  or  daim 
sued  for,  and  we  do  not  believe  that  the  rec- 
ord presents  any  error  in  the  action  of  the 
lower  court  in  the  trial  of  this  case  which 
would  antborize  this  court  to  reverse  the 
cause. 

Believing  that  the  appellant  has  had  a  fair 
and  Impartial  trial,  and  that  his  rights  have 
been  guarded,  we  are  of  opinion  that  the 
Judgment  of  the  lower  court  was  right,  and 
that  it  should  be  affirmed. 

It  Is  so  ofdered. 


DAVIDSON  V.  JONES,  SULLIVAN  ft 

JONES.    (No.  220.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 

May  31.  1917.    Rehearing  Denied 

June  27,  1917.) 

l  jitstices  ot  the  i'bact  «=»169(2)— appkal 
— Pattpeb'b  Affidavit— Sufficiknot. 
An  affidavit  by  one  member  only  of  plaintiff 
partnership,  to  the  effect  that  they  were  unable 
to  pay  costs  or  give  security  therefor,  was  suf- 
ficient on  appeal  from  justice  to  county  court 
to  entitle  plaintiffs  to  prosecuto  the  cause  as 
npon  pauper's  oath  under  the  statute;  there  be- 
ing no  contest  of  such  oath. 

[Ed.  Note.— Ftir  other  cases,  see  Justices  of 
the  Peaco,  Cent  Dig.  ff  544.  661.] 


2.  Affidavits  «=»2— Authoritt  to  Mass. 

Any  member  of  a  partnership  in  this  state 
has  authority  to  make  an  affidavit  for  the  firm 
in  all  matters  and  suits  where  required. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  H  5-15-] 

8.  Appkai,  and  Ebbob  <S=s>1043(^  —  Appkai 

— Ebbob  Cubed  by  Decision. 
Refusal  to  sustain  defendant's  motion  to  dis- 
miss plaintifEs'  appeal  from  decision  of  justice 
court  for  insufficiency  of  affidavit  of  inability 
to  pay  cost  was  harmless  where  plaintiffs  re- 
covered judgment  which  carried  with  it  costs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4116.] 

4.  Justices  of  the  Pkacb  €=i01(S)— Piead- 
iNQ — Suit  bt  Pabtnebship — Statbuxnt  of 
Pabtnebs'  Names. 

In  justice  court  where  the  account  sued  on, 
as  well  as  the  complaint,  referred  to  the  con- 
tract of  lease,  which  gave  the  names  of  the 
partners,  the  pleadings  were  sufficient,  although 
the  members  were  not  named  therein. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  dent  Dig.  {|  310,  ^0.]    . 

5.  Tbial  «E325ir2)— iHSIBUOnOIlS— APPUtU- 

BiuTT  TO  Issues. 
In  an  action  by  partnership  lessees  to  recov- 
er damages  for  eviction  by  lessor,  where  defend- 
ant daim^  that  all  <d  Uie  partners  agreed  to 
and  did  turn  back  the  premise^  the  court  did 
not  err  in  submitting  special  issue  whether  all 
members  voluntarily  returned  the  premises,  and 
not  whether  one  did. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  689.} 

6.  Appkai.  and  BBbob  «973&— Duplioitoub 
and  multifabioub  assionuents. 

One  assignment,  attempting  to  challenge  re- 
fusal to  give  several  different  special  charges 
pertaining  to  different  matters  and  contentions 
entirely  unrelated,  is  both  multifarious  and  du- 
plicitoiis,  and  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Anneal  and 
Error,  Cent  Dig.  ff  8028,  3029.] 

7.  Appbai.  and  Ebbob  «3»742(1)— Dbfeotivb 

ASSIONMSNT— COUPUANCB  WITH  RULES. 

Where  an  assignment  is  not  followed  by  sudl 
a  proposition  of  law  as  is  required  by  the  rules, 
and  the  statement  thereunder  is  not  as  required, 
it  will  not  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000.] 

&   JUffTICKB  or  THE  PEACE  «=944(8>— JUBIBDIO- 

tion— Amount. 
Where  the  coE^laint  prayed  for  actual  dam- 
ages less  than  $200;  without  any  prayer  for 
interest  or  general  relief,  the  justice  court  had 
jurisdiction,  though,  had  interest  been  claimed, 
jurisdiction  would  have  been  defeated. 

[Ed.  Nota— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  166.] 

Appeal  from  Nacogdoches  County  Court; 
John  F.  Perrltte,  Judge. 

Suit  In  Justice  court  by  Jones,  Sullivan  & 
Jones,  a  partnership,  against  John  P.  (David- 
son. There  was  Judgment  for  defendant,  and 
plaintiffs  appealed  to  the  county  court,  where 
they  prevailed,  whereupon  defendant  appeals. 
Affirmed. 

C.  A.  Hodges,  of  Nacogdoches,  for  appel- 
lant S.  M.  Adams,  of  Nacogdoches,  for  ap- 
pellees. 

HIGHTOWER,  0.  J.  This  suit  was  filed  by 
appellees,  Jones,  Sullivan  &  Jones,  a  partner- 
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ship  ctMnposed  of  Uaiy  E.  Jones,  EL  F.  Sulli- 
van, and  T.  E.  Joaes,  In  one  of  the  Justice's 
courts  of  Nacogdoches  county,  against  John 
P.  Davidson,  wher^n  appellees  sought  to  re- 
cover a  money  Jiidsment  against  appellant 
for  the  sum  of  $199.99,  as  actual  damages. 
The  record  discloses  that  on  the  12th  day 
of  January,  1910,  appellant,  by  written  con- 
tract of  that  date,  leased  and  rented  to  the 
partnership  of  Jones,  Sullivan  ft  Jones,  for  a 
period  of  three  years  from  that  date,  the  low- 
er story  of  a  certain  brick  building  In  the 
town  of  Nacogdoches,  owned  by  appellant, 
and  wbldi  had  theretofore  been  used  as  a  res- 
taurant, this  portion  of  the  bullddng  consist- 
ing of  several  rooms.  The  consideration  for 
this  lease,  as  spedfled  in  the  contract,  was  $60 
per  month,  to  be  paid  monthly  in  advance  for 
the  entire  period  of  three  years.  The  record 
further  shows  that  appellees  i»ald  the  rent 
under  this  contract  up  to  March  12,  1916, 
there  being  a  receipt  in  the  record  from  ap- 
pellant to  appellees  showing  that  fact.  At  the 
time  this  written  contract  of  lease  was  exe- 
cuted, said  partnership  also  purchased  of  ap- 
pellant the  restaurant  furniture,  cooking 
uten.slls.  etc.,  and  all  of  the  groceries  then  on 
hand  In  said  restaurant,  and  paid  appellant 
therefor.  It  was  the  Intention  of  this  partner- 
ship to  use  and  occupy  this  building,  and 
carry  on  the  business  of  a  restaurant,  which 
It  commenced  to  do  Immediately  upon  taking 
possession.  Appellees,  In  their  complaint  In 
the  justice  court,  alleged  that  appellant,  about 
the  last  of  February,  1916,  over  the  protest 
and  objection  of  appellees,  and  In  violation 
of  his  contract  of  lease,  entered  upon  said 
leased  premises,  and  forcibly  took  possession 
of  same,  and  refused  to  permit  appellees  to 
longer  occupy  said  leased  premises,  therefore 
breaching  his  contract  with  appellees,  to 
their  damage  in  the  sum  of  $61.53,  and  ap- 
pellees' complaint  further  alleged  that  at  the 
same  time  appellant  forcibly  took  and  con- 
verted certain  articles  of  personal  property 
then  owned  by  them,  and  situate  In  said  res- 
taurant, whidi,  at  the  time  of  such  conversion 
was  of  the  value  of  $138.46,  to  the  damage  of 
appellees  in  said  amount,  which  two  amounts 
aggregate  $199.99.  Appellant's  answer,  as 
best  we  can  gather  from  the  transcript,  con- 
sisted of  exceptions  and  plea  to  the  jurisdic- 
tion of  the  justice's  court  to  entertain  ap- 
pellees' suit,  on  the  ground  that  the  aggregate 
amount  sued  for  by  appellees  was  In  excess  of 
the  jurisdiction  of  said  court,  and,  further,  by 
general  denial,  and  also  a  special  plea  to  the 
effect  that  appellees  voluntarily  turned  back 
said  leased  premises  to  appellant,  and  the  per- 
sonal property  therein  claimed  by  appellees, 
in  consideration  for  appellant's  releasing 
appellees  from  further  llablUty  under  said 
lease  contract.  Upon  trial  in  the  Justice's 
court,  without  a  jury,  the  court  rendered 
judgment  In  favor  of  appellant.  Appellees,  In 
proper  time,  carried  the  case  by  appeal  to  the 
county  court  of  Nacogdoches  county,  and  upon 


trial  in  the  last-named  caart,  whlcb  was  with 
a  jury,  verdict  and  judgment  were  rendered 
In  favor  of  appellees  for  the  sum  of  $100. 
with  legal  Interest  on  that  amount  from  date 
of  judgment,  and  appellant,  in  proper  manner, 
has  brought  the  case,  by  ^peal,  to  this  court. 
It  seems  that  when  the  case  reached  the 
county  court,  appellant  ruled  appellees  for 
costs,  and  In  response  Mary  E.  Jones,  one  of 
the  members  of  the  partnership,  filed  a  pau- 
per's oath,  in  which  she  stated  that  she  and 
E.  F.  Sullivan  and  T.  E.  Jones,  composing 
said  partnership,  were  unable  to  pay  the  costs 
of  court,  or  to.  give  security  therefor.  But 
there  was  no  affidavit  made  by  either  of  the 
other  members  of  the  firm,  and  therefore  ap- 
pellant contends  that  since  neither  of  the 
other  members  of  the  firm  filed  an  affidavit  of 
inability  to  pay  costs  or  give  security  there- 
for, the  court  erred  in  not  sustaining  his  mo- 
tion to  dismiss  the  case,  which  motion  appel- 
lant duly  made,  and  which  the  court  overrul- 
ed. The  proposition  under  this  assignment  is 
as  follows: 

"When  the  defendant  is  required  to  give  a 
bond  to  secure  costs,  and  it  appears  from  the 
pleadings  that  defendants  consist  of  several  per- 
sons, affidavit  should  be  made  by  each  of  the 
defendants." 

In  disposing  of  this  assignment,  we  might 
say  that  the  court  might  ignore  it  altogether, 
for  the  reajson  that  the  proposition  thereun- 
der Is  in  no  manner  gennnne  to  the  assign- 
ment; appellees  were  not  defendants  below, 
but  were  plaintiffs,  and  the  proposition  of  law 
under  this  assignment  is  that  defendants  in  a 
suit,  when  required  to  give  a  cost  bond,  and 
claimed  inability  to  do  so,  each  of  such  de- 
fendants should  make  an  affidavit  to  that 
effect  We  might  dispose  of  this  assignment 
by  saying  that  we  know  of  no  rule  of  law  that 
requires  defendants  In  any  court  to  give  a 
cost  bond,  or  to  make  affidavit  of  inability  to 
pay  costs.  We  presume  that  appellant  means 
by  this  proposition  that  appellees  should 
have  each  filed  an  affidavit  of  their  inability 
to  pay  the  costs,  or  to  give  security  therefor. 

[1]  If,  in  any  case  where  several  persons 
sue  jointly  as  plaintiffs,  each  one  can  be  re- 
quired to  make  affidavit  for  himself  of  in- 
ability to  pay  costs  or  give  security  therefor, 
and  an  affidavit  made  by  one  of  *the  plain- 
tiffs In  such  a  case  for  all  of  them  would 
not  be  sufficient,  still,  we  think  that  in  this 
case,  where  the  plaintiffs  constitute  a  part- 
nership, and  sue  as  such,  an  affidavit  by  ei- 
ther of  the  members  of  the  firm,  to  the  effect 
that  they  are  unable  to  pay  the  costs  or  give 
security  therefor,  Is  sufficient  to  entitle  such 
plaintiffs  to  prosecute  the  cause  as  upon 
pauper's  oath  under  the  statute;  there  be- 
ing no  contest  of  such  oath. 

[2]  We  understand  it  to  be  the  law  that 
any  member  of  a  partnership  in  this  state 
can  make  an  affidavit  for  the  firm  In  all  mat- 
ters and  suits  where  an  affidavit  is  required, 
and  that  is,  in  effect,  what  was  done  in  this 
case.    There  seems  to  have  been  no  contest 
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made  by  appellant  of  tbe  affidavit  made  by 
llary  E3.  Jones. 

[3]  If,  however,  we  sbonld  be  mistaken  In 
tMs  view,  still  we  say  that  the  action  of  the 
conrt  In  refusing  to  sustain  appellant's  mo- 
tion to  dismiss  for  the  want  of  proper  affida- 
vit of  Inability  to  pay  costs  or  give  security 
therefor  by  eadi  of  the  members  of  said 
partnership,  still  such  error  on  the  part  of 
the  court  was  harmless,  and  has  not  result- 
ed In  any  Injury  to  appellant,  for  the  reason 
that  Afpellees  recovered  a  judgment  against 
aooellant,  which  carried  with  it  a  judgment 
for  costs  In  their  favor.  The  asslgnpaent  is 
overruled. 

The  second  assignment  Is  to  the  effect  that 
the  court  erred  In  refusing  to  sustain  appel- 
lant's motion  and  exception  to  dismiss  the 
suit,  because  the  Individual  names  of  the 
persons  composing  the  partnership  of  Jones, 
Sullivan  &  Jones,  i^aintiffs  below,  were  not 
stated  In  the  complaint  of  appellees,  nor  In 
the  citation  Isstied  on  such  complaint  Such 
a  motion  was  made  by  appellant  below,  both 
in  the  justice's  court  and  in  the  county  court, 
and  was  overruled  in  both  instances. 

[4]  The  proposition  under  this  assignment 
is  that  the  individual  names  of  partners  must 
be  stated  in  the  pleadings.  Since  this  suit 
was  commenced  In  a  justice's  court,  the  strict 
rules  of  pleading  required  in  courts  of  rec- 
ord were  not  applicable,  and  It  was  not  re- 
quired that  the  complaint  of  appellees  in  the 
justice's  court  should  be  as  spedflc  In  all 
particulars  as  would  be  required  In  a  plead- 
ing filed  in  tbe  county  or  district  court  We 
notice,  however,  from  the  transcript  that  the 
account  sued  on  by  appellees  in  the  justice's 
court  refers  to  and  specifically  mentions  tbe 
written  contract  of  lease  executed  by  appel- 
lant the  breach  of  which  was  claimed  by 
appellees,  and  upon  Inspection  of  this  con- 
tract, we  find  that  the  individual  names  of 
each  of  the  members  composing  the  partner- 
ship of  Jones,  Sullivan  &  Jones  appear  In 
said  contract.  This  contract,  therefore,  hav- 
ing been  specifically  referred  to  in  tbe  com- 
plaint and  cause  of  action  filed  by  appellees 
In  the  Justice's  court,  became  a  part  thereof, 
and,  tn  fact,  the  original  contract  was  filed 
along  with  the  account  sued  on,  and  was 
entirely  sufficient  to  give  appellant  notice  as 
to  who  constituted  the  partnership  of  Jones, 
Sullivan  &  Jones.  There  is  nothing  in  this 
assignment,  and  it  is  overruled.  Hallway 
Co.  V.  Philips,  63  Tex.  690;  Vernon's  Sayles' 
Texas  Civil  Statutes,  art  2326;  Rector  t. 
Bice  Milling  Co.,  100  Tex.  691,  162  S.  W. 
402.  Many  other  authorities  might  be  cited, 
from  which  it  would  appear  that  the  conten- 
tion of  appellant  as  to  this  assignment  is 
not  tenable. 

The  case  was  submitted  to  tbe  jnry  on 
special  Issues,  which,  together  with  the  an- 
swers of  the  jury  thereto,  were  as  follows: 

"Special  Issue  No.  1:  Did  Jones,  Sullivan  ft 
Jones  voluntarily  return  the  restaurant  and 
fixtures  back  to  John  P.  Davidson?  Jury  an- 
swered. No, 


"If  yon  answer,  Tea,  you  need  not  answer 
the  following  issues: 

"Special  &ue  No.  2:  Were  Jones,  Sallivan 
&  Jones  damaged  by  the  takingr  of  tbe  restaurant 
and  fixtures  back  by  John  F.  Davidson?  Jury 
answered,  T«b. 

"If  you  answer.  Yes,  you  will  answer  special 
issue  No.  3. 

"Spedal  Issue  No.  3:  How  much  was  Jones, 
Sullivan  &  Jones  damaged  ?  Tou  will  answer  in 
dollars  and  cents.    Jury  answered,  $100.00." 

Appellant's  third  assignment  of  error  is  as 
follows : 

"The  court  erred  in  its  charge  in  special  is- 
sue No.  1  submitted  to  the  jury,  as  to  whether 
or  not  plaintiff  voluntarily  surrendered  said 
property  to  the  defendant,  but  should  have 
charged  the  jury  that  if  the  plaintiff,  or  either 
one  of  the  plaintiffs,  turned  over  said  property 
to  tbe  defendant,  then  in  which  event,  the  jury 
fihould  have  been  instructed  to  answer  special 
issue  No.  1,  Yes,  aa  is  shown  by  defendant's 
special  charge  No.  1  and  bill  of  exceptions  No. 
1,  herewith  presented  and  made  a  part  hereof, 
and  also  which  special  charge  thus  presented 
to  the  court  is  now  referred  to  and  made  a  part 
hereof." 

[5]  It  is  true,  as  pointed  out  by  appellant, 
that  the  court  in  Its  charge  to  the  jury  did 
not  tell  the  Jury  that  If  either  of  the  mem- 
bers of  the  partnership  composed  of  Jones, 
Sullivan  Sc  Jones  voluntarily  surrendered  and 
turned  back  the  premises  in  question  to  ap- 
I)ellant,  sudi  action  on  the  part  of  such  mem- 
ber would  be  binding  on  the  firm,  and  that 
the  appellant  would  not  be  liable  as  for 
tbe  breach  of  the  contract  set  up  by  appel- 
lees, and  we  are  not  sure  that  It  would  have 
been  proper  for  the  court  to  have  so  instruct- 
ed the  jury,  for  the  reason  that  we  are  not 
prepared  to  concede  that  any  one  member  of 
the  firm  of  Jones,  Sullivan  &  Jones  had  the 
authority  to  so  wind  up  their  partnerstiip 
business,  and  release  appellant  from  his  con- 
tract, especially  without  the  consent  of  at 
least  one  of  the  other  members  of  said  firm, 
and  there  is  nothing  in  the  record  to  show 
that  any  one  member  of  said  firm  was  so  au- 
thorized by  any  other  member  of  the  firm. 
But  aside  from  this,  we  think  that  the  charge 
of  the  court  as  given,  followed  the  theory 
and  dalm  of  appellant  on  this  issue,  both  In 
his  pleadings  and  as  to  the  evidence  Intro- 
duced by  him.  It  Is  clear  from  the  record 
before  ns  that  appellant  claimed,  In  the  low- 
er court,  that  all  the  members  of  this  part- 
nership expressly  agreed  and  did  turn  back 
to  appellant  the  premises  In  question,  in 
consideration  of  the  firm  b^ng  released  from 
the  contract  with  appellant,  and  the  evidence 
Introduced  by  appellant  is  to  the  effect  that 
all  the  members  so  agreed.  It  is  nowhere 
claimed  by  appellant  that  one  of  the  members 
of  Jones,  Sullivan  ft  Jones  acted  for  the  oth- 
ers, or  purporting  to  act  for  tbe  others,  turn- 
ed back  the  premises  to  appellant  and  there- 
fore we  think  that  the  charge  of  the  court 
as  given,  in  following  the  contention  of  ap- 
pellant, both  according  to  his  pleadings  and 
his  evidence,  was  correct,  and  that  there  was 
nothing  calling  for  an  instruction  to  tbe  ef- 
fect that  the  consent  of  one  of  the  members 
acting  for  the  others,  would  be  sufficient  to 
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protect  appellant  against  the  claim  of  breach 
of  contract.  In  view  of  appellant's  plead- 
ings and  his  evidence  on  this  point,  it  is  but 
reasonable  to  presume  that  if  the  jury  believ- 
ed that  any  member  of  the  firm  consented 
to  return  the  premises  to  appellant,  then  all 
of  them  did;  but  the  Jury  found,  tn  effect, 
following  the  plea  and  the  evidence  of  ap- 
pellant, that  none  of  said  members  so  agreed 
to  turn  back  to  appellant  said  premises.  We 
thinlc  that  there  was  no  error,  under  the  cir- 
cumstances, committed  by  the  trial  court, 
as  claimed  in  this  assignment. 

Appellant's  fourth  assig;nmeDt  is  as  fol- 
lows: 

"The  court  erred  in  not  giving  the  defendant's 
special  charges  Nos.  1,  2,  3,  and  4,  hereto  at- 
tactied  and  made  a  part  hereof." 

The  proposition  under  this  assignment  is: 

"The  special  charges  hereinafter  referred  to 
wm  have  to  be  read  in  connection  herewith. 
The  issues  presented  by  said  special  charges  were 
raised  by  the  testimony,  and  any  disputed  ques- 
tion of  fact  should  be  submitted  to  the  jury. 
This  proposition  is  aslced  to  be  considered  in 
connection  with  the  assignment  and  the  special 
charges,  in  view  of  the  testimony  hereinafter 
quoted." 

The  statement  following  this  proposition 
under  this  assignment  Is  as  follows : 

"Special  Charge  No.  1:  'There  havingbeen  no 
parties  plaintiff  in  the  court  below  in  this  cause, 
yon  are  charged  to  find  for  the  defendant.' 

"Special  C?hargo  No.  2:  *You  are  instructed.  In 
answering  special  issue  No.  1  presented  in  the 
court's  charge,  that  if  you  find  that  either  mem- 
ber of  the  firm  voluntarily  turned  said  property 
over  to  the  defendant,  then  you  shotdd  answer 
special  issue  No.  1,  Tes.' 

"For  additional  statement,  see  testimony  al- 
ready quoted  under  assignment  No.  3,  wliere,  in 
substance,  appellant's  witnesses  testified  ap- 
pellees voluntarily  surrendered  the  premises. 

"Special  issues  were  reserved  for  the  court's 
refusing  to  give  these  charges." 

[1, 7]  Thus,  it  will  be  readily  seen  that  un- 
der this  one  assignment,  the  action  of  the 
trial  court  is  attempted  to  be  challenged  be- 
cause of  its  refusal  to  give  several  different 
special  charges  pertaining  to  several  differ- 
ent matters  and  contentions,  and  entirely 
unrelated  to  each  other,  and  therefore  the 
assignment  is  both  duplidtona  and  multi- 
farious, and  under  the  rules  cannot  be  con- 
sidered, and,  besides,  such  assignment  Is 
not  followed  by  such  a  proposition  of  law 
as  is  required  by  the  rules,  nor  is  the  state- 
ment thereunder  such  as  is  required,  and  the 
same  will  not  therefore  be  considered. 

[I]  The  fifth  assignment  is: 

"The  court  should  have  dismissed  this  suit  for 
the  want  of  jurisdiction;  the  amount  sued  for 
being  in  excess  of  the  court  below.  Hence  the 
court  has  no  jurisdiction." 

The  proposition  under  this  assignment  is: 

"If  suit  is  for  damages  $199.99,  then,  as  a 

matter  of  law,  interest  Is  due  from  the  date  of 

damage  and  becomes  a  part  of  the  principal, 

and  in  wtiich  event  would  total  more  than  |200, 


and  beyond  the  jurisdicticm  of  Jnstice  < 
The  justice  court  would  not  have  jnrisd 
where  the  amount  exceeds  $200." 

Notwithstanding  the  condition  of  thl 
signment  and  the  proposition  thereunde 
have  considered  it,  and  the  same  is  oven 
for  the  reason  that  the  amount  sued  f< 
shown  by  the  account  or  complaint  fil 
the  Justice  court  by  appellees,  was  for  e 
damages  in  the  aggregate  sum' of  $199 
part  of  which  was  claimed  for  breach  c 
contract  hereinbefore  mentioned,  and  tb 
ance  for  conversion  of  personal  properl 
hereinbefore  explained,  and  nowhere  1: 
complaint  was  interest  prayed  for  by  i 
lees,  on  either  Item,  and  therefore  the  ai 
claimed  by  appellees  and  put  in  contra 
in  the  Justice  court  below  was  not  In  c 
of  $200,  as  claimed  by  aippellant,  and  i 
fore  not  In  excess  of  the  Jurisdiction  < 
Justice  court.  Appellant's  contention,  1 
effect  that  interest  was  recoverable  as  a 
ter  of  law  on  the  amount,  thus  claim 
appellees  in  the  Justice  court.  Is  not  ct 
though  it  may  be  conceded  that  had  app 
prayed  for  interest  in  the  Justice  court  I 
upon  the  amount  claimed  as  damages 
court  might  have  been  authorized  to 
interest,  and  had  such  been  the  situati 
may  be  that  the  amount  so  claimed  I 
pellees  would  have  been  in  excess  of  t 
risdiction  of  the  Justice  oourt.  App 
cites  as  an  authority  for  Ids  contentloi 
the  amount  claimed  was  in  excess  of  t 
risdiction  of  the  Justice  court  the  ex 
Railway  Ck).  v.  Perkins,  184  S.  W.  T25 
have  examined  this  authority,  and  hoh 
it  has  no  application  here.  It  was  hi 
the  court  in  that  case  that  where  the  pi: 
claimed  interest,  which,  added  to  tlie  i 
pal  amount  sued  for,  would  be  in  exo 
the  Jurisdiction  of  the  Justice  court,  thi 
Justice  court  had  no  Jurisdiction,  ai 
course,  the  county  court  would  have  i 
risdiction  on  appeal  of  the  case  to  that 
and  the  court  further  held  In  that  cas 
a  prayer  for  general  relief  would  be 
dent  to  authorise  a  recovery  of  Interes 
therefore  that  interest  was,  in  fact,  sui 
in  that  case,  and  the  amount  claime< 
therefore  in  controversy  of  the  Jnrisd 
of  the  Justice  court.  In  this  case,  tio\ 
there  was  not  even  a  prayer  for  genei 
lief.  But  all  that  was  claimed  was  $1 
as  actual  damages.  The  authorities 
are  cited  by  the  court  rendering  the  o] 
in  Railway  Co.  v.  Perislns,  supra,  c 
support  the  conclusion  we  have  reacb 
this  point     The  assignment  is  overm 

Falling  to  find  any  error  in  the  Judi 
complained  of,  we  conclude  that  tlie 
should,  in  all  respects,  be  affirmed;  f 
Is  so  ordered. 


Digitized  by 


Google 


O'LEART  T.  ST.  PAUL  FIKX  A  MARINE  UTS.  00. 


576 


I.-  ■ 


BY  T.  ST.  PAUL  FIRE  &  MARINI:: 
INS.  CO.    (No.  229.) 

of  Civil  Appeals  of  Texas.    Beaumont. 
30,  1917.    Rehearing  Denied  iTune  27, 
1917.) 

[TSARCE      «=>424r— AUTOUOBILK      INSTO- 

I— "Collision." 

der    a    policy    insuring    an    antomobile 

:  collision  with  any  other  vehicle  or  ob- 

iccluding  striking  of  roadbed,  rails,  ties, 

aintiff  could  not  recover  for  damage  to 

omobile  caused  by  the  second  floor  of  the 

in  which  it  was  kept  falling  upon  it,  as 

not  a  "collision"  with  such  an  object  as 

plated  by  the  policy. 

Note.— For  other  definitions,  see  Words 

lirases.  First  and   Second   Series,  Colli- 

7BARCB   #=>146(3)— Policy— CoNBTEUO- 

)oIicy  of  insurance  will  be  construed  most 
y  against  the  company. 
Note.— For  other  cases,  see  Insurance, 
3ig.  §  295.] 

M  from  Hanls  Connty  Court ;  Murray 
es.  Judge. 

by  D.  L.  O'Leary  against  the  St 
Fire  &  Marine  Insurance  Company. 
1  judgment  for  defendant,  plaintiff  ap- 

Afflrmed. 

ds,  King  ft  John,  of  Houston,  for  ap- 
.    Elliott  Cage,  of  Houston,  for  ap- 


OKE,  J.    This  was  a  suit  brought  by 

;nt  against  appellee  on  a  policy  of  in- 

e,  issued  by  appellee  to  appellant    The 

raised  by  the  pleadings   are   broad 

to  support  the  court's  findings  of  fact 

opinion,  and  it  is  therefore  unneces- 

I  enter  into  any  statement  of  the  con^ 

t  the  pleadinga    The  court's  findings 

,  filed  at  request  of  appellant  read  as 

i: 

td  that  on  or  about  July  8,  1915,  plain- 
1  defendant  entered  into  a  contract,  by 
ns  of  which  defendant  insured  an  automo- 
longing  to  the  plaintiff  in  the  sum  of 
he  policy  covering  damage  to  the  auto- 
and  equipment  in  excess  of  $25  by  being 
sion,  during  the  period  insured,  with  any 
utomobile.  vehicle  or  object,  excluding : 
lages  or  loss  to  tires  (unless  the  total 

caused  by  the  collision  to  the  automo- 
'ein  described  exceeds  the  sum  of  $200) ; 
lage  caused  by  striking  any  portion  of 
idbed  or  by  striking  the  rails  or  ties 
street,  steam,  or  electric  railroads ;  {S) 
damage  while  the  automobile  insured  ia 
perated  in  any  time  or  speed  contest  or 
leing  operated  by  any  person  under  the 
16  or  age  limit  by  fire.    The  policy  also 

damage  by  fire,  and  in  consideration 
emium  of  $28.05  insured  the  plaintiff's 
bile  for  the  term  of  one  year  m>m  July 

id  that  plaintiff  paid  for  said  car  the 

$850. 

id  that  on  or  about  August  14,  1915, 
was  in  a  collision  and  was  damaged  by 

Uision  in  the  sum  of  $50,  that  the  de- 
settled  with  said  plaintiff  for  said  dam- 

t  that  the  car  had  not  been  repaired  at 

e  of  the  accident  which  forms  the  basis 

suit 


"I  find  that  on  or  about  August  18,  1915, 
while  said  car  was  in  the  garage  of  the  McDade 
Automobile  Company  for  the  purpose  of  being 
repaired,  the  building  in  which  said  automobile 
company's  garage  was  located  collapsed,  the  sec- 
ond floor  of  the  building  falling  upon  the  said 
automobile  and  damaging  it;  that  the  building 
was  caused  to  collapse  hy  a  severe  storm. 

"I  find  that  the  damage  to  the  antomoUle 
sued  for  in  this  case  was  caused«by  the  second 
floor  of  the  building  falling  upon  said  antomo- 
bile, and  that  said  automobile  was  damaged  in 
the  sum  of  $300,  after  deducting  $25  as  provid- 
ed by  the  policy,  and  taking  Into  consideration 
the  deterioration  caused  by  the  use  of  the  car. 

"I  find  that  no  proofs  of  loss  were  furnished 
by  plaintiff,  but  that  defendant  denied  liability 
under  the  policy  and  has  never  paid  the  plaintiff 
for  the  damage  to  the  car." 

Judgment  was  entered  in  favor  of  de- 
fendant in  the  court  below.  Appellant,  In  due 
season,  filed  motion  for  new  trial,  which  was 
overruled,  plaintiff  excepting,  and  giving  no- 
tice of  appeal  to  this  court  and  the  case  is 
now  properly  I>efore  this  court  for  adjudica- 
tion. 
Appellant's  first  assignment  is  as  follows: 
"Because  the  cor.rt  erred  in  rendering  a  judg- 
ment in  favor  of  the  defendant  and  against  the 
plaintiff,  the  evidence  indisputably  showing  that 
the  automobile  described  in  plaintiff's  petition, 
and  belonging  to  the  plaintiff,  was  in  collision 
with  an  object  such  as  is  contemplated  by  the 
terms  of  the  policy  sued  upon  and  was  damaged 
because  of  such  collision  in  the  sum  sued  for." 

The  proposition  of  appellant  is  as  follows: 
"The  word  'coUidon'  includes  within  its  mean- 
ing—when it  is  used  in  a  policy  of  insurance  on 
a  v^ide,  which  policy  expressly  provided  that 
it  shall  not  be  considered  a  collision  when  the 
vehicle  is  damaged  by  striking  any  portion  of 
the  roadbed,  or  the  rails,  or  ties  of  street,  steam, 
or  electric  railroads — the  falling  of  any  object 
upon  the  vehicle  while  the  vehicle  is  stationary." 

On  the  other  hand,  it  is  contended  that 
the  alleged  collision  in  which  the  automobile 
was  damaged  was  not  such  as  was  contem- 
plated by  the  terms  of  the  policy. 

[1]  We  have  read  the  clause  of  the  policy 
carefully,  and  hare  arrived  at  the  conclusion 
that  the  contention  of  appellant  is  not  sound, 
and  that  this  court  would  not  be  justified 
in  holding  that  the  alleged  collision,  in  which 
the  automobile  was  damaged,  was  such  as 
was  contemplated  by  the  terms  of  the  pol- 
icy. The  car  was  in  a  garage.  The  second 
floor  of  the  building  or  garage'  falling  upon 
the  car  caused  the  damage.  Surely  it  cannot 
be  said  that  it  was  the  intention  of  the  par- 
ties, as  ascertained  from  the  terms  of  the 
policy,  that  the  word  "collision"  was  broad 
enough  to  cover  such  damage  as  occurred  in 
the  instant  case,  and  that  appellee  would  be 
called  upon  to  pay  a  loss  caused  by  the  fall- 
ing of  a  building  upon  the  car  while  the  car 
was  being  left  in  the  same. 

The  case  of  Harris  v.  American  Casualty 
Co.,  83  N.  J.  Law,  641,  85  Atl.  194,  44  L.  R. 
A.  (N.  S.)  70,  Ann.  Cas.  1914B,  846,  cited  by 
appiellant,  was  a  case  in  which  the  automo- 
bile, while  being  operated,  ran  off  the  bridge, 
and  struck  the  water  and  ground  beneath. 
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We  are  of  opinion  that  that  case  l8  easily  dls- 
tingulshed  from  the  Instant  case. 

The  case  of  Newton  Creek  Towing  Ca  ▼. 
Mtna  Ins.  Ck).,  163  N.  Y.  114,  57  N.  E.  302, 
was  a  case  In  which  a  boat  was  lashed  to  the 
side  of  a  tugboat  and  forced  through  a  heavy 
Ice  flow,  thereby  being  injured.  The  court 
held  that,  while  the  Injury  was  undoubtedly 
caused  by  collision  with  the  Ice,  still  the  In- 
jury was  not  within  a  contract  for  Insurance 
against  accident  caused  by  collision. 

[J]  We  agree  with  appellant  that  a  policy 
of  Insurance  will  be  construed  most  strongly 
against  the  company.  However,  we  do  not 
believe  that  a  forced  construction  and  one 
dearly  not  within  the  intention  of  either 
party  should  be  placed  upon  the  language 
used  In  the  policy.  We  do  not  believe,  in  the 
case  at  bar,  that  there  was  a  "collision"  with- 
in the  ordinary  meaning  of  that  term,  and 
we  are  of  opinion  that  appellant  should  not 
be  permitted  to  recover  upon  said  policy  In 
the  instant  case. 

Without  going  Into  detail,  and  without  ex- 
tending this  opinion  further,  it  will  be  sufll- 
dent  to  say  that,  in  our  judgment,  there  is 
DO  merit  in  appellant's  assignment  The 
same  is  therefore  overruled,  and,  as  this  court 
finds  no  error  in  the  action  of  the  lower 
court,  its  Judgment  is  in  all  things  affirmed. 


ADAMS  et  aL  v.  KELLY.    (No.  709.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

May  31.  1917.    On  Rehearing,  June  21, 

1917.) 

1.  EviDSNCK    «=9420(7)— Pabol    Evidknob— 

LlABIUTY  OF  INDORSBB. 

In  action  by  purchaser  of  bank  stock  for 
misrepresentations  as  to  value  of  its  assets, 
parol  evidence  was  admissiUe  to  show  that  an 
indorsement  on  a  note  among  such  assets  was  a 
qualified  indorsement 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f{  1800,  1801.  1943.] 

2.  Bills    and    Notes   <8s>190— Pabtial  In- 
dobseiismt. 

An  indorsement  intended  to  be  partial  only, 
and  not  as  to  the  whole  amount  of  the  note,  is 
void. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fi  454,  455.] 

On  Rehearing. 

3.  Appeal   and    Ebbob   $==>907(5)— Recobi>— 

PBFSUMPnONfl. 

Where  record  did  not  show  how  notice  of 
sale  was  to  be  made  under  certain  deeds  of 
trust  the  appellate  court  will  not  presume,  on 
objection  to  allowance  of  item  for  advertising 
notice  of  sale  thereunder,  that  the  deeds  of  trust 
provided  for  notice  by  posting  instead  of  ad- 
vertisement, in  view  of  Rev.  St  arts.  3757,  3759, 
as  to  notices  of  sales  of  real  estate. 

[Ed.  Note. — For  other  cases,  Bee  Appeal  and 
Error,  Cent  Dig.  §i  2914,  3674,  3676.] 

Appeal  from  District  Court,  Comanche 
County ;   J.  H.  Arnold,  Judge. 

Action  by  R.  H.  Kelly  against  B.  K.  Adams 
and  another.  From  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 


Ll  Old,  of  Uvalde,  and  H.   O.   King,  of 

Sabinal,  for  appellants.     H.  N.  Goodson,  of 
Comanche,  for  appellee. 

WALTHALL,  J.  R.  H.  Kelly,  appeUee, 
brought  this  suit  in  the  district  court  of 
Comanche  county  against  E.  K.  Adams  and 
Roy  J.  Davenport  appellants,  for  damages 
alleged  to  grow  out  of  a  transfer  to  him  (ap- 
pellee) by  appellants,  of  certain  bank  stock  in  | 
the  Merchants'  &  Farmers'  State  Bank  of  I 
Gustine,  Tex.  Appellee  allied,  in  substance, 
that  in  May,  1913,  he  made  a  certain  land 
deal  with  the  appellants  whereby  they,  in 
part  payment,  transferred  to  him  stock  in 
said  bank  to  the  amount  of  $14,100,  which 
stock  was  taken  in  said  trade  by  appellee  at 
$20,000;  that  the  bank  stock  was  to  be  of 
the  total  value  of  $19,000,  and  if  it  was  not 
then  appellants  were  to  pay  to  appeUee  in 
money  the  difference  in  the  correct  book 
value  of  said  bank  stock  and  the  $19,000.  I 
The  cause  of  action  is  alleged  to  grow  out  of 
the  fact  that  appellants  misrepresented  the 
outstanding  accounts  owed  by  the  bank;  it 
being  alleged  that  the  appellants  fraudulent- 
ly represented  to  appellee  that  the  outstand- 
ing accotints  were  all  paid,  but  that  after  the 
trade  was  made  certain  accounts,  duly  iton- 
ized,  were  found  to  be  ontstanding,  unsettled, 
and  still  owed  by  the  bank.  It  was  alleged 
in  the  fourth  paragraph  of  the  petition,  to 
which  several  of  the  grounds  of  error  are 
directed,  that:  j 

"Among  other  things  in  settling  said  book 
value  there  was  in  said  bank  as  one  of  its  as- 
sets a  note  given  by  J.  T.  and  Maggie  McWher- 
ter,  dated  February  15,  1913,  and  due  October 
1,  1913,  for  $2,619.67,  with  10  per  cent  inter- 
est after  maturity,  and  said  note  waa  secared 
by  the  said  McWherter  by  certain  deed  in  trust 
and  chattel  mortgages,  but  wbicb  was  subordi- 
nate to  other  deeds  of  trust  and  chattel  mort- 
gages to  secure  other  large  amounts  due  said 
bank  by  said  McWherter,  and  the  said  McWher- 
ter being  actually  Insolvent,  and  nothing  what- 
ever could  be  made  out  of  nim,  except  such  as 
might  be  realized  from  the  foreclosure  of  said 
deeds  of  trust  and  chattel  mortgages,  and  on 
this  note  now  complained  of  nothing  could  be 
realized  to  discharge  it  out  of  said  morttnge 
property  until  the  other  and  prior  mortgages 
were  satisfied,  and  it  was  a  fact  and  then  known 
to  the  plaintiff  and  to  the  defendants,  Daven- 
port and  Adams,  that  the  mortgace  prop<'rtr 
was  wholly  insufficient  as  security  on  this  $2,610.- 
67  note,  and  the  plaintiff  refused  to  allow  said 
note  to  be  figured  in  such  settlement  as  he  con- 
sidered It  insolvent  and  uncollectable,  and  added 
no  real  value  to  the  assets  of  the  bank,  and  he 
then  and  there  refused  to  have  said  note  con- 
sidered or  to  carry  out  his  trade  if  said  note 
was  put  into  said  settlement, 'because  of  ita  in- 
solvency ;  when  and  whereupon  •  •  •  in 
order  to  indace  the  plaintiff  to  let  said  note  be 
put  in  at  its  face  value,  •  *  •  the  said  Rny 
J.  Davenport  for  himself,  and  .acting  in  tb« 
capacity  hereinbefore  stated,  as  azent  for  E.  K. 
Adams,  stated  •  •  •  to  plaintiff  that  one 
J.  E.  McQuatters  •  •  •  was  liable  as  an 
indorser  for  the  whole  amount  of  said  $2,619.(17 
•  •  •  exhibited  •  •  •  to  plaintiff,  the 
name  of  J.  E.  McQuattem  written  across  the 
back  of  said  note,  and  which  he  then  dedarrd 
that  McQuatters  had  written  and  delivered  to 
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the  bank  for  the  purpose  of  becoming  an  indoreer 
and  snarantor  to  the  bank  for  the  payment 
of  the  whole  of  said  mmiey.  and  by  which  repre- 
sentations he  induced  the  plaintiff  to  bdieve  that 
the  said  J.  E.  McQnatters  was  a  snrety,  guar- 
antor, and  indorser  for  the  whole' amount  of 
said  note,  and  in  that  connection  the  plaintiff 
alleges  that  he  knew  J.  E.  McQuatUnv,  and 
imew  him  to  be  perfectly  solvent,  •  •  •  and, 
K>  believing  in  said  representations,  •  •  • 
the  plaintiff,  was  induced  to  permit  the  whole 
of  said  note  •  •  •  to  be  considered  in  said 
settlement  •  •  •  in  fixing  the  value  of  said 
bank  stock.     •     •     »" 

Appellee  alleged  tbe  effort  made  and  dili- 
gence used,  to  collect  the  said  note,  enforced 
the  said  deeds  of  trust  and  chattel  mortgages, 
and  realized  a  small  amount,  leaving  a  bal- 
ance due  on  said  note  of  f2387.06,  and  al- 
leged: 

"The  said  J.  E.  McQuatters  claims  and  rep- 
resents, and  so  believing  therein,  the  plaintiff 
alleges  the  fact  to  be,  that  the  said  McQuatters 
is  not  and  was  not  a  surety,  guarantor,  and  in- 
dorser for  the  full  amount  of  said  McWherter 
note,  and  never  did  sign  his  name  as  stated  for 
the  purpose  of  being  surety,  guarantor,  and  in- 
dorser, but  that  the  said  McQuatters  was  a 
stockholder  in  said  bank  owing  In  common  with 
Adams  and  Davenport,  and  had  only  become  in- 
dorser of  the  McWherter  note,  and  had  only 
signed  his  name  thereon  as  an  indorser  on  said 
note  to  the  proportion  that  his  stock  in  said 
bank  bore  to  all  the  balance  ^f  the  stock,  and  the 
said  McQuatters  refused  to  pay  the  balance 
due  on  said  note,  and  refuses  and  repudiates 
any  liability  except  to  the  extent  aforesaid." 

The  petition  alleges  knowledge  on  the  part 
of  appellants  of  said  facts,  and  that  same 
were  concealed  from  appellee  in  making  the 
trade;  that  had  he  known  the  facts  as  he 
alleges  theiQ  to  be  he  would  not  have  consid- 
ered the  note  In  fixing  the  value  of  tbe  bank 
stock.  Plaintiff  made  McQuatters  a  party 
defendant  to  determine  what  the  real  amount 
be  might  be  liable  for,  and  asked  for  Judg- 
ment against  McQuatters  for  what  amount 
McQuatters  might  owe  on  the  note,  judgment 
against  Adams  and  Davenport  on  the  note  for 
whatever  balance  on  the  note  McQuatters  was 
not  liable  for,  and  a  judgment  against  Adams 
and  Davenport  for  the  aggregate  sum  of  the 
other  Items  as  pleaded,  alleging  same  to  be 
$333.02. 

Defendants  answered  by  plea  of  privilege 
to  be  sned  In  tbe  county  of  their  domlcUe, 
general  demurrer  and  various  and  numerous 
special  exceptions,  pleas  to  the  jurisdiction 
and  In  abatement,  general  denial,  and  special 
answers  which  wUl  be  stated  where  It  is 
necessary  to  do  so. 

The  court  overruled  all  exceptions,  and, 
the  case  having  been  tried  without  a  jury, 
judgment  was  rendered  in  favor  of  appellee 
and  against  Davenport  and  Adams  for  $535, 
and  that  appellee  take  nothing  as  against 
McQuatters.  Tbe  trial  court  made  findings 
of  fact  and  conclusions  of  law  as  follows: 

"Findings  of  Fact. 

••a)  I  find  that  abont  the  8th  day  of  May. 
1013,  the  plaintiff  and  the  defendants  entered 
into  a  contract  in  writing  wherein,  among  other 
things,  the  defendants  were  to  sell  and  transfer 
to  the  plaintiff  their  bank  stock  in  the  S^um- 
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en*  &  Merchants'  State  Bonk  of  Gustlne,  Tex., 
and  whldi  consisted  of  141  shares  of  the  par 
value  of  $100  per  share,  and  that  in  the  trade, 
between  said  parties  said  stock  was  to  be  taken 
as  a  payment  by  the  plaintiff  at  the  sum  of 
$20,000,  provided  that  the  books  of  said  bonk 
should  show  the  stock  to  be  of  the  book  value  of 
$19,000,  and  in  the  event  the  book  value  of  said 
stock  was  not  $10,000,  then  the  defendants  were 
to  pay  to  the  plaintiff  in  cash  the  difference  be*. 
tween  the  ascertained  book  value  of  said  stock 
and  the  sum  of  $10,000. 

"(2)  I  find  that  by  subsequent  contract  between 
the  parties  that  the  investigation  as  to  the  book 
value  of  the  stock,  and  the  settlement  of  all  of 
the  matters  pertaining  to  said  contract,  and  that 
said  (record  here  incomplete)  contract  should  be 
closed  up  as  of  date  on  July  1,  1013. 

"(3)  I  find  that  the  plaintiff  on  or  abont  July 
1,  1013,  in  all  things  complied  \vith  hia  part  (k 
said  contract,  and  that  at  said  time  the  capital 
stock  of  said  bank  consisted  of  200  shares  of 
the  par  value  of  $100  each. 

"(4)  I  find  that  during  the  negotiations,  at  an 
investigation  connected  with  said  trade  and  prior 
to  July  1,  1913,  In  the  ofiice  of  the  Farmers' 
8c  Merchants'  State  Bank  at  Gustine,  Tex.,  in 
Comanche  county,  Tex.,  that  the  plaintiff  was 
shown  the  notes  and  books  of  said  bank  by  the 
defendant  E.  K.  Adams,  acting  for  himself  and 
Boy  J.  Davenport;  and  upon  the  information 
and  data  furnished  to  the  plaintiff  by  said  Ad- 
ams it  was  agreed  that  tbe  book  value  of  said 
stock  was  a  Uttle  less  than  $19,000,  and  that 
for  such  difTerence  tbe  defendants  paid  in  cash 
to  the  plaintiff  the  amount  of  the  difference  be- 
tween the  book  value  of  the  stock  and  said 
$19,000,  Ecsid  settlement  being  made  on  the  face 
of  the  representations  of  the  defendants. 

"(6)  I  find  that  at  the  time  stated  in  the  last 
finding  of  fact  that  in  Comanche  county,  Tex., 
the  said  E.  K.  Adams,  acting  for  himseuf  and 
Roy  J.  Davenport,  fraudulently  represented  as 
a  fact,  and  stated  as  a  fact  to  the  plaintiff  that 
one  J.  E.  McQuatters  was  an  indorser  on  a 
certain  note  executed  by  J.  T.  and  Maggie  Mc- 
Wherter, dated  February  16,  1918,  for  the  sum 
of  $2,619.67,  with  10  per  cent  interest  after, 
maturity  and  payable  to  the  Farmers'  &  Mer- 
chants' State  Bank  of  Onstine,  Tex.,  and  at 
said  time  exhibited  to  plaintiff  the  said  note, 
across  the  back  of  which  was  written  the  name 
'J.  E.  McQuatters,'  and  that  the  plaintiff, 
knowing  said  McQuatters  to  be  solvent,  accepted 
said  note  at  its  face  value,  in  arriving  at  the 
book  value  of  said  stock,  and,  but  for  said  repre- 
sentation of  said  defendants  that  McQuatters 
was  an  indorser  on  said  note,  would  have  not 
accepted  said  note  at  its  face  value  in  arriving 
at  the  book  value  of  said  stock,  and  that  in  ac- 
cepting tbe  same  the  plaintiff  relied  on  the  rep- 
resentations of  fiiet  made  by  the  said  defend- 
ants. 

"(6)  I  find  that  in  fact  J.  B.  McQnatters  was 
not  an  indorser  on  said  note,  and  that  neither 
"the  Farmers'  &  Merchants'  State  Bank  of  Gus- 
tlne" nor  "J.  T.  or  Maggie  McWherter"  ever 
re9uested  the  said  J.  E.  McQuatters  to  indorse 
said  note,  and  that  he  did  not  indorse  said  note 
at  the  request  or  for  the  benefit  of  either  of  the 
parties  to  said  note,  but,  while  his  name  appear- 
ed written  on  said  note,  that  long  after  the 
execution  of  said  note,  and  at  the  request  of 
the  defendants  E.  K.  Adams  and  Roy  J.  Daven- 
port, in  connection  with  prior  trade  of  bank 
sto<&  In  said  bank  between  said  McQuatters  and 
Davenport  &  Adams,  that  the  said  McQuatters 
indorsed  the  same  in  order  to  gnarsntee  said 
note  to  Davenport  and  Adams  to  the  extent 
that  his  (McQuatters)  stock  bore  to  the  entire 
stock  of  said  bank,  and  that  said  transaction 
had  between  said  parties  was  had  before  the 
plaintiff  bought  stock  in  said  bank,  and  the 
only  parties  to  such  transaction  were  Davenport 
and  Adams  and  3.  E.  McQuatters,  and  from 
said  facts  I  find  that  as  to  said  bajok  or  as  to 
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said  3.  T.  and  Maggie  McWberter,  and  as 
to  plaintiff,  that  J.  E.  McQuatters  was  not  lia- 
ble as  an  indorser  on  said  McWherter  note; 

"(7)  I  find  that  the  extent  of  the  liability  of 
J.  E.  McQuatters  by  reason  of  said  contract 
with  Davenport  and  Adams  was  the  snm  of 
$1,200,  and  which  I  find  has  been  paid  by  the 
said  McQuatters,  and  that  said  McWherter  note 
is  entitled  to  said  credit  of  $1,200,  and  that 
said  amount  is  the  extent  of  the  liability  to  any 
party  by  reason  of  the  name  of  J.  E.  McQuatters 
being  written  across  the  back  of  said  note. 

"(8)  I  find  that  at  the  time  said  representa- 
tions were  made  by  E.  K.  Adams  to  the  plain- 
tiff that  McQuatters  was  not  indorser  on  said 
note  for  the  full  amount,  and  that  said  indorse- 
ment made  it  good,  that  the  same  was  false  and 
known  to  said  Adams  to  be  false,  and  that  the 
plaintiff  acted  thereon  in  a  belief  of  the  truth 
of  said  representation,  and  would  have  not  acted 
otherwise,  and  that  said  representations  were 
made  in  Comanche  county,  Tex. 

"(9)  I  find  that  said  McQuatters  note  was  se- 
rured  by  a  third  lien  on  certain  real  estate  and 
a  second  lien  on  certain  stock,  and  that  said 
real  estate  and  stock  were  sold  at  trustee's  sale, 
and  that  there  was  due  on  account  of  prior  liens 
on  said  real  estate  and  stock  as  follows: 
The  W.  T.  Humble  indebtedness  ?1,973.70 

The  J.  R.  Eanes  indebtedness  305.20 

On  account  of  the  Gibbs  note  224.00 

On  account  of  Taxes,  advertising  and 

feeding,  183.68 

On  account  of  attorney's  fees  250.00 

On  account  of  trustee's  fees  170.00 

And  all  of  which  proper  and  legal  charges 
against  said  security  amount  to  the  sum  of 
$3,106.67. 

"(10)  I  find  that  the  sale  of  said  real  estate 
brought  $3,400,  and,  after  (deducting  said  legal 
charges  above  shown  of  $3,106.67,  leaves  a  bal- 
ance of  $293.33,  which  should  be  credited  on 
the  McWherter  note. 

"(11)  I  find  to  date  of  sale  of  said  oroperty 
there  was  due  on  the  McWberter  note  $2,684.32, 
and  that  the  same  is  entitled  to  the  following 
.credits : 

For  sale  of  land  $   293.33 

For  sale  of  stock  607.00 

By  cash  paid  by  J.  B.  McQuatters       1,200.00 

—making  a  total  credit  on  said  note  $2,100.33. 
and  which  left  a  balance  due  on  said  note  oi 
$583,00.  And  I  find  that  said  note  is  uncollecta- 
ble  in  said  sum  of  $583.09. 

"(12)  I  find  that  at  the  time  the  books  of  the 
bank  were  exhibited  to  the  plaintiff  for  investi- 
gation, and  that  at  the  time  the  statement  of 
July  1,  1013,  was  rendered  to  the  plaintiff  for 
final  settlement,  that  the  following  charges, 
which  were  enforceable  against  the  bank  as  a 
liability,  did  not  appear  on  the  books  as  a 
charge,  and  that  all  of  said  items  were  after- 
wards paid  by  said  bank: 

Salary  for  E.  K.  Adama  $125.00 

Salary  for  B.  P.  Gamd  40.00 

Gustine  Gazette  6.25 

The  Tutwiler  item  2.21 

Phone  expense  2.25 


$176.71 

—which  were  legitimate  charges  against  said 
bank,  and  which  should  have  been  shown  by 
the  defendants  in  said  statement  as  liabilities 
of  said  bank,  and  which  were  not  shown  in  said 
statement  or  on  said  books,  and  I  find  that  said 
false  entries,  in  which  said  items  failed  to  be 
shown  on  the  books,  in  said  statement,  and  the 
representations  concerning  the  same,  were  made 
and  occurred  in  Ciomanche  county,  Tex. 

"(13)  I  find  on  account  of  the  balance  due  on 
the  McWberter  note  of  $583.09  and  on  account 
of  the  liability  shown  in  the  last  finding  of  fact 
of  $175.71,  and  that  the  book  value  of  said  stock 


was  misrepresented  by  the  defendant  to  the 
plaintiff  in  the  aggregate  of  said  soms^  to  wit. 
$759.70,  and  had  the  true  condition  of  said 
stock  and  the  book  value  thereof  been  repre- 
sented to  the  plaintiff,  that  the  book  value  of 
said  stock  Would  have  been  worth  $758.70  less 
than  said  sum  of  $19,000. 

"(14)  I  find  that,  except  as  to  the  specific 
items  set  out  and  itemized  above,  there  is  no 
liability  of  the  defendants  to  the  plaintiff  oa 
account  of  any  of  the  other  matters  set  up  ia 
the  plaintiff's  petition ;  and  I  find  that  the  bal- 
ance due  on  the  McWherter  note  is  insolvent 
and  uncollectable,  and  no  part  of  it,  nor  the 
amount  of  the  liabilities  of  $175.71,  has  ever 
been  paid  to  said  bank  or  to  the  plaintiff  by 
the  defendants  or  any  other  person. 

"Conclusions  of  Law. 

"(1)  I  conclude  as  a  matter  of  law  that  the 
acts  of  the  defendant  Adams  constituted  action- 
able fraud,  and  were  committed  in  Ck>manche 
county,  Tex.,  and  that  the  venue  is  properly 
laid,  and  that  this  court  has  the  right  to  try 
said  cause,  and  I  refuse  to  sustain  the  plea  of 
privilege  of  defendants,  and  overrule  the  same. 

"(2)  I  condude  as  a  matter  of  law  that  this 
court  has  jurisdiction  of  this  cause,  and  refuse 
to  dismiss  the  suit  on  this  reason. 

"(3)  I  conclude  as  a  matter  of  law  that  the 
name  of  J.  E.  McQuatters  written  on  the  back 
of  said  McWherter  note  was  not  an  indorse- 
ment, but  was  only  written  under  the  private 
agreement  between  himself  and  Davenport  and 
Adams,  and  was  without  consideration,  and  that 
he  has  discharged  all  of  his  liability  by  reason 
thereof. 

"(4)  I  conclude  as  a  matter  of  law  that  the 
books  of  the  bank,  whiqh  were  examined  at  the 
time  of  the  investigation  and  the  statement  fur- 
nished to  dose  tip  said  transaction  of  July  1, 
1913,  not  showing  the  various  liabilities  listed 
the  findings  of  fact  above,  and  they  not  being 
taken  into  consideration  at  the  time,  and  having 
been  made  and  exhibited  by  the  defendants  in 
Comanche  county,  Tex^  constituted  actionable 
fraud,  and  tte  plaintift  is  entitled  to  recover 
from  the  defendants  said  amount  shown  on  ac- 
count thereof  in  the  findings  of  fact. 

"(5)  I  find  08  a  matter  of  law  that  th«  meas- 
ure of  damages  in  this  case  is  i-^^/aoo  of  the 
'total  amount  which  the  value  of  the  bank  was 
de<Tcased  by  reason  of  the  actions  and  represen- 
tations of  the  defendants  Adams  and  Uaven- 
port,  as  is  shown  in  the  findings  of  fact  above, 
apd  which  decreased  value  aggregates  $759.70. 

"(6)  I  conclude  as  a  matter  of  law  that  on 
account  of  all  of  the  matters  stated  that  the 
difference  in  the  total  debits  and  credits  being 
the  sum  of  $759.70,  and  the  plaintiff  owning 
at  the  time  141  shares  of  stodi:  of  said  Irank, 
and  that  the  total  number  of  shares  in  said 
bank  being  200  shares,  I  conclude  that  the 
plaintiff  is  entitled  to  recover  of  and  from  the 
defendants  E.  K.  Adams  and  Roy  J.  Daven- 
port jointly  and  severally  i*i/joo  of  the  sum 
of  $750.70,  and  which  is  $636,  and  I  here  now 
render  judgment  In  favor  of  the  said  plaintiff, 
R.  H.  Kelly,  and  against  the  defendants  E.  K. 
Adams  and  Roy  J.  Davenport  jointly  and  sever- 
ally the  sum  of  $535,  with  interest  thereon 
from  July  1,  1913,  at  6  per  cent  per  annum  and 
aU  costs  in  this  behalf  expended. 

"(J)  I  conclude  as  a  matter  of  law  there  is 
no  liability  of  the  defraidant  J.  B.  McClnatters 
to  the  plaintiff  or  any  one  else^  and  jndgmect 
is  rendered  that  he  go  hence  without  day." 

Appellants'  first  seven  and  the  tenth  as- 
signments, la  various  ways  have  referoice  to 
the  fourth  paragraph  of  the  appellee's  peti- 
tion bereinabore  set  ont,  and  the  action  of 
the  Court  having  reference  thereto.  The  first 
thre«  assignm^its  complain  of  the  orernil- 
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log  of  appellabts'  spedal  exceptions  directed 
to  said  paragraph.  Tbe  £onrth  and  fifth 
claim  error  in  the  court's  fifth  finding  of  fact 
on  the  issue  tendered  in  said  fourth  para- 
graph. The  sixth  assigns  error  to  the  court's 
dzth  finding  of  fact  under  said  fourth  para- 
graph in  holding  that  appellants  fraudulent- 
ly represented  to  ajwellee  as  a  fact  that  Mc- 
Quatters  was  an  indorser  for  the  full  amount 
of  the  note.  The  seventh  assigoiueut  com- 
plains of  tbe  court's  seventh  flndij^  'of  fact, 
fixing  McQuatters'  llabiUty  at  fl,200.  The 
tenth  assignm^it  asserts  error  in  tbe  court's 
third  condnsion  of  law.  We  thlnlc  we  need 
not  discuss  these  several  assignments  sepa- 
rately and  severally,  as  they  all  tend  to  the 
one  qaestlon  of  McQuatters'  liability  as  in- 
dorser on  the  note  under  the  facts  stated  and 
tbe  proof  tiered  onder  the  fourth  paragrai^ 
of  the  petition. 

At  the  time  aivellants  and  appellee  pei> 
fected  their  trade,  fixing  the  book  valne  of 
tlie  bank  stock,  the  McWherter  note  was  not 
tlien  due,  and  the  name  of  J.  B.  McQuatters 
was  written  in  blank  across  the  ba(^  of  tlie 
note,  nie  name  of  McQuatters  on  tbe  note 
was  the  inducement  to  appellee  to  consider 
the  note  as  thus  indorsed  in  fixing  the  value 
of  the  bank  stock.  When  appellee  refused  to 
consider  the  note  in  fixing  the  value  of  the 
stock,  It  was  alleged,  and  the  court  found, 
that  appellants  stated  to  appellee  as  a  fact 
that  McQuatters  was  an  indorser  on  the  Mo- 
Wherter  note,  and  exhibited  to  a^ellee  the 
said  niote  acrofss  the  back  of  which  was 
written  the  name,  "J.  E.  McQuatters,"  and 
appellee,  knowing  McQuatters  to  be  solvent, 
accepted  the  note  at  its  face  value  in  fixing 
the  value  of  the  bank  stock,  relying  opon  the 
representation  of  api)ellants  as  to  McQuat- 
ters' Indorsement  thereon.  Appellee  in  bis 
pleading  alleged  that  McQuatters,  in  fact, 
was  not  a  surety  and  indorser  of  said  note 
for  the  foil  amount  thereof,  and  that  he  did 
not  sign  his  name  thereon  for  the  purpose  of 
being  snch  surety,  guarantor,  and  indorser, 
but  signed  said  note  as  an  indorser  only  to 
the  proportion  tliat  his  stock  in  the  bank  bore 
to  all  the  balance  of  tbe  stock. 

The  question  is  presented  under  the  sev- 
eral assignments:  Can  parol  evidence  be 
heard  to  show  tliat  McQuatters  made  the 
qualified  indorsement  'of  the  note  under  the 
facta  alleged  by  appellee?  The  trial  court 
held  to  the  view  that  parol  evidence  could 
be  heard  to  show  the  real  facts,  and,  so  hold- 
ing, overruled  appellants'  exceptions  to  the 
fourth  iwragraph  of  tke  petition,  heard  the 
evidence,  found  tliat  McQuatters-  was  not  an 
indorser  for  the  face  value  of  the  note,  that 
be  did  not  indorse  the  note  at  tbe  request  or 
for  the  benefit  of  either  of  the  parties  to  the 
note,  bat  that,  after  the  note  was  executed 
and  delivered  in  connection  with  a  prior 
trade  of  liank  stock  in  said  bank  between  Mc- 
Quatters, Adams,  and  Daxeapovt,  McQuatters 


Indorsed  the  note  In  order  Co  guarantee  said 
note  to  Davenport  and  Adamd  to  the  extent 
that  his  stock  bore  to  the  entire  stock  in  the 
banli,  and  that  such  indorsement  was  before 
the  appellee  bSonght  atwA  in  said  bank,  and 
that  the  only  parties  to  tbe  transaction  In 
which  he  made  the  indorsement  were  htmaan* 
(McQnattezB)  Adams  and  Davenport. 

If  pared  proof  could  properly  be  beard  in 
this  suit  to  show  tlie  qualified  indorsement 
at  McQuatters,  his  name  being  written  in 
i^nk  across  the  back  of  the  note  withoiut  any 
qualifying  words  thereon,  the  court  was  not 
in  error  in  the  several  matters  pointed  out 
in  the  several  assignments. 

McQnatters  was  not  the  payee  of  tbe  note; 
nor,  so  fbr  as  the  transaction  In  which  the 
note  was  originally  made,  nor  the  transaction 
Involved  in  this  suit,  did  McQuatters  receive 
any  benefit  by  liis  Indorsement  of  the  note. 
His  Indorsement  was  not  made  at  the  time 
tbe  note  was  executed  and  delivered  by  the 
McWherters,  but  afterward,  and  in  a  sepa- 
rate transaction  from  the  making  of  the  note. 
McQuatters'  liability  on  the  note  to  the  bank 
at  the  time  be  indorsed  the  note  and  by  reason 
of  his  indorsement  would  be  tbe  extent  of  bis 
liability  in  fixing  the  book  value  of  tbe  bank 
stock. 

[1]  We  think  that  pared  evidence  was  ad- 
missible to  show  the  facts  and  contract  be- 
tween McQuatters  and  Adams  and  Davenport 
under  which  the  indorsement  was  made. 

The  ground  for  admissibility  of  parol  evi- 
dence is  stated  by  Daniel  on  Negotiable 
Instruments,  S  711  (Oth  Bd.),  to  be,  that  the 
iwsltion  of  the  name  upon  the  paper  is  one 
of  ambiguity  in  itself,  that  it  is  not  a  com- 
plete tioutract,  as  is  tbe  case  of  an  indorse- 
ment by  the  payee,  which  imports  a  distinct 
and  certain  liability,  but  rather  evidence  of 
authority  to  write  over  it  the  contract  that 
was  entered  into,  and  that  parol  evidence 
merely  discloses  and  brings-  to  light  the  terms 
of  the  unwritten  contract  that  was  made  be- 
tween tbe  parties.  Tbe  rule  stated,  we  think, 
is  sustained  by  the  courts  of  this  state,  and  we 
need  not  review  them  here.  Heidenhelmer 
V.  Blumenkron,  56  Tex.  312  and  cases  there 
cited.  In  Marshall  Mat.  Bank  v.  Smith  et  al., 
33  Tex.  Cav.  App.  656.  77  S.  W.  237,  and  in 
which  a  writ  of  error  was  denied  by  the 
Supreme  Court,  the  Court  of  Civil  Appeals 
for  the  Fifth  District  referred  to  and  quoted 
with  approval  the  early  case  of  Cook  v. 
Southwlck,  0  Tex.  615,  60  Am.  Dec.  181,  in 
which  it  was  held  that: 

"  'When  a  person  not  the  payee  of  a  note 
signs  his  name  upon  the  back  at  the  time  of  its 
inception,  without  any  words  to  express  the  na- 
ture of  his  undertaking,  he  is  liable  as  an  orig- 
inal promisor  or  surety,  and  'it  is  competent  for 
the  person  so  signing  to  show  by  oral  or  other 
evidence  the  real  obligation  intended  to  be  as- 
sumed at  the  time  of  signing.'  " 

The  same  principle  is  announced  In  Burke 
V.  Cruger,  8  Tex.  66, 58  Am.  Dec.  102 ;  Latham 
T.  Slour  Mills,  68  Tex.  127,  8  S.  W.  462; 
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Hneske  v.  Broussard,  65  Tex.  201;  Barton  v. 
Bank,  8  Tex.  Civ.  App.  223,  29  S.  W.  210. 

We  think  the  theory  adopted  by  the  trial 
court  In  hearing  the  parol  evidence  is 
Btreugthened,  If  need  be,  by  the  fact  as  foimd, 
that  the  Indorsement  made  by  McQuatters 
was  made  In  a  transaction  between  McQuat- 
ters and  Adams  and  Davenport  wholly  set>- 
arate  aad  distinct  from  the  making  and 
delivery  of  the  note,  and  subsequent  there- 
to, and  In  which  the  bank,  the  ownei*  and 
holder  of  the  note,  was  not  a  party,  and  not 
made  at  the  Instance  of  any  party  to  the  note. 

[2]  Again,  tf,  as  alleged  in  the  petition, 
the  indorsement  was  intended  to  be  partial 
only,  and  not  as  to  the  whole  amount  of  the 
note,  the  Indorsement  was  void.  Daniel  on 
Negotiable  Instruments,  {  6G8  (6th  Ski), 
states: 

"A  bill  or  note  cannot  be  indorsed  for  part 
of  the  amount  duo  the  bolder,  as  the  law  will 
not  permit  one  cause  of  action  to  be  cut  up  into 
several,  and  such  indorsement  ia  utterly  void  as 
such." 

And  this  view  seems  to  be  sustained  by  the 
authorities  referred  to  in  the  note  under  the 
section.    Chancellor  Kent,  3  Com.  p.  59,  says: 

"The  bill  cannot  be  indorsed  for  a  part  only 
of  its  contents,  unless  the  residue  has  t>een  ex- 
tinguished." 

In  Douglass  v.  Wilkeson,  6  Wend.  (N.  Y.) 
640,  a  similar  question  was  presented.  In 
that  case,  the  note  was  for  $2,500,  and  the 
holder,  the  payee,  indorsed  the  note  to  the 
plaintiffs  for  $750,  a  part  only  of  the  con- 
tents of  the  note.  The  question  was  whether 
that  was  a  transfer  in  the  due  and  ordinary 
course  of  business.  After  a  full  and  able  dis- 
cussion of  the  question  by  Chief  Justice  Sav- 
age, Judge  Marcy,  and  others  composing 
the  court,  they  say: 

•  "When,  therefore,  the  contract  between  the 
payee  of  a  negotiate  note  and  a  third  person 
is  of  each  a  character  as  to  give  the  latter  no 
rights  agniust  the  maker,  •  •  •  that  con- 
tract is  not  an  indorsement  of  the  note  within 
the   custom   of  merchants." 

From  these  authorities,  sustained  by  our 
own  Supreme  Court  in  Goldman  v.  Blum  & 
Heidcnheinier,  58  Tex.  630,  it  is  our  opinion 
that  the  court  was  not  in  error  in  the  mat- 
ters pointed  out  in  the  assignments,  tliat 
parol  proof  was  pr(^)erly  heard  to  show  the 
real  facts  of  McQuatters'  indorsement  of  the 
note,  and  that  the  indorsement,  being  partial 
only,  was  absolutely  void. 

The  question  of  the  reasonableness  of  the 
items  of  charges  complained  of  in  the  eighth 
and  ninth  assignments  was  matter  of  fact 
to  be  found  by  the  court,  and  his  finding  is 
supported  by  the  evidence.  The  assignments 
are  overruled.  If  we  are  correct  In  the  views 
expressed  under  former  assignm^its,  the 
court  was  not  In  error  la  rendering  Judg- 
ment for  $535,  as  claimed  In  the  eleventh  as- 
signment. 

There  was  no  erroti  in  the  conrt's  ninth 
finding  of  facb  as  claimed  in  tbe  twdfth  a»- 


signment;  the  Items  fonnd  being  matters  oif 
contract  In  the  note  and  deed  of  trust. 
The  case  is  affirmed. 

On   Kebearing. 

[S]  In  their  motion  for  a  r^earlng  amtel- 
lants  Insist  with  much  earnestness  that  this 
court  Is  in  error  In  sustaining  the  trial  court's 
ninth  finding  of  fact  as  to  tbe  diarge  of  $58.- 
80  for  advertising  the  notice  of  sale  under  the 
three  several  deeds  of  trust  The  item  is 
Included  in  tbe  $188.68.  Appellants'  insist- 
ence leads  us  to  state  the  evidence  and 
our  view  more  qteciflcally  than  In  the  original 
opinion.  There  is  only  one  deed  of  trust 
shown  in  the  tecord.  It  is  in  the  usoal  form, 
and  provides,  among  other  things,  that  in 
default  of  payment  the  trustee  shall  take  pos- 
session of  and  sell  the  land  after  giving  no- 
tice by  posting  three  notices  in  three  public 
places,  etc.  It  does  not  provide  for  advertiae- 
ment  in  a  newspaper.  If  tliat  was  the  only 
deed  of  trust  considered  by  the  trial  coart  in 
allowing  the  charge  for  the  newspaper  adver- 
tisement. It  is  dear  that  the  $58.80  diarged 
for  advertising  the  notice  of  sale  would  be 
etxor.   But  tbe  trustee  testified: 

"I  sold  tliat  land  under  a  trustee's  sale.  I 
was  the  trustee  that  sold  it.  I  advertised  it 
and  put  up  notices  as  tlie  trust  deed  provided. 
I  sold  the  land  as  provided  for,  *  *  *  I  paid 
the  printer  $58.60.  •  •  •  The  next  money 
we  got  was  from  the  sale  of  the  land.  That 
was  a  deed  of  trust  on  an  ordinary  form  we 
had  on  that  land.  I  advertised  it  in  the  paper 
by  instructions  of  my  attorney.  I  tliink  we 
followed  tbe  conditions  as  laid  down  in  that 
deed  of  trust  I  will  say  we  did  do  that;  the 
best  of  my  knowledge  we  did  do  t±at.  To  the 
very  best  of  my  Knowledge,  I  would  say  that  we 
followed  the  conditions  of  that  deed  of  trust  in 
regard  to  advertising.  If  >  the  deed  of  trust 
says  that  I  should  have  advertised  it  by  placing 
three  notices  in  pablic  places  one  of  which 
should  be  at  the  courthouse  door,  I  did  not 
comply  with  the  instructions  in  the  deed  of 
trust.  *  *  *  I  only  made  one  saie  of  that 
land ;  made  that  sale  under  tbe  original  deed  of 
trust.  I  do  not  remember  whether  it  was  ad- 
vertised under  the  second  deed  ot  trust  or  not 
I  don't  remember  how  the  transaction,  just  botr 
it  was  done.  Yes;  it  was  sold  under  this  deed 
of  trust  and  the  title  passed  to  the  bank." 

Witness  recalled  and  testified: 

"We    advertised    under   the   second    deed  of    , 
trust  but  only  sold  under  the  first  deed  of  trust: 
only  sold  one  time.     •     •     •     The  trial  and    | 
trustee  sale  was  under  all  three  of  the  deeds  of    < 
trust    I  was  under  the  impression  there  were    | 
just  two,  but  there  were  three.    While  it  was    , 
advertised  under  the  three  deeds  of  tmst  yet 
when  the  sale  came  oS  I  offered  it  for  sale  unaer 
the  first  deed  of  trust    My  attorney  gave  notice 
that  there  were  two  other  deeds  of  trust  on  tbe    ! 
land.    The  trustee's  deed  was  made  under  the 
first  deed  ot  trust    Tbe  proceeds  were  credited    ' 
to  all  tliree  of  them." 

Tbe  trial  court  allowed  as  a  pnver  diarge 
the  $58.30  paid  by  the  trustee  for  advertis- 
ing tbe  notices  ot  sale  in  the  newspaper. 
Tbe  evidence  does  not  show  how  notice  of 
sale  was  to  be  made  under  tbe  two  deeds  of 
trust  not  shown  in  tbe  recocd,  nor  does  the 
evldraioe  show  the  amoont  seyenallz  charged 
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and  paid  for  tbe  nottces.  Tbe  date  of  the 
deed  of  trust  sbown  In  the  record  1»  Novem- 
ber 17,  1910.  The  dates  <rf  the  other  two 
de^s  of  trust  are  not  shown  In  the  record. 
The  statute  In  force  on  the  date  of  the  exe- 
cution of  the  deed  of  trust  shown  In  the  rec- 
ord provides: 

"All  sales  of  real  estate  made  in  this  state 
under  powers  conferred  by  any  deed  of  trust 
or  other  contract  lien  shall  be  made  in  the 
county  in  which  such  real  estate  Is  situated. 
Notice  rfiall  be  given  as  now  required  in  judi- 
cial sales."    Article  3759,  R.  S. 

Article  37B7,  B.  S.,  provides: 

"The  time  and  place  of  making  sale  of  real 
estate  under  execution,  order  of  sale,  or  vendi- 
tioni exponas,  shall  be  advertised  by  the  officer 
by  having  the  notice  thereof  published  in  tbe 
English  language  once  a  week  for  three  consecu- 
tive wedts  •  *  •  in  some  newspaper  pub- 
lished in  said  county." 

It  then  states  what  the  notice  shall  contain 
and  the  newspaper  charges  for  the  publica- 
tion. It  Is  true  that  In  making  a  sale  under 
a  deed  of  trust  the  trustee  must  abide  by  and 
comply  with  the  terms  of  the  deed,  but  we 
cannot  presume  that  the  deeds  of  trust  not 
shown  or  stated  in  the  record  provided  that 
notices  of  sale  should  be  given  by  posting  In 
three  public  places,  and  especially  is  this  true 
where  the  trial  court,  after  hearing  the  evi- 
dence, allowed  the  acconnt  for  publication  of 
notice.  Tbe  deed  executed  by  the  trustee 
recites  that: 

"Notices  have  been  posted  one  of  which  has 
been  at  the  courthouse  door,  and  that  a  copy  of 
same  has  been  delivered  to  each  of  tbe  grantors, 
etc.,  and  also  by  advertising  same  for  three 
weeks  in  the  Comanche  Vanguard,  a  weekly 
newspaper  published  in  Oomanche  county,  Tex." 

We  have  concluded  that.  In  the  condition  of 
the  record,  we  were  not  in  error  in  sustaining 
the  finding  of  the  trial  court  in  allowing  the 
charge  for  publishing  the  notice  of  the  sale. 

The  motion  is  overruled. 


PATB  V.  WHITL®X.    (No.  701.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
June  7,  1917.) 

1.  SeT-OfF  ANn  COUNTKBOLAIM  «=»29(2)— AC- 
TION ON  IlCPBOVEMENT  CEBTIFICATK— CbOSS- 
ACTIOW. 

Under  Rev.  St.  1911,  arts.  1325,  1330,  as  to 
counterclaims,  in  action  by  contractor  on  im- 
provement certificate,  a  cross-action  for  dam- 
ages to  defendant's  property  in  the  course  of 
plaintiffs  work  was  proper;  it  being  a  counter- 
claim directly  incident  to  the  improvement  out 
of  which  plaintiffs  cause  of  action  arose,  and 
the  plaintiff,  not  the  dty,  being  the  real  party 
in  interest 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {  50.] 

2.  EviOTNci:  (g=>31— Jtjdicial  Nonet 

Under  Acts  3Sd  Leg.  c.  147,  {  3,  as  to  ju- 
dicial notice  ot  recorded  dty  charter,  due  re- 
cording of  the  charter  is  prerequisite  to  taking 
of  8u3  judicial  notice. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  {f  40,  41.] 


3.  Btiscrcb  9;331— Judicial,  Notiob. 

Notwithstanding  such  statute,  it  is  at  least 
highly  advisable  that  a  copy  of  a  city  charter 
be  offered  in  evidence  In  any  case  involving  con- 
sideration thereof,  since  such  diarters  may  con- 
tain different  pccmsiona. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ({  40,  41.] 

Appeal  from  District  Court,  Falo  Pinto 
County;   W.  J.  Oxford,  Judge. 

Action  by  Frank  Whitley  against  B.  L. 
Pate.  From  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

W.  H.  Penlx,  of  Mineral  Wells,  for  ap- 
pellant Ritchie  &  Cousins,  of  Mineral 
Wells,  for  appellee. 

HIGOIN8,  J.  Whitley  brought  this  suit 
against  Pate  upon  an  Improvement  certificate 
Issued  by  the  mayor  of  the  city  of  Mineral 
Wells  to  recover  the  sum  of  $70.53,  with  in- 
terest and  attorney's'  fees  and  to  foreclose 
an  Improvement  Hen  declared  by  the  tioard  of 
commissioners  of  said  dty  against  a  k>t 
owned  by  Pate,  abutting  on  Pecan  street  in 
said  dty.  The  certificate  purports  to  evi- 
dence a  spedal  assessment  for  paving  Pecan 
street  by  Whitley  under  a  contract  with 
the  dty,  which  assessment  was  declared  a 
lien  against  said  property  and  a  personal 
charge  and  liability  against  Pate,  due  and 
payable  to  Whitley  or  his  assigns  for  Pate's 
proportionate  share  of  the  cost  of  the  paving. 
A  further  statement  of  its  contents  Is  not 
necessary  to  the  condusion  reached  herein. 

A  general '  denial  was  filed  by  Pate  and 
special  pleas  not  necessary  to  mention.  He 
also  filed  a  cross-action  setting  up  that,  while 
plaintiff  was  placing  paving  along  his  prop- 
erty and  other  proper(y,  he  piled  many  bar- 
rels of  asphalt  on  and  along  defendant's  prop- 
erty, and  smeared  his  fence  with  asphalt  and 
permitted  same  to  run  in  his  yard,  and  took 
possession  of  his  premises  and  used  same  for 
a  period  of  two  months,  preventing  defendant 
from  renting  tbe  premises,  to  his  damage  in 
the  sum  of  $50,  tbe  reasonable  rental  value, 
and  that  plaintiff  damaged  his  fence  in  the 
additional  sum  of  $15  and  damaged  the  prem- 
ises In  the  additional  sum  of  $500,  by  per- 
mitting asphalt  to  run  on  the  same  and  be- 
come smeared  on  the  fence  and  house,  and 
that  the  defendant  had  damaged  the  closets 
upon  the  premises  in  the  furthw  sum  of  $10. 

An  exception  to  the  cross-action  was  sus- 
tained, and  the  same  was  dismissed.  Judg- 
ment was  thereupon  rendered  in  Whitley's 
favor  as  prayed  for.  The  ground  of  the 
sustained  exception  was: 

"Tliat  same  constitute  no  defense  to  his  cause 
of  action  herein,  for  that  they  cannot  be  set 
up  and  pleaded  in  defense  to  a  suit  on  a  paving 
assessment;  but  if  the  allegations  therein  con- 
tained are  true  and  give  rise  to  any  liability  on 
the  part  of  plaintiif,  they  cannot  be  tried  in  this 
proceeding." 

[1]  The  first  error  assigned  relates  to  the 
action  of  the  court  with  reject  to  the  cross- 
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action  and  Is  well  taken.  The  wait  was  to 
enforce  a  personal  liability  against  Pate  In 
Whitley's  favor,  arising  out  of  the  paving 
of  the  street  upon  which  Pate's  property 
abutted.  The  defendant's  cross-action  was 
a  counterclaim  arising  in  a  tort  committed 
by  Whitley  which  was  directly  incident  to 
and  connected  with  the  paving  out  of  which 
Whitley's  asserted  cause  of  action  arose. 
This  being  the  case,  Pate  had  the  right  to 
plead  his  counterclaim  In  bar  of  Whitley's 
suit  Articles  1326  and  1330,  R.  S.  In  reply 
to  this  assignment,  appellee  submits  this 
counter  proposition : 

"A  defendant  in  a  suit  based  on  an  assess- 
ment for  special  improvement  made  by  a  mu- 
nicipality cannot  set  up  a  cross-action  aKainst 
the  plaintiff,  who  was  the  contractor,  and  seek 
to  recover  damages  for  injury  alleged  to  have 
been  done  to  the  property  by  the  plaintiff  daring 
the  construction  of  the  improvement,  for  the 
reason  that  in  such  suits  the  municipality  is  the 
real  party  at  interest,  and  the  action  brought 
for  it,  it  being  an  action  to  recover  money  due 
to  the  municipality  in  the  nature  of  a  ta£  and 
the  contractor  is  only  its  collecting  agent.' 

This  counter  proposition  may  be  disposed 
of  by  the  observation  that  Whitley  was  the 
real  party  at  Interest,  and  he  was  bringing 
the  action  for  himself,  and  not  for  the 
municipality.  That  Is  plainly  the  nature  of 
the  suit,  and  the  certificate  expressly  under- 
takes to  evidence  a  special  assessment  of  a 
"personal  charge  and  liability  against  said 
owner  due  and  payable  to  said  Frank  Whit- 
ley or  his  assigns."  A  basic  premise  of 
the  counter  proposition  is  fttlse. 

In  order  to  pass  upon  the  questions  pre- 
sented by  the  remaining  assignments,  we 
must  be  advised  of  the  terms  and  provisions 
of  the  charter  of  the  city  of  Mineral  Wells 
and  the  law  under  which  it  Is  incorporated. 
The  statement  of  facts  consists  simply  of  the 
certificate  upon  which  the  suit  is  based  and 
the  testimony  of  Paul  Whitley,  plain titTs 
son  and  witness  who  testified : 

"I  assist  my  father  in  his  business.  I  look 
after  the  collections,  etc.  I  know  the  defendant 
in  this  case.  I  have  presented  him  a  bill  for 
this  certificate  just  offered  in  evidonos  here, 
several  times.  He  has  never  paid  any  of  it. 
I  have  employed  the  firm  of  Ritchie  &  Cousins  to 
bring  suit  'for  me,  and  I  have  agreed  to  pay 
them  an  attorney's  fee  in  the  snm  of  ^5.  I 
think  that  a  reasonable  fee  for  their  semces." 

Oross-examlned  by  Mr.  Penix,  witness  an- 
swered, "I  am  not  an  attorney." 

The  case  was  tried  before  the  court,  but 
no  findings  of  fact  were  flled. 

The  petition  alleges : 

"That  the  city  of  Mineral  Wells  is  a  munici- 
pal corporation,  duly  incorporated  and  acting 
under  and  by  virtue  of  a  charter  adopted  by 
its  citizens  on  the  19th  day  of  August,  1913, 
pursuant  to  chapter  147,  p.  306,  Acts  of  the 
Thirty-Third  Legislature  of  the  State  of  Texas." 

This  Is  to  be  taken  as  true.  In  the  absence 
of  a  sworn  denial  thereof  by  the  defendant 
Article  1822,  R.  S.  But,  if  we  can  assume 
that  It  was  incorporated  under  that  law,  that 
would  not  be  sufilclent  to  apprise  the  court 
of  the  terms  and  provisions  of  the  charter 


with  reference  to  street  paving  as  it  was 
framed  and  adc^ted. 

Section  3  of  sold  act  of  the  "niirty-Thlrd 
Legislature  provides  that,  apon  the  adoption 
of  any  charter  thereunder,  it  shall  be  the 
duty  of  the  mayor  or  chief  executive  offl- 
cier,  as  soon  as  practicable  after  the  adoption 
of  such  charter,  to  certi^  to  the  Secretary 
of  State  an  authenticated  copy,  showing  the 
approval  by  the  qualified  voters  of  any  such 
charter,  and  that  the  Secretary  of  State  shall 
thereupon  file  and  record  same  in  a  book  to 
be  kept  la  bis  office  for  such  purpose.  Thitt 
it,  shall  be  the  duty  of  the  city  secretary  of 
any  audi  city,  or  other  officer  exerdsing  like 
or  similar  powers,  upon  the  adoption  and 
approval  of  any  such  charter  by  the  quali- 
fied voters,  to  record  at  length  upon  the 
records  of  the  city,  in  a  separate  book  to  be 
kept  In  his  office  for  such  purpose,  any  sudi 
charter. 

[2]  Said  section  3  then  further  provides 
that: 

"When  said  charter  •  •  •  «haU  be  record- 
ed as  hereinabove  provided  for,  it  shall  be  deem- 
ed a  public  act  and  all  courts  shall  take  judi- 
cial notice  of  same  and  no  proofs  sIulU  be  re- 
quired of  same." 

As  we  constme  this  section,  it  means  that 
the  courts  shall  take  Jndldal  notice  of  the 
charter  when  It  has  been  recorded  as  stated, 
and  that  no  proof  is  necessary  of  the  terms 
and  provisions  of  the  diarter.  We  do  not 
construe  the  statute  as  imposing  judicial  no- 
tice of  the  fact  that  the  charter  has  been 
certified  to  the  .Secretary  of  State  and  that  It 
has  been  by  that  officer  flled  and  recorded 
and  also  recorded  by  the  city  secretary  or 
other  officer  of  the  dty  exercising  the  powers 
of  the  city  secretary.  The  Legislature  surely 
did  not  Intend  that  courts  shall  be  charged 
With  notice  of  facts  of  which  they  could  not 
have  knowledge  without  some  evidence.  We 
think  It  Is  a  prerequisite  to  the  taking  of  the 
judicial  notice  Imposed  by  the  act  that  the 
charter  shall  have  been  certified  to  the  Secre- 
tary of  State  and  shall  have  been  recorded 
by  that  officer  and  shall  also  have  been  re- 
corded by  the  city  secretary  or  other  officer 
exercising  like  or  similar  powers,  and  that 
there  must  be  some  evidence  of  the  fact  that 
the  charter  has  been  so  certified  and  record- 
ed. There  is  no  evidence  In  this  record  that 
the  dttarter  of  Mineral  Wells  has  been  certi- 
fied to  the  Secretary  of  State  and  by  that 
officer  recorded,  nor  Is  there  any  evidence 
that  such  charter  haa  been  recorded  by  the 
secretary  of  the  dty  of  Mineral  Wells  or  oth- 
er officer  thereof  exercising  like  or  similar 
I>owers.  So  this  court  has  no  knowledge,  ac- 
tual or  constructive,  of  the  terms  and  provi- 
sions of  the  charter  of  Mineral  WeUs.  It 
would  be  mere  speculation  for  this  court  to 
assume  what  the  terms  and  provisions  of  the 
charter  were  with  respect  to  street  paving. 
Section  4  of  the  act  mentioned  provides: 

"That  by  the  provisions  of  this  act  it  is  con- 
templated to  bestow  upon  any  city  adopting  the 
charter  or  amendment  hereunder  the  full  power 
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of  local  self-goveniment,  and  among  the  other 
powers  that  may  b«  exercised  by  any  anch  city, 
the  following  are  hereby  enumerated  for  great- 
er  certainty:  *  *  •  To  have  ezdueive  do- 
minion, control  and  jurisdiction  in,  over  and 
under  the  public  streets,  avenues,  alleys,  high- 
ways and  boulevards,  and  public  pounds  of  such 
city  and  to  provide  for  the  improvement  of  any 
public  streets,  alleys,  highways,  avenues  or 
bonlevarda  by  paving,  raising  grading,  filling, 
or  otherwise  improving  the  samo  and  to  charge 
the  cost  of  malang  sach  improvements  against 
the  abutting  property,  by  fixing  a  lien  against 
the  same,  and  a  personal  charge  against  the 
owner  thereof  according  to  an  assessment  spo- 
dally  levied  therefor  in  an  amount  not  to  ex- 
ceed the  special  benefit  any  such  property  rei- 
ceivod  in  enhanced  value  by  reason  of  making 
any  snch  improvement  and  to  provide  for  the 
issnance  of  assignable  certificates  covering  the 
payments  for  said  cost,  provided  that  the  char^ 
ter  shall  apportion  the  cost  to  be  paid  by  the 
property  owners  and  the  amount  to  be  paid  by 
the  city.  •  •  ♦  That  the  power  herein  grant- 
rd  for  timking  street  imfirovem»nt»  and  astetx- 
ing  the  oott  oy  tpecial  a*tei*ment  in  the  man' 
ner  herein  ttated  thaU  not  he  oonttrited  to 
prevent  any  city  from  adopting  any  other  meth- 
od or  plain  for  tie  improvement  of  iti  ttreets, 
tideutallct,  alley$,  curb*  or  houlevardn.  as  it  may 
doem  advitabto  hy  it*  charter."    (Italics  ours.) 

From  the  above  quotation,  it  Is  apparent 
that  the  city  of  Mineral  Wells  may  have 
adopted  a  charter  ■which  would  have  author- 
ized It  to  pave  Pecan  street  and  to  charge 
the  cost  of  same  against  abutting  property  by 
fixing  a  lien  against  the  same  and  a  personal 
charge  against' the  owner  thereof,  or,  under 
the  italicized  iwrtion  of  the  quotation,  the 
charter  may  have  provided  some  other  meth- 
od or  plan  for  such  paving.  The  assignments 
question  the  validity  of  the  certificate  upon 
which  the  suit  Is  brought,  and,  without  any 
knowledge  of  the  terms  and  provisions  of  the 
charter  under  which  the  certificate  was  is- 
sued, this  court  cannot  determine  such  ques- 
tions. We  are  therefore  unable  to  pass  upon 
the  questions  presented  by  the  other  assign- 
ments. 

[3]  In  this  connection,  it  is  mot  improper 
to  suggest  that  although  the  Legislature  has 
seen  fit,  as  indicated  above,  to  provide  that, 
when  certain  acts  have  been  performed,  the 
courts  sbaU  take  judicial  notice  of  the  char- 
ter, yet,  as  a  matter  of  fact,  no  court  could 
know  the  various  terms  and  provisions  of 
such  charter  unless  it  had  a  copy  thereof  be- 
fore It,  and,  notwithstanding  the  provision 
with  reference  to  the  judicial  notice  imposed 
upon  courts,  it  seems  Imperative,  or,  at  least, 
highly  advisable,  that  a  copy  of  any  such 
charter  be  offered  in  evidence  in  any  case 
which  involves  a  consideration  of  Its  various 
terms  and  provisions.  It  is  true  that  under 
the  provisions  of  the  act,  all  cities  incorpo- 
rated thereunder  have  certain  powers  com- 
mon to  all;  but  It  does  not  follow  that  all 
charters  adopted  under  the  provisions  of  said 
act  are  the  same  in  all  particulars.  As  is 
clearly  shown  by  the  above  quotation,  the 
charters  may  provide  different  methods  or 
plans  for  paving  streets.  \ 


For  the  error  in  sustaining  the  exceptions 
to  the  defendant's  cios»-actlon  and  dismiss- 
ing the  same,  the  case  is  reversed  and  re- 
manded.    ' 


HODGE  V.  CITY  OF  FT.  WOETS. 

(No.   8589.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

April  14,  1917.    Rehearing  Denied 

June  9,  1917.) 

1.  Contracts  e=>147(l)— Evidence  «=>448— 
Pabol  Bvidenck  —  CoNsrBnoTiON  or  Oon- 

TBAOT. 

The  primary  rule  in  the  construction  of  con- 
tracts is  that  the  intention  of  the  parties  is  to  be 
sought  and  carried  out  whenever  possible,  and 
where  the  contract  is  in  writing  and  the  lan- 
guage is  unambiguous,  such  intention  must  be 
ascertained  from  the  language  of  the  contract 
as  written ;  but  where  language  is  ambiguous, 
explanation  of  such  ambiguities  is  permitted  by 
parol  testimony. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
Cent.  Dig.  J  730;  Evidence.  Cent  Dig.  !§  2066- 
2082,  2084.] 

2.  Evidence  iS=»450(7)  —  Pabol  Evidence  — 
Ambiguities. 

A  contract  calling  for  clearing  a  basin  to 
the  height  of  608  feet  above  sea  level,  containing 
approximately  1,250  acres,  is  ambiguous,  where 
in  fact  the  Ime  stated  includes  an  excess  of  2,- 
900  acres. 

3.  Contkaots  ®=»350(1)— Constbtjotion— Evi- 

DBNCB— StJFnCIENOT. 

Evidence  held  to  show  that  a  contract  pro- 
viding for  clearing  a  basin  for  a  reservoir  was 
made  upon  the  basis  of  acreage,  and  not  the 
flow  line,  so  that  the  contractor  could  not  re- 
cover for  acreage  cleared  in  excess  of  that 
named. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S§  1819,  1822,  1823J 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;   R.  B.  Young,  Judge. 

Action  by  0.  T.  Hodge  against  the  (^ty  of 
Ft  Worth.  Judgment  for  plaintiff  In  part 
only,  and  he  appeals.    AflSrmed. 

Thompson  &  Barwise  and  J.  O.  Terrell,  all 
of  Ft  Worth,  for  appellant  T.  A.  Altman 
and  B.  L.  Agerton,  both  of  Ft  Worth,  for 
appellee. 

BUCK,  J.  Suit  .was  instituted  by  O.  T. 
Hodge  against  the  city  of  Ft  Worth  to  re- 
cover the  balance  alleged  to  be  due  for  work 
and  labor  performed  under  a  contract  with 
said  city  In  the  clearing  of  what  is  known  as 
the  reservoir  site  up  to  the  608-foot  line  above 
the  sea  level,  and  to  recover  damages  from 
the  city  for  the  alleged  failure  to  permit 
him  to  dear  the  remainder  of  said  reservoir 
site  embraced  within  said  measurements. 

The  cause  was  tried  before  the  court  with- 
out the  intervention  of  a  jury,  and  judgment 
rendered  for  plaintiff  as  follows :  (1)  In  the 
sum  of  $1,729.61,  the  amount  found  to  be  due 
on  estimates  and  retained  by  said  city;  (2) 
the  sum  of  $554.01,  the  amoimt  found  to  be 
due  for  clearing  other  land;  (3)  the  amount 
of  $250  found  to  be  due  for  5,000  fence  posts 
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sold  and  delivered  to  the  dty  by  plaintiff; 
and  (4)  the  balance  found  to  be  due  for  work 
In  clearing  the  river  channel,  In  the  sum  of 
$161.75,  making  a  total  of  $2,695.37.  A  credit 
thereon  of  $100  was  allowed  the  city,  because 
by  reason  of  the  city's  failure  to  furnish  the 
material  to  build  a  fence  which  appellant 
had  contracted  to  build,  the  appellant  was 
not  required  to  spend  for  labor  in  erecting 
said  fence  the  amount  named.  Interest  was 
allowed  on  $2,595.37,  from  October  12,  1912, 
amounting  at  the  time  of  the  suit,  to  wit, 
April  25,  1916,  to  $3,145.98.  The  plaintiff  has 
appealed. 

The  controversy  arises  by  reason  of  the 
wording  of  the  contract  between  plaintiff  and 
defendant,  plaintiff  contending  that  the  con- 
tract was  intended  to  cover  and  did  cover 
the  work  of  clearing  the  entire  reservoir 
site,  including  all  the  lands  both  below  and 
above  the  nine-mile  bridge  inundated  by  rea- 
son of  the  construction  of  the  dam,  up  to 
the  808  flow  line.  The  contention  of  the  city 
is  that  it  should  not  be  held  liable  for  the 
clearing  of  more  than  approximately  1,250 
acres,  which  both  parties  agreed  and  so  stat- 
ed in  the  contract,  constituted  the  acreage 
contemplated  by  the  contract,  and  that  In  no 
event  could  it  be  held  liable  for  the  profits 
claimed  by  plaintiff  in  the  way  of  damages 
on  the  land  above  the  nine-mile  bridge,  and 
which  lands  the  plaintiff  was  not  permitted 
by  the  city  to  clear.  On  July  24,  1911,  the 
city  advertised  for  bids  "for  clearing  the 
West  Fork  reservoir  site  of  trees,  under- 
growth, etc.,  according  to  specifications  on  file 
in  the  board  of  engineers'  office."  These  spec- 
ifications provided : 

"The  work  to  be  done  consists  of  clearing  the 
West  Fork  reservoir  site  up  to  the  flow  line, 
aa  staked  out  at  elevation  of  608,  of  all  trees, 
logs,  stumps,  brush  and  other  undergrowth,  to 
the  approval  and  satisfaction  of  the  board  of 
engineers." 

By  a  proposition  in  writing  dated  August 
15,  1911,  appellant  offered  to  clear  the  land, 
in  accordance  with  the  specifications  .with 
the  board  of  engineers  on  file,  for  $19.25  per 
acre.  This  bid  was  recommended  for  ac- 
ceptance by  the  board  of  engineers  on  August 
22, 1911,  said  recommendation  stating: 

"It  being  further  understood  that  C.  T.  Hodge 
understands  that  all  of  the  land  is  not  now  pur- 
chased, and  that  the  work  shall  progress  under 
the  direction  of  the  board  of  engineers  on  such 
lands  as  are  acquired  and  as  may  be  acquired 
from  time  to  time." 

This  report  was  adopted  by  the  commis- 
sioners of  the  city,  and  the  contract  awarded 
to  said  Hodge.  The  contract  between  the 
city  of  Ft,  Worth,  styled  party  of  the  first 
part,  and  C.  T.  Hodge,  styled  party  of  the 
second  part,  dated  September  21,  1911,  pro- 
vided, in  part,  as  follows: 

"First.  Party  of  the  second  part  agrees  to 
clear  the  West  Fork  reservoir  site,  belonging  to 
the  party  of  the  first  part,  or  hereinafter  to  be 
acquired  consisting  of  approximately  1,250 
acres  up  to  the  flow  line  as  staked  out  at  an 
elevation  of  (SOT  foot  [it  is  agreed  that  this  num- 
ber should  be  603,  and  will  t>e  hereinafter  so 


treated],  of  all  trees,  logs,  on  ground,  bat  not 
in  river  channel,  brush  and  other  undergrowth 
(permanent  improvements,  houses,  bams,  out- 
houses, etc.,  excepted)  to  the  approval  and  sat- 
isfaction of  the  board  of  engineers  of  the  party 
of  the  first  part    •    •    • 

"Sirth.  Party  of  the  second  part  is  to  fur- 
nish bond  in  the  sum  of  $5,000,  conditioned  up- 
on the  faithful  performance  of  this  contract  and 
upon  the  payment  by  him  to  the  full  satisfac- 
tion of  all  claims  for  damage  of  every  charac- 
ter wliatsoever  arising  from  or  connected  di- 
rectly or  indirectly  with  any  work  done  by  him 
or  his  agents  or  employes  under  the  provisions 
of  this  contract. 

"Seventh.  Party  of  the  second  part  is  to  be- 
gin work  clearing  said  reservoir  site  within  ten 
days  from  date  of  acquiring  all  said  land  to  be 
cleared,  and  all  said  work  is  to  be  completed 
within  eleven  months  (or  September  1,  1912) 
from  said  date  and  all  timber  and  wood  of  every 
character  belonging  to  the  party  of  the  second 
part  shall  be  removed  by  him  from  said  reser- 
voir site  above  elevation  607  within  said  period. 
Extraordinary  weather  or  conditions  beyond 
control  of  party  of  second  part  shall  extend  the 
time  of  completion  of  this  contract  and  the  re- 
moval of  said  timber  and  wood  to  the  extent 
of  the  time  that  such  weather  or  conditions  con- 
tinue.   •    •    • 

"Ninth.  Party  of  first  part  is  to  acquire  by 
purchase  or  condemnation  the  land  to  be  clear- 
ed as  expeditiously  as  possible  and  consistent, 
in  order  that  progress  of  the  work  may  not  be 
delayed." 

Plaintiff  filed  his  bond,  dated  September 
22,  1911,  with  the  Commonwealth  Bonding  & 
Casualty  Insurance  Company  as  surety,  said 
bond  providing,  in  part,  as  follows : 

"The  condition  of  the  above  obligation  is  such 
that  the  said  principal  herein  has  entered  into 
a  certain  contract  with  the  said  city  of  Ft 
Worth,  bearing  date  of  September  21,  1911,  for 
the  performance  of  certain  work  in  dearing  off 
the  West  Fork  reservoir  site. 

"Now,  if  the  said  principal  herein  shall  faith- 
fully do  and  perform  all  the  obligations  imposed 
on  him  in  said  contract  and  shiUl  save  the  said 
city  harmless  from  any  damage  or  injuries  aris- 
ing from,  or  connected  directly  or  indirectly 
with,  any  work  done  by  him  or  hu  agents  or  em- 
ployes under  the  provisions  of  said  contract 
then  this  obligation  shall  be  null  and  void; 
otherwise  to  remain  in  full  force  and  effect" 

The  court  In  his  findings  of  fact  found  that 
before  the  signing  of  any  contract  for  the 
doing  of  said  work,  the  timbered  area  within 
the  lines  of  the  reservoir  as  then  proposed 
was  estimated  under  the  direction  of  the 
board  of  engineers,  and  that  said  estimate 
showed  said  timbered  area  to  consist  of  ap- 
proximately 1,250  acres;  that  at  the  time 
safd  contract  \ya3  made  and  said  work  begun 
there  were  no  stakes  indicating  where  the 
60S  line  extended,  but  the  line  of  615  feet 
elevation  was  staked  on  the  ground  at  said 
time  and  showed  said  615  line  to  extend  no 
further  than  the  nine-mile  bridge,  and  no 
lines  had  been  marked  north  of  said  bridge; 
that  said  O.  T.  Hodge  clears  1,411  acres  of 
land  upon  the  reservoir  site,  and  within  the 
608  line,  which  were  accepted  and  paid  for 
by  the  city  of  Ft  Worth,  and  that  said 
Hodge  cleared  an  additional  amount  of  o9i 
acres,  and  that  said  work  of  clearing  said 
699  acres  was  accepted  by  the  board  of  en- 
gineers of  the  city,  an'd  that  proper  estimates 
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were  given  said  Hodge  for  same;  that  said 
Bodge  jTarther  cleared  28.78  acres  of  land 
for  -which  he  was  entitled  to  payment  In  the 
sum  of  $553.91,  and  that  said  work  was  duly 
accepted  by  the  city  of  Ft.  Worth ;  that  a 
controrersy  having  arisen  between  the  par- 
ties to  the  contract  as  to  whether  or  not 
said  contract  was  applicable  to  the  work  of 
clearing  the  river  channel  within  the  reser- 
voir site,  a  sepsirate  contract  was  made,  by 
the  terms  of  which  Hodge  was  to  be  paid  for 
the  clearing  of  the  river  channel  and  the  re- 
moval of  growing  timber  therein,  for  which 
he  was  entitled  to  $161.75.  The  court  further 
found  that  It  was  within  the  contemplation 
of  the  parties  to  the  contract  that  unider 
same  approximately  1,250  acres  of  laud 
should  be  cleared,  and  that  all  the  lands  for 
the  clearing  of  which  Hodge  was  entitled  to 
recover  under  hia  contract,  and  for  which  he 
was  employed  to  clear,  lay  south  of  what  is 
known  as  the  nine-mile  bridge;  that  on 
June  23,  1913,  the  dty  notified  the  plaintiff 
not  to  clear  any  additional  land  until  in- 
structe'd  so  to  do,  and  that  thereafter  the 
dty  did  not  Instruct  the  plaintiff  to  clear 
any  additional  land ;  that  it  was  not  within 
the  contemplation  of  the  parties  to  the  con- 
tract that  said  plaintiff  should  clear  any  por- 
tion of  the  reservoir  site  flooded  by  water  ly- 
ing north  of  said  nine-mile  bridge ;  that  there 
lay  north  of  said  bridge  932  acres  of  timber 
within  the  608  flow  line;  that  on  725.5  acres 
of  this  tliere  would  have  been  a  profit  of 
$Y.50  per  acre;  that  upon  32  acres  cleared, 
known  as*  the  Murphy  tract,  there  would 
have  been  a  profit  of  $9.25  per  acre,  being 
the  difference  between  what  it  cost  to  clear 
the  same  and  the  contract  price  as  stipulated 
in  the  contract  with  Hodge;  that  upon  10.8 
acres  of  land  cleared  there  would  have  been 
a  profit  of  $6.76  per  acre,  amounting  to  $72.- 
90;  that  on  44.9  acres  of  land  cleared  the 
cost  of  clearing  same  was  $13  per  acre,  and 
a  profit  of  $280.62  would  have  been  realized 
under  plaintiff's  contract;  that  20  acres  of 
land  was  cleared  by  the  city  at  a  cost  of  $10 
per  acre,  and  that  the  profit  to  Hodge  on 
same  would  hfive  been  $185.  Other  parties 
cleared  various  tracts  of  land  north  of  the 
nine-mile  bridge,  under'  separate  contracts 
with  tbe  city,  on  which  the  court  found  that 
Hodge  would  have  made  a  profit,  If  he  had 
been  permitted  to  clear  the  same.  The  court 
found  that  plaintiff  was  not  entitled  to  re- 
cover for  various  tracts  of  land  cleared  by 
other  parties  under  contracts  with  the  dty, 
lying  north  of  the  nine-mile  bridge;  that 
Hodge  was  ready,  able,  and  willing  to  clear 
said  land,  but  was  not  permitted  to  dear  the 
same  by  tbe  dty. 

Appellant  has  presented  in  bis  brief  six 
assignments  of  error;  the  first  dtreded  to 
the  failure  of  the  court  toi  render  Judgment 
for  bim  for  the  profit  on  727.5  acres  lying 
north  of  tbe  nine-mile  bridge  and  Included  in 
the  60S  line  at  $7.51  per  acre;   the  second, 


to  the  refusal  of  the  court  to  render  Judg- 
ment for  plaintiff  for  $19.25  per  acre  upon  20 
acres  of  land,  known  as  the  Cook  tract,  ly- 
ing south  of  the  nine-mile  bridge,  because, 
as  asserted,  appellant  had  already  contracted 
with  other  parties  to  dear  said  land  accord- 
ing to  bis  contract  with  the  city  free  of  cost 
to  him,  that  is,  for  tbe  wood  growing  there- 
on; third,  to  the  refusal  of  tbe  court  to 
award  Judgment  -for  plaintiff  for  profits 
claimed  In  clearing  five  acres,  known  as  the 
Camp  site,  near  the  dam;  fourth,  to  the  find- 
ings of  fact  Nos.  18  and  19,  in  which  the 
court  found  that  it  was  in  the  contemplation 
of  tbe  parties  to  the  contract  that  approxi- 
mately 1,250  acres  of  land  should  be  cleared, 
and  that  all  of  the  land  which  Hodge  was 
employed  to  dear  lay  south  of  the  nine-mile 
bridge.  Tbe  fifth  assignment  Is  'directed  to 
the  finding  of  the  court  that  It  was  in  the 
contemplation  of  the  parties  to  the  contract 
that  the  overflow  line  did  not  extend  beyond 
said  nine-mUe  bridge,  and  that  said  contract 
was  only  intended  to  embrace  the  woodland 
south  of  said  bridge.  The  sixth  assignment 
Is  directed  to  the  finding  of  fact  by  the  court 
In  the  seventh  paragraph  of  his  findings, 
which  was  that  before  the  signing  of  any 
contract  the  timbered  area  within  the  lines 
of  the  reservoir  as  then  proposed  was  esti- 
mated by  the  board  of  engineers  and  by  the 
parties  to  the  contract  to  consist  of  approx- 
imately 1,250  acres. 

[1]  But  we  think  all  of  these  assignments 
present  but  one  question,  and  that  the  ques- 
tion of  their  auflSdency  depends  upon  wheth- 
er the  court  correctly  held  that  it  was  within 
tbe  contemplation  of  the  parties  to  the  con- 
tract that  the  land  to  be  cleared  consisted  of 
approximately  1,260  acres.  It  is  elementary 
that  the  primary  rule  In  tbe  construction  of 
contracts  Is  that  tbe  Intentlorl  of  the  parties 
is  to  be  sought  and  carried  out  whenever 
possible;  that  where  the  contract  is  In.  writ- 
ing and  the  language  is  unambiguous,  such 
Intention  must  be  ascertained  from  the  lan- 
guage of  the  contract  as  written ;  that  where 
language  is  ambiguous,  explanation  of  such 
ambiguities  is  permitted  by  parol  testimony. 

[2,  3]  It  appearing  that  the  acreage  of  the 
land  to  be  cleared  which  lay  south  of  the 
nine-mile  bridge  and  lying  within  the  fiooded 
area  and  within  the  606  flow  line  exceeded 
2,000  acres,  and  that  that  portion  lying  north 
of  the  nine-mile  bridge,  within  the  descrip- 
tion mentioned,  amounted  to  some  932  acres, 
we  think  the  court  correctly  held  that  the 
contract  as  written  was  subject  to  explana- 
tion for  ambiguity.  As  evidence  supporting 
the  court's  conclusion  that  in  pladng  in  the 
contract  the  estimate  of  the  land  to  be  clear- 
^  at  approximately  1,250  acres,  it  was  in  the 
contemplation  of  the  parties  that  the  agree- 
ment was  upon  the  basis  of  acreage  rather 
than  upon  the  basis  of  the  total  inundation 
and  up  to  the  60S  flow  Une,  the  record  dlsr 
closes  that  a  map  of  the  pioiwsed  reservoir 
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site  was  made  ander  the  supervision  of  the 
board  of  engineers  on.  June  19,  Idlt,  which 
showed  the  reservoir  site  to  extend  only  to 
the  nine-mile  bridge.  J.  D.  Trammell,  chair- 
man of  the  board  of  engineers,  testified  that 
at  the  time  of  the  execution  of  the  contract 
between  the  city  and  Hodge — 
"we  bad  staked  out  the  contour  line  at  the  ele- 
vation of  615  feet  the  entire  distance  around  the 
reservoir  and  as  far  up  as  the  nine-mile  bridge 
— ^the  old  nine-mile  bridge.  At  that  time  no  sur- 
veys had  been  made  of  the  contour  lines  run 
in  connection  with  this  reservoir  above  the  nine- 
mile  bridge.  We  bad  made  some  surveys  for 
another  reservoir  above  the  ten-mile  bridge 
and  around  the  ten-mile  bridge,  but  it  was  some 
five  or  six  miles  up  the  stream  from  the  nine- 
mile  bridge.  That  was  in  connection  with  other 
reservoir  sites  or  dam  sites,  you  will  understand, 
and  not  in  connection  with  this  one  that  was 
afterwards  actuaUy  built.  No  such  surveys  or 
contour  lines  had  heen  run  concerning  the  site 
mentioned  in  this  contract.  Prior  to  September 
21,  1011,  two  engineers  had  been  sent  out  in 
connection  with  the  timbered  area  within  the 
reservoir  site  qs  then  staked  out.  •  *  •  Aft- 
er the  map  of  the  reservoir  site  bad  been  made 
which  they  were  sent  out  to  make,  they  were 
then  sent  out  to  make  an  estimate  of  the  num- 
ber of  acres  of  land  in  the  flooded  area  up  to  the 
nine-mile  bridge,  and  at  the  time  of  the  execu- 
tion of  this  Hodge  contract  on  September  21, 
1911,  there  had  been  made  an  estimate  of  the 
number  of  acres  of  timbered  land  within  the 
flooded  area  up  to  the  nine-mile  bridge,  and  that 
estimate  was  1,250  acres.  *  •  •  The  infor- 
mation I  had  as  to  the  timbered  area  was  not 
derived  entirely  from  information  given  me  by 
Adams  and  Orlop  [the  engineers  who  made  the 
survey  above  mentioned].  I  had  been  over  and 
about  the  reservoir  site,  and  I  had  some  knowl- 
edge relative  to  the  amount  of  land  cleared  and 
not  cleared  Just  from  riding  over  and  about  it. 
My  information  derived  in  that  way  was  not 
accurate  at  all,  and  I  considered  the  informa- 
tion I  got  from  these  engineers  as  to  the  actual 
acreage  of  the  timbered  land  more  accurate  than 
my  own  estimate  would  have  been  which  was 
just  an  approximation  from  my  observation. 
♦  •  •  As  I  s^3,  the  amount  of  timbered  area 
as  shown  by  the  work  of  these  engineers  within 
the  flooded  lines  was  1,250  acres  up  to  the  nine- 
mile  bridge,  and  that  was  very  close  to  the  ap- 
proximation which  I  had  in  my  mind.  I  had 
been  looking  over  the  situation  and  I  considered 
that  more  than  half  of  the  land  had  been  already 
cleared  and  was  in  cultivation.  These  measure- 
ments on  this  map  which  the  city  has  intro- 
duced in  evidence  were  obtained  beiore  the  con- 
tract with  Mr.  Hodge  was  made,  and  the  board 
of  engineers  had  the  information  contained  in 
this  map  at  the  time  they  entered  into  the  con- 
tract with  Mr.  Hodge.  The  acreage  of  1,250 
acres  was  based  on  the  contour  line  of  609  feet, 
and  the  area  of  the  608  feet  contour  line  would 
be  slightly  smaller  than  the  609  contour  line; 
the  609  contour  line  would  go  a  little  higher 
up  the  hillside.  This  map  was  made  under  the 
supervision  of  the  board  of  engineers,  and  it 
is  dated  June  19,  1911.  »  •  •  My  recollec- 
tion is  that  we  furnished  Mr.  Hodge  with  a 
copy  or  copies  of  this  map  about  the  time  the 
contract  with  him  was  executed.  I  am  pretty 
sure  we  furnished  him  copies  of  this  map.  We 
did  not  furnish  him  with  any  map  showing  the 
lands  to  be  cleared  above  the  nine-mile  bridge ; 
as  a  matter  of  fact,  we  had  no  map  of  the  lands 
above  tile  nine-mile  bridge." 

As  indicating  that  Hodge  understood  the 
contract  to  contemplate  the  dearlng  of  ap- 
proximately 1,250  acres,  on  July  29,  1012,  he 
wrote  the  board  of  engineers  as  follows: 


"On  July  20th,  I  finished  cutting  all  tb 
ber  in  the  water  lines  of  the  reservdir  oi 
owned  by  the  city  and  discharged  my  Jd< 
cutting  gangs.  There  are  other  timber  lai 
be  cut  in  the  water  lines,  but  the  city  hi 
acquired  title  to  same.  Please  issue  me  a 
ten  release  as  to  any  responsibility  for  cli 
the  unpurchased  land.  When  your  me 
menta  are  completed  they  will  show  that  1 
done  over  50  per  cent,  more  clearing  Oia 
contract  originally  called  for.  Please  ist 
me  a  written  extension  of  time  proportion 
the  excess,  and  the  original  time  I  had. 
needing  the  money  I  have  tied  up  in  the 
channel,  and  wish  yon  would  arrange  so 
get  same." 

And  on  November  27,  1912,  he  wrote 
board  of  engineers  the  following  letter: 

"The  bonding  company  who  made  my 
for  $5,000  on  clearing  the  reaervoir  dair 
bond  was  made  on  the  time  limit  of  the  co: 
and  based  on  approximately  1,250  acres 
they  are  after  me  for  a  release,  and  reques 
I  ask  you  gentlemen  to  vnrite  them  a  r< 
Within  the  year  the  bond  bad  to  run,  I 
downed  over  2,000  acres  and  cleared  acc< 
to  contract  lj491.60  acres.  There  has  been 
September  22d  a  good  deal  more  land  c 
up,  and  the  entire  tract  is  practically  com 
with  the  exception  of  the  Cetti  bottom,  i 
give  this  your  attention." 

On  December  20,  1912,  he  wrote  to 
board  of  engineers  a  letter,  which  reai 
part,  as  follows: 

"In  regard  to  releasing  bond:  I  oUi 
m^lf  to  clear  approximately  1,250  acre 
within  lines  607,  and  do  the  work  of  bu 
15  miles  of  fencing ;  this  work  to  T)e  com 
within  a  given  time.  I  recognized  the  c 
tion  imposed,  and  have  more  than  complie< 
the  same,  on  which  bond  was  based,  wit 
exception  of  the  building  of  the  fence." 

While  there  are  expressions  tn  the 
mentioned  letter  which  could  reasonat 
construed  as  the  assertion  of  the  right 
the  contract  to  clear  and  receive  pay  f 
wooded  lands  flooded  by  the  water  c 
lake,  yet  the  fact  that  the  appelant  w 
slstlng  on  his  right  to  be  relieved  of  tl 
ligation  of  the  bond,  which  bond  cer 
was  intended  by  both  parties  to  insui 
completion  of  the  entire  contract,  sn 
tends  to  show  that  the  appellant  blnis 
making  the  contract  understood  tbat 
contract  contemplated  the  clearing  o 
proximately  the  1,250  acres.  Appellan 
ther  testified  that  the  reason  and  oa 
for  patting  In  the  contract  the  recital 
the  land  to  be  clearly  consisted  "of  api 
mately  1,250  acres  up  to  the  flow  line  as 
ed  out,"  etc.,  was  that  the  bonding  con 
objected  to  making  the  bond,  unless  soiu 
Itatlon  on  the  land  to  be  cleared  was 
and  contained  In  the  contract  that  sale 
tract  might  contemplate  the  clearing  of 
up  to  Jacksboro  (of  which  we  are  pe 
justified  In  taking  judicial  cognizant 
situated  some  70  miles  further  iipstr 
and  that  he  asked  Mr.  Trammell  of  the  I 
of  engineers  how  much  land  would  be  li 
ed,  and  Trammell  told  him  that  he  th< 
approximately  1,250  acres,  and  It  was  ao 
ed  In  the  ccmtract.    Mr.  Trammril  tes 
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fnrOier  In  regard  to  these  three  letters  men- 
tioDed: 

"I  recall  having  received  letters  from  Mr. 
Hodge  dated  July  29,  1912,  November  27.  1912, 
and  December  30,  l9l2,  and  addressed  to  the 
board  of  engineers.  At  the  time  we  received 
those  letters  Mr.  Hodge  had  cut  and  downed  very 
nearly  all  the  timber  below  the  nine-mile  bridge. 
This  estimate  showing  689  acres  was  given  a 
long  time  after  the  receipt  of  these  letters  there 
vas  approximately  600  acres  that  had  been  cut 
down,  but  the  timber  had  not  been  cut  ap  or 
removed  ;  the  balance  of  the  land  had  been  very 
veil  cleared.  As  to  the  land  within  the  area 
of  the  000  acres  iust  referred  to,  they  had  just 
gone'  in  there  ana  taken  axes  and  cut  the  trees 
down  and  just  let  them  lay  tliere;  that  is  all 
there  was  to  that. '  That  is  the  condition  that 
was  existing  there  at  the  time  Mr.  Hodge  was 
asking  the  release  from  his  bond." 

We  have  carefully  examined  the  cases 
of  Brawley  v.  United  States,  96  U.  S.  168,  24 
L.  Ed.  622,  Wolff  v.  Welta  Fargo  &  Co.,  115 
Fed.  32,  52  0.  C.  A.  626,  Inman  Bros.  v.  Dud- 
ley, 146  Fed.  449,  76  O.  O.  A.  669,  Marz  y. 
American  Malting  Co.,  169  Fed.  682,  95  O.  C. 
A.  80.  lioeb  V.  Wlnnaboro  Cotton  Co.,  9S  S. 
W.  615,  and  Lumber  Co.  t.  OgllTle,  113  Wis. 
482,  89  N.  W.  483,  cited  by  appellant  in  sup- 
port of  his  contention  that  the  recital  in  the 
e(«tract  of  the  approximate  acreage  to  be 
cleared  would  not  be  of  controlling  effect 
when.  In  connection  with  said  estimate  or  ap- 
proximation of  the  acreage,  the  contract  re- 
dted  that  the  party  of  the  second  part 
(Hodge)  agreed  "to  clear  the  West  Fork  res- 
ervoir site."  Such  a  construction  as  claimed 
by  appellant  would  be  Justified  If  the  facts 
aliunde  the  contract  dlsdosed  that  the  In- 
duslon  of  the  larger  term,  1.  e.,  "the  West 
Fork  reservoir  site,"  was  not  Intended  to  be 
limited  by  the  ezpressi(«  "consisting  of  ap- 
proximately 1,260  acres,"  etc.  But  since  the 
testimony  of  the  dty'B  agent,  the  diairman 
of  the  board  of  engineers,  and  the  letters 
of  appellant  himself  aforementioned,  very 
strongly  support  the  trial  court's  conclusion 
that  the  latter  expression  was  Intended  to 
control  rather  than  the  former,  we  are  of  the 
opinion  that  t&e  Judgment  below  should  not 
be  disturbed.  In  addition  to  the  fact  that  at 
the  time  the  contract  was  made  no  lines  had 
been  staked  out  above  the  nine-mile  bridge, 
and  the  map  of  the  reservoir  site  contained 
no  area  of  lines  above  said  bridge,  and  since 
the  evidence  sustains  the  ctmcluslon  of  the 
court  that  this  map  was  shown  the  appel- 
lant before  the  contract  was  made,  it  may 
reasonably  be  concluded  that  the  parties 
made  the  contract  in  view  of  the  estimate 
made  by  the  engineer  as  to  the  probable  acre- 
age of  the  submerged  lands,  and  that,  in  any 
event,  neither  party  understood  that  the  con- 
tract contemplated  the  clearing  of  lands 
above  the  bridge.  In  fact  there  Is  s(Hne  evi- 
dence to  show  that  the  engineers  did  not  an- 
ticipate that  lands  above  the  bridge  would  be 
submerged,  and  outside  of  the  fact  that  one 
tract  of  land  north  of  the  bridge,  the  Durin- 
ger  tract,  had  been  purchased  by  the  city 


before  the  making  of  the  contract  in  ques- 
flon,  there  is  no  evidence  to  which  we  have 
had  our  attention  called  that  the  dty  was 
making  any  effort  or  provision  for  the  pur- 
chase or  condemnation  of  lands  lying  north  of 
the  bridge.  It  is  true  that  the  appellant 
denied  that  he  ever  was  shown  or  saw  the 
map  mentioned,  but  this  Is  a  conflict  of  tes- 
timony which  the  trial  court  had  the  right  to 
determine. 

All  things  considered,  we  are  of  the  t^lnlon 
that  we  would  "not  be  Justified  In  disturbing 
the  Judgment  as  rendered  by  the  trial  court 
All  assignments  of  error  are  overruled,  and 
the  Judgment  affirmed. 


SOUTHERN  SUKBTI  00.  et  al.  v.  SEA- 
'  OBAYBS  et  aL  (No.  7392.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 
June  7,  1917.) 

L  Indbhritt  ®=>9(1)— Valuation. 

In  an  action  against  a  surety  company  <Mi 
an  indemnity  bond  required  to  be  ^ven  by  the 
charter  of  a  motorboat,  the  lessor  is  not  bound 
by  a  valuation  of  $5,000  inserted  In  the  charter 
when  it  was  thought  that  no  marine  insurance 
could  be  procured  and  that  lessee  would  fur- 
nish only  an  indemnity  bmid  for  $6,0(X)  covering 
the  lose  of  the  boat,  and  also  the  other  loss  and 
damage  provided  against  in  the  contract,  when 
it  is  apparent  that  it  was  not  intended  as  and 
is  not  Its  real  value,  and  such  figure  was  insert- 
ed to  protect  the  owner  in  the  event  of  loss  to 
the  full  extent  of  the  required  bond. 

[Bd.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {  16.] 

2.  ISDEMNrrY    9=>9(D  —  Cohstbuotion    "of 

Bond. 
Where  a  lease  of  a  motorboat  provides  that 
the  charterer  should  furnish  a  manne  insurance 
policy  in  the  sum  of  $5,000  and  a  surety  bond 
m  the  sum  of  $1,000  to  cover  loss  not  fully  cov- 
ered by  tlie  poller,  and  such  surety  bond  obligates 
the  company  to  indemnify  owners  against  loss  or 
damage  to  boat  to  extent  of  $1,000,  and  it  is 
proven  that  the  boat  is  worth  more  than  $6,000, 
the  insured  is  entitled  to  recover  on  the  bond, 
though  no  loss  other  than  the  value  of  the  boat 
was  sustained,  since  such  loss  was  not  fully 
covered  by  the  policy,  and  loss  other  than  the 
value  of  the  boat  was  not  covered  by  the  policy 
at  all. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  S  16.] 

Appeal  from  District  Court,  Galveston 
County;  Robt  G.  Street,  Judge, 

Action  by  O.  R.  Seagraves  and  another 
against  the  Southern  Surety  Company  and 
another.  Judgment  for  plaintiffs,  and  de- 
fendants appeaL    Affirmed. 

W.  B.  Lockhart  and  Stewarts,  all  of  Galves- 
ton, for  appellants.  Marsene  Johnson,  Elmo 
Johnson,  Roy  Johnson,  and  Marsene  Johnson, 
Jr.,  all  of  Galveston,  for  appellees. 

PI4EASANTS,  C.  J.  This  suit  was  brought 
by  appellees,  O.  R.  Seagraves  and  W.  C. 
Beers,  against  appellants,  Southern  Surety 
Company  and  T.  J.  Anderson,  to  recover  up- 
on a  bond  of  indemnity  and  insurance  execat- 
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ed  by  fhe  appellants  and  payable  to  appel- 
lees. 

The  bond  sued  on  was  given  to  Indemnify 
and  Insure  appellees,  who  were  at  the  time 
the  bond  was  executed  engaged  In  business 
under  the  Arm  name  and  style  of  Pearce  For- 
warding Company,  against  loss  or  damage 
to  the  motor  freight  boat  Mary  Mc,  which  ap- 
pellees had  contracted  to  lease  to  the  ap- 
pellant T.  J.  Anderson,  and  bound  and  obli- 
gated appellants  to  pay  to  appellees  the  sum 
of  51,000,  conditioned: 

"That  if  the  above-bounden  T.  J.  Anderson, 
which  (who)  has  entered  into  the  foregoing  and 
attached  lease,  rental,  and  charter  contract  with 
the  said  Pearce  Forwarding  Company  as  owner 
for  the  lease  and  charter  of  the  motor  freighter 
Mary  Mc  shall  well  and  truly  pay  the  said 
Pearce  Forwarding  Company  all  and  singular 
the  amounts,  payments,  and  obligations,  and 
fully  discharge  all  of  the  debts,  liens,  and  liabil- 
ities and  charges  of  whatsoever  nature  in  said 
contract  mentioned  and  provided  for  within  the 
time  and  in  the  manner  in  said  attached  con- 
tract specified  and  provided  for,  and  shall  return 
and  deliver  the  said  motor  freighter  Mary  Mo 
and  all  of  her  fixtures,  appurtenances,  and  ap- 
pliances to  the  said  Pearce  Forwarding  Com- 
pany, their  heirs  and  assigns  or  legal  representa- 
tives, in  a  like  condition  as  when  received  by  it, 
the  said  principal,  under  said  contract,  usual 
wear  and  tear  only  excepted,  within  the  time  and 
in  the  manner  therein  stipulated,  and  shall  fur- 
ther well  and  truly,  keep  and  perform,  or  cause 
to  be  kept  and  performed,  all  and  singular  its 
said  premises,  covenants,  agreements,  stipula- 
tions, and  obhgationB,  as  charterer'  in  said  con- 
tract made  and  provided  for,  and  shall  pay  oS 
and  discharge  any  and  all  liens,  claims,  damages, 
demands,  or  charges,  Including  reasonaUe  at- 
torney's fees,  that  may  be  brought  against  the 
said  b«nt  or  vessel,  or  the  owner  thereof  based 
upon  any  actions  of  omission  or  commission  dur- 
ing the  Ufe  of  this  lease,  or  any  extension  there- 
of, then  and  in  that  event  this  obligation  shall 
terminate  and  be  of  no  further  force  and  effect, 
.but  not  otherwise." 

The  charter  or  contract  for  the  lease  of  the 
boat  referred  to  In  the  bond  was  executed  on 
November  10,  1914.  The  provisions  of  said 
contract  which  are  material  to  the  questions 
presented  by  this  appeal  are  the  third,  fourth, 
and  last  paragraphs,  said  last  paragraph  hav- 
ing been  executed  after  the  original  agree- 
ment, but  being  attached  thereto  and  made 
a  part  thereof,  as  follows: 

"Third.  It  is  expressly  agreed  and  stipulated 
hereby  that  said  charterer  assumes  all  marine 
risks,  damages,  casualties,  charges,  or  liabilities 
against,  for,  or  on  account  of  said  twin  screw 
freighter  Mary  Mc  during  the  fall  period  of  this 
rental  contract,  or  any  extension  thereof,  and 
shall  provide  and  pay  tor  all  provisions,  wages, 
consular,  shipping,  and  discharging  fees,  and 
all  wages  of  captain,  officers,  and  crew  or  claims 
by  any  of  such,  and  for  any  insurance  on  said 
vessel  and  for  all  stores,  provisions,  outfitting, 
and  maintenance  of  said  boat,  and  for  all  port 
charges,  pilotages,  agencies,  commissions,  con- 
sular charges,  and  for  any  and  all  other  charges, 
damages,  liabilities,  or  claims  of,  against,  or  on 
account  of  the  said  boat  during  the  entire  time 
that  it  handles  or  controls  the  same,  and  of 
whatever  kind  and  character,  and  whether  un- 
der the  laws  of  the  state  of  Texas,  or  of  the 
United  States,  or  of  any  foreign  country,  and 
the  said  charterer  further  obligates  itself  to 
comply  with  all  of  the  laws,  rules,  and  regula- 
tions provided  for  under  the  laws  of  the  United 
States   of   America   relating   to   navigation   of 


boats  of  this  character  and  proeortng  at  his  own 
cost,  expense,  and  risk  all  proper  papers  that 
may  be  required,  and  that  It  wfll  use  said  boat 
for  no  other  than  lawful  purposes,  and  shall  pay 
any  and  all  penalties,  assessments,  or  damages 
of  whatsoever  kind  or  character  that  may  be 
assessed  against  uid  boat  or  vessel  during  the 
period  of  this  charter  or  any  extension  thereof, 
whether  assessed  by  the  government  of  the 
United  States  or  any  agency  thereof,  or  any 
foreign  government  or  agency  thereof,  and  shall 
bold  the  owner  free  and  harmless  from  any  and 
all  claims,  demands,  suits  at  law,  or  action  <^ 
any  kind  or  character  whatsoever,  whether  by 
any  government  or  agency  thereof,  or  by  any 
corporation,  person,  association  of  persons,  firm, 
or  individual. 

"Fourth.  It  la  further  agreed  that  the  said 
twm  screw  motor  freighter  Mary  Mc  diall  not 
be  removed  from  present  location.  Pier  18,  city 
of  Galveston,  Galveston  county,  Tex.,  until  said 
charterer  has  furnished  good  and  acceptable 
bond  in  some  surety  company,  or  by  other  sure- 
ties accepted  by  said  owner,  in  the  amount  of 
five  thousand  dollars  ($5,000.00)  conditional  upon 
the  full  and  faithfol  performance  of  this  coa- 
tract  and  every  portion  thereof  as  herein  Kt 
out,  and  upon  the  covenants  of  said  bond  as 
therein  contained,  and  said  bond,  up  to  the  full 
face  thereof,  shall  be  liable  nnder  the  terms  of 
this  contract  not  only  for  the  stated  value  of 
said  boat  in  the  sum  of  five  thousand  dollars 
($6,000.00),  less  charter  fees  as  hereinabove  stat- 
ed, but  for  any  and  all  other  damages  that  may 
accrue  to  the  owner  thereof  or  for  which  it  may 
become  liable  up  to  the  full  face  and  amount  <^ 
said  bond,  which  shall  not  be  exhausted  by  any 
one  suit  or  demand  thereon  or  thereunder,  bat 
may  be  sued  on  as  often  as  said  owner  may  deem 
necessary  under  the  terms  of  this  contract  and 
of  the  bond  itself,  until  the  full  amount  of  five 
thousand  dollars  ($5,000.00)  therein  provided 
for  shall  have  been  exhausted. 

"It  is  further  agreed  between  Pearce  Forward- 
ing Company  and  T.  J.  Anderson  that  the  afore- 
said suretiea  mentioned  in  fourth  section  of  orig- 
inal contract  shall  consist  of  marine  insurance 
policy  in  a  reliable  company  in  favor  of  own- 
ers. The  aforesaid  insurance  policy  or  contract 
is  to  cover  liabilities  as  actually  q>ecified  in 
such  policy  for  not  leas  than  five  thousand  dol- 
lars ($5,000.00)  lawful  currency  of  the  United 
States.  In  addition  to  the  aforesaid  insurance, 
it  is  agreed  that  the  charterer  shall  furnish 
surety  bond  of  the  Southern  Bonding  Company 
in  amount  of  one  thousand  dollars  ($1,000.00) 
to  cover  loss  or  damage  to  twin  scre'w  motor 
freighter  Mary  Mo  not  fully  covered  by  afore- 
said marine  insurance  policy. 

"This  document  shall  be  attached  to  and  be- 
come part  of  the  original  charter  contract  of 
the  twin  screw  motor  freighter  Mary  Mc  entered 
into  by  Pearce  Forwarding  Company  and  T.  J. 
Anderson." 

Tlie  boat  with  all  of  Its  appurtoiances  and 
properties  was  lost  while  In  possession  of 
Anderson  nnder  the  lease  contract.  The 
plaintiffs'  petition  alleges  that  the  value  of 
the  boat  and  Its  equipment  and  properties 
was  $8,000. 

The  $5,000  marine  Insurance  was  paid  ap- 
pellees by  the  company  which  executed  said 
policy.  The  appellants  deny  liability  upon 
the  hond  sued  on  upon  the  ground  that  It  was 
not  Intended  to  cover  loss  of  the  value  of  the 
property  which  they  say  was  fully  covered  by 
the  $5,000  insurance  policy,  but  was  only  in- 
tended to  Indemnify  against  the  loss  or  dam- 
age specified  In  the  contract  other  than  the 
value  of  the  boat  and  Its  equipment,  and,  as 
appellees  sustained  ao  such  loss,  tbey  are 
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not  entitled  to  recover  anytbijig  on  tbe  bond. 

The  cause  wag  tried  with  a  jury  In  the 
cdnrt  below;  the  only  Issue  submitted  for 
the  Jui7  to  determine  being  the  value  of  the 
boat  at  the  time  of  its  toss.  The  Jnry  found 
sneh  value  to  be  $7,000.  Upon  the  return  of 
this  verdict  the  court  rendered  judgment  for 
appellees  In  the  sum  of  $1,000. 

The  first,  second,  and  third  assignments  of 
error  presented  In  aKJellants"  brief  and  the 
proposition  submitted  thereunder  are  as  fol- 
lows: 

First.  "The  eonrt  erred  in  refuging  to  give  to 
the  jury  the  special  charge  requested  by  defend- 
ants, instructing  the  jury  to  bring  in  a  verdict 
for  defendants. 

Second.  "The  court  erred  in  failing  to  instruct 
the  jury  that  the  parties  by  their  contract  hnd 
agreed  aa  the  valae  of  the  said  launch  Alary  Mc, 
and  there  being  no  evidence  in  the  record  of 
any  damages  suffered  by  the  plaintiffs  other 
than  for  the  loss  of  the  said  launch  Mary  Mc, 
they  should  bring  in  a  verdict  for  the  defend- 
ants." 

Tliird.  "The  court  erred  in  failing  to  instruct 
the  jury  that  the  plaintiffs  and  defendants  hav- 
ing agreed  by  their  contract  as  to  the  value 
of  the  said  lanndi  Mary  Mc  in  the  sum  of  $5,- 
000,  and,  there  being  no  evidence  in  the  record 
of  any- damages  suffered  by  plaintiffs,  other  than 
the  loss  of  said  launch  Mary  Mc,  they  should 
bring  in  a  verdict  for  the  defendants.'' 

PropoaitiOD.  "The  value  of  the  Mary  Mc,  her 
fixtures,  appliances,  oigines,  boats,  furniture, 
apparel,  and  accessories,  was  by  the  contract 
of  charter  in  writing  stipulated  and  stated  to 
he  $5,000,  and  no  more,  and  that  sum  has  been 
fnlly  paid  to  appellees  as  marine  insurance  for 
the  loss  of  the  Mary  Mc,  her  fixtures,  appliances, 
engines,  boats,  furniture,  apparel,  and  acces- 
Boriesi  Since  there  was  no  loss,  damage,  or  lia- 
bility not  fnlly  covered  by  aforesaid  marine  in- 
aurance  policy,  there  is  not,  and  cannot  be,  any 
liability  up<«i  the  appellants  for  a  breach  of  a 
condition  which  provides  that  they  shall  be  fur- 
ther liable  to  the  extent  of  $1,000  only  for  *Ioss 
and  damaga  not  fully  covered  by  aforesaid  ma- 
rine insurance  policy.' " 

Tbeae  asglgnmentB  and  proposition  present 
the  only  material  question  raised  by  the 
record. 

The  evidence  shows  that,  when  the  contract 
of  lease  reonlrlng  an  Indemnity  bond  in  the 
snm  of  $6,000  was  prepared,  the  parties  did 
sot  think  a  policy  of  marine  Insurance  could 
be  obtained,  and  wben  such  policy  was  sub- 
seqaently  obtained  ticx  $6,000  "upon  the  good 
motorboat  called  Mary  Mc,  her  body,  tackle, 
apparel,  famlture,  stores,  supplies,  engines, 
machinery,  and  appurtenances,"  It  was  agreM 
by  the  parties  that  the  bond  provided  for  in 
paragraph  4  of  the  ctrntract  should  be  re- 
duced from  $5,000  to  $1,000.  This  bond,  as 
appears  from  its  recitals  before  set  oot,  not 
only  covered  the  loss  or  damage  to  the  boat 
and  Ita  properties  and  appurtenances,  but 
also  any  loss  or  damage  that  appellees  might 
aoffer  by  the  failure  of  the  appellant  Ander- 
son to  comply  with  the  {Hwlsion  of  para- 
graph 3  of  the  contract  before  set  out.  The 
policy  of  marine  Insurance  states  that  the 
Talne  of  the  boat  Is  $6,000,  and  the  insured 
Is  authorized  to  obtain  Insurance  thereon 
In  addition  to  the  $6,000  up  to  the  full  amount 
of  $6,00(t.     Anderson  was  the  surveyor  at 


the  port  of  Galveston  for  tbe  oompany  who 
Issued  the  policy  to  appellees,  aiid  testified 
that  he  agreed  to  the  valuation  stated  in  the 
policy. 

The  undisputed  evidence  shows  that  appel- 
lees sustained  no  loss  or  damage  other  than 
the  value  of  the  boat  and  Its  properties. 

[1]  We  cannot  agree  with  appellants  In 
their  contention  that  the  bond  sued  on,  con- 
strued with  the  contract  under  which  It  was 
executed,  and  In  the  light  of  the  circumstances 
shown  by  the  evidence,  did  not  obligate  and 
bind  them  to  pay  anything  for  the  loss  of  the 
boat  The  bond  by  Its  terras  obligated  ap- 
pellantg  to  pay  $1,000  for  the  loss  of  the 
boat,  and  there  Is  no  allegation  that  the  obli- 
gation to  pay  for  the  boat  was  inserted  in  the 
bond  by  mutual  mistake,  and  If  the  evidence 
raises  such  Issue  In  the  absence  of  such  al- 
legations, that  Issue  Is  not  In  the  case.  The 
statement  in  the  contract  as  originally  writ- 
ten that  tbe  value  of  the  boat  Is  fixed  at  $5,- 
000  must  be  considered  In  oonnectlon  with 
the  fact  that  when  this  valuation  was  fixed 
It  was  only  c<»itemplated  that  appellants 
should  furnish  appellees  an  Indemnity  bond 
for  $5,000  covering  the  loss  of  the  boat,  and 
also  the  other  loss  and  damage  provided 
against  in  the  contract,  and  It  is  evident  that 
the  value  of  the  boat  was  then  fixed  at  $5,- 
000  to  protect  appellees  In  event  of  loss  to 
full  extent  of  the  required  bond.  When  the 
insurance  policy  was  obtained  to  protect  ap- 
pellees In  the  sum  of  $5,000  against  the  loss 
of  the  boat.  It  was  agreed  that  ani  Indemnity 
bond  for  $1,000  should  be  furnished  by  ap- 
pellant Anderson  to  cover  loss  or  damage  to 
the  boat  not  fully  covered  by  the  Insurance 
policy.  This  policy,  which  was  procured  by 
Anderson  \for  the  i)rotectlon  of  appellees, 
fixed  the  value  of  the  boat  at  $6,000,  and  In- 
sured it  for  $6,000  of  that  amount,  with  ex- 
press permission  to  the  insured  to  obtain  ad- 
ditional Insurance  thereon  of  $1,000. 

[2]  Upon  these  facts  we  do  not  think  the 
clause  In  the  contract  that  the  $1,000  bond 
was  to  cover  loss  or  damages  "not  fnlly  cover- 
ed by  the  Insurance  policy"  must  be  con- 
strued to  mean  that  it  was  only  to  cover  loss 
or  damage  other  than  the  value  of  the  boat. 
The  Insurance  policy  did  not  cover  any  of 
such  loss  or  damage,  and  if  such  loss  or 
damage  only  was  referred  to.  It  could  not 
properly  have  been  described  as  loss  or  dam- 
age not  ";fully"  covered  by  the  Insurance 
policy.  If  the  $1,000  value  of  the  boat  cover- 
ed toy  the  policy  was  Intended  to  be  provided 
against  by  the  bond,  the  term  "loss  or  dam- 
age not  fully  covered  by  the  Insurance  policy" 
was  accurately  used.  The  evidence  was  suf- 
ficient to  sustain  the  finding  of  the  jury  that 
the  value  of  the  boat  was  $7,000.  We  think 
appellees  were  entitled  to  recover  the  $1,000 
Which  the  appellants  agreed  by  their  bond 
th'ey  would  pay  In  event  the  boat  was  lost 

The  remaining  assignments  of  error  com- 
plain of  the  admission  of  testimony  as  to  the 
value  of  the  boat    We  think  none  of  said 
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assignments  1b  meritorious,  and  each  of  them 
is  overruled  without  discussion. 

It  follows  that  the  Judgment  of  the  court 
below  should  be  affirmed,  and  it  has  been 
so  ordered. 

Affirmed. 


BIACKMON  T.  TEXAS  SBCTURITIBS  CO. 
(No.   8614.) 

(Court  of  Civfl  Appeals  of  Texas.    Ft  Worth. 

May  6,  1817.     On  Motion   for  Rehearing, 

June  9,  1917.) 

1.  MORTGAOBS     «=5>116— PUTURE     ADVANCES— 

BuiLDiNo  Contract— Completion  by  An- 
other Than  Contractor. 
The  fact  that  improvements  called  for  by  a 
mechanic's  lien  contract  were  completed  by  oth- 
er workmen  and  not  by  the  contractor  himself 
would  not  affect  the  owner's  liability  to  pay  for 
the  improvements  or  bis  liability  by  virtue  of 
a  deed  of  trust  and  secured  note  given  to  in- 
duce the  payer  to  pay  for  such  improvements, 
where  defendant  made  no  objection  to  the  ar- 
rangement 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  882-392,  394-109.1 

2.  Al'I'EAI.    AND    E2BR0R    «=»2.31(7)— REVIEW— 

Admission  or  Evidence. 
In  an  action  on  secured  note  and  to  fore- 
close vendor's  liens,  where  defendant's  counsel 
declined  to  state  his  purpose  in  asl^ng  defend- 
ant who  had  collected  insurance  money,  defend- 
ant cannot  on  appeal  predicate  error  on  the 
court's  action  in  sustaining  an  objection  to 
such  question  by  showing  that  the  witness 
would  have  testified  that  the  insurance  money 
had  been  used  to  pay  the  note,  especially  where 
the  note  was  in  possession  of  plaintiff  and  no 
explanation  of  that  fact  was  offered. 

[Dd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  198.] 

3.  Mortgages  «=3461  —  Foreclosure  —  Evi- 
dence. 

Assignments  of  error  to  the  admission  in 
evidence  of  a  vendor's  lien  note  taken  up  by 
plaintiff  as  part  consideration  of  the  secured 
note  and  deed  of  trust  and  also  a  judgment  and 
deed  thereunder  to  defendant's  vendor,  intro- 
duced as  muniments  of  her  title  to  the  property 
before  she  sold  it  to  defendant.  Introduced  in 
evidence  over  objections  by  the  defendant,  on 
the  ground  that  there  was  a  variance  in  the  de- 
scription of  the  property  from  the  description 
contained  in  the  deed  of  trust  in  controversy, 
will  be  overruled,  where  the  proof  without  con- 
tradiction identified  the  property  described  in 
those  documents  as  the  same  property  described 
in  the  deed  of  trust;  a  part  of  such  proof  being 
statements  and  recitals  contained  m  the  de- 
fendant's written  application  for  the  loan  and 
also  in  the  deed  of  trust  in  controversy,  which 
was  executed  by  them. 

[Ed.  Note.— For  other  cases,  aee  Mortgages, 
Cent.  Dig.  §§  1353-1360.] 

4.  Mortgages     «=>460  —  Foseolosube     of 
Trust  Deed — Proof. 

The  taxes  provided  for  in  the  deed  of  trust 
having  been  paid  by  plaintiff  at  the  written  ro- 
quest  of  the  defendant  contained  in  the  applica- 
tion for  the  loan  and  under  a  stipulation  in  the 
deed  of  trust  in  effect  that  the  same  were  valid 
liens,  and  that  plaintiff  would  thereby  be  sub- 
rogated to  such  liens,  the  plaintiff  was  not  re- 
quired to  prove  a  proper  assessment  and  rendi- 


tion of  the  property  for  taxes  as  a  prerequisite 
to  its  right  of  foreclosure  of  such  tax  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  1348-1352.] 

6.  Appeal    and    Error    «=»7S1(5>— Assion- 
ment  or  Errors— VKRDicF—SuFfTciKNCT  or 
Evidence. 
Assignments  of  «rror  to  the  effect  that  the 
court  erred  in  rendering  judgment  because  the 
verdict  of  the  jury  was  unsupported  by  the  evi- 
dence, or  contrary  to  the  weight  of  the  evidence, 
will  be  overruled,  since  the  judgment  must  fol- 
low  the  verdict,   however  erroneous  the   same 
may  be,  and  even  though  the  verdict  may  be 
subject  to  attack  on  the  same  grounds. 

[Ed.  Note. — For  other  cases,  see  Apiieal  and 
Error,  Cent  Dig.  §  8021.] 

6.  Homestead    «=»96  —  Oharoes    Aoainst 
Vendor's  Lien  Note— Attobnet's  Fees  — 

I>EFEM6ES. 

Where  a  note  secured  by  deed  of  trust  con- 
tained a  stipulation  for  attorney's  fees  in  an 
amount  equal  to  10  per  cent  of  the  entire  debt 
and  a  vendor's  lien  note  taken  up  by  the  plain- 
tiff provided  for  attorney's  fees  at  the  same  rate, 
and  being  a  part  of  the  consideration  which  the 
defendants  agreed  to  pay  for  the  lot  when  they 
purchased  it  their  homestead  plea  is  not  avail- 
able against  the  collection  of  such  attorney's 
fees. 

[Ed.  Note. — ^For  other  cases,  see  Homestead, 
Cent  Dig.  {{  147-153.] 

Appeal  from  District  0>nrt,  Tarrant  Coun- 
ty;  R.  B.  Young,  JvtAge. 

Action  by  the  Texas  Securities  Company 
against  Mrs.  Robena  C.  Blackmon  and  an- 
other. Judgment  for  plaintiff,  and  named 
defendant  appeals.  Judgment  reformed,  and 
affirmed  on  rehearing. 

John  L.  Poulter  and  Graves  &  Hootdiens, 
all  of  Ft  Worth,  for  appellant  Ross,  Ross 
&  Alexander,  of  Ft  Worth,  for  appellee. 

DUNKLIN,  J.  The  Texas  Securities  Com- 
pany recovered  a  Judgment  against  T.  It. 
Blackmon  and  wife,  Mrs.  Robena  G.  Black- 
mon, upon  a  promissory  note  executed  by 
those  defendants  in  favor  of  the  plaintiff,  and 
also  for  a  foreclosure  of  a  lien  evidenced  by 
a  deed  of  trust  upon  certain  real  estate  sit- 
uated In  the  dty  of  Ft.  Worth,  and  from  that 
judgment  the  defendants  Iiave  appealed. 

At  the  time  of  the  execution  of  the  deed  of 
trust  which  was  foreclosed,  the  defendants 
had  entered  into  a  mechanic's  lien  contract 
with  J.  F.  Crenshaw  to  construct  certain  im- 
provements upon  the  lot  in  controversy  and 
had  contracted  to  pay  therefor  tlie  sum  of 
1600.  This  contract  was  in  due  form  and  ex- 
ecuted in  the  manner  required  by  tlie  stat- 
utes in  order  to  fix  a  mechanic's  lien  upon  a 
homestead,  and  the  property  was  at  tliat  time 
the  homestead  of  the  defendants;  but  the 
improvements  had  not  then  been  made. 
Ihere  was  also  outstanding  against  the  lot 
at  the  time  a  vendor's  lien  note  in  the  sum 
of  $100,  which  had  been  executed  by  the  de- 
fendants and  unpaid  taxes  due  the  dty, 
county,  and  state,  aggregating  approximately 
I167.65. 

The  deed  of  trust  In  controversy  was  ex< 
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ecuted  for  tbe  purpose  of  inducing  tbe  plain- 
tiff to  pay  off  said  yendor's  lien  note  and 
taxes,  and  also  to  pay  to  tbe  contractor  the 
price  atipulated  In  the  mechanic's  lien  con- 
tract, and  by  the  terms  of  tbe  deed  of  trust 
the  plaintiff  was  subrogated  to  all  the  rights 
of  the  bolder  of  tbe  vendWs  lien  note,  tbe 
state,  county,  and  city  for  taxes,  and  of  tbe 
contractor  who  held  the  mechanic's  lien  con- 
tract. 

A  Are  Insurance  policy  upon  tbe  improve- 
ments  was  also  taken  out  in  plaintiff's  favor 
as  further  security  for  the  money,  to  be  so 
advanced.  - 

Tbe  defendants  pleaded  that  the  lot  was 
tbe  separate  prt^rty  of  Mrs.  Blackmon  and 
was  also  the  homestead  of  herself  and  hus- 
band. It  was  pleaded  that  tbe  note  subse- 
quently had  been  paid  out  of  the  proceeds  of 
tbe  fire  Insurance  iMllcy  which  had,  been  col- 
lected after  the  destruction  of  the  Improve- 
ments by  fire.  Tbey  pleaded  further  that  tbe 
contractor  had  not  complied  with  his  con- 
tract for  the  erection  of  tbe  improvements, 
and  therefore  they  did  not  owe  tbe.  full 
contract  price  therefor. 

In  answer  to  special  issues  the  Jury  found 
that  the  Improvements  called  for  In  the  me- 
chanic's lien  contract  with  Crenshaw  were 
completed  in  accordance  with  tbe  terms  of 
the  contract,  and  that  the  labor  expended 
and  material  used  in  the  erection  and  com- 
pletion of  said  improvements  were  paid  for 
out  of  tbe  funds  famished  by  tbe  plaintiff 
to  tbe  defendant  And  such  findings  of  tbe 
Jury  were  amply  supported  by  tbe  evidence, 
wbicb  we  deem  it  unnecessary  to  set  out  in 
this  opinion,  as  the  same  would  incumber 
the  opinion  to  no  useful  purix>se.  We  are  of 
the  opinion  further  that  tbe  court's  instruc- 
tions submitting  those  issues  were  not  upon 
the  weight  of  the  evidence,  as  insisted  by  ap- 
pellant in  other  assignments. 

[1]  Tbe  fact  that  Crenshaw,  the  contractor, 
did  not  himself  complete  the  contract,  but 
the  same  was  completed  by  other  workmen, 
would  not  make  any  material  difference,  es- 
pecially in  view  of  tbe  fact  that  there  is 
nothing  in  the  evidence  to  show  that  the  de- 
fendants made  any  objection  to  that  arrange- 
ment. Nor  do  we  tbtnk  there  was  any  er- 
ror in  tbe  court's  instructi(m  to  the  Jury  to 
that  effect  Walters  v.  Texas  Building 
Ass'n,  8  Tex.  Civ.  App.  SOO,  29  S.  W.  61; 
Pioneer  Savings  &  Loan  Oo.  v.  Edwards,  12 
Tex.  Civ.  App.  556,  34  S.  W.  198;  Downard 
V.  National  Loan  &  Investment  Co.,  22  Tex. 
Civ.  App.  670,  66  S.  W.  981. 

An  assignment  is  presented  to  tbe  action 
of  the  court  in  sustaining  plaintiff's  objec- 
tion to  certain  questions  propounded  to  de- 
fendant Blackmon  by  his  counseL  The  bill 
of  exception  upon  which  the  assignment  la 
predicated  states  that  the  witness  testified 
that  plaintiff  required  him  to  take  out  a  fire 
Insurance  policy  on  tbe  building  in  favor  of 
plaintUf,  and  that  thereafter  the  property 
was  dostroyed  by  fire.    He  was  then  asked 


by  bis  counsel,  "Wbb  Elected  the  money 
from  tbe  Insurance  company  on  that  policy?' 
Plaintiff  objected  to  the  question  and  answer 
thereto  upon  various  grounds,  one  of  which 
was  that  tbe  testimony  came  too  late  if  it 
was  offered  for  tbe  purpose  of  sustaining 
the  plea  of  tbe  defendants  of  payment  of  the 
debt  out  of  the  insurance  money.  Thereupon 
the  court  inquired  of  defendants'  counsel  the 
purpose  for  whidi  he  offered  tbe  testimony, 
to  which  inquiry  counsel  replied  at  one  time, 
"I  merely  desire  to  show  what  the  facts  are," 
and  at  another  time  that  counsel  offered  it 
for  the  purpose  of  showing  "what  became 
of  the  money  that  was  received  on  the  fire 
Insurance  policy."  The  objection  to  the  tes- 
timony was  sustained.  It  is  stated  in  tbe 
bill  of  exception  that  counsel  expected  to 
show  by  tbe  witness,  and  the  witness  would 
have  testified,  that  there  was  collected  on  tbe 
fire  insurance  policy  the  sum  of  $1,956.28,  all 
of  which  was  turned  over  to  the  plaintiff, 
who  deducted  therefrom  sufficient  amount  to 
pay  the  debt  upon  which  this  suit  was  in- 
stituted, and  tbe  balance  was  turned  over  to 
tbe  defendant  Blackmon.  Appended  to  the 
bill  is  tbe  certificate  of  the  trial  Judge  as 
follows : 

"Above  bfll  of  exception  approved  with  the 
exception  of  that  portion  setting  out  what  thi 
witness  would  have  testified.  Counsel  when  re 
quested  to  state  the  purpose  of  the  testimon) 
sought  to  be  elicited  declined  to  do  so  and  had 
they  stated  that  the  testimony  that  they  set  out 
above  would  have  been  elicited  same  would  have 
been  admitted." 

[J]  Under  tbe  showing  we  are  imable  to 
sustain  the  assignment  of  error  now  under 
discussion.  Tbe  rule  is  well  settled  that  the 
trial  Judge  has  the  right  to  be  informed  of 
tbe  purpose  for  which  testimony  is  offered 
under  such  circumstances  as  recited  above, 
and  as  counsel  declined  to  state  that  purpose 
tbey  are  in  no  position  to  complain  of  the 
ruling;  especially  in  view  of  the  fact  that 
tbe  note  in  suit  was  in  the  possession  of  tbe 
plaintiff,  and  its  vice  president  and  general 
manager  testified  directly  and  positively  that 
nothing  whatever  liad  been  paid  thereon  ex- 
cept the  credits  admitted  in  plaintiff's  plead- 
ings; and  as  tbe  proffered  testimony  of  the 
witness  shown  In  tbe  bill  of  exception  did 
not  purport  to  give  any  explanation  why  the 
note  was  left  in  possession  of  tbe  plaintiff 
after  it  bad  been  paid,  if  such  be  true. 

[3]  Tbe  vendor's  lien  note  in  tbe  sum  of 
$100,  in  favor  of  Mrs.  J.  H.  Leach,  signed 
by  tbe  defendant  T.  L.  Blackmon,  which  was 
taken  up  by  tbe  plaintiff  and  for  which  the 
deed  of  trust  was  in  part  executed,  and  also 
a  Judgment  and  deed  thereunder  to  Mrs. 
Leach  introduced  as  muniments  of  her  title 
to  the' property  before  she  sold  it  to  defend- 
ants, were  intiwluced  in  evidence  over  ob- 
jections by  the  defendants,  on  the  ground 
that  there  was  a  variance  in  the  description 
of  the  property  from  tbe  description  contain- 
ed in  tbe  deed  of  trust  in  controversy.  With- 
out further  discussion,  tbese  assignment  are 
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oVemiled,  In  view  of  the  fiict  that  the  proof 
without  contradiction  Identified  the  property 
described  in  those  documents  as  the  same 
property  described  In  the  deed  of  trust;  a 
part  of  such  proof  being  statements  and  re- 
citals contained  In  the  defendant's  written 
application  for  the  loan  and  also  in  the  deed 
of  trust  In  controversy,  which  was  executed 
by  them. 

[4]  The  taxes  provided  for  in  the  deed  of 
trust  having  been .  paid  by  plaintiff  at  the 
written  request  of  the  defendants  contained 
In  the  application  for  the  loan  and  under  a 
stipulation  In  the  deed  of  trust  in  effect  that 
the  same  were  valid  liens,  and  that  plaintiff 
would  thereby  be  subrogated  to  such  liens, 
the  plaintiff  was  not  required  to  prove  a 
proper  assessment  and  rendition  of  the  prop- 
erty for  taxes  ad  a  prerequisite  to  its  right 
of  fweclosure  of  sudi  tax  lien.  Lufkln  v. 
Galveston,  68  Tex.  64S;  McMickle  v.  Ro<^- 
eUe,  69  Tex.  av.  App.  91,  125  S.  W.  74; 
Girardeau  v.  Perkins,  69  Tex.  CSv.  App.  662, 
126  e.  W.  633. 

[{]  Several  assignments  of  error  to  the  ef- 
fect that  the  court  erred  in  rendering  Judg- 
ment because  the  verdict  of  the  Jury  was  un- 
supported by  the  evidence,  or  contrary  to 
the  weight  of  the  evidence,  are  overruled, 
since  it  is  well  settled  that  the  Judgment 
must  follow  the  verdict,  however  erroneous 
the  same  may  be,  and  even  though  the  ver- 
dict may  be  subject  to  attack  on  the  same 
grounds.  Ablowich  T.  Greenville  National 
Bank,  95  Tex.  429,  67  S.  W.  79,  881;  Arm- 
strong V.  Hix  (Sup.)  175  S.  W.  430. 

[6]  The  promissory  note  upon  which  suit 
was  instituted  contained  a  stipulation  for  at- 
torney's fees  In  an  amount  equal  to  10  per 
cent  of  the  entire  debt  The  vendor's  lien 
note  taken  up  by  the  plaintiff  provided  for 
attorney's  fees  at  the  same  rate,  and,  being  a 
port  of  the  consideration  whidi  defendants 
agreed  to  pay  for  the  lot  when  they  purchas- 
ed it,  their  homestead  plea  is  not  available 
against  the  collection  of  such  attorney's  fees. 
But  plaintiff  admits  that  $82.39  of  the  Judg- 
ment represents  attorney's  fees  over  and 
above  the  attorney's  fees  accrued  on  the  ven- 
dor's lien  note,  and  in  its  brief  plaintiff  of- 
fers to  remit  and  forego  any  right  of  fore- 
closure to  tbe  extent  of  that  excess,  and  also 
to  the  extent  of  the  further  sum  of  $51.11, 
which  it. Is  admitted  represents  principal  and 
accrued  interest  oC  a  sum  included  In  the 
note  sued  on,  which  was  not  shown  to  have 
been  used  in  tbe  payment  of  valid  lien 
against  tbe  property:  but  plaintiff  does  not 
remit  Its  right  to  a  personal  .Judgment 
against  defendant  T.  L.  Blackmon,  for  the 
full  amount  awarded  by  the  trial  court 

Accordingly,  the  Judgment  of  the  trial 
court  will  be  reformed  as  to  limit  the 
amount  for  whldi  the  foreclosure  of  lien 
was  decreed  to  the  sum  of  |943.75,  with  in- 
terest on  that  amount  from  the  date  of  the 
Judgment  at  tbe  rate  speclfled  in  the  Judg- 


ment   In  all  oilier  respects  the  Judgment  Is 
affirmed. 

On  Motion  for  Rehearing. 

Upon  original  hearing  we  made  a  clerical 
error  in  computing  the  amount  for  wlUcb  ttae 
Judgment  of  the  trial  court  should  be  affirm- 
ed. The  two  amounts  whicb  appellee  offered 
to  remit  were  $82.89  and  $61.11,  aggregatlDg 
$133.50.  That  amount  deducted  from  $1,067.- 
26,  which  was  the  amount  of  the  Judgment  In  . 
the  trial  court,  leates  a  balance  of  $023.75  in- 
stead of  $943.76,  as  statied  in  the  original 
opinion.  Accordingly,  our  original  opinion  is 
so  corrected  as  to  reform  tbe  Judgment  of  tbe 
trial  court  to  tbe  extent  that  the  amount  of 
appellee's  recovery  shall  be  limited  to  $923.- 
75,  with  interest  on  that  amount  from  tbe 
date  of  tbe  Judgment  ,at  the  rate  specified 
therdn,  and  as  so  reformed  tlie  Judgment  is 
affirmed.  Appellant's  motion  for  r^eaiing 
on  other  groiuids  stated  is  overruled. 


GALLASPIE  et  aL  v.  HARDT  et  al. 
(No.  201.) 

(Ckturt  of  Civil  Appeals  of  Texas.    Beaumont 
May  30,  1017.) 

1.  EXBODTOKS    iJXJ>    AOlONiaraA^TOBS    ^=»3^— 

&snixsi,,si  or  Ebtatb— Dischabqx. 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
3563,  provides  that  when  all  the  debts  known  to 
exist  of  every  kind-  against  the  estate  of  a  de- 
ceased person  bave  been  paid,  the  executor  or 
administrator  sbaU  present  his  account  for  iinal 
settlement.  Article  3564  prescribes  what  such 
account  shall  show.  Article  3666  allows  refer- 
ence to  inventories  and  reports  without  tbe  re- 
statement of  items.  Article  3566  provides  for 
the  citation  of  the  executor  or  admmistrator  in 
case  of  neglect  to  file  the  account  Article  3567 
provides  that  upon  presentation  of  an  account 
for  final  aettlemeat  the  clerk  shall  issue  a  (sta- 
tion requiring  all  persons  interested  to  appear. 
Article  3568  provides  that  such  citation  shall 
be  published  for  at  least  20  days.  Article  3569 
provides  that  the  county  judge  may,  in  addition, 
order  such  other  notices  as  he  shall  deem  ex- 
pedient Article  3570  provides  that  at  the  term 
of  court  named  in  such  citation,  upon  return 
being  made  that  it  has  been  served  in  the  man- 
ner required,  the  court  shall  examine  the  ac- 
count, and,  after  heannt;,  settle  the  same:  An 
administrator  rendered  his  final  account  for  the 
settlement  of  an  estate,  and  was  discharged  b.v 
an  order  entered  upon  the  same  day.  Held, 
the  20  days'  notice  reqnired  b^  statute  not  hav- 
ing been  given,  the  order  of  discliarge  was  void. 

[Ed.   Note.— For  other  cases,   see   Executors 
and  Administrators,  Cent.  Dig.  {$  213-222.] 

2.  ExEonroBB  and  Admikibtbatobs  ®=3314(3) 
— Sbttlement  of  Estate— Dibtbibution. 

EMdence,  in  a  suit  by  a  distributee  of  the 
estate  of  a  decedent,  for  the  delivei?  of  ber 
share  brought  against  the  administrator,  Xeti 
not  to  sustain  a  finding  that  a  payment  by  the 
administrator  was  in  ftill  of  plaintiff's  share, 
the  utmost  fullness  being  required  in  a  hearing 
for  the  settlement  of  tbe  estate  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  3571,  i^roviding 
that  upon  the  settlement  of  an  estate,  if  there 
be  aiiy  estate  remaining  in  the  bands  of  the 
representative,  and  the  heirs  or  distribntees  ars 
present  or  Kpreeented  in  court,  tbe  county  jndite 
shall  order  a  partition  and  distribution  among 
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them;  article  8672  providing  that  in  the  ab- 
sence of  Kuch  estate,  the  personal  representative 
may  be  discharged  by  order  entered  upon  the 
minntes,  and  article  S573  proTiding  that  when 
the  executor  or  administrator  has  fully  admin- 
istered the  estate,  the  court  shall  enter  an  order 
discharging  him. 

[£kl.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  1285.] 

Apiieal  from  District  Ooiirt,  Newton  Coun- 
ty;  A.  E.  Davis,  Judge. 

Action  by  M.  J.  Gallasple  and  anotlier 
airainst  W.  W.  Hardy  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Be- 
rersed  and  remanded. 

A.  L.  Shaw,  of  Newton,  for  appellants. 
Wlghtman  &  Hanco<^,  of  Newton,  for  ap- 
pellee& 

BROOKB,  J.  The  facts  seem  to  be  as  fol- 
lows: W.  W.  Hardy  was  duly  and  legally  ap- 
pointed administrator  of  the  estate  of  O.  J. 
P.  Hardy,  deceased,  and  that  he  gave  bond  as 
administrator  in  the  sum  of  $5,000,  with  G. 
A.  Woods,  L.  M.  Autrey,  B.  O.  Terry,  and  B. 
J.  Newberry,  as  sureties;  that  the  proceed- 
ings bad  partitioning  the  said  estate  were 
regular;  that  17%  acres  of  the  William  Mc- 
Mahon  survey  of  land,  valued  at  $214.60,  also 
lot  No.  2  In  block  No.  4  of  the  Hardy  addi- 
tion to  the  town  of  Newton,  valued  at  $25, 
and  one  chtfforobe,  valued  at  $20,  and  $262.- 
79  In  cash  was  allotted  and  decreed  by  said 
partition  to  Mrs.  M.  J.  Gallasple,  as  heir  and 
distributee  of  said  estate  of  G.  J.  P.  Hardy, 
deceased;  that  on  the  20th  day  of  April, 
1916,  after  the  final  decree  of  partition  and 
distribution  was  entered  by  the  probate 
court,  directing  said  administrator  to  deliver 
the  said  property  and  money  so  allotted  and 
decreed  to  the  said  Mrs.  M.  J.  Gallasple,  the 
said  administrator  filed  his  application  to  be 
discharged  as  said  administrator,  and  on  the 
same  day  as  shown  by  the  record,  said  pro- 
bate court  entered  an  order  and  Judgment 
discharging  the  administrator.  The  case  was 
tried  before  the  court  on  the  14th  day  of  Sep- 
tember, 1916,  and  the  court  rendered  Judg- 
ment for  the  defendants,  from  which  Judg- 
ment the  plaintiff  has  perfected  her  appeal, 
and  tbe  court  also  filed  its  findings  of  .fact 
and  conclusions  of  law,  as  follows: 

"Findings  of  Fact 

"(1)  I  find  from  the  evidence  and  agreement 
of  the  parties  that  W.  W.  Hardy  was  duly  and 
legally  appointed  administrator  of  the  estate  of 
6.  J.  P.  Hardy,  deceased,  and  that  the  sureties 
on  the  bond  of  said  W.  W.  Hardy  as  said  ad- 
ministrator were  C.  A.  Woods,  ll  M.  Autrey, 
E.  O.  Terry,  and  B.  3.  Newberry,  which  said 
bond  was  in  the  sum  of  $5,000. 

"(2)  I  further  find  that  the  county  probate 
court  of  Newton  county^  Tex.,  entered  a  valid 
order  on  the  4th  day  of  April  1916,  directing 
a  partition  of  the  estate  of  G.  J.  P.  Hardy,  de- 
ceased, and  -that  a  i>roper  writ  was  issued  by 
the  derlt,  directing  the  partition  in  accordance 
with  said  decree ;  that  said  partition  was  prop- 
erly mad6  and  returned  into  court ;  that  the 
court  entered  a  proper  order  approving  said  re- 
port ;  that  the  mid-  W.  W.  Hazdiy,  amminiatn- 
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tor,  was  properly  served  with  citation  in  tbe 
matter  of  said  partition. 

"(3)  I  further  find  that  the  property  in  con- 
troversy in  this  suit,  or  the  value  thereof,  was 
set  aside  to  Mrs.  M.  J.  Gallaspie  as  her  portion- 
of  said  estate  of  6.  J.  P.  Hardy,  deceased. 

"(4)  I  further  find  that  thereafter,  to  wit  on 
the  20th  day  of  April,  1916,  the  said  W.  W. 
Hardy,  as  administrator,  filea  In  said  county 
court  his  application  to  be  discharged  as  said 
administrator. 

"(5)  I  further  find  that  the  county  court  en- 
tered its  decree  dated  April  20,  1916,  discharg- 
ing the  said  W.  W.  Hardy,  as  administrator. 

"(6)  I  further  find  that  said  judgment  is  a 
valid  and  subsisting  judgment  of  said  court  a 
court  of  record  having  all  of  the  parties  before 
it.  and  the  recitals  in  said  judgment,  to  the 
effect  that  the  plaintiff,  Mrs.  M.  J.  OaUaspie 
had  received  her  share  and  portion  of  said  es- 
tate, based  on  an  attached  aeed  from  her  and 
her  husband,  are  valid  and  binding,  and  that 
the   same   cannot   be   attacked   collaterally. 

"(7)  I    find   that   the   deed   executed    by   tbe 

?lainti{F,  Mrs.  M.  J.  Gallaspie  and  her  husband, 
'.  W.  Gallaspie,  to  W.  W.  Hardy  conveyed  all  of 
the  right,  title,  and  interest  held  by  the  said 
plaintiff  in  and  to  the  estate  of  G.  J.  P.  Hardy,. 

"(8)  I  further  find  that  the  said  W.  W.  Hardy 
did  not  mislead,  defraud,  cheat,  or  in  any  man- 
ner deceive  Mrs.  M.  J.  Gallaspie  when  he  pro- 
cured the  deed  from  her  to  her  portion  of  said 
estate  of  O.  J.  P.  Hardy,  deceased,  but  that 
said  deal  was  fairly  and  honestly  made,  and  that 
it  clearly  purports  the  transaction  Itetween  the 
parties;  all  of  whom  clearly  undenstandin? 
what  was  being  done  end  agreeing  thereto. 

"(9)  I  further  find  that  the  consideration  for 
the  deed  from  Mrs.  M.  J.  Gallaspie  to  W.  W. 
Hardy  was  $100  in  cash  and  the  personal  con- 
ditional obligation  executed  by  the  said  W.  W. 
Hardy  to  Mrs.  M.  J.  Gallaspie,  and  that  said 
obligation  was  executed  and  accepted  as  the  in- 
dividual act  of  the  said  W.  AV.  Hardy,  and  not 
as  administrator  of  said  estate. 

"(10)  I  further  find  that  when  Mrs.  M.  J. 
Gallaspie  accepted  the  personal  conditional  ob- 
ligation of  the  said  W.  W.  Hardy  and  the  $100 
and  delivered  her  deed  for  her  interest  in 
said  estate,  that  she  parted  with  all  her  title 
to  said  estate,  and  had  accepted  the  personal 
obligation  of  the  said  Hardy  in  lieu  of  her  claim 
in  said  estate. 

"Conclusions   of  liaw. 

"From  the  foregoing  findings  of  fact,  I  con- 
clude that  the  law  is  with  the  defendants." 

[1]  The  contention  seems  to  be  that  the 
administrator  was  improx>erly  disdiarged 
among  other  things  because  notice  was  not 
given  as  required  by  law,  and  also  that  there 
was  no  delivery  of  the  property  partitioned 
to  appellants  In  this  case.  Article  3563.  Ver- 
non's Sayles'  Texas  Civil  Statutes  of  1914, 
provides: 

"When  all  the  debts  known  to  exist  of  every 
kind  against  the  estate  of  a  deceased  person 
have  been  paid,  or  when  they  have  been  paid 
so  far  as  the  assets  of  the  estate  in  the  hands 
of  the  executor  or  administrator  will  permit, 
it  shall  be  the  duty  of  the  executor  or  adminis- 
trator of  such  estate  to  present  to  the  court 
his  account  for  final  settlement  of  such  estate 
verified  by'afiidavit" 

Article  3564  of  said  statutes  provides: 

"Such  accounts  shall  show : 

"1.  The  property  that  has  come  into  the  hands 
of  such  executor  or  administrator  belonging  to 
the  estate. 

"2.  The  disposition  that  has  been  made  of  any 
BBch  property. 

"8.  The  debts  that  have  been  paid. 
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"4.  The  debts  and  expenses,  it  any,  still  owing 
by  the  estate. 

"5.  The  property  of  the  estate,  if.  any,  «till 
remaining  on  hand. 

"6.  The  persons  entitled  to  receive  any  portion 
of  such  estate,  and  their  residence,  it  known, 
and  whether  adults  or  minors,  and  if  minors, 
the  names  of  their  guardians. 

"7.  Any  advancements  or  payments  that  may 
have  been  made  by  the  executor  or  administrator 
from  such  estate  to  any    ♦    ♦    •    person. 

"8.  Said  account  snail  be  accompanied  by 
proper  vonchers  in  support  of  each  item  thereof, 
and  such  account  and  vouchers  shall  be  filed 
with  the  clerk,  either  in  term  time  or  in  vaca- 
tion." 

It  was  held  under  the  lastnamed  axtlde 
that  an  administrator's  account  filed  and  al- 
lowed was  an  Intermediate,  and  not  a  final, 
account  Thomas  v.  Hawpe,  35  Tex.  CIt. 
App.  311,  80  S.  W.  129.  Article  3565  of  said 
statutes  provides: 

"It  shall  be  sufficient,  under  the  preceding 
article,  to  refer  to  the  inventory  without  giving 
«ach  item  in  detail;  also  to  refer  to  and  adopt 
report  of  sales,  exhibits  and  accounts  of  the 
executor  or  administrator,  including  vouchers 
which  had  previously  l>een  approved  and  filed  ac- 
cording to  law,  without  ^restating  the  items 
thereof." 

Article  S506  of  said  statutes  provides: 
"Should  the  executor  or  administrator  n%- 
lect  to  present  such  account,  it  shall  be  the  duty 
of  the  county  judge,  either  of  his  own  motion 
or  upon  the  complaint  of  any  person  interested 
in  the  estate,  to  cause  such  executor  or  admin- 
istrator to  be  cited  to  present  such  account 
viritbin  a  time  specified  in  such  citation." 

It  has  been  held  under  this  article  that 
after  an  administrator  has  filed  his  final  ex- 
hibit and  report  of  his  administration,  which 
Is  approved,  and  the  estate  is  partitioned 
among  those  entitled,  after  being  withdrawn 
from  administration,  no  power  exists  In  the 
probate  court  to  require  the  administrator  to 
file  an  additional  Inventory,  and  an  order 
requiring  this  Is  void.  If  the  administrator 
Is  Indebted  to  the  heirs  after  such  final  re- 
port and  close  of  the  administration,  and  for 
assets  not  formerly  reported  or  not  accounted 
for  by  him,  their  remedy  Is  by  direct  pro- 
ceedlng  against  him.  Davis  t.  Haywood,  70 
Tex.  71,  8  S.  W.  68.  It  has  also  been  held 
under  the  last-named  article  that  the  execu- 
tor can  be  compelled  to  make  final  settlement 
by  the  probate  court  upon  the  application  of 
any  person  Interested  In  the  estate.  The 
district  court  cannot  take  such  Jurisdiction 
when  the  probate  court  is  open  and  qualified 
to  act  McCorkle  v.  McCorkle,  60  S.  W.  435. 
It  has  also  been  held  that  the  mere  lapse  of 
time  without  action  by  the  court  in  an  ad- 
ministration will  not  relieve  the  administra- 
tor from  being  called  to  account  in  the  pro- 
bate court  Main  t.  Brown,  72  Tex.  605,  10 
S.  W.  671,  13  Am.  St  Rep.  823.  Article  3567 
of  said  statutes  provides: 

"Upon  the  presentation  of  an  account  for 
final  settlement^  it  shall  be  the  duty  of  the  clerk 
to  issue  a  citation,  which  shall  state  the  presen- 
tation of  said  account,  the  term  of  the  court 
when  it  will  be  acted  on,  and  shall  require  all 
persona  interested  to  appear  and  contest  the 
same  if  they  see  proper.  t 


Article  3S6d  Id.,  provides: 

"Such  citation  shall  be  published  fior  at  least 
twenty  days  in  a  newspaper  printed  in  the  coun- 
ty, if  there  be  one,  if  not  then  by  postinff  such 
notice  at  the  court  house  and  at  two  other  pub- 
lic places  in  the  county,  not  in  tiie  same  town 
or  city  for  at  least  twenty  days.  When  the  ci- 
tation has  been  published,  the  affidavit  of  the 
publisher  or  printer  attached  to  a  copy  thereof, 
that  the  same  has  been  published  for  at  least 
twenty  days,  shrill  accompany  the  return  bf  the 
officer  who  executes  sudi  citation.  When  the 
citation  has  been  posted,  the  original  citation, 
with  the  return  of  the  officer  posting  the  same 
indorsed  thereon  or  attached  thereto,  shall  be 
filed." 

Article  3569  of  said  statutes  provides: 
"In  addition  to  the  citation  required  in  the 
two  preceding  articles,  the  county  judge  may 
order  such  other  notice  to  be  given  as  be  sbaU 
deem  expedient,  by  an  order  entered  upoD  the 
minutes  of  the  court" 

Article  3670  Id.,  provides: 

"At  the  term  of  court  named  in  sach  citation, 
or  at  some  subsequent  term  to  which  the  same 
has  been  continued,  upon  return  being  made  that 
citation  has  been  served  in  the  manner  required, 
it  shall  be  the  duty  of  the  court  to  examine 
said  account  and  the  vouchers  accompanying  the 
same,  and  after  hearing  aU  exceptions  and  ob- 
jections thereto,  and  the  evidence  that  may  be 
offered  in  support  of  or  against  snch  account, 
to  restate  said  account  if  necessary,  and  audit 
and  settle  Uie  same," 

The  statutes  being  as  above,  the  action  of 
the  court  as  stated  heretofore,  being  that 
the  final  account  was  filed  and  presented  on 
the  20th  day  of  April,  and  that  on  the  same 
date,  the  order  was  entered  by  the  probate 
court  discharging  the  administrator.  The 
said  order  is  complained  of  by  the  first  as- 
signment as  follows:      •     ■ 

"The  court  erred,  in  the  first  portion  of  its 
sixth  finding  of  fact  to  the  efFect  that  the 
decree  dated  April  20,  1916,  discharging  the 
said  W.  W.  Hardy  as  administratur  to  be  vaUd 
and  sul>3isting  judgment  of  said  conrt,  for  the 
reason  that  the  evidence  adduced  upon  the  trial 
was  insufficient  to  warrant  the  finding  of  the 
court  to  that  effect  because  by  the  undisputnl 
evidence  it  was  shown  that  the  judgment  dis- 
charging the  said  W.  W.  Hardy  as  administra- 
tor to  be  void,  for  the  failure  of  filing  the  ap- 
plication for  final  settlement  and  discharge, 
the  issuance  of  citation  by  the  county  clerk,  and 
return  thereon  within  the  statutory  time  before 
the  hearing  of  said  application  and  the  judg- 
ment rendered  thereon. 

Tiie  proposition  is  that  the  judgment  was 
void  which  was  entered  under  such  circum- 
stances  by  the  probate  court  and  therefore 
that  the  order  entered  on  the  20th  day  of 
April,  1916,  discharging  the  said  W.  W.  Har- 
dy as  administrator  of  the  estate  of  G.  J.  P. 
Hardy,  deceased,  was  void.  The  contentioD 
of  appellant  Is  sound.  The  artl<des  hereto- 
fore set  out  require.  In  plain  language,  that 
ui)on  the  filing  of  the  final  account,  notice 
be  given  for  a  specified  time  and  In  a  speci- 
fied way,  and  that  after  sudi  notice,  as  re- 
quired by  law,  has  been  given,  that  the  ad- 
ministrator can  then  be  discharged.  It  Is 
contended  with  more  or  less  candor  that  the 
fact  that  on  the  20th  day  of  April,  1918,  the 
appellant  was,  In  fact  and  In  truth,  in  the 
courthooae  and  present  in  proper  person  be- 
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tore  the  court,  soeh  contention,  cannot  be 
made  seriously,  and,  if  made  seriously,  would 
be  a  monstrous  proposition.  To  say  a  par^ 
ty  was  in  the  courthouse  and  therefore,  with- 
in the  purview  of  the  law,  present,  and  tluit 
a  Judgment  under  such  circumstances,  enter- 
ed without  objection  being  made  by  the  par- 
ty, would  be  binding,  would  he,  to  say  the 
least  of  it,  frivolous,  and  to  contend  that  the 
party  present  in  the  courthouse  and  in  actual 
view  of  the  court  was  participating,  or  could 
be  held  to  be  so,  when  the  party  had  not  been 
dted  as  required  by  law,  and  would  be  bound 
by  the  judgment  of  a  court  made  and  entered 
under  such  drcunostances,  is  imthlnkable. 
We  are  of  opinion  that  the  probate  court  In 
this  case  was  without  authority  to  enter  snch 
a  Judgment,  discharging  the  administrator, 
and  that  the  judgment  so  entered  is  void. 

[!]  It  seems  in  this  case  that  the  appellant 
Is  complaining  that,  although  the  property 
was  partitioned  to  her,  the  administrator 
failed  and  refused  to  deliver  her  the  proper- 
ty, for  the  reason  that  some  sort  of  a  written 
agreement  In  shape  of  deed  had  been  entered 
Into  by  which  the  administrator  had  paid 
$100  to  the  appellant,  and  by  some  further 
written  agreement  it  had  been  stipulated  that 
upon  certain  events  the  administrator  was 
to  pay  the  appellant  certain  other  sums. 
We  desire  to  say  that  this  court  will  not  look, 
with  any  degree  of  complacency,  upon  a  set- 
tlement, or  proiHwed  settlement,  had  between 
an  administrator  and  a  dlstrlbntee,  without 
the  same  has  been  fully  gone  into,  without 
there  is  a  full  and  complete  understanding 
between  the  parties  as  to  what  shall  be  re- 
ceived, without  the  distributee  fully  under- 
stands the  nature  and  extent  of  the  act  and 
of  the  agreement  or  contract  entered  into, 
and  the  court,  in  this  case,  before  there 
should  be  a  discharge  of  the  administrator, 
should  fully  inquire  into  the  circumstances 
surrounding  the  alleged  settlement  between 
the  administrator  and  the  appellant.  It 
should  be  ascertained  by  the  court  that  the 
appellant  fully  understood  and  agreed  to  any 
alleged  settlement,  and  that  the  settlement 
was  agreed  to  with  a  fuU  understanding  as  to 
the  rights  of  appellant  in  the  premises.  The 
appellant,  as  shown  by  the  record,  testified: 

"My  name  is  M.  J.  Gallaspie.  I  am  married. 
My  husband  is  T.  W.  Oallaspie.  I  am  one  of 
the  surviving  heins  of  G.  J.  P.  Hardy,  Jr„  de- 
ceased. My  husband  and  I  are  the  plaintiSs  in 
this  suit,  and  brought  the  suit  to  force  W.  W. 
Hardy,  administrator  of  the  estate  of  6.  J.  P. 
Hardy,  Jr.,  deceased,  to  pay  over  to  me  my  por- 
tion of  the  estate,  partiooned  to  me,  by  the  com- 
missioners of  partition.  I  was  in  the  probate 
court  the  day  the  partition  and  distribution  was 
made,  and  the  other  heirs  received  their  portion 
of  the  said  estate.  On  same  date  I  gave  A.  L. 
Shaw  a  written  order  on  W.  W.  Hardy,  ad- 
ministrator of  the  estate  of  G.  J.  P.  Hardy,  Jr., 
deceased,  for  my  portion  of  the  estate.  This  is 
the  order  I  gave  Mr.  Shaw,  dated  April  20, 
1916 :  'April  20,  1916.  W.  W.  Hardy,  Admin- 
istrator of  the  Estate  of  6.  J.  P.  Hardy,  Jr., 
Deceased,  as  Appointed  by  the  Probate  Court  of 
Newton  County,  Texas:  Pay  to  A.  L.  Shaw, 
my  attorney,  in  the  above  matter,  the  sum  of 
$2iS2.79,  two  hundred  and  sixty-two  dollars  and 


seventy-nine  cents,  !«••  th^  amount  heretofore 
paid  to  me  by  you,  being  $100,  making  due 
me  the  sum  of  $162.79,  as  my  j>ortion  of  the 
money  belonging;  to  the  estate  of  G.  J.  P.  Hardy, 
Jr.,  deceased,  with  the  real  and  personal  proper- 
ty allotted  me  as  a  distributee  of  said  estate, 
as  is  fully  shown  by  the  decree  of  the  district 
court  certified  to  the  probate  court  for  obeerv- 
ance  as  well  as  the  report  of  the  commissioners 
appointed  to  partition  said  estate,  and  other 
papers  filed  in  the  probate  court  in  said  cause, 
xou  may  hold  this  as  a  receipt  for  the  authority 
of  paying  said  amount  to  the  said  A.  L.  Shaw. 
[Signed]  M.  J.  Gallaspie.'  I  have  not  received 
anything  from  W.  W.  Hardy,  administrator 
of  the  estate  of  G.  J.  P.  Hardy,  Jr.,  deceased, 
since  giving  Mr.  Shaw  the  order  on  W.  W.  Har- 
dy. I  have  not  received  anything  since  the  first 
time,  the  $100.  The  $100  he  gave  me  at  the 
time  I  signed  the  papers  up  for  hits,  under- 
standing it  the  rest  of  the  helm  ot  Q.  J.  P.  Har- 
dy got  more  than  that  he  was  giving  me,  then 
I  was  to  have  what  the  rest  got.  He  gave  me 
the  $100  and  told  me  to  sign  the  paper  for  him. 
I  don't  know  what  kind  of  instrument  it  was, 
and  said  he  wonld  give  me  that  mnch  then,  and 
if  the  rest  of  the  heirs  got  any  more  than  he 
was  giving  me  then,  I  was  to  have  as  much  am 
them,  no  matter  how  much  it  was.  I  received 
$100,  is  what  I  recaved  under  the  agreement, 
that  I  should  have  what  the  rest  ^ot,  which  was 
put  in  writing.  I  haven't  received  anything 
since  the  order  was  made  on  W.  W.  Hardy,  ad- 
ministrator of  said  estate,  and  delivered  to  Mr. 
A.  Ll  Shaw.  Yes,  I  executed  a  deed  to  W.  W. 
Hardy,  and  at  the  execution  of  the  deed  he 
gave  me  a  writing,  as  an  agreement.  Yes,  this 
is  the  instrument,  it  was  ddivered  to  me  at  the 
time  the  deed  was  made^  at  the  honse  of  de- 
fendant, W.  W.  Hardy." 

The  instrument  introduced  in  evld«ice  was 
as  follows: 

"Newton,  Texas,  Apr.  8,  1918. 

"The  nndersigned  agrees,  if  there  is  a  suit 
entered  in  the  estate  of  G.  J.  P.  Hardy,  Jr.,  and 
the  other  heirs  gain  any  store  than  the  said 
M.  J.  Gallaspie  is  now  receiving,  she  is  to  have 
as  much  as  they  get  after  the  expense  of  ob- 
taining same,  and  if  no  suit  is  entered  this  is 
void  and  finished. 

"[Signed]  W.  W.  Hardy. 

"Witness : 

"Mary  B.  Hardy." 

Witness  continued: 

"This  agreement  was  delivered  to  me  at  the 
time  the  deed  was  made,  and  delivered  to  me 
by  W.  W.  Hardy  at  his  house  in  the  presence 
of  his  wife  and  two  daughters.  Yes,  Hugh  Hai^ 
dy  talked  to  me  a  right  smart  about  the  deed 
and  agreement  at  the  time  I  received  the  $100. 
He  understood  the  conditions  of  the  transaction 
between  W.  W.  Hardy  and  I." 

A.  L.  Shaw  testified: 

"I  was  employed  by  Mrs.  M.  J.  Oallaspie  to 
recover  her  interest  in  the  estate  of  G.  J.  P. 
Hardy,  Jr.,  deceased,  as  decreed  to  her  in  the 
partition  of  said  estate  by  the  probate  court, 
and  on  the  20th  day  of  April,  A.  D.  1916,  Mrs. 
Gal1aspif>  delivered  to  me  the  order  identified 
by  her  on  W.  W.  Hardy,  administrator  of  the 
estate  of  G.  J.  P.  Hardy,  Jr.,  deceased,  for  her 
portion  of  the  estate,  as  described  in  the  parti- 
tion to  the  said  M.  J.  Gallaspie,  and  on  the  20th 
day  of  April.  A.  D.  1916,  in  person,  presented 
to  W.  W.  liardy,  the  said  administrator,  the 
written  order  for  the  property  or  value  thereof, 
which  was  after  final  decree  of  partition  and  dis- 
tribution of  the  said  estate  in  the  probate  court, 
and  he  said  that  be  would  not  settie,  and  that 
he  did  not  want  to  hear  another  danmed  thing: 
about  it." 
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Mra.  Gallaspie  farther  testified: 
"Yes,  I  delivered  the  deed  to  W.  W.  Hardy 
at  the  time  I  received  the  agreement  executed 
by  blm.  Yes,  it  was  the  same  day.  '  I  do  not 
know  bow  much  the  other  heirs  received  of  the 
estate  of  G.  J.  P.  Hardy,  Jr.,  deceased,  that 
were  entitled  to  receive  the  same  amount.  I 
saw  a  check  of  a  sister  of  mine,  Mra.  McWil- 
liams,  for  $174.  I  do  not  know  how  much 
they  received." 

And  further: 

"W.  W.  Hardy  said  he  would  Rive  to  me  the 
$100  then  to  sign  the  deed,  and  later  if  any 
of  the  other  heirs  received  any  more  from  the 
estate  of  G.  J.  P.  Hardy,  Jr.,  deceased,  than 
he  gave  me  at  that  time,  I  was  to  have  as  much 
as  any  of  them.    I  don't  think  he  told  me  that 
my  portion  of  the  estate  would  be  worth  $100, 
or   practically    worthless.    I    think   he   said    it 
would  not  be  worth  any  more  than  $100,  but 
he  said  I  was  to  have  as  much  as  any  of  the 
heirs.    Yes,  he  assured  me  that  I  should  have 
as  much  as  any  of  the  other  heirs.    Yes,  he  was 
administrator  of  the  estate  of  G.  J.  P.  Hardy, 
Jr..  deceased,  at  the  time  I  received  the  $100, 
and  delivered  to  him  the  deed,  and  he  delivered 
to  me  the  agreement.     I  don't  remember  what 
was  said  by  W.  W.  Hardy  about  the  estate  be- 
ing worthless,  or  practically  worthless.    I  think 
maybe  be  did,  I  don't  know;    he  said  I  should 
have  as  much  as  the  rest  of  the  heirs ;    that  is 
the  best  of  my  recollection ;  that  is  ail  he  prom- 
ised.   He  was  at  my  hoqse,  and  Hugh  Hardy 
was  with  him,  and  not  at  his  home,  when  be 
promised  me  that  he  would  sell  his  home  place 
and  everything,  or  I  would  be  paid  as  much  as 
the  rest  of  the  heirs  out  of  the  estate  of  Q.  J. 
IP.  Hardy,  Jr.,  deceased,  and  I  came  to  his  home 
in  Newton,  ,Tex.,  and  signed  the  papers  for  him. 
Yes,  I  believed  the  representations  he  made  to 
be  true.    I  thought  W.   W.   Hardy  and  Hugh 
Hardy  would ,  do  exactly  what  they  said  they 
would.    Why,  certainly,  I  acted  upon  the  rep- 
resentation made  me  by  W.  W.  Hardy.    I  be- 
lieved  every  word  he  told  me.    I   thought  he 
would  do  what  he  said  he  would.    I  have  al- 
ways had  the  utmost  confidence  in  him.    Up  to 
this  time  he  has  not  carried  out  his  aereement; 
be  hasn't  given  me  more  than  the  $100  X  receiv- 
ed at  the  date  I  executed  the  deed  to  W.  W. 
Hardy.    Yes,   I   state<l   this   morning   that  the 
agreement  is  the  instrument  W.  W.  flardy  gave 
me  at  the  time  I  signed  the  deed.    Why,  I  never 
read  it  over ;   I  heard  what  he  said.    'This  reads 
(by  attorney) :   The  undersigned  agrees,  if  there 
is  a  suit  entered  in  the  estate  of  G.  J.  P.  Hardy, 
Jr.,  and  the  other  heirs  gain  any  more  than 
the   said    M.    3.    Gallaspie    is   now   receiving.' 
(That  i."*  you?    By  Mrs.  M.  J.  Gallaspie :   Yes, 
sir.)    'She  is  to  have  as  much  as  they  get  after 
the  expense  of  obtaining  same,  and  if  no  suit 
is  entered   this  is  void  and   finished.    [Signed] 
W.   W.   Hardy.'    it  is   witnessed   by   Mary   K. 
Hardy,    Yes,  that  is  the  instrument  he  gave  me 
that  day.    Yes,  sir;  his  wife  mgned  it    I  under- 
stood it.    He  told  his  wife  and  girls  I  was  to 
get  as  much  as  the  other  lieirs,  and,  if  they 
didn't  get  any  more,  I  have  that  much:   that  is 
the  truth,  and  nothing  but  the  truth.    I  suppose 
that  the  suit  to  be  brought,  mentioned  in  the 
agreement,  was  the  suit  brought  by  the  other 
heirs,  my  brothers  and  sister :   they  were  going 
to  bring  suit  against  W.  W.  Hardy,  administra- 
tor of  the  said  estate,  for  their  portion  of  the 
G.  J.  P.  Hardy,  Jr.,  estate.    They  would  not  sign 
a  paper  of  $100 ;   they  brought  suit  against  W. 
W.  Hardy,  administrator  of  the  estate   of  G. 
J.    P;    Hardy,    Jr.,    deceased.     They    certainly 
brought  suit  against  him.    I  do  not  know  how 
much  they  recovered,  but  they  recovered  more 
than  I  received.    The  suit  was  brought  here,  in 
Newton.    Yes,  it  was  brought  after  the  deed  and 
the  agreement  was  sisnetl  and  delivered.    Suit 
was  brought  by  Mrs.  Mc Williams.    I  reaUy  don't 


know  whether  a  brother  of  mine,  T.  O.  Hardv, 
had  anything  to  do  with  bringing  the  suit  or 
not  I  know  my  sister  did.  I  think  she  was 
the  one  that  entered  suit ;  that  was  my  under- 
standing, while  I  know  very  little  about  it" 

There  seems  to  have  been  an  Instrument 
In  the  form  of  a  warranty  deed  conveying  to 
the  said  administrator  whatever  interest  the 
appellant  had  in  said  estate.  Article  3571, 
Vernon's  Sayles*  Tex.  Civ.  St  provides: 

"Upon  a  settlement  of  an  estate,  if  there  is 
any  of  the  estate  remaining  in  the  hands  of  the 
executor  and  administrator,  and  the  heirs,  dev- 
isees, or  legatees  of  the  estate,  or  their  assignee, 
or  either  of  them,  are  present  or  represented  in 
court,  it  shall  be  the  duty  of  the  county  judge 
to  order  a  partition  and  distribution  of  the  es- 
tate to  be  made  among  them,  upon  satisfactory 
proof  being  made  that  they  are  entitled  to  re- 
ceive It' 

Of  course  this  article  follows  after  and 
Is  based  upon  the  fact  that  notice  has  been 
given,  as  theretofore  required  in  the  preced- 
ing articles.    Article  3572  provldesr 

"If,  upon  such  settlement,  there  [shall]  be 
none  of  the  estate  remaining  in  the  hands  of  the 
executor  or  administrator,  he  shall  be  discharged 
from  his  trust  by  an  order  of  the  court  entered 
upon  the  minutes,  and  sach  order  shall  declare 
said  estate  closed." 

And  article  3578  provides: 

"Whenever  in  any  case  the  execntar  or  ad- 
ministrator has  fully  administered  the  estate  in 
accordance  with  the  provisions  of  this  title,  and 
in  accordance  with  the  order  of  the  court,  and 
has  filed  proper  vouchers,  it  sbnll  be  the  duty 
of  the  court  to  enter  upon  the  minutes  an  order 
discharging  said  executor  or  administrator  from 
bifl  trust  and  declaring  said  estate  to  be  dosed." 

As  heretofore  stated,  the  utmost  fullness 
should  be  had  in  the  hearing  of  the  testi- 
mony with  reference,  in.  this  and  all  other 
cases,  to  the  winding  up  of  an  estate,  and 
the  discharge  of  the  administrator,  and  we 
may  say  that  the  utmost  liberality  and  fair- 
ness must  be  shown  on  the  part  of  the  ad- 
ministrator with  reference  to  his  dealings 
with  the  distributees  of  the  estate.  In  the 
present  case,  as  has  been  hereinbefore  stat- 
ed, there  seems  at  least  to  have  been  and  to 
now  be  a  misunderstanding  as  to  what  was  the 
real  Intent  of  the  parties,  and  what  was  the 
agreement  between  the  parties  with  reference 
to  what  should  be  paid  and  what  should  be 
received  on  a  Unal  settlement  of  said  admin- 
istration. 

From  what  has  been  said,  it  will  be  seen 
that  upon  proper  and  legal  notice  having 
been  given,  as  required  by  the  law,  the  pro- 
bate court  should  go  into  the  matters  stated 
fully,  and  determine  whether  or  not  there 
was,  at  the  time  of  the  alleged  settlement,  a 
full  understanding  of  the  whole  matter  by 
all  parties  concerned,  and,  If  not,  that  before 
the  administrator  be  discharged,  there  be 
had  a  full  and  fair  adjustment  and  settle- 
ment between  appellant  and  the  said  admin- 
istrator. 

From  what  has  been  said,  the  case  will 
necessarily  have  to  be  reversed  and  remand- 
ed, and  certified  to  the  probate  court  of  New- 
ton county  for  observance,  in  accordance  with 
this  opinion.    As  stated,  above,  the  judgment 
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of  the  probate  oomt  was  void,  becaase  not 
based  upon  notice,  as  required  by  the  stat- 
nte. 
Reversed  and  remanded. 


FI.  WORTH  &  R  G.  RT.  (30.  t.  BIRD.* 
<No.  8690.) 

(Court  ot  (Hvfl  Appeals  of  Texas.    Ft  Worth. 

April  21,  1917.    Bebearing  Deniei  May  26, 

1917.) 

1.  BiIa8tek  and   Sebvant  Q=>259(4)— Action 
FOB  iNJTjBrEB— Statute. 

A  petition  in  an  action  for  death  of  a  rail- 
road engine  inspector  due  to  the  negligence  of 
a  fellow  servant  to  the  defendant's  knowledge 
in  leaving  explosive  oil  in  a  receptacle  to  which 
deceased  had  resorted  in  order  to  fill  a  lamp  or 
torch  stated  a  cause  of  action  under  Rev.  St 
1911,  art.  4694,  stating  when  actions  for  injury 
resulting  in  death  may  be  brought 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  840.] 

2.  LnflTATION  OF  ACTIOWB  €=»127(16)— TRIAL 

Amendment— CoNSTRiJcnoN—STATEiCEWT  of 

New  Cause  of  Action. 
In  an  action  under  Rer.  St  1911,  art. 
4604,  for  the  death  of  a  railroad  engine  inspector 
due  to  the  negligence  of  a  fellow  servant  in  stor- 
ing explosive  oil  in  receptacles  to  which  deceased 
had  resort,  a  trial  amendment  filed  more  than  two 
years  after  the  commencement  of  the  cause  of  ac- 
tion, seeking  for  the  first  time  to  recover  under 
Employers'  Liability  Act,  April  22,  1908,  c.  149, 
35  Stat  65  (U.  S.  Comp.  St.  1916,  §  8657),  and 
alleging  that  prior  to  such  time  plaintiff  had  not 
known  that  the  deceased  was  engaged  in  inter- 
state commerce,  set  np  a  new  cause  of  action 
which  was  barred  by  the  two-year  statute  of  limi- 
tations, under  the  federal  Employers'  Liability 
Act  and  the  Texas  statute,  since  under  the  Texas 
statute  plaintiff  would  not  have  been  entitled  to 
recover  for  injuries  proximately  caused  by  the 
negligence  of  a  fellow  servant,  but  under  the 
federal  Employers'  Liability  Act  such  defense 
was  not  available,  and  hence  the  defense  in  the 
two  causes  of  action  were  not  the  same,  and  there 
was  a  clear  departure  from  the  differing  laws  of 
one  sovereignty  to  those  of  another. 

[Ed.  Notew— For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  §  545.] 

3.  CouBiB    «s>97(6)— Decisions    or    Otheb 

COTTBTS    AS    CONTBOIXINO    —    FeDEKAI.    £m- 
FLOTZBS'    LlABIUTT  ACT. 

In  an  action  brought  under  the  federal  Em- 
ployers' TJability  Act,  constructions  given  the 
act  and  proceedings  thereunder  by  the  federal 
court  are  controllinjT. 

rE!d.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  S  332.] 

4.  Masteb  and  Sexvant  «=3256(1)— lN,n;BiB8 
TO  Sebvant— Petition— CoNSTBUCTioN. 

In  an  action  for  death  of  a  railroad  engine 
inspector,  allegation  of  the  petition  that  the 
defendant  company  "was  a  part  of  the  F.  sys- 
tem" was  not  sufficient  to  point  out  the  fact 
that  the  deceased  was  employed  in  interstate 
commerce,  in  the  absence  of  allegations  that 
the  engines  which  defendant  was  under  duty  to 
inspect  were  engaged  or  about  to  be  engaged  or 
had  just  been  engaged  in  the  transportation 
of  commerce  to  or  from  the  state  of  Texas,  or 
that  snch  engines  had  at  any  time  been  engaged 
in  interstate  commerce  or  were  intended  for  such 
use  in  the  future^ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  i  809.] 


5.  Masteb  and  Sebvaht  «3>266(1)— Injubou 
TO  Sebvant— Petition— Oonsibvotion. 
In  an  action  for  death  of  a  railroad  engine 
inspector,  allegation  that,  the  defendant  was  a 
part  of  the  Frisco  System  did  not  sufficiently 
poljit  eat  the  fact  that  deceased  was  employed 
m  Interstate  commerce,  where  the  allegations 
showed  that  the  defendant  was  a  distinct  legal 
entity,  without  showing  the  details  of  its  con- 
nection with  the  Frisco  System  or  that  its  func- 
tion in  such  system  is  to  furnish  instrumentali- 
ties or  transportation  in  interstate  commerce,  or 
that  the  deceased  was  at  the  time  of  the  injury 
resulting  in  bis  death  actually  engaged  in  inter- 
state commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant' Cent  Dig,  {  809.] 

Error  from  District  Court,  Tarrant  Coun- 
ty; Marvin  H.  Brown,  Judge. 

Action  by  Mary  Bird  against  the  Ft.  Worth 
it  Rio  Grande  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  errof. 
Reversed  and  rendered. 

Lockett  &  Rowev  of  Ft  Wortb,  for  plaintiff 
1b  error.  McLean,  Scott  &  McLean  and  Odell 
A  Turner,  all  of  Ft  Worth,  for  defendant  in 
error. 

CONNER,  G.  J.  Appellee,  as  executrix,  re- 
covered a  judgment  for  the  sum  of  $3,500  as 
damages  for  the  death  of  ber  husband,  Jo- 
aeph  Bird.  The  trial  and  judgment  was  un- 
der the  fMeral  Employers'  Liability  Act  of 
April  22, 1908  (39  Stat  at  L.  65,  c.  149  [Comp. 
Stat  1916,  i  8657]).  Both  by  exception  to  the 
petition  upon  which  the  trial  proceeded  and 
by  plea,  the  appellant  presented  the  two-year 
statute  of  UmitatioB  prescribed  by  the  act 
referred  to,  and  whether  this  plea  was  well 
taken  Is  the  vital  questioa  presented  on  this 
appeal. 

Upon  the  original  institution  of  the  salt, 
which  was  on  March  21,  1913,  the  plaintiff 
sued  in  her  Individual  capacity  for  herself 
and  for  the  use  and  benefit  of  Walter  C. 
Bird  and  Mrs.  Joe  B.  Hlnes,  children  of  the 
plaintiff  and  the  said  Joseph  Bird.  In  the 
original  petition  as  then  instituted  the  al- 
legations, omitting  all  averments  not  neces- 
sary to  an  understanding  of  our  conclusions, 
were  that: 

"The  defendant  is  a  railway  corporation,  duly 
incorporated  under  the  laws  of  the  state  of 
Texas,  and  constitutes  part  ot  the  system  of 
railway  lines  known  and  designated  as  the  St. 
Louis  &  San  Francisco  Railway  Company  of 
Texas,  and  also  as  the  Frisco  System,  \vhich 
said  Ft.  Worth  &  Rio  Grande  Railway  Com- 
pany owns  and  operates  a  line  of  road  Into  and 
through  the  county  of  Tarrant." 

It  was  further  alleged: 

That  Joseph  Bird  was  an  employe  of  the  de- 
fendant company,  and  that  while  "engaged  as  an 
engine  inspector  and  in  the  work  of  getting  en- 
gines in  proper  condition  to  be  carried  out  of 
said  yards,  and  in  the  performance  of  said  work, 
it  was  necessary  for  him  to  use  a  torch  for  the 
proper  performance  of  his  work,  and  in  order 
that  he  might  be  able  to  thoroughly  inspect  all 
parts  of  the  engines  under  his  care." 

It  was  further  charged : 
That   while   engaged   in   the   performance   of 
his  duty  of  inspecting  engines  in  the  yards  of 


^=>For  other  case*  «e*  same  topic  kod  KBT-NUMBBR  Id  all  Key-Numbered  DIgeiiU  and  iDdeXM 
'Application  for  writ  ot  error  pending  In  Supreme  Court. 
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the  defendant,  and  whfle  nsing  a  lamp  or  torch 
provided  for  hia  use  by  the  defendant,  "said 
lamp  ♦  •  •  exploded,  and  by  said  ezidoeion 
he  was  terribly  burned  about  the  bead,  face, 
body,  and  llmbe,  internally  and  externally,  and 
from  the  effects  of  which  he  died  Boon  after 
said  explosion." 

It  was  further  alleged: 

That  the  "said  explosion  was  occarioned  by 
reason  of  improper  oil,  or  other  liquid,  being 
put  in  said  lamp  for  the  purpose  of  furnishing 
light,  and  that  said  improper  material  so  placed 
in  said  lamp  or  torch  was  put  there  and  was 
there  without  the  knowledge  of  Joseph  Bird; 
that  said  lamp  or  vessel  in  which  said  material 
was  placed  should  have  been  filled  with  what  ia 
known  in  the  railroad  service  as  signal  oil.  that 
being  a  nonexplomve  oil;  that,  instead  of  said 
quality  of  oil  being  put  in  said  lamp  or  vessel, 
an  explosive  oil  had  been  put  there,  through  the 
negligence  of  defendants  and  some  of  its  em- 
ployte,  without  the  knowledge  of  said  Joseph 
Bird,  and  which  said  improper  explosive  oil 
caused  the  explosion  which  was  the  proximate 
and  direct  cause  of  Joseph  Bird's  death." 

Plaintiff  further  alleged: 

That  she  was  not  "informed  or  advised  as  to 
what  particular  kind  of  explosive  oil  was  in 
said  lamp  at  the  time  of  said  explosion,  but  she 
alleges  that  it  was  an  explosive  oil  and  danger- 
ous and  improper  for  said  use,  and  its  preseace 
in  said  lamp  or  vessel  was  the  result  of  gross 
negligence  upon  the  part  of  defendant  and  its 
employ^  who  caused  and  permitted  said  ex- 
plosive oU  to  be  put  in  said  lamp  or  vessel." 

The  oegllgence  alleged  was  charged  to 
have  been  the  proximate  cause  of  the  death 
of  Joseph  Bird. 

On  April  15,  1914,  the  plalntlif  filed  her 
"first  trial  amendment,"  amending  her  "orig- 
inal petition."  The  trial  amendment  purport- 
ed to  set  forth  with  greater  particularity 
than  had  theretofore  been  done  the  manner 
in  which  the  alleged  injuries  arose.  It  was 
charged: 

That  while  in  the  discharge  of  his  duty,  it 
"became  and  was  necessary  for  the  deceased 
•  •  •  to  refill"  the  lamp  he  was  using  with 
oil,  to  the  end  that  he  might  have  light,  and  that 
in  refilling  the  torch  it  "was  the  custom,  and 
customary  with  the  deceased  and  others,  to  go 
to  lockers  kept  in  the  roundhouse  of  the  de- 
fendant for  its  various  employes,  and  in  said 
lockers  it  was  and  had  been  the  custom  for  a 
long  period  of  time  to  keep  coal,  kerosene,  or 
signal  oil  for  the  purpose  of  being  used  in  re- 
filling torches  to  afford  light,"  which  oil  "was 
always  of  a  nonexplosive  character,  such  aa 
coal,  kerosene,  and  signal  oil" ;  that,  while 
in  the  exercise  of  ordinary  care  and  prudence 
for  bis  own  safety,  it  was  the  custom  of  the 
deceased  when  the  oil  in  his  torch  became  low 
or  exhausted  to  go  to  the  locker  to  refill  his 
torch,  and  that  on  the  occasion  in  question,  his 
torch  became  so  exhausted,  and  thereupon,  as 
he  was  accustomed  to  do,  he  "went  to  one  of 
the  lockers  kept  by  the  defendant  and  by  its 
employes  for  that  purpose,  where  was  a  can  of 
oil,  and  where  such  can  of  oil  and  oil  to  re- 
plenish torches  was  usually  and  ordinarily  kept, 
and  while  undertaking  to  fill  his  torch  from  said 
can  of  oil  so  kept,  and  while  in  the  belief  that 
same  was  coal,  kerosene,  or  signal  oil  and  oil  of 
a  nonexplosive  character,  he,  the  deceased,  un- 
dertook to  refill  his  torch,  and  did  refill  the 
same,  wholly  or  in  part,  from  said  can  of  oil  so 
kept." 

It  was  then  alleged: 

That  the  can  of  oil  out  of  which  deceased  was 
undertaking  to  fill  his  torch  "was  an  explosive 
oil  erf  aa  exceedingly  dangerous  character,  whol- 


ly impK^er  for  use  in  connection  with  torches, 
lanterns,  or  lights,  being  as  these  plaintiffs  be- 
lieve, gasoline,  or  some  other  equally  danger- 
ous and  highly  explosive  character  of  oiL" 

It  was  accordingly  charged: 

"That  the  defendant,  its  servants   and  em- 

Sloyfis,  were  guilty  of  negligence,  and  gross  neg- 
gence  in  placing  or  causing  to  be  placed  in 
said  oil  can  kept  in  said  lockers,  ta  aforesaid, 
said  gasoline  or  other  highly  explosive  or  danger^ 
ous  character  of  oil,  and  that  this  negligence 
on  the  part  of  the  defendant,  its  servants  and 
employes,  in  keeping,  or  permitting  to  be  kept, 
said  oil  can  in  said  lockers  containing  said  dan- 
gerous and  explosive  oil  aa  aforesaid,  was  the 
direct  and  proximate  cause  of  the  injuries  re- 
sulting in  the  death  of  deceased,  but  for  whi<4i 
said  accident  would  not  have  happened,  and  the 
damages  herein  sued  for  have  been  occasioned 
to  plaintiffs." 

The  record  discloses  no  further  action  in 
the  case  necessary  to  notice  until  on  April 
17,  1916,  when  the  plaintiff  filed  an  amend- 
ed petition  for  the  first  time  asserting  the 
right  of  recovery  as  administratrix  of  the 
estate  of  Joseph  Bird,  deceased.  In  this 
amendment  it  Is  alleged: 

"That  plaintiff  filed  this  suit,  as  shown  by 
her  original  itetition,  on  the  2l8t  day  of  March, 
1913;  that  in  the  defendant's  first  amended 
original  answer ''filed  in  this  cause  on  the  15tb 
day  of  April,  1914,  it  was  suggested  by  defend- 
ant, and  by  the  pleadings  for  the  first  time,  and 
for  the  first  time  known  to  plaintiff,  that  the  de- 
ceamd,  Joseph  Bii-d,  was  engaged  in  interstate 
commerce  at  the  time  of  his  injury;  that  said 
facts  were  not  known  to  plaintiff  prior  to  said 
time,  but  the  same  were  and  had  all  of  the  time 
been  well  known  to  the  defendant." 

It  was  then  further  alleged  that  thereafter 
the  plaintiff  had  made  application  to  the 
county  court  of  Tarrant  county,  and  on  the 
8d  day  of  June,  1914,  had  been  appointed  ad- 
ministratrix of  the  estate  of  Joseph  Bird, 
and  that  the  plaintiff  had  in  all  things  quali- 
fied as  such.  The  further  allegations  of  the 
amended  petition,  which  was  the  one  upon 
which  the  trial  proceeded,  were  substantially 
as  In  previous  pleadings  of  the  plaintiff, 
except  that  it  was  further  alleged: 

That  at  the  time  of  the  accident  and  injury 
to  Joseph  Bird  the  deceased  "was  mgaged,  a? 
was  also  the  railway  company,  in  interstate 
commerce,"  wherefore  "plaintiff  brings  this  suit 
under  and  in  conformity  with  an  act  of  Congress 
of  April  22,  1906,  and  the  amendments  thereto, 
commonly  known  and  referred  to  as  the  federal 
Employers'  Liability  Act." 

[1,2]  The  irresistible  condnslon,  as  It 
seems  to  us,  to  be  drawn  from  the  pleading 
of  the  plaintilt  filed  prior  to  her  amend- 
ment of  April  17, 1916,  is  that  her  action  was 
brought  under  the  Texas  Statute  (Itevlsed 
Statutes  19U,  art  4684)  as  it  existed  and 
was  construed  priw  to  the  amendment  by 
act  approved  April  7,  1913  (General  laws 
1913,  p.  288).  If,  therefore  the  amended  pe- 
tition of  the  plaiuUtf  filed  April  17,  1915. 
amounted  to  an  abandonment  of  her  original 
cause  of  action,  and  to  the  setting  up  of  a 
new  and  distinct  cause  or  right  of  recovery. 
it  is  clear  that  the  defendant's  plea  of  limita- 
tion was  well  taken.  For  in  such  case,  un- 
der the  federal  Eimploycr's  liability  Act,  the 
plaintiffs  cause  was  barred  two  years  from 
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the  deatli  of  deceased,  which  was,  as  alleged 
and  shown,  on  October  11,'  1911,  and  this 
In  effect  Is  conceded  by  appellee.  By  statute 
our  courts  are  permitted  to  authorise  the 
amendment  of  pleadings  upon  such  terms  as 
the  court  may  prescribe,  but  It  Is  not  always 
easy  to  detem^ine  just  when  an  amendment 
sets  np  a  new  cause  of  action.  On  this  sub- 
ject our  Supreme  Court,  in  the  case  of  Lum- 
ber Gb.  y.  Water  Co.,  M  Tex.  460,  61  S.  W. 
707,  says: 

T'oor  tests  are  laid  down  by  which  to  deter- 
mine the  identity  of  causes  of  action  :  (1)  Would 
a  recovery  had  upon  the  original  bar  a  recovery 
under  the  amended  petition?  (2)  Would  the 
tame  evidence  support  both  of  the  pleadings? 
(3)  la  the  measure  oil  damages  the  same  in 
each  case?  (4)  Are  the  allegations  of  each  sub- 
ject to  the  same  defenses?  1  Am.  &  Eng.  Enc 
of  Pleading  and  Practice,  p.  B56.  We  are  of 
opinion  that  the  second  and  last  furnish  the  best 
tests  by  which  to  determine  toe  matter  before  us, 
and  we  can  safely  say  that,  if  the  same  testi- 
mony would  not  support  the  allegations  in  each 
of  these  pleas,  and  if  the  same  defenses  could 
not  be  interposed  to  each  of  them,  they  are  not 
identieal.  and  therefore  the  amended  pedtion  pre- 
sents a  new  cause  of  action"— dtine  McLane  v. 
Belvin,  47  Tex.  493;  Bigham  v.  Tnlhot,  63  Tex. 
271 ;  Railway  v.  Pape,  78  Tex.  502,  ll  S.  W. 
526;  Railway  v.  Scott,  76  Tex.  84,  12  S.  W. 
905;  Boyd  t.  BevUle,  91  Tex.  439,  44  S.  W. 
287;  Cotton  v.  Rand,  93  Tex.  24.  61  S.  W. 
838,  63  a  W.  S43;  Whalen  v.  Ootdon,  95  Fed. 
314.  37  a  a  A.  70;  Scovill  v.  Olasner,  79 
Ma  449. 

In  the  case  of  Union  Padflc  Hy.  Co.  v. 
Wyler,  158  U.  S.  285,  15  Sup.  Ct  877,  39  L. 
Ed.  983,  the  Supreme  Court  of  the  United 
States  in  considering  whether  an  amended 
petition  presented  a  new  cause  of  action,  said: 

"The  legal  principles  by  which  this  question 
must  be  solved  are  those  which  belong  to  the 
law  of  departure,  since  the  rules  which  govern 
this  subject  afford  the  true  criterion  by  which 
to  determine  the  question  whether  there  is  a 
new  cause  of  action  in  case  of  an  amendment. 
In  many  of  tbe  states  which  have  adopted  the 
Code  iSystem  great  latitude  has  been  allowed  in 
rtfnrd  to  amendment;  but  even  in  those  states 
it  is  held  that  the  question  of  what  constitutes 
a  departure  in  an  amended  pleading  is  neverthe- 
less to  be  determined  by  the  rules  of  common 
law,  which  thus  furnish  the  test  for  ascertain- 
ing whether  a  given  amendment  presents  a  new 
cause  of  action  even  although  it  be  permissible 
to  advance  such  new  cause,  by  way  of  an  amend- 
ment." 

The  court  thereupon  quotes  from  Coke  up- 
on Littleton,  Comyn's  Digest,  Stephen,  Gould, 
Sanders,  and  Chltty  cu  Pleading,  all  giving 
definitions  or  illustrations  of  what  consti- 
tutes a  departure  In  pleading.  Tbe  following 
quotations  from  Chltty  and  Stephen  on  Plead- 
ing will  Illustrate  the  authorities  cited  by  the 
court:  Thus  Chltty  says: 

"A  departure  may  be  either  in  the  substance  of 
the  action  or  defense  or  the  law  on  which  it  is 
founded ;  as  if  a  declaration  be  founded  on  the 
common-law,  and  tbe  replication  attempt  to 
maintain  it  by  a  special  custom,  or  act  of  Par- 
liament.'' 

St^Uen  thtis  states  tbe  principle: 
"These,  it  wHl  be  observed,  are  cases  in  which 
tbe  party  deserts  the  ground,  in  point  of  fact, 
that  he  had  first  taken.  But  it  is  also  a  de- 
parture, if  he  puts  the  same  facts  on  a  new 
(round  In  point  «C  law;  as  if  he  relies  on  the 


affect  of  the  common  law,  in  his  declarations, 
and  on  a  custom  in  his  replication,  or  on  the 
effect  of  tbe  common  law  in  his  plea,  and  a 
statute  in  his  rejoinder." 

A  consideration  of  the  cases  dted  constrains 
us  to  hold  that  the  amended  pleading  of  the 
appellee  In  this  case  filed  on  April  17,  1915, 
set  up  a  new  cause  of  action  which  was  bar- 
red by  the  two-year  statute  of  limitation, 
not  only,  as  stated,  by  the  federal  Employ- 
ers' Liability  Act,  but  also  under  the  Texas 
statute  on  the  subject.  Oonsidcirlng  the 
plaintiff's  original  petition  and  all  amend- 
ments prior  to  the  one  upon  which  the  trial 
proceeded,  It  seems  evident  that  the  plaintiff 
sought  to  maintain  her  action  under  the  Tex- 
as statute  as  it  existed  prior  to  tbe  amend- 
ment of  1913;  for  In  all  prerlous  pleadings 
the  negligence  of  tbe  api)ellant  company 
in  permitting  the  storage  of  explosive  oil  In 
receptacles  to  which  the  deceased  resorted  ii 
relied  upon.  It  was  alleged.  In  substance, 
that  tbe  negligent  storing  of  such  oil  was 
known  to  tbe  appellant  company,  and  that 
it  constituted  negligence  to  so  permit  the  ex- 
plosive oil  to  be  stored,  and  the  plaintiff  par- 
ticularly alleges  in  the  amended  petition,  as 
we  have  shown  by  the  quotation  therefrom, 
that  prior  thereto  she  had  been  without 
knowledge  of  the  fact  that  the  deceased  was 
engaged  in  Interstate  commerce.  This  al- 
legation makes  It  evident  that  the  plead- 
er In  framing  the  original  pleadings  did 
not  rely  upon,  nor  have  In  mind  a  resort  to, 
the  federal  Employers'  Liability  AiCt  Un- 
questionably, therefore,  both  by  tbe  test 
as  given  by  our  own  Supreme  Court  and  by 
the  rule  as  applied  and  illustrated  by  the  Su- 
preme Court  of  the  United  States  In  the  deci- 
sion that  we  have  cited,  the  plaintiff's  amend- 
ed iietitloa  upon  which  the  recovery  was  had 
set  up  a  new  cause  of  action.  Upon  thd 
trial  of  the  case  It  was  distinctly,  shown  by 
the  evidence  that  the  can  of  explosive  oil. 
su£aclently  shown  to  be  gasoline,  out  of 
which  the  deceased  was  attempting  to  re- 
plenish bis  lamp  at  the  time  of  the  explosion, 
was  placed  in  tbe  locker  to  which  tbe  de- 
ceased repaired  for  the  purpose  by  a  fellow 
servant  There  was  and  Is  no  evidence  sutll- 
dent  to  support  the  conclusion  that  such 
can  of  gasoline  had  been  placed  In  the  locker 
by  any  agent  or  employ^  of  the  railway  com- 
pany having  control  and  whose  negligence 
could  be  said  to  be  tbe  negligence  of  the  mas- 
ter, nor  Is  there  any  evidence  that  such  can 
of  gasoline  after  having  been  placed  In  the 
locker  by  a  fellow  servant  of  deceased  had 
remained  there  for  such  time  and  under  such 
circumstances  as  to  authorize  the  conclusion 
that  tbe  defendant  company,  or  any  alter 
ego  thereof,  either  knew,  or  In  the  exercise  of 
ordinary  care  ought  to  have  known,  tbe  fact 
that  the  gasoline  had  been  so  stored.  The 
evidence  also  wholly  falls  to  show  any  other 
occasion  upon  which  gasoline  had  been  found 
in  the  lockers  to  which  the  inspectors  or  em- 
ploy&i  were  in  the  habit  of  resorting  for  tbe 
pari>ose  of  rqtlenlshlng  their  lamps.    On  the 
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contrary,  the  evidence  shows  that  the  par- 
ticular can  used  by  the  deceased  at  the  time 
was  seen  for  the  first  time,  and  that  only  by 
another  fellow  servant  of  Joseph  Bird's,  so 
far  as  the  record  shows,  on  the  evening  of  the 
day  before  and  on  the  morning  preceding  the 
accident.  In  brief,  the  evidence  wholly  falls 
to  show  negligence  chargeable  to  appellant 
under  the  Texas  statute  and  decisions.  It 
thus  appears  that  under  our  statute  and  the 
original  allegations  and  the  evidence  the 
defendant  would  have  had  a  perfect  de- 
fense, to  wit,  that  the  negligence  which  prox- 
imately caused  the  Injury  and  resulting 
death  of  Joseph  Bird  was  not  that  of  the  de- 
fendant, but  of  fellow  servants.  Under  such 
pleadings  and  evidence  the  plaintlfT  would 
not  have  been  entitled  to  recover,  but  this 
defense  of  negligence  on  the  part  of  the  fel- 
low servant  was  not  available  under  the 
federal  Employers'  Idablllty  Act;  that  act 
specifically  creating  a  liaWllty  for  Injuries 
caused  by  the  negligence  of  a  servant  as  well 
as  for  those  caused  by  the  negligence  of  the 
master.  It  thus  clearly  appears  that  the 
amended  pleadings  and  the  previous  plead- 
ings were  not  subject  to  the  same  defenses, 
and  that  there  was  a  clear  departure  of 
pleading  from  the  differing  laws  of  one 
sovereignty,  the  state,  to  those  of  another, 
the  United  States. 

We  are  not  unmindful  of  the  cases  of  M., 
K.  &  T.  Ry.  Co.  V.  Same  C.  Wulf.  226  U.  S. 
670,  33  Sup.  Ot  135,  67  L.  Ed.  355,  Ann. 
Cas.  1914B,  134,  and  Seaboard  A.  L.  R.  Co. 
V.  Benn,  241  U.  S.  290,  36  Sup.  a.  667,  60 
L.  Ed.  1007.  In  the  first  of  these  cases  it 
was  held.  In  substance,  that  a  mere  change 
of  capacity  on  the  part  of  plaintiff  to  sue 
would  not  bar  the  plaintiff's  right  to  recover, 
the  plaintiff  having  first  sued  in  her  individ- 
ual capacity,  and  more  than  two  years  there- 
after having  by  amendment  attempted  to 
prosecute  her  suit  under  the  federal  Em- 
ployers' Liability  Act  as  executrix.  It  was 
held,  as  stated,  that  the  amendment  was  per- 
missible; that  It  related  back  to  the  time 
of  the  institution  of  the  original  suit  so  as 
to  prevent  the  toll  of  the  statute.  In  so  rul- 
ing, however,  the  court,  among  other  things, 
said: 

"  •  •  •  Aside  from  the  capacity  in  which 
the  plaintiff  assumed  to  bring  her  action,  there 
is  no  sulwtantial  difference  between  the  original 
and  tbe  amended  petitions.  In  the  former,  as 
in  the  latter,  it  was  sufficiently  averred  that  the 
deceased  came  to  his  death  through  injuries  sut- 
fered  while  he  was  employed  by  the  defendant 
railroad  company  in  interstate  commerce,  that 
bis  death  resulted  from  the  negligence  of  the 
compatiy  and  by  reason  of  defects  in  one  of 
its  locomotive  engines,  due  to  its  negligence,  and 
that,  since  the  deceased  died  unmarried  and 
childless,  the  plaintiff,  as  his  sole  surviving  par- 
ent, was  the  sole  beneficiary  of  the  action.  It  is 
true  the  original  petition  asserted  a  right  of 
action  under  the  laws  of  Kansas,  without  mak- 
ing reference  to  the  act  of  Congress.  But  the 
court  was  presumed  to  b«  cognizant  of  the 
enactment  of  the  Employers'  Liability  Act,  and 
to  Itnow  that,  with  respect  to  the  responsibility 
of  interstate  carriers  by  railroad  to  their  em- 
ployes injured  in  such  commerce  after  ita  en- 


tustment,  it  had  the  effect  of  supetsediBg  state 
laws,  upon  the  sifbject  [citing  cases].  Therefore 
the  pleader  was  not  required  to  refer  to  the  fed- 
eral act,  and  the  reference  actually  made  to  the 
Kansas  statute  no  more  vitiated  the  pleading 
than  a  reference  to  any  other  repealed  statute 
would  liave  done." 

The  oourt  further  oheerved  that: 
The  change  in '  pleading  was  "in  form  rather 
than  in  substance  [citing  cases].  It  introduced 
no  new  or  different  cause  of  action,  nor  did  it 
set  up  any  different  state  of  facts  as  the  ground 
of  action,  and  therefore  it  related  back  to  tbe 
lieginning  of  the  suit  [citing  cases]." 

The  case  of  Seaboard  A.  L.  B.  Co.  t.  Renn, 
supra,  was  an  action  of  an  employ^  of  a  rail- 
road company  to  recover  from  the  latter  for 
personal  injuries  suffered  through  its  negli- 
gence. The  court  in  tbe  statement  of  tlie 
case  says  that: 

"The  original  complaint  was  exceedingly  brief, 
and  did  not  sufficiently  allege  that  at  tibe  time 
of  the  injury  the  defendant  was  engaged  and 
the  plaintiff  employed  in  interstate  commerce." 

After  tbe  expiration  of  two  years,  tbe 
plaintiff  was  permitted  to  amend  his  petition 
so  aa  to  state  distinctly  tbe  defendant's  en- 
gagement and  the  plaintifTs  employment  In 
such  commerce.  The  conrt  says: 
'  "If  the  amendment  merely  expanded  or  ampli- 
fied what  was  alleged  in  Support  of  the  cause  of 
action  already  asserted,  it  related  back  to  tbe 
commencement  of  the  action,  and  was  not  affect- 
ed by  the  intervening  lapse  of  time  rciting 
cases].  But  if  it  introduced  a  new  or  different 
cause  of  action,  it  was  the  equivalent  of  a  new 
suit,  as  to  which  the  running  of  the  limitation 
was  not  theretofore  arrested." 

As  to  this  the  court  then  sayse 

The  "original  complaint  set  forth  that  the  de- 
fendant was  operating  a  line  of  railroad  in  Vir- 
ginia, North  Carolina,  and  elsewhere;  that  the 
idaintiff  waa  in  its  employ ;  that  when  he  was 
injured  he  was  in  tiie  hne  of  duty  and  was  pro- 
ceeding to  get  aboard  one  of  the  defendant's 
trains;  and  that  the  injary  was  sustained  at 
Cochran,  Va.,  through  the  defendant's  negligence 
in  permitting  a  part  of  its  right  of  way  at  that 
place  to  get  and  remain  in  a  dangerous  condi- 
tion." 

As  to  this  the  court  then  says: 

"Of  course,  tbe  right  of  action  could  not  arise 
under  the  laws  of  North  Carolina  when  the 
causal  negligence  and  the  injury  occurred  in 
Virginia ;  and  the  absence  of  any  mention  of 
the  laws  of  the  latter  state  was  at  least  condst- 
ent  with  their  inapplicability.  Besides,  the  al- 
legation that  the  defendant  was  operating  a  rail- 
road in  states  other  than  Virginia  was  super- 
fluous if  the  right  of  action  arose  under  the 
laws  of  that  state,  and  was  pertinent  only  if  it 
arose  in  interstate  commerce,  and  therefore  un- 
der the  act  of  Congress.  In  these  drcnmstances, 
while  the  question  is  not  free  from  difficulty,  we 
cannot  say  that  the  court  erred  in  treating  the 
original  complaint  as  ix>inting,  although  only 
imperfectly,  to  a  cause  of  action  under  die  law 
of  Congress.  And,  this  being  so,  it  must  be 
taken  that  the  amendment  merely  expanded  or 
amplified  what  was  alleged  in  support  of  tint 
cause  of  action,  and  related  back  to  the  com- 
mencement of  the  suit,  which  was  before  the 
limitation  had  expired.' 

We  should  also  perhaps  notice  one  of  our 
own  cases,  viz.  that  of  the  Ft  Worth  Belt  Ry. 
V.  Jones,  182  S.  W.  1186,  not  dted  by  any  of 
the  parties  herein.  That  case  as  originally 
instituted  aroee  under  Bevised  Statatea,  art 
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46&i,  regidTlng  allegation  and  proof  of  neg- 
ligence on  the  part  of  the  master,  as  contra- 
distinguished from  that  of  a  fellow  servant, 
and  more  than  two  years  thereafter  an 
amended  petition  was  filed  for  the  first  time 
setting  np  negligence  on  the  part  of  a  fellow 
servfmt^  because  of  which,  under  another 
Texas  statute  (Revised  Statutes,  art.  6&i0), 
the  master  was  liable.  With  much  difficulty 
we  held  that  the  amendment  did  not  set  up  a 
new  cause  of  action. .  But  by  a  reading  of  the 
c«>lnlon  It  will  be  seen  that  It  was  established 
by  the  verdict  that  the  cause  of  action  did 
not  arise  under  the  federal  Liability  Act,  and 
that  in  our  ruling  we  merely  and  hesitatingly 
followed  Texas  decisions,  which  could  only 
Involve  a  construction  of  Texas  statutes  and 
procedure. 

[3]  The  case  now  before  us,  however,  with- 
out dispute,  1.S  one  founded  on  the  act  of  Con- 
gress, and  constructions  given  the  act,  and  of 
proceedings  thereunder,  by  the  federal  courts, 
are  controlling. 

[4]  "We  have  referred  with  perhaps  un- 
necessary particularity  to  the  strongest  cases 
upon  which  reliance  can  be  had  in  support  of 
the  Judgment,  but,  as  it  seems  to  us,  these 
cases  are  all  dlstlngulshal)le  from  the  one  we 
now  have  iinder  consideration.  It  will  be 
observed  that  in  our  conclusions  we  place  no 
relisince  upon  the  mere  fact  that  the  appellee 
In  this  case,  by  her  amendment,  merely 
changed  the  capacity  in  which  she  sued.  The 
Only  expressions  in  appellee's  original  plead- 
ings relied  upon  as  "pointing  out"  what  she 
alleged  in  her  amended  petition,  and  which 
upon  the  trial  was  conceded  to  be  the  fact, 
that  the  deceased  was  engaged  in  interstate 
commerce,  are  the  allegations  of  the  char- 
acter of  the  deceased's  en^loyment,  and  that 
the  defendant  company,  the  Ft.  Worth  &  Rio 
Grande  Railway  Company,  Incorporated  un- 
der ttie  laws  of  the  state  of  Texas,  constitut- 
ed a  "part  of  the  system  of  railway  lines 
known  and  designated  as  the  St  Louis  San 
Francisco  Railway  Company  of  Texas,  and 
also  known  as  the  Frisco  System."  There 
is  no  allegBtton  that  the  engines,  to  inject 
whtcb  It  was  the  duty  of  the  <leceased  to  do, 
were  engaged  or  about  to  be  engaged,  or  had 
Just  been  engaged,  in  the  transportation  of 
commerce  to  or  from  the  state  of  Texas,  or 
that  at  any  time  such  engines  ever  had  been 
engaged  in  interstate  commerce,  or  were  in- 
tended for  such  use  In  the  future.  Nor  Is  it 
alleged  that  the  railway  line  of  the  defendant 
company  extended  beyond  the  limits  of  the 
state  of  Texas.  "Bie  allegations  that  the  de- 
fendant company  was  part  of  the  Frisco 
System  by  no  liberality  of  construction,  as  it 
seems  to  us,  can  be  held  to  sufficiently  "point" 
to  the  fact  that  the  deceased  was  employed  In 
interstate  commerce.  It  was  certainly  not  so 
intended,  as  we  have  before  mentioned,  and 
the  allegations  as  a  whole  are  consistent  with 
a  right  to  recover  under  the  state  law,  and  ia- 


ccmsistent  with  the  rl«^t  to  recover  In  the 
capacity  sought  under  the  federal  Bmployers' 
Liability  Act,  end  fully  sufficient  to  anticipate 
and  defeat  the  defense  arising  from  the  facts 
as  develc^jed  on  the  trial  that  the  death  of 
deceased  was  caused  by  the  negligence  of  a 
fellow  servant 

[B]  Moreover,  the  allegations  show  that  ttie 
defendant  railway  company  has  a  distinct 
legal  entity  of  its  own.  In  what  way  or  un- 
der what  circumstances,  or  agreements.  If 
any,  it  operates  as  a  part  of  the  Frisco  Sys- 
tem, is  not  suggested  in  the  pleadings.  We 
cannot,  therefore,  say  from  the  allegations 
that  its  function  in  the  system  is  to  furnish 
instrumentalities  or  transportation  In  inter- 
state conunerce,  and  certainly  cannot  say 
that  the  deceased  at  the  time  of  the  injuries 
resulting  in  his  death  was  then  actually  en- 
gaged in  interstate  commerce  so  as  to  entitle 
his  legal  representatives  to  recover  under  the 
federal  Employers'  UaUlity  Act  That  it 
must  be  so  shown  even  in  CBses  where  it  is 
affirmatively  pleaded  that  the  carrier  is  en- 
gaged in  interstate  commerce  must  be  con- 
ceded by  a  consideration  of  the  authorities 
relating  to  the  subject  See  Blchey's  Federal 
Employers'  Liability,  Safety  Appliance  Acts 
(2d  EM),  i  34  et  seq.,  and  the  recent  case  of 
Raymond  v.  Cbioago,  M.  ft  St  P.  R.  Co.  by  the 
Supreme  Court  of  the  United  States,  and  pub- 
lished In  the  Advance  Sheets  of  April  1, 1917, 

248  n.  S.  43,  87  Sup.  Ot  268,  61  L.  Ed. , 

with  tie  United  States  cases  therein  cited. 

On  the  whole,  therefore,  we  conclude,  as  be- 
fore indicated,  that  the  defendant's  plea  of 
limitation  la  sustained  by  the  record,  and  that 
accordingly  the  Judgment  below  must  be  re- 
versed, and  here  rendered  for  appellant  This 
conclusion  renders  it  wholly  unnecessary  for 
us  to  consider  other  questions  presented  in  the 
record. 

Judgment  reversed,  and  here  rendered  for 
appellant 


WOOTEN  r.  TEXAS  BITULITHIO  CO.  et  al. 
(No.  8640.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
May  12,  1S17.) 

1.  Municipal  Cobpobations  ®=>567(1)— Ac- 
tion ON  Improvement  Cektificate— Plead- 
ing— Petition — Statute. 
Charter  of  City  of  Ft.  Worth,  c.  12,  S  15 
(Special  Acts  31st  Leg.  c  31),  providing  that 
the  recital  in  improvement  certificates  author- 
ized by  the  charter  that  the  improvements  have 
been  made  in  compliance  with  the  terms  thereof, 
and  that  all  prerequisites  to  the  fixing  of  the 
lien  and  charge  of  personal  liability  evidenced 
by  such  certificates  nave  been  performed,  shall 
be  prima  facie  evidence  of  the  facts  so  recited, 
and  no  other  proof  thereof  shall  be  required, 
but  in  all  courts  the  said  proceedings  and  pre- 
requisites shall,  without  further  proof,  be  pre- 
sumed to  have  been  had  and  performed,  relates 
to  proof  only,  and  does  not  relieve  the  owner  of 
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a  certificate  from  proper  pleadinKs  to  show  lia- 
bility on  the  part  of  the  owner  of  the  property. 
[Ed.   Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1276.] 

2.  PifADiNO  <S=>433(2)— Vebdict  as  Curb  of 

Defect  in  Petition. 
In  an  action  on  an  improvement  certificate, 
failure  of  the  petition  to  make  necessary  alle- 
gations of  compliance  with  charter  re<)uirement8 
made  necessary  to  fix  the  certificate  hen  validly 
upon  the  property  and  as  a  personal  liability  of 
its  owner  was  not  cured  by  a  verdict  for  plain- 
tiff, since  a  strict  compliance  with  such  special 
statutory  proceedings  is  a  necessary  prerequisite 
of  a  recovery  based  thereon,  and  a  verdict  can- 
not cure  or  supply  a  failure  in  a  petition  to 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  sea  Pleading, 
Cent  Dig.  §{  1454,  1455.] 

Error  from  District  Court,  Tarrant  Coun- 
ty; J.  W.  Swayne,  Judge. 

Suit  by  the  Texas  Bitulithlc  Company 
against  Mrs.  H.  6.  Wooten  and  others.  Judg- 
ment for  plalntiCF,  and  named  defendant 
brings  error.  Reversed,  and  remanded  for  a 
new  trial  as  to  all  parties. 

Robert  G.  Johnson  and  Wade  &  Smith,  all 
of  Ft  Worth,  for  plaintlfT  In  error.  T.  A. 
Altman  and  W.  W.  Wilkinson,  both  of  Ft 
Worth,  and  L.  M.  Dabney,  of  Dallas,  for  de- 
fendants in  error. 

DUNKLIN,  J.  The  Texas  Bitulithlc  Com- 
pany, having  pared  one  of  the  streets  of  the 
city  of  Ft  Worth  under  and  by  virtue  of  a 
contract  awarded  by  the  dty.  Instituted  this 
suit  against  Mrs.  E.  G.  Florence,  the  owner 
of  a  lot  abutting  on  the  street,  for  the  amount 
assessed  against  her  as  the  owner  of  the  lot, 
and  to  foreclose  the  lien  on  the  lot  provided 
by  the  special  charter  of  the  City  for  such 
paring  worli.  R.  I.  Craig  and  Mrs.  H.  G. 
Wooten  also  were  made  defendants  upon  alle- 
gations In  plaintiff's  petition  that  after  said 
assessments  by  the  city  Craig  had  purchased 
the  proijerty  from  Mrs.  Florence,  and  that 
Mrs.  Wooten  held  a  lien  on  the  lot. 

Plaintiff  recovered  a  Judgment  against  all 
the  defendants  for  the  relief  prayed  for  in 
its  petition ;  and  Mrs.  Wooten  has  prosecuted 
this  writ  of  error. 

[1]  The  only  question  presented  is  whether 
or  not  plaintifTs  petition  was  good  as  against 
a  general  demurrer,  and  that  question  is 
answered  by  us  in  the  negative. 

The  city  was  operating  under  a  special 
charter  granted  by  the  Legislature  and  con- 
tained in  the  Special  Acts  of  the  Tliirty-First 
Legislature  of  1909.  The  charter  provides 
for  the  improvement  of  the  public  streets 
of  the  city  and  for  fixing  a  lien  upon  the 
property  abutting  on  any  street  so  Improved, 
and  for  the  assessment  of  the  amount  so  fix- 
ed as  a  personal  liability  of  the  property 
owner.  It  provides  that  such  improvements 
shall  be  done  under  contract  to  be  let  by  the 
board  of  commissioners  of  the  city,  and  by 
section  15  of  the  act  the  board  of  commission- 
ers are  authorized  to  issue  to  the  contractor 


certificates  for  the  work  when  completed, 
.which  certificates  are  to  become  a  lien  upon, 
the  abutting  property,  and  shall  also  Impose- 
personal  liability  upon  the  owners  of  the 
respective  lots.  Section  15  also  piOTlde» 
that: 

"The  recital  in  such  certificates  that  proceed- 
ings with  reference  to  such  improvements  have 
been  made  in  compliance  with  the  terms  thereof, 
and  that  all  prerequisites  to  the  fixing  of  the  lien 
and  charge  of  personal  liability  evidenced  by 
such  certificates  have  been  performed,  shall  be 
prima  fade  evidence  of  the  facts  so  recited 
and  no  other  proof  thereof  shall  be  required, 
but  in  all  courts  the  said  proceedings  and  pre- 
requisites shall,  without  further  proot  be  pre- 
sumed to  have  been  had  and  performed." 

The  charter  also  provides  that  yarious 
steps  shall  be  taken  by  the  board  of  commis- 
sioners before  the  issuance  of  such  certifi- 
cates as  prerequisites  to  their  Talidity. 

The  recovery  sought  In  the  present  suit 
was  for  the  amount  of  a  certificate  issued 
by  the  board  of  commissioners  of  the  city  for 
paving  work  done  by  the  plaintiff.  In  the 
petition  the  execution  and  delivery  of  the 
certificate  to  the  plaintiff  by  the  city  was 
duly  alleged.  The  petition  sets  out  the  re- 
citals In  the  certificate  to  the  effect  that  all 
prerequisites  as  to  its  validity  had  been  per- 
formed, but  there  are  no  allegations  In  the 
petition  that  such  prerequisites  had  In  fact 
been  performed.  The  prorislons  In  the  char- 
ter that  the  certificates  should  be  accepted  as 
prima  facie  proof  that  all  statutory  pre- 
requisites to  the  fixing  of  the  lien  upon 
the  property  and  the  liability  of  Its  owner 
had  been  complied  with  related  to  proof  only, 
and  could  not  be  glren  the  effect  to  relieve 
the  owner  of  the  certificate  from  proper 
pleadings  to  show  liability  on  the  part  of 
the  owner  of  the  property;  in  other  words, 
that  provision  merely  announced  a  special 
rule  of  evidence,  and  did  not  purport  to  be  a 
rule  of  pleading. 

The  defendants  In  the  trial  court  filed  a 
general  demurrer  to  plaintiff's  petition,  but 
the  demurrer  seems  nerer  to  have  been  call- 
ed to  the  attention  of  the  trial  Judge,  as  the 
record  does  not  show  any  ruling  thereon; 
and  defendant  in  error  insists  tliat  under 
such  circumstances  the  Judgment  can  be  look- 
ed to  in  aid  of  the  pleadings.  Defendant  in 
error  cites  Grant  v.  Whittlesey,  42  Tex.  320, 
and  Schuster  v.  Frendenthal,  74  Tex.  S3,  11 
S.  W.  1051.  In  the  case  first  cited  the  rule 
is  announced  as  follows: 

"A  verdict  cannot  cure  or  supply  the  failnre 
in  a  petition  to  state  a  cause  of  action ;  an  omis- 
sion to  act,  or  rely  on  a  demurrer  to  a  petition 
fatally  defective,  will  not  prevent  a  party  from 
availing  himself  of  such  defect  on  appeal  or 
writ  of  error  to  this  court." 

That  .was  a  suit  upon  a  promlsaory  note, 
and  the  Judgment  of  the  trial  court  in  favor 
of  the  plaintiff  was  reversed  because  of  the 
fact  that  the  petition  did  not  state  a  cause 
of  action,  in  that  it  contained  no  allegation 
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that  the  defendant  had  fidled  and  refosed 
to  pay  the  note. 

In  the  second  case  also  It  .was  held  that  a 
verdict  will  not  cure  the  oinlaslon  of.  a  neces- 
sary snbstantlTe  allegation  in  the  plalntlfTs 
petition. 

[2]  As  the  petition  in  the  present  suit  fail- 
ed to  contain  even  general  allegations  of  a 
compliance  with  the  charter  requirements 
made  necessary  to  fix  the  certificate  as  a 
valid  lien  npon  the  property  and  as  a  personal 
liability  of  its  owner,  and  as  it  Is  a  well- 
settled  rule  that  a  strict  compliance  with 
such  special  statutory  proceedings  is  a  neces- 
sary prerequisite  of  a  recovery  based  there- 
on, we  think  it  clear  that  plaintiff's  petition 
npon  which  the  judgment  was  predicated  was 
wholly  insufficient  to  support  the  judgment 
Moseley  v.  Bradford,  190  S.  W.  824,  and  au- 
thorities there  cited. 

For  the  reasons  noted,  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  as  to  all  parties. 


DAVIS  T.  GULF,  C.  &  S.  F.  ET.  00.  et  aL 

(No.  8676.)  • 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  9,  1917.     Rehearing  Denied 

May  12,  1917.) 

1.  TdABTKR  ASD  Sebvant  «=>92(1)— Mastbb'B 
LiAarLiTT— Mkdicai,  Treatment. 

Defendant  railway,  who  employed  plaintiff, 
deducted  from  his  wages,  and  the  wages  of  all 
other  employ^,  a  certain   per  cent,   as  hospi- 1 
tal  fees,  which  it  turned  over  to  the  hospital  as-  j 
sociation,   a  separate  and  distinct  corporation, ' 
from    which    the   railway   received   no   profits. ; 
The  deductions  thus  made  entitled  the  employes 
to  medical  treatment  in  the  hospital.     On  the 
back  of  each  check  to  plaintiff  tor  wages  was 
an  indorsement,  below  which  he  always  signed, 
to  the  effect  that  deduction  for  hospital  fees  was 
made  with  express  understandibg  that  the  sole 
obligation  of  the  railway  was  to  pay  over  the 
money  to  the  association.    While  in  the  employ 
of   the  railway,  plaintiff's  thumb  was  injured, 
and  he  applied  to  one  of  the  surgeons  employed 
by   the   association   for  treatment,   which    was 
refused.     Held,  that  railway  was  not  liable  for  , 
any  damage  resulting  to  plaintiff.  | 

[£d.  Note.— For  other  cases,  see  Master  and  I 
Servant,  Cent  Dig.  {  143.]  | 

2.  Mastkb  and  Servant  «=>92(1)— Liabiutt 
FOR  Acts  or  Servants— Refusal  to  Give  i 
Medicai.  Tbeatuent.  I 

The  original  contributors  to   the  hospital 
fund  agreed  with  each  other  that  such  fimds  : 
should  be  set  aside  as  a  trust  fund  to  be  used 
for  the  aol«  purpose  of  treating  and  caring  for  | 
such  of  them  as  had  need  of  care.    One  of  the 
by-laws  of  said  association   provided   that  the 
funds   should   l>e   used   solely   in   carrying   out 
the  objects  as  stated  in  the  charter.    Held  that, 
as  the  object  of  the  suit  against  the  hospital  as- 
sociation was  to  subject  the  funds  thus  received 
and  held  in  trust  to  satisfy  plaintiff's  claim  for 
damages   for  failure   to  give   treatment,   there 
could  be  no  recovery,  as  to  use  the  funds  for , 
such  purpose  would  be  in  violation  of  the  agree-  | 
ment  of  the  ccmtrihntors  to  a  charity.  | 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  143.] 


3.  CotjRis  «a»91(l)— IjAW  or  Case— PBBVioTrs 

Decision  or  HioaxB  Cottbt. 
Decisions  of  the  Supreme  Court  are  binding 
on  this  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  if  818,  325.] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Suit  by  Bouston  Davis  against  the  Gulf, 
i  Colorado  &  Santa  F^  Railway  Company  and 
I  another.    From  a  judgment  for  defendants, 
plaintiff  appeals.   ASlrmed. 

J.  B.  Haynes  and  S.  0.  PadeUord,  both  of 
Glebume,  for  appellant  Lee,  Lomax  ft 
Smith,  of  Ft  Worth,  and  Brown  &  Lockett, 
of  debnme,  for  appellees. 

DUNKLIN,  J.  Houston  Davis  Instituted 
this  suit  against  the  Gnlf,  Colorado  &  Santa 
F4  Railway  Company  and  the  Gulf,  Colorado 
&  Santa  Vi  Hospital  Association  to  recover 
damages  for  the  failure  of  defendants  to 
famish  medical  and  surgical  treatment  of 
plaintiff's  thumb,  which  was  injured  while 
he  was  employed  in  the  machine  and  repair 
shops  of  the  railway  company  in  the  town  of 
Cleburne.  From  a  judgment  rendered  In  fa- 
vor of  both  defendants  upon  an  Instructed 
verdict,  the  plalntifl  has  appealed. 

The  evidence  shows  that  tbe  railway  com- 
pany who  employed  the  plaintiff  deducted 
from  his  wages,  and  tbe  wages  of  all  other 
employ^,  a  certain  per  cent  as  hospital  fees, 

!  which  It  turned  oyer  to  tbe  hospital  associa- 
tion, a  corporation  organized  and  operating 

I  under  a  separate  and  distinct  charter  from 

i  that  of  the  railway  company.  ODhe  deduc- 
tions so  made  entitled  the  employes  to  medl- 

'  cal  treatment  in  the  hospital,  which  was 
established  and  maintained  by  the  hospital 
association  in  the  town  of  Cleburne  with 
funds  derived  from  such  deductions  from 
the  wages  of  railway  employes.  The  evi- 
dence further  shows  that,  when  plaintiff  re- 
ceived the  injury  to  his  thumb,  he  went  to 
the  hospital  to  have  the  same  treated,  and 
applied  to  Dr.  Dennis,  one  of  tbe  surgeons 
there  employed,  and,  according  to  allegations 

I  In  his  petition  supported  by  his  testimony, 
Dr.  Dennis  negligently  refused  to  give  him 

I  the  needed  treatment  He  alleged  in  his 
petition  that  both  defendants  were  under  con- 


tract to  render  him  such  treatment  In  con- 
sideration of  the  deductions  made  from  his 
wages.  He  further  alleged  that  for  lack  of 
treatment  the  wound?  in  his  thumb  had  be- 
come Infected  with  blood  poison,  which  re- 
sulted In  a  disease  of  his  heart,  and  for  such 
results  he  sought  to  recover  damages.  But 
there  was  no  allegation  that  either  of  the 
defendants  was  guilty  of  negligence  in  the 
employment  of  Dr.  Dennis,  or  any  other  sur- 
geon or  physician  employed  at  the  hospital. 
The  proof  showed  that  Dr.  Dennis  and  Dr. 
Strickland  were  local  surgeons  at  Cleburne 
for  the  hospital  association.  The  proof  also 
showed   without   controversy   that   both   of 
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tbose  men  were  capable  sargeoos  and  i^ysi- 
dans  and  men  bf  high  standing  In  their  pro- 
fession. The  hospital  had  been  In  operation 
for  aeveral  years,  and  all  faads  derived  from 
the  wages  of  the  railway  company's  employee 
for  medical  treatment  had  been  turned  over 
to  the  officers  of  the  hospital  association, 
and  that  association  had  entire  management 
and  control  of  the  same,  and,  according  to 
the  undisputed  evidence,  was  the  legal  owner 
thereof  and  the  railway  company  received  no 
financial  benefits  or  profits  therefrom.  A 
Btatement  for  the  fiscal  year  ending  June  80, 
1912,  showed  the  sum  of  $10,930.56,  cash  on 
band;  it  also  Showed  the  hospital  buildings 
belonging  to  the  association  of  value  $103,- 
016.20;  equipment  for  hospital  building, 
▼alaed  at  $4,325.71;  real  estate,  valued  at 
$826.25 ;  and  accounts  receivable  In  the  sum 
of  $4,838.01 — ^making  a  grand  total  of  assets 
of  $118,060.78  over  and  above  the  llabilltleB 
ot  the  association.  The  proof  also  showed 
that  the  receipts  of  the  association  from  the 
dednctloDB  made  £rom  the  railway  company's 
employes  usually  ran  in  excess  of  the  ex- 
penses of  the  association.  All  the  funds  dis- 
bursed by  the  hospital  association  were  dis- 
bursed by  its  ctdef  surgeons.  The  charter  of 
the  hospital  association  expresdy  provided 
that  it  should  have  no  capital  stock  and 
that  its  business  should  be  managed  and  coo- 
ducted  by  its  employ&s.  The  charter  also 
stated  that: 

It  was  formed  '^r  the  support  of  a  benevo- 
lent and  dtaritable  undertaking,  in  this:  To 
provide  medical  and  surgical  treatment  and  care 
for  the  employes  of  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company,  who  may  be  injured  or 
disabled  l^  accident  or  sickness  while  in  the  em- 
ploy of  said  company,  and  In  the  line  of  duty,  to 
snch  extent  only,  and  under  such  rules  and  regu- 
lations as  may  be  prescribed  from  time  to  time 
by  the  trustees  and  to  furnish  such  other  and  ad- 
ditional privileges  and  benefits  to  said  employ^ 
aa  may  from  time  to  time  be_  directed  by  the 
board  of  trustees  of  this  association ;  provided 
that  such  additional  benefits  and  advantages  shall 
not  be  inconsistent  with  nor  interfere  with  the 
main  object  of  said  association,  as  hereinbefore 
expressed,  and  to  that  end  pnrcbase,  erect  and 
maintain  suitable  buildings  for  hospitals  or  oth- 
er purposes  at  suitable  points  along  the  line  of 
said  railroad  and  its  branches." 

One  of  the  by-laws  of  said  association 
reads  as  follows: 

"The  funds  of  the  association  shall  be  used 
solely  in  the  carrying  out  of  the  purposes  and 
objects  of  the  association  as  stated  in  its  char- 
ter." 

The  record  does  not  dhow  who  has  authori- 
ty to  elect  a  board  of  trustees  of  the  hospital 
association.  The  only  testimony  concerning 
how  many  constitute  the  board  and  of  whom 
the  board  is  composed  Is  that  of  Dr.  White, 
one  of  the  chief  surgeons  of  the  hospital  as- 
sociation, which  Is  as  follows: 

"The  board  of  directors  is  made  up  of  five 
members,  two  employ£s,  two  company  men,  and 
a  chief  surgeon." 

But  for  the  sake  of  argument  we  shall  as- 
sume (hat  the  entire  board  of  directors  Is 
elected  by  the  defendant  railway  company. 


On  the  back  of  each  dieck  Issued  to  the    | 
plaintiff  in  payment  of  his  wages  was  tlie 
following  printed  Indorsement,  below  which 
he  always  signed  his  name  at  the  time  be 
collected  the  checks: 

"Deduction  of  hospital  fee  is  made  with  the 
express  understanding  that  the  sole  obligation 
imposed  thereby  upon  said  railroad  company  is 
to  pay  over  such  deduction  to  the  G.,  0.  &  S. 
F.  Hospital  Association." 

The  indorsement  was  admitted  in  evidence, 
over  the  objection  of  the  plaintiff  upon  the 
grounds  that  there  was  no  consideration 
therefor ;  that  same  did  not  form  a  valid  con- 
tract between  the  plaintiff  and  the  railway 
company;  and  that  the  railway  comimny 
could  not  by  such  a  contract  rellevq  Itself  I 
from  liability  for  its  own  negligence  In  fall- 
ing to  furnish  treatment  to  plaintiff  In  ac- 
cordance with  Its  contract  so  to  do. 

Error  has  been  assigned,  also,  to  the  ac- 
tion of  the  court  In  instructing  a  verdict  In 
favor  of  the  two  defendants. 

Appellant  contends  that  the  facts  show 
that  the  railway  company  was  under  a  con- 
tract to  treat  him  for  his  injuries,  and  that 
the  hospital  association  was  under  a  like  con- 
tract, and  was'  not  a  charitable  Institution, 
but  was  such  a  corporation  and  engaged  in 
such  business  as  to  render  it  liable  fbr  the 
negligence  of  the  surgeons  In  charge  of  the 
hospital  to  which  plaintiff  applied  for  treat- 
ment 

[1]  We  are  of  the  opinion  that  tbls  case  is 
controlled  by  the  decision  ot  our  Supreme 
Court  In  Texas  Central  R.  Co.  v.  J.  U  Zum- 
walt,  108  Tex.  603, 182  S.  W.  113,  30  L.  R.  A. 
(N.  S.)  1206.  In  that  case  the  evidence  show- 
ed that  like  deductions  were  made  from  the 
wages  of  the  employes  of  the  railroad  com- 
pany and  were  turned  over  to  S.  Webb,  under 
a  contract  on  the  part  of  Webb  to  establish 
and  maintain  a  suitable  hospital  at  his  own 
expense  fbr  the  treatment  of  all  employes  of 
the  railroad  company,  and  to  furnish  all  In- 
struments, devices,  surgeons,  etc.,  necessary 
to  administer  such  treatment  The  proof 
further  showed  that  the  railroad  company 
realized  no  financial  benefit  or  profit  from  the 
funds  so  turned  over  to  Webb,  and  In  that 
case  our  Supreme  Court  used  the  following 
language: 

"The  effect  of  the  evidence  is  that  the  railroad 
company  inaugurated  the  plan  to  accumulate  a 
fund  with  which  to  care  for  such  of  its  employes 
as  misht  be  injured  or  be  sick  during  snch  em- 
ployment and  that  fact  suggests  that  it  may 
have  had  a  purpose  of  its  own;  but  there  is 
nothing  in  the  evidence  to  indicate  what  that 
purpose  was,  and  liability  cannot  be  baaed  upon 
vague  speculation. 

"The  fund  did  not  become  the  property  of 
the  company,  but  it  was  held  by  it  in  trust  tor 
the  contributing  employes.  There  being  no 
method  of  executing  the  trust  specified,  the  com- 
pany was  charged  with  the  duty  of  administer- 
ing it  in  such  manner  as  would  best  accomplish 
the  end  for  which  it  was  accumulated;  that  is, 
to  provide  for  tlxe  care  of  the  sick  and  injared 
employes  who  should  come  within  the  terms  of 
the  trust  From  the  standpoint  of  the  con- 
tribttting  employes,  the  fund  constituted  a  char- 
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itr,  becanae  It  was  imiaed  by  then  to  b«  eatpend' 
ed  for  the  benefit  of  persons  entitled  thereto, 
who  wonld  receive  it  without  cost  to  them.  It 
may  then  with  propriety  be  said  that  the  rail- 
road  company  was  charged  with  diqieniing  a 
charity  fnnd,  and  if  it  made  the  contract  with 
Dr.  Webb  as  a  means  of  executing  the  trust  re- 
posed in  it,  that  is,  to  give  relief  to  the  sick  and 
mjured  employes  coming  within  the  class  entitled 
to  receive  it  withont  cost  to  them,  it  was  en- 
gaged in  diapensinga  charity,  and,  ander  such 
orcnmstances,  Dr,  Webb  would  not  be  the  agent 
of  the  company,  nor  would  he  be  performing  or 
transacting  a  bnaineas  of  the  company;  tiiere- 
fore  it  would  not  be  liable  for  his  D^Ugence  in 
the  discharge  of  his  duty  as  surgeon." 

And  tbe  court  further  held  that,  as  it 
did  not  fti^ie&r  that  the  accumulation  of 
funds  from  the  wa^ee  of  Its  employes  was  for 
the  purpose  of  benefiting  itself,  -the  railway 
company  was  not  liable  for  tha  negligence 
of  one  of  tbe  surgeons  in  the  hospital  estab- 
lished by  Webb  In  the  treatment  of  plaln- 
tUTs  Injured  eye. 

Under  the  undisputed  facts  above  stated, 
we  are  of  the  opinion  that,  aside  from  the 
force  of  the  contract  shown  by  the  Indorse- 
ment upon  the  backs  of  the  pay  (ihecks  re- 
ceived by  the  plaintiff,  the  court  did  not  err 
In  Instructing  a  verdict  in  favor  of  the  rail- 
way company,  as  the  other  undisputed  facts 
recited  above  bring  the  case  clearly  under 
the  rule  announced  in  the  Zumwalt  Case 
and  show  no  liability  on  the  part  of  the  rail- 
way company  for  the  injuries  complained  of 
by  the  plaintiff.  See.  also,  Pearson  v.  Arkan- 
sas Midland  By.,  106  Ark.  442,  153  S.  W.  595; 
McDonald  v.  Mass.  Gen.  Hospital,  120  Mass. 
432,  21  Am.  Rep.  629;  Feoffees  Ileriots  Hos- 
pital T.  Ross  (by  House  of  Lords)  12  Clerk 
&  Finley  Kepts.  506. 

[2]  The  purpose  of  this  suit  agninst  the 
hospital  associaUon  is  to  subject  the  fund  and 
property  accumulated  for  hoeq;>ltal  puriwses 
to  satisfy  plaintiff's  claim  for  damages  for 
taijuries  resulting  from  the  negligence  of  Dr. 
Dennis,  tot  in  no  other  manner  could  such  a 
todgment  be  paid. 

In  Union  Pac.  By.  Co.  v.  Artist,  60  Fed. 
365,  loa  dt  370,  9  C.  C.  A.  14  (23  L.  B.  A. 
681),  tbe  following  was  said: 

"The  true  test  of  a  public  cMrity  is  not  the 
motive  of  the  donor,  but  the  purpose  to  which 
the  money  given  is  to  be  applied.  If  argument, 
authority,  and  illustration  in  support  of  this 
proposition  are  wanted,  they  will  be  found  in 
the  learned  and  exhaustive  opinion  of  Mr.  Jus- 
tice Pazson  in  Insurance  Patrol  v.  Boyd,  120 
Pa.  642,  646,  16  Atl.  553  [1  L.  R.  A.  417,  6 
Am.  St.  Rep.  745]." 

The  case  last  mentioned  In  the  quotation 
fras  dted  with  approval  by  our  Supreme 
Court  In  the  Zumwalt  Case,  and  contains  the 
following: 

"In  Feoffees',  v.  Ross,  12  Clark  tc  F.  506,  a 
person  eligible  for  admission  to  the  hospital 
brought  an  action  for  damages  against  the  trus- 
tees for  the  wrongful  refusal  on  their  part  to 
admit  him.  The  case  was  appealed  to  the  House 
of  Iiords,  when  it  was  unanimously  held  that 
it  could  not  be  maintained, 

"Lord  Cottenbam  said:  'It  Is  obvious  that  it 
would  be  a  direct  violation, -in  all  cases,  of  the 
purpose  of  a  trust,  if  tlida  could  be  done; .  for 


there  is  not  any  person  who  ever  created  a  trust 
that  provided  for  payment  out  of  it  of  damages 
to  be  recovered  from  those  who  had  the  manage- 
ment of  the  fund.  No  such  provision  has  been 
made  here.  There  is  a'tmst,  and  there  are  per- 
sons intended  to  manage  it  for  the  benefit  of 
those  who  are  to  be  the  objects  of  the  charity. 
To  give  damages  out  of  a  trust  fund  would  not 
be  to  apply  it  to  those  objects  which  the  au- 
thor of  the  fund  had  tn  view,  but  would  be  to  di- 
vert it  to  a  completely  different  purpose.' 

"Lord  Brougham  said:  'The  charge  is  that 
the  governors  of  the  hospital  have  illegally  and 
improperly  done  the  act  in  question,  and  there- 
fore, because  the  trustees  have  violated  the  stat- 
ute— therefore,  what?  Not  that  they  shall  them- 
selves pay  the  damages,  but  thst  the  trust  fund 
which  they  administer  shall  be  made  answerable 
for  their  misconduct.  The  finding  on  this  {Mint 
is  wrong,  and  the  decree  of  the  court  below  must 
be  reversed.' 

"Lord  Campbell:  'It  seems  to  have  been 
thought  that,  if  charity  trustees  have  been  guilty 
of  a  breach  of  trust,  the  persons  damnified  there- 
by have  a  right  to  be  indemnified  out  of  tha 
trust  funds.  That  is  contrary  to  all  reason,  jus- 
tice, and  common  sense.  Such  a  perversion  of 
tbe  Intention  of  the  donor  would  lead  to  most 
inconvenient  consequences.  The  trustees  w6uld 
in  that  case  be  indemnified  against  the  oonse- 
quences  of  their  own  misconduct,  and  the  real 
object  of  the  charity  would  be  defeated.  Dam- 
ages are  to  be  paid  from  the  pocket  of  tbe  wrong- 
doer, not  from  a  trust  fund.  A  doctrine  soi 
strange,  aa  the  court  below  has  laid  down  in  the 
present  case,  ought  to  have  been  supported  .by 
the  highest  authority.  There  is  not  any  au- 
thority, not  a  single  shred,  here  to  support  it. 
No  foreign  or  constitutional  writer  can  be  re- 
ferred to  for  such  a  purpose.' 

"I  have  quoted  at  some  length  from  the  (pin- 
ions of  these  great  jurists,  becauso  they  express 
in  vigorous  and  clear  language  the  law  upon  this 
subject.  I  have  not  space  to  discuss  the  long 
line  of  cases  in  Ehiglond  and  this  country  in 
which  the  above  principle  is  sustained. 

"It  is  sufficient  to  refer  to  a  few  of  them  by 
name:  Riddle  v.  Proiprietors,  7  Mass.  169  [5 
Am.  Dec.  35] ;  McDonald  v.  Hospital,  120  Mass. 
432  [21  Am.  Rep.  529];  Sherbonme  v.  Yuba 
Co.,  21  Cal.  113  [81  Am.  Dec.  151] ;  Brown  v. 
Vinalhaven,  65  Me.  402  .[20  Am.  Kep.  709]; 
Mitchel  V.  City  of  Rockland,  52  Me.  118;  City 
of  Richmond  v.  Long,  17  Grat.  [Va.]  375  [94 
Am.  Dec.  461];  Ogg  v.  City  of  Lansing,  SS 
Iowa,  495  p4  Am.  Rep.  499];  Murtaugfa  v.  Oity 
of  St.  Louis,  44  Mo.  479;  Patterson  v.  Reform 
School,  92  Pa.  229;  Maxmilian  v.  Mayor,  62  N. 
Y.  180  [20  Am.  Rep.  468]." 

The  original  contributors  to  the  hospital 
fund  agreed  with  each  other  that  such  fund 
should  be  set  aside  as  a  trust  fund  and 
should  be  used  for  the  sole  purpose  of  treat- 
ing and  caring  for  such  of  them  as  might 
have  need  of  such  care;  and  the  organiza- 
tion of  the  hospital  association  as  an  agency 
for  accomplishing  the  purposes  of  the  agree- 
ment did  not  destroy  such  contractual  re- 
lations of  the  employes  with  each  other.  To 
use  the  fund  for  any  other  purpose  would 
be  a  violation  of  that  agreement,  as  much 
so  as  it  would  be  a  violation  of  a  partnership 
agreement,  to  engage  In  a  commercial  ven- 
ture, to  use  partnership  funds  to  compensate 
one  of  the  partners  for  personal  Injuries  re- 
sulting from  the  negligence  of  an  employ^  of 
the  firm.  By  becoming  a  party  to  tbe  agree- 
ment of  those  who  originated  that  plan  of 
caring,  for  one  another.,  plaintiff  acauired 
Vm  added  advantage  of  the  right  to-  share  In 
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tbe  benefits  ansliig  from  a  large  fund  and 
splendid  accommodations  that  had  already 
lieen  raised  by  contributions  from  others, 
many  of  whom  no  donbt  had  severed  their 
relation  with  the  railway  company,  and 
therefore  were  no  longer  entitled  to  any  bene- 
fits of  such  fund. 

In  Tlew  of  the  contract  between  the  rail- 
way employes  under  which  the  hospital  fund 
was  contributed  that  the  same  should  be 
used  for  no  other  purpose  than  to  care  for 
the  sick  and  injured,  the  present  suit  dlf- 
f'^rs,  favorably  to  the  hospital  association, 
ftom  the  English  case  of  Feoffexss  Herlots 
Hospital  T.  Ross,  referred  to  above,  since 
the  plaintiff  In  that  case  was  an  oitlre 
stranger  to  the  creation  of  the  trust  estate. 
Furthermore,  while  each  employ^  of  the 
railway  company  has  a  direct  pecuniary  In- 
terest In  the  hospital  fund  to  the  extent  of 
the  right  to  be  cared  for  during  Illness,  yet 
It  is  further  true  that  the  benefits  thus  real- 
ized are  not  conferred  upon  the  theory  that 
the  recipients  ha/e  paid  valua  therefor,  but 
as  a  charity  only.  If  only  one  contribution 
of,  say,  50  cents,  has  been  made,  or  the  em- 
ploy6  has  not  worked  long  enough  to  make 
any  contribution  at  all,  nevertheless  he  Is  en- 
titled to  treatment,  and  that,  too,  regardless 
of  the  expense  necessary  thereto.  And  the 
record  suggests  that  a  large  amount  of  the 
funds  and  property  owned  by  the  association 
at  the  time  of  plaintiff's  Injury  had  been 
contributed  by  employes  who  had  ceased  to 
work  for  the  railway  company,  and  therefore 
were  no  longer  entitled  to  treatment. 

The  hospital  association  acted  only  as  a 
trustee  to  administer  the  trust  funds.  It 
owned  no  title  to  any  property  except  the 
legal  title  which  it  held  only  as  trustee  for 
the  benefit  of  others.  It  bad  no  sto<&hold- 
ers  to  realize  profits  from  its  business,  and 
no  one  could  be  benefited  thereby  except 
tbpse  who  were  admitted  for  treatment 
Considered  as  a  separate  and  distinct  cor- 
poration, the  reasoning  advanced  in  the  Zum- 
walt  Case  to  exonerate  the  railway  company 
from  liability  applies  with  equal  force  in  fa- 
vor of  the  hospital  association.  For  those 
reasons  and  other  reasons  suggested  above, 
we  conclude  that  there  was  no  error  in  the 
trial  court's  peremptory  instruction  to  the 
Jury  to  return  a  verdict  in  favor  of  that  de- 
fendant as  well  as  in  favor  of  the  defendant 
railway  company. 

We  think  the  cases  cited  by  appellant  (Tex- 
as &  Pacific  Coal  Co.  v.  Connaughten,  20  Tex. 
Civ.  App.  (J42,  50  S.  W.  173 ;  Texas  &  Pacific 
Coal  Co.  V.  McWain,  67  Tex.  Civ.  App.  512, 
124  S.  W.  202),  in  each  of  which  the  employer 
of  those  contributing  the  hospital  fees  was 
held  liable  for  the  negligence  of  hospital  em- 
ployes, are  distinguishable  from  the  present 
suit  and  from  the  Zumwalt  (3a8e,  in  the  fact 
that  in  those  cases  there  was  evidence  to 
show  either  that  the  hospital  department 
was  in  fact  conducted  by  defendant's  serv- 


ants In  consideration  of  fees  deducted  from 
the  wages  of  employes,  or  el^e  that  It  realized 
a  financial  profit  therefrom,  and  made  de- 
ducticHis  from  the  wages  of  its  employes  for 
medical  and  surgical  treatment  with  a  view 
to  realizing  such  profits. 

Appellant  has  cited  other  cases  also,  such 
as  Phillips  V.  St  L.  &  S.  F.  Ry.  Ob.,  211 
Mo.  419,  111  8.  W.  109,  17  li.  H.  A.  (N.  S.) 
1167,  124  Am.  St  Rep.  786,  14  Ann.  <3as.  742, 
by  tile  Supreme  Court  of  Missouri,  to  sus- 
tain his  contention  of  liability  of  defendant 
railway  company,  and  such  cases  as  Armen- 
dares  v.  Hotel  Dleu,  146  S.  W.  1030,  and  St 
Paul's  Sanitarium  v.  Williamson,  164  S.  W. 
36,  to  support  his  allegations  of  liability  of 
the  hospital  association. 

[8]  As  before  stated,  we  think  the  present 
suit  is  controlled  by  the  decision  of  our  Su- 
preme Court  in  the  Zumwalt  Case,  which  Is 
binding  upon  this  court,  and  which  we  think 
entirely  sound.  Therefore  we  shall  not  at- 
tempt a  discussion  of  those  authorities  to 
determine  whether  or  not  they  may  be  dis- 
tinguished In  the  principles  announced  from 
the  present  suit,  or  the  Zumwalt  Case,  and, 
U  not  so  distinguishable,  to  advance  reasons 
for  questioning  their  soundness,  other  than 
such  reasons  as  are  noted  already. 

Accordingly,  all  of  appellant's  assignments 
of  error  are  overruled,  and  the  Judgment 
of  the  trial  court  is  affirmed. 


CXXIN  V.  MANLET.    (No.  8648.) 

(Oonrt  of  Oivil  Appeals  of  Texas.    Ft  Worth. 

May  21,  1917.     Rehearing  Denied  Hay 

12,  1917.) 

Trial  «s>127  — -  Misconduct  of  Counbb;  — 

RXFBKENCB  TO  PbOTECTION  OF  PABTT  BT  IR- 
STJBANCB. 

Where  question  of  defendant  automobile 
driver's  negligence  and  plaintilfa  contrHvutorr 
negligenco  were  close,  the  conduct  of  plaintiff's 
counsel  in  examining  witnesses  and  during  argu- 
ment to  jury  in  pointedly  intimating  that  an  in- 
surance company  was  defending  the  caae  held 
reversible  error,  though  the  court  charged  that 
such  intimations  Bhould  be  disregarded. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  276.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Mike  Ei.  Smith,  Special  Judge. 

Action  by  H.  O.  Manley  against  Elmo  Coon. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Eearby  &  Cooper,  at  Ft  Worth,  for  appe- 
lant Simpson  &  Estes  and  <%aa.  T.  Row- 
land, all  of  Ft  Worth,  for  ai^ieUeew 

CONNER,  O.  J.  This  is  an  appeal  fnnn  a 
judgment  in  a];H;)ellee's  favor  for  the  sum  of 
$2,600  as  damages  for  personal  injuries  caus- 
ed in  an  automobile  accident  Briefly  stat- 
ed, the  accident  occurred  in  the  middle  of 
the  2S00  block  of  Hemphill  street  in  the  city 
of  Ft.  Worth.  Hemphill  street  runs  north 
and  south.  At  the  place  mentioned,  a  street 
car  company  had  placed  a  swit<di  In  its  street 
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car  line  for  tba  free  passage  of  Its  street  cars. 
Appellee  was  a  conductor  on  one  of  the  street 
cars,  and  on  tbe  occasion  .In  question  bad 
operated  Us  car  going  north  and  driv^i  In 
on  tbe  switch  on  the  east  side  pf  the  street, 
where  he  stopped  his  car  and  awaited  the 
oncoming  of  a  south-<bound  car.  Appellee  left 
his  car,  crossed  the  street,  and  went  directly 
east  to  get  a  drink  of  water  In  an  adjacent 
yard.  The  distance  between  the  car  and  the 
cnrb  of  the  street  at  this  iwint  was  but  some 
12  or  15  feet  After  securing  the  drink,  ap- 
pellee, as  there  Is  eTidence  to  indicate,  hui^ 
liedly  retained  in  the  direction  of  the  car, 
crossed  the  cement  walk  onto  and  across  the 
curbing  into  t£e  street.  As  he  was  taking 
his  second  step,  appellant's  automobile  collid- 
ed with  him  and  knocked  him  down,  and 
he  was  injured.  The  time  that  this  occurred 
was  abont  9:30  o'clock  at  night.  The  evidence 
does  not  disclose  whether  there  were  any 
street  lights,  or  to  what  extent,  if  any,  the 
car  lights  illuminated  the  situation.  It  does 
appear,  however,  that  the  lights  upon  appel- 
lant's aatomoblle  were  burning.  It  further 
appears  that,  as  appellant  approached  the 
street  car,  he  retarded  the  speed  of  his  auto- 
mobile, as  some  of  the  witnesses  testified,  to 
4  or  5  miles  an  hour  by  the  time  it  reached 
the  south  end  of  the  street  car,  and,  as  he 
testified,  to  not  exceed  8  miles  per  hour.  Ap- 
pellant did  not  blow  his  bom,  testifying  that 
he  was  looking  forward  along  the  street  to 
see  if  any  person  appeared  coming  around  the 
front  end  of  the  car.  Appellant  further  testi- 
fied that  he  did  not  see  appellee  until  Just  as 
he  stepped  In  front  of  his  auto,  whereupon  he 
immediately  applied  the  brakes. 

The  evidence  tends  to  show  that,  after  the 
brakes  were  applied,  the  car  did  not  go  more 
than  5  or  6  feet  forward.  The  evidence  fur- 
ther tended  to  show  that  there  were  some 
shade  trees  between  the  sidewalk  and  curb- 
ing over  which  appellee  proceeded  that  cast 
a  shadow.  The  wife  of  the  api)ellant  noticed 
the  appellee  as  he  was  approaching  the  street, 
but  tbongbt  that  be  would  stop  at  the  curb. 
The  evidence  does  not  disclose  whether  she 
called  to  the  attention  of  her  husband,  who 
was  driving  the  car,  the  fact  of  appellee's  ap- 
proach, and  appellee,  himself,  testified  that  he 
did  not  look  to  see  whether  the  car  was  ap- 
proaching. His  language  on  this  point  is  as 
follows: 

"As  I  was  coming  back,  I  never  heard  any 
fass  or  anything  until  just  as  I  stepped  off  the 
curbing,  when  an  automobile  hit  me  and  knock- 
ed me  to  the  middle  of  the  car,  and  threw  me 
on  all  fours,  and  then  I  got  up  and  it  bit  me 
again,  and  imocked  me  from  about  the  middle  to 
tho  front  vestibule  door.  *  *  *  I  had  just 
stepped  off  into  the  street  and  was  starting  to 
make  the  second  step — I  never  measured  the 
distance  I  stepped,  but  I  suppose  it  is  2  or  2^ 
feet.  After  I  stepped  off  the  curbing,  my  feet 
were  on  the  ground,  and  I  was  talking  a  second 
step,  and  my  wdght  was  on  my  right  leg. 
*  *  *  I  cannot  swear  whether  that  automo- 
Ule  had  any  lights  on  it  to  save  my  life.  I  did 
not  \odk  to  see,  because  I  did  not  see  any  car 
coming,  and  it  bit  me  so  quick  I  never  had  time 


to  look.  •  •  •  I  never  looked  to  see  if  any 
automobile  was  coming,  and  I  stepped  off  the 
sidewalk  without  looking,  and  after  I  took  my 
second  step  the  car  bit  me.  I  had  no  time  to 
look." 

Appellant  insists  under  several  of  his 
assignments  that  the  evidence  shows  as  a 
matter  of  law  that  appellee  was  guilty  of 
contributory  negligence,  and  that  hence  the 
court  should  have  given  a  peremptory  in- 
Btmctlon  to  the  jury.  We  do  not,  however, 
deem  It  advisable  at  this  time,  at  least,  to 
pass  upon  this  question.  Inasmuch  as  we  have 
concluded  that  the  proceedings  upon  the  trial 
to  be  hereinafter  noted  may  have  had  effect 
to  appellant's  prejudice  in  the  deliberations 
of  the  Jury  on  the  issue  of  appellee's  contribu- 
tory negligence,  as  well  also  as  upon  the 
issue  of  a];^)ellant's  negligence,  which  was 
submitted  by  the  court  to  the  jury.  The  pro- 
ceedings referred  to  may  be  described  sub- 
stantially, though  briefly,  as  follows: 

While  appellee,  Manley,  was  testifj-ing  as 
a  witness  in  his  own  behalf,  he  was  interrogat- 
ed upon  cross-examination  by  counsel  for  ap- 
pellant (Mr.  Cooper)  In  an  effort  to  show  that 
appellee  had  refused  to  answer  certain  ques- 
tions propounded  to  him  in  an  ex  part^  effort . 
to  secure  his  deposition  before  the  trial. 
Upon  re-examination  his  own  counsel  asked 
the  following  question: 

"Did  he  (the  attorney  for  appellant  seeking 
the  dei>08ition)  tell  you  he  was  the  lawyer  for 
Mr.  Coon?  A.  No,  sir;  that  be  was  tho  lawyer 
for  the  insurance  company." 

To  this  answer  the  appellant  by  his  counsel 
objected.  To  this  appellee  answered,  "He 
represents  the  Insurance  company  Mr.  Coon 
was  insured  in."  Appellant  by  his  counsel 
requested  that  this  be  excluded  from  the  Jury, 
to  which  appellee  replied,  "That  is  what  he 
said."  The  court  ruled  that  the  question  was 
not  one  for  the  jury  and  instructed  the  jury 
not  to  consider  the  statement  that  the  notary 
taking  the  deposition  or  swearing  him  said 
he  was  the  attorney  for  the  insurance  com- 
pany. 

Again,  when  Dr.  Alden  Coffey  for  the  plaln- 
tUC  was  on  the  witness  stand,  In  the  presence 
and  hearing  of  the  jury,  It  was  developed,  in 
effect,  that  Mr.  Cooper  represented  the  insur- 
ance company.  The  court  again  excluded  this 
reference.  It  further  appears  that  while  the 
defendant  Mmo  Coon  was  testifying  as  a  wit- 
ness In  his  own  behalf,  and  after  be  bad 
stated  that  he  had  paid  the  bUl  of  the  physi- 
cian who  attended  appellee,  appellee's  counsel 
asked  the  following  question:  "Have  you  ever 
been  reimbursed  for  that?  A.  Not  yet."  At 
this  point  defendant  urged  an  exception  to 
that  line  of  questions.  The  court  remarked,  - 
"All  right"  Counsel  for  appellee  then  fur- 
ther asked: 

"Have  you  ever  been  reimbursed  for  it?  A. 
Not  yet.  Q.  Are  you  expecting  to  be?  A.  Tea. 
Q.  By  whom?" 

Counsel  for  appellee  again  objected  and  re- 
quested the  court  to  give  exception.    After 
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some  remarks  of  the  court  concluding  with 
tbe  statement  that  he  did  not  think  it  was  ad- 
missible to  show  that  some  third  person  waa 
expected  to  pay  the  bill,  counsel  for  appellee 
stated,  "We  withdraw  the  question."  Later, 
while  counsel  for  appellee  was  making  his 
-dosing  argiument  to  the  jury,  and  while  re- 
ferring to  the  effort  that  had  been  made  to 
take  the  appellee's  deposition,  he  used  the 
following  language,  as  shown  by  appellant's 
bill  of  exception: 

"  That  is  the  way  daim  agents  and  attorneys 
for  corporations  do;  they  get  a  man  in  their  of- 
fices and  take  an  underhand  advantage  of  them, 
and  that  is  what  they  were  trying  to  do  with 
Manley.'  And  to  which  language  defendant  at 
the  time  duly  excepted.  And  thereupon  Mr. 
Bstos  stated  as  follows:  'What  I  am  trying  to 
illustrate  is  that  lawyers  and  claim  agents  take 
advantage  of  ignorant  clients  to  get  at  their 
side  of  the  case,  sometimes,  and  I  do  not  allege 
there  is  any  corporation  in  this  case.'  And 
thereupon  the  court  made  the  following  ruling: 
'Gentlemen  of  the  jury,  there  is  no  evidence  in 
any  way  there  was  any  claim  agents  for  cor- 
porations connected  with  plaintiff  in  taking  bis 
deposition  and  has  no  bearing  on  the  case,  and 
you  will  not  consider  any  statement  that  coun- 
sel has  made  on  that  question.' " 

As  the  proceedings  referred  to  have  Im- 
pressed tas,  they  were  objectionable  and  preju- 
dicial. They  were  duly  excepted  to  at  the 
time  and  have  been  presented  for  our  consid- 
eration by  proper  assignments  of  error.  In 
view  of  the  closeness  of  the  evidence  upon  the 
Issues  of  appellant's  negligence  In  the  first  in- 
stance, and  of  appellee's  contributory  negli- 
gence In  the  next,  the  voluntary  statements  of 
the  plaintiff  and  of  the  witness  Coffey,  as 
well  as  of  tbe  questions  asked  of  the  defend- 
ant Coon,  and  the  argument  of  the  counsel, 
were  all  calculated  to,  and  very  probably  did, 
lead  the  )ury  to  believe  that  the  defendant 
Coon  in  fact  had  insurance  or  Indemnity 
agreement  of  some  kind  with  some  bonding  or 
insurance  company  guaranteeing  him  against 
loss  because  of  the  accident  sued  upon,  and 
that  in  truth  and  in  fact  sndx  judgment  as 
might  be  rendered  In  this  case  would  have  to 
be  paid  by  the  bonding  or  Insurance  company. 
That  appellee's  counsel  desired  to  convey  this 
Impression  seems  evld^it  from  the  questions 
asked  and  his  argument,  and  that  appellee, 
himself,  was  prompt  in  aid  was  evident  from 
his  answers.  It  is  true  tbe  court  seems  to 
have  promptly  acted  in  the  endeavor  to  have 
excluded  from  the  jury  the  harmful  and  Ir- 
relevant matter  referred  to ;  but  the  refer- 
ences to  the  subject  were  so  frequent  and 
pointed,  even  after  repeated  rulings  of  the 
court,  that  we  do  not  think  appellee  can  now 
complain  because  of  the  conclusion,  which  as 
it  seems  to  us  Is  quite  natural,  that  the  vice 
and  harmful  effect  of  the  matter  objected  to 
were  not  destroyed  by  the  court's  rulings,  but, 
on  the  contrary,  remained  and  found  substan- 
tial lodgment  in  the  minds  of  tbe  jury,  and 
that  hence  reversible  error  is  presented  not- 
wltlmtandlng  the  court's  efforts  to  correct. 


Klrby  liiimber  Co.  ▼.  ToangUood,  192  a  W. 
1106,  and  authorities  therein  dted. 

Other  assignments  need  not  be  noticed;  but 
for  the  errors  discussed  we  think  the  Judg- 
ment should  be  reversed,  «ind  the  cause  re- 
manded. 


INGRAM  v.  TEXAS  CHRISTIAN  TJNIVER- 
SITT.    (No,  8B78.)* 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

April  10,  1917.     On  Motion  for  Rehearing, 

May  21,  1917.) 

1.  ConroRATioNS  <s=>484(3)  —  Ultra  Vires 
Contracts— GuABANTT  or  StifiETTsnip. 

It  is  ultra  vires  of  a  corporation,  not  given 
express  authority,  to  enter  into  contracts  of 
guaranty  or  suretyship  not  in  furtherance  of 
Its  business. 

[Ed.  Note,— For  other  cases,  see  Corporations, 
Cent.  Dig.  |   1815.] 

2.  COIXEQES  AND  UWIVERSITIES  «=3&— CORPO- 
RATE Powers  ^nd  LiAsiLrriEs — Cowtslacts 
—Suretyship— "University.  ' ' 

A  university  whose  charter  provides  for  the 
establishment  of  an  institution  of  tmiversity 
rank  for  the  purpose  of  education  in  all  branch- 
es of  learning,  and  that  there  is  included  in  its 
purpose  the  acquisition,  establishment,  and 
maintenance  of  auxihary  and  correlated  schools, 
etc.,  has  power  to  make  a  contract  for  the 
rent  of  a  building  in  which  a  school  of  medicine, 
an  auxiliary  school  correlated  with  the  Univer- 
sity, might  ostabUsh  a  hospital,  as  the  term 
"university"  implies  an  institution  of  many 
departments,  and  tbe  building  up  of  one  depart- 
ment wonld  necessarily  promote  the  interests 
of  the  University  as  a  whole 

[E<d.  Note.— EV)r  other  casos,  see  (Jdleges  and 
Universities,  Cent.  Dig.  {{  5,  6. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  University.] 

3.  CotUBOKS  AND  Universities  9=3G(5) — Pow- 
ers OF  Executive  OoiunTTEE— Contracts. 

Where  the  executive  committee  of  the  Uni- 
versity, composed  of  some  of  the  members  of 
the  board  of  trustees,  authorized  the  business 
manager  of  the  University  and  the  auxiliary 
school  to  execute  the  lease,  and  he  and  the  secre- 
tary of  the  board  of  directors  signed  it,  the  lease 
was  valid,  where  not  questioned  by  the  board 
of  directors  as  a  whole. 

[Bd.  Note. — For  other  cases,  see  Colleges  and 
Universities,  Cent.  Dig.  |  15.] 

On  Motion  for  Rehearing. 

4.  Landlord  and  Tenant  «=»232— Failure 
TO  Pay  Rent— Attorney's  Fee. 

The  landlord  was  entitled  to  have  the  at- 
torney's fees  specified  in  tbe  lease  included  in 
his  judgment  for  rent,  where  the  reasonableness 
thereof  was  not  questioned. 

[E<d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  S§  935-939.] 

Appeal  from  District  Ck>urt,  Tarrant  Coun- 
ty; R.  B.  Young,  Judge. 

Suit  by  J.  C.  Ingram  against  the  Texas 
Christian  University.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  ren- 
dered. 

.Samuels  &  Brown,  of  Ft.  Worth,  for  appel- 
lant McCart,  Curtis  &  McCart,  of  Ft  Worth, 
for  appellee. 
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BUCK,  J.  Snit  was  instltnted  by  appel- 
lant to  recover  from  appellee  for  rents  on  a 
buUding  situated  In  the  city  of  Ft.  Worth, 
Tex.  The  rents  claimed  were  from  August 
29,  1914,  to  date  of  suit,  to  wit,  March  1, 
1916,  at  $150  per  month.  The  defendant  de- 
nied liability  because,  as  alleged,  the  de- 
fendant did  not.  through  its  directors  and 
proper  officers,  authorize  the  rental  contract 
npon  which  plaintiff  based  his  suit,  said 
pleading  being  In  the  nature  of  a  plea  of 
noQ  est  factum,  and  pleaded,  further,  If  It 
did  so  attempt  to  execute  the  contract,  such 
act  was  ultra  vires.  The  cause  was  tried 
before  the  court  without  the  Intervention  of 
a  jury,  and  Judgment  rendered  for  defendant, 
and  plaintiff  has  appealed. 

The  court  lias  filed  bis  findings  of  fftct  and 
conclusions  of  law,  which  findings  we  will 
hereinafter  set  out,  and,  for  the  sake  of 
brevity,  will  in  certain  Instances  only  give 
the  substance  of  the  findings.  Neither  party 
assails  the  findings  of  fact,  appellant's  ten 
spedflcatlons  of  error  being  directed  to  al- 
leged errors  of  law. 

The  court  found: 

(1)  That  on  'May  26,  1896.  a  corporation  was 
organized  under  tbe  name  of  "the  Medical  De- 
partment of  the  Ft.  Worth  University,"  with 
Its  principal  office  and  place  of  business  at  Ft. 
Worth,  Tarrant  county,  and  the  recited  purpose 
of  the  corporation  was  "the  eatahllshment  and 
support  of  a  school  qf  instrnction  In  general 
medicine,  surgery,  pharmacy,  dentistry,  and  al- 
lied branches  of  learning." 

(2)  "I  find  that  the  Medical  Department  of 
the  Ft  Worth  University,  in  connection  with 
and  as  a  part  of  said  school,  conducted  a  hos- 
pital, in  WDich  it  treated,  among  others,  charity 
patients,  and  gave  clinical  instructions  to  its 
students.  That  some  suits  were  brouf^ht  by 
some  of  the  charity  patients,  and  to  avoid  fur- 
ther suits,  some  of  the  stockholders  of  tbe  Medi- 
cal School,  on  October  25.  1907,  organized  a 
new  corporation  with  the  following  name  and 
for  the  following  purposes,  as  shown  by  its  char- 


ter, to  wit:  JCi)  The  name  of  the  corporation  is 
the  College  Hospital  Association.  (25  The  pur- 
pose for  which  it  is  formed  is  for  the  erection 


and  maintenance  of  a  sanitarium.' " 

(3)  "I  find  that  the  corporation,  the  CJoUege 
Hospital  Association,  conducted  its  hospital  in 
the  same  bnilding  with  the  Medical  School,  and 
that  the  Medical  School  students  were  given 
clinical  instructions  in  this  hospital," 

(4)  "I  find  that  on  or  about  the  8th  day  of 
June,  1910,  the  Texas  Christian  University 
amended  its  charter  and  located  at  the  city  of 
Ft.  Worth,  which  corporation  was  organized 
for  the  following  purposes  and  with  the  follow- 
ing powers,  as  shown  by  articles  1,  2,  and  3  of 
its  charter: 

"  'Article  L  The  name  of  this  corporation 
shall  be  Texas  Christian  University. 

'"Article  2.  The  (lurpose  for  which  this  cor- 
poration is  formed  is  the  support  of  an  educa- 
tional undertaking  to  wit,  the  establishment  and 
maintenance  of  an  institution  of  learning  of 
University  rank,  for  the  education  and  training 
of  students  in  the  arts,  sciences,  and  languages, 
and  in  all  branches  of  learning,  under  Christian 
influences,  so  that  such  education  shall  include 
due  regard  to  moral  and  religious  development 
and  competent  instrnction  in  the  Holy  Scrip- 
tures. There  is  also  included  in  its  purposes 
the  acquisition,  establishment,  and  maintenance 
of  auxiliary  and  correlated  schools  and  school 
property  at  such  points  in  the  state  of  Texas 
as  may  be  found  advisable,  to  be  under  tbe  same 
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general  management  and  conducted  with  the 
same  aims. 

"'Articles.  The  place  or  places  whers  the 
business  of  this  corporation  is  to  be  transact- 
ed shall  be  at  the  city  of  Ft  Worth,  in  Tarrant 
county,  Tei.,  where  its  University  is  now  locat-! 
ed,  but  not  necessarily  within  the  corporate  lim- 
its of  said  city.  But  such  business  affairs  of 
its  auxiliary  and  correlated  schools  as  may  by 
the  corporation  be  committed  to  local  boards, 
governing  bodies,  or  faculties  may  be  transact- 
ed at  the  places  where  sach  auxiliary  schools 
may  be  established.'" 

(5)  That  on  August  12,  1911,  the  Medical 
Department  of  the  Ft.  Worth  University  chang- 
ed Its  name  to  the  "Ft.  Worth  School  of  Medi- 
cine— Medical  Department  of  the  Texas  Chris- 
tian University." 

(8)  That  the  Ft.  Worth  School  of  Medicine- 
Medical  Department  of  the  Texas  Christian 
University,  by  the  amendment  of  its  charter  and 
its  connection  with  the  Texas  Christian  Univer- 
sity, became  a  correlated  and  auxiliary  school 
with  the  Texas  Christian  University,  and  has 
since  occupied  that  attitude  towards  the  Uni- 
versity. But  the  said  Medical  School  has  a 
separate  board  of  directors.  That  no  part  of  the 
income  of  the  Medical  School  was  received  by 
the  University,  and  the  University  did  not  de- 
fray any  of  the  expenses  of  said  Medical  De- 
partment. 

(7)  That  prior  to  October  28,  1913,  and  subse- 
quent thereto,  the  University  advertised  in  its 
catalogues  and  other  advertisements,  seeking  to 
induce  students  to  attend  tbe  University,  that  one 
of  its  departments  was  a  medical  school.  That 
the  Medical  School  meant  by  this  advertisement 
was  the  Ft  Worth  School  of  Medicine— Medi-' 
cal  Department  of  the  Texas  Christian  Uni- 
versity, and  that  subsequent  to  the  change  of 
name  of  tbe  Medical  School  the  president  of  the 
University  signed  the  diplomas  of  tbe  graduates 
of  the  Medical  School. 

(8)  That  in  October,  1913;  and  until  the  fol- 
lowmg  summer,  J.  A.  Dacns  was  the  business 
manager  of  the  University  and  of  the  Medical 
Department  thereof,  but  his  salary  was  paid  en- 
tirely by  the  University.  TTiat  ^11  of  the  stu- 
dents of  the  Medical  School  were  accorded  the 
privilege  by  all  of  the  hospitals  of  the  city  to 
visit  the  charity  patients  for  the  purpose  of  ob- 
serving their  treatment,  etc. 

(9)  Just  prior  to  October  22,  1913,  Drs.  Chase 
and  Saunders,  who  were  directors  and  members 
of  the  faculty  of  the  Medical  School,  Dr.  Saun- 
ders also  being  one  of  the  directors  of  the  Hos- 
pital Association,  approached  appellant  with  the 
view  of  renting  from  him  the  second  floor  of  a 
two-story  building  on  East.  Weatherford  street 
between  Commerce  and  Calhoun  streets  in  Ft. 
Worth,  Tex.,  in  order  that  the  Hospital  Asso- 
ciation then  operating  under  the  name  of  the 
"College  Hospital  Association"  could  conduct 
a  hospital  in  this  building,  and  that  tbe  stu- 
dents of  the  Medical  School  could  obtain  the 
clinical  instructions  therein,  sold  Drs.  Chase 
and  Saunders  representing  to  tbe  appellant  that 
the  renting  of  the  building  was  for  the  benefit  of 
the  Ft  Worth  School  of  Medicine— Medical  De- 
partment of  the  Texas  Christian  University. 
Appellant  declined  to  rent  to  the  Medical  School 
or  to  the  Hospital  Association,  stating  that  he 
did  not  know  the  financial  standing  of  the  "Doc- 
tor's Association,"  but  that  be  would  rent  to 
the  Texas  Christian  University,  and  that  said 
University  could  rent  or  sublease  to  the  Hospi- 
tal Association. 

(10)  That  Dr.  Bacon  Saunders  and  others  ap- 
peared before  the  trustees  of  the  University, 
and  requested  said  body  to  authorize  and  in- 
struct J.  A.  Dacus,  its  business  manager,  to 
lease  the  building  from  Mr.  Ingram  and  obtain 
permission  for  tne  University  to  sublease  the 
building  to  the  Hospital  Association,  in  order 
that  the  students  in  the  Medical  School  might 
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obtain  tbe  clinical  instructions,  and  said  board 
declined  to  do  so ;  but  the  executive  committee, 
being  a  committee  composed  of  six  of  the  trus- 
tees, afterwards  did  so. 

(11)  That  on  October  23,  1913,  the  "College 
Hospital  Association,"  by  amendment  of  its 
charter,  changed  its  name  to  that  of  "the  Uni- 
versity Ilospital  Association." 

(12)  On  October  25,  1913,  Mr.  Dacus,  the 
business  manager  of  the  University,  and  E.  M. 
Waites,  secretary,  in  pursuance  of  instructions 
given  by  the  executive  committee  of  said  Uni- 
versity, executed  the  lease  contract  forming  the 
basis  of  this  suit,  and  appellant,  through  his 
agent,  indorsed  on  said  contract  permission  for 
the  University  to  sublease  the  premises.  The 
recited  proposed  use  of  said  premises  was  for 
hospital  purposes.  It  was  provided  that  the 
lessees,  at  their  own  expense,  were  granted  the 
privilege  to  make  certain  alterations  as  to  parti- 
tions, rooms,  and  plumbing,  bnt  were  required 
to  replace  said  premises  in  their  original  condi- 
tion if  demanded  by  lessor,  at  the  expiration  of 
the  rental  period.  The  contract  provided  for  a 
lease  of  three  years  from  October  29,  1913, 
"the  said  lessees  yielding  and  paying  therefor 
the  sum  of  $5,400  in  equal  monthly  installments, 
to  wit,  the  snm  of  $150  on  the  29th  day  of  Oc- 
tober, 1913,  and  the  same  amount  on  the  29th 
day  of  each  and  every  month  thereafter  until 
the  whole  sum  of  $5,400  shall  have  been  fully 
paid."  In  other  respects  the  contract  was  in 
the  usual  form  and  contained  the  customary  pro- 
visions. It  was  signed:  "J.  G.  Ingram,  by  I. 
Garb.  Attest:  E.  M.  Waites,  Seo'y,  Texas 
Christian  University.  Texas  Christian  Univer- 
sity, by  J.  A.  Dacus,  Business  Mgr.  [T.  G.  U. 
Seal.]" 

(13)  That  the  University  Hospital  Association 
immediately  took  charge  of  the  building  and  oc- 
cupied it  about  ten  i^onths.  That  during  its  oc- 
cupancy the  students  of  the  Mqdical  School 
were  given  in  that  building,  in  connection  with 
the  patients  therein,  the  clinical  instructions 
necessary  to  be  given  in  a  hospitaL  That  said 
Hospital  Association  had  no  lease  with  appel- 
lant, the  above  being  the  only  lease  contract' be- 
tween any  of  the  parties  aforesaid. 

(14)  That  the  Hospital  Association  paid  to 
appellant's  agent  the  rent  on  said  building  up  to 
August  29,  1914,  at  which  time  it  vacated  the 
building  and  all  the  furniture  and  fixtures  were 
turned  over  to  the  University  in  payment  of  a 
debt  said  Hospital  Association  owed  to  said 
University,  and  that  said  Texas  Christian  Uni- 
versity never  at  any  time  paid  any  part  of  the 
rents  of  said  building. 

(15)  That  the  Texas  Christian  University  had 
no  control  over  the  University  Hospital  Asso- 
ciation, and  did  not  receive  any  part  of  the  rev- 
enues of  said  University  Hospital  Association. 
That  a  hospital  is  indispensable  to  the  success- 
ful operation  of  a  medical  school,  and  that 
medical  students  must  necessarily  receive  a  i>art 
of  their  instruction  in  a  hospital. 

(16)  That  no  part  of  the  rent  due  and  accru- 
ing since  August  29,  1914,  has  been  paid,  and 
that  this  suit  was  instituted  in  an  effort  to  col- 
lect said  rent. 

The  court's  conclusion  of  law  was: 
"That  the  execution  of  said  lease  bjr  Texas 
Christian  University  was  an  effort  on  its  part 
to  lend  its  credit  to  and  guarantee  the  debts 
of  the  University  Hospital  Association,  which 
was  ultra  vires  said  Texas  Christian  University, 
and  created  no  legal  obligation  on  its  part  to 
comply  with  the  terms  of  said  lease,  and  to  pay 
the  rent  as  therein  provided ;  hence  I  render 
judgment  in  favor  of  defendant" 

It  Is  contended  by  appellee,  and  was  so 
urged  in  the  court  below,  that  this  contract  Is 
In  fact  one  of  suretyship;  that  appellant 
knew  the  purposes  for  which  his  building 


was  desired,  to  wit,  for  the  use  of  the  Uni- 
versity Hospital  Association;  that  in  de- 
manding of  Dra.  Saunders  and  Chase  tbat 
the  rental  contract  should  be  made  with  the 
Texas  Christian  University,  he  was  In  effect 
demanding  that  the  University  should  bec<Mne 
surety  for  and  lend  Its  credit  to  the  Hospital 
Association.  This  ylew  of  the  facts  is  the 
one  most  favorable  to  appellee's  contention 
and  to  the  Judgment  below.  Therefore  we 
will  briefly  discuss  the  question  of  whether 
or  not  the  act  of  the  University  was  ultra 
vires,  upon  the  theory  of  suretyship. 

[1]  It  is  well  estaUished  by  the  authorities 
that  it  Is  ultra  vires  of  a  corporation  to 
enter  into  contracts  of  guaranty  or  surety- 
ship not  in  furtherance  of  Its  business,  un- 
less given  express  authority  to  do  so.  As 
said  in  7  B.  C.  Li  pp.  603,  604: 

"The  fact  that  the  corporation  may  reap  some 
indirect  benefit  from  becoming  a  surety  or  guar- 
antor for  another  does  not  confer  upon  it  im- 
plied power  to  do  bo  ;  and  two  corporatious, 
though  each  may  incidentally  be  benefited,  have 
no  implied  power  to  borrow  a  sum  of  money  to 
be  divided  between  them,  and  each  become  the 
surety  for  the  other  for  the  amount  of  money 
received  by  such  other.  •  *  •  It  is  not,  how- 
ever, ultra  vires  for  a  corporation  to  enter  into 
contracts  of  guaranty  or  suretyship  where  it 
does  so  in  the  legitimate  furtherance  of  its  pur- 
poses and  business.  *  *  •  A  corporation  may 
guarantee  the  payment  of  a  debt  which  it  may 
directly  contract  to  pay ;  thus  a  railroad  corpo- 
ration as  lessee  of  another  railway  has  been 
held  to  have  implied  power,  as  part  of  the  ren- 
tal, to  guarantee  the  payment  of  the  bonds  of 
the  lessor  company." 

Article  1164,  Vernon's  Sayles'  Texas  Civil 
Statutes,  Is  but  declarative  of  the  general 
rule  as  laid  down  by  the  above-quoted  text. 
It  provides: 

"No  corporation,  domestic  or  foreign,  doing 
business  in  this  state,  shall  employ  or  use  its 
stock,  means,  assets,  or  other  property,  direct- 
ly or  indirectly,  for  any  other  purpose  what- 
ever than  to  accomplish  the  legitimate  objects  of 
its  creation  or  those  permitted  by  law." 

The  amendment  to  this  article  by  the 
Thirty-Fourth  I^egifelature  (Acts  34th  Leg.  c. 
102)  does  not  change  it  in  so  far  as  Its  ap- 
plication to  the  facts  presented  in  this  record, 
and,  further,  the  amendment  was  made  subse- 
quent to  the  date  of  the  contract  sued  on. 

[2]  As  will  be  noted,  the  purpose  for  which 
the  appellee  corporation  was  created,  as 
shown  lb?  article  11  of  its  charter,  was: 

"The  support  of  an  educational  undertaking, 
to  wit,  ttie  establishment  and  maintenance  of  an 
institution  of  learning  of  University  rank,  for 
the  education  and  training  of  students  in  the 
arts,  sciences  and  languages,  and  in  all  branches 
of  learning." 

Further: 

"There  is  also  included  in  its  purpoaea  the  ac- 
quisition, establishment  and  maintenance  of  aux- 
iliary and  correlated  schools  and  school  propel^ 
ty  at  such  points  in  the  state  of  Texas  as  may 
be  found  advisable,  to  be  under  the  same  gener- 
al management  and  conducted  with  the  same 
aims.  *  *  •  But  such  business  affairs  of  its 
auxiliary  and  correlated  schools  as  may  by  tbe 
corporation  be  committed  to  local  boards,  pxt-  i 
eming  bodies  or  faculties  may  be  transacted  at 
the  places  where  such  auxiliary  achools  may  lie  ! 
established."  ^  I 
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The  trial  c©nrt  found:  That  the  Ft.  Worth 
School  of  Medicine — Medical  Department  of 
the  Texas  Ghriatlan  University  by  the  amend- 
ment of  its  charter  and  its  connection  with 
the  Texas  Christian  University,  became  a  cor- 
related and  auxiliary  school  of  the  Texas 
Christian  University,  and  occupied  such  at- 
titude at  the  date  of  this  contract.  That  the 
University,  prior  and  subsequent  to~the  date 
of  this  contract,  advertised  In  its  catalogues 
and  other  advertisements,  seeking  to  Induce 
students  to  attetid  the  University,  that  one 
of  its  departments  was  a  Medical  School,  and 
that  It  meant  by  said  Medical  School  the  I<^ 
Worth  School  of  Medicine — Medical  Depart- 
ment of  the  Texas  Christian  University,  and 
that  the  president  of  the  University,  subse- 
quent to  the  change  of  name  (tf  the  Medical 
School,  signed  the  diplcMnas  of  the  graduates 
of  this  school.  That  on  oc  about  the  date 
of  fbe  lease  contract  mentioned,  J.  A.  Dacns 
was  the  business  manager  of  both  the  Uni- 
versity and  the  Medical  School;  his  salary 
being  i>aid  entirely  by  the  University.  The 
fiudlngs  of  the  court  in  respect  mentioned  In 
this  paragraph  are  not  assailed  by  the  ap- 
pellee under  any  cross-assignments,  nor  In 
tact  haa  appellee  preserved  and  presented 
any  cross-assignments,  unless  its  so<»lled 
"first  Independent  proposition,"  which  will  be 
hereinafter  noted,  might  be  so  termed.  Hence 
we  are  authorized  to  find  that  the  Medical 
Schocd  was  a  corrdated  and  auxiliary  school 
or  department  of  the  University,  and  was 
such  a  department  as  was  contemplated  In 
its  announced  purposes  of  incorporatlcn. 
That  tbe  University  Hospital  Association  was 
organised  for  the  purpose  of  fomlshing  to 
the  Medical  Department  of  the  University, 
clinical  and  hospital  advantages  to-  the  stu- 
dents, and  that  in  the  tatter's  conduct  and 
support  tbe  Medical  School  and  the  Universi- 
ty as  a  whole  was  directly  benefited,  and  that 
the  establishment,  maintenance,  and  support 
of  such  Hospital  Association  was  within  the 
general  purview  of  the  recited  charter  pur- 
poses of  the  University,  and  was  within  the 
Intimate  objects  of  its  creation.  In  the 
case  of  Munoz  et  al.  r.  Brassel  et  al.,  106  S. 
W.  417  (writ  denied),  the  Court  of  Civil  Ap- 
peals for  the  IV>urth  District  held  that  a 
corporation  whose  charter  provided  that  Its 
principal  business  was  the  buying  and  sell- 
ing of  Uquors,  etc.,  at  wholesale  and  retail, 
had  implied  ^ower  to  sign  a  saloon  keeper's 
bond  as  surety,  though  no  express  or  implied 
contract  existed  between  them  that  he  would 
purchase  Uquors  of  the  corporation,  since 
becoming  a  surety  for  a  possible  customer  is 
a  proper  and  usual  means  of  promoting  its 
business.  In  the  case  of  Live  Stock  Co.  v. 
West  Texas  B.  &  T.  Co.,  Ill  S.  W,  417  (writ 
denied),  it  Is  said: 

"Ordinarily,  a  contract  of  suretyship  is  for- 
eign to  the  object  for  which  corporations  are 
created;  but  there  are  exceptions  to  this  rule, 
one  of  which  is  that,  thouKh  not  expressly  au- 
thorized, the  corporation  may  become  a  surety 
when  it  is  necessary  to  enable  it  to  accomplish 


the  object  for  which  it  was  created,  or  whenever 
the  particular  transaction  is  reasonably  neces- 
sary or  proper  in  the  conduct  of  its  busineas." 

In  the  case  of  Horst  v.  Lewis  et  al.,  71 
Neb.  365,  98  N.  W.  1046,  103  N.  W.  460,  the 
Supreme  Court  of  Nebraska  held  that  a 
brewing  corporation  may  become  liable  ts 
surety  upon  a  Uquor  license  bond  executed 
by  it  to  Induce  the  licensee  to  lease  a  build- 
ing from  it  and  deal  exclusively  in  its  prod- 
ucts. In  Wlnterfleld  ▼.  Brewing  Co.,  06  Wis. 
289,  71  N.  W.  101,  the  Supreme  Court  of 
Wisconsin  held  that  it  was  not  ultra  vires 
for  a  corporation  organized  to  make  and  sell 
beer  to  guarantee  the  rent  of  a  customo', 
saying: 

"The  purpose  of  tho  defendant's  organiaation 
was  to  manufacture  and  sell  beer.  Doubtless  It 
was  competent  to  make  aUy  contract,  whidi 
was  convenient  and  adapted  to  further  that  pur- 
pose, which  was  not  aj^inst  public  policy.  No 
doubt,  it  was  within  its  competency  to  rent  a 
place  for  tho  sale  of  its  beer  by  its  agents  or 
servants.  To  rent  a  place  where  one  of  its  cus- 
tomers would  retail  its  beer  would  seem,  in  i 
similar  manner,  to  further  the  purpose  of  its 
incorporation.  At  least,  it  is  not  clearly  foreign 
to  that  purpose." 

It  is  said  In  4  Thompson  on  Corporations, 
i  5642: 

"It  is  but  another  statement  of  Ote  principle 
of  the  preceding  section  to  say  that,  although 
corporations  have  only  such  powers  as  are  grant- 
ed to  them  in  their  charters  and  govorning  stat- 
utes, yet  when  express  power  is  granted  to  do  a 
particular  act,  this  carries  with  it  by  implica- 
tion the  right  to  do  any  act  which  may  be  found 
reasonably  necessary  to  effect  tho  power  express- 
ly granted." 

Quoting  this  enunciation  by  Mr.  Thompson 
with  approval,  our  Supreme  Court,  in  the 
case  of  Comanche  Cotton  Oil  Co.  v.  Browne, 
99  Tex.  660,  662,  92  S.  W.  460,  says: 

"Therefore,  if  one  more  cotton  gin  should  he 
found  reasonably  necessary  to  the  operation  of 
the  cotton  seed  oil  mill,  the  corporation  would 
be  authorized  to  operate  such  necessary  cot- 
ton gins.  This  provision  of  the  charter  ad  it 
was  filed  and  to  which  objection  is  made — 'and 
to  etect,  own,  and  operate  whatever  cotton  gins 
may  bo  necessary  and  proper  as  feeders  for  said 
oil  mill'— confers  upon  the  corporation  no  power 
to  own  and  operate  any  cotton  gins  which  aie 
not  necessary  to  the  operation  of  the  cotton 
seed  oil  mill. 

Applying  the  principles  here  announced  to 
the  facts  of  the  Instant  case,  it  may  be  said 
that  the  University  corporation  had  the  pow- 
er to  make,  either  for  Itself  or  for  the  benefit 
of  any  of  its  correlated  or  auxiliary,  schools, 
a  contract  reasonably  necessary  for  the  pro- 
motion of  Its  business  or  the  fulfillment  of 
the  purposes  for  which  It  was  Incorporated, 
provided  such  contract  was  not  in  violation 
of  the  law  or  against  public  policy.  Since 
the  court  found  that  hospital  facilities  were 
necessary  to  give  the  students  of  the  Medical 
School  the  clinical  instruction  required,  we 
are  of  the  opinion  that  it  was  within  the  cor- 
porate powers  of  the  University  corporation 
to  make  the  contract  for  the  rent  of  a  build- 
ing In  which  the  hospital  might  be  establish- 
ed. Nor  do  we  think  that  the  fact  that  the 
students  of  the  Medical  School  had  the  privl- 
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lege  and  opportunity  of  visiting  other  hospi- 
tals In  the  dty,  In  connection  with  their 
course  In  clinics,  would  determine  the  matter 
of  the  reasonable  necessity  of  providing  hos- 
pital facilities  more  directly  under  the  con- 
trol of  members  of  the  faculty  of  the  Medical 
School  such  as  is  here  shown  in  the  case  of 
the  hospital  conducted  by  the  Hospital  As- 
sociation. For  it  might  be  said  with  more 
force  in  the  cases  of  Horst  v.  Lewis  and 
Wlnterfleld  v.  Brewing  Co.,  supra,  that  It 
was  not  reasonably  necessary  for  the  Brew- 
ing Company  to  become  surety  for  the  pay- 
m^it  of  the  rent  of  one  of  its  customers,  or 
one  who  would  thereby  l>ecome  <Mie  of  its 
customers,  as  it  could  find  customers-  for  its 
products  without  becoming  such  surety.  But 
the  test  here,  as  there,  is  whether  the  act 
done  was  in  the  reasonable  and  lawful  pro- 
motion of  the  purposes  and  objects  for  which 
the  corporation  was  created.  The  very  term 
"university"  implies  an  institution  of  many 
departments,  and  the  building  up  of  one  de- 
partment of  the  school  or  the  securing  of  stu- 
dents for  one  department  would  naturally 
and  reasonably  tend  to  promote  the  welfare 
and  growth  of  other  departments  and  of  the 
institution  as  a  whole.  In  the  case  of  Suc- 
cession of  Hutchinson,  112  La.  656,  36  South. 
639,  which  involved  the  construction  of  a 
will,  it  wag  held  that  the  establishment  and 
maintenance  of  a  clinic  and  a  hospital  for 
the  sick  was  not  ultra  vires  of  Tulane  Uni- 
versity corporation.  After  quoting  a  state- 
ment of  Professor  Osier,  of  the  Johns  'Hop- 
kins TTniversity,  to  wit,  "The  hospital  is  the 
only  proper  college  In  which  to  rear  a  true 
disciple  of  JEsculapius,"  the  opinion  goes  on 
to  say: 

"If,  then,  a  hospital  is  indispensable  to  a 
medical  school,  can  any  one  in  reason  say  that 
the  authority  to  establish  and  maintain  a  medi- 
cal school  does  not  include  authority  to  estab- 
lish and  maintain  a  hospital?  A  hospital  used 
for  such  purposes  is  an  educational  institution. 
•  •  •  Realizing  the  force  of  the  foregoing, 
the  learned  counsel  for  plaintiffs  are  driven  to 
argue  that  the  Modical  Department  of  Tulane 
is  already  sufficiently  provided  with  clinical  op- 
portunities by  having  access  to  the  Charity 
Hospital,  and  that,  therefore,  a  hospital  is  un- 
necessary, and  the  establishment  and  mainte- 
nance of  one  is  ultra  vires.  But  that  argument 
can  hardly  be  serious.  As  well  might  it  l>e 
argued  that  the  University  has  no  need  of  a 
library  of  its  own  because  it  has  access  to  the 
Fisk  and  Howard  Libraries." 

Without  further  prolonging  this  opinion, 
we  hold  tlmt  In  making  the  lease  contract  for 
the  building  In  question,  to  be  used  for  hospi- 
tal purposes,  and  for  the  benefit  of  the  stu- 
dents of  its  Medical  School,  the  University 
was  not  attempting  to  perform  an  act  which 
was  ultra  vires. 

[3]  But  appellee  urges  that.  Irrespective 
of  the  question  of  the  University  corpora- 
tion's authority  to  enter  into  a  contract  of 
the  nature  shown,  that  the  Judgment  should 
be  sustained  on  the  ground  that  appellee,  by 
its  sworn  answer  to  appellant's  petition,  de- 
nied that  the  contract  sued  upon  was  author- 


ized by  It,  or  t>v  its  duly  authorised  agents, 
and  that  appellant  did  not  controvert  said 
plea  In  said  answer,  dtber  by  pleadings  or 
proof,  and  tti&t  as  the  burden  was  oa  him  to 
do  so,  be  did  not  malce  out  his  case  agaiast 
appellee,  and  should  not  be  permitted  to  re- 
cover herein. 

Perhaps  it  is  a  gnffldent  answer  to  tbls 
proposltioia  that  the  court  in  so  many  words 
found,  as  stated,  In  his  conclusion  of  law 
that  the  instrument  was  executed  by  the  Tex- 
as Christian  University,  and  iMses  his  judg- 
ment that  the  University  should  not  l>e  beld 
liable,  not  on  the  theory  that  the  plaintiflr 
bad  not  discharged  his  burden  of  proof  as  to 
the  execution  of  the  instrument,  but  that  tbe 
execution  of  said  comtract  on  the  part  of  tbe 
University  was  an  effort  to  lend  Its  credit  to 
and  guarantee  the  debts  of  tbe  UnlversltT 
Hospital  Association.  The  court  did  find. 
that  tho  lease  contract  was  not  authorised  by 
the  board  of  trustees  of  the  defendant,  bat 
was  autltorized  by  a  8Ul>commlttee  composed 
of  some  of  the  members  of  siaid  board.  3. 
A.  Dacus,  at  tbe  time  of  this  contract  tbe 
business  manager  for  the  University,  and  al- 
so for  the  Medical  School,  testified  that  tbe 
board  of  trustees  of  the  University  consisted 
of  21  members,  livimg  at  diiCerent  portions  of 
tbe  state ;  that  there  was  a  committee  known 
as  the  executive  committee,  which  was  ap- 
pointed by  the  president  and  the  board  of 
directors,  and  which  consisted  of  some  5  to 
7  members,  and  there  was  a  local  board  com- 
posed of  local  men ;  that  this  local  board,  or 
executive  committee,,  passed  a  resolutiooa  tbat 
he,  as  business  manager,  should  make  the 
lease,  and  tbat  Mr.  Waites,  the  secretary  of 
the  board  of  directors  of  tbe  University, 
signed  the  lease  with  lilm.  The  lease  itself 
shows  that  Mr.  Waites  as  secretary  attested 
the  seal  and  signature  of  tbe  University,  and 
the  evideince  further  shows  tbat  at  tbe  time 
I>r8.  Saunders  and  Chase  presented  tbe  mat- 
ter to  the  board  of  directors  of  the  Univer- 
sity, they  also  asked  for  a  loan  of  $1,200,  and 
that  Mr.  X>acus,  as  business  manager,  was  in- 
structed by  the  board  to  secure  tbe  mooey, 
if  possible,  and  that  he  did  so  and  took  a 
chattel  mortgage  on  tbe  Hospital  Association 
equipment  to  reimburse  the  University  for 
the  loan  made,  and  that  when  the  Hospital 
Association  ceased  to  operate,  Dacus,  for  the 
University,  took  possession  of  said  furniture 
and  equipment  The  evidence  further  sbows 
that  the  University  paid,  in  pa'rt,  tbe  sala- 
ries of  certain  teachers  and  professors  giv- 
ing instruction  in  the  Medical  School,  and 
that  the  University  leased  or  provided  prem- 
ises for  other  departments  of  tbe  University, 
to  wit,  tbe  music  department,  and  the  Bright 
Bible  School,  and  there  is  nothing  In  the  rec- 
ord to  show  or  intimate  that  at  any  time  the 
lx>ard  of  directors  as  a  whole  questioned  or 
repudiated  the  contract  made  for  tbe  lease 
of  this  building  until  tbe  Hospital  Associa- 
tion ceased  to  operate  and  an  effort  was 
made  om  the  part  of  appellant  to  enforce  tbe 
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payment  of  his  Tental.  Tlierefore  we  con- 
clode  that  the  judgment  cannot  be  sustained 
on  the  ground  contended  for  by  appellee; 
that  is,  that  there  was  an  absence  of  proof 
that  the  execution  of  the  c<mtract  was  made 
nnder  the  authority  of  the  TTnlvenlty  GOrpo- 
ration. 

Holdtng.aswedo,  that  the  Texas  Christian 
Cnlyerslty  authorised  the  execution  of  the 
lease  contract  In  question,  and  that  said  con- 
tract was  not  ultra  Tires,  it  follows  that  the 
judgment  of  the  trial  court  must  be  reversed, 
and  as  the  evidence  seems  to  have  been  fully 
developed,  judgment  must  be  here  rendered 
for  appellant,  and  It  is  so  ordered. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

[4]  The  appellee  has  asked  us  to  find  as  to 
the  appellant's  right  to  recover  attorney's 
fees.    The  lease  provided: 

"It  is  expressly  understood  and  agreed  in  case 
the  lessees  fail  to  pay  said  rents  monthly  as 
they  become  due,  and  in  case  of  collection  of 
same  by  suit  or  otherwise,  then  leasees  shall  pay 
all  costs  and  expenses  of  collection,  including 
an  attorney's  fee  of  10  per  cent,  on  amount 
theicol" 

Appellant  pleaded  this  provision  of  the  con- 
tract, and  alleged  by  reason  of  the  failure  of 
appellee  to  pay  the  rental  as  provided  It  be- 
came liable  for  10  per  cent,  attorney's  fees, 
and  that  plaintiff  bad  been  compelled  to  in- 
stitute suit  for  said  rent  The  court  found 
that  suit  was  entered  to  collect  said  rent. 
No  issue  has  been  raised  as  to  the  reason- 
ableness of  said  10  per  cent,  attorney's  fees, 
and  even  thongh  no  proof  was  offered  as  to 
the  promise  on  the  part  of  appellant  to  pay 
bis  attorneys  such  fee,  or  that  10  per  cent, 
was  a  reasonable  fee,  yet  we  think  appellant 
was  entitled  thereto,  and  that  It  should  be 
included  in  the  judgment  rendered  by  va. 
Bank  v.  Robinson,  104  Tex.  166,  13S  S.  W. 
372;  Lanier  v.  Jones,  104  Tex.  247,  136  S.  W. 
255 ;  Beckham  v.  Scott,  142  6.  W.  80. 

While  appellee  has  filed  an  able  and  insist- 
ent motion  for  rehearing  which  we  carefully 
considered,  yet  we  feel  that  in  our  original 
opinion  we  properly  disposed  of  the  questions 
presented,  and  the  motion  should  be  overrul- 
ed ;  and  It  Is  so  ordered. 


GULF,  a  &  S.  F.  RY.  CO.  v.  HALL. 
(No.  8599.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
April  14,  1917.    Rehearing  Denied 
May  19,  1917.) 
1.  Master  and  Sebvant  «=>270(4)  —  Action 
FOB  Injubies  —  FsdkbaL  Bmflotxbb'  Lia- 
Bii-iTT    Act— SurFioiKNOT    of    Evidenck— 
Pboxihate  Cause. 
In  a  railroad  car  carpenter  apprentice's  ac- 
tion for  inpnries,  in  which  both  parties  invoked 
the  provisions  of  the  federal  JETmployera'  Lia- 
biUty  Act  (Art  April  22,  1008,  c.  149.  35  Stat. 
65  lU.  S.  Comp;  St.  1916,  |$  8657-8665]),  evi- 
dence held  to  support  a  finding  that  the  negli- 


gence of  a  fellow  servant  was  the  proximate 
cause  of  plaintiff's  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  978.] 

2.  Masteb  and  Sebvant  «=9289(1,  39)  —  Ac- 
tion FOB  InJUBIM  —  SDn-IOIENCT  OF  Bvi- 

DENOB— Fedbrai.  Bmplotbbs'  Liabiuit  Act 

— CONTBIBUTOKT  NEOUOENCE. 

Evidence  held  not  to  conclusively  establish 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, or  that  such  negligence  was  the  sole 
cause  of  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1089,  1131.] 

8.  Masteb  and  Sbbvant  ®s>a04<3)— Injubies 

TO  Sebvant— Fbdbbai.  Euflotebb'  Liabii,- 

ITT  Act^Assumption  op  Risk. 

Plaintiff  cannot   be  held   to  have  assumed 

the   risk    if    his    injury    proximately    resulted 

from  the  negligence  of  a  fellow  servant,  in  the 

absence  of  prior  knowledge  by  plaintiff  of  such 

negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  646.] 

4.  Tbial   «=»256(10)  —  iNSTBtTCTiows  —  Oins- 

BioN— NecesSitt  of  Request. 
Where  the  jury  were  instructed  that  if  they 
did  not  find  that  plaintiff  was  injured  as  the 
proximato  result  or  the  alleged  nef^ligcnce  of  a 
fellow  servant,  verdict  should  be  for  defendant, 
but  Were  not  instructed  specifically  on  the  de- 
fense of  assumed  risk,  defendant  is  not  in  a 
position  to  complain  of  such  omission  in  the 
absence  of  a  request  for  a  special  instruction 
covering  the  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  637.] 

6.  Masteb  and  Servant  «=»287(4)— Injuries 
to  Servant— FXdebai.  EMPLoyERs'  Liabil- 
ity Act— SuFFiciENCT  or  Evidence. 
Evidence  heJd  not  to  show  concluBivel^  as  a 
matter  of  law  that  the  fellow  servant  m  the 
exercise  of  ordinary  care  reasonably  could  not 
have  foreseen  that  an  injury  of  the  character 
suffered  by  plaintiff  might  probably   result  in 
consequence  of  his  act  in  boring  a  hole  in  floor 
of  car  upon  which  plaintiff  was  sitting  in  ques- 
tion  without  first  giving  plaintiff   warning   of 
bis  intention  so  to  do. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  gg  1045,  1060.1 

Appeal  from  District  Conrt,  Johnson  Oonn- 
ty;  O.  L.  Lockett  Judge. 

Suit  by  W.  W.  Hall  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Lee,  L(»nax  &  Smith,  of  Ft.  Worth,  and 
Brown  &  Lockett  of  Cleburne,  for  appellant. 
Warren  &  Kugle  and  W.  B,  Myers,  all  of  Cle- 
burne, for  appellee. 

DUNKLIN,  J.  The  Gulf,  Colorado  &  Santa 
F6  Railway  Company  has  appealed  from  a 
Judgment  rendered  against  it  in  favor  of  W. 
W.  Hall,  for  damages  for  personal  injuries 
sustained  by  him  while  engaged  in  the  serv- 
ice of  the  company  as  a  car  repairer  and 
alleged  to  have  resulted  from  the  negligence 
of  I*,  Splvey,  another  employe  of  defendant. 

Plaintiff,  a  young  man  who  had  been  em- 
ployed by  the  company  as  a  car  carpenter 
apprentice,  was  directed  by  the  defendant's 
foreman  to  assist  Spivey  and  other  employes 
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In  doing  some  repair  work  on  a  box  car.  Two 
broken  sills  under  the  car  were  to  be  spliced 
by  other  timbers.  The  splices  were  placed 
by  the  sides  of  the  sills  and  fastened  to  the 
floor  of  the  car  by  bolts  Inserted  through 
holes  bored  through  the  splices  and  floor,  the 
bolts  being  inserted  from  below  and  the  oth- 
er end  secured  by  a  bolt  head  or  tap  screw- 
ed thereon.  When  the  holes  were  bored  It 
was  the  plalntUTs  duty  to  go  Inside  the  car 
and  "gain"  or  ream  out  the  holes  for  the 
.bolt  beads.  This  work  consisted  In  cutting 
out  the  wood  around  the  surface  of  the  hole 
for  such  a  width  and  depth  that  the  bolt 
head  when  screwed  <m  the  end  of  the  bolt 
would  be  on  a  level  with  the  floor  of  the 
car;  and  the  tools  used  by  plaintiff  were  a 
chisel  and  hammer.  The  drill  used  to  bore 
the  holes  was  driven  by  an  air  motor  whldi 
ran  at  high  speed  and  could  be  started  or 
stopped  by  means  of  a  set  screw  in  the  hands 
of  the  operator  of  the  drill.  The  splices  used 
were  about  8  Inches  thick.  Plaintiff  was 
under  the  car  when  the  holes  were  bored 
In  the  first  slU.  He  then  went  into  the  car 
and  began  to  "gain"  out  those  holes  for  the 
bolt  heads  leaving  Splvey,  who  had  been 
assisting  in  manipulating  the  drill,  under  the 
car.  In  doing  this  work  he  sat  down  on 
the  floor  of  the  car  directly  over  the  other 
sill  which  was  to  be  spliced,  and  while  in 
that  position  the  drill  which  was  put  to  work 
on  that  sill  by  Splvey  penetrated  the  floor 
where  plaintiff  sat  and  injured  him  seriously. 
The  distance  between  the  centers  of  the  two 
sills  was  about  18  Inches.  In  his  petition  he 
charged  that  Splvey  was  guilty  ot  negli- 
gence in  falling  to  give  him  prior  notice  of 
his  intention  to  drill  the  particular  hole, 
the  drilling  of  which  resulted  in  his  Injury, 
and  that  sucb  negligence  was  the  proximate 
cause  of  the  injury. 

In  addition  to  the  general  Issue  the  de- 
fendant urged  the  defenses  of  assumed  risk 
and  contributory  negligence  on  the  part  of 
plaintiff.  Both  parties  pleaded  that  at  the 
time  of  his  Injury  plaintiff  was  engaged  in  a 
service  pertaining  to  interstate  commerce, 
and  Invoked  the  provisions  of  the  federal 
Employers*  Liability  Statute  as  controlling. 
According  to  bis  testimony  plaintiff  had  been 
employed  by  defendant  company  in  different 
kinds  of  work  for  two  years  and  eight 
ttiontha  At  the  time  of  the  accident  he  had 
served  as  a  car  carpenter  apprentice  three 
months.  He  was  serving  in  that  capacity 
when  he  was  injured,  but  prior  to  his  in- 
Jury  he  had  assisted  in  repairing  only  three 
sills.  He  testified  that  after  be  and  Splvey 
had  finished  boring  the  holes  for  the  first 
sill  and  while  other  workmen  were  shaping 
the  splices  for  the  other  sill  he  told  Splvey 
he  would  go  Into  the  car  and  "gain"  out 
the  holes  already  bored  for  the  first  sill; 
that  he  sat  down  on  the  floor  because  that 
was  the  best  position  to  do  the  work;  that 
he  bad  finished  two  holes  and  was  working 
<«i  the  third  when  the  accident  happened.   He 


further  testlfled  that  the  air  motor  was  not 
in  (^>eration  at  the  time  he  went  into  the 
car  to  ream  out  the  holes,  and  that  the  first 
intimation  he  had  that  other  holes  were  be- 
ing bored  was  when  the  bit  cau^t  his  over- 
alls worn  by  him  when  he  was  injured.  Sev- 
eral witnesses  testlfled  without  contradiction 
that  the  usual  and  customary  position  as- 
sumed by  those  engaged  in  "gaining"  the 
holes  was  to  kneel  on  the  floor  or  to  stoop 
down;  that  it  was  not  customary  for  those 
operating  the  drill  to  notify  one  engaged  in 
reaming  out  the  holes  of  their  Intention  to 
start  the  drill;  and  that  plaintiff  could  have 
done  the  woiic  without  placing  any  part  of 
his  body  over  the  sill  that  was  being  bored 
when  he  was  injured. 

[1]  We  are  of  opinion^  however,  that  plain- 
tiff's testimony  considered  in  connection  with 
other  circumstances  related  above  supijorts 
the  finding  by  the  Jury  of  the  alleged  negli- 
gence of  Splvey,  and  that  such  negligence 
was  the  proximate  cause  of  the  injury. 

[2]  The  verdict  of  the  jury  was  In  response 
to  a  general  charge,  and  not  In  answer  to 
special  issues.  In  the  charge  submitted  the 
issue  of  plaintiffs  negligence  was  presented, 
and  the  Jury  was  told  in  effect  that  such 
negligenoe  on  his  part  would  diminish  his 
damages,  if  any  he  was  allowed,  in  propor- 
tion to  the  amount  of  negligence  attributed 
to  him.  O^e  Jury  returned  a  general  ver- 
dict In  plalntifCB  favor  for  $760.  In  view  of 
the  evidence  as  to  the  character  of  hH  In- 
juries it  Is  Impossible  to  determine  whether 
or  not  the  Jury  found  In  favor  of  the  defense 
of  oontribatory  ne^gence,  and  by  reason  of 
that  finding  reduced  the  amount  of  damages 
which  otherwise  would  have  been  awarded. 
But  aside  from  that  observation,  we  are  un- 
able to  say,  as  insisted  by  an^ellant,  that  the 
evidence  condnsively  established  contribu- 
tory negligence  tm  the  part  of  plaintiff,  and 
that  such  negligence  was  the  sole  cause  of 
his  Injury. 

[3]  Citation  of  authorities  Is  unnecessary 
to  support  our  further  conclusion  that  plain- 
tiff cannot  be  held  to  have  assumed  the  risk 
of  his  injury  if  the  same  resulted  from  the 
negligence  upon  which  the  verdict  and  Judg- 
ment were  predicated,  in  the  absence  of  prior 
knowledge  by  plaintiff  of  such  negligence. 

[4]  The  Jury  were  tostructed  that  If  they 
did  not  find  that  plaintiff  was  injured  as  the 
proximate  result  of  the  alleged  negligence  of 
Splvey,  a  verdict  should  be  returned  in  de- 
fendant's favor,  but  did  not  charge  spedflcal- 
ly  on  the  defense  of  assumed  risk.  For  this 
omission  defendant  excepted  to  the  charge, 
but  did  not  present  a  special  instruction  cov- 
ering that  issue.  In  the  absence  of  such  a 
request  It  Is  in  no  position  to  complain  of 
such  omission.  American  Cotton  Co.  v. 
Smith,  69  S.  W.  44S.  Furthermore,  the  com- 
plaint of  such  omission  Is  predicated  npon  the 
theory  that  Splvey  was  not  guilty  of  the  neg- 
ligence submitted  In  the  charge  as  a  basts 
for  recovery,  and  that  the  Injury  was  due  to 
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one  of  the  ilskB  ordinarily  incident  to  plain- 
tiff's employment  and  which  was  known  to 
blm. 

[5]  In  the  ll^t  of  all  the  facts  and  circum- 
stances Including  plaintiff's  limited  experi- 
ence In  such  work  we  are  of  opinion,  further, 
that  the  evidence  did  not  show  conclusively 
as  a  matter  of  law  that  Splvey  in  the  ex- 
ercise of  ordinary  care  reasonably  could  not 
have  foreseen  that  an  injury  of  the  char- 
acter suffered  by  plaintiff  might  probably 
result  in  consequence  of  his  act  in  boring 
the  hole  In  question  without  first  giving  plain- 
tiff warning  of  his  intention  so  to  do. 

For  the  reasons  indicated,  all  assignments 
of  error  are  overruled,  and  the  Judgment  Is 
affirmed. 


STUAKT  T.  METER.      (No.  8549.) 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 
March  24,  1917.  Rehearing  Denied  April  28, 
1917.    On  Motion  to  Certify,  May  22,  1917.) 

1.  Tbcsts  <©=>371(8)— Recovert  of  Stock— 
Vabi^nce— Tbiai    Amendment. 

In  an  action  to  recover  stock  alleged  to 
have  been  obtained  from  plaintiff  by  defendant 
for  voting  purposes,  although  the  original  peti- 
tion alleged  that  the  stock  was  delivered  at 
defendant's  solidtatioa,  where  a  trial  amend- 
ment stated  that  an  actual  transfer  of  the  stock 
was  made  to  defendant's  brother  for  the  purpose 
uf  effecting  the  consummation  and  adjustment 
of  the  agreement  which  plaintiff  and  defendant 
had  made,  defendant  was  snfiBciently  appraised 
of  the  nature'  and  character  of  the  proof  involved, 
so  that  proof  that  the  stock  was  actually  deUv- 
eied  to  the  defendant's  brother  to  be  delivered 
to  a  corporation  was  not  a  variance  under  the 
rule  that  al  legation  of  misrepresentations  by  the 
principal  will  not  be  sustained  by  proof  of 
iuch  representations  made  by  the  agent. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent. 
Dig.  g  598.] 

2.  Pleadino  «=>236(3)  —  Allowance  of 
Ajcendmenth— Discretion  of  Oouet. 

Although  District  and  County  Court  Rule  12 
(142  8.  W.  iviii)  provides  for  amendments  gener- 
ally as  contradistinguished  from  supplemental 
petitions,  and  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  1824,  requires  amendments  to  be 
made  before  the  parties  announce  ready  for  tri- 
al, in  the  absence  of  statutory  authority,  the 
practice  in  allowing  trial  amendments  after 
annonncement  of  ready  under  leave  and  within 
the  sound  discretion  of  the  court  is  well  estab- 
lished. 

[Ed.    Note.— For   other  cases,   see    Pleading, 
Cent  Dig.  J  601.] 

3.  Evidence  «=>443(1)  —  Pabol  Hvidencb 
Varying  Written  Agbeembnt^-Collateb- 
AL  Undebtakino. 

The  rule  which  excludes  parol  evidence  when 
offered  to  contradict  or  vary  the  terms,  provi- 
sions, or  lefial  effect  of  written  instruments  has 
no  application  to  collateral  undertakings  or  cas- 
es in  which  the  written  instrument  was  executed 
in  part  performance  of  an  entire  oral  agreement 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2048.] 

4.  Tbtjstb        «=3372(3)  — Bvidenck  — Suffi- 

CIENCT. 
In    an    action    to   recover   corporate   stock 
transferred  pursuant  to  a  written  agreement,  evi- 
dence held  to  sustain  a  finding  that  there  had 
been  an  oral  agreement  between  the  parties  in  the 


carrying  out  of  which   occurred   the   transfer 
of  the  stock  to  the  defendant  by  the  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  M  602,  603.] 

5.  Tbttsts  «=>372(3>— Enfobcement  —  Evi- 
dence— Sufficiency. 

Evidence  held  to  warrant  a  finding  that  the 
first  conversation  which  the  plaintiff  bnd  with 
the  defendant  relative  to  the  transfer  of  the 
stock  was  shortly  before  the  time  when  defend- 
ant's brother  secured  the  stock  from  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  sea  Trusts,  Cent 
Dig.  IS  602,  603.]  « 

6.  Limitation  of  Actions  ^=»103(2)— Accbu- 
AL  OF  Cause  of  Action— Action  by  Tbus- 

TEE. 

Where  written  agreement  was  executed  by 
plaintiff  to  defendant  in  exchange  for  defend- 
ant's stock  In  pursuance  of  a  larger  oral  agree- 
ment the  defendant  bore  to  the  plaintiff  a  trust 
relation  with  reference  to  the  holding  of  plain- 
tiff's Etoclc,  and  limitation  did  not  b^n  to  run 
in  favor  of  the  trustee  until  a  repudiation  by  blm 
of  the  trust  relationship  and  until  the  cestui 
que  trust  had,  in  the  exercise  of  due  diligence, 
or  by  constructive  notice,  discovered  sndi  re- 
pudiation. 

[Ed.  Note. — For  other  cases,  see  Lamitation  of 
Actions,  Cent  Dig.  §  507.] 

7.  Trusts   i8=>110— Evidence— StJFFiciENOY. 

Evidence  heU  to  justify  a  finding  that  up 
to  within  two  years  prior  to  the  filing  of  the 
suit  defendant  had  admitted  bis  trust  relation- 
ship, as  to  plaintiff's  stock  conveyed  to  him,  and 
had  promised  an  early  return  thereof. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  160.] 

On  Motion  to  Certify. 

8.  Courts  «=»247(7)— Cebtifyino  to  Supbemi 
Court  Cases  Involvi.vq  Fbevious  Deci- 
sions. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914 
art.  1623,  authorizing  certification  of  qnestioni 
to  Supreme  Court  in  case  of  conflict  with  previ- 
ous decisions  of  other  Courts  of  Civil  Appeals,  a 
conflict  with  a  decision  of  the  Supreme  Court 
is  not  authority  for  certification  to  the  Supreme 
Court 

[Ed.  Note. — ^For  other  cases,  see  Oonrts,  Cent. 
Dig.  §  752.} 

9.  Couetb  «=»247(7) — Cbetiftino  to  Supreme 
CouBT  Cases  Involving  Previous  Deci- 
sions. 

The  holding  that  under  the  parol  agreement 
between  the  plaintiff  and  defendant  that  defend- 
ant should  return  stock  conveyed  to  him  by 
plaintiff  after  he  had  used  it  for  voting  purpos- 
es, the  defendant  bore  a  trust  relationship  to 
plaintiff  with  reference  to  such  stock  held  not  in 
conflict  with  decisions  of  other  Oonrts  of  CUvil 
Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  752] 

10.  Courts  €=»247(7)— CkaTiFYiNa  to  Su- 
preme CoUBT  Cases  Involving  Pbevious 
Deoibionb. 

The  holding  that  the  plaintiff  was  not  pre- 
cluded from  establishing  a  larger  parol  contract 
of  which  the  written  transfer  of  his  stock  to  the 
defendant  was  but  a  part  held  not  in  conflict 
with  decisions  of  other  Courts  of  Civil  Appeals 
[EM.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  752.] 

Appeal    from    District    Court,    Montague 
County;   C.  F.  Spencer,  Judge. 
Suit  by  Robert  Meyer  against  R.  T.  Stuart. 
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Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H,  A.  Turner,  of  Ft.  Worth,  for  appellant. 
W.  S.  Jameson  and  Paul  Donald,  both  of 
Montague,  and  J.  A.  Templeton,  of  Ft.  Worth, 
for  appellee. 

BUCK,  J.  On  April  25,  1915,  Robert  Mey- 
er flled  In  the-  district  court  of  Montague 
county  a  suit  against  R.  T.  Stuart,  in  whldi 
be  alleged  that,  on  or  about  the  25tb  day  of 
April,  1912,  he  was  the  owner  and  holder  of 
50  shares  of  stock  In  the  American  Home 
Life  Insurance  Company,  for  brevity  herein- 
after called  Life  Insurance  Company,  of  the 
par  value  of  $20  per  share;  that  said  Life 
Insurance  Company  was  a, good  and  solvent 
company  paying  dividends  on  its  stock ;  that 
on  said  date  the  defendant,  with  a  fraudu- 
lent Intent  to  cheat  and  defraud  plaintiff  out 
of  the  aforesaid  stock,  came  to  the  town  of 
Bowie,  where  plaintiff  resided,  and  represent- 
ed to  plaintiff  that  there  was  a  combination 
of  stockholders  In  said  life  Insurance  Oom- 
pany,  seeking  to  control  said  company  to  Its 
detriment,  and  that  for  his  own  benefit  and 
the  benefit  of  said  company  It  was  necessary 
that  he,  the  said  Stuart,  should  be  elected 
president  and  manager  of  said  company  at 
the  coming  meeting  of  the  stockholders,  and, 
learning  that  plaintiff  would  be  unable  to  at- 
tend said  meeting,  he  solicited  plaintiff  to 
transfer  said  stock  to  him,  to  be  used  by  the 
defendant  in  voting  for  the  purpose  of  assist- 
ing and  "officering"  the  company  with  the 
best  and  most  efficient  man,  promising  that 
sp  soon  as  he  had  used  said  stock  for  the 
purposes  aforesaid  he  would  return  the  same 
unimpaired  to  plaintiff;  that  defendant  fur- 
ther represented  to  plaintiff  that  he  owned 
50  shares  of  common  stock  and  50  shares  of 
preferred  stock,  each  share  of  the  par  value 
of  $10,  in  the  Bankers'  Guaranty  Company, 
hereinafter  called  Guaranty  Company,  a  pri- 
vate corporation,  and  that  said  Guaranty 
Company  was  a  good  and  solvent  company, 
and  Its  stock  worth  pax  value,  and  that  said 
stock  would  be  ample  security  to  indemnify 
plaintiff  against  any  loss  during  the  time  he, 
the  defendant,  should  retain  the  possession  of 
plaintiff's  stock  In  the  lAfe  Insurance  Com- 
pany aforesaid;  that,  relying  on  the  repre- 
sentations of  defendant,  plaintiff  delivered 
to  the  defendant  the  said  shares  of  stock  in 
the  said  Life  Insurance  Company,  with  the 
mutual  understanding  that  defendant  would 
send  to  plaintiff  the  amount  and  kind  of 
stock  hereinbefore  described  in  the  Guaranty 
Company,  to  be  held  as  security  only  to  in- 
sure the  faithful  return  to  plaintiff  of  said 
stock  in  the  Life  Insurance  Company.  With- 
in a  few  days  thereafter.  In  compliance  with 
defendant's  said  promise  to  plaintiff,  defend- 
ant did  deliver  to  plaintiff  50  shares  of  com- 
mon stock  and  50  shares  of  preferred  stock 
In  said  Guaranty  Company,  each  of  the  par 
value  of  $10.    It  was  further  alleged  that  the 


stock  In  the  Guaranty  Company  was  wholly 
worthless  and  said  company  was  insolvent, 
and  that  defendant  well  knew  at  the  time  he 
made  said  representations,  and  at  the  time 
of  the  transactions  hereinabove  mentioned, 
such  to  be  the  case. 

It  was  further  alleged  that  defendant  bad 
failed  and  refused  to  re-exchange  the  Life 
Insurance  Company  stock  for  the  Guaranty 
Company  stock,  and  that  he  bad  sold  and 
transferred  the  stock  In  the  former  com- 
pany to  other  parties;  that  plaintiff  bad 
never  in  any  way  mortgaged  or  Incumbered 
the  Guaranty  Company  stock  held  by  him  as 
security,  but  had  held  the  same  for  the  pur- 
pose of  re-exchange,  as  aforesaid,  and  he  ten- 
dered said  Guaranty  Company  stock  Into 
court. 

Defendant,  Stuart,  after  general  demurrer 
and  special  exceptions  and  general  denial, 
answered  that  the  true  facts  were  that  on  or 
about  February  16,  1912,  plaintiff  contracted 
in  writing  with  the  Guaranty  Company,  act- 
ing through  its  agent,  O.  E.  Stuart,  to  pur- 
chase 100  sliares  of  Guaranty  Company  stock 
heretofore  described,  and  agreed  to  pay  and 
exchange  therefor  his  50  shares  of  Life  In- 
surance Company  stock,  and  that  there  were 
made  no  conditions,  representations,  or  agree- 
ments other  tlian  those  contained  in  the  writ- 
ten contract  of  purchase  and  ezdiange.  De- 
fendant further  pleaded  the  statute  of  twi» 
years'  limitation,  and  attached  to  bis  petition 
as  an  exhibit  a  memorandum  in  writing  sign- 
ed by  Robert  Meyer  and  witnessed  by  O.  El 
Stuart,  reciting  that  said  Meyer  had  pur- 
chased the  100  shares  of  stock  in  the  Guaran- 
ty Company,  and  had  agreed  to  pay  in  ex- 
change therefor  the  50  shares  In  the  Life  In- 
surance Company,  and  that  "No  conditions, 
representations  or  agreements  other  than 
those  printed  herein  shall  be  binding  on  the 
Bankers'  Guaranty  Company  or  any  of  its 
representatives." 

Plaintiff,  by  trial  amendment,  denied  sev- 
erally the  allegations  in  defendant's  answer, 
and  specially  pleaded  that  If  he  ever  signed 
the  paper  set  forth  as  an  exhibit  to  defend- 
ant's answer,  he  did  so  at  the  request  of  O. 
E.  Stuart,  who  was  then  acting  for  the  de- 
fendant, R.  T.  Stuart,  and  so  represented 
himself,  and  that  said  Instrument  was  exe- 
cuted and  said  stock  in  the  Life  Insurance 
Company  was  exchanged  for  the  stock  In  the 
Guaranty  Company  In  consummation  and  ad- 
justment of  the  agreement  theretofore  made 
between  plaintiff  and  defendant,  and  Uiat 
plaintiff  signed  such  papers  as  the  said  O.  E. 
Stuart  represented  to  him  were  necessary  in 
order  to  effect  the  exchange  of  stocks,  that 
6ul>seqaent  to  said  exchange,  plaintiff  met 
defendant  and  complained  to  him  about  the 
status  of  said  stock,  and  told  blm  he  consid- 
ered said  Guaranty  Company  stock  greatly 
depreciated  in  value  and  insufficient  security 
for  the  Life  Insurance  Company  stock  which 
plaintiff  had  loaned  and  anigned  to  defend- 
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ant  and  that  he  (plaintiff)  wished  better  se- 
curity for  his  lAte  Insurance  Company  stodc, 
or  the  return  of  his  said  sto<*,  and  stated  to 
defendant  that  it  was  time  to  effect  the  re- 
exchange  of  said  stock,  and  defendant  replied 
by  assuring  plaintiff  that  at  an  early  day  he 
would  adjust  the  matter  satisfactorily  and 
retam  to  plaintiff  his  Life  Insurance  Com- 
pany stock,  or  pay  him  therefor,  and  that  he 
need  not  be  uneasy.  He  further  pleaded  that 
he  would  not  have  agreed  to  the  arrangement 
proposed  by  O.  K.  Stuart  and  have  exchanged 
stocks,  had  he  not  been  advised  by  the  de- 
fendant and  by  O.  B.  Stuart  that  the  latter 
represented  the  defendant,  and  was  acting  for 
him  In  conaummatlng  the  agreement  thereto- 
fore made  between  plaintiff  and  defendant. 

Defendant,  by  trial  amendment,  demurred 
generally  to  plalntlfTs  trial  amendment,  and 
denied  the  allegations  therein  contained,  and 
spedally  that  O.  B.  Stuart  was  his  agent  In 
the  transaction  pleaded  by  plaintiff  In  his 
original  petition,  or  was  In  any  way  author- 
ized to  act  for  him,  defendant.  In  said  trans- 
action. 

Upon  a  hearing  before  the  court.  Judgment 
was  roidered  that  plaintiff  recover  from  de- 
fendant the  sum  of  f  625,  the  value  of  the 
life  Insurance  Company  stock,  and  costs  of 
suit.  The  judgment  further  recited  that,  in 
the  event  defendant  should,  within  20  days 
from  judgment,  turn  over  to  the  clerk  of  the 
court  the  50  shares  of  life  Insurance  Com- 
pany stock  to  be  delivered  by  said  clerk  to 
plaintiff,  or  his  order,  the  said  delivery 
should  constitute  a  fall  satisfaction  of  the 
judgment  rendered,  except  a^  to  the  costs. 
It  was  further  provided  that  upon  the  deliv- 
ery by  defendant  of  the  Life  Insurance  Com- 
pany stock  to  the  clerk,  said  clerk  should  de- 
liver to  defendant  the  Guaranty  Company 
stock  held  by  plaintiff  and  theretofore  ten- 
dered into  court  From  this  judgment  the 
defendant  has  appealed. 

Before  considering  the  questions  presented 
tmder  appellant's  several  assignments  of  er- 
ror, it  win  be  proper  for  us  to  direct  our 
attention  to  appellant's  spedflcatlons  of  fun- 
damental error.  These  are:  (1)  The  exist- 
ence of  an  asserted  material  variance  be- 
tween the  fbcts  alleged  by  appellee  as  a  basis 
for  recovery  and  the  facts  proven,  in  that 
plaintiff  alleged  that  he  had  transferred  and 
delivered  to  defendant  the  Life  Insurance 
Company  stock,  upon  the  tatter's  soUdtatlon, 
whereas,  It  is  alleged  the  proof  shows  that 
said  stock  was  transferred  to  the  Bankers' 
Guaranty  Company  and  delivered  to  O.  E. 
Stuart  upon  the  latter's  solicitation;  (2)  be- 
cause of  a  failure  of  proof  to  support  the 
allegation  that  the  tAte  Insurance  Company 
stock  had  been  sold  and  transferred  to  R.  T. 
Stuart;  (3)  because  of  a  variance  as  to  the 
dates  of  the  alleged  transaction,  the  petition 
stating  that  R.  T.  Stuart  induced  plaintiff  to 
transfer  and  deliver  to  said  Stuart  said 
s^ock  on  April  26,  1912,  whereas,  it  Is  ,uq[ed, 


the  proof  shows  that  the  transaction  occurred 
In  1909  or  1910;  (4)  that  whereas  the  plaintiff 
alleged  in  his  petition  that  appellant  had 
represented  to  him  that  there  was  a  combina- 
tion of  stockholders  in  the  Life  Insurance 
Company  seeking  to  control  said  company  to 
Its  detriment,  and  that  for  bis  own  benefit 
and  for  the  benefit  of  said  company,  etc.,  it 
was  necessary  that  said  Stuart  should  be 
elected  president  and  manager  of  said  com- 
pany, etc.,  that  there  was  no  proof  that  ap- 
pellant solicited  plaintiff  to  transfer  said 
stock  to  him,  or  that  it  was  so  transferred, 
that  he  might  vote  it  for  the  benefit  of  said 
company  and  the  mutual  protection  of  all 
persons  holding  stock  therein. 

[1,  J]  In  support  of  bis  first  spedflcatlon  of 
fundamental  error,  appellant  cites  us  to  the 
case  of  Stevenson  v.  Cauble,  55  Tex.  CXv. 
App.  75,  lis  S.  W.  811,  by  this  court,  opinion 
by  Associate  Justice  Dunklin,  in  which  it 
was  held  that  the  allegation  that  misrepre- 
sentations were  made  by  the  principal  would 
not  be  sustained  by  proof  that  such  misrep- 
resentations were  made  by  the  agent  In  the 
cited  case,  the  cases  of  Lewis  v.  Hatton,  86 
Tex.  533,  26  S.  W.  60,  Amdt  v.  Boyd,  48  S. 
W.  771,  and  Peyton  v.  Cook,  32  S.  W.  781, 
are  cited  on  this  point  As  stated  in  Mlms  v. 
Mitchell,  1  Tex.  447: 

"The  object  of  pleading  is  to  apprise  the  court 
and  the  opposite  party  of  the  facts  on  which 
the  pleader  intends  to  rely,  as  constitutini;  bis 
cause  of  action  or  grounds  of  defense.  And  the 
averments  should  set  forth  the  facts  relied  on 
with  such  precision,  clearness,  and  certainty  as 
to  apprise  the  oppoeite  porty  of  what  he  will 
be  called  upon  to  answer,  and  what  is  intended 
to  be  proved,  so  that  tqe  evidence  introduced 
may  not  take  him  by  surprise.  Such  certainty 
is  essential  in  order  that  the  facta  relied  on 
by  either  party  may  be  understood  by  the  party 
who  is  to  answer  them,  by  the  jury  who  are  to 
ascertain  their  truth,  and  by  the  court  who  ia 
to  give  judgment  upon  them." 

We  feel  sure  that  in  the  instant  case  the 
rule  at  pleading  hereinabove  so  clearly  enun- 
ciated by  our  Supreme  Court  was  not  violat- 
ed, and  that  defendant  was,  before  his  an- 
nouncement of  ready,  apprised  by  plaintiffs 
pleadings  of  the  nature  and  character  of  the 
proof  in  the  respect  here  involved  which 
would  be  offered.  It  Is  true  that  plaintiff 
pleaded  la  his  original  petition  that  the  de- 
livery of  the  Life  Insurance  Company  stock 
was  made  to  defendant  But  in  his  trial 
amendment  he  stated  that  the  actual  transfer 
of  stock  was  made  to  the  Guaranty  Company 
at  the  Instance  of  O.  E.  Stuart,  "agent  of  de- 
fendant for  the  purpose  of  effecting  the  con- 
sunuuatlon  'and  adjustment  of  the  agreement 
which  plaintiff  and  defendant  had  made,  as 
set  forth  in  plaintiff's  original  petition." 
This  latter  pleading  of  plaintiff,  while  styled 
a  "trial  amendment"  was  rather  in  the  nature 
of  a  supplemental  petition  or  a  repllcati(Hi  to 
drfendant's  answer,  in  which  the  defendant 
had  alleged  the  sale  by  plaintiff  of  his  L4fe 
Insurance  Company  stock  to  the  Guaranty 
Company,  and  had  attadied  to  said  answer  a 
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copy  of  the  memorandnm  d  sale  signed  by 
the  plaintiff  and  witnessed  by  O.  E.  Stuart 
Rule  12  for  the  District  and  County  Conrts 
(142  S.  "W.  XTllI)  provides  for  amendments 
generally,  as  contradistinguished  from  supple- 
mental petitions  or  supplemental  answers, 
and  the  function  of  such  amendments  Is  stat- 
ed In  said  rule  as  follows: 

"Being  to  add  something  to,  or  withdraw 
something  from,  that  which  has  been  previously 

E leaded ;  so  as  to  perfect  that  which  is  or  may 
e  deficient,  or  to  correct  that  which  has  been 
incorrectly  stated  by  the  party  making  the 
amendmoit." 

While  the  amendments  referred  to  under 
this  rule  do  not  spedflcally  Include  so-called 
"trial  amendments,"  l.e.,  amendments  filed 
after  announcement  of  ready,  and  while  arti- 
cle 1824,  Vernon's  Saylee'  Texas  Civil  Stat- 
utes, requires  that  all  amendments  shall  be 
filed  before  the  parties  announce  ready  for 
trial,  yet,  in  the  absence  of  statutory  author- 
ity therefor,  the  practice  of  allowing  amend- 
ments, both  by  plaintiff  and  defendant,  to  be 
filed  after  announcement,  under  leave  and 
within  the  sound  discretion  of  the  trial  court, 
ia  well  established  and  recognized,  and  no 
quetstioD  is  here  raised  by  appellant  because 
of  the  court's  permlttlngi  this  pleading  to  be 
filed.  Hence  we  hold  that  In  the  light  of  the 
allecatloD  in  plaintiff's  so-called  "trial  amend- 
ment," appellant's  contention  of  variance 
cannot  be  sustained.  This  conclusion  dlsi)08- 
es  of  spedflcations  (1)  and  (2)  of  alleged  fund- 
amoital  error.  The  other  specifications  will 
be  controlled  by  what  we  say  In  discussing 
the  questions  raised  under  the  assignments 
pri^per. 

To  sustain  the  Judgment  below,  two  ques- 
tions most  be  decided  advers^y  to  appellant's 
insistence,  to  wit:  (1)  Whether  the  plea  and 
proof  by  appellee  of  the  alleged  oral  agree- 
ment and  contract  vrfth  R.  T.  Stuart,  whereby 
plaintiff  WHS  to  loan  or  transfer  his  Ufe  In- 
surance Company  stock  and  receive  in  lieu 
thereof  and  as  security  therefor  the  Guaran- 
ty Company  stock,  was  an  attempt  to  vary  by 
parol  the  terms  of  the  contract  in  writing. 
(2)  Whether  the  two  yeara'  statute  of  limita- 
tion is  a  bar  to  appellee's  recovery. 

[3]  While  it  is  true  that  in  the  absence  of 
fraud,  accident,  or  mistake,  that  which  pur- 
ports to  be  set  out  in  the  terms  of  a  contract 
or  agreement  in  writing  entered  into  between 
parties  niay  not  be  varied,  in  an  action  be- 
tween such  parties  or  their  privies,  by  parol 
eridence  to  establish  a  contemporaneous  or 
prior  parol  agreement  wbidi  will  in  any  ma- 
terial respect  alter,  add  to,  or  subtract  from, 
or  modify  the  contract  evidenced  by  the  writ- 
ing, yet  this  general  rule,  which  excludes  pa- 
rol evidence  when  offered  to  contradict  or 
vary  the  terms,  provislobs,  or  legal  effect  of 
written  instruments,  has  no  a4)|>Hcation  to  col- 
lateral undertakings  or  cases  In  which  the 
written  instrument  was  executed  In  part  per- 
formance of  an  entire  oral  agreement.  10  R. 
C.  L.  pi  1019,  i  211,  says,  In  part,  aa  follows: 


"Where  the  parties  have  reduced  an  agreement   . 
to  writing,  the  writing  is  supposed  to  contain    | 
all  the  agreement,  and  ia  the  only  evidence  of 
it;    and  all  prior  or  contemporaneous  declara- 
tions and  negotiations  between  the  parties  are    | 
excluded  as  evidence  of  the  agreement,  or  any 
part  of  it.    But  where  the   agreement  ia  not 
reduced  to  writing,  but  is  intended  by  the  par-    , 
ties  to  rest  in  parol  the  written  instrument  being 
subsequently  executed  in  part  execution  of  the 
parol  agreement,   and  not  for  the  purpose  of 
putting  that  agreement  in  writing,  it  is  well  set-    ' 
tied  that  an  instrument  thus  executed  does  not 
supersede  a  prior  parol  agreement." 

Section  213,  p.  1020,  same  text,  reads : 
"The  rule  that  parol  testimony  may  not  be 
given  to  contradict  a  written  contract,  is  applied 
only  in  suits  between  the  parties  to  the  instru- 
ment or  their  privies.  The  parties  to  a  written 
instrument  have  made  it  the  authentic  memorial 
of  their  agreement,  and  for  tbem  it  speaks  the 
whole  truth  upon  the  subject-matter.  It  does 
not  apply  to  third  persons,  who  are  not  pre- 
cluded from  proving  tlie  truth,  however  contra- 
dictory to  the  written  statements  of  others." 

Section  228,  Id.: 

"The  authorities  are  agreed  that  a  parol  con- 
tract may  be  added  to  a  written  ene,  and  the 
two  may  stand  together,  though  made  simultane- 
ously. The  same  principle  declares  that  the 
reduction  to  writing  of  one  feature  of  an  entire 
transaction,  in  part  execution  thereof,  does  not 

greclude  proof  by  parol  of  the  other  features, 
ttherwise  stated,  the  rule  is  that  proof  is  ad- 
missible of  any  collateral,  parol  agreement  or 
independent  fact  which  does  not  interfere  with 
the  terms  of  the  writtoi  contract,  though  it  may 
relate  to  (he  same  subject-matter ;  and  whether 
such  collateral  agreement  wag  made  or  inde- 
pendent fact  occurred  contemporaneously  with 
or  as  preliminary  to  the  main  contract  in  writ- 
ing is  quite  immateriaL" 

Section  230,  Id.,  Is,  in  part,  as  follows: 
"The  rule  that  where  a  written  contract  is 
made  as  only  a  part  execution  of  an  entire  ver- 
bal contract,  that  portion  not  embodied  in  the 
paper  may  be  shown  by  parol,  applies  only 
where  such  portion  is  in  itself  a  distinct,  com- 
plete contract,  not  to  mere  stipulations  in  re- 
gard to  and  varying  the  tenns  on  the  written 
contract.  What  is  sought  to  be  shown  as  a  col- 
lateral agreement  must  not  in  any  way  con8>ct 
with  or  contradict  what  is  contained  in  the 
written  contract.  Extrinsic  evidence  is  not  ad- 
missible to  show  that  a  contract  was  partly 
written  and  partly  oral,  if  the  matter  proposed 
to  be  made  part  of  the  contract  by  sudi  eri- 
dence is  inconsistent  with  the  terms  of  the  writ- 
ing. But  the  fact  that  the  collateral  agreement 
relates  to  the  subject-matter  of  the  written  in- 
strument does  not  render  the  admission  of  sadi 
evidence  obnoxious  to  this  rule." 

Defendant  below  denied  pfalntifra  allega- 
tions as  to  the  oral  agreement,  and  denied 
any  participation  in  or  knowledge  of  the 
transaction  between  his  brother,  O.  E.  Stuart, 
and  the  plaintiff,  or  between  the  plaintiff 
and  the  Bankers'  Ouaranty  Company. 
Though  defendant  pleaded  the  purchase  on 
the  part  of  plaintiff  through  O.  E.  Stnart,  as 
agent,  of  the  Guaranty  Company  stock,  and 
the  payment  therefor  in  the  Life  Insurance 
Company  stoc^,  yet  since  by  his  pleadings, 
and  we  may  say  by  his  testimony,  he  denied 
having  anything  to  do  with  said  transaction 
or  being  privy  thereto  in  any  way,  we  are 
unable  to  say  that  he  places  himself  In  a  posi- 
tion to  InToke  the  rule  aa  to  parol  testimony 


Digitized  by  ^OOQlC 


Too 


STUART  ▼.  MEYER 


619 


wbich  tends  to  vary,  contradict,  or  others 
vise  affect  the  legal  effect  of  a  written  In- 
stnunent  Johnson  v.  Portwood,  89  Tex. 
235;  Pierce  v.  Johnson,  50  S.  W.  610; 
Hugbes  v.  Sandal,  25  Tex.  162;  Greenleaf 
on  Kvldence,  vol.  1,  |  279a.  As  sustaining  the 
pr(q>ositlon  that  the  general  rule  whldi  ex- 
cludes parol  evidence  when  offered  to  con- 
tradict or  vary  the  terms,  provisions,  or  legal 
effect  of  a  written  instrument  has  no  ap- 
plication to  the  collateral  undertakings  or 
eases  in  which  the  written  Instrument  was 
executed  In  part  perfornumce  of  the  entire 
oral  agreement,  see  Hansen  v.  Yturrla,  48 
S.  W.  795;  Preston  v.  Breedlove,  36  Tex. 
96 ;  Green  v.  Gresham,  21  Tex.  Civ.  App.  601, 
53  S.  W.  383,  384 ;  Cummlnga  v.  Moore  (writ 
denied)  27  Tex.  dr.  App.  555,  65  S.  W.  1113 ; 
Thomas  v.  Hammrad,  47  Tex.  42;  Rose's 
Texas  Motes,  vol.  2,  p.  795;  Landrum  v. 
Stewart,  111  8.  W.  769 ;  Davis  v.  Slsk  (writ 
denied)  49  Tex.  Oiv.  App.  193,  108  S.  W.  472; 
Street  v.  J.  I.  Case  Threshing  Oa,  188  8.  W. 
727;  Selta  v.  Brewers',  etc.,  CJo.,  14a  U.  S. 
510.  12  Sup.  Ct  46,  85  U  Ed.  837;  and  the 
well-known  Massachusetts  case  of  Durktn  v. 
Cobleigh,  156  Mass.  108,  80  N.  B.  474,  17  L. 
R.  A.  270,  82  Am.  St  Rep.  436. 

[4]  Hoice,  we  conclude  that  as  to  the  first 
question  raised  the  answer  must  be  adverse 
to  appellant's  contention.  We  think  the 
evidence  sufficient  to  sustain  the  finding 
which  must  be  Imputed  to  the  court  that  an 
oral  agreement  was  had  between  appellant 
and  appellee  In  the  carrying  out  of  which 
occurred  the  transfer  of  the  Idfe  Insurance 
Company  stock  to  the  Guaranty  Company, 
and  the  transfer  by  It  to  plaintiff  of  100 
shares  of  its  stock.  Plaintiff  below  testified, 
in  part,  as  follows: 

"I  had  that  50  shares  of  American  Home  Life, 
and  Stuart  was  in  trouble — ^be  was  about  to  lose 
bis  presidency  from  that  company— and  he  came 
np  to  Bowie,  and  he  insisted  on  me  to  help  him 
all  I  oonld,  and  I  told  bim  as  a  friend  of  mine 
that  I  would  do  so;  and  be  wanted  me  to  let 
bim  bare  my  stock  so  he  could  rote  it  That  con- 
versation took  place  in  1912;  I  think  it  was 
in  ttie  spring  of  the  year— it  was  cool  or  chilly 
weather— I  think  it  was  in  the  spring  of  the 
year.  The  conversation  took  place  in  my  hotel. 
He  wanted  the  stock  to  help  him  out  in  his  com- 
pany that  he  started  and  as  a  friend — be  has 
been  that — I  should  help  him  to  do  so,  and  1 
did;  and  I  didn't  look  at  those  papers,  I  just 
simply  took  Stuart's  •verbal  statement,  'Xou 
know  I  am  a  friend  of  yours,  and  I  wouldn't 
have  you  lose  a  cent  for  anything  in  the  world, 
and  it  is  Just  simply  to  help  me  out,'  and  I  said. 
'Anything  I  can  do  for  you,  Mr.  Stuart,  I  will 
be  glad  to  do  so,'  and  I  never  intended  to  buy 
or  exchange  the  American  Home  Stock  for  any 
other  kind  of  stock  that  I  didn't  know  anything 
about.  After  I  had  agreed  to  turn  over  that 
American  Home  stock,  then  tus  brother  came 
up  here.  Mr.  R.  T.  Stuart  told  me  about  bow 
he  would  close  up  the  deal :  be  said,  'I  want  you 
to  do  ail  you  can  for  me ;  I  am  very  bnsy ;'  and 
be  went,  and  before  he  left  he  said,  'I  may  have 
to  send  my  brother  up  here  because  I  am  a 
very  busy  man ;'  and  bia  brother  came  up  here 
then,  and  he  said,  'I  came  up  here  to  look  after 
that  deal  that  you  and  my  brother  made  about 
that  American  Home  Stock  j'  and  I  did  that  to 
help  him  out  in  liis  Amencan  Home  affairs ;  I 


r  never  intended  to  boy  any  Bankers'  Gnaranty 
Stock." 

The  witness  goes  on  and  stotes  that  O.  B. 
Stuart,  who  the  evidence  shows  is  the  brother 
of  R.  T.  Stuart,  and  was  the  agent  of  the 
Bankers'  Guaranty  Company  at  the  time  of 
this  transaction,'  told  tiie  plaintiff  that  it 
would  be  necessary  for  plaintiff  to  execute 
a  transfer  of  his  American  Home  Life  In- 
surance stock  to  the  Bankers'  Guaranty 
Company,  and  to  sign  a  memorandum  of  pur- 
chase of  the  Guaranty  Ccmpany's  stock,  in 
order  to  carry  out  the  agreement  which  he, 
plaintiff,  had  therefore  made  with  B.  T. 
Stuart,  who  it  is  shown  was  president  of  the 
Guaranty  Company  at  this  time  and  was 
also,  or  had  been,  presldoit  of  the  American 
Home  Life  Insurance  Company  and  owned 
stock  in  both  corporations.  The  evidence  fur- 
ther shows  that  about  a  year  and  a  half  or 
two  years  prior  to  the  tilal  of  the  case,  plain- 
tiff met  R.  T.  Stuart  at  the  former's  hotel 
and  asked  him  when  he  would  get  his  Life 
Insurance  Company  stock  back,  and  told  him 
that  he  wanted  the  matter  fixed  up,  and  that 
Stuart  promised  him  that  he  would  attend 
to  the  same,  saying: 

"Bob,  I  will  make  it  satisfactory  to  you  the 
very  next  time  I  come  up.  Ton  know  I  am  a 
friend  of  yours  and  I  will  make  it  absolutely 
satisfactory  to  you ;    you  shan't  lose  a  cent." 

[6]  While  it  is  true  that  in  another  place, 
under  cross-examination,  the  witoess  stated 
that  he  could  not  tell  whether  the  first  con- 
versation he  bad  with  R.  T.  Stuart  In  regard 
to  the  stock  transacti<Hi  was  in  1909  or  1910, 
stating: 

"It  was  fire  or  six  years  ago;  but  I  couldn't 
tell  you  when.    I  cannot  recall  those  dates" 

— yet  since  the  date  of  the  Instruments  upon 
which  appellant  relied  to  defeat  plaintiff's 
action  shows  that  the  transfer  of  stock  was 
effected  in  1912,  we  think  the  court  was  en- 
tirely Justified  in  giving  credence  to  that  por- 
tion of  plaintiff's  testimony  where  he  stated 
that  the  first  conversation  had  with  Stuart 
relative  to  this  matter  was  shortly  prior  to 
the  time  when  O.  B.  Stuart  came  to  Bowie 
and  secured  his  Home  life  Insurance  Com- 
pany stock. 

[•]  We  are  further  of  the  opinion  that  the 
Judgment  must  be  sustained  on  the  question 
of  limitation.  _  If  the  parol  agreement  be- 
tween R.  T.  Stuart  and  plaintiff  was  made  In 
fact  as  contended  by  plaintiff,  and  if  In  fact 
these  written  Instruments  were  executed  by 
plaintiff  and  the  exchange  of  stocks  effected 
merely  in  pursuance  of  the  larger  oral  agree- 
ment, defendant  bore  to  plaintiff  a  trust  re- 
lation with  reference  to  the  holding  of  the 
50  shares  of  Life  Insurance  Company  stock, 
and  limitation  would  not  begin  to  run  in 
favor  of  the  trustee  until  a  r^udiatloa  by 
him  of  such  trust  relationship,  and  until  the 
cestui  que  trust  had,  In  the  exercise  of  due 
diligence  or  by  constructive  notice,  discovered 
such  repudiation.  Neyland  v.  Bendy,  69  Tex. 
711,  7  S.  W.  49T;  Cole  v.  Noble,  63  Tex.  432; 
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Pitman  v.  Holmes,  34  Tex.  CSv.  App.  485,  78 
S.  W.  963.  la  tills  connection  plaintiff  tes- 
tified: 

"As  to  whether  I  ever  talked  to  Mr.  Stuart 
after  1  parted  with  my  stock,  I  will  say,  I  don't 
know  how  lone  it  was.  1  wrote  a  letter,  and 
it  was  quite  a  long  time  afterwards,  and  Stuart 
assured  me  that  he  would  be  up,  and  he  was  up 
one  time,  and  Mr.  Stuart  said  :  'Bob,  I  am  very 
busy.  I  haven't  got  absolutely  no  time  to  attend 
to  it,  but  I  wUl  be  up  again  in  a  very  short 
time.' " 

Then  follows  the  testimony  quoted  bere- 
Inabove. 

[7]  From  this  evldoice  It  would  seem  that 
the  court  was  justified  In  concluding  that 
up  to  within  two  years  prior  to  the  filing 
of  the  suit,  defendant  had  admitted  his  trust 
relationship  as  to  the  American  Home  Life 
Insurance  Company  stock,  and  had  prom- 
ised an  early  return  thereof.  Wherefore  we 
conclude  that  defendant's  plea  of  limitation 
ought  not  to  be  sustained. 

All  assignments  of  error  are  overruled,  and 
the  Judgment  Is  affirmed. 

On  Motion  to  Certify. 

[I]  Appellant's  motion  to  certify  is  based 
on  several  grounds  of  alleged  conflict  with 
the  dedslons  of  Courts  of  dvll  Appeals  and 
the  Supreme  Court.  A  conflict  with  a  de- 
cision of  the  Supreme  Court  is  not  authority 
for  certifying  the  question  involved.  Article 
1623,  Vernon's  Sayles'  Texas  Civil  Statutes; 
T.  &  P.  Ry.  Co.  V.  "Wlllson,  101  Tex.  269,  106 
S.  W.  825. 

[t]  I.  It  Is  claimed  that  In  holding  that  If 
the  parol  agreement  between  defendant  and 
plaintiff  was  as  claimed  by  the  latter,  defend- 
ant bore  a  trust  relation  to  plaintiff  with  ref- 
erence to  holding  the  50  shares  of  the  Life 
Insurance  Company  stodc,  we  are  In  conflict 
with  the  San  Antonio  Court  of  Civil  Ap- 
peals, In  Bundren  v.  Lehr  Agricultural  Co., 
40  S.  W.  205;  with  the  Amarillo  Court,  In 
Pollard  V.  Allen,  171  S.  W.  530;  with  the 
Supreme  Court,  In  Phillips  v.  Holman,  26 
Tex.  277.  In  the  Bundren  Case  was  Involved 
a  contest  between  the  daughter  and  a  Judg- 
ment creditor  of  the  father,  the  latter, 
through  the  constable,  having  levied  upon 
certain  lots  In  the  name  of  the  father,  but 
which  the  daughter  claimed  by  virtue  of  an 
alleged  agreement  of  her  father  to  give  her 
thereon  a  written  lien  to  secure  borrowed 
money.  While  the  facts  of  the  two  cases 
are  In  no  wise  similar,  nor  the  questions  of 
law  Involved  lUeutical,  yet  appellee  quotes 
from  the  opinion  the  following  language, 
claiming  It  to  be  expressive  of  a  holding  con- 
trary to  ours  In  the  instant  case,  to  wit: 

"A  trust  does  not  arise  from  a  promise  of  one 
to  convey  land  in  payment  of  a  loan,  and  neither 
can  it  arise  from  the  breach  of  a  mere  parol 
contract    Perry  on  Tnista,  $$  133,  134." 

If  any  doubt  should  arise  as  to  the  ques- 
tion of  conflict  here  suggested,  It  Is  dispelled 
by  reading  the  text  from  whldi  Judge  Fly 
quoted  as  sustaining  authority.  The  author 
-discussing  the  question  of  a  trust  In  the 


land  or  other  thing  conveyed,  or  sought  to  be 
changed,  not  the  relationship  between  the 
parties  as  affecting  the  question  of  limita- 
tion. 

In  Pollard  v.  Allen,  supra,  was  Involved  the 
placing  of  money  In  bank  by  Allen  to  the 
credit  of  his  uncle,  who  It  was  alleged  prom- 
ised to  put  said  money  out  at  interest  for 
the  benefit  of  Allen.  The  contest  was  be- 
tween the  executor  of  the  uncle,  deceased, 
and  Allen.  In  the  first  place,  where  the  very 
plea  of  plaintiff  shows  that  the  money  loan- 
ed or  placed  to  defendant's  credit,  or  to  the 
person  represented  by  defendant,  was  to  be 
loaned  out.  such  plea  excludes  the  theory 
that  the  Indentlcal  money  was  Intended  to  be 
returned,  or  that  any  sort  of  bailment  of 
the  chattel  Itself  was  created.  There  are 
other  features  In  the  dted  case  which  we 
believe  distinguish  them  from  the  one  under 
consideration.  It  might  be  further  noted  that 
In  179  S.  W.  xvi,  It  is  shown  that  a  writ  of 
error  was  granted  In  the  Alloi  Case. 

While  not  Incumbent  upon  us  In  this  con- 
nection to  note  the  Supreme  Court  case  of 
Phillips  v.  Holman,  yet  we  do  not  feel  we 
are  out  of  harmony  with  that  case.  There 
Phillips  transferred  to  H<dmaa  certain  shares 
of  stock  which  Holman  agreed  to  use  "as 
In  his  Judgment  would  make  It  most  profita- 
ble or  productive."  In  the  opinion  Justice 
Bell,  for  the  court,  said: 

"It  U  true,  the  contract  did  not  contemplate 
any  particular  period  of  time  Within  whidi  it 
was  to  be  performed ;  but  it  nevertheless  Implied 
that  it  should  be  performed  within  a  reasonable 
time,  and  devolved  upon  Holman  the  obligation, 
after  the  lapse  of  a  reasonable  time,  to  account 
to  Phillips  upon  the  contract." 

The  certificates  of  stock  were  transferred 
In  1838,  while  suit  was  filed  In  18S7. 

In  the  instant  case,  according  to  plaintiff's 
plea,  the  transfer  of  stock  was  made,  not 
for  the  purpose  of  Stuart's  selling  It  or  trad- 
ing it,  but  to  be  held  by  his  designated  agent 
for  a  specific  purpose,  and  then  to  be  re- 
turned. 

[10]  2.  It  Is  urged  that  In  holding  that  the 
plaintiff  was  not  precluded  from  establish- 
ing a  larger  parol  contract  of  which  the 
written  transfer  of  the  Life  Insurance  Com- 
pany's certificates  was  but  a  part,  we  are 
In  conflict  with  the  holding  of  the  Austin 
Court  of  Appeals  In  McCuHou^  v.  F.  &  M. 
Bank,  68  Tex.  Civ.  App.  160,  123  S.  W.  438. 
and  Sims  v.  Shafer,  133  S.  W.  702;  with 
the  Dallas  Court,  in  Hendrick  v.  Chase  Tnr- 
nlture  Co.,  186  S.  W.  277;  with  the  Amarillo 
Court,  In  Insurance  Co.  t.  Barrlngton,  IfeO 
S.  W.  938;  with  the  San  Antonio  Court,  in 
Wizlg  V.  Beisert  «t  al.,  120  8.  W.  954.  In  the 
interest  of  brevity,  we  will  state  that  we  have 
carefully  examined  each  case  to  which  we 
have  been  referred,  and  in  our  opinion  no 
conflict  exists  between  our  holding  in  this 
case  and  that  In  any  case  dted.  The  cited 
cases  merely  enunciate  the  general  rule  that 
evidence  of  prior  or  contemporaneous  parol 
agreements  which  are  Inconsistent  with  and 
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tend  to  vary  the  terms  of  a  written,  contract 
Is  Inadmissible.  This  nile  we  thoroughly 
recognized  In  our  consideration  of  the  ques- 
tions here  Involved  on  original  hearing,  and 
we  do  not  believe  that  In  anything  We  have 
said  has  that  role  been  disregarded. 

We  do  not  think  we  are  in  conflict  with 
Belcher  Land  Mortgage  Co.  v.  Norrls,  by 
this  court,  34  Tex.  Civ.  App.  Ill,  78  S.  W.  390, 
In  the  expression  used  In  this  opinion,  to  wit: 

"  •  •  •  He  (Stuart]  denied  having  anything 
to  do  with  said  transaction  or  being  privy  there- 
to in  any  way,  and  we  are  unable  to  say  that  be 
places  himself  in  a  position  to  invoke  the  rule 
as  to  parol  testimony  wiiich  tends  to  vary,  con- 
tradict, or  otherwise  affect  the  legal  effect  of  a 
written  instrument." 

While  we  do  not  believe  any  conflict  of  law 
has  been  pointed  out,  yet,  as  we  constme  the 
allegations  of  the  petition  with  reference  to 
the  amoont  In  controversy,  the  cause  was  one 
over  which  the  district  court  had  exclusive 
original  Jurisdiction,  and  therefore  the  ap-. 
pellant  may  Invoke  the  Jurisdiction  of  the 
Supreme  Court  by  applying  for  writ  of  er- 
ror, and  he  is  not  without  remedy  In  case  we 
are  in  error  in  our  expressed  views. 

The  motion  to  certify  is  overruled. 


WBDGWOKTH  et  ux.  v.  POPE  et  al. 
(No.  8679.) 

(Court  of  Civa  Appeals  of  Texas,    Ft.  Worth. 

April  16,  1917.    Rehearing  Denied 

May  19,  1017.) 

1.  MoBTOAQKS  $s»32(5)  —  Absolute  Deed  as 
MoBTOAGB—CoNSTBDCTioN— Continued  Ex- 
istence 09  Debt. 

Whether  a  conveyance  absolute  on  its  face 
with  a  written  agreement  for  repurchase  is  a 
mortgage  or  a  conditional  sale  will  depend  upon 
the  continued  existence  of  the  relation  of  debt- 
or and  creditor,  and,  unless  such  relation  con- 
tinues, the  transfer  will  be  held  a  conditional 
sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §|  61,  88.] 

2.  MoBTOAOES  €=>39  —  Absolute  Deed  as 
mobtgaqe— constbuction  —  question  fob 
Jury. 

Where  a  deed  absolute  on  its  face  contain* 
ing  an  agreement  for  a  reconveyance  to  the 
grantor  upon  payment  of  notes  did  not  state 
whether  the  notes  would  be  satisfied  by  the 
conveyance  in  the  event  of  the  grantor's  failurs 
to  repurchase  and  was  silent  respecting  disposi- 
tion of  a  judgment  held  as  collateral,  the  ques- 
tion of  the  intention  of  the  parties  was  for  the 
jury  under  appropriate  instructions. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  112,  113.] 

Error  from  District  Conrt,  Tarrant  Coun- 
ty; J.  W.  Swayne,  Judge. 
Suit  by  V.  K.  Wedgworth  and  wife  against 

3.  B.  Pope  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

A.  B.  Curtis  and  V.  K,  Wedgworth,  both 
of  Ft.  Worth,  for  plaintiffs  In  error.  Ste- 
phens &  Miller  and  Glover  C.  Johnson,  all  of 
Ft  Worth,  for  defendants  In  error. 


DUNKLIN,  J.  On  January  6,  1914,  V.  K. 
Wedgworth  and  wife,  Fannie  R.  Wedgworth, 
executed  to  J.  B.  Pope  an  Instrument  in 
writing  In  the  form  of  regular  conveyance 
with  warranty  of  title,  purporting  to  con- 
vey certain  town  lots  in  the  city  of  Ft  Worth. 
The  consideration  recited  in  the  Instmment 
was  as  follows: 

"Ten  dollars  and  the  further  consideration  of 
the  agreements  hereinafter  made: 

"It  is  the  purpose  and  intention  of  this  in- 
strument to  make  an  absolute  and  unqualified 
conveyance  of  said  property  and  to  vest  Jn  the 
grantee,  free,  clear  and  unincumbered  title  there- 
to, having  no  other  or  further  conditions  at- 
tached thereto  except  the  following  right  to  re- 
purchase said  property  upon  the  following  terms, 
to  wit: 

"(1)  The  said  J.  B.  Pope,  grantee  herein.  In 
accepting  this  instrument  gives  to  the  grantors 
herein,  and  the  grantors  herein  expressly  reserve 
the  right  to  repurchase  said  property  from  said 
J.  B.  Pope  at  any  time  on  or  before  the  first  day 
of  August,  1914,  up  en  the  payment  in  full  by 
the  grantors  or  either  of  them,  of  three  certain 
notes  executed  by  V.  K.  Wedgworth  to  J.  B. 
Pope  in  the  principal  sums  of  $1,600,  $869.45 
and  $458.85,  respectively,  dated  Deceniber  15, 
1910,  December  19,  1912,  and  December  19, 
1912,  respectively,  together  with  interest  and  at- 
torney's fees. 

"(2)  It  is  further  agreed' and  stipulated  that 
if  the  grantors  herein  shall  pay  to  J.  B.  Pope 
the  full  amount  of  the  aforesaid  notes,  includ- 
ing principal,  interest  and  attorney's  fees,  on  or 
before  August  1,  1914,  then,  in  that  event  J. 
B.  Pope  shall  reconvey  all  of  the  aforesaid  prop- 
erty to  the  grantors  herein,  and  shall  also  assign 
to  said  grantors  all  his  interest  in  -  and  to  a 
certain  jndgment  in  favor  of  J.  B.  Pope  against 
D.  M.  Beauchamp,  J.  W.  Maxwell  and  J.  L. 
Rutherford  in  the  case  of  Pope  v.  Beauchamp  et 
al.  now  pending  before  the  Supreme  Court  of 
Texas  on  application  for  writ  of  error. 

"(3)  It  is  further  agreed  and  stipulated  that 
J.  B.  Pope  shall  allow  as  credits  on  the  afore- 
said notes  all  and  any  moneys  received  by  him 
from  said  judgment  in  the  case  of  Pope  v.  Bean- 
champ  et  al.,  on  or  before  the  first  day  of  Au- 
gust 1914,  but  not  thereafter. 

'"Now,  therefore,  if  said  V.  K.  Wedgworth  and 
Fannie  R.  Wedgworth,  grantors  herein,  shall  faU 
and  refuse  to  pay  all  of  the  aforesaid  notes  to- 
gether with  all  the  interest  due  thereon  and  at- 
torney's fees  on  or  before  the  first  day  of  August 
1914,  then  and  in  that  event  the  option  to  re- 
purchase the  aforesaid  property  shall  be,  and  is 
forfeited  by  said  V.  K.  Wedgworth  and  Fannie 
R.  Wedgworth. 

"In  the  event  of  the  forfeiture  of  the  right  to 
repurchase  as  hereinabove  stated  on  or  before 
August  1,  1914,  then  the  said  J.  B.  Pope  shall 
be,  and  by  these  presents  is  vested  with  clear 
and  unincumbered  title,  being  free  to  own,  hold, 
or  in  any  manner  dispose  oi  said  property;  it 
being  in  that  event  the  property  of  the  said  J. 
B.  Pope,  free  from  any  right,  title,  claim  or  in- 
terest therein  or  thereto  in  said  V.  K.  Wedg- 
worth and  Fannie  R.  Wedgworth. 

"This  deed  is  given  in  compromise  of  a  certain 
injunction  proceeding  in  the  district  court  of  the 
Seventeenth  judicial  district  of  Tarrant  county, 
Texas,  same  being  No.  36074  and  styled  V.  K. 
Wedgworth  v.  Glover  C.  Johnson  et  al.,  on  the 
docket  of  said  court ;  and  a  part  of  the  consid- 
eration hereof  is  the  forbearance  of  J.  B.  Pope 
to  foreclose  at  this  time  his  deed  of  trust  lien 
on  the  property  hereinabove  mentioned,  and  a 
relinquishment  on  the  part  of  V.  K.  Wedgworth 
and  Fannie  B.  Wedgworth  of  such  rights  as 
they  may  have  under  said  injunction  proceed- 
ing." 
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At  the  time  of  the  execution  of  that  In- 
SLxniment,  Wedgworth  owed  to  Pope  the 
promissory  notes  mentioned  in  paragraph  1 
of  the  consideration  so  expressed,  to  secure 
the  payment  of  which  Pope  held  deeds  of 
trust  fi^m  Wedgworth  and  wife  upon  the 
property  conveyed  by  the  deed.  Pope  also 
iield  as  collateral  security  for  $1,500  of  safd 
tfldebtedness,  ^he  Judgment  mentioned  in  par- 
agraph 2  of  tne  consideration,  which  was  a 
judgment  of  foreclosure  upon  a  vendor's  lien 
note  for  the  principal  sum  of  $3,000  executed 
by  D.  M.  Beaucbamp,  J.  W,  Maxwell,  and 
J.  h.  Rutherford  In  favor  of  0.  T.  Wright, 
which  had  been  trausferred  to  Wedgworth, 
and  which  Wedgworth  had  hypothecated  to 
Pope. 

We'dgworth  and  wife  Instituted  this  suit 
against  Pope  to  recover  the  alleged  excess  in 
value  of  said  lots  over  and  above  said  indebt- 
edness; also,  to  recover  title  ^  the  Judgment 
held  by  Pope  as  collateral,  or,  in  the  alterna- 
tive, the  value  thereof;  also,  to  recover  the 
value  of  an  undivided  one-half  interest  In 
two  other  lots  upon  which  Wedgworth  had 
also  executed  a  deed  of  trust  to  secure  ac- 
crued Interest  on  the  notes  referred  to  above, 
an'd  which  deed  of  trust  it  was  alleged  had 
been  foreclosed  by  a  trustee's  sale  and  pur- 
chased by  Pope  after  the  execution  of  the 
deed  first  mentioned. 

In  their  petition  plaintiffs  alleged  the  ex- 
ecution of  the  promissory  notes  referred  to, 
with  the  further  allegation  that  they  failed 
to  pay  off  said  indebtedness  within  the  pe- 
riod given  by  said  deed  to  repurchase  the 
property;  that  thereby  the  deed  became  an 
absolute  'deed  of  conveyance  to  Pope.  Plain- 
tiffs further  alleged  that.  In  addltlcm  to  the 
consideration  expressed  in  the  deed.  It  was 
understood  and  agreed  by  and  between  them 
and  Pope,  at  the  time  of  the  execution  of  the 
deed,  that,  in  the  event  plaintiffs  should  fall 
to  i>ay  off  said  indebtedness  and  the  deed 
should  thereupon  become  an  absolute  con- 
veyance, then  Pope  would  pay  to  plaintiffs 
such  sum  as  the  reasonable  value  of  the  prop- 
erty so  conveyed  might  exceed  the  amount  of 
said  indebtedness,  and  should  also  transfer 
'0  plaintiffs  the  Judgment  held  by  Pope  as 
>.>ollateral  security.  It  was  further  alleged 
that  on  August  1,  1914,  the  time  limit  given 
j)lalntiffs  to  repurchase  their  property,  the 
Aame  was  reasonably  worth  the  sum  of  $7,- 
360,  and  that  the  Judgment  held  by  Pope  as 
<;olIateraI  was  of  the  reasonable  value  of 
$4^225.  The  difference  between  the  alleged 
aggregate  value  of  the  real  estate  and  the 
judgment  and  the  amount  admitted  to  be 
idue  Pope  upon  the  notes  was  the  sum  of 
$S,965,  for  which  amount  plaintiffs  sought 
Judgment.  Plaintiffs  also  sought  to  recover 
the  value  of  a  life  insurance  policy  alleged 
to  havt  been  also  hypothecated  as  security 
for  said  Indebtedness  prior  to  the  execution 
of  f^ld  deed;   but  this  policy  was  returned 


to  blm  upon  the  trial,  and  therefore  will  not 
be  further  notice. 

The  defendant  pleaded,  first,  that  the  deed 
In  controversy  was  a  conditional  sale  which 
became' absolute  upon  the  failure  of  plain- 
tiffs to  repurchase  within  the  time  specified, 
and  that  the  only  consideration  agreed  be- 
I  tween  the  parties  therefor  was  a  compromise 
I  of  the  injunction  suit  as  recited  therein.  In 
another  count  of  his  answer  defendant  fur- 
ther alleged  that  In  September,  1914,  after 
the  expiration  of  the  period  within  which 
plaintiffs  had  a  right  to  repurchase  the  prop- 
erty, there  was  a  foreclosure  of  the  'deed  of 
trust  held  by  him  upon  the  property  at  the 
time  of  the  execution  of  the  deed,  and  he 
became  the  purchaser  thereof  for  the  sum 
of  $500;  the  sale  being  made  by  the  trustee 
mentioned  in  the  deed  of  trust  in  accordance 
with  the  terms  thereof,  aqd  defendant  being 
the  highest  bidder  therefor  at  public  auction. 
Defendant  further  alleged  that  the  Judgrn^nt 
In  favor  of  Pope  against  Beauchamp  et  al. 
'did  not  award  a  foreclosure  of  lien  for  the 
full  amount  Of  the  collateral  note,  bnt  for 
$1,500  only  of  that  amount;  that  said  Judg- 
ment is  still  pending  on  appeal  to  the  Su- 
preme Court  of  Texas;  that  it  is  qneetion- 
able  whether  or  not  such  foreclosure  wiU  be 
sustained;  .and  that  without  such  foreclo- 
sure the  Judgment  would  be  practically  of 
no  value,  as  the  defendants  in  that  Judgment 
are  Insolvent  By  a  plea  In  reconvention, 
the  defendant  further  sought  a  personal 
Judgment  against  plaintiffs  upon  said  prom- 
issory notes  for  the  balance  due  thereon, 
after  crediting  the  same  with  the  amounts 
realized  at  the  foreclosure  sales  of  the  pro{>- 
erty  un'der  deeds  of  trust  and  mentioned 
above. 

The  trial  court  Instructed  a  y;erdlct  against 
the  cause  of  action  asserted  by  the  plaintiffs 
and  in  favor  of  the  defendant  upon  his  cross- 
action  for  the  amount  claimed.  From  that 
Judgment,  plaintiffs  have  prosecuted  this 
writ  of  error. 

The  first  assignment  we  will  consider  wll) 
be  the  one  complaining  of  the  court's  per- 
emptory instruction  to  the  Jury. 

[1]  Whether  or  not  the  deed  In  controversy 
became  an  absolute  de€U  of  conveyance  from 
and  after  August  1,  1914,  or  whether  or  not 
after  that  date  it  had  the  effect  to  leave  in 
full  force  and  effect  the  prior  mortgage  lien 
upon  the  property,  or  else  Itself  constituted 
a  mortgage  lien  thereon,  is  the  first  ques- 
tion to  be  determined. 

In  Alstin  V.  Cundlff,  62  Tex.  462,  In  dis- 
cussing the  question  whether  or  not  a  con- 
veyance absolute  on  Its  face  with  a  written 
agreement  for  repurchase  signed  by  the  par- 
ties was  a  mortgage  or  a  conditional  sale, 
the  court,  after  reference  to  the  decision  of 
Ruffier  V.  Womack,  30  Tex.  840,  said : 

"The  true  test,  as  laid  down  in  the  above  cut 
of  Ruffier  v.  Womack,  is  that,  if  the  relation  of 
debtor  and  creditor  continues  to  exist,  it  i«  a 
mortgage ;  othenriae,  it  is  a  conditional  aal^" 
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3  Pomeroy,  Eqtrtty,  par.  1185,  is  as  follows; 

"The  criterion  is  the  continued  existence  of  a 
debt  or  liability  between  the  parties,  so  that 
the  oonveyaiice  is  in  reality  intended  as  a  se- 
curity for  the  debt  or  indemnity  against  the  lia- 
bility. If  there  is  an  indebtedness  or  liability 
between  the  parties,  either  a  debt  existing  prior 
to  the  conTeyance,  or  a  debt  arising  from  a  loan 
made  at  the  time  of  the  conveyance,  or  from  any 
other  cause,  and  this  debt  is  still  left  subsist- 
ing, not  being  discharged  or  satisfied  by  the  con- 
veyance, but  the  grantor  is  regarded  as  still 
owing  and  bound  to  pay  it  at  some  future  time, 
so  that  the  payment  stipulated  for  in  the  agree- 
ment to  reconvey  Is  in  reality  the  payment  of 
the  e:dsting  debt,  then  the  whole  transaction 
amounts  to  a  mortgage,  whatever  languagte  the 
parties  may  have  used,  and  whatever  stipala- 
tions  they  may  have  inserted  in  the  instrument 
On  the  contrary,  if  no  such  relation  whatsoever 
of  debtor  and  creditor  is  left  subsisting,  then  the 
transaction  ia  not  a  mortgage,  bat  a  mere  sale 
and  contract  of  repurchase." 

Jones  oa  Mortgages,  {  258,  reads: 
"Whether  a  conveyance  be  a  mortgage  or  a 
conditional  sale  must  be  determined  by  a  con- 
sideration of  the  particular  circumstances  of 
each  case.  'A  glance  at  the  numerous  adjadi- 
cationa  in  controversies  of  this  kind  will  suffice 
to  show  that  each  must  be  decided  in  view  of 
the  particular  circumstances  which  belong  to 
and  mark  its  character,  and  that  the  only  safe 
criterion  is  the  intention  of  the  parties,  to  be 
ascertained  by  considering  their  situation  and 
the  surrounding  .facta,  as  well  as  the  written 
memorials  of  the  transaction.'  The  intention  of 
the  parties  is  the  only  true  and  infallible  test, 
and  this  intention  ia  to  be  gathered  from  the 
circumstances  attending  the  transaction  and  the 
conduct  of  the  parties  as  well  as  from  the  face 
of  the  written  contract." 

See,  also,  Jones  on  Mortgages,  H  263,  266, 
267;  MlUer  v.  Yturrla,  69  Tex.  549,  7  S.  W. 
206;  Klrby  t.  Natl.  Loan  &  Investment  Co., 
22  Tex.  Civ.  App.  257,  54  8.  W.  1081 ;  Good- 
l»r  T.  Bloom,  43  Tex.  Ov.  App.  434,  96  S.  W. 
663. 

[2]  It  win  be  noted  that  In  the  deed  In 
controversy  there  was  no  stipulation  that  the 
notes  owing  by  Wedgworth  to  Pope  at  the 
time  of  the  execution  qt  the  Instrument 
should  be  satisfied  by  the  conveyance  In  the 
event  of  the  failure  of  the  plalntiflfs  to  repur- 
chase the  property  conveyed.  Whethier  or 
not  sAch  notes  should  be  credited  with  any 
sum  as  the  value  of  said  real  estate,  in  the 
event  ot  a  failure  of  the  plaintiffs  to  repur- 
chase, and,  If  so,  the  amount  of  such  credit, 
tlte  deed  Itself  does  not  diow.  The  deed  Is 
also  silent  with  respect  to  the  disposition  of 
the  Judgment  held  by  Pope  as  collateral  in 
that  contingency.  The  evidence  was  con- 
flicting as  to  whether  or  not  it  was  under- 
stood between  the  parties  that  the  debts 
owing  by  plaintiffs  would  be  extinguished  if 
the  deed  became  absolute.  We  think  Wedg- 
worth's  testimony,  which  was  the  only  testi- 
mony on  that  iaisae,  was  Insufficient  to  sup- 
port the  allegation  In  plaintiff's  petition  that 
the  understanding  of  the  parties  was  that,  in 
the  event  he  should  fail  to  repurchase  the 
property,  Pope  would  charge  himself  with  the 
reasiMiable  value  thereof,  and  should  pay 
Wedgworth. the  excess  of  such  value  over  and 


aXmve  the  amount  of  the  debts.  However,  In- 
dependent of  such  failure  of  proof  on  that 
issue,  and  for  the  reasons  already  indicated, 
we  are  of  the  opinion  that  the  court  should 
have  submitted  for  a  determination  by  the 
Jury,  under  appropriate  instructions,  the  is- 
sue whether  or  not  it  was  the  intention  of  the 
parties  that  the  deed  should  operate  as  an 
absolute  deed  from  and  after  August  1,  1914. 

The  proper  determination  of  other  Issues 
presented  in  the  pleadings  would  hinge  upon 
the  determination  of  that  Issue,  and  hence 
we  will  not  discuss  them. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


MATHIS  et  al.  v.  PRITCHARD  et  aL 
(No.  8721.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
April  21,  1917.) 

1.  Apfeai.  ano  Esbob  i8=>84(K1)  —  Reyiew — 
Questions  Conszdebkd. 

In  a  suit  against  the  trustees  of  a  conim(m 
school  district  to  enjoin  the  application  of  cer- 
tain funds  belonging  to  the  district  for  the  build- 
ing of  a  scboolhouse,  where  there  was  no  conten- 
tion that  the  members  of  the  board  of  county 
school  trustees  who  made  the  order  were  not 
duly  elected  and  qualified,  or  that  the  defend- 
ants were  not  regularly  elected  and  qualified,  or 
that  they  were  proceeding  in  the  disposition  of 
the  funds  of  the  district  in  an  irregular  manner, 
or  that  there  has  been  any  actual  effort  to  col- 
lect of  the  plaintiffs  any  tax  in  excess  of  that 
authorized  by  the  Constitution,  the  appellate 
court  will  only  determine  question  of  the  valid- 
ity of  the  order  of  consolidation. 

2.  Appeal  and  Error  9=»840(1)  —  Review  — 
Questions  Considered. 

In  view  of  Acts  34th  Leg.  c.  36>.  |  4,  pro- 
viding for  consolidation  of  school  districts  for 
the  purpose  of  establishing  a  high  school  upon 
a  petition  of  a  majority  ot  the  qualified  electors 
of  the  districts  sought  to  be  consolidated,  the 
contention  that  the  order  of  consolidation  wns 
a  nullity  for  the  reason  that  it  was  not  made 
opou  a  petition  of  a  majority  of  the  qualiHed 
electors  of  the  two  districts  consolidated  will 
not  be  considered,  where  it  is  nowhere  asserted 
in  the  pleadings  that  the  consolidation  was  for 
the  purpose  of  establishing  a  high  school  or  that 
within  those  districts  there  were  children  of  hi^ 
school  advancement 

8.  Schools  and  School  Dibtbictb  9=b37(3)— 
Consolidation — Statutj;. 
Acts  34th  Leg.  c.  36,  {  2,  provides  that  the 
general  management,  etc.,  of  public  schools  in 
each  eovmty  shall  be  vested  in  five  county  school 
trustees,  etc.  Section  4  provides  that  such  trus- 
tees are  authorized  to  exercise  authorities  here- 
tofore vested  in  the  countv  commissioners'  court 
in  respect  to  subdividing  and  making  changes  in 
school  districts,  and  further  prescribes  regula<- 
tions  with  respect  to  notice.  Acts  32d  Leg.  c.  26 
(which  Acts  34th  Leg.  c.  36  amended)  i  6,  pro- 
vides that  all  rights  and  powers  pertaining  to  the 
public  free  schools  of  the  county  formerly  vest- 
ed in  the  commissioners'  court  and  not  prescrib- 
ed by  the  act  are  vested  in  the  county  school 
trustees.  Held  that,  although  the  word  "consol- 
idate" is  not  used,  section  4  gave  the  board  ot 
county  school  trustees  the  power  formerly  given 
the  county  comraissioneTs'  court  to  consolidate 
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oommoo    districts   aliready    organized    without 
petition  of  tlie  Sectors. 

gDd.  Note.— For  other  caBes,  see  Schools  and 
ool  Districts,  Cent.  EHg.  |  63.] 

Appeal  from  District  Court,  Jones  Ooanty ; 
Jno.  p.  Thomas,  Judge. 

Suit  for  injunction  by  6.  W.  Matbis  and 
others  against  O.  L.  Prltcliard  aud  others,  as 
Trustees  of  Common  School  District  No.  56 
of  Jones  County.  From  an  order  dlssoivlcg 
an  Injunction,  plaintiffs  appeal.    Affirmed. 

E.  T.  Brooks  and  Jaa  P.  Stlnson,  both,  of 
AnsMi,  for  appellants.  Andrews  &  Coombes, 
of  Stamford,  and  B.  £.  Rodgera,  ot  Anson,  for 
appellees. 

CONNER,  C.  J.  This  Is  an  appeal  from  an 
order  dissolving  an  injunction  sued  out  by 
appellants  against  G.  L.  Pritchard  and  others, 
as  the  trustees  of  common  school  district  No. 
66  of  Jones  county,  Tex.,  to  restrain  the  ap- 
plication of  certain  fimds  belonging  to  said 
district  to  the  building  of  a  schoolhouse. 

The  case  made  -by  the  pleadings,  briefly 
stated,  is  that  on  or  about  May'  23, 1014,  com- 
mon school  district  No.  56  held  an  election 
for  the  purpose  of  an  issuance  of  bonds  in 
the  sum  of  $1,000  to  build  a  schoolhouse;  that 
the  election  resulted  in  favor  of  the  bonds 
which  were  duly  issued  and  sold  and  a  tax 
levied  on  all  property  within  the  district  not 
to  exceed  60  centa  on  the  $100  valuation  to 
pay  the  bonds  and  Interest ;  that  thereafter, 
on  the  25th  day  of  September,  1915,  "the  duly 
qualified,  acting  county  school  trustees  of 
Jones  county,  in  session  as  the  board  ot  trus- 
tees for  said  county,"  entered  an  order  "rede- 
fining and  redistrlctlng  said  common  school 
district  No.  56,  thereby  taking  in  common 
school  district  No.  14,"  which  had  theretofore 
been  duly  constituted.  It  was  further  al- 
leged that  a  later  election  was  held  in  the 
territory  theretofore  known  as  common 
school  district  No.  14  for  the  issuance  of 
bonds  for  the  purpose  of  building  a  school- 
house  In  the  sum  of  $1,000,  which  said  elec- 
tion also  resulted  in  favor  of  the  issuance  of 
bonds,  and  in  payment  of  which  a  tax  of  8 
cents  on  the  $100  valuation  of  property  in  the 
enlarged  district  had  been  levied. 

It  was  complained,  among  other  things, 
that  the  order  of  cons<^idation  was  without 
authority  and  void,  and  that  by  the  assess- 
ment of  taxes  last  mentioned  the  plaintiffs' 
property,  situated  in  that  part  of  the  district 
originally  56,  was  burdened  with  a  tax  In 
excess  of  that  allowed  by  the  Constitution. 
It  was  further  complained,  in  substance,  that 
the  trustees  made  defendants  were  about  to 
appropriate  funds  <^btained  by  the  tax  levy 
first  mentioned  to  tlie  building  of  a  school- 
house  within  the  territory  of  wbidi  original 
school  district  No.  14  was  composed. 

[f  ]  The  result  of  the  appeal  from  the  judg- 
ment of  the  court  dissolving  the  injunction 
depends,  we  think,  upon  whether  or  not  the 
•order  of  the  board  of  trustees  of  date  Sep- 
tember 25, 1915,  ^nsolidatlng  sdiool  districts 


Nos.'56  and  14  was  valid.  If  that  order  was 
authorized,  then,  regardless  of  all  other  ques- 
tions presented  on  this  appeal,  the  judgment 
must  be  affirmed;  for  appellants  made  no 
contention  that  the  members  of  the  board  ot 
ooimty  school  trustees  who  made  the  order 
were  not  duly  elected  and  qualified ;  nor  is 
there  any  contention  that  the  defendants,  the 
trustees  of  common  school  district  No.  56  as 
consolidated,  were  not  regularly  elected  and 
qnalifled,  or  that  they  were  proceeding  in  the 
disposition  of  the  funds  of  the  district  In  an 
irregular  manner;  nor  does  it  appear  from 
the  pleadings  that  there  has  been  any  actual 
effort  to  collect  of  appellants  any  tax  in  ex- 
cess of  that  authorized  by  the  Constitution. 
So  that,  as  stated,  we  deem  it  to  be  only 
material  to  determine  the  question  of  the  va- 
lidity of  the  order  oC  oonsolidatioo  men- 
tioned. 

[2,  3]  The  power  of  subdividing  counties 
into  convenient  school  districts  and  of  alter- 
ing lines  thereof  and  of  consolidating  dis- 
tricts already  constituted  was  formerly  vest- 
ed in  the  county  commissioners'  courts.  See 
Revised  Statutes  1»11,  arts.  2815,  2816.  Ar- 
ticle 5815  was  amended  by  act  approved  April 
3,  1913  (Acts  33d  Le«.  c.  129),  but  the  amend- 
ment is  not  important  in  the  determination  of 
the  question  before  us.  The  Iieglslature, 
however,  by  act  approved  March  5, 1915  (see 
Oeneral  Laws  84th  Leg.  p.  68),  provided  (sec- 
tion 2)  that  the  general  management  and  con- 
trol of  public  free  schools  In  each  county  of 
the  state  should  be  vested  in  five  county 
school  trustees  elected  from  the  coimty  at  the 
time  and  in  the  manner  pointed  out  in  the 
act.    It  was  then  provided  (section  4)  that: 

"The  county  school  trustees  are  authorised  to 
exercise  the  authority  heretofore  vested  in  the 
county  commissioners  court  with  respect  to  sub- 
dividing the  county  into  school  districts,  and  to 
making  changes  in  school  district  lines.'' 

After  other  regulations  in  respect  to  notice, 
it  was  further  along  in  said  Section  also  pro- 
vided that: 

"The  county  school  trustees  shall  have  author 
Ity  to  consolidate  two  or  more  common  school 
districts  into  a  larger  common  school  district 
where  a  majority  of  the  qualified  electors  ot 
^ch  commim  school  district  at  interest  shall  ne- 
tition  the  county  school  trustees  for  consolida- 
tion in  order  that  a  high  school  may  be  estab- 
lished for  the  children  of  high  school  advance- 
ment in  the  common  school  district  so  oonai^ 
dated." 

One  of  appellants'  contentions  is  that  the 
order  of  consolidation  referred  to  was  a  nul- 
lity for  the  reason  that  the  order  was  not 
made  upon  a  petition  of  a  majority  of  the 
qualified  electors  of  common  sdiool  districts 
Nos.  50  and  14,  but  this  particular  t^ase  of 
the  appeal'  is  not  deemed  Important  nor  con- 
trolling, for  the  reason  that  it  is  nowhere  as- 
serted in  the  pleadings  that  the  consolidation 
of  districts  Nos.  56  and  14  was  for  the  pur- 
pose of  establishing  a  high  school,  or,  in^ed, 
that  within  those  districts  there  were  chil- 
dren ot  high  school  advancement  Tbe  ques- 
tion presented,  therefore^  under  tine  acts  re- 
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fened  to,  necessitates  merely  a  dete|nnlna- 
tlon  of  tiie  pow.er  of  the  board  of  county 
achocA  trosteea  to  change  the  lines  of  or  con- 
solidate school  districts  already  organized. 
We  bare  concluded  that  the  general  language 
from  section  4  of  the  act  approved  March 
5, 1915,  and  whl<A  we  first  quote,  gave  audi 
power.  It  Is  true  the  word  "consolidate"  Isr 
not  used,  but  the  act  by  Its  caption  purports 
to  be  an  act  "amending  chapter  26,  Acts  Beg- 
nlar  Session  of  the  32d  Legislature,"  which, 
among  other  things  (section  6),  expressly 
provides  that: 

"All  rights  and  powers  pertaining  to  the  pub- 
lic free  schools  of  the  county  that  have  hereto- 
fore been  vested  in  the  commissioners'  court  and 
that  are  not  prescribed  by  this  act,  shall  here- 
after be  vest^  in  the  county  school  trustees." 
—thus,  on  the  whole,  evincing,  as  we  tbinlc, 
the  legislative  purpose  to  vest  In  the  board 
of  county  school  trustees  the  general  power, 
without  the  requirement  of  petitions,  for- 
merly given  to  county  commissioners'  courts 
to  change  the  lines  or  consolidate  common 
«chool  districts  for  public  free  sdiool  pur- 
poses. 

Since  the  preparation  of  the  foregoing 
opinion  our  attention  has  been  called  to  the 
recent  case  of  Price  v.  County  School  Trus- 
tees, by  the  Dallas  Court  of  Appeals,  pubUsh- 
ed  In  192  S.  W.  1141,  but,  as  the  case  Is  in 
liarmony  with  the  conclusion  already  an- 
nounced, a  simple  reference  thereto  will  be 
sufficient. 

Judgment  affirmed. 


AKIN  et  aL  ▼.  THOMPSON  et  at    (No.  8616.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

April  28,  191T.) 

1.  Hdsbano  and  Wife  €=»85(1)— Joint  Note 

— LlABIUTT. 

The  act  of  a  wife,  in  Joining  with  her  hus- 
band in  the  executi<m  of  a  vendor's  lien  note 
for  the  purchase  price  of  land  which  became  a 
part  of  tiie  community  estate  of  the  makers 
of  the  note,  did  not  create  a  personal  liability 
on  the  part  of  the  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {{  334,  336,  337.] 

2.  Husband  and  Wife  ^=»57— Notes— Stat- 

triES— RlTKOACTIVE    OPERATION. 

TTnder  Rev.  St.  IMl,  p.  1719,  Final  Title, 
i  6,  providing  that  no  Uaoility  incnrred  prior 
to  the  time  when  any  statute  will  be  repealed 
or  altered  by  the  Revised  Statutes  shall  be  af- 
fected by  such  repeal  or  alteration,  but  suit 
for  sudi  liabilities  shall  be  instituted  and  pro- 
ceeded with  in  all  respects  as  if  such  prior  stat- 
ute had  not  been  repealed  or  altered,  Vernon's 
Savles'  Ann.  Civ.  St  1914,  art  4621,  giving  the 
wile  the  sole  management  and  control  of  her 
separate  property,  and  article  4622,  relating  to 
community  property  and  giving  wife  sole  con- 
trol of  her  personal  earnings,  etc.,  and  article 
4624,  providing  that  community  property  other 
than  Uie  wife  s  personal  eamugs  and  income 
from  separate  property  shaQ  be  subject  to  her 
debts  and  that  she  shall  never  be  the  joint  mak- 
er of  the  note  of  another  without  the  joinder  of 
her  bnsband,  can  be  given  no  retroactive  effect 
to  create  a  personal  Uability  on  the  part  of  a 
wife  wiio  joined  with  her  husband  as  maker  of 


a  note  executed  before  the  passage  of  such  sec- 
tions. 

WE<d.  Note.— Fw  other  cases,  see  Husband  and 
ife.  Cent  Dig.  K  274,  28l] 

Appeal  from  District  Court,  Wise  County; 
F.  O.  McKlnsey,  Judge. 

Suit  by  Launi  Thompson  and  others 
against  Mrs.  Nellie  P.  Akin  and  another. 
Judgmrat  for  plalntlfTs,  and  named  defend- 
ant appeals.  Judgment  reversed  and  render- 
ed as  to  named  defendant,  and  in  other  re- 
spects not  disturbed. 

Btunpass  &  Crumbang^,  of  Terrell,  for  ap- 
pellant McMurray  &  Gettys,  of  Decatur,  and 
H.  B.  Lobdell,  of  Bridgeport,  for  appellees. 

CONNER,  C,  J.  Mrs.  NeUle  P.  Akin  ap- 
peals from  a  Judgment  against  her  in  favor 
of  the  appellee,  Laura  Tliompson,  executrix, 
upon  a  promissory  note  executed  by  Nellie  P. 
Akin  and  her  husband,  W.  J.  Akin,  reserving 
the  vendor's  lien  upon  certain  lands  therein 
mentioned. 

[1,  2]  The  sole  question  presented  is  wheth- 
er the  judgment  against  Nellie  P.  Akin  per- 
sonally and  anthorizlng  execution  against  her 
separate  property  was  correct  We  think 
not  The  note  was  executed  by  W.  J.  Akin 
and  NeUie  P.  Akin  for  part  of  the  pur- 
chase money  of  certain  lands,  which  the  evi- 
dence shows  without  doubt  thus  became  a 
part  of  the  community  estate  of  the  makers  of 
the  note.  That  a  wife  had  no  power  to  so 
contract  prlw  to  the  act  approved  March  21, 
1913  (General  Laws  1918,  p.  61;  Vernon's 
Sayles'  Texas  GivU  Statutes,  arts.  4621,  46'22, 
and  4624)  has  been  so  frequently  determined 
that  we  need  only  cite  a  few  decisions  to 
that  effect  Lynch  v.  E>lkes,  21  Tex.  229; 
Trimble  v.  Miller,  24  Tex.  215;  Farr  T. 
Wright  &  Hart,  27  Tex.  96;  Covington  v. 
Burleson,  28  Tex.  368;  Menard  v.  Snydor, 
29  Tex.  267 ;  Harris  v.  WlUlams,  44  Tex.  124; 
Snow  V.  Mather,  52  Tex.  661;  Sigal  v.  Mil- 
ler, 26  S.  W.  1012.  That  the  power  did  not 
so  exist  under  the  circumstances  of  this  case, 
to  be  hereinafter  stated,  even  under  the  act 
approved  March  21,  1913,  already  referred  to, 
has  been  quite  recently  decided  by  the  Texar- 
kana  Court  of  Appeals  in  the  case  of  Red 
River  Nat  Bank  v.  Ferguson,  192  S.  W.  1088. 
We  need  not,  however,  express  approval  of 
the  opinion  of  the  Texarkana  court  In  order 
to  sustain  our  conclusions,  for  the  reason  that 
the  note  signed  by  appellant  Nellie  P.  Akin, 
and  upon  which  the  judgment  was  rendered, 
was  executed  May  5, 1913,  prior  to  the  taking- 
effect  of  the  act  appro\'ed  March  21,  1913, 
which  in  no  event  can  be  given  the  retroactlce 
effect  of  creating  a  personal  liability  on  the 
part  of  Mr.  Akin.  See  section  6,  Final  Title, 
Revised  Statutes  1911,  p.  1719,  which  reads, 
so  far  as  applicable: 

"That  ♦  •  ♦  no  liability  •  »  *  incurs 
red  prior  to  the  time  when  any  statute,  or  part 
thereof,  shall  be  repealed  or  altered  by  the  Re- 
vised Statutes,  shall  be  discharged  or  affected 
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by  such  repeal  or  alteration ;  but  •  •  ♦  suits 
for  such  ♦  • '  ♦  liabilities  •  •  *  shall  be 
instituted  and  proceeded  with  in  all  respects  as 
if  such  prior  statute,  or  part  thereof,  had  not 
been  repealed  or  altered,    etc. 

We  condude  that  the  court  erred  in  render- 
ing a  personal  judgment  against  Mrs.  Nellie 
P.  Akin,  and  that  as  to  ber  the  judgment 
should  be  reversed  and  here  rendered  In  her 
favor;  the  judgment  la  other  respects  not 
being  disturbed. 


COLONIAL  LAND  &  LOAN  CO.  v.  JOPLIN. 
(No.  73»a) 

((Tourt  of  Civil  Appeals  of  Texas.     Galveston. 

May  22,  1&17.    Rehearing  Denied 

June  14,  1917.) 

1.  EsTOPPEi,  «=91(1)— Gbotjnds. 

Where  an  order  for  foreclosure  sale  of  prop- 
erty of  a  nursery  company  ordered  the  sale  of 
lands  and  nursery  stock  to  be  made  separately, 
and  that  the  sale  of  the  lands  must  be  made  sub- 
ject to  the  right  of  the  mortgagor  to  remove  the 
nursery  stock  at  any  time,  the  plaintiff,  hy  ex- 
cepting to  the  court's  order  and  preserving  to 
itself  the  right  to  assert  the  claim  in  a  differ- 
ent proceeding,  agreed  that  the  title  of  the 
nursery  stock  should  not  pass  by  the  sale  of  the 
land,  and  acquiesced  in  tne  provisicMi  in  the  or- 
der that  the  mortgagor  might  remove  it  from 
the  land. 

[Ed.  Note.— For  other  cases,  seo  Estoppel, 
Cent  Dig.  S  257.] 

2.  Appeal  and  Ebbob  ^=>82(5)— Fobecu>subi 
— Review— Jttdoments  Ajtealable. 

The  order  of  the  court  that  the  lands  and 
nursery  stock  thereon  be  sold  separately  in  effect 
decided  that  tho  nursery  stock  was  personal 
property,  and  determined  the  rights  of  the  par- 
ties, and  hence  was  a  final  and  appealable  judg- 
ment. 

[EH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  479.] 

3.  MOBTOAOES  €=3d79  —  FOBBOIiOSrBB  —  Rx- 

viBW— Questions  CoNCLtrnBD. 
A  decision  on  appeal  that  the  plaintiff  in 
the  foreclosure  proceedings,  who  purchased  the 
lands,  could  not  enjoin  the  removal  of  such 
stock,  which  ho  had  expressly  agreed  might  be 
done,  does  not  involve  or  decide  whether  the 
nursery  stock  was  in  fact  personal  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  (  1656.] 

4.  MOBTOAOES   <S=>491— RiOHT   OF  MOBTOAOOB 

TO  Sfveb  PebsonaEiTY— Exebcise  by  Coubt. 

I  Where  mortgagor  was  entitled  to  sever  per- 
sonal property  on  the  land,  the  court  may  cause 
such  severance  in  foredosure  proceedings  against 
the  land. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  gj  1434-1437.] 

5.  Mobtgages  <g=3l33— Lien— Nubsebt  Stock. 

If  it  was  not  intended  by  the  parties,  in 
giving  and  accepting  trust  deeds,  that  nursery 
stock  on  land  conveyed  should  become  a  perma- 
nent acquisition  to  the  soil,  such  stock  would 
be  personalty,  and  would  not  be  affected  by  lien 
of  trust  deed. 

[Fxl.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  260,  264,  266.] 

6.  MOBTOAOES  i8=»133  —  LiBN  —  Ntjbsbby 
Stock. 

X7nder  the  rule  that  annual  crops,  whether 
growing  or  ready  for  harvesting,  are  regarded 
as  personal  property,  and  are  not  subject  to  a 
mortgage    which   does   not   specifically    include 


them,  and  that  they  may  be  severed  by  the  mort- 
gagor at  any  time  prior  to  destruction  of  his 
title  by  sale,  nursery  ttotk  on  land  conveyed  by 
trust  deed,  which  had  no  value  unless  trans- 
planted and  sold  annually,  was  personal  prop- 
erty, and  not  subject  to  the  lien  of  the  trust 
deed,  although  sudt  stodc  could  In  fact  remain 
in  ground  longer  than  one  year. 

'  [Ed.  Note.— For  other  cases,  see  Mortgages, 
C!ent  Dig.  §{  260,  264,  265.] 

7.  MoBTOAOEs  <&=>186(5)  —  halt  —  Bvidkhce 

— SUrFIOIENOT. 

On  intervention  In  receivership  proceedings 

by  a  mortgagee,  who  was  purchaser  at  foreclo- 
sure proceedmgs,  to  secure  the  application  of 
tho  proceeds  of  the  sale  of  nursery  stock  on 
the  mortgaged  land  to  the  balance  of  his  fore- 
closure judgment,  evidence  held  to  show  that  it 
was  the  intention  of  the  parties  that  such  nur- 
sery stock  should  remain  personal,  property. 

Appeal  from  District  Court,  Harris  Coun- 
ty ;  Chas.  E.  Ashe,  Judge. 

Suit  by  the  Colonial  Land  A  Loan  (Company 
against  Paul  W.  Joplin.  receiver  of  the  Alvln 
Japanese  Nursery  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

See,  also,  184  S.  W.  537. 

Bryan  &  Bryan,  of  Houston,  for  appellant 
Sam  Bradley  Fogle,  of  Houston,  for  appellee. 

GRAVELS,  J.  Appellant  Loan  Company,  on 
July  5,  1915,  became,  through  purchase  and 
assignment,  the  successor  to  the  Lumber- 
man's National  Bank  of  Houston  In  the 
ownership  of  a  judgment  rendered  by  the 
trial  court  against  appdlee  Joplin,  as  re- 
ceiver of  the  Alvln  Japanese  Nursery  (com- 
pany for  over  $29,000,  secured  by.  long-stand- 
ing deed  of  trust  liens  upon  the  lands  of  that 
company  upon  which  its  nursery  and  nursery 
stock  was  situated.  As  part  of  this  Judg- 
ment, foreclosure  of  the  trust  deed  Hens 
upon  these  lands  bad  been  ordered,  and  direc- 
tion made  that  they  be  sold  in  due  coarse  of 
the  receivership,  and,  after  its  purchase  there- 
of, appellant  liOan  Ck>mpany,  after  Inter- 
vening in  the  rec^vershlp,  asked  the  court 
to  order  a  sale  of  the  lands  so  covered 
by  Its  judgment  lien.  This  was  d(me,  and 
commissioners  were  first  appointed  to  sell 
all  the  Nursery  Company's  property,  both 
nursery  stock  and  land  together,  at  private 
sale ;  but  the  court  refused  to  confirm  a  sale 
made  in  this  manner,  and  later,  on  December 
10,  1916,  ordered  the  sale  of  the  lands  and 
the  nursery  stock  to  be  made  separately, 
that  of  the  lands  to  occur  on  the  first  Tues- 
day in  January,  1916,  and  to  be  made  subject 
to  the  right  of  the  receiver  to  remove  the 
nursery  stock  at  any  Ume  prior  to  Mardi  1, 
1916,  thus  in  effect  holding  the  nursery  stock 
to  be  personal  property,  and  not  subject  to 
the  Loan  Company's  judgment  lien  upon  the 
lands.  The  original  liens,  thus  merged  in- 
to the  judgment  Ilea  by  the  foreclosure,  had 
been  glvm  back  In  1909  and  in  1814,  and 
covered  the  lands  on  whidi  the  nursery  stock 
was  then  and  at  all  material  later  times 
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situated,  bat  did  not  specify  nor  make  any 
reference  to  the  nursery  stock. 

[11  In  January,  1916,  when  these  lands  were 
sold  under  this  order,  appellant  Loan  Com- 
pany bought  them  in  on  Its  judgment  at  a 
price  which  left  a  balance  still  due  it  on  the 
Judgment  of  something  over  |10,000.  It  had 
excepted  to  the  court's  order  of  December  10, 

1915,  separating  the  lands  and  the  nursery 
stodc  and  directing  separate  sales  of  each, 
and  thereby  preserved  to  itself  the  right  to 
assert  the  claim,  which  forms  the  sole  basis 
of  this  suit  and  this  appeal  therein,  that  the 
proceeds  of  the  sale  of  the  nursery  stock 
should  be  subjected  to  its  judgment  lien  and 
applied  toward  payment  of  the  $10,000  balance 
due  on  the  Judgment  The  Loan  Company, 
however,  in  thus  excepting  to  the  order  of 
December  10th,  and  so  preserving  its  right 
in  a  different  proceeding  to  press  the  claim 
inToIved  in  the  case  now  at  bar,  bad  agreed 
that  the  title  to  the  nursery  stock  should  not 
pass  by  the  sale  of  the  lands,  and  had  ac- 
quiesced in  the  provision  therein  that  the 
receiver  might  remove  it  from  the  lands  at 
any  time  prior  to  March  1,  1916 ;  nor  did  it 
apiieal  from  that  order,  bat,  after  confirma- 
tion of  the  sale  to  It  of  the  lands  in  January, 

1916,  It  filed  suit  for  an  injunction  to  restrain 
the  receiver  from  selling  or  removing  the  nur- 
sery stock,  as  per  the  recited  provisions  of 
the  December  10,  1015,  order.  This  court, 
in  affirming  the  trial  court's  order  refusing 
that  injunction,  said: 

"In  hia  order  refusing  the  application,  for  in- 
junction the  trial  judge  states  that  the  injunc- 
tion was  refused  because  he  was  of  opinion  that 
the  nursery  stock  was  not  a  part  of  the  realty, 
and  therefore  not  subject  to  appellant's  lien,  but 
that,  if  it  could  bo  considered  a  part  of  the 
realty,  the  injunction  should  be  granted.  We 
think  it  clear  that  the  injunction  was  proi)erly 
refused,  regardless  of  the  question  of  whether 
appellant  has  a  lien  on  the  nursery  stock  to  se- 
cure the  payment  of  the  balance  of  its  Judg- 
ment. The  agreement  of  appellant,  recited  in 
the  order  of  sale,  before  set  out,  that  the  title 
to  the  nursery  stock  should  not  pass  by  the  sale 
of  the-  land,  and  its  acquiescence  in  the  order  of 
the  court  'that  the  sale  of  the  land  upon  which 
the  nursery  stock  is  situatoa  shall  be  made  sub- 
ject to  the  right  of  the  receiver  or  bis  assigns 
to  remove  the  nursery  stock  at  any  time  prior 
to  March  1,  1916,'  is  a  complete  answer  to  ap- 
pellant's claim  of  a  right  to  enjoin  the  sale  or 
removal  of  the  nursery  stock.  Appellant  can- 
not claim  that  the  title  to  the  nursery  stock 
passed  to  it  by  its  purchase  of  the  land  under 
the  terms  of  the  order  of  sale  before  set  out. 
The  only  right  that  it  preserved  to  Itself  in  said 
order  was  the  right  to  assert  the  claim  that  the 
proceeds  of  the  sale  of  the  nursery  stock  should 
be  subjected  to  its  lien,  and  it  cannot,  in  viola- 
tion of  the  terras  of  the  order  under  which  it 
purchased  the  land,  enjoin  the  sale  and  removal 
of  the  nursery  stock.  If  appellant  was  not  sat- 
isfied with  the  terms  of  the  order  of  sale,  which 
reqnired  the  land  and  nursery  stock  to  be  sold 
separately,  and  denied  its  claim  of  lien  upon  the 
nursery  stock,  it  should  have  appealed  there- 
from. Having  acquiesced  in  the  order  of  sale, 
it  is  bound  by  its  terras,  and  the  receiver  cannot 
be  enj(»ned  from  selling  or  removing  the  nur- 
sery stock." 


See  Loan  Company  v.  Joplln,  184  S.  W.  638, 
639. 

After  affirmance  of  tlie  refusal  of  injunc- 
tion against  the  sale,  the  nursery  stock  was 
sold  by  appellee  Joplln  as  such  receiver,  pur- 
suant to  the  order  of  December  10,  1915,  for 
12,060.  Appellant  Loan  Company,  by  motion 
filed  in  the  trial  court  under  its  intervention 
in  the  general  receivership,  then  moved  the 
court  to  authorize  and  direct  a]K)eUee  receiver 
to  pay  over  this  |p2,050  to  it,  to  be  applied  on 
the  tnlance  due  on  its  judgment.  That  mo- 
tion having  been  denied,  the  Loan  Company 
duly  perfected  this  app(»l  therefrom  to  this 
court 

[2]  The  first  Queeticm  presented  is  that 
raised  by  appellee  as  to  the  Jurisdiction  of 
this  court  to  entertain  the  appeal.  The  sug- 
gestion is  that  the  order  overruling  the  mo- 
tion was  no  such  final  judgment  of  the  dis- 
trict court  as  might  be  appealed  from,  under 
Revised  Statutes,  art&  2078,  2079.  We  over- 
rule the  contenticm,  and  bold  that  this  court 
has  jurisdictioa.  The  judgment  of  the  court, 
that  appellant  did  not  have  a  lien  upon  the 
nursery  stock,  and  was  therefore  not  enti- 
tled to  the  proceeds  of  the  sale  of  same,  was 
a  final  judgment  so  far  as  this  particular 
matter-  was  concerned.  The  controversy  was 
between  tlia  appellant  and  the  appellee,  as  re- 
ceiver; the  judgment  finally  determined  ai>- 
pellant's  right,  and  we  think  it  could  be  ap- 
pealed from.  Fagan  &  Osgood  v.  Bogle  Ice 
Machine  Co.,  66  Tex.  324;  Trust  Co.  t.  Na- 
tional Bank,  80  Tex.  329,  34  S.  W.  Tdd. 

Upon  the  merits  of  this  appeal,  the  sole 
question  presented  for  our  determination  is 
thus  stated  by  the  Loan  Company  in  its 
brief  as  follows: 

"By  its  two  assignments  of  error  the  appel- 
lant raises  the  one  and  only  question  in  the 
case;  L  e.,  whether  or  not  the  nursery  stodc 
owned  by  the  Alvin  Japanese  Nursery  C(»upany 
became  and  was  such  a  part  of  the  land  in  and 
on  which  the  nursery  stock  was  growing  that 
it  became  subject  to  the  appellant's  deed  of  trust 
lien  upon  the  land." 

After  a  most  careful  consideration  of  the 
case,  we  conclude  that  the  view  of  the  learn- 
ed trial  Judge  was  correct  and  that  the  nur- 
sery stock  was  not  such  a  part  of  the  laud  as 
to  become  subject  to  the  Loan  Company's 
deed  of  trust  lien. 

[3]  Neither  can  we  agree  with  appellee  that 
this  question  was  decided  uipon  the  appeal 
from  the  order  refusing  the  Injunction  above 
quoted  from.  Upon  the  contrary,  a  careful 
reading  of  that  opinion  and  of  the  extracts 
from  it  above  quoted  will  Show  that  this 
court  rested  its  decision  of  that  appeal  upon 
another  ground ;  that  is,  that  the  Loan  Com- 
pany could  not  enjoin  the  doing  of  what  it 
had  expressly  ftgreed  might  actually  be  done. 
Willie  it  thus  expressly  held  uimecessary  to 
the  decision  of  that  case  the  determination 
of  the  question  now  before  us,  the  court  did 
go  on  to  discuss  It  in  the  following  language: 
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"We  deem  it  proper  to  say  that,  in  our  opin- 
i<M»,  the  question  of  whether  the  nursery  stock 
on  the  hind  is  subject  to  appellant's  Uen  de- 
pends upon  the  intention  of  the  parties  at  the 
time  the  trust  deed  was  executed.    *    *    * 

"If  the  evidence  justifies  the  conclusion  that 
at  the  time  the  mortgage  was  executed  it  was 
contemplated  by  the  parties  that  the  mortgagor 
should  have  the  right  each  year  to  sell  the  nur- 
sery stock  without  accounting  to  the  mortgagee 
for  the  proceeds  of  such  sales,  and  that  this 
right  had  been  exercised  by  the  mortgagor  con- 
tinuously since  the  execution  of  the  mortgage, 
we  think  it  should  be  held  that  it  was  the  in- 
tention of  the  parties  that  the  nursery  stock 
placed  or  grown  on  the  land  was  to  be  regarded 
aa  personal  property,  and  not  subject  to  the 
mortgage.  Hutchins  t.  Masterson,  46  Tex.  551, 
26  Am.  Rep.  2S6. 

"It  is  a  settled  rule  of  decision  in  this  state 
that  crops  grown  upon  land  covered  by  a  mort-- 
gage  are  personal  property  of  the  mortgagor, 
and  not  subject  to  the  mortgage.  Willia  v. 
Moore,  59  Tex.  628,  46  Am.  Rep.  284." 

[4]  In  these  last-quoted  paragraphs  we 
think  this  conrt  not  only  stated  the  domi- 
nating considerations  upon  which,  under  oar 
decisions,  the  character  of  the  property  here 
.Involved,  whether  real  or  personal.  Is  to  be 
determined,  but  also  cited  the  two  leading 
cases  in  which  our  Supreme  Conrt  authorita- 
tively announced  the  rule  that  obtains  in 
Texas.  Whatever  may  be  the  rule  In  other 
jurisdictions,  with  us  nether  annual  crops, 
whether  growing  or  standing  in  the  field 
ready  for  harvesting,  nor  anything  ehse  ac- 
tually annexed  to  the  land  and  not  Intended 
by  the  parties  to  Its  being  put  there  to  be- 
come a  permanent  accession  td  the  freehold, 
constitute  a  part  of  the  realty,  but  are  re- 
garded as  personal  property ;  and  as  such  the 
title  thereto  remains  in  the  malver  of  a  mort- 
gage upon  the  land,  which  does  not  by  bs»- 
dflc  provision  include  them,  and  be  may 
sever  them  in  law  or  In  fact  at  any  time 
prior  to  the  destruction  of  his  title  by  sale 
under  his  mortgage.  No  snle  under  the  mort- 
gage, and  therefore  no  e.'diinguishment  of  the 
mortgagor  Nursery  Company's  title,  having 
occurred  at  the  time  the  court,  through  the 
receiver,  In  September,  1914,  took  charge  of 
and  henceforth  stood  in  its  place  as  to  Its 
property,  no  good  reason  occurs  to  us  as  to 
why  the  court  could  not  cause  the  severance 
In  this  Instance,  and  thereby  do  the  same 
thing  the  mortgagor  might  have  done. 

The  first  of  the  above-stated  rules  of  law 
was  declared  by  our  Supreme  Court  In  Wil- 
lis T.  Moore,  59  Tex.  628,  46  Am.  Rep.  284, 
and  the  other  In  Hutchins  v.  Masterson,  46 
Tex.  551,  26  Am.  Rep.  280,  supra,  and  both 
pronouncements  are  still  the  law  in  Texas, 
having  been  reaffirmed  by  that  and  other  of 
our  courts  a  number  of  times. 

[t,  6]  If,  therefore,  under  the  evidence  and 
conditions  shown  here.  It  was  not  intended 
by  the  parties,  in  giving  and  accepting  the 
trust  deeds,  that  the  nursery  stock  should  be- 
come a  permanent  accession  to  the  soil,  or 
If  It  Is  to  be  considered  as  in  the  nature 
of  a  crop  produced  by  annual  labor,  and  con- 
sequently subject  to  the  same  rule  of  law,  It 


was  personalty,  and  not  affected  by  the  trust 
deed  liens. 

[7]  That  under  both  suppositions  its  char- 
acter was  fixed  as  personalty,  we  think,  is 
quite  free  from  doubt  There  Is  really  no 
dispnte  as  to  what  the  evidence  was  upon 
the  question  of  the  Intention  of  the  parties 
toward  the  nursery  stock  at  the  time  the 
loans  were  made,  but  the  viewpoints  of  the 
litigants  here  differ  as  to  its  effect. 

Appellant  contends  that  It  shows  an  In- 
tention to  make  a  permanent  acquisition  to 
the  freehold  by  having  a  nursery  stock  as  a 
whole  or  an  entity  In  the  land,  which,  de- 
spite the  contemplated  current  sale  from  sea- 
son to  season  in  due  course  of  the  business 
of  such  part  of  it  as  was  ready  for  the  mar- 
ket, still  as  a  fixture  constituted  It  part  of 
the  realty.  While,  upon  the  other  hand,  the 
appellee  insists  that  both  Mr.  Aral,  of  the 
Nursery  Company,  and  Mr.  Carter  of  the 
bank.  Intended  and  understood  that  the 
nursei7  stock  should  be  sold  and  removed  in 
the  regular  course  of  the  company's  business 
as  a  nurseryman,  and  that  such  mutually  con- 
templated severance  and  use  constituted  Its 
only  value,  shice  it  would  not  only  be  without 
value  if  left  permanently  upon,  but  would 
also  cause  depreclatl(»i  In  the  value  of;  the 
realty.    Mr.  Carter  testified: 

'"We  did  not  have  any  agreement  with  the 
Alvin  Nursery  Company,  or  any  one  represent- 

I  ing  it,  that  the  nursery  stock,  or  whatever  was 
growing  on  the  land,  was  not  to  be  subject  to 
our  mortgage.     Nothing  was  said  that  I   know 

I  of.  I  do  not  think  anything  was  said,  because 
we  naturally  supposed  that  anything  that  is  at- 
tached to  the  ground  there  is  part  <rf  the  real 
estate.  We  understood  that,  if  he  put  nursery 
stock  on  there,  he  would  be  selling  it  out  in  the 
due  course  of  business.  •  •  •  Aa  I  recall  it, 
tliere  was  no  agreement  in  regard  to,  or  state- 
ment made  as  to  what  was  to  be  done  with,  this 
nursery  stock;  but  I  just  understood  that  the 
nursery  business  would  be  continued,  and  that 
they  would  be  buying  and  selling  and  prodacing, 
and  I  supposed  that  whatever  nursery  stock  was 
in  the  ground  at  the  time  our  mortgage  was  fore- 
closed would  be  subject  to  the  mortgage.  Noth- 
ing was  said  about  it  on  either  side.  We  felt 
satisfied  that  the  effect  of  our  taking  a  mortgage 
was  that  way." 

Mr.  Aral  testified: 

"There  is  now  on  the  ground  very  little  of  the 
nursery  stock  which  was  there  at  the  time  the 
mortgage  was  given  to  the  Ijumberman's  Nation- 
al Bank.  There  was  no  agreement  between  me 
and  the  representative  of  the  Lnmbennan'i 
Bank,  with  whom  the  loan  was  negotiated,  that 
the  nursery  stock  should  remain  on  the  ground. 
There  was  no  agreement  as  to  whether  or  not 
the  nursery  stock  could  be  sold  in  the  regular 
course  of  trade,  or  anything  of  that  kind.  •  •  • 
Of  course,  if  the  trees  remain  permanent,  it  is 
not  nursery  stock.  By  nursery  stock  we  mean 
we  remove  it  a»  we  sell  it,  but  orchard  trees, 
that  means  that  it  remains  there,  and  when  I 
spoke  of  nursery  trees,  always  it  was  meant  to 
sell  it  through  the  proper  channels  of  business. 
In  November  there  was  about  75  per  cent,  of 
the  stock  could  be  sold  to  the  retail  trade,  and 
about  90  per  cent,  or  over  to  the  wholesale 
trade.  About  50  per  cent,  of  the  nursery  stock 
had  had  the  roots  cut  in  November,  1915.  and 
were  simply  setting  in  place  there  to  be  tal^en 
up  when  needed.  If  the  nursery  stodc  were 
left  in  exactly  the  same  condition  that  it  is 


Digitized  by  ^OOQlC 


Tez^ 


IX>VENSKOIi:iD  V.  CASAS 


now,  and  nothing  was  sold  off,  but  It  was  taken 
care  of  aa  it  shonld  be  for  another  year,  some  of 
it  would  be  usaalable — figs  and  peaches  and 
plums  and  citrus  trifoliata— by  being  left  in  the 
ground  for  another  year.  There  would  be  a 
probable  loss  of  30  per  cent,  of  the  stock; 
that  is,  if  it  would  be  allowed  to  stay  on  the 
farm  from  NoTember,  191S,  until  the  next  No- 
vember. Taking  care  of  it  as  it  should  be  taken 
care  of,  but  without  selling  any  of  it,  the  stock 
would  be  less  Taluable  by  70  per  cent,  than  it 
was  in  NoTember,  1915.  Nursery  stock  has  no 
value  unless  it  is  transplanted  and  sold.  If  the 
nursery  stock  was  left  too  long  on  the  ground, 
and  planted  too  closo  to  grow  in,  it  would  be  a 
detriment  to  the  land,  and  it  would  have  to  be 
thinned  out.  These  trees,  planted  too  close  to- 
gether, won't  do  anything  at  all,  and  when  we 
planted  those  in  tho  nursery  in  rows,  we  intend- 
ed to  remove  and  sell  them,  and  that  Is  the 
regular  way  in  which  nursery  stocks  are 
handled." 

How  tbls  nondiffering  testimony  from  both 
sides  to  a  common  understanding,  intent,  and 
purpose  could,  under  the  above-stated  rule 
of  law,  have  any  other  effect  than  to  fasten 
upon  this  property  the  character  of  person- 
alty, rather  than  of  realty,  we  find  ourselves 
unable  to  understand;   especially  so,  since  it 
affirmatively    appears    that    no    restriction 
whatever  was  placed  upon  the  mortgagor's 
right  from  time  to  time  to  sell  the  nursery 
stock,   and,  without  accounting  therefor  to 
the  mortgagee,  to  appropriate  the  proceeds 
to  Its  own  use  and  benefit.    Nor  do  we  deem 
the  citation   of  further  authority  upon  the 
point  necessary;   but  It  may  not  be  Inappro- 
priate to  say  that  we  have  become  convinced 
that  the  broad  rule  upon  this  subject,   aa 
stated  by  Mr.  Leonard  A.  Jones,  In  the  fifth 
edition  of  his  work  on  the  liftw  on  Mortgages 
of   Real  Property    (volume   1,  par.  434,   p. 
350),  referred  to  by  this  court  In  the  <^inion 
above  quoted  from,  and  now  relied  ux>on  by 
appellant  as  supporting  its  contention  here, 
has  not  been  followed  in  this  state.     And 
that  the  same  rule  of  law  applies  to  the 
nursery   stock,  under  all  the  circumstances 
and  conditions  shown  here,  as  does  to  crops 
produced  by  annual  labor  within  the  mean- 
ing of  the  rule  stated  in  WlUls  v.  Moore,  we 
think  Is  equally  clear;   nor  do  we  think  the 
mere  fact  that  some  parts  of  the  stock,  as, 
for  example,  the  trees,  are  not  so  ephemeral 
as  the  ordinary  annual  crops,  and  may  re- 
main In  the  ground  longer  than  one  year, 
strips  It  of  analogy  to  such  crops;  the  fact 
nevertheless  remains,  and  appears  from  the 
evidence  quoted,  that  for  the  purpose  of  the 
nursery  business  the  entire  stock  was  quite 
short-lived,  and.  If  allowed   to  stay  in  the 
ground  for  even  one  year  beyond  the  Intend- 
ed time  for  Its  removal,  would  not  only  It- 
self  very  greatly  deteriorate  in  value,   but 
would  Injure  the  land  as  well.    It  further  ap- 
peared that  It  had  no  value  unless  trans- 
planted and  sold,   and   that  in   November, 
1915,  prior  to  the  proceedings  above  recited 
relating  to  Its  sale,  about  95  per  cent,  or 
more  of  the  entire  stock  hod  so  far  matured 
that  It  oould  be  s<^d  in  due  course  of  the 


nursery  business  to  one  <!las8  or  the  other  of 
the  trade;  moreover,  about  56  per  cent  had 
been  cut  around  the  roots  and  left  ready  to 
be  taken  up  when  needed,  leaving  only  about 
45  per  cent  of  the  whole  undisturbed  and 
still  growing  In  the  ground  at  that  time. 

Under  these  facts,  we  think  the  same  rea- 
sons given  by  the  courts  for  holding  matured 
crops,  ungathered  and  ready  for  the  harvest, 
personal  property,  also  apply  with  eqnal 
force  to  this  nursery  stock.  Sllberberg  v. 
Trilling,  82  Tex.  623,  18  S.  W.  501;  E511U  v. 
Brigham,  150  S.  W.  602;  Heckt  T.  Dettman, 
56  Iowa,  67»,  7  N.  W.  495,  41  Am.  Bep.  131. 
The  conclusions  stated  necessitate  the  over- 
ruling of  both  assignments  and  an  affirmance 
of  the  Judgment;   and  It  Is  so  ordered. 

Affirmed. 


LOVENSKOIIiD  et  al.  v.  CASAS.    (No.  6874.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  6,  1817.     Rehearing  Denied 

Jnne  22,  1917.) 

1.  BVIDKKCK  «=>317(4) — Hkabsat. 

Witness  conld  not  testify  that  plaintiff  told 
lum  that  plaintifTs  grantor  gave  turn  the  deed 
to  keep ;  that  being  hearsay. 

[Ed.  Note. — For  other  cases,  see  Bvldence, 
Cent  Dig.  {  U77.] 

2.  EVIDKNCB         «=»271(15)    —    SBtF-SSBVIHG 

Declabations. 
Such  statement  was   Inadmissible   as   self- 
serving. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  iS  1092,  1003.] 

3.  BviDKWcB  «=»121(9) — Res  Qest^. 

Such  statement  was  inadmissible  as  not 
part  of  the  res  gestae. 

[Ed.  Note.-^Por  other  cases,  see  Evidence, 
Cent  Dig.  |$  320-325.] 

4.  WrrNEssKS    «s>159(2)  —  Interest  —  Dis- 

QUALUTCATION. 

In  trespasB-to  try  title  by  a  grantee  against 
his  grantor's  executor,  witness  could  not  testi- 
fy thai  plaintiff  told  him  that  plaintiffs  grun- 
tor  gave  him' the  deed  to  keep,  that  being  inad- 
missible as  violating  Vernon's  .Sayles'  Ann.  Civ. 
St  1914,  art  3690,  as  to  testimony  of  parties 
as  to  transactions  with  the  testator,  in  actions 
against  executors. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §i  629,  667,  668,  67a] 

5.  Evidence  ®=9123(1)-;-"Res  Gest^." 

A  narrative  declaration  is  not  res  gestte. 

(Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  EHg.  if  351,  357,  359,  368. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Gestm.] 

6.  BviDEWCE      <8=»444(4)  — Pabol— Restbio- 

TIONB  IN  ObANT. 
If  a  deed  contains  no  restriction  rendering 
it  operative  only  on  the  grantor's  death,  no  such 
clause  can  be  added  by  parol. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1929,  1930,  1940,  1941,  2049.] 

7.  Wills  <g=>S8(2)— "Deed"  ob  Will. 

An  instrument  purporting  to  convey  title 
to  lands  on  its  delivery  is  a  deed  and  not  a  will. 
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though  poascision  be  deferred  until  the  gran- 
tor's death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
*  Dig.  {  209. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deed.] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;   W.  B.  Hopkins,  Judge. 

Stilt  by  Juan  Gasas  against  Perry  O.  LoT- 
euskoild  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Jno.  O.  Scott  and  B.  B.  Ward,  both  of  Cor- 
pus Chrlstl,  for  appellants.  S.  A.  Early  and 
T.  O.  Woldert,  both  of  Corpus  Ohrlstl,  for 
appellee. 

SWEARINGEN,  J.  This  is  a  trespass  to 
try  title  suit  by  appellee,  Juan  Casas,  against 
appellants.  Perry  6.  Lovenskolld,  as  executor 
of  tbe  will  of  Oscar  G.  Lovenskolld,  deceased, 
and  the  beneficiaries  under  the  will  to  re- 
cover two  described  lots  in  Corpus  Chrlsti, 
Tex.,  together  with  rents  and  waste  caused 
by  the  removal  of  improvements  from  the 
lots.  Appellants  answered  "Not  guilty,"  and 
pleaded  title  by  limitation- of  three,  five,  and 
ten  years.  Upon  special  issues  answered  by 
the  Jury,  the  court  rendered  Judgment  for  ap- 
pellee. 

Oscar  Lovenskolld,  a  bachelor,  in  1S89  ex- 
ecuted a  deed  conveying  to  Juan  Casas,  the 
appellee,  the  property,  here  Involved,  to  be 
delivered  to  Juan  Casas  after  the  grantor's 
death.  Juan  Casas  waS  an  employ^,  agent, 
and  confidential  friend  and  intimate  asso- 
ciate of  Oscar  Lovenskolld  from  1S74  until 
1904.  There  is  no  dispute  that  possession  of 
the  deed  was  retained  by  the  grantor,  in  ac- 
cordance with  his  intent  for  delivery  after 
his  death  vntll  the  latter  part  of  April  or 
first  part  of  May,  1003.  Juan  had  free  access 
to  all  of  the  grantor's  papers,  including  the 
deed,  in  his  capacity  as  em^loy&  In  1904 
Juan  Casas  was  discharged  by  Oscar  Lov- 
enskolld. The  issue  decisive  of  this  litiga- 
tion is  whether  or  not  Juan  Casas  came  into 
control  of  the  deed,  under  which  he  claims, 
with  the  consent  of  Oscar  Lovenskolld  or 
without  his  consent 

The  evidence  is  conflicting,  but  the  Jury 
determined  the  issue  in  favor  of  the  appellee, 
which  would  conclude  this  court  but  for  the 
error  of  the  trial  court  in  admitting,  over  ob- 
jection of  appellants,  material  Illegal  evi- 
dence, which  is  presented  in  the  sixth  and 
fourteenth  assignments. 

[1-4]  The  error  assigned  in  the  sixth  is 
that  the  court  failed  to  exclude  the  following 
testimony:  "Juan  Oisas  •  »  •  said  Mr. 
Oscar  gave  me  this  deed  to  keep,"  referring 
to  the  Oscar  Lovenskolld-Juan  Casas  deed,  at 
the  time  in  his  possession.  The  objection 
was  hearsay,  self-serving,  and  forbidden  by 
the  statute  (article  3690),  and  not  res  gestae. 

The  objections  should  have  been  sustained 
for  each  of  the  reasons  urged.    The  extra- 


judicial dedaratioa  of  Juan  was  hearsay,  be- 
cause it  was  not  the  best  evidence  to  prove 
that  Mr.  Oscar  actually  gave  Juan  the  deed. 
The  declaration  was  not  made  under  oath, 
with  opportunity  of  cross-examination,  and 
Oscar  Lovenskolld  was  not  present.  Dwyer 
V.  Bassett,  1  Tfflc.  Civ.  App.  616,  21  S.  W. 
621;  Taliaferro  v.  Goudelock,  82  Tex.  521, 
17  S.  W.  792.  The  declaration  is  so  clearly 
sdf-serving  as  to  preclude  comment.  As 
stated  in  Mooring  &  Lyon  v.  McBride: 
_  "We  know  of  no  case  in  which  such  declara- 
tions were  admitted  for  the  purpose  of  showing 
title  in  the  declarant"  Mooring  &  Lyon  v.  Mc- 
Bride, 62  Tex.  312. 

The  declaration  explains  a  transaction  bad 
by  Juan  Casas  with  Oscar  Lovenskolld,  who 
was  dead  at  the  time  of  the  trial  of  this 
suit  against  his  executor,  as  such,  and  the 
declaration  purports  to  show  that  Oscar  Lov- 
enskolld Intended  to  deliver  this  deed  to 
Juan  Casas,  and  intended  to  lose  control 
thereof  at  the  time  of  delivery.  Such  testi- 
mony is  expressly  prohibited  by  the  statute 
(article  3690).  The  declaration  was  not  res 
gestie  of  the  fact  of  possession  of  the  deed. 

Appellee's  counsel  disclose  by  their  brief, 
and  the  trial  court  by  its  qualification  of  the 
bill  of  exception,  that  they  considered  this 
declaration  analogous  to  statements  of  per- 
sons in  possession  of  land  showing  character 
of  possession  to  support  dalm  of  adverse  pos- 
session like  those  approved  in  Word  v.  Drout- 
hett,  44  Tex.  368;  Curtis  v.  Wilson,  2  Tex. 
Civ.  App.  649,  21  S.  W.  787;  Hamage  v. 
Berry,  43  Tex.  667;  Campbell  t.  S.  A 
Machine  &  Sup.  Co.,  133  S.  W.  752;  Carter  v. 
Town  of  I«  Grange,  60  Tex.  638 ;  Flanagan 
V.  Boggess,  46  Tex.  337;  Bradshaw  v.  May- 
field,  18  Tex.  21;  or  like  those  cases  where 
possession  of  declarant  was  under  claim  of 
ownership,  not  tenancy;  Field  v.  Field,  39 
Tex.  av.  App.  5,  87  S.  W.  726;  Whlttaker 
V.  Thayer,  48  Tex.  Civ.  App.  612,  IIQ  S.  W. 
787 ;  or  like  those  admitting  declarations  of 
persons  in  possession  of  personal  property 
evidencing  ownership  or  bailment  or  explain- 
ing nature  of  possession.  Smith  r.  Savings 
Bank,  1  Tex.  Civ.  App.  123,  20  S.  W.  1U9; 
FeUman  v.  Smith,  20  Tex.  101.  It  is  argued 
by  appellee's  counsel  that  Juan  Casas  had 
possession  of  the  deed,  and  that  his  declara- 
tion characterises  the  possession  as  owner- 
ship. Appellee  contends  that  this  character- 
ization is  important  because  the  possession 
was  equivocal,  for  the  reason  that  Joan 
Casas  may  have  had  the  deed  as  owner  or 
only  as  a  messenger  for  the  purpose  of  carry- 
ing it  to  a  custodian,  as  was  the  character  of 
his  possessiMi  of  the  wllL  It  is  further  ar- 
gued that  the  character  ot  the  possession  is 
the  main  issue  to  be  established;  that  the 
possession  unexplained  does  not  establish  the 
main  fact;  that  the  declaration  explaining 
the  possession  is  a  part  of  the  tact  of  posses- 
sion and  therefore  res  gestK.  The  argument 
is  plausible  and  recelyes  aK>axent  sapport 
frmn  the  cases  cited.    However,  the  otaten- 
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tlon  Is  nnsonnd  and  the  authorities  cited  are  |  should  have  been  exdnded  for  the  reasons 
not  applicable  to  declaration  In  evidence  here,  i  expressed  above. 


In  the  first  place  the  character  of  Juau's 
possession  of  the  deed  is  not  a  main  issue ;  it  i 
is  not  even  a  collateral,  israe  in  this  case.  He 
bad  possession.  That  is  not  dispnted.  In 
what  capacity  he  had  possession  is  Immaterial. 
The  issue  is,  how  did  he  get  possession? 
How,  not  what  Did  Oscar  Lovenskolld  give 
it  to  Juan  to  keep  as  his  own,  or  did  Juan 
acquire  possession  without  the  grantor's  con- 
sent? If  the  declaration  only  completed  the 
toct  of  possession  by  explaining  the  physical 
situation  with  the  explanation  of  the  nature 
thereof.  It  would  be  immaterial  in  the  case 
at  bar;  therefore  not  Mmissible  as  res  ges- 
tee.  However,  the  declaration  does  not  ex- 
plain nor  purport  to  explain  the  immaterial 
issue  of  character  of  possession,  by  showing 
what  the  declarant's  intention  was  In  regard 
to  the  possession;  it  explains  what  Oscar 
Iiovenskolld's  intention  was  at  another  place 
and  time,  for  the  declaration  is  that  Oscar 
gave  the  deed  to  Juan,  and  it  was  Oscar's  in- 
tention that  Juan  should  keep  It  for  his  own 
and  thereby  acquire  Oscar's  property. 

Oscar's  Intent  cannot  be  proven  by  the  evi- 
dence, after  the  death  of  Oscar,  of  a  declara- 
tion made  by  Juan  in  the  absence  of  Oscar 
under  the  guise  of  res  gestae  explaining  pos- 
session of  the  deed.  The  intent  of  Oscar 
at  time  of  delivery  of  deed,  if  \je  did  deliver 
it  to  Juan,  Is  certainly  not  a  part  of  the  fact 
of  possession  by  Juan  of  the  deed  at  another 
place  and  time  out  of  the  presence  of  Oscar, 
and  is  therefore  not  res  gestse.  In  all  the 
relevant  cases  dted  by  appellee,  the  declara- 
tions, admitted  as  res  gesta,  explained  the 
Intent  of  the  declarant,  not  of  some  other 
absent  adverse  party. 

[S]  Another  reason  why  the  declaration  is 
not  res  gestse  is  that  the  declaration  itself 
was  a  narrative  by  Juan  of  Oscar's  previous 
act  and  a  narrative  of  Juan's  conclusion  of 
Oscar's  Intent  In  performing  that  act.  A  dec- 
laration which  Is  a  narrative  Is  not  res  ges- 
tse. M.,  K.  &  T.  Ry.  Co.  v.  Tar.water,  33  Tex. 
Civ.  App.  116,  75  S.  W.  93T.  Indirect  and 
Collateral  Bv.  by  GiUett.  S!  264  and  289,  cit- 
ing many  cases  under  note  1,  page  316,  and 
note  2,  page  349.  Then  again,  the  circum- 
stances surrounding  this  declaration  destroy 
It  as  res  gestse,  w,ere  It  ever  such,  because 
the  causal  relation  between  the  act  and  the 
declaration  is  broken  by  the  opportunity  and 
probability  of  individual  wariness,  seeking  to 
manufacture  evidence  for  itself.  Indirect  & 
Collateral  Ev.  (Gillette)  (  239;  State  v.  Mar- 
tin, 124  Mo.  614,  28  S.  W.  12 ;  McQowen  v. 
M<K3owen,  52  Tex.  664.  It  Is  manifest  from 
tbe  record  that  this  evidence  was  calculated 
to  materially  influence  the  jury  In  reaching 
Its  verdict  that  Oscar  liOvenskolld  delivered 
the  deed  to  Juan  to  keep.  The  declaration 
made  the  basis  of  the  fourteenth  assignment 


Tbe  sixth  and  fourteenth  assignments  are 
sustained. 

The  first,  second,  third,  tourth,  fifth,  sev- 
enth, eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fifteenth,  and  sixteenth  assign- 
ments, all  complaining  of  the  admission  of 
testimony  over  objections  of  appellants,  are 
aU  overruled. 

That  the  Judgment  is  contrary  to  the  law 
and  evidence  is  the  substance  of  the  seven- 
teenth assignment,  under  which  five  proposi- 
tions are  submitted.  Tbe  first,  second,  fourth, 
and  fifth  concern  the  existence  and  certainty 
of  the  evidence  relating  to  various  Issues  of 
fact,  which  was  the  proper  subject  of  deter- 
mination by  the  Jury  and  trial  court,  and 
may  be  again  submitted  to  a  Jury- 
El]  The  third  proposition  cannot  be  sus- 
tained for  the  reason  that  tbe  deed  Itself 
contains  no  conditions  within  Itself  that  deed 
be  of  no  effect  until  death  of  grantor,  and  If 
delivered  to  the  grantee  by  the  grantor  as 
appellee  contended,  no  conditions  could  be 
added  thereto  by  parol.  Holt  v.  Gordon  (Sup.) 
174  S.  W.  1097. 

[7]  When  the  deed  was  delivered  to  appel- 
lee by  Oscar  Lovenskolld,  appellee  acquired 
control  of  the  deed,  and  the  grantor,  Lovens- 
kolld, lost  control  of  it,  and  the  fee  estate 
granted  In  the  deed  became  vested  In  Juan 
Casas,  instanter.  Such  a  conveyance,  even 
though  possession  was  dependent  upon  the 
event  of  the  death  of  the  grantor.  Is  not  a 
will,  but  a  deed.  Henry  v.  Phillips,  105  Tex. 
459,  151  S.  W.  5.Z ;  Griflls  v.  Payne,  92  Tex. 
296,  47  S.  W.  973.  The  seventeenth  assign- 
ment Is  overruled. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded. 


BUMPUS  T.  LOVBJOT.    (No.  226.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

May  11,  1917.) 

1.  PBINCrPAL    AND     SURETT     <3=»160 — LlABH.- 

riY— Notice  REQtrisrrES. 
As  notice   by   surety    to  obligee   to  collect 
from  the  principal  must  be  in  writing,  verbal 
request  is  inadmissible. 

[EVl.  'Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  436-438.] 

2.  Pbincipal  and   Sukett  9=»45— Relation 
— evidkncb— sufficienct. 

Evidence  held  to  show  that  defendant  prom- 
ised to  pay  plaintiS  individaally  and  not  as 
surety. 

[Ed.  Note. — BV>r  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S  22.] 

8.  PBiNciPAt,  AND   Surety  <s=»l61— Liabh.- 
rnr— Notice     Requisites— Evidence — Sur- 

riOIKNCT. 

Evidence  Keld  insufficient  to  show  that  de- 
fendant, who  claimed  to  be  a  surety,  gave  the 
required  notice  to  the  obligee  to  collect  from 
the  principal. 

tEd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {{  85.  439-441.] 
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4.  Prinoipai,   and    STJBBrrY    «=>126(1)— Lu.- 

BiLiTY— Notice — Insolvency  of  Pbincifai, 

— Effect. 
Where  the  principal  ia  insolvent  ■when  the 
surety  gives  the  obligee  potice  to  collect  from 
the  principal,  the  surety  is  not  released  by  such 
notice. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  S§  329-341,  845,  351.] 

Appeal  from  Harris  Oounty  Oourt :  Murray 
B;  Jones,  Judge. 

Action  by  J.  El  Bumpns  against  John  Love- 
ly. Judj^ment  tor  defoidant,  and  plaintifl 
appeals.  Appeal  was  transferred.  Reversed 
and  rendered. 

Harry  Holmes,  of  Houston,  for  appellant. 
Andrews,  Streetman,  Bums  &  Logue,  of 
Houston,  for  appellee. 

BROOKK,  J.    This  was  an  action  for  debt 
by  J.  E.  Bumpus  against  John  Lovejoy,  for 
services  rendered  as  foreman  and  driller  on 
certain  oil  wells.    Plaintiff  filed  his  original 
petition  on  Decemiber  18,  1914,  wherein  he 
alleged  that  he  was  employed  by  defendant, 
John  Lovejoy,  on  or  about  March  19,  1913,  at 
a  salary  of  $200  per  month,  to  perform  the 
services  of  foreman  and  driller ;  that  on  said 
date  he  entered  upon  the  performance  of  such 
services,  and  continued  to  perform  such  serv- 
ices until  March  14,  1914;    that  defendant 
had  failed  and  refused  to  pay  him  tals  salary 
from  November  1,  1913,  to  March  14,  1914; 
that  the  amount  due  him  was  1893.34.    On 
October  29,  1915,  defendant  Lovejoy  filed  his 
first  amended  original  answer,  denying  the 
allegations  of  plaintiff's  petition,  denying  that 
he  had  personally  employed  plalntiflT,  or  that 
plaintiff  performed  such  work  for  def<mdant, 
and  alleging  that  such  services  were  perform- 
ed for  the  Pecos  Valley  OH  &  Gas  Company, 
a   corporation   In   which  defendant   was  a 
stockholder  and  presldrait;   that  said  corpo- 
ration was  primarily  bound  for  any  wages  due 
plaintiff ;  that  if  defendant  was  liable,  it  was 
as  suretv.  and  his  liability  was  secondary  to 
that  of  the  corporation.    Defendant  further 
alleged  that  said  corporation,  on  February  1, 
1914,  became  insolvent,  and  a  receiver  was 
appointed  therefor ;    that  plaintiff  was  then 
and  there  ad\l8ed  that  as  to  the  claim  of 
plaintiff     against     said     corporation,     un- 
der the  laws  of  New  Mexico,  where  said  cor- 
poration had  its  domicile  and  principal  place 
of  busdness,  plaintiff  was  entitled  to  a  first 
lien  upon  the  properties  of  the  corporation  to 
secure  the  amount  due  him  for  services ;  that 
defendant  notified  plaintiff  and  requested  him 
to  prove  his  claim  against  said  corporation, 
that  same  might  be  established  and  paid  out 
of  the  assets  of  said  corporation ;  that  plain- 
tiff refused  to  prove  up  his  claim  in  such  re- 
ceivership, and  establish  his  Uen,  and  that 
thereby  defendant  was  released  from  any  lia- 
bility therefor.    On  December  18,  1915,  plain- 
tiff filed  his  second  suKilemental  petition  in 
answer  to  defendant's  first  amended  original 


anewer,  denying  that  he  was  employed  by  the 
Pecos  Valley  Oil  &  Gas  Company,  and  alleg- 
iflg  that  he  was  employed  by  defendant,  Love- 
Jdy,  and  alleging,  in  the  alternative.  In  case 
the  court  should  find  that  he  was  mistaken  in 
his  allegations,  or  that  such  services   were 
performed  for  said  corporation,  that  defend- 
ant Lovejoy  promised  and  agreed  in  writing 
to  pay  plaintiff  for  such  servleee  irrespective 
of  the  company,  and   was   primarily  liable 
therefor,  and  that  such  services  were  per- 
formed relying  upon  such  promises.    Plaintiff 
further  admitted  that  the  Pecos  Valley  Oil  A 
G«8  Company  was  a  foreign  corporation,  or- 
ganized under  the  laws  of  New  Mexico,  and 
that  it  was  insolvent,  and  had  no  permit  to 
do  business  In  Texas.    On  Fe4)ruary  18,  1916, 
defendant  filed  his  first  supplemental  answer, 
substantially  averring  the  same  facta  as  al- 
leged in  his  first  amended  original  answer. 
The  case  was  tried  Jjebruary  18,  1916,  beiore 
the  court  without  a  Jury,  and  was  taken  un- 
der advisement  until  February  25, 1916^  when 
Judgment  was  rendered   for  defendant,   to 
which  plaintiff  promptly  excepted  and  gave 
notice  of  appeal  to  the  Court  of  ClvU  Appeals 
tor  the  First  Supreme  Judicial  District  of 
Texas,  at  Galveston,  and  requested  the  court 
to  file  bis  findings  ot  fact  and  ooadualons  of 
law,  which   were  filed  by  the  court     On 
March  16, 1916,  plahiUff  filed  his  appeal  bond, 
and  perfected  his  appeal  to  the    Galveston 
court,  and  the  case  Is  here  before  ua  by  trans- 
fer from  said  Galveston  court 

Plaintiff's  request  for  special  findings  of 
fact  was  as  follows: 

"Comes  now  J.  E.  Bumpus,  plaintiff  in  the 
above  numbered  And  entitled  cause,  and  re- 
quests the  court,  ia  addition  to  the  findines  of 
fact  heretofore  filed  herein,  to  file  special  find- 
mgs  upon  the  following  points,  to  wU: 

'•(1)  Who  was  the  principal  obligor  upon  the 
obligation  for  salary  due  plaintiff  herein,  upon 
which  the  court  finds  that  defendant  John 
Lovejoy,  to  be  a  surety,  by  his  findings  of  fact 
heretofore  filed  herein. 

"(2)  If  the  court  finds  that  the  Pecos  Valley 
Oil  &  Gas  Company,  a  corporation,  was  the 
principal  obligor  upon  the  salary  sued  for  by 
plaintiff,  then  plaintiff  asks  that  the  court  find 
where  said  corporation  was  organized,  and 
whether  or  not  it  had  a  permit  to  do  business  in 
Texas. 

"(3)  Whether  or  not  said  Pecos  Valley  Oil  & 
Gas  Company,  principal,  was  solvent  at  the  time 
defendant,  John  Lovejoy,  gave  plaintiff  notice 
to  file  his  claim  with  the  receiver. 

"(4)  Whether  or  not  there  was  a  mortgage 
upon  the  assets  of  said  corporation,  Pecos  Val- 
ley Oil  &  Gas  Company,  at  the  time  defendant, 
John  Lovejoy,  gave  plaintiff  notice  to  file  fais 
claim  which  notice  is  found  in  findings  hereto- 
fore filed  herein. 

"(5)  Whether  or  not  under  the  laws  of  New 
Mexico,  a  mortgage  lien  is  superior  to  the  lien 
given  laborers  by  statute. 

"(6)  Whether  or  not  the  lien  which  the  court 
finds  plaintiff  had  nnder  the  laws  of  New  Mex- 
ico, upon  the  assets  of  the  Pecos  .Valley  Oil  A 
Gas  Company,  was  a  statutory  lien. 

"(7)  What  was  the  amount  due  plaintiff  from 
said  Pecos  Valley  Oil  &  Gas  Oompany,  for  sal- 
ary, from  November  1,  1913,  to  Mardi  14, 1914. 
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upon  wliich  the  court  flnda  John  Lovejoy  to  be 
a  surety." 

The  findings  of  the  court  on  said  reqoest 
are  as  follows: 

"The  court  finds  as  a  matter  of  fact  in  ti«is 
case  that  the  defendant,  John  Lovejoy.  was  lia- 
ble as  surety  for  the  salary  of  the  plaintiff  at 
$200  a  month  from  the  1st  day  of  November, 
1913,  to  the  14th  day  of  March,  1014;  that 
thereafter  he  gave  notice  to  the  plaintiff  in  -writ- 
ing to  prosecute  his  claim  against  the  corpora- 
tion after  the  corporation  had  gone  into  the 
hands  of  the  receiver;  that  under  the  law  ap- 
plicable to  this  case,  plaintiff  had  a  lien  on  the 
properties  of  the  corporation  for  his  salary; 
that  the  defendant  sent  a  lawyer,  to  wit  Judge 
Brice,  out  to  New  Mexico  to  advise  and  assist 
the  plaintiff  in  filing  said  claim  and  prosecuting 
it  against  the  corporation  which  was  the  princi- 
pal debtor;  that  the  defendant,  Lovejoy,  in  Oc- 
tober, 1913,  had  repudiated  any  obligation  of 
liability  for  the  plaintiff's  salary  as  principal, 
and  had  Bpecificafly  instructed  him  that  he  was 
not  to  be  liable  except  as  a  surety  thereafter; 
that  the  plaintiff,  Buinpus,  failed  and  refused  to 
prosecute  his  claim  against  the  corporation  and 
file  his  lien  as  provided  by  law  after  having 
been  notified  so  to  do  by  the  defendant,  Love- 
joy, and  that  the  plaintiff  stated  that  he  did  not 
want  to  sue  the  company,  but  would  make  his 
daim  ont  of  Lovejoy  and  refused  to  sue  the 
company,  even  though  he  (defendant)  sent_  a 
lawyer  out  to  New  Mexico  in  order  that  plain- 
tiff might  file  his  claim  against  the  company. 

"I  Bnd  as  a  matter  of  law  that,  the  defendant, 
John  Lovejoy,  being  a  surety  and  having  noti- 
fied in  writing  the  plaintiff  to  file  his  suit  and 
protecute  his  claim  against  the  principal  debt- 
or, a  corporation,  and  plaintiff  having  express- 
ly failed  and  refused  so  to  do,  under  the  statute 
of  Texas  and  the  law  applicable  to  this  case, 
the  defendant,  Jdin  Lovejoy,  is  released  from 
said  obligation." 

"Be  it  remembered  that  in  the  above  number- 
ed and  entitled  cause,  at  the  request  of  plainh 
tiff,  the  court  makes  the  following  findings  or 
fact,  in  addition  to  the  .findings  heretofore  filed 
herein. 

"I  find  that  the  Pecos  Valley  Oil  *  Gas  Com- 
pany, a  corporation,  was  the  principal  obligor 
upon  the  indebtedness  sued  for  by  plaintiff  in 
this  cause,  being  salary  due  him,  and  that  de- 
fendant, John  Lovejoy,  was  a  surety  for  said 
salary. 

"I  find  that  the  Pecos  Valley  Oil  &  Gas  Com- 
pany was  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Arizona,  and 
had  no  permit  to  do  business  in  Texas. 

"I  find  that  the  Pecos  Valley  CHI-  &  Gas  Oom- 
IKtny  was  insolvent  at  the  time  defendant  John 
Lovejoy  gave  plaintiff  notice  to  file  his  claim 
with  the  receiver. 

"I  find  that  there  was  a  mortgage  upon  the 
assets  of  the  Pecos  Valley  Oil  &  Gas  Company 
at  the  time  defendant,  John  Lovejoy,  gave 
plaintiff  notice  to  file  his  claim   with  the  re- 

CG1V6F* 

"I  find  that  under  the  laws  of  New  Mexico  a 
mortgage  lien  is  superior  to  the  lien  given  lar 
borers  by  statute. 

"I  find  that  the  lieu  which  plaintiff  had  upon 
the  assets  of  the  Pecos  Valley  Oil  &  Gas  Com- 
pany under  the  laws  of  New  Mexico  was  a  stat- 
utory lien. 

"I  find  the  amount  due  plaintiff,  J.  E.  Bump- 
us,  by  Pecos  Valley  Oil  &  Gas  Company,  upon 
which  defendant,  John  Lovejoy,  was  a  surety 
to  be  $893.34." 


PlaintllTa  contentions.  In  the  premises  are: 
(1)  Tbat  the  prmnises  made  by  defendant  to 
pay  plaintiff  his  salary  were  unqualified 
promises  to  pay,  Irsespectlve  of  the  company; 


thereby  he  became  primarily  liable  to  the 
plaintUT;  (2)  that  If  defendant,  Lovejoy, 
was  a  surety  upon  the  obligation,  he  could 
not  be  released  by  mere  passivity  on  tlie  part 
of  plalntlft;  (3)  that  If  the  obligee  could  re- 
quire the  filing  of  such  claim,  the  written 
notice  shoflrn  to  have  been  given  Is  wholly 
Insufficient;  (4)  that  If  the  notice  shown  to 
have  been  given  was  sufficient  to  require  any 
action  on  the  part  of  plaintiff,  the  principal 
was  insolvent  at  the  time,  which  rendered  It 
unnecessary  to  take  any  action. 

Following  these  contentions,  the  first  and 
second  assignments  of  error  are  as  follows: 

(a)  The  court  erred  In  overruling  plaintiff's 
objection  to  the  testimony  of  C,  B.  Brite  as 
to  a  verbal  request  made  by  him  to  plaintiff 
about  proving  up  his  claim. 

(b)  The  court  erred  In  his  findings  of  fact 
that  plaintiff  failed  and  refused  to  prosecute 
his  claim  against  the  corporation,  as  provid- 
ed by  law,  after  having  been  notified  to  do  so 
by  defendant,  and  that  defendant  sent  a  law- 
yer to  New  Mexico  In  order  that  plain- 
tiff might  file  his  claim,  because  said  findings 
are  based  upon  the  testimony  of  O.  R.  Brice, 
erroneously  admitted  over  the  objections  of 
plaintiff. 

His  proposition  is; 

"Where  the  law  requires  a  notice  to  be  In 
writing  in  order  to  give  it  effect,  the  admission 
of  testimony  as  to  a  verbal  notice,  when  af- 
firmatively shown  by  the  record  to  have  influ- 
enced the  court's  judgment,  is  reversible  error." 

On  the  contrary,  it  is  contended  that: 
"Whore  the  defense  is  predicated  not  only 
upon  a  formal  notice  by  the  surety  to  the  cred- 
itor in  writing  to  sue  upon  his  demand,  but  also 
upon  a  willful  and  negligent  loss  of  securities 
held  by  the  creditor,  it  is  proper  to  show  the 
transactions  between  the  surety  and  the  credi- 
tor in  order  to  determine  whetiier  there  was  a 
willful  or  negligent  failure  upon  the  part  of  the 
creditor  to  exercise  the  diligence  required  of 
him  to  realize  upon  such  securities,  and  the 
testimony  complained  of  was  admissible  for  that 
purpose." 

We  do  not  understand  the  law  to  hold 
with  appellee  In  this  matter.  As  to  the  no- 
tice required  under  the  statute,  that  a  sure- 
ty by  notice  In  writing  may  require  creditors 
to  bring  action  against  the  principal  debtor 
as  soon  as  the  right  of  action  has  accrued, 
it  has  been  held  that  a  verbal  notice  by  the 
surety  not  acted  on  by  the  creditor  will  not 
release  the  surety  from  his  liability.  Leazer 
V.  Menefee,  61  S.  W.  438.  And  it  has  been 
also  held  that  the  written  notice  by  the  sure- 
ty to  the  creditor  or  obligee  that  he  "does 
not  Intend  to  pay  until  he  is  forced  to  do 
so,"  or  that  he  "did  not  intend  to  pay  the 
notes  or  any  expenses  attached  to  them  un- 
til the  courts  say"  he  wUl  have  to  do  it,  hro 
insufficient  as  notice,  under  article  3811,  tit. 
.84,  Kev.  St  1895.  Williams  v.  Ogg,  42  Tex. 
Civ.  App.  658,  94  S.  W.  420;  National  Bank 
of  Commerce  v.  Gllvin,  182  S.  W.  652. 

[1]  As  above  stated,  it  is  our  opinion  that 
there  must  be  writtod  notice,  and  that  a  ver- 
bal request  was  iaadmiaslble.  The  testimony 
shows  that  Brice  testified  as  foUe\\r>: 
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"MaJ.  Lovejoy  asked  me  to  have  the  plaintiff 
in  this  case  prove  up  his  claim.  My  reccrflec- 
tion  now  is  uiat  I  took  it  up  with  him;  I  am 
satisfied  I  did.  I  do  not  remember  what  be 
said  about  it.  I  can't  recall.  I  can't  even  re- 
call now  what  or  where  I  said  anything  to  him, 
but  to  the  best  of  my  recollection  the  matter 
was  taken  up,  because  I  was  instructed  to  do 
so  by  Slaj.  Lovejoy  undoubtedly." 

It  will  be  seen  from  the  court's  conclu- 
sions that  the  court  was  influenced  by  this 
testimony  In  his  ttudings.  The  assignmenta 
are  well  taken,  and  will  be  sustained. 

The  third  assignment  of  error  is  as  fol- 
lows: 

"The  court  erred  in  overruling  plaintiff's  ob- 
jection to  the  testimony  of  John  Lovejoy,  and  in 
permitting  defendant  to  testify  that  he  was  act- 
ing in  his  official  capacity  as  president  of  the 
Pecos  Oil  &  Gas  Company,  in  all  of  his  deal- 
ings with  plaintiff,  instead  of  what  actually  hap- 
pened between  plaintiff  and  defendant,  as  shown 
by  plaintiffs  bill  of  exception  No.  2." 

The  fourth  assignment  is: 

"The  court  erred  in  his  findings  of  tact  that 
the  defendant,  John  Lovejoy,  was  a  surety  up- 
on the  obligation  sued  on  by  plaintiff,  because 
each  and  every  promise  made  by  defendant  was 
a  primary  obligation  of  defendant  to  pay  plain- 
tiff bis  wages  irrespective  of  the  company,  and 
such  findings  of  fact  were  excepted  to  by  plain- 
tiff, as  shown  by  his  bill  of  exception  I^o.  4." 

The  plain tlfr  testified: 

"Mr.  Lovejoy  said  be  himself  would  pay  me 
the  $200  per  month  or  would  be  personally  re- 
sponsible. He  also  wrote  me  from  Houston  on 
June  2S,  1913,  as  follows:  'So  far  as  the  pay 
roll  is  concerned,  I  will  take  care  of  that  under 
all  circumstances,  so  you  can  go  right  ahead 
with  the  work.' " 

On  August  15,  1913,  defendant,  Lovejoy, 
wrote  plaintiff  as  follows: 

"This  is  a  business  proposition  with  me,  and 
I  do  not  want  any  favoritism  with  anybody. 
The  men  expect  their  wages,  I  am  paying  them, 
and  I  expect  in  return  a  full  day's  work.  I 
want  none  but  the  very  best  and  most  compe- 
tent men  you  can  get." 

On  December  10,  1913,  defendant  wrote 
plaintiff  as  follows: 

"Of  course  you  understand  from  which  I 
told  you  when  I  was  out  there,  I  would  look  aft- 
er the  labor  bills  myself.  It  does  not  make  any 
difference  if  I  were  to  lose  all  the  money  I  put 
in,  there  is  no  man  working  by  the  day  or 
month  who  will  lose  his  wages.  I  told  you  that 
when  I  was  out  there,  and  /  know  you  have 
relied  on  it."     (Italics  ours.) 

On  January  8,  1914,  defendant,  Lovejoy, 
wrote  plaintiff  as  follows: 

"I  wish  you  would  send  me  the  pay  roll  for 
December.  I  want  to  try  and  send  you  checks 
to  cover  both  November  and  I>ecember  pay  rolls 
in  a  few  days.  Sorry  I  have  been  delayed  but 
it  is  very  hard  to  get  h<dd  of  money  here  now." 

Qn  January  5,  1914,  he  wrote  blm  as  fol- 
lows: 

"The  company  will  have  to  pay  all  bills  for 
material,  and  at  present  I  have  not  as  yet  ar- 
ranged the  money  affairs  of  the  company,  but 
as  I  wrote  yoo  before,  irrespective  of  the  com- 
pany I  will  attend  to  the  wages  of  the  men." 

[2]  It  is  evident  to  this  conrt  that  the  con- 
clusions of  the  defendant,  as  expressed  in  his 
testimony,  are  shown  to  have  been  etmsidered 


by  the  court,  as  expressed  in  bis  findings. 
There  is  no  evidence,  in  our  opinion,  that 
will  sustain  the  findings  of  the  court,  to  tbe 
effect  that  the  defendant,  Lovejoy,  was  a 
surety,  and  that  the  Pecos  Valley  Oil  &  Gas 
Company,  a  corporation,  was  the  principal. 
Being  of  the  opinion  that  these  assignments 
are  well  taken,  they  are,  in  all  things,  sus- 
tained. 
The  fifth  assignment  is  as  follows: 
"The  court  erred  in  findings  of  fact  that  de- 
fendant in  October,  1913,  repudiated  any  obliga- 
tion of  liability  for  plaintiff's  salary,  and  specif- 
ically instructed  him  that  he  was  not  to  be  lia- 
ble except  as  a  surety,  because  there  is  no  evi- 
dence to  support  such  findings,  and  said  find- 
ings were  excepted  to  by  plaintiff,"  etc. 

On  October  9,  1913,  defendant,  Lovejoy, 
wrote  plaintiff  as  follows: 

"I  am  instructed  by  the  board  of  directors  of 
the  Pecos  Valley  Oil  &  Gas  Company  to  ask 
you  to  take  charge  of  everythingconnected  with 
the  property  of  the  company.  The  board  of  di- 
rectors want  you  to  keep  the  accounts  of  every- 
thing bought  and  the  pay  roll,  and  to  tell  Mr. 
Bain  and  his  father  that  their  services  will  not 
be  required  any  further  by  the  company.  You 
can  make  your  report  to  me  as  president  of  the 
company.  We  have  a  new  board  of  directors 
now,  which  is  controlling  aU  of  the  affairs  of 
the  company." 

On  the  same  date  defendant  wrote  a  per- 
sonal letter  to  plaintiff,  as  follows: 

"I  am  writing  you  a  separate  letter  from 
this,  stating  that  the  board  of  directors  have 
put  you  in  charge  of  the  whole  work  and  the 
whole  field  and  to  let  Bain  and  his  father  out. 
I  am  also  writing  a  letter  to  Bain  that  his  serv- 
ices will  no  longer  be  required,  so  I  want  you 
to  have  everything  turned  over  to  you,  and  let 
him  and  his  father  move  off  the  premises  to- 
gether. This  letter,  of  course,  is  to  you  and  no 
one  else.  He  will  not  know  that  I  received  any 
letter  from  you  about  what  is  going  on,  but  I 
will  put  the  whole  responsihilit.v  v.Ticre  it  was 
on  the  report  that  was  made  by  Bobinson." 

On  December  10,  1913,  defendant  wrote 
plaintiff  as  follows: 

"Of  course  you  understand  from  what  I  told 
you  when  I  was  out  there,  I  would  look  after 
the  labor  bills  myself.  It  does  not  make  any 
difference  to  me  if  I  lose  all  the  money  I  have 
put  in,  there  is  no  man  working  by  the  day  or 
month  who  will  lose  his  wages.  I  told  you  that 
when  I  was  out  there  and  I  know  you  have  re- 
lied on  it." 

The  findings  of  the  court  seem  to  have 
been  predicated  upon  tbe  letter  of  October  9, 
1913,  as  above  stated,  and  on  a  letter  writ- 
ten December  10th,  two  months  after  the 
court  finds  that  be  repudiated  any  liability, 
he  admits  telling  plaintiff  he  would  pay  the 
labor,  and  that  he  knew  plaintiff  bad  relied 
upon  it,  and  upon  January  3d  following  that 
he  would  pay  for  the  labor,  irrespective  of 
the  company.  The  assignment,  as  above  said, 
is  well  taken,  and  it  is  sustained. 

Tbe  sixth  assignment  diallenges  tbe  action 
of  the  lower  court  in  bis  findings  of  fact  that 
defendant  gave  plaintiff  notice  in  writing  to 
prosecute  his  claim  against  tbe  coriwratton 
principal,  because  "the  notice  in  writing 
shown  to  have  been  given  is  insufficient  to 
constitute  notice  in  writing  as  required  by 
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the  statutes  of  tbls  state,  and  stild  findings 
were  excepted  to  by  plaintiff."  The  proposl- 
tion  under  this  assignment  Is: 

"In  order  for  a  surety  to  require  an  obligee  to 
file  suit  against  his  principal,  he  must  give  him 
written  notice  to  do  so,  which  notice  must  be 
full,  explicit,  and  a  peremptory  demand  to  file 
suit,  followed  by  the  statement  that  the  surety 
will  not  be  further  liable  if  such  is  not  d(»e." 

The  only  notice  tbat  is  reflected  by  the 
record  is  contained  in  a  letter  from  defend- 
ant to  plaintiff  dated  February  2,  1914: 

"Mr.  J.  £!.  Bumpus,  Artesia,  New  Mexico— 
Dear  Sir:  I  am  in  receipt  ttt  your  telegram  as 
follows:  'Please  wire  me  today  what  you  are 
going  to  do.'  I  do  not  know  what  I  am  going 
to  do  yet.  I  want  to  know  first  what  the  situa- 
tion is  out  there.  That  is,  I  want  to  know  if 
fou  have  given  bond  and  qualified  as  receiver, 
have  not  learned  from  Judge  Brice  yet  what 
he  did  exactly,  eJccept  that  I  know  he  had  a 
receiver  appointed  and  bad  you  named  as  re- 
ceiver, and  that  the  court  refused  to  make  re- 
ceiver's certificates  first  lien  on  the  property.  If 
the  receiver's  certificates  had  been  made  first 
lien  on  the  property  I  could  have  placed  them 
here  and  iiaid  some  of  the  debts  of  the  com- 
pany, that  is,  I  could  have  paid  all  the  labor 
bills  and  liens  for  material. 

"Judge  Brice  wired  you  to  prove  up  your 
claim  for  your  monthly  wages,  November,  De- 
cember and  January.  If  you  have  not  done  so, 
do  so  on  receipt  of  this  letter.  It  will  take 
some  time  for  me  to  say  just  what  can  be  done 
with  this  property.  I  am  more  interested  than 
anybody  else  because  the  company  owes  me 
about  twenty  thousand  dollars  in  cash  money, 
and  that  is  about  one-half  what  the  company 
owes,  but  still  I  am  willing  for  them  to  get 
the  money  before  I  do. 

"I  am  writing  you  instead  of  telegraphing 
because  I  do  not  want  to  go  to  the  expense  of 
tdegrapbing. 

"I  wish  yon  would  let  me  Icaow  if  you  can 
get  a  rig  to  finish  up  the  Altus  well  and  about 
what  it  will  cost  to  finish  that  well.  You  never 
told  me  what  the  result  of  shooting  the  Terry 
well  was,  or  in  what  condition  you  got  the 
Terry  wdl.  Let  me  hear  from  you  on  receipt 
of  tiiis  letter. 

"Yours  truly,  John  Lovejoy." 

To  this  letter  the  plaintiff  answered  as 
follows: 

"Mr.  John  Lovejoy,  Houston,  Texas— Dear 
Sir:  Your  letter  of  2d  received,  and  yon  want 
to  know  what  the  situation  is  out  here.  iNow 
that  depends  altogether  on  what  you  are  going 
to  do  for  I  cannot  do  anything  out  here  at  all 
without  money.  I  made  application  for  a  bond 
and  I  got  the  whole  thing  back  last  night  and 
they  refuse  to  make  a  receiver's  bond  where  the 
liabilities  are  so  much  greater  than  the  assets 
so  they  returned  me  my  money.  So  I  cannot 
qualify  as  receiver  but  I  do  not  see  as  you  need 
a  receiver  if  you  want  to  go  ahead  with  the 
work  for  the  creditors  are  willing. for  you  to 
go  ahead  and  finish  the^  Altus  well. 

"I  never  got  any  telegram  from  Judge  Brice 
at  aU  in  regard  to  the  wages  for  November,  De- 
cember and  January.  When  I  left  Mr.  Brice 
at  Carlsbad  he  told  me  he  would  instruct  me  as 
soon  as  he  got  to  Houston.  Now  I  do  not  un- 
derstand why  you  request  me  to  prove  up  my 
claim  for  my  wages  for  November,  Dec.  and 
Jan.  as  you  have  written  me  that  you  would  see 
that  the  wages  were  paid  yourself.  So  I  am 
still  relying  on  what  you  have  said  and  am  still 
locking  to  you  for  my  pay. 

"Now  Mr.  Liovejoy  I  have  reached  the  end 
of  my  string  and  unless  you  send  me  my  wages 
I  cannot  do  anything  more  and  will  have  to  get 
emploarment  cdsewtiere  for  I  have  a  family  to 


support.  I  win  man  yon  pay  roll  for  January 
and  also  statement  of  my  aecoant.  Please  give 
this  your  attention. 

"Now  about  finishing  up  the  Altus  well,  we 
can  move  the  machinery  from  the  Martin  well 
up  there  and  do  that  work  cheaper  than  to  get 
another  rig,  and  if  we  get  any  oil  we  will  have 
the  rig  to  pump  it  with.  Now  as  to  the  Terry 
well,  I  do  not  know  what  it  will  do  for  when 
I  shot  it  I  ruined  the  bottom  joint  of  casing  so 
we  will  have  to  pull  and  reset  the  casing  before 
we  can  pump  it  and  cannot  tell  results  until 
this  is  done.  We  just  got  it  cleaned  out  nearly 
to  bottom  whoi  Feemster  got  up  on  his  ear  and 
quit  so  I  cannot  do  anything  with  it  as  it  is  his 
rig. 

"Now  Mr.  Lovejoy  I  wish  you  would  give 
these  matters  your  attention  as  it  means  every- 
thing to  me  as  I  have  paid  out  tJl  the  money  I 
have  trying  to  keep  things  going  besides  mak- 
ing three  trips  to  Carlsbad  and  one  to  Boswell." 

The  following  letter  was  received  by  plain- 
tiff in  reply  from  defendant,  dated  April  7, 
1914: 

"Tour  ftiTor  of  Mardi  2l8t  was  duly  received. 
I  have  delayed  answering  your  letter,  thinking 
I  would  have  something  of  importance  to  write 
you,  bnt  I  have  not  I  had  hoped  to  close  a 
deal  last  week  with  parties  to  take  the  property 
over,  pay  up  all  the  debts  except  mine,  and  go 
ahead  with  the  work.  I  have  loaned  the  com- 
pany over  twenty  tiiousand  d<41ars,  and  I  do 
not  expect  to  get  a  dollar  of  it  back.  I  am 
willing  to  lose  it,  provided  I  can  make  arrange- 
ments with  people  to  take  it  over  and  pay  the 
other  creditors.  Did  yoo  prove  up  yonr  claim 
with  the  receiver?  If  not,  you  should  do  so. 
Since  the  receiver  took  charge  all  of  his  ex- 
penses, indnding  a  keeper  of  the  property,  will 
be  paid  out  of  the  property  first.  If  you  are 
in  charge  of  the  property  for  him  he  will  have 
to  pay  that  out  of  the  property  when  sold.  All 
of  his  exi>enseB  are  a  part  of  the  court  costs. 
The  reason  I  wanted  you  to  prove  up  your 
daim,  is  because  I  am  on  a  deal  with  another 
party  who  has,  in  a  way,  promised  to  pay  the 
debts  all  except  mine,  at  least  those  debts  which 
are  a  lien  on  the  property,  including  all  labor 
bills.  I  will  get  everything  shaped  up  probably 
after  a  while,  but  at  present  I  am  pretty  much 
crippled  and  will  have  to  have  time  to  build  up." 

[3]  The  above  is  the  testimony  relied  on 
by  appellant  The  evidence  in  the  case  did 
not  justify  a  finding  upon  the  part  of  the 
court  that  a  written  request  had  been  given 
on  the  part  of  appellant  to  the  appellee  to 
file  suit  upon  his  claim  against  the  corpora- 
tion, which  was  claimed  to  be  the  principal 
debtor,  and  it  Is  not  shown  by  this  record 
that  his  failure  to  file  his  claim,  and  act  upon 
the  request  of  appellant  brought  about  and 
was  the  occasion  of  the  loss  of  any  security 
which  he  had  for  the  payment  of  his  Indebt- 
edness, for  the  reason  the  record  shows  that 
there  was  a  $4,000  mortgage  against  the  prop 
erty,  and  the  record  does  not  show  that  the 
assets  of  the  property  were  suflacient  to  sat- 
isfy the  mortgage,  and  the  record  does  not 
show  that  if  the  appellee  had  a  lien  upon 
the  property,  by  virtue  of  being  a  laborer, 
that  the  same  was  a  first  lien,  under  the  laws 
of  New  Mexico,  but  was  subject  to  prior 
mortgages. 

In  our  opinion,  the  notice  was  insufficient, 
and  was  merely  an  Inquiry,  seeking  to  as- 
certain whether  or  aot  the  obUgee  had  filed 
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a  claim  wltib  the  receiver,  and  we  do  not  see 
bow,  by  any  construction,  the  same  conld  be 
considered  a  demand  to  file  suit. 

[4]  Farther,  we  are  of  opinion  that  the 
court  erred  In  holding  that  the  defoidant, 
liovejoy,  was  released  by  failure  of  defendant 
to  file  his  claim  with  the  receiver,  for  the 
reason:  (a)  The  proposed  notices  in  writ- 
ing shown  to  have  been  given  by  defendtint  to 
plaintiff  are  totally  Insufllclent  to  constitute 
notice  in  writing  that  a  suit  be  filed,  as  re- 
quired by  the  statute — the  statutory  require- 
ments were  not  fulfilled ;  and  (b)  we  are  of 
opinion  that  at  the  time  such  proposed  no- 
tices were  given,  as  shown  by  the  record, 
the  Pecos  Valley  Oil  &  Gas  Company,  which 
it  Is  claimed  was  the  principal  obligor,  was 
insolvent. 

It  is  strenuously  insisted  that  the  appellant 
was  only  a  surety  or  guarantor,  and  that  it 
was  his  duty,  especially  when  requested  to 
do  so  by  appellee,  to  enf<»rce  against  the  prin- 
cipal debtor  such  securities  as  he  hod  for  the 
payment  of  the  debt,  and  that  appellant  had 
a  Uen  to  secure  the  indebtedness  sued  for  up- 
on the  properties  of  the  corporation,  and  that 
the  lien  was  lost  by  the  failure  of  appellant, 
although  requested,  to  proceed  against  the 
corporati<Mi  and  the  pr<^>erty  upon  which  he 
held  the  lien,  and  that  thereby  the  appellee, 
being  a  surety,  was  released.  It  is  not  shown 
by  this  record  that  the  Pecos  Valley  OU  & 
Gas  Company  had  property  of  sufficient  val- 
ue over  the  sum  which  was  secured  by  first 
Uen,  to  wit,  the  mortgage,  to  satlsfy^  the 
claim  of  this  appellant;  therefor  It  is  not 
shown  by  this  record  that  the  appellant  had 
the  means  of  satisfaction  of  his  debt  actually 
or  potentially  within  his  grasp.  The  laws  of 
New  Mexico,  as  reflected  by  this  record,  only 
give  the 'appellant  a  lien,  subject,  however, 
to  all  recorded  prior  mortgages,  and,  further, 
as  said  before,  reflects  that  there  was  at 
least  oae  mortgage  of  $4,000  upon  the  prop- 
erty of  the  company.  The  record  further  re- 
flects that  th^  appellant  relied,  and  was  en- 
titled to  rely,  upon  the  written  promises  of 
the  appellee  for  his  pay,  and  upon  which, 
In  the  opinion  of  this  court,  he  was  warranted 
in  relying.  The  assignment,  therefor,  is  in 
all  things  sustained. 

We  believe,  from  this  record,  that  liOveJoy, 
the  appellee,  was  primarily  liable  for  the  ob- 
ligation sued  on,  and  that  the  trial  court 
erred  in  holding  him  to  be  a  surety.  We 
also  believe  that  if  Lovejoy  was  a  surety,  the 
court  erred  in  holding  that  he  was  released 
from  such  obligation.  Therefore,  believing, 
as  we  do,  that  the  trial  court  erred  in  his 
findings  of  fact  and  his  conclusions  of  law, 
and  It  appearing  from  this  record  that  the 
case  has  been  fully  developed,  it  is  our  Judg- 
ment that  the  cause  should  be  reversed  and 
rendered  in  favor  of  the  appellant.  It  Is  so 
ordered. 


BBEWSTEE  r.  OITT  OF  FOBJNBI.* 

(No.  7760.) 

(Court  of  Civil  Appeals  of  Tfexaa.  Dallas.  Bfay 
6,  1917.    Rehearing  Denied  June  23,  1917.) 

1.  Eminent  Douaiit  «=s>112  —  Taking  fob 
Public  Use  —  Disobabgs  or  Sbwaob  —  Iw- 

JtTBY. 

Damages  to  land  oa  a  dry  waterway  from 
discharge  from  city's  septic  sewer  tank,  operat- 
ed under  legislative  autnority,  were  not  a  tak- 
ing, damaging,  or  destroying  of  property  for  a 
pubhc  use,  required  by  Const,  art  1,  {  17,  to 
be  adequately  compensated,  where  such  dis- 
charge did  not  cmstitute  a  nnisance,  for  in  such 
case  damages  are  damnum  absque  injuria. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  299,  300.] 

2.  mttnioipal  cobpobations  €=s736— t0bt8 
— Nuisance— Disposing  qf  Sewaob. 

A  municipality  is  liable  for  its  torts  or  cre- 
ation of  a  nuisance  in  the  construction  and  op- 
eration of  its  sewage  disposal  plant,  whether  or 
not  careless  or  negligent  in  suui  construction  or 
maintenance,  for  such  construction  and  mainte- 
nance are  the  discharge  of  duty  of  a  purely  cor- 
porate character  for  tbe  peculiar  advantf^e  of 
Its  own  inhabitants,  and  not  in  the  interest  of 
the  public  at  large. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1552.] 

3.  Appbai.  and  Erbob  «=3216(6)— Objeotions 
Below- Review  or  Rbbdsai.  of  Rbqubsibo 
Chabobs. 

Under  Vernon's  Saylei^  Ann.  Civ.  St.  1914. 
art.  1971,  as  to  objectioos  and  exceptions  to 
charges,  article  1072,  providing  that  failure  to 
object  and  except  to  a  charge  is  regarded  as 
its  approval,  and  article  1973,  permitting  re- 
quests of  special  charges  correcting,  amplifying, 
or  extending  the  charge  given,  etc.,  appellants 
failure  to  except  to  a  charge  for  appellee  does 
not  predade  consideration  of  his  exceptions  and 
objections  to  refusal  of  liis  requested  charge  on 
the  same  issue;  the  right  of  a  litigant  to  cure 
omissions,  defects,  or  to  group  facts  constitut- 
ing a  given  defense  by  special  charges  not  being 
taken  away  by  these  statutes. 

4.  Nuisance  ®=>54  —  Instbuotiok  —  Defini- 
tion OF  "NUlSANCIi." 

An  instruction  defining  a  nuisance  as  "the 
use  of  one's  property  for  the  conducting  of  one's 
own  business  in  such  an  unreasonable  manner  as 
will,  under  all  the  circumstances,  unfairly  cause 
real  or  material  damafce  to  another,"  is  not  in- 
correct, since  it  does  m  a  general  way  contain 
the  legal  elements  o£  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  i  130. 

For  other  definidoDS,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance.] 

5.  Trial  «=>191(5)  — Instbuctionb  — Assum- 
INO  Facts — Nuisance. 

In  action  against  city  for  damages  from  dis- 
charge from  dtj's  septic  sewer  tank,  plaintiff's 
requested  charge  that  i(  tbe  city  so  operated  its 
sewage  plant  as  to  pollute  the  creek  mto  which 
it  emptied,  and  to  cause  the  sewage  water  to 
collect  in  holes  and  ponds  around  and  about 
plaintifCs  residence,  generating  and  emitting 
toul  gases  and  noxious  odors,  congregating  large 
volumes  of  flies  and  mosquitoes  about  plain- 
tiff's home,  causing  plaintiff  and  his  family  loss 
of  time,  illness,  discomfort,  and  nonenjoyment 
of  his  home,  it  would  be  guilty  of  maintaining  a 
nuisance  and  liable  to  plaintiff  for  all  damages 
resulting  therefrom  to  his  property  or  due  to 
the  illness  of  his  family  or  discomfort  in  tbe 
use  of  his  home,  was  property  refused,  since  it 
did  not  attempt  to  define  a  nuisance,  but  recite*} 
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tacts  whidi  were  dedared  in  law  to  constitqte 
a  nuisance,  for  which  defendant  would  be  liable 
in  damages,  and,  in  assuming  their  existence,  it 
was  upon  the  weight  of  evidence  and  mislead- 
ing, and  by  adopting  plaintiff's  theory  it  with- 
drew from  the  jury  the  determination  of  the 
credibility  of  witnesses  and  weight  to  be  given 
the  testimony. 

[Ed.  Note.— For  other  cases,  we  Trial,  Cent 
Dig.  i  428.] 

6.  EviDKKCK  «8=a563(2)— BXPIKT  TBamcoNT— 
Htfothbtioal  QtTxarioN. 

In  such  action  thie  court  properly  excluded 
answer  of  an  expert  witness  for  plaintiff  to 
question  neidier  showing  the  extent  or  quantity 
of  sewage  accomnlations,  nor  stating  its  nmdi- 
tion  when  it  reached  plaintiff's  residence,  wheth- 
er raw  or  diluted  sewage,  but  merely  asking 
whether  the  malodors,  flies,  and  mosquitoes  re- 
sulting from  the  conditiou  would  sicken  plain- 
tiff's family. 

[Ed.   Note.— For   other  cases,   see  Evid«ice, 
Cent.  Dig.  |  2370.] 

7.  Affkai,  and  Ebkob  «=3l068(2)— Habicixss 
Kbbos. 

Appellant  could  not  urge  error  in  exdnding 
his  expert  witness'  answer  to  a  certain  question 
where  such  witness  was  allowed  to  testify  to 
substantially  the  same  facts. 

[Kd.  Note.— X\>r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4195,  4201.] 

8.  Tbiai  «=3352(5)— Requistwd  Spbcial  Is- 
sues—Assuming Facts. 

In  acti<m  against  city  for  damages  from  dis- 
charge fromf  ci^'s  septic  sewer  tank,  a  request- 
ed special  issue,  "Did  the  filth,  stagnant  water, 
offensive  odors,  noxious  gases,  mosquitoes  and 
flies,  any  or  all  of  these  causes  coming  from  the 
branch  as  the  result  at  defendant's  sewage  emp- 
tying therein  and  flowing  down,  in,  and  around 
plaintiff's  residence,  cause  him  or  any  of  his 
children  to  become-  sick  or  lose  their  health," 
was  properly  refused,  because  it  assumed  the 
existence  in  and  around  plaintiffs  residence  of 
filth,  offensive  odors,  etc.,  as  the  result  4^  the 
operation  of  defendant's  plant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  841.] 

9.  Tbial  ®=3351(5)— RKQ-nEBTED   Spbcial  Is- 

8TTES — COVBBED    BY    OtHEB    SPfaCIAI,    ISBUHS. 

A  requested  special  issue  is  properly  refused 
where  issue  therein  is  submitted  to  the  jury 
in  other  issues  in  nearly  identical  language  and 
favorably  to  the  requesting  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
EHjr.  S  834.] 

10.  Appeal  and  Ebbob  i3=»10^(1)  —  Habm- 
i£ss  Ebbob. 

Id  action  against  city  for  damages  from 
city's  septic  sewer  tank,  the  court's  inquiry  of 
the  jury  whether  the  city  had  any  notice  of 
damage  about  to  be  done  plaintiff  from  its  plant, 
to  -which  the  jury  answered,  "No,"  did  not  ap- 
pear prejudicial  to  plaintiff  as  impressing  the 
jury  that  such  notice  was  necessary  to  his  re- 
covery where  the  jury  found  plaintiff  was  dam- 
aged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4212.] 

Appeal  from  District  Cotirt,  Kaufknan 
County;    F.  L.  Hawkins,  ludge. 

Action  by  A.  L.  Brewster  against  the  City 
of  Forney.  From  Judgment  for  defendant, 
plaintiff  appeals.     Afl^rmed. 

Bond  &  Bond,  of  Terrell,  and  Woods  & 
Morrow,  of  Kaufman,  for  appellant.  Lee  R. 
Stroud  and  Wynne  &  Wynne,  all  of  Kauf- 
man, for  appeUee. 


BASBUBT,  J.  Appellant  sned  appellee 
for  damages  In  the  sum  of  $16,000.  It  wtui 
alleged  by  appropriate  pleading  thai  appellee 
constructed,  for  the  use  and  convenience  of 
Its  citizens,  a  sewage  disposal  system,  by 
which  the  dty  sewage  was  carried  in  pipes 
to  a  septic  tank  built  upon  the  bank  of  a 
diy  waterway,  known  as  Mustang  branch  or 
creek,  from  whence  the  discharge  from  said 
septic  tank,  described  as  water,  slush,  and 
flith,  flowed  down  the  channel  of  the  branch 
to  plaintiff's  homestead,  a  distance  of  about 
1,400  yards,  and  collected  In  holes  and  imols 
within  140  or  160  feet  of  appellant's  resi- 
dence and  servant's  house,  creating  noxious 
and  offensive  odors  and  generating  flies  and 
mosquitoes.  As  the  result  thereof  it  was 
further  alleged  that  the  use  of  appellant's 
home  was  rendered  intolerable  and  his  lands 
permanently  damaged,  and  during  the  years 
1913  and  1914  appellant  and  his  family  were 
afflicted  with  continuous  and  serious  bodily 
illnesses,  subjecting  appellant  to  great  ex- 
pense for  medical  care  and  treatment  for 
himself  and  family.  Damages  in  the  sum 
of  $8,000  to  his  home  and  land  were  sought, 
and  a  similar  sum  for  the  illness  and  ex- 
pense caused  him  and  family. 

Appellee,  in  addition  to  generally  and 
speclflcally  denying  appellant's  allegations 
of  fact,  alleged  affirmatively  that  all  matter 
deposited  In  its  septic  tank,  before  being 
discharged  therefrom,  was  subjected  to  a 
process  that  removed  all  solids  and  reduced 
it  to  practically  clear  water  which  lost  all 
odor  within  100  feet  of  its  discharge  and  de- 
stroyed, instead  of  breeding,  the  Insects  com- 
plained of.  Further,  that  the  conditions  at 
appellant's  homestead  were  the  result  of  fllth 
engendered  by  the  condition  of  appellant's 
house  and  hog  lots  and  other  animal  inclo- 
sures  on  his  premises,  superinduced  by  the 
fact  that  said  creek  at  appellant's  premises 
Is  flat  and  marshy  and  filled  with  rank,  vege- 
tation, constantly  rotting  therein.  There 
were  other  pleadings  raising  issues  of  law 
not  necessary  to  recite.  Testimony  is  found 
in  the  record  tending  to  support  the  allega- 
tions of  the  pleadings  of  the  respective  par- 
ties. 

The  case  was  submitted  to  a  jury  upon 
special  issues,  their  findings,  stated  in  nar- 
rative form,  being  these :  Appellee's .  sewage 
plant  was  selected  with  due  care  and  proper- 
ly cotistructed  and  the  discharge  therefrom 
was  into  Mustang  creek,  a  natural  water 
course  running  through  appellee  dty.  Wa- 
ter or  sewage  from  appellee's  disposal  plant, 
due  in  part  to  its  operation,  did  collect  and 
stand  in  holes  and  ponds  in  Mustang  branch 
near  appellant's  home,  causing  offensive,  but 
not  poisonous,  odors,  and  to  such  extent 
made  the  place  undesirable  as  a  home.  Such 
condition  did  generate  mosquitoes  and  draw 
flies  to  appellant's  residence,  but  to  what  ex- 
tent the  jury  could  not  determine.  Forty 
per  cent  of  the  sewage  and  refuse  from  ap- 


>Vor  ottitr  cages  im  same  topic  and  KBT-NUMBBK  Imtll  Key-Numbered  DlsasU  and  Indexes 


Digitized  by 


Ljoogle 


638 


196  SOUTHWESTERN  RBPORTEB 


CTex. 


pellee  dty  would  have  entered  the  creek 
above  appellanfa  premises  whether  there 
was  a  disposal  plant  or  not.  The  condition 
in  and  about  appellant's  house  did  not  cause 
the  illness  In  his  family,  and  he  lost  no  time 
on  that  account  The  condition  of  his  own 
premises  may  have  caused  the  Illness  in  his 
family.  Tte  present  fair  market  value  of 
appellant's  land  with  appellee's  disposal 
plant  constructed  and  operated  as  it  is  is 
$135  per  acre.  Without  the  plant  as  con- 
structed and  operated  it  would  be  $145  per 
acre.  In  answer  to  the  question  as  to  wheth- 
er the  plant  as  operated  is  a  nuisance  the 
Jury  replied,  "We  believe  not"  Both  appel- 
lant and  appellee  presented  motions  for 
Judgment  upon  the  findings  of  the  Jury,  after 
considering  whicJi  the  court  entered  Judg- 
ment for  appellee.  From  such  Judgment  this 
appeal  Is  taken. 

[1]  Under  authority  of  the  first  assign- 
ment which  challenges  the  action  of  the 
court  in  overruling  appellant's  motion  for 
Judgment,  It  is  contended  that  In  view  of  the 
finding  of  the  Jury  that  appellant's  land  was 
damaged  $1,750,  such  action  of  the  court 
was  the  taking,  damaging,  or  destroying  of 
appellant's  property  for  public  use  without 
adequate  compensation  in  violation  of  the 
Constitution.  Article  1,  i  17.  The  position 
of  counsel,  based  on  the  foregoing  contention 
and  gathered  from  the  discussion,  is  that 
whenever  it  appears  that  damages  have  re- 
sulted to  property,  as  found  by  the  Jury  In 
the  present  case,  compensation  follows  as  a 
matter  of  course,  and  that  the  lower  court 
should  have  entered  Judgment  for  appellant 
on  the  Jury's  findings  in  that  respect.  The 
counter  contention  of  counsel  for  appellee 
is  that  concurrent  vrtth  the  damage  it  must 
also  appear  as  a  fact  that  the  use  constitutes 
a  common-law  nuisance;  and  the  Jury  hav- 
ing found  that  the  use  of  the  creek  by  appel- 
lee did  not  constitute  a  nuisance,  the  damage 
was  damnum  absque  injuria.  In  what  was 
said  to  be  a  case  of  first  impression  in  this 
state  It  was  declared  that  in  the  absence  of 
constitutional  restrictions  a  legislative  grant 
would  legalize  all  acts  done  in  strict  pursu- 
ance thereof,  and  any  damage  in  consequence 
would  be,  as  urged  in  this  case,  damnum 
absque  Injuria.  Gainesville,  Henrietta  N.  W. 
Ry.  Co.  V.  Hall,  78  Tex.  199,  14  S.  W.  259, 
9  li.  R.  A.  298,  22  Am.  St  Rep.  42.  An  ap- 
plication of  that  rule  In  this  case  would  be 
that  if  appellee,  in  the  exercise  of  the  au- 
thority granted  by  the  Legislature  to  con- 
struct and  operate  a  sewage  disposal  plant 
had  strictly  pursued  that  authority,  any  re- 
sulting damage  to  the  citizen  would  not  be. 
actionable.  But  in  the  case  cited  the  court 
further  declares  that  the  Insertion  in  our 
Constitution  of  the  words,  "damaged,  or 
destroyed,"  forbids  the  application  of  the 
rule  stated  and  bestows  upon  the  citizen,  in- 
jured In  the  construction  or  operation  of  a 
public  work,  that  remedy  he  would  have 
against  the  individual  who  similarly  Injures 


his  property.  Tlie  only  distinction  la  In  the 
remedy;  since  If  the  use  is  private  the  con- 
dition may  be  abated,  while  if  public,  the 
injury  Is  to  be  compensated  in  damages. 
The  court  further  declares  that  such  being 
the  rule  the  Inquiry  fs  whether  the  acts  com- 
plained of,  being  the  manner  of  the  opera- 
tion of  railroad  trains  adjacmt  to  the  suit- 
or's resldoice,  Is  a  nuisance.  A  similar  hold- 
ing was  had  in  Sherman  Gas  &  Eaectrlc  Ca 
V.  Belden,  103  Tex.  59.  123  S.  W.  119,  27  U 
R.  A.  <K.  S.)  237,  where  it  was  said  that  in 
order  to  Justify  a  recovery  in  such  cases  the 
complaining  party  is  required  to  prove  such 
facts  as  will  constitute  a  nuisance,  and  that 
the  standard  on  the  issues  of  nuisance  Is  a 
shovTing  "that  the  conditions  caused  by  the 
operation  of  the  plant  were  such  as  would 
disturb  and  annoy  persons  of  ordinary  sensi- 
bilities, and  of  ordinary  tastes  and  habits." 
It  was  also  said,  "if  there  be  no  nuisance, 
there  can  be  no  recovery  of  damages  for  sndi 
annoyance  as  may  exist  nor  for  diminution 
in  the  value  of  the  property."  As  we  have 
recited  in  the  present  case,  the  Jury  found 
that  the  use  of  the  branch  by  appellee  was 
not  a  nuisance;  and  unless  it  was,  applying 
the  holding  of  the  court  of  last  resort  In  Its 
construction  of  the  constitutional  provljdan 
Invoked  by  appellant  damages  for  diminu- 
tion in  the  value  of  appellant's  property  can- 
not be  recovered.  The  case  last  dted  clearly 
contemplates  that  there  may  in  some  in- 
stances be  an  element  of  damages  without 
the  existence  of  a  nuisance,  which  are  dam- 
num absque  injuria.  In  consequence  of 
which,  coupled  with  the  flndbig  of  the  Jary 
on  the  controlling  fact  of  nuisance  vel  non, 
we  conclude  the  court  did  not  err  In  refusing 
to  enter  Judgment  for  appellant  for  the  dam- 
age to  his  land. 

[2]  Appellee  further  cont«ids  on  the  issue 
we  are  discussing  that  conceding  the  condi- 
tion complained  of  to  be  a  nuisance,  the  city 
would  only  be  liable  when  it  was  made  to 
appear  that  the  condition  was  the  result  of 
carelessness  and  negligence  In  the  construc- 
tion and  operation  of  its  plant  because  done 
exclusively  in  the  public  interest  To  sus- 
tain the  proposition  appellee  relies  on  City 
of  Pt  Worth  v.  Crawford,  64  Tex.  202,  53 
Am.  Rep.  753.  In  that  case  the  dty  authori- 
ties located  and  established  a  "burial"  place 
for  dead  animals,  garbage,  excrement  ^c^ 
found  in  the  dty,  and  provided  by  ordinance 
that  such  refuse  should  be  buried  in  ditches 
four  to  six  feet  deep.  Such  acts  were  held 
to  be  done  exdusively  in  the  Interest  of  the 
public  because  it'  Improved  the  sanitary  con- 
dition, In  which  case  the  dty  would  not  be 
liable  merely  because  it  maintained  the  buri- 
al ground  there,  but  only  for  its  negUgence  la 
maintaining  it  74  Tex.  404,  12  S.  W.  52,  13 
Am.  St  Rep.  840.  Conceding  that  the  case 
sustains  the  rule  Invoked  by  appellee,  yet  it 
occurs  to  us  that  it  is  without  controlling 
force  in  the  present  cose.  We  do  not  under- 
stand that  it  is  daimed  in  the  Instant  case 
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tbat  the  construction   and  operation  of  a 
sewage  disposal  plant  Is  per  se  a  nuisance, 
but  that  the  discharge  therefrom,  by  reason 
of  Its  accumulation  in  and  about  appellant's 
premises,  creates  a  nuisance.    Further,  If  it 
can  be  said  that  the  rule  announced  In  that 
case  has  the  application  claimed  by  appellee 
to  the  facts  In  that  case,  that  Is  that  a  mu- 
nicipality may.  In  the  public  Interest,  create 
a  nuisance  and  be  liable  for  the  consequences 
In  the  event  only  that  It  acts  carelessly  and 
negligently  In  the  operation  of  the  machinery 
-which  creates  the  nuisance,  it  appears  that 
rule  has-  been  departed  from.    In  White  t. 
San  Antonio,  M  Tex.  313,  60  S.  W.  426,  and 
Ostrom  ▼.  San  Antonio,  94  Tex.  523,  62  S.  W. 
909,  it  was  said  that  a  municipal  corporation 
acts  In  a  two-fold  capacity,  certain  functions 
being  conferred  uiKm  it  "In  the  Interest  of 
the  public  at  large,  and  certain  others  for  the 
peculiar  advantage  of  Its  own  Inhabitants." 
If  Its  officers  act  unlawfully  In  the  adminis- 
tration of  the  former  the  corporation  as  a 
rule  Is  not  responsible,  "but  for  their  torts  In 
discharging   duties   of   a   purely  corporate 
character  the  corporation  is  liable."     Such 
purely  corporate   acts  are  declared,   among 
other  things,  to  be  "the  supply  of  water  and 
of  light,  the  construction  and  maintenance 
of  sewers  and  wharves."    Also  It  was  said  In 
Texas  &  Pacific  Ry.  Co.  v.  Bdrlngton,  100 
Tex.  496,  101  S.  W.  441,  9  L.  R.  A.  (N.  8.) 
988,  that  under  article  1,  §  17,  of  the  Consti- 
tution, "our  courts  have  uniformly  held  that 
neither  the  necessity  for  the  structure  nor 
the  iTfanner  in  which  It  was  used  constitute  a 
defense  to  a  claim  by  the  owner  for  comi)en- 
satlon  for  depreciation  In  the  value  of  his 
property."    See,  also.  City  of  Denver  ▼.  Davis, 
37  Oolo.  3T0,  86  Pac.  1027,  6  U  R.  A.  (N.  S.) 
1013,  119  Am.  St.  Rep.  293,  11  Ann.  Cas.  187, 
for  a  thorough  and  Illuminating  discussion  of 
the  rule.    Accordingly,  we  conclude  that  the 
construction  and  operation  of  the  sewage  dis- 
posal plant  by  appellee  was  done  In  Its  cor- 
porate character  for  the  peculiar  advantage 
of  Its  own  Inhabitants,  and  would  be  liable 
for  Its  torts  In  that  resi)ect,  as  distinguished 
from  Its  acts  done  In  the  Interest  of  the  pub- 
lic at  large. 

[3]  The  next  Issue  presented  Is  the  action 
of  the  court  In  refusing  a  special  charge  re- 
quested by  appellant.  Before  the  case  was 
submitted  to  the  Jury  both  parties  tendered 
the  court  special  charges  defining  a  nuisance. 
The  court  allowed  the  charge  tendered  by  ap- 
pellee and  refused  the  one  tendered  by  ap- 
pellant. Appellant  objected  and  excepted  to 
the  action  of  the  court  In  refusing  to  allow 
the  special  diarge  tendered  by  him,  but  did 
not  so  object  and  except  to  the  action  of  the 
court  In  allowing  the  charge  tendered  by  ap- 
pellee. The  record  so  standing,  appellee  ob- 
jects Id  limine  to  any  consideration  by  this 
court  of  the  action  of  the  trial  court  in  refus- 
ing appellant's  charge,  on  the  ground  that 
such  action  may  not  be  reviewed  in  the  ab- 
sence of  an  objection  to  the  allowance  of  ap- 


pellee's charge.  It  is  now,  we  believe,  the 
uniform  holding  of  all  Courts  of  Civil  Ap- 
peals that  the  action  of  the  trial  court  In 
giving  Its  main  charge  or  In  thfe  giving  or  re- 
fusing of  special  charges  may  not  be  review- 
ed on  appeal  unless  objected  and  excepted  to 
In  the  statutory  manner.  This  Is  so  of  course 
because  the  statutes  declare  that  In  the  ab- 
sence of  such  objections  and  exceptions  such 
action  Is  considered  approved.  This  rule  has 
been  so  often  declared  we  will  not  be  ex- 
pected to  cite  the  statutes  or  the  cases.  By 
the  statutes  and  their  construction  appel- 
lant Is  denied  the  right  here  to  complain  of 
the  action  of  the  court  In  giving  the  charge 
requested  by  appellee.  He,  in  fact,  does  not 
complain  of  such  action.  He  does,  however, 
complain  of  the  action  of  the  court  in  refus- 
ing his  special  charge.  Appellee,  however,  In 
effect,  argues  that  it  was  necessary  for  the 
appellant  to  object  and  except  to  the  allow- 
ance of  the  charge  given  at  appellee's  re- 
quest, in  order  for  appellant  to  secure  con- 
sideration of  his  obJec/:lone  and  exceptions  to 
the  action  of  the  court  In  refusing  the  charge 
he  requested,  oh  the  ground  that  both  charges 
presented  the  same  Issue.  We  believe  such 
a  construction  is  not  contemplated  or  author- 
ized by  the  several  statutes  controlling  the 
matter.  While  article  1971,  Vernon's  iSayles' 
Civil  Statutes,  requires  the  prescribed  objec- 
tions and  exceptions  to  be  taken  to  the 
charges  given  by  the  court,  and  while  article 
1072,  Id.,  provides  that  failure  to  so  object 
and  except  shall  be  regarded  as  approval  of 
the  chatge  so  given,  yet  article  1973,  Id.,  per- 
mits' litigants  as  of  yore  to  request  special 
charges  correcting,  amplifying,  or  extending 
the  charge  actually  given  or  to  cure  any  sup- 
posed omissions  or  defects  or  to  group  the 
facts  constituting  a  given  defense,  providing 
the  refusal  to  give  such  special  charge  is  ob- 
jected and  excepted  to  as  prescribed.  The 
very  reason  urged  by  appellant  for  giving 
the  charge  Is  that  the  one  actually  given  by 
the  court  was  Insufficient,  because  lacking  In 
explanation  of  the  appellant's  legal  rights, 
which  Is  but  saying  that  it  was  insuffideut  or 
omitted  essential  Ingredients.  As  we  have 
said.  It  always  has  been  the  right  of  a  liti- 
gant to  cure  omissions,  defects,  or  to  group 
facts  constituting  a  given  defense  by  special 
charges,  and  that  under  the  articles  cited 
that  right  remains  Inviolate,  we  think  clear. 
That  being  true,  it  obviously  follows  that  the 
objections  and  exceptions  should  be  taken  to 
the  action  of  the  court  in  refusing  that  which 
cured  the  defect  or  omission  rather  than  to 
that  which  as  far  as  It  went  correctly  stated 
the  rule. 

[4]  Such  being  our  views  concerning  the 
procedure  to  be  observed  In  such  cases,  we 
are  brought  to  a  conslderatlcin  of  the  charge 
requested  by  appellant  and  refused  by  the 
court.  Without  deciding  that  precise  Issue 
It  can  be  said  that  the  charge  requested  by 
appellee  and  allowed  by  the  court  defining  a 
nuisance  is  not  incorrect,  because  It  does  in  a 
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general  way  contain  the  legal  elements  of  a 
nuisance.  Gose  v.  Coryell,  59  Tex.  Civ.  App. 
504,  126  S.  W,  1164.  In  the  case  dted  It  Is 
said  In  substance.  In  approval  of  the  rule 
stated  by  Cyc,  that  the  reasonableness  or 
unreasonableness  of  the  use  of  property  for 
a  given  purpose  In  a  particular  locality  and 
in  the  manner  and  under  the  circumstances 
■of  the  case  is  a  fair  test  of  whether  such  use 
constitutes  a  nuisance.  The  trial  court  fol- 
lowed that  rule  when  it  adopted  appellee's 
charge  defining  a  nuisance  as  "the  use  of 
one's  property  for  the  conducting  of  one's 
own  business  in  such  an  unreasonable  man- 
ner, as  will  under  all  the  circumstances  un- 
fairly cause  real  or  material  damage  to  an- 
other." Thus,  it  will  be  seen,  having,  as  we 
have,  reached  the  conclusion  that  it  was  not 
necessary  for  appellee  to  do  more  than  object 
and  except  to  the  action  of  the  court  in  refus- 
ing his  special  charge,  that  the  question  Is, 
Should  the  court,  as  urged  by  appellant,  have 
allowed  the  requested  charge  in  amplifica- 
tion of  the  one  given?  » 

[S]  The  effect  of  the  charge  ^-efused  by  the 
court  was  to  tell  the  Jury  if  appellee  so  op- 
erated its  sewage  plant  as  to  pollute  the 
creek  Into  which  It  emptied  and  to  cause  the 
sewage  water  to  collect  In  holes  and  ponds 
around  and  about  appellant's  residence,  gen- 
«rating  and  emitting  foul  gases  and  noxious 
odors,  congregating  large  volumes  of  flies  and 
mosquitoes  about  appellant's  home,  causing 
appellant  and  his  family,  loss  of  time.  Illness, 
discomfort,  and  nonenjoyment  of  his  home, 
It  would  be  guilty  of  maintaining  a  nuisance 
and  liable  to  the  injured  party  for  all  dam- 
ages resulting  therefrom  to  his  property  or 
due  to  the  Illness  of  his  family  or  discomfort 
In  the  use  of  his  home. 

The  foregoing  fairly  and  fully  presents  the 
substance  of  the  charge  requested  by  appel- 
lant as  defining  a  nuisance  and  which  appel- 
lant contends  should  have  been  given  in  am- 
plification of  the  court's  charge  urged  to  be 
Insufficient  We  feel  constrained  to  hold  that 
the  diarge  was  properly  refused.  It  does  not 
attempt  to  define  a  nuisance,  but  recites  facts 
which  are  declared  In  law  to  constitute  a 
nuisance  and  for  the  existence  of  wMch  the 
guilty  party  would  be  liable  In  damages.  As 
applied  to  the  present  case  it  assumes  their 
existence  against  apiHjUee,  and  for  that  reason 
is  upon  the  weight  of  the  evidence  and  mis- 
leading. It  recites  In  so  many  words  the 
pleading  of  apiwllant,  and,  while  the  evidence 
of  api)enant,  as  we  have  said,  tended  to  sup- 
port the  pleading,  the  charge  in  effect  adopts 
appellant's  theory  and  withdraws  from  the  Ju- 
ry the  determination  of  the  credibility  of  the' 
witnesses  and  the  weight  to  be  given  to  the 
testimony.  We  do  not  mean  to  say  that  trial 
courts  may  not  enumerate  or  group  facts  upon 
which  the  Jury  may,  If  they  believe  the  testi- 
mony establishes  them,  return  a  verdict  The 
charge  under  consideration  does  not  we  be- 
lieve, meet  that  rule,  since  it  entirely  fails  to 
Advise  the  Jury  that  they  must  find  the  exist- 


ence of  the  facts  so  enumerated  from  the  evi- 
dence. On  the  contrary.  It  states  the  facts 
and  declares  that  they  constitute  a  nuisance 
for  which  a  person  responsible  therefor  Is  lia- 
ble at  law  In  damages.  The  allowance  of  the 
charge  would  obviously,  we  believe,  have  mis- 
led the  Jury.  We  accordingly  conclude  that 
the  charge  was  not  fairly  an  ampUficaticm  of 
the  court's  definition  of  a  nuisance,  and  an 
Incorrect  enumeration  or  grouping  of  the 
facts  constituting  appellant's  cause  of  action. 

[6]  The  court's  action  in  excluding  certain 
expert  testimony  Is  next  challenged.  Appel- 
lant, prior  to  trial,  secured  the  deposition 
of  Dr.  W.  W.  Samuel.  Upon  trial  direct  In- 
terrogatory No;  6  was  offered  In  eTldence, 
reading  as  follows: 

"Now,  EKKrtor,  I  will  ask  yon  to  please  state 
whether  or  not  the  condition  of  tne  creek  or 
branch  as  a  resolt  of  the  sewage  complained 
of  flowing  into  said  creek  and  producinK  the 
condition  as  above  detailed  with  reference  to  bad 
odors,  flies,  and  mosquitoes,  and  such  filth  ac- 
cumulating in  said  creek  within  132  feet  of 
plaintiff's  residence  where  he  and  his  above- 
named  children  reside,  would  that  or  not  likely 
produce  or  cause  the  trouble  that  either  or  all 
of  the  aforesaid  children  could  be  the  cause 
of  the  affliction  or  trouble  or  conditjons  that  you 
found  them  in  when  you  operated  upon  them?" 

To  this  Interrogatory  the  witness  an- 
swered : 

"I  would  say  that  sore  throat  and  tonsilitis 
are  the  most  frequent  diseases  caused  by  these 
sewer  gases  and  infections,  and  that  thev  would 
also  be  liable  to  have  a  number  of  other  dis- 
eases, such  as  typhoid  fever,  and  in  fact  almost 
any  disease  that  the  people  who  had  been  to  the 
toilets  which  drained  into  the  waters  were  af- 
fected with." 

Tlie  answer  was  excluded,  on  the  ground, 
as  appears  from  the  bill  of  exceptions,  that 
It  was  leading,  that  the  facts  stated  in  the 
question  were  not  a  sufficient  hypothesis  on 
which  to  elicit  the  opinion  of  the  witness, 
and  not  supported  by  the  facts  proven  In  tlie 
case.  We  think  the  interrogatory  was  not 
objectionable  because  leading,  but  It  does  ap- 
pear that  it  lacked  a  sufficient  hypothesis. 
The  substance  of  the  question  is  tliat  the 
witness  Is  asked  to  state  whether  In  his  opin- 
ion the  condition  resulting  from  the  sewage 
flowing  into  the  creek  and  accumulating 
within  132  feet  of  appellant's  residence  and 
creating  bad  odors  would  cause  the  illness 
to  appellant's  children  for  which  the  witness 
treated  them.  The  condition  to  which  the  ex- 
aminer refers,  that  Is,  the  facta  constituting 
the  condition.  Is  not  Included  In  the  questioa 
It  may  have  been  stated  in  other  interroga- 
tories, but  If  so  It  does  not  appear  from  tiiat 
portion  of  the  deposition  contained  In  the 
statement  of  facts.  That  portion  of  the  di- 
rect testimony  contained  In  the  statement  of 
the  facts  does  not  disclose  any  question  of 
the  kind,  and  much  of  the  deposition  seems 
to  have  been  excluded.  The  general  rule  to 
that  a  given  hypothetical  question  should 
fairly  state  such  facts  as  the  proof  of  the 
litigant  submitting  the  question  fairly  tends 
to  establish  and  fairly  presents  bis  claim  or 
theory.    Jones,  Ev.  {  371.    Ttie  question  did 
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not  sbow  the  extent  or  quantity  of  the  sew- 
age accumulations,  did  not  state  Its  condi- 
tion when  it  reached  appellant's  residence, 
whether  raw  or  diluted  sewage,  but  merely 
asked  the  witness  whether  the  malodors, 
flies,  and  mosquitoes  resulting  from  the  con- 
dition would  sicken  appellant's  family. 

[7]  Further,  If  it  can  be  said  that  there 
was  error  in  the  exclusion  of  the  witness' 
answer.  It  appears  that  he  was  permitted  to 
testify  to  identically  the  same  facts,  as  ap- 
pears from  the  following  evidence : 

"Can  yon  say  as  a  fact,  Doctor,  that  a  credc 
slightly  poUuteid  with  ordinary  city  sewage  will 
produce  any  kind  of  sickness'  where  the  water 
18  not  used  for  any  purpose?"  "I  can  state 
as  a  fact  that  any  one  exposed  to  cooditionB 
such  as  yon  mention  will  in  all  probability  be- 
come sick.  I  would  say  that  sore  throats  and 
tonsilitia  are  the  most  ireqiient  diseases  caused 
by  tiiese  sewer  gases  and  infecticxis,  and  that 
they  would  also  be  liable  to  have  a  number 
of  other  diseases,  such  as  typhoid  fever,  and, 
in  fact,  almost  any  disease  that  the  people  who 
bad  been  to  the  toilets  which  drained  into  the 
■ewers  were  infected  with." 

We  conclude  the  court  did  not  err  in  the 
respect  stated. 

[t,  9]  One  of  the  special  Issues  submitted 
to  the  jury  was  this: 

"Did  the  construction  and  operation  of  the 
sewage  disposal  plant  by  the  city  of  Foipey 
cause  any  of  the  sickness  in  plaintiff's  family? 
If,  BO,  specify  what  sickness  was  so  caused." 
Hie  answer  was,  "No." 

In  Ilea  of  such  spedal  issue  appellant  re- 
quested the  following : 

"Did  the  filth,  stagnant  water,  offensive  odors, 
noxious  gases,  mosquitoes  and  flies,  any  or  all 
of  these  causes  commg  from  the  branch  as  the 
result  of  defendant's  sewage  emptying  therein 
and  flowing  down,  in,  and  around  plaintiffs  resi- 
dence cause  him  or  any  of  his  children  to  be- 
come si^  or  lose  their  health?" 

It  is  urged  that  the  Issue  submitted  by  the 
court  did  not  contain  a  sufficient  explanation 
of  the  ground  upon  which  appellant  sought 
a  recovery,  while  the  refused  charge  did. 
First,  It  may  be  said  that  the  Issue  tender- 
ed by  aK>ellant  was  Incorrect,  because  It  as- 
sumed that  fllth,  stagnant  water,  ofTensive 
odors,  noxious  gases,  mosquitoes  and  flies 
did,  as  the  result  of  the  operatioa  of  appel- 
lee's plant,  exist  In  and  around  appellant's 
residence.  Secondly,  the  Issue  of  whether 
the  discharge  from  the  plant  collected  In  and 
around  appellant's  residence  was  submitted 
to  the  jury  in  nearly  Identical  language  with 
that  contained  la  the  refused  charge  In  the 
flrst,  second,  and  third  issue  and  answered, 
with  certain  limitations,  favorably  to  appel- 
lant. As  a  consequence  it  appears  that  the 
jury  had  well  In  mind  the  issue  tendered 
by  the  charge  given  by  the  court,  that  Is, 
whether  the  existence  of  the  conditions  found 
by  them  in  answer  to  flrst,  second,  and  third 
issues  caused  Ulness  in  appellant's  family. 
For  the  foregoing  reasons,  we  conclude  the 
court  did  not  err  in  the  respect  urged.  It 
Is  further  urged  that  the  findings  of  the  Jury 
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are  so  contradictory  a  proper  Judgment  can- 
not be  entered  thereon.  This  contention  is 
based  upon  the  finding  of  the  jury  in  favor 
of  appellant  that  partly  due  to  the  operation 
of  the  sewage  disposal  plant  the  discharge 
therefrom  did  collect  in  holes  in  proximity 
to  appellant's  residence  and  emit  ofTensive 
odors,  and  to  such  extent  did  render  his  resi- 
dence undesirable,  and  as  a  result  of  all  of 
which  his  property  was  damaged  11,760,  not- 
withstanding which  the  condition  complained 
of  did  not  constitute  a  nuisance.  Under  the 
rule  announced  by  the  Supreme  Court  and 
by  which  we  are  of  coarse  bound,  such  find- 
ings are  not  in  legal  contemplation  contra- 
dictory. As  we  have  indicated  at  another 
place  the  effect  of  the  holding  in  Sherman 
Gas  &  Electric  Go.  v.  Belden,  supra,  is  that 
damages  may  result,  but  not  be  recover- 
able, unless  the  condition  which  produces  it 
is  in  law  a  nuisance.  The  Juiry  in  the  pres- 
ent case  seems  very  clearly  to  have  under- 
stood the  Issue  and  to  have  believed  that 
while  appellant  was  damaged  the  appellee 
had  not  so  used  its  property  as  to  creatQ  a- 
nuisance.  It  does  seem  to  us  that  the  situa- 
tion creates  a  hardship  upon  appellant,  but 
that  the  Jura's  finding  precludes  a  reversal 
by  this  court  on  that  issue. 

It  Is  also  earnestly  contended  that  the 
jury's  finding  that  the  conditions  complained 
of  were  not  a  nuisance  Is  wholly  unsupported 
by  the  evidence,  and  that  we  should  overrule 
their  conclusions  in  that  particular.  Wo 
have  considered  the  evidence  on  this  issue. 
To  set  it  out  here  would  subserve  no  useful 
purpose,  since  it  is  alone  our  judgment  on 
that  evidence  that  is  invoked,  and  we  think  It 
reasonably  clear  that  the  evidence  is  sufl9- 
dent  to  sustain  the  finding.  It  is  probable 
that  in  many  cases  appellate  courts  would 
reach  a  conclusion  upon  testimony  different 
from  that  reachM  by  juries,  if  we  had  the 
authority  to  substitute  our  judgment  for 
that  of  the  jury,  as  we  are  constantly  urged 
to  do,  but  the  legislature  has  placed  that 
prerogative  with  the  jury,  and  we  cannot 
say  that  it  has  not  virisely  done  so. 

[10]  The  trial  court  Inquired  of  .the  Jury 
whether  appellee  had  any  notice  of  any  dam- 
age about  to  be  done  to  appellant  from  its 
plant,  to  whldi  the  Jury  answered,  "No." 
Appellant  complains  of  8U(:h  issue  as  tending 
to  Impress  upon  the  Jury  that  notice  was  nec- 
essary In  order  to  enable  appellant  to  recov- 
er. While  we  are  unable  to  see  the  reason 
for  submitting  such  issue,  at  the  same  time 
it  appears  that  it  did  not  have  any  control- 
ling Influence  on  the  jury,  since  it  In  fact 
foimd  that  appellant  was  damaged,  and  It 
could  not  -have  had  any  controlling  force 
on  the  issue  of  nuisance  vel  non. 

We  feel  for  the  reasons  stated  that  no  re- 
versible error  was  committed  on  the  trial 
of  this  case,  and  that  as  a  consequence  it 
becomes  our  duty  to  affirm  the  judgment 
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COOKE  V.   ELMS.     (No.  8611.) 

(Court  of  CivU  Appeals  of  Texas.     Ft.  Worth. 

April  28,  1»17.    Rehearing  Denied 

June -2,   1917.) 

1.  Action  4s>47  —  Natubk  —  Contka.ot  ob 
Tort— Money  Received. 

A  petition  by  a  tenant  against  bis  landlord's 
grantee,  alleging  plaintiffs  right,  under  con- 
tract, to  two-thirds  of  the  crop,  and  that  at  de- 
fendant's request  plaintiff  consented  tliat  the 
crop  should  be  used  as  pasturage,  and  that  de- 
fendant collected  the  sum  of  $516.10,'  and 'that 
the  defendant  is  now  indebted  to  plaintiff  for 
two-thirds  thereof  which  defendant  though  often 
requested  so  to  do,  has  failed  and  refused  to 
pay  plaintiff,  was  not  objectionable  as  an  at- 
tempt to  set  up  two  inconsistent  and  separate 
causes  of  action,  one  an  action  ex  delicto,  and 
the  other  an  action  ez  contractu,  but  it  states 
a  cause  of  action  for  money  had  and  received, 
with  implied  promise  to  pay. 

[Ed.  Note.— For  other  cases,  see  Action,  Ont. 
Dig.  ti  469,  470;  472-489.] 

2.  LANpLOKD  a:«d  Tenant  ^=9332 — Right  or 
Purchaser— Possession  by  Vendor's  Ten- 
ant—Evidence— Admissibility. 

,In.  an  acticm  by  a  tenant  under  a  lease  for 
one  year  to  recover,  from  one  purchasing  from 
his  landlord,  for  money  received  by  the  purchas- 
er for  pasturage,  evidence  that  tenant  had  a 
verbal  contract  with  the  former  landlord,  where- 
by he  was  to  receive  two-thirds  of  everything 
raised  on  the  place,  .was  admissible,  and  not 
subject  to  the  objection  that  it  was  with  refer- 
ence to  a  contract  between  pLiintiff  and  another 
not  a  party  to  this  suit;  since  the  rental  con- 
tract testified  about  was  for  the  year  only,  and 
therefore  was  one  that  might  lie  in  parol,  and 
since  a  purchaser  of  land  must  take  notice  of 
the  character  of  title  held  by  one  in  open,  visi- 
ble, and  unequivocal  possession. 

[Ed.  Note.— For  other  ca.se8,  see  Landlord  and 
Tenant,  C«it.  Dig.  §$  1303,  1400.] 

3.  Landlord  and  Tenant  <s=>332— Rights 
OF  Tenant  as  Against  IiANDLOBD's  Gran- 
tee— Evidence. 

In   an    action    by    a    tenant   for   one   year 

Tinst  his  landlord's  grantee  for  money  receiv- 
by  defendant  for  pasturage,  in  order  to  es- 
tablish plaintiff's  right  to  two-thirds  of  the 
Johnson  grass  grown,  after  crops  bad  been  cut 
and  the  harvesting  had  been  abandoned,  it  was 
incumbent  on  him  to  establish  that  he  was  so 
entitled  under  his  contract  with  his  former 
landlords. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  Si  1363,  1400.] 

4.  Customs  and  Usages  ®=s»19(2)— Oral 
Lease— Admissibility   of  Evidence. 

Evidence  that  it  was  the  custom  for  the 
tenant  to  get  the  Johnson  grass  on  a  place  aft- 
er cutting  off  his  crop  was  not  admissible,  in 
the  absence  of  pleading  to  that  effect,  since  the 
custim  asserted  was  not  intended  to  be  repre- 
sented as  one  of  universal  application,  but  a 
special  local  custom,  and  the  term  "crops"  is 
not  to  be  so  interpreted  as  to  embrace  the 
Johnson  grass  on  that  jmrt  of  the  rented  prem- 
ises not  planted  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Cbstoms  and 
Usages,  Cent.  Dig.  U  42,  43,  45.1 

5.  Landlord  and  Tenant  4=>832— Lease— 
Jury  Question. 

Evidence  held  to  justify  a  jury  finding  that 
plaintiff  was  to  receive  only  bis  proportion  of 
the  crops  grown,  and  that  he  would  not  be  per- 
niitte<l  to  delay  his  surrender  of  the  premises  in 


order  to  cat  or  otherwise  ntilixe  the  Johnson 
grass  growing  on  the  stubble  land. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent,  Dig.  {$  1363,  1400.] 
6.  Landlobd     and     Tenant     4=3332— Oral 

Lease— Instructions. 
As  the  pleadings  did  not  charge  a  wrongful 
appropriation  of  the  crop,  or  an  appropriation 
thereof  without  the  consent  of  the  plaintiff,  but 
that  the  defendant  collected  the  money  for  the 
pasturage  with  the  plaintiff's  consent,  and  that 
thereby  there  arose  an  implied  promise  on  de- 
fendant's part  to  pay  plaintiff  his  proportion 
thereof,  the  giving  of  an  instruction  that,  "if 
you  also  find  that  the  defendant,  without  the 
consent  of  the  plaintiff,  appropriated  said  crop 
to  his  own  use  and  benefit,  then,  and  in  that 
event,  you  will  find  for  the  plaintiff  for  two- 
thirds  of  the  usual  market  value,  if  any,  of  the 
crop  at  the  time  it  was  so  appropriated,"  waa 
error. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  CJent  Dig,  S§  1363,  1400.] 

Buck,  J.,  dissenting  in  part. 

Error  from  Tarrant  County  (3ourt;  Chas. 
T.  Prewitt,  Judge. 

Suit  by  A.  L.  Ellis  against  W.  L.  Cooke. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  remanded. 

Bryan,  Stone  &  Wade  and  W.  0.  Blalock, 
all  of  Ft  Worth,  for  plaintiff  In. error.  Wm. 
R.  Booth,  of  Ft.  Worth,  for  defendant  In  er- 
ror. 

BUCK,  J.  During  1915  A.  L,  EUIa  was 
the  tenant  on  the  farm  of  Chas.  Leuschner 
and  wife,  said  farm  being  situated  north  of 
Ft.  Worth  and  in  the  vidnlty  of  the  town  of 
Saginaw.  Ellis  was  cultivating  the  farm  on 
shares,  and  the  cultivated  land  was  planted 
In  wheat  and  oats.  In  June,  1915,  Leuschner 
and  wife  sold  the  tana  to  W.  L.  Cooke;  the 
sale  being  made  through  J.  O.  Wilbolt  as 
agent.  Before  the  trade  was  made  Cooke 
inquired  of  Leuschner,  and  perhaps  Wllhoit, 
whether  he  could  depend  on  EUUs'  giving  pos- 
session at  once.    Leuschner  testified  that: 

"Mr.  Ellis  agreed  with  me  to  surrender  im- 
mediate possession  of  the  farm  in  the  event 
I  sold  the  place.  *  •  •  I  told  Mr.  Ellis  that 
I  was  on  a  trade  to  trade  the  farm  off — tolil 
him  I  bad  a  chance  to  trade  it  off,  and,  if  Mr. 
Cooke  wanted  possession  of  it,  would  he  five 
him  possession,  and  Mr.  EUlia  said,  'I  won't 
stand  in  your  way  at  all,  I  never  did  stand  in 
your  way.'  •  ♦  •  I  told  Mr.  Cooke  that  El- 
lis had  agreed  to  give  immediate  pooaeasioa." 

Ellis  testified: 

"I  never  saw  Mr.  Cooke,  and  never  spoke 
to  him  until  after  he  had  made  the  trade  for 
the  farm,  and  came  out  to  the  place.  *  *  • 
I  stated  to  Mr.  Cooke  on  that  occasion  that  I 
would  give  him  possension  after  the  crop  came 
off.  He  asked  me  what  the  contract  was  with 
Leuschner,  and  when  I  wu  to  give  possession, 
and  I  told  him  'After  the  crop  came  aS.'  " 

Shortly  after  Cooke  purchased  the  proper- 
ty, he  went  out  to  see  It,  and  on  that  trip  met 
Ellis  and  had  a  conversation  with  hiui  con- 
cerning the  giving  of  possession  by  Ellis,  tes- 
tified to  In  the  qubtation  hereinabove.  At 
that  time  there  was  standing  In  the  field 


«is»For  other  cages  see  sam*  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  ladczee 
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aome  wheat,  the  stand  being  very  thin,  anil 
a  conversation  occurred  between  Cooke  and 
fills  as  to  what  use  It  should  be  put  to. 
Cooke  decided  that  he  would  pasture  some 
gorernment  mules  on  It,  and  later  secured 
the  mules  and  pastujred  them  on  the  wheat 
stubble  and  grass,  and  received  for  said,  pas- 
turage some  $516.10.'  On  August  19,  1916, 
Ellis  filed  suit  against  Cooke  for  two-thirds 
of  the  amount  received  for  the  pasturage  of 
the  mules,  alleging: 

That  plaintiff,  by  virtue  of  his  c<)ntract  with 
the  owner  of  the  premises,  was  entitled  to  two- 
tbirds  of  "the  wheat,  oats,  aod  grass  crop  grown 
on  said  premises  as  his  compensation  for  raising 
the  same";  that  in  Jnne,  1912,  the  defendant 
purchased  the  premises  from  the  plaintiff's 
landlord,  "and  at  the  time  of  said  purchase  the 
defendant  knew,  of  by  ordinary  diligence  could 
and  would  have  known,  of  the  interest  which 
plaintiff  had  in  said  wheat  crop;  that  plaintiff 
had  the  hands  all  paid  for,  and  had  all  ai^ 
rangements  made  to  gather  said  crop,  when  the 
defendant  put  in  his  appearance  on  said  farm 
and  represented  to  plaintiff  that  both  parties 
'Coold  realize  more  money  out  of  said  crop  by 
pasturing  the  same  than  by  harvesting  it,  and  at 
the  special  instance  and  request  of  the  defendant 
plaintiff  consented  that  said  crop  should  be  pas- 
tured; that  at  the  special  instance  and  request  of 
the  defendant  die  plaintiff  looked  after  the  cattle 
placed  in  said  pasture,  and  drew  water  for  them 
and  attended  to  them  throughout  the  pasture 
season,  which  ended  on,  to  wit,  the  4th  day  of 
Aunnist,  1915,  and  for  which  the  defendant  col- 
lected the  sum  of  $516.10,  and  that  the  defend- 
ant is  now  indebted  to  plaintiff  two-thirds  of 
said  $516.10,  which  equals  $344.05;  that  the 
defendant,  though  often  requested  so  to  do,  has 
failed  and  refused,  and  still  fails  and  refuses,  to 
pay  the  plaintiff  said  $344.06,  or  to  make  set- 
tlement -wiOi  plaintiff  for  two-thirds  of  said 
crop." 

Defendant  demurred  generally  and  special- 
ly to  plalntlfTs  petition,  and  further  pleaded 
that  plaintiff  had  agreed  to  surrender  Imme- 
diate  possession  of  said  premises  to  defend- 
ant, othervrtse  defendant  would  not  have  pur- 
diased  the  property,  and  denied  that  defend- 
ant and  plaintiff  had  any  agreement  or  under- 
standing to  the  effect  that  plaintiff  was  to 
receive  two-thirds,  or  any  oilier  portion,  of 
the  money  paid  for  pasturage,  or  that  plain- 
tiff had  looked  after  the  stock  while  in  the 
pasture,. or  that  defendant  had  requested  him 
80  to  do. 

The  cause  was  submitted  to  the  Jury  un- 
der a  general  charge,  and  a  verdict  returned 
for  plaintiff  for  $344.06,  less  $25  deducted  as 
plaintiff's  part  of  the  expenses  incurred  in 
order  to  make  the  fences  stock-prooJ^  etc. 
From  this  Judgment  the  defendant  has  pros- 
ecuted a  writ  of  error. 

[1]  Plaintiff  in  error's  first  and  second  as- 
signments are  directed  to  the  actloii  of  the 
court  In  overruling  exceptions  to  plalntiiTs 
petition.  It  is  asserted  that  the  petition 
fails  to  set  up  a  cause  of  action,  either  for 
conversion  or  trespass,  or  an  action  upon 
a  contract ;  but  the  petition  Is  an  attempt  to 
set  up  two  Inconsistent  and  separate  causes 
of  action,  one  an  action  ex  delicto,  and  the 
other  an  action  ex  contractu.  While  the  peti- 
tion is  not  so  full  or  definite  In  its  terms  as 


It  might  be,  yet  we  are  of  !tbe  opinion  that 
it  Is  not  subject  to  a  general  demurrer,  or 
to  the  special  exceptions  urged.  Evidently 
there  was  no  Intention  to  charge  a  trespass, 
or  a  conversion  of  the  crops  growing  on  the 
land.  It  is  evident  from  the  pleadings  that 
defendant  entered  upon  the  premises  and 
placed  thereon  the  live  stock  with  the  full 
consent  of  plaintiff.  Nor  is  there  any  pur- 
pose evidenced  In  the  pleadings  to  charge  that 
defendant  collected  the  money  for  their  pas- 
turage without  the  consent  of  plaintiff.  The 
suit  is  rather  for  money  had  and  received 
by  the  defendant,  with  an  Implied  promise 
to  pay  the  plaintiff  his  claimed  proportion. 
Pearce  et  al.  v.  Dyess  et  aL,  45  Tex.  Civ, 
App.  406,  101  S.  W.  549,  550. 

[2]  Under  the  third  assignment,  objection 
Is  made  to  the  admission  by  the  court 'of 
the  testimony  of  plaintiff,  to  the  effect  that 
he  had  a  verbal  contract  with  Mrs.  Leusch- 
ner  whereby  he  was  to  receive  two-thirds  of 
everything  raised  on  the  place;  the  objec- 
tion being  that  said  testimony  is  with  ref- 
erence to  a  contract  between  plaintiff  and 
another  not  a  party  to  this  suft,  and  that 
the  testimony  is  therefore  irrelevant  and  Im- 
material. Since  the  rental  contract  testified 
about  was  for  the  year  only,  and  therefore 
was  one  that  might  lie  in  parol,  and  since  it 
constituted  the  basis  of  plaintiff's  right  of 
possession  of  the  premises,  we  think  the  evi- 
dence was  admissible.  A  purchaser  of  land 
must  take  notice  of  the  character  of  title 
held  by  one  in  open,  visible,  and  unequivocal 
possession.  Glendenning  et  al.  v.  Bell,  70  Tex. 
632,  8  S.  W.  324;  Paris  Grocer  Co.  v.  Burks, 
101  Tex.  106,  105  8.  W.  174;  Tolar  v.  De- 
velopment Co.,  153  8.  W.  911.  The  assign- 
ment Is  overruled. 

[.3]  The  fourth  assignment  charges  error 
In  the  trial  court's  permitting  the  plaintiff 
to  testify  that: 

"It  was  the  custom  for  the  tenant  to  get  the 
Johnson  grass  on  a  place  after  cutting  off  his 
crop,  for  the  reason  that  there  was  no  pleading 
of  any  custom,  there  was  nothing  in  the  plead- 
ing that  would  charge  the  defendant  with  no- 
tice of  a  custom,"  etc. 

The  evidence  of  plaintiff  himself  strongly 
tends  to  show  that,  after  cutting  one  or  two 
swaths  through  his  wheat,  he  concluded  that 
the  stand  was  too  thin  to  justify  the  harvest- 
ing, and  that  he  abandoned  the  idea  of  har- 
vesting it  before  the  defendant  put  the  mules 
on  the  place.  The  plaintiff  agreed  that  he 
told  Leuschner  and  defendant  both  that  he 
would  surrender  possession  of  the  premises 
as  soon  as  his  crop  "came  off."  But  plaintiff 
claimed  that  the  Johnson  grass  growing  on 
the  stubble  land  where  the  oats  had  been 
cut,  as  well  as  that  growing  on  the  wheat 
land,  which  had  not  been  cut,  constituted 
a  "part  of  the  crop,"  in  wlilch  he  had  a  two- 
thirds  interest  In  order  to  establish  his 
right  to  two-thirds  of  the  Johnson  grass 
grown  after  the  oats  had  been  cut  and  the 
harvesting  of  the  wheat  had  been  abandoned. 
It  was  Incumbent  on  him  to  establish  that 
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he  was  so  entitled  trader  the  contract  with 
the  Leusdiners.  He  testified  that  he  told 
Cooke: 

"That  my  contract  with  Leuschner  was  that  I 
would  get  off  as  soon  as  my  wheat  and  oats  were 
cut.  Johnson  grass  is  always  considered  in  the 
crop  the  pasture;  of  course  I  was  to  have  the 
Johnson  grass.  I  did  not  agree  with  Leuschner 
to  get  off  as  quick  as  I  threshed  my  wheat  and 
oats.  I  said,  'As  soon  as  my  crop  comes  off — 
hay  and  all.'  *  *  *  I  was  a  tenant  on  that 
farm  during  the  year  1915,  having  rented  it 
from  Mrs.  Leuschner  under  a  verbal  contract. 
I  was  to  pay  her  one-third  of  the  crop  delivered 
on  the  cars,  and  she  was  to  pay  her  one-third 
of  the  expenses;  that  is,  the  threshing  expenses 
and  any  work  done  in  making  the  crop.  We 
did  not  have  any  agreement  as  to  the  kind  of 
crop  I  should  make.  I  sowed  it  in  wheat  and 
oats."' 

[4]  It  will  be  noted  from  the  testimony 
quoted,  as  well  as  from  other  testimony  of 
like  character  In  the  record,  that  there  was 
a  sharp  controversy  presented  as  to  whether 
plaintiff  was  entitled,  under  his  contract 
with  the  Leuschners,  to  two-thirds  of  the 
Johnson  grass.  In  order  to  establish  such 
asserted  right  plaintiff  attempted  to  show 
the  custom  prevailing.  The  majority  are  of 
the  opinion  that,  under  the  circumstances 
of  this  ease,  such  testimony  was  not  admis- 
sible, in  the  absence  of  pleading  to  that  ef- 
fect. While  plaintiff  pleaded  that  under  said 
contract  he  was  to  have  "two-thirds  of  the 
wheat,  oats,  and  grass  crop  grown  on  said 
premises,"  yet  his  testimony  on  the  sub- 
ject of  the  contract  with  the  owner,  of  whom 
be  rented,  is: 

"I  was  to  pay  her  onc-third  of  the  crop  deliv^ 
ered  on  the  cars,  and  sh^  was  to  pay  her  one- 
third  of  the  expenses;  that  is,  the  threshing 
expenses  and  any  work  done  in  making  the  crop. 
We  did  not  have  any  agreement  as  to  the  kind 
of  crop  I  should  make.  I  sowed  it  in  wheat  and 
oats." 

Neither  here  nor  elsewhere  have  we  found 
evidence  that  "Johnson  grass"  was  specifical- 
ly mentioned  In  the  rental  contract  It  seems 
evident  from  the  whole  testimony  tlutt  ap- 
pellee's dalm  to  two-thirds  of  the  Johnson 
grass  rests  upon  the  "custom"  of  which  he 
testified,  and  not  upon  any  specific  terms  of 
his  rental  contract  as  he  states  it.  In  such 
cases — I.  e.,  when  the  plaintiff's  right  of 
recovery  rests  upon  a  custom  alone — we  think 
it  should  be  alleged.  12  Cyc.  1097,  and  notes. 
The  evidence  shows  that  the  farm  In  question 
was  a  Jolmson  grass  farm,  a  part  only  of 
which  was  by  appellee  put  in  cultivation  and 
sown  In  wheat  and  oats,  and  hence  the  word 
"crops"  might  be  reasonably  construed  as 
including  the  Johnson  grass  growing  up  and 
harvested  together  with  such  grains;  but 
In  the  absence  of  an  allegation  of  ambigui- 
ty In  the  terms  of  the  contract,  or  of  a  cus- 
tom In  the  light  of  which  it  Is  to  be  so  in- 
terpreted, we  do  not  think  the  term  "crops" 
Is  to  be  so  Interpreted  as  to  embrace  the 
Johnson  grass  on  that  part  of  the  rented 
premises  not  planted  by  appellee.  See  Bou- 
vler's  Law  Dictionary,  title  "Crop,"  and  Em- 
blements, and  1  Words  and  Phrases  (2d  Se- 


ries) title  "Crop,"  p.  11B8.  The  oats  had 
been  cut  at  the  time  of  the  purchase  by  de- 
fendant of  the  farm,  and  the  allegations  with, 
reference  to  plaintiff's  interest  in  the  wheat 
crop  strongly  tend  to  show  that  the  pleader 
did  not  Intend  to  assert  any  interest  In  the 
Johnson  grass. 

[6]  Under  the  evidence.  In  the  absence  of 
this  testimony  In  regard  to  the  custom,  the 
jury  might  have  reasonably  concluded  that 
the  contract  between  the  plaintiff  and  the 
Leuschners  was  that  the  plaintiff  was  to  re- 
ceive only  his  proportion  of  the  oats  and 
wheat  grown,  and  that  he  would  not  be  per- 
mitted to  delay  his  surrender  of  the  prem- 
ises in  order  to  cut  or  otherwise  utIUze  the 
Johnson  grass  growing  ^p  on  the  stubble 
land.  It  Is  a  general  rule  that  a  special 
custom  must  be  pleaded,  while  a  general  cus- 
tom need  not  be  pleaded,  but  may  be  given 
In  evidence  at  the  trial,  or  even  Judicially 
noticed  by  the  court  for  the  first  time  on 
appeal.  Lawson  on  Usages  and  Customs 
(1881  Ed.)  p.  124,  i  64.  Where  a  particular 
custom  or  a  local  usage  is  relied  on,  the  same 
must  be  specially  pleaded  In  order  to  author- 
ize evidence  to  establish  it  Ordinarily  not 
only  must  the  special  custom  be  pleaded,  tmt 
the  allegation  must  be  made  that  the  party 
sought  to  be  charged  with  Its  effect  knew  of 
its  existence,  though  It  Is  held  In  certain 
cases,  where  the  party  sought  to  be  charged 
with  the  assumption  of  the  custom  was  en- 
gaged In  the  particular  business  In  which 
the  custom  is  alleged  to  have  prevailed,  that 
the  allegation  as  to  his  Iuiowled£e  of  such 
custom  is  not  necessary.    Id. 

If  the  custom  relied  on  by  defendant  In 
error  In  this  case  and  sought  to  be  establish- 
ed by  his  testimony  was  a  general  custom,  so 
universal  and  notorious  in  its  character  that 
its  existence  was  generally  recognized  by 
the  public,  and  of  which  courts  could  proper- 
ly take  Judicial  cognizance,  then  neither 
proof  nor  allegation  was  necessary,  and  proof 
thereof  admitted  over  objection  would  not  be 
error.  But  If  sueh  custom  was  confined  to  a 
particular  business  or  locality,  and  was  not 
so  notorious  that  persons  purctiaslng  or 
dealing  In  lands  would  be  presumed,  as  a 
matter  of  law,  to  have  so  purcliased  and  dealt 
with  reference  to  such  custom,  then  we  think 
that  both  proof  and  allegation  would  have 
been  necessary,  and  the  evidence,  in  the  ab- 
sence of  an  appropriate  allegation,  was  In- 
admissible. It  Is  true  that  the  defendant  in 
error  testified  that  It  was  "the  custom  of  the 
country,  If  there  Is  any  Johnson  grass  oomes 
up  after  you  get  the  crop  off,  the  tenant  gets 
the  grass" ;  yet  the  majority,  at  least,  are  of 
the  opinion  that,  taking  Into  consideration 
the  limitation  shown  in  the  development  of 
the  qualification  of  the  witness  to  testify 
upon  the  existence  of  the  custom,  and  the 
connection  in  which  the  evidence  was  intro- 
duced, the  custom  asserted  was  not  Intended 
to  be  represented  as  one  of  universal  applica- 
tion among  farmers,  but  lathw  as  to  the 
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partlcniar  locality  where  this  farm  yna  lo- 
cated ;  and  tf  such  be  the  proper  and  Justifi- 
able eonstructlon,  of  which  the  wilter  has 
some  doubt,  the  admission  of  this  testimony, 
bt  the  absence  of  appropriate  pleading  was 
error.  Standard  Paint  Co.  v.  San  Antonio 
Warehouse  Co.,  136  S.  W.  1150,  1152; 
Anderson  v.  Bogge,  28  S.  W.  106;  Norwood 
V.  Fire  Ins.  Co.,  13  Tex.  Civ.  App.  475,  36 
S.  W.  717;  Gano  T.  Palo  Pinto  Co.,  71  Tes. 
SO,  8  S.  W.  634;  Brady  v.  Bichey  et  al., 
187  S.  W.  508.  The  majority  are  of  the  opin- 
ion that  this  assignment  should  be  sustained, 
and  It  Is  so  ordered. 

The  writer  Is  of  the  opinion  that  the  cases 
of  T.  &  P.  By.  Co.  V.  Coggln  et  ai,  44  Tfex. 
ClT.  App.  423,  99  S.  W.  1053,  by  this  court, 
H.  &  T.  O.  By.  Oo.  V.  HiU,  60  Tex.  Civ.  App. 
214, 128  S.  W  445,  by  the  Dallas  Court  of  Ap- 
peals, and  the  Iowa  case  of  Brod^  y.  Chitten- 
den, 106  Iowa,  524,  76  N.  W.  1009,  are  author- 
ity for  the  admission  of  the  testimony  com- 
pteined  of.  In  the  last-cited  case  It  was  held 
that  it  was  admissible  in  the  absence  of 
pleading  to  show  <>y  Jewelers  and  dealers  In 
Jewelry,  watches,  etc.,  that  a  "Seth  Thomas 
Regulator"  would  be  Included  in  the  term 
"furniture  and  fixtures"  pertaining  to  the 
Jewelry,  business.  In  thla  case  is  cited 
Schaub  V.  Brewing  Co.,  80  Tex.  634,  16  S. 
W.  429.  So  far  as  the  question  here  Involved 
Is  concerned,  the  respective  rights  of  the  de- 
fendant In  error  and  plaintiff  in  error  de- 
pend upon  the  contract  had  between  defend- 
ant la  error  and  bis  original  landlord, 
Leusdbner.  And  the  same  construction  must 
be  given  to  the  contract  and  the  same  rules  as 
to  the  admission  of  testimony  must  be  ap- 
plied as  would  be  given  and  appUed  were 
the  controversy  In  fact  between  Ellis  and 
Leuschner,  because  Cooke  assumed,  by  reason 
of  his  purchase  of  the  land,  the  relation  of 
landlord  to  Mils,  such  relation  being  govern- 
ed by  the  terms  of  the  contract  made  be- 
tween EUls  and  Leuschner.  Hence  the  writer 
is  of  the  opinion  that,  even  though  it  should 
be  contended  that  such  original  contract  only 
provided  that  the  tenant  should  receive  two- 
thirds  of  the  "crop"  raised  on  the  premises, 
evidence  was  admissible  to  show  what  was 
meant  by  the  term  "crop,"  and  that  this  evi- 
dence was  admissible  for  the  purpose  of 
showing  that  within  the  term  "crop"  the 
JohDson  grass  raised  on  the  land  after  the 
Cultivated  crops  had  been  cut  was  Included. 

[I]  Under  the  seventh  assignment  plain- 
tiff In  error  complains  of  the  court's  sub- 
mitting to  the  Jury  the  following: 

"If  you  also  find  that  the  defendant,  withoift 
the  consent  of  the  plaintiff,  appropriated  said 
crop  to  his  own  nse  and  benefit,  then  and  in  that 
event  yon  will  find  for  the  plaintiff  for  two- 
tliirds  of  the  usual  market  value,  if  any,  of  the 
crop  at  the  time  it  was  so  appropriated." 

We  are  of  the  (pinion  that  the  objection 
to  the  charge  must  be  sustained.  As  we  con- 
strue the  pleadings,  as  before  stated,  they 


dtd  not  charge  a  wrongful  approprUtloa  of 
the  crop,  or  an  appropriation  thereof  without 
the  consent  of  the  plaintiff,  but  rather  that 
the  defendant  collected  the  money  for  the 
pasturage  with  the  plaintiff's  consent,  and 
thereby  there  arose  an  Implied  promise  on 
defendant's  part  to  pay  plaintiff  his  propor- 
tion thereof.  The  same  question  in  another 
form  Is  raised  under  the  eighth  assignment, 
and  we  are  of  the  opinion  that  the  court 
erred  in  submitting  the  question  of  conver- 
sion of  all  under  the  pleading  and  proof. 

For  the  reasons  given,  the  Judgment  be- 
low Is  reversed,  and  the  cause  remanded. 

BUOE:,  J.,  dissenting,  as  Indicated. 


HODGE  V.  KEICLS.     (No.  249.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

June  14,  1917.) 

1.  Appeal  and  Error  «=>770(1)— Acceptino 
Appellant's  Statement. 

Appellee  filing  no  brief,  the  appellate  court 
will  accept  appellant's  statement  of  the  nature 
and  result  of  the  suit. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3104,  3106,  3107.] 

2.  JtrDainiirr  «S9256(1)  —  Confobiott  to  Ju- 
st's Findings. 

A  judgment  contrary  to  the  jury's  findings  of 
fact  is  unwarranted. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ccjpt.  Dig.  §!  446,  464.] 

•   Appeal  from  Trinity.  County  Court;  C.  M. 
McKinnon,  Judge. 

Suit  by  J.  B.  Keels  against  C.  R  Hodge. 
From  part  of  the  judgment,  defendant  ap- 
peals.   Reversed  and  rendered. 

Poston  &  Dotson,  of  Groveton,  for  /ippel- 
lant    O.  H.  Crow,  of  Groveton,  for  appellee. 

BROOKE,  J.  [t]  We  accept  the  statement 
of  appellant  of  the  nature  and  result  of  the 
snlt,  as  appellee  has  filed  no  brief. 

Tills  is  a  suit  by  Keels,  as  landlord, 
against  Hodge,  appellee,  as  tenant,  to  re- 
cover the  sum  of  W-74.73  on  an  open  account 
and  for  a  foreclosure  of  the  landlord's  lien 
on  the  following  described  pr(^>erty,  which 
was  distrained,  to  wit:  One  sorrel  mule, 
about  13  hands  high,  about  10  bushels  of 
potatoes,  about  35  bushels  of  cotton  seed, 
and  a  quantity  of  hay  and  fodder,  and  about 
40  bushels  of  com.  Appellant  answered 
with  general  demurrer,  general  denial,  and 
reconvened  with  a  cross-action  for  damages 
in  the  sum  of  $115  actual  and  $40  exemplary 
damages,  for  the  wrongful  suing  out  and 
wrongful  levy  of  the  distress  warrant  on  his 
property.  The  suit  was  originally  filed  in 
the  Justice  court  of  precinct  No.  1,  Trinity 
county,  and  from  a  verdict  and  Judgment  for 
appellee  In  said  court  was  duly  appealed  to 
the  county  court  of  Trinity  county.  In  the 
county  oourt  the  case  was  tried  to  a  Jury, 
and   submitted   on   special   issues.     To  the 
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Judgment  of  the  court,  rendered  on  the  vov 
diet  of  the  Jury,  the  appellant  duly  excepted, 
and  gave  notice  of  appeal,  and  duly  perfected 
his  appeal  by  flUng  an  aflSdarlt  in  lieu  of  an 
appeal  bond. 

It  will,  perhaps,  be  well  to  incorporate  the 
findings  of  the  jury,  aa  the  case  was  sub- 
mitted on  special  Issues: 

(1)  Was  C.  E.  Hodge  a  tenant  upon  the  farm 
of  3.  0.  Keels  for  and  during  the  year  10147 
Answer  this  question  "Yes"  or  "No."  Answer : 
Yes. 

(2)  If  you  answer  question  No.  1  in  the  af- 
firmative,  then  you  will  state  in  this  answer 
whether  or  not  the  plaintiff,  J.  C.  Keels,  sold 
and  furnished  to  the  said  C.  E.  Hodge  the  arti- 
cles of  merchandise  and  mule  as  set  out  in  the 
verified  account  offered  in  evidence  i)efore  you. 
Answer  this  question  "Yes"  or  "No."  Answer: 
No,  in  part.  Explanation  to  question  No.  2: 
We  agree  to  merchandise  account,  with  excep- 
tion of  the  mule,  which  we  find  from  the  evi- 
dence was  bought  before  defendant  contracted 
to  worlt  J.  C.  Keels'  farm. 

(3)  If  you  state  that  the  said  X  C.  Keels  sold 
and  furnished  to  the  said  G.  E.  Hodge  the  goods, 
wares,  and  merchandise  and  mule  set  out  in  said 
account,  then  yon  will  state  in  your  answer  to 
tills  issue  how  much  the  said  C.  £.  Hodge  has 
paid  the  said  J.  C.  Keels  on  said  account.  An- 
swer: See  explanation  on  No.  2  in  our  supple- 
ment. 

Mdse  a/c  $335  80 

Less  Cr.  1  nnla >...)66  00 

Less  amount  shown  on  a/c 161  17 

cotton  seed   U.  2D 

"         hay  and  fodder 7  EO 

com   40  00 

"         "        sweet  potatoes  10  00 

"          "        damages  on   road  work     25  00 
"  "        mule  rent  60  days 30  00 

1349  87 
335  80 

Amount   to  balance 114  07 

(4)  Was  the  defendant,  C.  B.  Hodge,  moving 
or  attempting  to  move  any  of  the  crops  grown 
upon  the  rented  premises  when  the  officer  served 
the  distress  warrant  and  took  possession  of  said 
crops?  Answer  "Yes"  or  "No."  Answer:  No, 
except  by  orders  of  landlord. 

Upon  request  of  defendant,  the  court  sub- 
mitted the  following  special  issues: 

(1)  Do  you  find  from  the  evidence  that  the 
defendant,  C.  B.  Hodge,  is  indebted  to  the  plain- 
tiff, J.  C.  Keels,  for  advances  furnished  by  said 
Keels  to  C.  E.  Hodge  for  the  year  1914?  An- 
swer "Yes"  or  "No."    Answer:  No. 

(2)  If  you  find  that  the  defendant,  C.  E. 
Hodge,  is  indebted  to  the  plaintiff,  J.  C.  Keels, 
then  state  bow  much.    Answer:   No  dollars. 

(3)  I>o  you  find  from  the  evidence  that  at  the 
time  C.  E.  Hodge  bought  the  mule  from  J.  O. 
Keels,  that  said  Hodge  was  then  a  tenant  of  the 
said  3.  C.  Keels?  Answer  "Yes"  or  "No."  An- 
swer:   No. 

(4)  Do  you  find  from  the  evidence  that  the 
mule  was  furnished  by  the  said  J.  C.  Keels  to 
the  said  O.  E.  Hodge  to  enable  the  said  Hodge  to 
make  a  crop  during  the  year  1914  on  the  land 
rentetl  from  J.  C.  Keels,  or  to  gather,  secure, 
house,  or  put  the  same  in  condition  for  market? 
Answer  "Yes"  or  "No."    Answer:  No. 

(5)  If  you  answer  question  No.  1  "No,"  then 
you  will  find  from  the  evidence  whether  or  not 
defendant  has  been  damaged  by  the  suing  out 
and  levying  of  said  distress  warrant  Answer 
"Yes"  or  "No."  But  if  you  answer  question 
No.  1  "Yes,"  you  will  not  answer  this  question. 
Answer:  Yes. 

(6)  If  you  answer  question  No.  6  "Yes,"  then 


yon  will  state  the  amount  of  sucb  damsKes. 
Answer:  $55.  If  yon  answer  question  No.  5 
"No,"  you  will  not  answer  this  question. 

(7)  If  you  answer  question  No.  4  "No,"  thpn 
you  will  say  whether  or  not  defendant  has  been 
damaged  by  the  levying  of  the  writ  on  said  mule. 
Answer  "Yes"  or  "No."  Answer:  Yes.  If 
you  answer  question  No.  4  "Yes,"  then  yon  will 
not  answer  this  question. 

(8)  If  yon  answer  question  No.  7  "Yen,"  then 
you  will  say  bow  much  he  has  been  damaged. 
Answer:  $14.07.  total  balance.  If  you  answer 
question  No."  7  No,"  you  will  not  answer  this 
question. 

In  consideration  of  the  above  yon  are  instruct- 
ed that  the  burden  is  on  the  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence,  but 
defendant  has  the  burden  as  to  his  cross-action. 

The  Judgment  of  the  court,  entered  upon 
the  said  findings,  is  as  follows:  . 

"It  is  therefore,  on  this  the  19th  day  of  April, 
1916,  ordered,  adjudged  and  decreed  by  the  court 
that  the  sum  of  $10  now  in  the  registry  of  this 
court,  same  being  the  proceeds  from  the  sale  of 
all  the  crops  levied  on  in  this  suit  sold  under 
order  of  this  court  previous  to  the  trial  hereof 
be  returned  over  to  the  plaintiff,  J.  C.  Keels, 
and  that  the  said  J.  C.  Keels  be  quieted  in  the 
possession  of  the  mule  sold  by  plaintiff  and  pur- 
chased from  him  by  the  defendant  and  sued  for 
herein.  It  is  the  further  order  of  this  court 
that  each  of  the  parties  have  his  execution,  and 
that  the  officers  of  court  have  their  execution  for 
their  costs.  To  which  judgment  defendant  ex- 
cepts and  in  open  court  gives  notice  of  appeal 
to  the  Court  of  Civil  Appeals  of  the  First  Su- 
preme Judicial  District  at  Galveston." 

Appellant  complains  by  his  first  assign- 
ment, that  the  judgment  does  not  conform  to 
the  verdict  of  the  Jury,  and  is  contrary  there- 
to In  so  far  as  it  orders: 

"That  the  said  J.  C.  Keels  be  quieted  in  the 
possession  of  tlie  mule  sold  by  plaintiff  and  pur- 
chased from  him  by  tile  defendant,  and  aned  for 
herein," 

[2]  We  are  compelled  to  sustain  the  as- 
signment The  Jnry  found  that  the  mnle  In 
COTitroverey  was  not  furnished  by  the  land- 
lord tjp  the  tenant  to  oiable  him  to  maKe  a 
crop.  The  Jury  did  not  find  that  any  lien  was 
subsisting  against  the  mule,  either  landlord^ 
or  otherwise.  In  the  fbce  of  the  findings  by 
the  Jury,  we  are  constrained  to  hold  that 
the  said  Judgment  is  contrai?  to  the  find- 
ings of  the  Jury,  and  not  warranted;  that 
the  said  Judgment,  therefore,  was  error.  In 
so  far  as  it  attempted  to  adjudge  the  pos- 
session of  the  mule  or  the  title  thereto  in  J. 
0.  Keels.  The  said  Judgment  should  have 
been  as  found  by  the  jury,  that  the  mule  was 
the  property  of  the  said  Hodge,  and  no  lien 
existed  thereon,  and  therefore  the  said  Hoiige 
was  and  is  entitled  to  posaes6l<m  of  same. 
The  assignment  is  sustained. 

The  second  assignment  of  error  is  to  the 
same  effect  as  the  first  assignment;  therefore 
the  Judgment  of  the  lower  court  is  reversed, 
and  In  accordance  with  his  prayer,  and  as 
strenuously  urged  by  appellant  in  Ills  brief, 
that  his  client  needs  the  mule  to  make  a  cro[> 
with,  in  accordance  with  the  law  as  viewed 
by  this  court,  and  rendered  as  found  by  the 
jury,  and  as  should  have  been  entered  by 
the  lower  court.  In  favor  of  appellant  It  Is 
so  ordered. 
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DALLAS  HOTEL  CO.  ▼.  FOX  et  at 

(No.  1171.) 

(Court   of  Civil  Appeals   of  Texas.    Amarillo. 

Majr  30,  1917.    Kehearing  Denied  June  20, 

1917.) 

1.  Neouoekoe  *=»2— Duty  to  Use  Oabe. 

Plaintiff's  decedent,  a  watchman  in  a  de- 
partment store,  received  injuries  in  an  elevator 
from  which  he  subsequently  died.  Defendant, 
who  had  charge  of  other  elevators  in  the  same 
building,  also  liept  in  order  tbeelevator  by  which 
decedent  was  killed,  but  as  a  volunteer  merely. 
Beld,  that  defendant  owed  no  duty  to  decedent 
to  exercise  care  in  maintaining  the  elevator  in 
good  order. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  H  3,  4.] 

2.  Neouoencx  4=32— Bleuents— Bbkach  or 

DUTT. 

A  necessary  element  of  neirligence  is  a  legal 
dnty,  and  without  the  legal  duty  rostinc  upon 
the  party  charged  with  the  breach  thereof  there 
can  be  no  negligence  or  other  species  of  tort. 

[Ed.  Note.— For  othar  cases,  see  Negligence, 
Cent.  Dig.  {$  3,  4.] 

3.  Neolioencb  «=92— Dtttt  to  Vsb  Oabe— 
"Misfeasance"— "Nonfeasance." 

Where  plaintiff's  decedent  was  killed  by  an 
elevator  which  had  been  habitually  looked  after 
by  the  employes  of  the  defendant,  if  such  de- 
fendant had  agreed  to  keep  such  elevator  in  a 
state  of  repair,  and  had  at  an^  timeprior  to  the 
accident  performed  such  duties,  its  failure  to 
continue  so  to  do  was  a  misfeasance  for  which 
it  wonld  be  liable ;  the  distinction  between  non- 
feasance and  misfeasance  being  that  in  one  case 
if  the  agent  had  never  entered  upon  the  perform- 
ance of  an  undertaking  for  the  principal  as  he 
had  agreed  to  do  he  is  liable  to  his  principal, 
bat  not  to  third  persons,  although  they  may  also 
have  suffered  injury  by  reason  of  his  nonper- 
formance, but  if  he  has  actually  entered  upon 
his  undertakinfi  he  will  be  liable  to  third  per- 
mns  by  reason  of  his  failure  to  exercise  reason- 
able care  in  its  performance. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  !§  3,  4. 

For  other  definitions,  see  Words  and  Phrases, 
PirsK  and  Second  Series,  Misfeasance;  -  Non- 
feasance.] 

4.  Tbial  «=»352(7)— Sttbmissioit  of  Issues— 

SKPABATING — CONTBIBUTORY    NEGLIGENCE.      , 

In  an  action  for  death  resulting  from  per* 
sonal  injnries,  it  was  error  to  submit  the  ques- 
tion of  contributory  negligence,  and  to  refuse 
to  submit  special  issues  requested  by  defendant 
presenting  the  several  grounds  of  contributory 
negligence  separately ;  Vernon's  Sayles'  Ann. 
Ov.  St  1914,  art  1984a,  entitling  defendant  to 
have  separate  grounds  of  defense  and  issues  made 
by  the  pleas  submitted  distinctly  and  separately 
without  being  intermingled  with  each  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  844.1 

5.  Tbiai,  «=»232(2)— SPKiciAL  Issues— Submis- 
sion. 

Where  the  court  in  an  action  for  wrongful 
death  submits  fecial  issuL-s  to  the  jury,  it 
should  not  submit  charges  either  general  or  spe- 
cial in  connection  therewith,  except  for  the  pur- 
pose of  explanation  or  definition. 

a.  Evidence   «=»126(2)— Res   Gestae— State- 
ments. 
Where  plaintUTs  decedent  was  killed  by  a 
felling  devator,  testimony  as  to  statements  by 
him  to  another  person  about  an  hour  after  the 


injury  as  to  bow  it  happened  was  not  objection- 
able as  not  being  part  of  the  res  gestie. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  {  373.] 

7.  Tbial  «=»412— Reception  of  Evidence- 
Waiver  OP  Objection. 

In  an  action  for  injuries  resulting  in  death, 
defendant  did  not  waive  his  right  to  object  to 
the  admission  of  a  statement  made  by  deceased 
as  part  of  the  res'gostie  by  cross-examining  the 
witness  by  reference  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !$  182,  974-977.] 

8.  Judgment  4=>€31— Bab  op  Cause  or  Ao- 

TIOW. 
Where  plaintiff  had  recovered  from  dece- 
dent's employer  and  its  indemnitor,  under  Work- 
men's Compensation  Act  (Acts  35th  Leg.  c.  lO.S) 
had  received  payment  and  executed  a  release,  her 
suit  against  a  third  person  for  the  injury  was 
barred. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1064,  1088,  114T.] 

9.  Pleading  €=»S64(1)— Striking  out  Aixe- 

O  ATIO  N  8— EXCEPTIO  NS. 

In  an  action  for  injuries  resulting  in  death, 
allegations  in  the  complaint  that  the  son  of  de- 
cedent was  in  an  orphan's  asylum,  that  dece- 
dent was  so  crushed  that  he  could  not  work, 
detailing  his  difficulties  in  extricating  himself, 
that  be  was  without  means,  and  that  plaintiffs 
were  solely  dependent  upon  bim,  should  have 
been  stricken  upon  exception  taken  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §1  1156,  1158,  1160.] 

10.  Evidence  «=»143— Matebialitt— Ownek- 
snip  07  Stock. 

In  action  for  injuries  resulting  in  death, 
statements  from  defendant's  minute  tiook  show- 
ing the  ownership  of  its  capital  stock  held  inad- 
missible as  being  immaterial. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  424,  42«-428.] 

Appeal  from  District  Court,  Dallas  Count}- : 
Kenneth  Foree,  Judge. 

Action  by  Gussie  Fox  and  others  against 
the  Dallas  Hotel  (3oinpany.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 

A.  P.  Wozencraft  and  S.  P.  English,  both 
of  Dallas,  for  appellant  Etheridge,  McCor- 
mick  &  Bromberg,  of  Dallas,  for  appellees. 


HALL,  J.  Mrs.  Gussie  Fox,  plaintiff  be- 
low, for  herself  and  as  guardian  of  her  two 
children,  sue!d  appellant  hotel  company  for 
damages  on  account  of  the  death  of  her  hus- 
band, Alexander  Fox.  The  pleadings  of  the 
parties  are  voluminous,  and  for  the  purposes 
of  this  opinion  It  is  suflSdent  to  state  briefly 
the  substance  of  the  allegations  and  in  con- 
sideration of  the  various  assignments  when 
necessary,  to  set  out  the  particular  parts  of 
the  pleadings  of  either  party  pertinent  to 
the  assignment  under  consideration.  A  sum- 
mary of  plaintiff's  petition  is  that  the' hus- 
band was  in  the  employ  of  A.  Harris  &'Co.  as 
night  watchman ;  that  Harris  &  Co.,  under  a 
lease  from  estate  of  Adolphus  Busch,  occupi- 
ed the  first  five  floors  and  basement  of  the 
Busch  l>ullding  in  Dallas;  that  Fox's  duties 
involved   the  use  of  a  hydraulic  elevator. 
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wfaldi  extended  from  the  basement  of  the 
Busch  bnllding  to  the  sidewalk;  that  de- 
fendant, Dallas  Hotel  Company,  owned  and 
operated  the  Adolphus  Hotel,  and  prior  to 
the  acrfdent  resulting  In  the  death  of  Fox 
had  undertaken  to  maintain  the  hydraulic 
elevator  in  repair  for  A.  Harris  &  Co.;  that 
defendant  negligently  failed  to  keep  said  el- 
evator in  repair,  and  while  Fox  was  using  it, 
causing  It  to  descend,  the  elevator,  from 
some  cause,  stuck  and  stopped ;  that  he  then 
placed  a  portion  of  his  body  beneath  the  el- 
evator in  an  effort  to  ascertain  the  cause  of 
the  trouble,  and  while  in  this  position  the 
elevator,  of  its  own  motion,  renewed  Its  de- 
scMit  and  caught  and  injured  him,  from 
which  injury  he  died  within  a  few  hours. 
The  defendant  answered  with  general  de- 
murrer and  certain  special  exceptions,  a  gen- 
eral denial,  and  affirmatively  pleaded  in  sub- 
stance that  Its  agreement  to  maintain  the 
elevator  in  question  was  not  made  until  two 
months  after  the  death  of  Fox,  and  that  at 
the  time  of  the  accident  to  Fox  it  was  not 
obligated  In  any  way  to  keep  the  elevator 
in  repair,  and  could  not  be  held  for  falling 
to  do  that  which  it  was  not  obliged  to  do; 
that  in  fact  it  was  under  an  obligation  to 
maintain  those  elevators  which  served  the 
office  part  of  the  Busch  building,  and  as  de- 
fendant's employes  were  in  the  Busch  build- 
ing the  defendant  through  them  voluntarily 
lnsi)ected  and  otherwise  looked  after  the  hy- 
draulic elevator  from  time  to  time,  even  be- 
fore the  death  of  Fox,  but  that  the  fact  that 
certain  care  of  such  elevator  was  voluntarily 
rendered  did  not  make  defendant  liable  for 
failing  to  continue  that  care;  that  subse- 
quently to  the  death  of  Alexan'der  Fox  plain- 
tiffs had  sued  A.  Harris  &  Co.,  the  employer 
of  deceased,,  and  judgment  was  rendered 
against  plaintiffs;  that  subsequently  plain- 
tiffs gave  a  complete  release  to  A.  Harris  & 
Co.,  extinguishing  their  cause  of  action  in 
consfderation  of  $3,625.61,  received  as  dam- 
ages and  compensation  on  account  of  the 
death  of  Alexander  Fox ;  that  the  suit.  Judg- 
ment, release,  and  payment  were  a  bar  to 
the  present  action;  that  the  payment  was  a 
payment  pro  tanto  on  any  dama!>;es  sustain- 
e'd  and  should  be  taken  as  an  offset  in  the 
present  suit ;  that  Fox  was  guilty  of  contrib- 
utory negligence  In  putting  part  of  bis  body 
underneath  the  elevator,  in  failing  to  oper- 
ate the  elevator  up  and  down  until  the  stick- 
ing, if  any,  was  overcome,  and  In  fftillng  to 
lock  the  elevator  in  place  by  closing  the  out- 
let water  valve  Ijefore  going  under  the  el- 
evator, in  putting  part  of  his  body  under  the 
elevator  without  having  locked  it  in  position, 
and  in  not  getting  entirely  in  the  elevator 
pit.  If  he  was  going  to  get  under  the  elevator 
at  all.  The  case  was  submitted  to  a  Jury 
upon  special  Issues  and  a  vo^ct  returned, 
upon  which  the  court  entered  jBdgment 
against  the  defendant  for  |9,000. 
[1]  Under  the  first  assignment  appellant 


insists  that  the  court  should  have  directed  a 
verdict  in  its  favor,  and  the  proposition  is 
urg^  that  In  a  suit  brought  by  the  represent- 
atives of  a  servant,  not  against  his  master, 
but  against  defendant,  a  third  party,  Imsed 
upon  the  failure  of  defendant  to  maintain 
In  repair  an  elevator  leased  by  the  master 
from  a  fourth  party,  and  furnished  by  the 
master  to  the  servant  where  there  la  no 
evidence  that  'defendant  was  bound  or  ob- 
ligated to  so  maintain  the  elevator,  a  ver- 
dict for  defendant  should  be  instructed.  The 
Busch  building  in  Dallas  is  a  16-st<iry  struc- 
ture, owned  by  the  estate  of  Adolphus  Busch, 
the  basement  and  five  stories  pf  which  are  oc- 
cupied by  A.  Harris  &  Co.  as  a  department 
store.  The  remaining  stories  are  leased  for 
office  purposes.  The  lease  contract  between 
A.  Harris  &  Co.  and  the  estate  of  Adolpbus 
Busch  provides  that  Harris  &  Co.  will,  at 
Its  own  cost,  keep  and  maintain  the  leased 
premises  In  good  order  and  repair,  including 
the  elevators.  Except  the  hydraulic  elevator, 
which  Injured  Alexander  Fox,  the  remaining 
elevators  ^^Ich  served  the  building  were 
operated  by  riectric  power.  Harris  &  Co. 
had  In  their  employ  a  machinist  and  en^- 
neer  by  the  name  of  Parks,  whose  duty  it  was 
to  care  for  the  elevators  in  use  in  that  part 
of  the  building  leased  and  occupied  by  Harris 
&  Co.  Defendant  hotel  company  also  bad 
two  engineers.  Long  and  Tucker,  to  care  for 
and  look  after  the  elevators  and  other  ma- 
chinery of  the  Busch  building.  It  appears 
that  these  parties,  dt  least  to  some  extent, 
undertook  to  care  for  the  elevators  which 
served  that  part  of  the  building  occupied  by 
Harris,  as  well  as  the  elevators  serving  the 
offices  in  the  upi)er  floors  of  the  building. 
Appellee  contended  that  appellant  vaa  un- 
der contract  with  Harris  &  Co.  to  care  for 
all  elevators  used  by  sold  company,  and  es- 
pecially the  hydraulic  elevator  where  the 
accident  occurreSd.  Appellant's  contention  is 
that  the  care  of  the  elevators  by  its  em- 
ployes. Long  and  Tucker,  was  voluntary  and 
without  any  compensation  whatever,  and 
denied  that  it  had  any  such  contract  with 
Harris  &  Co. 

The  second  assignment  of  error  Is  based  up- 
on this  portion  of  the  goieial  diarge: 

"Ton  are  instructed  that  defendant  owed  to 
Alexander  Fox  the  duty  to  exercise  ordinary 
care  to  maintain  the  elevator  in  quMtion  in  a 
reasonably  safe  condition  for  hia  use." 

The  objection  to  this  charge  la  that: 
"The  court  assumes  and  informs  the  jnry  that 
the  defendant  did  owe  such  duty,  that  the  court 
assumes  that  there  was  such  obligation  on  the 
part  of  defendant,  and  that  the  court  assum*"! 
that  there  was  an  agreement  on  the  part  of  the 
defendant  to  exercise  ordinary  care  to  maintain 
the  elevator  in  question  in  a  reasonably  safe 
condition." 

Tbe  first  and  second  assignments  will  be 
considered  together.  The  diarge  in  the  peti- 
tion is  that  there  was  an  agreement  or  some 
sort  of  an  arrangement  between  appellant  ho- 
tel company  and  Adolphua  Busch.  whereby 
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the  hotel  comiMuiy,  by  and  through  its  opera- 
tives, had  the  management  and  control  of  all 
elevators  in  the  Buach  building,  and  that 
through  its  operatives  the  hotel  company  un- 
dertook for  and  on  befialf  of  A.  Harris  & 
Co.  to  supervise  ttnd  keep  in  repair  all  of  said 
elevators  used  by .  A.  Harris  A  Co.,  and  to 
ttiat  ead  there  was  also  an  agreement  by  and 
between  appellant  and  Harris  &  Co.  It  ap- 
pears that  Harris  &  Co.  moved  into  the 
Bnsch  boildlng  about  the  17th  of  November, 
1913.  The  accident  resulting  in  the  death  of 
Pox  occurred  January  31,  1914.  In  the  lease 
contract  between  Harris  &  Co.  and  the  owners 
of  the  Busch  building,  we  find  these  stipula- 
tions: 

"Lessee  (A.  Harris  &  Co.)  hereby  agrees  and 
covenants  with  lessor  (the  estate  of  Adolphos 
BvBch)  to  procure  from  the  proprietors  of  the 
Adolphus  Hotel  (situated  in  the  city  of  Dallas, 
Tex.)  all  heat  required  by  lessee  for  heating 
said  leased  premises,  the  same  to  be  furnished 
at  a  reasonable  cost,  and  if  lessee  and  the  pro- 
prietors of  the  said  Adolphus  Hotel  are  unable 
to  agree  upon  the  reasoaable  cost  thereof,  then 
such  cost  shall  be  determined  by  a  board  of  ar- 
bitration, consisting  of  three  members,  whose 
written  award  or  the  award  of  two  memtters 
thereof  shall  be  oon<du8ive  and  binding.  Lessee 
shall  select  one  member  of  said  board,  the  pro- 
prietor of  the  Adolphus  Hotel  shall  select  a 
second,  and  the  two  men  so  chosen  shall  select 
a  third,  provided,  however,  that  if  the  proprie- 
tors of  the  Adolphus .  Hotel  are  unable  at  any 
time  to  supply  said  leased  premises  with  the 
necessary  agency  to  properly  heat  the  same, 
then  the  lessors  agree  to  install  in  the  Busch 
building  a  good  and  snfBcient  heating  plant  of 
modern  type,  for  the  use  thereof,  and  to  thereby 
heat  the  leased  premises  for  a  reasonable  com- 
pensation for  such  heat,  to  be  agreed  upon  in 
writing  by  the  parties  thereto." 

Following  this  is  a  similar  stipulation  with 
reference  to  the  supply  of  electric  current  for 
light  and  power.  It  appears  that  about  two 
months  after  the  death  of  Fox  the  arbitration' 
provided  for  by  these  two  paragraphs  of  the 
lease  contract  was  entered  into,  resulting  in 
an  award  that  Harris  &  Co.  should  contribute 
$100  a  month  for  the  time  they  had  occupied 
the  Busch  building;  said  amount  being  con- 
tributed for  the  purpose  of  paying  appellant's 
engineers.  Long  and  Tucker,  for  such  services 
as  had  been  rendered  in  looking  after  the 
particular  elevators  which  sesved  the  A.  Har- 
ris &  Oo.  part  of  the  building.  Appellant 
quotes-  at  length  the  testimony  of  Arthur  L. 
Kramer,  the  president  of  A.  Harris  &  Co., 
and<3eo.  E.  Wells,  supervising  engineer  of  the 
Anhenser  Busch  Brewing  Association,  with 
reference  to  the  existence  of  an  agreement  or 
contract  binding  appellant  to  look  after  the 
Harris  &  Oo.  elevators.  Upon  this  issue  ap- 
pellee quotes  from  the  testimony  of  Long, 
Tucker,  and  Wells,  tending  to  show  that  such 
an  agreement  existed.  It  Is  unnecessary  to 
set  out  the  testimony  of'these  witnesses  in  the 
opinion.  Suffice  it  to  say  that  it  is  sufficient 
to  support  the  finding  of  the  Jury  in  favor  of 
the  contention  of  either  party.  Such  being 
the  case,  the  ^urt  erred  in  assuming  that  ap- 
pellant owed  to  Alexander  Fox  the  duty  to 
«xercise  ordinary  care  to  maintain  the  hy- 


draulic elevator  in  a  reasonably  safe  condi- 
tion for  his  use,  and  did  not  err  in  refnslng 
to  peremptorily  instruct  the  Jury  to  find  for 
appellant 

[2, 3]  Since  the  cause  must  be  remanded  it 
is  necessary  for  us  to  discuss  the  issues  of 
law  presented  by  tiie  briefs.  If  upon  another 
trial  it  should  be  found  that  there  was  no 
agreement  between  A.  Harris. &  Co.  and  the 
Dallas  Hotel  Company  that  the  latter  would 
keep  the  elevators  in  that  part  of  the  build- 
ing occupied  by  Harris  &  Co.  in  repair,  then 
appellant  would  not  be  liable.  This  is-  be- 
cause neither  the  relation  of  master  and  serv- 
ant nor  principal  and  agent  between  Harris 
ft  Co.  and  the  Dallas  Hotel  Company  existed. 
If  the  services  theretofore  rendered  in  maln- 
talnUig  the  levators  by  the  Dallas  Hotel 
Company  were  vcrtnntary  and  gratuitous,  it 
should  not  be  held  for  failing  to  do  something 
which  it  was  under  no  obligation  to  do.  A 
necessary  element  of  negligence  is  a  legal 
duty  and  without  a  legal  duty  resting  upon 
the  party  charged  with  the  breach  of  such 
duty  there  can  be  no  negligence  or  any  other 
species  of  tort  Mexican  National  Railway 
Co.  V.  Crum,  6  Tex.  Civ.  ,App.  702,  25  S.  W. 
1126;  Galveston,  etc.,  Ry.  CJa  v.  Hennegan,  33 
Tex.  Civ.  App.  814,  76  S.  W.  452;  I.  &  G.  N. 
Ry.  Co.  V.  Vallejo,  102  Tex.  70,  113  S.  W.  4, 
115  S.  W.  25 ;  Dobbins  v.  Missouri,  etc.,  R. 
Co.,  91  Tex.  60,  41  S.  W.  62,  38  L.  R.  A.  573, 
66  Am.  St.  Rep.  856.  If,  however,  it  should 
appear  that  the  Dallas  Hotel  Company  had 
bound  itself  to  maintain  and  keep  the  eleva- 
tor in  question  in  a  state  of  repair,  we  think 
it  is  liable  for  the  damages  involved.  The 
best  discussion  of  the  principles,  which  in 
our  opinion  govern  this  case,  is  by  an  emi- 
nent text-writer,  from  whom  we  quote  as  fol- 
lows: 

"It  is  sometimes  said  that  in  torts  the  rela- 
tion of  principal  and  agent  does  not  exist.  They 
are  all  wrongdoers,  and  the  liability  of  each  and 
all  does  not  cease  antil  payment  has  been  m'ade 
or  satisfaction  rendered,  or  something  equiva- 
lent thereto.  While  this,  statement  undoubtedly 
requires  some  qualification  it  is  nevertheless  de- 
claratory of  a  more  or  less  general  principle, 
and  it  is,  as  wiU  be  seen  in  the  many  cases, 
true  that  the  fact  that  the  wrongdoer  purported 
to  do  the  act  as  agent  for  another  is  entirely  im- 
material so  fur  as  his  own  liability  is  concerned. 
That  fact  may  make  tlie  alleged  principal  Uable 
also;  but  it  will,  in  many  cases,  have  no  tend- 
ency to  exonerate  the  alleged  agent."  1  Mech- 
em  on  Agency  (2d  Ed.)  |  1452. 

"So  if  an  agent  or  servant,  while  acting  upon 
his  master's  business,  so  negligentiy  acts  as  to 
canse  direct  and  immediate  injury  to  the  person 
or  property  of  a  third  person,  whether  he  be  one 
to  whom  the  master  owes  a  special  dilty  or  not, 
under  circumstances  which  would  impose  liabil- 
ity on  the  ageut  or  servant,  if  he  were  acting 
under  the  same  conditions  on  his  own  account, 
he  will  be  personally  liable.  In  practically  ev- 
ery case  in  which  the  master  uouid  be  held  liable' 
for  the  negligence  of  his  servant  the  servant  him- 
self is  personally  liable.  This  must  be  so  from 
the  very  nature  of  the  case.  The  whole  theory 
of  the  master's  liability  is  that  ^e  servant 
has  done  a  legal  wrong  for  which  the  law  im- 
poses a  liability  upon  the'  master,  however  in- 
nocent he  may  be.  The  person  actually  and  pri- 
marily at  fault,  however,  is  the  servant,  and  it 
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he  would  not  be  liable  the  master  ordinarily 
cannot  be.  The  liability  of  the  servant  is  the 
direct  and  primary  one;  that  of  the  master 
is  a  secondary  and  imputed  one.'-    Id.  {  1460. 

"The  liability  of  the  agent  in  these  cases  is 
not  affected  by  the  fact  that  there  is  no  privity 
of  contract  between  him.self  and  the  person 
injured.  His  liability  does  not  depend  upon 
privity,  but  upon  the  general  duty  imposed  on 
evei7  one  to  so  govern  his  conduct  as  not  to 
negligently  injure  another."    Id.  {  1461. 

"When  the  q\iestion  of  the  agent's  liability 
to  third  persons  for  negligent  omissions  to  act 
is  reached,  a  problem  of  greater  difficulty  is 
presented."    Id.   §   1464. 

"  'It  is  often  said  in  the  books  that  an  agent 
is  responsible  to  third  persons  for  misfeasance 
only  and  not  for  nonfeasance,  and  it  is  doubt- 
less true  that  if  an  agent  never  does  anything 
towards  carrying  out  his  contract  with  bis 
principal,  but  wholly  omits  or  neglects  to  do  so 
the  principal  is  the  only  person  who  can  main- 
tain any  action  against  him  for  the  nonfeasance ; 
but  if  the  agent  once  actually  undertakes  and 
entersupon  the  execution  of  a  particular  work 
it  is  his  duty  to  use  reasonable  care  in  the  man- 
ner of  executing  it  so  as  not  to  cause  any  injury 
to  third  persons  which  may  be  the  natural  con- 
sequence of  his  acts,  and  he  cannot  by  abandon- 
ing its  execution  midway  and  leaving  things  in 
a  dangerous  condition  exempt  himself  from  lia- 
bility to  any  person  who  suCfers  injury  by  rea- 
son of  his  having  so  left  them  without  proper 
safeguard.  This  is  not  nonfeasance  or  doing 
nothing,  but  it  is  misfeasance,  doing  improperly.' 
•  *  *  So  in  the  Louisiana  case  above  re- 
ferred to  it  is  said :  'Every  one,  whether  he  is 
principal  or  agent,  or  is  responsible  directly  to 
persons  injured  by  his  own  neglieence  in  fulfill- 
ing obligations  resting  upon  him  in  his  indi- 
vidual character,  and  which  the  law  imposed 
upon  him  independent  of  contract.  No  man  in- 
creases or  diminishes  his  obligation  to  strangers 
by  becoming  an  agent.  If  in  the  course  of  bis 
agency  he  comes  in  contact  with  the  person 
or  property  of  a  stranger  be  is  liable  for  any 
injury  be  may  do  to  either  by  his  negligence 
in  respect  to  duties  imposed  by  law  upon  him 
in  common  with  all  other  men.  •  •  •  The 
whole  doctrine  on  that  subject  culminates  in  the 
proposition  that  wherever  the  agent's  negligence 
consists  in  bis  own  wrongdoing,  therefore  if  an 
act  directly  injures  a  stranger,  then  such  stran- 
ger can  recover  from  the  agent  damages  for 
the  injury.'  "     Id.  §  1465. 

'"the  attempted  distinction  between  misfea- 
sance and  nonfeasance  has  been  very  much  criti- 
cized and  often  denied  to  exist  It  is  undoubted- 
ly true  that  the  Latin  names  employed  may  not 
be  very  appropriate  or  illuminating.  Notwith- 
standing this,  however,  it  is  believed  to  be  true 
that  there  is  a  real  distinction  lying  back  of 
these  phrases  which  it  is  important  to  discover 
and  which  is  not  more  vague  or  indefinite  than 
many  other  distinctions  which  it  is  necessary 
in  our  law  to  recognize.  It  is  sometimes  said 
that  the  only  distinction  if  one  existn  is  to  be 
fonnd  in  the  fact  that  in  one  case  the  agent  has. 
while  in  the  other  he  has  not,  actually  entered 
upon  the  performance  of  an  undertaking  which 
he  has  assumed  for  his  principal.  In  the  latter 
case  it  is  said  that  if  he  bad  never  entered  npon 
the  performance  at  all,  as  he  had  agreed  to  do, 
he  is  liable  to  his  principal  for  not  performing, 
bnt  that  be  will  not  be  liable  to  third  persons, 
although  they  may  have  also  suffered  injury 
by  reason  of  his  nonperformance.  In  these  cas- 
es the  agent's  duty  will  often  be  merely  a  con- 
tractual one,  nnd  the  third  persons  are  not  par- 
ties to  the  contract"    Id.  i  1466. 

"It  is  snid.  however,  that  while  the  agent 
may  not  be  liable  if  he  never  enters  upon  his 
undertaking,  yet  if  he  has  actually  entered  upon 
the  ni'rformance  of  his  duties  he  will  be  liable 
.'to  third  persons  who  are  injured  by  reason  of 


his  failure  to  exercise  reasonable  care  and  dili- 
gence in  their  performance."    Id.  {  14S&. 

2  C.  J.  p.  825,  t  499,  defines  nonfeasance 
as  follows:  ,, 

"As  generally  stated,  nonieasance  is  distin- 
guished from  misfeasance  *  *  *  in  that 
nonfeasance  is  the  omission  of  an  act  which 
the  agent  ought  to  do,  whereas  misfeasance  is 
the  improper  doing  of  an  act  which  he  may  law- 
fully do." 

Reference   to   the   aatborlty   cited    sbows 
there  Is  great  contrariety  of  opinion  and  con- 
fusion In  the  cases  from  various  Jurisdic- 
tions discussing  this  question.    The  weight 
of  authority,  however,  sustains  the  views  an- 
nounced   by    M^bem    and    quoted    above. 
Wells  r.  Hansen,  97  Kan.  305,  154  Pac.  1033, 
L.  R.  A.  1916F,  570,  and  annotations;   Mayer 
V.   Thompson-Hutchison    Building   Co.,    104 
Ala.  611,  16  South.  620,  63  Am.  St  Bep.  88. 
28  L.  R.  A.  433,  and  note ;   Ward  v.  Pullmau 
Co.,  131  Ky.  142,  114  S.  W.  754,  25  L.  K.  .4. 
(N.  S.)  343,  and  note;   2  C.  J.  p.  826.  <f  499, 
600,  and  notes.    The  Texas  cotirts  nnlformly 
hold  that  an  agent  is  personally  liable  to 
third    parties    for    misfeasance.      Eastln   & 
Knox  V.  T.  &  P.  Co.  et  al.,  99  Tex.  654,  92  S. 
W.  838;    Mathonlcan  r.  Scott,  87  Tex.  396, 
28  S.  W.  1063;    Continental  Fruit  Express 
Co.  V.  Leas,  50  Tex.  Civ.  App.  584,  MO  S.  W. 
129;    St  Louis  Iron  Mt.  &  Sou.  Ry.  Ca  v. 
Bass,  140  S.  W.  860;  Jones  r.  Montagae,  158 
S.  W.  1053;    Parlin-Orendorff  Co.  v.  Miller, 
25  Tex.  Civ.  App.  190,  60  S.  W.  881.    Appel- 
lant relies  up«D  the  case  of  I^badie  ▼.  Haw- 
ley,  61  Tex.  177,  48  Am.  Rep,  278,  to  sustain 
bis  contention  that  because  the  Dallas  Hotel 
Company  was  the  agent  of  Harris  ic  Ca,  it 
cannot  be  held  for  the  damages.     I»  that 
case    it   appears   that    Hawley   and    Watts, 
through  appellant,  Labadle,  as  the  agent  of 
the  owner  ol  the  building,  had  leased  ad- 
joining storelMuses ;   in  his  part  of  the  build- 
ing Hawley  carried  on  a  business  as  a  dealer 
in  tobacco,  cigars,  etc.,  and  Watts  occupied 
his  part  of  the  premises  In  conducting  a  res- 
taurant, and  by  the  erection  of  a  cootdng 
range  or  oven  damaged  Hawley's  stock  of 
merchandise  by  the  excessive  and  continued 
heat.    Appellant  Labadle  testified  that  he  was 
simply  the  o.wner's  agent,  with  power  only  to 
lease   the  buildings,   collect   the  rents,   and 
remit   the  amount  to  the  owners.     Hawley 
made  Watts  and  Labadle  parties  defendant, 
and    recovered    Judgment    against    Labadle 
only.     In  the  course  of  the  opinion  Judge 
Stayton  uses  this  language: 

"Neither  the  renting  of  the  house  nor  the 
constrtiction  of  the  range  has  operated  the  in- 
jury of  which  the  appellee  cumplains.  What- 
ever injury  the  appellee  has  received  baa  resoltrd 
from  the  operation  of  the  range  by  Watts,  and 
if  the  appellant  is  responsible  for  his  irct  it 
mast  be  on  the  sole  gronnd  that  he  has  not  done 
something  which  he,  as  agent  might  have  dose. 
and  not  on  the  ground  that  by  any  act  of  his 
has  injury  resulted  to  the  appellee." 

The  writer  then  quotes  from  Ewell's  Brans 
on  Agency: 
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"The  mle  Is  that  an  agent  is  personally  liable 
to  third  persons  for  something  which  be  ought 
not  to  have  done,  but  not  for  not  doing  some- 
thing which  he  ought  to  have  done." 

The  only  thing  vrblch  Labadle  had  not 
done  was  to  require  Watts  to  remove  the  oven 
or  range  and  place  it  In  a  position  where  It 
wonld  work  no  Injury  to  Hawley.  Under 
his  powers  as  the  agent  of  the  owner  of  the 
bnlldlng,  he  clearly  had  no  authority  to  re- 
quire Watts  to  alter  existing  conditions.  His 
was  a  limited  agency,  and  his  liability  In  that 
regard  may  be  likened  to  that  of  the  Dallas 
Hotel  Company  in.  the  instant  case  if  the 
evidence  should  show  that  it  was  in  no  way 
bound  to  keep  the  elevators  serving  Harris 
&  Co.  in  r^alr.  Appellant  further  cites  us 
to  the  case  of  House  v.  Houston  Waterworks 
Co.,  88  Tex.  233,  31  S.  W.  179,  28  I*  R.  A. 
532,  as  sustaining  its  position.  This  was  an 
action  by  a  citizen  of  Houston  against  a  pub- 
lic service  corporation,  seeking  to  recover 
damages  because  at  the  time  of  a  fire  which 
destroyed  the  plaintlfTs  property  the  water- 
works company  had  not  provided  sufficient 
water  to  enable  the  Are  company  to  save 
its  property.  After  quoting  from  a  number 
of  similar  cases,  the  Supreme  Court,  speaking 
through  Brown,  Justice,  concludes  that  plain- 
tiff Is  not  entitled  to  recover  under  a.  clause 
In  the  contract  between  the  waterworks  com- 
pany and  the  municipality,  which  provides 
that  the  waterworks  company  shall  maintain 
a  sufficient  supply  of  water  at  any  time  in 
case  of  flre  to  throcw  six  streams  of  water  at 
one  time  100  feet  high,  through  50  feet  of 
2^-lnch  hose,  and  IH-lnch  nozzle,  saying: 

"It  is  true  that  plaintiff  in  error  might  have 
received  benefit  from  the  performancfe  of  the 
contract  by  the  defendant,  bat  'it  is  not  every 
promise  made  from  <me  to  another  from  the  per- 
.  fonnance  of  which  a  benefit  may  inur4|»  to  a 
third  which  will  give  a  right  of  action  to  such 
third  person,  he  being  neither'  privy  to  the  con- 
tract jior  to  the  consideration.  The  contract 
must  be  made  for  his  benefit  as  its  object,  and  he 
must  be  the  party  intended  to  be  benefited.' " 

np<m  the  question  of  plaintiff's  right  to 
recover  upon  tort  the  rule  is  expressed  thus : 

"One  who  has  a  right  of  action  upon  a  con- 
tract may  sometimes  sue  either  on  the  contract 
as  such  or  in  tort  for  the  breach  of  it;  but 
the  right  of  a  person  not  privy  to  the  contract 
rests  upon  a  different  rule.  The  correct  rule 
of  law  as  to  the  right  of  a  party  to  sue,  as  in 
tort  for  the  breach  of  a  contract,  is  thus  well 
expressed  in  Shearman  &  Renueld  on  Negligence 
(section  116):  'Negligence' which  consists  merely 
m  the  breach  of  a  contract  will  not  afford  a 
ground  of  action  by  any  one  who  is  not  a  party 
to  the  contract  nor  a  person  for  whose  benefit 
the  contract  was  avowedly  made.  •  •  •  The 
true  question  is,  Has  the  defendant  committe<l 
a  breach  of  duty  apart  from  the  contract?  If 
he  has  only  committed  a  breach  of  the  contract 
he  48  liable  only  to  those  with  whom  he  has 
contracted;  but  if  he  has  committed  a  breach 
of  duty  he  is  not  protected  by  setting  up  a  con- 
1  tract  in  respect  to  the  same  matter  with  another. 
"This  rule  is  well  supported  by  authority.  Cooley, 
Torts,  p.  104,  and  note  1,  same  page ;  Moak's 
irndcrh.  Torts,  p.  23,  rule  7 ;  Id.,  p.  24,  rule  8 ; 
Id.,  p.  25.  subrule.  He  plaintiff  is  not  party  to 
or  in  privity  with  the  contract    It  was  not 


made  expressly  for  his  beifeflt  The  defendant 
has  not  been  giiilty  of  any  breach  of  duty  tliat 
it  owed  the  plaintiff  apart  from  the  contract,  nor 
growing  out  of  any  relations  between  them  cre- 
ated by  or  arising  out  of  the  contract,  and  it 
is  clear  that  plaintiff  cannot  maintain  the  ac- 
tion ex  delicto  for  the  breach  of  the  contract 
itself.' " 

Further  on  In  the  opinion  the  court  seems 
to  bnse  the  holding  of  nonliability  upon  the 
proposition  that  the  waterworks  company 
had  undertaken  a  duty  to  the  public  at  large, 
and  concludes  that  because  the  dty  would 
not  be  liable  for  a  failure  to  perform  the 
same  duty  the  defendant,  acting  under  a  con- 
tract with  It,  could  not  be  charged  with  any 
greater  responsibility,  stating  that  if  the 
city  of  Houston  had  contracted  with  the  de- 
fendant ttmt  it  was  to  be  liable  to  individual 
citizens  for  losses  sustained  by  flre  under 
such  circumstances  as  are  shown,  the  con- 
tract wonld  have  been  void  because  the  city 
had  no  power  to  make  such  contract. 

On  account  of  the  nature  of  the  case  and 
the  status  of  the  parties  to  the  litigation,  the 
holding  is  not  applicable  here.  The  only 
Texas  case  wlilch  we  have  been  able  to  find 
in  point  with  the  one  under  consideration  is 
Kenney  v.  Lane,  9  Tex.  Civ.  App.  160,  36  S. 
W.  1063.  The  facts  In  that  case  are  that  a. 
bridge  company  had  contracted  to  repair  a 
bridge  for  the  dty  of  Ft.  Worth.  In  the  pros- 
ecution of  the  work  certain  iron  pillars  .were 
being  rolled  upon  wooden  rollers  along  two- 
pieces  of  timber  laid  across  certain  cross- 
beams placed  where  the  floor  should  have 
been.  One  of  the  rollers  slipped  out  and  fell 
upon  appellant,  who  was  working  beneath  the 
bridga  Head,  Justice,  states  the  general 
rule  that  an  agent  is  not  liable  to  third  per- 
sons for  his  mere  nonfeasance  or  omissions  of 
duty  in  the  course  of  his  employment.  It 
was  shown  that  the  appellee's  attention  had 
been  called  to  the  dangerous  condition  which 
caused  the  accident  on  the  day  before.  Judge 
Head  quotes  with  approval  the  language  of 
Chief  Justiee  Gray  in  Osborne  v.  Morgan,  130 
Mass.  102,  39  Am.  Rep.  437,  from  which  we 
quote  as  follows : 

"But  if  the  agent  once  actually  undertakes 
and  enters  upon  the  execution  of  a  particular 
nrork,  it  is  his  duty  to  use  reasonab^  care  in 
the  manner  of  executing  it,  so  as  not  to  cause 
any  injury  to  third  persons  which  may  he  the 
natural  consequence  of  his  acts;  and  he  can- 
not, by  abandoning  its  execution  midway  and 
leaving  things  in  a  dangcrouc  condition,  exempt 
himself  from  liability  to  any  jierson  who  sutlers 
injury  by  reason  of  his  having  so  left  them  with- 
out proper  safeguards.  This  is  not  nonfeasance, 
or  doing  nothing;  but  it  is  misfeasance,  doing 
improperly. 

Our  conclusion  is  that  if  appellant  had 
agreed  to  maintain  and  keep  the  elevators  in 
a  state  of  repair,  and  had,  at  any  time  prior 
to  the  accident  performed  such  duties,  then 
its  failure  to  continue  to  use  reasonable  care 
in  an  effort  to  keep  them  in  a  state  of  re 
pair  was  a  misfeasance,  for  which  it  would 
be  liable.  What  is  here  said  disposes  of  the  • 
third  and  fourth  assignments. 
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[4]  By  tbe  flith,  sixth,  seventh,  eighth, 
ninth,  tenth,  and  eleventh  assignments  ap- 
pellant complains  because  the  court  erred 
In  submitting  the  question  of  contributory 
negligence  to  the  jury  as  follows: 

"Was  Alexander  Fox  guilty  of  contributory 
negligence  in  his  conduct  in,  around,  or  about 
the  said  elevator  or  the  shaft  thereof  prior  to 
or  at  the  time  he  was  injured?" 

— and  In  refusing  to  submit  to  the  Jury  five 
special  Issues  requested  by  appellant  pre- 
senting the  several  grounds  of  contributory 
negligence  separately.  As  heretofore  stated, 
the  facts  wlilcb  appellant  pleaded  as  constl- 
tuting  contributory  negligence  on  the  part  of 
Fox  are:  (a)  In  putting  part  of  his  body 
underneath  the  elevator;  (b)  in  failing  to 
operate  the  elevator  up  and  down  until  the 
sticidng,  If  any,  was  overcome;  (c)  in  fall- 
ing to  locic  the  elevator  in  place  by  closing 
the  outlet  water  valve  before  going  under  the 
elevator ;  (d)  in  putting  part  of  his  body  un- 
der the  elevator  without  having  locked  it  in 
position;  and  (e)  In  not  getting  entirely  in 
the  elevator  pit  if  he  was  going  to  get  under 
the  elevator  at  all.  We  think  these  assign- 
ments must  be  sustained.  Appellant  was  en- 
titled to  have  the  separate  grounds  of  its  de- 
fense and  issues  made  by  the  pleadings 
"submitted  distinctly  and  separately  and 
without  being  intermingled  with  each  other." 
Article  1984a,  Vernon's  Sayles'  Civil  Stat- 
utes; S.  W.  T.  &  T.  Co.  V.  Andrews,  168  S. 
W.  2ia 

[(]  Appellant  complains  under  the  twelfth, 
thirteenth,  fourteenth,  and  fifteenth  assign- 
ments that  the  court  erred  In  refusing  to 
give  q>eclal  charges  in  connection  with  the 
issue  of  contributory  negligence  submitted  to 
the  Jury.  These  charges  recite  the  facts 
alleged  which  appellant  claims  showed  the 
contributory  negligence  of  Fox  In  the  differ- 
ent ways  set  out  above.  The  rule  with  refer- 
ence to  submitting  charges  in  connection 
with  special  Issues  Is  announced  by  Hodge, 
Justice,  in  T.  &  F.  S.  Ry.  Co.  v.  Casey,  172  S. 
W.  729,  and  by  Connor,  Justice,  in  J.  M. 
Guftey  Petroleum  Co.  v.  Dinwiddle,  182  S. 
W.  447,  and  is  in  substance  that  the  court 
should  not  submit  charges,  either  general  or 
special.  In  connection  with  the  special  issues, 
except  for  the  purpose  of  giving  the  Jury 
explanations  and  definitions  of  legal  terms 
used  and  which  are  necessary  to  enable  the 
Jury  to  understand  the  meaning  of  such 
terms.  Vernon's  Sayles'  Civil  Statutes,  art. 
1084a.  General  charges  of  a  kind  not  speci- 
fied by  the  statute,  submitted  in  connection 
with  special  issues,  tenia  to  confuse  the  Jury, 
and  should  not  be  given.  Calvin  v.  Neel, 
191  S.  W.  791.  None  of  tbe  special  charges 
requested  and  the  refusal  of  which  is  com- 
plained* of  by  these  assignments  were  ex- 
planations or  definitions  within  the  meaning 
of  tbe   statute   referred  to. 

[6]  Under  the  sixteenth  and  seventeenth 
assignments  appellant  insists  that  the  court 
erred  in  permitting  tbe  wituess  for  plaintlfl. 


S.  O.  Mansfield,  to  testify  on  direct  examina- 
tion as  to  what  Fox  told  him  as  to  how  he 
sustained  the  injuries.  The  proposlHon  Is 
that  where  the  Injured  party,  after  having 
moved  himself  without  bdp  from  the  place 
of  the  accident,  and  while  quite  cool  and 
capable  of  clear  thinking,  madQ  a  statemoit 
to  the  witness,  at  least  one  hour  after  tbe  ac- 
cident, going  very  carefully  over  the  state- 
ment several  times  to  get  it  exactly  right 
and  to  preserve  It,  such  statement  under  such 
circumstances  and  under  the  other  circum- 
stances of  the  case  is  hearsay,  and  not  rw 
gestae.  There  Is  no  evidence  in  the  rec- 
ord to  show  the  facts  and  circumstances  con- 
nected with  the  Injury  of  Fox  other  than 
that  detailed  by  Mansfield.  The  substance 
of  defendant's  fourth  bill  qf  exceptions,  tak- 
en to  the  admission  of  this  testimony,  is 
as  follows: 

"Be  it  remembered  that  upon  the  trial  of  the 
above  styled  and  numbered  cause,  while  S.  0- 
Mansfield  was  on  the  witness  stand  as  a  witness 
for  plaintiff  and  after  he  had  testified  on  direct 
examination  that  about  1  o'clock  on  the  nitcht  of 
the  accident  be  was  attmcted  by  a  comuiution 
near  the  Ackard  street  fntrnnce  of  A.  Harris  ft 
Co.'g  store,  and  on  going  there  and  Tookin?  in 
saw  Fox  sitting  on  the  inside  of  the  doable  doors 
of  A.  Harris  &  Co.'8  and  went  in  to  him,  the 
following  questions  were  asked  the  witness  on 
direct  examination   by   plaintiff's  counsel,  and 
the  following  replies  were  made  by  the  'wdtness : 
Q.  Did,  or  not,  Mr.  Fox  make  any  statement 
to  you  as  to  how  he  sustained  the  injury?   A. 
Tes,  partly.    Q.  'What  was  Mr.  Fox's  physical 
condition    at  that  time— at   the   time   you   sot 
to  him  ?    A.  Good.    Q.  No,  at  the  time  you  broke 
in  and  got  to  him.    A.  Rational  and  all  right 
Q.  Mentally  all  right?    A.  Yea,  sir.    Q.  But  his 
physical  condition?    A.  His  leg  was  broken  all 
to  pieces,  and  it  didn't  seem  from  the  break  in 
the  same  that  he  had  rdaxed  to  that  extent  that 
a  man  does  after  he  is  hurt    Q.  Do  you  know 
whether  or  not  Mr.  Fox  died  from  the  injury, 
with  which  you  found  him  suffering  when  you 
first  irot  to  him  in  A.  Harris  &  Ca's  store?    A. 
Tes,  sir.    Q.  How  long  did  he  live  after  these  in- 
juries?   A,  Probably  60  hours;    something  like 
that    Q.  When  you   first  got  to  him   there  in 
the  store  of  A.  Harris  &  Co.  what,  if  any,  state- 
ment did  he  make  to  yon  as  to  how  he  sus- 
tained the  injuries  that  you  then  found  him  suf- 
fering from?    A.  When  I  got  to  Mr.  Fox  I  ROt 
down  on  the  floor  by  tbe  side  of  him,  and,  sittini! 
on  the  floor,  I  says  to  him,  'Alexander,  liow  did 
it  happen?'    And  he  says,  'I  was  running  the  ele- 
vator down  to  take  up  my  trash  as  I  have  to, 
and  it  got  within  18  inches  or  2  feet  of  the 
floor  and  hung.'    He  says,  'I  put  down  my  right 
hand  on  the  elevator  and  swung  kind  of  under  it 
to  peep  under  to  see  what  it  was  hung  on,  ami 
as  I  got  down  in  that  position  it  came  down  and 
caught  my  right  leg  and  my  left  hand.    I  finally 
worked  my  way  out  with  my  left  hand  after  it 
crushed  me  up.    I  finally  kept  on  until  I  got 
my  left  out  of  there,  and  after  I  got  it  out  } 
crawled  up  to  the  other  elevator.    He  says.  'I 
crawled  over  to  the  other  elevator  and  went  np 
and  crawled  from  over  there  back  to  the  door 
and  broke  out  the  glass  with  my  shoe  heel  to  at- 
tract attention  when  you  found  me.    I  came  here 
and  broke  out  this  glass,  where  you  fOnnd  me.'" 

The  defendant's  objections  to  this  testi- 
mony, as  shown  by  the  bill  of  exception,  are 
as  follows: 

"We  object  to  the  witness  answering  the  ques- 
tion and  stating  what  Mr.  Fox  told  him  for  the 
reason   that  such  statements,  if  any,  by  Mr. 
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Fox,  repeated  hj  this-witneas  are  hearsay,  and 
the  statements  of  Fox  are  not  a  part  of  tbe 
res  gestffi,  and  were  a  mere  narrative  of  past 
events,  and  were  self-serving  declaratims  made 
by  Fox  and  they  were  not  made  onder  such 
circumstanoea  as  to  preclude  the  idea  that  Fox 
was  stating  the  situation  so  as  to  throw  the  re- 
sponsibility on  some  one  other  than  himself,  and 
because  any  statements  he  then  made  were  setf- 
serving  atatentents,  made  in  hia  own  interest." 

Appellant's  serentb  bill  of  exceptions 
qnotes  the  last  question  and  answer  set 
out  in  the  preceding  bill  of  exceptions,  to- 
getber  with  the  objei^ions  made  and  quoted 
above,  and  contains  the  following: 

"Thereupon  counsel  for  defendant  took  the  wit- 
ness on  crosB-enmination  and  asked  the  witness 
the  following  questions,  and  the  following  re- 
plies were  made :  Q.  Tou  say  you  were  a  mem- 
ber of  the  same  lodge  as  Mr.  Fox?  A.  Yes.  Q. 
Tou  were  a  very  close  friend  of  his?  A.  Yea. 
Q.  Now,  after  he  made  the  statements  to  you 
there  at  A.  Harris  &  Co.'s,  did  you  go  over  the 
statements  with  him?  A.  Yes.  Q.  Did  you 
go  over  it  carefully  with  him?  A.  Yes.  Q.  At 
that  time?  A.  Yes.  Q.  Did  tou  go  over  it  with 
him  very  carefully  at  any  other  time?  A.  Yes. 
Q.  How  many  times  did  you  go  over  it  with 
lum  carefully  ?  A.  I  went  over  it  with  him  pret- 
ty wdL  Q.  Tell  me  the  number  of  times.  A. 
Several  times;  I  don't  remember  just  how 
many ;  several  times.  Q.  You  went  over  and 
over  the  statements  to  be  sure  you  had  it  all 
right?  A.  Yes,  because  I  believed  he  was  going 
to  die.  Q.  Yon  wanted  to  preserve  the  state- 
ment? A.  I  felt  that  I  oujrht  to  do  it  Q.  What 
did  you  and  Mr.  Fox  have  in  mind  in  going  over 
that  statement?  A.  I  could  not  say  what  Mr. 
Fox  had  in  mind.  Q.  You  don't  know  what  he 
had  in  mind?  A.  No,  I  don't  Q.  He  seemed 
disposed  to  go  over  it  carefully  with  you?  A. 
At  my  request;  yes.  Q.  He  did  go  over  it 
very  carefully  with  you?  A.  I  think  so;  yes. 
Q.  How  long  was  it  after  the  accident  that  Mr. 
Fox  made  the  first  statement  to  yon?  A.  He 
told  me  that  he  had  been  hurt  about  an  hour. 
Q.  It  was  then  that  he  went  over  tlft  statement 
with  yon?  A.  The  first  one.  Q.  He  went  Over 
it  very  carefully  with  yon?  A.  Yea.  Q.  What 
condition  was  Mr.  Fox  in  mentally  when  you 
first  saw  him?  A.  He  was  quipt  and  cool.  Q. 
Capable  of  clear  thinking?  A.  Yes,  I  think  so ; 
snffering  a  great  deal  from  his  wounds.  Q. 
But  he  was  standing  that  all  right?    A.  Yes." 

As  shown,  this  Is  a  narration  of  tbe  oc- 
currence, made  In  reply  to  a  question  pro- 
pounded to  Fox  about  one  hour  afterward. 
The  decisions  In  this  state  are  not  in  har- 
mony upon  the  question  of  tbe  admissibility 
of  such  a  statement  The  following  author- 
ities bold  that  It  Is  admissible  as  res  gestse, 
although  it  is  a  narration  of  tbe  facts  and 
circumstances  which  caused  the  injury,  but 
in  none  of  them  was  tbe  statement  made  as 
much  as  an  bonr  after  tbe  accident:  Gal- 
veston T.  Barbotir,  62  Tex.  172,  60  Am.  Rep. 
519 :  I.  &  Q.  N.  By.  Co.  v.  Smltb  (Sup.)  14  S. 
\V.  644 ;  T.  A  P.  Ry.  C!o.  v.  Hall,  83  Tex.  675, 
19  S.  W.  126:  T.  &  P.  Ry.  Co.  v.  Robertson, 
82  Tex.  657,  17  S.  W.  1041,  27  Am.  St  R^. 
929 ;  H.  &  T.  C.  Ry.  Co.  v.  Loeffler,  51  S.  W. 
536;  I.  &  G.  N.  Ry.  Co.  v.  Hugen,  45  Tex. 
Civ.  App.  326,  100  S.  W.  1000;  T.  &  P.  Ry. 
Co.  r.  Barron,  78  Tex.  421,  14  S.  W.  698.  In 
1,  &  G.  N.  Ry.  Co.  V.  Anderson,  82  Tex.  516, 
17  S.  W.  1039,  27  Am.  St.  Rep.  902,  Gains, 
Justice,  said: 


"All  dedaradcos  or  exclamations  uttered  by 
the  parties  to  a  transaction,  and  which  are 
contemporaneous  with  and  accompany  it,  and 
are  calculated  to  throw  li^ht  upon  the  motives 
and  intention  of  the  parties  to  it,  are  clearly 
admissible  as  parts  of  the  res  gestae.  Very  re- 
spectable authorities  restrict  the  doctrine  of  res 
gestae  within  the  limits  indicated  by  the  forego- 
ing definition,  and  exclude  aU  declarations  which 
are  a  narration  of  past  occurrence&  This  is  a 
convenient  and  salutary  rule,  and  probably  the 
more  logical  one ;  and,  if  it  were  an  open  ques- 
tion in  this  state,  we  should  hesitate  long  before 
ad(H>ting  another.  Another  rule,  applied  in 
many  of  the  American  courts  at  least  is  to  ad- 
mit as  parts  of  the  res  gests  not  only  such  dec- 
larations as  accompany  the  transaction,  but  also 
such  as  are  made  under  such  circumstances  as 
will  raise  a  reasonable  presumption  that  they 
are  the  spontaneons  utterance  of  thoughts  creat- 
ed by  or  springing  out  of  the  transaction  itself, 
and  so  soon  thereafter  as  to  exclude  the  pre- 
sumption that  they  are  the  result  of  premedita- 
tion or  design." 

,    In  PUklnton  v.  O.,  a  &  S.  F.  Ry.,  70  Tex. 
226,  7  S.  W.  80R,  It  is  said: 

'  "On  the  trial  appellants  proposed  to  prove,  by 
the  witness  Sofora  Pilkinton,  as  part  of  the  res 
gests,  the  substance  of  a  statement  made  to  her 
by  her  husband,  Frank  Pilkinton,  three  hours 
after  he  received  the  injuries^  as  to  bow  tho 
injuries  occurred.  On  objection  this  testimony 
was  excluded,  and  appellants  contend  that  this 
was  error.  As  to  what  is  res  gestte  depends 
much  upon  the  circumstances  of  each  particular 
case.  The  doctrine  is  based  on  the  presumption 
that  declarations  made  at  the  time  of  the  act,  or 
transaction,  or  event  to  which  they  relate,  evok- 
ed by  it  withont  premeditation,  are  part  of  the 
act,  or  transaction,  or  event  To  be  a  part  of 
the  res  ^estee  tbe  declarations  are  not  required  to 
be  precisely  concurrent  in  point  of  time  with 
the  principal  transaction,  if  they  spring  out  of 
it  are  voluntary  and  spontaneous,  and  are 
made  at  a  time  so  near  as  to  prediide  the  idea 
of  deliberate  design.  McGowen  v.  McOowen,  62 
Tex.  667.  The  rule  is  very  latitudinoos,  and 
its  application  roust  be  left  largelyto  the  judi- 
cial discretion  of  the  trial  court  Where  the  cir- 
cumstances of  the  case  render  it  probable  that 
a  statement  offered  as  res  gestae  is  the  result  of 
premeditation  or  deliberate  design  to_  effect  a  cer- 
tain purpose,  it  should  not  be  received." 

Tbe  following  cases  tend  to  support  appel- 
lant's contention:  T.  &  N.  O.  Ry.  Co.  v. 
Crowder,  70  Tex.  222,  7  S.  W.  700;  Roth  v. 
Travelers'  Protective  Ass'n,  102  Tex.  241, 115 
S.  W.  34,  132  Am.  St.  Rep.  871,  20  Ann.  Cas. 
97 ;  St  Ix)Uls  &  Southwestern  Ry.  Co.  v.  Gill, 
55  S.  W,  886;  Malone  v.  Texas  &  Pacific  Ry. 
Co.,  49  Tex.  av.  App.  398,  109  Si  W.  430; 
M.,  K.  &  T.  Ry.  CO.  v.  Tarwater,  33  Tex.  Civ. 
App.  116,  75  S.  W.  037 ;  Ft  Worth  &  Denver 
aty  Ry.  Co.  v.  'Stone,  25  S.  W.  808.  From 
a  review  of  all  tbe  Texas  decisions  we  con- 
clude that  the  law  of  this  state  Is  that  the 
statement  Is  not  objectionable  because  it  la  a 
narration  of  tbe  facts  at  tbe  time  of  the  ac- 
cident, though  the  weight  of  authority  else- 
where seems  to  be  otherwise.  42  L.  R.  A.  (N. 
S.)  953,  note.  The  only  question  upon  which 
we  entertain  any  doubt  Is  the  length  of  time 
intervening  between  the  accident  and  tbe 
making  of  tbe  statement  to  Mansfield,  but  tbe 
record  shows  that  Fox  was  painfully  and 
fatally  injured,  and  was  doubtless  suffering 
Intensely;    In  fact  he  was  Injured  -to  such 
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.«nt  that  he  died  within  abont  60  hours, 
^  this  would  tend  to  rebut  the  Idea  that  his 
Xatement  was  made  with  premeditation  and 
design.  The  fact  of  his  death  soon  after- 
wards Is  an  element  which  the  court  may 
consider  In  determining  the  admissibility  of 
his  statement    10  R.  a  L.  172. 

[7]  Appellant  did  not  waive  his  right  to 
object  to  the  admissibility  of  this  evidence 
because  of  the  facts  elicited  from  the  witness 
Benno.  This  witness  did  not  give  any  of  the 
facts  Immediately  surrounding  the  occurrence 
as  detailed  to  him  by  Fox,  nor  did  appellant 
waive  his  right  to  object  by  cross-examining 
the  witness  Mansfldd  with  reference  to  the 
statements  made  to  him  by  Fox,  describing 
the  occurrence.  Oathey  t.  M.,  K.  &  T.  Ry. 
Co.,  104  Tex.  30,  133  S.  W.  417,  83  L.  B.  A. 
(N.  S.)  103. 

[8]  Plaintiffs  excepted  generally  'to  section 
8  of^appellant's  answer.  Thla  section  of  the 
answer  set  up  as  a  defense  a  former  suit  by 
appellees  against  A.  Harris  &  Co.,  and  Its 
Indemnitor,  the  Fidelity  &  Casualty  Company 
of  New  York,  and  sets  out  In  full  the  peti- 
tion In  that  case,  and  the  Judgment  rendered 
by  the  court.  The  pleading  so  copied  shows 
that  plaintiffs  sought  a  recovery  against  the 
Fidelity  Company  under  the  Workmen's  Com- 
pensation Act,  and  at  the  same  time,  by  ap- 
propriate allegations  and  prayer,  claimed 
damages  against  Harris  &  Co.  for  negligence. 
The  Judgment  was  rendered  against  the 
Fidelity  Company  for  $1,402,  and  in  favor  of 
Harris  &  Oo.,  dismissing  It  with  its  costs,  and 
is  shown  to  be  final.  This  section  of  defend- 
ant's answer  also  set  out  a  release  signed 
by  appellee  Mrs.  Fox  for  herself  and  as 
guardian  of  her  children,  reciting  In  substance 
that  whereas  Alexander  Fox  was  injured 
on  the  30th  day  of  January,  1914,  "under 
circumstances  which  I  claim  render  A.  Harris 
&  Co.  and  the  Fidelity  &  Casualty  Company 
liable  to  me  and  to  Herman  Fox  and  Freda 
Fox,  minors,  in  damages,  and  whereas,  both 
parties  desire  to  compromise  and  have  agreed 
to  adjust  and  settle  the  matters  for  the  sum 
of  fS,(!25.61:  Now,  therefore,  in  consideration 
of  snid  sum,  paid  by  A.  Harris  &  Co.  and  the 
Fidelity  &  Casualty  Company,  I  do  hereby 
compromise  said  claim  and  release  and  for- 
ever discharge  said  A.  Harris  &  Co.  and  the 
Fidelity  &  Casualty  Company,  their  agents 
and  employes,  from  any  and*  all  liability  by 
reason  of  said  injuries."  Said  section  8  of 
defendant's  answer  further  declares  that  the 
sums  named  in  said  Judgment  and  in  the  re- 
Inise  were  paid,  and  that  by  reason  of  such. 
suit  and  final  Judgment  the  matters  and 
things  in  this  suit  have  been  adjudicated.  It 
is  further  alleged  that  the  release  given  by 
plaintiffs  was  a  complete  extinguishment  of 
plaintiff's  cause  of  action  on  account  of  the 
accident  to  and  death  of  said  Fox,  and  op- 
erates as  a  release  of  the  defendant.  The 
court  sustained  the  general  exception  to  this 
section.     The  Judgment  is  dated  July  80, 


1015,  and  the  agreement  settling  the  con- 
troversy bears  date  August  19,  1915.    Were  it 
not  for  the  Workmen's  Compensation  Act  we 
would  hold  that  for  the  consideration  recited 
therein  the  release  of  Harris  &  Co.  "and  their 
agents  and  employes  from  any  and  all  liabil- 
ity by  reason  of  said  Injuries"  is  an  accosd 
and  satisfaction  of  the  appellees'  claini,  and 
that  they  could  not  maintain  this  salt.     El 
Paso  &  S.  Ry.  Go.  ▼.  Darr,  93  S.  W.  166; 
Robertson  t.  Trammell,  87  Tex.  Civ.  App.  53, 
83  S.  W.   268 ;   1  a  J.  536.    The  duty  rested 
upon  Harris  &  Co.,  primarily  to  furnish  de- 
ceased a  safe  place  in  which  to  work,  and 
such  duty  was  not  delegable.     If  appellant 
had,  by  contract  with  Harris  &  Co.,  undertak- 
en to  keep  the  elevator  in  repair,  and  the  con- 
ditions as  hereinbefore  discussed  were  such 
as  to  render  It  liable  for  misfeasance,  then 
Harris  &  Co.,  and  appellants  are  Joint  tort- 
feasors, and  appellees  could  have  sued  either 
one  or  both,  and,  If  both,  then  in  the  same  or 
separate  actions ;  and  If  more  than  one  Judg- 
ment resulted  they  would  have  been  put  to 
their  election  de  melioribus  damnis  (1  Jag- 
gard  on  Torts,  341),  though  they  would  be 
entitled  to  but  one  satisfaction.    McGehee  v. 
Shafer,  15  Tex.  198;   Thompson  v.  Albright. 
(Tex.  App.)  14  S.  W.  1020.     The  release  re- 
cites the  settlement  of  the  claim,  and,  hav- 
ing been  executed  since  the  rendition  of  the 
Judgment,  must  be  taken  as  full  satisfaction 
of  It.    The  effect  of  the  Workmen's  Compen- 
sation Act  upon  the  controversy  is  the  Vimy 
Ridge  of  this  contest     It  is  clear  that  the 
Judgment  was  entered  for  the  amount  tonnd 
to  be  due  under  the  compensation  law,  and 
we  think  the  defendant  has  so  alleged.     If 
the  recovery  had  been  by  reason  of  the  n^U- 
gence  of  Harris  &  Co.,  tbete  should  not  have 
been  any  Judgment  against  its  Indemnitor,  the 
Fidelity  Company  (Texas  M.  R.  R.  v.  Mlers, 
37  S.  W.  640),  and  the  fact  that  the  decree  is- 
against  the  Fidelity  Company  only  (discharg- 
ing Harris  ft  Oo.)  Implies  that  it  was  enter- 
ed in  accordance  with  the  requirements  of  the- 
compensation   law.      Vernon's    Sayles'    Civil 
Statutes,  arts.  6246yyyy  and  62461 ;   Marshall 
M.  ft  E.  Co.  V.  Scharnberg,  190  S.  W.  229. 
Article  524Cyyyy   provides   that  any  insur- 
ance company  within  this  state  shall  have  the 
right  to  Insure  the  liability  to  pay  the  com- 
pensation  provided   for   by    articles   5246h- 
5246o,  and 'when  such  company  Issues  a  pol- 
icy so  conditioned  the  holder  of  such  policy 
shall  be  regarded  as  a  subcrlber  so  far  as  ap 
plicable  under  the  act  and  w|ien  such  com- 
pany Insures  such  payment  of  compensation 
it  shall  be  subject  to  the  provisions  of  articles 
5246h-5246qqq,     524eyyy-6246zzzz,     and    of 
articles  5246u,  5246ww,  and  624exxx,  upon 
filing  with  the  commissioner  of  banking  its 
classification  of  premiums.    Article  52461  pro- 
vides that  the  representatives  of  beneficiaries 
of  deceased  employes  shall  have  no  right  of 
action  against  subscribing  employers  for  In- 
juries resulting  In  death,  but  swdi  representa- 
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tlves  and  benefldariea  Bhall  Jook  for  compen- 
sation aolely  to  the  Texas  Employes'  Insur- 
ance Association.  Article  524611  provides  that 
employes,  whose  employers  are  not,  at  the 
time  of  the  injury,  snibecrlbers  to  said  as- 
sociation, and  the  representatlres  and  bene- 
flclarles  of  deceased  employes,  who  at  the 
time  of  injury  were  working  for  nonsub- 
sciiblng  employers,  cannot  participate  In 
the  benefits  of  said  insurance  association, 
but  they  shall  be  entitled  to  bring  suits,  and 
may  reoo'ver  Judgment  against  such  employ- 
ers or  any  of  them.  "Hie  Texas  act  Is  strlct- 
'  ly  electlre  as  to  the  employer,  but  election 
as  to  the  employ^  is  only  as  to  acceptance 
or  rejection  of  employment  by  one  who  may 
or  may  not  be  a  subscriber.  If  the  employ- 
ment Is  accepted  from  a  subscriber  with  the 
notice  provided  by  law  that  the  employer  is  a 
subscriber,  the  employ^  then  has  no  further 
election.  •  ••  •  Ordinarily,  of  course,  as 
under  oor  statute,  there  is  no  difficulty  in 
ascertaining  whether  the  employer  has  elect- 
ed to  become  subject  to  the  proTlslons  of  the 
act ;  for,  of  necessity,  his  Section  is  evidenc- 
ed by  records  from  which  the  fact  may  be 
readily  ascertained."  W.  M.  lUce  v.  H.  R. 
GaiTett,  IW  S.  W.  667. 

We  think  the  release  executed  by  Mrs. 
Fox  shows  that  the  settlement  was  made 
with  the  Fidelity  Company  under  the  com- 
pensation act  Article  6246yyyy,  supra, 
makes  the  assured,  upon  the  acceptance  of 
a  iwUcy,  a  subscriber,  end  provides  that 
the  insurance  company  Itself  shall  be  subject 
to  the  provisions  of  the  act  specified.  This 
concluMon  Is  confirmed  by  the  fact  that  the 
judgment  was  entered  against  the  only  de- 
fendant who  could  be  liable  under  these  pro- 
visions. As  an  original  proposition  the  M- 
delity  Omnpany  was  in  no  sense  liable  to  ap- 
pellees, and  but  for  the  provisions  of  the  act, 
the  judgment  could  not  have  been  properly 
entered,  against  it.  Having  sued  the  party 
liable  under  .the  provisions  of  the  act,  and 
prosecuted  their  claim  to  judgment,  appellees 
must  be  held  to  have  elected  to  accept  under 
the  act,  and  we  must  presume  that  all  neces- 
sary formalities  required  to  bring  the  parties 
-within  the  operation  of  the  act  have  been 
complied  with.  Barry  v.  Bay  State  St  Ry. 
Co.,  222  Mass.  S66, 110  K  E.  1031.  When  the 
employer  and  employ^  have  elected  to  oome 
within  the  act,  the  remedy  afforded  by  It  is 
exclusive.  Middleton  v.  Texas  Power,  etc, 
Co.  (Sup.)  185  8.  W.  656;  Mitchell  v.  Louis- 
ville, ete.  Ry.  Co.,  1»4  111.  App.  TJ;  McRob- 
erts  V.  National  Zinc  Co.,  03  Kan.  364,  144 
Pac.  247 :  Shade  v.  Ash  Grove  X..ime,  etc.,  Co., 
«2  Kan.  146,  139  Pac.  1193;  Piatt  v.  Swift, 
188  Mo.  App.  684.  176  S.  W.  434.  The  act 
does  not  provide  In  express  terms  that  the 
Injured  party  or  his  beneficiaries  shall  have 
only  one  action  for  the  recovery  of  compen- 
sation, as  l8  provided  in  section  6a  of  the 
General  Laws  of  the  Thirty-Fifth  Leglsla- 


tore  (1017),  p.  285,.  bat  appellant  contends, 
and  with  much  forcci  that  the  reasonable  in- 
ference froni  the  act  of  1913  Is  that  the  right 
of  appellees  should  be  so  limited.  The  pur- 
pose of  the  act,  as  stated,  Is  to  g^ve  to  in- 
jured employee  or  their  representatives  in 
case  of  death  compensation  for  the  Injury, 
regardless  of  the  question  of  negligence,  and 
we  are  not  willing  to  hold  that  the  intention 
of  the  Legislature  is  to  enlarge  the  rights  oC 
employes  to  the  extent  of  a  double  recovery. 
The  comx>en8atlon  provided  for  by  the  act  is 
in  lieu  of  the  right  to  recover  against  the 
tort-feasors.  Sectlort  6  of  the  act  (Laws  1913, 
c.  179,  pt.  2,  {  6),  which  controls  the  rights  of 
the  parties  where  the  injury  results  to  the 
employes  of  independeht  contractors,  or  sub- 
contractors, provides  that  such  employ^ 
shall  be  entitled  to  compensation,  and  that 
"the  associations  shall,  however,  be  entitled 
to  recover  Indemnity  from  any  other  persons 
who  would  have  been  liable  to  such  employ^ 
Independently  of  this  sectlcxi,  and  if  the  as- 
sociation has  paid  compensation  under  the 
terms  of  this  section  it  may  enforce  in  the 
name,  of  the  employ^,  or  in  its  own  name 
and  for  its  own  benefit  the  liability  of  such 
other  persons."  Clearly,  under  this  section, 
injured  employes  of  independent  contractors 
and  subcontractors  could  not  recover  against 
third  parties  whose  negligence  caused  the  in- 
jury. Employ^  of  this  character  must  look 
to  the  association  alone  for  compensation, 
and  the  association  has  the  sole  right  to  in- 
stitute suit  against  the  party  whose  negli- 
gence caused  the  damage.  The  instant  case, 
of  course,  does  not  come  within  the  provision 
of  this  section,  but  If  It  is  to  be  taken  as  an 
Index  of  the  legislative  Intent  appellees  could 
not  after  recovering  under  the  act  or  ac- 
cepting compensation  in  recognition  of  the 
provisions  of  the  act  bave  a  second  recovery 
against  a  third  party,  or  joint  tort-feasor. 
We  see  no  reason  why  a  distinction  should 
be  made  agadnst  the  employes  of  Independent 
contractors  and  subcontractors,  and  are 
strongly  Inclined  to  the  opinion  that  the  Leg- 
islature did  not  Intend  to  give  an  alternative 
remedy  to  one  who  has  received  compensa- 
tion under  the  act  In  support  of  their  con- 
tention that  the  settlement  with  the  Fidelity 
Company  arid  the  judgment  previously  ren- 
dered against  such  company  In  their  favor 
should  not  bar  this  action,  appellees  dte, 
amongst  other  cases,  MIssoiul  Pacific  Ry.  Co. 
▼.  Jarrard,  65  Tex.  560.  Jarrard  was  an 
employ^  of  the  lessees  of  the  state  peniten- 
tiary, and  at  the  time  of  the  accident  was  a 
passenger  upon  appellant's  road.  Having 
been  Injured  he  Sled  suit  for  damages,  and 
the  fact  was  developed  upon  the  trial  that  his 
employers  continued  to  pay  his  salary  during 
the  time  of  his  disability,  compensating  him 
fully  for  the  time  so  lost.  The  railroad  com- 
pany endeavored  to  aOset  the  damages  recov- 
erable by  such  payment,  and  the  court  said: 


Digitized  by 


Google 


666 


196  SOUTETWSiSTBRN  BBPOBTEB 


(Teac. 


-  "If  the  continuance  of  his  wages  was  a  provi- 
don  of  his  contract,  or  a  grace  of  his  employers, 
the  defendant  was  not  entitled  to  th«  benefif* 
thereoL 

This  holding  has  no  applicatloa  to  this 
casa  The  payment  made  to  Jarrard  by  bis 
employer  did  not  grow  out  of  and  had  no 
connection  whatever  with  his  injuries,  nor 
was  it  paid  or  recelred  as  compensation  or 
damages  for  the  negUgence  of  the  railroad 
company.  The  carrier  was  no  more  entitled 
to  a  credit  lor  the  amount  paid  than  If  some 
friend  or  relative  had  donated  the  same 
throng  pity  for  his  misfortune.  Appellees 
further  cite  the  case  of  Nashville,  C.  &  St. 
U  Ry.  Co.  V.  Miller,  120  Ga.  453,  47  S.  B. 
969,  67  L.  B,  A.  87,  1  Ann.  Cas.  210,  in  wbi(di 
the  Jarrard  Case  Is  quoted  with  approval. 
In  the  Miller  Case  It  ai^wars  that  the  suit 
was  tor  damages  for  Injury  occasioned  by 
the  negligence  of  the  railway  company 
Miller  was  a  railway  mall  clerk,  and  under 
the  provisions  oil  section  1424  of  the  Postal 
Laws  and  R^nilatlons,  he  was  paid  $1,400 
by  the  United  States  Giovemment  for  lost 
time.  The  railway  pleaded  the  fact  of  such 
payment,  and  the  trial  court  properly  charged 
the  Jury  that: 

"It  is  immaterial  whether  the  government  paid 
the  plaintiff  anythint;  or  col;  that  would  not 
atFect  the  rights  of  the  plaintiff  in  this  case  to 
recover  against  the  company." 

This  charge  was  manifestly  correct  The 
provision  in  the  postal  laws  did  not  purport 
to  compensate  an  Injured  railway  mall  clerk 
for  the  injuries  sustained,  but  provided  for 
payment,  irrespective  of  the  issue  of  liabil- 
ity. Appellee  asserts  that  the  compensation 
received  by  them  under  the  act  is  analogous 
to  payments  made  tn  pursuance  of  contracts, 
either  of  life  or  accident  Insurance,  and  that 
in  accord  with  the  holding  of  our  courts  that 
payments  made  In  pursuance  of  such  con- 
tracts of  llaUlity  are  not  admissible  in  evi- 
dence we  should'  hold  that  the  amount  receiv- 
ed under  the  release  has  no  bearing  upon  ap- 
pellee's right  to  recover  In  this  case.  We 
cannot  assent  to  this  pr(^)osltlon.  Payment? 
made  by  life  and  accident  Insurance  compa- 
nies in  such  cases  are  In  pursuance  of  a  con- 
tractual liability  with  which  the  tort-feasor 
has  no  connection  whatever,  and  for  which 
the  assured  has  perscmally  paid  a  valuable 
consideration.  The  amount  in  such  cases  is 
paid  because  of  the  accident,  and  not  as 
compensation  for  the  injury  suffered.  Under 
the  Texas  act.  If  the  facts  bring  the  case 
within  the  terms  of  the  statute,  the  Injured 
party  must  receive  bis  compensation  accord- 
ing to  its  provisions,  and  his  right  to  look 
to  the  tortrfensor  is,  expressly  denied.  The 
effect  of  a  release  of  one  party  and  of  an  ac- 
ceptance of  compensation  under  sudi  laws 
has  been  variously  decided  by  the  courts  of 
different  states^  but  it  will  be  found  upon 
examination  that  the  great  diversity  of  opin- 
ion is  due  almost  entirely  to  the  particular 


langnage  at  the  several  acts  construed.  1  Hon- 
nold's  Workm«i's  Compensation,  §{  189,  208. 
Whatever  may  be  the  rule  under  the  stat- 
utes of  other  states,  we  think  the  Judgment 
in  appellees'  favor  was,  under  the  Texas  act, 
res  Judicata,  and  that  the  release  evidences 
an  accord  and  satisfaction.  The  court  erred 
in  sustaining  the  exception. 

[(]  AiHiellees  alleged  that  Herman  Fox 
was  in  an  orphan  asylum  in  the  city  of  New 
Orleans,  and  further,  that  Alexander  Fox 
was  so  crushed  in  body  and  limb*  he  could 
not  walk;  that  by  an  Herculean  effort  he 
managed  to  extricate  himself  from  the  trap 
in  whicih  he  had  been  caught  unawares,  and 
crawled  through  the  basement  of  said  build- 
ing to  another  elevator,  and,  managing  to 
manipulate  the  same,  carried  himself  to  the 
first  floor  of  said  building,  where  he  broke 
out  the  glass  of  one  of  the  doors  and  gave 
the  alarm,  whereupon  scsne  passersby  and 
oflScers  came  to  his  rescue,  and  that  the 
plaintiffs  were  open  all  of  the  dates  men- 
tioned in  the  petition  without  means,  and 
each  and  every  one  of  them  were  solely  de- 
pendent upon  the  earnings  and  ccmtiibutlona 
of  the  said  Alexander  Fox.  Appellant  ex- 
cepted to  these  allegations,  and  the  action  of 
the  court  in  overruling  the  exceptions  is  made 
the  basis  of  the  twentieth,  twenty-first,  and 
twenty-second  assignments.  These  excep- 
tions should  have  been  sustained.  Dobbin  v. 
Bryan,  6  Tex.  276;.  Wright  v.  Wright,  6 
Tex.  16. 

[10]  The  court  permitted  counsel  for  ap- 
pellees to  make  a  statement  from  the  minute 
book  of  defendant,  showing  the  extent  of  the 
ownership  of  the  capital  stock  of  defendant 
by  Adolphus  Busch  and  his  son-in-law,  and 
the  admission  of  this  statement  to  the  Jury. 
The  fact  was  wholly  immaterial  and  inadmis- 
sible. The  matters-complained  of  in  the  re- 
maining assignments  will  probably  not  arise 
upon  aiMther  trial,  and  will  not  be  discussed. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed,  and  the  cause  remanded. 


CANTWEIiL  T.  SUTTLES  et  aL     (No.  263.) 

(Court  of  (Tivil  Appeals  of  Texas.    Beaummt 
May,  1917.) 

1.  Appeai.  Awn  Ebrob  <=»1012(1)— Revikw— 
Fin  DIN  o  OF  Cotnrr. 

Unless  the  trial  court's  finding  is  against  the 
great  weight  and  preponderance  of  the  evi- 
dence, so  as  to  'be  manifestly  wrong,  it  should 
be  upheld  by  the  appellate  court. 

[Kd.  Note. — ^For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  8990-^992.] 

2.  ExjEonoNs  «s>296(l)  —  QuALmoATiow  or 
Voter— SuKFioiBNCT  or  Etidenck. 

In  suit  contesting  the  election  of  commis- 
sioners for  a  drainage  district,  evidence  held  to 
snstain  the  court's  finding  that  a  voter  was  not 
qnallQed  because  be  had  not  resided  within  the 
district  for  six  months  preceding  the  election. 

lEH.   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  S  297.] 
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S.  EUCCmONS  «SS283(2)— RBfllDEKTCK  OF  VOIBB 

—BJfidbncb— Statements  of  Wits. 
In  view  of  the  law  fixing  the  place  where 
a  voter  is  entitled  to  vote  as  being  where  hia 
wife  reaides,  when  he  la  not  permanently  aepa- 
rated  from  her,  atatements  by  the  wife  of  a  vot- 
er at  an  election  for  commisaionera  of  a  drainage 
district,  tending  to  show  where  she  resided,  were 
admissible,  in  suit  contesting  the  election,  as 
throwing  light  on  the  disputed  question  of  the 
voter's  residence. 

[Ed.  Note.— For  other  eases,  see  Elections, 
Cent.  Dig.  f  289.] 

i.  Appeax  and  Ebbor  ^=s>1054(1)— HABHMiBa 
Ebrob — Evidence— Trial  to  Coubt. 
In  suit  contesting  the  election  of  drainage 
commissioners,  where  there  was  ample  testimo- 
ny, the  admissibility  of  which  was  not  qnestion- 
ed,  sustaining  the  court's  findings  as  to  the  resi- 
dence of  a  voter,  the  admission  of  objectionable 
testimony  on  the  point  was  harmless;  the  trial 
being  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4185.] 

5.  Elections  e=»205(l)  —  Qtjalifioation  of 
Voteb— StnrarcnsNOT  of  Evidence. 

In  suit  contesting  the  election  of  commis- 
sionera  of  a  drainage  district,- evidence  held  to 
sustain  the  coart's  finding  that  a  voter  was  qual- 
ified to  vote  on  drainage  commissioners. 

[Eid.  Note.— For  other  cases,  see  Elections, 
Gent.  Dig.  {  297.] 

6.  Elections  <S=>291— Iixbgalitt  of  Voth— 
BiTBDEN  of  Proof. 

In  suit  contesting  the  election  of  drainage 
commissioners,  the  party  challenging  a  voter  has 
the  harden  to  prove  the  vote  was  illegal. 

[£!d.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  S  286.] 

7.  Taxation  4=>98  —  Piaob  of  Taxatioit  — 
Pebsonaltt. 

Personal  property  is  subject  to  taxation  in 
the  county  or  district  where  it  is  situated. 

[M.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  ff  19&-198,  200.] 

8.  Appeal  and  Ebbob  «=>1008(1)— Review- 
Finding  ON  Uncontbadicted  Testimont. 

The  trial  court's  finding  on  the  uncontradict- 
ed testimony  of  a  witness  is  conclusive  on  the 
Court  of  Civil  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Er*>r,  Cent.  Dig.  f  3955.] 

Appeal  from  District  Court,  liberty  Coun- 
ty; J.  Llewellyn,  Judge. 

Suit  by  J.  H.  Suttles  and  others  against  H. 
L.  Cantwell  and  others.  From  the  Judgmient, 
defendant  Cantwell  appeals.    Affirmed. 

Marshall  &  Harrison,  of  Liberty,  for  appel- 
lant. C.  H.  Cfiln  and  E.  B.  Pickett,  Jr.,  both 
of  Liberty,  for  appellees. 

BROOKB,  3.  This  suit  was  filed  for  an 
Injunction  by  J.  H.  Suttles,  J.  C.  Akin,  and 
George  Parker,  Individually,  and  by  the  Liber- 
ty County  drainage  district  No.  2,  acting  by 
said  Suttles,  Akin,  and  Parker,  -as  commis- 
*  sloners  for  said  district,  as  plaintiffs,  against 
the  appellant,  H.  L.  Cantwell,  and  also  H.  C. 
Abshler  and  tbe  county  judge,  and  four  coun- 
ty commissioners  of  Liberty  coimty,  as  de- 
fendants; and  by  their  petition  plaintiffs 
alleged  that  said  Suttles,  Akin,  and  Parker 
were  tbe  duly  elected,  qualified,  and  acting 


eommlasiAners  for  said  drainage  district, 
and  at  a  general  election  held  on  Novanber 
7,  1918,  throughout  Liberty  county,  they 
were  candidates  for  re-election  as  such  com- 
miasloners,  and  that  the  defendants  Cantwell 
and  Abshler  were  also  candidates  for  the 
same  office;  further  it  was  alleged  that 
said  election  was  null  and  void,  and  an  in- 
junction was  sought  restraining  the  commis- 
sioners' court  from  canvassing  the  returns 
of  said  election  and  declaring  the  result 
thereof,  and  a  temporary  Injunction  to  that 
effect  was  granted.  Plaintiffs  further  alleged 
that  if  said  election  was  held  legal  and  valid, 
then  and  In  that  event  the  said  Suttles,  Akin, 
and  Parker  received  a  majority  of  tbe  legal 
votes  cast  In  said  election,  and  were  lawfully 
elected  as  commissioners  for  said  drainage 
district,  and  to  maintain  that  plea  there  were 
allegations  particularly  charging  certain 
votes  to  have  been  illegally  cast.  Also 
plaintiffs  alleged  that  they  were  rightfully 
and  legally  vested  with  the  title  to  said  office 
of  drainage  commissioners  and  were  In  law 
the  owners  of  title  to  said  office,  which  Is  of 
the  value  of  more  than  $500.  Further,  it 
was  alleged  that  defendants  were  asserting 
title  to  said  offices  and  making  the  <dalm 
that  they  had  been  duly  elected  thereto,  and 
were  preparing  to  attempt  to  Qualify  and 
take  possession  of  and  deprive  plaintiffs 
thereof,  and  thus  to  Interfere  and  hinder 
them  in  the  performance  of  their  official 
duties.  And  the  prayer  of  plaintlffa  was  that 
the  temporary  injunction  which  had  been 
granted  be  perpetuated,  and,  further,  that 
they  have  Judgment  perpetually  enjoining 
the  defendants  Abshler  and  Cantwell  from 
thereafter  in  any  manner  interfering  with 
or  attempting  to  interfere  with  plaintiffs 
in  the  performance  of  their  duties  as  drain- 
age commissioners,  and  for  full  rell^,  legal 
and  equitable,  general  and  spedaL 

The  defendants  Cantwell  and  Ahshler,  call- 
ing them  contestees  in  their  answer,  plead- 
ed a  general  denial,  and  by  spedal  pleadings 
attacked  the  legality  of  several  votes  cast 
for  plaintiffs.  Upon  a  trial  before  the  court, 
the  said  election  was  held  legal,  but  the 
court  found  that  five  Illegal  votes  were  cast 
as  follows:  By  Dr.  H.  O.  Smith,  August 
Fregla,  and  M.  B.  Ackers,  who  voted  for  the 
candidates  H.  C.  Cantwell  and  H.  C.  Abshler; 
and  by  O.  J.  Barrow  and  H.  A.  Hotchklss, 
who  voted  for  the  plaintiffs  Suttles,  Akin, 
and  Parker.  And  aftes  deducting  those  Il- 
legal votes  from  the  total  number  of  votes  re- 
turned for  the  several  candidates,  the  court 
concluded  that  H.  C.  Abshler  received  16 
votes,  and  J.  H.  Suttles  received  15  votes, 
and  that  they  were  duly  elected  as  commis- 
sioners for  said  drainage  district  in  said 
election,  and  that  J.  C.  Akin  and  H.  L. 
Cantwell  hod  each  received  14  votes,  and 
therefore  referred  to  the  county  commission- 
ers' court  the  question  of  appointing  a  coni- 
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mlasloner  for  said  third  place,  in  accordance 
with  the  law  In  snch  cases  made  and  pro- 
vided. 

Only  H.  Ll  Cantwell  appealed  from  said 
Indgment,  and  upon  his  request  the  trial 
court  filed  findings  of  fact  and  conclusions 
of  law  as  follows : 

"Findings  of  Fact. 

"(1)  The  court  finds  that  at  the  general  elec- 
tion held  in  Liberty  county,  on  November  7, 
1916,  the  following  persona  were  candidates  for 
the  office  of  drainage  comiftssioner  of  Liberty 
county,  drainage  district  No.  2,  namely:  J.  H. 
Suttles,  J.  C.  Akin,  Geo.  Parker,  H.  C.  Abshier, 
H.  L.  Cantwell,  and  M.  E.  Akers,  and  that  said 
candidates  were  balloted  on  at  the  Raywood  vot- 
ing box  which  is  located  in  said  drainage  dis- 
trict and  is  the  usual  voting  place  for  election 
precinct  No.  11  of  Liberty  county. 

"(2)  That  Geo.  Parker  bad  been  duly  appoint- 
ed by  the  commissioners'  court  as  presiding 
judge  of  said  election  precinct  No.  11,  but  being 
a  candidate  at  said  election  for  the  office  of 
drainage  commissioner,  he  declined  to  serve  as 

S residing  officer,  and  at  about  7:30  a.  m.  on 
fovember  7th  (the  day  of  the  election),  several 
voters  assembled  and  elected  C.  W.  Cardiff  as 
presiding  judge,  but  shortly  thereafter  Dr.  H.  C. 
Smith  and  other  voters  arrived  and  said  Smith 
claimed  that  he  had  been  appointed  presiding 
judge  by  the  commissioners'  court,'  and  he  pro- 
ceeded to  take  charge  of  the  election  as  presiding 
judge,  and  continued  to  so  act  throughout^  the 
day,  and  after  some  objection  was  made  to  his  so 
acting  when  he  first  claimed  the  authority;  no 
further  objection  was  made  during  the  day  by 
any  of  the  officers  of  election  at  said  polling 
place  or  by  any  of  the  voters  who  voted  there. 

"(3)  I  find  that  said  election  held  as  above 
stated  was  in  all  things  (other  than  the  casting 
of  five  illegal  votes,  as  hereinafter  particularly 
found)  fairly,  legally,  and  correctly  held. 

"(4)  That  said  drainage  district  No.  2  includes 
a  part  of  four  election  precincts  in  Liberty  coun- 
ty as  follows:  Nos.  4,  5,  6,  and  11.  and  the  reg^ 
ular  and  usual  voting  places  iu  said  election  pre- 
cincts Nos.  4,  S,  and  6  are  located  in  that  part 
of  each  of  said  election  precincts  which  is  with- 
out the  said  drainage  districts,  and  the  com- 
missioners' court  did  not  name  a  polling  place 
for  the  election  of  said  drainage  commissioners 
at  each  of  said  voting  precincts  so  partly  em- 
braced in  said  drainage  district,  and  there  was 
no  other  polling  place  within  said  drainage  dis- : 
trict  at  which  qualified  voters  could  vote  for ! 
drainage  commissioners  except  at  the  polling 
place  iif  the  town  of  Raywood. 

"(5)  I  find  that  H.  C.  Abshier,  G.  T.  Abshier, 
and  M.  K.  Gertin  were  qualified  voters  and  law- 
fully entitled  to  vote  for  drainage  commission- 
ers at  the  said  polling  place  iu  Rnywood,  al- 
though they  do  not  reside  within  that  election 
precinct,  but  each  of  them  resides  in  election 
precinct  No.  6,  for  which  election  precinct  the 
usual  polling  place  is  at  the  town  of  Devers, 
which  is  outside  the  said  drainage  district;  how- 
ever, I  find  that  each  of  said  three  persons  re- 
sides within  said  drainage  district  and  were 
qualified  voters  therein. 

"(6)  I  find  that  August  Fregia  voted  at  the  . 
said  Raywood  polling  place  and  cast  his  ballot ! 
for  H.  O.  Abshier,  M.  E.  Akers,  and  H.  L.  Cant- 
well, and  that  his  ballot  was  so  counted  for  said  i 
three  candidates,  but  I  find  that  said  August  | 
Fregia  was  not  a  qualified  voter  because  he  had 
not   resided    within   said   drainage  district   for 
six  months  next  preceding  said  election,  and  he 
was   not   a    resident   property   taxpayer   within 
said  district  as  required  by  articles  2580  and 
2585,  R.  S.  1911. 

"CO  X  find  that  M.  £1.  Akers  voted  in  said  elec- 


tion at  the  Raywood  pollliir  place  and  cast  his 
ballot  for  himself,  H.  C.  Abshier,  and  B.  L. 
Cantwell,  and  his  ballot  was  so  counted  for  said 
three  candidates,  but  I  find  that  said  M.  E. 
Akers  was  not  a  qualified  voter  within  said 
drainage  district  because  he  was  not  a  resident 
property  tax  payer  within  said  district  as  re- 
quired by  articles  2580  and  2585.  R.  S.  1911. 

"(S)  I  find  that  Dr.  H.  C.  Smith  voted  in  said 
election  at  said  Raywood  polling  place  and  cast 
his  ballot  for  H.  G.  Abshier,  H.  L.  Cantwell,  and 
M.  E.  Akers,  and  his  ballot  was  so  ctfanted  for 
said  three  candidates,  but  I  find  that  said  Dr. 
II.  C.  Smith  was  not  a  qualified  voter  within 
said  district  because  he  had  not  resided  within 
said  district  for  six  months  next  preceding  soch 
election. 

"(9)  I  find  that  C.  J.  Barrow  who  voted  in 
said  election  at  said  Raywood  polling  place  cast 
his  ballot  for  J.  H.  Suttles,  J.  C.  Akin,  and  Geo. 
Parker,  and  tliat  his  ballot  was  so  counted  for 
said  three  candidates;  but  I  find  that  said  C.  J. 
Barrow  was  not  a  qualified  voter  in  said  drain- 
age district,  because  he  had  not  resided  in  said 
district  for  six  months  next  preceding  such  elec- 
tion. 

"(10)  I  find  that  H.  A.  Hotchkiss  voted  in  said 
election  at  said  Raywood  polling  place  and  cast 
his  baUot  for  J.  H.  Suttles,  J.  C.  Akin,  and  Geo. 
Parker,  and  his  ballot  was  so  counted  for  said 
three  candidates;  but  I  further  find  that  said 
H.  A.  Hotchkiss  was  not  a  qualified  voter  with- 
in said  drainage  district  because  he  was  liable  to 
Montgomery  county,  Tex.,  for  a  poll  tax  for  the 
year  1915,  because  a  resident  of  that  county  on 
January  1,  1915,  and  that  he  had  not  paid  same. 

"(11)  I  find  that  all  the  other  voters  who  psr- 
ticipated  in  said  election,  except  the  five  voters 
above  specifically  named,  were  quaUfied  voters  in 
said  election,  and  that  after  deducting  the  said 
five  illegal  votes  from  the  total  votes  of  the  re- 
spective candidates  for  whom  said  five  illegal 
votes  were  cast  and  counted,  the  true  and  correct 
result  is  as  follows:  The  defendant  H.  C.  Ab- 
shier received  16  votes,  the  plaintiff  J.  H.  Sut- 
tles received  15  votes,  the  defendant  H.  L.  Cant- 
well and  the  plaintiff  J.  C.  Akin  each  received 
14  votes,  and  the  plaintiff  Geo.  Parker  received 
13  votes  and  one  M.  E.  Akers  (who  was  also  a 
candidate,  but  is  not  a  party  to  this  s\ut)  re- 
ceived 12  votes. 

"Conclusions  of  Law. 

"(1)  The  court  concludes  that  the  vote*  of 
August  Fregia,  M.  El  Akers,  and  Dr.  H.  C. 
Smith  (they  not  being  qualified  voters),  having 
been  illegally  cast  and  counted  in  favor  of  H. 
C.  Absbier  and  H.  L.  Cantwell,  should  be  and 
they  are  by  the  court  deducted  from  the  total 
votes  reported  In  favor  of  said  two  candidates, 
and  therefore  the  true  and  correct  vote  which 
Miid  two  candidates  received  was  as  follon-s: 
The  said  H.  C.  Absbier  received  16  votes  and  the 
said  H.  L.  Cantwell  received  15  votes,  and  that 
only  the  said  number  of  votes  were  cast  for  said 
two  candidates  by  persons  lawfully  qualified  to 
vote  in  said  election  upon  the  question  of  elect- 
ing drainage  commissioners  for  said  drainage 
district. 

"(2)  The  court  concludes  that  the  votes  of  C. 
J.  Barrow  and  H.  A.  Hotchkiss  (they  not  being 
qualified  voters)  having  been  illegally  cast  and 
counted  for  J.  H.  Suttles,  J.  C.  Akin,  and  Gto.  • 
Parker,  should  be  and  they  are  by  the  court  de- 
ducted from  the  total  votes  reported  in  favor  of 
said  three  candidates,  and  therefore  the  tme  and 
correct  vote  which  said  three  candidates  receiv- 
ed was  as  follows:  The  said  J.  H.  Suttles  re- 
ceived 15  votes,  the  said  J.  C.  Akin  received  14 
votes,  and  the  said  Geo.  Parker  received  13 
votes,  and  that  only  the  said  number  of  votes 
were  cast  for  said  three  candidates  by  persons 
lawfully  qualified  to  vote  in  said  ele<^ioB  npon 
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the  question  of  dectinfc  drainage  eommiisioiiwa 
for  said  drainage  district. 

"(3)  The  coart  conclude*  that  the  plaintiff  J. 
H.  Suttlee  and  the  defendant  H.  C.  Abshier 
were  duly  elected  as  drainage  commissioners  in 
and  for  said  drainage  district  No.  2,  and  that 
they  possess  the  qualifications  required  by  law 
to  become  drainage  commissioners  of  said  dis- 
trict, and  are  lawfully  entitled  to  qualify  and 
hold  said  office  until  the  Qualification  of  their 
successors  in  the  manner  and  form  prescribed 
by  law. 

"(4)  The  conrt  concludes  that  the  plaintiff  J. 
C.  Akin  and  the  defendant  H.  L.  Cantwell  hav- 
ing each  received  the  same  number  of  votes  for 
the  third  commissioner  of  said  drainage  dis- 
trict, the  question  of  selecting  and  appointing  a 
commissioner  for  said  third  place  should  be  re- 
ferred to  the  count7  commissioners'  court  of 
Liberty  ix>unty,  Tex.,  so  that  court  may  prompt- 
ly proceed  to  select  and  appoint  either  the  said 
J.  C.  Akin  or  the  said  H.  L.  Cantwell  as  the 
third  commissioner  for  said  Liberty  county 
drainage  district  No.  2  in  accordance  with  the 
law  in  such  cases  made  and  provided,  and  that 
when  said  commissioners'  court  so  elected  and 
appointed  the  said  third  commissioner,  that  the 
commissioner  so  appointed  shall  be  lawfully  en- 
titled to  qualify  and  hold  said  office  until  the 
qualification  of  bis  successor  in  the  manner  and 
form  prescribed  by  law." 

By  the  first  assignment  of  error,  complaint 
is  made  of  the  action  of  the  court  in  exclud- 
ing from  the  number  of  votes  that  appellant 
received  on  November  7,  1916,  the  vote  of 
H.  C.  Smith,  because  sold  Smith  was  a  legal 
voter  by  being  a  property  tax  paying  resi- 
dent dtlzen  of  drainage  district  ^o.  2,  Liber- 
ty county,  on  November  7, 1916,  and  had  been 
such  a  resident  taxpayer  since  January  1, 
1916. 

[1, 2]  It  will  be  seen  that  the  court  found 
as  a  matter  of  fact  that  Dr.  H.  C.  Smith 
waa  not  a  qualified  voter  In  the  election  for 
drainage  commissioners,  and  unless  this  find- 
ing is  against  the  great  weight  and  prepon- 
derance of  the  evideqce,  so  as  to  be  manifestly 
wrong,  the  finding  of  the  court  should  be  up- 
held by  the  appellate  court,  and  If  there  is 
evidence  to  sustain  such  finding  of  the  lower 
conrt,  this  court  will  hold  that  It  was  Jus- 
tified In  making  the  finding.  Sufllce  It  to 
say,  without  going  into  details,  there  is  tes- 
timony in  the  record  to  sustain  the  finding  of 
the  court  L.  W.  Akin,  among  other  things, 
tesUfled: 

That  he  asked  Smith  where  he  was  living,  and 
Smith  answered,  "I  have  moved  out  on  the 
farm,"  and  that  he  (Akin)  said,  "I  was  at  the 
town  bouse;"  and  Smith  said,  "No,  we  moved 
out  on  the  farm."  That  that  happened  some 
time  prior  to  the  election  that  was  held  in  March 
of  1916.  "It  was  in  July  a  year  ago,  I  think. 
He  has  been  living  out  on  the  farm  since  that 
time  up  until  30  days  before  this  last  election, 
when  he  moved  back  into  Raywood.  This  last 
election  W9s  held  on  November  7,  1916,  and  he 
moved  back  to  Raywood  30  days  before  that 
time.  Dr.  Smith  is  a  married  man ;  he  has  a 
wife,  but  no  children." 

Akin  further  testified: 

"Tes,  sir;  I  mean  to  tell  this  court  that  Dr. 
Smith  has  not  been  living  in  Raywood  since  last 
spring,  up  until  SO  days  before  November  7, 
1916.  I  know  that  he  did  not  live  there,  because 
he  wasn't  there.  I  know  that  he  moved  back 
Just  30  days  before  the  election  for  the  simple 


reason  that  I  felt  confident  that  be°  would  taavt 
back  in  time  to  vote  in  that  election,  and  I 
watched  for  it  I  forget  the  night  that  he  moved 
in,  but  I  know  it  was  30  days,  because  when  we 
knew  be  moved  back  we  figured  it  up,  and  it  was 
just  80  days  at  that  time.  He  did  not  reside 
there  in  Raywood  at  all  prior  to  that  30  days 
before  the  election.  He  did  not  live  there  at  all 
as  a  home.  I  do  know  that  he  did  not  live  there 
as  a  home." 

He  further  testified: 

"During  the  time  Dr.  Smith  was  living  out 
there  on  the  farm,  the  house  in  Raywt>od  ap- 
peared to  be  vacant  and  nobody  living  in  it. 
And  over  the  windows — I  took  them  to  be 
screens  from  an  old  threshing  machine  nailed  up 
over  the  windows,  and  there  was  no  live  stock 
or  anything  about  the  yard,  and  the  weeds  were 
growing  up  in  the  yard.  The  fence  was  up  and 
the  gates  closed.  The  fence  was  down  partly  at 
one  time,  and  it  may  he  down  yet  for  what  I 
know.  Those  things  that  were  over  the  windows 
disappeared  after  he  moved  back  to  town,  that 
is,  all  of  them  except  two.  I  think  there  are 
two  of  them  up  yet" 

Mrs.  Annie  Bleacham  testified: 
"I  live  at  Raywood,  and  have  lived  there  for 
16  years  the  4th  of  this  month.  I  know  Dr. 
H.  G.  Smith,  and  have  known  him  since  the  first 
time  be  came  down  there.  I  believe  it  is  3 
years  this  coming  winter  the  first  time  he  came 
down  there.  He  at  one  time  lived  in  Raywood, 
and  when  he  lived  there  he  lived  right  across 
the  street  from  my  home.  I  recall  the  time  that 
he  and  his  wife  moved  away  from  there  out  to 
the  farm,  and  they  took  everything  they  had 
with  them.  They  had  pigs,  chickens,  and  hogs 
and  everything,  and  they  took  them  to  the  farm. 
I  think  that  was  in  July,  a  year  ago.  They 
moved  everything,  and  did  not  make  much  use 
of  the  bouse  there  in  Raywood.  When  they 
would  come  in  for  their  mail  they  would  some- 
times come  up  there.  The  appearance  of  the 
house  was  just  like  any  other  house  that  is 
closed  and  vacant  The  windows  were  nailed 
up  on  the  outside.  That  house  is  located  right 
on  the  public  shell  rond,  right  across  from  me. 
The  windows  were  nailed  up,  and  the  gate  was 
left  open,  and  the  stock  went  in  and  ate  off  the 
grass  and  broke  down  the  fence,  and  when  he 
come  back  this  fall  he  nailed  it  up  and  put  his 
mules  in  where  he  was  making  hay." 

nils  witness  further  testified: 
"Their  house  looks  like  a  vacant  house.  They 
moved  their  furniture  from  there,  but  not  quite 
all  of  it.  They  left  a  little  there,  and  the  rest 
of  it  they  took  out  to  the  ranch.  I  have  had 
occasion  to  go  over  to  that  house  many  times. 
After  the  doctor  came  back  from  the  North  he 
brought  a  leather  couch  and  a  dining  table  and 
two  Morris  chairs.  One  of  them  they  took  out 
to  the  farm,  and  one  of  them  they  left  there. 
They  have  a  cooking  stove  there,  but  they  took 
their  beds  out,  hut  they  had  a  cot  there  and 
this  leather  couch.  If  they  had  any  cither  furni- 
ture in  the  bouse  I  did  not  see  it,  and  I  have 
been  all  over  the  house." 

Mrs.  Margaret  Parker  testified: 
"I  know  Dr.  Smith.  My  house  is  about  60 
yards  from  the  place  where  he  lived  in  Raywood 
when  he  lived  there.  The  two  houses  are  about 
50  yards  apart,  or  something  like  that.  There 
are  no  houses  intervening  between  my  house 
and  his,  and  they  are  on  the  same  block.  Dr. 
Smith  and  his  wife  moved  away  from  the  house 
in  Raywood  the  week  after  the  4th  of  July, 
1915.    They  moved  to  the  farm." 

And,  further : 

"I  couldn't  say  exactly  how  long  it  had  been 
before  that  since  I  had  seen  them  there  at  night, 
or  «arl7  in  the  morning,  bnt  they  stayed  there  a 
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few  nlglits  the  first  part  of  April,  or  the  last 
part  of  March.  E'roin  that  time  until  I  saw 
them  there  in  October  they  had  not  been  there 
at  night.  There  is  a  fence  between-  m;  yard  and 
theirs.  It  is  not  a  solid  fence  that  cannot  be 
seen  throagh;  it  is  just  a  wire  fence.  The  out- 
side fence  to  their  place  has  been  down  during 
the  time  they  ^ere  not  living  there,  and  the  cat- 
tle and  stock  have  been  running  in  tbere  just 
the  same  as  on  the  outside.  I  say  that  they 
never  stayed  there  at  night  from  April  until  Oc- 
tober, and  I  am  positive  about  that;  that  is, 
pretty  positive.  I  could  not  be  absolutely  posi- 
tive about  it,  for,  of  course,  I  was  not  in  the 
house  every  night,  but  I  will  say  that  they  were 
not  there.  I  did  not  see  them  there.  If  they 
stayed  there  at  night  they  left  before  daylight 
the  next  morning;  of  course  they  could  have 
done  that.  I  didn't  see  any  light  there,  and  I 
will  say  I  know  that  if  they  stayed  there  they 
did  not  have  a  light.  I  can  testify  that  during 
the  months  of  April,  May,  June,  July,  August, 
and  September,  that  there  were  no  lights  in  that 
house,  and  I  further  say  that  every  night  from 
April  until  October  that  Dr.  Smith  and  his 
wife  did  not  stay  there  at  that  house." 

O.  W.  Cardiff  tesUfled: 

"I  know  Dr.  Smith,  and  also  know  his  wife, 
and  I  recall  i^bout  the  time  they  moved  away 
from  Raywood,  and  left  that  house  to  go  out  on 
the  farm.  At  that  time  I  recall  Mrs.  Smith 
having  made  a  statement  relative  to  where  they 
were  going  to  live.  She  was  teaching  the  Bible 
class  in  the  Sunday  School,  and  we  voted  on  our 
teachers  and  officers  twice  a  year,  In  January 
and  July,  and  we  talked  about  electing  her  for 
another  term,  and  she  said  she  couldn't  teach. 
•  *  *  She  said  she  couldn't  teach,  as  they 
were  going  to  move  out  on  the  farm,  and  that 
we  would  have  to  elect  somebody  else.  That 
was  just  before  the  election,  in  June.  After  that 
they  left  the  house  in  Raywood,  and  the  stock 
was  taken  away  and  the  windows  nailed  up. 
The  fence  was  torn  down,  and  the  cattle  could 
go  in." 

J.  H.  Suttles  testified: 

"I  know  when  Dr.  Smith  moved  back  into  the 
town  of  Raywood;  that  is,  I  know  just  about 
the  time.  He  moved  hack  along  about  the  0th  or 
7th  of  October.  After  we  tried  the  election  con- 
test case  here  last  summer  Dr.  Smith  did  not 
make  any  different  use  of  the  place  in  Raywood 
than  be  made  before  we  tried  that  case.  He  did 
not  take  up  his  habitation  in  that  house  in  Hay- 
wood until  about  the  6th  or  7th  of  October,  and 
prior  to  that  time  he  lived  out  in  the  country  on 
his  farm.  I  know  where  that  farm  is,  and  it 
is  outside  of  that  drainage  district.  I  might 
add  why  I  say  I  know  he  came  back  to  Ray- 
wood about  the  6th  or  7th  was  because  we  ex- 
pected him  to  move  back  about  that  time.  lT>e 
appearance  of  the  house  there  at  Raywood  be- 
fore he  came  hack  was  about  the  same  as  it  had 
always  been  all  the  summer.  Tbere  bad  been 
no  change  with  reference  to  taking  down  the 
nailed  up  places  over  the  windows,  nor  in  the 
appearance  of  the  place,  except  that  there  had 
been  a  few  bones  burned  up  from  a  mule  that 
had  died  there.  The  windows  of  the  house  ap- 
peared to  he  nailed  up.  The  windows  were  nail- 
ed over  with  screens,  the  same  as  come  out  of  a 
separator,  galvanized  iron  and  perforated.  That 
was  nailed  over  several  of  the  windows.  They 
were  nailed  up  until  about  a  month  ago.  After 
he  returned,  about  a  month  ago,  I  noticed  that 
he  removed  one  of  them  from  off  the  front 
porch." 

And,  further: 

"During  the  time  that  this  house  Dr.  Smith 
claims  as  his  home  was  nailed  up,  I  never  saw 
«ny  evidences  of  human  habitation  around  there 
during  the  da;  as  I  would-  pass.    That  house 


faces  right  on  the  main  highway  that  runs 
through  Raywood.  The  windows  on  both  the 
sides  and  the  front  were  nailed  up." 

Upon  the  extracts  above  given.  It  ■will  be 
seen  that  there  was  ample  evidence  before 
the  court  to  justify  Its  finding.  Tbere  being 
no  error  tn  the  action  of  the  court  in  tbis 
matter,  tbe  assignment  is  overruled. 

The  second  assignment  of  error  Is  as  fol- 
lows: 

"The  court  erred  in  permitting  the  witnesses  J. 
H.  SutUes,  C.  W.  Cardiff,  J.  C.  Akin,  Geo. 
Parker,  Mrs.  Meachem,  and  L.  W.  Akin,  respec- 
tively, to  testify  to  conversations  and  statements 
alleged  to  have  been  made  by  Mrs.  H.  G.  Smith, 
wife  of  H.  C.  Smith,  pertaining  to  and  toncb- 
ing  upon  where  the  residence  of  the  said  H.  O. 
Smith  had  been  for  six  months  prior  to  Novem- 
ber 7, 1916,  and  especially  that  said  witness  had 
-been  living  on  the  farm,  which  was  out  of  the 
drainage  district  No.  2,  all  of  which  is  shown  by 
bills  of  exception  No.  1  to  7,  inclusive,  and  asked 
to  be  considered  a  part  hereof,  because  said  tes- 
timony was  hearsay,  not  sworn  to,  ex  parte,  and 
because  H.  C.  Smith  or  bead  of  the  family  had 
right  to  determine  the  residence  thereof." 

The  point  seems  to  be  made  that  this  Is 
being  urged  only  as  to  the.  testimony  of  C. 
W.  Cardiff  and  Mrs.  Parker. 

[3, 4]  By  the  law  of  tbls  state,  which  seems 
to  fix  the  place  where  a  roter  is  entitled  to 
vote  as  being  where  his  wife  resides,  when 
he  is  not  permanently  separated  from  her, 
we  are  of  opinion  that  statements  made  by 
the  wife  tending  to  show  where  she  resided 
are  admissible  as  throwing  light  on  the  dis- 
puted question.  We  do  not  believe  that  the 
testimony,  If  objectionable,  is  sufBdent  to 
require  a  reversal  of  this  case.  In  the  trial 
of  a  case  before  the  court,  perhaps,  the  same 
strictness  with  regard  to  the  admission  of 
testimony  is  not  required  as  in  trial  before  a 
jury,  and  especially  if  it  does  not  appear 
that  the  court  gave  weight  and  was  influ- 
enced by  such  testimony,  whose  legality  Is 
called  In  question.  In  the  present  case  there 
is  ample  testimony,  about  the  admission  of 
which  there  is  no  question,  to  sustain  the 
findings  of  the  court  on  the  particular  facts, 
as  testified  to  by  Mrs.  Smith.  As  said  by  the 
court  in  the  case  of  Davis  v.  State,  75  Tex. 
428,  12  S.  W.  959: 

"It  is  not  reversible  error  to  admit  improper 
testimony  in  a  trial  before  the  judge  without  a 
jury,  unless  it  should  appear  that  he  has  consid- 
ered it  and  given  it  weight.  The  tact  that  Rod- 
ri;:uez  came  from  San  Antonio  about  the  1st 
of  May,  1888,  was  established  by  other  prooL" 

Finding  no  merit  in  the  assignment,  it  is 
overruled. 

The  third  assignment  complains  of  error 
In  the  action  of  the  lower  court  in  holding 
that  J.  H.  Suttles  was  a  qualified  voter  to 
vote  upon  drainage  commissioners  on  Nov^n- 
ber  7,  1916,  because  on  January  1,  1915,  the 
said  Suttles  was  a  resident  of  Jefferson  coun- 
ty, Tex.,  and  during  said  month  of  January, 
1915,  assessed  his  poll  tax  for  Jefferson  coun- 
ty in  said  Jefferson  county,  and  was  subject 
to  a  poll  tax  for  the  year  following  January 
1,  1915,  in  Jefferson  county,  and  did  not  pay 
the  same;  that  said  J.  H.  Suttles,  as  shown 
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by  tbe  evidence,  voted  against  appellant  and 
for  J.  G.  Aklna,  and  his  vote  should  be  ez- 
dnded. 

[t]  Aa  vre  hare  heretofore  stated  In  this 
oidnlon,  tbe  rule  Is  that  this  court  will  not 
disturb  a  finding  of  fact,  unless  It  clearly 
appears  that  It  Is  against  the  great  weight  j 
and  preponderance  of  the  testimony  such  as 
to  be  manifestly  wrong.  With  referwice  to 
tbe  poll  tax  being  assessed  In  Jefferson  conn- 
ty.  It  wlU  be  sufQdent,  perhaps,  to  say  that 
a  citizen  la  subject  to  a  poll  tax  and  is  liable 
for  tiiat  tax  to  the  county  in  which  he  is  a 
resident  upon  January  1st  By  tbe  poll  tax 
lecords  of  Liberty  county,  it  is  shown  that 
J.  H.  Suttles  did,  in  fact,  pay  his  poU  tax 
for  1915  to  Liberty  county  on  January  4, 
1916.  The  trial  court  had  the  witnesses 
before  him  in  person,  and  as  said  by  the 
court  in  the  case  of  Abshler  v.  Aiken,  191 
S.  W.  766: 

"WhUe  the  testimony  is  not  free  from  all 
doubt,  we  find  no  error  in  the  action  of  the  court 
in  this  matter.  We  are  not  prepared  to  say  that 
it  was  shown  conclusively  that  Suttles  did  not, 
«8  he  testified,  live  in  Liberty  connty,  and  pay 
bis  poll  tax  in  liberty  county." 

In  passing,  It  may  be  said  that  the  opinion 
of  tbe  court  In  the  Abshier  Case,  supra,  was 
with  reference  to  the  Identical  party,  and 
that  it  was  settled  In  that  case,  as  in  this,  ad- 
versely to  the  contention  of  appellant  that 
Snttles  was  entitled  to  vote.  After  careful 
consideration,  we  are  of  opinion  that  there  is 
no  merit  In  the  assignment,  and  it  is  over- 
ruled. 

By  tbe  fourth  assignment  complaint  is 
made  that  the  court  erred  in  holding  that  J. 
H.  Suttles  was  qualified  to  fill  the  oifflce  of 
drainage  commissioner  in  drainage  district 
No.  2,  Liberty  coun^,  Tex.,  because  the  evi- 
dence shows  that  said  J.  H.  Suttles,  at  the 
time  of  hia  pretended  election  on  November 
7,  1916,  was  not  a  legally  qoalifled  voter  in 
this:  That  tbe  said  J.  H.  Suttles  on  the  1st 
day  of  January,  1915,  was  subject  to  poU  tax 
in  Jefflerson  connty,  and  did  not  pay  the  same 
prior  to  January  1,  1916,  and  because,  fur- 
ther, tbe  evidence  shows  that  the  said  J.  H. 
Suttles  was  a  resident  of  Jefferson  county, 
Tex.,  on  January  1, 1916.  What  we  have  said 
above  disposes  of  this  assi^ment,  and  it  is 
therefore  overruled. 

Complaint  is  made  by  the  fifth  assignment 
of  error  that  the  court  erred  In  holding  that 
Paul  Jacko  was  a  legally  qualified  voter  to 
vote  on  drainage  commissioners  in  drainage 
district  No.  2,  Liberty  county,  Tex.,  on  No- 
vember 7,  1916,  because  said  Paul  Jacko,  was 
not  a  property  tax-paying  citizen  of  said 
drainage  district  on  November  7,  1916,  and 
because  he  was  not  a  resident  of  said  district 


on  said  date;  and  because  be  bad  not  been  a 
resident  of  said  district  for  six  months  prior 
to  said  date;  and  because  the  evidence  is  in- 
sufficient to  show  tliat  he  owned  any  property 
subject  to  taxes  in  said  district,  or  out  of  said 
district  on  January  1,  1916,  or  at  any  time 
subsequent  (hereto,  and  said  vote  should  be 
excluded,  the  evidence  having  shown  that 
said  Paul  Jacko  voted  against  this  appellant 
and  for  J.  Q  Akin. 

[I-I]  It  seems  that  Paul  Jacko  was  one  of 
appellant's  witnesses.  There  is  testimony  to 
sustain  the  finding  of  tbe  trial  court  that 
Jacko  was  a  resident  of  the  drainage  district 
for  six  months  preceding  the  election  on  No- 
vember 7,  1916.  The  party  who  (diallenges-  a 
voter  haa  the  burden  of  proving  whether  the 
vote  was  illegal.  The  testimony  given  by 
Jacko  liimself,  who  was  called  by  the  defend- 
ants as  their  witness,  is  imdlsputed.  The 
facts,  according  to  his  statement,  are  that  he 
owned  hogs  on  January  1, 1916;  that  their  ac- 
customed range  was  around  the  Ford  place, 
which  is  located  in  the  drainage  district. 
Personal  property  is  subject  to  taxation  In 
the  county  or  district  whne  It  Is  situated. 
Without  indulging  in  speculations  or  compari- 
sons with  reference  to  and  aa  between  tbe 
testimony  of  Richard  Mnlvey,  who  seems  to 
have  testified  In  this  case  that  he  owned  a 
violin  on  January  1st  although  Ms  furniture, 
BO  he  testified.  Is  not  worth  over  $5  or  $10,  or 
that  of  Newt  Tucker,  who  testified  that  he 
owned  a  tramp  dog,  a  watch,  an  organ,  and 
a  gun,  tbe  value  of  which  was  not  stated,  and 
both  of  whom  seem  to  have  voted  for  appel- 
lant, it  may  be  observed  that  the  lower  court 
had  fuU  opportunity,  which  it  is  not  doubted 
be  exercised,  to  inquire  Into  the  matter  fally 
upon  the  trial  of  the  case.  He  heard  the  wit- 
nesses, observed  their  manner  of  testifying, 
concluded  from  the  testimony  of  Jacko  that 
he  was  worthy  of  credence,  and  this  finding 
on  tbe  testimony  of  Jacko,  not  being  contro- 
verted by  any  other  witness,  ia  conclusive  up- 
on this  court.  We  have  given  that  careful 
consideration  to  this  assignment  which  all  of 
appellant's  assignments  deserve  in  this  cause. 
We  have,  however,  not  been  able  to  find  any 
merit  in  the  same,  and  it  la  therefore  over- 
ruled. 

With  reference  to  the  cross-assignments 
Nos.  1  and  2  that  have  been  filed,  it  ia  sufil- 
clent  to  say  that  the  findings  of  the  lower 
court  and  the  Inferences  to  be  drawn. from 
them,  and  the  conclusions  arrived  at  are  be- 
lieved to  be  sound.  We  believe  that  the  par- 
ties have  had  a  fair  and  impartial  trial  In  the 
lower  court;  that  the  findings  of  the  court 
are  based  upon  the  right,  reflected  by  the  rec- 
ord, and,  so  believing,  tbe  judgment  Is  in  all 
things  affirmed. 
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LANGFORD  et  aL  v.  POWER  et  aL 
(No.  8588.) 
(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
April  21,   1017.     On  Motion  for  RehearinK. 
May   19,   1917.     Further   Rehearing   Denied 
June  16,  1917.)  ^ 

1.  Action  iS=50(5)— Pakties  «=»26— Defend- 

ANT9-^01NDEB. 

In  an  action  against  a  bank  and  individual 
defendants  who  signed  a  contract  for  the  sale 
and  purchase  of  the  assets  of  the  banks  to  re- 
cover the  difference  between  the  book  value  of 
real  estate  and  the  proceeds  of  a  sale  of  the  real 
estate  on  failure  of  the  bank  to  redeem  it  as  pro- 
vided in  the  contract,  there  was  no  error  in 
overruling  the  defendant's  exceptions  presenting 
the  question  of  misjoinder  of  parties  defendant 
and  of  causes  of  action ;  as  the  plaintiff's  de- 
mands against  each  and  all  of  the  defendants 
grew  out  of  the  same  transaction  and  were  so 
intimately  connected  as  to  render  it  entirely 
proper  to  determine  all  in  one  and  the  same  suit 
[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  II  528*  529 ;  Parties,  Cent  Dig.  §8  32-34.] 

2.  Appeal  and  Erbob  «=»1036(2)— Rbtikw— 
Rkversiblb  Ebbob. 

Misjoinder  of  parties  is  not  cause  for  re- 
versal where  no  prejudice  appears  to  have  re- 
sulted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4070.] 

3.  Appbai.  and  Erbob  «=»1062C2)— Review— 
Rbvebsiblb  Erbob. 

In  view  of  the  anti-trust  statute  (Rev.  St 
1911.  arts.  7796-7809).  rendering  trusts,  mo- 
nopolies, and  conspiracies  in  restraint  of  trade 
illegal,  and  particularly  article  7797.  making  the 
consolidation  of  two  or  more  corporations  a  mo- 
nopoly when  any  corporation  acquires  the  share, 
property,  and  rights  of  another  to  prevent  or 
lessen  competition,  directly  or  indirectly,  in  an 
action  involvint;  the  purchase  of  the  assets  of  a 
bank  by  an  individual,  where  the  issue  wheth- 
er the  contract  was  entered  into  by  plaintiff 
in  behalf  of  another  bank  for  the  purpose  of 
preventing  and  destroying  competition  was  duly 
presented  by  defendant's  pleadings,  refusal  of 
defendant's  request  for  its  submission  as  a  con- 
troverted issue  of  fact  was  reversible  error. 

[Ed.  Note. — For  other  cases,  8e<e  Appeal  and 
Error,  C!ent  Dig.  {  4213.] 

4.  Monopolies    <9s>23  —  Evidence  —  Sum- 

CIENCT. 

In  an  action  involving  a  contract  for  the 
purchase  of  the  assets  of  a  bank  by  an  individ- 
ual, evidence  held  to  justify  a  jury  finding  that 
the  individual  purchased  in  behalf  of  another 
bank,  and  not  for  himself  individually,  and  that 
that  bank  ratified  the  transaction  in  its  entirety, 
even  though  its  stockholders  and  directors  did 
not  have  prior  knowledge  thereof,  and  that  they 
are  chargeable  with  all  the  legal  consequences 
and  burdens  incident  thereto,  bv  virtue  of  the 
anti-trust  statute  (Rev.  St  1911,  arts.  7790- 
7800). 

[Ed.  Note. — ^For  other  cases,  see  MonopoliM, 
Cent  Dig.  <  16.] 

5.  Evidence  ®=>450(5)  —  Pabol  Evidence  — 
Admissibilitt. 

In  an  action  involvin?  a  contract  for  the 
pnrchase  of  the  assets  of  a  bank  by  plaintiff, 
evidence  of  the  negotiations  between  plaintiff 
and  one  of  the  individual  defendants  who  sign- 
ed the  contract  leading  up  to  the  execution  of 
the  contract,  which  was  ambiguous,  was  admis- 
sible, not  upon  the  theory  that  such  prelimi- 
nary negotiations  and  conversations  occurring 
in  the  absence  of  the  adverse  party  or  par- 
ties were  binding  upon   them,  but  simply  for 


the  purpose  of  showing  the  understanding  of 
each  as  to  the  meaning  of  the  written  contract 
in  accordance  with  the  familiar  rule  that,  to  ex- 
plain the  meaning  of  the  parties  to  an  ambigu- 
ous contract,  the  situation  of  the  parties  and 
prior  negotiations  and  surrounding  circumstanc- 
es may  be  looked  to. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2071.] 

6L  Evidence  «s»471  (29)— Opinion  Evidence 

— Conclusions — Contbacts. 
In  an  action,  involving  a  contract  for  the 
purchase  of  the  assets  of  a  bank  by  individual, 
testimony  of  one  of  individual  defendants  who 
signed  the  contract,  which  consisted  merely  of 
conclusions  and  opinions  of  that  witness  with 
respect  to  what  plaintiff  understood  by  the  writ- 
ten contract  in  controversy,  was  properly  ex- 
cluded. 

lEd.  Note.— For  other  .cases,  see  Evidence, 
Cent  Dig.  |  2174.] 

7.  Appeal  and  Ebbob  «=3215(1)  —  Review  — 
Instructions— Necessity  of  Oib.tection8. 
In  an  action  involving  a  contract  for  the 
purchase  of  the  assets  of  a  bank  by  individual, 
where  no  objection  was  made  at  the  trial  to  an 
instruction  submitting  the  issue  with  respect 
to  the  true  meaning  of  the  written  contract 
when  read  in  the  light  of  all  the  surrounding 
circumstances,  defendants  are  in  no  position  to 
complain  on   appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  13.09,  1310;  Trial,  Cent. 
Dig.  8  683.]  «  .  .         "- 

Appeal  from  District  Oxirt,  Ardier  Coun- 
ty;  Wm.  N.  Bonner,  Judge. 

Action  by  F.  M.  Power  against  tbe  First 
State  Bank  of  Archer  City,  P.  P.  Langford. 
and  others.  Judgment  for  plaintlfl,  and  P. 
P.  Langford  and  others  appeal.  Judg.7ient 
against  appellants  reversed,  and  remanded 
for  another  trial,  and  in  all  other  respects 
Judgment  affirmed  on  rehearing. 

A.  A.  Hughes,  T.  R.  Boone,  and  Kay  * 
Akin,  all  of  Wichita  Falls,  for  appellants. 
Carrlgan,  Montgomery  &  Britain,  of  Wichita 
Falla,  for  appellees. 

DUNKLIN,  J.  The  disposttlon  of  a  former 
appeal  of  this  case  Is  shown  In  166  S.  W. 
382.  The  suit  was  Instituted  by  F.  M. 
Power  against  the  First  State  Bank  of 
Archer  City,  a  banking  corporation  incoipo- 
nited  under  the  laws  of  tbe  state  of  Texas. 
and  Lon  Morris,  L>.  F.  Gragg,  P.  P.  Lengford. 
C.  E.  Goodwin,  M.  A.  Flnley,  J.  C.  Tandy, 
and  others,  upon  a  written  contract  which 
Is  set  out  In  full  In  the  opinion  of  this  court 
on  the  former  appeal,  to  which  reference  fe 
here  made. 

As  shown  by  that  contract,  F.  M.  Power, 
the  plaintiff,  purchased  all  the  assets  of  the 
defendant  bank  upon  terms  and  conditions 
therein  stated.  It  appears  that  the  total 
consideration  to  be  paid  by  Power  was  the 
hook  value  of  the  capital  stock  of  the  bank, 
which  was  estimated  to  be  ?10,573.33;  the 
basis  of  such  estimate  being  the  face  value 
of  all  notes  and  accounts  due  the  bank,  with 
accumulated  Interest,  plus  the  value  of  real 
estate,  furniture,  and  fixtures,  as  the  same 
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was  listed  In  the  books  of  tbe  bank.  Ten 
thousand  dollars  was  paid  by  Power  at  the 
time  of  the  execution  of  the  contract,  and 
the  balance  of  the  purchase  price,  $9,573.38, 
was  placed  on  deposit  In  the  Power  State 
Bank  of  Archer  City,  where  It  was  to  remain 
as  a  guaranty  that  the  books  and  accounts 
of  the  IFlrst  State  Bank  were  correct  and 
showed  the  true  condition  of  the  notes  and 
accounts  transferred  to  Power.  Among  the 
assets  belonging  to  the  bank  and  listed  upon 
its  books  were  Its  real  estate,  furniture,  and 
and  fixtures,  described  In  the  contract,  which 
was  listed  at  $7,05^38.  By  paragraph  9 
of  the  contract  the  second  party  to  the  con- 
tract agreed  to  redeem  the  real  estate,  fur- 
niture, and  flitnres  at  the  book  value  thereof 
on  or  before  the  1st  day  of  January,  1912. 

In  plalntifTs  petition  It  was  alleged,  and 
the  proot  showed,  that  said  real  estate,  fur- 
niture, and  fixtures  were  not  redeemed  with- 
in the  period  stated,  and  that  thereafter, 
under  and  by  virtue  of  an  order  of  court, 
the  same  were  sold  for  the  sum  of  $3,277.50, 
which  was  turned  over  to  the  plalntlfT.  The 
difference  between  that  sum  and  the  stun  for 
wMch  that  property  was  listed  on  the  books 
of  the  bank,  with  Interest  thereon,  was  the 
amount  sued  for  by  plaintiff  In  the  present 
case;  the  basis  of  plaintiff's  demand  being 
the  vnltten  contract,  and  particularly  the 
ninth  paragraph  thereof. 

Judgment  was  rendered  In  plaintiff's  favor 
ai^inst  the  bank  and  also  against  the  Indi- 
vidual defendants  named  ab^ve  and  others 
whose  names  are  signed  to  the  contract,  from 
which  judgment  the  individual  defendants 
named  above,  except  Lon  Morris,  have  prose- 
cnted  this  appeal. 

On  the  former  appeal  this  court  held  that 
the  contract  was  ambiguous,  and  that  parol 
testimony  was  admissible  to  explain  its 
meaning  as  understood  by  those  who  execnted 
It,  and  we  reversed  the  first  Judgment  of 
the  trial  conrt  because  of  the  refusal  of  the 
trlnl  judge  to  admit  parol  testimony,  which 
was  offered  l>y  the  defendants  tor  that  pur- 
pose. 

[1,  21  There  was  no  error  In  overruling  the 
defendant's  exceptions  presenting  the  ques- 
tion of  misjoinder  of  parties  defendant  and 
of  causes  of  action;  as  the  plaintiffs  de- 
mands against  each  and  all  of  the  defendants 
grew  out  of  the  same  transaction  and  were 
so  intimately  connected  as  to  render  it  en- 
tirely proper  to  determine  all  in  one  and  the 
same  suit  Cobb  v.  Barber,  92  Tex.  .S99,  47 
S.  "W.  963;  Sklpwlth  v.  Hurt,  94  Tex.  322, 
60  S.  W.  423.  Furthermore,  in  view  of 
the  fact  that  no  prejudice,  appears  to  have 
resulted  to  the  appellants  by  the  misjoinder, 
If  misjoinder  there  was,  then  such  misjoinder 
would  be  no  cause  for  reversal.  Thompson 
V.  Grlffln,  69  Tex.  139,  6  S.  W.  410. 

We  overrule  appellants'  contention  that 
the  written  contract,  construed  in  the  light 
of  all  the  parol  testimony  Introduced  upon 


the  trial,  shows  beyond  controversy  that  the 
obligation  to  redeem  the  real  estate,  furni- 
ture, and  fixtures  at  its  book  value  was 
the  obligation  of  the  First  State  Bank,  and 
not  the  individual  contract  of  the  defend- 
ants who  signed  the  same,  and  that  the  trial 
court  therefore  erred  In  refusing  appellants' 
request  for  an  instructed  verdict  in  their 
favor. 

.  It  will  be  noted  that  In  paragraphs  12  and 
12a  of  the  contract  the  term  "second  party" 
is  so  used  that  It  may  reasonably  be  con- 
strued to  refer  to  the  individual  signers, 
and  in  their  signatures  such  individuals  also 
designate  themselves  as  "second  parties." 
Furthermore,  according  to  the  testimony  of 
plaintiff,  such  was  the  understanding  of  him- 
self and  defendant  Lon  Morris. 

Nor  can  we  say  that  the  court  erred  in  re- 
fusing to  give  appellant's  special  charge  Xo. 
2,  which  was  a  peremptory  Instryctlon  for  a 
verdict  in  their  favor.  The  request  for  that 
instruction  was  based  upon  the  contention 
that  the  evidence .  showed  without  contra- 
diction that  the  contract  sued  on  was  en- 
tered Into  by  the  plaintiff  for  and  on  behalf 
of  the  Power  State  Bank  of  Archer  City, 
another  bank  then  engaged  in  the  banking 
business  In  the  town  of  Archer  City,  and  for 
the  purpose  on  the  part  of  the  bank  to  ac- 
quire all  the  assets  of  the  First  State  Bank 
of  Arch«-  City,  to  the  end  that  competition 
with  the  First  State  Bank  might  thereby  be 
prevented  and'  destroyed,  contrary  to  the  pro- 
visions of  our  anti-trust  statutes  shown  in 
chapter  1,  tit.  130,  Revised  Statutes,  which 
render  trusts,  monopolies,  and  conspiracies 
in  restraint  of  trade  illegal,  and  particularly 
article  7797,  which  reads,  in  part,  as  follows: 

"A  monopoly  is  a  combination  or  consolida- 
tion of  two  or  more  corporations  when  effected 
in  either  of  the  following  methods:  *  *  *  (2) 
Where  any  corporation  acquires  the  shares  or 
certificates  of  stock  or  bonds,  franchise  or  oth- 
er rights,  or  the  physical  properties,  or  any 
part  thereof,  of  any  other  corporation  or  cor- 
porations, for  the  purpose  of  preventinK  or  les- 
sening, or  where  the  effect  of  such  acquisition 
tends  to  affect  or  lessen  competition,  whether 
such  acquisition  is  accomplished  directly  or 
through  the  instrumentality  of  trustees  or  oth- 
erwise." 

[3]  But  we  are  of  the  opinion  that  there 
was  reversible  error  in  the  court's  refusal 
of  appellant's  request  for  the  submission 
of  that  Issue  as  a  controverted  issue  of  fact ; 
such  issue'  having  been  duly  presented  by  ap- 
pellants' pleadings.  Power  testified  that  all 
of  the  assets  of  the  First  State  Bank  of 
Archer  City  acquired  by  the  purchase  were 
turned  over  to  the  Power  State  Bank  and 
entered  upon  the  books  of  that  bank  as  its 
property;  that  the  $10,000  paid  by  him  to 
the  stockholders  of  the  First  State  Bank 
of  Archer  City  was  taken  from  the  Power 
State  Bank,  and  that  he  did  not  charge  that 
money  against  his  individual  account  with 
that  bank,  nor  did  he  give  his  promlssorj 
not  to  the  Power  Bank  for  that  sum.  H< 
further  testified: 
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"The  Sirat  State  Bank  was  a  corporation 
when  I  bought  it  out.  The  one  object  I  had  In 
buying  the  assets  of  the  First  State  Bank  was 
to  increase  the  business  of  the  Power  State 
Banlc.  Their  buying  of  that  banlc  would  get  rid 
of  competition.  •  *  *  My  purpose  in  buying 
out  the  First  State  Bank  and  ue  one  that  I 
had  in  view  was  to  get  rid  of  competition. 
•  •  •  None  of  the  stockholders  of  the  Power 
State  Bank  ever  raised  any  objection  to  my  tak- 
ing over  the  assets  of  the  First  State  Bank  and 
placing  them  in  the  Power  State  Bank  as  its 
assets,  and  paying  for  them  by  the  Power  Bank. 
We  had  stockholders'  meeting  after  that,  and 
from  an  examination  of  the  affairs  of  the  bank 
they  were  bound  to  see  that  the  Power  State 
Bank  had  actually  taken  over  the  assets  of  the 
First  State  Bank,  and  they  raised  no  objection." 

He  further  testified  that  he  waa  president 
of  the  Power  State  Bank  at  the  time  of  the 
transaction,  and  owned  three-fourtlis  of  Its 
capital  stock,  and  other  testimony  given  by 
him  was  along  the  line  of  that  quoted  above. 

The  following  resolution  passed  at  a  regu- 
lar stockholders'  meeting  of  the  Power  State 
Bank  on  February  10,  1911, 16  days  after  the 
execution  of  the  contract  of  purchase  by 
Power,  was  introduced  ih  evidence: 

"Since  our  last  regular  meeting  the  entire 
business  of  the  First  State  Bank  was  taken 
over,  all  resources  and  liabilities  amounting  to 
$51,075.12.  After  careful  examination  of  the 
contract  with  reference  to  the  same  which  is  re- 
corded in  Book  47,  Deed  Becords  of  Archer 
Count7,  Tex.,  this  matter  was  fully  examined 
and  approved." 

Plaintiff,  Power,  testified  that  he  wrote 
that  resolution  himself,  and  in  tliat  connec- 
tion testified  that  his  contract  of  purchase  of 
the  assets  of  the  First  State  Bank  had  been 
filed  for  record  on  February  3, 1911.  He  fur- 
ther testified  as  follows: 

"I  did  not  borrow  any  money  of  the  bank  to 
pay  for  these  assets.  I  pat  the  assets  into  the 
bank  and  got  the  money.  I  made  them  the  as- 
sets of  the  bank  and  entered  them  on  the  books 
as  a  part  of  the  assets  of  the  bank.  I  did  not 
place  tbem  there  as  collateral  security  for  any 
debt  of  mine.  On  April  17,  1911,  we  had  a 
meeting  of  the  directors  in  which  it  was  stated 
that  none  of  the  stockholders  were  indebted  to 
the  bank  in  any  sum  that  was  written  in  the 
minutes." 

However,  Power  further  testified  that  be 
made  the  contract  for  himself,  that  no  one 
else  was  interested  In  it,  that  prior  to  the 
making  of  the  contract  he  never  consulted 
any  of  the  stockholders  or  directors  of  the 
Power  State  Bank  eonceming  the  purchase 
of  the  assets  of  the  bank,  and  further  as  fol- 
lows: 

"The  bank  charged  me  np  with  some  of  the 
losses,  altogether  about  $1300.  I  paid  that 
much  out  of  my  individual  funds.  I  paid  this 
$1,300  to  the  Power  State  Bank  of  my  own  voli- 
tion.   No  one  requested  me." 

[4]  But  we  do  not  think  that  the  testi- 
mony of  Power  last  referred  to  necessarily 
should  be  given  controlling  effect.  In  view  of 
the  other  evidence,  we  think  tliat  the  jury 
would  have  been  authorized  to  find  that  the 
transaction  In  controversy  by  Power  was  In- 
tended by  him  as  the  transaction  of  the  Pow- 
er State  Bank,  and  not  for  himself  Individu- 
ally, and  that  that  bank  ratified  the  transac- 
tion in  Its  entirety,  even  though  its  stock- 


holders and  directors  did  not  have  prior 
knowledge  thereof,  and  that  they  are  charge- 
able with  all  the  legal  ccmsequences  and 
burdens  incident  thereto.  1  Mechem  on 
Agency,  f{  435,  4.38  and  506. 

[I]  We  are  of  the  opinion  further  that 
there  was  no  error  In  the  action  of  the  court 
In  admitting  in  evidence  the  negotiations  be- 
tween Power  and  Lon  Morris  leading  up  to 
the  execution  of  the  contract  Lon  Morris 
was  one  of  the  defendants  who  vras  sued  by 
Power,  and  certainly  sudi  evidence  was  ad- 
missible as  against  him.  It  was  admissible 
also  as  against  the  other  defendants  for  the 
purpose  of  showing  the  understanding  of 
Power  with  respect  fo  the  meaning  of  the 
written  contract,  which  was  amblgnous,  jnst 
the  same  as  waa  the  testimony  of  the  defend- 
ants  themselves  as  to  what  was  said  to  tbem 
by  Lon  Morris  and  statements  by  them  in  re- 
ply thereto  wtien  they  executed  the  contract 
Of  course,  all  of  such  testimony  introduced 
by  the  respective  parties  was  admissible,  not 
upon  the  theory  that  such  preliminary  nego- 
tiations and  conversations  occurring  in  the 
absence  of  the  adverse  party  or  parties  were 
binding  upon  them,  but  simply  for  tlie  pur- 
pose of  showing  the  understanding  of  each 
as  to  the  meaning  of  the  written  contract  in 
accordance  with  the  familiar  rule  tliat  to  ex- 
plain the  meaning  of  the  parties  to  an  am- 
biguous contract  the  situation  of  the  parties 
and  prior  negotiations  and  surrounding  cir- 
cumstances may  be  looked  ta 

[6]  There  was  no  error  In  ezdnding  the 
testimony  of  the  witness  Lon  Morris  referred 
to  in  assignments  12  to  21,  inclusive,  since 
such  testimony  consisted  merely  of  conclu- 
sions arid  opinions  of  that  witness  with  re- 
spect to  what  plaintiff  Power  understood  by 
the  written  contract  in  controversy. 

[7]  Bven  though  it  could  be  said  that  the 
criticism  was  Just  as  made  by  appellants 
of  the  court's  instruction  to  the  jaiy  sub- 
mitting the  Issue  with  reeqpect  to  the  true 
meaning  of  the  written  contract  when  read 
in  the  light  of  aU  the  surrounding  circum- 
stances, appellants  are  in  no  position  to  com- 
plain, since  no  objection  was  made  thereto 
upon  the  trial.  G.,  T.  &  W.  By.  Co.  ▼.  Dickey 
(Sup.)  187  S.  W.  184. 

For  the  error  indicated,  the  Judgment  ia 
reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

The  only  part  of  the  Judgment  of  the  trial 
court  which  was  reversed  is  that  rendered  ■ 
in  favor  of  plaintiff  in  the  trial  court  against 
those  defendants  who  are  appellants  here, 
and  the  cause  Is  remanded  for  another  trial 
of  the  Issues  as  between  plaintiff  and  those 
defendants  only.  In  All  other  respects  the 
Judgment  of  the  trial  court  Is  left  undlsturl>- 
ed;  no  appeal  from  or  complaint  of  sudi 
portions  thereof  being  made  In  this  court  by 
any  one.  Our  decision  upon  original  hearing 
was  intended  to  have  the  effect  stated  above^ 
although  such  was  not  definitely  expressed^ 
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SHBBHAN  V.  SHBEHAN-HACKLEY 
&  CO.     (No.  776.) 

(Ck>urt  of  Civil  Appealg  of  Texas.    El  Puo. 

June  7,  1917.     Rehearing  Denied 

June  28,  1917.) 

1.  Good  Will  ®=>6(4)  —  Sale  —  REStrstPTiow 
or  Business. 

In  the  absence  of  an  express  covenant,  there 
is  nothing  to  prevent  the  assignor  of  a  business 
and  its  good  will  from  conducting  a  competing 
business  in  the  same  locality. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
C«nt.  Dig.  §  5.] 

2.  CrOOD  Wn-i,  «=»6(4)  — Saub  — REBtJiTPTroN 
or  Bdsinbbs. 

One  who  has  transferred  his  exclusive  agen- 
cies, terminable  at  will,  for  manufacturers  of 
and  dealers  in  building  and  fireproofing  materi- 
al, together  with  the  good  will,  without  any  ex- 
press agreement  not  to  engage  in  competing 
business  in  the-  same  territory^  should  not  be 
enjoined  on  his  resumption  ol  basiness  from 
representing  his  former  customers,  since  he  is 
lawfidly  engaged  in  business  and  such  injunc- 
tion would  deprive  the  manufacturers  and  deal- 
ers of  their  right  to  deal  with  him,  if  they  desire 
to  do  so. 

[Ed.   Note.— For  other  cases,  see  Good  Will, 
Cent  Dig.  g  5.] 

3.  Good    Wili.   «=»6(4)  —  Sami  —  SoucrriNo 

FBOM   C08TO1IBBS. 

One  who  has  transferred  his  exclusive  agen- 
cies, terminable  at  will,  for  manufacturers  of 
and  dealers  in  building  and  fireproofing  material, 
together  with  the  good  will,  without  any  express 
agreement  not  to  engage  in  competing  business 
in  the  same  territory,  may  be  enjomed  from 
soliciting  or  inducing  his  former  customers  not 
to  do  further  business  with  his  transferee,  since 
to  induce  them  to  cancel  their  'agency  contracts 
with  his  transferee  would  injure  the  good  will 
of  the  business  which  he  bad  transferred. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  {  6.] 

4.  Good  Wiix  «=>6(1)— Saix— Implmd  Coyb- 

KANT. 

The  grantor  of  the  good  will  of  a  business 
impliedly  covenants  that  he  will  do  nothing 
which  would  derogate  from  his  grant. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  |  2.] 

6.  Good  Wili.  €=»6(4)— Sale— Bosihess  Out- 
side State. 

It  is  no  defense,  to  an  action  to  enjoin  the 
grantor  of  the  good  will  of  an  exclusive  agency 
for  manufacturers  of  and  dealers  in  fireproofing 
material  from  soliciting  his  former  customers  in 
Mexico  and  neighboring  states  not  to  do  fur^ 
ther  business  with  his  grantee,  tliat  latter,  a 
corporation  organized  in  Texas,  has  no  power 
to  do  business  in  that  territory,  since  such  a 
corporation  may  lawfully  transact  the  business 
for  which  it  is  organized  in  another  state  or 
foreign  country. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent.  Dig.  f  6.1 

&  Cobpobations  «=^874— Powbbs. 

A  corporation,  organized  for  the  purpose  of 
bnyins  <u>d  selling  goods  by  wholesale  and  re- 
tail, has  power  to  sell  ^oods  by  taking  orders 
from  the  customer,  sending  them  to  the  whole- 
saler, and  having  him  ship  goods  directly  to 
customer. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1517,  151&] 

7.  Good  Wiu.  «a»6(4)— Acmows— Rbucvancy. 

In  an  action  to  enjoin  one  who  has  sold 
his  business  and  good  will  to  a  corporation  from 


soliciting  his  former  customers  or  dealing  with 
them,  the  right  of  the  corporation  to  oust  him  as 
president  and  general  manager,  and  stop  his 
salary,  presents  questions  foreign  to  the  issues 
involved. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent  Dig.  {  6.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  W.  D.  Howe,  Judge. 

Action  by  Sheehan-Hackley  &  Co.,  a  cor- 
poration, against  J.  P.  Sheehan.  From  a  de- 
cree for  plaintiff,  defendant  appeals.  Decree 
reformed  and  affirmed. 

E.  C.  Wade,  Jr.,  and  Jones,  Jones,  Hardle 
&  Gambling,  all  of  El  Paso,  for  appellant. 
Tumey,  Culwell,  HolUday  &  PoUard,  of  El 
Paso,  for  appellee. 

HflGGINS,  J.  This  Is  an  appeal  from  a 
temporary  Injunction  granted  the  appellee,,  a 
corporation,  against  Sheehan,  restiniuing  and 
enjoining  him  from  soliciting  or  attempting 
to  induce  certain  dealers  and  manufacturers 
named  in  the  petition  to  cancel  the  agwcy 
And  represemtatioD  of  said  manufacturers  and 
dealers,  or  either  or  any  of  them,  in  that  por- 
tion of  Texas  west  of  the  Pecos  river,  and  In- 
cluding El  Paso  county,  Tex.,  and  also  the 
states  of  New  Mexico  and  Arizona,  and  the 
states  of  Chihuahua  and  Sonora  in  the  re- 
public of  Mexico,  or  from  doing  directly  or  In- 
directly any  act  or  thing  to  cause  or  induce 
said  manufacturers  and  dealers,  or  any  or 
either  of  them,  from  doing  any  further,  other, 
or  additional  business  with  the  plalnUfl, 
Sheehan-Hackley  &  Co.,  Incorporated,  and  alao 
that  the  said  defendant,  J.  P.  Sheehan,  be  en- 
joined and  restrained  from  either  directly  or 
Indirectly  r^resentlng  said  dealers  and 
manufacturers  as  above  set  out,  and  named', 
either  as  agent  or  otherwise,  In  the  territory 
above  described,  and  from  handling  the  prod- 
ucts and  goods  of  said  manufacturers  and 
dealers  either  directly  or  Indirectly  In  said 
territory,  and  all  Including  El  Paso  county, 
Tex.  The  material  facts  set  up  In  the  peti- 
tion, and  in  support  of  which  evidence  was 
adduced,  are  as  follows : 

Sheehan  for  a  numfcer  of  years  had  been 
engaged  in  business  as  a  salesman  of  build- 
ing and  fireproofing  material,  and  represent- 
ed a  number  of  dealers  aud  manufacturers  of 
such  supplies.  He  had  the  exclusive  agency 
and  representation  in  the  territory  named  in 
the  decree  for  the  manufacturers  and  dealers 
therein  named.  On  or  about  July  SI,  1910, 
appellee  was  Incorporated  under  the  laws 
of  Texas;  Sheehan  becoming  a  stockholder 
thereof.  He  also  became  its  president  and 
managing  director,  and  continued  to  act  in 
that  capacity  until  March  2,  1917.  On  this 
last-mentioned  date  he  was  deposed  from  his 
position  as  president  and  director.  He  there- 
upon resumed  his  former  business,  operating 
in  the  territory  mentioned,  and  endeavored 
to  take  from  appellee  the  right  to  handle  the 
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products  of  the  manufacturers  and  flealers 
named  In  the  decree  and  In  the  territory  men- 
tioned. In  his  answer,  Sheeban  admits  that, 
when  he  resumed  business  on  his  ovm  ac- 
count, he  wrote  and  wired  to  said  dealers  and 
manufacturers,  notifying  them  that  he  had 
severed  active  connection  with  appellee,  and 
that  he  would  be  glad  in  the  future  to  rep- 
resent them  in  that  territory,  and  that  some 
of  sold  parties  had  immediately  wired  him, 
requesting  him  to  represent  them,  and  at  the 
same  time  wired  appellee  that,  on  account  of 
the  withdrawal  of  appellant  from  active 
partldpatioin  In  the  affairs  of  the  corporation, 
they  canceled  the  agency  contracts.  At  the 
date  of  the  incorporation  of  appellee,  Sheehan 
and  his  then  partner,  Hackley,  for  a  valuable 
consideration,  transferred  to  appellee  all  the 
agencies  then  held  by  either  J.  P.  Sheehan, 
Sheehan,  Hackley  &  Co.,  or  Sheehan,  Bald- 
ridge  &  Co.,   together  Tilth  the  good  will. 

The  decree  entered  Is  twofold  in  its  nature: 
First  It  enjoins  Sheehan  from  soliciting  or 
inducing  said  dealers  and  manuHax^urers  to 
cancel  appellee's  agency  for  and  representa- 
tloa  of  th&a,  and  from  doing  anything  to  in- 
duce them  from  doing  further  business  with 
appellee.  Second.  It  enjoins  Sheehan  from 
representing  said  dealers  and  manufacturers, 
and  from  handling  their  goods  and  producta 

[1]  Though  there  Is  some  conflict  of  author- 
ity, the  more  generally  accepted  doctrine  is 
that.  In  the  absence  of  an  express  covenant, 
there  is  nothing  to  prevent  the  assignor  of  a 
business  and  its  good  will  from  setting  up 
and  conducting  a  competing  business  in  the 
same  locality.  12  R.  C.  L.  988 ;  20  Cyc.  1279 ; 
High  on  Injunctions,  i  1169 ;  14  Am.  &  Eng. 
Ency.  Law,  1090;  Von  Bremen  v.  MacMonn- 
les,  200  N.  Y.  41,  93  N.  E.  186,  32  I*  R.  A. 
(N.  S.)  29.3,  21  Ann.  Cas.  423. 

[2]  There  was  no  express  agreement  upon 
the  part  of  Sheehan  that  he  would  not  again 
engage  in  a  competing  business. in  the  terri- 
tory mentioned  In  the  decree,  nor  did  he  agree 
that  be  would  not  again  represent  said  deal- 
ers and  manufacturers.  He  merely  trans- 
ferred the  agencies  and  the  good  will  of  his 
business.  Under  the  rule  stated,  he  was  thus 
at  liberty  to  engage  in  a  business  competing 
with  appellee  in  the  same  territory.  Obvious- 
ly anj'  one  who  desired  to  deal  with  him  after 
he  had  established  his  competing  business 
would  have  the  right  to  do  so.  Whatever  lim- 
itation there  might  be  upon  the  right  of  Shee- 
han to  soUdt  business  from  the  customers  of 
the  old  firm,  arising  out  of  the  transfer  of 
the  good  win  of  his  old  business,  would  not 
Impair  the  right  of  such  customers  to  deal 
with  Sheehan,  if  they  desired  so  to  do.  The 
agenc}'  contracts  given  by  the  dealers  and 
manufacturers  to  Sheehan,  and  by  him  trans- 
ferred to  appellee,  were  terminable  at  the 
will  of  the  dealers  and  manufacturers,  and 
appellee  had  no  property  right  thereto.  Rice 
V.  Angell,  T3  Tex.  350, 11  S.  W.  338,  3  U  R.  A. 
769;    Smith  v.   Smith,   61  La.   Ann.   72,  24 


South.  618.  When  they  were  so  terminated, 
the  principals  had  the  right  to  give  tbem  to 
any  lawful  competitor  of  appellee.  She^an 
was  lawfully  engaged  in  business  as  a  com- 
petitor of  appellee,  and  could  lawfully  accept 
the  agency  contracts  of  said  dealers  and 
manufacturers,  if  tendered  to  him. 

But  that  portion  of  the  decree  now  tinder 
consideration  would  absolutely  preclude  ap- 
pellant from  representing  the  principals  in 
the  agency  contracts  and  from  handling  their 
goods  and  products,  miose  prlndpabi  are  not 
before  the  court .  They  have  an  undoubted 
right  to  OBiioel  the  agency  contracts  given  to 
appellee  and  grant  same  to  any  person  law- 
fully engaged  in  business.  Yet  the  efTect  of 
the  decree  is  to  preclude  them  from  granting 
the  same  to  Sheehan,  and  thus  indirectly  de- 
prive such  prindpals  of  a  right  which  they 
have,  and  this,- too.  In  a  proceeding  to  which 
they  are  not  a  party.  For  the  reasons  in- 
dicated, we  believe  that  portion  of  the  decree 
went  too  far. 

[3,4]  On  the  other  hand,  that  portion  en- 
joining Sheehan  from  soUdtlng  or  Inducing 
the  dealers  and  manufacturers  to  cancel  ap- 
pellee's agency  for  and  representation  of 
them,  and  from  doing  anything  to  Induce  them 
from  doing  further  business  with  appellee, 
was  properly  entered.  Sheehan  conveyed  the 
good  will  of  his  business,  which  carried  with 
it  an  Implied  covenant  that  he  would  do  noth- 
ing .  whidi  would  derogate  from  his  grant 
Dwight  V.  Hamilton,  113  Mass.  176.  The  def- 
inition of  good  will  given  by  Judge  Story  has 
been  frequently  quoted  with  approval.  It  is 
thus  stated: 

"Good  will  may  be  properly  enough  described 
to  be  the  advantage  or  benefit  which  la  acquired 
by  an  establishment  beyond  the  mere  value  of 
tne  capital  stock,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  public 
patronage  and  encouragement  which  it  receives 
irom  constant  or  habitual  customers  on  account 
of  its  local  position,  or  common  celebrity,  or 
reputation  for  skill,  or  influence,  or  punctuality, 
or  from  other  accidental  circumstances  or  neces- 
sities, or  even  from  ancient  partialities  or  prej- 
udices.    Story,  Partn.  {  99.'*^ 

The  agency  contracts  acquired  by  appellee, 
with  right  of  exclusive  r^resentatlou  in  cer- 
tain territory,  may  well  be  considered  as  an 
advantage  or  benefit  acquired  by  appellee 
within  the  scope  of  this  definition,  and  to 
permit  appellee,  by  solldtation,  to  induce  the 
principals  of  the  agency  contracts  to  cancel 
the  same  and  substitute  him  for  appellee 
would  injure  the  good  will  of  the  business 
which  he  had  transferred.  That  be  was 
properly  enjoined  from  doing. 

In  support  of  the  decree  wWch  was  en- 
tered in  this  case,  appellee  relies  upon  Voa 
Bremen  v.  MacMonnles,  by  the  New  Yoiic 
Court  of  Appeals,  reported  in  200  N.  Y.  41, 
93  N.  E.  186,  82  L.  R  A.  (N.  S.)  293,  21  Ann. 
Cas.  423.  In  that  case  one  of  the  plaintiffs, 
UMiry  Von  Bremen,  and  the  defendants, 
Frank  MacMonnles  and  Wm.  Von  Elm,  enter- 
ed into  a  copartnership  under  the  firm  name 
of  Henry  Von  Bremen  ft  Co.,  subsequently 


Digitized  by 


Google 


Xkl) 


BHSEHAN  ▼.  SHXBHAir-HACKIiKT  &  00. 


,«67 


ctatuiged  to  Von  Bremen,  MacMonnles  &  Co., 
for  the  transaction  of  an  imparting  and  com- 
mi^on  business  in  buying,  taking  on  com- 
mission, and  selling  fancy  groceries.  On 
February  IQ,  1809,  tite  defendants  sold  to  tbe 
plaintiff  Henry  Von  Bremen: 

"All  their  right,  title,  and  interest  in  all  the 
assets,  Kood  will,  trade-marks,  and  other  prop- 
erty of  every  name  and  nature,  wheresoever  lo- 
cated, of  the  firm  of  Von  Bremen,  MacMonniea 
&  Co.,  together  with  all  debts  and  things  in 
action  due  or  owing  by  or  from  any  person  or 
corporation  to  said,  firm." 

Plaintiff  Henry  Von  Bremen  and  Herman 
T.  Ascbe  under  tbe  firm  name  of  Von  Brem- 
en, Asche  &  Co.,  succeeded  to  tbe  business 
thus  purchased  by  the  plaintiff  Henry  Von 
Bremen  indlrldually.  Thereafter  the  defend- 
ants formed  a  partnership  for  the  transac- 
tion of  a  similar  business..  Iq  the  competi- 
tion which  thus  arose,  the  defendants  did  or 
threatened  to  do  various  acts  which  had  a 
tendency  to  lessen  or  destroy  the  good  will  of 
the  business  which  they  had  acquired  from 
the  defendants  by  means  of  the  transfer  men- 
tioned, and  suit  was  Qled  to  enjoin  such  acts. 
The  trial  court  enjoined  the  defendants  from 
using  the  cable  address  of  the  old  firm,  from 
using  a  list  of  2,200  dealers  in  fancy  grocer- 
ies which  had  been  compiled  by  the  old  firm, 
and  from  using  labels,  brands,  etc;,  owned  or 
controlled  by  the  old  firm.  The  decree  also 
directed  an  accounting  for  the  profits  realla- 
ed  by  the  defendants  and  an  assessment  of 
the  dfimages  sustained  by  plaintiffs.  Upon 
appeal  by  the  plaintiffs  to  the  Appellate  Divi- 
sion, the  injunction  was  extended  so  as  to  en- 
Join  the  defendants  from  soliciting  orders 
for  goods  packed  under  special  labels,  trade- 
marks, and  brands  devised  for  the  old  firm 
for  siiecial  customers. 

Upon  appeal  to  the  Ctourt  of  Appeals,  that 
court  further  extended  the  Injunction,  so  as 
to  forbid  the  defendants  from  soliciting  busi- 
ness from  any  customers  of  the  former  firm 
of  Von  Bremen,  MacMonnles  &  Co.,  and,  as 
thus  modified,  afilrwed  the  decree.  It  will  be 
thus  noted  that  the  decree  in  Von  Bremen  v. 
MacMonnles  did  not  go  to  the  extent  of  tbe 
decree  entered  in  the  present  case,  and  went 
no  further  than  what  we  have  Indicated  to 
be  tbe  proper  decree  to  enter  in  this  case. 
In  answering  certified  (luestions  propounded 
In  tbe  case,  however,  that  court  answered  In 
the  nfBrmatlve  the  fifth  question  propounded. 
That  question  was: 

"Whether,  upon  the  facts  found  in  this  case, 
the  plaintiffs  arc  entitled  to  an  injunction 
Against  the  defendants,  restraining  them  from 
dealing  with,  or  selling  merchandise  to,  the  per- 
son, firms,  and  corporations  who  were  customers 
of  or  purchased  merchandise  from  the  firm  of 
Von  Bremen,  MacMonnles  &  Co.,  of  which  the 
plaintiff  Von  Bremen  and  the  defendants  were 
copartners,  and  whose  trade  was  solicited  by  the 
defendants  since  selling  their  interests  in  the 
said  firm  to  the  plaintiff  Von  Bremen." 

Tbe  answer  returned  to  that  question 
would  seem  to  have  warranted  a  more  ex- 
tensive and  far-reaching  decree  than  the 
<!Ourt  actually  entered.    It  seems  to  us  that 


tbere  Is  a  conflict  between  tbe  decree  whi<di 
the  court  actually  entered  and  the  answer  to 
that  question.  But  we  are  of  the  opinioa 
that  tbe  decree  which  was  entered  was  the 
only-  one  which  under  the  reasoning  of  tbe 
otdnlon  could  properly  have  been  entered,  and 
that  ^ucb  reasoning  supports  our  view  that 
tbe  decree  enjoining  Sbeeban  from  soliciting 
said  dealers  and  manufacturers  to  cancel  ap- 
pellee's agency  contracts  was  properly  enter- 
ed, and-  that  it  would  be  improper  to  enjoin 
him  from  representing  them  and  handUng 
their  goods  and  products. 

Appellee  was  incorporated  for  the  purpose 
of  "the  buj'lng  and  selling  of  goods,  wares, 
and  merchandise  of  any  description  by  whole- 
sale or  wholesale  and  retail."  Appellant  In- 
sists that  It  was  ultra  vires  of  the  corporation 
to  act  as  manufacturers'  agent  in  the  territory 
mentioned  in  the  decree,  and  therefore  it  was 
not  entitled  to  maintain  this  suit  for  an  in- 
junction to  aid  It  in  transcending  its  corpo- 
rate powers.  With  reference  to  the  manner 
in  which  appellee  transacted  Its  business,  the 
witness  Hack  ley  testified  in  its  bebalf  as 
follows: 

"We  transact  our  business  here  in  two  ways : 
primarily,  in  three  ways.  We  edl  their  goods 
directiy  to  tbe  customer,  and  tfaey  ship  direct  to 
the  customer;  the  mills  invoicing  us,  and  we 
invoicing  the  customer.  Then  we  sell  the  goods, 
the  mills  ship  them  direct  to  the  customer,  and 
invoice  directly  to  the  customer,  paying  us  a 
commission  on  the  sale;  and  the  tnlra  way  we 
buy  tbe  stock  from  the  mills  and  sell  from  our 
stock." 

[I,  (]  It  is  lawful  for  a  corporation  char- 
tered under  the  laws  of  Texas  to  transact 
business  in  another  state  or  In  a  foreign 
country.  '  It  could  therefore  rightfully  op- 
erate in  the  territory  mentioned.  It  was  in- 
corporated to  buy  and  sell  goods.  The  power 
thus  conferred  is  a  general  one  and  carries 
with  It  every  right  Incident  thereto.  There 
is  nothing  in  our  corporation  law  which  re- 
quires that  the  goods  shall  be  kept  In  any 
particular  way,  or  that  they  shall  be  handled 
In  any  particular  way.  It  is  just  as  much 
buying  and  selling  of  goods  to  take  an  order 
from  the  customer,  send  the  order  to  the 
wholesaler,  and  have  him  ship  direct  to  the 
customer,  as  It  is  to  take  the  order  and  fill 
from  a  stock  already  purchased.  The  begin- 
ning and  end  is  the  same  in  each  case,  and 
tbe  same  result  Is  accomplished. 

[7]  The  matters  referred  to  In  the  first 
proposition  subjoined  to  tbe  first  assignment 
of  error  concern  the  internal  affairs  and 
management  of  tbe  corporation.  They  pre- 
sent issues  entirely  foreign  to  the  Issues  here 
involved.  They  can  In  no  wise  affect  tbe 
rights  involved  In  this  litigation.  Further- 
more, there  is  evidence  in  the  record  from 
which  the  trial  court  would  have  been  war- 
ranted In  finding  that  the  corporation  bad 
ample  grounds  for  its  action  in  ousting  ap- 
pellant as  its  president  and  managing  direc- 
tor and  stopping  payment  of  his  salary. 

What  has  been  said  necessarily  eliminates 
or  disposes  of  tbe  various  other  propositions 
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adyanced  by  apx>enant.  The  decree  entered 
In  -the  court  below  will  be  reformed,  by  elimi- 
nating that  portion  thereof  which  enjoins 
appellant  from  representing  the  dealers  and 
mannfacturers  named  In  the  decree  and  from 
handling  their  goods  and  products.  As  tbxa 
reformed,  the  decree  will  be  affirmed. 
Reformed  and  affirmed. 


HOUSTON  Olli  CO.  OP  TEXAS  v.  HOIi- 
LAND.     (No.  197.)  • 
(Conrt  of  Civil  Appeals  of  Texas.     Beaumont. 
May  30,  1917.    On  Motion  for  Re- 
hearing, June  27,  1917.) 

1.  AnVEBSB  POBSBSSION  4=>115(7)  —  QUZSTION 
FOR  JUBY. 

In  trespass  to  try  title,  plaintiff  claiming  ti- 
tle under  the  ten-year  statute  of  limitations,  the 
conrt  properly  submitted  to  the  jury  the  ques- 
ti(»i  of  plaintiff's  claim  of  adverse  possession  to 
more  of  the  land  than  the  six  acres  which  had 
been  used  and  cultivated  for  a  number  of  years 
by  plaintiff  and  his  predecessors,  plaintiff  having 
claimed  all  the  land  at  all  times. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  693.] 

2.  Advebse  Possession  ^=>85(3)  —  Nowpat- 
.  UBNT  OF  Taxes.* 

Thongh  defendant  showed  on  plaintiff's  cross- 
examination  that  plaintiff  had  not  paid  taxes  on 
any  portion  of  the  land,  that  did  not  show  con- 
clusively that  plaintiff  was  not  claiming  ad- 
versely. 

[Ed.  Note. — For  other  cases,  gee  Adverse  Pos- 
session, Cent  Dig.  §8  499,  500,  603,  68S-690.] 

3.  Advebbe  Possession  S=>18— Actual  Ocoti- 

PA  NOT. 

Actnal  occupancy  in  the  way  of  a  residence 
upon  land  is  not  necessary  to  constitute  adverse 
possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  96-98.] 

4.  Appeal  and  Ebbob  €=>930(l)  —  Rbvixw  — 
Evidence. 

After  verdict  for  plaintiff;  the  appellate 
court  must  assume  that  th%  testimony  for  plain- 
tiff is  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3755,  3756,  3758.] 

6.  Advebse  Possession  4=397— Possession  of 

Pabt  of  Tract. 
Where  plaintiff  held  possession  for  at  least 
12  years  of  a  field  of  from  5  to  6  acres  in  a 
tract  of  160  acres,  claiming  the  whole  tract,  and 
using  the  field  for  the  purposes  to  which  it  was 
adapted,  plaintiff  secured  title  to  the  whole  tract 
by  adverse  possession;  the  owner  of.  the  land 
being  bound  to  take  notice  that  plaintiff's  claim 
was  liostile  to  and  inconsistent  with  any  claim 
of  right  or  title  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  537-541.] 

8.  Appeal  and  Ebbob  4=»1062(3)— Hauilxss 

Ebbob— WitHDBAWAL  op  Issue. 
In  trespass  to  try  title,  plaintiff  claiming 
title  by  adverse  possession,  where  the  trial  court 
could  have  properly  instructed  a'  verdict  foi: 
plaintiff,  its  action  in  withdrawing  from  the 
jury,  after  having  submitted  it,  the  issue  wheth- 
er plaintiff's  possession  of  the  tract  which  he 
bad  under  fence  was  sufficient  to  put  defendant 
on  notice  that  plaintiff  was  claiming  160  acres, 
was  harmless  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4214.] 


Appeal  from  District  Conrt,  Tyler  County; 
A.  E.  Davis,  Jndge. 

Action  by  J,  H.  Holland  against  the  Hous- 
ton on  Company  of  Texas.  From  a  Judg- 
ment for  idaintlff,  defradant  appeals-  Af- 
firmed. 

Parker  &  Kennerly,  of  Houston,  for  appel- 
lant. Thomas  &  Wheat,  of  WoodvUle,  for  ap- 
pellee. 

HIGHTOWER,  Jr.,  O.  J.  This  was  an  ac- 
tion of  trespass  to  toy  title  brought  by  ap- 
pellee, J.  H.  Holland,  against  appellant, 
Houston  Oil  Company  of  Texas.  Apprflee 
prayed  in  bis  second  amended  original  pe- 
tition, on  wfalcb  the  case  proceeded  to  trial, 
for  recovery  of  a  specific  tract  of  160  acres 
of  land  out  of  the  N.  H.  Hooe  or  Hove  (It 
Is  immaterial  which  Is  correct)  survey  of  640 
acres  In  Tyler  county,  or.  In  the  alternative, 
that  he  recover  an  nndlrlded  160  acres  out 
of  said  survey,  to  be  run  out  so  as  to  Include 
his  Improvements. 

Appellee  based  his  claim  of  title  to  the  160 
acres  of  land  sued  for  by  him  on  the  10-year 
statute  of  llmltatloa.  On  tbe  trial  of  the 
case  It  was  agreed  that  the  appellant  owned 
the  record  title  to  all  of  the  land  In  contro- 
versy, and  that  appellee  could  not  recover, 
unless  appellee  had  acquired  title  to  tbe 
lan'd  sued  for  by  him  under  the  10-year  stat- 
ute of  limitation. 

The  case  was  tried  with  a  Jury,  tCad  tbe 
following  Issue  only  was  finally  submitted 
to  the  Jury,  to  wit: 

"Has  the  plaintiff,  3.  H.  Holland,  bad  and  held 
peaceable  and  adverse  possession  of  the  land 
sued  for,  cultivating,  using,  or  enjoying  tbe 
same,  for  a  period  of  ten  consecutive  years  be- 
fore the  commencement  of  this  suit,  and  after  de- 
fendant's cause  of  action  accrued?" 

To  this  issue  the  Jury  answered  "Yes." 
Upon  bringing  In  a  verdict  In  favor  of  appel- 
lee, motion  was  made  in  bis  behalf  for  judg- 
ment thereon,  which  was  granted,  and  Judg- 
ment was  rendered  In  bis  favor  fQr  the  spe- 
cific 160  acres  claimed  In  bis  petition;  it 
having  been  agre^  by  the  parties  to  the 
cause  that  appellee.  If  entitled  to  recover  any 
160  acres  on  the  tract  of  land  In  controversy, 
was  entitled  to  recover  tbe  160  acres  claimed 
by  him  specifically. 

Appellant's  first  assignment  of  error  chal- 
lenges tbe  correctness  of  the  action  of  the 
court  In  submitting  to  the  Jury  the- question 
of  appellee's  claim  of  adverse  possession  to 
any  more  of  the  land  In  controversy  than  6 
acres,  which  had  been  used  and  cultivated 
for  a  number  of  years  by  appellee  and  one 
J.  D.  Richardson  before  bim;  tbe  proposi- 
tion under  this  assignment  being  that  the  on- 
controverted  evidence  shows  that  appellee 
had  no  claim  of  right  to  any  of  the  land  in 
controversy  other  than  to  tbe  6  or  6  acre 
field,  BO  that  appellee  could  not  and  did  not 
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aoQDlre  title  to  that  part  of  the  land  In  con- 
troversy not  within  the  field. 

[1]  Under  this  proposition  we  notice  that 
appellant  cites  as  authority  for  same  the 
case  of  Steyens  v.  Pedregon  (Sup.)  ITS  S.  W. 
210.  This  court  has  had  occasion  heretofore 
to  pass  upon  this  precise  question,  and  in 
each  instance  we  overruled  the  contention 
here  made  by  appellant.  Houston  Oil  Com* 
pany  t.  Stepney,  187  S.  W.  1082,  and- author- 
ities there  cited.  See,  also.  Brown  t.  Fisher, 
193  S.  W.  357,  decided  by  this  court  at  the 
present  term.  We  have  seen  no  reason  since 
our  decision  in  the  two  cases  above  mention- 
ed to  change  our  views  on  this  question,  and 
appellant's  first  assignment  of  error  is  there- 
fore overruled. 

Appellant's  second  assignment  of  error, 
while  in  different  form,  raises  substantially 
the  same  question  as  the  first  assignment, 
and  is  therefore  overruled. 

Before  mentioning  other  assignments  of  er- 
ror, we  will  make  a  brief  statement  of  the 
facts  (not  ^he  evidence)  established  on  the 
trial  below  relative  to  appellee's  claim  of 
title  under  the  statute  of  10-year  limitation. 
The  undisputed  facts  show  that  one  J.  D. 
Blchardsob  in  1895  entered  upon  the  land  in 
controversy  on  the  Hooe,  or  Hove,  survey, 
and  cleared  up  a  field  of  some  4  or  5  acres, 
which  he  fenced  and  regularly  cultivated  as 
a  farm  for  a  period  of  5  years  thereafter,  or 
until  the  summer  of  1901,  on  which  last- 
named  date  he  sold  at  least  as  much,  of  the 
land  in  controversy  as  was  included  In  the 
field  of  4  or  8  acres  to  appellee,  which  sale 
was  verbal,  and  appellee  shortly  thereafter 
took  possession,  an'd  ever  since  that  time 
appellee  has  remained  in  possession,  using, 
cultivating,  and  enjoying  said  field,  now  in- 
dndlng  between  5  and  7  acres,  and  has  rais- 
ed a  crop  each  and  every  year  rince  his  going 
into  possession,  for  at  least  12  years.  The 
field  that  appellee  has  regularly  cultivated 
during  said  period  of  time  has  been,  until 
recently,  inclosed  by  a  substantial  fence,  and 
there  was  boilt  and  kept  in  the  field  a  house 
or  bam,  known  as  a  cotton  bouse,  for  storing 
cottMi  and  other  products  of  the  field,  and  dur- 
ing all  the  x)ertod  at  time  that  the  field  has 
been  cultivated  and  used  both  by  J.  D.  Blch- 
ardson  and  appellee  their  possessions  thereof 
were  peaceable  and  continaons.  At  the  time 
J.  D.  Richardson  sold  to  appellee  Richard- 
son's claim  on  the  land  In  controversy.  In 
1901,  be  (Richardson)  also  conveyed  to  ap- 
pellee by  deed  a  tract  of  land  on  the  X.  J. 
Smart  survey,  which.  It  appears  from  the 
record,  adjoins  the  Hooe,  or  Hove,  survey. 
The  record  'does  not  disclose  the  number  of 
acres  conveyed  to  appellee  on  the  Smart  sur- 
vey, but  the  undisputed  facts  disclose  that 
appellee  pafd  J.  D.  Ridiardson  $400  as 
consideration  in  full  for  the  tract  on  the 
Smart  survey  and  Richardson's  claim,  what- 
ever it  was,  on  the  land  in  controversy.  J. 
D.  Blchardflon  never  actually  resided  upon 


tbe  land  in  e<mtroTerBy,  nor  haa  appellee  ever 
actually  resided  thereon,  but,  as  above  stated, 
the  fieTd  on  the  tract  in  controversy  has  been 
continuonsly  fanned  since  1S96.  Tbe  rec- 
ord does  not  di8<dose  satisfactorily  inst  what 
quantity  of  land  or  what  claim  J.  D.  Ridi- 
ardson  set  np  to  the  land  in  controversy  on 
the  Hooe,  or  Hove,  survey  during  the  time 
he  was  in  possession  and  cultivated  the  field 
above  mentioned,  but  the  record  does  dis- 
(dose  afib-matlvely  and  without  contradic- 
tion that  ey»  since  appellee  went  into  pos- 
session In  1901  he  has  at  all  times  claimed 
160  acres  of  land.  Including  the  field  above 
mentioned,  and  that  this  claim  was  testified 
to  by  at  least  three  wltn^ses  besides  appel- 
lee himself.  Now,  appellant  takes  the  posi- 
tion in  a  number  of  Its  assignments  of  error 
that  the  evidence  was  Insnfficient  to  warrant 
a  recovery  by  appellee  of  any  portion  of  the 
Hooe,  or  Hove,  survey  In  excess  of  the  field 
of  5  or  6  acres,  and  we  shall  sot  discuss  these 
different  assignments  numerically,  but  will 
say  that  we  have  carefully  considered  the 
testimony  of  every  witness  who  testified  in 
the  case,  and  have  concluded  that  the  evi- 
dence was  abundantly  sufBcient  to  warrant 
the  verdict  of  the  jury  and  judgment  of  the 
court  awarding  to  appellee  the  160  acres  of 
land,  as  was  done.  It  is  intimated  by  appel- 
lant in  its  brief  that  tbe  facts  show  that  J. 
D.  Richardson  claimed  only  that  portion  of 
the  land  In  controversy  which  was  included 
in  the  field  that  was  cultivated  by  him,  but, 
after  careful  consideration  of  this  question, 
we  have  decided  that  the  record  does  not 
support  appellant's  contention  on  this  point. 
It  is  true  that  the  recor'd  leaves  it  uncertain 
as  to  what  Richardson's  claim  was,  but  it 
does  not  show  affirmatively  that  he  claimed 
only  that  portion  of  land  which  was  inclosed 
In  the  field.  The  testimony  of  appellee  him- 
self shows  that  he  understood  that  Richard- 
son was  claiming  160  acres  of  land  on  the 
tract  In  controversy,  and  that  he  (appellee) 
at  the  time  he  purchased  from  Richardson 
believed  that  Richardson  was  claiming  and 
was  conveying  to  appellee  his  claim  to  160 
acres.  It  is  true  that  appellee  does  say 
that  he  cannot  be  sure  just  what  Richardson 
claimed  on  the  land  In  controversy,  but  that 
he  does  know  that  Richardson  at  least  claim- 
ed as  much  as  was  Included  In  the  field. 
But,  leaving  aside  the  question  as  to  what 
portion  of  the  land,  if  any,  was  claimed  by 
Richardson,  the  evidence  is  absolutely  uncon- 
tradicted and  undisputed  in  any  way  that  ap- 
pellee haa  always  claimed  since  1901  160 
acres  of  land  on  the  tract  in  controversy, 
and  that  he  has  continuously  an'd  peaceably 
cultivated,  used,  and  enjoyed  the  field  of  6 
or  6  acres,  and  has  avowedly  claimed  160 
acres,  Including  this  field  and  Improvements. 
The  testimony  on  this  point  Is  all  one  way, 
appellant  not  having  introduced  a  single  wit* 
ness  to  contradict  this  evidence  introduced 
by  appellee. 
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[t]  It  ts  tme  that  appellant  did  show,  on 
cross-examination  of  appellee,  that  he  had 
not  t>aid  taxes  on  any  portion  of  the  land  in 
controversy,  all  of  which  was  admissible  and 
proper,  yet,  as  held  by  an  nnbrcAen  line  of 
decisions  in  this  state,  such  evidence  did  not 
show  conclusively  that  appellee  was  not 
claiming  adversely  the  land  In  controversy,  but 
was,  the  most  that  can  be  said  for  such  testi- 
mony, a  circumstance  to  go  to  the  Jury  for 
what  it  was  worth  bearing  upon  the  ques- 
tion as  to  whether  appellee  had  claimed  the 
land  sued  for.  This  case  does  not  bring  In 
question  the  doctrine  frequently  announced  in 
what  is  known  as  encroachment  cases,  and, 
therefore  the  cases  of  Bracken  v.  Jones,  63 
Tex.  184,  Bender  v.  Brooks,  108  Tex.  329, 127 
S.  W.  168,  Ann.  Cas.  1913A,  659,  Tltel  v.  Gar- 
land, 99  Tex.  201,  87  S.  W.  1152,  and  Holland 
V.  Nance,  102  Tex.  177,  114  S.  W.  346,  have  no 
application,  and  require  no  notice  in  the  de- 
cision of  this  case.  -  The  field  on  the  tract  in 
controversy,  which  was  regularly  cultivated 
by  Richardson  and  appellee  since  he  acquired 
possession,  is  some  half  a  mile  from  where 
appellee  resides  and  has  always  resided,  on 
the  Smart  tract,  and  there  is  no  connection 
whatever  between  appellee's  possession  on  the 
tract  in  controversy  and  bis  possession  and 
improvements  on  the  Smart  tract  We  say, 
therefore,  that  there  could  be  no  supposition 
of  Mjcroachment,  by  mistake  or  otherwise. 
The  whole  thing  to  be  decided  here  is  whether 
or  not  the  appropriation,  character  of  pos- 
session, use,  etc.,  made  by  appellee  of  the 
land  in  controversy  was  of  such  character  as 
will  amount  to  "adverse  possession,"  as  that 
term  is  used  in  our  statute. 

[3]  Every  element  of  adverse  possession  is 
present  in  this  case,  unless  it  be  that  an  ac- 
tual occupiancy  in  the  way  of  a  residence  upon 
the  land  in  question  was  reqtilred,  and  we 
hold  that  such  an  occupancy  is  not  necessary 
to  constitute  adverse  possession.  The  pos- 
session of  appellee  for  at  least  IZ  years  of  the 
field  of  some  5  or  6  acres  was  open  and  con- 
tinuous, and  he  was  using  the  land  for  the 
purposes  to  which  It  was  adopted,  and  avow- 
edly claiming  all  the  time,  as  shown  by  the 
undisputed  testimony  herein,  160  acres  of  the 
tract 

[4,  6]  No  superior  claim  of  title  was  rec- 
ognized in  any  one,  and  if  the  testimony 
along  these  lines  be  true,  as  we  must  assume 
it  is,  it  must  be  held  that  the  true  owner  of 
this  land  was  bpund  to  take  notice  that  the 
claim  set  up  by  ap[)ellee  was  hostile  to  and 
inconsistent  with  the  claim  of  any  right  or. 
title  thereto  by  the  true  owner,  and,  without 
discussing  this  question  further,  we  bold  that, 
as  presented  In  the  record  before  us,  the  evi- 
dence was  such  that  the  court  would  have 
been  warranted  in  instructing  the  Jury  to  re- 
turn a  verdict  for  appellee  for  100  acres  of 
land,  as  claimed  by  him. 

There  is  another  assignment  of  error  which 
challenges  the  action  of  the  court  in  taking 


away  from  the  Jury,  after  having  ralMnitted 
to  the  jury,  this  iasae: 

"Was  the  possestion,  use,  and  cultivation,  if 
any,  by  plaintiff,  J.  H.  Holland,  of  the  tract  of 
land  which  be  has  under  fence  on  the  land  in 
controversy,  sufficient  to  put  the  defendant  on 
notice  that  the  plaintiff  was,  by  such  possession 
and  cultivation  of  said  tract  under  fence,  claim- 
ing 160  acres  of  the  land  in  controversy,  under 
and  by  virtue  of  the  10-year  statnte  of  limita- 
tion, as  same  has  been  defined  to  yon  by  the 
court?" 

[i]  It  is  true  that  the  court  first  gave  this 
issue  in  charge  to  the  jury,  but  for  some 
reason  not  disclosed  by  the  record,  the  Jury 
was  recalled,  and  this  issue  was  taken  away 
from  the  Jury.  Without  determining  whether 
this  action  of  the  court  might  or  might  not  be 
prejudicial  in  certain  supposable  cases,  we 
hold  that  in  this  case  such  action  of  the  court 
was  not  prejudicial  to  appellant,  for  the  rea- 
son, as  stated  above,  that  the  trial  court 
could  have  properly  Instructed  a  verdict 
straight  out  for  appellee  for  160  acres  of 
the  land  claimed  by  him.  This  same  question 
is  also  raised  by  an  assignment  which  chal- 
lenges the  action  of  the  court  in  refusing  to 
give  to  the  Jury  a  special  requested  instruc- 
tion by  appellant  submitting  practically  the 
same  issue  to  the  jury.  What  we  have  said 
with  reference  to  the  action  of  the  court  in 
taking  this  charge  from  the  Jury  will  apply 
to  appellant's  contention  with  reference  to 
the  court's  action  in  refusing  to  specially  in- 
struct the  Jury  on  this  point  We  see  no 
necessity  for  discussing  any  of  the  antiiori-' 
tles  cited  by  appellant,  nor  consuming  further 
time  in  disposing  of  this  matter.  It  is  sim- 
ply a  case  where  appellee  has  acquired  title 
under  the  10-year  statute  of  limitation  to 
100  acres  of  land  owned  by  appellant,  and  the 
evidence  showing  this  is  in  such  shape  that 
the  trial  court  could  have  held  and  should 
have  held  that  appellee's  claim  thereto  was 
established  as  a  matter  of  law. 

All  assignments  are  therefore  overruled, 
and  the  judgment  of  the  trial  conrt  is  af- 
firmed. 

On  Motion  for  Rehearing. 

We  have  carefully  c<Hi8idered  appellant's 
motion  for  rehearing,  and  bare  concluded 
that  it  should  be  denied.  We  are  also  ear- 
nestly requested  to  certify  to  the  Supreme 
Court,  on  the  ground,  as  claimed,  that  our 
opinion  affirming  this  case  is  in  conflict  with 
the  holding  of  the  Supreme  C!ourt  In  the 
case  of  Stevens  v.  Pedregon,  173  S.  W.  210. 
We  respectfully  decline  to  grant  the  request 
for  two  reasons: 

First,  because  we  do  not  think  the  opinion 
of  the  Supreme  Court  in  the  Stevens-Pedre- 
gon  Case,  considered  in  its  entirety,  is  sus- 
ceptible of  the  construction  contended  for  by 
appellant  Our  understanding  of  that  opin- 
ion is  stated  in  our  opinion  in  the  case  of 
Brown  v.  Fisher,  193  S.  W.  362. 

The  other  reason  is  that  the  very  question 
which  appellant  wants  certified  is  now  pend- 
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lug  before  the  Bnpreme  Court,  and  will  be 
reached  and  decided,  In  all  probability,  be- 
fore action  of  tbat  court  could  be  bad  on  the 
question,  if  here  certified. 


JACKSON  et  al.  t.  McALLISTEB  et  al. 

(No.  8538.) 

(Court  of  CiTil  Aopeals  of  Texas.     Ft.  Worth. 

April  7,  1917.     Rehearing  Denied 

May  12,  1917.) 

1.  SlANDAHtrs    ®=>143(2)  —  Laches— Control 

OF  COMMISSIONEBS'   COCBT— ROAD   BoNDS. 

Where,  after  district  road  bonds  had  been 
issued,  approved  by  the  Attorney  Greneral,  and 
registered  by  the  comptroller,  under  Rev.  St 
1911,  arts.  628,  631,  632,  the  commiBsioners' 
court,  on  petition  of  a  ctmtroUing  number  of 
the  voters  of  the  district,  made  an  order  deter- 
mining that  the  bonds  could  not  be  sold  at  par, 
repealing  the  order  authorizing  their  issuance 
and  canceling  the  bonds,  mandamus  would  not 
lie,  nearly  five  years  after  the  original  dection, 
to  compd.  reissuance  of  the  bonds  on  the  ground 
the  rescinding  order  was  without  authority,  the 
record  showing  that  the  Attorney  General  can- 
celed and  withdrew  bis  approval  of  the  bonds 
after  their  cancellation,  and  being  silent  as  to 
whether  he  would  reapprove  them  if  again  is- 
sued, and  whether  the  roads,  etc.,  within  the 
district  were  as  they  existed  at  the  date  of  the 
original  election. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  f  286.] 

2.  Highways  «=»165— Powekb  o»  Comuis- 
sionebs'  coubt. 

By  Rev.  St.  1911,  art.  2241,  as  to  powers 
of  commissioners'  courts  over  public  roads  and 
highways,  such  courts  are  given  general  jurisdic- 
tion. 

3.  CoTJNTiES  «=j182— Bonds— PowEB  of  Com- 

UTSSI0NER8'   COUBT. 

Where  district  roads  bonds  are  issued  under 
Rev.  St.  1911,  arta  628,  631,  632,  the  commis- 
aioners'  court,  as  incidental  to  the  express  power 
over  roads  given  by  article  2241,  and  the  "con- 
trol" and  "custody"  of  the  bonds  given  to  the 
court  by  article  632,  has  power  to  determine 
the  manner  and  methods  to  be  adopted  in  order 
to  effect  a  sale,  and  when  it  is  not  reasonably 
possible  to  sell  them  at  par. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S  285.] 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  O.  L.  Lockett,  Judge. 

Mandamus  by  J.  W.  McAllister  and  others 
against  B.  J.  Jackson  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed, and  judgment  entered.     . 

Walter  &  Baker  and  S.  C.  Padelford,  all  of 
Cleburne,  for  appellants.  Ramsey  &  Odell 
and  Kugle  &  Warren,  all  of  Cleburne,  for  ap- 
pellees. 

OONNErI  O.  J.  On  June  4, 1912,  126  resi- 
dent property  taxpaylng  voters  residing  In  a 
certain  defined  territory  In  Johnson  county 
presented  to  the  commlasionerB'  court  of  that 
comity,  pursuant  to  the  terms  of  article  628 
of  our  Revised  Statutes,  a  petition  for  an 
election  to  be  held  in  said  district  to  deter- 
mine whether  or  not  bonds  of  such  district 
should  be  issued  in  the  sum  of  $75,000  for  the 


purpose  "of  constructing,  maintaining,  or  op- 
erating macadamized,  graveled  or  paved 
roads  and  turnpikes  In  said  district,  or  In 
aid  thereof,"  and  "also  as  to  whether  or  not 
a  tax  shall  be  levied  upon  the  property  of 
said  •  •  •  defined  district  •  •  'for 
the  purpose  of  paying  the  interest  on  said 
bonds  and  to  provide  a  sinking  fund  for  the 
redemption  thereof." 

On  the  same  day  said  petition  was  dniy 
heard  and  considered  by  said  commissioners' 
court,  and  an  order  was  duly  entered  call- 
ing for  the  election  as  prayed  for  to  be  held 
by  the  qualified  voters  In  said  district  on  July 
la,  1912.  The  order  described  the  district  by 
metes  and  bounds,  designated  the  place  at 
which  the  election  should  be  held,  appointed 
a  manager  for  the  election,  eta,  and  the  clerk 
of  the  commissioners'  court  was  ordered  to 
issue  and  have  published  a  notice  of  the  elec- 
tion, as  provided  by  law. 

The  notice  of  the  election  was  duly  pub- 
lished, and  the  election,  so  far  as  the  record 
shows,  was  duly  held  at  the  time  and  place 
designated  in  the  order,  after  which,  on  July 
22*,  1912,  as  api)ears  from  an  order  then  duly 
entered  at  a  special  meeting  of  the  commis- 
sioners' court,  the  returns  of  the  election  were 
duly  canvassed,  and  It  was  found  tbat  there 
were  cast  at  said  election  232  votes,  of  which 
163  were  cast' "for  the  bonds  and  tax"  and 
69  were  cast  "against  the  bonds  and  tax." 
The  order  further  recites  that,  it  having  ap- 
peared to  the  cotirt  that  the  proposition  to 
Issue  said  bonds  and  Isvy  said  tax  had  been 
sustained  by  a  two-tnlrds  majority  of  the 
qualified  taxpaylng  voters  at  said  election, 
the  said  defined  district  be  constituted  road 
district  No.  2  of  Johnson  county,  to  have  "all 
the  corporate  and  other  rights  as  sudi  per- 
mitted and  allowed  by  law." 

On  August  16,  1912,  at  a  regular  meeting 
of  said  court,  an  order  was  duly  entered  pro- 
viding for  the  issuance  of  the  bonds,  fixing 
the  rate  of  Interest,  adopting  the  form  of  the 
bonds,  and  levying  a  tax  of  64  cents  on  each 
$100  valuation  of  taxable  property  in  said 
district  to  provide  for  the  payment  of  Inter- 
est and  the  creation  of  a  sinking  fund  for  the 
redemption  of  the  bonds.  Thereafter,  in  ac- 
cordance with  said  order,  said  bonds  were 
duly  Issued,  dated  October  1,  1912,  signed  by 
the  county  judge  of  Johnson  county,  counter- 
signed by  the  county  cler^  and  registered 
with  the  county  treasurer  of  said  county. 
Later  said  bonds  were  submitted  to  the  At- 
torney General  of  Texas  for  his  approval  and 
on  April  11,  1913,  a  certlficJate  was  duly  exe- 
cuted by  him  to  the  effect  that  said  bonds 
had  been  submitted  to  him,  and  that,  after 
careful  examination,  he  found,  among  other 
facts,  the  following: 

"That  said  road  district  No.  2  was,  at  the 
time  of  the  passage  of  the  order  authorizing  the 
issuance  of  said  bonds,  legally  established ;  tliat 
the  order  authorizing  the  issuance  of  said  bond? 
was  in  proper  form  and  legally  passed;    that 
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aaid  bonds  are  In  prop^  form,  and  in  accordance 
with  the  order  authorizing  their  issuance,  and 
all  the  requirements  of  the  law  under  which  they 
were  issued  had  been  complied  with;"  that  it 
was  his  judgment,  and  he  so  found,  that  said 
bonds  were  issued  in  conformity  with  the  stat- 
utes and  laws  of  the  state  of  Texas ;  and  that 
they  were  valid  and  binding  obligations  upon 
said  road  district  No.  2  of  Johnson  county,  Tex 

On  June  8,  1913,  said  b<nids  were  presented 
to  the  comptroller  of  the  state  ot  Texas  for 
registration,  and  by  him  duly  registered.  On 
June  9,  1913,  the  day  following  the  date  <m 
which  said  bonds  had  been  registered  by  the 
comptroller,  an  order  was  entered  by  the 
commissioners'  court  of  Johnson  county,  Tex., 
reciting  that  It  had  on  that  day  beard  a  peti- 
tion of  235  property  taxpaylng  citizens  and 
ijuallfled  voters  of  said  road  district  No.  2,  re- 
questing the  court  to  repeal  and  cancel  the 
order  of  the  court  tor  the  issuance  of  said 
bonds;  that  none  of  said  bonds  had  been 
sold,  and  that  said  commissioners'  court  had 
been  unable  to  sell  the  same,  or  any  of  the 
same,  at  par  and  accrued  Interest,  and  that 
it  was  the  opinion  of  the  court  that  the  saiqe 
could  never  be  so  sold,  and  that  after  due 
eonslderatlon  of  said  petition  It  was  accord- 
ingly ordered  that  the  order  of  August  15, 
1912,  authorizing  the  Issuance  of  said  bonds, 
be  repealed,  and  that  said  bonds  be  destroy- 
ed and  the  taxes  collected  for  the  purpose  of 
paying  the  interest  on  said  bonds  and  creat- 
ing a  sinking  fimd  for  the  same  be  refunded 
to  the  taxpayers  who  had  paid  th^r  taxes. 
None  of  said  bonds  were  ever  sold,  but  in  ac- 
cordance with  the  order  last  referred  to,  all 
of  the  same  were  marked  "canceled,"  and  are 
now  in  the  custody  of  the  county  treasurer  of 
Johnson  county. 

On  September  6,  1915,  the  appellees  in  this 
case  presented  to  the  commissioners*  court  of 
Johns(xi  county  a  petition  for  the  reinstate- 
ment and  reissuance  of  said  bonds.  The  pe- 
tition was  signed  by  J.  W.  McAllister  and  134 
others.  On  September  14,  1915,  It  seems  that 
this  petition  was  considered  by  the  commis- 
sioners' court,  and  by  that  court  an  order 
was  made  to  the  effect  that  the  petition  for 
the  reissuance  of  said  bonds  had  been  duly 
considered,  but  that.  It  appearing  to  the 
court  that  a  majority  of  the  qualified  tax- 
paying  voters  of  road  district  No.  2  were  im- 
posed to  reissuing  said  bonds,  the  petition 
was  denied.  Thereupon  the  appellees,  resi- 
dent taxpaylng  voters  residing  within  the 
limits  of  road  district  No.  2,  instituted  this 
suit  against  B.  Jay  Jackson,  as  county  judge 
and  the  four  county  commissioners,  county 
derk,  and  county  treasurer,  of  Johnson 
county,  and  against  said  road  district  No.  2, 
for  a  mandamus  to  compel  the  reissuance  of 
said  bonds,  on  the  ground  that  the  order  of 
the  commissioners'  court,  purporting  to  re- 
scind the  order  authorizing  the  Issuance  and 
the  attempted  cancellation  of  said  bonds,  was 
without  authority,  null,  and  void.  The  ap- 
pellees by  petition  alleged  in  detail  the  facts 


upon  which  the  petition  was  based  snbstan- 
tlally  as  hereinbefore  set  out. 

The  appellants  J.  T.  Steward  and  ten  oth- 
ers obtained  leave  of  the  court  to  intervene 
in  the  cause  as  property  taxpaylng  resident 
voters  of  said  district,  and  Joined  with  the 
other  named  appellants  in  filing  an  amended 
answer  in  which,  briefly  stated,  the  defend- 
ants, besides  the  general  denial,  specially 
denied  that  road  district  No.  2  had  been  duly 
Incorporated,  and  attacked  the  regularity 
and  validity  of  all  of  the  proceedings  preced- 
ing the  Section  hereinabove  mentioned,  al- 
leging that  the  petition  for.  the  electi<m  liad 
been  fraudulently  procured  and  pres«]ted 
without  notice  to  the  defendants;  that  the 
defendants  had  no  notice  of  the  election;  that 
their  property  was  so  situated  as  to  not 
be  benefited  by  the  improvement  of  any  road 
in  the  district;  that  the  court  prior  to  the 
election  had  not  decided  whether  roads  or 
turnpikes  should  be  constructed,  maintained, 
or  operated  In  said  district,  and  hence  tliat 
the  voters  did  not  know  specifically  tlie  pur- 
pose for  which  bonds  were  to  be  issued,  eta 
The  defendants  further  pleaded  that,  after 
the  bonds  had  been  Issued  and  approved  by 
the  Attorney  General  and  registered  by  the 
comptroller,  the  commissioners'  oourt  had 
offered  and  advertised  them  for  sale,  after 
due  and  reasonable  notice ;  and,  after  all  doe 
and  proper  efforts  were  made  to  sell  the  same 
by  the  county  judge,  it  was  found  that  they 
were  unable  to  do  so  at  par.  The  answer 
further  set  up  the  petition  and  order  of  can- 
cellation, etc.,  as  hereinbefore  recited. 

The  court  sustained  numerous  special  ex- 
ceptions to  the  answer,  and  upon  a  hearing 
of  the  evidence  peremptorily  Instructed  the 
jury  to  find  for  the  plaintiffs,  which  the 
jury  did,  and  It  was  thereupon  decreed  that 
the  order  of  the  commissioners'  court  cancel- 
ing its  previous  order  for  the  issuance  of  the 
bonds,  be  set  aside  and  adjudged  to  have 
been  made  without  authority.  The  judgment 
further  decreed  that  the  county  Judge  and 
the  commissioners,  naming  them  who  consti- 
tuted the  commissioners'  court  of  Johnson 
county — 

"pass  an  order  and  enter  same  npon  the  min- 
utes of  said  court,  rescinding  and  canceling  said 
order  or  resolution  of  date  June  9,  1913.  and 
that  the  defendant  road  district  No.  2  of  John- 
son county,  Tex.,  and  the  defendants,  the  com- 
missioners court  of  Johnson  county,  Tei. 
(again  naming  the  members  of  the  court),  are 
ordered  and  directed  to  reissue  the  bonds  of 
said  road  district  No.  2  of  Johnson  county,  'Tex, 
to  be  dated  October  1,  1912,  in  the  sum  of  $75,- 
CKK),  of  the  same  denomination,  bearing  the  same 
rate  of  interest,  and  otherwise  substantiallr 
the  same  as  the  bonds  heretofore  issued  by  and 
for  and  in  behalf  of  said  road  district  No.  2 
of  Johnson  county,  and  attempted  to  be  canceled 
by  said  order  above  referred  to." 

It  was  further  ordered  that  after  the  re- 
issuance of  the  bonds  as  directed  In  the 
judgment  the  same  be  signed  by  B.  Jay  Jack- 
son, county  judge,  and  attested  by  E.  F. 
Metz,  as  county  clerk  of  Johnson  county, 
with  the  seal  of  the  commissioners'  court  of 
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Jobnson  county  Impressed  thereon,  and  tbat 
the  bonds  be  registered  by  the  county  treas- 
urer. The  Judgment  farther  directed  that 
the  commissioners'  court  should  levy  a  tax 
on  all  of  the  taxable  property  located  In  said 
road  district  No.  2  for  the  year  1916  and 
years  subsequent  thereto,  for  the  purpose  of 
pa.ring  Interest  and  creating  a  sinking  fund 
for  the  payment  of  the  bonds.  It  was  fur- 
ther ordered  that  the  bonds  be  submitted  to 
the  Attorney  General  for  his  approval  and 
to  the  Comptroller  of  Texas  for  registration, 
as  provided  by  law,  after  which  the  bMids 
should  be  offered  for  sale  to  the  highest  bid- 
der for  cash,  after  due  notice,  as  required  by 
law,  for  not  less  than  their  par  value,  a^d  it 
was  ordered  that  the  writ  of  mandamus  and 
such  other  writs  and  processes  as  might  be 
necessary'  to  secure  the  execution  and  com- 
pliance with  the  terms  of  the  decree  be  is- 
sued as  against  all  the  defendants,  and  that 
the  plaintiffs  recover  all  costs. 

From  the  decree  so  entered  the  defendants 
have  duly  appealed  to  this  court,  and  present 
some  47  assignments  of  error. 

[1  ]  In  the  view  we  have  taken  of  the  case 
we  deem  It  unnecessary  to  discuss  and  deter- 
mine the  many  questions  so  interestingly  and 
ublj  presented  In  the  briefs  of  counsel.  For 
the  most  part  these  questions  relate  to  the 
validity  of  the  proceedings  which  antedate 
the  original  order  declaring  the  result  of  the 
election  in  said  road  district  No.  2,  and  or- 
dering the  issuance  of  the  bonds  and  the 
levy  of  the  tax  as  determined  by  the  election. 
The  statute  (article  631)  provides  that  if 
after  the  result  of  an  election  of  the  kind  Is 
known,  it  shall  appear  to  the  commissioners' 
court  of  the  county  that  a  two-thirds  ma- 
jority of  the  vote  cast  at  such  election  were 
in  favor  of  the  issuance  of  bonds,  then  it 
shaU  be  the  duty  of  said  commissioners' 
court,  as  soon  thereafter  as  practicable,  to  is- 
sue said  bonds  on  the  faith  and  credit  of 
the  county,  or  of.  the  defined  district  within 
which  the  election  was  held.  But  it  must  be 
observed  that  the  case  presented  is  not  one 
tvhere  the  commissioners'  court  under  such 
circurastances  have  refused  to  issue  bonds, 
[n  the  cose  before  us  the  bonds  were  in  fact 
issued,  were  In  fact  presented  to  and  approv- 
ed by  the  Attorney  Oeneral,  and  registered 
vith  the  comptroller,  as  required  by  law. 
rhus  far  no  complaint  is  made  in  behalf  of 
ippellees  of  the  proceedings  of  the  commis- 
sioners' court;  on  the  contrary,  appellees 
ifflrm  that  all  of  these  proceedings,  regard- 
ess  of  the  objections  urged  by  appellants, 
vere  In  all  things  regular  and  lawful.  It 
'urther  appears  from  allegations  and  from 
he  evidence  that  between  the  date  of  the 
ssuance  of  the  bonds,  viz.  on  October  1, 
912,  and  the  date  upon  which  the  bonds 
cere  canceled,  as  complained  of,  to  wit,  on 
he  9tli  day  of  June,  1913,  the  county  Judge, 
y  correspondence  with  dealers  In  such  se- 
uritles  and  perhaps  otherwise,  made  efforts 
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to  sell  the  bonds,  bnt  was  unable  to  sell  or 
secure  an  offer  therefor  at  par,  as  was  spe- 
dflcally  required  by  article  632  of  the  B«- 
vlsed  Statutes.  Said  article  also  specifical- 
ly requires  that: 

"Such  bonds,  when  so  issoed,  shall  continue 
in  the  custody  of,  and  under  the  control  of  the 
commissioners'  court  of  the  county  in  which 
they  were  issued." 

The  record  also  shows  that  after  the  can- 
cellation of  the  bonds  under  consideration  by 
the  commissioners'  court  of  Johnson  county, 
the  Attorney  General  of  Texas  canceled  and 
withdrew  his  approval  thereof,  and  the  rec- 
ord is  entirely  silent  as  to  whether  or  not 
he  would  reapprove  said  bonds  in  event  they 
were  again  Issued,  as  required  by  the  order 
of  the  district  court.  The  record  is  also  si- 
lent whether  the  roads,  if  any,  and  the  other 
conditions,  whatever  they  were,  within  road 
district  No.  2,  are  at  this  time  as  they  exist- 
ed at  the  date  of  the  election  stated.  The 
question,  therefore,  with  which  we  are  con- 
fronted is,  not  whether  the  commissioners' 
court  could  in  the  first  Instance  arbitrarily 
refuse  to  issue  the  bonds,  but  whether  at  this 
time,  some  4  years  and  8  months  after  the 
original  election,  we  shall  approve  the  Judg- 
ment ordering  their  reissuance.  We  think 
not. 

[2, 3]  The  statute  (Revised  Statutes,  art. 
637)  provides  that  for  the  purposes  intended 
the  defined  district  accepting  provisions  of 
the  law  by  voting  the  tax  authorized  shall  be 
"made  and  created  a  body  corporate,  which 
may  sue  and  be  sued  in  like  manner  as  coun- 
ties." The  law  gives  no  express  definition 
of  its  purposes  or  powers,  and  designates  no 
other  person  or  body  than  the  commissioners' 
court  to  act  for  or  in  any  manner  represent 
the  corporate  body  thus  established.  On  the 
contrary,  the  chapter  relating  to  the  subject 
merely  commits  to  the  commissioners'  court 
the  duty  of  Issuing  the  bonds,  of  retaining 
their  custody  until  sold,  and  of  making  the 
proper  disposition  of  the  funds,  etc.  By 
other  statutes  the  commissioners'  courts  arp 
specially  given  power  to  "lay  out  and  es- 
tablish, change,  and  discontinue  public  roads 
and  highways."  See  article  2241,  par.  3.  The 
jurisdiction  thus  given  Is  generaL  Allen  r. 
Parker  Co.,  23  Tex.  Civ.  App.  536, 57  S.  W.  703 ; 
Howe  V.  Rose,  35  Tex.  Civ.  App.  328,  80  S.  W. 
1023 ;  McCown  v.  HiU,  73  S.  W.  851 ;  Gaines 
V.  Newbrough,  12  Tex.  Civ.  App.  466,  34  S. 
W.  1048.  If  then  the  fact  was,  as  there  Is 
evidence  tending  to  show,  that  the  bonds 
theretofore  Issued  could  not  be  sold  at  par, 
and  if  the  further  fact  was  as  recited  In 
said  order  of  cancellation  that  more  than 
two-thirds  of  the  qualified  voters  of  road 
district  No.  2  appeared  before  them  and 
sought  the  cancellatl(Hi  of  the  bonds,  thee 
must  it  be  said  that  the  commissioners'  court 
and  the  Attorney  General  were  wholly  with- 
out discretion  or  power  to  meet  the  situa- 
tion!   Was  the  commissioners'  court  undei 
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all  of  tbe  drcumstances  to  remain  snplne 
and  undertake  to  retain  the  bonds  In  their 
negotiable  form  bo  as  to  present  the  possi- 
bility of  reaching  an  innocent  third  person? 
Or  may  the  court  vinder  conceivable  circum- 
stances ehter  an  order  canceling  the  bonds? 
We  are  of  the  opinion  that  it  cannot  be  said 
that  no  such  power  existed.  It  is  true  there 
is  no  provision  In  the  law  so  authorizing,  but 
the  commissioners'  court  is  undoubtedly  the 
governing  body  for  county  business,  and 
the  only  designated  body  for  the  control  of 
road  district  No.  2.  The  commissioners' 
court  have  been  given  express  power  and  gen- 
eral jurlsdicticHi  over  the  roads  of  the  county 
and  of  the  precincts ;  it  can  order  the  laying 
out,  the  opening,  or  discontinuance  of  such 
roads,  and,  as  it  seems  to  us,  It  will  be  un- 
reasonable to  infer  that  under  all  circum- 
stances the  people  of  a  given  district  or  of  a 
county  would  be  wholly  helpless.  It  may 
fairly  be  Implied,  we  think,  that  the  power 
to  sell,  together  with  the  express  inhibition 
of  the  statute  to  not  sell  such  bonds  below 
par  and  but  for  cash,  invested  the  commis- 
sioners' court  with  such  incidental  power 
and  discretion  as  was  necessary  to  determine 
the  manner  and  methods  to  be  ad(9ted  in  or- 
der to  effect  a  sale  and  Just  when  and  under 
what  conditions  it  was  no  longer  reasonably 
possible  to  meet  the  statute  by  a  sale  for  cash 
at  par. 

If  such  a  power  under  any  reasonable  state 
of  facts  exists,  then  their  judgment  and  dis- 
cretion in  the  premises  is  not  the  subject  of 
control  by  writ  of  mandamus,  and  the  order 
of  cancellation  under  consideration  would, 
la  such  case,  be  in  the  nature  of  a  Judgment, 
mere  errors  or  mistakes  In  which  are  not  re- 
viewable, unless  power  to  review  is  provided, 
or  unless  it  affirmatively  appeared  that  the 
power  and  discretion  of  the  commissioners' 
court  had  been  arbitrarily  exercised.  See 
Callaghan  v.  SaUiway,  5  Tex.  Civ.  App.  239, 
•23  S.  W.  837;  Matlock,  Miller  &  Dycus  v. 
Smith,  96  Tex.  211,  71  S.  W.  956.  To  U- 
lustrate,  possibly  with  more  clearness,  the 
view  we  have,  let  it  be  supposed  that  it  was 
shown  to  the  commissioners'  court  upon  the 
date  of  the  order  of  cancellation  that  in  fact 
the  returns  of  the  election  theretofore  held 
were  false ;  i.  e.,  that  no  election  had  In  fact 
been  held,  or  that  the  majority  was  the  re- 
verse of  that  shown  in  the  returns.  It  may 
be  said  tliat  in  a  case  such  as  instanced  the 
proper  remedy  would  be  by  contest  of  the 
election,  but  if  this  be  admitted,  would  a 
trial  court  be  required  by  mandamus  to  di- 
rect a  revocation  of  an  order  of  cancellation, 
the  facts  being  undisputed,  merely  because 
the  commissioners'  court  had  taken  a  short 
cut  to  the  same  end?    We  cannot  think  so. 

It  is  suggested  by  appellees  in  their  brief 
that  the  qualified  voters  of  road  district  No. 
2  could  have  nullified  the  proceedings  result- 
ing In  the  Issuance  of  the  bonds  in  question 


by  an  election  duly  ordered  and  tidd  for  that 
purpose.  But  for  what  reason  were  sucb 
voters  confined  to  such  method?  No  statute 
is  pointed  out  tliat  so  provides.  Indeed  the 
statute  having  direct  reference  to  the  subject, 
as  before  Indicated,  gives  the  power  to  a  de- 
fined class  of  citizens  in  a  defined  district 
to  create  an  incorporated  district.  The  pur- 
poses of  the  corporation  are  not  declared 
But  evidently,  as  must  be  implied,  the  pur- 
poses relate  to  the  general  subject  of  th<? 
making  or  Improvement  of  public  roads  II 
the  Incorporated  district,  and  must  be  con- 
fined thereto.  And,  as  also  mentioned  before, 
the  express  power  given  to  the  class  of  vot- 
ers or  to  the  corporation  when  fomaed  are 
very  few.  The  qualified  voters  may,  in  the 
manner  provided,  create  the  corporation. 
The  corporation  when  formed  may  sue  aD<l 
be  sued.  In  all  things  else  relating  to  the 
powers  of  the  corporation  the  law  is  silent. 
Such  a  corporation  seems  to  be  anomalous. 
But  It  may  not  be  inapt  to  Uken  it  to  a  polit- 
ical entity  or  body  in  the  nature  of  a  frw 
democracy  in  which  the  qualified  voters  aai 
the  corporation  may,  in  all  things,  within 
the  scope  of  the  purposes  for  which  the  bwl.v 
was  organized,  take  any  action  or  adopt  aa.r 
method  not  forbidden  by  law  tliat  may  b» 
deemed  necessary  for  the  general  welfaiv. 
If,  therefore,  it  be  assumed  that  the  electioL 
as  originally  ordered  and  held  was  in  a:: 
things  regular,  then  by  the  terms  of  tli- 
statute  road  district  No.  2  became  a  corpora- 
tion with  power  to  sue  and  be  sued,  and  I:: 
the  absence  of  restriction — and  there  Is  no[i<'> 
In  the  statute — ^had  the  inherent  power  m 
guard  its  vital  interests  and  to  appoict 
agents.  If  necessary,  or  certainly  to  Instruct 
designated  agents,  to  perform  its  will.  What 
insuperable  objection,  therefore,  can  be  as- 
signed to  the  action  of  the  controlling  numN>r 
of  the  constituent  legal  voters  of  road  dis- 
trict No.  2  in  voicing  their  will  by  petltli-; 
rather  than  by  an  election,  and  in  selectic 
the  commissioners'  court  to  execute  tha: 
will?  We  confess  that  we  cannot  advance 
any  sufficient  reason  why,  under  the  clnruo- 
stances  of  this  case,  the  action  thus  taken  b; 
the  qualified  voters  of  road  district  No.  2  ani 
the  commissioners'  court  of  Jolmson  count.r 
in  canceling  the  bonds  in  question  was  sn 
denuded  or  deprived  of  all  vitality  and  validi- 
ty as  to  require  the  Issuance  of  the  writ  vi 
mandamus  as  herein  sought  It  is  said  In 
10  Cyc.  1007: 

"If  the  means  employed  are  reasonably  adapt- 
ed to  the  ends  for  which  the  corivomtion  vjs 
created,  they  come  within  its  implied  or  iiri- 
dental  powers,  although  they  ma^  not  be  s^v- 
cifically  designated  by  the  act  of  incorporarkc. 
Tlie  meaning  is  that,  except  where  expressJj 
restricted  by  charter  or  statute,  corporatuns 
take,  by  implication,  the  right  to  use  all  reawo- 
able  modes  of  executing  their  expreaa  povm 
which  a  natural  person  might  adopt  in  the  ex- 
ercise of  similar  powers.  They  must  have  i 
choice  of  means  adapted  to  ends,  and  are  o'-t 
to  be  eonfined  to  any  <»e  mode  of  operacioa.' ' 
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In  another  part  of  the  same  authority  (10 
Cyc  p.  353)  it  la  said: 

"By  the  principles  of  the  common  law,  every 
corporation  aggregate  poeseases  the  iuherent 
power  to  make  all  necessary  rules  and  regula- 
tions for  its  government  and  operation,  although 
such  power  may  not  be  expressly  conferred  in 
its  charter,  in  the  statute  of  its  creation,  or  in 
any  other  statute.  It  is  regarded  as  a  power 
that  is  included  in  the  grant  of  the  eapneity  of 
being  a  corporation.  It  is  generally  said  to  be 
'an  incident  to  a  corporation.' " 

As  before  noted,  the  statute  (article  632) 
commits  the  custody  of  the  bonds  after  their 
iiisaance  to  the  control  of  the  commissioners' 
conrt  until  sold,  and  particularly  limits  the 
power  otf  sale  to  a  sale  for  cash  "at  not  less 
than  their  par  value."  We  cannot  think  that 
it  Is  wlthiu  the  meaning  of  the  statutes  re- 
lating to  the  subject  that  it  was  ever  contem- 
plated that  they  should  retain  custody  and 
control  of  the  bonds  in  negotiable  form  for  a 
period  without  limitation  awaiting  a  tlnte 
when  the  bonds  could  be  sold  for  par.  To  so 
construe  the  law  is  to  say  that  after  the  1» 
suanee  of  the  bonds  and  after  an  unsuccess- 
ful etlort  to  sell  them  at  par,  the  commission- 
ers' court  may  retain  the  bonds  for  an  in- 
deflnite  number  of  years  and  then,  without 
further  notice  to  the  people  of  the  district  or 
county,  proceed  at  once  to  sell  the  bonds,  re- 
gardless of  whatever  changes  may  have  tak- 
en place  in  the  district  or  In  the  condition  of 
the  people.  The  centers  of  the  population 
may  have  altogether  changed,  or  the  district 
possibly  become  depopulated,  or  the  roads  in 
the  district  already  sufiBclently  Improved  by 
the  citizens  under  the  general  road  laws,  or 
the  roads  under  the  lawful  orders  of  the  coni- 
mIs.sloners'  court  may  have  been  wholly  dis- 
continued. Some  discretion,  therefore,  lies 
In  the  commissioners'  court,  as  it  seems  to 
ns,  to  recognize  such  facts  and  meet  such 
conditions.  As  we  may  have  already  noted, 
no  proof  was  offered  below  in  behalf  of  ap- 
pellees tiiat  if  relRsued  the  bonds  would  now 
be  approved  by  the  Attorney  General,  with- 
out which  they  would  not  be  valid  and  could 
not  be  sold  for  par.  We  are  not  inclined  to 
adopt  the  contention  of  appellees  that  we 
must  so  Infer.  The  commissioners'  court,  as 
the  legal  representatives  of  road  district  No. 
2  and  of  Johnson  county,  steadfastly  refused 
to  reissue  the  bonds,  and  we  cannot  think 
upon  the  showing  made  that  their  Judgment 
at  this  late  day  should  be  disturbed.  If  the 
conditions  of  road  district  No.  2  and  of  the 
people  therein  are  at  this  time  such  as  to 
make  It  desirable  for  the  issuance  of  bonds 
for  the  Improvement  of  roads  in  that  district, 
as  provided  in  that  law,  it  can  be  readily  so 
determined  by  another  election  with  proceed- 
ings as  before. 

We,  therefore,  conclude  that  the  judgment 
of  the  district  court  directed  to  the  oomniis- 
sioners'  court  of  Johnson  county  should  be 
set  aside,  and  Judgment  here  entered  that  ap- 
pellees take  nothing  by  their  suit.  * 


AMERICAN  BONDING  CO.  OP  BALTl- 

MOKE,  MD.,  V.  FOUNTAIN. 

(No.  5877.) 

(Conrt  of  CivU  Appeals  of  Texas.    San  Antonio. 

Juno  13,  1917.) 

1.  GCABOIAR  AND  WaRD   «=>175— BoND— DE- 

rAt7LT  BEFOBB  EXECUTION. 

The  surety  on  a  guardian's  bond  is  not 
liable  for  a  misappropriation  before  its  execu- 
tion, not  being  made  so  by  its  terms. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  Sj  60(V-606.] 

2.  EVIDENCB  «S>64  —  PBKSpMPnON  OH   PBB- 

SUMPTION. 

Pyramiding  surmises  and  presumptions  is 
not  permissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |  74.] 

3.  GuABDiAN  AWD  Wabd  ®=»182(«)— Sdbett— 
MoNCY  IN  Guardian's  Hands— Bvidbnce. 

Kegarding  liability  of  surety  on  guardian's 
bond,  any  presumption  that  money  presumed  to 
have  be«i  received  by  guardian  before  giving 
of  bond,  under  sale  approved  by  court,  continued 
in  his  possession  till  it  was  given  would  be  over- 
come by  conjecture  from  fact  proved  that  be- 
tween such  dates  the  guardian  bad  no  money  of 
his  own,  and  spent  for  his  own  ose  approxi- 
mately  the  amount  of  such  purchase  money. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  fS  654-65T.] 

4.  Guardian  and  Ward  ig=»182(6)— Surett— 
Liability  fob  Notes— Evidence. 

Any  presumption  that  a  guardian  had  notes 
belODgigg  to  the  ward  established  no  liability 
against  his  surety,  an  outstanding  debt  belong- 
ing to  the  ward  not  being  assets  in  the  guar- 
dian's hands  to  charge  him;  negligence  or  frand 
not  being  shown. 

[Ed.  Note.— For  other  cases,  seo  Guardian  and 
Ward,  Cent  Dig.  S$  654-657.] 

5.  Homestead  <S=>142(1)— Liabilxtt  fob  An- 
cestor's Default  as  Guardian. 

Homestead  desrending  from  father  to  cbU- 
dren  cannot  be  offset  by  surety  on  bmd  of  fa- 
ther as  guardian  of  children;  but  otherwise  as 
to  all  other  property  so  descending. 

[Ed.  Note.— FV>r  other  cbspr,  see  Homestead, 
Cent  Dig.  {{  271-273,  277-280.] 

6.  Guardian  and  Ward  ®=»173 — Surbtt— In- 
tsrest  Ai'TEB  Guardian's  Death. 

liegarding  liability  of  surety  on  guardian's 
bond,  no  interest  can  be  charged  against  the 
guardian  after  his  death. 

[E^  Note.— For  other  cases,  see  Gnardian  and 
Ward,  Cent  Dig.  »  570-08&] 

Appeal  from  District  Court,  Brazos  County; 
J.  C.  Scott,  Judge. 

Action  by  J.  L.  Fountain,  guardian  of  Char- 
lotte Sanders  and  others,  against  the  Ameri- 
can Bonding  Company  of  Baltimore,  Md. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Doremus,  Butler  &  Henderson,  of  Bryan, 
for  appellant.  J.  G.  Minkert,  of  Bryan,  for 
appellee. 

SWEARINGEN,  J.  This  Is  a  suit  by  appel- 
lee, J.  L.  Fountain,  guardian  of  the  persons 
and  estate  of  minors,  against  the  appellant, 
a  surety  on  the  bond  of  a  prior  guardian,  the 
father  of  the  minors,  for  a  devastavit  of  $3,- 
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000,  committed  by  the  father  as  guardian  dur- 
Ing  the  life  of  the  bond  sued  upon.  The  suit 
was  tried  by  the  court  without  a  Jury,  and 
Judgment  was  rendered  again&t  the  defendant 
surety  for  $1,500,  the  pooalty  limited  by  the 
bond. 

Appellee  substantially  alleged  the  appoint- 
ment of  the  father  as  guardian  and  the  exe- 
cution of  the  bond  by  the  appellant;  alleged 
that  $1,500  cash  and  $1,500  In  vendor's  li^ 
notes  belonging  to  the  estate  were  In  the 
hands  of  the  gniardlan  at  the  time  the  appel- 
lant's bond  was  executed  and  accepted;  that 
this  $3,000  was  misappropriated  by  the  guard- 
ian while  the  bond  was  in  force;  that  the 
guardian  was  dead  and  his  estate  insolvent. 
Appellant  answered  by  plea  in  bar,  general 
demurrer,  special  exceptions,  and  general 
denial,  and,  liberally  stated,  specially  answer- 
ed that  no  waste  occurred;  that  the  misap- 
propriation, if  any,  occurred  during  the  life 
of  the  first  guardian's  bond,  givwi  July  20, 
1909,  on  which  appellant  was  not  a  surety; 
that  the  second  bond,  on  which  appellant  was 
surety,  was  executed  July  20,  1910;  that  no 
part  of  the  $3,000  was  in  the  hands  of  the 
guardian  at  the  time  the  second  bond  was 
executed  nor  afterwards,  and  no  misappro- 
priation made  thereof  while  appellant's  bond 
was  in  force.  Appellant  allied  that  valuable 
assets  were  received  by  the  minors  by  inherit- 
ance from  their  deceased  father's  estate,  the 
Talue  of  which  should  be  allowed  as  an  offset 
against  any  liability  that  might  be  adjudged 
against  appellant. 

The  facts  are  that  after  the  death  of  the 
mother  of  the  minors,  their  father,  J.  D. 
Sanders,  qualified  as  guardian  of  the  persons' 
and  estate  of  his  minor  children,  and  as  such 
received  24  acres  of  land  and  some  other 
property  not  alleged  to  have  been  wasted,  be- 
longing to  the  minors  by  virtue  of  inheritance 
of  their  mother's  separate  estate.  As  said 
guardian,  Sanders  executed  a  bond  dated  July 
20,  1909,  but  appellant  was  not  a  surety  on 
that  bond.  On  July  31,  1009,  the  guardian 
filed  aK>lication  to  sell  at  private  sale  the  24 
acres  of  land,  fully  described  in  the  applica- 
tion. The  court  ordered  the  sale.  The  guard- 
ian rei>orted  to  the  court  that  the  sale  was 
made  October  19,  1909,  for  $3,000.  One-half, 
or  $1,500,  to  be  paid  In  cash  and  balance 
secured  by  three  vendor's  lien  notes  of  $500 
each,  bearing  8  per  cent,  interest  from  date 
of  note  October  19,  1909,  payable  annually; 
the  first  note  to  mature  October  19,  1910,  the 
second,  October  19,  1911,  the  third,  to  mature 
October  19,  1912.  This  sale  was  by  the  court 
confirmed  and  guardian  ordered  to  make  the 
deed  and  receive  thereafter  the  cash  payment 
and  the  three  notes.  Tliere  is  no  evidence  that 
the  deed  was  ever  made  or  that  the  cash  was 
ever  received  by  the  guardian.  There  is  no 
evidence  that  the  three  notes  mentioned  were 
ever  executed  by  the  purchaser  or  received  by 
the  guardian.    On  tlie  10th  day  of  November. 


1906,  prior  to  petition  for  goardlanahlp,  J.  D. 
Sanders  bought  243  acres  of  land  for  $6,000. 
He  paid  therefor  $2,000  in  cash  and  executed 
his  three  promissiny  notes  for  the  unpaid  por- 
tion of  the  purchase  price.  The  first  note  was 
for  $1,600,  with  8  per  cent,  interest  payable 
annually,  and  matured  January  1,  1910.  The 
second  note  was  also  for  $1,600,  interest  same 
as  first,  and  matured  January  1,  1911.  The 
third  note  was  for  $l,000i  and  matured  Janu- 
ary 1,  1912.  All  three  of  the  notes  were  se- 
cured by  vendor's  lien.  Sanders  made  his 
home  on  this  land  thus  purchased,  and  con- 
tinued to  use  it  as  his  homestead  until  his 
death  July  12,  1911,  Sanders'  left  little  prop- 
erty besides  the  homestead  and  $710  in 
money.  Whether  this  was  one^ialf  or  all  of 
the  money  left  by  Sanders  is  left -uncertain. 
On  July  20,  1910,  the  guardian  executed  a 
new  bond,  with  appellant  as  surety.  The  first 
bond  was  canceled  by  order  of  the  court  upon 
proper  application  and  the  new  one  ordered, 
which  second  bond  is  the  tmsls  of  the  suit  be- 
fore us.  The  deed  from  Castle  to  Sanders, 
conveying  the  land  subsequently  used  as 
homestead,  recites  that  the  first  note  for  $1,- 
500  with  Interest  was  due  January  1,  1910. 
A  release  of  the  two  vendor's  lien  notes  for 
$1,500  each  was  executed  by  the  payee  in  the 
notes,  and  Is  a  link  In  the  chain  of  title  of  the 
minors  to  the  homestead.  That  release  was 
introduced  in  evidence.  The  release  states 
that  J.  D.  Sanders  paid  the  $1,500  and  inter- 
est due  January  1,  1910,  on  that  date,  Janu- 
ary 1,  1910.  The  release  was  executed  in 
1912.  The  evidence  does  not  disclose  that 
Sanders  had  any  money  of  his  O'wn  'with 
which  to  pay  the  note  on  January  1,  1910. 
l^he  record  does  show  that  Sanders  sold  the 
property  of  his  minors  on  the  19th  of  Octo- 
ber, 1909,  and  was  ordered  by  the  court  to 
make  a  deed  and  thereupon  receive  $1,500  la 
cash  and  three  certain  notes.  On  November 
29,  1909,  Sanders  bought  an  Interest  in  a 
small  piece  of  land  and  paid  $176  for  it. 

For  convenience,  we  will  give  our  view  of 
the  law  of  this  case  as  made  by  the  facts  of 
record  first,  and  will  give  such  detailed  treat- 
ment of  the  various  assignments  as  may  be 
necessary  later. 

[1]  Appellant  executed  the  second  bond, 
which  became  etTectlve  July  20,  1910,  and  by 
the  terms  of  that  bond  became  liable  only  for 
prospective  misappropriations.  Moore  v. 
Hanscom,  108  S.  W.  669;  rreedmau  v.  Val- 
ue, 76  S.  W.  822;  Ix)ve  v.  Keowne,  68  Tex. 
200;  Cole  ▼.  Crawford,  69  Tex.  127,  6  S.  W. 
646;  Hetten  ▼.  Lane,  43  Tex.  288;  Barry  v. 
Association,  67  Tex.  2S0,  3  8.  W.  £61;  JBtMi 
Indemnity  Co.  v.  GaUaspy,  101  Miss.  703,  57 
South.  980,  39  L.  R.  A.  (N.  S.)  961,  and  note; 
2  Brandt,  Guaranty  and  Surety,  {  654;  12 
Ruling  Case  Law,  §  52. 

In  view  of  this  rule  of  law,  it  la  important 
to  ascertain  from  the  evidence  when  the  $1,- 
500  cash  from  the  sale  of  the  wards'  land  was 
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actually  received  by  the  guardian  and  ex- 
actly wben  It  was  misappropriated.  It  mis- 
appropriated prior  to  exetcutton  of  the  sec- 
ond bond,  there  can  be  no  liability  against 
the  appellant  surety  on  that  bond.  Id. 
There  Is  no  direct  evidence  that  the  guardian 
actually  did  receive  the  $1,600  at  any  time. 
In  obedience  to  the  order  of  confirmation  of 
sale,  the  guardian  should  have  executed  a 
deed  to  the  land  and  received  the  $1,500  cash 
October  19,  1909.  Whether  he  did  or  not 
Is  left  unanswered  by  the  evidence.  The  pur- 
chaser may  have  failed  to  pay  the  money,  and 
may  not  have  received  the  deed.  But  pre- 
suming that  the  guardian  did  deliver  the  deed 
and  did  receive  the  $1,500  In  cash  on  October 
19,  1909,  the  next  inquiry  is,  What  did  he  do 
with  the  money?  As  guardian,  he  was  re- 
quired to  invest  the  money  upon  a  formal  or- 
der of  the  probate  court.  Moore  v.  Hanscom, 
101  Tex.  300.  There  is  no  evidence  of  such 
an  order  or  investment  From  the  record  It 
may  be  conjectured  that  the  guardian  may 
have  received  the  $1,500  October  19, 1909. 

The  record  does 'not  disclose  that  Sanders, 
the  guardian,  bad  any  money  or  property  of 
his  own  at  that  time  other  than  his  home- 
stead and  other  property  of  small  value.  The 
evidence  discloses  that  on  November  29,  1909, 
Sanders  paid  $175  for  land  for  himself,  and 
that  on  January  1,  1910,  he  paid  the  $1,500 
Castle  note  and  two  years'  Interest  at  8  per 
cent.,  amounting  to  $240.  These  payments, 
aggregating  $1,915,  made  by  Sanders  for  his 
own  beneflt,  within  two  months  of  the  time  he 
should  have  received  the  $1,600  cash  for  his 
wards,  coupled  with  the  fact  that  Sanders  is 
not  shown  to  have  had  any  money  of  his  own 
at  that  time  or  later,  creates  a  surmise  that 
be  did  collect  the  $1,600  for  his  wards,  and 
that  surmised  fact  creates  the  Inference  that 
he  misappropriated  that  same  money  by  In- 
resting  it,  without  an  order  of  court,  in  land, 
and  by  having  the  title  to  that  land  put  in 
blm  individually,  and  not  as  guardian.  If 
the  guardian  did  collect  this  money  for  his 
ward  In  October,  1909,  and  did  use  It  for  him- 
self In  November,  1909,  and  January  1, 1910, 
the  misappropriation  occurred  during  the  life 
of  the  first  bond,  made  July  20,  1909,  and 
prior  to  the  execution  of  the  second  bond, 
which  did  not  become  effective  untU  July  20, 
1910. 

[2]  There  Is  no  evidence  that  the  guardian 
bad  this  $1,500,  which  he  may  have  collected 
In  October,  1909,  for  the  wards,  on  band  or 
in  his  possession  on  July  20,  1910,  when  the 
appellant  bound  Itself  by  the  second  bond. 
Appellee  evidently  relies  upon  the  presump- 
tion that  moneys  that  may  have  been  collect- 
ed on  October  19,  1909,  were  still  In  the  pos- 
session of  the  guardian  July  20,  19l0,  and 
that  the  burden  rested  upon  appellant  to  over- 
come this  presumption  by  proof  of  a  prior 
misappropriation.  Hetten  v.  Lane,  43  Tex. 
288,  288.    03118  presumption  that  the  guardian 


had  the  money  July  20, 1910,  when  tbe  seoood 
bond  was  made,  because  it  was  surmised  that 
he  collected  it  in  October,  1909,  surmised  be- 
cause presumed  that  the  guardian  executed 
and  delivered  the  deed  in  accordance  with  the 
confirmation  of  sale,  seems  to  be  a  case  of 
piling  surmise  upon  a  surmise,  itself  piled  up- 
on a  presumption.  Such  pyramiding  of  sur- 
mises and  presumptions  is  not  permitted  by 
law.  Baldwin  v.  Ooldfrank,  88  Tex.  249,  31 
8.  W.  1064;  Moore  v.  Hanscom,  103  S.  W. 
073;  Lawson  on  Presumptive  Bv.  560,  rule 
118. 

[S]  Moreover,  the  presumption  that  the 
guardian  had  In  his  possession  in  July,  1910, 
hla  wards'  money,  which  he  should  have  col- 
lected in  October,  1909,  is  destroyed  by  the 
proven  fact  that  the  guardian  had  no  money 
of  his  own  during  that  time  and  yet  between 
October  19,  1909,  when  he  should  have  col- 
lected tbe  wards'  money,  and  January  1, 1910, 
about  two  months,  he  spent  for  his  own  ase 
$1,916.  These  proven  facts  authorize  the  In- 
ference that  Sanders  misappropriated  bis 
wards'  money  November  29, 1009,  and  on  Jan- 
nary  1,  1910,  long  prior  to  the  time  when  ap- 
pellant's bond  became  effective.  The  facts  In 
evidence  are  sufficient  to  destroy  the  'pre- 
sumption that  the  money  was  on  hand  when 
tbe  bond  of  July  25,  1910,  took  effect 

We  must  therefore  hold  that  the  evidence 
fails  to  show  that  the  misappropriation  was 
made  during  the  life  of  the  bond  signed  by  ap- 
pellant It  appears  more  than  probable  that 
the  misappropriation  actually  occurred  while 
the  first  bond  was  in  force,  but  this  is  only 
a  plausible  conjecture,  sufficient,  however,  to 
destroy  tbe  presumption,  which,  being  de- 
stroyed, leaves  the  case  without  any  evidence 
of  record  to  sustain  the  trial  court's  finding 
of  fact  that  the  guardian  had  the  $1,600  on 
band  when  the  appellant's  bond  took  effect, 
and  leaves  appellee's  allegation  to  that  effect 
without  the  support  of  any  evidence. 

To  repeat,  the  direct  testimony  shows  that 
tbe  guardian  was  going  after  the  $1,500  cash, 
and  was  going  In  "good  form,"  but  fails  to 
show  he  actually  got  it.  The  testimony  next 
shows  the  guardian  with  no  money  of  his 
own,  paying  out  $1,915  in  cash  in  one  and  two 
months  after  tbe  date  he  was  found  in  pur- 
suit of  his  wards'  money.  This  fact  that  the 
guardian  had  approximately  the  sum  he  ex- 
pected to  get  for  his  wards  may  Justify  the 
Inference  that  he  actually  got  his  wards* 
money  at  the  time  we  lost  sight  of  blm  going 
after  it  If  this  Inference  is  indulged,  and  it 
therefore  be  conceded  that  the  guardian  re- 
ceived his  wards'  money  because  found  later 
with  the  money,  then  It  follows  absolutely 
and  necessarily  that  he  misappropriated  his 
wards'  money  by  buying  with  that  money 
land  for  himself.  These  purchases  occurred 
prior  to  the  execution  of  the  appellant's  bond. 

[4]  This  disposes  of  the  alleged  misappro- 
priation by  the  guardian  of  the  $1,500  cash 
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daring  the  life  of  appellant's  bond,  but  leaves 
undisposed  of  the  allegation  of  misappropria- 
tion of  the  three  notes  for  $500  each,  dated 
October  19,  1909,  and  payable  October  19, 
1910, 1911,  and  1912,  respectively.  The  allega- 
tion Is  that  the  guardian  had  these  three  notes 
In  his  possession  on  July  20,  1910.  The  state- 
ment of  facts  wholly  falls  to  show  that  such 
notes  were  ever  made  or  ever  delivered  to  the 
guardian.  If  any  such  notes  were  made  and 
delivered,  as  contended  by  appellee,  they  may 
have  been  made  to  Sanders  individually. 
Tliere  Is  no  proof  of  this;  It  is  merely  a  con- 
jecture, while  appellee's  contention  may  be 
classed  as  an  inference.  But  it  is  usdess  to 
discuss  the  relative  value  of  conjecture  and 
inference,  because  the  record  falls  utterly  to 
show  that  Sanders  ever  at  any  time  collect- 
ed any  of  the  three  notes  or  any  part  of  them; 
and,  antil  collected,  these  notes  cannot  be 
charged  against  the  guardian  who  was  the 
principal  oa  the  bond;  consequently  cannot 
be  charged  against  the  surety  on  the  bond. 
The  rule  is  thus  announced  In  Townsend  v. 
Manger,  9  Tex.  312: 

"An  outstanding  debt  due  to  the  decedent  Is 
not  assets  in  the  hands  of  his  executor  or  admin- 
istrator to  charge  him,  where  there  has  not 
been  gross  negligence,  or  the  delay  in  collecting 
it  has  not  been  collusive,  fraudulent,  or  unrea- 
sonable." 

From  this  role  thus  stated  It  follows  that 
the  presumption  that  the  guardian  bad  the 
three  notes  on  hand  July  20,  1910,  when  ap- 
pellant's bond  became  effective,  falls  to  es- 
tablish a  liability  against  the  surety  on  that 
bond,  for  the  reason  that  the  guardian  can- 
not be  diarged  with  the  value  of  the  notes; 
negligence  or  fraud  being  neither  alleged 
nor  proven.  Especially  would  that  rule  ap- 
ply to  the  facts  of  this  case,  because  two  of 
the  notes  did  not  mature  until  long  after  the 
death  of  the  guardian,  which  occurred  July 
12,  1911,  whereas  the  second  note  did  not 
mature  until  October  19,  1911,  and  the  third 
October  19,  1912. 

The  evidence  wholly  falls  to  sustain  the 
allegation  that  the  guardian  misappropriated 
the  value  of  the  three  notes  during  the  life 
of  appellant's  bond. 

The  foregoing  opinion  Is  based  upon  the 
propositions  presented  to  us  by  the  sixth  as- 
signment of  error,'  which,  being  sustained. 


necessitates  the  reversal  of  the  Jndgment 
Because  It  appears  that  the  evidence  was  not 
fully  developed  on  the  trial,  and  appears 
probable  that  It  can  be,  the  cause  will  be 
remanded. 

[S]  The  fourth  assignment  charges  the 
court  with  error  because  it  did  not  allow 
the  value  of  the  homestead  inherited  by  the 
minors  from  th^r  father's  estate  as  an  off- 
set against  the  charges  by  the  minor  again.< 
their  father  for  devastavit  while  gaardian 
of  their  estate.    This  assignment  is  overruled. 

The  Supreme  Ck>urt,  In  the  case  of  Amer- 
ican Bonding  Co,  v.  Jessie  Logan,  106  Xex. 
306,  166  S.  W.  1132,  has  definitely  announc 
ed  the  rule  that  the  homestead  inherited  by 
the  heirs  of  the  guardian  cannot  be  used  to 
offset  a  liability  of  the  guardian  and  his 
surety  for  devastavit  of  the  wards'  estate  b.v 
the  guardian,  even  though  the  guardian  was 
the  father  of  the  wards,  where  the  honj<^ 
stead  continues  to  be  used  after  the  death  of 
the  father,  by  the  widow  and  minor  chUdn'ii 
as  In  this  case.  It  is  also  the  rale  that  all 
property  left  by  the  guardian,  except  tte 
homestead,  descends  to  the  heirs  charged  wit- 
bis  debts,  and  should  be  used  to  offset  an.T 
liability  of  the  appellant. 

The  first,  second,  third,  fifth,  eighth,  nintk. 
tenth,  eleventh,  eighteenth,  nlneteentb,  and 
twentieth  assignments  are  overruled  wlthoct 
discussion  because  the  merits  of  the  prop- 
ositions thereunder  do  not  Jastify  further 
elaboration. 

The  seventh  assignment  cannot  be  consid- 
ered because  it  violates  the  rules  prescribe-! 
for  this  court 

The  twelfth,  thirteenth,  fonrteoitb,  fif- 
teenth, and  sixteenth  all  present  rulings  of 
the  court  upon  matters  within  its  discretion, 
and  no  errors  will  probably  be  again  niad« 
in  reference  thereto  upon  another  trial,  for 
which  reason  we  overrule  them. 

[t]  The  seventeenth  assignment  is  sustain- 
ed. This  assignment  is  that  the  court  errt-<l 
In  concluding  as  law  that  the  highest  legal 
rate  should  be  charged  against  the  guardian 
from  the  time  of  collecting  his  wards'  mono} 
In  1909  until  the  date  of  trial  in  1913,  not- 
withstanding that"  the  guardian  died  Jclv 
12,  1911.  No  Interest  can  be  charged  again.*: 
the  guardian  after  bis  death.  Freedman  v. 
Vallle,  75  S.  W.  322. 

Reversed  and  remanded. 
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CHICAGO,  R.  I.  &  G.-  KT.  CO.  y.  JENKINS.* 

(No.  8555.) 

(Court  of  CSvil  Appeals  of  Texas.    Ft.  Worth. 

Mareh  31, 1917.    Reliearing  Denied 

May  12,  1917.) 

1.  Appeal  and  Ebhob  «=9l061(l)— Rbvikw— 
Habmless  Ebbo&i 

In  an  action  against  a  connecting  carrier 
for  damages  to  an  interstate  shipment  of  mules, 
oilijection  to  the  admission  of  hearsay  evidence 
that  defendant's  employe  had  stated  that  defend- 
ant's train  had  gone  and  left  plaintiff's  stock 
was  immaterial,  where  the  fact  was  indisputably 
shown  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {j  4161,  4162,  4165,  4166.] 

2.  Cabriebs  «=230<3)  —  Oabbiage  of  law 
Stock— Jttbt  Qttestion. 

Whether  delay  was  required  by  a  necessity, 
if  any,  for  a  change  of  cars  or,  because  of  a  want 
of  due  care,  held  for  the  jury. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  |  9«2.] 

3.  Cabbiers  «=»228(3}  —  Cabbiaok  of  Live 
Stock— Evidence— Admmbibilitt. 

Objection  to  the  evidence  that  one  car  of 
plaintiffs  mules  was  unloaded  at  a  connecting 
point  on  the  line  of  a  subsequent  carrier,  and 
thereby  probably  damaged,  is  without  merit, 
where  other  evidence  on  part  of  plaintiff  tended 
to  show  that  upon  his  arrival  at  such  point  he 
particularly  instructed  defendant's  agent  in 
charge  of  the  delivering  train  to  unload  at  other 
stockyards  which  were  well  provided  for  with 
facilities. 

4.  Cabbixbs  €=»210(1)  —  Oabbiage  of  Lits 
Stock— Nequgenoe  in  TJnloadinq.  • 

Defendant  would  be  liable  for  the  conse- 
quences of  its  failure  to  observe  directions  given 
by  plaintiff  to  unload  in  certain  stockyards  due 
to  Us  negligence. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  |  950.] 

5.  CAKRIEB8  ®s>228(3)  —  Cabbiaoe  of  Live 
Stock— Liability  of  Initial  Cabrieb— Ad- 
missibility of  Evidence. 

Under  Interstate  Commerce  Act  Feb.  4, 1887, 
c.  104,  24  Stat.  879,  making  the  initial  carrier 
liable  for  negligence  on  the  part  of  any  of  the 
i-arriers,  evidence  of  the  negligence  of  a  connect- 
ing carrier  is  admissible  as  against  the  initial  car- 
rier. 

6.  Appeal  and  Ebeoe  <g=9204(2)— Review— 
Evidence. 

In  an  action  for  damages  to  an  interstate 
Rbipment  of  live  stock,  a  connecting  carrier 
cannot  complain  on  appeal  of  the  admission  of 
evidence  of  the  negligence  of  a  subsequent  car- 
rier, admissible  as  against  the  initial  carrier, 
where  such  connecting  carrier  made  no  request  to 
limit  such  evidence  after  the  initial  carrier  was 
relieved  by  the  peremptory  charge  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1260,  1261,  1280.] 

7.  Cabriebs  €=>218(5)  —  Oabbiage  of  Live 
Stock — Limitation  0!f  Liability— Validity 
considebaiion. 

In  an  action  for  damages  to  an  interstate 
shipment  of  males,  where  a  shipping  contract 
made  with  the  initial  carrier,  limiting  liability 
of  the  carrier,  was  not  executed  in  consideration 
of  a  grant  of  a  lower  rate,  whatever  presump- 
tion might  arise  from  the  terms  of  the  contract, 
the  provision  that  in  event  of  total  loss  lia- 
l>ility  should  be  limited  to  $100  per  head  was 
aot  binding. 

nSd.    Note. — For    other   cases,   see    Carriers, 
Cent.  Dig.  a  674-696.] 


8.  Cabbiess  «=3219(S)  —  Cabbiaoe  or  Livk 
Stock — Limitation  of  Liability. 
As  defendant  connecting  carrier  was  not  a 
party  to  such  contract,  and  required  the  plain- 
tiff to  enter  into  another  and  different  contract 
not  shown  on  this  appeal  to  contain  the  limita- 
tion invoked,  such  carrier  cannot  take  advantage 
of  the  limitation  of  liability. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  DiK.  |  951.] 

Appeal  from  District  Court,  Montague 
County;    C.   F.   Spencer,   Judga 

Suit  by  J.  Y.  Jenkins  against  the  Chicago, 
Rock  Island  &  Gulf  Railway  Company  ana 
others.  Judgment  for  plaintiff,  and  named 
defendant  appeals.    Afflrmed. 

John  Speer,  of  Bowie,  and  Lassiter,  Har- 
rison &  Rowland,  of  Ft  Worth,  for  appel- 
lant. W.  S.  Jameson  and  Paul  Donald,  both 
of  Montague,  Hoover  &  Dial,  of  Canadian, 
and  J.  A.  Templeton,  of  Ft  Worth,  for  ap- 
pellee. 

CONNER,  C.  J.  The  appellee  Instituted 
this  suit  against  the  Pecos  &  North  Texas 
Railroad  Company,  the  Atchison,  Topeka  & 
Santa  F6  Railway  Company,  and  the  Chica- 
go, Rock  Island  &  Gulf  Railway  Company  to 
recover  damages  to  a  shipment  of  two  cars 
of  mules  from  Plainvlew,  Tex.,  a  jwlnt  on 
the  Pecos  &  North  Texas  Railway,  to  Wind- 
sor, Va.  It  was  alleged  that  the  shipment 
was  negligently  delayed  and  roughly  handled, 
causing  the  death  of  one  mule  and  a  de- 
preciation In  the  value  of  the  others,  to  his 
damage  in  the  sum  of  $1,970. 

The  defendant  the  Chicago,  Rock  Island 
&  Gulf  Railway  Company,  pleaded  the  gen- 
eral denial;  that  it  handled  the  shipment  to 
the  end  of  Its  line,  and  there  delivered  It 
to  Its  next  connecting  carrier,  and  that  if  the 
stock  were  damaged  thereafter,  such  sub- 
sequent injury  was  not  chargeable  to  it; 
that  the  shipment  was  a  movement  of  Intei^ 
state  commerce,  and  It  was  handled  under 
a  written  contract  containing  stipulations 
which  win  be  hereinafter  referred  to  con- 
trolling the  defendant's  liability. 

The  case  was  tried  on  January  20,  1016, 
and  a  verdict  and  judgment  rendered  in  the 
plaintiffs  favor  for  $1,6.50  against  the  Chica- 
go, Rock  Island  &  Gulf  Railway  Company 
and  In  favor  of  the  other  two  companies 
named  pursuant  to  the  instruction  of  the 
court. 

The  mules  were  shipped  from  Plainvlew 
and  transported  from  that  point  over  the 
Pecos  &  North  Texas  Railway  to  Amarillo, 
Tex.,  and  there  transferred  to  the  Chicago, 
Rock  Island  &  Gulf  Railway,  and  by  that 
company  transported  to  Memphis,  Tenn.,  and 
from  Memphis  they  were  transix)rted  over 
connecting  lines  of  railway  to  Windsor,  Va., 
the  final  destination  of  the  shipment  The 
transportation  from  Plainvlew  to  Amarillo 
seems  to  have  been  with  due  care  and  de- 
spatch, but  at  Amarillo  the  mules  were  trans- 


4s>Por  other  caies  wet  mom  tovlc  and  KBT-NUMBBR  la  all  Key-Numb«red  Dlgeata  and  Indszai 
•Application  (or  writ  of  error  pending  In  Supreme  Court. 


Digitized  by 


^^oogle 


680 


396  SOUTHWESTERN  REPORTER 


(Tex. 


ferred  by  the  Cblcago,  Ro<^  Island  &  Gulf 
RaUway  Company  from  the  cars  In  which  the 
shipment  began  to  other  cars,  which  were 
alleged  not  to  be  In  due  order.  There  was 
also  a  delay  at  that  place  from  about  8:45 
of  the  evening  of  November  18,  1913,  to  a  lit- 
tle after  the  same  time  of  the  evening  of 
the  next  day,  of  which  complaint  is  made. 
There  was  also  evidence  of  other  delays 
and  Injuries  to  the  mules  because  of  rough 
treatment,  unloading  In  muddy  pens,  etc., 
on  the  part  of  the  Chicago,  Kock  Island  & 
Gnlf  Hallway  Company,  which  will  be  later 
more  particularly  noticed. 

[1,2]  The  record  has  been  carefully  con- 
sidered, but  we  have  .found  nothing  in  the 
proceedings  that  constitutes  prejudicial  er- 
ror, or  that  we  think  requires  extended  dis- 
cussion. The  objection  on  the  ground  tliat 
It  was  hearsay  to  the  statement  of  an  em- 
ploy6  of  the  Santa  F6  Company  at  Amarillo 
tliat  the  Rock  Island's  train  had  gone  and 
left  bis  stock  is  immaterial,  in  that  the  fact 
embodied  in  the  statement  was  indisputably 
shown  by  other  evidence.  Moreover,  the 
evidence  was  to  the  efTect  that  the  mules 
in  question,  after  a  short  run  from  Plalnview, 
arrived  in  Amarillo,  as  stated,  at  8 :45  p.  m. ; 
tliat  the  schedule  time  for  the  departure  of 
the  regular  freight  train  for  Memidiis  over 
the  Cailcago,  Rock  Island  &  Gulf  Railway 
was  about  9:15  of  the  same  evening;  that 
upon  the  arrival  of  the  mules  In  Amarillo 
the  Rock  Island  was  immediately  notified  of 
their  arrival.  A  little  later  the  plaintiff 
went  to  the  station  of  the  Gulf,  Colorado  & 
Santa  F^  Railway  Company  and  requested 
a  second  notification.  The  agent  of  that 
company,  after  communication  over  the  tele- 
phone, made  the  statement  to  the  plaintiff 
complained  of.  As  stated,  it  is  undisputed 
in  the  evidence  that  the  daily  freight  which 
left  Amarillo  for  Memphis  on  the  evening 
or  night  of  November  8th  did  leave  the  plain- 
tiff's mules  in  Amarillo,  notwithstanding  the 
notification  of  their  arrival  there  in  time, 
or  in  apparent  time,  to  have  forwarded  them 
by  that  train.  Whether  this  delay  was  re- 
quired by  a  necessity,  if  any,  for  a  change 
of  cars,  or,  on  the  contrary,  because  of  a 
want  of  due  care,  were  questions  for  the 
Jury,  and  the  declaration  complained  of 
seems  to  have  been  a  part  of  the  transaction 
that  arose  spontaneously  and  without  design. 

IJ-H  The  objection  to  the  evidence  that 
one  car  pf  the  plaintiff's  mules  was  unload- 
ed at  Memphis  on  the  line  of  tlie  Louisville 
&  Nashville  Railway  Company,  and  thereby 
probably  damaged,  is  without  merit,  in  that 
other  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  upon  his  arrival  at 
Memphis  he  particularly  instructed  the  agents 
of  the  appellant  company  In  charge  of  the 
delivering  train  to  unload  his  stock  for  feed, 
water,  and  rest  at  the  Union  Stockyards  at 
that  point,  which  were  well  provided  with 
facilities  for  such  purpose.  This  was  not 
done  on  the  part  of  appellant  but,  on  the 


contrary,  they  were  placed  In  the  pens  of 
the  Louisville  &  Nashville  Railway  Company, 
a  connecting  carrier;  such  pens  being  very 
muddy  and  without  facilities  to  properly 
feed,  water,  and  rest  the  animals.  There 
was  evidence  tending  to  show  that  the  failure 
on  the  part  of  appellant  to  observe  the  di- 
rections given  to  unload  in  the  Union  Stock- 
yards was  due  to  negligence,  and  hence  appel- 
lant would  be  liable  for  the  consequences. 
Moreover,  at  the  time  of  the  introduction  of 
this  evidence  the  Initial  carrier  was  a  party 
to  the  suit,  and,  as  such,  under  the  Inter- 
state Commerce  law,  liable  for  negligence  on 
the  part  of  any  of  the  carriers.  Therefore, 
as  against  the  initial  carrier,  at  least,  the 
evidence  was  admissible  and  no  request  in 
l)ehalf  of  appellant  was  made  to  have  the  evi- 
dence limited  to  that  carrier. 

[61  And  the  suggestion  last  made  Is  also, 
we  think,  an  answer  to  the  appellant's  ob- 
jection to  the  plaintiff's  testimony  to  the 
effect  that  when  his  mules  arrived  at  Wind- 
sor they  were  in  a  famished  condition,  and 
he  took  them  to  the  country  and  bought  feed 
and  fed  them  imtll  they  got  Into  better  con- 
dition. As  against  the  initial  carrier  the  evi- 
dence, as  stated,  was  evidently  admissible, 
and  after  such  initial  carrier  was  relieved  by 
the  peremptory  diarge  of  the  court,  no  re- 
quest <m  the  i>art  of  appellant  was  made 
to  limit  the  evidence.  Moreover,  the  court 
specifically  charged  the  Jury,  among  other 
things,  that  they  could  not  assess  any  dam- 
ages against  appellant  which  was  not  oc- 
casioned by  its  own  negligence  proximately 
causing  the  Injury.  And  nothing  in  the  rec- 
ord is  pointed  out  from  which  it  can  be 
said  that  the  Jury  In  any  way  assessed  dam- 
ages against  tlils  appellant  in  violation  of 
the   court's    charge. 

[7,  II  The  evidence  of  plaintiff's  qualifica- 
tion we  think  sufficient  to  authorize  him  to  ■ 
speak  on  the  question  of  the  value  of  the 
mules  in  Windsor  had  they  arrived  in  the  va-  i 
ual  good  condition  of  such  shipments,  and  the  | 
further  objection  that  the  value  of  the  one 
mule  shown  to  have  died  in  transit  should 
have  been  limited  from  $150,  as  stated  by  the 
plaintiff  in  ills  evidence,  to  $100,  as  provided 
in  a  clause  of  the  written  contract  of  the  ini- 
tial carrier,  may  be  answered  in  two  ways: 
First,  as  shown  In  effect  by  the  trial  Juilee 
In  his  explanation  to  appellant's  bill  of  excep- 
tions on  this  point,  the  shipping  contract  of 
the  initial  carrier,  Pecos  &  North  Texas  Rail- 
way Company,  was  attacked  by  the  plaintiff, 
l>oth  in  his  pleadings  and  evidence,  and  it 
aflirmatlvely  appears  that  the  contract  whs 
not  executed  in  consideration  of  a  grant  of 
a  lower  rate.  Therefore,  whatever  presump- 
tion might  otherwise  be  held  to  arise  from 
the  terms  of  the  contract,  it  cannot  be  said 
that  there  was  binding  force  in  the  provision 
that  in  event  ot  a  total  loss  the  defendant's 
liability  should  be  limited  to  $100  per  head. 
Second,  it  affirmatively  appeared  that  upoa 
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the  arrival  of  the  plaintiff's  mules  at  Amaril- 
lo  for  a  further  shipment  of  his  mules  over 
the  line  of  the  appellant  railway  company 
he  was  required  to  eater  Into  another  and 
different  contract  not  shown  on  this  appeal 
to  contain  the  limitation  invoked.  Appel- 
lant therefore  is  not  in  a  favorable  attitude 
to  insist  upon  a  provision  of  the  contract 
to  which  it  was  not  a  party  and  upon  which 
It  specifically  declined  to  continue  the  ship- 
ment T.  &  P.  Ry.  Co.  V.  Leatherwood,  No. 
8517  in  this  court  {not  for  publication). 

We  find  nothing  requiring  particular  notice 
in  the  remaining  asslgmuenta.  We  think 
the  charge  of  the  court  was  not  erroneous  in 
the  particulars  In  which  It  has  been  criti- 
cized, and  that  the  charge  on  the  whole  was 
all  that  appellant  was  entitled  to  demand  un- 
der the  evidence. 

It  is  accordingly  ordered  that  all  assign- 
ments of  error  be  overruled,  and  the  Judg- 
ment affirmed. 


HUBBELL,   SLACK   &  CO.   v.   FARMERS' 
UNION  COTTON  CO.  et  aL  • 
(No.  233.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

June  14,  1917.    Rehearuig  Denied 

June  27,  1917.) 

1.  OABmSHHERT  «=>228— BlSHT  OF  P1.A1NTIIT 

IN  Gabnishmsnt  —  Sdccession  TO  Rights 

or  Obioinai.  Detinoaiit. 
Garnishment  cannot  confer  on  plaintiff  in 
camisbment  any  higher  right  than  that  of  de- 
fendant in  the  original  suit. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  Sf  433,  434.] 

2.  Gabbixbs  «s»58— Bnx  or  Lading— Tbahb- 
TEB — Paticint  of  Dbaft  Attachsd. 

Where  a  firm  had  bales  of  cotton  in  its  pos- 
session evidenced  by  shipper's  order  bUls  of 
lading  issued  by  different  railroads  to  it,  and  it 
indorsed  the  bills,  and,  with  drafts  on  the  pur- 
chasers of  the  cotton  from  it  attached,  delivered 
them  to  a  bank,  which  gave  credit  to  the  firm's 
account  on  its  book  for  the  aggregate  of  the 
drafts,  the  bank  became  vested  with  title  to  the 
cotton  either  as  owner  or  pledgee. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  179-190.] 

3.  P1.EDOES  $=926  —  Redeuvebt  of  Posses- 
sion— Statute. 

While  the  pledgee  ordinarily  loses  his  lien 
by  redelivery  to  the  pledgor,  the  principle  does 
not  apply  to  delivery  to  the  pledgor  for  a  special 
purpose. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  a  64-66.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  J.  Howard,  Special  Judge. 

Suit  by  Hubbell,  Slack  &  Co.  against  A. 
M.  Uddell  &  Co.,  wherein  garnishment  was 
sued  out  against  the  Farmers'  Union  Cotton 
Company  and  the  First  State  Bank  &  Trust 
Company  of  Wichita  Falls,  and  the  First 
National  Bank  of  Wichita  Falls  intervened. 
From  a  Judgment  in  the.  garnishment  suit 
that  plaintiff  take  nothing,  and  that  the 
PIr»t   NaUonal.  Bank   of   Wichita   Falls  re- 


cover of  the  garnishee  an  amount  of  money, 
plaintiff  appeals.    Affirmed. 

G.  P.  Dougherty,  of  Houston,  for  api)eUant. 
Carrigan,  Montgomery  &  Britain,  of  Wichita 

Falls,  for  appellees. 

BROOKE,  J.  It  is  admitted  that  the  fol- 
lowing is  a  correct  statement  of  the  nature 
and  result  of  the  suit: 

"This  suit  was  originally  filed  on  June  23, 
1914.  by  Hubbell.  Slack  &  Co.,  appellant,  in 
the  Fifty-Fifth  district  court  of  Harris  county, 
against  A.  M.  Liddell  &  Co.,  to  recover  a  debt, 
and  was  numbered  63447  on  the  docket  of  said  . 
court,  and  on  July  16,  1914,  and  in  the  same 
case,  a  garnishment  was  sued  out  and  on  the 
same  day  served  upon  the  Farmers'  Union 
Cotton  Company,  a  garnishee;  that  on  October 
22,  1915,  Hubbell,  Slack  &  Co.,  appeUant  here- 
in, recovered  a  judgment  against  A.  M.  Liddell 
&  Co.  for  the  sum  of  $3,314.13,  and  costs, 
amounting  to  $17.65,  and  the  garnishment  pro- 
ceeding styled  Hubbell,  Slack  &  Co.  v.  Farm- 
ers' Union  Cotton  Company,  garnishee,  and 
numbered  63447A  on  the  docket  of  said  court, 
was  transferred  to  Sixty-First  district  court 
of  Harris  county.     After  the  institution  of  the 

famishment  proceeding  against  the  Farmers' 
'nion  Cotton  Company,  the  First  State  Bank 
&  Trust  Company  of  Wichita  Falls,  Tex.,  inter- 
vened, claiming  title  to  the  proceeds  of  the  sale 
of  the  cotton  which  had  been  placed  in  the  pos- 
session of  the  garnishee  by  A.  M.  Liddell  ft 
Co.  On  the  trial  of  the  case  the  First  Nation- 
al Bank  of  Wichita  Falls,  Tex.,  intervened, 
claiming  all  the  right  or  interest  of  the  First 
State  Bank  &  Trust  Company  of  Wichita  Falls 
by  assignment  since  the  institution  of  the  suit. 
This  case  was  tried  on  March  1,  1916,  and 
judgment  was  rendered  on  said  date  adjudging 
that  appellant  (plaintiff),  Hubbell,  Slack  &  Co. 
take  nothing  by  its  suit,  and  that  the  intervener, 
First  National  Bank  of  Wichita  Falls  have 
and  recover  of  the  garnishee.  Union  Cotton 
(Tompany,  the  sum  of  $3,93!).55,  being  the 
amount  of  the  fund  in  its  hands,  the  same  be- 
ing the  proceeds  of  the  sale  of  cotton  placed  in 
its  bands  by  A.  M.  Liddell  &  Co.,  and  that  Hub- 
bell, Slack  &  Co.,  pay  all  costs  of  this  suit. 
To  which  judgment  the  appellant  duly  excepted, 
and  in  open  court  gave  notice  of  appeal,  and 
has  perfected  its  appeal  to  this  court,  and  has 
assigned  errors." 

The  case  was  tried  before  the  court,  and 
the  following  are  the  court's  findings  of  fact 
and  conclusions  of  law: 

"Findings  of  Fact. 

"(1)  I  find  that  the  original  suit  to  which 
this  suit  is  ancillary,  styled  Hubbell,  Slack  & 
Co.  V.  A.  M.  Liddell  &  Co.,  and  numbered 
63447,  was  filed  in  the  Fifty-Fifth  district- 
court  of  Harris  county,  Tex.,  on  June  28,  1914, 
by  Hubbell,  Slack  &  Ck}.,  plaintiff  herein,  against 
A.  M.  Liddell  &  Co.,  a  firm  composed  of  A.  M. 
Liddell  and  W.  B.  Swift,  to  recover  a  debt. 

"(2)  I  find  that  after  the  institution  of  said 
original  suit — style  and  number  given  in  the 
preceding  finding — to  wit,  mi  July  16,  1914,  the 
plaintiff  in  said  suit  filed  an  afildavit  and  bond 
m  garnishment  in  due  form  against  the  gar- 
nishee. Farmers'  Union  Cotton  Company,  and 
on  the  16th  day  of  July,  1014,  a  writ  of  gar- 
nishment in  regular  term  was  issued  in  said 
cause,  and  was  served  upon  the  garnishee.  Farm- 
ers' Union  Cotton  Company,  which  said  gar- 
nishment proceeding  was  and  is  ancillary  to 
the  original  suit,  styled  Hubbell,  Slack  ft  Co. 
V.  A.  M.  IJddell  &  Co.,  and  numbered  63447 
on  the  docket  of  the  Fifty-Fifth  district  court 
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of  Harris  coanty,  and  tbe  said  garnishment  snit  >  Swift  &  IJdd«II,  tbe  Irilla  of  ladinf  for  said 
in  which  these  findings  are  filed  is  stjlod  Bob-    bales  of  cotton,  and  took  from  said  Liddel]  his 
bell.   Slack  &  Co.   v.   Farmers'   Union   Cotton  I  receipt  therefor  reading  as  follows: 
Gompanr,  and  numbered  <S344iA  on  the  docket  "•Houston    TexaiL.  Jiini>  17    iQia 

^^    Fifty-Fifth    diatrict    court   of    Harria      " -Received  ta  "S  froTsourTeL'^^m- 

"i:i)l  find  that  in  said  original  suit  in  the»«d  |  of"Sd^n^"  fo^sLtv'Sil'r  ^fSf '^JfJ'^  ^^ 
Fifty-Fifth  district  court,  stjled  HubbeU.  Slack  1  whifh  wire  attS  ?o  d,iSi  ^f  A  M  ^M^U 
&  Co.  v.  A.  M.  I.iddell  &  Co..  and  numbered  I^l  Z^ut!u^vi^J^^  ^^  Uddell 
KM47.  the  plaintiff,  Uubbell,  Slack  &  Co.,  »a  f^r  ^  ^^hl^h^i'-y^' ^;^y^*^f 
October  22,  1915.  recovered  a  valid  jodgient  d^ffl  taT{<,/1^r,^^<Bi  V»"»Pt'"°.  "' 
against  A.  M.  UddeU  and  W.  B.  Swift  for  the  fi?'S,«  n„rS^  „?  .„u  ^1L^^  *•""  '^T 
sum  of  $3,314.13,  and  all  costs  of  snit,  amount-  ^  wifi^f^ini  ^t  ^L^SST  f^^t^  *'^' 
ing  to  the  further  sum  of  $17.05,  and  I  farther  Sr^>^  SliS^S  ^t  fiJ^^f^  °£.'£''w  T 
find  that  i=aid  ju.lpment  is  stUl  unsatisfied,  and  KT  J^-?  o?1S.  Pi^^f*  l^ff  nf^  ^•k^^S 
I  further  find  that  after  said  final  judgment  was  r  *  ^^„v  „f  wtus?^.!?^^  "*"''  *  ^"* 
rendered  in  said  original  suit  that  the  gamUh-  SST^^^  °*  ^s^™^f '&.«?*'fi<,!£„"~°  " 
mcnt  suit  ancillary  to  it,  styled  llubbeU,  SUdc    ~"^  [Signed]    Swift  &  I^ddctt,         , 

&  Co.  v.  Farmera"  Union  Cotton  Company,  and  •     „,^  ,.  .^      .     **'  -*•  **-  ^^oeU- 

numbered  ^3447 A,  was  transferred  from  the  I  ^,  O"  "»e  reverse  side  of  the  paper  upon  which 
Fifty-Fifth  district  court  to  the  Sixty-First  di»- .  *«  above  receipt  was  written  appeared  a  mero- 
trict  court  of  Harris  county.  orandum  description  of  the  various  bills  of  la  i- 

••(4)  I  find  that  on  or  about  the  23d  day  of  1°^^'*?'*!!?*^?  ""^  .S"*?^-..??*  '^  ■*^-  ^- 
Jlay,  1914,  A.  M.  LiddcU  &  Co.  had  in  their  f^^dell,  acUiw  for  Swift  &.  I'ddeU  w  Uddell  4 
possession  64  bales  of  cotton,  and  this  posses-  *^-.  .tjen  delivered  said  bills  of  lading  to  the 
sion  was  evidenced  by  bills  of  lading  issued  Pirnishee,  Farmers  Lmon  Cotton  Company, 
by  different  railroad  comoanies  to  A.  M.  Lid- ,  acting  by  and  through  ita  duly  authorized  rep- 
den  &  Co.,  and  it  appears  from  these  bilU  of '  "*?'^^.'*'  *'•  A  •^^'.  ^°  .■*  *^  '™*  '^ 
lading  that  said  A.  M.  UddeU  &  Co.  were  6wn-  I  audi  delivery  the  aaid  Celvin  signed  a  receip 
ers  and  consignors  of  the  cotton,  and  the  cot-  *<"■.  "".«  ™™e  ^oe^eath  the  memorandum  de- 
ton  was  shipped  to  Houston,  Tex.,  and  was  ,  8C"Pt>on  ."^  said  bills  of  lading  written  on  th- 
biUed  to  'shipper's  order,'  and  each  and  all  of  '  E^^f^  »•"«  "}  '•".  "^I^'P^  *'>T'*_^*  out  whic'i 
these  bUto  of  lading  were  indorsed  by  A.  M. :  ^^'^??  had  given  to  the  South  Texas  Ctommer 
UddeU  &  Co..  consignees  of  said  cotton,  in  ;  '"'al  National  Bank,  such  reverse  side,  after  th. 
blank;  and  1  further  find  that  the  said  A.  M.  receipt  of  the  gamisheo  had  been  affixed  there- 
Liddell  &  Co.  had  made  contracts  to  sell  parts 
of  this  cotton  to  several  different  parties  in 
Houston,  among  which  was  the  plaintiff.  Hub- 

bell,  suck  &  Co.    the  sevenil  contracta  aggre-     —"-^  --'^  -^^  "-  —  *— ^ 
gating  the  entire  64  bales  of  cotton,  and  1  fuiv  |  viam 

ther  find  that  the  said  A   M.  Liddell  &  Co.  drew  j  consigned  to  8/0  A.  M.  Uddell  «  o». 
a    draft    on    each    purchaser    for   the    contract  I  m.  K.  *  T.  Ry.  Go.  oC  Texa.  B/L  VWtk  Da 
price  of  the  cotton  sold  to  each  respective  pur-    covering  U  B/C  Udd  6065  Lns. 
chaser,  with  a  bill  of  lading  attached  descnb-  Kave 

ing  the  cotton   sold,  one   of  which   drafts  was  !  consigned  to  S/O  (A.  M.  Uddell  «  Co.) 
drawn  on  said  HubbeU,  Slack  &  Co ,  and  aU  of    n^aft  on  Gohlman.  Lester  «  Co.  |32OJ)0 
i''-*,^''5'\?^*'?u"'j""*^   in  blank  by  A.   M.    m..  k.  4  T.  Ry.  Co.  B/L  8/9,14  D335 
^i^^'f  *  ^•'j*''l°™*»?'.u    ^?n        ,^  A-         OovertngUB/CLMd  J,»l  Lbe.       Of«eaYll]«.  Texu. 
all    of    these   drafts    with    the   bills    of    lading  i  n^^t  ■■"— 

attached  were  delivered  to  the  P^rst  State  Bank  ,       ••  ^   ■•    iig^    53^     « 

&  Trust  Company  of  Wichita   Falls    Tex.,  on  ■  jj,^  „  HubbeU.  Slack  «  Co.        tlSLtt 
or  about  this  date,  and  by  agreement  between    g^Q  ^  jj  uddell  *  Oo 
the  said  A.  M.  Udddl  &  Co.  and  said  bank  the  .  Texa.  UidUnd  RaiiroadB/L  «/4A4  D  Itt 
said  bank  gave  credit  to  the  account  of  A.  M.  |  jj  ^^q  jjj^  U  9S6  K» 

TJddell  &  Co.  upon  its  books  for  the  full  amount  .  Jlood  '  QraenvllleL  Texas, 

of  the  aggregate  of  said  drafts,  less  the  amount  !  ^   ..     ^ddo  7.533    - 

of  exchange  on  said  drafts,  and  the  said  amount .   ^   ••     fuMt.  2.396    " 

so  cTMlited   to  the  account  <rf  the  said   A.  M.  I  consigned  to  S/O  (A.  U.  Uddell  41  Co.) 
LdddeU  &  Co.  on   the  books  of  said  bank   was  ,  ^^^  „  Hnbbell.  SUck  «  Co.   »2.»04.a 
afterwards,  prior  to  June  17,  1914,  checked  out    jc.  K.  *  T.  Ry.  Co.  ot  Texas  B/L  8/6/M  D14g 
of  said  bank  by  the  sa.d  A.  M.  Laddell  &  Co.    ,  g/c  Lldd  4KI  lb*.  Dallu  tkm- 

The  said  First  State  Bank  &  Trust  Company  j     "'^  ^^  *"  "*  "■""-  ^^^ 

sent  the  .said  drafts  with  the  bills  of  lading  at-  |  consigned  to  S/O  (A.  U.  Ltddell  «  Oo.) 
tached  to  its  correspondent.  South  Texas  Com-  {  Draft  HubbeU,  Slack  ft  Co.  tC7.ei. 

mercial  National  Bank,  at  Houston,  Tex.,  and  \     All  of  the  above  shipper's  order,  bills  ot  UdiD,: 


to,  then  reading  as  follows: 

Wichita  Falls,  Texas. 
WlchiU  Valley  Ry.  Co.  B/L  S/11/14  #d  8S 


xaid   drafts    with    the   bills   of   lading   attached    notify  Gohlman,  Lester  k  Co.  and  Hnbbell.  Slack  t 

Co.,  Houston,  Texas;    destination  Houston,  Texas. 

Received  from  SwUt  41  Uddell  the  above  describe 
property,  proceeds  to  be  deposited  in  the  South  Tex- 
as Commercial  National  Bank. 

[Signed]    Farmers'  Union  Cotton  Co.. 
Br  B.  A.  Calrln. 


were  presented  to  the  respective  purchasers  or 
parties  who  had  contracted  to  buy  said  cotton, 
including  HubbeU,  Slack  &  Co.,  and  the  said  par- 
ties refused  to  pay  tbe  drafts  and  refused  to  ac- 
cept the  cotton,  and  that  HubbeU.  Slack  &  Co. 
did  not  notice  or  have  any  knowledge  in  whoi^e 

favor  said  drafts  were  drawn,  indorsed,  or  pre-       «,»»»,    ..i_    »i.    ,.   »    »,   t.jj  „    .  .. 

—  At  the  time  the  said  A.  M.  LiddeD  deliv«'r'-i 


sented.    The  drafts  and  bills  of  lading  were  re-  .f\^^  V  ,  V*  !"*u^J^  lAddeu  «leliv«> 

turned  to  the  first  State  Bank  &  Trust  Com-  faid  bills  of  lading  to  the  Farmera'  lmon  O. 

pany  of  WichiU  fViJls.  Tex.     Soon  after  this  ton  Company  and  took  said  receipt  therefor,  t 

the  bins  of  lading  were  sent  by  the  last-named  ^^^   and    entercjl    into   a   contract    with  sai 

bank  to  the  .^outh  Texas  Commercial  National  Farmers    Lmon  (.otton  Company  for  and  on  I* 

Bank  of  Houston,  Tex.,   with  instructions  to  half  of  the  said  A.  M.  UddeU  &  Co.,  or  Swif:  A 

deliver  the  bilbt  of  ladine  showing  tbe  ownership  Liildell,    to    take    possession    of,    store,    hann' 

and  possession  of  the  said  64  bales  of  cotton  to  and   seU   said   64   bales   of   cotton,   as  conini> 

the  said  A.  M.  Liiidell  &  Co.  or  A.  M.  Liddell.  sion    merohauts,    and    soon    afier    the    delivi-r. 

of  the  last-named  firm.    The  South  Texas  Cum-  of  the  said   bills  of  lading  by   the  said  A.  M 

mercial   National  Bank,  on   or  about  the   17th  IJildeH   to  tbe   garnishee   herein   the   said   par 

day  of  June.  1914,  delivered  to  the  said  A.  M.  '  nisiiee  took  actual  possession  of  said  64  ba''^ 

Lidddl,  of  tlie  firm  of  A.  M.  liddeU  &  Co>,  or  '  of  cotton  and  stored  the  same  in  its  wareb»u»c 
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at  Houston,  Tex.    At  the  time  the  said  B.  A. 
Calvin,  acting  for  the  garnishee,  Farmers'  Union 
Cotton   Company,   received   said   bills   of  lading 
and  signed   said   memorandum   receipt   therefor 
above  referred  to  and  set  out,  he  did  not  read 
the  receipt  of  Liddell  to  the  South  Texas  Com- 
mercial National  Bank  on  the   reverse   side  of 
said   paper,   and   had   no  knowledge   or   intima- 
tion thereof,   or  that  such   a  receipt  had   been 
iriven,  and  bad  no  notice  thereof,  except  such 
cuDstructive  notice,  if  any,  as  the  law  might 
impute  to  him,  or  charge  him  with,  by  reason 
of  the  fact  that  the  receipt  which  be  gave  to 
Swift  &  Ldddell  was  written  upon  the  reverse 
.side  of  the  receipt  which  Ldddell  had  theretofore 
given  to  the  bank  for  said  bills  of  lading,  with- 
out the  said  Calvin  actually  reading  or  knowing 
:>nytbing  about  what  was   on   the  reverse   side 
thereof,  or  that  such  a  receipt  had  been  given. 
"(5)  I    further   find    that    the    said    Farmers' 
I'nion  Cotton  Company,  after  receiving  the  said 
bills  of  lading  from  the  said  A.  M.  Liddell  & 
Co.,  and  after  actually  receiving  said  cotton  and 
storing  the  same,  made  sales  of  said  cotton  un- 
der and   in   accordance  with  its  said  contract 
made  with  A.  M.  Liddell  &  Co.,  by  and  through 
A.  M.  Liddell,  acting  on  behalf  of  the  said  firm, 
on  or  about  June  17,  1914,  and  I  further  find 
that  53  bales  of  said  cotton   were  sold  on  or 
about  July  9,  1914,  and  that  on  July  22,  1914, 
11  bales  of  said  cotton  were  sold,  and  that  on 
December  17,  1914,  the  said  garnishee  sold  the 
remainder  of  said  cotton,  and  that  these  sales 
were  made  while  the  cotton  was  in  the  actual 
possession  of  the  said  garnishee,  under  its  said 
contract  with  A.  M.  Liddell  &  Co.,  and  that  the 
purchase  price  of  said  64  bales  of  cotton  in  the 
ii?);regate,  after  deducting  the  freight,  broker's 
commission,  and  other  expenses,   amounted   to 
tlie  sum  of  13,039.55,  and   that  the  said  gar- 
nishee, by  agreement  of  parties,  deposited  this 
amount  of  money  as  a  special  deposit  in  and 
with  the  Houston  National  Exchange  Bank  of 
Houston,  Tex.,  under  an  agreement  made  and 
entered  by  and  between  the  parties  to  this  liti- 
gation and  the  said  bank  that  the  amount  of 
said  deposit  should  l>e  paid  to  the  party  to  whom 
the  title  of  said  funds  might  be  adjudged  in  tins 
litigation. 

"(0)  I  find  that  the  plaintiff,  Hubbell,  Slack 
iKc  Co.  bad  no  knowledge  or  notice  at  the  time 
the  writ  of  garnishment  in  this  cause  was 
served  on  the  garnishee.  Farmers'  Union  Cotton 
I  "ompany,  that  the  intervener,  First  State  Bank 
vV  Trust  Company  of  Wichita  Falls,  Tex.,  bad 
any  claim  to  or  lien  upon  the  64  bales  of  cot- 
'.<>D,  or  the  proceeds  of  the  sale  of  the  cotton 
lilaced  in  the  possession  of  the  said  garnishee 
by  A.  M.  Liddell  &  Go. 

■•(7)  I  find  that  the  garnishee.  Farmers' 
i;nion  Cotton  Company,  received  the  64  bales 
r>f  cotton  from  A.  M.  ldddell  &  Co.,  believing 
[lie  cotton  to  be  the  property  of  A.  M.  Liddell 
lS:  Co.,  and  held  the  cotton  as  the  property  of 
.V.  M.  Liddell  &  Co.  and  held  the  proceeds  of 
the  sale  of  said  cotton  after  said  cotton  was 
sold,  as  the  property  of  the  said  A.  M.  Liddell 
&  Co.,  and  the  said  Farmers'  Union  Cotton 
^.Jompany  did  not  have  any  notice  or  knowledge 
it  the  time  of  receiving  the  said  cotton  that  the 
bMrst  State  Bank  &  Trust  Company  or  any  oth- 
;r  i)er8on,  other  than  A.  M.  Liddell  &  Co.  had 
iny  claim  to  or  lien  upon  said  cotton,  unless 
H>nie  constructive  notice  was  imputed  or  charg- 
k1  to  said  garnishee,  Farmers'  Union  Cotton 
J^ompany,  by  reason  of  the  facts  heretofore 
'ound  in  the  fourth  finding  of  fact  herein  in  ref- 
rrence  to  the  signing  of  the  receipt  given  by  E. 
V.  Calvin  to  A.  M.  Liddell  for  said  bill  of  lad- 
ng. 

"(S)  I  find  that  after  said  64  bales  of  cotton 
lad  been  received  by  the  garniithee,  Farmers' 
'nion  Cotton  Company,  and  before  a  Kale  of 
aid  cotton  had  been  made  the  said  garnishee, 
rarmers'  Union  Cotton  Ckimpanyj  was  inform- 


ed by  the  said  intervener,  First  State  Bask  & 
Trust  Company  of  Wichita  Falls,  of  its  claim 
to  said  cotton  by  reason  of  its  ownership  of  the 
draft  and  bills  of  lading  attached,  but  I  find 
that  the  said  garnishee  continued  to  hold  said 
cotton,  and,  after  its  sale,  the  proceeds  of  the 
sale  of  said  cotton,  as  the  property  of  A.  M. 
UddeU  &  Co. 

"(9)  I  find  that  A.  M.  liddell  ft  Co.  and 
Swift  &  Liddell  are  different  names  for  and  re- 
ferring to  the  same  copartnership,  composed  of 
A.  M.  Liddell  and  W.  B.  Swift,  and  1  further 
find  that  during  the  pendency  of  this  suit  the 
First  State  Bank  &  Trust  Company  of  Wichi- 
ta Falls  has  transferred  and  assigned  its  inter- 
est in  the  subject-matter  herein  to  the  First 
National  Bank  of  Wichito  Falls. 

"Conclusions  of  Law. 

"(1)  I  conclnde  from  the  facts  found  that  the 
First  State  Bank  &  Trust  Company  of  Wichita 
Falls,  Tex.,  had  a  valid  lien  upon  the  64  bales 
of  cotton  above  referred  to  to  secure  the  money 
paid  by  it  to  A.  M.  Liddell  &  Co.  upon  the 
drafts  attached  to  the  bills  of  lading  for  said 
cotton,  and  that  its  assignee,  the  First  National 
Bank  of  Wichita  Falls,  intervener  herein,  is  en- 
titled to  the  proceeds  of  the  sale  of  said  cotton 
now  in  the  hands  of  the  garnishee. 

"(2)  I  conclude  from  the  facts  found  that  the 
service  of  the  writ  of  garnishment  upon  the 
garnishee,  Farmers'  Union  Cotton  Company, 
did  not  or  a  lien  upon  said  cotton,  or  the  pro- 
ceeds of  the  sale  thereof,  superior  to  the  lien 
existing  in  favor  of  the  First  State  Bank  & 
Trust  Company  of  Wichita  Falls,  securing  the 
money  which  it  had  advanced  to  A.  Ml.  Liddell 
&  Co.  upon  the  drafts  and  bills  of  lading  at- 
tached thereto. 

■  "(3)  I  conclude  that  judgment  should  be  ren- 
dered herein  in  favor  of  the  First  National 
Bank  of  Wichita  Falls  for  the  fund  in  the  hands 
of  the  garnishee." 

The  assignments  are  grouped,  and  will  be 
considered  as  one,  being  as  follows: 

(a)  "The  court  erred  in  its  first  conclusion  of 
law,  which  said  conclusion  of  law  is  as  follows, 
to  wit:  'I  conclude  from  the  facts  found  that 
the  service  of  the  writ  of  garnishment  upon  the 
garnishee.  Farmers'  Union  Cotton  Company,  did 
not  fix  a  lien  upon  said  cotton,  or  the  proceeds 
of  the  sale  thereof,  superior  to  the  lien  existing 
in  favor  of  the  First  State  Bank  &  Trust  Com- 
pany of  Wichita  Falls  securing  the  money 
which  it  had  advanced  to  A.  M.  Liddell  &  Co. 
upon  the  drafts  and  bills  of  lading  attached 
thereto.' " 

(b)  "The  trial  court  erred  in  its  second  con- 
clusion of  law,  which  said  conclusion  of  law 
is  as  follows,  to  wit:  'I  conclude  from  the  facts 
found  that  the  service  of  the  writ  of  garnish- 
ment upon  the  garnishee,  Farmers'  Union  Cot- 
ton Company,  did  not  fix  a  lien  upon  said  cot- 
ton, or  the  proceeds  of  the  sale  thereof,  superior 
to  lien  existing  in  favor  of  the  FMrst  State  Bank 
&  Trust  Company  of  Wichita  Falls  securing  the 
money  which  it  bad  advanced  to  A.  M.  LiddeU 
ft  Co.  upon  the  drafts  and  bills  of  lading  at- 
tached thereto.' " 

(c)  "The  trial  court  erred  in  its  third  con- 
clusion of  law,  which  is  as  follows,  to  wit:  'I 
conclude  that  judgment  should  be  rendered 
herein  in  favor  of  the  First  National  Bank  of 
Wichita  Falls  for  the  fund  in  the  bands  of  the 
garnishee.'  " 

(d)  "The  trial  court  erred  in  rendering  judg- 
ment herein  in  favor  of  the  intervener,  the  First 
National  Bank  of  Wichita  Falls,  Tex.,  and 
against  the  plaintiff,  Hubbell,  l^lack  &  Co." 

(e)  "The  trial  court  erred  in  failing  and  re- 
fusing to  render  judgment  in  favor  of  the  plain- 
tiff, Hubbell,  Slack  &  Co.,  and  against  the  de- 
fendant garnishee,  Farmers'  Union  Cotton  Com^ 
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panr,  for  the  snm  of  $3,331.78,  the  same  being 
the  amount  of  the  judgment  recovered  by  the 
plaintiff,  Hubbell,  Slack  &  Co.,  against  the  de- 
fendants W.  B.  Swift  and  A.  M.  liiddeU  in  the 
Fifty-Fifth  district  court  of  Harris  county,  Tex., 
on  October  22,  1915,  in  cause  No.  63447,  styled 
Hubbell,  Slack  &  Ck>.  v.  A.  M.  LiddeU  &  C!o. 
on  the  docket  of  said  court,  and  costs  therein 
incurred,  for  the  reason  that  by  the  undisputed 
proof  in  the  case  and  by  the  facts  found  the 
legal  title  to  and  ownership  of  said  cotton  was 
in  the  said  A.  M.  LiddeU  &  Co.,  and  that  the 
intervener.  First  State  Bank  &  Trust  Compa- 
ny of  Wichita  Falls,  Tex.,  held  possession  of 
said  cotton  as  security  for  the  payment  of  the 
drafts  attached  to  the  bills  of  lading  represent- 
ing said  cotton,  and  that  the  said  First  State 
Bank  &  Trust  Company  of  Wichita  Falls,  Tex., 
delivered  the  possession  of  said  cotton  to  A.  M. 
LiddeU  &  Co.,  and  that  a  part  of  said  cotton  and 
the  proceeds  of  the  sale  of  said  cotton  were  in 
the  possession  of  said  A.  M.  Liddell  &  Co.  at 
the  time  of  the  issuance  and  service  of  the  said 
writ  of  garnishment,  and  by  the  service  of  the 
said  writ  of  garnishment  the  plaintiff,  Hubbell, 
Slack  &  Co.,  acquired  a  lien  upon  said  cotton 
and  the  proceeds  of  the  sale  of  said  cotton  supe- 
rior to  claim  of  the  said  Ftrst  State  Bank  & 
Trust  Company  of  Wichita  Falls,  Tex.,  and 
that  the  said  First  State  Bank  &  Trust  Com- 
pany of  Wichita  FaUs,  Tex.,  by  failure  to  hold 
actual  continuous  possession  of  said  cotton 
pledged  to  it,  and  that  aa  the  cotton  pledged  to 
the  said  First  State  Bank  &  Trust  Company  of 
Wichita  Falls,  Tex.,  was  not  followed  by  an  ac- 
tual and  continued  change  of  possession  of  the 
said  cotton  the  service  of  the  writ  of  garnish- 
ment upon  the  Farmers'  Union  Cotton  Compa- 
ny, who  held  possession  of  said  cotton  for  A. 
M.  Liddell  &  Co.,  had  the  effect  to  6x  a  superior 
lien  upon  the  cotton  and  the  proceeds  of  the 
sale  of  the  cotton  in  its  hands." 

The  assignments  will  be  considered  on  two 
propositions,  viz.: 

(1)  It  Is  contended  that  the  property  of 
the  debtor  in  the  hands  of  the  garnishee  aft- 
er the  service  of  a  writ  of  garnishment  Is 
in  custodia  legis,  as  the  garnishee  becomes 
the  receiver  of  the  court  and  holds  the  prop- 
erty subject  to  the  orders  of  the  court,  and 
failure  to  account  by  the  garnishee  for  the 
property  In  his  hands  at  the  time  of  the  serv- 
ice of  the  writ  of  garnishment  can  be  punish- 
ed as  for  contempt,  and  he  Is  liable  to  the 
creditor  as  for  conversion  of  security. 

(2)  Garnishment,  it  Is  claimed.  Is  a  mode  of 
attachment,  and  the  service  of  a  writ  of 
garnishment  upon  a  person  having  property 
of  the  debtor  In  his  possession  creates  a  lien 
upon  such  property  superior  to  that  of  an 
unrecorded  mortgage  or  that  of  a  pledgee 
who  has  not  held  continuous  possession  (^ 
the  pledge  and  has  permitted  the  pledgor  to 
retain  possession  of  the  property  pledged. 

These  propositions  are  strenuously  urged 
by  the  appellant.  On  the  contrary,  it  is  urg- 
ed by  appellee  that  the  service  of  a  writ  of 
garnishment  has  the  effect  only  of  substitut- 
ing the  garnishing  creditor  for  the  defendant 
in  the  original  suit  as  to  any  debts,  claims, 
or  property  belonging  to  such  defendant,  and 
does  not  give  plaintiff  In  garnishment  any 
higher  right  or  claim  than  that  of  the  de- 
fendant In  the  original  suit,  and  In  no  man- 
ner affects  the  claims  or  rights  of  third 
persons,  and  that  the  service  of  a  writ  of  gai^ 


nlshment  Is  not  an  attachment  of  any  partic- 
ular property,  and  the  plaintiff  in  garnish- 
ment is  not  such  a  lien  creditor  as  gives 
him  any  superior  right  to  any  property  in  the 
hands  of  the  garnishee  as  against  any  claim- 
ant or  llenholder  whose  rights  attached  prior 
to  the  service  of  the  garnishment 

[1]  We  think  It  Is  the  settled  law  of  this 
state  that  a  garnishment  cannot,  under  any 
clraimstances,  confer  upon  the  plaintiff  In 
garnishment  any  higher  right  than  the  de- 
fendant In  the  original  suit,  or,  in  other 
words,  that  the  plaintiff  in  garnishment  suc- 
ceeds to  the  rights  of  the  original  defendant 
.against  the  garnishee,  and  that  he  can  have 
nc  greater  rights  as  against  the  garnishee 
than  the  original  defendant  had.  In  the  case 
of  Phoenix  Ins.  Co.  v.  Willis,  70  Tex.  12,  6 
S.  W.  826,  8  Am.  St  Rep.  566.  and  as  laid 
down  in  the  case  of  Bums  t.  Lowe,  161  S.  W. 
942: 

"Appellants,  as  garnishing  creditors,  could  oc- 
cupy no  better  position  with  reference  to  the 
fund  than  did  their  debtor  at  the  time  of  the 
service  of  the  writ" 

In  the  case  of  Moore  v.  TJ.  S.  F.  &  O.  Co., 
52  Tex.  Cav.  App.  286,  113  S.  W.  947,  it  Is 
said: 

"The  garnishment  operated  merely  to  substi- 
tute the  plaintiff  in  garnishment  pro  tanto  to 
the  rights  of  Moore  &  Bridgman." 

In  20  Cyc.  p.  1062,  the  following  language 
is  used: 

"By  unanimouB  opinion  the  general  rule  is 
that  a  person  who  has  acquired  a  lien  upon  the 
property  of  the  principal  defendant  in  the  hands 
of  the  garnishee,  or  upon  the  debts  due  from 
such  garnishee,  occupies  no  better  position  as 
regards  subsisting  adverse  daims  to  such  prop- 
erty or  debt  than  does  a  purchaser  or  assignee 
with  notice;  and  a  plaintiff  causing  a  writ  of 
garnishment  to  be  served  upon  the  debtor  of  the 
principal  defendant  acquires  a  lien  upon  the 
property  of  or  debts  due  -  to  the  principal  de- 
fendant subject  to  prior  valid  rights  and  liens 
against  such  property  or  debt." 

Tills  text  Is  supported  by  the  aatborttles, 
and  approved  in  the  case  of  Bank  v.  Setzer, 
185  S.  W.  696.  In  Hall  v.  Nunn  Electric  Co, 
183  S.  W.  13,  the  following  language  Is  used: 

"It  is  a  fundamental  rule  that  the  plaintiff  in 
garnishment  steps  into  the  shoes  of  his  judgment 
debtor;  if  nothing  is  owing  to  the  latter,  the 
former    •    •    ♦    is  entitled   to  nothing." 

In  the  case  of  Focke  v.  Blum,  82  Tex.  437, 
17  S.  W.  770,  the  court  announced  tliat  the 
attaching  creditor  could  acquire  no  greater 
right  in  or  to  the  property  than  that  pos- 
sessed by  the  debtor  at  the  time  of  the 
levy.  This  was  said  with  reference  to  a 
garnishment  creditor,  the  court  treating  gar- 
nishment as  a  species  of  attachment  See, 
also,  Smith  v.  T.  &  P.  Ry.  Co.,  39  S.  W.  9C9. 

We  believe  that  the  contentions  of  appellee, 
as  last  set  out,  are  sound  In  principle,  and 
that  they  announce  the  correct  rule,  as  laid 
down  by  the  courts  of  this  state. 

[2]  It  is  contended  that  the  cotton  refer- 
red to  In  the  court's  fladlngs  of  fact  was  the 
property,  at  the  time  of  Its  sale,  of  the  First  , 
State  Bank  &  Trust  Company  ot  Wl<±ita  , 
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Falls,  and  the  garnishee  held  the  same  and 
sold  It  for  them,  and  the  proceeds  of  sale,  it 
is  contended,  was  the  property  of  said  bank, 
and  not  subject  to  garnishment  as  the  prop- 
erty of  Swift  &  Udden,  or  Liddell  ft  Ck). 

In  the  case  of  McMahan  v.  Bank,  160  8.  W. 
403,  and  which  seems  to  be  largely  identical 
with  the  instant  case,  the  court  nses  this 
language: 

"The  facts,  briefly  stated,  are:  D.  V.  Lid- 
dell &  Cki.,  cotton  buyers  of  some  sort,  called 
'scalpers,'  were  dealing  in  Shawnee,  OkL,  and 
vicinity.  They  approached  the  State  Nation- 
al Bank  of  Shawnee  and  obtained  a  verbal 
agreement  from  that  bank  to  honor  drafts  drawn 
upon  them  with  bills  of  lading  for  cotton  at- 
tached; such  drafts  to  be  accepted  by  them, 
and  the  cotton  to  be  held  by  the  bank  and  sold 
jointly  by  it  and  the  Liddells,  from  the  pro- 
ceeds of  which  sales  the  bank  was  to  be  reim- 
bursed. The  liddells  had  no  account  with  the 
bank  at  any  time,  but  bad  executed  to  it  a 
note  and  mortgage  on  personal  property  to  se- 
cure possible  deficiencies  in  the  cotton  sales. 

"In  pursuance  of  tikis  agreement  the  Liddells' 
agents  bought  cotton  from  various  persons  who 
drew  drafts  for  the  price  of  the  cotton.  These 
drafts  were  drawn  upon  the  Liddells  in  favor 
of  either  the  shippers  or  the  banks  through 
which  they  were  drawn.  In  due  course  of  busi- 
ness they  came  to  the  State  National  Bank  of 
Sbawnee  vrith  bills  of  lading  attached.  They 
were  accepted  by  the  Liddells  and  paid  by  the 
.  l>ank.  The  bills  of  lading  were  aU  to  shippers' 
order,  and  the  bills  of  lading  and  the  drafts 
were  all  held  by  the  bank  subject  to  its  agree- 
ment with  the  Liddells. 

"Prior  to  October  17,  1910,  J.  C.  Liddell,  Jr., 
one  of  the  parties  to  the  contract,  made  an 
agreement  to  sell,  or  did  sell,  the  cotton  in  ques- 
tion to  B.  W,  McMahan  &  Co.,  appellants  in 
this  case,  without  the  knowledge  or  consent  of 
the  bank.  On  October  17th  J.  O.  LiddeU,  Jr., 
went  to  the  bank  and,  at  his  request  was  given 
possession  of  the  bills  of  lading  'so  that  be  might 
pay  the  freight  and  obtain  compress  receipts 
for  the  cotton.'  He  promised  to  perform  this 
service  and  bring  the  compress  receipts  back  to 
the  bank  at  once.  The  bills  of  lading  were  giv- 
en to  him  for  that  purpose  and  his  receipt  taken 
therefor.  He  took  them  to  the  railroad  company 
and  obtained  the  compress  receipts,  but,  in- 
stead of  returning  with  them  to  the  bank,  he 
delivered  the  receipts  to  McMahan  ifc  Co.,,  who, 
by  virtue  of  the  receipts,  took  possession  of  the 
cotton.  McMahan  &  Co.,  in  buying  the  cotton, 
acted  in  good  faith,  without  knowledge  of  the 
theft  of  the  bills  of  lading  and  compress  receipts 
by  LiddeU,  and  they  paid  full  value  for  the 
cotton.  The  bank  did  not  discover  the  theft  of 
the  bills  of  lading  until  about  October  25th, 
-when  npon  inquiry  it  discovered  that  the  cotton 
had  heea  sold  to  McMahan  &  Co.,  and  that  it 
was  then  in  Galveston  in  custody  of  the  Mal- 
lory  Steamship  Company,  consigned  by  McMa- 
han ft  Co.  to  parties  in  New  York.  Judgment 
•was  rendered  by  the  court  below  in  favor  of  the 
bank,  and  this  appeal  is  prosecuted  by  McMahan 
&  Co. 

"Appellants'  first  assignment  of  error  insists 
that  McMahan  ft  Co.  purchased  the  cotton  in 
open  market,  from  a  regular  dealer,  at  a  full 
price,  in  the  usual  course  of  trade,  and  with- 
out notice  of  any  right,  title,  or  interest  of  the 
bank,  and  that  therefore  it  took  a  ^ood  title  to 
the  cotton  with  the  right  to  possession.  If  this 
Is  a  case  in  which  the  doctrine  of  innocent  pur- 
chaser could  apply,  appellants'  contention  is  un- 
answerable. Bnt  is  It  snch  a  case?  The  rela- 
tion of  the  parties  to  the  transaction  and  the 
character  of  the  propertj;  involved  are  impor- 
tant matters  to  consider  in  resolving  the  ques- 
tion. T%e  first  points  to  be  determined  are: 
Waa  the  tiOe  to  the  cotton  ever  vested  in  the 


appellee  bank,  and,  if  so,  was  the  possession  by 
Liddell  of  the  bills  of  lading  and  compress  re- 
ceipts in  the  manner  in  which  he  acqaired  them 
indicia  of  title  which  would  vest  his  vendee,  an 
innocent  purchaser  for  value,  with  a  title  su- 
perior to  that  of  the  bank?  In  answering  these 
questions  it  becomes  necessary  to  determine  the 
nature  of  a  bill  of  lading  in  its  relation  to  com- 
mercial usages.  It  is  well  settled  that  a  bill 
of  lading  is  only  quasi  negotiable,  being  the  rep- 
resentative of  personal  property,  and  not  of 
money.  The  transfer  of  a  bill  of  lading  has 
only  the  effect  of  transferring  the  title  to,  and 
the  constructive  possession  of,  the  very  goods  for 
which  the  bill  is  a  representative.  The  bills  of 
lading  in  this  case  were  issued  to  the  owners 
of  the  cotton  and  were  drawn  to  'shipper's  or- 
der,' and  consigned  to  LiddeU  &  Co.  The  term 
'shipper's  order'  is  well  understood  in  commer- 
cial usage,  and  means  that  the  title  remains  in 
the  shipper  untU  he  has  ordered  a  delivery  of 
the  goods.  The  bills  of  lading  in  question  were 
indorsed  in  blank  by  the  shippers  and  attached 
by  them  to  drafts  drawn  upon  Liddell  &  Co.  for 
toe  price  of  the  cotton.  In  the  drafts  either  the 
shippers  themselves  or  the  banks  through  which 
they  were  transmitted  were  msde  payees.  The 
drafts  came  to  the  appeUee  bank  in  due  course 
of  business,  were  accepted  by  the  Liddells,  and 
paid  by  appellee.  The  cotton  was  never  at  any 
time  actually  or  constructively  in  the  custody 
or  control  of  the  Liddells.  No  vestige  of  title  or 
interest  in  the  cotton  ever  vested  in  the  Liddells. 
The  only  way  they  could  have  acquired  an  inter- 
est in  the  cotton  was  to  pay  the  drafts  held  by 
appellee,  when  under  their  contract  the  bills  of 
lading  must  have  been  turned  over  to  them. 
Dows  V.  National  Bank  of  Milwaukee,  91  U.  S. 
637,  23  L.  Ed.  214.  Liddell  &  Co.  did  not  pay 
the  drafts,  and  no  title  ever  vested  in  them 
unless  the  delivery  of  the  bUls  of  lading  to  J.  C. 
Liddell,  Jr.,  under  the  circjimstances  in  this 
case  was  sufficient  to  vest  them  with  title. 

"It  is  too  well  settled  for  discussion  that  a 
bank  which  pays  a  draft  attached  to  a  shipper's 
order  bill  of  lading,  indorsed  in  blank,  tiecomes 
the  owner  of  the  goods  represented  thereby. 
Such  ownership  invests  it  with  title  to,  and  con- 
structive ijossession  of,  the  goods,  and  actual  de- 
livery to  it  is  unnecessary  to  perfect  the  pro- 
prietorship. Therefore,  under  the  facts  as 
above  stated,  the  appellee  bank  was  at  the  time 
the  bills  of  lading  were  taken  by  J.  G.  Liddell, 
Jr.,  the  owner  and  in  possession  of  the  100  bales 
of  cotton  in  question.  Adone  v.  Seeligson,  S4 
Tex.  593;  Dows  v.  National  Bank  of  Milwau- 
kee, supra;  Bank  v.  Bank,  41  Tex.  Civ.  App. 
535,  93  S.  W.  209;  Campbell  v.  Alford,  57  T%x. 
159.  The  many  cases  cited  and  discussed  by 
the  above  cases  render  further  citations  here 
unnecessary. 

"Cotton  compress  receipts  in  the  coarse  of 
such  business  as  Is  here  revealed  are  simply 
warehouse  receipts,  and  the  legal  status  of  the 
warehouse  receipt  is  identical  with  that  of  a 
bill  of  lading  in  so  far  as  its  sale  or  transfer 
carries  the  constructive  delivery  and  ownership 
of  the  goods  for  which  it  stands.  Clay  v.  Qage, 
1  Tex.  Civ.  App.  661,  20  S.  W.  948 ;  40  Oyc. 
407,  and  cases  cited ;  Stamford  Compress  Co. 
V.  Farmers'  &  Merchants'  Bank  [105  Tex.  441, 
144  S.  W.  1132  [Ann.  Gas.  1914D,  1298],  and 
cases  there  cited. 

"If,  then,  the  appellee  bank  was  the  legal  own- 
er and  holder  of  the  cotton  on  October  17,  1910, 
and  up  to  that  time  Liddell  &  Co.  never  had 
any  right  or  title  thereto,  was  the  delivery  of  the 
bills  or  lading  by  the  bnnk  to  J.  C.  Liddell,  Jr., 
on  that  day  such  a  delivery  or  transfer  of  the 
title  to,  or  possession  of,  the  cotton  as  to  vest 
in  an  innocent  purchaser  from  him  a  good  title 
against  the  bank?  This  question  can  only  be 
answered  in  the  negative.  As  has  been  shown, 
a  bUl  of  lading  is  not  like  a  biU  of  exchange, 
carrying  to  the  purchaser  in  good  faith,  by  mere 
indorsement  and  deUveiy,  a  title  good  against 
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the  world.  The  tranafer  of  the  bill  of  lading 
delivers  but  the  goods,  and  passes  to  the  pur- 
chaser no  better  title  than  the  seller  bad.  The 
sale  of  found  or  stolen  property,  or  property 
obtained  by  fraud,  vests  no  better  title  because 
the  sale  is  made  through  the  means  of  an  in- 
strument called  a  bill  of  lading.  A  bill  of  lad- 
ing: is  but  a  receipt  for  specific  goods,  and  when 
Liddell  sold  to  HcMahan  &  Co.  he  sold  them 
the  cotton  of  which  he  was  the  tortious,  if  not 
felonious  possessor,  and  they  took  the  title  he 
had  and  no  more.  StoUenwerck  v.  Thacher,  115 
Mass.  224;  Shaw  t.  Merchants'  &  National 
Bank,  101  U.  S.  557,  25  I/.  Ed.  802;  6  Cyc. 
418  to  424,  and  cases  there  cited  ;  Bank  v.  Lutt- 
gen,  29  Minn.  363,  13  N.  W.  151 ;  Pollard  v. 
Vinton,  105  U.  S.  7,  26  L.  Ed.  998.  The  first 
assignment  of  error  is  overruled,  and  what  has 
been  said  disposes  also  of  assignments  Nos.  2, 
3.  4,  4%,  5,  and  7,  and  they  are  overruled. 

"But  appellants  contend,  in  their  sixth  as- 
signment of  error,  that  the  bank  was,  by  its 
own  negligence  In  trusting  the  bills  of  lading  to 
the  custody  of  J.  C.  Liddell,  Jr.,  estopped  to  de- 
ny his  right  to  sell.  They  admit  that  they  did 
not  assert  the  defense  of  estoppel,  but  contend 
that  their  plea  of  innocent  purchaser  for  value, 
considered  with  the  petition  of  the  plaintiff, 
was  sufficient  to  raise  the  issue  in  their  behalf, 
although  not  specifically  set  up  in  their  plead- 
ing. They  contend  that  the  appellee  in  its  orig- 
inal petition  alleged  its  own  negligence  when  it 
stated  that  it  'intrusted  the  bills  of  lading  to  J. 
C.  Iiiddell,  Jr.,'  and  that  to  complete  their  de- 
fense of  estoppel  they  had  but  to  show  under 
their  plea  that  McMahan  &  Co.  had  bought 
from  Liddell  in  'good  faith,  for  value,  and  with- 
out notice. 

"Estoppel  is  an  affirmative  defense,  and  under 
our  practice,  from  the  earliest  date,  it  had  been 
held  that  an  affirmative  defense  must  be  spe- 
cially pleaded.  In  the  case  of  Smith  v.  Sher- 
wood, 2  Tex.  461,  our  Supreme  Court  said  it 
should  be  known  by  this  time  that  all  affirma- 
tive defenses  should  be  specially  pleaded.  Kee- 
ble  V.  Black,  4  Tex.  69 ;  Scarbrough  v.  Alcorn 
[74  Tex.  358,  12  S.  W.  72];    Barker  v.  Abbott, 


2  Tex.  Civ.  App.  147,  21  S.  W.  72;  Rail  v. 
Bank,  3  Tex.  Civ.  App.  557,  22  S.  W.  865; 
HoUifield  v.  Landrum,  31  Tex.  Civ.  App.  195, 


71  S.  W.  979;  Casey  v.  TreadweU,  32  Tex.  Civ. 
App.  480,  74  S.  W.  791 ;  Tex.  Produce  Co.  v. 
Turner  (Sup.)  27  S.  W.  583;  Stanger  v.  Dor- 
sey,  22  Tex.  Civ.  App.  573,  65  S.  W.  129; 
Anderson  v.  Nuckles,  34  S.  W.  184.  The  trial 
court  held  that  the  allegations  of  the  pleadings 
were  not  sufficient  to  raise  the  issue  of  estoppel, 
and  we  must  concur  in  that  holding.  However, 
if  it  should  be  conceded  that  the  pleadings  of 
the  plaintiff  can  in  this  case  be  construed  to  sup- 
ply an  allegation  omitted  from  the  appellant  s 
intervention,  it  must  still  be  held  that  neither 
such  allegation  nor  the  facts  was  sufficient  to 
show  negligence  of  the  bank  in  such  manner  as 
to  estop  it  from  denying  the  authority  of  Liddell 
to  sell  the  cotton. 

"The  sixth  assignment  of  error  is  therefore 
overruled.  This  also  disposes  of  assignments 
Nos.  9  and  10  and  the  third  proposition  under 
assignments  Nos.  3,  4,  4V2,  7,  9,  and  10. 

"Appellants'  eighth  assignment  of  error  and 
the  fifth  proposition  under  their  eleventh  assign- 
ment of  error  are  overruled.  They  present  ques- 
tions as  to  the  sufficiency  of  the  evidence  to 
support  the  findings  of  the  trial  court.  There 
is  evidence  to  support  these  findings,  and  it  is 
not  therefore  within  the  province  of  this  court 
to  reverse  them. 

"We  find  no  error  in  the  Judgment  of  the  lower 
court,  end  the  judgment  is  affirmed." 

As  above  stated,  the  case  seems  to  be  al- 
most directly  In  point,  and  we  believe  the 
court  was  correct  In  Its  holding.  See,  also, 
Adoue  V.  Seellgson,  54  Tex.  594;    Daws  v. 


National  Bank,  91  U.  S.  6^7,  23  L.  Ed.  214; 
Bank  v.  Bank,  41  Tex.  Civ.  App.  535,  93  S.  W. 
209;  Campbell  v.  Alford,  57  Tex.  159:  Amer- 
ican Thresberman  Co.  v.  De  Tamble  Motors 
Co.,  154  Wis.  366,  141  N.  W.  210,  49  L.  B.  A. 
644,  and  notes,  wliere  all.  the  authorities  are 
collected;  Sbaw  y.  Merchants'  Bank,  101  U. 
S.  557,  25  L.  Ed.  892;  Coker  v.  First  Na- 
tional Bank,  112  6a.  71,  37  S.  E.  122;  31 
Cyc.  81S;  Hood  v.  Bank,  12  Ala.  App.  511, 
67  South.  721. 

It  is  further  contended  by  the  appellee 
that  the  Ilrst  State  Bank  &  Trust  Company, 
having  had  the  shipping  order  bills  of  lading 
Indorsed  and  delivered  it,  and  having  paid 
the  drafts  drawn  on  Hubbell,  Slack  &  Co. 
and  Oohlman,  Lester  &  Co.,  became  the  own- 
er of  and  was  actually  in  possession  of  the 
cotton,  and  when  payment  of  the  drafts  was 
refused  liad  the  right  to  handle  and  sell  the 
cotton  for  its  own  account,  and  it  did  not 
lose  its  rights  to  the  cotton  or  its  proceeds 
by  delivering  the  same  to  the  garnishee  in 
order  that  the  cotton  might  be  sold  and  the 
proceeds  paid  to  the  bank's  agent  and  cor- 
respondent at  Houston,  Tex.  See  McMahan 
V.  Bank,  supra. 

It  is  further  contended  that  under  the  facts 
found  by  the  lower  court  the  Farmers'  Union 
Cott(m  Company,  the  garnishee,  bad  the  cot- 
ton in  its  possession  as  the  agent  or  factor 
of  the  First  State  Bank  &  Trust  Company, 
under  an  express  c<»itract  to  sell  same  and 
pay  the  proceeds  to  the  bank's  agent  and  cor- 
respondent, and  the  proceeds  of  the  cotton 
when  sold  belonged  to  the  bank,  and  was  not 
subject  to  garnishment  for  the  debt  of  Ud- 
dell  &  Co.  or  Swift  &  Uddell. 

We  believe  that  the  banii  had  the  title  to 
the  cotton.  The  facts  as  found  by  the  court 
are  that  Liddell  &  Co.  shipped  the  cotton  and 
procured  shipper's  order  bill  of  lading,  and 
indorsed  and  delivered  same  to  the  bank, 
and  at  the  same  time  drew  drafts  on  the  pro- 
posed purchasers  of  the  cotton  in  13avor  of 
the  bank,  and  that  the  bank  paid  Liddell  ft 
Co.  the  amount  of  said  drafts.  The  pur- 
chasers refused  to  pay  the  drafts  and  take 
the  cotton."  This  transaction  had  the  effect 
of  vesting  the  title  to  the  cotton  in  the  bank, 
either  as  owner  or  pledgee.  In  Adoue  t.  See- 
llgson, supra,  the  opinion  being  by  Chief  Jus- 
tice Moore,  it  is  said: 

"To  maintain  their  claim,  it  devolved  upou 
them  to  show  such  title  as  precluded  appelleos 
from  its  seizure  and  sale  under  the  attachment. 
This  they  claim  they  did  by  proof  of  a  valid  and 
bona  fide  transfer  and  delivery  of  it  as  a  pledce 
by  Arbuckle  to  themsulves  prior  to  the  date  of 
the  attachment.  And  this  presents  the  real,  ana 
indeed  the  only,  question  in  the  case.  For  al- 
though appellees  seem  in  one  part  of  their  brief 
to  insist  that,  if  appellants  had  proved  that  the 
cotton  had  been  bona  fide  transferred  to  them  as 
a  mortgage  or  pledge  for  money  advanced  to  Ar- 
buckle by  them,  still  thejr  did  not  have  such  title 
as  would  prevent  its  seizure  and  sale  under  at- 
tachment or  execution,  but  all  that  could  be 
claimed  for  them  would  be  that  such  seizure  and 
sale  would  be  subject  to  their  prior  lien.  But 
this  we  understand  them  is  when  they  are 
speaking  of  a  pledge  in  a  general  sense,  as  in- 
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dicatin?  merely  a  lien  or  security  for  a  debt, 
and  not  when  It  is  accompanied  with  the  com- 
plete and  absolute  transfer  of  the  title  and  pos- 
session ot  the  pledge.  For  it  seems  to  he  fully 
admitted  in  other  parts  of  their  brief,  and  cer- 
tainly cannot  be  successfully  denied,  that  to 
such  case  the  continBcnt  interest  of  the  previ- 
ous owner  can  no  more  be  reached  by  attach- 
ment or  execution  than  if  the  transfer  had 
been  in  erery  respect  absolute  and  uncondi- 
tional." 

Ill  the  case  of  Guaranty  State  Banlc  of 
Timpeon  t.  W.  D.  Cleveland  &  Sons,  195  S.  W. 
939,  recently  decided  by  this  court,  and  not 
yet  officially  published,  the  case  of  Mercan- 
Ule  Banking  Company  v.  Landa,  33  S.  W.  681, 
was  quoted  as  conveying  the  (pinion  of  this 
court,  as  follows: 

"Appellant's  title  to  the  property  was  based 
upon  an  indorsement  to  it  of  the  bill  of  lading, 
and  a  delivery  thereof,  which  it  claimed  was 
made  prior  to  the  levy  of  the  writ  of  attach- 
ment. Appellee  joined  issue  on  this  proposition, 
and  in  effect  asserted  that  the  bill  of  ladioK  was 
not  indorsed  until  after  the  levy  of  the  attach- 
ment. Appellee,  in  addition,  sought  to  show  by 
evidence  of  custom  that  the  title  to  the  proper- 
ty remained  in  the  shipper  or  consignee;  and 
as  the  property  was  shipped  by  Harris,  and 
in  effect  consigiied  to  him  in  the  bill  of  lading 
issued  by  the  raUway  company,  he  was  the  own- 
er. The  issue  raised  by  the  appellant  was:  Did 
it  have  a  title  by  reason  of  the  indorsement  of 
the  bill  of  lading?  And,  under  the  case  as  pre- 
sented by  its  pleadings,  if  it  did  not  have  title 
by  virtue  of  that  fact,  then  the  appellee  should 
recover,  and  evidence  of  custom  would  not  aid 
him  in  this  respect,  and  the  court  should  not 
have  presented  such  an  issue.  The  law  gives  to 
a  transfer  by  indorsement  of  a  bill  of  lading,  ac- 
(■ompanied  by  a  delivery  of  it,  the  effect  of  pass- 
ing title  to  the  property  shipped.  Railway  Co. 
v.  Heidenbeimer.  82  Tex.  199,  17  S.  W.  608  [27 
Am.  St.  Rep.  861].  A  title  thus  acquired  is  as 
effectual  in  law  as  it  would  be  if  based  upon  an 
express  and  completed  contract  of  sale." 

[3]  From  what  has  been  said,  we  are  of 
opinion  that  the  chattel  mortgage  statute  has 
no  application  In  this  case,  that  the  statute 
Is  bat  declatatoi^  of  the  oommon  law  that  a 
pledgee  ordinarily  loses  bis  lien  by  redeliver- 
ing possession  to  the  pledgor,  but  this  prin- 
ciple does  not  apply  to  the  delivery  to  the 
pledgor  for  a  special  purpose. 

We  are  of  opinion  that  the  eonclusion 
reached  by  the  court  was  correct  We  have 
examined  the  record  carefully,  and,  so  be- 
lieving, the  catise  is  In  all  things  affirmed. 


BUCaCHOMTS    STATB    BANK    v.    THAU, 

MAN  et  al.    (No.  5782.) 

(Court  of  Civil  Api>eal8  of  Texas.     Austin. 

May  16,  1917.    Rehearing  Denied 

June  27,  1917.) 

1.  Plkadiro  «=5»03(1)— Inconsistent  Pleas. 
In  Texas  plaintiff  is  permitted,  in  different 
counts  in  his  petition,  to  present  inconsistent 
pleas,  asserting  bis  right  in  one  plea  to  recover 
on  tlie  facts  therein  stated,  and  to  claim  in 
another  plea  that,  if  the  facts  are  not  as  previ- 
ously alleged,  but  as  stated  iu  such  other  plea, 
he  is  entitled  to  relief  against  another  defend- 
ant. 

(EM.    Note.— For   other   cases,   see   Pleading, 
Cent.  Dig.  »  189, 190.] 


2.  Shebtffs  and  Conbtabij:b  e=»168(l)— Lia- 
bility—Ple^adinq — Statutes. 

Rev.  St.  1911,  art.  3776,  provides  that, 
should  an  officer  fail  or  refuse  to  levy  execution 
when  he  might  have  done  so,  he  and  his  sure- 
ties shall  be  liable  to  the  party  entitled  to  re- 
ceive the  money  collected  on  such  execution  for 
the  full  amount  of  the  debt,  etc.,  to  be  recovered 
on  motion  before  the  court  from  which  the  ex- 
ecution issued.  Article  3777  provides  that, 
should  an  officer  neglect  or  refuse  to  return  any 
execution,  or  make  a  false  return,  he  and  his 
sureties  shall  be  liable  for  the  full  amount  of 
the  debt,  etc.,  to  be  recovered  as  provided  in 
article  3776.  Plaintiff's  petition  alleged  facts 
entitling  him  to  the  relief  afforded  by  article 
3777  as  against  a  sheriff  and  the  sureties  on 
his  official  bond,  but  the  pleading  was  not  de- 
nominated a  motion,  and  also  sought  to  recover 
against  a  person  other  than  the  sheriff  and  his 
sureties  on  the  theory  that  he  had  conspired 
with  mid  induced  the  sheriff  to  commit  the 
wrongful  acts  charged.  Held,  that  plaintiff  was 
entitled  to  the  rehef  afforded  by  the  statute, 
since,  if  a  plea  states  a  cause  of  action  or  a 
defense,  the  fact  that  it  may  be  given  a  wrong 
name  by  the  pleader  does  not  nullify  its  effect. 
[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  §f  398,  399.] 

3.  SnEBirrs  anu  Constables  <3=»168(1)  — 
Failure  to  Sell  Propertt— Pleading. 

Plaintiff's  petition,  which  alleged  that  de- 
fendant sheriff,  at  the  instigation  of  another  de- 
fendant, delivered  to  the  latter  property  sold  to 
plaintiff  on  execution,  failed  and  refused  to  sell 
property,  and  that  the  latter,  through  his  con- 
spiracy with  the  sheriff,  obtained  the  property, 
and  appropriated  it  to  his  own  use,  stated  a 
cause  of  action  against  the  sheriff  and  the  othet 
defendant  for  a  conversion. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {{  388,  399.] 

4.  Venue  «=»46— Transfbk  to  Otbxb  Coun- 
ty—Action  FOB  CONVEBBION. 

The  fact  that  a  petition  for  conversion  does 
not  show  that  defendants,  other  than  a  sheriff 
and  one  other,  participated  in  or  are  liable  for 
the  conversion,  affords  no  reason  for  transfer- 
ring the  case  to  the  conntj;  in  which  defendants 
reside,  even  if  it  would  justify  sustaining  an 
exception  for  misjoinder  of  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  a  67,  74.] 

6.  Action  «3>45(1)— MiaJOinoKB  or  Causks 

OF  Action. 
The  doctrine  of  misjoinder  of  causes  of  ac- 
tion rests  on  the  consideration  that  in  most  in- 
stances such  procedure  would  consume  too  much 
time,  confuse  the  jury,  and  hinder,  instead  of 
promote,  the  proper  administration  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  SI  878-^83,  385-^02.] 

6.  Action  ®=>45(1)— Misjoindeb  of  Causes 
of  Action. 

When  plaintiff's  petition  indicates  on  its 
face  that  his  joinder  of  causes  of  action  is  not 
calculated. to  consume  too  much  time  and  con- 
fuse the  jury,  the  alternative  cause  of  action 
being  sustainable  by  the  same  testimony  as  will 
sustain  the  other^  and  when  the  case  may  be 
submitted  to  the  jury  on  special  issues,  the  rule 
against  misjoinder  of  causes  of  action  should 
not  be  enforced. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  M  878-^83,  385-402.] 

7.  Venue  ®=»80  —  Jukisdiotion  of  Coubt 
AFTEB  Change — Cancellation  of  Cbedii>— 
Retaxino.  • 

In  an  action  against  a  sheriff,  the  sureties 
on  his  bond,  and  a  third  person  for  failure  to 
deliver  property  sold  on  execution,  conspiracy, 
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conversion,  etc.,  tlie  court  of  another  county 
than  that  of  the  county  in  which  execution  was 
issued,  the  case  bavins  been  transferred  to  it, 
had  no  power  to  cancel  a  credit  on  plaintiff's 
judgment,  or  to  retaz  costs  taxed  against  plain- 
tiff in  the  sheriff's  favor. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  li  141,  142.] 
8.  Ventjb  ^=>72  —  Misjoinder  of  Actions — 

pi.ea.  of  privii.eoe. 
When  defendants  raised  the  question  of  mis- 
Joinder  of  causes  of  action  in  connection  with 
their  plea  of  privilege  to  be  sued  in  another 
county,  if  the  trial  court  was  of  opinion  there 
was  misjoinder,  it  should  have  required  plain- 
tiff to  elect  which  cause  of  action  it  would  stand 
on,  and  determined  the  question  of  venue  after 
the  election  had  been  made;  if  plaintiff  had 
declined  to  elect,  it  would  have  been  proper  to 
have    sustained    the    demurrer    presenting^  the 

auestion  of  misjoinder,  and  to  nave  dismissed 
tie  suit. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  I  127.1 

Appeal  from  Distilct  Court,  Milam  County; 
X  C.  Scott,  Judge. 

Action  by  the  Buckholts  State  Bank  against 
O.  Tballman  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed, 
and  cause  remanded  for  further  proceedings. 

Morrison  &  Lewis,  of  Cameron,  for  appel- 
lant Geo.  Powell,  of  San  Antonio,  for  ap- 
pellee O.  Tballman.  W.  S.  Ethrldge  and 
H.  C.  DufTy,  both  of  Bandera,  and  Henderson, 
Kldd  &  Glllis,  of  Cameron,  for  other  appel- 
lees. 

KEY,  C.  J.  The  following  statement  of  the 
nature  and  result  of  this  suit  Is  copied  from 
appellant's  brief: 

"This  action  was  begun  by  the  appellant,  as 
plaintiff,  by  a  petition  filed  in  the  district  court 
of  Milam  county  on  the  13th  day  of  September, 
1915,  in  which  said  petition  the  plaintiff  brought 
this  action  against  R.  S.  Smith,  as  Uie  sheriff 
of  Bandera  county,  against  the  defendants 
Haby,  Short,  Davenport,  I^ewis,  and  Cox,  as  the 
sureties  on  the  sheriff's  official  bond,  and  also 
against  O.  Tballman,  who  was  made  a  defendant 
on  charges  that  he  had  conspired  and  confeder- 
ated with  the  sheriff  in  inducing  and  procuring 
the  sheriff  to  make  a  false  return  on  an  execu- 
tion which  had  been  placed  in  the  hands  of  the 
sheriff  for  service,  and  which  the  sheriff  had 
failed  in  many  particulars  in  performing  his 
duty  as  required  by  law  under  that  process,  all 
of  the  above-named  defendants  residing  in  Ban- 
dera county,  Tex.,  and  the  action  was  also 
brought  against  I.  B.  Williams  and- A.  J.  Slone, 
the  said  Slone  being  a  resident  of  Milam  coun- 
ty, Tex.,  and  Williams,  a  resident  of  Bandera 
county,  Tex. 

"It  was  alleged  that  in  the  district  court  of 
Milam  county,  Tex.,  on  the  26th  day  of  May, 
1914,  the  appellant  had  recovered  a  judgment 
in  cause  No.  6872  against  the  said  defendants 
Williams  and  Slone  for  the  sum  of  $2,974.11, 
with  10  per  cent,  interest  from  that  date,  and 
wWch  amount  was  secured  by  a  mortgage  lien 
on  certain  personal  property,  and  that  the  prop- 
erty was  found  to  be  situated  in  Bandera  coun- 
ty, and  that  after  the  sale  of  said  property  the 
judgment  was  credited  with  $188.39,  and  that 
on  the  15th  day  of  May,  1915,  there  was  due 
on  the  judgment  $2,785.72,  and  on  that  date 
the  appellant  caused  an  execution  to  be  issued 
out  of  said  Milam  county  judgment,  and  placed 
in  the  hands  of  the  defendant  Smith,  the  sheriff 


of  Bandera  county,  for  execution,  and  that  the 
plaintiff  had  duly  indemnified  the  said  sheriff, 
and  the  sheriff  had  accepted  such  bond  of  in- 
demnity, and  that  the  said  sheriff  levied  the  ex- 
ecution on  about  80  head  of  horses  and  moles, 
and  that  Smith,  as  such  sheriff,  sold  a  part  of 
said  property  levied  on  for  the  sum  of  $2.1rt). 
and  that  it  was  bought  in  by  the  appellant,  an'l 
that  the  said  sheriff  had  unlawfuil.v  conspire! 
with  Tballman  and  delivered  all  <^  the  proi>erty 
levied  on,  as  well  as  that  bought  by  the  appp'- 
lant,  into  the  possession  of  said  Tballman,  sml 
that  the  sheriff  returned  the  execution  to  the 
district  court  of  MUam  county,  with  an  indoiw- 
ment  on  the  same  that  he  had  sold  the  property 
levied  on  to  the  appellant  for  the  sum  of  $2.1(.iJ, 
and  had  returned  tne  order  of  sale  with  such  in- 
dorsement to  the  district  clerk  of  Milam  cooDty, 
and  that  the  same  had  been  recorded  showing 
a  credit  on  said  judgment  in  such  sum  above 
stated.  Plaintiff  made  the  further  averments: 
"  'Plaintiff  further  avers  that  Ihe  said  defend- 
ant sheriff  made  a  return  upon  said  execution 
showing  that  the  property  hereinbefore  mention- 
ed was  sold  to  the  plaintiff  for  the  snm  of  fir 
100,  and  entered  the  same  as  a  credit  on  plain- 
ti^s  said  judgment,  and  that  said  return  has 
been  recorded  in  the  execution  records  of  this 
court,  thereby  showing  that  the  said  defendants 
I.  B.  Williams  and  A.  J.  Slone,  the  said  defend- 
ants in  execution,  and  against  whom  said  befon- 
mentioned  judgment  was  rendered,  are  entitW 
to  a  credit  of  $2,100  on  said  Judgment,  and  that 
the  plaintiff,  after  the  rendition  of  said  jn>le- 
ment  and  before  the  issuance  of  said  before- 
mentioned  execution,  had  caused  and  prorur^l 
said  judgment  to  be  duly  filed  and  recorded  and 
abstracted  in  the  judgment  abstract  record  of 
Milam  county,  Tex.,  and  the  same  then  acil 
there  became  and  constituted  a  lien  apon  all 
of  the  real  estate  then  owned  by  the  said  defend- 
ants I.  B.  Williams  and  A.  J.  Slone  sitnated  in 
Milam  county,  Tex.,  and  that  plaintiff  is  enti- 
tled to  have  said  judgment  recorded  in  the  ab- 
stract of  judgment  records  in  any  other  county 
in  the  state  of  Texas  so  long  as  said  jadgment 
remains  unpaid  and  unsatisfied,  and  that  tbe 
entering  of  said  return  and  credit  on  said  exern- 
tion  and  judgment  by  said  defendsmt  eheriS 
showing  that  said  judgment  was  entitled  to  a 
credit  of  $2,100  has  had  the  effect  to  release  so 
much  of  said  judgment,  when  in  truth  and  in 
fact  the  sold  sh^iff  had  sold  said  property  to 
the  plaintiff,  but  in  fact  had  unlawfully  (Mir- 
ered  the  same  to  the  said  defendant  O.  Thsi:- 
man,  and  when  said  sheriff  so  entered  s^iJ 
credit  on  said  judgment  he  then  and  there  weU 
knew  that  he  had  pretended  to  sell  said  prop<>rtr 
and  had  delivered  the  same  to  the  said  defenii- 
ant  Tballman,  and  that  the  plaintiff  had  n<K 
received  anything  of  value  for  said  credit  »■ 
entered  by  him  on  said  judgment,  and  thereby 
plaintiff  has  been  defeated  of  the  recovery  of 
said  property  and  of  the  fruits  of  its  SBSid  ex- 
ecution, and  said  sheriff  then  and  ther^y  can«r.l 
a  release  of  the  plaintiff's  lien  upon  any  lasd 
or  real  estate  that  might  be  held  or  owne<l  by 
the  said  defendants  in  execution,  I.  B.  WiUiaais 
and  A.  J.  Slone,  and  real  property  of  said  -V. 
J.  Slone  has  been  so  releaseo,  and  the  same  was 
situated  in  Milam  county,  Tex.,  and  was  su- 
ject  to  plaintiff's  said  judgment  lien,  and  sin  e 
the  entry  of  said  credit  on  said  judgment  br 
said  sheriff  said  Slone  has  sold  and  convey«-.I 
said  property,  and  the  same  was  then  and  the:* 
of  the  value  of  $500,  and  the  plaintiff  is  inforrt- 
ed  and  charges  that  it  has  so  lost  its  said  lira 
on  said  real  estate,  and  all  of  which  -was  wrJ 
known  to  the  said  sheriff  at  the  time  he  made 
such  return  upon  said  execution,  and  that  the 
plaintiff  cannot  now  cause  and  procure  the  issu- 
ance of  other  and  additional  executions  upixi 
said  judgment  for  the  payment  of  said  $2.1i>< 
so  long  as  such  amount  shall  be  entered  as  a 
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credit  bj  said  ibciUTa  return  on  aaid  before- 
mentioned  execution,  and  shall  be  allowed  to 
stand,  and  then  and  thereby  the  said  defendant 
sheriff  and  his  sureties  and  said  O.  Tballman 
became  bound  and  liable  and  are  now  bound 
and  liable  to  pajr  the  plaintiff  its  damages  so  o(> 
caaioned  by  taeir  wrongful  acts,  as  hereinbefore 
shown.    •    •    • 

"  'Plaintiff   further    avers    that,    independent 
and  beyond  all  of  the  other  wrongs  and  injuries 
hereinbefore  complained  of,  and  uat  in  addition 
thereto,  plaintiff  shows  to  the  court  that  at  the 
time  the  said  sheriff  made  said  levy  under  said 
execution,  as  aforesaid,  he  levied  upon  five  two 
year  old  mules  of  the  value  of  $100  each  and 
two  brown   mare  mules  of  the  value  of  $150 
each  and  one  dun  horse  of  the  value  of  $100, 
aggregating  in  value  the  sum  of  ^900,  and  that 
without  reason,  excuse,  explanation,  or  justifi- 
cation the  said  sheriff  unlawfully  failed  and  re- 
fused to  sell  any  of  the  property  described  in 
this  paragraph  of  this  petition,  and  that  his  re- 
fusal to  sell  the  same  or  to  deliver  it  to  the 
plaintiff  after  it  had  been  levied  upon,  and  after 
said  sheriff  Iiad  duly  advertised  the  same  for 
Bale,   constituted    a    wrong    and    injury   to    the 
plaintiff,  audit  caused  and  occasioned  the  plain- 
tiff to  thereby  lose  the  value  of  said  eight  head 
of  horses  and  males,  which  were  then  and  thete 
of  the  aggregate  value  of  $900,  as  hereinbefore 
shown.     And    in    this   connection    the   plaintiff 
avers  and  charges  that  the  said  O.  Thallman 
conspired    and   confederated    with    said    sheriff 
and  attempted   to  induce   and   did   induce  the 
said  sheriff  to  so  fail  and  refuse  to  sell  said  eight 
bead  of  horses  and  mules  under  and  by  virtue 
of  the  plaintiff's  said  execution  and  the  sheriffs 
said  levy,  and  that  said  ThaUman  either  ob- 
tained the  said  horses  and  mules  or  part  of  the 
same  and  appropriated  them  to  his  own  use  and 
benefit,  or  confederated  and  conspired  with  said 
sheriff  to  refuse  to  sell  and  deliver  them  to  the 
plaintiff,  and  that  then   and  thereby  the  said 
sheriff  and  his  said  sureties  and  the  said  defend- 
ant Thallman  each  and  all  became  and  are  now 
liable  and  bound  to  pay  to  plaintiff  the  value 
of  said  eight  head  of  horses  and  rhnles,  and  in 
this  connection  the  ^intiff  further  avers  that 
the  said  defendants  Williams  and  Slone,  so  far 
as  plaintiff  is  informed  and  believes,   are  now 
each  utterly  and  notoriously  insolvent,  and  do 
not  own  any  property  at  this  time  out  of  which 
plaintiff  can  make  ita  said  judgment  or  any  part 
thereof,  and  in  this  connection  it  prays  judg- 
ment against  the  said  sheriff  and  his  said  sure- 
ties, especially  for  the  value  of  the  said  eight 
head  of  horses  and  mules  which  the  said  sher- 
iff so  failed  and  refused  to  sell. 

"  'Wherefore  jplaintiff  prays  that  each  of  the 
defendants  be  cited  as  the  law  directs  to  answer 
this  petition,  and  that  upon  a  final  trial: 

"  '(1)  That  it  have  judgment  against  said  sher- 
iff and  his  said  sureties  and  said  Thallman  for 
the  conversion  of  said  property  and  for  the 
value  of  the  same. 

"  'Or  in  the  alternative, 
"  '(2)  That    it    have    judgment    against   said 
sheriff  and  his  said  sureties  and  said  ThaUman 
for  the  amount  of  plaintiff's  debt  because  of  the 
incomplete  and  untnio  return  so  made  and  in- 
dorsed on-  said  execution. 
"  'Or  in  the  alternative, 
"  '(3)  That    it    have   judgment   against   said 
sheriff  and  said  Thallman  for  the  title  and  pos- 
session of  all  of  said  property  so  delivered  to 
said    Thallman  and  for  the  establishment  and 
foreclosure  of  its  execution  lien  thereon. 
"  'Or  in  the  alternative, 
"  '(4)  That  it  have  judgment  against  said  sher- 
iff   relaxing  and   releasing    plaintiff   from    the 
>aynient  01  said  costs  and  charges  now  demand- 
ed against  it. 
"  'Or   in  the  alternative, 
"  '(5)  That  _  it    have    judgment    against    said 
ilieriff   and   his  said   sureties,  and   against  said 
lefendants  Williams  and   Slone,  for  a  cancel- 

196  S.W, 


lation  and  extinguishment  of  all  of  said  pretend- 
ed credit  so  entered  upon  said  judgment  and  a 
restoration  of  said  original  judgment  to  the 
amount  and  status  of  the  same  as  it  existed 
before  the  entry  of  said  credit. 

"  'And  in  the  event  it  shall  he  held  that  plain- 
tiff is  not  entitled  to  any  one  or  all  of  Oie  spe- 
cial prayers  for  relief,  as  before  shown,  then  in 
addition  thereto  and  in  despite  thereof,  it  prays 
that  it  have  all  such  other  and  further  orders, 
judgments,  and  decrees  as  may  be  meet  and 
proper  to  do  full  justice  to  the  plaintiff,  and  to 
which  the  plaintiff  may  show  itself  entitled, 
whether  specially  prayed  for  herein  or  not,  and 
which  ma^  be  necessary  or  requisite  to  give  the 
plaintiff  full  relief,  in  law  or  equity,  for  all  of 
the  complaints  and  injuries  herein  shown,  to 
which  it  may  show  itself  mtitled,  and  for  all 
of  which  it  will,  as  in  duty  bound,  ever  pray.' 

"On  the  18th  day  of  October,  1916,  the  de- 
fendant sheriff  and  his  sureties  tiled  a  general 
and  certain  special  exceptions  in  the  nature  of  a 
plea  of  privilMW,  and  in  the  same  instrument 
interposed  a  plea  of  privilege,  and  the  defend- 
ant O.  Thallman  filed  a  separate  plea  of  privi- 
lege on  the  16th  day  of  October,  1915,  and  at 
the  same  time,  subject  to  his  plea  of  privilege, 
filed  a  general  and  special  answer  to  tne  plaui- 
tiff's  cause  of  action. 

''On  the  22d  day  of  November  the  pleas  of 
privilege  were  continued  without  prejudice,  and 
on  the  11th  dav  of  Way,  1916,  at  the  next  term 
of  the  court,  the  general  and  special  demurrers 
and  i>leas  of  privilege  filed  by  the  sheriff  and  his 
sureties,  and  also  the  plea  of  privilege  filed  by 
the  defendant  O.  Thallman,  were  each  and  all 
sustained,  and  the  case  ordered  transferred  to 
tho  district  court  of  Bandera  county  as  to  all 
parties. 

"Neither  of  the  defendants  Williams  or  Slone 
filed  any  answer,  and  it  was  ordered  that  the 
judgment  transferring  the  case  should  remain 
In  abeyance  pending  the  apneal,  and  the  appel- 
lant dulj;  excepted  to  the  judgment  of  the  court 
in  sustaining  the  demurrers  and  the  pleas  of 
privilege,  and  in  transferring  the  case  to  the 
district  court  of  Bandera  county,  and  gave  no- 
tice of  appeal  to  this  court,  and  60  days  was  al- 
lowed after  the  adjournment  of  the  court  in 
which  to  file  a  statement  of  the  facts  and  bills 
of  esrceotions.  and  both  of  which  were  filed  with- 
in the  time  allowed. 

"The  appellant  requested  the  district  judge  to 
file  conclusions  of  law  and  fact,  which  he  did, 
and  to  which  the  appellant  excepted. 

"The  appellant  also  took  a  bill  of  exceptions 
to  the  action  of  the  court  and  to  the  conclusions 
of  law  and  fact,  which  bill  of  exceptions  was 
allowed  and  approved  within  the  time  provided 
in  the  order. 

"The  appellant  then  filed  its  assignments  of 
error  in  the  court  below,  and  also  filed  its  super- 
sedeas appeal  bond,  and  has  brought  the  case 
into  this  court  for  correction  and  revision,  and 
relies  for  the  reversal  of  the  judgment  upon 
the  errors  of  the  trial  court  as  set  forth  in  the 
following  assignments  of  error." 

In  addition  to  the  foregoing,  It  is  proper  to 
state  that  the  demurrers  and  exceptions  con- 
tained in  the  answers  filed  by  the  defendants 
presented  only  two  questions,  which,  were: 
First,  that  the  plaintiff's  petition  showed  on 
its  face  tiiat  the  court  had  no  jurisdiction 
over  tbe  persons  of  the  defendants;  and,  sec- 
ond, that  in  like  manner  it  disclosed  a  mis- 
Joinder  of  causes  of  action.  And  the  trial 
court  in  Its  findings  of  fact  and  conclusions 
of  law  sustained  both  of  those  contentions, 
and  made  an  order  transferring  the  case  to 
the  district  conrt  of  Bandera  county,  and 
that  action  of  tbe  coort  is  assigned  as  error. 
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Opinion. 

In  this  state,  while  by  Leglelatlve  enact- 
ment we  have  adopted  the  common  law  when 
not  Inconsistent  with  our  own  judicial  sys- 
tem and  rules  of  procedure,  still  by  force  of 
statutory  enactments  and  decisions  of  our 
court  of  last  resort,  there  are  many  difCerenc- 
«s  as  to  our  methods  of  administering  the 
law,  as  compared  with  those  of  the  common 
law.  We  have  no  separate  chancery  courtjs 
or  equity  dockets,  and  we  administer  both 
law  and  equity  in  the  same  proceeding,  and 
-with  less  distinction  as  to  pleading.  Our 
statute  regulating  pleading  dispenses  with 
common-law  forms  of  action;  and  the  ques- 
tion of  how  many  different  rights  or  causes 
of  action  may  be  litigated  in  the  same  suit 
may  in  many  instances  be  properly  left  to 
the  sound  discretion  of  the  trial  court.  In 
fact  it  is  a  common-law  maxim  that  the  law 
abhors  a  multiplicity  of  suits,  and  it  is  the 
Judicial  policy  of  this  state  to  determine  in 
one  suit  as  many  rights  as  may  be  done 
consistently  with  orderly  and  efficient  pro- 
cedure. 

[1]  Accordingly  we  jmrmit  a  plaintiff  in 
different  counts  in  his  petition  to  present  in- 
consistent pleas,  asserting  his  right  in  one 
plea  to  recover  upon  the  facts  therein  stated, 
and  to  claim  in  another  plea  that,  if  the 
facts  are  not  as  therein  alleged,  and  are  as 
stated  in  such  other  plea,  he  is  entitled  to 
relief  against  another  defendant. 

With  these  general  observations  we  turn  to 
the  case  in  band  and  begin  its  consideration 
by  quoting  two  articles  of  the  statutory  law 
of  this  state: 

Article  3776  reads  as  follows: 

"Should  an  officer  fail  or  refuse  to  levy  np<m 
or  sell  any  property  justly  liable  to  execution, 
wben  the  same  might  have  been  done,  he  and 
his  sureties  shall  be  liable  to  the  party  entitled 
to  receive  the  money  collected  on  such  execution 
for  the  full  amount  of  the  debt,  interest  and 
costs,  to  be  recovered  on  motion  before  the  court 
from  which  gaid  execution  issued,  five  days' pre- 
vious notice  thereof  being  given  to  said  officer 
and  his  sureties." 

Article  3777  reads  as  follows: 
■  "Should  an  officer  neglect  or  refuse  to  return 
any  execution  as  required  by  law,  or  should  he 
make  a  false  return  thereon,  be  and  his  sure- 
ties shall  be  liable  to  the  party  entitled  to  re- 
ceive the  money  collected  on  such  execution  for 
the  full  amount  of  the  debt,  interest  and  costs, 
to  be  recovered  as  provided  in  the  preceding  arti- 
cle." 

[2]  If  the  facts  alleged  in  the  petition  now 
under  consideration  are  true  (and  they  are 
to  be  so  considered  in  determining  tills  ap- 
peal), it  seems  clear  to  us  that  appellant  was 
entitled  to  the  relief  afforded  by  the  statute 
Just  quoted  as  against  the  defendant  Smith 
and  the  sureties  upon  his  official  bond ;  and 
by  the  terms  of  the  statute  he  was  required 
to  seek  that  relief  in  the  court  ijelow,  and 
perhaps  was  not  entitled  to  it  at  the  hands 
of  any  other  court.  But  counsel  for  appel- 
lee make  the  contention  in  this  court  that  it 
Is  apparent  from  the  face  of  the  petition  un- 
der consideration  that  appellant  asserted  no 


right  and  sought  no  relief  under  the  stat- 
ute, but  sought  to  recover  against  the  sheriff 
and  his  sureties  and  the  defendant  Thallmau 
upon  a  common-law  right  of  acticm.  True 
it  Is  the  plaintiff  did  not  denominate  its 
pleading  a  "motion,"  and  it  Is  also  true  that 
it  sought  to  recover  against  Thallman  upon 
the  theory  that  be  had  conspired  with  and 
induced  Smith,  the  sheriff,  to  commit  the 
wrongful  acts  charged  in  the  petition.  But 
these  facts  do  not  preclude  the  plaintiff's 
right  to  recover  under  the  statnte.  at  least  as 
against  the  sheriff  and  the  sureties  on  his 
official  bond.  While  our  practice  act  and 
rules  prescribed  by  the  Supreme  Court  desig- 
nate certain  pleas  by  certain  names,  sOll,  if 
a  plea  states  a  cause  of  action  or  a  defense, 
the  fact  that  it  may  be  given  a  wrong  name 
by  the  pleader  does  not  nullify  the  effect  of 
the  plea.  The  courts  should,  and  as  a  gener- 
al rule  do,  look  to  the  substance,  and  not  the 
form.  In  determining  the  merits  of  a  particu- 
lar written  instrument,  indnding  ideadings 
filed  In  a  court;  and  It  has,  in  substance,  so 
been  helrf  by  this  court  in  construing  the 
statute  referred  to.  Murray  v.  Evans,  25 
Tex.  OlT.  App.  331,  60  S.  W.  786;  Nowotny  v. 
Grona,  44  Tex.  Civ.  App.  325,  98  S.  W.  416. 
In  the  ca^es  Just  cited  this  court  held  that  a 
proceeding  under  the  statute  constituted  an 
ordinary  civil  suit. 

[3,  4]  We  are  also  of  the  opinion  tJiat  the 
petition  stated  a  cause  of  action  as  against 
the  sheriff  and  the  defendant  Thallman  for  a 
conversion  of  some  of  the  property,  and  the 
fact  that  it  does  not  show  that  the  other  de- 
fendants participated  in  or  are  liable  for 
such  conversion  cannot  afford  any  reason  tor 
transferring  the  case  to  the  county  In  which 
the  defendants  reside,  even  if  it  would  Justify 
sustaining  an  exception  for  misjoinder  of 
causes  of  action,  whidi  we  do  not  hold. 

[B]  The  doctrine  of  misjoinder  of  causes 
of  action  does  not  rest  upon  the  fact  that  the 
court  is  without  Jurisdiction  to  try  separate 
and  distinct  causes  of  action  against  two  or 
more  defendants,  hut  upon  the  consideration 
that  in  most  instances  su<4i  method  of  pro- 
cedure would  be  calculated  to  consume  too 
much  time,  and  to  confuse  the  Jury,  and 
thereby  hinder  Instead  of  promote  the  proper 
administration  of  the  law. 

[8]  But  when  the  plaintiff's  petition  Indi- 
cates upon  its  face  that  the  reasons  referred 
to  do  not  exist  in  the  particular  case,  and 
when,  as  is  permissible  in  this  stat^  the  case 
may  be  submitted  to  the  Jury  upon  special  is- 
sues, we  see  no  reason  why  the  rule  referred 
to  should  be  enforced. 

In  the  case  at  bar  much  of  the  testimony 
tending  to  support  the  charge  of  conversion 
would  also  tend  to  support  the  charge  of 
statutory  misconduct  alleged  against  the 
sheriff,  for  the  purpose  of  showing  the  statu- 
tory liability  of  himself  and  the  sureties  up- 
on his  bond. 

The  alternative  cause  of  action  asserted 
against  the  defendants  Williams  and  Slone 
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for  ttie  cancellation  of  the  credit  upou  tbe 
plaintiffs  judgment  a^lnst  them  la  based 
nptm  the  failure  by  the  plaintiff  to  sustain 
either  of  Its  causes  of  action  alleged  against 
the  other  defendants,  and  would  require  no 
adSitlonal  testlmbny^  Hence  we  conclude 
that  the  plalntlfTs  petition  does  not  disclose 
a  misjoinder  of  causes  of  action.  But  If  nils- 
tak^i  as  to  that,  we  would  still  be  compelled 
to  hold  that  the  trial  court  committed  rerers- 
Ible  error  when  it  made  the  order  changing 
the  venue  of  the  suit. 

[7]  The  court  to  which  the  ease  was  tran* 
fcrred  woald  haye  no  pow.er  to  grant  some  of 
the  alternative  rellefsought  by  the  plaintiff. 
We  refer  to  that  portion  of  the  petition 
wherein  the  plaintiff  seeks  alternative  relief 
against  Williams  and  Slone  by  canceling  a 
credit  entered  upon  the  plalntlfTs  judgment 
against  them,  and  wherein  It  asks  for  alter- 
native relief  against  the  sheriff,  Smith,  for 
the  purpose  of  retaxing  the  costs  taxed 
against  the  plaintiff  in  his  favor  in  the  court 
below.  The  district  court  of  Bandera  coun- 
ty, to  which  the  court  below  ordered  the  case 
transferred,  would  have  no  power  to  grant 
the  relief  referred  to. 

[1]  In  fact,  when  the  defendants  raised  the 
question  of  misjoinder  of  causes  of  action  in 
connection  with  their  plea  of  privilege  to  be 
sued  In  another  county,  if  the  trial  court  was 
of  the  opinion  that  there  was  sudi  misjoin- 
der. It  seems  to  us  that  the  proper  course 
would  have  been  to  require  the  plaintiff  to 
elect  which  cause  of  action  it  would  stand 
upon,  and  then  determine  the  question  of 
venue  after  such  election  had  been  made. 
And  If  the  plaintiff  had  declined  to  make 
such  electicm,  then  it  would  have  been  proper 
to  sustain  the  demurrer  presenting  the  ques- 
tloD  of  misjoinder  and  dismiss  the  suit. 
However,  we  do  not  think  there  was  any  im- 
proper joinder  of  causes  or  parties. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Reversed  and  r^nanded. 


MISSOURI,  K.  &  T.  RX.  CO.  OF  TEXAS  et 
al.  V.  GRIMES.     (No.  5755.)* 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

June  6,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  Action   «=»38(2)   —  Altirkativb   Statk- 

minxs— joindeb  os"  causes. 

Since  it  is  permissible  to  sue  upon  different 
cansea  in  the  alternative  upon  separate  counts, 
where  separate  causes  arising  under  diflferent 
state  of  facts  are  alleged  in  t)ie  nltemative  in 
separate  counts,  there  is  no  joinder  of  causes. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  $  549.] 
2    Appeai,  and  Ekbob  <6=>1039(3)— Uabmless 

EBBOB— AlTBBNATIVK     CaUSE§— JOIN  DEB     OF 

Causes. 
Where  an  injured  servant  alleged  that  his 
master  was  negligent  and  liable  under  both  the 


federal  and  the  state  law,  and  that  a  connecting 
carrier  was  negligent  under  both  federal  and 
state  law,  neither  could  complain  of  misjoinder 
where  it  ultimately  appeared  that  the  master 
was  liable  under  state  law  and  the  other  defend- 
ant was  liable  under  the  federal  law ;  tb«  liabil- 
ity being  for  a  joint  tort. 

rE2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4076.] 

3.  Masteb  and  Sebvant  <&=»8S(6)— Injtjbies 
TO  Sebvant  of  Other  Road— Safe  Place  to 
Work- DuTiBis. 

Where  two  intersectlDif  railroads  erected  an 
interlocUng  plant  for  their  joint  use,  the  one 
kuoning  that  servants  of  the  other  would  use 
the  plant  was  under  the  same  duty  to  keep  it  in 
a  reasonably  safe  condition  for  the  othei's  em- 
ployte  as  was  th«  other  itself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  149.] 

4.  Evidence  «s>506  —  Opinion  —  Sobjbct- 
Matteb— Safe  Placb  to  Wobk. 

As  it  Is  a  question  for  the  jury  whether  the 
place  at  which  plaintiff  wag  injured  was  proper- 
ly and  safely  maintained,  testimony  of  experts 
that  the  place  was  in  safe  condition  was  properly 
excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §  2309.] 

5.  Teial  <®=»350(6)— Submission  of  Issues. 

In  a  servant's  action  for  injuries,  submission 
of  issue  whether  other  roads  maintained  Inter- 
locking plants  in  the  same  condition  was  not 
necessary;  negligence  of  other  employers  being 
no   excuse. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  830.] 

Appeal  from  Dlsttlct  Court,  Williamson 
County;  C.  A.  Wilcox,  Judge. 

Action  by  William  S.  Grimes  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    AflBrmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Garrett  &  Garrett,  of  Austin,  for 
appellant  Houston  &  T.  C.  R.  R.  Co.  C.  C. 
Huff,  and  J.  M.  Chambers,  both  of  Dallas,  and 
Wilcox,  Graves  &  Metcalfe,  of  Georgetown, 
for  appellant  Missouri,  K.  &  T.  By.  Co.  of 
Texas.  J.  W.  Parker,  of  Houston,  for  ap- 
pellee. 

Findings  of  Fact 

JENKINS,  J.  On  April  5,  1915,  appellee 
was  engaged  as  a  freight  conductor  in  the 
employ  of  the  Missouri,  Kansas  &  Texas  Rail 
.way  Company  of  Texas,  at  Elgin,  Tex.  Both 
the  Katy  Railroad  and  appellee  were  at  the 
time  engaged  in  interstate  commerce.  The 
tracks  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  which  will  herein- 
after be  called  the  "Katy,"  and  the  tracks  of 
the  Houston  &  Texas  Central  Railroad  Com- 
pany, which  win  hereinafter  be  called  the 
■'Central,','  cross  each  other  at  Elgin  at  right 
angles,  and  said  companies  have  Jointly  erect- 
ed and  Jointly  maintain  an  Interlocking  plant 
at  said  place.  Said  plant  consists  Ifl.  part 
of  a  tower  and  certain  pipes  and  rods  run- 
ning from  the  same  to  each  of  said  roadbeds. 

On  the  day  mentioned  appellee  was  at- 
I  tempting  to  board  a  caboose  on  the  Katy, 


«S3For  other  cases  me  same  topic  and  KBY-NUMBSn  In  all  Key-Numbered  DUeata  and  Indexes     , 
•Application  for  writ  of  error  pending  In  Supreme  Court. 
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and  in  doing  so  stepped  upon  some  rods  on 
the  side  of  the  Eaty  tiack,  and  within  a  few 
feet  of  the  Central  track,  and  within  the 
right  of  way  of  both  of  said  roads.  His  foot 
hung  in  the  rods,  by  reason  of  which  he  was 
thrown  down,  and  the  train  passed  over  his 
foot,  and  he  was  Injured  as  alleged.  These 
rods  connect  the  tower  with  the  track.  They 
were  uncovered  with  a  space  beneath,  and  ap- 
pellee alleged  that  permitting  them  to  be  in 
that  condition  was  negligence  upon  the  part 
of  both  the  Katy  and  the  Central.  He  alleg- 
ed that  both  of  said  roads  were  engaged  at 
the  time  in  intrastate  commerce.  In  another 
count  he  alleged  that  each  of  said  roads  at 
said  time  was  engaged  in  interstate  com- 
merce. 

In  addition  to  general  denial  and  general 
demurrer,  the  Katy  alleged  that  at  the  time 
of  said  injury  it  and  appellee  were  engaged 
In  interstate  commerce,  and  that  its  liability, 
if  any,  was  determined  by  the  federal  laws. 
It  alleged  that  the  interlocking  plant,  rods, 
and  other  appliances  used  in  connection 
therewith  were  constructed  and  placed  in  the 
most  improved  and  up-to-date  manner,  that 
the  rods  upon  which  appellee  stepped  were 
used  in  connection  with  and  by  the  Central 
Railroad,  and  that  the  Katy  was  not  respon- 
sible for  the  manner  and  operation  of  the 
same.  It  also  pleaded  contributory  negligence 
and  assumed  risk. 

The  Central,  in  addllion  to  general  denial 
and  general  demurrer,  alleged  that  the  appel- 
lee was  in  the  service  of  the  Katy  Railroad, 
and  not  an  employe  of  the  Central,  and 
that  if  he  was  upon  the  track  of  the  Central 
he  was  not  there  as  an  invitee,  but  as  a  mere 
licensee,  and  that  it  owed  him  no  duty  to 
furnish  a  safe  place  in  which  to  work  for 
the  Ka^. 

The  court  overruled  all  demurrers,  and 
exceptions  were  reserved  to  snch  action  of 
the  court.  At  the  close  of  the  evidence  ap- 
pellants moved  the  court  to  require  appellee 
to  elect  as  to  whether  he  sought  recovery  un- 
der the  federal  or  state  law,  which  motion 
was  overruled;  also  to  require  aK>eUee  to 
elect  as  to  which  of  the  defendants  he  would 
further  prosecute  his  suit,  which  motion  was 
also  overruled. 

The  case  was  submitted  to  the  jury  upon 
special  issues  as  follows: 

"Special  Issue  No.  1:  Was  the  open  space  with 
the  rods  in  it  a  defect  in  the  railway  track  or 
roadbed  of  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas;  that  ia  to  say,  did 
the  maintenance  of  such  open  space  with  rods  in 
it  expose  the  employes  of  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas,  while 
performinjf  duties  similar  to  those  being  per- 
formed by  plaintiff,  at  the  time  of  bia  alleged 
injury,  to  unnecessary  danger  of  injury  in  the 
performance  of  such  duties?  Ton  will  answer 
this  question  'Tcs'  or  'No.'  " 

The  jury  answered  "Yes." 

"Special  Issue  No.  2:  Did  the  plaintiff  in  at- 
tempting to  mount  the  caboose  get  his  foot 
caught  in  the  said  rods,  and  wos  thereby  thrown 
.down  or  caused  to  fall  and  be  injured  by  being 
struck  by  the  cars  in  the  train.  Xoa  will  an- 
swer this  question  'Yes'  or  'No.' " 


The  Jury  answered  "Yes." 

"Special  Issue  No.  3:  Were  the  defendants,  or 
either  of  them,  guilty  of  negligence  in  main- 
taining such  open  space  witn  ths  rods  in  it 
under  the  circumstances?  You  will  answer  this 
question  'Yes'  or  'No.' " 

The  jury  answered  "Yesi" 

"^Spedal  Issue  No.  4:  If  you  have  answered  the 
preceding  question  in  the  affirmative,  then  an- 
swer this  question:  Were  both  of  the  defend- 
ants guilty  of  negligence  in  the  respect  submit- 
ted to  you,  or  was  only  one  (if  either)  guilty  of 
such  negligence?  If  you  find  that  both  of  the 
defendants  were  guilty  of  negligence  in  the  re- 
spect submitted  to  you,  you  will  answer  this 
question  by  saying  'UotlL'  If  you  find  that  one 
of  the  defendants  was  guilty  of  negligence  in 
the  respect  submitted  to  you  in  the  preceding 
question,  then  you  will  name  sucli  defendant." 

The  jury  answered  "Both." 

"Special  Issue  No.  6:  If  you  do  not  answer 
questions  Nos.  1,  2,  and  3  in  the  affirmative,  yoa 
will  not  consider  of  your  verdict  any  further, 
but  report  your  action  to  the  court  at  once.  If, 
however,  you  answer  said  special  issues  Nos.  1, 
2,  and  3  in  the  affirmative,  then  you  will  answer 
this  question:  Was  such  defect  and  n^iiircnce, 
if  any,  the  proximate  cause  of  the  defendant's 
injury,  if  any?  You  will  answer  this  question 
'Yes'  or  'No.' " 

The  jury  answered  "Yes." 

"Special  Issue  No.  6:  If  you  do  not  answer 
question  No.  5  in  the  affirmative,  then  you  will 
not  further  consider  of  your  verdict,  but  report 
your  action  to  the  court  at  once.  However,  if 
you  have  answered  said  question  No.  6  in  the 
affirmative,  then  answer  this  question:  Was 
the  plaintiff  guilty  of  contributory  ne!;ligeuce 
in  attempting  to  mount  the  caboose  at  the  time 
and  place  and  under  the  circumstances  he  did,  or 
in  stepping  upon  the  said  rods?  You  will  an- 
swer this  question  'Yes'  or  'No.'  " 

The  jury  answered  "No." 

"Special  Issue  No.  7:  Did  the  plaintiff  know, 
or  in  the  exercise  of  ordinary  care  in  the  per^ 
formance  of  his  duty  would  be  have  known,  of 
the  existence  of  the  space  with  the  rods  in  it 
and  of  the  danger,  if  there  was  dan^r,  to  his 
footing  should  he  step  upon  the  said  rods  in 
mounting  the  caboose?  You  will  answer  this 
question  'Yes'  or  'No.' " 

The  jury  answered  "No." 

"If  you  answer  the  preceding  question  in  the 
affirmative,  then  you  will  not  consider  of  your 
verdict  any  further,  but  report  your  action  to 
the  court  at  once. 

"Special  Issue  Na  8:  If,  however,  you  do  not 
answer  said  special  issue  No.  7  in  uie  affirma- 
tive, and  if  you  find  that  the  plaintiff  was  not 
guilty  of  contributory  negligence,  then  you  will 
consider  the  damages  to  which  the  plaintiff  is 
entitled,  and  will  assess  the  same  at  such  sum 
of  money  as,  if  paid  in  hand  at  this  time,  would 
fairly  and  justly  compensate  him  for  the  injuries 
alleged  by  him  in  his  petition,  and  which  yon 
find  from  the  evidence  he  sustained,  if  any,  and 
in  assessing  such  damages,  if  any,  you  may  take 
into  consideration  the  wages  lost  by  him  on  ac- 
count of  such  injuries  from  the  time  thereof  up 
to  this  time,  if  any,  the  mental  and  physical 

gain  suffered  by  him  and  that  will  be  suffered 
y  him  in  the  future  on  account  thereof,  if  any, 
and  any  impairment  of  his  ability  to  earn  mon- 
ey in  the  future  on  account  thereof,  if  any. 
And  you  will  state  such  amount,  if  any,  as  your 
answer  to  this  question." 

The  jury  answered  "$6,500." 

"Special  Issue  No.  9:  And  in  this  connection 
you  are  instructed  that,  if  you  find  that  tbe 
plaintiff  was  himself  guilty  of  contributory  nre- 
ligence,  then  you  are  instructed  that  the  law  re- 
quires that  the  damages  recoverable  as  asain$t 
the  defendant  the  Missouri,  Kansas  &  Tt'xas 
Railway  Company  of  Texas,  no  damages  being 
recoverable  in  such  case  against  the  Houston  A 
Texas  Central  Railroad  Company,  shall  be  di- 
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ninished  in  proportion  to  the  amount  of  negli- 
gence attributable  to  plaintiff,  by  which  Is 
meant  that,  if  the  negligence  caasing  the  injury 
of  the  plaintiff  was  partly  attributable  to  him 
and  partly  to  the  defendant  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  of  Texas,  he 
cannot  recover  full  damages,  but  only  a  propor- 
tional amount,  bearing  the  same  proportion  to 
the  full  amount  as  the  negligence  attributable 
to  said  defendant  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas  bears  to  the  entire 
negligence  attributable  to  it  and  plaintiff,  stat- 
ing such  amount,  if  any,  as  your  answer  to  this 
question." 

In  connection  with  the  special  Issues  the 
court  gave  proper  definitions  as  to  "negli- 
gence," "contributory  negligence,"  "assumed 
risk,"  and  "proximate  cause." 

Tbe  findings  of  the  jury  are  sustained  by 
the  evidence,  for  whl(^  reason  we  adopt 
them  as  our  findings  of  fact. 

Opinion. 

Appellants  Insist  that  there  Is  a  misjoinder 
of  both  parties  and  canses  of  action  In  this 
case.  Our  views  as  to  our  system  of  pleading 
were  concisely  expressed  by  the  Chief  Jus- 
tice of  this  court  In  the  recent  case  of  Buck- 
holts  Bank  v.  Thallman,  196  S.  AV.  687. 

[1]  The  petition  does  not  allege  and  the 
evidence  does  not  show  a  joinder  of  different 
causes  of  action;  that  Is  to  say,  recovery  la 
not  sought  upon  both  of  two  distinct  causes 
of  ac-tlon,  but  recovery  is  sought  in  the  alter- 
native upon  one  or  the  other  of  two  causes  of 
action.  It  Is  permissible  under  our  system 
of  pleading  to  sue  up<»  different  causes  of 
action  In  the  alternative  upon  separate 
cotmts.  Where  separate  causes  of  action 
arising  under  a  different  state  of  facts  are 
alleged  In  the  alternative  in  separate  counts, 
there  Is  no  joinder  of  causes  of  action.  Rail- 
way Co.  T.  Heard,  91  S.  W.  3T1. 

In  Railway  Co.  v.  Heard, '  supra,  If  the 
federal  law  governed,  tbe  cause  of  action  was 
in  the  l^al  representatives  of  the  deceased, 
and  tbe  judgment  belonged  to  the  persons 
named  In  the  statute.  If  the  state  law  prevail- 
ed, tbe  judgment  belonged  to  the  estate  of  de- 
ceased. In  such  case  It  was  held  necessary  to 
allege  under  which  law  the  suit  was  prose- 
cuted. To  the  same  effect  is  Railway  Co.  v. 
Seale,  229  U.  S.  157,  33  Sup.  Ct  651,  67  U 
Ed.  1129,  Ann.  Cas.  1914C,  166. 

In  Williams  v.  Robinson,  63  Tex.  6S0,  cited 
by  api)ellants,  two  separate  and  distinct  con- 
versions were  alleged  by  different  parties  and 
recovery  was  sought  Jointly  against  all  of 
tbem.  In  that  case  a  recovery  against  one 
party  would  have  precluded  a  recovery 
against  the  other,  and  so  It  was  properly  held 
that  there  was  a  misjoinder  of  parties  de- 
fendant and  of  causes  of  action. 

In  Hays  v.  Perkins,  22  Tex.  Civ.  App.  200, 
64  S.  W.  1071,  where  it  was  held  that  there 
was  a  mis  joinder '  of  causes  of  action  and 
parties  defendant,  recovery  was  sought  joint- 
ly upon  two  distinct  libels  by  different  par- 
ties at  different  times.  We  do  not  think 
these  cases  are  In  point  In  tbe  Instant  case. 


W  Tbe  petition  in  tbe  Instant  case  alleges 
that  both  appellants  were  engaged  in  inter- 
state commerce.  If  so,  it  shows  a  cause  of 
action  against  both  under  the  federal  law. 
It  also  alleges  in  the  alternative  that  both 
api>ellant8  were  engaged  in  Intrastate  com- 
merce. If  this  Is  true,  both  parties  are  liable 
Jointly  under  our  state  law.  The  evidence 
shows  that  the  Katy  was  engaged  In  Inter- 
state commerce,  and  that  the  Central  was 
engaged  In  intrastate  oommerce,  but  the  es- 
sential fact  to  be  determined  Is:  Were- both 
defendants  guilty  of  tbe  same  wrong,  result- 
ing In  the  same  injury  to  the  some  party? 
Tbe  court  applied  tbe  rules  of  the  federal 
law  to  the  Katy,  and  the  rules  of  the  Texas 
law  to  the  Central.  We  do  not  think  that  it 
can  make  any  difference  if,  after  each  de- 
fendant has  had  the  benefit  of  all  the  rales 
of  law  to  which  it  Is  entitled,  tbe  fact  is 
foimd  that  both  are  liable  for  a  Joint  act  of 
negligence. 

Appellants  cite  in  support  of  tbelr  contri- 
tion as  to  misjoinder  the  case  of  Railway  Co. 
V.  Strange,  156  Ky.  439,  161  S.  W.  241,  In 
which  it  Is  stated  that  the  federal  law  differs 
from  tbe  state  law:  (a)  As  to  parties ;  (b)  as 
to  fellow  servant;  (c)  as  to  assumed  risk; 
(d)  as  to  contributory  negligence;  and  (e)  as 
to  limitation.  We  deem  these  differences  im- 
material In  determining  liability  in  the  in- 
stant case,  for  the  reasons:  (a)  This  suit  was 
brought  by  the  only  party  who  could  have 
maintained  it;  (b)  it  was  not  claimed  that 
the  Injury  was  caused  by  a  fellow  servant; 
(c)  the  jury  found  that  there  was  no  assimied 
risk ;  (d)  and  that  there  was  no  contributory 
negligence ;  and  (e)  limitation  Is  not  pleaded. 

If  the  findings  of  tbe  jury  are  sustained  by 
tbe  evidence  and  no  error  was  committed  In 
receiving  or  rejecting  the  evidence,  or  In 
the  charge  of  tbe  court,  we  do  not  see  why 
appellants  should  be  heard  to  complain  be- 
cause one  of  tbem  was  guilty  of  negligence 
tmder  one  law  and  tbe  other  was  guilty  of 
the  same  negligence  under  another  law.  Tbe 
essential  fact  alleged  is  that  both  were  joint- 
ly .guilty  of  negligence  as  to  the  same  act, 
which  resulted  in  the  same  Injury  at  tbe 
same  time  to  the  some  party. 

If  there  was  any  theoretical  error  by  rea- 
son of  tbe  fact  that  liability  might  have  been 
different  under  tbe  federal  law  and  under  the 
state  law,  practically  there  was  no  error  In 
this  case,  for  the  reason  that  the  facts  which 
might  have  created  such  difference  did  not, 
as  shown  by  the  findings  of  the  jury,  arise  in 
this  case.  "A  judgment  Is  not  to  be  reversei 
for  an  error  by  which  the  plaintiff  In  error 
cannot  have  been  prejudiced."  Railway  v. 
Kerse,  239  U.  S.  576,  36  Sup.  Ct  174,  60  Ij. 
Ed.  448,  citing  Greenleaf  v.  Birth,  6  Pet.  132- 
135,  8  L.  Ed.  72,  73;  FldeUty  Co.  v.  Courtney, 
186  V.  S.  342-351,  22  Sup.  Ct  833,  46  L.  Ed 
1193-1198. 

[31  Error  is  assigned  upon  th&  judgment  of 
the  court  for  the  alleged  reason  that,  the  ap- 
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pellee  not  being  In  the  employ  of  tbe  Central 
Railroad,  he  was  as  to  It  only  a  licensee,  and 
It  did  not  owe  hlni  tbe  duty  to  furnish  him 
with  a  safe  track  and  roadbed  for  him  to 
work  for  his  employer.  The  interlocking: 
plant  having  been  erected  Jointly  by  the  Cen- 
tral and  the  Katy  for  their  mutual  use  and 
benefit,  and  the  Central  knowing  that  the 
track  of  the  Katy  would  be  used  in  the  man- 
ner in  which  it  was  being  used  at  the  time 
of  tbe  injury,  It  was  under  the  same  ob- 
ligation to  maintain  the  place  where  the  In- 
Jury  occurred  in  a  safe  condition  for  the 
Katy's  employes  as  it  was  as  to  its  own  em- 
ployes. Railway  Co.  v.  Beasley,  106  Tex.  160, 
165  S.  W.  183,  160  S.  W.  471. 

[4]  Appellants  assign  error  in  the  refusal 
of  the  court  to  permit  the  witnesses  Smith, 
Atciilson,  Prewltt,  and  Worthlngton,  who 
were  shown  to  be  experts  in  railroad  build- 
ing, to  testify  that  they  knew  the  condition 
of  the  track  where  appellee  was  injured  at 
the  time  of  such  injury,  and  that  exposing 
the  rods  in  the  manner  shown  would  not  con- 
stitute any  defect  or  insufficiency  In  the  road- 
bed or  track  of  the  Katy  Railroad,  either  as 
aCTecting  the  operation  of  trains  on  the  track 
of  said  company,  or  as  affecting  employes  in 
the  discharge  of  their  duty  In  the  operation 
of  trains  over  said  track.  In  other  words, 
it  was  sought  to  prove  by  these  witnesses 
that,  In  their  opinion,  the  exposure  of  tbe 
rods  In  the  manner  shown  by  the  evidence 
did  not  constitute  negligence.  This  was  a 
fact  to  be  found  by  the  Jury,  and,  there  being 
no  dispute  as  to  tbe  manner  In  whldi  the 
rods  were  exposed,  or  the  condition  in  which 
the  track  by  reason  thereof  was  maintained, 
the  Jury  were  In  a  position,  to  determine  the 
fact  of  negligence  as  well  as  expert  railroad 
builders,  and  we  do  not  think  that  said  testi- 
mony would  have  aided  them  In  determining 
such  fact 

From  a  careful  examination  of  the  testi- 
mony and  the  photographs  sent  up  with  the 
statement  of  facts.  It  appears  to  us  that  leav- 
ing the  rods  exposed  In  the  manner  they 
were  and  at  the  place  where  they  were  situ- 
ated was  so  obviously  dangerous  and  so  un- 
necessary that  no  other  amduslon  except 
that  of  negligence  could  have  been  arrived  at 
by  the  Jury  had  said  expert  testimony  been 
admitted. 

In  Railway  Oo.  v.  McDade,  191  U.  S.  67, 
24  Sup.  Ct.  25,  48  U  Ed.  100,  tbe  court  said : 

"It  is  so  simple  a  task,  one  so  devoid  of  all 
exiRencies  of  expense,  necessity,  or  convenience, 
so  free  of  any  consideration  of  skUl,  except  that 
of  the  foot  rule,  and  so  entirely  destitute  of 
any  elpment  of  choice  or  selection,  that  not  to 
moke  such  a  constmction  safe  for  the  brakeman 
on  the  trains  is  a  conviction  of  negligence." 

.We  think  these  observations  pertinent  to 
tlie  instant  case  In  the  matter  of  leaving  the 
rods  uncovered. 

It  is  objected  that  the  fifth  paragraph  of 


the  court's  charge  Is  erroneous.  In  that  It  Is  a 
general  charge,  and  that  the  case  was  sub- 
mitted on  special  Issues.  And  the  same  ob- 
jection is  made  to  the  seventh  paragraph  of 
the  charge.  We  do  not  think  that  the  charge 
is  subject  to  this  criticism.  The  fifth  par- 
ag;raph  simply  informs  the  Jury  that  a  rail- 
road company  Is  liable  for  negligence  under 
the  federal  law,  and  that  the  Katy  Is  being 
tried  under  that  law.  It  does  not  submit 
any  hyi>othetIcal  state  of  facts  upon  which  a 
verdict  might  be  rendered  for  or  against  the 
appellee.  The  seventh  paragraph  amounts  to 
no  more  than  a  definition  of  negligence,  and 
Is  a  correct  statement  of  tbe  law  In  that  re- 
gard. 

[S]  Error  is  assigned  in  tbe  refusal  of  the 
court  to  submit  the  following  special  Issue: 

"Is  It  usual  and  customary  for  railway  op- 
erators throughout  the  country  in  constructing 
standard  interlocker  devices  to  leave  the  pipes  or 
rods  uncovered  where  the  same  pass  across  and 
under  the  track  for  as  great  a  distance  ootside 
the  rails  as  the  pipes  or  rods  in  question  were 
uncovered." 

We  overrule  this  assignment  of  error.  It 
Is  no  defense  to  negligence  that  others 
have  been  negligent  In  like  manner.  Tbe 
Issue  of  negligence  must  depend  ux>on  the 
facts  of  the  particular  case,  an'd  not  upon 
what  others  may  or  may  not  have  done. 
Railway  Co.  v.  Smith,  87  Tex.  358,  28  S.  W. 
520,  Lawson  v.  Compress  Co.,  162  S.  W.  1023. 

T^e  other  assignments  of  error  have  been 
examined,  and  we  have  reached  tbe  conclu- 
sion that  none  of  them  show  reversible  error. 

No  error  appearing  of  record,  the  Judgment 
of  tbe  trial  court  Is  affirmed.     Affirmed. 


MITCHELL  et  aL  v.  HANCOCK.    (No.  8533.)» 

(Court  of  C!ivil  Appeals  of  Texas.     Ft.  Worth. 

March  17,   1»17.     Rehearing  Denied 

May  5,  1917.) 

1.  Appkai.  aitd  Bbbob  «=s>791— DKRcnvi 
Appbai.  BomH-OBJECTioR— Waives. 
Under  Rules  of  Court  of  Civil  Appeals, 
rule  8,  providing  that  all  motions  relating  to  in- 
formalities in  the  manner  of  bringing  a  case  in- 
to court  shall  be  filed  and  entered  within  30 
days  after  filing  of  tbe  transcript,  otherwise  the 
objection  shall  be  deemed  waived,  and  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
2104,  providing  that  where  an  appeal  is  taken 
within  the  prescribed  time  by  filing  a  bmid  de- 
fective in  form  and  snbstance,  tiie  appellate 
court  may  allow  the  bond  to  be  am«ided  by 
filing  a  new  bond,  it  did  not  require  the  dismiss- 
al of  an  appeal  as  to  a  receiver  appealini;,  that 
the  obligatory  words  of  the  appeal  bond  in  form 
seem  to  apply  only  to  the  appellant  company 
represented  by  the  receiver,  where  it  appeare;^ 
that  the  receiver,  if  not  a  principal,  was  bound 
as  a  surety,  and  that  it  was  his  intent  to  prose- 
cute the  appeal,  and  it  further  appeared  that 
appellee  had  made  no  motion  objecting  to  th« 
form  of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  ,3133-3136.1 
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2.  CoRPoiiATioNB       <s>609— Dis8oi.Tmoir  — ' 

Jurisdiction. 
Proceedings  to  dissolve  a  corporation  can  be 
brought  only  in  the  country  or  state  in  which 
the  corporation  was  created. 

[Ed.  Note.— For  _other  cases,  see  Corporations, 
Cent.  Dig.  U  2420-2423.] 
8.  Words    awd    Phraseb— '"Mugr"— "Mat"— 

"Shaix." 
Tlie  ordinary  meaning  of  "shall"  or  "must" 
is  of  mandatory  effect,  while  the  ordinary  mean- 
ing of  "mny"  is  purely  permissive  in  character. 

(Ed.  Note. — For  other  definitions,  see  Words 
and  I'hnises,  First  and  Second  Series,  May; 
Must;  Shaa] 

4.  Statutu    4=9224  —  Constbuotior  —  OoN- 
Fucr. 

Statutes  win  not  be  construed  as  conflicting 
if  such  construction  can  be  reasonably  avoided. 
[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  §J  300,  302,  306.] 

5.  Corporations  €=9560(7)— Actionb  against 
— Vekttb. 

As  used  in  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  i  2147,  providing  that  actions  may  be 
broiKtht  against  the  receivers  of  a  corporation  in 
the  county  where  the  principal  office  of  said 
corporation  is  located,  the  word  "may"  is  per- 
missive rather  than  mandatory  in  effect,  and 
therefore  such  statute  does  not  limit  jurisdic- 
tion of  actions  against  receivers  to  the  county 
where  the  principal  office  is  located. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2258,  2262.] 

C.    CoBPOBATiONS  4=>560(9)— Actions  against 

— Vknue. 
Where  an  action  was  brought  in  the^roper 
county  against  a  corporation  and  thereafter  a 
receiver  was  appointed  for  the  corporation  and 
joined  as  a  party  defendant,  and  it  appeared 
that  no  act  of  the  receiver  was  compUined  of 
by  plaintiff  and  that  no  right  to  relief  at  the  re- 
ceiver's hands  was  set  up,  but  that  he  was  made 
a  party  merely  to  conclude  him  by  the  decree, 
and  that  he  did  not  object  to  being  a  party  to 
the  litigation,  his  plea  to  the  jurisdiction  on  the 
ground  that  he  was  not  sued  in  the  county 
where  the  principal  office  of  the  corporation  was 
located  was  property  overruled. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2262.] 

7.  Stifitlations   «=9l9— Enforcement— Pa«- 

TIES. 

In  an  action  in  which  it  was  sought  to  en- 
force an  agreement  that  the  action,  with  others, 
should  abide  the  result  of  a  certain  pending  ac- 
tion and  be  determined  by  such  result,  it  was 
Dot  necessary  that  the  parties  plaintiff  in  the 
other  suits  mentioned  in  the  agreement  should 
be  joined  as  parties  to  the  present  action, 
though  the  validity  of  the  agreement  was  inci- 
dentally involved. 

[EA.  Note.— For  other  cases,  see  Stipulations, 
Cent   Dig.  g{  55-63.] 

8.  Stifuijitions     «=»U— Vaudixt— MtwuAi, 

Benefits. 
It  is  not  essential  to  the  validity  of  a  stipu- 
lation between  the  parties  that  a  pending  action 
shall  abide  the  result  of  another  action  and  be 
determined  thereby  that  the  stipulation  be  mu- 
tually beneficial,  but  is  sufficient  that  it  be  based 
on  a  valid  consideration  and  not  inhibite<l  by 
law  or  contrary  to  good  morals  or  public  policy. 

IBi.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  {  23.] 

9.  Stipulations     «s»12  —  Repudiation  — 
Right. 

A  valid  stipulation,  signed  by  attorneys  au- 
thorized to  so  do,  and  providing  that  the  action 


shall  abide  the  result  of  another  action  and  be 
determined  theKby,  cannot  be  r^udiated  by  the 
original  defendant  or  by  its  receiver  subsequent- 
ly appointed  and  made  a  party,  after  the  orig- 
inal defendant  has  acted  npon  it  and  received 
its  benefits. 

[£!d.  Note.— For  other  cases,  see  Stipnlations, 
Cent  Dig.  g  66.] 

10.  CORPOBATIONS      4S>228— ASSEIS— LlABIU- 

TT  OF   SHABEHOLDEBS. 

The  liability  of  shareholders  of  a  corpora- 
tion to  contribute  the  amount  of  their  shares 
as  capital  is  ordinarily  treated  in  equity  as  as- 
sets lilce  other  legal  claims  belonging  to  the  cor- 
poration, and  this  liability,  together  with  the 
capital  actually  contributed,  constitute  a  trust 
fund  which  is  deemed  pledged  for  payment  of 
corporate  debts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8|  874,  878.] 

11.  cobfobations  4=380(10)  —  subbosiption 
Fbaudlently  Procured  — Rights  of  De- 
linquent SUBBCBIBEB. 

A  delinquent  subscriber  to  corporate  stock 
cannot  ordinarily  complain  that  his  subscrip- 
tion was  obtained  through  fraud  of  the  pro- 
moters, officers,  or  agents  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  202.] 

12.  CoRPO rations  <s=»SOflO)  —  Subscription 
Contract — Rionr  to  Rescind. 

Where  a  stockholder  has,  for  a  considerable 
time  prior  to  the  failure  of  a  corporation,  acted 
as  stockholder  and  enjoyed  the  righlB,  privile|[e8 
and  benefits  of  that  relation,  and  received  divi- 
dends, he  cannot,  after  failure  of  the  corpora- 
tion, rescind  his  subscription  contract  on  the 
ground  that  it  was  obtained  by  false  represen- 
tations. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  202.] 

13.  CoRTOEATroNs  ©=>80(10)  —  Stock  Sub- 
scription—Cancellation — EJbtoppbl. 

Where,  in  a  suit  brought  against  a  corpora- 
tion to  cancel  a  subscription  contract  and  cer- 
tain notes  and  a  deed  of  trust  executed  for  stock 
to  be  issued  to  plaintiff  by  the  corporation,  it 
appeared  that  the  corporation  was  a  going  con- 
cern and  not  declared  insolvent  until  after  the 
suit  was  instituted,  and  did  not  appear  that 
plaintiff  was  guilty  of  laches,  or  that  he  had 
ever  participated  as  a  stockholder  or  otherwise 
in  the  corporaticm's  proceedings,  or  that  any 
creditors  of  the  corporation  indirectly  represent- 
ed by  the  defendant  receiver  for  the  corporation 
became  creditors  after  plaintiff  subscribed  for 
his  stock,  or  were  induced  by  such  subscription 
to  extend  credit  to  the  corporation,  plaintiff 
was  not  estopped  to  secure  the  cancellation  of 
the  contracts  on  the  ground  that  they  had  been 
procured  by  the  corporation  through  fraudulent 
representations. 

[Ed.  Note. — For  other  cases,  see  Ciorporatlons, 
Cent.  Dig.  i  262.] 

Appeal  from  District  Court,  Baylor  Coun- 
ty ;  Jo.  A.  P.  Dickson,  Judge. 

Action  by  W.  L.  Hancock  against  the  Com- 
monwealtlt  Bonding  &  Casualty  Insurance 
Company,  to  which  J.  W.  Mitchell,  receiver 
for  defendant,  was  made  a  party  defendant 
by  amended  petition.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Ode  Speer,  of  Ft.  Worth,  for  appellants. 
James  A.  Stephens,  of  Benjamin,  C.  D.  Rus- 
sell, of  Plainview,  and  Carrlgan,  Montgomery 
&  Britain,  of  Wichita  Falls,  for  appellee. 
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CONKER,  O.  J.  Tbis  suit  was  orlgliiaUy 
filed  In  the  district  court  of  "Dawson  county 
on  September  7,  1912,  by  the  appellee,  W.  L. 
Hancock,  against  the  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company,  to  cancel 
a  certain  subscription  contract  and  certain 
notes,  and  a  certain  deed  of  trust  upon  land  in 
Dawson  county.  Said  Instruments  were  al- 
leged to  have  been  executed  for  stock  there- 
after to  be  Issued  in  said  company  upon  cer- 
tain representations  not  necessary  to  Aet  out, 
which  were  alleged  to  be  false  and  to  have 
been  fraudulently  made.  Later,  the  suit  by 
agreement  was  transferred  for  trial  to  Bay- 
lor county,  Tex.,  from  the  district  ooart  of 
which  latter  county  the  case  has  been  brought 
to  this  court.  After  the  cause  had  been 
pending  in  tlie  district  court  of  Baylor  coun- 
ty for  some  time,  the  plaintiff  in  the  suit, 
Hancock,  on  January  15, 1916,  filed  an  amend- 
ed petition,  In  the  first  count  of  which  the 
plaintiff  reiterated  the  original  grounds  of 
the  action,  and,  among  other  things,  further 
alleged  that  the  appellant  J.  W.  Mitchell  had 
been,  by  order  and  Judgment  of  the  district 
court  of  Tarrant  county,  appointed  receiver 
of  the  Commonwealth  Bonding  &  Casualty 
Insurance  Company  and  its  property  and  as- 
sets, and  that  such  receiver  had  been  duly 
qualified  and  was  acting  as  such  receiver  un- 
der the  orders  of  the  said  district  court  of 
Tarrant  county,  and  the  prayer  was,  in  ef- 
fect, for  a  rescission  and  cancellation  of  said 
stock  subscription  contract,  notes,  etc.,  as 
against  both  said  Bonding  Company  and  its 
said  receiver. 

The  petition  contained  a  second  count  In 
which.  In  substance  and  In  so  far  us  nec- 
essary to  here  state,  it  was  alleged,  as  against 
both  said  Insurance  Company  and  its  said 
receiver,  that  on  or  about  the  31st  day  of 
July,  1913,  there  was  pending  in  the  district 
court  of  Baylor  county,  Tex.,  the  cause  of  B. 
P.  Bomar  v.  John  Scharbauer  et  al.,  in  which 
at  said  time  Bomar  was  plaintlfl  and  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company  and  one  R.  T.  Stuart  were  de- 
fendants, and  in  which  said  E.  P.  Bomar 
sought  a  cancellation  of  a  certain  subscrip- 
tion contract,  notes,  and  deed  of  trust  execut- 
ed by  him  for  stock  In  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company, 
which  said  subscription  contract  was  substan- 
tially like  the  contract  which  the  plaintiff  In 
this  suit  sought  to  have  canceled ;  that  on  said 
day  of  July  In  said  cause  Judgment  was  duly 
rendered  in  favor  of  the  plaintiff,  Ei.  P.  Bo- 
mar, canceling  his  said  subscription  contract, 
notes,  and  securities  therefor,  arid  for  all 
moneys  paid  by  said  Bomar  to  the  promoters 
of  said  corporation  at  the  time  of  the  execu- 
tion of  his  said  subscription  contract  It  was 
further  alleged  that  after  the  trial  and  Judg- 
ment, "in  order  to  save  the  costs  and  ex- 
penses of  numerous  trials  of  causes  involving 
the  same  issues,  the  attorneys  for  the  plain- 
tiff herein,"  and  the  attorneys,  naming  them, 
for  the  Commonwealth  Bonding  &  Casualty 


InsuranceCompany  and  said  R.T.  Stuart,  and 
the  attorneys  representing  various  other  par- 
ties having  suits  similar  in  nature  against 
said  insurance  company,  all  of  whom  it  was 
alleged  were  duly  authorized  to  so  do,  enter- 
ed into  a  certain  contract  and  agreement  by 
the  terms  of  which  it  was  agreed  that  this 
cause  and  certain  other  causes  then  pending 
ogalnst  the  defendants  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company  and  R.  T. 
Stuart  should  abide  the  result  of  said  cause 
of  E.  P.  Bomar  v.  John  Scharbauer  et  al.  It 
was  alleged  that  by  the  terms  of  said  agree- 
ment this  cause  was  to  be  continued  until  the 
final  determination  of  the  case  of  Bomar  v. 
Scharbauer  et  aL,  and  that  in  event  the  said 
Judgment  In  favor  of  Bomar  should  finally  be 
affirmed  by  the  appellate  courts  of  the  state 
of  Texas,  then  a  like  Judgment  should  be  ren- 
dered In  this  cause,  and  in  each  of  the  other 
causes  referred  to  In  said  agreement,  for  the 
cancellation  of  the  obligations  given  by  the 
plaintiff  In  each  of  said  causes,  and  for  the 
recovery  of  all  money  paid  by  the  plaintiffs 
to  the  Commonwealth  Bonding  &  Casualty 
Insurance  Company  or  for  promotion  fees; 
that  In  event  said  Judgment  In  favor  of 
Bomar  should  be  reversed  by  an  appellate 
court,  then  the  agreement  should  not  further 
affect  the  rights  of  the  several  plaintiffs  in 
the  causes  mentioned,  except  in  so  far  as 
the  sAne  provided  for  a  continuance  of  said 
causes  until  a  final  disposition  of  the  Bomar 
Case.  It  was  further  alleged  that  the  said 
cause  of  said  E.  P.  Bomar  was,  on  appeal, 
duly  prosecuted,  presented  to  and  determined 
by  the  Court  of  Civil  Appeals  for  the  Seventh 
Supreme  Judicial  District  at  Amarillo,  Tex., 
which  in  all  things  affirmed  the  Judgment  be- 
low in  favor  of  Bomar,  but  rendered  Judg- 
ment in  favor  of  said  R.  T.  Stuart  on  the 
cross-action  which  had  been  presented  against 
him  by  the  Commonwealth  Bonding  ft  Oasu- 
alty  Insurance  Company ;  that  the  said  Judg- 
ment had  been  "finally  determined  by  the  ap- 
pellate courts  of  this  state,"  and  that  the 
plaintiff  in  this  cause  had  in  all  things  com- 
plied with  the  said  agreement,  by  the  terms 
of  which  it  was  alleged  the  plaintiff  was  en- 
titled to  Judgment  as  prayed  for.  It  waa  fur- 
ther alleged  that  said  agreement  had  been 
duly  signed  by  all  the  counsel  named,  and 
thereafter  duly  ratified  and  approved  by  res- 
olution of  the  board  of  directors  of  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Company,  and  had  been  also  ratified  and  ap- 
proved by  said  R.  T.  Stuart;  that,  acting 
under  said  agreement  and  by  virtue  thereof, 
this  cause  and  other  causes  named  therein 
were  continued  at  each  term  of  the  court  of 
the  counties  named  in. the  agreement  until 
after  the  final  determination  of  said  case  of 
Bomar  v.  Scharbauer.  Attached  to  this 
pleading  was  a  copy  of  the  agreement  refer- 
red to  which  included  some  23  cases,  includ- 
ing the  one  under  consideration.  In  which 
like  complaints  were  made  of  subscription 
contracts,  and  16  cases  represented  by  coun- 
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sel  signlDiT  the  agreement  of  parties  in  suits 
thereafter  to  be  filed. 

The  receiver,  J.  W.  Mitchell,  answered  for 
the  company,  pleading  In  abatement  of  the 
suit  a  Judgment  of  the  district  court  of  Tar- 
rant county  dissolving  the  corporation.  He 
also  duly  presented  a  plea  of  privilege  under 
the  statute  to  be  sued  In  Tarrant  county, 
Tex.;  also  presented  various  exceptions  to 
the  plaintiff's  pleading;  denied  the  validity 
of  the  agreement  set  up ;  alleged  the  agree- 
ment had  been  breached  by  the  plaintiffs 
mentioned  therein ;  that  it  had  not  been  rati- 
fied and  approved  by  B.  T.  Stuart,  and  had 
been  promptly  disaffirmed  and  repudiated  by 
the  Commonwealth  Bonding  &  Casualty  In- 
surance Company  as  soon  as  it  had  learned 
that  the  same  had  been  approved  by  it 
through  a  misapprehension  of  fact  The  re- 
ceiver also  pleaded  in  reconvention,  seeking 
to  recover  against  the  plaintiff  upon  the  note 
and  securities  described  in  his  pleading.  The 
court  overruled  the  receiver's  exceptions  to 
the  plaintiff's  pleadings,  sustained  exceptions 
to  the  pleas  in  abatement  and  of  privilege, 
and  rendered  Judgment  in  favor  pf  the  plain- 
tiff upon  the  agreement  above  described. 
Thereafter  the  receiver  filed  Ms  motion  for 
new  trial,  which  was  heard  and  overruled  by 
the  court,  to  which  action  both  the  receiver 
and  the  Commonwealth  Bonding  &  Casualty 
Insurance  Company  excepted  and  gave  notice 
of  an  appeal,  and  an  appeal  has  been  prose- 
cuted to  this  court 

[1]  One  or  more  of  the  closely  contested 
questions  presented  before  us  is  dependent 
upon  whether  the  receiver  has  prosecuted  an 
appeal  from  the  Judgment  below.  We  hence 
deem  it  proper  in  the  beginning  to  notice  a 
suggestion  made  in  behalf  of  appellee  on  the 
submission  of  this  cause,  to  the  effect  that 
the  record  shows  no  appeal  on  the  part  of 
the  receiver.  This  contention  is  based  upon 
wording  In  the  body  of  the  appeal  bond.  The 
bond  is  in  form  such  as  would  perfect  an  ap- 
peal, both  for  the  receiver  and  for  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Comijany,  unless  the  following  wording  re- 
quires a  different  conclusion.  The  bond,  aft- 
er reciting  the  proceedings  and  embodying 
the  Judgment,  reads: 

"Now,  therefore,  know  all  men  by  these  pres- 
entB,  that  we.  Commonwealth  Bonding  &  Casu- 
alty Insurance  Company,  acting  by  and  through 
J.  W.  Mitchell,  its  receiver,  defendant  in  the 
above  numbered  and  styled  cause,  as  principal, 
and  the  other  signers  hereto  as  sureties,  ac- 
knowledge ourselves  to  be  bound  unto  W.  Li. 
Hancock,  plaintiff  in  said  cause,  in  the  sum  of 
three  hundred  dollars,"  etc. 

And  it  Is  thus  signed: 

"Commonwealth  Bonding  &  Casualty  Insur- 
ance Company,  J.  W.  Mitchell,  Receiver. 
Southern  Surety  Company,  by  Herman  Gart- 
ner, Attorney  in  Fact." 

While  the  obligatory  words  of  the  bond 
whldi  we  have  quoted  in  form  seem  to  apply 
alone  to  the  appellant  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company,  yet  we 
have  concluded  that  the  recover  should  not 


be  denied  a  hearing  before  ns.  It  Is  to  be 
noted  that  the  receiver  Is  certainly  a  party 
to  and  bound  by  the  bond  ;  if  not  as  a  princi- 
pal, certainly  ss  a  surety,  and  the  record 
seems  to  demonstrate  that  it  was  the  manifest 
purpose  and  intention  of  the  receiver  to  duly 
prosecute  an  appeal  ifrom  the  Judgment  of 
the  district  court.  As  stated,  he  formally 
presented  a  motion  for  new  trial,  both  for 
himself  as  receiver  and  for  his  codefendant 
He  likewise,  for  both,  as  stated,  formally 
gave  notice  of  appeal.  At  no  time  prior  to 
the  submission  did  appellee,  by  motion  or 
otherwise,  call  attention  to  the  actual  or  sup- 
posed Insufildency  of  the  bond  in  question 
to  operate  as  an  appeal  on  behalf  of  the  re- 
ceiver. Rule  8  for  the  government  of  Courts 
of  Civil  Appeals  provides  that  all  motions  re- 
lating to  informalities  in  "the  manner  of 
bringing  a  case  into  court  shall  be  filed  and 
entered  by  the  clerk  on  the  motion  docket 
within  80  days  after  the  filing  of  the  tran- 
script In  the  Court  of  Civil  Appeals ;  "other- 
wise the  objection  shall  be  considered  as 
waived,"  if  it  can  be  waived  by  the  party. 
And  by  statute  (see  Vernon's  Sayles'  Texas 
Civil  Statutes,  art  2104)  It  Is  provided  that 
when  an  appeal  has  been  tak^n  from  the 
Judgment  of  any  of  the  courts  of  this  state  by 
filing  a  bond  within  the  time  prescribed  by 
law  in  such  cases,  and  It  shall  be  determined 
by  the  court  to  which  the  appeal  is  taken 
that  such  bond  is  defective  "In  form  or  sub- 
stance," the  appellate  court  may  allow  the 
appellant  to  amend  such  bond  by  filing  a  new 
bond  on  such  terms  as  the  court  may  pre- 
scribe. An  appeal  bond,  therefore,  merely 
defective,  either  in  form  or  substance,  will 
give  this  court  Jurisdiction.  In  such  case  we 
liave  the  power  to  require  a  new  bond  not 
subject  to  any  objection,  and  in  cases,  as 
here,  where  the  appellee  makes  no  moticm  to 
that  end,  and  where,  as  we  think  Is  the  case 
here,  an  attempt  at  least  was  made  by  the 
appellant  receiver  to  give  a  bond,  we  are  of 
the  opinion  we  should  proceed  to  hear  and 
determine  the  appeal.  See  Hugo  v.  Seffel, 
92  Tex.  414,  49  S.  W.  369 ;  Williams  v.  WUey, 
96  Tex.  148,  71  8.  W.  14 ;  Palmer  v.  Spanden- 
berg,  49  Tex.  Civ.  App.  331,  108  S.  W.  477 ; 
Appel  V.  Childress,  53  Tex.  Civ.  App.  607, 
116  S.  W.  129 ;  Butts  v.  Davis,  146  S.  W.  1015. 
We  are  thus  brought  to  a  consideration 
of  the  questions  relating  to  the  merits  of  the 
appeal.  As  stated,  the  appellant  receiver 
pleaded  in  abatement  of  the  suit  a  Judgment 
dissolving  the  corporate  existence  of  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Company,  and  appellants  first  Insist  that  the 
conrt  erred  In  sustaining  the  plalntlfTs  ex- 
ception to  this  plea.  It  will  not  be  necessary 
to  set  out  the  plea  In  full.  We  think  It  suffi- 
cient to  state  that  the  plea  shows  that  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company  was  Incoriwrated  on  or-  abont 
the  23d  day  of  March,  1911,  in  the  then  terri- 
tory of  Arizona  as  a  private  corporation,  for 
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the  purpose  ot  carrying  on  the  business  of 
bonding,  casualty,  and  indemnity  Insurance, 
and  sucb  other  Insurance  generally  as  a 
corporation  of  that  character  could  lawfully 
engage  in,  and  that  it  obtained  permission  to 
do  sucb  business  in  the  state  of  Texas,  and 
continued  to  carry  on  such  business  In  said 
state  of  Texas  until  the  18th  day  of  Septem- 
ber, 1915,  when  Bacon  Saunders,  joined  by 
certain  other  persons,  filed  suit  in  the  Sixty- 
Seventh  district  court  ofl  Tarrant  county, 
Tex.,  alleging  the  insolvency  of  said  corpora- 
tion, and  prayed  for  an  order  and  Judgment 
dissolving  the  corporation  and  the  appoint- 
ment of  a  receiver  for  its  properties  and  ef- 
fects. The  plea  alleged  that  the  suit  for 
dissolution  and  for  the  appointment  of  a  re- 
ceiver was  filed  on  the  18th  day  of  Septem- 
ber, 1915,  and  that  on  the  same  day  the  cor- 
poration named  answered,  admitting  its 
insolvency  and  submilUug  Itself  to  the  juris- 
diction of  said  district  court  of  Tarrant  coun- 
ty, for  the  purpose  of  a  judgment  by  said 
court  upon  its  insolvency,  for  a  dissolntiou  of 
said  corporation,  and  for  the  appointment  of 
a  receiver,  as  prayed  for.  The  plea  further 
alleged  that  at  the  time  and  In  the  court 
named,  the  judge  of  said  court  made  and 
entered  an  order,  Judgment,  and  decree  dis- 
solving said  corporation,  and  placing  aU  of 
its  assets,  property,  and  choses  in  action  in 
the  hands  of  recovers.  It  was  alleged  that 
the  appellant  J.,  W.  Mitchell  had  been  ap- 
pointed receiver,  and  that  up  until  the  said 
time  of  the  dissolution  of  the  corporation, 
the  said  Commonwealth  Bonding  &  Casualty 
Insurance  Company  had  and  maintained  its 
principal  place  of  business  and  office  in  the 
city  of  It.  Worth  Tarrant  county,  Tex., 
whereupon,  as  alleged  In  the  plea,  the  present 
action  abated. 

[2]  While  ordinarily,  at  least,  a  proper 
decree  dissolving  the  corporation  will  have 
the  effect  of  abating  suits  against  it,  and 
while  a  domestic  corporation  in  this  state 
may  be  dissolved  on  the  ground  of  its  insol- 
vency (Vernon's  Sayles'  Texas  Civil  Statutes, 
arts.  1202,  1205)  we  know  of  no  authority 
for  the  courts  of  this  state  to  dissolve  a 
foreign  corporation  on  any  ground.  In  7  R. 
C.  L.  §  741,  it  is  said: 

"Proceediiigs  to  forfeit  a  corporate  franchise 
mut  be  brought  in  the  country  or  state  in  which 
the  corporation  was  created.  The  courts  of 
any  other  country  or  state  liave  no  jurisdic- 
tion. The  power  to  create  a  corporation  is  an 
attribute  of  sovereignty,  and  it  5s  therefore,  as 
to  its  corporate  existence,  amenable  to  and  con- 
trollable in  this  respect  by  the  sovereignty 
which  created  it  and  by  none  other." 

This  announcement  of  the  law  seems  well 
established  by  the  authorities.  State  v.  Cur- 
tis, 35  Conn.  S74,  95  Am.  Dec.  263;  Swift  v. 
State,  7  HousL  (Del)  338,  6  Atl.  856,  32  AU. 
143. 40  Am.  St  Rep.  127 ;  Republican  Mountain 
8.  Mines  v.  Brown,  58  Fed.  644,  7  0.  C.  A. 
412,  24  U  R.  A.  776 ;  Hletkamp  v.  Am.  Pig- 
ment Co.,  168  111.  App.  687;  MUler  v.  Hawk- 
aye  Gold  Dredging  Co.,  156  Iowa,  557,  137  N. 


W.  507 ;  T.  &  P.  Ry.  Co.  v.  Gay,  m  Tex,  575,    \ 
26  S.  W.  599,  25  U  R.  A.  52. 

Indeed,  the  announcement  of  tlie  law  made 
In  the  quotation  from  7  R.  C.  Ii.  seems  to  be     I 
plainly  implied. from  the  wording  of  oar  own 
statute  (article    1202)    above    dted.      Said     | 
article  reads: 

"It  is  hereby  made  the  duty  of  the  Attorney 
General  of  this  state,  when  convinced  that  any     | 
corporation   is  insolvent,  to  institute  quo  war- 
ranto, or  other  appropriate  proceedings  in  some 
court  ot  competent  jurisdiction,  either  in  Travis     I 
county  or  in  any  other  county  in  which  said 
corporation  may  be  sued,  to  forfeit  its  charter,     ^ 
if  a  domeatic  corporation,  and  to  cancel  iti  per- 
mit, if  a  foreign  corporation."     (Italics  ours.) 

We  will  not  stop  to  Inquire  what  authori- 
ty, if  any,  Bacon  Saunders  and  bis  coplaln- 
tltFs,  none  of  whom  is  alleged  to  be  the  At- 
torney General  of  the  state,  had  to  Institute 
the  suit  in  the  district  court  of  Tarrant  coun- 
ty, Tex.,  to  dissolve  the  corporation.  It 
will  be  sutlident,  we  tbinlc,  to  say  that  said 
court  In  no  event  had  jurisdiction  to  dissolve 
the  corporate  power  and  existence  of  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company.  That  corporation,  in  so  far 
as  affected  by  the  proceedings  recited  in  the 
plea  of  abatement,  must  be  held  to  have  had 
a  continued  existence  and  answerable  in  the 
district  court  of  Baylor  county  at  the  suit 
of  the  appellee  in  this  case.  Appellant's  first 
assignment  Is  accordingly  overruled. 

The  appellant,  J.  W.  Mitchell,  also  present- 
ed, in  due  order  of  pleading  as  we  conclude,  his 
plea  of  privilege  to  be  sued  In  Tarrant  coun- 
ty. The  plea  recites  the  incorporation  of  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company  imder  the  laws  of  Arizona, 
and  the  purposes  contemplated  thereby,  and 
further  alleges  that: 

"The  principal  office  and  place  of  business  of 
the  said  corporation  of  which  he  is  the  receiver 
was  at  all  times,  and  is,  in  the  dty  of  Ft. 
Worth,  in  Tarrant  county,  Tex." 

Wherefore  it  is  charged  in  the  motion: 
"Article  2147  of  the  Civil  Statutes  of  Texas 
determines  and  fixes  the  suits  against  receivers 
of  such  corporations  as  is  and  was  the  Common- 
wealth Bonding  &  Casualty  Insurance  Compa- 
ny, and  that  the  plaintiff  herein  cannot  have 
and  maintain  this  suit  against  this  defendant, 
receiver  as  aforesaid  of  said  coriraration,  in  any 
court  in  Baylor  county,  but  that  this  suit  should 
and  ought  to  be  filed  as  against  said  receiver 
in  the  district  court  of  Tarrant  county  at  Ft. 
Worth,  Tex.,  which  said  county  is  the  only  place 
wherein  suits  may  be  filed  against  said  re- 
ceiver." 

The  court  sustained  the  following  special 
exceptions  to  the  plea,  viz. : 

"Because  the  pleadings  and  the  record  in  this 
cause  show  that  this  case  was  brought  by  W. 
L>.  Hancock  v.  Commonwealth  Bondmg  &  Cas- 
ualty Insurance  Company  in  the  year  1812  for 
the  purpose  of  canceling  and  rescinding  the  sub- 
scription contract  set  up  in  the  plaintiff's  peti- 
tion, and  of  canceling  the  note  therein  set  up 
and  canceling  the  deed  of  trust  therein  referred 
to  and  removing  the  same  as  a  doud  apon  his 
title.  And  that  said  suit  against  said  corpora- 
tion lias  been  pending  in  this  court  at  all  times 
since  said  date.  And  it  further  appears  from 
the  record  that  the  said  Commonwealth  Bfuiding 
&  Casualty  Insurance  Company  had  aaswcted 
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in  said  canRe,  and  ain^tied  to  a  continuance  there- 
of, at  every  term  of  the  court  since  the  original 
filing  of  this  petition ;  and  therefore  this  court 
has  ]uristlictiou  as  to  said  Commonwealth  Bond- 
ing &  Casualty  Insurance  Company. 

"And  it  further  appearing  from  the  record 
that  at  a  former  term  of  tnis  court  the  said 
Commonwealth  Bonding  ft  Casualty  Insurance 
Company  has  ansVvered  herein  and  filed  a  plea 
in  reconvention  in  this  cause,  and  therefore  it 
conclusively  appears  that  this  court  has  juna- 
(liction  of  thia  cause  as  to  the  said  Common- 
wealth Bonding  &  Casualty  Insurance  Company. 

"And  it  further  appears  that  J.  W.  Mitchell, 
the  receiver,  has  but  succeeded  to  whatever  rights 
the  Commonwealth  Bonding  &  Casualty  Insur- 
ance Company  had;  and  therefore  it  appears 
that  this  court  has  jurisdiction,  both  as  against 
the  Commonwealth  Bonding  _&  Casualty  Insui^ 
ance  Company  and  said  receiver." 

The  action  of  the  court  In  sustaining  the 
exceptions  noted  Is  made  the  basis  of  appel- 
lant's second  assignment  of  error. 

As  foreshadowed  by  the  motion  appellant's 
principal  reliance  Is  upon  article  2147  of  Ver- 
non's Sayles'  Texas  Civil  Statutes,  which, 
so  far  as  pertinent,  reads: 

"Actions  may  be  brought  against  the  receiver 
of  the  property  of  any  person  where  said  person 
resides.  Actions  may  be  brought  against  receiv- 
ers of  a  corporation  in  the  county  where  the 
principal  office  of  said  corporation  may  be  lo- 
cated.^ 

Appellant's  insistence  Is  that  this  article  Is 
mandatory  and  not  merely  permissive;  that 
the  word  "may"  should  be  construed  as 
"shall,"  and  used  In  an  Imperative  sense  so  as 
to  exclude  the  right  to  sue  a  receiver  In  any 
case  In  any  county  other  than  the  county 
where  the  principal  office  of  said  corporation 
may  be  located.  And  this  construction  of  the 
statute  has  been  expressly  upheld  by  the 
Court  of  ClvU  Appeals  of  the  Seventh  Su- 
preme Judicial  District  at  Amarillo  in  the 
case  of  Commonwealth  Bonding  &  Casualty 
Insurance  Co.  v.  J.  C.  Bowles,  192  S.  W.  611. 
In  that  case  J.  C.  Bowles  Instituted  suit  In 
the  district  court  of  Lubbock  county  against 
the  Insurance  company  and  against  J.  W. 
Mitchell,  receiver,  to  recover  money,  to  can- 
cel a  note  and  deed  of  trust  given  by  Bowles 
In  payment  for  stock  in  the  company,  upon 
the  ground,  as  in  this  case,  of  fraud.  In  that 
case  as  in  this  the  trust  deed  covered  land 
situated  In  Lubbock  county,  and  it  was  charg- 
ed that  the  fraudulent  representations  were 
made  in  that  county.  J.  W.  Mitchell,  receiv- 
er, presented,  as  here,  his  plea  of  privilege 
to  be  sued  in  Tarrant  county,  and,  as  stated, 
the  court  upheld  his  contention  and  trans- 
ferred the  suit  as  prayed  for  In  the  plea. 
The  opinion  falls  to  disclose  whether  that 
snlt  was  originally  instituted  against  the  in- 
surance company  and  its  receiver,  Mitchell, 
or  whether,  as  in  the  case  we  have  before  us, 
the  salt  had  been  theretofore  instituted  and 
was  duly  pending  against  the  insurance  com- 
pany at  and  prior  to  the  appointment  of  the 
receiver.  But  whether  the  cases  are  to  be 
thus  distinguished  or  not,  and  notwlthstand- 
big  the  high  regard  we  have  for  the  opinions 
«f  the  appellate  court  which  thus  determined 


the  question  in  the  Bowles  Case,  we  have  felt 
constrained  to  adopt  a  different  conclusion. 
We  have  been  led  to  our  view  by  a  considera- 
tion of  a  number  of  statutes  other  than  the 
one  relied  upon  by  appellants  relating  to  the 
question  of  venue  and  to  suits  against  re- 
ceivers, it  being  a  familiar  rule  of  construc- 
tion that  all  laws  pari  materia  must  be  con- 
strued with  reference  to  each  other. 

Article  2147,  relied  upon  by  appellants,  is 
but  the  codified  form  of  section  9  of  an  act 
of  our  Legislature  approved  April  2,  1887 
(Laws  1887,  c.  131).  See  9  Gammell's  Laws  of 
Texas,  p.  119.  Section  8  of  the  same  act  ap- 
pears in  the  codification  as  article  2146  of 
Vernon's  Sayles'  Texas  Civil  Statutes,  and 
this  reads  as  follows: 

"When  any  property  of  any  kind  within  the 
limits  of  this  state  has  been  placed,  by  order  of 
court,  in  the  hands  of  a  receiver,  who  has  taken 
charge  of  such  property,  such  receiver  may,  in 
bis  ofiScial  capacity,  sue  or  be  sued  in  any  court 
of  thia  state  naving  jurisdiction  of  the  cause  of 
action,  without  first  having  obtained  leave  of 
the  court  appointing  such  receiver  to  bring  said 
suit;  and,  it  a  judgment  is  recovered  against 
said  receiver,  it  shall  be  the  duty  of  the  court 
to  order  said  judgment  paid  out  of  any  funds 
in  the  hands  of  said  receiver  as  such  receiver." 

Article  1830  of  cbapteiv  4  of  the  same  stat- 
utes, relating  to  the  subject  of  the  venue  of 
suits,  declares  the  general  rule  to  be  that: 

"No  person  who  is  an  inhabitaiit  of  this  state 
shall  be  sued  out  of  the  county  in  which  be  has 
his  d<«nicile,  except  in  the  following  cases,  to 
wit 

Then  follow  29  exceptions  to  the  general 
rule  as  quoted.  Because  of  the  volume  we 
will  not  here  set  out  the  exceptions  referred 
to,  but  by  an  examination  of  the  article  it 
will  be  seen  that  of  these  exertions  some  19 
are  In  the  permissive  form  and  some  10  in  the 
mandatory  or  Imperative.  To  Illustrate,  ex- 
ception 10  reads: 

"Where  the  suit  is  for  the  recovery  of  any 
personal  property,  in  which  case  the  suit  may 
be  brought  in  any  county  in  which  the  property 
may  be,  or  in  which  the  defendant  resides." 

Exception  13  reads: 

"Suits  for  the  partition  of  lands  or  other 
property  may  be  brought  in  the  county  where 
such  lands  or  other  property,  or  a  part  thereof, 
may  be,  or  in  the  county  in  which  one  or  more 
of  the  defendants  reside." 

Exception  14  reads: 

"Suits  for  the  recovery  of  lands  or  damages 
thereto,  suits  to  remove  incumbrances  upon  the 
title  to  land,  suits  to  quiet  the  title  to  land, 
and  suits  to  prevent  or  stay  waste  on  lands, 
must  be  brought  in  the  county  in  which  the  land, 
or  a  part  thereof,  may  lie." 

Exception  17  reads: 

"When  the  suit  is  brought  to  enjoin  tiie  ex- 
ecution of  a  judgment,  or  to  stay  proceedings  in 
any  suit,  in  which  case  the  suit  shall  be  brought 
in  the  county  in  which  such  judgment  was  ren- 
dered or  in  which  such  suit  is  pending." 

it  Is  thus  seen  that  the  Legislature  in 
regulating  the  question  of  venue  had  in  mind 
the  differing  signification  of  the  terms  "may," 
"must,"  and  "shall,"  and  presumably  used 
those  differing  terms  in  relation  to  the  sub- 
ject of  venue  advisedly,  and  this  is  fur- 
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ther  Indicated  by  exception  30  under  said 
article  1830,  which  reads: 

"Whenever,  In  any  law  autborizmg  or  regu- 
lating any  particular  character  of  action,  the 
venue  is  ezi>ressly  prescribed,  the  suit  shall  be 
commenced  in  the  county  to  which  jurisdiction 
may  be  so  expressly  given." 

[8]  It  .will  be  conceded  we  feel  sure  that  the 
ordinary  meaning  of  "shall"  or  "must"  is  of 
mandatory  effect,  and  that  the  ordinary 
meaning  of  "may"  Is  merely  permissive  in 
character.  Indeed,  it  has  been  said  that  the 
word  "may"  means  "must"  only  in  those 
cases  where  the  third  persons  or  the  public 
have  an  Interest  in  having  the  act  Aoae  or 
have  a  claim  de  Jure  that  the  power  shall  be 
exercised.  Bains  v.  Herring,  68  Tex.  468,  6 
S.  W.  369;  Houston,  E.  &  W.  Ry.  Co.  v. 
Harding,  63  Tex.  162.  Again,  that  "before 
treating  It  (may)  as  a  word  of  command,  there 
should  be  something  either  In  the  subject- 
matter  or  the  context  to  Indicate  an  intention 
that  It  was  employed  in  that  sense."  San 
Angelo  National  Bank  v.  Fitzpatrick,  88  Tex. 
216,  30  S.  W.  1054.  We  see  no  reason  why 
we  should  give  to  the  word  "may,"  as  used  in 
article  2147  relied  upon  by  appellants,  a 
meaning  other  than  its  natural  one.  This 
suit,  as  already  shown,  was  originally  insti- 
tuted in  Dawson  county,  where  was  located 
the  land  upon  which  appellee's  trust  deed 
rested.  He  spedflcally  prayed  that  the  cloud 
thereby  cast  upon  his  title  should  be  removed, 
and  bis  suit  therefore  expressly  came  within 
the  fourteenth  exception,  above  quoted,  to  the 
general  rule  prescribing  the  venue  of  suits. 
That  exception  is  Imperative  in  form.  Had 
the  suit  been  instituted  in  any  other  county, 
the  petition  so  showing  the  facts  would  have 
been  subject  to  exception,  and  it  Is  not  con- 
tended that  the  suit  was  not  originally  in- 
stituted in  the  proper  county.  That  by  agree- 
ment of  all  parties  the  suit  was  later  trans- 
ferred to  Baylor  county  we  think  can  make  no 
difference  in  the  principle  involved  in  the 
question  before  us.  We  treat  the  question  as 
in  principle  precisely  the  same  as  if  the  suit 
was  yet  pending  in  Dawson  county.  To 
adopt  appellant's  construction  of  article  2147 
would  be  to  clearly  have  two  directly  con- 
flicting provisions  relating  to  the  venue  of 
this  suit;  one  (exception  14)  expressly  requir- 
ing the  suit  to  be  brought  in  Dawson  county, 
the  other  (article  2147)  expressly  commanding 
the  suit  to  be  brought  under  the  facts  alleg- 
ed in  Tarrant  county.  Both  could  not  be 
complied  with  if  appellant's  construction  be 
adopted. 

[4,  S]  It  is  well  settled  that  statutes  are 
not  to  be  construed  as  conflicting  unless  sudi 
construction  cannot  be  reasonably  avoided, 
and  in  the  case  before  us  we  think  the  prop- 
er construction  of  article  2147  is  to  declare 
the  article  permissive  in  effect  and  not  man- 
datory so  as  to  conflict  with  and  prevent  the 
operation  of  other  mandatory  exceptions  in 
the  chapter  relating  to  the  subject  of  venue. 
This  construction,  as  It  seems  to  as,  is  fully 


I  Justified  by  the  very  general  language  of  ar> 
ticie  2146,  whidi  we  have  already  quoted.  The 
language  there  is  that  a  receiver  "may,  in  his 
official  capacity,  sue  and  be  sued  in  any  court 
of  this  state  having  Jurisdiction  of  the  cause 
of  action  without  first  having  obtained  leave 
of  the  court  appointing  such  receiver  to 
bring  such  suit"  This  article,  as  it  seems 
to  us.  Includes  something  more  and  provides 
something  beyond  the  alteration  of  the  gen- 
eral equity  rule  theretofore  existing  that  a 
receiver  could  not  be  sued  without  first  ob- 
taining leave  of  the  court  which  appointed 
him.  As  it  seems  to  us,  it  was  further  in- 
tended in  the  article  to  confer  njwn  any  court 
within  this  state,  otherwise  having  Jurisdic- 
tion of  the  cause  of  action,  to  therein  sue  the 
receiver,  and  that  the  terms  here  quoted  are 
not  to  be  limited,  as  appellant  insists,  to 
courts  having  Jurisdiction  of  the  subject- 
matter  in  the  particular  county  where  the 
principal  office  of  the  corporation  may  be 
located.  Nor  in  a  general  .way  do  we  find 
any  satisfactory  reason  why  the  construction 
insisted  upon  by  appellant  should  be  adopted. 
The  appellee's  suit  was  not  one  in  rem.  In 
no  way  Is  It  sought  to  disturb  the  possession 
of  property  belonging  to  the  corporation 
which  has  come  Into  the  receiver's  Iiands, 
nor  to  interfere  with  the  pr<^)er  orders  of 
the  court  appointing  him.  The  receiver  in  a 
general  way  Is  but  the  r^resentative  of  the 
corporation,  and  as  such  undoubtedly  enti- 
tled, under  the  orders  of  the  court  appearing 
in  this  case,  to  enforce  demands  of  the  cor- 
poration for  unpaid  subscriptions  for  capital 
stock,  but  In  doing  so  we  know  of  no  general 
principle  which  renders  it  necessary  that  he 
shall  be  accorded  any  greater  right  in  the 
respect  we  are  considering  than  exists  in  the 
corporation  which  he  la  representing^  The 
plaintiff  in  this  suit  sought  merely  to  es- 
tablish the  alleged  invalidity  of  obligations 
which  the  receiver  may  claim,  and  does  claim, 
to  constitute  assets  which,  in  a  proper  pro- 
ceeding, he  is  entitled  to  recover,  but  no 
reason  Is  i)ercelved  why,  if  entitled  to  en- 
force these  demands,  they  may  not  be  as  .well 
enforced  in  a  district  court  of  Baylor  county 
as  in  a  district  court  of  Tarrant  county. 
Both  courts  are  clothed  with  equal  powers; 
and,  the  district  court  of  Baylor  county  hav- 
ing without  doubt  acquired  Jurisdiction  of 
the  parties  and  subject-matter  in  this  suit 
long  prior  to  the  appointment  of  a  receiver, 
there  can  be  found,  as  we  think,  no  Justifica- 
tion In  the  law  for  a  removal  of  the  cause 
to  a  court  of  Tarrant  county  of  no  greater 
powers.  Ordinarily  it  la  said  that  In  order 
to  make  the  receiver  a  pr(^)er  codefendant 
with  the  original  debtor  in  an  action  against 
the  latter,  "some  right  to  relief  at  the  rec^v- 
er'B  hands  should  be  stated  and  some  relief 
prayed  as  against  him."  See  High  on  Re- 
ceivers (3d  Ed.)  S  258.  And  In  the  nest  sec- 
ti<m  (259),  it  U  said: 

"The  appointment  of  a  recover  vnr  the  e^ 
fects  of  one  «f  the  defendant^  in  an  action  &t 
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the  foreclosure  of  a  mortgage,  constitutes  no  bar 
to  the  coutinuance  of  the  action.  If  properly 
b«gtin ;  and  such  appointment  can  at  most  only 
render  the  action  defective  as  to  parties,  so  as 
to  render  it  necessary  for  the  plaintiff  to  briag 
the  receiver  before  the  court  by  a  supplemental 
bill  in  the  nature  of  a  bill  of  revivor.  And  even 
tljis  course  is  not  necessary  when  the  parties 
in  interest  are  sufficiently  represented  before  the 
court  to  enable  it  to  properly  determine  the 
controversy." 

[6]  In  the  present  suit  no  act  of  the  receiv- 
er was  complained  of  by  the  plakitlff  or  any 
dght  to  any  relief  at  the  receiver's  hands  set 
np.  It  would  seem  that  he  was  made  a  par^ 
ty  merely  In  order  to  conclude  him  by  the  de- 
cree. He  does  not  object  to  taking  part  in 
the  litigation,  but,  on  the  contrary,  afBrma- 
tlrely  asserts  rights  in  behalf  of  the  corpora- 
tion to  choses  in  action  claimed  by  it ;  and, 
as  already  stated,  we  think  he  can  be  accord- 
ed all  the  relief  to  which  he  may  show  him- 
self entitled  tn  the  district  court  of  Baylor 
county.  See,  also,  what  was  said  on  thla 
subject  in  the  opinion  of  Mr.  Justice  Dunklin 
In  Mitchell,  Receiver  of  Commonwealth  Bond- 
ing &  Casualty  Insurance  Co.  v.  Porter  (No. 
8o»4)  1»4  S.  W.  OSl,  this  day  decided.  We, 
therefore,  on  the  whole  conclude  that  appel- 
lant's second  assignment  of  error  should  be 
overruled. 

Several  of  the  remaining  questions  in- 
volved in  this  appeal  seem  to  have  been  pre- 
sented in  a  companion  case  determined  by 
the  Court  of  Civil  Appeals  of  the  El  Paso 
district.  We  refer  to  the  case  of  the  Com- 
monwealth Bonding  ■&  Casualty  Insurance 
Co.  V.  Beavers,  reported  In  186  8.  W.  859.  In 
the  opinion  In  that  case  the  Identical  agree- 
ment which  formed  the  basis  of  the  Judgment 
below  in  this  case  Is  set  out  (omitting  the 
names  of  some  40  plaintiffs  in  the  suits  in- 
stituted and  to  be  instituted  and  specified  in 
the  agreement),  and  there,  as  under  one  of 
the  assignments  here,  it  was  contended,  in  ef- 
fect, that  the  court  erred  In  proceeding  with 
the  trial  of  the  cause  without  the  necessary 
parties,  to  wit,  without  making  parties  the 
several  plaintiffs  last  above  referred  to.  In 
disposing  of  that  question  the  £1  Paso  court 
said: 

"Should  the  trial  court  have  granted  a  con- 
tinuance so  that  the  other  parties  to  the  above 
BKreement  could  be  made  parties  to  this  suit? 
It  is  apparent  that  the  stipulation  is  a  several 
one  as  to  each  and  all  parties.  While  it  is  in 
one  document,  with  the  style  and  number  of 
each  case  upon  it,  nevertheless  we  think  it  clear- 
ly an  agreement  that  judgment  should  be  taken 
in  each  case  wherever  pending.  T%ere  is  no 
intimation  in  it  that  the  cases  named  therein 
-were  to  be  consolidated,  but  if  there  were  such  a 
provision  in  the  stipulation  and  the  court  re- 
fused to  consolidate,  still  it  could  not  be  reversi- 
ble error  under  tbe  facts  of  this  case;  for  if 
the  stipulation  Ixwnd  the  bonding  company  as 
a.  confession  of  judgment,  it  could  make  no  dif- 
ference whether  one  Judgment  were  taken  in  40 
cases  or  40  judgments  be  taken,  except  possibly 
as  a  matter  of  costs.  The  parties  to  the  other 
suits  were  in  no  sense  neceasai^  parties  to  this 
suit,  unless  by  the  stipulation  they  bound  them- 
selves to  become  so,  as  a  matter  of  convenience, 
Xbeir  causes  of  action  were  separate  and  dis- 
tinct from  this  one,  and  they  were  in  no  way 


interested  in  the  resolt  of  this  suit  Any  Judg- 
ment entered  in  this  cause  could  in  no  way  af- 
fect the  parties  or  their  interests  to  the  other 
suits.  So,  since  we  find  no  express  provision  in 
the  stipulation  that  the  cases  should  be  consoli- 
dated and  nothing  to  Indicate  that  such  was  the 
intention  of  the  parties  at  the  time  of  its  execu- 
tion, we  must  conclude  that  it  was  not  the  in- 
tention of  the  parties  to  consolidate." 

It  would  doubtless  be  sufficient  to  merely 
announce  our  concurrence  in  what  was  so 
said,  but  we  will  venture  to  add  that  the  con- 
clusions so  stated  are,  as  we  think,  well  for- 
tified by  general  principles  and  other  author- 
ity. In  the  case  of  Miller  v.  Hawkeye  Gold 
Dredging  Co.,  by  the  Supreme  Court  of  Iowa, 
reported  in  156  Iowa,  557,  137  N.  W.  607,  It 
was  said.  Id  discussing  the  subject  of  neces- 
sary parties: 

•<  •  »  «  rjjj  justify  Joining  parties  as  plain- 
tiffs in  an  action,  there  must  be  some  communi- 
ty of  interest  in  the  particular  claim  pressed  for 
adjudication,  and  some  common  benefit  or  ad- 
vantage in  the  relief  sought  As  observed  in 
Martin  v.  Davis,  82  Ind.  38:  To  entitle  two  or 
more  persons  to  join  as  plaintiffs,  it  is  not  suf- 
ficient that  they  each  have  a  cause  of  action 
arising  out  of  the  same  transaction  or  matter, 
if  the  relief  sought  by  each  be  distinct  and 
unconnected.  The  plaintiffs  must  have  a  com- 
mon interest  in  the  subject  of  the  action  and 
in  the  relief.  Each  must  be  interested  in  the 
relief  sought  by  the  other.'  The  rule  so  clearly 
stated  was  applied  in  Bort  v.  Yaw,  46  Iowa, 
323,  and  there  is  no  decision  In  this  state  to 
the  contrary." 

[7]  In  the  case  before  us  the  primary  pur- 
pose and  ultimate  object  of  the  plaintiff  was 
to  secure  the  cancellation  of  the  Instruments 
described  in  bis  petition  and  relieve  land 
owned  by  him  from  the  doud  upon  his  title. 
In  this  relief,  it  seems  clear,  no  one  or  more 
of  the  plaintiffs  in  the  other  suits  mentioned 
In  the  agreement  had  any  concern.  The 
agreement  was  offered  as  evidence  merely  of 
the  plalntifTs  right  to  the  relief  he  sought, 
and  such  agreement  evidently  was  given  no 
other  effect.  We  will  not  stop  to  inquire 
whether  all  of  the  parties  referred  to  would 
be  necessary  parties  had  the  suit  been 
one  primarily  to  set  aside  the  agreement  In 
that  question  each  of  the  plaintiffs  might  be 
directly  interested,  but  In  this  suit  the  ques- 
tion of  the  validity  of  the  agreement  is  but 
Incidentally  and  Indirectly  Involved.  Its 
consideration  affected  but  one  phase  of  the 
evidence  which  the  appellee  relied  upon  for 
the  relief  he  sought  Had  it  been  declared 
Invalid  he  nevertheless,  upon  other  evidences, 
may  have  been  entitled  to  the  same  Judgment 
We  can  see  no  difference  in  principle  on  the 
question  under  consldertbtion  between  this 
case  and  the  case  where  many  persons  had 
been  injured  by  a  wreck  upon  a  railway  oc- 
curring through  the  negligence  of  the  rail- 
way company.  Each  of  such  injured  persons 
might  have  a  cause  of  action  and  be  en- 
titled to  recover  damages,  and  though  each 
of  such  persons  might  rely  upon  the  same  act 
.of  negligence  as  the  basis  of  tbe  recovery, 
yet  it  cannot  be  said  that  because  of  thla 
fact  all  parties  Injured  should  be  required 
to  plead  in  tbe  same  actiiw.    We  condnda 
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that  the  conrt  did  not  err  In  refusing  to  post- 
pone the  action  to  make  additional  parties, 
[t]  The  remaining  assignments  undisposed 
of  constitute  attacks  upon  the  validity  of 
the  agreement  hereinbefore  so  frequently 
mentioned.  A  number  of  these  questions  are 
stated,  discussed,  and  determined  adverse- 
ly to  appellant  In  the  said  case  of  Common- 
wealth Bonding  &  Casualty  Insurance  Co. 
V.  Beavers,  reported  in  186  S.  W.  859,  and 
we  approve  the  conclusions  there  reached. 
It  win  therefore  be  unnecessary  to  do  more 
than  to  here  say  that  we  do  not  think  the 
agreement  under  consideration  can  be  said 
to  be  void  for  a  want  of  mutuality  because 
of  a  want  of  a  reciprocal  obligation  on  the 
part  of  the  plaintiffs  mentioned  therein  to 
agree  to  suffer  a  Judgment  In  favor  of  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company  in  event  the  Bomar  Case  was 
decided  adversely  to  him.  It  Is  not  essential 
to  the  validity  of  an  agreement  that  it  be 
mutually  beneficial.  If  It  be  not  inhibited 
by-law  nor  contrary  to  good  morals  or  public 
policy,  and  It  Is  made  upon  a  valid  consid- 
eration, It  is  sufficient.  See  our  opinion  on 
that  subject,  not  yet  officially  rei)orted.  In 
the  recent  case  of  A.  J.  Anderson  v.  First 
National  Bank  of  La  Grange  (No.  8499)  191 
S.  W.  836,  and  the  authorities  therein  cited. 
See,  also,  1  Klliott  on  Contracts,  §  231;  9 
Cyc.  334.  We  see  no  reason  why  an  agree- 
ment of  the  kind  may  not  be  lawfully  made. 
It  certainly  tended  to  prevent  a  multiplicity 
of  trials  and  a  multiplication  of  expense  of 
attending  the  same  and  of  court  costs.  Such 
agreements  are  to  be  favored  by  the  courts. 
See  Porter  v.  Holt,  73  Tex.  447,  11  S.  W.  494. 
And  It  may  not  be  without  Interest  to  no- 
tice that  an  agreement  almost  identical  in 
character  was  made  in  the  Court  of  Civil 
Appeals  at  El  Paso  In  the  case  of  Comnion- 
wealttf  Bonding  &  Casualty  Insurance  Co. 
V.  Brannln,  186  S.  W.  862,  and  by  virtue  of 
which  that  court  disposed  of  some  nine  cases 
there  pending  on  appeal.  There  certainly 
was  a  sufficient  consideration  for  the  agree- 
ment here  involved,  as  is  plainly  apparent 
from  the  testimony.  This  may  be  illustrated 
by  reference  to  the  testimony  of  a  single 
witness,  that  of  Mr.  Miller  of  the  firm  of 
Stephens  &  Miller,  who  was  the  leading 
counsel  for  the  bonding  company  in  all  of 
the  cases  mentioned  in  the  agreement  and 
who,  on  the  part  of  the  firm,  signed  the 
agreement  Among  other  things  he  stated, 
in  substance,  that, it  had  been  agreed  to  by 
him  upon  the  ground  that  the  Bomar  Case 
was  the  weakest  case  of  all  those  eped&ed. 
and  that,  if  be  could  not  win  that  one,  he 
could  not  win  any  of  them ;  ■  that  he  thought 
that  if  Judge  Dickson  decided  against  the 
bonding  company  in  the  Bomar  Case,  be 
would  in  the  balance  of  them,  and  that  the 
company  would  be  unable  to  execute  superse- 
deas bonds.  In  all  cases  if  they  were  so  re- 
quired, and  the  record  Indicates  that  they 
would  have  been  so  required  had  all  of  the 


several  cases  been  pressed  to  a  favorable 
conclusion  by  the  plaintiffs  In  order  to  pro- 
tect the  assets  of  the  company  from  execu- 
tion In  such  number  as  to  practically  put  it 
out  of  business.  Mr.  Miller  furthei  stated 
that  the  agreement  with  his  action  relating 
thereto  and  the  reasons  therefor  bad  all 
been  placed  before  the  board  of  directors  ot 
the  company,  and  that  the  company  bad  rati- 
fied and  approved  the  agreement ;  that  after 
the  agreement  the  case  now  under  considera- 
tion and  all  other  cases  had  been  continued 
from  term  to  term  as  long  as  be  represented 
the  company. 

[I]  Other  testimony  submitted  supports 
the  conclusion  that  the  attorneys  signing 
the  agreement  were  authorized  to  so  do,  and 
we  do  not  think  it  can  be  r^ndlated  by  ei- 
ther the  bonding  company  or  by  Its  receiver, 
subsequently  appointed,  after  the  compan; 
had  acted  upon  the  same  and  received  the 
beneflts  contemplated  thereby. 

One  of  the  most  interesting,  if  not  Impor- 
tant, questions  presented  In  this  case,  and 
which  does  not  appear  In  the  Beavers  Case, 
arises  under  the  appellant's  ninth  assign- 
ment of  error.  Thereunder  it  is  insisted,  in  • 
substance,  that  neither  the  agreement  which 
we  have  discussed,  nor  the  original  defense 
asserted  by  the  appellee  against  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Company  is  available  as  against  the  receiver 
in  this  cause.  It  appearing  from  the  record 
that  the  corporation  had  been  declared  in- 
solvent, and  the  appellant  receiver  duly  ap- 
pointed and  ordered  to  collect  Its  assets  for 
the  purpose  of  paying  Its  debts.  The  theory 
of  the  contention  Is  that  debts  due  the  cor- 
poration constitute  equitable  assets  which 
may  be  reached  by  creditors  through  the  aid 
of  a  court  of  equity. 

[10]  In  addition  to  what  was  said  by  ns 
on  the  subject  of  the  receiver's  right  to  re- 
sist plaintiff's  original  cause  of  -  action  in 
Commonwealth  Bonding  &  Casualty  Insnr- 
ance  Co.  v.  Porter  (No.  8534).  this  day  de- 
cided, we  will  add  that  ordinarily  the  lia- 
bility of  the  shareholders  of  the  corporation 
to  contribute  the  amount  of  their  shares  as: 
capital  Is  treated  In  equity  as  assets,  like 
other  legal  claims  belonging  to  corporations. 
This  liability,  together  with  the  capital  actu- 
ally contributed,  constitute  a  trust  fund, 
which  In  equity  Is  deemed  pledged  for  the 
payment  of  corporate  debts.  2  Morawetz  on 
Private  Corporations,  §  820;  7  R.  C.  L.  | 
336,  p.  335  et  seq.;  Hightower  y.  Tlwmton. 
8  Ga.  486.  42  Am.  Ite&._412. 

[II]  Ordinarily,  too,  a  delinquent  subscrib- 
er to  stock  will  not  be  heard  to  say  that  his 
subscription  was  obtained  through  fraud  of 
the  promoters,  agents,  or  officers  of  the  cor- 
poration. Mathls  V.  Prldham,  1  Tex.  Civ. 
App.  S8,  20  S.  W.  1015;  Roach  v.  Burgess, 
62  S.  W.  803;  Jones  v.  Dodge,  97  Ark.  24S. 
133  S.  W.  829,  L.  R.  A.  1915A,  472 ;  In  addi- 
tion to  which  appellants  have  cited  numer- 
ous other  cases. 
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[12]  We  think,   however,  that  It   wiU   be 
found  that  most  of  the  cases  relied  upon  by 
appellants  are  distinguishable  from  the  one 
we  have  before  us.  In  that  generally  they 
are    either  cases   where   the   stockholder   is 
shown  to  have  participated  in  the  proceed- 
ings of  the  corporation,  and  hence  held  to  be 
estopped  from   asserting  his   defense,  or  to 
have   so  long   delayed  his   complaint   as  to 
render   It   inequitable,   as   against    creditors 
who    presumably   have  advanced  credit   on 
the  faith  of  his  subscription,  to  recognize  a 
defense  of  fraud  on  the  part  of  the  corpora- 
tion in  securing  his  subscription  obligation. 
Thus,  in  the  case  of  Jones  v.  Dodge,  supra,  It 
was  held  that  a  8ut>8criber  of  stocl^  of  a  cor- 
poration who  assisted  in  its  organization  and 
aided  In  giving  to  It  credit,  and  vtrho  gave 
his  note  for  the  subscription,  was  estopped 
from  urging  as  a  defense  to  the  note  the  In- 
validity of  the  organization  of  the  corpora- 
tion.   As  said  in  7  R.  C.  L.  8  213,  p.  240,  that : 
"There   are  man^   cases  in   which   the   8ul>- 
scriber,  although  his  right  to  rescind  would  be 
otherwise  good,  is  prevented  from  doing  so  be- 
cause of  bis  own  conduct  after  malting  the  suh- 
scripdoD.    *    *    •    Fraud  of  promoters  in  pro- 
curing a  gubscription  to  stoclc  of  a  corporation 
before  its  organization  is  not  a  defense  against 
an  assessment  on  the  stocli  by  the  corporation 
after  the  subscril>er  baa  carried  out  his  contract 
and  united  with  others  in  forming  the  corpora- 
tion, but  his  remedy  is  restricted  to  an  action 
against   the  wrongdoers.     And  where  a  stocli- 
holder   has  for   a  considerable   period   of  time 
prior  to  the  failure  of  a  corporation  occupied  the 
position  of  one  of  its  stockholders,  and  exercised 
and  enjoyed  the  rights,  i>rivilegeSf  and  fruits  of 
that    relation,   and    received   dividends   on   his 
stock,  after  the  failure  of  the  corporation,  it  is 
too  late  to  rescind  his  contract  for  the  purchase 
of  the  stock  on  the  ground  of  false  representa- 
tions.   A  subscriber  must  act  promptly,  to  enti- 
tle him  to  relief  from  a  8ul>scription  to  stock 
procured  by  fraudulent  statements  or  pronec- 
tuses.     An  unreasonable  delay  tending  to  show 
acqniescence  on  his  part  is  fatal.     He  should, 
within  a  reasonable  time  after  discovering  the 
fraud,  asd  before  the  rights  of  innocent  third 
persons  have  accrued,   rescind,   or  offer  to  re- 
scind, the  contract,  which  includes  the  duty  to 
return,  or  offer  to  return,  his  stock  to  the  com- 
pany.    Liacfaes  as  a  bar  to  a  subscriber's  right 
to  repudiate  liis  subscription  begins  to  run,  how- 
ever, only  from  the  time  when  the  subscriber  is 
first  chargeable  with  notice  that  a  fraud  has 
been  perpetrated   upon   him.     A  delay   of  two 
months  after  the  discovery  of  the  falseness  of 
a  representation  inducing  a  subscription  to  the 
stock  of  a  corporation  in  securing  a  rescission 
is  not  BO  unreasonable  as  to  preclude  the  sul>- 
scriber  from  rescinding  his  contract  of  subscrip- 
tion  and  defending  against  a  promissory  note 
given  on  account  of  the  subscription ;   no  rights 
of  innocent  holders  of  such  note  being  involved." 

These  quotations,  which  are  fortified  by 
the  citation  of  numerous  authorities,  we 
think  fairly  expressive  of  the  law  on  the 
subject  under  consideration.  It  is  to  be  im- 
plied from  the  quotation  given  that  if  a  sub- 
scriber to  stock  acts  promptly  to  secure  can- 
cellation of  obligations  given  therefor,  and 
which  have  been  fraudulently  procured,  he 
is  not  debarred  from  his  defense,  and  this  Is 
spedfically  stated  In  the  next  section  follow- 
ing that  from  which  we  have  just  quoted.  It 
is  there  said,  among  other  things,  that: 


"If  a  subscription  for  shares  has  been  obtain- 
ed by  fraudulent  representations,  it  may  be  an- 
nulled by  the  8ub8cril>ers  at  any  time  l>eiore  oth- 
er equities  have  intervened.  *  •  *  A  sul>- 
scriber,  notwithstanding  the  insolvency  of  the 
corporation,  may  rescind  Ms  subscription  on  the 
ground  of  fraud,  if  he  has  l>een  diligent  in  dis- 
covering the  fraud  and  repudiating  the  transac- 
tion. •  •  •  Whether  or  not  a  sabscription 
for  stock  in  a  corporation  may  be  set  aside  for 
fraud  in  its  procurement,  after  a  receiver  has 
t>eeu  appointed  for  the  corporation,  depends  up- 
on the  length  of  time  that  has  elapsed  since  the 
subscription  was  made,  whether  the  subscriber 
has  actively  participated  in  the  management  of 
the  corporate  affairs,  whether  there  has  be^i  a 
lack  of  diligence  on  his  part  in  discovering  the 
fraud  or  in  taking  steps  to  rescind  after  its  dis- 
covery, and  whether  any  considerable  amount  of 
corporate  indebtedness  incurred  since  the  buI>- 
scnption  was  made  remains  outstanding  and 
unpikid." 

See,  aiao,  7  Tbompaon  on  Corporations,  f 
8640. 

The  case  of  Park  v.  Ej-lbs,  by  the  Dallas 
Court  of  Civil  Appeals,  reported  In  24  Tex. 
Civ.  Am>.  650,  60  S.  W.  at  page  905,  we  think 
closely  in  point  here.  In  that  case  the  suit 
was  Instituted  by  Krlbs  as  receiver  of  an  as- 
sociation incorporated  under  the  laws  of  the 
state  of  New  Hampshire,  and  the  court  thus 
states  the  question  presented  by  the  defensive 


"The  first  question  then  presented  is,  can  a 
stockholder  in  a  building  and  loan  association, 
who  was  induced  to  subscribe  for  stock  therein 
by  the  fraudulent  representations  of  an  agent  of 
such  association,  rescind  his  contract  after  the 
corporation  had  been  declared  insolvent  and  a 
receiver  appointed,  it  not  appearing  that  the 
rights  of  third  parties  had  intervene  after  he 
became  a  stockholder,  and  it  not  being  shown 
that  he  ever  participated  in  any  of  the  proceed- 
ings of  the  company?" 

After  thus  stating  the  question,  the  court 
then  proceeds  to  review  the  authorities  both 
in  England  and  In  this  country,  and  con- 
cludes that: 

"The  jury  having  found  that  Park  was  induc- 
ed to  become  a  subscriber  by  the  fraud  of  the 
association,  and  there  being  no  evidence  show- 
ing that  the  rights  of  third  parties  had  inter- 
vened, either  as  creditors  or  as  stockholders  aft- 
er Park's  subscription  thereto,  we  conclude 
there  was  no  error  in  the  court's  charge.  Park 
was  entitled,  under  the  facts,  to  have  the 
amount  paid  to  the  company  as  dues  on  stock 
credited  on  the  debt  he  owed  the  company.  We, 
therefore,  overrule  appellee's  sixth  cross-assign- 
ment." 

See,  also,  the  case  of  Robinson  v.  Dickey, 
by  this  court  reported  in  36  S.  W.  489.  In 
that  case  also  a  subscriber  for  stock  was,  as 
against  a  receiver,  upheld  in  a  defense  that 
his  stock  subscription  was  secured  by  means 
of  false  and  fraudulent  representations.  Ap- 
pellee also  cites  the  following  additional  au- 
thorities: Thompson  on  Corporations  (2d  Ed.) 
§{  732  to  735,  and  cases  cited;  Henderson  T. 
Hallway  Ca,  17  Tex.  560,  67  Am.  Dec.  675 ; 
Bosley  V.  NaUonal  Machine  Co.,  123  N.  Y.  590, 
26  N.  B.  990;  Vail  v.  Reynolds,  118  N.  Y.  297, 
23  N.  E.  301;  Ashmead  v.  Colby,  26  Oonn. 
287;  Farrar  v.  Walker,  3  DUl.  U.  S.  506, 
Fed.  Gas.  No.  4,679;  Kentucky  Mutual,  etc., 
Ca  T.  Siiaefer,  120  Ky.  227,  86  S.  W.  1098; 
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Savage  ▼.  Bartlett,  78  Md.  661,  28  Ati.  414; 
Pear  v.  Bartlett,  81  Md.  435,  32  Atl.  322,  83 
L.  R.  A,  721 ;  Upton  t.  Trlbllcock,  91  U.  S. 
45,  23  Ia  Ed.  203 ;  Newton  National  Bank  v. 
Newbegln,  74  Fed.  135,  20  O.  C.  A.  839,  33 
L.  R.  A.  727;  Real  Estates  Investment  Co., 
Pawle's  Case,  I*  R.  4  Ch.  497  (English); 
Chamberlain  v.  Trogden.  148  N.  0.  139,  61  S. 
E.  628,  16  Ann.  Cas.  177;  Umer  v.  Sollen- 
berger,  89  Md.  316.  43  Att.  810;  Gress  v. 
Knight,  135  6a.  60,  68  S.  E.  834,  31  h.  R.  A. 
(N.  S.)  900,  and  notes. 

Applying  the  law  thus  indicated  to  the 
facts  of  this  case,  we  think  appellant's  ninth 
assignment  must  be  overruled. 

[13]  The  facts  show  without  dispute  that 
long  before  the  Commonwealth  Bonding  & 
Casualty  Insurance  Company  was  declared 
insolvent  and  while  It  was  yet  a  going  con- 
cern, the  appellee  in  this  case  Instituted  his 
suit  In  the  proper  court  to  cancel  his  obliga- 
tions given  for  stock.  There  Is  not  a  conten- 
ti<m  that  he  was  guilty  of  laches  In  such  ac- 
tion, or  that  he  at  any  time  ever  participated 
a«  a  stockholder  or  otherwise  In  the  proceed- 
ings of  the  corporation.  No  evidence  is 
pointed  out  or  suggested  that  any  one  of  the 
creditors  of  the  corporation  now  indirectly 
represented  by  the  receiver  became  creditors 
after  appellee  subscribed  for  his  stock,  or 
that  they  were  induced  by  such  subscription 
to  extend  credit  to  the  corporation.  Under 
BQCh  circumstances,  the  fraud,  in  a  sense  be- 
ing conceded  by  the  agreement  hereinbefore 
discussed,  was  available  to  the  appellee  and 
efTecHvely  sustains  the  Judgment 

We  conclude  that  all  assignments  of  error 
should  be  overruled  and  the  Judgment  af- 
firmed. 


O.  a  SliAUQHTBR  CO.  v.  ELI/ER  et  aL 
(No.  1175.) 

(Court  of  Civil  Appeals   of  Texas.     Amarillo. 

May  23,  1917.    Rehearing  Denied 

June  27,  1917.) 

1.  Pkincipal  and  Stjbett  *=»106— Evidence 
— considekation. 

An  agreement  by  the  x>t^yee  of  notes  to  give 
the  maker  a  reasonnble  time  in  which  to  sell 
property  and  liquidate  the  indebtedness  is  not 
too  indefinite  to  form  the  baas  for  extension,  if 
based  on  consideration. 

fEd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §{  211,  212.] 

2.  CoNTBACTs  ®=>214  — Time  of  Payment  — 

CONTINGENCT. 

Where  a  contingency  for  the  payment  of  an 
indebtedness  is  provided,  the  debt  will  become 
due  upon  the  happening  of  the  contingency,  and 
in  any  event  after  the  expiration  of  a  reasonable 
time  has  elapsed,  for  it  to  have  been  brought 
about 

[E!d.   Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  8f  980-995.] 

8.  Pbincipai,  and  Sttbett  «=»105(1)— Exten- 
sion—Contingenct— Consideration. 
If  a  note  coald  have  originally  been  made 
payable  at  a  time  to  be  determined  by  a  con- 


tingency, extension  may  be  made  on  the  saoe 
terms  ii  supported  by  consideration. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  196,  201,  203-21O.1 

4.  Pbincipal  and  Sdbett  «=  108(3) — Extes- 
8I0N — Interest. 

Where  an  agreement  for  extension  of  notes 
by  Its  terms  purported  to  bind  the  payee  of  the 
note  to  wait  for  the  payment  of  the  indebt<«!- 
ness  until  the  maker  could  sell  property,  i: 
would  be  implied  that  the  maker  was  to  contiiiue 
to  pay  interest  until  the  indebtedness  was  pai._ 
[BM.  Note.— For  other  cases,  see  Piindpal  aad 
Surety,  C«it  Dig.  §  215.) 

5.  Pbincipai,  and  Subkty  «=9l05(l) — ^Agbb- 
MENT  FOB  Extension— MuTDALiTT. 

As  an  agreement  for  extension  of  time  for 
payment  of  an  indebtedness  must  be  mutual.  tb« 
payee  must  not  only  be  bound  by  such  agrt^ 
ment  to  wait  for  such  time  of  payment  but  the 
maker  must  be  bound  not  to  make  the  paymeiE 
before  such  time. 

[Ed.  Note.— For  other  cases,  see  Principal  anc 
Surety,  Cent  Dig.  §§  196,  201,  203-210.] 

6.  Pkincipal    and    Subety    iS=»161  —  Dis- 
CHABGE— Extension  or  Time  of  Patmeni- 

BVIDBNCB. 

In  an  actlMi  against  sureties  on  notes,  eri- 
dence  held  not  to  show  that  at  the  time  of  an 
agreement  for  the  extension  of  time  for  pavment 
until  the  maker  could  sell  property,  it  was  un- 
derstood between  the  parties  that  the  maker 
was  to  be  bound  not  to  pay  the  indebtedness  un- 
til the  property  was  sold,  or  until  after  tfe 
lapse  of  a  reasonable  time  therefor,  and  hence 
the  agreement  would  not  furnish  its  own  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {$  85,  439-441.] 

7.  Pbincipal  and  Subett  «=9l04(l)  —  Dis- 

CHABQE}— AsBEEUENT     FOB     EXTENSION — VA- 
LIDITY. 

If  the  payee  of  a  note  bound  himself  by  u 
agreement  founded  on  a  good  consideratioD  ta 
forbear  until  the  property  could  be  aold.  tit 
sureties  would  be  released,  notwithstanding  tiit 
the  maker  might  have  the  privilege  of  parmj 
at  any  time,  since  a  creditor  may  make  an  agr««- 
ment  by  which  he  cannot  enforce  collection  be- 
fore a  stated  time,  though  the  debtor  naay  ban 
the  option  of  paying  at  any  time. 

[Ed.  Note.— For  other  cases,  see  Principal  asd 
Surety,  Cent  Dig.  f  197.] 

8.  Pbincipai  and   Subety  <8=108(2)  —  Dis- 
CRABQE — Extension— CoNSiDEBATiow. 

If  property  was  transferred  to  the  payee  of 
a  note  as  additional  security  pursuant  to  ai 
agreement  for  extension  of  time  of  i>ayme:;t. 
such  conveyance  would  be  suflicient  c(ms:iiirn- 
tion  for  the  agreement,  so  as  to  discharge  sure- 
ties, although  if  such  property  was  cooveyn! 
prior  to  the  agreement  pursuant  to  other  inde- 
pendent agreements,  so  that  the  alleged  agrtv- 
ment  conferred  no  additional  rights  on  tM 
payee,  the  transaction  would  afford  no  consiil- 
eration  for  the  agreement  to  forbear. 

[Ed.  Note. — For  other  cases,  see  Principcd  aai 
Surety,  Cent  Dig.  §§  214,  218.] 

0.  Pbincipai,  and  Subety  ®=>162(3) — Tkiai- 
Special  Issues. 
In  an  action  against  sureties  on  notes  a 
which  the  court  submitted  the  question  of  oe- 
sideration  of  an  agreement  by  the  payee  to  for- 
bear, in  effect  asking  the  jury  to  find  if  in  ci>o- 
sideration  of  any  conveyance  of  property  M 
him,  the  payee  agreed  with  the  maker  that  Tiw 
time  of  payment  should  be  extended  for  reasi«- 
able  time  to  dispose  of  such  property  and  what 
was  a  reasonable  time,  refusal  of  a  requested 
charge  that  if  the  only  property  conveyed  to 


^sFor  otber  ease*  ne  aama  topto  and  KBT-NUMBER  in  all  Kay-Mumband  DIcasta  and  ladezaa 


Digitized  by  ^OOQlC 


Tex.) 


a  C.  SLAUOHTER  CX>.  v.  EliLER 


705 


the  payee  in  conslcleration  of  the  agreement,  if 
any,  was  conveyed  before  the  agreement  the 
submitted  issue  as  to  the  consideration,  should 
be  answered,  "No,"  was  error. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Kg.  i  444.] 

10.  Pbincipal  and  Surety  «=»  101  —  Exten- 
sion—Consideration. 

Fact  that  it  was  customary  for  the  maker 
of  promissory  notes  to  convey  property  to  se- 
cure them  would  not  of  itself  impose  an  obliga- 
tion to  continue  the  custom  or  show  that  prop- 
arty  was  not  conveyed  as  consideration  for 
agreement  to  extend  time  of  payment  of  notes, 
so  as  to  discharge  sureties. 

[ISd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  SS  85,  439-441.] 

11.  TJstJBY  «=»12T  —  Bfteot  —  DiBCHAKOB  or 

SUBETY. 

That  a  contract  is  usurious  does  not  entire- 
ly discharge  the  sureties,  and  the^  would  be 
liable  for  the  payment  of  the  principal. 

[Ed.  Note. — For  other  cases,  see  Uaary,  Cent 
Dig.  Si  36&-S79.] 

12.  Usury  «=!)113— Bvidkncb— Pbestimptioi*. 
To  constitute  usury  within  the  prohibitions 

of  the  law,  there  must  be  an  intention  knowing- 
ly to  contract  for  or  to  take  usurious  interest, 
and  although  where  the  contract  reserves  more 
than  legal  interest,  there  is  no  room  for  pre- 
sumption, where  the  contract  on  its  face  is  for 
legal  interest  only,  it  must  be  proved  that  there 
was  some  corrupt  agreement  or  device  or  shift 
to  cover  usury,  and  that  it  was  within  the  fuU 
contemplation  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §  25.] 

13.  Usury  €=>11— Defiwition. 

Any  advantage  or  benefit  exacted,  which, 
added  to  the  interest  reserved,  increases  the  com- 
pensation received  for  the.  loan  to  an  amount 
in  excess  of  the  lawful  interest,  constitutes  usu- 
ry; and  if,  as  a  part  of  the  transacticHi,  the 
borrower  is  required  to  buy  or  sell  prwwrty 
at  an  exorbitant  or  inadequate  price,  and  this 
is  a  cloak  or  device  to  disguise  the  true  chaiv 
acter  of  the  transaction,  it  will  not  avail  against 
the  plea  of  usury. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  i  1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Usnry.j 

14.  Usury     <ft=>12— Definition— Coixjltbbai. 
Contract. 

A  collateral  transaction  between  the  bor- 
rower and  lender,  whereby  the  lender  may  take 
profit,  will  not  render  the  loan  usurious  when 
such  transaction  was  entered  into  in  good  faith 
and  without  usurious  intent 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §!  23-24,  128.] 

15.  .Usury  ®=»65— Usurious  Contract— Ex- 
tension of  Payment  of  Notes. 

Where  a  contract  for  the  extension  of  tim« 
of  payment  of  a  note  provided  means  by  which 
the  payee  might  keep  informed  of  the  condition 
of  the  maker's  business  and  prevent  a  us»,  of 
the  funds  other  than  in  the  business  which  the 
payee  was  financing,  and  the  intention  of  the 
terms  b^  which  this  was  to  be  accomplished, 
necessarily  imposed  some  labor  on  the  payee,  a 
contract  allowing  greater  than  legal  interest 
was  not  necessarily  usurious,  as  the  borrower 
might  legitimately  agree  to  compensate  the 
lender  for  services  performed  in  the  interest  of 
the  lender,  and  whether  or  not  it  was  usurions 
depended  on  the  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  i  138.] 


Appeal  from  District  Conrt,  Dallact  Coun- 
ty; Kenneth  Foree,  Jadge. 

Suit  by  the  C.  C.  Slaugjiter  Company 
against  R.  C.  Eller  and  others.  Judgment  for 
plalntifT  against  the  named  defendant  only, 
and  -  plaintiff  appeals.  Reversed  and  re- 
manded. 

Towne  Tonng  and  Carden,  Starling,  Car- 
den,  Hemphill  &  Wallace,  all  of  Dallas,  for 
appellant  Dlnsmore,  McMaban  &  Dlnsmore, 
of  Greenville,  and  Etherldge,  McConnlck  & 
Bromberg,  of  Dallas,  for  appellees. 

BOYCB,  J.  This  suit  was  brought  by  ap- 
pellant, C.  C.  Slaughter  Company,  against  B. 
C.  Eller,  J.  B.  Rabb,  and  J.  O.  Erwln,  on  a 
promissory  note  for  $6,676.39,  dated  Septem- 
ber 1,  1910,  payable  nine  mcmths  after  date, 
executed  by  R,  C.  Eller  and  J.  B.  Raab,  in- 
dorsed by  J.  C.  Etwln,  payable  to  O.  C. 
Slaughter,  and  by  him  transferred  after  ma- 
turity to  appellant  corporation.  Raab  and 
Erwln  were  sureties,  and  they  defended  on 
the  ground  that  they  had  been  released  by 
an  alleged  agreement  made  without  their  con- 
sent between  Slaughter  and  Eller,  by  which 
in  consideration  of  the  conveyance  to  Slaugh- 
tei<  by  Eller  of  certain  real  and  personal  prop- 
erty, the  time  of  the  payment  of  said  note 
was  extended  for  such  reasonable  length  of 
time  as  would  enable  the  said  parties  to  dis- 
pose of  such  property  and  apply  the  proceeds 
to  the  payment  of  said  lndebtedne.ss,  It  being 
alleged  that  such  reasonable  time  was  a  peri- 
od of  two  years.  A  trial  In  the  court  below 
resulted  in  Judgment  for  appellant  O.  0. 
Slaughter  Company  on  the  note  against  El- 
ler only. 

The  evidence  shows  that  some  time  prior 
to  the  executi<m  of  the  note  in  question  Eller, 
being  desirous  of  securing  tihe  agency  for  tlw 
sale  of  the  Plerce-Arrow  automobiles,  at 
Dallas,  Tex.,  obtained  of  C.  C.  Slaughter  a 
loan  of  $10,000  to  secure  funds  to  enable  him 
to  handle  the  business.  $5,000  of  this  fund 
was  evidenced  by  the  unsecured  note  of  Eller, 
and  the  other  $5,000  was  evidenced  by  a  note 
for  that  amount  executed  by  the  said  Eller, 
with  appellees  Raab  and  Erwln  as  sureties; 
the  note  sued  upon  belngl  a  renewal  of  the 
last-mentioned  note.  In  addition  to  this  loan 
the  said  G.  O.  Slaughter  from  time  to  time 
loaned  EUer  the  money  with  which  to  pay  for 
automobiles  as  they  arrived  from  the  factory, 
with  the  agreement  that  as  the  automobiles 
were  sold  the  proceedsj  less  a  certain  per 
cent,  of  the  agent's  profit,  would  be  appliej 
In  payment  of  Eller's  Indebtedness.  In  mak- 
ing sales  in  some  Instances  secondhand  cars 
were  taken  In  part  payment,  and  these  sec- 
ondhand cars  sold,  either  on  credit,  or  in 
exchange  for  real  estate.  In  1912  the  indebt- 
edness  of  the  said  Eller  to  Slaughter  amount- 
ed to  about  $46,000,  and  Eller  was  In  finan- 
cial distress.  To  secure  the  payment  of  his 
indebtedness  he  delivered  to  Slaughter  cer- 


BssFor  other  raxes  aee  same  topis  »ad  KSr-NUMBBB  in  all  Kejr-Knmbered  Digests  and  Indexes 
196  S.W.-45 

Digitized  "by 


Ljoogle 


706 


196  SOUXHWESTBBN  REFOBTER 


(Tex. 


tain  notes,  automobiles,  accounts;  etc.,  and 
conveyed  by  warranty  deeds  certain  real 
estate,  all  being  valued  at  about  $32,000. 
The  evidence  as  to  the  tlma  when  this  was 
done  will  be  more  particularly  referred  to 
hereafter.  li^ler  ceased  to  do  business  during 
the  summer  of  1912,  and  In  October,  his  In- 
debtedness to  Slaughter  being  then  i>a8t  due, 
approached  Slaughter  and  requested  that  an 
opportunity  be  given  him  to  sell  the  real 
property  referred  to  and  liquidate  Ms  Indebt- 
edness, stating  that  he  thought  there  was  a 
margin  of  profit  to  be  obtained  from  the  sale 
of  the  real  estate;  Slaughter  replied  to  this 
request  that  all  he  wanted  was  his  principal 
and  interest,  and  bade  Eller  go  aliead  and  do 
the  best  he  could  with  it  The  general  result 
of  this  interview  in  its  most  favorable  as- 
pect to  the  appellees  is  thus  stated  by  the 
witness  Eller: 

"In  that  conversation  it  resulted  in  Colonel 
giving  me  a  reasonable  time  or  an  extension  of 
my  indebtedness  for  a  reasonable  time  to  sell 
these  real  estate  properties  that  he  had  as  se- 
curity, and  he  told  me  that  he  was  not  going 
to  bother  the  sureties,  and  told  me  to  act  ac- 
cordingly. He  promised  to  do  that.  The  time 
that  he  was  to  give  me  on  the  indebtedness  was 
a  reasonable  time  to  sell  the  real  estate  proper- 
ties. *  •  •  The  agreement  was  that  he  was 
to  extend  our  indebtedness  for  a  reasonable  time 
for  me  to  sell  that  and  get  the  benefit  of  it,  and 
to  give  bim  the  proceeds  and  get  the  benefit 
of  it." 

All  of  Eller's  Indebtedness  was  represent- 
ed by  notes  bearing  Interest  at  the  rate  of 
10  ifer  cent,  per  annum  from  their  respective 
dates. 

[1-3]  We  do  not  think  that  Slaughter's 
agreement  to  give  KUer  a  reasonable  time 
In  which  to  sell  the  property  was  too  Indefi- 
nite to  form  the  basis  of  a  binding  agree- 
ment for  extension,  provided  there  was  any 
consideration  for  the  agreement  Where 
such  a  contingency  for  the  payment  of  an 
Indebtedness  is  provided  the  debt  will  be- 
come due  upon  the  happening  of  the  contin- 
gency and  in  any  event,  after  the  expira- 
tion of  a  reasonable  time  has  elapsed  for  it 
to  have  been  brought  about  Boesen  v.  Pot- 
ter County,  173  S.  W.  462 ;  Nunez  v.  Dautel, 
10  Wall.  560,  22  L.  Ed.  161 ;  Hicks  v,  Shouse, 
56  Ky.  (17  B.  Mon.)  483;  Noland  v.  Bull,  24 
Or.  479,  33  Pac  983;  Hughes  v.  McEwen 
(Miss.)  72  South.  848 ;  Schweitzer  v.  Schweit- 
zer (Ky.)  82  S.  W.  625;  Feller  v.  McKllllp, 
109  Mo.  App.  61,  81  S.  W.  641.  If  the  note 
could  have  originally  been  made  payable  at 
a  time  to  be  determined  by  such  a  contingen- 
cy, no  reason  is  perceived  why  an  extension 
may  not  be  made  on  the  same  terms.  Such 
an  agreement,  like  any  other,  however,  must 
be  supported  by  a  consideration,  and  the 
principal  question  In  this  case  is  as  to  wheth- 
er the  agreement  on  Slaughter's  part  to  give 
Rller  time  to  sell  the  property  and  pay  the 
indebtedness  out  of  the  proceeds  is  support- 
ed by  any  consideration.  The  appellant  as- 
serts that  there  Is  no  consideration  for  the 
agreement,    ^nd   the   appellees   aaseit   that 


there  are  two  enffldent  considerations  for 
the  contract:  (1)  The  implied  agreement  on 
the  part  of  Eller  to  pay  Interest  during  the 
time  of  extension;  (2)  the  transfer  of  the 
property  to  Slaughter  as  security  for  the 
debt,  And  we  will  consider  the  question  in 
relation  to  these  two  different  suggestions  In 
the  order  stated. 

[4,  E]  There  is  no  express  finding  of  the 
court  or  Jury  as  to  the  first  matter,  but  the 
appellee  insists  that  the  evidence  is  sufficient 
to  support  a  finding  of  such  fact,  and  It  will 
be  presumed  in  favor  of  the  Judgment  that 
it  was  so  found  by  the  court  The  agree- 
ment by  its  terms  purported  to  bind  Slaugh- 
ter to  wait  for  the  payment  of  the  Indebted- 
ness until  Eller  should  have  an  opportimity 
of  selling  the  property,  and  it  would  be  im- 
plied that  Eller  was  to  continue  to  pay  in- 
terest until  the  indebtedness  was  paid ;  bat 
under  onr  decisions  before  the  agreement 
would  be  held  to  furnish  Its  own  considera- 
tion it  must  be  mutual,  that  is.  Slaughter 
must  not  only  be  bound  to  wait  for  sudi  time 
for  the  payment  but  on  the  other  hand,  El- 
ler must  be  bound  not  to  make  the  payment 
before  such  time.  Austin  Real  Est.  &  Ab- 
stract Co.  V.  Bahn,  87  Tex.  582,  29  S.  W.  646, 
30  S.  W.  430;  Benson  v.  Phipps,  87  Ttex.  578, 
29  S.  W.  1061,  47  Am.  St  Rep.  128;  Con- 
sumers' Fertilizer  Co.  v.  Badt,  157  S.  W.  227; 
Webb  V.  Pahde,  43  S.  W.  19;  Lipscomb  v. 
Walker,  175  S.  W.  449. 

[6]  We  have  read  the  entire  testimony  of 
the  witness  Eller,  on  whose  evidence  appel- 
lees rely  to  support  their  contention  on  this 
Issue,  and  we  conclude  that  it  cannot  be 
fairly  deduced  therefrom  that  it  was  agreed 
or  understood  between  the  parties  that  Eller 
was  to  be  bound  not  to  pay  the  indebtedness 
until  the  property  was  sold  or  until  after  the 
lapse  of  a  reasonable  time  for  the  sale.  The 
testimony  shows  that  Eller  was  hopelessly 
Involved  financially.  His  highest  estimate 
of  the  value  of  the  property  which  was  turn- 
ed over  to  Slaughter  fell  short  of  the  amount 
be  owed  Slaughter.  Estimating  the  properties 
at  the  valuation  placed  upon  them  at  the 
time  by  the  parties,  there  was  not  enough  to 
pay  Slaughter,  even  if  this  note  were  paid 
in  full;  and,  under  these  circumstanoes,  El- 
ler was  pleading  for  time  In  order  to  get  as 
mndi  out  of  the  property  as  possible,  and 
thus  save  as  much  as  i>ossible  for  his  sifre- 
ties.  The  following  excerpt  from  the  testi- 
mony ofthe  witness  gives,  we  think,  a  fair 
conception  of  the  understanding  readied  by 
the  parties  at  this  time: 

"I  told  the  Colonel  we  araredated  the  oppor- 
tunity which  he  was  extending  to  ns  to  clean 
up  the  business  without  involvmg  our  indorsera 
very  greatly,  and  that  we  would  so  advise  them, 
and  that  we  would  never  stop  our  exertions 
until  he  was  paid  in  full.  The  Colonel  says, 
'Just  go  ahead  and  do  the  best  you  can.'  Tbe 
substance  of  what  CoL  Slaughter  said  to  me 
after  I  had  made  my  explanation  to  him  and 
gone  over  my  business  with  him  was  that  be 
would  forbear  with  me,  give  us  a  chance  to 
work  out  our  business,  without  involving  any- 
body, without  calling  on  our  Indoraers  or  sure- 
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ties  to  pay  this  tot  tm.  Gol.  Slaughter  toM 
me  in  this  conTersatiMi  in  October  that  if  this 
property  eonld  be  sold  Cor  more  than  what  was 
recited  In  the  deed  than  the  agreed  price  at  that 
time  that  ve  should  have  the  benefit  ot  the  in- 
crease. He  said  he  would  give  us  a  reasonable 
tune  in  which  to  dispose  of  this  property.  He 
said  he  would  give  us  time  to  liquidate  the  busi- 
ness and  sell  these  properties.  He  did  not 
give  me  an;  definite  time  other  than  I  have 
stated.  He  said  he  would  g^ve  me  a  reastniable 
time  in  which  to  pay  this  note." 

[7]  So  that  we  conclude  that  while  Slaughter 
agreed  to  wait  EUer  was  not  bound  not  to  pay 
at  any  time,  and  the  agreement  would  not  be 
binding  on  Slaughter  unless  supported  by 
some  further  consideration.  The  fact  that  El- 
ler  may  not  hare  been  bound  not  to  pay  before 
the  property  was  sold  Is  only  important,  how- 
ever, In  relation  to  the  question  of  whether 
there  was  any  consideration  for  Slaughter's 
agreement  to  wait.  It  Is  the  fact  that  the 
hand  of  the  creditor  Is  stayed  by  a  binding 
agreement  that  releases  the  surety  (Red 
River  National  Bank  v.  Bray,  105  Tex.  312, 
US  S.  W.  290) ;  and  If  Slaughter  bound  him- 
self by  an  agreement  founded  in  a  good 
consideration  to  forbear  until  the  properties 
could  be  sold  the  sureties  would  be  released, 
notwithstanding  that  EUer  might  have  the 
privilege  of  paying  at  any  time,  for  It  can- 
not be  doubted  that  a  creditor  may  make  an 
agreement  by  which  he  cannot  force  coUee- 
tloii  before  a  stated  time,  though  the  debtor 
may  have  the  option  of  paying  at  any 
time,  a  familiar  instance  of  which  Is  found  in 
notes  i»ayable  "on  or  before"  a  specified  date. 
It  then  becomes  necessary  to  consider  appel- 
lee's second  contention  that  the  transfer  of 
the  property  to  Slaughter,  as  security  for 
the  indebtedness,  was  a  suffldent  considera- 
tion for  this  agreement  on  Slaughter's  part. 

[8]  We  may  say  generally  that  If  it  be  true 
that  any -property  was  transferred  to  Slaugh- 
ter as  additional  security  In  pursuance  to 
the  agreement  it  would  be  a  sufficient  con- 
sideration for  the  agreement  on  Slaughter's 
part.  Carter-Battle  Grocer  C!o.  v.  Clarke,  91 
S.  W.  880;  Corpus  Juris,  vol.  8,  p.  438.  Ai>- 
pellant  contends,  however,  that  all  of  such 
property  was  conveyed  to  Slaughter  prior 
to  this  agreement  or  in  pursuance  to  oth- 
er and  independent  agreements,  by  which 
all  of  such  property  was  to  constitute  se- 
curity for  such  indebtedness,  and  that  this 
alleged  agreement  conferred  no  rights  on 
Slaughter  In  respect  to  said  properties  that 
he  did  not  already  have.  If  this  be  true 
then  the  transaction  would  afford  no  con- 
sideration for  iSlaughter's  agreement  to  for- 
bear. Knotts  V.  Virginia-Carolina  Chemi- 
cal Co.,  204  Fed.  926,  123  C.  C.  A.  248.  The 
evidence  shows  that  all  of  the  personal  prop- 
erty bad  been  delivered  to  Slaughter,  and 
all  of  the  real  estate,  except  13  lots  in  the 
Belmont  addition  to  the  city  of  Dallas,  had 
been  conveyed  to  him  by  general  warranty 
deed  prior  to  this  agreement  in  October, 
1912.  The  deed  to  the  lots  In  the  Belmont 
addition  was  executed  In  April,  1913;    the 


vfldenCe  shows,  however,  that  there  hn'd  been 
at  least  an  attempt  on  the  part  of  EUer,  prior 
to  the  execution  of  the  deed,  to  grant  a  lien 
on  this  property  to  Slaughter.  After  the 
agreement  of  October,  1912,. an  Indebtedness, 
amounting  to  something  over  ^,000,  payable 
to  tWrd  parties,  and  secured  by  prior  lien  on 
the  Belmont  lots,  became  due,  EUer  being  un- 
able to  pay  it  and  Slaughter  paid  off  this  in- 
debtedness, took  a  transfer  of  this  lien,  and 
EUer  subsequently  conveyed  the  property  to 
him.  Appellant  claims  that  as  Slaughter  al- 
ready had  a  lien  on  the  Belmont  property, 
and  that  Its  subsequent  conveyance  was 
made  in  order  to  perpetuate  this  Uen,  and  to 
secure  an  indebtedness  subsequently  created, 
and  was  independent  of  the  agreement  of  Oc- 
tober, 1912,  the  transaction  can  afford  no  con- 
sideration for  that  agreement 

[9]  While  the  evidence  tends  strongly  to 
show  that  this  Is  true,  and  does,  we  think, 
conclusively  show  that  aU  of  the  other  prop- 
erty had  already  been  conveyed  to  Slaugh- 
ter, the  evidence  does  not  disclose  very  sat- 
isfactorily Just  what  the  rights  of  the  parties, 
with  respect  to  said  proi>erties,  and  particu- 
larly the  Belmont  property,  were  at  the  time 
of  the  agreement  ot  October,  1912,  so  that 
we  are  not  prepared  to  hold  that  there  Is 
no  evidence  to  support  a  finding  that  there 
was  no  consideration  for  the  agreement  for 
extension.  We  therefore  overrule  appellant's 
first,  second,  third,  and  fourth  assignments. 

The  court  submitted  the  question  of  con- 
sideration to  the  jury  In  the  foUowIng  lan- 
guage: 

"(2)  Did  C.  C.  Slaughter,  in  consideratioD  of 
any  conveyance  of  property  to  him  by  R.  C.  El- 
ler,  agree  with  said  R.  C.  EUer  that  the  time  of 
payment  of  the  said  note  herein  sued  upon 
should  be  extended  for  such  reasonable  length 
of  time  as  would  enable  the  said  R.  C.  EUer 
to  dispose  of  the  properties  which  were  by  the 
said  R.  C.  Eller  turned  over  or  conveyed  to  the 
said  C.  C.  SHaughter?  If  yes,  what  do  you 
find  from  the  evidence  would  be  such  reasonaUe 
time?"  To  which  the  jury  answered,  "Yes; 
two  years." 

The  appeUant  requested  the  court  to  charge 
the  Jury  in  connection  with  this  issue  as  fol- 
lows: 

"If  you  find  and  believe  from  the  evidence  that 
the  only  property,  if  any,  conveyed  to  C.  C. 
Slaughter  by  R.  O.  EUer,  in  consideration  of 
an  agreement,  if  any,  with  the  said  B.  C.  EUer, 
that  the  time  of  payment  of  the  note  herein  sued 
upon  should  be  extended  for  such  reasonable 
length  of  time  as  would  enable  him,  the  said 
R.  C.  EUer,  to  dispose  of  said  property,  if  any, 
was  conveyed  before  the  said  agreement,  if  any, 
then  you  will  answer  question  No.  2,    No.' " 

We  think  the  charge  requested  should  have 
been  given.  What  vBe  have  said  in  our  pre- 
vious discussion  shows  the  propriety  and  ne- 
cessity for  such  an  instruction,  particularly 
In  view  of  the  wording  used  by  the  court  in 
the  submission  of  the  issue.  Songer  v.  First 
National  Bank,  170  S.  W.  1087. 

[10]  The  sixth  assignment  complains  of 
the  refusal  of  the  court  to  give,  In  connection 
with  the  submission  of  said  issue  No.  2,  as 
above  quoted,  a  charge  to  the  effect  that  Q 
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the  only  propa*t7  tnrned  over  to  Slaugbter  by 
Mler  "was  In  due  course  and  customary  way 
of  conducting  business  and  without  agreement 
as  to  application  upon  any  particular  indebt- 
edness of  BUer,"  then  the  Jury  should  an- 
swer "No"  to  said  Issue.  If  Eller  was  legal- 
ly bound  to  execute  the  conveyances  or  had 
already  done  so,  and  the  agreement  conferred 
no  additional  rights  upon  Slaughter,  or  Im- 
posed no  additional  obligations  on  Eller,  then 

•  such  conveyances  would  furnish  no  considera- 
tion ;  but  we  do  not  think  a  custom  of  deal- 
ing would  alone  be  sufficient  to  impose  an 
obligation  to  continue  It  We  overrule  this 
assignment. 

The  appellees  also  pleaded  that  the  con- 
tiuct  was  usurious.  Prior  to  the  execution  of 
the  note  Slaughter  and  Eller  entered  into  a 
written  contract  which  provided  for  the  loan 
to  Eller  of  $10,000  for  the  purpose  of  secur- 
ing the  agency  of  the  Plerce-Arrow  automo- 
biles. This  contract  further  provided  that 
the  money  borrowed  should  be  deposited  with 

I  the  American  Exchange  National  Bank;  that 
all  proceeds  of  the  sale  of  cars  should  be  de- 
posited with  said  bank,  and  the  said  C.  C. 
Slaughter  furnished  with  duplicate  deposit 
slip  of  all  dei)oslts;  that  said  funds  might 
be  checked  out  only  In  pursuance  to  the  terms 
of  the  agreement  for  certain  purposes,  which 
are  not  necessary  to  be  stated  here,  and 
that  uU  checks  on  said  account  should  be 
countersigned  by  C.  C.  Slaughter,  Jr.  This 
contract  further  provided  that  if  Slaughter 
should  desire  to  purchase  a  Plerce-Arrow  an- 
tomobile  Eller  would  sell  It  and  extras  and 
accessories  to  him  at  a  20  per  cent,  discount 
from  the  selling  price.  This  was  the  cost 
price  to  Eller.  Slaughter  afterwards  bought 
an  automobile  at  such  cost  price  in  pursu- 
ance of  the  tei-ms  of  this  agreement 

[11,12]  If  the  contract  be  usurious  we  do 
not  understand  that  the  sureties  would  be 
entirely  discharged,  but  would  be  liable  for 
the  payment  of  the  principal.  Roberts  v. 
Coffin,  22  Tex.  av.  App.  127,  53  S.  W.  597; 
Cyc.  vol.  39,  p.  1075.  So  that  as  the  question 
Is  In  no  event  decisive  of  this  appeal,  we  will 
not  consider  the  assignments  on  this  question 
in  detail,  but  state  the  law  as  we  understand 
It  as  applicable  to  the  facts  of  the  case  for 
guidance  of  the  court  upon  another  trial.  A 
general  statement  of  the  law  Is  made  by  the 
Supreme  Court  of  the  United  States,  In  the 
case  of  Bank  of  U.  S.  v.  Waggener,  9  Pet 
400,  9  L.  Ed.  171,  as  follows: 

"The  uniform  construction  in  England  has 
been,  and  it  is  equally  applicable  here,  that  to 
constitute  usury,  within  tlie  prohibitions  of  the 
law,  there  must  be  an  Intention  knowingly  to 
contract  for  or  to  take  usurious  interest ;  or  if 
neither  party  intend  it,  but  act  bona  fide  and 
innocently,  the  law  will  not  infer  a  corrupt 
agreement  Where,  indeed,  the  contract,  upon 
its  very  face,  imports  usury,  as  by  an  express 
n-servation  of  more  than  legal  interest,  there  is 
no  room  for  presumption,  for  the  intent  is  ap- 
parent; res  ipsa  loquitur.  But  where  the  con- 
tract on  its  face  is  for  legal  interest  only,  there 


it  mnst  be  proved,  that  there  was  some  cor- 
rupt agreement  or  device  or  shift  to  cover  usu- 
ry, and  that  it  was  in  the  fall  contemplati<m  of 
the  parties." 

See,  also,  Pelghtal  v.  Cotton  States  Build- 
ing Co.,  25  Tex.  Civ.  App.  390,  61  S.  W.  431; 
Southern  Trading  Co.  v.  State  Natlcmal 
Bank,  35  Tex.  Civ.  App.  5,  79  S.  W.  644; 
Leary  t.  Loan  Association,  93  Tex.  1,  49  S. 
W.  633,  51  S.  W.  836;  39  Cyc.  897;  Weitti  on 
Usury,  {  83, 

[13, 141  It  is  also  stated  generally  tliat  any 
advantage  or  benefit  exacted  which,  added 
to  the  Interest  reserved,  increases  the  com- 
pensation received  for  the  loan  to  an  amount 
In  excess  of  the  lawful  Interest  constitutes 
usury,  and  If  as  a  part  of  the  transaction  the 
borrower  Is  required  to  buy  or  sell  property 
at  an  eixorbltant  or  inadequate  price,  as  the 
case  may  be,  and  this  Is  a  cloak  or  device  to 
disguise  the  true  character  of  the  transaction. 
It  will  not  avail  against  the  plea  of  usury. 
Bisnopv.  Bank,  114  Ga.  962,  41  S.  B.  43: 
Martin  v.  Reese  (Tenn.  Ch.  App.)  57  S.  W. 
422;  Saxe  v.  Womack,  64  Minn.  Iffi2,  66  N. 
W.  269;  In  re  Atwood,  40  App.  Div.  272,  57 
N.  T.  Supp.  1031.  Cyc.  states  the  law  with 
reference  to  the  benefits  acquired  by  a  col- 
lateral transaction  thus: 

"Nor  will  a  collateral  transaction  between  the 
borrower  and  lender,  whereby  the  lender  may 
take  profit,  render  the  loon  usurious  when  such 
transaction  was  entered  into  in  good  faith 'and 
without  usurious  intent"    Cyc.  vol.  39,  p.  971. 

See,  also,  Webb  on  Usury,  g  315. 

[1 5]  The  contract  In  this  case  provided  the 
means  by  which  Slaughter  might  keep  In- 
formed of  the  condition  of  Eller's  business 
and  preveut  a  use  of  the  funds  other  than  in 
the  business  which  Slaughter  was  financing. 
The  attention  to  the  details  by  which  this 
was  to  be  accomplished  necessarily  Imposed 
some  labor.  The  borrower  might  legitimately 
agree  to  compensate  the  lender  for  services 
of  such  character,  although  performed  In  the 
interest  of  the  lender  (Houghton  v.  Burden, 
228  U.  S.  161,  33  Sup.  Ct.  491,  57  Ia  Ed.  780: 
39  Cyc.  981),  provided  always  that  sadi 
charges  are  not  made  a  mask  behind  which  to 
conceal  the  true  purpose  of  the  parties.  We 
think  the  contract  in  this  case  Is  not  neces- 
sarily usurious,  but  whether  It  is  or  no: 
would  be  dependent  upon  the  Intention  of  the 
parties,  to  be  ascertained  in  accordance  with 
the  principles  announced  in  the  foregoing 
authorities. 

Judgment  reversed,  and  cause  remanded. 


STARK  et  al.  ▼.  XjEONABD  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Beaumont 
June  21,  1917.) 

1.  AnvEBSB  Possession  $=>85(3)  —  Evidence. 
In  action  to  recover  land  claimed  by  vir- 
tue of  the  10-year  statute  of  limitation,  which 
land  plaintiff  claimed  was  verbally  given  her  by 
her  father,  evidence  tending  to  show  that  the 
only  claim  of  ownership  to  the  land  was  made 
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by  her  father  heU  not  stifficient  to  show  plain- 
tiff's adverse  occupation. 

[Ed.  Note. — For  other  caaes,  see  Adverse  Pos- 
session, Cent.  Die.  S|  409,  500,  SOS,  688-690.] 

2.  New  Tbiai,  «=»102(3)— Newly  Discotxbed 

Evidence. 
In  action  to  recover  land,  showing  of  newly 
discovered  evidence  as  to  adverse  possession  of 
plaintiff  held  su£Scieut  to  require  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  207,  212.] 

Appeal  from  District  Court,  Newton  Coun- 
ty; A  E.  Davis,  Judge. 

Action -by  Lon  Leonard  and  others  against 
W.  H.  Stark  and  others.  From  Judgment  for 
plaintiffs,  defendants  appeal.  Reversed  and 
remanded. 

Holland  &  Holland,  of  Orange,  for  appel- 
lants. Powell  &  Huffman,  of  Jasper,  and 
Wightman  &  Hancock,  of  Newton,  for  ap- 
pellees. 

BROOKE,  J.  This  Is  an  action  brought  by 
appellees  to  recover  160  acres  of  land,  part  of 
the  John  McGee  leagrue  In  Newton  county, 
claimed  by  virtue  of  the  10-year  statute  of 
limitation,  it  being  admitted  that  appellants 
own  the  regular  record  title,  and  are  entitled 
to  the  property,  except  for  the  limitation  plea. 
One  Richard  Holmes,  the  father  of  Lou  Leon- 
ard, in  about  1872  bought  out  a  claim  as- 
serted by  one  Joe  Hardy  to  the  land.  It  be- 
ing then  supposed  that  the  land  was  vacant 
public  domain  subject  to  settlement,  and 
appellee,  who  was  then  Lou  Foster,  the  wife 
of  one  Dan  Foster,  with  her  husband  moved 
on  the  land  where  they  lived  a  short  time, 
after  which  Dan  left  the  country  and  his 
wife,  Lou,  lived  with  her  father  and  mother, 
who  then  lived  on  ,the  David  McWllUams 
tract  of  land,  adjoining  the  land  in  contro- 
versy, where  she  remained  until  she  married 
Levi  Leonard  in  1881.  Shortly  after  Lou 
and  Levi  were  married,  they  lived  on  the  land 
sued  for,  and  afterwards  at  different  places, 
until  they  pre-empted  a  tract  of  land  In  1896, 
where  they  have  since  lived.  The  land  In 
controversy  covers  a  part  of  the  John  McGee 
league,  and  a  part  of  the  David  McWilllams 
original  location,  and  all  of  the  T.  P.  Dicker- 
son  survey,  conflicting  and  being  covered 
by  the  three  tracts  of  land  mentioned.  Ap- 
pellees based  their  right  to  recover  on  the 
ground  that  when  Richard  Holmes  bought 
the  Hardy  claim  he  gave  it  verbally  to  his 
daughter  Lou,  who  subsequently  occupied 
and  claimed  the  particular  IfiO  acres  for 
a  length  of  time  suflldent  to  mature  In  her 
a  limitation  title.  At  least  the  questions  of 
fact  submitted  to  the  Jury  were  answered 
favorably  to  appellees'  claim.  In  1872,  about 
the  time  Richard  Holmes  acquired  the  Joe 
Hardy  claim,  and  after  he  had  bought  and 
was  living  on  the  David  McWilllams  tract,  he 
had  the  land  surveyed  by  the  county  sur- 
veyor. In  an  attempt  to  file  on  same  as  va- 
cant land,  and  subsequent  to  that  time  the 
land  was  known  as  the  Richard  Holmes  sur- 


vey, and  Richard  Holmes  rendered  the  sanle 
for  taxes  and  paid  taxes  on  same  until  it 
was  discovered  that  the  land  was  not  all 
public  land,  and  was  In  conflict  with  the  John 
McGee  league  as  well  as  the  David  McWil- 
llams original  location,  and  be  then  aban- 
doned all  claim  to  the  Richard  Holmes  tract, 
the  land  sued  for,  being  at  that  time  the 
owner  of  the  David  McWilllams,  and  residing 
thereon.  The  David  McWilllams  field  notes 
were  corrected,  and  the  62  acres  thereof  not 
In  conflict  with  the  McGee  was  patented,  and 
that  part  of  the  Holmes  tract,  the  land  sued 
for,  not  in  conflict  with  the  McGee  was  sub- 
sequently awarded  as  public  land  to  T.  P. 
Dlckerson  In  March,  1902.  The  portion  of 
the  land  sued  for,  the  Holmes  tract,  In  con- 
flict with  the  McWilllams  was  patented  under 
the  McWilllams  entry,  and  In  this  condition 
appellants  acquired  by  purchase  for  value  the 
land  as  a  part  of  the  John  McGee  league 
in  1900,  obtaining  a  regular  and  perfect  title 
of  record  from  the  sovereignty.  There  was  . 
a  Judgment  for  appellees  for  so  much  of  the 
land  sued  for  as  was  located  on  the  McGee 
league,  and  after  the  Judgment  of  the  lower 
court  had  been  entered,  motion  for  new  trial 
was  made,  on  the  ground,  among  other  things, 
of  newly  discovered  testimony.  The  motion 
was  overruled,  and  appellants  have  properly 
perfected  this  appeal. 

The  first  and  second  assignments  of  er- 
ror and  th^  third  will  be  considered  together, 
being  as  follows:  (a)  The  court  erred  In 
refusing  to  give  the  peremptory  instruction  to 
the  Jury  to  return  a  verdict  In  favor  of  de- 
fendants, as  requested  by  defendants,  (b) 
The  court  erred  in  submitting  question  No. 
1  to  the  jury,  for  the  reason  that  the  un- 
disputed evidence  In  the  case  shows  that 
the  plaintiffs  and  the  persons  under  whom 
they  claim,  through  themselves  or  through 
tenants,  have  failed  to  hold  peaceable  and 
adverse  possession  of  the  premises  sued,  for, 
claiming  the  same  for  10  consecutive  years 
before  the  filing  of  this  suit,  (c)  The  re- 
sponse of  the  Jury  to  question  No.  1  is  con- 
trary to  the  preponderance  of  the  evidence, 
and  not  supported  by  the  evidence,  in  that 
the  evidence  discloses  that  the  plaintiffs  had 
not  in  person  or  through  their  tenants  had 
peaceable  and  adverse  possession  of  the  land 
in  controversy,  cultivating,  using,  and  enjoy- 
ing the  same  for  a  period  of  ten  consecutive 
years  before  the  filing  of  this  suit.  This  Is 
followed  by  the  proposition  that  the  evidence 
shows  that  the  only  occupancy  of  the  land 
had  by  any  person  was  under  a  claim  of 
ownership  In  Richard  Holmes  and  not  la 
appellee. 

Lou  Leonard,  who  Is  the  plaintiff  in  the 
case,  testified  as  follows: 

"My  name  is  Lou  Leonard.  My  father's  name 
was  Richard  Holmes,  and  my  mother's  name 
was  Cynthia  Holmes.  I  have,  a  sister  and  a 
brother.  Their  names  are  Will  Holmes  and 
Mazy  Holmes.  They  are  the  only  children  of 
my  father  and  mother  living.     My  mother  and 
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father  are  both  dead.  I  have '  been  married 
twice,  I  first  married  Dan  Foster.  The  first 
year  after  I  married  Dan  Foster,  we  made  a 
crop  with  Mr.  Charley  Holmes.  I  made  a  crop 
the  year  I  married  Dan.  We  went  then  to  the 
place  called  the  Joe  Hardy  place'  my  papa 
bought  As  to  whose  place  was  the  Joe  Hardy 
place,  will  say  my  papa  got  it  from  Mr.  Joe 
liardy,  and  we  called  it  his  place.  I  came  by 
it  by  my  father  giving  it  to  me.  As  near  as  1 
can  come  at  it,  this  tract  of  land  I  call  the  Joe 
Uardy  tract  that  my  father  gave  me  is  a  mile 
or  a  mile  and  a  half  southwest  of  Farrsville. 
It  is  the  place  me  and  Dan  went  to  the  year 
after  we  married.  Dan  and  I  lived  there  on  the 
place  two  or  three  months.  Dan  went  off.  He 
went  off  when  we  were  there  two  or  three 
months.  When  we  first  went  on  the  place,  we 
went  on  another  place.  We  went  on  the  place 
where  we  went  to  make  a  crop,  and  we  came 
back  on  the  place  that  my  papa  gave  me;  then 
we  changed  places  with  him  because  the  house 
wasn't  big  enough.  When  we  lived  there  two 
or  three  months,  Dan  wanted  his  sister  to  live 
with  us,  and  the  house  wasn't  big  enough,  and 
we  left  that  place  and  went  to  the  Dave  Mack 
place,  changed  places  with  my  father ;  and 
while  we  were  there,  Dan  got  into  some  trouble 
and  went  off.  I  then  moved  right  back  in  the 
house  with  my  papa.  When  me  and  my  husband 
went  over  to  the  Dave  Mack  place,  my  father 
was  on  the  place  he  gave  me,  on  the  Joe  Hardy 
tract.  When  my  husband  left,  I  went  right  back 
to  my  place  that  my  father  gave  me.  I  married 
Levi  Leonard  the  second  time.  I  don't  know  ex- 
actly what  year  I  married  him.  From  the  time 
I  went  back  to  the  Joe  Hardy  place  after  my 
first  husband  went  off  until  I  married  Levi 
Leonard,  I  lived  on  the  Joe  Hardy  place  with 
my  father ;  I  worked  about  and  stayed  with  my 
father.  I  didn't  move  anywhere.  During  this 
time,  my  household  goods  stayed  right  on  the 
same  place  with  my  father  until  I  married.  The 
place  was  cultivated  and  worked  every  year  by 
me  and  my  father.  I  don't  know  what  year 
I  went  there  and  don't  know  the  year  I  married 
Foster;  I  couldn't  tell  you  exactly  what  year. 
The  Joe  Hardy  place  was  run  out.  Mr.  Allison 
Nations  run  it  off.  When  that  was  done,  I  was 
living  right  on  the  place,  me  and  Dan.  The 
place  that  Mr.  Allison  Nations  run  off  is  the 
same  place  I  call  the  Joe  Hardy  place  that  my 
father  gave  me.  When  I  married  Levi,!  was 
living  on  that  same  place  the  Joe  Hardy  place. 
After  we  married,  Levi  moved  me  to  a  place 
at  ShanklesviUe.  We  married  and  finished  this 
crop,  and  then  we  moved  back  there  that  same 
year  at  my  place  that  my  papa  gave  me.  At 
ShanklesviUe,  we  lived  at  the  place  called  the 
Ben  Pierce  place,  as  near  as  I  can  remember. 
As  to  how  long  we  stayed  on  the  place  at 
ShanklesviUe,  will  say  I  think  we  married  some 
time  in  April,  and  we  stayed  up  there  long 
enough  to  make  a  kind  of  a  crop,  and  moved 
back  that  same  year.  We  moved  back  the  same 
year  after  we  gathered  the  little  crop.  I  don't 
know  exact^  how  many  years  I  lived  on  the 
place  after  Levi  and  I  moved  back  down  there, 
but  we  lived  there,  I  suppose  9  or  10  years,  long 
enough  to  birth  three  children  anyhow ;  I  don't 
know  how  many  years.  I  had  three  children 
born  there  on  the  place  after  I  moved  back  be- 
fore I  moved  off  at  all ;  that  is,  after  Levi  and 
1  married  and  moved  back  there.  As  to  who 
worked  tlie  place  while  Levi  and  I  were  gone  up 
to  ShanklesviUe,  that  year,  will  say  my  father 
had  started  a  crop  before  I  married,  and  after 
I  married  he  finished  his  crop,  and  me  and  Levi 
finished  ours,  and  moved  back,  and  when  I  mov- 
ed back,  papa  gathered  his  crop  that  year  and 
moved  to  give  me  possession.  I  had  three  chil- 
dren bom  on  the  place  after  me  and  Levi  Leon- 
ard moved  back  there.  The  difference  between 
the  ages  of  those  chUdren  was  about  2  years  and 
6  months.  There  was  about  2  years  and  6 
months  between  each  one,  and  there  was  three 


of  them  bom  on  that'place.  After  that,  we  went 
to  the  place  called  the  Woods  place.  After  we 
went  to  the  Woods  place,  we  rented  my  place 
then,  if  I  mistake  not,  to  John  Fowler;  Levi 
and  I  were  claiming  tJiat  place  at  the  time  we 
were  living  there.  It  was  my  place,  and  I  am 
claiming  it  until  yet. 

"I  don't  know  how  many  acres  was  cleared 
on  that  place.  I  believe  the  first  house  that  me 
and  Dan  moved  into  on  the  place  was  built  out 
of  some  rough-edged  lumber.  The  house  that 
me  and  Levi  moved  into  first  on  the  place  was 
a  log  house,  and  we  kinder  put  a  little  room  to 
it,  boxed  room,  as  near  as  1  can  remember — it 
has  been  so  long.  Oh  yes,  we  had  a  large  field 
there.  It  was  fenced  with  rails.  I  don't  know 
how  many  acres  was  in  the  field  that  we  had 
cleared  there:    I  couldn't  say. 

"I  stated  that  my  father  bought  that  place 
from  Joe  Hardy.  He  paid  200  barrels  of  com 
for  it.  After  me  and  Levi  came  back  from 
ShanklesviUe  and  went  on  the  Joe  Hardy  place, 
during  the  time  the  three  children  were  born  on 
the  place,  my  father  and  mother  lived  on  the 
David  McWilliams  place.  He  had  done  given 
me  up  possession  then.  I  always  called  it  a 
half  a  mile  from  the  David  McWilliams  place  to 
the  Joe  Hardy  place  where  I  was  living.  That 
is  as  near  as  I  can  come  at  it. 

"I  couldn't  tell  you  how  old  I  am.  I  don't 
know.  I  don't  know  when  I  was  bom.  I  was 
born  during  the  War.  I  don't  know  where  I 
was  born  either.  It  was  after  the  War  when  I 
married  Dan  Foster;  I  don't  know  how  long. 
I  don't  know  how  old  I  was  when  I  marrioi 
Dan  Foster.  I  lived  with  Dan  Foster  a  year 
and  two  or  three  months,  as  near  as  I  can  come 
at  it  I  was  living  at  the  place  caUed  the  Hinds 
place  when  I  married  him.  I  was  living  with 
my  father  and  mother,  and  they  were  living  on 
the  Hinds  place.  As  to  how  long  I  lived  on  the 
Hinds  place  after  I  married  Dan^  will  say  we 
left  there  that  fall.  We  lived  with  my  fkther 
and  mother  awhile.  We'  lived  right  there  with 
them,  in  the  houae  with  them.  The  next  year, 
we  went  to  the  Charley  Holmes  place.  My  fa- 
ther and  mother  did  not  go  to  the  Charley 
Holmes  place.  They  stayed  on  the  Hinds'  place. 
As  to  how  long  we  lived  at  the  Charley  Holmes 
place,  will  say,  we  stayed  there  long  enough  to 
make  a  crop.  We  stayed  there  one  year.  From 
there,  we  moved  to  the  place  my  father  gave 
me,  the  Joe  Hardy  place.  My  father  did  not 
move  there  when  we  did.  He  moved  there  after 
we  moved  there ;  it  might  have  been  a  month  or 
three  or  four  weeks  afterwards,  as  near  as  I 
can  come  at  lb  He  did  not  live  in  the  same 
house  with  us.  T%ere  was  just  a  little  space 
between  the  houses.  There  was  two  houses  on 
the  place  when  we  went  there.  I  lived  in  one  of 
them,  and  my  father,  in  two  or  three  weeks  <»' 
a  month,  moved  in  the  other.  As  to  whether  or 
not  that  was  on  the  David  McWilliams  place. 
will  say  it  was  called  the  Joe  Hardy  place,  the 
place  my  father  bought  for  me.  I  suppose  that 
is  a  different  place  from  what  I  call  the  Da- 
vid McWilliams  place.  Q.  I  want  to  know  if 
it  is  a  different  place  from  what  you  call  the 
Dave  Mack  place?  A.  Tea,  sir;  I  suppose  it 
was.  Q.  Don't  you  know  whether  it  was  or 
not?  A.  Yes,  sir.  I  reckon  it  was.  Q.  I  said, 
don't  you  know  whether  it  was  or  not?  A.  Tes, 
sir ;  we  called  it  the  Joe  Hardy  place.  Q.  That 
is  not  the  same  place  yon  caU  the  Dave  Mack 
place?  A.  I  don  t  suppose  it  was.  Q.  Do  yoa 
know  whether  it  was  or  not?  A.  No,  sir;  it 
wasn't  the  same  place.  As  to  how  far  it  wa-o 
from  the  Dave  Mack  place,  will  say,  I  don't 
know  how  far  the  lines  were  apart  The  hous- 
es were  called  a  half  a  mile  apart  My  fathi<r 
owned  the  David  McWilliams  place.  He  bon^kt 
the  David  Mack  place  after  he  bought  my  place. 
I  believe  he  bought  the  David  Mack  place  from 
a  man  named  Mr.  Porter  Parks.  He  bought  it 
after  he  moved  off  of  the  Joe  Hardy  place.  He 
bought  the  David  Mack  place  after  he  moved 
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off  the  Joe  Hardy  place.  He  was  Irring  with 
me  on  the  place  he  gave  me  when  he  bought  the 
David  Mack  place.  Q.  I  thouxhtyon  said  that 
wag  the  Joe  Hardy  place?  A.  Tou  asked  me 
where  was  he  living  when  he  bought 'the  David 
Mack  place?  He  was  living  on  the  place  that 
ho  bought  for  me.  Q.  I  thought  you  told  me 
he  bought  the  David  Mack  place  after  he  moved 
off  of  toe  Joe  Hardy  place?  A.  After  he  moved 
off?  Q.  I  asked  yon  when  be  bought  the  David 
Mack  place,  if  he  bought  the  David  Mack  place 
while  he  was  living  on  the  Hardy  place,  ana  you 
said  he  bought  it  after  he  moved  off  of  the  Joe 
Hardy  place.  A.  Well,  I  made  a  mistake  U  I 
told  you  that,  because  he  bought  the  David 
Mack  place  when  he  was  living  with  me,  paid 
for  it.  He  was  living  on  the  Joe  Hardy  place 
with  me  when  he  bought  the  David  Mack  place. 
I  don't  know  how  long  it  was  after  he  bought 
the  David  Mack  place  before  he  moved  down 
on  the  David  Mack  place.  He  was  so  long 
paying  for  it,  I  don't  know.  Q.  I  don't  care 
whether  he  ever  paid  for  it  or  not ;  did  he  move 
from  your  house  over  there  on  it?  A.  I  don't 
know,  sir,  whether  he  did  or  not.  When  be 
moved  off  the  Joe  Hardy  place  that  be  gave  me, 
be  moved  on  the  place  that  be  bought,  the  Da- 
vid Mack  place.  I  don't  know  whether  he  mov- 
ed right  to  the  David  Mack  place  right  after  he 
bought  it  or  not ;  he  had  done  bought  it  when 
he  moved  there.  He  bought  it  to  move  over 
there.  He  bought  it  to  lire  on  it  because  be  was 
living  on  m  j  place.  There  was  somebody  liv- 
ing on  the  David  Mack  place  when  he  bought 
it  As  to  who  was  living  there,  will  say  he  had 
it  rented.  Q.  When  your  father  bought  the 
David  Mack  place,  was  there  anybody  living  on 
it?  A.  Yes,  sir.  Q.  Who  was  living  on  it?  A. 
I  am  trying  to  study  now,  I  believe  it  was  a 
family  they  called  Aunt  Rhodie  and  Aunt  Char- 
lotte, widow  women.  They  were  living  on  the 
David  Mack  place.  My  father  rented  it  to 
them.  As  to  how  came  him  to  rent  it  to  them 
when  he  didn't  own  it,  will  say  he  was.  in  posses- 
sion of  it ;  he  had  made  a  trade  for  it.  I  don't 
know  how  long  they  lived  there.  As  to  whether 
or  not  that  has  been  .25  or  SO  or  40  years  ago, 
will  say,  it  has  been  somewhere  along  there ;  I 
don't  know  exactly.  I  don't  know  how  many 
years  they  lived  there.  They  are  not  still  liv- 
ing ;  they  are  both  dead.  The  house  they  were 
living  in  was  about  half  a  mile  from  where  I 
lived.  I  don't  know  who  built  the  house  they 
were  living  in.  It  was  built  there  when  I 
went  on  the  Hardy  place.  There  was  somebody 
living  on  it  when  I  went  on  the  Hardy  place. 
There  was  a  wliite  family  living  in  it  when  I 
went  on  the  Hardy  place;  I  don't  know  whether 
it  was  Shag  Ctlde  or  Wash  McWilliams.  There 
was  a  white  family  living  there  when  I  went 
on  the  Joe  Hardy  place.  I  don't  know  how  long 
they  were  living  there  when  I  went  on  the  Joe 
Hardy  place.  I  have  no  idea.  It  has  been  a 
long  time,  and  I  don't  know.  I  don't  know 
whether  it  was  a  short  time  or  long  time. 

"As  to  how  long  my  father  lived  on  the  Joe 
Hardy  place,  will  say,  before  he  moved  off  of 
it  he  lived  there,  I  reckon,  about  7— all  together 
he  lived  there  regularly  t  or  8  years,  as  near 
as  I  can  recoUect.  He  did  not  live  with  me  in 
the  house  all  the  time  he  lived  there;  he  lived 
on  the  place.  It  was  a  double-pen  house.  He 
lived  in  one  house  and  me  in  the  other.  He  did 
not  live  there  all  the  time  I  lived  there.  He 
lived  there  until  be  gave  me  possession.  I  lived 
there  all  the  time  he  lived  there,  because  I  was 
living  there  first  I  went  there  first  and  stayed 
there  longer.  I  was  living  there  when  he  moved 
away.  I  had  one  child  by  Dan  Foster,  a  girL 
That  child  was  bom  on  the  Joe  Hardy  place. 
'That  girl  is  still  living.  She  is  not  here.  She 
is  with  her  husband  somewhere.  She  is  not  in 
this  connty.  She  is  in  Jasper  county.  I  don't 
know  how  old  she  is.  When  I  married  Levi, 
I  was  living  there  on  the  Joe  Hardy  place,  the 
place  my  father  bought  and  gave  me.     I  was 


living  right  there  cm  that  same  place  that  I 
moved  to.  I  was  living  on  the  Joe  Hardy 
place  that  n^  papa  bought  from  Joe  Hardy. 
That  is  where  I  was  living  when  I  married 
Levi.  As  to  how  long  after  I  married  Levi 
before  m^  first  child  was  bom  by  Levi,  will 
say  it  might  have  beei  a  year  and  it  might 
have  been  a  year  and  six  months.  It  was  some- 
thing like  a  year  or  more.  The  child  by  Foster 
ia  named  Lonie.  The  first  child  by  Levi  is 
named  Aus.  That  is  a  boy.  I  don't  know  how ' 
much  older  Lonie  is  than  Aus.  Lonie  was  a 
good  big-sized  girl  when  Aus  was  born.  Aus 
was  bom  there  on  the  Joe  Hardy  place.  I  be- 
lieve he  was  bom  in  the  game  house  that  Lonie 
was  bom  In.  As  to  where  I  went  to  when  I 
married  Levi,  will  say  Levi  had  a  little  farm  at 
Shanklesville,  and  we  went  up  there  and  made 
that  little  crop  in  April  after  we  married ;  then 
we  moved  back  on  the  place.  We  moved  back 
in  the  same  house  that  I  moved  out  of.  We 
went  up  to  Shanklesville  and  finished  up  Levi's 
crop  and  went  back  hi  the  same  house.  Lonie 
did  not  go  up  to  Shanklesville  with  us ;  she 
stayed  there  with  her  grandmother.  Aus  was 
born  after  I  got  back  from  Shanklesville.  My  fa- 
ther and  mother  were  living  right  there  In  the 
same  house  when  I  got  back  from  Shanklesville. 
After  I  got  back  from  Shanklesville,  then  is 
when  they  moved  away,  moved  to  the  place  on 
the  David  Mack.  Lonie  did  not  move  with  them 
down  on  the  David  Mack  place  {  she  stayed  with 
me  upon  that  place.  I  still  hved  in  the  same 
house.  My  next  child  is  named  Hecekiab. 
That  is  another  boy.  He  was  not  born  in  the 
same  house ;  we  bad-  moved  out  of  the  field  and 
built,  him  and  me.  That  was  right  on  the  same  ' 
place.  As  to  how  far  that  was  from  the  other 
house,  will  say  it  was  just  a  little  outside  of 
the  fence.  As  to  how  many  feet  it  was  from 
the  other  house,  will  say,  it  wasn't  so  very  far. 
It  was  not  a  half  a  mile.  It  was  just  about  like 
this  ■courthouse  yard  fence;  I  don't  know 
whether  it  was  that  far  or  not.  I  did  not  have 
a  little  field  it  was  a  la»ge  field.  Q.  If  it  was 
a  large  field,  you  must  have  moved  quite  a  little 
wajrs.  A.  We  went  back  on  the  outside  of  the 
field  and  built  another  house.  That  was  before 
Hezekiah  was  born.  My  mother  and  father 
were  then  living  on  their  place,  on  the  David 
Mack  place.  The  place  I  am  talking  about  my 
father  ^ving  me  was  the  Joe  Hardy  place:  he 
bought  It  from  Joe  Hardy.  After  me  and  Dan 
married,  he  gave  it  to  us.  He  bought  the  place 
and  gave  it  to  us  before  we  moved  on  it.  He 
gave  it  to  me  before  I  moved  on  It  My  father 
never  did  own  that  place  and  live  on  it  He 
bought  it  and  gave  it  to  me.  My  father  never 
did  claim  it  that  I  know  of.  He  was  living 
right  there  with  me  on  the  place,  but  he  never 
did  claim  the  place.  He  never  did  own  it  ex- 
cept when  he  bought  it  and  gave  it  to  me.  He 
bought  it  and  gave  it  to  me  when  I  married. 
All  during  the  time  he  lived  there,  he  didn't 
make  any  claim  to'  the  place  at  all.  As  to 
whether  or  not  I  claim  it  because  I  claim  he 
^ave  it  to  me,  will  say  he  gave  it  to  me.  That 
18  all  the  way  I  claim  it.  He  gave  it  to  me. 
Q.  Where  did  you  and  Levi  go  after  you  left 
there?  A.  What  do  you  mean?  Going  when? 
Q.  Where  did  you  move  to  when  you  moved 
away  from  there?  A.  The  last  time  we  moved? 
Q.  The  first  time  you  moved?  A.  After  we  got 
back  from  Shanklesville?  I  don't  remember. 
Q.  When  you  got  back  from  Shanklesville,  you 
went  back  on  this  place  and  you  stayed  there 
awhile,  then  you  moved  away,  where  did  you 
move  to?  A.  That  is  what  I  don't  know;  no 
other  time  only  the  time  I  am  trying  to  tell  you. 
Q.  The  first  time  yon  moved  away?  A.  After 
we  married,  we  moved  to  Shanklesville,  and 
one  year  we  made  a  crop  with  Mr.  Holmes.  Q. 
One  year  you  went  over  to  Mr.  Holmes'  after 
you  got  back  from  Shanklesville?  A.  Yes,  sir. 
Q.  Where  did  you  live  then?  A.  That  is  what 
I  am  telling  you  now.    We  went  to  Mr.  Holmes' 
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<uid  made  a  crop  that  year,  and  after  we  gather- 
ed the  crop  we  went  right  back  home. 

"As  to  where  we  lived  when  we  made  the  crop 
with  Mr.  Holmea,  will  say  we  were  staying  with 
Mr.  Holmes  when  we  made  the  crop._  We  were 
staying  on  Mr.  Holmes'  place  the  year  we  made 
the  crop  there.  We  lived  in  a  boxed-house  there. 
Nobody  lived  with  us.  Nobody  else  lived  in  that 
house  that  nc  lived  in  on  Mr.  Holmes'  place 
while  we  were  living  there.  Me  and  Levi  lived 
'there,  and  that  is  all  that  lived  in  that  house. 
We  had  three  children  with  ug  there.  Ixjnie 
was  with  me  there.  I  had  two  children  besides 
her  when  I  lived  on  Mr.  Charley  Holmes'  place. 
I  don't  know  bow  far  that  is  from  the  David 
Mack  place;  I  believe  it  is  called  2  or  3  miles. 
I  don't  know  how  far  it  is.  I  am  telling  you 
what  I  guess.  When  I  was  going  to  see  my 
mother,  I  always  called  it  3  miles ;  some  might 
have  called  it  further;  I  don't  know.  I  think  it 
was  about  3  miles.  It  was  a  long  ways  to  me. 
It  might  have  been  2  miles  or  a  mile  and  a  half 
from  the  Hardy  place.  When  we  moved  up 
there  and  made  the  crop  on  Mr.  Charley  Holmes' 
place,  the  house  that  we  moved  out  of  on  the 
Hardy  place  was  vacant.  My  mother  and  father 
were  on  the  David  Mack  place,  and  there  wasn't 
anybody  on  the  Joe  Hardy  place.  We  worked 
that  land,  part  of  it,  and  we  kept  in  possession 
of  the  place  just  the  same.  Nobody  lived  there; 
we  moved  back  the  same  year.  During  the  time 
we  were  over  there  making  the  crop,  there, 
wasn't  anybody  on  the  Joe  Hardy  place.  After' 
we  made  the  crop  on  the  Charley  Holmes'  place, 
the  house  that  we  moved  out  of  on  the  Hardy 
place  was  vacant.  My  mother  and  father  were 
on  the  David  Mack  place,  and  there  wasn't  any- 
body on  the  Joe  Hardy  place.  We  worked  that 
land,  part  of  it,  and  we  kept  in  possession  of  the 
place  just  the  same.  Nobody  lived  there;  we 
moved  back  the  same  year.  During  the  time  we 
were  over  there  making  the  crop,  there  wasn't 
anybody  on  the  Joe  Hardy  place.  After  we 
made  the  crop  on  the,  Charley  Holmes'  place, 
we  went  back  on  the '  Joe  Hardy  place.  We 
gathered  the  crop  that  year,  and  moved  right 
back  there  that  year  in  the  same  house.  After 
we  moved  back  there,  this  third  child  by  Levi 
was  born.  As  to  how  long  after  we  moved  hack 
that  time  before  the  third  child  was  bom,  will 
say  about  2  years  and  6  months,  I  believe  is 
the  difference  in  all  of  my  children.  I  have  had 
more  than  three  children  by  Levi.  The  name 
of  the  third  child  is  Tom.  Tom  came  after  Heze- 
kiah.  He  was  bom  after  we  came  back  from 
cbe  Charley  Holmes'  place.  Tom  is  dead.  I 
ion't  know  how  old  he  was  when  he  died;  he 
was  a  young  man,  grown.  Ilezekiab  is  ajso 
dead.  He  was  a  baby  when  he  died.  As  to 
where  he  was  buried,  will  say  they  were  all 
buried  at  Pleasant  IIUl  Grove.  I  reckon  that 
is  about  a  mile,  maybe,  a  little  further,  from  the 
Joe  Hardy  place.  I  was  living  on  the  Joe 
Hardy  place  when  he  died;'  I  was  living  right 
thera  Tom  was  born  after  I  moved  back  there. 
I  believe  we  moved  to  the  Woo<l8  place  next, 
rhe  very  next  place  we  moved  to  was  the  Woods 
place.  As  to  what  place  that  is,  will  say,  nil 
I  know  is  the  Woods  place.  I  don't  know  how 
tfar  that  is  from  the  Joe  Hardy  place.  I  don't 
know  how  far  it  is  from  the  David  Mack  place; 
it  might  have  been  3  or  4  or  5  miles,  I  don't 
know.  I  don't  know  how  far  it  was.  It  might 
have  been  4  or  5  miles.  As  to  what  we  did 
over  there,  will  say  we  worked.  Sometimes  I 
washed  and  cooked.  Levi  was  there.  As  to 
what  he  did,  w^ill  say,  sometimes  be  called  him- 
self farming.  That  was  on  the  Woods  place. 
As  to  how  came  us  to  move  to  the  Woods  place, 
will  say  we  had  a  notion  of  buying  some  more 
land ;  he  wanted  to  huy  a  place  when  he  moved 
there.  I  reckon  that  is  bow  came  us  to  move. 
That  is  what  he  told  me.  There  was  a  house 
there  on  the  Woods  place  when  we  went  there. 
Nobody  else  lived  in  that  house  with  us,  jnst  me 


and  my  family.  I  had  four  childTen  then,  Lonie 
and  three  children  by  Levi.  I  believe  Levi  made 
a  crop  over  there.  I  believe  we  lived  over  there 
a  year ;  it  might  have  been  2  years ;  it  has  been 
so  long.  Aa  to  whether  or  not  I  want  to  say 
we  lived  there  a  year  and  we  might  have  Uved 
there  2  years,  wiU  say  I  want  to  say  we  lived 
there  a  year;  I  don't  know  for  certain  whether 
we  lived  there  a  year  or  not;  it  has  been  go 
long.  We  might  have  lived  there  a  year;  I 
don't  know.  I  cooked  for  myself.  I  did  not 
work  for  anybody  else.  We  gathered  our  crop 
there  that  we  raised;  we  gathered  what  we 
made.  As  to  whom  we  rented  that  place  from, 
will  say  we  went  there  to  hny.  We  did  not  buy 
it.  We  did  not  pay  the  rent  on  it  while  we 
worked  it.  We  didn't  pay  anything.  We  bousht 
it  from  Mr.  Woods  or  somebody ;  I  don't  know ; 
it  has  been  so  long.  I  don't  know  what  Mr. 
Woods  it  was;  all  he  told  me  was  Woods.  I  did 
not  have  any  children  bom  on  that  place.  Dur- 
ing the  time  I  lived  there,  my  father  was  living 
on  the  David  Mack  place  still.  As  to  whether 
or  not  there  was  anybody  living  on  the  Joe 
Hardy  place,  will  say  we  had  it  rented  to  John 
Fowler.  He  was  living  on  the  Joe  Hardy  place. 
I  think  John  Fowler  lived  on  the  Joe  Hardy 
place,  as  near  as  I  can  recollect,  5  or  6  years. 
He  had  it  rented  that  long  or  maybe  not  so  long 
or  longer.  I  don't  know  whether  he  live(l 
there  5  or  6  years  or  not.  I  don't  know  wheth- 
er we  lived  on  the  Woods  place  but  1  year  or 
not.  We  did  not  live  on  the  Joe  Hardy  place 
when  Fowler  lived  on  the  Hardy  place.  We  did 
not  live  on  the  Hardy  place  when  Fowler  was 
living  there  at  any  time.  We  rented  it  to  him. 
As  to  whether  or  not  we  lived  on  the  Woods 
place  1  or  2  years,  will  say  I  don't  know  wheth- 
er we  lived  uiere  one  year  or  not;  it  haa  been 
so  long.  I  don't  know  where  we  went  to  when 
we  left  over  there;  it  has  been  so  long.  After 
we  went  away  from  the  Woods  place,  we  went 
backwards  and  forwards  to  the  Hardy  place. 
We  never  did  move  back.  We  never  cQd  move 
back  to  the  Hardy  place  from  the  time  we  left 
there  and  went  over  to  the  Woods  place.  We 
kept  it  rented.  We  didn't  move  back  to  the  Hardy 
place  because  we  had  it  rented  and  didn't  want 
to.  I  said  we  went  to  the  Woods  place  to  buy 
it,  but  we  didn't  buy  it  and  didn't  rent  it.  We 
bought  another  place. 

"As  to  whether  or  not  when  we  went  from  the 
Woods  place  we  went  on  the  place  we  bought, 
will  say  after  that  we  did.  That  was  the  plaee 
where  we  are  living  at  now.  We  did  not  go  from 
the  Woods  place  to  where  we  are  living  now. 
There  are  other  places  that  we  went  to  before  we 
went  to  where  we  are  living  at  now.  We  never 
did  buy  a  place  until  we  bought  the  place  we  are 
living  at  now.  We  went  around  to  several  plac- 
es before  we  bought  this  place  where  we  are  liv- 
ing at  now.  I  don't  know  what  other  places 
we  went  to;  we  were  moving  around.  We  went 
to  lots  of  places;  rented  different  places.  We 
went  around  to  several  different  places  anil 
rented  places.  We  rented  our  place  and  worked 
other  places.  We  moved  aronnd  to  those  sev- 
eral different  places.  As  to  how  many  placr« 
we  lived  on  after  we  went  from  the  Woods  pUi-e. 
will  say,  we  went  to  the  Irvine  place.  It  seems 
to  me  like  we  went  to  the  Irvine  place  from  tbe 
Woods  place.  .  The  next  place  we  went  to,  it 
seems  like,  was  tbe  Sam  Robertson  place,  and 
the  next  place  it  seems  to  me  like,  was  the  Lane 
place.  That  is  three,  and  then  the  place  we  are 
living  at  now.  I  don't  know  how  long  we 
lived  on  the  Irvine  place.  I  don't  know  h.iw 
many  cnnps  we  made  over'  ther«,  I  have 
got  more  children  besides  those  I  named.  I 
have  some  children  younger  than  Tom.  The 
next  one  to  Tom  is  Edith.  It  I  make  no  mis- 
take, Edith  was  bom  at  the  Irvine  place.  'We 
didn't  rent  the  Irvine  place;  we  just  went  tberr 
and  improved  it  We  juat  Went  there  to  8ta.v: 
we  didn't  rent  it  at  alL    As  to  whether  or  so: 
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there  was  any  hoxise  there  when  we  went  there, 
will  887  there  'was  a  kind  of  a  pole  honae. 
There  was  no  field  there  when  we  went  there; 
we  improved  iti  We  just  went  there  and  fixed 
US  up  4  house  and  put  us  in  a  field.  I  don't 
know  how  far  the  Irvine  place  was  from  the 
David  McWilliams  place.  It  might  have  been  S 
or  4  miles.  I  don't  know  how  long  we  stayed 
there.  I  do  know  that  we  built  us  a  bouse  therfe 
and  put  us  in  a  field,  and  that  that  girl  I  named 
was  born  there.  There  was  not  any  more  of  my 
children  born  there.  Then  we  went  to  the  Rob- 
ertson place.  I  don't  know  how  far  that  was 
from  the  David  McWilliams  place.  I  don't  know 
whether  it  was  2^  miles  or  3  miles.  I  guess  it 
was  2  or  3  miles.  As  to  who  we  rented  that 
place  from,  will  say,  we  just  went  there  that 
year  and  worked  it  and  kept  the  place  up.  We 
got  it  from  Mr.  Sam  Robertson.  We  made  a 
crop  there  that  year.  We  moved  a^iay  from  the 
Irvine  place  and  moved  over  there  because  we 
didn't  like  the  place,  and  we  just  kept  moving  un- 
til we  got  satisfied.  We  didn't  like  the  Woods 
place,  and  we  moved  over  there  and  made  an  im- 
provement on  the  Irvine  place,  and  we  didn't 
like  the  Irvine  place,  and  we  made  arrangements 
with  Mr.  Robertson  and  went  over  there  to  live 
on  the  Robertson  place  a  year  or.  two.  None  of 
my  children  were  bom  on  the  Robertson  place. 
Q.  What  is  the  next  child  to  Edith?  A.  The 
next  one  to  Edith?  Well  let  me  see.  I  have 
done  forgot.  Q.  Is  BMith  living?  A.  Yes,  sir. 
Q.  Where  is  she  living?  A.  She  is  living 
at  Sandy  with  her  husband.  Q.  She  is  mar- 
ried, is  she?  A.  Yes,  air.  Q.  You  don't 
know  the  next  child's  name;  you  don't  know 
which  one.  was  the  next  one  born?  ■  A.  No, 
sir ;  I  didn't  say  that.  Q.  Yon  don't  know  the 
next  yoongest  one  to  Gdith?  A.  I  was  trying 
to  study.  You  want  to  know  the  name  of  the 
child  or  where  the  child  was  birthed  at.  Q.  I 
would  like  to  know  its  name.  A.  Bill.  I  don't 
know  where  Bill  was  born ;  that  is  what  I  was 
trying  to  study.  I  believe  that  Bill  was  bom 
at  the  Sam  Robertson  place  or  at  the  Irvine 
place  one;  I  disremember  which.  Bill  is  dead. 
He  died  when  he  was  6  years  old.  I  was  living 
where  I  am  living  now  when  he  died.  He  is  not 
buried  out  close  to  where  I  am  living  now. 
They  are  all  buried  at  the  same  cemetery.  I 
was  living  where  I  am  living  now  when  he  died. 
Bill  was  born  on  the  Sam  Robertson  place  or 
the  Irvine  place.  Bill  was  the  youngest  child 
I  have.  I  never  had  any  more  children  after 
Bill.  I  never  had  any  children  born  over  on 
the  place  where  I  am  living  now.  I  said  I  didn't 
like  the  Sam  Robertson  place,  and  I  moved  over 
CD  the  Lane  place.  I  don't  know  how  far  that 
was  from  the  Robertson  place.  It  is  a  right 
smart  piece.  It  is  worse  tfaan  2  or  3  or  4  miles; 
it  is  a  long  ways.  It  might  be  7  or  8  miles,  may- 
be 9;  I  don't  know,  8  or  9  miles.  We  didn't 
rent  the  Ijane  place;  we  went  there  and  worked 
it.  A  colored  man  let  us  have  the  place  to  gee 
if  we  would  buy  it,  and  we  didn't  like  it.  We 
went  there  to  see  how  we  liked  it.  We  raised  a 
little  crop  over  there;  we  just  didn't  make  any- 
thing. We  stayed  there  one  year,  and  we  con- 
cluded we  didn't  like  that  place;  then  we  moved 
over  on  our  own  place,  where  we  are  living  now. 
We  bought  the  place  where  we  are  living  now. 
Levi  said  be  bought  that  place  from  Mr.  Powell. 
It  is  7  or  8  miles  from  where  we  are  living  now 
to  the  David  McWUllams  place.  This  place 
where  we  are  living  now  did  not  have  a  house 
on  it  when  we  bought  it.  We  built  the  house. 
It  did  not  have  any  field  on  it  when  we  bought 
it.  We  put  in  the  field.  We  moved  over  there, 
and  we  have  been  there  ever  since.  We  put  in 
50  or  55  acres  over  there.  We  put  in  pretty 
good  sized  field  over  there.  My  nther  died  on 
the  David  McWilliams  place.  He  has  been  dead 
6  or  7  years,  maybe  longer.  He  died  there  in 
that  house.  My  mother  died  since  we  tried  this 
sase  before ;  she  died  here  -about  two  weeks  ago. 


My  mother  hasn't  been  here  since  year  before 
last.    Cynthia  was  my  mother. 

"We  call  the  Richard  Holmes  place  the  Joe 
Hardy  place.  The  Joe  Hardy  place  and  the 
Richard  Holmes  place  is  all  the  same  thing.  It 
is  known  by  both  names.  I  said  we  rented  the 
place  to  Fowler.  He  is  here.  He  is  kin  to 
me  by  marriage.  He  and  my  husband,  Levi,  are 
first  cousins.  He  now  lives  up  there  at  what 
they  call  the  Pleasant  Hill  Settlement  He 
doesn't  Uve  on  the  Joe  Hardy  place.  I  don't 
know  how  long  it  has  been  since  he  lived  on  the 
Joe  Hardy  place.  I  don't  know  how  many  years 
it  baa  been  since  he  moved  ayay  from  there.  I 
don't  know  when  he  moved  away  from  there. 
Nobody  ever  lived  on  the  Joe  Hardy  place  after 
he  moved  away  from  there  that  I  know  of.  I 
have  been  there  and  tried  to  work  on  the  Joe 
Hardy  place  since  he  left  there,  I  didn't  try 
to  make  any  farm ;  I  cleared  up  a  little  patch. 
Q.  I  mean  up  to  the  last  year  or  two;  there 
was  nobody  on  that  place  or  had  abything  to 
do  with  the  place  after  Fowler  left  there?  A. 
No,  sir;  we  didn't  rent  it  to  nobody.  There  has 
been  nobody  on  it  and  nobody  cultivating  it.  It 
has  not  been  25  or  30  years  since  Fowler  lived 
there.  Twenty-five  years  ago,  we  were  there.  1 
am  sure  of  that.  I  am  sure  we  were  there  25 
years  ago.  I  think  we  were  living  there  25 
years  ago.  It  is  not  a  fact  that  I  have  been  liv- 
ing down  where  I  am  living  now  for  25  years. 
I  don't  think  we  have  been  living  there  that  long. 
I  don't  know  how  long  we  have  been  living  there. 
As  to  whether  or  not  it  is  a  fact  that  the  reason 
we  left  there  after  I  married  Levi  was  that 
Levi  wouldn't  pay  the  old  man,  my  father,  any 
rent  and  he  made  him  leave,  will  say,  I  don't 
know  anything  about  that.  I  do  not  know  that 
is  a  fact;  I  don't  know  a  thing  about  that.  I 
do  not  know  that  my  father  made  him  move  off 
the  place.  I  don't  know  a  thing  about  that.  As 
to  whether  or  not  I  mean  to  tell  the  jury  now 
that  I  don't  know  that  my  father  made  Levi 
move  off  the  place  is  why  we  moved,  will  say,  I 
aim  to  tell  them  the  truth  about  it.  As  to 
whether  or  not  I  heard  my  mother  testify  on  the 
other  trial  of  this  case,  will  say  I  don't  know 
anything  about  it.  Of  course,  I  might  have 
heard  it,  but  I  have  forgotten  it.  Q.  You  heard 
her  testify  that  when  you  moved  off,  it  was  be- 
cause Levi  wouldn't  pay  your  father  rent?  You 
heard  your  mother  testify,  didn't  you,  on  the 
former  trial?  A.  If  I  heard  it,  I  have  forgot. 
If  I  heard  my  mother  testify  on  the  former  trial 
of  this  case  that  the  reason  that  Levi  and  mo 
left  there  was  because  we  didn't  pay  any  rent 
and  niy  father  made  us  move  off,  I  don't  remem- 
ber it.  As  to  whether  or  not  that  is  a  fact, 
will  say,  I  don't  know  anything  about  it.  If 
I  heard  it,  I  don't  remember  it  at  all.  Q.  How 
is  it  your  memory  is  not  so  good  about  that?  A. 
I  don't  know  anything  about  it. 

"As  to  whether  or  not  it  is  a  fact  that  he  did 
make  us  move  off  because  we  didn't  pay  rent, 
will  say,  I  don't  know  anything  about  it.  We 
moved  off  of  it  because  Levi  took  a  notion  to  go 
and  buy  some  more  land.  He  bought  more  land 
when  he  found  where  he  wanted  to  settle.  We 
traveled  around  until  we  found  out  where  we 
wanted  to  settle.  We  didn't  vaov^  back  on  this 
place  because  we  didn't  see  fit  until  we  got 
ready.  We  never  did  get  ready.  We  didn't  see 
fit  to  move  back  on  it,  because  we  just  didn't  see 
fit.  I  say  now  that  my  father  gave  me  that 
place.  He  did  not  give  me  any  deed  to  it,  for  it 
wasn't  deeded  to  him;  he  just  paid  for  it  and 
lived  on  it,  and  we  lived  on  it  and  owned  it 
He  did  not  give  me  any  deed  to  it.  I  asked  him 
for  a  deed  to  it,  and  he  always  told  me  he  was 
going  to  do  it.  He  never  did  do  it  He  died 
on  the  Qavid  McWilliams  place  there  adjoining 
this  place.  I  don't  know  anything  about  my 
father  putting  Levi  off  of  the  place.  I  don't  re- 
member my  mother  testifying  to  that.  I  don't 
know  how  came  this  Richard  Hohnes  place,  or 
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Jm  Hardy  place,  to  be  known  as  the  Richard 
Holmes  place;  only  we  called  it  the  Richard 
Holmes  place.  My  father's  name  was  Richard 
Holmes.  It  was  generally  known  as  the  Ridi- 
ard  Holmes  place;  that  is  what  people  called  it. 
As  to  whether  or  not  I  know  that  my  father 
made  an  application  to  buy  it,  will  say  he 
bought  it  and  gave  it  to  me.  I  don't  know  any- 
thing about  him  making  an  application  to  buy  it 
from  the  state;  he  bought  it  from  Mr.  Hardy 
and  paid  for  it.  As  to  whether  or  not  he  paid 
Mr.  Hardy  for  the  improvements  and  he  thought 
it  was  vacant  land  when  he  went  up  there  and 
he  was  going  to  buy  it  from  the  state,  will  say 
I  don't  know  anything  about  that.  I  know  he 
bought  it  and  gave  it  to  me,  and  had  Mr.  Alli- 
son Nations  to  run  me  ont  160  acres.  Mr.  Alli- 
son Nations  ran  it  out  in  two  or  three  months 
after  I  went  there.  He  had  Mr.  Allison  Nations 
to  run  it  out  right  after  I  went  there.  Q.  He 
had  the  Richard  Holmes  place  run  out?  A. 
You  may  say  that,  but  he  bought  it  and  paid  for 
it  and  had  it  run  out  and  gave  me  160  acres, 
me  and  my  first  husband,  Dan  Foster.  My  fa- 
ther had  it  run  out,  of  course.  He  gave  it  to 
me.  Of  course  the  people  called  it  the  Richard 
Holmes  place.  It  was  mine.  A  heap  of  people 
called  it  mine.  My  father  was  named  Richard 
Holmes,  and  he  was  living  on  the  David  Mc- 
Williams  place.  Up  where  I  was  living  was 
known  as  the  Richard  Holmes  place.  I  reckon 
Mr.  Nations  was  the  county  surveyor.  My  papa 
told  me  he  had  him  to  run  out  160  acres.  I 
stated  that  I  don't  know  when  Fowler  left  there. 
I  don't  know  where  Fowler  was  living  the  next 
time  I  heard  from  him  after  he  left  there.  I 
might  have  known,  but  I  have  forgotten.  I  don't 
know  whether  be  was  gone  from  there  several 
years  before  I  knew  he  was  gone  or  not,  I  don't 
know  whether  he  might  have  been  gone  from 
there  6  or  8  or  10  years  before  I  found  out  he 
had  moved  or  not.  I  don't  know  how  came  me 
to  find  out  he  had  moved.  I  might  have  heard 
my  mother  testify  that  she  rented  the  place  to 
Fowler,  but  I  have  forgotten  It.  I  don't  know 
whether  it  is  a  fact  that  she  did  or  not.  As  to 
whether  or  not  I  don't  know  whether  she  did 
or  not,  will  say  I  have  forgot.  Fowler  was  liv- 
ing there  before  my  father  died.  I  don't  know 
whether  he  lived  there  after  my  father  died  or 
not.  I  don't  know  because  I  don't  know  when 
he  moved  away.  Q.  Isn't  it  a  fact  that  you 
heard  your  mother  testify  that  Fowler  lived 
there  2  years,  and  that  he  paid  your  father  rent 
during  the  time  he  did  live  there?  A.  I  don't  re- 
member hearing  her  state  that.  Q.  You  say 
you  can't  remember  that  when  you  were  right 
here  in  this  case  suing  for  this  land  just  the 
same  a  year  ago  as  you  are  now,  sitting  here  lis- 
tening at  your  mother  testify — why  is  it  you 
can't  remember  what  she  testified  to?  A.  If  she 
said  that,  I  don't  remember  it.  Q.  That  was 
the  truth  whether  you  remember  it  or  not?  A. 
Truth  about  what?  Q.  That  he  stayed  there  2 
years;  that  he  went  there  with  your  father's 
permission?  A.  I  don't  know  anything  about  it, 
because  Levi  rented  it  to  him.  Q.  You  don't 
know  about  his  staying  there  2  years?  A.  Who? 
Q.  Powler.  A.  .1  don't  know  how  long  he  stay- 
ed there,  5  or  6  years,  might  have  been  longer. 
Q.  It  might  have  been  20  years — you  don't  know 
when  he  left  there?  A.  You  are  saying  that.  I 
don't  know  how  long  he  stayed  there  because  I 
don't  know  when  he  left." 

Plaintiffs  Introduce  the  date  of  the  mar- 
riage license  of  Dan  Foster  and  Louisa 
Holmes ;  license  Issued  October  4, 1S71 :  cer- 
emony performed  by  W.  C.  Soutliwell,  Octo- 
ber 5,  1871,  and  also  offered  in  evidence  the 
date  of  the  marriage  license  of  Levi  Leonard 
and  Louisa  Foster;  license  issued  April  26, 
1881:  ceremony  performed  April  28,  1881. 


Levi  Leonard  testified  as  follows: 
"My  name  is  Levi  Leonard,  and  I  married 
Lou  Foster.  I  married  her  on  the  28th  day  of 
April,  1881.  Lou  was  living  on  the  Richard 
Holmes  survey,  known  as  the  Joe  Hardy  tract 
of  land,  when  I  married  her.  After  I  married 
her,  I  went  to  Shanklesville  and  finished  op 
my  crop  and  moved  back  there  on  the  place  the 
23d  of  August  the  same  year.  Her  father,  old 
man  Richard  Holmes,  cultivated  the  place  that 
year  while  I  was  gone.  I  went  to  Shanklesville 
to  live  that  year  because  I  had  a  crop  started 
up  there,  and  I  went  there  to  finish  up  my  crop; 
the  old  man  told  me  that  he  had  bought  that 
place  for  Lou,  and  had  given  it  to  her,  and  he 
would  like  for  her  to  be  close  to  him,  and  be 
would  like  for  me  to  move  back  there  on  it.  I 
moved  back  that  same  year.  I  lived  there  then 
until  1883.  In  1883  I  went  up  to  old  man 
Holmes  aai  made  a  crop,  but  I  worked  a  potato 
patch  there  on  this  place.  Old  man  Dick  worked 
the  land.  I  worked  a  potato  patch  there  durinf; 
the  year  I  went  in  Holmes'  in  ISfH.  I  move  I 
back  in  September  some  time,  I  think ;  I  moved 
back  on  the  place.  I  stayed  there  then,  I  think, 
until  1888 ;  it  was  1889.  There  were  three  of 
my  children  bom  on  this  place.  The  children 
that  Lou  testified  about  were  born  there.  In 
1889,  I  went  to  the  Woods  place.  Q.  Who,  if 
any  one,  cultivated  that  place  from  the  time  you 
married  Lou,  in  1881,  until  you  went  to  the 
Woods  place?  A.  Who  cultivated  it  while  I 
was  gone?  John  Fowler,  my  relative,  John 
Fowler.  Q.  You  get  the  question  wrong.  Who, 
if  any  one,  cultivated  the  place  from  the  time 
you  married  Lou,  in  1881,  from  the  time  you 
moved  back  there  from  Shanklesville,  until  you 
went  to  the  Woods'  place?  A.  Her  father  cul- 
tivated it.  He  had  a  crop  already  on  it.  Q- 
You  get  it  wrong,  after  you  moved  back  from 
Shanklesville,  who,  if  any  one,  cultivated  the 
place  from  that  time  until  you  went  up  to  the 
Woods  place?  A.  Me;  I  cultivated  it.  I  cul- 
tivated It  every  year.  John  Fowler  cultivated 
it  the  year  I  went  to  the  Woods  place.  1  rented 
it  to  John  Fowler.  He  paid  me  the  rent,  and 
1  year  I  got  him  to  pay  it  to  the  old  lady. 
Cynthia.  It  seems  to  me  that  John  Fowler  stag- 
ed there  on  the  place  one  time  3  year*  and  be 
skipped  2  years,  and  then  stayed  there  2  years 
more.  I  rented  it  to  him  twice.  I  don't  know 
exactly  how  many  years  he  stayed  on  there  the 
first  time  he  rented  it,  but  it  seems  to  me  like 
it  was  S  years.  That  is  what  I  think  about  it 
but  I  don't  remember  exactly  how  many.  He 
moved  there  right  in  behind  me  when  I  went  to 
the  Woods  place,  and  he  stayed  there,  I  think. 
3  years,  at  least  3,  and  I  collected  the  rent 
from  him.  I  rented  it  to  him  myself.  John 
Fowler  rented  it  from  me  twice.  I  think  the 
last  time  he  rented  it  was  in  19U0.  That  time 
he  paid  the  rent  to  the  old  lady  ;  I  got  him  to 
pay  it  to  the  old  lady,  because  she  had  nobody 
there  to  work  for. her  to  make  a  living;  her  old 
man  was  gone  at  that  time.  Lou  and  I  were 
claiming  the  place  while  we  lived  there.  Jost 
to  guess  at  It,  there  is  about  25  acres  open  on 
the  place,  in  the  old  field ;  there  is  20  or  25 
acres  open  on  that  place.  When  Lou  and  I 
married,  the  bouse  on  the  place  was  a  log  house. 
I  was  there  often  between  the  time  1x>u'b  nrst 
husband  left  and  the  time  she  and  I  married. 
Lou  was  living  there  with  them.  When  I  went 
there,  there  was  a  log  house  on  the  place,  and 
smokehouse  and  crib,  etc.,  and  that  log  hoode 
stood  there  until  the  third  or  fourth  year  after 
I  married,  and  I  then  pat  up  a  hewed  log  home, 
hewed  both  sides  of  the  logs,  and  pat  that  up 
just  on  the  outside  of  the  fence,  and  of  eoarae 
there  was  a  farm  there ;  it  had  been  there  an- 
eral  years;  it  looked  to  me  like  8  or  10  yesr? 
before  I  married ;  I  couldn't  say  exactly  how 
long.  I  guess  the  hewed  log  house  I  put  up  was 
about  like  from  here  to  one  of  those  stoves  oat 
titers  from  the  Irause  that  Loa  waa  living  in 
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when  I  married  her.  -  We  were  Uving  Inaida  of 
the  field  near  the  fence,  and  we  just  moved  on 
the  oatside.    There    was   a  crepe   myrtle   tree 
aroand  the  old  place ;   it  is  there  yet.    It  was  in 
the  fidd  where  we  were  living ;   there  were  also 
beech  trees  and  apple  trees,  etc.    This  place  was 
known  as  the  Joe  Hardy  tract  of  land,  but  it 
was  the  Richard  Holmes  survey.    It  was  the 
some  tract  of  land  that  Richard  Holmes  had  sur- 
veyed oat  there  for  Lou.    The  house  that  I  put 
up  was  on  this  tract  of  land,  and  the  house 
that  I  married  in  was  also  on  the  same  tract. 
"I   was  raised   in   this  county.    I   was  born 
in   1858.    I   knew  Dan   Foster.    When   I   first 
Imew  him,  he  was  living  up  here  at  the  place 
they  call  the  old  Charley  Holmes  place.    He  and 
Ijou  were  not  married  then.    I  knew  him  be- 
fore he  and  Lou  married.    I  couldn't  tell  you 
when  I  first  met  Lou.    We  were  kind  of  raised 
together.    I  couldn't  tell  you  when  I  first  met 
her;   I  was  a  little  fellow.    I  knew  her  before 
she  married  Dan.    I  knew  her  when  she  and 
Dan  were  married.    I  knew  both  of  them  then. 
After  they  married,  they  lived  on  a  little  place 
up  here  where  old  man  Dave  Farr  lived ;    he 
bought  the  place.    It  was  not  the  Hinds  place. 
It  was  the  Holmes  place  at  that  time.    McBride 
bought  it  from  Mr.  H(dmes,  and  he  bought  it 
frftm  McBride.    It  was  aliout  a  mile,  I  guess, 
from  the  Hinds  place.    As  to  whether  or  not 
they  were  living  on  the  McBride  place  when  I 
knew  them  when  they  were  living  together,  will 
say  it  was  the  Holmes  place  at  that  time,  and 
McBride  bought  it  afterwards.    It  was  known 
as  the  old  Charley  Holmes  place.    When  Lou 
married  Dan,  she  was  living  on  the  Hinds  place. 
After  they  left  the  Hinds  place,  they  went  over 
on  this  place  of  McBride's.    As  to  how  long  I 
knew  them  over  there,  will  say  that  was  about 
the  first  time  I  knew  they  were  married,  when 
tbey  moved  over  there;    they  married  that  fall 
and  moved  over  there  and  made  a  crop  there 
the  next  spring,  on  the  McBride  place.    They 
stayed  there  until  that  fall,  and  then  they  moved 
back  on  this  piece  of  land  we  call  the  Joe  Hardy 
tract.    They   lived   on   the  McBride  place  and 
moved  from  the  McBride  place  to  the  Joe  Hardy 
tract    They  did   not  have  any  children  when 
they  moved  on  the  Joe  Hardy  tract    They  didn't 
have  any  until  they  moved  there.    They  had  one 
child.    That  child  was  bom  on  the  Joe  Hardy 
place:    Dan  didn't  live  on  the  Joe  Hardy  place 
very  long.    He  got  into  some  trouble  and  left    I 
don't   think   he  was   there  over  two   or  three 
months.    I  think  Lou  had  been  there  three  or 
four  weeks  when  old  man  Dick  moved  over  there. 
He  moved  in  one  end  of  .the  same  house,  in  the 
other  end  of  the  house,  awhile,  and  I  think  Dan 
and  Loa  moved  from  there  over  to  the  Dave 
Made    tract;    he  changed  places  with  Lou,  I 
think,  because  the  David  'Mack  house  was  the 
largest   house.    Q.  Let's   get   that   straight— he 
changed    places    with    whom?      A.  With    Lou 
and  them,  that  fall,  until  they  made  their  crop. 
"As  to  whether  or  not  Lou  and  them  were  on 
the  Dave  Mack  place,  will  say  they  went  there 
and   stayed   about   a  month.    She   did   not   go 
from  the  McBride  place  to  the  Dave  Mack  place. 
She  went  from  the  McBride  place  to  the  Joe 
Hardy  tract,  and  she  and  her  pa  changed  places, 
and  Dan  moved  over  there,  and  he  didn  t  stay 
over  there,  I  don't  think,  over  a  month,  before 
he  got  into  trouble;    then  Lou  moved  back  to 
her  pa's   over  there  on  the   Joe   Hardy  tract 
Xx)U  was  living  on  the  Dave  Mack  tract  when 
she  moved  back  there.    She  moved  from  the  Mc- 
Bride place  to  the  Joe  Hardy  tract    The  old 
man  moved  from   the  Hinds  place  to  the  Joo 
Hardy  tract    I  don't  know  when  Ix>u  moved 
to  the  Dave  Mack  place,  but  it  wasn't  long  after 
they  moved  to  the  Joe  Hardr  tract.    It  was  just 
a  month  or  two'  before  Dan  left    She  was  living 
on  the  Dave  Mack  tract  when  Dan  left    I  think 
the  old  man  had  bought  the  Dave  Mack  tract 
then.    At  any  rate,  Lou  had  moved  over  there, 


and  she  and  Dan  were  living  on  the  Dave  Made 

tract  when  Dan  left  Old  man  Dick  was  living 
on  the  Joe  Hardy  tract!  Those  houses  are  about 
a  half  a  mile  apart  Lou  lived  on  the  Dave 
Mack  place  about  a  month.  She  didn't  live  there 
any  time  after  Dan  left.  Then  she  moved  to  the 
Joe  "Hardy  tract  where  her  father  was.  Q.  They 
just  exchanged  places?  A.  No,  sir;  old  man 
Dick  still  stayed  there,  and  she  moved  there 
with  him.  Q.  I  thought  you  said  they  exchang- 
ed places.  A.  They  did  when  Dan  was  living. 
Dan  was  living  at  that  time.  He  moved  in  the 
house  on  the  Joe  Hardy  tract,  all  of  them  to-, 
gether,  and  he  was  there  about  three  weeks  or  a 
month,  and  he  decided  that  house  was  too  small 
for  him  and  his  famil,v,  and  he  moved  over  to  the 
McWilliams  place.  Q.  What  do  you  mean  by 
changing  places?    A.  I  am  telling  you. 

"As  to  whether  or  not  the  old  man  never 
had  lived  on  the  Dave  Mack  tract  at  that  time, 
will  say  he  was  going  to  move.  They  didn't 
really  change.  Dan  and  IjOU  just  moved  off 
of  the  Hardy  tract  to  the  Dave  Mack  tract.  The 
old  man  hadn't  been  over  on  the  McWilliams 
tract  at  that  time.  He  hadn't  been  over  there 
until  me  and  liOu  married.  Lou  had  been  on  the 
Joe  Hardy  tract  three  or  four  weeks  before  she 
moved  on  the  Dave  Made  tract.  Then  she  moved 
on  the  Dave  Mack  tract  and  lived  there  until  Dan 
left.  Then  she  moved  in  the  house  with  the  old 
man.  I  couldn't  tell  yon  who  lived  in  the  house  on 
the  Dave  Mack  tract.  It  seems  to  me  that  Aunt 
Charlotte  and  her  daughter  lived  there  one  year ; 
I  don't  know  who  it  was.  Lon  was  living  over 
there  on  the  Joe  Hardy  tract  in  the  house  with 
her  father  when  I  went  to  see  her,  when  she 
was  a  widow.  She  was  living  there  when  we 
got  married.  When  we  married,  we  moved  up  to 
Shanklesville  and  we  stayed  up  there  until  I 
raised  my  crop.  The  old  man  lived  in  the  house 
on  the  Joe  Hardy  tract  while  I  was  up  at 
Shanklesville.  I  think  when  we  moved  oack 
down  there,  he  moved  out  in  a  day  or  two 
after  we  {;ot  there.  We  moved  in  the  house  with 
him,  and  in  a  day  or  two  be  moved  on  the  Dave 
Mack  tract  I  moved  in  that  same  house  on 
the  Joe  Hardy  tract  Nobody  else  lived  there 
except  I>ou  and  I  then ;  that  is,  not  at  that  time. 
I  said  I  cultivated  the  field  there.  I  stayed 
there  until  I  went  to  the  Woods  place.  I  went 
to  the  Holmes  place  and  stayed  a  part  a  year 
during  that  time.  I  went  to  the  ui^mes  place 
and  made  a  crop  and  went  back  that  fall.  'There 
wasn't  anybody  living  on  the  Joe  Hardy  tract 
when  I  went  to  the  Holmes  place;  I  was  cul- 
tivating it  There  wasn't  anybody  living  on  that 
?Iace  while  I  was  over  on  the  Holmes  place, 
'hen  I  went  bark  over  there,  and  I  stayed  there 
4  years  before  I  went  to  the  Woods  place.  It 
was  not  on  the  Woods  place  that  those  three 
children  of  mine  were  bom.  Those  three  chil- 
dren were  born  right  there  on  the  Joe  Hardy 
tract.  I  am  sure  of  that.  Aus  was  bom  July 
5,  1882 ;  Hezekiah  was  bora  November  12,  1884, 
and  Tom  was  bom  in  1888.  Tom  is  the  third 
child,  and  Hezekiah  is  the  second.  The  first  one 
was  named  Austin.  Austin  was  bom  in  1882, 
and  Hezekiah  was  bom  in  1884,  and  Tom  in 
1886.  Q.  And  if  Lou  was  right,  and  Tom  was 
bom  on  the  Woods  place,  you  were  living  on  the 
Woods  place  in  18^7  A.  No,  sir,  I  was  living 
there  at  this  place  in  1886.  Q.  I  say  if  Lou  was 
right  and  Tom  was  bom  on  the  Woods  place? 
A.  She  told  it  that  Tom  was  bom  at  the  Hardy 
place.  Hardy  tract  Q-  I  believe  she  said  that 
Tom  was  born  on  the  Holmes  place? 

"I  did  not  say  that  Edith  was  bom  on  the 
Woods  place.  EJdith  was  bom  at  the  Irvine 
place.  Neither  one  was  bora  on  the  Woods 
place.  I  went  over  on  the  Woods  place  because 
I  just  had  a  notion  to  buy  it,  and  another 
thing  the  old  man  wasn't  pleasant  with  me. 
The  old  man  did  not  make  me  leava  He  got 
mad  with  me  because  I  left.  I  mean  by  wasn't 
pleasant  that  he  was  disagreeable,  hard  to  set 
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along  with.  I  moyed  over  on  the  Woods  place 
with  Tiow  of  baying  it.  I  did  not  stay  there 
a  year  or  two.  I  stayed  there  a  part  of  a  year, 
until  fall,  and  I  moved  then  over  to  the  Irvine 
place,  and  stayed  a  year,  and  didn't  like  'that. 
I  made  a  crop  over  there.  After  my  crop  was 
gathered,  1  would  move;  I  wouldn't  stay  at 
a  place  12  months.  It  didn't  take  me  a  year 
to  make  a  crop.  As  to  where  I  was  living  when 
I  didn't  make  a  crop,  will  say,  I  moved  to  some 
other  place.  I  said  that  I  never  lived  at  any 
one  place  a  year  until  I  got  where  I  am  now, 
I  can  make  a  crop  every  8  or  10  months.  I 
know  a  man  can  move  to  a  place  and  make  a 
.  crop  and  move  to  another  place  inside  of  12 
months.  I  think  I  left  the  Woods  place  in  Sep- 
tember, and  went  to  the  Irvine  place.  I  went 
to  the  Irvine  place  in  September.  I  did  not 
make  a  crop  on  the  Irvine  place  after  I  went 
there  in  September.  I  might  have  planted  one 
there  the  next  year.  I  lived  there  the  next 
crop  year.  I  made  a  corn  crop  there,  and  I 
am  satisfied  I  moved  before  I  got  the  crop 
made.  I  couldn't  tell  you  exactly  what  month 
I  moved.  I  remember  riding  over  there  and 
hauling  com  to  the  Sam  Robertson  place.  I 
went  on  the  Irvine  place  in  September,  and  I 
moved  away  from  there  before  the  next  Septem- 
ber. Then  I  went  to  the  Robertson  place.  I 
did  not  raise  a  crop  over  there.  I  had  some 
land  rented  when  I  lived  there.  I  raised  a  crop 
on  ttte  rented  land.  The  land  I  rented  was  on 
the  Galloway  place.  I  raised  a  crop  on  the  Gal- 
loway place.  I  did  not  raise  two  crops  there.  I 
jnst  raised  one.  I  went  to  the  Robertson  place 
before  the  Ist  of  September,  and  I  stayed  thero 
nntil  I  gathered  a  crop  on  the  Galloway  place. 
I  gathered  it  in  September.  I  moved  then  from 
there  to  the  Lane  place  and  made  a  crop  there. 
I  expect  I  gathered  before  the  1st  of  September. 
I  am  satisfied  I  gathered  about  August,  and 
then  went  to  this  place  where  I  am  living  now. 
I  didn't  make  anything,  and  I  hurried  to  get 
over  there,  and  worked  about  to  make  provi- 
sions for  my  family.  I  worked  mostly  at  Mr. 
Well's  mill,  <»  the  survey.  I  did  that  one  year. 
I  then  went  to  farming,  clearing  up  land,  where 
I  am  living  now.  I  went  there  in  1895,  I 
believe.  In  1895,  I  made  a  crop  on  what  they 
call  the  Joe  Hardy  tract  of  land,  planted  a 
solid  corn  crop  over  there,  and  I  worked  the 
place  I  was  living  on  too.  I  worked  the  Joe 
Haidy  place  after  I  was  living  where  I  am  now. 
Those  places  are  about  8  or  9  miles  apart.  I 
would  go  down  there  and  stay  at  my  mother-in- 
law's'  while  I  was  working  the  land.  John 
didn't  work  it  that  year,  and  I  worked  it  my- 
self. I  worked  my  place  8  or  9  miles  from 
there,  and  made  a  crop  up  there  too.  I  think 
that  was  in  1895.  No  one  was  living  on  the 
Joe  Hardy  tract  that  year.  There  was  a  house 
there.  The  house  hadn't  been  torn  down  or 
fallen  down.  Q.  You  didn't  stay  there,  you 
stayed  down  on  the  Dave  Mack  tract?  A.  No, 
sir.  Q.  I  thought  you  said  you  stayed  down 
there  with  your  father-in-law  that  year?  A. 
No,  sir;  I  never  did  live  on  the  Dave  Mack 
tract.  Q.  I  thought  you  said  you  stayed  down 
there  in  1895  with  him?  A.  No,  sir;  I  stayed 
where  I  am  now.  Q.  Where  did  you  stay  when 
you  were  putting  in  your  crop  in  1895?  A.  I 
moved  from  the  Lane  place  to  where  I  am  at 
now.  Q.  Tou  said  you  put  in  a  crop  where 
you  are  living  now,  and  also  put  in  one  on  the 
Joe  Hardy  place?  A.  I  said  I  worked  my  place 
in  1S05  and  worked  the  Joe  Hardy  place  too. 
Q.  Where  did  you  stay?  A.  I  stayed  at  my 
mother-in-law's.  Q.  That  was  on  the  Dave 
Mack  place?  A.  Yes,  sir.  Q.  You  said  you 
never  did  stay  there?  A.  I  didn't  understand 
it.  Old  man  Dick  Holmes  never  did  claim  the 
Joe  Hardy  tract  so  far  as  I  know.  He  always 
told  me  he  bought  that  place  for  Lou  and  gave 
it  to  her  and  Dan,  and  Dan  run  off,  and  when 
we  married  lie  said,  'Vou  take  it,  you  all  can 
make  your  living  on  it,  you  and  Lou  can  have 


it'  He  never  did  claim  it  at  all  to  me;  he  al- 
ways told  me  he  bought  it  for  Lou.  I  daimed 
it.  I  claimed  it  when  he  gave  it  to  me  and  her. 
As  to  whether  or  not  I  never  did  daim  it  when 
the  tax  assessor  came  around,  will  say  they  ad- 
vised me  not  to  tax  it  until  I  ^t  my  deed,  but 
we  paid  taxes  all  right;  we  paid  the  taxes  just 
the  same.  We  paid  taxes  on  both  tracts  of  it 
What  I  mean  b^  both  tracts  is  the  McWilliams 
tract  and  the  .Joe  Hardy  tract  As  to  what  I 
had  to  do  with  the  McWilliams  tract,  will  say 
he  was  old,  and  I  helped  him  pay  the  taxes. 
As  to  whether  or  not  I  didn't  claim  the  Joe 
Hardy  tract  when  the  tax  asaesaot  came  around, 
will  say,  I  always  claimed  it.  As  to  why  I 
didn't  put  it  down  for  taxes,  will  say  it  was 
the  tax  assessor's  business  to  put  it  down.  Q. 
Ho  swore  yoii  to  what  you  claimed  ?  A.  I  knov 
one  thing,  the  old  man  gave  it  to  Lon.  Q.  Yon  i 
said  you  claimed  it  Why  is  it  you  didn't  daim 
it  when  the  tax  assessor  came  around  ever;  j 
year?  A.  He  might  not  have  come  around;  I 
don't  know.  Q.  I  want  to  know  why  you 
didn't  claim  it  when  the  tax  assessor  came 
around;  why  did  you  swear  you  didn't  own  it 
if  you  daimed  it?  You  took  a  positivo  oath 
every  year  that  you  didn't  own  it,  every  year  the 
tax  assessor  camo  around  to  get  your  rendition? 
A.  I  never  was  swore.  * 

"It  is  a  fact  that  old  man  Didc  Holmes  might 
have  rendered  it  every  year,  but  I  helped  Urn 
pay  it.  I  do  not  know  that  he  rendered  it  for 
taxes  every  year.  I  paid  the  taxes  on  it  some 
years.  I  have  not  got  the  tax  receipts  on  it  It 
was  always  turned  in  in  his  name.  I  did  that 
because  he  hadn't  given  me  anytiiing  to  show  it 
was  mine,  only  by  word  of  mouth.  I  don't  sup- 
pose he  had  anything  to  show  that  it  was  his. 
I  couldn't  say  that  he  got  any  deed  to  it  He 
always  claimed  the  tax  receipts;  he  always  ren- 
dered them  that  way.  I  didn't  i-endei  it  be- 
cause he  was  rendering  it,  and  there  wasn't 
any  use  in  paying  taxes  on  it  twice.  He  has 
been  dead  for  8  or  10  years.  I  did  not  render 
it  after  he  died,  because  other  parties  had  got- 
ten hold  of  it  and  I  wanted  to  see  whose  it 
was.  As  to  whether  or  not  nobody  had  gotten 
hold  of  the  Richard  Holmes  tract  or  the  Joe 
Hardy  tract,  will  say  they  daimed  a  portion  of 
it.  I  decided  whenever  we  settled  whoso  it  was, 
I  would  render  it  for  taxes.  It  is  not  a  fact 
that  old  man  Dick  Holmes  hasn't  rendered  and 
paid  taxes  on  it  for  over  20  years.  I  think  we 
bavo  got  tax  receipts  here  to  show  that  1  do 
not  know  that  the  reason  I  moved  off  from  there 
was  because  I  wouldn't  pay  the  old  man  any 
rent  As  to  whether  or  not  I  heard  Aunt  Cyn- 
thia testify  in  this  case  when  she  was  living,  will 
say  I  heard  part  of  the  evidence.  I  did  not  1 
hear  that  part  of  it  when  she  swore  that  wa.<< 
the  reason  I  moved  off.  I  did  not  hear  part  nf 
her  testimony.  I  wasn't  in  the  room  all  the  j 
time.  I  did  not  hear  her  say  that  I  did  not  I 
hear  her  say  that  she  rented  it  to  Fowler:  I 
wasn't  in  here.  I  might  have  been  downstairs 
about  that  timp.  Fowler  can  teU  you  «ho  j 
rented  it  to  him,  I  guess.  I  went  down  some  S 
or  10  miles  from  there  and  bought  me  a  place. 
T.  &  N.  O.  section  No.  100,  a  piece  of  school 
land.  I  took  it  up,  and  made  an  application  to 
the  state  to  purchase  it  I  had  a  surveyor  to 
survey  it  out  for  me.  I  have  got  a  patent  to  I 
it.  I  have  rendered  that  for  taxes.  I  daimed 
that  when  the  assessor  came  arotind.  I  did  nut 
forget  this  piece  up  here  that  I  daimed  whra 
the  assessor  came  around.  I  never  did  put  it 
in  the  rendition  because  some  other  parties 
were  daiming  it;  they  call  them  Lutcher  & 
Moore,  I  believe.  I  found  that  out  by  hearing  \ 
talk  about  it.  I  don't  know  how  long  they  hate 
been  claiming  it;  7  or  8  years,  maybe  morp,  I 
couldn't  tcU  you.  I  have  heard  they  have  been 
daiming  it  for  7  or  8  years,  maybe  longer  than 
that.  That  i^  not  the  reason  I  didn't  claim  it; 
I  did  claim  it.  That  is  the  reason  I  didn't  ren- 
der it  for  taxes.     That  is  not  the  reason  I 
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■wore  every  year  I  didn't  OTni  it;  I  didn't  swear 
eTet7  year  that  I  didn't  own  it.  I  said,  'Let 
it  stand  and  let  the  law  give  it  to  whoever  it 
belongs  to.'  I  don't  know  who  old  man  Dick 
bought  the  David  McWilUams  snrvey  from, 
only  just  wliat  I  heard.  He  told  me  he  bought 
it  from  Mr.  Porter  Parks.  He  bought  it  after 
he  left  the  Hinds  place.  I  don't  know  whether 
ho  bought  it  two  or  three  weeks  after  be  got  up- 
on the  Hardy  place  or  not;  it  might  have  been 
a  year.  He  might  have  bought  it  when  he  moved 
down  to  the  Hardy  place.  He  thought  there 
was  160  acres  when  he  bought  it  Ho  claimed 
160  acres.  As  to  whether  or  not  when  he  had 
it  resurveyed,  it  didn't  contain  but  about  60 
acres,  will  say,  that  is  what  I  heard.  When 
he  had  the  Joe  Hardy  tract  surveyed,  they 
claimed  there  was  160  acres  in  it.  As  to  wheth- 
er'there  is  no  Joe  Hardy  tract  out  there  at  all, 
will  say  it  is  the  Richard  Holmes  survey.  As 
to  whether  or  not  there  is  any  such  thing  as 
the  Richard  Holmes  survey  in  Newton  county, 
will  say  there  ought  to  be ;  they  had  the  county 
•urreyor  to  snrvey  it  out  I  Know  where  the 
Richard  Holmes  survey  is  claimed  to  be,  where 
he  showed  me.  There  is  not  a  place  on  the 
Richard  Holmes  survey  called  the  King  place. 
As  to  whether  or  not  there  is  a  place  right  dose 
down  there  called  the  Charley  King  place,  will 
say  it  is  about  a  mile  from  there.  I  know  where 
the  King  place  is  north  of  the  Richard  Holmes 
survey.  I  don't  know  anything  about  the  Char- 
ity King  place  down  on  the  Richard  Holmes 
survey,  but  I  know  there  is  a  place  there  that 
he  claims.  Charley  King  claims  a  place  there. 
That  is  not  on  the  Joe  Hardy  tract  of  land. 
It  is  on  the  place  adjoining  the  place  he  gave 
her.  It  is  not  on  the  Richard  Holmes  plae* 
at  all,  and  not  on  the  land  I  claim  out  there 
at  all.  As  to  how  far  it  is  from  the  land  1 
claim,  will  say  I  think  it  is  adjoining  land.  I 
mean  the  lines  join.  In  one  place  I  know  it  con- 
nects; a  line  divides  it,  you  know.  The  land 
tliat  Lou  and  I  claim  lies  southwest  of  where 
Charley  King's  lies. 

"The  land  that  Lou  and  I  claim  is  where  the 
houses  were.  It  is  the  same  tract  of  land  that 
Mr.  Nations  run  out  there  for  old  man  Dick. 
That  is  the  land  we  claim.  The  land  I  am 
claiming  in  this  suit  is  the  same  land  that  was 
surveyed  for '  Dick,  known  as  the  .Toe  Hardy 
survey  and  Dick  Holmes  sun-ey.  Tho  year  I 
lived  on  the  Holmes  survey  after  I  moved  ott 
of  the  Joe  Hardy  tract,  I  cultivated  a  potato 
patch  on  the  Joe  Hardy  tract,  and  my  father- 
in-law  cultivated  the  balance  of  it  When  I 
was  at  tho  Woods  place,  John  Fowler  and  my 
father-in-law  both  cultivated  the  Joe  Hardy 
tr^ct  I  put  John  there.  When  I  was  at  the 
Irvine  place,  John  and  my  father-in-law  culti- 
vated it.  Whm  I  was  on  the  Sam  Ilobertsoo 
place,  my  father-in-law  was  cultivating  it  As 
to  who  was  working  it  when  I  was  at  the 
Lane  place,  will  say  I  think  John  worked  it 
that  year." 

Mark  Miller,  the  tax  collector  of  Newton 
county,  in  possession  of  the  ttts.  rolls,  and  tes- 
tifying from  same,  said: 

"I  will  find  the  rendition  of  DicK  Holmes, 
Richard  Holmes.  I  have  the  tax  rolls  for  the 
year  1887.  That  is  as  far  back  as  they  go. 
In  1882  be  rendered  the  McWilUams  and  ''idi- 
ard  Holmes  improvements.  In  18S3,  he  ren- 
dered the  David  McWilUams  160  acres  and 
Richard  Holmes  160  acres.  He  made  tliis  same 
rendition  until  1888." 

Tbe  tax  receipts  were  offered  in  evidence, 
showing  taxes  paid  for  tbe  year  1SS7,  Rich- 
ard Holmes  paid  taxes  on.  160  acres  of  the 
({icbard  Holmes  snrvey;  In  1881  the  same, 
in  188.S  on  the  McWilUams  and  the  improve- 
ments of  tbe.Blcfaaid,  Holmes,  and  for  1884 


to  1^5  the  same  payments  made  by  Rich- 
ard Holmes. 

The  second  proposition  under  the  assigii- 
ments  heretofwe  mentioned  Is  as  follows: 

"The  evidence  shows  that  all  occupancy  had 
of  the  land  sued  for  was  by  Richard  Holmes 
under  the  mistaken  belief  that  it  was  at  that 
time  public  land  and  subject  to  pre-emption, 
and  when  the  truth  was ,  discovered  all  •  claim 
thereto  was  abandoned." 

3.  W.  JtAnson  testifled: 

"Mr.  Nations  was  the  county  surveyor  and 
was  doing  this  on  tho  application  of  my  father 
and  old  Dick  as  purchasers.  Old  man  Dick 
and  my  father  came  to  Newton  a  few  days  be- 
fore we  made  tho  survey  after  their  files." 

The  field  notes  of  the  survey  made  by  Rich- 
ard Holmes  in  his  attempt  to  pre-empt  the 
land  sued  for  as  public  land  covered  the 
Dlckerson  tract  and  a  part  of  the  McWilUams 
survey.  That  portion  of  the  Dick  Hwlmes 
locution,  being  the  land  sued  for,  not  covered 
by  the  John  McGee  league  and  being  public 
land  was  awarded  to  T.  P.  Dlckerson.  Hie 
field  notes  of  the  David  McWilUams  160-acre 
tract  was  corrected  for  Richard  Holmes  De- 
cember 26,  1901,  and  by  the  corrected  field 
notes  It  contained  62.4  acres,  being  the  por- 
tion not  in  conflict  with  tbe  McGee,  but  In- 
cluding the  portion  covered  by  tbe  Richard 
Holmes  location,  not  located  on  the  McGee. 

After  the  making  of  the  corrected  field 
notes  of  the  David  McWilUams,  Richard 
Holmes  continued  to  lire  on  the  McWilUams 
and  died  on  tbe  McWilUams,  accepting  the 
corrected  field  notes  thereof,  and  holding  the 
McWUUams  by  virtue  of  the  corrected  field 
notes,  and  made  no  effort  to  obtain  the  Rich- 
ard Holmes  location  from  the  state,  and  per- 
mitted the  portion  of  the  Richard  Holmes  lo- 
cation not  In  confilct  with  the  David  McWil- 
Uams or  tbe  John  McGee  to  be  awarded  to 
T.  P.  Dlckerson,  and  the  same  is  now  owned 
and  held  under  the  Dlckerson  title. 

It  seems  to  be  the  contention  of  appellees 
that  the  land  sued  for  was  purchased  by  the 
father  of  appellee  Lou  Leonard,  and  by  him 
verbally  given  to  Lou,  who  subsequent  to  the 
gift  occupied  It  under  a  claim  of  ownership 
or  claim  of  right  for  the  required  length  of 
time  to  establish  in  her  a  limitation  title  un- 
der tbe  10-year  statute.  Necessarily  this  re- 
quires that  her  claim  of  right  in  the  proper- 
ty sued  for  should  be  antagonistic  and  hostile 
to  the  claim  of  all  other  persons,  Includ- 
ing her  father,  Richard  Holmes.  Richard 
Holmes  died  several  years  before  the  present 
suit  was  tried,  and  up  to  the  time  tbe  cor- 
rected field  notes  of  the  McWUUams  -owned 
by  him  were  made  and  it  was  discovered 
that  the  Holmes  location  was  pa^Ually  on 
patented  land  and  conflicted  with  the  Mc- 
WUUams, Richard  Holmes  rendered  the  160 
acres  sued  for  for  taxes  In  his  own  name 
and  paid  the  taxes  thqreon.  Since  tbe  death 
of  Richard  Holmes,  it  Is  admitted  that  there 
has  been  no  occupancy  of  any  character  of 
any  of  the  land  sued  for,  nor  has  there  been 
any  possession. or  occupancy  of  the  land  sued 
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for  subeequent  to  the  time  the  corrected  field 
notes  of  the  McWiUlams  were  made. 

[1]  If  It  be  conceded  that  Lou  Leonard  oc- 
cupied the  land  sued  for  during  any  given 
period  of  time,  still  during  all  of  such  time 
she  was  a  member  of  the  family  of  Richard 
Holmes,  her  father,  and  Richard  Holmes,  the 
father,  was  actively  asserting  title  to  and 
claiming  ownership  In  the  identical  land  oc- 
cupied by  her.  Richard  Holmes,  while  she 
was  occupying  the  land,  and  with  her  knowl- 
edge, attempted  to  file  on  the  land,  and  with 
her  knowledge  attempted  to  file  on  the  land 
in  his  own  name.  He  made  his  application 
to  purchase  the  land  from  the  state  as  pub- 
lic land,  not  for  her,  but  for  himself.  The 
facts  revealed  by  the  record  show  that  he  is 
the  person  making  the  application  to  pur- 
chase the  land  as  public  land.  No  applica- 
tion was  made  by  Lou  Leonard  for  that  pur- 
pose. It  Is  for  Richard  Holmes  that  the 
county  surveyor  is  called  upon  to  survey  the 
land,  in  keeping  with  his  application  to  pur- 
chase the  same.  It  was  for  Richard  Holmes 
that  the  surveyor  acts  in  making  the  survey. 
Richard  Holmes  employed  the  county  sur- 
veyor to  make  the  survey.  Richard  Holmes 
was  in  possession  of  the  right  under  the  ap- 
plication to  purchase,  to  make  the  survey, 
and  in  person  he  delivers  this  evidence  of 
this  right  to  have  the  land  surveyed  to  the 
county  surveyor  for  that  purpose,  refusing  to 
trust  It  to  Lou  Leonard,  who  according  to  her 
testimony  is  the  owner  of  the  proi>erty. 
These  'facts,  are  undisputed,  and  do  not  re- 
flect a  gift,  but  they  indicate  a  claim  of 
ownership  on  the  part  of  Richard  Holmes 
himself.  They  do  not  indicate  a  claim  of 
ownership  or  an  adverse  claim  to  the  prop- 
erty occupied,  on  the  part  of  Lou  Leonard. 
For  the  time  taxes  were  paid  on  this  location 
of  Richard  Holmes  it  is  Richard  Holmes  ren- 
dering this  pre-emption  for  taxes  as  his  proi>- 
erty  in  connection  with  other  property  owned 
by  him.  It  is  Richard  Holmes  to  whom  the 
tax  reoclpts  are  Issued  when  the  taxes  are 
paid,  and  It  is  Richard  Holmes  that  has  paid 
the  taxes  on  this  location  during  all  of  the 
time  it  was  occupied  by  Lou  Leonard,  and  the 
evidence  does  not  reveal  a  single  instance 
of  Lou  Leonard  dtber  rendering  the  land  for 
taxes  or  paying  any  taxes  thereon,  but  does 
reveal  the  fact  that  Lou  Leonard  during  all 
of  said  time  was  acquainted  with  the  tact 
that  her  father,  Richard  Holmes,  was  render- 
ing said  land  for  taxes  as  bis  own,  was  pay- 
ing the  taxes  thereon  in  bis  own  name,  and 
was  asserting  thereto  in  every  notorious  way 
IKissible  a  claim  of  right  to  the  property. 

The  evidence  further  reveals  the  fact  that 
Lou  Leonard,  If  she  ever  occupied  the  prop- 
erty, did  it  with  knowledge  of  this  claim  on 
the  part  of  Richard  Holmes,  and.  In  our  opin- 
ion before  Lou  Leonard  could  establish  In 
herself  a  title  to  the  property  under  and  by 
virtue  of  the  limitation  statutes,  she  would 
be  required  to  show  a  holding  adverse  to  all 


other  persons.  The  evidence  in  the  record 
shows  that  the  only  assertion  of  ownership 
by  any  person  was  the  dalm  of  lUcliard 
Holmes  during  the  period  the  pn^;>erty  was 
claimed  to  have  been  occupied  by  his  daugh- 
ter, Lou,  and  Richard  Holmes  is  not  In  this 
cause  asserting  any  dalm  to  the  property. 
This  suit  is  founded  solely  on  the  supposed 
gift  from  Richard  Holmea  to  his  daughter, 
Lou,  and  the  subsequent  occupancy,  posses- 
sion, and  claim  of  ownership  on  the  part  of 
appellee  Lou  Leonard.  The  evidence  shows 
also  that  Richard  Holmes  attempted  to  pre- 
empt the  land,  and  that  was  during  the  time 
Lou  Leonard  ])eslded  theremi,  and  while 
Richard  Holmes  was  rendering  the  land  for 
taxes  and  paying  the  taxes  thereon,  he,  as 
well  as  all  other  persons,  looked  upon  the 
land  as  public  vacant  domain,  subject  to  pre- 
emption. The  testimony  shows  that  the  Mc- 
6ee  league  at  that  time  was  not  definitely 
located,  its  whereabouts  not  generally  known. 
It  was  generally  supposed  by  all  persons  la 
that  particular  community  that  this  land  was 
vacant  land,  and  that  Richard  Holmes,  In 
attempting  to  locate  on  or  pre-empt  the  same, 
regarded  it  as  public  land.  The  iMsitive  tes- 
timony of  Johnson,  the- witness  of  appellee, 
and  who  was  present  when  the  sur\-ey  was 
originally  made  for  Richard  Holmes,  stated 
that  it  was  at  that  time  regarded  by  him 
and  Richard  Holmes  and  all  other  persons  as 
public  land.  The  John  McGee  league  was 
definitely  located  some  time  about  the  year 
1900,  and  In  1901  the  David  McWilllams  160 
acres  was  resurveyed,  and  corrected  field 
notes  made  thereon,  and  which  corrected 
field  notes  were  made  to  refer  to  the  John 
McGee  league,  and  recognized  the  John  Mc- 
Gee league,  but  disregarded  the  Richard 
Holmes  pre-emption,  and  Richard  Holmes, 
then  the  owner  of  the  McWlHiams,  and  liv- 
ing thereon,  accepted  the  corrected  work,  and 
after  that  time  never  asserted  any  claim,  nor 
did  he  have  any  occupancy  of  any  portion  of 
the  land  sued  for.  Richard  Holmes  lived  on 
the  McWilllams  tract  at  the  time  appellants 
acquired  their  record  title  to  the  McGee 
league,  and  Richard  Holmes  died  without 
ever  asserting  any  title  to  any  portion  of  the 
McGeo  in  confilct  with  the  rights  acquired  by 
appellants  in  their  piu-chase. 

The  testlmonr  i^as  been  set  out  at  length 
for  the  purpose  of  showing  that  the  occupan- 
cy of  the  land  for  the  time  required  by  tbe 
statute  was  very  uncertain;  that  the  said 
occupancy  rested  almost  entirely  upon  tbe 
contradictory  statements  of  Lou  Letmard  her- 
self; that  the  other  testimony  shows  con- 
clusively,  not  only  that  Lou  Leonard  did  not 
and  had  not  at  any  time  paid  taxes  on  the 
land,  but  that  the  taxes  were  assessed  in  the 
name  of  and  were  iMdd  by  her  father  up  until 
the  time  the  corrected  field  notes  of  the  Mc- 
Gee were  filed,  and  that  after  that  her  father 
did  not  pay  taxes  upon  tbe  land,  and  this 
continued  up  to  and  Indladlug  tbe  time  he 
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died.  The  testlniony  Is  In  sndh  shape  as  thlij 
court  could  not  say  with  any  degree  of  cer- 
tainty that  either  Lou  Leonard  had  occupied 
the  land  for  the  time  required  to  perfect  her 
claim  under  the  10-year  statute,  or  that  the 
occupancy  was  adverse  to  her  father  and  to 
all  the  world,  or  that  the  claim  was  probably 
made  or  shown  In  any  way  to  lndl(»te  that  it 
was  adverse  to  the  one  paying  the  taxes  and 
rendering  the  same  for  taxes,  to  wit,  her 
father,  Richard  Holmes. 

We  are  not  unmindful  of  the  fact  that  the 
Jury  had  all  of  these  witnesses  and  all  of 
these  facts  before  it  for  its  consideration, 
and  we  would  not  be  willing  to  disturb  a 
verdict  on  these  assignments  alone,  but,  taken 
in  connection  with  the  fact,  as  her^nafter  set 
up,  and  shown  in  the  motion  for  new  trial, 
we  believe  that  the  said  motion,  as  herein- 
after given,  should  have  been  granted  by  the 
lower  court 

[2]  The  assignment  of  error  complaining 
of  the  action  of  the  court  in  refusing  to 
grant  a  new  trial  on  account  of  newly  dis- 
covered evidence  Is  as  follows:  ■ 

"The  court  erred  In  refusing  to  grant  a  new 
trial  in  this  eanae  'becaose  of  the  newly  discov- 
ered  evidence  of  the  witnesses,  Bob  Galloway, 
J.  E.  Marshall,  Joseph  Odom,  Ned  Gasoway, 
Robert  Gasoway,  Houston  Pierce,  and  Berry 
Fowler,  as  shown  by  their  affidavits  hereto  at- 
tached.' " 

The  afifl'davlts  ehow  that  these  affiants 
knew  Richard  Holmes  and  Cynthia  Holmes 
from  the  time  before  they  lived  on  the  Hines 
place  until  they  died;  that  they  lived  on  It 
all  the  time  about  2  miles  from  th«n  and 
knew  tbem  well  and  visited  them  often ;  that 
tbey  remembered  the  circumstance  of  their 
moving  from  the  Hines  place  and  Lon  Foster 
and  Levi  Leonard  getting  married.  They  fur- 
ther make  oath  that  Richard  Holmes  and  bis 
wife,  Cynthia  Holmes,  moved  from  the  Hines 
place  to  the  David  McWiUlams  place,  where 
they  lived  trntil  they  died;  that  they  lived 
in  the  same  house  on  the  McWllIlams  place 
from  the  time  they  first  went  there  until 
Richard  died ;  that  Lou  Leonard  lived  in  the 
house  with  them  after  Dan  Foster  left  all 
the  time  until  she  married  Levi  Leonard,  and 
She  was  living  there  when  she  married  LevL 

The  record  reflects  that  a  laiige  part  of  the 
occupancy  rdled  on  by  appellees  of  the  land 
sued  for  was  that  of  Holmes  himself.  The 
testimony  of  appellee  not  only  was  practical- 
ly all  the  evidence  had  with  reference  to  the 
alleged  gift  by  her  father  to  her  of  the  land 
In  controversy,  but  also  the  testimony  with 
reference  to  the  occupancy  by  herself  and 
her  father  of  tiie  land  largely  rested  upon 
her  statementa  If  the  testimony  of  the  wit- 
nesses, whose  testimony  is  sought  to  be  had 
in  this  case,  is  tme,  then  the  testimony  of 
Loo  Leonard  with  reference  to  limitation, 
and  as  to  the  facts  and  times  which  she  and 
her  father  oocni^ed  the  land  in  controversy 
took  place,  were  not  true.  In  other  words, 
this  court  can  have  no  doubt  with  reference 
to  the  materiality  of  the  testimony,  and  aan- 


not  say,  In  the  light' of  the  record;  that  If 
eald  testimony  had  been  produced  on  the  trial 
of  this  cause,  the  result  would  not  have  been 
different.  We  are  much  opposed  to  disturb- 
ing a  verdict  of  the  lower  court  on  the 
ground  of  any  newly  discovered  evidence,  and 
would  not  do  so  If,  In  our  opinion,  the  justice 
of  the  case  had  been  attained. 

As  said  by  Chief  Justice  Wheeler,  in  the 
case  of  Mitchell  v.  Bass,  26  Tex.  376: 

"The  losing  party  too  often  finds  it  an  easy 
matter  to  obtain  new  evidence  to  snpply  for- 
mer deficiencies.  It  is  easy  to  claim  the  dis- 
covery of  new  evidence  wben  the  claim  is  really 
unfounded  or  the  result  of  negligence  In  the  first 
preparation ;  and  it  woald  be  of  dangerous  con- 
sequence to  the  rights  of  parties  and  the  safe 
administration  of  justice  for  the  courts  to  grant 
new  trials  to  parties  merely  to  correct  their 
own  error,  when  they  discovered  where  they 
were  deficient,  and  when  the  requisite  industry 
and  vigilance  would  have  supplied  the  deficiency, 
in  time.  Such  motions  are  received  with  care- 
ful scrutiny,  and  are  held  to  address  themselves 
very  much  to  the  discretion  of  the  court ;  and, 
where  the  court  has  refused  an  application  made 
upon  this  ground,  the  appellate  court  will  not 
reverse,  unless  it  shall  appear .  that  the  court 
below  has  not  exercised  its  discretion  according 
to  the  established  rules  of  law.  Yet,  much  as 
should  be  left  to  the  discretion  of  the  court,  and 
reluctant  as  the  appellate  court  may  be  to  inter- 
fere with  the  exercise  of  that. discretion,  there 
are  cases  where  the  established  rules  of  law 
and  the  principles  of  adjudged  cases  would  be 
disregarded  if  a'  party  was  denied  a  new  trial 
npKjn  newly  discovered  evidence.  The  party  who 
brings  himself  within  the  principles  of  such  cas- 
es is  entitled  to  a  new  trial  as  a  matter  of  right, 
unless  it  be  in  those  cases  where  it  is  apparent 
to  the  court  that  the  justice  of  the  case  has  been 
attained.  Where  there  can  be  any  doubt  of  the 
justice  of  the  verdict,  to  refuse  a  •  new  trial, 
when  the  party  has  really  discovered  new  evi- 
dence of  a  conclusive  tendency,  would  be  against 
justice  and  precedent.  •  •  *  We  do  not  re- 
gard it  as  liable  to  the  objection  that  it  is  cu- 
mulative evidence.  It  is  not  proposed  to  mul- 
tiply witnesses  to  any  distinct  fact  or  circum- 
stance testified  to  by  witnesses  upon  the  trial; 
but  it  brings  to  light  a  new  and  independent 
truth,  which  the  testimony  upon  the  trial  sought, 
but  in  vain,  to  prove." 

In  Hllbum  v.  Harris,  2  Tex.  Civ.  App.  395, 
21  a  W.  6T3,  it  is  said: 

"It  is  desirable  that  there  should  be  an  end 
of  litigation  with  as  little  delay  and  expense  as 
possible  consistent  with  the  great  end  of  litiga- 
tion, a  correct  decision  of  causes  according  to 
their  real  merits;  but  it  should  always  be 
sought  in  subordination  to  the  great  end  to  be 
attained." 

The  parties  plaintlfF  to  this  action  are  ne- 
groes. The  period  of  possession  upon  which 
limitation  title  Is  founded  extends  from  1872 
until  1887.  At  the  time  of  defendant's  pur- 
chase of  the  property  ther^  was  no  possession 
nor  evidence  of  possession,  and  no  actual  as- 
sertion of  ownership  in  the  plaintiffs  or  any 
other  person.  Defendants  were  not  resi- 
dents of  the  county.  They  were  required  to 
rely  on  the  efforts  of  employed  agents  to  ob- 
tain amSa.  information  with  reference  to  the 
possession  of  the  plaintiffs  as  oonld  be  had. 
They  used  Uie- utmost  diligence  in  the  selec- 
tion of  agents,  hiring  Mr.  Cox,  who  was  an 
old  resident  of  the  county  and  aogoaintec 
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with  the  old  lahabltants,  and  in  addition  to 
his  services  obtained  the  services  of  Mr. 
Howard,  an  old  resident  and  office  holder  of 
the  county.  It  Is  shown  in  this  connection 
that  the  testimony  was  discovered  after  the 
trial  in  the  district  court;  that  the  defend- 
ants in  the  case,  as  above  stated,  were  not 
acquainted  wlh  the  Inhabitants  of  Newton 
county,  personally,  and  did  not  come  in  contact 
with  them.  The  agents  employed  by  appel- 
lants failed  to  discover  the  witnesses  discov- 
ered since  the  trial. 

As  we  have  before  set  out,  the  testimony 
of  the  witnesses  is  not  only  relevant  and 
very  material,  but  It  is  very  probable,  to  say 
the  least  of  it,  that  this  testimony  tnlgbt 
change  the  result  on  another  trial,  and,  as 
above  stated,  the  testimony  with  reference  to 
the  occupancy  of  appellee  Lou  Leonard,  and 
that  of  her  father,  -was  practically  relied  on 
by  the  appellee  to  sustain  her  contentions. 
Tli&  record  Is  not  In  such  shape  as  that  this 
court  could  say  that  justice  has  been  met 
in  the  cause.  If  the  jury  had  been  furnished 
with  this  newly  discovered  testimony,  the  re- 
sult, perhaps,  would  have  been  difterent 
At  least,  the  appellants  having  shown  reason- 
able diligence  to  obtain  the  same,  we  are 
of  opinion  that  a  new  trial  should  have  been 
granted. 

Therefore,  in  order  that  Justice  may  be 
done,  this  cause  is  reversed  and  remanded 
for  a  new  trial. 


STRIEBEB  et  al.  v.  WARD  et  al.    (No.  5834.) 

(Court  of  CTiril  Appeals  of  Texas.    San  Antonio. 

June  15,  1917.) 

1.  Nuisance  «=>80  —  Cotton  Gin  —  Injunc- 
tion. 

The  bullclinir  of  a  cotton  gin  and  mill  In 
a  business  district  intcrgeoted  by  a  railroad, 
whore  mills,  gins,  and  factories  are  running, 
and  there  are  only  three  residences,  will  not  be 
enjoined  at  the  suit  of  the  owners  of  these  resi- 
dences on  the  ground  that  their  inmates  will  be 
annoyed  by  noise,  and  dust  beini;  blown  there 
by  the  wind,  where  it  is  not  claimed  that  the 
property  will  be  rendered  worthless  or  unin- 
habitable, nor  that  defendants  are  not  able  to 
respond  iia  damages  that  might  be  found  against 
them. 

[Ed.   Note.— F\>r   other   cases,   see  Nuisance, 
Cent.  Dig.  {  192.] 

2.  Ndisance  «=!»80— Injunction. 

The  erection  of  gin  in  a  business  district 
v^l  not  be  enjoined  as  a  nuisance  at  the  suit 
OT  owners  of  residences  in  the  neighborhood  in 
order  to  force  defendants,  to  bay  property  of 
plaintiffs,  or  to  protect  one  not  a  party  to  the 
suit  from  competition  in  his  line  of  business. 
[EM.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {  192.] 

3.  Nuisance  €=»80— Itjmumptions. 

Unless  it  should  appear  that  a  cotton  gin 
cannot  be  used  or  controlled,  so  as  not  to  injure 
adjacent  property,  plaintiffs  cannot  enjoin  its 
erection,  for,  the  business  of  ginning  being 
legitimate,  and  not  a  nuisance  per  se,  it  is  pre- 
sumed that  it  will  be  conducted  in  such  a  man- 
ner as  not  to  injure  any  one. 

[Ed.   Note.— For   other  cases,  see  Nuisance, 
Cent.  Dig.  g  192.] 


4.  NUISANCB  «sai8i— X^noENCB. 

It  is  not  sufficient  to  show  that  a  cotton 
gin  will  be  a  nuisance  to  residents  in  the  neigh- 
borhood, that  other  gins  built  in  the  vicinity 
have  caused  inconvenience  due  to  noises  and 
dost,  where  the.  evidence  shows  that  improved 
machinery  will  be  used  which  will  eliminate 
them,  and  which  is  not  shown  to  have  been 
used  in  the  other  gins,  and  where  it  appears 
that  the  prevailing  winds  are  such  as  not  to 
carry  dust  from  the  proposed  gin  to  plaintiffs' 
residences. 

[E3d.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  §§  196-199.] 

Appeal  from  District  Coijrt,  Karnes  Coun- 
ty; F.  G.  Chambllss,  Judge. 

Action  by  D.  R.  Ward  and  others  against  C. 
L.  Strleber  and  others.  B^om  a  judgment  in 
favor  of  plaintiffs,  defendants  appeal.  Re- 
versed and  remanded. 

Faith  &  Murray,  of  Runge.  and  H.  W.  Wal- 
lace, of  Cuero,  for  appellants.  W.  T.  Scar- 
borough, of  Runge,  Williamson  &  Klinge- 
■mann,  of  Karnes  City,  and  Fly  &  Ragsdale,  of 
Victoria,  for  appellees. 

FLY,  C.  J.  This  Is  a  suit  Instituted  by 
D.  R.  Ward,  A.  B.  Mueller,  A.  B.  Schroeter, 
Will  Booth,  and  Mrs.  Emma  Schrade,  as 
guardians  of  the  estate  of  EVlward  Springer, 
a  minor,  to  restrain  C.  I*  Strleber,  W.  F. 
Strleber,  A.  A.  Strleber,  and  F.  P.  Strleber 
from  erecting  a  mill  and  gin  on  lots  1  to  6,  in- 
clusive, forming  the  south  half  of  block  26 
in  the  town  of  Runge.  A.  R  Schroeter  and 
Mrs.  Schrade  withdrew  from  the  suit  and 
need  not  be  further  mentioned.  It  was  al- 
leged that  Will  Booth,  with  his  family.  Ured 
about  225  feet  in  a  north  direction  from  ap- 
pellants' lota,  that  A.  B.  Mueller  was  the 
owner  of  a  lot  175  feet  north  from  the  in- 
tended site  of  the  mill  and  gin,  and  that  Ward 
resides  with  his  family  about  200  feet  from 
the  Intended  site.  It  was  alleged  that  dost, 
dirt,  and  cotton  fibres  from  the  intended  im- 
provements would  be  carried  by  prevailing 
south  winds  to  the  residences  of  appdlees, 
and  would  destroy  their  comfort  and  render 
them  almost  uninhabitable,  and  that  the 
noises  would  disturb  the  peaoe  and  comfort 
of  the  inmates  of  the  homes. 

A  temporary  restraining  order  was  grant* 
ed,  and  on  a  hearing  of  a  motion  to  dissolve, 
the  court  held  that  the  loj  unction  was  prop- 
erly granted,  but  because  some  of  the  plain- 
tiffs had  withdrawn  and  l>ondsuien  on  the 
bond  for  injunction  asked  to  be  relieved,  and 
because  appellees  consented  to  file  a  new 
bond,  a  new  temporary  writ  would  be  gTant> 
ed.    Then  follows  the  order: 

"It  is  therefore  on  this  the  16th  day  of  May. 
A.  D.  1917,  ordered,  adjudged  and  decreed  by 
the  court  that  the  said  temporary  injunction 
as  heretofore  Issued  in  this  cause,  be  hereby 
nnd  the  same  shall  stand  dissolved  and  abated. 
But  it  is  further  ordered,  adjudged  and  decreed 
by  the  court  that  upon  said  (plaintiffs.  Ward, 
Mueller  and  Booth,  filing  their  bond  in  this 
cause  witliin  five  days  from  this  date  in  the  sum 
of  £1,000,  conditioned  and  approved  as  requir- 
ed by  law,  that  the  clerk  of  the  district  court 
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of  Karnes-  county  will  Issue  the  temporary  writ 
of  injunction,  enjoining  and  rcstraininiT  the  de- 
fendants as'  prayed  for  by  said  plaintiffs,  and 
said  defendants  are  hereby  restrained  pending 
the  filing  by  plaintiffs  of  said  new  bond  or  said 
five  days,  from  doin?  any  of  the  acts  complain- 
ed of  by  plaintiffs." 

Schroeter,  who  withdrew  from  the  BUlt, 
swore  that  one  of  the  Amlms,  who  owns  two 
gins  In  the  Tlclnity,  one  In  an  adjacent  block 
to  the  west,  Induced  him  to  Join  in  the  suit 
and  promised  to  pay  all  expenses.  This  was 
not  denied  by  Amlm.  Ward,  prior  to  the 
Instltutiorf  of  the  suit,  had  consented  to  a  gin 
being  built  where  appellants  desire  to  build, 
and  afterwards  he  signed  a  petition  protest- 
ing the  building  of  the  gin,  presented  to 
him  by  Booth  and  Mixon,  the  latter  who 
was  operating  a  gin.  Amlm  consulted 
with  the  attorneys  of  appellees,  and  was 
present  at  the  trial,  but  did  not  testify.  The 
proposed  gin  and  mill  will  be  situated  on  a 
block  facing  the  railroad  track  In  a  mllllug 
and  business  district.  One  of  the  Amlm  gins 
Is  on  the  blo<*  Immediately  west  of  appel- 
lants' land,  and  another  Just  across  the  rail- 
road south.  There,  is  in  the  neighborhood  the 
oil  company  premises,  the  round  bale  com- 
pany plant,  and  the  warehouse  company  block. 
There  are  three  gins  on  three  blocks  In  that 
neighborhood.  On  Helena  street,  one  block 
east  of  appellants'  land,  are  many  business 
houses  of  the  town.  Ward  Is  on  the  north- 
east lot  of  block  26,  on  which  is  situated  ap- 
pellants' land,  and  directly  across  the  street 
north.  Is  Schroeter's  printing  office,  In  which 
Is  operated  a  gasoline  engine,  which  makes 
noise  as  do  all  gasoline  engines,  more  or  less. 
Amlm  lives  In  the  northeast  corner  of  block 
13,  Just  across  the  street  from  where  appel- 
lants propose  to  buUd.  Mueller  has  no  house 
on  his  lot  In  the  northwest  corner  of  block 
26,  but  got  out  a  building  permit  after  he 
beard  that  appellants  intended  to  erect  a 
mill  and  gin  on  the  south  part  of  the  block. 
Just  across  the  street  from  appellants'  land 
are  the  shipping  pens,  and  Just  east  of  those 
are  the  dty  Jail  and  beer  house.  The  uncon- 
trorerted  testimony  showed  that  appellants 
were  seeking  to  build  In  a  district  of  mills, 
gins,  warehouses,  electric  light  works,  ship- 
ping pens,  Jails  and  beer  houses,  and  not  In  a 
residence  district.  The  prevailing  winds  in 
no  season  would  carry  dust  over  Ward's 
bouse  from  the  proposed  gin  site.  The  suit 
seems  to  be  one  more  to  suppress  competition 
in  the  ginning  business  than  to  suppress  or 
prevent  a  nuisance.  Amlm  said  there  was 
not  enough  business  for  another  gin.  There  is 
testimony  tending  to  show  that  Mueller  and 
Ward  wanted  to  sell  their  property  and  deem- 
ed the  time  and  circumstances  auspicious. 
Mueller  admitted  that  he  asked  Reuser  if  he 
thought  appellants  would  buy  his  lots,  and 
that  Ward  wanted  to  sell  too.  Mueller's 
fatber  runs  a  gristmill  In  Range.  Booth  lived 
just  across  the  street  from  Arnlm's.  gin,  but 
never  complained  to  him  about  the  dust  and 
lint.  Ward  admitted  seeing  Amlm  in  bis  at- 
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tomey's  office  and  dtscussinK  "the  facts  in 
front  of  him  about  this  injunction."  He- 
also  admitted  that  he  tried  to  sell  bis  prop- 
erty to  appellants. 

[1]  The  evidence  clearly  shows  that  the 
proiMsed  gin  and  mill  were  to  be  erected  In  a 
district  Intersected  by  a  railroad  and  where 
mills,  gins,  and  factories  were  running.  It 
was  not  a  residence  district,  there  being  only 
three  residences  in  the  vicinity  and  one  of 
them  owned  by  Amlm  on  bis  gin  block.  Such 
■vicinities  as  the  one  described  in  the  evidence 
are  those  usually.  If  not  always,  set  apart  to- 
buslness-,  and  cannot  be  protected  for  resi- 
dence purposes.  About  depots  and  statlcms 
people  do  not  usually  build  their  bouses,  and, 
if  compelled  by  drcnmstances  so  to  do,  it 
must  be  done  with  the  disturbances  and  an- 
noyances in  view  that  are  naturally  connect- 
ed with  such  places.  As  said  by  Judge  Key 
in  Gose  v.  Coryell,  59  Tex.  Civ.  App.  504,  I'M 
S.  W.  1164: 

"The  better  considered  cases  and  the  weight 
of  authority  are  to  the  effect  that  in  eases  of 
this  kind  locality  is  to  be  considered  in  deter- 
mining whether  there  is  a  nuisance,  and  if  so, 
whether  relief  should  be  awai-ded  by  injunction 
or  the  injured  party  restricted  to  an  action  for 
damages,  for  what  might  constitute  a  nuisance 
in  one  locality  might  not  be  so  in  anotner.  It 
has  been  held  that  a  business  which  might  bo- 
proper  in  a  business  or  manufacturing  neigh- 
lx>rhood  may  be  a  nuisance  when  conducted  in  a 
residential  district;  and,  on  the  other  hand,  a 
ba»nes8  which  with  its  incidents  might  well  be- 
considered  a  nuisance  in  a  residential  section 
of  a  city  or  village  may  not  be  subject  to  such 
complaint  where  conducted  in  a  business  or 
manufacturing  locality." 

There  was  nothing  unreasonable  In  the  at- 
tempt of  appellants  to  build  their  gin  and 
mill  In  a  section  of  gins,  mills,  and  other 
business  booses,  and  the  existence  of  Isolated 
homes  in  the  section  should  not  lay  them  lia- 
ble to  be  ^enjoined  from  using  tbelr  property 
for  lawful  purposes.  'If  they  are  ccHupelled 
to  build  in  a  neighborhood  where  there  Is  no 
residence,  they  may  be  compelled  to  leave 
Runge  and  hunt  for  a  more  hospitable  place. 
As  said  by  Judge  Cooiey  in  the  case  of  Gil- 
bert V.  Showerman,  23  Mich.  448,  cited  In  the 
Gose-Coryell  Case: 

''We  cannot  shut  our  eyes  to  the  obvious  truth 
that  if  the  running  of  this  mill  can  be  enjoin^ 
ed,  almost  any  manufactory  in  any  of  our  cities 
can  be  enjoined  upon  similar  reasons.  Some 
resident  must  be  Incommoded  or  annoyed  by 
almost  any  of  them.  In  the  heaviest  business 
quarters  and  among  the  most  offensive  trades  of 
every  city  will  be  found  persons  who,  from 
motives  of  convenience,  economy  or  necessit.v, 
have  taken  up  their  abode;  but  in  the  admin- 
istration of  equitable  police,  the  greater  and 
more  general  interests  must  be  regarded  rather 
than  the  inferior  and  special.  The  welfare  of 
the  community  cannot  be  otherwise  subserved 
and  its  necessities  provided  for.  Minor  Incon- 
veniences must  be  remedied  by  actions  for  the 
recovery  of  damages  rather  than  by  the  severe 
process  of  injunction." 

This  was  said  In  a  case  In  which  the  resi- 
dence was  already  built  and  occupied  and 
the  mill  was  only  contemplated.  It  fits  this 
case  with  great  precision.  To  the  same  ef- 
fect is  Rainey  r.  Railway,  99  Tex.  27«,  89 
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S.  W.  768,  90  S.  W.  1096,  8  L.  R.  A.  (N".  S.) 
500,  122  Am.  St.  Rep.  622,  13  Ann.  Gas.  580, 
In  which  It  is  said : 

"So  if  the  injury  be  small  and  capable  of  be- 
ing estimated  in  money  and  a  money  payment 
is  an  adequate  compensation,  and  the  injunc- 
tion would  operate  oppressively  to  the  defend- 
ant, then  it  may  be  that  it  would  b*  proper  to 
refuse  to  enjoin." 

In  the  case  before  this  court  the  appellees 
swore  to  the  amount  each  would  be  damaged 
by  the  erection  of  the  gin  and  mill,  and  did 
not  claim  that  their  property  was  rendered 
worthless  or  uninhabitable.  Appellants  were 
not  compelled  to  buy  the  property  of  appel- 
lees, as  they  evidently  desired,  in  order  to 
use  the  pr<^)erty  owned  by  them  in  a  miUlng 
•district 

[2]  It  is  not  contended  that  appellants  are 
not  amply  able  to  respond  in  damages  that 
may  be  found  against  them  in  this  case  as 
sustained  by  appellees,  and  no  necessity  ap- 
pears for  the  issuance  of  an  injunction  to 
prevent  the  use  of  their  property  by  appel- 
lants, in  a  location  in  .which  the  facts  show 
they  have  a  right  to  use  It  as  desired  by 
them.  Equity  will  not  allow  appellees  to 
have  an  injunction  either  to  force  a  sale  of 
their  property  or  to  protect  one  not  a  party 
to  the  suit  from  competition  in  his  line  of 
business. 

[3]  Unless  it  should  appear  that  a  cotton 
giu  cannot  be  used  or  controlled  so  as  not  to 
Injure  adjacent  property,  they  could  not  en- 
Join  the  building  of  the  mill,  for  the  business 
of  ginning  being  legitimate,  it  will  be  pre- 
sumed that  it  will  be  conducted  in  sudi  a 
manner  as  not  to  Injure  any  one.  It  cannot 
be  said  that  a  cotton  gin  is  a  nuisance  per 
se,  and  appellees  failed  to  show  that  it  would 
necessarily  be  nsed  in  such  a  way  that  It 
would  become  a  nuisance.  Pom.  Eq.  No.  6, 
vol.  1,  !  524 ;  Faulkenbury  v.  Wells,  28  Tex. 
Civ.  App.  621,  68  8.  W.  32T;  Hamm  v.  Gunn, 
«1  Tex.  Civ.  App.  424,  113  S.  W.  304.  As 
said  In  the  case  last  cited: 

"Cotton  gins  are  among  the  beneficial  and 
useful  appliances  of  modem  life,  and  in  a  large 
part  'neces.<!ary  to  the  rapid  utilization  of  one 
of  the  staple  products  of  the  South,  and  before 
a  citizen  should  be  permitted  to  abate  a  busi- 
ness or  enterprise  of  this  kind,  he  should  be 
required  to  show  that  its  operation  was  so  con- 
ducted as  to  in  some  material  way  injure  him 
or  interfere  with  the  comfortable  use  of  his 
own  property." 

If  a  citizen  builds  bis  house  near  a  railroad 
depot,  In  a  locdlity  rarely  used  for  residence 
purposes,  but  set  apart  to  all  kinds  of  fac- 
tories, warehouses,  and  machine  shops,  he 
must  be  content  to  endure  the  Inconveniences 
and  annoyances.  Incident  to  such  location. 
Not  only  this,  but  when  the  Inspiration  of 
his  appeal  for  relief  appears  to  be  drawn 
from  a  mill  and  gin  owner  seeking  to  cir- 
cumvent a  proposed  rival  and  stifle  competi- 
tion, small  consideration  will  be  given  his 
prayer  for  relief  in  a  court  of  equity. 

[4]  The  uncontroverted  evidence  shows 
that  Improved  machinery  .will  be  used  by  ap- 


pellants   which    win    eliminate    dust,    and 
Ward's  house  is  northeast  of  the  land  of 
appellants,  and  not  In  the  line  of  prevsiilng 
winds  In  either  season  of  the  year.    It  was 
in  proof,  and  every  Texan  knows,  tliat  the 
prevailing  winds  in  summer  are  from   the 
southeast,  and  could  not  carry  dust  from  a 
point  southwest  of  a  given  point  to  that  point 
As  shown  by  the  evidence  a  southwest  wind 
rarely  blows  In  this  part  of  Texas,  and  no 
other  wind  would  carry  dust  or  lint  from  the 
proposed  location  of  the  gin  to  Ward's  bouse. 
If  Booth's  house  Is,  as  be  says,  directly  north 
of  the  proposed  gin  site,  the  dust  would  not 
be  carried  by  the  prevailing  southeast  sum- 
mer .winds  to  or  near  his  home.    Dust  from 
lot  6  In  block  26  might  be  carried  to  bis  bouse, 
but  it  was  not  proposed  to  place  the  gin  on 
that  lot,  but  on  the  opposite  comer.    No  com- 
plaint was  ever  made  of  the  dust  by  Booth, 
although  he  swore  that  he  had  been  troubled 
for  years  by  the  dust  from  the  Arnim  gins. 
Mueller  has  a  lot,  but  no  house  on  block  26, 
and  the  building  of  a  mill  in  a  business  dis- 
trict should  not  be  stopped  because  Mueller 
might  conclude  to  build  a  house  at  some  time. 
Recurring  to  the  evidence  as  to  the  opera- 
tion of  the  proposed  gin  causing  annoyance, 
discomfort,  and  Inconvenience  to  appellees, 
we  And  that  the  gin  to  be  erected  is  of  the 
most  modem  and  Improved  pattern,  that  it 
has  appliances  for  minimizing  the  escape  of 
dust  or  the  creation  of  noises,  and  there  is 
no  testimony  that  tends  to  controvert  that 
testimony.     The  only  testimony  relied  upon 
by  appellees  to  show  that  the  gin  will  be  a 
nuisance  is  that  other  gins  theretofore  built 
in  the  vicinity  had  caused  the  inconveniences 
of  which  complaint  was  made,  and  It  was 
anticipated  that  the  new  gin  would  cause 
similar  discomfort  and  annoyance.    Whether 
the  old  gins  have  the  modem  appliances  for 
prevention  of  the  dissemination  of  dust  and 
the  repression  of  noises  was  not  shown.    No 
effort  was  made  to  meet  the  evidence  offered 
as  to  the  effective  appurtenances  of  gins  that 
.would  be  employed  in  the  proposed  building 
to  lessen  dust  and  sound.    A  gin  is  not  a 
nuisance  per  se,  even  though  erected  in  the 
immediate   vicinity   of  residences.     In   this 
southern  country,  filled  with  a  rural  popula- 
tion, which  prospers  or  materially  suffers  In 
the  same  ratio  that  the  cotton,  one  of  the 
controlling  products  of  the  world.  Is  produc- 
tive or  otherwise,  the  cotton  gin,  one  of  the 
greatest  inventions  of  the  age,  could  never  be 
classed  as  a  nuisance  without  ample  evidence 
to  place  it  In  that  undesirable  class.    Usually 
a  cotton  gin  Is  a  blessing  in  any  southern 
community  to  the  farmer  and  producer,  a 
necessity  and  not  a  nuisance.    Rouse  v.  Mar- 
tin, 75  Ala.  610,  51  Am.  Dec  463,  and  notes 
thereunder;    Robinson  v.  Dale,  62  Tex.  Civ. 
App.  277,  131  S.  W.  308;  Moore  ▼.  Coleman. 
185  S.  W.  936. 

The  Judgment  is  reversed,  the  tonporary 
injunction  dissolved,  and  the  cause  remanded 
for  a  trial  on  the  merits. 
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ARMSTRONG  v.  GIFFORD.     (No.  5879.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  0,  1917.     Rehearing  Denied 

June  30,  1917.) 

1.  Fleadino  €=»8(7) — Answeb  —  GoNsrauc- 
TioN  OF  Contract. 

An  answer  alleging  that  an  alleged  right  of 
plaintiff  "was  never  agreed  or  contemplated  by' 
a  contract  between  the  parties,  "nor  was  there 
any  provision  therein"  conferring  such  rij;nt,  was 
not  subject  to  exception  as  attempting  to  con- 
strue the  written  contract! 

[Ed.    Note.— For   other  cases,   see   Pleading, 
Cent.  Dig.  {  la] 

2.  Vbwdob    aitd    Pubohabeb    e=5»196— Rkntb 

AND   CbOFB. 

When  there  is  no  agreement  to  the  contrary, 
the  rents  and  crops  from  land  that  has  been 
purchased  pass  with  the  deed  to  the  land. 

[Ed.  Kote.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  404-406.] 

3.  Vewdob    and    Pttrchasbb    *=>19ft— Rentb 

AND   PBOFITB. 

When  a  deed  is  given  and  the  vendor  re- 
mains in  possession  of  the  premises,  he  is  treat- 
ed as  is  the  mortgagee  in  possession  of  mort- 
gaged property,  and  will  be  held  liable  to  the 
vendee  for  the  rents  and  profits  of  the  proper- 
ty ;  the  title  having  passed  to  vendee. 

[Ed  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §f  404-406.] 

4.  VENDOS      and     PtJKCHABEB     €=>152— RENTS 
AND    CBOPS.  ,        ,        ,  t 

Where,  under  a  contract  for  land  purchase, 
the  purchaser  had  a  right  to  a  deed  at  any  time 
he  complied  with  the  contract  the  purchaser, 
when  he  complied  with  the  contract,  had  a  right 
to  a  deed  that  would  embrace  everything  at- 
tached to  the  soiL  including  unsevered  crops, 
and  also  all  unpaid  rents  that  were  not  then 
due. 

[Rd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  304,  SM.] 

Appeal  from  District  Court,  Wharton  Coun- 
ty; Samuel  J.  Styles,  Jud«e. 

Action  by  R.  A.  Armstrong  against  O.  C. 
Glfford.  From  judgment  for  defendant,  plain- 
titr  appeals.    Reversed  and  remanded. 

Gaines  &  Corbett,  of  Bay  Olty,  for  appel- 
lant Hall  &  Barclay  and  Kelley  &  Hawes, 
all  of  Wharton,  for  appellee. 

PDT,  C.  J.  This  Is  a  suit  Ihstituted  by  ap- 
pellant to  recover  of  appellee  the- sum  of  $2,- 
835,90,  alleged  to  be  due  for  services  rendered 
by  appellant  In  procuring  a  purchaser  for 
certain  lands  belonging  to  appellee.  Wblle 
the  suit  was  pending  G.  C.  Glfford  died,  and 
by  an  amended  petition  Mrs.  Annie  Glfford 
and  B.  C.  Roberts,  the  independent  executors 
of  the  will  of  said  6.  C.  Glfford,  were  made 
parties.  Why  the  suit  is  still  styled  as  It  was 
originally  ts  not  apparent,  but  we  follow  the 
style  of  the  case  as  presented  by  the  record, 
although  the  representatives  of  the  dead  man 
are  the  beneficiaries  of  the  appeal  bond.  The 
canse  was  heard  before  a  Jury,  and  a  verdict 
instructed  in  favor  of  ai^Uee. 

This  suit  is  based  on  a  contract  between 
appellant  and  appellee,  dated  February  21, 


1913,  by  whidi  appellant.  In  consideration  of 
$1,000,  was  given  an  option  on  531  acres  of 
land  of  what  is  known  as  the  Waterhouae  & 
Sugar  lands  in  Wharton  county,  until  August 
1,  1913,  at  $60  an  acre.  The  contract  pro- 
vided that  the  consideration  should  be  one- 
flfth  In  cash  and  the  balance  in  one,  two, 
three,  and  four  years,  and  appellant  was 
given  the  right  to  sell  the  land  on  or  before 
August  1,  1913,  on  the  same  terms  of  his  op- 
tion, and  appellee  agreed  to  make  a  deed  to 
the  vendee.  Appellant  was  also  given  the 
right,  with  the  consent  of  appellee,  to  sub- 
divide the  land,  and  sell  not  less  than  one- 
half  of  It  at  $80  an  acre.  It  was  also  pro- 
vided that,  if  appellant  sold  the  land  for 
more  than  $60  an  acre,  the  profit  should  go 
to  appellant,  but  that  he  should  take  a  pro- 
portionate amount  of  the  notes  to  have  a 
Hen  secondary  to  those  taken  by  appellee.  In 
the  event  of  a  sale  of  a  part  of  the  land  ap- 
pellant was  to  deliver  to  appellee  all  moneys 
and  notes  received  frcon  such  sale.  To  pay 
the  $1,000  cash  provided  for  appellant  was  to 
convey  to  appellee  nearly  4  acres  of  land  In 
the  town  of  Wharton,  but  appellant  before 
the  expiration  of  the  (tontract  was  given  au- 
thority to  sell  the  4  acres  for  more  than 
$1,000. 

Afterwards,  on  August  9,  191?,  some  dis- 
pute having  arisen  as-  to  whom  the  rents  of 
the  531  acres  should  belong,  another  contract 
was  drawn  providing  that  possession  of  the 
land  should  not  be  given  until  January  1, 
1914,  and  that  the  land  in  Wharton  should  be 
recJonveyed  to  appellant,  and  it  was  further 
provided: 

"And  whether  said  deed  be  made  to  said 
Armstrong,  or  to  some  other  person  at  his  di- 
rection, the  right  of  said  Armstrong  shall  exist 
to  claim  said  rents  and  crops  and  to  sue  for 
and  recover  same  in  his  own  name,  provided  he 
or  the  vendee,  or  both,  were  entitled  to  a  deed 
under  said  contract  which  would  have  passed 
the  rents  and  crops,  and  as  if  a  deed  had  been 
executed  thereunder,  in  accordance  with  the 
terms  of  said  contract,  and  the  right  of  said 
Gifford  to  claim  and  retain  said  rents  and  crops 
shall  exist  if  such  right  existed  under  said  con- 
tract, without  regard  to  the  language  of  the 
deed  now  to  be  made,  to  the  said  Armstrong 
or  his  order,  or  the  terms  stipulated  in  said 
deed." 

It  Is  provided  In  the  last  contract  that  the 
changes  as  to  the  Interest  not  beginning  un- 
til January  1,  1014,  or  other  matters  therein, 
should  In  no  way  affect  the  rights  of  the  par- 
ties under  the  original  contract  as  to  rents 
and  crops,  but  that  their  rights  should  rest 
strictly  on  the  terms  of  the  original  contract 

[1]  The  fourth  assignment  of  error  assails 
the  action  of  the  court  In  overruling  a  special 
exception  to  that  part  of  the  answer  which 
alleged  that: 

"It  was  never  agreed  or  contemplated  bv  said 
contract,  nor  was  there  any  provision  therein 
that  plaintiff  should  receive  any  commission  or 
compensation  for  the  sale  of  land,  except  as 
stated  in  said  paragraph  that  in  case  he  should 
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sell  the  land  for  more  than  f60  per  acre  he 
should  take  a  proportionate  part'  of  the  notes 
for  the  excess,  upon  the  terms  stated." 

The  only  objection  to  the  pleading  Is  that 
It  is  an  attempt  to  construe  the  written  con- 
tract, and  it  seems  that  appellant  feared  that 
It  might  In  some  way  interfere  with  the  pre- 
rogative of  the  court  to  construe  the  contract. 
We  fail  to  see  any  merit  in  the  assignment 

The  fifth  and  sixth  assignments  of  error 
complain  of  the  acticm  of  the  court  in  over- 
ruling other  special  exceptions  to  the  peti- 
tion, neither  of  which  should  have  been 
sustained.  The  answer  Is  not  open  to  any  of 
the  objections  to  It  made  through  the  excep- 
tions. The  answer  did  not  claim  that  the 
contract  was  revocable,  but  that  appellant 
was  seeking  to  avoid  its  provisions. 

[2]  When  there  Is  no  agreement  to  the  con- 
trary, the  rents  and  crops  from  land  that  has 
been  purchased  pass  with  the  deed  to  the 
land.  Porter  v.  Sweeney,  61  Tex.  213;  Hearne 
V.  Lewis,  78  Tex.  2T6,  14  S.  W.  572.  There 
was  no  deed  made  until  August  13,  1913, 
when  the  land  was  conveyed  to  G.  A.  Harri- 
son by  O.  O.  Gifford.  That  deed  was  made  in 
pursuance  of  the  contract  of  August  9,  1913, 
between  appellant  and  Gifford,  in  which  It 
was  agreed  that  a  deed  would  be  made  in 
which  rent^'  would  not  be  mentioned,  and  that 
no  interest  would  be  charged  on  the  notes  un- 
til January  1,  1914,  at  which  time  possession 
was  to  be  given  the  vendee.  It  was  also  pro- 
vided that  the  status  of  the  rents  should  be 
as  fixed  by  the  contract  of  February  21,  1913. 
It  follows  that  the  making  of  the  deed  did 
not,  under  the  terms  of  the  contract,  affect 
the  rents,  and  the  rights  of  the  parties  re- 
main as  they  were  fixed  by  the  original  con- 
tract. 

With  these  preliminary  matters  settled,  the 
only  Issue  In  this  case  is:  Did  the  making  of 
the  contract  carry  with  it  the  obligation  up- 
on the  part  of  the  owner  of  the  land  when 
be  made  the  deed  to  convey  the  crops  then 
growing  upon  the  land,  but  which  were  not 
in  existence  when  the  contract  was  executed? 
In  other  words,  would  specific  performance 
of  the  contract  Involve  the  duty  to  convey 
the  crops  with  the  land?  Upon  the  answer 
to  that  question  depends  the  decision  of  this 
case. 

[J]  When  a  deed  is  given,  and  the  vendor 
remains  in  possession  of  the  premises,  he  Is 
treated  as  is  the  mortgagee  in  possession  of 
mortgaged  property,  and  will  be  held  liable 
to  the  vendee  for  the  rents  ^nd  profits  of  the 
property.  The  reason  for  this  rule  In  the 
case  of  a  mortgage  Is  that  the  title  still  re- 
mains In  the  mortgagor,  and  he  is  entitled  to 
the  usufruct  of  the  land,  and  in  the  case  of 
the  vendor  the  title  has  passed  from  Iilm  to 
the  vendee  and  he  is  entitled  to  the  rents 
and  profits.  Mortgage  Co.  v.  Gill,  8  Tex.  Civ. 
App.  358,  27  S.  W.  835;  Devlin,  Real  Estate, 
J  862c;  Slemers  V.  Hunt,  28  Tex.  Civ.  Ayp. 


44,  65  S.  W.  62,  66  S.  W.  115;  Hotel  Co.  r. 
Gammon,  41  Tex.  Civ.  App.  1,  91  S.  W.  337. 

[4]  Under  the  terms  of  the  orl^nal  con- 
tract appellant  bad  the  right  to  a  deed  for 
the  land  at  any  time  that  he  complied  with 
the  terms  of  the  contract  and  that  deed  would 
be  a  clear-cut  conveyance  of  the  land,  with- 
out any  reservation  except  what  might  ari<% 
from  the  contract.  Under  the  plain  unequiv- 
ocal language  of  that  contract,  nothing  could 
be  reserved  In  connection  with  the  land  ex- 
cept the  vendor's  lien  to  secure  the  purchase 
money  notes  and  that  arises  only  by  Implica- 
tion. Tiie  evidence  establishes  beyond  ques- 
tion that  a  purchaser  was  found  before  Au- 
gust 1,  1913,  who  was  ready,  willing  and  able 
to  comply  with  the  terms  of  the  contract. 
This  fact  was  recognized  by  G.  O.  Gifford. 
who  was  ready  and  willing  to  give  the  deed 
as  he  had  contracted  to  do.  If  he  coald  re- 
serve the  crops  growing  on  the  land.  No 
such  reservation  had  been  made  in  the  con- 
tract, and  the  execution  of  the  deed  will  date 
back  to  the  date  of  the  contract.  No  doubt 
appellee  would  have  been  authorized  to  have 
severed  the  crops  from  the  land  at  any  time 
before,  but  when  he  did  not  do  this  he  was 
compelled  under  the  terms  of  the  ewitract  to 
execute  a  deed  to  the  land  which  woald  em- 
brace everything  attached  to  the  soil  ttnd  all 
unpaid  rents,  that  were  not  due  at  the  time 
when  the  deed  was  executed  or  should  have 
been  executed.  Devlin  on  Real  Estate,  §  8»SJa ; 
Kessee  v.  Sloan,  69  Miss.  369,  11  South.  631 : 
Allen  V.  Hall,  66  Neb.  84,  92  N.  W.  171 ;  Scu:t 
v.  Sloan,  72  Kan.  545,  84  Pac.  117 ;  Slemers 
V.  Hunt.  28  Tex.  av.  App.  44,  65  S.  W.  62, 
66  S.  W.  115. 

It  has  been  held  that,  where  the  owner  of 
land  conveys  It  before  the  accrual  ot  rent, 
he  cannot  recover  the  proportionate  amount 
that  would  be  due  at  the  time  of  delivery  of 
the  deed.  Hammond  v.  Tliompsmi,  16S  Mass- 
SSI,  47  N.  E.  137.  A  person  who  has  ci^n- 
tracted  to  sell  land,  but  who  retains  the 
title  and  possession,  is  held  to  the  same  lia- 
bility for  rents  and  {irofits  as  a  mortguirrv 
in  possession.  Asburst  v.  Peck,  101  Ala.  49), 
14  South.  541. 

When  the  contract  of  February  21,  191.3, 
was  executed  appellant  bad  an  equitable  ti- 
tle to  the  land,  and  when  that  was  perfected, 
and  became  a  legal  title,  appellant  was  en- 
titled to  the  rents  and  profits  of  the  land. 
The  facta  In  the  Alabama  case  herein  cited 
are  similar  to  those  In  this  caae,  and  the 
court  said: 

"It  is  a  familiar  rule,  declared  in  many  of 
our  decisions,  that  the  relation  of  a  vendor  of 
lands,  who  has  retained  the  title  and  boond  him- 
self to  convey  on  payment  of  the  purchase  mon- 
ey, to  bis  vendee,  is  analogoaa  to  that  of  mort- 
gugee  to  mortgaigor.  All  the  incidents  of  a 
mortgage  attach  to  it.  We  hold,  therefnr<>, 
that  such  a  vendor  in  possession  of  the  lands 
is  accountable  to  the  vendee  or  his  assignee  for 
rents  and  profits  to  like  extent  that  a  mortfasee 
in  posscssioB  i*  aoeountable.'' 
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This  rule  applies,  not  only  to  rents,  but  to 
growing  crops,  and  a  deed  will  convey  such 
crops,  unless  there  is  a  special  reservation  of 
them  m  the  deed,  Devlin,  Real  Est.  i  980b ; 
Kewbum  v.  Lucas,  126  Iowa,  85,  101  N.  W. 
730;  WllUs  V.  Moore,  6»  Tex.  628,  46  Am. 
Bep.  284 ;  Porter  v.  Sweeney,  61  Tex.  213. 

When  the  deed  was  made  by  Glfiford  to 
Harrison,  the  crops  would  have  passed  to 
him,  but  for  the  agreement  that  appellant 
should  have  the  rights  given  by  the  contract 
of  February  21. 1913.  TJnder  our  view  of  the 
case,  appellant  would  he  entitled  to  recover 
the  value  of  the  crops  received  by  Glfford, 
deducting  therefrom  the  amounts  received  by 
the  tenants  and  the  amounts  advanced  in 
raising  the  crops  and  gathering  them. 

It  Is  argued  that  it  was  not  In  contempla- 
tion of  the  parties  that  the  crops  should  pass 
with  the  land,  because,  when  the  contract 
was  made,  the  crops  had  not  been  planted ; 
but  It  was  known  to  the  parties  that  the 
sale  of  the  land  might  be  consummated  at 
any  time  before  August  1st,  when  the  crops 
were  either  matured  or  well  advanced.  They 
were  charged  with  knowledge  that  the  crops 
growing  when  the  deed  was  executed,  being 
attached  to  the  soil  and  undisposed  of.  would 
be  a  part  of  the  realty.  The  crops  could 
bave  been  severed  from  the  land  before  that 
time  either  by  gathering,  sale,  or  mortgage; 
but  they  had  not  been  so  detached,  and  the 
presumption  is  that  It  was  the  lutenUon  of 
the  parties  that  the  crops  should  go,  as  the 
law  directs,  with  the  land.  It  may  appear 
to  be  a  hardship  to  the  owner  of  the  Und 
that  the  fruits  of  his  labor  should  thus  be 
taken;  but  he  could  have  protected  himself 
by  contracting  to  retain  the  crops,  or  by  sell- 
ing the  same. 

This  court  is  not  In  possession  of  suthdent 
facts  upon  whldi  to  render  judgment,  and 
the  Judgment  wiU  be  reversed,  and  the  cause 
remanded. 


BURNETT  et  al.  v.  GIBBS.     (No.  8771.) 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

May  26,  191T.) 
1    Lawdlobd  and  Tewant  <g=»77  —  Lease  — 

OBAIi  ASSIGNMENl^— CoNSIDEKATtON. 

Where  a  lease  provided  that  the  lessor  at 
any  time  might  forfeit  the  lease  upon  nonpay- 
ment of  rents,  and  further  spcurcd  the  lease 
moners  by  lien  upon  the  stock  and  properties 
owned  by  the  lessees  situated  upon  the  property, 
prfvment  of  all  amounts  due  and  overdue  under 
the  lease  was  consideration  for  a  verbal  assign- 
ment of  the  lease  by  the  lessees  to  one  who  ad- 
vanced the  money  to  pay  the  rent  due. 

[Ed.    Note.— For    other   cases,    see    Landlord 
and  Tenant,  Cent.  Dig.  !  232.] 

2.  Landlobd  awd  Tenamt  «s»80%  —  Evi- 
dence—SoFMCiEHCT.  . 
In  an  action  involving  conflicting  claims  to 
a  ranch  in  which  plaintiEE  claims  under  a  writ- 
ten assignment  of  a  lease,  and  defendant  claims 
under  an  alleged  previous  verbal  assignment, 
evidence  Arid  to  show  a  sufficient  verbal  assign- 


ment to  defendant  in  consideration  of  his  pay- 
ment of  all  amounts  due  under  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  S  231.] 

3.  Landlord  and  Tenant  *=»80%— Lease- 
Assignment — Notice  to  Landlord. 

Evidence  held  to  show  that  the  lessor  had 
notice  of  the  defendant's  acquisition  of  the  re- 
mainder of  the  term  of  the  lease  and  Impliedly 
consented   thereto. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f  231.] 

4.  Landlord  and  Tenant  «=s>77  —  Lease — 
Oral  Assionment^-Pbesumption. 

Where  the  consideration  for  the  verbal  as- 
signment of  a  lease  was  the  payment  of  all 
amounts  due  thereunder,  the  fact  that  the  as- 
signee subsequently  deducted  such  amount  as  a 
part  of  the  expense  of  a  transaction  in  cattle  by 
assignor  and  assignee  for  which  assignee  had 
paid  all  expenses  will  not  alter  the  effect  of  the 
verbal  assignment,  but  the  appellate  court  must 
presume  that  when  the  settlement  was  made  the 
expenses,  including  the  item  that  assignee  had 
paid  lessor  for  the  lease,  were  deducted  from 
the  sale  price  of  the  cattle  in  accordance  with 
the  agreement  between  assignor  and  assignee  in 
the  absence  of  evidence  to  Oie  contrary. 

[Ed.    Note.— For   other   cases,   see    Landlord 
and  Tenant,  Cent.  Dig.  {  232.] 


Appeal  from  District  Court,  Knox  County; 
J.  H.  Milam,  Judge. 

Suit  for  hJjunction  between  T.  H.  Burnett 
and  others  and  W.  H.  Glbbs.  From  the  de- 
cree. T.  H.  Burnett  and  others  appeal.  Af- 
firmed. 

Brookreson  &  Howell,  of  Benjamki.  for  ap- 
pellants. J.  A.  Wheat,  of  Seymour,  for  ap- 
pellee. 

CONNER,  C.  J.  This  controversy  arises 
out  of  conflicting  claims  to  what  is  known 
as  the  Ward  ranch  in  Knox  county,  com- 
prising some  12,357  acres  of  land.  The  claim 
of  appellants  rests  upon  a  written  assignment 
<rf  a  five-year  lease  made  by  the  owner.  Ward, 
to  M.  Davis  and  his  son,  C.  C.  Davis,  which 
expires  on  the  1st  day  of  September,  1917. 
The  original  lease  to  Davis  &  Son  contained 
a  provision  that  the  prenflses  should  not  be 
sublet  during  the  term  of  the  lease,  but  the 
assignment  of  the  lease  to  appellant,  which 
was  executed  on  the  17th  day  of  March,  1917, 
by  M.  Davis  &  Son,  had  indorsed  thereon  the 
consent  of  the  owner  In  the  following  terms: 
"I,  W.  T.  Ward,  hereby  agree  to  the  foregoing 

assignment  of  this  lease.  „  _,     .  „ 

"[Signed]  W.  T.  Ward." 

Appellee  claimed  the  right  of  possession  un- 
der an  alleged  verbal  assignment  of  the  prem- 
ises from  M.  Davis  &  Son  during  the  last 
days  of  October,  1916. 

The  court  denied  appellants'  prayer  for 
an  injunction  restraining  appellee  from  the 
use  of  the  premises,  and  granted  the  prayer 
of  appellee  for  an  injunction  restraining  ap- 
pellants from  Interfering  in  any  manner  with 
appellee's  possession. 

[1]  The  case  as  presented  to  us  la  sub- 
stantially one  of  fact  only,  or  perhaps  It 
would  be  more  accurate  to  say  that  the  only 
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material  question  presented  on  this  appeal  Is 
whether  the  evidence  is  legally  sufficient  to 
support  the  judgment  of  the  court  in  favor 
of  appellee's  title  as  asserted  and  alleged  by 
him  in  his  answer.  We  think  the  question 
must  be  answered  in  the  affirmative. 

It  is  undisputed  that  Ward  was  the  owner 
of  the  premises  In  controversy,  and  as  such 
that  he  leased  the  ranch  to  M.  Davis  &  Son 
for  a  period  of  five  years  ending  on  the  Ist 
day  of  September,  1917.  It  is  also  undis- 
puted, as  alleged,  that  Davis  &  Son  under- 
toolc  to  assign  their  lease  to  appellants  on 
the  17th  day  of  March,  1917,  and  that  Ward 
consented  thereto  as  evidenced  by  Ids  indorse- 
ment,' which  we  have  quoted.  Testimony 
favorable  to  appellee,  however,  is  to  the  ef- 
fect that  some  time  in  October,  1916,  the  son, 
C.  O.  Davis,  who  was  in  charge  of  the  ranch, 
found  himself  unable  to  secure  the  money 
with  which  to  pay  the  year's  lease  then  over- 
due some  two  months,  and  that  he  approach- 
ed the  appellee,  stating  that  he  was  going 
down  to  Pt.  Worth  to  attend  the  Fat  Stock 
Show,  and  that  if  he  couUl  not  get  the  money 
that  appellee  could  have  the  pasture.  Ap- 
pellee testified  that  later  C.  C.  Davis  phoned 
him  from  Ft,  Worth  that: 

"I  can't  get  a  cent.  If  yon  want  that  pasture, 
go  to  it..  •  •  •  I  can't  find  the  old  man  any- 
where." 

Appellee  thereupon,  as  C.  O.  Davis,  accord- 
ing to  appellee's  testimony,  bad  theretofore 
in  substance  prt^Kwed,  advanced  to  Ward,  the 
owner,  the  lease  money  for  the  entire  year, 
together  with  accrued  interest  for  the  over- 
due time,  plus  also  some  (IT  Ward  claimed 
as  a  balance  on  the  previous  year,  and  took 
over  and  went  into  possession  of  the  pasture 
for  the  unexpired  time  of  the  lease.  Hie 
clear  implication  from  appellee's  testimony 
is  that  the  lease  was  then  assigned  to  him  in 
consideration  of  having  paid  Ward  the 
amounts  so  due  from  Davis  &  Son.  It  can- 
not be  said  that  there  was  no  consideration 
accruing  to  Davbs  &  Son  for  the  lease  ex- 
ecuted by  them  to  Ward,  provided  that. Ward 
at  any  time  might  forfeit  the  lease  upon  non- 
payment of  rents,  and  further  secured  the 
lease  moneys  by  lien  upon  the  stodc  and  prop- 
erties owned  by  Davis  situated  upon  the 
ranch,  and  it  was  at  least  apparently  to  the 
interest  of  Davis  &  Son  to  be  relieved  of 
these  burdens. 

[2]  It  further  appears  that  soon  after  ap- 
pellee took  over  the  ranch  he  purchased  cer- 
tain cattle  and  placed  them  upon  the  ranch, 
and  that  C.  C.  Davis  remained  thereon  and 
fed  and  assisted  in  later  marketing  the  cat- 
tle. Davis  testified  that  the  original  agree- 
ment with  ai^>eUee  was  that  appellee  should 
pay  the  amounts  due  on  the  lease  contract  to 
Ward,  and  that  they  would  go  "in  cahoots" 
for  the  remainder  of  the  term,  and  that  it 
was  pursuant  to  this  understanding  that  ap- 
pellee later  bought  the  cattle,  which  were 
marketed  at  a  profit  of  some  $3,000,  which 
was  equally  divided  between  appellee  and 


Davis  &  Son.  But  appellee  denies  any  such 
agreement.  His  testimony  is  to  tbe  effect 
that,  inasmuch  as  Davis  was  upon  the  ranch 
having  horses  and  other  things  adapted  to 
the  purpose,  he  agreed  with  Davis  to  bay  the 
cattle,  feed  them,  and  market  them,  and  gire 
to  Davis  as  a  mere  working  interest  one- 
half  of  the  net  profits  that  might  arise  out  of 
the  business.  The  court  beard  the  parties  on 
this  issue  and  determined  it  in  appellee's 
favor,  and  we  must  accept  the  conclusion. 

[3]  Appellants  Insist  that  the  owner.  Ward, 
did  not  give  his  consent  to  the  subletting: 
agreement  under  which  appellee  daims,  an^i 
that  therefore  it  is  invalid,  but  we  thluk  aji- 
pellee's  evidence  tends  to  show  very  stroogly 
that  Ward  had  notice  of  appellee's  acquisi- 
tion of  the  remainder  of  the  Davis  term,  and 
in^Iiedly  consented  thereto.  Appellee  testi- 
fied to  the  effect  that  upon  receipt  of  the 
phone  message  from  C.  C.  Davis  while  in  Ft. 
Worth  he  called  up  Mr.  Ward  and  infonntni 
him  that  he  wanted  to  pay  the  amotmt  do*' 
for  the  remainder  of  the  term.  Ward  wouM 
not  consent  to  receive  the  money  without 
appellee's  agreement  to  pay  interest  and  back 
rents,  as  hereinbefore  stated.  To  this  appel- 
lee at  first  demurred  on  the  ground  tbat  be 
was  getting  the  pasture  but  for  ten  months. 
but  finally  agreed  to  pay  the  amoimts  de- 
manded by  Ward,  who  thereupon  drew  a 
draft  upon  appellee  having  notation  of  what 
it  was  for ;  that  this  check  went  through  the 
bank  of  wMch  one  of  the  appellants  wait  a 
working  member.  Appellee  went  into  im- 
mediate possession  of  the  ranch,  and  we  think 
it  evident  from  the  testimony  that  both  Ward 
and  appellants  knew  of  appellee's  assertion 
of  title,  and  there  is  no  evidence  that  Ward 
at  any  time  ever  objected  to  the  subletting 
to  appellee.  It  further  appears  that  appel- 
lants have  not  thus  far  paid  to  Davis  &  Son 
the  consideration  promised  by  tliem  for 
the  conveyance.  Appellants  therefore  in  no 
event  can  claim  to  be  iimocent  purchasers  for 
value. 

There  is  a  further  contention  In  behalf  of 
appellants  arising  out  of  the  fact  that  npon 
the  sale  of  the  cattle  referred  to  appellee  a; 
part  of  the  expense  of  that  transaction  de- 
ducted the  sum  that  he  had  theretofore  paiti 
Ward  as  lease  money.  This  circumstance, 
however,  we  do  not  think  can  be  held  to  alter 
the  effect  of  the  verbal  assigmnent  of  the 
lease  to  appellee.  So  far  as  the  recond  dis- 
closes, this  deduction  may  have  been  in  strict 
accord  with  the  agreement  between  appellee 
and  Davis  for  the  feed  and  sale  of  the  cattle 
purchased  by  appellee.  Appellee  without  dis- 
pute, so  far  as  the  testimony  shows,  pur- 
chased and  paid  for  the  caCtle  and  pur- 
chased and  paid  for  the  feed  and  advanced 
all  moneys  necessary  to  the  accomplishment 
of  the  undertaking,  and  we  must  iHresunie 
that  when  the  setti^nent  was  made  that  tlie 
expenses,  including  the  item  that  appellee 
had  paid  Ward  for  the  lease,  were  deducted 
from  tbe  sale  price  of  the  cattle  in  accordance 
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with  the  agreement  between  Davis  anfl  appel- 
lee; for  there  Is  no  evidence,  as  we  conatnie 
It,  indicating  otherwise.  At  least  there  is 
certainly  no  evidence  that  Davte  made  any 
objection  at  the  time.  True,  it  is  a  circum- 
stance that  may  tend  to  support  Davis'  claim 
that  appellee  paid  the  lease  moneys  to  Ward 
pursuant  to  the  agreemait,  as  he  states  it, 
between  appellee  and  him  to  go  in  "cahoots," 
but  as  such  the  circumstance  is  bor  no  means 
conclusive. 

We  conclude  that  the  judgment  most  be 
affirmed ;  and  it  is  so  ordered. 


SCnUIZS  et  al.  v.  DAVIS  et  al.     (No.  5016.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  13,  1917.    Rehearing  Denied 

July  2,  IdlT.) 

Al»PBAt  AND   EBBOB  e=S>1010(l)  —  REVIEW  — 

FiNDinoB  or  Fact. 
The  court  of  appeals  ia  bound  by  the  district 
court's  finding  of  fact,  having  evidence  to  sus- 
tain it,  that  it  is  not  for  the  best  interest  of 
the  people  in  a  certain  school  district  to  be  di- 
vided into  two  districts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  3979-3981,  4024.] 

Appeal  from- District  Court,  Bexar  Coun- 
ty;  S.  G.  Tayloe,  Judge. 

Suit  by  M.  Schulz  and  others  against  J. 
R.  Davis  and  others.  From  an  adverse  judg- 
ment, plaintiffs  appeal.    Affirmed. 

D.  A.  McAskiU,  O.  B.  Black,  and  R.  !■. 
Edwards,  all  of  San  Antonio,  for  appellants. 
Lewrlght  &  Douglas,  of  San  Antonio,  for 
appellees. 

SWEARINGEN,  J.  This  Is  an  appeal  from 
a  decree  of  the  district  court  which  denied 
appellants'  petition  for  a  temporary  restrain- 
ing order  and  for  a  writ  of  mandamus. 

Appellants  alleged  that  the  various  per- 
sons named  as  defendants,  in  averred  capac- 
ities, refused  to  create  two  districts  out  of 
common  school  district  No.  23,  in  Bexar 
county,  Tex.;  that  they  were  taking  un- 
necessary steps  to  have  an  election  to  raise 
the  maintenance  tax  an'd  also  to  have  an 
election  to  bond  the  district  No.  23  for  the 
purpose  of  building  a  high  school  in  the 
town  of  Elmendorf,  which  town  is  located 
in  the  said  district,  but  about  1%  miles 
north  of  the  south  end  of  the  district;  that 
this  location  was  inconvenient  to  the  many 
children  of  scholastic  age  of  three  of  the 
appellants,  namely,  Woessner,  Weller,  and 
Strelch,  because  these  children  lived  near  the 
north  end  of  district  No.  23,  which  was  about 
6  miles  long,  and  to  get  to  the  school  In  the 
town  of  Elmendorf  some  of  them  would  have 
to  travel  17  miles  and  cross  creeks  and  gul- 
lies, at  times  swollm  from  rains.  Consider- 
ing the  exhibits  as  part  of  the  petition  as 
requested,  It  appears  that  there  is  a  second 
school,  about  3%  miles  north  of  Elmendorf. 
The  mandamus  was  desired  to  compel  the 


school  authorities  to  create  the  two  school 
districts  petitioned  for,  and  which  the  dis^ 
trlct  court  was  prayed  to  order  established. 
The  injunction  was  to  restrain  the  holding 
of  the  two  elections.  The  irreparable  injury 
alleged  was  that  if  the  elections  were  hel'd, 
the  tax  and  bonds  would  be  voted,  and,  if 
voted,  would  be  executed,  and,  If  executed, 
would  be  sold,  and.  If  sold,  the  district  No. 
23  could  not  be  divfded  and  be  free  from  the 
tax  and  Indebtedness.  Appellees  answered 
that  there  were  two  schools  In  the  district 
No.  23,  one  near  the  ncHrthern  end  and  the 
one  in  Elmendorf  near  the  southern  end; 
that  It  was  for  the  best  Interest  of  the  dis- 
trict to  maintain  two  schools  and  improve 
both.  The  evidence  showed  a  marked  con- 
flict In  the  desire  of  the  residents  of  the  'dis- 
trict. The  minority,  it  seems,  who  lived  in 
the  northern  end,  did  not  wish  a  high  school 
In  Elmendorf  for  which  they  were  to  be 
taxed,  while  the  majority  were  anxious  for 
the  one  district  and  the  high  school  at  El- 
mendorf for  whlcl)  the  whole  district  was  to 
bear  the  tax.  The  evidence  further  showed 
no  necessity  for  division,  inasmuch  as  there 
are  and  wiH  l>e  sufficient  conveniently  located 
schools.  After  hearing  all  the  testimony  the 
district  court  determined  that  there  was  no 
necessity  for  a  division  of  the  district  No.  23, 

While  there  have  been  some  conflicts  in  the 
several  decisions  as  to  the  power  of  a  dis- 
trict court  over  the  decisions  of  county  school 
trustees  and  commissioners'  courts,  there  is 
no  conflict  in  the  rule  that  this  appellate 
court  is  bound  by  the  findings  of  the  dis- 
trict court  on  Issues  of  facts  where  there  is 
evidence  to  sustain  those  findings.  In  this 
case  the  district  court  found,  as  shown  by 
its  decree,  from  the  evidence,  that  it  was 
for  the  best  interest  .of  the  people  in  common 
school  district  No.  23,  Bexar  County,  Tex., 
for  said  district  not  to  be  divided  into  two 
districts,  and  we  do  not  feel  authorized  nor 
inclined  to  disturb  tliat  conclusion  of  the 
district  court. 

The  judgment  is  affirmed. 


VOEI/TER  et  al,  t.  HOLDBRBT.    (No.  6883.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  13,  1917.    Rehearing  Denied 

June  30,  1917.) 

Injuhctiow  9s>175  —  Dissolution  —  Evi- 

nENCE. 

Evidence  held  to  show  no  defense  to  deed  of 
trust  or  secured  note,  ^ven  as  liquidated  dam- 
ages, or  justification  for  delaying  sale  thereun- 
der; so  that  temporary  injunction  of  sale,  grant- 
ed in  suit  to  cancel  note  and  deed  of  trust, 
was  properly  dissolved. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  |  888.] 

Appeal  from  District  Conrt,  Grimes  Coun- 
ty; .8.  W.  Dean,  Judge. 

Suit  by  Ernest  J.  Voelter  and  another 
against  Thad  J.  Holderby.  From  an  adverse 
ordo:,  plaintiffs  appeal.    Affirmed. 
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Haynes  Sbannoo,  of  Navasota,  for  appel- 
lants. H.  Lw  Lewis,  of  Navasota,  and  E.  A. 
Berry,  of  Madlsonvllle,  for  app^lee. 

SWEARINGBN,  J.  This  Is  an  appeal  by 
B.  J.  Voelter  and  his  wife  from  an  order  of 
the  district  court  dissolving  a  temporary 
Injunction,  previously  granted  without  no- 
tice. The  court  dissolved  the  temporary  In- 
junction. 

Apijellant  by  his  petition  sought  the  can- 
cellation of  a  note  for  $1,000,  and  the  cancel- 
lation of  a  deed  of  trust  on  his  wife's  sep- 
arate property  securing  the  $1,000  note.  The 
note  and  deed  of  trust  were  duly  executed 
by  Voelter  and  his  wife.  The  note  was  pay- 
able to  appellee,  and  after  maturity  appellee 
Instructed  the  trustee  named  in  the  deed  of 
trust  to  seU  the  land  to  pay  the  note,  which 
the  trustee  was  proceeding  to  do.  Appellant 
alleged  material  Injury  and  Inadequate  legal 
remedy,  etc.,  and  prayed  for  the  temporary 
restraining  order.  The  grounds  for  cancella- 
tion of  the  note  and  deed  of  trust  were  that 
the  note  was  given  as  liquidated  damages  in 
the  event  appellants,  the  payers  on  the  note, 
made  default  In  the  purchase  of  certain  lands 
from  appellee  by  January  2, 1915. 

Appellant  alleged  that  he  did  not  make  de- 
fault, but  that  appellee  refused  to  sell  the 
land;  that  appellee  failed  to  comply  with 
several  of  the  conditions  of  the  trade,  one  of 
which  was  that  appellee  agreed  to  furnish 
an  abstract  which  he  did  not  do.  It  was 
alleged  that  the  contract  was  concerning  the 
sale  of  land,  and  was  not  in  writing,  and 
there  was  no  written  memorandum  thereof; 
that  the  agreement  was  conditioned  upon  the 
ability  of  appellant  to  borrow  $5,000  with 
which  to  make  the  first  cash  payment.  As 
stated,  when  this  was  presented  to  the  court 
in  chamtters,  a  temporary  restraining  order 
was  entered  by  the  court.  Subsequently,  ap- 
pellee's motion  to  dissolve  the  temporary  in- 
junction came  on  to  be  heard,  all  parties 
were  present,  and  a  full  bearing  bad,  with 
the  result  stated.  In  appellee's  motion  to  dis- 
solve he  denied  all  the  allegations  stating 
appellants'  cause  of  action. 

The  evidence  shows  beyond  a  doubt  that 
the  parties  made  a  contract  for  sale  of  de- 
scribed land  by  appellee  to  appellants,  sub- 
ject to  condition  of  abstracts  approved  by  the 
same  firm  of  lawyers  and  payment  of  $5,000 
cash  January  2, 1915,  by  appellants.  It  shows 
that  appellee  demanded  and  appellants  ex- 
ecuted the  $1,000  note  and  deed  of  trust  to  be 
used  as  liquidated  damages  to  appellee  if  ap- 
pellant failed  to  comply  with  the  contract 
The  deed  from  appellee  to  appellants  was 
executed  completely  and  delivered  In  escrow, 
together  with  the  purchase-money  notes  and 
the  $1,000  forfeit  note  and  deed  of  trust.  A 
written  contract  of  sale  was  executed  ex- 
plaining all  these  Instruments,  and  was  duly 
recorded.    The  escrow  holders  were  instruct- 


ed by  the  parties  to  this  suit  to  deliver  the 
deed  and  abstract  to  appellants  when  the 
$5,000  cash  was  paid,  if  paid  on  or  before 
January  2,  1915,  and  to  cancel  the  $1,000  for- 
feit note  and  release  the  deed  of  trust.  They 
were  also  Instructed  by  the  parties  to  de- 
liver the  deed  to  appellee,  and  also  the  for- 
feit note  and  deed  of  trust  If  default  was 
made  by  appellants  in  the  $5,000  cash  pay- 
ment on  January  2,  1915. 

Appellants,  through  no  fault  of  appellee, 
failed  to  pay  the  $5,000  ca^  on  the  date 
specified.  The  papers  held  in  escrow  were 
disposed  of  in  accordance  with  the  original 
escrow  instructions.  Appellee  demanded  pay- 
ment of  the  forfeit  note  aft«:  the  default  on 
January  2,  1915,  viz.,  on  January  8, 1915.  Ap- 
pellant stated  he  did  not  have  the  money  with 
which  to  pay  it  Thereupon  one  Mims,  who 
held  a  mortgage  on  the  land  appellant  had 
contracted  to  buy,  offered  to  lend  appellant 
$1,250  on  his  note  secured  by  deed  of  trust 
on  the  land  of  Mrs.  Voelter.  OHils  appellant 
Ernest  J.  Voelter  agreed  to.  The  new  note 
and  new  deed  of  trust  were  prepared  and  ex- 
ecuted by  Ernest  J.  Voelter,  but  held  and  not 
to  take  effect  until  the  wife,  Mrs.  Voelter, 
would  sign  the  new  note  and  execute  the  new 
deed  of  trust  Mrs.  Voelter  refused  to  sign 
the  new  note  and  deed  of  trust 

The  record  shows  conclusively  that  appel- 
lants have  no  legal  defense  to  tbft  $1,000 
forfeit  note  or  to  the  deed  of  trust  but  owe 
it  according  to  its  terms,  and  the  evidence 
furnishes  no  justification  whatever  for  de- 
laying appellee  In  the  due  collection  of  the 
note  by  having  the  land  sold  as  provided  ta 
the  deed  of  trust 

The  judgment  is  affirmed. 


BAKER  V.  HOLMAN.     (No.  579a) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Jane 
20,  1917.) 

1.  Cabsiebs  ^s3'133  —  Shipmerto  of  Stock  — 
Evidence. 

In  suit  for  shrinkage  of  rattle  shipped  from 
delay,  it  was  proper  to  permit  testimony  of  the 
usual  time  for  shipments  over  the  route  of  such 
shipment  between  the  shipping  point  and  destina- 
tioD,  although  given  by  a  witness  who  had  ac- 
companied only  the  shipment  in  suit  over  such 
route;  it  appearing  he  had  accompanied  ship- 
ments between  such  points  over  another  roate, 
and  that  the  agent  routed  the  shiinnent  in  salt 
upon  application  for  the  most  direct  roate. 

[Ed.    Note.— For   other   cases,    see    Carrien, 
Cent  Dig.  K  5j3a-587,  606.] 

2.  Cabbiebs  «=9l33  —  Shipments  or  Stock  — 
Evidence. 

In  such  action  the  account  sales  rendered  by 
the  commission  company  selling  the  cattle  at 
destination  was  inadmissible  to  show  their 
weight  when  sold,  such  account  sales  not  being 
proven  by  the  commission  company,  as  might 
have  been  done  by  showing  such  weights  were 
entered  in  their  books  in  the  regular  course  of 
business  at  or  about  the  time  the  cattle  were- 
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weighed,  from  report  then  made  to  them  by  the 
party  weighing  snch  cattle. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  583-687,  606.] 

Appeal  from  Robertson  Connty  Court;  J. 
Ik  Goodman,  Jndge. 

Actloa  by  J.  K.  Holman  against  James  A. 
Baker,  receiver  of  International  &  Great 
Northern  Railway  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Wilson,  Dabney  &  King,  of  Houston,  Do- 
renivs,  Butler  &  Heriderson,  of  Bryan,  and 
Perry  &  Woods,  of  Franklin,  for  appellant 

JENKINS,  J.  Appellee  brought  suit 
against  appellant  to  recover  damages  on  ac- 
count of  the  shrinkage  In  the  weight  of  two 
carloads  of  cattle  alleged- to  have  been  occa- 
sioned by  negligent  delay  in  transporting 
the  same  from  Franklin,  in  Robertson  coun- 
ty, to  Ft  Worth,  Tex.  The  case  was  tried 
l)efore  a  Jury  on  a  general  charge,  and  Judg- 
ment was  rendered  for  appellee. 

Appellant  assigns  error  upon  the  refusal 
of  the  court  to  give  peremptory  Instruction 
In  Its  behalf,  basing  the  same:  First,  upon 
accord  and  satisfaction;  and,  second,  upon 
failure  of  plaintiff  to  offer  any  proof  a&  to 
the  difference  in  the  market  value  of  the  cat- 
tle in  the  condition  in  which  they  were  re- 
ceived and  in  the  condition  that  they  would 
have  been  received  but  for  such  delay. 

We  do  not  think  that  the  testimony  is  con- 
clusive as  to  accord  and  .satisfaction.  The 
difference  in  the  market  value  of  the  cattle 
In  the  condition  in  which  they  were  received 
and  in  which  they  should  have  been  received 
but  for  the  delay  ia  immaterial,  inasmuch 
as  appellee  was  not  seeking  to  recover  upon 
that  theory,  but  only  for  the  amount  of  the 
shrinkage  caused  by  delay.  For  the  rea- 
sons stated,  the  first  and  second  assignments 
of  error  are  overruled. 

We  think  there  is  reversible  error  in  the 
refusal  of  the  court  to  give'  either  one  or  the 
other  of  the  special  charges  as  shown  by  the 
third  and  fourth  assignments  of  error. 
These  charges  submitted  the  Issue  of  accord 
and  satisfaction  to  the  Jury.  This  Issue  was 
raised  by  the  evidence,  and  should  have  been 
submitted. 

We  think  there  was  error  also  in  refusing 
to  give  the  fifth  assignment  of  error,  which 
was  to  the  effect  that,  if  the  Jury  fouud  in 
favor  of  the  plaintiff,  they  should  credit  the 
damage  found  with  the  sum  of  $23.25,  which 
the  uncontradicted  evidence  shows  to  have 
been  pai'd  to  plaintiff  upon  his  claim,  for  dam- 
ages. This  amount  was  paid  for  a  cow  that 
was  crippled.  The  value  of  said  cow  Is  in- 
cluded, in  the  suit  for  damages  herein. 

[1]  We  do  not  think  there  was  any  error 
in  permitting  the  witness  Hawkins  to  testify 
as  to  the  usual  time  for  shipments  between 


FraJttlilln  and  Ft  Worth  via  the  International 
Railway  and  the  Houston  ft  Texas  Central 
Railroad.  While  this  was  the  only  shipment 
that  he  bad  accompanied  over  these  lines, 
he  had  accompanied  other  shipments  over  the 
International  and  another  libe  from  Franklin 
to  B^.  Worth,  and  knew  the  tlme~usually  con- 
sumed in  making  such  shipments.  When  be 
applied  for  cars  to  the  agent  of  the  Inter- 
national, he  state'd  that  he  wished  the  cattle 
to  be  shipped  over  the  most  direct  route,  and 
that  the  agent  routed  him  over  the  Interna- 
tional and  the  Houston  &  Texas  Central  via 
Hearne.  This  amounts  to  a  declaration  by 
the  International  Railway  Company  that  the 
shipment  was  by  the  most  direct  route,  and,  if 
so,  certainly  it  should  have  been  made  within 
as  short  a  time  as  other  shipments  were  usual- 
ly made  over  other  connections  between  the 
same  places.  No  evidence  was  introduced 
by  appellant  tending  to  contradict  the  tes- 
timony of  the  witness  Hawkins  as  to  the 
usual  time  in  which  such  shipments  were 
made.  The  fact  as  to  such  time  was  known 
to  appellant,  and  certainly  if  the  testimony 
of  the  witness  Hawkins  ha'd  not  been  correct 
it  would  have  Introduced  some  evidence  to 
the  contrary.  Such  objection  Is  purely  tech- 
nical, and  does  not  deserve  any  consideration 
at  the  bands  of  this  court 

[2]  Appellant  assigns  error  upon  the  ad- 
mission of  the  account  sales  rendered  to  ap- 
pellee by  the  commission  company  at  Ft 
Worth,  which  sold  said  cattle;  the  purpose 
of  this  testimony  being  to  show  the  weights 
of  the  cattle  at  the  time  they  were  sold  In 
Ft.  Worth.  We  sustain  this  assignment  of 
error.  We  think  It  necessary  to  prove  by 
said  commission  company  that  the  weights  a.s 
staterd  by  them  in  the  account  sales  were 
correct  This  might  have  been  done  by  show- 
ing that  such  weights  were  entered  in  their 
books  In  the  regular  course  of  business  at  or 
about  the  time  the  cattle  were  weighed  from 
reports  then  made  to  them  by  the  party 
weighing  such  cattle.  The  account  sales 
tendered,  not  being  proven  by  the  party  ren- 
dering same,  were  hearsay  as  to  appellant. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  Is  reversed,  and  this  cause  Is 
remanded  for  a  new  trial  in  accordance  with 
this  opinion. 

Reversed  and  remanded. 


CRAFTS  et  al  v.  McALLEN.    (No.  5819.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  13,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  TKE8PAS6  TO  Tbt  Titlb  ®=>39(3)  —  Evi- 
dence—AnMiBsiBiLiTT. 
Testimony  of  C.  for  plaintiEFs  in  trespass  to 
try  title,  in  which  neither  party  deraigned  title 
from  sovereignty,  so  that  right  to  recover  had 
to  be  based  on  limitations  or  prior  possession,  on 
i)oth  of  which  plaintiffs  relied — Uiey  claiming 
under  6.,  who  had  conveyed  to  C,  and  to  whom 
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later  O.  reconveyed-^hat  C.  did  not  get  posaes- 
sion  because  W.,  under  whom  defendant  claimed, 
bad  leased  the  land  from  G.,  and  was  in  posses- 
sion nnder  the  lease,  is  not  subject  to  the  ob- 
jections that  defendant  knew  nothing  about  any 
lease  to  W.,  or  that  it  was  an  immaterial  issue 
why  C.  did  not  get  possession. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  {  54.] 

2.  Trial  «=3350(3)— Matbbiautt  of  Spjecial 

IBSDE— TBE8PA8S    TO    TbT    TITLE. 

The  special  issue  in  trespass  to  try  title, 
whether  W.,  nnder  whom  defendant  claims, 
originally  acquired  possession  as  tenant  of  G., 
under  whom  plaintiffs  claim,  is  not  immaterial, 
as  an  affirmative  answer  would  conclusively 
show  prior  possession,  which,  in  the  absence 
of  evidence  snowing  a  superior  title  in  defend- 
ant, was  important  to  plaintiffs'  case,  neither 
party  deraignipg  title  from  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  829,  831.] 

3.  Appeai.  and  Ebbob  e=>1002(5)— HAKin.KBa 
Ebbob— Special  Issues. 

Submission  to  the  jury  of  an  immaterial 
special  issue  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4218.] 

4.  Tbial  «s>352(l)— Fobm  or  Sfeoiai.  Issue. 

The  evidence  ia  .trespass  to  try  title,  in 
which  plaintiffs  claim  nnder  G.,  and  rely  on 
limitations  and  prior  possession,  showing  that 
whatever  possession  ol  lands  was  taken  by  G. 
and  her  husband  was  under  claim  of  ownership 
in  G.,  special  issues  as  to  whether  they  took  pos- 
session of  the  land  in  issue,  and,  if  so,  when 
they  took  it  and  how  long  the^  kept  it,  were 
not  objectionable  because  not  limited  in  form 
to  possession  by  her. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  840.] 

5.  Appeal  and  Ebbob  ig=>1002  —  Review  — 
Findings  on  Conflictino  Evidence. 

Findings  by  jury  on  conflicting  evidence,  on 
special  issues,  cannot  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3935-3937.] 

6.  Tbespass  to  Trt  Title  'S=»41(1)— Title  to 
SuppoBT— Possession. 

Prior  possession  of  G.,  plaintiff's  grantor, 
warrants  judgment  for  plaintiff  in  trespass  to 
try  title,  defendant  showing  no  superior  title 
by  limitations  or  otherwise;  W.,  under  whom 
defendant  claims,  having  entered  as  G.'s  lessee, 
and  there  being  no  affirmative  proof  that  G.  did 
not  have  title. 

[Ed.  Note. — For  othe;  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  |  62.] 

Appeal  from  District  Court,  Oameron 
County;   W.  B.  Hopkins,  Judge. 

Action  by  John  J.  Young  and  another  in- 
dividually and  as  executors  of  John  McAllen, 
deceased,  against  Rafaela  L.  Crafts  and  oth- 
ers. From  an  adverse  Judgment,  defendant 
John  J.  Klelber  appeals.    Aflarmed. 

J.  C.  Scott,  of  Corpus  Christi,  for  appel- 
lant Graham,  Jones  &  George,  of  Browns- 
TiUe,  for  appellees. 

MOURSUND,  J.  This  is  an  appeal  by 
Jobu  I.  Klelber  alone  from  a  judgment  In 
favor  of  John  J.  Young  and  James  B.  McAl- 
len, Individually  and  as  executor  of  the  will 
of   John    McAllen,    plaintiffs,    against    said 


Klelher  and  others,  for  a  small  tract  of  land 
in  Cameron  county. 

This  suit  was  filed  on  November  14,  1904. 
in  the  form  of  an  action  of  trespass  to  try 
title,  but  plaintiffs  specially  pleaded  title  by 
limitation  of  ten  years.  Defendant  Kldber 
answered  by  plea  of  not  guilty  and  pleas  of 
the  statutes  of  Umitation  of  three,  five,  and 
ten  jears.  The  pleadings  are  numerous  and 
lengtJiy,  but  the  above  statement  will  answer 
for  the  purpose  of  dlspodng  of  the  questloas 
presented  upon  this  appeal.  Hiere  have  been 
two  previous  appeals.  139  S.  W.  41;  166  S. 
W.  3. 

The  special  Issues,  the  answers  to  which 
furnished  the  basis  for  the  judgment  against 
appellant,  were  as  follows: 

1.  "Did  the  plaintiffs  in  this  cause,  or  the  per- 
sons under  whom  they  claim.  Severe  Garza  and 
Noberta  Garza,  have  adverse  and  peaceable  pos- 
session of  the  land  in  controversy,  cultivating, 
using,  and  enjoying  the  same,  under  a  claim  of 
ownership  in  person,  or  by  and  through  their 
tenants,  tor  more  than  ten  years  next  b^re  the 
4th  day  of  March,  1893?"    Answer:  "Yes." 

2.  "Did  the  Welcome  A.  Crafts  mentioned  in 
the  proceedings  in  this  cause  acquire  possession 
of  the  land  in  controversy  originally  as  tenant 
under  Noberta  S.  de  la  Gaixa?''  Answer: 
"Yes." 

3.  "Did  Severo  Garza  or  his  wife,  or  both  of 
them,  go  into  possession  of  the  land  in  contro- 
versy under  a  claim  of  ownership  and  make  im- 
provements thereon?"    Answer:  "Yes." 

4.  "If,  in  answer  to  preceding  issue  Na  3,  you 
should  find  that  the  said  Noberta  Garza  or  Se- 
vero Garza,  either  or  both,  went  into  possession 
of  the  land  in  controversy  under  claim  of  own- 
ership and  made  Improvements  thereon,  then 
you  will  find  and  state  when  they  went  into 
such  possession."     Answer:  "1868. 

5.  "If  in  answer  to  special  issue  Now  4  yon 
should  find  that  Noberta  Garza  or  Severo  Gana. 
or  either  of  them,  went  into  possession  of  the 
land  in  controversy,  under  claim  of  ownership, 
an<f  made  improvements  thereon,  at  a  time  stat- 
ed by  you,  in  person  or  through  their  tenants. 
then  you  will  find  how  long  they  remained  in 
possession  of  said  property  prior  to  March  4. 
1893."    Answer:  "21  years." 

6.  "Did  Welcome  A.  Crafts  go  into  poosession 
of  the  said  land  in  controversy?  If  yes,  whenT' 
Answer:  "Yes;    in  1889." 

7.  "If,  in  answer  to  preceding  special  issoe 
No.  6,  you  iind  that  Welcome  A.  Crafts  went 
into  possession  of  the  land  in  controverai7,  then 
you  will  find  and  answer  the  following:  Was 
Noberta  Garza  asserting  ownership  to,  or  in  pos- 
session of,  said  lands  at  the  time  that  Welcome 
A.  Crafts  went  into  possession  of  the  aamcT' 
Answer:  "Yes." 

[1]  Appellant  Klelber  requested  the  court 
to  submit  issues  hosed  on  his  pleadings  with 
regard  to  the  acquisition  of  title  by  limita- 
tion but  the  court  refused  to  submit  snch  is- 
sues, and  no  complaint  is  made  concerning 
the  ruling.  As  neither  party  deraigned  title 
from  the  sovereignty,  the  right  of  the  jdain- 
tiffs  to  recover  the  land  must  be  based  upon 
limitation  or  prior  possession,  and  plaintiffs 
relied  upon  both  theories.  They  daimed  un- 
der Noberta  S.  de  la  Garza  who  had  convey- 
ed the  land  to  Frank  Champion  on  October 
19,  1889,  and  to  whom  Champion  recouTeyed 
it  on  March  4,  1893.    Champion  testified  that 
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he  did  not  get  paesession  of  the  land  for  the 
reason  that  Welcome  A.  Crafts  had  leased 
tt  from  Mrs.  Garza  and  was  In  possession 
thereof  under  such  lease.     Defendant  Klel- 
ber,  who  claims  the  land  under  said  Crafts, 
asked  that  such  testimony  be  stricken  out  on 
the   grounds:    First,   that   Klelber   did   not 
know  anything  about  any  lease  or  pretended 
lease  by  Crafts;   second,  that  It  was  an  im- 
material Issue  as  to  why  Champion  did  not 
get  possession  of  the  land.    The  court  over- 
ruled the  objections,  and  the  first  assignment 
of    error   complains   of   such    ruling.     The 
testimony  was  not  subject  to  the  particular 
objections,  urged  thereto  in  view  of  the  Is- 
sues Involved  In  this  case.    Collins  v.  David- 
son, 6  Tex.  ClT.  App.  73,  24  S.  W.  858;  Camp 
V.  League,  92  S.  W.  1062.    The  first  assign- 
ment is  therefore  overruled. 
The  second  assignment  is  also  overruled. 
[2,  3]  It  cannot  be  said  that  special  issue 
Xo.  2  was  Immaterial,  for  the  answer  thereto, 
if  in  the  affirmative,  would  cooclnslvely  show 
prior  possessimi,  which  in  the  absence  of  evl- 
d^ice  showing  a  superior  title  In  appellant 
was  lm(x»tant  to  appellee's  case.    But  had 
the  question  been  an  Immaterial  one,  the 
error  In  submitting  It  could  not  have  Injured 
appellant 
The  third  asdgnment  Is  overruled. 
[4]  Assignments  4,  5,  and  6  relate  to  eqpedal 
Issues  a,  4,  and  5,  the  contention  being  that 
the  court  erred  In  so  framing  said  Issues  as 
to   Include   an  Inquiry   with   reference  to 
Severo  Garza,  for  the  reaison  that  as  plain- 
tiffs claim  under  a  deed  from  Notierta  the  In- 
quiry as  to  Severo  was  immaterial  and  im- 
proper.   While  there  Is  a  dispute  with  refer- 
ence to  the  aiuount  of  land  first  taken  into 
possession  and  used  by  Severo  and  his  wife, 
Noberta,  the  undisputed  evidence  shows  that 
they  took  possession  under  a  claim  of  owner- 
ship In  Noberta,  by  virtue  of  a  gift,  and  main- 
tained  such  possession  until  the  death  of 
Severo,  which  occurred  about  1886,  and  after- 
wards Noberta  continued  In  possession  until 
she  leased  It  to  Crafts.    We  fall  to  see  how 
appellant  ooidd  have  been  prejudiced  by  rea- 
son of  the  wording  of  the  Issues.   The  assign- 
ments are  overruled. 

IS]  Appellant  by  assignments  7,  8,  0.  and  10 
contends  that  the  answers  returned  by  the 
Jury  to  special  Issues  1,  3,  4,  and  5  are  un- 
supported by  the  evidence.  We  conclude  that 
the  testimony  supports  the  findings  of  the 
Jury,  and  overruled  the  assignments.  The 
overruling  of  these  assignments  means,  of 
course,  that  we  conclude  the  evidence  sup- 
ports the  findings  of  the  Jury  as  to  all  of  the 
land  described  in  the  petition.  In  fact  no  ob- 
JectlcMi  was  urged  to  the  issues  to  the  effect 
that  there  was  no  evidence  justifying  their 
submission,  nor  was  any  request  made  that 
as  to  any  particular  portion  of  the  land  a  ver- 
dict should  be  instructed  for  appellant,  but 
there  Is  a  contention  presented  under  the 


eleventh  assigmnent  In  mbetSLaea  that  as  to  a 
certain  triangular  parcel  out  of  the  land 
sued  for  containing  1.79  acres  the  evidence 
falls  to  show  possession  and  use  by  Severo 
and  Notwrta  of  such  character  as  to  Justify 
the  answers  to  the  special  Issues.  At.  the 
ttmia  John  S.  Hord'surveyed  the  Severo  Oarza 
labor,  viz.  November  25,  1889,  the  1.79  acres 
was  included  as  a  part  of  said  labor;  the 
testimony  of  Jas.  B.  McAUen  was  to  the  effect 
that  the  land  in  controversy  (the  description 
of  which  included  the  1.79  acres)  was  occu- 
pied and  Inclosed  by  Severo  Garza  in  1872. 
This  testimony  is  contradicted  by  Surveyor 
Hanson,  who  testified  that  the  1.79  acres  was 
not  induded  in  the  original  boundaries  of 
the  Severo  Garza  labor.  The  conflict  was 
solved  by  the  Jury  in  favor  of  McAUen's  testi- 
mony, and  we  cannot  sustain  appellants'  con- 
tention. . 

[I]  Ai^)ellees  contend  that  even  though  we 
were  to  find  the  evidence  sufficient  to  sustain 
their  claim  of  title  by  limitation  as  to  such 
1.79  acres,  the  Judgment  should  not  be  reform- 
ed so  as  to  deprive  them  of  said  parcel,  bas- 
ing their  contention  upon  the  theory  that  they 
are  entitled  to  recover  all  of  the  land  sued  for 
by  virtue  of  the  prior  possession  of  Noberta 
Garza.  There  Is  no  doubt  that  the  evidence 
shows  Noberta  Garza  to  have  been  in  posses- 
sion of  all  of  the  land  sued  for  prior  to  leas- 
tag  the  same  to  Welcome  A.  Crafts ;  It  is  also 
true  that  HppeUant  failed  to  show  a  superior 
title  to  the  land,  and  that  he  acquired  title 
through  parties  who  claimed  and  held  under 
Cmfts,  and  he  makes  no  contention  upon  this 
appeal  that  he  acquired  title  by  limitation. 
It  therefore  appears,  as  Qontended  by  appe'- 
lees,  that  they  were  entitled  to  recover  the 
land  sued  for  by  virtue  of  the  prior  posses- 
sion of  Noberta  Garza.  House  v.  Reavis,  89 
Tex.  626,.  35  S.  W.  1063 ;  Watklns  v.  Smith, 
91  Tex.  B80,  45  S.  W.  560;  Boyd  v.  MlUer,  22 
Tex.  Oiv.  App.  166,  64  S.  W.  411 ;  Cook  v. 
Spencer,  91  a  W.  813 ;  Teagarden  v.  Patten, 
48  Tex.  Civ.  App.  671,  107  S.  W.  909.  There 
was  no  affirmative  proof  by  appellant  that 
Noberta  had  no  title,  such  as  was  held  to  pre- 
vent a  recovery  on  prior  possession  in  the 
cases  of  Robertson  v.  Kirby,  25  Tex.  Civ.  App. 
472,  61  S.  W.  967,  and  Richardson  y.  Houston 
OU  Co.,  176  S.  W.  teS. 

The  Judgment  is  afitoned. 


POSEY  V.  HANSON.    (Na  5791.) 

.  (Court  of  Civil  Appeals  of  Texas.    Austin. 

June  20,  1917.) 

1.  Pleadiko     «=»204(3)— Petition— Genebal 
Demubbeb— Pleading  Good  in  Pabt. 
If  a  petition  to  rescind  a  sale  of  real  estate 

and  cancel  deeds  and  recover  compensation  for 

personal  services  was  defective  in  other  respects. 

but  stated  a  cause  of  action  for  the  personal 

services,  a  general  demurrer  should  have  been 

overruled. 
[Ed.   Note.— For  other  cases,   see   Pleading, 

Cent  Dig.  K  486,  487.] 
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2.  Evidence  «=»135(1)— ADinssiBniirr— Sim- 
rtAB  AcTB— Motive. 

In  an  action  to  rescind  a  sale  of  real  estate 
and  cancel  deeds,  on  gronnd  of  fraud,  evidence 
that  the  defendant  charRed  with  wroneftil  intent 
was  guilty  of  similar  acts  and  conduct  at  or 
about  the  same  time  was  admissible,  since,  when 
it  becomes  necessary  to  decide  whether  or  not 
a  particular  act  was  done  with  intent  to  defraud, 
proof  of  other  similar  acts  is  admissible  to  ex- 
plain the  motive: 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  392,  394,  405.] 

3.  Deeds   ®=3211(3)— Evidence— Damaoeb. 

Proof  that  as  Uie  result  of  the  fraud  the 
purchaser  obtained  possession  of  the  property 
and  deprived  the  vendor  of  its  revenue  for  an 
entire  season  was  a  sufiSdent  showing  of  actual 
damage. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §{  644,  645.] 

4.  Deeds  «s>211(S)— Evidence— Damages. 

Prpof  that  the  purchase-money  notes  given 
by  the  purchaser  are  worth  only  a  small  per- 
centage of  their  face  value  was  a  sufficient  show- 
ing that  plaintiff  was  actually  damaged. 

[Ed  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  644,  645.] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  Wilcox,  Judge. 

Suit  by  Gust  Hanson  against  W.  R.  Posey 
an'd  others.  Judgment  for  plaintiff,  and  nam- 
ed defendant  appeals.    Affirmed. 

Martin  Faust,  of  New  Braunfels,  and  W. 
Trenckmann,  of  Austin,  for  appellant  Geo. 
W.  Mendell,  Jr.,  of  Austin,  for  appellee. 


KEY,  C  J.  This  is  a  suit  to  rescind  a 
sale  of  certain  real  estate,  to  cancel  certain 
deeds,  and  to  recover  compensation  for  per- 
sonal services.  There  was  a  nonjury  trial, 
which  resulted  In  Judgment  for  the  plaintiff, 
and  W.  B.  Posey,  one  of  the  defeaflants,  -has 
appealed.  Carr,  the  other  defendant,  has 
not  appealed.  The  trial  Judge  filed  findings 
of  fact  which  are  sustained  by  the  testimony, 
and  which  read  as  follows : 

"(1)  On  the  20th  day  of  September,  1915, 
plaintiff  was  the  owner  and  in  possession  of  the 
tract  of  land  together  with  the  gin  situated 
thereon  described  in  plaintiff's  petition. 

"(2)  On  said  date  the  plaintiff  executed  and 
delivered  to  the  defendant  T.  W.  Carr  a  warran- 
ty deed  to  said  tract  of  land,  together  with  the 
gin  situated  thereon,  in  consideration  of  wliich 
tlie  defendant  T.  W.  Carr  exec-uted  and  delivered 
to  the  plaintiff  a  deed  to  certain  land  situated 
in  the  state  of  Oklahoma,  and  delivered  to  tlie 
plaintiff  certain  promissory  notes  of  the  face  val- 
ue of  .?1,300,  and  executed  and  delivered  to  the 
plaintiff  a  promissory  note  for  the  sum  of  $48^), 

due  on  the  day  of  ,  A.  D._ , 

secured  by  the  vendor  s  lien  upon  said  gin  tract 
of  land,  and  promised  plaintiff  and  agreed  with 
plaintiff  that  he  would  pay  certain  indebtedness 
due  by  plaintiff  to  Walter  Tips,  of  Austin,  and 
the  Continental  Gin  Company,  of  Dallas,  which 
debts  were  secured  by  the  chattel  mortgages  up- 
on the  gin  machinery  situated  upon  said  prem- 
ises. The  said  debt  due  to  said  Walter  Tips, 
principal  and  interest,  is  now  approximately 
$800,  and  the  debt  due  to  said  Continental  Gin 
Company,  principal  and  interest,  is  approx- 
imately $800.    L'pon  the  request  of  the  defend- 


ant Carr  plaintiff  did  not  place  of  record  the 
deeds  delivered  to  him  to  the  Oklahoma  proper- 
ty. And  the  deed  executed  by  plaintiff  to  the 
defendant  Carr  for  the  gin  property  liaa  never 
been  placed  of  record. 

"(3)  That  immediately  npon  the  execution  of 
said  deed  the  defendant  Carr  took  possession 
of  said  gin  and  gin  property  and  operated  the 
same  by  agents  through  the  ginning  season  of 
1915,  collecting  all  fees  and  tolls  for  the  opera- 
tion of  said  gin,  and  collecting  certain  fees  and 
tolls  due  to  the  plaintiff  arising  out  of  the 
previous  operation  of  said  gin.  Throughout 
said  ginning  season  the  plaintiff  worked  for  the 
defendant  Carr  in  the  operation  of  said  gin,  for 
which  labor  said  defendant  agreed  to  pay  him, 
but  the  defendant  has  failed  and  refusal  to  pay 
plaintiff  for  his  services,  and  has  failed  and 
refused  to  pa^  the  indebtedness  due  Walter  Tips 
and  the  Continental  Gin  Company,  or  any  part 
thereof,  and  has  failed  to  make  any  arrangement 
with  reference  to  the  payment  of  the  same. 

"(4)  The  notes  of  the  face  value  of  $1^00  de- 
livered by  defendant  Carr  to  plaintiff  as  a  part 
of  the  consideration  for  said  ginning  property 
are  worth  only  a  small  per  cent,  of  their  face 
value.  The  evidence  does  not  disclose  the  value 
of  the  Oklahoma  land  conveyed  to  plaintiff  nor 
the  condition  of  the  title  to  said  land. 

"(6)  The  defendant  Carr  at  the  time  of  the 
execution  of  said  deed  by  plaintiff  to  him  did 
not  intend  to  pay  any  of  the  indebtedness  as- 
sumed by  him  or  agreed  by  him  to  be  paid  in 
consideration  of  the  sale  of  said  property  to  him, 
but  said  defendant's  promise  to  pay  said  in- 
debtedness as  assumed  and  agreed  to  be  paid  by 
him  was  fraudulently  made  with  the  intention  of 
inducing  plaintiff  to  execute  said  deed ;  plaintiff 
relying  npon  said  representation  was  induced 
thereby  to  execute  said  deed. 

"(6)  During  the  September  term,  1916,  of  the 
district  court  of  Comal  county.  Tex.,  the  de- 
fendant Posey  procured  a  judgment  against 
the  defendant  Carr  for  the  sum  of  $2,667.97.  and 
costs.  On  -the  2.Sd  day  of  September.  1915,  an 
abstract  of  said  .iudgment  was  filed  in  the  county 
clerk's  office  of  Travis  county,  Tex.  Thereafter 
an  execution  was  issued  upon  said  judgment  and 
levied  upon  the  gin  property  in  controversy  here- 
in. On  the  Ist  day  of  February,  1916,  said  sin 
property  was  sold  by  the  sheriff  of  Travis  roan- 
ty,  Tex.,  under  said  execution,  the  defendant 
Posey  purchasing  said  property  at  such  sale  for 
a  considoration  of  $100.  This  suit  has  been  filM 
by  the  plaintiff  against  the  defendants  prior  to 
said  sale  and  a  lis  pendens  notice  of  such  suit 
had  been  placed  of  record  in  the  proper  records 
of  Travis  county,  Tex. ;  and  the  plaintiff  gave 
notice  at  tbe  time  of  such  sale  of  his  clainis 
as  set  out  in  this  case. 

"(7)  I  conclude  that  plaintiflTs  service  render- 
ed to  the  defendant  Carr  in  the  operation  of  said 
gin  were  reasonably  worth  the  sum  nf  U80." 

Opinion. 

[1]  The  first  assignment  of  error  challenges 
the  correctness  of  that  portion  of  the  Judg- 
ment which  overruled  a  general  demurrer  to 
the  plaintiff's  petition.  If  the  petition  was 
defective  In  other  respects,  It  stated  a  cause 
of  action  against  the  defendant  Carr  for 
11,200  for  personal  services,  and  for  that 
reason  the  general  demurrer  should  have 
been  overruled.  Hovrever,  we  do  not  agree 
with  appellant's  contention  as  to  the  other 
phase  of  the  case,  and  bold  that  as  against  a 
general  demurrer  the  petition  stated  a  cause 
of  action  for  rescission  and  cancellation.  | 

The  second  assignment  of  error  complains 
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becanae  tlie  court  permitted  the  witness  T. 
B.  Newcomb  to  give  testlmcmy  tending  to 
show  that  about  the  same  time  the  defend- 
ant Can  had  overreached  and  defrauded  him 
In  a  deal  similar  to  the  one  involved  In  this 
case.  Under  that  assignment  counsel  for  ap- 
pellant submit  only  one  proposition,  which 
reads  as  follows: 

"la  an  action  for  the  recovery  of  property, 
where  plaintiFs  claim  is  based  on  alleged  fraud 
of  the  defendant  in  obtaining  poasesaion  thereof, 
testimoiiy  to  show  that  such  defendant  bad  been 
guilty  of  fraud  and  mlsrepresehtations  in  transac- 
tions with  another  person  is  inadmissible." 

[2]  That  proposition  Is  too  broad,  and  does 
not  state  the  law  correctly.  When  a  fraud- 
ulent or  other  unlawful  Intent  Is  charged 
as  to  a  particular  transaction,  the  weight  of 
authority  seems  to  support  the  doctrine  that 
It  is  permissible  to  prove  that  the  litigant 
diarged  with  such  wrongful  Intent  was  guilty 
of  similar  acts  and  conduct  at  or  about  the 
same  time.  In  considering  that  subject  la 
Day  V.  Stone,  69  Tex.  612,  our  Supreme  Ckmrt 
said: 

"It  seems  to  be  the  settled  doctrine,  sustained 
by  numerous  adjudicated  cases,  that  where  the 
issue  involves  the  fraudulent  sale  or  conveyance 
of  property,  that  evidence  of  other  like  convey- 
ances by  the  same  parties  at  or  about  the  samo 
time  are  admissible.  The  ground  for  the  admis- 
sion of  such  evidence  is  that,  where  transactions 
of  a  similar  character,  executed  by  the  same  par- 
ties, are  closely  connected  in  time,  the  reasona- 
ble inference  is  that  they  proceed  from  the  same 
motive.  Heath  v.  Page,  63  Pa.  108  [3  Am.  Rep. 
533] ;  Hovey  v.  Grant,  52  N.  H.  560 ;  Battles 
&  Webster  v.  LaudenslsKer,  84  Pa.  452;  Hall 
T.  Naylor,  18  N.  X.  588  [76  Am.  Dec.  269J ; 
Simons  v.  Yulcan  Oil,  etc,  Co.,  61  Pa.  218  [100 
Am.  Dec.  628]." 

The  principle  announced  In  that  case  was 
reafiirmed  in  Hunter  v.  Lanlns,  82  Tex.  684, 
18  S.  W.  201,  and  Cook  v.  Greenberg,  34  S.  W. 
688. 

Intent  is  a  condition  of  the  mind,  and  as 
a  general  rule  those  who  charge  that  a  par- 
ticular act  was  done  with  an  evil  intent  must 
rely  upon  circumstances  to  show  the  ex- 
istence of  that  mental  condition;  and  this 
is  true  whether  the  question  arises  in  a  crim- 
inal or  civil  case.  And  the  better  rule  is 
that,  when  It  becomes  necessary  to  decide 
whether  or  not  a  particular  act  was  done 
with  intent  to  defraud  or  with  other  evil  in- 
tent proof  of  similar  acts  at  or  about  the 
same  time  Is  admissible  as  circumstances 
tending  to  explain  the  motive  with  which  the 
act  under  Investigation  was  done.  Prof.  Wig- 
more  In  his  valuable  treatise  on  evidence  has 
elucidated  that  subject  in  a  very  satisfac- 
tory manner.    1  Wlgmore  on  Evidence,  {  802. 

The  third  assignment  of  error  challenges 
the  finding  of  the  court  to  the  effect  that  at 
the  time  the  defendant  Carr  agreed  to  pay 
the  debts  owing  by  the  plaintiff  and  secured 
by  mortgages  upon  the  gin  property  he  did 
not  Intend  to  do  so,  and  that  he  made  that 
promise  with  the  fraudulent  Intention  of  In- 
ducing the  plaintiff  to  deed  the  property  to. 


him.  We  overrule  that  assignment,  and  hold 
that  the  finding  referred  to  is  supported  by 
testimony. 

Under  the  fourth  and  last  assignment  of  er- 
ror appellant  submits  but  one  proposition, 
which  is: 

"In  an  action  for  fraud  actual  damages  must 
be  shown." 

[3, 4]  The  proof  shows  that  as  a  result  of 
Carr's  fraud  he  obtained  possession  of  the 
gin  property,  and  of  the  revenue  derived 
therefrom  for  one  entire  season,  which  pos- 
session and  revenue  would  have  been  enjoy- 
ed by  the  plaintiff  had  'not  Carr  committed 
that  fraud,  and  this  shows  that  the  plaintiff 
was  damaged.  Besides,  appellant  does  not 
challenge  the  finding  of  the  court  to  the  ef- 
fect that  the  notes  of  the  face  value  of  $1300 
delivered  by  Carr  to  plaintiff  as  part  of  the 
consideration  for  the  gin  property  are  worth 
only  a  small  per  cent  of  their  fhce  value, 
which  finding  of  itself  shows  that  the  plaln- 
tUf  has  been  damaged. 

No  reversible  error  has  been  shown,  and 
the  Judgment  Is  affirmed. 


CAHIilSLB  V.  FR08T-LLBWBLLTN  LUM- 
BER CO.     (No.  706.) 

(Court  of  Civil  Appeals  of  Texas.     EI  Paso. 

May  24,  1917.     Rehearing  Denied 

J-jne  28,  1017.) 

1.  Vknui  <g=s>22(l)— Pi^ce  of  Baiworwo  Ac- 
Tioiifs— Joint  DitrewDAWTfl. 

Where  one  defendant  accustomed  to  deal 
with  plaintiff  secured  lumber  from  plaintiff  for 
the  other  defendant  on  her  guarantee  to  pay 
therefor,  the  other  defendant  agreeing  in  turn 
to  pay  her,  and  the  account  being  carried  on 
the  books  of  the  plaintiff  as  against  the  other 
defendant,  the  liability  of  defendants  was  joint, 
so  as  to  permit  suit  on  the  account  against  both 
of  them  in  the  county  where  either  resided. 
_pd.  Note.— For  other  cases,  see  Venue,  Cent. 

2.  VENtTE  «=s>82(2)  —  Pi,AOB  OF  Surt  — Rkbi- 
DENCE  OF  Defendant. 

If  a  defendant  pieads  over  against  a  code- 
fendant,  he  thereby  waives  bis  plea  of  privilege 
to  be  sued  in  the  coun^  of  his  own  residence. 
•  [Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  i  49.] 

3.  Fbauds,    Statute    of    «=>23(3)  —  Obal 
Pbomises— VALiDrrr. 

An  original  promise  to  pay  for  lumber  secur- 
ed for  use  of  another  made  before  the  sale  of 
the  lumber  was  not  within  the  statute  of  frauds. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  i|  18,  19.] 

Appeal  from  Palo  Pinto  County  Court; 
J.  T.  Ranspot,  Judge. 

Suit  by  the  Frost-Llewellyn  Lumber  Com- 
pany against  Mrs.  A.  E.  Carlisle  and  another. 
Judgment  for  plaintiff,  and  defendant  Car- 
lisle appeals.    Affirmed. 

W.  H.  Penlx,  of  Mineral  Wells,  and 
Adams  &  Stennls,  of  Dallas,  for  appellant. 
W.  Percy  Smith,  of  Mineral  Wells,  for  ap- 
pellee. 
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WALTHAI/Ii,  J.  This  snlt  was  Instituted 
by  the  appellee,  rroat-Llewellyn  Lumber 
C!oinpany,  against  appellants,  Mrs.  A.  E.  Oar- 
Hsle  and  one  Nelson  Hoffman,  In  the  Jus- 
tice court  of  precinct  No.  5,  Palo  Pinto  coun- 
ty, Tex.  Appellant,  In  due  time,  flled  and 
urged  In  that  court  her  plea  of  privilege  to 
be  sued  In  Dallas  county,  and,  subject  to  her 
plea,  filed  her  answer.  Judgment  was  ren- 
dered In  the  Justice  court  overruling  said 
plea  of  privilege,  and  against  both  defend- 
ants. Appellant  perfected  appeal,  to  the 
county  court,  and  again  urged  her  said  plea. 
The  plea  was  overruled  In  the  county  court, 
and  Judgment  there  rendered  In  favor  of  ap- 
pellee against  both  defendants.  Mrs.  Car- 
lisle alone  prosecutes  this  appeal. 

Her  first  and  second  assignments  complain 
of  error  in  overruling  her  plea  of  privilege 
to  be  sued  In  Dallas  county,  the  county  of 
her  domicile  at  the  time  of  filing  the  suit. 
The  ground  of  error  In  the  first  assignment 
is,  In  substance,  that  appellant  resided  in 
Dallas  county  and  her  codefendant.  Nelson 
Hoffman,  resided  In  Palo  Pinto  county;,  that 
no  cause  of  action  was  aUegred  against  Hoff- 
man, and  that  Hoffman  was  and  Is  an  im- 
proper and  Uctltteus  party  defendant;  and 
was  made  defendant  for  the  fraudulent  pur- 
pose of  laying  the  venue  of  tbe  suit  In  Palo 
Pinto  County.  The  second  assignment  Is 
based  on  tbe  statement  that  the  cause  of  ac- 
tion alleged  against  Hoffman  Is  not  the  same, 
but  a  different  cause  from  that  alleged  against 
appellant  ^e  appellee's  pleading  in  the 
county  court,  omitting  the  formal  parts, 
alleges : 

"That  on  or  about  the  22d  day  of  January, 
1914.  the  plaintiff  sold  to  Mrs.  A.  B.  Hoffman 
a  bill  of  lumber,  items  of  which  are  set  out  in 
the  account  filed  herein,  aggregating  the  sum 
of  $160.40,  and  that  the  limiber  was  sold  to  her 
at  her  special  instance  and  request,  and  at  her 
request  was  delivered  to  Nelson  Hoffman ;  that 
Nelson  Hoffman  agreed  with  Mrs.  Carlisle  and 
promised  iher  that  he  would  pay  Frost-Iilewellyn 
Lumber  Company  for  the  lumber,  and  we  are 
suing  Mrs.  Carlisle  on  her  purchase  and  promise 
to  pay  for  the  lumber;  we  are  suing  Nelson 
Hoffman  on  his  promise  to  pay  for  the  lumber" 

— then  states  certain  credits,  one  of  which 
made  by  Hoffman,  and  other  facts  not  nec- 
essary to  quote  here.  The  case  was  tried 
without  a  Jury  and  the  court  filed  tbe  follow- 
ing findings  of  facts : 

"(1)  That  the  plaintiff  is  and  was  at  the  time 
of  filing  this  suit  a  private  corporation,  duly 
incorporated  under  the  laws  of  the  state  of  Tex- 
as, engaged  in  the  lumber  business  in  tbe  city 
of  Mineral  Wells,  in  Palo  Pinto  county,  Tex. 

"(2)  That  Mrs.  A.  E.  Carlisle  is  a  feme  sole, 
and  resided  at  the  time  of  the  purchase  of  the 
lumber  for  which  tbe  account  herein  sued  on 
was  made  in  the  city  of  Mineral  Wells,  Palo 
Pinto  county,  Tex.,  and  was  engaged  in  running 
a  hotel  in  the  city  of  Mineral  Wells.  She  had 
done  considerable  trading  with  Prost-Uewellyn 
Lumber  Company,  and  had  run  an  account  with 
them,  and  had  always  paid  her  bills  promptly. 

"(3)  Nelson  Hoffman  is  a  negro  and  resides, 
and  at  the  time  of  filing  this  suit  resided,  in 
Mineral  Wells,  Palo  Pinto  county,  Tex.  At  the 
time  of  the  purchase  of  the  lumber  he  was  work- 
ing for  the  defendant  Mrs.  A.  E.  Carlisle,  and 


'had  been  worUng  for  lier  for  more  than  three 
years. 

"(4)  Nelson  Hoffman  was  not  known  to  any 
of  the  officers  of  Frost-Uewellyn  Lumber  Com- 
pany, nor  to  any  of  their  employes,  and  they  had 
never  heard  of  aim,  nor  did  he  know  any  of  the 
ofiScers  or  employ^  <^  said  plaintiff.  Hoffman 
never  did  buy,  or  attempt  to  buy,  any  Inmber 
from  Frost-Llewellyn  Lumber  Company  or  any 
of  its  officers  or  employes.  About  six  months 
after  said  lumber  was  purdiased,  J.  C.  Llewel- 
lyn, president  of  plaintiff,  became  aoiuainted 
with  Hoffman,  and  this  was  the  first  time  that 
any  one  having  any  connection  with  plaintiff 
had  ever  seen  Hoffman. 

"(5)  A  few  days  before  the  pnrchase  of  the 
lumber,  the  said  defendant  Nelson  Hoffman,  re- 
quested the  said  Mrs.  Carlisle  to  make  arrange- 
ments for  him,  the  said  Hoffman  to  get  some 
lumber,  and  told  her  he  wanted  to  build  a  little 
house,  and  told  her  he '  would  pKf  for  same. 
In  compliance  with  this  request,  the  said  Mrs. 
Carlisle  called  Mr.  J.  C.  Uewellyn,  president  of 
EVost-LleweUyn  Lnndser  Company,  over  the  tele- 
phone and  told  him  to  send  the  lumber  to  Nelson 
Hoffman,  and  that  she  would  pay  for  it.  ?be 
told  him  that  Hoffman  was  working  for  her,  and 
that  she  could  bold  the  money  ont  of  his  wages. 
Relying  upon  her  promise  to  pay  for  the  lum- 
ber, Llewellyn  agreed  to  ddiver  the  lumber  to 
Nelson  Hoffman,  whidi  was  later  done.  After 
Mrs.  Carlisle  had  talked  to  Mr.  Uewellyn,  and 
had  made  arrangements  to  have  the  Inmber  de- 
livered, and  before  same  was  delivered,  she  told 
Hoffman  that  she  had  made  arrangements  for 
the  lumber  at  Prost-LJewrilyn  Lumber  Com- 
pany's, and  Hoffman  again  agreed  to  pay  for 
same.  It  was  agreed  between  Hoffman  and 
Mr&  Carlisle  that  Mra  Carlisle  should  hold  out 
of  his  wages  what  he  could  spare  to  pay  oo  tbe 
account  each  week. 

"(6)  At  the  request  of  Mrs.  Carlisle,  the  ac- 
count was  carried  on  the  books  of  the  company 
in  the  name  of  Nelson  Hoffman,  she  stating  at 
the  time  of  the  purchase  of  the  lumber  that  she 
wished  this  done  so  as  to  keep  it  separate  from 
her  account,  and  so  that  she  would  know  how 
much  to  collect  trom  Hoffman. 

"(7)  At  the  time  of  the  filing  of  this  suit  and 
of  the  service  therein  and  tnal  thereof,  Mrs. 
A.  EX  Carlisle  was  a  resident  of  Dallas  county, 
Tex.,  and  Nelson  Hoffman  was  a  resident  of 
precinct  No.  6  of  Palo  Pinto  county,  Tex.,  where 
this  suit  was  filed. 

"(8)  I  find  that  the  plaintiff  sold  said  Inmber 
and  carted  with  same  solely  upon  the  credit  of 
the  defendant  Mrs.  A.  E.  Carlisle,  relying  sole- 
ly upon  her  statement  that  Ae  would  pay  for 
same,  and  that  the  credit  was  to  the  said  Mrs. 
A.  E.  Carlisle,  and  not  to  the  defendant  Nelson 
Hoffman. 

"(9)  I  find  that  the  value  of  the  lumber  sold 
to  the  said  defendant  Mrs.  A.  E.  Carlisle,  and 
delivered  to  the  defendant  Nelson  Hoffman,  was 
$157.80,  and  that  the  defendant  Neiaon  fioffinan 
has  paid  $8  on  said  account,  leaving  a  balance 
due  of  $149.80." 

Tbe  above  Is  as  much  of  the  findings  as  Is 
necessary  to  state. 

Tbe  only  question  presented  imder  the 
two  assignments  Is:  Was  there  a  common 
obligation  resting  upon  both  defendants  to 
pay  for  the  lumber?  Russell  &  Co.  v.  F. 
W.  Heltmann  &  Co.,  86  S.  W.  76;  K.  C,  P. 
&  O.  Ry.  Co.  v.  Bermea  L.  &  L.  Co.,  54  S.  W. 
324;  Beaucbamp  v.  Chester,  39  Tex.  Clr. 
App.  234,  86  S.  W.  1055. 

Appellant's  proposition,  substantially,  is 
that  where  there  Is  no  cause  of  action  shown 
against  the  resident  defendant,  the  non  resi- 
dent defeadant  is  oitltled  to  bare  the  case 


Digitized  by  V^OOQlC 


Tex.) 


ABNOIiD  ▼.  PKO0UCERS'  OIIi  CO. 


735 


transferred  to  the  county  and  precinct  ot 
her  residence.  There  can  be  no  question  as 
to  the  correctness  of  the  proposition.  If 
Hoffman  Is  not  liable  In  the  suit,  the  case 
should  be  ordered  transferred  to  Dallas  coun- 
ty. The  court  found  that  Mrs.  CaFllale  oi^ 
dered  the  lumber  and  had  It  delivered  to 
HofTman,  and  agreed  that  she  would  pay 
for  It  Before  the  lumber  was  delivered 
Hoffman  requested  Mrs.  Carlisle  to  make  ar- 
rangements for  him  to  get  the  lumber,  and 
agreed  with  her  that  he  would  pay  for  it. 
Mrs.  Carlisle  In  arranging  for  the  lumber 
stated  that  she  could  hold  the  money  out 
of  Hoffman's  wages,  showing  that  Hoffman, 
was  to  pay  for  the  lumber  and  pay  through 
her;  that  la,  Hoffman  was  not  buying  the 
lumber  from  Mrs.  Carlisle,  but  was  making 
arrangements  for  the  credit  through  her,  and 
was  to  make  payment  to  appellee  through 
her.  Hoffman  was  acting  In  making  arrange- 
ments for  the  credit,  and  for  the  purchase 
and  delivery  of  the  lumber,  and  for  the  pay- 
ment of  it  entirely  through  Mrs.  Carlisle. 
She,  on  her  part,  before  Its  sale  and  de- 
livery, and  as  a  part  of  the  transaction, 
agreed  with  appellee  that  she  would  pay 
for  the  lumber.  At  her  request  the  account 
was  carried  on  the  books  of  the  company 
against  Hoffman.  Hoffman  so  understood  It, 
and  paid  part  of  the  account. 

[1]  The  facts  found  by  the  trial  court.  In 
our  opinion,  clearly  show  a  joint  liability 
of  both  Mrs.  Carlisle  and  Hoffman.  There  Is 
no  merit  In  the  second  assignment  that  the 
cause  of  action  against  both  defendants  was 
not  one  and  the  same  cause.  The  case  was 
first  tried  In  the  Justice  court,  where  the 
pleadings  are  oral,  and  while  the  transcript 
does  show  that  pleadings  In  that  court  of 
Mrs.  Carlisle,  the  Judgment  entered  In  the 
Justice  court  reads  In  part: 

"And  it  appearing  to  the  court  that  said  debt 
was  incurred  for  the  sole  benefit  of  Nelson  Hoff- 
man, it  is  ordered,  adjudged,  and  decreed  by  the 
court  that  the  defendant  Mrs.  A.  E.  Carlisle 
do  have  and  recover  from  Nelson  Hoffman  what 
amount  she  may  have  to  pay  on  said  judgment 
to  Prost-Uewellyn  Lwraber  Cwnpany,  and  that 
she  have  her  execution." 

[2]  If  she  pleaded  over  against  her  code- 
fendant  as  the  Judgment  Indicates,  she  would 
thereby  waive  her  plea  of  privilege.  Barblan 
V.  Gresbam,  156  S.  W.  385;  Amarlllo  Com- 
mercial Co.  V.  McGregor  Milling  &  Grain  Co., 
156  S.  W.  1124 ;  Keeling  &  Field  v.  Walter 
Connally  &  Co.,  157  S.  W.  232;  and  cases 
there  dted. 

[3]  Appellant's  third  and  ft>nrth  assign- 
ments are  largely  based  on  assertions  of 
facts  not  found  by  the  court,  and  contrary 
to  the  court's  findings.  If  appellant's  promise 
to  pay  for  the  lumber  was  conditioned  on 
her  ability  to  collect  the  money  from  Hoff- 
man, there  might  be  something  In  her  conten- 
tion that,  for  some  reason,  she  could  not 
collect  the  money.  But  the  court  did  not  find 
her  promise  to  be  so  conditioned.    The  prom- 


ise to  pay  for  the  lumber  as  alleged  In  the 
pleadings  and  as  the  court  found  was  an 
original  agreement  and  undertaking  on  th» 
part  of  appellant,  made  before  the  lumber 
was  sold  and  delivered  to  Hoffman,  and  was 
not  within  the  statute  of  fraud.  MuIIer  v. 
Riviere,  60  Tex.  641,  46  Am.  Rep.  291 ;  Span 
v.  Cochran,  63  Tex.  242 ;  I^ons  t.  Daugherty 
et'al.,  26  S.  W.  146. 
The  case  la  affirmed. 


ABNOU)  T. 


PRODUCERS' 
(No.  8634.) 


OIL  CO. 


(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
April  28,  1917.) 

1.  Minks  aud  Minebaj,8  «s»77— Oil.  Lbasb— 
Bbeach. 

Where  a  lease  of  land  provided  that  the 
lessee  was  to  sink  three  oU  wells  to  certain 
depth  unless  oil  shonld  be  found  in  paying  quan- 
tities at  a  less  depth,  and  that  the  lessee  could 
abandon  any  part  of  the  land  to  the  lessor, 
whereupon  he  would  have  the  right  to  lease 
the  lands  so  abandoned  to  others,  the  act  of 
the  lessee  in  representing  to  plaintiff  that  no 
oU  was  found  and  in  executing  a  release  was  not 
a  breach  of  the  lease  contract  in  the  absence  of 
a  showing  that  lessor  has  been  deprived  of  any 
part  of  his  land  or  any  oil,  gas,  or  other  miner- 
als issuing  therefrom,  or  that  by  alleged  false 
statements  of  the  lessee's  agent  the  lessor  was 
deprived  of  an  opportunity  to  sell  his  land  ad- 
vantageoudyi 

[Ed.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  204.] 

2.  Libel  amd  Slandeb  «s»130— Si-AwnEB  of 
Title— Elements  or  Cause  of  Action. 

A  lessor  m  oil  lands  had  no  cause  of  action 
for  slander  of  title  to  the  property  or  slander 
of  the  character  of  the  property  because  of 
statements  made  by  the  lessee^s  agent  that  the 
well  drilled  on  the  land  contained  no  oil  in 
paying  quantities,  in  the  absence  of  a  showing 
that  such  statement  was  made  to  or  in  the  hear- 
ing of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  388.] 

Appeal  from  District  Court,  Clay  County; 
Wm.  N.  Bonner,  Judge- 
Action  by  R.  F.  Arnold  against  the  Produc- 
ers' Oil  Company.    Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Wantland  &  Parrlsh  and  Taylor,  Allen  & 
Taylor,  all  of  Henrietta,  for  appellant.  Kay 
&  Akin,  of  Wichita  Falls,  for  appellee. 


BUCJK,  J.  Suit  was  brought  January  31, 
1916,  by  appellant  against  the  appellee,  a  cor- 
poration, for  damages  In  the  sum  of  $148,- 
700,  and  for  cause  of  action  the  plaintiff  al- 
leged that  he  was,  on  September  29,  1911, 
the  owner  of  1,487  acres  of  land  In  Young 
county,  and  on  said  date  plaintiff  and  defend- 
ant entered  Into  a  certain  written  contract 
whereby.  In  consideration  of  the  payment 
by  defendant  of  $20  in  cash,  and  the  promise 
to  pay  royalties  on  all  oil  found  upon  the 
premises,  plaintiff  leased  to  defendant  said 
land,  and    defendant   undertook   to   develop 
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said  land  for  oil,  gas,  or  other  minerals ; 
that  defendant  sunk  a  well  on  said  land  to 
a  depth  of  2,171  feet,  and  thereupon  ceased 
'Operations;  that  at  some  depth  unknown  to 
plaintiff  a  large  amount  of  oil,  to  wit,  oil 
in  paying  quantities,  and.  If  not  in  paying 
quantities,  then  oil  In  such  quantity  as  to 
materially  Increase  the  value  of  said  land 
for  oil  purposes,  was  found  by  defendant; 
that  defendant,  for  the  purpose  of  deceiving 
plaintiff  and  of  hiding  the  value  of  such 
well,  and  for  the  purpose  of  defrauding 
plaintiff  out  of  royalties  and  Incomes  which 
would  arise  to  plaintiff  from  such  well.  If 
developed  as  provided  in  said  written  con- 
tract, willfully,  knowingly,  and  maliciously 
packed  and  plugged  said  well  and  reported  to 
plaintiff  that  no  oH  had  been  found.  It  was 
further  alleged  that  said  asserted  false  re- 
port was  made  by  defendant  for  the  pur- 
pose of  securing  leases  on  other  lands  near 
by  and  adjacent  to  plaintiff's  land,  and  to 
reap  the  benefit  therefrom.  It  was  further 
alleged  that  plaintiff  jjld  not  discover  said 
asserted  fraud  until  a£tfit  te  had  accepted 
from  defendant -a  xelease  of  the"  oil  lease 
theretofore  .executed  by  plaintiff  to  defend- 
ant, and  that  he  (plaintiff)  did  not  discover 
said  alleged  fraud  on  the  part  of  defendant 
until  September  1,  1915,  on  which  date  plain- 
tiff for  the  first  time  discovered  that  the 
representations  made  by  defendant  and  Its 
agents  were  false,  and  discovered  for  the 
first  time  that  defendant  had  in  fact  struck 
oil  In  said  well;  that  he  had  no  means  of 
discovering  the  fraud  alleged  to  have  been 
perpetrated  upon  him  by  the  defendant  be- 
fore said  time.  The  last  plea  was  In  a  sup- 
plemental petition  and  by  way  of  answer  to 
defendant's  ple»  of  the  two-year  statute  of 
limitation. 

The  cause  was  tried  before  a  Jury,  and  ap- 
on  the  conclusion  of  the  evidence  the  court 
Instructed  a  verdict  for  defendant,  and  upon 
the  return  of  the  verdict  rendered  a  Judg- 
ment for  the  defendant.  From  this  Judgment 
the  plaintiff  has  appealed. 

[1  ]  We  confess  we  have  been  at  some  loss 
to  determine  Just  what  was  the  character  of 
the  suit  Intended  by  plaintiff,  whether  for 
breach  of  the  lease  contract  or  for  alleged 
slander  of  plaintiffs  land,  but,  taking  either 
view  of  the  matter  we  condnde  that  the 
court  did  not  err  In  Instructilig  a  verdict  and 
rendering  a  Judgment  for  defendant  By  the 
terms  of  the  lease  contract  appellee  was  to 
sink  three  wells  on  appellant's  land,  eadi  of 
said  wells  to  be  bored  to  a  depth  of  2,000  feet 
unless  oU  or  gas  should  be  found  In  paying 
quantities  at  a  less  depth.  It  was  further 
provided  that  the  grantee  should  have  the 
right  to  abandon  any  part  of  said  lands  cov- 


ered by  the  lease,  and  should  execute  a  re- 
lease for  such  land  abandoned  to  grantor, 
and  that  thereupon  the  grantor  should  have 
the  right  to  lease  sudi  land  so  abandoned  to 
other  parties.  The  evidence  falls  to  show 
that  appellant  has  been  deprived  of  any  part 
of  his  land,  or  of  any  oil'  or  gas  or  other  min- 
eral Issuing  therefrom!  and  there  Is  neither 
allegation,  in  the  wa^  of  special  damages, 
nor  proof  that  by  reason  of  the  alleged  false 
statement  of  appellee's  agent  appellant  was 
deprived  of  any  opportunity  to  sell  his  land 
advantageously  and  at  a  better  price  than  it 
would  have  brought  at  the  time  of  trial,  or 
at  the  time  of  filing  of  the  suit  So  far  as 
the  record  discloses,  appellant  still  has  his 
land  and  all  the  minerals  which  existed  there- 
in at  the  time  of  the  making  of  the  lease  con- 
tract, or  at  the  time  of  the  making  of  the 
alleged  false  statement.  Hence  we  conclude 
that  no  breach  by  defendant  of  the  lease 
ctmtract  was  shown,  and  that  appellant  was 
not  authorized,  either  by  the  pleading  or  by 
the  evidence,  to  recover  damages  by  reason 
of  any  failure  of  appellee  to  comply  with  the 
terms  of  said  lease  contract 

[2]  If  the  plaintiff  below  sought  to  cast  his 
action  as  for  slander  of  title  to  property,  be 
falls  to  allege  or  prove  one  essential  element 
of  slander  and  libel,  to  wit,  the  publication 
of  the  alleged  libelous  words.  It  Is  elemen- 
tary that  words  reflecting  on  the  character 
of  a  person  or  the  title  of  a  thing  must  be 
published  before  they  become  actionable  as 
for  slander  or  libel.  Plaintiff  does  not  al- 
lege that  the  defendant's  agent  or  agents 
stated  to,  or  In  the  hearing  of,  third  persona^ 
that  the  well  drilled  contained  no  oil  In  pay- 
ing quantities,  or  was  a  "duster,"  nor  does 
the  evidence  show  such  to  be  the  case.  Plain- 
tiff below  testified  that  Mr.  Prather,  who  was 
sui)ervlsing  the  drilling  as  a  representative 
of  the  defendant  corporation,  told  him:  "We 
are  going  to  quit;  there  ain't  nothing  in  It" 
He  also  testified  that  he  thought  the  driller 
also  Informed  him  that  they  had  not  struck 
oil.  The  evidence  further  falls  to  show  that 
oil  discovered  In  September,  1915,  on  the 
surface  of  the  water  flowing  ont  of  the 
abandoned  well  was  In  paying  quantities. 
Hence  we  conclude  that  we  cannot  disturb 
the  Judgment  on  the  theory  that  plaintiff's 
cause  of  action  as  pleaded  was  for  slander  of 
title  to  the  property,  or  of  slander  at  the 
character  of  the  property.  If  there  be  sucli « 
cause  of  action  Included  within  the  commoD- 
law  action  of  slander  of  title.  Therefore  we 
conclude  that  the  trial  court  did  not  err  In 
Instructing  a  verdict. 

All  assignments  of  error  are  overruled. 
and  the  Judgment  Is  affirmed. 

Affirmed. 
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MAQUIRE  et  aL  ▼.  UNIVERSMT  OF 
MISSOURI.     (No.  19064.) 

(Supreme  Court  of  Missouri,  Division  No.   1. 

Jane  1,  1917.    Motion  for  Rehearing 

Denied  July  'Z,  1917.) 

Taxation   <8=a897— Inhekitanck  Taxes— As- 

SESSUSNT — V  AUDITY  . 

Under  Kev.  St.  1909,  i  814,  an  assessment 
of  a  specified  amount,  if  paid  at  once,  and  a 
larger  amount  in  case  bond  is  given,  on  tlie  in- 
terest of  remaindermen  under  a  testamentary 
trust  requiring  the  trustee  to  i>ay  the  income  of 
t&e  estate  to  testator's  widow  during  her  life, 
tte  corpus,  after  the  death  of  the  widow,  to 
he  paid  to  such  remaindermen,  or  to  their  heirs, 
per  stirpes,  siiaie  and  share  alike,  waa  valid. 

Appeal  from  St  Louis  Circuit  Court;  Kent 
K.  Koeruer,  Judge. 

Proceedings  In  the  matter  of  the  estate  of 
Cbarles  T.  Reimne,  deceased,  wherein  James 
H.  Magulre  and  others  appeal  adversely  to 
the  University  of  Missouri  from  a  judgment  of 
the  circuit  court  affirming  the  judgment  of 
the  probate  court  overruling  a  motion  to  set 
aside  an  assessment  of  inheritance  taxes. 
AiRrmed.  • 

Marion  C.  Early,  of  St  Louis,  for  appel- 
lants. Orvllle  M.  Burnett,  of  Columbia,  and 
Ernest  A.  Green,  of  St  Louis,  for  respond- 
ent. 

BOND,  J.  1.  The  controversy  In  this  case 
Is  over  the  construction  to  be  given  to  certain 
clauses  in  the  will  of  Charles  T.  Remme,  who 
died  on  August  25, 1911.  Said  clauses  are  as 
follows: 

"E^th.  After  the  payment  of  my  debts  and 
after  the  payment  of  the  above  mentioned  in- 
cumbrances, if  any,  and  of  the  foregoing  lega- 
cies, I  hereby  give,  devise  and  bequeath  to  James 
H.  Maguire,  of  the  city  of  St  Louis,  state  of 
Missouri,  to  him  in  trust,  all  the  rest,  residue 
and  remainder  of  my  estate,  of  every  nature  and 
kind,  and  wherever  mtaated,  to  him  said  James 
H.  Maguire,  in  trust,  for  the  following  uses 
and  purposes  herein  declared  and  set  fortii  and 
none  other,  that  is  to  say: 

"In  trust  that  he,  the  said  James  H.  Maguii-e, 
in  trust  stiall  hold,  manage,  use  and  control, 
rent,  lease,  sell  and  convey,  invest  and  re- 
invest my  entire  estate  ao  held  in  trust  as  to 
the  said  trustee  shall  seem  best,  wise  and  pru- 
dent, and  with  the  full  authority  and  power  vest- 
ed in  said  trustee,  to  do  any  and  all  things  that 
to  him  may  seem  best  to  further  the  objects 
of  the  trust  estate  herein  created. 

"Said  trustee  shall  bold,  iise,  manage  and  con- 
trol my  residuary  estate  given  and  devised  to  him 
in  trust,  by  tiiis  will,  for  the  benefit,  use  and 
enjoyment  of  my  beloved  wife,  Blaud  M.  Remme, 
for  and  daring  her  natural  life,  and  shall  pay 
and  turn  over  to  tier,  the  said  Maud  M.  Remme, 
for  her  maintenance,  support,  benefit,  use  and 
enjoyment,  the  entire  interest,  rents,  dividends 
and  income  of  every  nature  of  and  from  my 
said  residuary  estate  given  and  devised  in  tnist 
as  aforesaid.  Said  payments  shall  begin  im- 
mediately upon  my  death  and  shall  be  made  at 
regular  periods,  from  time  to  time,  in  install- 
ments, and,  if  possible,  on  the  first  day  of  each 
month,  for  and  during  the  natural  life  of  her, 
the  said  M»ud  M.  Remme. 

"Should  said  trustee  sell  any  of  the  real  es- 


tate held  by  him  io  trwrt'  vnder  ths  provisions 
of  this  win,  then  I  direct  that  he  shall  im- 
mediately thereupon  reinvest  or  put  out  in 
some  profitable  manner  and  from  [form]  the  en- 
tire proceeds  of  and  from  any  such  sale  or  sales. 
"Sixth.  Upon  the  death  of  the  said  Maud  M. 
Remme  the  trust  hereby  created  shall  cease  and 
all  property  of  every  kind,  character  and  de- 
scription then  on  hnnd  belonging  to  said  trust, 
and  all  evidences  thereof^  and  induding,  abKS 
all  money  held  from  the  interest,  rents  and  in- 
come and  not  theretofore  paid  over  to  the  said 
Mand  M.  Remme,  shall  be  paid  and  turned 
over  to  Prank  Cummings,  Edward  Cummings 
and  Stella  Cummings,  of  the  city  of  St.  Louis 
and  state  of  Missouri,  children  of  my  sister, 
Kate  Cummings,  or  to  their  heirs  at  law  per 
stirpes,  share  and  share  alike,  absolutely  and 
forever." 

Thewlllwasdnly  probated,  and  daring  the 
administration  of  the  estate  the  collector  of 
the  revenue  of  the  city  of  St  Louis  applied 
to  the  probate  coart  for  the  appointment  of 
an  appraiser  to  examine  and  fix  the  amount 
of  collateral  Intierltance  tax  which  should  be 
assessed  agntnst  the  estate.  The  appoint- 
ment and  appraisal  were  duly  made,  and  the 
court,  after  examination  of  the  report  snb- 
mitted  and  flied,  found  the  cash  value  of  the 
shares  of  the  three  remaindermen  to  be  |22,-> 
911.46,  and  the  tax,  if  paid  at  once,  to  be  $!,• 
145.66,  or  In  the  event  bond  was  given,  found 
the  caSh  value  to  be  $90,025,  and  the  tax  to  be 
$2,501.26.  A  motion  was  then  filed  to  set 
aside  this  assessment,  and  upon  the  motion 
being  overruled  the  legatees  appealed  to  tlia 
circuit  court,  which  affirmed  the  judgment  at 
the  probate  court  and  sustained  the  validity 
of  the  assessment  of  the  tax,  and  the  case 
comes  here  on  appeal  from  this  judgment  by 
the  legatees,  their  contention  being  that  see- 
tlon  314,  on  which  this  proceeding  is  based, 
does  not  apply  to  fntnre  estates  created  by 
will;  that  no  assessinents  can  be  made  as 
to  future  estates  created  by  will ;  that  no  as- 
sessments can  be  made  as  to  future  estates 
imtll  they  come  into  pcssessian ;  that  there 
can  be  no  lien*  until  assessment  of  the  tax 
against  ascertained  parties;  that  whatever 
lien  there  may  ultimately  be  for  this  tax 
attaches  to  the  trust  funds  in  the  hands  ot 
the  trustee  in  the  shape  it  has  at  the  life  ten- 
ant's death;  that  the  trustee  can  convey  a 
title  free  of  lien. 

II.  The  wisdom  and  p<^cy  of  inheritance 
taxation  have  been  Illustrated  for  more  than 
2,000  years.  It  first  to<&  root  in  the  Roman 
law  in  the  form  of  a  5  per  cent  ta^  on  cer- 
tain collaterals  at  the  suggestion  of  Augustus 
Caasar  (1  Gibbons'  Decline  and  Fall  Roman 
Empire  [Mllman's  Ed.]  pp.  191,  192),  and  has 
spread  over  Europe  and  the  United  States  of 
America  (Knowlton  v.  Moore,  178  U.  S.  41,  20 
Sup.  a.  747,  44  L.  Ed.  969 ;  Snyder  v.  Bett- 
mau,  190  U.  S.  249,  23  Sup.  Ct.  803,  47  L.  Ed. 
1035 ;  State  v.  Henderson,  160  Mo.  100,  60  S. 
W.  1093 ;.  BJiox  v.  Emerson,  123  Teun.  loc.  clt. 
417,  131  S.  W.  972 ;  State  ex  rel.  v.  BaziUe, 
97  Minn.  loc.  clt  14,  106  N.  W.  93,  6  L.  R.  A. 
[N.  S.]  732,  7  Ann.  Gas.  1056 ;   State  v.  Pabst, 
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189  Wis.  661,  121  N.  W.  361;  VanderbUt  v. 
Kidman,  198  U.  S.  480,  26  Sup.  Ob  331,  49  L. 
Ed.  5«3 :  United  States  v.  FldeUty  Trust  Co., 
222  U.  S.  168,  32  Sup.  Ct  59,  66  I*  Ed.  137; 
People  ▼.  Byrd,  253  111.  223,  97  N.  E.  293; 
State  V.  Probate  Court,  112  BMnn.  279,  128 
N.  W.  18;  Wlnglrt  t.  State,  129  Md.  28,  98 
Atl.  224 ;  Stengel  ▼.  Edwards  [N.  J.]  98  AtL 
.t24 ;  Estate  of  VanderbUt,  172  N.  T.  69,  64  N. 
E.  782;  Bell  t.  Bank,  188  Mo.  App.  loo.  dt 
■\89, 174  S.  W.  196 ;  Soas,  Inheritance  Taxa- 
tion, p.  17,  §  9).  The  constitutional  princi- 
ple upon  whidi  this  excise  or  duty  rests  is 
that  It  is  not  a  tax  upon  property,  but  only 
on  the  transmission  of  property  either  by  op- 
eration  of  law  or  wills  or  gifts,  to  take  effect 
upon  death.  Boss,  Inheritance  Ta.sation,  p. 
26,  i  19. 

Under  the  terms  ot  the  sixth  clause  of  the 
will  of  Charles  Bemme,  the  residue  of  his 
estate  in  the  hands  of  the  trustee  after  the 
expiration  of  the  express  life  estate  created 
In  his  wife  was  devised  In  fee  to  Frank  Cum- 
mlnes,  Edward  Cummlngs,  and  Stella  Cum- 
mlngs,  nephews  and  niece  of  the  testator,  or 
their  heirs  at  law  per  stirpes.  This  lan- 
guage created  vested  remainders  in  the  three 
persons  named  and  a  contingent  remainder 
in  the  heirs  of  eadi  of  them  as  might  die 
before  the  expiration  of  the  life  estate.  Es- 
tate of  Kingman,  220  lU.  663,  77  N.  E.  135, 
6  Ann.  Cas.  234.  These  remainders  attached 
to  whatever  form  and  quality  the  estate  had 
assumed  during  the  tmsteeship  and  the  ex- 
ercise thereunder  of  the  power  of  the  trustee 
to  sell  and  reinvest  They  did  not  attach  to 
specific  property  which  went  into  the  hands 
of  the  trustee  at  the  death  of  the  testator ; 
for  other  clauses  of  the  wUl  gave  the  trustee 
full  power  to  diange  the  form  of  the  trust 
estate  by  selling  the  real  estate  and  rdnvest- 
Ing  It  In  other  property.  These  terms  of  the 
will  dispose  of  the  argument  of  the  learned 
counsel  for  appellant  that  the  application  of 
section  314  of  the  Revised  Statutes,  providing 
that  the  property,  subject  to  the  tax  thereon 
laid,  should  be  affected  with  a  lien  frmn  the 
time  of  the  death  of  the  testator,  would  dis- 
able the  trustee  from  exercising  the  power 
to  sell  given  him  in  the  instrument  of  trust 
x4o  such  consequence  can  logically  follow 
from  the  language  of  the  statute;  for  the 
v)tatute  did  not  Intend  to  fix  a  lien  except  up- 
on the  definite  property  existing  when  the 
I'uture  llmltatl<m  over  should  vest  In  the  re- 
maindermen. Pull  effect  Is  given  to  the 
statute  If  Its  terms  are  held  applicable  in  all 
cases  where  the  property  subject  to  remain- 
der exists  in  an  Immutable  form.  So  In  this 
esse,  if  the  trustee  had  not  been  given  power 
CO  sell  the  land,  the  lien  would  have  attached 
upon  the  death  of  the  testator,  but,  since  that 
power  was  given  to  the  trustee,  the  purpose 
of  the  statute  and  Its  fair  legal  intendment 
are  that  the  lien  shall  not  attach  until  the 
property  In  trust  has  assumed  its  final  form 
at  the  closure  of  the  trust. 


Neither  Is  there  any  merit  in  the  conten- 
tion of  the  learned  counsel  for  appellant  that 
section  314  of  the  Revision  of  1900  does  not 
apply  to  future  estates  created  by  will.  That 
section  deals  with  taxes  upon  "a  remainder, 
reversion  or  other  expectancy,  real  or  per- 
soual,"  which  shall  have  been  created  un- 
der the  legislative  authority  expressed  in 
section  300,  providing  for  a  oollateial  in- 
heritance tax  of  6  per  cent  on  all  property 
"which  shall  pass  by  will  or  the  intestate 
laws  of  this  state  from  aiv  P^son  who  may 
die  seised  and  possessed  of  the  same  while 
a  resident  of  this  state,"  etc.  The  terms  of 
this  section  expressly  referred  to  as  the  basis 
for  the  provisions  made  in  the  subsequent 
section  (314)  are  so  plain  as  to  leave  no  room 
for  construction,  and  only  call  for  an  inter- 
pretation of  the  meaning  of  the  language  by 
according  to  it  the  ordinary  sense  of  the 
terms  employed.  These  plainly  state  that 
both  sections  of  the  statute,  the  former  In 
terms  and  the  latter  by  express  reference 
to  the  former,  provide  for  the  liability  of 
future  estates  to  the  tax  in  question  wheth- 
er the  succession  is  created  by  a  will,  a  grant, 
or  results  from  Intestacy.  Knox  v.  Emerson, 
123  Tenti.  loc.  dt  417,  131  S.  W.  972.  Aside 
from  this,  the  same  result  would  follow  from 
a  consideration  of  the  word  '^inheritance." 
That  exact  point  was  before  the  Supreme 
Court  of  Tennessee  where,  not  having,  as  we 
do,  an  answer  to  it  by  the  terms  of  aoothw 
section  of  the  local  statutes  of  that  state; 
It  was  held: 

"Coming  to  ns  from  the  civil  law,  it  Is  prop- 
er, therefore,  as  was  done  in  the  Swanson  Case, 
to  look  to  that  law  In  order  to  ascertain  the 
meaning  attached  by  it  to  the  word  'inheritance'; 
and  in  doing  so  it  is  found,  as  is  stated  in  that 
opinion,  to  be  'the  snccession  to  all  the  rinbts 
of  the  deceased.  It  is  of  two  Jdnda,  that  whidi 
arises  by  testament,  when  the  testator  gives  his 
succession  to  a  particular  person,  and  that 
which  arises  by  operation  of  law,  which  is  call- 
ed "succession  ab  Intesto." ' "  Bouvier  Law  Dic- 
tionary, p.  1037. 

"Sucli  nas  been  the  meaning  attached  to  the 
word  'inheritance'  when  used  in  bur  legislation 
with  regard  to  succession  taxes.  •  •  •  It  is 
inconceivable  that  the  framers  of  tJie  Code,  by 
this  use  of  the  term  'inheritance,'  intended  to 
confine  this  tax  to  those  taking  as  heirs  the 
real  estate  of  the  ancestor,  or  to  devolutions  of 
property  by  operation  of  law,  and  exclude  suc- 
cessions by  will  to  either  itersonal  or  real  es- 
tate." 

Having  reached  the  conduslMi  that  aecUon 
814  does  not  charge  the  assets  of  the  estate 
of  the  testator  with  a  specific  Hen  at  the  time 
of  bis  death,  but  only  fixes  a  lien  om  the  cor- 
pus of  the  estate  in  the  form  In  whidi  it 
shall  exist  at  the  time  of  distribution.  It 
necessarily  follows  from  this  shifting  of 
the  statutory  lira  tluit  the  trustee  can  prior 
to  the  end  of  the  life  estate,  in  the  exercise 
of  the  power  given  to  him  as  such,  sell  and 
convey  the  lands  devised  to  him  free  from 
aiv  lien  against  the  purchasers. 

III.  What  has  been  said  disposes  of  all 
the  contentions  of  appellant  except  the  claim 
that  no  assessment  for  the  transfer  of  these 
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lemalnden  can  b«  madft  jirior  to  the  time  of 
ttie  vesting  of  possesa^on  in  the  remainder- 
men. With  reference  to  this  contoition  the 
statute  makes  answer  In  the  following  terms : 
"Provided  further,  that  the  person  or  persons, 
or  body  politic  or  corporate  beneficially  fnterest- 
ed  in  the  property  as  aforesaid  shall  make  a  full, 
verified  return  of  said  property  to  the  probate 
judge  ot  the  proper  county  and  file  the  same  in 
his  office  within  one  year  from  the  death  of  the 
decedent,  and  within  that  period  ^ive  a  bond  in 
form  and  to  the  effect  prescribed  m  section  810 
of  this  article,  conditioned  for  the  iwyment  of 
said  tax  at  such  time  or  period  as  the  right  of 
possession  shall  accrue  to  the  owner  or  the 
representatives  of  said  owner  as  aforesaid,  and 
in  case  of  failure  so  to  do,  the  tax  shall  be  im- 
mediately payable  and  collectible  on  the  clear 
market  value  of  the  estate^  to  be  determined  as 
hereinafter  provided:  Provided,  further,  that 
thfe  owner  shall  have  the  right  to  pay  the  tax 
at  any  time  prior  to  his  or  her  coming  into  pos- 
session, and  in  such  cases,  the  tax  shall  be  as- 
sessed in  the  manner  hereinafter  provided  on  the 
value  of  the  estate  at  the  time  of  the  payment 
of  the  tax,  after  deducting  the  value  of  the  life 
estate  or  estate  for  years?'    B.  S.  1909,  |  814. 

It  Is  objected  by  the  learned  counsel  for 
appellant  that,  if  this  ix>rtlon  ot  the  statute 
is  valid,  then  It  would  result  in  the  imposi- 
tion of  a  tax  on  property,  and  not  on  the  suo- 
cession,  and  hence  would  be  unconstitutional. 
This  is  a  misconception  of  the  ground  upon 
which  the  right  exists  in  the  state  to  re- 
quire these  payments.  Both  the  cases  here- 
tofore dted  in  this  opinion  and  correct  rea- 
soning deduce  the  existence  of  this  right 
In  a  sovereignty  from  the  fact  that  the  powe^ 
of  succession  in  such  cases  depends  upon 
statutes  affording  that  privilege  to  the  claim- 
ant, and  this,  being  In  the  full  dlscretlou 
of  the  enacting  body.  Is  subject  to  any  terms 
which  it  sees  lit  to  Impose.  Having  the 
plenary  power  to  regulate  the  devolution 
of  property,  whether  by  the  act  of  parties 
or  by  the  act  of  law,  the  state  is  at  liberty 
to  affix  any  conditions  to  Its  transmission 
not  prohibited  by  the  CJonstltution.  In  the 
portion  of  the  statute  now  under  review  the 
Legislature  has  Imposed  as  a  condition  to 
the  heritable  or  testamentary  rights  of  re- 
maindermen, reversloiiers>  and  other  claim- 
ants of  estates  In  expectancy  that  the  trans- 
fer taxes  thereon  shall  be  "immediately  pay- 
able and  collectible  on  the  clear  market  val- 
ue of  the  estate,"  unless  the  boieficlary  shall 
wltbln  a  year  give  a  proper  bond  for  the  pay- 
ment of  said  tax  when  the  right  of  possession 
BbaU  accrue,  in  whldi  event  the  payment 
need  not  be  made  untQ  actual  possession  of 
the  estate  accrues.  The  act  further  provides 
In  case  of  antldpatory  payment  of  the  tax 
the  specific  method  for  ascertaining  such  pay- 
ment "after  deducting  the  value  of  the  life 
estate  or  estates  for  years."  'In  the  case  at 
bar  the  future  estates  of  the  remaindermen 
fall  within  this  provision  of  the  statute,  be- 
cause (hey  are  preceded  by  a  life  estate  In 
the  wife  of  the  testator.  The  ascertainment 
of  the  value  of  that  life  estate  Is  within  the 
competency  of  any  qualified  appraiser  or 
actuary  computing  the  same  according  to  the 


rules  prescribed  by  statute,  as  is  also  the 
ascertainment  of  the  resulting  remainders. 
Estate  of  Tracy,  179  N.  X,  601,  T2  N.  E.  519. 

We  fall  to  discover  in  any  of  these  provi- 
sions the  exertion  ot  a  power  not  possessed 
by  the  L^slatuxtt  of  this  state.  There  afe 
certainly  no  constitutional  inhibitions  pre- 
venting the  Legislatore  from  requiring  se- 
curity to  be  given  for  the  payment  of  such 
taxes  when  the  transmitted  estate  shall  fall 
into  possession,  or  In  default  thereof  a  pay- 
ment prior  to  the  obtention  of  possession ; 
for  in  so  dc^g  it  but  exercises  the  sovereign 
power  of  the  state  to  regulate  the  transmis- 
sion of  property  and  estates  by  exscinding 
therefrom  a  tax  whi(A  shall  fall  upon  the 
owner,  whoever  he  may  be,  when  possession 
accrues  to  him.  Orr  v.  Oilman,  183  U.  S. 
278,  22  Sup.  Ot  213,  46  L.  Ed.  19ffi  Estate 
of  Tracy,  179  N.  Y.  501,  72  N.  B.  819 ;  Ayers 
V.  Chicago  Title,  etc.,  Co.,  187  111.  42,  68  N. 
B.  318.  nie  Legislature  in  furtherance  of 
this  act  has  provided  what  shall  be  done 
with  the  tax  so  paid  over  to  the  trustee  or 
other  holder  of  the  estate.  R.  8.  1909,  {| 
317,  818. 

In  the  case  at  bar  there  Is  no  omission 
on  the  part  of  the  Legislature  to  provide  a 
method  of  computation  of  the  remainder  es- 
tates, as  was  found  in  the  Ms.  Opinion  of  Di- 
vision No.  2  In  the  Matter  of  Assessment  of 
Collateral  Inheritance  Tax  In  the  Estate  of 
Charles  Clark,  Deceased,  Grace  Clark,  Ap- 
pellant (No.  18217)  194  S.  W.  54.  In  that  case 
a  wholly  uncertain  and  indefinite  bequest  was 
made  to  the  daughter-in-law  of  the  testator, 
whose  trustee  was  authorized,  in  its  discre- 
tion, to  make  payments  until  the  beneficiary 
should  marry  or  die.  The  elements  of  in- 
certitude were  the  volition  of  the  trustee  and 
the  duration  of  the  Interest  of  the  beneficiary. 
It  was  impossible  to  make  any  computation 
as  to  her  prospective  remarriage  or  as  to  the 
extent  to  which  discretion  of  the  trustee 
would  be  moved.  The  point  in  Judgment  In 
that  case  has  therefore  no  relevancy  to  the 
facts  shown  In  the  present  case  where  no 
such  barriers  exist  to  a  computation  of  the 
value  of  the  life  estate  specifically  provided 
by  statute. 

We  hold  the  statute  under  review  is  valid 
and  enforceable  according  to  Its  terms,  and 
the  Judgment  in  conformity  therewith  is  af- 
firmed. 

GRAVES,  C  J.  (concurring).  I  concur  in 
the  result  in  this  case.  We  have  held  our 
collateral  Inheritance  tax  law  valid,  and 
that  is  the  law  under  construction  in  this 
case.  It  will  be  time  enough  to  give  approval 
to  a  general  inheritance  tax  law,  if  we  con- 
clude so  to  do,  when  such  issue  is  a  live  ques- 
tion in  a  live  case.  The  first  part  of  para- 
graph 2  of  my  learned  Brother's  opinion  is 
very  broad  and  covers  both  collateral  and  gen- 
eral inheritance  taxation.  On  the  latter  I  do 
not  wish  to  express  an  opinion  at  this  time, 
and,  as  I  see  it,  I  would  be  so  expressing 
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an  opinion,  by  a  full  concnrrence  In  fbe 
present  opinion.  Let  the  question  remain 
for  a  real  case.  "Sufficient  unto  the  day  is 
the  evil  thereof." 


'BLAIR   and  WOODSON,   JJ., 
these  ylews. 


concur   In 


LUCEEUT  et  aL  ▼.  OliANGB  JULEP  CO. 
■  et  al.    (No.  18456;) 

(Sapreme  Court  of  Missouri.     In  Banc.     May 
22,  1&17.     Motion  for  Rehiring  De- 
nied June  30,  JL817.) 

1,  Injunction  «S3128— Rkbtbaining  Use  of 

Q?RADE   SECEIETS— SUETIOIENCY  OV  £VIOENCK. 

In  proceedinga  for  injunction  to  restrain  use 
of  a  formula  and  trade  secret  in  respect  to  the 
making  and  selling  of  soft  drinks,  evidence  held 
sufficient  to  show  that  defendant,  who  was  for- 
merly connected  with  plaintiff  company,  did  not 
originate  formula  and  had  no  interest  therein. 

[Kd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  278.] 

2.  Injunction  <3=>56  — Gbounds— Restbain- 
ING  Use  of  Tbade  Secrets. 

Injunction  was  proper  to  restrain  defend- 
ant, who  was  formerly  connected  with  plaintiff 
company,  from  using  plaintiff's  formula  m  man- 
ufacture and  sale  of  soft  drinks  and  to  compel 
the  surrender  of  such  formula. 

[Ed.  Note,— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  110.] 

Bond,  Blair,  and  Williams,  J  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Leo 
S.  Rassieur,  Judge. 

Action  by  A.  M.  Luckett,  doing  business  as 
the  Southern  Fruit  Julep  Company,  and  an- 
other against  the  Orange  Julep  Company  and 
others.  Judgment  for  defendants,  and  plaln- 
tlifs  appeal.  Reversed  and  remanded,  with 
directions  to  enter  a  decree  for  plaintiffs. 

On  November  19,  1913,  appellants  filed  In 
the  circuit  court  aforesaid  their  petition  In 
equity  to  restrain  defendants,  and  each  of 
them,  from  using  plaintiffs'  formula  and 
alleged  trade  secret  in  respect  to  the  sale  of 
Orange  Julep,  etc.  The  petition  concludes 
with  a  prayer  for  general  relief.  A  tem- 
porary restraining  order  was  issued.  De- 
fendants entered  their  appearance  and  filed 
an  answer  admitting  the  following  facts: 
That  plaintiff  Jersey  Creme  Company  is  a 
corporation  duly  organized  under  the  laws 
of  Texas;  that  defendants  are  residents 
of  St.  Louis,  Mo.;  that  the  business  of 
plaintiffs  has  been  the  manufacture  and  sale 
of  compounds  and  syrups  for  the  maktag  of 
soft  drinks,  as  alleged  in  petition ;  that  de- 
fendants Johnstone,  Cox,  and  Jones  were  In 
the  employ  of  plaintiff  Jersey  Creme  Com- 
pany during  the  periods  alleged  In  petition. 
The  remainder  of  said  answer  contains  a 
^)eclfic  and  general  denial  of  the  allegations 
of  said  petition,  not  admitted  to  be  true  as 
above  stated.  It  concludes  with  a  prayer 
for  the  dismissal  of  the  case,  for  the  assess- 
ment of  damages,  etc.  The  reply  Is  a  gen- 
eral denlaL 


The  abstract  of  record  covers  638  pages  of 
printed  matter,  calls  for  nometous  exhltdts, 
and  contains  the  testimony  of  24  witnesses, 
13  of  wh<»n  testified  in  the  form  of  deposi- 
tions, and  the  remainder  were  examined  at 
the  trial.  In  view  of  the  voluminous  record 
aforesaid,  and  In  order  to  avoid  repetition, 
we  shall  simply  present  a  brief  outline  of 
the  case  here,  and  consider  the  evidence  and 
main  questions  involved  in  the  (pinion. 

We  gather  from  the  record  that  the  Jersey 
Creme  Company  in  1906  was  a  Texas  cor- 
poration, doing  business  at  Vt  Worth,  Tex., 
and  engaged  in  manufacturing  and  selling  a 
soft  drink  Imown  as  "Jersey  Creme"  In  vari- 
ous cities  and  states  of  the  Union.  Alxmt 
the  latter  part  of  the  year  1907  the  defend- 
ant Claude  Joimstone  was  employed  by 
plaintiffs  to  work  in  their  laboratory  at  Ft 
Worth  and  to  manufacture  Jersey  Creme 
syrup,  according  to  the  formula  wbicb  tb^ 
turned  over  to  him  at  the  date  of  said  emtploy* 
ment  Johnstone  was  not  a  graduate  tiom 
any  school  where  chemistry  Is  tanght,  but 
claims  to  have  received  Instruction  tbrou^ 
the  International  Correspondence  School,  in 
addition  to  that  which  he  learned  from  his 
employment  at  different  places. 

On  December  9,  1907,  C.  J.  BEowel,  secre- 
tary and  manager  of  the  Jersey  Creme  Com- 
pany, employed  Johnstone,  as  above  indicat- 
ed, and  on  said  date  they  entered  Into  a 
written  contract  of  employment  which, 
among  other  tilings,  provides: 

That  Johnstone  "is  to  take  charge  of  the  man- 
ufacturing department  of  party  of  second  part 
and  is  to  personally  supervise  and  attend  to  the 
manufacturing  of  all  extracts  and  syrups  nec- 
essary to  carry  on  bosineeB  of  par^  of  aecoad 
part.  Party  of  first  part  is  to  be  held  responsi- 
ble for  the  manufacturing  department  and  must 
see  that  every  gallon  of  Jersey  Creme  sliipped 
by  cpmpany  is  made  in  accordance  with  for- 
mula and  that  every  package  containing  syrop 
is  filled  and  shipped  in  neat  and  attractive  pack- 
apes.  Party  of  first  part  agrees  and  binds  him- 
self to  never  divulge  any  of  the  trade  secrets  or 
formulas  turned  over  to  itim  by  party  of  aeeond 
part" 

Johnstone  entered  into  tlie  performance 
of  his  duties  under  thl«  contract  and  mann- 
factored  Jersey  Creme  syrnp  until  he  left  the 
service  of  the  company  In  the  fall  of  1913. 
He  worked  for  the  company  at  Ft  Worth 
abont  one  year  after  bis  employment:  went 
to  Chicago,  where  the  company  had  a  branch 
tnisiness  of  the  same  kind;  did  the  same 
work  there  for  two  years;  returned  to  Kt 
Wortli,  and  continued  his  work  then  until 
he  resigned  in  September,  1913.  He  made  the 
Jersey  Oreme  both  at  Ft  Worth  and  at 
Chicago  under  the  formula  of  the  Jersey 
Creme  Company.  He  testified  in  regard  to 
this  matter  as  foUowJs: 

"Did  you  make  Jersey  Creme  aceording  to  the 
formula  handed  you  by  Mr.  Howel?  A.  To  a 
certain  extent :  yes.  Q.  Just  explain  your  an- 
swer. A.  Well,  the  formula  was  changed  from 
time  to  time,  and  I  developed  and  worked  on 
tlie  formnla  and  made  it  a  little  bit  different 
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from  what  It  was  at  the  time  I  -went  to  work  for 
them." 

It  appears  from  tbe  testimony  tliat  D.  H. 
McDonald  bad  pnt  npon  the  market  a  soft 
drink  called  "Orangeade,"  which  was  out- 
selling t^e  Jersey  Crone,  altboogh  It  could 
only  be  kept  for  immediate  use.  How^  the 
manager  of  the  Jersey  Creme  Company,  was 
familiar  with  the  McDonald  Orangeade,  and 
was  anxious  to  have  ills  company  manufac- 
ture and  put  upon  the  market  a  better  soft 
drink  which  could  be  sold  for  future  as  well 
aa  present  use.  Be  took  up  the  subject  with 
Johnstone,  and  concluded  to  perfect  a  new 
soft  drink  as  above  indicated.  He  bought  the 
ingredients  necessary  to  use  in  experimenting, 
and  the  tests  were  made  by  Howel  and  John- 
stone In  the  laboratory  of  the  Jersey  Creme 
Company.  Johnstone  did  the  principal  part 
of  the  work,  and,  after  repeated  experiments 
in  the  laboratory,  he  and  Howel  presented 
to  Blanchard,  an  officer  of  the  company,  a 
sample  of  the  drink  wlilch  had  thus  been  pre- 
pared in  the  laboratory  and  at  the  expense  of 
the  Jersey  Creme  Company.  Blanchard  ap- 
proved the  drink  and  originated  the  name 
"Orange  Julep"  therefor.  Thereupon  John- 
stone, assisted  by  Howel  to  some  extent,  ex- 
perimented for  two  or  three  months  with  the 
new  drink  in  the  laboratory  and  with  the 
ingredients  furnished  by  the  Jersey  Creme 
Company,  for  the  purpose  of  preparing  this 
drink  to  put  on  the  market.  Johnstone  tes- 
tified in  respect  to  this  matter  as  follows: 

"Mr.  El'iott:  Stnte  what,  if  jnythinfr,  Mr. 
Howel  or  Mr.  Blanchard  or  Mr.  Boswell  did 
toward  perfectlnK  the  formula  under  which 
Howel's  Oraoge  Julep  was  manufactured.  A. 
I  made  up  innumerable  samples  of  syrup,  and 
we  would  put  them  away,  set  probably — gome  of 
them  set  a  week,  some  a.  month.  That  was  all 
during  the  fall  of  1911,  and  at  different  times, 
and  some  of  them  would  form  a  little  scum  on 
top  ;  some  of  them  would  not.  And  during  that 
time  some  of  them  had  one  kind  of  ocid  in  them, 
and  Mr.  Howel  and  Mr,  Blanchard  would  malte 
sufrgestions  about  a  little  bit  too  much  acid,  or 
a  little  bit  too  much  flavor,  or  a  little  bit  too 
much  color,  or  probably  not  enough,  as  I  stated 
a  while  ago." 

The  drink  finally  agreed  upon  was  sub- 
mitted to  Blanchard,  because  he  was  sup- 
posed to  have  a  truer  and  better  taste  than 
any  one  else  around  the  factory,  and  met 
with  his  approval. 

Howel  testified  that  the  Jersey  Creme 
Company  spent  approximately  $1,015  in  ex- 
perimenting upon  the  Orange  Julep,  and 
that  said  company,  through  him,  bought  and 
paid  for  the  necessary  tngredlents  which 
were  used  in  manofactaring  said  Orange 
Jalep  as  it  was  placed  upon  the  market 

After  the  formula  for  Orange  Julep  had 
been  perfected,  while  Blanchard,  Howel,  and 
Johnstone  were  present,  the  former  sug- 
gested tlwt  It  be  called  "Howel's  Orange 
Jnlep."  This  suggestion  met  with  the  ap- 
proval of  botli  Howel  and  Jolmstone.  There- 
upon Howel  applied  for  and  received  in 
June,  1912,  a  registry  certificate  from  the 
United   States,   entitling  him  to  use  as  a 


trade-mark  the  words  "Clayton  James  How- 
el," etc.,  but  no  certificate  was  applied  for  or 
issued  in  respect  to  tlie  words  "Orange  Ju- 
lep." 

During  the  season  of  1912  the  Jersey 
Creme  Company  spent  in  advertising  Howel's 
Orange  Julep  about  $5,000,  and  sold  during 
the  first  year  a  little  over  $100,000  worth  of 
same.  It  was  slilpped  to  the  fountain  trade 
in  one  gallon  glass  jugs,  six  in  a  crate,  and 
to  the  bottler  in  2S  and  50  gallon  barrels. 

The  plaintiffs  obtained  label  registration 
with  "Howel's  Orange  Julep  Syrup"  printed 
thereon,  but  such  registration  did  not  in 
any  manner  protect  the  use  of  the  words 
"Orange  Julep."  Small  labels  were  given  to 
the  bottlers,  and  titiey  put  them  on  the  bot- 
tles in  cart>onated  form.  The  larger  labels, 
containing  the  same  words,  were  placed  on 
the  one-gallon  bottles  used  by  plaintiffs. 

It  appears  from  the  evidence  that  about 
the  1st  of  January,  1912,  T.  E.  Blanchard, 
W.  G.  Newby,  and  W.  C.  Stribllng  formed  a 
private  partnership,  which  they  designated  as 
"Southern  Fruit  Julep  Company,"  a.s  a  sales 
agent  to  market  Howel's  Orange  Julep.  The 
Southern  Fruit  Julep  Company  was  owned 
by  the  Jersey  Creme  Company,  and  all  of  Its 
bills  were  paid  by  the  latter.  It  was  brought 
into  existence  as  a  matter  of  convenience,  for 
the  purpose  of  advertising  and  selling  the 
Howel's  Orange  Julep,  separate  and  ttpart 
from  the  Jersey  Creme.  Whatever  rights 
Howel  acquired  under  the  registrations 
aforesaid  were  assigned  to  the  Jersey  Creme 
Company.  ' 

After  the  formula  for  making  Howel's 
Orange  Julep  was  finally  perfected,  and 
about  the  1st  of  January,  1912,  plaintiffs 
began  to  market  said  Julep;  sent  out  thou- 
sands of  letters  to  dealers  all  over  the  coun- 
try, with  the  above  trade-mark  and  name, 
exploiting  said  drink,  soliciting  business,  etc 
They  also  sent  out  through  salesmen,  for  the 
benefit  of  customers,  handsome  glass  signs, 
and  lithographs  on  the  packages  bearing 
their  trade-mark  and  name.  They  received 
orders  for  Howel's  Orauge  Julep  from  aU 
parts  of  the  United  States  and  Canada. 
Mr.  J.  B.  Hogsett,  director  and  secretary  of 
the  Jersey  Creme  Company,  testified  that 
Howel's  Orange  Julep  since  1911  had  been 
advertised  at  an  annual  expense  of  from  $10,- 
000  to  $20,000,  J.  S.  Boswell,  a  regular  grad- 
uate in  chemistry,  put  up  and  sold  Howel's 
Orange  Julep  for  plaintiffs  at  Chicago.  111., 
during  the  year  1912.  He  estimated  that 
from  June,  1912,  to  June,  1913,  he  made 
and  shipped  out  from  Chicago  about  00,000 
gallons  of  Howel's  Orange  Julep. 

During  all  the  time  that  Johnstone  was 
in  the  service  of  plaintiffs,  while  engaged  In 
manufacturing  Howel's  Orange  Julep,  and 
while  experimenting  and  perfecting  the  for- 
roala  for  Bowel's  Orange  Julep,  he  never 
claimed  to  any  of  the  plaintiffs,  or  to  the 
ofilcers  of  the  Jersey  Creme  Company  that 
he  was  the  orlginater  of  the  totataiUt  for 
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Howel'B  Orange  Julep,  nor  did  he  Inform  any 
of  them  that  he  claimed  any  interest  in  said 
formula. 

Abotit  September,  1813,  defendant  John- 
stone resigned  his  position,  left  the  service 
of  plaintiffs,  and  in  conjunction  with  the  oth- 
er defendants  attempted  to  obtain  a  charter 
from  the  state  of  Missouri  to  mannfacture 
and  sell  Orange  Julep  in  St.  Louis,  Mo.  The 
diarter  had  not  been  obtained  at  time  of 
trial  below,  but  said  defendants  had  obtained 
from  the  United  States  a  certificate  of  reg- 
istry for  the  name  of  "Johnstone."  The  lat- 
ter and  his  associates  as  copartners  then  com- 
menced manufacturing  and  selling  Orange  Ju- 
lep in  St  Louis,  Mo.,  under  the  name  and 
style  of  "Orange  Julep  Company,"  with  a 
label  containing  the  words,  "Orange  Julep 
Sirup  manufactured  by  the  Orange  Julep 
Company,  Johnstone's  Orange  Julep,  trade- 
mark, The  Original." 

Defendant  Johnstone,  at  the  instance  of 
counsel,  testified  as  follows: 

"Mr.  Elliott:  Q.  I  will  ask  yon  to  state,  Mr. 
Johnstone,  if  the  orange  syrup  you  are  now 
manufacturing  as  Johnstone's  Orange  Julep  is 
the  same  or  different  from  the  orango  syrup 
made  by  you  for  the  plaintiffs  and  sold  as  How- 
el's  Orange  Julep.  A.  It  is  the  same  syrup 
that  I  made  originally,  and  necessarily  would 
be  the  same  I  made  for  the  Jersey  Creme  Com- 
pany." 

J.  S.  BoBwell,  a  regular  graduate  In  chem- 
istry, who  had  charge  of  plaintiffs'  plant  at 
Chicago,  and  who  was  at  time  of  trial  the 
chemist  of  plaintiffs  in  chai^  of  their  lab- 
oratory at  Ft.  Worth,  Tex.,  testified  as  fol- 
lows: 

"Q.  Is  the  Orange  Julep  as  you  are  now  mak- 
ing it  the  same,  in  your  judgment,  as  it  was 
made  or  being  made  at  the  time  Mr.  Johnstone 
left  the  cmplmr  of  the  plaintiff  cmnpanies?  A. 
Tea,  sir.  Q.  Is  the  Orange  Julep  you  are  now 
mailing  the  same,  in  your  judgment,  as  the 
Orange  Julep  yon  were  making  at  the  time  you 
left  Chicago?  A.  Yes,  sir.  *  •  •  Q.  Are 
you  making  this  Howol's  Orange  Julep  now  in 
the  same  manner  as  you  did  when  Mr.  John- 
stone left  the  employ  of  the  plaintiff  company 
and  you  took  charge?    A.  Yes." 

It  clearly  appears  from  the  evidence  that 
some,  if  not  all,  of  the  defendants  have  re- 
peatedly sought  to  obtain  the  trade  of  those 
who  bought  Howel's  Orange  Julep,  by  in- 
ducing them  to  believe  that  Johnstone  was 
the  originator  of  the  formula  which  manu- 
factured said  syrup,  that  the  plaintiffs  did 
not  have  said  formula,  and  that  they  could 
no  longer  manufacture  Howel's  Orange  Julep 
as  it  was  made  when  Johnstone  was  in  the 
employ  of  plaintiffs  and  manufactured  the 
same.  It  is  likewise  clear  to  our  minds  that 
plaintiffs  have  lost  a  portion  of  their  orig- 
inal trade,  and  that  the  same  has  gone  to 
defendants  on  account  of  the  matters  above 
mentioned.  The  defendant  Johnstone  stlU 
.:laiuis  to  be  the  originator  of  the  formula 
which  manufactured  Howel's  Orange  Julep, 
as  well  as  the  sole  possessor  of  same,  and 
by  advertising  accordingly  Is  continuously 
making  inroads  on  the  trade  of  plaintiffs 
la  selling  the  Orange  Julep  claimed  to  have 


been  mannfactnred  by  tbem  under  said  for- 
mula. 

Such  other  facta  disclosed  by  the  record  as 
may  be  necessary  will  be  considered  in  the 
opinion. 

On  February  8, 1914,  the  trial  court  found 
the  issues  in  favor  of  defendants,  dismissed 
plaintiffs'  bill,  and  entered  its  Judgment  ac- 
cordingly. Plaintiffs  filed  their  motion  for  a 
new  trial,  which  was  overruled,  and  the 
cause  duly  appealed  by  them  to  this  court. 

Frumberg  &  Russell  and  Brownrigg  &  Ma- 
son, all  of  St  liOnis,  for  appellants.  Bruce 
S.  Elliott  and  Wagner  &  MiUer,  aU  of  St 
Louis,  for  respondents. 

BAILET,  O.  (after  stating  the  facts  as 
above).  We  have  carefully  read  and  fully 
considered  the  voluminous  record  and  briefs 
on  file  in  the  case.  In  view  of  the  conclu- 
sion which  we  have  reached  in  respect  to 
the  facts,  it  will  not  be  necessary  to  consider 
all  the  questions  raised  and  discussed  by  the 
respective  counsel.  We  have  a  very  bl^  re- 
gard for  the  legal  ability  of  the  Judge  who 
tried  this  case,  but  as  we  are  required  to  pass 
upon  the  weight  of  the  evidence,  and  as 
fully  half  of  the  witnesses  testified  by  dep- 
osition, we  see  no  good  reason  for  deferring 
to  the  conclusions  of  the  trial  court  in  dis- 
posing of  the  case  as  a  whole. 

[1]  I.  Is  the  contention  of  defendants  that 
Johnstone  originated  the  formula  nn'der 
which  he  manufactured  Howel's  Orange  Ju- 
lep while  in  the  service  of  the  Jersey  Creme 
Company  snstained  by  the  record?  John- 
stone testified  that  he  originated  the  formnla 
used  in  manufacturing  Howel's  Orange  Julep 
before  he  .went  Into  the  service  of  the  Jersey 
Creme  Company;  that  he  made  an  orange 
syrup  for  the  soda  fountains  of  the  two 
stores  of  Yeager  Drug  Company  of  Mineral 
Wells,  Tex.,  and  for  the  Kendall-Clark  Drag 
Company  at  Ft  Worth;  that  the  syrup  at 
both  places  was  made  from  the  fruit;  that 
the  former  di'd  not  sell  the  syrup,  but  served 
it  at  the  fountain;  that  the  Kendall-Clark 
Drug  Company  sold  concentrated  orange 
syrup. 

Even  if  Johnstone's  evidence  be  true  that 
be. did  sell  syrup  nnder  above  drcamstances, 
it  would  be  wholly  insufficient  to  show  that 
he  used  the  same  formula  as  that  used,  after 
months  of  experiment  with  Howel's  Orange 
Julep,  In  making  a  finished  product  which 
did  not  require  immediate  use.  Johnstone, 
however,  is  flatly  contradicted  by  K.  D.  Hol- 
land, who  was  president  and  general  man- 
ager of  the  Kendall-Clark  Drug  Company, 
and  who  employed  him  as  an  order  clerk. 
Holland  testified  that  he  originated  the  for- 
mula used  by  above  firm  for  making  orange 
syrup;  that  said  firm  never  put  up  any 
orange  syrup  that  was  made  by  Johnstone; 
that  Johnstone  never  manufactured  In  their 
laboratory  any  orange  syrup  that  was  pot 
up  by  the  company;    that  Johnstone  never 


Digitized  by  ^OOQlC 


Mo.) 


IiUCKETT  V.  ORANGB  JULEP  CO. 


743 


originated  any  formula  for  making  orange 
syrup  while  he  was  with  said  firm;  that  the 
formula  which  was  used  belonged  to  said 
comiMiny. 

Theodore  Made,  an  attorney  of  20  years' 
standing  at  Ft  Worth,  testlfl«?d  that  he  was 
introduced  to  Johnstone  on  May  29,  1913, 
at  Ft.  Worth,  while  the  latter  was  in  plain- 
tiffs' lalwratory  where  the  Orange  Julep  and 
Jersey  Creme  were  compounded.  He  tes- 
tified tliat  Johnstone  told  him  that  he  did  not 
prepare  the  formula  for  the  Orange  Julep, 
but  had  improved  it  some;  that  the  for- 
mula belonged  to  the  company. 

Johnstone's  contract  of  employment  with 
the  Jersey  Creme  Company  required  him  to 
take  charge  of  the  manufacturing  depart- 
ment, and  "to  personally  supervise  and  at- 
tend to  the  manufacturing  of  all  extracts 
and  symps  necessary  to  carry  on  business 
of  party  of  second  part."  He  knew  that 
the  Jersey  Creme  Company  was  the  owner 
of  all  the  Howel  Orange  Jnlep  manufactured 
by  him,  and  that  he  was  paid  by  said  com- 
pany for  his  services.  It  was  Just  as  much 
a  part  of  his  duty  under  said  contract  to 
manufacture  the  Orange  Julep  as  it  was  the 
Jersey  Creme.  He  makes  no  claim  to  the 
formula  of  the  latter,  although  he  said  he 
changed  and  Improved  the  same  after  hla 
employment.  He  made  no  claim  to  the  offi- 
cers of  said  company,  while  ezpertmcSnting 
and  manufacturing  orange  syrup,  that  he  had 
or  owned  any  formula  for  making  same.  On 
the  contrary,  he  agreed  with  Howel  and 
Blanchard  that  It  should  be  called  "Howel's 
Orange  Jnlep."  He  knew  that  Howel  had 
applied  for  and  received  the  trade-mark  here- 
tofore mentioned,  and  that  goods  to  the 
amount  of  $100,000  had  been  manufactured 
by  him  and  shipped  to  various  points  In  the 
United  States  and  Canada  as  "Howel's  Or- 
ange Julep.  He  knew  that  the  company  for, 
which  he  was  working  was  annually  ex- 
pending from  $10,000  to  $20,000  advertising 
Howel'a  Orange  Julep.  He  knew  that  the 
Jersey  Creme  Company  was  not  only  paying 
his  wages,  but  likewise  all  the  expenses  for 
manufacturing  and  marketing  Howel's  Or- 
ange Julep.  In  other  words,  he  stood  silent- 
ly by  while  his  company  was  spending  thou- 
sands of  dollars  In  advertising,  making,  and 
selling  Howel's  Orange  Julep  on  the  theory 
that  It  was  the  undisputed  ovraer  of  the 
formula  under  which  said  godds  were  made, 
without  making  the  slightest  protest,  or  even 
suggesting  that  he  had  any  Interest  In  said 
formula. 

AYben  Johnstone  resigned  in  September, 
1913,  he  told  Luckett  he  would  fix  them  up 
with  the  formula  for  all  the  syrups  they 
had  been  making,  so  they  could  go  ahead  and 
manufacture  same.  He  testified  that  he 
intended  to  give  plalntlfla  all  the  informalion 
in  his  power.  He  still  made  no  claim  to  any 
Interest  In  either  of  said  formula.   After  bis 


resignation,  however,  he  then  talked  with 
Lnckett,  and  demanded  -  $1,000  for  the  for- 
mnlee.  He  had  claimed  to  Mack  and  others 
that  he  bad  Improved  the  orange  formula, 
and  also  claimed  that  the  plalntUfs  did  not 
have  the  true  formula  under  which  he  had 
mannfactnied  the  Howel's  Orange  Julep. 
The  plaintiffs  were  willing  to  pay  him  a 
consideration  for  the  formulae  as  Improved, 
if  Johnstone  would  write  them  out  in  bis 
own  handwriting.  He  decUneld  to  do  so, 
but  kept  the  unsigned  agreement  which  plain- 
tiffs offered  to  sign,  used  the  same  to  back 
up  his  contention  that  they  recognized  him 
as  the  owner  of  Howel's  Orange  Julep  for- 
mula, and  is  still  asserting  that  claim  In 
this  court  He  admits  that  he  deceived 
Howel,  when  the  latter  called  upon  him  for 
a  copy  of  the  Orange  Julep  formula  to  turn 
over  to  his  successors,  by  giving  him  false 
Information  at  to  the  Orange  Julep  formula. 
Johnstone  said  that  Howel,  after  selling  bis 
stock,  told  him  they  would  have  to  get  up 
some  formulae  to  turn  over  to  his  successors, 
as  they  wanted  them.  He  then  testified  as 
to  what  occurred  as  follows: 

"I  told  him  a  few  things  that  I  wanted  him 
to  know,  and  purposely  misled  him,  and  did  not 
give  him  any  fonnulffi  or  any  of  the  secret  pro- 
cesses that  I  bad  nsed  in  making  Orange  Julep." 

He  not  only  deceived  Howel,  but  did  not 
furnish  the  plaintiffs  any  formuls.  E<ven 
If  he  was  afraid  Howel  might  use  them  in 
his  business,  this  was  no  excuse  for  falling  to 
deliver  the  same  to  plaintiffs. 

Without  porsolng  this  subject  further,  we 
are  satisfied  from  the  record  before -ns  that 
Johnstone  never  originated  the  formula  for 
making  Howel's  Orange  Julep  before  he  en- 
tered the  service  of  the  Jersey  Creme  Com- 
pany; that  the  formula  finally  agreed  upon 
for  said  syrup  as  a  finished  product,  which 
could  be  stored  and  sold  Ux  the  future,  was 
produced  by  the  Joint  collaboration  of  John- 
stone, Howel,  and  Blanchard,  while  all  three 
were  working  for  the  Jersey  Creme  Com- 
pany, and  being  paid  by  the  latter  for  such 
service;  that  all  the  ingredients  which  en- 
tered into  the  manufacture  of  Howel's  Or- 
ange Julep  were  paid  for  by  the  Jersey 
Creme  Company;  that  all  the  expenses  for 
making  and  selling  said  Julep  were  paid  by 
said  company.  In  short,  we  are  satisfied 
from  the  evidence  that  when  Johnstone  re- 
tired from  the  service  of  plaintiffs  in  Septem- 
ber, 1913,  he  had  no  interest  whatever  in  the 
formula  for  making  Howel's  Orange  Julep 
as  it  existed  before  he  resigned,  and  that 
said  formula  is  the  sole  property  of  the 
plaintiffs.  The  conclusion  thus  reached  is 
abundantly  supported  by  the  following  au- 
thorities: Gill  V.  United  States,  160  U.  S. 
426,  16  Sup.  Ct  322,  40  U  Ed.  4S0,  and  cases 
dted ;  Westervelt  v.  National  Paper, '  etc., 
Co.,  154  Ind.  loc.  at.  678,  679,  B7  N.  E.  552, 
and  numerous  cases  cited;  O.  &  W.  Thnra 
Ca  T.  Tloczynskl,  114  Mich.  148,  72  N.  W. 
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140,  38  L.  R.  A.  200,  es  Am.  St.  Rep.  469; 
Silver  Spring  B.  &  D.  Co.  y.  Woolworth,  16 
H.  I.  loc.  clt  732,  19  AU.  528;  Macbeth- 
E3\-ans  Glass  Co.  v.  Schnelbach  et  al.,  239  Pa. 
76,  86  Atl.  688 ;  Vulcau  Detlnnlng  Co.  v.  Am. 
Can  Co.  et  nl.,  72  N.  J.  Eq.  387,  67  Atl.  339, 
12  L.  R.  A.  (N.  S.)  102 ;  Peabody  v.  Norfolk, 
98  Mass.  452,  06  Am.  Dec.  CG4;  Tabor  v. 
HoffmaB,  118  N.  T.  30,  23  N.  B.  12,  16  Am. 
St.  Kep.  740;  Salomon  v.  Hertz,  40  N.  J.  Eq. 
400,  2  Atl.  379;  Eastman  Kodak  Co.  v.  Reich- 
enbach,  79  Hun,  183.  29  N.  Y.  Supp.  1143; 
Story's  Eq.  Jur.  i  932;  High  on  Injunctions 
(2d  Ed.)  If  19,  1108;  Beach  on  Injunctions, 
|§  35,  024,  925. 

[2]  II.  The  defendant  Johnstone  claims  to 
have  in  his  possession  the  formula  under 
which  Howel's  Orange  Julep  was  manufac- 
tured by  him  when  in  the  service  of  the 
plaintiffs.  He  and  his  associates  are  using 
this  formula  to  manufacture  and  sell  the 
Orange  Julep  marketed  by  the  defendant 
Orange  Julep  Company  in  violation  of  plain- 
tiffs' rights,  and  are  illegally  attempting  to 
Induce  the  patrons  of  the  latter  to  believe 
that  the  formula  for  making  Howel's  Orange 
Jul6p  was  originated  by  said  Johnstone,  and 
that  he  alone  can  manufacture  Orange  Syrup 
In  accordance  with  said  formula.  It  appears 
from  the  evidence  that  the  acts  of  said  de- 
fendant are  injuring  plaintiffs  in  their  busi- 
ness. Under  the  authorities  heretofore  cit- 
ed, the  plaintiffs  are  entitled  to  equitable  re- 
lief against  such  wrongs,  and  injunction  is 
the  appropriate  remedy  to  right  the  same. 

We  therefore  reverse  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
set  aside  its  judgment  and  all  its  proceedings 
thereunder;  to  enter  a  decree  in  favor  of 
plaintiffs  enjoining  said  defendants  and  all 
others  claiming  under  them  from  manufac- 
turing or  selling  any  Orange  Julep  made  un- 
der the  HowcVs  Orange  Julep  formula  afore- 
said, and  nlso  requiring  that  said  Johnstone 
shall  make  out  and  deliver  to  the  president 
or  secretary  of  said  Jersey  Creme  Company 
a  true  statement  in  writing  containing  an 
accurate  copy  of  the  Howel's  Orange  Julep 
formula  aforesaid,  within  a  reasonable  time, 
and  that  the  defendants  and  each  of  them 
shall  refrain  from  making  or  marketing  Or- 
ange Julep  of  any  kind  or  under  any  formula 
until  said  requirement  is  complied  with  by 
said  Johnstone. 

BKOWN,  C  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET.  C,  in  Division  1  is  adopted  by  the 
court  in  banc  as  the  opinion  of  said  court. 

GRAVES,  C.  J.,  and  WALKER,  FARIS, 
and  WOODSOX,  JJ.,  concur.  BOND,  BLAIR, 
and  WILLIA5IS,  JJ.,  dissent. 


DRAINAGE  DIST.  NO.  1,  BATES  COUNTY, 
V.  CAMPBELL  et  al.  (No.  19669.) 

(Supreme  Court  of  Missouri.     In  Banc     Jnne 

1,  1917.    Motion  for  Rehearing  Overruled 

June  30,  1917.) 

Maitdauus    ®=394— Pubuo   Ikpsoteuemts— 

Rep.ubinq  Bridges. 
A  drainage  district  cannot,  nnder  Rev.  St 
1909,  S  10501,  and  in  view  of  sections  11773  and 
11774,  compel  county  court  to  make  an  «ppropri- 
ation  to  repair  public  bridges  coming  within  the 
scope  of  its  authority,  since  it  has  a  discretion 
in  the  premises  which  cannot  be  controlled  by 
mandamus. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  200.  204.J 

Appeal  from  Circuit  Court,  Bates  County. 

Action  by  the  Drainage  District  No.  1, 
Bates  County,  Mo.,  against  B.  B.  Campbell 
and  others,  Judges  of  the  County  Court  of 
Bates  County,  Mo.  From  judgment  in  favor 
of  defendants,  plaintiff  appeals.    AflJrmed. 

Thomas  J.  Smith,  of  Butler,  for  appellant 
De  Witt  0.  Chastain,  of  Butler,  for  respond- 
ents. 

BLAIR,  J.  Tills  is  an  appeal  from  a  Judg- 
ment entered  after  the  Bates  circuit  court 
had  sustained  a  general  demurrer  to  a  peti- 
tion set  out  In  the  abstract  as  follows : 

"Plaintiff  states  the  organization  of  the  plain- 
tiff district  in  the  year  1007  under  the  provi- 
sion of  what  is  now  article  4,  c.  41,  Revised 
Statutes  of  1909  of  Missouri,  and  the  reorgani- 
zation at  the  May  term  of  the  circuit  court  of 
Bates  comity,  Mo.,  1913,  by  said  circuit  court  in 
pursuance  of  the  act  approved  March  24,  1913 
(Session  Laws  1913,  p.  232,  {  52  and  foUowing). 

"That  the  district  comprises  more  than  41,000 
acres  of  real  estate  across  which  many  public 
highways  since  prior  to  the  organization  of  the 
district  had  tieen  kept  and  maintained  by  pnbUe 
taxation  as  required  nnder  the  revenue  laws  of 
Bates  county,  &Io. 

"That  the  county  is  operating  under  the  town- 
ship organization  lew;  that  after  the  organi- 
zation of  the  district,  in  porsuance  of  the  re- 
port of  the  engineers  and  viewers,  which  had 
been  appointed  by  the  county  court,  assessments 
had  been  made  in  said  district  against  the  real 
estate  and  other  property  to  be  benefited  by  tlie 
construction  of  the  work  in  the  full  amount  of 
the  benefits  which  it  was  found  would  accrue 
10  such  property  in  consequence  of  the  execution 
of  the  plan  for  reclamation,  and  that  the  bonds 
of  said  district  had  been  issued  and  sold  in  an 
amount  equal  to  the  aggregate  assessments  fiir 
the  purpose  of  raising  the  money  for  tlie  pay- 
ment of  the  cost  of  organizing  the  district  and 
the  construction  of  the  works  found  necessary, 
among  whi(^  works  was  the  construction  of 
bridges  across  the  ditches,  which  cut  the  several 
highways,  each  of  which  cost  an  amount  in  ex- 
cess of  $1,000.  This  report  was  approved  ani 
confirmed  by  the  county  court,  while  it  then  had 
jurisdiction  of  the  proceedings. 

"That  the  district,  except  for  the  purposoj 
specified,  has  not  raised,  nor  had  power  to  rai« 
or  e:(pend,  any  fund  for  and  on  account  of  said 
district;  that  the  drninag*  diatiict  paid  the  cost 
of  the  constru<;tion  of  the  bridges,  which  since 
their  erection,  by  reason  of  erosions  in  the  chna- 
nels  of  the  ditches  and  by  reason  of  use  hy  the 
public,  the  bridges  had  become  damaged,  ren- 
dering the  highways  unsafe  and  dangerous  to 
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public  traveL  This  condition  has  eontinned  for 
■  months,  and  that  the  duty  of  repairing  the 

same  is  upon  the  county  court,  which  failed  and 
refused  to  make  such  repairs  solely  upon  the 
grounds  that  the  duty  rested  upon  the  plaintiff, 
and  not  the  public,  to  maintain  the  bridges. 

"That  Bates  county  has  been  greatly  benefit- 
ed; that  the  real  estate  therein  subject  to  tax- 
ation enhanced  in  value  a  great  many  thousands 
of  dollars  in  consequence  of  the  construction  of 
the  drainage  system,  and  that  a  large  amount 

of  money,  to  wit,  the  sum  of dollars,  as 

benefits  received  by  various  road  districts  in  the 
limits  of  the  drainage  district  had  been  assessed 
against  Bates  county,  none  of  which  had  been 
paid,  except  the  sum  of  $400,  the  subsequent 
payments  having  been  refused  by  the  court;  that 
the  cost  of  making  the  needed  repairs  to  each 
of  said  bridges  exceeds  the  sum  to  which  the 
township  could  properly  or  lawfully  be  caused  to 
be  paid  out  of  the  funds  of  the  township. 

"It  is  prayed  that  the  court  render  judgment 
against  the  defendant  by  way  of  mandamus,  com- 
pelling the  court  to  make  the  needed  repairs 
and  pay  the  same  out  of  public  funds." 

Several  questions  present  themselves.  As- 
Boming  mandamus  will  lie  in  such  a  case,  can 
a  drainage  district,  as  such,  maintain  manda- 
mus to  compel  county  judges  to  repair  bridg- 
es of  any  sort?  Is  the  obligation  to  repair, 
under  the  facts  pleaded,  upon  the  county  or 
the  drainage  district?  Under  our  laws,  can 
mandamus  be  employed  to  enforce  the  repair 
of  bridges?  In  the  view  we  take,  the  answer 
to  the  last  question  ends  the  case.  If  it  be 
assumed  the  obligation  is  upon  the  county,  yet 
this  proceeding  cannot  be  mahitalned.  Bates 
county  Is  under  to.wnsliip  organization,  but 
the  bridges  are  not  such  as  come  within  the 
scope  of  the  authority  and  duty  of  the  town- 
ship board.  Sections  11773, 11774,  R.  S.  1900. 
Assuming  the  bridgss  are  of  a  character  to 
bring  them  within  the  scope  of  the  county 
court's  authority  (and  this  Is  essential  to 
appellant's  case),  that  court's  duty  to  repair 
Is  defined  by  section  10301,  B.  S.  1909,  and 
Tinder  this  section  the  county  court  has  a  dis- 
cretion In  the  premises  which  cannot  be  con- 
trolled by  mandamus.  State  ex  rel.  Bartle 
V.  Coleman,  33  Mo.  App.  470 ;  State  ex  rel.  v. 
Thomas,  183  Mo.  loc.  cit.  229,  S2  S.  W.  106. 

The  Judgment  is  affirmed.  All  concur,  ex- 
cept BOND  and  WILLIAMS,  JJ.,  not  sitting. 


METER  ▼.  GOLDSMITH  et  al.    (No.  19092.) 

(Supreme  Court  of  Missouri.     In.  Banc.     May 

22,  1917.    Rehearing  Denied  June  80, 

1917.) 

1.  Afpeai.   and    Ebbob    <^=>1198— Remand— 

DlSCBETIOM  or  TWAI,  COUKT. 

Where  a  cause  is  remanded  to  the  trial 
court  with  specific  directions  to  enter  a  certain 
judgment,  it  has  no  other  alternative  than  to 
comply  with  such  mandate. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4668.] 

2.  Afpeal  ahd  Ebbob  4o>»1202— Remawd  — 
New  Tbial. 

A  motion  for  a  aew  trial  has  no  place  in 
«iur  procedure  after  entry  of  Judgment  by  the 


trial  court  in  accordance  with  a  mandate  of  the 
Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4669.] 

3.  Affbal  and  Erbor  <S=»1220— Subsequeiit 

Appeal  After  Mandate. 
There  is  no  appeal  from  a  judgment  entered 
in  accordanoe  with  the  unanimous  mandate  of 
the  appellate  court,  and  an  attempted  interjec- 
tion of  coustitutioual  questions  iu  au  effort  to 
assail  the  jurisdiction  of  the  appellate  court  is 
of  no  avail, 

[Bid,  Note.— Per  other  cases,  see  Appeal  and 
Errw,  Cent.  Dig.  S  472^.] 

4>.  Appkai.  and  EbboIb  «b9&— Dbcibion  fbox 
Which  Appeals  may  be  Taken. 
There  are  only  three  methods  known  to  our 
law  by  which  a  case  heard  and  determined  by 
a  court  of  appeals  may  be  reviewed  by  this 
court:  (1)  By  original  writ  under  the  superin- 
tending powers  of  this  court  (Const,  art.  6,  i 
12,  as  amended) ;  (2)  by  the  certificate  of  one 
of  the  judges  of  sucn  court  that  the  ruling  of 
the  Court  of  Appeals  contravenes  a  previous 
decision  of  another  Court  of  Appeals,  or  .of  this 
court ;  and  (3)  by  certiorari  limileil  to  the  de- 
termination of  the  question  as  to  whether  or 
not  the  ruling  of  a  Court  of  Appeals  under 
consideration  contravenes  a  last  previous  ruling 
of  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8-24.] 

5.  Evidence  ^=>43(2)— Judicial  Notice. 

The  Supreme  Court  will  take  judicial  notice 
of  its  records. 

[Ed.  Note.— For  other  cages,  see  Evidence, 
Cent  Dig.  §  63.] 

Blair  and  Williams,  JJ.,  dissenting. 

Appeal  from  St  Louis  Olrcoit  Court; 
William  M.  Kinsey,  Judge. 

Action  by  Alfred  0.  Meyer  against  David 
Goldsmith  and  others.  From  a  judgment 
for  plaintiff,  on  remand  from  the  St.  Louis 
Court  of  Appeals  (185  Mo.  App.  707,  171  S. 
W.  606),  defendants  appeal.  Appeal  dis- 
missed. 

David  Goldsmith,  of  St.  Louis,  for  appel- 
lants. Hickman  P.  Rodgers  and  Schnlen- 
burg  &  Diehm,  all  of  St.  Louis,  for  respond- 
ent. 

WOODSON,  J.  Plaintiff,  Meyer,  brought 
suit  in  the  circuit  court  of  the  city  of  St 
Lovils  against  the  defendant  Goldsmith  and 
others  on  two  special  tax  bills  against  cer- 
tain real  estate  in  said  city  belonging  to  de- 
fendants. Upon  a  trial  a  Judgment  was  ren- 
dered for  defendants.  From  this  Judgment 
plaintiff  appealed  to  the  St.  Louis  Court  of 
Appeals,  185  Mo.  App.  707,  171  S.  W.  666, 
which  reversed  tlie  action  of  the  trial  court 
and  remanded  the  case,  with  directions  to 
the  circuit  court  to  enter  Judgment  declar- 
ing the  tax  bills  liens  upon  the  real  estate 
of  defendants.  Upon  the  sending  down  of 
this  mandate  the  circuit  court  entered  Judg- 
ment in  conformity  with  same.  From  this 
Jtfdgment,  after  the  overruling  of  a  motion 
for  a  new  trial,  defendants,  urging  as  a 
ground  of  Jurisdiction  the  violation  of  cer- 
tain constitutional  provisions,  appealed  to 
this  court. 
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[1]  The  Judgment  appealed  from  was  In 
effect  and  fact  a  judgment  of  the  C!ourt  of 
Appeals.  This  being  true,  the  circuit  court 
had  no  other  altematlre  than  to  comply  with 
the  mandate  of  the  Court  of  Appeals,  which 
it  Is  conceded,  was  done.  Keaton  t.  Jomdt, 
259  Mo.  loc.  dt  X90,  168  S.  W.  734;  Vlertel 
V.  Vlertel,  212  Mo.  loc.  dt  574,  111  S.  W. 
579:  Bank  t.  DonneU,  195  Mo.  loc.  dt  569, 
94  S.  W.  516. 

[2, 3]  A  motion  for  a  new  trial  has  no 
place  In  our  procedqre  following  the  entry 
of  a  Jufdgment  under  the  circumstances  here 
existing;  and  we  expressly  held  In  ScnlUn 
V.  Railroad,  192  Mo.  1,  90  S.  W.  1026,  which 
ruling  was  subsequently  approved  In  Meyer 
V.  Bobb,  184  S.  W.  105,  that  there  Is  no  ap- 
peal from  a  Judgment  entered  In  accordance 
with  the  mandate  of  an  appellate  court  to 
which  a  case  after  trial  has  been  appealed- 

The  attempted  Interjection  of  a  constitu- 
tional question  in  an  eftort  to  assail  the  ju- 
risdiction of  the  Court  of  Appeals  la  of  no 
avail  under  the  facts  In  this  case. 

[4]  There  are  only  three  methods  known 
to  our  law  by  which  a  case,  heard  and  deter- 
mlne'd  by  a  Court  of  Appeals,  may  be  review- 
ed by  this  court :  One  of  these  Is  by  original 
writ  under  the  superintending  power  of  this 
«ourt  (section  12,  art  6,  Constitution  of 
Missouri  as  amended  by  section  8,  Amend- 
ment 1884) ;  another  Is  by  the  certificate  of 
one  of  the  Judges  of  such  court  that  the  rul- 
ing of  the  Court  of  Appeals  contravenes  a 
previous  dedslon  of  another  Court  of  Ap- 
peals or  of  this  court;  and  still  another  by  cer- 
tiorari limited  to  the  determination  of  the 
question  as  to  whether  or  not  the  ruling  of 
the  Court  of  Appeals  under  consideration 
contravenes  a  last  previous  ruling  of  this 
court  (article  6,  i  6,  Constitution  of  Missouri 
as  amended  in  1884). 

The  opinion  of  the  Court  of  Appeals  In 
this  case  was  unanimous.  No  fact  Is  dis- 
close authorizing  either  mandamus  or  pro- 
hibition; and  It  Is  not  contended  that  the 
opinion  contravenes  any  ruling  of  this  court, 
and  the  Invoking  of  the  writ  of  certiorari 
would  not,  therefore,  have  been  proper. 

[S]  In  this  connection  It  may  not  be  Im- 
proper In  passing  to  say  that  our  records, 
of  which  we  take  Judicial  notice,  show  that 
defendants  have  In  this  case  heretofore 
sought  a  re%'Iew  through  the  medium  of  the 
writ  of  certiorari,  which  was  denied,  and 
the  matter,  so  far  as  concerns  this  method 
of  procedure,  has  been  finally  adju'dlcated. 

Furthermore,  the  facts  In  the  case  of  Meyer 
T.  Bobb,  supra,  are,  In  all  of  their  material 
features,  Identical  with  those  In  the  case  at 
bar.  In  that  case  an  appeal  was  attempted 
to  be  taken  from  a  judgment  entered  by  the 
circuit  court  in  obedience  to  a  mandate  of  the 
Court  of  Appeals,  and  many  of  the  same  con- 
tentions now  made  were  urged  in  support  of 
that  appeal.     Upon  an  examination  of  the 


record.  Division  No.  2  affirmed  the  Judgment 
below. 

Despite  the  fact,  therefore,  that  there  may 
exist  slight  differences  between  the  Instant 
case  an'd  that  of  Meyer  v.  Bobb,  the  marked 
similarity  in  the  facts  in  one  case  to  those 
In  the  other  renders  the  same  rules  of  law 
applicable  to  both,  and  affords  a  strong 
ground  for  the  Invoking  of  the  doctrine  of  res 
adjndlcata. 

The  application  of  this  doctrine,  however. 
Is  not  necessary  to  the  determination  of  this 
case.  There  was  no  right  of  appeal.  This 
court  acquired  no  Jurisdiction  by  the  send- 
ing up  of  the  so-called  bill  of  exceptions, 
and  the  appeal  should  be  dismissed.  It  is 
so  ordered. 

PBR  CXTBIAM.  The  foregoing  opinion  of 
WOODSON,  J..  In  Division  No.  1,  Is  hereby 
adoptefd  as  the  opinion  of  the  court  In  banc. 

GBAVEIS,  C.  X,  and  WALKEB  and  FA- 
RIS.  JJ.,  concur.  BLAIB  and  WILLIAMS, 
JJ.,  dissent  both  being  of  opinion  that  the 
Judgment  should  be  affirmed.  BOND,  J, 
not  sitting. 


CITY  OF  HARDIN  v.  FERGUSON  et  al. 
(No.  18428.) 

(Supreme  Court  of  Missouri,  Division  Na  1. 

June  1.  1917.    Motion  for  Rehearing 

Overruled  July  2,  1917.) 

1.  Dedication  <9=3]4  —  Bepohe  Incobpoka- 
TiON  OF  Town — VALiDrrr. 

A  dedication  of  land  to  the  public  is  legally 
effective,  although  at  the  ^ime  there  is  no  corpo- 
rate entity  in  whom  the  title  is  vested. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {  9.] 

2.  Dedication  «=»1  —  Distinction  Betwees 
Dedication  and  Grant. 

A  "dedication"  differs  from  a  "grant"  wliidi 
presupposes  the  existence  of  a  competent  taker 
of  the  estate  conveyed. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  {{  8,  10-12.] 

8.  Dedication  ®=>1— Bbsentials. 

It  is  essential  to  a  dedication  that  it  appro- 
priate land  for  public  use^  that  such  be  the 
owner's  intention,  and  that  it  be  accepted  by  tiM 
public 

[Ed.  Note.— For  other  cases,  see  Dedication. 
Cent  Dig.  U  8,  10-12.] 

4.  Dedication  «=>16(1)— Gbeation— Nxcessi- 
TT  or  Wbiting. 

A  dedication  may  be  effected  without  any 
writing,  not  being  within  the  statute  of  fraodi. 
[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  »  16,  17,  19.] 

5.  Dedication   lO-ill    SpmciKNOT  or  Kn- 

DENOK. 

All  the  elements  of  a  dedication  may  be 
shown  by  positive  or  dicumstantial  evidence 
of  acts  in  pais. 

[Ed.  Note.— For  other  eases,  see  Dedicatioa, 
Cent  Dig.  {{  85-87.] 

6.  Dedication   9s»1  —  "Scatutoht   Dedica- 
tion." 

Where  a  statutory  provision  is  made  for 
making  and  recording  plats  of  and  additions  to 
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municipalities,  racb  dedications  are  termed 
"statutory";  such  dedications  and  their  legal 
effect  being  controlled  wholly  by  the  terms  of 
the  statute. 

[Ed.  Note.— For  otber  cases,  see  Dedication, 
Cent.  Dig.  H  8,  10-12. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Statutory  Dedication.} 

7.  Dedication  «s>28— Statutobt— Bbbtbiot- 
INO  Comuon-Law  Rights. 

Provisions  for  statutory  dedications  do  not 
restrict  the  common-law  power  of  an  owner  to 
devote  his  land  or  easements  therein  to  the  pub- 
lic use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  t  61.] 

8.  Dedication    4=28— Statutobt— Validitt 
AS  Common-Law  Dedication. 

A  statutory  dedication  imi>erfectl7  made  will 
be  held  Talld  as  a  common-law  dedication  if 
good  an  such. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  ^  61.] 

9.  Dedication  ^»38  —  Ikbevocablx  Whzn 
couplete. 

All  dedications  when  comidete  are  irrevoca- 
ble. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {{  77,  78.] 

10.  Dedication  iB...ilt  — Oommon  Law— Sur- 
FiciENCT  OF  Evidence. 

Elvidence  held  sufficient  to  show  that  there 
was  a  clear  and  nnequivocal  dedication  of  prop- 
erty in  question  and  acceptance  by  a  munio- 
pality. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {$  8&-87.] 

11.  Dedication     ®=»48  —  Abawdonuent  — 
What  Constitutes. 

After  a  Talid  dedication  a  city  could  not  lose 
its  title  becanae  a  portion  of  the  dedicated  strip 
was  included  in  an  addition  subsequentlsr  laid 
out  by  one  of  the  signatories  of  the  original  dedi- 
cation. 

(Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {  114.] 

12.  Dedication  «s>39— Estoppei,  to  Assert. 
Where  a  dty  had  not  induced  defendant  to 

take  any  steps  to  their  prejudice  by  allowing  the 
filing  of  a  plat  of  an  addition  subsequent  to  ded- 
ication, it  was  not  estopped  to  assert  the  dedi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i  77.] 

Appeal  from  Circuit  Court,  Bay  Connty; 
F.  P.  Diyelblas,  Judge. 

Action  by  the  City  of  Hardin  against 
Lafayette  Ferguson  and  another.  Judgmeat 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

George  W.  Crowley  and  J.  L.  Farrls,  Jr., 
&  Sons,  all  of  mcbmond,  for  appellants. 
Gamer,  Clark  &  Gamer,  of  Richmond,  for  re- 
spondent. 


BOND,  J.  L  Plaintiff,  the  city  of  Hardin, 
sets  up  title  to  a  certain  strip  of  land  about 
150  feet  wide,  lying  between  the  Wabash 
railroad  tracks  and  lots  8,  9, 10,  11,  12,  and 
13  of  the  original  town  of  Hardin.  Various 
persons  were  Joined  as  parties  defendant, 
but  on  disclaiming  any  interest  the  suit  was 


dismissed  as  to  all  but  Lafayette  Ferguson 
and  J.  W.  Cunningham,  who  claim  title  and 
xwssession  to  that  part  of  the  strip  lying 
south  of  lots  12  and  IS. 

The  evidence  shows  that  the  title  eman- 
ated through  original  grant  from  the  United 
States,  and  that  all  deeds  intrclduced,  both 
by  the  city  and  by  the  two  defendants,  run 
from  a  common  source  of  title;  that  Id 
1869  the  strip  of  land  in  controversy  was 
dedicated  to  the  town  of  Hardin  by  the  then 
owners,  Messrs.  Shaw,  Hughes,  Spurlock, 
McGinnis,  and  Porter;  that  in  18SS  James 
Hughes  (one  of  the  signers  of  the  dedica- 
tion) platted  and  recorded  an  addition  to  the 
town  of  Hardin,  block  1  of  which  appears  to 
include  the  portion  of  the  disputed  strip  ly- 
ing south  of  block  IS  of  the  original  town; 
that  until  the  year  1912  there  was  no  ap- 
parent dispute  as  to  the  ownership  by  the 
city  of  this  entire  strip  of  land;  that  for 
30  years  It  had  been  used  for  public  pur- 
poses; that  the  dty  had  erected  thereon  the 
town  jail,  also  pubUc  hitch  racks ;  that  trees 
had  been  planted  on  the  western  end,  and 
the  open  space  had  been  usc^d  as  a  sort  of 
dty  perk,  while  from  time  to  time  various 
"shows"  or  circuses  had  been  allowed  to 
erect  their  tents  there;  that  In  the  early 
years  there  was  also  a  town  well  there,  but 
that  this  had  fallen  into  disuse.  There  was 
also  testimony  to  show  that  the  city  had 
run  tiUng  through  the  greater  length  of  the 
strip  In  order  to  drain  It,  and  make  it  us- 
able; also  that  a  street  60  feet  wide  had 
been  run  the  entire  length  of  the  strip  and  at 
several  points  streets  had  been  out  through 
which  ran  south  over  and  across  the  tracks 
of  the  Wabash  Railroad  Company;  that 
In  the  year  1912  the  defendant  Cunningham, 
in  looking  for  land  near  the  railroad  tracks 
to  be  used  for  unloading  purposes,  approach- 
ed the  then  mayor,  Mr.  Brunnsworth,  to 
ascertain  If  he  could  use  the  portion  now  in 
dispute  (i.  e.,  that  lying  south  of  lots  12  and 
13),  and  was  told  the  matter  would  be  taken 
up  and  investigated.  Later  the  mayor  re- 
ported that  the  dty  held  no  title  to  this  land, 
and  Cunningham  then  procured  quitclaim 
deeds  from  the  heirs  of  James  Hughes,  and 
also  Thomas  McGinnis  (both  signers  of  the 
dedication).  The  evidence  also  tends  to 
show  that  he  only  paid  a  small  price  for  the 
land;  that  later  Cunningham  leased  a  part 
of  the  land  he  had  thus  procured  to  John 
Shelton,  who  erected  a  bam  thereon,  which 
afterwards  burned  and  never  was  rebuilt. 

In  1914  the  city  instituted  this  suit  to  quiet 
its  title  to  the  entire  strip.  A  jury  being 
waived,  the  court  rendered  judgment  in  favor 
of  plaintiff,  and  defendants  appealed. 

[1,2]  IL  The  questions  presented  by  this 
appeal  are  whether  the  respondent  city  ac- 
quired the  property  In  controversy  by  a 
valid  dedication  either  common  law  or  stat- 
utory, and,  if  so,  whether  It  Is  estopped  t» 
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assert  such  title  against  defendant  CSnmilng- 
bam  by  reason  of  the  recording  of  the  plat 
of  Hughes'  addition  In  1888.  Taking  these 
In  oi'der:  The  original  plat  of  the  dedica- 
tion recorded  In  1869  and  prior  to  the  in- 
corporation of  the  town  of  Hardin  In  1870 
was  not  taTalld  for  that  reason,  since  the 
dedication  of  land  to  the  public  la  legally 
effective,  although  at  the  time  there  Is  no 
corporate  entity  or  artificial  grantee  In 
whom  the  title  Is  vested.  Board  Regents, 
etc.,  V.  Painter,  102  Mo.  loc.  clt.  469,  14  S. 
W.  938,  10  I*  K.  A.  493.  In  this  respeot  a 
dedication  dlCTers  from  a  grant,  which  pre- 
supposes the  existence  of  a  competent  taker 
of  the  estate  conveyed.  13  Oyc.  439,  par.  2, 
and  cases  clte'd. 

[3-9]  It  Is  of  the  essence  of  a  dedication 
that  It  should  appropriate  the  land  for  pub- 
lic use,  and  that  such  sboald  be  the  Intent 
of  the  owner,  and  that  It  should  be  accepted 
by  the  public.  It  may  be  effected  without 
any  writing,  not  being  within  the  statute 
of  frauds,  and  all  of  its  elements  may  be 
shown  by  positive  or  circumstantial  evi- 
dence of  acts  in  pals.  Heltz  v.  City  of  St. 
Louis,  110  Mo.  618,  19  S.  W.  735;  McOratb 
V.  Nevada,  188  Mo.  loc.  dt  107,  86  S.  W. 
236;  Curran  v.  St.  Jo.,  264  Mo.  loc.  clt.  650, 
175  S.  W.  684;  Benton  t.  St.  Louis,  217  Mo. 
loc.  dt  705,  118  S.  W.  418,  129  Am.  St  Bep. 
561.  In  many  states  provision  Is  made 
for  plats  of  and  additions  to  villages  and 
cities  and  the  recording  of  such  plats.  These 
are  termed  "statutory  dedications."  B.  S. 
1909,  c.  97,  8  10200  et  seq.;  13  C5yc.  440: 
Such  dedications  and  their  legal  effect  are 
controlled  wholly  by  the  terms  of  the  stat- 
Bte  authorizing  them,  but  they  do  not  in  any 
way  restrict  the  common-law  power  of  an 
owner  to  devote  his  land,  or  some  easements 
therein,  to  the  use  of  the  public.  Hence  the 
rule  Is  that  a  statutory  dedication  imperfect- 
ly made  will  be  held  as  vall'd  as  a  common- 
Inw  dedication  if  good  as  such.  Bose  v,  St 
Charles,  49  Mo.  609.  All  dedications  when 
complete  are  Irrevocable. 

[10]  The  record  in  this  case  shows  the 
due  filing  and  recording  In  1869  of  a  plat  of 
Hardin  which  embraced  the  land  in  salt. 
That  plat  designates  the  streets,  alleys,  and 
subdivisions  of  the  town,  except  that  it  does 
not  subdivide  the  small  portion  Involved  In 
this  action.  The  to\t-n  as  laid  off  on  the  plat 
was  then,  or  Immediately  afterward.  Incor- 
porated as  a  village  and  made  use  of  the 
portion  described  in  this  suit  for  public  pur- 
poses, as  heretofore  stat'ed,  from  1869  to 
1912,  when  the  defendants  first  asserted 
thoir  claims. 

Waiving  the  imperfection  of  this  plat  as  a 
statutory  dedication,  there  is  no  escape  from 
•the  conclusion  that  It  was  a  clear  and  un- 
equivocal devotion  of  their  property  made  by 
the  owners  an'd  signatories  of  the  plat.  And 
It  is  ©5Uftlly  evident  that  the  town  of  Hardin 


accepted  the  trust  to  It  on  behalf  of  the  pub- 
lic by  maoifoTd  and  normal  acts  of  user  from 
1869  to  1912,  as  shown  in  the  foregoing  state- 
ment of  facta.  Under  the  law  this  completed 
the  dedication  and  Invested  the  town  with 
the  title  to  and  easements  in  the  land  In  trust 
to  the  public.  Hence  there  is  no  donbt  that 
it  eliould  have  recovered  against  appellant 
Ferguson. 

[11,12]  ni.  It  Is  urged,  however,  that  the 
respondent  munldpallty  is  estopped  to  en- 
force its  rights  as  to  the  lot  claimed  by  ap- 
pellant Ferguson  for  that  a  portion  of  it  was 
'described  In  a  subsequent  plat  of  an  addition 
to  the  town  filed  by  the  ancestor  of  the  gran- 
tors, who  Quitclaimed  to  him.  That  view  U 
untenable  for  the  reason  that  since  the  first 
plat  was  a  valid  dedication,  the  dty  could 
not  lose  its  title  because  a  portion  of  tbe 
dedicated  strip  was  included  in  an  addltloa 
subsequently  laid  out  by  one  of  the  signato- 
riea  of  the  original  dedleation.  Nor  is  there 
any  evidence  the  dty  In'duced  the  defend- 
ants to  take  any  steps  to  their  prejudice  by 
allowing  the  plat  of  the  subsequent  addltloa 
to  be  filed.  Under  tbe  circumstances  shown 
in  the  record  no  estoppel  arose  against  the 
respondeat  dty.  Clay  Products  v.  St  Louis, 
246  Mo.  loc.  dt  461,  161  S.  W.  460;  Wright 
V.  Doniphan,  169  Mo.  loc.  dt  614,  70  S.  W. 
146 ;  City  of  St  Louis  v.  Mo.  Pac.  By.,  114  Ho. 
loc.  dt  24,  21  8.  W.  202;  WllUams  v.  St 
Louis,  120  Mo.  403,  26  S.  W.  561;  Blodgett 
V.  Perry,  97  Mo.  loc  dt  278,  10  S.  W.  801, 
10  Am.  St  Rep.  307 ;  City  of  St  Louis  v.  Gor- 
man, 29  Mo.  593,  77  Am.  Dec.  586;  EUlott 
on  Roads  and  Streets  (2d  Ed.)  t  884. 

It  follows  that  tbe  Judgment  in  this  case 
must  be  affirmed.  It  Is  so  ordered.  All  coo- 
cur. 


STATE   ex  rd.    SINCLETON  ▼.   ELUSON 
et  al..  Judges.     (No.  19057.) 

(Supreme  Court  of  Missouri.     In  Banc.    June 

1,  1917.     Motlha  for  Rcbcarinc  Denied 

June  80.  1917.) 

1.   COUKTS  ®=»231(4)  —  COTTBT  OF  APPEALS  —     \ 

APPBLI.ATK  Jurisdiction  —  Confuct  with    i 

SuPBKira  Court. 
Decision  of  Kansas  City  Court  of  Appeals 
that  in  view  of  Rev.  St  1909.  S  11277.  provid- 
ing  that  when  there  are  two  or  more  sureties  in 
bond,  bill,  or  note,  and  any  of  them  shall  pv- 
in  money  or  property,  more  than  his  due  por- 
tion of  the  original  demand,  such  surety  maj 
recover  such  excess,  as  herein  provided  for  a 
surety  against  the  principal  debtor,  wher«  a 
surety  paid  less  than  hia  proportionate  part  of  a 
judgment  after  a  smaller  payment  by  his  co- 
surety, he  had  no  right  to  enforce  contribu- 
tions by  cosurety,  and  would  only  have  soca 
right  after  paying  more  than  his  half  of  ti^ 
judgment,  held  not  in  conflict  with  decisions  it 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {  647.] 
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2.  CouBTB     «P>107 — OranoNs — Gonstbtto- 

TION. 

Excerpts  from  an  opinion  must  be  read  in 
connection  with  the  rest  of  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8  860.] 

GraTcs,  O.  3.,  and  Woodson,  J.,  dissenting. 

Ocrtiorarl  by  the  State,  on  the  relation  of 
Eunlsa  Singleton,  administrator  of  John  M. 
Singleton,  deceased,  against  James  Ellison 
and  others.  Judges  of  Kansas  City  Court  of 
Appeals.    Writ  quashed. 

For  former  opinion,  see  183  S.  W.  1077. 

Xuma  F.  Eeitman,  of  Kansas  City,  for 
relatrlx.  Erasmus  0.  Hall,  of  Kansas  City, 
for  respondents. 

BliAIB,  J.  [1]  Certiorari  Relatrlx  con- 
tends the  Court  of  Appeals,  in  Singleton, 
Adm'x,  T.  Shepherd,  188  S.  W.  1077,  has 
brought  Its  opinion  Into  conflict  with  deci- 
sions of  this  court  The  Court  of  Appeals 
stated  the  facts  of  that  case  thus: 

"Plaintiff  and  defendant  were  cosureties  for 
one  Robertson  on  his  forthcomlDg  bond  in  an  at- 
tachment suit  a(ainst  him.  Jut^ment  was  ren- 
dered in  December,  1888,  against  all  three  for' 
$2,321.48,  and  it  bore  6  per  cent  interest. 
Robertson  was  insolvent.  Afterwards,  in  June, 
1900,  defendant  paid  the  judgment  piaintlfr 
$500  for  a  release  from  the  judgment  'and  from 
all  liability  therefor  and  obligation  tl;ereand», 
without,  bowever,  releasing  his  co-oblieors. 
About  seven  years  afterwards  this  plaintiff, 
with  knowledge  of  deCrndant'a  payment  and  re- 
lease, paid  the  judapnent  plaintiff  in  the  attach- 
ment suit  ^1,500  in  satisfaction  of  the  judg- 
ment' Tbis  payment,  at  that  date,  was  less 
than  the  amount,  with  interest  due  nrom  plain- 
tiff as  his  portion  of  the  judgment  Plaintiff's 
theory  is  that  including  both  his  lud  defend- 
ant's payments,  tlie  judgment  was  settied  for 
$2,000.  of  which  he  and  defendant  each  owed 
one-half,  and  that  since  he  paid  $500  more,  and 
defendant  paid  $600  less,  than  one-half,  the 
latter  is  liable  to  him  in  contribution.  Defend- 
ant's theory  is  that  as  between  him  and  plain- 
tiff, as  cosureties,  each  owed  one-half  of  the 
judgment  and  that  since  the  payment  made  by 
plaintiff  was  less  than  bis  portion  of  'tiie  orig- 
inal demand.'  he  had  no  rleht  of  action  in  con- 
tribution under  the  statute  ^section  11277,  B.  S. 
1909).  which  reads:  'When  there  are  two  or 
more  sureties  in  any  such  bond)  bill  or  note, 
and  any  of  them  sliall  pay,  in  money  or  prop- 
erty, more  than  his  due  portion  of  the  orig- 
inal demand,  such  surety  may  recover  such  ex- 
cess, as  herein  provided  for  a  surety  against 
the  principal  debtor.' " 

The  refil  holding  of  the  court  tn  the  opin- 
ion upon  these  facts  was  and  Is  that  Single- 
ton paid  less  than  his  proportionate  part  or 
"due  portion"  of  the  original  demand,  and 
that  such  payment.  In  the  (drcnmstances, 
gave  him  no  right  to  enforce  contribution 
by  Stiephenl;  that  s«ch  right  oould  have 
come  into  existence  only  in  case  Singleton 
had  paid  more  than  one-half  of  the  whole 
Judgment  against  him  and  Sheplierd.  The 
decisions  of  this, court  with  which  this  hold- 
ing is  sold  to  conflict  are:  Schneider  v. 
Maney,  242  JIo.  36,  145  8.,W.  823;  ,Van  Pet- 
ten  v.  Rldiardson,  68  Mo.. Joe.  git  380,  3S2; 
Jeffries  V.  Ferguson,  87  Mo.  244;   Baker  v. 


Hunt,  88  Mo.  405;  Hodd  ▼.  Winn,  27  Mo. 
601;  Vaughn  v.  Haden,  37  Ho.  178;  Burrus 
Y.  Coolc,  215  Mo.  496, 114  S.  W.  1065 ;  Hearne 
V.  Keath.  03  Mo.  84,  80;  McAllister  t.  Den- 
ofln,  27  Mo.  42;  State  ex  rel.  v.  Atherton, 
40  Mo.  210;  State  ex  rel.  v.  Matson,  44  Mo. 
308;  Hitter  v.  Company,  68  Mo.  loc.  dt  462; 
Grant  v.  Holmes,  75  Mo.  loc.  clt.  110;  Hill 
V.  Alexander,  77  Mo.  290;  Lower  v.  Bank, 
78  Mo.  69;  Montgomery  County  v.  Auchley, 
103  Mo.  501, 15  S.  W.  626 ;  Harrison  v.  Phil- 
lips, 46  Mo.  520;  Brown  v.  Pearson,  8  Mo. 
160;  Benne  ▼.  Schnecko,  100  Mo.  257,  13 
S.  W,  82;  Berthold  v.  Berthold,  46  Mo.  557; 
Snyder  v.  E^rtley,  35  Mo.  423;  Yore  v.  Tore, 
240  Mo.  451,  144  S.  W.  847;  Chilton  v.  Chap- 
man, 13  Mo.  470.  Further,  numerous  cases 
from  the  Courts  of  Appeals  and  from  courts 
of  other  states,  and  text-books,  encydopoedi- 
as,  etc,  are  cited.  The  question  of  con- 
flict with  these  does  not  concern  us  in  this 
proceeding. 

Schneider  t.  Maney,  supra,  was  dted  by 
the  Court  of  Appeals  and  correctly  distin- 
guished. It  discusses  the  right  of  a  creditor 
to  compromise  with  one  surety  and  hold  oth- 
ers for  the  full  amount  of  the  balance.  The 
opinion  also  cites  Burrus  v.  Cook,  supra. 
That  case  dealt  with  the  limitation  applicable 
to  an  action  by  one  surety,  who  had  dis- 
charged the  whole  debt,  in  a  suit  against  a 
cosurety  for  contribution.  It  Is  said  In  the 
opinion  that  a  surety  may  not  "i^eculate  off 
his  principal  nor  his  cosurety  and  can  re- 
cover no  more  than  he  has  been  compelled  to 
pay  for  him,  and  that  If  a  surety  'adjust 
the  note  at  less  than  Its  face,  h6  can  recover 
no  more  than  he  pays,' "  This  last  also  in- 
volves the  Idea  of  a  discharge  of  the  whole 
obligation,  and  has  reference  rather  to  re- 
covery from  the  principal  than  from  a  co- 
surety. The  decision  Is  not  In  conflict  with 
this.  In  Van  Petten  v.  Richardson,  supra 
(followed  In  Jeffries  v.  Ferguson,  supra), 
the  action  was  brought  by  a  surety  (who  had 
paid  certain  costs)  against  one  of  his  six  co- 
sureties, one  of  whom  was  insolvent.  Plain- 
tiff asked  judgment  for  one-sixth  the  nmount 
he  had  paid.  It  was  held  that  plaintiff 
could  recover  at  law,  the  liability  being  ap- 
portioned among  the  solvent  sureties.  In  the 
course  of  the  opinion  it  was  said  that  an  ac- 
tion could  be  "maintained  by  one  cosurety 
•  •  •  for  any  excess  of  the  common  In- 
debtedness which  he  may  have  discharged 
over  his  proportionate  share,"  and  that  while 
coilrts  of  law  formerly  limited  this  to  a  re- 
covery of  an  aliquot  part,  the  equity  rule 
had  been  adopted  by  our  courts  of  law.  It 
was  also  said  that  the  doctrine  of  contri- 
bution arises  out  of  the  principle  "that  all 
who  are  in  equall  Jure  must  bear  the  burden 
equally,  and  that  this  Is  but  In  conformity 
to  the  maxim  that  'equality  Is  equity.'"  In 
that  case  thp  question  presented  In  Single- 
ton V.  Shepherd  was  neither  presented  nor 
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discussed.  Nor  coald  it  be.  Wbether  fhe 
broad  prindple  forming  the  basis  of  the  doc- 
trine of  contribution  goes  so  far  as  to  give  a 
right  of  contribution  in  a  case  such  as  the 
Court  of  Appeals  had  before  it  was  not  and 
could  not  have  been  decided.  In  Heame  v. 
Keatb,  supra,  It  was  held  that  a  "principal 
does  not  become  a  debtor  of  the  surety  until 
the  latter  pays  the  debt,  for  -which  he  is  li- 
able as  security."  In  Baker  t.  Hunt,  supra, 
M-herein  McAllister  v.  Dennln,  supra.  Is  epit- 
omized, the  right  of  the  creditor  to  compound 
with  one  surety  an'd  hold  the  rest  and  the 
preservation,  in  such  case,  of  the  right  of 
contribution  under  the  statute  la  recognized. 
The  Court  of  Appeals,  in  its  opinion,  cites 
and  correctly  stated  the  doctrine  of  Ronton 
v.  Lacy,  17  Mo.  399,  decided  before  the  stat- 
ute (section  2777,  R.  S.  1909)  was  passed. 
In  Dodd  V.  Winn,  supra,  it  was  said  that  the 
creditor  by  discharging  one  surety  cannot  Im- 
jMse  on  another  a  g^reater  liability  than  he 
ought  to  bear ;  that  one  surety  cannot  be  re- 
quired by  another  to  pay  more  than  his  due 
proportion  of  the  idebt;  and  that  what  is 
such  due  proportion  varies  with  the  circum- 
stances. The  rule  as  to  cases  involving  some 
insolvent  sureties  was  then  stated  and  ap- 
plied. Ritter  V.  Company,  supra,  was  a  suit 
by  one  of  several  codebtors  to  recover  from 
the  creditor  a  sum  paid  by  him  on  a  judg- 
ment the  creditor  had  previously  secured 
against  him  and  his  codebtors.  There  Is 
fiotbing  in  the  decision  relevant  to  the  ques- 
tion in  the  case  before  the  Court  of  Appeals. 
In  Lower  v.  Bank,  supra,  it  was  held  that 
a  creditor  who  has  Judgment  against  a 
principal  and  sureties  and  levies  upon  prop- 
erty of  one  surety  (subsequently  wholly  In- 
solvent) sufficient  to  pay  such  surety's  pro- 
portionate amount  of  the  original  demand 
and  then  releases  it  In  whole  or  part,  thereby 
releases  proportionately  his  judgment,  so 
for  as  other  sureties  are  concerned.  In 
Vaughn  v.  Haden,  37  Mo.  178,  the  court 
states  that  "the  only  question  is  whether, 
under  the  statute,  a  security  can  release  him- 
self from  the  payee  or  holder  of  the  note  by 
paying  a  proportional  part  of  the  note." 
This  question  Is  the  only  one  decided.  In 
Brown  v.  Pearson,  supra,  it  was  held  that, 
under  the  statute,  a  nolle  prosequi  as  to  one 
of  two  Joint  debtors  did  not  release  the 
other.  In  Chilton's  Adm'r  r.  (3iapman  it 
was  held  that  one  surety  who  took  from  the 
principal  security  to  protect  himself  and,  at 
public  sale,  bought  this  in  at  a  price  more 
than  equaling  the  Joint  debt,  could  recover 
nothing  from  his  cosurety.  Without  going 
further,  an  examination  discloses  that  the 
other  cases  relied  upon  are  also  unlike  the 
case  of  Singleton  v.  Shepherd  in  their  facts, 
and  that  they  contain  no  decision  of  the 
question  Involved  therein. 

It  i»  earnestly  nrged  that  the  opinion  Is 
wrong  in  stating  that  Shepherd  "settled  the 
n^ho*  part,"  L  9^  one-balf  tbe   Judgment. 


when  he  secured  his  release,  and  In  stating 
that  "the  creditor's  act  in  releasing  defend- 
ant [Shepherd]  released  plaintiff  [Singleton] 
also  in  so  far  as  he  was  liable  as  a  Joint 
obligor  for  defendant's  part  and  left  Iiim  still 
liable  for  Ms  own  part,"  and  in  stating  that 
"each  of  two  sureties  owes  the  entire  debt 
to  the  creditor,  and  if  he  releases  one  he  re- 
leases the  other  for  one-half  the  debt;  but 
as  between  themselves,  each  owes  one-Iialf 
tbe  'debt,  and  if  one  settles  his  half  at  a  dis- 
count, we  do  not  see  why  the  other  should 
come  In  and  ask  Iiim  to  come  in  and  help 
settle  the  other  half." 

[2]  Excerpts  like  these  must  be  read  in 
connection  with  the  rest  of  the  opinion. 
What  the  court  means,  as  the  opinion  as  a 
whole  shows,  is  that  a  creditor  In  settling 
with  one  surety  releases  him  in  full  so  far 
as  concerns  the  creditor's  right  to  sue  him; 
that  such  release  does  not  discharge  the  re- 
maining surety  as  to  any  of  the  debt  except 
to  the  extent  the  debt  is  paid  by  the  released 
surety;  that  each  of  two  cosureties,  as  be- 
tween themselves,  is  bound  for  one-half  the 
debt  and  this  is,  of  eadh,  bis  "due  portion  of 
the  original  demand"  (section  11277,  R  S. 
1909);  that  until  one  pays  more  than  sudi 
"due  portion"  he  cannot  have  contribution 
from  tbe  other,  no  matter  what  such  other 
paid  for  Ills  release.  It  is  upon  the  ques- 
tion whether,  in  this  case,  one-balf  the  judg- 
ment was  the  "due  portion  of  the  original 
demand"  fbr  which  each,  as  between  them- 
selves, was  liable  or  whether  it  was  cne- 
lialf  the  aggregate  of  the  payments  made  by 
the  two,  that  the  conflict  of  decisions  is  real- 
ly contended  to  arise.  As  pointed  out  there 
is  no  decision  of  tills  court  brought  to  oar 
attention  which  can  be  said  to  decide  this 
question  at  ail.  It  follows  that  the  writ 
must  be  quashed. 

WALKER  and  FARIS,  33.,  ooocar. 
BOND,  X,  concurs  only  in  qaaslilng  our 
writ  GRAVES,  C.  J.,  dissents  In  separate 
opinion  in  ^hich  WOODSON,  J.,  concurs. 
WILLIAMS.  J.,  not  sitting. 

GRAVES,  a  J.  I  do  not  concur  In  tbe 
opinion  of  our  learned  Brother  in  tills  case. 
I  differ  on  tbe  question  as  to  what  Is  the 
original  demand.  There  was  at  one  time  a 
Judgment  and  accrued  Interest,  but  this  was 
later  changed  by  the  acts  of  the  sareties. 
One  surety  procured  a  release  for  $500,  and 
the  other,  at  a  later  date,  to  settle  a  Joint 
obligation  of  the  sureties,  got  tbe  ivindpol 
to  agree  to  take  $1,800  more  and  call  the 
whole  transaction  settled.  In  my  Judgment 
the  facts  of  this  case  makes  the  original  de- 
mand, as  between  these  two  sureties,  the 
sum  of  $2,000.  It  was  so  made  bf  the  acts 
of  the  sureties  themselves.  If,  Qien,  this 
$2,000  settlement  la  and  should  be,  as  be- 
tween the  two  sureties,  the  original  demand, 
then  under  rulings  of  this  court  the  one  who 
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paid  more  than  Ms  due  proportion  of  tbls 
original  demand  can  recover  from  tbe  other. 

Sappose  the  two  snretiea  bad  gone  togeth- 
er to  tbe  principal,  and  had  gotten  him  to 
agree  to  substitute  and  make  $2,000  tbe 
original  demand,  and  one  had  then  paid  $500 
for  bis  release  from  sucta  reduced  judgment, 
and  tbe  other  was  forced  to  pay  tbe  remain- 
ing $1,500,  could  It  be  said  that  the  latter 
could  not  recover  from  the  former?  The  re- 
duction might  be  made  by  an  agreement, 
as  well  as  by  a  voluntary  remittitur  of  rec- 
ord of  all  except  $2,000  of  tbe  judgment.  In 
my  judgment  tbe  acts  of  the  parties  In  this 
case  made  the  sum  of  $2,000,  as  between  tbe 
sureties,  tbe  original  demand,  just  as  much 
as  If  It  bad  been  made  by  tbe  debtor  by  a 
release  of  record  of  all  such  judgment,  ex- 
cept $2,000. 

If  the  facts  recited  by  the  Court  of  Ai>- 
peals  show  tbls  status,  as  they  do,  then 
their  Judg^aent  upon  such  facta  contravenes 
our  rule,  long  established,  for  contribution 
from  one  surety  to  tbe  other.  I  therefore 
dissent. 

WOODSON,  J.,  concurs  In  these  views. 


STATE  ex  reL  E7DWABDS  v.  ELLISON  et  aL, 
Judges.     (No.  10373.) 

(Supreme  Court  of  Miaeoarl.     In  Banc    Juae 
1,  1917.) 

1.  El«mONS    *=»2fr— AUTHOMTT   FOE   HOLD- 
IKO— Statutk. 

In  thi«  (tate  no  election  can  be  held,  unless 
provided  for  by  law. 

[Ed.   Note.— For   other   cases,  see   Elections, 
Cent  Dig.  {  10.] 

2.  INTOXICATINO  LiQUOBS  «=»38  — LoCAL  OP- 
TION EuecnoN— County  Coubts-Jtjbisdic. 

TION. 

Rev.  St.  1900,  t  7238,  requires  the  county 
court  of  any  county,  upon  reception  of  a  petition 
signed  by  10  per  cent  of  the  qualified  voters,  to 
CH^er  an  election  to  determine  whether  intoxi- 
cants may  be  sold  thereafter  in  the  territory  af- 
fected. Section  7244  provides  that,  whenever 
an  election  in  this  artide  provided  for  has  been 
held,  and  decided  either  for  or  against  the  sale 
of  intoxicating  liquors,  then  the  question  shall 
not  be  again  sabmitted  within  four  years  next 
thereafter  in  the  same  county  or  city,  as  tbe 
case  may  be.  In  1012  a  local  option  election 
was  held  in  Chariton  county,  which  resulted  in 
the  defeat  of  prohibition.  In  1913  a  petition 
was  presented  to  the  county  court  for  submission 
of  the  question  of  the  adoption  of  local  option. 
Held,  that  the  county  court  had  no  jurisdiction 
to  entertain  the  petition,  and  an  election  held 
thereunder  was  void. 

8.  iNTOXICATinO   LXQTTOBS  «s>40(l)  —  LoOAI, 

Option  Eucction— Coixatzbal  Attack. 
The  election  being  void,  defendant,  in  a  pros- 
ecution against  him  for  a  violation  of  the  law 
adopted,  coold  prove  the  Invalidity  of  such  elec- 
tion, without  resort  to  tbe  method  provided  by 
statute  for  contesting  local  option  elections. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  34.] 

Walker  and  Woodson,  JJ.,  dissenting. 


Certiorari  by  tbe  State,  on  the  relation  of 
Jack  Edwards,  against  James  Ellison  and 
others,  as  Judges  of  tbe  Kansas  City  Court 
of  Api>eals,  to  review  a  dedalon  of  tbe  Court 
of  Appeals  (192  Ma  App.  413,  1S2  S.  W.  816), 
sustaining  a  Judgment  of  convlctloo  against 
relator  as  defendant.  Becord  of  Court  of 
Appeals  quashed. 

Roy  Wl  Rucker,  of  KeytesvlUe,  for  relator. 

Roy  R  McKlttrick,  John  D.  Taylor,  of 
KeytesvlUe,  and  J.  A.  CJollet,  of  Salisbury,  for 
respondents,  cited  State  v.  Jaeger,  157  Mo. 
App.  loa  dt.  839,  138  8.  W.  345;  State  ex 
rel.  T.  Carter,  257  Mo.  85,  165  S.  W.  773; 
State  V.  (Jamma,  149  Mo.  App.  loc.  dt.  704, 
129  S.  W.  734 ;  State  T.  McCord,  207  Mo.  619, 
106  S.  W.  27,  128  Am.  St.  Rep.  410 ;  State  ex 
rel.  V,  Bird,  108  Mo.  App.  163,  83  S.  W.  284; 
State  ex  rel.  v.  Weeks,  38  Mo.  App.  566; 
State  V.  McCord,  124  Mo.  App.  63,  100  S.  W. 
1129;  Bine  v.  Jackson  C!o.,  266  Mo.  228,  181 
S.  W.  36;  State  ex  rel.  v.  Wilson,  216  Mo. 
215,  115  S.  W.  549 ;  Halter  v.  Leonard,  223 
Mo.  286,  122  S.  W.  706. 

BLAIR,  J.  Relator  was  prosecuted  and 
convicted  In  tbe  Chariton  circuit  court  for 
violation  of  the  local  option  law.  He  ap- 
pealed to  the  Kansas  City  Court  of  Appeals, 
which  afQrmed  the  judgment  (State  v.  Ed- 
wards, 192  Mo.  App.  413,  182  S.  Wu  816), 
whereupon  relator  sued  out  this  writ  of  cer- 
tiorari, which  brings  here  tbe  record  of 
that  court  Tbe  question  presented  Is 
whether  the  decision  and  opinion  of  the 
Court  of  Appeals  conflict  with  decisions  of 
this  court 

It  appears  from  tbe  opinion  that  the  record 
on  appeal  disclosed  tbat  on  tbe  trial  of  re- 
lator in  the  Charlton  circuit  court  the  state 
offered  record  evidence  showing  an  election 
bad  been  held  in  Chariton  county,  on  June 
7, 1913,  and  this  record  on  its  face  "and  con- 
sidered by  itself  •  •  •  shows  that  a  val- 
id election  was  held  in  said  county  on  June 
7,  1913,  at  whidi  the  county  declared  for 
prohibition,  and  tbat  tbe  same  was  duly  put 
in  force  by  proper  notice."  The  opinion  also 
states  defendant  "offered  in  evidence  a  rec- 
ord of  the  county  court  pertaining  to  an  al- 
leged local  option  election  held  on  March  18, 
1912,  resulting  in  tbe  defeat  of  prohibition 
by  a  majority  of  90."  The  court  then  states 
that  appellant  (relator  here)  contended  the 
election  of  June  7,  1913,  was  a  nullity,  be- 
cause "held  within  four  years  after  the  first 
el^lon,  in  violation  of  section  7244,  B.  S. 
1909";  that  with  respect  "to  tbe  first  elec- 
tion defendant  offered  nothing,  except  the 
county  court  record,  and  made  no  attempt  to 
show  that  the  validity  of  said  first  election, 
as  established  by  said  first  record,  had  re- 
mained unlmpeacfaed  down  to  the  time  of  the 
ordering  of  the  second."  This  sufBclently 
epitomizes  the  facts  forming  the  basis  of  tbe 
decision  of  the  Ourt  of  Appeals. 


4|Ea»For  other  oasw  see  mum  topU  »9A  XHT-NUMBBIl  In  all  Key-Numbered  DlcwU  and  ladeais 
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Upon  tbese  facts  that  court  held,  serlatiiu: 
(1)  That  the  acts  of  the  county  court  In  ea- 
tertalnlng  a  petition  for  a  local  option  elec- 
tion, In  determining  the  sufficiency  of  the 
petiUon  and  the  qualiflcatlons  of  the  peti- 
tioners, and  in  calling  a  local  option  elec- 
tion, are  judicial  In  their  nature,  and  the 
record  of  the  county  court  made  therrin  par- 
tBkea  of  the  nature  of  a  Judgment;  (2)  that 
the  orders  or  Judgment  so  made  are  not 
open  to  collateral  attack;  (3)  that  Jurisdic- 
tion of  the  county  court  over  the  subject- 
matter  of  local  option  elections  is  conferred 
by  section  7238,  R.  S.  1909,  and  "the  presen- 
tation of  a  petition  properly  signed  called  the 
court's  Jurisdiction  in  the  particular  case  in- 
to action  or  exercise";  (4)  that  if  a  valid 
local  option  election  had  been  held  within 
four  years  prior  to  the  filing  of  the  petition 
for  the  election  on  June  7,  1913,  it  was  the 
county  court's  duty,  under  section  7244,  R. 
S.  1900,  to  decline  to  call  the  election,  but 
the  court's  Jurisdiction  over  the  subject-mat- 
ter was  not  destroyed;  that  "its  power  to 
caU  the  election  was  merely  d^endent  upon 
the  fact  whether  a  valid  election  had  been 
held  within  four  years";  that  "section  7244 
means  a  valid  election,  for  a  void  election  is 
no  Section,  and  cannot  prevent  a  subsequent 
one;  hence  the  act  of  the  county  court  In 
calling  the  election  of  June,  1913,  was  not 
void  for  want  of  Jurisdiction,  but  only  void- 
able, in  case  tlie  former  election  was  valid." 
The  court  then  held  that  the  distinction  be- 
tween Jurisdiction  of  the  subject-matter  and 
the  exercise  of  Jurisdiction  in  a  particular 
proceeding  is  "the  difference  between  a 
wrongful  execution  of  power  to  hear  and  de- 
termine •  •  •  and  a  lack  of  power  to 
hear  the  matter  at  alL"  It  then  held  that 
"the  act  of  the  county  court  in  calling  the 
election  of  June,  1913,  was  an  exercise  of  the 
jurisdiction  it  had  over  the  subject-matter  of 
local  option  elections,"  and  was  not  subject 
to  collateral  attack.    It  concluded  that: 

"The  existence  of  the  first  judgment  of  the 
county  court,  wliich  on  its  face  establishes  an 
election  held  in  March,  1012,  does  not  change 
the  situation.  The  presumption  is  that  the  coun- 
ty court  heard  and  acted  upon  the  petition  in 
entire  accordance  with  the  law,  and  made  the 
second  order  in  obedience  thereto  and  in  acccMrd- 
anue  with  its  duty,  and  that  since  the  first  eleo 
tiou  something  must  have  happened  which  allow- 
ed the  court  tp  grant  the  second  petition  withont 
violatiDg  section  7244;  for,  while  the  rule  is  that 
there  is  no  presumption  in  favor  of  the  jurisdic- 
tion of  courts  of  special  and  limited  jurisdic- 
tion, that  rule  applies  only  to  their  jurisdiction 
over  the  subject-matter." 

The  court  further  concluded  (1)  that  the 
election  of  June,  1913,  was  ouly  voidable,  aqd 
not  open  to  the  attack  made;  and  (2)  that 
the  remedy  by  contest  was  exclusive.  If 
either  of  these  conclusions  is  correct,  the 
Judgment  of  affirmance  was  correct. 

[1]  I.  Section  7238,  R.  S.  1909,  requires  the 
county  court  of  any  county,  upon  the  recep- 
tion of  a  petition  sign^  by  10  per  cent,  of  the 
qualified  voters  living  outside  of  cities  of  2,500 
inhabitants  to  order  an  election  to  deteimlne 


wlietber  intoxicants  may  be  sold  fbereafter 
in  the  territory  affected.  Restrictions  as  to 
the  time  when  such  an  election  may  be  held 
are  prescribed.  Section  7244,  which  almost 
exactly  in  Its  present  form  constituted  a  part 
of  the  original  local  option  act  (Laws  1887, 
p.  182,  i  T),  reads  as  follows: 

"Whenever  the  election  in  thisartiele  provided 
for  has  been  held,  and  decided  either  for  or 
against  the  sale  of  intoxicating  liquors,  tbfn 
the  question  shall  not  be  again  submitted  withia 
four  years  next  thereafter  in  the  same  coontj  or 
city,  as  the  case  may  be,  and  then  only  on  a  new 
petition  and  in  every  respect  conforming  to  the 
provisions  of  this  article." 

Relator  contends  tliat  in  liolding  that, 
though  the  record  of  the  county  ooart  show- 
ed an  election,  valid  on  the  face  of  tbat  rec- 
ord, had  been  held  in  1012,  yet  that  court 
could  call  another  election  within  four  years, 
and  that  it  would  be  presumed  to  have  act»l 
within  its  jurisdiction  in  doing  so,  tbe  Coun 
of  Appeals  brought  its  decision  into  conflict 
with  decisions  of  this  court.  It  is  the  law  of 
this  state  that  "no  electon  can  be  held  un- 
less provided  for  by  law"  (State  ex  rel.  v. 
Jenkins,  43  Mo.  265),  and  it  is  also  the  law, 
announced  by  the  St  Louis  Court  of  Appeals 
(In  re  tVooldridge,  30  Mo.  App.  loc.  dt.  CIS) 
and  subsequently  approved  by  this  conrt  (Es 
parte  Lucas,  160  Mo.  loc  dt.  280,  61  S.  W. 
218),  tliat  a  local  option  election  held  in  a 
city  of  over  2,500  Inhabitants  within  40  days 
of  a  mundpai  election  Is  absolutely  void  and 
"has  no  greater  force  than  no  election  at 
all."  In  such  case  this  court  has  declared 
that  an  election  not  held  within  the  proper 
time  was  void  "because  the  courts  were  act- 
ing outside  and  beyond  their  respective  ju- 
risdiction, and,  consequently,  their  orders 
were  null  and  void."  The  Wooldridge  Case 
is  one  of  those  referred  to.  This  court  added 
(State  ex  reL  t.  Patterson,  207  Mo.  loc  dt 
147,  105  S.  W.  1053): 

"This  is  true  for  tbe  reason  that  a  conrt  of 
limited  jurisdiction,  and  inferior  conrta  not  pro- 
ceeding according  to  the  course  of  the  coramoa 
law,  are  confined  strictly  to  the  authority  giv«n, 
and  the  records  of  such  courts  must  show  the 
existence  of  all  the  facts  necessary  to  give  Juris- 
diction." 

In  tliis  case  the  record  of  the  county  coait, 
according  to  tiie  Court  of  At^ieals,  disidoees 
a  "Judgment  *  •  ♦  which  <m  its  face  es- 
tablishes an  election  held  In  March,  ISIZ" 
In  our  opinion,  tltis  appearing,  the  record  dis- 
closes lack  of  Jurisdiction  to  call  tbe  tiectton 
in  1913.  liCt  it  be  conceded,  as  the  opinion 
of  the  Court  of  Appeals  states,  that  "the  rule 
that  there  is  no  presumption  in  Cav<M-  of  the 
Jnrisdiction  applies  only  to  thdr  Jnrfsdletioo 
over  the  subject-matter."  Nevertheless,  when 
the  court  said  that  that  "Jorlsdictioa  over  tine 
subjectrfflatter,"  in  every  instance^  is  confer 
red  upon  the  county  court  to  call  an  Section 
under  the  local  option  law  by  the  filing  of  a 
petition  suffldent  under  section  7328,  B.  S. 
1909,  it  brought  its  opinion  into  conflict  with 
the  dedslons  of  this  court  already  cited. 

[2]  County  courts  have  no  inherent  ao- 


Digitizedby^OOQlC 


IfoJ 


BTA.'rS  ▼.  BliUBOK 


T88 


thorit;  to  call  local  option  deotioos.    Tbelr 
Jurlsdlctiou  Is  derived  solely  from  the  stat- 
ute.   Section  7238  autborlzes,  generally,  the 
calling  of  an  election,  and  section  7244  spe- 
dfically  prohibits  its  being  called  during  a 
named  period.    Tbe  court  baa  no  more  Ju- 
risdiction to  call  such  an  election  during  a 
period  covered  by  section  7244  than  it  would 
have  to  call  one  if  there  were  no  section 
7238.    Section  7244  is  as  much  a  limitation 
upon  section  7238  as  if  it  had  been  incor- 
porated therein.    It  is  as  much  a  limitation 
as  the  provision  that  no  local  option  election 
shall  be  held  within  40  days  of  a  municipal 
or  other  election.    It  is  a  direct  negation  of 
the  power  and  jurisdiction  of  the  county 
court  to  act  in  the  circumstances  named,  and, 
in  this  case,  those  circumstances  appear  from 
the  record  of  the  county  court  and  from  the 
opinion  of  the  Court  of  Appeals.    The  Court 
of  Appeals  proceeds  upon  the  theory  that  the 
case  made  showed  a  valid  election  in  1012. 
That  being  true,   it  showed   the   condition 
which  brings  into  operation  section  7244,  and 
that  section,  when  brought  into  operation, 
simply  negatives  the  power  and  jurisdiction 
of  the  county  court  to  call  another  election 
until  the  lapse  of  the  specified  period. 

Counsel  say  that  the  filing  of  the  petition  In 
1913  gave  the  county  court  jurisdiction,  and 
then  argue  that  its  subsequent  acts  are  not 
subject  to  collateral   attack.     The   trouble 
with  this  contention  Is  that  it  begins  by  beg- 
ging the  only  question  involved  on  this  branch 
of  the  case.    The  question  is,  on  the  facts 
stated  by  the  Court  of  Appeals,  simply  wheth- 
er the  county  court,  within  four  years  after 
one  local  oi>tion  election,  has  jurisdiction  to 
call  another.    The  cases  holding  that  all  acts 
of  the  county  court  after  it  acquires  juris- 
diction are  usually  presumed  to  be  properly 
performed,  and  are  voidable  only  In  a  direct 
proceeding,  are  beside  the  question  here.   The 
cases  cited  (see  briefs),  which  hold  that  the 
county  court  gets  jurisdiction  of  local  option 
election  proceedings  upon  the  filing  of  a  pe- 
tition under  section  7238,  are  all  cases  in 
■which  no  question  of  a  previous  election  was 
Involved,    and,   of  course,   In   such  circum- 
stances, section  7238  was  the  only  applicable 
section.     Our  conclusion  on  this  question  is 
tbat    the  Court  of  Appeals'   decision   that, 
though  the  case  ifaade  showed  a  valid  local 
option  election  in  1912,  yet  the  county  court 
bad  Jurisdiction,  despite  section  7244,  to  call 
another  Section,  confilcts  with  the  dediAons 
already  mentioned. 

"We  are  of  the  oltelon  that  the  faihire  of 
tbe  record  of  the  oonoty  oomt  to  show  an 
election  within  four  yiears  prior  to  the  filing 
ot  a  petition  for  an  election  under  the  local 
option  act  automatically  becomea  a  ]?art  of 
tbe  record  et  the  proceeding,  and  that  the 
fact  no  sncl|  election  has  be«i  held  in  four 
pears  soffldently  appears,  when  it  exists,  from 
tbe  record  Itself,  without  aaf  additional 
special  sbowlag  naade  oir  finding  entered  at 
the  time.  On  the  other  hand,  Then  the  record 
196S.W.— 48     ■ 


sbpws  racb  valid  jtcior  e|eetion  wtthlo  foar 
years,  it  derives  the  court  of  all  jurisdicttoc 
to  act  in  calling  another  election,  and  pre- 
sumptions cannot  be  involved  .to  aid  the  pro- 
ceedlng.  The  dedsigos  to  th*  eCe^  tbat  tbe 
filing  of  the  petiti<m  confera  Jurlsdiotlon  of 
the  BubJect-matter  ave  well  enough  when  tbe 
court  hajs.  power  to  act,  and  in  soch  eircura- 
stances  the  orders  and  Judgment  made  are 
not  open  to  collateral  attack;  but  these  de- 
cislona.  are  not  applicable  to  the  facts  of  this 
case  any  more  than  they  were  to  those  in- 
volved In  Be  Wooldridge,  supra.  The  pria- 
dple  announced  in  that  ca^  is  adopted  and 
reannouuced  in  decisloas  of  this  court. 

[3]  II.  Another  ground  of  affirmance  set 
forth  in  the  opinion  of  the  Court  of  .Api)eals 
is  that  tbe  Legislature  has  provided  a  method 
of  contesting  local  option  electiona,  and  that 
this  procedure  is  exclusive,  and  conseqi^fut- 
ly  relator's  attack  upon  the  election  of  June 
7,  1013,  cannot  be  beard.  State  ex  rel.  v. 
Boss,  161  Mo.  App.  C71,  143  8.  W.  510,  State 
ex  rd.  T.  Boss,  245  Mo.  86,  149  9.  W.  431. 
Ann.  Cas.  1&18K,  078,  and  State  ex  rel.  v. 
Carter,  25T  Mo.  62,  165  S.  W.  778,  are  qited. 
This  view  must,  proceed  on  tbe  hypotht^ia 
that  the  election  of  1912  was  valid.  The  cases 
cited  do  not  go  the  length  of  holding  that  a 
contest  must  be  instituted  to  determine  the 
validity  of  an  election  when,  in  the  eyes  of 
tbe  law,  no  election  has  been  held..  Within 
four  years  after  one  local  <^tion  election  haa 
been  beld^  the  county  court  has  no  more  right 
or  power  to  call  another  than  has  tbe  pro- 
bata ooart  or  a  Justice  of  the  peace.  It  has 
no  more  power  to  call  sach  an.  election  than 
it  would  liave  to  call  a  special  election  for 
Governor.  .Can  It  be  tbat  when  there  has 
been,  no  Jurisdiction  to  call  an  elcctiw,  and, 
therefore,  that  no  election  has  been  held,  so 
far  as  its  legal  effect  .is  concerned,  one  must 
nevertheless  bring  a  contest  proceeding  or  be 
barred,  from  showing  there  was  no  election? 
We  do  not  regard  the  cases  cited  aa  support- 
ing audi  a  conduslon,  and  we  think  that  con- 
clusion out  of  harmony  with  decisions  an- 
nouudng  prindples,  as  we  have  concluded, 
requiring  the  conclusion  that  a  local  option 
election  held  within  four  years  of  another 
valid  election  is  no  election  at  alL  It  may 
be  the  first  election  was  itself  invalid.  That 
queetl(m  is  not  involved  in  this  proceeding. 
If  it  was  so,  It  could  not  suspend  the  powA 
ot  the  county  court  to  act. 

The  record  of  tbe  Court  of  Appeals  la- 
quashed. 

GRAVES.  O.  J.,  and  FABIS  and  WII#- 
UAMS,  33.,  concur.  WAJi.K£B  and  WOOI>- 
SON,  33.,  dissent.   BO^'D,  J.,  not  sitting. 

GBAVES,  G.  J.  My  views  go  somewhat 
further  than  those  expriessed  by  our  learned 
Brother  BIiAIB.  J.  ooncur  with  him  in.  much 
that  he  says,  so  far  a^  he  goes ;  but  he  baa 
written  cautiously.  ,It  is  sound  doctrine- la- 
this state  tbat  the  Jurisdictional  facts  in  the- 
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«oanty  court  nTUt  appear  someirbere  tipon 
tbe  face  of  the  record.  In  other  words,  the 
record  mint  bespeak  jurisdiction.  We  do  not 
mean  by  this  that  any  partlcalar  pbrtlon  of 
the  record  mast  show  the  ]nrlsdlctlonal  facta ; 
but'  we  do  mean  that  such  jurisdictional  facts 
must  appear  somewhere  In  the  record.  A. 
teltatlon  of  aathorlty  npcm  this  well-settled 
rule  would  he  useless. 

Now,  as  is  well  said  by  the  principal  opin- 
ion, section  7244,  R.  S.  1909,  must  be  read 
With  the  section  of  the  statute  conferring 
Jurisdiction  upon  county  courts  tn  these  mat- 
ters. When  BO  read,  it  creates  an  exception 
io  the  general  grant  of  jurisdiction  in  sec- 
tion 7238,  R.  S.  1909.  With  this  exception 
as  to  jurisdiction  written  in  the  very  law,  the 
record  of  the  county  court  in  this  particular 
election  shonld  show  that  no  valid  election 
had  been  held  upon  the  question  within  Ibur 
years,  and  without  such  showing  (from  tbe 
record)  there  Is  a  failure  to  show  a  necessary 
jurisdictional  fact.  The  petition  might  have 
negatived  the  fact,  and  thus  have  conf6i-red 
Jurisdiction,  or  the  order  of  the  court  might 
have  found  the  fact,  and  thus  have  saved 
the  jurisdiction;  but  the  record  here  (as  to 
the  1918  election)  is  silent  on  this  jurisdic- 
tional fact.  Its  silence  precludes  Jurisdlc- 
tien,  when  the  law  says  the  record  must  be- 
speak jurisdiction.  A  petition  which  does 
not  aver  Oiat  no  previous  election  has  been 
Ijeld  within  four  years  is  fatally  defective, 
and  unless  this  deficiency  Is  cured  by  other 
portions  of  the  record  (and  it  Is  not  in  this 
case),  the  record  falls  to  show  the  prerequl- 
ftlte  jurisdictional  tects.  On  the  face  of  the 
Tery  record  In  the  IMS  proceeding  the  order 
was  void  for  want  of  Jurisdiction. 

Where  tbere  has  been  no  valid  otier  ter  an 
election,  or  where  the  order  and  records  fall 
to  disclose  jurisdiction  In  the  court  to  order 
an  Election,  it  can  be  attacked  collaterally, 
and  no  one  Is  bound  -to  contest  such'  void 
election,  to  have  its  nullity  declared. 

WOODSON,  J.  (dissenting).  County  courts 
are  created  by  section  36  of  article  6  of  the 
Constitution  and  are  declared  to  be  courts  of 
'record.    That  section  reads: 

"In  each  county  there  shall  be  a  county  court, 
trbich  shall  be  a  court  of  record,  and  sh^U  have 

J'uriiidiction  to  transact  .all  county  and  such  other 
lusinesa  as  may  be  prescribed  by  law."    , 

From  this  section  it  is  seen  that  tlie  county 
cwirt  of  Charlton  county  is  a  court  of  rec- 
ord, and  has  jurisdiction  to  transact,  not 
only  the  county  business,  but  also  such  other 
i>u»ineat  as  may  he  prescribed  iy  late;  and 
it  is  conceded  that  the  Legislature  has  con- 
ferred upon  that  court  original,  general,  and 
exclusive  jurisdiction  over  local  option  elec- 
tions. From  this  it  must  follow,  it  seems  to 
me,  as  a  self-evident  truth,  as  held  by  all  of 
tbe  authorities  since  the  adoption  of  the 
Oonstitutlon  of  187D,  that  the  judgments  of  a 
'concnty  court,  when  acting  within  the  scopte 
Of  tta  lenerAl  aath<»lty,  ate  entitled  to  the 


same  wel^t  and  verity  as  are  those  of  a 
circuit  court,  and  cannot  be  attacked  and 
Impeached  In  a  collateral  proceeding.  Hc- 
Kenrie  v.  Donnell,  151  Mo.  431,  62  S.  W.  214; 
State  ex  rel.  v.  Wilson,  216  Mo.  215,  115  S. 
W.  549.  The  same  is  true  of  probate  courts. 
Johnson  v.  Beazley,  65  Mo.  260,  27  Am.  Rep. 
276;  State  ex  rel.  v.  King,  76  Mo.  516;  Hen- 
ry V.  McKerlle,  78  Mo.  416,  loc.  dt  429-430; 
State  V.  Daniels,  66  Mo.  loc.  dt  205;  Me- 
Kenzie  v.  DonneU,  151  Mo.  loc.  dt  450,  52 
S.  W.  214;  In  re  Estate  of  Jarboe  v.  Jarfooe, 
227  Mo.  59,  loc.  dt  99,  127  S.  W.  28 ;  Des- 
loge  V.  Tucker,  196  Mo.  589,  loc.  dt  601,  94 
S.  W.  283 ;  Ancell  v.  Bridge  Co.,  223  Mo.  209, 
loc.  dt  227,  122  S.  W.  709;  Cox  v.  Boyce, 
152  Mo.  677,  loc.  dt  584,  54  S.  W.  467,  75 
Am.  St  Rep.  483;  Rogers  v.  Johnson,  125 
Mo.  202,  loa  dt  213.  28  S.  W.  635. 

The  foregoing  legal  propositions  being  un- 
controvertible, and  If  applied  to  the  facts 
of  this  case,  it  seems  to  me  that  there  is  no 
escape  from  the  conclusion  that  the  majority 
opinion,  holding  that  the  election  held  on 
June  7,  1913,  Is  void,  Is  clearly  erroneous. 
Concede,  which  we  must,  for  the  records 
show,  that  a  previous  local  option  election 
had  been  held  In  that  county  on  March  18^ 

1912,  which  was  -within  four  years  previous 
to  tbe  one  mentioned  and  held  on  June  7, 

1913,  the  same  being  within  the  period  pro- 
hibited by  statute  (that  is,  the  statute  ex- 
pressly prohibits  a  local  option  election  from 
being  held  within  a  period  of  four  years  aft- 
er a  previous  one  has  been  held  In  the  same 
county),  then  bow  stands  the  case?  Ac- 
cording to  the  plain  letter  of  the  statute  men- 
tioned, the  election  held  on  June  7,  1913,  was 
Invalid,  and  is  of  no  force  or  effect,  If  the 
election  held  on  March  18,  1912,  was  valid; 
that  cannot  be  questioned.  But  upon  that 
sowing  the  real  question  Is:  Which  one  of 
the  two  elections  mentioned  Is  valid?  Here 
are  two  Judgments  of  tbe  county  court  one 
adjudging  that  a  local  option  election  had 
been  held  In  Chariton  county  on  March  IS, 
1912,  and  the  other  that  a  similar  election 
bad  been  held  therein  on  June  7,  19X3.  As 
previously  stated,  under  the  statute  mm- 
tloned,  both  of  those  things  cannot  be  legally 
true,  so  we  must  look  at  the  wbcde  record 
and  see  which  Is  legally  correct 

■  The  majQrity  opinion,  after  viewing  the 
record,  holds  that  the  second  election  la  void, 
becanse  the  first  judgment  dJodoses  a  similar 
election  had  been  held  within  the  prohibited 
period,  and.tbat  It  must  therefore  be  void, 
because  the  county  court  had  no  JarisdlctloD 
to  order  tiie  second  Section  to  be  htid.  In 
my  opinion,  that  argument  Is  more  plausible 
than  sound,  for  the  reason  that  the  apparent 
conflict  between  tbe  two  Judgments  may  be 
fully  and  rationally  explained  upon  legal 
grounds,  provided  the  last  election  should  be 
held  valid,  but  not  the  first  I  say  this  for 
the  reason  that,  if  ft  was  legally  possible  for 
the  first  elfectton  to  have  been  null  and  v<dd 
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for  anjr  xeuon  and  It  was  In  fiict  TOld,  tbeD 
imquestioiuibly  tlie  aecond  electloa  would  not 
have  been  proUbited  by  said -statute,  for  tbe 
obvious  reason  tbat  the  statute  refers  to  a 
valid  and  not  a  Toid '  election.  I^et  me  il- 
lustrate the  idea  I  have  in  mind:  Suppose 
the  county  court  had  ordered  the  first  elec- 
tion held  without  a  petitloa  having  been 
signed  or  filed,  asking  for  the  same,  as  re- 
quired by  statute,  and  that  it  had  been  or- 
dered and  held,  and  the  court  had  declared 
the  election  carried;  and  suppose,  further, 
that  shortly  thereafter  the  validity  of  tbe 
record  and  Judgment  of  the  county  court 
declaring  the  election  carried,  and  that  local 
option  was  In  force  in  that  county,  had  been 
properly  brought  to  this  court  by  writ  of 
certiorari,  and  that  this  court  had  found  the 
election  void  for  lack  of  the  petition,  and 
had  held  that  said  court  had  no  Jurisdiction 
on  that  account  to  order  the  election,  and  for 
that  reason  had  quashed  the  record  of  the 
same:  Could  it  then  be  seriously  contended 
that  the  county  court  would  not  have  had 
Jurisdiction  to  order  the  second  election? 
Certainly  not,  for  the  reason  that  said  pre- 
tended election  of  March  18,  1012,  would 
have  been  absolutely  null  and  void — in  fact, 
no  election  at  all,  an  empty  form — ^and  would 
therefore  have  constituted  no  bar  to  holding 
a  second  election  within  the  said  four  years. 

Nut  only  the  foregoing  might  be  true,  but 
the  first  election  might  hare  been  void  for 
numerous  other  reasons  not  here  necessary 
to  state,  which  likewise  would  not  have  con- 
stituted a  bar  to  the  second  election.  This 
proceeds  upon  the  theory  that  where  the  law 
requires  a  court,  even  one  of  limited  and  in- 
ferior Jurisdiction,  not  proceeding  according 
to  the  common  law,  but  according  to  a  consti- 
tutional provision  or  statutory  enactment,  to 
find  the  existence  or  nonexistence  of  Jurisdic- 
tional fbcts,  as  the  case  may  be,  the  law  will 
presume,  from  the  mere  fact  that  the  court 
assimied  Jurisdiction  of  the  cause,  that  it 
found  tbe  existence  or  nonexistence  of  the 
facts  conferring  Jurisdiction  over  the  cause. 
State  ex  rel.  v.  Wilson,  supra.  That  pre- 
sumption is  abiding  and  conalnsive  until  the 
Jurisdicttonal  facts  ate- fully  and  completely 
disproven.  If  that  was  not  true,  then  the 
solemn  Judgment  of  a  circuit  court  rendered 
upon  a  promissory  note,  after  a  previous 
Judgment  thereon  had  for  good  cause  been  set 
aside,  could  be  impeached  and  nullified  by 
simply  introducing  in  evidence  the  previous 
Judgment,  which  as  a  matter  of  fact  had 
been  set  aside. 

The  law  in  that  case,  as  In  tbe  one  at  bar, 
presumes  that  the  former  Judgment  bad  been 
set  aside  or  nullified,  and  for  naught  held, 
before  the  second  Judgment  was  rendered. 
In  other  words,  in  the  absence  of  any  show- 
ing to  tbe  contrary,  the  law  presumes  the 
county  court,  whldx  bad  original  and  exclu- 
sive Jurisdiction  of  local  option  elections,  in- 


T««ti«ated  tbe  Juriadictkmal  facts  aad  found 
the  fltat  election  void,  and  correctly  ordered 
the  second  election  to  be  held,  because^  the 
former  was  no  bar  to  the  latter.  But  it  may 
be  argued  that  the  county  court  has  no  ai»- 
thority  to  pass  upon  the  validity  of  a  local 
option  election.  In  a  strict  legal  sense  that 
may  be  true;  but  where,  from  the  face  of 
the  r<!cord,  it  Clearly  appears  that  tbe  county 
court  acquired  no  Jurisdiction  of  tbe  parties 
ular  cause,  and  for  that  reasraa,  and  perhaps 
for  any  other  so  appeaMng,  the  Judgment  was 
absolutely  void,  then  upon  the  most  funda- 
mental principles  of  law  that  Judgment  may 
be  completely  ignored  or  attacked  in  a  coir 
lateral  proceeding. 

For  the  reasons  stated,  I  dissent  from  tbe 
majority  opinion. 


PUMiEE  V.  EOTAL  OASDALTT  CO. 
(No.  -18144.) 

(Supreme  Court  of  Missouri.     Division  No.  1. 
Jane  1, 1917.    Rehearing  Denied 
July  2,   18174 

1.  IStSOSANOE  $«9S9 — FBAUn  or  PBOU01XB8 
AND  DiBBCTOBS  —  CONTBACT  OT  £KFIX>Y- 
MENT. 

A  preliminary  agreement  in  writing,  made 
between  tbe  three  promoters  of  a  new  insurance 
company,  which  was  to  take  over  the  business 
o{  an  existing  insurance  company,  in  which  two 
of  tbe  promoters  were  officers,  agreeing  to  elect 
themsehres  as  three  of  tbe  directors  and  offi- 
cers of  the  new  company,  and  fixing,  or  attempt- 
ing to  fix,  their  salaries,  was  not  traudalent  so 
as  to  vitiate  the  new  company's  contract  of  em- 
ployment with  one  of  them;  he  not  having  acted 
as  director  in  making  it. 

[Ed.  Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  I  40.] 

2.  GORTBACTS  9=956  —  CONSIDEBATION  —  BE- 
mJCnON    IN    SaUIBT   BT   OtTICE&S. 

Where  each  of  three  officers  in  an  insurance 
company  reduced  his  salary  in  consideration  of 
reduction  of  the  salary  of  the  others,  one  of  the 
o&lcers  could  not  recover  back  from  tbe  com- 
pany the  amount  of  tbe  reduction  in  his  salary. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  344,  349-353.] 

8.  Masteb  and  Sxbvant  9=»41(1) — ^Bbbach 
OF  Contract— Pbuea  Faoik  Dauaoeb. 
The  price  contracted  to  be  paid  for  services 
is  prima  facie  the  damages  for  the  employer's 
breach  of  the  contract,  a  rule  adopted  to  do 
speedy  justice  without  requiring  a  discharged 
employ^,  as  formerly,  to  resort  to  the  courts  at 
the  end  of  each  month,  as  installments  of  salary 
fall  due,  or  compelling  him  to  await  the  end  of 
the  term  of  employment,  and  Ihen  sue  for  the 
entire  sum. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |§  12,  50,  62.] 
4.  Masteb   and    Sebvant    i8=940a)— Bbeach 

OF   CONTBACT   OF  EllFLOTKENT— EMFLOYEB'S 
BUBDEN. 

In  a  servant's  action  against  his  employer 
for  breach  of  the  contract  of  employment  tbe 
burden  is  on  the  employer  to  show  that  the 
servant  is  not  entitled  to  recover  the  full  con- 
tract price  for  the  services  as  damages,  as  be- 
cause he  earned  money  after  his  discbarge  and 
before  trial,  etc. 

[BA.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  47.] 


4s97or  otber  cases  see  same  ta£l«  uxi  KST-NUUBER  in  all  K«7-Nuraber*d  Digests  and  ladezes 
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6.  VHAmmt  Ain>   Sckvant  ^=s>41(2)— Bbxacb 

OF     OONTBACT     Of     BUFLOTIOKT— lNBTAIJ<- 

MENTs  or  Salabt. 
In  a  servant's  action  for  breach  of  his  con- 
tract of  employment,  brought  immediately 
on  the  breach  and  before  expiration  of  the  term 
of  employment,  plaintiff  was  not  entitled  to  in- 
terest on  the  whole  amount  sued  for  from  tibe 
institution  of  suit,  but  only  on'  the  monthly  in- 
stallments of  salary  as  they  became  due  under 
the  contract,  whether  before  or  after  institution 
of  suit 

6.  Masteb  and  SrrvanT  ®s»41(1)— Bbeaoh 
of  gohtbact  of  iimpi,otmeht— j  odombnt. 
In  an  action  for  breach  of  contract  of  em- 
ployment brought  immediately  after  the  breach 
and  before  expiration  of  the  term  of  employ- 
ment, the  damages  being  composed  of  monthly 
installments  of  salary  due  and  not  due  at  the 
date  of  its  rendition  of  judgment,  the  trial 
court  should  have  found  the  present  worth  of 
the  sums  not  due,  according  to  the  life  tables, 
and  rendered  judgment  for  only  the  aggregate 
of  installments  then  due,  with  interest,  and  the 
present  yi-grth  of  instaliqients  not  due. 

[Kd.  Note.— For  other  cases,  see  Mastef  and 
Servant,  Cent  Dig.  {{  12,  50,  52.] 

Appeal  from  St  Louis  Circuit  Court; 
George  C.  Hlt(4icoek,  Judge. 

Suit  by  Eawln  B.  Puller  against  the  Royal 
Casualty  Company.'  From  a  Judgment  for 
plalntUI,  defendant  appeals.  Beversed,  and 
cause  remanded,  with  ln8truetion& 

The  plaintiff  brought  this  suit  In  the  cir- 
cuit court  of  the  city  of  St  Louis  agaiust  the 
defendant,  to  recover  a  balance  of  $1,233.86, 
salary,  alleged  to  be  due  him  under  a  certain 
contract  made  by  them  on  March  22,  li>09, 
and  for  the  sum  of  $12,203.22  damages,  claim- 
ed for  an  alleged  breach  of  said  contract 
The  petition  was  In  two  counts,  the  lirst  was 
for  the  recovery  of  the  salary,  and  the  second 
for  the  damages  for  the  breach  thereof.  The 
trial  resulted  in  a  Judgment  for  the  plaintiff 
for  the  sums  sued  for  and  interest,  amount- 
ing to  $14,316.42.  After  ineHectually  moving 
for  a  new  trial  and  arrest  of  Judgment,  the 
defendant  appealed  the  cause  to  this  court 

The  first  count  of  the  petition,  la  substance, 
alleged  that  the  plaintiff  and  defendant,  on 
March  22,  1900,  entered  into  a  written  agree- 
ment, whereby  the  latter  employed  the  for- 
mer as  general  counsel  and  manager  of  its 
claim  department  for  a  period  o£  four  years 
from  said  date,  at  $350  per  month  for  the 
first  year,  $450  per  month  the  second  year, 
and  $500  per  month  for  the  third  and  fourth 
years ;  that  Immediately  after  the  contract 
was  made  he  entered  uponi  the  the  perform- 
ance of  bis  duties,  and  continued  to  perform 
them  until  March  7,  1911 ;  that  according  to 
the  terms  of  the  agreement,  defendant  be- 
came indebted  to  him  for  such  services  in 
the  sum  of  $9,400.53,  on  accouqt  of  whlchit 
paid  him  $6,160.67,  and  judgment  is  prayed 
for  the  balance  of  $1,233.86. 

The  second  count  alleges  the  same  contract 
and  performance  by  plaintiff  until  Mardti  7, 
1911,  and.  on  that  day  the  defendant  wrong- 
fully discharged  him,  without  cause,  and  a 


refusal  to  farther  permit  plataitUF  to  render 
the  flervlces  ooreiKd  by  the  contract    The     I 
prayer  was  fbr  Jadgmrat  In  the  sum  of  $12,- 
20S.22.  , 

The  answer  eonslsts  of  a  general  denial; 
an  admission  that  the  contract  set  forth  in 
the  petitlcm  was  signed  by  defendant's  prest  ' 
dent;  a  denial  that  it  was  authorised  by  the 
board  of  directors  In  the  form  in  which  it 
was  executed ;  that  the  dir*ctors  were  elect- 
ed for  only  one  year ;  that  notice  of  a  special 
meeting  of  the  board,  to  be  held  March  22, 
1909,  was  given  to  all  of  the  directors,  except 
I'^ed  Opp ;  and  that  tie  object  of  the  meet- 
ing stated  In  the  notice  Xf&s,  among  other 
things,  f<Mf  the  purpose  of  fixing  compensation 
of  oflUcers  and  employes;  that  the  contract 
was  executed  by  plaintiff  and  said  Sutton 
in  pursuance  of  a  conspiracy  and  unlawful 
agreement  between  the  plaintiff  and  said 
Sutton  and  divers  other  ofllcers  and  directors 
at  that  time  of  the  defendant,  whereby  the 
earnings  of  said  company  were  to  be  absorbed 
by  them  Indiridually  In  fraud  of  the  stock- 
holders under  the  guise  of  salaries ;  that  de-  , 
fendant  at  the  time  of  the  execution  of  the 
alleged  contract  was  an  accident  insurance 
company,  with  a  capital  stock  of  $100,000,  i 
and  a  surplus  of  $25,000,  with  certain  direc- 
tors, nine  in  number,  who  had  been  selected 
and  elected  by  the  plaintiff  and  one  Pickrell  ! 
and  Sutton,  either  owning  or  ccmtroUing  the 
majority  of  the  stock;  that  the  directors  , 
had  been  elected  for  a  period  of  one  year 
from  the  20th  day  of  March,  1909;  that  a  spe- 
cial meeting  of  the  board  of  directors  was 
called  to  be  held  on  March  22,  1909,  of  which 
notice  was  given  to  all  the  directors  except 
one,  the  object,  of  the  ,meetlng  being,  as  stat- 
ed, for  the  pmpose  of  fixing  compensatlcm  of 
officers  and  employes;  that  previous  to  the 
incorporation  of  said  company  phUntlff,  Sut- 
ton, and  Pickrell  eatered  Into  an  agreemoit 
in  substance  reciting  their  intention  of  or- 
ganizing the  company,  and  it  was  agreed  be- 
tween the  said  tbtee  persona  tliat  they 
i^ould,  be  directors  and  oHlcers  of  Oie  com- 
pany and  contKfl  its  affairs  thioogh  tliem- 
selves  and  other  persons,  who  sboald  l>e  nom- 
inated as  directors  by  them,  and  -who  shonld 
be  subservient  to  and  nominated  by  litem; 
that  said  Sutton  was  to  be  president  for  four 
years,  and  the  salary  to  be  drawn  from  tlie 
said  company  for  a  period  tt  four  years  by 
him,  as  president,  should  be  at  the  rate  ot 
$300  per  month;  that  said  Plda«Il  shonld 
be  secretary,  and  plaintiff  general  counsel  for 
four  years  and  during  the  first  year  of  said 
term  the  salary  of  said  Pickrell  as  secretary 
and  said  plaintiff  as  counsel  for  the  same 
length  of  time  should  be  at  the  rate  of  $350 
per  month,  and  at  the  rate  of  $450  per 
mcmth  eaCh  during  the  second  year  of  said 
term,  and  at- the  rate  of  $600  per  month  for 
the  third  and  tourth  years  of  said  tenn. 


^ssFor  other  cases  see  same  tople  and  KBT-NtJMOER  hrall  Kar-Nmnbered  Dtc«sts  aad  Isdszea 
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Said  aKreem«nt  contained  the  fcdlowing  pro- 
tIbIoo: 

"Provided,  however,  that  the  fot-egolng  sal- 
arieB  may  be  redaced  it  in  the  judgment  o£  the 
parties  hereto  a  reduction  be  necessary,  or  ad- 
visable, in  order  to  pay  a  reasonable  rate  of  divi- 
dends on  the  capital  stock  of  said  company." 

Appellant  averred:  That  oald  agreement 
■was  entwed  into  for  the  pnrpose  of  fore- 
stalling the  action  «f  any  fntiipe  board  of 
directors  by  making  a  contract  for  the  term 
of  four  years,  and  binding  the  corporation 
by  action  of  its  board  of  directors  elected 
at  the  organlsatloD  of  said  company  for  a 
period  of  one  year  by  the  dominating  In- 
Snence  of  the  three  persons  mentioned.  That 
on  March  22,  lfi09,  in  puisnance  of  the  said 
notice  of  said  special  meeting  eight  dlree- 
tors  were  present,  one  not  being  present,  nor 
notified,  and  that  at  that  meeting  reeolnttona 
were  adopted  In  pnrmBince  of  the  said  agree- 
ment. Tbat  In  the  lesolations  so  adopted  no 
provision  was- made  for  the  redaction  of  sal- 
aries In  case  a  dividend  was  not  earhed  on 
the  caskltal  stods.  At  this  meeting  it  was 
resolved  that  the  company  enter  into  a  con- 
tract with  plalntia  as  manager  of  the  claim 
department  and  counsel  for  four  years  from 
March  22d,  at  a  salary  of  (350  per  month  for 
the  first  year,  $450  per  month  for  the  second 
year,  and  $000  for  the  third  and  fourth  years 
of  said  term,  payable  monthly.  Such  resolu- 
tion was  adopted  In  pursuance  of  the  said 
conspiracy.  That  thereupon  the  alleged  con- 
tract waa  executed,  but  that  It  was  not  in 
accordance  with  said  resolution,  In  that  it 
provided  that  plaintiff  should  only  devote 
as  much  time  as  should  be  necessary  to  the 
discharge  of  said  duties,  the  remainder  of 
bis  time,  if  any,  to  be  devoted  to  his  private 
interests.  That  al)  the  said  salaries  were 
grossly  excessive  and  unreasonable,  especial- 
ly so  far  as  plaintiff  was  concerned.  In  that 
the  said  company  was  In  receipt  of  a  gross 
Income  not  exceeding  on  an  average  15,000 
per  month,  including  Interest  That  the 
claims  made  against  the  company  were  usual- 
ly for  small  amounts,  averaging  three  or 
fonr  per  day  and  not  requiring  expert  atten- 
tion. That  only  three  or  four  suits  per  year 
were  brought  against  the  company,  and  usu- 
ally other  attorneys  were  employed  for  the 
conduct  thereof;  that  the  services  called 
for  In  the  said  contract  were  not  worth  at 
a  fair  valuation  more  than  $76  V^r  month, 
which  plaintiff  knew  at  the  time  the  con- 
tract was  entered  Into.  That  plaintiff  en- 
gaged In  other  business  during  the  time  cov- 
ered by  said  contract.  The  answer  also 
avers  that  the  method  of  conducting  the  busi- 
ness of  his  department  by  plaintiff  was  det- 
rimental to  the  company.  That  for  the  rea- 
sons stated  the  contract  was  null  and  void 
because  substantially  made  by  a  trustee  with 
himself,  because  the  amount  agreed  to  ^ 
paid  was  grossly  excenlve.  That  it  was  un- 
authorized by  the  company,  aad  that  on 
March  7.  1011,  plaintiff's  services  were  dis- 
pensed witb. 


A. cross-petition  was  fliad  whfaA  practical- 
ly sets  up  the  some  facts,  and  also  the  al- 
leged contract  sued  on  by  plaintiff;  avers 
that  $8,166.67  was  paid  plalntUK  under  the 
contract;  that  said  contract  was  void,  and 
asked  lndgm«tt  for  said  sum  against  the 
plaintiff. 

The  pleadings  and  evidence  introduced  by 
the  plaintiff  made  a  prima  facie  case  for  him, 
and  thereupon  the  defendant  assumed  the 
burden  of  proving  the  charges  of  the  answer 
and  croas-bilL 

On  cross-examlnati<m  the  plaintiff  identi- 
fied a  preliminary  contract  dated  Febniary 
26,  1008,  entered  into  between  the  plaintiff, 
Sutton  and  Plckrell,  which  was  afterwards 
offered  in  evidence  by  defendant  The  wit- 
ness stated  that  it.  was  Intended  by  the  par- 
ties to  this  agreement  to  control  the  com- 
pany by  getting  proxies;  that  at  the  first 
meeting  for  organization  the  three  persons 
named  in  this  preliminary  agreement  held 
proxies  for  216  shares.  Mr.  Plckrell  owned 
40  shares,  Sutton  owned  335,  and  plaintiff 
bad  123,  making  a  total  of  714  shares  out  of 
the  total  number,  1,000.  The  plaintiff  and 
Mr.  Plckrell  were  at  that  time  officers  of  aa 
existing  association,  known  as  the  Koyal 
Fraternal  Union,  which  had  oh  hand  abQut 
$16,000  In  cash  and  a  going  business  which 
was  to  be  taken  over  by  the  Boyal  Casyalty 
Company.  The  witness  did  not  figure  that 
the  good  will  of  the  Royal  B^atemal  Union 
had  been  secured  by  his  and  PlckreU's  ef- 
forts, nor  that  the  Eoyal  Fraternal  Union 
bad  any  good  will,  although  It  had  agents, 
policy  holders,  and  assets.  The  plaintiff  tes- 
tified that  In  April,  1910,  the  corporation 
ceased  to  pay  him  the  full  salary  of  $450  per 
month.  The  contract  was  at  that  rate  and 
$350  was  paid.    The  plaintiff  said: 

"I  made  a  reduction  voluntarily;  it  was  done 
at  my  suggestion  and  the  suggestion  of  Mr. 
Plckrell.  Mr.  Sutton  at  first  objected,  but  final- 
ly agreed  to  make  a  reduction  in  his  salary. 
The  difference  between  what  was  paid  to  me 
during  those  months  of  April,  Sfiny,  and  June, 
up  to  and  Including  March,  1911,  is  the  amount 
sued  for  in  the  first  count  of  the  petition,  but 
not  altogether." 

•  The  defendant's  evidence  showed  that  ap- 
proximately $18,000  was  the  amount  of  ex- 
penses of  the  company  during  the  organiza- 
tion period  and  15  per  cent  was  the  amount 
allowed  by  resolution  of  the  Incorporators 
for  commlssicms  on  the  stock.  Each  sub- 
scriber paid  on  each  share  of  stock  $100 
and  $25  on  account  of  surplus,  and  Mr.  Sut- 
ton, Mr.  Plckrell,  and  witness  each  kept  15 
per  cent  of  their  Individual  subsoriptious 
because  authorized  by  the  resolution.  The 
plaintiff  was  chairman  of  the  organization 
committee.  There  were  13  Incorporators  of 
whcuaa  5  or  6  oat  of  tihe  13  took  stock  or 
subscribed  stock.  The  wUoees  admitted  that 
under  the  resolution  adopted  by  the  directors 
nothing  was  said  about  his  giving  only  as 
much  time  to  the  company  as  was  necessary, 
but  that  provlsipo  w^s  incloded  in  the  con- 
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tract,  because  there  was  talk  to  that  effect 
at  the  meeting  of  the  directors. 

The  defendant  offered  in  evidence  the  char- 
ter of  the  defendant,  which  was  In  the  usual 
form;  also  the  record  of  the  first  meeting 
of  the  stockholders,  at  which  certain  by- 
laws were  adopted,  and  called  attention  to 
two  certain  by-laws  in  particular,  one  of 
which  provides  for  the  annual  meeting  of  the 
shareholders  to  be  held  on  the  first  Tuesday 
of  February  earfi  year  beginning  in  1910,  at 
which  9  directors  shall  be  elected  to  hold  of- 
fice for  one  year  until  their  successors  are 
elected ;  that  the  regular  quarterly  meetings 
of  the  board  of  directors  shall  be  held  on 
the  first  Tuesday  of  February,  May,  August, 
and  November ;  and  that  special  meetings  of 
the  board  may  be  called  at  any  time  without 
notice  by  unanimous  consent,  or  otherwise  by 
10  days'  notice.  By  another  of  the  by-laws 
it  was  provided  that  the  board  of  directors 
shall  have  the  authority  to  contract  with  of- 
ficers and  employes  for  their  services  and 
fix  their  compensation. 

Defendant  offered  in  evidence  the  record 
of  the  first  stockholders'  meeting,  showing 
the  election  of  9  directors  (the  number  hav- 
ing been  reduced  from  13  to  9),  and  the  reo- 
o^-d  of  the  meeting  of  the  board  of  directors 
at  which  officers  were  elected,  which  shows 
that  In  accordance  with  the  previous  under- 
standing Mr.  Sutton  was  elected  president, 
plaintiff  first  vice-president  and  counsel,  and 
Mr.  Pickrell  secretary  and  treasurer,  for  a 
period  of  one  year.  The  defendant  offered 
in  evidence  the  record  of  the  adjourned  meet- 
ing of  the  board  of  directors  held  March  22, 
1909,  .which  was  a  special  meeting,  at  which 
three  resolutions  were  adopted,  the  first  that 
a  contract  be  entered  into  with  Pickrell  as 
superintendent,  at  a  salary  of  $350  per  month 
for  the  first  year,  $450  per  month  for  the  sec- 
ond, and  $500  per  month  tor  the  third  and 
fourth  years.  This  motion  was  made  by  Di- 
rector Hellmuth,  seccmded  by  Van  Nort,  Mr. 
Pickrell  not  voting.  The  second  resolution 
authorized  a  contract  with  plaintlfl  as  mana- 
ger of  the  claim  departmoit  and  counsel  foA 
a  period  of  four  years  from  the  22d  day  of 
March,  1009,  at  a  salary  of  $350  per  month 
for  the  first  year,  $450  per  month  for  the  sec- 
ond year,  and  $500  per  month  for  the  third 
and  fourth  years.  This  motion  was  made  by 
Director  Pickrell,  seconded  by  "Van  Nort,  Mr. 
Puller  not  voting.  The  third  resolution  fixed 
the  salary  of  Mr.  Sutton  as  manager  of  com- 
mercial agencies  and  agents  for  four  years  at 
a  salary  of  $300  per  month,  Mr.  Sutton  not 
voting.  Fred  Opp  testified  that  his  name  ap- 
peared as  a  director,  but  he  had  never  accept- 
ed the  oflSce ;  that  he  had  received  no  notice 
of  the  meeting,  did  not  know  there  was  a 
meeting;  that  he  was  out  of  the  city  much  of 
February  and  March. 

The  defendant  offered  in  evidence  the 
agreement  of  February  26,  1908,  between 
Pickrell,  Sutton,  and  Puller;  also  the  record 


of  the  meeting  at  which  the  services  of  the 
plaintiff  were  dispensed  with,  held  March  7, 
191L 

The  defendant  offered  in  evidence  a  state- 
ment of  the  business  of  the  company  for  the 
years  1900  and  1910,  which  was  admitted  by 
plaintiff  to  have  been  compiled  by  the  sec- 
retary, for  the  purpose  of  showing  the  busi- 
ness of  the  corporation  and  the  proportion 
of  the  salary  of  plaintiff  to  the  volume  of 
business  done  by  the  company,  and  the  un- 
reasonableness of  the  contract  Plaintiff  ob- 
jected to  the  statement  as  immaterial,  irrel- 
evant, and  Incompetent,  which  objection  was 
snstained,  and  the  defendant  excepted.  This 
statement  shows  that  for  the  first  12  months 
tttat  the  company  did  business,  being  the  last 
9  months  of  1909  and  the  first  8  months  of 

1910,  the  total  premituu  receipts  of  the  com- 
pany amounted  to  $41,944.80;  that  the  com- 
pany during  the  same  time  received  $6,135.73 
for  interest  and  $18,976.07  for  miscellaneous, 
the  latter  amount  probably  being  that  turned 
over  by  the  Royal  Fraternal  Dnlon-'s  tliat 
the  agents'  commissions  for  the  same  period 
amounted  to  $8,200.86,  the  claims  to  $14,421^ 
22,  the  ofllcers  salaries  to  $12333.34,  and  the 
miscellaneous  expenses  to  $18,891.12.  The 
total  disbursements  amounted  to  $5S,746i>4, 
and  the  total  receipts  to  $67,056.60. 

For  the  second  year,  namely  the  last  9 
months  in  1910  and  the  first  3  months  of 

1911,  the  premium  receipts  were  $69,201.81, 
the  interest  $6,327.22,  the  miscellaneous  to 
$624.15,  making  the  total  receipts  $75,153.21. 
During  the  same  period  the  claims  amounted 
to  $28,618.68,  the  agents'  commissions  to  $14,- 
881.12,  the  officers'  salaries  to  $11,080.12,  the 
miscellaneous  expenses  to  $27,090.74,  or  total 
disbursements  of  $81,670.66,  leaving  a  deficit 

For  the  second  year  the  net  preminm  re- 
ceipts, less  agents'  commissions,  amounted  to 
$54,3^,  the  claims  amounted  to  $28,618,  leav- 
ing net  receipts  of  $25,702,  against  which 
were  miscellaneous  expenses  of  $27,000,  leav- 
ing toward  the  payment  of  officers'  salaries 
of  $11,000,  the  Interest  receipts  of  approx- 
imately $6,326. 

In  rebuttal  Mr.  Pickrell  testified:  That  he 
mailed  a  notice  of  the  directors'  meeting, 
March  22d,  to  Fred  Opp.  That  he  and  Mr. 
Puller,  In  order  to  avoid  future  misunder- 
standing, had  a  mutual  understanding  in  ref- 
erence to  the  different  positions  they  would 
hold,  the  services  they  would  perform,  and 
what  was  believed  to  be  a  reasonable  con- 
sideration. This  was  to  be  submitted  to  the 
board  of  directors  for  their  approval.  That 
witness  was  anxious  to  have  a  position  with 
some  assurance  as  to  the  future,  and  did  not 
wish  to  give  up  his  position  as  general  mana- 
ger of  the  Royal  Fraternal  Union  until  he  was 
ifavB  of  his  position  with  the  Royal  Casualty 
Company.  That  he  had  no  doubt  in  submit- 
ting the  matter  of  salaries  to  the  board  of 
business  men  that  they  would  approve  of  his 
reqnest,  but  he  did  not  know  that  the  board 
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of  directors  would  do  wluitever  tbe  wisfaes 
of  he  and  Mr.  Puller  were.  He  had  reason, 
however,  to  believe  'that  their  Inatructlons 
would  be  approved.  Mr.  Puller,  Mr.  Sutton, 
and  witness  had  stock  enough  to  control  tbe 
company.  That  Mrs.  Largue  was  Mr.  Pul- 
ler's wife's  aunt,  and  bad  90  shares  of  stock, 
and  Mr.  Chas.  B.  Puller  was  a  brother  and 
had  10  shares. 

I  have  practically  taken  the  view  of  the 
evidence  as  presented  by  counsel  for  appel- 
lant in  hla  brief. 

F.  H.  Bac(Hi,  of  St.  Louis,  for  appellant 
Schnurmacher  A  Basaieur,  of  St  Louis,  for 
respondent 

WOODSON,  X  (after  stating  the  facts  as 
above).  I.  We  will  first  consider  the  action 
of  tbe  trial  court  in  sustaining  the  plaintiff's 
objection  to  the  introduction  of  the  state- 
ment of  the  business  of  the  company  for  tbe 
years  1909  and  1910,  made  by  the  secretary, 
and  offered  by  defendant  The  objection  to 
the  introduction  of  this  evidence  was: 

"First,  because  it  was  not  Identified  by  any 
witness  nor  testified  to  as  being  correct;  and, 
second,  because  tbe  future  success  or  failure  of 
a  corporation  just  beginning  business  cannot  af- 
fect a  contract  entered  into  at  the  beginning  of 
SDch  business." 

We  will  dispose  of  these  two  grounds  of 
objection  in  the  order  stated.  Attending  the 
first:  Counsri  has  not  called  our  attention 
to  the  testimony  of  any  witness  showing  that 
said  statement  was  correct  nor  have  we  been 
able  to  find  la  the  record  any  such  evidence; 
and  for  that  reason  alone  we  are  of  the  opin- 
ion the  court  properly  sustained  the  objection 
and  excluded  tbe  statement  Moreovn,  tbe 
records  of  the  company  showing  its  re- 
c^pts  and  dlsbnrsements  were  not  Introduc- 
ed or  offered  in  evidence  and  tbe  statement 
which  only  purported  to  be  a  summary  of  those 
records,  clearly  was  inadmissible  in  evidence, 
In  tbe  absence  of  testimony  traidlng  to  show 
it  was  a  correct  compilation  of  tbe  records. 
nUs  seems  to  me  to  be  elementary. 

As  regards  the  second  ground  of  objection 
mentioned,  there  is  some  doubt  as  to  its 
soundness  in  the  broad  nnqualified  way  tn 
which  it  Is  stated.    The  language  is: 

"The  future  success  or  failure  of  a  eorpona- 
tion  just  beginning  business  cannot  affect  a  con- 
tract entered  into  at  the  beginning  of  such 
business.  Whether  it  turns  out  to  be  advanta- 
geous or  disadvantageous  to  the  company  is  im- 
materiaL" 

We  are  not  willing  to  lend  our  concurrence 
to  that  broad  and  nnctualified  contention  of 
counsel.  A  contract  for  salaries  of  offlcera 
and  agents  made  with  one  company  might 
be  reasonably  fair,  and  just  while  m«de 
with  another  it  might  tie  unreasonable^  nn- 
jost,  and  oppressive,  indicating  upon  its  face 
fraud  and  a  breach  of  trust  on  the  part 
of  tbe  officers  and  agents  actiugfor  the.ooot- 
X>any.  For  instance,  had  this  company  be«i 
capitaliised  for  only  $5,000,  with  no  busi- 
ness fit  fbe  time  it  was  entered  Ipto^  no 


court  would  or  should  hedtate  to  dedsMy 
as  a  matter  of  law,  that  it  was  unreasonable 
and  fraudulent  as  to  the  company  and  stock* 
holders;  but  suppose  the  company  bad  been 
capitalleed  for  $6,000,000,  on  a  going  concent 
with  a  large  surplus,  at  the  time  this  contract 
was  entered  into,  then  I  apprehend  uo  court 
would  declare  it  unreasonaUe  and  void  as  a 
matter  of  law,  or  without  the  strongest  kind 
of  evidence  of  fraud  on  the  part  of  the  offl- 
oers  acting  for  tbe  company.  But  in  the  case 
at  bar,  where  tbe  capital  of  the  company  is 
flOO.OOO,  with  a  going  business  and  a  sur- 
plns  of  $25,000,  at  the  time  the  contract  for 
sBlflries  was  made,  and  where  tthe  conceded 
annual  income  of  the  company  for  the  first 
and  second  years  of  its  business  career  was 
from  $65,000  to  $75,000,  and  its  disbursements 
were  from  $55,000  to  $80,000,  it  cannot,  when 
considered  alone,  be  declared  void  or  void- 
able as  a  matter  of  law;  but  those  facts 
should  be  considered  with  all  the  other  facta 
and  circumstances  in  evidence  in  determin- 
ing whether  or  not  the  contract  was  fraud- 
nient 

For  tbe  reasons  stated  had  counsel  for  de- 
fendant introduced  evidence  tending  to  prove 
that  tbe  statement  of  the  business  of  the  com- 
pany for  the  years  1909  and  1910  offered*  tn 
evidence  was  correct  then  It  would  have  been 
admissible  in  evidence.  State  v.  Flndley, 
101  Mo.  217,  14  S.  W.  185.  And  under  those 
facts  had  the  trial  court  made  the  same  rul- 
ing it  did,  then  that  ruling  would  have  been  er- 
roneous; but  as  previously  ruled,  as  there 
was  no  evidence  introduced  tending  to  show 
the  statement  was  correct  the  court  properly 
excluded  it 

[1]  11.  The  chief  ground  asslgped  by  coun- 
sel for  defendant  for  a  reversal  of  the  Judg- 
ment goes  to  the  whole  case,  and  is  in  legiU 
effect  that  the  preliminary  agreement  made 
between  plaintiff,  Pickrell,  and  Sutton,  the 
three  promoters  of  the  company,  mentioned 
in  the  statement  of  the  ease,  agreeing  to  elect 
themselves  as  three  of  the  directors  and  offi- 
cers of  the  company,  and  fixing,  or  either 
attempting  to  fix,  their  respective  salaries  as 
president  secretary,  and  general  counsel  be- 
fore the  organization  was  perfected. 

The  facts  surrounding  that  question,  as  I 
gather  them  from  the  record,  are  briefly 
these:  At  tbe  time  of  and  for  some  time 
prior  to  the  organization  of  the  defendant 
company,  there  existed  in  the  city  of  St 
Louis,  a  similar  company,  the  Boyal  Frater- 
nal Cnlon,  a  going  concern,  with  $16,000  Uv 
cash  on  hand  which  was  to  be  taken  over  bj 
tbe  defendant  company.  Pickrell .  and  tb« 
plaintiff  were  officers  in  that  company  and  tn 
view  of  the  organization  of  tbe  new  company 
and  tbe  passsige  of  the  old  from  business^ 
they,  with  Siitton,  agreed  by  .said  contract 
to  vote  for  each  other  fbr  directors  and  offi- 
4»rs  of.  the  new  company,  and  to  fix  tbelr  r»- 
qpectlve  salaries  for  tbe  aoms  previously 
Stated.    It  KeaiB'  that  Mr.  PicfcreU  was  tbe 


Digitized  by  V^OOQlC 


760 


196  SOnTHWEaXBBN  RDPOBTBIt 


<Ma 


orlgliiator  of  tSls  scheme,  and'  assigned  as 
his  reason  therefor  that  in  vtew  of  the  old 
company  going  out  of  business,  with  whidi 
he  and  plaintiff  were  connected,  and  the  con- 
templated orgEtnlEatlon  of  the' new  company 
through  their  and  Sutton's  efforts  as  proinot- 
ers,  be  thought  It  was  but  Just  and  pr(^)er 
that  they  should  have  an  understanding  In 
advance  regarding  those  matters,  and  testi- 
fied upon  that  subject — 
"that  be  and  Mr.  Puller  fthe  plaintiff],  In  order 
to  avoid  further  mitunderstandins,  had  a  mtt- 
tual  understanding  in  reference  to  the  different 
positions  they  would  hold,  the  services  they 
would  perform,  and  What  was  believed  to  be  a 
reasonable  consideration.  This  was  to  be  sub- 
mitted to  the  board  of  directors  for  their  ap- 
proval; that  he  was  anxious  to  have  a  position 
with  some  assurance  as  to  the  future,  and  did 
not  wish  to  give  np  his  position  as  general  man- 
ager of  the  Royal  Fraternal  Union  vmtil  he  was 
sure  of  his  position  with  the.  Koyal  Casualty 
Company." 

That  at  the  first  meeting  of  the  stockhold- 
ers of  the  defendant  company  0  directors 
were  elected,  3  of  whom  were  the  plaintiff, 
Pickrell,  and  Sutton,  they  owning  or  control- 
ling and  voting  a  majority  of  the  stock  of  the 
company;  and  at  the  first  meeting  of  the 
board  of  directors,  8  being  present,  Sutton 
was  duly  elected  president,  Pickrell,  secre- 
tary, and  the  plaintiff  general  counsel,  of 
the  company,  each  for  one  year,  and  there- 
after the  board  of  managers,  by  means  of 
by-laws  or  resolutions  adopted,  prescribed  or 
designated  the  duties  or  services  which  each 
of  those  three  gentlemen  were  to  perform 
for  the  company,  and  authorized  the  com- 
pany to  enter  into  contracts  with  them  to 
perform  those  duties  for  a  period  of  four 
years,  at  the  salaries  before  stated. 

At  least,  presumably,  which  has  not  been 
contradicted,  Sutton,  Pickrell,  and  plaintiff 
were  dected  directors  of  the  company  in  pur- 
suance of  the  preliminary  contract  before 
mentioned;  also  that  they  did  wha,t  they 
could  to  elect  each  other  to  the  offices  men- 
tioned, and  aided  in  prescribing  their  respec- 
tive duties  and  fixing  their  resx>ectlve  sala- 
ries, save  that  tiohe  of  them  voted  for  his  own 
contract  of  employment  The  presumption 
mentioned  is  strengthenM  by  the  following 
testimony  of  Pickrell:' 

"That  he  had  no  doubt  in  submitting  the 
matter  of  salaries  to  a  board  of  business  men 
that  thev  would  approve  of  bis  request,  but  he 
did  not  know  that  ibe  board  of  directors  would 
do  what  the  wishes  of  he  and  Mr.  Puller  were. 
He  had  reason,  however,  to  believe  that  their 
instructions  would  be  approved."    ' 

Then  assuming  all  of  those  matters  to  be 
true,  then  bow  stands  the  case?  Can  the 
conrt,  as  'a  matter  of  law,  find  from  those 
facts  alone  that  the  contract  of  employment 
of  plaintiff  for  a  period  of  four  years,  as 
general  coonsel  ot  the  company,  was  fraudu- 
lent and  Void? 

Coumsd  for  defeadknt  advance  and  discuss 
«enrenil  eletuentary  legal'  propositions  wtalcb 
cannot  and  «i«  not  diluted  by  oomsel  for 
plaintiff,  to  the  feffcot  Omt  dixectors  of «  oor- 


poratton  sustain  a  fiduciary  ration  as  trus- 
tees of  the  company,  as  w^  as  agents,  for 
the  stockholders;  that  ttiey  shonld  exercise 
the  utmost  good  faith  in  making  contracts  be- 
tween one  of  their  number  and  the  conq>any ; 
that  if  the  act  of  the  officer  Is  contndled  by 
a  benefit  to  himself  and  not  to  the  company, 
then  the  same  is  voidable,  subject  to  review, 
and  in  a  proper  pi-oceeding  all  damages  done 
to  the  company  by  reason  thereof  may  be  re- 
covered of  audi  unfaithful  and  fcandolait 
o&eeia  or  agents. 

But  counsel  for  defendant  does  not  atop 
there,  but  broadly  insists  that  In  all  such 
transactions  the  burden  of  proof  Is  on  the 
director  who  has  had  dealings  with  his 
fellow  directors  of  a  corporation  to  show  that 
the  contract  or  other  trausacUoa  was  fair 
and  reasonable,  and  dtes  in  support  tbereof 
the  following  authorities :  2  Thomp.  on  Corp., 
{  1231;  Laird  v.  Michigan  Lubricator  Coi., 
153  Mlcht  52,  116  N.  W.  534,  17  L.  R.  A.  (X. 
S.)  177;  Camacho  v.  Hamilton  Bank  Note, 
etc.,  Co.,  2  App.  Div.  3C8,  87  N.  Y.  Supp.  725; 
3  Cook  Corp.  (7th  Ed.)  {  649;  PoUitz  v.  Wa- 
bash Ry.  Co.,  207  N.  1. 113, 100  N.  B.  721. 

After  a  careful  reading  of  these  authori* 
ties  I  am  of  the  opinion  that  they  do  not  sup- 
port the  broad  and  unqualified  proposition 
contended  for  by  counseL  They  are  directed 
more  at  contracts  and  transactions  of  oorpo- 
rations  prohibited  by  law,  ultra  vires,  and 
lying  without  the  scope  of  their  antlMwlty. 
In  such  cases  those  authoritleg  bold,  and 
properly  so,  that  the  "burden  is  always  upon 
the  directors  to  show  that  tlie  transaction 
was  fair,  in  good  faith,  open  and  above- 
board;"  and  some  of  those  cases  also  hold 
that  It  is  whoUy  immaterial  whether  such 
transactions  are  made  In  good  faith  or  not, 
they  are  absolutely  void,  and  all  damages  sus- 
tained by  the  company  on  account  thereof 
may,  by  proper  action,  be  recovered  from  the 
directors.  I  also  concur  In  that  view  of  the 
law ;  but  that  is  not  this  case.  Here  the  di- 
rectors were  clearly  acting  witUn  the  scope 
of  their  authority  as  authorised  by  the  char- 
ter and  prescribed  by  the  by-laws  of  the 
company;  nor  is  there  any  statute  or  other 
law  of  tills  state  prohibiting  the  company 
from  making  such  a  contract  as  tbe  one  here 
in  controversy. 

The  question  here  is  not  that  the  company 
had.  po  authority  to  make  tbe  ccmtract  men- 
tioned, but  was  it  made  in  good  faith  and 
valid,  or  was  it  fraudulent  and  void?  Hie 
great  weight  of  authority  In  this  state  and 
elsewhere  is  to  the  effect  that  a  oontract  of 
this  'Character,  made  by  the  company  with 
one  of  its  directors,  through  the  legal  action 
of  the  board  of  directors,  is  binding  until 
nullified  upon  the  ground  of  fraud.  3  Cook 
on  Cdrp.  (Tth  Ed.)  {  649,  p.  aoiS;  Ft  Payne 
Boiling  mil  V.  Hill,  174  Masa  224,  64  N. 
B.  632;  Bevier  Coal  Co.  v.  Watson,  107 
Ho.  App.  451,  80  S.  W.  287;  Taussig  y.  St. 
Lbuto  «  Kirkwood  Ry.  Co..  166  1  fa  28,  66  S. 
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W.  969,  89  Am.  St  BefP.  874;  Funstes  v. 
B'nrstfln  Com.  Co.,  67  Ma  App.  669 ;  Tliomp- 
son  on  Corp.  vol.  H  (2d  Ed.)  f  1747 ;  Wlcker- 
sham  V.  Crittenden,  HO  Cal.  332,  42  Pac.  883 ; 
<aark  V.  Amer.  Coal  Ca,  86  Iowa,  436,  53  N. 
W.  291,  17  I..  R.  A.  557;  FlUebrown  v.  Hay- 
ward,  190  Mass.  472,  77  N.  B.  45. 

That  there  is  no  direct  evidence  of  fraud 
In  this  case  is  practically  conceded  by  covm- 
sel  for  defendant ;  but  he  Insists  tliat  fraud 
may  be  inferred  from  the  fact  that  the  plaln- 
tlXT,  PlckreU,  and  Sutton,  the  three  promo- 
ters of  the  company,  entered  into  the  prelim- 
inary contract  before  mentioned,  agreeing 
thereby  to  fix,  or  attempt  to  fix,  their  sala- 
ries. As  previously  stated,  this  contract 
-was  open  and  aboreboard,  In  writing,  and 
made  In  view  of  the  dissolution  of  the  old 
company,  with  which  two  of  them  were  oflB- 
cers,  and  the  transfer  of  its  business  anfl  as- 
sets to  the  new. .  This  naturally  suggested  to 
them  the  importance  of  having  their  relations 
with  the  new  company  settled,  as  far  as 
practical,  before  their  relations  with  the  old 
were  severed.  This  was  also  equally  impor- 
tant to  the  present  or  new  company ;  It  was 
but  fair  and  Just  that  it  should  know  in  ad- 
vance the  terms  and  conditions  of  the  trans- 
fer ;  the  character  of  the  business  and  assets 
to  be  transferred  to  It,  and  that  It  have  In 
advance  some  Just  conception  of  the  charac- 
ter and  extent  of  the  entangling  alliances  it 
was  proposed  It  shoidd  enter  into  vrlth  the 
old  company  and  the  promoters  of  the  new. 
That  contract  or  agreement  was  nothing 
more  than  a  notice  to  all  concerned  as  to 
what  the  three  promoters  expected  to  de- 
mand from  the  (new  compaDiy,  wliicU,  of 
course,  had  to  be  passed  upon  and  approved 
by  the  board  of  directors  before  it  could 
have  any  binding  force  upon  the  company. 
Jones  V.  WUUams,  139  Mo.  1,  89  S.  W.  486, 
40  S.  W.  353,  37  U  R.  A.  682,  61  Am.  St  Rep. 
436.  And  no  one  can  read  this  record  and 
reach  any  other  conclusion  than  that  all  par- 
ties connected  with  the  two  companies  fully 
understood  the  positions  of  these  three  gen- 
tlemen and  what  their  expectations  were  In 
the  premises. 

I  have  personally  known  of  a  number  of 
similar  cases,  and  have  heard  and  read  of 
many  more,  aud  the  course  taken  In  this 
case  Is  the  same  as  was  taken  In  those,  save 
this  Is  the  first  time  I  ever  b^ard  of  the  pro- 
moters putting  this  proposal  in  wrlttngj 
that  fact  alone,  however,  should  not  tnllltate 
against  them  if  made  in  good  faith  for  the 
purpose  before  stated,  but  PhouM  be  com- 
mended. 

Counsel  tor  defendants  also  Insist  that  fraud 
Bhoold  be  inferred  from  the  fact  that  the 
contract  at  employment  of  plaintitt  was  for 
a  period  of  four  years,  while  the  dlrectora 
and  officers  of  the  company  are  elected  an^ 
nuaUy,  thereby  foEestaUlng  thei  action  of  any 
future  board  of  directors.  This  argument  la 
unsound.  In  fact.  If  the  law  should  prevent 
a.    corporation  from   emplojring  persons  for 


more  thfjx  one  year,  it  would  Und  itself  very 
mnch  handicapped  in  procuring  the  best  men 
to  serve  It;  but  few  sudi  would  contract  for 
so  brief  a  period.  The  ablest  and  best  would 
seek  longer  terms  of  employment,  and  not 
be  bothered  with  himtlng  a  new  position  ev- 
ery year  and  running  the  risk  of  being 
thrown  out  of  work  at  the  end  of  that  time. 
But  be  that  as  It  may,  the  law  is  not  so  writ- 
ten. This  court  has  held  that  a  corporation 
may  make  a  contract  of  employment  for  a 
longer  period  then  the  term  of  the  office  of 
the  directors.  Jones  v.  Williams,  139  Mo.  1, 
39  S.  W.  486,  40  S.  W.  353,  37  U  R.  A.  682, 
61  Am.  St  Rep.  436.  In  that  case  the  board 
employed  an  editor  of  a  paper  for  a  period  of 
five  years,  and  this  court  held  the  contract 
valid.  Moreover,  there  are  respectable  au- 
thorities holding  that  a  contract  for  penna- 
n»it  employment  is  not  Illegal.  Revere  v. 
Boston  CoMier  Co.,  15  Pick.  (Mass.)  351; 
Hobbs  V.  Brush  Elec.  Co.,  76  Mich.  550,  42 
N.  W.  965;  Pennsylvania  Co,  v.  Polan,  6  Ind. 
App.  109,  32  N.  B.  802,  51  Am.  St  Rep.  289; 
Carter  White  Lead  Co.  v.  Klnlin,  47  Neb.  409, 
66  N.  W.  536.  We  are  therefore  of  the  opin- 
ion that  the  drcnit  court  properly  found  the 
qpestion  of  fraud  In  favor  of  the  plaintiff. 

III.  Counsel  for  defendant  insists  that  the 
Judgment  Is  excessive,  and  for  that  reaspn  It 
should  be  reversed  and  remanded.  The  un- 
disputed evidence  shows  that  some  time  pri- 
or to  the  discharge  of  the  plaintiff,  he,  the 
general  counsel,  the  president,  and  secretary 
of  the  company  concluded  that  the  business  of 
the.  same  did  not  Justify  the  payment  to  them 
oif  the  respective  salaries  they  were  being 
paid  for  their  services,  and  they  then  and 
there  mutually  agreed,  with  one  another  to 
relinquish  a  certain  per  cent,  of  their  re- 
spective salaries  and  give  the  same  to  the 
company,  and  from  that  time  forward  to  the 
dsj  of  plaintiff's  discharge  from  the  service 
of  the  company,  all  of  them  collected  their 
salaries,  l^ss  said  reduction.  Notwithstand- 
ing those  facts,  after  the  plaintiff  had  been 
discharged  he  sued  for  and  recoverecl,  not 
only  for  his  unearned  salary  for  the  balance 
of  tbe  four^year  term,  as  damages,  but  also 
for  the  amount  of  said  reduction  he  had  pre- 
viously given  to  the  company. 

[2]  In  my  ^pinion  the  law  is  well  settled, 
in  principle  at  least,  that  where  the  reduction 
was  made  by  the  three  in  mutual  considera- 
tion of  the  reduction  of  the  others,  it  cannot 
be  recovered  back.  This  exact  point  wafe  pre- 
sented in  the  case  of  lUera  v.  Salo  Art  Motal 
Co.,  134  App.  Div.  497,  119  N.  T.  Supp.  323, 
and  that  court  held  that  a  recovery  could  not 
be  had.  That  is  the  only  case  directly  in 
I)Oint  to  which  my  attention  has  been  called ; 
but  nevertheless  the.  principle  is  well  settled 
In  that  class  of  cases,  where  several  person^ 
In  consideration  of  mutual  agreements  sign 
subscription  i>apers  for  stock  In  a  corporation 
to  be  formed,  or  donations  to  churches,  expo- 
sitions, etc,  of  which  the  books  are  full.    In 
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tbat  regard,  Uie  Judgment  is  clearly  exces- 
sive. 

IV.  It  Is  also  insisted  that  the  judgment  is 
excessive  tor  the  reason  that  the  record,  as 
stated,  shows  tbat: 

The  "plainti£f  was  discharged  March  8,  1011, 
at  whldi  time  the  alleged  contract  had  two 
years  to  run.  He  brought  suit  March  16,  1911, 
eight  days  thereafter,  and  claimed  the  entire 
salary  for  the  two  years'  unexpired  term  of  the 
contract  at  the  full  rate,  together  with  inter- 
est from  the  date  of  the  filing  of  the  suit,  on 
the  theory  that,  although  his  salary  was  pay- 
able in  monthly  installments,  the  discbarge  made 
the  entire  amount  at  once  due  and  payable.  No 
allowance  was  made  for  earnings  of  plaintiff 
during  the  future  period,  and  it  could  not  be 
known  what  the  amount  of  such  earnings 
would  be." 

We  will  first  consider  the  question  as  to 
the  salary,  and  thereafter  the  Interest.  No 
authority  has  been  cited  bearing  upon  the 
latter  question  by  counsel,  for  either  party. 
The  general  practice  formerly  was  for  the 
discharged  employe  to  sue  for  each  month's 
salary  as  it  matured,  or  await  the  expiration 
of  the  entire  remainder  of  the  period  for 
tvhlch  he  was  employed,  and  then  sue  for 
the  entire  sum  which  would  have  been  due 
him  under  the  contract  had  he  not  been 
discharged,  with  the  Interest  on  each  monthly 
installment  from  the  time  it  became  due  un- 
der the  terms  of  the  contract;  but  where, 
as  here,  the  suit  was  brought  a  few  days 
after  the  discharge  for  the  entire  sum  wliicb 
would  have  been  due  him  for  the  remainder 
of  the  term,  two  years,  had  he  not  been 
discharged,  quite  a  different  rule  should  pre- 
vail. This  Is  true  from  the  very  nature  of 
things;  for  Instance,  suppose  the  defendant 
bod  admitted  that  it  discharged  the  plain- 
tiff without  cause,  as  we  have  held  it  did, 
and  had  said  to  him,  in  good  faith,  notwith- 
standing that  fact,  we  will  continue  to  pay 
to  you  at  the  end  of  each  and  every  month 
$500,  for  the  period  of  two  years,  the  balance 
of  your  unexpired  term,  as  per  the  terms  of 
the  contract  of  employment;  could  It,  with 
any  degree  of  plausibility,  much  less  reason, 
be  ccntended  that  plaintiff  was  entitled  to 
one  cent  more?  I  think  not ;  for  the  obvious 
reason  tbat  in  such  a  case.  In  so  far  as  his 
salary  is  concerned,  the  contract  has  not  been 
broken,  and  the  $500  per  month  for  the  next 
two  years  would  be  every  cent  which  could 
possibly  become  due  him  under  the  terms 
thereof;  and,  if  it  be  true  In  tills  dass  of 
cases,  as  all  the  authorities  hold,  that  the 
contract  Is  the  measure  of  the  damages  to  be 
recovered,  then  I  am  at  a  loss,  in  the  ab- 
sence of  some  law  authorizing  punitive  dam- 
ages of  which  I  have  no  knowledge,  to  know 
upon  wbat  principle  the  oitire  breach  of  the 
contract  by  the  defendant  could  possibly  In- 
crease his  damages  over  and  above  the 
amount  fixed  by  the  contract.  The  fact  that 
plaintiff  was  discharged  from  further  work 
before  his  term  of  employment  had  expired 
could  not  certainly  increase  his  damages, 
tor  the  teaaoa  that  the  clause  of  the  con- 


tract requiring  of  die  plaintiff  servloe  was 
placed  therein  for  the  benefit  of  the  defend- 
ant and  not  the  plaintiff,  and  If  the  defendant 
wrongfully  prevented  the  plaintiff  from  fur- 
ther performance  of  those  services,  then 
the  damages  flowing  therefrom  would  natu- 
rally fall  upon  it,  and  not  upon  him ;  conse- 
quently, as  previously  stated,  I  am  unable 
to  see  in  what  possible  way  he  is  damaged 
in  a  sum  larger  than  that  stated  in  the  con- 
tract 

[3]  Some  confusion  has  arisen  as  to  the 
measure  of  damages  in  such  cases,  or  perhaps 
more  accurately  speaking,  to  Justly  adminis- 
ter the  damages  fixed  by  the  contract,  for 
that  is  the  standard  of  measurement,  al- 
though broken  by  the  employer,  on  account  of 
a  desire  of  the  courts  to  formulate  a  rule  to 
do  speedy  Justice  between  the  parties,  and 
without  requiring  the  discharged  employe, 
as  under  the  old  rule,  to  resort  to  the  courts 
at  the  end  of  each  month,  or  compel  him  to 
await  the  end  of  the  time  of  his  employment 
and  then  sue  for  the  entire  sum  due  him 
under  the  contract;  that  rule  proved  to  \» 
too  vexatious  and  expensive  or  too  dilatory, 
resulting  in  great  injustice  and  hardship  In 
many  cases  where  the  employes  were  unable 
financially  to  wait  so  long. 

[4]  In  order  to  remedy  those  evils,  the 
courts,  by  degrees,  evolved  the  rule  permitting 
the  employe  to  sue  upon  his  unlawful  dis- 
charge for  the  amount  of  wages  he  would 
have  earned  under  the  contract  bad  he  been 
permitted  to  fully  perform  it,  and  fixed  the 
damages  prima  facie,  at  the  amount  provided 
for  in  the  contract,  and  cast  the  burden 
upon  the  employer  to  show  by  evidence.  If 
he  could,  tbat  the  former  was  not  entitled 
to  recover  the  full  amount;  for  Instance,  If 
the  employe  had  earned  any  sum  of  money 
after  his  discharge  and  before  the  trial,  the 
employer  would  be  entitled  to  a  credit  there- 
for; but  if  he  failed  to  make  such  proof, 
then  the  employe  would  be  entitled  to  re- 
cover the  full  amount  stated  in  the  contract 
This  rule  is  announced  in  the  following  cases: 
Tenzer  v.  Gilmore,  114  Mo.  App.  210,  89  S. 
W.  341:  Boss  V.  Grand  Pants  Co.,  170  Ma 
App.  291,  156  8.  W.  92;  Boland  v.  Glen- 
dale  Quarry  Co.,  127  Mo.  620,  30  S.  W.  151. 

This  rule,  at  best,  is  but  a  makeshift,  and 
in  this  class  of  cases,  where  the  suit  is 
brought  for  the  whole  amount  before  the  ex- 
piration of  the  term  of  the  employment  it 
often  works  great  hardship  and  an  Injustice 
upon  the  employer;  for  Instance,  he  might  be 
financially  able  to  pay  the  salary  monthly, 
extending  over  a  period  of  two  years,  as  pro- 
vided for  by  the  contract,  but  wholly  unable 
to  i)ay  the  entire  amount  two  years  in  ad- 
vance of  the  time  provided  for  therein. 
Again,  the  employe  might  die  titt&r  the  ren- 
dition of  judgment  and  before  the  expiration 
of  bis  term,  or  he  might  procure  other  em- 
ployment; in  the  former  case  had  the  suit 
beoi  brought  at  the  end  of  the  month  or  of 
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tbe  term,  the  employer  would  only  bave  been 
liable  tGt  the  wages  up  to  the  date  of  tbe  em- 
ploye's death;  and  in  tbe  latter  he  would  hare 
been  entitled  to  a  credit  for  the  amount  the 
employe  earned  dnrtng  the  remainder  of  tbe 
term.  But  regardless  of  tbe  origin  of  this 
rule.  Its  purpose  or  wisdom,  it  Is  now  too 
firmly  embedded  in  our  jurisprudence  to  Jus- 
tify its  eradlction  r  however,  it  should  be  lim- 
ited to  Its  present  Kope,  and  not  extended  as 
an  instrument  of  greater  Injustice  or  to  more 
grievous  oppression  of  tbe  employer.  In 
Its  enforcement,  equity  and  Justice  ahould  be 
done  tbe  employer  as  well  as  tbe  employ& 

[i]  If  we  apply  this  rule  to  tbe  facts  of 
this  case  In  tbe  light  of  the  foregoing  obser- 
vations, then  we  are  clearly  of  the  opinion 
that  the  plaintiff  was  not  entitled  to  Interest 
on  tbe  whole  amount  sued  for  from  the  in- 
stitution of  the  suit,  but  only  on  tbe  monthly 
installments  as  they  became  due  under  the 
contract,  whether  before  or  after  the  institu- 
tion of  the  suit 

Section  7181,  R.  S.  1009,  prescribing  tbe 
rates  of  Interest  Judgments  shall  bear,  has  no 
application  to  Interest  on  Installments  not 
bearing  Interest,  and  therefore  not  existing- 
and  not  due  at  tbe  date  of  their  rendition. 
Sucb  installments  should  bear  6  per  cent,  in- 
terest from  and  after  maturity,  whether  they 
mature  before  or  after  Judgment,  and  tbe 
Judgment  should  so  provide. 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  tbe  circuit  court,  to  tbe  extent  of 
allowing  interest  on  all  sums  not  due,  wheth- 
er before  or  after  the  rendition  of  Judgment, 
Is  excessive  and  erroneous. 

[6]  V.  Tbe  further  point  is  made  that  since 
the  damages  for  which  tbe  Judgment  was  ren- 
dered was  composed  of  monthly  installments 
due  and  not  due  at  tbe  date  of  Its  rendition, 
the  trial  conrt  erred  in  not  finding  tbe  then 
"present  worth"  of  those  sums  not  due,  ac- 
cording to  the  life  tables,  and  in  not  render- 
ing Judgment  for  only  the  aggregate  of  tbe 
installments  then  doe  with  Interest  thereon, 
and  tbe  then  "present  worth"  of  those  in- 
stallments not  then  due.  In  otber  words,  I 
understand  counsel  to  contend  that  tbe  trial 
court  staonid  have  deducted  from  each  month- 
ly installment  npt  due  at  tbe  date  of  the 
Judgment  a  percentage  equal  to  6  per  cent. 
per  annnm,  from  tbat  date  tintil  due,  ac- 
cording to  the  contract,  and  then  have  ren- 
dered Judgment  for  an  amount  equal  to  tbe 
installments  then  due,  with  interest,  plus 
those  not  tben  due,  less  said  6  per  cent  de- 
duction. Tbat  contention  of  counsel,  in  my 
opinion^  is  well  founded;  it  is  based  upon 
sound  reason  and  common  Justice.  While  it 
deducts  6  per  cent  per  annum  from  tbe 
monthly  Installments  not  due  him  at  date  of 
tbe  rendition  of  Judgment,  yet  it  gives  him 


those  portions  of  bis  salary  before  due  from 
one  month  to  many  before  be  could  have  col- 
lected then)  had  tbe  contract  not  been  bro- 
ken, and  bad  be  worked  all  that  time.     ■ 

For  tbe  reasons  stated,  tbe  Judgment  is  re- 
Tersed,  the  cause  remanded,  with  Instruc- 
tions to  tbe  circuit  court  to  make  tbe  deduc- 
tlona  mentioned,  due  consideration  to  be  giv- 
en to  tbe  time  which  has  since  elapsed,  and 
to  render  Judgment  tor  tbe  plaintUC  for  the 
balance  found  by  tbe  ooart  to  be  due  him. 

6RATBS  and  BLAIR,  JX,  cQocar.    BOXIj 
P.  J.,  concurs  in  paragraph  III  and  result. 

GRAVES,  X  I  concur  in  all  tbat  Is  said 
in  this  opinion  upon  the  question  of  nonliabil- 
ity of  defendant  upon  tbe  first  count  of  tbe 
petition,  and  upon  tbe  general  question  of 
tbe  liability  of  tbe  defendant  upon  tbe  second 
count 

J  agree  also  to  tbe  propoeitlcm  tbat  tbe  con- 
tract price  is  tbe  prima  fade  damages  for 
tbe  breach  of  tbe  contract,  and  tbat  under 
our  rule  it  devolves  upon  the  defendant  to 
overcome  tlieae  prima  fade  damages  by  proof 
contra.  In  this  case  there  is  no  proof  con- 
tra, and  tbe  question  Is,  What  are  tbe  prima 
facie  damages  under  the  contract?  Had  tbe 
suit  been  brought  after  tbe  expiration  of  tbe 
contract  tbe  right  measure  of  damages,  there 
being  no  proof  contra,  would  have  been  tbe 
aggregate  monthly  Installments  of  the  salary, 
plus  legal  interest  on  each  of  such  install- 
ments from  tbe  time  they  became  due,  up  to 
tbe  entry  of  Judgment  On  tbe  otber  band, 
where  suit  was,  as  here,  brought  immediately 
upon  tbe  breach  of  tbe  contract,  it  occurs  to 
me  tbat  the  prima  fade  damages  should  be: 
(1)  Tbe  aggregate  amount  of  tbe  installments 
due  or  past  due  at  the  date  of  Judgment,  to- 
gether with  legal  interest  on  all  past-due  in- 
stallments from  the  time  they  became  due 
to  tbe  entry  of  Judgment;  and  (2)  as  to  in- 
stallments not  due  at  date  of  Judgment,  but 
to  become  due  in  the  future,  tbe  present 
worth  of  each  of  sucb  undue  installments 
should  be  found,  and  tbe  aggregate  of  these 
sums  be  added  to  tbe  aggregate  of  the  due 
and  past-due  Installments,  first  above  men- 
tioned. These  are  mere  matters  of  arith- 
metical calculations,  and  I  think  tbe  case 
should  be  remanded,  with  directions  to  tbe 
circuit  court  to  recast  its  Judgment  In  at 
cordanee  with  this  rule,  taking  the  entry  ol 
tbe  new  Judgment  as  tbe  date  from  which  to 
compute  Interest,  or  find  tbe  present  worth  of 
installments.  It  may  be  tbe  principal  opin- 
ion covers  this  rule,  but  I  am  not  certain,  and 
hence  this  separate  concurrence. 

BLAIR,  J.,  concurs  in  these  viewa. 
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UNDSAT  ▼.  SONORA  GOLD  MIN.  &  MILIi. 
GO.  et  aL    (No.  18334.) 

(Supreme  Court  of  Missouri,  Division  Ko.  1. 
March  SO,  1917.  Rehearing  Denied  June  1, 
1917.  Motion  to  Transfer  to  Court  in  Banc 
Overruled  July  2,  1917.) 

1.  CoRPOBATiONS  <g=sOO(G)— Stock  Subsobip- 
TioN    Contracts— Fbaud—Sufficiemct   of 

EVIDKNCB. 

In  an  action  against  a  oontoration  and  in- 
dividuals on  notes,  wherein  defendants  pleaded 
payment  and  a  counterclaim  based  on  the 
agreement  of  plaintiff  administrator's  decedent 
to  pay  the  company  $20,000  in  consideration  of 
60,000  shares  of  stock,  evidence  held  sufficient 
to  support  the  jury's  finding  of  fraud  by  defend- 
ants in  representing  that  the  corporation  owned 
mines  in  question. 

[Ed.  Note. — For  other  oases,  see  Corporations, 
OenL  Dig.  H  411-410.] 

2.  Apfbaz.  and  Bbbok  «=>09g(l)— Rzvixw  — 
Finding  or  Fact. 

On  a  question  of  fact  the  jury's  finding  is 
conclusive  in  a  law  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  »nd 
Error,  Cent  Dig.  §S  8912-3916,  3917-8921.] 

3.  Set-Oft  and  Countebclaiic  4=91--Indb- 
PENDENT  Suit. 

A  counterclaim  based  upon  an  instrument  is 
the  same  as  an  independent  suit  on  the  instrn- 
ment. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  t  l-l 

4.  CONTEACTa  ®=>53— EnFOBCEMENT  — INADE- 
QOAOT  OF  OONSIDHTRATION. 

Mere  inadequacy  of  consideration  ia  not  a 
bar  to  the  enforcement  of  a  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  231,  232.] 

5.  CoBPojsATioNs  «=s»7C— Stock  Scbsckiption 
CoNTBACTS — Lack  of  Consideration. 

Where  an  administrator's  decedent  contract- 
ed to  pay  $20,000  for  50,000  shares  of  stock, 
which  was  entirely  worthless,  the  corporation 
being  wholly  without  assets,  the  administrator, 
in  suit  on  decedent's  agreement,  conld  defend 
successfully  for  lack  of  consideration,  the  de- 
fense being  pleaded,  since,  where  there  is  a 
plea  of  no  consideration  for  the  instrument  sued 
on,  and  the  evidence  tends  to  show  no  .value 
whatever  in  the  thing  given  for  the  written  prom- 
ise, the  jury  riiould  be  instructed  to  find  for  the 
promisor  in  the  instrument,  if  the  tiling  given 
for  the  written  promise  to  pay  was  of  no  value. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  SS  197-209,  213-218.] 

Appeal  from  Circuit  Court,  Clinton  County; 
A.  D,  Buroes,  Judge. 

Action  by  Ernest  M.  Lindsay,  administra- 
tor of  the  estate  of  Ernest  Lindsay,  deceased, 
against  the  Sonora  Gold  Mining  &  Milling 
Company  and  others.  From  an  order  setting 
aside  verdict  for  plaintiff,  be  appeals.  Judg- 
ment and  order  reversed,  and  cause  remand- 
ed, with  directions  to  enter  Judgment  for 
plaintiff  pursuant  to  tiie  vcriUct 

See,  also,  2U  Mo.  438,  148  S.  W.  819. 

Kendall  B.  Randolph  and  James  W.  Boyd, 
both  of  St  Joseph,  and  W.  S.  Hemdon,  of 
Plattsburg,  for  appellant  W.  B.  Stringfel- 
low,  of  St  Joseph,  Frost  &  Frost,  of  Platts- 
burg, and  Culver  &  Phillip,  of  St  Joseph,  for 
respondents. 


GRAVES,  J.  This  is  the  second  appear- 
ance of  this  case  in  this  court  The  plaintiff 
in  the  case  is  the  administrator  of  Ernest 
Lindsay,  deceased.  The  action  Is  in  two 
counts  on  two  promissoiy  notea  of  $6,250 
each,  signed  by  defendants.  The  answer  ad- 
mits the  execution  of  the  notes,  and  then 
pleads:  (1)  Payment ;  and  (2)  a  counterclaim 
by  the  defendant  Sonora  Mining  &  Milling 
Company.  This  counterclaim  grows  out  of 
the  following  Instrument  pleaded  thnetai: 
•Tebruary  22,  1900. 

"In  consideration  of  60,000  shares  of  stock  in 
the  Sonora  Gold  Mining  &  Milling  Company,  the 
receipt  of  which  is  acknowledged,  I  promise  to 

Say  said  company  on  demand,  twenty  thousand 
oUars,  without  mterest 
"The  notea   of  Rice   McDonald   and   G.    N. 
Bobinson  and  others  for  $12,500  with  interest 
on  this  date  shall  be  accepted  as  part  payment ; 
interest  on  said  notes  to  cease  from  this  date. 
"Ernest  Lindsay." 

By  reply  plaintiff  admits  the  execution  of 
the  instrument  set  out  above,  but  avers:  (1) 
That  the  said  contract  is  void  because  said 
corporation  was  not  authorized  to  do  busi- 
ness )n  Missouri ;  (2)  that  said  contract  was 
without  consideration;  and  (3)  fraud  in  the 
procurement  of  the  contract 

Upon  the  first  trial  in  the  circuit  court  the 
plaintiff  lost  and  appealed  to  this  court.  The 
verdict  against  plaintiff  was  directed  by  the 
circuit  court  This  judgment  we  reversed, 
and  the  cause  was  remanded  for  new  trial  in 
accordance  with  the  views  expressed  In  our 
opinion.  Lindsay  v.  Mining  Co.,  244  Mo.  43S, 
148  S.  W.  849.  When  the  cause  wait  badv  a 
change  of  venue  was  taken  from  Buchanan 
county  and  a  trial  was  had  In  the  circuit 
court  of  Clinton  county,  resulting  in  a  jury 
verdict  in  favor  of  plaintiff  upon  both  counts 
of  the  petitkm.  This  verdict  the  trial  court 
set  aside: 

"On  the  grounds  that  the  court  erred  in  giv^ 
ing  instructions  numbered  2  and  4  for  plaintiff 
and  in  modifying  instruction  No.  3  for  the  de- 
fendants." 

From  this  order  the  plaintiff  appealed,  and 
thus  Its  second  appearance  here.  Instruc- 
tion No.  2  for  plaintiff  reads: 

"As  to  said  counterclaim  alleged  in  the  answer 
of  the  defendants,  the  court  further  instructs 
the  jury  that,  if  they  believe  from  the  evidence 
that  the  shares  of  stock  mentioned  in  said  paper 
were  at  the  time  it  was  signed  by  said  Ernest 
Lindsay,  deceased,  of  no  value,  then  the  court  in- 
structs the  jury  that  said  paixir  was  and  is  with- 
out consideration,  and  was  and  is  under  the 
laws  of  the  state  of  Missouri  null  and  void,  and 
constitutes  no  defense  in  this  case,  and  consti- 
tutes no  counterclaim  on  the  part  of  the  defend- 
ants, nor  any  basis  for  any  counterclaim,  or 
defense  against  the  suit  on  tiie  two  promissory 
notes  mentioned  in  plalntiS's  petition." 

PlalntlfTs  instruction  No.  4  reads: 
"The  court  instructs  the  jury  that.  If  they  be- 
lieve from  the  evidence  in  this  case  that  the 
defendant  never  owned  or  acquired  any  title  to 
the  said  Bastilla  mine,  or  to  the  Union  Minora 
mines  mentioned  in  the  evidence,  and  that  the 
stock  when  purchased  was  of  no  value,  then  the 
said  company  has  no  right  to  recover  on  its  al- 
leged counterclaim,  that  is,  the  said  paper  pur- 
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poTtiog  to  be  a  eoattact  tiiiaed  bv  BneBt-Lind- 
nr,  deceased,  read  in  evidence  by  tbe  defend- 
ants, and  the  jary  will  find  for  the  plaJntiS." 

Defendant's  instruction  No.  3,  mentioned  in 
the  order  setting  aside  the  verdict,  reads: 

"If  yon  believe  from  tbe  evidence  that  Ernest 
Lindsay,  deceased,  at  the  time  he  made  the  con- 
tract for  the  parchase  of  the  50,000  shares  of 
itock  mentioned  in  the  evidence  in  fact,  knew 
the  character  of  the  title  or  ownership  of  the 
defendant  mining  oompany  to  the  mining  prop- 
erties in  question,  ana  tkat  uUi  aiotik  ioiu  in 
/set  of  toste  voise,  then  you  will  find  against  the 
plaintifF  od  the  two  notes  sued  on  and  in  fa- 
vor of  defendant  mining  oompany  on  its  counter- 
dajm,  even  thongh  jfon  bdieve  from  the  evidence 
that  misrepresentations  had  been  made  to  said 
Iiindsay  as  to  the  chaiaetcr  of  said  title  or  own- 
ership." 

Tbe  modlttcation  lOomplalned  of  is  tbe 
claose  therein  which  is  italldzed,  Tbe  court 
Interlined  the  clause  "that  said  stock  was  of 
gome  value,"  and  of  this  complaint  was  urged 
and  by  the  trial  court  sustained.  The  lines 
of  battle  now  are  largely  drawn  around 
the  cArrectness  of  these  thred  Instructions. 
Other  facts  and  other  suggestions  can  best 
be  considered  In  the  course  of  the  opinion. 
This  outlines  tbe  case,  and  a  reference  to 
our  former  opinion  supra  will  illuminate  fur- 
ther. 

I.  When  this  case  was  first  tried  in 
Buchanan  county,  the  trial  court  excluded 
practically  all  of  the  testimony  offered  by 
the  plaintiff  tending  to  show  the  fraudulent 
representations  alleged  to  have  been  made 
to  Ernest  Lindsay  when  the  contract  for 
120,000  of  the  stock  was  made  by  Lindsay. 
After  excluding  all  this  testimcmy  (most  of 
which  'was  in  depositions),  the  coort  direct- 
ed the  Jury  to  return  a  verdict  for  the  de- 
fendant nptm  its  counterclaim,  and  so  it 
did,  in  a  stun  of  over  $8,000.  Upon  appeal 
here  this  court  reversed  this  Judgment,  and 
held  that  this  evidence  should  have  been  ad- 
mitted. Lindsay  v.  Mining  Co,,  244  Mo.  488, 
148  S.  W.  849. 

In  that  opinion  our  Brother  Woodson  d^ 
tails  the  facts  (as  offered)  in  fall,  and  held 
that  they  made  a  prima  facie  case  of  fraud, 
and  reversed  the  case  for  retrial  to  the  end 
that  this  excluded  evidence  might  be  admit- 
ted, and  tbe  defendant  given  opportunity  to 
refute  sndi  facts.  Defendant  offered  no 
evidence  on  the  first  trial,  but  in  the  last 
trial  the  ex<duded  evidence  was  admitted, 
and  defendant  given  opporttmity  to  rebut 
the  same.  The  case  seems  to  have  been  sub- 
mitted to  the  Jury  (so  far  as  i^alutltf  is  con- 
cerned) upon  two  theories,  L  e.:  (1)  If  tlie 
stock  sold  to  Bmest  Lindsay  at  tbe  date  of 
the  sale  bad  no  actual  value,  then  the  Lindsay 
contract  to  buy  $20,000  worth  of  such  stock 
was  without  consideration,  and  if  such  state 
of  facts  appeared,  the  finding  should  be  for 
plaintiff  as  to  defendant's  counterclaim;  and 
(2)  if  said  stock  contract  with  Lindsay  was 
brought  about  by  false  and  fraudulent  lep- 
resentations,  then  there  should  be  a  finding 
for  plaintiff  upon  the  counterclaim.  As  we 
gather  the  record,  ^e  defendants  do  not  ques- 


thm  th*  InstmctlMDs  whkA  satanltted  the 
second  theory  snpra.  It  would  be  useless  to 
question  this  theory  of  the  case  after  the  full 
review  of  the  evidence  made  by  our  Brother 
Woodson  on  the  former  appeaL  He  then 
sold,' and  rightfully  so^  tiiat  this  excluded 
evidence  made  a  prima  fade  case  of  fraud, 
and  we  see  no  reason  now  for  -  departing 
from  that  holding.  A  Jury  could  rightfully 
infer  froab  the  evidence  that  tbe  detwMlants 
r^resented  to  Bmest  Lindsay  that  the  cor- 
poration owned  tlie  mines  in  question,  whilst 
the  evidence  shows  that  the  corporation  did 
not  own  them,  and  never  did  own  them. 

[1]  On  this  theory  the  case  was  properly 
submitted  to  tbe  Jury,  and  their  finding  is 
amply  supported  by  the  evidenca  We  do 
not  understand  that  defendants  seriously  con- 
test this  theory  here.  If  they  did,  it  would 
be  useless.  We  said  before  that  if  this  ex- 
cluded evidence  was  admitted  there  would 
be  a  case  for  the  Jury  on  this  question.  We 
see  no  reason  to  change  that  ruling. 

[2]  Upon  this  question  the.  finding  of  the 
Jury  is'  condnsive  is  this,  a  law  case.  Cita- 
tion of  authorities  woidd  be  but  to  incumber 
the  opinion.  The  real  point  in  issue  is  wheth- 
er or  not  the  trial  court  erred  in  submitting 
the  question  of  failure  of  consideration  to 
the  Jury,  along  with  the  question  aforesaid. 
This  vital  question  we  take  next 

II.  The  real  gist  of  the  contenHoa  made  by 
defendants  is  that,  under  the  facts  in  this 
case,  the  single  and  sole  defense  of  failure 
of  consideration  could  not  be  made  by  plain- 
tiff, es  against  this  coatraet  of  punihase. 
This  calls  for  tbe  facts.  At  the  time  of  die 
purchase  of  this  stock  the  company  bad  no 
assets  whatever.  The  only  thing  in  sight 
was  a  contract  of  purchase  in  the  name  of 
J.  M.  Johnscm,  which  never  materialized.  0£ 
this  $2,000,000  corporation  the  promoters  bad 
$1,600,000  issued  to  themselves,  without  a 
dollar  to  the  treasury,  and  the  other  $600,- 
000  seems  to  have  been  placed  upon  the  mar- 
ket Of  this  Lindsay  bought.  At  the  time  he 
bought,  under  tiie  full  facts  in  the  record, 
the  corporation  owned  nothing  and  was  whol- 
ly without  assets.  In  fact  and  In  law  the 
stock  for  which  Lindsay  contracted  was  not 
worth  the  blank  paper  upon  which  it  was 
printed.  What  It  might  have  been  worth  had 
its  promoters  succeeded  in  their  purchase  of 
properties  is  not  material  It  requires  no 
legal  mind  to  determine  that  the  stock  in  a 
corporation  without  a  dollar  of  property  or 
other  assets  is  valueless.  The  question  then 
is:  If  it  appears  that  stock  for  wliicb  a  party 
contracts  is  wholly  without  value  at  llie  date 
of  the  contract,  can  such  party  be  made  to 
pay  therefor  in  a  suit  apoa  bis  written  agree- 
ment to  pay  therefor;  or,  to  state  the  ques- 
tion differently,  can  such  party  Invoke  the 
defense  of  no  consideration?  Tbe  facts  In 
this  case  show  stock  wlQiout  a  value,  be- 
cause of  the  utter  absence  of  assets  of  the  cor- 
poration issuing  it  They  show  that  the  party 
purchasing  was  misled  by  false  statements 
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as  to  the  corporation  aBseta,  but  tbla  Is  be- 
side the  question  now  under  consideration. 
The  facts  In  this  case  show  stodc  without  a 
value,  because  of  the  utter  absence  of  assets 
of  the  corporation  Issuing  It  The  facta  show 
that  deceased  did  purchase  the  stock, '  and 
the  real  question  here,  upon  these  Instruc- 
tions, Is:  Can  the  administrator  for  deceased 
urge  failure  of  conaideratloi^  single  and 
alone,  when  #aed  upon  his  contract  to  pay 
for  such  stock?  We  say  "single  and  alone" 
because  the  Instructions  criticized  make  fail- 
ure of  consideration  one  of  two  exclusive 
defenses. 

[3]  We  say  sued  upon  his  contract  because 
a  counterclaim  based  upon  the  Instrument 
Is  the  same  as  an  Independent  suit  up<»i  the 
Instrument. 

[4,  6]  We  must  start  with  the  proposition 
that  mere  Inadequacy  of  consideration  is  not 
a  bar  to  the  enforcement  of  a  contract  But 
the  Instructions  criticized  in  this  case  do  not 
proceed  upon  that  theory.  They  proceed  up- 
on the  theory  that  the  stock  was  of  no  value 
at  the  date  of  purchase;  In  other  words,  they 
are  predicated  upon  the  theory  of  absolute 
absence  of  consideration  as  contradistinguish- 
ed from  mere  Inadequacy  of  consideration. 
In  each  of  the  criticized  Instmctiwis  the  Jury 
was  required  to  find  that  the  stock  was  of 
no  value  at  the  date  of  this  purchase,  and 
this  Is  the  sole  theory  upon  which  Is  mnedl- 
cated  the  Idea  of  no  conslderatlcm  far  the 
contract  Aa  Indicated,  there  la  evidence  la 
the  record  from  which  the  jury  ooold  have 
found  that  the  stock  had  absolutely  no  value 
when  it  was  sold.  In  such  case  we  think  the 
defense  of  no  consideration  was  a  prtver  one, 
and  that  the  Instructions  glv«i  for  plaintifl 
were  proper.  In  a  recent  well-written  book, 
6  RuUng  Case  Lew,  p.  683,  {  91,  it  is  said: 

"From  the  fact  that  the  law  requires  a  consid- 
eration for  a  contract  it  follows  that  a  promis- 
or may  show  want  or  failure  of  consideration, 
except  in  the  case  of  a  negotiable  instrument  In 
the  hands  of  a  bona  flde  holder  for  value  or  in 
the  case  of  a  contract  under  seal,  although  the 
statutes  of  many  jurisdictions  permit  the  im- 
peachment of  the  consideration  of  sealed  con- 
tracts. The  law  undoubtedly  allows  men  who 
have  inconsiderately  nndertaken  to  bind  them- 
selves in  contracts  lor  which  they  have  received 
no  equivalent  to  avoid  such  engagements  by 
showing  that  they  receive  nothing  for  them,  or 
that  the  party  with  whom  such  contract  was 
made  would  lose  nothing  by  the  nonperformance 
of  it  And  this  rule  of  law  is  frequently  taken 
advantage  of  by  those  who,  without  any  pre- 
tense of  mistake  or  Inconsideration,  have  made 
their  written  promise.  All  that  the  court  can 
do  to  discourage  such  dishonorable  conduct  is 
to  require  strict  and  unquestional>le  evidence 
that  the  case  comes  within  the  rule ;  the  burden 
of  proof,  where  a  consideration  is  expressly  ad- 
mitted, being  altogether  on  the  defendant  The 
fact  that  the  promise  was  made  with  full  knowl- 
edge of  the  circumstances  is  immaterial.  A 
fortiori  where  there  is  a  total  failure  of  con- 
sideration, and  the  defendant  has  derived  no 
benefit  from  the  contract,  or  none  beyond  the 
amount  of  money  which  he  has  already  advanc- 
ed, such  total  failure  of  consideration  may  be 
shown  in  bar  of  the  action.  Failure  of  consid- 
eration is  a  ground  for  rescinding  the  contract 
and  recovering  back  the  money  paid.    But  it 


does  not  fellew  that  because  a  technical  rescis- 
sion has  not  been  made,  and  cannot  be  made, 
that  a  defendant  cannot  avail  himself  of  the  de- 
fense of  failure  or  want  of  consideration.  Prac- 
tically there  is  no  difference  in  the  effect  upon 
the  contract  between  the  successful  defense  of  a 
plea  of  want  or  total  failure  of  consideration 
and  the  successful  termination  of  an  action  to 
rescind  it  In  either  ease  the  contract  is  ren- 
dered incapable  of  enfotoement,  the  judgment 
being  a  bar  to  any  fatore  action,  so  far  at  least 
as  parties  to  the  action,  or  those  concluded  by 
it,  are  concerned.  Where  the  faiiure  of  connd- 
eration  it  total,  at  where  nothing  of  value  hat 
been  received  by  the  defendant  tinder  it  and  the 
plaintiff  cannot  perform  it  no  notice  of  rescis- 
sion is  required,  but  the  defendant  may  plead 
want  or  milure  of  consideration.  However, 
mere  inadequacy  in  the  value  of  a  thing  bonght 
or  paid  forts  not  a  want  or  failure  of  consider- 
ation. TU(  oovert  only  total  tcorthleetneae  to 
all  (arli«P  or  subsequent  destruction,  total  or  ' 
partial."     (The  italics  are  ours.)  | 

In  the  Instant  case  the  answer  pleaded  a 
want  of  consideration,  and  the  evidence  tend-  j 
ed  to  show  the  absolute  worthlessness  of  the  < 
stock  which  was  given  for  the  promise  to 
pay  $20,000.  lindsay  received  no  benefit 
from  the  worthless  stock,  nor  did  the  mining 
company  sutFer  from  a  conveyance  or  assign- 
ment o£  worthless  stock.  From  nothing  there 
can  be  no  deductions  which  would  result  In 
a  loss.  Where  there  Is  a  plea  of  no  consider- 
ation tor  the  Instrument  sued  upon,  and  the 
evidence  tends  to  show  no  value  whatever  in 
the  thing  given  for  the  written  promise,  the 
jury  should  be  Instructed  to  find  for  the 
promisor  In  the  vtrltten  instrument,  if  they 
should  find  from  the  evidence  that  the  thing 
given  for  such  written  promise  to  pay  was  ; 
of  no  value.  The  criticized  instructions  wait  { 
no  further.  Nor  are  we  without  authority  In 
this  state^  for  In  Comings  v.  Leedy,  114  Mo. 
loc.  <dt  478,  21  S.  W.  810,  Burgess,  J.,  said: 

"So  generally,  if  the  thing  purchased  waa  en- 
tirely worthless  when  purchased,  there  is  a  total 
failure  of  consideration.  Arnold  v.  WBt  S6 
Ind.  367 ;  Brown  v.  Weldon,  27  Mo.  App.  251. 
There  is  a  total  absence  of  consideration  for 
either  of  the  notes." 

The  matt»  involved  tiiere  was  the  sale  of 
a  patent  right,  and  the  proof  showed  the 
titter  want  of  value  In  the  patented  article. 
The  notes  there  given  were  for  the  patent 
right,  not  the  patented  article,  except  as 
control  of  the  artl(de  passed  by  virtue  of  the 
transfer  of  the  patent  ri^t  The  proof  waa 
as  to  the  absence  of  value  In  the  patented  ar- 
ticle, which,  of  course,  would  show  the  ab- 
sence of  value  In  the  patent  right,  as  In  this 
case  the  proof  at  no  assets  of  the  corpora- 
tloii  showed  the  utter  absence  of  value  in 
the  transferred  stock.  In  the  quotation  sa- 
pra  Judge  Burgess  waa  but  stating  the  gen- 
eral rule  that,  If  the  thing  sold  has  absolute- 
ly no  value,  then  the  promise  to  pay  ther^or 
la  a  promise  without  consideratlmi,  and  there- 
fore a  promise  which  cannot  be  oiforced, 

It  Is  urged  that  defendants'  liistmctloDS 
proceeded  upon  the  same  theory,  and  that  for 
this  reason  they  are  precluded  from  com- 
plaining about  the  Instructions  for  plaintllT. 
We  are  Inclined  to  think  that  sndi  is  the  sit- 
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nation,  bat  tba  vtewa  expnasod  above  tender 
it  muieceasary  to  elaborate  on  tlda  questlan, 
or  farther  note  It. 

The  trial  court  erred  In  aettlng  aside  the 
rerdlct  for  the  reasons  asslfned,  and  find- 
ing no  other  groondB  In  the  reoord  upon 
which  the  action  of  the  court  conia  be  sus- 
tained, the  Judgment  and  order  setting  aside 
SD(^  verdict  is  reyeraed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment 
for  the  plaintiff  In  pursuance  of  sncb  verdict, 

It  l8  ao  ordered. 

BLAIR,  J.,  concurs.  BOND,  P.  X,  wmcnrs 
Id  paragraph  2  and  in  result  WOODSON, 
J.,  coQcnra  in  paragraph  1,  and  in  result  of 
paragrai^  2,  and  In  result 


CITY  OF  ST.  LOmS  v.  PARKERr-WASH- 
INGaX)N  CO.  et  aL    (Noe.  16683, 18684.) 

(Sapreme  Court  of  Missouri.    In  Banc.    May 

22,  1917.    Motion  for  Rehearing  Denied 

June  30, 1917.) 

1.  Rkjpebence  i©=»8C1)— When  Compulsoby. 

Reference  must  be  regarded  as  compulsory, 
tboDgh  the  parties  consent  thereto,  where,  br 
reason  of  an  extended  account  being  involved, 
the  court  could  have  compelled  it  under  Rev.  St 
1909,  i  1906. 

[Kd.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  H  18,  14,  20.] 

2.  Rkferkncb  «s»g9(4)  —  CoircLUBiVBirisa  or 

E^TTDINGS— COlfPUtSOUT  RKFEREITCE. 

In  case  of  a  compulsory  reference,  the  trial 
coort  is  not  bound  by  the  findings  of  fact  of 
the  referee,  but  may  review  the  evidence  and 
make  its  own  findings  of  fact. 

[Gd.  Note. — ^For  other  cases,   see  Reference, 
Cent  Dig.  H  163,  IM-l 
i.  Affeai,  awd  Ebbob  «=»1022(2)— Rxview— 

FiNDiivos  OF  CouBi  Adopting  Findinos  or 

Refebee. 
In  an  action  at  law,  where  the  trial  court 
bas  snbstituted  its  own  findings  of  fact  for  those 
of  a  referee,  court's  findings  are  presumably  cor- 
rect, and  Supreme  Court  will  not  weigh  the 
evidence  but  will  set  them  aside  only  where 
they  are  not  supported  by  substantial  evidence. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  i  4016.] 

4.  Refebbnce   «5>102(5)  —  Finmsgs— Cow- 

nSKATION. 

In  actions  at  law  findings  of  referee  nnder  a 
compulsory  refermce  have  the  effect  of  special 
verdicts  only  in  case  they  are  sustained  by  the 
trial  court  when  they  are  binding  if  there  is 
any  substantial  evidence  to  support  them. 

[Ed.  Note;— For  other  cases,  see  Reference, 
Cent  Dig.  {|  186,  187.] 

5.  CORPOBATIONS   «=»674— FOBEIQN    COBPOBA- 

TiONS— DoiNS  Business  in  State. 
The  question  whether  a  foreign  corporation 
is  doing  bosineas  in  the  state  without  a  license 
within  Rev.  St  1900,  §§  8087-<8040,  when  it 
makes  a  written  contract  to  deliver  goods  in 
the  state  manufactured  by  it  outside  the  state, 
is  a  ndzed  question  of  law  and  fact,  because 
court  must  declare  legal  effect  of  contract  in  de> 
termining  wltetber  it  calls  for  doing  of  woric  in 
state  in  viidation  of  law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Ctait  Dig.  H  2661,  2652.] 


6i.  GoapoBanens  «a»642(il)-^omea  Oospo- 

BATIONS— DOINO  BUSINESS  IN  STATE. 
A  foreign  corporation  having  no  place  of 
business  in  the  state  does  not,  by  making  a  con- 
tract to  deliver  there  iron  pipe  manufactured 
by  it  outside,  but  to  be  used  in  the  state  in 
performing  contract  of  vendee  with  a  city,  do 
business  in  the  state  without  a  license,  where  it 
performs  its  contract  by  delivering  on  cars  ma- 
terial which  would  meet  the  tests  required  by 
the  city's  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  2624.] 

7.  MuwicrPAi  CoBPOBATioNS  «=3848— Public 
iHFBovxmNTB  —  Contbactob's  Bonds  — 
Right  to  Sue. 

Where  the  bond  of  one  who  has  contracted 
with  a  city  to  construct  a  flow  line  provides 
that  suit  may  be  entered  on  the  bond  by  the  city 
to  the  use  of  any  materialman  at  his  instance, 
such  suit  may  be  brought  by  the  dty  at  the  re- 
lation of  the  materialman. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  878.] 

8.  Municipal  Oobpokations  €=»353— Public 
ikpbovementa— contbaots— cokstbuction. 

In  an  action  against  a  contractor  for  the 
price  of  pipe  guaranteed  to  stand  cil7  tests  to 
be  used  in  laying  city  flow  line,  where  final 
pressure  tests  were  to  be  made  after  flow  line 
was  laid  and  must  be  satisfactory  to  the  water 
commissioner,  testa  made  by  city  representative 
at  the  factory  in  the  course  of  manufacture  did 
not  amount  to  a  final  test  and  acceptance  of 
the  material. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  883.] 

9.  Damaqes  «=»79(4)  —  Penalties  —  AcruAii 
Dauaoes  Abcbbtainablk. 

In  an  action  for  the  price  of  pipe,  a  stipu- 
lation for  liquidated  damages  for  delay  in 
manufacturing  and  delivering  it  within  time 
specilied  by  contract  provides  for  a  penalty  rath- 
er than  for  liquidated  damages,  where  it  appear* 
ed  that  actual  damages  could  be  readily  de- 
termined, and  that  there  were  many  opportuni- 
ties for  delay  over  which  manufacturer  had  no 
control. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  $  167.] 

Bond,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Hugo 
Muench,  Judge. 

Action  by  the  City  of  St.  Louis,  to  the  use 
of  the  CarroU-Porter  Boiler  &  Tank  Com- 
pany, against  the  Parker-Washington  CX>m- 
paoy  and  another.  From  Judgment  In  favor 
of  plaintiff,  both  parties  appeal.    Affirmed. 

8.  Mayner  Wallace,  Wm.  R.  Ortbweln,  and 
Shepard  Barclay,  all  of  St.  Lonis,  for  ap- 
pellants. Judson,  Green  &  Henry,  of  St 
Louis,  for  respondent  CarroU-Porter  Boiler  & 
Tank  Co. 

GRAVES,  J.  In  the  lower  court  this  case 
was  first  heard  by  a  referee.  This  referee 
made  a  complete  finding  of  facts,  and  stated 
his  concluBlona  of  law.  Such  referee  recom- 
mended Judgment  for  relator  In  the  sum  of 
$27,613.85,  and  to  his  report  both  parties 
filed  exceptions.  Relator's  exceptions  were 
by  the  court  sustained  in  part  and  overruled 
In  part  Defendants'  exceptions  were  over> 
ruled  In  toto.    Both  sides  have  appealed. 
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Hm  ooUrt  gaye  indgmeDt  for  relator  In  Uie 
sum  of  $38,441.28.  The  record  recites 'that 
the  reference  was  by  consent,  the  order  there- 
for reading: 

"Tuesday,  January  5th,  1909. 

"Now  at  this  day  come  the  parties,  plaintiff 
and  defendants,  by  tlieir  respective  attorneys, 
and  consent  and  agree  that  this  cause  may  be 
referred  to  PrandB  J.  McMaster,  Esq.,  where- 
upon it  is  ordered  by  the  court  tnnt  this  cause 
be,  and  tie  same  is  hereby,  referred  to  B^ncis 
J.  McMaster,  Esq.,  to  try  idl  the  issttes  involved 
therein,  and  to  report  his  findings  and  proceed- 
ings to  the  court  with  all  convenient  speed." 

The  referee  has  with  great  care  outlined 
the  case  and  the  pleadings  therein,  and  this 
we  borrow  from  him: 

"This  suit  was  instituted  by  plaintiff  to  re- 
cover from  defendants  die  unpaid  balance  of 
the  contract  price  for  certain  materials  furnished 
defendant,  the  Parker-Washington  Company  un- 
der a  contract  with  it,  to  be  used  by  it  in  con- 
structing what  is  known  as  a  'flow  line'  for 
the  city  of  St  Louis,  from  the  Chain  of  Bocks 
to  the  Baden  pumping  station,  under  and  in 
pursuance  of  a  contract  between  said  city  and 
said  defendants,  and  la  pursuance  of  Ordinance 
No.  21807  of  said  city,  approved  March  24, 1905. 

"Petition, 

"Plaintiff's  j>etition  shows  that  this  suit  was 
instituted  in  uie  name  of  the  city  of  St.  Louis 
to  the  use  of  Carroll-Porter  Boiler  &  Tank  Com- 
pany against  the  Parker-Washington  Company 
and  the  Title  Guaranty  &  Surety  Company  of 
Scranton,  Pa. ;  the  latter  company  being  the  com- 
pany that  executed  the  bond  required  by  the  city 
of  St.  Louis  from  the  Parker-Washington  Com- 
pany for  the  faithful  performance  of  its  contract 
with  the  city. 

"The  petition  further  alleges  that  the  Carroll- 
Porter  Company  was  incorporated  under  the 
laws  of  the  state  of  Penns}'lvanta,  and  that  the 
surety  company  was  incorporated  under  the 
laws  of  the  state  of  Pennsylvania,  and  further 
alleges,  by  an  amendment,  that  the  sorety  com- 
pany 'has  been  duly  authorized  to  do  business 
in  this  state  under  the  statutes  relating  to 
foreign  insurance  companies';  that  on  May  2, 
1905,  the  Parker-Washington  Company  made  a 
contract  with  the  city  of  St  Louis,  hereinafter 
called  "the  city,'  under  its  charter  and  ordinance 
to  construct  and  lay  certain  piping,  complete  in 
place,  from  Chain  of  Uocka  to  Badon  pumping 
station;  that  the  work  was  to  be  done  under 
the  direction  and  subject  to  the  inspection  of 
tlie  Water  Department  of  the  City,  the  consid- 
eration bein^  $478,000,  which  was  to  be  paid  on 
monthly  estimates,  less  15  per  cent,  on  the  con- 
tract price,  which  latter  was  to  be  paid  after 
final  acceptance  by  the  City;  that  the  Parker- 
Washington  Company  made  and  delivered  to 
the  City  its  bond  signed  by  said  surety  company 
in  the  sum  of  $12a,(>C0.C2  for  the  faithful  per- 
formance of  Its  contract,  and  would,  when  the 
work  was  completed,  pay  the  proper  parties  all 
amounts  due  for  material  and  labor  used ;  and 
tbe  bond  further  provided  that  it  could  be  sued 
on  in  the  name  of  the  City  of  St  I«uia  to  tbe 
use  of  any  mnterialmnn  ;  that,  aft*  the  contract 
was  awarded  the  Parker- Washington  Company, 
tbe  latter  on  the  22d  day  of  May,  1900,  made  a 
contract  with  the  Carroll-Porter  Company  to 
furnish  and  deliver  the  pipe  and  appurtenances 
oalled  for  by  the  contract  between  the  Parker- 
Washington  Company  and  the  City  in  such 
fluantities  as  and  when  called  for  by  tbe  Farker- 
Wnshington  Company;  that  this  contract  re- 
ferred to  the  contract  between  the  Parker- Wash- 
ington Company  and  the  City,  and  provided  that 
the  Carroll-Porter  Company  tiionld  complete  the 
delivery  of  the  entire  requirement  of  the  'said 
pipe  and  apputtenanees' ;  that  it  was  to  be  ptUd 


hy  Che  Parker^Washington  Compemy  monthly 
the  sum  of  $14.26  per  lia«ir  foot  of  pipe  deUver- 
ed,  free  on  board  cars  at  waterworks  in  Baden, 
the  payments  to  be  made  on  the  10th  <^  the 
month,  for  pipe  delivered  the  previous  month, 
save  15  per  cent  of  the  amount,  which  latter 
was  to  be  retained  nntil  16  days  after  final  ac- 
ceptance of  tbe  pipe  in  place  by  the  City,  when 
this  15  per  cent,  was  to  be  paid ;  that  plaintiff 
has  fully  complied  with  all  the  terms  and  con- 
ditions of  its  contract ;  that  the  coastmction  of 
the  pipe  and  appurtenances  was  superintended 
at  its  factory  by  inspectors  of  the  water  depart- 
ment of  the  city,  and  that  the  same  had  been 
constructed,  delivered,  and  accepted  by  the  Park- 
er^Washington  Company  (hereinafter  designated 
as  defendant)  and  the  City  as  in  full  compliance 
with  the  plans  and  specifications  of  the  princi- 
pal contract;  that  the  work  under  the  principal 
contract  had  been  completed  and  accepted  by 
the  City  and  the  total  amonnt  due  defendant 
was  paid  in  full  by  the  City  on  the  17th  day  of 
April,  1908 ;  that,  although  defendant  had  been 
paid  in  full  and  more  tlian  15  days  had  elapsed 
since  such  final  payment,  plaintiff  bad  not  been 
paid  the  amount  due  it  tor  material  and  labor 
furnished  and  employed  therein  ;  that  $11,644.81 
was  due  from  defendant  to  plaintiff  prior  to  the 
acceptance  of  the  work  by  the  City,  which  has 
not  been  paid,  though  often  demanded,  and  in 
addition  15  per  cent,  which  had  been  reservtJ 
until  the  acceptance  of  the  work  by  the  City  and 
15  days  thereafter  amounting  to  $33,710.79  had 
not  been  paid,  altliough  the  period  of  15  d.iys 
had  expired,  making  a  total  of  $453^7.50  due 
plaintiff  from  defendant,  and  which  was  unpaid 
although  often  demanded;  that  the  Title  Guar- 
anty &  Trust  Company,  surety  for  defendant, 
had  dianged  its  name  since  executing  the  bonds 
of  the  Title  Guaranty  &  Surety  Company  of 
Scranton,  Pa.,  and  was  thus  impleaded  in  this 
cause;  Ihat  there  had  been  a  breadi  of  said 
bond  by  defendant  and  the  Surety  Company  for 
the  faithful  performance  of  the  principal  con- 
tract, in  that  defendant  had  failed  to  comply 
with  the  terms  of  the  principal  contract  by  re- 
fusing to  pay  plaintiff  the  amount  due  it  under 
contract  for  materials  famished  and  labor  em- 
ployed in  its  performance,  and  then  claim- d 
■that  a  cause  of  action  had  accrued  to'  the  City 
of  St  Louis  to  the  use  of  the  Carroll-Porter 
Boiler  &  Tank  Company  against  defendant  and 
the  Title  Guaranty  &  Surety  Company,  and 
asking  judgment  for  the  penalty  of  the  bond, 
the  sum  of  $12,600.62,  and  execution  for  the 
amount  doe  plaintiff,  to  wit,  tbe  sum  of  $45,- 
357.60,  with  interest  and  costs. 

"Answer  of  Defendant. 

"Tte  Parker- Washington  Company's  answer 
admits  its  incorporation  and  that  of  the  surety 
company  as  alleRed  in  tbe  petition,  and,  fur- 
ther answering,  alleges: 

"(1)  That  the  City  of  St  Louia  has  no  war- 
rant or  authority  to  bring  or  maintain  this  ac- 
tion, and  that  it  has  no  legal  capacity  to  main- 
tain this  action  in  the. manner  and  form  that 
the  Eiinie  is  brought 

"(2)  That  the  Carroll-Porter  BoUer  &  Tark 
Company  has  no  legal  capacity  to  maintain  this 
action,  because  it  has  never  been  licensed  or  an- 
thorized  to  do  business  in  this  state. 

"(8)  That  there  is  a  defect  of  parties  plain- 
tiff, because  the  Carroll-Porter  Conjpany  is  not 
authorized,  empowered,  or  licensed  to  brinz  or 
maintain  this  action,  in  this  state,  and  for  these 
reasons  asks  to  be  discharged  with  ita  ooats. 

'-'(4)  Defen&nt  then  pleads  a  connterrrlaia 
and  set-off  against  th«  plaintiff,  and  alleen 
therefor  tbe  oontiact  between  defendant  and  the 
tank  company  entered  into  on  the  22d  day  of 
May,  1906,'  whereby  the  plaintiff,  the  tank  ccot- 
pany,  agreed  to  furnish  and  supply  the  pipe, 
together  with  all  incidentals  and  appnrtenani'«3 
(net  indttdiiig  valrea)t  neceaaary  to  oomj^ete  the 
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contract  made  by  defendant  with  the  City  for 
building,  complete  in  place,  the  flow  line,  and 
that   the   appurtenances   included   angle   irons, 
cast  steel  manhole  covers  and  saddles  with  nec- 
essary extensions,  and  the  36-inch  and  12-inch 
flange  connections,  and  all  field  rivets,  the  pipe 
to  be  made  in  sections  and  with  curves,  the  to- 
tal amount  of  which  was  to  be  about  10,634 
linear  feet,  according  to  the  plans  and  specifi- 
cations of  the  contract  between  defendant  and 
the  City,  which  were  made  a  part  of  the  contract 
between  plaintiff  and  defendant,  and  that  said 
pipe  with  all  appurtenances  was  to  be  delivered 
by  plaintiff  to  defendant  f.  o.  b.  cars  at  water- 
works, Baden  station,  St  Lonis,  Mo.;    that  ac- 
cording to  the  agreement  plaintiff  was  to  deliver 
these  materials  in  such  quantities  and  as  and 
when  called  for  by  defendant,  at  a  rate  not  less 
than  100  linear  feet  per  day,  if  re<iuired,  and  to 
begin  delivery  46  days  after  date  of  contract, 
and  complete  the  delivery  within  8  months  from 
said  date ;   that  plaintiff  agreed  to  pay  defendant 
$25  per  day  as  liquidated  damages  for  each  and 
every  day  ft  was  in  default ;  that  plaintiff  guar- 
anteed and  warranted  that  the  materials  fur- 
nished should  stand  every  requirement  and  test 
of  the  water  commissioner  of  the  City  and  be 
in   accordance   with   the  contract  between   the 
City  and  defendant,  and  would  hold  defendant 
harmless  and  indemnify  it  against  claims  and 
demands  of  every   person   on   account  of  any 
labor  or  materials  furnidied  thereunder,  or  of 
the  performance  of  said  contract  by  or  on  the 
behnlf  of  plaintiff  or  otherwise  on  its  account. 

"The  plaintiff  did  not  perform  Its  contract, 
but  violated  it  in  the  following  particulars: 

"(a)  That  it  failed  to  furnish  such  materials 
in  such  form  as  were  required  by  the  plans  and 
specifications;  it  delayed  and  refused  to  fur- 
nish same  promptly ;  that  same,  when  furnished, 
(vere  improperly  curved  and  improperly  shaped, 
so  they  could  not  be  used  as  intended  without 
irreat  labor  and  expense,  which  defendant  was 
>bliged  to  expend  thereon  to  make  them  conform 
ivith  the  plans  and  specifications. 

"(b)  That  plaintiff  failed  to  fvmiah  sevaral 
tenis  agreed  to  be  furnished. 

"(c)  That  plaintiff  failed  to  furnish  the  ma- 
erial  within  the  time  agreed  upon,  and  that 
ouch  of  the  pipe  furnished  was  found  defective, 
D  this,  that  much  of  its  riveting  did  not  register, 
bat  it  was  imperfect  in  structure,  and  so  ad- 
udped  by  the  inspectors  for  the  city,  so  that  de- 
endant  was  put  to  large  expense  to  put  it  in 
nfficiemt  fit  condition  to  comply  with  the  sped- 
catioDs  and  obtain  acceptance  by  the  city, 
"(d)  That  plaintiff  refused  to  correct,  amend, 
r  rectify  these  defects,  and  that  defendant  was 
bilged  to  expend  large  sums  for  materials,  work, 
nd  labor  needful  and  necessary  to  put  said 
laterial  into  form  and  condition  for  use  as 
><]■>>  red  by  Uie  plans  and  specifications,  and  in 
fspite  of  repeated  warnings  and  importunities 
^fused  to  deliver  the  materials  promptly,  and 
reatly  exceeded  the  limits  of  time  for  delivery, 
hereby  defendant  became  entitled  to  demand 
quidated  damages  as  specified  in  the  contract. 
"I>efendant  files  an  itemized  account  of  these 
irious  and  sundry  alleged  breaches  of  the  con- 
act,  showing  the  nature  and  cost  thereof,  which 
marked  Kxhibit  Z,  and  asks  that  it  be  made 
id  taken  as  a  part  of  the  answer,  and  accept- 
I  in  lieu  of  a  repetition  of  its  recitals.  This 
:bit>it  shows  the  amount  of  Items  and  costs,  the 
tter  t«  the  extent  of  $38,720.34,  and  asks  judg- 
ent  against  plaintiff  for  that  amount,  to- 
ther  with  interest  thereon  from  the  time  of 
mand,  whic*  is  alleged  to  have  been  made  on 
pril  16,  ld08,  and  also  for  its  costs.  The  de- 
□dant  then  denies  generally  each  and  every  al- 
;atioii  of  the  petition. 

"Answer  of  Surety  Company. 

'The  answer  of  the  Surety  Company  admits 
e  incorporation  of  plaintiff  and  defmdant,  and 

196S.W.-49 


'  alleges:  (1)  Hat  the  tank  company  at  the  time 
of  filing  the  petition  had  no  legal  capacity  or 
license  to  bring  or  maintain  this  suit ;  (2)  that 
plaintiff  had  no  legal  capacity  or  authority  to 
bring  or  maintain  this  action  ;  (3)  that  the  tank 
company  never  had  a  license  to  do  business  in 
Missouri,  and  hence  has  no  competency  or  capa- 
city to  maintain  this  action ;  (4)  except  as  ad- 
mitted in  the  answer,  it  denies  generally  every 
allegation  of  the  petition." 

From  the  foregoing  a  fair  conception  of  the 
issues  may  be  gleaned.  Other  matters  can 
best  be  stated  in  the  course  of  tbe  opinion.  In 
connection  with  the  points  mada 

(1,2J  I.  In  this  case,  whilst  the  parties 
seemingly  consented  to  tbe  appointment  of  a 
referee,  It  is  a  case  where,  by  reason  of  an 
extended  account  involved,  the  court  could 
have  compelled  a  reference  under  the  statute 
(R.  S.  1909,  I  1996),  and  must  be  treated  here 
as  a  compulsory  reference.  Williams'  v.  Ilys., 
153  Mo.  487,  54  S.  W.  689.  And  in  sudi  casea 
the  trial  court  is  not  bound  by  the  findings  of 
fact  by  the  referee,  but  may  review  the  evi- 
dence and  make  its  own  findings  of  fact  la 
the  Williams  Case,  supra.  153  Mo.  loc.  dt. 
495,  54  S.  W.  691,  it  was  said: 

"The  reference  in  this  case  was  by  consent 
of  both  parties  duly  entered  of  record,  but  it 
was  referable  without  the  consent  of  either. 
The  long  and  intricate  account  rendered  it 
peculiarly  proper  for  a  reference.  In  a  word, 
it  was  a  case  for  a  compulsory  reference.  In 
such  cases  it  is  the  settled  law  of  this  court  that 
the  circuit  court  may  on  the  motion  of  either 
party  review  the  findings  of  the  referee  on 
the  evidence  reported  and  make  its  own  findings, 
and  this  court  on  appeal  may  review  the  finding 
and  affirm  or  reverse  the  judgment  of  the  circuit 
court  in  whole  or  in  part.  R.  S.  1889,  8  2138: 
State  ex  rel.  v.  Hurlstone,  92  Mo.  loc.  cit.  333 
[6  S.  W.  38] ;  Wentzville  Tobacco  Co.  v.  Walk- 
er, 123  Mo.  671  [27  S.  W.  630] :  Caruth-Bymes 
Hardware  Co.  v.  Wolter,  91  Mo.  484  [3  S.  W, 
S65].  On  this  point  of  practice  both  parties  are 
agreed." 

It  is  seemingly  agreed  In  this  case  that 
such  la  the  settled  practice.  Wie  mention  the 
rwle,  however.  In  view  of  smother  which  must 
be  considered  in  the  course  of  the  opinion. 

[3]  II.  The  pleadings  here  (petition  and  an- 
swer and  counterclaim)  evidence  actions  at 
law  rather  than  In  equity.  The  findings  of 
fact  by  the  trial  court,  if  supported  by  any 
substantial  evidence,  are  binding  upon  this 
court.  In  other  words,  we  will  not  weigh  con- 
flicting evidence  with  the  view  of  determining 
Its  weight,  but  win  only  review  the  evidence 
to  determine  whether  or  not  there  is  substan- 
tial evidence  In  support  of  the  trial  Judge's 
findings  of  fact  And  in  cases  where  the  trial 
court  has  set  aside  the  findings  of  the  referee, 
and  substituted  findings  of  Its  own,  the  pre- 
sumption of  correct  decision  lies  with  the  ac- 
tion of  the  court,  rather  than  with  the  action 
of  tbe  referee.  And  In  cases  such  as  we  have 
before  vm  the  substituted  findings  of  fact  by 
the  trial  court  will  only  be  reviewed  by  this 
court  to  the  extent  of  determining  whether 
or  not  they  are  supported  by  substantial  evi- 
dence. We  will  not  wtigh  confllcttng  evi- 
dence In  such  Instances.     WllUama  v.  Ball- 
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way  Oo.,  168  Mo.  loc.  dt  611,  54  S.  W.  689 ; 
State  ex  rel.  v.  People's  Ice  Co.,  246  Mo.  loc. 
clt.  202,  151  S.  W.  101.  These  two  cases 
cover  both  divisions  of  this  court.  In  the 
Williams  Case,  supra,  which  was  approved  In 
Ice  Co.  Case,  supra.  It  Is  said: 

"The  next  finding  of  tlie  referee  which  we 
must  consider  is  one  in  favor  of  plaintiffs  for 
$401.70  for  'close  chopping'  13.39  acres.  This 
finding  of  the  referee  the  circuit  court  rejected, 
and  of  this  action  of  the  court  plaintiffs  com- 
plain. The  amount  is  small  in  comparison  to 
other  claims,  but  a  proper  solution  of  the  matter 
is  attended  with  much  difficulty.  In  this  con- 
flict between  the  circuit  court  and  the  referee 
the  question  arises:  In  whose  favor  is  the  pre- 
sumption of  coiTect  decision? 

"In  Wentzville  Tobacco  Co.  v.  Walker,  123  Mo. 
662,  27  S.  W.  639,  it  was  held  that  the  presump- 
tion in  this  court  was  in  favor  of  the  judicial 
action  of  the  circuit  court  whose  duty  and 
prerogative  it  was,  in  a  case  like  this,  to  examine 
the  report  of  the  referee  in  the  light  of  the  evi- 
dence and  affirm  or  reverse  his  action.  That  de- 
cision, we  think,  is  in  harmony  with  our  prac- 
tice In  reviewing  the  granting  or  refusing  of 
Hew  trials.  The  presumption  is  in  favor  of  the 
action  of  the  trial  court,  and  it  is  only  when  we 
find  that  it  has  abused  its  discretion  do  we  inter- 
fere with  its  judgment" 

[4]  III.  In  reference  of  the  character  In- 
volved here  It  has  been  held  that  the  find- 
ings of  the  referee  are  In  the  nature  of 
special  verdicts,  and  have  such  status  In  this 
court  upon  review.  Berthold  v.  O'Hara,  121 
Mo.  loc.  clt.  97,  26  S.  W.  845,  and  cases  cit- 
ed. This  Is  on  the  theory  that  they  have 
been  approved  by  the  court,  and  thus  made. 
In  fact  and  In  law,  the  findings  of  the  court 
State  ex  rel.  v.  Ice  Co.,  246  Mo.  loc.  clt  210, 
161  S.  W.  101. 

The  findings  of  the  referee  are  wholly 
without  vitality  until  the  court  acts.  It  re- 
quires the  action  of  the  court  In  sustain- 
ing them  to  give  them,  in  this  court,  the 
status  of  special  verdicts.  In  cases  like  the 
Berthold  Case,  supra,  and  other  similar  cas- 
es, wherein  the  rule  Is  announced.  It  will  be 
found  that  the  trial  court  sustained  the  find- 
ings of  the  referee.  ^  We,  of  course,  are  re- 
ferring to  references  which  are  compulsory 
under  the  statute,  and  which  Involve  actions 
at  law.  If  such  cases  (actions  at  law)  were 
tried  by  the  court  in  the  first  Instance,  his 
findings  of  fact  would  have  the  weight  of 
a  verdict  by  a  Jury  upon  ai4)eal  hera  In 
otho*  words,  they  would  not  be  Ignored  by 
this  court,  but  would  be  binding  upon  this- 
eonrt,  if  there  was  any  substantial  evidence 
to  support  the  findings  of  fact. 

So  we  reach  the  conclusion  in  this  case 
that,  in  so  far  as  the  referee's  findings  of 
fact  have  been  sustained  by  the  trial  court, 
they  cannot  be  set  aside  here,  if  there  was 
substantial  evidence  to  support  them.  We 
will  not  weigh  conflicting  evidence.  It  is 
not  the  referee's  act  which  gives  them  that 
status  here,  but  the  act  of  the  court  In  ap- 
proving them.  And  when  the  trial  court 
refused  to  approve  such  findings,  and  made 
findings  of  its  own,  such  findings  of  the. court 
have  the  same  status  here.    We  determine 


whether  the  coort's  findings  have  substan- 
tial evidence  to  support  them,  and  if  so  they 
are  binding  here,  and  this  court  will  not 
weigh  contradictory  evidence  and  Judge  the 
weight  thereof. 

IV.  By  the  foregoing  rule  we  feel  con- 
strained to  measure  this  record.  There  Is, 
however,  a  preliminary  matter  which  re- 
quires disposition  at  the  thresh<dd.  By  de- 
fendant's answer  It  is  averred  that  relator 
was  a  foreign  corporation  doing  business  in 
Missouri  without  a  license,  and  for  that  rea- 
son could  not  bring  or  maintain  a  suit  in 
our  courts.  R.  S.  1909,  §|  3037  to  3040,  to- 
cluslve. 

[6]  As  to  whether  relator  was  doing  busi- 
ness In  this  state  without  license  Is  a  mixed 
question  of  law  and  fact.  Of  law  because 
it  is  the  duty  of  the  court  to  declare  the  legal 
effect  of  the  written  contract  between  relator 
and  the  Parker- Washington  Company  in  de- 
termining the  fact  as  to  whether  or  not  that 
contract  called  for  doing  of  work  in  Mis- 
souri in  violation  of  our  law.  Both  the  ref- 
eree and  the  trial  court  found  against  the 
defendants  ni>on  this  point. 

[(]  Relator  was  furnishing  to  the  Parker- 
Washington  Company  the  iron  pipe  which 
was  to  be  used  by  the  Parker-Washington 
Company  in  the  construction  of  the  flow  line 
The  Initial  proceedings  were  by  telegrams. 
Parker-Washington  wired  relator  If  it  would 
furnish  the  pipe  at  the  price  of  $14.25,  per 
lineal  foot,  and  relator  accepted  at  this  price. 
It  would  seem  that  the  actual  written  con- 
tract was  made  In  Missouri,  or  was  signed  by 
the  president  of  relator  whilst  in  Missouri, 
then  forwarded  to  the  head  office  fbr  the 
signature  of  relator's  secretary,  and  after- 
ward signed  by  Parker-Washington  Company 
through  its  proper  officers.  By  the  contract 
the  material  to  be  used  was  to  be  manufac- 
tured in  Ohio  and  delivered  In  Missouri,  in 
condition  to  be  i^ced  in  the  flow  line  so 
that  it  would  stand  the  tests  required  by  the 
contract  between  the  dty  and  Parker- >vash- 
Ington  Company.  Relator  had  nothing  to 
do  with  the  placing  of  the  pipes  in  the  flow 
line.  Its  material  when  in  the  flow  line  was 
to  stand  the  required  tests,  but  relator's  lia- 
bility ceased  when  it  delivered  on  board  the 
cars  material  which  would  meet  the  tests 
required  by  the  city's  contract,  when  such 
material  had  been  properly  placed  In  the  flow 
line  by  Parker-Washington  Company.  The 
contract,  fairly  read,  does  not  place  relator 
in  the  attitude  of  doing  business  In  MissourL 
As  a  foreign  corporation  it  bad  the  right 
to  contract  to  furnish  from  its  ftictory  man- 
ufactured material  for  use  in  Missouri,  as 
the  clothing  manufacturer  can  contract  to 
deliver  his  goods  to  Missouri  customers.  The 
court  properly  found  against  defendants  np- 
on  this  point.  Relator  was  not  doing  busi- 
ness in  Missouri  within  the  sense  of  the  stat- 
utes relied  upon.  The  facts  of  the  case  do 
not  bring  It  within  the  case  of  Zinc  Co.  v. 
Mining  Co.,  221  Ma  loc.  dt  12. 120  S.  W.  31. 


Digitized  by  V^OOQlC 


Ho.) 


CITT  OK  BT.UOVia  f.  PARKER-WASaUfOTON  CO. 


■  rti 


23  L.  R.  A.  (N.  8.)  402;  Tbis  relator  had  no 
place  Qf  buaioess  in  Mlaeoari,  where,  without 
license,  It  was  transacting  the  .business  ot 
its  charter  in  Missouri,  as  was  the  fact  in  the 
Zinc  Co.  Case,  supra. 

[7]  V.  A  second  defense  raises  the  point 
tbat  the  city  has  no  right  to  bring  and  main- 
tain  this  suit  at  the  relation  of  Carroll-Por- 
ter Company.  This  question  is  determined 
by  the  face  of  the  bond  itself.  The  l>ond 
provided  that  suit  migbt  be  enteted  upon 
the  bond  by  the  city  at  the  Instance  of  any 
materialman,  and  should  be  instituted  to  the 
use  of  such  materialman.  The'  case  falls 
squarely  within  the  ruling  of  this  court  in  City 
of  St  Louis,  to  Use  of,  etc.,  v.  Van  Phul,  133 
Mo.  loc.  dt.  565, 34  S.  W.  843,  54  Am.  St.  Rep. 
695.  The  defense  is  without  merit.  This  and 
the  foregoing  defense  are  the  only  ones  that 
go  to  the  whole  case.  Others  go  to  parts 
thereof. 

[>]  VI.  For  the  relator  there  is  a  ques- 
tion which  tou<±es  vitally  the  whole  defense 
of  counterclaim,  and  whilst  we  are  disposing 
of  questions  of  that  kind  on  one  side,  it  is 
well  to  determine  like  questions  on  the  oth- 
er. The  point  made  by  relator  Is  that  the 
material  furnished  by  it  was  inspected  and 
finally  accepted  by  the  city  at  its  factory  In 
Ohio.  If  this  be  true,  then  there  would 
be  little  left  to  the  counterclaim.  The  point 
made  was  adversely  ruled  both  by  the  ref- 
eree and  the  trial  Judge.  Whilst  the  referee 
and  trial  Judge  differed  on  the  items  of  the 
counterclaim  which  should  be  allowed,  they 
did  not  differ  upon  this  question.  They 
agreed  upon  the  question  that  the  tests  made 
at  tlie  factory  in  the  course  of  manufacture 
did  not  amount  to  a  final  test  and  accept- 
ance of  the  materiaL 

The  city  did  have  a  man  at  the  factory 
of  relator  to  watch  the  manufacture  of  the 
steel  material  going  into  these  pipes,  and 
the  contract  provided  for  such  an  inspection, 
and  also  a.  test  of  strength.  Tbis  man  watch- 
ed these  tests,  as  well  as  the  material  and 
Its  manufacture  throu^out  But  the  trial 
court  was  right  in  holding  that  this  was 
not  an  acceptance  of  the  material  as  it  came 
from  the  factory.  The  contract  between  the 
relator  and  the  Parker- Washington  Company 
made  the  contract  between  the  city  and  Park- 
er-Washingt<«i  Company  a  part  of  the  con- 
tract, and  under  the  latter  named  contract 
the  final  pressure  test  was  to  be  made  after 
the  material  had  been  placed  in  the  flow 
line,  and  the  pressure  test  was  to  be  8ati»- 
factory  to  the  water  commissioner  of  the  city 
of  St.  Louis.  In  the  contract  between  re- 
lator and  Parker-Washington  Company  it  Is 
provided:  i 

"The  said  second  party  guarantees  and  war- 
rants that  said  pipe  and  appurtenances  afore- 
said so  to  be  furnished  shall  stand  every  re- 
quirement and  test  of  the  water  commissioner 
and  be  fully  in  accordance  with  the  contrast 
between  said  first  party  and  the  said  city." 

Elsewhere  the  dty  contract  is  By  reference 
made  a  part  of  the  relator's  contract,  and 


this  dty  ctmtract:  calls  for  t^e  final  pressure 
teat,  as  above  indicated.  There  waa  no  error 
in  overruling  tbis  contention  of  relator. 

[I]  VII.  The  referee  allowed  on  defend- 
aats'  counterclaim  $22,014.10,  with  interest  to 
June  20th,  $2,88ai6,  or  a  total  of  $24,804.26, 
but  In  such  allowance  ignored  and  refused  to 
allow  an  item  of  $10,275  based  on  the  idea  of 
$25  per  day  as  liquidated  damages  for  fail- 
ure to  deliver  the  pipe  within  the  8  months 
specified  in  the  contract  The  learned  ref- 
eree disallowed  tbis  dalm  of  $10,275  as  liqui- 
dated damages,  and  the  court  took  a  like 
view  of  this  question.  The  referee  held  that, 
when  all  the  facts  fTnd  drcumstances  were 
considered  (including  all  the  contracts  and 
the  bond  herein  sued  upon),  it  was  clear  that 
the  parties  intended  to  make  this  a  penalty 
rather  than  liquidated  damages.  The  con- 
tract between  defendant  and  the  dty  had  a 
like  provision,  and  the  bond  sued  upon  in 
this  case  was  given  to  secure  the  faithful 
performance  of  that  contract.  That  contract 
was  made  a  part  of  plalntitTs  contract.  Un- 
der it  the  water  commlssicmer  or  his  office 
could  make  changes  and  thereby  occasion 
delays.  The  dty  had  the  power  to  have  In- 
si)ectors  at  plaintiff's  plant,  and  these  could, 
and  did  In  fact,  occasion  some  delays.  It  Is 
worth  something  to  note  that  when  delays 
began  to  appear  defendant  began  to  keep  an 
accurate  book  account  of  the  damages  actu- 
ally occasioned  by  sudi  delays.  This  tends 
to  show  defendant's  understanding  of  the  con- 
tract. It  tends  further  to  show  that  under 
the  contract  the  actual  damages  occasioned 
by  delays  could  be  readily  determined.  Fur- 
ther It  should  be  noted  that,  althou^  de- 
fendant was  much  longer  than  12  months  in 
finishing  its  contract,  the  dty  settled  without 
claiming  any  liquidated  damages.  We  think 
that  both  the  referee  and  the  court  gave  to 
these  contracts  a  fair  construction  when  they 
held  that  this  clause  therein  created  a  penal- 
ty. This  was  defendant's  first  Impression, 
because  It  at  once  began  an  account  of  actual 
damages  occasioned  by  the  delays.  This  ac- 
count forms  a  part  of  its  counterclaim  here- 
in, and  on  It  some  allowances  have  been 
made.  The  referee  held  that  an  allowance  on 
this  counterdaim  for  the  damages  suffered  by 
these  delays  would  be  what  was  intended  by 
the  parties  in  the  execution  of  the  contract ;  In 
other  words,  that  the  parties  intended  a  pen- 
alty and  not  liquidated  damages,  and  with 
this  construction  of  the  contract  we  are  satis- 
fled.  There  were  too  many  opportunities  for 
delays  Over  which  plaintiff  had  no  control  un- 
der the  two  contracts  to  give  the  latter  con- 
tract a  different  construrtlon.  The  allow- 
ance of  this  so  claimed  liquidated  dajuages 
was  properly  refused. 

VIII.  With  this  $10,275  claim  out  of  the 
case,  the  other  matters  herein  are  of  easy 
solution.  Other  matters  of  exception  go  to 
questions  turning  upon  disputed  facts.  Un- 
der the  rule  which  we  have  announced  as 
applicajble  to  this  case,  we  are  not  pexmitted 
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to  dlstnrb  the  findings  of  the  trial  court,  un- 
less such  findings  are  unsupported  by  sub- 
stantial evidence,  niese  findings  have  the 
support  of  substantial  evidence  (a  detail  of 
which  would  serve  no  good  purpose  here),  and 
for  that  reason  we  cannot  disturb  them. 

From  It  all  it  appears  that  the  Judgment 
nisi  should  be  afilrmed. 

It  Is  so  ordered. 

PER  OUBIAM.  "Hie  foregoing  opinion  by 
GRAVIiS,  J.,  in  division  is  adopted  as  the 
opinion  of  court  in  banc.  All  concur  except 
BOND,  J.,  who  dissents  in  opinion  filed. 
FABIS,  J.,  concurs'  in  result. 

BOND,  J.  (dissenting).  I  dissent  from  the 
learned  majority  opinion  because  it  inadvert- 
ently overlooks  the  essential  and  integral  dis- 
tinction between  the  scope  of  the  view  in 
cases  of  compulsory  reference  under  our  stat- 
ute and  other  cases  which  could  not  be  re- 
ferred except  by  the  agreement  of  parties. 
Tbe  instant  case  was  one  in  which  a  refer- 
ence was  compulsory  under  the  strict  letter 
of  the  statute  and  that  was  recognized  by  both 
parties  to  the  suit  who  conducted  the  trial  on 
that  theory  in  the  court  below.  Xlie  section 
of  the  statute  governing  compulsory  reference 
(R.  S.  1909,  i  1996)  is  of  ancient  date  (R.  S. 
1815,  p.  819, 1 20 ;  B.  S.  1855,  p.  199  [footnote]). 
The  rule  that  cases  falling  within  the  terms 
of  the  statute  providing  for  conH>ulsory  ref- 
erence are  reviewable  on  appeal,  like  suits  in 
equity,  has  been  established  in  this  state  since 
the  adoption  of  the  statute  in  a  continuous 
course  of  decisions.  State  ex  inf.  v.  Arkansas 
Lumber  Co.,  260  Mo.  ioe.  dt.  274,  169  S.  W. 
145,  and  cases  cited;  Reed  v.  To<nng,  248  Mo. 
loc  dt.  613,  154  8.  W.  766  et  seq. ;  Sonnen- 
fteld  ▼.  Bosenthal,  247  Mo.  260, 162  8.  W.  321; 
State  ex  rel.  v.  Beynolds,  245  Mo.  loc.  dt.  703, 
161  8.  W.  85;  Vandagrift  v.  Masonic  Home, 
242  Mo.  154,  145  S.  W.  448;  UUey  v.  Hill, 
165  Mo.  232,  65  S.  W.  1091,  49  Ll  B.  A.  323, 
78  Am.  8t  Bep.  660;  Haas  v.  Gamett,  155 
Mo.  669,  55  8.  W.  1132;  Williams  v.  Santa 
F6  By.  Co.,  153  Mo.  495,  54  8.  W.  689;  Small 
v.  Hatch,  151  Mo.  306,  62  S.  W.  190;  Shepard 
V.  Bank,  15  Mo.  144;  Eklwardson  v.  Oarnhart, 
56  Mo.  81;  Ice  Co.  v.  Tamm,  138  Mo.  385, 
39  8.  W.  791;  Both  v.  Wire  Co.,  94  Mo.  App. 
268,  68  S.  W.  594;  Bond  v.  Flnley,  74  Mo. 
App.  22;  Craig  v.  McNlchoIs  Furn.  Co.  (Mo. 
App.)  187  S.  W.  loc.  dt.  796,  and  cases  dted. 
I  do  not  understand  it  to  be  disputed  by 
counsel  that  the  record  of  the  long  account  and 
array  of  items  of  charge  on  both  sides  con- 
tained in  this  record  presented  a  case  falling 
strictly  within  the  terms  of  the  statute  pro- 
viding for  the  compelling  of  references,  and 
I  am  therefore  unable  to  perceive  any  log- 
ical or  legal  ground  taking  this  case  outside 
of  the  application  of  the  statute  as  declared  by 
the  appellate  courts  of  this  state  in  the  ded- 


sions  above  dted,  and  hence  I  am  constrained 
to  dissent  from  the  views  expressed  la  the 
learned  majority  opinion. 


HOPKINS  ▼.  SWEENEY  AUTOMOBILB 
SCHOOL  GO.    (No.  12262.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  21,  1917.    Behearing  Denied 

July  2,  1917.) 

1.  Appeal  ako  Ebbob  «=s>l001(l)— Review— 
Vebdict. 

On  review  of  a  verdict  for  plaintiff,  claim 
that  he  failed  to  make  a  case  means  that  the 
evidence  presents  a  situation  from  which  no 
reasonable  inference  of  negligence  on  the  part  of 
defendant  can  be  drawn,  or  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  mat- 
ter of  law. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3028^933.] 

2.  Municipal  Cobpobations  «=>706(6)— Cov 
usioN  Between  Motor  Vehicles — Acrioif 
fob  iN-rtrBiES— Jubt  Qttestiow. 

In  an  action  for  injuries  received  in  colli- 
sion  between  plaintifTs  motorcycle  and  defend- 
ant's automobile  at  an  intersection  of  streets, 
questions  of  defendant's  negligence  and  plain- 
tiff's contributory  negligence  held  for  the  jury. 

[Ed.    Note. — For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  i  1518.] 

3.  Mttnicipal  Cobpobations  ^=»705(2)— Col- 

tlBION   of  MoTOB  VeHICLEB— OOKTRIBDTOIT 

NEaLIQENOX — Statdtb. 
Although  Laws  1911,  p.  322,  imposes  the 
highest  degree  of  care  upon  those  operating  mo- 
tor vehicles  to  avoid  injuring  others,  if  plaintiff 
on  a  motorcycle  was  warranted  in  believing  h« 
could  safely  proceed,  and  entered  upon  an  in- 
tersection of  streets  after  exercising  reasonable 
care  to  see  that  he  would  not  be  run  into,  he  \ras 
not  required  to  look  back  to  see  whether  an  au- 
tomobile approaching  on  the  intersecting  etnrt 
would  turn  toward  and  overtake  him,  and  bis 
failure  to  look  back  or  increase  bis  speed  wu 
not  negligence,  since  under  the  circumstances 
plaintiff  was  required  to  exercise  only  ordinary 
care  to  preserve  his  own  safety. 

[Ed.   Note. — For   other  cases,   see  Monidpal 
Corporations,  C^t.  Dig.  |  1615.] 

4.  Nbolioxrce  <=»18— CowtfiHDCHON  —  Cam 
Bequibed  of  Motob  Vehicles. 

Laws  1911,  p.  322,  imposing  highest  degree 
of  care  upon  automobile  operators,  etc.,  to  avoid 
injury  to  others,  being  in  derogation  of  Uie  com- 
mon law,  is  to  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  NegUgcnce, 
Gent  Dig.  {  23.] 

5.  Municipal  Cobpobations  «=»706(8)— Coir 

LIBION    OF    MOTOB   VEHICLES  —  ACTION  —  IS- 

8TBTICTI0NS— Last  Cleab  Chance. 
Where  plaintiff  gave  defendant's  driver  rfs- 
aon  to  believe  that  he  knew  of  the  danger,  and 
was  not  going  to  get  into  it  by  slowing  down 
as  he  approached  the  intersection  of  streets,  al- 
though the  automobile  was  coming  and  went 
across  the  intersection  at  a  high  rate  of  speol, 
as  there  was  not  reasonable  time  for  the  asto- 
mobile  driver  to  avoid  the  collision  after  he  uw 
or  should  have  known  that  plaintiff  was  gou; 
into  danger,  the  last  clear  chance  doctrine  bad 
po  application,  and  an.  instruction  thertoB 
was  reversible  error. 

[Ed.  Note.— For   other   casea,   aea  Hunidpal 
Corporations,  Gent  Dig.  i  1618.] 
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Appeal  fTom  Circuit  Court,  Jadraon  Ooon- 
^;    Daniel  E.  Bird,  Judge. 

"Not  to  be  officially  published." 

Action  by  Joseph  I.  Hopkins  against  the 
Sweeney  Automobile  School  Company.  Judg- 
ment for  plaintiff,  and  defmdant  appeals. 
Beversed  and  remanded. 

Guthrie,  Gamble  &  Street,  of  Kansas  City, 
for  appellant.  Ingbram  D.  Hook,  of  Kansas 
City,  for  respondent 

TRIHrBLE,  J.  Plaintiff  sued  to  recover 
damages  received  as  a  result  of  an  automo- 
bile striking  the  rear  of  a  motorcycle,  on 
which  he  was  riding;  as  both  vehicles  were 
passing  over  the  Intersection  of  Cherry  and 
Fourteenth  streets  In  Kansas  City,  Mo.  He 
secured  a  verdict  and  Judgment  of  (1,500. 
Defendant  has  appealed,  claiming  here,  as  at 
the  trial,  that  the  evidence  Is  not  sufficient  to 
entitle  plaintiff  to  recover,  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter 
of  law,  and  that  certain  errors  were  commit- 
ted In  the  course  of  the  trial. 

Cherry  street,  34  feet  In  width  from  curb 
to  curb,  runs  north  and  south  and  Four- 
teenth street,  30  feet  In  width  between  curbs, 
runs  -east  and  west,  the  two  Intersecting 
each  other  at  right  an^es.  Plaintiff,  ap- 
proaching the  Intersjectlon,  was  coming  south 
on  Cherry  on  his  motorcycle,  and  defendant 
was  also  approaching  the  same  Intersection 
coming  west  on  Fourteenth  street  In  a  40 
horse  power  automobile,  which  had  been  con- 
verted Into  a  truck  merely  by  a  change  In 
Its  body.  Each  was  on  the  rlght-haud  side 
of  bis  street ;  that  Is  to  say,  plaintiff  was  on 
the  west  side  of  Cherry,  and  defendant's  au- 
tomobile was  on  the  north  side  of  Fourteenth. 
At  some  p<dnt  (m  the  intersection  the  left 
front  wheel  or  fender  of  the  automobile 
struck  the  rear  end  of  the  motorcycle,  throw- 
ing plaintiff  to  the  pavement  and  causing  the 
Injury.  The  iwrtles  to  the  suit  disagree  as 
to  the  point  on  the  Intersection  at  which  the 
collision  occurred.  Plaintiff  and  four  wit- 
nesses testifying  in  bis  behalf  say  that  it 
occurred  near  the  southwest  comer  of  the 
Intersection,  after  the  automobile  had  swerv- 
ed from  its  due  vest  course  to  a  southwest 
direction  and  caught  up  with  the  motorcycle, 
striking  It  from  behind.  The  driver  of  the 
automoUle,  who  was  defendant's  only  eye- 
witness, says  the  collision  occurred  at  the 
northwest  comer  of  the  intersection;  that  In 
an  attempt  to  avoid  the  collision  be  swerved 
to  the  north  as  far  as  he  could,  but  the  rear 
guard  <m  the  motorcycle  lacked  a  few  Inches 
of  clearing  the  left  front  fender  of  tbe  auto- 
mobile, and  ccHisequently  it  was  Btru(^,  caus- 
ing the  cycle  to  "wobble"  and  plaintiff  to 
"teeter"  on  toward  the  southwest  comer, 
where  plaintiff  and  his  cycle  were  toimd 
when  they  were  picked  up.  The  driver  of 
tbe  automobile  says  that,  after  swerving  to 
ttie  north  to  avoid  the  cycle  and  after  thus 
Striking  It,  be  was  compelled  to  sharply  and 


at  once  swerve  his  machine  back  to  tbe  south 
to  avoid  running  Into  the  curb  and  catdi- 
baaln  in  front  of  bim  at  the  northwest  comer 
of  tbe  intersection,  and  that  this  accounts 
for  tbe  undoubted  fact  that  the  automobile 
did,  at  some  time,  leave  its  direct  west  course 
and  go  southwest  across  Fourteenth  street, 
and  up  onto  the  south  curb  thereof  a  abort 
distance  west  of  the  comer. 

[1]  Since  tbe  verdict  was  in  plaintiff's  fa- 
vor, tbe  claim  that  he  failed  to  make  a  case 
now  means  that  tbe  evidence  presents  a  sit- 
uation from  which  no  reasonable  and  coher- 
ent Inference  of  negligence  on  the  part  of 
defendant  can  be  drawn,  or  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  Tbe  defendant  asserts  both  of  these, 
and  we  will  consider  them  in  their  order. 
In  order  to  determine  whether  tbe  jury  could 
reasonably  find  a  state  of  facts  from  which 
they  could  naturally  and  reasonably  Infer 
negligence  on  defendant's  part  as  the  prox- 
imate cause  of  the  Injury,  notice  must  be 
takm  of  some  of  the  chief  grounds  of  neg- 
ligence in  tbe  petition.  Those  pertinent  here 
are:  (1)  That  defendant  negligently  ap- 
proached the  intersection  at  a  high  and  dan- 
gerous rate  of  speed,  and  carelessly  failed  to 
have  the  automobile  under  control  or  to  re- 
duce Its  excessive  speed;  (2)  that  the  driver 
of  the  automobile  failed  to  use  "the  highest 
degree  of  care  that  a  very  careful  i>er8on 
would  use,  under  like  or  slmUar  dream- 
stances"  as  the  statute  (Laws  1911,  p.  830) 
requires;  (3)  that  said  automobile,  in  ap- 
proaching the  intersection  and  In  crossing 
same,  was  driven  at  a  speed  greatly  In  excess 
Of  that  allowed  by  ordinance,  which  limits 
speed  in  approaching  an  Intersection  to  20 
miles  per  hour  and  in  crossing  the  Intersec- 
tion to  10  miles  per  hour.  Now,  it  la  not  nec- 
essary to  platntUTs  case  that  all  the  evidence 
of  his  witnesses  be  recondled,  so  as  to  pre- 
sent a  consistent  whole.  Nor  Is  It  necessary 
that  their  testimony  should  agree  upon  all 
points.  Plaintiff's  four  witnesses  were  dis- 
interested, and  were  located  In  different 
places  from  which  they  saw  the  collision. 
They  may  therefore  be  expected  to  differ  as 
to  details.  But  they  do  agree  on  certain 
broad  outlines.  They  all  agree  that  tbe 
collision  occurred  at  the  southwest  comer 
and  after  the  automobile  bad  swerved  to  the 
south.  They  agree  as  to  where  plaintiff  and 
his  motorcycle  fell  and  where  the  automobile 
stopped,  and  as  to  this  tbere  is  no  question. 
A  survey  of  the  whole  testimony  In  plain- 
tiff's favor  tends  to  show  that  plaintiff,  trav^ 
ellng  at  10  miles  per  hour,  reached  the  in- 
tersection before  the  automobile  did,  and 
long  enough  before  to  reasonably  entitle  him 
to  think  he  should  go  ahead,  as  he  had  time 
to  get  across,  and  therefore  had  tbe  rig^t  at 
way.  Said  evidence  and  certain  physical 
facts  tend  also  to  show  that  the  automobile 
approached  said  intersection  at  a  high  and 
forbidden  rate  of  speed,  and  did  not  attemjit 
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to  slacken  speed  at  any  time,  not  evai  oo 
•the  Intersection,  unless  It  was  when,  too  late, 
It  was  apparent  that  a  collision  was  imml- 
neat,  and  then  the  automobile  swerved  first 
to  the  north  to  miss  the  cycle,  and  then  south 
again  to  miss  the  curb  and  catch-basin  at 
the  northwest  comer. 

[2]  It  may  be  that  plaintiff  and  his  wit- 
nesses are  mistaken  as  to  the  exact  point  at 
which  the  cycle  was  atmck.  They  may  have 
inferred,  from  the  fact  that  the  automobile 
did  turn  southwest  somewhat  In  the  direc- 
tion of  where  the  plaintiff  and  his  cycle  were 
found,  that  the  automobile  swerved  to  the 
south  and  followed  up  and  struck  the  cycle. 
It  may  be  that  the  attention  of  plaintiff's 
witnesses  was  not  directed  to  the  spot  until 
after  the  cycle  had  been  struck,  and  they 
looked  up  only  in  time  to  see  both  machines 
going  southwest,  and  confused  plaintiff's  fall 
with  the  collision.  There  are  difficulties, 
however,  which  to  some  degree  oppose  them- 
selves to  either  view,  and  we  are  therefore 
of  the  opinion  that  it  is  for  the  Jury  to  say 
when  and  where  the  collision  occurred.  One 
thing  is  certain;  it  did  take  place.  But, 
even  if  the  collision  occurred  at  the  north- 
west comer,  this  does  not  destroy  plaintiff's 
case  as  a  matter  of  law.  Under  the  evidence 
It  still  remained  a  question  for  the  jury  to 
say  whether  plaintiff  had  reason  to  think  he 
could  go  on  across  in  safety.  And  it  still  was 
a  question  for  the  Jury  to  say  whether  or  not 
defendant  was  negligent  in  approaching  the 
Intersection  at  high  speed  and  entering  upon 
it  without  slacking  up,  and  whether  such 
violation  of  the  speed  regulations  was  or  was 
not  the  proximate  cause  which  resulted  in 
the  collision  taking  place  at  once,  or  resulted 
in  a  situation  where  a  collision  was  so  peri- 
lously imminent  that  in  the  attempt  to  avoid 
a  collision  the  driver  "lost  his  head,"  as  one 
of  plaintiff's  witnesses  puts  it,  and  in  the  ex- 
citement of  the  moment  turned  toward,  in- 
stead of  away  from,  the  motorcycle.  In  ei- 
ther case,  whether  the  collision  took  place  at 
the  northwest  corner,  or,  as  plaintiff's  wit- 
nesses say,  at  the  southwest  corner,  there  is 
room  for  the  Jury  to  find  that  the  manner  in 
which  defendant's  automobile  approached 
and  went  over  the  intersection  with  undi- 
minished speed  was  the  negligent  cause  of  the 
injury ;  and  a  finding  according  to  plaintiff's 
view,  as  to  where  the  collision  occurred,  does 
not  necessarily  demand  the  unreasonable 
▼lew  that  defendant,  without  cause,  but  ma- 
liciously and  intentionally,  turned  the  auto- 
mobile to  the  south  and  tried  to  run  plaintiff 
down.  Neither  does  plaintiff's  admission 
tliat,  as  he  went  south  over  the  intersection, 
be  slightly  swerved  his  machine  to  the  west 
to  avoid  any  possible  chance  of  a  collision, 
convict  him  of  contributory  negligence  as  a 
matter  of  law.  That  does  not  conclusively 
show  that  he  negligently  started  to  go  in 
front  of  the  automobile,  or  that  he  did  not 
liave  reasonable  grounds  to  think  he  had  time 
to  get  over.    If  plaintiff's  evidence  be  accept- 


ed, there  would  tiavo  been  no  collision,  if  the 
rapidly  moving  automobile  liad  not  swerved 
south  toward  the  cycle. 

[S]  If  plaintiff  was  warranted  In  believing 
that  he  could  safely  proceed,  and  mteted  up- 
on the  intersection  after  exercising  reason- 
able care  to  see  that  he  would  not  be  ran 
into,  he  was  not  required  to  look  back  to  see 
whether  the  automobile  would. turn  toward 
and  overtake  bint.  And  his  failure  to  look 
back  or  to  increase  his  speed  was  not  negli- 
gence. In  the  circumstances  of  this  case 
plaintiff  was  required  to  exercise  only  ordi- 
nary care  to  preserve  his  own  safety.  Ad- 
vance Transfer  Co.  v.  Cliicago,  etc.,  R.  Co., 
195  S.  W.  566,  handed  down  simultaneously 
herewith.  Of  course,  he,  too,  was  on  a  "mo- 
tor vehicle,"  within  the  meaning  of  section  3 
of  the  act  of  March  9,  1911  (Laws  1911,  p. 
322),  and,  if  it  were  a  case  where  he  had  in- 
jured some  one  by  his  motorcycle,  the  caic 
required  of  him  would  be  the  statutory  care 
prescribed  in  paragraph  9  of  section  12  of 
the  above-mentioned  act.  But  the  care  there 
required  is  to  "prevent  injury  or  death  to 
persons  on,  or  traveling  over,  upon,  or  across, 
such  public  roads." 

[4]  But  in  this  case  it  was  not  plaifUitr> 
operation  of  a  dangerous  instrumentality  that 
caused  the  injury.  The  statute,  being  In 
derogation  of  the  common  law,  is  to  be  strict- 
ly construed.  It  was  passed  because  motor 
vehicles  are  a  dangerous  instrumentality,  and 
their  operation  Is  known  to  be  a  source  of 
danger  to  others,  and  the  care  required  by 
the  statute  was  to  minimize  that  danger. 
There  may  be  circumstances  in  which  tbe 
driver  of  a  motor  vehicle  might  be  Injured  In 
the  course  of  the  operation  of  his  own  ma- 
chine, where  he  could  be  properly  held  to  be 
without  remedy  on  that  ground  that  the  stat- 
utory degree  of  care  rested  upon  him  at  that 
particular  time,  and  that  his  failure  to  exer- 
cise that  degree  of  care  was  partly  responsi- 
ble for  his  injury.  We  do  not  say  that  such 
a  case  could  not  arise.  All  that  we  hold  here 
is  that  in  the  drcumstances  of  this  case  tbe 
degree  of  care  resting  upon  plaintiff  at  the 
time  he  was  struck  was  ordinary  care,  while 
the  care  resting  upon  defendant  not  to  run 
into  lilm  as  he  was  passing  oy&c  the  Int^sec- 
tion  was  the  care  required  by  the  statute.  If 
plaintiff  is  to  be  held  in  this  case  to  the  exer- 
cise of  the  statutory  degree  of  care,  then,  if 
the  driver  of  an  automobile  drove  into  a  bole 
in  the  street  and  was  Injured,  he  could  not 
recover  therefor  unless  he  was  exercising  tbe 
Ughest  degree  of  care  of  a  very  careful  per- 
son, while  if  he  were  driving  a  buggy,  or  any 
other  conveyance  except  a  motor  vehide,  he 
would  be  held  to  only  ordinary  care.  And  at 
the  same  time  the  fact  that  in  the  one  case 
he  was  operating  a  motor  vehicle,  and  in  tbe 
other  he  was  not,  would  have  nothing  to  do, 
in  a  causative  way,  with  his  injury.  In  tbe 
case  of  Jackson  v.  Southwest,  etc,  R.  Co. 
(Sup.)  189  S.  W.  381,  the  plaintiff  was  on  a 
motorcytde  and  defendant  was  operating  a 
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street  car,  and,  while  tbe  opinion  says  noth- 
ing about  it,  yet  the  case  was  dispoeed  of  on 
the  theory  that  the  motorcyde  driver  was 
held  only  to  ordinary  care. 

One  of  the  grounds  of  negligence  specified 
In  the  petition,  l^ut  not  mentioned  above,  was 
a  charge  based  upon  the  violation  of  the 
"last  chance"  mle.  And  plaintiff  asked  and 
obtained  an  instruction  tMised  upon  that 
ground,  namely,  that  if  the  driver  of  the  au- 
tomobile saw  or  by  ordinal^  care  could  have 
seen  plaintiff  in  a  perilous  situation  on  said 
Intersection  In  time,  by  ordinary  care,  to  have 
avoided  said  colllBlon,  and  failed  to  do  so, 
and  thereby  injured  plaintiff,  then  tbe  ver- 
dict should  be  for  him,  and  that,  too,  not- 
withstanding plaintiff  may  have  been  guilty 
of  contributory  negligence.  We  think  that 
the  last  chance  rule  la  conclusively  shown  to 
have  no  place  in  the  case.  A  fundamental  re- 
quirement of  this  doctrine  is  that  the  defend- 
ant knew  or  ought  to  have  known  that  plain- 
tifF  was  In  a  position  of  danger  long  enough 
beforehand  to  have  enabled  the  defendant 
time  in  whldi  to  stop  or  otherwise  obviate  a 
collision. 

Now  In  this  case  it  is  conceded  that  plaln- 
toff  was  glowing  down  as  be  approached  the 
Intersection;  also  tliat,  when  a  motorcycle 
slows  down  or  is  about  to  stop,  the  rider 
spreads  bis  feet  out  on  each  side  of  the  ma- 
chine, BO  as  to  prevent  it  from  falling  over  to 
one  side,  as  it  will  inevitably  do  when  the 
speed  is  reduced  so  slow  that  It  will  not  re- 
main upright.  Defendant  says  plaintiff  slow- 
ed up  as  he  came  toward  tbe  intersection  and 
bad  his  feet  out  on  the  ground,  and  defend- 
ant's driver  thought  be  was  going  to  stop, 
hence  the  driver  went  ahead  on  Itls  way 
west;  that  then  plaintiff  started  up  again, 
and  w«it  on  across  in  front  of  blm,  but  it 
was  then  too  late  to  stop  or  slacken,  and  all 
he  could  do  was  to  swerve  to  one  side  in  the 
attempt  to  avoid  striking  him.  Now,  plain- 
tiff admits  slowing  up,  and  said  that  he  does 
not  recall  whether  he  was  dragging  his  feet 
on  the  ground  or  not;  but  bis  witness  Curtis 
says  several  times  that  be  slowed  down  and 
dragged  bis  feet  to  about  the  center  of  the 
sidewalk,  and  then  started  up  again.  It  may 
therefore  be  taken  as  established  that  plain- 
tiff did  give  defendant's  driver  reason  to  \»- 
lleve  tliat  be  knew  of  the  danger  and  was 
not  going  to  get  into  it.  At  10  miles  per 
hour  plaintiff  would  cross  tbe  intersection  in 
a  fraction  over  two  seconds,  and  of  course  be 
was  not  in  danger  tbat  long  before  he  was 
struck.  If  tbe  automobile  was  coming,  and 
went  across  the  intersection  at  the  high  rate 
of  iQ)eed  charged,  there  was  not  reasonable 
time  for  tbe  automobile  driver  to  stop  or 
avoid  tbe  collision  after  he  saw  or  should 
have  knovni  that  plaintiff  was  going  into 
danger.  The  automobile  driver  may  have 
beoi  negligent  in  at>proacblng  tbe  Intersection 
at  the  speed  and  in  tbe  way  be  did,  and  in 


not  reducing  Ms  sp^d  to  tbe  limit  allowed, 
but  be  would  not  be  guilty  of  a  violation  ot 
tbe  last  chance  rule.  And  the  giving  of  an 
instruction  on  that  cause  of  action  enabled 
the  plaintiff  to  nullify  the  effect  of  any  con- 
tributoiy  negligence  of  which  tbe  jury  may 
have  otherwise  found  plaintiff  to  be  guilty. 

[6]  The  giving  of  this  Instruction,  there- 
fore, constituted  error  calling  for  the  revers- 
al and  remanding  of  the  case.  This  being 
tbe  situation.  It  is  not  necessary  to  notice 
other  alleged  errors  in  tbe  trial,  since  they 
can  be  avoided  next  time. 

The  Judgment  Is  reversed,  and  the  cause  la 
remanded.   Tbe  other  Judges  concur. 


BBMFRt  V.  MUTUAL  LIFE  INS.  00.  OF 
NEW  YORK.    (No.  12512.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  11,  1917.     Rehearing  Denied 

July  2,  1917.) 

1.  INSURANCK    «=966S(7)  —  LiFS    lNST7BAN0»— 
QUESTION  FOB  JUBT. 

In  view  of  Rev.  St.  1009,  {  6937,  making 
it  a  question  for  the  jury  alone  whether  matters 
misrepresented  when  insfiranoe  was  written,  con- 
tributed to  insured's  death,  in  action  on  a  life 
policy,  defense  being  that  deceased  represented 
on  Us  application  that  he  was  not  suffering 
from  disease,  whereas  he  was  suffering  from 
Bright's  disease,  an  issue  was  presented  tor  the 
jury  on  such  question,  where,  although  plaintiff 
introduced  no  medical  testimony  to  contradict 
the  testimonv  of  defendant's  doctors,  there  was 
evidence  of  favorable  report  by  insurer's  exam- 
ining physicians  upon  the  insured's  examina- 
tion. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  H  1737-1740,  1768-1760.] 

2.  INSUEANCE    «=»668(7)— Life    Insttbancr— 
WeiOht  of  Evidbnck. 

In  action  on  life  policy  defended  on  the 
ground  of  misrepresentation  of  deceased  as  to 
freedom  from  disease,  it  was  within  the  prov- 
ince of  the  jury  to  give  such  credit  to  defend- 
ant's medical  testimony  as  it  saw  fit. 

[Ed.   Note. — For  other  cases,   see  Insurance,- 
Cent  Dig.  §§1737-1740,  1758-1760.] 

5.  Insdbance    ^=>665(3)— Lnv    Inbubano»— 
Weight  or  Evidence. 

In  such  action,  evidence  of  lay  witnesses  as 
to  deceased's  robust  appearance  held  not  en- 
tirely devoid  of  evidentiary  strength. 

[Ed.   Note.— For  other  cases,   see  Insoranoe, 
Cent.  Dig.  §{  1711-1716.] 

4l  Instthancb    «=»646(3)— Lifb   Insdbance— 

BXTBDEN  OF  PbOOF. 

in  an  action  on  a  policy  defended  on  the 
ground  of  misrepresentation  of  deceased  as  to 
freedom  from  disease,  the  burden  was  upon 
defendant  to  show  that  the  Insured  was  suffer- 
ing at  the  time  of  the  application  from  disease 
claimed  by  it. 

[Ed.  Note.— For  other  cases,  aee  Insurance, 
Cent.  Dig.  §§  1656,  1663.] 

6.  IRSUBANCE    <g=s560— EVIDBNOB— PbOOM    Of 

Death— Admissions— Life  Insubance. 
Proofs  of  death  furnished  the  insurer  by 
beneficiary  according  to  the  pfclicy,  wliile  admis- 
sible in  evidence,  are  but  prima  fade  binding 
as  admissions  against  interest,  and  may  be 
overcome  by  proof  tending  to  explain  or  relieve 
against  them. 

[Ed.   Note.— For  other  cases,   see  Insurance^ 
Cent  Dig.  §§  1887,  1859-1361.] 
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&  Appeai,  awd  Ebbob  e=>977(l)— REVntw— 
DiSCBETION— Retubing  New  Xbial. 
The  rule  that  the  appellate  court  will  look 
With  less  scrutiny  on  the  action  of  the  trial 
court  in  granting  a  new  trial  for  newly  discov- 
ered evidence  than  it  will  when  such  court  has 
refused  a  new  trial  on  that  ground  does  not  af- 
fect the  main  rule  that  the  action  of  the  trial 
court  in  sustaining  or  overruling  a  motion  for 
new  trial  on  account  of  newly  discovered  evi- 
dence is  not  to  be  disturbed  unless  it  is  clear 
that  the  discretion  lodged  in  the  trial  court  has 
been  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  $  S860.] 

7.  New  Tbiai,  <S=>101(3)  —  CninTLATiVK  Evi- 
dence. 

In  an  action  on  life  insurance  policy  defend- 
ed on  the  ground  of  deceased's  misrepresenta- 
tions as  to  nis  health,  it  was  not  abuse  of  dis- 
cretion to  deny  defendant  new  trial  to. produce 
evidence  merely  that  deceased's  wife  stated  that 
her  husband  was  on  a  diet  because  suftering 
from  Bright's  disease,  such  evidence  being  mere- 
ly cumulative. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f  220.] 

8.  Trial  <8=>235(7)—Instbdction8— Value  of 
.  BXPBHT  Testisiont. 

In  such  action,  where  defendant  introduced 
a  great  deal  of  expert  testimony,  the  court  was 
justified  in  warning  the  jury  against  the  value 
to  be  given  to  expert  testimony,  notwithstand- 
ing the  fact  that  there  was  some  medical  tes- 
timony {^ven,  based  on  actual  medical  examina- 
tions of  insured. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 

"Not  to  be  offldally  published." 

Action  by  Lucy  W.  Remf  ry  against  the  Mu- 
tual Life  Insurance  Company  of  New  York. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

New,  Miller,  Camack  &  Winger,  of  Kansas 
City,  for  appellant  Beardsley  &  Beardsley, 
of  Kansas  City,  for  respondent 

BLAND,  J.  Plaintiff  being  the  beneficiary 
In  a  policy  of  life  Insurance  Issued  by  de- 
fendant upon  the  life  of  her  husband,  Wil- 
liam A.  Remfry,  brought  this  suit  to  recover 
the  amount  of  the  policy.  On  the  trial  plain- 
tiff offered  In  evidence  the  policy  and  a  letter 
from  the  insurance  company,  refn^ng  to  pay 
the  loss.  The  ansiwer  admitted  the  issuance 
of  the  policy,  payment  of  the  premium  there- 
on, and  the  death  on  January  26,  1915,  of  the 
insured.  Plaintiff,  thus  having  made  a  prima 
facie  case,  rested. 

The  defense  was  that  the  Insured  in  his 
application  for  the  insurance,  made  on  July 
8,  1913,  stated  that  he  was  not  suffering  from 
any  disease,  whereas  in  truth  and  In  fact  he 
was,  and  had  been,  for  some  years  prior 
thereto,  suffering  from  chronic  interstitial 
n^hrltls,  commonly  known  as  Bright's  dis- 
ease, together  with  chronic  myocarditis,  a 
species  of  heart  disease,  high  blood  pressure 
and  arteriosclerosis,  the  latter  commonly 
known  as  hardening  of  the  arteries,  and  It 
was  alleged  that  all  of  the  latter  diseases 
were  symptoms  and  the  result  of  said  inter- 


stitial nephritis.  Defendant  produced  several 
physicians  who  testified  that  they  had  exam- 
ined the  deceased  within  three  years  prior  to 
the  time  he  applied  for  this  Insurance,  and 
that  they  diagnosed  his  complaint  as  inter- 
stitial nephritis,  with  resultant  high  blood 
pressure,  chronic  myocarditis  and  arterio- 
scleroM&  At  least  one  of  these  physicians 
testified  that  about  two  years  before  this  ap- 
plication for  Insurance  was  made,  he  told  the 
deceased  that  the  latter  was  suffering  from 
these  diseases,  and  that  they  were  very  se- 
rious ailments.  Defendant  also  introduced 
the  medical  testimony  of  experts  who  bad  not 
examined  the  deceased,  but  from  the  symp- 
toms detailed  gave  it  as  their  oirinlon  that 
deceased  suffered  from  the  diseases  mention- 
ed. Plaintiff  Introduced  no  medical  testimo- 
ny to  contradict  the  testimony  of  defendant's 
doctors,  and  for  that  reason  defendant  claims 
that  the  court  should  have  sustained  a  de- 
murrer to  the  evidence  by  instructing  the  Ju- 
ry to  find  for  the  defendant. 

However,  we  find  in  addition  to  the  fore- 
going that  when  deceased  applied  for  this 
Insurance  he  was  examined  by  one  of  defend- 
ant's examining  physicians,  and  In  the  iat- 
ter's  written  report  to  the  defendant  this  ex- 
aminer stated,  among  other  things,  that  be 
had  stripped  the  deceased  to  the  skin,  and 
that  deceased's  general  appearance  was  erect 
and  robust;  that  the  pulse  was  76,  and  was 
not  irregular  or  intermittent;  that  he  exam- 
ined the  urine  and  found  It  clear;  gravity 
1.020,  and  the  reaction  was  add ;  no  albumen 
and  no  sugar  present;  that  the  physical  ex- 
amination made  did  not  reveal  any  history  of 
past  or  present  diseases  to  the  brain,  heart, 
arteries,  respiratory  organs  or  abdominal 
viscera,  and  that  he,  without  reservation,  rec- 
ommended the  applicant  for  Insurance. 

It  appears  that  on  February  1,  1911,  de- 
ceased applied  to  this  defen^nt  for  some 
other  Insurance  which  was  Issued  to  him,  and 
at  that  time  one  of  the  defendant's  medical 
examiners  examined  him  and  reported  to  the 
company  that  the  deceased's  pulse  was  regu- 
lar; that  the  physical  examination  did  not 
give  any  evidence,  past  or  present,  of  disease 
to  the  brain  and  nervous  system,  to  the  heart 
or  arteries,  to  the  respiratory  organs,  or  to 
the  abdominal  viscera;  that  the  urine  had 
been  examined  and  was  found  to  be  clear, 
the  specific  gravity  1.012;  that  Its  reaction 
was  add,  and  that  no  albumen  or  sugar  ap- 
peared therein ;  and  that  he  without  reserva- 
tion recommended  the  applicant  for  insur- 
ance. Notwithstanding  this  report  of  defend- 
ant's medical  examiner, .  defendant  contends, 
and  Introduced  evidence  tending  to  prove, 
that  at  that  very  time  deceased  was  suffer- 
ing from  an  advanced  case  of  Bright's  dis- 
ease, chronic  myocarditis,  and  arteriosclero- 
sls. 

Following  the  rtport  of  the  medical  ex- 
aminer made  at  the  time  deceased  took  out 
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the  policy  sued  on,  the  defendant  througb 
confidential  agencies  received  a  report  that 
the  deceased  was  suffering  from  high  blood 
preasTire,  and  following  this  report  the  com- 
pany required  the  deceased  to  again  appear 
before  the  medical  examiner  for  further  ex- 
amination, and  the  medical  examiner  made 
another  examination  of  deceased,  and  re- 
ported that  the  latter's  blood  pressure  was 
146^  or  normal  for  a  man  of  his  age. 

[1]  In  view  of  these  examlnatlMis  by  de- 
fendant's medical  examiners,  In  which  they 
found  that  the  deceased  was  not  suffering 
from  the  diseases  now  claimed  by  the  defend- 
ant, the  evidence  on  the  point  was  contra- 
dictory,  and  therefore  a  jury  question  was 
presented.  Bnchholz  v.  Ins.  Co.,  177  Mo.  App. 
683,  ICO  S.  W.  573 ;  Cflarkston  v.  Ins.  Co.,  190 
Mo.  App.  624,  176  S.  W.  437 ;  Hoedel  v.  Ins. 
Co.,  176  Mo.  App.  684,  160  S.  W.  44;  C08- 
carella  t.  Ins.  Co.,  176  Mo.  App.  ISO,  167  S. 
W.  873. 

But  defendant  urges  that,  as  defendant's 
medical  examiner  testified  at  the  trial  that 
he  refrained  from  making  a  more  thorough 
examination  of  the  insured  because  of  the 
latter's  answers  made  at  the  time  of  the 
examination  and  In  his  application  respecting 
his  con'dltlon  of  health,  for  that  reason  the 
medical  examiner  did  not  make  as  careful  an 
examination  as  he  otherwise  would  have 
done,  and  that  the  latter's  report  was  partial- 
ly based  on  the  Insured's  answers  made  at 
the  time. 

[2,  3}  A  similar  contention  was  made  In 
the  case  of  Brack  ▼.  Ins.  Co.,  186  S.  W.  loc. 
dt.  756,  and  In  making  answer  thereto  the 
court  said : 

"But  this  affords  nothine  more  than  the  bads 
for  an  argument  to  be  addressed  to  a  jury,  and 
In  no  wise  affects  the  ruling  on  the  demurrer 
to  the  evidence.  This  testimony  could  by  no 
means  entirely  overcome  the  effect  of  tile  cer- 
tificate of  the  medicid  examiner,  who  had  full 
opportunity  to  examine  the  insured,  and  who 
did  examine  liim  and  found  nothing  physically 
wrong  with  him." 

We  think  this  effectually  answers  defend- 
ant's contention  here.  Aside  from  this,  de- 
fendant's medical  witnesses  testified  to  al- 
leged treatments  of  deceased,  whose  lips 
were  sealefd  In  death,  and  as  a  great  deal  of 
this  testimony  was  opinion  evidence,  and 
therefore  only  advisory,  the  Jury  were  not 
required  to  give  It  conclusive  weight.  It  was 
within  the  province  of  the  Jury  to  give  such 
credit  to  defendant's  medical  testimony  as 
It  saw  fit.  Gooden  v.  Modem  Woodmen  of 
America,  189  S.  W.  894;  Brack  v.  Ins.  Co., 
supra;  Conner  v.  Annuity  Association,  171 
Mo.  App.  364,  167  S.  W.  814 ;  Warren  v.  Ins. 
Co.,  182  S.  W.  96.  In  addition  to  this  med- 
ical examination  made  by  defendant's  ex- 
amining physicians,  there  was  a  great  deal 
of  lay  testimony  to  the  effect  that  plaintiff 
was  In  good  health  at  the  time  he  took  out 
this  Insurance.  This  testimony  was  given 
by  deceased's  wife  and  daughter  and  by 
boslneaa  associates  and  fellow  church  work- 


era  who  had  occasion  to  see  the  Insured  ofteo 
and  who  knew  him  Intimately.  The  Insured's 
wife  anU  daughter  testified  to  facts  concern- 
ing the  Insured's  health  at  the  time  of  his 
taking  out  this  insurance,  contradicting  In 
almost  every  detail  the  symptoms  given  by 
defendant's  medical  witnesses  as  indicative 
of  the  presence  of  these  diseases. 

It  is  true  that  deceased's  wife  stated  that 
at  one  time,  before  deceased  took  out  this 
insurance,  he  suffered  from  pains  over  his 
heart,  and  that  on  two  occasions  he  had  bad 
'diz2y  spells,  and  similar  testimony  was  giv- 
en by  the  witness  Churchill,  an  intimate 
friend  of  deceased.  However,  It  is  apparent 
that  deceased  could  have  suffered  from  all 
these  things  and  at  the  same  time  not  be  af- 
flicted with  these  diseases,  but  from  purely 
temporary  troubles.  We  think  this  apparent 
from  the  testimony  of  defendant's  medical 
witnesses.  It  was  in  evidence  that  deceased 
suff»ed  from  intestinal  indigestion,  or  putre- 
faction. One  of  defendant's  medical  witness- 
es testified  that  Intestinal  indigestion,  or  pu- 
trefaction, usually  was  followed  by  such 
symptoms  as  headache,  tired  feeling,  dizzi- 
ness, nausea,  a  gas  formation,  and  disten- 
sion of  the  abdomen.  It  also  was  In  evidence 
that  'deceased  suffered  from  biliousness,  and 
that  about  the  time  this  application  for  in- 
surance was  made,  or  shortly  before,  he  had 
been  treated  for  a  torpid  liver.  The  lay  wit- 
nesses gave  evidence  that  the  insured  was  a 
fine  specimen  of  robust  healthy  manhood, 
and  that  they  were  in  a  position  to  see  the 
insured  frequently,  if  not  daily,  that  he  al- 
ways appeared  in  good  health,  and  that  be 
never  api>eared  to  be  sick,  and  was  constant- 
ly at  his  work  in  his  real  estate  business.  In 
view  of  the  other  evidence  in  this  case  this 
evl'dence  of  the  lay  witnesses  should  not  be 
cast  aside  as  wholly  devoid  of  evidentiary 
strength,  and,  if  accepted,  it  tends  to  show 
that  the  insureJd  did  not  die  of  the  diseases 
claimed  by  defendant.  Conner  v.  Annuity 
Association,  supra. 

[4]  In  view  of  the  foregoing  considerations 
and  the  fact  that  the  burden  was  upon  the 
defendant  to  show  that  the  Insured  was  suf- 
fering at  the  time  of  the  application  for  in- 
surance from  the  diseases  claimed  by  it,  to- 
gether with  the  fact  that  the  statutes  of 
Missouri  (section  6937,  R.  S.  1909),  make  it 
a  question  for  the  Jury  alone  to  determine 
as  to  whether  the  condition  of  the  health  of 
the  Insured  at  the  time  the  insurance  was 
written  contributed  to  his  death,  we  are 
firmly  of  the  opinion  that  the  court  properly 
submitted  this  question  to  the  Jury.  Clarks- 
ton  V.  Ins.  Co.,  supra,  190  Mo.  App.  loc.  dt 
630,  176  S.  W.  437 ;  Boddel  v.  Ins.  Co.,  supra. 

In  the  proofs  of  death  furnished  by  plain- 
tiff to  the  defendant  appear  certificates  by 
t)hyslcians:  wherein  it  is  stated  that  the 
deceased  died  of  arteriosclerosis  with  re- 
sultant myocarditis,  chronic  interstitial  ne- 
phritis, arterial  hypertension,  and  probably 
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anemia,  and  one  of  the  physldana  stated 
that  deceased  dle^d  of  cbronlc  interstitial  ne- 
phritis and  angina  pectoris,  and  that  he  first 
showed  symptoms  of  these  diseases  on  No- 
vember 27,  1913.  Defendant  says  that  plain- 
tiff is  condusively  bound  by  these  proofs  of 
death  which  she  signed,  and  for  this  reason 
it  must  be  conclusively  taken  that  deceased 
died  of  safd  diseases,  and  in  view  of  these 
proofs  and  the  medical  testimony  in  this 
case  it  is  presumed  that  he  suffered  from  the 
same  at  the  time  he  took  out  his  insurance. 

It  is  admitted  that  plaintiff  signed  these 
proofs  of  death  on  the  3d  day  of  February, 
191B.  This,  was  only  a  few  days  after  her 
husband's  death,  and  she  testified  that  at  the 
time  she  was  very  sick ;  had  no  recollection 
of  anything;  that  she  had  no  recollection  of 
signing  these  proofs,  and  did  not  know  of 
what  deceased  died. 

[5]  The  St.  Louis  Court  of  Appeals  in  the 
case  of  Frazier  t.  Ins.  Co.,  161  Mo.  App.  loc. 
clfc  717,  141  S.  W.  936,  had  occasion  to  com- 
ment niwn  the  effect  of  a  woman  signing 
proofs  of  death  under  circumstances  similar 
to  the  ones  In  the  case  at  bar,  and  the  court 
In  that  case  heltt  that  the  facts  in  that  case 
jnstlfled  the  Jury  in  giving  no  effect  to  the 
so-called  admissions  contained  in  said  proofs. 
However,  there  is  '  another  consideration 
which  prevents  the  statement  in  the  proofs 
of  death  from  being  conclusively  binding 
upon  the  plaintiff.  It  is  true  that  proofs  erf 
deatli  furnished  the  insurer  by  a  beneficiary 
In  'accordance  with  the  provision  of  the  pol- 
icy when  making  application  for  its  payment 
to  the  insurance  company  as  provided  there- 
in are  admissible  in  evidence  against  the 
beneficiary  in  a  suit  npon  the  policy.  Ad- 
missions therein  contained,  however,  are  but 
prima  facie  binding  ui)on  the  beneficiary  as 
■admissions  against  interest,  and  may  be 
overcome  by  proof  adduced  tending  to  ex- 
plain them.  In  no  event  can  an  admission 
of  this  character  be  conclusive  against  plain- 
tiff as  a  matter  of  law,  thereby  in  effect  tak- 
ing the  case  out  of  the  operation  of  the  stat- 
ute supra,  unless  it  be  in  a  case  where  noth- 
ing whatsoever  appears  in  evidence  tending 
In  any  way  to  explain  or  contradict  the  ad- 
mission or  impair  the  force  and  effect  there- 
of (Bruck  V.  Ins.  Co.,  186  S.  W.  loc.  dt  757, 
and  cases  dted  therein),  and  It  has  In  numer- 
ous cases  been  helS  that  a  suffldent  explana- 
tion of  sudi  statements  in  the  proofis  of  death 
Is  made  when  it  is  shown  that  defendant's 
medical  examiners  have  made  reports  cover- 
ing the  examination  of  the  insured  at  the 
time  he  took  out  the  Insurance,  such  as  were 
made  in  this  case,  and  that  when  such  ex- 
planation Is  made  the  whole  matter  is  one 
for  the  Jury.  Glarkston  v.  Ins.  Co.,  supra; 
Bruck  V.  Ina.  Co.,  supra,  185  S.  W.  loc.  dt 
7S7;  Bncbhols  v.  In&  Co.,  supra ;  Coscarella 
T.  Ins.  Co.,  supra. 

In  its  motion  for  a  new  trial  the  defend- 
ant asked  the  court  to  grant  the  same  for 


the  reason,  among  others,  that  since  the  trial 
of  the  case  it  had  discovered  new  evidence 
that  was  Important  and  material,  and  tbat 
would  probably  produce  a  different  result  If 
Introduced  in  a  new  trial,  and  that  it  conM 
not  have  been  before  discovered  by  due  dil- 
igence, an'd  in  support  thereof  defendant  in- 
troduced an  affidavit  of  one  Mrs.  Mary  H. 
Boss,  who  stated  therein  ftiat  she  was  dohig 
dressmaking  work  In  the  home  of  th^  de- 
ceased during  the  summer  of  1910,  and  that 
during  that  time  Mrs.  Semfry  repeatedly 
said  to  her  that  her  husband  was  upon  a 
diet  because  he  was  suffering  from  Bright's 
disease,  and  that  he  came  home  for  Ids  meals 
because  he  could  not  get  his  food  cooked  in 
a  proper  manner  down  town.  It  Is  not  con- 
tended by  defendant  that  this  evidence  is  de- 
sired for  the  purpose  of  showing  that  Mrs. 
Bemfry  knew  that  her  husband  had  Brl^t's 
disease  or  for  the  purpose  of  impeaching  her 
testimony  to  the  effect  that  he  did  not  have 
such  disease,  but  only  for  the  purpose  of 
showing  that  he  was  suffering  from  Bright's 
disease  at  that  time,  and  that  the  plaintiff  to 
the  cause  had  admitted  the  same. 

[I]  While  it  is  the  rule  that  the  appellate 
court  will  look  with  less  scrutiny  upon  the 
action  of  the  trial  court  in  granting  a  new 
trial  on  account  of  newly  discovered  evidence 
than  it  will  when  such  court  has  refused  a 
new  trial  on  that  ground,  still  this  rule  does 
not  affect  the  main  rule  that  the  action  of  the 
trial  court  in  sustaining  or  overruling  a  mo- 
tion for  new  trial  on  account  <rf  newly  dis- 
covered evidence  is  not  to  be  disturbed  unless 
it  is  dear  that  the  discretion  lodged  in  the 
trial  court  has  been  abused.  Stahlman  ▼■ 
United  Rys.  Co.,  183  Mo.  App.  144, 166  a  W. 
312. 

[7]  Hie  very  question  that  was  tried  in 
this  case  was  whether  or  not  the  insured  had 
Bright's  disease  at  the  time  he  applied  for 
this  insurance.  Many  medical  witnesses 
were  produced  by  defendant  to  show  that 
deceased  did  have  this  disease  at  that  time. 
If  Mrs.  Bemfry  stated  to  thla  dressmaker 
that  her  husband  had  Bright's  disease,  this 
evidence  would  only  be  cumulative  of  that 
already  given  at  the  triaL  This  is  specially 
so  in  view  of  the  fact  that  if  Mrs.  Bemfry 
ma'de  this  statement,  it  undoubtedly  was 
founded  npon  some  medical  advice  that  had 
been  given  to  her  or  her  husband,  and  for 
these  reasons  her  statement  would  prObably 
have  no  greater  weight  with  the  Jury  than 
the  statement  of  the  doctors  themselves,  and 
defendant  produced  eight  or  ten  doctors  to 
swear  to  this  alleged  fact  The  question  as 
to  whether  Mr.  Bemfry  suffered  from 
Bright's  disease  at  the  time  he  took  out  tliis 
insurance  was  thoroughly  thrashed  over  at 
the  trial,  and  we  cannot  say  that  the  newly 
discovered  evidence  is  so  material  that  there 
would  probably  be  a  different  result  if  a 
new  trial  were  granted ;  at  least,  undn  these 
drcnmstancea,  we  cannot  sajr  that  tlie  court 
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abused  Its  discretion  In  refusing  to  grant  a 
new  trial  upon  the  grounds  mentioned. 
Stahlraan  r.  United  Rys.  Co.,  supra. 

[t1  Defendant  next  complains  that  tbe 
court  errcU  in  glTliig  plalntlfTs  instruction 
Xo.  1.  This  was  an  instruction  warning  the 
Jury  against  the  value  to  be  given  to  expert 
testimony,  and  is  an  exact  copy  of  the  one 
given  in  a  recent  case.  See  Smith  v.  Tele- 
phone C5o.,  113  Mo.  App.  loc.  clt.  443,  87  S.  W. 
71.  Defendant  introduced  a  great  deal  of 
expert  testimony  In  this  case,  and  conse- 
quently the  court  was  right  In  giving  this 
Instruction. 

Defendant  makes  the  point  that  In  the 
ease  at  bar  there  was  some  medical  testi- 
mony given,  based  upon  actual  iexaminatlons 
of  the  insured,  and  for  that  reason  the  In- 
struction should  not  have  been  given,  on 
the  ground  that  it  tended  to  mislead  the  Jury. 
This  same  point  was  made  In  the  case  of 
Snnith  V.  Telephone  Co.,  supra,  and  in  that 
case  the  point  was  ruled  adversely  to  defend- 
ant's contention  there.  We,  therefore,  rule 
against  the  defendant  on  this  point. 

■\Ve  have  carefully  examined  the  record  as 
to  matters  of  the  admission  and  rejection  of 
testimony,  and  find  no  error  In  the  action  of 
the  court  In  rulings  thereon. 

Finding  no  substantial  error  In  the  record, 
the  Judgment  Is  affirmed.    All  concur. 


OKET  ▼.  INDE5FENDENT  ORDER  OF  FOR- 
ESTERS.    (No.  1893.) 

{Springfield  Conrt  of  Appeals.    Missouri.    June 

26,  1917.     Rehearing  Denied  July 

24,  1917.) 

1.  INSVBAKCE  €=>819(4)—  Fbateknal  Insvb- 
ANCE — Action  on  Pouct — Evidence. 

In  an  action  on  a  fraternal  beneficiary  cer- 
tificate, where  the  death  proofs  show  death  by 
suicide,  a  prima  facie  case  for  defendant  was 
established;  the  certificate  providing  that  in  case 
ot  suicide  a  ratable  portion  only  should  be  paid. 

2.  EviDBNCB  «=9265(14):— Admissions— FBoors 
OF  Death — Ignobance. 

In  an  action  on  a  fraternal  beneficiary  cer- 
tificate which  provided' only  for  a  part  payment 
iza  case  of  suicide,  ^ridsoce  that  the  proof  of 
Ifath  was  made  by  beneficiary  without  personal 
riiiowiedge  of  the  facts  and  on  the  report  of  the 
:-oroner  was  sufficient  to  nullify  the  proof  of 
leath  as  an  admission  against  interest  Innding 
jpon  plaintiff. 

rEd.   Note.— For  other   cases,   see   Eividence, 
3ent.  Dig.  f  1042.] 

i.    Evidence    iS=>222(2)— Admissions— -Pboofs 

OF  Death — Admissibility. 

In  an  action  on  a  fraternal  beneficiary  cor- 
-ificate  reqniring  the  death  of  the  insured  to  be 
•stablished  tv  tbe  satisfaction  of  defendant's 
^:<ecotive  counsel,  a  statement  in  the  death  proof 
fiat  death  resalted  trom  suicide  was  not  render- 
ed inadmissible  as  a  statement  against  interest 
,xii  the  ground  that  the  certificate  did  not  require 
,x-oof  of  the  canse  of  death. 

[Ed.    Note.— For   other   case*,   see   Evidence, 
>ent.  Dig.  !  787.] 


4.  INSTTBAMCB    «=»147(1)— CONTRACT— FOBBMN 

OoiVTSACTflL 

Rev.  St  1009,  i  6946,  providing  that  auicidw 
shall  be  no  defense  in  an  action  on  an  insnrancs 
policy  in  the  absence  of  proof  that  the  insured 
contemplated  suicide  at  the  time  he  made  appli-' 
cation,  does  not  apply  to  a  Canadian  insurance 
contract,  althongb  sued  npon  in  this  state. 

[Ed.   Note.— For  other  cases,   see  Insnrance,: 
Cent.  Dig.  i  293.] 

5.  Jttdohent  ^9822(2)— Fobeion  Judoueicts 
— Effect. 

Where  action  was  brought  upon  an  insur- 
ance contract  in  Canada  and  judgment  rendered- 
therein,  in  a  subsequent  suit  in  this  state  on  the. 
same  contract  by  a  substituted  plaintiff  who 
was  the  real  beneficiary,  and  who  had  knowledge 
of  the  Canadian  suit,  if  the  Canadian  judgment 
was  binding  upon  the  original  plaintiff,  it  was' 
binding  upon  the  substituted  plaintiff,  of  whose 
claim  the  insurer  had  no  knowledge. 

[Ed.   Note. — For   other  cases,   see  Judgment, 
Cent.  Dig.  gg  1498,  1499.] 

6.  COTJRTB  €=»514  —  FOKEIGN   JtJDOMENTS  — 
COMITT. 

Where  a  suit  was  brongbt  upon  a  fraternal 
beneficiary  certificate  in  this  state,  and  subse- 
quently suit  was  brought  in  chancery  in  Canada, 
on  the  same  contract,  comity  did  not  require  dis- 
missal of  the  suit  in  this  state;  tbe  court  first 
acquiring  jurisdiction  usually  retaining  it 
throughout. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  U  1434,  1436.] 

7.  Equity  ®=343  —  Gbounds  —  Remedy  at 
Law. 

Since  the  purpose  of  eqnity  is  to  secure  to  a 
party  some  right  or  to  enforce  some  remedy  not 
available  at  law,  equity  will  not  entertain  juria- 
diction  where  an  adequate  remedy  at  law  exists, 

{Ed.  Note. — For  other  cases,  see  Equity,  Cent, 
g.  §§  121-140,  164-166.] 

8.  Abatement  and  Revivai,  «=5>10— Suits  at 
Law— FoBEioN  Surra. 

In  order  to  do  fnll  justice,  a  court  of  eq- 
uity may  restrain  a  party  from  instituting  or 
continuing  a  suit  at  law  involving  the  same 
subject-matter,  whether  such  suit  is  begun  in  a 
domestic  or  foreign  jurisdiction. 

[HH.   Note. — For  other  cases,  see  Abatement 
and   Hcvival,  Cent.  Dig.  §§  86-104.] 

9.  Judgment  4=»S13— Foreign  Juooherts— 
Comity. 

Courts  will  generally  through  comity  recog- 
nize the  validity  of  a  foreign  judgment  when  the 
court  rendering  it  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  i>erson. 

[Ed.   Note. — For  other  cases,   see  Judgment,' 
Cent..  Dig.  gi  1443,  1516.} 

10.  GOTTBTS  ®=»475(1)— GONCUBBENT  JuRISDIO- 

xioN— Retention  of  Jubisdiction. 
When  two  courts  have  co-ordinate  jurisdic- 
tion, the  one  whose  jurisdiction  first  attaches 
will  retain  it  and  proceed  to  final  judgment  re- 
gardless of  the  action  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  gg  1229,  1247-1257,  1250.] 

11.  Judgment  '3=>813— Fobbign  Judgmbnts— 
Comity. 

Recognition  of  the  validity  and  effect  of  a 
judgment  of  a  foreign  court  is  not  an  absolute 
legal  right,  but  rests  upon  comity. 

[Ed.   Note. — For  other   cases,   see   Judgment, 
Cent  Dig.  gg  1443,  1516.] 

12.  CotJBTs  e=»514  —  Conflicting  Juriboio^ 
TION — Pbiobtty— Foreign  Judgments. 

In  a  suit  upon  a  fraternal  beneficiary  cer- 
tificate wherein  a  Canadian   judgment  on  tha 
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same  Bubject-matter  was  pleaded  in  bar,  failare 
of  plaintiff  to  defend  in  the  Canadian  suit  was 
not  fatal  to  her  right  to  maintain  action  in  a 
Missouri  court,  which  first  acquired  jurisdiction. 
[Ed.  Note.— For  other  caites,  see  CJourts,  Cent. 
Dig.  I!  1434-1436.] 

Appeal  from  Circuit  Conrt,  Newton  Goun- 
ty ;  Carr  McNatt,  Judf^. 

Action  by  Mary  Jane  Ireland  against  the 
Independent  Order  of  Foresters  wherein  Fan- 
nie A.  Orey  was  subetltuted  as-  plaintiff. 
Judgment  for  plaintiff,  and  both  parties  ap- 
peal   Beveraed  and  remanded. 

T.  3.  MeComb,  of  Olilahoma  City,  OltL, 
George  Hubbert,  of  Neosho,  and  Stephen  O. 
Treadwell,  of  Oklahoma  City,  Okl.,  for  plain- 
tiff. R.  P.  &  C.  B.  Williams,  of  St  Louis, 
for  defendant 

COX,  P.  J.  This  suit  was  begun  in  the 
name  of  Mary  Jane  Ireland  as  plaintiff 
against  defendant  upon  a  benefit  certificate 
Issued  to  William  M.  Ireland  In  the  sum  of 
$5,000,  and  in  which  Mary  Jane  Ireland,  the 
mother  of  the  assured,  was  named  aa  benefi- 
ciary. The  defendant  was  at  that  time  and 
BtlU  is  a  corporation  incorporated  under  the 
laws  of  Canada,  with  Its  chief  place  of  busi- 
ness at  Toronto.  Mary  Jane  Ireland,  the 
named  beneficiary,  then  lived  at  Toronto. 
The  benefit  certificate  was  Issued  and  deliv- 
ered at  Toronto,  Canada,  and  was  payable 
there,  and  hence  was  a  Canadian  contract. 
The  Insured  died  at  Kansas  City,  Mo.,  and  the 
proofs  of  death  gave  the  cause  as  suicide. 
The  benefit  certificate  contained  provisions 
by  which  in  case  of  death  by  suicide  only  a 
ratable  portion  of  the  face  of  the  certificate 
would  be  paid ;  the  amount  depending  on  the 
time  the  benefit  certificate  had  been  In  force. 
Dnder  that  provision  the  amount  due  on  this 
benefit  certificate  In  case  of  death  by  suicide 
would  be  $2,260. 

This  suit  was  instituted  March  6,  1915,  and 
service  had  on  the  defendant  by  delivering 
copy  of  petition  and  summons  to  the  state 
superintendent  of  Insurance  March  15,  1915. 

On  July  7,  1915,  defendant  filed  answer 
which  was  a  general  denial. 

On  October  11,  1916,  Fannie  A.  Grey,  the 
present  plaintiff,  was  substituted  as  a  party 
plaintiff  in  the  place  of  Mary  Jane  Ireland, 
the  original  plaintiff,  for  the  reason  that  the 
benefit  certificate  sued  on  had  been  assigned 
to  her.  This  assignment  was  completed  April 
7, 1916. 

On  March  22,  1916,  defendant  began  a  suit 
in  equity  in  the  Supreme  Conrt  of  the  Prov- 
ince of  Ontario,  Canada,  at  Toronto,  against 
Mary  Jane  Ireland,  alleging  that  the  benefit 
certificate  was  Issued  at  Toronto,  and  that 
the  beneficiary,  Mary  Jane  Ireland,  lived  at 
Toronto,  that  she  had  begun  a  suit  in  New- 
ton county.  Ma,  on  the  benefit  certificate  and 
was  seeking  to  recover  thereon  the  sum  of 
$5,000,  alleged  the  death  of  the  insured  by 
suicide,  and  that  by  reason  of  that  fact  the 
amount  due  under  the  benefit  certificate  was 


$2,260  only,  and  asked  permission  to  pay 
that  amount  lato  court  for  her  benefit  and  to 
be  discharged  with  costs,  and  that  she  be  re- 
quired to  deUver  up  the  benefit  certificate 
for  cancellation.  (It  may  be  noted  here  that 
the  b^iefit  certificate  was  then  on  file  with 
the  petition  in  this  case  in  the  Newton  coua- 
ty  circuit  court.) 

Service  was  had  upon  Mary  Jane  Ireland 
in  the  Canada  suit  on  March  24,  1915.  No 
defense  was  made  to  this  action,  and  judg- 
ment was  rendered  therein  on  May  10,  1915, 
directing  the  company  to  pay  into  court  $2,- 
250,  and  adjudging  that  on  doing  so  it  should 
be  discharged  from  all  liability  under  the 
benefit  certificate,  and  enjoined  Mary  Jane 
Ireland,  the  defendant  in  that  suit,  her  serv- 
ants and  agents,  from  proceeding  with  this 
suit  in  Newton  county,  Mo.,  or  In  any  conrt 
other  than  a  court  of  competent  jurisdiction 
within  the  province  of  Ontario,  and  that  on 
payment  of  $2,250  into  court  said  Mary  Jane 
Ireland  should  deliver  up  the  benefit  certifi- 
cate to  be  canceled. 

After  Fannie  A.  Grey  had  been  subetltuted 
as  party  plaintiff  in  this  case,  an  amended 
petition  was  filed,  and  answer  thereto  was 
filed  in  which  the  Canada  Judgment  was 
pleaded  in  bar,  also  alleged  death  by  suldde, 
and  that  by  reason  of  that  fact  the  defend- 
ant could  only  be  liable  for  $2,250,  and  also 
alleged  that  the  present  plaintiff,  Fannie  A 
Grey,  knew  of  the  pendency  of  the  action  In 
Canada  and  took  no  steps  to  defend  it  bat 
permitted  it  to  go  to  judgment  and  the  orders 
to  be  made  therein  and  the  money  paid  Into 
conrt  without  giving  any  notice  to  the  com- 
pany that  she  claimed  any  interest  in  the 
fund. 

A  replication  was  filed  denying  that  the 
Insured  committed  suicide,  and  alleged  that 
while  Mary  Jane  Ireland  was  named  benefi- 
ciary in  the  benefit  certificate,  yet  it  was 
agreed  between  her  and  the  insured  and  Fan- 
nie A.  Grey  at  the  time  that  said  Mary  Jane 
Ireland  should  hold  the  same  in  trust  for 
Fannie  A.  Grey,  alleged  that  the  Newton 
county  circuit  court  first  acquired  Jurisdic- 
tion of  the  cause,  and  that  the  Canadian 
court. could  not  oust  that  jurisdiction,  and 
that  the  suit  in  Canada  was  begun  for  the 
sole  purpose  of  restraining  Mary  Jane  Ire- 
land from  prosecuting  this  action  in  the  New- 
ton county  circuit  court  Several  other 
things  were  alleged  in  the  replication  which 
we  do  not  deem  necessary  to  set  out  That 
part  of  the  petition  alleging  the  interest  of  T. 
J.  McComb  was  stricken  out  and  the  cause 
proceeded  with  Fannie  A.  Grey  as  the  only 
plaintiff. 

At  the  trial  the  Judgment  of  the  Canadian 
court  was  disregarded,  but  the  court  held 
that  the  suicide  statute  did  not  apply,  and 
judgment  went  for  plaintiff  for  $2^250,  the 
amount  due  by  the  terms  of  the  policy  If 
death  occurred  by  suicide. 

Both  parties  appealed,  the  plaintiff  con- 
tending that  she  should  have  recovered  $S,- 


Digitized  by^OOQlC 


Ho.) 


GREY  ▼.  IKDEPBNDENT  ORDER  OF  FORESTERS 


T81 


OOO,  and  defendant  contending  that  the  Can- 
ada judgment  sbonld  bave  been  recognised, 
and  judgment  entered  for  defendant 

Plalntlfr  contends  that  error  was  conunlt- 
ted  by  the  trial  conrt  In  refnslng  to  permit 
plaintiff  to  explain  the  proofs  of  death  which 
attributed  the  death  of  Insured  to  suldde  and 
to  show  that  death  did  not  result  from  sul- 
dde, and  cites  many  authorities  to  sustain 
the  position  that  proofs  of  death  do  not  al- 
ways bind  absolutely,  but  may  be  explained, 
and  that  a  party  may  show  that  as  a  matter 
of  fact  the  death  did  not  result  fram  suldde. 
We  agree  that  in  a  proper  case  that  may  be 
done,  and  are  of  the  opinion  that  It  should 
have  been  permitted  in  this  case,  but  we  fall 
to  find  in  this  record  anything  to  show  that 
the  court  refused  plaintiff  permission  to  ex- 
plain and  to  show  that  as  a  matter  of  fact 
the  death  was  not  from  suldde.  The  court 
excluded  some  evidence  offered  by  plaintiff 
as  to  what  she  learned  as  the  result  of  an  in- 
vestlgatl<w  made  by  her,  but  that  was  prop- 
erly exduded  because  calling  for  a  conclu- 
sion. Plaintiff  was  permitted  to  testify  how 
the  death  proofs  were  made  out  and  that 
they  were  made  on  hearsay,  and  not  on  per- 
sonal knowledge. 

[1  ]  The  court  refused  to  submit  to  the  Jury 
the  question  of  death  by  suicide,  and  this  is 
assigned  as  error  by  plaintiff. 

The  death  proofs  showed  death  by  suldde, 
and  that  made  a  prima  fade  case  for  defend- 
ant on  that  question  and  cast  the  burden  on 
plaintiff  to  show  that  death  did  not  result 
from  suldde,  or  to  explain  the  statement 
therein  contained  that  death  did  result  from 
suldde  In  such  a  way  as  to  destroy  the  effect 
of  It  as  an  admission  against  interest,  and 
thus  open  up  the  question  and  permit  it  to  be 
determined  on  the  proof  at  the  trial.  Ordina- 
rily the  plaintiff  makes  a  prima  fade  case  by 
the  introduction  of  the  certificate  and  proof 
of  the  death  of  the  Insured.  When,  as  in 
this  case,  the  defendant  relies  upon  suldde  as 
a  defense  dther  total  or  partial,  It  makes  a 
prima  fade  case  sustaining  that  defense  by 
introdudng  the  proofs  of  death  furnished  the 
company  when  these  proofs  show  death  by 
snidde,  and  if  these  death  proofs  are  not 
explained  or  contradicted  by  plaintiff,  a  ver- 
dict for  defendant  should  be  directed. 

If,  however,  the  plaintiff  at  the  trial  ex- 
plains how  the  statement  in  the  proofs  of 
loss  that  deceased  came  to  his  death  by 
suldde  were  placed  in  them,  and  this  is  done 
in  such  a  way  as  to  show  that  as  a  matter  of 
right  and  justice  that  statement  should  not 
be  held  as  binding  on  the  benefldary,  then  its 
value  as  an  admission  against  Interest  Is 
nulllfled,  and  as  far  as  that  question  is 
concerned  the  parties  are  reverted  to  their 
orlg^inal  positions,  and  the  burden  of  proof 
again  rests  where  it  would  have  been  had 
there  been  no  statement  In  the  proofs  of 
death  indicating  that  death  came  from  sul- 
dde. Bamberge  v.  Supreme  Tribe  of  Ben 
Hnr,   160   Ho.    App.    102,   189    S.    W.   236; 


Frader  v.  Ifet  Int.  Co.,  161  Mo.  App.  700, 
716-717,  141  S.  W.  036;  Coscarella  v.  In- 
surance Co.,  176  Mo.  App.  130,  187,  138,  167 
S.  W.  873;  Oftstens  v.  Supreme  Lodge, 
Knights  and  Ladies  of  Honor,  190  Mo.  App. 
67,  66,  176  S.  W.  264;  Stephens  v.  Met.  Life 
Ins.  Co.,  190  Mo.  App.  673,  680,  176  S.  W. 
263. 

[I]  It  was  shown  by  plaintiff  that  at  the 
time  the  death  proofs  were  made  out  the 
named  benefldary,  Mary  Jane  Ireland,  was 
a  resident  of  Toronto,  Canada,  and  had  no 
personal  knowledge  of  the  cause  of  the  in- 
sured's death.  The  blanks  for  proof  were 
furnished  her  there  and  by  her  sent  to  plain- 
tiff Fannie  A.  Grey,  and  these  blanks  were 
filled  in  by  her  and  sent  bad:  to  Mrs.  Ire- 
land, who  signed  and  swore  to  them.  The 
plaintlfl  Fannie  A.  Grey  had  no  personal 
knowledge  of  the  cause  of  death  of  the  in- 
sured, but  in  stating  in  the  blank  proofs  that 
it  was  suicide  by  cyanide  poison  she  relied 
on  newspaper  reports  and  the  statement  of 
the  coroner.  The  coroner  had  not  held  an 
inquest  for  the  reason  that  he  deemed  it  a 
plain  case  of  suldde  and  made  an  entry  to 
that  effect  In  his  record.  A  c<^y  of  this 
record  accompanied  the  proofs  of  death  and 
was  referred  to  therein  as  the  reason  for 
stating  that  the  death  was  caused  by  cyanide 
poison,  self-admlnlstered  with  suiddal  intent. 
The  statements  In  the  death  proofs  were  as 
follows: 

"Q.  10.  SUte  cause  of  death.  A.  10.  Gyanida 
poisoning.  See  coroner's  statement,  Kansas 
City,  Missouri,  V.  S.  A." 

"Q.  19b.  Was  the  death  of  deceased  caused  by 
his  own  act  or  hand?    A.  16b.  Yes. 

"Q.  15c  If  so,  state  fall  particulars.  A.  16c. 
See  statement  of  coroner,  Kansas  City,  Mis- 
souri. 

"Q.  16a.  Was  an  inquest  hdd  or  investigation 
as  to  the  cause  of  death  made  by  any  public 
officer?    A.  16a.  Yes. 

"Q.  leb.  If  80,  give  name,  address,  and  title 
of  sach  officer.  A.  16b.  See  coroner's  statement, 
Kansas  aty,  Missouri,  U.  S.  A." 

The  def«Ddant  therefore  had  notice  when 
the  proofj9  were  received  of  f&cts  suffldent  to 
lead  a  reasonable  person  to  b^eve  that  Mrs. 
Ireland,  in  making  the  statement  that  the 
death  of  deceased  was  caused  by  his  own  act 
or  hand,  was  making  it  on  information  re- 
ceived by  her  from  the  coroner,  and  not  on 
her  own  knowledge. 

We  think  the  explanation  as  to  how  the 
statements  in  the  death  proofs  as  to  the  cause 
of  death  came  to  be  placed  therdn  as  they 
were,  when  considered  in  connection  with  the 
proofs  themselves,  if  believed  by  the  jury,  was 
BUfBdent  to  show  that  these  statements  were 
made  on  hearsay  only,  and  with  no  personal 
knowledge  of  the  fatcts,  and  in  the  absence  of 
any  fraudulent  intent,  was  snffident  to  de- 
stroy the  prima  facie  binding  force  of  these 
statements  as  admissions  against  interest,  and 
was  suffldent  to  place  the  parties  in  the 
same  position  as  they  would  have  occupied 
had  these  statements  not  appeared  In  the 
proats,  whldi  is  that  the  question  of  death  by 
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splctdo.was  rdopened,  and  the  burden  of  proT- 
Ing  It  rested  with  defendant. 
:  From  what  we  have  said  it  results  that 
defendant's  Instruction  given  by  the  court 
that  in  no  event  could  it  be  held  liable  for 
more  than  $2,250  was  erroneous,  while  plain- 
tiff's refused  Instruction  No.  5,  which  told  the 
jury  that,  If  they  believed  that  in  making  the 
statement  In  the  death  proofs  that  death  was 
caused  by  suicide,  It  was  made  on  informa- 
tion furnished  by  others  and  without  personal 
knowledge  on  the  question,  then  the  fact  that 
the  proofs  of  death  contain  statements  to  the 
effect  that  the  deceased  came  to  his  death  by 
suicide  Is  simply  to  be  considered  by  you  as  a 
circumstance  in  connection  with,  all  the  other 
erldence  In  determining  the  main  question  of 
whether  or  not  the  Insured  came  to  his  death 
as  a  result  of  suldde,  if.  modified  so  as  to 
Inform  the  Jury  that,  if  these  statements 
were  made  without  personal  knowledge,  but 
merely  on  information  received  from  others, 
then  in  that  event  such  statements  were  not 
in  and  of  themselves  binding  on  plaintiff  as 
admissions  against  Interest,  but'  are  to  be 
considered  in  connection  with  other  testl- 
mdny,  might  properly  be  given.  We  think  the 
statement  in  this  Instruction  as  giv«i  that 
these  statements,  If  made  on  information  re- 
ceived from  others  'is  simply  to  be  consider- 
ed by  you  as  a  circumstance  in  connection 
*Ith  all  other  evidence,"  is  in  a  sense  a 
comment  on  that  testimony  and  might  im- 
press the  jury  that  It  was  their  doty  to  at- 
tach but  little  If  any  weight  to  it.  The  In- 
struction should  be  so  worded  as  to  leave 
the  jury  free  to  wdgh  the  testimony  without 
suggestion  from  the  court  as  to  how  much  or 
how  UtUe  weight  should  be  given  it 

.  [3]  Plaintiff  contends  that  the  benefit  cer- 
tificate does  not  require  proof  of  the  cause 
of  death,  and  for  that  reason  the  statement 
in  the  death  proofs  that  death  resulted  from 
suicide  was  not  admissible  aa  a  statement 
against  Interest. 

The  benefit  certificate  does  not  in  tenns  so 
require,  but  it  does  require  the  death  of  the 
insured  to  be  established  "to  the  satisfaction 
of  the  executive  council."  The  blanks  fui^ 
nlsbed  by  defendant  for  the  purpose  of  mak- 
ing proof  of  death  required  this  information 
to  be  furnished.  We  think  .the  reonlrement  a 
reasonable  one,  and  it  should  be  complied 
with  as  far  as  practical.  Plaintiff  recognized 
this,  and  gave  such  information  as  she  had 
and  should  be  bound  by  it  until  explained  as 
heretofore  indicated.  Plaintiff's  Instructions 
based  on  the  theory  contended  for  on  this 
question  were  properly ,  refused. 

[4]  Plaintiff  contends  that  defendant  fail- 
ed to  prove  that  it  was  a  fraternal  beneficia- 
ry association  or  that  it  was  authorized  to 
do  business  as  such  in  Missouri,  and  for  that 
reason  the  defense  of  suicide  la  not  avail- 
able to  defendant  under  our  statute. 

This  statute  (section  684S,  Stat.  1909)  does 
not  apply  to  this  case^  for  the  reason,  that 


the  contract  was  between  partites  not  citizens 
of  Missoorii  was  executed  and  delivered  In 
Canada,  and  was  payaUe  there,  and  hence 
was  a-  Canadian  contract,  and  not  a  Missouri 
contituit.  Under  these  facts  the  statute  does 
not  apply.  Lukens  v.  International  Life  Ids. 
Co,  (Sup.)  181  S.  W.  418,  421. 

If,  therefore,  the  Insured  committed  sui- 
cide, that  fact  is  available  to  defendant  in 
this  case  under  the  Missouri  law,  and  the 
question  of  whether  defendant  is  or  is  not  a 
fraternal  beneficiary  association  is  immateri- 
al. If  defendant  is  to  be  cut  off  from  that 
defense,  it  must  be  by  reason  of  the  law  of 
Canada,  where  the  contract  was  made,  bat, 
until  there  is  proof  of  the  provisions  of  the 
law  of  Canada  on  that  question,  it  must  be 
determined  by  our  courts  under  the  law  bi 
this  state,  and  by  that  law,  under  the  facts 
in  this  case,  the  rights  of  the  parties  are  to 
be  determined  by  the  contract  as  made  by 
them. 

[S]  Defendant  InslstB  that  the  Canadian 
Judgment  should  have  been  recognized  by  the 
trial  court  and  held  as  binding  on  the  plain- 
tiff, and  that  judgment  should  have  been  en- 
tered for  It. 

To  this  contention  plaintiff  first  answers 
that  the  present  plaintiff,  Fannie  A.  Gre;, 
could  not  In  any  event  be  bound  by  the 
Canadian  judgment,  for  the  reason  that  she 
was  the  real  party  In  Interest,  resulting  from 
the  fact  that  the  benefit  certificate  was  pro- 
cured and  held  for  her  benefit,  and  was  for- 
mally assigned  to  her  before  the  Canadian 
judgment  was  rendered.  This  position  on 
plaintlfTs  part  is  not  tenable.  The  com- 
pany knew  nothing  of  her  claim,  and  she 
knew  of  the  pendency  of  the  Canadian  suit 
against  Mary  Jane  Ireland,  who  she  says 
was  in  fact  her  trustee,  and  under  these  cir- 
cumstances she  is  in  no  better  position  than 
Mary  Jane  Ireland  would  be  If  there  bad 
been  no  assignment  of  the  benefit  certificate. 

[6]  The  plaintiff  Insisted  on  proceeding 
with  the  trial  of  her  case  regardless  of  tlie 
restraining  order  of  the  Canadian  court,  and 
the  trial  court  permitted  her  to  do  so,  therd)y 
disregarding  the  Canadian  judgment,  and  the 
court's  action  in  so  doing  Is  urged  as  error 
by  defendant 

In  passing  upon  this  question,  we  must 
keep  iu  mind  the  fact  that  this  court  in  de- 
termining the  questions  involved  in  this  ap- 
peal is  not  a  court  of  original  jurisdiction,  nor 
do  we  try  the  case  de  novo.  We  are  now  re- 
viewing the  action  of  the  trial  court,  which 
is  a  court  of  original  jurisdiction,  and  If  it 
acted  within  its  legal  rights,  and  did  not 
abuse  the  power  confided  to  It  by  the  law, 
then  Its  action  must  be  upheld. 

There  are  some  well-established  and  gener- 
ally recognized  rules  that  we  think  have  some 
bearing  on  the  question  now  before  us.  The 
following  may  be  noted: 

[7]  The  purpose  of  a  court  of  equity  geoe^ 
ally  Is  .to  secure  to  a  party,  some  right  or 
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enforce  some  remedy  not  available  In  a 
court  of  law.  Equity  therefore  does  not  en- 
tertain Jurisdiction  If  the  party  seeking  to 
invoke  Its  exercise  has  an  adequate  remedy 
at  law. 

[8]  In  order  that  full  and  complete  justice 
may  be  done  between  the  parties  and  the 
rights  of  each  be  fully  protected  a  court  of 
equity  may,  and  In  a  proper  case  will,  re- 
strain a  party  from  instituting  or  continuing 
the  prosecution  of  a  suit  at  law  InvolTing  the 
same  matter  tHen  to  be  adjudicated  in  the 
equity  court;  this,  too,  regardless  of  whether 
the  suit  at  law  is  begun  in  a  domestic  or  a 
foreign  jurisdiction.  7  Ruling  Case  Law,  p. 
1070,  §  108:  High  on  Injunction  (4th  Ed.)  vol. 
1,  §  103 ;  Moton  v.  Hull,  77  Tex.  SO,  13  S.  W. 
849,  8  li.  R.  A.  722;  Hawkins  v.  Ireland, 
64  Minn.  339,  67  N.  W.  73,  58  Am.  St.  Rep. 
534 ;  Cole  V.  Cunningham,  183  U.  8.  107,  10 
Sup.  Ot.  268,  33  li.  Ed.  538. 

[9]  Courts  generally  through  a  ^>ecie8  ot 
courtesy  called  comity  will  recognize  the 
validity  of  a  foreign  judgment  when  it  is 
shown  that  the  court  rendering  It  had  Juris- 
diction of  the  subject-matter  aad  of  the  per- 
sons of  the  parties  litigant. 

[1 0]  When  two  courts  have  co-ordinate  Ju- 
risdiction, the  one  whose  jurisdiction  first 
attaches  will  retain  it  and  proceed  to  final 
judgment  regardless  of  the  action  of  the  oth- 
er court.  State  ex  rel.  Sullivan  et  al.  r.  Rey- 
nolds, 209  Mo.  161,  107  S.  W.  487,  16  Ij.  R.  A. 
(N.  S.)  963,  123  Am.  St  Rep.  468,  14  Ann. 
Cas.  198 ;  Granite  Co.  v.  Wadsworth,  115  Ala. 
570,  22  South.  157;  Sherrod  v.  State,  14  Ala. 
App.  57,  71  South.  76;  Freeman  v.  Howe, 
24  How.  450,  16  li.  Ed.  749;  Home  Ins.  Co. 
V.  Howell,  24  N.  J.  Eq.  238 ;  Akerly  v.  VilaB, 
15  Wis.  401;  Wallace  v.  McOonneU,  13  Pet 
136,  150,  10  U  Ed.  95. 

In  this  case  It  Is  conceded  that  the  Missouri 
court  first  acquired  jurisdiction  of  this  cause 
both  as  to  subject-matter  and  persons.  After 
this  the  defendant  instituted  Its  suit  In  Can- 
Ida  asking  as  a  part  of  the  relief  an  order 
enjoining  the  further  prosecution  of  this  ac- 
tion in  the  Missouri  court.  Judgment  was 
E)rocured  in  the  Canada  court  before  this  suit 
in  Newton  county  came  to  trial,  and  then  de- 
rendant  sought  to  interpose  the  Canada  Jud«;- 
nent  in  bar  of  this  action.  The  trial  court 
refused  to  recognize  its  binding  force  as 
lefore  stated  and  proceeded  to  trial  and  Judg- 
nent. 

[11]  The  duty  to  recognize  the  vaUdity  and 
jffect  of  a  judgment  or  proceedings  of  a 
x>urt  in  a  foreign  jurisdiction  rests  upon 
X)mity,  and  it  is  not  regarded  as  an  abso- 
ute  legal  right  Stowe  v.  Belfast  Sav.  Bank 
O.  C.)  92  Fed.  90,  loc.  cit  96;  Cole  v.  Cun- 
ilngham,  133  U.  S.  107,  113,  10  Sup.  Ct  269, 
!3  L.  Ed.  638.. 

In  the  Stowe  Case  it  is  said : 

"Comity  concedes  and  allows,  b|it  does  not 
nthhold  or  prohibit  It  yields  as  favor  what 
sannot  be  claimed  as  a  right" 


In  the  Cole  Case  the  court  said : 
"A  rule  of  comity  is  a  self-imposed  restraint 
upon  an  authority  actually  possessed," 

If,  theo,  we  stand  strictly  on  the  question 
of  legal  right  we  could  not  say  that  the 
trial  court  erred  in  refusing  to  recognize  the 
binding  force  of  the  Canadian  judgment; 
for  as  a  matter  of  law  such  recognition 
could  not  be  demanded  as  a  legal  right.  A 
court  of  equity  In  restraining  the  prosecu- 
tion of  an  actioii  at  law  does  not  undertake 
to  restrain  the  law  court  Its  process  is  not 
directed  to  the  court  but  to  the  party  liti- 
gant Its  action  and  its  judgment  is  in  per- 
sonam only,  and  while  a  party  restrained  may 
be  dealt  with  for  violating  the  restraining  or- 
der, the  jurisdiction  of  the  court  in  which  his 
action  is  pending  is  not  affected  by  the  re- 
straining order.  Since  the  trial  court  refused 
to  recognize  the  binding  force  of  the  Judgment 
of  the  Canadian  court  the  question  for  our 
determination  is  whether  in  doing  so  it 
violated  a  fixed  rule  of  comity.  Did  the 
trial  court  in  the  exercise  of  its  powers 
violate  the  rule  of  comity  prevailing  between 
this  country  and  Canada,  and  thus  make 
it  incumbent  upon  us  to  reverse  its  action? 

In  looking  at  this  question  the  first  thing 
to  do  is  to  ascertain  what  was  involved  and 
what  was  there  In  the  case  to  call  for  the 
recognition  of  the  Canadian  judgment  The 
only  issue  involved  on  the  merits  of  this 
case  was  the  amount  due  on  the  policy. 
Plaintiff  claimed  $5,000.  Defendant  admit- 
ted $2,260,  and  ctMitended  it  owed  no  more. 
The  amount  was  to  be  determined  by  the 
terms  of  the  policy,  and  whether  or  not  the 
deceased  committed  suicide,  and,  if  he  did, 
whether  that  fact  was  available  to  defend- 
ant to  reduce  the  amount  of  the  liability. 

In  the  Canadian  suit  exactly  the  same  is- 
sues were  involved.  True,  the  statement 
of  claim,  corresponding  to  the  petition  in 
our  practice,  filed  in  the  Canadian  court 
asked  for  an  Injunction  restraining  the 
plaintiff  in  tbe  suit  in  Newton  county  from 
further  prosecuting  that  action  as  a  part  of 
the  reUef  demanded,  but  the  Issues  of  fact 
in  the  two  cases  were  exactly  the  same,  and 
a  Judgment  in  the  Missouri  court  where  the 
policy  was  on  file  would  as  effectually  dis- 
pose of  the  policy  as  would  the  decree  of  the 
Canadian  court  ordering  it  delivered  up  for 
cancellation.  The  Missouri  court  had  ac- 
quired Jurisdiction  first  Under  these  cir- 
cumstances vriiy  should  it  not  proceed  to 
final  Judgment  according  to  the  general  prac- 
tice and  in  conformity  to  the  recognized  rule 
that'when  two  courts  have  co-ordinate  Juris- 
diction, the  one  first  acquiring  jurisdiction 
win  proceed  to  final  judgment  regardless  of 
the  action  of  the  other  court? 

We  find  nothing  in  this  case  that  suggests 
any  reason  why  the  Missouri  court  after  ac- 
quiring Jurisdiction  of  both  the  subject-mat- 
ter and  the  persons  of  the  parties  to  the  suit 
should  surrender  it  or  should  recognize  aa 
binding  on  the  court  or  the  parties  a  Judg- 
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ment  rendered  by  the  Canadian  court  pass- 
ing on  the  same  issues  In  a  suit  begun  tbere 
after  this  suit  had  been  begun  here. 

In  the  statement  of  claim  filed  In  the 
Canadian  court  It  is  alleged  that  at  the  time 
the  certificate  of  Insurance  was  issued  the 
company  bad  Its  head  office  at  Toronto, 
Canada,  and  the  bolder  of  the  certificate  and 
the  beneficiary  both  lived  there,  and  that  the 
beneficiary  Mary  Jane  Ireland  stlU  lives 
there;  that  the  Insured  committed  suicide, 
and  by  reason  of  that  fact  the  company  was 
only  liable  for  $2,260;  that  a  suit  had  been 
begun  against  the  company  by  the  named 
beneficiary,  Mary  Jane  Ireland,  In  the  cir- 
cuit court  of  Newton  county.  Mo.,  demanding 
the  full  amount  of  the  policy;  that  $2,250 
had  been  tendered  and  refused.  On  these 
facts  a  restraining  order  to  stop  the  prosecu- 
tion of  the  suit  in  Missouri  was  asked,  and 
also  that  the  company  be  permitted  to  de- 
posit in  court  $2,260  for  the  benefit  of  the 
beneficiary  and  be  discharged;  and  that 
the  benefit  certificate  be  delivered  up  to  be 
canceled  and  for  costs. 

There  is  no  allegation  that  It  would  be 
expensive  or  inconvenient  for  the  company 
to  defend  the  suit  in  Missouri,  or  that  they 
could  not  secure  their  rights  as  effectually 
by  trial  in  Missouri  as  in  Canada.  No  charge 
that  the  suit  was  brought  in  Missouri  to 
evade  the  provisions  of  the  law  of  Canada. 
No  facts  are  alleged  or  reason  shown  why 
the  Canadian  court  of  chancery  should  take 
Jurisdiction,  except  the  fact  that  in  the  Mis- 
souri court  the  ibenefidary  was  claiming 
15,000,  when  the  company  In  fact  owed  but 
$2,250.  No  allegation  whatever  that  the 
Issue  of  the  amount  due  under  the  policy 
could  not  be  as  fairly,  conveniently,  and 
Cheaply  tried  In  Missouri  as  in  Canada  or 
that  any  different  rule  of  law  would  apply 
in  the  Missouri  court  The  only  reason  whleh 
can  be  assigned  for  their  course  In  bringing 
a  suit  in  Canada,  as  far  as  this  record  goes. 
Is  that  the  company  preferred  to  have  their 
case  tried  in  Canada  rather  than  In  Missouri, 
and  this  without  giving  any  reason  for  the 
course  taken.  Since  the  Issues  to  be  tried 
In  the  two  courts  were  exactly  the  same,  and 
the  Missouri  court  first  acquired  Jurisdic- 
tion, and  no  reason  being  alleged  or  In  any 
way  appearing  why  full  and  complete  Justice 
could  not  be  secured  In  the  Missouri  court,  it 
seems  to  us  that  the  failure  to  recognize  the 
rule  of  comity  between  nations  and  courts 
la  more  pn^perly  diargeable  against  the 
Canadian  court  than  the  Missouri  court. 
Akerly  v.  Vilas,  15  Wis.  401. 

If  the  suit  in  Canada  had  been  instituted 
first,  and  plaintiff  had  thereafter  started  this 
action  in  Missouri  and  asked  a  restraining 
order  against  the  further  prosecution  of  the 
suit  In  Canada,  and  alleged  no  ground  there- 


for except  a  dispute  as  to  the  amount  due, 
and  the  court  had  granted  the  relief  and 
made  the  order,  we  should  have  no  hesitancy 
in  holding  that  it  was  error. 

While  courts  of  equity  have  the  power  to 
restrain  a  party  from  prosecuting  an  action 
at  law  either  In  a  domestic  or  foreign  Juris- 
diction, yet,  when  they  do,  they  should  and 
do  follow  the  well-known  rules  of  equity 
procedure,  and  never  exercise  the  power  thus 
possessed  arbitrarily.  An  examination  of 
the  cases  in  which  the  power  has  been  ex- 
ercised will  show  that  In  each  case  tbere  was 
some  fact  brought  to  the  attention  of  the 
court  which  made  it  appear  that,  unless  the 
restraining  power  of  the  equity  court  was  in- 
voked In  behalf  of  the  party  asking  it,  some 
injury  would  befall  him. 

We  do  not  mean  to  be  understood  as  hold- 
ing that  we  can  pass  on  the  correctness  of 
the  ruling  of  the  Canadian  court.  This  we 
cannot  do.  We  only  call  attention  to  the 
facts  of  this  case  to  show  their  bearing  on 
the  question  of  the  propriety  of  the  action  of 
the  trial  court  in  refusing  to  recognize  the 
binding  forc^  of  the  Canadian  Judgment 
Under  the  showing  made  in  this  case  the 
trial  court  could  well  have  reached  the  con- 
clusion that  the  sole  purpose  of  the  defend- 
ant in  attempting  to  forestall  a  trial  of  the 
Issues  here  was  to  get  the  same  Issues  tried 
in  a  court  which  it  deemed  more  friendly 
to  Its  side  of  the  controversy. 

[12]  No  defense  was  made  to  the  Canadian 
suit  but  we  do  not  think  that  fatal  to. plain- 
tiff's cause.  She  was  in  court  already,  and 
had  the  right  to  assume  that  her  rights  would 
be  there  protected  against  any  arbitrary  or 
unauthorized  action  of  a  foreign  court,  and 
if  she  were  willing  to  rest  on  that  assurance 
and  run 'the  risk  of  b^ng  proceeded  against 
for  contempt  by  the  foreign  court  and  the 
court  here  was  of  the  opinion  that  it  was 
not  bound  by  the  rules  of  comity  to  nonsuit 
her,  we  do  not  think  the  fact  that  she  fail- 
ed to  defend  the  Canadian  suit  under  those 
circumstances  should  bar  her  from  proceed- 
ing here. 

We  do  not  understand  that  the  recognized 
rule  of  comity  binds  a  court  that  has  first 
acquired  jurisdiction  of  a  cause  to  recognise 
as  binding  a  Judgment  of  a  foreign  court 
rendered  in  a  suit  subsequently  begun  in  the 
foreign  Jurisdiction  when  it  appears  that 
there  must  have  been  some  ulterior  modve 
that  prompted  that  suit,  and  no  reason  In  lav 
or  equity  is  shown  for  the  exercise  of  the 
equity  power  of  the  foreign  court  Our  con- 
clusion is  that  no  error  was  committed  in 
refusing  to  recognize  the  Canadian  Judgment 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  and  the  cause  remanded. 

STURGIS  and  FARRINGTON,  JJ,  eoncnr. 


Digitized  by 


Google 


Mo.) 


VAN  DE  TEKB  ▼.  EAITBAS  CITT 


785 


VAN  DS  TBRE  ▼.  KANSAS  0IT7  et  aL 
(No.  12154.) 

(Kanaas  Oity  Coart  of  Appeals.     Miaaourl. 
June  11,  1917.     Rehearing  Denied 
July  2,  1917.) 

I.  Dauageb  $=3 133  —  e:zc£88itk  Daicaoxs  — 

Loss  OF  Wife's  Sebticzs. 
In  a  hnsband's  action  for  Iom  of  wife's  serv- 
ices and  for  expense  of  medical  attention  to  her, 
[nado  necessary  by  injuries  received  by  her  when 
i  billboard  blew  over  and  fell  upon  her,  in  which 
it  was  alleged  that  her  "entire  body  was  bruised, 
sprained,  and  injured,"  and  proved  that  her  bacic 
was  injured,  a  verdict  for  $1,200  was  not  ezces- 
live. 

[Ed.   Note.— For  other   cases,   see  Damaces, 
3ent.  Dig.  H  368,  369,  386-396.) 

i.  MuNiciFAi.  Corporations  ^9791(2)  — Ob- 

STBTJCTIONB  ON  SIDEWALK— DUTT  OF  CiTT. 

If  a  billboard  on  a  tddewalk  was  rightfully 
diere,  the  dty  would  not  be  negligent  if  by 
>rclinary  care  it  would  not  have  kaown  that  it 
kblb  in  a  dangerous  condition  a  sufficient  length 
>f  time  before  the  Injury  to  a  pedestrian  to  have 
mabled  it  by  reasonable  efforts  to  have  remedied 
:fae  situation,  and  it  would  not  be  required  to 
ipprehend  danger  or  investigate  in  the  alMence 
>f  something  which  would  reasonably  give  &o- 
;ice  of  the  billboard's  condition. 

[Ed.   Note. — For  other   cases,  see  Municipal 
I^orporations,  Gent.  Dig.  |  1648.] 

i.  MtrwioiPAi,  Corporations  «=s»780  —  Ob- 
structions ON  Sidewalk— Dott  of  Ottt. 
If  a  billboard  was  in  the  traveled  ridewalk 
ivhere  it  had  no  right  to  be,  and  where  the  law 
mposes  upon  the  city  the  positive  and  affirma- 
jve  duty  of  removing  it,  its  duty  was  to  either 
remove  it  or  see  that  it  was  fastened,  and  if  it 
■emained  for  such  time  that  the  city  had  notice, 
ictual  or  constructive,  of  its  bein^  there,  and 
lad  reasonable  time  and  opportunity  to  either 
■emove  it  or  to  investigate  the  secarity  of  its 
fastenings  and  make  them  secure  and  failed  to 
lo  either,  then  the  city  has  neglected  its  duty, 
ind  is  liable  to  a  pedestrian  for  the  damage 
-esulting  from  the  insecurity. 

[Ed.   Note. — For  other   cases,   see  Municipal 
Corporations,  Cent.  Dig.  f  1634.] 

[.  MnNiciPAL  Corporations  «s»762(2)  —  Ob- 
STBCCTIONS  ON  Sidewalk  —  Tjabilitt  or 
Owner. 
As  to  individuals  who  put  a  billboard  consti- 

uting   an   unlawful  obstruction   in    the  street, 

beir  duty  was  to  make  it  aboolutely  safe. 
[Ed.  Note.— For  other  cases,  see  Municipal 

:;orporations^  Cent.  Dig.  U  1606-1608.] 

i.  Municipal  Corporations  «b»816(2)  —  Im- 
JTTBT  ON  Sidewalk— Petition. 

A  petition  alleging  that  a  billboard  was  out 
n  the  sidewalk  in  a  condition  where  it  might 
-eastMiably  be  anticipated  that  it  might  fall 
lown  and  injure  a  pedestrian,  and  the  defeud- 
Liits  negligently  allowed  it  to  remain  there  In 
ucb  condition,  by  reason  of  which  it  did  fall 
lown  and  injnre  plaintifiTs  wife,  did  not  limit 
be  case  to  that  of  a  matter  otherwise  lawful 
D  itself,  but  charged  that  it  was  an  unlawful 
>bstructlon  which  ft  was  the  duty  of  the  city  d- 
ber  to  remove  or  make  reasonably  secure. 

[Ed.    Note. — For   other   cases,   see   Municipal 
^jrporationa,  Cent.  Dig.  {  1712.] 
i.  Municipal  Corporations  9=>8W{1)  —  In- 
juries ON  Sidewalk  —  Evidence  —  Suffi- 

CIENCT. 

Evidence  held  to  show  that  the  billboard  was 
D  such  condition  that  it  might  reasonably  be 
ixpected  to  fall. 

[Ed.   Note. — For  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  §  1739.]  1 


7.  Appeal  and  Bbbob  «3>1064{!9— Rbvuw— 
Bevebsible  Error. 

Where  the  billboard  was  clearly  an  unlawful 
obstruction  in  the  street,  there  Is  no  reversible 
error  in  iastmction  which  told  the  jury  tliat  If 
they  believed  the  billboard  fell,  such  fact  was 
prima  facie  evidence  of  its  unsafe  construction 
or  insufficient  maintenance. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  4221,  4222.] 

8.  Municipal  Corporations  «=>822(1)  —  In- 
JURIES  ON  Sidewalk— Instructions. 

An  instruction  that  the  fact  that  the  bill- 
board fell  was  prima  facie  evidence  of  its  un- 
safe construction  or  insufficient  maintenance 
does  not  assume  the  city's  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1768.] 

9.  Municipal  Oobpobations  «b»822(1)  —  In- 
juries on  Sidbwauc- Inbtructionb. 

An  instruction  that  the  fact  that  the  bill- 
board fell  was  prima  facie  evidence  of  its  un- 
safe construction  or  insufficient  maintenance  if 
coiftlicting  with  defendant's  instruction,  explicit- 
ly stating  that  the  mere  fact  titat  the  billboaid 
fell  did  not  authorize  a  finding  that  the  city 
failed  to  exercise  ordinary  care  to  see  that  said 
billboard  was  maintained  in  a  reasonably  safe 
condition,  ware  so  because  too  favorable  to  de- 
fendant city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1768.] 

10.  Municipal  Corporations  «=»816(10)— In- 
jubses  on  Sidewalk- Variance. 

Under  the  allegation  that  plaintiff's  wife's 
"entire  body  was  bruised,  sprained,  and  injur- 
ed," an  injury  to  her  back  cannot  be  said  to  be 
outside  the  pleadings. 

[Bd.  Mote. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1722.] 

11.  Triai.  «a>260(l)  —  Instructions  —  Be- 
quests. 

A  requested  instruction  is  properly  refused 
where  it  is  fully  covered  by  given  instructions. 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  651.] 

Appeal  from  Circuit  Court,  Jackson  Counr- 

ty ;  Dan'l  E.  Bird,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Madison  Van  De  Vere  against 

Kansas  City  and  others.    Judgment  for  plaln- 

tlfl,  and  named  defendant  appeals.    Affirmed. 

J.  A.  Harzfeld  and  A.  F.  Smith,  both  of 
Kansas  City,  for  appellant.  W.  Haley  Beed 
and  Cook  &  Gossett,  all  of  Kansas  Oity, 
for  resiKMidents. 

TBIMBLE,  J.  This  is  a  suit  by  a  husband 
for  loss  of  his  wife's  services,  and  for  ex- 
pense of  medical  attention  to  her,  caused 
and  rendered  necessaiiy  by  an  injury  she  re- 
ceived from  a  blllboardon  the  sidewalk  which 
the  wind  blew  over  upon  her  as  she  passed. 
It  Is  the  second  appearance  of  the  case  in 
this  court.  See  Van  De  Vere  v.  Kansas  City, 
187  Mo.  App.  297,  173  S.  W.  696,  for  the 
former  opinion.  That  appeal  was  by  defend- 
ant Kansas  City  from  the  action  of  the  trial 
court  In  sustaining  a  motion  to  set  aside 
an  Involuntary  nonsuit,  and  to  grant  plain- 
tiff a  new  trial.  The  judgment  sustaining 
said  motion  was  affirmed.     Upon  a  retrial 
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of  tbe  case,  tbe  plaintiff  recovered  Jadgment 
In  the  sum  of  $1,200  against  the  defendants 
Kansas  City,  Uoyd  Aledes,  and  the  Majestic 
Theater  C5ompany.  The  city,  the  only  solvent 
defendant,  alone  appealed. 

[1]  At  the  time  of  the  Injury,  the  defend- 
ant Taylor  &  Winn  Construction  Company 
was  constructing  for  Medes  a  building  on 
the  west  side  of  Walnut  street  lu  Kansas 
City  between  Eleventh  and  Twelfth  streets, 
at  what  Is  known  as  1122  Walnut  To  keep 
pedestJlans  and  the  public  away  from  said 
building  while  In  course  of  construction,  a 
fence  was  built  out  in  the  sidewalk  about 
midway  between  the  front  of  the  building 
and  the  outer  edge  of  the  walk.  This  fence 
consisted  of  upright  posts  at  Intervals  stand- 
ing on  boards  laid  flat  on  the  sidewalk  and 
weighted  with  stones  and  then  planks  were 
attached  to  the  posts  similar  to  the  way 
an  ordinary  plank  fence  Is  made.  On  the 
outside  of  this  fence,  that  is,  on  the  portion 
of  the  walk  left  for  the  use  of  the  public, 
Medes  permitted  the  defendant  Majestic  Con- 
struction Company  to  place  a  huge  billboard 
about  9  or  10  feet  high  and  10  or  12  feet 
long.  This  billboard  was  fastened  to  the 
barricade  or  fence  above  mentioned,  and  a 
strip  of  lumber  three-eighths  of  an  inch 
thick  and  3  inches  wide  ran  from  the  top  of 
the  billboard  in  the  center  back,  to  a  Joist 
in  the  building.  The  lower  part  of  tbe  bill- 
board had  a  similar  piece  extending  back 
to  a  two-by.-four  driven,  as  a  stake,  into  the 
ground,  ^ese  two  pieces  are  referred  to 
as  "cleats,"  and  were  "tacked"  to  the  Joist 
and  stake  and  to  the  bUlboard  by  one  eight- 
penny  nail  in  each  place.  As  plaintlfTs  wife 
J  was  passing,  an  ordinary  gust  of  wind  blew 
the  billboard  over  upon  her,  knocking  her 
Into  a  mortar  box  at  the  curbstone  and 
seriously  Injuring  her.  There  can  be  no  ques- 
tion In  this  court  but  that  the  fall  of  this 
heavy  billboard  upon  plaintiff's  wife  in- 
jured her,  and  there  is  no  ground  whatever 
for  us  to  say  that  the  verdict  is  excessive 
as  claimed  by  defendant.  When  the  bill- 
board fell,  the  fence  or  barricade  west  over 
with  It.  The  billboard  was  there  at  least 
as  long  as  ten  days  or  two  weeks,  and 
possibly  longer  before  it  fell.  The  injury 
occurred  at  noon,  and  the  place  in  question 
was  on  one  of  the  busiest  thoroughfares  of 
the  city  and  In  the  heart  of  the  business  sec- 
tioa  During  the  time  the  billboard  was 
on  the  sidewalk  the  city's  building  Inspector 
was  there  a  number  of  times  inspecting  the 
construction  of  the  building  and  the  methods 
and  conditions  adopted  and  In  existence  in 
and  about  said  building,  and  among  the  mat- 
ters to  be  Inspected  were  the  precautions 
necessary  for  the  safety  of  the  public  in  pass- 
'  ing  a  building  in  process  of  erection.  The 
billboard  served  no  purpose  in  the  erection  of 
the  building,  but  was  used  solely  to  adver- 
tise the  theater. 
[2]  Tbe  main  contention  of  the  dty  Is  that 


the  case  was  erroneously  sabmltted  to  Uh 
Jury  upon  a  different  theoi7  from  that  predi- 
cated In  the  petition.  Appellant's  view  k 
that  the  petition  presents  merely  the  ns".al 
and  ordinary  case  of  negligence  growing  or 
of  something  that  lawfully  and  rightfnDr 
belonged  where  it  was,  but  ttiroa^  wr*^ 
lack  of  care,  either  in  its  original  constmc- 
tlon  or  through  failure  to  see  to  Its  coali- 
tion afterward,  it  contained  an  element  of 
danger  which  resulted  in  injury  to  anotbei. 
which  ordinary  care  would  have  prevent*d. 
Of  course  if  that  is  the  cause  of  action  pn< 
sented  by  the  petition,  then  before  plaintiff 
can  recover  he  must  offer  evidence  at  leas 
tending  to  show,  on  the  part  of  the  dtr, 
a  neglect  of  such  duty  as  tbe  law  reqniiv-! 
of  the  dty  under  those  circumstances.  For 
Instance,  if  the  billboard  in  this  case  was  u 
a  place  where  it  ba3  a  right  to  be,  then  tb 
city  would  not  be  guilty  of  negligence  unles 
it  knew,  or  hy  tbe  exercise  of  ordinary  cut 
should  have  known,  that  the  billboard  wts 
not  securely  fastened  in  the  first  place  or  hs'l 
become  insecure  afterwards,  and  that  it  fawx 
or  should  have  known  this  for  such  a  len^ 
of  time  before  the  injury  as  would  enable  ii 
by  reasonable  effort  to  have  remedied  tbe 
situation.  And,  in  sudi  case,  unless  then 
was  something  which  reasonably  gave  notice 
to  the  city  of  danger,  it  would  not  be  n- 
quired  to  apprehend  dangn'  or  to  make  u 
investigation  to  see  whether  it  was  or  wis 
not  likely  to  fall  or  be  thrown  down.  0<»- 
sequeatly,  if  the  cause  of  action  presented  br 
plaintiff's  petition  is  of  the  nature  Jnst  stated. 
it  is  essential  to  plaintlfPs  recovery  to  pro- 
duce evidence  tending  to  show  that  the  di; 
either  knew  the  billboard  was  not  secore'^v 
fastened  in  the  first  place  or  had  beconu 
insecure,  or  that  the  city  had  notice  of  socii 
facts  as  that  It  should  have  known  of  tbe 
Insecurity,  for  a  time  sufficiently  long  before 
the  injury  to  enable  it,  in  the  exercise  of  m- 
sonable  exi>editlon,  to  remedy  tbe  Eitnatloii. 
IS]  But  if  the  billboard  was  out  in  tlie 
traveled  sidewalk  in  a  place  where  it  bad  n<' 
right  to  be,  and  where  the  law  Imposes  npoc 
the  dty  the  positive  and  affirmative  duty  of 
removing  it  regardless  of  whether  it  is  se- 
curely or  insecurely  fastened,  then  the  dfj 
imposed  upon  the  dty  is  vastly  dlfleietL 
It  was  its  duty  to  either  remove  the  obstruc- 
tion or  to  see  that  it  was  fastened  at  least 
securely  enough  so  that  it  would  not  far.  '<• 
be  thrown  down  undw  ordinary  conditions 
reasonably  to  be  expected.  And  If,  under 
circumstances  from  whldi  it  could  reasoniMi' 
be  expected  that  the  billboard  might  f8U  or 
be  caused  to  fall,  socb  board  remained  » 
the  sidewalk  for  such  a  length  of  time  tbi: 
the  dty  knew,  or  should  bave  known.  «f 
its  beii^  there  and  bad  reasonaUe  time  isi 
opportunity  to  either  remove  it  or  to  invert!- 
gate  the  security  of  its  fastenings  and  mait 
them  secure  against  ordinary  contlngeodes. 
and  tbe  dty  failed  to  do  either,  then  the  d? 
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has  neglected  Ita  duty,  and  Is  Uable  to  a 
pedestrian  for  tbe  damage  resulting  from  tbe 
insecarlty  of  sucb  billboard. 

It  Is  tberefore  Important  to  examine  the 
petition  to  see  wbat  Is  the  nature  of  the 
cause  of  action  all^^  therein.  Defendant 
'  says  the  petition  is  not  drawn  so  as .  to 
^  present  the  theory  that  the  billboard  was  an 
-  unlawful  obstruction  upon  the  street.  Bnt 
we  cannot  agree  to  this.  True,  the  petition 
does  not  state  in  so  many  wmrds  that  the  bUl- 
board  wf^a  an  iiolAwful  obstruction,  but  it 
alleges  all  the  facts  from  which  the  legal 
•  conclusion  to  that  effect  necessarily  follows. 
It  shows  that  a  billboard  was  placed  in  the 
sidewalk  of  a  heavily  traveled  street.  The 
character  of  the  object,  and  the  place  where 
it  was  pnt,  necessarily  made  it  an  unlavr- 
ful  obstruction.  The  i)etltlon,  after  stating 
these  facts,  then  shows  that  plalntlfTs  wife 
.  was  a  pedestrian  on  said  walli ;  that  Is,  she 
■  was  using  the  street,  and  was  one  who  was 
In  a  position  to  complain  of  the  billboard  as 
an  obstruction.  Now,  after  doing  this,  the 
petition  does  not  state  whether  the  bill- 
board was  unsafely  and  insecurely  put  up  In 
the  first  place,  or  whether  It  afterwards  be- 
came so.  It  merely  charges  that  by  "reason 
of  the  carelesaiess  and  negligence  of  defend- 
ants" the  billboard  toppled  or  f^l  over  and 
injured  plaintiff's  wife.  Further  on,  the  peti- 
tion alleges  that  the  negligence  of  the  defend- 
ants consisted  In  this,  to  wit:  That  said  blU- 
boards  were  in,  and  were  allowed  to  remain 
in,  an  insecure  and  unsafe  condition,  and 
that  said  billboards  were  In  sucb  unsafe  and 
insecure  condition  for  a  sufficient  length  of 
time  fbr  the  defendants  and  each  of  them, 
by  the  exercise  of  ordinary  care,  to  have 
known  of  such  condition  and  to  have  rem- 
edied the  same.  In  other  words,  the  petition 
alleged  that  the  billboard  was  out  in  the 
sidewalk  in  a  condition  where  it  might  rea- 
sonably be  anticipated  that  it  might  fall 
down  and  injure  a  pedestrian,  and  the  de- 
fendants negligently  allowed  It  to  remain 
there  in  suclv  condition,  by  reason  of  which 
it  did  fttU  down  and  injure  plalntiif's  wife. 
Now  wbat  was  the  duty  of  defendants  in 
tills  situation? 

[4]  As  to  tlie  individual  defendants  who 
put  this  unlawful  obstruction  in  the  street, 
their  duty  was  to  make  it  absolutely  ■  safe. 
We  need  not  concern  ourselves  with  them, 
however,  since  their  rights  are  not  Involved 
here.  The  question  is,  What  was  the  duty 
resting  upon  tbe  city?  Here  was  something 
in  tbe  street  that  had  no  right  to  be  there. 
Tbe  city  could  remove  it  whether  it  was  se- 
cure or  insecure.  If  now  tbe  city  knew  or 
should  have  known  that  it  was  there  and 
chose  not  to  remove  it,  did  not  the  duty  rest 
upon  the  city  to  see  .that  it  was  at  least 
reasonably  secure?  And  If  the  city,  with 
either  actual  or  oonstmctlve  knowledge  of 
Its  unlawful  presence  in  the  street,  allowed 
it  to  remain  there  without  takins  any  pr»- 


caotlbns  to  see  that  It  was  TcasoAably  aeon^ ' 
when  by  reason  of  the  billboard's  txisltloD 
and  location  it  could  reasonably  be  expected 
that  it  might  fall  or  be  caused  to  fail,  tlien 
tbe  dty  was  negligent  and  became  liable  for 
the  consequences  of  its  fail  upon  plalntllTs 
wife.  The  authorities  fully  support  this 
view.  In  Stranb  t.  St  Louis,  175  Mo.  413, 
416,  75  8.  W.  100,  101,  the  Snprone  Oourt 
say  that: 

Such  an  obstruction  upon  a  public  sidewalk 
"is  one  which  the  city  wa>  bound  to  see  was 
lilcely  to  cause  injury  to  some  pedestrian." 

In  Sallee  v.  aty  of  St  Louis,  15^  Mo.  615, 
622,  54  S.  W.  463,  465,  the  Supreme  Court 
say: 

"The  law  makes  it  the  absolute  duty  of  the 
dty  to  remove  the  nuisance  within  a  reasonable  - 
time,  and  holds  it  liable  for  damage  resulting 
from  neglect  of  that  duty." 

In  Lundy  v.    Sedalla,  162  Mo.  App.  218, 
220,  144  S.  W.  889,  890,  it  is  said  of  a  tree 
limb  extending  over  the  sidewalk,  which  did ' 
not  constitute  an  obstruction  to  travel  such 
as  an  object  on  the  walk : 

"If  the  city,  in  the  exercise  of  reasonable  dil- 
igence, could  have  made  tbe  discovery  and  re- 
moved the  limb  before  plaintiCrB-  injury,  it  was 
liable  for   its   want   of   proper   diligenoe." 

See,  also,  Drake  v.  Kansas  City,  190  Mo. 
S70,  381-386.  88  S.  W.  689,  109  Am.  St  Kep. 
759;  Wheat  v.  City  of  St  Louis,  179  Mo. 
672,  578,  78  S.  W.  790,  64  U  R.  A.  29^ 
Gerdes  v.  Christopher,  etc.,  Co.,  124  Mo.  347, 
853,  354,  27  S.  W.  615;  Benton  v.  City  of 
St  Louis,  217  Mo.  687,  700,  118  S.  W.  418, 
129  Am.  St  Rep.  661;  Spalding  v,  Zlegler, 
173  Mo.  App.  698,  704,  160  S.  W.  14;  Dough- 
erty V.  City  of  St  Louis,  251  Mo.  514,  526, 
627,  158  S.  W.  326,  46  L.  R,  A.  (M.  S.)  330. 

[5]  The  bilLboard  being  an  unlawful  ob- 
struction in  the  street  which  the  city  was 
bound  to  either  remove  or  to  see  that  It  was 
reasonably  secure,  the  negligence  specilled . 
in  the  petition  did  not  limit  the  case  to  that 
of  a  matter  otherwise  lawful  In  Itself,  and 
hence  the  theory  upon  which  the  case  was 
submitted  was  not  outside  the  scope  of  the 
I>etition. 

[$]  The  idaintiff's  instructions  8ul>mitted 
the  case  as  depending  upon  two  matters  af- 
fecting the  care  required:  (1)  Whether  under 
the  circiuustances  shown  In  evidence  It  could 
reasonably  be  expected  that  the  billboard  on 
the  sidewalk  might  fall  or  be  caused  to  fall ; 
and  (2)  whether  the  city  knew  of  It  so  exist- 
ing under  such  likelihood  or  by  the  exercise 
of  reasonable  care  should  have  known  of  It 
so  existing,  for  a  length  of  time  reasonably 
sufficient  to  have  had  It  removed  or  to  make 
it  secure.  Instruction  D  told  the  jury  that 
such  a  structure  upon  the  sidewalk  In  Wal- 
nut street  was  an  unlawful  obstruction,  and  ' 
it  was  the  duty  of  the  dty  to  remove  it  or 
to  cause  it  to  be  fastened  so  that  It  would 
not  fall  under  conditions  that  might  reason- 
ably be  expected  to  arise,  provided  the  city 
knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  of  tbe  existence  of  said' 
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Ullboard  In  time  reasonably  sufficient  to  haT^ 
enabled  the  city  to  remove  It  or  more  safely 
secure  it.  This  correctly  stated  its  duty. 
Waltemeyer  t.  Kansas  Cl^,  71  Mo.  App.  364, 
358.  With  reference  to  the  question  of 
whether  the  eTldaice  was  sufficient  to  show 
that  the  billboard  was  in  such  condition  as 
that  it  might  reasonably  be  expected  to  fall. 
It  should  be  observed  that  the  evidence  was 
ample  to  show  this.  The  billboard  was  of 
such  a  size  and  height  as  to  ofFer  a  large 
area  for  the  April  winds  to  exert  a  powerful 
force  upon  it.  The  fastening  of  it  to  the 
fence  was  no  protection,  since  the  fence  It- 
self was  insecure,  resting  upon  planks  laid 
upon  the  sidewalk.  The  two  cleats,  one  at 
the  top  and  the  other  at  the  bottom  of  the 
billboard,  were  too  slight  to  hold  such  a 
structure,  and  it  was  apparent  at  once  that 
the  workmen  in  passing  In  and  out  of  the 
building  with  material,  or  that  other  causes, 
such  as  the  wind,  ete.,  would  soon  loosen  the 
fastenings  the  billboard  had,  and  that  it  was 
only  a  question  of  time  till  it  would  be 
knocked  or  blown  over. 

[7-1]  Tnder  the  circumstances  of  this  case, 
where  the  billboard  is  clearly  an  unlawful 
obstructloa  In  the  street,  there  Is  no  reversi- 
ble error  in  instruction  E  which  told  the  Jury 
that  if  they  believed  the  billboard  fell,  as 
mentioned  in  the  evidence,  then  such  fact 
voBs  prima  fade  evidence  of  Its  unsafe  con- 
struction or  Insufficient  maintenance.  Gal- 
lagher 7.  Edison  Illuminating  Co.,  72  Mo. 
App.  576;  Shuler  v.  Omaha,  Kansas  City  & 
Eastern  R.  Co.,  87  Mo.  App.  618,  623;  Tate- 
man  v.  Chicago,  etc.,  B.  Co.,  96  Mo.  App. 
448,  453,  70  S.  W.  514;  Jones  v.  Kansas  City, 
ete.,  R.  Co.,  178  Mo.  528,  543,  544,  77  S.  W. 
800,  101  Am.  St  Rep.  434.  Whether  the  dty 
was  negligent  or  not  was  submitted  in  all 
the  other  Instructions  both  fbr  plaintiff  and 
defendant,  so  that  the  Jury  could  not  have 
failed  to  know  that  the  dty  must  have  been 
negligent  before  any  liability  arose.  Instruc- 
tion E  does  not  assume  the  dty's  negligence. 
Besides,  defendant's  instruction  No.  4  explic- 
itly told  the  Jury  that  the  mere  fact  that  the 
billboard  fell  did  not  authorize  a  finding  that 
the  dty  failed  to  exerdse  ordinary  care  to 
see  that  said  billboard  was  maintained  in  a 
reasonably  safe  condition.  If  there  is  any 
element  of  irrecondlability  In  these  two  in- 
structions, it  arises  because  defendant's  in- 
struction may  have  been  too  favorable  to  the 
dty.  For  if  the  billboard  was  an  obstruction 
in  the  street  and  was  likely  to  fall  or  might 
be  expected  to  do  so,  then  it  was  the  dty's 
duty  to  exerdse  reasonable  care  to  see  that 
it  was  secured  so  that  it  would  not  do  so 
under  all  reasonable  contlngendes. 

[10]  Under  the  allegation  that  plaintiff's 
wife's  "entire  body  was  bruised,  sprained, 
and  injured,"  we  cannot  see  how  an  injury 
to  her  back  can  be  said  to  be  outside  of  the 
pleadings. 


[11]  Instruction  No.  0,  saying  that  If  the 
MUboard  at  the  time  of  its  ftill  was  so  erect- 
ed and  secured  that  an  ordinarily  prudent 
penon  would  not  antidpate  tliat  It  would 
fall  in  the  drcumstancea  as  they  then  exist- 
ed, the  verdict  should  be  for  the  defendant 
city,  was  properly  refused,  as  it  was  fully 
covered  by  other  instructions  that  were  glren. 

Other  objections  are  made,  but  they  are 
without  merit.  The  case  was  fairly  tried, 
and  the  Judgment  should  not  be  disturbed. 
It  la  therefore  affirmed.    All  concur. 


TORBITT  V.  HAYES.    (Na  12416.) 

(Kansas  City  Court  of' Appeals.     Missouri. 

May  21,  1017.     On  MotiiHi  for 

Rehearing,  July  2,  1917.) 

1.  Affbai,  and  Sbbor  «=>866<2)— Draruuu 

TO  EVIDENOS— BVIDBNCB  CONSIDKBKD. 

On  ai^eal  from  an  order  overruling  defend- 
ant's demurrer  to  the  evidence,  plaintifiTa  evi- 
dence alone  will  be  considered,  except  where 
iuch  evidence  or  the  conceded  ^cts  may  be  in 
defendant's  favor. 

2.  Fbaud  «s>2ft— Frauduleut  Repissbiita- 

TIONB—RbLIANCB  on  REFBB8KNTATIOII8. 

That  plaintiff  was  upon  the  land  received  la 
exchange  for  his  own  would  not  predude  him 
from  saying  that  be  was  deceived  as  to  the  acre- 
age, since  in  a  large  body  of  land,  affirmed  ta 
contain  374  aeres,  one  cannot  well  observe  with 
the  eye  that  it  is  short  in  so  small  a  proportioo- 
ate  part  as  53  acres. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  H  20,  23.] 

3.  FbaTTD     «=»11(1)— AcnONABLB      FBAtlB  — 

Opinion. 
If  defendant's  representations  as  to  the  nam- 
ber  of  acres  contained  in  the  farm  given  in  ex- 
change for  plaintiff's  were  only  affirmations  ot 
an  <^nion,  there  was  no  actionable  fraud. 

[Ed.  Note.— For  other  eases,  see  Tnmd,  Cent 
Dig.  {  12.] 

4.  E^iAUD  «=>11(1)— EyiDBNCB— BzoHANOK  or 
Land. 

In  an  action  to  recover  damages  for  fraod 
and  deceit  in  an  exchange  of  land,  defendant'* 
statements  as  to  the  number  of  acres  were  ex- 
pressions of  opinion,  and  plaintiff  ooold  not  n- 
cover  for  an  alleged  shortage  of  63  acres. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  f  12.] 

6.  Fraud  «s>11(1)— BzpaBsaioN  or  Opihios 

OB  ESTUtATE. 

In  an  exchange  of  land,  defendant's  state- 
ment "I  have  374  acres,  and  maybe  400,"  or 
that  "I  think,"  or  "I  believe,"  I  have  it  «» 
tantamount  to  an  express  notice  that  he  wu 
only  expressiivg  an  opinion  or  giving  an  e«ti- 
mate. 

[Ed.  Note.— Fbr  other  casea^  see  TtxaA,  Cent 
Dig.  i  12.] 

6.  Fhaud  93»13(2)  —  AcnoNAB!.*  Fbaud  — 

Repbebentations. 
Defendant  was  not  liable,  in  an  action  M 
fraud  and  deceit  unless,  with  intent  to  defrtiM. 
he  represented  the  matter  spt^en  of  aa  a  fo<t 
of  hM  own  knowledge,  and  plaintiff  relied 
thereon. 

[Ed.  NotOk— For  other  cases,  sae  Fniad,  Cent 
D«.  8  4.] 
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On  Motion  lor  Rehearlag.  . 

7.  FBAUD    ij    1 10     BXCBAWOB    OF   LaHD— Bvi- 
DENCE — BOVTIOnSNCY. 

Where  plaintiff,  in  an  action  for  damagea 
for  an  alleged  shortage  in  acreage  in  an  ex- 
change of  land,  choae  fraud  aa  the  ground  for 
relief,  he  oould  not  recover  by  proof  alone  of 
the  alleged  shortage,  althou^li  such  proof  might 
have  entitled  him  to  relief  in  an  action  of  a 
different  nature. 

[Ed.  Note.— For  other  caseB,  see  Fraud,  Cent 
Dig.  ii  44,  45.1 

Appeal  from  Circuit  Court,  Saline  County ; 
Samuel  Davis,  Judge. 

"Not  to  be  officially  pnblislied." 

Action  by  Louella  E.  Torbltt  against  B. 
J.  Hayes.  Judgment  for  plaintiff,  and  de- 
fendant aK>eaIa.    Reversed. 

Sam  G.  Major,  of  Fayette,  B.  M.  Beynolds 
and  Dugglns  &  Dugglns,  all  of  Marshall,  and 
R.  M.  Bagby,  of  Fayette,  for  appellant  J.  L. 
Stq;>hens,  M.  B.  Conley,  and  H.  A.  Collier, 
all  of  Columbia,  A.'W.  Walker,  of  Fayette, 
and  Joshua  Barbee,  of  Marshall,  for  respond- 
ent. 

EXiLISON,  P.  J.  PlalntUTs  action  was 
Instituted  to  recover  damages  for  fraud  and 
deceit  in  an  exchange  of  lands.  The  Judg- 
ment in  tlie  trial  court  was  for  the  plaintiff. 

[1  ]  It  appears  that  plaintiff  owned  a  farm 
of  210  acres  in  Boone  county,  and  defend- 
ant a  farm,  about  20  miles  away,  said  to 
contain  374  acres,  in  the  Missouri  river  bot- 
tom in  Howard  county.  They  exchanged 
fbrms  by  defendant  paying  to  plaintiff  as  a 
difference  in  value  the  sum  of  |3,000.  It  is 
claimed  by  plaintiff  that  defendant  fraudu- 
lently, with  intent  to  deceive,  represented  to 
him,  while  the  negotiations  were  in  progress, 
as  a  matter  of  fact,  that  there  were  as  many 
as  374  acres  in  the  farm ;  that  he  relied  upon 
such  representations,  and  made  the  exchange ; 
but  that  shortly  afterwards  he  became  sus- 
pidons  tliat  there  were  not  that  many,  and 
had  the  tract  surveyed,  which  disclosed  there 
were  but  321  acres,  and  this  action  is  for 
damages  in  the  value  of  that  shortage  of  B3 
acres.  Under  a  weU-recognli»d  rule  we  must 
pat  the  evidence  for  defendant  aside,  and 
judge  the  case  from  a  consideration  of  plain- 
tiff's alone,  except  where  such  evidence  or 
the  conceded  fkcts  may  be  in  defendant's  fa- 
vor. Montgmnery  v.  Railroad,  181  Mo.  477, 
79  S.  W.  930. 

There  is  no  pretense  ttiat  there  was  any 
specific  warranty  that  there  were  874  acres, 
but  It  is  claimed  by  plaintiff  tliat  defendant 
fraudulently  and  specifically  stated  and  rep- 
resented, with  Intent  to  deceive,  that  there 
were  that  number,  when  he  either  knew  that 
was  not  true,  or  affirmed  it  as  a  fact,  not 
knowing  whether  it  was  true  or  false,  and 
that  plaintiff  relied  upon  such  representa- 
tioDs,  and  was  thereby  induced  to  make  the 
exchange.  On  the  other  hand,  defendant  in- 
sists that  all  statements  as  to  acreage  by 


him  woe  not  made  as  a  fket,  but  were  mare' 
matters  of  oiiinion. 

[2]  The  record  shows  that  plaintlfl  saw 
the  tuna  twice  before  the  exchange,  one 
time  with  defendant,  who  showed  him  over 
the  tract;  tliat  they  went  about  it  from 
place  to  place,  and  spoke  of  and  considered 
distances  from  one  point  to  another;  that 
they  viewed  the  lowest  and  highest  parts 
(that  is,  what  is  called  first  and  second  bot- 
tom), and  estimated  the  acreage  of  each,  as 
well  as  the  productive  power  of  each;  and 
that  they  looked  at  and  estimated  the  acre- 
age of  some  "accretions"  (that  is,  lands  form- 
ed and  gained  by  the  wash  of  the  river  from 
other  places).  It  was  principally  during  tliis 
visit  to  the  farm  that  defendant  is  charged 
to  have  givffli'  the  fraudulent  assurances  that 
there  were  374  acres.  The  case  of  Judd  r. 
Walker,  216  Mo.  312,  114  S.  W.  979  (affirm- 
ing the  opinion  of  Judge  Nortoni  of  the  St. 
Louis  Court  of  Appeals  in  114  Mo.  App.  128, 
89  S.  W.  558,  and  questioning  the  opinion  of 
tills  court  in  Mires  v.  'SummerviUe,  85  MOk 
App.  183),  is  the  latest  statnnent  of  the  rule 
which  slioald  govern  in  cases  where  false 
representatloins  are  shown  to  have  Induced  a 
sale,  and  the  right  of  the  vendee  to  rely  up- 
on such  representations.  If  that  case  ap- 
plies to  the  matters  shown  in  the  testimony 
for  plaintiff,  together  with  the  conceded  facts 
then  we  must  hold  that  a  case  was  made 
for  Urn ;  for  the  fact  that  he  was  upon  the 
land  will  not  preclude  blm  from  saying  he 
was  deceived,  since  in  a  large  body  of  land, 
affirmed  to  contain  374  acres,  one  cannot 
very  well  observe  with  the  eye  that  It  is 
short  in  so  small  a  proportionate  part  as  53 
acres. 

[3]  But  if  the  evidence  discloses  that  the 
representations  are  only  affirmations  of  an 
opinion,  the  case  is  radically  different,  for 
every  one  knows  that  an  opinion  is  an  esti- 
mate, and  not  an  affirmation  of  a  specific 
fact.  Hence  it  Is  held  in  Dunn  v.  White,  63 
Mo.  181,  and  other  cases  before  and  since, 
that  liability  cannot  be  based  on  matter  of 
opinion,  or  general  affirmation.  In  People's 
Nat.  Bank  v.  Central  Trust  Co.,  179  Mo. 
649,  664-666,  78  S.  W.  618,  we  find  a  case, 
while  not  like  this,  tliat  is  yet  strongly  11- 
Instrative  of  the  rule  in  question.  It  was, 
as  here,  for  fraud  and  deceit.  The  defend- 
ant represented  that  certain  notes  then  be- 
ing sold  were  secured  by  mortgage  on  200 
head  of  cattle,  when  in  fact,  while  there  was 
a  mortgage,  there  were  no  cattle.  It  was 
held  that  tlie  facts  did  not  Justify  the  idain- 
tiff  in  believing  that  the  defendant  was  un- 
dertaking, of  his  own  knowledge,  to  verify 
the  truth  of  the  assurance,  and  hence  no  ac- 
tion would  lie. 

[4]  Now,    applying   plaintiff's    own    testi- 
mony and  that  of  Ills  son,  we  find  that  no 
reasonable  ground  existed  for  him  to  believe 
that  defendant  was  representing  as  a  fact 
I  that  there  were  374  acres  in  the  farm,  or 
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tbat  he  did  any  Arate-than.  give  Ills  estimate. 
It  must  be  borne  In  mind  that  the  land  "laid 
in  a  curve"  on  the  Missouri  river  so  tbat  the 
river  ran  around  two  sides  of  it  Ijveiy  one 
knows,  and  the  evidence  in  plaintiff's  behalf 
discloses,  that  the  number  of  acres  in  a  giv- 
en tract,  thus  situated,  is  unstable,  and  that 
what  you  have  at  one  time  may  shortly  be 
more  or  less.  In  fact,  more  than  100  acres 
of  this  land  was  conceded  to  be  accretion. 

Plaintiff's  son  was  wWi  him  when  the  land 
was  looked  over,  and  we  find  that  his  first 
statement  of  defendant's  representations  are 
on  the  indefinite  order,  viz.  "874  acres,  or 
more;"  that  they  found  the  land  was  In  a 
carve  of  the  river;  that  defendant  showed 
them  different  parts,  and  that  he  said  there 
were  65  acres  in  the  wheat  stubble  by  drill 
measure;  that  he  pointed  out  another  piece, 
and  said,  "In  this  piece  there  is  100  acres;" 
and  "that  up  there  in  that  piece  of  com  there 
are  50  acres,  and  down  here  around  the  bam 
and  the  other  there  will  be  about  10  acres"; 
and  he  said,  "There  is  a  124  acres  down  there 
in  the  accretion." 

So  the  plaintiff's  own  testimony  continues 
In  the  same  indeflnlteness.  The  first  he 
heard  of  the  farm  was  through  his  own 
agent,  who  spoke  to  him  of  the  "Cooper  farm 
— 374  acres  or  more."  He  testified  that  de- 
fendant "took  me  and  my  son  over  the  farm. 
He  showed  us  a  strip  of  timber  on  the  north 
side,  and  said  there  was  about  50  acres  In 
it" ;  that  "we  then  went  down  to  the  river, 
till  we  came  to  a  place  that  you  call  an  ac- 
cretion, where  the  old  river  bank  used  to 
run.  We  got  out  and  walked  over  there." 
They  then  looked  at  different  houses  on  the 
place,  and  discussed  distances  from  one 
point  to  another.  "I  said  to  him,  'How  far  is 
It  up  to  the  north  line?'  and  he  says  200 
acres  laid  between  him  and  Mrs.  Moore,  must 
have  been  three-quarters  of  a  mile,  and  then 
the  White  land  came  in  al>out  a  quarter  or 
a  half  a  quarter."  Then  "I  asked  him  how 
far  it  was  across?  He  said,  'From  where 
we  stand'  he  thought  It  was  a  good  deal  over 
a  half  mile." 

Then  plaintiff  testified  that  this  occurred: 

- "  'Well,'  I  said,  'do  not  think  you  have  got 
374  acres  here  over  across?'  He  pulled  out  a 
plat;  he  said,  'Here  is  the  last  sur\'ey,  Mr. 
Torbitt,  that  1  have  got;  made  in  1901  by  Mr. 
Wisely,  private  survey ;  Mr.  Wisely  wasn't  a 
surveyor,  but  it  is  a  private  survey ;  that  land 
cut  out  shoved  275  acres  in  this  bottom  up- 
land, and  showed  124  acres  in  this  lowland  (ac- 
cretion) ;  I  believe  I  got  400  acres,  but  this 
survey    is    a    private    survey,    not    on    record.' 

'Well,'  I  said  to  him,  'Mr.  Hayes,  let's  see  bow 
much  have  you  got  in  cultivation?*  'Well,'  he 
says,  'he  thouglit  there  was  175  acres.'  I  says, 
'How  much  have  you  got  in  wheat?'  He  says 
'he  thought  he  had  50  acres.'  'Well,'  I  says, 
'all  round  here  (indicating),  the  pasture  and 
the  bam  lot,  you  think  it  will  make  400  acres?' 
He  said,  'he  did.'  'Now,'  be  says,  'there  is  124 
acres  of  that  land  down  there  (accretion)  which 
makes  400  acres.  Torbitt.'  'Well,'  I  says,  'I 
don't  doubt  you  have  got  the  land.'  He  says, 
'I  have  made  land  ever  since  I  owned  it.'  (re- 
ferring to  axicretions)." 


It  is  true  that  id 'answer  td'a  qnestion  as 
to  bow  many  acres,  did  defendant  lepreaait' 
he  bad,  the  answer  was,  "374  acres."  Bat 
the  connection  of  all  such  evidence  shows- 
that  he  was  stating  a  belief  or  an  opinion, 
and  not  fraudulently  and  deceitfully  making 
a  false  statement  Thus  in  connection  with 
the  foregoing  a  witness  answered,  "Well,  he 
said  he  thought  it  would  be  nearer  400  acres 
than  374." 

[5, 1]  It  is  manifest  that,  when  one  person 
says  to  another,  "I  have  374  acres  or  more," 
In  a  large  body  of  land,  or  that  "I  have  374 
acres  and  maybe  400,"  or  that  "I  think,"  oi 
"I  believe,"  I  have.  It  is  tantamount,  for 
all  practical  purposes,  to  an  express  notice 
that  be  does  not  know  the  number  of  acres, 
and  is  only  expressing  an  opinion,  or  giving 
an  estimate.  It  can  make  no  difference  how 
positive  one  may  express  his  opinion  or  be- 
lief, for  he  may  have  a  confident  opinion  and 
a  strong  belief,  yet  he  may  not  know,  and 
he  is  not  guilty  of  fraud  in  expressing  such 
opinion.  To  be  liable,  in  this  character  of 
action,  he  must,  with  Intent  to  defraud,  rep- 
resent the  matter  spoken  of  to  be  a  fact, 
when  he  knows  it  is  not,' or  does  not  know 
whether  it  is  or  not  Plaintiff  recognized 
this  idea  when  the  petition  was  drawn,  for  it 
is  alleged  therein  that  "defendant  made  the 
representations  positively  as  of  his  own 
knowledge,  and  plaintiff  believed"  them,  etc. 

In  this  connection  it  is  well  to  remark  that 
this  case  is  not  put  upon  the  simple  ground 
that  plaintiff  bought  and  paid  for  a  certain 
number  of  acres  which  defendant  failed  to 
convey  and  deliver.  In  such  case  he  would 
be  entitled  to  a  Judgment  for  the  value  of 
the  shortage.  Just  as  he  would  for  a  shorts 
age  In  any  other  commodity  purchased,  how- 
ever innocent  of  fraud  defendant  might  be. 
Nor  is  this  a  case  for  rescission ;  on  the 
contrary,  when  defendant  heard  of  plaintiff's 
dissatisfaction,  hq  Immediately  suggested  a 
rescission,  and  plaintiff,  as  he  had  a  right  to 
do,  declined.  He  has  elected  to  place  his 
remedy  in  fraud  and  deceit.  In  doing  so.  be 
has  taken  upon  himself  the  burden  of  clearly 
proving,  not  only  that  he  did  not  get  what  be 
bought,  but  that  his  failure  to  get  it  was 
through  the  fraud  of  the  .defendant  "Tbe 
scienter  then  becomes  the  very  gist  of  tbe 
proceeding."  Dunn  v.  White,  supra,  63  Mol 
184. 

It  Is  apparent,  from  the  argument  and 
brief  for  plaintiff,  that  it  U  thought  if  It  be 
shown  that  the  trade  was  made  on  a  basis  of 
there  being  374  acres,  piainticrs  case  is  estab- 
lished. But  that  iB  fair  from  true.  Plaintiff 
has  chosen  the  remedy  of  fraud  and  deceit, 
and  to  show  that  a  trade  was  made  on  a 
basis  of  374  acres  is,  alone,  far  from  being 
sufficient  to  make  out  such  a  case. 

We  are  satisfied  that  defendant's  denwrrer 
to  the  evidence  should  have  been  sustained, 
and  the  judgment  will  therefore  be  reversed. 
AH  coacur. 
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On  Motion  for  Rehearing. 

A  motion  for  rehearing  complaina  that  we 
overlooked  the  testimony  of  Mrs.  Torbltt,  a 
coplalntlff.  Her  testimony  Is  not  substan- 
tially different  from  that  we  have  dwelt  upon 
In  the  (4>lnlon.  It  is  short,  and,  taken  to- 
gether, shows  upon  its  face  that  Hayes  was 
doing  no  more  than  giving  expression  to  his 
opinion.  She  said  Hayes  told  her  he  had  374 
acres,  "and  he  thought  there  was  more ;  that 
he  would  be  willing  to  say  there  was  more." 
Besides,  she  stated,  in  terms,  that  her  hus- 
band represented  her  in  the  trade. 

[7]  The  suggestions  of  counsel  in  support 
of  the  motion  for  rehearing  make  it  appro- 
priate to  repeat  what  we  said  in  the  forego- 
ing <^lnion,  that  plaintiffs  have  chosen  the 
remedy  in  this  case  of  fraud  and  deceit 
They  may  have  had  other  remedies  for  the 
deficl^icy  in  the  number  of  acres,  perhaps 
less  difficult  to  maintain;  but,  having  chosen 
their  ground  of  action,  they  must  prove  the 
scienter.  The  mere  fact  that  they  got  a  less 
number  of  acres  than  they  were  to  get  will 
not,  of  Itself,  sustain  such  an  action.  Dunn 
V.  White,  63  Mo.  181;  Nauman  v.  Oberle,  90 
Mo.  666,  3  S.  W.  380.  "When  the  bill  seta 
up  a  case  of  actual  fraud,  and  makes  that 


the  ground  of  the  prayer  for  relief,  the  plain- 
tiff is  not  entitled  to  a  decree  by  establishing 
some  one  or  more  of  the  facts  quite  inde- 
pendent of  fraud,  but  which  might  of  them- 
selves create  a  case  under  a  totally  distinct 
head  of  equity  from  that  which  would  be 
applicable  to  the  case  of  fraud  originally 
stated."  Mt  Vernon  Bank  v.  Stone,  2  R.  I. 
120,  57  Am.  Dec.  709;  Ross  t.  Mather,  61 
N.  T.  108,  10  Am.  Rep.  562;  Bndsley  ▼. 
Johns,  120  lU.  469,  479,  12  N.  E.  247,  60  Am. 
Rep.  572;  Cummings  v.  Cass,  62  N.  J.  Law 
77,  84-87,  IS  Atl.  972. 

Reference  has  been  again  made  to  Judd  y. 
Walker,  114  Mo.  App.  128,  89  S.  W.  558,  s.  c. 
215  Mo.  312,  114  S.  W.  979;  but  the  facU 
stated  In  that  case  are  so  entirely  unlike 
those  appearing  In  this  case  as  to  render  It 
not  applicable.  The  testimony  of  Mr.  Tor-' 
bitt,  describing  his  and  defendant's  going 
over  the  land,  and  what  the  latter  said  to 
him,  in  connection  with  a  view  of  the  land 
itself,  shovra  that  defendant  was  not  pre- 
tending to  know  the  exact  number  of  acres 
in  the  tract,  and  that  no  reasonable  man 
could  have  so  understood  him. 

The  motion  should  be  OTerruled. 
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MTJTUAIi  AID  UNION  v.  BIACKNAIXi. 

(No.  48.) 
(Supreme  CJonrt  of  Arkansas.     June  18,  1917.) 

1.  Irbubance  ^cs>95 — Knowisdoe  of  Agknt 
— Binding  ByFEcr  on  Pbincipal.  _ 

Any  knowledge  or  information  c<Hning  to  an 
insurance  agent  during  the  course  of  hia  employ- 
ment as  such  agent  will  bind  his  principal  though 
the  application  and  policy  provide  that  no  act 
or  statement  of  the  agent  suall  valve  or  affect 
any  provision  of  the  policy. 

[Ed.  Note.— For  olier  cases,  see  Insurance, 
Cent  Dig.  ||  96-113,  126.] 

2.  Inbithancb    e=9378(l)  —  Knowledge     of 
Agent— Binding  Effbot  on  Principai.. 

Where  it  was  the  duty  of  the  insurance 
•gent  not  merely  to  solicit  persons  to  become 
members  of  a  mutual  aid  society  but  to  question 
the  applicant  and  write  down  his  answers  to 
questions  concerning  his  condition,  knowledge 
.  acquired  by  the  agent  concerning  insured's  j)hys- 
Ical  and  mental  condition,  derived  from  his  ob- 
servation of  him  while  he  was  engaged  in  aeddng 
the  required  questions  and  filling  out  the  ap- 
plication, being  knowledge  obtained  in  the  course 
of  his  employment,  was  binding  on  the  society. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §|  968,  975-097.] 

8.  Insubance  «=9669(9>— Action  on  Pouot— 

Instbuctions— Evidence. 
Where,  in  an  action  on  a  certificate  of  in- 
surance, there  was  evidence  that  insured,  on 
account  of  malignant  disease,  for  two  or  three 
years  before  applying  for  Insurance  was  a  physi- 
cal and  mental  wreck  and  was  afflicted  with 
creei>ing  paralysis,  and  that  his  mental  and 
physical  condition  was  sach  that  any  one  who 
met  him  and  talked  with  him  would  know  it, 
it  was  not  error  to  instruct  that  the  fact,  if  it 
be  a  fact,  that  insured  had  rheumatism  and 
Bright'*  disease  at  the  time  of  making  the  ap- 
plication would  not  preclude  recovery  if  his 
ccHidition  was  such  that  the  soliciting  agent 
knew  that  insured  was  laboring  under  the  dis- 
abilities of  physical  and  mental  disease. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  |  1777.] 

4.  Tbial  «=»280(1)— Action  ok  Cebtifioatb— 
Refcsai,  of  Instbuctionb  Covkbbd  bt 
Othebs  Oitkn. 
Where,  in  an  action  on  a  certificate  of  in- 
snrance,  the  court  instructed  that  the  fact,  if 
it  be  a  fact,  that  insured  had  rheumatism  and 
Bright'a  disease  when  apidying  for  insurance 
would  not  preclude  recovery  if  defendant's  agent 
knew  insured  was  laboring  under  the  disabilities 
of  physical  and  mental  disease,  it  was  not  error 
to  refuse  an  instruction,  to  the  same  purport, 
that  to  bind  defendant  with  knowledge  of  its 
agent  relating  to  the  health  of  insured  it  was 
not  enough  for  plaintiff  to  show  that  such  agent 
could  have  known  of  insured's  affliction,  but 
plaintiff  must  go  further  and  show  by  a  pre- 
ponderance of  ue  evidence  that  such  agent  ac- 
tually knew  such  facts  when  he  received  the 
application. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  651.] 

6.  iNBtTRANCE  «i^^6(2)— Cebtificatb— Fbaud 

OF  Agent. 
That  an  agent  in  collusion  with  an  aiH>licant 
for  membership  in  a  mutual  aid  society,  though 
acting  within  the  apparent  scope  of  his  author- 
ity, perpetrates  a  fraud  on  the  society  by  mak- 
inr  false  representations  on  which  the  insurance 
Is  obtained,  will  vitiate  the  certificate  of  insur- 
ance. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
CJent  Dig.  f  540.] 


6.  iNSDBAircE  «=»646<3)— Bttbdeh  of  PBOor- 
Fbaud. 

In  an  action  on  a  certificate  of  insomiR, 
the  burden  was  on  defendant  to  show  as  alletced 
in  its  pleadings  that  the  insurance  was  procured 
through  fraudulent  representatioiiB  of  the  is- 
sured. 

[Ed.  Note.— For  other  cases,  see  Inaorsnce. 
Cent.  Dig.  U  1555,  1653.] 

7.  Insdhance     «=>065(3)— FBAtntH- Etidbcci 

Evidence  in  an  action  on  a  certificate  <tf  in- 
surance held  to  show  that  whatever  fraud  wu 
perpetrated  on  defendant  in  the  proeorement  et 
the  certificate  was  the  fraud  of  defendant's  8al» 
iting  agent  and  not  the  fraud  of  insured. 

[Ed.  Note. — For  other  cases,  see  Inanraacb 
Cent  Dig.  ff  1711-17ia] 

8.  Appeal  and  Ebbob  «=»1050(1) — tt*»wtw« 
Ebbob— Opinion  Evidence. 

The  testimony  of  a  witness  in  an  action  a 
a  certificate  of  insurance,  that  insured's  meatai 
and  physical  condition  at  the  time  of  iii«n»ic  his 
application  was  such  that  any  one  who  met  ud 
talked  with  him  would  know  it,  if  inoompetent 
because  in  the  nature  of  an  opinion,  was  not 
I>rejudicial  to  defendant  where  the  witness  tes- 
tified in  detail,  before  expressing  this  opinion, 
as  to  what  insured's  phjrrieal  conditim  and  af- 
pearance  were  and  as  to  the  manner  in  vhicb  he 
was  affected  by  disease. 

[Ed.  Note. — For  other  cases,  see  Appeal  aid 
Error,  Cent  IHg.  U  1068,  1069,  41S3,  4157.] 

Appeal  from  Circuit  Court,  Logan  Ooaatj; 
James  Cochran,  Judge. 

Action  by  Emma  L>.  Blacknall  against  tbe 
Mutual  Aid  Union.  From  Judgment  for  plals- 
tiff,  defendant  appeals.    Affirmed. 

See,  also,  123  Ark.  377,  185  S.   W.  468l 

J.  V.  Walker,  of  FayettevUle,  and  Ratte^ 
ree  &  Cochran,  of  Boonevllle,  for  appellant 
J.  H.  Evans,  of  Boonevllle,  for  appcJlee. 

WOOD,  J.  Appellant  is  a  Mutual  Aid 
Society  (hereafter  called  society)  doing  an 
Insurance  business  in  Arkansas  pn  the  as- 
sessment plan.  Appellee  Is  the  beneficiarT 
In  a  certificate  of  Insurance  Issued  by  tbe 
sodetgr  insuring  the  life  of  Dr.  Blacknall. 
After  the  death  of  Blacknall  the  appellee  in- 
stituted this  suit  against  the  society  and  J. 
W.  Walker  and  J.  B.  Felker,  sureties  mi  the 
society's  bond,  to  recover  the  som  of  UTS. 
alleged  to  be  due  her  on  the  cortUIcate  of  in- 
surance, and  also  12  per  cent  damages  as 
penalty  for  the  refusal  to  pay,  and  for  t 
reasonable  attorney's  fee. 

The  sdblety  denied  liability  on  the  groond 
that  the  Insured,  Blacknall,  perpetrated  i 
fraud  on  the  society  hy  falsely  stating  hi 
his  written  appllcati<m  for  membership  tbat 
he  was  only  60  years  of  age,  and  that  be 
was  not  suffering  from  either  kidney  tnralde 
or  rheumatism,  when  in  truth  and  in  fa<t 
Blacknall  was  66  years  of  age,  and  was  it 
that  time,  and  for  a  long  time  prior  thereto 
had  been,  afflicted  with  both  kidney  trouble 
and  rheumatism ;  that  the  written  application 
was  a  part  of  the  contract  of  Insurance,  and 
in  the  written  applic&tlon  was  a  provi^on 
to  the  effect  that  all  the  statements  contained 
therein  were  warranted  to  be  true ;  that  un- 
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V  der  the  mlea  and  by-laws  of  the  society  per- 
sons orer  60  years  of  age,  or  those  afflicted 
;  '    with  kidney  trouble  or  rheumatism,  or  both, 
]   were    not    eligible    to    m«ubershlp    In    the 
;..■   society. 

The  appellee  introduced  the  written  ap- 
*"  plication  of  Blac^nall  ancT  the  certificate  of 
membership  issued  to  blm,  in  which  It  was 
'^~-  stated  that  the  application  was  a  part  of  the 
contract   and   a   warranty   by  the   mentber. 
In  the  application  the  age  of  Blacknall  la 
stated  as  60  years.    And  In  the  application 
'  the  question  is  asked,  "Has  the  applicant  any 
" '  of  the  following  diseases?"  naming  among 
others  "kidney"  and  "rheumatism"  and  the 
-  answer  Is  "No."    The  appUcatloo  is  signed 
as  follows:    "Dr.  O.  T.  Blackull,  Applicant," 
and  his  name  is  Indorsed  on  the  bac^  of  tlie 
application  In  the  same  way.    The  applica- 
tion was  dated  the  22d  of  April,  1914.    The 
appellee  testified  that  her  husband,  Dr.  O.  T. 
Blacknall,  was  sufFerlng  with  kidney  trouble 
when  he  made  the  application  for  member- 
ship;   that  he  had  Brif^t's  disease;    had 
-'    been  suffering  with  it  for  three  or  four  years. 
He  also  suffered  with  rheumatism.    He  was 
,'    so  ill  with  these  diseases  that  It  had  wrecked 
his  mind.    Dr.  Blacknall  died  oa  the  12th 
■  -    of  May,  1915.    In  April,  1914,  on  his  nearest 
birthday  he  was  66  years  old.    He  lived  about 
thirteen  months  after  he  became  a  member. 
The  appellee  usually  attended  to  the  mattw 
of  pacing  the  assessments  and  keeping  tbem 
paid  as  they  were  called  for. 

Appellant  contends  that,  since  the  appellee 
.  conceded  that  Dr.  Blacknall  was  over  60 
years  of  age  and  afflicted  with  rheumatism 
and  kidney  trouble,  the  answers  contained 
in  his  application  were  false,  and  that  the 
contract  of  Insurance  was  thus  obtained 
through  fraud  and  was,  therefore,  Told. 

Appellee,  on  the  other  hand,  contends  that 
Dr.  Blacknall  did  not  give  false  answers  to 
the  questions  propounded  in  the  application ; 
that  Dr.  Blacknall  gave  the  correct  answer 
as  to  bis  age  and  that  the  soliciting  agent 
of  the  society  who  wrote  down  the  answers 
and  filled  ont  the  application,  and  who  re- 
turned the  same  to  the  society,  knew  at  the 
time  that  Dr.  Blacknall,  oa  account  of  his 
mental  and  physical  condition,  was  not  an 
Insurable  risk. 

The  undisputed  evidence  shows  that  the 
answers  to  the  questions  were  written  in 
tbe  application  by  the  society's  soliciting 
agent,  Bamett;  and  the  daughter  of  Black- 
nall, who  was  present  at  the  time,  testified 
that  Bamett  asked  her  father  how  old  he  was 
and  that  he  rolled  that  he  was  66.  There 
was  testimony  also  tending  to  prove  that 
wben  the  application  was  received  hgr  the  ap- 
pellee she  noted  and  commented  upon  the 
fact  that  the  name  was  signed  to  the  ap- 
plication as  "Blackull"  instead  of  Blacknall, 
and  she  testified  that  the  name  was  not  In 
her  husband's  handwriting.  There  was  also 
otfaer  testimony  tending  to  prove  that  the  sig- 


nature to  the  application  was  not  written 
by  O.  T.  Blacknall. 

B.  V.  Sively  testified  that  he  was  the 
soliciting  agmt  for  the  society  at  BoonevlIIe 
in  1912,  and  solicited  Dr.  Blacknall  to  become 
a  member  of  the  society.  He  explained  to 
him  that  no  one  could  become  a  member  who 
was  over  60  years  of  age,  and  Dr.  Blacknall 
told  witness  that  he  was  too  old.  Witness 
discussed  the  plan  of  the  society  with  Dr. 
Blacknall,  who  told  witness  that  he  could 
not  become  a  member  because  he  was  too  old. 

Amoiig  others,  the  court  gave  the  follow- 
ing instruction: 

"(8)  The  fact.  If  it  be  a  fact,  that  Dr.  Black- 
nall had  rheumatism  and  Bright's  disease  at 
the  time  of  making  application  for  insurance  in 
this  case  will  not  bar  recoverv  by  the  plaintiff 
if  his  condition  was  such  that  Bamett,  the  agent 
of  defendant,  knew  that  Blackmail  was  laboring 
under  the  disabilities  of  physical  and  mental 
diseases." 

The  court  refused  appellant's  prayer  for 
instruction  No.  13,  which  is  as  follows: 

"I  charge  you  that  in  order  to  bind  the  de- 
fendant. Mutual  Aid  Union,  with  the  knowledge 
of  its  agent.  Barnett,  rdating  to  the  condition 
of  health  of  the  insured,  Bladtnall,  it  is  not 
enough  for  the  plaintiff  to  show  that  said  agent 
could  have  known  that  said  insured  was  af- 
flicted with  rheumatism  and  Bright's  disease, 
but  the  plaintiff  must  go  further  and  show  by 
the  preponderance  of  the  evidence  that  sold 
agent  did  know  said  facts  at  the  time  he  re- 
ceived the  written  application  of  said  insured." 

In  14  B.  C.  li.  p.  1159,  S  340,  It  is  said: 
"It  is  usually  held  that  in  the  absence  of 
policy  provisions  to  the  contrary,  knowledge  af- 
fecting the  rights  of  the  insured,  which  comes 
to  an  agent  of  an  insurance  company  while  he 
is  performinp  the  duties  of  his  agency  in  receiv- 
ing applications  for  insurance  and  delivering 
policies,  becomes  the  knowledge  of  the  com- 
pany." 

This  Is  the  doctrine  of  our  eonrt  as  an- 
nounced In  several  cases.  Insurance  Co. 
V.  Brodle,  52  Ark.  11-14,  11  S.  W.  1016;  Phoe- 
nix Ins.  Co.  V.  Plemming,  65  Ark.  64,  44  S.  W. 
464,  39  I..  K.  A.  789,  67  Am.  St.  Rep.  900; 
Mutual  Keserve  Fund  v.  Fanner,  65  Ark. 
581,  47  S.  W.  860 ;  Franklin  Mfe  Ins.  Co.  v.. 
Galllgan,  71  Ark.  295,  73  8.  W.  102,  100  Am. 
St.  Rep.  73;  Capital  Fire  Ins.  Co.  v.  Mont- 
gomery, 81  Ark.  508,  99  S.  W.  687,  and  cases 
cited;  Gray  v.  Stone,  102  Ark.  146-161,  14S 
8.  W.  114. 

The  testimony  In  the  case  at  bar  showed 
that  the  application  for  insurance  was  taken 
by  the  society's  soliciting  agent,  one  Bamett, 
who  bad  authority  to  take  the  application 
and  forward  same  to  the  society.  There  was 
a  membership  fee  of  $1.25,  $1.00  of  which 
went  to  the  agent  who  took  the  application. 
In  the  application  there  Is  this  recited: 

"It  is  expressly  agreed  by  the  applicant  that 
no  agent  or  other  person  has  any  authority  to 
waive  or  dispense  with  true  answer  in  writing 
hereon  to  any  of  the  questions  above  set  out, 
and  the  said  Mutual  Aid  Union  shall  not  be 
bound,  nor  shall  any  of  the  provisions  of  the 
certificate  to  be  issued  on  this  application  be 
waived  or  affected  by  any  act  or  statement  to 
or  by  any  agent  or  other  person  which  is  not 
contained  in  the  apjjdication.'' 
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[1]  It  Is  the  doctrtne  of  our  cases  tbat, 
nothwlthstandlng  such  redtals  In  an,  ap- 
plication or  policy,  an  Insurance  company  Is 
bound  by  tbe  conduct  of  Its  soliciting  agent, 
acting  within  the  apparent  scope  of  his  au- 
thority. Any  knowledge  or  information  com- 
ing to  him  during  tbe  course  of  his  employ- 
ment as  sucti  agent  will  bind  hlEl  principal, 
the  society.  See  People's  Fire  Ins.  Co.  t. 
Goyne,  TO  Ark.  315,  96  S.  W.  365,  16  I*  R.  A. 
(N.  S.)  U80,  9  Ann.  Cas.  373 ;  Capital  Fire  Ins. 
Co.  y.  Montgomery,  supra,  and  cases  dted. 

"The  modem  authorities,"  says  Mr.  Bacon, 
"are  practically  unanimous  in  holding  tbat 
where  the  agenta  make  out  applications  incot^ 
rectly,  notwithstanding  the  applicant  has  stated 
aU  the  facts  correctly,  the  errors  will  be  charge- 
able to  the  insurer  and  not  to  the  insured." 
Bacon  on  Life  &  Accident  Ins.  vol.  1,  g  274. 

Now  the  rule  might  be  different  where  the 
agent  has  no  other  duties  to  perform  than 
tbat  of  merely  soliciting  insurance,  and  where 
It  is  not  incumbent  upon  him  to  ask  any 
questions  of  the  applicant  for  Insurance,  or 
to  write  down  the  answers  to  questions  con- 
cerning his  physical  condition  and  other  mat- 
"ters  in  order  to  elicit  Information  for  the 
use  and  benefit  of  the  company  la  determin- 
ing whether  or  not  It  will  issue  its  policy. 
But  we  are  not  called  upon  to  decide  that 
question,  for,  under  the  undisputed  facts  of 
this  record.  It  was  strictly  in  Une  of  the 
agent's  duty,  not  only  to  solicit  the  Insurance, 
but  to  make  out  the  application,  to  ask  ques- 
tions of  the  applicant  concerning  his  physi- 
cal condition  and  to  write  down  the  answers 
to  these  questions,  and  then,  after  receiving 
these  answers,  to  Inform  the  society  as  to 
whether  or  not  he  advised  the  acceptance 
of  the  risk.  Tbe  form  of  the  application,  on 
its  face,  recites:  "If  applicant  answers  'yes' 
to  any  of  the  above  questions"  (that  is,  as 
to  whether  or  not  he  has  certain  diseases, 
naming  them)  "agent  will  please  give  physi- 
cal defect  in  full  on  this  line."  The  applica- 
tion also  requires  the  solicitor  to  answer  tbe 
following  question:  "Do  yon  advise  the  ac- 
ceptance of  this  risk?" 

[2]  The  agent,  In  this  case,  had  something 
more  to  do  than  simply  to  solicit  people  to 
become  meml>ers  of  the  society.  Whatever 
knowledge,  therefore,  this  agent  bad  con- 
cerning Blacknall's  phyblcal  and  mental  con- 
dition, derived  from  his  observation  of  him 
while  be  was  engaged  in  the  business  of  ask- 
ing the  questions  whldt  he  was  required  to 
ask  on  filliug  out  his  application,  was  knowl- 
edge obtained  tn  tbe  course  of  his  employ- 
ment, and  by  such  knowledge  the  society  was 
bound. 

[3]  Tbe  testimony  of  Mis.  Blacknall  showed 
that,  on  account  of  the  malignant  diseases 
that  had  preyed  upon  her  husband  for  two 
or  three  years  before  the  application  for  in- 
snrance,  he  was  a  "physical  and  mental 
wreck."  Fori  the  last  two  or  three  years  of 
his  life  "he  was  affected  with  what  Is  call- 
ed 'creeping  paralysis,'  with  the  kind  of  par- 


alysis that  Ids  tongue  w()uld  be  thick  and 
heavy  and  his  eyes  aftected.  His  m^ital 
and  physical  condition  was  such  tbat  an? 
one  who  met  him  and  talked  with  him  would 
know  it." 

In  view  of  the  above  testimony,  the  court 
did  not  err  In  giving  instruction  No.  8,  and 
in  refusing  prayer  of  appellant  for  Instruction 
No.  13.  These  instructions  were  to  ttte  same 
purport.  They,  in  effect,  told  the  jury  tliat 
the  appellant  society  would  not  be  liable  un- 
less the  soliciting  agent,  Bamett,  Icnew  at  the 
time  be  took  the  application  of  Blacknall 
that  the  latter  was  afflicted  vrlth  diseases 
which  made  him  an  unfit  subject  for  insur- 
ance, and  therefore  Ineligible  to  member- 
ship in  the  society.  The  testimony  of  Mrs. 
Blacknall  and  of  witness  Castleberry  was 
direct  and  positive  to  the  effect  that  I>r. 
Blacknall,  for  two  or  three  years  prior  to  hia 
death,  was  wrecked  mentally  and  pfaysicallyt 
and  tills  was  tbe  only  direct  testimony  as  to 
hla  mental  and  physical  condition  at  the  time 
of  the  application.  And  the  testimony  of 
Mrs.  Bladuiall  that  his  "mental  and  physical 
condition  was  such  that  any  one  who  met 
and  talked  with  him  would  know  it,"  was  nn- 
disputed.  Nevertheless  the  court,  in  instruc- 
tion No.  8,  submitted  to  the  Jury  the  Issao 
as  to  whether  or  not  the  agent  had  knowledge 
of  Blacknall's  mental  and  physical  oojDdlti(Hi 
at  tbe  time  he  took  the  application.  This  in- 
struction was  certainly  as  favorable  to  ap- 
pellant aa  It  was  entitled  to  under  the  evi- 
dence. 

[4]  Having  given  instractlon  No.  8,  tbe 
court  did  not  err  in  refusing  prayer  No.  13, 
which  was  virtually  to  the  same  effect,  mak- 
ing the  liability  of  appellant  depend  upon 
whether  or  not  the  agent  had  knowledge  of 
Blacknall's  mental  and  physical  conditioo, 
and  leaving  the  issue  of  fact  as  to  whether 
or  not  he  had  such  knowledge  to  be  detw- 
mined  by  the  Jury.  This  is  the  second  ap- 
peal in  this  case.  Bee  Mutual  Aid  Union  v. 
Blacknall,  128  Ark.  377,  185  S.  W.  466.  On 
the  former  appeal  the  cause  veas  reversed  for 
error  of  the  trial  court  in  refusing  to  submit 
to  tbe  Jury  the  issue  as  to  .whether  or  not 
Blacknall,  at  the  time  of  the  application,  per 
petrated  a  fraud  on  the  society  in  permlttiiiK 
the  agent  to  write  in  the  application  an  bi- 
correct  stat^nent  as  to  Blacknall's  age.  We 
held  that  the  testimony  of  Sively,  tn  that 
record,  which  is  substantially  the  same  as  It 
is  in  the  present,  was  sufficient  to  entitle 
appellant  society  to  have  the  isane  of  frand 
on  the  part  of  Blacknall,  concerning  tlie 
statement  of  his  age,  submitted  to  the  Janr. 
The  circuit  court,  on  the  second  trial,  sob- 
mltted  the  issue  as  to  whether  Blacknall 
falsely  stated  and  represented  that  his  age 
was  60,  and  also  whether  he  falsely  stated 
that  he  was  not  suffering  from  kidney  troDble 
and  rheumatism.  The  court  told  the  Jury 
Ijiat  if  Blacknall,  at  the  time  he  made  bis 
application,  knew  that  by  reason  of  his  age 


Digitized  by  V^OOQlC 


AllL) 


BRETNING-  ▼.  lilPPISfOOrPT 


796 


be  was  not  entitled  to  become  a  member  of 
the  society  their  verdict  should  be  for  ap- 
pellant: also,  that  If  he  stated  that  he  was 
not  suffering  from  kidney  tronble  and  rheu- 
matism that  the  society  wonld  not  be  liable. 
The  Instructions  submitting  to  the  jury  the 
issue  of  fact  as  to  whether  or  not  Blafinall 
falsely  stated  to  the  society's  agent  that  he 
did  not  have  iddney  trouble  and  rbeumatlsm, 
when  in  truth  and  in  fact  he  was  afflicted 
with  these  diseases,  were  really  more  favora- 
ble to  appellants  than  they  were  entitled  to 
under  the  undisputed  evidence,  for  there  is 
no  testimony  in  the  record  tending  to  prove 
that  Blacknall  made  any  false  statement 
whatever.  The  only  testimony  in  the  record 
showing  that  he  made  any  statements  at  all 
is  to  the  effect  that  he  made  a  truthful  rei>- 
resentation  concerning  his  age,  but  that  the 
agent  made  a  false  statement  of  it  in  the 
application. 

[S]  It  is  well  settled  that  if  the  agent,  in 
collusion  with  the  applicant  for  member- 
ship, even  though  acting  within  the  apparent 
scope  of  his  authority,  peri>etrates  a  fraud 
upon  the  society  by  making  false  and  fraud- 
ulent representations  upon  which  the  insur- 
ance la  obtained,  such  fraud  will  vitiate  the 
policy.  See  Triple  Link  Mut  Ins.  Ass'n  v. 
Williams,  121  Ala.  138,  26  South.  19,  77  Am. 
St.  Eep.  34 ;  Mudge  v.  Supreme  Court  1.  O. 
F.,  149  Mich.  467,  112  N.  W.  1130,  14  L.  B. 
A.  (N.  S.)  279, 119  Am.  St  Rep.  6S6.  But  there 
is  no  evidence  here  tending  to  prove  that 
Blacknall  colluded  with  the  agent  to  defraud 
the  society  by  making  false  representations 
as  to  bis  physical  condition. 

[6]  The  undisputed  evidence  shows  that 
Blacknall  did  not  sign  his  name  to  the  appli- 
cation at  all;  that  the  name  was  written 
"Dr.  BlackuU"  Instead  of  "BlacknaU,"  and 
that  it  was  not  written  and  signed  in  the 
manner  In  which  Dr.  Blacknall  always  sign- 
ed his  name  to  Instruments.  The  making  of 
this  application  was  the  manipulation  en- 
tirely of  the  agent,  Barnett.  The  testimony 
does  not  discover  that  Blacknall  really  had 
any  part  or  lot  In  it  as  it  was  framed  and 
sent  to  the  society.  The  evidence  shows  af- 
firmatively that  he  answered  the  one  ques- 
tion, as  to  his  age,  and  answered  that  cor- 
rectly, but  that  the  agent  wrote  a  false  an- 
swer. It  Is  not  Shawn  that  he  answered  any 
other  question,  or  that  he  signed  the  Appli- 
cation. The  burden  was  upon  the  society, 
under  the  Issues  raised  by  the  pleadings  to 
show  fraud.  It  will  not  be  pre-sumed.  As 
we  have  stated,  the  uncontroverted  evidence 
is  that  the  signature  to  the  application  was 
not  that  of  Dr.  BlacknalL 

[7]  Therefore,  it  appears  that  whatever 
fraud  was  perpetrated  upon  the  society  was 
the  fraud  of  its  overzealous  agent,  who,  not- 
withstanding his  knowledge  of  Dr.  Black- 
naU's  aged  and  deaepit  condition,  wrote  the 
application  for  insurance  and  sent  it  to  rhe 


society,  which  the  latter  accented  aiid -entered 
into  a  contract  of  insurance  .with  Blacknall, 
with  which  Bladtnall  fully  complied  by  the 
payment  of  his  assessments.  The  issue  of 
fraud  concerning  Blacknall's  age  was  submit- 
ted to  the  Jury  in  conformity  with  the  opin- 
ion of  this  court  on  the  former  appeal.  There 
was  really  no  testimony  in  this  record  to 
Justify  the  court  In  submitting  any  Issue  ojC 
fraud  on  the  pert  of  Dr.  Blacknall  in  the 
matter  of  representations  as  to  his  physical 
condition.  The  court,  nevertheless,  submit- 
ted this  issue  to  the  Jury,  and  upon  instruc- 
tions which  were  certainly  in  nowise  prej- 
udicial to  appellants. 

[S]  The  testimony  of  Mrs.  Blacknall,  to  the 
effect  that  Dr.  Blacknall's  mental  and  physi- 
cal condition  was  such  that  "any  one  who 
met  htm  and  talked  to  him  would  know  it,"  if 
Incompetent,  was  not  preJudldaL  While  this 
testimony  was  rather  In  the  nature  of  an 
opinion  by  the  .witness,  yet  she  bad,  In  de- 
tail, before  expressing  this  opinion,  testified 
as  to  what  his  physical  condition  and  appear- 
ance were  and  as  to  the  manner  in  which 
he  was  affected  by  the  diseases  with  which 
he  was  afflicted.  Therefore,  no  possible  prej- 
udice could  result  in  the  witness'  stating  her 
concluslcm  that  any  one  who  met  and  talked 
with  blm  would  know  his  mental  and  physi- 
cal condition. 

There  is  no  reversible  error  in  the  record, 
and  the  Judgment  is,  therefore,  affirmed. 


BREININa  V.  LIPPINCOTT.     (No.  44.) 
(Supreme  C6urt  of  Arkansas.    June  11,  1917.) 

L  Pleading  «=»3K— Kepi-t— Stbikino  Out. 
Under  Kirby's  Gig.  {  6108,  it  is  whoUy  un- 
necessary and  improper  to  file  a  reply  nnloas 
a  counterclaim  or  set-off  is  pleaded  by  way  of 
answer,  and  where  a  reply  is  filed  in  such  case 
the  proper  practice  is  to  strike  the  reply  from 
the  files. 

[Ei.    Note.— For   other    cases,    see    Pleading, 
Cent  Dig.  K  1102-1110.] 

2.  PiXADiNO   ©=36(4} — Rbplt— Admissions. 

In  an  action  for  seduction  of  plointifTs 
daughter  defendant  by  way.  of  answer  pleaded 
as  accord  and  satisfaction  ah  instrument  signed 
by  plaintiff  and  her  daughter  acknowledging  re- 
ceipt of  $600  from  defendant  and  agreeing  "to 
drop  all  charges  which  we  might  claim  against 
him  to  date.'^  Plaintiff  filed  a.  rc^ly  denying 
execution  of  an  accord  and  satisfaction,  or  that 
she  accepted  any  money  in  settlement  of  her 
cause  of  action  and  that  no  part  of  the  sum 
given  by  defendant  to  heir  daughter  in  an  ab- 
tempt  to  sottle  had  been  received  by  plaintiff. 
By  a  second  reply  plaintiff  admitted  signing  the 
instrument  but  alleged  that  her  signature  there- 
to had  been  obtained  by  fraud.  Held  that  the 
replies  wero  not  a  solemn  admission  that  plain- 
tiff had  received  payment  in  full  for  all  claims. 
Justifying  the  court  in  dismissing  the  complaint. 

3.  Pleading  9s>289  —  Bbply  —  Ajienomsnt 

— ■iNCONSlSntHCT. 

In  an  acticm  for  seduction  of  a  daughter, 
plaintiff's  amended  reply  alleging  that  her  sig- 
nature to  the  instrument  set  up  in  the  answer 
as  an  accord  and  satisfaction  was  obtained  by 
i  fraud  was  not  inconsistent  with  the  reply  deny- 
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inf  w«cati<m  of  an  accord  and  Mttafacdon  ia 
final  settlement 

[Ed.  Note.— For  other  case*,  see  Pleading, 
Cent  Dig.  {!  811-815.] 

4.  AccoBD  AND  Satisfaction  ®=20— Defense 
—Seduction. 

If  the  instrument  signed  aa  an  accord  and 
satisfaction  by  the  mother  was  secured  by  fraud 
and  deceit  It  would  have  no  binding  effect  in  an 
action  by  her  for  the  seduction  of  her  daugh- 
ter. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
SatisfacUon,  Gent  Dig.  |i  140-142.] 

5.  Accord  and   Satisfaction  «=»1  —  Com- 

PBOMIBE    AND    SeTTUIUENT    ®=3U.— RECEIPT. 

Instrument  reciting  "Received  of  •  •  • 
cash  in  hand  paid  me  (or  us)  and  hereby  agree 
to  drop  all  charges  which  we  might  claim 
against  him  to  date"  waa  an  aooord  and  satis- 
faction and  not  a  receipt 

[Ed.  Note.— For  other  eases,  see  Accord  and 
Saiififhction,  Cent  Dig.  If  1-14;  Compromise 
and  Settlement  Cent  Dig.  H  51-B8.] 

6.  EiviDENCE   «=»450{12)— Paboi.   Bvideito— 
AHBIOinTT  IN  Oonthact. 

Instrnment  reciting  "ReceiTed  of  *  *  * 
cash  in  hand  paid  me  (or  us)  and  hereby  agree 
to  drop  all  charges  which  we  might  claim 
against  him  to  date"  was  sufficiently  ambiguous 
to  admit  oral  evidence  in  explanation  of  what 
claim  or  damage  waa  intended. 

[Eid.  Note. — For  other  cases,  aee  Evidence, 
Cent  Dig.  {  2082.] 

McCulloch,  O.  J.,  dissenting. 

Appeal  from  drcolt  Court,  Polaskl  Cduh- 
ty;  G.  W.  Hendricks,  Judge. 

Action  by  Mrs.  G.  W.  Brelning  against  3. 
W.  Lipplnoott  From  a  Judgment  dismissing 
tlie  complaint,  plalntlfC  appeals.  Reversed, 
with  instructions. 

See,  also,  187  S.  W.  915. 

Rboton  &  Helm  and  Gardner  Oliphlnt,  all 
of  Little  Rock,  for  appellant.  Gus  Fulk  and. 
Frank  B.  Pittard,  both  of  Little  Rock,  for  ap- 
pellee. 

HUMPHREYS,  J.  Appellant  brought  suit 
against  appellee  In  the  Third  division  of  the 
Pulaski  circuit  court  on  January  25th,  on  ac- 
count of  the  alleged  seduction  of  Mae  Breln- 
ing  by  appellee  on  or  about  the  1st  day  of 
April,  1913.  Upon  former  am>eal  to  this 
court,  it  was  held  that  the  complaint  stated  a 
cause  of  action  for  personal  Injury  sounding 
In  tort,  hence  not  barred  by  the  one  year's 
statute  of  limitations.  The  case  was  revers- 
ed and  remanded  with  Instructions  to  the  cir- 
cuit court  to  overrule  the  demurrer  and  pro- 
ceed with  the  cause. 

Appellee  answered,  denying  the  allegations 
of  the  complaint,  and,  by  way  of  afflrmatlTe 
defense,  pleaded  a  written  accord  and  satis- 
faction.   The  writing  is  as  follows: 

"January  2,  1914. 

"Received  of  J.  W.  I^(>pincott  the  sum  of 
$600.00,  six  hundred  cash  in  hand  paid  me  for 
us)  and  hereby  agree  to  drop  all  charges  which 
we  might  claim  against  him  to  date. 

"[Signed]    Mrs.  G.  W.  Breining, 
"Mae  Browning." 

Appellant  filed  a  reply,  denying  the  execu- 
tion of  an  accord  and  satisfaction  In  final  set- 


tlement of  her  cause  of  action,  or  Uie  ezeco- 
Uon  of  any  accord  and  satisfactiOD,  or  that 
she  had  accepted  any  sum  of  money  In  set- 
tlement of  her  cause  of  action.    She  further    I 
alleged  In  her  r^ly  that  appellee  had  dellv-    ' 
ered  either  five  or  six  hnndred  d<^lar8  to  her 
daughter  In  an  attempt  to  settle  any  and  all 
claims  that  existed  or  might  accrue  against 
him  on  account  of  the  matters  pleaded  in  the    ! 
complaint,  but  that  appellant  never  acc^ed 
or  received  any  portion  thereof  In  settlement 
of  her  cause  of  action,  and  denied  that  the 
payment  constituted  a  settlement  of  her  cause 
of  action.   An  amendmoit  was  filed  to  the  re-    i 
ply,  denying,  first,  that  there  was  any  accord;    | 
second,  that  there  was  satisfactlmi. 

A  demurrer  was  filed  and  sustained  to  the 
r^ly  and  first  amendment  thereto,  the  couit 
ruling  that  appelant  would  be  bound  on  the 
accord  and  satisfaction  set  oat  In  the  answer. 
The  court  further  stated  in  the  course  of  its 
opinion  that  If  certain  ccmdltlons  were  plead- 
ed the  matter  of  settlement  would  be  a  ques- 
tion for  the  Jury.  After  recess  for  the  noon  | 
hour,  the  aK>elIaiit  presented  a  second  ' 
amendment  to  her  rq)ly,  admitting  that  she 
signed  the  release,  accord  and  satisfactloii, 
or  receipt,  but  alleged  that  her  signature 
thereto  was  procured  through  the  deceit  and  i 
fraud  of  appellee's  agent,  who  represented  to 
her  that  the  instrument  would  in  no  wise  pre- 
clude her  from  prosecuting  her  claim  against 
appellee  growing  out  of  the  seduction  of  her 
daughter;  that  she  did  not  read  the  instro-  | 
ment  but  relied  wholly  and  entirely  upon  the 
representation  as  to  its  purport  and  effect; 
that  the  promise  of  $000  and  payment  of  $500 
of  said  amount  was  to  cover  the  expenses  in- 
cident to  the  birth  of  the  child,  and  was 
promised  and  paid  to  her  daughter  and  not  to 
appellant  A  demurrer  was  filed  to  the  sec- 
ond amendment  to  the  reply  and  ovemled 
by  the  court. 

The  court  on  Its  own  motion  then  struck 
the  second  amendment  to  the  reply  to  the  an- 
swer from  the  files  for  the  stated  reason  Uiat 
It  was  an  afterthought  and  inconsistent  with 
the  first  reply.  Thereupon,  the  appellant  re- 
fused to  plead  further  and  the  court  dismiss- 
ed her  complaint  Objections  were  made  and 
exceptions  saved  to  all  adverse  mllnga. 
From  the  Judgment  dismissing  the  complaint 
an  appeal  has  been  prosecuted  to  this  court 

[1]  It  is  Insisted  by  appellant  that  the 
court  erred  In  not  treating  the  demurrer  to 
the  reply  and  first  amendmmt  thereto  as  a 
motion  to  strike  and  in  not  striking  the  re- 
ply from  the  files  for  the  reason  that  it  was 
an  improper  pleading.  Under  our  Code,  It  is 
wholly  unnecessary  and  improper  to  file  a 
reply  unless  a  oounterdalm  or  set-off  Is  plead- 
ed by  way  of  answer.  Klrby's  Dig.  i  8106: 
Abbott  T.  Rowan,  83  Ark.  593 ;  Luak  t.  Per- 
kins &  George,  48  Ark.  288,  2  S.  W.  847;  A. 
Ix  Clark  Lbr.  Co.  ▼.  Johns,  9S  Ark.  211,  13S 
&  W.  892;  Prioleau  ▼.  WilUama,  104  Ark.  32!^ 
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148  S.  W.  IfUL  In  the  erent  a  r^ly  Is  filed 
to  an  answer  containing  no  coanterdalm  or 
set-off,  the  proper  practice  Is  to  strike  the  re- 
ply from  the  files.  Gannon  v.  Davlee,  33  Arfc. 
66;  Abbott  v.  Rowan,  33  Ark.  593;  Lusk  t. 
Perkins  &  George,  48  Ark.  238,  2  S.  W.  847. 
It  is  quite  apparent  that  the  court  did  not 
treat  the  reply  and  first  amendment  as  a  de- 
murrer to  the  answer  relating  back  to  the 
complaint,  for  the  reason  that  he  sustained 
the  demurrer  to  the  r^Iy  and  amendment 
and  permitted  the  complaint  and  answer  to 
remain  Intact  until  after  the  noon  hour;  and 
after  the  no<Hi  hour  entertained  a  second 
amendment  to  the  reply  and  overruled  a  de- 
murrer thereto.  Neither  did  the  court  treat 
the  reply  and  second  amendment  as  a  demur- 
rer to  the  answer  relating  back  to  the  com- 
plaint, but,  on  the  contrary,  struck  It  from 
the  files  because  It  was  Inconsistent,  In  its 
opinion,  with  the  reply  and  first  amendment 
The  court  then  dismissed  the  complaint  be- 
cause appellant  refused  to  plead  further. 

[2,  3]  It  is  insisted,  however,  by  appellee 
that  the  reply  and  first  ammdment  thereto, 
even  if  an  improper  pleading,  was  a  solemn 
admission  that  she  had  received  payment  in 
full  for  aU  claims  and  charges  growing  out 
of  the  transactions  alleged  in  the  complaint. 
Counsel  for  appellee  cite  much  authority  to 
sustain  them  In  their  proposition  that  parties 
may  admit  themselves  out  of  court  by  flUng 
improper  and  unnecessary  pleadings  contain- 
ing solemn  and  unequivocal  admissions  which 
would  preclude  a  recovery.  It  is  unnecessary 
to  define  the  law  in  this  particular,  for  we 
think  the  Interpretation  placed  upon  the  re- 
ply and  first  amendment  thereto  by  counsel 
and  court  was  too  narrow.  The  language  of 
the  reply  and  amendment  was  broad  enough 
to  mean  that  it  was  not  executed  in  settle- 
ment of  her  claim  at  alL  Giving  the  plea  its 
broadest  construction,  it  is  not  Inconsistent 
with  the  second  amendment  to  the  reply  to 
the  effect  that  her  signature  had  been  pro- 
cured through  the  representation  that  the 
money  was  to  go  to  her  daughter  to  liquidate 
her  claim  for  expenses  leading  up  to  and  in- 
cident to  the  birth  of  the  child.  The  plea 
states  In  so  many  words  that  the  money  was 
paid  to  her  daughter  In  an  effort  to  settle  any 
and  all  claims  growing  out  of  the  acts  set 
forth  In  appellant's  original  complaint,  but 
denies  that  any  part  thereof  was  paid  to  her 
in  settlement  of  her  cause  of  action.  Under 
the  rule  Insisted  upon  by  appellant,  the  plea 
must  be  an  unequivocal  admission  of  facts, 
which.  If  true,  preclude  recovery.  We  do  not 
think  the  reply  and  first  amendment  was  an 
unequivocal  admission  that  appellant  had  set- 
tled her  claim  In  full,  nor  do  we  think  It 
necessarily  inconsistent  with  the  second 
amendment  to  the  reply.  The  complaint  and 
answer  in  the  Instant  case  properly  pleaded 
the  issues  Involved,  and  the  cause  should 
have  been  heard  upon  the  Issues  Joined  by 
the  complaint  and  answer  without  Incumber- 


ing the  record  with  r^liee,  amendments 
thereto,  and  demurrers  to  the  reply  and 
amendments.  The  complaint  states  a  good 
cause  of  action.  Bielnlng  v.  Llpplncott,  125 
Ark.  77,  187  S.  W.  91&  For  the  error  indi- 
cated in  dismissing  the  eomplaint,  the  Judg- 
ment must  be  reversed. 

Under  our  view  of  the  status  of  the  plead- 
ings. It  may  be  regarded  as  obiter  dicta  to 
decide  whether  the  terms  of  the  accord  and 
satisfaction  were  sufficiently  definite  and  cer- 
tain to  preclude  appellant  from  prosecuting 
a  claim  for  damages.  The  language  of  the 
Judgment  Indicates  that  the  learned  Judge 
who  presided  in  the  trial  of  this  case  enter- 
tains the  opinion  that  the  language  of  the 
accord  and  satisfaction  is  broad  enough  to 
cover  all  damages  to  which  appellant  Is  en- 
titled, and  is  not  ambiguous  in  Its  terms. 

[4]  Irrespective  of  whether  ambiguous,  or 
a  definite  and  certain  release  in  full,  If  ob- 
tained by  fraud  and  deceit,  it  can  have  no 
binding  effect  as  a  defense  in  this  suit.  If 
not  obtained  by  deceit  and  fraud,  then  the 
constructioa  of  the  instrument  will  become 
a  vital  issue  In  the  case.  In  order  to  prevent 
another  appeal  by  either  party  to  obtain  a 
construction  of  the  writing,  we  will  now  de- 
cide whether  It  contains  elements  of  am- 
biguity sufficient  to  admit  oral  evidence  in 
explanation  of  Its  meaning  and  intendment 
We  do  not  understand  there  Is  any  material 
difference  between  learned  counsel  concern- 
ing the  rule  of  law  that  plain,  unambiguous, 
complete  contracts  cannot  be  explained  by 
parol  testimony ;  or,  to  state  the  rule  con- 
versely, that  only  contracts  ambiguous  in 
terms  can  be  explained  by  oral  evidence; 
so  we  refrain  from  incumbering  this  opinion 
with  argument  and  citation  in  support  of  the 
rule. 

[6,  6]  Holding  the  Instrument  by  the  four 
corners,  It  must  be  said  that  the  language  Is 
contractual  In  nature,  so  the  accord  and  sat- 
isfaction cannot  be  treated  as  a  mere  re- 
ceipt, which  is  always  subject  to  explana- 
tion by  oral  evidence.  The  Instrument,  how- 
ever, only  purports  to  release  all  claims  or 
charges  to  the  date  of  its  execution.  It  is 
plain  the  parties  had  in  mind  other  claims 
of  damages  growing  out  of  the  seduction  not 
accrued  at  the  time  the  instrument  was  sigl- 
ed.  There  Is  sufficient  ambiguity  in  the  in- 
strument to  admit  oral  evidence  in  explana- 
tion of  what  claim  or  damages  was  or  was 
not  Intended  to  be  covered  by  the  writing. 

For  the  error  Indicated,  the  Judgment  dis- 
missing the  complaint  is  reversed,  with  in- 
structions to  proceed  with  the  trial  of  the 
cause  in  accordance  with  ttds  opinion. 

McOUIiliOOH,  C.  J.  (dissenting).  The  reply 
filed  by  appellant  and  the  amendment  there- 
to were  unauthorized,  but  the.  facts  therein 
stated  constituted  solemn  admissions  In  the 
record  whidi  it  was  proper  for  the  court  to 
consider  in  determining  whether  or  not  th««e 
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was  An  IssUe  of  fact  to  be  submitted  to  tbe 
Jury.  1  Ruling  Case  Law,  p.  496;  1  Ency- 
clopedia of  Evidence,  p.  422.  Tbls  rule  is 
stated  as  follows  In  tbe  Sincycl(^)edia  of 
Bridence: 

"A  party  may  admit  a  fact  by  a  mistake  made 
in  filing  the  wrong  pleadine.  •  *  *  And 
-it  may  bo  stated  generally  that,  where  such  a 
pleading  only  is  filed  as  will  put  in  issue  a  part 
of  the  matters  alleged,  all  other  facts  well  plead- 
ed are  admitted." 

The  reply,  as  supplemented  by  what  was 
termed  in  the  pleadings  as  tbe  first  amend- 
ment, contained  no  denial  of  tbe  execution  of 
X  the  release.  The  matter  pleaded  reached 
only  to  tbe  effect  of  tbe  release  and  consti- 
tuted a  statement  aliunde  of  what  the  parties 
Intended  by  the  execution  of  the  release.  In- 
stead of  striking  tbe  amendment  from  tbe 
.  flies  as  an  inappropriate  and  unauthorized 
plea,  as  the  court  might  have  done.  It  met  the 
argument  of  both  parties  and  considered  the 
plea  on  its  merits  as  an  appropriate  one,  and 
sustained  a  demurrer  to  it  for  the  reason 
that  it  did  not  state  grounds  for  avoiding 
the  effect  of  the  release.  The  trial  court  had 
tbe  view  that  the  release  was  contractual  In 
its  nature  and  was  unambiguous  in  its  terms, 
and  could  not  be  varied  by  parol  testimony. 
It  seems  to  me  that  tbe  court's  view  of  the 
matter  was  the  correct  one.  Williams  v. 
C,  R.  I.  &  P.  By.  Co.,  109  Ark.  82,  158  S.  W. 
967. 

I  do  not  think  that  tbe  majority  of  tbe 
judges  of  this  court  are  correct  in  their  de- 
cision that  tbe  release  was  limited  in  its  ef- 
fect to  "claims  or  charges  to  the  date  of  Its 
execution."  It  constituted  an  agreement  to 
release  claims  on  all  charges,  which  em- 
braced, of  course,  damages  resulting  from  the 
acts  involved  in  tbe  charge  then  made.  Tbe 
words  "drop  all  charges"  refer  to  the  cause 
of  action  and  not  to  the  time  when  the  dam- 
ages accrue,  and,  therefore.  It  Is  not  open  to 
the  interpretation,  I  think,  that  it  related 
only  to  damages  which  had  accrued  at  the 
time  of  execution. 

Now,  tbe  second  amendment  tendered  an  la- 
sue  which  was  wholly  at  variance  with  that 
presented  in  the  original  reply.  Tbe  reply  as 
first  amended  admitted  the  execution  of  the 
release  and  stated  the  intention  of  tbe  par- 
ties in  executing  it,  but  tbe  last  amendment 
constituted  only  a  plea  of  fraud  in  the  execu- 
tion of  the  release,  which  was  Mitirely  dif- 
ferent from  tbe  defense  originally  set  up.  It 
became  then  a  matter  of  discretion  for  the 
court  to  decide  whether  or  not  appellant 
should  be  allowed  to  file  a  reply  which  con- 
tained statements  inconsistent  with  the  form- 
er plea.  Tbe  record  shows  that  the  parties 
had  thoroughly  threshed  out  the  first  reply 
before  the  court,  and  after  the  court  reached 
a  conclusion  that  the  release,  tbe  ececutloa 
of  which  was  admitted  in  the  reply,  con- 
stituted a  complete  defense  and  could  not  be 
'  varied  by  parol,  then  appellant  came  in  with 


its  last  reply,  and  the  66xai  raCosed  to  allow 
it  to  be  filed. 

I  think  there  was  no  abuse  of  the  court's 
discretion  In  refusing  to  permit  appellant  to 
change  h^  position  at  that  time,  and  having 
admitted  the  execution  of  tbe  release  In  the 
first  reply  appellant  ought  to  have  been  held 
botmd  by  it  The  trial  Judge  was  endeavor- 
ing to  narrow  the  issues  in  the  case,  and, 
when  It  was  found  that  by  a  test  of  the  plead- 
ings according  to  his  conception  of  the  law 
there  was  no  issue  for  the  Jury  to  try,  he 
properly  refused  to  submit  tbe  question,  and 
rendered  Judgment  on  the  record  as  pre- 
sented. 

I  think  he  was  correct  in  his  position,  and 
I  dissent  from  the  conclusion  reached  by  the 
majority  of  the  Judges  here. 


ASHLEY,  D.  &  N.  BY.  CO.  T.   CUNNING- 
HAM.   (No.  SI.) 

(Supremo  Court  of  Arkansas.    June  U,  1917.) 

1.  BviDBKCK  <8&»419<3)-'Paboi,  Bvidkrce  Af- 

FEOTIMG   WeITING — DSKD   EjUBODTINO   CoS- 
TBACT   or   EUFLOYMENT. 

In  an  action  against  a  railroad  for  breach 
of  its  contract  to  employ  plaintiff  in  consid- 
eratioB  of  his  execution  or  a  ngbt  of  way  deed, 
where  the  deed,  after  the  description,  and  pre- 
ceding the  habendum,  read,  "Provided  said  rail- 
way company  shall  give  the  said  C.  position  as 
brakeman  (regular  workV  salary  not  less  thin 
$50  per  monUi,"  plaintiiTs  testimony  that  tbe 
person  who  solicited  him  to  execute  the  deeJ, 
and  who  procured  it  for  tho  railway,  made  an 
oral  agreement  with  him,  in  consideration  of 
execution  of  the  deed,  that  the  road  would  give 
him  a  position  as  brakeman  at  )>50  a  month, 
and  that  he  was  to  have  the  position  as  long 
as  he  was  physically  able  and  willing  to  gi^e 
the  service,  was  inadmissible  as  altering  or 
extending  the  terms  of  tbe  written  contract. 

[Bd.  Note. — For  other  cases,  see  £:videno^ 
Cent  Dig;  {  1913.] 

2.  CONTBACTfl  «=»10(2)  —  MUTTTAUTT  —  COS- 
TBACT  or  HlRB— CONBIDEBATION. 

'  Where  there  is  mdepcndent  consideration  to 
support  a  contract  for  hire,  it  is  not  essential 
that  there  should  be  mutuality  of  obligation  in 
the  contract 

[IDd.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  H  2&,  33,  34.] 

3.  Master  and   Sebvant  «=»aO— Hihiro  at 
Wii.1.  or  Both  Pabties. 

A  railroad's  contract,  in  oooaideration  of 
execution  of  a  right  of  way  deed,  to  give  the 
grantor  a  position  as  brakeman  at  regular  vrorl; 
and  a  named  salary,  being  for  an  Indefinite  pe- 
riod, was  terminable  at  the  will  of  either  partj, 
and  a  hiring  for  any  substantial  length  of  time 
and  refusal  to  give  employment  for  a  furthei 
time  did  not  constitute  breach  by  the  railroad. 
I'Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  18.] 

Appeal  from  Circuit  Court,  Ashley  Coun- 
ty; Turner  Butler,  Judge. 

Action  by  W.  B.  Cunningham  against  the 
Ashley,  Drew  &  Northern  Ballway  Company. 
From  a  Judgment  for  plaintifl,  defendant  ap- 
peals.   Reversed,  and  cause  dlsmiaaed. 


'or  other  case*  see  same  topic  and  KBT-NT7IIBER  In  all  Kej-Numbered  Digest*' and  IndaxM 
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Henry  ft  Harris,  of  Monttcello,  and  Gaa- 
rban  &  Sifford,  of  Camden,  for  appellant. 
iVilUamson  ft  WllUamaon,  of  Montlcello,  for 
ippellee. 

McCDLLOCH,  0.  J.  Appellee  Instituted 
his  action  against  appellant  to  recover  dam- 
ges  sustained  by  reason  of  the  breach  of  an 
lleged  contract  of  employment,  In  conald- 
riition  of  the  execution  of  a  right  of  way 
eed.  Appellee  alleged  in  his  complaint  that 
e  Joined  In  the  execution  to  appellant  of 

right  of  way  deed  through  and  over  cer- 
ain  lands  of  the  grantors,  and  that  as  a  part 
f  the  consideration  for  the  execution  of  the 
eed  appellant  agreed  to  employ  him  as 
rakeman  at  a  salary  of  at  least  $50  a  month, 
Dr  and  during  his  lifetime,  or  as  long  as  he 
'as  physically  able  and  willing  to  give  the 
srrlce.  Appellant  denied  the  agreement, 
nd  the  cause  was  tried  before  a  Jury  upon 
lat  issue;  the  trial  resulting  In  a  ]udg- 
lent  In  favor  of  appellee  for  the  recovery 
P  damages  on  account  of  the  breach  of  the 
)ntract  The  deed  recited  a  consideration 
P  $1  paid,  and  contained  the  following  pro- 
ision,  which  was  Inserted  after  the  descrlj)- 
on  of  the  land,  and  preceding  the  habendum 
nnse,  to  wit: 

"Provided  said  railway  company  shall  give 
le  said  Canningham  position  as  brakeman 
egnlar  work)  salary  not  lesa  than  $50.00  per 
onth." 

[1]  Appellee  was  permitted  to  testify,  over 
>Jections  interposed  by  counsel  for  appel- 
nt,  that  the  person  who  solicited  him  to 
:ecute  the  right  of  way  deed,  and  who  pro- 
ired  the  same  for  appellant,  entered  into  an 
al  agreement  with  him  in  consideration  of 
e  execution  of  the  deed  that  the  company 
ould  give  him  a  job  as  brakeman  at  a  sal- 
•y  of  $50  per  month,  and  that  "I  was  to 
Lve  the  Job  as  long  as  I  was  physically  able 
id  willing  to  give  the  service."  The  ruling 
the  court  in  admitting  the  evidence  is  as- 
;ned  as  error.  We  are  of  the  opinion  that 
is  assignment  of  error  is  well  founded,  as 
e  testimony  was  incompetent  for  the  rea- 
n  that  it  Is  violative  of  the  rule  against  the 
:niission  of  oral  testimony  to  alter  or  ex- 
ad  the  terms  of  a  written  contract.  Coun- 
l  for  appellee  defend  the  ruling  of  the 
urt  In  reliance  on  some  of  our  cases  which 
id  that  the  rules  of  evidence  are  not  vlo- 
;ed  In  permitting  oral  testimony  to  estab- 
h  an  additional  consideration  for  the  ez- 
^itlon  of  a  deed  or  contract.  Kelly  v.  Car- 
•,  55  Ark.  112,  17  8.  W.  706;  St  Louis  ft 
>rtb  Arkansas  Rd.  Co.  v.  Crandell,  75  Ark. 
.  86  S.  W.  855,  112  Am.  St.  Rep.  42 ;  Maglll 
mber  Co.  v.  Lane-White  Lumber  Co.,  90 
k.  426,  119  S.  W.  822. 
The  doctrine  of  those  cases  is,  however, 
it  the  recitals  of  a  deed  concerning  con- 
leration  do  not  form  a  part  of  the  con- 
ict  Itself,  and  that  it  does  not  operate  as 
variance  of  the  terms  of  a  contract  to 


'Prove  an  Independent  consideration.  The 
difficulty  of  applying  that  doctrine  to  the 
present  case  Ues  in  the  fact  that  the  parties 
Introduced  into  the  writing  the  contract  con- 
cerning this  additional  consideration,  and, 
as  that  contract  is  complete  in  Itself,  it  would 
necessarily  operate  as  an  .alteration  to  prove 
additional  terms  by  oral  testimony.  The 
written  contract  contains  no  definite  spedfl- 
catlons  as  to  duration,  but  that  must  be  de- 
termined by  construction  of  the  language 
used,  and  it  would  undoubtedly  constitute 
an  alteration  of  the  writing  to  permit  oral 
testimony  to  establish  the  duration  of  the 
period  of  service  provided  for  In  the  con- 
tract The  contract  does  not  specify,  as  has 
been  done  in  some  cases,  hiring  for  life,  or 
for  permanent  employment,  as  In  others,  or, 
as  in  still  others,  for  employment  at  the  will 
of  the  party  who  Is  to  give  the  service,  but  It 
merely  specified  that  appellant  should  give 
him  a  "position  as  brakeman,"  with  the  far- 
ther specification  of  a  minimum  monthly 
salary. 

[2]  Such  contracts  are  generally  upheld; 
for,  there  being  an  independent  considera- 
tion, It  Is  not  essential  that  there  should  be 
mutuality  in  the  contract  for  hire.  1  La- 
batt's  Master  and  Servant,  §  88. 

[3]  The  contract  in  the  present  case  can 
only  be  construed  to  provide  for  hiring,  not 
at  the  will  of  one  of  the  parties,  but  at  the 
will  of  both,  and  in  this  respect  it  differs 
from  contracts  which  provide  for  service  as 
long  as  the  persons  to  be  .hired  are  willing 
to  serve. 

It  being  for  an  indefinite  period.  It  must 
be  construed  as  being  terminable  at  the 
win  of  dther  party.  Fnlkeraon  v.  West- 
em  Union  Tel.  Co.,  110  Ark.  144,  161  S.  W. 
168,  Ann.  Cas.  1915D,  221.  Of  course,  a  dis- 
charge after  service  for  only  a  day  or  a 
week,  or  perhaps  for  a  month,  might  be 
treated  as  an  evasion  of  the  contract,  but 
since  no  time  Is  specified  In  the  contract,  a 
hiring  for  any  substantial  length  of  time  and 
a  refusal  to  give  employment  for  a  further 
time  wonld  not  constitute  a  breach. 

There  Is  no  contention  in  the  present  case 
that  there  was  an  evasion  of  the  contract  by 
mere  nominal  employment;  for,  according  to 
the  undisputed  evidence,  plaintiff  was  em- 
ployed for  a  year  and  a  half,  and  antil  ap- 
pellant sold  Its  road  to  another  corporation. 
Appellee  continued  in  the  employment  of  ap- 
pellant's successor  in  the  same  capacity  for 
a  short  time  and  was  then  discharged. 

Therefore,  according  to  the  undisputed  evi- 
dence, there  was  no  breach  of  the  written 
contract,  and  since  appellant  is  not  permit- 
ted under  established  rules  of  evidence  to 
vary  or  extend  the  terms  of  that  contract,  it. 
follows  that  he  has  not  made  out  a  case  for 
recovery  of  damages. 

The  Judgment  Is  reversed,  and  the  cause  Is 
dismissed. 


Digitized  by 


Google 


800 


196  SOUTHWOST^IBN  BB3P0BT]B>B 


(Aik. 


GRAVES  T.  BODCAW  LUMBER  OO. 
(No.  34.) 

(Supreme  Court  of  Arkansas.    June  11,  1917.) 

1.  CONTBACTS     <S=>333(2)— ANSWEB^-CotTNTEE- 

CLAiM — Contemporaneous  Agbeement— Al- 
legation OF  Written  Qhabactes. 
In  an  action  on  a  note,  where  defendant 
did  not  allege  in  his  answer  that  the  contem- 
poraneous agreement  between  the  parties,  set  up 
by  him  and  asked  to  be  considered  as  a  counter- 
claim or  set-off  against  plaintiff's  cause  of  ac- 
tion, was  e\'idenced  by  any  agreement  in  writ- 
ing made  contemporaneously  with  the  note,  or 
at  any  subsequent  time,  plaintiff's  special  de- 
murrer to  the  answer  was  properly  sustained, 
the  omitted  allegations  being  essential  to  entitle 
defendant  to  the  relief  he  sought;  for,  if  such 
an  oral  agreement  had  been  made  during  the 
negotiations  looking  to  the  settlement  evidenced 
by  the  note,_  it  was  merged  in  the  note,  which 
showed  on  its  face  that  It  concerned  the  par- 
ticular transaction,  and  that  it  was  a  written 
contract  for  settlement  of  the  controrersy 
therein. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1©41,  1642.] 

2.  Contbacts  <8=»333(2)  —  Ck)NTEMPOBAj»BODS 
OB  Subsequent  Contbact — Bubdbn  of  De- 
fendant. 

If  there  was  a  written  contract  embodying 
the  terms  set  up  in  defendant's  answer  in  coun- 
terclaim .or  set-off  in  an  action  on  a  note,  be- 
fore defendant  could  avail  himself  of  such  con- 
tract as  a  set-off  or  counterclaim,  it  devolved 
upon  him  to  show  that  the  written  contract 
sued  on  did  not  express  the  entire  contract  be- 
tween the  parties,  but  that  there  was  a  con- 
temporaneous or  subsequent  writing  evidencing 
the  matters  set  forth  in  his  answer. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent.  Dig.  §§  1641,.  1642.] 

3.  Contbacts  €=931  —  Contract  Pabtlt  iw 
Wbitino. 

A  contract  between  the  buyer  of  timber  from 
a  lumber  company  and  the  company,  a  contro- 
versy having  arisen  between  them,  showing  a 
settlement  by  agreeing  to  pay  a  consideration 
named  for  timber  cut,  etc.,  could  not  rest  part- 
ly in  writing  and  partly  in  parol. 

[B>d.  Note.— For  other  cases,  see  (yontracts. 
Cent.  Dig.  U  146,  147.] 

4.  Contracts  «=5245(2>— Wbitten  Contbact 
— Merger. 

All  prior  negotiations  leading  up  to  a  writ- 
ten contract  are  merged  therein. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1130.] 

5.  Evidence  ®=:»441(1)— Fabol  Eviderox  At- 
fectino  Wbitino. 

Evidence  of  a  contemporaneous  oral  agree- 
ment is  not  competent  to  vary  the  terms  of  a 
written  agreement 

[Ed.  Note.^For  other  cases,  see  Evidence, 
Cent,  Dig.  {  1756.] 

Appeal  from  Orcuit  Court,  Columbia  Ootm- 
ty;    Cfaas.  W.  Smith,  Judge. 

Suit  by  the  Bodcaw  I>umber  Company 
against  E.  F.  Graves.  .  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Appellee  brought  suit  against  appellant  on 
a  promissory  note  which  Is  as  follows: 
"622.04.  Texarkana,  Ark.,  2/8/1916. 

"Juno  15,  after  date,  I  promise  to  pay  to  the 
order  of  Bodcaw  Lumber  Company  the  sum  of 
six  hundred  and  twenty-two  and  ^/i»o  dollars 
for  value  •^ceived,  with  interest  thereon  at  the 


rate  oi  sis  per  cent  per  annum  firom  September 
1,  1914,  until  paid. 

"Given  in  payment  for  timlier  cut,  about  which 
suit  has  been  pending  in  Lafayette  circuit  court 

"[Signed]  E.  F.  Graves." 

The  appellant  answered,  admitting  the  ex- 
ecution of  the  note,  an'd  that  same  had  not 
been  paid.  Appellant  set  up  as  a  counter- 
claim or  set-off  that  he  purchased  of  plain- 
tiff all  the  merchantable  pine  timber  on  cer- 
tain lands  (describing  theml  In  0>lumbla  coun- 
ty situated  east  of  Dorcheat  bayou;  that  after 
the  purchase  the  defen'dant  cut  certain  pine 
timber  from  lands  which  the  plaintiff  contend- 
ed were  west  of  Dorcheat  bayou,  and  that 
plaintiff  had  cut  pine  timber  from  lands  which 
the  defendant  contended  were  east  of  Dor^ 
cheat  bayou,  that  Is,  from  the  lands  which 
defendant  had  purchased  from  the  plaintiff; 
that  after  defendant  cut  the  timber  upon  the 
lands  that  plaintiff  alleged  to  have  been  west 
of  Dorcheat  bayou  and  belonging  to  It,  and 
after  the  plaintiff  had  cut  timber  from  lands 
which  the  defendant  contended  were  east  of 
Dorcheat  bayou  belonging  to  blm,  plaintiff 
brought  suit  to  recover  damages  it  alleged 
it  had  sustained  by  reason  of  defendant's 
cutting  an'd  removing  the  pine  timber  from 
its  lands;  that  In  settlement  of  said  salt 
plalntur  and  defendant  contracted  that  the 
plaintiff  would  pay  to  the  defendant  tlie  sum 
of  $4.50  per  1,000  feet  for  all  the  timber 
cut  by  It  from  the  lands  lying  east  of  Dor- 
cheat bayou,  if  It  should  be  ascertained  from 
investigation  that  plaintiff  had  so  cut  and 
removed  such  timber;  that  at  the  time  the 
note  In  suit  was  given  there  was  an  under- 
standing and  agreement  between  the  plain- 
tiff an'd  the  defendant  that  each  would  se- 
lect an  arbitrator,  whose  duty  It  would  be  to 
determine  whether  or  not  plaintiff  had  cat 
and  removed  any  timber  belonging  to  the  de- 
fendant, and  that  the  further  agreement  was 
that,  if  the  arbitrators  could  not  agree  wheth- 
er the  plaintiff  had  cut  any  of  the  defend- 
ant's timber,  they  were  to  select  a  third  man, 
who  was  to  determine  whether  plaintiff  had 
cut  and  removed  any  timber  belonging  to 
the  defendant  as  contended  by  the  defendant 

It  was  farther  set  up  that  the  plaintiff 
agreed  to  credit  on  defendant's  note  any 
amount  of  timber  thus  found  by  said  arbitra- 
tors to  have  been  cut  and  removed  by  the 
plaintiff.  There  was  the  further  averment 
that  the  plaintiff  failed  to  make  any  inves- 
tigation and  failed  to  arbitrate  the  contro- 
versy as  it  bad  contracted  to  do,  and 
had  failed  to  credit  'defendant  on  the  note 
for  any  pine  timber  so  cut  and  removed  by 
the  plaintiff.  The  amount  of  timber  alleged 
to  have  been  cut  by  the  plaintiff  under  this 
agreement  was  $468,  which  defendant  ask- 
ed to  be  placed  as  a  credit  upcxi  the  note,  and 
be  offered  to  confess  Judgment  for  the  diffe^ 
ence. 

Plaintiff  filed  a  special  demurrer,  alleging 
as  grounds :  First,  that  the  answer  offered  to 
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prove  by  oral  testimony  facts  not  set  forth 
In  the  note  aued  on  whldi  tended  to  vary 
the  written  contract;  second,  that  the  al- 
leged set-off  was  not  founded  on  contract, 
or  ascertained  by  the  decision  of  a  court,  and 
was  for  unliquidated  damages;  third,  that 
the  alleged  counterclaim  did  not  arise  out 
of  the  contract  or  transaction  set  forth  in 
the  complaint,  and  was  not  oonnectefd  with 
the  subject-matter  of  the  action ;  and,  fourth, 
because  the  agreement  to  arbitrate  was  col- 
lateral and  independent,  and  could  not  be 
pleaded  in  bar  to  the  note  sued  on. 

The  court  sustained  the  demurrer.  The  de- 
fendant stood  on  Its  answer,  and  declined  to 
plea'd  further.  The  court  thereupon  render^ 
ed  Judgment  In  faror  of  the  plaintiff,  and 
from  that  Judgment  this  appeal  comes. 

O.  W.  McKay,  of  Magnolia,  for  appellant 
Henry  Moore  and  Henry  Moore,  Jr.,  both  of 
Texarkana,  for  appellee. 

WOOD,  J.  (after  .stating  the  facts  as 
above.)  [1]  ^nie  Judgment  was  correct  The 
apipellant  does  not  allege  in  his  answer  that 
the  contemporaneous  agreement  set  up  by 
him  and  asked  to  be  considered  as  a  counter- 
claim or  set-off  against  the  appellee's  cause 
of  action  was  evidenced  by  any  agreement 
In  writing,  entered  Into  at  that  time  or  at 
any  subsequent  time.  Such  allegations  were 
essential  to  entitle  him  to  the  relief  sought; 
for,  if  such  an  oral  agreement  had  been  en- 
tered Into  in  the  negotiations  looking  to  the 
settlement  evidenced  by  the  note,  then  all 
such  oral  agreements  woul'd  be  merged  in 
the  note,  for  the  note  on  its  face  shows  that 
it  was  "given  in  payment  for  timber  cut 
abont  which  suit  has  been  pending  In  the 
Lafayette  circuit  court,"  and  that  It  was  a 
written  contract  for  the  settlement  of  that 
controversy. 

.  [2]  Now,  If  there  was  a  contemporaneous 
or  subsequent  written  contract  embodying  the 
terms  set  up  In  appellant's  answer,  before 
appellant  could  avail  himself  of  such  con- 
tract as  a  set-off  or  counterclaim  to  ap];>el- 
lee's  cause  of  action,  it  devolved  upon  him 
to  show  that  the  written  contract  sued  on 
did  not  express  the  entire  contract  between 
the  parties,  Jbut  that  there  was  a  contempo- 
raneous or  subsequent  writing  evidencing  the 
matters  set  forth  in  his  answer. 

13-6]  This  contract  could  not  rest  partly 
in  writing  and  partly  in  parol,  and  It  is 
bombook  law  that  all  prior  negotiations 
leading  up  to  the  written  c-ontract  are  merg- 
ed therein,  and,  further,  that  evidence  of 
contemiwraneous  parol  agreement  is  not  com- 
I>etent  to  vary  the  terms  of  the  written  agree- 
ment Martin  V.  Cole,  104  tJ.  S.  30,  26  L. 
Ed.  647;  Cox  v.  Smith,  90  Ark.  224,  138  S. 
W.  978,  and 'cases  there  cited;  Izard  v.  Con- 
necticut Plre  Ins.  Co.,  194  S.  W.  1032 ;  Ash- 
ley, Drew  &  Northern  Ry.  Co.  v.  Cunnlng- 
liam,  196  S.  .W.  798. 


The  writing  sued  on  here  showed  a  com- 
plete contract.  It  showed  a  settlement  by 
agreeing  to  i>ay  the  consideration  named  for 
timber  cut  If  there  were  some  other  terms 
of  settlement  than  those  here  plainly  ex- 
pressed, it  devolved  upon  the  appellant  to 
allege  what  these  terms  were  and  that  they 
were  embodied  In  writing  at  the  time,  or 
subsequent  to  the  other  contract. 

Under  the  familiar  principles  above  an- 
nounced there  was  no  error  in  the  ruling  of 
the  court  in  sustaining  appellee's  demurrer  to 
appellant's  answer  and  (upon  appellant's 
failure  to  amend)  In  entering  Judgment  final 
against  him. 

That  Judgment  is  therefore  affirm^. 


EX3HOLS  et  al.  v,  TRICE  et  al.    (No.  67.) 
(Supreme  Court  of  Arkansas.    June  25,  1917.) 

HlOHWATS  «E»90  —  WiTHDBAWAI,  OP  NaMBS 

ruoM  Petition — "Valid  Reason" — "Vaud." 
Petitioners  for  a  road  improvement  district 
could  not  withdraw  their  names  because,  in  their 
opinion,  the  construction  would  be  inexpedient, 
impractical,  Ijurdensome,  disproportionate  in' 
benefits  to  costs,  and  with  no  safeguard  or  limi- 
tation on  the  cost  of  construction,  in'  view  of 
Acts  1915,  p.  1404,  g  2,  providing  for  withdrawal 
of  petitioners'  names  when  "valid  reasons  there- 
for" are  presented,  since  petitioners  could  and 
should  have  considered  such  questions  before 
signing  the  petition.  By  a  "valid  reason"  is 
meant  a  sound  sufficient  reason,  such  as  fraud, 
deceit,  misrepresentation,  duress,  etc.,  a  reason 
upon  which  the  petitioner  could  support  or  justi- 
fy his  change  in  attitude.  The  word  "valid" 
necessarily  possesses  an  element  of  legal 
strength  and  force  and  inconsistent  positions 
have  no  such  force. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Big.  §§  301,  302. 

For  other  definitions,  see  Words  and  Phrases, 
i^rst  and  Second  Series,  VaUd.] 

Appeal  from  Circuit  Court  .Woodruff 
County;  J.  M.  Jackson,  Judge. 

Petition  for  creation  of  a  road  Improvement 
district  by  W.  T.  Trice  and  others,  objected 
to  by  D.  H.  Echols  and  others.  Order  es- 
tablishing district  and  denying  remonstrants' 
request  to  withdraw  from  petition,  and  re- 
monstrants appeal.    Affirmed. 

Roy  D.  Campbell,  of  Cotton  Plant,  for  ap- 
pellants.   Appellees,  pro  se. 

HUMPHREYS,  J.  Appellants  were  re- 
monstrants against  the  organization  of  road 
Improvement  district  No.  1,  to  construct  a 
rock  road  from  Cotton  Plant,  in  Woodruff 
county,  to  the  Prairie  county  line,  under 
Act  338  of  the  General  Assembly  of  the  state 
of  Arkansas  for  the  year  1915.  They  had 
signed  the  original  petition  for  the  creation 
of  the  district,  but  when  the  petition  was 
presented  to  the  county  court  for  hearing, 
they  sought  to  withdraw  their  names  ^d 
and  property  from  the  petition  for  the  follow- 
ing reasons: 
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-  Fint.  "That  apon  i  thtirbugh  ttaminfttlon  of  < 
tiie  Acts  of  the  Gi«iieral  Ateembly.of  the  State  of 
Arkansas,  No.  33S,  under  which  act  the  said 
improvement  is  proposed  to  be  organized,  they 
believe  that  to  construct  a  road  under  said  act 
is  inexpedient  and  impractical,  and  that  eaid 
act  does  not  contain  proper  safeguards  as  to 
necessary  expenses  and  cost  of  construction." 

Second.  "That  also,  upon  further  considera- 
tion of  the  proposed  matter,  they  do  not  now  be- 
lieve that  it  is  for  the  best  interest  of  the  people 
whose  lands  shall  be  assessed,  to  he  burdened 
with  additional  taxes  and  assessments." 

Third.  "They  further  state  that  they  believe 
that  the  benefits  which  will  accrue  from  the  pro- 
posed rock  road  improvement  will  not  be  in  ]iut 
proportion  to  the  expense  that  will  necessarily 
be  incurred  in  its  construction." 

Fourth.  "They  further  state  that  it  is  their 
opinion  that  under  the  act  in  question  there  is 
no  limitation  to  the  ultimate  costs  of  the  im- 
provement, and  are  therefore  unwilling  that 
their  lands  shall  be  included  in  the  proposed  dis- 
trict" 

The  county  court  denied  the  request  of  the 
remonstrants  to  withdraw  from  the  iwtltlon, 
and  counted  their  lands  In  ascertaining  the 
necessary  number  c^  acres  to  organize  the 
district,  and  by  order  established  the  district 
From  that  order  an  appeal  was  prosecuted 
to  the  drcolt  court,  and  the  cause  there  tried 
by  the  court  sitting  as  a  Jury,  upon  the  orig- 
inal files  In  the  county  court  and  upon  an 
agreed  statement  of  fact  eliminating  all 
questions  in  issue  except  one,  which  is  as 
follows: 

"Are  the  reasons  assigned  by  the  parties  ask- 
ing to  have  their  names  and  lands  removed  from 
the  petition  valid  reasons  under  the  law  in  ques- 
tionr' 

The  circuit  court  adjudged  the  reasons 
assigned  insufficient,  and  affirmed  the  Judg- 
ment of  the  county  court  establishing  the 
road  improvement  district  The  remonstrants 
took  the  necessary  steps  and  have  lodged  an 
appeal  in  this 'court,  questioning  the  correct- 
ness of  the  Judgment  of  the  circuit  court 
The  singly  question  presented  by  this  appeal 
is  whether  the  reasons  assigned  for  with- 
drawing appellants'  names  and  lands  from 
tbe  original  petition  are  valid  reasons. 

Under  section  2  of  Act  838  of  the  Session 
Acts  of  Arkansas  of  1915,  any  person  may 
withdraw  his  name  from  the  original  peti- 
tion for  the  organization  of  the  district  upon 
presenting  valid  reasons  therefor  in  writing, 
at  the  time  the  original  petition  is  presented 
to  the  county  court  for  bearing.  The  sum  to- 
tal of  tbe  reasons  assigned  for  withdrawing 
tbelr  names  Is  that  in  their  opinion  the  con- 
struction of  the  road  will  be  inexpedient, 
Impractical,  burdensome,  disproportionate  in 
benefits  to  the  costs,  and  with  no  safeguard 
or  limitation  on  the  cost  of  constmctlcHi. 
Tbe  reasons  assigned  might  well  be  made 
grounds  for  an -attack  oa  tbe  organization  »f 
tbe  district  by  parties  not  signing  It,  but 
are  not  tbe  character  of  reasons  contem- 
plated by  the  act  for  tbe  withdrawal  of  names 
troin  the  original  petition.  Parties  signing 
the  petition  must  consider  the  questions  of 
expediency  and  practicability  of  the  Improve- 
ment, tbe  extoit  of  tbe  burden,  tite  probable 


benefits  as  (iottipdred  tdtb  Oie  estlmat&d  costs, 
and  the  stiffldtincy  of  the  safeguards  and 
limitations  on  the  cost,  before  signing  the 
petition.  There  is  no  good  reason  why  these 
matters  sbonld  not  be  thoroughly  considered- 
by  the  property  owners  before  signing  the 
petition  for  tbe  establishment  of  the  dis- 
trict They  ooald  have  ascertained  the  extent 
of  tbe  safeguards  and  limitations  thrown 
about  tiie  construction  of  the  improvements, 
and  oonld  have  examined  tbe  plat  of  tbe  dis- 
trict and  tbe  estimate  of  the  highway  en- 
gineer approximating  the  cost  of  the  Improve- 
ment before  placing  their  names  on  the  peti- 
tion. Lamberaon  v.  Oolllns,  128  Ark.  20K, 
185  S.  W.  268. 

The  construction  contended  for  would  en- 
able signers  of  petitions  for  the  establlsta- 
ment  of  Improvement  districts  to  withdraw 
their  names  from  tbe  petitions  by  filing  a 
statement  to  tbe  effect  that  they  had  changed 
their  minds  as  to  tbe  meaning  of  the  act  It- 
self, as  to  tbe  expediency  of  maUng  tbe  Im- 
provements, as  to  the  c(HnparatlTe  benefits  as 
related  to  the  costs,  and  as  to  tbe  extent  of 
the  burden.  In  other  words,  tbe  construction 
contended  for  would  at  once  place  a  number 
of  tbe  signers  of  tbe  petition  in  the  double 
aspect  of  petitioners  and  remonstrants  on  tbe 
questions  necessarily  Involved  In,  and  pre- 
requisite to,  the  establishment  of  the  district 
We  think  it  quite  clear  that  a  property  own- 
er who  signs  his  name  to  the  petition  cannot 
withdraw  therefrom  without  written  applica- 
tion and  proof  showing  valid  reasons  there- 
for, which  means  a  sound,  sufficient  reason— 
a  reason  upon  which  he  could  8nm>ort  or 
Justify  bis  change  In  attitude.  Certainly  an 
excuse  that  existed  at  tbe  time  of  signing  hU 
name  to  tbe  petition  would  not  be  a  sound 
reason  for  withdrawing  his  signature.  Such 
a  construction  would  enable  a  man  to  play 
fast  and  loose — to'  withdraw  his  signature 
and  land  on  a  mere  change  of  mind  or  heart 
Tbe  word  "ralld"  must  necessarily  possess  an 
element  of  legal  strength  and  force.  In- 
consistent positions  have  no  legal  stroigth 
and  force.  We  think  the  only  proper  con- 
struction to  give  the  words  "valid  reason," 
in  the  first  clause  of  section  2  of  the  act  Is  to 
attach  that  meaning  capable  of  being  defend- 
ed or  supported.  The  only  character  of  rea- 
son capable  of  standing  the  test  In  law  Is 
some  good  reason,  which  will  Justify  the 
change  in  the  attitude  of  the  petitioner,  sncb 
as  fraud,  deceit,  misrepresentation,  duress, 
etc.  The  statute  Is  silent  as  to  what  rea- 
sons were  intended.  Learned  counsel  for  ap- 
pellants has  cited  no  authority  to  aid  us  ex- 
cept Webster's  definition  of  the  word  "valid." 

Giving  full  meaning  to  Webster's  definition 
of  tbe  word  "valid"  In  the  connection  used, 
we  think  our  construction  of  the  first  danse 
of  section  2  of  the  act  clearly  reflects  the 
Intent  of  the  Legislature.   . 

No  error  appearing,  the  jodffDMat  la  ti' 
firmed. 
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BAKE  OF  COMMEBOB  et  aL  ▼.  GOOLSBX 

et  aL    (No.  4.) 
(Supreme  Court  of  Arkansas.     May  28,  1917.) 

1.  Ba:<kb     ahd     Baitkino     «=»89— Stock— 
"Waisbxd  Stock.!' 

_  Under  Const,  art  12,  {  8,  providing,  "No 
private  corporation  shall  issue  stocks  or  bonds 
except  for  money  or  pi'operty  actttally  received 
or  labor  done,"  the  taking  of  notes  in  payment 
of  the  capital  stock  of  a  bank  is  unlawful ;  suoh 
provision  being  a  guaranty  against  "watered 
stock,"  that  is,  "stock  which  purports  to  be 
paid  in  full,  but  which,  in  fact,  has  not  been 
paid  for." 

[£d.  Note.— For  other  cases,  see  Banks  and 
Banking,  C^nt.  Dig.  i§  44-1& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Watered  Stock.] 

2.  Baitrs  and  BANEii«o  ®=354(1)— Beoula- 
noN— FALflE    Reports— LiABiUTT    of    Dt- 

KECTOBa. 

Under  Kirby's  Dig.  i  81S,  requiring  the 
president  and  secretarjr  of  a  corporation  to  file 
an  annual  report  showing  the  condition  and  af- 
fairs of  a  corporation,  while  it  is  primarily  the 
duty  of  such  officers  to  make  the  annual  state- 
ment required,  the  directors  are  negligent  if 
they  knowingly  permit  a  false  report  or  fail  to 
exercise  proper  diligence  to  see  that  the  offi- 
cers and  agents  do  their  duty,  and  are  liable  to 
stockholders  as  well  as  creditors  for  the  loss 
occasioned  by  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Oent.  Dig.  gj  92,  95^  96,  106.] 

3.  Banks  and  Banking  «=»54(1)— RslatioR 
Between  Dikectors  and  Stockholdebs. 

Where  a  statute  places  banking  corpora- 
tions luider  the  care  of  boards  of  directors,  cor- 
responding duties  and  liabilities,  in  the  absence 
of  any  statute,  must  be  ascertained  and  con- 
trolled by  common-law  rules  applicable  general- 
ly to  such  relations  and  powers. 

[Eld.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fi  92,  95,  96,  105.} 

4.  Banks  and  Banking  «s964(1)— Relation 
Between  Dibectobs  and  Stockholdebs. 

Where  a  statute  places  banking  corporations 
nnder  the  care  of  boards  of  directors,  and  gives 
them  plenary  power  to  manage  the  "affairs  and 
business"  of  the  corporatiw,  their  relation  to 
the  stockholders  approaches  more  nearly  the 
relation  of  that  of  the  active  trustee  to  Jiis  ces- 
tui que  trust  than  that  of  the  ordinary  relation 
of  agent  to  his  principal. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  92,  95,  96,  105.] 

5.  Banks  and  Banking  €=>54(4)— Liabiutt 
of  dlbectobs  to  sxockholdebs. 

Bank  directors  mast  exercise  only  ordinary 
care  and  diligence  in  tbe  discharge  of  their  du- 
ties, nnd  while  they  are  not  required  to 
give  their  whole  time  and  attention  to  these 
duties,  and  are  not  insurers  of  the  fidelity  or 
capacity  of  the  cashier  or  other  agents  of  the 
bank,  they  are  required  to  exercise  due  care  in 
their  selection  and  proper  supervision  over 
tbeiir  action. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  97.] 

6.  Pabtnb&ship  «=>6— Loans  bt  Bank  to 
Pawnbbokxb. 

Transactions  involved  in  loans  negotiated 
by  a  bank  cashier  by  which  a  pawnbroker  loan- 
ed small  amounts  to  300  or  400  different  peo- 
ple, taking  their  notes  payable  to  a  third  per- 
son, and  discounting  these  notes  to  the  bank 
with  the  understanding  that  the  bank  was  to 


have  qne-haU  of  the  amount  that  the  mrwnbrokor 
had  charged  for  the  loans,  virtually  put  this 
bank  in  partnership  with  him  in  the  pawn- 
brokerage  business. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  if  17-19.] 

7.  UsuBT  «S322,  76-^Effect— Invauditt  of 
Notes. 

Notes  bearing  rates  of  interest  above  10 
per  cent  per  annum  were  usurious  and  void. 

[Bd.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  41,  68-61, 68-«6,  14&] 

8.  Banks    and    Banking    «=»55(5)— Dibec- 

TOB'S       LXABIUTT — ISVIDENCE — SCFFICIENCT. 

Evidence  held  to  show  that  the  officers  of 
the  bank  were  groctdy  negligent  in  making 
worthless  loans  and  tdlowing  worthless  over- 
drafts, and  which  conduct  the  directors,  in  the 
ezerciae  of  ordinary  care  in  the  management  of 
the  business  and  affairs  of  the  bank,  knew,  or 
could  have  known,  and  should  have  corrected. 
[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g  104.] 

9.  Banks  and  Banking  «=>54(1)— Ioabilitt 

OF  DlRECTOB^  TO   StOCKHOLDEBS. 

Liability  of  bank  directors  to  stockholders 
for  mismanagement  applies  to  the  directors 
jointly  and  severally  as  members  of  the  board, 
although  some  of  the  directors  individually 
stand  on  a  different  footing  fma  the  others  as 
to  certain  stockholders. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  92,  95,  06,  105.] 

10.  Banks  and  Banking  ®=354(1)— Dibbo- 
YoB's  Liabilitt— Election  to  Office. 

If  a  bank  director  was  not  elected,  or  if  lie 
was  elected,  but  not  notified,  and  if  he  did  not 
accept  the  election  and  did  not  participate  in 
the  meetings  of  the  board  during  the  years 
when  mismanagement  of  the  bank's  affairs  oc- 
curred, he  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §$  02,  98,  96,  105.] 

11.  Banks  and  Banking  ®=»55(5) — Elec- 
tion OF  DiBECTOB  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  show  that  a  bank  director 
was  elected  and  acted  as  director  during  the 
period  a  mismanagement  of  a  bank's  affairs 
causing  its  insolvency  occurred. 

[Ed.   Note.— BV>r  other  cses,   see  Banks  and 
Banking,  Cent  Dig.  {  104.] 

12.  Appeal  and  Ebbob  «s>773(4)— Review- 
Briefs. 

AVhere  parties  against  whom  judgments 
were  entered  prayed  and  were  granted  an  ap- 
p^,  but  filed  no  brief,  the  judgments  against 
them  must  be  affirmed .  for  failure  to  comply 
with  Supreme  Court  rule  8. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3104,  3100.] 

13.  Banks  and  Banking  iS=»54(1)— Stock- 
holders' Abbessmbnts. 

Where  bank  stockholders  had  their  choice 
to  pay  assessments  or  close  the  bank,  the  pay- 
ment was  voluntary,  and  the  directors  could  not 
be  held  responsible  for  it 

iEd.  Note.— For  other  cases,  see  Banks  and 
nking.  Cent  Dig.  {g  92,  95,  96,  105.] 

14.  Bquitt  «s»423  — Deobbe  — CONDinONAL 
Belief— Payments  by  Plaintiff. 

A  decree  in  favor  of  bank  stockholders 
against  directors  upon  the  contingency  or  con- 
dition that  each 'of  the  parties  should  pay  de- 
crees rendered  against  them  respective  in  fa- 
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TOT  of  the  bank  was  wlthoat  authority  of  law 
and  void. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  986-990,  992-998,  1009-1014.] 

15.  Equitt   <^9427(1)— Decsbb   Betond   Is- 
sues. 

In  bank  stockholders'  action  against  direc- 
tors for  mismanagement  causing  insolvency, 
where  delinqnents  who  were  sued  on  notes  for 
stock  and  for  borrowed  money  were  not  asking 
for  judgments  over  in  their  favor  against  the 
directors,  a  decree  granting  such  relief  was  not 
authorized. 

[Ed.  Note.— For  other  cases,  see  EJquity,  Cent 
Dig.  S§  1001-1004.] 

16.  Banks  and  Banking  «=954(1)— liiAsn.- 

ITY    OF    DiBECTOBS— STOOKHOLDEBS'     ACTIOR 

— Intebest. 
In  bank  stockholders'  action  against  direc- 
tors for  mismanagement  causing  insolvency, 
plaintiffs  were  entitled  to  interest,  not  from  the 
dates  on  which  they  paid  respectively  for  their 
stock,  but  from  the  date  that  the  court  found 
that  the  stock  was  rendered  worthless. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ${  92,  96,  »8,  106.] 

17.  BANks   AND   Banking    €=a54(l)— Dibbo- 
tob's  UABiLrnr— STocKHoi-DEKa'  Action — , 

DiSCBETION    OF   COUBT — iNTEBEST. 

In  bank  stockholders'  action  against  direc- 
tors for  mismanagement  causing  insolvency,  it 
was  within  the  discretion  of  the  chancellor  to 
allow  or  refuse  interest  where  an  account  was 
to  be  taken  between  the  directors  and  the  stock- 
holders. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  |§  92,  95,  96,  105.] 

Appeal  from  Sebastian  Chancery  Court ;  W. 
A.  Falconer,  Chancellor. 

Suit  by  Lora  Goolsby  and  others  against 
the  Bank  of  Commerce  and  others.  From  the 
decree,  the  defendants  appeal.  Decree  revers- 
ed in  part,  and  In  part  affirmed. 

On  the  21st  of  November,  1910,  a  bank  was 
duly  incorporated  under  the  name  of  "Day 
and  Night  Bank,"  and  Its  place  of  business 
■was  Ft.  Smith,  Ark.  It  had  an  authorized 
capital  stock  of  $50,000.  The  name  of  the 
bank  was  afterwards  changed  to  that  of 
"Bank  of  Commerce,"  hereafter  called  the 
Bank. 

In  November,  1914,  the  Bank,  under  the  di- 
rection of  the  state  bank  comnUssicmer,  went 
Into  liquidation  and  transferred  all  of  its  as- 
sets to  the  City  National  Bank  of  Ft.  Smith. 

Separate  suits  were  instituted  by  Lora  Gools- 
by, John  Holland,  and  M.  S.  Buckley,  who 
were  stockholders  in  the  Bank,  against  the 
directors  and  certain  others  stockholders. 
For  cause  of  action  the  plaintiffs  alleged  that 
stock  had  been  subscribed  by  various  persons 
amounting  in  the  aggregate  to  $14,475  that 
had  not  been  paid;  that  the  directors  had 
negligently  failed  to  collect  the  delinquent 
stock  subscriptions,  but,  on  the  contrary, 
had  accepted  return  of  the  stock  from  a  num- 
ber of  the  subscribers ;  that,  notwithstanding 
the  uncollected  stock,  the  Bonk  and  the  di- 
rectors, through  the  officers  of  the  Bank, 
filed  an  annual  certificate  retorting  that  the 
full  amount  of  capital  stock  paid  in  was  $60,- 


000;  that  the  directors  employed  one  C.  L.  | 
Pyle  as  cashier  and  issued  to  him  120  shares 
of  stodt  without  his  paying  therefor,  and  ac- 
cepted his  note  for  the  same,  which  they 
never  coUected,  although  he  was  on  a  salary 
until  the  early  part  of  1914;  that  the  direc- 
tors negligently  and  purposely  failed  to  give 
attention  to  and  take  control  of  the  Bank 
during  the  incumbency  of  Pyle,  the  cashier, 
and  allowed  him  to  recklessly  dispose  of  the 
assets  of  the  Bank  in  making  Worthless  loans, 
thereby  reducing  the  Bank's  assets  to  such 
an  extent  that  the  bank  commissioner,  in 
1914,  required  an  assessment  of  50  per  cent 
against  the  stockholders. 

All  the  complaints  contained  substantially 
the  same  allegations ;  Mrs.  Goolsby  alleging, 
as  an  additional  cause  of  action,  that  the  of- 
ficers In  charge  of  the  Bank  had  represented 
that  the  payment  of  the  50  per  cent,  assess- 
ment which  had  been  voted  at  a  call  meeting 
of  the  stockholders  would  place  the  Bank  in 
a  position  to  carry  on  its  business  success- 
fully and  to  make  dividends  for  the  stock- 
holders, and  that  she,  not  knowing  of  the  mis- 
management previonsly  had,  on  August  1, 
1914,  paid  the  assessment  of  50  per  cent, 
amounting  to  $1,000. 

Plaintiffs  prayed  Judgment  for  the  amount 
paid  for  their  stock  respectively,  against  the 
Bank  and  the  directors.  Jointly  and  several- 
ly, and  against  the  delinquent  stockholders, 
severally,  to  the  amounts  respectively  of  their 
unpaid  subscriptions  for  stock. 

During  the  proceedings  the  court  entered  an 
order  to  the  effect  that  the  complaints  filed 
should  be  treated  as  filed  on  behalf  of  sH 
other  parties  who  might  wish  to  intervene, 
to  the  end  that  all  matters  connected  with 
the  litigation  might  be  settled  in  one  suit 
Whereupon  Z.  L.  Reagan,  Mary  B.  Reagan, 
L.  V.  Parker,  J.  M.  Hughey,  Vi.  H.  Bruce, 
Tumblin  &  Joyce,  I.  N.  Johnson,  J.  F.  Wright, 
Herbert  Wright,  lAwrence  Wright,  and  A 
N.  Cole  intervened.  They  adopted  the  allega- 
tions of  Lora  Goolsby  as  to  the  alleged 
grounds  of  liability  of  the  defendants.  Each 
of  these  who  had  subscribed  and  paid  for 
stock  and  paid  the  assessment,  as  well  as 
these  who  had  subscribed  for  stock  which 
they  had  not  paid  for,  set  out  their  daims 
respectively. 

The  Bank  and  those  sued  as  directors 
thereof,  as  well  as  those  who  were  sued  as 
delinquent  stockholders,  for  the  most  part 
filed  answers,  in  which  all  the  material  al- 
legations of  the  complaint  as  to  negligence 
of  the  directors  in  the  management  of  the 
Bank  and  the  alleged  grounds  of  liability  as 
to  them  were  specifically  denied.  We  deem 
it  unnecessary  here  to  set  out  the  respective 
answers  of  each  of  those  who  are  named  as 
parties  defendant  We  will  refer  later  on 
to  the  different  phases  of  the  evidence  af- 
fecting the  indlTidual  interests  of  the  varicos 
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parties  litigant  who  have  appealed  from  the 
decree  of  the  court. 

The  court  consolidated  the  causes  for  trial, 
made  the  City  National  Bank  of  Ft.  Smith 
a  party  defendant,  ifppolnted  a  trustee  and 
receiver,  and  directed  the  City  National  Bauk 
to  tnm  over  to  him  all  the  assets  In  its  hands 
which  it  held  as  collateral  to  secure  its  claim 
against  the  Bank.  The  receiver  was  given 
full  authority  to  act  as  he  deemed  flt  in 
handling  the  assets  for  the  benefit  of  all  con- 
cerned. A  master  was  also  appcdnted  to 
state  an  account  of  the  condition  and  af- 
fairs of  the  Bank,  and  he  was  directed  to 
make  a  comprehensive  report,  and  to  Include 
in  it,  after  enumerating  many  things,  "such 
other  facts  as  will  enable  the  court  to  deter- 
mine the  character  of  the  management  of  the 
Bank  and  to  determine  the  cause  of  such 
Bank  going  into  liquidation,"  and  the  direc- 
tion stated  that  "after  the  report  was  sub- 
mitted that  the  parties  would  have  an  op- 
I)ortunity  to  Introduce  such  further  testimony 
as  they  desired."  ' 

The  master  made  his  report,  which  was 
duly  made  a  part  of  the  record,  and  all  the 
evidence  in  the  cause  was,  by  order  of  the 
court  and  by  consent  of  all  parties,  heard  be- 
fore the  court,  and  the  cause  was  submitted 
upon  the  pleadings,  the  report  of  the  master, 
and  the  evidence  taken  before  the  court. 

The  court  found  that  there  were  outstand- 
ing unpaid  notes  given  for  stock  subscriptions 
amounting  in  the  aggregate  to  $12,126.76, 
and  rendered  Judgment  in  favor  of  the  Bank 
against  each  of  the  parties  for  the  respective 
amounts  of  their  notes,  with  interest,  to 
wit:  J.  H.  Frost,  $1,151.38;  E.  B.  Kussum, 
$1,350;  A.  N.  Cole,  $1,151.38;  J.  O.  Gunter, 
$275;  C.  I*  Pyle,  $2,800;  W.  H.  Cole,  $118; 
R.  O.  Herbert,  $1,375;  Alta  Blaylock,  $248; 
R.  T.  Powell,  $558 ;  Lawrence  Wright,  $1,365 ; 
R.  P.  Davis,  $550;  B.  D.  Vann,  $518;  and  J. 
O.  Johnson,  $667.  The  court  decreed  that  the 
parties  against  whom  these  Judgments  were 
rendered  in  favor  of  the  Bank  should  each 
of  them  have  a  judgment  over  against  direc- 
tors Jay  Pulbrlght,  S.  W.  Peel,  R.  O.  Herbert, 
W.  H.  Morton,  J.  F.  Mayes,  and  O.  L.  Pyle 
for  the  amounts  of  the  Judgments  against 
them  respectively,  provided  they  first  satisfied 
the  judgments  rendered  against  each  of  them 
respectively  in  favor  of  the  Bank.  Among 
those  against  whom  Judgments  were  entered 
in  favor  of  the  Bank  for  unpaid  subscriptions 
for  stock  were  A.  N.  Cole  and  J.  H.  Frost. 
R.  O.  Herbert  was  among  those  wlio  had  ex- 
ecuted his  note  in  the  sum  of  $1,000  for  stock, 
and  C.  Ii.  Pyle  had  executed  his  note  to  the 
Bank  for  borrowed  money  which  was  used 
In  payment  of  his  stock  in  the  sum  of  $2,800. 

The  court  having  found  that  the  following 
plaintiffs  and  interveners  had  subscribed  and 
paid  for  stock,  rendered  judgments  in  thdr 
favor  respectively  against  the  directors  and 
the  Bank  of  Commerce  for  the  amounts  paid 
for  their  stock,  with  interest  at  Q  per  cent 


per  annum  from  December  31,  1013,  as  fol- 
lows: Lora  Goolsby,  $2,280;  Jobn  H.  Holland, 
$1,140;  M.  S.  Buckley,  $1,140:  Z.  U  Iteagan, 
$1,140;  Mary  B.  Reagan,  $1,140;  I*  V.  Par- 
ker, $570 ;  J.  M.  Hughey,  $1,420 ;  B.  H.  Bruce, 
$2,145;  TumWin  &  Joyce,  $281.45;  J.  F. 
Wright,  $570;  Herbert  Wright,  $570;  I.  N. 
Johnson,  $570;  and  also  a  separate  Judg- 
ment in  t&vor  of  Johnson  against  J.  F.  Mayes 
in  the  sum  of  $250  with  6  per  cent  interest 
from  July  30,  1914,  amounting  in  the  aggre- 
gate to  $275. 

The  court  found  that  on  August  1,  1914, 
Lora  Goolsby  paid  an  assessment  of  50  per 
cent,  on  her  stock,  amounting  to  $500,  on  the 
representations  made  by  the  officers  of  the 
Bank  that  such  assessm«it  would  place  the 
Bank  in  a  position  to  carry  on  the  business 
successfully,  and  upon  the  representation  of 
Mayes,  who  at  the  time  was  president  of 
the  Bank,  that  the  other  stockholders  wei-e 
paying  their  assessments;  that  when  she 
made  sudi  payment  she  was  Ignorant  of  any 
negligent  or  reckless  management  of  the  af- 
fairs of  the  Bank.  The  courtalso  found  that 
the  interveners  Z.  L.  Reagan,  Mary  B.  Rea- 
gan, Ia  V.  Parker,  and  I.  N.  Johnson  paid 
the  60  per  cent  assessment  on  their  stock 
under  the  same  circumstances  except  as  to 
certain  rq>re8entations  made  by  Mayes  to 
Joimson,  which  will  be  referred  to  hereafter. 

The  court  found  that  the  payment  of  these 
assessments  was  voluntary,  -except  as  to 
Johnson,  and  entered  a  decree  dismissing  the 
claims  of  the  plaintiffs  and  certain  interven- 
ers for  the  amount  of  such  assessments  and 
canceling  such  notes  as  had  been  executed  by 
stockholders  for  such  assessments. 

8.  W.  Peel,  J.  F.  Mayes,  Jay  Fulbrlght 
and  J.  H.  Morton  appealed  from  the  Judg- 
ments against  them ;  and  A.  N.  Cole  and  J. 
H.  Frost  appealed  from  the  Judgments 
against  them.  Mrs.  Lora  Goolsby,  Z.  L.  Rea- 
gan, Mary  B.  Reagan,  L.  V.  Parker,  and  I.  N. 
Johnson  took  a  cross-appeal  from  the  judg- 
ment dismissing 'their  claims  for  the  50  per 
cent  assessment  paid  by  them  on  their  stock 
and  the  decree  canceling  all  of  the  outstand- 
ing notes  that  had  been,  given  by  stockholders 
for  such  assessments. 

The  decree  against  the  directors  was  based 
on  the  following  finding  of  fact  by  the  court: 

"That  during  the  years  1912  and  1913  the 
stock  of  the  Bank  was  rendered  worthless 
through  inattention,  failure  to  perform,  and  neg- 
lect of  their  duties;  that  the  directors  permitt^ 
0.  L.  Pyle,  the  cashier  of  the  Bank,  to  careless- 
ly dissipate  the  assets  of  the  Bank  in  making 
bad  loans,  which  were  never  collected  and  wero 
uncollectible  when  made,  and  in  converting  the 
bnsiness  of  the  Bank  largely  into  a  pawnshop, 
and  in  cashing  worthless  checks,  and  in  permit- 
ting exccHBive  overdrafts;  that  all  of  the  direc- 
tors were  negligent  in  not  pressing  the  collec- 
tion of  unpaid  subscriptions  to  stock  which  had 
been  issueid  to  subscribers;  that  the  various 
negligences  caused  a  loss  to  the  Bank  exceeding 
in  amount  the  sums  for  which  the  plaintiffs  and 
interveners  had  recovered  judgment;  that  on 
account  of  the  negligence  of  tho  directors  its 
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stock  had  had  no  value  sicce  tiie  31st  of  Decem- 
ber, 1918." 

The  sallNit  features  of  the  evidence  are 
substantially  as  follows:  The  Bank  began 
business  January  2,  1911.  The  full  amount 
of  the  stock  subscribed  was  Issued  to  various 
persons.  Notes  aggregating  nearly  $14,000 
were  executed  by  various  persons  for  stock, 
which  at  the  time  the  Bank  went  into  liqui- 
dation had  not  been  collected,  and  which  the 
directors  had  not  attempted  to  collect  by  suit, 
for  the  reason  that,  after  discussing  it,  and 
after  finding  that  the  Bank  was  in  a  "shaky 
condition,"  the  directors  regarded  it  as  the 
wiser  policy  to  collect  these  notes  without 
suit,  and  therefore  instructed  the  officers  of 
the  Bank  to  collect  all  they  could.  A  large 
per  cent  of  these  notes  were  worthless  when 
they  were  accepted  in  payment  for  stock,  and 
no  security  was  asked  or  demanded  by  the 
directors  for  this  unpaid  balance  on  stock. 

The  first  annual  statement,  filed  February 
6, 1912,  showing  the  financial  condition  of  the 
Bank  at  the  close  of  business  for  the  year 
1911,  which  was  signed  and  sworn  to  by  the 
president  and  the  cashier,  showed  a  paid-up 
capital  of  $40,860,  and  the  financial  state- 
ments for  the  years  1912,  1913,  and  1914, 
wMch  were  signed  and  sworn  to  by  the  offi- 
cers, showed  a  paid-up  capital  of  $60,000. 

The  first  annual  statement  showed  a  profit 
of  $367.20,  whereas  a  true  statement  would 
have  shown  a  loss  of  $2,106.  The  statement 
showing  the  profit  was  arrived  at  by  arbitra- 
rily charging  off  the  amount  of  $533.36  from 
the  expense  account  and  adding  it  to  the  fur- 
niture and  fixtures  account  on  February  14, 
1911,  and  on  October  2, 1911,  transferiing  the 
sum  of  $2,000  from  the  expense  account  to 
the  furniture  and  fixtures  account.  These 
were  false  entries,  as  there  was  no  purchase 
of  furniture  and  fixtures  to  represent  such 
increase  in-  the  furniture  and  fixtures  ac- 
count The  president  testified  that  he  had 
no  knowledge  of  the  item  when  the  statement 
was  filed;  that  it  was  made  up  by  the  cashier, 
who  explained  by  saying  that  it  was  not  the 
purpose  to  advertise  to  the  public  and  pa- 
trons of  the  Bank  that  there  had  been  any 
loss.  No  formal  action  was  taken  on  it  by 
the  board  of  directors,  but  it  was  discussed 
freely.  They  all  knew  it  afterwards,  and  it 
went  into  the  subsequent  statements.  The 
cashier  said  they  would  charge  it  back  just 
fts  soon  as  the  Bank  had  any  surplus  against 
which  to  charge  it,  but  that  was  never  done 
when  the  account  afterwards  showed  a  sur- 
plus. After  testifying  that  it  was  discussed 
freely,  and  that  he  was  under  the  impression 
that  the  directors  knew  of  it,  he  was  asked 
why  they  did  not  want  the  public  to  know 
the  facts  whatever  they  were,  and  answered : 

"They  were  seeking  to  build  up  the  Bank, 
and  they  figured  they  would  not  make  any  mon- 
ey to  begin  with,  anyway,  and  that  if  it  was 
shown  that  they  did  not  make  any  money  that 
would  preclude  the  possibility  to  do  so." 

He  further  testified  thpt  there  was  no  pur- 
pose of  misleading  anybody  to  their  loss. 


Morton  made  no  explanation  of  this  false  en- 
try in  the  books  other  than  to  say  that  when 
his  attention  was  called  to  it  be  bad  said  he 
did  not  ttiink  it  was  'eorreOt;  that  tibere  was 
a  mistake. 

After  the  bank  had  been  in  operation  alwut 
four  months,  C.  Ij.  Pyle  was  dected  by  the  di- 
rectors as  cashier  to  take  the  place  of  C.  M. 
Morton,  who  had  resigned  on  account  of  ill 
health.  Morton  sold  Pyle  $2,000  of  his  indi- 
vidual stock.  Pyle  borrowed  money  from 
the  bank  to  pay  for  the  stock,  executing  his 
note,  which  was  accepted  without  security. 
Pyle  resided  at  Clarksville  before  moving  to 
Ft  Smith,  and  the  directors,  before  employ- 
ing him  as  cashier,  made  inquiry  oooceming 
bis  qualifications,  and  received  favorable  an- 
swers. Pyle,  however,  at  the  tlxne  he  execut- 
ed his  note  to  the  Bank,  was  wholly  insol- 
v^t  He  stated  that  he  had  transferred  all 
of  the  property  he  had  at  Qarksvllle  for 
what  he  owed,  and  that  he  went  to  Ft  Smith 
considerably  involved,  but  did  not  know 
whether  the  directors  of  the  Bank  knew  it 
He  was  paid  a  salary  of  $2,000  per  annum, 
which  during  his  employment  with  the  Bank 
amounted  to  the  aggregate  sum  of  $5,873. 
He  had  never  paid  anything  on  the  notes  for 
the  money  which  he  had  borrowed  from  the 
Bank,  nor  the  accumulated  interest  oa  same: 

In  January,  1912,  as  cashier  of  the  Bank, 
Pyle  commenced  loaning  money  to  one  Hal- 
stead,  whp  was  a  pawnbroker  located  in  an 
office  on  the  second  floor  of  the  Bank  bnlld- 
ing.  The  notes  were  in  small  amounts.  Pyle 
explained  his  transactions  as  to  the  Halstead 
paper,  and  the  directors'  connection  there- 
with, as  follows: 

"Halstead  made  the  loans,  and  when  he  had 
accumulated  several  notes  lie  would  bring  them 
into  the  Bank  with  Mr.  German's  indorsement 
and  I  would  enter  them  on  the  register.  I 
knew,  and  the  directors  certainly  knew,  that 
we  were  loaning  on  this  chattel  security.  We 
had  additional  collat(a*aI — bills  of  sale  and  chat- 
tel mortgages.  Mr.  German  and  Halstead  said 
they  gave  us  one-half  the  discount  If  they 
charged  a  man  $1  for  a  loan,  we  would  discount 
it  50  cents.  I  merely  took  his  word  for  the 
amount.  Usually  it  would  appear  on  the  face 
of  the  note.  Discpunt  register  was  supposed  to 
show  one-half  the  amount  he  had  charged.  In 
May,  1912,  we  held  a  meeting  of  the  directors, 
and  every  note  was  checked  over,  especially  the 
Halstead  paper.  I  think  we  had  on  hand  of 
that  paper  about  $6,000  oa  May  9,  1912.  Foot 
or  five  months  after  we  began  i>uying  the  p«- 
per  the  notes  were  all  O.  K.,  and  no  criticisms 
were  made  to  any  of  the  notes  I  had  taken  np 
to  that  time.  Sometimes  Mr.  Morton  ami 
Herbert  and  myself  were  present  and  checked 
np  the  loans.  I  continued  to  buy  the  paper. 
Then  in  the  fall  of  1912  we  had  another  meet- 
ing, and  same  committeo  audited  the  books, 
ana  at  that  time  we  had  something  like  $13,50'> 
of  Halstead  paper  on  hand,  and  some  of  the 
directors  merely  asked  me  to  go  through  the 
paper  and  see  how  much  Halstead  paper  we  had. 
There  was  no  criticism  at  the  time,  and  no  rea- 
son for  criticism.  They  were  aware  of  the  fart 
that  I  was  buying.  Ctol.  Peel  was  here  dnriof 
the  summer,  in  my  office  every  day  right  by  my 
side,  and  Mr.  Halstead  sat  there  quite  often 
and  conversed  with  Col.  Peel  about  the  enormous 
business  ho  was  doing  in  making  these  loans. 
When  we  had  about  $18,000  I  thought  that  was 
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cnoa^  of  t&at  kind  ot  paper,  and  t  had  caaght 
Halstead  dung  a  little  crooked  work,  began  to 
lose  confidence  in  him,  and  did  not  increase  the. 
loan.  A  few  months  after  that  Mr.  Mayes  sug- 
geate'd  tliat  we  had  better  not  handle  any  more 
of  that  sort  of  business.  I  told  him  I  had  quit 
that  some  time  ago.  I  thought  all  the  time  it 
was  not  first-class  banking,  but  the  notes  were 
for  small  amounts,  with  the  recommendation 
that  we  had  of  Mr.  German,  who  was  well 
known  here." 

It  was  shown  that  Halstead  bad  taken  as 
pledges  to  secure  these  notes  whlcH  Pyle  ac- 
cepted various  articles  of  cheap  Jewelry,  and 
tljat  Pyle,  as  cashier  of  the  Bank,  had  ac- 
cepted audi  articles  as  additional  security  to 
notes  amounting  to  $476.  This  fact,  however, 
the  president,  Mayes,  testified  was  not  make 
known  to  the  Bank  and  was  not  presented  to 
the  Bank  until  after  the  taking  of  the  Hal- 
stead notes  had  been  discontinued  and  an 
effort  bad  been  made  to  collect  them,  which 
faUed. 

Before  acc^tlng  the  notes  with  German 
as  Indorser,  Pyle  conferred  with  Handlln, 
who  was  an  officer  In  one  of  the  largest 
banks  In  the  dty  of  Ft.'  Smith,  and  a  stock- 
holder in  tbe  Bank  of  Commerce,  and  Hand- 
lln reported  that  German  was  financially 
responsible.  He  did  not  attempt  to  ascer- 
tain for  what  sum  German's  Indorsement 
would  be  good. 

It  w^  shown  on  behalf  of  the  Bank  and 
the  directors  that  they  were  proceeding  with 
the  collection  of  these  notes  until  a  contro- 
versy arose  between  Halstead  and  the  Bank 
in  ^'hich  Halstead  brought  suit,  asking  a 
restraining  order  to  prevent  the  collection 
of  the  notes,  and  for  a  trustee  to  take  charge, 
alleging  that  there  was  a  verbal  contract 
under  which  the  Bank  was  to  loan  the  money, 
and  that  Halstead  was  to  have  charge  of  the 
soliciting  and  collecting,  and  that  the  presi- 
dent of  the  Bank  had  repudiated  the  con- 
tract. The  effect  of  the  notice  of  that  suit 
was  to  stop  collection  of  the  notes. 

The  testlmcny  of  the'  master  tended  to 
show  that  the  value  of  the  assets  of  the  Bank 
after  the  same  went  into  liquidation  was 
about  $25,000.  He  estimated  the  loss  at 
$59,233.12.  Over  $10,000  represented  the  ex- 
penses In  excess  of  eamiags.  The  overdrafts 
amounted  to  $2,007.13.  There  was  a  loss  on 
loans  made  on  stock  of  $6,150;  worthless 
loans,  to  persons  who  were  Insolvent  at  the 
time  the  loans  were  made,  $15,900;  the 
Halstead  loans,  that  were  worthless  from  the 
beginning,  $8,861.03;  expenses  paid  and  er- 
roneously charged  to  flxtvures,  $2,533.36 — 
total  $35441.52.  Some  of  the  loans  were  good 
when  made,  but  were  lost  on  account  of  the 
failure  to  coUect  same  when  they  could  have 
been  collected. 

There  was  a  meeting  of  the  board  of  di- 
rectors in  1912  at  which  a  committee  was 
appointed  to  go  over  the  affairs  of  the  Bank, 
and  this  committee  reported  that  the  assets 
were  equal  to  the  liabilities  and  the  Bank 
In  a  bealtby  condition.    Mardi  2,  1914,  the 


comitaittee  reported  a  depreciation  of  the  as- 
sets of  something  over  $15,000.  It  was  cus- 
tomary to  have  disoonnt  boards  of  banks  to 
meet  at  least  once  a  month  and  have  cashier's 
report.  €>enerally  two  or  three  members  of 
the  board  of  directors  ought  to  be  in  the  bank 
and  discuss  with  the  cashier  the  loans. 
There  was  no  record  of  the  meetings  of  such 
board  or  of  sudi  committee.  Five  or  six 
hundred  dollars  of  the  notes  designated  as 
the  "Halstead  loans"  ranged  from  $2  to  $25, 
and  might  have  been  collected  if  the  trouble 
with  Halstead  had  not  come  up,  out  no  one 
could  make  the  makers  pay  by  law  because 
of  the  usurious  interest.  The  rate  charged 
on  these  small  loans  was  in  excess  of  10 
per  cent.  Witness  thought  it  was  a  mistake 
to  launch  the  Bank  of  CSommerce  at  the  time, 
because  it  could  not  be  run  properly  on  an 
expense  of  lees  than  $10,000  a  year,  and  a 
bank  of  that  size  could  not  stand  competi- 
tion. Witness  did  not  "think  they  were  sub- 
ject to  criticism  for  the  amount  of  expenses. 
When  expenses  exceed  income  they  should 
shut  up."  Witness  testified  that  German 
bore  a  good  reputation  and  was  generally 
considered  good  for  his  obligations.  Wit- 
ness regarded  him  as  good  for  $300,  $400  or 
$500. 

The  leaves  (tovering  the  entry  of  the  pro- 
ceedings of  the  board  of  directors  for  1913 
had  been  extracted  from  the  bo<*  of  min- 
utes. 

The  directors  testified  at  length  in  explana- 
tion of  their  conduct  in  managing  the  affairs 
of  the  Bank,  which,  .from  the  viewpoint  of 
their  counsel,  exonerated  them  from  action- 
able negligence.  The  record  is  exceedingly 
voluminous,  and  we  will  not  set  out  and  dis- 
cuss this  testimony  in  detail,  for  we  have 
reached  the  conclusion  that  the  facts  above 
set  forth  are  not  susceptible  of  any  explana- 
tion that  could  in  law  excuse  the  conduct 
of  the  directors,  and  that  the  court  was  fully 
Justified,  from  a  decided  preponderance  of 
the  evidence.  In  holding  that  the  directors 
"are  chargeable  with  actionable  negligence 
in  failing  to  control  and  manage  the  busi- 
ness and  affairs  of  said  Bank  as  required  of 
them  by  law."  Other  facts  stated  in  the 
(pinion. 

Walker  &  Walker  and  B.  R.  Davidson,  all 
of  Fayettevllle,  and  Thos.  B.  Pryor,  of  Ft 
Smith,  for  appellants.  Daniel  Hon,  Homer 
C.  Mechem,  Holland  &  Holland,  G.  C.  &  Joe 
Hardin,  and  A,  A.  McDonald,  all  of  Ft 
Smith,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  aa 
above).  [1]  Section  8,  art  12,  <rf  our  Con- 
stitution provides: 

"No  private  corporation  shall  issue  stocks  or 
bonds,  except  for  money  or  property  actually 
received  or  labor  done." 

nie  management  of  the  affairs  of  every 
business  coriwration  is  under  the  care  and 
control  of  its  board  of  directors.  The  above 
Idain  proTlsl<Hi  oC  our  Constitation  is  for 
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the  protection  of  stockholders,  as  well  as 
creditors  and  all  who  are  interested  in  the 
financial  affairs  •  of  private  corporations. 
This  wholesome  provision  of  our  Constitu- 
tion Is  a  guaranty  to  all  who  are  financially 
interested  in  private  business  corporations, 
against  the  Issuance  of  what  is  termed 
"watered  stock,"  that  is,  "stock  which  pur- 
ports to  be  paid  In  full,  but  which,  In  fact, 
has  not  been  paid  for." 

When  notes  are  taken  in  exchange  for 
stock,  it  Is  a  palpable  violation  of  the  con- 
stitutional provision,  because  notes  are  mere- 
ly evidences  of  indebtedness,  and  such  a 
transaction  shows  upon  its  face  that  the 
stock  has  not  been  paid  for.  The  design  of 
the  framers  of  the  Constitution  was  that 
stock  should  not  be  issued  and  sold  except 
for  its  value  In  money  or  property  actually 
received,  or  labor  done.  A  note  is  not  prop- 
erty In  the  sense  of  the  Constitution,  because 
it  only  indicates'  that  the  stock  has  not,  In 
fact,  been  paid  for,  and  where  the  notes  are 
worthless  the  stock  has  been  exchanged  for 
nothing.  Notes  are  not  money  and  not  bank- 
able paper,  but  mere  choses  in  action,  and  it 
in  no  sense  meets  the  requirements  of  the 
above  provision  of  the  Constitution  to  accept 
a  note  in  exchange  for  stock.  In  re  Water- 
loo Organ  Co.,  134  Fed.  341,  343,  67  O.  C.  A. 
327;  Bank  v.  Cornell,  8  App.  Div.  427,  40 
N.  y.  Supp.  850 ;  San  Antonio  Irrigation  Co. 
V.  Deutschnmnn,  102  Tex.  201,  207,  105  S.  W. 
486,  114  S.  W.  1174 ;  Bennett  v.  Stuart,  161 
Ky.  264,  170  S.  W.  642;  Jefferson  et  al.  v. 
Hewitt  et  nl.,  103  Cal.  624,  37  Pac.  638; 
Mason  v.  First  N'atlonal  Bank  (Tex.  Wv. 
App.)  156  S.  W.  366;  McCarthy  et  al.  v. 
Texas  Loan  &  Guaranty  Co.  (Tex.  Civ.  App.) 
142  S.  W.  96;  Prudential  Life  Ins.  Co.  v. 
Pearson  (Tex.  Civ.  App.)  188  S.  W.  513;  WU- 
Uams  v.  Brewster,  117  Wis.  382,  93  N.  W.  479 ; 
Leighty  v.  Turnpike  Co.,  14  Serg.  &  R.  (Pa.) 
434;  FItzpatrick  v.  Dispatch  Pub.  Co.,  83 
Ala.  604,  2  South.  727;  Coddlngton  v.  C'ana- 
day,  157  Ind.  243,  61  N.  B.  567;  Mlnge  v. 
Clark  et  al.,  190  Ala.  388,  67  South.  510; 
4  Thorn i)son  on  Corporations,  §  3940.  See, 
also,  Walt  v.  McKee,  95  Ark.  129,  128  S.  W. 
1028. 

Stock  was  Issued  to  various  persons  In  the 
sum  of  about  $14,000  and  notes  accepted  in 
payment  therefor  which  had  not  been  col- 
lected at  the  time  the  Bank  went  into  liqui- 
dation. If  the  directors,  as  the  governing 
board  having  the  sole  management  of  the 
Issuance  of  this  stock,  had  observed  the  plain 
mandate  of  the  Constitution,  they  would 
have  had  in  the  treasury  of  the  Bank  the 
Above  sum,  which  the  Bank  would  have  had 
*s  part  of  its  working  capital,  or  else  they 
ff'ould  have  had  the  stock  itself,  and  the  pub- 
ie  could  not  have  been  misled  as  to  the 
actual  avnllabile  capital  of  the  Bank.  The 
above  som  was  almost  a  third  of  the  pur- 
ported capital  of  the  Bank,  which  the  Bank 
did  not  have  the  use  of.  But,  notwithstand- 
ing this  fact,  the  president  and  cashier,  or 


secretary,  of  the  Bank,  In  their  first  annual 
statement,  reported  a  paid-up  capital  of  over 
$40,000,  and  in  the  three  succeeding  state- 
ments reported  a  paid-up  capital  of  $50,000. 

[2]  While  it  is  primarily  the  duty  of  the 
president  and  secretary  of  corporations  to 
make  the  annual  statement  required  by  sec- 
tion 848  of  Klrby's  Digest,  y6t  the  directors 
who  have  control  over  the  corporation  are 
negligent  if  they  knowingly  permit  the  above 
officers  to  make  a  false  report.  We  have 
held  that  the  certificate  of  Incorporation 
showing  the  amount  of  capital  stock,  etc 
(section  845  of  Klrby's  Digest),  required  to  be 
filed  by  the  president  and  directors  must  be 
true  and  correct.  CNell  v.  Eagle  Generator 
Co.,  92  Ark.  416,  123  S.  W.  373. 

The  same  principle  governs  with  reference 
to  the  annual  report  required  to  be  filed  by 
the  president  and  secretary  showing  the  con- 
dition of  the  affairs  of  the  corporation.  They 
must  be  true  and  correct  reports. 

While  a  failure  to  comply  with  this  statute 
renders  the  officers  whose  special  duty  it  is 
primarily  liable  to .  creditors,  nevertheless  ! 
these,  as  well  as  all  the  other  duties  required  ' 
of  the  ofllcers  and  agents  of  these  corpora- 
tions, must  come  under  the  general  super- 
vision of  their  governing  twards.  These 
boards  must  exercise  at  least  pr«^>er  diligence 
to  see  that  the  officers  and  agents  do  their 
duty  for  the  protection  of  creditors,  stock- 
holders, and  the  public  genemll?  who  have 
or  may  wish  to  have  business  transactions 
with  such  corporations.  The  directors  of  a 
bank  cannot  expressly  authorize  or  knowing- 
ly permit  or  acquiesce  In  the  conduct  of  its 
officers  in  making  alluring,  but  at  the  same 
time  Illusory,  reports  of  the  bank's  financial 
condition,  calculated  to  mislead  the  public 
and  to  cause  a  loss  to  those  Interested  in  the 
bank's  financial  affairs  without  being  them- 
selves also  liable  for  the  loss  occasioned  by 
such  negligence.  Such  is  the  doctrine  of  our 
own  court,  under  o.ur  statute,  and  the  doc- 
trine of  the  authorities  generally  upon  similar 
statutes  concerning  the  liability  of  directors 
to  creditors.  Fletcher  v.  Eagle,  74  Ark.  58S, 
86  S.  W.  810,  10?  Am.  St  Rep.  100;  O'NeU 
V.  Eagle  Generator  Co.,  supra;  Bailey  v. 
O'Neal,  92  Ark.  327,  122  S.  W.  503.  135  Am. 
St.  Rep.  185;  Walt  v.  McKee,  95  Ark.  124, 
128  S.  W.  1028.  See,  also,  7  R.  C.  L.  p.  514. 
§  499;  Jones  National  Bank  v.  Yates,  240 
U.  S.  541,  38  Sup.  Ct  429,  60  li.  EJd.  788. 

The  above  doctrine  for  the  protection  of 
creditors  under  our  statute  was  also  extend- 
ed, in  the  case  of  Bank  of  Des  Arc  v.  Moody, 
110  Ark.  40,  41,  161  S.  W.  134,  to  cover  the 
liability  of  directors  to  atockhtdderat  In  tlie 
latter  case  It  was  alleged  that: 

The  directors  "negligently  and  parpoody  fail- 
ed and  neglected  to  give  attention  to,  or  take 
any  control  in,  the  management  of  said  bank  and 
its  affairs,  and  allowed  the  cashier  to  careleaaly 
dissipate  the  Bssets  in  making  bad  loans." 

The  court  said : 

"Tills  charge  is  sustained  1>y  the  evidencv." 
and  that  "under  the  doctrin»  laid  down  by  tiiia 
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coort  in  the  case  of  Bailey  t.  O'Neal,  92  Ark. 
327,  122  S.  W.  508,  136  Am.  St.  Rep.  185,  tliis 
rendered  the  directors  liable  not  only  to  the 
creditors  who  were  defeated  in  the  enforcement 
of  their  rights  against  the  bank,  but  also  as  to 
the  stockh(dden  whoee  stock  was  rendered 
worthless  on  account  of  the  loases  sustained  by 
the  bank." 

Bailey  ▼.  O'Neal,  snpra,  was  a  suit  by  cred- 
itors against  directors,  and  the  liability  was 
.  there  determined  and  fixed  with  reference  to 
statutes  creating  it  in  favor  of  creditors  of 
corix>ratlons  against  directors,  and  It  was 
there  held  that  under  the  statutes  the  di- 
rectore  were  liable  for  intentional  acts  of 
negligence.  The  case  of  Bank  of  Des  Arc  v. 
Moody,  supra,  was  a  suit  by  stockholders 
against  directors.  While  the  case  was  cor- 
rectly decided  upon  the  undisputed  evidence. 
It  was  not  accurate,  as  we  shall  see,  to  ground 
the  decision  upon  the  doctrine  aittiounced  In 
Bailey  v.  O'Neal,  supra. 

It  is  contended  by  counsel  for  the  appel- 
lants that,  if  the  directors  were  guilty  of  no 
fraud  or  gross  negligence  themselves,  they 
would  not  be  liable  as  directors  for  any 
fraudulent  conduct,  or  any  negligent  acts  of 
tbe  president  and  cashier  of  the  bank. 

We  are  thus  brought  to  a  consideration  of 
the  question  of  what  is  the  duty  of  directors 
to  stockholders.  We  have  no  statute  express- 
ly defining  such  duties  and  prescribing  liabili- 
ty for  failure  to  discharge  such  duties,  as 
In  t-ase  of  creditors.  The  statute,  however. 
In  broad  terms,  as  we  have  seen,  places  the 
"stock,  property,  aft'airs,  and  business  ot 
such  corporations"  under  the  care  of  their 
boards  of  directors,  to  be  managed  by  them. 

[3]  The  statute  creates  a  relation  and  con- 
fers a  power  which  nececssariiy  carry  with 
them  corresponding  duties  and  liabilities,  is\- 
clepcudent  bf  any  statute  specilically  defining 
or  liiuiting  those  duties  and  'liabilities ;  and, 
in  tbe  absence  of  any  statute,  they  must  be 
arsccrtained  and  controlled  by  common-law 
rules  applicable  generally  to  such  relations 
and  powers. 

In  Bosworth  v.  Allen,  168  N.  Y.  157,  104, 
61  N.  E.  163,  164  (55  Ia  K.  A.  751,  85  Am.  8t. 
XCep.  6C7),  Mr.  Justice  Vann,  speaking  ot  di- 
rectors, said: 

"Clothed  with  the  power  of  eontroUiog  the 
j>roi>erty  and  manaBing  the  affairs  of  the  cor- 
poration, without  let  or  hindrance,  as  to  third 
persons,  they  were  its  agents,  but  ns  to  the  cor- 
I>o  ration  itself,  equity  holds  them  liable  as  trus- 


l-^ 


tees.  •  »  »  if'or  all  practical  purposes  they 
are  trustees  when  called  upon  in  equity  to  ac- 
oovint  for  their  official  conduct." 

See,  also,  Delano  v.  Case,  121  111.  247,  12 
is:.   E.  676,  2  Am.  St.  Rep.  81. 

In  Briggs  V.  Spaulding,  141  tJ.  S.  132, 
147.  11  Sup.  Ct.  024,  929  (.35  L.  Ed.  662), 
Otilef  Justice  Fuller,  speaking  for  the  court, 

"Bank  directors  are  often  styled  trustees,'  but 
ixf-tt.  in  any  technical  sense.  The  relation  be- 
tivv'oen  tbe  corporation  and  them  is  rather  that  of 
T'>rincipal  and  agent,  certainly  so  far  as  creditors 
are  concerned,  between  whom  and  the  corpora- 
citrti  the  relation  is  that  of  contract,  and  not  of 
(^riA*t.     But  undoubtedly,  under  circumstances, 


they  may  be  treated  •■  occnpying  the  position 
of  trustees  to  cestui  que  trust." 

t4]  We  deem  it  unnecessary  to  attempt  to 
define  the  precise  relation  of  tbe  board  of  di- 
rectors to  stockholders.  As  the  directors 
are  chosen  by  the  stockholders,  and  under 
the  law  are  given  the  care  of  the  "stock  and 
property"  and  plenary  power  to  manage  the 
"affairs  and  business"  of  the  corporation  in 
which  the  stockholders  have  invested  their 
money,  their  selection  Imports  a  very  high 
degree  of  trust  and  confidence  reposed  in 
them  by  tbe  stockholders.  Therefore  the 
relation,  with  its  powers  and  duties,  at  least 
in  equity,  perhaps  approaches  more  nearly 
the  relation  of  that  of  the  active  trustee  to 
his  cestui  que  trust  than  that  of  the  ordi- 
nal? relation  of  agent  to  bis  principal.  But, 
be  that  as  it  may,  there  is  no  uncertainty, 
according  to  the  great  weight  of  authority, 
as  to  the  duty  of  the  directors  to  stockhold- 
ers and  the  resultant  liability  for  a  failure 
to  discharge  that  duty. 

In  Briggs  v.  Spaulding,  supra,  the  court 
had  under  consideration  the  Bevised  Stat- 
utes of  the  United  Slates  empowering  a  na- 
tional banking  association — 
"to  exercise  by  its  board  of  directors,  or  duly 
authorized  officers  or  agents,  subject  to  law,  all 
such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking,"  etc. 

Chief  Justice  Fuller,  speaking  for  the 
court.  In  the  course  of  his  opinion  said: 

"The  corporation  •  *  •  had  power  to 
cary  on  its  business  through  its  officers;  and 
although  no  formal  resolution  authorized  the 
president  to  transact  the  business,  yet,  in  view 
of  the  practice  of  14  years  or  more,  we  think 
it  must  l)e  held  that  he  was  duly  authorized  to 
do  so.  It  does  not  follow  that  the  executive 
officers  should  Imve  been  left  to  control  the  busi- 
ness of  the  bank  absolutely  and  without  supervi- 
sion, or  that  the  statute  furnishes  a  justification 
for  the  pursuit  of  that  course." 

And  he  concludes  bis  exhaustive  opinion 
as  follows: 

"Without  reviewing  the  various  decisions  on 
the  subject,  we  hold  that  directors  must  exer- 
cise ordinary  care  and  prudence  in  the  adminis- 
tration of  the  affairs  of  a  bank,  and  that  this  in- 
cludes something  more  than  officiating  as  figure- 
heads. Tljey  are  entitled  under  the  law  to  com- 
mit the  banking  business,  as  defined,  to  their  du- 
ly authorized  officers,  hut  this  does  not  absolve 
them  from  the  duty  of  reasonable  supervision, 
nor  ought  tliey  to  be  permitted  to  be  shielded 
from  liability  because  of  want  of  knowledge  of 
wrongdoing,  if  that  ignorance  is  the  result  of 
gross   inattention." 

Note  that  this  language  was  based  on  a 
statute  which  empowered  banking  associa- 
tions to  exercise,  by  their  "boards  of  direc- 
tors or  duly  authorized  oHicers  or  agents,"  ail 
po\ver8  necessary  to  carry  on  the  business  of 
banking.  Even  under  this  statute,  which 
vested  the  power  In  the  "board  of  directors, 
or  duly  authorized  oflicers  or  agents,"  the 
court  said  that  ,the  directors  were  not  ab- 
solved from  the  duty  of  reasonable  super- 
vision over  them.  But  our  statute  contains 
no  alternative  provision.  It  vests  the  exclu- 
sive power  in  tbe  directors  to  manage  the 
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affairs  and-  business  of  corporations.  Hie 
opinion,  for  the  most  part,  Is  an  admirable 
statement  of  t}ie  law,  but  we  cannot  sub- 
scribe to  the  language  of  the  concluding  par- 
agraph above  quoted  which  seems  to  Imply 
that  directors  may  be  shielded  from  liabil- 
ity because  of  want  of  knowledge  of  wrong- 
doing on  the  part  of  their  duly  authorized 
officers,  imless  their  ignorance  of  such  wrong- 
doing is  the  result  of  gross  inattention.  We 
approve  rather  of  the  doctrine  announced  by 
Mr.  Justice  Harlan  in  that  case,  speaking  for 
himself  and  the  other  dissenting  judges,  as 
follows: 

"  'Directors  cannot,  in  justice  to  those  who 
deal  with  the  bank,  shut  their  eyes  to  what  is 
going  on  around  them.  It  is  their  duty  to  use 
ordinary  diligence  in  ascertaining  the  condition 
of  its  business,  and  to  exercise  reasonable  con- 
trol and  SDpervision  of  its  officers.  They  have 
something  more  to  do  than,  from  time  to  time, 
to  elect  the  officers  of  the  bank,  and  to  make 
declarations  of  dividends.  That  which  they 
ought,  by  proper  diligence,  to  have  known  as  to 
the  general  course  of  business  in  the  bank,  they 
may  be  presumed  to  have  known,  in  any  contest 
between  the  corporation  and  those  who  are  justi- 
fied by  the  circumstances  in  dealing  with  its 
officers  opoa  the  basis  of  that  coarse  of  busi- 
ness.' Martin  v.  Webb,  110  D.  S.  7,  15  [3  Sup. 
Ct.  428,  28  L..  Ed.  49].  A  rule  no  less  stringent 
should  be  applied  as  between  a  banking  associ- 
ation and  directors  representing  the  interests  of 
stockholders  and  depositors.  Subscriptions  to 
the  stock  of  a  banking  association,  and  deposits 
with  it,  are  made  in  reliance  upon  the  statutory 
requirement,  which  cannot  be  dispensed  with, 
that  its  affairs  are  to  be  managed  and  admin- 
istered by  a  board  of  directors,  acting  under 
oath,  and  with  such  diligence  as  the  sitnation  re- 
quires."      * 

Again  he  says: 

"When  one  deposits  money  in  a  saving^s  bank, 
or  takes  stock  in  a  corporation,  thus  divesting 
himself  of  the  immediate  control  of  his  property, 
be  expects,  and  has  the  right  to  expect,  that  the 
trustees  or  directors,  who  are  chosen  to  take 
his  place  in  the  management  and  control  of  his 
property,  will  exercise  ordinary  care  and  pru- 
dence in  the  trust  committed  to  them,  the  same 
degree  of  care  and  prudence  that  men  prompted 
by  self  interest  generally  exercise  in  tiielr  own 
affairs.  When  one  voluntarily  takes  the  position 
of  trustee  or  director  of  a  corporation,  good 
faith,  exact  justice,  and  public  policy  unite  in  re- 
quiring of  him  such  degree  of  care  and  pru- 
dence. 

In  additicm  to  the  authorities  dted  by  Mr. 
Justice  Harlan,  see  the  following  well-consid- 
ered cases  cited  In  the  briefs  of  Daniel  Hon 
and  of  H.  'C.  Mechem  for  the  appellees: 
Warren  v.  Robison,  19  Utah,  289,  87  Pac.  287, 
75  Am.  St.  Rep.  734;  Union  National  Bank 
V.  HIU,  148  Mo.  380,  49  S.  W.  1012,  71  Am. 
St  Rep.  615;  Coddlngton  v.  Canaday,  137 
Ind.  243,  Gl  N.  B.  567;  S(domon  et  al.  v. 
Bates  et  al.,  118  N.  C.  311,  24  S.  K.  478,  54 
Am.  St.  Rep.  725.  See  also  21  A.  &  E.  Enc. 
Law,  875,  876;  7  R.  C.  U  p.  473,  {§  454-459, 
Inclusive. 

[5]  The  duties  of  directors  are  perhaps 
nowhere  better  stated  than  in  a  syllabus, 
showing  the  holding  of  the  court.  In  Wallace  v. 
Uncoln  Savings  Bank,  89  Tenn.  631, 16  8.  W. 
448,  24  Am.  St.  Rep.  625,  as  foUows: 


"Bank  directors  are  heU  to  the  exercise  of 
only  ordinary  care  and  diligence  in  the  discharge 
of  their  dutiea  They  are  not  required  to  give 
their  whole  time  and  attention  to  the  perform- 
ance of  these  duties,  but  only  so  much  as,  nnder 
the  spiecial  circumstances  of  each  particular  case, 
may  be  demanded  for  the  reasonable  protection 
of  the  interests  committed  to  their  care.  They 
are  not  insurers  of  the  fidelity  or  capacity  of  the 
cashier  or  other  agents  to  whom  the  busiaeas 
and  assets  of  the  iMuik  may  be  intrusted,  but  are 
required  to  exercise  due  care  in  their  selection 
and  proper  supervision  over  their  action." 

Even  if  no  higher  degree  of  care  were  ex- 
acted of  directors  toward  stockholders  than 
that  required  of  them  towards  creditors,  un- 
der the  statute,  that  is,  that  they  shall  be 
guilty  of  no  intentional  acts  of  negligence, 
or  no  connected  acts  from  which  Intentional 
or  gross  negligence  could  be  inferred,  as  held 
by  us  in  Bailey  v.  O'Neal,  supra,  and  other 
cases,  still  the  appellants,  under  the  facts 
of  this  record,  could  not  escape  liability. 
But,  In  view  of  the  far-reacblng  Importance 
of  the  subject,  and  in  order  that  there  may 
be  no  misapprehension  on  the  part  of  direc- 
tors as  to  what  their  duties  are,  we  have  set 
down  above  the  correct  standard  of  duty  for 
them  In  order  that  the  issue  of  liability  or 
nonliability  in  any  given  case  may  be  meas- 
ured thereby.  As  to  whether  or  not  the  di- 
rectors are  negligent  must  depend  upon  the 
peculiar  facts  and  circumstances  of  eadi 
particular  case  when  Judged  by  the  above 
rules. 

The  facts  of  the  case  in  hand  open  the  lia- 
bility of  the  appellants  is  predicated  are  tel- 
ly set  forth  In  the  statement,  and  they  speak 
for  themselves.  To  briefly  summarize  them, 
they  show  that  the  Bank  began  business  on 
January  2,  1911,  under  rather  favorable  aus- 
pices, having  a  paid-up  capital,  of  aome  $36,- 
000,  and  having  the  confidence  of  the  public 
to  such  a  high  degree  that  during  the  first 
year,  according  to  its  annual  report,  the  de 
posits  had  reached  $103,609.20,  and  It  had 
cash  and  sight  exchange  to  the  amount  of 
over  $60,000.  But  the  directors,  instead  of 
adding  to  Us  working  capital  by  selling  its 
stock  for  cash,  In  violation  of  the  Consti- 
tution, sold  the  stock  on  a  credit  and  to<A 
notes  for  the  same  to  the  amount  of  some 
$14,000,  which  at  the  time  of  the  failure  of 
the  Bank  bad  not  been  paid.  About  one- 
fourth  of  this  amount  was  for  atodc  issued  to 
two  of  the  directors,  who  were  inaolTait  at 
the  time  It  was  issued.  Notes  for  stock  wi-rv 
taken  from  these  and  other  parties  withoot 
any  inquiry  or  ascertainment  on  the  part  of 
the  directors  as  to  their  scJvency,  and  with- 
out any  security,  and  they  took  no  steps  to 
enforce  the  collection  of  the  notes  other  than 
to  merely  direct  their  officers  to  try  to  col- 
lect them.  Through  worthless  loans  aoil 
overdrafts  and  heavy  expenses,  the  assets 
of  the  Bank  were  dissipated  and  no  profits 
made  the  first  year.  On  the  contrary,  there 
was  an  actual  loss;  but  in  order  to  boost  the 
business  of  the  bank  and  lead  the  pubUc  to 
believe  that  It  was  doing  a  proBperoua  bosi- 
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ness,  tbe  officers  purposely  m^de  the  first 
financial  statement  show  tliat  there  was  a 
paid-up  capital  of  more  than  $40,000,  and 
that  there  was  a  surplus  on  hand,  showing 
a  profit  in  the  first  year's  business.  The 
secretary  juggled  the  figures  so  as  to  make 
the  expenses 'appear  some  $500  less  than  they 
actually  were,  and  that  the  furniture  and 
fixtures  were  worth  about  $2,500  more  than 
their  actual  value.  These  false  statements 
as  to  the  paid-up  capital  went  into  every 
financial  statement  that  was  filed  after  the 
first  year.  Now  the  directors  knew,  of 
coarse,  that  there  was  not  a  paid-up  capital 
of  $50,000;  for  they  issued  stock  and  took 
notes  for  same  which  they  knew  had  not 
been  paid.  In  the  exercise  of  ordinary  care 
they  could  have  known  too  that  the  financial 
statements  were  padded  to  show  a  false  val- 
ue on  furniture  and  fixtures,  and  that  this 
was  done  to  mislead  the  public. 

[6, 7]  The  transactions  involved  In  the 
loans  negotiated  by  Halstead,  by  which  Hal- 
stead,  a  pawnbroker,  loaned  small  amounts 
to  300  or  400  different  people,  taking  their 
notes  payable  to  German,  and  discounting 
these  notes  to  the  Bank  with  the  understand- 
ing that  the  Bank  was  to  have  one-half  of 
the  amount  that  Halstead  had  charged  for 
the  loans,  virtually  put  the  Bank  in  partr 
nerahip  with  Halstead  in  the  pawn  brokerage 
business.  This  arrangement  between  the 
cashier  and  Halstead  and  German  thus  en-' 
abled  Halstead  and  German  to  exploit  the 
necessities  of  the  poor  by  unconscionable  con- 
tracts with  them,  which  the  testimony  of 
Dowd  showed  to  be  loans  at  exorbitant  rates 
of  interest,  above  10  per  cent,  per  annum. 
These  notes  therefore  were  usurious  and 
void. 

[1]  WUIe  the  cashier  testified  that  the 
directors  knew  "that  we  were  making  these 
loans."  and  that  they  held  a  meeting  of  the 
directors  when  about  $6,000  of  that  paper 
was  <m  hand,  and  that  no  criticism  was  made 
of  any  of  them,  the  testimony  of  other  direc- 
tors shows  that  these  transactions  had  been 
mnning  on  for  several  months,  and  had 
reached  the  sum  of  about  $6,000  before 
Pyle's  attention  was  called  to  their  question- 
able character.  However,  after  that  he  was 
permitted  to  continue  them  until  they  had 
reached  the  sum  of  $13,600.  Tliis  was  not 
only  unusual,  but  a  disreputable  piece  of 
business  for  any  bank  to  be  engaged  in.  Tlie 
numerous  borrowers  who  were  fleeced  hy  ttie 
methods  of  these  pawnbrokers  through  monr 
ey  furnished  by  the  bank  would  naturally 
cause. such  methods  to  become  widely  known 
throughout  the  community,  and  nothing  could 
bave  been  more  potential  to  the  destruction  of 
the  confidence  of  the  public  in  the  integrity  of 
the  institution  and  the  efficiency  of  its  offi- 
cers and  governing  board.    Morton  testified: 

That  "the  $11,000  Halstead  loan  was  one  of 
the  contributing  causes  of  the  failure";  that, 
"the  day  and  night  banks  throughout  the  coun- 
try had  come  into  discredit;  a  good  many  of 
the  officers  of  these  hanks  were  under  indicts 


meat,  and  a  good  many  of  the  banks  had  gone  to 
the  wall;  that  created  a  fever  of  distrust  ail 
over  the  country,  and  we  were  trying  to  obvi- 
ate that  by  changing  the  name." 

The  testimony  Indicates  that  it  was  not 
the  name,  but  the  conduct  of  their  officers, 
that  was  bringing  these  banks  to  grief,  and 
therefore  the  directors  of. the  Day  and  Night 
Bank  at  Ft.  SmlUi  should  have  given  their 
attention  not  merely  to  the  change  of  name, 
bat  also  especially  to  a  change  of  the  meth- 
ods of  business  pursued  by  their  cashier, 
Pyle.  The  testimony  of  experienced  bank- 
ers, Morton  and  Dowd,  tended  strongly  to 
prove  that  one  of  the  principal  factors  in  the 
wreckage  of  this  institution  was  the  reckless 
conduct  of  its  casliier  in  making  worthless 
loans. 

While  the  proof  tends  to  show  tliat  the 
directors  exercised  all  the  care  that  ordinarr 
prudence  required  of  them  in  the  selection  of 
Pyle  as  cashier,  yet  their  duty,  as  shown  by 
the  above  authorities,  did  not  end  there.  They 
could  not  turn  over  to  him,  without  super- 
vision and  restraint,  the  important  matter  of 
miking  loans  for  the  Bank,  upon  wbicSx 
its  financial  success  almost  entirely  depend- 
ed. Doubtless  Pyle,  the  cashier,  was  en- 
couraged in  Ilia  reckless  handling  of  the 
Bank's  funds  in  making  bad  loans  and  al- 
lowing worthless  overdrafts  by  knowledge 
of  the  fact  that  the  directors  were  giving 
practically  no  attention  to  the  matter  of 
loans,  as  was  demonstrated  in  his  own  case; 
for  he,  although  confessedly  Insolvent,  was 
permitted  to  borrow  $2,800  from  the  Bank 
without  question  and  without  security. 

[9]  But  we  need  not  pursue  the  subject 
further.  The  above  are  the  most  Important 
facts,  which  show  that  the  officers  of  the  Bank 
were  grossly  negligent  in  making  worthless 
loans  and  allowing  worthless  overdrafts,  and 
wliich  conduct  the  directors,  in  the  exercise 
of  ordinary  care  in  the  management  of  t;he 
business  and  affairs  of  the  Bank,  knew,  or 
could  liave  known,  and  should  have  correct- 
ed. This  applies  to  the  directors  Jointly  and 
severally  as  members  of  the  board.  Some 
of  the  directors  IndlvidualTy  stand  on  a  dif- 
ferent footing  from  the  others  as  to  certain 
stockholders,  but  it  does  not  affect  the  ques- 
tion of  their  liability  generally. 

The  decree  in  fivor  of  I.  N.  Johnson 
against  J.  F.  Mayes  individually  and  sepa- 
rately for  the  sum  of  $250,  with  interest,  the 
amount  of  the  50  per  cent,  assessment,  was 
grounded  on  the  false  and  fraudulent  rep- 
resentations made  directly  by  Mayes  to  John- 
son. This  decree  is  not  against  the  clear 
preponderance  of  the  evidence,  and  is  af- 
firmed. 

[10]  Director  Fulbrlght,  in  addition  to  the 
common  defenses  made  by  the  other  direc- 
tors, urges  in  his  own  separate  defense  that 
he  was  not  a  director  during  the  period  of 
the  alleged  derelictions  which  the  court 
found  resulted  in  the  financial  ruin  of  the 
Bank  and  the  loss  to  the  appellees.  This 
was  a  .mixed  question  of  law  and  fact    If 
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Fulbright  was  not  eleicted,  or  If  he  was  elect- 
ed, but  not  notified,  and  if  he  did  not  accept 
the  election  and  did  not  participate  In  the 
meetings  of  the  board  during  the  years  1912 
and  1013,  then  he  was  not  liable.  United 
Growers'  Co.  v.  EUsner,  22  App.  DIt.  pp.  1-8, 
47  K  Y.  Supp.  906 ;  Whlttaker  v.  A.  M.  Well 
Nat.  Bank,  52  N.  J.  Eq.  400.  29  Atl.  203. 

[11]  Fulbrlght  testified  tliat  he  was  elected 
for  the  year  1911,  and  that  a  new  board  was 
elected  at  the  meeting  of  the  stockholders 
held  In  January,  1912,  and  that  if  be  was 
re-elected  at  that  meeting  he  was  never  noti- 
fied of  such  election,  and  that  he  did  not 
accept  such  election,  and  was  therefore  not 
bound  by  the  action  of  the  stockholders  If 
they  did  re-elect  him;  that  he  did  hot  act 
as  director  during  the  years  1912  and  1913. 
But  the  decided  preponderance  of  the  evi- 
dence tends  to  show  that  at  the  expiration  of 
Fulbrlght's  first  term  he  was  re-elected,  and 
that  he  participated  as  a  director  in  meetings 
of  the  board  during  the  years  1912  and  1913, 
when  the  delinquencies  are  alleged  to  have 
occurred.  The  testimony  of  Morton  is  pc^- 
ttve  to  the  effect  that  Pulbright  did  not  at- 
tend the  board  meetings  during  this  period, 
which  would  tend  to  show  that  he  was  not  a 
director  and  had  not  accepted  the  election  to 
that  position.  But  the  testimony  of  Irlayes, 
Ool.  Peel,  and  0.  I*  Pyle  was  to  the  effect 
that  Fulbrlght  was  elected  as  director  and 
continued  to  participate  in  the  management 
of  the  affairs  of  the  Bank  from  the  time  he 
was  first  elected,  and  that  he  was  re-elected 
and  was  a  director  during  the  whole  life  of 
the  .Bank.  Mayes,  the  president,  testlfie<l 
that  he  did  not  attend  the  meetings  of  the 
board  as  often  as  some  of  the  others,  but 
that  he  conferred  with  him  as  such  director, 
and  the  testimony  of  Col.  Peel,  and  also  of 
Pyle,  shows  that  he  was  present  at  certain 
board  meetings  and  participated  as  director 
during  the  years  1912  and  1913.  Such  being 
the  case,  as  shown  by  the  preponderance  of 
the  evidence,  the  fact  that  he  did  not  attend 
the  meetings  as  often  as  other  members,  in 
the  absence  of  some  good  cause  shown,  would 
only  tend  to  prove  that  he  was  even  more 
remiss  and  negligent  In  the  discharge  of  his 
duties  in  this  particular  than  were  the  other 
members  who  did  attend. 

[121  The  record  shows  that  A.  N.  Cole  and 
J.  H.  Frost,  against  whom  Judgments  were 
entered  for  the  amount  of  their  notes  for 
stock,  prayed  and  yvere  granted  an  appeal, 
but  no  brief  has  been  filed  by  them,  and 
therefore  we  presume  that  they  have  aban- 
doned their  appeal,  and  the  Judgments 
against  them  must  be  aiflrmed  for  failure  to 
comply  with  rule  8  of  this  court. 

As  to  the  cross-appeal  of  appellees  Lora 
Ooolsby,  Z.  Ia  Reagan,  Mary  B.  Keagan,  and 
L.  V.  Parker,  it  appears  tliat  February  9, 
1914,  the  stockholders  had  become  aware  of 
the  fact  that  there  bad  been  a  considerable 
depreciation  in  the  value  of  the  notes  and 


other  assets  of  the  Bank,  and  being  desirous 
of  making  sudi  depredation  good  and  re- 
storing the  full  value  of  all  the  stock,  and  to 
give  the  Bank  a  full  paid-up  capital  based 
upon  assets  of  unquestioned  value,  a  long  list 
of  the  stockholders  signed  an  agreement  to 
levy  an  assessment  of  50  per  cent,  on  their 
stock. 

On  July  1,  1914,  there  was  a  call  meeting 
of  the  stockholders  of  the  Bank  at  which 
an  assessment  of  50  per  cent  was -voted  and 
levied  by  the  stockholders  for  the  continu- 
ance of  the  Bank,  J\idge  Hon,  who  represent- 
ed Mrs.  Goolsby,  attended  the  meeting  of  the 
stockholders  and  suggested  that  they  make 
the  assessment  25  per  cent.  Instead  of  50  per 
cent.,  and  his  testimony  shows  that  the  di- 
rectors talked  about  the  cashier  "having  put 
the  bank  In  the.  hole,"  and  that  he  favored 
the  assessment  rather  than  to  lose  what  he 
had  put  In  it  for  Mrs.  Goolsby.  He  testified 
that  the  bank  commissioner  had  ordered  an 
assessment  of  50  per  cent.  He  asked  Mayes, 
the  president  of  the  Bank,  as  to  whether  the 
others  were  going  to  pay  the  assessment,  and 
Mayes  replied  that  "he  thought  they  were 
pretty  generally."  Judge  Hon  then  paid 
the  assessment,  with  the  understanding  that 
the  others  had  paid  It,  and  advised  Mrs. 
Goolsby  that  others  were  paying  it,  "and  if 
they  paid  the  Bank  was  going  to  go."  The 
others  paid  their  assessments  in  under  prac- 
tically the  same  circumstances. 

The  court  found  that  these  assessments 
were  paid  on  representations  made  by  the  of- 
ficers of  the  Bank  to  the  effect  that  in  their 
opinion  the  payment  of  such  assessment 
would  place  the  Bank  in  a  position  to  cariy 
on  the  business  successfully  and  give  It  oper- 
ating capital  until  outstanding  debts  could 
be  collected;  and,  upon  the  representations 
that  other  stockholders  were  paying  these 
assessments,  Mrs.  Goolsby  and  the  other 
cross-appellants  paid  the  amounts  assessed 
against  them. 

The  court  held,  upon  these  findings,  that 
the  payment  of  the  assessments  and  the  giv- 
ing of  the  notes  for  unpaid  assessments  was 
voluntary,  and  entered  a  decree  refusing  a 
Judgment  for  the  amount  of  these  assess- 
ments, except  as  to  Johnson,  whose  Judg- 
ment against  Mayes  for  the  assessment  was 
based  upon  false  representations,  which  we 
have  already  disposed  of.  The  court  dis- 
missed the  complaints  of  Mrs.  Lora  Goolsby 
and  the  other  interveners  mentioned,  except 
Johnson,  for  these  assessments,  and  also  en- 
tered  a  decree  canceling  the  ontstandlng 
notes  that  were  given  for  such  assessments  9i 
being  without  consideration,  past-dne,  and 
nonnegotlabl«. 

[1 3]  This  holding  of  the  court,  based  upoo 
these  findings,  was  correct  The  stockhold- 
ers, or  those  who  spoke  for  them  in  the  stock- 
holders' meeting,  had  then  become  aware  of 
the  collapsed  condition  of  the  Bank  and  the 
causes  thereof,  and  these  payments  were  die- 
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ated  by  the  efforts  of  the  stockholders  them- 
selves to  resuscitate  and  continue  Its  ebbing 
ife.  The  Bank,  notwithstanding  these  hero- 
c  efforts,  nevertheless  became  defunct.  The 
>ayiuent  of  such  assessments  proved  to  be  a 
mistake  on  tbe  part  of  the  stockholders  mak- 
nS  such  payments,  but  It  was  a  mistake 
xiade  by  the  stockholders  themselves.  The 
stockholders  had  their  choice  to  pay  the  as- 
sessment or  to  close  the  Bank.  They  chose 
Jie  former,  but  it  was  their  choice,  and  not 
ihat  of  the  directors.  The  payment  was  vol- 
antary,  and  the  directors  could  not  be  held 
responsible  tor  It. 

None  of  the  delinquent  stockholders  against 
whom  the  court  rendered  judgmeats  for  the 
unpaid  balance  of  their  stock  subscriptions 
In   favor  of  the  Bank  have  appealed. 

[U]  The  decree  In  fttvor  of  J.  H.  Frost,  B. 
B.  Russum,  A.  N.  Oole,  R.  O.  Herbert,  Alta 
Blaylock,  J.  O.  Ounter,  O.  U  Pyle,  W.  H. 
Cole,  B.  T.  Powell,  Lawrence  Wright,  B.  P. 
Reynolds,  E.  D.  Vann,  and  J.  O.  Johnson 
agaiast  the  dlredtors  were  upon  tbe  contin- 
gency or  condition  that  each  of  these  parties 
should  pay  the  decrees  rendered  against 
theni  respectively  In  favor  of  the  Bank. 
Tbese  decrees  were  not  only  anomalous,  but 
they  were  without  authority  of  law  and  void. 

[IB]  That  a  Judgment  in  preesenti  cannot 
be  rendered  and  grounded  upon  a  future  con- 
dition or  contingency,  see  Battell  &  Collins 
T.  Lowery  et  al.,  46  Iowa,  49.  In  the  course 
of  the  opinion  in  that  case  the  court  said: 

"If  there  was  a  present  judgment,  it  was  at 
most  a  judgment  that  there  should  be  a  judg- 
ment. But  we  cannot  sanction  such  an  anoma- 
lous proceeding." 

See,  also,  Simmons  y.  Jones,  118  N.  O.  472, 
24  S.  E.  114,  Early  v.  Moore,  4  Munf.  (Va.) 
202.  Moreover,  these  decrees  were  beyond 
tbe  scope  of  the  Issues  raised  by  the  plead- 
ings. The  delinquents  who  were  sued  on 
notes  for  stock  and  for  borrowed  money 
were  not  asking  for  judgments  over  in  their 
favor  against  the  directors. 

[16,17]  The  court  allowed  Interest  on  all 
tbe  judgments  in  favor  of  the  appellees  from 
December  SI,  1013,  that  being  the  date  when 
It  was  first  ascertained  that  the  stock,  on 
account  of  the  negligence  of  the  directors, 
had  become  worthless.  Tfala  was  correct. 
Appellees  were  entitled  to  interest,  not  from 
tbe  dates  on  which  they  paid  respectively  for 
their  stock,  but  from  the  date  that  the  court 
found  that  the  stock  was  rendered  worthless. 
It  is  clearly  within  the  discretion  of  the 
chancellor  to  allow  or  refuse  to  allow  in- 
terest In  cases  analogous  to  this  where  an 
account  Is  taken  between  the  directors  and 
the  stockholders.  Courts  of  chancery,  in 
such  cases,  are  governed  by  the  particular 
fact  in  each  casa  Turner  v.  Turner  et  al., 
44  Ark.  25. 

Tbis  record,  which  is  embodied  in  nearly 
900  pages  of  transcript,  shows  that  the  chan- 


cery court  gave  the  case,  which  involved 
numerous  parties,  with  varied  interests,  and 
in  which  there  was  a  great  volume  of  evi- 
dence presenting  complicated  issues  of  fact 
as  well  as  law,  a  most  painstaking  and  thor- 
ough consideration,  and  that  It  has  reached, 
for  the  most  part,  the  correct  conclusion. 
The  decrees  In  favor  of  the  delinquent  stock- 
holders above  named  are  reversed,  set  aside, 
and  held  for  naught  In  all  other  respects 
the  decree  is  affirmed. 


GREEN  T.  STATB.    (No.  68.) 
(Supreme  Court  of  Arkansas.    June  25,  1917.) 
Aniuaus  0=350(1) — Prohibition  fbom  Run- 

NTNO   AT  LaBOB — DISTRICTS — STATUTES. 

The  penalty  feature  of  Acts  1915,  p.  707, 
amending  Acts  1907,  p.  474,  authorizing  the 
county  court  of  I^ke  county  on  petiticm  to  form, 
a  district  consisting  of  not  less  than  five  square 
miles,  wherein  certain  animals  should  be  pro- 
hibited from  running  at  large,  to  require  that 
a  district  so  formed  should  consist  of  not  less 
than  five  miles  square,  does  not  apply  to  a  dis- 
trict formed  under  the  act  of  1907. 

[B3d.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  148,  152,  166.] 

Appeal  from  Circuit  Court,  Pike  County; 
Jeflf.  T.  Cowling,  Judge. 

Joe  Green  was  convicted  of  vlblating  a 
special  statute  applicable  to  Pike  county  au- 
thorizing the  creation  of  stock  districts  and 
forbidding  the  running  at  large  therein  of 
certain  animals,  and  he  appeals.  Judgment 
reversed,  and  cause  dismissed. 

W.  S.  Coblentz,  of  Murfreesboro,  for  ap- 
pellant. Jno.  D.  Arbuckle,  Atty.  Gen.,  and 
T.  W.  Campbell,  Asst  Atty.  Gen.,  for  the 
State. 

McCULLOCH,  C.  J.  Appellant  was  con- 
victed of  the  charge  of  violating  the  terms 
of  a  special  statute  applicable  to  Pike  county 
authorizing  the  creation  of  stock  districts 
and  forbidding  the  running  at  large  therein 
of  certain  animals.  The  original  statute  un- 
der which  the  district  was  formed  (Acts  of 
1007,  p.  4^4)  authorized  the  county  court  of 
like  county,  upon  petition  of  a  majority  of 
the  electors  of  that  county,  or  any  subdivi- 
sion thereof,  or  of  persons  whose  cultivated 
lands  were  to  be  included,  to  form  a  district 
consisting  of  not  less  than  five  square  miles, 
wherein  hogs,  sheep,  and  goats,  or  such  class 
Or  classes  of  those  animals  as  might  be  spec- 
ified in  the  petition,  should  be  prohibited 
from  running  at  large.  The  statute  specified 
what  should  constitute  a  lawful  fence  within 
the  district  so  formed,  and  provided  further 
that  any  of  the  forbidden  stock  found  run- 
ning at  large  could  be  impounded  by  the  own- 
er of  the  land  or  other  person  In  possession, 
and  detained  until  the  fees,  expenses,  and 
damages  be  paid.  No  other  penalty-  was  pro- 
vided. 

The  statute  was  amended  by  the  General 
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Assembly  In  1915  (Acts  of  1915,  p.  707),  the 
first  section  being  amended  so  as  to  require 
that  a  district  so  formed  should  consist  of 
not  less  than  "five  miles  square,"  Instead  of 
''flTe  square  miles,"  as  provided  In  the  orig- 
inal act,  and  also  to  prohibit  the  running  at 
large  of  geese  in  a  district  so  formed.  Anoth- 
er section  of  the  statute  was  amenlfled  so  as 
to  prescribe  the  penalty  of  not  less  than  $5, 
nor  more  than  $25,  to  be  assessed  against 
any  person  permitting  stock  to  run  at  large 
In  the  district 

A  district  was  formed  under  ■  the  act  of 
1907  prior  to  the  enactment  of  the  amend- 
atory statute  In  1915,  and  the  charge  against 
appellant  is  for  allowing  his  stock  to  run  at 
large  In  said  district  since  the  passage  of 
the  last  statute. 

The  contention  of  couns^  for  appellant  is 
that-the  last  statute,  amending  the  old  one, 
requiring  a  district  so  formed  to  be  not  less 
than  five  miles  square,  operates  as  a  diss  ' 
tion  of  districts  of  smaller  area  formed  und.r 
the  old  statute,  and  also  that,  eren  It  the 
old  district  was  not  abrogated  by  the  new 
statute,  the  penalty  prescribed  In  the  new 
statute  does  not  apply  to  It.  The  new  stat- 
ute works  a  material  change  in  the  shape  of 
a  district.  Under  the  old  statute  the  only 
requirement  was  that  there  should  be  an 
area  of  at  least  five  square  miles,  whereas 
under  the  last  statute  the  requirement  is 
that  it  must  be  at  least  five  miles  square. 
The  amendment  of  the  oTd  statute  is  In  ex- 
press terms,  and  necessarily  constituted  a 
substitution  of  the  new  statute  for  the  old 
one. 

There  can  be  no  question  about  the  new 
statute  being  exclusive  so  far  as  it  operates 
prospectively,  as  no  authority  remains  In 
the  county  court  under  the  old  statute  to 
create  a  district  not  in  accordance  with  the 
requirements  of  the  new  statute.  The  Attor- 
ney General  insists  that  the  new  statute  does 
not  work  an  abrogation  of  a  district  formed 
under  the  old  statute  and  relies  upon  the 
rule  stated  in  some  quarters  that  an  amend- 
atory act  shoufd  not  be  construed  so  as  to 
give  it  a  retroactive  effect  to  affect  proceed- 
ings instituted  or  Judgments  and  orders  rend- 
ered prior  to  its  passage,  unless  specified  tn 
express  terms.    36  Cyc.  p.  1223. 

It  is  perhaps  better  for  us  not  to  decide 
now  what  effect  the  new  statute  has  on  the 
existence  of  a  district  formed  under  the  old 
act,  as  it  is  not  necessary  to  do  so  in  this 
case.  We  think  the  contention  of  api>ellant 
that  the  penalty  feature  of  the  new  statute 
does  not  apply  to  a  'district  formed  under  the 
old  act  is  sound.  The  effect  of  the  new  stat- 
ute was  to  substitute  its  provisions  and  to 
Incorporate  them  fully  into  the  old  statute,, 
the  same  as  If  they  had  been  originally  writ- 
ten there,  but  if  the  terms  of  the  old  statute 
are  to  be  treated  as  unaffected  by  the  new 
so  far  as  concerns  districts  already  formed, 


then  It  necessarily  follows  that  the  penalty 
feature  of  the  statute,  which  Is  Only  prospec- 
Ave  in  its  operation,  could  not  be  operative 
so  far  as  concerned  districts  which  depended 
entirely  for  their  validity  upon  the  terms  of 
the  old  statute.  In  other  words,  we  hold, 
without  deciding  whether  or  not  the  old  dis- 
trict remains  in  force,  that,  conceding  that 
it  does,  the  penalty  prescribed  under  the 
new  statute  does  not  apply  to  it,  and  that 
the  only  penali:y  enforceable  there  is  the  one 
prescribe'd  by  the  terms  of  the  old  statute 
of  impounding  stock  found  running  at  large. 
The  judgment  of  the  circuit  court  impos- 
ing the  penalty  on  appellant  is  therefore  re- 
versed, and  the  cause  dismissed. 


STBLL  «t  al..T.  STELL;    (No.  08.) 
(Supreme  Conrt  of  Arkangas.    June  25,  1917.) 

1.  Dkeos  «=»68(1%)— Incapaoitt  or  Grak- 

TOB. 

To  invalidate  a  deed  on  the  ground  of  tb« 
grantor's  mental  incapacity,  the  proof  most 
»bow  that  the  grantor  was  incapacitated  from 
intelligently  rompreheDding  and  acting  upon 
the  aSalr  from  which  tho  transaction  grew, 
and  that  he  did  not  intelligently  understaod 
the  nature  and  CMuequeuce  of  his  act. 

[Ed.  Note.— For  other  cases,  see  Deeds,  CenC 
Dig.  I  151.] 

2.  Deeds  <3=>2It(l)— Incapacitx  or  Gbakiob 
—Sufficiency  of  Evidence. 

Bvldence  held  sufficient  to  support  finding 
that  the  grantor  of  a  deed  was  not  mentally 
capacitated  to  execute  it. 

[Kd.  Note.— For  other  casea,  see  Deeds,  Cent 
Dig.  iS  637-640,  642,  647.] 

3.  Husband    and    Wife    «=>1S(4^)— DKBDa-> 
Joinder  of  Wife. 

The  action  of  a  wife  in  joining  in  czeco- 
tion  of  her  husband's  deed  divested  her  of  her 
title  to  the  land  arising  from  the  fact  that  it 
was  acquired  and  improved  largely  with  her 
funds. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  cent  Dig.  S$  95,  283.] 

4.  Deeds  *=»211(1)— Cap AciTX  o»  Gbartob— 
Sufficiency  of  Bvidenoe. 

.  fividence  held  sufficient  to  sustain  the  chan- 
cellor's finding  that  the  grantor  of  a  deed  to 
his -children  had  capacity. 

[Ed.  Note.— For  other  cases,  sec  Deeds,  0»t 
Dig.  iS  637-640,  642,  647.] 

Appeal  from  Conway  Chancer  Gcmit;  Jor^ 
dan  Sellers,  Chancellor. 

Suit  by  C.  C.  Stell  and  others  against  Miles 
M.  Stell.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

J.  A.  Eades,  of  Morrillton,  for  appellant 
Edward  Gordon,  of  Morrillton,  for  appellees. 

SMITH,  J.  Appellees  commenced  this  suit 
for  the  purpose  of  correcting  the  description 
of  the  lands  conveyed  in  a  deed  to  them  from 
M.  L.  Stell,  their  father.  The  mistake  crai- 
slsted  in  writing  the  range  number  Cor  the 
section  number  and  the  section  numlier  for 
the  range  number.'  It  is  undisputed  that 
this  mistake  was  made  in  the  description  of 
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the  land,  b«t  an  answer  and  crosg-compialat 
was  filed.  In  whidi  it  .was  alleged  that  the 
grantor  in  the  deed  did  not  have  sufficient 
mental  capacity  to  execute  a  valid  deed,  and 
that  the  same  was  without  OMisideration. 
There  was  also  an  allegation  that  appellees, 
upon  the  death  of  their  father,  took  posses- 
sion of  his  personal  property  and  appropri- 
ated it  to  their  own  use.  There  appears  to 
have  been  no  serious  attempt  made  to  prove 
this  last  allegation,  and  the  court  below  made 
no  finding  upon  It,  and  it  may  be  treated  as 
abandoned. 

[1]  The  parties  to  the  litigation  are  the 
children  and  descendants  of  the  children  of 
the  grantor  in  the  deed  sought  to  be  reform- 
ed. Some  of  these  heirs  appear,  however,  to 
have  been  made  parties  to  this  litigation  be- 
cause of  their  connection  with  the  litigation 
rather  than  pn  account  of  their  interest  in  its 
result.  The  record  presents  only  a  question 
of  fact,  as  the  parties  do  not  differ  as  to  the 
test  of  mental  capacity  to  execute  a  valid  con- 
veyance of  land.  A  number  of  our  cases  have 
dealt  with  this  subject,  and  announce  the 
rule,  in  general  terms,  to  be  that,  to  inval- 
idate a  deed  on  the  ground  of  the  grantor's 
m«ital  incapacity,  the  proof  must  show  that 
the  grantor  was  incapacitated  from  intelli- 
gently comprehending  and  acting  upon  the 
affair  out  of  which  the  transaction  grew,  and 
that  he  did  not  Intelligently  understand  and 
comprehend  the  nature  and  consequence  of 
hla  act  Beaty  v.  Swift,  128  Ark.  166,  184  S. 
W.  442 ;  Hawkins  v.  Gray,  193  S.  W.  509,  and 
cases  there  cited.  Appellants  say  the  testi- 
mony shows  that  the  grantor  did  not  possess 
this  capacity.  The  diancellor,  however, 
found  otherwise,  and  granted  the  relief  pray- 
ed, and  decreed  a  reformation  of  the  deed 
in  accordance  with  the  intention  of  the  gran- 
tor. 

The  evidence  Is  volomlnons,  and  a  large 
number  of  witnesses  testified  concerning  Vari- 
ous circumstances  and  incidents  from  which 
Inferences  are  sought  to  be  drawn  tending,  oa 
the  one  hand,  to  show  mental  capacity,  and, 
on  the  other  hand,  the  lack  of  It.  The  prin- 
cipal evidence  on  the  part  of  appellants  con- 
sisted in  the  testimony  of  a  doctor  named 
Hatto,  a  minister  of  the  gospel,  and  the  gran- 
tor's eldest  son,  who  was  himself  a  doctor, 
altboogh  other  witnesses  gave  testimony  of 
more  or  less  importance  tending  to  corrobo- 
rate the  testimony  of  the  witnesses  named. 

Dr.  Hutto  testified  that  he  visited  Mr. 
Stell  professionally  at  different  times  from 
1901  to  1906,  and  that  Stell  was  a  subject  of 
senile  dementia  In  1906,  when  these  visits 
were  discontinued,  and  he  stated  Stell's  con- 
dition could  not  have  been  any  better  In  1900, 
when  the  deed  in  question  was  executed,  and 
this  doctor  expressed  the  opinion  that  Stell 
could  not  have  known  and  realized  the  con- 
sequence of  his  act  in  executing  the  deed. 
Stell  was  81  years  old  at  the  time  of  his 
death,  and  had  been  for  several  years  afflict- 


ed with  a  caooer  on  his  face,  from  which  he 
suffered  long  and  Intensely,  and  which  con- 
stituted one  of  the  chief  contributing  causes 
to  ^Is  death..  Dr.  Stell,  the  son,  who  appears 
to  have  been  the  most  active  party  to  this 
litigation  on  the  side  of  appellants,  gave  tes- 
timony strongly  tending  to  show  a  lack  of 
capacity  on  the  part  of  bis  father  to  execute 
the  deed.  He  described  his  father's  physical 
condition,  and  testified  to  various  circum- 
stances tending  to  support  the  opinion  he 
expressed  that  his  father  did  not  have  the 
mental  capacity  at  the  time  of  the  execution 
of  the  deed  to  comprehend  the  nature  and 
consequence  of  his  act  The  minister  testi- 
fied to  lapses  of  memory  on  the  part  of  Mr. 
Stell,  to  his  periods  of  great  despondency,  and 
to  his  practice  of  repeating  things  already 
told  during  the  same  visit,  and  that  on  one 
occasion,  near  his  own  home,  Mr.  Stell  had 
become  bewildered  as  to  the  direction  he 
should  take  to  return  to  his  home. 

[2]  These  and  other  circumstances,  stand- 
ing alone,  were,  and  are,  legally  sufficient  to 
support  a  finding,  had  one  been  made,  tbat 
Mr.  Stell  was  not  mentally  capacitated  to 
execute  the  deed.  But  there  is  considerable 
conflict  in  the  evidence,  and  portions  of  It 
cannot  be  reconciled.  There  was  testimony 
that  the  minister  had  visited  Mr.  Stell  only 
one  time,  and  that  he  had  had  only  limited 
opportunity  to  form  an  c^tnlon  upon  the  ques- 
tion of  his  mentality.  A  doctor  who  had 
attended  Mr.  Stell  subsequently  to  Dr.  Hntto 
testified  that  he  and  Hutto  had  conferred 
upon  the  testimony  they  should  give  when 
called  as  witnesses  in  this  case,  and  that  Dr. 
Hutto,  in  this  Interview,  had  agreed  that 
Mr.  Stell  was  not  mentally^  Incapacitated  to 
transact  business.  There  was  expert  testi- 
mony to  the  effect  that  senile  dementia  ter- 
minated fatally  in  from  three  to  five  years 
after  its  first  manifestation,  and  that  Mr. 
Stell  could  not  have  been  thus  afflicted  In 
1906,  when  Dr.  Hutto's  professional  visits 
ceased,  and  have  lived  until  1914,  when  he 
died.  There  was  also  testimony  that,  not- 
withstanding the  opinion  expressed  by  Dr. 
SteU,  he  had  himself  received  from  his  fa- 
ther a  deed  to  certain  land  made  during  a 
time  when,  according  to  the  testimony  of  the 
son,  his  father  was  mentally  irresponsible. 
This  transaction  was  explained,  however, 
by  the  son  as  being  the  consummation  of  a 
trade  he  had  made  with  his  father,  at  a 
time  when  his  father's  capacity  was  unques- 
tioned. 

Upon  the  other  hand,  it  was  shown  that 
Mr.  Stell  was  an  Indulgent  father,  and  had 
adopted  the  practice  of  giving  to  his  children, 
as  they  married  and  moved  away,  such  por- 
tions of  his  estate  as  he  regarded  as  a  fair 
share  thereof.  In  1906,  Mr.  Stell  caused 
a  writing  to  be  prepared  and  signed  by  his 
children,  which  redted  that  the  parties  sign- 
ing had  been  given  their  share  of  their'  fa- 
ther's estate,  and  that  they  did  not  then  claim 
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any  further  Interest  In  It.  Dr.  Stell  refused 
to  sign  this  agreement,  because,  as  he  stated, 
he  bad  not  received  his  share  of  the  estate. 
There  was  testimony,  however,  that  an  es- 
trangement existed  between  Dr.  Stell  and 
his  father,  and  that  he  did  not  sign  on  this 
account,  and  there  was  also  testimony  to  the 
effect  that  he  had,  in  fact,  received  more 
than  his  share.  We  need  not  consider  this 
writing,  however,  except  In  so  far  as  It  tends 
to  sho.w  whether  Mr.  Stell  knew  the  nature 
and  effect  of  his  act  when  he  made  the  deed, 
as  appellants  concede  the  legal  right  of  their 
father  to  show  a  preference  to  one  child  over 
another  If  he  had  the  mentality  to  enable 
him  to  know  that  he  was  showing  such  pref- 
erence and  Intended  to  do  so. 

Kumerous  neighbors  testified  that,  while 
Mr.  Stell  was  an  Invalid  for  many  years,  and 
a  great  sufferer,  he  retained  his  mentality  to 
the  end.  There  was  proof  to  the  effect  that 
the  grantees  in  the  deed  had  agreed  to  take 
care  of  their  father  and  mother  until  their 
death,  and  that,  pursuant  to  this  under- 
itanding,  their  mother  was  still  living  with 
Chem ;  that,  npon  the  execution  of  this  deed, 
tSihe  grantees  took  possession  of  the  land  as 
owners,  and  made  extensive  and  valuable 
Improvements,  which  doubled  the  land  in 
value,  and  that  after  the  execution  of  this 
deed  Mr.  Stell  lived  for  more  than  five  years 
with  his  children  to  whom  he  had  conveyed 
the  land,  and  that  no  question  about  their 
title  .was  made  until  two  years  after  the 
death  of  Mr.  Stell,  when  it  was  discovered 
that  the  land  had  been  erroneously  described 
In  the  deed,  and  this  suit  was  brought  to 
reform  it.  It  was  shown  that  the  land  con- 
veyed was  worth  between  $4,000  and  $5,000, 
while  the  consideration  recited  was  only  $800, 
consisting,  in  fact,  not  of  money,  but  of  lands 
which  these  grantees  caused  to  be  conveyed 
to  other  children  of  their  father,  at  his  re- 
quest. The  Justice  of  the  peace  who  pre- 
pared the  deed  was  a  neighbor  of  many  years 
standing,  and  he  testified  that  the  directions 
in  regard  to  the  preparation  of  this  deed 
were  given  him  by  Mr.  Stell,  .who  thoroughly 
understood  what  he  was  doing,  and  explained 
to  him  the  details  of  the  transaction  by  which 
be  was  conveying  to  his  sons  the  land  upon 
which  he  then  lived  for  a  consideration  which 
consisted,  in  fact,  of  other  lands,  of  the  es- 
timated value  of  $S00,  which  his  grantees 
were  conveying  to  bis  other  children.  It  is 
argued  by  appellants  that  the  very  trans- 
action itself  shows  a  lack  of  capacity  upon 
the  part  of  their  father,  as  the  effect  of  his 
deed  was  to  divest  himself  of  his  means  of 
support.  That  the  lands  had  a  rental  value 
of  about  $350  a  year,  a  sum  sufficient  to  sup- 
port both  grantor  and  bis  wife,  but  that  upon 
the  execution  of  this  deed,  tbey  were  left 
without  visible  means  of  support 

[3]  It  was  shown,  however,  that  the  lands 
were   acquired   and   improved   largely   with 


funds  belonging  to  Mrs.  Stell,  the  wife  of  the 
grantor,  and  her  action  in  Joining  in  the  ex- 
ecution of  the  deed  divested  her  of  her  title 
to  this  land.  She  did  what  her  husband  did, 
and  for  a  common  consideration,  but  no  at- 
tempt is  made  to  show  that  she  lacked  the 
capacity  of  knowing  the  nature  and  effect  of 
this  deed,  although  its  consequences  to  her 
were  identical  with  its  consequences  to  her 
husband.  She  testified,  however,  that  she 
knew  what  she  was  doing,  and  that  her  hus- 
band knew  what  he  was  doing,  and  that  tbey 
made  this  deed  to  the  children  named  therein 
because  they  bad  not  received  their  share  of 
the  estate,  and  bad  agreed  to  take  care  of 
her  and  her  husband,  and  that  they  bad  com- 
plied with  this  agreement  fully  with  respect 
to  their  father,  and  were  complying  with  it 
in  respect  to  her  by  supporting  and  caring 
for  her  in  the  manner  in  which  tbey  bad 
agreed   to    do. 

[4]  Without  further  recital  of  the  various 
circumstances  shown  in  proof,  we  conclude 
that  the  chancellor's  finding  is  not  contrary 
to  the  preponderance  of  the  evidence,  and 
the  decree  is  affirmed. 


MSKO  V.  TJHRBN.    (No.  TO.) 
(Supreme  Court  of  Arkansas.     June  25,  1917.) 

1.  Appeal  a?jd  Error  i8=>204(1),  260(1)  — 
Review— BvioENCi!— Necessity  or  Objec- 
tion. 

Where  do  objection  is  made  or  exception 
saved  to  the  admission  of  evidence  in  the  trial 
court,  the  appellate  court  cannot  pass  upuo 
its  competency. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  1258,  1503;  Trial,  Cent 
Dig.  {  172.] 

2.  Appeai,  and  Error  ^swKXJS— Review- 
Sufficiency  OF  Evidence. 

In  an  action  for  damages  to  plaintiFi 
lands  and  crops  caused  by  flooding,  substan- 
tial legal  evidence  held  sufBcicnt  to  sustain  a 
verdict  for  defendant  on  appeal,  although  sucli 
verdict  was  against  the  preponderance  of  the 
evidence. 

[Ed.  Note. — For  other  cases,  8e«  Appeal  and 
Error,  Cent  Dig.  §§  3038-3943.] 

3.  Appeal  and  Ebror  «s»1003  —  Rbview  — 

Verdict. 
Because  of  the  superior  opportunity  of  the 
trial  court  to  weigh  evidence  and  test  the  credi- 
bility of  witnesses,  the  appellate  court  will  not 
disturb  a  vei-dict  as  contrary  to  the  prepon- 
derance of  evidence,  unless  the  discretion  of 
the  trial  judge  has  been  obviously  abused. 

[Ed.  Note. — For  other  cases,  seo  Appeal  and 
Error,  Cent  Dig.  §§  393&-3943.] 

4.  Appeal  and  Error  «=»  1016(5)— Prejudi- 
cial Error-^Misconduct  OF  Court— Com- 
ment ON  Wetoiit  of  Evidence. 

It  is  reversible  error  for  the  trial  judge, 
in  the  presence  of  the  jury,  during  the  trial, 
to  express  an  opinion  touching  the  weight  ot 
the  evidence,  as  the  credibility  of  witnesses  is 
within  the  exclusive  province  of  the  jury. 

[Ed.  Note.— For  other  eases,  seo  Appeal  and 
Error.  Cent  Dig.  g  4134.] 
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i.  Tbial  ®s920(2>— Misconduct  of  ConBT— 

COMMBNT  ON    WKIOHT   OF   EVIDENCE. 

Ill  action  for  damages  to  plaintiff's  land 
ixid  crops  by  flooding,  where  plaintiff,  as  a 
vitnesa  in  his  own  behalf^  was  recalled,  and  was 
>eixig  questioned  concerning  the  amount  of  his 
>ay  damaged  during  a  second  cutting,  and  the 
!ourt  said  to  the  examining  attorney,  "You  have 
tone  over  that,"  and  the  attorney  responded 
hat  the  witness  did  not  say  how  much,  and 
he  court  responded,  "He  said  that  he  did  not 
enow  how  much,  he  just  guessed  at  it,"  and 
'eference  to  the  record  shows  that  the  witness 
lid  not  himself  attempt  to  definitely  state  the 
lumber  of  acres  or  tons  of  hay  damaged;  the 
'emark  of  the  court  was  not  the  expression 
>f  an  opinion  on  the  weight  of  evidence,  nor 
t  criticism  on  the  testimony  of  the  witness,  but 
(teas  made  for  the  purpose  of  preventing  repe- 
:itions  in  the  evidence. 

[Kd.  Note. — For  other  cases,  seo  Trial,  Cent 
Dig.  S  81.] 
J.   Witnesses  «=»40.'i(l)  —  Contradiction  — 

Immatebiax.  and  Coixatebal  Matters. 
It  is  not  permissible  for  a  party  to  draw 
>ut    immaterial    and   collateral   matters   on    a 
oross-examination,    and    afterwards    contradict 
:h«>  witness  testifying  to  such  matters. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Sent.  Dig.  {g  1273,  1275.] 

r.   Trial  ®=»49— Evidence   Aduissible  fob 
One  Purpose  and  Not  fob  Another. 
It   is  not  error  to   admit  evidence  if  ad- 

oaissible  for  any  purpose. 

[£d.  Note. — For  other  cases,  see  Trial,  Cent 

Dig.  S  120.] 

5.    AVlTNESSES   <S=s>370(l)   —  Impeacewent  — 
Bias. 

In  an  action  for  damages  to  plaintiff's  land 
md  crops  by  flooding  in  which  plaintiff  was  a 
ivitnesa  in  his  own  behalf,  evidence,  that  plain- 
tiflf  "attempted  to  rent  the  rice  land  out  from 
under  defendant"  was  admissible  as  tending 
to  show  that  plaintiff  was  biased  or  prejadic- 
>d    against  defendant. 

[Ed.  Note. — For  other  cases,  seo  Witnesses, 
Cent.  Dig.  {  1189.] 

:>.   Trial  €=>255(4)— Eeceptios  of  Evjdenck 

— Limit  of  Scope. 

Where  evidence  was  admissible  for  the  sole 
ptirpose  of  showing  bias  of  plaintiff  against  de- 
fendant, it  would  have  been  the  duty  of  the 
trial  court  to  limit  the  scope  of  the  evidence 
L<>  Inas.  if  the  plaintiff  bad  requested  it  to  do 
so  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
DijS.  §  632.] 

Appeal  from  Circnlt  Court,  Prairie  Coun- 
ty :    Thos.  C.  Trimble,  Judge. 

Action  by  John  T^rislco  against  Steve  Uhren. 
riidgiuent  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Manning  &  Emerson,  of  Little  Rock,  for 
ippellant.  Trimble  &  Williams,  of  Lonoke, 
Tor  appellee. 

HUMPHREYS,  J.  Appellant  instituted  a 
jtiit  against  appellee  in  the  southern  district 
yt  the  Prairie  circuit  court  alleging  that  ap- 
3ollee.  who  owned  a  rice  farm  adjoining  his 
Innd,  had  willfully,  maliciously,  negligently, 
ind  carelessly  pumped  water  from  a  large 
ivell  on  his  rice  lands  and  flooded  certain 
lands  of  appellant,  and  thereby  destroyed 
20  tons  of  hay ;  and  by  a  continuation  of  so 
Sooding  the  land,  prevented  him  from  har- 


veeting  80  tons  of  growing  grass,  to  Ms  total 
damage  In  the  sum  of  1200.  Appellee  tiled 
answer  denying  the  material  allegations  of 
the  complaint.  The  cause  was  heard  by  a 
Jury  uixm  the  pleadings,  evidence  adduced, 
and  instructions  of  the  court,  which  resulted 
in  a  verdict  and  judgment  fM-  appellee.  The 
case  is  now  before  us  on  appeal. 

Four  alleged  errors  are  insisted  upon  by 
appellant  for  a  reversal  of  the  judgment: 

[1-3]  First.  It  is  contended  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict. 
The  evidence  is  conflicting  as  to  whether 
the  damage  to  the  hay  was  caused  by  water 
pumped  from  the  rice  well  or  by  excessive 
rains.  Appellee  did  not  plead  that  the  dam- 
age occurred  by  excessive  rainfall,  and  now 
It  la  contended  that  the  court  erred  in  ad- 
mitting proof  showing  tliat  the  damage  was 
caused  by  the  rains.  No  objection  was  made 
or  exception  saved  to  the  admission  of  this 
character  of  evidence  at  the  time.  For  that 
reason*  alone  we  cannot  now  pass  upon  the 
competency  of  the  evidence.  A  reasonable 
Inference  might  be  drawn  from'  the  whole 
evidence  in  the  case  that  the  hay  was  dam- 
aged on  account  of  excessive  rains.  We  are 
Inclined  to  the  view  that  a  preponderance  of 
the  evidence  reflects  that  the  damage  was 
caused  by  floods  from  the  well,  but  we  are 
also  of  the  opinion  that  there  is  sufficient 
legal  evidence  of  a  substantial  nature  to 
sustain  the  verdict  on  aiH^eel  to  this  court. 
On  account  of  the  superior  position  oc- 
cupied by  the  trial  court  for  weighing  evi- 
dence and  testing  the  credibility  of  witness- 
es, this  court  will  not  disturb  verdicts  of 
juries  because  contrary  to  a  preponderance 
of  the  evidence,  unless  the  discretion  of  the 
trial  judge  has  been  obviously  abused.  The 
attitude  of  this  court  with  reference  to  ver- 
dicts of  juries  anci  courts  sitting  as  juries  is 
clearly  stated  In  all  of  its  phases  in  the  fol- 
lowing cases:  Shaufelberger  v.  Mattlx,  86 
Ark.  195,  107  S.  W.  380;  Taylor  v.  Grant 
Lumber  Co.,  94  Ark.  506,  127  S.  W.  902; 
Blackwood  v.  Eads,  98  Ark.  304,  135  S.  W. 
922;  Mcllroy  v.  Arkansas  Valley  Trust  Co., 
100  Ark.  596,  141  S.  W.  196. 

[4]  Second.  It  Is  insisted  that  the  trial 
court  expressed  an  opinion  in  the  presence 
of  the  jury  that  appellant  was  not  endeavor- 
ing to  confine  himself  to  the  truth  and  facts 
in  the  case.  It  is  not  permissible  for  the 
trial  judge,  in  the  presence  of  the  jury,  during 
the  progress  of  the  trial,  to  express  an  opin- 
ion touching  the  weight  of  evidence.  It  was 
so  held  in  the  case  of  Roe  Rice  &  Loud  Co.  v. 
Strobhart,  123  Ark.  146,  184  S.  W.  461,  cited 
by  appellant  We  might  add  that  it  is  with- 
in the  exclusive  province  of  the  jury  to  pass 
upon  the  credibility  of  witnesses,  and  not  the 
privilege  of  the  trial  judge  to  directly  or  in- 
directly reflect  up<»i  their  testimony,  it 
the  language  used  by  the  learned  judge  in 
the  instant  case  in  any  way  contravenes  the 
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prlndpres  Inst  annonncel,  then  this  case 
should  be  reversed  and  remanded  for  a  new 
trial. 

[S]  John  Usco,  witness  in  his  own  behalf, 
was  recalled,  and  was  being  qnestloned  con- 
cerning the  amount  of  hay  damaged  during 
the  second  cutting.  The  court  said  to  the 
attorney  who  was  examining  the  witness, 
"You  have  gone  over  that"  The  attorney 
responded  that  the  witness  did  not  say  how 
much.  The  court  responded,  "He  said  be 
did  not  know  how  much ;  he  Just  guessed  at 
it"  It  Is  very  dear  that  the  court  was  at- 
tempting to  restate  the  testimony  given  by 
the  witness  touching  this  particular  matter 
when  first  on  the  witness  stand.  By  refer- 
ence to  the  original  testimony  it  will  be  seen 
that  the  witness  did  not  himself  attempt  to 
definitely  state  the  number  of  acres  or  the 
number  of  tons  of  hay  damaged.  The  wit- 
ness stated  he  did  not  know,  and  referred  to 
the  fact  that  he  had  procured  parties  to 
measure  the  land.  The  purpose  of  tlfe  court 
was  to  prevent  repetitions  in  the  evidence. 
The  remark  was  not  the  expression  of  an 
opinion  on  the  weight  of  the  evidence,  nor 
a  criticism  on  the  testimony  of  the  witness. 

Third.  It  is  urged  that  the  court  erred  in 
excluding  a  question  propounded  to  appel- 
lant as  follows: 

"I  will  ask  you  if  on  yesterday  you  and  Bfr. 
Medendorff  were  talking  about  this  case,  and 
you  offered  to  get  an  automobile  and  take  him 
and  any  three  men  he  would  select  and  go 
down  tnere  and  look  at  this  field  of  yours, 
both  fields,  and  let  them  decide  whether  or  not 
the  water  came  through  there  upon  your  field 
from  the  Uhren  place." 

[6]  Medendorff  had  stated  in  response  to 
a  cross-question  by  appellant's  counsel  that 
be  had  no  recollection  that  appellant  had 
made  such  a  proposition  to  him.  The  ques- 
tion propounded  to  and  answer  given  by 
Medendorff  was  not  material  to  any  issue 
in  the  case.  It  was  wholly  collateral.  It  is 
not  permissible  for  a  party  to  draw  out  im- 
material and  collateral  matters  on  cross-ex- 
amination and  afterwards  contradict  the 
witness  testifying  to  such  matters.  Brock  r. 
State,  101  Ark.  147.  141  S.  W.  756. 

No  error  was  committed  by  excluding  the 
above  question  propounded  to  appellant 

[7-9]  Our  attention  is  also  called  to  the 
tact  that  appellee  was  permitted  to  establish 
by  Uobert  Medendorff  that  appellant  at- 
tempted to  rent  the  rice  land  out  from  un- 
der appellee.  It  is  said  that  this  evidence 
was  wholly  irrelevant  and  tended  to  prej- 
udice the  jury  against  appellant  and  to  dis- 
count the  weight  of  his  evidence.  The  evi- 
dence did  not  tend  to  establish  the  issue  pre- 
sented by  the  pleading,  and  in  that  sense  was 
irrelevant,  but  no  error  was  committed  by 
the  court  in  admitting  the  evidence,  if  ad- 
missible for  any  purpose.  Appellant  became 
a  witness  in  bis  own  behalf,  and  It  was  prop- 
er for  appellee  to  Introduce  evidence  tend- 
ing to  show   that  appellant  was  biased   or 


prejudiced  '  against  him.  The  evidence  wai 
admissible  as  tending  to  establish  bias.  It 
would  have  been  the  duty  of  the  court  to 
limit  the  evidence  to  the  sole  purpose  of -bias 
if  the  appellant  had  made  the  request  at  the 
time. 

Fourtli.  It  is  insisted  that  the  court  com- 
mitted error  in  refusing  to  grant  a  new  trial 
on  account  of  newly  discovered  evidence.  We 
have  read  the  affidavits  in  support  of  the 
motion  for  new  trial  on  account  of  newly 
discovered  evidence,  and  find  that  the  evi- 
dence Is  cumulative.  We  also  think  appel- 
lant might  have  obtained  practically  all  the 
alleged  newly  discovered  evidence  before  the 
trial  had  he  exercised  premier  diligence. 

No  error  appearing  in  the  record,  the  judg- 
ment Is  afiirmed. 


BBOWN  v.  CONE  et  aL  .  (No.  63.) 
(Supreme  Court  of  Arkansas.     June  25,  1917.) 

Pbincipal  and  Agent  «=>104(2}  —  Implied 

AuTuoEiTY — Warranty. 
A  general  agent  of  a  mule  dealer  had  im- 
plied  authority   to   warrant    the  soundness  of 
mules  intrusted  to  bim  for  sale. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  295,  1296.] 

Appeal  from  Circuit  Court,  Chicot  County ; 
Turner  Butler,  Judge. 

Action  by  John  Brown  against  W.  T.  Cone 
and  another.  From  a  Judgment  of  the  cir- 
cuit conrt  for  defendants  on  appeal  from  a 
default  judgment  before  a  justice  of  the 
peace,  plaintiff  appeals.  Reversed  and  re- 
manded for  a  new  trlaL 

John  Brown  sued  W.  T.  Cone  and  John 
Shaw  before  a  justice  of  the  peace  to  recover 
damages  for  an  alleged  breach  of  warranty 
for  the  soimdness  of  two  mules  bought  by 
him  from  them.  He  obtained  Judgment  by 
default  before  the  Justice  of  the  peaoe,  and 
the  defendants  appealed  to  the  circuit  court 

The  facts  are  substantially  as  follows:  W. 
T.  Cone  lived  at  Montrose,  Ark.,  and  sent  his 
agent,  John  Shaw,  to  Eudora,  Ark.,  to  sell  a 
carload  of  mules  for  him.  Shaw  sold  two 
young  mules  to  John  Brown  for  the  sum  of 
9S00.  When  Brown  got  home  that  afternoon 
he  discovered  that  the  mules  liad  a  severe 
form  of  distemper.  He  called  in  a  veterinary 
surgeon  to  treat  the  mules.  One  of  them 
died,  and  the  other  one  finally  recovered. 
According  to  the  testimony  of  John  Brown 
and  other  persons  who  were  present  when  the 
sale  was  made  Shaw  warranted  the  mules  to 
be  sound  in  every  respect  Brown  said  that 
after  he  got  home  and  made  a  closer  exami- 
nation of  the  mules  he  discovered  that  they 
had  a  swelling  in  the  throat,  which  at  <Hice 
developed  into  a  severe  case  of  distemper: 
that  this  was  not  observable  except  by  close 
inspection  of  the  mules.  Ob  the  other  band, 
Shaw  denied  that  he  warranted  the  mules 
to  be  sound,  and  said  that  he  expres^y  so 
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stated  to  Brown,  and  told  him  that  he  would 
have  to-take  the  mules  on  his  own  Judgment 
or  the  Judgment  of  some  other  perton  who 
might  examine  them  for  him.  His  testimony 
was  corroborated  by  that  of  other  witnesses. 
Cone  testified  that  Shaw  did  not  have  any 
authority  to  warrant  the  soundness  of  the 
mules.  Bnt  It  is  fairly  inferable  from  all 
the  testimony  in  the  case  that  Cone  was  a 
dealer  in  mules,  and  that  Shaw  was  his  gen- 
eral agent  for  the  sale  of  them. 

At  the  conclusion  of  the  evidence,  the 
court  directed  a  verdict  for  the  defendants, 
and  the  plaintiff  has  appealed. 

Streett  &  Bumslde,  of  Lake  Village,  for 
appellant  U.  J.  Coue,  of  Hamburg,  for  ap- 
pellees. 

iHABO?,  J.  (after  stating  the  facts  as 
above).  The  court  directed  a  verdict  for  the 
defendants  on  the  ground  that  Shaw  had  no 
authority,  real  or  apparent,  to  warrant  the 
soundness  of  the  mules.  Counsel  for  the  de- 
fendants seek  to  uphold  the  verdict  on  the 
authority  of  United  States  Bedding  Co.  t, 
Andre,  105  Ark.  Ill,  150  S.  W.  413,  41  L.  B 
A.  (X.  S.)  1019,  Ann.  Cas.  1914D,  800.  In 
that  case  the  court  held  that  a  traveling 
salesman  has  no  implied  authority  to  enter 
into  a  contrsict  for  advertising  his  principal's 
business  in  a  newspaper  or  upon  billboards. 
The  court  held  that  to  justify  an  Implication 
of  authority  in  an  agent,  it  must  appear  that 
the  act  of  the  agent  was  necessary  in  order 
to  promote  the  duty  or  carry  out  the  purpose 
expressly  delegated  to  him.    The  court  said: 

"An  agent  has  authority  to  do  all  that  he  is 
expressly  directed  to  do ;  and  he  also  has  im- 
plied authority  to  act  in  accordance  with  the 
custom  or  usage  of  the  business  wliich  he  is  em- 
ployed to  transact,  and  to  do  wliat  is  reasMi- 
ably  necessary  to  accomplish  tliat  which  he  is 
directed  to  do." 

We  do  not  tbdnk  that  case  controls  here. 
There  the  agent  was  a  traveling  salesman 
who  was  authorized  to  solicit  orders  for  and 
make  sales  of  the  goods  of  his  principal. 
The  company  sent  out  large  printed  adver- 
tisements with  the  goods  which  could  be 
placed  on  billboards.  The  agent  made  a  con- 
tract with  a  jperson  to  post  these  advertise- 
ments on  his  billboard.  He  had  no  authority 
to  make  such  a  contract,  and  the  court  prop- 
erly held  ttiat  his  act  was  beyond  the  appar- 


'  ent  scope  of  his  authority,  lb  Oak  Leaf  Mill 
Co.  V.  Cooper,  103  Ark.  79, 146  S.  W.  130,  In 
an  opinion  delivered  by  the  same  Judge  who 
wrote  the  opinion  in  the  case  Just  cited,  the 
court  held  that  a  principal  is  not  only  bound 
by  the  acts  of  his  general  agent  done  under 
express  authority,  but  he  is  also  bound  by  all 
acts  of  such  agent  which  are  within  the  ap- 
parent acope  at  his  authority,  whether  au- 
thorized by  the  principal  or  not.  The  court 
said  that  a  principal  is  not  only  bound  by 
the  authority  actually  given  to  the  general 
agent,  but  by  the  authority  whidi  the  person 
dealing  with  him  has  a  right  to  believe  has 
been  given  to  him. 

In  Keith  ▼.  Hersdiberg  Optical  Co.,  48  Ark. 
138,  2  S.  W.  777,  the  court  said  that  a  gen- 
eral agency  Is  where  there  is  a  delegation  to 
do  all  acts  connected  with  a  particular  busi- 
ness or  emi^oyment  There  is  some  conflict 
of  authority  in  the  decisions  as  to  whether 
the  general  agent  of  a  horse  dealer  has  the 
implied  authority  to  warrant  the  soundness 
of  the  horses  Intrusted  to  him  for  sale.  31 
Oyc.  1354.  We  believe  the  l)etter  reason- 
\ng  is  tliat  he  has  such  power.  The  under- 
lying principle  is  that  the  agent  being  in 
charge  of  the  sale  of  the  horses  Is  intrusted 
with  all  powers  proper  for  making  the  sale, 
and  that  a  warranty  of  quality  and  sound- 
ness is  usually  necessary  for  the  proper  per- 
formance of  that  power.  Cone  was  a  dealer 
In  hordes  and  shipped  them  out  to  nearby 
towns  in  carload  lots  in  chaise  of  Sliaw  to 
sell  them.  Shaw  had  full  power  to  control 
the  terms  of  sale.  This  included  power  to  do 
everything  usual  and  necessary  to  Its  accom- 
plishment. It  is  perfectly  evident  that  Shaw 
would  be  very  much  hampered  in  the  sale  of 
the  horses  If  he  did  not  have  the  power  to 
warrant  their  soundness.  Shaw  was  in 
Charge  of  the  business  of  selling  the  horses 
for  Cone,  and  when  he  warranted  the  sound- 
ness of  a  horse  sold  by  him,  he  may  be  fairly 
presumed  to  l>e  acting  within  the  scope  of  his 
authority.  Belmont's  Executor  v.  Talbot ' 
(Ky.)  51  S.  W.  588;  Skinner  v.  Gunn,  9 
Port  (Ala.)  305 ;  Lane  v.  Dudley,  6  N.  C.  119, 
5  Am.  Dec.  523. 

It  follows  that  the  court  erred  In  directing 
a  verdict  for  the  defendants,  and  for  thai: 
error  the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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HUNTKB  V.  STATE.    (No.  4519.) 

(Cvart  ot  Criminal  Appeals  of  Texas.    June  18, 
1917.    Behearing  Denied  June  29, 1917.) 

1.  Abobtion  <S=>11  —  Attempt  —  Sufficiehot 
OF  Evidence. 

Evidence  held  sufficient  to  sustain  a  convic- 
tioB  of  attempted  abortion. 

[Ed.  Note.— For  othei  cases,  see  Abortion, 
Cent.  Dig.  g  22.] 

2.  Abortion    «=>1—Attbmpt— "Calculated." 

Under  Pen.  Code  1911,  art  1073,  declaring 
one  using  means  "calculated,"  but  failing,  to 
produce  an  abortion,  guilty  of  attempt,  it  is  not 
necessary  that  they  almost  produce  it,  but  it  is 
enough  that  drugs,  which,  when  administered 
in  proper  doses,  would  produce  it,  were  procured 
and  administered  with  the  specific  purpose  and 
intent,  and  that  its  consummation  was  defeated 
wholly  or  largely  by  the  girl's  robust,  healthy 
physical  condition. 

[Ed.  Note.^ — For  other  cases,  see  Abortion, 
Cent  Dig.  §§  1-5. 

For  other  definitions,  see. Words  and  Phrases, 
First  and  Second  Series,  Calculate — Calculated.] 

3.  Chimin Ai.  Law  <e=9938(3)  —  New  Teiai,  — 
Newly  Discotebed  Eividence. 

Where  defendant  knew  what  witness  would 
testify,  if  he  told  the  truth,  he  cannot  have  a  new 
trial  on  his  testimony  as  newly  discovered, 
though  he,  because  he  did  not  want  to  get  mixed 
up  in  the  case,  would  not  before  the  trial  say 
what  his  testimony  would  be. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  230&] 

Appeal  from  Wise  County  Court;  J.  W. 
Walker,  Judge. 

Luther  Hunter  was  convicted,  and  appeals 
Affirmed. 

Ratllff  &  Spencer,  of  Decatur,  for  appel- 
lant E.  B.  Hendricks,  Asst  Atty.  Gen.,  for 
the  State. 


PBENDBBQAST,  J.  Appellant  was  con- 
victed for  an  attempted  abortion. 

The  indictment  is  in  strict  conformity  to 

Mr.  Branch's  form  (2  Branch's  Ann.  P.  C. 

S    1818),    and    conforms    also    strictly   with 

the  statute  (P.  C.  arts.  1073  and  1071),  and 

'      Is  sufficient 

The  testimony  of  both  Misa  Emma  Poore,  the 
prosecutrix,  and  appellant,  was  that:  About 
February  28, 1913,  they  became  engaged  to  be 
married.  That  on  June  1st  he  seduced  her, 
and  on  that  day  had  sexual  intercourse  with 
her  by  virtue  of  his  unlawful  seduction  of 
her.  That  he  repeatedly  during  the  next  two 
or  three  months  had  sexual  Intercourse  with 
her.  She  was  then  but  little  over  16  years 
of  age.  That  about  August  1st  he  got  her 
pregnant  About  September  1st  she  discov- 
ered that  her  monthlies  did  not  come  on, 
and  at  once  communicated  to  him  her  con- 
dition. He  then  told  her  he  would  get  her 
some  medicine  to  bring  her  around  all  right, 
or  to  do  away  with  the  child,  if  she  would 
take  It.  She  told  him  she  would  take  it 
In  a  short  time  be  took  her  a  pint  bottle  of 
darkish  yellow  looking  stuff,  which  he  told 


her  was  cotton  root  tea;  that  he  made  It  him- 
self. She  did  not  know  what  it  was,  but  it 
tasted  a  little  bitter.  That  In  accordance 
with  Iiis  directions  and  in  his  presence  she 
drank  half  of  it  at  one  time,  and  on  the 
same  day  she  drank  the  other  half.  Later 
he  inquired  what  effect  it  bad,  and  she  told 
him  it  had  none.  In  a  day  or  two  there- 
after he  brought  her  another  bottle  which  he 
told  her  was  the  same  stufT,  and  she  took 
it  at  two  doses  at  bis  direction.  A  few  days 
still  later  he  went  to  see  her  again,  and  she 
told  him  that  neither  liottle  of  the  medicine 
he  had  furnished  her,  and  which  she  drank 
as  he  directed,  had  produced  any  effect  up- 
on her.  He  then  told  her  he  would  go  to  Bt. 
Worth  and  would  get  some  out  of  a  drug 
store  that  would  do  the  work.  In  a  few  days 
he  brought  back  to  her  another  bottle  of 
medicine,  which  he  said  was  ergot,  and  that 
he  had  gotten  it  at  Ft.  Worth.  This  bottle 
contained  a  reddish  black  looking  stuff.  He 
told  her  to  take  12  drops  of  It  every  three 
or  four  hours.  She  did  this  for  a  day  or 
two,  but  it  had  no  effect  He  came  back  and 
asked  how  she  was  getting  along,  and  she 
told  him.  He  then  told  her  to  take  larger 
doses,  which  she  did  in  his  presence,  drink- 
ing all  that  was  left  in  the  bottle  at  one  drink 
or  dose,  about  two  tablespoonfols ;  and 
when  he  found  this  did  not  have  the  desired 
effect,  he  told  her  be  would  make  ar- 
rangements with  Dr.  Blanton  to  let  her  have 
some  medicine  that  would  destroy  the  diild 
and  for  her  to  go  to  see  him.  In  a  few  days 
he  told  her  he  had  seen  Dr.  Blant<«  and 
made  the  necessary  arrangements  with  him. 
She  then  went  to  Dr.  Blanton,  told  bim  her 
symptoms,  and  be  started  to  fix  up  something 
for  her.  She  then  asked  him  if  be  knew 
who  she  was,  and  he  said  he  did  not  She 
told  him  who  she 'was,  and  he  then  threw 
up  his  bands  and  said:  "I  can't  give  you  any- 
thing. I  would  be  as  de^  into  it  as  he  is ;" 
and  he  refused  to  give  her  anything.  In  due 
time  her  baby  was  bom,  and  was  living  when 
this  trial  was  had  in  January,  1917.  Soon 
after  this  appellant  left  the  state  and  went 
to  Oklahoma.  The  grand  Jury  indicted  him 
for  seduction  of  Miss  Poore.  About  two  years 
later  they  brought  him  back  from  Oklahoma 
for  trial  for  seduction.  He  thereupon  offered 
to  marry  her,  which  she  indignantly  refused 
after  that  lapse  of  time  and  after  his  out- 
rageous treatment  of  her,  and  he  thereby 
succeeded  in  having  the  prosecution  for  se- 
duction dismissed.  Be  was  then  indicted 
for  this  offense  and  convicted,  as  stated. 

Only  one  physician  testified.  Dr.  Reeves, 
who  swore  that  both  ergot  and  cotton  root 
tea,  or  brew,  in  certain  doses  have  a  special 
effect  upon  the  pregnant  uterus,  and  large 
doses  of  either  might  produce  an  abortion, 
and  when  taken  in  quantities  sufflcient  to 
produce  an  abortion,  it  would  likely  make  the 
person  sick.  That  he  did  not  think  that  10 
or  12  drops  of  ergot  taken  three  or  four 
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times  a  day  for  soTeral  days  wonld  be  cal- 
cnlated  to  produce  an  abortion.  That  a 
pregnant  woman  could  take  as  mudti  as  two 
«r  three  teaspoonfuls  or  a  tableepoonful  of 
«rgot  and  .not  have  any  bad  results,  and  yet 
this  mnch  might  produce  symptoms  leading 
np  to  emptying  the  uterus.  '  That  while  a 
half  pint  of  the  official  fluid  extract  of  cotton 
root  taken  internally  at  one  time  would  pro- 
duce very  marked  symptoms  and  probably 
death,  he  did  not  know  about  the  home  brew 
cotton  rooti  because  he  could  not  tell  what 
strength  it  had.  That  the  physical  condition 
of  the  patient,  her  age,  condition  of  the 
stomach,  as  to  whether  empty  or  full,  and 
various  other  things  would  play  a  part  la  the 
effect  a  specific  dose  of  either  the  cotton  root 
preparation  or  ergot  would  have  if  taken 
internally.  That  an  ordinary  therapeutic 
do6e  of  ergot  might  be  considered  anywhere 
from  15  drops  to  a  teaspoouful,  ordinarily 
about  a  half  teaspoonfuL  The  usual  dose 
of  cotton  root  is  not  quite  so  large,  yet  it 
could  be  given  in  about  the  same  proportion. 

Appellant  admitted  bis  engagement  to  Miss 
Poore;  that  by  virtue  thereof  and  his  promise 
to  marry  her,  he  sednced,  and  got  her  preg- 
nant, as  she  claimed;  that  he  had  avoided 
convictitm  for  her  seduction  by  his  offer  to 
marry  her  when  brought  back  and  about 
to  be  tried  therefor  and  her  refusal  to  then 
marry  him.  He  admitted  that  he  told  her  he 
would  make  her  something  to  canse  her  to 
come  around  all  right,  and  while  he  admitted 
telling  her  what  be  would  get  and  what  be 
did  get  and  give  her  as  being  cotton  root 
brew,  or  tea,  and  ergot,  he  denied  that  the 
drugs  or  stuff  he  had  given  her  was  either 
of  these,  but  claimed  tliat  it  was  nothing  but 
burnt  or  scorched  sugar  and  water,  and 
claimed  be  made  all 'of  .it  himself,  and  got 
Done  of  it  from  any  drug  store.  He  denied 
that  be  liad  made  any  arrangement  with  Dr. 
Blanton  for  her  to  go  and  get  medicine  from 
him  that  would  produce  an  abortion.  He 
denied  that  he  ever  said  a  word  to  Dr.  Blan- 
ton on  the  subject  either  directly  or  indi- 
rectly. 

The-  case  was  tried  before  the  county  Judge 
without  a  Jury.  Among  other  things  he 
Bi)eciflcally  found  the  courtship,  engagement 
to  marry,  seduction  of  her  by  reason  there- 
of, and  his  getting  her  pregnant.  That  Just 
before  he  was  to  be  tried  for  seduction  of 
her  he  offered  to  marry  her,  and  thereby 
escaped  from  punishment  for  that  offense. 
After  finding  that  early  in  October  he  called 
on  bet  and  learned  from  her  that  after 
she  had  taken  the  first  bottle  of  medicine 
according  to  his  directions  it  did  her  no 
good,  the  Judge  specifically  further  found  as 
follows: 

"I  find  that  th«  defendant,  on  learning  that 
the  first  lot  of  medicine  given  by  him  to  Miss 
Pocve  had  done  hej<  no  good,  immediately 
brought  her  a  second  bottle  of  the  same  kind  of 
colored  liquid  whicli  he  informed  her  was  also 
extract  of  cotton  root,  and  directed  her  to  take 
tt  all,  assuring  her  that  it  would  certainly  set 


her  up ;  bnt  it  did  no  more  good  than  the  first 
bottle  had  done,  although  she  took  every  drop  of 
it.  I  find  that  the  defendant,  on  learning  that 
his  second  batch  of  medicine  had  not  accom- 
plished what  he  desired,  brought  to  Miss  Poore 
a  small  vial  of  a  different  kind  of  medicine  of  a 
reddish  tinge,  and  directed  her  to  take  Jnst  a  few 
drops  at  a  time,  saying  it  was  ergot,  and  that  if 
she  wonld  take  it  according  to  directions,  it 
would  certainly  do  the  work,  and  that  ahe  would 
soon  be  relieved  of  her  trouble  and  distress. 
Bnt  that  this  medicine,  called  ergot  by  defend- 
ant, and  all  of  which  was  taken  by  Miss  Poore, 
failed  as  completely,  as  had  the  cotton  root,  to 
destroy  the  foetus  and  produce  an  abortion.  I 
find  that  the  two  pint  bottles  of  fluid  delivered 
by  defendant  to  the  prosecutrix  to  be  a  decoc- 
tion of  cotton  root  brew ;  and  the  small  vial  of 
medicine  of  a  reddish  tinge,  which  he  directed  her 
to  take,  to  be  ergot,  and  not  parched  sugar,  as 
testified  to  by  defendant.  I  find  that  the  defend- 
ant, when  he  became  aware  of  Miss  Poore's  preg- 
nant condition,  that  he  told  her  to  get  ready 
and  they  would  marry  on  the  first  Sunday  in  No» 
vember,  1913;  but  that  instead  <UC  carrying  out 
this  promise,  the  defendant,  without  intimating 
his  intentions  to  her  in  any  way,  left  Texas  and 
went  to  Oklahoma,  where  he  remained  till 
brought  back  about  two  years  later  in  the  cus- 
tody of  an  -officer  on  a  charge  of  seduction  of  the 
said  prosecutrix.  I  find  that  the  fluids,  when 
administered  in  proper  doses  and  under  certain 
conditions,  wiU  produce  abortion  of  a  pregnant 
woman.  I  find  that  defendant  procured  and  ad- 
ministsred  these  medicines  and  induced  ptosecuf 
triz  to  take  same  with  the  specific  purpose  and 
intent  of  causing  her  to  abort;  and  that  there  was 
at  all  times  a  guilty  intent  in  the  mind  of  de- 
fendant to  procure  an  abortion  npon  the  said 
Miss  Emma  Poore,  and  that  its  consummation 
was  defeated  whoUy  or  largely  by  the  robust, 
healthv  physical  condition  of  the  girl,  which  en- 
abled ner  to  throw  off  and  eliminate  the  toxic 
effect  of  the  drugs  and  medicines  administered  to 
her  'by  the  defendant,  with  intent  to  accomplish 
his  onlawfttl  and  felonious  design." 

And  yet  he  fined  appellant  only  $100 ;  the 
lowest  punlstunent  authorized  by  law. 

[1]  The  evidence  was  amply  sufficient  to 
sustain  the  court's  finding  and  appellant's 
conviction.  Hunter  v.  State,  38  Tex.  Or.  R. 
61,  41  S.  W.  602;  Cave  v.  State,  33  Tex.  Or, 
R.  335,  26  S.  W.  503.  Appellant  relies  upon 
Williams  V.  State,  19  S.  W.  897,  and  FretweU 
V.  State,  43  Tex.  Cr.  R  510,  67  S.  W.  1021,  for 
reversal.  The  Williams  Case  was  reversed 
because  the  lower  court  failed  to  give  one  of 
the  defendant's  special  charges,  but  this  court 
expressed  doubt  as  to  the  sufficiency  of  the 
evidence  to  have  sustained  a  conviction  be- 
cause of  the  testimony  of  the  medical  expert 
witnesses — the  doctors.  The  effect  of  their 
testimony  in  that  case  was  much  more  favor- 
able to  that  defendant  than  the  doctor's  tes- 
timony in  this  case  was.  There  were  also 
other  facts  testified  to  in  that  case  tending 
to  cause  the  court  to  indicate  the  evidence 
therein  might  be  insufficient  The  testimony 
In  the  FretweU  Case  showed  that  the  preg- 
nant woman  did  not  take  the  medicine  as  pre- 
scribed by  the  appellant  therein,  but  took 
very  much  less  quantities  than  he  had  direct- 
ed, and  the  doctors  therein  testified  that  as 
actually  taken  by  her  it  was  not  calculated  to 
produce  an  abortion.  The  testimony  in  that 
case  was  nothing  like  as  strong  as  In  this 
case. 
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[2]  1^6  statute  '(artlcJIe  1073,  P.  G.)  pre- 
scribing this  offense  Is: 

"If  the  means  used  shall  fail  to  produce  an 
abortion,  the  offender  is  nevertheless  guilty  of 
an  attempt  to  produce  abortion;  provided,  it 
be  shown  that  such  means  were  calculated  to 
produce  that  result" 

Or,  as  transposed  by  Judge  Hurt  In  the 
CaTe  Case,  supra : 

"If  the  accused  shall  use  means  to  produce  an 
abortion  which  was  calculated  to  have  that  ef- 
fect, he  is  guilty  of  an  attempt  to  produce  an 
abortion,  though  the  means  used  should  fail  to 
produce  an  abortion." 

The  statute  clearly  does  not  mean  that  the 
means  used  shall  actually  produce  an  abor- 
tion, for  if  It  did,  the  offense  would  not  be 
attempted  abortion,  but  would  be  the  com- 
plete offense  of  abortion.  And  neither  does 
the  statute  mean  that  the  means  used  shall 
almost  produce  abortion  or  Just  barely  fall 
to  do  so  before  this  offense  can  be  committed, 
but  only  says,  If  the  means  used  were  calcu- 
lated to  produce  an  abortion.  The  Judge  In 
his  special  findings  of  fftct  found  that  It  was 
cotton  root  brew  and  ergot  which  appellant 
administered  to  Miss  Foore,  and  that  said 
medicines  when  administered  In  proper  doses 
would  produce  abortion,  and  that  he  procured 
and  administered  these  medicines  to  her  with 
the  specific  purpose  and  intent  of  causing  her 
to  abort,  and  that  its  consummation  was  de- 
feated wholly  or  largely  by  the  robust,  heal- 
thy physical  condition  of  the  girl,  which  en- 
abled her  to  throw  off  and  eliminate  the 
toxic  effect  of  these  drugs  and  medicines. 

[S]  The  court  did  not  err  In  refusing  ap- 
pellant a  new  trial  on  account  of  his  claimed 
newly  discovered  testimony.  This  matter  is 
not  presented  by  any  bill  of  exertions. 
Whether  any  evldMJce  was  heard  by  the  court 
on  this  ground  of  his  motion  for  a  new  trial 
is  not  disclosed,  nor  if  there  was  evidence, 
what  the  evidence  was.  This  would  be  all 
that  is  necessary  to  pass  upon  this  point,  but 
we  will  further  state  the  matter  as  shown  by 
his  motion  for  a  new  trial. 

His  motion  In  effect  shows  that  he  knew  be- 
fore the  trial  that  Miss  Poore  would  testify 
what  he  told  her  about  Dr.  Blanton,  and  of 
her  Interview  with  Dr.  Blanton,  and  the  re- 
sult thereof,  as  shown  above.  He  disputed 
her  on  this  point  on  the  trial,  claiming  that 
he  did  not  tell  her  that  he  had  arranged  with 
Dr.  Blanton,  nor  to  go  to  him  for  medicines, 
and  he  swore,  as  shown  alx)ve,  that  he  had 
never  said  a  word  to  Dr.  Blanton  either  di- 
rectly or  indirectly.  He  now  produces  the 
affidavit,  attached  to  his  motion,  of  Dr. 
Blanton,  wherein  he  swears : 

"I  do  state  that  he  [appellant]  has  never  at 
any  time  approached  me  or  asked  me  in  any  way 
to  prescribe  medicine  of  any  kiud  for  the  pur- 
pose of  procuring  an  abortion.  I  never  at  any 
time  discussed  the  matter  of  the  pregnancy  of 
Miss  Poore  with  him  or  any  one  representing 
him.  I  furthermore  state  that  I  never  told  him 
what  my  testimony  would  be  until  after  he  was 
tried  and  convicted  at  Decatur,  for  the  reason 


that  I  did  not  wish  to'  get  mixed  up  in  flie 
case." 

So  that  It  Is  clearly  seen  that  he  knew  be- 
fore the  trial  what  Dr.  Blanton  would 
swear  If  he  swore  the  truth.  There  is  noth- 
ing to  show  that  Dr.  Blanton  would  have  tes- 
tified falsely  against  him.  The  fact  that  Dr. 
Blanton  would  not  tell  him  what  his  tes- 
timony would  be  because  he  did  not  want  to 
get  mixed  up  In  the  case  would  not  make  his 
testimony  newly  discovered.  He  could  not 
wait  and  experiment  with  the  court,  and  if 
convicted  then  claim  that  Dr.  Blantbn's  tes- 
timony was  newly  discovered.  This  ground 
of  his  motion  for  a  new  trial  under  all  the 
authorities  was  wholly  insufficient  to  entitle 
him  to  a  new  trial.  White's  Ann.  C.  C.  P.  | 
1149,  and  authorities  there  collated;  Oray 
T.  State,  65  Tex.  Cr.  R.  206,  144  S.  W.  283; 
Stewart  v.  State,  76  Tex.  Cr.  R.  64, 172  S.  W. 
970 ;  Henson  v.  State,  74  Tex.  Cr.  R.  282.  168 
S.  W.  89 ;  Black  v..  State,  71  Tex.  Cr.  R.  625, 
160  S.  W.  720.  It  is  needless  to  dte  the  many 
other  authorities. 

The  judgment  is  affirmed. 


BLAOKIiOCK  v.  STATE].    (No.  4492:) 

(Court  of  Criminal  Appeals  of  Texas.    June  20, 
1§17.) 

1.  HOMIOTOE    «=s>116(5)— S«XF-DErBwe»— Ap- 
PABKNT  DaNGEB. 

Defendant's  statement  that  he  struck  be- 
cause he  was  afraid,  when  deceased  reached  be- 
hind him,  he  was  going  to  get  a  gun  or  some- 
thing and  do  him  injury,  shoot  or  kill  him,  pre- 
sents the  question  of  apparent  danger,  with 
right  to  self-defense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  162.] 

2.  Homicide    ^=»119i— Self-Dbfense — Otheb 
Means. 

The  law  with  reference  to  resort  to  other 
means,  or  no  more  force  than  necessary,  does 
not  apply  to  self-defense,  actual  or  apparent. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  SS  172-174.] 

3.  Ckiminai,  Law  <8=»556  —  Evidence— Cok- 

CLUSIVENESS  ON  PbOPONENT. 

The  state  placing  statements  of  defendant 
before  the  jury  is  bound  thereby,  unless  dis- 
proved. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  918, 1258.] 

Appeal  from  District  Court,  Rusk  County; 
Dajilel  Walker,  Judge. 

Alonzo  Blacklock  was  convicted,  and  ap- 
peals.   Reversed  and  remanded. 

T.  J.  Arnold,  of  Houston,  and  Grady  B. 
Ross,  of  Henderson,  IfOr  appellant  E.  B. 
Hendricks,  Asst  Atty.  Geo.,  for  the  State. 

DAVIDSON,  P.  J.  .^tpellant  was  awarded 
three  years'  conflnemeat  in  the  penitentiary 
tor  manslaughter. 

There  are  several  questions  In  the  case. 
One  of  these  suggests  the  court  was  In  error 
in  charging  on  the  theory  of  self-defensa 
There  were  no  eyewitnesses,  and  the  wounds 
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on  the  body  of  deceaaed  showed  tbat  he  was 
Btnx^  or  killed  with  a  blnnt  Uiatrument,  and 
the  state  relied  upon  the  oonfeasiona  and 
stateo^enta  of  appellant  that  he  killed  talm 
wltb  an  axe.  The  state  used  the  witness 
Toung  as  to  the  statements  of  appellant  made 
to  him  on  Sunday  morning  after  the  killing 
which  occurred  Saturday  night  Toung  said 
appellant  told  him  he  killed  deceased  in  the 
nighttime;  said  the  trouble  came  up  about 
six  bits ;  that  they  had  been  playing  a  game 
of  cards  for  fun,  "and  that  after  the  other 
bunch  had  left  hlin — ^I  don't  remember  wheth- 
er tbey  made  up  a  fire  after  the  others  left 
or  not — Qiere  was  some  more  boys  with 
them ;  that  they  bad  been  hunting  all  night, 
and  bad  stopped  to  make  a  Are,  but  he  didn't 
tell  me  whether  the  others  of  the  bunch  had 
gone  on  before  they  built  the  fire  or  not,  but 
anyway  there  wa^'t  anybody  at  the  fire  but 
the  defendant  and  the  deceased."  That  at 
the  time  of  the  killing  no  one  was  present  but 
himself  and  deceased.  That  appellant  told 
him  he  and  deceased  had  been  playing  cards 
for  fan,  and  they  began  betting  on  a  little 
.game  for  money,  and  defendant  put  down 
six  bits  and  deceased  picked  it  up  and  would 
not  give  it  back  to  him;  that  he  begged  the 
deceased  to  give  his  money  back  to  him,  and 
be  refused  and  "made  fui  of  him  about  being 
out  there  without  any  clothes  on"  tiiat  he 
kept  begging  for  his  money  and  deceased 
would  not  give  it  to  him ;  that  deceased  act- 
ed like  he  wanted  to  do  something,  and  that 
from  the  way  he  talked  be  Judged  deceased 
bad  a  gun  or  sometlilng,  and  that  be  knodE- 
ed  the  deceased  in  the  bead  with  an  axe; 
said  that  he  knocked  Iilm  down  and  hit  him 
twice  afterwards;  and  be  said  be  started  to 
leave,  and  tbongbt  be  would  bit  him  again, 
but  decided  he  would  not  do  it ;  that  he  felt 
sorry  for  him.  He  did  not  say  what  the  negro 
was  doing  to  him  when  be  hit  him,  except 
that  be  said  be  put  bia  band  behind  him. 
"He  told  me  that  at  the  time  be  struck  the 
deceased  something  bad  come  up  about  six 
bits.    He  told  me  that  the  deceased  had  told 

him  that  be  was  'a  rugged  son  of  a 

bitcb,'  and  bad  no  business  ont  there  if  he 
didn't  bare  on  any  clothes.  That  deceased 
had  bis  money  and  would  not  give  it  to  him. 
He  tried  to  persuade  the  deceased  to  return 
bis  money  to  him,  and  deceased  cursed  blm, 
and  told  him  he  bad  no  business  out  there 
wlthont  any  clothes  on.  He  also  told  me 
that  at  the  time  he  got  his  axe,  the  deceased 
had  put  bis  hand  behind  him,  and  that  he 
tbon^t  the  deceased  Intended  to  hurt  him 
or  shoot  blm  or  something;  that  he  didn't 
know  whether  the  deceased  bad  a  gun  or 
not,  and  he  didn't  want  to  take  chances." 
Tills  is  enough  to  show  the  position  of  the 
case.  The  state  put  all  this  testimony  be- 
fore the  Jury. 

Tile  court  charged  upon  murder,  man- 
slaughter, self-defense,  and  insanity,  which 
was  also  raised  by  the  erldenqe.   The  court  In- 


structed the  i  ury  also  that  fbe  state  having  pot 
in  this  testimony  was  bound  by  It  unless  It 
could  prove  the  statements  false,  and  npoa 
that  theory  diarged  also  on  self-defense. 
In  regard  to  self-defense  the  court  (barged: 

"Every  person  is  permitted  by  law  to  defend 
himself  against  any  unlawful  attack  threaten- 
ine  injury  to  his  person,  and  is  Justifiable  in 
using  all  necessary  or  reasonable  force  to  defend 
himself,  but  no  more  than  the  circumstances  rea- 
sonably indicate  to  be  necessary.  Homicide  is 
justified  by  law  if  committed  in  defense  of  one's 
person  against  any  unlawful  or  violent  attack 
made  in  such  manner  as  to  produce  a  reasonable 
expectation  or  fear  of  death  or  some  serious 
bodily  injury.  It  is  not  necessary  to  the  right 
of  self^lefense  that  the  danger  should  in  fact 
exist;  it  may  be  only  apparent  and  not  real; 
if  it  reasonably  appears  from  all  the  circum- 
stances of  the  case  that  danger  exists,  the  per- 
son threatened  with  such  apiiarent  danger  has 
the  same  right  to  defend  himself  against  it, 
and  to  the  same  extent  as  he  would  be  If  the 
danger  were  real,  and  in  determining  the  aj^pear- 
ance  it  must  be  viewed  from  the  standpoint  of 
the  defendant  alone  at  the  time  and  from  no 
other  standpoint ;  but  the  defendant  is  not  re- 
quired to  retreat  in  order  to  avoid  the  necessity 
of  killing  his  assailant. 

"If  you  believe  from  all  the  evidence  before 
you  that  from  the  acts  of  the  said  Arthur  Hc- 
Kinney,  if  any,  or  from  bis  words  coupled  with 
his  acts,  if  any,  there  was  created  in  the  mind 
of  the  defendant  a  reasonable  apprehension 
that  he,  the  said  defendant,  was  in  danger  of  los- 
ing his  life  or  suffering  serious  bodily  harm  at 
the  hands  of  the  said  Arthur  McKinney,  then 
the  defendant  had  the  right  to  defend  himself 
from  such  danger  or  apparent  danger,  as  it  rea- 
sonably appeared  to  nim  at  the  time,  viewed 
from  bis  standpoint;  and,  if  you  so  find,  you 
will  acquit  him.  But  in  determining  the  rights 
of  the  defendant  under  his  plea  of  self-defense, 
and  in  determining  whether  there  was  reason  to 
believe  that  danger  existed,  viewing  the  appear- 
ances of  danger  from  the  standpoint  of  the  de- 
fendant, the  defendant  could  not  use  any  more 
force  than  was  necessary  to  defend  and  protect 
himself  from  the  threatened  danger." 

[1-3]  Elxception  was  taken  to  this  charge, 
and  it  should  have  beea  sustained.  Appel- 
lant's statement  in  regard  to  the  matter  was 
that  he  struck  because  he  was  afraid,  when 
deceased  reached  behind  him,  he  was  going 
to  get  a  gun  or  something  and  do  blm  injury, 
shoot  or  kill  him.  This  would  be  apparent 
danger,  and  ought  not  to  have  been  trammel- 
ed by  a  charge  restricting  the  amount  of 
force  appellant  was  authorized  to  use.  The 
law  with  reference^  to  resort  to  other  means, 
or  no  more  force  than  was  necessary,  does  not 
apply  to  self-defense,  actual'  or  apparent 
Appellant  either  had  the  right  to  -kill  from 
the  appearance  of  danger,  or  he  did  not  H3e 
was  not  required  to  retreat  nor  was  he  bur- 
dened with  the  restriction  of  not  using  more 
force  than  was  necessary  to  meet  his  be- 
lief of  danger  to  himself  under  the  circum- 
stances stated.  The  state  placed  this  evi- 
dence before  the  Jury,  coming  from  the  de- 
fendant as  his  statements,  and  would  be 
bound  by  it  unless  disproved.  There  was  no 
evidence  before  the  Jury  as  to  any  matters 
arising  at  the  time  of  the  homicide,  there 
being  no  eyewitness,  so  far  as  the  record  is 
concerned,   except   the   defendant,  and   the 
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State  maed  bla  statements  to  the  witness 
loong,  and  would  be  bound  by  tbem  unless 
disproved,  and  the  court  so  charged  the  Jury. 

There  are  other  matters  In  the  case  which 
we  deem  unnecessary  to  discuss.  The  con- 
tinuance as  refused  will  not  arise  upon  an- 
other trial  as  presented  In  this  trial,  and 
the  manner  of  summoning  the  Jury  wlU  not 
so  arise ;  at  least  ought  not  to  do  so. 

B^or  the  reasons  Indicated  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 


BARRETT  v.  STATE.     (No.  44a'?0 

(Court  of  Criminal  Appeals  of  Texas.    June  IS, 

1917.    On  Motion  for  Reliearing,  June 

29,  1917.) 

1.  CRnfrNAL  IrAw  ^=1169(2)  —  Appbal  — 
Babmless  Ebbor— Admission  of  Evidence. 

In  a  murder  trial,  the  admission  of  testimo- 
ny that  accused  said  that  there  were  but  three 
bad  men,  Jesse  James,  Hari?  Tracy,  and  "Oyp- 
the-Blood,"  and  that  he  was  "Gyp-the-Blood," 
was  not  reversible  error,  where  another  witness 
testified  similarly  without  objection. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {  3138.] 

2.  Chimin Ai,  Law  «=»720(5)  —  Tbial  «- Abgu- 
MENT  OF  Counsel. 

In  a  murder  trial,  county  attorney's  argu- 
ment railing  attention  to  the  class  of  witnesses 
defendant  had  placed  on  the  stand,  and  naming 
one  as  "brought  from  the  jail  where  he  bad  been 
placed  for  pistol  toting  to  testify  on  his  behalf," 
was  improper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1670,  1671.] 

S.  Cbihinai,  Law  ®=>730(8)  —  Appbai.  and 

Errob— Habmi£ss  Ebbob.  ' 
Such  improper  argument  Would  not  require 
reversal  where  the  court  sustained  accused's  ob- 
jection thereto,  and  tlie  prosecuting  attorney 
promptly  withdrew  it,  and  such  witness'  testi- 
mony was  cumulative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693.] 

On  Motion  for  Rehearing. 

4.  Homicide  €=3332(.S)— Appeal— Verdict  fob 
Death  Penalty— Conflicting  Evidence. 
Where  verdict  assessing  death  penalty  for 
murder  was  supported  by  the  evidence,  it  would 
not  be  disturbed  on  appeal,  although  such  evi- 
dence was  sharply  conflicting,  and  the  appellate 
court  might  render  judgment  less  baisb  if  sitting 
as  jurors.  ^ 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  i  701.] 

Appeal  from  District  Court,  Matagorda 
County;  'Saiul.  J.  Styles,  Judge. 

John  Barrett,  alias  Blood,  was  convicted 
of  murder,  and  appeals.    Attirmed. 

J.  W.  Conger,  of  Bay  City,  for  aiH>eUaut. 
E.  B.  Hendricks,  Asst.  Atty.  Uen.,  for  the 
State. 

MORROW,  J.  Appellant  was  indicted  and 
convicted  of  the  murder  of  Louis  Adauis,  and 
the  death  penalty  assessed  against  him. 

That  the  deceased  was  Itilled  by  ai^ellant 
is  not  contested.    The  state's  evidence  tends 


to  show  an  assassination  and  express  malice; 
that  of  the  appellant,  self-defense.  The  homi- 
cide took  place  at  night  at  a  dance  in  a  res- 
taurant kept  by  a  negro  woman  by  the  name 
of  Exine  Matthews.  Deceased  and  a  woman 
called  Ethel  Anderson  were  living  together. 
Appellant  stei^ied  on  this  woman's  foot.  She 
reported  this  to  Adams,  deceased,  and  a  quar- 
rel ensued.  Appellant  claimed  to  Iiave  apolo- 
gized to  the  woman,  and  in  this  be  was  cor- 
roborated, though  there  was  a  conflict  of  evi- 
dence. There  were  a  great  many  negroes  at 
the  dance,  some  of  them  in  the  bouse  and 
many  of  them  on  the  porch  or  gallery  in  front 
of  it  During  the  quarrel  appellant  remark- 
ed, "You  negtoes  are  crazy  to  fool  with  me." 
Deceased  replied,  "You  ain't  no  more  to  fool 
with  than  anybody  else."  Appellant  said. 
"I  will  show  you,"  and  stepped  out  of  the 
house  and  disappeared.  Deceased  walked 
out  on  the  porch,  according  to  the  testimony 
of  the  state's  witnesses,  and  while  standing 
there  engaged  in  conversation,  with  his  hands 
in  bis  pocket,  appellant  approadied  him  un- 
awares, coming  within  a  very  short  distance, 
near  enough  to  touch  him  with  tlie  i>istol,  as 
testified  to  by  the  state's  witnesses,  and  fixed 
several  shots.  Some  of  tbem  hit  the  post  by 
which  deceased  was  standing,  some  the  house, 
and  one  entered  deceased's  stomach,  striking 
him  in  front,  but  not  going  entirely  tbrongb 
his  body.  Deceased,  when  shot,  stepped  off 
the  gallery  and  followed  appellant  a  few 
steps,  appellant  backing  off  and  continuing 
to  fire.  After  the  homicide  appellant  fled, 
and  in  passing  a  house  where  there  was  a 
light  he  ordered  the  door  closed.  He  was 
arrested  at  Smithville  some  time  after  the 
homicide.  Four  witnesses  testified  that  they 
were  eyewitnesses  to  the  shooting.  Another 
testified  to.  res  gestae  statements  of  the  de- 
ceased that  the  appellant  shot  him.  Awiel- 
lant  claimed  to  liave  met  the  woman  Ethel 
Anderson  in  a  rooming  house  upon  her  solici- 
tation and  to  have  been  threatened  by  de- 
ceased on  account  of  this  meeting;  there  be- 
ing evidence  and  threats  both  direct  to  ap- 
pellant and  communicated  by  others.  There 
was  evidence  aside  from  tliat  of  appellant 
from  which  the  jury  would  have  be«i  Justi- 
fied in  concluding  that  the  deceased  bad  on 
his  person  a  pistol  at  the  time  of  the  hcoui- 
cide,  and  that  he  had  gone  to  his  house  and 
gotten  it  after  the  quarrel  began.  There 
was  no  evidence  except  that  of  appellant  of 
any  effort  on  the  part  of  deceased  to  use  hU 
pistol,  nor  of  any  indication  tliat  at  tbe  time 
he  shot  bim  deceased  knew  of  appellant's 
presence.  Appellant  claimed  tliat  when  he 
left  the  premises  deceased  was  standing  on 
the  gallery  with  a  pistol  in  his  hand ;  tliat 
he  went  to  a  toilet,  and  returned  and  found 
deceased  still  standing  on  the  gallery,  and 
had  a  conversation  with  tdm;  that  deceased 
pulled  out  his  pistol  and  appar«itly  tried  to 
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■boot;    and  tliat  on  thla  accoant  appellant 
flred. 

The  Issaes  of  murder  and  self-defense  were 
snbmltted  to  the  Jnry  in  a  charge  which  was 
not  complained  of  and  which'  fairly  submitted 
these  Issues  to  the  Jury. 

There  are  two  bills  of  exceptions,  one  to 
the  evidence  of  Hbclne  Matthews,  as  follows: 

"While  the  witness  Ezine  Matthews,  for  the 
state  of  Texas,  was  upon  the  stand,  tbe  prose- 
eating  attorney  asked  the  witness  if  she  knew 
the  defendant,  John  Barrett.  Witness  answered 
that  she  did,  and  then  tbe  prosecuting  attorney 
asked  the  witness  if  she  knew  what  the  defend- 
ant said  about  his  name  being  'Gyp-the-Blood,' 
to  which  the  defendant  objected  because  the 
character  of  the  defendant  was  not  an  issue  in 
the  canse,  and,  snch  being  the  case,  the  testimo- 
ny would  be  prejudicial  to  the  defendant,  John 
Barrett,  and  further  because  it  would  be  imma- 
terial and  irrelevant.  But,  over  the  objection  of 
the  defendant,  the  witness  was  permitted  to  an- 
swer as  follows:  'Defendant  said  that  there  was 
but  three  bad  men,  Jesse  James,  Harry  Tracy, 
and  'Gyp-the-Blood,'  and  that  he  (defendant) 
was  'Gyp-the-Blood.'  To  which  testimony  the 
defendant  then  and  there  In  open  court  excepted, 
and  saved  his  bill  of  exception,  and  here  now 
tenders  his  bill  of  exception  thereto,  and  asks 
that  the  same  be  allowed  and  made  a  part  of  the 
record  in  this  cause." 

This  bill  hardly  measures  up  to  the  rule 
laid  down  In  Vernon's  Ann.  C.  C.  P.  p.  537, 
requiring  a  sufficient  statement  to  enable  the 
court  to  determine  from  the  bill  tbe  relation 
of  tbe  matter  complained  of  to  the  case  and 
Its  probable  effect  thereon.  In  view  of  the 
gravity  of  the  case,  however.  It  will  be  con- 
sidered In  connection  with  the  record. 

Appellant  was  described  In  the  ludlgtment 
as  John  Barrett,  alias  Blood.  Exine  Mat- 
thews on  the  subject  mentioned  In  the  bill  of 
exceptions  is  shown  by  the  statement  of  facts 
to  have  testified,  in  response  to  questions 
asked  by  tbe  prosecuting  attorney,  as  fol- 
lows: 

"I  beard  tbe  shooting,  but  didn't  see  it.  I 
thought  it  was  a  firecracker.  Yes,  sir;  I  seen 
Blood  inside  my  honse  just  before  the  shooting 
occurred.  Tes,  sir;  I  beard  him  say  something 
about  who  he  was;  he  said  he  was  Harry  Tracy 
or  something—Harry  Tracy  and  Jesse—  Q. 
Jesse  James?  A.  Yes,  sir;  Jesse  James,  and 
Blood-the-Something.  Q.  And  Blood-the-Gyp  or 
Gyp-the-Blood?  A.  Yes,  sir;  something  like 
that.  Q.  What  did  he  say  about  it;  who  was 
be?  A.  He  said,  'I  am  John;  I  am  Jesse  Some- 
thing, and  Johu-the-Something;'  I  can't  get  that 
thing  fixed  in  my  mind ;  I  want  to  talk  right. 
No,  sir;  I  didn't  hear  Blood  say  that  there  are 
only  three  bad  men,  Jesse  James,  Harry  Tracy, 
and  Gyp-the-Blood,  and  that  be  was  Gyp-the- 
Blood.    No,  sir;   I  didn't." 

Another  witness.  Shed  Giddlson,  testified 
tbat  about  a  half  hour  before  the  homicide 
be  beard  a  conversation  between  appellant 
and  a  girl  at  the  dance,  which  he  detailed  as 
follows: 

"He  asked  this  girl  to  dance  with  him,  and 
she  told  him  she  didn't  want  to  dance,  and  be 
replied  to  her,  he  said:  'You  are  scared  of 
Fish,  the  reason  yon  don't  want  to  dance  with 
me,  bnt  this  is — '  I  beard  the  three  men's  names 
he  called,  but  I  can't  think  of  but  one  he  called ; 
he  called  the  other  two  names,  and  he  said: 
This  is  Gyp-the-Blood;  I  am  sufilcient  to  pro- 


tect you,  if  yon  dance  with  me ;  I  ain't  scared  of 
Fish,  if  you  is.'  That  is  all  he  said  on  tbat  line, 
fish  is  that  fellow  Will  Dennis,  is  all  I  know. 
He  used  to  ran  a  cleaning  shop  down  there  some- 
where. Yes,  sir;  Blood  said  he  was  6yp-tb»- 
Blood." 

There  Is  no  bill  of  ^ceptlons  to  this  tes- 
timony of  Gaddison. 

[1]  We  are  unable  to  say  that  tbe  testimo- 
ny of  the  witness  Matthews,  as  disclosed  by 
the  record.  It  being  ai>parent  that  the  witness 
Gaddison  testified  to  the  same  fact  as  that 
wbldi  tbe  bill  shows  the  witness  Matthews 
to  have  related,  was  Inadmissible;  and  the 
rule  Is  well  settled  In  this  state  that  the  ad- 
mission of  testlnuHsy  Is  not  cause  for  re- 
versal If  tbe  same  fact  is  proved  by  other  tes- 
timony not  objected  to.  Rogers  v.  State,  26 
Tex.  App.  404,  9  S.  W.  762;  Walker  v.  State, 
17  Tex.  App.  16;  Johnson  v.  State,  26  S. 
W.  504;  Stephens  v.  State,  26  S.  W.  728; 
Carlisle  v.  State,  37  Tes.  Cr.  R.  108,  38  S. 
W.  991;  Wagner  v.  State,  63  Tex.  Cr.  E. 
307, 110  S.  W.  59. 

[2, 3]  Another  bill  complains  that  the  coun- 
ty attorney  in  his  closing  argument  used  tbe 
following  language: 

"I  will  ask  the  jury  to  look  at  tbe  class  of 
witnesses  tbe  defendant  has  placed  on  the  stand, 
Willis  Hawkins,  brought  from  the  jail  where  he 
had  been  placed  for  pistol  toting  to  testify  on  his 
behalf." 

Tbe  bill  shows  that  tbe  court  sustained  ap- 
pellant's objection  to  this  argument  and  that 
the  prosecuting  attorney  withdrew  and  re- 
tracted tbe  remarks.  No  request  was  made 
of  tbe  court  to  charge  the  Jury  to  disregard 
this  argument.  Tbe  witness  Willis  Hawkins 
was  shown  by  the  statement  of  facts  to  have 
testified  to  details  of  the  altercation  which 
occurred  in  the  house  prior  to  tbe  homicide. 
His  testimony  was  cumulative  in  Its  nature 
of  other  testimony  which  showed  that  when 
appellant  stepped  on  tbe  negro  woman's  foot 
be  begged  her  pardon,  and  also  of  the  fact 
that  in  tbe  quarrel  that  ensued  between  tbe 
appellant  and  deceased  both  of  them  used 
rather  bantering  or  braggadocio  language. 
While  not  in  tbe  same  language,  the  same 
fact  In  substance  was  testified  to  by  several 
witnesses.  This  witness  was  not  an  eyewit- 
ness to  the  shooting,  but  only  to  the  conver- 
sation and  transactions  which  preceded  It 
The  argument  was  Improper,  but  not,  we 
think,  of  sudi  a  harmful  character  as  to  re- 
quire a  reversal  of  tbe  case,  in  view  of  tbe 
fact  that  the  court  sustained  an  objection  to 
it  and  the  prosecuting  attorney  promptly 
withdrew  It.  Branch's  Ann.  P.  0.  p.  204,  { 
362,  and  cases  listed. 

There  Is  a  well-defined  conflict  In  the  evi- 
dence as  to  tbe  occurrences  at  the  immediate 
time  of  the  shooting,  and  tbe  evidence  de- 
veloped some  discrepancies  as  to  the  location 
of  the  various  witnesses  and  as  to  tbe  num- 
ber of  people  on  the  porch  at  the  time  of  the 
shooting,  but  In  tbe  development  of  the 
state's  case  several  witnesses  were  produced 
whose  testimony  Justified  tbe  Jury  In  finding 
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that  the  deceased  Was  making  no  demonstra- 
tion against  appellant  and  waa  not  aware  of 
his  presence  at  the  time  he  was  shot.  With 
this  testimony  In  connection  with  the  evi- 
dence of  malice  and  that  of  flight  on  the  part 
of  appellant  we  would  not  feel  authorized  to 
disturb  the  verdict  Schwartz  v.  State,  47 
Tex.  Cr.  R.  213,  83  S.  W.  195,  11  Ann.  Gas. 
620;  Eddy  v.  State,  82  S.  W.  513;  Black  v. 
State,  46  Tex.  Cr.  K.  590.  81  S.  W.  302; 
Branch's  Ann.  P.  O.  p.  1178,  {  2096,  and  cases 
listed. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

On  Motion  for  Rehearing. 

[4]  The  rehearing  in  this  cause  is  sought 
upon  the  ground  that  the  conflicting  evidence 
as  to  the  provocation  leading  up  to  the  homi- 
cide does  not  warrant  the  extreme  penalty. 
It  cannot  be  denied  that  the  case  la  one  in 
which  there  is  a  sharp  conflict  in  the  evi- 
dence. It  is  one,  however,  in  which  the  re- 
spective theories  of  the  state  and  the  defend- 
ant are  supported  by  testimony  of  a  definite 
and  positive  character. 

After  a  careful  review  of  the  record,  with 
full  consciousness  of  the  serious  nature  of 
the  case,  we  have  found  no  departure  from 
the  rules  of  procedure  laid  down  by  our  law 
for  bringing  before  the  Jury  the  facts,  and 
advising  them  of  the  law  to  the  end  that 
they  might  perform  the  duty  imixMied  upon 
them  of  solving  the  controversy.  They  had 
the  privilege  of  measuring  the  punishment 
to  be  assessed.  This  court  has  no  such  au- 
thority. Though  its  members  might  feel 
that,  U  they  were  sitting  as  Jurors,  they 
would  render  a  Judgment  lees  harsh,  they 
could  not  tqpon  this  account  alone  set  aside 
the  verdict  without  doing  violence  to  the 
duty,  painful  at  times,  to  order  an  affirm- 
ance of  Judgments  where  the  evidence  Is  suf- 
ficient, the  rules  of  law  followed,  and  nothing 
to  indicate  that  the  Jury  was  not  impartial, 
nor  that  the  trial  was  unfair. 

The  motion  for  rehearing  is  overruled. 


JACKSON  V.  STATE.     (No.  4504.) 

(Oart  of  Criminal  Appeals  of  Texas.    June  IS, 

1917.     On  Motion  for  Rehearing 

June  29,  1917.) 

1.  CJbiminal    Law    ®=39d6(3)— New    Tbiai<-> 
Contest. 

Code  O.  Proc.  1911,  art  841,  expressly 
allows  the  state  to  take  issue  as  to  truth  of 
causes  set  forth  in  motion  for  new  trial. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  IMg.  {  2375.] 

2.  Criminal    Law    ®=939(3)— New    TbiaI/— 
Newlt  Discovebed  Evidence. 

In  a  murder  trial,  new  trial  wonld  not  be 
granted  on  affidavit  of  accused's  daughter  as  to 
who  shot  first,  nor  affidavit  as  to  character  of 
wound  on  deceased,  as  newly  discovered  evi- 
dence, where  both  witnesses  attended  the  trial 
and  accused  knew  that  his  daughter  was  prech 


ent  at  the  killiiig  and  saw  add  heard  all  that 
occurred. 

[Ed.  'Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  t  2319.] 

Appeal  from  District  Court,  Fannin  Coun- 
ty; Ben  H.  Denton,  Jndge. 

Dan  Jackson  was  convicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

Cunningham  &  McMahon,  of  Bonbam,  for 
appellant  E.  B.  JBendricks,  As8t.  Atty.  Gen., 
for  the  State. 

PRENDERGAST,  X  Upon  an  Indictment 
and  trial  for  murder  appellant  was  found 
guilty  of  manslaughter,  and  his  ponlsbment 
assessed  at  five  years  in  the  penitentiary. 

Appellant  and  deceased,  Ben  Carter,  were 
negroes  with  families,  and  lived  several  miles 
apart.  Appellant  had  a  daughter  Efiie,  about 
17  years  old.  Deceased  had  a  sMi  Clarence, 
about  growa  Clarence  had  been  courting 
Eflle,  and  waited  on  her  from  week  to  week. 
They  had  agreed  to  be  married,  or  at  least 
Clarence  had  asked  appellant  for  her.  Ap- 
pellant had  no  particular  objection  to  Clar- 
ence, but  it  seemed  Elffie  had  another  bean, 
and  the  indications  are  be  preferred  the  other 
l>ean  to  Clarence,  and  while  he  did  not  de- 
cline to  let  Clarence  have  her,  be  deferred 
the  marriage.  Appellant  left  his  home  one 
morning,  went  several  miles  away  on  some 
business  and  did  not  return  until  after  night 
between  9  and  10  o'clock.  That  morning 
Clarence  got  a  buggy,  went  to  the  school 
where  Effie  was  attending,  got  her,  they  were 
married,  and  he  took  her  to  his  fathei'a 
That  night  when  appellant  returned  home, 
his  wife  told  him  that  Clarence  had  taken 
E>ffle,  and  she  understood  that  they  had  mar- 
ried. Appellant  thereupon,  late  at  night  got 
on  his  horse,  took  his  shotgun,  loaded  it,  and 
went  the  several  miles  to  deceased's,  reach- 
ing there  about  1:30  at  night  Deceased  and 
all  his  family,  including  Effie  and  Clarence, 
were  in  bed  asleep.  Appellant  hailed  and 
woke  them  all  up.  Deceased's  honse  had 
three  rooms  to  it,  two  adjoining  and  a  kitch- 
en attached  to  one  of  them.  Clarence  and 
Effle  were  in  one  room ;  the  deceased,  his  wife 
and  bis  other  children  were  in  the  other 
room.  There  was  a  door  from  each  room, 
about  the  center  of  it,  to  the  outside  and  a 
door  in  the  partition  between  the  two  rooms. 
When  appellant  woke  deceased  and  his  fami- 
ly, deceased  got  up,  lit  a -light,  and  went  to 
the  front  door  of  the  room  he  occupied  and 
called  to  know  who  it  was.  Appellant  told 
him,  and  demanded  to  know  if  Us  daughter 
EtBe  was  there,  and  demanded  that  she  come 
out,  and  that  deceeised  have  her  to  come  out 
Deceased  called  to  her,  and  told  her  that  her 
father  wanted  her.  She  had  heard  his  call 
for  her,  but  did  not  go  to  the  door  or  out  to 
him.  The  testimony  up  to  this  point  scans 
to  be  uncontradicted.  The  state's  testimony 
by  deceased's  wife  and  his  two  daughters  and 
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CUj-ence  was  all  to  tbe'  effe<!t  tbat  appellant 
began  cursing  and  abusing  deceased  and  his 
family,  denouncing  ttieir  act  of  stealing  his 
daughter  ai;d  making  serious  threats.  Ap- 
pellant In  effect  denies  this,  and  claims  that 
deceased  was  doing  the  cursing  and  abusing 
him.  Who  was  right  in  this  matter  was  a 
question  for  the  Jury.  Deceased's  wife  and 
his  said  children  testified  that  without  any 
provocation  appellant  then  shot  and  killed  de- 
ceased. That  he  shot  and  killed  him  is  un- 
questioned. The  deceased's  family  further 
testified,  all  of  them,  that  appellant  shot  de- 
ceased, and  that  then  Clarence  got  the  gun 
in  the  house,  and  at  once  shot  appellant, 
striking  him  in  the  Jaw  and  side  of  the  neck, 
It  seems  with  small  shot;  at  least  the  evi- 
dence does  not  show  that  appellant's  wound 
was  serious.  Appellant  claims  that  he  was 
shot  first,  and  that  he  then  shot  The  court 
In  a  proper  charge  submitted  all  of  the  Issues 
raised  by  the  testimony,  including  self-de- 
fense and  manslaughter.  There  is  no  com- 
plaint at  all  of  the  court's  charge. 

The  sole  question  Is  based  on  the  court's 
refusal  to  give  appellant  a  new  trial  on  what 
he  claimed  was  newly  discovered  testimony. 
The  claimed  newly  discovered  testimony  was 
that  of  £d  Brent  and  appellant's  daughter 
Etie.  Their  affidavits  are  attached  to  the 
motioa  for  a  new  trial.  The  state  ctmtested 
the  motion  by  proper  pleadings  and  also  at- 
tached the  affidavit  of  Effle  and  of  Brent  to 
its  contest  This  matter  Is  not  presented  by 
any  bill  of  exceptions. 

Brent's  affidavit  is  to  the  eftect  that  be  was 
a  deputy  sheriff  of  said  oounty,  and  in  his 
official  capacity  went  to  deceased's  soon  after 
he  was  killed,  saw  his  body  and  the  wound 
that  caused  his  death;  "that  the  wound  on 
deceased  was  on  his  side,  and  extended  al- 
most across  his  body,  and  the  same  size  op 
and  down,  and  was  considerably  larger  than 
the  wound,  on  defendant" 

Bffie's  affidavit  was  to  the  effect: 

"That  her  husband  shot  her  father  before  her 
father  shot  Ben  Carter;  that  she  has  not,  be- 
fore making  this  aiBdavit,  made  this  statement 
to  anybody  except  her  mother;  that  she  denied 
this  statement  to  tho  attorney  for  her  father 
on  the  day  be  was  tried  for  killing  the  said  Ben 
Carter;  that  she  made  a  contrary  statement 
the  morning  after  the  killing,  but  that  such 
statement  was  made  at  the  instance  and  under 
the  direction  and  orders  of  her  husband,  Clar- 
ence Cartw." 

In  the  state's  contest  It  attained  her  affi- 
davit made  before  the  then  district  attorney 
as  a  notary  public,  to  the  effect  that  her  fa' 
ther  "told  me  to  come  out  there,  and  my  fa- 
ther cursed  at  me  and  told  me  to  come  on, 
and  then  the  next  that  I  heard  was  the  shot, 
and  then  Clarence  Carter  shot"  In  contra- 
diction of  her  affidavit  attached  by  appellant 
to  his  motion  the  state  three  days  later  pror 
cured  her  affidavit  to  this  effect: 

"That  she  cannot  say  which  one  shot  first, 
Clarence  Carter  or  her  father,  Ben  Jackson;*' 
that  the  said  affidavit  she  made  which  was  at- 
tached to  appellant's  motion  "was  not  explain- 
ed to  ber,  and  that  she. did  not  undnrstand  the 


contents  of  sam^;  that  it  wSs  not  explained 
to  her,  and  that  her  motbor,  Tlshie  JackBon, 
told  me  to  sign  same,  and  showed  me  whore  to 
sign  my  name." 

Appellant  claims  that  this  affidavit  from 
her  was  obtained  by  the  special  prosecuting 
attorney  and  critidzes  his  manner  of  getting 
it.  The  affidavits  and  record  clearly  show 
that  when  this  latter  affidavit  of  Effie  waa 
procured  it  was  written  by  the  said  special 
prosecuting  attorney  and  that  he  and  the 
deputy  sheriff  went  to  where  the  witness  was, 
and  the  deputy  sheriff's  affidavit  shows  that 
when  this  attorney  was  talking  to  her,  she 
stated  twice  that  her  husband  shot  first; 
"that  she  finally  told  him  that  she  didn't 
luiow  which  shot  first;"  that  he  then  sent  the 
deputy  sheriff  2^  miles  away  for  the  Justice 
of  the  peace ;  and  that  he  went  and  got  the 
Justice  of  the  peace  and  brought  blm  back; 
and  that  Effle  swore  to  said  affidavit  before 
the  Justice  of  the  peace.  The  attorneys'  af- 
fidavits are  to  the  effect  that  before,  the  trial, 
Kffle  was  in  attendance,  but  that  she  then 
stated  to  them  that  appellant  shot  first  and 
she  would  not  say  that  her  husband  Clarence 
shot  first  They  do  show  in  their  affidavits, 
however,  that  Bffle's  mother  had  told  them 
before  that  that  EXQe  had  told  her  that  Car- 
ter shot  before  appellant  did.  The  aQdavit 
of  Mr.  Brent,  the  deputy  sheriff,  further 
shows  that  he  had  been  subpcenaed  and  at- 
tended as  a  witness  at  the  Instance  of  appel- 
lant ;  that  he  was  present  and  sworn  In  with 
the  other  witnesses  when  the  case  went  to 
trial ;  that  he  heard  a  part  of  the  testimony, 
bnt  that  while  the  trial  was  going  on  he  went 
out  of  the  courthouse,  and  before  he  returned 
the  testimony  was  concluded.  He  was  not 
called  for  as  a  witness  by  appellant  after  the 
trial  began.  They  claimed  that  they  had  had 
him  subpoenaed  for  the  purpose  of  proving 
that  Clarence  Carter  had  stated  to  him  that 
he  had  a  gun  In  the  house  at  the  time  of  the 
shooting;  that  they  were  Informed  that  Clar- 
ence would  deny  that  on  the  trial,  and  that 
whMi  he  swore  that  he  had  the  gnn,  and  that 
he  had  shot  appellant,  as  shown  above,  they 
did  not  Introduce  the  d^uty  sheriff.  Ap- 
pellant made  a  motion  to  strike  out  the 
state's  contest  of  his  motion  and  the  alleged 
affidavits  of  Bffie  Carter  attached  by  the  state 
to  its  contest  The  court  correctly  overruled 
this.  The  state  had  the  right  to  file  a  con- 
test, and  the  court  should  not  have  struck  it 
out.  A  different,  question  might  be  presented 
if  appellant  had  made  a  motion  to  strike  out 
the  said  affidavit  of  Bffie  sworn  to  before  the 
district  attorney  as  a  notary  public.  For 
aught  that  appears,  the  court  may  have.  In 
passing  on  the  matter,  excluded  that  affidavit 
from  his  consideration.  Even  If  he  did  not 
Effie  In  the  affidavit  attached  by  the  appel- 
lant swore  that  she  had  made  a  statement 
(doubtless  this  (me)  the  next  day  after  the 
killing  to  the  same  effect  Hence  no  Injury 
cou^  have .  ocicurred  to  appellant  on  that 
score. 
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Thta  court  has  at  all  times  and  In  all 
cases  held,  as  stated  Iv  Judge  White  in  his 
Ann.  C.  O.  P.  {  1149,  that  an  application  for 
a  new  trial  on  the  ground  of  claimed  newly 
discovered  testimony  "is  closely  scrutinized, 
and  is  largely  confided  to  the  discretion  of 
the  trial  court;  and  the  disposition  there 
made  of  it  will  not  be  disturbed  on  appeal, 
unless  it  be  apparent  that  the  trial  court 
abused  its  discretion  to  the  prejudice  of  ap- 
pellant Bumes  t.  State,  12  Tex.  App.  270; 
Bell  V.  State,  1  Tex.  App.  598;  Templeton 
V.  State,  5  Tex.  App.  308 ;  Shaw  v.  State,  27 
Tex.  760;  West  v.  State,  2  Tex.  209;  Terry 
T.  State,  3  Tex.  App.  236."  This  principle 
and  these  cases  have  been  cited  and  ap- 
proved ip  many  later  cases.  One  only  need 
be  cited.  Gray  t.  State,  65  Tex.  Or.  B.  206, 
144  S.  W.  283. 

The  claimed  testimony  of  neither  Brent 
nor  Effie  Carter  could  hare  been  newly  dis- 
covered under  the  terms  of  the  law.  The 
record  clearly  shows  that  the  appellant's  at- 
torneys, before  the  trial,  knew  that  Effle 
Carter '  had  stated  to  her  mother  that  ber 
husband  shot  first  The  appellant  knew  that 
she  was  present  on  the  night  of  the  killing, 
and  must  have  seen  and  heard  all  that  oc- 
curred. The  law  Is,  as  stated  by  Judge 
White  in  said  section,  that: 

"Where  the  testimony  is  of  such  a  character 
as  that -it  must  lutve  been  known  to  the  caun- 
sel  for  the  defendant  before  the  trial,  it  is  in 
no  sense  newly  discovered  evidence.  Burton 
V.  State,  83  Tex.  Or.  R.  138  [25  S.  W.  782]. 
Where  the  witness  was  interviewed  by  defend- 
ant's couns^  upon  one  phase  of  the  case  only, 
and  was  not  put  upon  the  stand,  bis  testimony 
upon  another  phase  is  not  newly  discovered. 
Williams  v.  State,  45  S.  W.  572.  Where  it  ap- 
peared that  the  proposed  witness  had  been  sub- 
poenaed in  the  case,  but  was  not  put  upon  tlie 
stand  to  testify,  the  testimony  was  not  newly 
discovered.  Powell  v.  State,  36  Tex.  Cr.  K. 
377  [37  S.  W.  322];  Halliburton  v.  State,  34 
Tex.  Or.  R.  410  [31  8.  W.  297]." 

This  statement  of  the  law  by  Judge  White, 
and  said  decisions,  have  all  the  time  heea 
cit^  approved,  and  adhered  to.  It  is  need- 
less to  collate  the  later  cases.  But  see  Stew- 
art V.  State,  76  Tex.  Cr.  R.  64, 172  S.  W.  979 ; 
Henson  v.  State,  74  Tex.  Cr.  B.  282,  168  S. 
W.  89;  Black  v.  State,  71  Tex.  Ct.  R.  621, 
160  S.  W.  720. 

The  court's  action  in  refusing  appellant  a 
new  trial  was  correct  tmder  the  law  and 
record  in  this  cause. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

As  stated  in  the  original  opinion,  the  sole 
Question  In  this  case  is  whether  or  not  the 
court  erred  in  refusing  to  grant  the  appel- 
lant a  new  trial  on  what  he  claimed  was  new- 
ly discovered  evidence.  Wliat  the  record 
showed  on  this  subject  was  fully  and  accu- 
rately stated  io  the  original  opinion.  It  is 
unnecessary  to  here  again  repeat  all  that 

[1]  The  statute  (arUde  841,  O.  C.  P.)  pro- 
Tides: 


"The  state  may  talce  iasne  with  tho  defend- 
ant upon  the  truth  of  the  causes  set  forth  in 
the  motion  for  a  new  trial;  and,  in  such  case, 
the  judge  shall  hear  evidencCj  by  affidavit  or 
otherwise,  and  determine  the  issae." 

This  statute,  without  any  doubt  expressly 
as  it  stated,  authorized  the  state  to  take 
issue  with  defendant  upon  the  truth  of  his 
claimed  newly  discovered  testimony.  The 
State  did  this  in  literal  compliance  with  the 
statute.  The  state's  answer  to  the  appel- 
lant's claim  of  newly  discovered  testimony 
contesting  this  was  as  follows: 

"Now  comes  tlie  state  by  hw  district  at- 
torney and  takes  issue  with  the  defendant  npon 
the  truth  of  the  causes  set  forth  in  his  motion 
for  a  new  trial  in  the  at>ove  entitled  and  num- 
bered cause,  and  says  the  causes  .therein  alleged 
are  not  true,  and  this  he  is  ready  to  verify. 
"A.  L.  Bobbins,  District  Attorney. 

"The  state  hereto  attaches  Exhibits  A,  B, 
and  C,  affidavito  of  Effie  Garter  and  Ed  Breot, 
whidi  is  made  a  part  liereol 

"A.  Li  Robbins,  Dist.  Attorney. 

"J.  M.  Baldwhi,  Attorney  tar  State." 

The  contents  of  these  affidavits  U  aocarate- 
ly  given  in  the  original  opinion.  The  an>et 
lant  made  this  motion: 

"Now  comes  the  defendant  in  the  above  cause 
and  files  this  contest  and  moves  ttie  court  to 
strike  out  tlie  private  prosecutor's  contest  of 
defendant's  motion  for  new  trial,  and  the  al- 
leged affidavits  of  Effie  Carter." 

Then  follows  certain  alleged  reasons  for 
striking  out  the  state's  contest  and  the  affi- 
davits attached  thereto  as  said  exhibits. 
The  court  upon  hearing  and  oonsiderlng  tills 
motion,  made  this  order: 

"This  day  came  on  to  bo  heard  the  defend- 
ant's motion  to  strike  out  and  not  consider  the 
contest  of  state  and  affidavits  attached  thereto 
filed  in  this  cause  in  contest  to  defendant's 
amended  motion  for  new  trial,  and  the  court, 
after  hearing  said  motion,  is  of  tho  opinion  that 
same  should  be  overruled,  and  tiie  said  motioD 
is  hereby  overruled." 

Theft  can  be  no  qnestlon  but  tbat  tbe  state 
had  the  right  and  It  was  its  duty  to  have,  as 
It  did,  contested  appellant's  motion  for  a 
new  trial  and  tlie  causes  claimed  therefor; 
and  the  court  could  not  have  legally  done 
otherwise  than  it  did,  overrule  his  motion 
to  strike  out  that  contest  Then  wbm  the 
court  heard  the  motion  for  new  trial  and  tbe 
state's  contest  if  the  state  had  then  offered 
in  evidence  the  affidavit  of  Effie  Carter,  sworn 
to  l)efore  the  district  attorney  as  a  notary 
public,  he  should  have  objected  thereto  and 
shown  that  he  did  by  proper  Mil  of  excep- 
tions. He  did  not  do  this.  Tlie  record  does 
not  disclose  that  he  then  objected  to  the 
Introduction  of  that  affidavit  in  evidence  if 
it  was  offered,  nor  to  the  court  considering 
It;  bat  even  If  he  had,  as'  shown  In  tbe  orlg^ 
inal  opinion,  he  conld  nol  have  been  Injured 
thereby  because  Effle  Carter,  in  her  affidavit 
which  appellant  attached  to  his  motion  for 
a  new  trial,  expressly  shows  that  wherein 
she  then  stated  that  her  hnsband,  Clarence, 
shot  first  "that  she  made  a  contrary  state- 
ment the  morning  after  the  killing."  Tliis 
conld  have  referred  solely  to   tbe  affidavit 
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tbat  sbe  had  made  before  the  district  at- 
torney that  appellant  shot  deceased  first. 

[2]  But,  In  addition  to  aU  of  this,  the  rec- 
ord clearly  and  distinctly  shows  that  neither 
the  claimed  testimony  of  Effle  nor  of  Mr. 
Brent  was,  or  could  have  been,  newly  dis- 
covered. The  record  distinctly  shows  that 
appellant  positively  knew  that  his  danghter 
I^e  was  present  at  the  time  he  killed  de- 
ceased and  when  Clarence  Carter  shot  him. 
It  shows  that  the  state  had  not  subpoenaed 
ESLe  as  its  witness,  and  that  when  he  found 
that  out  he,  himself,  had  her  subpoenaed  and 
in  attendance  on  the  court  on  the  trial  of 
the  case.  It  also  positively  shows  that  Effie 
had  told  her  mother,  appellant's  wife,  prior 
to  that  time  that  Clarence  Carter  ebot  first. 
Appieilant's  attorneys,  by  their  atfidarltVi, 
show  that  they  knew  this.  A^iellant  himself 
la  boand  to  have  known  it  The  record  also 
clearly  and  distinctly  shows  that  the  location 
and  extent  of  the  wound  on  the  deceased,  in- 
flicted by  appellant,  and  which  killed  de- 
ceased, could  not  have  been  newly  discovered 
testimony.  There  can  be  no  doubt  but  that 
many  witnesses  could  have  bteen  obtained  by 
the  slightest  diligence  to  show  the  location 
and  extent  of  this  wound.  So  far  as  the  tes- 
timony of  deputy  sheriff  Brent  on  the  subject 
is  concerned,  the  record  positively  shows  that 
the  appellant  had  Brent  subpoenaed  as  his  wit- 
ness, that  he  attended  the  trial  as  such ;  was 
Ewom  as  a  witness  for  him  at  the  time  the 
trial  began,  and  tbat  the  appellant  knew  all 
of  this.  He  did  not  call  him  as  a  witness; 
and,  even  if  he  was  temporarily  absent  out 
of  tlie  courtroom  when  the  trial  was  conclud- 
ed, he  says  that  he  made  no  nu>tion  for  a 
continuance  or  postponement  to  get  him,  and 
made  no  attempt  whatever  to  then  get  him  or 
Introduce  him  as  a  witness.  We  here  re- 
peat what  we  quoted  from  Judge  White  in 
the  original  opinion: 

"Where  the  testimony  is  of  such  a  character 
as  that  it  must  have  been  known  to  the  coun- 
■ol  for  the  defendant  before  the  trial,  it  is  in 
no  sense  newly  discovered  evidence.  Burton  v. 
State.  33  Tex.  Cr.  K.  138  m  S.  W.  782]. 
Where  the  witness  was  interviewed  by  defend- 
ant's coanael  npon  one  phase  of  the  case  only, 
and  was  not  pot  upon  the  stand,  his  testimony 
upon  another  phase  is  not  newly  discovered. 
Williams  v.  State,  45  S.  W.  572.  Where  it  ap- 
peared that  the  proposed  witness '  had  been 
sabpcenaed  in  the  caso,  but  was  not  put  upon 
the  stand  to  testify,  the  testimony  was  not 
newly  discovered.  Powell  v.  State,  36  Tex.  Cr. 
R.  377  ^7  S.  W.  322];  Halliburton  v.  State, 
34  Tex.  &.  Rep.  410  [31  S.  W.  297]." 

Mr.  Branch,  In  his  Ann.  P.  C.  p.  127,  cor- 
rectly states  the  law  thus: 

"Where  it  appears  that  defendant  or  his 
counsel  knew  of  the  alleged  new  testimony  at 
or  before  the  trial,  or  tbat  defendant  knew  that 
the  proposed  new  witness  was  present  when 
the  transaction  occurred,  or  where  the  alleged 
new  testimony  is  of  such  a  character  as  that 
defendant  must  necessarily  have  known  of  its 
existence  prior  to  the  trial,  and  the  trial  court 
in  the  exercise  of  its  sound  discretion  has  re- 
fuscN]  a  new  trial,  the  judgment  will  not  bo  re- 
versed to  permit  him  to  take  advantage  of  his 


own  negUgeoce  and  obtain  a  new  trial  to  get 
testimony  which  he  shonld  and  could  have  had 
at  the  trial." 

He  dtes  in  support  of  this  text  some  42 
cases,  all  of  which  are  in  point.  See,  also, 
Waggoner  v.  State,  190  S.  W.  495. 

There  can  be  no  question  but  that  under  the 
law,  and  what  is  plainly  disclosed  by  this 
record,  the  court's  action  in  refusing  a  new 
trial  was  correct 

Tbe  motion  is  overruled. 


liH  MASTER  v.   STATR     (No.  4168.) 

(Court  of  Criminal  Appeals  of  Texas.    April  18, 

1917.     On  Motion  for  Rehearing, 

June  29,  1917.) 

1.  Banks  and  Bankino  «=s>62— Oitknses  bt 
Offickbs— BoaaowiNa  raoH  Bank. 

In  the  prosecution  of  a  state  bank  presi- 
dent for  unlawfully  becoming  indebted  to  the 
bank  by  being  a  member  of  a  partnership,  con- 
sisting of  himself  and  two  other  persons,  which 
borrowed  money  from  the  bank  in  the  name  of 
two  others,  it  was  error  to  admit  evidence  of 
transactions  after  the  offense  tending  to  show 
the  existence  of  a  partnership  at  that  time, 
where  it  appeared  that  the  subsequent  trans- 
actions were  entered  into  independent  of  the 
partnership  alleged  in  the  indictment,  and  were 
in  no  way  related  to  it. 

[Ed.   Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  122-124.] 

2.  Cbivinal  I/AW  ®=>673(2) — Instbuotions— 
linoTiNO  Effect  of  Bvisence. 

Where  such  evidence  was  admitted,  the 
court  should  have  limited  it  to  its  effect  aa 
tending  to  show  that  by  reason  of  the  subse- 
quent transactions  defendant  and  the  others 
were  partners  in  the  original  transaction  de- 
clared on  in  the  indictment 

[Bd.    Note. — I\>r   other   cases,   see   CMminal 
Law,  Cent  Dig.  f  1874.] 

8.  Cbminai.  Law  «=»877— Withdbawal  or 

BVIDEMCK. 

PermitUng  the  state  to  withdraw  evidence 
as  to  what  took  place  at  the  trial  of  a  civil  case 
involving  the  matter  for  which  accused  was  be- 
ing prosecuted,  and  in  which  he  was  successful, 
was  improper,  regardless  of  whether  such  evi- 
dence was  introduced  by  the  state  or  elicited 
by  accused  on  cross-examination  of  the  state's 
witness. 

[Ed.    Note. — F(w    other   cases,   see    Criminal 
Law,  Cent  Dig.  }  1606.] 

4.  Banks  and  Bankinq  $=362— Offenses  by 

Officebs— Instbuctions. 
In  the  prosecution  of  a  state  bank  presi- 
dent for  unlawfully  borrowing  money  from  the 
bank  through  being  a  secret  partner  in  the  firm 
to  which  the  loan  was  made,  it  was  error  to 
instruct  that  the  jury  should  convict  accused 
if  they  found  he  was  president  of  the  bank  and 
be<»me  unlawfully  indebted  to  it,  without  in- 
structing that  he  must  have  become  indebted  to 
the  bank  by  means  of  the  partnership  alleged 
in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  122-124.] 

6.  CaniOTAL     Law     «=»813— Abstbact     In- 
stbuctions— Pabtnebship. 
In  sudi  case,  it  was  error  to  charge  on  the 

law  of  partnership  without  applying  such  law 

to  the  facts  of  the  case. 
[Ed.    Note.— For   other   cases,    see   Criminal 

Law,  Cent.  Dig.  S  1979-1 
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8.  Obihinai,   Law   «=5)1172(1) — OboX7ND   k>b 

RbvERSAI/— INSTBDCTIONS. 

Error  in  the  giving  of  an  instruction  in  a 
case  wherein  accused  was  conricted  required  a 
reversal,  where  it  was  speculative  as.  to  what 
the  verdict  would  have  been  under  a  correct 
instruction. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Law,  Ctent  IMg.  U  3128,  3154.] 

7.  Cbiuxnal    Law    «sall73(2)— Pbetttdicial 

EBBOR— iNBTBUCnONS. 

Where,  in  the  prosecution  of  a  state  bank 
president  for  unlawfully  borrowing  money  from 
the  bank  through  a  partnership  of  which  he  was 
a  secret  member,  tiie  evidence  was  conflicting 
as  to  the  existence  of  the  partnership,  failure  to 
instruct  that  defendant  should  be  acquitted, 
unless  the  jury  found  that  the  partnership  ex- 
isted, was  fatal  error. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  3165.] 

8.  Banks  and  Bankino  «=>62— Offenses  bt 
Officeks— Loan  to  Pabtnebship— Suffi- 
ciency OF  Evidence. 

Evidence  in  such  case,  hdd  insufficient  to 
show  that  defendant  was  a  partner,  and  through 
the  partnership  became  indebted  to  the  bank. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |t  122-124.] 

On   Motion  for  Rehearing. 
■0.  Banks  and  Banking  «s>62— Ovtenses  bt 

OfFICEBS— Loan  8—1 N  DICTMENT. 

An  indictment  charging  that  defendant  was 
president  and  member  of  the  board  of  directors 
of  state  bank,  and  that  aa  such  officer  he  be- 
came indebted  to  the  bank  in  a  certain  sum 
without  tiie  consent  of  the  majority  of  the 
board  of  direcftors  and  without  having  the  mat- 
ter duly  registered  or  inscribed  on  the  minutes 
of  the  bank,  sufficiently  charged  defendant  in 
a  general  way  with  becoming  indebted  to  the 
bank  in  a  specified  sum,  but  did  not  authorize 
the  admission  of  evidence  (rf  transactions  show- 
ing defendant's  indirect  liability  to  the  bank 
through  secret  membership  in  a  firm  to  which 
the  bank  made  a  loan. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |S  122-124.] 

AK>eal  from  District  Court,  Potter  Coun- 
ty; H.  Ia  Umphres,  Judge. 

Mike  C.  Le  Master  was  convicted  ot  unlaw- 
fully becoming  ludebted  to  a  state  bank  o£ 
which  he  was  president,  and  appeals.  Re- 
versed and  remanded,  and  rehearing  denied. 

A.  A.  Lumpkin,  of  Amarillo,  and  Cooper  & 
Merrill,  of  Houston,  for  appellant  Martin, 
Kinder,  Russell  &  Zlmmermann,  o£  Plain- 
view,  and  C.  0.  McDonald,  AaaL  Atty.  Gen., 
for  the  SUte. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  becoming  indebted  to  a  state  bank,  of 
which  be  was  presidoit,  In  the  sum  of  $8,000. 

The  first  count  In  the  indictment  sets  out 
the  partlailars  of  the  transaction  relied  upon 
by  the  state,  but  this  count  was  discarded  by 
the  court  in  submitting  the  case  to  the  jury, 
and  he  submitted  only  the  second  count, 
omitting  the  third  count  The  count  submit- 
ted charged  that  appellant  was  duly  elected, 
qualified,  and  acting  president,  and  a  member 
of  the  board  of  directors  of  the  First  State 
Bank   of   Amarillo,   a   banking  corporation 


theretofore  inoorporatM  and  engaged  In  the 
business  as  a  state  bank  in  the  city  of  Ama- 
rillo under  the  authority  of  the  laws  of  the 
state,  and  as  said  officer  he  became  indebted 
to  the  bank  in  the  sum  of  ^,000,  without 
the  consent  of  the  majority  of  the  board  of 
directors,  and  without  having  the  matter 
duly  registered  or  Inscribed  upon  the  minutes 
of  the  bank. 

The  indictment  is  attacked  in  that  it  fails 
to  apprise  the  defendant  of  the  nature  and 
circumstances  of  the  case  and  wherein  he 
had  violated  the  law.  He  invokes  the  statu- 
tory rule,  which  is  settled,  that  everything 
necessary  to  be  proved  must  be  alleged  in  the 
indictment.  The  writer  is  of  opinion  this  in- 
dictment Is  too  general  and  does  not  specif- 
ically notify  the  defendant  of  the  transaction 
for  which  he  Is  to  be  tried,  and  that  the  only 
allegation  in  the  submitted  count  is  of  a  very 
general  nature  and  to  the  effect  that  be  be- 
came indebted  to  the  bank  in  the  sum  of  $8,- 
000  without  proper  authority  from  the  board 
of  directors.  The  writer  is  of  opinion,  with- 
out gtrfng  into  a  discussion  at  any  length  of 
the  matter,  that  the  count  submitted  to  the 
Jury  is  not,  within  the  contemplation  of  the 
law,  sufficient  The  general  allegation  that 
appellant  had  become  Indebted  to  the  bank 
In  the  sum  of  ?8,000  is  too  general.  There  is 
a  want  of  particularity  about  it  and  it  does 
not  Inform  the  defendant  of  what  transaction 
he  Is  charged.  There  is  nothing  to  describe 
the  manner  of  Indebtedness,  or  how  It  came 
about,  so  as  to  notify  defendant  of  the  mat- 
ters and  transactions  that  he  was  to  meet  by 
the  proof.  The  first  count  set  out  partlcnlar- 
ly  these  different  matters  and  gave  appellant 
notice  of  how  and  when  and  the  circumstanc- 
es attending  the  Indebtedness,  and  how  it 
came  about,  but  the  court  did  not  submit  this 
to  the  jury.  This  much  is  said  in  a  general  i 
way. 

It  will  be  noticed  upon  investigation  ot 
the  case  that  aQ  the  facte  to  be  relied  upon 
by  the  state  were  known  at  the  time  the  in- 
dictment was  presented,  and  as  to  how  the 
indf^btedness  was  created,  if  there  was  any. 
The  facts  in  this  connection,  as  relied  upon 
by  the  state,  were  made  through  the  testi- 
mony of  an  accomplice,  MJcSpnddcn.  His 
testimony,  substantially,  Is  that  Morris  came 
and  notified  him  of  the  fact  that  he  could  buy 
an  optional  cattle  contract,  the  cattle  bdng 
in  Arizona ;  that  he  thought  this  opHoa  coold 
be  bought  at  $5,000,  and  If  he  had  the  m(»ey 
the  trade  could  be  made  and  profit  made  ont 
of  It  by  selling  this  contract  for  an  enhanced  ! 
value  to  other  parties.  His  object  in  calling 
Mc^adden  was  that  McSpadden  might  en- 
able him  In  some  way  to  get  the  money. 
They  discussed  It,  and  McSpadd^a,  not  having 
the  money,  suggested  they  see  appellant,  who 
was  president  of  the  Stete  Amartllo  Bank, 
and  get  him  to  furnish  the  money.  Ai^ellant 
was  called,  and  McSpadden's  testimony  is  to 
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file  effect  t&at  after  dtedaastng  It  appellant 
agreed  to  fornlah  the  money;  Morris  and 
McSpadden  signing  the  bote  at  the  bank  £or 
$5,000.  There  was  something  said  to  the 
effect  that  It  was  not  probable  that  the  option 
could  be  bou^t  at  $5,000 ;  that  It  might  take 
more  money.  McSpadden  further  testified 
that  appellant,  Morris,  and  himself  agreed 
that  Morris  and  McSpadden  were  to  sign  a 
note  to  the  bank  and  have  the  money  trans- 
ferred to  their  credit,  and  that  appellant  was 
to  be  a  partner  In  the  profits  and  maybe  loss- 
es, but  his  name  not  to  be  known  la  the  mat- 
ter, and  In  this  way  that  appellant  became  a 
partner  In  the  ptuxAase  of  the  cattle  option 
contract  Re  also  testified  that  there  was  no 
other  cattle  contract,  In  contemplatlan  or 
discussed  between  them  at  the  time;  Bis 
language  was: 

"Yes,  sir;  It  was  agreed  that  Mike  O.  Le 
Master  was  to  advance  the  money  on  the  con- 
dition that  I  went  along  and  used  what  influ- 
ence I  possesaed  to  keep  Morris  from  getting 
drunk,  and  Gus  agreed  not  to  get  drank  any 
more,  and  straighten  up.  l^ere  was  nothing 
said  at  that  time  about  any  other  transaction. 
We  were  to  do  the  best  we  could.  We  did  not 
know  exactly  how  much  money  it  would  take, 
but  we  were  to  let  Mr.  Le  Master  know.  We 
wanted  to  get  an  option  on  the  cattle  for  spring 
delivery  and  then  sell  the  option.  The  agree- 
ment was  that  Mir.  Tie  Master  was  to  advance 
the  money  to  be  paid  as  a  forfeit  on  the  cattle 
and  Morris  and  myself  were  to  go  out  there 
and  get  a  contract  and  purchase  them  and  sell 
the  contract." 

Thld  occurred  on  the  26th  day  of  December, 
and  on  the  27th  a  note  was  executed  by 
Morris  and  McSpadden  to  the  bank,  appel- 
lant's name  not  appearing  in  any  of  these 
matters.  Vvon  signing  the  note  Morris  and 
McSpadden  left  Amarillo  and  went  to  £U 
Paso.  They  there  got  in  touch  with  the 
owners  of  the  cattle  and  bought  the  option. 
The  owners  of  the  cattle,  however,  re- 
quired $8,000  Instead  of  $5,000.  By  wire  ap- 
pellant was  notified  of  that  fact.  He  took  the 
Morris  and  McSpadden  note  and  wrote  above 
the  5,000  3,000.  The  Intention  it  seems  was 
to  make  the  note  for  $8,000  instead  of  $5,000. 
The  deal  was  made,  and  In  three  or  four 
days  the  option  was  transferred  at  a  profit  of 
considerable  amount  and  closed  out,  and 
Morris  and  McSpadden  came  back  to  Amaril- 
lo and  deposited  the,  money  In  the  state  bank 
at  Amarillo,  and  on  the  6th  of  January  took 
np  and  paid  off  the  not&  Appellant  was  not 
la  Amarillo  at  the  time,  but  was  In  Ft. 
Worth.  He  knew  nothing  about  the  payment 
of  the  note  imtll  later  Information  was  con- 
veyed to  him.  Morris  testified  in  many  re- 
spects as  did  McSpadden,  t>ut  he  denied  that 
Le  Master  had  or  was  to  have  any  Interest 
Id  the  option  contract,  and  was  In  no  way 
connected  with  the  profits  or  losses.  In  fact, 
he  was  In  no  sense,  or  in  no  way  Interested  In 
the  contract,  nor  was  he  to  receive  any  prof- 
its, dividends,  or  pay  any  losses.  Appellant 
testified  In  his  own  behalf  as  did  Morris.  Aft- 
er returning'  to  Amarillo  and  taking  up  the 
note  McSpadden  and  Morris,   without  the 


'knowledge  of  appellant,  went  to' New  Uezloo 
with  a  view  of  purchasing  other  cattle.  Ap- 
pellant had  nothing  to  do  with  this  and 
knew  nothing  of  this  matter. 

[1 , 2]  There  were  other  subsequent  cattle 
deals  by  McSpadden  and  Morns  wnich  the 
state  undertook  to  connect  appellant  with  by 
McSpadden's  testimony.  Both  Morris  and  ap- 
pellant denied  that  there  was  any  partner- 
ship. There  was  evidence  introduced  by  tlis 
state  to  show  these  subsequent  transactions 
over  the  protest  and  objection  of  appellant. 
We  are  of  opinion  these  objections  were  well 
taken.  The  court  also  failed  to  limit  this 
testimony.  Having  admitted  the  testimony, 
the  court  should  have  limited  it  It  was  not 
in  reference  to  the  original  case  and  oould 
not  be,  and  if  it  was  Introduced  for  any  pur- 
pose It  was  to  show  that  by  reason  of  the 
subsequent  transactions  between,  the  parties 
that  they  were  partners  in  the  original  trans- 
action declared  upon  in  the  indictment  Aa 
before  stated,  we  are  of  opinion  these  mat- 
ters should  not  have  gone  before  the  jury, 
but  having  been  permitted  to  be  introduced, 
the  court  should  have  limited  them  to  their 
proper  office  in  his  charge.  The  state's  tes- 
timony aa  well  aa  that  for  the  defendant  all 
agree  that  if  appellant  had  any  connection 
with  any  of  these  transacttons  it  was  the 
one  based  on  the  note,  and  the  sum  finally 
drawn  from  the  bank  of  $8,000,  wlil<di  was 
paid  back  within  ten  days  by  Morris  and  Mc- 
Spadden. McSpadden  says  there  was  no 
other  transaction  in  contemplation  or  under 
discussion.  Morris  uses  the  same  language 
and  testifies  to  the  same  thing,  so  does  ap- 
pellant So  It  would  be  evident  that  subsequent 
transactions  If  entered  into  independent  or 
disconnected  with  the  first,  not  growing  out 
of  or  related  to  it  in  any  way,  could  not 
come  into  the  case  as  testimony  on  the  quea* 
tlon  of  partnership  in  the  first  transaction. 

There  was  nothing  said,  as  McSpadden, 
Morris,  and  Le  Master  all  testify,  as  to  any 
other  trade  either  then  or  In  contemplation 
for  future  dealings.  The  fact  that  later  they 
may  have  made  other  trades,  or  that  appel- 
lant may  have  become  interested  in  lat» 
transactions,  could  not  afford  testimony  prov- 
ing a  partnership  in  a  single  transaction 
which  begun  and  ended  with  itself.  These 
latter  matters  had  no  relation  to  or  bearing 
upon  the  case ;  they  did  not  serve  to  Identify 
or  develop  the  case ;  were  not  res  gestte,  nor 
could  possibly  reach  the  question  of  system. 
The  matter  Is  here  dealt  with  generally  with- 
out going  into  details  as  shown  by  defend- 
ant's bills  of  exception  with  reference  to 
these  matters.  There  are  several  of  these 
matters,  all  of  which  upon  another  trial 
should  be  excluded. 

[3]  The  state  Introduced  Mr.  Mood  as  a 
witness,  and  was  proving  by  him  some  mat- 
ters that  occurred  on  the  trial  of  a  dvU 
case  In  which  he  took  down  the  testimony 
as  stenographer.    It  seems  they  were  seek- 
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Ing  to  prove  tbe  testimony  of  appellant  while 
testifying  In  his  own  behalf  on  the  trial  of 
the  civil  case.  There  are  several  pages  of 
these  questions  and  answers  set  out  in  the 
bill  so  as  to  make  it  clear  and  plain.  It  de- 
veloped in  his  testimony  that  on  the  trial  of 
the  civU  case  appellant  won;  that  the  lory 
found  a  verdict  in  his  favor.  When  the  tes- 
timony of  Mr.  Mood  was  complete,  or  they 
had  become  satisfied  abont  it,  the  state  mov- 
ed to  exclude  all  his  testimony  from  the  con- 
sideration of  the  jury.  The  appellant  ex- 
cepted. The  state's  counsel  put  their  motion 
to  withdraw  the  testim<«ty  on  the  ground 
that  they  did  not  purpose  to  introduce  the 
record  in  the  civil  cas&  These  matters  are 
generally  stated,  and  not  the  details.  We  are 
of  opinion  that  the  objections  of  the  defend- 
ant were  well  taken.  The  testimony  should 
have  remained  before  the  Jury.  Among  the 
early  cases  on  this  question  in  Texas  is 
Speight  V.  State,  1  Tex.  App.'  552.  The 
first  section  of  the  syllabus  of  that  ante  suf- 
ficiently states  the  question: 

"If  the  accused  elicits  testimony  adverse  to 
himself,  he  must  take  the  consequences;  and 
he  is  not  entitled  to  have  it  withdrawn  from  the 
jury  because  part  of  the  same  proof,  when  of- 
fered by  the  prosecution,  liad  previously,  on  his 
objection,  been  excluded  by  the  court." 

In  that  case  the  defendant  moved  to  ex- 
clude testimony  Introduced  by  himself  that  he 
thought  adverse  to  him.  The  state  would  oc- 
cupy no  better  position  under  the  same  cir- 
cumstances than  would  appellant.  The  tes- 
timony, as  said  in  the  Speight  Case,  if  illegal 
at  all,  was  his  own  testimony,  and  we  c^lne 
he  ought  to  be  held  to  take  the  consequences, 
and  could  not;  exclude  it  simply  because  it 
was  found  to  be  unfavorable  to  his  case.  In 
Moore  v.  State,  6  Tex.  App.  563,  the  question 
came  again.  The  beadnote  of  that  opinion 
is  as  follows: 

"If  the  defendant  elicits  testimony  adverse 
to  himself,  he  must  abide  the  consequences; 
and  that  a  state's  witness,  upon  cross-examina- 
tion by  the  defendant,  testified  to  a  confession 
made  after  arrest,  is  not  cause  for  a  new  trial, 
as  havinc  improperly  gone  to  the  jury." 

The  doctrine  was  approved  in  Allen  v. 
State,  8  Tex.  App.  67,  and  RoWns  v.  State,  9 
Tex.  App.  671.  In  the  case  of  McDade  v. 
State,  27  Tex.  App.  641,  11  S.  W.  672,  11  Am. 
St  Rep.  216,  the  question  again  came.  At 
page  689  of  that  report  (11  S.  W.  675)  the 
court  said: 

"In  the  seventh  assignment  of  error  it  is  com- 
plained that  'the  court  failed  to  instruct  the 
jury  that  the  declaration  of  Allchin  to  Felker 
that  threats  had  been  made  against  him  by  de- 
fendant was  not  any  evidence  that  such  threats 
were  made,  and  that  they  should  not  consider 
such  statement  as  a  part  of  the  evidence  for 
that  purpose,  when  it  was  expressly  requested 
so  to  charge  by  defendant'  This'  evidence  was 
drawn  out  by  defendant  upon  the  direct  exam- 
ination of  his  witness  Felker,  and  neither  the 
prosecution  nor  the  court  was  responsible  for 
it.  If  the  defendant  elicits  testimony  adverse 
to  himself  he  must  abide  the  consequences" — 
citing  Speight  v.  State,  1  Tex.  App.  551,  and 
Moore  y.  SUte.  6  Tex.  App.  5W. 


The  state  having  introdnced  Mr.  Mood  as  a 
witness,  and  his  testimony  beiag  introduced 
without  objection  from  the  defendant,  the 
state  could  not,  because  the  testimony  was 
somewhat  damaging  to  its  case,  withdraw  it 
from  the  Jury.  The  state  Introduced  It  and 
could  not  withdraw  It  over  objection  of  ap- 
pellant The  above  cited  cases  eeem  to  settle 
that  question. 

There  are  exceptions  to  tiie  second  sub- 
division of  the  charge  on  various  grounds. 
This  subdivision  limits  the  jury  to  the  sec- 
ond count,  and  charged  if  the  jury  should 
find  appellant  was  an  officer  duly  elected, 
qualified,  and  acting  president  and  a  member 
of  the  board  of  directors  of  the  state  bank, 
and  that  the  bank  was  incorporated,  etc.,  and 
he  became  indebted  to  that  bank  in  the  sum 
of  $8,000  without  proper  authority  from  the 
board  of  directors,  they  should  c<mvict  him. 
It  will  be  noticed  In  this  connection  that  this 
charge  submits  the  fact  that  he  was  president 
and  one  of  the  board  of  directors.  The  in- 
dictment, while  it  mentioned  the  fact  that 
he  was  an  officer  and  member  of  the  board 
of  directors.  It  did  not  attempt  to  ctiarge 
him  with  being  guilty  of  violating  the  state 
law  as  a  director,  but  only  as  president  or 
acting  president  The  president  cannot  bor- 
row any  amount  of  money  from  the  bank 
without  proper  authority.  The  indictment 
did  not  undertake  to  charge  any  matter  that 
would  make  him  criminally  liable  as  a  direc- 
tor. He  was  charged  as  the  president 'of  the 
bank,  and  not  aa  a  member  of  the  board  of 
directors.  If  he  was  sought  to  be  ccmvlcted 
as  a  director,  then  the  charge  should  Imve 
specifically  brought  that  matter  to  the  at- 
tention of  the  Jury. 

[4]  It  will  be  noticed  that  this  charge  does 
not  undertake  anywhere  to  inform  the  Jury 
as  to  the  relation  of  appellant  to  the  amount 
of  money  or  the  circumstances  by  which  he 
could  have  possibly  been  indebted  to  the  bank. 
All  the  testimony  and  the  Indictment  excludes 
the  idea  that  his  name  was  on  the  bank  books- 
The  proof  all  shows  that  It  was  not,  and  that 
there  was  no  contract  and  no  evidence  in  the 
bank  books,  records,  or  papers  that  his  name 
was  in  any  way  connected  with  any  Indebt- 
edness to  the  bank.  The  only  way  by  whldi 
it  was  sought  to  hold  hiifi  liable  was  through 
the  testimony  of  McSpadden  that  he  was  a 
secret  partner  in  the  profits  and  losses  that 
might  arise  in  the  option  contract  which  Mor- 
ris and  McSpadden  accomplished  and  for 
which  the  bank  is  supposed  to  have  furnished 
the  $8,000.  In  order,  therefore,  to  hold  ap- 
pellant guilty,  the  charge  should  have  con- 
formed to  the  facts,  and  In  order  to  bold  him 
the  state  would  have  to  show  that  he  was 
guilty  under  the  circumstances  detailed  by 
the  state's  witness  as  partner.  In  other 
words,  in  order  to  convict  appellant  the  jury 
should  have  been  instructed  that  they  would 
have  to  find  that  appelant  became  indebted 
to  the  bank  by  means  of  this  partaecshii)  mat- 
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ter  about  vtakSh  UcS^dden  testified.  Thia 
was  the  state's  case,  and  it  was  all  the  state 
had  or  put  into  the  trial.  In  this  same  con- 
nection It  may  be  well  enough  to  notice  that 
section  3  of  the  charge  Is  a  general  statement 
of  the  law  of  partnership  as  understood  by 
the  court  In  giving  his  charge,  and  It  reads 
as  follows: 

"A  partnersliip  is  formed  br  two  or  more 
persons  placing  their  money,  eaecta,  labor  and 
skill  or  some  one  or  all  of  them  in  businesB  with 
the  purpose  and  intention  of  dividing  the  profit 
and  oearing  the  loss  in  certain  proportions  and 
may  be  made  and  entered  into  either  by  express 
agreement,  oral  or  written,  of  those  forming  the 
partnership,  or  it  can  result  from  the  conduct 
of  the  parties  in  relation  to  the  business.  Those 
forming  the  partnership  are  partners.  When  a 
partnership  is  formed  each  mdividual  partner 
m  relation  to  partnership  business  in  law  binds 
himself  and  each  of  the  other  members  of  th« 
partnership  jointly  and  severally  for  any  part- 
nership obligatioxis  made  in  furtherance  of  the 
partnership  enterprise  and  within  the  scope  of 
the  partnership  business." 

[C,  I]  This  Isr  all  the  charge  with  reference 
to  partnership.  It  will  be  seen  that  it  bas  no 
reference  to  and  Is  not  connected  back  with 
the  other  charge;  nor  does  the  other  charge 
refer  to  partnership,  nor  Js  the  Jury  charged 
that  if  appellant  was  a  partner  within  the 
terms  of  the  law  with  McSpadden  and  Morris, 
and  under  that  partnership  there  was  or 
could  be  an  indebtedness  created  for  which 
appellant  would  be  reaponsibla,  they  might 
convict.  This  definition  of  itartnersbip  is 
thrown  into  It  in  a  general  way  without  any 
application  of  the  riile  of  partnership  to  the 
facts  In  the  case,  or  facts  of  the  case  to  the 
partnership.  In  the  second  clause  of  the 
charge  which  submits  the  law  for.  conviction 
the  partnership  is  not  mentioned.  Under  the 
facts  it  was  all  the  state  had  upon  which  to 
-predicate  a  conviction.  In  the  charge  on 
partnership  it  does  not  inform  the  Jury  that 
If  appellant  connected  himself  with  this  in- 
debtedness by  means  of  this  partnership,  and 
was  responsible  under  the  terms  of  tbe  con- 
tract by  reascHi  of  this  partnership,  that  he 
might  be  Uable  for  the  indebtedness,  but  in- 
Btmcts  the  Jury  to  convict  for  the  indebted- 
ness in  the  second  clause,  and  gives  a  gener- 
al definition  without  any  application  of  the 
law  to  the  facts  of  partnership.  If  appellant 
was  guilty  at  aU  it  was  under  MoSpadden's 
testimony  to  the  effect  that  he  agreed  to  di- 
vide the  profits  and  losses  and  carry  the 
partners  under  the  contract,  and  that  he  did 
furnish  the  money  from  the  bank.  The  state 
admits  error  in  the  charge  on  partnership  as 
given,  but  asserts  the  error  was  favorable  to 
appellant  It  was  error,  and  we  think  harm- 
fuL  The  error  is  conceded ;  tb»  verdict  was 
guilty.  Wbat  may  have  been  the  verdict  un- 
der a  correct  charge  is  speculative,  but  it  is 
not  specnlatiTe  that  he  was  found  gnilty. 

L7]  There  is  another  phase  to  this  charge 
that  is  fatal.  McSpadden  swore  to  this  part- 
nership as  set  out  in  the  early  part  of  the 
opinion.  Morris  and  appellant  denied  it  em- 
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phatically.  There  was  an  issue  sharply 
drawn  by  tibls  testimony  as  to  whether  this 
partnership  existed  or  not  The  bulk  and  the 
weight  of  the  teetimony  was  that  the  partner- 
ship did  not  exist  The  Jury  so  found  by 
their  verdict  in  the  civil  proceeding  and  ex- 
onerated appellant  as  partner  and  found  in 
his  favor  In  the  suit  against  himself  and  Mor- 
ris, by  McSpadden.  This  was  shown  by  the 
testimony  of  Mood.  Now  the  converse  of  the 
proposition,  had  the  partnership  been  proper- 
ly (diarged,  was  if  the  jury  should  find  there 
was  no  partnership  existing  between  these 
parties  at  the  time,  they  should  find  in  his 
favor  and  acquit  him.  Such  omission  is  fatal 
error. 

[S]  It  is  contended  that  the  evidence  is  not 
sufficient  to  show  that  appellant  was  a  part- 
ner, and  that  through  the  partnership  became 
indebted  to  the  bank.  The  writer  is  of  opin- 
ion that  this  pr<^K>sltion  is  correct  McSpad- 
den testified,  and  he  alone,  that  appellant 
was  to  be  connected  with  the  profits  or  losses, 
and  Morris  testified  positively  that  such  was 
not  the  case,  and  that  he  and  McSpadden 
alone  were  responsible,  and  that  he  was  to 
get  two-thirds  of  the  profits  and  McSpadden 
one-third,  and  that  appellant  had  nothing  to 
do  with  it  McSpadden  testified  they  were  to 
be  equal  partners,  each  getting  a  third. 
There  were  some  telegrams  passing  between 
the  parties  with  reference  to  this  $8,000  option 
contract  introduced  by  the  state,  but  these 
did  not  show  that  a  partnership  existed.  It 
was  with  reference  to  the  fact  that  the  $5,000 
first  agreed  upon  and  mentioned  in  the  note 
was  not  sufficient,  and  appellant  agreed  to 
furnish  the  extra  $3,000  from  the  bank,  and 
later  wrote  It  in  the  note.  The  note  was  pay- 
able to  thi  bank,  and  appellant  was  In  no 
way  concerned  with  It,  and  if  he  was  con- 
nected In  any  manner  with  it  it  was  by  rea- 
son of  McSpadden's  testimony,  which  appel- 
lant and  Morris  both  denied.  As  it  occurs  to 
the  writer,  there  is  no  testimony  which  sup- 
ports or  corroborates  McSpadden  in  his  state- 
ment If,  however,  the  state  should  further 
prosecute,  the  testimony  should  be  limited  to 
the  transaction  about  which  the  witnesses  tes- 
tified and  not  extend  it  to  subsequent  con- 
tracts In  no  way  connected  with  or  related  to 
the  one  under  investigation. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

[9]  On  a  former  day  of  the  term  the  Judg< 
ment  was  reversed  and  the  cause  remanded. 
The  state  contends  in  a  motion  for  rehear- 
ing that  the  court  was  in  error  in  holding 
that  the  Indictment  was  not  valid.  It  was 
stated  that  the  general  allegation  that  appel- 
lant bad  become  indebted  to  the  bank  In  the 
sum  of  $8,000  was  not  specific  enough  and 
entirely  too  general;  that  it  was  wanting 
in  particularity,  and  failed  to  Inform  tiie  de- 
fendant of  the  transaction,  tor  which  he  was 
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to  be  tried.  The  writer,  upon  further  In- 
vestigation, still  adheres  to  his  original 
views.  The  majority,  however,  do  not  agree 
with  him.  Under  the  view  of  the  majority 
the  former  opinion  will  be  modified  and  the 
indictment  held  sufficient  to  charge  appel- 
lant In  a  general  way  with  becoming  indebt- 
ed to  the  bank  in  the  speoifled  sura.  The  in- 
dictment contained  three  counts.  The  first 
set  out  the  facts  attending  the  transactions 
by  which  it  was  sought  to  connect  appellant  I 
with  violating  the  banking  law,  he  being  pres- 
ident of  the  bank.  That  count,  however,  was 
not  submitted  to  the  Jury  by  the  court,  and 
passed  out  of  the  case.  The  second  count 
was  submitted  In  which  the  general  allega- 
tion was  made  that  appellant  became  indebt- 
ed to  the  bank  of  which  he  was  president. 
Under  these  allegations  the  state  would  be 
required  to  prove  that  appellant  had  become 
directly  indebted  to  the  bank,  and  that  proof 
of  the  matters  and  facts  set  up  by  the  state 
in  its  evidence  would  not  meet  the  count 
upon  which  the  conviction  was  obtained, 
which  evidence  was  to  the  effect  that  appel- 
lant and  McSpadden  and  Morris  entered  into 
an  agreement  by  which  they  were  to  buy 
cattle  and  the  bank  furnish  the  money,  pred- 
icated upon  a  note  given  by  McSpadden  and 
Morris,-  and  the  money  transferred  on  the 
books  of  the  bank  to  their  credit,  and  that 
appellant  would  be  a  partner  in  the  proSts 
and  losses  of  the  cattle  transaction  for  which 
the  note  was  given  to  secure  funds  in  payment 
of  the  cattle.  Appellant's  name  does  not  ap- 
pear anywhere  either  in  the  note  or  on  the 
bank  books,  and  on  the  face  of  the  transaction 
he  is  not  directly  shown  to  be  connected  with 
any  of  those  matters.  In  other  words,  it  was 
a  secret  partnership,  if  it  existed.  This  was 
perhaps  the  most  serious  question  in  the  case 
so  far  as  the  evidence  was  concerned.  So 
following  the  views  of  the  majority,  the 
count  will  be  held  sufDcient  to  charge  an 
ofTense,  but  not  to  admit  evidence  of  the 
transactions  showing  an  indirect  liability  as 
sought  by  the  state:  that  this  would  be  a 
variance  between  the  allegation  in  the  count 
submitted  and  the  evidence,  and  therefore 
the  evidence  did  not  support  the  finding  of 
the  Jury  under  the  count  and  the  charge  sub- 
mitting that  count. 

In  regard  to  what  was  said  in  the  orig- 
inal opinion  with  reference  to  a  bill  of  ex- 
ceptions which  contains  matters  and  things 
set  out  through  the  witness  Mood,  the  state 
contends  that  the  opinion  was  in  error  in 
holding  that  state's  counsel  was  responsible 
for  withdrawing  all  the  testimony  of  Mood 
from  the  Jury.  The  contention  is  that  the 
state  did  not  withdraw  the  statements  of 
Mood  on  cross-examination  by  appellant's 
counsel  to  the  efTect  that  appellant  had  won 
the  civil  suit  Strictly  and  technically  speak- 
ing this  contention  may  be  correct.  The  bill 
in  regard  to  this  matter  shows  that  when 
Mood  was  placed  upon  the  stand  and  the 
various  questions  asked  and  answers  elicited. 


he  wB.e  then  passed  to  appellant's  counsel 
for  cross-examination,  and,  among  other 
things,  it  was  elicited  from  him  that  appel- 
lant had  won  the  civil  suit  In  which  Mc- 
Spadden sued  Morris  and  himself  for  settle- 
ment of  alleged  partnership  matters,  which 
involved  the  $S,000  matter.  State's  counsel 
objected  to  this  cross-examination  as  to  the 
matters  elicited  from  Mood,  but  the  court 
overruled  the  objection  upon  the  ground  that 
the  state  had  drawn  out  the  matter,  and  this 
was  a  legitimate  cross-examination.  When 
this  occurred  the  bill  of  exceptions  recites 
that: 

"lliereupon  the  state  rested,  and  stated  they 
desired  to  consult  a  moment,  and  within  a  few 
minutes  returned  to  the  court,  and  through 
their  private  prosecutor,  Mr.  Martin,  stated  to 
the  court,  'We  are  not  going  to  introduce  any 
of  the  record,  and  we  ask  that  the  court  strike 
out  the  testimony  of  Mr.  Mood  in  regard  to  it.' 
(The  record  referred  to  being  the  transcript  of 
what  purported  to  be  the  statement  of  facts  in 
the  case  of  W.  A.  McSpadden  v.  R.  A.  Morris 
et  al.,  in  which  the  state's  counsel  bad  attempt- 
ed to  prove  up  by  A.  M.  Mood  for  the  purpose 
of  offering  the  same  and  parts  thereof  to  im- 
peach the  defendant  as  a  witness.)  The  court 
then  stated,  'What  Dart  of  the  record  do  yon 
have  reference  to?'  Mr.  Martin  stated  in  reply 
to  such  question,  'All  of  Mr.  Mood's  testimony 
identifying  the  record,  since  we  are  not  offering 
any  of  the  record,  that  evidence  would  serve  no 
purpose.  We  do  not  intend  to  offer  the  record, 
and  we  would  like  to  have  this  testimony  strick- 
en from  the  record,  since  it  does  not  tend  to 
prove  any  issue  in  this  case.' " 

Thereupon  defendant's  coimsel  objected  to 
the  withdrawal  of  any  ot  the  testimony  by 
the  state  for  the  reason  they  had  offered 
the  same,  and  when  it  was  proved  harmful 
to  them  they  desired  to  vrithdraw  It,  and 
that  it  was  material  and  beneficial  to  the  de- 
fendant, and  that  they  had  no  power  to  witli- 
draw  it  when  they  had  ofTered  it  themselves, 
and  they  considered  it  harmful  to  then  be 
permitted  to  withdraw  It.  The  court,  mrt 
specifically  ruling  on  the  objection,  tarned  to 
the  Jury  and  instructed  them  as  follows: 

"I  will  strike  out  and  instruct  the  jury  not 
to  consider  the  testimony  of  Mr.  Mood." 

In  the  former  opinion  the  writer  was  un- 
der the  impression  that,  legally  speaking, 
state's  counsel  were  responsible  for  being 
really  the  moving  parties  in  getting  the  mat- 
ter before  the  Jury  as  well  as  to  its  final 
withdrawal  'or  exclusion  after  putting  it  in 
before  the  Jury;  that  it  was  too  late  for 
the  state  to  withdraw  it  after  cross-examina- 
tion of  the  witness  in  reference  to  the  mat- 
ter they  had  drawn  out;  and  that  their  mo- 
tion, had  it  been  sustained,  would  practically 
have  operated  to  withdraw  all  the  testimony 
of  the  witness  Mood,  whether  it  was  direct 
or  cross-examination.  If  the  writer  was 
in  error  about  this,  then  counsel  for  the 
state  may  not  have  been  altogether  responsi- 
ble for  the  withdrawal  of  Mood's  testimony 
favorable  to  the  defendant.  But  tl»e  matter 
was  so  intermingled — ^the  direct  and  cross 
examination  taken — with  the  remarks  of  the 
court  it  occurred  to  the  writer  that  thb  ef- 
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feet  of  the  state's  uotlbn  was  to  wlt^dra^  all 
the  testimony,  especially  In  view  of  the  fact 
that  this  motion  was  not  made  until  after 
Mood  developed  the  fact  that  appellant  had 
won  the  dvU  suit  This  testimony  seema 
to  have  been  introduced  by  the  state  for  the 
purpose  of  laying  some  predicate  with  ref- 
erence to  the  ease  and  the  testimony  of  de- 
fendant in  the  cItU  suit,  but  when  Mood  tes- 
tified to  the  fact  that  appellant  had  been 
eliminated  from  that  record  by  the  verdict 
of  the  Jury,  counsel  moved  to  exclude* or  with- 
draw the  testimony  from  the  Jury.  State's 
counsel  insist  strenuonsly  that  they  did  not 
undertake  to  withdraw  the  testimony  intro- 
duced on  cross-examination,  and  that  they 
were  only  undertaking  to  withdraw  that 
which  they  introduced-  Without  going  Into 
any  detail  about  the  matter,  or  any  dlscos- 
slon,  we  place  it  as  the  record  does,  so  that 
it  will  be  fully  understood  and  Its  effect  and 
result  from  the  whole  bill  of  exceptions  may 
not  be  unjust  to  either  side.  The  result, 
however,  would  be  the  same.  This  testimony 
was  withdrawn  from  the  Jury,  and  under  the 
circumstances  it  should  not  have  been  with- 
drawn. '  It  is  deemed  unnecessary  to  discuss 
the  other  matters. 

Finding  no  reason  why  the  motion  for 
rehearing  should  be  granted,  It  Is  ordered 
that  said  motion  be  overruled. 


SIMPSON  V.  STATm     (No.  4478.) 

(Court  of  Criminal  Appeals  of  Texas.    May  30, 

1917.    On  Motion  for  Rehearing, 

June  29,  1917.) 

1-  Cmminal  Law  «s>825(4)— Imstbcotiors— 

Reason ABLK  Doubt. 
In  trial  for  cattle  theft,  where,  although  the 
court's  charge  might  have  expressed  the  mat- 
ter of  reasonable  doubt  in  clearer  terms,  it  coo- 
dndcd  with  instruction  to  give  defendant  the 
benefit  of  reasonable  doubt  as  to  each  of  the 
matters  referred  to,  and  court  further  instruct- 
ed that  accused  was  presumed  innocent  until 
his  guilt  was  established  beyond  a  reascmable 
doubt,  this  was  sufficient,  where  accused  present- 
ed no  special  charge  embodying  the  matter  in 
different  language. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law.  Cent.  Dig.  g  2009.] 

2.  CBiiftNAL  Law  «=3fie9— Continuancb. 

Denial  of  accused's  motion  to  withdraw  his 
announcement  of  ready  for  trial  and  continue 
the  case  that  he  might  obtain  a  pardon  for  wit- 
ness whose  testimony  was  excluded  on  the 
ground  he  was  a  convict,  because  accused  was 
surprised  at  being  informed  his  witness  was 
a  convict,  was  not  error  imder  Code  Cr.  Proc. 
1916,  art  610,  authorizini;  such  withdrawal 
wnen  surprise  to  accused  satisfactorily  appears; 
such  witness'  testimony  being  of  doubtful  ef- 
fect and  he  having  been  released  from  the  peni- 
tentiary some  15  years  before  the  trial. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  §§  1333,  1834.1 

On  Motion  for  Rehearing. 

3.  CfBiMiNAL  Law  <g=>372(5)  —  Kvidencb  op 
Other  Ot*ENSES— Cattle  Theft. 

In  trial  for  cattle  theft  where  accused  ad- 
mitted his  connection  with  the  transaction  in 


slaughtering  the  animal  and  participating  in 
the  sale  of  the  hide  and  meat,  and  also  partid- 
pating  in  other  similar  transactions,  but  main- 
tained that  he  was  innocent  of  the  knowledge 
that  the  cattle  had  'ueen  stolen,  testimony  of  an  - 
accomplice  that  be  and  accused  were  engaged  ia 
the  occupation  of  stealing  cattle  and  butcher- 
ing them,  and  that  the  cattle  involved  in  other 
offenses  were  stolen  by  him  and  accused,  both 
participating  in  the  taking,  was  admissible  to 
show  intent  and  system  or  course  of  dealings.  : 
[Eid.  Note — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  833,  834.] 

4.  Cbiuinai.  Law  $=3d9(5)— Pbincifai,  and 

Accomplice. 
If  a  calf  was  stolen  when  accused  was  not 
bodily  present,  but  pursuant  to  a  conspiracy  in 
which  he  performed  a  part  in  furtherance  of 
th^  common  design,  accused  would  be  liable  as 
principal  under  Vernon's  Ann.  Pen.  Code  1916, 
art.  74,  as  to  principals,  and  not  an  accom- 
plice under  artide  79,  as  to  accomplices. 

[E^.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  g  81.] 

Appeal  from  District  (>ourt,  Jefferson  (Toun- 
ty;  W.  H.  Davidson,  Judge. 

J.  N.  Simpson  was  convicted  of  cattle 
theft,  and  appeals.    Affirmed. 

O.  W.  Howth  and  F.  G.  Vaughn,  both  of 
Beaumont,  for  appellant  E.  B.  Hendricks, 
Asst  Atty.  Gen.,  for  the  State. 

MORROW,  J.  Appellant's  conviction  was 
for  cattle  theft,  and  his  punishment  was 
fixed  at  three  years'  confinement  In  the  peni- 
tentiary. 

The  evidence  shows  tliat  the  owner  of  the 
calf  in  question  turned  it  out  of  a  barnyard 
at  night^  and  the  next  day  its  hide  and  a 
part  of  the  meat  were  sold  by  appellant.  The 
state's  theory  and  testimony  was  to  the  effect 
that  the  appellant  stole  the  calf  and  brought 
it .  to  the  residence  of  P.  J.  HotTman,  and 
that  he  and  Hoffman  killed,  skinned,  and 
butchered  U.  Appellant's  theory  and  tes- 
timony was  that  he  was  an  employ^  of  Hoff- 
man, who  was  in  the  butchering  business; 
that  he  boarded  at  Hoffman's  house,  and  that 
Hoffman  brought  the  calf  to  his  own  premis- 
es, and  that  appellant  assisted  in  butchering 
it  without  any  knowledge  of  it  haying  been 
stolen,  and  that  he  sold  the  hide  and  the 
meat  In  the  course  of  his  employment  as  a 
servant  of  Hoffman;  that  he  thought  that 
HorCman  was  having  butchering  done  at 
night  In  violation  of  the  city  ordinance ;  but 
that  he  did  not  know  that  Hoffman  was 
violating  any  other  law.  Hoffman  was  used 
as  a  state's  witness  apparently  under  an 
understanding  that  he  would  not  be  punished 
for  the  theft.  He  testified,  in  effect,  that  he 
and  appellant  were  partners  in  tne  occupa- 
tion of  stealing  and  butchering  cattle,  and 
that  th^  method  was  to  steal  and  butcher 
them  at  night  end  sell  the  hides  and  meat, 
this  being  done  some  time  by  one  and  soma 
time  by  the  other.  He  testified  that  the  par- 
ticular animal  in  question  was  stolen  by  ap- 
pellant and  brought  to  his  (Hoffman's)  house 
and  butchered  by  them.  both.    He  also  testified 
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to  a  number  of  thefts  of  cattle  dealt  wltb  in 
a  similar  manner,  l^ere  was  also  testimony 
of  the  sale  of  hides  on  Tarlons  occasions  by 
the  appellant.  Mrs.  Hoffman  testified  that 
her  husband  was  at  home  on  the  night  that 
this  animal  was  stolen,  and  that  she  did  not 
go  out,  but  late  In  the  night  heard  appellant 
call  her  husband  to  come  and  help  him  butch- 
er the  animal.  There  was  some  evidence 
that  appellant  claimed  to  have  had  a  bill 
of  sale  to  the  animal  gotten  from  a  negro, 
and  HofCman  tesHfled  that  this  bill  of  sale 
was  written  by  appellant,  and  that  the  story 
of  the  purchase  from  the  negro  was  fabricat- 
ed. There  was  some  testimony  that  appel- 
lant sought  to  bribe  a  witness  to  swear -to 
facts  which  would  corroborate  the  theory 
that  he  had  purchased  the  animal  from  the 
negro.  All  of  this  was  denied  by  appellant. 
The  court  charged  the  Jury  on  theft  and 
the  converse,  and  sulmiltted  appellant's  de- 
fenses, and  in  doing  so  used  substantially 
the  following  language: 

"If  you  believe  the  said  animal  was  stolen 
from  Hrs.  J.  A.  Godwin,  yet  if  you  believe  that 
Home  other  person  than  the  defendant  commit- 
ted 8uch  theft,  and  that  the  defendant  did  not 
participate  therein,  and  did  not  by  word  or  by 
act  give  aid  or  encouragement  in  the  commia- 
■ion  of  such  theft,  if  such  theft  was  commit- 
ted, or  if  you  shall  believe  that  the  said  one 
head  of  cattle  was  stolen  whether  or  not  he  was 
employed  by  P.  J.  Hoffman,  yet  if  you  believe 
the  defendant  did  not  know  that  the  said  ani- 
mal was  stolen,  then  in  either  of  the  above 
events  the  defendant  would  not  be  guilty  of  any 
offense,  and  if  you  shall  so  find,  or  if  you  have 
a  reasonable  doubt  thereof,  you  will  acquit  him." 

The  court  also  instructed  that  a  conviction 
oould  not  be  bad  on  the  testimony  of  Hoff- 
man without  sufllcient  corroboration.  The 
court  also  gave  a  charge  that.  If  appellant 
made  an  explanation  of  his  possession  of  the 
animal  which  was  rensouatle.  they  would  ac- 
quit, unless  it  was  disproved,  aad  instructed 
that  the  proof  of  other  offenses  was  limited 
to  the  "intent  with  which,  or  the  manner  of 
system,  in  which  the  defendant  acted  with 
respect  to  the  property  for  the  theft  of  which 
he  is  now  on  trial,  or  as  bearing  upon,  if 
in  your  mind  It  does  bear  upon,  the  credibil- 
ity of  the  defendant  as  a  witness";  also 
submitted  the  law  of  suspended  sentence. 

[1]  The  appellant  contends  that  the  court's 
charge  above  quoted  submitting  his  defenses 
and  that  submitting  the  converse  of  the 
state's  case  did  not  give  him  the  benedt 
of  the  law  of  reasonable  doubt  It  Is 
possible  that  this  matter  might  have  t>een 
expressed  in  clearer  terms.  However,  no 
special  charge  embodying  the  matter  in  dif- 
ferent language  was  presented,  ajod  the 
charge  did  conclude  with  instructions  to  give 
the  defendant  the  benefit  of  the  reasonable 
doubt  as  to  each  of  the  matters  referred 
to  in  the  charge.  And  this  under  the 
circumstances  has  been  held  sufficient  In 
the  cases  of  Rice  t.  State,  49  Tex.  Cr.  B. 
682,  91  S.  W.  1024;  Adams  v.  State,  48 
Tes.  Cr.  B.  456,  93  S.  W.  116;  Scott  v.  State, 


46  Ifex.  Cr.  R.  589,  81  S.  W.  294, 108  Am.  St 
Rep.  1032.  The  court  also  in  another  para- 
graph Instructed  the  Jury  that  appellant  was 
presumed  to  be  innocent  until  his  guilt  was 
established  by  legal  evidence  beyond  a  rea- 
sonable doubt,  and  that  in  case  they  had  a 
reasonable  doubt  of  his  guilt  to  acquit  him. 
The  error  Is  assigned  on  account  of  the 
admission  by  the  court  of  evidence  of  other 
offenses,  and  also  of  failure  of  the  court  to 
submit  to  the  Jui?  the  question  as  to  wheth- 
er the  appellant  was  an  accomplice,  and  to 
direct  his  acquittal  In  the  event  they  found 
him  to  be  an  accomplice.  The  evidence  of 
other  offenses  complained  of  were  thefts  of 
cattle  on  several  Occasions  between  March 
20,  1916,  and  July  4,  1916.  The  evidence  of 
these  offenses  came  from  the  accomplice, 
Hoffman,  and  was  to  the  effect  that  be  and 
appellant  were  engaged  In  the  occupation  of 
stealing  cattle  and  butchering  them  and  that 
the  cattle  involved  In  the  other  offenses  were 
stolen  by  the  witness  and  appellant,  both 
participating  in  the  taking,  and  that  they 
were  dealt  with  In  a  manner  similar  to  that 
in  which  the  calf  upon  the  theft  qt  whldi 
the  Indictment  was  founded  was  handled. 
The  general  rule  that  evidence  of  other  of- 
fenses is  not  admissible  is  modified  by  excep- 
tions that  are  well  defined  in  our  decisions. 
One  of  these  exceptions  Is  that,  where  the 
Intent  of  the  party  charged  is  an  issue,  other 
similar  offenses  committed  about  the  same 
time  may  become  admissible  upon  that  Issne. 
In  this  case  appellant's  Intent  becomes  an 
Issue  from  his  testimony  declaring  that  in 
his  dealing  with  the  animal  in  question  he 
had  no  linowledge  that  it  was  stolen  and 
was  but  an  Innocent  agent  of  Hoffman.  He 
admits  his  connection  with  It  at  the  time  it 
was  slaughtered  and  his  participation  In  the 
sale  of  the  hide  and  the  meat,  and  also  In  the 
participation  of  other  similar  transactions, 
maintaining  throughout  his  contention  of  In- 
nocence of  knowledge  that  the  cattle  with 
which  he  was  dealing  were  stolen.  The  tes- 
timony of  Hoffman  was  to  the  effect  that  ap- 
pellant was  cognizant  of  the  theft  of  tbe 
animal  in  question  and  in  fact  was  the  actual 
taker  of  it,  and  that  in  dealing  with  It  It  was 
but  one  of  a  series  of  thefts  conducted  in 
the  same  manner  and  upon  the  same  plan  by 
virtue  of  a  conspiracy  to  which  appellant 
was  a  party.  From  this  testimony  the  in- 
ference could  be  reasonably  drawn  that  there 
existed  an  understanding  between  the  appel- 
lant and  Hoffman  that  the  method  by  which 
they  would  pursue  the  occupation  In  which 
they  were  engaged  would  be  for  one  or  the 
other,  or  both,  to  steal  cattle  at  nl^t  and 
butcher  them  at  night,  sell  the  hides  and  the 
meat,  and  divide  the  proceeds  of  such  sales. 
Where  the  evidence  raises  such  an  issne, 
and  there  is  evidence  that  at  the  actual  tak- 
ing of  the  animal  the  appellant  was  not  pre^^ 
ent,  other  transactions  of  a  similar  nature 
may   be  proved  to  establish  a  system    or 
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course  of  dealing  the  effect  of  whldi  would 
be  to  make  tbe  parties  thns  acting  together 
principals  In  the  commission  of  the  offense. 

Among  the  cases  Illustrating  the  rule  pre- 
TalllDg  in  this  state  upon  this  subject  Is  that 
of  Mason  ▼.  State,  31  Tex.  Cr.  R.  3U,  20  S. 
W.  666,  from  whhA  we  take  tbe  following 
quotation: 

"Again,  it  is  well  settled  that,  where  it  is 
proyed  tnat  the  persons  charged  by  their  act 
pursue  the  same  object  or  purpose,  one  per- 
forming one  part  and  another  some  other  part 
of  tho  same,  so  aa  to  complete  it  with  a  view 
to  tb.e  attainment  of  the  same  object,  the  jury 
vill  be  justified  in  the  conclusion  that  they  were 
engaged  In  a  conspiracy  to  effect  that  object; 
and  under  our  statute  such  acting  ttwetbor 
would  make  all  principal  offenders,  whether 
bodily  present  or  not  at  the  place  of  the  offense. 
And  they  are  all  principal  offenders  when  act- 
ing and  together,  as  long  as  any  portion  of  the 
object  of  the  common  design  remains  incom- 
plete; in  other  words,  nntu  the  full  purpose 
and  object  of  the  conspiracy  is  consummated 
and  accomplished.  Smith's  Case,  21  Tex.  App. 
108  [17  8.  W.  6621;  WiUey  v.  State,  22  Ter. 
App.  408  ra  S.  W.  6701 ;  MiUor  v.  State,  23 
Tex.  App.  38  [3  S.  W.  673];  Collins  y.  Sute,  24 
Tex.  Anp.  141  [5  S.  W.  8*?] ;  McFadden  t. 
State,  a  Tex.  App.  241  [14  8.  W.  128]." 

Under  these  authorities  we  think  the  court 
did  not  err  in  permitting  the  state  to  Intro- 
duce evidence  of  other  thefts.  The  acts 
which  make  one  an  accomplice  are  performed 
before  the  crime  Is-  committed.  P.  C.  art.  79. 
We  fall  to  find  that  In  the  record  which  re- 
quires the  submission  of  that  Issue.  There 
was  evidence  that  he  took  the  animal.  If 
be  did  so,  he  was  not  an  accomplice.  There 
was  evidence  that  he  was  not  present  "when 
the  animal  was  taken,  but  took  part  only  in 
killing,  butchering,  and  selling.  These  were 
acts  done  after  the  actual  taking,  and  would 
not  make  hbn  an  accomplice.  He  (dalmed 
that  his  connection  with  the  matter  was  that 
of  an  Innocent  employe  or  agent  of  Hoffman. 
Tbist  was  passed  on  by  the  jury  against  appel- 
lant in  response  to  a  prepared  charge.  If  be 
and  Hoffman  were  rtiembers  of  a  conspiracy 
tbe  object  and  design  of  which  was  not  com- 
pleted till  the  cattle  they  were  engaged  In 
stealing  were  killed,  butchered,  and  tbe  bides 
and  meat  sold,  and  in  furtherance  of  this 
design  in  which  both  performed  separate 
parts  to  the  common  deed,  they  would  both 
be  principles  and  each  responsible  for  tbe 
acts  of  the  other  In  furtherance  of  its  pur- 
pose until  It  was  consummate.  Vernon's 
Penal  Code,  art.  74,  and  cases  cited  note  1,  p. 
37;  Smith  v.  State,  21  Tex.  App.  108,  17  S. 
W.  562,  and  other  cases  above  mentioned; 
Davis  V.  State,  61  Tex.  Cr.  R.  611,  136  8.  W. 
45.  This  principle  was  submitted  to  the  jury 
in  rather  a  meager  way,  but  was  sufficient  in 
the  absence  of  a  request  for  a  more  specific 
application  of  the  law  of  principals. 

[2]  An  exception  was  reserved  to  the  re- 
fusal of  the  court  to  permit  the  appellant  to 
withdraw  bis  announcement  of  ready  for  trial 
and  continue  tbe  case  in  order  that  he  might 
obtain  a  pardon  for  a  witness  whose  testi- 


mony was  excluded  on  the  ground  that  he 
was  a  ccmvlct.  The  allegation  In  the  motion 
Is  that  appellant  was  surprised  at  the  knowl- 
edge or  Information  that  the  witness  was  a 
convict  It  seems  that  the  witness  had  been 
convicted  of  a  felony  and  released  from  tbe 
penitentiary  some  15  years  before  the  trial. 
Article  616,  C  C.  P.,  authorizes  a  withdraw- 
al of  announcement  "when  it  is  made  to  ap- 
pear to  the' satisfaction  of  the  court  that  by 
some  unexpected  occurrence  since  tbe  trial 
commenced,  which  no  reasonable  diligence 
could  have  anticipated,  the  applicant  is  so 
taken  by  surprise  that  a  fair  trial  cannot  be 
had."  We  could  hardly  say  that  the  court 
was  In  error  In  holding  that  the  appellant 
did  not  show  sudi  a  condition  as  made  it  in- 
cumbent upon  the  court  under  this  provision 
of  the  Code  to  grant  the  withdrawal  on  tbe 
ground  of  surprise  (Htpple  v.  State,  191  S.  W. 
1160),  nor  do  we  think  that  the  testimony  of 
this  witness  was  essential  to  a  fair  trial. 
Its  purpose  was  to  discredit  Hoffman  and  his 
wife.  Ttlben  his  testimony  given  in  the  pres- 
eofse  of  the  court  and  in  the  absence  of  the 
jury  is  examined,  its  effecting  this  purpose  is 
made  doubtful.  It  was  not  possible  for  the 
appellant  to  show  that  a  pardon  would  be  Is- 
sued to  the  witness  so  as  to  make  his  testi- 
mony available  by  a  continuance  of  the  case. 
More  than  ten  days  elapsed  between  the  time 
of  the  trial  and  the  judgment  on  motion  for 
new  trial.  It  was  not  then  shown  that  any 
pardon  had  been  obtained. 

Without  discussing  the  other  bills  and  as- 
signments, we  have  carefully  examined  and 
considered  them  all,  and  find  in  them  no  re- 
versible error,  and  our  ccmcluslon  is  that  the 
judgment  of  the  lower  court  should  be  affirm- 
ed; and  it  is  so  ordered. 

On  Motion  for  Rehearing. 

[8]  In  quite  an  able  brief  and  argument  ap- 
pellant  through  his  counsel,  attacks  the  con- 
dusion  reached  In  the  original  opinion  that  the 
trial  court  did  not  err  in  admitting  the  evi- 
dence of  other  offenses  therein  described,  and 
In  tbe  course  of  the  discussion  reference  to 
many  cases  In  which  this  court  Has  decided 
that  under  the  particular  facts  Involved  proof 
of  other  offenses  was  not  admissible  and  In 
which  the  principles'  upon  which  they  are  ad- 
mitted are  excluded  in  the  given  case  are  laid 
down.  Quoting  from  one  of  these,  Bink  v. 
State,  48  Tex.  Cr.  R.  698,  89  S.  W.  1076,  we 
take  the  following: 

"While  proof  of  extraneous  crimes  can  be 
made  to  establish  system  or  intent,  still,  before 
such  crimes  can  be  admitted,  there  mu.it  bo 
some  dispute  as  to  tbe  identity  of  appellant, 
or  the  system,  or  some  controversy  as  to  his 
intent." 

In  this,  as  In  many  cases  the  difficulty  la 
not  in  the  ascertainment  of  the  rule,  but  its 
application.    If  In  this  case  there  was  an  Ib- 
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sue  or  controversy  as  to  the  Intent  of  the  ai^ 
pellant,  and  the  other  offenses,  by  disclosing; 
a  system  of  conduct,  tend  to  solve  the  con- 
troversy, they  were  within  the  rule  admitting 
such  evidence.  That  appellant  assisted  la 
butchering  the  animal  in  question  at  night- 
time and  took  part  in  the  disposition  of  the 
meat  and  the  hide  of  the  animal  are  not  dis- 
puted questions.  Whether  he  actually  took 
the  animal  or  was  present  at  its  taking  Is 
disputed,  the  state's  testimony  showing  that 
he  did  do  it,  his  testimony  denying  it.  He 
claimed  to  have  been  the  employ^  of  Hoffman 
and  to  have  participated  in  butchering  the 
animal  and  disposing  of  the  meat  and  bide 
in  the  course  of  his  employment  without 
knowledge  of  the  theft  or  intent  to  partici- 
pate therein. 

The  state's  testimony  pointed  to  an  agree- 
ment between  Hoffman  and  ai^)ellant  to  en- 
gage in  the  business  of  stealing  cattle,  butdier- 
Ing  them  at  Hoffman's  house,  selling  the  hides 
and  the  meat,  and  dividing  the  proceeds. 
There  Vas  evidence  that  on  various  occasions 
appellant  had  taken  part  in  butchering  cat- 
tle at  Hoffman's  house  at  nighttime  and  had 
sold  the  hides  and  the  meat  The  state's 
theory  was  that  the  animal  in  question  was 
stolen  pursuant  to  snch  a  conspiracy,  and 
that  the  acts  proved  showing  appellant  took 
part  in  bntchering  cattle  at  Hoffman's  house 
at  night,  and  selling  hides  and  beef  on  vari- 
oos  previous  occasions;  were  the  parts  per- 
formed by  appellant  in  carrying  forward  the 
object  of  the  conspiracy  to  its  ultimate  pur- 
pose. To  sustain  this  theory  and  show  ap> 
pellant's  intent  proof  of  the  other  thefts  of 
cattle  dealt  with  in  the  same  manner  as  the 
one  In  question  was,  we  think,  admissible  in 
evidence.  Hlustrative  cases  are  CamarlUo  v. 
State,  68  8.  W.  795;  White  v.  State,  45 
Tex.  Cr.  R.  602,  79  8.  Wl  623;  Petty  v.  State, 
59  Tex.  Cr.  R.  591,  129  S.  W.  615. 

[4]  By  typographical  error  the  original 
opinion  described  the  charge  submitting  one 
of  appellant's  defenses  as  a  "specially  pre- 
pared charge."  It  should  have  said  "careful- 
ly prepared  charge."  It  is  quoted  in  the  opin- 
ion and  told  the  Jury  that  although  the  ani- 
mal was  stolen,  appellant's  acquittal  should 
follow  if  he  was  ignorant  of  the  theft,  wheth- 
er he  was  or  was  not  employed  by  Hoffman. 
In  insisting  that  the  evidence  raised  an  issue 
of  accomplice,  and  not  of  principal,  appellant 
reviews  decisions  noting  the  distinction  be- 
tween principal  and  accomplice,  and  stresses 
the  point  that  the  theft  is  completed  upon 
the  original  taking,  contending  that,  there  be- 
ing evidence  that  appellant  was  absent  at  the 
time  of  the  taking,  the  court  was  wrong  in 
concluding  that  he  might  nevertheless  be  a 
principal.  This  conclusion  of  the  court  is  not 
a  departure,  but  a  following  of  the  rulings 
of  this  court,  as  is  well  illustrated  in  Smith's 
Case,  21  Tex.  App.  120,  17  .S.  W.  552,  where- 
in M.  M.  Smith  was  on  trial  and  his  convic- 
tion sustained,  on  a  state  of  facts  showing 


that  while  M.  M.  Smith  was  at  borne  In  Park-  | 
er  county  40  miles  distant  other  parties  ' 
fraudulently  took  possession  of  cattle  in 
Erath  county,  drove  them  to  another  county,  , 
and  they  were  subsequently  driven  by  M.  31. 
Smith  to  Tarrant  county  for  the  purpose  ot 
sale.  M.  M.  Smith  was  held  as  a  principal  in 
the  original  taking  of  the  cattle  on  the  ground 
that  they  were  taken  pursuant  to  a  conspir- 
acy to  steal  them  and  sell  them  and  divide 
the  proceeds ;  his  part  of  the  conspiracy  being 
to  drive  the  cattle  to  Tarrant  county  and  seU 
them  after  they  were  taken.  In  deciding 
this  case  the  court  approved  the  distinction 
between  principal  and  accomplice  as  declared 
in  Cook's  Case,  14  Tex.  App.  96,  and  Bean 
V.  State,  17  Tex.  App.  61,  and  as  application 
of  the  principle  so  stated  to  the  facts  men- 
tioned cites  the  Welsh  Oase,  3  Tex.  App.  413, 
Scales  V.  State,  7  Tex.  App.  361,  McKeen  v. 
State,  7  Tex.  App.  631,  McCampbell  v.  State, 
9  Tex.  At^.  124,  36  Am.  R^.  726,  and  Cobea 
V.  State,  9  Tex.  App.  173,  and  OMicluded 
with  the  following  language: 

"As  before  stated,  evidence  in  proof  of  a  con- 
spiracy to  commit  crime  will  generally,  from 
the  nature  of  the  case,  be  circumstantiaL  It  is 
not  necessary  to  prove  that  the  defendants  came 
together  and  actually  agreed  in  terms  to  have 
that  design  and  pursue  it  by  common  means. 
If  it  be  proved  that  defendants  by  their  acts 
pursued  the  same  objects,  often  by  the  same 
means,  one  performing  one  part  and  another 
anothor  part  of  the  same,  so  ag  to  complete  it 
with  a  view  to  the  attainment  of  the  same  ob- 
ject, the  jury  will  be  justified  in  the  conclusion 
that  they  were  engaged  in  a  conspiracj  to  ef- 
fect that  object  (Slough's  Case  [O.  C]  5  Fed. 
680),  and  under  our  statute  such  acting  toeeth- 
er  would  make  aU  principal  offenders,  whether 
present  bodily  at  the  place  of  the  offense  or  not 
(Berry  v.  State,  4  Tex.  App.  402;  Heard  v. 
State,  9  Tex.  App.  1;  Wrieat  v.  State,  IS  Tor. 
App.  358),  and  they  are  all  principals  and  act- 
ing together  as  long  as  any  portion  or  object 
of  the  common  design  remains  incomplete;  in 
other  words,  until  the  full  purpose  and  object 
of  the  conspiracy  is  consummated  and  accom- 
plished. Honce,  'where  in  larceny  it  was  shown 
that  the  conspiracy  extended  as  well  to  the  di- 
viding of  the  stolen  goods  as  to  the  theft,  what 
one  did  between  the  stealing  and  the  dividing 
was  deemed  good  evidence  against  both.'  2  Biith. 
Crim.  Proc.  230,  citing  Scott  v.  State,  30  Ala. 
503.  This  doctrine  is  expressly  recognized  and 
adopted  by  us  in  O'Neal  v.  State,  14  Tex.  App. 
582,  and  the  same  rule  is  announced  in  Allen 
V.  State,  12  Lea  (Tcnn.)  424. 

"Now  in  applying  the  law  as  above  stated  to 
the  cB.se  in  hand,  if  Jim  and  Dave  Smith  w^re 
the  innocent  agents  of  M  M.  Bmith,  then  M. 
M.  Smith  was  a  principBl.  If  there  was  a  con- 
spiracy between  all  the  parties  to  commit  the 
theft,  the  part  to  be  done  by  Jim  and  Dare  l*- 
ing  to  take  the  property,  and  the  part  assipi"! 
to  M.  M.  Smith  b<'ing  the  sale  after  it  was  so 
taken,  then  till  were  principal  offenders." 

The  court's  charge  In  this  case  authorizes 
the  conviction  under  the  law  of  prlnrliials. 
and,  after  a  careful  review  of  the  subject  In 
the  light  of  the  motion  for  rehearing  and  the 
authorities  there  dted,  we  adhere  to  the  con- 
clusion reached  In  the  original  opinion  that 
the  facts  authorized  the  conviction  of  appel- 
lant as  a  principal,  although  at  the  time 
the  animal  was  actually  taken  be  was  nut 
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bodily  present.  If  It  was  taken  In  pursuance 
to  a  conspiracy  In  whicli  he  performed  a  part 
In  furtherance  of  the  common  design. 
The  motion  Is  orernded. 


LATHAM  T.  STATE.    (No.  4658.) 

(Court  of  Criminal  Appeals  of  Texas.    June  29, 
1917.) 

AsBAtJiiT  AND  Battery  «=»71— iNDXiciNa  As- 

BAni,T. 

Defendant  having  induced  another  to  make 
an  assault,  is  guilty  of  assault;  distinction  be- 
tween principal  and  accomplice  not  being  recog- 
nized in  misdemeanors. 

[£d.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  i  87.] 

Appeal  from  Cottle  County  CJourt;  W.  O. 
Jones,  Judge. 

A.  B.  Latham  was  convicted,  and  appeals. 
Affirmed. 

E.  B.  Hendricks,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  simple  assault,  his  punishment  being 
assessed  at  a  fine  of  $5. 

The  case  In  brief  Is  this:  Wllkerson  testi- 
fied that  defendant  said  he  would  give  any 
one  a  dollar  to  whip  Raymond  Berry.  "I 
told  him  that  I  could  whip  him,  and  that  If 
I  could  not  that  I  would  go  home  and  go  to 
bed.  The  defendant  thea  put  up  $1  with 
Fletcher  Boley,  and  by  agreement  was  to  pay 
the  dollar  to  me  when  I  whipped  Bayrocmd 
Berrj-.  We  then  left  the  cold  drink  stand 
and  went  to  the  Methodist  Churdi,  where  de- 
fendant and  myself  saw  some  other  hoys. 
I  asked  the  boys  If  they  had  seen  Haymond 
Berry,  and  told  them  that  I  was  going  to 
whip  him  when  I  found  him,  and  that  I 
would  set  the  cold  drinks  x^^  to  the  bunch." 
Finally  they  went  to  the  cold  drink  stand, 
and  these  other  boys  stopped  on  the  outside. 
Wllkerson  went  Inside  and  walked  up  to 
Raymond  Berry  and  asked  him  for  a  dime, 
and  was  Informed  by  Berry  that  he  did  not 
have  a  dime.   He  then  called  Berry  a  damned 

stingy ,  and  pulled  his  cap  down  over 

his  eyes.  Berry  then  pulled  Wllkerson's  cap 
down,  and  they  began  to  scuffle.  About  that 
time  Wllklns  put  Wllkerson  out  of  the  cold 
drink  stand,  and  Berry  came  out,  and  they 
both  went  around  the  building  about  50 
feet  and  "pulled  off  the  fight." 

^pellant  defended  somewhat  on  the  the- 
ory that  be  took  down  the  dollar  after  the 
trouble  In  the  cold  drink  stand,  and  told  wit- 
ness not  to  fight  on  his  account,  but  th^t  was 
after  the  scuffle  occurred  in  the  cold  drink 
stand.  This  witness  and  Berry  were  not 
good  friends,  and  had  not  been  for  some  time 
prior  to  the  fight  and  quorreL  This  witness 
says  he  was  not  expecting  the  dollar  for 
fighting  Berry,  because  appellant  told  him 
not  to  fight  Berry  on  his  account,  but  this 


was  after  the  scuffle.  This  is  the  substance 
of  the  case  without  going  further  Into  de- 
tails. 

TVhen  the  defendant  offered  the  dollar  to 
Wllkerson  to  fight  Berry,  and  Wllkerson  did 
fight  him,  or  make  an  assault  on  him  In  the 
cold  drink  stand,  this  was  an  assault  at  the 
instigation  of  the  defendant,  and  whether 
he  was  Immediately  present  or  not  would 
make  no  dlfterence.  All  parties  partlceps 
crlmlnls  to  and  Included  in  the  fight  would 
be  principals.  Tills  has  been  a  weU-settled 
proposition  In  Texas  since  the  case  of 
Houston  V.  State,  13  Tex.  App.  593.  That  It 
was  an  assault  by  Wllkerson  on  Berry  in 
the  cold  drink  stand  Is  not  to  be  questioned 
under  the  facts  stated,  and  these  seem  not  to 
be  controverted.  As  we  understand  this 
record,  there  Is  no  question  about  the  fact 
that  appellant  was  guilty  of  Inducing  Wllker- 
son to  make  this  assault  on  Berry,  and  that 
it  occurred  in  the  cold  drink  stand,  and  that 
he  was  responsible  whether  he  was  Im- 
mediately present  and  concurring  at  the  time 
or  not  Had  It  been  a  felony,  he  might  have 
been  considered  as  an  accomplice  but  the  dis- 
tinction between  accomplice  and  principal 
is  not  recognized  In  Texas  so  far  as  misde- 
meanors are  concerned,  and  this  has  been  so 
since  Houston  v.  State,  supra. 

Finding  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


PEACE  V.  STATE.     (Na  4660.) 

ipeals 
BIT.) 


(Court  of  Criminal  Appeals  of  Texas.    June  27. 
191- ' 


Cmuinal  Law   <3=»1144(13)— Appeai,— Rk- 
VIEW— Absence  of  Staiement  op  Facts. 
In  the  absence  of  a  statement  of  facts,  the 
sufficiency  of  the  evidence  to  support  conviction 
must  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S§  2901,  3031.] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Bert  Peace  was  convicted  of  burglary,  and 
he  appeals.    Affirmed. 

E.  B.  Hendricks,  Asst.  Atty.  Qen.,  for  the 
State. 

MORROW,  J.  Appellant  was  convicted  up- 
on sufficient  indictment  charging  burglary  of 
a  private  residence  and  punishment  fixed  at 
five  years'  confinement  In  the  penitentiary. 

The  record  contains  the  charge  submitting 
the  elements  of  the  offense.  It  was  a  Jury 
trial,  and  the  Judgment  appears  regular. 
There  are  no  bills  of  exceptions  pointing 
out  any  errors  In  the  procedure  or  unfair- 
ness In  the  trial,  and  the  record  contains 
no  statement  of  facts.  The  sufficiency  of 
the  evidence  must  be  presumed. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


0s>For  other  rmaes  roe  same  topic  and  KBV-NtJMBBB  in  all  Key-Numbered  Dlgesta  and  Indeze* 
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WARD  T.  STATE.    (Na  4568.) 

(Court  of  Criminal  Appeals  of  Texas.    June  29, 
1917.) 

1.  Witnesses  ®=3345(4)— Impeachment— Con- 
viction OF  Felony. 

Testimony  that  the  state's  witness  had  been 
convicted  in  1887  of  assault  with  intent  to  mur- 
der, and  served  three  years  in  the  penitentiary, 
having  been  released  in  1890,  was  inadmissible 
to  impeach  the  witness,  who  had  been  pardoned 
by  the  Governor,  supposedly  that  he  might  be  a 
witness,  the  conviction  having  been  too  remote. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1127.  1128.] 

2.  Witnesses  iS=»345(4)— Disquaukication— 
Impeachment — Conviction  of  Felont. 

A  conviction  of  felony  may  be  interposed  ei- 
ther as  a  disqualification  of  a  witness,  where 
there  is  no  pardon,  or,  in  case  of  pardon,  as 
a  matter  of  impeachment. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  1127.  1128.] 

Appeal  from  Austin  Connty  Court;  O.  S. 
Cumlngs,  Judge. 

George  Ward  was  convicted  of  violating  the 
pistol  law,  and  he  appeals.    Affirmed. 

C.  Douglas  Duncan,  of  Bellvllle,  for  ap- 
pellant. E.  B.  Hendricks,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
violating  the  pistol  law. 

There  is  but  one  question  in  the'  case. 
The  witness  Brown  makes  out  the  state's  case 
by  showing  that  appellant  had  the  pistol 
under  circumstances  under  which  he  was  not 
justified.  It  developed  on  the  trial  that 
Brovra  had  been  convicted  in  1887  of  assault 
with  intent  to  murder,  and  served  three  years 
in  the  penitentiary,  under  the  said  conviction. 
One  or  more  attempts  had  been  made  to 
induce  the  Grovemor  of  the  state  some  years 
ago  to  grant  him  a  pardon.  These  were 
not  successful.  In  the  early  part  of  the  cur- 
rent year  application  was  made  by  the  coun- 
ty attorney  for  a  pardon  for  Brown  that  be 
might  be  a  witness  supposedly  In  this  case. 
The  pardon  was  granted.  All  this  la  made 
to  appear,  and  appellant  seems  to  have  in- 
terposed this  conviction  as  a  disqualification 
of  Brown.  This  contention  was  met  with  the 
pardon,  and  he  then  offered  to  prove  the  con- 
viction as  a  matter  of  impeachment.  The 
ruling  of  the  court  with  reference  to  this 
whole  proposition  is  presented  for  revision. 

[1,  2]  We  are  of  opinion  the  court  did  not 
err  in  rejecting  the  testimony  as  a  matter  of 
impeachment.  He  had  been  out  of  the  peni- 
tentiary since  the  year  1890,  practically  27 
years  before  the  pardon  was  granted.  A 
conviction  for  felony  may  be  interposed 
either  as  a  disqualification  where  there  is  no 
jmrdon,  or,  in  case  of  pardon,  as  a  matter 
of  impeachment,  but  where  long  time  has 
elapsed,  as  in  this  case,  such  conviction  can- 
not be  used  for  the  purpose  of  Impeachment. 
The  conviction  was   too   remote.     This  has 


been  the  subject  of  a  great  many  declsio[< 
Had  the  conviction  been  of  recent  years  aad 
within  the  rules  laid  down  and  followed  V 
this  court,  It  would  have  been  error  to  ni-: 
the  testimony  for  impeachment,  but  wb«R 
such  length  of  time  has  elapsed  as  bere  sbi'Vi 
such  testimony  is  not  admissible.  It  is  im- 
necessaiy  to  cite  the  cases.  The  matter  c! 
Impeachment  does  not  relate  to  the  time  ci 
the  pardon;  it  relates  to  tbe  time  of  cd:- 
victlon. 

Finding  no  error  In  tbe  record,  tbe  Jul;- 
ment  is  ordered  to  be  affirmed. 


SHIPP  V.  STATE.    (No.  4331.) 

(Oonrt  of  Criminal  Appeals  of  Texas.    Apr!  i 
1917.     On  Motion  for  Refaeatinc 
May  23, 1917.) 

1.  Ceiminai,  Law  «=>678(3)  —  Eixcnos  n 
Coubt  between  Counts  in  Indictment. 

In  Texas,  the  trial  judge,  by  selectin:  t:' 
count  in  the  indictment  on  which  the  jur;  diiJ 
pass,  electa  for  tbe  state. 

[Ed.  Note. — For  other  cases,  see  CrimicU 
Law,  Cent  Dig.  §  1581.] 

2.  Chimin AL  Law  «=3770(1)— Instbuctioss- 
Election  Between  Counts  of  I:»DicTJn:v:. 

The  state,  through  the  trial  jadse,  farti:.- 
selected  the  second  count  of  the  indictmect  as 
that  on  which  the  jury  should  pass,  the  vhsrtt 
should  have  submitted  the  issues  under  the  i.- 
legations  of  such  count 

[Ed.    Note.— For   other   cases,    see    CriiaiDs: 
Law,  Cent  Dig.  |  1806.] 
S.  Pebjcrt  «=>6— Statutes— "Pai^«  Sweai- 

INO"— "Pebjuby." 
Under  Pen.  Code  1911,  art*.  804  and  3U. 
defining  perjury  and  false  swearing,  if  a  wit- 
ness in  a  civil  case  had  testified  falsely,  or  l: ' 
signed  a  false  affidavit  in  support  of  motioc  '.< 
new  trial  that  his  former  testimony  was  itit 
he  would  have  been  guilty  of  perjury,  bnt  k 
would  not  have  been  guilty  of  false  swnri!i^ 
"false  swearing"  being  where  any  person  >> 
libcrately  or  willfully  under  oath  or  affirman'a 
makes  a  false  statement  by  a  voluntary  dedtrt- 
tion  or  affidavit  which  was  not  required  by  !*■ 
or  made  in  the  course  of  a  judicial  proceediu. 
while  "perjury"  is  a  false  statement,  writtea  -r 
verbal,  made  under  sanction  of  an  oath,  etc.  nec- 
essary for  the  prosecution  or  defense  of  any  pri- 
vate right  or  for  the  ends  of  public  justice. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Ceit 
Dig.  §§  7-17. 

For  other  definitions,  see  Words  and  Pbr^^^-?. 
First  and  Second  Series,  False  Swearing;  Pft- 
jury.] 

4.  CananAL   Law    €=>44  —  "Attempt"  to 
Commit  Cbims. 

Where  an  act  is  done  with  the  intent  t-^ 
commit  a  crime,  and  tending,  but  failing:,  to  •!• 
feet  its  commission,  it  is  an  attempt  to  comet 
the  ultimate  crime;  "attempt"  l>eing  an  int  :: 
to  do  a  thing,  coupled  with  an  act  which  uci 
short  of  the  thing  intended. 

[Ed.  ■  Note.— For  other  cases,  see  Crimiii 
Law,  Cent  Dig.  §  61. 

For  other  definitions,  see  Words  and  Phra«i 
First  and  Second  Series,  Attempt] 

5.  Criminal  Law  9=3814(5) — Ix8tructio\s- 
CoMMissioH     OF    Offbnbh    Oth£k    Tk.v>' 

ChlABOED. 

The  trial  court  improperly  instrncteil  tl* 
jury  that  under  an  allegation  ot  defendant's  s'- 
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tempt  to  induce  a  third  person  to  commit  pep- 
jury  they  would  be  justified  in  conTlctiiig  of  an 
attempt  to  induce  false  sweariiiK. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  S  WTOO 

8.  Febjurt  «=5>29(2)— Pboof  or  Au^oationb. 

In  a  prosecution  for  attempting  to  induce 
another  to  commit  perjury  or  false  swearing, 
where  the  indictment  alleged  that  all  of  the  tes- 
timony in  a  civil  case  given  by  such  other  was 
true,  and  that  hia  affidavit,  supporting  motion 
for  new  trial,  that  he  had  testified  falsely  was 
false  as  a  whole,  it  was  incumbent  that  the 
state's  proof  or  evidence  should  prove  the  truth 
of  aU  the  testimony  set  out  in  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  SS  98,  99.  1 

7.  PBBJtTRT  «=>37(1)  —  iKaTBUCTlONS  —  PBOOF 
or  AlXEGATIONS. 
In  a  prosecution  for  an  attempt  to  Induce 
another  to  commit  perjury  or  false  swearing  by 
making  a  false  affidavit,  the  state  having  alleged 
the  general  false  statement  in  solido,  the  court 
was  required  to  charge  that  to  convict  the  en- 
tire affidavit  must  be  proven  false. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  i  134.] 

R  Pebjukt  «=5>37(4)  —  Fame  Affidavit  — 
Proof. 
In  a  prosecution  for  an  attempt  to  induce 
another  to  commit  perjury  or  false  swearing  by 
filing,  in  support  or  motion  for  new  trial,  false 
affidavit  falsifying  testimony,  the  falsity  of  the 
affidavit  must  be  proved  by  two  credible  wib- 
nesses,  or  one  credible  witness,  supported  by 
the  necessary  statutory  corroboration. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  S  13&] 

9.  Ckimirax  Law  «=>683(1)— Bebuttal  Evi- 

DBRCX. 

In  a  prosecntion  for  an  attempt  to  induce 
another  to  commit  perjury  or  false  swearing, 
any  testimony  offered  by  defendant  to  meet  that 
Introduced  by  the  state,  combating  or  explain- 
ing, fayorably  to  defendant,  the  testimony  in- 
troduced by  the  state,  should  be  admitted,  since 
wherever  one  party  introduces  a  fact  thought 
to  be  beneficial,  the  opposite  party  has  a  right 
to  meet  it  in  any  legitimate  available  way. 

[Ed.    Note. — For   other    cases,    see   Criminal 
Law,  Cent.  Dig.  f{  1615, 1617.] 

10.  Pebjtjbt   «=»32(9)  —  Attempt— Evidence. 
In  a  prosecution  for  an  attempt  to  Induce 

another  to  commit  perjury  or  false  swearing  by 
maUng  a  false  affidavit,  in  support  of  motion 
for  new  trial,  that  his  testimony  in  a  civil  case 
had  been  false,  defendant  had  the  legal  right  to 
disprove  any  fact  relied  on  by  the  state  as  to 
the  truth  of  the  evidence  given  by  the  witness 
In  the  civil  case,  and  to  show  the  fallacy  of  any 
and  all  of  such  evidence,  though  the  state  in- 
troduced onl^K  that  part  of  the  witness'  testi- 
mony atated  in  the  Indictment. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  f  116.] 

11.  Pebjubt  ♦=»82(9)—Attejjpt— Evidence. 
In  a  prosecntion  for  an  attempt  to  induce 

another  to  commit  perjury  or  false  swearing  by 
filing,  in  support  of  motion  for  new  trial  a  false 
affidavit  falsifying  testimony,  defendant  had 
right  to  show  truthfulness  of  witness'  affidavit 
by  direct  or  drcnmstantial  evidence,  by  im- 
peachment ot  the  witness,  or  by  attack  on  cir- 
cumstances corroborating  the  witness. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Dig.  f  116.] 


On  Motion  for  Rehearing. 

12.  Pebjubt  •=»&— Affidavit  with  Motion 
fob  New  Tbial. 

A  false  affidavit,  obtained  and  filed  with 
motion  for  new  trial,  to  be  used  on  the  motion, 
was  in  a  judicial  proceeding,  so  that  any  falsity 
in  it  constituted  perjury  rather  than  false  swear- 
ing. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  §S  7-17.] 

13.  Criminal  Law  iS=»95C(2)  —  New  Tbial  — 
Motion- Evidence. 

By  direct  provision  of  statute,  the  trial 
court  may  hear  evidence  on  motion  for  new 
trial,  either  by  affidavit  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2374.] 

14.  Pebjuby  «=>10— FruNQ  or  False  Affi- 
■  DAVIT  in  Judicial  Pboceedino. 

The  fact  that  a  false  affidavit  filed  in  a  ju- 
dicial proceeding,  such  as  a  motion  for  new 
trial,  was  or  was  not  attached  to  the  motion  did 
not  affect  the  question  of  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent 
Dig.  |{  36,  37.] 

15.  Pebjubt  €=3l3— False  Affidavit. 
Where  defendant  attempted  to  bribe  a  wit- 
ness in  a  civil  case  to  malie  a  false  affidavit  in 
support  of  motion  for  new  trial,  that  his  own 
testimony  in  the  case  had  been  false,  if  the  wit- 
ness made  such  false  affidavit  it  was  perjury. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Dig.  i  61%.] 

16.  Pebjubt  «Bb37(i)— Indiotment^Inbtbuc- 
noN. 

In  a  prosecution  for  an  attempt  to  induce 
another  to  commit  perjury  by  filing,  In  support 
of  motion  for  new  trial,  false  affidavit  falsify- 
ing testimony,  where  the  state  charged  specifi- 
cally a  particular  amount  of  money  offered  the 
witness  to  change  his  testimony  and  swear  false- 
ly, it  was  bound  by  the  allegation,  and  the  court 
improperly  instructed  that  the  jury  should  find 
defendant  guilty  if  he  sought  "by  any  means"  to 
induce  the  witness  to  commit  perjury. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent. 
Dig.  {  134.] 

Prendergast  J.,  dissenting. 

Appeal  from  District  Court,  Bexar  County ; 
W.  S.  Anderson,  Judge. 

S.  E.  Sbipp  was  convicted  of  an  attempt  to 
Induce  another  to  commit  false  swearing, 
and  he  appeals.  Judgment  reversed,  and 
cause  remanded. 

Norton  &  Brown,  of  San  Antonio,  for  ap- 
pellant W.  C.  Linden,  Dist.  Atty.,  of  Ban 
Antonio,  and  E.  B.  Hendricks,  Asst.  Atty. 
Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  attempt  to  Induce  Earl  Marshall 
to  cmnmlt  false  swearing.  The  Indictment 
contains  two  counts;  the  first  charges  ap- 
pellant with  attempting  to  Induce  Elarl  Mar- 
shall to  commit  false  swearing,  and  the 
second  with  attempting  to  induce  htm  to 
.commit  perjury. 

Without  copying  the  count  submitted  by 
the  court  to  the  Jury,  it  substantially  alleges 
that  there  was  a  trial  in  the  district  court 
of  Bexar  county,  Tex.,  between  S.  P.  Cunning- 
ham, plaintiff,  and  the  San  Antonio  &  Aran- 
sas    Pass     Railway     Company,     defendant 
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wherein  the  plaintiff  had  sued  the  defendant, 
for  personal  injuries.  On  the  trial  of  that 
case  Marshall  was  a  witness,  and  dellrerrd 
testimony  material,  and  It  Is  so  alleged,  for 
the  railroad  and  against  Cunningham.  This 
testimony  covers  two  or  more  pages  of  the 
Indictment,  but  Is  not  here  repeated.  It  Is 
further  alleged,  after  the  verdict  In  favor 
of  the  railway  company,  Cunningham  filed 
a  motion  for  a  new  trial,  and  that  appellant 
undertook  to  Induce  Marshall  to  make  an 
affidavit  to  be  used  In  connection  with  that 
motion.  It  is  alleged  the  case  was  still  pend- 
ing, and  the  affidavit  was  to  be  used  in 
connection  with  the  motion  for  new  trial. 
The  affidavit  sought  to  be  obtained  is  thus  al. 
leged  In  the  indictment: 

"I,  Earl  Marshall,  without  any  solicitation  on 
the  part  of  any  one  and  of  my  own  free  will  and 
accord  do  bereby  make  this  statement:  Through 
prejudice  for  Mr.  John  Sehorn  tor  having  me 
fivbpoenaed.  Will  Morrisa  for  not  trying  my  case 
when  I  thought  he  should  have  done  so,  for 
Frank  McCloskey  because  he  agreed  to  adv.ince 
me  $S0.00  per  month  and  cut  me  down  to  $6.00 
per  week  and  for  Mrs.  Cunningham,  Sam  and 
bemiss  Cunningham  for  interfering  with  Miss 
Helen  Cunningham  and  myself  and  preventing 
us  from  getting  married.  For  all  of  the  above 
reasons,  I  testified  falsely  against  Sam  Cunning- 
ham in  the  Forty-Fifth  district  court  when  he 
was  suing  the  San  Antonio  &  Aransas  Pass 
Railway  Company  for  damages  for  personal  in- 
juries to  himself  and  through  the  solicitation  of 
representatives  for  the  San  Antonio  &  Aransas 
Pass  Railway  Company  I  was  induced  to  tes- 
tify against  Sam  Cunningham  in  his  suit  for 
dnam^os  against  the  S^  Antonio  ft  Aransas 
Pass  Railway  Company.  Whereas  in  truth  and 
in  fact  the  said  S.  E.  Sbipp,  at  the  time  that  be 
so  solicited  and  endeavored  to  persuade  and  at- 
tempted to  induce  the  said  Earl  Marshall  to 
falsely  and  corruptly  swear  as  aforesaid,  well 
knew  that  the  said  testimony  given  by  the  said 
Earl  Marshall  upon  the  former  trial  of  the  said 
case  of  the  said  S.  P.  Cunningham  versus  the 
San  Antonio  and  Aransas  Poss  Railway  Com- 
pany, as  hereinbefore  set  out,  was  true,  and 
which  said  statement  so  attempted  by  the  said 
S.  E.  Shipp  to  be  induced  to  be  made  by  the  said 
Earl  Marshall,  be,  the  said  S.  E.  Shipp,  then 
and  there  well  knew  to  be  false,  and  would.  If 
so  made  by  the  said  Earl  Marshall  in  the  man- 
ner and  form  as  aforesaid,  be  corruptly,  deliber- 
ately, and  willfully  false,  against  the  peace  and 
dignity  of  the  state." 

The  court  submitted  in  his  charge  only  the 
second  count  of  the  indictment,  which  alleged 
appellant  sought  and  attempted  to  induce 
Earl  Marshall  to  commit  perjury  In  connec- 
tion with  the  motion  for  new  trial.  The 
court  In  his  charge  begins  the  charge  with 
tills  general  statement: 

"In  this  case  the  defendant  stands  charged 
by  indictment  with  the  offense  of  attempting  to 
Induce  one  Earl  Marshall,  to  swear  falsely,  as 
charged  in  the  second  count  in  the  indictment, 
and  to  the  statement  therein  contained,  said  of- 
fense alleged  to  have  been  committed  in  the 
county  of  Bexar,  and  state  of  Texas,  on  or 
about  the  2d  day  of  February,  1016." 

After  giving  some  definitions  the  court 
again  stated  to  the  Jury : 

"As  heretofore  related  to  you,  and  as  charged 
In  the  second  count  of  the  indictment  herein, 
for  which  the  defendant  is  now  upon  trial,  which 
said  offense  is  defined  by  statute  as  follows:  'If 
any  person  shall,  by  any  means  whatever,  cor> 


roptly  attempt  to  induce  another  to  commit  the 
offense  of  false  swearing,  he  shall  be  pnnisbed 
by  imprisonment,' "  etc. 

[1]  If  appellant  did,  as  charged  in  the 
second  count  of  the  indictment,  seek  to  In- 
duce Earl  Marshall  to  file  a  false  affidavit  to 
be  attached  to  the  motion  for  new  trial  by 
Cunningham,  it  was  thought  to  be  benefldal 
to  Cunningham  in  attempting  to  set  aside 
the  verdict  of  the  Jury  wliich  had  been  ren- 
dered adversely  to  him,  and  place  him  in  the 
attitude  of  again  trying  the  case,  or  hav- 
ing the  legal  right  to  try  the  case  on  his  peti- 
tion for  the  alleged  damages  by  the  railway 
company  to  his  person.  The  Judge,  having 
selected  the  counb  in  the  indictment,  elected 
for  the  state  the  case  upon  which  the  jury 
should  pass.  This  Is  the  settled  law  in  Tex- 
as.   It  amounted  to  an  election  by  the  state. 

[2]  Having  selected  the  second  count,  the 
charge  should  have  submitted  the  Issues  un- 
der the  allegations  of  that  count.  This  count 
charged  an  attempt  on  the  part  of  appel- 
lant to  Induce  Earl  Marshall  to  commit  per- 
jury by  reason  of  the  false  affidavit  to  be 
used  in  connection  with  the  motion  for  new 
trial.  This  cotmt,  had  it  been  proved,  would 
not  have  stated  an  attempt  to  induce  false 
swearing,  but  only  an  attempt  to  induce  Mar- 
shall to  commit  perjury. 

[3]  If  Marshall  had  testified  as  requested 
by  appellant,  or  had  signed  the  affidavit  set 
out  that  his  former  testimony  was  false,  it 
would  hate  constituted  perjury  if  false.  It 
oould  not  have  constituted  false  swearing. 
The  court  submitted  only  the  Issue  of  false 
swearing.  Ttils  he  could  not  do  under  the 
second  count,  because  false  swearing  was  not 
therrin  charged,  nor  was  an  attempt  therein 
charged  to  induce  the  party  to  commit  false 
swearing  alleged.  From  no  viewpoint  of  the 
case  could  this  be  false  swearing  had  Mat^ 
shall  signed  the  affidavit  to  be  used,  and  it 
had  been  in  fact  used  in  connection  with  the 
motion  for  new  trial.  The  court  nowhere  de- 
fines perjury,  and  did  not  submit  any  issue 
with  reference  to  perjury,  but  confines  his 
Instruction  entirely  to  false  swearing. 

Under  article  301  as  found  in  Mr.  Branch's 
Ann.  P.  C,  at  page  4C9,  it  is  stated  that  per- 
jury is  a  false  statemoit,  either  written  or 
verbal,  made  under  the  sanction  of  an  oath, 
or  such  affirmation  as  is  by  law  equivalent  to 
an  oath  and  administered  under  circumstanc- 
es in  which  an  oath  or  affirmation  is  required 
by  law,  or  is  necessary  for  the  prosecution 
or  defense  of  any  private  right,  or  for  the 
ends  of  public  Justice.  Article  312  of  the 
same  work,  provides  that  false  swearing  is 
where  any  person  shall  deliberately  and  will- 
fully, under  oath  or  affirmation,  etc.,  make  a 
false  statement  by  a  voluntary  declaration  or 
affidavit,  which  is  not  required  by  law  or 
made  in  the  course  of  a  Judicial  proceedins. 
These  statutes  mark  the  difference  between 
perjury  and  false  swearing  as  defined  by  the 
Legislature.  Had  Marshall  been  induced  to 
make  the  affidavit  set  out  ta  be  attadied  to 
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the  motion  for.  new  trial  In  the  civil  suit.  It 
would  bare  been  In  a  Judicial  proceeding, 
and  It  would  also  be  made  under  such  clr- 
camstances  that  It  could  or  would  be  used  In 
a  prosecution  or  defehse  of  private  rights. 
It  was  intended  to  assist  Cunningham  in 
obtaining  a  new  trial  in  the  damage  suit 
which  he  had  lost  and  the  railway  company 
had  won.  The  new  trial  motion  had  l)een 
made  by  Cunningham  to  have  this  judgment 
set  aside  and  himself  awarded  a  new  trial. 
The  case  was  still  pending  in  court  and  had 
not  been  decided.  The  finality  of  the  pro- 
ceeding bad  not  been  reached.  Had  Cun- 
ningham obtained  a  new  trial  with  this  alB- 
davlt  attached,  it  would  have  been  in  a  Ju- 
dicial proceeding,  and  it  would  have  placed 
lilm  In  a  different  and  much  better  light  than 
he  was  before  a  new  trial  was  obtained. 
This  affidavit  was  Intended  to  be  used,  or  the 
testimony  of  Earl  Marshall  to  be,  in  con- 
nection with  the  motion  for  new  trial,  to 
show  that  bis  former  testimony  was  fttlse. 
The  allegation  was  that  Marshall's  testimony 
on  the  former  trial  was  true,  and  the  affida- 
vit, bad  it  been  made,  would  have  been  so 
made  for  the  purpose  and  with  the  Intent 
to  show  his  former  testimony  false  and  to  ob- 
tain a  new  trial.  This  brought  the  direct 
issue  as  to  Marshall's  attitude  in  the  trial 
of  the  case  as  to  Its  i)Osltlon  had  the  motion 
for  new  trial  been  obtained.  A  motion  for 
new  trial  in  a  pending  litigation  Is  necessari- 
ly a  part  of  a  Judicial  proceeding.  There- 
fore had  the  affidavit  been  made  In  connec- 
tion with  the  motloD  for  new  trial,  and  had 
been  used  In  any  way  In  connection  with 
that  case.  It  would  have  been  jjerjury,  and 
could  not  be  false  swearing.  An  attempt, 
therefore,  to  Induce  Marshall  to  make  that 
affidavit  to  be  so  used  would  be  an  attempt  to 
induce  him  to  commit  perjury. 

[4]  The  authorities  seem  to  be  uniform 
that  where  an  act  Is  done  with  the  intent  to 
commit  a  crime,  and  tending,  but  failing,  to 
effect  its  commission,  there  Is  an  attempt  to 
commit  the  nltlmate  crime,  which  In  this 
connection  would  he  perjury  under  the  In- 
dictment. There  are  a  great  many  author- 
ities whch  might  be  dted  to  support  this 
proposition,  but  It  Is  deemed  hardly  neces- 
sary. The  word  "attempt"  may  be  defined  as 
an  intent  to  do  a  thing,  coupled  with  an  act 
which  falls  short  of  the  thing  intended.  The 
word  "attempt"  may  also  be  given  this  defi- 
nition: It  implies  an  intent  formed,  and  also 
an  endeavor  to  commit  the  offense.  In  other 
words,  an  attempt  to  commit  crime  is  com- 
poBeA  of  two  elements:  First,  the  Intent  to 
commit;  sectmd,  a  direct,  ineffectual  at- 
tempt towards  Its  commission.  It  may  be 
further  defined  as  consisting,  perhaps,  of 
three  elements;  the  Intent  to  commit  the 
crime,  the  performance  of  some  act  toward 
the  commission  of  the  crime,  and  the  failure 
to  consummate  Its  commission.  It  falls  short 
of  the  thing  Intended.  In  Brown  v.  State, 
27  Tex.  App.  330,  11  S.  W.  412,  It  is  said: 


"An  attempt  is  committed  only  when  there  is 
a  Bpepific  Intent  to  do  a  particular  criminal 
tiling,  which  intent  imparts  a  special  culpability 
to  the  act  performed  toward  the  doing.  It  can- 
not be  founded  on  mere  general  malevolence. 
When  we  say  a  man  attempted  to  do  a  thio;, 
we  mean  that  he  intended  to  do  specifically  it, 
and  proceeded  a  certain  way  in  the  doing." 

It  Is  also  held  In  State  v.  Mitchell,  170  Mo. 
633,  71  S.  W.  175,  177,  94  Am.  St  Rep.  703, 
that  "the  only  safe  rule  Is  that  the  attempt  Is 
complete  and  punishable  when  an  act  Is  done 
with  Intent  to  commit  the  crime  which  Is 
adapted  to  the  perpetration  of  It,  whether 
the  purpose  fails  by  reason  of  Interruption  or 
for  other  extrinsic  cause,"  etc.  We  speak 
here  of  an  attempt  in  the  sense  In  which 
these  definitions  are  given,  and  many  of  these 
are  found  In  volume  1,  Words  and  Phrases, 
under  the  head  of  "Attempt." 

[S]  There  would  be  no  question  of  this 
proposition  had  appellant  succeeded  in  induc- 
ing Marshall  to  file  the  affidavit  which  he 
purposed  to  secure  from  him  had  Marshall 
sworn  as  desired.  The  complete  act  would 
have  l)een  perjury  by  Marshall  t>ecause  It 
Involved  the  private  rights  of  the  parties  liti- 
gant, and  would  have  been  in  a  Judicial  pro- 
ceeding. It  would  therefore  logically  fol- 
low, and  necessarily  so,  that  under  such  cir- 
cumstances the  attempt  would  be  to  induce 
Marshall  to  commit  perjury,  not  false  swear- 
ing. It  could  not  be  held  under  such  cir- 
cumstances that  appellant  was  trying  to 
suborn  Marshall  to  commit  false  swearing 
when  the  very  thing  sought  to  be  accomplish- 
ed was  perjury,  and  the  accomplishment  of 
which  could  only  have  l)€en  perjury.  Article 
319  of  Branch's  Annotated  Penal  Code  pro- 
Tides  that,  If  any  person  shall,  by  any  means 
whatever,  corruptly  attempt  to  Induce  anoth- 
er to  commit  the  offense  of  perjury,  or  false 
swearing,  he  shall  be  punished  by  Imprison- 
ment in  the  i>enltentiary.  In  passing  upon 
this  phase  of  the  law  we  would  necessarily 
have  to  refer  to  the  constituent  elements  of 
the  two  offenses,  perjury  and  false  swearing, 
in  order  to  ascertain  what  the  purpose  of  the 
party  was  in  attempting  to  induce  the  perjury 
or  the  false  swearing.  This  being  true,  It 
is  evident  that  if  appellant  was  guilty  of  vio- 
lating this  statute,  it  would  be  by  seeking  to 
Induce  Marshall  to  commit  perjury.  The 
court  does  not  charge  upon  perjury,  Irat  only 
upon  the  question  of  false  swearing.  There- 
fore, the  court  did  not  submit  the  issue  set 
out  in  the  second  count,  but  Instructed  the 
Jury  that  under  an  allegation  of  an  attempt 
to  Induce  Marshall  to  commit  perjury,  they 
would  be  Justified  in  convicting  of  an  attempt 
to  Induce  false  swearing.  In  other  words, 
the  Indictment  charged  one  offense  and  the 
court  authorized  the  jury  to  convict  of  anoth- 
er, which  was  not  set  out  In  the  count  nor 
Included  within  it  For  tills  reason  the  Judg- 
ment must  be  reversed. 

[6]  There  are  a  great  many  exceptions  in 
the  record,  presented  in  divers  ways.  With- 
out going  Into  these  matters  specifically,  it. 
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will  be  noticed  that  the  testimony  delivered 
by  Marshall  as  set  out  In  the  Indictment  in 
the  trial  of  the  cItU  case  was  alleged  to  be 
tme.  The  affidavit  sought  to  be  signed  by 
Marshall  alleged  that  all  of  these  matters 
were  false,  and  gave  reasons  why  they  were 
false.  The  Indictment  alleged  generally  all 
of  the  delivered  testimony  was  tme,  and  that 
the  affidavit  as  a  whole  was  false.  The 
pleader  having  so  declared  rendered  It  in- 
cumbent that  the  proof  or  evidence  should 
correspond.  Under  this  statement  the  prose- 
cution would  be  required  to  prove  that  all  the 
testimony  set  out  in  the  Indictment  was  true ; 
not  a  portion  of  it,  but  in  Its  entirety. 
.  [7]  Having  alleged  the  general  false  state- 
ment in  soUdo,  the  court  was  required  also 
to  charge  that  in  order  to  convict  from  this 
standpoint,  the  entire  affidavit  would  have 
to  be  shown  false.  The  indictment  did  not 
allege  In  different  averments  that  this  or  tliat 
part  of  the  false  affidavit  was  false,  but  al- 
leged it  generally  In  its  entirety.  It,  there- 
fore, became  tncumbezit  upon  the  state  to  so 
prove,  and  the  court  should  have  instructed 
the  Jury  that,  before  they  could  convict,  the 
entire  testimony  .was  true,  and  the  entire 
affidavit  was  false.  This  was  not  done,  and 
exception  was  reserved. 

There  are  several  exceptions  to  the  charge, 
some  of  which  are  well  taken.  Among  oth- 
ers, exception  was  reserved  to  the  charge  of 
the  court  with  reference  to  accomplice  testi- 
mony, and  special  instructions  requested  to 
cover  the  deficiency.  These  were  refused. 
They  should  have  been  given. 

[I]  The  Jury  should  also  have  been  In- 
structed that  the  falsity  most  be  proved  by 
two  credible  witnesses,  or  one  credible  wit- 
ness, supported  by  the  necessary  statutoi'y 
corroboration. 

It  is  also  insisted  that  some  witnesses  who 
seemed  to  have  figured  largely  in  connection 
with  Marshall  and  schemed  to  induce  him  to 
make  the  false  affidavit  were  accomplices,  or 
at  least  the  question  should  have  been  sub- 
mitted to  the  Jury  for  their  determination. 
We  are  of  opinion  that  their  connection  Is 
such  that  the  rule  laid  down  In  Dever  v. 
State,  37  Tex.  Cr.  B.  396,  30  S.  W.  1071,  was 
applicable.  It  is  unnecessary  to  go  into  the 
statement  about  this  matter,  but  if  upon 
another  trial  the  testimony  should  develop  as 
in  this  case  with  reference  to  this  matter, 
we  think  it  should  be  left  to  the  determina- 
tion of  the  Jury  by  an  appropriate  instruction. 

[9]  There  are  quite  a  lot  of  other  bills  of 
exception  with  reference  to  the  rejection  and 
admission  of  testlm<niy.  Without  going 
Into  a  detailed  statement  of  these  matters, 
if  there  should  be  another  trial,  we  say.  In 
a  general  way,  that  any  testimony  offered 
by  the  defendant  to  meet  that  introduced  by 
the  state,  which  combated  or  explained  favor- 
ably to  the  defendant  that  introduced  by  the 
state,  should  be  admitted.  It  is  not  the  pur- 
pose here  to  go  Into  a  detailed  review  of  that 


question.  A  general  rule  may  be  stated  that, 
wherever  one  party  Introdnces  a  fact  which 
Is  thought  to  be  beneficial,  or  whether  bene- 
ficial or  not.  Is  Introduced,  the  opposite  party 
has  the  right  to  meet  it  in  any  legitimate 
available  way  by  testimony.  Either  side 
always  has  the  right  to  meet  or  explain  any 
fact  Introduced  against  him.  This  Is  a  funda- 
mental rule. 

[1 0]  There  are  quite  a  number  ot  questions 
arising  on  the  record  which.  If  treated  at 
length,  would  require  a  very  lengthy  opinion. 
It  is  thought  these  matters  can  be  disposed 
of  by  writing  In  a  general  way.  The  Indict- 
ment avers  the  truth  of  Marshall's  testimony 
and  its  materiality  as  delivered  in  the  dvll 
case.  This  was  one  ot  the  leading  Issues  al- 
leged, and  is  a  basis  ^or  the  allegation  of  the 
false  affidavit  The  state's  theory  was  and 
is  that  Marshall's  evidence  In  the  civil  case 
was  true,  and  appellant  was  seeking  to  In- 
duce him  to  swear  that  It  was  false,  and  this 
affidavit  was  to  be  used  In  the  motion  for  new 
trial.  If  his  evidence  .was  false,  the  state 
would  necessarily  fail  to  prove  its  case,  be- 
cause its  truth  had  been  alleged  In  the  in- 
dictment In  this  connection  the  state  in- 
troduced only  that  part  of  Marshall's  testi- 
mony delivered  in  the  dvll  case  which  la 
stated  in  the  Indictment  Upon  the  Introduc- 
tion ot  this  portion  of  Marshall's  testimony, 
the  district  attorney  ahnounced  to  the  oonrt 
that  the  state  would  go  no  farther  Into 
Marshall's  testimony,  and  would  not  use  other 
portions  of  it  As  a  part  of  defendant's  case 
he  offered  much  of  Marshall's  evidence,  espe- 
cially that  elicited  on  his  cross-examination 
in  the  civil  case.  This  was  done  to  weaken, 
if  not  to  impeach,  the  testimony  of  Marshall 
as  set  out  In  the  indictment  The  state  In- 
troduced other  evidence  which  was  sought  to 
be  attacked  by  defendant  on  cross-examina- 
tion of  Marshall  and  other  witnesses  and 
more  fully  developing  the  matters  so  elicited 
by  the  state.  This  was  all  ruled  out  by  the 
court,  and  exceptions  were  properly  reserved. 
The  state  was  called  upon  to  prove  Its  case 
to  the  exclusion  of  the  reasonable  doubt  of 
guilt  and  overcome  the  presumption  of  Inno- 
cence. The  alleged  truth  of  Marshall's  tes- 
timony in  the  civil  case  necessarily  had  to  be 
shown,  because  it  was  averred  in  the  indict- 
ment Ai^ellant  .was  not  called  upon  to  show 
its  falsity,  and  was  not  required  to  introduce 
any  evldmce  until  the  state  had  at  least 
made  against  him  a  prima  falce  case.  Apix^I- 
lant,  therefore,  had  the  legal  right  to  dis- 
prove any  fact  relied  on  by  the  state,  and 
to  show  the  falsity  of  any  and  aU  of  snrfa 
evidence.  The  court  was  in  error,  therefore. 
In  refusing  to  permit  such  portions  of  Mar- 
shall's testimony  In  the  civil  case  which  was 
sought  by  the  defendant,  and  which  tended 
to  Impair,  weaken,  or  Impeach  that  set  out 
In  the  Indictment. 

[11]  Again,  having  alleged, the  falsity  of 
the  affidavit,  It  was  necessaiy  to  ao  pro>-e. 
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tnie  defendant  wonld  have  the  right  to  sbow 
Its  trathfulnesa  either  by  direct  or  clrcum* 
Btantlal  erldence,  and  would  also  have  the 
right  to  show  the  falsity  of  the  testimony  de- 
livered on  the  trial  in  the  dvll  case  relied 
npon  by  the  state  by  direct  or  positive  evi- 
dence, or  by  drcnmstantlal  evidence,  and  as 
well  by  Impeaching  the  truthfnlneas  of  the 
state's  witness,  or  resort  to  evidence  known 
to  legal  rules  applicable  to  such  cases.  In- 
asmuch as  in  this  character  of  case  the  state 
was  required  to  prove  its  case  by  two  credi- 
ble witnesses,  or  one  snch  witness  with  strong 
corroborating  facts  and  drcumstances,  any 
attack  which  showed,  or  tended  to  show,  that 
the  witness  or  witnesses  were  not  credible 
became  of  first  Importance,  and  necessarily 
introdnclble.  Tills  would  apply  not  only  to 
the  witnesses  .who  testified  for  the  state,  but 
defendant  would  be  Justified  in  resorting  to 
any  legitimate  attack  on  the  corroborating 
circumstances  relied  on  by  the  state.  Illus- 
trative :  Marshall's  character  for  truth  was 
seriously  attacked  by  defendant,  and  this 
was  not  undertaken  to  be  controverted  by  the 
state.  It  was  shown  he  had  been  and  was 
rather  given  to  familiarity  with  doubtful 
transactions  in  railroad  damage  suits,  either 
for  himself  or  others,  or  for  the  railroad. 
His  acts  and  conversations  and  performances 
In  these  respects  got  into  the  case  and  be- 
come a  part  of  It  The  defendant  sought  to 
pursue  these  matters  as  shown  by  various 
bills  of  exception,  but  was  prohibited  from 
showing  much  of  it.  Among  other  things,  he 
swore  that  he  was  practically  compelled  and 
forced  to  make  certain  afiQdavits  which  were 
before  the  Jury.  These  were  used  by  the  de- 
fendant to  attack  his  credibility  and  his  tes- 
timony with  reference  to  these  matters,  and 
were  damaging  to  his  standing  as  a  witness. 
He  testified,  further,  that  ho  Informed  the 
district  attorney  and  gave  him  the  details 
of  these  transactione,'  and  stated  some  in- 
dicating that  he  acquainted  the  district  attor- 
ney fully  .with  the  enviroments  and  sur- 
roundings of  the  reasons  and  impelling  forc- 
es that  required  him  to  sign  the  afiSdavits. 
Those  afBdavlta  were  contradictory  of  his 
main  testimony  for  the  state.  The  district 
attorney  testified,  in  a  general  way,  that  the 
witness  had  said  something  about  it,  and 
when  he  was  sought  to  be  used  by  the  defend- 
ant to  show  that  the  details  of  these  matters 
were  not  given  him  as  testified  by  Marshall, 
objection  was  sustained.  If  permitted,  the 
district  attorney  .would  have  contradicted 
Marbball  npon  these  matters.  This  we  think 
was  Important  '  Marshall  was  seeking  to 
Impress  the  Jury  with  the  fact  that,  as  soon 
as  he  made  the  last  affidavit,  he  informed 
the  district  attorney  of  these  matters  and 
the  environments  and  surroundings.  The 
district  attorney  would  have  testified,  had 
be  been  permitted,  or  so  stated  the  bill,  that 
Marshall  gave  him  no  such  information. 
We  ar«  stating  these  matters  geneimUy  and 


not  in  detail,  nor  nspe&Uas  the  language. 
All  this,  of  courses  was  introduced  for  the 
purpose  of  attacking  Marshall,  his  veracity, 
credibility,  and  truthfulness.  TUe  lm[>or- 
tance  of  this  will  be  noted  from  the  fact  that 
the  statute  requires  the  state  to  prove  Its 
case  by  two  credible  witnesses,  or-one  credible 
witness,  with  the  necessary  statutory  corrob- 
oration. The  credibdlity  of  Marshall,  as  well 
as  the  corroborating  circumstancea  to  sustain 
him,  were  of  great  Importance  to  the  state, 
and  necessary  to  make  out  such  case,  as  it 
might  ask  the  Jury  for  a  verdict.  Again, 
the  falsity  of  the  affidavit  set  out  in  the  in- 
dictment must  also  be  shown  by  the  same 
weight  and  quantum  of  proof,  because  it 
was  perhaps  the  most  important  question  in 
the  case.  Marshall  was  a,  if  not  the,  central 
figure  of  the  trial.  The  state  was  compelled 
to  present  him  as  truthful  and  credible,  in 
order  to  prove  the  truthfulness  of  bis  tea* 
tlmooy  delivered  in  the  civil  case,  oa  well 
as  the  falsity  of  the  affidavit  averred  to  be 
false,  in  whidh  it  was  sought  to  induce  him 
to  change  his  former  testimony.  The  false 
affidavit  as  well  as  the  alleged  truthful  tes- 
timony above  ihentioned,  centered  in  the  wit- 
ness MarsbalL  He  was  the  party  who  was 
sought  to  be  suborned  or  Induced  to  make 
the  false  affidavit  By  reading  his  testimony 
it  will  be  discovered  that  on  the  trial  he  tes- 
tlfled  substantially  that  every  reason  set 
out  in  the  false  affidavit,  and  given  by  him 
for  making  it  is  true  in  regaixl  to  Mr.  John 
Sehorn,  Will  Morrlss,  and  Frank  McCloskey, 
but  80  far  as  we  recall  the  record  be  failed 
to  testily  anything  in  regard  to  Mrs.  Cun- 
ilingliam,  Sam  and  Bemlss  Cunningham,  and 
their  stated  Interference  with  a  prospective 
marriage  between  himself  and  Miss  Helen 
Cunningham,  On.  that  matter  the  record 
seems  to  be  silent;  at  least  the  writer  of 
this  opinion  does  not  recall  any  testimony 
from  him  in  this  respect  If  he  testified  to 
the  fact  that  he  told  the  truth  in  the  dvll 
case,  it  is  more  from  inference  than  direct 
or  positive  statement  and  therefore  the  affi- 
davit seeuis,  as  far  as  the  evidence  goes  and 
as  introduced  to  sustain  it,  true,  and  as  to 
the  other  matters  mentioned  there  was  a 
want  of  evidence.  It  will  be  noticed  in  the 
indictment  there  is  no  allegation  that  any 
particular  part  of  the  testimonj'  In  the  civil 
case  was  true.  The  indictment  confines  it- 
self to  the  general  statement  that  all  of  the 
testimony  set  out  was  true,  and  the  allega- 
tion in  regard  to  the  false  affidavit  is  as  gen- 
eral. It  selects  no  part  or  parcel  of  his 
testimony  except  as  set  out  in  the  indictment 
as  being  true.  If  the  affidavit  is  sufficient  to 
show  any  attempt  to  induce  appellant  to 
change  bis  testimony  as  given  on  the  former 
trial,  it  is  not  mentioned,  nor  is  there  any  in- 
nuendo averment  specifying  which  part  of  it 
Marshall  was  to  swear  was  false,  otherwise 
than  the  general  statement  covering  two  or 
tiiree  pages  in  the  indictment  If  this  is  to 
be  taken  as  the  ci:iteci<m  of  the  case  on  thi» 
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trial,  then  It  would  be  Incambent  upon  the 
state  to  prove  all  the  testimony  set  out  to  be 
true  as  stated,  and  It  would  also  devolve  up- 
on the  state  to  show  everything  In  the  false 
affidavit  to  be  false.  The  witness  Marshall 
himself  testifies  on  this  trial,  as  is  stated  In 
the  affidavit,  that  he  had  111  feeling  towards 
Messrs.  Sehom,  Morrlss,  and  McCloskey  as 
the  affidavit  alleges.  His  testimony  makes 
that  part  of  the  false  affidavit  true,  if  he  was 
swearing  the  truth,  and  there  seems  to  be 
nothing  to  contradict  him  in  regard  to  that 
matter.  Nor  do  we  find  any  evidence  in  this 
record,  especially  by  Marshall,  that  he  bad 
been  Induced  to  give  the  testimony  In  the 
dvU  suit  at  the  instigation  Or  solicitation  of 
the  representatives  of  the  railway  company. 
There  should  have  been  sufficient  proof  lu 
reference  to  this  matter  as  It  was  set  up  in 
the  affidavit.  That  seems  to  be  one  of  the 
issues  about  which  there  was  no  testimony. 

So  the  case  stands  practically  on  Marshall's 
testimony  as  to  what  he  swore  on  the  trial 
as  to  whether  It  was  tme  or  false.  He  was 
not  corroborated,  If  so  very  slightly,  but  was 
attacked,  and  it  seems  successfully,  as  to  his 
truthfulness  and  veracity  In  'b.  general  way, 
and  he  is  not  corroborated  by  other  testimony 
that  the  facts  that  he  stated  in  the  civil  case 
are  true.  He  places  most  of  the  matters  in 
bis  testimony  In  the  civil  case  in  the  presence 
of  other  i)eople,  mainly  the  relatives  of  the 
Cunninghams,  but  these  were  not  introduced. 

We  have  treated  these  matters  in  a  general 
way,  illustrating  by  what  has  been  said  that 
many  of  these  bills  of  exception  are  of  the 
same  character  and  nature,  and  were  re- 
sen-ed  largely  to  the  court's  failure  to  permit 
the  defendant  to  contradict  or  impeach,  or 
elicit  facts  wlilch  would  contradict  the  evi- 
dence put  in  by  the  state,,  and  this  was  of  a 
material  character.  So  that  upon  another 
trial  the  court  will  understand  that  wherever 
a  fact  has  been  Introduced  or  circumstances 
permitted  to  go  to  the  Jury  which  were  bene- 
ficial, or  thought  to  be  benefidal,  to  the  state, 
the  defendant  would  have  the  right,  by  any 
legitimate  rules  of  evidence,  to  attat^  such 
showing  for  the  state,  or  attaclc'  its  force,  or 
show  Its  falsity.  It  is  unnecessary,  we  think, 
to  discuss  all  of  these  bills  of  exception. 

The  first  count  of  the  Indictment  has  not 
been  discussed  because  it  passed  out  of  the 
case  by  the  selection  by  the  judge  of  the  sec- 
ond connt,  which  is  an  election  for  the  state, 
and  the  judge  submits  only  the  second  count 
for  the  consideration  of  the  Jury.  The  fail- 
ure to  submit  the  first  count  eliminates  It 
from  the  case,  and  it  is  therefore  in  no  way 
mentioned  or  discussed. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

PRBNDEROAST,  J.,  dissents. 

MORROW,  3.  (concnrrlng).  This  tnrosecn- 
tlon  is  by  Indictment  for  an  attempt  at  sub- 
ornation of  false  swearing,  and  an  attempt 


at  subornation  of  perjury.  It  is  based  on 
article  319,  P.  0.,  and  contains  two  counts. 
The  allegations  in  each  count  are  Identical. 
e.xcept  that  In  the  first  count  the  following 
allegation  is  made:  "But  which  said  oath 
was  not  then  and  there  required  by  law,  nor 
made  In  the  course  of  a  judicial  proceeding," 
and  in  the  second  count,  instead  of  the  words 
last  above  quoted,  the  indictment  contains 
the  following:  "And  was  intended  to  be  u.«ed 
during  the  course  of  su<di  Judicial  inroceed- 
Ing  In  said  district  court  of  Bexar  county." 

The  count  charging  an  attempt  at  suborna- 
tion of  perjury  was  not  submitted  to  the 
Jury.  A  conviction  was  had  upon  the  oount 
charging  an  attempt  at  subornation  of  false 
swearing.  The  court  confused  the  two 
counts;  that  is,  In  the  first  paragraph  of 
the  charge  he  used  the  following  language: 

"In  this  case  the  defendant  stands  charged  by 
indictment  with  the  offense  of  attempting  to  in- 
duce one  Earl  Marshall  to  swear  falsel.v,  as 
charged  in  the  sebond  coujit  in  the  indictment." 

And  further  says : 

"As  heretofore  related  to  yon,  and  as  diar^ed 
in  the  secosd  count  of  the  iodictment  herein, 
for  wliicb  the  defendant  is  now  u|>on  trial,  wliich 
said  offense  is  defined  as  follows." 

In  defining  the  offense  submitted  to  the 
jury,  and  in  submitting  to  them  the  facts 
under  which  a  conviction  could  l>e  bad,  he 
defined  the  offense  of  subornation  of  false 
swearing,  describing  It  as  contained  In  the 
second  count  of  the  indictment,  though  as  a 
matter  ot  fact  .it  was  contained  in  the  first 
count  of  the  Indictment:  Uie  second  oount 
relating  to  the  offense  of  subornation  of 
perjury. 

The  substantial  allegations  upon  whldi  a 
conviction  was  sought  was  appellant's  at- 
tempt to  Induce  Earl  Marshall  to  make  an 
affidavit  in  writing  as  follows: 

"For  all  of  the  above  reasons  I  testified  false- 
ly against  Sam  Cunningham  in  the  Forty-FifA 
district  court  when  he  ,was  sning  the  San  An- 
tonio &  Aransas  Pass  Railway  Company  for 
damages  for  personal  injuries  to  himself  and 
through  the  solicitation  of  representatives  for 
the  San  Antonio  &  Aransas  Pass  Railway  Com- 
pany I  was  induced  to  testify  against  Sam  Cun- 
ningtiam  in  his  suit  for  damages  against  the 
San  Antonio  &  Aransas  Pass  R4iiway  Com- 
pany" 

— and  that  the  said  Marshall  gave  certain 
testimony  on  the  trial  mentioned,  which  tes- 
timony was  set  out  In  the  Indictment  and 
wliich  the  indictment  alleged  was  true.  Earl 
Marshall  was  used  as  a  witness  for  the  state, 
and  testified,  lu  substance,  that  his  testimony 
set  out  in  the  indictment  given  at  the  trial 
was  true.  He  also  testified  that  the  appel- 
lant and  his  half-brother,  Harville,  agreed  to 
pay  him  $250  to  make,  sign,  and  swear  to  the 
affidavit  set  out  In  the  indictment,  and  that 
they  exhibited  the  money;  that  be  did  not 
sign  the  affidavit  or  swear  to  it ;  that  it  was 
not  true.  Ap[)e1Iant  testified  that,  entertain- 
ing the  t)ellef  that  Marshall  had  perjured 
himself  in  the  Cunnlhgham  Case,  he  was 
willing  to  give  him  $200  to  sign  the  affidavit 
acknowledging  that  he  had  perjured  himself 
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In  the  Cunntnghatn  Ofise,  appellant  Claiming, 
bowerer,  that  he  did  not  undertake  to  have 
Marshall  make  a  false  affidavit. 

Bxceptions  were  reserved  to  the  court's 
charge  because  it  failed  to  tell  the  Jury  that 
the  appellant  could  not  be  convicted  upon 
the  testimony  of  an  accomplice  unless  It  was 
corroborated,  and  also  submitted  several  spe- 
cial diarges  seeking  to  supply  the  omission 
In  the  court's  charge.  There  were  other  wit- 
nesses who  the  testimony  showed  were  en* 
gaged  In  an  effort  to  trap  the  appellant  into 
committing  the  offense,  or  to  catch  him  in  the 
act  if  he  did  do  ao.  Appellant  Incdsta  that  the 
testimony  of  these  witnesses  was  subject  to 
the  legal  qtiallflcatlon  applying  to  accomplice 
testimony,  and  also  insists  that  Marshall's 
testimony  required  a  charge  on  that  subject 
Appellant's  fifth  special  charge  contained  the 
proposition  that  a  conviction  could  not  be 
had  upon  the  uncoiroborated  testimony  of  an 
accomtriice,  and  undertook  to  have  the  ques- 
tion as  to  whether  there  was  accompUee  tea- 
Umcmy  determined  by  the  Jury,  and  special 
charge  No.  8  was  to  the  same-  effect  in  snb- 
Btanoe. 

The  writer  does  not  believe  that  the  In- 
dictment was  bad,  nor  that  the  mistake  of 
the  trial  Judge  in  designating  the  numbers 
of  the  counts  was  calculated  to  confuse  the 
Jury  to  the  extent  that  it  would  require  a 
reversal  of  the  case.  The  error  should  have 
been  corrected  in  retgionse  to  the  aiypellant's 
objection  to  the  charge  calling  attention  to 
the  mistake.  It  does  appear,  however,  from 
the  standp<±at  of  appellant,  and  from  his  tes- 
timony, that  at  least  the  witness  Marshall 
was  In  the  attitude  of  an  accomplice,  and 
that  the  question  as  to  whether  be  was  an 
accomplice  or  not  should  have  been  sabmit 
ted  to  the  Jnry  under  appropriate  Instruc- 
tions, with  the  information  that  a  conviction 
could  not  be  had  upon  his  testimony  alone, 
without  corroboration  such  as  was  required 
by  law  on  accomplice  testimony ;  and,  in  the 
Judgment  of  the  writer,  neither  special  charge 
No.  6  nor  No.  8  would' have  accomplished  this 
purpose.  Article  801,  C.  O.  P.,  gave  the  ap- 
pellant the  right  to  such  a  charge  if  the 
facts  were  sudi  as  to  show  that  Marshall 
was  an  accomplice,  or  was  such  as  to  raise 
the  Issue  as  to  whether  he  was  an  accom- 
plice or  not  He  gave  very  damaging  tes- 
tUnony  against  the  appellant  Appelant 
was  charged  with  attempting  to  induce  him 
to  make  a  false  affidavit  Marshall's  tes- 
timony would  go  to  show  that  the  appel- 
lant did  make  the  attempt  .with  knowledge 
of  the  fact  that  the  affidavit  he  was  trying 
to  procure  was  false,  and  that  appellant 
agreed  to  pay  him  for  making  it  Appellant's 
testimony  was  to  the  effect  that  Marshall 
agreed  to  make  the  affidavit  in  consideration 
of  some  money.  The  testimony  shows  that 
the  affidavit  was  written,  and  that  the  money 
.was  on  hand  in  possession  of  appellant  and 
exhibited    to  Marshall;   that  Marshall  was 


in  the  act  of  signing  it  when  the  officers  ap- 
peared and  made  the  arrest  If  the  affidavit 
was  false  and  had  been  made  by  Marshall  by 
appellant's  solicitation  and  inducement,  or 
under  his  influence,  there  would  have  been  a 
crime  committed  in  which  both  appellant  and 
Marshall  would  have  been  actors.  This  pros- 
ecution is  for  an  attempt  to  commit  a  crime 
in  which  it  was  contemplated  that  they 
should  both  be  actors,  and  in  the  proceedings 
developed  by  the  evidence  there  was  testi- 
mony that  they  both  were  actors.  An  accom- 
plice as  used  in  article  801,  C.  C.  P.,  as  stated 
in  the  notes  under  that  article,  includes  prin- 
cipals and  accessories,  and  persons  who  are 
particeps  crimlnls.  It  means  a  person  who, 
either  as  principal,  accomplice,  or  accessory, 
Is  connected  with  the  crime  by  unlawful  act 
of  omission  on  his  part  transpiring  either 
before,  at  the  time  of,  or  after  the  commis- 
sion of  the  offense^  Under  this  proposition  a 
great  number  of  decisions  of  this  court  are 
cited.  In  the  Judgment  of  the  writer  Mar- 
shall was  an  accomplice  under  his  own  testi- 
mony under  the  authority  of  the  opinion  by 
Presiding  Judge  Hurt  in  the  case  of  Dever  v. 
State,  37  Tex.  Cr.  H.  386,  30  S.  W.  1071. 

On  the  trial  of  the  case  of  Cunningham  v. 
Railway,  the  witness  Marshall  testified  on 
direct  examination,  and  was  also  cross-ex- 
amined. In  the  indictment  his  testimony 
given  on  direct  examination  only  is  set  out 
Appellant  on  the  trial  of  this  case  Insisted 
upon  Introducing  in  evidence  Marshall's  cross^ 
examination  given  in  the  civil  case.  This  was 
excluded  on  objection  by  the  state,  and  in  the 
opinion  of  the  writer  should,  on  another  trial, 
be  admitted  in  evidence.  The  burden  assum- 
ed by  the  state  in  the  indictment  was  to  prove 
that  Marshall's  testimony  on  the  trial  of  the 
case  against  the  railroad  was  true.  If  tills 
burden  was  discharged  by  proof  that  the  part 
of  his  testimony  so  set  out  in  the  indictment 
was  true,  the  defendant  was  entitled  to  have 
the  Jury  hear  aU  the  testimony  Marshall  gave 
upon  that  trlaL 

The  indictment  charged  that  the  Induce- 
ment offered  by  appellant  to  Earl  Marshall 
to  make  the  false  affidavit  was  the  payment 
of  $250  in  money.  The  court  In  submitting 
the  case  to  the  Jury  in  his  main  charge  failed 
to  refer  to  this  allegation,  but  used  the  fol- 
lowing language  .with  reference  to  the  induc»- 
ment: 

"Now,  if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  S.  E. 
Shipp  did,  in  the  county  and  state  aforesaid, 
on  or  about  the  time  alleged  in  tlie  indictment 
by  any  means  whatever,  corruptly  attempt  to 
induce  the  said  Earl  Marshall  to  commit  the 
offense  of  false  swearing." 

This  was  error,  and  was  called  to  the  at- 
tention of  the  court  in  appellant's  exceptions 
to  his  charge.  The  appellant  requested  a 
special  charge,  however,  which  correctly  stat- 
ed the  inducement  alleged  in  the  indictment, 
and  this  special  charge  was  given.  On  anoth- 
er trial  the  error  jpointed  out  should  be 
avoided. 
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Wlfbout  ooocnnlng  la  all  that  is  said  In 
the  opinion  by  the  Presiding  Judge  reversing 
this  cause,  being  of  the  opinion  that  there 
was  prejudicial  error  In  refusing  to  charge 
on  accomplice  testimony,  the  writor  concurs 
in  the  reversal  of  the  case. 

On  Motion  for  Rehearing. 

•DAVIDSON,  P.  J.  The  State  contends  that 
the  writer  erred  In  the  original  opinion  in 
holding  that  if  the  offense  had  been  con- 
summated it  would  have  been  perjury  and 
not  false  swearing.  Several  reasons  are  as- 
signed In  the  state's  moticm  for  rehearing, 
in  substance,  as  follows:  There  is  no  evi- 
dence sufficient  to  show  that  the  affidavit, 
"If  same  had  been  actually  procured,  was 
intended  to  be  attached  to  the  motion  for 
new  trial,"  the  only  evidence  bearing  on  this 
subject  being  the  testimony  of  Marshall,  to 
the  effect  that  at  tbe  first  suggestion  of  his 
making  such  an  affldnvit  a  statement  was 
made,  either  by  Shlpp  or  Harwell,  that  he 
was  the  only  man  who  could  procure  for 
Onnnlngham  a  new  trial  of  the  cause  which 
bad  been  decided  adversely  to  him  in  the 
BV>rty-Flfth  Judicial  district  court  of  Bexar 
county,  and  said  testimony  did  not  include 
the  statement  that  this  affidavit,  if  procured, 
would  have  been  attached  to  the  motion  for 
new  trial;  and  for  the  further  reason  that 
It  not  being  expressly  shown  that  said  affida- 
vit, if  procured,  was  intended  for  use  upon 
the  motion  for  new  trial.  The  writer  has 
reviewed  this  case  in  the  light  of  the  state 
contention,  and  cannot  agree  with  it.  The 
second  count  of  the  indictment  alone  was  sub- 
mitted, which  undertook  to  charge  an  at- 
tempt on  the  part  of  appellant  to  suborn 
Marshall  to  file  a  false  affidavit  In  connection 
with  the  motion  for  a  new  trial  in  the  damage 
suit  between  Onnnlngham  and  the  railway 
company  in  the  rorty-Flfth  judicial  district 
court  of  Bexar  county.  That  there  may  be 
no  question  about  this  matter,  a  reference 
to  tbe  Indictment  shows  that  after  setting 
out  the  testimony  of  Marshall  delivered  in 
the  damage  suit  between  Cunningham  and 
the  railway,  and  tbe  allegation  of  its  truth- 
fulness, the  following  quotation  is  made  from 
the  second  count: 

"And  that  thereafter  on,  to  wit,  the  2d  day  of 
February,  A.  D.  1916,  while  a  motion  for  new 
trial  in  behalf  of  said  plaintiff,  S.  P.  Cunninj:- 
bam,  vas  pending  in  said  district  court  of  Bex- 
ar county,  Forty-Fifth  judicial  district  of  Tex- 
as, and  in  the  county  of  Bexar  and  state  of 
Texas,  S.  E.  Sbipp  did  unlawfully,  wickedly, 
designedly  and  corruptly  solicit,  instigate  and 
endeavor  to  persuade  and  attempt  to  induce 
the  said  witness,  Earl  Ifarshall,  by  Uien  and 
there  corruptly  offering  to  give  to  him,  the  said 
Earl  Mariball,  $250  in  money,  to  make,  and  if 
he  would  volnntarily  make  under  the  sanction 
of  an  oath  duly  administered  to  him  by  a  per^ 
son  and  officer  having  authority  to  administer 
the  same,  bis  declaration  and  affidavit  to  a  cer- 
tain false  Btstemeot  in  writing,  the  purpose  of 
whidi  said  fidse  statement  was  that  it  be  used 
before  the  said  district  court  of  Bexar  county, 
Forty-Fifth  Judicial  district  of  Texas,  in  con- 


nection with  a  certain  motion  for  a  new  trial 
filed  by  said  plaintiff,  S.  P.  Cunningham,  in  the 
said  canse  No.  B-4460,  S.  P.  Cunningham  versus 
San  Antonio  &  Aransas  Pass  Railway  0>m- 
pany,  and  which  said  false  statement  was  by  the 
said  S.  E.  Sbipp  Intended  to  be  made,  and  in- 
trnded  to  be  secured  from  tbe  said  witness.  Earl 
Marshall,  daring  the  pendency  of  the  said  civfl 
proceeding  of  S.  W.  Cnnningham  versus  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany, and  was  intended  to  be  used  during  the 
course  of  such  ludieial  proceeding  in  said  dis- 
trict court  of  Bexar  county,  Forty-Fifth  judi- 
cial district  of  Texas,  and  said  false  declara- 
tion and  statement  was  as  follows,  to  wit." 

Then  follows  the  proposed  affidavit  set  out 
in  haic  verba.  , 

'  [12,  IS]  The  first  count  undotook  to  charge 
that  an  attempt  was  made  to  saboro  Mar- 
shall to  commit  false  swearing.  As  it  was 
not  submitted  by  the  court,  it  will  not  be 
considered  or  discussed.  Had  the  affidavit 
been  obtained  and  filed  with  the  motion  for 
new  trial  as  set  out  in  the  Indictment  to  be 
used  in  said  trial  on  the  motiOD  for  a  new 
trial  in  the  pending  case,  there  could  be  no 
question  that.lt  would  be  in  a  jadicial  pro- 
ceeding, and  this  indictment  charges  it  was 
Intended  to  be  obtained  to  be  used  in  con- 
nection with  that  pending  motion  for  a  new 
trial.  If  that  affidavit  had  been  ffled  in 
connection  with  the  motion  for  new  trial,  it 
would  have  been  filed  In  the  pending  dvil 
proceeding  in  Uie  district  court.  That  ques- 
tion is  not  debatable.  Whether  it  would 
have  been  used  as  evidence  or  not  Is  not 
necessary  to  discuss.  It  was  intended  to 
assist  in  obtaining  a  new  trial  for  Cunning- 
ham. If  it  was  obtained  In  connection  with 
and  to  be  used  in  the  motion  for  a  new  trial 
and  had  been  filed,  it  would  have  been  in  a 
judicial  proceeding.  This  is  charged  in  tlie 
indictment  It  could  have  been  used  as  evi- 
dence had  it  been  filed,  for  our  statute  ex- 
pressly provides  that  the  court  may  hear 
evidence  on  motion  for  new  trial,  lather  by 
affidavit  or  otherwise.  If  that  affidavit  had 
beoi  filed,  it  was  a  direct  contradiction  of 
£^rl  Marshall's  testimony  delivered  in  the 
dvil  case,  set  out  as  bdng  true  In  the  indict- 
ment. The  statute  with  reference  to  per- 
jury not  only  provides  that  such  instrument 
shall  constitute  the  basis  of  perjury,  but 
the  statute  with  reference  to  false  swearing 
expressly  provides  it  shall  not  be  false 
swearing.  It  will  be  noticed  that  the  mo- 
tion filed  by  the  state,  among  other  tilings 
says  it  is  not  alleged  that  tbe  affidavit  was 
to  be  attached  to  the  motion  for  new  triaL 
[14]  The  fact  that  a  paper  filed  in  a  Judi- 
cial proceeding  is  or  is  not  attached  to  a 
certain  other  document  does  not  affect  the 
question  of  perjury.  It  is  the  falsity  of  the 
paper  that  is  to  be  used  that  is  the  crite- 
rion, and  the  mere  fact  that  It  Is  or  is  not  at- 
tached to  some  other  paper  In  the  case  does 
not  affect  the  falsity  of  the  document.  Tb< 
Indictment  does  allege  it  was  intended  to 
be  used  in  connection  with  obtaining  tbe 
motion  for  new  trial,  and  the  writer  regards 
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ttxB  oonteDtlon  of  the  state  that  It  was  not 
expressly  alleged  that  It  was  to  be  attached 
to  the  motion  as  a  play  npon  words,  and 
It  Is  unnecessary  to  dlscnss  it.  IJbe  writ- 
er is  the  more  firmly  convinced,  after  a 
review  ot  the  matter,  that  the  second  count 
undertakes  to  charge  only  an  attempt  to 
procure  subornation  of  perjury.  The  first 
:ount  did  not.  It  only  charged  an  attempt 
to  suborn  the  witness  to  commit  false  swear' 
tug. 

Another  clause  of  the  motion  for  rehearing 
uses  the  following  language: 

"The  court  in  said  opinion  errs  in  holding  that 
the  clerical  error  of  the  trial  court,  after  de- 
Sning  and  submitting  all  definitions,  only  sub- 
mits subornation  of  false  swearing;  in  fact, 
;haiiged  the  submlBsion  of  the  case  by  inad- 
vertently, throBgik  clerical  error^  referring  to 
Jie  wrong  count  in  the  indictment." 

The  writer  dannot  agree  with  this  state- 
ment, and  wUl  use  the  language  of  the  court 
Mlow  in  submitting  the  case  to  the  Jury 
:o  diow  the  stater's  motion  is  In  error.  Tba 
>eglnnlng  of  the  diarge  is  in  the  following 
anguage: 

"In  this  case  the  defendant  stands  charged  by 
ndictment  with  the  offense  of  attempting  to 
nduce  one  Eail  Marshall  to  swear  falsely,  as 
;harged  in  the  second  count  in  the  indictment, 
ind  to  the  statement  therein  contained,  said 
>ffeDse  alleged  to  have  been  oommitted  in  the 
:ounty  of  Bexar."  eta 

In  another  portion  of  the  diarge,  after  glv- 
ing  the  definition,  this  language  is  found: 

"As  hnetofore  related  to  you,  and  as  chariped 
.n  the  second  count  of  the  indictment  herein, 
'<>r  which  the  defendant  is  now  upon  trial  which 
laid  offense  is  defined  by  statute  as  follows,"  etc. 

Ajcnln,  in  submitting  the  case  to  the  Jury, 
he  court  says: 

"Now,  if  you  believe  that  the  defendant,  S.  E. 
^hipp,  was  present  at  the  time  it  is  alleged  in 
hA  indictment  that'  an  attempt  was  corruptly 
Dsde  to  induce  the  said  Barl  Marshall  to  make 
L  false  affidavit,  and  if  you  believe  from  the  evi- 
lence  beyond  a  reasonable  doubt  that  defend- 
iDt.  S.  E.  Shipp,  did  not  aid  or  encourage  •  •  • 
o  commit  the  offense  alleged  in  the  second  count 
>f  the  indictment,  or  if  you  -have  a  reasonable 
loubt  about  thi«,  then  you  will  find  the  defend- 
mt,  S.  E.  Shipp,  not  guilty." 

The  court's  charge  was  given  appellant's 
■ounpel  as  required  by  the  statute  before  it 
vas  read  to  the  Jury,  to  which  counsel  noted 
sxcepUons.  The  second  ground  of  objection 
:o  the  charge  is  in  the  following  language: 

"Because  the  court  submitted  to  the  jury  alone 
he  second  count  of  the  indictment,  and  does  not 
lefine,  or  attempt  to  define,  what  constitutes  in 
aw  attempted  tmbomation  of  perjory.'' 

Third: 

"Because  the  court,  after  telling  the  jury  that 
be  caar  is  submitted  to  them  upon  the  teoond 
:ouut  in  >the  indictment  alone,  proceeds  to  de- 
ine  the  offense  with  which  the  defendant  is 
•liarKed,  and  tells  the  jury  that '  the  offense 
bni^ediis  attempted'  svbornation  of  fabe  swenr- 
n«." 

Again,  be  excepted  to-tbat  portion  of  the 
barge  given  by  the  court  alseady  mentioned 
ibove  in  tibe  folloiwlttg  langnage: 

"  •  *  *  And  because  the  second  count  in  tite 
rMetvient  .atumpts  to  elMrae  ttttnttei  mior- 
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nation  of  perjury,  and  not  attempted  suborna- 
tion of  false  swearing,  and  is  upon  the  weight 
of  the  evidence." 

The  tenth  ground  of  exception  is: 
"Because  the  court  in  the  eharge  attempts 
to  define  false  swearing  and  subornanon  of  false 
swearing  when  the  defendant  was  not  indicted 
for  said  offenses,  and  same  were  not  issues  in 
the  case,  and  the  court  should  not  have  dbarged 
on  false  swearing  and  subornation  of  false 
swearing." 

The  twelfth  ground  Is: 

"Because  the  court  in  his  charge  to  the  jury 
all  through  the  charge  and  In  a  number  of  plac- 
es in  the  charge  refers  the  jury  to  the  second 
count  in  the  indictment  ami  tells  the  jury  that 
they  Kill  consider  the  second  count  oJone,  and 
the  second  count  of  the  indictment  dharges  at- 
tempted snhornation  of  perjury,  and  does  not 
charge  the  defendant  with  attempted  suborna- 
tion of  false  swearing,  and  then,  having  told 
the  jury  that  they  are  to  try  the  defendant  up- 
on the  second  count,  the  court  proceeds  to  charge 
the  Jury  upon  the  first  count,"  etc. 

These  exceptions  to  the  charge  are  only 
quoted  In  response  to  the  statement  in  the 
state's  motion  for  rehearing  that  the  court, 
through  "inadvertence,"  submitted  the  sec- 
ond count.  The  writer  Is  of  opinion  it  was 
not  Inadvertence.  There  were  too  many  ex- 
ceptions and  repetitions  by  the  court  to  un- 
dertake to  say  it  was  through  Inadvertence. 
I  do  not  understand  from  all  these  matters 
directly  called  to  the  court's  attention  how 
he  Inadvertently  overlooked  all  of  those 
things.  The  exceptions  to  the  charge  were 
pointed  and  specific.  The  writer  would  not 
suppose  for  a  moment  that  the  court  intend- 
ed to  do  the  wrong  thing  through  Inadvert- 
ence or  any  other  way.  He  Indulges  the 
statement  that  the  court  believed  he  was 
right  in  what  he  was  doing,  and  that  after 
his  attention  waa  called  to  It,  he  still  ad- 
hered to  Ms  belief  that  he  was  correct  in  sub- 
mitting the  second  count  of  the  indictment. 
It  is  mistakes  and  inadvertence  committed  in 
the  trial  of  cases  that  bring  about  reversals. 
The  writer  does  not  believe  the  trial'  Judge 
would  deliberately  submit  the  law  of  the  case 
wrong,  and  he  Indulges  here  no  such  pre- 
sumption. The  matter  was  too  pertinent  and 
too  often  called  to  his  attention  to  cause 
it  to  be  charged  as  being  inadvertence.  But 
the  other  proposition  is  the  coirect  one,  that 
he  did  submit  the  second  count,  and  that  he 
did  it  deliberately  under  the  full  belief  on 
bis  part  that  be  was  right  about  the  mat- 
ter. The  theory,  of  the  state,  as  I  understood 
on  the  first  submission  of  the  case,  was  that 
the  second  count  did  not  charge  an  attempt 
to  induce  the  witness  to  commit  perjury,  but 
false  swearing,  and  that  the  second  count 
so  charged.  It  is  a  well-settled  proposition 
of  hiw,  and  does  not  require  a  citation  of  au- 
thorities at  this  late  date,  that  the  selection 
of  a  count  In  the  Indictment  by  the  court  In 
its  submission  of  the  charge  to  the  jury,  con- 
fining the  law  as  he  applies  it  to  the  case 
In  the  selection  of  this  count,  is  binding  upon 
the  state,  and  Is  an  election  where  there 
ar0  two  or.  more  counts.    This  matter  under- 
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went  Investigation  In  Parks  v.  State,  20  Tex. 
App.  597,  16  S.  W.  532.  If  there  Is  a  con- 
trary decision  In  Texas,  It  has  escaped  the 
attention  of  the  writer. 

[15]  The  original  opinion  la  said  to  be  er- 
roneou.s,  in  that  this  court  reversed  the  judg- 
oient  because  the  court  below  did  not  charge 
Ihe  law  applicable  to  accomplice  testimony. 
This  case  did  call  for  a  charge  on  the  law  of 
accomplices.  See  Davis  v.  State,  70  Tex. 
Cr,  R.  624,  158  S.  W.  288;  Smallcy  v. 
State,  59  Tex.  Cr.  R.  95,  127  S.  W.  225; 
Branch's  Ann.  Statutes,  p.  421,  and  cases 
cited  In  section  766.  The  Davis  Case  over- 
rules the  O'Brien  Case  in  6  Tex.  App.  065. 
Whether  the  two  cases  are  In  conflict  Is  not 
necessary  here  to  discuss.  While  the  Indict- 
ment charges  an  attempt  to  snbom  a  wit- 
ness to  commit  perjury,  yet  that  proposi- 
tion Is  based  entirely  and  exclusively  upon 
the  Idea  that  appellant  proposed  to  bribe 
Carl  Marshall  to  make  an  affidavit  to  as- 
sist Cunningham  In  the  civil  case'  to  obtain 
a  new  trial.  That  Is  the  state's  theory  of 
the  case.  If  that  is  true  that  would  be 
an  attempt  to  bribe  a  witness  to  swear  false- 
ly as  the  state  contends,  but  had  he  so  sworn 
it  would  be  perjury.  If  Marshall  accepted 
it,  or  agreed  to  accept  it,  he  would  be  crim- 
inally corrupt.  If  as  contended  by  appellant, 
Marshall  made  the  proposition  to  him  to  give 
him  so  much  money  to  make  the  aHldavIt, 
and  that  he  (Marshall)  would  then  leave  the 
country.  Appellant's  testimony  conveys  the 
idea  that  Marshall  sent  for  appellant  and  his 
brother-in-law,  Harwell,  and  made  them  the 
offer  to  accept  the  money  to  leave  the  coim- 
try.  Quoting  from  appellant's  testimony, 
after  narrating  the  fact  that  at  the  request 
of  Marshall  he  and  Harwell  went  to  Mar- 
shall, and  after  reaching  the  point  designat- 
ed be  says: 

"Nevertheless  he  stood  there  and  talked  a 
little  bit,  and  Harwell  asked  Marshall  what  was 
tlie  nature  of  this  thing,  or  what  he  wanted, 
something  to  that  effect,  and  Marshall  said:  'I 
am  going  to  make  a  statement  to  Harwell;  do 
you  want  to  be  present  and  witness  it?' — or 
something  of  that  sort;  and  I  replied,  'I  don't 
understand  it.'  Marshall  said:  'Come  inside  and 
I  will  tell  you ;  come  right  into  this  inner  room 
here.'  And  I  went  into  the  inner  room  with 
Marshall  and  Harwell,  and  Marshall  said:  'Now 
I  want  to  get  out  of  this  country,  I  want  to  go 
back  to  the  old  country,  and  t  want  to  make  a 
good  clean  trathful  statement  to  your  brother  or 
to  yon;'  and  I  said  to  him:  'All  right;  what  is 
the  nature  of  the  thing  going  to  be?'  And  he 
suys:  'Well,  I  haven't  got  time  to  explain  it  all 
to  you  now ;'  and  I  said,  'Well  have  you  got 
anything  to  do  or  anything,  there  is  no  use  fool- 
ing around  about  it,  let's  go  ahead  and  let  me 
know  what  you  have  got?  We  stayed  there 
and  talked  awhile,  and  during  the  conversation 
be  told  me  that  he  wanted  to  go  back  to  the 
old  country,  and  said  he  was  not  in  shape  to 
get  back  to.the  old  country,  and  I  said,  'Zou  are 
going  to  make  a  good  clean  truthful  statement, 
are  you?'  and  he  said,  'Yes,'  and  I  said,  'Well, 
I  will  tell  you  Marshall,  what  would  it  take  to 
get  you  back  to  the  old  country  7*  He  said  he 
cUdn't  know  what  it  would  take.  •  •  *  I  posi- 
tively didn't  request  or  ask  Marshall  to  make  a 
false  statement    I  was  not  trying  or  nndeiHak- 


ing  to  get  a  false  statement  from  MarshalL  He 
wanted  to  make  a  statement,  and  I  understood 
he  was  going  to  make  a  truthful  statement." 

This  testimony  shows  the  matter  was  not 
arranged  at  this  conversation  and  meeting, 
and  that  they  made  another  meeting  at  a 
different  point  in  the  city  at  the  instance  of 
Marshall  on  the  following  day.  They  met, 
and  the  matter  was  discussed,  and  the  par- 
ties were  arrested.  Whether  appellant  was 
innocent  In  the  transaction  or  not,  the  Issoe 
was  raised  as  to  whetJier  Marshall  made  the 
proposition,  or  they  made  the  proposition 
with  reference  to  indoclng  him  to  make  the 
affidavit  If  Marshall  went  Into  the  matter 
willingly  and  agreed  to  accept  the  money,  it 
would  ^ow  that  from  bis  viewpoint  be  was 
to  make  a  false  affidavit  in  order  to  obtain 
for  Cunningham  a  new  trial,  and  at  the 
instigation  of  Harwell  and  appellant  If 
appellant's  side  is  tme,  Marshall  made  the 
offer  to  tbem,  and,  debatiDg  it,  these  coover- 
sationa  oocurred.  Although  the  Indictment 
charged  an  attempt  to  obtain:  a  false  affida- 
vit to  be  used  on  the  motion  for  new  trial,  yet 
it  was  an  offer  to  bribe  Marshall,  who  had  been 
a  witness  in  the  original  trial,  now  to  commit 
perjury  by  making  an  affidavit  showing  that 
all  of  Ills  former  testimony  was  false.  This 
matter  was  pretty  fully  discussed  in  the  Davis 
Case,  supra,  by  Judge  Harper.  It  is  unneces- 
sary here  to  discuss  the  question  involved 
had  Marshall  been  Innocent  in  the  transac- 
tion and  had  not  agreed  to  accept  the  offer. 
His  theory  of  it  was  that  he  was  trying  to 
entrap  Harwell  and  appellant.  That  Is  the 
state's  theory,  but  that  is  not  the  defend- 
ant's side  of  the  case,  and  although  Mar- 
shall may  have  said  that  he  was  trying  to 
entrap  them,  there  must  have  been  some 
reason  why  he  wanted  to  entrap  thou.  He 
had  testlHed  he  said  truthfully  on  the  other 
trial,  and  these  parties  seemed  to  have  no 
particular  interest  In  this  case,  and  Shipp 
swears  positively  he  did  not  have.  The  con- 
clusion might  be  deduced  that  Marshall  was 
a  man  who  could  be  easily  approached  and 
Induced  to  commit  perjury  if  sufficient  mon- 
ey was  put  up,  but  that  did  not  show  the 
Innocence  of  Marshall. 

Another  proposition  Involved  here  whioh 
the  writer  does  not  purpose  further  to  dis- 
cuss than  to  make  a  mere  allusion.  The 
motion  for  rehearing  contends  that  the  court 
wai^  wrong  In  holding  that  the  state  would  be 
required  to  prove  the  tsuthfulneas  of  Mar- 
shall's evidence  as  alleged  in  the  Indictment, 
and  was  also  in  error  in  holding  that  it  was 
not  necessary  to  prove  that  the  entire  affida- 
vit was  false.  These  matters  were  aUcged 
In  solido,  and,  the  state  having  seen  proper 
to  80  allege,  it  became  incumbent  upon  the 
prosecution  to  so  prov&  Elnougb  was  said, 
we  think,  with  reference  to  ttiia  matter  in 
the  original  oplnioo. 

[1(]  One  other  question  will  be  noticed. 

Hie  indictment  alleged  spedflcally   a  par- 

htteolar  amonnt  of  money  offered  tlie  wltneH 
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Marshall  to  cban^  lUs  testimony  and  Bwear 
falsely.  Tbe  court  did  not  confine  the  charge 
to  this  allegation,  but  instructed  the  Jury, 
If  they  should  believe  that  appellant  "by  any 
moans"  sought  to  Induce  Marshall  to  commit 
perjurj',  he  would  be  guilty.  That  Is  not 
the  law.  Having  elected  to  charge  speclilcal- 
ly  the  attempted  means  to  induce  the  false 
affidavit,  the  state  would  be  bound  by  such 
allegation.  Tbe  court  could  not  submit  the 
theory  of  conviction  cm  any  other  considera- 
tion. 

Believing  the  original  opinion  to  be  cor- 
rect, the  motion  for  rehearing  by  the  state 
Is  overruled. 

PHENDERGAST,  J.,  dissents. 


WHITEHEAD  v.  STATE.    (No.  4367.) 

(Court  ot  Criminal  Appeals  of  Texas.    March 

14,  1917.    On  Motion  for  Rehearing, 

May  9,  1917.) 

1.  Cbimikal   Law   C=>695(6) — ^AppeaIt— Pbe^- 

EBVATION    or   BiXCEPTlONS. 

Where  offered  evidence  is  in  part  admissi- 
ble and  in  part  inadmissible,  objection  must  be 
specifically  to  the  particular  inadmissible  por- 
tion in  order  to  point  out  any  error. 

[Ed.    Kote.— For   other    cases,    see   Criminal 
Law,  Cent.  Dig.  i  1637.] 

2.  Fai-sic  Peetewses  <&=»9— Reijancb  Trksk- 
ON— Necesbitt  of  Sole  Reliance. 

In  view  of  Pen.  Code  1911,  art.  1421,  stat- 
ing that  swindling  is  the  acquisition  of  any  per- 
sonal property  by  means  of  some  false  or  de- 
ceitful pretense  or  device  or  fraudulent  repre- 
sentation witli  intent  to  appropriate  the  same  to 
the  use  of  the  party  so  acquiring  it,  it  is  not  es- 
sential to  a  conviction  that  tbe  swindled  party 
should  Iiave  relied  exclusively  and  solely  upon 
the  false  pretenses. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Pig.  i  14.] 

On  Motion  for  Rehearing. 

3.  False  Pbktenses  <©=>52— InBTaucriONB— 

EVIDEMCE— SUFWCaSNCT. 

Evidence  in  a  prosecntion  for  swindling  h«ld 
to  require  giving  requested  instruction  that  if 
prosecuting  witness  relied  on  tbe  advice  of  oth- 
ers than  acensed,  there  could  be  no  conviction. 
[Ed.  Note.— Pot  other  cases,  see  False-  Pre- 
tenses, Cent.  Dig.  (  84.] 

4.  False  Pbetenses  €s>41  —  Evidence  —  Ad- 

MrSSIBILITT. 

In  prosecution  for  swindling  and  thereby 
securing  a  mule  and  a  horse,  evidence  that  some 
time  after  the  transaction  accused  bought  a  farm 
and  incurred  a  large  indebtedness  thereon,  giving 
a  mortgage  on  stock  which  may  hare  included 
the  horse  and  mule,  is  inadmissible,  since  the 
subsequent  indebtedness  could  bare  no  bearing 
on  his  statement  of  the  existing  indebtedness  at 
the  time  of  the  alleged  swindling. 

[Ed.   Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  S  55.] 

5.  Cbiminal  Law  «=»696(4)— Evidence— Ob- 
jection TO— Admissibility. 

In  prosecution  for  swindling  where  a  bank- 
raptcy  sdiednle  <A  defendant  nade  after  tbe  al- 
leged srwindling  was  introduced,  the  objection 
that  the  debts  therein  were  contracted  after  the 
alleged  swindling, 'while  not  specifically  pointing 


out  said  debts,  although  the  schednle  included 
debts  contracted  prior  to  tie  swindliiffi,  suffi- 
ciently pointed  out  inadmissible  evidence  and 
rendered  the  schedule  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1636.] 

6.  Faiab  Pbetbhses   «s»49(1)  — Evidence  — 

sufficienct. 
Evidence  held  insufficient  to  sustain  a  con- 
viction of  swindling. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  $  62.] 

Prendergast  J.,  dissenting  from  opinion  on  re- 
hearing. 

Appeal  from  District  Court,  Hood  County; 
J.  B.  Keith,  Judge. 

H.  G.  Whitehead  was  convicted  of  swind- 
ling, and  he  appeals.  Affirmed.  On  motion 
for  rehearing,  affirmance  set  aside,  and  cause 
reversed  and  ronanded. 

Dean  &  Zweifel  and  Esies  &  Estes,  all  of 
Granimry,  and  Martin  ie  McDonald,  ot 
Austin,  Tex.,  for  appellant  E.  B.  Hendridts, 
Asfit  Atty.  Gen.,  for  the  State." 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  swindling,  and  his  punishment  as- 
sessed at  the  lowest  prescribed  by  law. 

The  evidence  was  conflicting,  though  taken 
as  a  whole,  and  espedaUy  that  of  the  state, 
it  was  aufllclent  to  sustain  the  conviction. 
The  questions  raised  can  be  understood  and 
decided  without  a  statemeit  of  the  facts  prov- 
ed. However,  what  further  is  necessary  will 
be  stated  in  discussing  the  questions.  The 
alleged  false  representation  made  the  basis 
of  the  conviction  was  in  substance  that  ap- 
pellant falsely  and  fraudulently  represented 
to  Miss  Ada  Karnes  that  he  was  not  indebt- 
ed to  any  one  In  any  amount  which  she  be- 
lieved and  relied  upon,  and  was  tliereby  in- 
duced to  part  with  title  to  and  deliver  posses- 
sion of  a  horse  worth  $100  and  a  mule  worth 
$75  to  appellant  on  November  4,  1914,  and  to 
accept  a  note  for  $175,  the  value  of  said  aul- 
mals. 

Uis  first  bUl  of  exceptions  shows  that  th^ 
court  admitted  "in  evidence  over  his  objec- 
tions, which  were  many,  the  schedule  in 
toanlu'uptcy  of  appellant  and  bis  brother.  It, 
S.  Whitehead,  sworn  to  and  subscribed  by 
each  of  them  and  filed  in  the  bankruptcy 
court  in  December,  1915.  This  schedule  em- 
braced a  list  ot  a  large  number  of  different 
items  of  indebtedness  of  different  amounts 
oAved  by  said  Whiteheads  to  various  and 
sundry  persons,  aggregating  nearly  $20,000. 
Many  of  these  embraced  items  which  show- 
ed that  appellant  was  indebted  to  various 
persons  before  he  Induced  Ml3s  Ada  Karnes 
on  his  representations  to  turn  over  to  him  her 
said  stock  and  part  with  title  thereto  to 
him.  This  prior  indebtedness  aggregated  not 
less,  though  probably  much  more,  than  $5,000. 
All  of'  appellant's  objections  were  to  the  in- 
troduction of  said  schedule  at  all.  He  made 
no  objectitms  whatever  to  any  itenra  of  In- 
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debtedjl^ess  abown  tj  said  schedule  whlcb 
may  bave  been  Incurred  by  him  subsequently 
to  tbe  obtaining  of  said  animals  from  Miss 
Karnes.  Tbe  court,  In  allowing  and  approv- 
ing appellant's  bill  on.  this  subject,  did  so 
with  this  qualification,  wblch  was  accepted 
by  him,  to  wit: 

"The  schedule  in  bankruptcy  was  admitted  by 
the  court  in  evidence  after  it  had  been  properly 
ideutiGed  as  having  been  signed  and  sworn  to  by 
the  defendant  and  his  brother  R.  S.  Whitehead 
as  admissions  by  them  on  the  question  of  their 
insolvency,  the  indictment  having  alleged  that 
they  were  insolvent,  and  they  both,  the  defend- 
ant and  R.  S,  Whitehead,  afterwards  testified  as 
witnesses  in  the  case,  and  both  admitted  that 
they  were  insolvent  at  the  time  tbe  note  set  out 
in  the  indictment  was  executed  and  continued 
in  that  condition  to  the  date  of  trial.  The  de- 
fendant objected  to  the  introduction  of  the  sched- 
ules as  a  whole,  and  the  greater  portion  of  the 
items  in  said  schedule  accrued  prior  to  Novem- 
ber 4,  1914,  the  date  of  the  note  set  out  in  the 
indictment.  The  court  overruled  their  objection 
to  the  schedule  as  a  whole,  aa  he  was  not  re- 
quired to  search  through  the  items  to  discover 
whether  there  were  any  debts  that  were  incurred 
subsequent  to  November  4,  1914.  The  statement 
in  the  bill  of  exception  to  the  etTect  that  the 
prosecuting  witness  Ada  Karnes  admitted  on 
cross-examination  that  she  relied  upon  the  state- 
ments of  Dr.  Lancaster,  Henry  Zweifel,  and 
Mike  Luring  about  the  deal  with  the  White- 
heads I  do  not  certify  as  being  correct.  I  have 
not  the  statement  of  facts  before  me,  but  my 
recollection  of  her  testimony  on  this  point  is 
that  she,  in  substance,  testified  that  she  had 
confidence  in  them,  and  believed  what  they  said 
to  her,  but  in  this  connection  she  testified  also 
that  she  would  not  have  consummated  the  deal 
but  for  the  statements  made  to  her  by  the  de- 
fendant" 

[11  It  Is  unquestionably  settled  In  this 
state  that  where  evidence  Is  Introduced  over 
an  appellant's  objections,  some  of  whldi  Is 
admissible  and  some  of  it  Is  not,  but  all  of 
It  Is  together  objected  to,  no  error  Is  shown ; 
that  In  order  to  point  out  any  error,  the  ob- 
jection must  be  specifically  to  the  particular 
portion  which  is  Inadmissible.  Martin  r. 
State,  189  S.  W.  266,  and  these  cases  cited 
therein:  Ortiz  v.  State,  68  Tex.  Cr.  R.  520, 
151  S.  W.  1056;  Pajton  v-  State,  35  Tex. 
Cr.  R.  510,  34  S.  W.  615 ;  Gaines  v.  State,  37 
S.  W.  3:i3 ;  Tubb  v.  State,  55  Tex.  Cr.  R.  623, 
117  S.  W.  858 ;  Cabral  v.  State,  57  Tex.  Cr.  R. 
301,  122  S.  W.  872;  Hughes  v.  State,  68  Tex. 
Cr.  R.  687,  152  S.  W.  912;  Plnkerton  v. 
State,  71  Tex;  Cr.  R.  203,  160  S.  W.  87; 
Boyd  V.  State,  72  Tex.  Cr.  R.  623,  1C3  S.  W. 
67 ;  Lopez  v.  State,  73  Tex.  Cr.  R,  625,  160 
S.  W.  154 ;  Francis  v.  State,  75  Tex.  Cr.  B. 
3G2,  170  S.  W.  782;  Zweig  v.  State,  74  Tex. 
Cr.  R.  306,  171  S.  W.  751;  Ghent  t.  State, 
76  Tex.  Cr.  R.  523,  176  S.  W.  568;  Aven  v. 
State,  177  S.  W.  82;  1  Thomp.  on  Tr.  (2a 
Ed.)  {  ddQ.  There  can  be  no  question  but 
that  said  schedule  showing  appellant's  prior 
indebtedness  was  admissible,  even  if  some  of 
tbe  Items  of  subsequent  Indebtedness  may 
not  have  been  admissible.  Tbe  court's  rul- 
ing was  correct. 

By  another  bill  it  Is  shown  that  appellant 
objected  to  the  state's  proving  by  nppeUant^ 


said  brother  R.  S.  (Bob)  Wbltdiead  on  cross- 
examination  that  they  bad  bought  from 
another  of  their  brothers  in  March,  1915,  a 
tract  of  land  on  credit  and  gave  their  note  to 
him  for  $7,000,  and  to  further  secure  it,  be- 
sides being  a  vendor's  lien  on  the  land  they 
at  the  time  executed  to  him  a  mortgage  on  all 
of  their  personal  property,  which  Included 
the  marc  and  mule  that  they  and  appellant 
had  obtained  from  Miss  Ada  Karnes.  This 
testimony,  under  tbe  circumstances  of  tiiis 
case  and  the  bill  as  explained  and  qualified 
by  the  judge,  wblch  be  accepted,  and  which 
is  borne  out  by  the  record,  was  admissible. 
In  explaining  and  qualifying  the  blU  the 
court  said: 

"Tbe  testimony  objected  to  and  set  out  in  tbe 
bill  as  to  the  $7,000  note  was  elicited  by  the 
state  on  cross-examination  of  the  defendant's 
witness  Bob  Whitehead,  and  proved  by  said  wit- 
ness that  he  and  the  defendant  in  March,  Idl.*;, 
executed  a  note  to  their  brother  for  fJfiOO,  the 
^me  being  a  vendor's  lien  note,  and  also  •ecurei 
said  vendor's  lien  note  by  a  mortgage  coverinc 
all  the  personal  property  of  the  defendant  and 
Bob  Wnitehead,  and  that  after  executing  eaid 
mortgage,  they  disposed  of  practically  all  of  it 
and  then  deeded  the  place  back  to  their  brother 
in  cancellation  of  said  note,  and  before  the  said 
note  became  due,  and  this  was  admitted  by  the 
court  as  throwing  whatever  light  it  would  upon 
the  intent  of  the  defendant  to  defraud  the  prose- 
cuting witness  Ada  Karnes,  and  the  court 
thought  it  was  material  as  tending  to  show  that, 
shortly  after  the  creation  of  this  debt,  that  the 
defendant  put  all  of  his  property  beyond  the 
reach  of  his  creditors,  thus  rendering  the  note 
absolutely  worthless,  which  the  defendant  and 
K.  S.  Whitehead  had  given  to  the  witness  Ada 
Kaines.  That  said  testimony  waa  also  admis- 
sible on  cross-examination  for  the  purpose  of 
showing  tbe  interest,  the  bias,  and  the  cr«libiUty 
of  the  testimony  of  the  witness  R.  S.  Whitehead, 
and  showing  his  relation  to  the  defendant,  and 
bearing  upon  his  credibility.  The  court  does  not 
certify  to  the  correctness  of  the  statement  in 
said  bill  as  to  the  testimony  of  die  state's  wit- 
ness Ada  Karnes,  as  the  statements  made  in  the 
bill  as  to  the  testimony  of  said  witness  consist 
more  or  less  as  to  the  defendant's  conducdon  aa 
to  what  she  testified.  The  witness  Ada  Karnes 
did  testify  that  she  talked  with-  Lancaster,  Zwei- 
fel, and  Luring  in  regard  to  the  proposed  trans- 
action with  tbe  defendant,  bat  she  stated  that  at 
the  tune  she  took  the  note  she  relied  up<A  what 
the  defendant  told  her  as  to  his  financial  condi- 
tion, and  would  not  have  taken  the  unsecured 
note  of  the  defendant  and  his  brother  R.  S. 
Whitehead  for  her  property  but  for  the  state- 
ments made  to  her  by  tbe  defendant  as  to  their 
financial  condition  at  the  time  the  said  note  was 
executed.  The  witness  Ada  Karnes  did  not  tes- 
tify that  she  knew  the  defendant  owed  Mike 
Luring  at  tbe  time  she  took  the  note,  but  she 
said  she  knew  he  had  been  trading  at  Lurinc'a 
store  and  having  articles  charged  occasionaubr, 
and  that  she  knew  nothing  abont  what  he  owed, 
except  what  he,  the  defendant,  told  her;  that 
she  had  nothing  to  do  with  the  books  at  Lnria^s 
store;  that  she  did  not  know  whether  he  had 
settled  the  account  or  not.  The  biU  is  allowed 
with  the  foregoing  exi^anatlon." 

By  another  bill  appellant  oomplalos  of  the 
court's  action  in  penaitting  the  state  to  in- 
troduce In  evidence  the  summary  of  the 
schedule  of  appellant  and  B.  S.  WbltehKad 
in  said  bankrupt  proceedings.  Under  the 
^plasatloit  aztd  qoallficatlon  by  tbe  court  of 
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said  bin  said  eTldence  was  admissible,  and 
the  action  of  tbe  court  correct  The  court's 
explanation,  accepted  by  appellant,  was  this: 
"The  indictment  alleged  that  the  defendant 
represented  to  tbe  prosecnting  witness  that  he 
had  a  nnmber  of  items  of  property  set  out  in 
the  indictment,  and  that  be  did  not  owe  any  one, 
that  the  prosecuting  witness  relied  on  his  state- 
ments that  be  was  not  indebted,  and  took  tbe 
nnsecnred  note  of  the  defendant  and  R.  S. 
Whitehead  for  a  horse  and  mule  of  tbe  value  of 
$175,  and  that  tbe  defendant's  representations 
that  be  did  not  owe  any  one  were  false,  and  that 
he  in  fact  did  owe  large  sums  of  money  ag^pe- 
^ating  more  than  ^,000,  and  was  at  said  time 
insolvent,  and  that  the  other  maker  of  said  note, 
R.  S.  Whitehead,  likewise  was  insolvent.  The 
conrt  admitted  tbe  summary  of  the  scbedales  in 
bankruptcy  filed  by  tbe  defendant  and  R.  S. 
Whitehead  after  it  had  been  shown  that  said 
schedules  bad  been  signed  and  sworn  to  by  the 
defendant  and  R.  S.  Whitehead  as  showing, 
first,  that  the  representations  made  by  the  de- 
fendant were  untrue,  and  the  schedules  show 
this  representation  to  be  untrue  and  to  show 
that  both  the  defendant  and  R.  8.  Whitehead 
were  at  tbe  time  of  the  execution  of  said  note  in- 
solvent, and  said  schedules  did  show  that  both 
tbe  defendant  and  R.  S.  Whitehead  were  in- 
solvent at  tbe  time  of  tbe  execution  of  said  note. 
Being  voluntary  bankrupts,  tbe  conrt  thought 
the  schedules  admissible  under  the  above  facts 
as  admissions  of  defendant." 

The  only  other  qneetlon  necessary  to  be 
discussed  la  appellant's  bill  wherein  he  ob- 
lected  to  xrbat  he  claims  was  an  omission  In 
the  court's  charge  and  In  conikectlon  there- 
with the  refusal  4tf  his  special  charge  on 
the  subject.  The  court  explained  and  qual- 
ified this  bill  presenting  these  matters,  as 
follows: 

"The  court  charged  the  jury  in  substance  that 
before  the  defendant  could  be  convicted  they 
mnst  believe  beyond  a  reasonable  doubt  that  in 
parting  with  tbe  title  of  her  property  to  the 
defendant  she  mnst  have  relied  upon  snd  been 
induced  by  the  statement  alleged  to  be  false 
before  a  conviction  could  be  bad,  and  in  sub- 
stance gave  the  special  charges  requested  by 
the  defandant  and  met  all  the  exceptions  to  the 
charge  save  and  except  the  possible  one  embodied 
in  a  special  charge  to  the  effect  that  Ada  Karnes 
must  nave  relied  solely  and  atone  upon  the  state- 
ments made  to  her  by  the  defendant.  The  state- 
ment contained  in  the  bill  as  to  testimony  of  the 
witness  Ada  Karnes  on  cross-examination,  in 
so  far  as  set  out  in  question  and  answer  form, 
is  certified  to  as  correct,  but  tbst  portion  of 
her  testimony  appearing  in  the  bill  of  exceptions 
which  is  not  in  -qnastion  and  answer  style  1 
do  not  certify  as  being  correct,  but  refer  to  the 
statement  of  facts  on  this  point." 

[2]  The  question  raised  by  this  assignment 
Is  whether  or  not  the  false  representations  of 
appellant  to  Miss  Ada  Eames  upon  which 
she  relied  and  which  she  believed,  and  with- 
out which  she  would  not  have  parted  with 
the  title  and  possession  of  her  said  mare  and 
mule  to  appellant,  was  the  sole  and  only 
cause  which  Induced  her  to  so  part  with  the 
title  and  possession  of  her  property  to  ap- 
pellant. Appellant  insists  that  she  must  have 
so  relied  solely  and  alone  before  he  could  be 
convicted.  Our  statute  (article  1421,  P.  C.) 
prescribing  what  Is  swindling: 

"  'Swindling*  is  the  acquisition  of  any  person- 
al ••  •  property  •  •  •  by  means  of 
some  false  or  deceitinl  pretense  or  device,  or 


frandnlent  representstion,  with  Jsteat  to  appro- 
inriate  the  same  to  the  ose  of  the  party  so  ao- 
quiring." 

It  win  be  seen  by  this  that  our  statute  does 
not  require,  by  direct  enactment  nor  by  any 
proper  inference  therefrom,  that  the  false, 
etc.,  pretense  or  r^resentation  whereby  one 
acquires  the  personal  property  of  another 
shall  be  the  sole  and  only  Inducing  cause 
whereby  such  other  is  Induced  to  and  does 
part  with  the  title  and  possession  of  his 
property.  This  court  and  no  other,  has  the 
right  to  inject  Into  a  statute  what  the  Leg- 
islature has  not  enacted  therein.  Mo  court 
has  the  right  to  add  to  or  take  from  any 
statute  prescribing  an  offense.  It  the  Legis- 
lature in  enacting  this  statute  had  Intended 
that  such  false,  etc.,  pretense  or  representa- 
tion should  be  the  sole  and  only  means  where- 
by one  should  be  guilty  of  swindling  another. 
It  could  and  would  have  said  so  in  plain  and 
dear'langnage,  but  It  Hid  not  say  so,  and  this 
court,  and  no  other,  can  legally  Inject  into 
It  any  such  language  either  In  specific  words 
or  by  implication.  Such  requisite  as  Is  con- 
tended for  by  appellant  herein  is  directly 
held  against  him  by  every  modem  or  other 
American  text-book  writer.  In  19  Cyc.  407, 
subd.  "b,"  It  is  laid  down: 

"Although  the  pretense  must  be  an  inducing 
cause  of  the  owner's  parting  with  his  property, 
it  need  not  be  the  sole  indudng  cause ;  it  is  suf- 
ficient if  it  had  material  influence  in  inducing 
the  owner  to  part  with  his  property,  although  hi 
was  also  influenced  in  part  by  other  causes." 

In  support  of  this  text  cases  are  dted 
from  Alabama,  Arkansas,  Oalifomla,  Geor- 
gia, Illinois,  Iowa,  Kansas,  Louisiana,  Mas- 
sachusetts, Michigan,  Mississippi,  Missouri, 
Nebraska,  New  Hampshire,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Pennsylvania, 
Virginia,  Washington,  and  Wyoming,  and  al- 
so from  England  and  Canada.  Prom  many 
of  these  states  and  from  England  are  cited 
more  than  one  case — in  some  Instances,  sev- 
eral cases.  An  examination  has  not  been 
made  of  all  of  these  decisions  from  these  dif- 
ferent states  and  countries,  but  a  good  many 
of  them  have  been  examined,  and  In  every 
Instance  they  support  the  text  to  Cyc,  and 
many  of  them  discuss  more  fully  the  question. 
Precisely  the  same  Is  laid  down  as  the  law 
by  such  great  and  eminent  text-book  writers 
as  Bishop  and  Wharton.  2  Bishop's  New 
Grim.  Law,  J  461;  2  Wharton's  Grim.  Law, 
i  1440.    Mir.  Bishop  says: 

"All  the  decisions  affirm  that  the  false  pre- 
tense need  not  have  been  the  only  inducement." 

Mr.  Wharton  says: 

"To  require  that  the  belief  (in  the  false  rep- 
resentation) should  be  the  exclusive  motive 
would  exclude  a  conviction  in  any  case;  for 
in  no  case  is  any  motive  exclusive." 

Many  of  the  cases  from  the  states  above 
enumerated  are  to  precisely  the  same  effect 
It  Is  unnecessary  to  Incumber  this  opinion 
with  quotations  further  from  the  authorities 
above  cited. 

The  court's  charge  on  this  point  required 
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the  Jary  to  believe  everything  that  was  nec- 
essary or  proper  beyond  a  reasonable  donbt 
before  they  conld  convict  appellant.  Appel- 
lant's special  charge  requested  on  this  sub- 
ject was  correctly  refused,  because  It  did  not 
present  the  law  applicable  to  the  point  nor 
in  this  case.  On  this  point  appellant  only 
cited  and  relied  upon  two  decisions  of  this 
court,  Blum  v.  State,  20  Tex.  App.  578,  54 
Am.  Rep.  530,  and  McDanlel  v.  State,  63 
Tex.  Cr.  R.  260.  140  S.  W.  232.  In  neither 
of  those  eases  did  the  qnestlon  arise,  nor  was 
the  point  decided.  In  the  Blum  Case  Pre- 
siding Judge  White,  who  wrote  the  opinion 
for  the  court,  said: 

"The  sole  question  to  be  determined  is,  Do 
the  facts  averred  and  the  facts  as  proven  con- 
stitute swindling?" 

Then  he  states  the  facta  proven,  which 
were  to  this  effect:  Blum  had  been  in  the 
habit  of  buying  goods  from  Goodman,  the 
prosecutor,  and  others  upon  credit  prior  to 
December  21st  He  had  used  in  his  bakery 
and  grocery  business  something  over  $1,800 
belonging  to  his  wife  and  stepdaughter.  To 
pay  them  tills  debt,  be  on  December  21st 
executed  a  deed  to  them  of  all  of  his  property. 
This  deed  was  executed  In  the  forenoon,  and 
when  he  left  it  with  the  clerk  for  registration 
be  requested  him  to  say  nothing  about  it,  as, 
if  known,  it  might  affect  or  hurt  him  in  his 
business.  The  same  day,  and  subsequently 
to  this,  his  wife  and  father-in-law  started 
out  on  quite  an  extensive  purchasing  tour, 
visiting  several  stores  and  buying  quite  a 
quantity  of  goods  at  each,  regardless  of  the 
price,  and  having  the  bills  charged  to  Blum. 
He  was  not  present  in  a  single  instance  when 
these  goods  were  thus  bought  When  Good- 
man sold  these  goods,  from  his  previous 
dealings  with  Blum  and  representations  pre- 
viously made  to  him  by  Blum  and  the  fact 
that  he  was  ignorant  of  his  said  sale  of  bis 
property  to  his  wife  and  stepdaughter,  he 
was  still  of  the  impression  and  belief  that 
Blum  owned  said  property,  and  would  not 
liave  extended  him  credit  had  he  known  that 
such  was  not  the  case.  Under  this  state  of 
fact  the  court  held  that  they  were  not  suffi- 
cient to  sustain  a  conviction.    The  court  said: 

"No  false  pretenses  in  words  are  claimed  to 
have  been  made  by  Blum ;  for  he  was  not  pres- 
ent in  person  and  no  false  pretenses  and  dec- 
larations are  shown  to  have  been  made  by  his 
wife  and  father-in-law,  who  acted  as  his  agents 
in  the  purchase  of  the  goods.  That  Goodman 
may  have  entertained  the  opinion  that  Blum 
still  owned  the  property  in  the  bakery  and 
grocery  and  made  the  sale  upon  the  belief  that 
he  still  owned  said  property  cannot  affect  the 
question,  unless  the  acts  of  the  parties  purchas- 
ing the  goods  induced  that  belief  at  the  time. 
It  was  simply  an  error  of  opinion  on  his  part ; 
and  a  knowledge  of  the  fact  that  he  was  act- 
ing upon  such  belief  or  opinion  without  correct- 
ing it  will  not  subject  him  or  ttis  agents  to  a 
charge  of  having  made  a  false  pretense  by  with- 
holding the  information  which  would  have  cor- 
rected his  belief.  It  was  bis  own  opinion  as  to 
the  existence  of  a  fact  which  did  not  exist  and 
q«t  the  acts,  declarations,   or   representations 


of  the  parties  with  whom  he  was  trading,  which 
caused  him  to  be  deceived." 

S9  that  it  Is  seen  clearly  that  the  point  at 
issue  was  not  whether  Goodman  in  that  case 
relied  solely  and  alone  upon  any  representa- 
tions made  to  him  by  Blum,  because  the  court 
spedflcally  holds  that  as  a  matter  of  fbct 
Blum  made  no  representations  to  iiim  at  all, 
nor  did  his  agents,  his  wife  and  fatber-in- 
law.  However,  in  discussing  the  law  general- 
ly, Judge  White  did  state  that  the  old  Eng- 
lish writer  Mr.  Archbold,  in  his  work  on 
Criminal  Practice  and  Pleading,  had  said  that 
It  must  appear  by  the  evidence  that  the  pros- 
ecutor parted  with  his  title  by  means  of  the 
false  pretenses  alleged  and  that  alone,  but 
he  Immediately  states'  that  several  states  bad 
held  directly  the  reverse,  citing  several  of 
the  cases  on  tiiat  p(Aat  collated  by  C^c.,  at>ove 
cite<l.  It  does  not  appear  from  the  decision 
In  the  Blum  Cose  that  It  was  either  the  opin- 
ion of  Judge  White  or  the  court  ttiat  Mr. 
Archbold  had  announced  the  correct  rule,  but 
on  the  contrary,  that  the  reverse  of  that  ss 
held  by  the  several  decisions  cited,  was  the 
true  and  correct  rule  What  is  said  aliout 
the  Blum  decision  is  also  applicable  to  the 
McDanlel  decision.  A  reading  of  that  case 
will  demonstrate  that  the  point  at  issue  in 
this  case  was  not  at  issue  in  tliat  case,  but 
that  the  holding  in  that  case  and  the  opinion 
demonstrate  that  the  alleged. swindled  x>arty 
did  not  and  could  not  liave  relied  upon  the 
claimed  alleged  false  pretense,  eta,  and  the 
case  was  reversed  solely  on  that  account 

The  judgment  is  affirmed. 

On  Motion,  for  Hehearing. 

DAVIDSON,  P.  J.  On  a  former  day  <rf 
this  term  the  judgment  herein  was-  affirmed. 
Appellant  has  since  filed  a  motion  for  rehear- 
ing setting  up  several  reasons  why  this  court 
was  in  ^ror  in  the  affirmance.  It  Is  urged 
that  the  trial  court  committed  error  in  his 
original  charge  and  refusal  to  give  requested 
instructions.  In  order  to  review  this  ques- 
tion in  the  light  of  appellant's  motion  it  may 
be  necessary  to  make  a  statement  of  some  of 
the  facts. 

Miss  Karnes,  the  alleged  injured  party,  tes- 
tified that  she  had  a  conversation  with  R.  S. 
Whitehead,  brother  of  defendant  with  ref- 
erence to  selling  him  a  mare  and  mule.  Then 
were  two  of  these  conversations.  Appellant 
was  not  present  at  either.  Some  time  after 
these  conversations,  to  meet  the  agreement 
between  herself  and  R.  S.  Whitehead,  a  note 
was  prepared  to  be  signed  by  R.  S.  White- 
head, appellant  and  she  says  she  understood 
that  another  brother,  RoUle  Whitehead, 
would  also  sign  the  note.  On  the  4th  of  No- 
vember, 1914,  the  note  was  signed  at  the  bank 
by  appellant.  She  testified  that  at  the  time 
of  the  signing  of  the  note  she  bad  a  conver- 
sation with  appellant.    She  said: 

"I  read  the  note  and  told  Grady  that  I  wanted 
Rollie  on  the  note.    He  said  he  didn't  under- 


Digitized  by  V^OOQlC 


Texj 


WHITEHEAD  r.  STATE 


855 


stand  it  that  way ;  said  BoUie  would  go  on  it 
all  right,  bat  there  wasn't  use  of  it,  a3  he  had 
6  or  6  head  of  mules,  7S  or  100  head  of  boKs, 
a  big  crop,  and  didn't  owe  anything.  When  he 
made  these  statements  to  me  I  thought  be  was 
telling  me  the  truth,  and  I  took  their  note, 
Grady  and  Bob's  note.  They  signed  it.  and  I 
gave  the  note  to  Mr.  Kutt  and  went  back  to 
work.  That  is  the  note.  Q.  Was  there  any- 
thing said  in  that  conversation  about  where  the 
mare  and  mule  colt  were  at  that  time?  A. 
When  I  told  Grady  that  I  wanted  Rollie  on  the 
Dote  Bob  said  that  he  had  done  got  the  mare 
and  mule;  that  he  thoaght  it  was  settled,  and 
he  had  done  taken  them  to  his  place.  I  didn't 
know  before  that  time  that  he  had  taken  them. 
I  bad  not  authorized  him  to  do  sa  This  note 
has  neirer  been  paid,  and  nothing  has  been  paid 
on  it.  These  representations  were  made  to  me 
here  at  ibe  First  National  Bank  in  Granbury, 
Hood  county,  Tex.  I  believed  what  Grady  told 
me  about  bis  financial  condition.  I  would  not 
have  taken  their  unsecured  note  for  this  prop- 
erty if  he  had  not  made  those  statements  to  me." 

From  the  facts  It  appears  that  R.  S.  White- 
bead  bad  already  signed  the  note.  Appellaat, 
testifying  to  this  phase  of  the  case,  stated: 

"I  have  heard  the  testimony  in  regard  to  a 
certain  note  that  I  executed  to  Miss  Ada  Karnes 
on  the  4th  of  November,  1914.  I  signed  that 
note  in  the  First  National  Bank  here.  I  did  not 
have  any  conversation  with  Miss  Ada  Karnes 
at  the  time,  or  prior  to  the  time,  I  signed  the 
note  regarding  the  purdhase  of  the  property.  I 
very  likely  saw  her  the  day  I  signed  the  note. 
I  usually  see  her  every  time  1  am  in  town.  I 
did  not  that  day  or  any  other  day  undertake  to 
tell  her  how  much  stuff  I  had.  I  did  not  tell 
her  bow  many  horses,  mules,  cattle  or  hogs  that 
I  had.  I  did  not  tell  her  bow  much  I  owed  nor 
how  much  Bob  owed.  I  did  not  tell  her  how 
much  stuff,  such  as  mules,  horses,  etc.,  that  Bob 
owned.  I  made  no  statement  siinilar  to  that 
I  bad  no  conversation  with  her  prior  to  the  note 
about  what  she  would  require  as  security.  I 
had  no  conversation  with  her  about  the  note.  1 
signed  the  note  in  the  First  National  Bank,  and 
I  think  I  was  standing  near  the  store  at  a  part 
of  the  desk  that  is  near  there.  Jeff  Nntt  hand- 
ed me  the  note  and  I  signed  it,  and  I  think 
banded  it  back  to  bim.  1  bad  no  intention  at 
that  time  of  defrauding  her  or  swindling  her  out 
of  the  value  of  this  property.  Prior  to  that  time 
I  bad  been  buying  mules  and  horses  and  stock, 
and  dealing  in  them  all  my  life." 

Jeff  Nutt  was  not  placed  upon  the  stand, 
and  bis  testimony  in  regard  to  the  transac- 
tion in  the  bank  is  not  in  the  record.  The 
conversations  she  had  had  about  the  trade 
I>rior  to  this  transaction  in  the  bank  were  bad 
with  B.  S.  Whitehead  in  the  absence  of  ap- 
|H>llRnt.  Further  testifying,  Miss  Karnes 
Btated: 

"Tlie  matter  was  finally  consummated  in  the 
First  National  Bank.  He  said  that  he  .and 
Grady  would  make  the  note.  JeSE  Nutt  drew  up 
the  note,  and  Grady  brought  it  into  the  lobby 
of  the  bank,  and  I  read  it  and  asked  him  for 
RoIIie  on  tbe  note,  and  when  he  made  these 
statements  about  having  5  or  6  mules  and  75 
or  100  head  of  hogs  and  owed  nobody,  I  accepted 
them  on  the  note." 

In  this  connection  another  phase  of  the 
testimony  may  be  necessary  to  mention  in 
order  to  understand  the  Issue  brought  Into 
the  case  by  reason  of  the  court's  charge  and 
refusal  to  give  requested  Instructions.  Miss 
Karnes  testified: 

"I  talked  to  Dr.  Lancaster  and  Henry  Zweifel 
in  regard  to  tbe  side.    I  didn't  talk  to  Mrs. 


Rosa  Blake  about  this  sale  or  In  her  presence. 
I  may  have  said  something  to  Mike  Luring 
about  it.  I  was  working  at  Luring's  store  at 
the  time,  the  Famous.  I  asked  him  what  he 
thought  about  it,  and  he  said  be  thought  it  was 
perfectly  safe  to  sell  them.  I  asked  Mr.  Luring 
about  niy  selling  Bob  and  Grady  this  mule  and 
horse.  He  said  he  thought  it  was  perfectly  safe. 
I  stated  awhile  ago  that  up  to  the  consumma- 
tion (rf  the  note  I  thought  I  was  going  to  ^et 
Rollie  on  it.  Q.  How  came  you  to  ask  Luring 
what  he  thought  about  selling  this  property  to 
them  and  taking  their  note?  A.  Jnst  because 
I  asked  bim.  Although  I  was  expecting  to  get 
Rollie  on  the  note,  I  asked  Mr.  Luring  about 
taking  the  note  because  I  wanted  his  advice.  I 
consiuted  with  him  some  time  after  my  first 
conversation  with  Bob.  It  was  between  the 
first  and  second  conversations  that  I  talked  with 
Uncle  Mike.  I  don't  remember  talking  to  him 
any  more  about  the  transaction.  I  don't  re- 
member asking  Uncle  Mike  in  that  conversation 
whether  or  not  be  knew  Grady  owed  anything. 
He  told  me  he  thought  it  was  perfectly  safe  to 
take  Bob  and  Grady's  note  for  the  stock.  He 
thought  they  were  safe.  I  don't  know  that  I 
relied  on  his  advice.  I  went  to  him  through 
force  of  habit.  Q.  Is  it  not  a  fact  that  yon 
would  not  have  gone  to  him  and  asked  his  ad- 
vice if  you  were  not  willing  to  rely  on  it?  A. 
Yes,  sir;  I  did.  I  was  working  for  him  at 
the  time  this  note  was  consummated,  selling 
goods.  Yea,  sir;  I  stated  that  Grady  told  me 
at  the  time  he  signed  this  note  that  he  didn't 
owe  anything.  I  knew  there  was  something  on 
the  bo<^s  at  Mr.  lioring's  against  Grady,  not 
much.  Q.  If  he  stated  that  he  didn't  owe  any- 
thing, now  you  state  that  you  knew  he  did  owe 
Mr.  Luring?  A.  I  knew  he  owed  some,  not 
how  much.  I  just  stated  the  facts  of  the  case. 
I  knew  he  owed  Mr.  Luring  some,  not  bow 
much.  If  I  had  thought  of  it  that  way,  I 
would  have  known  his  statement  to  me  wao  not 
true.  I  did  rely  on  his  statements,  just  like 
I  told  you  awhile  ago.  I  had  sold  Grady  some 
goods,  and  had  charged  them  to  him  I  think. 
I  don't  think  I  sold  him  numbers  of  times. 
Grady  did  not  do  most  of  his  trading  with  me 
I  know  that  he  got  some  things  on  a  credit 
there.  I  relied  on  Grady's  statement  when  ho 
told  me  he  didn't  owe  anything.  I  knew  at  that 
time  he  owed  a  little  something  at  the  store, 
but  I  didn't  think  of  it  Q.  If  it  was  not  true, 
you  could  not  rely  on  It ;  if  he  made  that  state- 
ment to  you  that  he  didn't  owe  anything  acd 
you  knew  at  the  time  that  he  did  owe  Mr. 
Luring,  you  didn't  rely  on  his  statement?  A. 
I  did;  yes,  sir,  knowing  that  it  was  not  true, 
because  I  didn't  think  of  it  at  the  time." 

Her  testimony  goes  further  and  shows 
that  she  talked  with  Mr.  Zweifel  and  Dr. 
Lancaster  before  the  note  was  executed.  In 
reference  to  Dr.  Lancaster  Miss  Karnes  tes- 
tlfled: 

"I  talked  to  Dr.  Lancaster  before  the  note 
was  executed.  I  asked  Dr.  Lancaster  about  sell- 
ing them,  and  he  said  that  he  had  done  tbe 
same  thing  or  was  going  to  do  the  same  .thing, 
or  had  sold  them,  I  don't  know  which;  and 
tbat  they  were  not  involved;,  that  tbey  told 
him  they  were  not  involved.  I  knew  they  had 
an  account  at  Luring's  store.  I  didn't  know 
they  owed  anybody  else.  I  had  never  heard 
their  credit  questioned.  I  relied  on  what  Dr. 
Lancaster  said.  He  advised  me  that  he  believed 
they  would  pay  me.  I  had  that  in  mind  when 
I  took  their  note,  and  was  relying  on  it  at  the 
time.  I  don't  remember  who  else  I  advised  with 
about  the  matter.  I  talked  to  Dr.  Lancaster 
and  Mr.  Zweifel  and  Mr.  Luring  and  relied  on 
their  advice.  I  believed  what  they  told  me,  and 
I  had  that  in  mind  and  was  relying  o»  U  at 
the  time  I  took  the  nota" 
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On  re-<at)ss  this  same  witness  testified:  | 
"Yes,  sir;  I  was  relying  on  the  statements 
of  these  other  people  at  the  time  I  made  this 
sale,  but  I  would  not  have  sold  to  them  with 
Rollie  on  the  note  if  Grady  hadn't  told  me 
that  I  don't  know  whether  I  asked  Dr.  Lan- 
caster anything  about  Rollie  or  not.  I  don't 
remember  to  have  asked  Mike  Luring  and  Hen- 
ry Zweifel  about  Rollie.  Bdb  and  Grady  were 
the  ones  I  was  asking  about" 

The  court  charged  the  Jniy  as  follows: 
"If  yon  do  not  so  believe  and  find,  beyond  a 
reasonable  donbt,  you  will  acquit  the  defend- 
ant, or  if  you  have  a  reasonable  doubt  as  to 
whether  or  not  Ada  Karnes  believed  the  said 
representation,  if  any,  made  to  her  by  the  said 
H.  O.  Whitehead,  to  be  true,  and  was  Induced 
thereby  to  part  with  the  possession  and  title  to 
said  mule  and  horse,  then  and  in  that  event  you 
will  likewise  acquit  the  defendant  Again,  if 
you  have  a  reasonable  doubt  as  to  whether  or 
not  the  said  H.  G.  Whitehead  made  the  repre- 
sentations to  tile  said  Ada  Karnes  alleged  in 
the  indictment,  or  if  he  did  make  them  and 
you  believe  they  were  false  and  the  said  Ada 
Karnes  knew  they  were  false  when  sue  parted 
with  the  title  and  possession  of  said  mule  and 
horse,  then  in  either  event  yon  will  acquit  the 
defendant" 

Preceding  the  charges  abore  quoted  the 
court,  in  substance,  without  setting  It  out 
charged  that  If  appellant  fraudulently  repre- 
sented to  Miss  Karnes  that  he  was  not  In- 
debted to  any  person,  and  that  by  means  of 
such  false  and  fraudulent  representations.  If 
any,  the  said  Ada  Karnes  was  Induced  to  sell 
and  deliver  to  the  said  H.  G.  Whitehead  and 
Bob  Whitehead  the  title  and  possession  of 
one  horse  and  one  mule,  and  to  accept  for 
the  animals  a  promissory  note  unsecured  and 
signed  by  H.  6.  and  B.  S.  Whitehead,  and 
they  further  should  believe  that  H.  G.  White- 
head was  Indebted  to  other  persons  and  was 
not  solvent,  and  that  Bob  Whitehead  was 
insolvent,  and  that  said  representations 
made,  11  any,  by  H.  G.  Whitehead  were  false, 
and  that  In  truth  and  In  fact  he  was  largely 
Indebted  and  owed  large  amounts  a^regat- 
Ing  more  than  $5,000,  and  that  the  said  Ada 
Karnes,  In  parting  with  the  title  and  pos- 
session of  the  said  mule  and  horse,  believed 
said  representations.  If  any  were  made,  to  be 
true  and  was  Induced  thereby  to  part  with 
the  possession  and  title  to  said  property, 
and  that  the  value  of  said  property  was  more 
than  $50,  and  so  on,  they  should  convict  Ap- 
pellant excepted  to  the  charge  above  quoted, 
and  requested  the  court  to  charge  the  jury 
as  follows: 

"Gentlemen  of  the  jury,  in  this  cause  I  charge 
you  at  the  request  of  defendant's  counsel  that 
if  you  find  and  believe  that  the  prosecuting 
witness,  Ada  Karnes,  before  accepting  the  note 
■et  out  and  described  in  the  indictment  herein, 
advised  with  Henry  Zweifel,  Mike  Luring,  ana 
J.  R.  Lancaster,  or  either  of  them,  about  sell- 
ing the  property  described  in  said  indictment  to 
the  defendant  Bob  Whitehead,  and  accepting 
their  unsecured  note  for  the  pnce  of  same,  and 
that  she  acted  on  said  advice,  if  any,  at  the 
time  she  accepted  said  note,  if  she  did,  or  if  you 
have  a  reasonable  doubt  as  to  whether  she  did 
so  act  on  said  advice,  if  any,  you  will  acquit 
the  defendant,  and  say  by  yooi  verdict  not 
guilty." 


[3]  TtlB  diarge  was  refused.  It  is  un- 
necessary to  set  out  the  facts  further  than 
has  been  stated.  The  court's  qualification 
to  the  bill  of  exceptions  reserved  Is  as  fol- 
lows: 

"The  court  charged  the  Jury  in  snbstance  that 
before  the  defendant  coidd  be  convicted  they 
must  believe  beyond  a  reasonable  doubt  that  in 
parting  with  the  title  of  her  property  to  the 
defendant  she  must  have  relied  upon  and  been 
induced  by  the  statement  alleged  to  be  false  be- 
fore a  conviction  could  be  had,  and  in  substance 
?:ave  the  special  charges  requested  by  the  de- 
endant,  and  met  all  the  exceptions  to  the 
charge  save  and  except  the  possible  one  em- 
bodied in  a  special  charge  to  the  effect  that 
Ada  Karnes  must  have  relied  solely  and  alone 
upon  the  statements  made  to  her  by  the  de- 
fendant. The  statement  contained  in  tlie  bill 
as  to  testimon;r  of  the  witness  Ada  Karnes  on 
cross-examination  in  so  far  as  set  out  in  ques- 
tion and  answer  form  is  certified  to  as  cor- 
rect, but  that  portion  of  her  testimonr  appear- 
ing in  the  bill  of  exceptions  which  is  not  in 
question  and  answer  style  I  do  not  certify  as 
being  correct,  but  refer  to  the  statement  of 
facts  on  this  point" 

The  writer  Is  of  opinion,  after  reading  the 
record,  that  the  bill  of  exceptions  does  <o?- 
roctly  state  her  te8tlmou.v  about  wblcb  the 
court  refers  to  the  statement  of  facts.  The 
omtt  In  his  qualification  seems  to  have  mis- 
conceived the  charge  requested  by  appel- 
lant In  using  the  language  that  that  special 
charge  suggested  that  Miss  Karnes  "must 
have  relied  solely  and  alone  upon  the  state- 
ments made  to  her  by  the  defendant."  The 
charge  has  been  quoted,  and  the  court  in 
that  qualification  certainly  misunderstood 
the  charge,  because  It  does  not  ask  that 
the  jury  be  instructed  to  rely  solely  upon 
the  statements  of  the  defendant  made  to  Miss 
Karnes.  The  charge  simply  asked  the  court 
to  Instruct  the  jury,  as  stated  by  Its  terms, 
that  if  she  relied  upon  the  statements  and 
representations  of  the  three  gentlemen  nam- 
ed, or  there  was  a  reasonable  doubt  about  It, 
appellant  was  entitled  to  an  acquittaL 
This  charge  was  called  for  by  the  flacts  here- 
tofore stated.  She  testified  she  talked  with 
these  gentlemen  and  relied  upon  what  they 
told  her,  and  this  occurred  before  the  execu- 
tion of  the  note.  This  advice,  whldi  she 
says  was  at  her  own  suggestion  from  those 
gentlemen,  Indicated  that  she  was  not  will- 
ing to  trust  defendant  on  their  statements, 
and  sought  the  advice  of  the  other  named 
parties.  This  charge  should  have  been  given. 
It  was  an  issue  In  the  case.  If  appellant  had 
requested  the  court  to  charge  that  she  must 
rely  solely  and  alone  upon  the  statements  of 
defendant,  we  would  have  had  the  question 
presented  In  a  different  light,  but  as  that 
question  Is  not  presented  by  the  requested 
charge,  It  Is  not  discussed. 

[4]  There  Is  another  bill  of  exceptions  re- 
served to  the  introduction  of  evidence  to  the 
effect  that  appellant  bought  a  farm  for  $7,- 
000.  He  paid  nothing  on  the  $7,000  In  cash, 
but  gave  vendor  lien  notes  for  that  amount 
and  In  addition  executed  a  mortgage  on  his 
stock.  Whether  this  horse  and  mule  were 
Included  in  that  la  not  Bhowa,  unless  it  be 
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under  the  genonl  stateineat  tbat  be  gave  a 
mortgage  on  all  of  bis  stock.  In  this  connec- 
tion the  evidence  shows  that  this  debt  was 
canceled  later  by  deeding  the  farm  baclc  to 
bis  brother  and  receiving  a  release  of  the 
mortgage  given  on  the  stock.  Some  of  the 
reasons  ui^ed  why  this  matter  should  not 
have  gone  before  the  Jnry  should  have  been 
sustained.  The  facts  sh«w  and  the  bill 
shows  that  this  Indebtedness  accrued  months 
after  the  execution  of  the  note  to  Mlas 
Karnes,  which  was  for  H75,  and  could  not 
bave  had  any  effect  upon  the  Indebtedness 
of  appellant  at  the  time  he  bought  the  horse 
and  mule  from  Miss  Karnes.  This  case  Is 
based  upon  the  proposition;  that  Is,  the 
court  only  submitted  the  theory  that  appel- 
lant was  Insolvent  at  the  time  he  made  the 
purchase,  or  rather  at  the  time  be  made  the 
representations  to  Miss  Karnes,  which  she 
claimed  to  have  been  made  by  him,  to  the  ef- 
fect tbat  he  did  not  owe  anything.  QChe 
court  did  not  submit  the  statements  tbat  he 
owned  5  or  6  mules  and  76  to  100  hogs. 
These  were  excluded,  and  were  not  even 
mentioned  In  the  charge.  He  certainly  did 
not  owe  this  amount  et  that  time,  because 
the  facts  show  plainly  that  that  transaction 
occurred  months  after  he  executed  the  note 
to  Miss  Karnes.  Just  how  this  could  affect 
the  Insolvency  of  appellant  at  the  time  he 
executed  the  note  Is  not  readily  explainable. 
Where  a  party  Is  solvent  at  the  time  of  the 
contract  and  subsequently  becomes  Insolvent, 
the  subsequent  insolvency  would  generally 
not  enter  into  prior  statements  of  solvency. 
It  would  hardly  be  held  that  appellant  en- 
tered into  this  contract  with  his  brother  some 
months  afterward  for  $7,000  with  a  view 
of  beating  Miss  Karnes  out  of  |175  tbat  he 
owed  her;  but  If  he  did,  that  would  not  be 
swindling,  because  the  contract  and  swin- 
dling, if  any,  had  already  occurred  and  the 
pri^erty  bad  passed  to  appellant.  Having  ac- 
quired the  property,  he  had  the  right  to  use 
it;  It  became  his  when  he  gave  the  note  for 
It.  The  fact  that  he  may  have  used  It  sub- 
sequently In  trading,  making  contracts,  etc., 
would  not  render  him  Insolvent  at  the  time 
he  purchased  the  mule  and  horse.  He  did 
not  then  owe  the  $7,000.  ?rhat  debt  was 
canceled  long  before  the  maturity  of  the 
Karnes'  note.  This  matter  upon  another 
trial  should  not  be  permitted  to  go  to  the 
Jury. 

[t]  There  is  another  question,  to  wit,  the 
Introduction  of  a  great  number  of  Items  in 
the  schedule  filed  in  the  bankruptcy  pro- 
ceedings which  were  filed  by  appellant  and 
his  brother  Bob  over  a  year  after  the  pur- 
chase of  the  horse  and  mule.  This  bUl  is 
very  lengthy,  and  recapitulates  and  recites 
a  great  number  of  transactions,  some  of 
wblch  appellant  owed  at  the  time  of  the 
purchase  of  the  horse  and  mule  and  execu- 
tion of  the  note  therefor.  A  great  number  of 
the  items  were  debts  contracted  l<xig  sub- 
sequent to  the  transaction  with  Mies  Karnes. 


In  tiie  original  (vlidon  we  passed  this  oat 
with  the  statement  that  the  Items  to  which 
objections  were  made  must  be  specifically 
specified,  otherwise  the  court  will  not  look 
through  to  ascertain  which  were  and  which 
were  not  admissible.  This  is  based  upon  the 
rule  that  where  some  of  the  testimony  men- 
tioned In  a  bill  is  admissitde  and  some  not 
the  bill  must  particularize  the  matters  to 
which  objection  was  urged.  Recognizing  that 
rule,  the  writer  is  of  opinion  that  this  bUl, 
while  not  technically  pointing  out  all  these 
differrait  illegitimate  Items,  is  sufilclent  to 
present  the  question.  Among  other  excep- 
tions stated  to  the  introduction  of  this  evi- 
dence this  Is  found:  The  contract  upon 
which  the  defendant  Is  charged  by  indict- 
ment with  swindling  was  entered  Into  be- 
tween the  parties  prior  to  the  date  of  the 
Items  shown  on  the  schedule,  and  the  prose- 
cuting witness  knew  at  the  time  she  entered 
Into  the  contract  tbat  he,  the  defendant, 
did  owe  something,  and,  further,  that  she 
was  relying,  not  on  these  statements  as  the 
indictment  alleges,  but  on  the  testimony  of 
three  different  parties,  to  wit.  Dr.  J.  R.  Lan- 
caster, Mike  lAirlng,  and  Henry  Zwelfel; 
that  therefore  the  testimony  cannot  be  offer- 
ed for  any  purpose  In  view  of  the  assign- 
ments In  the  Iqdlctment  and  under  the  law 
except  for  the  purpose  of  prejudicing  the 
minds  of  the  Jnry  against  the  defendant,  and 
that  the  items  taken  from  said  schedule 
and  the  schedule  itself  were  not  admissible 
on  account  of  being  an  ex  parte  proceeding. 
This  Is  one  of  the  grounds.  Andther  ground 
Is  that  the  Items  shown  In  said  schedule  were 
evidences  of  debt  created  after  the  >  execution 
of  the  note  given  by  the  defendant  to  the 
prosecuting  witness,  Ada  Karnes,  which  note 
and  the  transaction  out  of  which  It  grew  are 
the  basis  of  this  prosecution;  and  because 
the  proof  shows  that  these  Items  of  debt 
were  not  in  existence  at  the  time  of  the 
execution  of  said  note;  and  because  said 
testimony  Is  Immaterial  and  does  not  sustain 
any  charge  made  In  the  indictment,  and  are 
Immaterial  to  any  issue  in  the  case,  and 
could  serve  no  purpose  except  to  prejudice 
the  minds  of  the  Jury  against  the  defendant ; 
that  the  Items  objected  to  were  created  -aft- 
er the  execution  of  the  note  given  to  Ada 
Karnes,  and  because  said  testimony  could 
not.  In  any  manner,  have  influenced  the  pros- 
ecuting witness,  Ada  Karnes,  when  she  sold 
tbe  property  to  the  defendant  and  took  his 
note  therefor.  These  are  Just  mentioned  In 
passing.  The  writer  is  of  the  opinion  tbat 
these,  while  not  very  sp^flc,  were  sufficient- 
ly BO  though  to  call  the  court's  attention  to 
the  fact  that  the  Items  to  which  he  was  ob- 
jecting were  those  debts  created  since  the 
transaction  between  himself  and  Miss  Karnes. 
The  trial  court  qualifying  tbe  bill,  among 
other  things,  stated  he  did  not  feel  called 
upon  to  go  through  all  the  schedule,  which 
was  rather  an  extensive  one,  and  cull  out 
tbe  Items  of  debt  which  occurred  between 
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appellatit  and  Miss  Eames  after  tbe  trans- 
action. It  was  not  necessary  for  him  to  do 
so.  He  was  the  presiding  Judge;  he  heard 
the  testimony  read  to  the  Jury  and  the  dates 
of  the  Items  as  they  were  called  In  reading 
the  matter  to  the  Jury.  Appellant,  while  not 
specifying  each  Item  in  a  geheral  way,  called 
his  attention  to  the  fact  he  was  objecting  to 
all  those  items  in  which  debts  occurred  aft- 
er the  transaction  alleged  in  the  indictment. 
The  date  of  this  transaction  was  the  4th  of 
October,  1914.  Many  of  the  items  occurred 
at  varying  times  during  a  year  or  more  aft- 
er the  transaction  declared  upon  In  the  in- 
dictment. The  writer  is  of  the  (pinion  that 
that  was  specific  enough  to  call  the  court's 
attention  to  the  fact  that  these  items  were 
referred  to  in  the  objections  by  appellant 
The  court  could  liave  required  the  state  to 
eliminate  such  items  at  the  time  they  were 
read  to  the  Jury,  and  could  also  have  con- 
fined the  state  to  debts  existing  at  the  time 
of  the  execution  of  tbe  Karnes'  note,  and  if 
the  schedule  In  bankruptcy  was  admissible 
at  all  for  any  purpose,  then  certainly  no  oth- 
er items  as  this  record  presents  it  should 
hare  l)een  admitted  except  those  specifying 
debts  that  were  in  existence  at  the  time  of 
giving  Miss  Karnes  the  note  relied  upon 
in  this  transaction.  But  if  l%e  is  in  error  In 
regard  to  the  sufficiency  of  the  bill  to  pre- 
sent these  matters,  than  upon  another  trial 
all  such  matters  occurring  subsequent  to  the 
transaction  set  ont  in  the  Indictment  should 
be  excluded.  The  matter  at  issue  was  wheth- 
er or  not  appellant  owed  anything  at  the 
time  he  made  the  statement  to  Miss  Karnes. 
This  was  the  theory  upon  which  tbe  case  was 
tried  under  the  court's  charge.  Certainly  it 
could  not  be  held  to  be  proper  to  introduce 
evidence  of  Indebtedness  incurred  by  appel- 
lant after  the  execution  of  the  note.  He  did 
not  and  could  not  have  owed  subsequent 
debts  at  the  time  of  the  execution  of  the 
note;  therefore  it  could  not  have  been  a  mis- 
representation as  to  such  subsequent  debts. 
[6]  These  matters  have  been  treated  in 
a  general  way  in  view  of  the  motion  for  re- 
hearing. There  are  many  other  facts  and 
details  in  evidence  which  would  throw  light 
upon  these  matters  which  are  not  herein 
mentioned  or  discussed.  The  writer  does  not 
believe  that  the  facts  show  a  case  of  swind- 
ling. To  bis  mind  tills  is  Just  a  credit  sale, 
evidenced  by  tbe  note  n>entloned  by  the 
witness  Miss  Karnes.  I  do  not  care  to  go 
into  a  detail  of  the  facts  bearing  on  it  fur- 
ther than  as  stated.  This  note  was  executed 
on  tbe  4th  of  November,  1914,  and  matured 
before  the  bankruptcy  proceedings  were  in- 
stituted which  occurred  in  December,  1015. 
This  indictment  was  not  preferred  until  the 
25th  of  April,  1916.  That  appellant's  credit 
was  good  at  the  bank  and  in  the  community 
where  he  was  dealing  seems  not  to  be  ques- 
tioned, and  the  unfortunate  matters  occur- 
ring during  1915,  and  the  reduction  of  the 


price  of  cotton  and  matters  of  that  sort, 
forced  appellant  into  bankruptcy.  He  had 
always  sustained  a  high  rating  as  a  businesft 
man  up  to  the  time  of  the  bankruptcy  or 
Just  before  it,  and  it  is  shown  that  he  raised 
in  1915  something  over  100  bales  of  cotton, 
but  on  account  of  existing  circumstances, 
the  war  in  Kurope,  and  matters  of  that  sort, 
cotton  was  reduced  to  a  very  low  valoe.  It 
seems  to  be  not  qnnstioned  that  if  the  cotton 
had  sold  at  the  subsequent  high  prices,  he 
would  have  been  able  to  have  avoided  bank- 
ruptcy and  paid  Us  debts.  To  the  mind  of 
the  writer  tills  record  does  not  show  evidence 
whldh  wonld  Justify  the  conclusion  that 
appellant,  in  signing  the  note  or  buying  the 
horse  and  mule,  Intended  to  defraud  Miss 
Karnes.  It  was  a  credit  sole  and  not  a 
swindle. 

For  the  reasons  indicated,  tbe  motion  for 
rehearing  is  granted,  the  Judgment  of  af- 
firmance set  aside^  and  the  cause  reversed 
and  remanded. 

PRBNDEBOAST,  X,  dissents. 


DAVENPORT  v.  KELLY.     (No.  712.) 

(Court  of  Civil  Appeals  of  Texas.     EH  Paso. 

June  7,  1917.    On  Rehearing, 

June  28,  1017.) 

1.  Apfeai,  ANn  Ebbob  4=>396— Noticb  or  Ap- 
peal 

Under  Rev.  St.  art.  20&4,  the  Cknirt  of  Civil 

Appeals  is  without  jurisdiction  to  hear  an  ap- 
peal unless  the  appellant  gives  notice  of  appeal 
m  open  court  dunng  term  at  which  final  judg- 
ment is  roidered,  and  witliin  two  days  after 
final  judgment  overruling  motion  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  |S  2099,  2102,  2104,   215ai 

On  Rehearing. 

2.  AppKAt,  AND  Ebbob  ^=>417(1)— Notice  of 
Appeal. 

The  certificate  of  a  trial  Judge,  stating  that 
appellant's  attorney  came  to  bis  office  and  stated 
that  be  wished  to  except  to  the  judgment  and 
take  an  appeal,  does  not  show  giving  of  notice 
of  appeal  necessary  to  perfect  it,  where  it  does 
not  show  that  judge's  office  was  place  where 
court  was  then  beiiig  held. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^ror,  Cent.  Dig.  §§  2140,  2141.] 

Appeal  from  Comanche  County  Court;  J. 
H.  McMillan,  Judge. 

Action  by  R.  H.  Kelly,  trustee,  suing  for 
the  benefit  of  himself  and  the  stockholders 
of  the  Farmers'  &  Merchants'  State  Bank  of 
Gustine,  Tex.,  against  Boy  J.  Davenport. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Appeal  dismissed. 

Merton  Lb  Harris,  of  Comanche^  !&  Old, 
of  Uvalde,  and  H.  O.  King,  of  Sablnol,  tot 
appellant.  H.  N.  Ooodaon,.  of  Conumcbe^ 
for  appellee. 

WALTHALL,  J.  This  suit  was  brou^t  in 
the  county  court  of  (Comanche  county  by  B. 
H.  Kelly,  trustee,  suing  therein  as  plaintiff. 
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for  tbe  benefit  of  blmselt  and  the  stockhold- 
ers of  tbe  Farmers'  &  Merchants'  State  Bank 
of  Gustlne,  Tez.,  and  against  appellant,  Roy 
J.  Dayenport.  Tbe  cause  was  tried  by  tbe 
court,  who  rendered  judgment  In  favor  of 
appellee  for  the  amount  sued  for.  Appellee 
objects  to  a  consideration  by  this  court  of 
this  appeal  and  of  the  brief  of  appellant,  on 
tbe  ground  that  it  does  not  anpear,  from  tbe 
minutes  of  the  county  court,  as  shown  by 
the  transcript,  that  notice  of  appeal  from  tbe 
judgment  of  tbe  trial  court  was  given  in 
open -court 

[1]  This  objection  is  sustained  by  the  rec- 
ord, and  this  court  Is  without  jurisdiction  to 
hear  this  appeal.  Article  2084,  R.  8.,  pro- 
vides that  an  appeal  may  be  taken  during  the 
term  of  tbe  court  at  which  the  final  judg- 
ment In  the  cause  is  rendered  by  the  appel- 
lant, giving  notice  of  appeal  in  open  court 
within  two  days  after  final  judgment  over- 
ruling a  motion  for  a  new  trial.  The  record 
does  not  disclose  that  the  notice  of  appeal 
was  given  in  open  court,  but  shows  to  tbe 
contrary.  Western  Union  Telegraph  Oo.  v. 
O'Keefe,  87  Tex.  423,  28  S.  W.  945;  Beau- 
mont V.  Newsome,  143  S.  W.  941.  For  the 
reason  stated,  the  appeal  must  be  dismissed, 
and  it  is  so  ordered. 

On  Rehearing. 

[2]  Appellant  insists  that  we  are  in  error 
In  dismissing  this  case  for  want  of  jurisdic- 
tion. The  record  does  not  show  that  notice 
of  appeal  was-  given  in  open  court.  The 
county  judge  who  tried  the  case  certifies  that 
withlu  due  time,  and  before  tbe  adjournment 
of  the  term  of  tbe  court  at  which  tbe  case 
was  tried,  tbe  attorney  for  appellant,  Merton 
Ii.  Harris,  "came  into  my  office  and  stated 
that  he  wished  to  except  to  tbe  judgment 
and  take  an  appeal  in  tbe  case,  but  that  I, 
through  inadvertence,  failed  to  enter  said 
notice  of  appeal  and  exception  on  the  dock- 
et, nnd  the  same  Is  not  entered  on  the  min- 
utes for  said  reason."  The  statute  provides 
that  appeal  is  perfected  "by  the  appellant 
giving  notice  of  appeal  in  open  court  *  •  * 
which  shall  be  noted  on  tbe  docket  and  enter- 
ed of  record,"  and  by  filing  the  api>eal  bond. 
We  are  of  tbe  opinion  that  by  the  attorney 
simply  going  into  the  office  of  tbe  judge  and 
stating  to  tbe  judge  that  be  "wished  to  ex- 
cept to  the  judgment  and  take  an  appeal  in 
the  case,"  Is  not  the  giving  of  notice  of  ap- 
I>eal  In  open  court.  Notice  of  appeal  given 
in  open  court  takes  the  place  of  citation  or 
other  writ  designed  for  the  same  purpose, 
'and  such  notice  is  necessary  to  tbe  exercise 
of  jurisdiction  of  this  court  Western  Union 
Telegraph  Co.  v.  O'Keefe,  87  Tex.  423,  28  S. 
W.  945.  It  is  the  giving  of  notice  of  appeal 
in  open  court  that  perfects  tbe  appeal.  It 
is  not  shown  in  tbe  certificate  nor  otherwise 
that  tbe  judge's  office  was  tbe  place  where 


tbe  court  was  then  being  bdd,  nor  that  court 
was  then  open  at  the  judge's  office  or  else- 
wbere  at  the  time  tbe  attorney  expressed  tc 
tbe  judge  bis  wish  to  except  to  the  judgment 
and  take  an  appeal  In  Western  Union  Tel- 
egraph Oo.  v.  O'Keefe  the  notice  of  appeal 
was  in  tRCt  given.  Appellant  here  relies  up- 
on and  refers  us  to  the  certificate  of  the  trial 
judge  as  showing  the  fact  of  notice  of  appeal 
given  In  open  court  We  accept  the  certifi- 
cate as  to  what  occurred,  and  are  of  the  opin- 
ion that  tbe  certificate  does  not  show  the  fact 
that  notice  of  appeal  was  given  in  open 
court  It  is  true  that  the  statute  does  not 
prescribe  a  form  of  words  In  giving  the 
notice,  but  it  does  prescribe  the  manner  of 
giving  tbe  notice,  and  the  place  where  given, 
and  that  what  is  done  must  be  a  notice  of 
appeal  of  the  case  to  the  Court  of  Civil  Ap- 
peals. A  notice  to  the  trial  judge  In  his 
private  office,  conceding  it  to  be  otherwise 
sufficient,  certainly  would  not  be  notice  giv- 
en in  open  court  Tbe  notice  given  In  open 
court  is  intended  to  apprise  the  opposing 
party  of  the  appeal  taken,  and  is  the  only 
notice  of  that  fact  required.  Russell  t. 
Koennecke,  190  S.  W.  253. 
Tbe  motion  is  overruled. 


COMMONWEAI/TH  NAT,  BANK  ▼. 
HAWES.     (No.  7624.) 

(Court  of  Civil  Appeals  of  Texas.   Dallas.    May 

26,  1917.     Rehearing  Denied 

June  23,  Iftl'T) 

1.  Barks  and  Banking  <S=s>148(2)— Patmbnt 
OF  Check — Duty  of  Bank.  ' 

Plaintiff,  by  issuing  his  check,  cast  upon 
bis  bank  tbe  duty  to  pay  the  amount  to  the 
payee,  or,  if  indorsed  b^  tbe  payee,  the  duty  of 
ascertaining  the  |enDiDeness  of  his  Indoree- 
mcnt,  unless  plaintiff  knew,  when  the  check  was 
issued,  that  the  payee  was  a  fictitious  person, 
in  which  case  payment  to  any  holder  of  tbe 
check  was  authorized. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ii  438.  440,  441,  452.J 

2.  Pleading   «=»291(2)— Vebification  — Now 
BsT  Factum— Statute. 

In  suit  against  plaintiff's  bank  to  recover 
money  paid  by  the  bank  to  a  third  person  on 
forged  indorsement  of  a  check  for  the  amount 
drawn  by  plaintiff,  where  plaintiff  did  not  file 
an  affidavit  charging  that  the  indorsement  was 
a  forgery,  the  genuineness  of  the  indorsomcnt 
on  the  check  was  not  required  to  be  assumed; 
Vernon's  Sayles'  Ann.  Olv.  St  1014,  art  588. 
providing  that  whenever  the  assignee  or  in- 
dorsee of  any  written  instrument  shall  sue 
thereon,  the  assignment  or  indorsement  shall  be 
regarded  as  fully  proved,  unless  the  defendant 
shall  tender  sworn  plea  of  non  eat  factum,  being 
without  application,  as  it  has  reference  to  in- 
struments or  obligations  emanating  from  tbe 
party  sought  to  be  charged. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §  8&1.] 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Suit  by  J.  W.  Hawes  against  the  Common- 
wealth National  Bank.  From  a  judgment  for 
plalntlfiF,  defendant  appeals.    Affirmed. 
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Leake  &  Henry,  of  Dallas,  for  appeUant 
lively  &  Groggana,  and  W.  M.  Jones,  all  of 
Dallas, 'for  ai^ellee. 

RASBURT,  J.  This  appeal  Is  from  a  Judg- 
ment la  favor  of  appellee  for  $250  In  a  suit 
wherein  It  was  alleged  that  appellant  paid 
to  another  upon  a  forged  indorsement  a  check 
for  said  amount  drawn  by  appellee  in  favor 
of  M.  F.  Robertson  against  a  fund  on  deposit 
with  appellant.  The  pleadings  support  all 
Issues  presented  on  appeal  and  for  that  rea- 
son wQl  not  be  detailed. 

The  essential  facts  deduclble  from  the  evi- 
dence developed  at  trial  are  these:  Appellee 
agreed  with  Joe  Well  to  advance  $250  to  one 
M.  F.  Robertson,  who  Weil  represented  to 
appellee  desired  to  borrow  $500  on  good  se- 
curity, and  whom  appellee  believed  to  be  a 
real  person,  on  condition  that  Weil  woald 
advance  the  remaining  one-half.  For  that 
purpose  the  appellee  drew  a  check  on  api>el- 
lant  bank,  where  he  had  money  deposited, 
In  favor  of  M.  F.  Robertson,  and  delivered  It 
to  Joe  Well  to  be  in  turn  delivered  to  Robert- 
son. After  the  check  was  delivered  to  Well 
he  exhibited  to  appellee  a  note  for  $550, 
signed  "M.  F.  Robertson,"  together  with  an- 
other note  ostensibly  secured  by  some  char- 
acter of  real  estate  lien  and  supposed  to  be 
in  collateral  security  of  the  $550  Robertson 
note.  Weil  retained  both  notes  and  placed 
them  in  his  private  vault  Hie  check  was 
paid  by  appellant,  and  when  returned  to  ap- 
pellee was  indorsed  "M.  F.  Robertson"  and 
"Joe  Well."  When  the  Robertson  note,  which 
was  not  in  possession  of  appellee,  was  due, 
appellee  set  about  to  find  Robertson,  with  the 
result  that  it  developed  that  Robertson  was 
a  fictitious  person,  and  that  the  only  Robert- 
son who  had  ever  owned  the  land  by  which 
payment  of  the  note  was  secured  was  a  Mrs. 
M.  F.  Robertson,  who  died  long  prior  to  the 
transaction  between  appellee  and  Weil.  Upon 
discovery  that  Robertson  was  a  fictitious 
person  appellee  notified  the  bank.  It  does 
not  appear  to  whom  the  bank  paid  the  money, 
since  it  introduced  no  testimoney  on  that  is- 
sue or  concerning  Robertson's  indorsement, 
but  we  assume  from  the  order  of  the  Indorse- 
ments on  the  check  it  was  paid  to  Weil,  who 
was  not  accounted  for  at  trial.  Appellee  re- 
lied upon  and  was  deceived  by  Weil's  repre- 
sentations that  Robertson  was  a  real  person 
and  that  the  notes  and  security  were  genuine. 
They  were  forgeries. 

By  the  first  assignment  of  error  it  is  urged 
that  the  judgment  Is  erroneous  on  the  ground, 
in  substance,  that  it  appears  without  contro- 
versy in  the  testimony  that  what  appellee 
intended  by  the  issuance  of  his  check  was 


accomplished,  that  Is  to  aay,  that  what  Well 
represented  to  be  a  real  person  and  a  genuine 
obligation,  while  tn  the  one  case  flctiUoas 
and  in  the  other  a  forgery,  was  what  appellee 
bargained  for  and  got,  since  he  relied  upon 
Well  in  the  matter,  and  in  wbidi  deceit  ap- 
pellant did  not  participate.  It  Is  correct  to 
say  that  the  appellee  did  rely  oa  the  state- 
ments of  Weil  concerning  the  genninenesa  of 
the  note  pnrpcvting  to  be  executed  by  Rob- 
ertson and  Its  security,  and  that  appellant 
did  not  participate  in  the  deceit  in  reference 
thereto.  Appellant's  liability,  however,  does 
not  depend  upon  appellee's  reliance  upon  the 
statements  of  Well  or  upon  the  fact  tbat  Weil 
deceived  him. 

[1]  Regardless  of  the  verity  of  sndi  dalms 
appellee,  by  the  issuance  of  his  check,  cast 
upon  appellant  the  duty  of  paying  the  amount 
thereof  to  the  payee,  Bobertson,  or.  If  in- 
dorsed by  Robertson,  the  duty  of  ascertain- 
ing the  genuineness  of  Robertson's  indorse- 
ment, unless,  of  conrse,  appellee,  the  drawer, 
□lew  at  the  time  the  check  was  issued  that 
^e  payee  was  a  fictitious  person,  in  which 
»Be  payment  to  any  holder  of  the  check' 
Evould  be  authorized.  Guaranty  State  Bank 
&  Trust  Co.  V.  Lively,  149  S.  W.  211.  In  the 
case  cited  the  Supreme  Court  granted  the 
writ  of  error,  but  in  an  opinion  rendered  dur- 
ing the  current  month  affirmed  the  holding 
of  the  Court  of  Civil  Appeals.  The  rule  stat- 
ed was  announced  in  the  case  cited  upon 
facts  substantially  similar  to  those  in  the 
present  case,  for  which  reason  we  deem  it 
unnecessary  to  further  discuss  the  issue. 

[2]  The  remaining  assignment  asserts  that 
the  genuineness  of  the  indorsement  upon  ap- 
pellee's check  should  have  been  assumed,  since 
it  appears  from  the  record  that  appellee  did 
not  file  in  the  suit  an  affidavit  charging  that 
such  indorsement  was  a  forgery.  The  con- 
tention is  based  upon  the  provisions  of  article 
588,  Vernon's  Sayles*  Civil  Stats.,  which  pro- 
vides, in  substance,  that  whenever  the 
assignee  or  Indorsee  of  any  written  Instru- 
ment shall  sue  thereon,  the  assignment  or  in- 
dorsement thereof  shall  be  regarded  as  fully 
proved  unless  the  defendant  shall,  In  effect, 
tender  sworn  plea  of  non  est  factum.  It  is 
clear,  we  believe,  that  the  statute  invoked 
is  without  application  in  this  proceeding. 
Obviously  it  has  reference  to  instruments  or 
obligations  emanating  from  the  party  sought 
to  be  charged.  Further,  this  suit  is  not  upon 
any  instrument  or  obligation  assignable  by 
indorsement  under  the  general  law  merdiant 
as  controlled  by  our  statutory  provlsioDs,  bat 
is  in  true  analysis  a  proceeding  in  tart  aris- 
ing upon  the  negligence  of  appellant. 

Finding  no  reversible  error  In  the  reccnd, 
the  Judgment  Is  afitened. 
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FOUIAB  ▼.  THOIifiAS  at  •!    (No.  57S7.) 

(Conrt    of   Civil    Api>eals   of   Texas.      Austin. 

Mar  23,  1917.    Rehearing  Denied 

June  27,  1917.) 

L  CoRT&ACTs  ^98(1)— DsscaannoH  or  Pbof- 

EBTT. 

Unless  the  description  of  real  property 
songbt  to  be  covered  is  a  written  contrtict  Is 
BO  defective  as  to  render  It  maitifest  that  the 
property  cannot  be  Identified  by  the  aid  <^  ex- 
trinsic testimony,  the  contract  will  not  be  de- 
clared void,  tboush  there  is  uncertainty  and 
ambiguity  in  the  description. 

[Ed.    Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  10-16,  17,  m  20.] 

2.  Landlord  and  Tbitaitt  ®=324(3)— liEAas 
Contract— Descreptioh  of  Pbopbrty— Un- 

CERTAIM'X'l'. 

A  lease  contract  obligating  the  lessee  to  cul- 
tivate, erect  buildings,  etc.,  provided  that  it 
covered  800  acres  of  land  on  the  Thorndyke 
place  near  Gause."  The  lessor  owned  a  tract 
o!  470  acres  near  the  town  of  Gause  known  as 
the  TTiomdyke  place,  and  the  parties  living  in 
the  vicinity  knew  the  fact  of  ownership,  and 
that  170  acres  vrere  in  cultivatioD.  In  the  les- 
sor's action  against  the  assignee  of  the  lessee 
the  petition  alleged  that  the  lessee  and  defend- 
ants took  possession  of  the  300  uncultivated 
acres  and  constructed  rent  houses  on  a  ^rtion, 
etc.  Ueld  that.  In  view  of  the  allegations  of 
the  petition,  the  contract  was  not  void  for  un- 
certainty of  description  of  the  property,  though 
it  did  not  specify  what  particular  200  acres  of 
the  300  nncultivnted  acres  owned  by  plaintiff 
were  to  be  put  in  cultivation. 

[Ed.    Note. — For   other   cases,    see   Landlord 
and  Tenant,  Cent.  Dig.  S  64.] 

3.  Frauds,  Statotb  or  ®=9l28(3)— Laholobd 

ASD      TXNAHT— lAABK      CoNTRAOT^PaRTIAL 

Pebformahob— iRsirrriciKNOY  ov  Djcscbif- 

noM. 
A  contract  for  the  lease  of  land,  the  terms 
of  which  have  been  complied  with  by  the  les- 
sor, partially  complied  with  by  the  lessee,  and 
under  which  the  lessee  has  taken  possession  and 
received  benefits  for  the  contract  term,  is  not 
within  the  statute  of  frauds,  and  is  enforceable 
irrespective  of  its  validity  when  executed,  and 
the  leaaee  cannot  escape  liability  under  such 
contract  by  asserting  its  invalidity  for  insuf- 
ficient description  of  the  land  or  for  other  cause. 

[Ed.  Note. — Kai  other  cases,  see  Frauds,  Stat- 
ate  of.  Cent.  Dig.  H  28&-291.] 

4.  Landlord  and  Tbnant  «=»167Cl)— Appli- 
cation OP  Lease  Contract— Obligation 
OP  Lessees. 

Where  the  lessees  of  land  by  contract  obli- 
gating them  to  cultivate,  build  houses,  etc., 
undertook  to  apply  the  ctHitract,  which  pur- 
ported to  cover  200  acres  as  to  cultivation,  to 
plaintiff's  uncultivated  300  acres,  the  obligation 
rested  on  them  to  put  200  acres  in  a  reasonably 
good  state  of  cultivation,  and  to  surround  them 
with  a  reasonably  good  fence,  as  was  commonly 
done  by  persons  of  ordinary  prudence,  and  the 
same  rule  was  applicable  in  determining  the 
boundary  lines  between  the  200  acres  to  be 
placed  in  cultivation  and  100  acres  to  be  fenced 
for  use  as  a  pasture. 

r£}d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  671,  672.] 

6.  Landlord  and  Tbnant  €=9l67(l)— Leasb 

Contract— Obligation    to    Sink    Wklls, 

Etc. 

Where  a  lease  contract  obligated  the  tenant 

to  erect  houses  and  cribs  and  to  sink  wells  to 

obtain   water   for   domestic   uses,   bat  did    not 

state  the  character  of  such  improvements,  the 


lessee  and  Us  socceasorv  urere  nader  obligation 
to  spend  a  reasonaUe  amount  of  money  and 
labor  to  construct  such  wells  as  were  in  general 
use  in  the  locality,  also  to  construct  reasonably 
good  houses  and  cribs. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  {}  671,  672.] 

6.  Landlord  and  Tenant  *=»167(1)— Cove- 
nants for  Improveioints— CoNsnnranoif'-' 
Btjildino  Contract. 
In  construing  lessee's  trailding  contract  or 
contract  for  some  other   improvements,   whidi 
does  not  contain  full  specifications  of  the  strnc- 
ture  to  be  made,  due  consideration  should'  be 
given    the    attending    circumstances,    the    con- 
templation of  the  parties,  and  the  general  char- 
acter, uses,  and  purposes  of  the  improvements, 
and  the   contract  should   receive   a   reasonable 
construction  to  render  It  equitable. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  U  571,  672.] 

Appeal  f  n»i  District  Court,  Milam  Comi- 
ty;  J.  O.  Scott,  Judge. 

Salt  by  J.  T.  Folmar  against  P.  H.  Thomas 
and  others.  From  a  Judgment  dlsmissint; 
the  suit,  plaintiff  appeals.  Reversed,  and 
cause  reman'ded. 

Henderson,  Kidd  &  Oillls,  of  Cameron,  for 
appellant.  Morrison  &  Lewis  and  Chambers 
A  Baskin,  all  of  Cameron,  for  appelleea 

SET,  C.  J.  Appellant  Is  prosecuting  this 
appeal  and  complaining  of  the  action  of  the 
trial  court  in  sustaining  a  general  demurrer 
and  several  special  exceptions  to  his  petition, 
and  dismissing  his  suit.  We  copy  the  follow- 
ing statement  from  appellees'  brief:   ■ 

"This  action  was  begun  in  the  district  court 
of  Milam  county  by  the  appellant,  J.  T.  Fol- 
mar, as  plaintiff,  against  the  appellees  Thomas 
&  Sons,  as  principal,  and  A.  J.  Rhodes  and  J, 
A.  Ely,  as  sureties,  for  damages  alleged  to  have 
accrued  to  the  appellant  by  reason  of  the  fail- 
ure of  Thomas  &  Sons  to  fulfill  and  perform 
the  obligations  and  requirements  of  a  certain 
written  contract  which  had  been  executed  b»- 
tween  the  appdlont,  Folmar,  and  one'Z.  S. 
Roque,  and  which  last-named  contract  was  la 
words  and  figures  as  follows: 

"  'Know  all  men  by  these  presents  that  I,  J. 
T.  Folmar,  party  of  the  first  part,  do  hereby 
agree  to  lease  to  Z.  S.  Roque,  party  of  the  sec- 
ond part,  until  January  1,  1916,  200  acres  of 
land  on  the  Thomdyke  place  near  Gause  for  the 
fallowing  consideration:  Said  Z.  S.  Roque  in 
payment  for  wood  on  said  tract  of  land  and  the 
use  of  the  land  for  the  time  during  this  date 
and  January  1,  1916,  is  to  erect  at  his  expense 
4  rent  houses,  8  cribs,  and  is  to  dig  4  weUs  on 
said  place  (J.  T.  Folmar,  party  of  the  first  part, 
having  the  right  to  select  locations  for  said 
rent  bouses  and  cribs  and  wells);  further  said 
rent  houses  to  be  built  not  later  than  the  fol- 
lowing dates:  First  boose  to  be  built  in  1910, 
and  to  consist  of  three  rooms  16x16  feet  eadi 
room  sealed  overhead,  with  gallery  in  front,  2 
cribs,  good  log  cribs,  12x12  feet,  covered  with 
corrugated  iron,  also  to  be  built  in  1810.  Sec- 
ond bouse  to  be  like  first  house,  together  with  2 
cribs  built  same  as  two  cribs  to  be  erected  not 
later  than  1911.  Third  house  and  two  cribs  to 
be  built  the  same  as  above-mentioned  houses  to 
be  erected  not  later  than  1912.  Fourth  house 
and  two  cribs  to  be  erected  not  later  than  1913, 
and  to  be  built  like  above-mentioned  houses.  In 
addition  said  Z,  S.  Roque,  party  of  the  first 
psxt,  in  further  consideration,  is  to  dig  four 
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wells  on  said  200-acre  tract  of  land,  one  each 
year  from  date  of  this  instrument,  1910,  1911, 
1012,  1913. 

"  'Z.  S.  Roque,  party  of  the  second  part,  here- 
by agrees  to  put  said  200  acres  of  land  in  good 
state  of  cultivation  by  the  first  day  of  January, 
1915,  to  clear  and  cut  off  all  trees  and  brush 
and  to  turn  said  land  over  to  said  J.  T.  Folmar, 
patty  of  the  second  part,  on  January  1,  1915; 
further,  J.  T.  Folmar,  party  of  the  second  part, 
atrees  to  allow  Z.  S.  Koque  the  use  for  a  pas- 
ture of  all  that  land  outlying  and  belonging  to 
Thomdyke  place  for  the  consideration  that  Z. 
S.  Soque,  party  of  the  first  part,  agrees  to  place 
a  good  four  barb  wire  fence  with  posts  every  8 
feet  around  said  200-acre  tract  of  land  to  be 
erected  during  the  lifetime  of  this  lease.' 

"It  was  alleged  that  before  the  completion  of 
the  contract  by  Hoque  he  had  departed  this 
Ufe,  and  that  the  plaintiff  had  made  a  contruct 
of  settlement  with  the  surviving  widow  of 
Roque,  and  daimed  the  right  of  posseesiMi  to 
the  land  mentioned  in  the  contract,  and  that  the 
appellees  Thomas  &  Sons  were  in  possession  of 
the  land  and  claimed  the  right  to  possess  the 
same  by  virtue  of  an  assignment  of  toe  contract 
from  Roque,  and  that  these  conflicting  claims  re- 
sulted in  litigation  between  Thomas  &  Sons  and 
the  appellant,  Folmar,  and  that  this  litigation 
was  compromised  on  November  27,  1912,  and  at 
which  time,  the  appellees  Thomas  &  Sous,  as 

Srincipals,  and  the  appellees  A.  J.  Rhodes  and 
.  A.  Ely,  as  sureties,  made,  executed  and  de- 
livered, to  the  appellant,  Fwnar,  a  contraet  as 
follows: 

"  'Know  all  men  by  these  presents  that  where- 
as, heretofore,  on  the  31st  day  of  January, 
1910,  J.  T.  Folmar  and  Z.  S.  Roque  made  and 
entered  into  certain  contract  in  writing  bearing 
date  last  above  written,  and  a  copy  of  which 
said  contract  is  hereto  attached,  and  the  same 
is  recorded  in  Volume  110,  page  S3,  of  the  Deed 
Records  of  Milam  County,  Tex.:  and 

"  'Whereas,  afterwards  the  said  Z.  S.  Roque 
ansigned.  transferred,  and  delivered  said  con- 
tract to  Thomas  &  Sons,  a  firm  composed  of  P. 
H.  Thomas,  K.  AL  Thomas,  and  Mrs.  Lriszie 
Thomas,  and  that  said  last-named  parties  went 
into  the  actual  possession  of  the  land  described 
in  said  contract,  and  are  now  in  the  peaceable 
possession  of  said  land,  and  the  said  J.  T.  Fol- 
mar here  now  consents  to  such  transfer  and 
assignflient  of  lease  contract  from  the  begin- 
ning: and 

"  'Whereas,  the  parties  hereto  and  the  parties 

glattttiff  and  defendant  in  said  two  lawsuits 
ave  settled,  compromised,  and  adjusted  all  of 
the  matters  and  things  in  issue  and  in  contro- 
versy in  said  two  lawsuits ;  and 

"  'Whereas,  three  certain  houses  under  the 
terms  of  said  contract  have  been  erected  and 
constructed  upon  said  premises  under  the  direc- 
tion and  supervision  of  the  said  J.  T.  Folmar, 
and  whereas,  he  has  heretofore  accepted  said 
houses  as  being  in  compliance  with  the  speci- 
fications of  such  three  houses  contained  in  said 
contract,  and  the  same  are  here  now  accepted 
as  being  in  compliance  with  such  specifications: 

"  'Now,  therefore,  in  consideration  of  the  set- 
tlement of  all  of  said  issues  and  controversies 
between  the  parties  hereto,  it  is  hereby  agreed 
by  the  Bflid  J.  T.  Folmar  and  said  firm  of 
Thomas  &  Sons  that  said  two  suits  shall  be  dis- 
missed from  the  docket  of  said  court  as  settled, 
and  that  each  party  thereto  shall  assume  ana 
pay  all  of  the  cost  properly  and  legally  charge- 
able agninst  him  respectively  in  each  of  said 
suits. 

"  'It  is  further  agreed  between  the  parties 
that  said  Thomas  Sc  Sons  shall  continue  in  pos- 
session  of  said  lease  until  its  expiration  on  tiie 
1st  day  of  January,  1915,  and  the  said  J.  T. 
Folmar  here  now  guarantees  that  he  will  not 
'ntermpt  or  interfere  with  said  Thomas  &  Sons 
in  the  possession  ot  said  premises  until  ths  «x- 1 


piration  of  said  lease,  and  that  the  said  Thomas 
&  Sons,  a  firm  as  aforesaid,  hereby  agree,  obli- 
ga^,  and  bind  themselves  to  carry  out  and  per- 
form the  conditions,  agreements,  and  stipula- 
tions of  the  said  Z.  S.  Roque  in  the  said  con- 
tract in  manner  and  form  as  th'erein  provided, 
including  tlie  particalars  in  which  the  said 
Roque  foiled  to  p«rform  under  the  terms  there- 
of, and  for  ths  faithful  performance  on  the  part 
of  said  Thomas  &  Sons  for  the  agreements  and 
covenants  herein  made,  and  for  the  faithful 
performance  of  the  stipulations  of  said  contract 
hereto  attached  in  aceordance  with  the  meaning 
and  tenor  hereinabove  expressed,  they  here 
now  as  principals  and  the  other  subscriben  here- 
to as  sureties  bind  and  obligate  thems^ves  un- 
to the  said  J.  T.  Folmar  in  ths  sum  of  twenty- 
five  hundred  dollars  ($2,500).  for  the  payment  of 
which  well  and  truly  to  be  made  tney  hereby 
bind  themselves,  their  heirs,  executors,  admin- 
istrators, and  assigns.' 

"The  plaintiff  alleged  that  after  the  execution 
of  the  last  above  contract  that  he  delivered  the 
possession  of  the  200  acres  of  land  to  the  appel- 
lees Thomas  &  Sons,  and  that  he  had  perform- 
ed all  of  the  obligations  and  agreements  charge- 
able against  him,  and  that  the  Thomases  bad 
failed  and  refused  to  meet  their  obligations  un- 
der the  said  contract,  and  bad  failed  and  re- 
fused to  perform  and  comply  with  the  said 
Roque's  part  of  the  contract  in  many  specific 
and  enumerated  particulars,  which  will  be  no- 
ticed hereafter." 

We  also  nuke  the  following  additional 
statement   concerning   plaintiffs'    pleadings: 

He  alleged: 

"That  at  the  time  he  and  the  said  Z.  S. 
Roque  entered  into  the  contract  they  were  both 
residents  of  Milam  county,  Tex.,  and  resided 
near  Gause,  which  is  a  town  in  said  county, 
and  the  tract  of  land  referred  to  in  said  con- 
tract as  '200  acres  of  land  on  the  Thomdyke 
place,  near  Oause,'  is  a  part  of  a  tract  of  4T0 
acres  oa  the  Jennett  Bowen  League,  in  Milam 
county,  Tex.,  then  owned  by  plaintiff  and  com- 
monly known  as  the  Thomdyke  place,  and  be- 
ing tiie  same  conveyed  to  plaintiff  by  William 
Thorndyke  by  deed  of  date  November  3,  190A, 
of  record  in  Volume  95,  page  185,  Deed  Records 
of  Milam  County,  Tex.,  and  beginning  at  the 
N.  W.  corner  of  said  Jennett  Bowen  league  for  ' 
the  N.  W.  comer  of  this  tract,  ttom  which  a 
P.  O.  brs.  S.  SO"  E.  11  \t8.  ;  thence  N.  00*  K. 
1,336  vrs.  with  the  N.  line  of  the  Jennett  Bowen 
league,  same  being  the  S.  line  of  the  A.  W. 
Sullivan  %  league  to  N.  W.  comer  of  the  Dal- 
las land  for  cornw  of  this  tract;  thence  S.  30* 
K.  2,000  vrs.  with  the  W.  line  of  said  Dallas 
land  to  its  S.  W.  comer  for  corner  of  this  tract; 
thence  S.  60°  W.  1,336  vrs.  with  tlie  S.  line  of 
the  M.  Farley  640-acre  survey,  same  being  the 
N.  line  of  the  B.  li.  Ham  229  acres,  to  a  comer 
in  the  N.  line  of  the  Jennett  Bowen  league,  and 
being  also  the  £X  line  of  the  Samuel  C3iair  sur- 
vey ;  thence  N.  30°  W.  2,000  vrs.  with  the  W.  ; 
line  of  the  Jennett  league,  same  being  the  E.  I 
line  of  the  Samuel  Chair  league,  except,  how- 
ever, 2  acres  in  the  N.  W.  comer. 

"That  at  the  time  said  contract  was  so  made 
about  170  acres  of  said  tract  was  inclosed  and      ! 
in  a  state  of  cultivation,  and  the  remainder,  be-      I 
ing  about  300  acres,  was  unincloeed  and  cover- 
ed with  a  growth  of  timber,   and   said  entire 
tract    of   land    was    commonly    known    as   the 
Thomdyke   tract,    and    was    at    that    time   m 
known  to  said  Roque  and  to  each  of  the  de- 
fendants to  this  suit;  and  the  said  200  acres  to 
be  so  placed  in  cultivation  by  said  Roque  under      . 
said  contract  was  a  part  ct  the  imindosed  and 
timber  portion  of  said  tract,  and  the  part  to  be 
BO  inclosed  by  him  as  a  pasture,  as  specified 
in  said  contract,  was  the  remainder  of  said  on- 
inclosed  portion  of  said  Thorndyke  tract. 

"Said  llionulyke   tract  of  land   la  aitoated 
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aboat  2  milea  froia  the  to^n  of  Gause,  in  Milam 
county,  Tex.,  the  said  town  of  Gause  being  an 
old  and  well-established  town,  having  been  In 
existence  for  aboat  40  years,  atid  each  and  all 
of  said  defendants  resided  in  said  town  at  the 
time  said  contract  was  so  made,  and  Gave  all 
resided  there  continuously  since,  except  the 
defendant  P.  H.  Thomas,  who  resides  on  a  farm 
aboat  4  miles  from  said  town  of  Gause. 

''That  immediately  after  said  contract  was  so 
made  by  plaintiff  and  said  Bo<jue  the  sold  Boque 
entered  into  possession  of  said  uninclosed  por- 
tion of  said  Thomdyke  tract,  and  so  continued 
in  the  actual  possession  thereof,  carrying  out 
his  contract,  until  the  time  of  his  death  and  the 
assumption  thereof  by  Thomas  &  Sons,  aa  al- 
leged in  plaintiff's  petition,  and  the  said  Roque 
had  cleared  a  portion  of  said  land  and  placed 
some  of  the  improrements  thereon,  as  stipulated 
in  the  contract,  and  when  the  said  Thomas  & 
Sons  assumed  the  performance  of  said  contract, 
they  took  immediate  possession  of  said  premises, 
and  were  in  possession  thereof  for  the  purpose 
of  carrying  out  and  performing  said  contract  at 
the  time  said  bond  sued  on  herein  was  executed 
by  the  defendants  in  this  suit,  and  said  defend- 
ants, and  each  of  them,  were  then  and  there 
fuUy  informed  and  knew  that  the  premises  men- 
tioned in  said  contract  were  the  same  then  and 
there  in  possession  of  said  Thomas  &  Sons  and 
which  previously  had  been  in  possession  of  the 
said  Roane,  and  that  the  same  was  the  land  re- 
ferred to  in  the  contracts  set  out  in  plaintiff's 
petition,  and  the  said  Thomas  &  Sons,  in  pursu- 
ance of  their  said  contract  and  for  the  purpose 
of  carrying  it  out,  continued  hi  possession  of  said 
premises  until  the  expiration  of  the  time  or  term 
of  said  Roque  contract,  to  wit,  January  1,  1915, 
and  so  held  the  same  under  the  terms  of  said 
contract  and  used,  occupied,  and  enjoyed  the 
fruits  and  revenue  thereof  under  the  terms  and 
for  the  time  of  said  Roque's  contract 

"And  plaintiff  further  shows  that  a  portion  of 
said  land,  to  wit,  about  170  acres,  had  been  in 
cultivation  at  the  time  of  the  execution  of  his 
contract  with  said  Roque  for  a  number  of  years, 
and,  as  aforesaid,  said  tract  of  land  was  well 
known  as  the  Thomdyke  tract,  and  that  said 
land  Bo  known  as  the  Thomdyke  tract  or  Thom- 
dyke place  is  the  only  tract  of  land  near  the 
town  of  Gause  known  as  the  Thorndyke  place. 

"Plaintiff  reaffirms  all  of  the  foregoing  allega- 
tions, and  further  says  that  at  the  date  of  the 
bond  executed  by  defendants  and  sued  on  by 
plaintiff  the  defraidants  Thomas  &  Sons  were 
in  possession  of  the  land  in  question,  claiming 
the  ri^ht  of  possession  thereof  and  bad  institut- 
ed suit  agamst  plaintiff  to  enjoin  him  from 
taking  possession  of  said  land,  aU  of  which  was 
known  to  the  defendants  Rhoades  and  Ely,  sure- 
ties on  said  bond,  that  said  original  contract  be- 
tween plaintiff  and  Roque  has  expired,  and 
that  said  contract  has  been .  fully  executed  on 
the  part  of  plaintiff  and  fully  executed  on  the 
part  of  the  said  Z.  S.  Roque  and  the  defendants 
Thomas  &  Sons,  except  as  to  the  breaches  com- 
plained of  in  plaintiff's  second  amended  orig- 
inal petition,  and  that  the  said  Z.  S.  Roque  and 
the  defendants  Thomas  &  Sons  have  recovered 
and  enjoyed  the  benefits  of  said  contract. 
Wherefore  plaintiff  represents  and  shows  to  the 
court  that  the  defendants  are  estopped  from  set- 
ting up  a  misdescription  of  said  land  and  from 
avoiding  their  obligations  under  the  contract 
and  bond  sned  on  in  this  cause." 

The  plaintiffs  not  only  alleged  that  the 
defendants  Thomas  &  Sons  ha'd  entered  into 
a  contract  by  which  they  became  bound  to 
fulfill  the  obligations  of  Z.  S.  Roque,  but 
also  alleged  that  they  bad  partially  perform- 
ed the  contract  as  to  about  180  acres,  but 
tbat  they  had  not  done  so  in  the  manner  re- 


guired  by  the  terms  of  the  contract,  in  that 
they  had  not  removed  all  the  trees,  etc, 
therefrom,  and  had  not  placed  a  reasonably 
good  fence  around  same,  and  had  not  prop- 
erly plowed  the  ground,  and  had  unreason- 
ably placed  the  boundaries  of  the  180  acres, 
which  they  pretended  to  have  put  In  cultiva- 
tion in  such  an  irregular  shape  as  not  to  be 
in  compliance  with  the  contract  It  was  also 
alleged  that  they  had  pretended  to  build  cer- 
tain cribs  and  dig  certain  wells,  and  con- 
struct certain  fences,  but  that  the  same  were 
not  done  in  the  manner  required  by  the  con- 
tract Attached  to  the  plaintiff's  petition, 
and  made  a  part  thereof,  was  a  sketch  of  the 
Tbomdyke  470-acre  tract  of  land,  showing 
the  170  acres  on  the  north  end  thereof,  which 
was  in  cultiTation  at  the  time  the  contract 
was  made,  and  the  remaining  300  acres 
which  the  plaintiff  alleged  Z.  S.  Roque  and 
the  defendants  Thomas  &  Sons  took  posses- 
sion of  under  their  contracts  with  the  plain- 
tiff, and  that  they  held  and  used  the  same 
during  the  entire  period  of  the  contract. 

Opinion. 

In  the  appellant's  brief  the  action  of  the 
trial  court  in  sustaining  the  general  demur- 
rer and  special  exceptions  to  appellant's  pe- 
tition Is  assigned  as  error,  and  we  sustain 
the  assignments. 

The  main  point  which  seems  to  be  relied 
upon  by  appellees'  counsel  Is  the  contention 
that  the  contract  Is  void  for  uncertainty  of 
description  of  the  land,  as  well  as  uncertain- 
ty of  description  of  the  character  of  improve- 
ments to  be  placed  thereon  by  Z.  S.  Roque 
and  appellees  Thomas  &  Sons,  and  that,  as 
the  verbal  contract  related  to  the  lease  of 
land  for  a  longer  period  than  one  year,  it 
is  within  the  statute  of  frauds,  and  therefore 
v<rid. 

[1]  Unless  the  description  of  property 
sought  to  be  covered  by  a  written  contract  is 
so  defective  as  to  render  it  manifest  that 
the  property  cannot  be  identified  by  the  aid 
of  extrinsic  testimony,  such  contract  will 
not  be  declared  void,  although  there  may  be 
uncertainty  and  ambiguity  In  the  descrip- 
tion. Wilson  V.  Smith,  50  Tex.  365;  Pier- 
son  V.  Sanger  Bros.,  93  Tex.  163,  53  8.  W. 
1012. 

The  facts  alleged  in  plaintiff's  pleading 
show  that  at  the  time  the  contract  was  made 
appellant  owned  a  tract  of  470  acres  of  land 
near  the  town  of  Gause,  In  Milam  county, 
Tex.,  known  as  the  Thomdyke  place;  that 
the  parties  to  the  contract  lived  in  that  vicin- 
ity and  knew  the  fact  that  the  plaintiff  own- 
ed that  tract  of  land,  and  also  knew  that  170 
acres  of  It  was  In  cultivation,  and  as  the  con- 
tract shows  on  Its  face  that  it  was  to  apply 
to  300  acres  of  the  Thorndyke  place,  and  to 
land  not  in  cultivation,  it  is  manifest  that  the 
parties  intended  that  it  should  apply  to  all 
the  Thomdyke  tract  which  was  not  In  inl- 
tlvation.    But  it  Is  urged  on  behalf  of  appel- 
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lees  that  the  contract  dM  not  specify  what 
particular  200  acres  of  the  300  acres  was  to 
be  pnt  In  cultivation,  and  that  for  that  rea- 
son It  was  void  upon  its  face. 

[II  The  point  referred  to  la  not  free  from 
difficulty,  but  we  haye  reached  the  conclu- 
sion that  such  diiBculty  has  been  removed  by 
the  allegations  In  plaintiff's  petition  to  the 
effect  that  Roque  and  the  defendants  Thomas 
&  Sons  took  possession  of  the  300  acres  of 
land,  constructed  certain  rent  houses  on  a 
portion  thereof,  and  pretended  to  construct 
the  other  improvements  required  by  the  con- 
tract to  the  extent  of  180  acres.  The  al- 
legations referred  to,  if  true,  show  that 
Roque  and  the  defendants  Thomas  ft  Sons 
have  construed  the  contract  as  to  what  par- 
tlcnlar  portion  of  the  300  acres  should  be  put 
in  cultivation  and  otherwise  improved,  at 
least  to  the  extent  of  180  acres ;  and  as  the 
I)etltlon  charges  that  they  breached  the  con- 
tract In  reference  to  the  improvements  plac- 
ed upon  that  180  acres,  it  undoubtedly  states 
a  good  cause  of  action  to  that  extent  at 
least 

[3]  A  contract  for  the  lease  of  land,  the 
terms  of  which  have  been  complied  with  by 
the  lessor,  and  partially  complied  with  by 
the  lessee,  and  under  which  the  lessee  has 
taken  possession  and  received  benefits  for 
the  contract  term,  is  not  within  the  opera- 
tioa  of  the  statute  of  frauds,  and  Is  enforce- 
able irrespective  of  its  validity  when  ex- 
ecuted ;  and  the  lessee  cannot  escape  liabil- 
ity under  such  contract  by  asserting  its  in- 
validity for  insufficient  description  of  the 
land,  or  for  other  cause.  Wanhscafte  v.  Pon- 
toja,  63  S.  W.  663;  Alford  Bros.  v.  WlUiams, 
41  Tex.  Civ.  App.  436,  91  S.  W.  637;  Tafflnder 
V.  Merrill,  61  S.  W.  936;  Dockery  v.  Thome, 
135  S.  W.  603;  Garrett  v.  Dauner,  146  S.  W. 
678;  By.  Co.  v.  Settegast,  79  Tex.  261, 15  S. 
W.  228. 

[4]  Inasmuch  as  the  lessees  undertook  to 
apply  the  contract  to  the  300  acres  of  land, 
we  think  the  obligation  rested  upon  them  to 
put  200  acres  thereof  in  a  reasonably  good 
state  of  cultivation,  an!d  to  surround  the 
same  with  a  reasonably  good  fence,  such  as 
was  commonly  done  by  persons  of  ordinary 
prudence;  and  we  think  the  same  rule  should 
be  applied  in  determining  the  boundary  lines 
between  the  200  acres  to  be  placed  in  culti- 
vation and  the  100  acres  to  be  fenced  for 
use  as  a  pasture. 

[S]  As  to  the  houses,  cribs,  and  wells,  the 
same  rule  should  be  applied,  in  so  far  as  the 
contract  omitted  to  state  the  character  of 
such  improvements.  Manifestly  the  purpose 
sought  to  be  accomplished  by  the  stipulation 
requiring  the  lessee  to  dig  certain  weUs  to 
obtain  water  for  domestic  uses;  and  while 
the  contract  does  not  guarantee  that  water 
should  be  procured,  and  does  not  specifically 
state  how  deep  the  wells  should  be,  nor  the 
character  thereof,  we  hold  that  it  placed 


upon  the  lessee  anQ  his  successors  an  obli- 
gation to  expend  a  reasonable  amount  of 
money  w  labor  for  the  purpose  of  construct- 
ing such  wells  as  are  in  g^iferal  nae  in  that 
locality,  and  the  petition  alleged,  in  sub- 
stance, that  the  lessees  had  failed  to  perform 
that  obUgadon.  Sioiilar  allegations  were 
made  In  reference  to  the  cribs  and  fencing, 
and  we  hold  that  the  court  erred  in  sustain- 
ing exceptions  to  the  allegations  referred  to. 

[6]  In  construing;  a  building  contract,  or 
contract  for  other  improvements,  which  does 
not  contain  full  specifications  of  the  struc- 
ture to  be  made,  due  consideration  should 
be  given  to  the  attending  drcumstaneea,  and 
to  the  contemplation  of  the  parties,  and  the 
general  character,  uses,  and  purposes  of 
such  improvements;  and,  thus  considered, 
the  contract  should  receive  a  reasonable  con- 
struction such  as.  will  render  it  equitable 
between  the  parties.  Harrell  v.  2ilmpleman, 
.66  Tex.  294,  17  S.  W.  478;  Dwyer  v.  City  of 
Brenham,  70  Tex.  32,  7  S.  W.  598;  Parks  v. 
O'Connor,  70  Tex.  390,  8  S.  W.  101;  C3iapmnn 
V.  Warden,  50  Tex.  Civ.  App.  282,  110  S.  W. 
533 ;  Hartford  M.  Co.  v.  H«rtford  T.  W.  Co. 
(Ky.)  121  S.  W.  479. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  reversed,  and  the  cause 
remanded  for  a  trial  consistent  with  this 
opinion. 
.  Reversed  and  remanded. 


HAMBLETON  ▼.  DIGNOWITY  et  aL 
(No.  5780.) 

(Court  of  Civil  Appeals  of  Texas.    San  Atttonio. 

April  25, 1917.    On  Motion  for  Beheaiiii& 

June  30,  1917.) 

1.  VENni  «=»32(2)— PUVILKOK  OF  DKIXKOA.'tT 

—Waiver. 
Where  appellant  prior  to  her  renewed  pin 
of  privilege  to  be  sued  in  the  county  of  her 
residence  filed  an  application  for  a  continuance, 
whidi  was  passed  on  at  the  same  term,  she  waiv- 
rd  the  right  to  urge  the  privilege. 

[Ed.  Note.— For  other  cases,  see  Venne,  Cent 
Dig.  !  40.] 

2.  Tbubts  «es>42— Paroi.  Tbtibts— Bvrnsaicx. 

In  a  suit  by  plaintiffs,  grantor's  grandchil- 
dren, to  establish  a  parol  trust  apon  land  ap- 
parently conveyed  absolutely  to  defendant,  gran- 
tor's daughter,  where  defendant  had  introduced 
evidence  to  the  effect  that  grantor  had  statiii 
that  she  had  given  plaintiffs'  fathers  all  that 
was  coming  to  them,  it  was  proper  to  permit 
plaintiffs  to  introduce  a  deed  of  gift  from  gran- 
tor to  defendant  executed  .20  yean  before  the 
Intended  trust  deed  to  show  that  grantor  had  al- 
so helped  defendant  by  giving  her  many  lots. 

[Ed.  Note.— For  other  eases,  see  Trosts.  Ceot. 
Dig.  S  61.] 
S.  Evidence  ®3»273(1)— Pabol  Trust— Dec- 

LAEATIONS— ADMI88IBIUTT. 

In  a  suit  by  pfauntifEs,  grantor's  naadehtl- 

dren,  to  estabhsh  a  parc^  trust  upon  land  con- 
veyed to  defendant,  grantor's  daughter,  that 
grantor  retained  possesaiott  and  ahsolute  con- 
tr^  of  the  premises  did  not  make  her  dedarsr 
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tions  after  the  cooTeTance  lii  ffispuagemeiit  of 
grantor'a  title  admissible. 

[Bd.  Note.— For   other  euas,   see  Erideace, 
Cent  Dig.  H  UOS-UlO.l 
4.  Tbcstb  ®=>42  —  Pasoi.  Tbus.-  —  Dbciaba- 

TI0K8— ADXISSIBIUTT. 

Nor  was  testimony  in  regard  to  the  acts  re- 
lied npon  to  show  exercise  or  control  of  prem- 
ises by  grantor  admissible. 

[BH.  Note— For  other  casea,  see  Trasts,  Cent 
Kg.  i  61.] 

6.  Tkubts  «=»4^  —  Pabol  Tbubt  —  Dkolaba- 

TI0.V8— ADMISSIBILITT. 

The  testimony  tending  to  show  that  the 
defendant  bad  knowledge  ot  the  proTiaions  <^ 
grantor's  will  executed  four  years  before  the 
deeds  was  inadmissible  to  prove  the  existence  of 
a  trust  under  the  deeds  or  for  the  purpose  of 
impeaching  defendant's  statement  that  she  had 
never  heard  of  plaintiff's  claim  until  six  years 
after  the  deeds  were  executed. 

[E:d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  61.] 
R  Tbttsts  «=5>42  —  Pabol  Tbost  —  Deolaba- 

TION»— AdUISSIBIUTT. 

Ilats  and  deeds,  as  well  as  statements  of 
grantor,  made  prior  to  her  will  executed  four 
years  before  the  deeds  conveying  the  land,  were 
admissihie. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent 
Dig.  161.] 

On  Motion  for  Rehearing. 

7.  Thtjsts  ®=>42  —  Pabql  Tbubt  —  Deoi<aba- 
T10N8 — Adhissibilit;. 

No  trust  can  be  created  by  the  declarations 
of  the  grantor  made  after  deliver?  of  the  deed 
of  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  J  61.1 

Appeal  from  District  Court,  Bexar  County ; 
K.  B.  Minor,  Judge. 

Suit  by  the  Southwest  Baptist  Hospital 
against  Hallie  B.  Dlgnowlty  and  another  in 
which  defendants  filed  a  cross-bill  impleading 
Imogene  T.  Hambleton.  From  a  judgment 
for  defendants  on  the  cross-bill,  Hambleton 
appeals.    Reversed  and  remanded. 

Moody  &  Boyles,  of  Houston,  for  appellant. 
W.  W.  King  and  J.  D.  Guinn,  both  of  San 
Antonio,  for  appellees. 

MOURSUND,  3.  This  is  an  appeal  from  a 
Judgment  rendered  upon  a  crossbill  filed  by 
Dorothea  Dlgnowlty  (now  Dorothea  Currier) 
und  HalUe  B.  Dlgnowlty  In  a  suit  which 
was  Instituted  against  them  by  Southwest 
Baptist  Hospital  to  remove  cloud  from  the 
title  to  a  block  of  land  in  the  city  of  San 
Antonio,  which  the  hospital  bad  purchased 
from  Imogene  T.  Hambleton,  appellant  here- 
in, paying  part  cash  and  giving  vendor's  lien 
notes  for  the  balance.  Appellees  filed  this 
cross-bill  Impleading  appellant  Upon  a  for- 
mer trial  judgment  was  rendered  for  the 
hospital  removing  the  cloud  from  Its  title, 
which  Judgment  was  affirmed  up<Hi  the  for- 
mer appeal  of  tbla  case,  reported  in  172  S. 
W.  574,  but  the  Judgment  which  had  been 
rendered  upon  the  cross-blU  was  reversed  and 
the  cause,  as  to  said  cross-bill,  remanded. 
The  mandate  was.  filed  in  the  trial  court  on 


November  1,  1915.  On  December  10,  1916, 
app^ant  filed  an  amended  answer.  On  Feb- 
ruary 16,  1916,  appellant  renewed  and  re- 
urged  her  plea  of  privilege,  and  the  same  was 
overruled.  A  trial  was  had  before  a  Jury, 
and  upon  the  answer  of  the  jury  to  a  special 
issue,  judgment  was  rendered  that  appellees 
are  entitled  to  a  part  of  the  purchase  money 
of  said  property,  and  that  each  recover  ot 
and  from  appellant  and  the  hospital  the  sum 
of  $5,715,  and  foreclosing  a  vendor's  lien 
for  the  payment  of  such  amounts. 

There  is  no  controversy  concerning  the 
pleadings,  so  it  will  suffice  to  say  that  the 
Issue  made  thereby  is  well  stated  in  the  spe- 
cial issue  submitted  to  the  Jury,  viz: 

"At  the  time  the  two  deeds  of  January  16, 
1907,  were  signed,  acknowledged,  and  delivered 
by  Amanda  J.  Dlgnowlty  to  Imogene  T.  Ham- 
bleton, was  it,  or  not,  agreed  and  understood 
between  them  that  the  said  Imogene  T.  Hamble- 
ton should  hold  three  corner  lots  ont  of  block 
10  in  trust  for  each  of  said  Amanda  J.  Digno- 
wity's  granddaughters.  Dorothea  Dlgnowlty,  Hal- 
lie  B.  Dignowjty,  and  Helen  Hambleton,  each  to 
have  a  comer  lot  as  described  in  the  answer  of 
Dorothea  and  Hallie  B.  Dignowity,  so  that  she 
(the  said  Imogene  T.  Hambleton)  would  have 
power  to  sell  said  lots,  and  pay  over  the  pro- 
ceeds to  said  grandchildren?" 

[1]  The  first  assignment  of  error  reads  as 
follows: 

"The  court  erred  to  the  prejudice  of  this  de- 
fendant in  overruling  and  denying  the  plea  of 
privilege  of  this  defendant  to  be  sued  only  in 
Harris  county,  Tex." 

Appellant  filed  a  plea  of  privilege,  which 
was  overruled  on  November  10,  1913,  and  up- 
on the  former  appeal  an  assignment  com- 
plaining of  such  ruling  was  overruled.  Aft- 
er the  mandate  was  issued,  appellant,  on 
February  16,  1916,  amended  and  again  plead- 
ed her  privilege  to  be  sued  In  the  county  of 
her  residence,  which  plea  was  also  overrul- 
ed. The  ruling  upon  the  renewed  plea  can- 
not be  complained  of  because  the  cause  was 
continued  generally  at  the  December  term, 
and  an  application  for  a  continuance  was 
filed  by  appellant  during,  and  passed  upon  at, 
the  February  tena  prior  to  filing  said  plea  of 
privilege.  By  these  acts  the  right  to  there- 
after file  and  urge  a  plea  of  privilege  was 
walTed.  It  may  well  be  doubted  whether  ap- 
pellant was  entitled  to  again  raise  the  ques- 
tlMi  of  her  privilege  to  be  sued  In  the  county 
of  her  residence,  but  If  she  was,  her  plea 
could  not  have  any  better  standing  than  if 
the  cause  had  been  instituted  at  the  time  the 
mandate  reached  the  district  court,  and  by 
the  acts  above  mentioned,  which  occurred 
after  the  cause  was  again  pending  in  the 
trial  court,  she  waived  such  plea.  The  as- 
signment Is  overruled. 

[2]  The  court  did  not  err  In  admitting  In 
evidence  a  deed  of  gift  from  Mrs.  Amanda  J. 
Dlgnowlty  to  appellant,  dated  November  17, 
1879,  conveying  a  large  number  of  lots.  TbB 
obJectl<m  was  that  this  deed  did  not  tend,  to 
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Bhow  that  deeds  executed  20  years  later  were 
inteoded  In  part  as  a  trust.  In  view  of  the 
fact  that  appellant  Introduced  testimony  to 
the  effect  that  her  mother  had  stated  that  she 
had  helped  her  sons,  the  fathers  of  appellees, 
along  In  their  business  ventures,  and  that 
.she  considered  she  had  given  them  all  that 
was  coming  to  them  out  of  her  estate,  it  ap- 
pears to  us  that  it  was  proper  to  permit  ap- 
pellees to  show  that  their  grandmother  had 
also  helped  appellant  by  giving  her  many  lots. 
[3]  Appellant  complains  of  the  admission 
of  the  testimony  of  H.  L.  Dignowity  to  the 
eftect  that  Amanda  J.  Dignowity  made  a 
statement  to  him  after  the  execution  and  de- 
livery by  her  of  the  deeds  to  appellant,  to  the 
effect  that  she  wanted  appellees  to  have 
"what  she  had  given  them  prior"  and  had 
made  the  deeds  to  appellant  with  the  under- 
standing thab  by  handling  it  all  in  her  name 
Iterhaps  she  would  be  able  to  borrow  money 
or  settle  up  better.  This  testimony  was  ob- 
jected to  on  the  ground  that  the  declarations 
of  the  grantor,  made  after  the  execution  of 
the  deeds,  and  not  in  the  presence  of  the 
grantee,  are  inadmissible  for  the  purpose  of 
ingrafting  a  parol  trust  upon  said  deeds. 
Oniis  objection  was  overruled,  as  is  apparent 
from  the  qualification  to  the  bill  of  excep- 
tions, on  the  ground  that  testimony  had  been 
Introduced  to  the  effect  tliat  said  grantor 
was  in  actual  control  and  possession  of  the 
premises  at  the  time  such  declarations  were 
made.  Upon  the  former  appeal  this  testi- 
mony was  held  inadmissible,  and  also  the 
testimony  of  H.  L.  Dignowity  to  the  effect 
that  bia  mother  had  control  of  the  property 
up  to  the  time  of  her  death,  which  was  ob- 
jected to  solely  on  tlie  ground  that  it  was  tlie 
conclusion  of  the  witness.  It  is  apparent 
from  the  opinion  that  this  oonrt  held  that  the 
continuation  by  Mrs.  Dignowity  of  her  res- 
idence upon  the  premises  did  not  make  the 
testimony  admissible,  but  as  the  diaracter 
of  the  posseiision  was  stated,  and  the  objec- 
tion to  the  testimony  of  H.  Jj.  Dignowity  to 
the  effect  that  his  mother  bad  control  of  the 
property  up  to  the  time  of  her  death  was 
sustained  on  the  only  ground  urged,  and 
therefore  no  other  was  discussed,  the  trial 
court  evidently  understood  that  there  might 
be  such  character  of  possession  retained  by  a 
grantor  as  would  make  declarations  admis- 
sible, though  made  after  execation  and  de- 
livery of  deeds.  We  did  not  so  hold,  but  If 
there  could  be  such  possession,  we  conclude 
it  Is  not  shown  by  the  facts  of  this  case.  The 
deeds  were  delivered  on  January  16,  1907. 
Mrs.  Dignowity  was  87  years  of  age,  and,  ac- 
cording to  H.  L.  Dignowity's  testimony,  in  a 
dying  condition  from  that  date  to  January 
27, 1907,  the  date  of  her  death.  Sudi  witness 
when  Interrogated  in  regard  to  her  activities' 
evaded  questions,  and  the  substance  of  his 
testimony  was  that  she  once  told  him  to  see 
If  one  of  the  servants  did  bis  work:,  and  he 


thongbt  his  motlier  Iiad  asked  him  upon  one 
occasion  to  get  some  meat.  Mrs.  Dignowltj 
elected  to  stay  with  her  daughter  dnrlng  the 
few  days  remaining  to  her,  and  the  tririal 
matters  testified  about  did  not  tend  to  show 
that  she  still  considered  herself  the  owner 
of  the  premises.  fVie  do  not  believe  that  pos- 
session and  absolute  control  of  premises  b; 
the  grantor  would  in  a  case  like  this  jnstlfjr 
the  admission  of  declarations  In  disparage- 
ment of  the  grantee's  title.  It  Is  true  that  in 
fraud  cases  it  is  held  that  possession  will 
have  that  effect,  but  possession  by  the  grant- 
or is  an  indication  that  title  has  not  passed 
from  him,  and  when  his  creditors  attack  his 
conveyance  for  fraud,  they  can  introduce  his 
declarations  which  also  tend  to  show  that  be 
is  merely  concealing  bis  property.  iSra.  Dig- 
nowity's retention  of  possession  could  not 
tend  in  the  slightest  degree  to  show  any  title 
or  right  in  her  granddaughters,  and  no  rea- 
son can  be  urged  why  her  declarations  in 
disparagement  of  her  grantee's  title  should 
be  admitted. 

[4]  In  view  of  this  conclusion,  we  tiold 
that  H.  D.  Dignowity's  testimony  in  regard 
to  the  acts  relied  upon  to  show  exercise  of 
control  over  the  place  by  her  was  not  admis- 
sible, and  sustain  the  third  and  fifth  asslgn- 
ments.  Said  last-mentioned  testimony  is  ob- 
jected to  upon  this  appeal,  not  only  on  the 
theory  that  it  consisted  of  conclusions,  but 
upon  the  ground  that  it  was  Irrelevant  and 
immaterial  in  that  it  did  not  tend  to  prove 
the  existence  of  a  trust. 

The  testimony  of  H.  L.  Dignowity  cannot 
be  held  harmless  on  the  ground  that  similar 
testimony  was  admitted  without  objection, 
for  it  is  not  clear  that  Mrs.  Purkiss  Intended 
to  say  that  any  statement  was  made  to  her 
after  the  deed  was  executed.  In  fact,  her 
testimony  was  construed  by  us  on  the  f<wmer 
appeal  to  relate  solely  to  declarations  made 
prior  to  the  execution  of  the  deed.  The 
fourth  and  fourteenth  assignments  are  over- 
ruled. 

[S]  The  sixth  assignment  Is  sustained.  Ap- 
pellant's knowledge  of  the  provisions  in  the 
win  of  her  mother,  executed  in  1903.  wn- 
cerning  the  payment  of  $1,000  to  eadi  grand- 
daughter, did  not  tend  to  prove  the  existence 
of  a  trust  under  deeds  made  in  1907.  Appel- 
lees contend  this  was  admissible  in  Lmpeacb- 
ment  of  appellant's  statement  that  she  had 
never  heard  of  appellees'  claim  until  1913. 
They  lose  sight  of  the  fact  that  appellants 
knowledge  of  the  provisions  in  the  will  cooid 
not  possibly  apprise  her  of  the  fact  that  the 
granddaughtra^  claimed  that  appelluit  un- 
der deeds  made  In  1907  held  certain  lots  In 
trust  for  appellees. 

The  seventh  assignment  is  also  sostaloed. 

[6]  The  eighth  assignment  la  o>TermIed. 
The  plat  and  deeds,  as  well  as  the  atatemeats 
made  by  Mr&  Dignowity  prior  to  1903,  werv 
all  admissible,  for  tb^  allowed  that  at  one 
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time  Mra.  Dlgnowlty  intended  Tor  the  appel- 
lees to  b&ve  the  lots  which  they  claim  are 
held  In  trust  for  them.  In  view  of  the  wlU 
of  1903,  such,  evidence  was  of  only  aUght  pro- 
bative value,  yet  the  very  faet  that  sneh  an 
intention  existed  at  one  time  is  a  circum- 
stance which  shows  probability  that  she 
might  again  adopt  such  Intention  and  there- 
fore admlaslbie. 

By  the  thirteenth  aaaignment  complaint  is 
made  of  the  Judgment  In  so  tax  as  it  was  ren- 
dered against  the  hospital  for  the  sums 
awarded  appellees,  and  for  foreclosure  of  the 
vendor's  lien  against  the  block  of  land.  We 
believe  the  complaint  is  well  founded  in  so 
tar  as  the  Judgment  awards  appellees  a  fore- 
cloaure  of  lien.  The  hospital  has  not  com- 
plaiBed  of  the  judgment 

By  various  appropriate  assignments  appel- 
lants raise  the  issue  as  to  the  sufficlenoy  of 
the  evidence  to  establish  the  trust  pleaded. 
The  evidence  is  not  exactly  the  same  as  upon 
tlie  former  appeal,  but  the  really  important 
features  are  the  same,  and  the  views  express- 
ed at  that  time  with  reference  thereto  are 
still  held  by  us. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Bebeartng. 

Appellees  contend,  in  effect,  that  in  hold- 
ing the  declarations  of  Mrs.  Dlgnowity  to 
Henry  Dlgnowlty,  made  after  the  delivery 
of  the  deed,  to  be  inadmissible,  we  announced 
a  rule  at  variance  with  all  the  authorities.  We 
have  given  careful  conslderatlcm  to  the  an- 
thoritiee  relied  upon,  and  are  of  the  opinion 
that  most  of  Ut^n  have  no  application  to 
the  question  presented.  See  lOd,  vol.  1,  Oreen- 
leaf  on  Evidence,  Smalley  v.  Paine,  62  Tex. 
Civ.  App.  52,  180  S.  W.  742,  and  Lord  v.  In- 
surance Co.,  27  Tex.  Cav.  App.  139,  65  8.  W. 
609,  citations  greatly  relied  upon,  relate  to 
declarations  made  by  a  grantor  in  disparage- 
ment of  his  title  or  explanatory  of  or  quali- 
fying his  possession,  and  have  no  bearing 
on  the  question  whether  declarations  of  the 
grantor  are  admissible,  made  after  the  de- 
livery of  the  deed,  in  disparagement  of,  lim- 
iting or  destroying  in  port,  the  title  of  the 
grantee,  who  is  also  in  possession  of  the 
premises.  The  case  of  Carleton  v.  Baldwin, 
27  Tex.  673  is  also  cited,  but  that  was  a  case 
lu  which  the  deed  was  attacked  as  fraudulent, 
and  the  court  expressed  the  opinion  that  the 
exercise  of  some  agency  or  trust  in  connec- 
tion with  the  property  would  have  the  same 
effect  as  possession  with  reference  to  show- 
ing a  prima  fade  case  of  fraud  such  as  would 
permit  the  intreductlon  in  evidence  of.  dec- 
larations of  the  grantor. 

While  it  appear*  very  clear  to  aK>ellee8 
titat  we  are  wrong,  they  have  beoi  unable 
to  dte  a  single  case  directly  in  point,  nor 
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have  we  been  aUa  to:  find  one.    We  b«Ueve 

it  would  be  exceedingly  dangerous  to  permit 
the  introduction  in  evidence  of  such  declara- 
tions, especially  as  in  this  case,  when  they  do 
not  purport  to  reproduce  what  was  said  by 
the  grantor  to  the  grantee,  but  merely  the 
grantor's  understanding  of  the  purpose  she 
had  In  mind  in  making  the  deed. 

[T]  No  trust  can  be  created  by  the  declara- 
tions of  the  grantor  made  after  the  delivery 
of  the  deed,  and  yet  by  admitting  such  decla- 
rations in  evidence  the  practical  effect  may 
be  to  permit  the  creation  of  the  trust  by  such 
declarations.  So  far  as  this  case  is  concern- 
ed, the  conduct  of  the  gn:antor  in  remaining 
on  the  premises  with  the  grantee  is  thor- 
oughly explained,  and  had  no  reference  to  the 
trust  attempted  to  be  shown,  for  that  trust 
was  not  alleged  to  exist  in  favor  of  the 
grantor,  but  of  other  parties,  and  we  are  c<m- 
vlnced  that  to  permit  the  introduction  of 
the  declarations  upon  any  technical  theory, 
based  upon  the  fact  of  the  grantor's  remain- 
ing on  the  premises,  would  be  wrong.  In  the 
case  of  McKnight  v.  Heed,  30  Tex.  Civ.  App. 
MA,  71  S.  W.  318,  It  was  held  that  declara- 
tions of  a  grantor  made  subsequent  to  the 
execution  of  deeds  to  his  granddaughters, 
and  subsequent  to  the  delivery  of  the  deeds 
to  his  daughter,  to  be  held  until  his  death, 
were  not  admissible  for  the  purpose  of  show- 
ing that  the  land  was  given  to  the  grantees 
as  an  advancement  to  be  charged  against 
their  portion  of  their  father's  estate.  While 
the  opinion  fails  to  state  that  the  grantor 
remained  in  possession  of  the  land,  it  was 
contended  upon  motion  for  rehearing  that 
such  was  the  case,  and  the  testimony  sup-  V 
ported  the  cMitention. 

We  conclude  that  we  erred  in  sustaining 
the  contention  that  the  judgment  was  er- 
roneous in  that  it  awarded  appellees  a  fore- 
closure of  the  vendor's  lien.  The  mere  fact 
that  none  of  the  notes  had  matured  at  the 
time  the  appellees'  last  amended  cross-bill 
was  filed  would  not  preclude  the  court  from 
awarding  appellees  such  relief  under  their 
prayer  for  general  relief  as  they  were  en- 
titled to  under  their  pleadings  at  the  date 
of  the  trial.  The  proposition  of  &i>peUants 
submits  the  contention  just  considered,  and 
we  are  limited  to  same.  As  all  notes  are 
now  due,  no  question  will  arise  updn  anoth- 
er trial  with  regard  to  whether  appellees, 
If  they  sustain  their  theory  are  entitled  to 
ownership  of  that  part  of  the  indebtedness 
whldi  is  due. 

In  view  of  the  fact  that  the  judgment  is 
reversed  on  account  of  the  admission  of  cer- 
tain testimony  which  was  materially  prej- 
udicial to  appellant,  we  deem  it  unnecessary 
to  discuss  the  evidence  or  to  announoe  any 
conclusion  with  reference  thereto. 

Appellees'  motion  for  rehearing  la  over- 
ruled, and  also  api>eUant'8  motion. 
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WELDER  et  aL  r.  STATR    (No.  6877.)* 

(Court  of  CiTil  Appeals  of  Texas.     Austin. 

May  30,  1917.    On  Motion  for  Kehear- 

ing,  June  27,  1917.) 

1.  Navigable  "Waters  €=>36(2)— Ownebshxp 
OF  Bed— Gbant. 

If  the  owners  of  land  riparian  to  a  nav- 
igable lake  own  the  bed  of  tibe  lake,  it  is  be- 
cause the  ]^d  was  specifically  granted,  since 
land  cannot  be  appurtenant  to  land. 

[Ed.   Note. — For   other  cases,   see  Navigable 
Waters,  Cent  Dig.  i|  180-183,  186,  187,  196.] 

2.  Common  Law  9=»ll—EFVBor— Statutes. 

Common  law,  as  modified  by  local  condir 
tions,  is  in  force  in  Texas. 

[£>1.    Note.— For   other    cases,    see   Common 
Law,  Cent.  Dig.  §f  9,  12.] 

3.  Watebs  and  Wateb  Coubses  ^=334— Stai- 
vieb  ■govebnino. 

The  common  law  as  to  nonnavigahle  streams 
is  the  rule  of  decision  in  Texas. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {§  27,  28.] 

4.  BOUNDABIEB   9=93(9)— CONTBOIr—QTTAirrlTT. 

While  excess  in  quantity  will  be  disregard- 
ed where  the  boundaries  of  a  survey  can  be 
otherwise  ascertained  with  reasonable  certain- 
ty, yet,  in  the  absence  of  such  ascertainment, 
quantity^  may  be  looked  to  in  determining  the 
boundaries. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  I  41.] 

5.  Waters  and  Wateb  Coubses  «=»89  — 
Grants  of  Public  Lands— Pbesumptions- 
Shobe  of  Lake. 

Though  the  grantee  may  hold  an  excess  by 
reason  of  the  calls  in  his  grant  for  natural  or 
artificial  objects  to  which  nis  line  will  be  ex- 
tended, it  was  never  the  intention  of  the  state 
to  grant  an  excess  in  any  survey,  and  there- 
fore where  a  line  calls  for  the  shore  of  a  lake 
it  will  not  be  extended  a  mile  to  reach  the  center 
of  the  lake. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  91,  92,  107.] 
e.  Waters  and  Water  Courses  ©=»89— Nav- 

lOABLE  Watebs— CowTBOL  of  Cause. 
The  common-law  doctrine  of  extending  the 
call  for  a   nonnavigable  stream   to  the  center 
thereof  does  not  apply  to  calls  for  a  navigable 
lake  as  a  boundary. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  91,  92,  107.] 

7.  Boundabies  «=>1— Cohtbol  of  Calls  — 
Intention  of  Pasties. 

The  controlling  issue  in  all  boundary  suits 
is  the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  «  1.] 

8.  Boundaries  «=333— Contbol  or  Oaixs— 
Quantity. 

Where  a  grant  of  public  lands  called  for  a 
given  number  of  acres,  the  presumption  is  that 
the  government  did  not  intend  to  grant  more, 
and  the  lines  would  not  be  extended  to  include 
approximately  a  40  per  cent,  greater  acreage. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  iS  140-152.] 

9.  Boundaries  9=99  —  Control  or  Calls  — 
Quantitt. 

Grants  conveying  a  given  number  of  acres 
and  stating  the  amount  of  arsble  and  of  pasture 
lands  in  each  will  not  be  extended  to  embrace 
the  area  of  a  lake  bed  which  is  neither  arable 
nor  pasture  land. 

(Ed.  Nota— For  other  cases,  see  Boundaries, 
Cent.  Dig.  i§  77-^.] 


Wa( 


10.  Navioable  Watebs  4=>37(4)— Gbakts  or 
Lands— Bed  of  Lake — Pbesumptions. 

Where  Vernon's  Sayles'  Ann.  Civ.  St.  191i, 
art.  6388,  required  that  all  surveys  on  nav- 
igable waters  shouM  front  one-half  of  the  square 
thercen,  and  ma  back  at  right  angles,  and  sar- 
yeifs  upon  a  lake  were  so  made,  it  was  evi- 
dently regarded  as  a  navigable  lake,  so  that  its 
bed  would  not  he  included  in  the  grants. 

W:Bd.   Note.— For  other  cases,   see  Navigable 
ster%  Cent  Dig.  H  211,  218-222.] 

11.  Waters  and  Wateb  Courses  «s>89— Con- 
tbol  op  Calls. 

A  call  for  the  margin,  edge  of  water,  high 
or  low  water  mark,  or  shore  or  bank  of  a  lake 
SEdndes  the  bed  thereof. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  91,  92,  107J 

12.  Navioabu  Waxebs  «=3l(3>— How  De- 
termined —  Capacitt  —  "Navioabls  Wa- 
ters." 

Whether  waters  are  navigable  Is  to  be  de- 
termined by  their  capacity  and  not  by  the  par- 
ticular use  at  the  time  of  inquiry  and  a  lake 
averaging  four  feet  in  depth  from  whidi  fish 
are  taken  and  which  is  capable  of  use  for 
floating  logs  or  light  draft  boats  is  navigable. 

[EM.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {  7.] 

IS.  Natioablk  Watkbs  9=»3T(2)  —  Sau  bt 

State— PowEB  to  Sell. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  3980,  a  navigable  lake  cannot  be  sold,  but 
under  article  4V21b  is  under  the  jurisdiction 
of  the  game,  fish,  and  oyster  commissioner. 
Ed.   Note. — For  other   cases,  see  Navigable 
aters.  Cent  Dig.  i  203.] 

Appeal  from  District  Court,  Travis  Comt 
ty ;  Chas.,  A.  WUcox,  Judge. 

Suit  by  the  State  against  John  J.  Welder 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed.  On  motion  for 
rehearing.     Motion  overruled. 

Batts  A  Brooks,  of  Anstln,  end  Proctor. 
Vandenberge,  Crain  &  Mitchell,  ot  Victoria,  for 
appellants.  B.  F.  Looney,  Atty.  Gen^  G.  B. 
Smedley,  Asst.  Atty.  Gen.,  and  Elmer  Yates,  of 
Edinburg,  for  appellee. 

Findings  of  Fact 

JENKINS,  J.    The  state  of  Texas  sned 
the  appellants  In  trespass  to  try  title  to  re-    ' 
cover  5,823  acres  of  land  described  by  metes   : 
and  bounds,  and  alleged  to  constitute  the  bed 
of  Green  Lake  In  Calhoun  county,  Tex.    Two    | 
sets  of  field  not^  were  Introduced  In  eri-   . 
dence,  one  made  In  July.  1913,  when  the  laka 
was  dry,  embracing  4,927  acres,   in  which 
the  mar^n  of  the  lake  was  run  as  called  foe 
In  the  field  notes  of  the  surrounding  sorveys; 
the  other  made  by  the  same  surveyor  in  No- 
vember, 1913,  when  the  lake  was  foil,  and 
which  was  run  along  the  water's  edge,  and 
embraced  6,823  acres.     The  difference  was 
occasioned  by  the  erosion  of  the  wttter  on  the 
northeast  side  of  the  lake. 

The  case  was  tried  before  tite  court  with- 
out a  jury,  and  the  court  gave  jo^^ment  for 
the  state  upon  the  field  notes  of  tt»  survey 
made  when  the  lake  was  dry.  In  other 
words,  the  state  recovered  all  of  the  bed  of 
the  lake  not  Included  in  the  field  notes  of  th« 
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smroiuidlng  anrrers  when  nm  out  according 
to  their  calls  for  course  and  distance.  Green 
Lake  is  oval  in  form,  and  is  about  3%  miles 
long  by  about  2  miles  wide.  It  is  entirely 
surrounded  by  patented  surveys,  as  shown 
by  the  following  sketch  from  the  official  map 
ot  Calhoun  county: 


The  court  filed  the  follawlng  statement  ot 
facts: 

"I.  Green  Lake,  the  rabject  of  amtroreny  in 
this  case,  is  an  inland  fresh  water  lake,  situat- 
ed in  Calhoun  county,  Tex,,  about  2%  miles 
from  Guadalupe  river,  and  la  situated  in  the 
▼alley  of  the  Guadalupe  river,  the  eastern  por- 
tion of  said  lake  bordering  upon  the  foothills 
which  mark  the  beginning  of  the  upland.  The 
lake  is  shallow  at  the  margin,  gradually  be- 
coming deeper  for  a  distance  of  a  few  hundred 
feet  where  it  attains  its  maximum  depth,  the 
remainder  of  the  bottom  of  the  lake  being  prac- 
tically level  and  the  water  being  of  an  average 
depth  at  the  ordinary  water  sta^e  of  about  4 
feet.  On  occasions  of  any  considerable  over- 
flow of  the  Gtiadalape  river  (which  occur  not 
infrequently)  the  lake  is  filled  by  the  flood  wa- 
ter* of  the  river,  and  this  is  the  main  source 
of  the  renewal  of  its  waters.  Dnring  times  of 
large  overflows  the  whole  valley  of  the  river  to 
the  foothills,  indoding  the  lake  and  all  of  the 
surrounding  country,  is  submerged.  The  lake 
contains  approximately  6,000  acres  of  land,  and 
is  about  13  miles  in  drcumference. 

"IL  Green  Lake  has  been  used  and  is  valuable 
principaily  ss  a  watering  place  of  stodc  belong- 
ing to  ttio  ownim  of  the  surrounding  lands. 


However,  fish  in  considerable  quantities  have 

t>een  taken  from  it  and  sold,  and  boats  have 
been  operated  upon  it  for  the  purpose  of  taking 
fish:  and  the  lake  is  of  some  value  as  a  fishing 
preserve. 

"III.  Considering  net  only  the  size  of  the 
lake  and  the  depth  of  its  water,  but  also  the 
variableness  of  the  depth  of  the  water,  the  na- 
ture of  the  surrounding  country,  its  frequent 
overflows,  and  all  the  circumstances  of  the  case, 
it  is  not  probable  that  it  will  ever  be  of  any 
public  value  as  a  highway  of  commerce. 

"IV.  All  of  the  lands  surrounding  the  lake 
are  how  owned  by  the  defendants,  but  were 
originally  granted  in  small  parcels  to  dififerent 
persons  and  at  different  times,  reference  being 
here  made  to  the  title  papers  evidencing  saefa 
grants,  which  were  introduced  in  evidence  in 
this  case,  for  the  description  of  the  land  grant- 
ed and  for  such  other  facts  with  reference 
thereto  as  may  be  material. 

"V.  I  find  that  each  of  the  grants  of  land 
surrounding  said  lake  contained  the  full  number 
of  acres  called  for  in  such  grants  without  in- 
cluding therein  any  portion  of  the  bed  of  said 
lake;  and  that  to  hold  that  such  grants  in- 
clude the  bed  of  the  lake  would  have  the  effect 
of  nearly  doubling  the  quantity  of  land  called 
for  in  the  grants. 

"VI.  All  the  defendaats  except  Winn  T. 
Harvey,  who.  has  diadaimed,  are  claiming  the 
title  to  the  lands  under  the  waters  of  said 
lake  by  virtue  of  the  ownership  of  the  grants 
surrounding  it. 

"I  find  that  the  survey  made  by  Helmbeek  in 
the  year  1913,  crhen  the  lake  was  dry,  r«pM< 
sents  approximately  the  line  to  which  the  grant* 
surrounding  the  lake  extends  when  constructed 
according  to  their  calls,  and  this  line  has  been 
adopted  as  the  true  boundary  line  of  those  por- 
tions of  the  survey  bordering  upon  the  lake." 

And  at  the  request  of  apiieUee  the  omat 
made  the  following  additional  findings  of 
fact: 

"I  find  that  the  land  around  Green  Lake  has 
always  been,  for  the  most  part,  grazing  land,  and 
has  always  been  and  is  now  thinly  settled,  and 
that  there  has  been  no  trade  in  said  vicinity 
sufficient  to  warrant  any  considerable  use  at 
Green  Lake  for  commercial  purposes  other  thiin 
fishing  and  other  than  the  hauling  of  wood,  as 
testified  by  the  witness  Henry  Jordan.  I  Sod 
that  in  tne  year  1^1  Henry  Jordan  built  a 
sailboat  20  feet  long  with  two  masts  and  draw- 
ing 2  feet  of  water  when  carrying  three  cords 
of -wood,  and  that  he  used  the  same  for  a  con* 
siderable  time  in  carrying  firewood  across  the 
lake  for  a  man  named  Fleming,  who  lived  near 
the  lake,  and  that  during  the  same  time  the 
land  was  used  by  light  skiffs  and  boats  for 
hunting  and  fishing.  I  further  find  that  front 
the  year  1900  to  the  year  1912,  the  witness  W. 
T.  Harvey  made  a  business  of  fishing  on  Green 
I>ake  and  realized  from  $50  to  |10O  a  month 
from  the  sale  of  fish  that  he  caught  in  the 
lake;  that  in  fishing  he  used  a  sailboat  20  feet 
long  and  a  motorboat  18  feet  long,  both  draw- 
ing from  18  to  24  inches  of  water;  and  that 
he  had  from  40  to  60  people  fishing  for  him 
with  seines  on  the  lake  at  one  time;  that  at 
said  time  the  lake  was  almost  dry  and  the  fish,' 
by  reason  of  reduced  area  and  depth  of  the 
water  were  concentrated  and  caught  in  greater 
quantities  than  at  any  other  time;  and  that 
while  Harvey  had  said  boats  on  the  lakes  oth- 
er persons  had  small  sail  and  motor  boats  on 
the  lake  to  the  number  shown  by  the  statemrnt 
of  facts  which  they  used  for  fishing.  I  find 
that  in  its  ordinary  condition  Green  Lake,  hav- 
ing a  depth  of  4  feet  over  the  greater  part  of 
the  lake,  is  susceptible  of  use  for  fishing,  pleas- 
ure, and  commerdal  boats,  provided  the  boats 
are  of  ligiit  drafU" 
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fRie  findings  of  fact  are  sustained  by  the 
evidence,  and  we  adopt  tbem  as  our  own. 

Ttiese  surveys  were  originally  owned  by 
the  parties  to  whom  the  certificates,  by  vir- 
tue of  which  said  surveys  were  made,  were 
Issued  or  to  their  assignees,  but  at  the  time 
of  the  trial  they  were  all  owned  by  the  ap- 
pellants herein. 

Opinion. 

[1]  The  issue  In  this  case  is  not  whether 
the  state  could  grant  title  to  land  in  the  bed 
of  a  natural,  permanait  fresh  water  lake, 
but  has  it  done  so  as  to  Oreen  Lake?  If  so 
it  Is  solely  by  reason  of  the  fact  that  it  has 
granted  all  of  the  land  contiguous  to  and 
bordering  upon  said  lake,  and  not  by  reason 
of  any  descripticm  in  the  grant  which  other- 
wise covers  the  bed  of  the  lake.  Neither  is 
it  a  question  of  appurtenance,  or  riparian 
rights.  If  the  appellants  are  ttie  owners  of 
the  land  covered  by  Green  Lake,  it  is  because 
such  land  has  been  granted  to  tbem,  and 
not  because  it  is  appurtenant  to  land  which 
they  own.  Land  cannot  be  appurtenant  to 
land.  As  to  riparian  rights,  the  judgment  of 
the  trial  court  expressly  reserves  such  rights 
to  appellants.  The  appellants  plant  tbera 
selves  upon  the  doctrine  of  the  common  law 
— ^that  a  conveyance  of  land  on  a  nonnavi- 
gable  stream  conveys  title  to  the  center  of 
such  stream,  their  contention  b^ng  that  the 
common  law  in  this  regard  is  modified  by 
statute  in  this  state  only  to  the  extent  of 
declaring  streams  30  feet  wide  or  over  to 
be  navigable. 

[2]  It  is  true  tliat  the  common  law  as 
modified  by  our  local  conditions  is  in  force 
in  Texas.  But  the  common  law,  as  has  been 
aptly  said,  is  a  system  of  principles,  and  not 
ft  collection  of  arbitrary  rules.  The  common 
law  claims  to  'be  the  perfection  of  reason, 
and  it  is  one  of  its  maxims  that  where  the 
reason  ceases  the  law  ceases ;  or,  as  applied 
to  'this  country,  it  may  be  said  that  where 
the  reason  never  existed  the  law  never  exist- 
ed. The  reason  why  no  streams  were  class- 
ed as  navigable  in  England,  except  those  in 
which  the  tide  ebbed  and  flowed,  was  that  no 
otbers  in  that  oountiy  were  navigable  in 
fact.  But  It  is  absurd  to  apply  this  test  to 
such  rivers  as  the  Mississippi,  the  Missouri, 
and  the  Ohio. 

Mr.  Justice  Brown,  in  Origsby  v.  Reib, 
105  Tex.  597,  158  S.  W.  1124,  L.  R.  A.  1916B, 
1,  Ann.  Cas.  1915C,  1011,  said: 

"The  effect  of  the  act  of  1840  was  not  to 
*  *  *  put  into  effect  the  body  of  the  common 
law,  but  to  make  effective  the  provisions  of  the 
common  Inw  so  far  as  they  are  not  inconsistent 
with  the  conditions    *    *    *    of  onr  people." 

Mr.  Chief  Justice  Gaines,  in  Land  Co.  v. 
McClelland,  86  Tex.  185,  23  S.  W.  576,  1100, 
22  L.  R.  A.  105,  declared  that  the  common 
law  as  to  inclosing  lands  was  not  applicable 
to  conditions  in  this  state.  In  Swayne  v. 
OU  Co.,  98  Tex.  605,  86  S.  W.  742,  69  L.  B. 
A.  966,  8  Ann.  Cas.  1117,  the  same  learned 
Judge,  speaking  for  the  court,  said: 


"So  in  other  instances  rales  estabUdted  in 
Ehigland  were  not  regnnled  as  of  controlling  au- 
thority in  this  state,  for  the  reason  that  it  was 
thought  that  the  conditions  here  were  so  different 
from  thoee  existing  in  England  that  if  the 
conditions  in  that  country  had  been  the  same 
as  in  this,  tlie  ruling  there  would  have  been 
different." 

In  Railway  Co.  v.  Smith,  72  Miss.  683,  17 
South.  80,  27  L.  R.  A.  764,  48  Am.  St.  Bep. 
679,  the  StQ)reme  Court  of  MississipiA  said: 

"It  is  a  mistake  to  assume  that  the  common 
law  of  EioKland,  though  adopted  and  accepted  as 
the  law  01  the  state,  and  though  unchanged  hj 
statute,  is  under  all  circumstances  and  ccmdi- 
tions  to  be  applied  as  the  local  common  law" — 
citing  Vicksburg  Co.  v.  Patton,  31  Miss.  156, 
6«  Am.  Dec.  552,  Green  v.  Weller,  32  Miss. 
650,  Crane  v.  French,  38  Miss.  503,  and  Sinai 
V.  Railroad  Co.,  71  Miss.  647,  11  South.  87. 

See,  also,  6  R.  C.  L.  p.  809. 

[3]  The  common  law  as  to  n<miiavigable 
streams  is  the  rule  of  decision  in  this  state. 
Button  V.  Vierilng,  162  S.  W.  450;  Rhodes  v. 
Whltdiead,  27  Tex.  304,  84  Am.  Dec.  631: 
Landa  v.  Muller,  81  Tex.  265.  Also  as  to 
roads,  streets,  and  alleys:  Mitchell  v.  Bass, 
26  Tex.  372;  Bond  v.  Railway  Co.,  15  Tex. 
av.  App.  281,  39  S.  W.  978;  Cocke  v.  Rail- 
way Co.,  46  Tex.  Civ.  App.  363,  103  S.  W. 
407.  In  the  language  of  a  modem  advertise- 
ment, "there  is  a  reason"  which  applies  to 
such  cases  in  this  state  with  equal  force  as 
in  England. 

[4]  The  area  of  nonnavigable  streams 
(streams  less  than  30  feet  wide  under  our 
statute)  is  small  and  is  valueless  except  to 
the  owner  of  the  adjoining  land,  and  it  is 
therefore  a  reasonable  presumption  that  the 
owner  of  sudi  streams.  In  conveying  the 
land  upon  each  side  thereof,  did  not  lot»id 
to  reserve  the  narrow  strip  of  land  in  the 
bed  of  the  creek.  Dutton  v.  VierUng,  supra. 
The  same  reason  applies  to  roads,  streets, 
and  alleys.  The  land  in  front  of  a  survey 
bordering  on  a  large  lake  is  not  inconsider- 
able, but  in  many  instances  would  exceed 
the  area  called  for  in  the  survey.  While 
excess  in  quantity  will  be  dlsreg:arded  where 
the  boundaries  of  a  survey  can  be  otiierwise 
ascertained  with  reasonable  rertalnty,  yet, 
in  the  absence  of  such  ascertainment,  quan- 
tity may  be  looked  to  in  determining  tlie 
boundaries.  Scott  ▼.  Pettigrew,  72  Tex.  323. 
12  S.  W.  161.  In  Indiana  v.  Milk  {O.  C.)  U 
Fed.  389,  the  court  said: 

"I  do  not  think  the  mere  proprietorship  of  the 
surrounding  lands  will,  in  idl  cases,  give  owner- 
ship to  the  beds  of  natural  nonnavin^ble  lakei 
and  ponds,  regardless  of  their  sixe.  It  would  be 
unfair  and  uigust  to  allow  a  party  to  claim  and 
hold  against  his  grantor  the  bed  ot  a  lake  con- 
taining thousands  of  acres,  solely  on  the  groniid 
that  be  had  bought  and  paid  for  the  small  sur- 
rounding fractional  tracts — the  mere  rim." 

In  Hodges  v.  WllllamB,  95  N.  C.  331,  » 
Am.  Rep.  242,  the  court,  after  stating  Hie  doc^ 
trine  in  reference  to  nonnavigable  streams, 
said: 

"We  find  no  case  where  this  principle  lias  bceo 
applied  to  large  bodies  of  watw  like  tiiis  lake." 
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In  the  Instant  case  the  acreage  called  for 
>y  the  surrounding  surreys  aggregate  about 
.3,000  acres,  and  the  area  of  the  lake  is 
tearlj  6,000  acres.  But  if  It  be  assumed 
Jbat  Green  Lake  Is  a  nonnavlgable  body  of 
v'ater,  and  that  for  this  reason  It  Is  included 
n  the  surroimding  surveys,  the  result  would 
»o  the  same  If  it  contained  13,000  acres  or 
aor«  and  the  surrounding  surreys  called  for 
>,O00  acres,  or  less. 

[SI  All  land  in  this  state  was  originally 
rranted  by  the  state  by  virtue  of  certificates 
>r-  pre-ani>tion  surveys,  by  virtue  of  which 
lie  grantee  was  entitled  to  a  given  number 
>f  acres  and  no  more,  and  the  law  contem- 
plated that  such  surveys  should  be  actually 
aade  upon  the  ground.  Though  the  grantee 
laay  hold  an  excess  by  reason  of  the  calls 
n  his  grant  for  natural  or  artificial  objects 
o  which  his  line  will  be  extended,  it  was 
lerer  the  intention  of  the  state  to  grant  an 
•xcess  In  any  survey.  l%e  exception  in  the 
■nse  of  creeks,  whesre  it  Is  not  practicable  to 
Fxtead  the  line,  is  de  minimis.  lu  the  in- 
:tant  case,  if  the  lines  calling  to  run  a  cer- 
aln  distance  to  the  lake  required  extensions 
n  order  to  readi  the  lake,  such  extensions 
v^ould  be  made,  up<m  the  theory  that  the 
surveyor  made  a  mistake  In  measuring  sudi 
Ixtea,  but  this  is  quite  a  different  proposi- 
lon  from  extending  a  line  a  mile  or  more  in 
»rder  to  reach  a  point  in  the  center  of  a 
ake,  when  the  call  is  for  a  point  on  the  lake; 
I>oes  the  common-law  doctrine  as  to  a  non- 
lavlgable  stream  apply  in  England  also  to 
akes?  We  have  been  referred  to  no  case 
vhlch  so  holds,  and  we  do  not  know  of  any 
luch.  Brlstow  v.  Connican,  L.  R  3  App. 
I^ses  811,  dted  in  Hardin  v.  Jordan,  140  U. 
5.  371,  U  Sup.  Ot  808,  85  I*  Ed.  428,  is  not 
luthority  upon  this  point.  It  did  not  Involve 
Jie  question  of  boundary  or  of  riparian 
igbts,  bat  only  the  validity  of  plaintiff's  title 
o  Lough  Neagh,  a  large  lake  in  Ireland,  un- 
ler  an  alleged  grant  from  Charles  II,  and, 
IS  stated  by  Lord  Blackburn: 

"It  was  perfectly  dear  that  the  plaintiff  in 
jectment  could  recover  only  on  the  strength  of 
lis  own  title." 

To  show  that  it  was  not  held  in  Brlstow  v. 
^ormlcan  that  the  owner  of  land  bordering 
ipou  a  lake  owns  the  bed  of  the  lake  in  front 
tt  his  land,  we  quote  from  the  decision  in 
hat  case  as  follows: 

•'■Whether  the  rule  that  each  adjoining  proprie- 
or,  where  there  are  several,  is  entitled  asque  ad 
dam  aqnte  should  apply  to  a  lake  is  a  different 
uestion.  _  It  does  not  seem  very  conveDient  that 
he  proprietor  o(  a  few  acres  fronting  on  Lough 
(eagh  should  have  a  piece  of  the  soil  of  the 
ouKh  many  miles  in  length  tacked  onto  his 
rontage.  But  no  question  arises  in  this  case  as 
o  the  rights  of  the  riparian  proprietors  among 
heniselves,  for  no  title  is  made  by  either  party 
hrongh  any  one  as  riparian  owner." 

Tn  Marshall  t.  Tlllcswater,  3  Best  &  S.  p. 
'41.  decided  in  Q.  B.  1862,  the  court  said: 

"Whether  the  soil  of  lakes,  like  that  of  fresh 
rater  risers,  prima  facie  belongs  to  the  owner* 
>f  the  land  or  of  the  manors  on  either  side,  ad 


medium  Slum  aqan,  ft  la  not  neeesaary  in  tUa 

case  to  determine." 

In  Bloomfleld  v.  Johnson,  8  O.  !•.  68,  it 
was  held  that  the  grant  of  land  bordering  on 
a  lake  did  not  carry  title  to  any  portion  of 
the  lakebed.    The  court  said: 

"^e  law  as  to  riparian  ownership  of  the 
banks  of  a  river  or  stream  flowing  between  ad-; 
joining  proprietors  cannot  here  dispense  with  a 
grant  of  the  land  covered  with  water.  •  •  • 
I  am  not  prepared  to  extend  the  presnmption 
that  the  bed  and  soil  of  a  stream  belongs  to  tb^ 
riparian  proprietors  ad  medium  iilum  aquae,  to 
a  large  inland  lake  like  Lough  Emer." 

This  question  has  given  rise  to  consider- 
able litigation  in  the  different  states  of  the 
Union,  thoi^  this  appears  to  be  the  first  at 
its  kind  in  this  state.  As  said  in  Lembeck  v. 
Xye,  47  Ohio,  St  at  839,  24  N.  £1.  689,  SUB. 
A.  581,  21  Am.  St  B^^  828: 

"The  authorities  •  *  •  are  ia  [hopeless] 
conflict,  and  seem  to  be  incapable  of  reconcilia- 
tion." 

The  contention  of  appellants  is  BuiJi>orted 
by  the  decisions  of  Arkansas  (Glasscock  v. 
Box  Co.,  104  Ark.  154,  148  S.  W.  248),  Jlia- 
nesota  (Sdtielfert  v.  Briegel,  90  Minn.  12S,  9« 
N.  W.  44,  63  L.  K.  A.  296,  101  Am.  St  Hep. 
899;  Lamprey  v.  State,  52  Minn.  181,  53  N. 
W.  1139,  18  L.  R.  A.  670,  38  Am.  St  Rep. 
541),  Michigan  (Jones  v.  Lee,  77  Mich.  S5,  43 
N,  W.  855),  Utah  (Poynter  v.  Chipman,  8 
Utah,  442,  32  Pac.  680),  and  Ohio  (Lembeck 
V.  Nye,  47  Ohio  St  836,  24  N.  B.  686,  8  I*  E. 
A.  678,  21  Am.  St  Hep.  828). 

The  Supreme  Court  of  New  York  in  Gow 
vemeur  v.  Ice  Co.,  134  N.  Y.  855,  31  N.  H. 
865,  18  L.  K.  A.  605,  30  Am.  St  Rep.  669,  &tt: 
er  dting  a  number  of  cases  In  which  it  was 
held  that  the  common-law  doctrine  as  to  non- 
navigable  streams  did  not  apply  to  large 
lakes,  held  that  it  did  apply  to  "small  n<m- 
navlgable  lakes."  In  that  case  the  lake  con^ 
tained  shout  46  acres.  It  had  formerly  been 
owned  by  the  rowlers,  who  had  conveyed 
all  the  land  surrounding  it  On  the  other 
hand,  the  contrary  doctrine  is  held  In  Illinois 
(Fuller  V.  Shedd,  161  111.  462,  44  N.  B.  286, 
33  L,  R.  A.  146,  52  Am.  St.  Rep.  880),  Indiana 
(Brophy  v.  Bicheson,  137  Ind.  114,  36  N.  B. 
424),  Iowa  (Noyes  v.  Collins,  92  Iowa,  666,  81 
N.  W.  230,  26  U  B.  A.  609,  54  Am.  St  Repi 
6T1),  Massachusetts  (Paine  v.  Woods,  108 
Mass.  160),  Maine  (Stevens  v.  King,  76  Me. 
197,40  Am.  Rep.  609),  North  Carolina  (Hodgea 
T.  Williams,  95  N.  C.  331,  59  Am.  Rep.  242), 
New  Hampshire  (Mfg.  Co.  v.  Robertson,  66 
U.  H.  1,  26  Att.  718, 18  U  R.  A.  679),  New  Jer- 
sey (Kanouse  v.  Slockbower,  48  N.  J.  Eq. 
42,  21  Atl.  197).  Vermont  (Fletcher  t.  Phelps, 
28  Vt  257),  and  Wisconsin  (Pejvaukee  v.  Sa- 
voy, 103  Wis.  271,  79  N.  W.  436,  50  L.  R.  A. 
836,  74  Am.  St  Rep.  859). 

[6]  Without  regard  to  their  numerical 
strength,  we  think  the  decisions  which  hold 
that  the  comm<Hi-law  doctrine  of  extending 
the  call  for  a  nonnavigable  stream  to  tb^ 
center  thereof  does  not  apply  to  calls  for  a 
lalce  as  a  boundary,  are  supported  by  the  beb- 
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ter  KBSOn.  One  r^adon  for  the  conclusion 
which  we  have  reached  In  this  matter  Is  the 
practical  impossibility  of  partitioning  a  lake 
to  accordance  with  this  doctrine-  For  illus- 
tration: If  a  lake  was  a  mile  sqnare  and  one 
survey  was  located  upon  each  of  its  sides, 
with  a  frontage  of  one  mile,  the  surveys  upon 
the  north  and  upon  the  south  being  extended 
to  the  center  of  the  lake  would  embrace  all 
of  the  land  In  its  bed.  Ukewlse,  the  surveys 
upon  the  east  and  upon  the  west  would  em- 
brace all  of  such  land.  The  difiBculty  Is  not 
lessened  If  the  lake  is  oval  with  irregular 
Shores,  as  will  readily  be  seen  by  attempting 
such  eitenslon  of  the  surveys  surrounding 
Oreen  Lake  as  delineated  on  the  sketch  ap- 
pearing In  our  findings  of  fact,  supra.  It 
has  been  suggested  that  an  equitable  parti- 
tion of  the  lake  might  be  made,  but  upon 
vfhBt  theory  will  equity  deprive  one  of  his 
legal  title  to  a  portion  of  his  land,  whldi  he 
does  not  hold  In  trust  The  suggestion  of 
ftn  equitable  partition  Is  a  recognition  of  the 
fact  that  the  owner  of  land  fronting  on  a 
lake  Is  not  the  legal  owner  of  the  land  in 
front  of  his  survey  to  the  center  of  the  lake. 
'  •  [7]  The  controlling  issue  In  all  boundary 
suits  Is  the  Intention  of  the  parties  to  the 
p-ant  as  evidenced  by  its  calls  read  in  the 
light  of  the  surroundlhg  circumstances.  Vfe 
think  that  the  learned  trial  court  was  cor- 
l^eCt  In  the  following  conclusion  of  law  filed 
herelnf  "  • 

"I  conclude  that  the  calls  of  the  respective 
snrveys  snrrounding  tiie  lake  do  not  Indicate  an 
intention  to  embrace  the  waters  of  the  lake,  but, 
on  the  contrary,  indicate  an  intention  to  exclude 
the  same." 

rS]  Practically  all  cases  construing  the 
ca)l8  for  a  creek,  road,  street,  or  alley,  to  ex- 
t/sid  to  the  colter  thereof,  state  that  an  ex- 
ception to  this  r«ile  is  where  it  appears  that 
eaeb  creek,  street,  or  alley  was  meant  to 
he  excluded  from  the  conveyance.  That  such 
appears  to  have  been  the  intention  in  the  iu- 
Btant  case  we  deduce  from  the  following 
facts: 

(a)  The  surveys  were  made  by  virtoe  of 
certificates  calling  for  a  definite  number  of 
acres,  and  the  presumption  is  tliat  the  gov- 
ernment did  not  Intend  to  grant  more.  If  the 
surveys  be  construed  to  cover  tlie  lake,  the 
aggregate  acreage  will  be  Increased  from 
about  13,000  acres  to  about  18,000  acres. 
Each  of  said  surveys  has  its  full  acreage  if 
the  lake  be  excluded. 

[(]  (b)  The  Venltes  and  the  Lopez  surveys 
state,  as  was  then  required  by  law,  the 
amount  of  arable  and  the  amount  of  pasture 
land  in  each. .  The  bed  of  the  lake  is  neither 
arable  nor  pasture  land. 

[10]  (c)  The  law  of  this  state  required  that 
all  surveys  on  navigable  water  courses  should 
front  one-half  of  the  square  on  such  water 
course,  and  run  back  at  ri^t  angles  with  the 
general  course  thereof,  if  previous  surveys 
permitted.  R.  S.  art.  5338.  The  surveys 
fronting  on  Green  Lake  conformed  to  this  ar^ 


tide,  which  shows  that  both  the  state  and  the 
owners  of  such  surveys  regarded  the  lake  as 
navigable  water.  If  so,  it  must  be  presumed 
that  it  was  not  intended  to  include  any  part 
of  same  In  said  surveys,  even  though  it  may 
not  have  been  navigable  in  fact  or  within  the 
meaning  of  the  common  law,  or  of  the  laws 
of  this  state. 

[11]  (d)  A.  call  for  the  margin,  edge  of  wa- 
ter, hfgh  or  low  watermariE,  or  shore  or  bank 
of  a  lake  excludes  the  bed  thereof.  In  Bar- 
din  V.  Jordan,  140  U.  8.  371,  391,  11  Sup.  Ct 
808,  815,  35  U  Ed.  428,  436,  cited  by  appdr 
lants,  the  court  said: 

"If  4he  margin  is  named  as  the  bonndary  tlie 
case  is  different;  the  land  under  the  water  be- 
ing expressly  excluded." 

In  Lembeck  v.  Nye,  47  Ohio  St.  351,  24  N. 
B.  689,  8  U  R.  A.  582,  21  Am.  St  Rep.  828, 
cited  by  appellants,  the  court  said: 

"  'Margin  of  the  lake'  is  a  term  of  unequivocal 
import,  meaning  the  line  where  the  earth  and 
water  meet  around  the  lake;  by  the  use  of  these 
words  the  parties  have  declared  their  intention 
to  make,  not  the  middle,  but  another  part  of 
the  lake-^the  edee  of  the  watei^the  boundary 
line"— citing  McCullock  v.  Aten  2  Ohio,  308; 
Lamb  v.  Rickets,  11  Ohio,  311;  Hopkins  r. 
Kent,  9  Ohio,  13;  Gould  on  Waters,  !  199. 

As  to  a  call  for  "bank,"  see  Kingman  r. 
Sparrow,  12  Barb.  (N.  T.)  201;  Hatch  t. 
Dwight,  IT  Mass.  289, 9  Am.  Dec.  145 ;  People 
v.  Supervisors,  125  111.  9,  17  N.  E.  147.  As 
to  "edge,"  see  Kanouse  v.  Slockbower,  48  N 
J.  Bq.  42,  21  Atl.  197.  As  to  "low-water 
mark,"  see  Brophy  ▼.  Rlcbeson,  137  Ind.  114, 
86  N.  E.  424.  As  to  "high-water  mark,"  see 
Cook  v.  McClure,  68  N.  Y.  487,  17  Am.  RepL 
270.  Aa  to  "shore,"  see  Axline  T.  Shaw,  35 
Fla.  305,  17  South.  411,  28  L.  R.  A.  391,  and 
Gonvemeur  v.  Ice  Co.,  134  N.  Y.  855,  31  N.  E. 
865,  18  L.  R.  A.  101,  30  Am.  St  Rep.  6G9, 
wher^n  it  is  said: 

"A  boundary  line  •  •  •  'along  the  Aon? 
of  a  fresh  water  stream,  does  not  extend  the 
grant  to  its  center  (CSiild  v.  Storr,  4  Hill  pj.  T.] 
369),  and  a  like  construction  is  applicable  to  a 
boundary  by  the  bank  of  such  a  stream  (Starr 
V.  Child,  5  Denio  [N.  Y.]  599;  Halsey  t.  Mc- 
Conoick.  13  N.  Y.  296).  In  those  cases  the 
prescribed  limitation  of  the  boxmdary  lines  to 
the  shore  and  bank  did  not  permit  the  extension 
of  the  grant  by  construction  to  the  thread  of 
the  stream." 

In  the  instant  case  the  field  notes  of  the 
Venltes,  Lopez,  Doyle,  Bonney,  and  L  & 
G.  N.  Ry.  Co.  No.  3  call  for  comers  on  the 
margin  of  the  lake,  the  PoUon  calls  for  the 
bank,  the  Timmons  and  Belfour  call  for  the 
shore,  and  the  I.  &  G.  N.  No.  4  calls  for  the 
edge  of  the  lake.  The  Venltes  calls  also  for 
the  bank,  and  the  Doyle,  Bonney,  and  I.  & 
O.  N.  No.  8  call  also  for  the  edge  of  the  lake. 
The  meanders  of  the  shore  of  the  lake  are 
called  for  by  course  and  distance,  which  are 
found  to  correspond  with  the  shore  of  the 
lake  as  it  now  exists,  except  where  the  waters 
have  eaten  into  the  bank  slightly  next  to 
the  bluff  on  the  east  side.  Some  of  the  bear- 
lug  trees  called  for  on  the  n)arg;in  of  the 
lake  were  found  and  Idoitlfled.    W*  tblnk 
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tbe  Judgment  in  thi*  case  should  be  afflrmed 
upon  another  ground  which  the  trial  conrt 
refused  to  find  as  a  fact  or  conclusion  of  law, 
Tlz.  that  Green  lake  is  a  navigable  body  of 
water,  and  upon  which  refusal  of  the  court 
so  to  find  the  appellee  has  filed  a  cross- 
assignment  of  error. 

[12]  The  old  common-law  idea  of  navigable 
waters  were  those  used  as  highways  of  com- 
merce, and  hence  no  commerce  being  carried 
on  fresh  water  Inland  streams  in  England, 
such  streams  being  small  and  shallow,  only 
the  sea  and  tidal  waters  connected  there- 
with were  regarded  by  tbe  common  law  as 
navigable.  But,  as  the  entire  internal  com- 
merce In  this  country,  prior  to  the  building 
of  railroads,  was  carried  on  our  large  rivers 
and  great  lakes,  the  tide  water  test  was  found 
not  applicable  to  our  conditions,  and  another 
test  was  applied,  viz.  navigability  in  fact 
This  test  Is  not  to  be  applied  as  of  use  made 
of  a  stream  or  lake  at  the  particular  time  of 
inquiry,  but  as  to  its  capad^  for  use,  and 
the  possible  demands  whidi  may  be  made  by 
the  future  settlement  of  the  country.  Jones 
V.  Johnson,  6  Tex.  C^v.  App.  262,  25  S.  W. 
651;  liumber  Co.  v.  Thompson,  113  S.  W. 
564:  State  v.  Land  Co.,  127  Tenn.  575,  158 
S.  W.  748,  Ann.  Gas.  1914B,  1043. 

Green  lake  having  an  average  of  4  feet 
in  depth,  it  had  sufficient  capacity  to  float 
boats  large  enough  to  carry  extensive  com- 
merce. It  was  shown  in  State  v.  Land  Co,, 
supra,  that  a  five-ton  vessel  59  feet  2  inches 
long,  and  IB  feet  9  Inches  wide  drew  about  12 
inches  of  water  loaded,  and  that  steamers  66 
to  100  feet  in  length,  and  from  15  to  20  feet 
In  breadth,  draw  from  15  to  24  inches  of  wa- 
ter loaded. 

Behind  all  definitions  ot.  navigable  waters 
Ues  the  idea  of  public  utility.  Waters,  which 
In  their  natural  state  are  useful  to  the  pub- 
lic for  a  considerable  portion  of  the  year 
are  navigable.  Boats  are  mentioned  in  the 
decisions  because  boats  are  the  mual  means 
by  which  waters  are  utilized  by  the  public, 
and  conunerce  is  usually  mentioned  because 
carrying  produce  and  merchandise  is  the  usu- 
al public  demand  ior  such  waters.  But 
floating  logs  has  frequently  been  held  to  be 
navigation,  and  hunting  and  fishing,  and 
even  pleasore  boating,  has  been  held  to  be 
proper  public  uses.  State  v.  Land  Co.,  supra, 
127  Tenn.  675,  158  S.  W.  750;  Heyward  v. 
Mining  Co.,  42  &  C.  138,  19  S.  E.  963,  28 
L.  R.  A.  42,  50,  46  Am.  St.  Rep.  702. 

Why  should  not  fishing  be  a  proper  public 
nse?  In  E>ngland  fishing  has  been  an  Impor- 
tant Industry  from  earliest  times,  and  has 
been  tbe  subject  of  much  litigation.  In  this 
state  in  the  days  of  free  land  and  free  grass, 
when  every  one  fished  wherever  he  pleased, 
bat  little  thought  was  given  to  the  distinction 
between  private  and  public  waters.  But  fish 
are  capable  of  being  made  an  important 
source  of  food  supply,  and  lakes  capable  of 
becoming  an  abundant  so^rce  of  such  sup-^ 


ply  ought  not  be  decreed  to  have  been  granted 
to  private  indlvidBals  merely  as  an  Inci- 
dent to  land  upon  the  shores  of  such  lakes. 
Rather,  we  think  it  ought  to  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that 
the  state,  as  trustee  for  the  people,  meant 
to  reserve  such  lakes  for  the  use  of  the  pub- 
lic. It  was  shown  by  the  evidence  that  for 
many  years  boats  have  been  used  on  Green 
Lake  for  fishing  purposes,  and  that  without 
asking  tbe  consent  of  the  owners  of  the  sur- 
rounding land.    One  witness  testified: 

"I  believe  that  more  than  ?100,000  worth  of 
fish  have  been  caught  in  this  lake  in  the  last 
15  or  20  years." 

Under  the  policy  w^ldi  has  recently  been 
inaugurated  in  this  state  of  stocking  streams 
and  lakes  with  fish,  the  supply  may  reason- 
ably be  expected  to  greatly  Increase  in  the 
near  future.  We  deem  the  following  quota- 
tion from  Fuller  v.  Shedd,  161  111  462,  4A 
N.  £.  286,  33  L.  R.  A.  146,  62  Am.  St.  R^. 
380,  pertinent  to  the  facta  of  this  case: 

"The  policy  of  the  state  of  recent  years  has 
been  to  stock  its  waters,  both  streams  and  lakes, 
with  fish,  as  a  means  of  giving  cheap  and  valor 
able  food  to  her  citizens  ond  with  this  purpose 
r^ular  appropriations  and  expenditures  are 
made.  If  we  depart  from,  the  reasonable  rule  we 
have  established,  the  small  nounavigable  lakes 
will  become  tbe  private  waters  of  riparian  own- 
era,  pertinent  to  their  lands,  with  the  exclusive 
rights  thereon  as  to  boating,  fidiing  and  tbe  like, 
from  which  tbe  body  of  the  people  would  be  ex- 
cluded—a principle  inconsistent  with  and  not 
suited  to  the  condition  of  our  people  or  called  for 
as  a  rule  of  law." 

The  "reasonable  rule"  referred  to  is  that 
the  law  as  to  extending  calls  for  nonnavl- 
gable  streams  to  the  canter  thereo;f  does  not 
apply  to  lakes,  a  rule  which  we  approve,  but 
we  also  think.  It  a  reasonable  rule  that  lakes 
large  enough  to  be  useful  to  the  public  for 
boating  and  fishing  should  be  held  to  be  pub- 
lic and  not  private  pr<^)erty. 

[13]  Under  the  law  as  it  now  exists  In  this 
state.  Green  Lake  cannot  be  sold  (B.  S.  art. 
3080),  but  is  under  the  JtirlsdlctLon 'of  the 
game,  fish,  and  oyster  conimlssio'per  (article 
4021b). 

For  the  reasons  stated,  t&e  judgment  oC 
the  trial  court  is  affirmed. 

On  Mbtion  for  ReheaAnjr. 

Appellants  in  their  motion  for  a  rehearing 
assert  that  we  overruled  the  findings  of  fact 
made  by  the  trial  court  as  to  the  navigabil- 
ity of  Green  Lake.  In  this  appellants  are 
mistaken.  The  trial  court  found  certain  facts 
as  to  the  size  and  depth  of  the  lake,  and  the 
purposes  for  which  it  had  been  and  i)rob- 
ably  would  be  used,  and  from  these  fa(;td 
deduced  as  a  matter  of  law  that  Green  Lake 
was  not  navigable.  We  accept  these  factA 
and  deduce  the  opposite  legal  conclusion. 
However,  as  appears  frojn  our  opinion,  herein, 
we  would  have  affirmed  the  Judgment  of  the 
trial  court  upon  other  grounds  without  ref- 
erence to  whether  or  not  Green  Lake  Is  navl* 
gable.  '  ' 

Motion,  overruled.. 
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SECURITY  INS.  CO.  ▼.  KELLY.    (No.  1180.) 

(Court  of  CivU  Appeals  of  Texas.     AmHrilla 

May  30,  1917.    Rehearing  Denied 

June  27, 1917.) 

1.  INSUBANCB   €=9574(7)  —  Adjustment    of 

Loss— AWABD   OF  ABBITBATORS. 

In  an  action  on  a  fire  -  policy,  where  an 
award  made  pursuant  to  the  provisions  of  the 
policy  was  irregular  in  omitting  to  state  sep- 
arately sound  value  and  damages,  and  in  fail- 
ing to  contain  an  itemized  statement  of  the  dam- 
ages, and  the  award  was  grossly  inadequate  and 
out  of  proportion  to  the  actual  loss  on  the  house, 
all  of  the  irregularities,  together  with  the  in- 
adequacy of  the  award,  held  to  authorize  a  find- 
ing that  in  making  the  award  there  was  a  mis- 
take as  to  the  amount,  or  that  the  appraisers  in- 
tentionally found  less  than  necessary  to  restore 
the  building  or  cover  the  loss. 

[Ed,   Note.— For  other  cases,  sea  Insurance, 
Cent.  Dig.  Jg  1433,  1434.] 

&  iMBnBASCE  ®s»674(%-Lo8»— Vauditt  or 

AWABD — FaILUBB  to  8EI.BCT  Umpibb. 

AVbere  a  fire  policy  provided  for  the  appoint- 
ment of  appraisers  in  case  of  disagreement  as  to 
the  amount  of  loss,  and  required  the  apprais- 
ers selected  by  the  parties  to  first  select  a  com- 
petent and  disinterested  umpire,  and  that  the 
appraisers  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damages, 
and,  that  if  they  failed  to  agree,  to  submit  their 
differences  to  the  umpire,  and  tne  award  of  any 
two  should  determine  the  loss,  although,  where 
the  appraisers  agreed  to  the  award,  the  failure 
•lone  to  select  an  umpire  would  be  Immaterial, 
while  the  third  party  to  be  selected  was  desig- 
nated "umpire,"  the  proper  construction  of  the 
policy  is  that  he  was  to  act  with  the  other  ap- 

S raisers  and  failure  to  select  such  umpire  e^- 
ences  an  irregularity  which  had  the  result  of 
making  the  proceedings  ex  parte  on  the  part  of 
the  appraisers  and  is  a  drcumstance  which  may 
b«  looked  to  in  considering  whether  the  award 
was  fair. 

8.  IK9DSANCB  €=>574(2)— LoeS^APPBAISEBS— 
AWABD— SUFFICIEWOT. 

Where  there  was  no  agreement  that  notice 
should  be  given  o{  the  time  and  place  of  the  in- 
vestigation by  the  appraisers  to  determine  the 
amount  of  the  loss  under  a  fire  policy  or  that 
either  party  should  be  present,  the  fact  that  no 
notice  was  given  and  no  opportunity  offered  to 
the  parties  to  present  evidence  would  not  of  it- 
self render  the  award  invalid. 

4.  ImroBANOE  «59a69(18>— Aonoifs— IRSIBUC- 
Tions. 

In  an  action,  on  a  fire  policy  in  which  the 
defense  was  an  award  alleged  to  nave  been  made 
under  the'  terms  of  the  policy,  where  the  case 
was  submitted  upon  special  issues,  and  on  the 
face  of  the  proceedings  the  award  was  irregular, 
if  not  actually  void,  refusal  of  an  Instruction 
that  in  the  absence  of  fraud,  etc.,  the  award 
was  raHd  and  binding  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
dent  Dig.  K  1781,  1782.] 

5.  IvsuBANCs  €s»668(14)— Submission  or  Is- 
Btnsa— Question  of  Law  ob  Pact. 

In  an  action  on  a  fire  policy  in  which  the  de- 
ienae  was  an  award  alleged  to  have  been  made 
under  provisions  of  the  policy,  and  all  the  issues 
of  fact  were  covered  by  the  instructions,  an  is- 
sue asking  the  jury  to  state  whether  the  award 
was  valid  was  properly  refused,  as  it  involved 
a  auestion  of  law  and  fact. 

[Ed.  Note.-^For  other  eases,  see  Insurance, 
Cent  Dig.  ff  174T,  1749,  1750.  1766,  176a) 


6.  Appkai,  and  Ebkob  «=»105(K1>— RKvntw— 
Prejudiciai.  Erbob. 

In  an  action  on  a  fire  policy  in  which  de- 
fendant introduced  an  award  alleged  to  have 
been  made  pursuant  to  the  terms  of  the  policy, 
plaintiff's  casual  statement,  when  called  upon 
by   plaintiff's  agent  for  appraisement   and   re- 

auested  to  read  the  contract,  that  she  did  not 
len  know  that  the  clause  authorizing  the  award 
was  contained  in  the  contract,  but  that  she  then 
read  it,  was  not  likely  to  have  influenced  the 
jury,  and  hence  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  IOCS,  1069,  4153,  4157.) 

7.  Tbiai,    «=9352(1)— Sfkciax    Issuk— Awabd 
— Fbaud. 

A  special  issue,  "Did  the  appraisers,  in 
awarding  to  the  insured  $398.66,  on  account  of 
loss  and  damage  to  the  building,  intentionally 
allow  her  less  under  said  item  of  the  policy  than 
it  would  cost  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality?"  saffidently 
submitted  the  question  of  fraud  on  the  part  of 
the  arbitrators,  and  asked  the  jury  to  find  in 
what  it  consisted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  840.] 

8.  Insttbanoe  4=>499— Fire  Inbukance— Na- 

TUBE  OF  DaMAOEB. 

In  an  action  on  a  firs  policy,  recovery  could 
not  be  had  beyond  the  actual  cash  value  of  the 
property  destroyed  with  deduction  for  depre- 
dation. 

[Ed.  Note.— For  other  cases,  see  Insorance, 
Cent  Dig.  f  1274.] 

9.  Tbiai.  ^9891(2)— Fibk  Insobancb— Action 
OH   PoLioT— SPECiAt  Issues— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1984a,  regarding  submission  of  special  ie- 
sues,  if  defendant  desired  a  finding  of  the  jury 
upon  the  cash  value  of  the  buUding,  it  should 
have  requested  a  special  issue  to  find  such  issue 
of  fact,  end  by  not  requesting  the  finding  prac- 
tieally  left  the  question  to  the  court  to  find  the 
cash  value. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  I  837.) 

10.  Appkai.  and  Ebbob  «s3l0e2(l)— Rktikw— 
Habmi£S8  Ebbob— Submission  of  Issues. 

In  an  action  on  a  fire  policy  in  which  the 
case  was  submitted  on  special  issues,  though  re- 
covery could  not  be  had  beyond  the  actual  value 
with   deduction  for  depreciation,   an   issue  re-       , 

auiring  the  jury  to  find  what  it  would  have  cost       j 
le  insured  immediately  after  the  fire  to  repair       i 
0*  replace  the  building  with  material  of  like 
kind  and  quality  was  not  reversible  error. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4212J 

U.  Insubanck  «=»672  —  Abbitratior  P«o- 
cekdings— Right  of  Pabtt  to  3b  Pbbbent. 
Where  the  extent  of  loss  under  a  fire  policy 
was  submitted  to  arbitration,  as  the  terms  of  the 
policy  did  not  exclude  the  insured  from  going  be- 
fore the  appraisers,  she  was  within  her  rights  hi 
so  doing  and  making  a  request  to  be  heard. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  g§  1422,  1428,  1427,  1429.) 

12.  Tbiai,  €=350{1)— Action  on  Fibs  Pouct 
—Special  Issue. 
In  an  action  on  a  fire  policy  in  which  there 
was  no  evidence  that  the  insured  secreted  any 
of  the  furniture  in  places  where  It  could  not 
be  examined  a  refused  issue  as  to  whether  tht 
adjuster  told  the  insured  she  might  reraore  aD 
her  furniture  was  immateriaL 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  {828.] 
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la  Tbzal  «sa860Cl)— Iitsdrakcb  — Abbitea- 
TioN  ov  Loss— AwAiD— Submission  of  le- 
BTTE8— Objection. 
The  ftict  that  the  insured  under  a  fire  poltor 
instituted  a  mtit  and  does  not  rely  on  the  award, 
.  but  ignored  it.  and  assails  it  as  unjust  and  ob- 
tained by  fraud  and  partiality  of  the  apprais- 
ers, ia  sufficient  to  show  that  she  objected  to  it, 
and  there  was  no  necessity  of  submitting  the 
issue  whether  or  not  she  objected. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  !  828.] 

14.  Insubancb  €=576(1)— FiBB  Ihsuranck— 

Appbaisement — Waives. 

'  The  insurer,  by  standing  on  the  validity  of 
an  award,  waived  any  further  right  to  demand 
additional  appraisement, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1436.] 

Appeal  from  District  Coart,  Dallas  County ; 
W.  F.  Whltehurst,  Judge. 

Suit  by  Mrs.  E.  H.  Kelly  against  the 
Security  Insurance  Company.  Judlgment  for 
plaintiil,  and  defendant  brings  error.  Af- 
firmed.   . 

Thompaon,  Knight,  Baker  ft  Harris  and 
Will  C.  Thompson,  all  of  Dallas,  for  plaln- 
titr  in  error.  C.  M.  Smithdeal,  of  Dallas, 
for  defendant  in  error. 

HUFF.  C.  J.  Mrs.  B.  H.  Kelly,  defendant 
in  error.  Instituted  suit  against  the  plaintifF 
In  error  on  an  insurance  policy  Issued  Jan- 
uary 14,  1912,  for  the  term  of  three  years, 
covering  loss  of  $1500  on  a  building  and 
$500  on  furniture;  that  the  property  burned 
and  the  loss  was  sustained  July  31,  1013; 
that  the  policy  at  that  time  was  in  force. 
She  claimed  damage  to  the  building  of  $1095 
and  $500  on  the  furniture  in  the  building, 
which  she  alleged  at  the  time  was  valued  at 
$1,621.50.  The  defendant  answered  by  gen- 
eral and  special  exceptions  and  answer,  and 
among  other  things  pleaded  that  under  the 
policy  the  damage  was  appraised  by  np- 
praisers  at  the  amount  of  $398.65,  and  other 
matters  not  necessary  to  set  out.  The  policy 
contained  the  following  provision: 

"In  the  event  of  disagreement  as  to  the 
amount  of  \obs  the  same  shall  be  as  above  pro- 
vided, ascertained  by  two  competent  and  dis- 
interested appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so  chosen 
shall  first  select  a  competent  and  disinterested 
umpire.  The  appraisers  together  shall  then  es- 
timate and  appraise  the  loss,  stating  separate- 
ly soood  value  and  damage,  and  failing  to  agree 
sball  submit  tlieir  differences  to  the  umpire,  and 
the  award  in  writing  of  any  two  shall  deter- 
mine the  amount  of  such  lOss.  The  parties 
thereto  shall  pay  the  appraisers  respectively 
selected  by  them  and  shall  bear  equally  the 
expenses  of  the  appraisal  and  the  umpire. ' 

The  parties  in  this  case,  after  proof  of 
loss  had  been  made  by  Mrs.  Kelly,  failed  to 
agree.  The  plaintiff  in  error  demanded  an 
appraisement  under  the  policy  and  the  par- 
ties thereto  entered  into  an  agreonent,  the 
plaintiffs  in  error  selecting  T.  O.  O'llellly 
and  defendant  in  error  selecting  Wm.  Banks. 
In  the  agreement  it  was  recited  that  the 
appraisers  are  to  appraise  the  sound  value 


and  the  loss  and  damage,  and  return  an 
award  in  accordance  with  the  terms  and  con- 
ditions of  the  policy.  The  appraisers  took 
an  oath,  stating  therein  that  they  w&ee  not 
interested  in  the  loss,  and  that  they  would 
use  their  best  efforts  to  arrive  at  a  Just 
award.  They  afterwards  returned  an  award ; 
under  the  first  item  of  the  policy  "Dwell- 
ing" they  found  loss  and  damage  $898.65. 
There  was  no  finding  as  to  the  second 
item,  "Fomlture,"  and  no  statement  as 
to  the  sound  value  in  the  finding.  It 
would  -appear  that  they  used  a  blank  form 
foo:  the  award  and  under  the  heading  "Sound 
Value"  nothing  is  stated.  Mrs.  Kelly,  by  a 
plea  in  answer  to  the  plaintiff  In  error,  at- 
tacked the  award  for  Irregularities,  fraud, 
mistake,  etc. 

[1 }  The  first  assignment  urges  that  the  trial 
court  was  in  error  in  refusing  plaintiff  in 
error's  request  to  find  for  defendant  in  error 
only  the  sum  of  $398.6p.  This  Is  the  amount 
of  the  award  allowed  by  the  appraisers.  It 
is  insisted  that  the  undisputed  evidence 
shows  there  was  no  fraud,  mistake,  or  ac- 
ddent  in  procuring  the  award.  There  is 
evidence  from  which  it  may  be  inferred  that 
O'Beilly  was  partial  and  biased  in  favor  of 
the  plaintiff  in  error,  and  not  a  disinterested 
appraiser,  and  that  Banks  was  inccanpetent 
and  entirely  controlled  by  O'Reilly,  and  that 
he  was  not  in  fact  disinterested..  There  was 
no  appointment  of  an  umpire,  as  provided 
in.  the  Insurance  policy.  No  notice  was  given 
to  the  parties  of  the  time  and  place  for  ap- 
praisement, but  the  appraisers  rejected  any 
testimony,  and  refused  to  permit  Mrs.  Kelly 
to  come  before  them.  Their  award  does  not 
pretend  to  appraise  the  damage  and  loss  to 
the  household  goods,  either  those  totally  de- 
stroyed or  partially  damaged.  They  did  not 
In  their  award  state  separately  sound  value 
and  damages.  They  found  only  the  damage 
to  the  dwelling  to  be  $398.66.  The  evidence 
of  three  disinterested  contractors  and  car- 
penters, who  were  employed  by  Mrs.  Kelly 
at  the  Instance  of  plaintiff,  to  make  esti> 
maf^  as  to  the  amount  required  to'  restore 
the  building  to  its  former  condition,  was, 
one  made  his  estimate  at  $1095.60,  anoth- 
er at  $1150,  and  another  at  $1250;  none 
placing  it  at  less  than  $1095.00.  The  plain- 
tiff in  error  also  had  an  estimate  made, 
but  it  was  stated  on  the  trial  that  they  did 
not  have  It;  however,  the  adjuster  testified 
that  it  was  over  $500.  The  household  goods 
destroyed  and  damaged  amounted  to  over 
$500,  the  amount  for  which  they  were  In- 
sured. O'Reilly,  the  appraiser,  said  he  did 
make  an  itemized  statement  of  the  lumber, 
hardware,  etc.,  necessary  to  restore  the  build- 
ing, but  that  he  had  not  kept  it  but  destroyed 
it  Banks  made  no  pretense  of  having  done 
so.  The  award  does  not  itemize  the  damaged 
or  pretend  to  do  so.  In  reading  the  evidence 
in  this  case  we  are  impressed  that  the  award 
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is  grossly  Inadequate  and  out  of  proportion 
to  the  actual  loss  on  the  house.  This  fact, 
with  the  Irregularities,  was  sufficient  we 
think  to  go  to  the  Jury,  to  determine  wheth- 
er the  appraisers  purposely  and  unjustly.  In 
the  Interest  of  plaintiff  In  error,  rendered  the 
award  less  than  the  loss  sustained.  The 
clause  in  the  policy  required  the  appraisers 
selected  by  the  parties  to  It,  first  to  select 
a  competent  and  disinterested  umpire,  and 
then  to  estimate  and  appraise  the  loss,  stat- 
ing separately  sound  vadne  and  damage:  If 
they  failed  to  agree  to  submit  their  differ- 
ences to  the  umpire;  the  award  signed  by 
any  two  should  determine  the  loss.  It  la 
doubtless  true  that  under  this  provision 
where  the  appraisers  agree  to  the  award  the 
failure  alone  to  select  an  umpire  would  be 
Immaterial. 

[2]  TJnder  the  terms  of  the  policy,  howerer. 
It  is  evident  by  the  clause  that  the  first  thing 
to  be  done,  and  before  the  appraisers  enter 
upon  the  work,  they  should  select  an  umpire ; 
also,  that  he  should  participate  in  the  award. 
The  clause  that  any  two  could  determine 
the  loss  Indicates  such  was  the  purpose  of 
the  agreement 

"If  by  the  agreement  of  gubmission  the  arbi- 
trators in  case  of  disagreement  are  to  select  a 
third  person  an  award  by  the  majority  to  be 
found  the  person  bo  selected  is  a  third  arbitra- 
tor {or  It  is  plain  that  be  is  to  act  with  the 
arbitrators  first  appointed."  R.  C.  L.  vol.  2,  p. 
872. 

While  in  this  case  the  third  party  is  deslg- 
imted  "umpire"  the  very  construction  of  the 
paragraph  evidences  he  was  to  act  with  the 
other  appraisers  and.  if  necessary,  in  case 
of  disagreement,  sign  the  award.  If  the 
agreement  made  the  umipire  an  appraiser,  in 
the  sense  that  he  should  be  present  and  sign 
the  award  In  case  of  disagreement,  it  was 
necessary  that  he  should  have  been  first  ap- 
I)olnted,  so  he  could  have  acted  Jointly  with 
the  others,  and  been  given  an  opportunity  to 
be  present  while  considering  the  award.  It 
has,  been  l^eld  if  such  arbitrator  is  not  given 
the  opportunity  to  be  present  the  award  la  in- 
valid even  if  signed  by  the  number  of  arbi- 
trators required.  ,BUn  v.  Hays,  2  Tyler  (Vt.) 
304,  4  Am.  Dec.  73&  Perhaps  under  the  hold- 
ings of  our  courts  the  failure  to  comply  with 
the  agreement  with  reference  to  selecting  the 
umpii'e  would  not  render  the  award  <m  that 
ground  alone  invalid,  especially  where  there 
was  no  disagreement  between  the  original  ap- 
praisers. Forshey  v.  Railway  Oa,  10  Tex. 
516.  This  action,  however,  yrt  evidences  an 
irregulaxitj'  whidi  had  the  result  of  making 
the  proceedings  ex  parte  on  the  part  of  the 
am>ralsers.  The  policy  had  provided  first  for 
A  third  party  who  should  be  present  and  par- 
ticipate In  the  proceedings,  and  we  believe 
{hat  as  d  circumstance  it  may  be  looked  to  In 
considering  whether  the  award  was  fair  or 
not.  Wiley  v.  Heard,  1  White  &  W.  Civ.  Cas. 
IX  App.  i  1205. 

[3]  There  waa  ao  agreement  that  notice 


should  be  given  of  the  time  and  place  for  the 
investigation  or  that  either  party  should  be 
present,  and  the  fiict  that  no  nodce  was 
given  and  no  opportunity  ofTered  to  the  par- 
ties to  present  evidence  doubtless  did  not  of 
itself  render  the  award  invalid.  This  ap- 
pears to  be  the  holding  In  the  case  of  Orient 
Insurance  Co.  v.  Harmon.  1T7  S.  W.  193.  It 
will  be  noted,  howerer,  that  It  Is  suggested  by 
the  court  In  that  case  that  there  was  neither 
allegation  nor  evidence  of  a  request  by  tJie  in- 
surance company  which  was  denied  by  the 
arbitrators  to  be  heard  as  witness  or  other- 
wise. In  this  case  It  is  alleged  evidence  was 
Introduced,  and  the  Jury  found  Mrs.  Kelly 
was  denied  thia  right  It  occurs  to  us  that 
It  was  never  the  purpose,  under  the  terms  of 
the  policy,  or  of  the  agreement,  to  exdude  the 
parties  from  appearing  before  the  appraiser. 
There  to  nothing  on  its  face  to  show  that  It 
should  be  a  secret  investigation  or  appraise- 
ment The  kind  of  property  or  that  part  of 
the  building  destroyed,  the  kind  of  material 
destroyed,  most  necessarily  be  ascertained 
from  sources  outside  of  the  view  of  the  ap- 
praisers. Most  generally  it  Is  held  to  cast  dis- 
credit u(pon  an  award  when  the  parties  are 
not  present  6  Corpus  Juris,  |  175.  We  un- 
derstand, of  course,  that  an  agreement  may 
be  so  drawn  that  a  hearing  before  arbitrators 
will  not  be  implied.  THie  agreement  herein 
stipulates  the  appraisers  "shall  then  estimate 
and  appraise  the  loss,  stating  separately 
sound  value  and  damages."  The  policy  de- 
fines loss  and  damage  to  be  synonymous. 
How  appraisers  could  know  the  loss  without 
some  evidence  before  them  Is  not  deariy  pei> 
celved.  They  must  appraise  vdiat  la  not  In 
thrfr  view.  This  must  rest  upon  some  sort  of 
evidence ;  the  kind  of  material,  amount,  price, 
etc.,  must  be  ascertained.  The  sound  portion 
of  the  building  left  doubtless  Is  in  view,  and 
might  be  left  to  the  Judgment  of  the  ai^rais- 
ers  without  evidence.  The  contract  required 
the  sound  value  and  damage  should  be  stated 
separately.  The  award  does  not  do  so  In  tbXa 
case. 

Whatever  this  clause  may  mean,  whether 
the  sound  value  of  the  house  before  the  fire 
or  the  sound  value  of  that  part  of  the  build- 
ing uninjured  by  the  fire,  in  either  event,  the 
appraisers  disregarded  this  epeclSie  direction. 
This  might  become  very  important  At  what 
did  they  fix  the  value  of  the  building  before 
the  fire?  Not  only  were  their  proceedings 
secret  and  ex  parte  and  out  of  the  view  and 
presence  of  the  parties  to  the  contract,  and 
without  an  umpire,  whldi  they  were  first  re- 
quired to  select  and  did  not,  bat  their  meth- 
ods were  secret  The  plain  direction  to  obtain 
the  sound  value  and  the  damage  was  disre- 
garded. Their  procedure  suggests  gross  neg- 
lect and  carelessness,  incompetence,  or  an  in- 
tention to  omit  inquiry  Into  essential  matters 
under  the  power  given  them.  Further,  the 
appraisers  omitted  to  return  an  award  on  the 
household  goods,  whisb  under  the  policy  and 
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agreement  they  BUould  bave  appraised  and 
rendered  an  award.  TblB  award  did  not 
settle  tlie  Issues  but  left  the  matter  to  be  far- 
ther determined  by  some  other  method.  Tliat 
they  did  not  take  Into  consldemtlon  tbe 
dantage  of  the  hdasehold  goods,  eaid  did  not 
pretend  to  make  finding  on  that  Issue,  Is 
shown  by  the  nncontroTetted  evidence.  The 
reason  for  not  doing  bo  offered  by  O'RalUy 
the  Jury  were  warranted  In  finding  unsatis- 
factory. American  Ins,  Co.  v.  Bell,  38  Tex. 
Cav.  App.  U,  75  Si  W.  819 ;  Insurance  Oa  v. 
Moore,  46  a  W.  U3L  All  these  Irregolarl- 
ties,  together  with  the  Inadequacy  of  the 
award  on  the  building,  we  regard  as  being 
Bufliclaat  to  authorize  the  finding  that  In 
making  the  award:  there  was  a  mlstak^as  to 
the  amoimt,  or  that  the  appraisers  Intention- 
ally found  lees  th^  necessaiy  to  restore  the 
building  or  to  cover  the  loss  on  the  property 
insured.  Royal  Ins.  Go.  v.  ParUn,  etc.,  12 
Tex.  Civ.  App.  572,  34  S.  W.  401. 

[4]  The  second  assignment  Is  based  on  the 
action  of  the  court  in  refusing  to  Instruct  the 
Jury  that  in  the  absence  of  fraud,  etc.,  that 
the  award  for  ^98.65  was  valid  and  binding. 
The  proposition  presented  under  this  assign- 
ment Is  that  en  award  is  presumed  tu  be  val- 
id and  can  only  be  overcome  by  evidence,  etc 
This  may  be  a  correct  proposition  of  law,  and, 
ordinarily,  we  think  the  proposition  tmet 
This  case,  however,  was  submitted  upon  spe- 
cial issues,  and  we  think  the  charge  request- 
ed for  that  reason  was  properly  refused.  Un^ 
der  the  clause  In  the  policy  the  agreement  of 
the  parties,  the  oath  of  the  appraisers,  and 
the  award  show  they  did  not  proceed  as 
directed.  They  did  not  select  an  umpire  and 
did  not  find  separately  the  sound  value  and 
damages,  and  did  not  appraise  part  of  the 
property  covered  by  the  policy.  On  the  face 
of  the  proceedings  the  award  was  irregular, 
if  not  actually  void.  The  Bell  and  Moore 
Cases,  supra.  Unassalled,  the  award  may 
have  been  presumed  regular ;  under  the  evi- 
dence and  from  the  face  of  the  proceedings 
on  the  award  its  regularity  was  ch.allenge(i, 
to  say  the  least  of. It.  We  believe  the  court 
properly  refused  the  charge  requested. 

IS]  We  tMnk  the  Issoe  refused,  of  whUb 
the  third  assignment  complains,  that  is  ask- 
ing the  jury  to  state  whether  the  award  was 
▼alld,  was  property  refnsed.  This  was,  we 
think,  a  question  of  law  and  fact.  Author- 
ities supra;  Adams  t.  New  Tork  Co.,  85 
Jowa,  6,  61  N.  W.  114&;  Canfleld  r.  Water- 
town  Co.,  66  Wis.  419,  13  N.  W;.  252.  We  re- 
gard the  Issues  of  fact  submitted  by  the  court 
to  have  covered  the  issue  of  fact  Involved  la 
the  requested  issne. 

[•]  There  was  no  error  In  refusing  the 
ebarge  of  which  complaint  Is  made  under  the 
fifth  assignment  There  was  no  ground  al- 
leged or  submitted  to  the  Jury  as  to  whether 
Mrs.  Kelly  knew  the  contents  of  the  policy. 
Her  mere  casual  statement  that,  when  called 
on  by  piaiutiS's  agent  for  appraisement,  and 


requested  to  read  the  contract  she  did  not 
then  know  the  clause  was  therein,  tnit  that 
she  thai  read  it  She  did  not  claim  to  be  de^ 
celved  nor  did  -she  make  any  complaint  on 
that  ground.  This  casual  remark  Is  not  at 
all  likely  to  have  Influenced  the  Jury.  Wa 
ttilnk  there  was  no  necessity  for  the  charge 
and  no  injury  is  shown. 

[7]  The  fourth,'  sixth  and  seventh  asslgn- 
m^its  are  overruled.  The  plaintiff  in  error 
requested  the  court  to  submit,  "Did  the  ap- 
praisers make  a  fraudulent  award?"  If  they 
should  answer  in  the  affirmative,  then,  "In 
what  particular  was  same  fraudulent?"  In- 
stead of  those  Issues  the  court  submitted: 

"Did  the  appraisers,  in  awarding  to  the  in- 
sured $398.65,  on  account  of  loss  and  damage 
to  the  building,  intentionally  allow  ber  less 
under  said  item  of  the  policy  than  it  would 
cost  to  repair  or  replace  tbe  same  with  ma- 
terial of  like  kind  and  quality?" 

The  Jury  answered  this  issue  In  the  afSim- 
atlve.  The  court,  we  think,  by  the  Issue  sub- 
mitted the  question  of  fraud  on  the  part  of 
the  arbitrators,  and  asked  the  Jury  to  find 
in  what  it  consisted.  If  the  appraisers  in- 
tentionally so  acted  we  b^eve  that  the  court, 
as  a  matter  of  law,  should  declare  fraud 
thereon.  There  are  facts  which  would  Jus- 
tify this  finding  as  heretofore  suggested  by 
us. 

By  tbe  eighth  assignment  it  Is  urged  that 
it  was  error  to  refuse  requested  instruction 
No.  6,  which  is  to  the  effect  that  the  measure 
of  damages  should  not  exceed  the  actual  cash 
value  of  the  property  destroyed  or  damaged 
at  the  time,  with  proper  deductions  for  de- 
predation, and  not  to  exceed  what  it  would 
cost  to  replace  the  property  with  material  of 
like  kind. 

[1, 9]  The  ninth  asslgnmait  complains  that ' 
Issue  No.  8  submitted  by  the  court  should  not 
have  been  submitted,  which  is  as  follows: 

"What  would  it  have  cost  tbe  insured  inun»' 
diately  after  ttie  fire  to  repair  or  replace  the 
building  with  material  of  Uke  kind  and  Qual- 
ity?" 

As  to  the  personal  property  destroyed  the 
court  required  the  Jury  to  find  its  actual 
cash  value  and  also  the  actual  damage  to 
that  injured.  The  provision  of  the  policy  re- 
lied upon  Is  to  the  effect  the  company  should 
not  be  liable  beyond  the  actual  cash  value 
of  the  property  at  the  time  of  the  loss'  or 
damage,  to  be  ascertained  according  to  ac- 
tual cash  value,  with  proper  deduction  for 
depreciation,  and  not  to  exceed  what  it  would 
then  cost  the  insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality. 
It  seems  to  us  a  recovery  could  not  be  had 
beyond  the  actual  cash  value,  with  deduc- 
tion for  depreciation.  However,  this  case 
was  submitted  upon  special  Issues,  and  we 
believe  under  the  statute,  article  1984a,  Ver- 
non's Sayles'  Civil  Statutes,  the  plaintiff  in 
error  should  have  requested  a  special  issue 
to  the  Jury  to  find  the  actual  cash  value  of 
the  building  at  the  time  of  the  loss,  and  Ih 
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doing  bo  to  make  proper  allowance  Sot  de- 
preciation. Caivln  V.  Neel,  191  S.  W.  7&1, 
7»4. 

[10]  The  cash  valae  of  the  bnildlng  at  the 
time  of  the  loss  was  an  issue  of  fact,  which, 
If  plaJntur  in  error  desired  a  finding  at  the 
Jar;  upon,  he  should  have  requested  by  a 
proper  issue.  Under  the  policy  it  was  a 
questioa  of  fact  more  than  a  question  of  law. 
By  not  requesting  a  finding  on  the  facts  the 
plaintiff  practically  left  the  question  to  the 
court  to  find  the  cash  value.  The  issue  as  to 
what  it  would  have  cost  the  insured  to  then 
rq>air  the  building' nas  also  an  issue  of  fact 
which  the  court,  by  the  third  issue,  left  to 
the  Jury.  There  is  no  such  error  assigned  in 
this  particular  as  will  require  a  reversal  of 
the  case. 

The  tenth,  eleventh,  and  twelfth  assign- 
ments are  overruled.  We  believe  our  general 
discu8si<»i  sufficiently  disposes  of  the  Issues 
here  requested. 

[11]  The  thirteenth,  fourteenth  and  fif- 
te^th  assignments  are  overruled.  We  think 
there  Is  evidence  of  Mrs.  Kelly  that  she  was 
not  permitted  to  be  present  before  the  ap- 
praisers. Our  discussion  of  the  first  assign- 
ment sufficiently  gives  our  view  on  the  ques- 
tion here  presented.  The  contract  by  Ita 
terms  did  not  exclude  the  defendant  In  error 
from  going  before  the  appraisers,  and  it  oc- 
curs to  <ia  she  was  within  her  rights  in  going 
before  them  and  making  the  request  to  be 
heard.  We  also  cite,  in  addition  to  the  above 
authorities,  Redner  v.  Insurance  Oo.,  92  Minn. 
306,  09  N.  W.  886;  Harth  v.  Insurance  Cb. 
(Ky.)  102  S.  W.  242. 

[12]  The  sixte^ith  assignment  urges  the 
court  should  have  submitted  the  issues  as 
requested,  that  is  whether  the  adjuster  told 
Mrs.  Kelly  she  might  remove  all  of  her  fur- 
niture troia  the  premises.  In  the  first  place, 
thi»  policy  did  not  forbid  her  removing  the 
furniture  after  the  fire.  The  testimony  shows 
she  did  store  a  part  of  her  furniture  with 
her  son  after  the  fire.  Steele,  the  adjuster, 
told  her,  as  testified  to  by  him,  that  the  goods 
not  damaged,  for  which  no  damages  were 
claimed,  could  be  moved  but  the  other  ought 
to  be  where  they  could  be  examined.  There 
la  no  evidence  or  allegation  that  she  secreted 
any  of  the  property  or  placed  it  where  it 
could  not  be  examined.  The  Issue  as  request- 
ed we  think  was  Immaterial. 

The  seventeenth  and  ei^teentb  assign- 
ments are  overruled.  The  issue  as  submitted 
has  support  in  the  evidence  to  the  effect  that 
the  appraisers  made  a  mistake  as  to  the 
amount  necessary  to  restore  the  building. 

The  nineteenth  and  twentieth  assignments 
are  overruled.  We  do  not  think  that  the  is- 
sues here  objected  to  lmpr^;>erly  single  out 
certain  issues  of  fact.  There  was  evidence 
that  there  were  household  goods  totally  de- 
stroyed, and  goods  not  destroyed,  but  dam- 


aged. It  is  unnecessary  to  review  tlie  evi- 
dence on  these  issues. 

[13,14]  By  the  twenty-first  assignment  It 
Is  urged  the  court  should  have  submitted  the 
issue  requested,  whether  Mrs.  Kelly  objected 
to  the  award.  The  fact  that  she  instituted 
suit  on  the  policy  and'  d6es  not  rely  on  the 
award,  but  ignored  it  and  «««ii»»  it  as  un- 
just and  obtained  by  fraud  and  partiality  of 
the  appraisers,  is  sufficient  to  show  that  she 
objected  to  it,  and  there  was  no  necessity  of 
submitting  that  issue.  The  Issue  made  by 
the  pleadings  was  whether  she  objected  to  It 
within  a  reasonable  time.  This  issue  was  not 
requested  to  be  submitted.  Her  laches  m 
this  {{articular  are  not  alleged  or  proven  w 
as  to  operate  as  an  estoppel.  It  is  not  shown 
that  the  plaintiff  in  error  was  deprived  of  the 
right  to  demand  a  seoodd  appraisement  by 
her  conduct,  if  it  ever  had  such  right  under 
the  policy.  By  standing  on  the  validity  of 
the  award  the  plaintiff  has  waived  a  further 
rli^t  to  demand  additional  appraisement. 
Insurance  Company  v.  Bell,  33  Tex.  dv.  App. 
11,  75  8.  W.  319. 

The  twenty-second  and  twenty-third  assign- 
ments are  overruled  for  the  reason  above 
given,  and  because  It  does  not  appear  that 
plaintiff  ever  tendered  the  amount  due  to  Mrs. 
Kelly  under  the  award  or  placed  her  in  de- 
fault. The  evidence  tends  to  establish  with- 
out controversy  that  Mrs.  Kelly  at  all  times 
repudiated  the  findings  of  the  appraisers. 
The  plaintiff  cites  ufl  to  no  evidence  in  the 
record,  or  that  any  was  offered  that  she  at 
any  time  accepted  the  award,  or  that  plain- 
tiff ever  offered  to  perform  by  paying  the 
award.  We  think  no  injury  is  shown  by  re- 
fusing the  requested  Issues. 

Asslsmments  from  24  to  27,  inclusive,  urge 
that  the  findings  of  the  jury  manifest  passion 
and  prejudice.  We  think  not,  but  believe  the 
jury  on  all  the  issues  had  evidence  to  sup- 
port their  finding. 

W|e  find  no  reversible  error  In  the  case, 
and  it  will  be  affirmed. 


KINCANNON  «c  OAmES  v.  INDEPEND- 
ENT COTTON  OIL  CO.    (Np.  5718.) 

(Court  of  Civil  Appeals  of  Texas.     AustiB. 

March  21, 1917.    On  Motion  for  Bebear- 

hig,  July  2  and  Oct.  10,  1817.) 

On  Motion  for  Rehearing. 

1.  Dakaoes  «=>62(^  >-  DnTT  TO  HiimczB 

Dakaok. 
It  is  the  duty  of  the  party  complaining  of 
breach  of  contract  to  minimize  his  damage  aa 
much  as  possible. 

[Ed.    Note.— For   other   cases,   see  Damsns, 
Cent.  Dig.  U  128-131.] 

2.  Sales  <S=>418(7)— Duty  to  Mzkhozk  Dax- 
AOBi— Injury  to  Pbopkbtt. 

If  buyers,  after  discovering  that  stock  meal 
purchased  was  unfit  for  feed,  could,  by  reason- 
able effort,  have  secured  other  feed  with  which 
to  fatten  their  cattle,  it  became  their  duty  to  do 
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so,  and  if  they  did  not  do  so,  but  continued  to 
nse  the  poor  feed,  they  oould  not  recover  for 
injury  resulting  thereafter. 

[Bd.  Note. — Vot  other  cases,  see  Sales,  Cent. 
Dig.  !  118&] 

3.  Sales  <S=>418(7)— Achon  bt  BtJTER— Meas- 
UBE  OK  Damages  —  Difference  between 

CONTBACT  AND   MARKET  PRICE. 

Where  buyers,  after  discovering  that  stock 
tnea]  purchased  was  unfit  for  feed,  could  have 
secured  other  feed,  their  measure  of  damages 
wonld  be  the  difference  between  contract  price 
and  the  price  at  which  they  could  have  purchas- 
ed the  other  feed. 

[Ejd.  Note.— For  other  cases,  see  Sales,  Cent. 
DiS.  S  118&] 

4.  Daxagbb  «=»62(4)— Drn?T  to  Miniiozb  Dau- 

AQB — BEASONABUS  CARX. 

An  injured  person  is  only  required-  to  use 
reasonable  exertion  anj  expense  in  minimizing 
his  damage,  the  question  in  such  cases  being 
whether  his  act  was  u  reasonable  one,  consider- 
ing all  the  circumstances  of  the  case,  and  this 
is  especially  true  where  notice  of  the  wrong  or 
injury  has  been  brought  home  to  him. 

[fM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  a  128-131.] 

6.  Sales  <S=>38(7)  —  Buteb's  Right  to  Belt 

ON  Seller's  Representations. 

If  purchaser  of  stock  feed  believed  It  to  be 
unfit  for  nse,  but  did  not  actually  know  that  it 
waa  In  that  condition,  after  calling  the  seller's 
attention  to  the  matter,  tlie  buyer  could  rely 
on  seller's  representations  that  the  feed  was 
sound,  and  will  be  entitled  to  recover  for  the 
resulting  injury  to  the  cattle. 

[Ed.  Note. — ^Por  other  cases,  see  Sales,  Cent. 
Dig.  §§  74,  75w] 

6.  Judgment    «s»251(1)  —  Contobmitt    to 
pueadino. 

A  judgment  in  a  buyer's  action  for  damages 
could  not  allow  recovery  upon  a  phase  of  the 
case  not  pleaded. 

fEd.  Note.— For  other  cases,  .«ee  Judgment, 
Cent.  Dig.  {  437.1 

7.  Judgment     9=>266(6)  —  Confobmitt     to 
Proof. 

A  judgment,  in  a  huyer's  action  for  damag- 
es, could  not  allow  recovery  for  feed  buyer  could 
hare  purchased  in  place  of  unsound  feed  furnish- 
ed by  seller,  which  the  evidence  showed  that 
buyer  did  not  in  fact  purchase. 

[£d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  452.] 

8.  Sales  «=»418(7)— Action  by  Buyer- Dam- 
ages Caused  by  Buyer's  Negligbnob. 

In  action  by  buyer  of  stock  feed,  which  caus^ 

ed  injury  to  cattle,  injury  resulting  from  buyer's 

act  in  allowing  cattle  to  stand  in  muddy  pens 

should  be  deducted  from  amount  recoverable. 

rBd.  Note.— For  other  cases,  see  Sales,  Cent 

Dig.  i  iisai 

Appeal  from  District  Court,  Mcl/ennan 
CVranty;  Tom  L.  McCullough,  Judge. 

Action  by  Klncannon  ft  Oalnes  against  the 
Independent  Cotton  Oil  Company.  Judgment 
of  $180  for  plaintiff,  and  plaintiff  appeals. 
Beversed,  and  Judgment  of  $1,156.90  rendered 
for  plalntur.  On  motion  for  rehearing,  mo- 
tion granted,  former  opinion  set  aside,  and 
cause  remanded  for  new  trial. 

Davis  &  Cocke,  of  Waco,  for  appellants. 
Scott  &  Ross,  of  Waco,  for  appellee. 

BIOB,  J.  During  the  fhll  of  1913,  appel- 
lees, who  were  conducting  a  cotton  «eed  oil 


mill  at  Bmcevllle,  Tex.,  entered  into  a  con- 
tract with  api>ellaiit8  whereby  they  agreed 
to  furnish  them  a  certain  amount  of  hulls 
and  prime  cotton  seed  meal  for  the  purpose 
of  fattening  432  bead  of  cattle  for  market. 
And  this  suit  Is  brought  by  appellants  against 
said  Oil  Company,  Claiming  failure  on  their 
part  to  comply  with  said  contract,  alleging 
that  they  had  furnished  unsound  and  Inferior 
cotton  seed  meal  and  hulls,  whereby  said 
cattle  failed  to  put  on  as  much  flesh  as  they 
would  have  done  had  said  contract  been 
complied  with,  and  sought  recovery  of  dam- 
ages  alleged  to  have  been  occasioned  by  such 
failure.  Appellees,  after  a  general  denial,  re- 
plied that  appellants  had  full  knowledge  of 
the  quality  of  hulls  and  meal  as  furnished 
for  the  purpose  of  fattening  said  cattle,  and 
before  the  contract  was  entered  Into  appel- 
lants sampled  the  meal  and  fed  it  to  their 
cattle  with  a  view  of  determining  whether 
or  not  It  would  be  satisfactory;  that,  after 
the  execution  of  the  contract,  appellants, 
with  full  knowledge  of  the  quality  of  the  meal 
and  the  effect  it  was  having  upon  their  cat- 
tle, voluntarily  continued  to  use  the  same. 
Appellees  further  allege  that  if  the  meal  and 
hulls  were  unsound  or  Inferior,  as  claimed 
by  appellants,  that  they  could  have  procured 
other  meal  and  hulls  from  other  sources, 
whereby  they  could  have  lessened  their  dam- 
ages, but  failed  to  do  so.  They  also  plead 
that  during  the  time  the  cattle  were  being 
fed  there  was  an  unusual  epell  of  wet 
weather,  and  the  lot  In  which  the  cattle  were 
kept  had  become  fall  of  mud  and  water,  and  ° 
so  continued  for  several  weeks,  and  that  if 
the  cattle  were  damaged  It  resulted  from 
such  condition  of  the  pens. 

The  case  was  submitted  on  special  issues, 
in  response  to  which  the  court  rendered  Judg- 
ment in  favor  of  appellants  for  the  sum  of 
$180,  from  whldi  Judgment  this  appeal  is 
prosecuted. 

While  numerous  errors  have  been  assigned. 
It  Is  only  necessary,  in  our  Judgment,  to  dis- 
cuss the  sixteenth  assignment,  which  com- 
plains of  the  failure  of  the  court  to  rmder 
Judgment  in  behalf  of  appellants  for  the 
sum  of  $1,156.90,  which  they  claim  was  the  loss 
sustained  on  the  432  head  of  cattle,  at  an  aver- 
age of  40  pounds  per  head,  at  the  market 
price  of  $6.70  per  hundred  weight.  The  Jury 
found  that  appellees  had  failed  to  furnish 
the  quality  of  meal  contracted  for  by  them, 
and  In  consequence  thereof  the  cattle  weighed 

40  pounds  less  at  the  time  of  marketing  than 
they  would  have  weighed  had  the  contract 
been  complied  with.  It  is  unquestionably 
true  that  appellants  made  out  a  prima  facie 
case  under  tliis  finding  of  the  Jury,  and  were 
entitled  to  recover  for  the  loss  sustained. 
iSee  Houston  Cotton  OU  Go.  ▼.  Trammell, 
72  S.  W.  244-47;  Honk  T.  Berg,  105  S.  W. 
1176;  Knight  &  Co.  v.  Southern  Pacific  Co., 

41  Tex.  406^13.     An)ellee8,  however,  con< 
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tend  that  bs  the  evidence  shows  and  the  Jury 
found  that  appellants  had  knowledge  of  the 
Inferior  quality  of  the  feed  within  30  days 
after  the  cattle  were  placed  In  the  pens,  and 
voluntarily  continued  to  use  the  same,  that 
they  were  only  entitled  to  recover  the  differ- 
ence In  the  cost  between  the  feed  so  furnished 
and  what  It  would  have  taken  to  have  ob- 
tal'ed  proper  and  requisite  feed  In  lieu 
thereof. 

We  think  this  doctrine  would  not  apply  In 
the  Instant  case,  for  the  reason  that  It  ap- 
pears from  the  evidence  that  upon  complaint 
to  aw)ellees  as  to  the  Inferiority  of  the  meal 
and  hulls,  that  they  represented  the  same  to 
be  sound  and  good  and  Insisted  upon  the 
use  of  same  by  appellants;  therefore  appel- 
lants were  justified  In  relying  upon  their 
warranty  and  continuing  their  use.  But, 
even  If  we  are  mistaken  in  this,  still  we  think 
the  burden  was  upon  appellees  to  show  that 
appellants,  at  reasonable  expense,  could  have 
procured  other  and  sufficient  feed  upon  which 
to  fatten  the  cattle,  and  also  to  show  the  dif- 
ference In  price  of  the  feed  actually  furnished 
and  the  cost  of  obtaining  other  good  and  sat- 
isfactory meal  and  hulls,  and,  the  evidence 
and  verdict  falling  to  show  this  with  suf- 
ficient deflnlteness,  appellees  cannot  complain. 
Again,  appellees  claim  to  have  furnished  to 
the  director  of  the  Texas  Agricultural  Ex- 
periment Station  a  sample  of  the  feed  in 
question,  which  was  analyzed  by  him,  and 
found  to  be  suitable  for  feed  purposes;  it 
is  contended  on  their  part  that  they  were 
■not  liable  In  a  suit  for  damages  at  the  in- 
stance of  appellants,  basing  their  contention 
on  articles  5894  to  5900  of  title  92,  vol.  4, 
of  Vernon's  Sayles'  Revised  Civil  Statutes. 
Notwithstanding  the  provisions  of  these  arti- 
cles, appellees  were  responsible  upon  their 
warranty,  and  having  sold  the  feed  in  ques- 
tion, warranting  the  meal  to  be  sound  and  of 
prime  quality,  cannot  now  escape  liability 
by  reason  of  their  compliance  with  the  stat- 
ute referred  to;  for  which  reason  we  over- 
rule their  cross-assignment  complaining  of 
this  question. 

As  the  court  erred  in  falling  to  sustain 
the  sixteenth  assignment,  it  becomes  our 
duty  to  reverse  the  case,  and  here  render  such 
judgment  as  the  trial  court  should  have  ren- 
dered in  behalf  of  appellants,  to  wit,  for  the 
sum  of  $1,156.80,  this  being  the  total  amount 
of  loss  sustained  on  431  bead  of  cattle  basing 
same  at  40  pounds  each  at  $6.71  per  hun- 
dredweight, as  found  by  the  jury ;  and  it  is 
BO  ordered. 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

It  Is  insisted  in  the  motion  for  rehearing 
that  we  erred  In  adopting  an  improper  meas- 
ure of  damages  In  rendering  judgment  in 
behalf  of  appellants,  urging  that  the  evi- 
dence showed  and  the  jury  found  that  the 
plaintiffs,  within  30  days  after  tbey  began  to 
feed  their  cattle;  dlBCorered  that  the  cotton 


seed  meal  furnished  was  tmsoond  and  was 
injuring  the  cattle,  and  notwithstanding  this 
knowledge  continued  to  use  it,  for  which 
reason  they  were  not  entitled  to  recover. 

[1]  The  law  seems  well  settled  that  It  is 
the  duty  of  the  party-  comijlainlng  to  mini- 
mize his  damage  as  much  as  possible. 

[2,  3]  If  appellants,  after  discovering  that 
the  meal  furnished  was  unfit  for  use,  oould, 
by  reasonable  effort,  have  secured  other  feed 
with  which  to  fatten  the  cattle,  it  became 
their  duty  to  do  so,  and  the  measure  of 
damages  in  such  cose  would  be  the  differ- 
ence between  the  contract  price  and  the  price 
at  which  they  could  have  purchased  the  oth- 
er feed,  which  in  the  present  case  was,  as 
found  by  the  jury,  the  sum  of  |180. 

[4]  It  is  said  in  13  Gyc.  p.  71,  that: 

"Where  an  injured  party  .finds  that  a  wrong 
has  been  perpetrated  on  him,  he  should  use  aU 
reasonable  means  to  arrest  the  loss.  He  can- 
not stand  idly  by  and  permit  the  loss  to  in- 
crease, and  then  hold  the  wrongdoer  liable  for 
the  loss  which  he  might  have  prevranted.  Waoo 
Artesian  Water  Co.  v.  Cauble,  19  Tex.  Civ. 
App.  417,  47  S.  W.  538;  Trinity  R.  R.  Co.  t. 
O'Brien,  18  Tex.  Civ.  App.  690,  46  S.  W.  3S9; 
Brown  v.  Leath,  17  Tex.  Civ.  App.  262,  42  S. 
W.  655,  44  S.  W.  42.  It  is  only  incumbent  up- 
on him,  however,  to  use  reasonable  exertion 
and  reasonable  expense,  and  the  question  in 
such  cases  is  always  whether  the  act  was  a 
reasonable  one,  tiavin^  regard  to  all  the  circum- 
stances of  the  particular  case." 

Again,  on  page  75  of  Cy&,  it  is  said: 
"One  whose  property  is  endangered  or  injur- 
ed by  the  neghgence  of  another  must  exercise 
reasonable  car^  to  protect  It  from  further  in- 
jury; and  especially  is  this  rule  true  whei« 
notice  of  the  wrong  or  injury  has  been  brought 
home  to  the  party  seeUng  to  recover  damages, 
and  he  has  taken  no  steps  to  protect  himself 
from  further  loss.  The  rule  only  requires  a 
party  to  protect  himseH  from  the  injorious  con- 
sequences of  the  wrongful  act  by  the  exercise 
of  ordinary  effort  and  care  and  moderate  ex- 
pense; such  rule  has  no  application  where  the 
injury  could  only  be  prevented  by  extraordinary 
effort  or  cost." 

See,  also,  H.  ft  T.  O.  R.  W.  Co.  v.  Mitchell, 
38  Tox.  85;  Brandon  v.  Mfg.  Co.,  51  Tex. 
128;  Womack  v.  W.  U.  Ttel.  Co.,  68  Tex.  182. 
44  Am.  Rep.  614;  H.  &  T.  O.  v.  Richards,  59 
Tex.  375;  T.  M.  Ry.  Co.  v.  Julius  Herbeck. 
60  Tex.  602;  Houston,  B.  ft  W.  T.  Ry.  Co.  r. 
Adams,  03  Tex.  207;  Cooper  r.  City  of  Dallas, 
83  Tex.  242,  18  S.  W.  565,  29  Am,  St.  Rep. 
645;  Vogt  V.  Dorsey.  85  Tex.  90,  19  S.  W. 
1033;  Carhart  ft  Bro.  t.  Killousb.  1  White 
&  W.  Civ.  Oas.  Ct.  App.  i  112;  O'Xeil  v.  Davis, 
1  White  &  W.  Civ.  Cas.  Ct  App.  S  417  ;  Stoker 
V.  Wilson,  3  WUlson,  av.  Cas.  Ct.  App. 
J  10 ;  Mo.  Pac.  Ry.  Co.  y.  Rushin,  3  WtUson, 
Civ.  Cas.  Ct  App.  I  318;  Mo.  Paa  Ry.  Ca  v. 
Scott,  2  Willson,  Civ.  Cas.  Ct  App.  f  325;  R. 
Co.  V.  Cook,  2  Willson,  Civ.  Cas.  Ct  App.  { 
C61. 

Appellants  bought  the  cattle  for  the  pur- 
pose of  feeding  them  for  market,  which  fact 
was  known  to  appellees,  and  there  was  evi- 
dence on  the  part  of  appellants  showlog  that 
appellee  expressly  warranted  the  feed  par- 
chased  as  being  sound  and  suitable  for  feed- 
ing cattle  for  nuuitet;    tt  therefore  became 
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their  duty  ander  their  warranty  to  famlsb 
sound  meal  and  hulls  for  the  purpose  mention- 
id.  But  notwithstanding  such  warranty,  if  the 
facts  sliow  that,  after  beginning  to  use  such 
feed,  appellants  discoyered  that  it  was  not 
sound,  but  unfit  for  use,  and  was  injuring  the 
^ttle,  and  thereafter  continued  to  feed  same, 
(vliereby  the  cattle  were  damaged,  they  could 
not  recover  for  any  injury  resulting  after 
iuch  discovery. 

[S]  If  the  1017  should  believe  fr<»n  the 
evidence  that  appellants  did  not  actually 
luiow  them  to  be  unsound,  but  merely  l>e- 
lleved  them  to  be  so,  and,  after  calling  the 
ittention  of  appellee  to  the  condition  of  the 
meal  and  bulls,  appellee  assured  them  that 
:liey  were  sound,  and  insisted  upon  their  coa- 
Jnulng  to  use  tiiein,  then  if  appellants  relied 
upon  sudk  repiesentationB,  and  continued  to 
ise  them,  they,  in  our  judgment,  would  be  en- 
titled to  recover  whatever  injury  the  cattle 
nifTered  by  reason  thereof. 

In  this  connection  It  would  be  wetl  to  ob- 
serve that  the  evidence  shows  and  the  jury 
tound  that  plaintiffs  did  not  discover  the  un- 
icwnd  condition  %f  the  feed  until  about  a 
uonth  after  they  had  been  using  it.  Under 
tbis  phase  of  tjie  case,  plaintiffs  were  en- 
:itled  to  recover  whatever  Injury,  if  any,  the 
»ttle  may  have  suffered  from  the  use  of  such 
improper  feed  during  said  period.  But  no 
iccount  seems  to  have  been  taken  of  this  in 
;he  trial  below. 

[t,  7]  The  court  below  gave  Judgment  for 
plaintiffs  for  the  sum  of  $180,  based  upon  the 
Jieory  that  appellants,  after  discovering  that 
Jie  feed  was  unfit  for  use,  could  have  pur- 
:based  suitable  feed,  sucti  recovery  being  the 
llfference  between  the  contract  price  and  the 
iieu  prevailing  market  price  for  such  feed. 
Phis  was  error  for  two  reasons:  First,  be- 
»iuse  the  petition  did  not  seek  to  recover  up- 
>n  such  phase  of  the  case,  and  without  which 
lo  recovery  could  ,be  had  (G.  O.  &  S.  F.  Ry. 
3o.  V.  Oolet  4  WiUson,  Civ.  Cos.  Ct  App.  { 
>7  ;  W«'steni  Union  Tel,  Co.  v.  Lively,  4  Will- 
ion,  Civ.  Cas.  Ct.  App.  {  192);  and,  second, 
lie  proof  showed  that  appellants  failed  to 
>archase  such  other  feed,  and  hence  could  not 
■ecover  for  something  they  did  not  in  fact 
'iimlsh. 

[8]  We  were  mistaken  in  our  original  opiu- 
on  in  holding  that  the-  evidence  failed  to 
ibow  that  tlie  cattle  suffered  any  loss  from 
.tanding'ln  wet  and  mnddy  i>enb,  but,  on  the 
ontrary,  it  appears  from  the  evidence,  and 
be  Jury  found,  that  the  cattle  were  damaged 
lud  Injured  on  this  account  to  the  extent  of 
rri7.97.  In  view  of  another  trial,  if  the 
>roof  is  the  same  on  this  phase  of  the  case, 
ben  the  issue  shottld  be  so  framed  as  to  take 
bis  matter  into  considetation,  allowing  prop- 
er dednctiofls  for  such  loss. 

For  the  reasons  indicated,  appellants'  mo- 
ion  for  rehearing  Is  granted,  and  onr  for- 
oer  opinion  rendering  judgment  in  beUalf  of 
Lppellants  is  set  aside,  and  the  cause  remand- 


ed for  another  trial  not  Ineonedsteot  with  the 
views  herein  expressed. 
Beversed  and  remanded. 

Opinion  Correcting  In  Part  Opinion  on  Motion 
for  Rehearing. 

We  held  in  onr  opinion  on  motion  for  rehear- 
ing that  plaintiffs  could  not  recover  the  sum  of 
^180,  it  being  the  difference  between  the  con- 
tract price  of  the  feed  furnished  and  what  other 
suitable  feed  could  have  been  bought  upon  the 
market,  _  on  the  ground,  among  other  ttdtigs, 
that  plaintiffs  did  not  purchase  such  other  feed. 
After  due  consideration,  we  are  inclined  to  be- 
lieve that  such  statement  was  not  sound,  and 
therefore  desire  to  retract  it,  which  is  according- 
ly done.  However,  we  see  no  reason  for  any 
change  of  such  opinion  in  other  respects,  and 
overrule  appellee's  second,  as  well  as  appellant's, 
motion  for  rehearing. 

Motions  overruled.    Opinion  corrected  in  part. 


TEXAS  &  P.  RY.  CO.  v.  SCHELB.    (No.  681.)* 

(Court  of  Civil  Appeal*  of  Texas.     El  Paso. 

June  14,  1017.     Rehearing  Denied 

June  28,  1917.) 

1.  AppEAt  AND  Errob  «=»90(5— Review. 

It  is  not  the  province  of  the  court   on  appeal 
to  deteroine  the  preponderancs  of  the  evidence. 
[Ed.  Npte^— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3907.] 

2.  Mabtbb  and   Servant   «=»127— Injuries 
TO  Servant— Assumption  of  Risk. 

Employment  to  remove  the  main  rods  of  an 
engine  and  place  them  on  the  engine  frames  in 
front  of  the  cylinder  is  not  such  work  as  invokes 
the  doctrine  that  when  the  servant  is  making  re- 
pairs to  machinery  in  nnsafe  condition  the  mas- 
ter is  not  required  to  provide  a  safe  place  to  work. 
{Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  EHg.  f  252.] 

3.  Master  and  Servant  *S9288C1)— iNJtJRrES 

TO   SeBVAKT— ASStJMPIIOH   OF  RISK, 

T|()e  question  whether  the  servant  assumed 
the  risk  is  ordinarily  for  the  jury. 

[Fd.  JCote. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $§  1068,  1069,  1087,  1088.] 

4.  Master  and  Servant  <g=3276(5)— Injuries 
TO  Servant— Proximate  Cause— Evidence. 

Evidence  hold  to  warrant  finding  that 
negligence  in  permitting  a  defect  in  a  locomotive 
step  was  the  pro.\imate  cause  of  the  injury. 

[Ed.  Note. — ^For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  g§  951,  959.] 

5.  Appeal  and  Ebror  «=»731(1)— Scope   or 
Review — Preservation  of  Fxceptions. 

An  assignment  of  error  that  the  verdict  is 
contrary  to  law  is  too  general  to  be  considered. 
[Ed.  Note.T-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3017.] 

6.  Appeal  and  Error  i3=>722(l)— Review. 

.  A  variance  in  that  au  assignment  of  error  is 
not  a  true  copy  of  the  assignment  in  the  tran- 
script beeause  of  slight  error  in  copying  does  not 
preclude '  the  court  from  passing  upon  the  as* 
signment. 

[E5d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2990,  2994-2996.] 

7.  Damages   ^$=s>132(4)— Excessivs  Damaoxs 
—Personal  Injuries. 

Vertlict  Of  $7,750  was  not  excessive  in  favor 
of  a  railroad  workman  50  years  old  in  good  stata 
of  health  earning  about  $125  per  month  who  by 
bia  injuries  received  a  hernia  and  was  incapaci- 
tated for  heavy  work. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {  375.] 
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8.  Tbux  «=>129— ABGTTiifeKT  or  GotrNSEL. 

In  the  abeence  of  showing  of  prejadice,  it 
was  not  error  for  plaintiff's  counsel  to  state 
that  the  railroad  would  not  hesitate  to  fire  a 
man  who  had  testified  against  it,  where  the  rail- 
road's counsel  bad  stated  that  plaintiff's  counsel 
would  probably  state  that  the  witnesses  were 
not  to  be  belieyed  because  they  worked  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  810.] 

Appeal  from  District  Coort,  El  Paao  Ooon- 

ty ;  P.  R.  Price,  Judge. 

.  Action  by  P.  J.  Schelb  against  the  Texas 

&  Pacific  Railway  Company.    Judgment  for 

plaiintlff,   and  defendant  appeals.     Affirmed. 

S.  N.  Bussell,  of  El  Paso,  for  appellant. 
Moore  &  Harris,  T.  A.  Falvey,  and  Volney  M. 
Brown,  all  of  El  Paso,  for  appellee. 

WAI/THALL,  J.  Appellee,  P.  J.  Schelb, 
brought  this  suit  against  appellant  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  him  as  the  result  of  neg- 
ligence of  appellant  while  working  as  a  me- 
chanic on  an  engine  belonging  to  appellant 
The  facts  stated  are,  substantially,  that  it 
was  necessary  to  dismantle  an  engln«  In  ap- 
pellant's roundhouse  at  El  Paso  for  the  pur- 
pose of  sending  same  In  a  train  to  Big 
Springs  for  repair;  that  for  the  purpose  of 
dismantling  the  engine  it  was  removed  from 
the  roundhouse  and  placed  on  a  track  near 
the  iY>undhonse  in  appellant's  yards;  that  to 
transport  said  engine  it  was  necessary  that 
the  main  rods  of  the  engine  be  removed  and 
placed  crosswise  of  ..the  engine  in  front  of 
the  cylinders  and  to  secure  same  by  wire  or 
otherwise;  that  amtellee  under  the  instruc- 
tions of  the  foreman  had  placed  the  said  rods 
In  front  of  the  cylinders,  and  while  standing 
on  the  step  at  the  pUot,  trying  to  tie  said 
rods  with  a  wire,  appellee's  feet  slipped  off 
the  step  causing  him  to  fall  from  the  engine. 
It  Is  alleged  that  while  appellee  was  work- 
ing on  the  engine  and  prior  to  the  time  ap- 
pellee placed  bis  feet  on  the  step,  by  order 
of  the  foreman,  the  water  in  the  engine  was 
allowed  to  run  out  on  the  ground  where  ap- 
pellee was  required  to  work  In  dismantling 
the  engine;  that  his  feet  t>ecame  wet  and 
muddy  and  likely  to  slip  off  the  step ;  that  the 
step  did  not  extend  out  at  right  angles  from 
the  rod  or  bar  to  which  it  was  attached  as  it 
should,  but  was  out  of  repair,  in  that  the 
outer  part  of  the  step  was  lower  than  the  In- 
ner part  and  sloped  downward  from  the  in- 
ner to  the  outer  parts,  rendering  same  tinaafe 
to  stand  on,  and  by  reason  thereof  caused 
appellee's  feet  to  slip  off  of  said  step  and 
caused  him  to  fan  and  become  injured. 

Appellee  assigned  negligence  "in  allowing 
the  said  step  to  so  become  out  of  repair  and 
furnishing  same  to  plaintiff  to  use  In  the  dis- 
charge of  his  duty  in  such  unsafe  condition," 
and  "in  requiring  plaintiff  to  do  Us  said 
work  on  a  side  track,  which  defendant  caused 
to  become  wet  and  muddy,  instead  of  in  the 


roundhouse,  where  the  wortc  could  have  bem 
done  with  less  danger  to  plaintiff."  Appellee 
alleged  that  by  reason  of  the  said  negligence 
he  slipped  off  the  step,  and  thereby  received 
the  injury  causing  a  rupture  and  hernia  of 
his  abdomen,  and  alleged  that  the  Injury 
was  permanent 

Appellant  answered  by  general  demmrer, 
general  denial,  and  et>eclal  pleas  to  the  effect 
that  at  the  time  of  appellee's  Injuries  appel- 
lant owned  and  operated  a  line  of  railway 
from  New  Orleans,  La.,  to  ES  Paso,  Tex.,  and 
was  engaged  in  opoatlng  interstate  trains  and 
cars  hauling  interstate  passengers  and  freight 
over  its  line  of  road;  that  the  loc<Hnotive  en- 
gine on  which  appellee  was  working  at  the 
time  of  his  injury  was  standing  on  oob  of  its 
trades  connected  with  its-  Interstate  track, 
and  that  the  engine  on  which  appellee  was 
working  had  been  and  was  up  to  the  time  of 
appellee's  injury  contlnnonsly  used  in  inter- 
state commerce,  and  that  appellee  was  at  the 
time  of  his  injury  employed  by  appellant  and 
was  engaged  in  interstate  commerce;  that  if 
the  step  complained  of  wasjbent  or  defective 
as  alleged  said  defect  was  open  and  obvious ; 
that  appellee  knew  Its  condition  when  he 
placed  his  feet  on  the  step;  and  that  appellee 
assumed  the  risk  Incident  to  the  use  of  the 
stepw  Appellant  pleaded  contributory  negli- 
gence in  standing  on  the  step  with  wet  and 
muddy  feet,  when  he  could  have  stood  on  the 
ground  and  performed  the  work  in  tying  the 
rods  In  front  of  the  cylinders  of  the  engine. 
The  case  was  submitted  to  the  Jury  on  the 
general  issue,  and  resulted  in  a  verdict  fOr 
appellee  for  ?7,7J>0. 

[1]  Appellant  in  its  first  assignment  com- 
plains that  the  verdict  Is  contrary  to  the  pre- 
ponderance of  the  -evidence,  in  that  the  evi- 
dence, by  a  preponderance  of  it,  showed  that, 
if  appellee  was  injured,  it  waa  on  account  of 
his  own  negligence.  Under  the  assignment 
appellant  submits  four  propositlooa.  The 
first  is  to  the  effect  that  a  servant  whUe  em- 
ployed in  interstate  commerce  by  a  carrier 
engaged  in  such  conunes<oe,  wh^re  no  negli- 
gence on  the  part  of  the  carrier  is  shown,  is 
not  entitled  to  recover  damagea  The  propo- 
sition assumes  that  no  negligence  on  the  part 
of  appellant  was  shown.  The  issue  of  negli- 
gence on  the  part  of  appellant  waa  submitted 
to  the  Jury,  and  the  Jnry  found  in  favor  of 
appellee.  The  verdict  is  supported  by  aaaae 
evidence.  It  la  not  the  pitovtnce  of  this  court 
to  determine  on  which  side  of  the  lasoe  the 
evld«ioe  preponderates.  The  second  proposi- 
tion submits  that  where  a  carrier  engaged 
in  interstate  commerce  provides  Its  servant 
also  employed  in  interstate  commerce,  with  a 
reasonably .  safe  place  to  woik,  etc;,  the  car- 
rier has  performed  its  duty.  The  propoeitioo 
is  well  sustained  by  many  authorities,  but  the 
trouble  is  the  Jury  evidently  did  not  find  that 
the  appellant  had  provided  tlie  servant  a 
reasonably  safe  place  to  work — the  tact  as- 
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sumed  In  tbepropodtloiu  The  proposition  of 
law  as  submitted  has  no  application. 

[2]  The  third  propoeltlon  asserts  that  the 
general  rule  requiring  the  master  to  exer- 
cise ordinary  care  to  furnish  a  reasonably 
safe  place  to  work  has  no  application  to  cas* 
es  in  which  the  work  the  servant  Is  engaged 
upon  consl^s  In  making  repairs,  since  the 
character  of  the  aerrant's  employment  neces- 
sarily requires  him  to  go  upon  and  work  om 
machinery  that  is  In  an  unsafe  and  dai>ger> 
ous  condition.  The  proposition  has  applica- 
tion on  issues  of  assumed  risk,  the  reason  be- 
ing that  negligence  cannot  be  charged  to  the 
master  where  the  servant  contracts  to  assume 
the  very  risk  of  which  he  complalna  But 
such  Is  not  the  case  here.  The  appellee  was 
not  making  repairs  on  the  engine  or  on  the 
step  on  the  engine  from  which  he  fell,  aad  It 
seems  to  us  that  the -nature  of  bis  undertak- 
ing in  taking  down  the  main  rods  of  the  en- 
gine and  placing  same  crosswise  the  engine 
frames  in  front  of  the  cylinders  and  fasten- 
ing tbem  there,  to  be  canrled  to  the  shops  at 
Big  Springs  for  repair  of  the  broken  right 
cylinder  of  the  engine,  was  not  such  contract 
as  involves  the  rule  stated  in  the  proposition. 
If  the  servant  was  undertaking  to  repair  the 
engine,  that  is,  render  safe  and  suitable  for 
use  a  thing  not  safe  and  suitable,  he  then  be- 
comes the  Inspector  of  the  thing  being  re- 
paired, and  has  equal  opportunity  with  the 
master  to  see  and  know  the  defects  of  it,  and 
it  would  then  be  inconsistent  to  require  the 
master  to  have  the  thing  In  process  of  repair 
in  a  safe  condition  for  the  purpose  of  such 
employment.  We  hardly  think  the  proposi- 
tion is  germane  to  the  assignment,  but 
thougbt  to  consider  it 

[3]  In  any  event  the  question  as  to  wheth- 
er tbe  risk  was  ordinarily  incident  to  the  em- 
ployment was  a  fact  to  be  determined  by  the 
jury,  and  under  the  circumstances  was  not  a 
question  of  law  to  be  determined  by  the  court. 
The  fourth  proposition  is  that  the  defects 
complained  of  must  be  shown  to  have  been 
tbe  proximate  cause  of  his  injury^  The  ap- 
pellee in  his  evldeace  detailed  the  position  of 
the  step  with  referraice  to  his  work  then  be- 
ing done,  how  it  was  fastened,  and  said: 

"In  order  to  properly  tie  and  bind  this  rod  on 
tbe  front  end  of  the  engine,  I  had  to  stand  on 
this  step,  which  was  the  most  convenient  and 
most  likely  place  where  anybody  wonld  go  or 
would  stand.  I  was  standing  on  the  step  here 
witb  both  feet,  bad  the  wire  in  my  hand,  as  I 
said,  and  I  could  not  control  tbe  other  end  of 
tbe  wire,  and  t  reached  out  to  get  hold  of  the 
other  end  of  the  wire,  when  both  of  my  feet 
suddenly  fell  oat  from  under  me.  I  fell  and 
struck  nyr  abdomen,  aa  I  said.  *  •  •  As 
soon  as  I  caaght  my  breath  I  got  down  to  see 
what  caua«d  my  fall.  ♦  •  •  I  stepped  over 
to  the  other  side,  glanced  down  at  the  step,  and 
I  found  the  step  was  slipped  down,  like  that, 
•  •  •  and  I  looked,  and  these  two  holts  were 
gone  ont  of  there,  that  is,  tbe  back  bolt  When  I 
looked  after  I  tell,  the  step  was  slipped  down. 
It  was  slipped  down,  I  did  not  make  any  meas- 
urement of  it,  but,  just  guessing  at  it,  I  would 
be  safe  in  saying  1%  inches  or  2  inches  out  of 
place.    That  back  bolt  was  gone  that  held  the 
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to  oe  properly  constructed  and  attached  to  an 
engine  should  be  at  right  angles.  When  I  look- 
ed at  it  immediately  after  I  had'  fallen,  it  was 
not  at  light  angles.  *  •  •  My  attention  had 
not  been  called  by  anybody  tliat  the  ste^  was 
out  of  order.  I  had  not  had  any  occasion  to  ob- 
serve it  to  see  whether  it  was  out  of  order  or 
not.  My  attention  was  directed  to  wiring  them 
rods.  •  •  ♦  I  fell  possibly  12  or  14  inches 
from  this  point.  I  fell  that  far  with  my  body 
on  the  end  of  the  beam." 

[4]  The  witness  also  testifled  that  his  feet 
were  nmddy  fl-om  alkali  mnd '  and  water 
blown  out  of  the  boiler.  From  the  above, 
stated  more  at  length  than  we  have  quoted, 
the  Jury  could  have  found  that  tbe  proxi- 
mate cause  of  appellee's  injury  was  tbe  de- 
fect in  tbe  step,  aided  more  or  less  by  tbe 
alkali  mud  and  water  on  the  ground,  the  neg- 
ligence assigned. 

The  fifth  proposition,  suggesting  a  safer 
way  of  doing  tbe  work  than  standing  on  the 
step,  is  not  germane  to  the  assignment,  and 
has  no  basis  in  tbe  pleading.  It  was  not 
an  issue  in  any  way  submitted  or  requested 
to  be  submitted  to  the  Jury.  Tbe  assignment 
is  overruled. 

[I]  The  second  assignment  is:  "Because 
the  verdict  of  the  Jury  is  contrary  to  law." 
The  assignment  is  too  general  to  be  consid- 
ered. Neither  the  assignment  nor  tbe  prop- 
ositions thereunder  distinctly  point  out  that 
part  of  the  proceedings  contained  in  the  rec- 
ord in  which  tbe  error  is  complained  of  in 
a  particular  manner,  so  as  to  identify  it; 
the  propositions  present  abstract  proposi- 
tions of  law,  and  in  doing  so  assume  facts 
otherwise  than  found  by  tbe  Jtiry,  and  as- 
sume facts  and  propositions  of  law  not  decid- 
ed by  the  trial  court.  Tbe  assignment  is  not 
considered. 

[6]  Objection  is  made  to  a  consideration  of 
tbe  third  assignment  on  the  ground  that  it 
is  not  a  true  copy  of  tbe  assignment  as  it 
appears  in  the  transcript.  Tbe  variance  is 
slight  and  wholly  unimportant  It  is  evi- 
dently tbe  result  of  an  ertor  made  in  copy- 
ing, and  under  Cammack  v.  Rogers,  96  Tex. 
457,  73  S.  W.  795,  this  court  may,  in  tbe 
exercise  of  its  discretion,  pass  upon  the  as- 
signment; but  in  so  doing  it  is  not  to  bQ 
understood. that  it  is  our  intention  to  in  any 
wise  depart  from  tbe  rule  heretofore  an- 
nounced by  this  court  that  it  will  not  con- 
sider reconstructed  assignments.  Fessinger 
V.  El  Paso  Times  Co.,  154  S.  W.  1171;  Ruth 
v.  Cobe,  165  S.  W.  530;  Mt.  Franklin,  etc., 
V.  May,  150  S.  W.  756;  Lakeside  Irr.  Co.  ▼. 
Boffington,  168  S.  W.  21. 

[7]  Tbe  evidence  is  too  lengthy  to  quote 
here  in  fuU.  It  sbows  that  at  the  time  ap- 
pellee was  injured  be  was  about  50  years 
old,  and  whUc  he  bad  had  an  operation  for 
appendicitis'  some  18  years  previously,  be 
seems  to  have  fully  recovered,  and  at  tbe 
time  of  his  injury  was  in  a  good  state  of 
health  and  earning  about  $125  per  month. 
Dr.  Schugt  examined  the  appellee  on  two 
different  occasions,  tbe  difference  in  time  not 
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clearly  shown,  but  tbe  doctor  testified  that 
appellee's  condition  had  grown  worse,  disclos- 
ing an  Increased  hernia,  as  shown  in  the 
two  examinations,  and  that  his  injury  in' 
capacitates  him  from  any  heavy  work.  We 
cannot  say  that  the  verdict  Is  excessive. 
The  assignment  is  overruled. 

[1]  The  fourth  assignment  complains  of  the 
following  r^nark  of  counsel  in  his  closing 
argument  to  the  Jury: 

"The  railroad  would  not  hesitate  to  fire  a 
man  who  testified  agamst  it  in  five  minutes,  that 
is  my  opinion,  gentlemen,"  and,  "if  the  defend- 
ant's witnesses  were  to  come  into  court  and  tes- 
tify against  its  interest,  their  jobs  would  not 
last  five  minutes." 

The  remarks  were  objected  to  and  the  ob- 
jection overruled  by  the  court  The  court, 
in  signing  the  bill  of  exception,  stated  that 
counsel  for  the  defendant  had  in  his  argu- 
ment to  the  Jury  stated  in  substance  that  Mr. 
Moore  (the  attorney  making  the  objectionable 
remarks)  will  probably  state  to  you  that  de- 
fendant's witnesses  are  not  to  be  believed  be- 
cause they  work  for  defendant;  that  at  lea^t 
that  was  what  he  usually  stated  to  the  Jury 
In  trial  of  this  case.  The  argument  of  coun- 
sel is  not  to  be  commended,  but  it  may  have 
been  provoked  by  appellant's  argument  It 
does  not  appear  that  the  argument  had  any 
effect  whatever  on  the  Jury  and  we  cannot 
say  that  it  did.  San  Antonio,  U.  &  G.  B.  Co. 
V.  Hagen,  188  S.  W.  954. 

Finding  no  reversible  error,  the  case  is 
affirmed. 


BROWNE  V.  KING  et  aL    (No.  6873.)* 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  6,  1917.    Behearing  Denied 

July  2,  1917.) 

1.  MOBTQAOES  $=9137— MOBTOAOOB'S  TUXB. 

A  mortgage  or  deed  of  trust  is  but  a  securi- 
ty for  the  debt;  the  title  remaining  hi  the  mort- 
gagor, sabject  to  be  divested  by  foreclosure. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  270-276.] 

2.  AIOSTQAQES  ^=>274r— FOBECLOSOBE— NECES- 
BABY   PABTIES. 

Where  the  deed  from  the  mortgagor,  auhse- 
guent  to  the  execution  of  the  mortgage  and 
prior  to  its  foreclosure,  was  at  once  recorded, 
the  rights  of  parties  holding  under  such  deed 
could  be  divested  in  the  foreclosure  proceedings 
only  if  the;  were  made  parties. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ii  718-724,  72&] 

3.  Pbincipal  and  Aobnt  €=>190(1)— Powbb 
or  Attoenbt— Title  of  Agent  and  Biqut 
TO  Recoveb— Bobden  or  Pboof. 

In  action  to  recover  land,  in  which  Inter- 
vener claimed  interest  under  power  of  attorney 
from  plaintiff,  who  had  the  record  title,  it  was 
necessary  for  intervener  to  prove,  not  only  good 
record  title  in  plaintiff,  which  intervener  might 
have  recovered,  but  for  a  settlement  between 
plaintiff  and  defendant,  but  that  defendant  had 
not  perfected  title  to  the  land  under  a  recorded 
deed,  or  by  10  years'  adverse  possession,  as 
pleaded  by  defendant 

[Ed.  Note.— For  other  caaes,  see  Principal  and 
Agent  Cent  Dig.  $  718.] 


4.  PwtNCiPAi.  AN»  Agent  4=»97— Powkb  or 

AtTOBRKT    —    BlTKOT    AS    CONVSTANCK    TO 

Aobnt. 
A  power  of  attorney  to  bring  suit  for  cer- 
tain land,  agreeing  that  the  attorney  should 
have,  for  his  services,  "one-half  of  the  amoont 
of  land  BO  recovered  and  one-half  of  the  pro- 
ceeds of  any  and  all  sales,"  etc,  did  not  convex 
one-half  the. land,  but  merely  an  interest  in  the 
proceeds. 

[Ed.  Note.— For  other  cases,  see  Pirincipal  and 
Agent  Cent  Dig.  Si  344-376.] 

5.  PiiiwciPAi,  AND  Agent  <8=>97— Power  Cou- 

FLED    WITH    InTVBEST. 

Where  an  agent  is  authorized  to  ane  for 
land,  or  to  sell  it  and  to  have  a  share  out  of 
the  proceeds  or  the  property  recovered  for  hii 
services,  his  jwwera  are  not  coupled  with  an  in- 
terest and  the  authority  may  be  revoked  at  the 
principal's  will,  even  tboagh,  by  the  agreement 
declared  to  be  exclusive  and  irrevocable. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  JS  344-376.] 

6.  Assignments  ®=»3— Recoed— Stattjtb. 

Rev.   St.   1911,   art.  6833,   as  to   record  of 

transfers  of  Judgment,  has  no  application  to  a 

cause  of  action  on  which  suit  has  not  been  filed. 

[Ed.  Note.— For  other  cases,  see  Aasigwnents, 

Cent  Dig.  §  5.] 

7.  Pbincipal  and  Agent  *=»183(1)— Powkb 
OF  Attoenet— Effect  of  CoMPEoiasE  Set- 
tlement—Liability  OF  Defendant  fob  At- 

TOBNEY'S    SHABX    OF    "OhOBE    IN    ACTION." 

Where  an  attorney  was  employed  to  institnte 
suit  to  recover  certain  land,  for  which  he  was  to 
receive  one-half  of  the  amount  of  land  recovertd 
or  one-half  of  the  proceeds,  and  his  principals 
compromised  the  suit  defendant  was  not  liable 
for  the  attorney's  proportionate  share  of  the 
amount  of  the  compromise,  since  the  transfer 
was  not  one  of  a  cho^e  in  action,  but  of  an  in- 
terest in  land  to  be  recovered,  or  the  money 
for  which  it  might  be  sold,  for  a  chose  in  action 
is  a  right  to  damages,  arUing  either  from  the 
commission  of  a  tort  the  omission  of  a  duty,  or 
the  breach  of  a  contract,  and,  while  a  right  or 
a  suit  for  damages  for  personal  injuries  would 
be  a  chose  in  action,  a  right  to  land  would  not 
he  a  chose  in  action;  a  chose  in  acti<Mi  bting  an 
intangit>le  or  incorporeal  right  and  not  includ- 
ing a  right  to  real  estate. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {§  6»1,  697-699. 

For  other  definitions,  see  Wor^s  and  Phrases, 
First  and  Second  Series,  Chose  in  Action.] 

8.  Conteacts  ®=10S(2)  —  Valipitt  —  Aokbe- 
uent  Norr  to  CouPBOMxaB  Claim. 

A  contract  by  litigants  with  their  attorn^ 
not  to  .compromise  a,  lawsuit  is  against  public 
policy,  and  null  and  void. 

[ICd.  Note.— For  other  caws,  aee  Contracts, 
Cent  Dig.  Si  498-503,  505,  507-511.] 

Appeal  from  District  Court,  Nueces  Coun- 
ty;  W.  B.  Hopkins,  Judge. 

Action  by  Dlmas  F.  Acebo  and  another 
against  Mrs.  H.  M.  King  and  others ;  W.  H. 
Browne,  intervening.  From  Judgment  for 
defendants.  Intervener  ai^peals.    Affirmed. 

J.  C.  Scott,  of  Corpus  Christl,  and  P.  H. 
Young,  of  Marshall,  for  appellant  Joseph 
K.  Wells,  Jas.  B.  Wells,  and  Harbert  Daven- 
port, all  of  Brownsrllle,  for  appellees. 

FIjT,  C.  J.  This  suit  was  Instituted  by 
Dimas  F.  Acebo  and  Joseph  A.  Acebo  against 
Mrs.  H.  M.  King  to  recover  an  nndlvtded  la- 
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terest  ot  1,044.86  acres  of  land  out  of  tbe 
"Rlncon  de  Boveda"  and  "Rlncon  del  Grul- 
lo"  grants  of  land,  now  In  Kleberg  county,  but 
when  In  Nueces  county.  On  Jnly  19,  1818, 
the  Aeebos  conveyed  the  and  to  Mrs.  King, 
and  thereby  settled  and  compromised  the 
salt.  We  are  led  to  infer  that  for  some  rea- 
son, perhaps  because  the  conrt  was  not  in  ses- 
sion, the  cause  was  not  dismissed,  and  on 
December  31,  1913,  appellant  filed  what  is 
denominated  a  "plea  of  intervention,"  in 
which  it  was  alleged  that  appelant  owned  an 
Interest  in  the  land  by  virtue  of  a  power  of 
attorney  coupled  with  an  interest,  executed 
to  him  by  the  Aeebos,  which  empowered  him 
to  sue  in  their  names  for  the  land,  and  that 
he  had  employed  counsel  and  had  the  suit  In- 
stituted, which  they  had  fraudulently,  and 
with  intent  to  deprive  him  of  his  Interest 
in  the  land,  compromised  without  the  knowl- 
edge or  consent  of  appellant  or  his  counsel, 
and  had  conveyed  the  land  to  Mrs.  H.  M. 
Kin?.  He  prayed  for  damages  in  the  sum  of 
^16,978.97,  one-half  of  the  value  of  the  land, 
and  for  $941.40,  the  rental  value  of  one-half 
of  the  land,  and  the  foreclosure  ot  a  lien 
on  the  same,  as  against  the  Aeebos,  and  for 
one-half  the  land  as  against  Mrs.  King.  A 
verdict  was  instructed  for  appellees,  and 
ivAgmeixt  rendered  therecm. 

Domingo  Rotge  is  the  comm<m  source  of  ti- 
tle, Mrs.  King  claiming  throui^  a  deed  of 
trust  executed  by  Domingo  Rotge  to  R,  W. 
Stayton,  trustee,  to  secure  a  promissory  note 
for  ^,000,  glY&a  by  Rotge  to  Mn.  King  on 
October  17,  1869;  said  deed  of  trust  being 
given  <m  the  land  in  controversy.  On  De- 
cember 12,  1894,  Mrs.  King  obtained  a  ludg- 
ment  for  her  debt  and  a  foredosure  of  her 
lieo  against  Rotge,  and  the  land  was  regu- 
larly sold  under  the  Judgment,  and  was 
bought  by  the  Milmo  National  Bank  for  $4,- 
822,  and  a  deed  duly  executed  by  the  sherUC 
and  duly  recorded.  A  special  warranty  deed 
wBs  made  by  the  bank  to  Mrs.  King  on  May 
19,  1897,  and  was  dnly  recorded.  On  Jnly 
18,  1913,  IMmas  P.  Acebo  and  Joseph  A.  Ace- 
bo  conveyed  a  one-half  interest  in  the  land 
to  Mrs.  King,  the  recited  consideration  being 
$4,500,  and'  the  deed  was  duly  recorded. 

AppelUuit  Showed  that  on '  September  1, 
1891,  about  two  years  after  he  had  execnted 
the  deed  of  trust  to  Mrs.  King,  Dmningo 
Rotge  executed  a  deed  to  the  same  land, 
consisting  of  1,044.86  acres,  to  Jose  Acebo, 
which  was  duly  recorded.  That  deed  was 
made  aubject  to  a  deed  of  trust  in  favor  of 
Mrs.  H.  M.  King  for  $8,000.  Jose  Acebo 
died,  leaving  a  will  begueathbig  to  his  wife, 
Annie  K.  Acebo,  allot  Ms  estate.  The  will 
was  duly  probated;  the  wldoir  being  ap- 
pointed independent  executrix.  On  Septem- 
ber 20,  1007,  Mrs.  Annie  K.  Acebo  executed  a 
deed,  conveying  to  Jos^h  A.  Acebo  and 
IMmas  7.  Acebo  the  1,<M4.86  acres  of  land 
amveyed  by  Rotge  to  Jose  Acebo.  In  Sep- 
tember, 1907,  the  last-named  parties  execut- 


ed to  W.  H.  Browne,  appellant  herein,  a  pow- 
er of  attorney  giving  him  authority,  in  con- 
nection with  the  land  in  controversy,  and 
providing  for  his  compensation  as  follows: 
"And  we  hereby  authorlEe  and  empower  the 
said  Wm.  H.  Browne,  for  us  and  in  oar  name, 
and  as  onr  agent  a»d  attorney  in  fact,  when- 
ever and_  as  often  aa  in  hU  judgment  It  may 
seem  advisable,  to  employ  counsel,  and  institute 
suit  or  suits  for  the  protection  of  our  interests 
and  title  in  and  to  said  property,  or  any  part 
thereof,  and  also  to  instiCate  any  suit  or  suits 
that  may  be  necessary  or  requisite  against  ad- 
verse claimants,  if  any,  or  to  remove  clouds,  H 
any,  from  our  title  to  game,  or  any  part  there- 
of, or  to  effect  a  partition,  or  to  agree  on  any 
amicable  partition  of  said  property,  and  to  sign 
all  necessary  deeds,  contracts,  and  instruments. 
He  is  hereby  authorized  to  lease  all  or  any 
part  of  said  property,  for  sndi  time,  and  on  such 
terms,  as  he  may  desire.  The  said  Wm.  H. 
Browne  is  empowered  for  us  aad  in  our  name, 
as  our  agent  and  attorney  in  fact,  to  sell  all 
or  any  part  of  the  aforesaid  property,  with  or 
without  general  warranty  of  title  and  on  sudi 
terms  as  he  deems  best;  we  hereby  giving  and 
granting  unto  our  said  agent  and  attorney  in 
fact  the  sole  and  exclusive  right  to  sell  our  said 
interests,  and  to  perform  and  exercise  all  the 
rights  and  powers  that  we,  as  owners,  might  or 
could  perform,  if  acting  for  onrsdves,  whether 
in  making  a  sale  thereof,  or  in  making  other  dis- 
position of  the  same,  or  doing  anything  else,  or 
making  any  contract,  in  regard  thereto.  In  con- 
sideration of  the  services  rendered  and  to  be 
rendered  by  the  said  Wm.  H.  Browne  in  effect- 
ing recovery  of  our  said  property,  or  selling  or 
partitioning  of  same,  or  in  otherwise  represent- 
ing and  acting  for  us,  in  the  exercise  of  the  pow- 
ers herein  granted,  we  hereby  grant  and  give 
unto  the  said  Wm.  H.  .Browne,  his  heirs  and  as- 
signs, one-half  of  the  amount  of  land  so  recov- 
ered, and  one-half  of  the  proceeds  of  any  and  all 
sales  that  may  hereafter  be  made,  and  one-half 
of  all  moneys  recovered  as  damages,  he  to  retain 
his  said  one-half  and  deliver  the  other  one-half 
to  us,  our  heirs  or  assigns." 

This  suit  was  instituted  by  an  attorney 
employed  by  appellants,  and  while  the  same 
was  pending  Joseph  A.  Acebo  and  Dimas  F. 
Acebo  conveyed  the  land  to  Mrs.  King.  Ap- 
pellant claims  a  half  Interest  in  the  land  or 
its  value  through  the  power  of  attorney. 

[1,2]  When  Rotge  executed  the  deed  of 
trust  to  Mrs.  King,  the  legal  title  to  the  land 
remained  in  him,  and  was  conveyed  by  him 
to  Jose  Acebo  by  his  deed.  A  mortgage  or 
deed  of  trust  is  but  a  security  tot  the  debt ; 
the  title  remaining  in  the  mortgagor,  subject 
to  be  divested  by  foreclosure.  Wright  v. 
Henderson,  12  Tex.  43 ;  Pratt  T.  Godwin,  61 
Tex.  331;  St^hens  v.  MoU,  82  Tex.  81, 18  S. 
W.  99;  WUklns  v.  Bryarly,  46  S.  W.  266. 
The  laud  iwas  not  sold  by  the  trustee,  but  the 
instrument  was  treated  as  a  mortgage  and  the 
lien  given  by  it  foreclosed.  The  Judgment 
obtained  by  Mrs.  King  against  Rotge,  fore- 
closing her  mortgage,  did  not  affect  the  title 
acquired  by  Jose  Acebo  through  the  deed 
made  by  Rotge  subsequent  to  the  execution  of 
the  mortgage  and  prior  to  Its  foreclosure, 
and  which  deed  was  at  once  recorded.  In 
order  to  divest  the  Aeebos  of  their  rights  in 
the  land,  it  was  necessary  to  make  them  par- 
ties to  the  foreclosure  proceedings.  That 
was  not  done    Bradford  ▼.  Knowles,  86  Tex. 


Digitized  by  ^OOQlC 


89$ 


196  SODTHWBSTBRN  BIffORTBB 


(Tex. 


SOS,  25  S.  W;  1117;  Thompson  t.  Robinson, 
83  Tex.  166,  S4  S.  W.  248,  77  Am.  St  Rep. 
843 ;  Davis  v.  Lanier,  94  Tex.  465,  61  S.  W. 
385;  Brown  t.  Gates,  99  Tex.  133,  87  S.  W. 
1149.  It  follows  that,  whatever  title  to  the 
Land  that  the  Acebos  had  when  the  mortgage 
was  foreclosed,  they  retained  afterwards. 
In  other  words,  they  held  the  legal  title  to 
tba  land  before  the  foreclosure  of  the  mort- 
gage Uen,  and  they  held  it  afterwards  unaf- 
fected by  the  foreclosure. 

[S]  It  appears  from  the  statement  of  facts 
that  Mrs.  King  pleaded  limitation  of  three, 
Ave,  and  ten  years  in  this  case  before  the 
compromise  was  made  and  a  deed  executed 
to  the  land  by  the  Acebos  to  Mrs.  King. 
No  effort  was  made  by  appellant  to  show  that 
Mrs.  King  did  not  have  title  to  the  land  by 
limitation,  although  it  had  been  conveyed  to 
her  by  the  Milmo  National  Bank  ten  years 
before  this  suit  was  Instituted.  Appellant's 
right  to  the  land,  if  be  had  any,  was  de- 
pendent on  proof  that  the  title  to  the  land 
was  in  the  Acebos,  for  in  the  power  of  at- 
torney nothing  was  conveyed  to  him  except  a 
part  of  what  he  might  recover.  If  he  had  any 
right  to  recover  at  all,  It  would  undoubtedly 
rest  upon  proof  that  the  Acebos  bad  not  only 
the  record  title  to  the  land,  but  that  Mrs. 
King  had  not  perfected  title  to  the  land  under 
a  recorded  deed  or  by  ten  years'  adverse  pos- 
session. He  testified  that  the  land  was  fenc- 
ed, and  that  there  had  been  a  fence  "there 
for  years  and  years,"  and  that  the  fence  be- 
longed to  Mrs.  King.  Appellant  should  have 
proved  that  he  would  have  recovered  the 
land,  but  for  the  compromise,  and  a  good 
record  title  did  not  prove  that  fact.  Un- 
doubtedly it  was  incumbent  upon  appellant 
to  prove  these  facts,  if  he  could  recover  the 
land  at  all  upon  his  allegations. 

[4, 1]  There  was  no  conveyance  by  the  Ace- 
bos to  appellant  of  a  part  of  the  land,  but  it 
was  dearly  stated  in  the  power  of  attorney 
that  he  should  have.  In  consideration  of  his 
services,  "one-half  of  the  amount  of  land  so 
recovered,  and  one-half  of  the  proceeds  of 
any  and  all  sales  that  may  hereafter  be  made, 
and  one-half  of  all  moneys  recovered  as  dam- 
ages." There  was  no  conveyance  of  one-half 
of  the  land.  It  was  an  interest  in  the  pro- 
ceeds, and  not  In  the  land  Itself,  that  was 
conveyed.  Where  an  agent  Is  given  authority 
to  sue  for  land,  or  to  sell  it,  and  is  to  have  a 
sbare  out  of  the  proceeds  or  the  property  re- 
covered for  bis  services,  his  powers  are  not 
coupled  with  an  Interest,  and  the  authority 
may  be  revoked  at  the  will  of  the  principal, 
even  though  by  the  terms  of  the  agreement  it 
was  declared  to  be  exclusive  and  Irrevocable. 
Mechem  on  Agency,  f  586;  Taylor  v.  Burns, 
203  U.  S.  120,  27  Sup.  Ot  40,  51  L.  Bd.  U6. 
In  the  case  cited  it  was  contended  that  the 
use  of  the  word  "sell,"  in  the  power  of  at- 
torney, showed  a  conveyance  of  the  property 
Itself.   The  Suprone  Court  said : 

"While  it  may  be  conceded  that  the  meaning 
•nd  soope  of  the  instrument  are  not  perfectly 


dear,  yet  it  seems  more  reasonable  to  hold  that 
it  was  simply  a  grant  of  authority  to  Taylor  to 
'sell  and  negotiate'  the  mines,  and  not  also  t 
transfer  to  him  of  the  title  to  the  property.  As 
such  an  instrument  it  was  subject  to  revocatioii. 
It  was  not  a  power  of  attorney  coupled  with  as 
interest.  *By  the  phrase  "coupled  with  an  in- 
terest" is  not  meant  an  interest  in  the  exercise 
of  the  power,  but  an  interest  in  the  property  ob 
which  the  power  is  to  operate,'  •  •  *  Now, 
as  we  construe  this  contract,  Taylor  was  to  re- 
ceive, in  case  he  made  a  sale,  seven-dghthg  of 
the  price  in  excess  of  |45,00&— that  is,  lie  wu 
to  be  paid  for  making  the  sale.  It  was  an  in- 
terest in  the  exercise  of  the  power,  and  not  an 
interest  in  the  property  upon  which  the  power 
was  to  operate." 

The  language  of  the  power  of  attorney 
showed  that  any  benefits  from  tlie  lands  to 
appellant  depended  on  the  acts  of  appellant 
and  .were  matters  of  the  future.  There  was 
no  conveyance  of  the  land.  Taylor  t.  TanI, 
88  Tex.  665,  32  S.  W.  866. 

Appellant,  in  his  plea  in  intervention,  does 
not  claim  tluit  one-half  of  the  land  was  con- 
veyed to  him,  but — 

"that  under  and  by  virtue  of  said  power  of  at- 
torney, and  by  his  accepting  the  same  and  u- 
suming  and  entering  into  and  upon  the  diseliaise 
of  the  duties  and  obligations  thereof,  as  hereis- 
before  riiown,  this  intervener  acquired  an  inter- 
est in  the  undivided  one-half  of  all  of  said  nndi- 
vided  land,  sought  to  be  recovered  by  plaintib 
in  this  suit.  And  plaintiffs  were  entitled  to  and 
would  have  recovered  said  lands  from  the  dicicnd- 
ast,  Henrietta  M.  EUng,  and  thereupon  this  into^ 
vener  would  have  been  entitled  to  an  undivided 
one-half  of  all  of  such  lands  or  portions  thereof 
which  plaintiffs  so  recovered,  and  also  an  nodi- 
vided  one-half  of  all  the  rents  of  each  lands." 

If  one-half  the  land  had  been  conveyed  by 
the  Acebos  to  appellant,  his  right  to  recover 
would  not  be  affected  by  their  deed  to  Mn. 
King,  and  he  could  still  recover  the  land 
from  her.  He  does  not  allege  or  prove  any 
claim  against  Mrs.  King,  but  bases  his  claim 
on  a  breach  of  contract  on  the  part  of  the 
Acebos.  The  suit  was  prosecuted  by  tbt 
Acebos  in  their  own  name,  the  allegatloDB 
being  that  they  owned  the  Land,  and  in  his 
plea  appellant  alleged  that  the  suit  was  io- 
stituted  to  recover  the  land  for  the  Acebos; 
that  he  had  instituted  the  suit  and  was  r^re- 
seating  the  Intnests  of  the  Acebos.  If  Ite 
was  entitled. to  anything,  it  was  one-half  of 
the  amount  received  by  the  Acebos  trom 
Mrs.  King.  Z^ere  is  notldng  in  the  pleadings 
or  testimony  that  tends  to  fix  any  liability 
on  Mrs.  King,  In  his  brief,  appellant  does  not 
seek  to  recover  a  moneyed  Jodgmait  against 
the  Acebos  on  a  quantum  moruit  for  his  serv- 
ices, nor  for  one-half  of  wliat  they  received 
for  the  land,  but  the  only  relief  ttiat  he  aski 
from  this  court  is  a  Judgment  for  onejialf  U 
the  value  of  1,044,86  acres  of  land,  or  the 
land  itself,  as  against  Mrs.  King. 

[6]  The  oases  cited  by  appellant,  dealing 
with  personal  injury  suits,  Itased  upon  article 
6833,  Rev.  Stats,  of  Texas,  have  no  appUta- 
bllity  to  cases  like  the  one  now  before  this  i 
court.  That  article  has  no  application  to  a 
cause  of  action  on  which  suit  has  not  been 
filed.    Railway  r.  Wootea,  10  Tez.  dv.  App. 
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54.  30  S.  W.  684;  RaUway  v.  Miller,  21  Tei. 
OLr.  App.  609,  53  8.  W.  709 ;  Railway  v.  Win- 
ton,  27  Tex.  Civ.  App.  608,  66  S.  W.  480.  Mrs. 
King  bad  no  actual  notice  of  any  rights  that 
appellant  had  In  connection  with  the  land. 
He  was  not,  so  far  as  she  knew,  connected 
with  the  suit  for  the  laud,  and  unless  the 
record  of  the  power  of  attorney  six  years  be- 
fore the  compromise  was  made  was  construc- 
tive notice,  she  had  no  notice  of  bis  connec- 
tion with  the  land.  He  had  made  no  de- 
mands upon  Mrs.  King  for  the  land,  and  bad 
no  connection  whatever  with  the  suit,  so  far 
aa  was  known  to  any  one  except  the  coun- 
sel he  had  employed,  and  counsel  was  to  be 
paid  toy  the  Acebos.  If  he  had  performed 
any  service  In  connection  with  the  land,  or 
bad  any  connection  with  the  suit,  the  record 
ot  the  power  of  attorney  did  not  disclose  It 
A  perusal  of  the  power  of  attorney  wouM 
not  have  disclosed  to  Mrs.  King  that  appel- 
lant had  Instituted  the  suit  or  had  any 
Interest  In  it,  and  she  was  not  called  upon 
to  Inquire  as  to  whether  the  Acebos  had  a 
right  to  sell  their  land.  Appellant  Is  not  an 
attorney,  and  did  not  appear  in  the  suit  In 
any  maimer.  There  was  no  evidence  tending 
to  show  that  Mrs.  King  knew  that  appellant 
was  prosecuting  the  suit  The  record  did 
not  supply  notice  of  that  fact. 

[7]  The  opinions  holding  that  defendants 
settling  personal  Injury  or  death  suits,  with 
notice  of  assignment  of  a  part  of  the  chose  in 
action,  will  be  responsible  to  the  attorney 
prosecuting  the  suit,  on  a  compromise  with 
the  client,  for  his  proportionate  share  of  the 
amount  of  the  compromise,  are  not  applicable 
to  this  case.  A  chose  In  action  is  a  right  to 
damages,  arising  either  from  the  commis- 
sion of  a  tort,  the  omission  of  a  duty,  or  the 
breach  of  a  contract.  A  right  or  a  suit  for 
damages  for  personal  injuries  would  be  a 
cbose  In  action,  but  a  right  to  land  would  not 
be  a  chose  in  action.  The  chose  In  action  Is 
an  intangible  or  incorporeal  right  and  does 
not  include  a  right  to  real  estate.  The 
transfer  In  this  case  was  not  oae  of  a  chose  in 
action,  but  of  an  interest  In  land  to  be  re- 
covered, or  the  money  for  whicb  it  might  be 
sold,  andnnatt  v.  Hafer,  49  Ohio  St.  60,  30 
N.  B.  197.  We  have  seen  no  case  carrying  the 
doctrine  asserted  by  appellant  to  the  extent 
of  bolding  that  a  defendant  would  be  liable 
for  any  part  of  a  compromise  sum  to  the  as- 
signee of  an  Interest  in  the  cause  of  action. 
None  of  them  has  ever  been  extended  beyond 
choses  in  action.  Railway  v.  Ginther,  30 
Tex.  Civ.  App.  161,  70  S.  W.  96,  Id.,  96  Tex. 
295,  72  S.  W.  166. 

[I]  If,  as  contended  by  appellant,  the  Ace- 
bos bad  contracted  not  to  compromise  the 
lawsuit  such  contract  was  against  public 
policy  and  null  and  void.  They  had  the  ab- 
solute right  to  compromise  the  suit  and  make 
a  conveyance  of  the  land.  If  appellant  bad 
title  to  o>ne-half  of  it,  their  conveyance  did 


not  affect  It;  and  If  he  had  merely  a  trans- 
fer of  an  interest  In  the  cause  of  action,  then 
his  recourse  Is  against  the  Acebos  for  his  part 
of  the  money  for  which  the  land  was  sold,  or 
for  the  value  of  the  land.  The  sole  and  ex- 
clusive right  to  sell  the  property  did  not  de- 
prive the  owners  of  the  right  to  sell. 

Much  of  the  discussion  herein  might  well 
have  beeii  pretermitted  altogether,  because 
the  crucial  point  in  the  case  Is:  Does  the 
power  of  attorney  absolutely  convey  to  ap- 
pellant one-half  of  the  1,044.86  acres  of  land, 
or  was  it  merely  a  promise,  in  consideration 
of  the  performance  of  certain  services,  to 
convey  the  land  to  appellant  upon  the  happen- 
ing of  certain  events?  If  it  was  a  convey- 
ance of  one-half  of  the  land,  appellant  should 
have  recovered ;  but  If  it  was  not  be  should 
not  bave  recovered.  We  conclude,  as  herein- 
before stated,  that  no  land  was  conveyed  by 
the  power  of  attorney,  and  as  appellant 
sought  only  to  recover  the  land  from  Mrs. 
King  he  failed  to  make  out  a  case  against 
her.  Appellant  did  not  pray  for  a  moneyed 
Judgment  against  Mrs.  King,  and  consequent- 
ly any  reference  to  that  subject  might  have 
been  omitted.  He  does  not  seek  a  Judgment 
against  the  Acebos  for  half  of  the  money 
received  by  them  for  the  lahd,  bnt  in  his 
pleadings,  and  In  bis  brief  prays  for  a  re- 
covery of  one-half  of  the  value  of  tlie  1,044.86 
acres  of  land. 

The  Judgment  is  alBrmed.  ' 


NEEDHAM  et  aL  v.  ARNO  CO-OP.  IRR.  CO. 

(No.  774.) 

(Court  ot  Civil  Appeals  of  Texas.    El  Paao. 

May  81,  19lT.    Rehearing  Denied 

June  28, 1917.) 

1.  Thjuhotion    i8=>122— Peimion— Vebifica- 
TiON — BxrariciENCY— Statute. 

In  a  suit  to  enjoin  defendants  from  voting 
stock  in  an  irrigation  company  and  from  hold- 
ing BtockholderB'  meeting  and  from  issuing  and 
using  minute  books  and  stock  certificates  and 
company  seal  alleged  to  be  fraudulent,  where 
petition  was  amended  and  affidavit  attached  at 
the  time  of  the  granting  of  a  temporary  injnnc 
tioD,  the  verification  was  a  sufficient  compiiaocii 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  »  262-268.] 

2.  Injunction   <8=s>118(1>— PmrrioN— Vebim- 
CATioN — StnrtrtciENCT — STATtms. 

Allegations  in  the  petition  upon  information 
and  belief  were  sufficiently  positive. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  gS  223-232.  234.] 

3.  INJONCTION  «=S>118(1)— TBMPOaABY  INJUNC- 
TION—GbOUNDS. 

In  view  of  article  4648,  Rev.  81  1911,  pro- 
viding for  a  writ  ot  temporary  injunction  to  i»- 
sue  where,  pending  litigation,  it  should  be  made 
to  appear  that  the  party  doing  some  act  respect- 
ing the  subject  of  litigation,  or  who  is  threat- 
ening or  alMut  to  do  some  act,  or  is  procuring 
or  suffering  the  same  to  be  done  in  violation  of 
the  rights  of  the  applicant  which  would  tend  to 
render  judgment  ineffectual,  in  suit  to  restrain 
defendants  from  acting  as  stockholders  and  con- 
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ducting  the  affairs  of  an  irrigation  company,  a 
petition  alleging  the  pendency  ot  suits,  failure 
of  defendante  to  comply  with  a  temporary  in- 
junction, and  acta  of  the  defendants  which 
would  render  judgment  ineSectuEii,  together  with 
exhibits,  was  sufficient  as  to  affirmative  and  neg- 
ative averments  to  be  the  basis  of  the  writ  of 
temporary  injunction. 

[Ed.  Note. — For  other  cases,  see  Injanction, 
Cent  Dig.  $§  223-232,  234.] 
i,.  Pleadino   «s>129<1)  —  Admissions— AixE- 

QAiiOKS  Not  Controvbbteo. 
Facts  alleged  by  the  petition  not  controvert- 
ed by  the  answer  are  to  be  taken  as  true  on 
appeal 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  270,  274,  275.] 

5.  Appeai.  and  Ebbob  ^=9447— Effect  of  Af- 
peal  —  jubisdiction  of  distbict  coubt  — 
Tempobabt  Injunction. 
As  the  writ  of  injunction  is  auxiliary  to  the 
relief  sought  in  the  main  suit,  and  cannot  be 
maintained   separately,   the  district  court   had 
jurisdiction  to  grant  a  writ  of  temporary  injunc- 
tion  enjoining  persons   from  voting   shares   of 
stock  in  an  irrigation  company,  title  to  which 
was  being  litigated  on  appeal  from  the  district 
court's  judgment 

rSd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2207.] 

Appeal  from  District  Court,  Beeves  Coun- 
t?;   Cbas.  Glbbs,  Judge. 

Suit  for  Injunctloa  by  the  Arno  Co-opera- 
tive Irrigation  Company  against  Leslie  A. 
Needham  and  others.  From  an  order  grant- 
ing a  temporary  Injunction,  the  defendants 
appeal.    Affirm^]. 

See,  also,  177  S.  W.  801. 

Leslie  A.  Needham,  of  Chicago,  SI.,  and 
Spencer  B.  Pugh,  of  El  Paso,  for  appellants. 
Clay  Cooke  and  Jno.  B.  Howard,  both  of 
Pecos,  for  appellee. 

HARPER,  O.  3.  TblB  Is  an  appeal  from  as 
order  granting  a  temporary  Injunction  In  va- 
cation restraining  Leslie  A.  Needham  and 
Spencer  B.  Pugh  from  voting  certain  stocl:  In 
an  irrigation  company,  from  holding  stock- 
holders' meetings,  and  from  Issuing  and  us- 
ing minute  books  and  stock  certificates  and 
company  seal  alleged  to  be  fraudulent. 

The  petition  recites:  That  the  Arno  Cb- 
operative  Irrigation  Company  is  a  private 
corporation  under  the  laws  of  Texas;  that 
John  B.  Howard  is  president  and  Clay  Cooke 
is  secretary ;  complain  of  Leslie  A.  Needham 
and  Spencer  B.  Pug^;  that  in  December, 
1012,  said  Pugh  and  Needham,  acting  with 
John  B.  Dandridge  and  I.  O.  Carroll,  under 
a  pretended  ownership  of  7,804  shares  of 
capital  stock  of  said  corporation,  took  forci- 
ble possession  of  the  irrigation  system,  elect- 
ed themselves  ofBcers,  without  authority, 
caused  fraudulent  minute  books  to  be  pre- 
pared, a  fraudulent  seal  and  fraudulent  stock 
certificate  book,  and  signed  and  executed 
sundry  certificates  of  stock  in  said  company, 
and,  while  pretending  to  be  officers  of  said 
corporation,  executed  fraudulent  deeds  which 
purported  to  convey  all  the  water  rights  of 
the  Irrigation  company  to  said  Dandridge 


and  Fugb,  and  that  said  Dandridge  and 
Pu^,  in  turn,  pretended  to  convey  same  to 
the  Trans  Pecos  Land  &  Irrigation  Com- 
pany, being  a  corporation  organized  by  said 
parties;  that  by  reason  thereof  the  Amo 
Irrigation  Company,  joined  by  Its  officers  and 
R.  G.  Werner,  at  the  time  alleged  to  be  the 
owner  of  the  7,804  shares  of  stock,  filed  suit 
in  the  district  court  of  Beeves  county  to 
recover  possession  of  said  system  and  to 
enjoin  the  said  defendants  from  acting  for 
the  company,  from  interfering  with  its  pos- 
session of  the  pr(q[ierty,  and  from  attempting 
to  vote  said  7,801  shares  of  stodK;  that  in 
1913  the  said  Trans  JPecos  Land  &  Irrigation 
Company,  joined  by  said  Dandridge  and 
Pugh,  filed  suit  in  tlie  district  court  »f  Beeves 
county  to  recover  of  said  Werner  said  shares 
ot  stock,  which  two  suits  were  oonsolldat- 
ed  (a  spedflc  statement  of  the  Issues  In- 
volved in  said  consolidated  suits  is  to  be 
found  in  177  S.  W.  991,  opinion  by  this 
cotirQ ;  that  upon  the  trial  of  the  said  con- 
solidated causes  the  district  court  decreed  that 
said  Needham  was  not  oititled  to  recover 
said  stodc,  and  the  said  Needham,  Pugb, 
Dandridge,  and  Carroll  were  enjoined  from 
controlling  or  votfng  it  and  from  pretending 
to  act  as  officers  of  the  corporation;  that, 
because  said  decree  permitted  said  parties 
to  retain  possession  of  the  system,  the  cause 
was  appealed  to  the  Court  ot  Civil  Appeals, 
Eighth  District;  that  upon  final  hearing  the 
latter  court  held  the  parties  to  be  entitled  to 
all  the  relief  prayed  for,  but  reversed  and 
remanded  the  cause,  thereupon  application 
for  writ  of  error  was  filed  with  the  Supreme 
Court  upon  the  sole  ground  that  the  cause 
should  have  been  rendered,  and  the  writ  was 
granted;  that  the  said  consolidated  causes 
are  pending  in  the  Supreme  Court  of  Texas; 
that  the  said  Needham,  Dandridge,  Pugh,  and 
Carroll,  nor  either  of  them,  appealed  nor  filed 
any  cross-assignments  of  error,  and  are  there- 
fore bound  by  the  decree  of  Court  of  CSril 
Appeals;  that  said  Leslie  A.  Needham,  as 
alleged  trustee  for  the  stockholders  of  the 
Trans  Pecos  liand  &  Irrigation  Company, 
immediately  instituted  another  suit  in  the 
district  court  of  Reeves  county,  Tex.,  to  re- 
cover said  7,804  shares  of  stock  aforesaid; 
that  said  suit  was  by  the  defendant  Werner 
removed  by  petition  and  bond  duly  filed  to 
the  honorable  District  Court  of  the  United 
States  for  the  Western  District  of  Texas,  and 
Is  now  pending  in  said  court  at  El  Paso  divi- 
sion; that,  notwithstanding  said  removal 
and  the  prior  adjudication  and  determination 
of  said  rights,  the  said  state  court  proceeded 
in  said  cause  and  rendered  judgment  in  the 
Forty-First  judicial  district  court  of  El  Paso, 
Tex.,  on  or  about  the  27th  day  ot  February, 
1017,  decreeing  said  7,804  shares  of  stock  to 
said  Needham,  but  directing  in  said  decree 
that  upon  the  filing  by  said  Robert  G.  Werner 
and  Amo  Co-operative  Irrigation  Oompany 
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of  a  sup«raedeaa  bond  In  43io  Bun  of  $15,000 
said  Judgment  be  In  all  things  superseded 
until  the  return  of  the  mandate  in  said 
cause ;  that  said  supersedeas  bond,  In  ac- 
cordatice  with  the  order  of  said  conrt,  was 
filed  In  said  cause  on  the  8th  day  of  March, 
1917,  at  about  8.30  o'clock  a,  m. ;  that  there 
has  been  no  motion  to  change  tlUs  inJunctlTe 
order,  but  in  violation  thereof  the  said  de- 
fendant Needham  issued  notices,  as  owner  of 
the  said  shares  of  stock,  for  a  stockholders' 
meeting  as  the  owner  of  the  said  7<804  shares, 
with  the  purpose  of  electing  another  set  of 
otdcers  for  plaintiff  company  and  to  cause 
such  officers  to  issue  fraudulent  certificates 
of  stock,  etc.;  that  the  duly  elected  officers 
have  possession  of  the  genuine  stock  book, 
minute  book,  and  seal;  that  the  pretended 
election  will  result  In  forged  certificates  of 
stock,  deeds  to  water  rights,  etc.,  to  parties 
unacquainted  with  the  facts,  and  will  result 
In  a  multiplicity  of  suits  against  the  company 
and  its  true  stockholders,  etc. ;  that  the  said 
acts  will  teaCL  to  render  IneffectlTe  the  final 
Judgment  of  the  Supreme  Court  of  Texas  in 
the  consolidated  cases,  and  also  the  final 
Judgment  of  the  Court  of  CItU  Appeals  or 
Supreme  Court  in  the  cause  appealed  from 
the  Forty-First  Judicial  district  court  Xhe 
prayer  is: 

"Wherefore,  premises  considered,  the  said  Ar- 
no  Co-operative  Irrigation  Company  respectful- 
ly prays  that  this  honorable  court  issue  imme- 
diately its  temporary  injunction  restraining  said 
Neednam  individuaUy  and  as  alleged  trustee  and 
the  said  Spencer  B.  Pugh  from  voting  or  at- 
tempting to  vote  said  7,904  shares  of  stock  in 
said  Arno  Cooperative  Irrigation  Company; 
from  holding  or  attempting  to  hold  any  alleged 
stockholders  or  directors'  meeting  of  said  com- 
pany, and  from  using  any  seal,  stock  certificate 
book,  or  minutes  of  said  company  ;  from  signing 
the  Arno  Company's  name  to  any  instrument; 
from  entering  upon  or  interfering  with  the  pos- 
session of  said  Arno  Co-operative  Irrigation 
Company's  system,  or  any  of  its  property  in 
Beeves  county,  Tex. ;  from  pretending  to  act 
as  officers  of  said  company;  that  the  said  in- 
junction remain  in  full  force  and  effect  nntil  the 
return  of  the  mandates  in  said  consolidated 
causes  aforesaid  and  in  said  suit  in  said  Forty- 
First  district  court  aforesaid,  and  until  the 
further  order  of  this  honorable  court." 

Affidavit  as  follows  attached: 
"The  State  of  Texas,  County  of  Midland. 

"JBefoie  me,  the  undersigned  authority,  on 
this  da^  personally  appeared  Clay  Cooke,  who, 
being  nrst  duly  sworn,  states  on  oath  that  the 
matters  and  things  set  forth  in  the  foregoing 
petition  are  true,  except  as  to  such  matters 
stated  to  be  alleged  on  information  and  belief, 
and  OS  to  such  matters  he  verily  believes  same  U> 
be  true" 
— ^wltb  exhibits  attached. 

Notice  was  issued  for  the  parties  defend- 
ant to  show  cause  why  temporary  injunc- 
tion should  not  Issue.  They  filed  no  answer. 
The  court  granted  the  Injunction  upon  the 
filing  by  appellee  of  a  bond  in  sum  of  $6,000, 
wblch  was  filed.  Thereupon  appellants  per- 
fected this  appeaL 

[1  ]  The  first  suggestion  of  error  by  appel- 
lant is  that  the  petition  when  filed  was  not 
anrom  ta    The  petition  was  amended,  and 


affidavit  attached  aS'  above  Dot6d,  and  it  was 
so  verified  at  the  time  the  court  granted  the 
Injunction.  This  Is  a  sufficient  compliance 
with  the  statute. 

[2]  Second:  "The  conrt  erred  In  granting 
the  injnnetlon  because  the  allegations  in  the 
petition  are  not  positive,  but  upon  informa- 
tion and  belief."  The  allegations  are  suf- 
ficiently positive. 

[S]  And  in  answer  to  the  third  the  petition 
with  its  exhibits  Is  sufficient  as  to  affirmative 
and  negative  averments  to  be  the  basis  of 
the  writ  prayed  for. 

Article  4643,  Rev.  St.  IMl,  proTldes  for  the 
writ  to  Issue  where — 

"pending  litigation  it  shall  be  made  to  appear 
that  a  party  doing  some  act  respecting  the  sub- 
ject of  litigation,  or  threatens  or  is  about  to  do 
some  act  or  is  procuring  or  suffering  the  same 
to  be  done  in  violation  of  the  rights  of  the  ap- 
plicant, which  act  would  tend  to  render  judg- 
ment ineffectual." 

[4]  It  wiU  be  noted  that  the  pettUon  al- 
leges (since  not  controverted  by  answer  are 
by  tis  to  be  taken  as  true)  that  the  consoli- 
dated suits  now  before  the  Supreme  Court 
are  to  establish  the  right  of  the  present  trus- 
tees and  cheers  to  have  possession  of  and 
umnage  the  property  of  the  corporation,  the 
irrigation  system;  that  the  suit  transferred 
to  the  United  States  court  and  to  the  Forty- 
First  district  court  of  Texas,  now  pending 
upon  appeal  in  this  court  from  the  latter, 
was  to  try  the  title  to  the  7304  shares  of 
stock  aforesaid  and  the  right  to  vote  them. 

The  notice  of  the  stoclcholders'  meeting  is: 

"You  will  please  take  notice  that  a  special 
meeting  of  the  stockholders  of  the  Arno  Co-oper- 
ative Irrigation  Company  will  be  held  at  the  of- 
fice of  said  company  at  Arno,  Reeves  county, 
Tex.,  on  Thursday,  the  8th  day  of  March,  1917, 
at  the  hour  of  8  o'clock  a.  m.,  for  the  purpose 
of  exercising  corporate  action  in  the  following 
matters  and  things,  and  all  matters  appertain- 
ing or  relating  thereto,  or  necessary  for  the  pur- 
pose of  executing  the  same,  to  wit: 

"(1)  The  calling  to  account,  discharge,  and  re- 
moval of  all  directors,  officers,  employis,  agents, 
and  attorneys,  either  de  jure  or  de  facto,  and  any 
and  all  persons  acting  or  claiming  to  act  as 
such,  or  who  may  have  heretofore  acted  or 
claimed  to  act  as  such,  or  to  have  been  appointed 
or  elected  as  such,  and  to  exercise  such  action 
under  and  by  virtue  of  articles  80,  31,  and  32  of 
the  by-laws  of  the  company,  the  intention  being, 
in  case  of  favorabie  action  by  the  majority  of 
the  stockholders,  to  vacate  all  directoral  position 
and  other  offices  and  employments  as  at  present 
or  heretofore  constituted  by  any  authority,  with 
a  view  to  a  rehabilitation  of  management  and 
control  of  said  corporation. 

"(2)  The  Section  of  a  new  board  of  three  di- 
rectors to  fill  the  vacancies  thereby  created  and 
the  transaction  of  any  such  business  as  shall  be 
deemed  necessary  to  carry  into  effect  the  action 
and  purpose  above  specified. 

"You  are  further  notified,  in  case  you  are  act- 
ing as  or  claim  to  hold  any  office  or  employment 
under  the  company,  or  have  in  your  possession 
any  books,  papers,  documents,  or  thing  belong- 
ing to  the  company,  to  appear  at  said  meeting 
and  give  an  account  of  the  same  and  to  liave 
there  present  any  and  ail  such  books,  papers, 
documents,  or  things. 

"Signed  and  mailed  at  El  Paso,  Tex.,  this  2d 
day  of  March,  1917. 

"LesUe  A.  Needham,  Trustee." 
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It  Beems  dear  that  to  permit  these  par- 
tlee,  during  pendency  of  these  suitp,  to  take 
such  action  as  is  indicated  or  threatened  in 
the  above  notice,  would  tend  to  render  any 
Judgment  finally  entered  ineffectual.  There 
is  no  pretense  that  this  was  an  annual  elec- 
tion provided  for  by  statute. 

tS]  The  fourth  is  that  the  court  bad  no 
Jurisdiction  to  hear  and  determine  the  mat- 
ters set  up  in  the  petition  or  to  grant  the  in- 
junction. As  stated  above,  article  4643,  R.  S. 
Tex.,  authorizes  an  toj  unction  in  such  cases. 
But  appellants  suggest  that,  a  final  Judgment 
having  been  rendered,  appeal  perfected,  and 
the  term  of  court  expired,  the  jurisdiction  of 
the  trial  court  over  the  subject-matter  is 
gone.  This  is  not  an  attempt  to  change 
any  Judgment  or  order  of  the  court  thereto- 
fore rendered,  but  Is  a  petition  in  the  same 
suits  to  protect  the  subject-matter  of  the 
suits.  (The  writ  of  injunction  directed  by 
the  court  In  the  consolidated  cases  would 
seem  to  be  suflJclent  and  now  in  force?)  It 
has  long  been  the  rule  in  Texas  that  the 
writ  of  injunction  is  auxiliary  to  the  re- 
lief sought  in  the  main  suit,  and  that  two 
suits  cannot  be  maintained,  one  for  Injunc- 
tion, and  the  other  for  final  relief.  Brady 
V.  Hancock,  17  Tex.  361.  And  since  tills  writ 
enjoins  the  defendant  Keedham  from  voting 
the  shares  of  stock,  the  title  to  which  is  be- 
ing litigated  in  the  other  suit,  the  order  for 
the  writ  in  no  sense  changes  any  Judgment 
w  order  theretofore  entered.  And  this  Is  not 
an  application  to  enforce  or  protect  this 
court's  appellate  Jurisdiction.  Ellis  v.  Har- 
rison, 24  Tex.  Civ.  App.  18,  66  S.  W.  592, 
67  S.  W!.  984.  So  the  district  court,  and  not 
this  court,  has  Jurisdiction  to  grant  such 
writs. 

The  answer  to  the  sixth  and  seventh, 
which  charge  that  there  was  no  evidence 
upon  which  to  base  the  order,  is  that  the  al- 
legatlons  in  the  petition,  not  having  been 
controverted,  are  taken  to  be  true. 

There  are  other  assignments  and  proposi- 
tions possibly  not  specifically  passed  upon 
by  the  above  observations,  but  they  have  re- 
ceived our  consideration,  and  are  thought  to 
be  without  merit. 

Finding  no  error  In  the  record,  the  cause 
Is  affirmed. 


NUNN  et  al.  v.  TITOHB-OOETTINGEB  CO.* 
(No.  7796.) 

(Court   of    Civil    Appeals   of    Texas.     Dallas. 

Jane  9,  1917.    Rebparing  Denied 

June  30,  1917.) 

1.  CRBDrroBs'     Suit     ^s>22— Jubisdiotion— 
"8uiT  TO  AnmuIi  ok  Suspjend  Pbovisions 

OF  A  WlIX.'.' 
A  creditors'  suit  to  collect  a  judKment  from 
Income  payable  under  a  testamentary  trust  was 
not  «  "suit  to  annul  or  snapeod  the  provigions 
of  a  will."  within  the  meaning  of  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  3358,  provid- 


ing that  such  suits  slmll  be  brought  before  the 

court  probating  such  will. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  {  9a] 

2.  Creditobs'     Suit    «=»22— Jdbisdiction— 

"DRMANU    AOAIKST   the    ElSTATB." 

A  creditors'  suit  to  collect  a  judgment  from 
Income  payable  under  a  testamentary  trust  was 
not  one  to  establish  a  money  demand  against 
the  estate  within  the  meaning  of  Yemon't 
Sayles'  Ann.  Civ.  St  1914,  art  1830.  subd.  6, 
providing  that  such  a  suit  shall  be  brought  in 
the  county  in  which  the  estate  is  being  admin- 
istered, since  it  could  not  be  such  a  proceeding 
unless  the  estate  was  liable  for  the  demand  or 
its  liability  charged.  A  "demand  against  the 
estate"  would  be  some  debt  or  obUgation  of  the 
testator  incurred  in  his  lifetime  or  some  en- 
forceable debt  or  obligation  of  his  representa- 
tives incurred  subsequent  to  his  death. 

[Ed.  Note.~For  other  cases,  see  &editon^ 
Suit,  Cent  Dig.  {  98. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Demand  Against  Es- 
tate.] 

8.  Wills  «=>674  —  Cokstbuctiow  —  Spesd- 
THBiFT  Teust— "Use." 
Where  income  under  testamentary  trust 
was  made  payable  during  beneficiary's  lifetiine 
for  her  use  and  benefit,  without  forthw  limita- 
tion, held  not  to  be  a  spendthrift  trust  which 
would  be  exempt  from  the  beneficiary's  debts; 
the  word  "use"  without  limitation  meaning  un- 
restricted use. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1586. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Use.] 

4.  Wills    «=»674  —  Oonstibuotiok- Disrwc- 
TioN  Between  "Spkhdthbift  Trust"  akd 
"Obdinabt  Tbust." 
Whenever  it  appears  from  any  instrament, 
directing  payment  to  or  application  of  propei^ 
ty,  a  portion  thereof  or  income  therefrom  to  the 
benefit  of  another,  either  expressly  or  impliedly 
to  have  been  the  intention  of  the  creator  of  a 
trust  that  the  interest  of  the  beneficiary  ahonld 
not  be  subject  to  creditors'  claims,  such  inter- 
est is  exempt  as  a  spendthrift  trust,   but,  if 
the  creator  fails  to  exempt  the  intercut,  it  neces- 
sarily occupies  the  status  of  an  ordinary  trust. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  i  1585. 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Spendthrift  Tniat] 

6.  Wills      ®a=487(8)  —  Corstbdction  —  An- 
UTssiON  or  Evidence— Testatob'8  Decia- 
rations— General  Rule. 
Parol  evidence   to  explain   a  testamentary 
ptovision  should  be  confined  to  facts  and  cir- 
cumstances  which    illuminate   or   discover   the 
meaning  attached  by  testator  to  the  words  ac- 
tually used,  but  are  not  admissible  where  the 
testator's  intention  is  dearly  expressed,  since^ 
lUie  other  instruments,  a  will  may  not  be  con- 
tradicted  or   varied  by   parol   contemporaneous 
evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  «  1027.1 

6.  Wills  «=>487(5)— CoNBTKUCTioir  or  Trust 
—  Admission     of     Evidence  — Testator's 
Declabations. 
Where  an  alleged  spendthrift  trust  was  com- 
plete and  unambiguous,   testator's  explanatory 
declarations  held  inadmissible  where  they  tend- 
ed to  establish  the  fact  if  anything,  that  the 
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testator  did  not  intend  that  which  he  did  ex- 
preoa. 

[Ed.  Note.— For  other  caaea,  aee  Willa,  Cent 
Dig.  i  1030.1 

7.  Wiixs  «sa487(5) — OONSTBXTonoH  or  Tkdot 

— ADJtisaioN    or  KvinsNO*— JBemesioiaby  a 

Debts 
In  construing  an  alleged  spendthrift  trust, 
eTidence  of  the  beneficiary's  debts  at  the  time 
of  trial,  admisBible  if  at  all  on  the  iswe  of  the 
testator'a  intention,  waa  properly   excluded. 

[Ed.  Note.— For  other  caaes,  see  Willa,  Cent, 
Dig.  S  1080.] 

Appeal  from  Dlfltrtct  Oonrt,  Dallas  Coun- 
ty; W.  F.  Whltehurst,  Jndge. 

Creditors'  bill  by  the  Tltcbe-Goettlnger 
Company  agftlnst  W.  Q.  Nunn  and  others. 
Decree  for  plaintiff,  and  detendants  appeal. 
Affirmed. 

Cunningham  &  McMahon,  ot  Bonham,  for 
appellants.  Alex  F.  Welsberg  and  Tbomp- 
son.  Knight,  Baker  &  Harris,  all  of  Dallas, 
for  aK>ellee. 


RASBURY,  J.    This  proceeding  Is  a  credi- 
tors' bill  filed  by  appellee  in  the  court  below. 
The  purpose  ia  to  subject  a  fund  accruing  to 
appellant  Mrs.  W.  C.  Maloney  under  the  will 
of  C.  W.  T.  Weldon,  her  father,  to  the  satis- 
facUon  of  a  judgment  secured  by  appellee 
against  Mrs.  Maloney.     It  was  alleged  that 
Mrs.  Maloney  had  no  other  assets,  and  that 
the   fund  so  accruing  to  her  could  not  be 
reached  by  ordinary  processes  or  remedies. 
\V.  El  Weldon,  "W:.  G-  Nunn,  and  O.  H.  Wel- 
don, independent  executors  under  the  will  of 
O.  W.  T.  Weldon,  and  trustees  of  the  property 
from  which  the  fund  accruing  to  Mrs.  Ma- 
loney arose,  were  parties  to  the  suit,  and  are 
appellants  here.    The  exceptions  and  defens- 
es to  the  proceeding  are  reflected  in  the  Is- 
sues presented  on  appeal,  and  for  that  rea- 
son will  not  be  particularized  In  this  state- 
ment.    Trial   was  had  before  the  district 
judge,  resulting  In  a  decree  (greeting  the  ap- 
peUants,  the  executors  and  trustees,  to  pay 
appeUee's  judgment  at  stated  periods  out  of 
the   funds  accruing  to  appellant,  Mrs.  Ma- 
loney, and  awarding  costs  against  appellants. 
From  such  decree  this  appeal  is  prosecuted. 
The   facts  developed  at  trial  are  these: 
The  wlU  of  C.  W.  T.  Weldon  was  admitted  to 
probate  in  the  county  court  of  Fannin  coun- 
ty, July  23,  1908.    The  will  provides  for  the 
payment  of  the  testator's  debts  and  for  cer- 
tain legacies  for  his  wife  and  daughter,  Kan- 
nle  S.  Bleakney,  after  which  the  residue  of 
the  estate  is  directed  by  the  testator  to  be  di- 
vided into  four  equal  portions,  one  portion  be- 
ing bequeathed  to  his  daughter,  Mrs.  SalUe  T. 
Nnnn,  one  to  his  son,  W.  B.  Weldon,  one  to  his 
son,  C.  H.  WeMon,  and  one  to  W.  G.  Nunn,  W. 
E.  Weldon,  and  C.  H.  Weldon,  his  executors, 
•111  trust  for  the  use  and  benefit  of  my  daugh- 
ter, Lucy  V.  Maloney,  wife  of  W.  C.  Malo- 
ney," with  the  provision  "that  the  Interest 
and  revenue  from  same  only  be  paid  and  de- 


livered to  my  said  daughter  dnrifig  her  life- 
time."   In  event  of  death  of  Mrs.  Maloney 
before  her  youngest  child  shall  hare  attained 
his  or  her  majority,  the  trustees  are  required 
to  pay  the  revenue  accruing  to  Mrs.  Maloney 
in  Mite  Manner  to  her  children  until  flde 
youngest  shall  have  attained  Ms  or  her  ma- 
jority, at  which  time  the  corpus  of  the  share 
held  by  the  trustees  afhall  be  distributed  equal- 
ly  between  such  children.     Full  authority 
is   conferred   upon  the  trustees  and  their 
survivors  to  manage  and  control  the  proper- 
ty for  the  purposes  Indicated.    The  executors 
took  possession  of  the  estate  and  administer- 
ed same  in  their  dual  capacity,  substantially 
according  to  the  testator's  wlU.     Prior  to 
the  commencement  of  the  Instant  proceeding 
appellee  was  awarded  judgment  against  ap- 
pellant Mrs.  Maloney  for  $731.87,  with  inter- 
est, upon  which  execution  had  been  Issued 
and  returned  unsatisfied.    The  debt  merged 
Into  the  judgment  was  for  wearing  apparel, 
furniture,  etc,  and  In  part  for  a  trousseau 
for  Mrs.  Maloney's  daughter.    At  trial  it  vras 
admitted  that  Mrs.  Maloney  was  a  resident 
of  DaUas  county,  and  that  the  only  property 
she  had  was  the  revenue  from  that  portion  of 
her  father's  estate  held  by  said  trustees,  who 
were  residents  of  Fannin  county,  and  that 
her  average  annual  income  from  that  source 
was  $2,642.25,  in  addition  to  which  she  had 
the  free  use  and  occupancy  of  a  home.    Mrs. 
Maloney  at  the  time  of  the  trial  was  a  widow 
aged  57  years,  and  was  Indulgent,  and,  if  not 
a  spendthrift,  quite  Improvident    Her  family 
consisted  of  herself;  an  invalid  daughter  82 
years  of  age,  addicted  to  the  drug  habit,  in 
consequence  of  which  It  was  and  Is  neces- 
sary for  her  to  receive  medical  treatment  In 
sanitariums,  where  her  mother  has  placed 
her  from  time  to  time  at  great  expense,  and 
a  son  20  years  of  age  and  la  delicate  health, 
and  who  has  never  earned  anything  with 
which  to  maintain  himself. 

The  first  and  second  assignments  of  error' 
challenge  the  jurisdiction  ot  the  trial  court 
over  the  subject-matter  of  the  suit  In  sup- 
port of  their  contention  appellants  rely  upon 
subdivision  6  of  article  1830,  Vernon's  Sayles' 
Civil  Statutes,  prescribing  the  venue  of  suits, 
which  declares  that  in  suits  against  an  ex- 
ecutor, administrator,  or  guardian,  as  such, 
to  establish  a  money  demand  against  the  es- 
tate Which  he  represents,  same  must  be 
brought  In  the  county  in  which  the  estate  Is 
being  administered,  and  upon  article  3358, 
Id.,  which  declares,  in  substance,  that  pro- 
ceedings to  annul  or  suspend  the  provisions 
of  a  will  shall  be  before  the  court  probating 
same.  The  Inquiry  then  Is:  Is' the  purpose 
of  this  proceeding  one  of  those  enumerated 
In  the  articles  quoted? 

[1]  Incidentally  it  is  so  clear  that  this  suit 
is  not  one  to  annul  or  suspend  the  provisi«AUi 
of  the  testator's  will,  since  its  validity,  exe- 
cution, and  probate  i»  not  challenged,  we  may 
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dismiss  all  'dl8<msslon  ttiatiag  to  the  ai^llca- 
tton  of  article  335a 

[2]  ResomlJig,  then,  the  purpose  sought  in 
this  suit  Is  to  subject  the  money  which  Mrs. 
Maloney  receives  from  the  estate  held  by  the 
trustees  to  the  payment  of  her  debt.  Then 
can  that  purpose  be  said  to  be,  in  contempla- 
tion of  subdivision  6  of  article  1830,  a  pro- 
ceeding to  establish  a  money  demand  against 
the  estate?  We  believe  not  In  strictness,  it 
could  not  be  such  a  proceeding  unless  the  es- 
tate was  liable  for  the  demand,  or  its  lia- 
bility charged.  A  demand  against  the  estate 
ordinarily  would  be  some  debt  or  obligation 
of  the  testator  incurred  in  his  lifetime  or 
some  enforceable  debt  or  obligation  of  his 
representatives  Incurred  subsequent  to  the 
testator's  death.  Literally  in  this  case  there 
is  no  demand  sought  to  l>e  established  against 
any  one.  In  fact,  the  daim  or  demand  of  ap- 
pellee as  it  originally  existed  has  ceased  to 
be  a  demand  in  the  sense  used  in  subdlTlsion 
6,  since  4t  is  a  judgment  against  appellant, 
and  no  claim  that  the  said  O.  W.  T.  Weldon 
before  his  deati,  or  his  representatives  there- 
after, in  law  became  bound  therefor.  Fur- 
ther, the  effect  of  the  judgment  is  not  to  es- 
tablish a  demand  or  liability  against  the  es- 
tate. According  to  the  judgment,  the  most 
comprehensive  meaning  dedudble  from  the 
language  used  is,  at  most,  a  direction  to  the 
trustees  to  pay  to  appellee  its  judgment 
against  Mrs.  Maloney  oat  of  the  Income  ac- 
cruing to  her  from  her  father's  estate  in  the 
manner  stated  and  establishing  against  said 
income  an  equitable  Hen  until  such  judgment 
is  paid.  Such  being  the  purpose  of  the  suit, 
and  the  decree  so  adjudging,  and  Mrs.  Ma- 
Icmey  being  a  resident  of  Dallas  county  when 
the  proceeding  was  commenced,  the  district 
court  did  have  Jurisdiction  of  the  subject- 
matter.  We  have  found  no  case  in  point, 
nor  have  we  been  cited  one.  Counsel  for  ap- 
pellee do  cite,  however,  the  case  of  Crosson 
v.  Dwyer,  8  Tfex.  Civ.  App.  482,  80  S.  W.  929, 
which  is  persuasive  in  tliat  it  holds  in  effect, 
that  when  the  suit  is  not  one  to  establish  a 
demand  against  the  estate,  but,  as  shown  Id 
that  case,  one  to  construe  a  will,  the  suit  may 
be  brought  In  any  county  having  jurisdiction 
on  grounds  of  residence  of  some  of  the  par- 
ties. 

[3]  The  third  assignment  of  error  com- 
plains of  the  action  of  the  court  in  overrul- 
ing appellants'  general  demurrer  leveled 
against  appellee's  petition.  The  petition  dis- 
closes that  part  of  C.  W.  T.  Weldon's  wUl 
whereby  he  placed  in  the  hands  of  the  trus- 
tees for  the  use  and  benefit  of  Mrs.  Maloney 
during  her  lifetime  one-fourth  of  the  residue 
of  his  estate.  It  was  maintained  by  appel- 
lants on  presentation  of  the  demurrer,  and 
the  point  is  urged  now,  that  such  disposition 
of  Weldon's  estate  constituted  prima  fade  a 
spendthrift  trust,  the  proceeds  arising  from 
which  were  exempt  from  any  application  to 
the  payment  ot  Mrs.  Maloney's,  the  benefi- 
ciary's, debts.    The  wlU  provided  no  more] 


than  we  ba^e  stated,  which,  to  r^eat,  was 

that  the  trustees  were  to  receive  and  htdd 
the  prt^erty  in  tmst  for  tlie  "use  and  benefit" 
of  Mrs.  Maloney.  That  use  and  benefit  was 
declared  by  the  will  to  be  her  ri^t  to  have 
and  rec^ve  for  h«r  use  the  income  and  rev- 
enue arising  therefrom.  It  occurs  to  us  that 
the  l>are  direction  to  the  trustees  to  pay  the 
income  of  the  property  to  Mrs.  Maloney  for 
her  use  is  InsnfHdent  to  create  a  q>endthrift 
trust. 

[4]  Using,  ta  substance,  the  langruage  of 
another,  whenever  it  appears  frmn  any  given 
instrument,  directing  the  payment  to  or  the 
application  of  property,  a  portion  thereof, 
or  the  imcome  therefrom  to  the  benefit  of 
another,  expressly  or  by  ImpUcatiiRii,  in  the 
light  of  all  the  circumstances,  to  have  been 
the  intention  of  the  creator  of  the  trust  that 
the  interest  of  the  beneficiary  should  not  be 
subject  to  the  claims  of  creditors,  such  in-  | 
terest  is  exempt.  39  Cyc  240.  Some  juris- 
dictions do  not  recognize  the  right  by  such 
mode  to  limit  the  liability  of  property  or  in- 
come for  the  debts  of  the  beneficiary,  but 
this  jurisdiction  does.  Gamble  t.  Dabney.  20 
Tex.  69;  Wallace  v.  Campbell,  83  Tex.  229; 
Patten  v.  Herring,  9  Tex.  Civ.  App.  640.  29  ! 
S.  W.  388 ;  McClelland  ▼.  McClelland,  37  S. 
W.  350 ;  Herring  v.  Patten,  18  Tex.  Civ.  App.  ' 
147,  44  S.  W.  50;  Wood  v.  McClelland,  53  ' 
S.  W.  381.  Regarded  in  the  light  of  the 
definition  dted  above,  the  element  vitally  es- 
sential to  create  a  spendthrift  trust  is  absent 
from  that  provision  of  Weldon's  will  we  are 
considering ;  that  is  to  say,  there  is  no  express 
declaration  in  the  will  that  the  income  ac- 
cruing to  Mrs.  Maloney  shall  be  exempt  from 
liability  for  her  debts.  The  difference,  we 
apprehend,  between  an  ordinary  and  a  spend- 
thrift trust  is  in  the  main  that  by  the  latter 
the  beneficiary  takes  the  property,  interest, 
or  inc<»ne  free  from  liability  for  bis  debt 
If  the  creator  falls  to  exempt  the  interest 
then  there  Is  not  a  spendthrift  trust,  and  the 
interest  conferred  necessarily  occupies  the 
status  of  other  property  acquired  in  any  of 
the  various  ways  by  which  it  may  be  ac- 
quired. Neither  can  it  be  implied  or  in- 
ferred, as  argued  by  appellants,  from  the 
language  used  that  it  was  the  Intention  of 
Weldon  to  exempt  the  Interest  conferred. 
As  we  have  said,  the  sum  of  the  testator's 
directions  was  that  the  Income  from  the  prop- 
erty should  be  paid  to  Mrs.  'Maloney  for  her 
"use."  AH  property,  however,  acquired  by 
one  is  for  that  one's  use,  and  in  the  absence 
of  restrictions  in  its  acquisition  the  use  con- 
templated is  unrestricted  use.  In  the  cases 
supra  from  our  own  courts,  some  of  wMch  are 
relied  upon  by  appellanta,  it  will  be  found 
upon  examination  that  the  creatw  of  the 
trust  either  expressly  exempted  the  Intorest 
or  used  words  reasonably  impl}-lng  an  in- 
tention to  restrict  the  use  of  the  property 
or  incoma  to  a  designated  purpose,  snch  as 
support  and  maintenance^  or  to  supply  the 
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omforta  and  necessities  of  the  benefldary. 
te  use  of  truch  words  affords  a  basis  for 
tie  Implication  or  Inference  that  the  Interest 
onferred  was  to  be  restricted  to  that  ose, 
nd  hence  exempted  from  any  other  which 
ould  not  be  Implied  In  case  of  total  ab- 
ence  of  such  language.  For  such  reasons 
re  conclude  that  the  will  did  not  prima  fade 
reate  a  spendthrift  trust,  and  that  the  court 
Id  not  err  in  overruling  appellants'  general 
emurrer. 

The  third  and  fourth  assignments  complain 
if  the  action  of  the  court  In  excluding  tes- 
imony.  Appellants  offered  to  prove  by  the 
fitness  Myrlck  that  C.  W.  T.  Weldon  In  his 
Ifetime  declared  that  he  limited  the  amount 
o  be  received  by  Mrs.  Haloney  under  his  will 
•ecause  she  was  a  spendthrift.  Appellants 
ilso  offered  in  evidence  a  list  of  debts  ag- 
fregatlng  ¥1,620.60  owing  by  Mrs.  Maloney. 
n  both  instances  the  court  excluded  the  evl- 
lence.  Appellants  contend  that  the  evidence 
•f  Myrlck  was  admissible  as  tending  to  show 
he  intention  of  the  testator  In  limiting  Mrs. 
lAaloney  to  the  use  only  of  the  Income  from 
he  trust  property. 

[S]  The  rule  In  such  matters  was  an- 
louneed  in  the  early  case  of  Hunt  v.  White, 
!4  Tex.  643.  There  it  was  said,  in  substance, 
hat  the  situation  of  the  testator  in  relation 
to  persons  and  things  around  him  could 
)e  shown  by  parol  evidence  in  order  that  the 
provisions  of  his  vdll  might  be  read  and  ex- 
plained in  the  light  thereof,  but  that,  since 
the  provisions  of  a  will,  like  other  written  in- 
struments, may  not  be  contradicted  or  varied 
t)y  parol  contemporaneous  evidence,  and  the 
intention  of  the  testator  was  to  be  ascertaln- 
Jd  from  the  meaning  of  the  words  used  In 
the  will,  such  parol  testimony  should  be  con- 
fined to  those  facts  and  circumstances  which 
trould  illuminate  and  discover  the  meaning 
attached  by  the  testator  to  the  words  ac- 
tually used. 

[I]  By  the  rule  so  stated  the  Inquiry  here 
then  is:  IMd  the  parol  testimony  excluded 
by  the  court  tend  to  ascertain  or  discover  the 
meaning  attached  by  Weldon  to  the  language 
used  by  him  In  conferring  the  Interest  In  his 
estate  he  did  confer  upon  Mrs.  Maloney? 
We  conclude  It  did  not  First,  it  may  be  said 
that  the  will  itself  discloses  a  completed 
pnrpose  and  fixed  intention  to  bequeath  to 
Mrs.  Maloney  for  life  the  income  only  from 
the  property  placed  with  the  trustees,  since 
the  language  used  is  imamblguons,  being  nel- 
Uier  doubtful  nor  uncertain,  and  the  use  of 
the  interest  conferred  is  free,  full,  and  un- 
restricted. The  evldende  offered  would  have 
tended  to  establish  the  fact,  if  anything, 
that  the  testator  did  not  intend  that  which 
be  did  express.  In  ^ttort,  the  tendency  of  the 
testimony  would 'be,  not  to  ascertain  the  in- 
tention gathered  from  the  language  used  in 
the  will,  but  rather  to  add  to  that  used 
other  language  tending  to  establish  a  differ- 


ent intention;  or,  to  be  exact,  the  evidence 
would  have  had  the  effect  of  establishing 
limitation  upon  the  free  and  unrestricted  use 
of  the  income  provided  for  In  the  will.  In- 
cidentally we  think  the  right  of  appellee  to 
subject  the  Income  to  Its  debt  Is  depend«it 
upon  whether  the  testntor  intended  to  re- 
strict the  use  thereof  by  Mrs.  Maloney.  In 
such  connection  there  is  nothing  in  Weidon's 
will  directing  the  particular  use  to  be  made 
of  the  Income  or  any  provision  placing  upon 
the  trustees  the  duty  and  responsibility  of 
applying  same  to  any  particnlar  use  for  th« 
benefit  of  Mrs.  Maloney,  as  is  the  case  In 
many  such  trusts.  We  therefore  conclude 
that  the  admission  of  the  testimony  offered 
would  have  tended  not  to  explain  the  inten- 
tion of  the  testator  by  the  use  of  language 
actually  employed,  but  to  have  changed  the 
legal  Import  of  such  language  and  was  hence 
properly  excluded. 

[7]  The  evidence  of  Mrs.  Maloney's  debts 
at  the  time  of  trial.  If  admissible  at  all  on  the 
issue  of  the  testator's  Intention,  was  under 
our  conclusions  above  also  properly  excluded. 

The  sixth  assignment  is  ruled  by  our  con- 
clusions in  reference  to  the  third  and  fourth 
assignments.  The  seventh  becomes  Imma- 
tM-ial  thereunder,  while  the  eighth,  ninth,  and 
tenth  present  in  another  way  Issues  already 
discussed,  and  accordingly  all  are  overruled. 

The  Judgment  is  affirmed. 


BOBINSON  V.  S.  SAMUSLS  &  GO. 
(No.  247.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
June  22,   1917.     Rehearing  Denied 
June  27,  1917.) 

1.  Sales    «=»417— Actions— SuFncDtNCT    of 

E?VlDKBrCE. 

In  a  buyer's  action  for  breach  of  contract, 
evidence  held  sufficient  to  support  special  find- 
ing of  jury  that  defendant  agreed  to  ship  good 
pickings. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1173.] 

2.  Saucs  «=s>422  — Actions— Sfecial  Find- 
ings   OF    JUBY— OONSISTENCY. 

In  a  buyer's  action  to  recover  damages  for 
breach  of  contract  for  sale  of  cotton,  special 
findings  of  jury  that  plaintiffB  knew,  at  the 
time  they  paid  defendant  the  price,  that  cer- 
tain pickings  wliidi  plaintiffs'  agent  had  seen 
some  time  previously,  found  damaged,  and  re- 
ported ^to  plaintiffs  as  damaged  were  included 
in  the  shipment  and  also  that  plaintiffs  did 
not  know  at  that  time  that  such  pickings  were 
damaged,  are  not  inconsistent  where  jury  could 
have  found  from  other  testimony  that  plain- 
tiffs* agent  told  defendant  to  tiave  them,  re- 
worked, and  plaintiffs  did  not  know  that  this 
bad  not  been  done,  and  did  not  have  notice 
of  th»r  real  condition. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  i  1204.] 

3.  Saubs  «s>176(6)— Acoeptance  bt  Bitteb — 
Effect  of  Patment— Oppobtunitt  fob  In- 
spection. 

In  an  action  for  breach  of  contract  to  ship 
good  pickings  <zj>'Dined  by  plaintiffs'  agent  ia 
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defendanf  a  'warebouae,  plaintiffs  eonld  recover, 
it  they  did  not  liave  notice  of  condition  of  gooda 
at  time  they  paid  for  them  and  had  no  oppor- 
tunity of  inspection,  even  though  they  knew 
that  some  of  bales  shipped  were  not  those  in- 
spected at  warehouse,  but  relied  on  defendant's 
representation^  that  tiiey  were  good,  and  re- 
jected Roods  as  soon  as  they  knew  their  condi- 
tion and  demanded  reimbursement. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  442.] 

4.  8AI.E8    ^s^lienY— Action    fob    Selleb's 
Bbbach— Evidence— Relevancy. 
In  an  action  for  breach  of  contract  to  ship 
good  picldngs,  the  exclusion  of  a  telegram  from 
plaintiffs  to  defendant  offered  for  the  purpose  of 
ahowing  that  plaintiffs  requested  defendant  to 
ship  pickings  under  different  designation  enti- 
tling them  to  lower  freight  rate,  is  not  error, 
where  the  telegram  does  not  mention  pickings, 
and  may  have  referred  to  different  goods. 
[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 

Dig.  i  1171.] 

6.  Sales  «=>416(1)— Actions— Damages— Ev- 

IDSNCE. 

In  an  action  to  recover  for  breach  of  con- 
tract to  ship  good  pickings,  the  difference  be- 
tween contract  price  and  market  price  of  goods 
actually  received  at  time  and  place  same  were 
received,  evidence  as  to  what  plaintiffs  had  done 
with  goods  received  was  properly  excluded,  on 
plaintiffs'  cross-examination,  as  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1171.] 

6.  WrrNisesEs      «s9388(7)  —  CBoas-BzAiaNA- 
HON— Inconbibient   Statkkents— FODNOA- 

TION. 

In  an  action  for  breach  of  contract  to  ship 
good  pickings,  court  properly  refused  to  permit 
defendant  to  cross-examine  plaintiffs'  agent  as 
to  aUeged  difference  between  statement  made  by 
witness  and  statement  made  in  a  letter  to  de- 
fendant from  plaintiffs,  where  it  is  not  shown 
that  witness  had  anything  to  do  with  state- 
ment in  plaintiffs'  letter. 

[Bd.  Note.— Por  other  cases,  see  Witnesses, 
Cent  Dig.  i  1239.] 

7.  Witnesses   ®=3406— Contbadiction— Com- 
fbtbnct  of  evidence. 

In  an  action  for  breach  of  contract  to  ship 
good  pickings,  examined  by  plaintiffs'  agent  in 
defendant's  warehouse  the  court  did  not  err  in 
excluding  testimony  which  would  have  con- 
tradicted testimony  of  plaintiffs'  agent  as  to 
number  and  condition  of  bales  of  pickings  where 
it  consisted  of  hearsay  statements,  irrelevant 
and  immaterial,  and  not  made  in  presence  of 
plaintiffB. 

'  [Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig.  {{  127&-1279.]  ^^ 

Appeal  from  District  Oonrt,  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  S.  Samuels  A  Co.  against  Joei 
Robinson  and  another.  From  a.  Judgment  In 
favor  of  plaintiffs,  defendant  Robinson  ap- 
peals.   Affirmed. 

Atkinson,  Graham  &  Atkinson,  of  Houston, 
for  appeUfmt  B.  F.  Louis,  of  Houston,  for 
appellees. 

BROOKS),  3.  On  June  28, 1915,  S.  Samuels 
*  Co.  filed  this  suit  in  the  Fifty-Fifth  Judicial 
District  Oonrt  of  Harris  county,  Tei.,  against 
appellant,  Joel  Robinson,  and  also  against. 


the  Houston  &  Texas  Central  BaUway  Com- 
pany, to  recover  $1,818.67,  as  damages  caused 
to  the  said  appellees  by  reason  of  the  fact 
that  appellant  had  shipped  to  appellees  69 
bales  of  damaged  pickings  not  in  compliance 
with  a  contract.  After  the  evidence  was 
dosed,  the  court  instructed  the  Jury  that 
there  was  no  evidence  against  the  railway 
showing  any  liability  on  its  part,  and  a  rer- 
dict  was  returned  for  the  railway,  under  said 
instruction,  and  which  Instructi<m  and  ver- 
dict  is  not  complained  of  by  either  appellant 
or  appellees. 

Appellees'  petition  set  out  that  they  had 
purchased  100  bales  of  good  pickings  from  ap- 
pellant to  be  shipped  from  Waco,  Tex.,  to 
Houston,  Ter.;  that  the  same  was  shipped  to 
them  by  appellant,  and  a  draft  was  drawn  on 
them  by  appellant  for  $2,258.59,  being  the 
value  of  said  pickings  at  4  cents  per  iK>und; 
that  appellees  had  paid  the  draft  on  presenta- 
tion; that  after  they  paid  said  draft  they 
examined  said  pickings  and  found  that  es 
bales  of  it  were  not  good  pickings,  sudi  as 
they  had  contracted  for,  but  were  what  is 
known  as  paper  stock,  worth  not  over  1  cent 
per  pound  in  the  Houston  market,  and  that 
the  other  31  bales  were  in  accordance  with 
the  contract  Appellees  also  allege  that  the 
shipment  was  made  and  the  draft  drawn  by 
appellant  at  Waco,  Tex.,  on  May  13,  1915; 
that  prior  to  the  shipment,  appellant  had  rep- 
resented that  the  pickings  he  was  shipping  to 
appellees  were  good  pickings,  and  that  when 
appellees  found  they  were  not  good  pickings, 
they  telegraphed  to  appellant,  demanding  re- 
imbursement for  the  amount  of- said  draft, 
and  freight  charges,  and  advising  him  that 
unless  they  were  immediately  reimbursed  for 
the  amount  of  said  draft,  which  was  $2.01&- 
60,  and  the  freight  charges  of  $241.99.  that 
they  would  dispose  of  or  take  said  shipment 
of  100  bales  at  its  value  on  the  market  and 
hold  said  appellant  for  the  balance.  It  was 
further  alleged  that  they  took  said  pickings  at 
their  market  value;  the  said  69  bales  being 
taken  at  1  cent  per  pound,  and  appellees  ask- 
ed Judgment  for  the  said  sum  of  ^1,318.67. 

In  re^wnse  to  this  petition,  after  a  general 
denial,  appellant  answered,  and  denies  that 
he  misrepresented  the  quality  of  the  pickings, 
and  denies  that  i^i^>ellees  bought  the  same 
relying  on  any  representations  made  by  him, 
and  charged  that  all  the  pickings  which  weie 
shipped  by  appeUant  to  appdlees  had  been 
examined  by  Jake  Plajr,  agent  for  appellees, 
and  had .  been  approved  by  him,  and  that 
seao*  y^ere  pnrdiaaed.by  appellees  on  th^ 
own  Judgment  and  on'  Uie  Judgment  of  th^ 
said  agent,  after  three  careful  ezamtnatlons 
by  said  Pizer.  App^Jant  Anther  stated  that 
be  shipped  to  appiehees  the  Identical  bales  of 
pickings  which  had  been'  examined  and  ac- 
cepted by  said  Pieer;  that  there  had  been  no 
change  in  the  identity  of  said  bales  c^f  pl<^- 
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tnga ;.  that  mid  balee  were  taken  direct  from 
tlie  warehouse  of  app^ant,  In  which  th^  had 
been  examined  by  said  agent,  and  delivered  to 
the  Houston  4  Texas  Central  Eallway  Compa- 
ny for  shipment;  that  the  railway  company 
Issued  Its  blU  of  lading  therefor,  showing  the 
condition  of  said  shipment,  and  that  It  was 
in  bad  condition,  and  attached  hla  draft  for 
the  agreed  price  of  said  pickings  to  said  bill 
of  lading,  and  the  same  was  i>ald  by  appel- 
lees with  fnll  knowledge  of  all  the  matters 
contained  in  said  bill  of  lading. 

Appellees,  by  a  first  supplemental  x)etltlon, 
denied  the  matters  set  ud  In  said  answer ;  de- 
nied that  the  identical  pickings  which  were 
shown  to  and  examined  by  the  said  Pizer, 
agent  for  appellees,  fiave  and  except  31  bales, 
were  shipped  to  appellees;  denied  that  the 
69  bales  complained  of  wereever  seen  by  said 
Plzer,  agent  for  appellees;  denied  that  the 
said  cotton  was  in  the  warehouae  at  Waco 
when  the  said  Plzer  examined  the  said  cotton 
In  the  warehouse,  and  charged  that  the  said 
6S  bales  had  been  shipped  firom  other  places 
than  said  warehouse.  Appellees  further 
charge  that  said  69  bales  were  aoly  rotten 
stuff  and  paper  stock,  and  were  not  taken  to 
the  railway  as  alleged,  and  were  nerer  tn  said 
warehouse;  that  the  same  should  not  be 
classed  as  pickings,  good  pickings  or  dam- 
aged pickings,  and  appellees  denied  that  the 
notations  on  said  bill  of  lading  were  sufficient 
to  be  notice  to  appellee  of  the  worthless  and 
rotten  condition  of  said  paper  stoiik. 

On  the  trial,  and  after  hearing  of  the  evi- 
dence, the  cause  was  submitted  to  the  Jury 
on  special  Issues,  and  a  verdict  returned 
thereon,  and  on  motion  of  appellees  a  Judg- 
ment was  entered  on  said  verdict  In  favor  of 
appellees  for  the  amount  of  said  verdict  and 
interest.  A  motion  for  new  trial  was  made 
and  overruled,  notice  of  appeal  given,  and  the 
cause  Is  brought  to  this  court  for  revision. 

The  charge  of  the  court  and  the  verdict  of 
the  jury  was  as  follows: 

Gentlemen  of  the  Jury :  This  case  will  be 
submitted  to  you  upon  special  issues,  and  your 
verdict  win  be  in  the  nature  of  answers  to 
questions  which  will  be  propounded  to  yon  by 
Uie  court  herein.  Vpoa  your  answers  to  these 
questions,  the  judgment  of  the  court  will  be 
entered.  Tou  are  instructed  that  the  burden 
of  proof  is  on  the  plaintiffs  to  prove  by  a  pre- 
ponderance of  the  testimony  the  material  al- 
legations in  their  petition,  and  unless  you  be- 
lieve from  the  evidence  that  tbe  plaintiffs  have 
go  proven  their  case,  you  will  answer  the 
issues  herein  submitted  to  you  against  them. 
You  are  charged  that  you  are  the  sole  and 
exclusive  Judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  given  to  their 
testimony.  Tou  qiust  receive  and  be  governed 
by  the  instroctions  from  the  court  as  given  you 
in  this  charge.  Tbe  plaintiffs  also  sued  the 
defendant  Houston  A  Texas  Central  Railway 
Company,  but  inasnnich  as  in  the  opinion  of 
tbe  conrt  the  evidence  does  not  show  that  the 
shipmenta  in  question  were  or  could  have  been 
damaged  while  in  said  railroad's  possession, 
and  does  not  show  any  liability  on  the  part 
of  said  company  in  any  of  the  particulars  al- 
leged by  pltuntiffs,  no  issue  aa  to  such  iompany 
is  or  will  be  BiobBiitted  to.  yon;   the  iaroes  be< 


ing  confined  to  the  queetioas  in  dimnte  be- 
tween the  plaintiffs  and  defendant  Joel  Bobin- 
Bon.  In  this  case  the  plaintifits,  S.  Samuels  & 
Co.,  sue  the  defendant  Joel  Robinson,  and  al- 
lege that  on  the  day  of  May,  1915,  the 

defendant  Joel  Robinson  sold  to  the  plaintifEs 
100  bales  of  good  pickings  and  represented  the 
100  bales  to  be  the  same  pickings  as  had 
previous  thereto  been  seen  by  the  agent  of 
plaintiffs  Jake  Pizer,  in  the  warehouse  of  de- 
fendant, in  Waco,  Tex.,  and  that  subsequently, 
upon  arrival  at  Houston  of  the  shipment  made 
by  tbe  defendant  Joel  Robinson  to  plaintiffs, 
to  fill  such  contract^  it  was  found  that  there 
were  only  31  bales  ot  good  pickings  of  the  qual- 
ity and  grade  as  seen  by  puuntius'  agent,  Jake 
Pizer,  and  that  the  remaining  68  bales  so  ship- 
ped by  defendant  Joel  Kobinaon  were  not  good 
picldiigs,  but  were  badly  damaged  and  rotten, 
and  known  as  paper  stock.  The  defendant  Joel 
Robinson  alleges  that  he  did  ship  to  plaintiffs, 
and  that  plaintiffs  received  tiie  Identical  100 
bales  of  pickings  that  liad  previously  been  seen 
by  plaintiffs'  agent,  Jake  Pizer,  and  denies  that 
he  misrepresented  said  pickings,  or  that  plain- 
tiffs purchased  same  relying  on  any  representa- 
tions of  defendant 

Siiecial  issue  No.  1:  From  the  evidence,  do 
you  or  do  you  not  find  that  in  the  purchase 
and  sale  of  the  100  bales  of  pickings  between 
plaintiffs  and  defendant  Joel  Robinson  that  it 
was  agreed  that  said  defendant  should  ship  to 
plaintiffs  100  bales  of  good  pickings?  In  an- 
swer to  this  question  you  wfll  say,  "We  find 
that  such  was  agreed,"  or  "We  find  that  snch 
was  not  agreed,"  according  as  you  may  find  the 
facts  to  be. 

"We  find  that  such  was  agreed. 

"J.  G.  Wells,  Foreman  Jury." 

Special  issue  No,  2 :  From  tbe  evidence,  do 
you  or' do  yon  not  find  that  in  the  purchase 
and  sale  of  the  100  bales  of  pickings  between 
plaintiffs  and  defendant  Joel  Robinson  that  it 
was  agreed  that  said  defendant  should  ship  to 
plaintiffs  100  bales  of  piddngs  that  plaintiflk' 
agent,  Jake  Pizer,  had  seen  in  defendant's 
warehouse  in  Waco,  Tex.?  In  answer  to  this 
question  you  will  say,  "We  find  that  such  was 
agreed,"  or  "We  find  that  such  was  not  agreed," 
according  as  you  may  find  the  facts  to  be. 

"We  find  snch  was  agreed, 

"J.  G.  Wells,  Foreman  Jury," 

Special  issue  No.  3:  The  plaintiffs  admit  that 
31  bales  of  the  shipment  to  them  by  defendant 
under  their  purchase  involved  herein  were  good 
pickings  and  the  kind  and  quality  as  seen  by 
their  agent,  Jake  Pizer.  Now  from  the  evi- 
dence, do  you  or  do  you  not  find  that  the  re- 
maining 69  bales  of  such  shipment  delivered  to 
plaintiffs  were  good  pickings?  In  answer  <» 
this  question  you  will  say,  "We  find  that  they 
were,''  or  "We  find  that  Uiey  were  not,"  as  yon 
may  find  tbe  facts  to  be. 

"We  find  that  they  were  not 

"J.  Q.  Wells,  Foreman  Jury." 

Spedal  issue  No.  4 :  Were  the  remaining  69 
bales  of  such  shipment  deUvered  to  plaintiffs 
the  identical  pickings  seen  and  inspected  by 
plaintiffs'  agent,  Pizer,  at  Waco?  You  will  let 
your  answer  be  either.  We  find  that  they  were," 
or  "We  find  that  they  were  not,"  as  you 
may  find  the  facts  to  be. 

"We  find  that  they  were  not. 

"J.  G.  WeHs,  Foreman  Jury." 

If  in  answer  to  the  preceding  questions  you 
have  stated  that  the  100  bales  of  pickings  were 
the  kind  agreed  on  between  plaintiffs  and  de- 
fendant and  that  same  were  the  identical  100 
bales  of  .pickings  which  were  examined  by 
plaintiffs'  agent,  Pizer,  in  Waco,  then  you  need 
not  answer  the  following  question  ;  but  if  yon 
have  answered  either  of  the  foregoing  questions 
in  the  negative— that  is  to  say,  either  that  tiA 
100  .bales  o<  pickings  were  not  the  kind  and 
quality  as  agreed  on.  between  plaintiffs  and  tba 
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defendant,  or  tbat  same  were  not  the  100  bales 
as  seen  and  inspected  by  plaintiffs'  agent,  Plzei:, 
at  Waco — then  state  in  answer  to 

Special  issue  No.  5:  What  damage,  if  any, 
have  plaintiffs  sustained  by  reason  thereof? 
You  will  let  your  answer  be  either,  "We  find 
that  plaintiffs  were  not  damaged,"  or  "We  find 
that   plaintiffs   were  damaged   in   the   siim   ot 

?1 ,"  stating  the  amount  that  you  may  find 
rom  the  evidence.  In  this  connection  you  are 
instructed  tbat  the  measure  of  damages,  if  any, 
would  be  the  difference  between  the  contract 
price  and  the  marltet  price  in  Houston  of  the 
goods  actually  received  at  the  time  and  place 
same  were  received. 

"We  find  that  plaintiffs  were  damaged  in  the 
sum  of  $1,318.67. 

"J.  G.  Wells,  Foreman  of  Jury." 

Special  issue  No.  6:  Did  plaintiffs  at  the  time 
and  prior  to  the  time  they  paid  the  draft  drawn 
against  them  by  defendant  have  notice  of  the 
actual  condition  of  said  pickings,  either  from 
information  derived  from  their  agent,  Pizer,  or 
from  defendant,  or  from  any  other  source?  You 
will  let  your  answer  be  either,  "They  did,"  or 
"They  did  not,"  as  yon  may  find  the  facts  to  be. 

"They  did  not 

"J.  G.  Wells,  Foreman  of  Jury." 

Special  issue  Na  7:  How  many  bales  of  good 
pickings,  and  how  many  bales  of  damaged  pick- 
ings, 2  any,  were  placed  by  the  defendant  on 
the  cars  at  Waco  for  shipment  to  plaintiffs  at 
Houston?    You  will  let  your  answer  be,  "We 

find  ttiere  were  bales  of  good  pickings, 

and  bales  of  damaged  pickings,"  insert- 
ing the  numlier  of  each  you  may  find  from  the 
evidence. 

"We  find  there  were  31  bales  of  good  pick- 
ings and  6d  bales  of  damaged  pickings. 

"J.  G.  Wells,  Foreman  Jury." 

Special  issue  No.  8:  Did  the  defendant  Bob- 
inson  make  any  false  representations  to  the 
plaintiffs  as  to  the  character  and  quality  of 
the  100  bales  of  pickings?  You  will  let  your 
answer  be  either,  '^e  did,"  or  "He  did  not,"  as 
you  may  find  the  facts  to  be. 

"He  did.      J.  O.  Wells,  Foreman  of  Jury." 

If  you  answer  the  last  question  in  the  nega- 
tive, yon  need  not  answer  the  succeeding  ques- 
tion ;  but  if  you  answer  the  same  in  the  af- 
firmative, then  state  in  answer  to 

Special  isspe  No.  9:  Did  the  plaintiffs  Sam- 
nela  &  Co.  rely  on  such  statement?  You  will 
let  your  answer  be  either,  "They  did,"  or  "They 
did  not,"  as  you  may  find  the  tacts  to  be. 

"They  did. 

"J.  G.  Wells,  Foreman  of  Jury." 

Special  issue  No.  10:  Did  the  plaintiffs  know 
at  the  time  they  paid  the  draft  to  defendant 
that  the  Taylor  pickings  were  included  in  the 
abipment  to  them?  You  will  answer  "They 
did,"  or  "They  did  not,"  as  you  may  find  the 
facts  to  be.  >-  . 

"Tliey  did. 

"J.  G.  Wells,  Foreman  of  Jury." 

The  first  assignment  Is  numbered  10,  and  Is 
as  follows: 

"The  court  erred  is  overruling  defendant's 
motion  for  a  new  trial,  because  Uie  verdict  of 
the  jury  was  unsustained  by  the  evidence,  and 
against  the  weight  and  preponderance  of  the 
evidence,  as  to  whether  or  not  the  6d  bales  of 
cotton  which  were  claimed  by  plaintiffs  to  be 
bad  were  the  same  bales  that  bad  been  seen 
and  inspected  by  Pizer,  the  agent  of  plaintiffs, 
who  examined  said  cotton,  when  the  evidence 
on  the  trial  conclusively  showed  that  Pizer  had 
seen  the  cotton  which  was  shipped  by  defend- 
ant to  plaintiffs." 

Tbe  all^atlOTi  ot  the  petition  was  as  fol- 
lows: 

•  "That  heretofore,  to  wit,  on  or  about  the  6{h 
4ay  <rf '  May,  1915,  the  defendant,  Joel  Bobin- 


son    represented    to  tiie  plaintiifs   and    to   fh« 

elaintiff  S.  Samuels  of  said  firm  that  he  had  on 
and  for  salie  in  his  warehouse  in  the  city  ot 
Waco,  McLennan  county,  Tex.,  100  bales  of 
good  cotton  pickings,  a  commodity  well  known 
in  the  cotton  trade,  as  being  a  marketable  grade 
of  cotton  picked  from  bales  of  cotton  withont 
damage  and  withont  what  is  known  as  paper 
stock  therein;  that  tiiese  representations  ^d 
been  made  on  or  about  said  date  and  for  several 
days  prior  thereto,  over  the  phone  in  conver- 
sation with  the  said  Samuels,  plaintiff  herein, 
the  said  S.  Samuels  then  being  in  the  city  of 
Houston,  Harris  county,  Tex. ;  and  that  on  or 
about  said  date,  the  agent  and  representative 
of  plaintiff  was  shown  by  defendant  Joel  Rob- 
inson 100  bales  of  pickings  in  his  said  ware- 
house '  in  the  city  of  Waco,  which  said  pidcings 
so  shown  to  said  agent,  to  wit,-  Jake  Pizer, 
were  good  pickings,  and  of  the  kind  and  char- 
acter represented  by  said  defendant  to  the  plain- 
tiffs: and  the  said  Joel  Robinson  also  represent- 
ed that  the  pickings  contained  in  his  said  ware- 
house were  of  the  kind  and  quality  so  seen  by 
said  representative." 

Said  petition  further  stated  that  in  re- 
liance upon  the. representations  of  appellant, 
the  appellees  purchased  tbe  said  100  bales 
of  good  pickings  represented  to  lie  of  the 
grade  as  represented,  and  were  the  idiutical 
bales  as  seen  by  the  agent  of  the  plaintlffa 

[1]  The  Issue  was  whether  or  not  the  cot- 
ton was  represented  as  being  good  i^c^ings, 
and  tbe  pickings  tbat  Mr.  Pizer  had  seen  in 
tbe  warehouse  of  the  defendant  at  Waco^ 
Tex.  The  court  In  its  charge  clearly  defines 
the  issue.  The  testimony  will  not  be  set  out 
at  length,  but  will  be  referred  to  briefly. 

Samuels,  the  plaintiff  who  made  tbe  con- 
tract of  purchase,  testified  that  tbe  purchase 
was  made  by  telephone;  Mr.  Robinson  being 
at  the  time  In  Waco,  and  be  in  Houston.  The 
witness  stated  that  Mr.  Pizer  bad  been  to 
Waco  and  examined  tbe  pickings,  and  made  a 
report  that  it  was  good  pickings.  Further  be 
tesUfied: 

"I  called  and  got  Mr.  Robinson  over  the 
phone,  and  I  asked  him  about  the  100  bales  of 
pickings  Mr.  Pizer  had  seen;  in  other  words, 
I  bought  from  him  the  100  bales  of  good  pick- 
ings, and  I  even  remarked,  'Be  careful  how 
you  ship  it;  I  want  the  good  pickings  Mr. 
Pizer  has  seen,'  so  he  sold  it  to  me  for  i  cents 
a  pound.  He  stated  to  me  he  was  sellins  me 
good  No.  1  pickings.  He  said  those  were  the 
same  pickings  that  Mr.  Pizer  had  seen.  I 
agreed  to  pay  him  4  cents  f.  o.  b.  Waco  for  it 
*  *  *  Relying  upon  getting  the  pickings  Mr. 
mzer  had  seen,  and  Mr.  Robinson  had  sold 
me,  I  paid  the  draft;  relying  upon  his  (Rob- 
inson's) representations.  *  •  •  I  had  a 
telephone  conversation  with  Mr.  Robinson  at 
the  time  I  bought  that  100  bales  of  pi<^ings 
from  him;  I  think  it  was  on  May  Cth,  or  the 
5th.  The  snbstance  of  that  telephone  conver- 
sation was,  he  sold  me  100  bales  ot  pidrings 
that  Mr.  Pizer  had  seen,  and  when  I  asked  him 
is  he  going  to  ship  me  the  pickings  that  Mr. 
Hzer  nas  seen,  and  he  said,  'I  am  going  to 
ship  you  good  pickings,  the  same  bales  Mr. 
Pizer  has  seen,'  and  Be  said,  'You  iast  leave 
it  to  me,'  and  I  left  it  to  him.  He  says  he  )■ 
going  to  ship  me  good  pickings ;  the  same 
pickings  whicn  Mr.  Pizer  has  seen,  whicli  were 
good  pickings.  I  was  relying  on  Mr.  I^zer,  and 
then  on  Robinson's  guarantee  in  order  to  help 
me  make  the  trade." 

Mr.  Pizer,  .the  agent  of  St.  Samuels  A 
Oo.,  stated  that  be  ekamljMd  tba  plddngs 
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bat  Mr.  Boblnson  had  in  Ma  war^ouse,  -and 
lasaed  them  up.  He  further  testifled: 
"He  had  about  104  or  105  bales  in  hia  ware- 
ouse,  and  I  called  his  attention  to  about  4 
r  5  bales  of  paper  stock  in  the  lot;  the  bal- 
nea were  No.  1  and  choice  pickings.  I  called 
is  attention  to  4  or  5  bales  of  paper  stock  in 
be  lot,  and  he  told  me  not  to  look  at  those  be- 
anse  they  did  not  go;  he  was  selling  good 
ickings.  I  made  three  ezaminatlomi  of  tfaem; 
Ite  iMckingB  I  saw  were  good  Na  1  pickinn. 
•  •  I  am  positive,  with  reference  to  the 
amber  of  bales  in  there,  that  there  was  not 
lore  than  104  or  106.  In  examinutg  that  eot- 
m  at  Waoo  I  did  not  see  any  pickings  that  I 
ad  previously  seen  at  Taylor,  lex.;  none  of 
bat  class  at  all.  In  my  judgment  it  would  not 
ave  been  possible  in  any  manner  for  those 
Taylor  pickings  from  the  time  I  saw  them 
here  to  have  oeea .  among  tlie  100  bales  that  I 
zamined  at  Waco;  those  Taylor  pickings  were 
oo  damaged  to  ever  make  No.  1  pickings  any 
jore.  1  am  positive  of  that  When  Mr.  Sam- 
lels  was  on  a  deal  with  him  about  a  month 
ater,  I  told  him  again  Mr.  Robteaon  had  100 
«les  of  No.  1  pickings  in  his  warehouse,  and 
hat  is  when  he  'bought  them." 

Mi8.  Katie  BoUnson,  wUe  of  the  defend- 
Mt,  teatifled  that  Mr.  Pleer  was  In  Waco  the 
at  of  April,  and  examined  the  cotton  In  the 
warehouse,  and  that  part  of  It  was  tbe  cot> 
on  shipped  from  Taylor,  Tex. 

Mr.  Jod  BoUnsoB,  the  defendant,  testlSed 
hat  the  40  bales  that  In  had  In  Taylor,  Tex., 
rere  shipped  to  Waoo  and  placed  in  Ills  ware- 
loase,  and  that  the  Taylor  idddngs  were  at 
he  same  plaee  when  Mr.  Pieer  came  Into  the 
rar^ooae  and  examined  the  plcikings,  and 
hat  he  sampled  them.  He  stated  that  in  the 
nnreraatian  over  the  phone,  In  whldi  tbe 
leal  was  made,  "the  Taylor  pickings  were 
oentloned  In  that  oonversatltm ;  I  told  him 
he  Taylor  pickings  Induded.  I  just  made 
hat  redaction  at  the  time  beeanse  I  was 
Igmlng  In  the  Taylor  plddngs."  On  croe»- 
txaminatioa  the  defendant  M^.  Robinson 
itated: 

"I  told  Mr.  Piser  when  he  was  there  that 
[  had  200  hales  in  all,  and  eonld  cAly  sell  him 
L50  bales;  that  I  couldn't  sell  him  those  50 
)alea  because  they  had  to  be  worked  over; 
:hat  is  what  I  told  Mr.  Pizer.  Mr.  Pizer  seen 
he  60  bales  in  Taylor,  and  he  examined  them 
n  my  warehouse  in  Waco.  I  was  not  offering 
o  sell  them  to  him.  He  examined  them  auy- 
vay.  I  think  he  took  samples  from  those,  too. 
[  am  not  positive  about  that.  I  thought  I  had 
!00  bales  in  my  warehoase  at  that  time,  but 
[  had  173.  I  saw  that  sample  of  stuff  that  Mr. 
Samuels  bad  there;  that  paper  stodc  or  jonk. 
[  didn't  ship  snch  stuff  as  that  I  didn't  see  it 
f  I  did.  I  wouldn't  have  shipped  stuff  like 
hat  for  pickings ;  no,  sir;  I  would  not.  I 
ihipped  just  what  Mr.  Samuels  bought.  I  am 
atisfied  I  didn't  see  any  such  stuff  as  was 
bown  before  this  jury.  If  I  had  known  that 
ituff  was  in  that  lot,  if  be  had  bought  it,  I 
voold  have  shipped  it  in  compliance  with  his 
mititet  He  bougbt  the  40  bales;  no,  sir; 
[  never  seen  such  stuff  as  that  That  is  pretty 
wd  stuff.  I  have  seen  pretty  bad  stuff  in  my 
ife.  *  *  *  I  never  sold  Samuels  good  pick- 
ngs.  I  think  I  would  not  have  shipped  it  to 
lim  under  a  contract  of  good  picking.  I  don't 
cnowi  I  would  not  If  he  had  bought  it,  I 
vould.  If  be  had  bonght  good  pK^ngs,  I  would 
lot  have  shipped  him  that  40  bales.  I  don't 
snow  if  Mr.  Fizer  saw  any  stuff  like  that  in 
ny  warehouse  or  not.    I  just  tamed  over  the 
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whole  warehouse  to  him  and  fnmlshed  him  a 
n^ro.  I  didn't  see  it  I  didn't  see  a  piece  of 
stuff  like  that  in  my  warehouse.  I  don't  see 
no  such  stuff  as  that  in  the  40  bales." 

He  further  tesdfled: 

"The  Taylor  pickings  were  good  pickings 
when  I  bought  it  I  bought  it  in  Jniy  from 
the  mayor  ^  the  town.  When  Mr.  Pizer  was 
there  it  was  wet.  They  had  had  it  out  in  the 
rain.  Vie  pickings  was  good,  but  it  had  to  tie 
worked  over.  Mr.  Piser  told  me  to  take  it  to 
Waco  and  work  it  over.  He  even  helped  me. 
I  told  him  I  was  going  to  take  it  to  Taylor 
and  work  it  over;  that  is  what  he  advised  me. 
I  said  I  would  do  it  I  knew  it  had  to  lie 
woriced  over  to  save  tliem;  to  make  them  good 
pickings." 

From  the  testimony  it  Is  dear  that  the  is- 
ane  was  sharply  drawn,  and  that  there  was 
a  sharp  conflict,  both  as  to  tbe  terms  of  the 
oontrAct,  and  as  to  tbe  pidUngs  wUdi  Mr. 
Pheer,  the  agent  of  plalntifls  had  se«u  in  the 
warehouse  at  Waco.  The  answer  of  the  jury 
bo  the  special  issue  resolyed  the  qnesttons  in 
fiaror  of  the  plaintiffs. 

We  are  of  opinion,  after  carefol  examina- 
tion of  the  testimony,  as  reflected  by  this  rec- 
ord, that  the  verdict  of  the  jury,  having  eyi- 
de&ce  to  sustain  it,  and  tlie  evidence  being  suUU 
dent,  In  our  opinion,  to  establish  that  the 
contract  as  found  by  tbe  jury  covered  100 
bales  of  good  pickings,  cannot  be  disturbed  by 
this  court  It  would  be  a  useless  consump- 
tion of  time  and  space  to  attempt  to  set  out 
the  testimony  of  the  various  witnesses,  and 
the  Inferences  to  be  drawn  therefrom,  and, 
as  before  stated,  we  Iiave  reached  the  con- 
clusion that  there  is  testimony  in  the  record 
to  sustain  the  condualon  readied  by  the  jury. 
Perhaps  It  may  not  be  conduslve,  but,  to 
aay  the  least,  it  is  sufficient  to  raise  the  Is- 
sue that  haa  been  determined  by  the  jury  in 
favor  of  appellees.  We  And  no  merit  in  the 
assignment,  and  the  same  Is  overruled. 

[2]  The  fourteenth  and  fifteenth  assign- 
ments of  error,  as  presented  by  the  brief  of 
appellant,  are  as  follows: 

(a)  "The  court  erred  to  the  prejudice  of  this 
defendant  in  rendering  judgment  against  this 
defendant  upon  the  verdict  of  the  jury  for  the 
reason  tliat  the  answers  of  said  jury  to  the 
issnes  submitted  to  it  by  the  court  are  con- 
tradictory, and  at  variance  in  this:  The  court 
in  special  Issue  No.  6  submitted  the  qoestioB 
as  to  whether  or  not  the  plaintiffs  at  the  time 
they  paid  defendant's  draft  knew  that  the  Tay- 
lor pickings  were  included  in  the  shipment.  To 
which  issue  the  jury  answered  that  plaintiffs 
did  know  such  fact" 

(W  "The  court  erred  in  rendering  judgment 
in  favor  of  plaintiffs  on  the  verdict  of  the  jury, 
and  especially  in  rendering  said  judgment  on 
special  issue  No.  10,  because  the  testimony  of 
the  witness  Piser  showed  that  he  had  seen  the 
Taylor  pickings,  and  knew  they  were  damaged, 
and  so  informed  his  prindpal,  the  plaintiff 
herein,  and  the  testimony  of  the  witness  S. 
Samuels  showed  that  be  knew  the  Taylor  pick- 
ings amounting  to  40  bales  were  damaged,  and 
all  of  the  testimony  showed  that  the  liiylor 
pickings  were  induded  in  said  shipment,  so  that 
tbe  jury  in  one  place  finds  that  at  the  time 
the  dr^t  was  paid,  plaintiffs  did  not  know 
that  any  of  said  cotton  was  damaged,  and  ia 
another  place  finds  that  olaintiffb  did  know  that 
said  cotton  was  damaged  at  the  time  the  draft 
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iras  paid,  which  answers  are  contradictory,  and 
irreconcilable,  as  shown  in  bill  of  exception 
No.  6." 

It  Is  contended  that  tiie  findings  of  the 
jury  under  special  issues  Nos.  6  and  10  pre- 
sent no  coutradlction,  and  are  in  no  wise 
irreconcilable;  in  that,  plaintiffs  may  hare 
known,  as  found  by  the  jury,  at  the  time  they 
paid  the  draft  of  the  defendant  that  the  Tay- 
lor pickings  were  included  In  the  shipment  to 
them,  and  yet  not  have  had  notice,  as  the 
jury  found,  of  the  actual  condition  of  such 
shipment,  either  from  information  derived 
from  their  agent  Pizer,  or  from  the  defend- 
ant, or  from  any  other  source,  and  that  in- 
asmuch as  the  plaintiffs  purchased  from  the 
defendant  100  bales  of  good  pickings,  to  be 
the  same  pickings  that  were  examined  by 
their  agent  Plzer,  In  defendant's  war^ouse 
at  Waco,  it  was  whoUy  Immaterial  whether 
they  knew  at  the  time  they  paid  the  draft 
ttiat  the  Taylor  pickings  were  Included  in 
the  shipment  to  them  or  not  The  contract 
did  not  expressly  exclude  Taylor  pickings, 
and  that  if  Taylor  pickings  complied  with  the 
kiud  and  quality  covered  by  the  contract,  the 
defendant  would  have  had  a  right  to  ship  the 
same. 

The  witness  Pizer  testified: 

That  he  saw  these  pickings  in  Taylor,  Tex., 
some  time  in  December,  1914,  and  that  at  that 
time  they  were  in  a  wet  and  damaged  condi- 
tion. "They  were  not  No.  1  pickings.  When  I 
left  Taylor  those  pickings  were  at  the  compress. 
I  didn't  have  any  more  to  do  with  them  after 
I  examined  them  at  that  time." 

He  further  states: 

That  m  bis  judgment  it  would  not  have  been 
possible  for  the  Taylor  pickings  to  have  been 
among  the  100  bales  he  examined  at  Waco,  for 
they  were  too  far  damaged  at  that  time  to 
have  ever  made  No.  1  pickings  any  more,  "Mr. 
Kobinson  said  there  that  day  they .  were  No.  1 
pickings;  said,  'That  water  don't  go  in  but  a 
lew  inches,'  bnt  I  said,  'That  hurts  them,  un- 
less you  break  the  bales  open  and  dry  them  out 
and  rebale  them';  and  he  said,  'I  think  I  will 
do  that;  I  will  go  to  reworking  them.'  That 
is  as  far  as  I  talked  to  him  about  it.  He 
didn't  go  down  to  the  depot  and  make  out  a 
bill  of  lading  and  get  the  freight  agent  to  check 
them  out.  He  left  me  and  went  up  to  buy 
some  loose  there.  I  don't  know  whether  he 
shipped  them  out  that  day  or  not.  That  is  the 
last  I  beard.  There  was  nothing  said  about 
them  t>eing  shipped  to  Waco.  He  said  be  was 
going  to  rework  them." 

Samuels  testified: 

That  he  did  instruct  his  man,  Pizer,  to  call 
npon  the  defendant  about  the  date  of  the  letter 
in  evidence,  to  wit,  November  29,  1914,  and 
that  his  man  told  him  that  Bobinson  had  a 
lot  of  pickings  at  Taylor  which  would  turn 
to  paper  stock,  if  it  stayed  there  much  longer. 
"He  didn't  tell  me  it  was  wet.  If  it  stays 
out  in  the  weather  three  or  four  months,  it 
will  turn  to  paper  stock.  I  don't  think  they 
were  ready  to  turn  into  paper  stock  at  the 
time  he  saw  them,  but  they  would  if  they 
stayed  long  enough.  I  didn't  deal  with  Mr. 
Robinson  about  the  Taylor  pickings  at  that 
time,  and  no  other  time. 

He  stated  ftirther  that: 

The  Taylor  pickings  would  have  to  be  "re- 
worked to  make  pickmgs  at  the  time  my  man 
seen   them."    "Speaking    about    working   pidt- 


r  io^  it  depends  ,on  what  It  is  whether  it  is 
necessary  to  rework  No.  1  pickings.  This  No.  1 
pickings  right  here  by  me  has  been  worked." 

He  stated  that  the  Taylor  pickings  were 
not  mentioned  to  him  over  the  phone  at  the 
time  he  made  the  purchase.  He  farther 
stated  that  Mr.  Robinson  guaranteed  the 
pickings  "to  be  good  pickings." 

From  the  testimony  It  will  be  seen  that  the 
Taylor  pickings  were  examined  at  Taylor, 
Tex.,  la  November,  1914,  and  at  the  tinte  tber 
were  wet,  and  Plzer,  agent  of  the  plaintiffs, 
advised  the  defendant  to  rework  the  pick- 
ings; that  the  defendant  thought  they  were 
good  pldiings.  Therefore  the  findings  of  the 
jury  would  be  consistent  if  It  Is  remembered 
that  from  the  testimony  the  jury  could  have 
reached  the  conclusion  that  the  Taylor  pick- 
ings bad  been  moved  to  Waoo  and  reworiied. 
and  that,  although  the  plaintiff  knew  that  the 
Taylor  pickings  w&ee  Included,  tbey  did 
not  know  that  they  had  not  been  reworked, 
or  that  their  condition  was  sudi  as  to  be 
worthless  and  rotten  paper  stock;  and  even 
with  knowledge  that  the  Taylor  pii^lngs 
were  Included,  plaintiffs  did  not  have  notice 
of  the  real  condition  of  thesUpmmt.  We  be- 
lieve that  plaintiffs  bad  a  right  to  rely  upon 
tbe  contract,  and  that  the  piddngs  were  of 
the  kind  and  quality  wlildi  he  had  purchased. 
The  suit  in  this  case  was  predicated  only 
upon  the  difference  in  the  contract  price  and 
the  market  value  of  the  commodity  deUrered. 

A  careful  examination  of  the  entire  record 
convinces  us  that  there  is  no  such  conflict 
In  the  findings  as  would  cause  a  reversal  ot 
this  case.    The  assignments  are  overmled. 

[3]  By  the  sixteenth  assignment,  oomplalnt 
is  made  that  the  court  erred  to  the  p>rejadice 
of  appellant  In  rendering  judgmoat  against 
appellant  for  damages  based  upon  69  bales 
of  damaged  pickings  for  the  reason  that  the 
finding  of  the  jury  in  answer  to  special  Issae 
No.  10  shows  that  at  the  time  the  draft  was 
paid  by  plaintiffs,  they  knew  that  the  40  bales 
of  Taylor  pickings  which  were  damaged  were 
included  in  said  shipment,  and  therefore 
plaintiffs,  if  entitled  to  recover  at  all,  are 
only  entitled  to  recover  damaE:es  based  upon 
29  bales  of  damaged  cotton,  all  of  which 
matters  were  called  to  the  attrition  of  the 
court  In  the  motion  for  a  new  trlaL 

The  propoisitlon  Is: 

"If  appellant  was  guilty  of  frand  in  ship- 
ping cotton  that  was  not  up  to  the  contract; 
such  as  the  Taylor  pickings,  and  if  before  they 
paid  the  draft  appellees  knew  that  said  cot- 
ton had  been  shipped  to  them,  which  was  not 
up  to  contract,  and  if,  knowing  snob  fact,  ap- 
pellees paid  the  draft,  then  they  have  no  cause 
of  action  for  damages  aninst  appellant,  and 
cannot  recover  anything  hy  reason  of  liaving 
purchased  the  Taylor  pickings." 

On  the  contrary,  it  U  urged  that  the  Jury 
having  found  that  the  agreement  between  the 
plaintiffs  and  the  defendant  was  that  the 
defendant  should  ship  the  plaintiffs  109 
bales  of  good  pickings,  and  should  ship  the 
100  hales  that  plaintiffs'  agent  Plzer  had  seen 
In  the  defendant's  warehouse  at  Waco^  Tex« 
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the  plalntUTs  bad  a  right  to  rely  upon  the 
I»erformance  of  the  contract  by  defendant, 
and,  even  with  the  knowledge  that. the  Tay- 
lor picUngB  were  Included  In  the  shipment, 
at  the  time  they  paid  the  draft,  they  had  the 
right  to  assume  that  the  Taylor  pickings 
would  conform  to  the  teriAs  ot  the  contract, 
and  that  the  evidence  shows  that  as  soon  as 
the  plaintiffs  ascertained  the  condition  of  the 
shipment,  they  refused  to  accept  the  same 
as  being  in  compliance  with  the  contract,  and 
demanded  retmbursement ;  and  the  fact  that 
the  plaintiffs  paid  the  draft  in  reliance  upon 
the  defendant's  representatlona,  without  har- 
Ing  an  opportunity  to  examine' the  shipment, 
would  not  deprive  them  of  the  right  to  re- 
ject the  same  as  soon  as  the  shipment  was 
examined  and  not  found  in  accordance  wttn 
the  contract  and  representations,  and  to  sub- 
seauently,  upon  defendant's  refusal  to  repay 
the  amount  paid,  dispose  of  said  shipment 
and  hold  defendant  for  the  damage. 

There  were  no  exceptions  to  the  diarge 
of  the  court,  tjnder  special  issues  Noe.  1,  2, 
3,  and  4,  the  Jury  found  that  appellant  agreed 
to  ship  plaintiffs  100  bales  of  good  pickings, 
and  the  pickings  that  plaintiffs'  agent  3, 
Plzer  had  seen  in  appellant's  warehouse  at 
Waco,  Tex.,  and  that  69  bales  of  the  cotton 
Shipped  were  neither  good  pickings,  nor  the 
pickings  seen  or  so  inspected  by  said  agent 
at  Waca  In  answer  to  special  Issue  No.  6, 
the  Jury  found  that  plaintiffs  did  not  have 
notice  from  any  source  of  the  condition  of  the 
pickings  at  the  time  the  draft  was  paid,  and 
In  answer  to  special  issues  S  and  9  found 
that  defendant  made  certain  representations 
to  the  plaintiffs  as  to  the  character  and  qual- 
ity of  the  100  bales  of  pickings,  and  that  the 
plaintiffs  relied  upon  the  same. 

From  the  evidence  it  appears  that  the  draft 
Introdaced  was  paid  on  the  14th  day  of  May, 
1915 ;  that  the  100  bales  were  shipped  on 
May  13, 1915;  and  that  the  shipment  arrived 
in  Houston  about  May  20,  1915,  indicating 
that  the  draft  was  paid  before  the  shipment 
Govild  have  been  examined.  The  plaintiffs 
wired  the  defendant  by  telegram  on  &Iay  20, 
1915,  as  follows: 

"Hnndred  bales  pickings  arrived.  Tbey  are 
not  what  our  man  examined  there.  We  are 
holding  same  laubject  to  your  order.  Tou  must 
reimburse  us  for  amount  you  drew  on  us  and 
freight  charges.    Particulars  mailed." 

On  June  7th  plaintiffs  wrote  the  defendant, 
again  demanding  reimbursement 

As  heretofore  stated,  the  Taylor  pickings 
had  been  examined  by  Plzer  in  November  or 
December,  1914,  and  from  that  time  until 
the  draft  was  paid,  it  does  not  appear  tliat 
any  further  examination  was  made  by  him, 
or  that  he  knew  of  their  condition.  It  is 
evident  that  the  Taylor  pickings  may  have 
undergone  dbanges  from  the  time  Plzer  saw 
them  before  the  payment  of  the  draft  It 
is,  however,  plain  that  as  soon  as  plain- 
tiffs learned  of  the  condition  of  the  ship- 
ment, tUey  notlflad  defendant-  by  trtegram. 


and  defendant  was  asked  to'  reimburse  the 
plaintiffs,  and  upop  his  refusal  suit  wad 
sun.  No  profit  was  asked,  and  therefore 
defendant  could  sustain  no'  loss,  as  he  gets 
the  value  of  the  pro'duct  A  careful  examl- 
dation  will  show  that  there  is  no  merit  in  the 
assignment,  and  therefore  the  same  is  over- 
ruled. 

[4]  The  first  and  second  assignments  of  err 
ror  nT«  as  follows : . 

(a)  "The  court  erred  to  the  prejudice  of  this 
dMendant  in  excluding  from  the  evidence  the 
telegram  of  plaintiffs  to  the  defendant,  of  date 
May  8,  1915,  upon  objection  of  counsel  for 
plaintiffs  as  shown  by  bill  of  exception  No.  1." 

(b)  "The  court  farther  erred  in  excluding  said 
telegram  for  the  reason  that  said  telegram  re- 
lated to  the  matters  in  controversy,  tended  tp 
sustain  defendant's  contentions,  and  further 
showed  that  plaintiffs  requested  of  this  defend- 
ant to  make  a  false  bill  of  lading  in  having 
his  cotton  shipped  as  linters,  showed  generally 
that  he  was  not  a  witness  whose  testimony 
should  be  credited  by  the  jury,  as  it  constituted 
a  part  of  the  transaction  of  which  plaintilb 
now  complain  in  bill  of  exceptions  No.  1." 

Hie  bill  is  as  foUlowa: 

"Be  it  remembered  that  on  the  trial  of  the 
above  entitled  and  numbered  cause,  defendant 
Joel  Bobinsun  offered  in  evidence  the  following 
telegram:  'Houston,  Texas,  May  6^  1915.  Joel 
Robinson.  Letter  rec'd.  If  you  will  wire  low- 
est pilce,  landed  Hoaston,  may  be  able  to  trade 
with  you.  You  can  ship  as  Unters.  [Signed] 
S.  Samuels  &  Co.'  And  when  said  telegram  vrag 
offered  in  evidence,  objection  was  made  to  its 
introduction  by  eonnsel  for  plaintiffs  on  the 
ground  that  the  same  was  iitelevant  and  im- 
material, which  objection  was  sustained  by  the 
court  and  said  telegram  was  eicliided,  to  which 
ruling  of  the  court-  the  said  defendant  then  and 
theire  excepted,  and  here  and  now  tenders  his 
bill  of  exo^tions,  and  asks  that  the  same  be 
allowed." 

We  have  tried  faithfully  to  find  relevancy 
in  the  proposed  testimony,  but  have  utterly 
failed  to  do  so.  It  seems  that  the  view  of 
appellant  is  that  the  telegram  was  an  attempt 
to  perpetrate  fraud  on  the  railroad  by  Sam- 
uels ft  Co.,  because  linters  are  entitled  to 
a  lower  freight  rate  than  pickings,  and  this 
telegram  shows  that  aM>eUees  were  rea'dy  to 
engage  Id  any  fraud  which  might  be  profit- 
able to  them.  No  attempt  is  made  to  show 
that  there  was  any  relation  whatever  be- 
tween the  contract  made  over  the  phone  by 
the  parties  and  to  the  telegram  offered  in 
evidence.  There  is,  to  say  the  least  of  it. 
In  any  view  that  may  be  taken,  no  relevancy 
and  no  materiality  to  the  matters  in  contro- 
versy here.    The  assignments  are  overruled. 

[fi]  As  shown  by  the  brief  of  appellant, 
the  third  and  fourth  assignments  of  error 
complain  as  follows: 

(a)  "The  court  erred  to  the  prejudice  of  this 
defendant  in  refusing  to  permit  counsel  for 
defendant  to  cross-examine  plaintilT  S.  Sam- 
uels as  to  what  said  Samuels  bad  done  with 
the  paper  stock  or  cotton  in  question,  for  the 
reason  that  the  said  Samuels  had  testified  that 
said  paper  stock  or  cotton  was  worth  only  one 
cent  a  pound,  and  this  defendant  bad  the  right 
to  cross-examine  him  fully  as  to  all  matters 
which  would  throw  any  light  on  the  va\ne  of 
said  cotton,  and  the  court  erred  in  refusing 
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tbis  defendant  t^V^  rlg^t  to  cross-exaiaiiie  Mid 
plaintiff,  as  shown  by  bm  of  exceptions  No.  2." 
(b)  "The  conrt  further  erred  In  refusing  this 
defendant  the  ri^t  to  cross-examine  said  plain- 
tiff as  to  what  be  had  done  witb  the  cotton 
which  he  claims  was  damaged  after  he  had  ex- 
pressed his  opinion  that  it  was  worth  only  oi\e 
cent  a  pound,  because  this  defendant  had  the 
right  under  the  law  to  thoroughly  search  the 
memory  and  conscience  of  plaintiff  to  see  wheth- 
er he  was  telling  the  truth  about  the  value  of 
said  cotton.  Said  plaintiff  would  have  answei^ 
ed  that  he  did  not  know'  anything  about  what 
he  had  done  with  said  cotton,  and  woold  have 
concealed  from  the  court  and  jury  all  informa- 
tion as  to  what  he  had  received  from  said  cot- 
ton, and  his  testimony  would  have  shown  that 
be  was  unworthy  of  bdief." 

The  bill  of  exceptions  Is  as  follows : 

"Be  it  remembered  that,  on  the  trial  of  the 

fbove  entitled  and  numbered  cause,  when  plain- 
iff  S.  Samuels  was  on  the  witness  stand,  coun- 
sel for  defendant  on  cross-examination  asked 
him,  the  said  Samuels,  what  he  did  with  the 
paper  stock  be  had  received  from  Robinson. 
The  plaintiff  by  counsel  objected  to  any  answer 
being  made  by  plaintiff  to  said  question  on  the 
ground  that  said  question  was  irrelevant  and 
immaterial,  which  objection  was  sustained  by 
the  court,  and  the  said  plaintiff  S.  Samuels 
was  not  permitted  to  answer  said  question,  to 
which  action  of  the  court  said  defendant  by 
counsel  then  and  there  in  open  court  excepted, 
and  here  and  now  tenders  his  bill  of  exception, 
and  asks  that  the  same  be  allowed." 

No  attempt  la  made  to  show  what  was  ex- 
pected to  be  proven,  and  In  onr  opinion  the 
market  value  would  not  be  dependent  upon 
what  'disposition  the  plaintiffs  may  bave 
made  of  the  shipment.  The  Issue  submitted 
In  connection  with  the  court's  charge  was: 
"What  damage,  U  any,  h9.ve  plaintiffs  sus- 
tained by  reason  thereof?"  In  this  connec- 
tion the  Jury  was  instmcted  as  follows: 

"In  this  connection,  yon  are  instructed  that 
the  measure  of  damages,  if  any,  would  be  the 
difference  between  the  contract  price  and  the 
market  price  in  Houston  of  the  goods  actually 
received  at  the  time  and  place  same  were  re- 
ceived." 

No  exceptions  were  taken  to  the  charge  of 
the  court,  and  we  are  unable  to  see  how  the 
issue  could  be  in  any  wise  affected  by  what 
was  done  with  the  shipment  in  question.  If 
the  plaintiffs  had  sold  the  cotton  and  received 
less  than  the  market  value  therefor,  it  would 
bave  been  inadmissible,  for  the  defendant's 
liability  would  not  have  been  thereby  in- 
creased. The  market  value  of  the  stuff, 
therefore,  was  In  no  wise  dependent  on  what 
became  of  the  stuff  Itself.  We  find  no  merit 
In  the  assignments,  and  they  are  therefore 
overruled. 

[6]  Complaint  was  made  by  the  fifth  as- 
signment that  there  was  error  In  the  court 
sustaining  the  objection  of  plaintiff's  counsel 
In  cross-examination  of  the  witness  Plzer  as 
to  the  matters  contained  in  bill  of  exception 
as  follows : 

"Be  it  remembered  that,  on  the  trial  of  the 
above  cause  when  Pizer,  witness  for  plaistifiCs, 
was  on  the  stand  and  on  cross-examination  de- 
fendant by  counsel  called  his  attention  to  the 
letter  from  plaintiffs  to  defendant,  dated  April 
17,  1915,  whicb  letter  stated  that  a  great  many 
of  this  defendant's  boles  of  cotton  would  have 


to  be  reworked,  and  when  ^  wjteass  Piser 
had  testified  that  only  4  or  5  bales  needed  to 
be  reworked,  he  was  asked  the  question  how 
he  explained  the  difference  between  bis  state- 
ment and  the  statement  in  the  said  letter  from 
S.  Samuels  &  Co.,  to  defendant,  the  questioos 
and  answers  thereto  were  objected  to  by  plain- 
tiffs as  being  irrelevant  and  immaterial,  and 
ftirtlter  that  tiUs  WltneM  could  not  tell  what 
was  In  the  mind  or  oonteaoplation  of  Samuels 
A  Co,,  whidi  objections  were  sustained  by  the 
court  and  said  evidence  excluded,  to  which  rul- 
ing of  the  court  defendant  by  counsel  at  the 
time  escepted,  and  here  and  now  tenders  bis 
bill  of  exception,  and  asks  that  the  same  be  al- 
lowed." 

Oomplalat  ia  made  because  of  an  alleged 
dlfferenee  between  a  statement  made  by  the 
witoflss  and  atatwnent  ma'de  In  the  letter, 
not  from  wltneas>  but  from  plalntiffa.  No 
connection  is  shown,  and  neither  was  it 
shown  that  the  witness  knew  or  had  any 
knowledge  or  had  anything  to  do  with  the 
statement  of  plaintiffs  in  their  letto:.  It 
was  deariy  (BRdmisalblei.  The  aaalsmnent 
is  overruled. 

[I]  The  seventh  and  eighth  assignments  of 
error  are  as  follows : 

(a)  "The  court  erred  to  the  prejadice  at  tlds 
defendant  in  sustaining  the  objection  of  ooonsd 
for  plaintiffs  to  the  testimony  of  the  witness 
Baker  Hoskins,  in  answer  to  the  fifth,  sixth, 
seventh,  and  eighth  direct  interrogatories  for 
the  reason  that  said  evidence  tended  to  show 
the  number  of  bales  of  cotton  in  defendant's 
warehouse  at  Waco,  and  the  condition  thereof, 
prior  to,  at,  and  subsequent  to  the  time  said 
cotton  was  examined  by  said  Fixer,  and  be- 
cause said  answer  tended  to  contradict  the 
testimony  of  said  Pizer,  and  the  exclusion  of 
said  answer  was  prejudicial  to  this  defendant." 

(b)  "The  court  erred  to  the  prejudice  of  tliis 
defendant  in  sustaining  the  objection  of  the 
counsel  for  plaintiffs  to  the  testimony  of  tlie 
witness  Bakier  Hoskins  in  answer  to  the  third 
croes-interrogatory  propounded  to  him,  for  the 
reason  that  the  same  tends  to  oontradiet  the 
testimony  of  the  witness  Pizer  as  to  the  num- 
ber of  bales  in  defendant's  warehouse  and  tfa« 
condition  thereof,  at,  prior  to,  and  subeequent 
to  the  time  same  was  examined  by  the  witness 
Pizer,  and  for  the  reason  tliat  said  testimony 
tends  to  sustain  the  testimony  of  the  dtfendant 
Robinson  that  plaintiffs  paid  a  lower  price  for 
the  cotton  bought  from  this  defendant  than 
did  the  witness  Hoskins,  because  of  the  fact 
that  the  cotton  sold  to  plaintiffs  was  sold  at 
a  lower  price  than  sold  to  the  witness  EUxskins." 

The  .bill  shows  the  f  ollewing : 

**The  following  is  the  fifth  interrogatory  and 
the  answer  thereto:  Interrogatory:  State 
whether  Mr,  Robinson  told  you  anything  about 
any  of  the  cotton  being  shipped  In  from  any 
other  town,  and,  if  so,  what  town  did  he  say 
it  had  l>een  shipped  from,  and  how  many  bales 
did  he  say,  if  any,  had  been  shipped.  Answer : 
Mr.  Robins<m  told  me  tliat  some  of  tbia  cot- 
Xan  had  been  shipped  in  from  Taylor,  and  S. 
Samu^  &  Co.'s  man  had  been  there  ana  figured 
on  buying  the  lot  of  cotton.  I  do  not  remem- 
ber what  number  of  bales  he  told  me  had  been 
shijwed  in  from  Taylor. 

''The  following  is  the  sixth  interrogatory  and 
the  answer  thereto :  Interrogatory :  If  you 
bought  any  of  said  cotton,  for  whom  did  yon 
buy  it?  Answer:  I  bought  100  bales  of  the 
cotton  from  Joel  Robinson,  the  same  to  be  Ko. 
1  pickings. 

"The  following  is  the  seventii  interrtmtory 
and  the  answer  mereto:  Intermgatoiy:  if  Joel 
Robinson  said  SMTthing  »»  t»  who  he  was  going 
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»  aell  tite  baluM  of  8*id  aKtan;  than  state 
lk«  name  of  the  party  be  proposed  to  a^  it  to. 
^Tis-wer:  He  told  me  Wore  I  bought  any  of  the 
^otrton  from  kim  that  he  bad  been  ttvaiog  on 
lellinc  the  whole  lot  t»  S.  Samadla  &  Oo.,  and 
iCter  I  had  bought  the  100  bales  he  told  me 
:bat  be  was  going  to  sell  a  certain  number  of 
tales  to  8.  Samnels  &  Oo.,  and  that  if  I  did 
lot  need  the  whole  100  bales  at  tbia  time  that 
le  would  like  to  reserve  81  bales  so  that  he 
M>uld  complete  the  nnmber  of  balea  that  he 
i&d  sold  to  Samuels  A  Od.,  which  I  did.  I  re- 
lei^ed  at  tiiia  time  60  bales,  and  he  afterwards 
lelivered  the  ether  81  to  me. 

"The  fcdlowiDg  is  the  eie^th  iaterrotatpry 
gmd  the  answer  liiereto:  Interrogatory:  How 
mcixiy  bales  of  eotton  did  you  take  from  said 
«7B.n»ouse7  Answer :  I  took  60  bales  from  the 
warehoose  at  this  time. 

"The  fcdlowing  is  the  third  croBa-interrogatory 
and  answer  thereto:  Interrogatory:  What  piiee 
did  yon  pay  Joel  Bdnnson  for  dte  68  bales 
delivered  to  you?  Answer:  I  think  that  it  was 
4^  cents  per  pound,  bat  am  not  positiTe  of 
tbis ;  it  mfeht  have  been  5^  cents  per  pound ; 
I   could  look  up  my  records  and  tell  exactly." 

All  of  this  testimony,  as  shown  by  the  bill, 
'vras  bearsay,  irreleyant,  and  Immaterial,  and 
not  made  In  the  presence  of  tbe  plaintiffs. 
Xbere  was  no  mistake  on  the  port  of  tbe 
court  In  snatalnlng  the  objection.  Tbe  as- 
signments are  OTerroled. 

Tbe  last  proposition  seems  to  be  a  blanket 
prc^xMition,  and  says  that  the  evidence,  if 
not  conclnslvely  to  the  effect  that  the  defend- 
ant agreed  to  sell  the  plaintiffs  100  bales  of 
good  pickings,  certainly  raises  tbe  issue  of 
fact  for  determination  by  the  Jury. 

We  have  examined  oarefnlly  this  entire 
record.  There  is  no  doubt  in  oar  minds  that 
the  appellant  has  received  a  fair  and  im- 
partial trial.  The  matters  were  presented 
to  the  Jory,  and  have  been  found  against  the 
contention  of  appellant  We  have  heretofore 
stated  that  the  answers  of  the  Jury  were  oon- 
sistent,  easily  recondlable,  and  there  .was  no 
error  on  the  part  of  the  court  in  entering  the 
Judgment  upon  the  verdict  of  the  Jury,  and, 
therefore,  tbe  record  reflecting  no  matesial 
error  snch  as  would  warrant  this  coort  in 
reversing  this  cause,  the  judgment  of  the 
lower  court  is  in  all  things  affirmed.  It  is  so 
ordered. 


GOMMERCIAIi  GUAKANTI  STATE  BAKE 

V.  CREWS. 

(Court  o(  (Svil  Appeals  of  Ttezas.    Beaumont. 

JoM  22.  1»17.) 

1.  CoKPoaATiowB  «w90(l)— Stock— IBBOT  oi- 

OR    SUBBCBIPnON    FOB. 

Where  the  company  had  never  been  Incor- 
porated, and  the  stock  was  not  to  be  delivered 
until  the  notes  were  paid,  notes,  reciting  that 
they  were  given  for  stock  in  the  company, 
were  not  nven  for  stock  issued  in  a  corpo- 
ration, within  the  meaning  of  the  Constitution 
and  statutes  making  notes  so  issued  invalid. 

[Ed.  Note.— For  other  cases,  see  Corporotions, 
Cent.  Dig.  |  444.] 

2.  Bnxs  AND  Notes  4s»842— Notiob  or  Dk- 
raNBXS— Btidbrck. 

Becital  in  a  note  that  it  is  one  of  a  series 
given  for  stock  in  tbe  S.  Company  did  not  give 


pnaabsser  notioe  of  aay,.  deSenses  that  could 
he  nulged  agaiast  the  origiaal  payees. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f|  88e-841.] 

3.  Bnxs  AND  Nona  4=>327— Innocent  Pub' 

CHASXK. 

One  who,  without  knowledge  or  informar 
don  of  any  defense  against  the  original  holder, 
purchases  a  note  for  value  before  maturity,  is 
protected  as  an  innocent  holder. 

[Bd.  Note.— For  other  cases,  see  Bills  sjid 
Note%  Cent  Dig.  |  792.1 

Appeal  from  Naoogdodies  County  Covirt; 
J.  r.  Pernstte,  Jndga 

Suit  by  the  Oommerdal  Guaranty  State 
Bank  against  IJ.  O.  Orews.  Judgment  for  de- 
fendant, and  plainttS  aK)eal8.  Reversed  and 
rendered. 

Blonnt  &  Strong,  of  Nacogdoches,  for  ap- 
pellant S.  M.  Adams,  of  Nacogdoches,  for 
appellee. 

KING,  J.  Appellant  brought  this  suit  In 
the  county  court  of  Niacogdoches  county  on 
two  promissory  notes  executed  by  appellee, 
of  date  June  2,  1913,  for  the  sum  of  ^00 
each,  payable  to  B.  F.  Moore  and  J.  0. 
Marshall,  or  order,  and  due  November  1, 
1914,  and  November  1,  1915,  respectively,  al- 
leging that  it  became  the  owner  of  said  notes 
before  maturity,  paying  value  therefor.  Ap- 
peUee  answered  that  said  notes  were  execut- 
ed to  said  Moore  and  Marshall  for  stock  In 
the  Sacul  Gin  &  Manufacturing  Company, 
and  that  said  stock  was  never  Issued  to  de- 
fendant, and  that  therefore  the  ooosideratlon 
of  said  notes  failed,  and  further  that  the 
bank  was  not  an  innocent  purchaser  for 
value  without  notice.  Appellant  in  its  sup- 
plemental petition,  alleged  that  It  was  an 
Innocent  purchaser  and  holder  of  snld  notes 
before  maturity  for  value,  without  notice  of 
the  defenses  urged  by  defendant  Tbe  case 
was  tried  before  the  court  without  the  aid  of 
a  jury,  and  judgment  rendered  in  favor  of 
defendant  The  trial  court  filed  the  follow- 
ing condnsions  of  fact  and  of  law: 

"Gonclnsions  of  Fact. 

"I  find  that  defendant,  H.  C.  Crews,  on  the 
2d  day  of  Jnne,  1913,  made,  executed,  and  de- 
livered to  B.  F.  Moore  and  J.  C.  Marshall  his 
three  promissory  notes,  payable  to  B.  F.  Moore 
and  J.  C.  Marshall  or  order;  and  I  further  find 
that  the  plaintiff,  the  Commcrdal  Guaranty 
State  Bans  of  Nacogdoches,  Texas,  before  tbe 
maturity  thereof  and  for  a  valuable  considera- 
tion paid  at  the  time  of  said  purchase,  pur- 
chased and  is  now  the  owner  of  two  of  said 
promissory  notes  so  made  and' executed  by  said 
defendant,  Crews;  said  two  notes  so  purchased 
and  owned  by  said  plaintiff  being  of  the  tenor 
and  effect  as  follows: 
"  '$100.00.  Sacul,  Texas,  6/2/1913. 

"  'Nov.  1,  1914,  after  date,  for  value  receiv- 
ed, I  promise  to  pay  to  B.  F.  Moore  and  J.  C. 
Marshall,  or  order,  one  hundred  dollars  at 
Sacul  Guaranty  State  Bank,  to  bear  interest 
at  the  rate  of  8  per  cent,  per  annum  from  date, 
and  further  hereby  agree  that  if  this  note  is 
not  paid  when  due  to  pay  all  cost  necessary 
for  rarflection,  including  ten   per  cent   for  at- 
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torney'a  fees.    This  note^  is  one  of  a  series  of 
three  notes  given  for  stock  in  the  Sacnl  Gin 
&.  Mfg.  Co. 
'"No.  2,  [Signed]    H.  G.  Orewfc' 

"  '$100.00.  Saeol,  Tex.,  6/2/191S. 

"  'Nov.  1,  1916,  after  date,  for  value  received, 
I  promise  to  pay  to  B.  P.  Moore  and  J.  C. 
Marshall,  or  order,  one  hundred  doUars  at 
Sacul  Guaranty  State  Bank,  to  bear  interest  at 
the  rate  of  8  per  cent,  per  annum  from  date, 
and  further  hereby  agreo  that  if  this  note  is 
not  paid  when  due  to  pay  all  costs  necessary 
for  collection,  includinj;  ten  per  cent,  for  attor- 
ney's fees,  llis  note  is  one  of  a  lieries  of  t^reo 
notes  given  for  stock  in  the  Sacol  Gin  & 
Mfg.  Go. 

'• 'Oue  11-1-1916.       [Signed}    H.  a  Crows. 

••  'No.  3.' 

"I  further  fin^  that  at  the  time  of  the  pur- 
chase of  said  two  above-described  notes  by  said 
Commercial  Guaranty  State  Bank,  plaintiff, 
that  said  notes  were  at  said  time  delivered  to 
said  bank  by  said  B.  F.  Moore  and  J.  O.  Mar- 
shall, and  that  said  B.  F.  Moore  and  J.  O. 
Marshall  .at  said  time  duly  indorsed  each  of  said 
notes  by  writing  their  names  across  the  back 
thereof  in  the  following  manner:  'B.  F.  Moore — 
J.  C.  Marshall.'  I  further  find  that  said  Cova- 
mercial  Guaranty  State  Bank,  plaintiff,  did  not 
purchase  the  other  note,  whicn  was  executed 
by  said  Crews  to  said  B.  F.  Mooro  and  J.  C. 
Marshall,  and  at  the  time  of  its  purchase  of 
the  above  two  described  notes  knew  nothing  of 
the  ezecntion,  or  of  the  contents,  condition,  and 
due  date  of  said  other  note,  except  such  notice 
88  appeared  on  the  face  of  the  two  notes  pur- 
chased. I  further  find  that  at  the  time  said 
notes  were  executed  and  delivered  by  the  said 
H.  G.  Crews  to  said  J.  C.  Marshall  and  B.  F. 
Moore  that  J.  C.  Marshall,  one  of  the  payees 
in  said  notes,  represented  to  the  said  H.  C. 
Crews  that  the  Sacul  Gin  &  Manufacturing 
Company  was  an  existing  corporation,  and  that 
tho  consideration  of  said  notes  was  to  be 
twelve  shares  of  stock  In  said  Sacul  Gin  & 
Manufacturing  Company  at  twenty-five  dollars 
($25.0<^  per  share.  I  further  find  that  it  was 
the  understanding  and  agreement  by  and  be- 
tween the  said  J.  C.  Marshall  and  B.  F.  Moore, 
the  payees  in  said  notes,  and  H.  C.  Crews,  at 
the  time  said  notes  were  executed,  that  said 
twelve  shares  of  stock  in  the  Sacnl  Gm  &,  Manu- 
facturing Company  was  not  to  be  delivered  to 
said  H.  C.  Crews  until  said  notes  were  fully 
paid  by  him,  but  that  said  stock,  when  made 
out  in  favor  of  H.  C.  Crews,  was  to  be  at- 
tached to  and  retained  as  security  for  the  pay- 
ment of  said  notes.  I  further  find  that  no  stock 
was  attached  to  the  above-described  two  notes 
wlicn  purchased  by  and  delivered  to  plaintiff. 
I  further  find  that  no  charter  was  ever  obtain- 
ed for  said  Sacul  Gin  &  Manufacturing  Com- 
pany, and  the  same  was  never  incorporated, 
but  that  said  Sacul  Gin  &  Manufacturing  Com- 
pany, with  J.  C.  Marshall  as  general  manager, 
operated  a  gin  for  two  seasons,  and  procured 
a  book  that  contained  blank  certificates  for 
shares  of  stock  in  said  company,  and  that  it 
also  procured  a  seal,  which  had  impressed  on 
it  'Sacul  Gin  &  Manufacturing  Company,  a 
Corporation';  and  I  find  that  one  stock  cer- 
tificate was  made  out  and  signed  up  in  favor 
of  one  J.  H.  Cole,  purporting  to  be  a  stock 
certificate  in  said  Sacul  Gin  &  Manufacturing 
Company,  and  which  certificate  was  signed  'B. 
P.  Moore,  President — J.  C.  Marshall,  General 
Manager  and  Secretary,'  and  had  said  seal  im- 
pressed thereon,  and  this  -was  tlie  only  certificate 
of  stock  shown  by  the  evidence  to  have  been 
made  out  and  signed  up  in  favor  of  any  one 
in  said  Sacnl  Gin  &  Mhnnfacturing  Com- 
pany. 

"I  further  find  that  said  twelve  shares  of 
stock  Bor  any  part  thereof  was  ever  delivered 
to  said  H.  C.  Crow*.    I  furthw  find  that  at  the 


time  the  defsndwit,  H.  C;  Crem,  exaiint«a  said 
notes  that  he  believed  said  SmqI  Qin  k.  Manu- 
facturing Company  waa  a  corporatioii.  I  fur- 
ther find  that  the  plaintiff.  Commercial  Guar- 
anty State  Bank  of  Nacogdoches,  Texas,  on 
November  24,  1913,  and  before  the  maturity  of 
either  of  said  two  notes  purchased  by  it,  be- 
came the  parcliaaer  and  holder  of  said  two  notes 
sued  on,  and  that  said  bank  paid  a  valnaUe 
consideration  therefor,  and  it  was  an  innocent 
purchaser  of  said  notes  for  value,  without  no- 
tice of  any  dtfense  (hereto,  or  fraud  or  mis- 
representations practiced  or  made  in  procuring 
the  execution  of  said  notes;  and  I  find  that 
said  bank  had  no  notice  at  the  time  it  became 
the  porchaser  of  said  notes  of  any  fact  that 
would  indieat*  ttiat  aaid  notes  were  not  tnnd- 
ing  and  valid  obligations  against  tiie  defend- 
ant, unless  the  following  clause  in  said  notes 
was  sufficient  to  give  said  bank  sneh  notice  : 
This  note'  is  one  of  a  series  of  three  notes  given 
for  stock  in  the  Saool  Gin  &  Manufacturing 
Company.' 

"I  further  find  that  said  notes  are  wltoUy 
unpaid,  and  that  plaintiff,  since  the  maturity 
of  said  notes,  has  demanded  of  defendant  ib» 
payment  of  same. 

"Conclusions  of  Law. 

"I  conclude,  as  a  matter  of  law,  that  said 
notes  are  void,  and  ther^ore  uncollectible,  for 
the  reason  that  tliey  recite  in  their  £ace  that 
they  are  given  for  stock  in  the  Sacul  Gin  & 
Manufacturing  Company,  and  I  further  con- 
dude  as  a  matter  of  law  that  the  recitations  in 
said  notes  that  they  were  given  for  stock  in 
the  Sacul  Gin  &  Manufacturing  Company  was 
sufficient  to  put  the  bank  on  notice  that  said 
notes  were  void. 

"I  therefore  find  that  plaintiff  ia  not  entitled 
to  recover  in  this  cause." 

[1]  In  its  drst  and  seocmd  assignment  of 
erorg  appellant  conbends  tliat  tiie  court 
erred  In  holding  that,  becanse  said  notes  re- 
cited on  their  face  that  "they  were  given  for 
stock  In  the  Sacnl  Gin  &  Mannfactnring 
Company,"  tbey  were  vtrfd.  We  sustain  these 
asslgnmentB,  as  the  trial  court  found  It  to  be 
a  tact  that  said  Sacul  Gin  &  Manafacturing 
Company  was  in  fact  never  incorporated, 
and  therefore,  tinder  said  finding  of  Cact,  the 
notes  In  question  were  not  given  for  stock 
Issued  in  a  corpoaratlon,  and  for  the  reason 
that  the  court  found  as  a  fact  that  it  was 
agreed  between  the  defendant  and  the  payees 
In  said  notes,  at  the  time  they  were  executed, 
that  said  stock  was  not  to  be  d^vered  until 
said  notes  were  fully  paid,  and  therefore,  un- 
der said  findings  of  fact,  It  appears  that  said 
notes  were  not  executed  for  stock  Issued  In  a 
corporation,  in  contemplation  of  the  Consti- 
tution and  statutes  of  this  state,  and  were 
not  void,  but  were  valid  and  I^^  obliga- 
tions. 

Article  12,  section  6,  of  the  Constitution, 
declaring  that  stocks  and  bonds  Issued  with- 
out money  paid  therefor,  etc.,  shall  be  void, 
has  received  judicial  constructloin  In  sevpral 
recent  opinions  of  the  Courts  of  Civil  .\p- 
I>eals  of  this  state,  and  we  do  not  deem  It 
necessary  to  discuss  the  question  as  to  the 
notes  in  question  being  void,  but  will  content 
ourselves  with  citing  the  case  of  ComuxtD- 
wealth  Bonding  &  Casualty  Company  ▼.  Hill, 
184  S.  W.  247,  wherein  Chief  Justice  Huff, 
of  tiia  AiuarlUo  Court,  gives  a  ver>-  aUe  dia- 
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oosslcRi,  aitd'anlws'tUe  diatfaietlcm  betwMn 
the  tiring  of  botes  for  Btock.-  issued  and  the 
execution  of  notes  for  snbMilptlon  for  stwok ; 
also  In  tbls  oplnloa  the  case  of  Ftarmers'  & 
Merchants'  State  Bank  v.  Falvey,  found  In 
175  S.  W.  833,  Is  refenrred  to,  as  well 'as  a 
number  of  other  decisions.  From  these  de- 
cisions. It  appears  to  be  the  settled  rule  of 
law  In  Texas  that  notes  executed  on  a  sub- 
scription for  stock  in  a  corporation  are  not 
▼old,  but  enforceable,  and  that  where  stock 
In  a  corporation  Is  not  delivered  to  the  pur- 
chaser, but  is  attadied  to  notes  executed 
therefor  as  collateral  security,  that  the  same 
is  not  stock  Issued,  but  is  treated  as  a  sub- 
scription for  stodc,  the  delivery  of  which  is 
contingent  upon  the  payment  of  tber  notes  ex- 
ecuted therefor. 

The  court,  In  Its  conclusions  of  fact,  found 
as  a  fact  that  the  Sacul  Gin  &  Manufactur- 
ing Ck>mpany  was  never  Incorporated,  and 
farther  that  It  was  the  understanding  be- 
tween appellee  and  the  payees  In  the  notes 
sued  on,  at  the  time  of  the  execution  of  said 
notes,  that  said  stock  was  not  to  be  delivered 
to  defendant  until  said  notes  were  fully  paid. 

[2]  By  ItS'  third  and  fourth  assignment  of 
errors,  appellant  contends  that  the  court 
erred  in  holding  that  the  recitation  In  said 
notes  that  "tl»ey  were  given  for  8t0(^  In  the 
Sacnl  Gin  &  Mantffacturlng  Oompaiiy"  was 
sufficient  to  put  plaintiff  on  notice  of  tlie  de- 
fenses to  said  notes  that  were  urged  by  the 
appellee.  Under  the  findings  of  fact  by  the 
court,  we  think  that  these  assignments  should 
also  be  sustained.  The  trial  court  found  as 
a  fact  that  appellant  was  an  innocent  pur- 
chaser before  maturity,  without  notice  of  any 
defense  to  said  notes,  unless  said  recitation 
was  sufficient  to  give  notice.  The  recitation 
In  each  of  the  notes  is  as  follows: 

"This  note  is  one  of  a  series  of  three  notes 
given  for  stock  in  the  Sacul  Gin  &  Mfg.  Co." 

Docs  this  give  actual  notice  of  any  defense 
that  could  have  tieen  urged  by  the  appellee 
herein  against  the  original  payees  in  the 
notes?  We  Oiink  that  such  recitatiofu  cannot 
t>e  viewed  so  as  to  sustain  the  conclusions  of 
law  of  the  trial  court.  Said  recitation  did 
not  give  plaintiff  any  notice  whatever  of  any 
misrepresentation  made  by  the  payees  of  the 
notes,  or  of  any  defense  that  could  be  urged 
thereto  at  the  time  plalntlfT  purchased  same 
and  paid  value  therefor  before  maturity. 
The  notes  on  their  face  were  not  payable  to 
the  Sacul  Gin  &  Manufacturing  Company,  but 
were  payable  to  B.  F.  Moore  and  J.  C.  Mar- 
shall,  and  would  therefore  Indicate  that,  at 
the  time  said  notes  were  executed,  Moore 
and  Marshall  owned  stock  in  said  company, 
and  had  transferred  the  same  to  the  defend- 
ant. The  trial  court  found  as  a  fact  that, 
when  the  notes  were  exeoited,  Marshall  and 
Moore,  the  payees  In  said  notes,  represented 
to  appellee  that  the  Sacul  Gin  &  Manuflactur- 
Ing  Company  was  then  an  existing  eorp<H:a- 
tlon,  and  farther  found  that  said  statement 


was  untrue,  and  thf^t  said  'company  was  In 
fact  never  lacorporated ;  but  these  repre- 
sentations were  never  brought  home  to  the 
appellant, .  and  It  knew  nothing  of  sold  al- 
leged misrepresentations,  unless  the  recita- 
tions in  the  notes  were  sufficient  to  give  such 
notice. 

[3]  If  a  purchaser  of  commercial  paper  has 
no  direct  knowledge  or  trustworthy  Informa- 
tion of  any  defense  which  the  maker  may 
have  against  the  original  payee,  and  ac- 
quires such  paper  before  maturity  for  value, 
and  for  sufficient  consideration,  he  Is  pro- 
tected as  an  Innocent  purchaser.  Mulberger 
V.  Moisan,  47  ■&.  W.  870;  Hassard  v.  May, 
152  8.  W.  eeS;  Adoue  v.  Tankersley,  28  S. 
W.  346;  Hardle  v.  Wright,  83  Tex.  345, 18  S. 
W.  615.  ... 

We  are  therefore  of  opinion  that  the  court, 
under  his  findings  of  fact,  should  have  ren- 
dered Judgment  for  xdalntlff;  and,  the  rec- 
ord disclosing  that  the  case  was  thoroughly 
developed  upon  the  trial  In  the  lower  court, 
we  reverse  the  Judgment  of  the  lower  court, 
and  here  render  same  In  favor  of  appellant 


SAN  ANTONIO,  U.  &  G.  R.  CO.  et  aL  v. 
HAI.BS.    (No.  5866.) 

(Court  of  Civil   Appeals  of  Teias.     San   An- 
tonio.   May  16,  1917.    On  Motion  for  Re- 
hearing, June  30,  1917.) 

1.  Afpkal    and    Erbob    <S=»925(1)— Affeas- 
A«CB— PaxauHPTioNS. 

Where  appellants  had  appeared  by  answer 
in  the  case,  in  the  absence  of  evidence  to  th« 
contrary,  it  will  be  presumed  on  appeal  that 
tliey  were  present  at  the  trial,  and  bad  notice 
that  appellee  was  seeking  to  foreclose  a  lien,, 
[Ed.  Note.— For  other  coses,  see  Appeal  and 
Error,  Cent.  Dig.  {  3729.] 

2.  Pleading   ®=340— AMENDiiENT  op  Peti- 
tion—Notice TO  Advekse  Party. 

A  defendant  who  has  been  cited,  but  has  not 
been  answered,  must  be  notified  of  every  amend- 
ment which  sets  up  a  new  cause  of  action  or 
requires  a  more  onerous  judgment. 

[Ed.   Note. — For   otlier  cases,   see   Pleading, 
Cent.  Dig.  {$  636-641.] 

3t  PUADINO  «=s>240— AlIENDHENT  OF  PETI- 
TION— Notice  to  Adverse  Pabtt. 
Where  defendant  has  pleaded  to  the  action, 
the  only  notice  of  an  amendment,  which  sets 
up  a  new  cause  of  action  or  requires  a  more 
onerous  judgment  against  him,  to  which  he  is 
entitled,  is  the  order  of  the  court  granting 
leave  to  file  the  amendment. 

[Ed.   Note.— For    other    cases,    see   Pleading, 
Cent.  Dig.  SS  636-^41.] 

4.  Pi-EADiNo  «=»240— Amendment— Notice  to 
Advebbe  Pabty— New  Cause  of  Action. 
Wiiere  plaintiffs  original  amended  petition 
contained  a  prayer  for  general  relief  and  plead- 
ed facts  indicating  that  he  was  entitled  to  fore- 
closure of  the  lien,  the  second  amended  petition 
did  not,  because  it  contained  a  specific  prayer 
for  a  foreclosure  of  the  lien,  set  up  a  new  cause 
of  action  or  require  of  defendant  more  onerous 
proof  entitling  him  to  notice  of  the  second 
amendment. 

[Ed.  'Nota— For   other   cases,   see   Pleading, 
Cent  Dig.  ff  636-641.] 
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6.  Appbak  and  Bbbob  «=>lie9(8)— Dbtebxi- 
KATioN  or  Oatoe— Ebbobs  Not  Bbqoibiro 
Bbtebbal. 
In  a  suit  b^  a  contractor  against  a  railroad 
company  and  its  receiver  for  services  for  con- 
struction of  a  portion  of  the  roadbed,  that  the 
judgment  was  erroneously  entered  against  the 
receiver  is  an  error  which  may  be  corrected  on 
appeal  without  a  reversal  of  the  entire  judg- 
ment. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent.  Dig.  g  4538.] 

6.  Raiiaoadb  «e3l50(5)— LiiXN   fob   Labob— 
Railroad  Equipment  and  Right  of  Wat. 

Under  Rev.  St.  1011,  art  5640,  giving  all 
mechanics,  laborers,  and  operatives  who  have 
performed  labor,  etc.,  in  the  constroction,  op- 
eration, or  repair  of  any  railroad  a  lien  prior 
to  all  others  upon  suoh  railroad  and  its  equip- 
ment, nothing  but  tbe  railroad  right  of  way 
and  equipment  is  subject  to  lien. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  481.] 

7.  Railboads  «=3l88  —  Ljen  fob  IUabob  — 
Pleadino — Descbiftion  or  Pbofebtt. 

In  a  suit  against  a  railroad  company  for 
aejrvices  for  construction  of  roadbed,  wherein 
it  was  sought  to  foreclose  a  lien  on  the  rail- 
road's property,  the  allegation  that  all  the 
property  was  subject  to  the  lien  would  imdudo 
right  of  way  and  equipment,  and  was,  in  the 
absence  of  an  exception,  a  •umdent  description. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  61&-621.] 

On  Motion  for  Rehearing. 
&  Raiiaoadb    «=>159(4)— Pabtus    EteTIEUEO 

TO  LiBNS — CONTBAOTOBS. 

Rev.  St  1911,  art  6621,  providing  for  a 
lien  for  any  person  or  firm,  lumber  dealer  or 
corporation,  artisan,  laborer,  mechanic,  or  sub- 
contractor who  may  labor  or  famish  matotlal, 
etc.,  for  improvement  or  repair  of  any  building 
whatsoever,  and  giving  to  one  who  may  fur- 
nish any  material  for  tiie  construction  or  re- 
pair of  any  railroad  a  lien,  does  not  give  a  con- 
tractor a  lien  for  services  rendered  in  cob- 
strncting  the  roadbed  or  laying  out  the  railroad 
of  a  raiload  company;  the  only  lien  being  for 
materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  tf  489,  490.] 

9.  WoBDB  AND  Phbabes— "Obioinal  Contbao- 

TOB." 

An  "original  contractor"  is  one  who  for 
a  fixed  price  agrees  to  perform  certain  woric  or 
furnish  certain  materitil. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Original 
Contractor.] 

10.  Railboads  <8=>  159^4)— Liens  fob  Labor— 
Pabties   Entitled — Contbactobs. 

Rev.  St  1911,  art  5640,  giving  all  mcdian- 
ica,  laborers,  and  operatives  who  have  perform- 
ed labor  or  work  with  teams,  tools,  or  other- 
wise in  construction,  operation,  or  repair  of 
any  railroad  a  lien,  does  not  give  a  contrac- 
tor a  lien  for  services  rendered  in  conatmcting 
the  roadbed  or  laying  out  a  railroad  for  a 
railway  company. 

[Ed.  Note. — Fnr  other  cases,  see  Railroads, 
Cent  Dig.  Sg  489,  490.] 

Appeal  from  District  Court,  Live  Oak  Coun- 
ty ;  F.  O.  CbaiDbliss,  Judge. 

Solt  by  Ia  O.  Hales  against  the  San  An- 
tonio, Uvalde  &  Qulf  Railroad  and  otbers. 
Judgment  for  f  lalntiff,  and  defendants  ai>- 
peal.  Reversed,  wltb  one  exception,  and 
judgment  rendered. 


Mason  Willhuas  and  J.  O.  HAB.  botb  of 
San  Antonio,  for  appellants.  W.  W.  Caves, 
of  OakvUIe,  Paul  W.  Evtans,  of  Laredo,  and 
Jobn  Baker,  at  BesvUle,  for  appellee. 

FLY,  0.  J.  Tbis  iB  a  suit  taistltated  by  ap- 
pellee, primarily  ngHJiiHt-  the  railroad  com- 
pany, Duval  West,  receiver.  Word  &  Lee, 
and  J.  E.  Franklin  to  recover  the  som  of 
$10,539.66  for  grading  and  constmctliig  a 
portion  of  tbe  roadbed  of  said  railroad.  Tbe 
pleadings  cover  42  pages  of  the  transcript; 
tbe  second  amended  petition,  on  which  tbe 
cause  was  tried,  having  been  filed  on  the 
day  tbe  cause  was  tried.  In  that  petition  A. 
B.  PoodM',  receiver,  aiwears  as  a  defendant 
in  addition  to  the  other  defendants  named. 
When  the  canse  came  up  for  trial,  the  suit 
was  dismissed  af  to  Word  &  Lee  and  J.  E. 
Fnuaklin,  and  prosecuted  to  judgment  as  to 
tbe  railroad  company,  Duval  West,  and  A. 
B.  Ponder,  as  receiver&  Judgment  was  ren- 
dered against  the  railroad  company  and  Du- 
val West  and  A.  K.  Ponder,  as  receivers  in 
the  sum  of  $4,960,  with  $871.50  interest, 
amoontiog  in  the  asgregate  to  $5,701.50,  and 
all  costs  of  suit,  and  a  mechanics'  and  la- 
borers' lien  was  foreclosed  on  tl^e  property  of 
the  railroad.  Tbe  cause  was  tiled  on  Octo- 
ber 31,  1916,  and  appellants,  on  November 
2,  leiO,  filed  a  motion  for  new  trial,  which 
was  overruled  on  same  day. 

This  cause  was  filed  on  Octobw  27,  1914, 
but  no  lien  of  any  kind  was  ever  asserted  un- 
til October  31,  1916,  In  the  second  anaended 
wlginal  petition.  Xliere  was  no  description 
of  any  i»operty  upon  wUch  the  Uen  was 
soQ^it  to  be  fore<doeed,  save  and  except  "all 
of  tbe  property  of  every  kbtd,  character,  an^ 
description"  ot  the  railroad  company.  The 
judgment  foredoaed  a  lien  on  all  tbe  proper- 
ty of  the  railroad  company. 

[1]  Ihete  Is  nothing  In  the  reoord  that 
shows  that  the  appellants  were  not  preaoit  at 
the  trial  of  the  cause  and  participated  there- 
in. Appellants  were  In  court  and  presum- 
ably present  when  the  cause  was  tried,  -ap- 
pellants had  appeared  by  answer  In  the  case, 
and  in.  the  absence  of  evidence  to  the  con- 
trary It  will  be  iHivsttmed  that  appdlants 
were  present  at  the  trial  and  had  notice  tnnt 
appellee  was  seeldng  to  foredoee  a  Uen  on 
tbe  railroad  property.  It  is  stated  in  tbe  mo- 
tion for  new  trial  that  appellants  made  no 
appearance  in  the  cause  after  the  filing  of 
the  Bjnendment,  but  the  motion  is  not  verified 
in  any  mannw,  and  it  was  overruled  by  tha 
court  It  will  be  presumed  that  perwwal  ap- 
pearance was  made. 

[2,  S]  It  is  the  rule  in  'Texas  that  a  defend- 
ant who  has  been  dted,  but  has  not  an- 
swered, must  be  notified  ot  every  amendment 
whldi  sets  op  a  new  cause  of  action,  or  re- 
quires a  more  onHvoa  Judgment  against  him ; 
but  if  he  has  pleaded  to  the  action,  the  only 
notice  to  wbidt  be  la  enttUed  is  the  wder  of 
court  granting  leave  to  file  the  amendmenL 
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Rabb  T.  RaeeRS,  91  Tex.  83»,  8  &  W.  908. 
Tb/ate  Is  In  effect  a  nOtaX  tbat  agweUants 
did  appear,  for  It  la  recited  In  the  Judgment: 
"And  said  defndanta  San  AntcnOo.  Uveld« 
&  Gulf  Railroad  Company,  Eharal  We«t  and 
A.  R.  Ponder,  receivers  of  said  railroad,  and 
J.  B.  Franklin  having  filed  their  separate  an- 
swers herein  bT  and  through  their  attomeya, 
WiUlaina  an4  Hartman  and  Siddall,  and  no 
jury  being  demanded,  said  case  was  submitted  to 
the  court  as  to  all  questions  of  both  law  and 
fact" 

[4]  The  facts  alleged  In  the  first  amended 
orl£tnaI  petition  were  substantially  the  same 
as  the  allegations  In  the  second  amended 
petition,  with  the  addition  In  the  latter  of 
a  prayer  for  a,  foreclosure  of  the  constltu- 
tI<Hial  lien.  There  was  in  eadi  petition  a 
prayer  for  general  rfellef,  and  the  facts  plead- 
ed Indleated  that  appellee  was  entitled  un- 
der the  statute,  as  a  contractor,  to  the  fore- 
<Aosiiz«  at  a  lien  for  tbe  labor  performed  by 
him  on  the  roadbed  of  the  railroad  company, 
and  making  a  specific  prayer  for  a  foreclosure 
of  the  lien  did  not  set  up  a  new  cause  of  ac- 
tion. Lee  ▼.  Bontwell,  44  Tex.  151.  The 
proof  In  the  case  was  not  rendered  more 
onerous  for  appellants  by  the  allegations  of 
tbe  amwded  petltloa;  tor.  If  the  facts  of 
eltber  of  the  petitions  had  been  proved,  the 
sanae  testimony  to  defeat  the  action  would 
have  been  required  from  app^lants.  There 
waa  in  the  second  amended  petltloa  merely 
an  enlargement  of  the  specific  relief  sought, 
and  no  new  cause  of  action  was  introduced. 
Chapman  v.  Sneed,  17  Tex.  428;  Porteifleld 
T.  Taylor,  60  TSx.  264;  Raleigh  t.  Oook,  00 
Tex.  488. 

[5J  lliere  should  have  been  no  Judgment 
against  the  receiver,  as  the  cause  of  action 
accrued  t>efore  the  receivership  was  created. 
Tbe  suit  was  improperly  instituted  against 
tbem.  Andrews  y.  King,  170  S.  W.  StSi; 
Railway  v.  Vivian,  180  S.  W.  9S2.  That  er- 
ror can,  however,  be  corrected  by  this  court, 
without  a  reversal  of  the  entire  Judgment 

[I]  The  law  as  embodied  In  article  6640, 
Revised  Statutes,  glv 


"all  mocbanicB,  laborers  and  operatives  who 
may  have  performed  labor,  or  worked  with  tools, 
teams  or  otherwise,  in  the  constrnction,  op- 
eration or  repair  of  any  railroad,  locomotive, 
car  or  other  equipment  of  a  railroad,  and  to 
whom  wages  are  due  or  owing  for  such  work, 
or  for  the  work  of  tools  or  teams  thus  employ- 
ed, or  for  work  otherwise  performed,  shall 
hereafter  have  a  lien  prior  to  all  others  upon 
such  railroad  and  its  equipments  for  tbe  amount 
dne  him  for  personal  services,  or  for  the  use 
of  tools  or  teams." 

THat  article  has  been  construed  to  give  a 
lien  only  on  the  right  of  way  and  movable 
equipments  of  the  tailroa'd.  Bank  v.  Rail- 
way, 95  Tex.  176,  66  S.  W.  203. 

in  The  anegatlon  that  an  of  the  property 
was  subject  to  the  lien  would  Include  right 
of  way  and  eijulpments,  and  would,  In  the 
absence  ot  an  exception,  be  a  sufficient  de- 
scription. Kbthtog  but  the  right  of  way 
and  equipments  would  be  subject  to  tbe  lien, 
bowever. 


Theve  is  no  statesMnt  ot  facts,  and  tbe 
fliadlags  of  ftict  of  tbe  trial  court  are  not 
assailed,  except  as  to  the  agency  of  Lee, 
and  they  are,  of  course,  approved  by  this 
court  as  Its  conclusions  of  fact. 

Tbe  Judgment  adjudicated  all  Issues.  On 
March  81,  1916,  appellants  filed  an  answer 
IB  which  Judgment  was  asked,  in  the  event 
of  recovery  against  them,  for  a  Judgment 
against  Franklin  and  Word  &  Lee,  The 
same  attorneys  who  represented  appellants 
represented  Franklin  and  Word  &  Lee.  Tbe 
last  two  named  were  dismissed  from  the 
salt,  without  protest  on  tbe  part  of  appel- 
lants, anS  It  does  not  appear  that  they  were 
not  present  at  the  trial.  The  court  found  • 
tbat  Word  A  Lee  w€a:«  agents  for  tbe  rail- 
road company  in  employing  appellee,  and 
that  ttiey  alone  acted  in  making  such  employ- 
meat  Under  the  facts  as  found  by  the  court, 
and  they  mast  stand  In  the  absence  of  a 
statement  of  facts,  appellants  had  no  cause 
of  action  against  FranJUin  and  Word  &  I^ee, 
and  tbe  court  did  not  err  in  dismissing  the 
suit  as  to  tb«n. 

The  Judgment  adjudging  the  railroad  com- 
pany indebted  to  appellee  in  tbe  sum  of 
$5,791.50,  with  interest  at  6  per  cent  per 
aimum  from,  October  81,  1916,  and  as  to  the 
dismissal  of  J.  B.  Franklin  and  Word  &  Lee 
from  the  suit,  is  affirmed,  but  in  other  re- 
spects is  reversed,  and  Judgment  here  render- 
ed that  appellee  have  a  foreclosure  of  bis 
statutory  Hen  on  the  right  of  way  and  mov- 
able equipments  of  tbe  railroad  company, 
tbat  he  take  nothing  as  to  Duval  West  and 
A.  R.  Ponder,  receivers,  an'd  that  he  pay  all 
costs  arising  from  impleading  J.  E.  Franklin 
and  Word  &  Lee  and  tlte  receivers  in  the  low- 
er court,  and  all  the  costs  of  this  suit  in  this 
court 

On  Motion  for  R^earing. 

[8]  The  conclusions  of  fact  of  the  trial 
Judge  show  that  appellee  was  a  contractor, 
and  appellee  insists  In  his  answer  to  tbe  mo- 
tion for  rehearing  that  his  rights  are  fixed 
by  the  terms  of  article  5621,  formeriy  3294, 
rather  than  by  those  of  article  5640.  Tbe 
first-named  article  provides  for  a  lien  for 
"any  person,  or  firm,  lumber  dealer,  or  cor- 
poration, artisan,  laborer,  mechanic,  or  sub- 
contractor, who  may  labor  or  furnish  mate- 
rial, machinery,  fixtures  or  tools  to  erect 
any  house  or  Improvement  or  to  repair  any 
building  or  Improvement  whatever."  mat 
part  of  the  article  refers  specifically  to  one 
class  of  Improvements  and  gives  a  Hen  to 
tbe  persons  named.  Then  It  gives  a  lien  to 
the  same  persons  or  corporations  to  secure 
labor,  material,  machinery,  fixtures,  or  tools 
to  erect  or  repair  levees,  etc.  It  also  gives  a 
lien  to  any  one  who  may  "furnish  any  mate- 
rial for  the  construction  or  repair  «f  any 
railroa'd  within  this  state  under  or  by  virtue 
of  a  contract  with  tbe'owner,  owners,  or  his 
or  their  agent,  trustee,  receiver,  contractor 
or  ocmtractora."   There  la  no  provision  wbat- 


Digitized  by  LjOOQIC 


906 


198  soinc!HWHs:ra:BM  bbpobisb 


CTes. 


erer  made  In  that  article  for' a  Hen  to  a 
contractor;  tbe  only  thing  for  which  a  lien 
on  railroads  is  provided  being  for  material. 
We  have  been  cited  to  no  case  in  -which  It 
was  held  that  there  was  any  lien  given  against 
a  railroad  for  services  rendered  by  a  contrac- 
tor In  constructing  the  roadbed  or  laying  the 
track  of  a  railroad.  Mechanics  and  laborers 
who  bnild  machine  shops,  roundhouses,  etc., 
for  a  railroad  are  governed  by  the  first  part 
of  the  article  in  question  in  regard  to  houses 
or  improvements.  Bank  v.  Railway,  95  Tex. 
176,  66  S.  W.  203. 

The  article  as  originally  passed  lii  1889 
gave  no  lien  for  material  furnished  a  rall- 
•  road,  but  In  1805  the  act  was  amended  hr 
Inserting  that  portion  In  regard  to  railroads. 
The  object  and  Intent  of  that  amendment  is 
clearly  Indicated  by  the  declaration  in  tbe 
emergency  clause  that  there  was  "no  law  on 
the  statute  books  extending  the  material- 
man's lien  to  railroads."  Acts  1895,  p.  IW. 
There  was  no  mention  of  contractors  In  the 
amendment,-  an'd  neither  are  they  referred  to 
in  the  amendment  of  1913.  Appellee  alleged 
and  the  court  found  that  he  was  a  contractor 
and  built  a  certain  portion  of  the  railroad 
under  a  contract. 

[•)  An  original  contractor  Is  one  who,  for 
a  fixed  price,  agrees  to  perform  certain  work 
or  furnish  certain  material.  Van  Horn  v. 
Day,  148  S.  W.  1129.  Appellee  at  first  claim- 
ed a  lien  under  article  6621,  but,,  in  a  reply 
to  a  supplemental'  motion  for  rehearing, 
claims  it  also  under  article  5640. 

[10]  In  our  former  opinion  we  felt  dis- 
posed to  hold  that  appellee  had  a  Hen  under 
article  5640,  Revised  Statutes,  but  a  recon- 
sideration of  that  artlWe  as  well  as  the  de- 
cisions thereunder  convinces  us  that  appellee 
has  no  lien  under  the  terms  of  that  statute. 
That  law  was  passed  in  1879  and  amended  in 
1889,  and  has  not  since  been  amende'd,  and 
clearly  has  reference  to  none  others  than 
laborers,  mechanics,  and  operatives  to  whom 
wages  are  due  for  their  work  or  for  their 
teams  or  tools.  It  has  been  held  that  the 
statute  did  not  Include  teams  furnished  by  a 
subcontractor,  but  only  applies  to  men  per- 
forming labor  for  railroads  with  or  without 
teams.  Krakauer  v.  Locke,  6  Tex.  Civ.  App. 
446,  25  S.  W.  700;  Railway  v.  Foley,  30  Tex. 
Civ.  App.  129.  69  S.  W.  1030;  Railway  v. 
Read,  154  S.  W.  1027.  Appellee  has  no  Hen 
under  that  article  of  the  statutes,  and  We 
conclude  that  he  has  no  Hen  on  the  railroad 
property  to  secure  his  debt. 

If,  as  we  think,  appellee  had  no  Hen  under 
the  statute,  then  It  follows  that  the  amend- 
ment filed  by  him  was  of  effect,  but  bore  on 
its  face  a  fundamental  defect,  and  conse- 
quently could  not  have  affected  appellant  in 
any  manner.  Appellant  therefore  has  no 
cause  of  complaint  as  to  not  having  notice  of 
the  filing  of  the  amendment.  It  does  not  af- 
fect it  in  any  manner. 


The  motion  for  rdie'arihg  IB  granted,  our 
former  Jndgment  set  aside,  and'  the  Jodg- 
raent  of  the  Iowct  oonit  is  reversed  except 
as  to  dismissal  of  WoiM,  Le^,  and  Franklin, 
and  Judgment  here  rendered  that  appellee 
have  and  recover  of  the  raUway  company 
the  sum  of  |5,791.60,  with  interest  at  6  per 
cent,  from  October  81,  1916;  Hiat  he  take 
nothing  as  to  the  receivers,  West  and  Ponder, 
nothing  as  to  the  Hen  claimed  by  him,  and 
pay  all  costs  in  this  belialf  expended  In  this 
court,  as  weU  as  in  tbe  lower  court,  as  to 
tbe  receivers. 


GENERAL  BONDING  &  CASUALTY  IN& 
OO.  T.  HARIAN.     (No.  7623.) 

(Court  of  Civil  Appeals  of  Texas.    DaUas. 
June  30,  1917.) 

1.  Pbiroipai;  and  Sobett  <8=»100(1>— Bdiu*- 
ING  Contbaci^Bklation  of  Surety. 

Where  a  building  contractor  in  a  contract 
agreed  to  pay  off  and  discharge  claims  for  U- 
Irar  and  material  used  in  the  building,  and  if 
he  failed  to  do  so  that  the  owner  at  his  option 
might  pay  off  all  such  claims  as  should  be  li«Ds 
on  the  property,  and  that  tbe  contractor  riiould 
be  liable  only  to  refund  to  the  owner  aumey  to 
paid,  and  that  the  contractor  and  surety  on  bU 
bond  shall  be  Uable  to  said  owner  for  tbe 
amount  so  expended,  and  the  conditioa  of  (bo 
surety's  bond  was  that  the  contractor  sLall 
perform  aQ  obligations  imposed  upon  him  by 
tbe  contract,  as  the  bonding  company  becaaie 
liable  only  for  such  claims  as  became  Uens  on 
the  property,  where  the  owner  purchased  bricks 
which  he  was  autbomed  only  to  select  under 
the  contretet,  and  made  himself  liable  therefor, 
he  violated  the  contraot,  and,  no  U«a  having 
been  estahliahed,  released  the  surety. 

£Ed.  Note.— For  other  cases,  see  PriBcipal 
and  Surety,  Cent  Dig.  $  162.] 

2.  Principal  and  Surety  ®=»]21— Bcildino 
Contract— Relation    or   Subett. 

Where  an  owner  was  negligent  i>  a  rait 
by  materialmen  claimiitg  liens  on  his  propertj 
and  seeking  foreclosure  in  not  setting  ap  in  sucb 
suit  that  he  had  paid  certain  amounts  and  oth- 
er defenses  which  be  might  have  made,  be  was 
not  entitled  to  any  relief  against  the  surety  on 
the  contractor's  bond. 

[EM.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {{  298-301.] 

3.  Pbincipal  and  Subkty  ^=3160— Evidence 
— .Vdmissibiutt. 

In  an  action  against  the  surety  on  a  con- 
tractor's bond,  evidence  that  tbe  owner  at  tbe 
direction  of  tne  contractor  procured  brick  l«- 
lieviug  that  brick  had  already  been  purchSM-d 
by  the  contractor,  and  the  evidence  of  the  seller 
of  the  brick  that  the  contractor  had  never  pat^ 
chased  any  brick  from  it  was  properly  excluded 
as  irrelevant  and  an  attempt  to  bind  the  bond- 
ing company  by  an  oral  agreement  between  the 
owner  and  contractor  to  which  the  tKmdicc 
company  was  not  a.psjrty,  and  of  which  it  hati 
no  information  and  which  it  did  not  ratify. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  436^38.] 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  Harry  Harlan  against  tbe  Gen- 
eral Bonding  &  Casualty  Insurance  Compuuy. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed  apd  rendered. 


4s»ror  othor  cases  see  ram*  topic  and  KaT-NOlCBBR  la  all  Ksr-Nombarad  DIsmU  and  ladam 

Digitized  by  ^OOQlC 


3Dex.) 


GENERAL  BONDING  ft  OASDAI/TT  INS.  OO.  v.  HARLAN 


«07 


T.  Li  C&mp  and  WaUer  .M.  Nold,  both  at 
Dallas,  for  appellant;  W;  P.  Donalson,  of 
Oallaa,  for  jtppellee. 

E-ilXEY,  C.  J.  This  Is  an  appeal  from  a 
ludgment  against  appellant  in  favor  of  tbe 
ippeUee  for  $350. 

Appellant  contracted  with  one  McMahan 
for  the  building  of  a  dwelling  house  In  con- 
iiaei-ation  of  $4,200.  After  partly  completing 
:he  bouse,  McMahan,  the  contractor,  being 
nsolvent,  abandoned  the  contract,  he  having 
lecn  paid  $3,245.  Before  this,  at  McMahan's 
iolicitation  Harlan  bad  purchased  certain 
3  rick  which  went  Into  the  house.  Besides 
be  price  of  the  brick  McMahan  owed  bills  to 
:be  amount  of  $1,410  for  material  which  he 
ivas  under '  contract  to  furnish,  and  which 
nras  used  in  the  house.  After  McMahan 
Jirew  up  the  contract  Harlan  expended  $499.- 
\5,  leaving  In  bis  hands  $265.35  of  the  eaa- 
;ract  pricQ,  less  $190,  which  the  parties 
igrced  was  to  be  deducted  from  the  contract 
jrlce.  After  this  the  seller  of  the  brick  sued 
Elarlnn  and  recovered  a  Judgment  for  $350, 
vhlch  Harlan  paid. 

Upon  entering  the  building  contract  with 
Elarlan  McMahan  executed  a  bond  with  the 
ippellant  as  surety  for  the  faithful  per- 
'ormance  of  said  contract,  conditioned  as 
follows: 

"The  condition  of  tbe  above  obligation  is  such 
Jiat  if  the  above-bound  C.  F.  McMahan  shall 
veil  and  truly  perform  and  fulfill  all  the  ob- 
igations  imposed  upon  him  in  a  certain  con- 
ract  of  even  dato  herewith  between  said  C. 
?".  McMahan  and  Harry  Harlan,  a  copy  of 
vhich  said  contract  is  hereto  annexed,  then 
bis  obligation  aball  be  void;  otherwise  to  re- 
nain  in  fall  force  and  effect." 

The  building  contract,  section  9,  provides 
iat: 

"The  owner  agrees  to  pay  the  contractor  for 
:hc  work  aforesaid,  subject  to  additions  or  de- 
luctions,  on  account  of  alterations  as  hereinbe- 
!ore  provided,  the  sum  of  four  thousand  two 
lundred  and  no/100  dollars  as  follows:  Each 
s-eek  durintr  life  of  this  contract  and  progress 
)f  work  arcnitect  shall  make  estimate  for  actual 
abor  done  and  material  furnished  and  isauo  his 
lertificate  for  75  per  cent,  the  actual  cost  there- 
>f,  retaining  at  option  of  owner  25  per  cent,  of 
wntract  price  until  completion  of  contract,  and 
>wner  shall  pay  said  75  per  cent  estimate  up- 
m  said  estimate  in  lawful  money  of  D.  S.  A. 
temninder  of  contract  price  retained  by  owner 
iball  be  paid  in  lawful  money  of  the  United 
Hates  of  America  within  five  days  after  work 
s  completed,  except  the  owner  shall  have  the 
ight  to  retain  any  sums  necessary  to  pay  off 
ust  and  nnsatisfied' claims  against  the  contrac- 
or  for  the  labor  and  material  used  on  said 
rork;  also  may  at  his  option  retain  the  sum  of 
O  per  cent,  of  the  total  contract  price  and 
O  per  CMit.  of  any  price  made  for  extra  work 
or  a  p«iod  of  thirty  days  aftei  completion  of 
ontract.  The  contractor  hereby  agrees  to  pay 
II  subcontractors  and  laborers  and  material- 
icn  for  all  work,  labor,  and  material  furnished 
r  used  in  said  btdlding  within  ten  days  after 
ompletion  thereof,  and  If  he  fails  to  do  so,  the 
wner,  at  his  option,  may  pay  off  all  such 
laims  as  may  become  liens  [on]  his  property, 
nd  the  contractor  shall  be.  liable  to  the  owner 
nd  shall  refund  to  tho  owner  any  money  so 
laid  put  bjr  tbe  owner  in  satisfaction  of  sudi 


claims  against  the  contractor,  and  the  contrac- 
tor and  surety  on  iis  bond  executed  herewith 
shkll  be  liable  to  said  owner  for  the  amount 
of  all  such  amoimts  so  exjpended." 

A  trial  was  had  before  the  court  without 
a  Jury,  and  judgment  rendered  for  Harlan 
for  $350  against  appellant,  from  which  this 
appeal  is  prosecuted. 

Only  one  assignment  of  error  with  propo- 
sition thereunder  Is  presented  by  appellant, 
as  follows: 

"The  court  erred  In  rendering  a  judgment 
against  this  defendant  because  it  affirmatively 
appears  from  the  agreed  statement  of  facts 
that  the  building  was  constructed  free  and  clear 
of  any  mechanics'  or  materialmen's  liens,  the 
existence  of  which  would  be  necessary  to  fix  any 
liability  on  this  defendant  under  the  contract 
of  McMahan  and  the  bond  of  this  defendant." 

The  proposition  is: 

"It  affirmatively  appearing  from  the  agreed 
statement  of  facta  that  tbe  buildmg  was  con- 
structed free  and  clear  of  any  mechanics'  or 
materialmen's  liens,  the  existence  of  which 
would  be  necessary  to  fix  any  liability  on  this 
defendant  surety  under  tbe  building  contract  of 
O.  F.  McMahan  and  the  bond  of  this  defend- 
ant predicataJ  thereon,  it  was  error  for  the 
trial  court  to  render  judgment  against  this  de- 
fendant." 

m  It  will  be  noted  that  the  contractor 
was  only  bound  to  pa°y  off  and  discharge  such 
claims  for  labor  and  material  furnished  oi^ 
used  in  the  building,  and  for  such  "as  may 
become  liens  [on]  his  property"  and  paid  by 
Harlan  the  bonding  company  became  liable. 
There  was  no  lien  for  the  $350  fixed  upon 
Harlan's  property,  and  Harlan,  under  the 
evidence,  having  made  himself  liable  In  pur- 
chasing the  bricks,  thereby  violated  the  con- 
tract and  released  the  sotety.  He  was  not 
obligated  to  purchase  the  bricks  but  was 
und'jr  the  contract  (mly  authorized  to  select 
them.  In  selecting  them  he  was  negligent 
in  not  having  them  charged  to  the  contractor, 
Instead  of  to  himself. 

12]  He  wag  also  further  negligent  when 
sued  in  Boatman  Hardware  Company  and 
Others  v.  McMahan,  claiming  liens  to  the 
amount  of  $1,410,  and  seeking  a  foreclosure, 
in  not  setting  up  in  said  suit  that  be  had 
paid  the  $350,  and  In  pleading  that  he  held 
$265.35,  which  he  did  not  ask  to  be  applied 
on  the  payment  of  the  $350,  but  instead  he 
paid  said  $265.35  Into  court  for  said  cred- 
itors. This  amount  of  $850  was  owing  by 
McMahan,  and  if  Harlan  had  so  pleaded 
when  sued  as  to  the  $266^35  he  should  have 
been  protected  in  that  suit  to  that  extent. 

We  are  Inclined  to  the  opinion  that  under 
the  circumstances  Harlan  was  not  entitled  to 
any  relief  against  the  appellant,  and  there- 
fore not  entitled  to  recover. 

This  suit  is  a  branch  of  another  case  which 
we  affirmed  In  part  and  reversed  and  re- 
manded in  part  as  to  Harlan  at  a  former 
term  of  this  court  See  Harlan  v.  Fuel  & 
Supply  Co.,  160  S.  W.  1142.  In  reversing 
that  case,  where  the  facts  as  to  Harlan 
against  the  bonding  c(Hnpany  were  somewhat 
different  from  the  Instant  case,  we  fell  Into 
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error  as  to  fb»  rdlef  he  was  entitled  to.  Ib 
80  tar  as  tbat  case  Is  In  conflict  with  the 
views  here  expressed,  It  Is  OTemiled. 

[3.1  The  appellee  has  filed  cross-asslgn- 
ments  of  error  complaining  of  the  court  in 
not  admitting  certain  evidence  of  appellee, 
as  follows: 

"That  said  McMahan,  in  directing  him,  said 
Harlan,  to  go  and  select  the  brick  in  gaestion, 
Btiated  to  him,  said  Harlan,  that  he,  sold 
McMahan,  had  purchased  said  brick  from  the 
Texas  Fuel  &  Supply  Company,  and  that  he^ 
said  McMahan,  had  arranged  for  their  payment; 
that  he,  said  Harlan,  believed  such  statements 
of  said  McMahan  to  be  true,  and  acted  upon 
such  statements  and  belief  in  zoing  to  the  Texas 
Fuel  &  Supply  Company  and  in  selecting  said 
brick." 

Also  the  evidence  of  L.  Fife,  as  follows: 
"That  he  (Rfe)  was  the  manaifer  of  the  Tex- 
as Fuel-  &  Supply  Company,  and  that  said  Mc- 
Mahan was  not  known  to  the  Texas  Fuel  & 
Supply  Company,  or  its  officers,  until  long 
alter  said  brick  had  been  delivered  and  placed 
in  the  building  in  question,  and  that  said  Mc- 
Mahan had  never  purchased  any  brick  from  said 
Texas  Fuel  &  Supply  Company,  and  had  never 
made  any  arrangements  to  purdidse  any  brick 
from  said  company." 

The  objection  made  to  said  evidence  was: 

"That  same  was  irrelevant  and  immaterial, 
and  because  it  would  be  an  attempt  to  bind  the 
bonding  company  by  an  oral  agreement  made 
'between  Harlan  and  McMahan  to  which  the 
bonding  company  was  not  a  party,  and  had  no 
information  thereof,  and  did  not  ratify  same, 
and  it  would  be  an  attempt  to  fix  the  bonding 
company's  Uability  oa  a  written  contract  by 
parol  evidence." 

We  are  of  the  opinion  that  the  court  ruled 
correctly  In  not  admitting  said  testimony,  in 
tbat  the  teBthnony  was  irrelevant. 

The  bonding  company  was  only  liable  un- 
der tbe  terms  of  its  contract,  which  was  in 
writing,  and  the  evldoioe  sought  to  be  intro- 
duced tended  to  Aow  a  parol  contract  be- 
tween McMahan  and  Harlan  whidi  showed 
McMahan's  liability  to  Harlan,  but,  as  we 
understand  It,  could  in  no  way  affect  the 
bonding  company. 

The  written  contract  stipulated  that  Har- 
lan could  select  the  brick  that  was  to  be 
used  in  the  building,  but  not  that  he  should 
purchase  them.  That  he  made  himself  liable 
for  the-  purchase  of  same  is  not  in  accord 
with  the  written  contract  with  the  bonding 
company,  and,  no  lien  having  been  estab- 
lished, therefore  no  recovery  under  the  cir- 
cumstances can  be  had.  i 

The  Judgment  is  therefore  reversed,  and 
Judgment  here  rendered  for  appelant. 


HOUSTON  &  T.  O.  EX.  CO.  et  al.  v.  IVEE- 

SEN.    (No.  7751.) 

(Court   of   Civil   Appeals   of   Texas.     Dallas. 

June  2,  1917.     Rehearing  Denied 

June  30,  1917.) 

1.  Cabbiebs  €=5>140— Cabbiek  as  Wabehouse- 

MAN. 

Where  a  carrier  had  repaired  an  automobile 
Sojured  in  shipment,  and  the  CMwignee  then  re- 


(ued  to  aoeept  H,  the  eompany  theMftfter  held 
it  QBiy  as  warebooMman. 

[l!d.  Note.— For  other  oases,  sea  Garrieia, 
Gent  Dig.  i|  608,  009^,  611.  616.] 

2.  Oabbiebs  «=»1M— Aonon  vob  IirjirBT  to 

Shipment— Issues,  Pboof,  and  Vabiance. 
Where  a  carrier  had  sent  an  automobile  in- 
jured in  shipment  away  to  be  repaired,  and  ca 
return  tbe  consigoes  refosed  to  accept  it,  proof 
in  the  consignee's  action  for  damages  should 
have  been  limited  to  value  of  the  machine  up  to 
the  time  of  its  return  after  hting  repaired; 
there  being  no  pleading  or  proof  as  to  carrier't 
liability  as  warehouseman  after  the  return. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  569-577,  593.] 

5.  TbiaIi  4=3252(7)— Instbuctions—Afpuca- 
Bn.xrT  TO  E<vidence. 

Where  evidence  showed  that  antomobile  in- 
jured in  sh^^nnent  was  not  valueless  after  bong 
repaired  by  carrier,  an  instruction  to  find  a 
verdict  based  on  value  "in  the  event  of  a  total 
destruction,"  KM  erroneous. 

[EJd.  Note.— For  other  cases,  see  Trisl,  Cent 
D^.  I  602.] 

4.  Cabbibbs  i9s>114  —  IRJUBT  to  Shifiikht— 

Limitation  ot  Ioabiutt. 
Ordinarily  a  carrier's  liability  for  injury  to 
a  ahipment  will  cease  when  the  goods  are  re- 
fused by  the  consignee,  although  damaged,  unless 
the  carrier  has  extended  its  liability  by  an  act 
go^  as  retaining  possession  and  having  the 
goods  repaired. 

[Ed.  Note.— For  other  cases,  see  Oarrieis, 
Cent  Dig.  R  608-^20.] 

6.  Gabbiebs  4=989  —  Consishxb's  Dutt  to 
Accept  Damaged  Oood& 

The  consignee  Is  obliged  to  accspt  goods 
when  duly  tendered  by  carrier,  although  damag- 
ed in  transportation  if  not  rendered  totally  val- 
ueless. 

[Ed.  Note.— For  other'  cases,  see  Carriers, 
Cent  IMg.  §}  324-330.] 

6.  Tbial  «=»252(7)— lNSTBtJOTig«»— Appuca- 

BII.ITT  TO  Evidence. 
An  instruction  that  consignee  could  recover 
for  injuries  to  an  automobile  occurring  while 
in  carrier's  possession  after  its  agreement  to  re- 
pair the  machine,  rendering  it  valueless,  was 
erroneous  in  view  of  the  evidence  which  did  not 
show  that  the  machine  was  then  valueless,  and 
where  consignee  had  refused  to  accept  it  when 
tendered  after  it  had  been  repaired. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  i  602.] 

Appeal  from  I>lstrlct  Court,  NaTarro  Oonn- 
ty ;   n.  B.  Davlss,  Judge. 

Suit  by  Henry  Iveram  ngalnHt  the  Hous- 
ton &  Texas  Central  Railway  Cooipany  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

Baker,  Botts,°  Parker  &  Garwood,  of  Hous- 
ton, and  R.  S.  Neblett,  of  Corslcana,  for  ap- 
pellants. Callicutt  ft  Johnson,  oi  Gorticana, 
for  aK>ellee. 

BAINEY,  C.  J.  A  statement  of  the  natnre 
of  Uie  case  Is  taken  from  appdlAnfs  brief 

as  follows: 

'This  suit  was  instituted  by  appenee,  Henry 
Iversen,  in  the  district  court  of  Navarro  coun- 
ty against  the  Houston  &  Texas  Central  Bail- 
road  Gomnany,  the  Missouri,  Kansas  &  Texas 
Railway  Company,  and  the  Chicago  &  Altoa 
Railway  Company.  The  object  of  the  suit  was 
tp  recover  damages  for  injury  done  to  an  ao- 
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tomobile  bdOD(iiiK  to  plaintiff,  sMpped  from 
Springfield,  lU.,  to  Conicana,  Tex.  The  peti- 
tion contained  two  counts:  First.  Tliat  the  ao- 
tomobile  was  worth  about  $8,800,  and  when  de- 
livered to  defendants  for  shipment  In  Avgatt, 
1912,  was  worth  $1,800,  and  that  appelUuta 
failed  to  safely  transport  the  automobile,  and 
that  in  transit  it  became  broken,  damaged,  and 
injured  in  many  of  its  parts,  and  that  It  was  so 
damaged  and  injured  that  it  was  rendered  value- 
less  aa  an  automobile,  and  could  not  be  used  for 
any  puri>o8e  whatever,  and  that  plaintiff  had 
been  damaged  to  the  amount  of  the  value  of  the 
automobile,  to  wit,  at  least  $1,800.  Second. 
The  second  count  in  the  petition  is  that  if  for 
any  reason  appellee  should  not  show  himself 
entitled  to  recover  for  the  full  Value  of  the  au- 
tomobile, aa  above  set  forth,  then  he  says  that 
the  defendants,  and  especially  the  Houston  & 
Texas  Central  Railroad  Company,  nndertook  to 
place  the  automobile  and  Ita .  equipment  in  as 
good  condition  as  it  was  when  received,  and.  that 
defendants  and  each  of  them  have  failed  lb  do 
so ;  that  the  automobile  is  now  in  a  very  dam- 
aged condition,  and  it  la  Impossible  to  use  it  as 
an  automobile,  and  that  it  will  cost  the  sum  of 
at  least  $800  to  put  it  in  repair,  and  in  the  al- 
ternative plaintiff  prays  for  judgment  for  such 
amount  of  damages,  $800." 

Appellants  denied  the  oontentloB  ttiat  the 
antooioblle  had  become  entirely  valueless,  and 
denied  that  It  would  cost  $800  to  repair  It, 
and  d«iled  that  the  automobile  could  not  be 
used  for  any  purpose.  They  tendered  the 
automobile  In  Question.  The  trial  resulted 
in  a  verdict  and  Judgment' In  favor  of  ap- 
pellee against  the  apiiellants  In  the  sum  of 
$1,400. 

The  first  assignment  of  error  coipplatns 
of  the  third  paragraph  of  the  court's  charge^ 
and  snbmlts  the  following  objection,  to  wit: 

"Defendants  object  and  except  to  the  third 
paragraph  of  the  charge  to  the  Jury,  wherein  it 
submits  to  the  jury  the  isane  as  to  whether  or 
not  there  was  a  total  destruction  of  the  automo- 
bile in  question  at  the  time  it  reached  Corsicana 
in  shipment  from  Springfield,  111.,  and  before 
there  was  any  contract  between  any  of  the  de- 
fendants and  the  plaintiff  with  reference  to  mak- 
ing repairs  upon  the  same.  Because  there  is  no 
evidence  in  the  case  which  would  warrant  the 
submission  of  such  issue  to  the  jury,  or  which 
would  warrant  the  jnry  in  finding  that  there  was 
a  total  destruction  of  the  machine  or  automobile 
in  question  at  the  time  stated  above." 

Appellee  alleged  that  the  anto  was  dam- 
aged and  injured  while  In  transit  to  the  ex- 
tent ot  being  valueless  as  an  automobile,  .and 
"cannot  be  used  for  any  purpose  whatever." 
It  was  also  allied  In  the  alternative  that 
defendant  undertook  to  place  the  automobile 
in  as  good  condition  as  when  received  for 
shipment,  which  roQuired  $800,  and  prayed 
for  this  amount  tn  the  alternative. 

The  auto  reached  Corsicana  about  August 
25,  1912,  Before  being  deUvered  by  the  rail- 
way company  it  was  agreed  between  Ivensen, 
the  owner,  and  the  Houston  &  Texas  Central 
Railway  Company's  claim  agent  that  the  rail- 
way company  should  retain  possession  of  it, 
ship  it  to  Dallas,  have  tt  repalrad,  and  re- 
turn it  to  Corsicana,  which  was  done  after 
which  appellee  refused  to  accept  it,  claiming 
that  U.  was  not  properly  repaired,  and  the 
railway  company  retained  possession  thereof, 
unto  the  trial  6t  this  case,  which  waa  at  the 


January  term,  1910.  The  testimony  as  to 
the  worthlessncss  of  the  machine  was  con- 
fined to  the  time  of  trial,  several  witnesses 
placing  the  value  at  not  less  than  $100,  and 
more.  Several  witnesses  fixed  the  value  at 
$2,000  when  shipped  from  Springfield,  111. 
There  was  testimony,  in  affect,  that  it  would 
take  not  more  than  $825  to  repair  it  when  it 
reached  Corsicana.  One  witness  stated  that 
to  make  it  as  good  as  before  the  damage  was 
done  it  would  take  $736. 

[1-4]  The  case  seems  to  have  been- tried 
by  the  court  on  the  theory  that  antdlahts 
still  had  possession  of  said  machine  as  com- 
mon carriers.  We  think,  however,  after  the 
return  of  the  machine  to  Corsicana  and  the 
appellee  refused  to  accept  It,  the  railway 
company  held  It  only  as  warehonsenan  from 
that  time.  There  was  no  pleading  nor  proof 
as  to  its  liability  as  warehouseman,  so  the 
proof  should  have  been  limited  to  the  value 
of  the  machine  to  the  time  of  its  return  from 
Dallas.  The  testimony  does  not  show  what 
the  car  worth  at  that  time,  at  least  it  is  not 
sufficient  to  show  that  it  was  valueless  at 
that  time,  and  the  court  erred  In  charging 
the  jury  to  find  a  verdict,  basing  It  on  the 
value  in  the  "event  of  a  total  destruction," 
etc.  Ordlnftrlly,  the  liability  of  the  railway 
company  as  a  common  carrier  woiild  have 
ceased  when  the  machine  first  arrived  at 
Corsicana  and  the  appellee  refused  to  accept 
It,  although  damaged  and  had  not  the  rail- 
way company  extended  its  liability  as  such 
by  retaining  possession  and  having  it  re- 
paired, which  extension  expired  upon  the  ma- 
chine being  returned  to  Corsicana  and  appel- 
lee notified  thereof. 

[I]  The  following  authorities  hold  that 
when  goods  are  shipped  over  a  railroad  the 
consignee  must  receive  them,  If  duly  ten- 
dered, though  damaged  in  transportation,  if 
not  rendered  totally  valueless:  Railway  Co. 
V.  Mercantile  Co.,  lOi  S.  W.  1072;  Railway 
Co.  V.  Moore,  .47  Tex.  Civ.  App.  531,  105  S. 
W,  532;  Railway  Co.  v.  Chlnski,  53  Tex. 
av.  App.  21,  114  S.  W.  851;  Railway  Co. 
vr.  Bell,  168  S.  W.  397;  Railway  Go.  v.  Burrua 
Mill  Co.,  168  S.  W.  1028. ,  There  being  no  tes- 
timony that  the  auto  was  valueless,  although 
damaged,  when  it  arrived  at  Corsicana  from 
Springfield,  111.,  it  was  error  in  the  court 
to  submit  in  tite  fourth  paragraph  of  Its 
charge  the  issue  of  the  machine  being  value- 
less. 

[•]  The  court  also  erred  in  its  sixth  para- 
graph of  its  charge  as  follows : 

"Kow,  therefore,  if  yon  find  and  believe  from 
a  preponderance  of  all  the  testimony  in  this 
case  tiiat  after  the  arrival  of  said  automobile  in 
Corsicana,  Tex.,  from  Springfield.  lU.,  the  de^ 
fendants,  or  any  of  them,  and  the  plaintiff  here- 
in entered  into  a  contract  and  agreement  by  the 
terms  of  which  said  defendants,  or  any  of  them, 
contracted  and  agreecL  in  settlement  of  such 
damages,  to  -repair  and  replace  said  automobile 
in  as  good  condition  as  when  delivered  to  de- 
fendant at  Springfield,  in.,  and  you  further 
find  and  believe  from  a  preponderance  of  all  the 
testimony  that  the  defendants,: or  sock  of  them 
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aa  were  parties  to  and  boond  by  the  later  coo- 
tract  if  made,  while  in  the  possession  of  said 
automobile  and  while  retaining  possession  under 
said  contract,  damaged  and  injured  said  auto- 
mobile to  such  an  extent  as  rendered  it  yalue- 
less  or  permitted  it  to  be  damaged,  injured  and 
destroyed  while  in  their  possession,  then,  in  such 
event,  you  will  find  for  Uie  plaintiff  damages  for 
such  sum  aa  you  believe  from  all  facts  and  cir- 
cumstances in  this  case,  which  would  have  been 
the  market  value  of  said  antomobile  in  its  con- 
dition when  delivered  to  defendant  companies 
for  transportation  at  Springfield.  HI.,  not  to  ex- 
ceed, however,  the  eum  of  $1,800,  the  amount 
sued  for." 

Appellant  objects  to  said  charge  as  follows ; 

"The  court  erred  in  the  sixth  paragraph  of  its 
charge  to  the  jur^^,  in  that  portion  of  the  same 
wherein  the  jury  is  authorized  to  find  for  plain- 
tiff if  there  was  a  contract  with  plaintiff  to  re- 
pair the  machine  in  question  in  settlement  of 
the  damages  and  thereafter,  while  in  possession 
of  defendants,  before  its  delivery  to  plaintiff,  it 
was  damaged  and  injured  to  such  an  extent  as 
to  render  ft  valueless  and  totally  destroy  its  val- 
ue, becanse  defendants  will  not  be  liable  for  dam- 
ages which  accrued  to  the  machine  which  ren- 
dered it  valueless  after  defendants  tendered  the 
same  to  plaintiff  and  he  refused  to  accept  and 
receive  it." 

This  criticism  of  the  diarge  under  the  evi- 
dence is  tenable,  because  the  machine  at  that 
tline  was  not  shown  to  be  valueless,  and  ap- 
pellee having  refused  to  accept  It  when  ten- 
dered upon  its  being  returned  from  Dallas. 
Under  the  plaintifTs  pleading  no  recovery  for 
Injury  after  that  time  could  be  had.  Baum- 
bach  v.  Railway  Co.,  4  Tex.  Civ.  App.  650, 
23  S.  W.  693;  Railway  Co.  v.  CSiesnutt  (Ky.) 
89  S.  W.  298. 

There  are  several  errors  presented,  but 
for  the  errors  here  indicated,  the  Judgment 
will  be  reversed,  and  we  think  It  unnecessary 
to  discuss  the  other  assignments  not  specially 
mentioned  herein. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


PT.  WORTH  &  R.  G.  RY.  CO.  et  aL  v,  TUG- 

GLE.     (No.  8708.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

June  30, 1917.) 

1.  Afpbai,  and  Brbob  ®=3&47(2)— Recobd  — 
Failube  to  File  •Pindinos  of  Fact  and 
Conclusions  op  Law — Statement  of  Facts. 

In  the  absence  of  a  statement  of  facts,  the 
failure  of  the  trial  judge  to  file  findings  of  fact 
and  conclusions  of  law,  as  required  by  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art  1989,  requires 
reversal  of  the  jadgment 

2.  Appeal  and  Ebbob  «s>547(2)  —  Record  — 
Failube  to  File  Findings  of  Fact  and 
Conclusions  of  ItAW— Showing  bt  Biix 
OF  Exceptions. 

The  failare  of  the  trial  Judge  to  file  findings 
of  fact  and  conclusions  of  law,  as  required  by 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art  1989, 
must  be  shown  by  bill  of  exception  to  authorize 
consideration  of  it  as  cause  for  reversal,  as  pro- 
vided in  rule  55  of  the  Court  of  Ci^il  Appeals 
(142  8.  W.  xxl). 

B.  Appeal  and  Ebbob  «=»933(1)  —  Pbisump- 

TiOH— RUUKQ  ON  Motion  fob  New  Tbial. 

In  the  absence  of  showing  to  the  contrary, 

vhe  trial  court's  order  overruling  motion  for  new 


trial  will  be  presumed  to  hav«  been  oarrect 
and,  if  necessary  to  support  the  order,  the  pre- 
sumption will  be  indulged  that  defendant's  appli- 
cation for  the  filing  of  findings  of  fact  was  with- 
drawn or  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3772.] 

4.  Watebs  and  Wateb  Codbses  €=»179(1)  — 
Obsteuction   of  Rainfaix  Overflowing 
Lan  DS— Plea  DING. 
In  an  action  against  a  railroad  and  Its  re- 
ceiver  for   damage   to   plaintiff's   land    by   the 
overflow  of  obstructed  rainfall,  where  the  peti- 
tion alleged  that  the  obstruction  was  due  to  the 
negligent  construction  of  the  roadbed  originally, 
as  well  as  to  the  negligence  of  the  receiver  in 
maintaining  and  operating  it  after  construction, 
a  cause  of  action  was  stated  against  the  railway. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i|  244-247,  263.] 

Appeal  from  District  Court,  Comanche 
County ;  J.  H.  Arnold,  Judge. 

Actl(m  by  T.  H.  Tuggle  against  the  Ft 
Worth  &  Rio  Grande  Railway  Company  and 
others  from  a  Judgment  for  plalntitr,  defend- 
ants appeal.     Affirmed. 

Kearby  &  Kearby,  of  Comanche,  for  appel- 
lants. Smith  &  Palmer,  of  (Jomancbe.  for  ap- 
pellee. 

DUNKLIN,  J.  This  appeal  Is  prosecuted 
by  the  Ft  Worth  &  Rio  Grande  Railway 
(Company  and  G.  H.  Schleyer  and  Aveiy 
Turner,  Its  receivers,  from  a  Joint  Judgment 
rendered  against  them  in  favor  of  plaintiff, 
T.  H.  Tuggle,  upon  pleadings  alleging,  sub- 
stantially, that  through  defective  construc- 
tion a^d  maintenance  of  the  roadbed  of  tlia 
defendant  railway  company  across  plain- 
tiff's land  the  natural  flow  of  water  from 
rainfall  had  been  so  obstructed  and  diverted 
as  t6  cause  the  overflow  of  plalntlirs  land 
adjacent  to  the  roadbed  and  the  destruction 
of  crops  growing  thereon.  The  trial  was  bj 
the  court  without  the  aid  of  a  Jury,  and  by 
the  first  assignment  of  error  It  is  Insisted, 
that  the  Judgment  should  be  reversed  be- 
cause of  the  failure  of  the  trial  toAge  to 
file  findings  of  fact  and  conclusions  of  law, 
as  provided  by  article  1989,  Vernon's  Sayles* 
Texas  Civil  Statutes.  The  record  contains 
no  statement  of  facts. 

[1,2]  According  to  numerous  decisions,  such 
as  Wandry  v.  Williams,  103  Tex.  91,  124  S. 
W.  85,  and  T.  &  N.  O.  Ry.  Go.  v.  Highland 
Dairy  Co.,  137  S.  W.  137,  in  the  absoice  of 
a  statement  of  facts  such  a  failure  of  the 
trial  Judge  renjulres  a  reversal  of  the  Jadg- 
ment rendered  by  him.  But  it  Is  also  well 
settled  that  such  failure  must  be  shown  by  a 
bill  of  exception  In  order  to  authorize  a  oou- 
sideratlon  of  the  same  as  a  cause  for  re- 
versal, as  provided  In  rule  05  (142  S.  W.  xxl). 
Boyette  v.  Glass,  140  S.  W.  819,  and  ded- 
sions  there  cited.  Tbe  reason  for  sdcd  a  re- 
quirement is  glvm  by  our  Supreme  Court  la 
CotuUa  V.  Goggan,  77  Tex.  82,  13  8.  W.  742, 
aa  follows: 

"It  may  frequently  occur  tiiat  a  party  wbo  has 
filed  bis  application  for  findings  of  fact  and  law 
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may  -waive  or  withdraw  !t.  Without  a  bfll  of 
exceptions,  when  the  findings  do  not  appear, 
we  cannot  know  tkat  this  has  (not)  been  done." 

[3]  rThe  record  shows  that  appellant  tiled 
a  written  request  to  the  trial  judge  to  tile 
such  findings,  but  there  Is  no  bill  of  exoep- 
tloD  showing  that  the  application  was  ever 
brought  to  the  attention  of  the  court,  and 
that  he  refused  to  comply  with  the  request. 
We  do  find  that  the  failure  <tf  the  trial  Judge 
to  file  sodi  findings  was  urged  as  one  of  the 
grounds  for  a  new  trial  In  the  motion  for 
new  trial  filed  by  appellants.  Even  though 
It  could  to  said  that  such  a  complaint  had  a 
proper  place  In  the  motion  for  new  trial, 
whldi  we  doubt,  In  the  absence  of  some  show- 
ing to  the  contrary,  the  order  of  court  over- 
ruling the  motion  would  be' presumed  to  be. 
cortect,  and  If  necessary  to  support  the  or- 
der, the  presumption  would  be  Indulged  that 
the  apidlcatlon  for  the  filing  ot  such  findings 
had  been  withdrawn  or  waived. 

[4]  It  is  farther  assigned  as  fundamental 
error  ttiat  the  allegations  contained  In  plaln- 
tlfiTs  petition,  even  U  true,  did  not  state  a 
cause  of  action  against  the  defendant  rail- 
way company.  In  that  it  was  alleged,  sub- 
stantially, that  the  receiveis  were  in  posses- 
sion, control,  and  management  of  the  road- 
bed and  other  properties  of  the  railway  com- 
pany. Including  its  "culverts,  sluiceways,  and 
drainage  along  said  roadbed  and-  right  of 
way"  at  the  time  plaintill  sustained  the  dam- 
ages complained  of.  There  is  no  merit  In 
this  assignment,  since  it  was  further  alleged 
that  the  obstruction  of  the  flow  of  water 
from  rainfall  was  due  to  the  negligent  con- 
struction of  the  roadbed  originally  as  well 
as  to  the  negligence  of  the  receivers  In  main- 
taining and  (^lerating  the  same  after  being  so 
constructed. 

All  assignments  of  error  are  overruled,  and 
the  Judgment  of  the  trial  court  is  affirmed. 


SPSEB  et  aL  V.  DAIiRTMPLE.    (No.  8635.) 

(Court  of  ClvQ  Appeals  of  Texas.    Pt  Worth. 

May  12,  1917.    Rehearing  Denied 

June  30,  1917^ 

Etidk:*cb   «=»444(4)— Parol   Evidhwob— Ex> 

istehck  of  oohditjon. 
In  action  by  real  estate  broker  to  foreclose 
•  lien  for  bia  cominissioDB  reserved  in  a  deed 
given  in  exchange  of  property  and  delivered  to 
grantee,  the  grantors  coukl  not  show  existence 
of  conditions  upon  which  the  instrument  was  de- 
livered, la  effect  that  the  broker's  notes  were 
not  to  be  effective  until  payment  of  purchase 
price  notes,  which  la  fact  were  not  paid,  owing 
to  a  re-exchange,  hut  the  land  is  qnestion  still 
standing  charged  with  the  broker's  lien. 

(Ed.  Note.— For  other  cases,  see  Elvidence, 
Coit.  Dig.  H  1929,  1930,  1940,  1941,  2049.] 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Suit  by  J.  B.  Dalrymple  against  R.  M. 
Speer  and  others.     Judgment  for  plalntlfT, 


and  defendants  R.  M.  S^eer  and  T.  J.  Pen- 
IstOQ  appeal.    Affirmed. 

S.  C.  Padelford,  W.  E,  Myers,  and  Warren 
&  Eugie,  all  of  Cleburne,  tot  appellants. 
Ramsey  &  Odell  and  Brown  &  Lockett,  aU  of 
Cleburne^  for  appellee. 

CONNER,  C.  J.  Appellee,  Dalrymple,  In- 
stituted this  suit  in  the  district  court  of  John- 
son county  on  the  Bth  day  of  December,  1914, 
against  W.  R.  Orioe,  T.  J.  Penlston,  and  R. 
M.  ^>eer,'  wherein  he  sought  a  recovery 
against  the  defendant  W.  R.  Orlce  as  the 
maker  of  two  promissory  notes  executed  by 
said  Orice  on  the  20th  day  of  September, 
1912,  for  the  a^regate  amount  of  $300,  with 
interest  at  8  per  cent,  from  date,  and  10  per 
cent  attorney's  fees.  Both  notes  were  pay- 
able to  the  defendant  Penlston,  or  order,  but 
were  alleged  to  be  the  property  of  the  plain- 
tiff. The  plaintiff  also  sought  to  foreclose  a 
vendor's  Uen  and  deed  of  trust  lien  as 
against  all  the  defendants  on  two  sections  of 
land  (1,280  acres)  located  in  Ector  county, 
Tex.,  and  described  In  plaintiff's  petition. 
It  was  alleged  that  Penlston  conveyed  said 
land  to  Grice  by  deed  dated  the  aoth  da^  of 
September,  1912,  in  consideration,  among  oth- 
er things,  of  the  two  notes  sued  upon,  and 
that  the  said  conveyance  and  notes  expresisly 
retained  the  vaidor's  lien  to  secure  the  pay- 
ment of  the  notes. 

The  defendants  Spcer  and  Penlston  pleaded 
and  offered  to  prove  substantially,  as  follows; 
That  the  plaintiff  at  and  before  the  execution 
of  the  notes  declared  upon  was  a  real  estate 
agent  In  Cleburne,  Tex. ;  that  the  defendants 
Speer  and  Penlston  at  that  time  owned  the 
1,280  acres  of  land  described  in  the  plalntifTs 
petition,  and  that  the  defendant  Grice  claim- 
ed to  own  an  equity  In  about  1,300  acres  of 
land  tn  Panola  and  Shelby  counties,  Tex.; 
that  the  plaintiff  Dalrymple  as  such  real 
estate  agent  and  representing  both  the  de- 
fendant Grice  and  the  defendants  Penlston 
and  ^(leer  negotiated  an  exchange  between 
the  parties  named  of  the  properties  referred 
to ;  that  by  the  terms  of  the  exchange  defend- 
ants Speer  and  Penlston  agreed  to  exchange 
tbelr  said  SteOor  county  land  for  Orice'e  said 
equity  and  two  promlsflory  notlea  in  the  sum 
of  fSfiOO  eadi,  and  that  Orice  agreed  to  so 
exchange  his  property  and  to  give  said  notes ; 
that  it  was  agreed  that  the  defendants  Speer 
and  Penlston  should  have  a  lien  upon  their 
said  Ector  county  land  to  secure  the  payment 
of  the  said  $6,000  of  Ortce's  notes,  and  that 
such  Uen  was  retained  In  the  conveynnce  to 
Grice'  and  recited  In  the  notes  end  that  to 
the  same  effect  a  trust  deed  lien  was  given  by 
the  said  Grice.  It  was  further  alleged  that 
the  exchange  was  consummated,  as  stated, 
and  that  the  plaintiff,  Dalrymple,  charged 
the  defendants  Speer  and  Penlston  (ISO  as 
commissions  for   making  the  exchange   for 
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them,  and  charged  the  defendant  Grlce  with 
$300  as  commission 'for  making  the  exchange 
for  him ;  that  the  defendants  Speer  and  Pen- 
Istou  paid  the  commission  bo  charged  against 
them,  but  that  Orlce  for  the  commission  due 
from  blm  executed  the  two  notes  declared 
upon  by  Dalrymple;  that  the  defendants 
Speer  and  Penlston  finally  consented  and 
agreed  that  said  two  notes  might  be  in- 
cluded as  among  the  notes  made  by  Oilce  and 
referred  to  and  secured  by  the  vendor's  lien 
in  the  conveyance  from  Speer  and  Penlston  to 
Orioe  uader  the  following  circumstances,  to 
wit:  That  said  notes  were  to  be  made  pay- 
able to  the  order  of  Penistoo ;  that  they  were 
not  to  take  effect  or  be  delivered  to  Orlce  un- 
til after  the  paymoit  of  the  said  two  $3,000 
notes  made  by  Grlce.  It  was  alleged  that 
Petniston  in  fact  had  nevsr  indorsed  or  trans- 
ferred said  notes  to  the  plaintiff,  Dalrymple ; 
that  said  $8,000  notes  eziecuted  by  Orice  had 
never  in  fact  been  paid ;  that  on  the  contrary 
at  a  later  date  specified  in  the  petition  it  was 
ascertained  by  the  defendants  Speer  and 
Penlston  that  Orlce  at  the  time  of  the  orig- 
inal exchange  had  no  equity  as  r^juresented 
by  him  in  East  Texas  lands,  and  that  there- 
upon by  negotiations  through  the  plaintiff, 
Dalrymple,  Orlce  reconveyed  to  the  defoidant 
Speer  said  Ek:tor  county  land,  and  said  Speer 
and  Penlston  reconveyed  to  Qilce  any  and 
all  equity  covered  by  Giles's  original  deed, 
and  surrendered  to  Orice  his  two  $8,000  notes. 

It  is  uiidlq>uted  in  the  record  that  while 
the  notes  declared  upon  in  this  suit  were 
made  payaUe  to  the  order  ot  Penlston,  they 
in  fact  were  owned  by  the  plaintiff,  Dalrym- 
ple, having  been  executed  by  Orlce,  not  as 
any  part  of  the  consideration  for  the  Ector 
county  land  rec^ved  by  him  at  the  time, 
but  in  payment  of  the  commissions  due  from 
Grice  to  Dalrymple.  It  is  further  undisput- 
ed tliat  in  the  re-exchange  the  lien  upon  the 
Ector  county  land  to  secure  the  two  $3,000 
notes  originally  executed  by  Grice  was  re- 
leased, but  no  release  of  the  lien  to  secure 
the  notes  declared  upon  in  this  suit  appears 
in  either  allegation  or  jK'oof  offered.  On  the 
contrary,  so  far  as  appears  from  either  alle- 
gation or  proof,  the  defendant  Speer,  who  at 
all  times  was  tJie  real  owner,  now  holds  the 
Ector  county  land  charged  with  the  vendor's 
lien  for  the  payment  of  the  notes  la  oimtro< 
versy  in  this  suit. 

The  court  declined  to  admit  evidence  in 
support  of  the  allegations  above  referred  to, 
which  had  been  specially  pleaded  by  the  de- 
fendants Speer  and  Penlston,  and  gave  to  the 
Jury  a  peremptory  Instruction  which  was  fol- 
lowed by  a  judgment  in  favor  of  the  plaintiff 


as  against  the  defendant  Grice  for  the  prin- 
cipal, interest,  and  attorney's  fees  due  upon 
the  notes  sued  upon  and  against  all  parties 
foreclosing  tlie  liens  wbldik  the  plaintlfl 
sought  to  foreokwe,  and  the  defendants  Si>eer 
and  Penlston  have  appealed. 

While  aiqwllant^'  assignments  are  numer- 
ous, but  a  single  material  question  is  pre- 
sented tor  our  determination,  and  that  is. 
Did  the  court  rule  correctly  in  exdadlnc  tl>e 
evidence  offered  by  appellants  in  soKKNrt  ot 
the  allegations  of  their  special  answer,  as 
above  set  out?  We  think  he  did.  As  it  seems 
to  us  the  case  of  Holt  v.  Gordon,  by  this 
court  reported  in  176  S.  W.  902,  and  lat«' 
sustained  by  our  Supreme  Court,  as  will  ap- 
pear by  a  reference  to  174  S.  W.  1097,  is  con- 
clusive in  favor  of  the  court's  actloo.  From 
the  statement  made  it  is  to  be  observed  that 
there  is  no  contention  by  appellants  that  the 
notes  sued  upon  by  the  appellee  were  of  no 
effect  as  against  the  defendant  Grice.  The 
sole  effort  on  the  part  of  appdlants  was  to 
defeat  the  asserted  lien  upon  the  Ector  ooan- 
ty  land  as  reserved  in  the  original  oenvey- 
ance  by  appellants  to  the  defendant  Grlce. 
The  rule,  therefore,  so  strongly  urged  in  be- 
half of  appellants  that  parol  evidence  la  re- 
ceivable to  show  that  a  written  Inatnunent 
had  been  executed  under  an  agreemoit  that 
it  was  not  to  become  effective  save  upon  oer^ 
tain  coQdltioBs,  has  no  applicatictn.  Say  oar 
Supreme  Ck>urt  in  the  case  cited: 

"That  principle  has  never  been  recognized  by 
this  court  as  appUcabls  to  a  deed  to  land,  or  a 
deed  of  trust  affecting  the  land,  where  the  deliT" 
ery  of  the  mBtruineiit  was  made  to  the  grantee, 
aod  not  to  a  third  person.  It  has,  upon  the  con- 
trary, been  distinctly  held  that  a  deed  or  deed 
of  trust  cannot  be  an  ^serow  where  it  ia  deliv- 
ered to  the  grantee  in  the  instrument." 

It  must  follow,  we  think  on  the  authority 
of  Holt  V.  Gordon,  and  the  authorities  dted 
by  both  this  court  and  the  Supreme  Cooit, 
that  appellants,  in  order  to  defeat  the  lien 
reserved  in  the  deed  to  Grice^  could  not  iKove 
the  facts  offered  in  evidence.  THie  deed  with- 
out question  was  delivered  to  Orice  with 
agreement  on  ajwellant's  part  that  tlierehy  a 
Hen  in  express  terms  and  by  lee^  ttUtt  had 
been  acquired  by  the  appellee,  Dalrymple,  to 
secure  an  nnweattcoed  debt.  Tbure  is  no  al- 
legation nor  offered  proof  that  upon  the  re- 
exchange  of  properties  referred  to  that  ap- 
pellee, Dalrymple,  consented  or  agreed  that 
the  lien  so  secured  should  be  destroyed,  and 
the  evidence  cAered  ftilled  to  have  awdi  ef- 
fect We  therefore  conclude  that  the  court 
did  not  err  in  giving  the  peremptory  instmc- 
Uoa  to  the  Jury  to  find  for  the  plalntUI,  and 
the  Judgment  will,  accordingly,  be  afflnaed. 
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FREBLS  T.  STATE.    (No.  78.) 
(Supreme  Comt  of  ArkUMM.     Jidr  2,  1917.) 

1.  CRiKinrAi,  liAW  «a>g29(0),   1166(5)— TBtAi 
— Shikldino  JukT'-Discbbtioh  or  OoosT. 

The  trial  }adg«  baa  a  wide  diacretion  to  pre- 
vent the  trial  jury  from  being  brought  in  con- 
tact with  any  outside  conditions  that  are  cal- 
calated  in  the  least  to  exert  an  andua  infittenc« 
upon  them,  and  also  a  -vide  discretion  to  set 
aside  a  verdict  of  conviction  where  anything 
occurs  without  his  knowledge  and  beyond  his 
power  to  prevent  well  calculated  to  produce  a 
verdict  tainted  by  passion,  sympathy,  preiudioe, 
corruption,  or  any  other  sinister  influence,  and 
unless  the  trial  judge  has  abused  his  discretion 
in  dealing  with  such  matters,  the  Supreme 
Court,  after  he  has  ruled  upon  such  issues,  will 
not  disturb  his  findings. 

[Ed.    Not*'— For   otb«r   oams,    see    Oriminal 
Law.  Cent  Dig.  U  2246,  3071,1 

2.  CBiifjNAt.  Law  «oe25(6)-<EnjJ>— UKDxn 

iMrLUKNCB  ON  JUST. 

Where  the  jury  in  a  murder  case  took  a 
walk  for  exercise  during  their  deliberations,  and 
passed  through  the  graveyard  where  deoaasea  was 
buried,  and,  knowing  her.  saw  dieceased's  aunt 
at  his  grave  weeping  as  they  passed  by,  verdict 
of  guilty  cannot  be  set  aside  on  ground  that  jnry 
was  unduly  influenced. 

[Eld.    Note.— For    other   eMe«,    Me   Criminal 
Law,  Cent.  Dig.  |  2246.] 

3.  Gbihirax.  Law  iSs»0(^— Tbiai,  —  Pobitior 
or  DKCEABXD'a  Relaxivs  in  Coubtkoom. 

In  a  murder  case  deceased's  aunt  had  a  right 
to  sit  with  the  attornevs  for  the  prosecution 
during  the*  progress  of  the  trial. 

[Ed.    Note.— For  other   cases,   see    (Criminal 
Law,  Cent.  Dig.  {  460.] 

4.  CBimNAi.  Law  <S=>1158(4)— Dtino  Decla- 
ration—Qukstion  or  Fact— RBvrew. 

Whether  decedent's  declarations  were  made 
under  a  sense  of  impending  death,  so  as  to  ren- 
der them  admissible  as  dying  declafations,  is  a 
preliminary  question  for  the  trial  court,  and  its 
finding  will  not  be  disturbed  if  there  is  evidence 
to  support  it. 

[Ed.    Notei— For   other   cases,    see    Criailnal 
Law,  Cent.  Dig.  i{  3061-3066.] 

5.  HoHiciDx  4=3218— BviDXNoe—D'nRQ  Dbo- 

LAHATION. 

In  determining  the  question  whether  deceas- 
ed's dedaratiopa  were  bis  dyin^  declarations, 
made  under  a  sense  of  impending  death,  the 
court  should  considier  all  facts  and  drcumstanc- 
es  surrounding  deceased  when  the  declarations 
were  made,  such  as  the  character  of  the  wound, 
the  declarations  ot  deceased  himself  that  he 
30uld  not  live,  and  the  fact  that  he  shortly  died. 
[Ed.  Note.— Wor  other  cases:  see  Homicide, 
Cent.  Dig.  H  468,  469.] 

6.  HoMiciDX  «=o221— BviBBNCZ— Dtiho  Tna- 
z.ASAKiona. 

The  weigbt^  <u)d  credit  to  be  given  deceased's 
dying  declarations,  in  a  prosecution  for  homi- 
cide, are  fo*',tne  jurr- 

[Kd.   Note.— Pot  other  cases,   see  Homicide, 
Cent.  Dig.  H  463,  464.} 

7.  HoureiD*  «=»204— Btimncb— Dniro  Dbc- 

I.ARA1I0K8. 

In  a  prosecuUoQ  for  njnraler,  where  deeeossd 
lived  39  days  after  he  was  shot,  yet  all  the  time 
be  was  conscious  he  retill^ed  be  was  going  to 
dl«,  and  "te  beHeved,  so  stating  to  bis  father-in* 
law  and  hia  father,  iiia  dtclasatOMia  were  admis- 
sible as  dying  declarations. 

[E^d.   Note.— For  other   cases,   see  Homicide, 
Cent  Dig.  {  4^.] 


Afseal  from  OroUt  Oonzf,  Bilssisrii^t 
Connty;   W.  J,  Driver,  Jqdg& 

J.  M.  Freels  was  ccmvioted  of  BNirder,  and 
be  apDeal&    Afflrmedi. 

Ricft  Pleree,  of  Union  Ctt)',  Tenn.,  abd  S. 
L.  OladlSti,  of  Osceola,  for  appellant.  Jno. 
D.  ArbncUe,  Atty.  Oen.,  and  T.  W.  Camp- 
bell, Asst.  Atty.  Gen.,  for  the  State; 

WOOOD,  J.  Appellant  was  ccnvicted  of 
murder  in  tbe  second  degree  under  on  indict- 
ment iB .proper  form  charging  him  with  mur- 
der in  tike  first  degree  ia  the  UHlag  of  one 
Jamea  Edrington. 

The  teatlBOiDy  on  the  pait  tf  the  ■'ate 
tended  to  show  that  three  men,  one  Fergu- 
Bon,  James.  fiUrini^ton,  and  one  Oeorge,  luid 
been  playing  at  a  game  of  dice.  The  men 
were  drinking,  and  Freela  vas  drank.  They 
got  into  what  la  termed  in  tbe  evideince  as  a 
"friendly  drunken  row."  The  men  at  the 
tima  were  on  a  place  oecwyicd  by  Freels,  and 
not  far  from  Freels'  house. 

Oeoigb  testified  that  Freels  had  a  bottle  of 
whieky  and  passed  his  bottle  often.  Edring- 
ton gave  Fre^s  $2  for  tbe  bottle  of  whisky, 
}n>t  to  keep  it,  not  to  buy  it.  Freels  decided 
be  Wanted  tbe  whisky  back;  so  be  pwhed 
Edrington  over  and  got  bold  of  It.  They 
had  a  scuffle.  Edrington  was  laughing  all 
the  time.  Freela  seemed  to  be  a  little 
"sore."  Edrington  told  Freels  that  he  was  a 
good  friend  of  Ua,  but  wanted  him  to  let 
blm  alone  about  the  whisky.  Edrington  lilt 
Um  in  the  face,  not  very  hard.  Fieels  got 
up  and  came  towards  Edrington.  Edrington 
i^oved  him  beck  the  second  time  and  told 
him  to  behave  himself,  and  hit  him  ratber 
hard.  Freels  started  down  the  road.  Ed- 
rington overtook  him,  caught  him  by  the 
arm,  and  Freels  Jerked  loose  from  him> 
Freels  went  to  hl^  home  and  came  back. 
Witness  then  tells  about  a  controversy  be- 
tween himself  and  Freels,  and  continues: 

"About  this  time  Jim  Edrington  was  driving 
down  the  road  in  the  buggy,  and  told  Freels  not 
to  shoot  him,  and  drove  on  down  until  he  got 
within  about  20  steps  of  him ;  then  Freela  level- 
ed the  gun  on  Edrmgton,  Edrington  threw  his 
bands  over  his  face,  telling  Freels  not  to  shoot 
him,  but  kept  going  towaras  Freels,  and  when 
he  got  within  £2  feet  Freels  fired." 

Anottker  witness  testified: 

l%at  at  the  time  the  ahooting  occurred  Bdring- 
ton  was  not  making  any  demonstration  what- 
ever. "When  Freels  shot  Edrington  had  hi» 
hands  over  his  face,  laying  over  m  the  buggy. 
The  top  of  the  buggy  was  diown." 

The  above  sets  out  enough  Of  the  testimony 
to  show  the  circumstances  ot  the  rencounter 
from  the  viewpoint  of  the  state. 

It  was  contended  on  the  part  of  the  appel- 
lant (and  testimony  was  adduced  by  him 
tending  to  prove)  that  no  row  occurred  be- 
tween Edrington  and  Freels;  that  Freels, 
Edrington,  and  George,  who  were  In  a  buggy 
going  to  FreeW  place,  got  out  of  the  buggy 
when   they  arrived  at  a  certain   point  ots 
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Freels'  place  t^t  fhe  purpose  of  engaging  In 
a  game  of  dice;  that  no  row  occurred  be- 
tween  Edrington  and  Freels,  but  that  Freels 
Tvent  to  sleep  soon  after  they  got  out  of  the 
buggy,  because  he  was  so  drunk,  and  that 
when  he  woke  he  went  to  the  house  after  his 
gun  at  the  suggestion  of  Jim  George  for  the 
purpose  of  Joining  one  Fittman  In  a  hunt  on 
the  following  Sunday;  that  George  had  talc- 
en  some  money  from  Freels  while  he  was 
asleep;  that  Edringt<Hi  followed  Freels  for 
a  dintance  and  told  him  that  George  had  tak- 
en his  money,  and  told  Freels  to  make 
George  give  it  to  him.  Freels  returned  with 
his  gun  and  demanded  of  George  that  he 
glye  him  the  $25  that  he  had  taken  from  him 
while  be  was  asleep.  George  pulled  out  the 
money  to  give  it  to  Freels,  but  Instead  of 
giving  it  to  him  he  grabbed  the  gun,  and  in 
the  scuffle  th'at  took  place  over  the  gun  the 
same  was  accidentally  discharged  and  In- 
flicted the  wound  io  James  Edrlngton's  arm 
and  shoulder. 

Edrington  was  taken  to  a  hospital  In  Mem- 
phis. Two  physicians  and  surgeons  attend- 
ed him.  He  lingered  for  39  days,  and  finally 
died.  One  of  the  surgeons  who  attended  him 
at  Memphis  testified  that  the  cause  of  his 
death  "was  septicemia  following  the  gunshot 
wound."  This  surgeon  testified  that  the 
wound  began  about  3^  inches  down  from  the 
shoulder  and  ranged  upward  through  the 
shoulder.  Witness  did  not  think  it  would 
have  been  In  favor  of  the  deceased  to  have 
cut  his  arm  off  at  the  shoulder. 

A  physician  and  surgeon  Introduced  on  the 
part  of  appellant  testified,  in  answer  to  a 
hypothetical  question  setting  forth  the  na- 
ture and  condition  of  Edrlngton's  injury, 
that  the  only  treatment  that  should  have 
been  given  and  the  operation  that  should 
have  been  made  was  to  have  taken  the  arm 
off  at  the  shoulder  and  to  have  removed  all 
foreign  matter;  that  the  fact  that  he  lived 
so  long  would  have  been  in  his  favor;  and 
that  he  more  than  likely  would  have  recov- 
ered bad  his  arm  been  amputated.  The  lac- 
erate flesh  and  foreign  matter  would  have  a 
tendency  to  bring  about  and  set  up  septi- 
cemia. The  witness  on  cross-examination 
testified  that  the  doctors  who  treated  Ed- 
rington tn  Memphis  stood  high  as  physi- 
cians. 

The  physician  who  administered  first  aid 
to  Edrington  on  the  ground  after  he  was 
shot  testified  that  it  was  understood  that 
they  would  take  Edrington  to  Memphis.  He 
administered  a  hypodermic  to  overcome  the 
«hock.  It  would  probably  last  3  hours,  and 
<vas  given  him  about  30  minutes  before  they 
utarted  to  Memphis.  It  would  have  a  quiet- 
ing effect  on  the  patient.  Edrington  did  not 
think  he  would  get  well.  Said  Freels  shot 
him,  and  shot  him  for  nothing.  He  was'  un- 
der the  influence  of  liquor  at  the  time  be 
made  this  statement,  and  it  was  such  that 
those  pNSMit  would  reoogalie  It.    The  Influr 


ence  of  the  liquor  lasted  him  until  he  got  to 
Memphis. 

A.  Witness  by  the  name  of  Goodman  testi- 
fied that  Edrington  made  statements  to  the 
witness  about  dying;  never  did  say  anything 
except  that  be  was  going  to  die.  When  wit- 
ness bad  this  talk  with  him  be  was  con- 
scious. He  told  the  witness  that  when  wit- 
ness met  him  at  the  train  when  he  arrived  at 
Memphis,  and  also  the  next  morning  when 
he  was  operated  on.  Witness  tried  to  talk 
him  out  of  It,  but  be  insisted  that  he  was 
going  to  die.  Said  the  man  shot  blm  for 
nothing,  and  he  asked  him  not  to,  and  beg- 
ged him  not  to  shoot,  Edrington  never 
changed  his  statement,  but  rq)eated  it.  Wit- 
ness did  not  know  whether  they  gave  him 
opiates  01  aniesthetlcs,  and  did  not  know 
whether  he  was  under  the  influence  of  those 
tilings  at  the  time  he  made  the  sjtatements  or 
not  He  talked  rational  to  witness  for  ten 
days.  After  ten  days  his  mind  became 
flighty ;  did  not  seem  to  be  anything  wrong 
with  his  mind  the  first  ten  days. 

S.  E.  Edrington,  the  father  of  deceased, 
testified  that  he  saw  his  s<n  before  he  was 
taken  to  Memphis  on  the  afternoon  that  he 
was  shot,  and  went  to  see  him  at  the  haepl- 
tal  several  days  after  the  shooting,  and  talk- 
ed to  him  about  the  result  of  his  wound,  and 
be  said  he  was  going  to  die;  did  not  ex- 
press any  hope  of  getting  well  at  alL  Said 
he  was  worse  than  they  thought  be  was. 
Said  Freels  shot  him  for  uotblng;  that  when 
he  saw  he  was  going  to  shoot  him.  be  fell 
over  in  the  buggy  and  threw  his  hand  up  to 
keep  Freel?  from  shooting  him  In  the  face. 
It  was  about  two  or  three  days  after  the 
shooting  before  witness  ba4  the  conversatloa 
with  Edrington  In  the  hospital  at  Memiriiis. 
He  never  said  he  could  get  'n«ll.  Witness 
was  asked  who  brought  the  conversation  up. 
and  answered  as  follows: 

I  talked  to  him  this  way:   'Was  getting  a  lot 


or  three  days  after  the  shooting.' 

The  Jury  to(rit  the  case  under  deliberation 
about  9:30  o'clock  Wednesday  evening.  They 
considered  of  th^r  verdict  until  about  12 
or  12:30  o'clock  that  night,  when  they  re- 
tired. On  Thursday  morning  the  Jury  was 
permitted  to  go  through  Violet  Oemeteiy,  at 
the  town  of  Osceola,  where  deceased  was 
burled.  As  they  walked  through  Violet  Ceme- 
tery, they  saw  one  Mrs.  Chas.  E.  Sulllnger, 
a  relative  of  the  deceased,  sitting  on  the  curb- 
ing around  the  lot  where  her  mother  was 
buried,  and  adjoining  her  mother's  lot  was 
the  grave  of  James  Edrington.  Mra.  SuUing- 
er  had  her  head  in  her  bands  and  was  weep- 
ing. Mrs.  SulUnger  throughout  the  trial  of 
the  appellant  sat  by  the  side  of  the  attorneys 
for  the  state. 

During  the  argument  of  J.  T.  Ooston,  who 
was  of  counsel  for  the  state,  he  "admonished 
th«  Juir  to  go. to  Violet  Oemetary  and  look 
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upon  tiie  freshly  -  made  grave,  of  -James  Ed- 
rlngton  and  Uiiak  of  his  last  worda,  'He  ahgt 
me  while  I  was  begging  him  not  to,  and  I  bad 
my  bands  to  my  face.'  " 

Appellant's  counsel  urged  only  two  grounds 
for  reversal  of  the  judgment:  First,  that  the 
conduct  of  the  Jury  In  going  through  the 
cemetery  where  James  Eidringtori  was  buried 
while  deliberating  upon  their  verdict,  In  con- 
nection with  the  argument  of  the  counsel, 
was  prejudldal  to  appellant  and  prevented 
him  from  having  a  fair  and  impartial  trial ; 
second,  that  the  court  erred  in  permitting  the 
declaratlonB  of  James  ESdrington  while  on 
his  death  bed  to  be  introduced  In  evidence. 

Concerning  the  conduct  of  the  Jury  in 
walking  through  the  cemetery  while  delib- 
erating upon  their  verdict,  Mrs.  Sullinger 
testified  that  she  was  an  aunt  of  James  Ed- 
rlngton,  who  was  buried  in  his  father's  lot 
In  the  cemetery.  She  was  in  the  cemetery 
on  Thursday  morning  and  saw  the  Jury.  She 
was  sitting  on  the  curbstone  at  the  foot  of 
her  mother's  grave,  which  Is  in  a  lot  adjoin- 
ing the  lot  In  which  James  Ekirlngton  was 
buried.  She  was  crying,  but  did  not  say 
anything  to  the  Jury  nor  notice  them.'  The 
jury  walked  through  the  cemetery  along  the 
pathway,  about  30  feet  from  where  she  was 
sitting  and  did  not  stop.  She  did  not  inten- 
tionally do  anything  for  the  purpose  of  af- 
fecting the  Jury.  She  did  not  know  that  the 
Jury  would  he  In  the  cemetery  that  morning. 
She  came  from  her  home  4  miles '  away. 
She  hardly  ever  went  to  Osceola  without  go- 
ing to  her  mother's  grave.  She  was  hard 
of  hearing,  and  did  not  hear  all  of  Mr.  Cos- 
ton's  argument.  She  did  not  bear  him  say 
to  the  Jury  for  tbem  to  go  over  to  Violet 
Cemetery  and  look  at  the  grave  of  James 
Edrlngton  and  think  of  his  last  words. 

The  special  bailiff  having  charge  oC  the 
Jury  testified  tbat  on  Thursday  morning, 
after  the  case  had  been  turned  over  to  the 
Jury  the  night  before,  he  started  out  to  give 
the  Jury  a  little  exercise.  Nobody  suggested 
tbat  they  go  Into  the  cemetery.  He  was  walk-' 
Ing  behind  the  Jurors.  When  they  got  to 
the  comer  on  the  street  where  Judge  Driver 
lived,  some  one  says,  "Let's  go  to  the  cem- 
etery." He  did  not  think  any  of  the  jurors 
knew  Mrs.  Sullinger.  They  merely  saw  a 
lady  sitting  there.  He  did  not  know  himself 
tbat  it  was  Mrs.  Sullinger.  The  lady  was 
weeping  and  glanced  around.  The  Jury 
went  straight  on  through  the  cemetery,  and 
as  they  came  back  through  the  lady  had 
gone.  There  was  no  eftort  upon  her  part  to 
attract  the  attention  of  the  Jury.  She  did 
not  speak  a  word  to  them,  and  tbe  fact  that 
she  was  In  the  vicinity  of  the  grave  of  Ed- 
rlngton did  not  enter  witness'  mind.  He 
beard  no  discussion  among  the  Jury  about 
the  presence  of  the  lady  there.  He  did  not 
know  where  Edrlngton's  grave  was;  neither 
did  any  of  the  Jury.  As  they  came  back 
through  the  cemetery  some  one  said,  "Here 


la  Edringtop's  lot  bore."  They  saw  fresh 
tracks  like  some  one  bad  planted  flowers. 
Xbey  stood  there  a  moment  or  two,  and  came 
back  to  the  courthouse.  Witness  heard  Mr. 
Coston's  argument,  and  If  he  had  been  on  the 
jury  be  would  not  have,  taken  the  statement 
to  mean  that  he  should  take  the  jury  to  see 
the  grave. 

This  testimony  shows  conclusively  that 
there  was  no  prearranged  plan  on  the  imrt  of 
the  attorney  and  Mrs.  Sullinger  and  the  of- 
ficer that  the  jury,  while  they  were  deliberat- 
ing upon  their  verdict,  should  be  conducted 
to  the  cemetery  for  the  purpose  of  bringing 
them  under  any  sinister  influence  that  would 
be  calculated  to  arouse  their  sympathies 
for  the  dead  and  their  prejudice  against  the 
appellant,  and  thus  to  procure  a  verdict  not 
In  accordance  with  the  law  and  the  evidence. 

It  thus  appears  that  Mrs.  Sullinger,  while 
the  jury  were  passing  through  the  cemetery, 
was  at  the  grave  of  her  mother  weeping, 
which  was  also 'near  the  grave  of  James  Ed- 
rlngton, her  nephew.  She  was  there  to  visit 
her  mother's  grave;  It  does  not  appear  that 
the  Jury  knew  thaj  it  was  the  same  lady 
who  sat  with  the  attorneys  for  the  prosecu- 
tion during  the  progress  of  the  trial.  Noth- 
ing was  done  or  said  by  her  to  attract  the 
attention  of  the  Jury.  The  Jury  did  not 
know  at  the  time  where  Edrlngton's  grave 
was  or  the  fact  tbat  she  was  seen  weeping 
over  or  near  his  grave.  But  even  If  the  jury 
had  known  that  the  lady  seen  by  them  In  the 
cemetery  was  the  same  lady  who  sat  with 
counsel  for  the  state,  and  thus  manifested 
an  Interest  in  the  prosecution  and  an  anxiety 
for  the  conviction  of  appellant,  still  there  is 
nothing  in  this  Incident  of  such  gravity  as 
to  render  abortive  the  trial  and  to  call  for 
the  setting  aside  the  verdict  in  this  case. 
It  would  be  a  dangerous  precedent  to  so  hold, 
and  would  place  the  verdicts  of  juries  in 
Important  criminal  trials  upon  very  slender 
props  indeed:  for  It  Is  often  Impossible  to 
conduct  such  trials  where.  In  one  form  or 
another,  something  does  not  occur,  without 
design  on  the  part  of  the  trial  court  or  any  of 
those  connected  in  any  way  with  the  trial, 
that  would  have  a  tendency  to  arouse  sym- 
pathy or  excite  prejudice  for  or  against  the 
one  side  or  the  other  In  those  who  are  in- 
clined to  be  excessively  Impulsive  and  emo- 
tional. Every  trial  judge  has  had  this  ex- 
perience, and  realizes  that  he  Is  powerless  . 
to  prevent  such  occurrences. 

ri]  But  in  all  such  cases  the  presiding 
judge  must  have  a  wide  discretion  In  dealing 
with  the  situation  as  he  finds  It  to  prevent, 
where  It  Is  in  his  power,  In  the  first  place, 
the  trial  Jury  from  being  brought  In  eon- 
tact  with  any  outside  conditions  that  are  In 
the  least  calculated  to  exert  an  undue  Iti- 
flnence  upon  them,  and.  In  the  second  place, 
to  set  aside  a  verdict  of  conviction  where 
anything  occurs  without  his  knowledge  and 
beyond  his  power  to  prevent  that  was  well 
calculated  to  produce  a  verdict  that  In  his 
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judgment  was  tainted  by  passion,  sympathy, 
prejudice,'  corruption,  or  any  other  sinister 
Influence  whatever,  and  therefore  not  respon- 
sive to  the  law  and  the  evidence.  Unless  it 
appears  that  the  trial  judge  has  abused  his 
discretion  In  dealing  with  all  such  matters, 
this  court,  after  he  has  ruled  upon  such  la- 
sues,  will  not  disturb  his  finding.  Each  case 
must  depend  upon  its  own  peculiar  circum- 
stances, and  as  to  whether  the  verdict  in  any 
case  was  likely  the  result  of  undue  sympathy 
or  prejudice,  from  any  cause  whatever,  the 
Jurors  who  rendered  it  must  be  judged  by 
standards  fixed  for  ordinary  men. 

The  distinguished  authors  of  the  article  on 
Criminal  Law  In  Cyc.  say: 

"A  new  trial  will  not  be  granted  merely  be- 
cause the  jury  in  a  body,  while  In  the  cnarie 
of  the  officer,  attended  a  theater,  or  a  church, 
walked  throuKh  the  jail,  or  had  their  pictures 
taken  in  a  photograph  gallery,  or  in  a  capital 
case,  while  taking  a  ride  by  permission  of  the 
court,  were  carried  by  the  scene  of  the  homi- 
cide, or  being  out  for  exercise  were  taken  be- 
yond the  confines  of  the  state  or  county."  12 
Cyc.  669,  b. 

See  Palmer  v.  State^  66  N.  H,  221,  19  Atl. 
1003;  Bowman  v.  Western  Fur  Mfg.  Co,  96 
Iowa,  188,  64  N.  W.  775;  Halght  v.  City  of 
Elmlra,  42  App.  Dlv.  392,  59  N.  T.  Supp. 
103;  State  v.  Kent,  5  N.  D.  516,  564,  67  N. 
W.  1052,  35  L.  R.  A.  518;  State  v.  Klnsauls, 
126  K  C.  1095,  36  S.  E.  31;  State  v.  Baber, 
74  Mo.  292,  41  Am.  Rep.  314. 

[2,  3]  Even  If  it  had  been  proved  that  the 
Jury  knew  that  Mrs.  Sullinger  was  a  near 
relative  of  James  Edrlngton,  and  knew  that 
she  was  at  his  grave  weeping  as  they  passed 
by,  the  verdict  could  not  have  been  set  aside 
on  that  account.  She  sat  with  the  attorneys 
for  the  prosecution  during  the  progress  of 
the  trial,  and  had  a  right  to  do  so.  Tiner  v. 
State,  109  Ark.  139,  149,  158  S.  W.  1087. 
There  the  Jury  must  have  witnessed  every 
emotion  that  she  exhibited  showing  her  love 
and  devotion  to  her  dead  relative  and  her 
anxiety  that  his  slayer  should  be  punished. 
The  eloquent  appeal  of  counsel  in  her  pres- 
ence, as  set  forth  In  the  record,  must  have 
had  a  far  more  cogent  effect  in  superinduc- 
ing sympathy  In  her  behalf  than  would  her 
mere  presence  In  the  cemetery  silently  weep- 
ing at  the  grave  of  her  loved  one.  Xet  It 
could  not  be  contended  for  a  moment  that 
these  remarks  of  coimsel  were  beyond  the 
pale  of  legitimate  argument. 

In  Dolan  v.  State,  40  Ark.  454,  474,  this 
court  quoted  from  Wharton  on  Criminal  )Jaw, 
{  3111,  as  follows: 

"The  general  rule  •  •  •  is  that  the  verdict 
will  not  be  set  aside  on  account  of  the  miscon- 
duct or  irregularity  of  the  jury,  even  in  a  cap- 
ital case,  unless  it  be  such  as  mi^ht  affect  their 
impartiality  or  disqualify  them  from  the  prop- 
er exercise  of  their  functions." 

We  cannot  presume  that  any  ordinary  man 
Qualified  to  serve  as  a  Juror  would  be  «o 
susceptible   to  mere  aentlmental  influences 


as  to  allow  tJbls  momentary  graveyard  scene 
to  awaken  fals  sympathies  for  the  weeping 
relative  of  the  deceased  to  stieh  an  extent 
as  to  cause  him  to  forget  the  solemn  obliga- 
tion of  his  oath  to  try  tlie  cause  and  a  true 
verdict  render  accordlBg  to  the  law  and  the 
evidence. 

[4]  Second.  Whether  declarations  ate  made 
under  a  sense  ot  impending  death  so  as  to 
render  them  admissible  a»  dying  declarations 
is  a  preliminary  question  for  the  trial  court 
and  Its  finding  will  not  be  disturbed  if  there 
Is  evidence  to  support  it  Fogg  v.  State,  81 
Ark.  417,  99  S.  W.  687;  Jones  ▼.  State,  88 
Ark.  579,  116  S.  W.  166;  Robinson  v.  State, 
99  Ark.  208,  137  S.  W.  831. 

[t,  •]  In  determining  the  question  the  court 
should  consider  all  the  facts  and  circumstanc- 
es surrounding  the  declarant  at  the  time  the 
declarations  were  made,  such  as  the  char- 
acter of  the  wound,  the  declaration  of  the 
deceased  himself  that  be  could  not  live,  and 
the  fact  that  he  died  shortly  afterwards. 
Robinson  v.  State,  supra;  Cantrell  v.  State, 
117  Ark.  233,  174  S,  W.  621.  The  question  as 
to  the  admissibility  of  such  dedaratUms  is 
for  the  court  to  determine;  the  weight  and 
credit  to  be  given  them  Is  for  the  Jury.  Rhea 
V.  State,  104  Ark.  162,  147  S.  W.  463. 

In  Evans  v.  State,  58  Ark.  47,  22  S.  W.  1026, 
the  declarant  after  he  was  shot  and  Ave  or 
six  days  before  he  died,  said  he  was  bound' 
to  die.  He  said  six  different  times  that  he 
did  not  believe  he  would  ever  get  well.  In 
that  case  the  court,  speaking  through  Judge 
Battle,  said: 

"The  declarations  of  a  person  who  has  been 
wounded  respecting  the  circumstances  under 
which  the  wound  was  inflicted  are  admissible 
in  proEecutions  for  the  killing  of  such  person, 
if  made  at  a  time  when  he  did  not  expect  to 
survive  the  injury,  and  all  hope  of  recovery  has 
been  supplanted  by  the  conviction  that  he  would 
certainly  die.  The  time  when  made  need  not 
be  when  the  declarant  apprehended  immediate 
dissolution.  But  they  are  admissible  if  made 
at  any  time  when  he  believed  that  death  was 
impeading  and  certain." 

[7]  Under  the  above  doctrine  the  court  cer- 
tainly did  not  err  in  holding  that  the  declara- 
tions of  ESdiington  set  forth  in  the  statement 
were  admissible  as  dying  declarations.  Wliile 
he  lived  89  days  after  his  Injury  before  he  died, 
yet  during  all  that  tiuie  while  he  was  coo- 
Bdous  at  aU  he  realized  that  he  was  going 
to  die.  He  bad  no  hope  whatever  ot  recov- 
ery, and  so  expressed  hbnself  to  his  father^ 
In-law  and  his  father,  while  they  were  in 
attendance  at  his  bedside.  He  knew  better 
than  those  about  him  that  he  was  fatally 
stricken.  He  could  feel  the  shots  in  his 
body,  and  Insisted  from  the  first  to  the  last 
that  he  was  going  to  die.  So  far  as  he  was 
concerned,  death  was  Impending  all  the  while, 
and  the  statements  were  made  with  a  con- 
sciousness, of  that  fact 

Thece  is  no  error  In  the  record,  and  the 
Judgment  must  therefore  be  affirmed. 
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HEABD  ▼.  MeCABB.    (No.  76.) 
(Supreme  Court  of  ArkRnsas.     July  2,  1917.) 

1.  Appcai.  and  Sbsos  «3>54iK%i— Bivnw— 
Recobd. 

On  review  of  a  case  tried  by  a  jtiry  with- 
out proceedingB  at  the  trial  being  preserved  or 
a  bill  ot  ezceptiova,  the  appellato  court  cbk 
only  look  to  the  state  of  the  record  itself  to 
determine  whether  or  not  error  was  commit- 
ted by  the  trial  court 

[Ekl.  Note.— For  other  cases,  see  Appeal  asd 
Krror,  Cent  Dig.  {{  2424,  2428,  247&] 

2.  Appsax  and   Ebbob  «3»907(3)— Pbkbitkp- 
TION8— Findings. 

Where  the  evidence  tp  support  of  a  motion 
to  strike  a  count  of  a  complaint  is  not  preserv- 
ed and  there  is  no  bill  of  exceptions,  the  appel- 
late court  must  pteeume.that  the  evidence  was 
sufficient  to  support  the  &idips  of  the  trial 
court  upon  tie  issue  of  fact  presented  by  the 
motion  if  the  court  had  authority  to  dismiss 
the  motion  on  its  aHegatiaaB. 

[Ed.  NotB.— XV>r  other  ease*,  see  Appeal  aad 
Error.  Cent  Dig.  |  3673.] 

3.  DiSKiafiAij  AND   N0H9VIT  <(a63(2>— Pow- 

EB      OF     ClBOUIT     COUBT     —     ACTIOK     NoT 

Bbought  in  Good  Faith. 
Although  the  fact  that  an  actiiW  is  broaght 
through  a  bad  motive  or  for  vexatiana  rairpaaes 
is  not  sufficient  to  justify  a  dismissal  by  the 
circuit  court  where  in  addition  to  that  it  is 
shown  that  the  cause  was  without  merit  and 
was  brought  solely  for  the  purpose  «f  harassing 
and  annoying  the  deleodimt  it  may  be  dis- 
missed by  the  court,  since  sueh  conduct  con- 
stitutes an  abuse  of  the  privilege  of  having  an 
adjudication  of  asserted  rights. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  §  100.] 

Appeal  from  ClrTOlt  Court,  Baxter  County ; 
J.  B.  Baker,  Jndge. 

Action  by  George  M.  Heard  against  W.  O. 
McCabe,  Judgment  for  defendant,  motion 
(or  new  trial  ovenraled,  and  plaintiff  ap- 
peals.   Affirmed. 

Rhoton  &  Heltn  and  Hogue  &  Be&xfi,  fill 
of  Little  Rock,  and  Z.  M.  Horton,  of  Moun- 
tain Home,  for  appellant 

McCULLOOH,  C.  J.  [1)  The  bill  of  ex- 
ceptions whi'ch  appears  In  the  record  In  this 
case  has  heretofore  been  stricken  out  by  an 
order  of  the  conrt  off  the  ground  that  It  was 
not  properly  certified  by  the  trial  Judge. 
We  have  before  ns,  therefbre,  a  cnse  tried 
by  a  Jury  without  the  proceedings  at  the  trial 
being  preserved  and  a  bill  of  exceptions,  and 
we  can  only  look  to  the  state  of  the  record 
Itself  to  determine  whether  or  not  erroir'was 
comniltted  by  the  trial  eourti 

It  is  urged  that,  notwithstanding  the  ab- 
sence from  the  record  of  a  Wn  of  exceptions, 
there  Is  -error  ai^arent  on  die  ftace  of  the 
record  to  the  ruttn^  of  the  court  striking  out 
the  seieond  paragi^pfh  of  appellant's  com- 
plaint Appellant  eaei  appellee  in  the  drenlt 
conrt  of  Bflxter  coanty,  the  t)ub}ect-matte» 
of  ti>e  CBiisb'  «f  aedon  In  each  paragraph 
of  ttie  eon4>lalnt  being  commissions  alleged 
to  bare  been  earned 'by  appellant  on  a  sale 
of  appellee's  timber.     The  fiimt  paragraph 


of  the  oomplalnt  sets  up  a  wittten  coatraet 
between  appellant  and  appellee  whereby  the 
latter  employed  the  former  to  neil  his  land 
or  ttanber  fbr  a  commission  of  SO  cents  i>er 
acre;  and  the  second  paragraph  sets  up  an 
oral  contract  between  said  parties  on  the 
same  date  as  the  written  contract  set  forth 
iB  the  preceding  paragraph  for  a  sale  of 
the  same  land  aind  timber,  and  that  It  was 
a  part  of  the  agreement  that  appellee  was  to 
pay  appellant  for  his  services  "whatever  the 
services  of  the  plaintiff  to  the  defendant  were 
really  worth."  It  Is  alleged  In  each  para- 
graph that  tbe  two  contracts  referred  to 
were  entered  Into  between  the  parties  "on 
or  abont  the  1st  day  of  March,  1900,"  and 
that  appellant  effected  a  sale  of  the  timber 
on  April  IS,  1910.,  The  present  action  was 
Instituted  February  24,  191S,  although  pro- 
cess was  not  served  on  appellee  until  August 
28,  1918.  AppOIIee  filed  a  motton  to  dismiss 
the  coMplaint  on  the  ground  that  the  liti- 
gation instituted  by  appellant  was  vexatious 
and  wltHout  merit  It  la  alleged  in  the  mo- 
tion that  appdilaat  had  previously  brought 
an  action  ai^nst  appellee  In  the  circuit  court 
of  Searcy  county  on  the  same  cause  of  action, 
and  dismissed  the  same  after  all  the  testi- 
mony Bad  been  adduced  before  the  jury,  and 
subsequently  Instituted  aaother  action  against 
appellee  in  the  circuit  court  of  Pulaski  coun- 
ty OD  the  same  cause  of  action,  and  dis- 
missed that  action,  too,  after  the  trial  of 
the  cause  bad  progressed  beyond  the  totro* 
duction  of  evidence  and  ai^roached  a  poittf 
of  final  BubmlssloD  to  the  Jury. 

It  was  further  alleged  to  the  motion  that 
each  of  said  prior  actions  had  been  instituted 
to  counties  other  than  that  of  appellee's  re^- 
dence,  and  that  appellant  had  iM»cticed  de- 
ceit and  had  resorted  to  frandnleBt  artifices 
to  Induce  appellee  to  come  Into  those  coun- 
ties for  the  purpose  of  serving  process  on 
htm,  and  that  the  present  action,  as  well  as 
the  two  prior  ones,  were  Instituted  by  ap- 
pellant for  vexatious  purposes,  and  solely 
to  harass  and  annoy  appellee  Into  submit- 
ting to  a  compromise.  It  is  alleged  that 
there  was  no  merit  In  the  causes  of  action 
set  forth  in  the  complatot,  and  that  the 
same  were  then  barred  by  the  statute  of 
limitations. 

The  court  heard  the  motion,  and  entered 
an  order  overruling  the  motion  so 'far  as  It 
related  to  the  first  paragraph  of  the  com- 
plaint setting  up  the  couse  of  action  on  the 
written  contract,  but  sustajnlng  the  motion 
and  dismissing  the  action  as  to  the  seccmd 
imragraph,  setting  up  an  oral  contract. 

It  'ai>pear8  from  the  record  ot  the  former 
proceedings  that  the  complaint  in  the  other 
action  had  been  based  upon  the  same  cause 
of  action  as  that  set  forth  to  the  second 
paragraph.  The  cause  then  i>roceeded  to 
trial  on  the  flrat  paragraph,  appellee  having 
filed  his  answer,  and  there  was  a  verdict  of 
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the  Jury  In  appelleels  faTor.  Appellant  filed 
Us  motion  for  .new  trial,  alleging,  as  one 
of  the  errors  of  the  court,  the  ruling  strik- 
ing out  the  second  paragraph  of  the  com- 
plaint. The  motion  for  new  trjal  was  over- 
ruled, and  90  days  was  given  within  which 
to  file  a  bill  of  exceptions. 

[2]  In  this  state  of  the  record  we  must 
assume  that  the  ruling  of  the  court  upon  the 
motion  to  dismiss  was  supported  by  sufficient 
evidence.  If  the  court  had  the  authority 
to  dismiss  the  action  on  the  allegations  set 
forth  in  the  motion,  we  must,  in  other  words, 
assume  that  the  evidence  was  suthcient  to 
support  the  finding  of  the  court  upon  the  !»• 
sue  of  fact  presented  by  the  motion.  Billings- 
ley  v>  Adams,  102  Ark.  611,  145  8.  W.  190; 
Armstrong  v.  Lawson,  Ad^n'r,  193  S.  W.  258. 

[3]  The  only  remaining  question  is  whether 
or  not  a  circuit  court  has  the  power  to  dis- 
miss an  action  which  is  shown  to  be  without 
merit,  and  brought  for  vexatious  purposes. 
The  court  in  which  an  action  is  brought  has 
that  power  If  the  facts  Just  stated  constitute 
grounds  for  abatement  or  dismissal.  The 
fact  that  an  action  is  brought  through  bad 
motive  or  for  vexations  punxtses  is  not  suffl- 
(dent  to  Justify  a  dismissal,  but  where,  in 
addition  to  that,  it  is  shown  that  the  cause 
Is  without  marit  and  is  brought  solely  for 
the  purpose  of  harassing  and  annoying  the 
person  sued,  then  it  may  be  dismissed  by 
the  court,  for  siich  conduct  constitutes  an 
abuse  of  the  privilege  of  having  adjudication 
of  asserted  rights.  14  Cyc.  432.  l%ls  princi- 
ple was  recognized  in  Turrentlne  v.  St  L. 
S.  W.  Ry.  Co.,  96  Ark.  181,  131  S.  W.  337, 
and  Floyd  v.  SUUem,  121  Ark.  454,  181  S. 
W.  298.  In  the  Turrentlne  Case,  supra,  after 
holding  that  It  was  error  for  the  trial  court 
to  dismiss  an  action  solely  on  the  ground 
that  plalntlS  had  not  paid  the  costs  of  a 
former  action,  we  said : 

"We  do  not  mean  to  say  that  it  is  beyond 
the  power  of  a  trial  court  to  dlsmiBS  an  ac- 
tion found  to  have  been  instituted  not  in  good 
faith,  but  vcxatiously,  for  the  purpose  of  har- 
assing and  annoying  the  adversary  party. 
This  would  be  an  abuse  of  process,  wbich  the 
court  could  correct  by  dismissal  of  the  action." 

Giving  the  presumption,  which  we  must, 
from  the  silence  of  the  record,  we  hold  that 
there  is  no  error  of  the  court  shown  In 
dismissing  the  second  paragraph  of  appel- 
lant's complaint. 

Judgment  alhrmed. 


KEJMP  V.  STATE.    (So.  74.) 

(Supreme  Court  of  Arkanaaa.     July  2,  1917.) 

IXTOXicATiXG  liiqroRS  «=>239(3)— Crimtnai. 
PBosecUTioN — Rkquested  Instruction. 
In  a  prosecution  for  gelling  intoxlcatins  Iki- 
uor,  refusing  a  requested  instruction  to  acquit 
if  accused  merely  procured  the  liquor  as  an  ac- 
pommodation  to  the  buyer  atid  had  no  Interest  ih 
the  sale  or  connectton  with  the  seller,  held  re- 


versible error,  where  there  was  evidence  tend- 
ing to  establish  such  faets. 

[EM.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  834.} 

-  Appeal    frtHn    Gtrcoit'   Court,    Sebastian 
Co.unty ;  Paul  Little,  Judge. 

Aubrey  Kemp  was  convicted  of  selling  in- 
toxicating liquors,   and  anieals.     Beversed 

and  remanded. 

Holland  &  Holland  and  Bea  Cravens,  all  of 
Vt.  Smith,  for  appellant.  Jno.  D.  Arbuckle, 
Atty.  Gen.,  and  T.  W.  Campbell,  Asi«t.  Atty. 
Gen.,  for  the  State. 

McCULLOCH,  0.  J.  Appellant  Is  charged 
with  the  offense  of  selling  intoxicating  liquor 
alleged  to  have  been  committed  In  the  month 
of  January,  or  early  In  February,  of  the  pres- 
ent year.  He  was  convicted  in  the  trial  lie- 
lew  on  the  testimony  of  one  Whybark  to 
the  effect  that  the  witness  applied  to  appel- 
lant on  a  street  in  the  city  of  Ft  Smith 
for  a  pint  of  whisky,  and  that  he  gave  appel- 
lant money  tor  the  price  of  the  whisky,  and 
that  appellant  agreed  to  get  It  for  him,  and 
that  he  later  found  it  in  his  room  at  the 
place  at  which  he  had  dlre<^ed  appellant  to 
deliver. 

There  was  little,  if  any,  conflict  between 
the  testimony  of  Whybark  and  that  of  ap- 
pellant himself.  Their  testimony  coincided 
substantially  as  to  what  took  place  between 
them,  but  appellant  went  a  little  farther  in 
his  testimony  and  told  about  getting  the 
whisky  and  deUvering-  it  at  Why  bark's  room. 
Both  of  the  men  testified  that  Whybark  ac- 
costed appellant  near  the  latter'a  taxlcab 
stand  or  office  in  Ft  Smith,  and  asked  ap- 
pellant about  getting  some  liquor,  or  If  he 
knew  where  he  could  get  some.  Appellant  re- 
plied that  whisky  was  a  very  scarce  article, 
and  Whybark  then  suggested  that  he  had 
heard  that  a  negro  bootlegger  was  plying  his 
illegal  commerce  around  one  of  the  railroad 
stations  in  the  dty  of  Ft.  Smith.  Appellant 
agreed  to  procure  a  pint  of  whisky  for  Why- 
bark and  accepted  the  sum  of  $1  from  the 
latter  to  pay  for  it  Appellant  testified  that 
he  made  inquiry  around  the  railroad  station 
and  learned  that  a  negro  named  WiUlams 
was  selling  whisky,  and  that  he  bought  a  pint 
of  Williams  and  carried  It  to  Whybark's  room 
and  left  it  there.  He  testified  that  be  had 
no  relations  whatever  with  WilUams,  and 
bought  the  whisky  purely  as  an  accommoda- 
tion Xor  Whybark. 

There  were  some  ausidcloos  drcomstances 
In  the  case  which  would  have  warranted 
the  Jury  in  finding  that  appellant  -was  inter- 
ested In  the  sale,  or  that  he  was  really  the 
sella:  of  the  whisky  himself;  or  the  Jury 
might  have  found,  on  the  other  hajad,  that 
appellant  acted  purely  aa  a  matter  of  accom- 
modation for  Whybark*  and  aocqited  the  mon- 
ey and  bought  the  liquor  for  him  wltbont 
moMng  Um«eU  la  any  maimer  on  Interme- 


matot  otlMr  < 
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diary  between  'fhfe  purchaser  and'  the  seller. 
Counsel  for  appellant  asked  the  court  to  glre 
the  following  instruction,  among  otihera, 
which  the  court  refused  to  give; 

"You  are  instrn«ted  that  if  the  d^eodant  at 
the  reqaest  of  the  prosecutinc  witnCBS,  and  sole- 
ly as  the  ag;ejat  of  the  prosecutin);  witn«8t  and 
without  having  auy  interest  in  the  sale  of  the 
liquor  other  than  to  procure  the  liquor  for  the 
prosecuting  witness,  went  to  the  party  ftom 
whom  the  whisky  was  purchased  and  with  the 
money  furnished  him  by  Whybarlc,  and  without 
making  any  profit  or  having  any  pecuniary  in- 
terest or  other  interest  in  the  sale,  purchased 
whisky  which  he  carried  to  WhTbark,  as  a 
matter  solely  to  accommodate  Woybark,  and 
not  for  the  purpose  of  procuring  a  purchaser 
for  the  whjsky,  or  to  assist  in  any  way  the 
seller  in  making  the  sale,  then  you  should  ac- 
quit the  defendant.  The  court  tells  you  that 
an  intermediary,  as  mentioned  in  these  instruc- 
tions, is  one  who  is  employed  to  negotiate  a 
matter  between  two  parties,  and  who  for  that 
reason  is  considered  as  the  mandatory  of  both." 

We  think  the  court  Should  have  given  that 
Instruction  in  order  to  place  before  the  Jury 
appellant's  contention  concerning  the  effect 
of  the  transaction  between  Mm  and  Why- 
bark.  The  evidence  was,  as  before  etated, 
sntHdent  to  warrant  the  Jury  in  finding  ap- 
I)eUaDt  guilty  on  the  theory  tiiat  he  procnred 
whisky  from  some  one  else,  and  was  In  fact 
the  seller  is  the  transaction  with  Whybark, 
but  there  was  another  view  of  the  testimony 
wblcb  Justified  the  Ending  that  appellant  did 
not  act  as  the  seller,  nor  as  the  agent  of  the 
seller,  nor  as  an  Intermeaiary  between  the 
seller  and  the  pnrchaaer. 

The  Attorney  General  relies,  to  sustain  the 
ruling  of  the  court,  on  the  decision  in  Bobo 
T.  State,  105  Ark.  482,  151  8.  W.  1000,  168  S. 
W.  1104,  and  also  the  rbcent  ease  of  Wil- 
liams y.  State,  196  8.  W.  125,  but  we  do  not 
think  that  the  decisions  In  either  of  those 
cases  sqstaln  the  ruling  of  tiie  court  In  fall- 
ing to  giTe  the  Instructioa  set  out  aboves. 
The  instruction  might  not  be  a  strictly  ac- 
curate statement  of  law  In  a  case  Where  there 
was  erld^oe  tending  to  show  that  the  accus- 
ed X)er8on  acted  as  an  intermediary  <  between 
the  seller  and  the  purchaser  so  as  to  become 
a  partldpaot  In  the  sale  Itself.  lA  this  case 
there  is,  however,  BodrcomBtAnce,  so  far  as 
conoenis  the  proenzement  of  the  whisky  from 
the  illicit  vendor  by  appellant  whicu  would 
Justify. the  Inference  that  appellant  acted  as 
an  Intermediary  between  the  parties  to  the 
sale,  or  that  his  participation  in  the  tramsac- 
tioa  was  a  factor  in  bringing  about  the  sale. 
On  the  contrary,  the  parties  agreed  that  Why- 
bark  offered  a  suggestion  to  appelant  as  to 
the  place  where  liquor  could  be  obtained  and 
merely  requested  appellant  to  go  to  the  place 
and  buy  the  whisky  for  him ;  so.  If  that  was 
all  that  was  done,  appellant  was  not  sudb  a 
participant  in  the  sale  as  would  mvke  bim 
a  party  to  it. 

Appellant  was,  as  before,  stated,  entitled  to 
have. that  feature  of  the  case  submitted  to 
the  }ary,.  and  we  think  that  It  constituted 


reversible  'error  for  tbe  conrt  to  refuse  to 
do  so.  There  was  no  such  element  In  this 
case,  so  far  As  the  tMtliaODy  below  shows; 
of  appellant  wjlthboldlng  the  name  of  the 
party  from  whom  the  liquor  was  to  be  ob- 
tained, as  was  the  fact  in  Bobo  v.  State,  su- 
pra, nor  was  there  any  element  of  apparent 
community  of  Interest  between  appellant  and 
the  party  from  whom  the  liqvot  was  obtainedi 
as  In  the  Bobo  Case,  so  as  to  connect  appel- 
lant with  the  vendor  of  the  liquor  and 
constitute  him  a  necessary  factor  in  the  sale. 
According  to  appellant's  contention,  he  did 
nothing  except  to  carry  out  the  wishes  of 
Whybark  in  taking  the  money  and  buying  the 
liquor  from  a  person  at  the  locality  suggested. 
For  the  error  in  refusing  to  give  the  instnio- 
tioD,  the  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 


LAY  V.  GAINES.     (No.  76.) 
(Supreme  Court  of  Arkansas.    July  2,  1017.) 

1.  Vbndob  and  Pttschaser  ®=»254(2)— Ven- 
dor's Lien. 

A  Tandor  of  land  has  in  equity  a  lien  on 
the  land  for  the  purchase  money,  though  an 
absolute  deed  hag  been  executed,  reciting  a 
different  amount  paid  as  purchase  price,  good  as 
against  the  vendee  or  any  person  purchasing 
with  notice  of  ronpayment  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  641  V^l 

2.  Evidence  «=»419(2)— Paroi,  rviDENCB  Af- 
FKCTiNa  Writing  —  Consideration  for 
Deed. 

In  suit  by  the  vendor  of  land  on  the  pur- 
chase-money note,  plaintiff  may  show  that  the 
price  has  not  in  fact  been  paid,  and  tba^  the 
amount  is  difflerent  from  that  recited  in  the  deed. 
[Ed.  Note.— BV>r  other  cases,  see  Evidence, 
Cent.  IHg.  i  1912.] 

8.  Vendor  and  Pttrchaser  «=»254(1)— Ven- 
dor's LiRN— Displacement  bt  Acckptanob 
of  Security. 
The  acceptance  of  personal  security  will  not 
necessarily  of  itself  displace  the  eqnitable  lielj 
of  a  vendor  of  land,  nor  constitute  a  waiver;  it 
raises  a  presumption,  rebuttable  b:^  proof  of  oon- 
trary  intention,  of  intention  to  waive  the  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  81  684,  641,  648,  640, 
851.] 

4.  Pleadino  «=»182— Aninssiow— FAii-tJRB  to 

File  Keplt— Statui*. 
Under  Kirby's  Dig,  i  6108,  providing  that 
there  shall  be  no  reply  except  upon  allegation 
of  a  counterclaim  or  set-off  in  the  answer,  in 
suit  by  a  vendor  of  land  on  the  purchase-money 
note,  where  tb^re  was  no  counterclaim  nor  set- 
off pleaded  in  the  answer,  which  alleged  that  the 
purchase  money  was  only  ?400,  and  that  the 
balance  of  the  note  was  for  the  price  of  a  saw- 
TDill  plaat  as  a  aepante  parchase;i  plaintiS,  by 
failing  to  file  a  reply  to  the  answer,  did  not  ad- 
mit such  allegation. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §g  38T,  388.] 

Afipeal  from  S«ar<7  Chancery. Cosci;;  fien 
F.  McMahan,  Chancellor. 

Suit  by  Ben  Gaines  against.  G.  .W.  Abbott 
and  I.  I«  Ralobolt,.  which,  on  .Baiobolt's  de 
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cease,  was  revived  In  ttie  oaaae  of  S.  A.  Lay, 
Ids  administrator.  From  a  decree  for  plain- 
tur,  defendant  Lay  aw^Is-    Afflnned. 

S.  W.  Woods,  of  MarshaU,  for  appellant 
Appellee,  pro  se. 

McOULLOGH,  C.  J.  Appellee  Instltated 
this  action  in  tbe  chancery  court  of  Searcy 
county  against  G.  W.  Abbott  to  recover  the 
amount  of  a  balance  due  on  a  promissory  note 
alleged  to  have  been  ezecnted  by  Abbott  to 
appellee  for  tbe  purchase  price  of  a  tract 
of  land  situated  in  that  county.  A  vendor's 
lien  on  the  land  was  aaserted,  and  there  was 
a  prayer  in  the  complaint  for  tbe  enforce- 
ment of  the  lien  by  a  sale  of  the  land.  Ap- 
pellant's intestate,  I.  Ll  Ralnbolt,  was  made  a 
party  defendant  under  the  allegatlOD  Qkat 
he  was  a  junior  Uenori  In  that  he  had  ac- 
cepted from  Abbott  a  mortgage  on  the  land, 
with  full  knowledge  of  appellant's  prior  lien. 
Abbott  made  no  defense,  but  Bainbolt  ap- 
peared and  defended  on  the  ground  that  ap- 
pellee was  not  entitled  to  a  Hen  on  the  land. 
He  alleged  in  his  answer  that  the  note  ex- 
hibited with  the  complaint  for  the  sum  of 
1700  included  $400  for  the  price  of  the  land, 
and  $300  balance  due  on  the  sale  to  one  Car- 
mody  of  a  sawmill  and  other  machinery  sit- 
uated on  the  land,  and  that  Oarmody  signed 
the  note  as  evidence  of  his  liability.  The 
deed  executed  by  appellee  to  Abbott  con- 
veyed the  land  (120  acres)  by  proper  descrip- 
tion, and  recited  the  sum  of  $400  as  consid- 
eration for  the  conveyance.  The  deed  does 
not  recite  whether  or  not  the  considemtlon 
was  in  fact  paid,  and  contains  no  reference 
to  tbe  note.  Ralnbolt  died  during  the  pend- 
ency of  the  cause  in  the  court  below,  and 
there  was  a  revivor  in  the  name  of  appellant 
as  administrator  of  his  estate.  On  final 
hearing  the  court  decreed  in  appellee's  favor 
for  the  recovery  of  the  sum  of  $249.57,  found 
k>  b^  balance  due  on  the  note,  and  decreed  a 
foredosnre  ot  the  lien  on  the  land. 

The  evidence  adduced  by  appellee  was  to 
the  efTect  that  there  was  a  sale  of  the  land 
by  appellee  to  Abbott  and  Carmody,  and  that 
the  sale  included  the  sawmill  outflt  which 
was  situated  on  tbe  land,  but  that  there  was 
no  sale  of  the  sawmill  separately  from  the 
sale  of  the  land.  Appellee  owned  the  land 
with  the  dawmUI  situated  thereon,  and  sold 
the  whole  thing  to  Abbott  and  Carmody. 
One  hundred  dollars  of  tbe  purchase  price 
was  paid,  and  Abbott  and  Carmody  executed 
to  appellee  a  promissory  note  for  $700.  Tbe 
deed  was  executed  subsequently,  and  con- 
veyed the  land  to  Abbott  alone.  No  question 
was  raised  In  the  suit  about  Carmody's  rights 
in  the  land,  except  that  it  is  claimed  on  tlie 
part  of  Ralnbolt  that  he  was  separately  the 
pvrchaser  of  the  sawmill,  hot  tbe  testimony 
adduced  by  appellee  was  sufficient  to  justify 
a  finding  to  the  contrary. 

We  have  therefore  a  finding  of  tbe  chan- 
c^or  upon  testimony  irtdcfa  appears  tq  pre- 


ponderate) to  tbe  effect  that  the  noie  vt  $700 
«EBCttted  by  Abbott  and  Carmody  .was  for  tl^e 
pvnbase  iwtc«  ot  tbe  load,  wbtcb  toeladed 
the  sawmill  ontfit  as  fixtures  thereto. 

[1,2]  The  evidence  adduced  by  appellee 
further  shows  that  Ralnbolt  was  fully  ad- 
vised of  the  fact  tbat  the  note  was  given  for 
the  purchase  prlbe  of  the  lahd,  notwUbatand- 
lag  the  recital  in  the  deed  of  the  considera- 
tion of  $400  without  m^itloniBg  Qie  note, 
and  that  Ralnbolt  was  advised  of  this  fact  at 
the  time  that  he  subsequently  accepted  the 
moctgaga  In  otiier  words,  tbe  testimony 
shows  that  Ralnbolt  was  not  an  Innocent 
purchaser,  but  had  full  knowledge  ot  the 
fact  that  the  balance  of  tbe  purchase  money 
on  the  land  was  onpald.  A  vendor  of  land 
has  in  equity  a  Hen  on  the  land  for  purduise 
money,  although  a  deed  in  absolute  form 
has  been  executed,  reciting  a  different  amouut 
p^d  as  purduuse  price,  and  this  lien  Is  good 
as  against  the  vendee,  or  any  pecsoa  pur- 
chasing with  notice  of  the  fact  that  the  price 
has  not  been  paid.  Soott  v.  OrblsiMi,  21  Ark. 
202;  Hoimaa  v.  Patterson's  Heirs,  20  Arfc. 
867.  It  oonstitnteB  no  violation  of  tbe  mies 
of  evidence  for  a  vendor  to  be  aUo.wed  to 
show  that  the  price  has  not  in  fact  been  paid, 
aod  that  the  amount  is  different  from  that 
recited  in  the  deed. 

The  contention  of  Rainbott  that  the  price 
of  the  land  was  only  $400,  and  that  tbe  bal- 
ance of  the  amount  of  the  note  repiesmted 
the  price  of  the  sawmill  machinery  sold  to 
Carmody,  was  as  before  statefl,  refuted  by 
the  testimony  adduced  by  appellee. 

[S]  There  Is  a  farther  contention  by  ap- 
pellant that  if  Carmody  was  not  separately 
a  purchaser  of  the  sawmill  outfit,  ha  most  be 
treated  as  a  surety  on  the  note,  and  that  tbe 
aooeptaace  by  appellee  of  security  constituted 
a  waiver  of  tbe  lien.  The  acceptance  of  per- 
sonal security  .will  not  necessarily  of  Itself 
displace  the  vender's  equttable  lien,  nor  con- 
stitute a  waiver  of  the  lien.  It  raises  a  pre- 
sumption of  an  intention  to  waive  the  lien 
en  tbe  land,  but  the  presamptlon  msiy  oe 
rebutted  by  proof  of  a.  conttary  intention. 
LAvendw  v.  Abbott,  80  Ark.  172;  Mayes  v. 
Hendry,  38  Ark.  24D;  Spzingfleld  *  itanpbis 
Rd.  Co.  V.  Stewart,  51  Ark.  286, 10  8.  W.  767. 
Tbe  evidence  in  the  case  shown  abundantly 
that  there  was  no  intention  to  waive  the  lien. 
In  fact  the  evldenoe  shows  that  there  was  n» 
acceptance  of  security,  as  Oarmody  signed 
the  note  at  tbe  time  that  tbe  purchase  was 
made  by  him  and  Abbott,  and  Uuit  snbse- 
quently  Carmody  withdrew  fM>m  the  trnns- 
a<!tl<in  and  the  deed  was  made  to  Abbott 
alone. 

[4]  It  Ifl  further  contended  by  appellant 
tbttt  appellee,  on  account  of  having  fhlled  c» 
file  a  reply  to  the  answer,  ought  tb  be  treated 
as  having  admitted  the  allegations  in  the  an- 
swer to  the  effect  thai  tbe  purchase  money  of 
tb»  land  .was  only  $400,  and  that  the  V*""** 
of  the  note  was  for  tiie  purdtase  price  of  the 
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wmlll  plant  aa  a  separate  purchase.  A 
ply  Is  proper  under  our  Oode  only  when 
ere  Is  a  counterclaim  or  setoff  pleaded  in 
e  answer.  Klrby's  Digest,  %  6108.  There 
aa  neither  a  counterclaim  nor  set-off  filed 
this  action,  and  the  facts  Just  referred  to 
ere  pleaded  by  appellant's  Intestate  as  a 
tfense  to  the  cause  of  action  set  out  In  ap- 
^Uee's  complaint    The  decree  Is  affirmed. 

HUMPHREYS,    3.,    disqualified. 


WILSON  ▼.  STATE.    (Ko.  81.) 

inpreme  Obnrt  d  AXkanaar     July  2,  1917.) 

iNToxicATiHG  LiQUOBs  «s=>2S4— Cbimiwal 
Prosecution— BtTBDBV  or  Pboof. 

The  state  has  die  burden  of  proving  that  an 
leged  Mile  of  intoxicatiag  liquors  was  made 
ter  the  passage  of  the  statute  prohibiting 
ich  sales. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
iquors.  Cent.  Dig.  §|  27S-281.1 

Intoxicatino  Liquobs  «b3239(3>— Cbimi- 

HAT  I>B0BEaBTiaN~lN4nU0TI0H8. 

In  a  prosecution  for  selling  intoxicating 
quors,  instructions  that  if  accused  prucured 
quor  from  some  one  unknown  to  the  buyer  he 
jcame  tho  seller's  agent  and  was  guilty,  etc., 
sld  proper. 

[Etl.  Note.— EVir  other  caaea,  see  Intoxicating 
iquors.  Cent  Dig,  j  334.] 
.   Cbiuinal  Law  <8:s>829(1)  —  Tbiai,  —  Ek- 

QtjESTED  Instbuctions. 

Refusal  of  requested-  instructions  covered 
y  the  charge  given  is  not  erroneous. 

[£d.  Note. — For  other  eases,  see  Criminal 
aw.  Cent  Dig.  {  2011.] 

.  iNTOZxcATiNa  LiQvoaa  «=»23e(3)— Oanu- 
NAL  Pbosbcution — Inst^uotions. 

In  a  prosecution  for  selling  intoxicating 
((uors,  requested  instructions  that  accused  was 
ot  guilty  if  he  acted  as  intermediary  between 
tie  seller  and  buyer  and  had  no  interest  in  the 
ale,  etc.,  held-  properly  refused  as  misleading 
nd  improper  in  form. 

[Ed.  Note.— For  other  cases,  aee  Intoxicating 
.liquors,  Cent  Dig.  {  334.] 

..  Intoxioatino  Liquobb  «i»167— OrrawsBs 

— E2LEMENt8. 

A  person  aiding  the  buyer,  but  not  the  sell- 
r,  is  not  gunty  of  selling  Intoxicating  liquors 
ince  the  statute  does  not  make  the  purchase, 
lut  only  the  sale,  unlawful. 

[Ed.  Note^—For  other  cases,  see  Intoxicating 
;>iquor»,  Cent  Dig.  SS  182,  183.] 

Appeal  from  Clrcnlt  Court,  Ptalrle  Conn- 
y ;  Thos.  O.  Trimble,  Judge. 

Henry  Wilson  was  convicted  of  selling 
ntoxicatlng  liquors,  and  appeals.  Reversed 
ind  remanded. 

Appellant  was  convicted  under  an  Indlct- 
nent  in  correct  form  which  charged  him 
jvith  unlawfully  and  feloniously  selling  and 
>eing  interested  In  the  sale  of  intoxicating 

iquors,  on  or  about  the r-  day  of  March, 

1916,  contrary  to  the  provisions  of  Act  No. 
JO  of  the  Acts  of  1916. 

Witness  Geo.  Brlghtman,  on  bebalf  of  the 
state,  testified  that  Wilson  told  witness 
ivhere  he  oonld  get  some  booze.     Witness 


went  to  tlie  place  designated  and  sat  down, 
and  in  a  little  while  appelant  and  one  Kent 
came  badk.  Witness,  the  appellant  and  Kent 
sat  down  on  a  bench,  appellant  being  be- 
tween witness  and  Kent  Witness  banded 
appellant  a  dollar,  and  appellant  slipped  the 
booze  over  to  witness.  Appellant  reached 
over  Uke  he  was  giving  the  dollar  to  Mr. 
Kent,  and  witness  tbou^t  he  dropped  it  la 
Kent's  hand  and  got  tta«  whisky  from  Kent 
and  slipped  It  around  behind  the  witness. 
This  occurred  in  about  half  an  hour  after 
witness  asked  the  appellant  about  the  boose. 
Wh«i  witness  asked  where  he .  could  get 
settle  booze  appellant  said  be  migbt  find 
some.  Witness  did  not  tell  bim  where  to  go. 
Witness  never  bought  any  wtiteky  from  Keat 
before  that  time.  Witness  told  appellant  to 
go  and  get  him  some  whisky.  Dock  McDan- 
iel  was  with  witness  on  that  occasion. 

McDaniel  was  Introduced. as  a  witnra»  foe 
the  defense  and  testified  that  he  met  the 
appellaBt  that  night;  that  he  was  with  Qeoi. 
Brtf^fman.  He  asked  appellant  if  he  could 
get  witness  some  whisky.  Appellant  replied 
t^iat  he  did  not  know;  he  wonld  try  to. 
Witness  and  Oeo.  BrlghtmaB  gave  am>ellaBt 
a  taidt  dollar  a  piece;  that  Mr.  Kent  came 
along;  that  they  were  standing  tight  close 
to  where  the  railroad  crosstng  Is.  Appel- 
lant spoke  to  Kent  Wltoess  was  about  ten 
feet  feom  Kent  and  ai4>^lant  Koit  and 
applellant  walked  on  down  the  road  a  piece, 
and  appellant  and  Kent  were  standing  there 
talking  to  some  other  colored  fellows,,  and 
after  they  got  through  talking  they  came  on 
back  to  Wheite  witness- and  Brlghtman  were 
waiting,  and  app^ant  handed  Brlghtman 
the  whisky,  and  witness  and  Brightman 
walked  otr  and  drank  it 

Appelant  himself  testified  as  follows: 

"Mr.  Brightman  met  me  out  in  the  middle  of 
the  street  and  says,  'Henry,  do  you  know  where 
I  can  get  some  booze?*  I  says,  'Mr.  Bright- 
man,  I  don't  sell  no  booze.'  He  says,  'I  know 
you  don't  Henry;  Mr.  Kent  has  some  and  he 
won't  sell  that;  I  thought  you  knew  where  you 
could  get  some.'  And  I  says,  'I  don't  know 
whether  I  can  or  not'  Mr.  Kent  was  coming 
down  the  street  and  I  says,  'Wait  and  I  will 
see;'  and  I  spoke  to  Mr.  Kent,  and  he  crossed 
the  railroad  track  and  goes  right  down  towards 
Beine  creek,  and  he  was  not  gone  but  a  little 
while  and  come  back  to  where.  Geot]^e  Bright- 
man,  George  Loving  and  I  were  sittmg  on  the 
bendi.  The  bench  was  Just  like  that,  and  I 
sat  right  there.  Mr.  Brightman  sat  right  there. 
George  Loving  sat  right  there.  The  bench  ex- 
tended out  Uke  that  and  Mr.  Kent  sat  down 
on  the  end  of  the  bench.  Mr.  Kent  pushed  the 
whisky  behind  me  like  that,  and  Mr.  Bright- 
man  reaches  behind  me  and  gets  the  whisky 
and  puts  the  dcrilar  down  here.  He  intended 
to  put  it  on  my  leg,  but  I  knocked  it  oS.  Mr, 
Kent  got  the  dollar  from  behind  me,  and  I 
never  did  touch  the  whisky." 

The  court  instructed  the  Jury,  In  sub- 
stance, that  it  was  material  for  the  state  to 
prove  the  charge  as  alleged;  that  if  appel-i 
lant  sold  the  whisky  or  was  Interested  In 
the  sale,  tS/tbex  directly  or  indirectly,  or  If 
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b«  aided  any  one  to  bring  about  a  sale  to 
another,  he  would  be  guilty;  that  If  money 
was  given  appellant  to  prooare  whisky  from 
some  one  unknown  to  the  party  who  wanted 
to  buy,  or  If  the  party  who  wanted  to  buy 
did  not  know  where  be  could  get  the  wtaldcy, 
and  appellant  went  and  procured  tbe  whisky 
from  some  one  unknown  to  tbe  buyer,  tae 
became  the  agent  of  the  seller  and  was 
equally  as  guilty ;  and  if  the  Jury  believed 
that  such  were  tbe  facts  beyond  a  reasonable 
doubt,  tbey  should  convict  the  appellant  and 
assess  his  punishment  at  one  year  In  tbe 
penitentiary. 

.  Appellant  requested  the  court  to  tell  the 
Jury  that  as  a  matter  of  law  before  they 
could  convict  they  must  find  from  tbe  evi- 
dence that  appellant  was  interested  either 
directly  or  indirectly  In  the  sale  of  intoxi- 
cating liquors  as  charged  in  the  indictment; 
and  further  asked  the  court  to  tell  the  Jury 
that  the  term  "directly  or  indirectly  inter- 
ested" means  that  defendant  must  have 
some  interest  in  tbe  sale,  and  that  if  tbey 
fiound  from  tbe  evidence  that  appellant  act- 
ed simply  as  an  intermediary  between  tbe 
purchaser  and  seller  and  had  bo  interest 
directly  or  indirectly  in  the  sale  he  would 
not  be  guilty.  In  other  words,  if  the  Jury 
found  from  tbe  evidence  that  Brightman 
gave  the  money  to  appellant  with  which  to 
purchase  the  .said  liquor,  and  that  tbe  ap- 
pellant purchased  the  some  and  delivered  it 
to  Brlgbtmun,  appellant  was  the  agent  «f 
Brightman,  and  would  not  be  guilty  unless 
the  Jury  further  found  from  the  testimony, 
beyond  a  reasonable  doubt,  that  defendant 
was  Interested  directly  or  indirectly  Ju  the 
sale. 

The  third  prayer  of  appellant  was  as  fal- 
lows: 

"You  are  instructed  that  an  indictment  for 
the  illegal  gale  of  whisky  is  not  supported  by 
testimony  wliich  only  establishes  the  fact  that 
defendant  only  aided  in  tbe  purchase  of  whisky." 

The  court  refused  these  prayers. 

Emmet  Vaughan,  of  Des  Arc,  for  appel- 
lant. Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T.  W. 
Campbell,  Asst.  Atty.  6en.,  for  the  State. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [<}  Appellant  contends  that  there 
was  no  evidence  to  show  that  the  alleged 
offense  was  committed  after  the  passage  of 
tbe  act  under  which  the  appellant  was  in- 
dicted and  convicted.  This  contention  the 
Attorney  General  concedes  to  be  true,  and 
we  find  upon  examination  of  tbe  record  that 
tbe  confession  of  error  of  the  Attorney  Gen- 
eral is  well  taken.  The  testimony  faihs  to 
show  the  date  upon  which  tbe  sale  is  alleged 
to  have  taken  place.  Tberfe  is  no  testimony 
to  prove  that  tbe  alleged  sale  occurred  after 
the  passage  of  the  law  under  which  appel- 
lant, was  convicted.  The  burden  was  upon 
the  state  to  show*  this.  Gill  v.  State,  88  Ark. 
624.    Itxe  act  took  effect  the  1st  of  Janaary, 


1816.  The  indictment  charges  that  the  sale 
was  in  March,  1916t  but  there  Is  no  proof  of 
the  allegation.  SteUe  v.  State,  77  Ark.  441, 
92  S.  W.  630. 

[2-4]  In  view  of  a  new  trial  it  is  sufficient 
to  say  that  we  find  no  error  In  the  rulings  of 
the  court  in  giving  or  refusing  instructions. 
The  Instructions  given  conform  to  the  law 
as  already  announced  by  this  court  In  sever- 
al cases.  Williams  v.  State,  196  S.  W.  125; 
Stuart  V.  State,  125  Ajk.  232,  188  8.  W.  543; 
Bobo  V.  State,  105  Aik.  462,  151  S.  W.  1000, 
153  S.  W.  1104,  and  cases  there  dted. 

Tbe  court  did  not  err  in  refusing  appel- 
lant's prayer  for  instruction  No.  1,  for  the 
reason  that  it  was  covered  Iiy  tbe  Instruc- 
tioits  which  the  court  gave.  Tbe  prayers  for 
instructions  on  the  lutrt  of  the  appellant 
were  not  In  correct  form,  and  were  calculat- 
ed to  mislead  tbe  Jury. 

[S]  As  one  who  acts  as  the  intermediary 
between  tbe  purchaser  and  tbe  seller  is  a 
necessary  factor,  without  which  the  sale 
could  not  have  been  consummated,  he  Is  In- 
terested in  the  sale  in  the  sense  of  the  law, 
whether  he  had  any  pecuniary  Interest  or 
not  But  if  one  who  is  Intermediary  be- 
tween tbe  purdiaser  and  tbe  seller  in  effect- 
ing a  sale  of  liquor  acts  solely  as  the  agent 
or  mes-senger  of  the  purchaser,  and  does  not 
in  any  manner  assist  tbe  seller,  and  has  no 
pecuniary  or  other  interest  In  the  sale^  he  Is 
not  guilty  under  tbe  statute.  In  other 
words,  tf  his  interest  is  soMy  In  tbe  par- 
chase  and  his  etforts  are  directed  solely  to 
buying  or  aiding  in  the  purchase  and  not  in 
the  sale,  he  Is  "not  guilty,  for  our  statu ta 
does  not  make  It  unlawful  to  puriihase  liq- 
uor. Dale  V.  State,  90  Ark.  579,  120  S.  W. 
389;  Fenix  v.  State,  80  Ark.  589,  120  S.  W. 
388;  Whltmore  v.  State,  72  Ark.  14,  77  S. 
W.  698;  Payne  v.  State,  l2^  Ark.  20.  24.  188 
S.  W.  612.  To  be  interested  in  the  sale  of 
liquor  in  the  sense  of  the  statute,  is  any 
interest  whatever,  pecuniary  or  otherwise. 
that  operates  as  a  motive  and  induces  one  to 
sell  or  to  play  a  part  in  bringing  about  tbe 
sale  of  the  prohibited  liquors.  The  remarks 
of  the  court  to  which  objection  is  urged  will 
not  likely  be  repeated  on  another  trial,  and 
therefore  we  do  not  comment  upon  them. 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


COOK  T.  STATE.     (No.  «5.) 

(Supreme  Court  of  Arkansas.    June  25,  1917.) 

1.  Indictment  and  Infobvation  ^=»191(6>— 

Conviction    or    Oitensb    Ircludbd    in 

Chabog. 

Where  the  indictment  is  for  grand  larcniy, 

a  conviction  may  be  had  on  proof  of  robberi- 

since  a  charge  of  robbery  includes  a  charge  of 

larceny ;   and,  even  though  tlie  accused  be  suilty 

of  tbe  higher  offense,  the  state  may  indict  foi 
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larceny  and'teok  a'oteviothm  ftn  lai«e«r,  ignor- 
iiig  the  U^l)^  offtne^.  .         . 

[Ed.  Note. — For  other  cases,  see  Indictmant 
and  Information,  Cent.  Dig.  i  612.] 

2.  Larceny  ®=940(8)— PutADiNO  and  Proof— 

STATtTTE. 

Vnder  Kirby's  Dig.  { 1844.  proTiding  Uiat  in 
all  prosecutiona  for  the  unlawful  taking  of  mon- 
ey by  larceny,  embezzlement,  or  otherwise,  it 
shall  not  be  necessary  to  partimlarly  describe 
in  the  indi(;tment  the  kind  of.  money  taken  or 
obtained  further  than  to  allege  gold,  silver,  or 
paper  money,  and  a  general  allegation  in  the  in- 
dictment and  proof  of  the  amount  of  money  tak- 
en shall  be  sufficient,  where  an  indictment  al- 
leged the  larceny  of  gold,  silver,  and  paper  mon- 
ey, proof  of  the  larceny  of  paper  and  silver  mon- 
ey was  not  a  vaiiahee. 

[Bd.  Note.— For  other  casu,  aee  Larceny, 
Cent.  Dig.  i!  llft-ll».] 

3.  Labcknt  «=>56  — PBoor— VALxnc  or  Pb<»- 
KBTY  Takjcn  —  vMoney"  —  "Casimd"  — 
'•Silvbr"  —  "Gbibnback"  —  "Gvaas^fcr" 
— "DorxAB." 

In  view  of  Kirby's  Dig.  |  1826,  makiiig  the 
difference  between  grand  and  .petit  larceny  to 
depend  upon  the  value  of  whether  the  property 
stolen  exceeds  $10  or  not,  in  a  prosecution  for 
larceny  of  gold,  silver,  and  paper  money,  proof 
that  the  owner  had  "cashed  his  pay  check  and 
had  in  his  pock«t«  |S1.05  and  in  answer  to  the 
question,  "How  much  money  did  yon  liave  in 
your  pocket?"  he  had  replied,  "One  dollar  and 
a  nickel,"  and  in  answer  to  the  question,  "How 
much  greenback  or  currency,"  he  replied,  "Two 
tens,  a  Gre,  two  twos,  and  a  one,  and  one  dol- 
lar in  silver  and  a  aickel,"  was  a  suffide&t  proof 
of  the  value  of  the  property  taken,  since  the 
words  "money,"  "cashed,"  "silver,'*  "green- 
back," "currency,"  and  "dollar"  were  used  in 
each  instones  in  referring  to  the  medium  of  ex- 
change in  use  in  this  country ;_  and,  as  money 
itself  is  the  standard  of  value,  it  is  not  only  un- 
necessary, but  impossible,  to  prove  its  value,  and 
while  "money"  in  its  technical  sense  is  coined 
metal,  in  its  popular  sense  it  is  any  currency, 
token,  bank  notes,  or  other  circulating  medium 
in  general  use  as  tne  representative  of  value  and 
a  generic  term. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  H  154,  155. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cash;  Currency;  Dol- 
lar;   Greenback;    Money.] 

4.  Labcbnc  «s940(8)— Pbooi^— VALtrc  or  Pdop- 
EBTY  Taken. 

Where  an  indictment  alleged  larceny  of  gold, 
silver,  and  paper  money  to  a  certain  amount, 
proof  of  larceny  of  silver  and  paper  money  to  a 
certain  amonnt  was  not  a  variance  under  the 
rule  that  where  a  single  value  is  given  for  all 
goods  in  a  lump,  a  conviction  is  possible  only  if 
the  taking  of  all  goods  is  proved,  since  the 
property  stolen  was  itself  money,  the  thing 
which  measures  value. 

[Ed.  Note.— 'For  other  cases,  see  Larceny, 
Cent.  Dig.  H  llft-119.] 

5.  Cbixinai,  Law  9=»1171(3)  — •  Appeal  —  Rk- 

VIEW — PaUCDICIAI/  Ebbor. 
In  a  prosecution  for  grand  larceny,  where  it 
appeared  that  the  owner  of  the  property  was  him- 
self nrrested  and  upon  the  arrest  referred  to  the 
fact  that  the  accused  had  stolen  his  money, 
the  action  of  the  prosecuting  attorney  in  his 
argument  to  thf  jury  in  referring  to  this  fact 
was  not  prejudicial  error,  where  upon  objection 
of  counsel  for  the  defendant  to  such  argument 
and  being  informed  by  the  court  that  the  testi- 
mony bad  been  excluded,' the  prosecuting  attor- 
ney stated  that  he  did  not  know  that  the  tos- 


timoay  Jiad  been  exeladed,  tmi  that  be.  would 
dtBCOw  othco:  features  of  the  testimony';  '  such 
statement  being  in  the  nature  of  an  apology. 
■  [BM.    Note.— For   other   cases,    see    Criminal 
I^w,  Cent.  Dig.  f  8127.] 

Appeal  from  Circuit  Oonrt,  Conway  Coun- 
ty; A.  B.  Priddy,  Judge. 

Fred  Cook  -was  convicted  of  grand  larceny, 
and  he  appeals.  '  Affirmed.- 

Sellers  &.  Sellers,  of  MorrlUton,  for  appel- 
lant Jno.  D.  Arbuckle,  Atty.  Geu.,  and  T 
W.  Campbell,  As6t  Atty.  Gen.,  for  the  State. 

SMITH,  J.  Appellant  seeks  by  this  ap- 
peal to  reverse  the  Judgment  of  the  court  be- 
low seatenclng  hJUn  to  the, penitentiary  lor  a 
period  of  one  y^ar  for  the  criiue  of  ^riuul 
larceny.  The  Indictment  cbargee  that  appel- 
lant "did. take  and  carry  away  $31,  gold,  sil- 
ver and  paoer  money,  of  the  value  of  $31, 
of  the  personal  pn^erty  of.  B.  B.  Gordon, 
•  *  *  "  etc.  The  proof  on  thei  part  of  the 
state  tended-  to  show  that  the  money  was 
taken  from  the  person  of  Gordon,  the  owner 
thereof,  by  robbery,  and  appellant  asked  In- 
structions to  the  effect  that  a .  conviction 
could  not  be  bad  under  aa  Indictment  charg- 
ing larceny  If  'the  proof  showed  that  the 
crime  committed  was  robbery.  But  the 
court  refused  to  submit  this  question  to  the 
Jury. 

It  Is  urged  that  the  indictment  Is  defective, 
in  that  it  tails  to  properly  describe  the  mon- 
ey alleged  to  have  been  stolen,  and  that  there 
Is  a  variance  between  the  Indictment  and  the 
proof.  In  that  the  Indictment  alleges  the  lar- 
ceny of  gold,  silver,  and  paper  money,  where- 
as the  proof  shows  the  larceny  only  of  paper 
and  silver  money,  and  that  there  was  a  fail- 
ure of  proof.  In  that  the  value  of  the  money 
stolen  was  not  shown.  It  is  also  assigned  as 
ground  for  reversal  that  prejudicial  error 
was  committed  by  an  Improper  argument  of 
the  prosecuting  attorney.  We  will  discuss 
the  assignments  of  error  In  the  order  stated. 

[1]  No  error  was  committed  In  refusing  to 
chat-ge  the  jury  as  requested  In  regard  to  the 
crime  of  robbery.  TblB  exact  question  was 
decided  In  the  case  of  Coon  t.  State,  109 
Ark.  354, 160  S.  W.  226,  where  It  was  saidt 

"But  even  if  the  facts  of  the  case  constituted 
the  crime  of  robbery,  it  would  have  been  incor- 
rect to  give  an  instruction  to  the  jury  that  on 
that  account  the  accused  should  be  acquitted  of 
larceny,  the  crime  charged  in  the  indictment. 
The  charge  of  robbery  includes  a  charge  of  lar- 
ceny, and  even  though  the  accused  be  guilty  of 
the  higher  offense  of  robbery,  the  state  has  the 
right  to  elect  to  indict  for  .the  crime  of  larceny 
which  is  embraced  therein,  and  seek  a  conviction 
for  the  crime  of  larceny,  ignoring  the  higher 
ofTense.  Aoutt  v.  State,  61  Ark.  594  [84  S.  W. 
262]." 

[1]  Tile  Indictment  stifBciently  describes 
the  propertj-  alleged  to  have  been  stolen.  Sec- 
tion 1844  of  Kirby's  Digest  is  as  follows: 

"Sec.  1844.  In  all  prosecutions  for  the  unlaw- 
ful taking  of  money  by  larceny,  embezzlement  Or 
otherwise,  it  shall  not  be  necessary  to  particular- 


«a»For  otber  eases  see  same  topie  and  KBY-NDUBEK  in  alt  Key-Numbere«  Digmta  md  Index** 
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ly  dMCEtbe  In  tk«  Indietatant  the  kind  of  aumesr 
taken  or  obtained  further  than  to  allege  gold,  sil- 
ver or  paper  noney,  and  a  general  aUegation  in 
the  indictment,  and  proof  of  the  amoant  of 
money  taken  shall  be  aufficteat." 

Nor  do  we  tUnk  there  was  any  vailance 
between  the  allegations  of  the  Indletment 
and  the  proof  because  there  was  no  prottf  of 
the  larceny  of  any  gold  money.  It  would 
hare  been  improper  to  have  alleged  disjunc- 
tively the  larceny  of  gold,  silver,  or  paper 
m(mey;  bnt  tt  was  entirely  proper  to  allege 
the  stiden  prc^ierty  was  gold,  silver,  and  pa- 
per money;  and  these  allegations  are  sus- 
tained by  proof  of  the  larceny  of  money  of 
either  kind. 

[3]  Nor  do  we  agree  with  coTmsri  tiiat 
there  was  any  failure  of  the  proof  to  show 
the  value  of  the  property  stolen.  The  owner 
of  the  property  had  testlfled  that  he  had 
gotten  his  pay  check  cashed,  and  that  he  had 
$31.05  on  his  person.  He  was  asked,  "How 
much  money  did  you  have  in  yonr  po<±et?" 
and  he  answered,  "1  had  $31.05."  "Q.  How 
much  silver  did  yon  have.  If  yon  remember?" 
and  he  answered,  "I  had  one  dollar  and  a 
nickel."  "Q.  How  much  greenback  or  CTr- 
rency?"  and  he  answered,  "J  had  two  twis,  a 
five,  two  twos,  and  a  one,  and  one  dollar  to 
silver  and  a  nickel."  If  this  proof  was  not 
sufficient,  one  could  hardly  expect  to  find  a 
case  where  the  testimony  would  support  a 
charge  of  larceny  committed  by  stealing  mon- 
ey. Ihe  words,  "money,"  "cashed,"  "silver," 
"greenback,"  "currency,"  and  "dollar"  were 
employed  here,  and  in  each  Instance  the  par- 
ties were  referring  to  the  medium  of  ex- 
change in  use  in  this  country.  In  the  case  of 
State  V.  Downs,  148  Ind.  327,  47  N.  B.  670, 
the  Supreme  Court  of  that  state  said: 

"It  is  apparent,  therefore,  that  if  'two  dol- 
lars' necessarily  implies  money,  there  is  no  valid 
objection  to  the  indictment  in  omitting  an  allega- 
tion of  value.  'Dollar  is  the  money  unit  of  the 
United  States.'  5  Am.  &  Bag.  Ency.  of  Law, 
p.  854.  Where  a  testator  directed  his  executors 
to  place  the  sum  of  'twenty  thousand  dollars'  in 
some  good  investment,  it  was  held  that:  'There 
is  no  ambiguity  about  the  word  "dollars."  If 
any  word  has  a  settled  meaning  at  law,  and  in 
the  courts,  it  is  this.  It  can  only  mean  the  le- 
gal currency  of  the  United  States,  not  dollars 
invested  in  lands,  or  stocks.'  Halsted  t.  Meek- 
er's Executors,  18  N.  J.  Eq.  138.  'Money,'  in  its 
strict  technical  sense,  is  coined  metal,  usually 

fold  or  silver,  upon  which  the  government  stamp 
as  been  imposed  to  indicate  its  value.  In  its 
more  popular  sense,  an^  currency,  token,  bank 
notes,  or  other  circulating  medium  in  general 
use  as  the  representative  of  value.  A  generic 
term,  and  covers  everything  which  by  consent  is 
made  to  represent  property  and  passes  as  such 
currently  from  hand  to  hand.  15  Am.  &  EIng, 
Ency.  of  Law,  p.  701.  'Money'  designates  the 
whole  volume  c^  the  medium  of  exchange  re- 
gardless of  its  character  or  denomination.  A 
'dollar'  is  of  the  volume  of  money,  and  is  by 
law  made  a  money  unit  of  the  value  of  one  hun- 
dred cents.  'Two  dollars,'  therefore,  could  only 
mean  a  specific  sum  of  money,  or  money,  the 
value  of  which  is  fixed  by  law,  and  requires  no 

Sroof.  See  Burrows  v.  State,  137  Ind.  474  [37 
[.  B.  271]  45  Am.  St.  Rep.  210:  McCarty  v. 
State,  127  Ind.  223  (26  N.  B.  665];  Graves  v. 
StatSk  121  Ind.  357  [23  N.  B.  155.1- 


We  adopt  the  itaMoing  of  the  Atbomey 
Oeneral  on  this  subject,  and  quote  as  follows 
from  his  brief: 

"Sinee  money  is  itself  the  standard  of  value, 
it  follows  that  It  is  not  only  unnecessary  to 
prove  its  value,  but  that  it  is  impossible  to  do 
so.  If  value  of  money  was  susceptible  of  proof, 
then  money  would  not  be  the  standard  of  value, 
but  that  thing  in  the  terms  of  which  the  value 
of  money  was  proved  would  be  the  standard  of 
value.  One  might  as  well  speak  of  measuring 
the  length  of  a  standard  yardstick  as  to  speak  of 
ascertaining  the  value  of  a  standard  dollar  in 
money." 

Section  1826  of  Klrby's  Digest  defines  the 
difference  between  grand  larceny  and  peUt 
laicefny,  and  that  dUferenoe  Is  made  to  de- 
pend np<m  whether  the  value  of  the  propoty 
stolen  exceeds  $10  or  not.  It  Is  made  grand 
larceny  by  statute  to  steal  certain  forms  of 
property  without  reflerence  to  Ita  value; 
but  where  value  is  epsaitlal,  it  la  expressed 
In  dollars,  and  the  inxiperty  here  stolen  was 
dollars,  and  it  would  have  been  a  work  of 
supererogation.  If  not,  indeed,  an  impossi- 
bility, to  have  accurately  stated  the  value  of 
the  property  stcrten  except  aa  so  many  dol- 
lars. 

[4]  In  support  of  their  contention  that 
there  is  a  variance  between  the  allegatioas  of 
the  indictment  and  the  testimony.  In  that 
the  proof  falls  to  show  the  larceny  of  any 
gold,  counsel  cite  authorities  holding  that, 
where  several  things  are  alleged  to  have  beat 
stolen,  and  a  single  value  given  for  all  the 
goods  in  a  lump,  a  conviction  is  poeslhle  only 
If  the  taking  of  all  the  goods  Is  proved,  since, 
if  the  proof  shows  that  a  part  only  of  the 
goods  was  taken,  the  value  of  all  of  them 
being  in  a  lump,  there  Is  no  showing  of  the 
separate  value  of  the  goods.  These  cases 
can  have  no  application  here^  because  the 
pr(4)erty  stolen  was  of  a  single  kind,  and  the 
proof  showed  the  larceny  of  even  more  prop- 
erty than  that  alleged,  and  the  question  of 
value  is  concluded,  because  the  property 
stolen  was  Itself  money,  the  tbln«  which 
measures  value. 

[S]  The  owner  of  the  property  was  himself 
arrested,  and,  upon  his  arrest,  he  referred 
to  the  fact  that  appellant  had  stolen  his  mon- 
ey. In  his  argument  to  the  jury,  tlie  prose- 
cuting attorney  referred  to  this  fact,  where- 
upon counsel  for  appellant  objected  to  the 
argrument,  and  now  assigns  as  error  the  ac^ 
tlon  of  the  court  In  falling  to  reprimand  tbe 
prosecuting  attorney  for  having  made  tbe 
argument  It  aivears,  however,  that,  upon 
objection  to  the  argument  having  been  made, 
tbe  court  stated  that  this  testimony  had  been 
excluded,  whereupon  the  prosecuting  attor- 
ney stated  that  he  did  not  know  the  testi- 
mony had  been  excluded,  and  that  he  won]<l 
discuss  oQier  features  of  the  testimony,  which 
he  immediately  proceeded  to  da  If  It  be 
conceded  that  the  argumait  Itaelf  was  im- 
proper, we  think  no  prejudice  reeolted  from  | 
the  Incident  referred  to.  The  proeecoting  at- 
torney did  not  question  tbe  roUng  of  Qie 
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cooit,  and  did  Hot  attempt  to  make  the  argur 
ment  vihlA  the  court  had  held  improper. 
Upon  the  contraiy,  It  afUrmatlvely  appears, 
from  hia  statement,  that  he  was  not  attempt- 
ing to  do  BO.  El8  statement  Is  In  the  nature 
of  an  apology  for  having  referred  to  evidence 
which  had  been  excluded,  and  we  think  It 
Impossible  that  afay  prejudice  could  hftve  re- 
sulted from  this  incident. 

Finding  no  prejudicial  error,  the  Judgmmt 
of  the  court  below  1b  affirmed. 


SXETTZBR  V.  GBBOO  et  al.     (No.  00.) 
(Supreme  Court  of  Arkansas.    June  25,  1917.) 

1.  Ij:vkk8  «s>^-./Fix&non  or  FmaaovAfJtx. 

The  special  statute  of  1917,' creating  an  im- 
provement district  designated  as  the  Newport 
levee  district,  to  constnirt  a  levee  to  protect 
property  in  the  dty  of  Ntwport  and  vicinity 
from  Inundation  by  vatet  overflowing  White 
river,  Ib  so  far  as  it  taxes  personal  proprty  to 
pay  the  cost  of  the  local  improvement,  is  inval- 
id; personalty  cannot  be  taxed  to  pay  the  cost 
of  a  local  Iiimrovement  bacaase  u  cannot  be 
special^  beaented  thereby;  such  taxation  must 
be  confined  to  real  estate  receiving  peculiar 
benefits  from  the  improvement,  and  must  be 
limited  to  such  benefits. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  i  2.] 

2.  MtmrCIPAl,    COBPOKATIONS   «=»422  —  BlTTTS 
OF  PKB80NAI.TT. 

The  situs  of  personal  property  follows  the 
domicile  of  the  owner. 

[Cd.    Note. — For   other   coses,   see   Municipal 
Corporations,  <3ent.  Dig.  g  1028.] 

3.  MuwiciPAi  CoBPOBATioNs  «=>437,  586  — 
Special  Assessmznts— tavy  on  Phopkbtt. 

Special  assessments  to  pay  the  cost  of  a 
local  improvemeat  are  levied  on  the  property 
itself,  and  not  against  the  owner  as  a  personu 
liabflity.  and  the  benefit  must  be  to  the  proper- 
ty itself,  rather  than  to  the  owner,  to  justify  the 
taxation. 

CBd.   Note<— For  ether  cases,  see   Municipal 
Corporations,  Cent.  Dig.  H  1051,  130i-1306.J 

4.  Taxatioii  «s»99— SrtuB  of  Pbofbbtt. 

Tlie  general  taxation  of  «v«ry  specieiB  of 
property  is  iustified,  however  transitory  its 
situs  within  the  Jurisdiction  of  the  taxing  sov- 
ereignty. 

[Ed.    Note.— For   other   cases,   see  TazatlMt, 
Cent.  Dig.  {}  196-198,  200.] 

6.  Statutes  «=364(6)— Pabtial  IwvAxiDrrr. 
A  special  statute  of  1917,  creating  an  im- 
provement district  designated  as  the  Newport 
levee  district,  to  construct  a  levee  to  protect 
property  in  the  city  and  vicinity  from  Inunda- 
tion by  the  White  river,  provided  for  the  as- 
sessment of  personalty  as  well  as  realty  to  pay 
the  cost,  and  also  provided  that  if  on  contest 
by  any  property  owner  as  to  the  legality  or  con- 
stitutionality of  the  assessment  of  benefits  levied 
on  any  class  of  property  for  the  construction  of 
the  improvement,  etc,  the  assessment  should 
be  held  by  the  court  of  final  resort  to  be  illegal, 
then  ^e  property  in  the  district  which  could  be 
legally  assessed  only  should  be  assessed  to  de- 
fray the  cost,  etc.  Held,  that  the  statute  was 
not  nncoustitutimial  as  a  whole  merely  because 
the  Legislature  exceeded  its  power  in  attempt- 
ing to  subject  personalty  to  such  special  tax. 

[Kd.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  fi  «2,  195.) 


6.  StATvm  f=f>47—laivtM  Disduct— Uhocx- 

TiUHTT  JN  DesCBIPTION. 
Where  the  description  of  a  levee  district  in 
the  statute  creating  it  can  be  ascertained  by 
reeert  to  extraBeeue  investigation  to  locate  the 
objects  referred  to  in  the  ascription,  the  cre- 
ation of  the  district  is  not  vdid  for  uncertainty 
in  the  description. 

{Bd.  Note.— For  other  eases,  see  Statutes, 
Cent.  Dig.  i  47.] 

Appeal  from  Jackson  Chancery  Ciourt;  Geo. 
T.  Humphries,  Chancellor. 

Suit  by  W.  H.  Sanetzer  against  T.  J. 
Oregg  and  others.  From  a  decree  for  de- 
fendants, complainant  appeals.    Affirmed. 

Bdwln  Lk  Boyoe,  of  Newport,  for  appellant 
Jno.  W.  &  Jos.  M.  Stayton,  of  Newport,  for 
appellees. 

McCULLOCH,  C.  J.  The  Oeneral  Assem- 
bly of  1917  enacted  a  special  statute  cre- 
ating an  Improvement  district  designated  as 
the  Newport  levee  district,  for  the  purpose  of 
c<mstructlng  a  levee  to  protect  property  Id 
the  city  of  Newport  and  vicinity  from  Inon- 
datlon  by  water  overflowing  White  river. 
The  dty  of  Newport  constituted  mainly,  al- 
though not  wholly,  the  territory  embraced  In 
the  boundaries  of  the  district  The  territory 
Is  described  by  metes  and  bounds,  and  ap- 
pellant, who  Is  the  owner  of  real  estate  In 
the  district,  Instituted  this  action  to  restrain 
the  board  of  commissioners  from  proceeding 
according  to  the  terms  of  the  statute. 

It  Is  contended  that  the  statute  Is  void  be- 
cause It  authorizes  the  assessment  of  person- 
al property,  as  well  as  real  estate,  to  raise 
funds  with  which  to  pay  for  the  construc- 
tion and  hialntenance  of  the  levee.  The  stat- 
ute Is  novel  in  this  respect,  for  the  attempt 
to  tax  personal  property  for  a  local  im- 
provement has  never  been  undertaken  in  this 
state.    The  statute  provides  that: 

The  assessors  of  the  district  "shall  at  once 
proceed  to  assess  the  benefit  accruing  to  the 
lands,  lots  and  parts  of  lots,  railroad  tracks  and 
rights  of  way  and  tramroads  in  said  district, 
by  reason  of  the  construction  of  such  improve- 
ment, and  also  the  benefit  accruing  to  the  per- 
sonal property  in  said  district  by  reason  of  such 
improvement 

It  also  provides  that: 

The  assessors  "shall  make  a  list  of  such  lands,, 
lots  and  parts  of  lots,  railroad  tracks  and  rights 
of  way  and  tramroads,  and  a  separate  list  of 
such  personal  property  in  books  to  be  provided 
by  said  board  of  directors  for  that  purpose, 
showing  a  description  of  the  same,  the  name  of 
the  owner  or  owners  of  such  lands,  lots  and 
parts  of  lots,  railroad  tracks  and  rights  of  way 
and  tramroads,  and  the  name  of  the  owner  of 
such  personal  property,  and  the  amount  of  the 
benefit  assessed  thereon  by  said  board  of  asses- 
sors, and  shall  file  said  list  with  the  secretary 
of  said  board  of  directors." 

The  question  Is,  therefore,  squarely  pre- 
sented whether  or  not  pwsonal  property  can 
be  subjected  to  taxation  for  local  Improve- 
ment TbiB  has  not  heretofore  been  attempt- 
ed In  this  state,  as  we  have  already  said, 
nor  can  we  find  in  the  books  any  example  of 
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an  attempt  In  other  states  to  tax  personal 
property  as  such  for  the  purpose  of  defray- 
ing the  expenses  of  local  improvements.  In 
the  state  of  Louisiana  a  tax  <m  cotton  per 
bale  grown  on  lands  In  a  levee  district  for 
the  purpose  of  maintaining  the  levees  which 
protected  the  land,  and  also  a  special  tax  on 
oysters  taken  from  beds  protected  by  an  im- 
provement for  the  maintenance  of  which  the 
tax  is  levied,  has  been  upheld  by  the  icourts 
of  that  state.  Excelsior  Planting  &  Manufac- 
turing Co.  V.  Green,  'Collector,  39  La.  Ann. 
455,  1  South.  873;  Board  of  Commissioners 
V.  Mlalegvlch,  52  La.  Ann.  1292,  27  South. 
790.  In  one  of  those  cases,  however,  the  tax 
was  sustained  on  the  principle  that  the  sub- 
Ject-mattei*  was  the  product  of  the  land,  and 
In  the  other,  on  the  principle  that  the  state 
had  tlie  power  to  prescribe  the  terms  and 
conditions  upon  which  oysters  should  be  re- 
moved from  lands  of  the  state,  the  oysters 
being  protected  in  the  beds,  as  It  was  shown 
by  the  proof  in  the  case,  and  in  that  sense 
was  a  product  of  the  land;  and  the  cotton 
grown  on  the  land  being  a  product,  was  tax- 
ed as  such.  In  the  case  upholding  the  tax 
on  cotton  CEIxcelslor  Planting  &  Manufacture 
Ing  Co.  V.  Green,  Collector,  supra),  the  court 
said: 

"The  Legislature,  doubtiess,  concluded  that 
the  cotton  produced  on  land  would  be  as  rea- 
sonable and  fair  a  measure  of  the  extra  benefit 
derived  by  such  land  as  any  other,  and  that  this 
cotton,  having  been  protected  during  the  wliole 
season  of  its  growth  by  the  levees,  had  enjoyed 
a  benefit  wiiich  formed  a  just  basis  for  its  as- 
sessment. In  this  the  Legislature  certainly  act- 
ed within  the  range  of  its  power  and  in  thor- 
ough conformity  with  the  principles  of  special 
assessment.  The  only  question  was  •how  and 
when  to  apportion  and  collect  the  assessment  on 
such  cotton.  The  simplest  and  most  practical 
method  was  evidently  that  adopted,  to  wit,  to 
apportion  it  on  tlie  ginned  bale,  which  is  the 
mercantile  form  to  which  all  cotton  la  reduced 
for  marketaUe  purposes." 

In  the  other  case  dted.  In  which  the  tax 
on  oysters  was  upheld,  the  court  said: 

"Another  objection  to  the  assessment  is  that 
oysters  are  not  the  produce  of  alluvial  lands, 
and  that  if  they  are  they  are  not  the  produce  of 
lands  which  are  subject  to  taxation,  for  the 
reason  that  they  are  cultivated  on  land  belong- 
ing to  the  state.  We  may,  without  deep  re- 
search, find  marked  analogy  between  the  culti- 
vation of  the  oyster  and  that  of  crops.  Their 
beds  are  on  submerged  lands,  and  they  require 
as  mucii,  or  nearly  as  much,  care  and  cultiva- 
ti<m  as  crops.  It  is  true  that  the  fislierman 
need  know  nothing  of  the  labors  of  the  plow, 
and  the  cultivation  of  the  ground,  but  his  work 
is  among  the  oyster  beds  laid  very  near  the 
shore  and  his  oysters,  if  not  produced  directly 
by  the  land,  are  very  much  aided  by  the  favor- 
able situation  in  which  they  are  placed;  that 
is,  in  the  territory  protected  by  the  levees,  as 
before  stated.  We  agree  with  counsel  that  they 
are  not  the  produce  of  the  land  in  the  sense  that 
plants  are  by  it  given  life,  but  we  are.  as  we 
take  it,  justified  in  holding  that  from  the  very 
fact  that  these  lands  are  owned  by  •  the  state, 
and  as  such,  not  subject  to  taxation,  gives  rise 
to  the  right  specially  to  assess  them.  Being  the 
property  of  the  state,  she  may  well  impose  the 
condition  that  those  who  occupy  them  shall  pay 
an  assessment  tax  for  public  improvement.  The 
defendant  is  not-  in  the  position  of  a  flsbR-man 


who  occupies  and  owns  land.  He  cannot  pr;- 
vent  the  state  from  imposing  sndb  candit)«ii.  li 
so  far  as  be  is  concerned,  and  such  as»sasr^i.: 
on  her  own  lands,  as  may  l>e  deemed  to  On  in- 
terest of  all  concerned." 

[1]  It  Is  thus  seen  that  tax  on  tbe  pr>:- 
octs  of  the  land  Is  treated  els  an  lndi»-r 
tax  on  the  benefit  accruing  to  the  land  I5 
virtue  of  the  Improvement,  and  tf  it  be  ac- 
ceded to  be  reasonable  and  lawful  to  is.- 
pose  the  tax  on  that  theory,  this  is  tar  fric. 
upholding  a  t&i  on  personal  property  in- 
dependent of  its  connection  wltli  tbe  iva> 
estate,  for  the  purpose  of  defraying  the  ex- 
penses of  a  local  improvement.  "We  are  dear- 
ly of  the  opinion  that  It  could  not  be  ica^. 
It  is  said  in  many  decisions  that  the  d^* 
to  levy  a  special  tax  on  property  to  pay  tir 
cost  of  local  improvements  can  be  justir-. 
only  on  the  theory  of  special  benefit  to  •> 
property  thus  taxed.  That  doctrine  lias  bets 
repeatedly  announced  in  the  decisions  0: 
this  court.  Klrst  v.  Street  Improvemeat  Da- 
trlct  No.  120,  86  Ark.  1,  109  S.  W.  526. 

[2-41  It  follows  that  personal  property  (a> 
not  be  taxed,  for  the  reason  that  it  cannot 
be  specially  benefited  by  a  local  improrenK&t 
The  owner  may  be  benefited  In  the  «.!<?- 
ment  of  the  use  of  hiB  personal  propert.T  i; 
that  locality,  but  the  property  itself  denvet 
no  benefit.  A  horse  has  the  same  value  sti- 
ated,  for  the  time  being,  within  tbe  bounds  U 
an  improvement  district,  or  outside  of  it. 
Money  dei)OSlted  in  a  bank,  or  eommern;^ 
paper.  Is  of  the  same  value  whether  held  in  i 
city  embraced  In  an  improvement  dlstri-:^ 
or  elsewhere,  and  a  stock  of  merchandL^e 
is  worth  Its  market  value  wherever  situate 
regardless  of  a  local  improvement.  The  eoc- 
struction  of  the  improvement  may  result  t. 
Increased  conveniences  for  handling  the  pi-:- 
sonal  property,  but  the  benefit,  after  al;.  U 
to  the  owner  and  not  to  the  property.  The 
situs  of  personal  property  follows  the  dcn- 
Icile  of  the  owner.  It  may  be  located  ooe 
day  inside  of  an  Improvement  district  ai:i 
the  next  day  it  is  found  elsewhere,  ami  i: 
has  no  fixed  situs  like  real  estate  withL 
the  meaning  necessary  to  constitute  it  tt- 
subject-matter  of  special  assessments  based 
on  benefits.  Special  assessments  are  lent! 
on  the  property  Itself,  and  not  against  tit 
owner  as  a  personal  liability,  and  the  beuJ: 
must  be  to  the  property  itself,  rather  than  -f 
_the  owner,  in  order  to  justify  the  spe\-;J 
taxation.  It  Is  otherwise  as  to  general  taxa- 
tion, for  the  taxation  of  every  species  of 
property  Is  Justified  however  transltorr  :s 
situs  may  be  within  the  jurisdiction  ol  tl* 
sovereignty  which  undertakes  to  impose  tb^ 
tax.  Mr.  Hamilton  In  his  text -book  on  tUs 
subject  (Hamilton's  Law  of  Special  Ass?s- 
ments,  §  275)  makes  the  unqualified  $tat^ 
ment  that  one  of  the  cardinal  rules  for  ^''- 
clal  assessments  Is  that  they  can  be  leviel 
only  on  real  estate.  In  Page  &  Jones  on  Tjt- 
atlon  by  Assessment  (volume  1,  S  548).  the  con- 
trary view  Is  stated,  but  no  authority  Is  citt^ 
excc^  the  Loaisiana  cases  whlidt,  as  we  tiavc 
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already  seen,  do  not  sustain  that  view.  The 
authors  concede  the  rule  established  by  a 
great  number  of  cases  to  be  that  special  tax 
for  local  Improvement  must  be  confined  to 
real  estate.  That  la  the  view  expressed  by 
the  Supreme  Court  of  Mississippi  in  Town  of 
Macon  T.  Patty,  57  Miss.  378,  34  Am.  Bep. 
451.  In  the  case  of  Ft.  Smith  Ugbt  &  Trac- 
tion Co.  y.  McDonough,  119  Arte  258,  177  S. 
W.  S26,  we  said: 

"It  must  readily  be  .conceded,  and  it  is  con- 
ceded by  appellee,  that  taxation  for  local  im- 
provement must  be  conSned  to  real  estate  to  be 
benefited  by  tte  proposed  improvement.  Per- 
sonal property  is  not  subject  to  taxation  for 
that  purpose,  nor  was  it  attempted  in  the  enact- 
ment of  the  statute  under  consideration  to  tax 
personalty." 

That  statement  was  unnecessarily  broad 
upon  the  issues  Involved  in  that  particular 
case,  and  it  amounted  to  mere  dictum,  but 
we  think  it  was  a  correct  statement  of  law 
on  the  subject,  and  we  reannounce  it  now 
as  being  correct.  Assessments  for  local  ben- 
efits must  be  confined  to  real  estate  receiving 
peculiar  benefits  from  the  improvement  to  be 
constructed  and  maintained,  and  must  be  lim- 
ited to  those  benefits,  and  personal  property 
cannot  be  taxed  for  that  purpose.  It  does 
not  follow,  however,  from  this  declaration 
against  the  validity  of  the  attempt  to  tax 
personal  property  that  the  whole  statute  is 
void.  Appellant  is  not  complaining  as  the 
owner  of  personal  property,  and  does  not 
allege  that  he  is  the  owner  of  that  character 
of  property,  but  sues  as  the  owner  of  real 
estate  to  resist  the  levy  of  the  special  tax 
on  his  land.  One  of  the  sections  of  the  stat- 
ute reads  as  follows: 

"If,  upon  a  contest  by  any  property  owner  in 
said  district,  as  to  the  legality  or  constitntional- 
ity  of  the  assessment  of  benefits  levied  on  any 
class  or  species  of  property  under  this  act,  for 
the  construction  and  maintenance  of  the  im- 
provements contemplated  by  this  act,  or  for  the 
payment  of  the  indebtedness  of  the  district, 
such  assessment  of  benefits  should  be  held  by 
the  court  of  final  resort  to  be  Ulegal  and  un- 
constitutional, then  the  property  in  the  district 
wbi<4i  can  be  legally  and  constitutionally  as- 
sessed to  defray  the  cost  of  construction  and 
maintenance  of  such  improvements  and  to  dis- 
charge the  indebtedness  of  the  district  only  shall 
be  assessed  to  defray  such  cost  and  to  discharge 
such  indebtedness." 

But  for  the  provision  Just  quoted,  It  would 
follow  that  the  whole  statute  is  void  because 
the  Legislature  had  determined  that  It  was 
appropriate  and  Just  to  tax  all  of  the  prop- 
erty, both  real  and  personal,  for  the  construc- 
tion of  the  Improvements,  and  we  could  not 
see  that  the  Legislature  would  have  passed 
the  statute  with  the  authority  to  tax  per- 
sonal property  eliminated.  This  declaration 
incorporated  by  the  lawmakers  into  the  stat- 
ute presents  an  altogether  difterent  question, 
for  it  expresses  the  purpose  of  the  lawmakers 
to  the  effect  that,  even  If  the  personal  prop- 
erty cannot  be  taxed.  It  Is  not  only  prac- 
ticable to  constract  the  Improvement  out  of 
the  taxation  or  the  benefits  accmtng.  to  real 
estate,  but  that  it  Is  fast  to  do  so.    We  have 


then,  in  the  statute  two  legislative  deter- 
minations; one  .that  it  is  Just  and  faix  to 
include  benefits  to  personalty  in  the  scheme 
of  taxation,  and  also  that  if  that  cannot  t>e 
done  under  the  law,  it  is  equally  Just  to  pay 
for  the  construction  of  the  improvements 
with  funds  derived  from  the  taxation  on  ben- 
efits accruing  to  real  property  alone.  Tills  Is 
not  the  delegation  of  legislative  authority  to 
the  courts,  nor  is  it  an  inconsistent  alterna- 
tive. It  Is  a  positive  declaration  of  the  pur- 
I)oae  of  the  Legislature  to  put  the  law  into 
force  to  the  full  extent  of  its  constitutional 
power. 

The  following  statement  on  this  subject  is 
found  m  6  R.  0.  L.  123: 

"Occasionally  the  Legislature  expressly  states 
its  will  that  the  valid  provisions  of  a  statute 
shall  be  enforced  in  spite  of  any  judicial  deter- 
mination that  certain  sections  of  the  act  are 
unconstitutional.  Snch  an  expression  of  the 
will  of  the  Legislature  is  generally  carried  out 
by  the  courts." 

The  only  authority  cited  by  the  text-writer 
is  the  case  of  State  v.  Clausen,  65  Wash.  156, 
117  Paa  1101, 37  L.  B.  A.  (N.  S.)  466,  and  that 
is  the  only  authority  we  can  find  on  the  sub- 
ject. We  are  not  prepared  to  say  that  the 
rule  stated  by  the  text-writer  can  be  given 
general  application  so  as  to  apply  to  all  cases 
where  the  lawmakers  may  see  fit  to  incorpo- 
rate such  a  declaration  into  a  statute,  but 
we  do  say  that  when  applied  to  a  statute 
like  this,  it  constituted  a  legislative  deter- 
minatkm  of  its  full  purpose,  and  that  tliat 
declaration  can  and  should  be  carried  into 
^ect.  Under  a  statute  IJke  that  a  part  of 
the  law  which  is  not  swept  away  by  the 
courts  as  being  in  conflict  with  the  Constitu- 
tion Is  declared  to  be  in  force,  and  there 
is  no  mistaking  the  legislative  will  in  that 
respect 

[S]  We  are  of  the  opinion,  therefore,  that 
this  statute  is  not  rendered  unconstitutional 
as  a  whole  merely  because  the  Legislature  has 
exceeded  Its  power  in  attempting  to  tax  a 
species  of  property  which  Is  not  subject  to 
special  taxation.  Other  questions  concern- 
ing the  validity  of  the  statute  were  raised  in 
the  pleadings  below,  but  it  Is  conceded  now 
that  tliey  are  unfounded.  One  is  that  the 
description  of  the  boundaries  of  the  district 
are  uncertain,  and  it  is  conceded  In  that  re- 
spect, too,  that  the  description  can  be  made 
certain  by  resort  to  extraneous  investigation 
to  locate  the  objects  referred  to  in  the  de- 
scription. 

[8  j  We  agree  with  counsel  that  the  bounda- 
ries are  sufficiently  pointed  out  to  be  made 
definite,  and  that  the  creation  of  the  district 
is  not  void  on  that  account.  Freeze  v.  Im- 
provement District,  189  S.  W.  660.  There  is 
nothing  brought  to  our  attention,  tlierefore, ' 
which  impairs  the  validity  of  the  statute  so 
far  as  herein  Indicated,  and  the  chancery 
court  was  correct  In  its  decision  refusiug  to' 
enjoin  the  proceedings  under  the  statute.  Ap>- 
pellant  does  not  dalm  to  be  the  owner  of' 
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personal  property,  and  Is,  therefore,  not  ask- 
ing for  relief  on  that  account. 
Decree  affirmed. 


MILIiS  T.  FRANKLIN.     (No.  62.) 
(Supreme  Court  of  Arkansas.    June  25,  1917.) 

1.  Cabbiebs  «=»320{30)— Railroad  Stations 
— Failube  to  Heat  Waiting  Room— Jubt 

QlTESTION. 

In  an  action  against  a  railroad  for  damagea 
sustained  by  passenger  due  to  pneumonia  and 
■othor  injuries  resulting'  from  alleged  failure  to 
heat  a  waiting  room  in  which  she  was  compelled 
to  wait  for  a  delayed  train,  whether  the  fail- 
ure to  heat  the  waiting  room  was  the  prozl- 
mate  cause  of  plaintiff  a  injury  held  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1248.] 

2.  Tbial  «s>253(4)— iNffiBUCTioNS— Iqnobino 
Defense. 

The  objection  that  it  was  the  duty  of  the 
plaintiff  to  have  gone  to  some  house  where 
there  was  a  fire  when  the  carrier's  agent  re- 
fused to  build  a  fire  in  the  waiting  room  does 
not  affect  the  measure  of  damages,  but  bears  on 
the  question  of  contributory  negligence,  and 
hence  an  instruction  on  damages  ignoring  such 
theory  was  not  erroneous. 

3.  Davaobs  «=3»185(2>— Railboad  Stations— 
Failube  to  Heat  Waitims  Room— Smvi- 

OIENCT  OF  StIDENCX. 

Evidence  held  to  sustain  a  jury  finding  that 
plaintiff  would  necessarily  suffer  pain  for  a 
I>eriod  of  time  in  the  future. 

[Eld.  Note.— For  other  cases,  aee  Damages, 
Oat  Dig.  t  606.] 

4.  Damages  ^=>86— Mxasubk  or  Damages- 
Pain  AND  Anguish. 

A  passenger  who  contracted-  pneumonia  and 
other  injuries  as  the  result  of  carrier's  alleged 
failure  to  heat  a  waiting  room  in  which  she 
was  obliged  to  wait  for  a  delayed  train,  if  en- 
titled to  recover,  was  entitled  to  damages  which 
would  fairly  comi)ensate  her  for  all  pain  and 
anguish  both  of  body  and  mind  suffered  on  ac- 
count of  the  injuries  received  and  for  the  dimi- 
nution of  her  physical  health  and  vigor  and  mon- 
-ey  spent  for  medical  attention. 

[Ed.  Note.— F<h:  other  cases,  see  Damages, 
Cent  Dig.  {i  222-229.] 

Xi.  CAEBikaa  <8=>320(7)— Railboad  Stations- 
Failure   TO    Heat   Waiting    Room— Jubt 
Question. 
Whether  or  not  the  railroad  company  fail- 
ed to  properly  heat  its  waiting  room  held  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1149,  1153.] 

Appeal  from  Circuit  CJourt,  Sebastian  Coun- 
ty;   Paul  tittle,  Judge. 

Action  by  Elizabeth  Franklin  against  Ar- 
thur L.  Mills,  receiver  of  the  Ft  Smith  & 
Western  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affiribed. 

Appellee  sued  appellant  to  recover  dam- 
ages for  falling  to  keep  heated  a  waiting 
room  at  one  of  the  stations  on  appellant's 
line  of  road  where  she  was  compiled  to  stay 
for  several  hours  while  waiting  for  a  train. 

According  to  the  testimony  of  appellee,  she 
-went  from  Ft.  Smith,  in  the  state  of  Arkansas, 
to  Boley,  in  the  state  of  Oklahoma,  oa  Janu- 


ary 16, 1M6.  She  boarded  one  of  appdlai:-  ■ 
passenger  trains  on  Jannary  21,  1916,  for  ^ 
home  at  Ft  Smith.  She  had  her  baby  vi-. 
her  and  vas  in  good  health  at  the  trr 
Aibont  1  o'clock  p.  m.  of  that  day  her  tn:: 
arriyed  at  Dnstin,  CMtl.,  .where  she  ■*««  •/».< 
by  the  conductor  that  die  would  have  to  jy 
off  the  train  on  aoeonnt  of  the  bigh  wattr  s  ■< 
wait  at  the  station  for  the  next  train.  5:* 
was  told  that  she  would  get  a  train  «• 
7:30  o'clock  that  evening.  She  ^ras  a  coV^ 
woman,  and  went  Into  the  colored  w»;r:j: 
room  at  Dustln.  There  was  no  fire  in  :_' 
waiting  room,  and  It  was  very  cold  s:: 
damp.  She  requested  the  employes  of  arf 
lant  to  build  a  Are  in  the  waiting  room.  Si- 
was  told  that  the  flue  was  stopped  up  ti. 
soot  and  that  no  fire  could  be  made.  Si- 
was  not  allowed  to  pnll  down  an  open  wtod-^ 
because  she  was  told  that  some  came  ti- 
the room  from  another  part  of  the  stati-. 
building  If  the  window  was  dosed.  Sr- 
never  left  the  waiting  room  bnt  one  time,  iil 
that  was  to  go  into  the  baggageroom  to  :>; 
a  quilt  to  wrap  up  her  baby,  -who  was  cIL 
She' was  compelled  to  remain  there  free  '. 
o'clock  p.  m.  on  January  21st  lust,  to  i'i-! 
o'clod£  a.  m.  on  January  22d.  On  acco-m:  "^ 
the  exposure  to  the  cold  appellee  liad  a  t-rl 
chill,  followed  by  a  fever  before  getting  <a  c» 
tiain.  After  arriving  at  Ft  Smith  she  wa- 
confined  for  about  four  weeks  snCTering  frv:: 
pneumonia,  which  affected  her  left  o^ir; 
On  account  of  her  sickness  she  was  comprfK 
to  expend  about  $l-'>0  for  medicine,  a  nc-x. 
and  a  physician.  She  suffered  intense  pt- 
and  further  testified  at  the  trial  that  she  rL; 
suffered  with  her  ovary,  bade,  and  head,  a^J 
was  unable  to  do  her  household  woit  A 
colored  physician  attended  her,  and  be  tt«- 
Ufled  that  she  had  a  severe  case  of  pnenmcKi: 
la  the  right  lung,  and  that  this  was  brc:u:h: 
on  by  her  exposure  to  the  cold.  He  fonb-.; 
testifled  that  her  left  ovary  finally  became  b- 
fected. 

The  testimony  on  the  pcut  of  appeOaa: 
tended  to  prove  that  the  waiting  romi  tuii 
a  flre  and  that  It  was  comfortable,  that  :»• 
smoke  could  have  gotten  Into  the  n^ro  vis- 
ing room,  and  that  coal  was  put  in  the  store 
at  regular  Intervals  during  all  tiie  time  ap- 
pellee was  in  the  waiting  rocHn,  and  that  it 
was  k^t  comfortable  during  the  whole  tt* 
she  was  there.  It  is  also  shown  by  the  fit- 
fendant  that  she  had  ovarian  trouble  befort 
she  made  the  trip  in  question,  and  that  ^bi'i 
pneumonia  frequently  results  from  exposuft 
and  sometimes  develops  In  six  hours,  ovsra; 
trouble  could  not  devdope  In  six  hours  aftE- 
contracting  pneumonia. 

The  jury  returned  a  verdict  for  aiH>ri1ee  n 
the  sum  of  $750,  and  from  the  judgment  k> 
dered,  appellant  prosecutes  this  ai^teaL 

Warner  &  Warner,  of  Ft  Smith,  for  ap- 
pelant Ogleehy,  Otavena  &  Ogieaby,  of  R 
Smith,  for  appeUe& 


&s»For  other  cases  see  ruune  topic  and  KST-NiniBER  In  all  Key-Numbered  Digests  and  tndeze* 
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HABT,  J.  (after  etadng  the  facts  aa  above). 
]  It  Is  earnestly  Inalated  by  coonael  that 
e  court  erred  In  not  directing  a  verdict  for 
tpcllant.    We  think  tbe  question  ot  wheth- 

or  not  the  failure  to  heat  the  waiting 
om  was  the  proximate  cause  of  appellee's 
]ury  was  one  of  fact  for  the  Jury.  Counsel 
r  appellant  Insists  that  the  verdict  could 
ily  have  been  the  result  of  conjecture  or 
irmlse  on  the  part  of  the  Jury,  but  we  do 
>t  agree  with  them  in  this  oontention.  Ap- 
sUee  testified  tliat  she  was  perfectly  well 
ben  she  started  on  her  Journey  and  until 
'ter  she  was  exposed  to  the  cold  for  several 
mrs  In  the  waiting  room  at  Dustln.  She 
ated  that  she  had  not  been  exposed  to  cold 
;  any  other  time  during  her  Journey,  but, 
I  the  other  hand,  that  she  had  been  perfec^ 

comfortably  situated  until  she  went  into 
.e  colored  waiting  room  at  Dustln.  Accord- 
g  to  her  testimony,  sh^  was  exposed  to 
le  cold  there  from  1  o'clock  in  the  after- 
)on  until  4  o'clock  In  the  morning.  She  was 
>mpelled  to  sit  in  a  cold  room  with  the 
indow  up,  and  the  station  agent  failed  or 
ifused  to  build  a  fire  for  her.  She  had  a 
ivere  chill  followed  by  a  fever  when  she  left 
Lere  for  home.  She  suffered  from  a  severe 
188  of  pneumonia,  and,  according  to  her  own 
stlmony  and  that  of  her  physldan,  her  left 
rary  became  affected  bji  reason  thereof, 
be  evldeikce  adduced  In  her  behalf  was  flatly 
mtradicted  by  that  adduced  In  favor  of  ap- 
iUant  This  raised  an  Issue  of  fact  for  the 
iry  to  determine.  This  court  upheld  the 
irdlct  of  a  Jury  under  a  similar  state  of 
icts  In  Kansas  City  Southern  Hallway  Co. 

Cobb,  118  Ark.  568,  178  S.  W.  383;  and 
t.  L...  I.  M.  &  S.  By.  Co.  T.  Hook,  83  Ark. 
J4,  104  8.  W.  ZIT. 

It  is  next  Insisted  by  counsel  for  ai^>el- 
nt  that  the  court  erred  In  giving  Instruction 
o.  4  on  the  measure  of  damages.  The  In- 
iructlon  Is  as  follows: 

"Vou  are  also  instructed  that,  if  you  find  tor 
le  plaintiff,  you  will  award  her  such  damages 
i  will  fairly  compensate  her  for  all  pain  and 
aguish,  if  any,  both  of  body  and  mind,  suffered 
y  plaintiff  on  account  of  the  injuries  received 
ad  for  the  diminution,  if  any,  of  her  physical 
;alth  and  vigor,  and  also  such  sums  of  money 
I  the  evidence  snows,  if  any,  she  was  compelled 
>  expend  for  medicine  and  medical  attenti(»." 

[2-4]  Tarions  objections  are  raised  to  the 
istmctlon.  In  the  first  place,  It  Is  urged  by 
mnsel  that  It  was  the  dnty  of  appellee  to 
ave  gone  to  some  house  in  Dustln  where 
lere  was  a  fire  when  the  agent  refused  to 
nlld  a  fire  In  the  waiting  room.  It  may  be 
lid  that  this  objection  does  not  affect  the 
leasure  of  damages,  but  rather  bears  on  the 
uestion  of  the  contributory  negligence  of  ap- 
ellee.  Besides,  there  were  no  houses  in  the 
)wn  of  Dustln  where  negroes  were  enter- 
tlned,  and  the  nearest  negro  residence  was 
'a  miles  In  the  country.  Appellee  was  ex- 
erting the  train  to  arrive  at  any  time  from 
:30  in  the  afternoon  until  4:10  o'clock  the 
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next  morning.  It  therefore  was  not  tactical 
for  her  to  have  gone  In  search  of  another 
place  to  stay,  even  If  she  had  been  reason- 
ably certain  there  was  a  place  of  entertain- 
ment open  to  her  In  the  town.  According  to 
the  testimony  of  appttUec  and  her  physician, 
her  exposure  to  the  cold  in  the  waiting  room 
caused  her  to  have  pneumonia.  She  also  tes- 
tified that  she  contracted  acute  inflammation 
of  the  left  ovary  by  being  exposed  to  the  cold 
in  the  waiting  room;  that  she  suffered  se- 
vere pain  and  ccmtUued  to  suffer  it  at  the 
time  of  the  trial.  Ftom  this  the  Jury  might 
have  found  that  she  would  necessarily  suf- 
fer  pain  for  a  period  of  time  in  the  future. 
The  instruction  is  In  accord  with  the  prin- 
ciples of  law  laid  down  in  Arkansas  South- 
western Railroad  Co.  v.  Wingfleld,  S4  Ark. 
TS,  126  S.  W.  70,  and  ScnlUn  v.  Vining,  191 
S.  W.  924. 

In  St  Louis,  Iron  Mountain  A  Southern 
Railway  Co.  v.  Hook,  supra,  the  court  held 
that  in  an  action  against  a  railroad  company 
for  injuries  resulting  from  the  company's 
failure  to  t>eat  Its  waiting  room,  causing  the 
plaintiff  to  be  111  for  some  weeks  from  a  dan- 
gerous malady.  It  was  not  error  to  Instruct 
the  Jury  to  compensate  plaintiff  "for  the 
diminution,  if  any,  of  his  physical  health  and 
vigor  occasioned  by  the  alleged  wrong  sued' 
for." 

Complaint  Is  also  made  by  appellant  at 
some  of  the  Instructions  given  by  the  court 
at  the  request  of  appellee  and  at  the  refusal 
of  the  court  to  give  certain  Instructions  ask- 
ed by  appellant  We  do  not  deem  it  neces- 
sary to  set  out  these  Instructions  or  to  com- 
ment on  them  at  length.  In  the  case  of  St 
L.,  L  M.  &  S.  By.  Co.  v.  Hook,  supra,  and 
K.  C.  So.  By.  Co.  v.  Cobb^  supra,  the  court 
held  that  it  was  the  duty  of  a  railroad  to 
keep  Its  waiting  rooms  comfortable  and  to 
provide  reasonable  accommodations  for  pas- 
sengers at  their  stations.  The  court  further 
held  that  in  the  discharge  of  this  duty  the 
railroad  company  must  exercise  ordinary 
care  to  keep  its  waiting  rooms  comfortably 
warm,  and  if  It  falls  to  exercise  such  care, 
and  the  passenger  suffers  injury  as  a  direct 
result  of  such  failure,  the  railroad  company 
will  be  liable  in  damages. 

[5]  The  court  gave  instructions  both  at 
the  request  of  appellant  and  appellee  In  ac- 
cord with  the  principles  of  law  laid  down  in 
those  cases.  The  only  issue  of  fact  was 
whether  or  not  the  railroad  company  failed 
to  heat  its  waiting  room  and  whether  this 
was  the  proximate  cause  of  appellee's  injury. 
Appellee,  on  the  one  hand,  testified  that  there 
was  no  firs  In  the  waiting  room,  and  that 
she  suffered  so  much  in  consequence  that  she 
contracted  pneumonia.  On  the  other  hand, 
appellant's  agents  testified  that  there  was  a 
fire  in  the  waiting  room.  This  disputed 
question  of  fact,  together  with  the  accom- 
panying question  of  whetlJer  or  not  this  caus- 
ed appellee's  Illness,  was  fully  and  fairly 
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aabmitted  to  the  joiry  according  to  tlie  ptln- 
dples  of  law  above  announced. 

We  And  no  prejudicial  error  in  the  record, 
and  the  Judgment  will  he  afBimed. 


ST.  LOUIS.  I.  M.  &  S.  RX.  CO.  y. 
TAYLOR.    (No.  67.) 

(Supreme  Court  of  Arkansag.    June  25,  1&17.) 

1.  HioHWATs  e=»17— Acquisition  of  Biokts 
BY  PuBuc— Pboof. 

In  an  action  to  enjoin  a  railroad  from  ob~ 
Btructing  a  public  road,  over  which  it  passed, 
by  filling  in  nnder  its  bridge,  proof  that  tiie 
road  in  question  had  been  in  use  for  more  than 
seven  years  was  sufficient  to  justify  a  finding 
of. acquisition  by  the  public  of  a  right  to  travd 
over  the  road. 

[Ed.  Note.-T-For  other  easea,  see  Highways, 
Cent.  Dig.  $24.] 

2.  Railsoaos  «=all3(12)  --  Ntjisanok  —  Ob- 

STBUCTION  OF  HlOBWAT. 

The  occupancy  of  a  highway  by  a  railroad 
is  not  a  nuisance  per  sc,  though  such  occu- 
pancy may  become  a  nuisance  by  reason  of  ob- 
struction to  exclusion  of  use  by  the  public 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  {  280.1 

8.  Railroads  $=s>114(5)  —  Nuisanck  —  Ob- 
struction OF  HiaHWAT— Rbmedt  of  Pbi- 
VATE  Person. 
One  who  suffers  a  peculiar  injury   in  his 
property  rights,  in  addition  to  those  suffered  by 
the  public  at  large,  may  enjoin  the  obstruction 
of  a  public  highway  by  a  railroad's  filling  in 
under  its  bridge  over  a  highway,  the  injury  be- 
ing irreparable  within  the  meaning  of  the  rule 
restricting  equitable  remedies. 
4.  Railroads  €=»94(6)  —  Establishuent  of 

OSADB  OBOSSINO— BlTBDEN  OF  PROOF. 

In  an  action  to  enjoin  a  railroad  from  ob- 
structing a  public  road,  over  which  it  passed, 
by  filling  in  under  its  bridge,  where  the  road 
pleaded  compliance  with  the  terms  of  the  stat- 
ute with  respect  to  grade  crossings  as  an  ex- 
cuse for  obetructing  the  road,  it  assumed  the 
burden  of  proving  that  a  statutory  grade  cross- 
ing had  been  established  by  it. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  §§  272,  273.] 
6.  Railroads  <S=904(6)  —  Obadb  Cbossinq  — 

Satisfaction  of  Deobke. 
To  satisfy  a  decree  requiring  defendant  rail- 
road either  to  refrain  from  obstructing  a  high- 
way under  its  bridge,  or  to  comjly  with  the 
statute  by  constructing  a  grade  crossing,  the 
road  had  merely  to  comply  with  the  law  in  re- 
gard to  grade  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  !§  272,  273.] 

Appeal  from  Boone  Chancery  Coart;  T.  H. 
Humphreys,  Chancellor. 

Action  by  T.  W.  Taylor  against  the  St 
Louis,  Iron  Moimtain  &  Southern  Railway 
Qomptknj.  From  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Troy  Pace  and  W.  O.  Rlddlck,  both  of  Lit- 
tle Rock,  for  appellant.  J.  M.  Shinn,  of  Har- 
rison, for  appellee. 

McCULLOCH,  O.  J.  Appellee  Instituted 
this  action  in  the  chancery  court  of  Boone 
county  to  enjoin  appellant  from  obstructing 


iapnbUc  road,  over  whidi  the  rallroiid  passed, 
and  which  is  alleged  to  be  the  only  means 
6t  Ing^ss  and  egress  to  and  from  aiHiellee's 
farm.  It  is  alleged  In  the  complaint  that  ap- 
pellee owned  a  farm  a  short  distance  from 
the  railroad,  and  that  the  only  way  to  reach 
It  was  over  a  public  road  acquired  by  pre- 
scription, over  which  appellant's  railroad 
passed  at  bridge  No.  152,  and  that  appellant 
was  about  to  fill  In  the  bridge  and  stop  the 
passway  along  the  public  road  without  leav- 
ing any  convenient  mode  of  travel  for  per- 
sons accustomed  to  use  the  road.  It  Is  also 
alleged  In  the  complaint  that  the  road  Is  the 
only  outlet  from  appellee's  farm,  and  that 
irreparable  Injury  will  be  inflicted  to  the 
farm  by  reason  of  Its  accessibility  being  Im- 
paired, and  appellant,  in  Its  answer,  denied 
that  there  was  a  public  road  along  the  way ; 
denied  that  Injury  would  be  Inflicted  to  ap- 
pellee's lands  by  reason  of  the  stopping  up 
of  the  roadway  nnder  the  bridge,  and  also 
pleaded  that  a  grade  crossing  had  been  es- 
tablished conveniently  near  bridge  No.  152 
sufficient  to  accommodate  persons  travelng 
along  that  way. 

[1, 2]  There  Is  conflict  In  the  testimony  on 
the  Issues  of  fact  presented,  but  we  are  of  the 
opinion  that  the  findings  of  thei  chancellor 
on  that  issue  are  not  against  the  preponder- 
ance of  the  evidence.  It  Is  shown  that  the 
road  In  question  had  been  In  use  more  than 
seven  years,  and  the  proof  is  sufficient  to  jus- 
tify a  finding  of  acquisition  by  the  public  of 
the  ri^ht  to  travel  over  the  road.  The  proof 
also  Is  sufficient  to  show  that  appellee  has 
no  other  outlet  reasonably  convenient  to  trav- 
el from  his  farm,  and  that  substantial  dam- 
ages would  be  Inflicted  if  this  road  is  shut 
up.  nie  proof  also  is  sufficient  to  show  that 
the  grade  crossing  established  at  bridge  Na 
152  is  not  serviceable  by  reason  of  the  fact 
that  it  is  too  steep.  The  occupancy  of  a  street 
or  other  highway  by  a  railroad  Is  not  a 
nuisance  per  se.  Lonoke  v.  C,  R.  I.  &  P. 
Ry.  Co.,  92  Ark.  546,  128  S.  W.  395,  135  Am. 
St  Rep.  200.  Such  occupancy  may  become 
a  nuisance  by  reason  of  obstructl(»  of  the 
highway  to  the  exclusiOD  of  Its  use  by  the 
public 

[3]  One  wbo  suffers  a  peculiar  Injury  in 
his  property  rights  In  addition  to  those  suf- 
fered by  the  public  at  large  may  prevott, 
by  Injunction,  the  obstruction  of  a  public 
highway.  Texarkana  v.  Leach,  66  Ark.  40k 
48  %.  W.  807,  74  Am.  St  Rep.  68. 

[4,  S]  It  is  insisted  by  counsel  for  appe- 
lant- that,  while  the  proof  may  be  Baffident 
to  establish  the  fact  thati  the  grade  cross- 
ing was  too  ste^  for  convenience  of  the 
travelers,  It  does  not  show  that  the  statute 
regulating  such  crossings  has  not  been  com- 
piled with.  The  apswer  to  that  contention 
is  that  appellant  pleaded  compliance  with  the 
terms  of  the  statute  with  respect  to  grade 
crossings  as  an  excuse  for  obstructing  the 
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road  nnder  the  bridge,  and  thereby  assumed 
the  burden  of  ptovlug  that  a  statutory  gradej 
crossitig  had  been  established.  It  Is  arged,' 
too,  that  the  statute  referred  to  has  been 
amended  so  as  to  fix  a  dlffereBt  grade  from 
that  set  forth  In  the  pleadings,  but  the  an- 
swer to  that  contention  Is  that  the  chancel- 
lor did  not  specify  «ny  particular  grade,  but 
rendered  an  alternative  decree  requiring  ap- 
pellant either  to  refrain  trom  obstructing 
the  road  under  the  bridge,  or  to  comply  with 
the  statute  of  tho  state  by  constructing  a 
grade  crossing.  All  that  appellant  has  to  do 
to  satisfy  the  tenaa  of  the  decree  Is  to  show 
that  It  has  complied  with  the  law  in  regard 
to  grade  crossings. 

It  la  farther  insisted  tbat  appellee's  rem- 
edy. If  any.  Is  to  tecoKreY  damages  In  an  action 
at  law  or  by  Indictment  for  the  Illegal  In- 
tmctlMi  of  the  penal  statute,  but  we  think 
that  the  equitable  remedy  extots  where  It  Is 
shown  that  the  party  seeking  relief  will  suf- 
fer substantial  damages  In  addition  to  that 
which  the  general  public  will  sustain.  The. 
Injury  In  that  way  Is  Irreparable  wlthla  the 
meaning  of  the  rule  restricting  equitable  rem- 
edies. 

Decree  affirmed. 

HUMPHREYS,  J,  dlsquallfled. 


HEINmiANN  y.  SWUATT  et  al.     <No.  SO.) 
(Supreme  Court  of  Arkansas.    Jane  25,  1917.) 

1.  Statutes  <8=9201— Constbttctiow— Attthob- 
TTT  to  Cobbkct  Mistakc. 

Although  it  was  plain  that  the  Legislature 
bad  erroneously  included  certain  lands  and  omit- 
ted other  lands  in  describing  a  road  improvement 
district,  the  court  could  not  correct  the  error  by 
substituting  the  correct  description,  that  being 
a  purely  legislative  matter,  and  since  the  owners 
of  such  lands  would  in  such  case  have  a  right  to 
complain. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  f  279.] 

2.  Statutes  ®=>201— OoNSTBtrcTioN— AxrrBOB- 

ITT   TO  RlCONCItK  DlSOBIPTIONS. 

The  court  may  in  construing  a  statute  recon- 
cile two  conflicting  descriptions  by  striking  out 
words  in  one  so  as  to  conform  to  the  other  de- 
scription. 

[Bd.    Note.— For   other   cases,    see    Statutes, 
Cent.  Dig.  «  279.] 

3.  HiOHWATS  *=»00  — Cbeatiow  of  Ihpbotb- 
KBNT  Distbict— VAUtDrrr  or  Statute. 

Acts  Gen.  Assem.  1917,  No.  165,  erroneously 
embracing  land  two  miles  distant  from  other 
lands  in  a  road  improvement  district  and  from 
the  proposed  road  and  omitting  intervening 
lands,  held  void  tor  being  arbitrary  and  discrim- 
inatory. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  if  301,  802.] 

4.  CONSITUTIONAL   LaW    €=>45— JUDICIAL  Iw- 

tkbfebence  wrTH  Abbttbabt  Statutes. 
It  is  the  duty  of  the  court  to  interfere  where 
a  statute  creathig  a  reed  Improvement  district 
shows  on  its  face  that  it  is  arbitrary. 

[Ed.  Note<— For  other  cases,  see  CSonstitutional 
Law,  Cent.  Dig.  |  42.] 


5.  Stasutks  «s>e4(l>— CoNsmucnoN— Szbik- 

IN9  OUT  Inconsistent  Pobtion. 
The  unconstitutional  portion  of  a  statute 
may  be  stricken  out  without  impairing  the  ef- 
fect of  the  remainder  where  the  provisions  are 
wholly  independent,  and  it  can  be  seen  that  the 
Legislature  would  have  enacted  the  remaining 
part  of  the  statute. 

pSd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.'H  68,  18«5.] 

6.  Statutes  ^s»64{1)— CoNarBuonoN — Stbik- 
iKO  out  Iwconbistewt  Pobtion— Highway 

ASSKSSICRNT. 

The  doctrine  of  strildng  out  an  independent 
unconstitutional  portion  of  a  statute  cannot  be 
applied  where  it  affects  the  validity  of  an  assess- 
ment of  lands  for  highway  improvement  accord- 
ing to  legislattve  determination,  and  such  statute 
must  be  accepted  or  rejected  in  toto. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  58,  195.] 

7.  High  WATS  «=»9«0— Obbatior  of  limtovx- 
USNT  Distbict  —  Constbuotion  o»  Stat- 
ute. 

Where  Acts  Gen.  Assem.  1917,  No.  166, 
creating  a  road  improvement  district,  erroneous- 
ly embraced  and  omitted  certain  lands,  court 
cannet  assume  that  such  lands  are  too  insignifi- 
cant to  be  taken  into  account,  but  it  must  be 
assumed  that  such  lands  are  of  substantial  val- 
ue, warranting  adjodioation  of  the  rights  of  the 
owners. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  ii  301,  302.]  •     -j  . 

Appeal  fiom  Jackson  Chancery  Court ;  Gea 
T.  Humphries,  Chancellor. 

Suit  by  S.  Helnemann  against  W,  T.  Sweatt 
and  others  bo  restrain  defendants,  as  Road 
Commissioners,  from  proceeding  with  high- 
way constmctlon,  assessment  of  benefits,  levy 
of  taxes,  and  issuance  of  bonds.  Decree  for 
defendants,  and  plaintiff  appeals.  Etereraed 
and  remanded,  with  directions. 

Jno.  W.  &  Jos.  M.  Stayton,  of  Newport,  for 
appellant.  Campbell  &  Suits,  of  Newport,  for 
appellees. 

McCTTLLOCH,  0.  J.  This  Is  an  attack  tip- 
on  the  validity  of  a  statute  enacted  by  the 
General  Assembly  of  1917  (Act  No.  165)  cre- 
ating a  road  Improvement  district  designated 
as  road  Improvement  district  No.  3  of  Jack- 
son county,  to  Improve  a  public  road  In  that 
cotmty  known  as  the  Newport  and  Aug^usta 
road,  which  Is  specifically  described  In  the 
statute.  The  controversy  ariaes  In  a  suit 
instituted  by  appellant,  who  Is  the  owner  of 
a  tract  of  land  within  the  boundaries  of  the 
district,  against  the  commissioners  named  In 
the  statute,  and  appellant  seeks  to  restrain 
the  commissioners  from  proceeding  with  the 
construction,  the  assessment  of  benefits  and 
levy  of  taxes,  and  the  Issuance  of  bonds. 
The  territory  embraced  In  the  district  Is  not 
S'escrlbed  by  metes  and  bounds,  but  e&db 
iJract  of  land  embraced  therein  Is  described 
according  to  the  method  of  description  adopt- 
ed on  the  plats  of  the  government  survey. 
The  lands  lie  In  a  compact  body  on  each  side 
of  the  road  to  be  Improved,  except  that  one 
tract  of  SO  acres  Is  disconnected  from  the 
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other  lands,  and  lies  two  miles  distant  from 
any  of  the  other  tracts,  and  two  miles  dis- 
tant from  the  road  to  be  improved,  the  inter- 
Teninjr  lands  not  being  embraced  in  the  dis- 
trict. 

The  sitTtation  thus  described  with  respect 
to  the  one  disconnected  tract  Is  the  ground 
for  the  principal  attack  made  In  this  case  on 
the  vallditj"  of  the  statute.  The  road  Is  on 
the  section  line  between  sections  16  and  17, 
sections  20  and  21,  sections  28  and  29,  and 
sections  32  and  33,  in  township  11  north, 
range  2  west,  but  no  part  of  section  28,  which 
abuts  on  the  road.  Is  described.  The. east 
half  of  each  of  the  other  sections  abutting  on 
the  west  side  of  the  road  are  Included,  and 
the  west  half  of  section  26  In  that  township 
Is  included,  the  last-named  tract  being  entire- 
ly disconnected  from  the  main  body  of  lands 
described,  and  all  of  sections  27  and  28  lie 
between  It  and  the  proposed  road. 

It  Is  insisted  by  counsel  for  appellee  that 
the  Inclusion  of  the  west  half  of  section  2C 
was  an  obvious  error  In  framing  the  statute, 
and  that  the  west  half  of  section  28  was  in- 
tended to  be  included,  aad  ought  to  be  treat- 
ed as  being  Included,  in  the  district  Inrtead 
of  the  tract  In  section  26.  In  suwwrt  of  that 
contention  counsel  call  attention  to  the  form 
!in  which  the  framers  of  the  statute  grouped 
the  descriptions  as  clearly  indicating  an  in- 
tention to  describe  the  west  half  of  section 
28  Instead  of  the  west  half  of  section  26.  All 
of  the  lands  on  the  west  side  of  the  >oad  are 
first  described  and  then  the  following  num- 
bers are  given  in  describing  the  lands  on  the 
east  side: 

"The  west  half  of  sections  16,  21,  26,  and  38, 
of  townriiip  11  north,  range  2  west." 

[1]  The  method  of  description  adopted  by 
the  Legislature  does.  Indeed,  Indicate  an  in- 
tention to  embrace  all  the  lands  abutting  on 
the  west  side  of  the  road,  and  this  would  in- 
dicate that  a  mistake  was  made  in  describing 
a  portion  of  section  26  instead  of  a  portion  of 
section  28,  but  It  is  quite  a  different  question 
for  us  to  undertake  to  treat  this  as  merely  a 
clerical  error  and  undertake  to  correct  the 
error  by  substituting  a  description  of  land 
which  the  framers  of  the  statute  entirely 
omitted.  We  may  be  fully  satisfied  that  the 
Legislature  intended  to  describe  section  28, 
but  yet  we  are  powerless  to  correct  the  error, 
for  the  simple  reason  that  to  do  so  would  be 
purely  a  matter  of  legislation  on  our  part. 
That  would  constitute  an  amendment  of  the 
statute  to  conform  to  what  we  conceive  to  be 
the  legislative  intent  In  other  words,  the 
case  presents  a  situation  where  we  are  rea- 
sonably certain  that  the  language  used  do^ 
not  express  the  legislative  will,  yet  we  are 
not  at  liberty  to  substitute  the  language 
which  we  think  will  express  it. 

The  question  comes  down  to  this:  Gould 
the  owner  of  the  west  half  of  section  28  com- 
plain if  we  were  to  construe  the  statute  to 
ioclude  that  tract?  Unquestionably  the  own- 
er covld  complain,  for  the  aiiuide  answer  to 


that  constmctlon  wouM  be  that  the  Legtda- 
ture  has  not  written  the  WMds  into  the  stat- 
ute ^hich  would  constitute  authority  to  as- 
sess that  tract  of  land  as  a  part  of  the  lands 
affected  by  the  iroprovement  It  would  be 
clearly  a  Judicial  encroachment  upon  the 
rights  of  the  owner  of  that  tract  for  the 
courts  to  undertake  to  substitute  words  de- 
scribing that  tract  of  land  instead  of  words 
which  the  framers  of  the  statute  used  ta  de- 
scribing another  tract. 

[2]  If  the  Legislature  had  given  any  oth» 
method  of  description,  eiven  thouj^  it  con- 
flicted with  the  present  deslgnatton  of  bound- 
aries by  listing  the  lands,  we  might  by  oon- 
Btractlon  reconcile  the  two  descriptions  by 
striking  out  words  In  one  of  the  methods 
adopted  so  as  to  conform  to  the  other  meth- 
od, but  here  we  only  have  one  method  ot  de- 
scribing the  lands,  and  that  is  by  listing  the 
numbers  according  to  the  government  plats, 
and,  if  we  dtscard  that  descrlptioa,  we  have 
nothing  else  to  resort  to  in  ascertaining  what 
lands  are  to  be  Included. 

[•]  We  are  of  the  onrinlon,  th»ef«re,  that 
we  must  treat  the  language  describing  the 
lands  literally,  and  say  that  the  Legislatnre 
Intended  to  describe  the  west  half  of  section 
26,  and  to  omit  the  lands  in  section  28.  That 
being  true.  It  necessarily  follows  that  tJie  act 
is,  on  Its  face,  arbitrary  and  discriminatory, 
in  that  it  embraces  a  tract  of  land  two  miles 
distant  from  the  other  lands  in  the  district 
and  from  the  proposed  poad,  and  omits  the 
intervening  lands.  In  other  words,  the  Legis- 
lature authorizes  the  taxation  of  a  tract  ot 
land  two  miles  distant  from  the  improvement 
and  omits  the  two  sections  of  land  Interven- 
ing, and  it  Is  a  demonstrable  mistake  on  its 
face. 

[4]  Much  is  to  be  left  to  the  Judgment  and 
discretion  of  the  Legislature  in  creating  im- 
provement districts,  and  the  courts  should  al- 
ways respect  that  determination,  unless  it  is 
manifestly  arbitrary,  but  it  is  the  duty  of  the 
court  to  Interfere  where  the  statute  shows 
on  its  face  that  it  Is  artdtrary.  Coffman  v.  St 
Francis  Drainage  District,  83  Ark.  5«.  103  S. 
W.  179. 

[6]  It  is  next  contended  that  we  may  strike 
out  the  description  of  the  land  In  aecUon  -Jii 
so  as  to  eliminate  that  tract  bona  the  opera- 
tion of  the  statute  and  uphold  the  district  as 
to  the  other  lands  described.  Gounael  Invok- 
ed the  doctrine  often  announced  in  dedsions 
of  this  court  to  the  effect  that  the  unconsti- 
tutional portion  (XC  a  statute  may  be  otrickea 
out  without  impairing  tlie  effect  ot  the  re- 
mainder where  the  provisions  are  wholly  in- 
dependent, and  it  can  be  se«i  that  the  law- 
makers would  have  enacted  the  remaining 
part  of  the  statuta  Parkview  Land  Coi  v. 
Road  Improvement  District  No.  1,  92  .\ik. 
93,  122  S.  W.  241,  is  a  typical  case  aanoone- 
ing  that  doctrine. 

[•]  The  doctrine  cannot  be  applied,  how- 
ever, in  a  case  like  this,  which  alTects  the 
validity  oC  an  asaeesmeot  ot  lante  aoconUng 
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to  legiatatlTe  Aetenuinatioa.  We  must  treat 
the  statnte  as  a  determination  by  the  Legis- 
lature that  it  is  aiq?r<9riate  and  Just  to  im- 
pose the  cost  of  the  improv^uent  upon  all  of 
the  tracts  of  land  included  In  the  district, 
and  If  we  strike  out  (me  of  the  tracts  we  vary 
the  le^slatlre  decision  and  impose  an  addl- 
tl<«al  burden  on  the  other  lands  described. 
We  cannot  include  section  28  in  the  district, 
because  the  Legislature  has  given  no  author- 
ity to  do  BO,  and  to  ui^old  the  validity  of 
the  district  with  section  26  excluded  would 
be  to  create  an  Improvement  district  differ- 
ent from  that  authorized  by  the  Legislature. 
Tbla  feature  of  the  case  is,  we  think,  ruled 
by  the  declelon  of  this  court  in  Norton  v. 
Bacon,  IIS  Ark.  566,  168  S.  W.  1088,  where 
we  said: 

"To  exclude  the  territory  from  the  plat  would 
be  to  form  a.  district  of  less  territory  than  that 
included  in  the  boundaries  set  forth  therein;  and, 
on  the  other  i»nd,  if  we  ahonld  include  that  ter- 
ritory in  the  district,  it  would  be  done  without 
notice  having  been  given  to  the  owner  aa  re- 
quired by  the  statute.  So  we  think  that  there 
is  a  fatal  variance  between  the  description  of 
the  lands  embraced  in  the  notice  and  those  in- 
cluded in  the  plat,  and  that  this  invalidates  the 
formation  of  tne  district." 

The  principle  announced  in  that  case  was 
reaffirmed  in  Paschal  v.  •  Swepston,  120  Ark. 
230,  179  S.  W.  83». 

[7]  The  tract  of  land  In  question  forms  a 
very  small  part  of  the  large  territory  em- 
braced in  the  district,  but  we  cannot  treat  it 
as  being  too  insignificant  to  be  serloosly  tak- 
en Into  account  in  adjudicating  the  rights  of 
the  parties  who  own  lands  in  the  district. 
We  do  not  know.what  its  value  really  is  cwn- 
pared  with  the  other  lands  in  the  district. 
We  must  assume,  at  least,  that  it  is  ot  sab- 
fltantlal  value,  and  that  is  sufficient;  to  call 
for  the  application  of  the  principle  herein 
announced ;  for,  if  we  undertake  to  vary 
the  application  ot  those  principles  according 
to  the  amount  or  value  Involved,  we  would 
have  a  very  uncertain  rule. 

Our  conclusion  therefore  Is  that  the  words 
of  description  employed  by  the  lawmakers 
cannot  be  varied,  and  that,  reading  the  de- 
scriptions literally,  we  find  a  statute  which  is 
so  arbitrary  and  discriminatoiy  on  its  face 
that  it  is  void. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  In  accordance  with  this  opinion. 


J.  W.  BLACK  LI7MBEK  CO.  v.  KINGMAN 
PLOW  CO.     (No.  69.) 

(Supreme  Court  of  Arkansas.     June  26,  1917.) 

1.  Sales  «=»84— Contract  to  Fubnish  Re- 
FAiBs  AND  Parts— Pebfokuanoi. 
If  a  custom  for  manufacturers  selling  agri- 
cultural implements  to  sell  repairs  and  parts 
for  them  became  a  part  of  a  buyer's  contract, 
the  seller  was  bound  to  furnish  the  repairs  and 
parts  only  for  a  reastwable  time,  and  if  the 
seller  furnished  parts  and  repairs  through  the 


spring  of  1015  for  implements  fumidied  ia 
1912  and  1913,  its  contract  was  performed,  es- 
pecially where  it  became  insolvent  and  was  un- 
able to  conduct  its  business,  and  where  the 
notes  given  by  the  buyer  were  renewed  and  ex- 
teaded  in  1916. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  234,  235.] 

2.  CouBTS  <3=!>472(7)  —  Exci<usivb  Jubisdic- 
TioN  —  Justices  of  thi  Peace  —  Notes  — ' 

OONSTITTJTION. 

Notes  for  $100,  exclusive  of  interest,  were 
within  the  exclusive  jurisdiction  of  a  justice 
of  the  peace  under  (Tonst.  art.  7,  i  40. 

[Ed.  Note.— Fo*  other  cases,  see  Courts,  Cent. 
Dig.  i  1208.] 

3.  Eqtjitt  ®=>41  —  Dismissal  ot  Biix  —  Re- 
tention or  JuBisDicnoN  on  Cboss-Biul. 

Where  the  buyer  of  farm  implements,  su- 
ing to  rescind  its  contract  and  to  impound  and 
cancel  the  purchase-money  notes,  selected  the 
forum  and  alleged  matter  peculiarly  within  the 
jurisdiction  of  a  oonrt  of  equity,  and  the  bill 
was  dismissed  for  want  of  equity,  the  cross-bill 
asking  judgment  cm  the  notes  should  not  also 
have  been  dismissed  because  asking  afiBrmative 
relief  on  matters  pnrely  legal  in  nature  and  in 
an  amounjt  within  the  exdusive  jurisdiction  of 
a  justice  of  the  peace. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Di^.  K  116-118.] 

Appeal  from  day  Chanceiy  Court;  Chas. 
D.  Frierson,  Chancellor. 

Action  by  the  J.  W.  Black  Lumber  (Com- 
pany against  the  Kingman  Flow  CJompany. 
From  a  decree  dismissing  the  bill  and  render- 
ing Judgment  for  defendant  on  its  cross-bill, 
complainant  appeals.    Affirmed. 

G.  B.  Oliver,  of  Corning,  for  appellant  Ap- 
pellee, pro  se. 

HUMPHRETS,  J.  Appellant  brought  suit 
against  appellee  in  the  Western  district  of  the 
Clay  chancery  court  to  rescind  a  contract  for 
the  purchase  of  farming  implements,  for  the 
alleged  reason  that  appellee  had  refused  to 
carry  out  the  terms  ot  the  contract  by  supply- 
ing repairs  for  the  Implemraits,  and  to  Im- 
pound and  cancel  four  $100  notes  appelant 
had  executed  and  delivered  to  appellee  in  pay- 
ment for  the  Implements.  The  complaint  al- 
leged that  the  notes  were  executed  to  appellee 
upon  promise  that  It  would  furnish,  or  cause 
to  be  fnmlshed,  to  appellant,  repairs  and 
parts  with  which  to  repair  said  implements; 
that  appellant  was  a  nonresident  of  the  state 
with  DO  agent  in  the  state  upon  whom  serv- 
ice could  be  made;  that  the  First  National 
Bank  of  Coming  had  posaesdon  of  said  notes 
for  collection.  Appellee  answered,  admitting 
the  execution  and  delivery  of  the  notes  by 
appellant,  but  denying  that  the  implements 
were  sold  under  contract  to  famish  repairs 
and  parts,  or  that  the  notes  were  executed  In 
pursuance  of  such  a  promise,  and,  by  way  of 
cross-complaint,  alleged  that  appellant  bad 
executed  and  delivered  to  appellee  four  notes 
of  $100  each,  due  and  payable  on  the  1st  day 
of  May,  June,  July,  and  August,  1916,  bear- 
ing interest  at  the  rate  of  8  p^*  cent,  per 
annum  from  date  until  paid,  in  settlement  of 
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balance  due  for  said  Implements;  that,  after 
the  sale  of  the  Implements,  appellee  became 
Jneolvent  and  discontiiiued  the  operation  of 
Its  factory,  and  could  no  longer  furnish  re- 
pairs and  parts  for  the  implements  it  bad 
sold  to  appelant 

l^e  cause  was  beard  upon  the  pleadings 
and  evidence  adduced,  upon  which  the  court 
decreed  a  dismissal  of  the  bill  for  want  of 
equity,  and  rendered  Judgment  In  favor  of 
appellee  upon  Its  cross-bill  In  the  sum  of  $469, 
with  interest  from  October  6,  1906,  at  the 
rate  of  8  per  cent  per  annum.  From  that  de- 
cree an  appeal  has  heexi  prosecuted  to  this 
court 

[1]  The  Implements  In  possession  of  appel- 
lant at  the  time  this  suit  was  instituted  were 
purchased  from  appellee  in  1912  and  1913. 
Payments  were  made  from  time  to  time,  but  in 
the  fall  of  1914  the  account  was  closed  by  the 
execution  of  notes.  On  February  15,  1916, 
.appellant  executed  the  notes  constituting  the 
basis  of  this  suit  in  renewal  of  the  notes  giv- 
en in  the  fall  of  1914.  The  original  notes  ex- 
ecuted In  1914  were  obtained  by  a  Mr.  Ham- 
mond, collecting  agent  of  appellee,  who  stated 
that  appellee  would  continue  to  furnish  re- 
pairs for  the  implements.  Apt)eUee  had  not 
invested  Mr.  Hammcmd  with  authority  to 
make  an  agreement  to  furnish  repairs  and 
parts  for  implements.  NMtber  was  it  inform- 
ed that  such  an  agreement  had  been  made. 
The  evidence  is  conflicting  as  to  whether  the 
renewal  notes  sued  upon  were  executed  before 
or  after  appellee  had  failed  to  furnish  repairs 
and  parts  for  the  implements.  No  specific 
contract  was  made  for  repairs  and  parts  at 
the  time  the  implements  were  purchased  in 
1912  or  1913.  It  was  customary  for  manu- 
facturers who  sold  implements  at  Corning  to 
sell  repairs  and  parts  for  them.  Appellant's 
testimony  is  to  the  effect  that  they  bought  the 
implements  vrith  this  custom  in  view.  M. 
G.  Hoffman  testified  that  they  were  unable 
to  get  any  repairs  and  parts  after  the  siHring 
of  1916.  If  the  custom  prevailed  and  became 
a  part  of  the  contract,  the  most  favorable 
construction  a  buyer  could  invoke  would  be 
to  hold  the  seller  bounden  to  furnish  repairs 
and  parts  for  a  reasonable  time.  We  think 
If  appellee  furnished  parts  and  repairs 
through  the  spring  of  1915  for  implements 
furnished  in  1912  and  1913,  its  contract  was 
performed  in  all  good  conscience  and  equity. 
Kspedally  is  this  so  in  view  of  the  fact  that 
appellee  became  Insolvent  and  was  unable  to 
continue  the  manufacture  of  the  repairs  and 
parts,  and  in  view  of  the  further  fact  that 
the  notes  were  renewed  and  extended  on  Feb- 
ruary 17,  1916.  The  chancellor's  finding  and 
decree  on  the  merits  of  the  original  bill  is  in 
accordance  with  the  weight  of  evidence  and 
oar  construction  of  the  contract 

[2]  It  Is  contended  by  appellant  that  the 
cross-bill  should  have  been  dismissed  also, 
for  the  reason  that  It  asked  affirmative  re- 


lief on  matters  purely  legal  In  nature,  and 
in  amount  within  the  exclusive  Jurisdiction 
of  a  justice  of  the  peace.  Each  note  was  for 
f  100,  exdusive  of  interest,  and  vilthin  the  ex- 
clusive Jurisdiction  of  a  Justice  of  the  peace, 
under  section  40,  art  7,  of  the  Constitution. 

Appellee  contends  for  the  rule  that  equity, 
having  acquired  Jurisdiction  for  one  purpose, 
will  administer  complete  relief.  In  discuss- 
ing the  rule  that  relief  of  a  purely  eonltable 
nature  cannot  be  given  in  an  action  proparly 
begun  and  prosecuted  at  law,  Mr.  Justice  Ea- 
kin,  in  the  case  of  Uttle  Rock  &  Ft  Smith 
Ry.  Ck).  V.  Perry,  37  Ark.  164,  said: 

"With  regard  to  actions  begun  in  chancet;, 
which  upon  their  face  appear  to  be  exdu^ve); 
and  wholly  cognizable  at  law,  as,  for  instance, 
a  bill  to  obtain  Judgment  upon  a  note,  or  an 
ejectment  bill  without  equitable  elements,  the 
rule  is  the  same.  It  is  always,  however,  to  be 
borne  in  mind  that  if  thete  be  any  eqnltaMe 
element  to  whidi  the  jurisdiction  of  a  court  ol 
chancery  may  attach,  then  by  the  oid  doctrine 
the  court  in  the  same  proceeding  may  admin- 
ister all  legal  relief  connected  with  the  subject- 
matter  and  essential  to  do  fall  and  complete 
justice  at  once  to  all  parties  before  it" 

[3]  In  the  instant  case  appellant  selected 
the  forum  and  alleged  matter  peculiarly  with- 
in the  Jurisdiction  of  a  court  of  equity.  The 
notes  ia  question  were  drawn  into  the  suit 
impounded,  and  sought  to  be  canceled.  They 
are  directly  connected  with  the  subject-mat- 
ter alleged  in  the  original  bilL  Unnecessary 
multiplicity  of  actions  is  abhorred  by  the  law. 
The  very  object  of  a  cross-bill  should  be  to 
enable  parties  to  adjust  all  differences  grow- 
ing out  of  the  same  transaction  In  the  same 
suit  In  the  Instant  case  appellant  brought 
appellee  into  court  touching  the  validity  of 
the  notes  sought  to  be  enforced  by  cross-bill. 
The  subject-matter  of  the  original  bill  and 
cross-bill  is  one  and  the  same  thing,  so  inter- 
woven that  no  distinction  can  be  made  between 
the  one  or  the  other.  The  equity  Jurisdic- 
tion having  been  invoked  by  appellant  to  de- 
termine the  validity  of  the  contract  we  think 
the  power  of  the  court  extended  over  all  mat- 
ter connected  with  the  original  bill,  whether 
presented  by  answer  or  cross-bill. 

No  error  appearing,  the  decree  is  in  all 
things  afDrmed. 


HATS  V.  McDANIEL,  State  Treasurer. 
(No.  63.) 

(Supreme  CJoort  of  Arkansas.    June  18,  1917.) 

1.  States  «=>119— Credit  or  Statb— Coitsn- 
TCTioNAi.  Pbovisionb— Loan. 
The  act  of  the  General  Assembly  of  191T 
entitled  "An  act  to  borrow  money  to  cover  de- 
ficiencies in  the  state's  |[;eneral  revenue  fund  to 
issue  interest-beating  evidences  of  indebtedneEi 
therefor,  to  levy  a  tax  to  create  a  sinkinc  fund 
to  pay  the  interest  and  principle  of  said  loan,  and 
for  other  purposes,"  and  charging  the  state  drbt 
board  with  the  performance  of  certain  duties  ia 
the  execution  of  the  provisions  of  the  act  hot 
not  naming  the  persons  composing  tliia  boaid 
and  charging  the  treasurer  of  state  eo  nomine 
with  the  duty  of  registering  negotiable  promis- 
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80r7  notes  whteh  the  aet  prorldes  shall  be  is- 
sued b7  the  state  debt  board  in  the  negotiation 
of  the  loan  of  money  authorised,  and  imposing 
certain  other  dnties  upon  the  state  treasurer,  is 
not  violative  of  Const,  art  16,  g  1,  providing 
that  neither  the  state  nor  any  city,  eonnty, 
town,  or  other  monioipality  therein  shall  ever 
loan  its  credit  for  any  purpose  whatever,  since 
the  act  does  not  contemplate  any  "loan"  of  the 
state's  credit,  but  provides  that  the  state  shall 
use  its  credit  for  its  own  purposes. 

[Ed.  Note.— For  other  cases,  see  States,  Oent. 
Dig.  i  118.1 

2.  States  «s»1S7— iRTRKsr-BKABiira  Debt— 

GONBTITCTIONAI.  PBO VISIONS— "MUNIOIPAI> 
ITT." 

Sach  act  is  not  violative  of  Const  art.  16, 
{  1,  providing  that  no  county,  city,  town,  or 
municipality  shall  ever  issue  any  interest-bear- 
ing evidences  of  indebtedness  except  such  bonds 
as  may  be  authorized  by  law  to  provide  for  and 
secure  the  payment  of  indebtedness  existing  at 
the  time  or  the  Constitution,  since  the  word 
"municipality"  cannot  be  assumed  to  have  been 
intended  to  embrace  the  state. 

[Ed.  Note.— For  other  caaes,  see  Statea,  Cent 
Dig.  g  134.] 

3.  CONSTTTUTIONAI.    LAW    #=»20  —  CONSTBUC- 
TIOW. 

A  statute  enacted  shortly  after  a  eonstitn* 
tional  convention  by  a  Legislature  containing 
members  of  the  convention  should  be  given 
weight  as  indicating  the  construction  put  upon 
the  Constitution  under  which  the  statute  ia 
enacted. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  14,  16.] 

4.  States  «=»187  — "Tkiasxtbt  Wabkantb"— 

"SCBIP." 

Sncb  act  ia  not  violative  of  Const  art.  16,  f 
1,  providing  that  the  state  shall  never  issue  anv 
interest-bearing  "treasury  warrants"  or  "scrip, 
forms  for  which  are  prescribed  by  Kirby's  Dig. 
H  1459  and  3412. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  {  134.] 

5.  Statutes  «=»47  —  Cokstbdction— Indkfi- 
ritenebs. 

Such  statute  is  not  void  for  uncertainty  in 
not  designatingthe  persons  composing  the  state 
debt  board,  as  Kirby's  Dig.  {  64^,  provides  that 
the  Governor,  secretary  of  state,  auditor,  and 
treasurer  of  state  are  constituted  a  state  debt 
board,  and  such  board  has  never  been  abolished. 
[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  47.] 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martinean,  Chancellor. 

Suit  for  Injunction  by  George  W.  Hays 
against  R.  G.  McDanlel,  State  Treasurer. 
Decree  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Geo.  W.  Hays,  of  Uttle  Rode,  for  appel- 
lant Jno.  D.  Arbuckle,  Atty.  Gen.,  and  T. 
W.  Campbell,  Asst  Atty.  Qen.,  for  appellee. 

SMITH,  J.  The  General  Assembly,  at  Its 
1917  sesstOfD,  passed  an  act  entitled  "An  act 
to  borrow  money 'to  cover  defldenciea  In  the 
state's  general  revenue  fund,  to  issue  In- 
terest-bearing jfcvldences  of  Indebtedness 
therefor,  to  Ic^if  a  tax  to  create  a  sinliing 
fond  to  pay  the  Interest  and  principal  of  said 
loan,  and  for  other  purposes."  The  state 
debt  board  is  charged  with  the  performance 
of  certain  duties  in  the  execution  of  the 


provlsionfl  of  the  act,  but  the  persons  com- 
posing this  board  are  not  named  in  this  act 
The  treasurer  of  state  eo  nomine  is  charged 
vrtth  the  duty  of  registering  negotiable  prom- 
issory notes  which  the  act  provides  shall  be 
issued  by  the  state  debt  board  in  the  nego-' 
tlatlon  of  the  loan  of  money  there  authorized, 
and  the  act  Imposes  certain  other  dnties  up- 
on the  state  treasurer.    Appellant,  who  ia  a' 
citizen  and  taxpayer  of  the  state,  filed  a  com- 
plaint, in  which  he  alleged  that  the  treasur.  • 
er  of  the  state  is  about  to  perform  the  duties  • 
Imposed  upon  him  by  said  act,  and  will  do- 
so  unless  enjoined  from  so  doing,  and  ftie- 
complaint  contained  a  prayer  for  this  relief. 
As  ground  therefor  it  is  alleged  that  the- 
act  Is  nnoonstitnttonal,   b^ng  violative   of 
section  1  of  article  16  of  our  Gonstltatlon. 
It  Is  farther  alleged  that  the  act  is  void  for 
Indeflnlteness,  In  that  it  does  not  designate 
the  members  of  the  state  debt  board,  and  the. 
m^nbershlp  of  said  hoard  Is  not  otherwise 
designated.    The  section  of  the  Constitatlon' 
referred  to  reeds  as  follows: 

'Neither  the  state  nor  any  city,  county,  town 
or  other  municipality  in  this  state  shall  ever 
loan  its  credit  for  any  purpose  whatever;  nor 
shall  any  county,  city,  town  or  municipality  ever 
issue  any  interest-bearing  evidences  of  indebt- 
edness, except  such  bonds  as  may  be  authorised 
by  law  to  provide  for  and  secure  the  payment  of  . 
the  present  existing  indebtedness,  and  the  state 
shall  never  issue  any  interest-bearing  treasury 
warrants  or  scrip." 

This  section  contains  three  Inhibitions,  as 
follows:  First,  that  neither  the  state  nor 
any  city,  county,  town,  or  other  municipality 
therein  shall  ever  loan  its  credit  for  any  pur- 
pose whatever.  The  second  inhibition  Is  that 
no  county,  dty,  town,  or  municipality  shall 
ever  issue  any  Interest-bearing  evidencefl  of 
Indebtedness,  except  such  bonds  as  may  be 
authorized  by  law  to  provide  for  and  secure' 
the  payment  of  the  indebtedness  existing  at 
the  time  of  the  ad(^>tlon  of  the  Oonstittttlon. 
The  third  is  that  the  state  shall  never  Issue 
any  interest- bearing  treasury  warrants  or. 
scrip. 

[1]  The  act  of  the  Legislature  under  con- 
sideration does  not  violate  the  first  subdivi- 
sion of  this  section  1  of  article  16  of  the 
Constitution,  because  the  act  does  not  con- 
template any  loan  of  the  state's  credit.  No 
ordinary  definition  of  the  word  "loan"  nor 
ordinary  construction  of  the  language  of  the 
clause  in  which  it  appears  can  make  it  cov-' 
er  the  act  which  the  state  is  here  seeking  to, 
do.  The  state  is  not  lending  its  credit,  but 
is  proposing  to  use  its  credit  for  its  own 
purposes.  The  state  is  not  undertaking  In 
any  manner  to  assume  any  obligation  for  any 
purpose  other  than  Its  own  use,  and  this  use 
of  its  credit  cannot  be  called  a  loan  tliere'of. 
The  construction  of  tlie  language  employed, 
which  we  think  is  ambiguous,  is  re-enforced, 
by  a  consideration  of  the  contemporaneous 
history,  which  discloses  the  evil  against 
which  the  Constitution  was  providing.  The 
state  had  loaned  its  credit,  and  in  a  manner 
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wblcb  bad  largely  destroyed  Ibis  credit, 
whether  employed  for  Its  own  use,  or  loaned 
in  promotion  of  Interests  whldi  It  had  un- 
dertaken to  foster.  It  appears  that  the  Con- 
stitution makers  have  employed  a  word 
which  denies  to  the  state  the  right  to  per- 
mit another  ag^icy  to  use  its  credit,  but 
which  does  not  deny  the  state  Its  right  to  use 
this  credit  for  its  own  purposes. 

[2]  The  second  inhibition  is  that  no  county, 
dty,  town,  or  municipality  shall  ever  Issue 
any  interest-bearing  evidences  ef  indebted- 
ness, except  such  bonds  as  may  be  authoriz- 
ed by  law  to  provide  for  and  secure  the  pay- 
ment of  the  Indebtedness  existing  at  the  time 
of  the  adoption  of  the  Constitution.  It  Is 
said  that  the  word  "municipality,"  here  em- 
ployed, Includes  the  state.  But  we  do  not 
agree  with  counsel  in  this  contentlcm.  If  it 
be  ccHioeded  that  the  word  municipality  has 
sometimes  been  used  by  courts  and  text-writ- 
ers as  of  suflSdent  breadth  to  Include  a  sov- 
ereign state,  it  does  not  follow  that  it  was 
80  employed  here.  The  framers  of  the  Con- 
stitution were  dealing  with  a  subject  of  the 
highest  Importance,  and  evidently  diose  their 
language  with  great  discrimination,  and  we 
cannot  assume  that  they  intended  the  word 
"municipality"  to  embrace  the  state.  To 
do  so  would  render  meaningless  and  wholly 
unnecessary  the  third  clause  of  this  section, 
which  provides  that  the  state  shall  never  is- 
sue any  interest-bearing  treasury  warrants 
or  scrip.  This  second  clause  Inhibits  the  is- 
suance of  any  Interest-bearing  evidences  of 
indebtedness.  Treasury  warrants  and  scrip 
are  evidences  of  indebtedness,  and  It  would 
have  been  an  Idle  thing  to  do  to  prohibit  the 
state,  along  with  the  counties,  cities,  and 
towns  therein,  from  Issuing  any  interest- 
bearing  evidences  of  indebtedness,  and  then, 
in  the  following  clause  of  the  same  section, 
to  repeat  the  inhibition  against  the  issuance 
of  a  form  of  Indebtedness  which  was  inhibit- 
ed under  the  preceding  clause. 

The  state  Is  Intended  and  is  designated 
only  in  the  first  and  third  clauses  of  this  sec- 
tion of  the  Constitution,  and  the  state  alone 
is  designated  in  the  third  dause,  and  we 
must  therefore  conclude  that  the  state  would 
have  been  named  In  the  second  clause  had  It 
been  intended  that  its  Inhibitions  should  ap- 
ply against  the  state. 

The  Constitution  is  not  a  grant  of  power 
to  the  state,  and  we  are  not  required  to  look 
to  the  Constitution  for  authority  for  legls- 
atlve  action.  The  state,  acting  through  its 
I/egislature,  may  borrow  money  for  its  own 
uses  unless  that  right  is  denied  to  it  by  the 
Constitution,  and  tlie  only  inhibition  against 
the  state  there  contained.  In  this  respect,  is  | 
that  It  shall  not  issue  any  interest-bearing  | 
treasury  warrants  or  scrip. 

[3]  We  have  more  than  once  said  that  a 
statute,  enacted  shortly  after  a  constitutional 
convention,  by  a  Legislature  containing  mem- 
bers of  the  convention,  should  be  given 
weight  as  indicating  tb»  construction  put  up- 


on tlie  ConstitMtlon  under  irtildi  the  statute 
is  enacted.  Speer  r.  Wood,  1«3  S.  W.  7S5. 
A  session  of  the  General  Assembly,  which 
convened  In  the  year  In  which  the  Constitu- 
tion was  adopted,  and  which  numbered  sev- 
eral members  of  the  constitutional  conven- 
tion among  its  membership,  passed  an  act 
to  provide  means  for  paying  the  expenses  of 
the  state  government  and  to  retire  outstand- 
ing auditor's  warrants  and  treasurer's  certifi- 
cates. Acts  1874  (December  23,  1874),  p.  72. 
Section  11  of  this  act  is  as  follows: 

"Sec.  11.  None  of  said  booda  shall  be  sold  for 
money  for  any  other  purpose  than  to  defray 
the  expenaes  of  the  state  ffovernment  and  tb« 
proceeds  of  such  sales  shall  be  applied  to  that 
purpose  exclusively,  and  shall  be  apportioned  by 
said  board  among  the  various  appropriations  for 
paying  the  said  expenses  in  such  manner  aa  may 
beat  serve  the  interest  of  the  people,  and  no  mon- 
ey shall  be  paid  out  by  the  treasurer  except  in 
pursuance  of  such  apportionment:  Provided, 
that  not  more  than  five  hundred  of  such  bonds 
shall  be  sold  for  money  in  any  one  year." 

The  case  of  Jobe  v.  Urqubart,  102  AA 
470,  143  S.  W.  121,  Ann.  Cas.  1914A,  351,  in- 
volved the  right  of  the  board  of  commission- 
ers of  the  state  i>enlteDtlary,  who  were  act- 
ing under  the  authority  vested  In  tliem  by 
the  act  of  the  General  Assembly  approved 
June  24,  1897,  to  buy  a  convict  farm  for  an 
agreed  sum  paid  in  cash  and  for  a  balance 
to  be  paid  annually  with  Interest.  The  right 
of  the  officials  hctlng  for  the  state  to  enter 
into  a  contract  involving  the  payment  of  in- 
terest was  there  questioned.  The  conrt  there 
said: 

"The  General  Assembly  has  plenary  powers 
to  contract  for  and  create  interest-bearing  in- 
debtedness on  the  part  of  the  state,  except  to 
issue  interest-bearing  treasury  warrants  or 
scrip.  Bnt  the  authority  to  bind  the  state  to 
the  payment  of  interest  on  her  indebtedness 
must  be  plainly  expressed  and  not  impli«d. 
*  *  *  But  the  appellee  insists  that,  if  the 
board  was  not  authorized  to  contract  for  inter- 
est, its  action  in  ao  doing  was  ratified  by  the 
subsequent  action  of  the  Legislature  in  the  pas- 
sage of  the  act  ai>proved  May  31,  1909.  In  an- 
swer to  this  position,  it  must  be  conceded  in 
the  outset  that  the  Legislature  had  the  power 
and  the  right  to  extend  the  legal  liability  of 
the  state  in  respect  to  the  item  of  interest  and 
to  provide  for  its  payment  by  appropriation  of 
a  fund  for  that  purpose ;  but  this  must  be  dune 
in  the  manner  pointed  out  by  the  Constitution." 

[4]  The  negotiable  promissory  notes  wtaldi 
the  act  under  consideration  authorises  the 
state  debt  board  to  sell  are  evidences  of  in- 
debtedness, but  they  are  not  treasary  war- 
rants or  scrip.  The  meaning  of  treasury 
warrants  or  scrip  is  well  known.  The  state 
and  many  of  the  ooantles,  tlien  and  now, 
have  been  and  are  competied,  tliroos^  lack 
of  public  revenue,  to  draw  these  treAsnry 
warrants,  commonly  called  scripi.  Tliis  scrip 
is  an  order  on  the  treesur»t||p  pay  the  sum 
named  whenever  available  fVHds  are  in  the 
treasury.  Sections  3412  and  1469  ot  Klrby's 
Digest.  The  exigencies  of  government  re-  I 
quire  the  Issuance  of  these  treasury  warrants 
or  scrip  whether  they  can  be  raslted  npoa 
presentatloa  oi  not,  hut,  Da  reasons  wliich 
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he  makers  of  the  Oonstttntion  thought  suf- 
Icient,  It  has  been  provided  that  not  eren 
he  state  may  Issue  Interest-bearing  treasury 
rarrants  or  scrip.  This  Is  the  Inhibition  of 
he  third  clanse  of  the  section  of  the  Con- 
tltution  above  quoted,  and  Is  the  only  Inhl- 
iltloQ  as  against  the  right  of  the  state  to 
ise  Its  credit  for  Its  own  governmental  pur- 
loses. 

[5]  It  is  finally  Insisted  that  the  act  Is 
old  for  uncertainty,  for  the  reason  that  It 
toes  net  designate  the  persons  composing  the 
tate  debt  board.  It  was  not  necessary  that 
he  act  should  do  so.  Section  6462  of  Kir- 
ly's  Digest  provides  that  the  Governor,  secre- 
ary  of  state,  auditor,  and  treasurer  of  state 
re  constituted  a  state  debt  board  for  the 
lurposes  mentioned  In  the  act  there  dlgest- 
d.  It  is  said  that  the  purposes  of  that  act 
lave  been  performed,  and  that  therefore  the 
loard  has  ceased  to  exist.  We  do  not  stop 
0  inquire  whether  all  duties  imposed  by  law 
ipon  this  board  have,  In  fact,  been  perfonn- 
d,  for  the  reason  that  the  act  creating  the 
loard  has  never  been  repealed.  The  Legls- 
ature  may  have  thought  that  future  duties 
ould  and  would  be  Imposed  upon  this  board, 
ind  the  act  under  consideration  has  done  so, 
nd  we  think  it  unnecessary  that  the  Legls- 
ature  should  have  re-created  a  board  which 
t  had  never  aboUshed. 

Finding  no  error  in  the  decree  of  the  court 
«low,  the  same  Is  affirmed. 


CBITTE5NDEN  INV.  CO.  ▼.  WHITMAN. 
(No.  61.) 

Supreme  Court  of  Arkansas.    June  26,  1917.) 

.  Certiorari  €=356(1)— Review  —  Certifi- 
cate or  Clerk. 

Where  the  clerk  of  the  trial  court  certified 
hat  certain  pages  of  the  transcript  were  not 
roperly  a  part  of  the  record  on  appeal,  and 
here  is  nothing  in  the  record  tending  to  con- 
radict  the  certificate  of  the  clerk,  it  will  be 
iken  as  correct. 

[Ed.   Note. — For  other  cases,  see  Certiorari, 
lent.  Dig.  {  143.] 

.  Levees  «=328  —  Sale  foe  Tazb»— Con- 

fibmatioh. 

The  report  of  a  commissioner  in  proceedings 
>r  the  sale  of  land  for  unpaid  levee  taxes  was 
rima  facie  correct,  and  furnished  sufficient 
nsis  for  a  confirmation  of  the  sale  where  no 
roof  wag  offered  in  support  of  exceptions 
lieroto. 

[Ed.  Note.— For  other  cases,  see  Levees,  (3ent 
)ig.  a  26,  27.1 

.  Lkvees  ®=»2&— Assessments— Review— Re- 
port OF  Tax  SAI.E. 

In  a  proceeding  for  the  sale  of  land  in  pay- 
icnt  of  levee  taxes,  a  positive  statement  of  the 
ammissioner  on  a  list  of  the  lands  redeemed 
bat  such  lands  were  redeemed  within  one  year 
rom  the  day  of  sale  would  not  be  overcome  by 
gurea,  which  indicated  that  the  lands  were 
Micemed  more  than  one  year  after  the  day  of 
ale. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
>ig.  §§  26.  27.] 


Appeal  from  Mississippi  Chancery  Court; 
Chas.  D.  Frlerson,  Chancellor. 

Suit  by  the  Board  of  Directors  of  St.  Fran- 
cis Levee  District  against  Jessie  Murray  and 
others  for  the  fixing  and  foreclosing  the  lien 
of  the  plaintiff  for  levee  taxes  on  the  lands 
described.  From  the  order  of  the  court 
overruling  exceptions  filed  by  the  Crltteoden 
Investment  Company  to  the  approval  by  the 
court  of  the  report  of  the  commissioner  that 
the  lands  of  W.  C.  Whitman  had  been  re- 
deemed within  one  year,  the  Crittenden  In- 
vestment Company  appeals.    Affirmed. 

R.  V.  Wheeler  and  L.  P.  Berry,  both  of 
Marion,  for  appellant.  J.  T.  Coston,  of  Osce- 
ola, for  appellee. 

The  board  of  directors  of  the  St  Francis 
levee  district  Instituted  an  action  In  the 
chancery  court  against  Jessie  Murray  et  al. 
and  certain  lands  in  Mississippi  county  to 
foreclose  the  lien  of  the  levee  district  for 
the  unpaid  levee  taxes  for  the  year  1913.  At 
the  September  term,  1914,  of  the  chancery 
court  a  decree  was  entered  for  the  amount 
of  the  unpaid  levee  taxes,  and  the  amount 
due  upon  each  tract  was  set  opposite  a  par- 
ticular description  of  the  tract  of  land.  TITie- 
decree  provided  that  U  the  Judgment  for  the 
taxes  be  not  paid,  that  the  lands  be  sold  in 
payment  therefor.  The  clerk  of  the  court, 
under  our  statutes.  Is  ex  officio  commissioner 
in  chancerj',  and  was  appointed  by  the  court 
to  make  the  sale.  The  lands  Involved  In 
this  suit  were  embraced  in  the  decree,  and 
are  described  as  follows:  The  E.  %  of  N. 
B.  %,  section  33,  township  10  N.,  range  8  E., 
and  the  N.  E.%  of  section  33,  township  11  N., 
range  8  E.,  all  In  Mississippi  county.  Ark. 

At  the  February,  1915,  term  of  the  chan- 
cery court  the  commissioner  filed  a  report 
showing  that  the  lands  embraced  In  this  ac- 
tion and  which  were  particularly  described 
in  the  report  had  been  sold  after  having  been 
advertised  as  directed  In  the  decree,  and  that 
the  Crittenden  Investment  Company  became 
the  purchaser  thereof.  The  court  made  an 
order  directing  that  the  cause  be  continued 
for  the  expiration  of  the  right  of  redemption. 
At  the  September,  1916,  term  of  the  chan- 
cery court  the  commissioner  filed  his  report 
as  follows : 

"Your  subscriber  respectfully  reports  that  in 
pursuance  of  the  directions  and  authority  con- 
tained in  the  decretal  order  made  and  rendered 
by  this  honorable  court  at  its  September  term, 
1U14,  in  the  cause  therein  pending  wherein  the 
board  of  directors  of  St.  Francis  levee  district  is 
the  plaintiff  and  Jessie  Murray  et  al.  and  certain 
lands  were  the  defendants,  he  did  on  the  17th 
day  of  November,  1914,  after  due  advertisement 
in  the  manner  and  for  the  length  of  time  as 
prescribed  by  law,  in  the  Osceola  Times,  a  news- 
paper ptiblished  in  the  Osceola  district  of  said 
county  and  state  aforesaid,  offer  for  sale  to  the 
highest  bidder,  for  cash,  at  the  front  door  of 
the  courthouse  in  the  city  of  Osceola,  Ark.,  the 
lands  described  in  the  above-mentioned  decree 
for  the  levee  taxes  for  the  year  1913,  report 
of  which  sale  has  been  filed  and  approved  by  this 


sror  otbar  esiw  ■••  i 


I  topio  and  Kar-NDMBaB  in  all  Kar-Numb*r*d  Dlcwu  aad  IttdaxM 

Digitized  by  V^OOQIC 


938 


106  SOnTHWESTEB;^  RBPORXBB 


(Ark. 


honorable  court,  and  this  report  is  final  thereto^ 
The  following  Iwt  of  lands  were  redeemed  after 
and  within  one  year  from  the  day  of  the  sale: 
Description.         S.  T.  B.         Date  Kedemption. 

N.B.^,  88  11  8  

B.%  NJJ.%         83  10  8  2/5/16. 

"AU  of  which  is  respectfully  submitted. 

"M.  A,  Potts,  Commissioner  in  Chancery." 

At  the  same  term  of  the  court,  the  Crit- 
tenden Investment  Company  filed  exceptions 
to  the  report,  and  In  its  exceptions  stated 
that  it  had  become  the  purchaser  of  the 
lands  at  the  commissioner's  sale  thereof  for 
the  sum  of  $29.29,  and  said  land  had  not  been 
redeemed  within  one  year  from  the  date  of 
sale.  The  exceptions  were  duly  verified  by 
one  of  the  attorneys  of  the  company.  The 
exceptions  were  overruled  by  the  court,  and 
the  Crittenden  Investment  Company  lias  ap- 
pealed. 

HART,  J.  (after  stating  the  facts  as  above). 
[1]  There  appears  in  the  transcript  what 
purports  to  be  a  redemption  certificate  show- 
ing the  date  of  redemption  of  one  of  the 
tracts  of  land  in  controversy  in  tills  case,  and 
on  another  page  what  purports  to  be  a  list 
of  lands  returned  delinquent  by  the  St.  Fran- 
cis levee  district.  The  lands  in  question  are 
particularly  described  in  those  papers.  In 
response  to  a  petition  for  certiorari  by  ap- 
pellees, the  clerk  certified  that  these  iiages 
of  the  transcript  were  not  properly  a  part 
of  the  record  on  this  appeal.  There  is  noth- 
ing in  the  record  tending  to  contradict  the 
certificate  of  the  derk,  and  it  will  be  taken 
as  correct  It  appears  from  the  decree  It- 
self that  the  exceptions  were  heard  on  the 
original  complaint  and  decree,  proof  of  publi- 
cation, the  report  of  sale,  and  the  exceptions 
thereto  by  the  (Mttenden  Investment  Com- 
pany. The  report  of  sale  states  that  the 
lands  in  question  were  redeemed  within  one 
year  from  the  day  of  sale.  This  report  was 
made  by  the  clerk  of  the  court,  who,  under 
our  statute,  is  ex  officio  commissioner  in 
chancery.    Acts  1903,  p.  323. 

[2]  The  commissioner  made  his  report  of 
sale  in  the  discharge  of  an  official  duty  as 
directed  by  the  decree  of  sale.  The  Critten- 
den Investment  Company,  being  the  purchas- 
er at  the  sale,  made  Itself  a  party  to  the  ac- 
tion for  all  purposes  connected  .with  the  sale. 
It  filed  exceptions  to  the  report  of  the  com- 
missioner, but  no  proof  was  offered  in  sup- 
port of  its  exceptions.  The  report  of  the  com- 
missioner was  prima  facie  correct  and  fur- 
nished sufficient  basis  for  the  confirmation  of 
the  sale.  24  Cyc.  33 ;  Childress  v.  Harrison, 
1  Baxt  (Tenn.)  410;  Wlgginton  v.  Nehan 
(Ky.)  76  S.  W.  196;  Oliphant  v.  Bums,  146 
N.  T.  218,  40  N.  E.  980;  Laldley  v.  Jasper, 
49  W.  Va.  526,  39  S.  B.  169;  Bolglano  v. 
Cooke,  19  Md.  875. 

[t]  There  is  contained  in  the  report  op- 
posite the  description  of  one  of  the  tracts  the 
figures  "2/5/16."    It  la  contended  that  these 


figures  indicate  that  the  land  was  redeemed 
on  February  6,  1916,  which  was  more  than 
a  year  after  the  day  of  sale.  It  Is  true  fig- 
ures are  sometimes  used  to  indicate  the  day 
of  the  month. and  the  year  on  which  trans- 
actions occurred,  but  we  do  not  think  that 
these  figures  should  be  sufficient  to  over- 
come the  positive  statement  of  the  commis- 
sioner that  the  lands  were  redeemed  within 
one  year  from  the  day  of  sale.  It  must  be 
remembered  that  both  the  figures  and  the 
statement  that  the  lands  had  been  redeemed 
within  one  year  from  the  day  of  sale  were 
made  -by  the  commissioner  in  an  official  re- 
port to  the  court,  and  the  figures  used  are 
not  sufficient  proof  to  overcome  the  positive 
words  used  in  the  report  that  the  lands  had 
been  redeemed  within  one  year  trotn  the  day 
Qf  sale.  It  is  also  sought  to  uphold  the  decree 
on  the  ground  that  the  period  of  redemptioD 
was  extended  to  five  years  by  Act  43  of  Acts 
1915.  See  Acts  1916,  p.  123.  On  the  other 
hand,  it  is  contended  by  the  counsel  for  ap- 
pellant that  the  sale  having  been  made  be- 
fore the  passage  of  this  act,  that  it  did  not 
apply.  The  views  we  have  expressed  make 
It  unnecessary  to  decide  this  question. 
It  follows  that  the  decree  will  be  affirmed. 


RUST  et  aL  V.  KOCOTJRBK  et  aL     (No.  46.) 
(Supreme  Court'  of  Arkansas.    June  18,  1917.) 

1.  HiOHWATs  «s»58(2)—E:sTABLi8HXBarr— Re- 
view. 

In  proceedings  to  establish  a  poblic  road, 
where  only  one  remonstrator  appeared  in  the 
county  court  and  took  an  appeal  to  the  circuit 
court  from  such  establishment,  other  intetesteil 
parties  could  not  appear  and  join  with  him  in 
the  circuit  court ;  but  their  only  remedy,  if  any. 
was  by  certioran  to  review  die  county  court 
proceedings. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.   I  178.] 

2.  Cebtiobasi  €=>9  —  N&TUBK  or  "Cektio- 

BAM." 
Certiorari  is  not  a  writ  of  right,  bat  one  of 
discretion,  and  the  allowance  rests  in  the  discre- 
tion of  the  court  and  the  writ  should  be  refnsMl 
when  the  party  seeking  it  fails  to  show  that  he 
has  proceeded  with  expedition  after  discoverinf 
that  it  was  necessary  to  resort  to  it  eapeciall; 
wliere  great  public  inconvenience  will  resolt 
from  its  issuance. 

[Ed.  Note.— For  other  cases,  see  Certionri, 
Cent  Dig.  H  16,  16.] 

8.  Highways  €=>41(4)— Bbtabu8hmknt— Bs- 

PORT  OF  VlKWEBS. 

By  Kirby's  Dig.  S|  2996,  3008,  as  to  high- 
way viewers,  providing  that  the  court  on  receiv- 
ing their  reports  shall  cause  the  same  to  be 
read  publicly  "on  the  second  day  of  the  term.' 
etc.,  it  was  clearly  contemplated  that  the  riev- 
ers'  report  should  not  be  oonsidered  until  tb« 
succeeding  term  of  the  court  after  the  term  at 
which  the  viewers  are  appointed,  for  the  legisla- 
tive design  was  to  provide  a  definite  time  bo  that 
complaining  property  owners  might  know  wbco 
to  appear;  there  being  no  provision  for  notice 
to  be  given  of  the  filing  of  the  report. 

[Ed.  Note.— For  other  cases,  see  HicltwaTS, 
(3«nt  Dig.  a  117,  120-131.]  ^^ 
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4.  HlOHWATS  «=t41(4)  —  Ebtabushuknt  — 
Keoulabitt. 

On  the  principle  ot  Kirby's  Die.  |  4430,  de- 
claring the  premature  entry  of  a  judgment  in  an 
adversary  proceeding  to  be  a  clerical  misprision, 
and  not  affecting  the  jurisdiction  of  tBe  court, 
the  premature  consldeiation  of  highway  viewers 
report  by  the  county  court  does  not  invalidate 
the  court's  judgment  establishing  the  highway, 
being  mertiy  an  error  committed  in  the  exercise 
ot  jurisdiction. 

[Ed.  Note.— Foe  oth«r  cases,  see  Highways, 
Cent.  Dig.  U  117,  120-131.] 

5.  HlOHWATS    <5a68(a)— EBTABT.THmnUNT— Rlt- 
VI«W, 

Where,  although  the  hearing  of  highway 
viewers'  report  was  irregular  because  prematurck 
remonstrator  appeared  at  the  bearing,  resisted 
the  order  estabUsbiag  a  highway,  and  appealed 
to  the  circuit  court,  he  could  not  complain  be- 
canse  other  proper^  owners  were  possibly  de- 
prived of  the  opportunity  to  be  heard  because 
the    report    was   prematurely   considered. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  I  178.] 

Appeal  from  drcult  Court,  Prairie  Conoty; 
Thee.  C.  Trimble,  Judge. 

Petition  by  John  Koconrek  and  others  for 
eatabllsbment  of  public  road;  W.  H.  Bust 
and  others  remonstrating.  From  Judgment 
for  petitioners,  r«nonstratorB  appeal  Af- 
firmed. 

J.  O.,  C.  B.  &  Cooper  Tbweatt,  of  De 
Vails  Blufr,  for  appellants.  Gregory  &  Holt- 
zendorff,  of  Hazen,  and  Bmmet  Yanghau,  of 
Des  Arc,  for  appellees. 

McCDIiLOCH,  O.  J.  Ai^ellees,  who  are 
citizens  and  landowners  of  Prairie  county, 
presented  their  petition  to  the  county  court 
of  that  county  for  the  establlBhinent  of  a 
public  road.  Notice  was  duly  given  of  the 
presentation  of  the  petition,  which  was  heard 
by  the  conrt  on  February  7,  1916,  a  day  of 
the  January  term.  The  court  appointed 
viewers  in  accordance  with  the  provision 
of  the  statutes,  and  fixed  the  day  on  which 
they  were  to  view  and  lay  oat  the  road,  and 
a.sse88  damages  to  the  property  owners,  and 
directed  the  viewers  to  make  report  on 
March  1st,  to  which  date  the  court  was  ad- 
journed. The  viewers  made  report  which 
was  taken  up  for  consideration  on  March  2, 
1916,  and  W.  H.  Rust,  one  of  the  appellants, 
appeared  and  remonstrated  against  the  es- 
tablishment of  the  road.  The  county  court, 
after  beating  the  matter,  approved  the  re- 
port of  the  viewers  and  made  the  order  es- 
tablishing the  road  In  accordance  with  the 
prayer  of  the  petition,  and  also  approved  the 
award  of  damages  made  by  the  viewers  to 
appellant  Rust,  who  thereupon  filed  his  affi- 
davit and  bond  for  appeal  to  the  circuit 
court.  The  ai^eal  was  granted  and  perfect- 
ed, and  when  the  cause  came  up  in  the  cir- 
cuit court  appellant  Rust  filed  a  written  re- 
monstrance of  numerous  other  landowners  In 
the  locality  against  establishing  the  road, 
and  the  court  proceeded  to  hear  the  matter 
upon  the  evidence,  oral  and  otherwise,  ad- 


duced before  tbe  court  The  finding  of  the 
drcult  court  was  In  favor  of  tbe  establish- 
ment of  the  road,  as  adjudged  by  tbe  county 
court  An  appeal  was  taken  to  this  court  in 
the  names  of  Rust  and  the  other  parties, 
whose  names  appear  upon  the  remonstrance. 

[1,  2]  Appellant  Rust  was  the  only  party 
properly  before  the  circuit  court  remonstrat- 
ing against  the  Judgment  establishing  tbe 
road.  He  was  the  only  one  who  appeared  In 
tbe  county  court,  and  his  was  the  only  appeal 
taken  to  the  circuit  court.  The  appeal  of 
Riiat  did  not  give  other  Interested  parties  tbe 
right  to  join  in  the  circuit  court.  In  fact, 
the  record  did  not  show  that  tbe  other  per^ 
sons  named  In  the  remonstrance  were  made 
parties,  as  the  vrritten  remonstrance  was 
filed  by  Rust  himself  In  the  circuit  court. 
But,  ev«i  if  those  parties  bad  appeared.  It 
was,  as  before  stated,  too  late  for  them  to 
get  into  the  controversy  as  appellants  trom, 
the  order  of  tbe  county  court.  If  they  had 
any  remedy  at  all,  it  was  by  application  to 
tbe  circuit  court  for  certiorari  to  review  the 
proceedings  in  the  county  court,  and  an  ap- 
pllcatlcm  to  the  circuit  court  for  that  writ 
would  have  brought  up  for  consideration  dif- 
ferent questions  from  those  Involved  in  this 
appeal.  Certiorari  Is  not  a  writ  of  right, 
bat  one  of  discretion,  and  the  allowance  rests 
In  the  discretion  of  the  court,  and  the  writ 
should  be  refused  "when  the  party  seeking 
it  fails  to  show  that  he  has  proceeded  with 
expedition  after  discovering  that  it  was  nec> 
essary  to  resort  to  it,  especially  where  great 
public  inconvenience  will  result  trom  Its  is- 
suance." Johnson  ▼.  West,  89  Arte  604,  117 
8.  Wl  770. 

Treating  Rust  as  the  only  complaining 
party,  we  proceed  to  consider  whether  or  not 
there  is  any  error  in  the  record  of  which  be 
can  complain.  In  the  first  place,  it  is  .insist- 
ed that  the  county  court  was  without  Juris- 
diction, and  consequently  that  the  judgment 
establishing  the  road  was  void  because  tbs 
court  proceeded  prematurely  in  hearing  the 
report  of  the  viewers.  Tbe  statute  does  not 
specifically  provide  when  or  at  what  term  of 
court  the  report  of  the  viewers  shall  be  made. 
It  is  provided  in  the  statute  that  on  presenta- 
tion of  the  petition  the  oonrt  may  appoint  tbe 
viewerB  and  shall  fix  the  day  on  which  tbe 
view  and  assessment  of  damages  shall  be 
made.  Klrby's  Digest,  {  2996.  The  viewers 
are  required  by  statute  to  make  r^jiort,  and 
It  Is  provided  that: 

The  court,  "on  receiving  the  reports  of  the 
viewers  aforesaid,  shall  cause  the  same  to  be 
read  publicly  on  the  second  day  of  the  term, 
and  if  no  legal  objections  shall  be  made  to  said 
reports,  and  the  court  is  satisfied  that  such  road, 
or  any  part  thereof,  will  be  of  sufficient  impor- 
tance to  the  public  to  cause  the  damages  and 
the  compensation  which  have  been  assessed  as 
aforesaid  to  be  paid  by  the  county,  and  that 
the  amount  so  assessed  is  reasonable  and  just, 
and  the  report  of  the  viewers  being  favorable 
thereto,  the  court  shall  order,"  ettc.  Kirby's  Di- 
gest, {  3008. 
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[9]  It  ai)peara  to  be  clearly  contemplated 
by  the  statute  that  the  rq?ort  of  the  viewers 
shall  not  be  considered  until  the  succeeding 
term  of  the  court  after  the  term  at  which  the 
viewers  are  appointed.  No  other  interpreta- 
tion can  reasonably  be  put  upon  the  lan- 
guage of  the  statute;  for  It  Is  stated  therein 
that  the  report  shall  be  read  publicly  "on 
the  second  day  of  the  term."  The  design  of 
the  lawmakers  was  to  provide  a  definite  time 
so  that  complaining  property  owners  might 
know  when  to  tLppear,  as  there  Is  no  pro- 
vision for  notice  to  be  given  of  the  filing  of 
the  report 

[♦]  It  does  not  follow,  though,  that  the 
Judgment  of  the  county  court  is  absolutely 
void  because  the  report  of  the  viewers  was 
heard  prematurely.  The  action  of  the  court, 
though  premature,  was  not  void,  as  the  filing 
of  the  original  petition  for  the  establishment 
of  the  road  and  giving  notice  in  accordance 
with  the  terms  of  the  statute  conferred  Ju- 
risdiction, and  the  premature  consideration 
of  the  report  of  the  viewers  was  merely  an 
error  committed  in  the  exercise  of  Jurisdic- 
tion. Lonoke  County  v.  Carl-Lee,  98  Ark. 
345,  186  S.  W.  833.  The  premature  entry  of 
a  Judgment  in  an  adversary  proceeding  is 
declared  by  onr  statute  to  be  a  clerical  mis- 
prision, and  not  affecting  the  Jurisdiction  of 
the  court  Klrby's  Digest  i  4430.  The  stat- 
ute does  not  apply  to  special  proceedings  of 
the  county  court  for  the  establishment  of 
public  roads,  but  the  principle  is  the  same  as 
declared  by  this  court  in  the  case  Just  cited. 

[S]  While  the  hearing  of  the  report  was  ir- 
regular on  account  of  being  premature,  the 
rights  of  appellant  Rust  were  not  prejudiced 
because  he  appeared  there  and  resisted  the 
order  and  took  an  appeal  to  the  drcoit 
court  He  represented  no  one  but  IdmselC, 
and  cannot  complain  on  the  ground  that  oth- 
er property  owners  may  have  been  deprived 
of  the  opportunity  to  be  heard  on  accoont  of 
the  premature  consideration  of  the  report 

Therefore,  in  disposing  of  the  case  so  far 
as  it  concerns  appellant  Ruat  we  hold  that 
he  has  not  been  prejudiced,  and  therefore 
the  Judgment  as  to  him  is  correct  The  oth- 
er appellants  are  not  properly  parties.  The 
evidence  was  conflicting  concerning  the  pub- 
lic necessity  for  the  opening  of  the  road,  but 
we  feel  bound  by  the  finding  of  the  circuit 
Judge  on  that  Issue. 

Judgment  nfllnned. 


CENTRAL  COAL  &  COKE  CO.  v.  GRAHAM. 

(No.  47.) 

(Supreme  CV>art  of  Arkansas.    June  18,  1917.) 

1.  New  Twal  «=»157— Time  for  PrLiNo  Mo- 
tion— VAi-iniTT  of  Statute. 
Klrby's  Dip.  S  6218.  amended  by  Act  May 
81,  1909  (Acts  1909,  p.  890),  providing  for  hear- 
ing of  motion  for  new  trial  after  adjournment 
of  term,  is  valid  and  not  objectionable,  because 
autliorizing  the  circuit  judge  to  rule  on  sneh 


motions  in  vaeadon,  since  Ua  action  was  that 
of  the  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  f }  314,  317,  318.] 

2.  Appeal  and  Eaaoa  «s»365(l)— Nkw  Tbiai, 
®=>159 — Detbsmination— JuDiciAi.   Action 

OF  COUST. 

The  circuit  court  in  ruliuK  on  a  motion  for 
new  trial  and  granting  appeal  acts  Judicially. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1784,  1977-1987;  New 
Trial,  Cent  Dig.  {  319.] 

3.  JUDOEB     4=>23  —  AtTTHOKIZINO     J0BOE    T» 

Act  fob  Coubt— Power  of  I^qislatdbe. 
The  Legislature  may  authorize  the  circuit 
judge  to  act  for  that  court  under  any  circum- 
stances under  which  the  adverse  parties  could 
have  an  opportunity  for  receiving  notice,  in  view 
of  Const  an.  7,  i  12,  providing  that  circuit 
courts  "sball  hold  their  terms  in  each  county  at 
such  times  and  places  as  are,  or  may  be,  pre- 
scribed by  law,"  wliich  is  the  only  oonstitntional 
provision  r^ating  to  the  matter,  and  which 
means  that  there  must  be  at  least  one  term  of 
court  In  a  county  in  each  year. 

[Ei.  Note. — For  other  cases,  see  Judges,  Gent 
Dig.  {§  89,  90.] 

4.  New  Triai.  ®=»117(1)— PitiNO  o»  Motion 
After    AnjonaNXENT  —  Construction    of 

STATUnC. 

Kirby's  Dig.  f  «218.  as  amoided  by  Act 
May  31,  1909  (Acts  1906,  p.  890),  authorizing 
the  presentation  of  motions  for  new  trial  after 
the  end  of  the  term  only  in  the  event  "tlie  ver- 
dict or  decision  is  rendered  within  three  days 
of  the  expiration  or  adjournment  of  the  -erm," 
does  not  apply  to  an  adjournment  over  to  a 
fixed  day,  but  only  to  a  final  adjournment  with- 
in three  days  of  the  return  ef  the  verdict  in  a 
given  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  238,  240,  241.] 

5.  COUBTS    «=>66(1)  —  Adjousnuknt  —  GoN- 
FUCTiNo  Terms. 

An  adjournment  over  to  a  day  fixed  for  the 
holding  of  court  in  another  coan^  in  the  same 
circuit  is  void  and  tantamount  to  a  fiaal  ad- 
journment. 

[Ed.  Note.— For  otbep  etwrn,  sea  CoortSi  Cent 
Dig.  a  231-233,  235.  2S9.] 

6.  Cotmra  4S967  — Fruebbd  Ovxb  bt  Sams 
JuDOB— Terms. 

Two  courts  in  the  same  circuit  presided  over 
by  one  judge  cannot  legally  be  held  on  the  same 
day,  although  it  might  be  physically  possible  fur 
the  judge  to  reach  both  places  on  the  same  day. 
since  ttie  law  takes  no  acooont  of  different  paib 
of  days. 

rud.  Note.— For  other  cases,  see  Goorta,  Cent 
Dig.  i§  243-245.] 

7.  Time  «=»11— Parts  o»  Day  Not  Consio- 

EBBD. 

In  fixing  the  time  for  holding  court,  the  law 
does  not  take  account  of  different  parts  of  days. 

[Ed.  Note.— For  other  cases,  see  Time,  Cen 
Dig.  {  53.] 

8.  Courts  <e3>67  —  SiMuurAHBous  TBbms  — 
Statute. 

Kirby's  Dig.  |  1820,  providing  that  cireait 
court  sball  continue  in  session  from  day  t«  day 
until  the  business  is  disposed  of,  does  not  au- 
thorize the  court  to  stand  open  from  day  to  day 
so  as  to  conflict  with  the  holding  of  court  in  an- 
other county  in  the  same  circuit 

[Ed.  Note.— For  other  cases,  see  Ooart%  Oest 
Djg.  H  24»-245.] 
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8i  New  TuAi^  «a»ill(l>  —  PaBBBNTAnoR  or 
Motion  Ajter  Aojotjbnmbnt  —  Powkb  or 

COUBTT. 

Under  Kirby's  Dig.  f  6218,  a»  ameoded  b7 
Act  May  SI,  1900  (Acts  1909,  p.  890),  p^ovld- 
ini;  for  presentation  of  motions  for  new  trial 
after  adjournment,  the  court's  power  la  as  com- 
plete as  if  the  term  had  not  ended. 

[Ed.  Note.— For  other  casee,  see  New  Trtal, 
Cent.  Dig.  »  238,  240.  241.] 

10.  Nkw  Tbial  «?»117(1)— Gbanting  MoTi<nr 

AFTBB      ADJOTrKNUENT  —  StTCCESSIVK      MO- 
TIONS. 

Under  Ejirby's  Dig.  S  6218,  as  amended  by 
Act  May  31.  1909  (Acta  1909.  p.  890),  provid- 
ing for  presentation  of  motioits  tor  ■  new  trial 
after  a^umnent.  the  court  cMild  entertain 
snch  a  motion  for  new  trial,  although  aDreviou* 
motion  had  been  filed  in  thq  derk^  ofiSce. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  a  238,  240,  241.] 

11.  New  Tbial  «=»117(1)— Tim  fob  Fiunq 
Motion— Pbactice. 

Kirby's  Dig.  {  6218,  as  araotded  by  Act 
May  31,  1909  (Acts  lOW,  p.  890),  poTidinc  for 
presentation  of  motion  for  new  trial  after  ad- 
journment, does  not  contemplate  filing  of  the 
motion  with  the  clerk  until  it  has  been  acted 
upon  by  the  judge,  the  practice  being  to  first 
present  the  motion  to  the  judge,  and  after  the 
latter  has  indorsed  his  orders  with  respect  to 
granting  or  overruling  it,  the  granting  of  ap> 
peal  to  the  Sapreme  Conrt,  and  the  extension,  of 
-time  for  filing  bill  of  exceptions,  to  then  file  it 
with  its  indorsements  in  the  clerk's  office,  where 
it  becomes  a  part  of  the  record  in  the  case. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig..|{  238,  240,  241.] 

12.  Revovai.  or  CA.VBta  «sb26— Divbbbb  cnr- 

IZENSHIF. 

Where  i^aintifE,  in  an  action  for  perscmal  in- 
jury brought  in  L.  county,  which  is  in  the  East- 
em  Federal  Court  district  of  Arkansas,  was  a 
citizen  of  S.  county  within  the  Western  Arkansas 
federal  court  district,  and  defendant  was  a>  Mis- 
souri corporation  maintaining  a  place  of  busi- 
ness in  S.  county,  the  cause  could  not  be  removed 
to  the  federal  court  for  the  Western  district  of 
Arkansas  on  the  ground'  of  diversity  of  eiti* 
zendiip;  the  federal  statute  allowing  the  re- 
moval of  a  cause  when  it  is  one  which  could 
have  been  originally  instituted  in  the  federal 
District  Court  of  the  district  where  it  is  pend- 
ing in  the  state  court,  and  if  it  is  brougnt  In 
the  federal  district  where  neither  plaintiff  nor 
defendant  reside,  it  cannot  be  removed. 

[Ed.  Note. — For  other  cases,  see  Eemoval  of 
Causes,  Cent  Dig.  {{  60-63.] 

IS.  CoHTiKUANCK  €=»51(1)— Want  of  PbEpa- 
bation— FtTBTHBtt  Contintance:. 
mere  was  no  abuse  of  discretioH  in  denying 
a  further  oonkiniMUiee  where  on  ground  of  want 
of  preparation  it  apjpeared  tiiat  the  applicant 
had  done  nothing  towards  preparing  for  trial  ex- 
cept to  interview  witnesses  and  cause  the  issu- 
ance of  subpoenas,  and  the  circumstances  show- 
ed an  effort  to  postpone  the  trial  rather  than  to 
prepare  for  it 

[E2d.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  i  l*r.? 

14.  Cortinuanck  <^=>B0— Want  of  Pbepaba- 

noN— Abuse  of  Discsetion. 
A  C(»tinaence  for  only  lO*  days  to  aHow  de- 
fendant to  prepare  for  trial  and  procure  witness- 
es was  not  an  abuse  of  discretion,  where  there 
were  only  a  few  eyewitnesses  and  all  of  them 
were  present  at  trial,  and  it  was  only  expert 
testimony  that  defendant  desired. 

[Ed.  Note.— For  other  coses,  see  Continaance, 
Cent.  Dig.  i  146.] 


15.  CONTIIfTTARGB     «S>6K6)  —  DUOBRIOir     OV 
COUBT— POBTFONEUENT  BBTOND  TxRU. 

Where  a  further  postponement  would  carry 
the  cause  over  beyond  the  last  day  of  the  term, 
a  questiioB  for  the  exercise  of  the  court's  dis- 
cretion was  presented,  although  the  court  could 
have  adjourned  over  to  another  day  beyond  the 
sitting  ci  the  court  in  another  county,  since  such, 
an  interruption  might  inconvenience  the  parties 
connected  with  the  trial  and  affect  the  consid- 
eration of  tAe  cause  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  U  118,  147.] 

16.  Trial  *=>26— Kefusai,  of  Postponement 
—Want  op  Dilioence. 

Where  the  court  correctly  decided  that  de- 
fendant did  not  exercise  proper  diligence  to  ob- 
tain witnesses,  there'  was  no  error  in  refusing 
a  postoonement  for  even  a  few  hours  on  the  last 
day  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
V)kr  I  42.1 

17.  Masteb  and  SBBiTAnr  «m27S(10>  t- MiR- 
eb's  Iumttbt— Suffioikncy  of  Evidence. 

Evidence  held  sufficient  to  sustain  a  verdict' 
for  a  mine  employ^  for  personal  injuries  result- 
ing from  blasting  done  by  the  employer  unknown 
to  employ^  and  changing  the  condition  of  his 
working  place. 

[Ed.  Note.— Por  otber  <e»Ma,  see  Master  and 
Servant  Cent  Dig.  {  064.] 

18.  MAsm  AHB   Sbbvah*   «al07(5)  —  Safe  ■ 
Place— Mines— Minbb'b  Ddtt. 

Where  the  mining  of  coal  constantly  chang- 
ed tbe  condition  of  the  miner's  working  ptacn 
and  rendered  it  dangerous  from  time  to  time,  it 
was  necessarily  the  miner's  doty  to  make  his. 
wwking  plaee  safe,  although  the  statute  requir- 
ed the  owner  to  furnish  props  to  support  the 
roof ;  it  being  the  miner's  duty  to  call  for  props 
when  needed  and  to  pot  them  In. 

[Ed.  Note.— E\>r  other  cases,  see  Master  and' 
Servant  Cent.  Dig.  1.266.] 

19.  Master  aito  SfeBVANT  «s>241— Injxtbt- 

Mi  neb' 8  DtTTT  TO  UBB  0BDINABT  CaBE. 
It  was  a  miner's  duty  to  use  ordinary  care 
to  learn  of  blasting  operations  by  the  employer 
endangering  his  working  place,  but  he  was  not 
bound  to  anticipate  negliigent  acts  of  liis  em- 
ployer in  rendering  his  working  place  addition- 
ally insecure  without  notice  thereof. 

[Ed.  Note<— For  other  cases,  see  Master  and' 
Servant  Cent  Dig.  i  757.] 

20.  Masteb  and   Servant  *=»289(34)— Min- 
eb's  iNJtJBY— Question  fobi  Jubt— Oebina-  ' 
BY  Cahe. 

Tbe  question  of  whether  a  miner  used  ordi- 
nary care  to  Item  of  blasting  operations  by  the 
employer  endangering  his  wolfing  place  heli  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  112a] 

21.  Masteb  and  Sebvant  Qcs  160(4)  —  Mas- 

TEB'S  DUTT-  — RBNDEBINO   WOHtKINO   PlaOE 

iMaxcmn— Mines. 
It  was  tbe  employer's  daty  to  retrain  from 
any  act  which  would  render  a  miner's  working 
place  more  insecure  without  warning  the  miner; 
and,  although  the  employer  was  not  bound  to 
furnish  a  safe  place  to  wotb,  it  was  bis  duty  to 
contribute  towards  making  it  safe: 

[Ed.  Note. — For  other  cases,  see  Master  and 
?«rva»t,  Cent  Dir.  8  386.] 

22.  Tbial  ®=3260(8)— Refusal  or  Request- 
Miner's  INJUBT. 

Refusal  of  a  requested  instruction  that  there 
was  no  evidence  to  show  the  employer's  negli- 
gence in  failing  to  tear  down  rock  after  blast- 
ing  causing   a  miner's  injury   held  proper,   in 
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view  of  InstnK^tions  giveni  atdting  that  there 
was  no  charge  involved  on  defendant's  part  for 
improperly  firing  dynamite  or  attenipting'  to 
blow  down  rock,  and  that  there  was  no  liabil- 
ity against  defendant  from  the  fact  that  the  ex- 
plosion did  not  tear  down  the  rock,  and  that 
sufficient  djrnamite  was  not  used  to  tear  it  down, 
which  embraced  all  that  defendant  was  entitled 
to  under  the  evidence. 

Sd.  Note.— For  other  cases,  see  Trial,  Gent. 
i  667.] 

^.  Mastbb  ahd  Sebvant  «=b291(S)— lUtiNBB'a 
Injtjbt— Instbttctions— MiNEB'a  Duty. 
A  requested  instruction  that  it  was  a  min- 
er's duty  under  all  circumstances  to  protect 
himself  from  falling  rocks  was  properly  refused, 
since  it  was  erroneous  when  applied  to  the  is- 
sues in  the  case,  as  to  whether  or  not  the  em- 
ployer was  negligent  in  failing  to  warn  the  em- 
ploy£  of  change  in  the  condition  daring  the'  time 
the  employ^  was  out  of  the  mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  1189.] 

24.  Tbial  «=»260(1)  —  Rbfusai.  of  BBQUiffr 

COVEBED  BT  CAABOE. 

The  refusal  of  a  requested  Instruction  was 
proper,  where_  its  vital  parts  were  covered  by 
given  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  8  661.] 

26.  Tbial  9=9191(10)— BxBxrsAL  of  Rxqukst— 

Ihvading  Pbovinok  op  3vsr. 
A  requested  instruction  was  properly  refus- 
ed, where  it  invaded  the  province  of  the  jnry 
in  stating  as  a  matter  ot  law  that  under  the 
circumstances  recited  the  employer  owed  no  duty 
to  employ^  to  make  his  working  place  in  a  mine 
S^e,  and  that  the  servant  assumed  all  the  risk. 

[Ed;  Note.— For  other  cases,  see  Trial,  Gent. 
Pig.  J  430.] 

26.  Mabteb  and  Sebvaht  «?9l50(4)— Minkb's 
Injtjby— Emjployeb's  Duty  to  W-*3n  o»  In- 

CKEASED   DaHOEB. 

An  employer  owed  a  duty  to  his  em^loyS  to 
exercise  ordinarjr  care  to  inform  him  of  increas- 
ed dangers  to  his  working  place  in  the  mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  305.] 

27.  Masteb  and   Sebvant  ®=>286<43)— Min- 
EB'a  iNJtTBT— Question  fob  Juby— Wabn- 

INO. 

It  was  a  question  for  the  jury  whether  or 
not  in  the  exercise  of  ordinary  care.  It  was 
sufficient  for  the  employer  to  inform  only  one  of 
the  men  working  in  a  mine  of  increased  dan- 
gers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  1060.] 

28.  Evidence  «=»156(8)— Befbbencib  to  PbIs- 
vious  Testimony— Entibe  Statement. 

Here  was  no  error  in  permitting  piaintifTs 
cross-examination  of  a  witness  concerning  a' part 
of  a  former  written  statement  and  denying  de- 
fendant's request  to  have  the  entire  statement 
read,  where  the  remainder  of  the  statemept-waa 
immaterial  and  contained  no  contradictory  mat- 
ter. 

(Ed.   Note.— For'  other  cases,    see   Evidence,' 
Gent  Dig.  |  453.] 

29.  Appeal  and  Bbbob  «=>877(2)— Be  view- 
Excessive  Vebdict. 

Appellant  cannot  object  to  excessiveness  of 
a  verdict  in  a  personal  injury  case  on  the  ground 
that  the  evidence  shows  that  plaintiff  was  him- 
self negligent,  and  that  the  jury  ought  to  have 
diminished  the  damages  correspondingly,  where 
the  jury  found  in  plaintiffs  favor,  wbiiA  nec«»- 


satlly  acquitted  him  of  the  diargA  of  «oiitr9Hi- 
tory  negligence. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8563,  3664.] 

30.  Damages  &sl32<3)— Excebsivs— Pebson- 

AI,   INJITBY. 

A  verdict  of  $30,000  held  not  excessive  for 
permf^nent  personal  injuries  sustained  by  a  min- 
er aged  26  years,  where  he  was  left  deformed 
and  paralyzed  and  absolutely  helpless. ' 

[Eld.  Note.— For  other  cases,  see  Damages, 
Geht.  Dig.  |  374.] 

Appeal  from  dnmlt  Court,  Lawrence  Ooun- 
ty;    D.  H>  Coleman,  Judge. 

Action  by  W.  B.  OrahaAi  against  the  Cen- 
tral Coal  &  Coke  Company,  tor  personal 
injuries  sustained  by  plalntltr  while  employed 
In  defebdant's  ooal  mine,  resulting  In  pa- 
ralyda,  permanent  injuries  and  deformities 
totally  Incapacltfttlng  plaintiff,  aged  26  years, 
from  any  sort  of  work,  leaving  him  abso- 
lutely helpless,  and  necessitating  constant 
care.  Judgment  of  |30,000  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Ira  D.  O^esby,  of  Ft  Smith,  and  Ponder 
&  Olbson,  of  Walnut  BIdge,  for  appellant 
K  W.  McFarlane,  of  Greenwood,  and  Pace, 
Sea  well  &  Davis,  of  little  Bock,  for  appellee. 

McOULIiOGH,  C.  J.  The  defendant.  Cen- 
tral Coal  &  Coke  Company,  is  a  corporation 
organized  and  existing  under  the  laws  of 
th«  state  of  Missouri,  with  Its  principal  place 
of  business  at  Kansas  City,  Mo.,  and  it  was, 
at  the  time  of  the  occurrence  which  forms 
the  subject-matter  of  the  present  litigation, 
and  Is  now,  engaged  In  operating  coal  mines 
in  the  state  of  Arkansas,  in  one  of  wUdi 
the  plaintiff,  W.  B.  Graham,  was  employed  as 
a  miner,  l^e  plaintiff  received  very  serious 
personal  injuries  while  he  was  shoveling 
coal  in  one  of  defendant's  mines,  the  injury 
being  caused  by  the  falling  of  a  rock  whUA 
bad  formed  a  part  of  the  roof  of  the  room  In 
which  plaintlS  was  at  work.  This  is  an 
action  to  recover  damages  caused  liy  alleged 
negligence  of  the  defendant  In  rendering  the 
working  place  unsafe  without  giving  notice 
to  plaintiff  of  the  change  in  the  condition  of 
his  working  place.  A  trial  before  a  Jury 
resulted  in  a  verdict  in  favor  of  plaintiff  for 
the  recovery  of  a  large  sum  ot  money  as 
compensation  for  his  Injuries. 

The  first  question  presented  Is  whether  or 
not  the  motion  for  a  new  trial  and  the  bill 
of 'exceptions  were  'ffled  In  apt  time  and  acted 
on  by  the  court  so  as  to  bring  before  us  for 
review  the  proceedings  in  the  trial  court 
The  action  was  instituted  and  tried  in  the 
circuit  court  of '  Lawrence  county,  for  the 
Eastern  district,  which  aits  at  Walnut  Bidge. 
The  trial  was  begun  on  October  20,  1918, 
and  was  concluded  on  Saturday,  October  2ljst, 
which  was  the  last  day  of  the  term,  unless 
there  was  an  adjournment  over  to  another 
day  after  the  completion  of  the  term  of  court 
in  another  county,  as  fixed  by  law  to'  begbi 
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on  HoBdar,  October  2Sd.  At  the  request  of 
defendant,  the  oonxt  made  an  order  ailowtng 
defuidast  to  present  its  motion  for  a  new 
trial  witldn  10  days  from  that  date,  and  then 
an  order  of  adjournment  was  taken  oT«r  to 
Monday,  January  29,  1917,  whldi  was  the 
day  flzed  by  law  for  opening  a  term  of  court 
In  Jackson  county,  one  of  the  counties  In  the 
same  judicial  circuit.  Defendant  filed  a  mo- 
tion for  new  trial  with  the  clerk  of  the  Law- 
rence circuit  court  on  October  24tb,  which 
has  nerer  been  acted  on  by  the  court,  and  also 
presented  another  motion  for  new  trial  to 
the  circuit  judge  In  racatlon  on  November 
1st,  after  due  notice  to  plalntlfTg  counsel, 
and  the  judge  made  an  Indorsement  oa  the 
motion  to  the  effect  that  It  was  overruled 
and  granting  an  appeal  to  the  Supreme 
Court,  and  aUowlng  90  days  within  which 
the  bill  of  exceptions  could  be  filed.  That 
motion,  with  the  Indorsement  thereon  of  the 
circuit  judge,  was  filed  with  the  clerk  of  the 
Lawrence  drcnlt  court  on  November  2d, 
and  has  t>een  brought  up  In  the  transcript, 
together  with  the  bill  of  exceptions,  which 
was  filed  within  the  90  days  allowed.  A 
statute  of  this  state  governing  presentation 
of  motI(Hi8  for  new  trial  in  civil  actions  at 
law  contains  the  following  provision: 

"Provided,  that  where  the  verdict  or  declgion 
is  rendered  within  tliree  days  of  the  expiration 
or  adjournment  of  the  term,  a  motion  for  a 
new  trial,  with  an  alternative  prayer  for  ap- 
peal to  the  Supreme  Court  in  case  said  moHon 
be  overruled,  may  be  preaent»l,  upon  reasim- 
able  notice  to  the  opposing  party  or  his  at- 
torney of  record,  to  the  judge  or  diancellor,  or 
his  sncccssor  in  office,  of  the  district  in  wliich 
said  verdict  or  decision  was  rendered,  wherever 
be  may  be  fonnd,  at  any  time  within  tllixty 
days,  from  the  date  of  the  verdict  or  decision, 
and  such  judge  or  chancellor  shall  pass  upon 
said  motion  and  indorse  his  rnling  thereon,  up- 
on the  back  of  the  mbtion,  either  granting  the 
motion  or  overruling  same;  and  if  said  motion 
be  overruled  he  shall  also  indorse  upon  said 
motion,  his  order  granting  an  appeal  to  the 
Supremo  Court  and  his  further  order  specifying 
a  reasonable  time  allowed  in  said  cause  for  ffling 
a  bill  ot  exceptions.  Upon  filing  such  motion 
and  the  judge's  order  thereon,  with  the  clerk  of 
the  court  where  the  cause  is  pending  it  shall 
become  a  part  of  the  records  and  files  of  the 
cause,  and  shall  have  the  same  legal  *  *  * 
effect  as  if  same  had  been  filed  in  term  time, 
as  now  provided  by  law."  Kirby's  Digest,  § 
6218,  as  amended  by  Acts  Of  Hay  81,  1909,  p. 
890. 

[1-3}  The  statute,  prior  to  the  amendment 
jnst  referred  to,  required  that  a  motion  for 
new  trial  be  filed  during  the  term,  except 
on  certain  ground^  not  involved  In  the  pres- 
ent inquiry,  and  the  contention  of  counsel  for 
plaintiff  1b  that  the  amendment,  whereby 
there  was  an  attempt  to  authorisse  a  circuit 
Judge  in  vacation  to  role  on  motions  for  new 
trial,  is  void.  The  argument  is  that  it  is  an 
attempt  to  confer  judicial  power  on  the  Judge 
Instead  of  on  the  court,  and  that  for  that 
reason  the  statute  is  void.  We  do  not  agree 
with  learned  counsel  in  this  contention,  for 
there  has  been  no  attempt  on  the  part  of  the 
lawmakers  to  change  the  source  of  judicial 
pow^r.    Of  coane,i1A«d]!eiiitcoart  innding 


on  the  motion  for  a  new' trial  and  granting 
an  appeal  to  the  Sepreme  Court  acts  judicial- 
ly, but  it  is  witldn  the  power  of  the  Legisla- 
ture to  regulate  the  manner  in  which  that 
power  may  be  exercised  by  the  Judicial  of- 
ficer who  constitutes  the  court.  The  action 
of  the  Judge  pursuant  to  the  terms  of  the 
statute  is,  after  all,  that  of  the  court,  not- 
withstanding the  fact  that  the  authorized  acts 
are  petfonneid  at  other  than  stated  times  and 
place.  In  other  words,  we  think  that  the 
Leglslatuie  may  authorize  the  circuit  judge 
to  act  for  that  court  in  a  Judicial  capacity 
under  any  circumstances  under  which  the 
adversary  parties  could  have  an  opportunity 
for  receiving  notice,  and  that  that  would  be 
the  exercise  of  the  judicial  power  by  the  cir- 
cuit court  created  by  the  Constitution.  There 
is  nothing  in  the  Constitution  of  the  state 
which  requires  that  every  judicial  act  shall 
be  performed  at  a  regular  term  of  the  court. 
The  woly  positive  command  of  the  Constitu- 
tion in  that  respect  is  that  circuit  courts 
"shall  hold  their  terms  in  each  county  at  such 
times  and  places  as  are,  or  may  be,  prescrib- 
ed by  law"  (article  7,  $  12),  which  is  constru- 
ed to  mean  that  there  must  be  at  least  one 
term  of  court  in  a  county  in  each  year.  Par^ 
ker  V.  Sanders,  Judge,  46  Ark;  229.  This  docs 
not  restrict  the  power  of  theLegislatuTe  with 
respeet  to  authorising  the  exetrdse  of  judicial 
power  at  other  times  or  ptaees.  Jones,  Bx 
partem  27  Ark.  849;  Walker  v.  State,  85  Ark. 
386. 

[4-7]  The  next  contrition  of  counsel  is  that 
the  statute  autborices  motions  for  aeiw  trial 
to  be  presented  after  the  end.  of  the  term 
only  in  the  event  that  "the  verdict  dr  dedaitai 
is  rendered  wlthlu  three  da|rs  of  ttie  ex- 
piration or  adjournment  <NC  the  term,"  and 
that  in  this  Instance  there  was  no  final  ad- 
jonmment  until  the  date  to  which  the  court 
adjourned  over,  to  wit,  January  29,  1917. 
It  is  true  that  this  feature  of  the  statute  ap- 
plies only  to  a  final  adjournment  within 
three  days  after  the  return  of  the  verdict  in 
a  given  case,  and  not  to  an  adjournment  over 
to  a  fixed  date.  But  we  are  of  the  opinion 
that  an  adjournment  over  to  a  day  fixed  by 
law  for  the  holding  of  court  in  another  coun- 
ty in  the  same  circuit  is  void,  and  that  the 
term  lapses  by  virtue  of  the  adjournment 
The  attempt  of  the  court  to  adjourn  over  to 
an  Impossible  date  was,  In  other  words,  tan- 
tamount to  a  final  adjournment.  Two  courts 
In  the  same  circuit. presided  over  by  one  judge 
cannot  be  held  on  the  same  day,  and  an  at- 
tempt by  the  judge  of  a  circuit  to  do  that, 
or  even  for  the  I/egislature  to  attempt  to 
authorize  It,  is  futile.  Kven  If  it  were  physi- 
cally possible  for  the  judge  to  reach  both 
places  on  the  same  day,  it  cannot  legally 
be  done,  because  the  law  does  not  take  ftc- 
count  of  different  parts  of  days  in  fixing  the 
time  for  holding  court.  Williams,  Ex  parte, 
69  Ark.  4fi7,  65  S.  W.  711. 

[t]  Tb&  statutes  of  the  abate  provide  that 
&  circuit  ceiift  shaU  canttboe  )&'  sesaton  from 
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day  to  day  tultll  the  business  is  disposed  of 
(Klrby's  Digest,  §  1320),  but  the  court  cannot 
stand  open  from  day  to  day  so  as  to  conflict 
with  the  holding  of  court  in  another  county 
In  the  same  circuit,  and  an  adjoumtuent  with- 
out specifying  a  day  on  which  the  court  wUl 
reconvene  without  Interference  with  the 
courts  in  other  counties  is  void,  and  con- 
stitutes an  expiration  of  the  term.  Roberts 
&  Schaeffer  Co.  v.  Jones,  82  Ark.  188,  101  S. 
W.  165.  Such  is  also  the  effect  of  an  adjourn- 
ment to  a  date  which  conflicts  with  the  hold- 
ing of  another  court. 

[9-11]  Defendant  filed  its  motion  for  new 
trial  with  the  clerk  on  October  24th,  but  Ig- 
nored that  motion  and  presented  a  new  one 
to  the  trial  judge  on  November  1st,  that  be- 
ing the  one  which  was  acted  on  by  the  Judge 
and  made  a  part  of  the  record.  The  manifest 
purpose  of  the  lawmakers  was  to  extend  the 
power  of  a  Judge  acting  as  the  court  on  mo- 
tions for  new  trial  for  a  period  of  30  days 
after  final  adjournment  as  to  cases  in  which 
verdicts  were  rendered  within  3  days  of  the 
adjournment.  This  extension  Is  for  the  pur- 
pose of  enabling  the  coiirt  to  dispose  of  mo- 
tions for  new  trial  in  those  cases  where  In 
the  haste  of  the  dosing  of  the  term  the 
court  had  no  time  to  do  so  before  the  final 
adjournment  The  power  of  the  court  is, 
under  the  statute,  as  complete,  so  'fiir  as 
concerns  the  disposition  of  motions  for  new 
trial,  as  it  the  term  had  not  ended,  and  In 
this  Instance  the  coiirt  could  entertain  a  mo- 
tion for  new  trial  presented  even  though  an- 
other had  been  filed  in  the  oQlce  of  the  clerk 
of  the  court.  In  fact,  the  statute  does  not 
seem  to  contemplate  the  filing  of  a  motion 
with  the  clerk  until  after  It  is  acted  Upon 
by  the  Judge.  The  practice  established  by  the 
statute  Is  to  first  present  the  motion  for  new 
trial  to  the  judge,  and  after  the  latter  has 
Indorsed  his  orders  with  respect  to  granting 
or  overruling  the  motion,  the  granting  of  an 
appeal  to  the  Supreme  Court  and  the  exten- 
sion of  time  for  filing  the  bill  of  exceptions, 
then  the  motion  with  its  Indorsement  is  to 
be  filed  with  the  clerk,  and  thereby  becomes 
a  part  of  the  record  In  the  case.  Tlrfs  case 
falls,  we  think,  within  the  terms  of  the  stat- 
ute, which  it  seems  were  literally  complied 
with,  and  the  motion  for  new  trial  and  the 
bill  of  exceptions  property  bring  before  us 
for  review  the  questions  now  argued  in  the 
briefs. 

[12]  The  defendant  appeared  in  apt  time 
In  the  Lawrence  circuit  court  and  presented 
his  petition  and  bond  for  removal  of  the 
cause  to  the  United  States  District  Court  for 
the  Western  District  of  Arkansas,  and  the 
court  refused  to  grant  the  petition  for  re- 
moval. It  appeared  upon  the  face  of  the 
record  that  the  plaintiff  was  a  citizen  and 
resident  of  Sebastian  county,  which  was  sit- 
uated within  the  Western  district  of  the  fed- 
eral court,  Lawrence  county  being  situated 
In  the  EiMtem  district  of  Arkansas,  and  that 
the  defendant,  a  Missouri  corporation,  was 


tiien  maintaining  a  place  of  business  In  Se- 
bastian county.  Tie  contmtion  of  counsd 
for  defendant  is  that  these  facts  are  suffi- 
cient to  bring  the  cause  within  the  federal 
statutes  which  authorize  a  removal  of  a  cause 
from  a  state  to  a  federal  court  on  the  grounds 
of  diversity  of  dtleenship.  We  have  decided 
to  the  contrary  In  two  cases.  St.  Louis  t 
San  Francisco  B.  Co.  v.  Kitchen,  98  Ark.  507, 
136  S.  W.  970,  50  L.  B.  A.  (N.  S.)  S28,  and 
Chicago,  Rods  Island  &  Pacific  Ry.  Co.  v. 
Smith,  107  Ark.  512,  1S6  S.  W.  ie&  The  de- 
cisions in  those  cases  were  based  on  what 
was  conceived  to  be  the  rule  established  by 
the  Supreme  Court  of  the  United  States  in 
Ex  parte  Wisner,  208  U.  S.  449,  27  Sup.  Ct 
150,  61  L.  Bd.  264,  although  the  decision  in 
that  case  did  not  Involve  precisely  the  same 
facts  as  in  our  cases.  The  Wisner  Case  was 
discussed,  and  Its  force  to  some  extent  im- 
paired In  later  decisions  of  the  Supreme 
Court  of  the  United  States,  whldi  we  dted 
in  our  opinion,  but  we  reached  the  otmcluaioD 
that  the  ImpainoeDt  of  the  force  of  that  de- 
cision was  not  sufficient  to  eliminate  the  point 
thought  to  be  controlling  in  the  cases  before 
us.  There  has  been  no  decision  of  the  Su- 
preme Court  of  the  United  States  on  that 
subject  since  our  former  decisions  were  ren- 
dered, and  we  see  no  reason  to  change  the 
position  we  have  taken  on  the  question.  It 
is  insisted,  however,  that  the  facts  of  the 
present  case  are  a  little  different  from  those 
involved  in  our  former  decisions  In  that  the 
defendant,  although  a  Missouri  corporation, 
was  operating  Its  mines  and  maintaining  a 
place  of  business  In  the  Western  federal  court 
district  of  Arkansas.  That  fact  did  not  dis- 
tinguish the  present  case  from  those  whldi 
we  have  already  decided,  nor  is  It  Important 
where  the  Injury,  which  forms  the  basis  of 
the  cause  of  action,  occurred. 

The  federal  statute  allows  the  removal  of 
a  cause  only  when  It  Is  one  which  could  hare 
been  originally  instituted  in  the  fedexal  court 
of  the  district  where  it  Is  pending  in  the  state 
court,  and  If  it  is  brought  In  the  federal  dis- 
trict, where  neither  the  plaintiff  nor  the  de- 
fendant reside,  It  cannot  be  removed.  It 
Is  immaterial  whether  or  not  the  de- 
fendant may  be  doing  business  In  the  dis- 
trict If  the  doing  of  business  in  the  district 
be  deemed  as  an  equivalent  to  citisenship 
within  the  meaning  of  the  federal  statntc, 
then  the  right  of  removal  would  not  exist  at 
all,  even  If  it  were  In  the  district  of  the  plain- 
tiff's residence.  Our  conclusion,  therefore.  Is 
that  the  circuit  court  was  correct  in  (e> 
fusing  to  grant  defendant's  petition  for  the 
removal  of  the  cause  to  the  federal  court 

The  next  assignment  of  error  Is  a«  to  the 
ruling  of  the  court  in  refusing  to  grant  a  cob- 
tinuanoe  to  allow  further  time  to  procnre  wit- 
nesses, and  also  in  refusing  to  grant  a  shoit 
postponement  during  the  progress  of  the  trial 
to  await  the  coming  of  witnesses,  said  to  be 
en  route  to  attend  the  trial.  Original  process 
In  the  case  was  aerrcd  «n  defleadsnt's  agenls 
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In  Sebastian  oomnty  on  September  16,  IfilA, 
and  tbe  next  tena  of  tbe  Lawrence  drcult 
conrt  for  tbe  Bastem  district  coDvoofld  on 
October  8th.  It  appears  that  oounael  for  de- 
fendant did  not  aecnre  a  copy  oC  tbe  oam- 
plaint  natll  September  26tb,  and  no  iw^Mura- 
tlona  for  tbe  trial  were  apparently  made  be- 
fore tbe  term  began.  The  attorneys  In  tbe 
case  on  both  aides  appeared  on  tbe  first  day 
of  tbe  court  and  defendant's  iietltlon  for  re- 
moral  was  filed  and  presoited  and  was  over- 
roled  on  the  following  day.  On  that  da}- 
counsel  for  defendant  filed  a  motion  for  a 
continuance  of  the  cause  until  tbe  uext  term, 
setting  fmrtb  tbe  {act  that  be  bad  been  en- 
gaged in  trials  In  other  oonrts  almost  con- 
tinuously since  tbe  Institution  of  this  action, 
and  had  had  no  opportunity  to  prepare  for 
tbe  trial  of  the  cause,  and  that  no  witnesses 
bad  been  summoned.  The  names  of  none  of 
tbe  witnesses  were  set  forth  In  the  motion 
for  continuance.  On  the  ocmtrary,  it  was 
stated  In  tbe  motion  that  counsel  bad  not 
been  able  to  see  any  of  the  witnesses  or  to 
ascertain  who  any  ot  them  were,  or  where 
they  resided,  but  that  he  did  not  believe  tbe 
attendance  of  the  witnesses  could  be  obtain- 
ed at  tbat  term  of  tbe  conrt,  as  many  of  them 
lived  over  a  bandred  miles  distant  from  the 
court,  and  that  some  of  them  were  nonresi- 
dents. The  court  overruled  the  motion,  but 
postponed  tbe  trial  until  October  19tb,  on 
which  date  tbe  parties  again  appeared  by 
attorneys,  and  defendant  filed  an  additional 
motion  for  continuance  of  the  cause  la  order 
to  procure  the  attendance  of  a  number  of 
witnesses  whose  names  were  stated  in  the 
petition.  Ail  of  tbe  wltnesseb'  were  residents 
of  Arkansas,  and  most  of  them  of  Sebastian 
county,  exceirt  two,  one  of  whom  was  tem- 
poraiily  absent  from  tbe  state,  and  tbe  other 
resided  in  Oklahoma.  It  was  stated  in  the 
motion.  In  substance,  tiiat  it  was  expected  to 
prove  by  the  absent  vrltnesaes  the  cnstoms 
prevailing  in  the  locality  in  whlc^  the  injury 
ocQorred  with  reject  to  the  duty  of  miiters 
In  keying  their  worsiug  places  in  a  safe  con- 
dition, and  that  in  order  to  do  so  to  place 
props  in  the  roome,  and  watch  from  time  to 
time  while  at  work  to  .prevent  any  of  It  from 
falling,  and  also  tike  duty  of  the  miner  to  call 
on  the  «nplDyer  to  remove  loose  rocks  which 
were  too  heavy  to  be  removed  by  the  mlnws 
themselves.  It  was  not  alleged  In  tbe  motion 
tbat  tbe  witnesses  would  testify  to  any  spe- 
cific fticts  concerning  tbe  injury,  but  tbe  tes- 
timony was  confined  entirely  to  tbe  expert 
knowledge  of  the  witnesses  with  reference  to 
tbe  customs  wblch  contr<ri  tbe  miners,  or  to 
wtiich  they  usually  conformed  in  performing 
their  work  in  the  mines,  lairee  of  tiie  wit- 
neses  had  held  the  official  position  of  state 
mine  inspeofeor,  (me  of  tiiem  being  tben  tbe 
incmnbent  of  tbat  offlos.  Five  of  itbe  wit- 
nesses were  employte  of  the  defendant  at 
that  time.  Ttie.  wUaewws  aamed  iv  titt  to- 
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lAicatlon  bad  been  sanuaoned,  but  their  tes- 
timopy  tended  to  show  that,  the  men  bad 
previously  announoed  tbsir  purpose  of  not  at- 
tending the  trial  for  tbe  reason  that  tbe  de- 
fendant had  not  made  any  provision  for  their 
expenses.  It  appears  also  from  the  evid«ice 
adduced  on  the  hearing  tbat  during  tbe  in- 
terim between  tbe  postponement  and  the 
date  of  the  trial,  oounsel  for.  defendant  had 
an  interview  with  the  witnesses  at  his  offloe 
In  the  city  of  Ft.  Smith,  and  that  statements 
had  been  taken  from  some  of  the  witnesses  in 
tbe  case,  and  one  of  the  witnesses  summoned 
by  defendant,  one  Walker,  vr&s  in  attendance 
at  tbe  trial.  He  was  tbe  only  eyewitness 
summoned  by  defendant  It  was  also  shown 
tiiat  when  the  court  made  the  order  of  post- 
ponement on  October  lOtb  one  of  the  counsel 
for  i>lalntifr  In  open  court  announced  to  de- 
fendant's attorney'  that  he  would  waive  no- 
tice of  tbe  taking  of  depositions  and  join  tbe 
defendant's  attorney  at  any  place  where  he 
deedred  to  go  to  take  the  d^msltlons  of  the 
witnesses. 

{13]  The  court  was  warranted  In  drawing 
-the  inference  that  defendant  had  done  noth- 
ing toward  getting  ready  for  trial  except  to 
interview  the  witnesses,  and  cause  subpoenas 
to  be  issued  for  them.  'Kiere  was  no  prep- 
aration made  at  all  for  the  taking  of  deposi- 
tlons  of  the  witnesses  who  could  not  attend. 
Tbe  drcnmstancea  tend  to  show  an  effort 
rather  to  postpone  the  trial  than  to  get  ready 
for  it,  and  we  cannot  see  that  the  court 
abused  the  discretion  vested  In  It  in  such  mat- 
ters \Tben  It  refused,  under  those  circum- 
stances, to  further  postpone  the  trial  of  the 
case.  It  Is  true  that  the  defendant  was  call- 
ed on  to  defend  Its^  nearly  300  miles'  by 
usual  route  of  railroad  travel  from  the  scene 
of  the  Injury  set  forth  In  the  complaint 

[14]  But  even  tf  the  defendant  could  not 
be  held  to  any  degree  of  negligence  In  pre- 
paring for  trial  before  the  petition  of  re- 
moval of  the  caase  was  overruled,  we  are  un- 
able to  see  that  It  constitiited  an  abuse  Of  dis- 
cretion for  tbe  court  to  limit  tbe  time  of 
preparatMO  thiereafter  to  10  days.  There 
were  very  few  eyewitnesses  to  the  injury,  and 
all  of  them  were  pxes«it  and  testified  In  the 
trial.  It  was  only  expert  testimony  tbat  de- 
fendant dddred,  'and  it  is  improbable  tbat  de- 
fendant bad  any  difficulty  in  finding  and  pro- 
curing tbe  attendance  oC  witnebses  In  the 
Arkansas  coal  fluids  whldi  are  being  operated 
la  Sebastian  county  where  this  injury  oc- 
curred. If  defendant  desired  to  obtain  ex- 
pert testimony  from  witnesses  holding  offi- 
cial positions  or  those  who  had  formerly  held 
such  poBltlonB,  extratnrdlnaiy  effort  should 
have  been  resorted  to  to  procure  aueb  testi- 
mony, and  without  waiting  until  tbe  last 
moment  to  determine  wbti;her  or  not  it  would 
be  convenient  for  those  witnesses  to  attend 
the  place  ot  trial. 

Ibe  iotnxlHction  of  teotinMqy  at  the  taial 
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was  concluded  about  10  o'clock  on  Friday, 
October  2l8t,  and  counsel  for  appelant,  after 
announcing  to  the  court  that  he  had  no  other 
witnesses  to  Introduce,  stated  that  he  bad  at- 
tempted to  procure  the  attendance  of  other 
witnesses  (without  naming  them),  and  was  th- 
formed  tbat  those  witnesses  were  en  route 
to  the  place  of  trial  and  had  reached  Little 
Bock  on  that  morning,  but  that  the  train  on 
i^hlch  they  were  expected  to  travel  to  Wal- 
irat  Ridge  was  1  hour  and  20  minutes  late. 
fle  stated  that  he  had  been  unable  to  procure 
the  attendance  of  any  of  the  witnesses  who 
were  embraced  In  his  motion  for  c<mtinnance 
of  the  cause,  but  had  procured  other  witness- 
es, but  had  not  seen  the  witnesses  and  did 
not  know  what  their  testimony  would  be.  It 
Is  not  definitely  stated  In  the  record  when  the 
train  was  expected,  but  defendant's  motion 
was  to  postpone  until  the  1  o'clock  train 
came  In — ^whether  that  meant  that  1  o'clock 
was  the  hour  the  train  was  expected  to  Arrive 
according  to  schedule,  or  according  to  the  de- 
lay the  record  does  not  show.  At  any  rate, 
there  was  a  request  for  postponement  until 
the  afternoon.  The  court  announced  that  the 
request  would  be  denied  on  account  of  the 
dosing  of  the  term  on  that  day.  The  jury 
was  then  sent  out  from  the  courtroom,  and 
Counsel  on  both  sides  proceeded  with  their 
requests  to  the  court  for  Instructions,  and  aft- 
er that  was  done  counsel  for  defendant  re- 
newed his  request  for  a  postponement  antll 
afternoon,  and  stated  what  he  believed  he 
could  prove  by  the  witnesses  concerning  the 
duly  of  plaintiff  to  make  examination  In  his 
working  room.  The  court  again  overruled 
the  requests,  and  stated  that  the  remaining 
time  of  the  term  of  court  was  too  short  to 
admit  of  further  postponement;  It  being  then 
after  11  o'clock.  The  trial  was  proceeded 
with  and  concluded  during  the  afternoon,  re- 
sulting, as  before  stated,  in  a  verdict  In  flavor 
of  plaintiff.  It  does  not  appear  from  the  rec- 
ord whether  or  not  the  witnesses  ever  ar- 
rived at  Walnut  Ridge. 

ril,  II]  It  was  proper,  of  course,  ft>r  the 
court  to  take  Into  consideration  the  possibil- 
ity of  a  postponement  carrying  the  cause  over 
beyond  the  last  day  of  the  term.  It  Is  true 
the  court  could  have  adjourned  over  to 
another  day  beyond  the  sitting  of  the  court 
in  some  other  county,  and  then  called  the 
jury  bade  to  conclude  the  trial,  but  it  might 
well  be  thought  that  such  an  Interruption 
would  work  great  Inconvenience  to  all  par- 
ties connected  with  the  trial,  and  that  It  was 
not  advisable  to  postpone  the  final  considera- 
tion of  the  canse  by  the  Jury  for  several 
weeks,  when  the  effect  of  the  testimony  or 
argument  of  counsel  would  be  obliterated 
from  their  minds.  The  circumstances  at  least 
presented  a  question  for  the  exercise  of  the 
■oonrt's  discretion.  Sinai  the  court  had  cor- 
rectly decided  that  the  defendant  had  not 
exercised  proper  diligence  t«  get  his  witness- 


es there  for  the  trial,  it  follows  that  there 
was  no  error  in  refusing  to  postpone  tlie  trial 
for  even  a  few  hours  on  the  last  day  of  the 
term.  Our  oonduslon,  therefore,  is  ttaat  no 
abns«  of  dlscreti(M)  on  tb»  part  of  the  court  ! 
appears  in  overruling  the  original  motion,  or 
the  request  for  postponement  mi  the  day  of 
the  trial. 

[17,  It]  Hie  evidence  was  sufficient  to  sus- 
tain the  verdict  The  miners  worked  to- 
gether In  pairs — two  of  them  working  in  a 
room — and  as  the  taking  down  of  coal  con- 
stantly changed  the  condition  of  the  rooms  j 
in  the  mines  and  renders  them  dangerous 
from  time  to  time,  It  Is  necessarily  the  duty 
of  the  miners  themselves  to  make  their  work- 
ing places  safe.  The  statute  requires  the 
owners  or  operators  of  the  mines  to  fumlfih 
props  to  support  the  roof,  but  it  is  the  duty 
of  the  miners  to  call  for  the  props  when  need- 
ed and  to  put  them  in.  The  evidence  in  the  | 
present  case  shows  that  plaintiff  and  oae 
Walker  were  working  together  In  a  room, 
and  on  Friday  afternoon  of  a  certain  we^ 
In  January,  1916,  a  large  rock  forming  a  part 
of  the  roof  of  the  room  in  which  they  were 
working  partially  fell  down.  This  resulted 
from  the  taking  down  of  coal.  The  slab  of 
rock  was  about  IS  feet  long,  6  feet  vride  and 
15  or  16  inches  thick,  and  It  was  necessarily 
very  heavy.  When  It  fell  the  large  end  rest- 
ed on  a  stratum  of  coal,  and  the  small  end 
at  the  roof  was  supported  by  props.  This 
left  the  heavy  rock  lying  in  a  slanting  twsi- 
tlon  with  the  smaller  aid  elevated  -to  the 
roof  with  props  under  it  The  rock  had  been 
gradually  coming  down  for  some  time  when 
it  fell  into  that  XKMdtlon,  but  still  rested  on 
the  props  which  the  plaintiff  and  his  com- 
panion had  pot  under  the  toot.  It  was  the 
business  of  the  miners  to  take  down  tlie  coal, 
ahd,  of  course,  they  were  required  to  take  no- 
tice of  the  fact  that  the  rock  had  fkllen. 
vrtaoi  they  did.  It  was  dark  In  the  working 
place,  and  the  light  ft'om  the  miners'  lamps 
was  all  that  they  had  to  furnish  light  daring 
their  work  and  in  examination  of  the  condi- 
tion of  their  room.  Saturday  moraing,  when 
plaintiff  and  his  fellow  worker  returned  to 
work,  they  discovered  the  fallen  rock,  and 
made  '  careful  examination  to  determine 
whether  or  not  It  was  suffldetitly  secure  to 
justify  them  in  working  around  it,  and  aft- 
er a  careful  exainlnation  they  dedded  It 
was  safe  to  proceed  with  thdr  work,  and  did 
so.  Ttie  rock  was  too  large  to  be  removed 
otherwise  than  by  being  blown  to  pieces-  with 
dynamite,  and,  as  the  miners  only  used  Mack 
powder  for  blastiinr  in  the  mines,  they  had  do 
dynamite  to  use  In  blowing  down  the  rock. 
They  worked  in'  the  room  about  the  fiillen 
rock  all  day  Saturday,  and  left  the  to&k  In 
that  condition  when  they  departed  from  the 
mines  at  the  dose  af  the  day's  work.  Xbey 
did  not  return  to  work  Monday  on  acnmnt 
o£  water  being  tatib»  mine,  but  returned  tn 
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work  am  Otetedaiisr  moniliig.  On  Saturday 
they  asked  the  representative  of  the  mine 
owner  to  fumtsh  them  with  dynaailte  wtfh 
which  they  could  blow  down  the  rock;  bub 
that  was  refaaed.  The  foreman  «iid  the  man 
denominated  the  "rock  boas"  decided  on  Snn- 
day  afternoon  to  blow  down  the  rocSc  "wltli 
dynamite,  and  they  sent  two  men  into  the 
mine  for  that  poTpoae.  The  men  carried 
eight  sticks  of  dynamite  and  placed  them  on 
top  of  the  rock,  five  near  th6  center  and  the 
other  three  near  fhe  end  of  the  rock  where 
It  was  resting  on  the  props,  and  after  light- 
ing the  fuse  they  departed  from  the  mine 
wltbout  waiting  to  ascertain  the  effeoit  of 
the  blast,  which  went  off  without  In  fact 
breaking  down  the  rock. .  yipea  the  plaintiff 
and  bis  OHnpanlon  returned  to  the  mine,  and 
to  tbelr  working  roon^  Tuesday  morning 
they  observed  that  the  rock  was  apparently 
In  the  condition  they  had  left  it  the  Saturday 
afternoon  before.  FlalntUF  testifled  that  he 
did  not  know  that  an  effort  had  I>e«i  made 
to  blow  down  the  rock,  and  th^e  is  no  bes- 
tlmony  Is  the  record  sliowlng  that  he  did  In 
fact  know  It.  No  witnesses  testifled  tliat  he 
was  told  of  It.  Walker,  the  other  man  work- 
ing with  plaintiff,  knew  that  an  effort  had 
been  made  to  blow  down  the  rock,  bnt  be  41d 
not  inform  bis  companion  of  that  fact.  Floin- 
tiff  testifled  that  he  and  bis  companion  ex- 
amined the  rtok  the  best  they  oonld  in  the 
dim  light  of  the  pit  lamps,  wMdti  was  all  the 
ll^ht  tbe^  had'  available,  and  that  th6y  made 
such  examination  as  could  be  done  under  those 
circumstances.  After  making  an  examina- 
tion of  the  rock,  and  finding  It  apparently  se- 
cure, and  In  the  same  condition  It  was  when 
they  left  the  mln^  Saturday  afternoon,  they 
proceeded  to  work,  and  the  rock  fell  ddwn, 
throwing  out  the  props,  one  of  which  Struck 
plaintiff  and  InfllcteJl  an  injury,  which  the 
testimony  shows  conclusively  Is  permanent. 
Xow,  it  Is  conceded  that. the  duty  rests  up- 
on the  miner  to  make  his  working  place  se- 
cnre  as.  it  becomes  more  dapgerous  from  Ume 
to  time  as  the  coal  Is  removed,  but  plaintiff 
asserts  the  right  to  recover  damages  on  thu 
ground  that  without  bis  knowledge  his  em- 
ployer had  rendered  the  working  place  In- 
secure, and  that  it  constituted  negligence  to 
put  in  a  load  of  dynamite  and  attempt  to 
blow  down  the  rock  without  exercising  care 
to  ascertain  the  r^ult  of  the  blast,  and  to 
inform  plaintiff  of  the  change  in  the  condi- 
tion of  his  working  place.  Wo  ace  of  .the 
opinion  that  a.  cause  of  acUon  is  stated  in 
tbe  eoDoplalnt  and  naade  out  }fs  the  pvidepce. 
There  is  no  charge  of  negligence  on  the  part 
of  defendant  invAlved,  In  failing  to  .-Uow 
down  ttie  rock,  or  in  the  method  of  putting  In 
the  4Aaree  ol  dynamite.  T^e  court  by  an 
instmctiiMi  took  those  questions-  tram,  tbm 
jury,  and  Boimiltted  solely  the  question:  Of. 
negrligenoe  in  falling  tb,  warn  the  plaintiff  o£ 


tUe'lBoreasea  dangdr  by mMoa  o^  tbe  at>- 
tempt  to  blast  down  the  rock. 

It  iK  oontanded'  that  the  cbarge  of  negli- 
ge&oe  refelred  tio  is  not  clearly  set  out  In  the 
oomplalnt,  bnt  we  think  that  the  language  of 
the  complaint  is  saffloient  to  constitute  a 
charge  of  nOgUgenoe  ta  that  raspecC  and  the 
proof  on  tbe  part  of'  the  plaintiff  was  direct- 
ed solely  to  that  charge.  It  follows,  there- 
fore, that  there  Was  snlBcneBt  eviden(»  to 
smteln  tbe  verdict 

[Mi]  Tbert!  are  nhinerous  assignments  Of 
errot"  with  respect  to  the  Instruetlons  given, 
and  some  of  those  requested  by  the  defendant 
wlilch  were  refused.  In  the  first  place  specif- 
ic objection  was  made  to  the  first  instruc- 
tion, given  at  ttae'.lnstance  of  the  plaintiff, 
wMch  in  substance  limited  the  plaintiff's 
right  to  recoveiy  to  the  finding  of  ftiet  by 
the  Jury  tliatt 

"He  did  not  know  that  dynamite  had  been  ex- 
ploded on  said  rock,'  If  any,  or  could  not  have 
known  of  this  by  the  use  of  ordinary  care  on 
his  part,  and  that  he  was  unaware  of  tho  un- 
safe, defective,  and  dangerous  condition  of  said 
rock." 

Defendant  asked  that  the  instruction  be 
modified  so  as  to  insert  the  words  "and 
inspectton"  after  the  words  "ordinary  care," 
so  aa  to  read  "ordinary  care  and  inspection 
on  bis  part"  We  think  that  the  term  "ordi- 
nary core"  was  the  ai>proprIate  one  to  use, 
and  it  correctly  measored  the  duty  of  the 
plaintiff  wltu  r«ep«ct  to  his  own  safety. 

[21]  It  was  a  qneotion  for  tbe  jury  under 
the  circumstances  as  to  what  constituted 
ordinary  carsv  and  how  and  to  what  extent 
an  inspection,  aheald  hftv«  been  made  in  or- 
der to  secure  safety.  It  was  the  doty  of 
idolntlff  to  make  his  own  working' plac6  safe, 
but  he  was  not  bound  to  anticipate  negligent 
acts  of  his  employer  in  rendering  his  work- 
ing place  additionally  insecure  without  no- 
tice to  him.        ... 

[JT]  Bn-or  is  assigned  in  the  court's  re- 
fusal to  give  instruction  C,  which,  told  the 
jury,  in  substance,  that  the  duty  of  defend- 
ant, as  master,  to  furnish  its  servants  a  rea- 
sonably safe  place  to  work  should  not  ap- 
ply to  this  case.  This  instructioai  was  cor- 
rectly refused,  because  it  might  have  mis- 
led the  inry,  for  it  was  ,the  duty ,  of  the 
noasteir  to  refrain  from  any  act  which  would 
render  'tha  working  plane  more  liisecare,  or 
in  taking  any  steps  which  might  render  it 
more  insecure  without  warqlng  plaintiff.  In 
that  respect  the  duty  rested  «d  the  defendant 
to  contribote  toward  making  the  woiklng 
place  safe,  and  the  instruction  was  properly' 
refused,  because,  it  might  have  been  con8ider^ . 
ed'  a«  being  in  a»fllct  with  that  Idea. 

The  real  issues  in  the  case  were  correct-'' 
ly  submitted  to  the  jury,  1.  «••  to  determine 
wtiether  or  not  the  place  was  rendered  in- 
secure by  the  abortive  effort  to  blow  down 
the  rock  with  dypamlte,  and  'ychether  It  con-, 
stltuted  negligence  under  those  drcumstanon 


Digitized  by 


Google 


198  SOUTHWE!eT£IK.K  BBPORTEB 


lAA. 


es  for  otber  semmta  of  defendant  ti>  talU 
to  warn  plalntifF  of  the  added  danger. 

[221  Tbere  was  no  error  In  refusing  ta>  gire 
requested  Instruction  D,  whleb  told  the  Jury 
that  there  was  no  evidence  to  sustain  the 
charge  of  negligence  on  the  part  of  defendant 
In  failing  to  tear  down  the  rock  after  the 
same  had  been  dynaixdted  and  thereby  be- 
came Insecure. 

The  court  gave  an  Instruction',  at  defend- 
ant's request,  telling  the  Jury  that  there  was 
no  charge  involved  on  the  part  of  defendant 
for  improperly  firing  the  dynamite  or  at- 
tempting to  blow  down  the  rock,  and  that 
there  was  no  liability  against  defendant  from 
the  fact  that  the  explosion  did  not  tear  down: 
the  rock,  and  that  sufficient  dynamite  was 
not  used  to  tear  it  down.  That  laatruction 
embraced  all  that  defendant  was  entitled  to 
on  the  subject,  and  It  would  have  been  an 
improper  encroachment  on  plaintiff's  right  of 
action  to  have  told  the  Jury  that  they  could 
not  consider  the  fact,  for  any  purpose,  that 
the  defendant  had  failed  to  tear  down  the 
rock. 

[23]  Instruction  F,  requested  by  defendant, 
would  have  told  the  Jury  unqaaUfiedly  that 
it  was  the  duty  of  plaintiff,  under  {01  ditmm- 
stances,  to  protect  himself  from  die  fall  of 
rocks  in  the  room,  and  the  court  ptoipeTly  re- 
fused to  give  It,  for  it  was  erroneous,  when 
applied  to  the  particular  issuer  in  the  case, 
whether  or  not  the  defendant  was  ne^lgent 
in  failing  to  warn  plaintiff  ot  change  in  the 
condition  dtirtng  the  time  he  was  out  of 
the  mine. 

It  is  earnestly  Insisted  that  the  court  erred 
la  refusing  to  give  instruction  K,  whlcta  reads 
as  follows: 

"If  the  jury  believe  from  the  evidence  that 
plaintiff  and  his  partner,  Walker,  placed  shots 
in  their  working  place,  which  wore  fired  Fri- 
day night;  that  when  they  returned  to  work 
Saturday  morning  they  fonnd  the  rock  which 
afterwards  fell  upon  plaintiif  partly  down,  ene 
end  being  on  top  of  the  bottom  bench  of  eoal, 
the  other  held  up  and  supported  by  timbers; 
that  they  worked  in  said  room  and  around  this 
rock  Saturday ' removing  coal;  that  when  they 
left  Saturday  they  put  shots  in  their  working 
place,  which  were  fired  before  they  returned 
to  work  Tuesday  morning;  that  a  dynamite  shot 
had  been  exploded  on  top  of  the  roek  between 
the  time  they  quit  work  Saturday  and  resum*' 
ed  work  Tuesday,  but  plaintiff  did  not  know  of 
this;  that  the  rock  was  apparently  in  the 
same  position  it  was  on  Saturday,  but  plaintiff 
looked  at  tlie  rock,  but  did  not  sound  it;  thar 
plaintiff  and  bis  partner  continued  to  work 
about  and  around  the  rock,  removing  the  coal 
that  had  been  loosened  by  previous  shots,  until 
the  rock  fell;  and  that  in  consequence  of  the 
conditions  herein  set  out,  if  proven,  and  tlie 
progress  of  the  work  as  shown  by  the  evidence, 
the  condition^  as  regards  an  increase  or  lessening 
of  safety  were  changing,  so  that  the  jiii-y  are 
unable  to  determine  what  caiused  the  rock  Go 
fall — then  plaintiff  cannot  recover. 

"And  you  are  further  instructed  that  in  such 
working  place  and  under  thp  cirpurastances  and 
conditions  herein  set  out,  if  shown  by  tb*'  evi- 
dence, the  doctrine  that  the  defendant  should 
use  ordinary  care  to  furnish  plaintiff  a  reason- 
ably safe  place  to  work  does  not  apply,  bnt  be 
■asiimed  the  risk  of  aU  danger  of  wbAeb  lie 


knew,  or  worald  hove  known  by  dM  exoreiaa  oC 
ordinary  care  on  his  part." 

[2i]  The  vital  part  of  the  first  paragTapb 
at  diat  iastrttctlon  t»  wlwre  It  stated  that  if 
the  jury  were  "unable  to  determine  what 
caused  the  look  to  faU,  then  plaiBtlCf  can- 
not recover";  and  it  was  fully  covered  by 
Instruction  numbered  10,  which  the  court 
gave  at  defendant's  request. 

L2t]  The  last  paragraph  ot  instruction  E 
was  erroneous  because  it  invaded  the  prov- 
ince of  the  jury  in  stating  as  a  matter  of 
law  that  under  the  circumstances  recited  the 
defendant  owed  no  duty  to  its  servants  to 
make  the  working  place  safe,  and  tbat  the 
servants  asstmied  the  risk  under  those  cir- 
cumstances. 

In  other  instructions  given  at  the  Instance 
of  defendant,  as  well  as  those  asked  by  plain- 
tiff, the  Jury  were  toW  tfcat  it  was  necessary, 
in  order  tot  the  plaintiff  bo  recover,  to  Sist 
find  that  the  dynamiting  of  the  rock  caused 
it  -to  fall  at  the  time  plaintiff  received  his 
injury,  and  not  the  digging  out  of  the  coal, 
and  that  the  jury  could  not  resort  to  con- 
jecture in  tnrder  to  arrive  at  a  condusioa 
on  that  issne. 

The  Jury  were  also  told  that  the  plaintiff 
could  not  recover  unless  be  exercised  ordi- 
nary care  to  determlae  whether  or  not  the 
rock  waa  Insecure  at  the  time  he  went  to 
work  Tuesday  momtng. 

[26,  27]  Another  instruction  asked  by  the 
defendant  would  have  told  the  Jury  that  no- 
tice to  his  companion  Walker  of  the  fact 
that  the  dynamite  had  been  used  fteed  the 
defendant  of  any  charge  of  negligence,  but 
we  think  the  instrucUoo  was  properly  refus- 
ed, for  defendant  owed  the  duty  to  plaintiff 
to  eserdse  ordinary  care  to  inform  him  of 
the  Increased  danger,  and  it  was  a  question 
for  the  jury  to  determine  whether  or  not 
it  was  sufficient  In  the  exercise  of  ordinary 
care  to  inform  only  one  of  the  men  working 
In  the  room.  There  were  other  refused  re- 
quests for  Instructions,  but  we  find  no  error 
In  any  respect 

[2t]  There  is  an  Assignment  In  regard  to 
the  ruling  of  the  court  in  permitting  plain- 
tiff tb  Interrogate  witness  Walker  on  cross- 
exnralnatlon  concerning  a  p^rt  of  a  fbmier 
written  statement  mode  concerning  the  in- 
jury. Walker  was  introduced  as  a  witness 
by  the  defendant,  and"  on  cross-exarnlnntioo. 
after  the  witness  had  been  examined  concern- 
ing the  former  statement,  the  plalntlir  read 
to  the  Jury  a  part  of  the  statement  whlrti  re- 
lated to  whether  or  not  he  (witness  Walker) 
bad  told  the-  plaintiff  about  the  men  gofng  In- 
to the  mine  Sunday  fOr  the  purpose  of  blow- 
ing down  the  rock,  or  whether  plaintier  was 
in  hearing  distance  and  heard  the  conversa- 
tiea  of  the  witness  with  the  m«i  irtieB  it 
WHS  stated  tbat  they  had  been  into  tbe  mine. 
Utflendant  lotlsted  on  havtog  the  x«m*lnder 
of  the  statement  read  to  fta  Jury,  hot  it  is 
BiQXtnmt  taiat  thvruutader  of  the  atatemeoc 
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contained  no  contradlctiMrr  matter,  and  It 
was  ImmatarlaL  The  caaij  material  part  of 
ttx»  statement  was  that  which  relataA  tG  the 
questloa  of  notloe  to  the  plalntlfC,  and  w» 
think  the  court  committed  no  error  In  con- 
flnlBg  the  testimony  to  that  part  of  it. 

[29,  SO]  The  Jury  awarded  a  very  larfe  som 
as  damages,  bnt  the  only  attack  made  on  the 
excessiveness  of  the  verdict  U  that  the  evi- 
dence shows  that  the  lalodntUC  was  lUmBfllC 
negligent,  and  that  the  jury  ought  to  have  di- 
minished the  damages  oorrespondlngly.  The 
answer  to  that  is  that  the  question  of  con- 
trlbntoiy  negligence  was  submitted  to  the 
jury,  and  there  was  a  finding  in  favor  of 
plalutiff,  which  necessarily  acquitted  him  of 
any  charge  of  contributory  negligence.  The 
evidence  was,  we  think,  sufficient  to  justify 
the  assessment  of  damages  made  by  the  jury. 

We  find  nothing  in  the  record  which  con- 
stltntes  error  calling  for  a  reversal  of  the 
cause,  so  the  judgment  is  affirmed. 


GOULD  V.  FBOST  et  aL 
(Supreme  Court  of  Tennessee.    June  20,  1917.) 
Meceakics'  Liens  «=96S— Mabsied  Women — 

HtTECT  OF   MAKBIED   WOMEN'B  ACT. 

Tinder  Married  Women's  Act  (Laws  1913,  c. 
26),  effective  January  1,  1914,  removing  cover- 
ture disabilities,  the  mechanic's  lien  created 
by  Shannon's  Code,  {  3531,  attaches  to  a  wife's 
general  or  separate  estate  as  if  she  waa  un- 
married without  complying  with  section  3532, 
providing  that  a  lien  attaches  when  the  con- 
tract was  made  with  the  wife  and  evidenced  by 
a  writing  signed  by  her. 

rBd.  Note. — For  other  cases,  see  Mechanics' 
liiens.  Cent  Dig.  i  83.] 

Appeal  from  Chancery  Court,  Shelby 
County;    Francis  Fentress,   Chancellor. 

Mechanics'  lien  proceedings  by  N.  C.  Gould 
against  Mrs.  L  K.  Frost  and  others.  The 
Court  of  Civil  Appeals  granted  a  writ  of 
certiorari  and  the  named  defendant  appeals. 
Affirmed. 

Baxter  Ware  and  T.  E.  Bell,  both  of  Mem- 
phis, for  appellant.  6.  P.  Itouglass,  of  Mem- 
phis, for  appellee. 

LANSDEN,  J.  This  blU  was  filed  to  en- 
force a  mechanic's  lien  against  the  property 
of  a  married  woman.  About  March  14,  1914, 
the  residence  of  Mrs.  I.  N.  Frost  was  de- 
stroyed by  fire.  It  was  insured,  and  she 
collected  the  Insurance  money  on  the  burned 
residence.  Her  then  husband.  Dr.  I.  N. 
B'rost,  made  a  contract  with  the  complainant 
to  rebuild  the  burned  house.  In  making  the 
contract  Frost  was  acting  as  the  agent  of 
his  wife.  She  was  at  the  bouse  a  number  of 
times  while  it  was  being  rebuilt,  and  gave 
directions  for  its  rebuilding.  There  is  an 
•inpaid  balance  due  complainant  of  $286.50. 


^QMir»  to  DO-  datni  ot  a.  eon^met,  iO'  wrltia^; 
with  Mrs.  Freat.  Whfla  it  Is  not  material, 
it  can  be  stated  tbat  Dr.  Frost  and  his  wife 
vMore  divorced  before  the  house  was  rebuilt. 
and  she  lnt«(i«uuriled  with,  the  defendant 
Morgan. 

Xhe  sectioae'  of  the  Cede  gsantlng  a  me- 
chanic's Ucn,  in  80  far  as  they  axe  material 
to  this  eontxoveny,  am  as  fottowK 

"SS81.  Vhoe  shaU  be  a  lien,  apoai  any  let  of 
ground  or  tract  of  land  upon  which  a  bouse 
baa  been  constructed,  built,  or  repaired,  or  fix- 
tures or  machinery  furnished  or  erected,  or  im- 
provements made,  by  special  contract  with  the 
owner  or  his  agent,  in  fitvor  of  the  mechanic 
or  undertaker,  founder  or  machinist,  who  docs 
the  work  or  any  part  of  the  work,  or  furnishes 
the  materials  or  aiyr  part  of  the  materials,  or 
puts  thereon  any  fixtures,  machinery,  or  ma- 
terial, either  of  wood  or  metal,  and  in  favor  of 
all  persons  who  do  any  portion  of  the  work 
or  furnish  any  portion  of  the  material,  for  the 
building  contemplated  in  this  section. 

"3S32.  The  lien  given  by  the  last  section  shall 
apply  to  and  embrace  within  its  provisions  the 
lands,  both  separate  and  general  estate,  of  femes 
covert,  when  the  contract  is  made  with  the  wife 
whose  land  is  sought  to  be  charged  with  the 
lien,  and  evidenced  by  a  writing  signed  by  her." 

The  Married  Women's  Act  Is  as  follows: 

"A  bill  fbr  an  act  to  be  entitled  'An  act  to  re- 
move disabilities  of  coverture  from  married  wo- 
men, and  to  repeal  all  acts  and  parts  of  acts  in 
conflict  with  the  provisions  of  this  act' 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee,  that  mar- 
ried women  be,  and  are,  hereby  fully  emancipat- 
ed from  all  disability  on  account  of  coverture 
and  the  common  law  as  to  the  disabilities  of 
married  women  and  its  effect  on  the  rights  of 
the  property  of  the  wife,  is  totally  abrogated, 
and  marriage  shall  not  impose  any  disability  or 
incapacity  on  a  woman  as  to  the  ownership,  ac- 
qnisition,  or  disposition  of  property  of  any 
sort,  or  as  to  her  capacity  to  make  contract 
and  do  all  acts  in  reference  to  property  which 
she  could  lawfully  do  if  she  were  not  married ; 
but  every  woman  now  married,  or  hereafter 
to  be  married,  shall  have  the  same  capacity  to 
acquire,  hold,  manage,  control,  use,  enjoy,  and 
dispose  of,  all  property,  real  and  personal,  in 
possession,  and  to  make  any  contract  in  refer- 
ence to  it  and  to  bind  herself  personally,  and 
to  sue  and  be  sued  with  all  the  rights  and 
inddents  thereof,  as  if  she  were  not  married." 

This  act  took  effect  January  1<  1914,  prior 
to  the  letting  of  the  contract 

This  act  has  been  construed  in  Parlow  v. 
Turner,  132  Tenn.  339,  178  S.  W.  766;  Knox- 
vllle  Railway  &  Light  Co.  v.  Van^Ider,  132 
Tenn.  487,  178  8.  W.  1117,  L.  B.  A.  1916A, 
Ull;  Chattanooga  v.  Carter,  132  Tenn.  609, 
179  S.  W.  127. 

An  examination  of  the  foregoing  author- 
ities will  disclose  that  the  Married  Women's 
Act  is  a  remedial  one.  Intended  to  remove 
from  married  women  the  disability  of  cov- 
erture. It  la  manifest  from  section  3532, 
supra,  that  the  Legislature  Intended  to  ob- 
viate in  the  particular  Instance  given  the 
"disability  of  coverture"  and  prescribe  the 
manner  In  which  this  could  be  done.  Sec- 
tion 3531,   supra,    gives   the   lien — that   is. 


»ror  other  ea«M  •••  lane  topic  and  KBT-NUIIBBR  In  ail  Kvy-Nuinbered  DlgwU  and  Indexes 


Digitized  by 


Google 


9W 


186  SOUHHWBSTBKN  RBPORTEB 


CCena. 


creates  the  rf{^t — npeo  any  lot  of  grouod  or 
tract  of  land  upon  whldi  a  house  has  been 
C(Mi8tmcted  br  special  contract  with  the  own- 
er or  agent  in  faror  of  the  mechanic  or  like 
who  does  the  work  or  famishes  material, 
etc.  So  we  think  the  difference  between  the 
two  sections  was  occasioned  by  the  disabil- 
ity of  covertnre  under  which  married  ^omen 
were  at  the  time.  The  Married  Women's 
Act  emaadpated  them  oompletely  ao  far  as 


this  diaaUIlty  Is  ooocemed,  and  leaves  tbem 
In  the  exact  status  of  an  unmarried  wmnan. 
Henoe  we  hold  that  section  8SS1.  slnoe  the 
passage  of  the  ICanrled  Women's  Act,  gives 
the  lien  there  created  upon  the  lands  owned 
by  the  married  women  whether  It  be  tbelr 
general  or  separate  estate.  The  Ooart  of 
Olvll  Appeals  took  the  same  view.  n>e  writ 
of  oertloiari  having  been  beretotoie  granted, 
ita  action  la  affirmed. 
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FOWLER  et  A  r,  STA.TB.     (No.  4666.) 

(Court  «t  Oriminal  Appeals  of  Tezaa.    June  29, 
1917.) 

liiTKBT  Stabm:  and  Oabaob  Keefebs  «=»14 
—  Dtjtt  to  Kebp  Rxo»kd  —  Statute  —  Con- 
8tkuction. 
Under  Acta  35th  Leg.  c.  159,  providing  that 
any  garage  which  fails  to  keep  a  proper  regis- 
ter of  each  and  every  material  repair  or  change 
in  or  on  any  aotomobile  as  required  in  the  act 
shall  be  guilty  of  a  misdemeanor,  persons  engag- 
ed in  operating  a  repair  shop  and  garage  are  not 
liable  for  failure  to  keep  a  record  of  repairs  in 
■view  of  Pen.  Code  1911,  arts.  9,  10,  on  construc- 
tion of  words  in  penal  statutes;  a  "person"  or 
"citiien"  not  being  a  "garage."  . 

[Ed.  Note.— For  other  cases,  see  Livery  Sta- 
ble and  Garage  Keepers,  Oent.  Dig.  §  16.] 

Appeal  from  Travis  County  (3ourt;  D.  J. 
Pickle.  Jadge. 

J.  W.  Fowler  and  another  were  convicted, 
and  appeal.     Reversed. 

R.  B.  Humphrey,  of  Austin,  for  appellants. 
E.  B.  Hendricks,  Asst  Atty.  G«u.,  for  tbe 
State. 

DAVIDSON,  P.  J.  Appellants  were  diarg- 
ed  with  a  violation  of  fbe  act  of  the  recent 
Legislature,  found  on  page  36S,  Laws  1917, 
as  certified  by  the  secretary  of  state.  It  pro- 
vides: 

"Every  repair  shop  of  whatsoever  kind,  or 
garage,  withm  this  state,  engaged  in  the  repair- 
ing, rebuilding  or  repainting  of  automobiles  of 
every  description:  or  any  repair  shop,  within 
the  state,  engaged  in  electrical  work  In  connec- 
tion with  automobiles  of  every  description,  shall 
keep  a  well  bound  book  In  which  they  shall  reg- 
ister, in  an  intelligent  manner,  each  and  every 
material  repair  or  change  in  or  ou  any  automo- 
bile or  automobiles  of  every  description," 

The  second  section  sets  oat  what  this  reg- 
ister shall  contain;  and  the  fourth  section 
provides  tliat  the  failure  of  any  garage,  re- 
pair shop,  or  electrical  shop  engaged  In  elec- 
trical work  in  connection  with  automobiles  of 
every  description,  to'  keep  a  proper  and  in- 
telligent register,  as  required  In  this  act,  or 
tbe  failure  to  allow  an  Inspection  of  said  reg- 
ister by  any  person  or  persons  desiring  to  do 
so,  shall  be  guilty  of  a  misdemeanor  when 
a  complaint  has  been  duly  made  before  the 
proper  officer  authorized  under  the  law  to 
.  receive  complaints  for  misdemeanors,  and 
then  prescribes  the  punishment 

It  will  be  noticed  that  nowhere  within  tbe 
terms  of  this  act  is  a  punishment  denounced 
against  any  citizen  of  this  state.  It  applies 
only  to  a  garage  and  such  things  as  are  men- 
tioned in  the  quoted  act  Appellants  were 
charged  with  operating  a  repair  shop  and 
garage  at  a  designated  point  in  Austin  for 
the  purpose  of  repairing  and  rebuilding  au- 
tomobiles of  every  description.  This  is  al- 
leged to  have  occurred  on  the  20th  day  of 
June,  1917 ;  and  it  is  alleged  they  failed  to 
keep  this  register.  It  will  be  noticed  under 
no  terms  or  phase  of  this  act  of  the  Legis- 
lature does  it  apply  to  persons.    The  wiiole, 


tUng  ha*  oitlre  ref«Teae»  t»  garages,  r^atr 
shops,  and  dectrlcal  works,  etc  Tbe  puo- 
iabment  is  not  denounced  against  anything 
except  those  defined  in  the  act  It  Is  a  fun- 
damental rule,  and  expressly  so  by  the  act 
of  the  Legislature  aa  found  in  tbe  Penal 
Ciode,  that  words  are  to  be  taken  in  their 
ordinary  acc^tation  and  as  commonly  under- 
stood. Article  10,  P.  O.  1911,  contains  this 
language : 

"Words  which  have  their  meaning  specially  de- 
fined shall  be  understood  in  that  sense,  though  it 
be  contrary  .to  their  usual  meaning;  and  all 
words  used  in  this  C^e,  except  where  a  word, 
term  or  phrase  is  specially  defined,  are  to  be 
taken  and  construed  in  the  sense  in  which  they 
are  understood  in  common  language,  taking  into 
consideration  the  context  and  subject  matter  rel- 
ative to  which  they  are  employed." 

Article  9,  P.  C,  reads  as  follows : 
"This  Code,  and  every  other  law  upon  the 
subject  of  crime  which  may  be  enacted,  shall 
be  construed  according  to  the  plain  import  of 
the  language  in  which  it  is  written,  without  re- 
gard to  the  distinction  usually  made  between 
the  construction  of  penal  laws  and  laws  upon 
other  subjects;  and  no  person  shall  be  punished 
for  an  offense  which  is  not  made  penal  by  the 
plain  import  of  the  words  of  a  law." 

Following  these  rules,  taking  the  language 
employed  and  its  meaning,  it  wUl  be  readily 
seen  and  observed  that  by  no  sort  of  ordinary 
language  such  as  Is  commonly  understood  can 
a  garage  be  a  person,  nor  is  the  individual 
citizen  of  Tekas  to  be  regarded  by  the  lan- 
guage of  this  statute  as  a  repair  shop  or 
electrical  works.  He  may  be  the  manager 
or  owner,  but  he  la  not  the  shop — ^he  is  not 
tbe  gaxaga  It  will  be  observed  further  tbe 
Legislature  does  not  undertake,  which  per- 
haps they  might  have  done  had  tfaey  desired, 
to  define  a  garage  with  such  meaning  as 
would  do  violence  to  tbe  ordinary  language 
and  understood  wo(d&  It  cannot  be  held 
with  any  degree  of  accuracy  that  the  word 
"garage"  is  synonymous  with  "person"  or  a 
"citizen."  Sometimes  where  ambig^uous  lan- 
guage is  used  by  the  Legislature,  looking  to 
the  whole  act,  it  may  be  held  that  the  lan- 
guage cmiveys  or  includes  things  not  specif- 
ically designated,  but  this  is  a  stretch  of 
tbe  rule  or  construction  unless  the  Legisla- 
ture has  specially  so  defined  it.  Becognlzing 
the  fact,  however,  that  perhaps  a  garage 
and  an  Individual  are  different  things,  or 
that  a  repair  shop  is  not  a  human  being,  they 
did  not  undertake  to  make  a  garage,  repair 
shop,  and  electrical  works  synonymous  with 
the  term  "citizen"  or  a  "person."  This 
law  would  not  justify,  from  this  vlewiwlnt 
the  complaint  and  Information.  We  have  a 
law  also  to  tbe  effect  that  before  a  man 
can  be  punished  in  Tocas  there  must  be  an 
offense  defined  by  the  LegisLatore,  and  it 
must  affect  the  individual  and  Include  him 
within  its  terms.  No  one  looking  at  this 
statute  would  undertake  to  believe  that  by 
the  plain  ipiport  of  the  language  in  which 
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It  l9  written  a  ganse  voald  be  an  IndlTidnal 
•r  a  citizen. 

It  will  be  noticed  that  In  certlflfisg  the 
compilation  of  the  acts  of  the  L^lsUitare 
to  be  as  they  appear  before  him  and  of 
record  In  his  office,  the  secretary  of  state, 
among  other  things,  states: 

"The  laws  printed  In  this  volnme  are  tnie 
copies  of  the  enrolled  bills  received  in  the  office 
of  the  secretary  of  state  after  their  approval  by 
the  GoverDor. 

"Grammatical  errors,  misspelled  words,  punc- 
tuation, duplications,  etc.,  appearing  herein,  are 
in  strict  compliance  with  the  law  which  re- 
qnires  that  the  printed  acts  of  the  Legislature 
be  true  copies  of  the  enrolled  bills,  and  are  not 
the  result  of  carelessness  on  the  part  of  proof 
readers  or  printers. 

"The  public  can  have  access  at  any  time  to  the 
original  bills  filed  in  this  office." 

This  Is  not  Intended  to  be  a  criticism  of 
the  t>eglslature  for  the  matters  Indicated  In 
said  note,  but  as  a  protection  to  the  secretary 
of  state  and  those  who  had  charge  of  pub- 
lishing bills  passed  by  the  Legislature.  So  It 
win  be  seen  from  the  above  statement  that 
this  act  is  precisely  as  the  Legislature  pass- 
ed It  with  whatever  grammatical  errors,  in- 
accuracies, or  inoongrultlefl  there  may  be  In 
It.  So  there  was  no  mistake  In  placing  the 
act  as  approved  by  the  Governor  Into  the  acts 
of  the  Legislature  as  reported  by  the  secre- 
tary of  state. 

The  Judgment  will  be  reversed,  and  the 
prosecution  ordered  dismissed. 


PEACE  V.  STATE.     (No.  4559.) 

(Court  of  Criminal  Appeals  of  Texas.    June  27, 
1017.) 

Cbimiral  Law  «s»1090(1)--Appkai.  and  Em- 

BOB— HeCOBD. 

On  an  appeal  from  a  conviction  for  arson 
with  lowest  penalty  assessed,  nothing  is  present- 
ed for  review  in  tne  absence  of  a  statement  of 
facts  or  bill  of  exceptions. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law,  Cent.  Dig.  f  2801.] 

Appeal  from  District  Court,  Hill  County; 
HortOQ  B.  Porter,  Judge. 

Bert  Peace  was  convicted  of  arson,  and  ap- 
peals.   Affirmed. 

E.  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
State. 

PRENDESIGAST,  J.  This  is  an  appeal 
from  a  conviction  for  arson  with  the  lowest 
penalty  assessed,  and  neither  a  statement  of 
facts. nor  bill  of  exceptions.  In  the  absence 
of  these  nothing  is  presented  for  review. 

The  Judgment  Is  afllrmed. 


SMITH  V,  STATE.    (No.  4661.) 

(Court  of  Criminal  Appeals  of  Texas.    June  27, 
1917.) 

CsiMiKAL  Law   4s»1094 — Appkai/ — Review- 
Absence  OF  BiLUs  OF  Exceptions. 
Where  complaints  of  the  charge  and  refusals 
of  requests  are  not  covered  by  bills  of  exceptions. 


and,  in  the  absence  of  a  statement  of  facts,  the 
ckarge  seems  suffieieiit,  at  least  applicable  to  a 
state  of  facts  that  may  have  arisen  under  the 
evidence  introduced,  as  set  forth  in  Ae  allega- 
tions and  indictment,  judgment  of  conviction 
will  be  atBrmed. 

[Ed.  Note.— For  other  eases,  see  Grimiaa] 
Law,  Cent.  Dig.  §|  2807,  3204.] 

Appeal  from  District  Court,  HUl  County; 
Horton  B.  Porter,  Judge. 

Clyde  Smith  was  convicted  of  barglaiy, 
and  he  appeals.    Affirmed. 

B.  B.  Hendridcs,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
burglary.  Xliere  are  neither  bills  of  excep- 
tions nor  statement  of  facts  In  this  record. 

Tliere  are  some  complaints  of  the  charge 
given,  and  special  instructions  refused,  and 
also  some  allegations  to  the  effect  that  the 
court  erred  In  reference  to  omission  and  re- 
jection of  testimony.  These  matters  are  not 
covered  b^  bills  of  exceptions,  and  the 
charge.  In  the  absence  of  a  statement  of 
facts,  seems  to  be  sufficient,  at  least  applica- 
ble to  a  state  of  facta  that  may  have  arisen 
under  the  evidence  introduced,  as  set  forth 
In  the  allegatlona  and  indictment 

Q?he  Judgment  will  be  affirmed. 


CAIN  V.  WHARTON  et  aL    (No.  230.) 

(Court  of  Civil  Appeals  of  Texas.     BeaomoDt 

June  19,  1017.    Rehearing  Denied 

June  27,  1917.) 

1.  DisMissAi.  AND  NoNstrrr  4=960(2)  —  Dre- 
msRAL  FOB  Wart  of  PnosEctrnoN— I>iscbb- 
•noN  OF  Court. 

Where  plaintiff,  suing  to  set  aside  a  jndr- 
ment,  took  no  action  since  early  in  January, 
1913,  to  procure  service  by  publication  on  non- 
resident defendants  not  served,  and  the  case  was 
not  finally  called  for  trial  till  the  January  term. 
1016,  the  trial  court  did  not  abuse  its  discretian 
in  dismissing  the  suit  for  want  of  prosecution. 

[Ed.   Note.— For   other   cases,    see   Dismissal 
and  Nonsuit,  Cent.  Dig.  |  141.] 

2.  Dismissal  and  Nonsuit  $=960(3) — ^T^^ck 
OF  Prosecution— Inahiutt  to  Get  Sebv- 
icE— DuTT  OF  Plaintiff. 

Where  plaintiff,  before  his  case  was  finally 
called  for  trial,  ascertained  that  he  was  unable 
to  get  personal  service  on  nonresident  defend- 
ants not  served,  it  was  plaintiff's  duty  to  pro- 
ceed within  a  reasonable  time  to  procure  eervire 
by  publication,  if  sufficient  to  give  jurisdiction 
in  the  case,  and,  having  failed  to  do  ao,  he  can- 
not complain  that  the  court  abused  its  discretion 
in  refusing  to  delay  the  case  farther,  that  he 
might  cite  such  defendants  by  publication  or 
otherwise,  if  the  court  was  of  the  justifiable 
opinion  that  there  bad  been  great  lack  of  dili- 
gence in  attempting  to  procure  service. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  |  142.] 

3.  Appeal  and  Erbob  «=9927(2)  — Review  — 
Presumption  Favoring  TsiAt.  Cousr. 

On  appeal  from  order  dismissing  for  lack  of 
prosecution  a  suit  against  resident  and  nonresi- 
dent defendants,  where  it  does  not  appear  thst 
plaintiff  requested  to  be  permitted  to  proceed  as 
against  resident  drfeadants  who  had  been  ao^rad. 
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it  will  be  pnanmed  that  he  did  aot  so  reqaeat,  ao 
that  the  action  of  the  eoart  in  not  permitting 
him  to  proceed  as  atrainat  the  reaident  defend- 
ants was  act  erroneous. 

[EU.  Note.— For  other  casex.  aee  Appeal  and 
Error,  Cent  Dig.  »  2912,  2917,  8748.] 

4.  PUBADINO   «=>245<1>— Amxrdihivt— Rsrus- 
Ai-  OF  PERiaasioN  TO  File. 

Where  the  trial  court,  in  the  exercise  of  ita 
discretion,  diemissed  plaintiff's  suit  against  resi- 
dent and  nonresident  defendants  for  lack  of 
prosecution,  plaintilT  having  been  lackinK  in  dil- 
igence to  procure  service  w  nonresident  defend- 
ants for  three  years,  it  properly  refused  to  per- 
mit plaintiff  to  file  his  first  amended  petition, 
showing  grounds  why  he  should  have  been  per- 
mitted to  cite  the  unserved  defendants  by  publi- 
cation, and  why  the  case  ahould  be  continued 
that  he  might  do  so. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
C«it.  Dig.  I  668.] 

5.  Afpeai.  and  Errob  €=31074(3)— Habulkss 

EbBOB   —    INCOBPORATION    OF    PMADINO    IN 

BrLL  OF  Exceptions. 
Where  the  trial  court  was  warranted  in  dis- 
missing plaintiff's  suit  for  lack  of  prosecution, 
the  court's  failure  to  permit  him  to  incorporate, 
as  part  of  the  bill  of  exceptions,  his  amended 
petition,  showing  wby  he  should  be  permitted 
to  cite  unserved  defendants  by  publication,  was 
harmless. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4252.] 

6.  Appeal  and  Ebrob  «s>834(1)  —  Rsvibw — 
Presumptions  Favobino  Cohtbt  Be£«w. 

Every  presumption  should  be  indulged  by  the 
Coart  of  Civil  Appeals  in  favor  of  the  action 
and  judgment  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  3777,  3780-3782.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; Wm.  Masterson,  Judge. 

Salt  by  C.  Cain  against  C.  R.  Wbarton  and 
others.  Fhmd  an  order  dismlsaing  the  case 
for  want  of  prosecution,  plaintUf  appeals. 
Affirmed. 

Baldwin  &  Baldwin,  of  Houston,  for  ap- 
pellant W.  H.  Gill  and  Barl  Wharton,  both 
of  Houston,  for  appellees. 

HIGHTOWER,  C.  J.  This  suit  was  filed 
by  appellant,  C.  Cain,  In  April,  1912,  In  one 
of  the  district  courts  of  Harris  county,  and 
the  main  purpose  of  the  suit  was  to  set  aside 
a  judgment  In  another  cause,  to  which  judg- 
ment appellant  and  all  the  appellees  In  this 
suit,  with  the  exception  of  appellees  C.  B. 
Wharton  and  Earl  Wharton,  were  parties. 
The  judgment  sought  to  be  set  aside  by  the 
present  suit,  as  well  as  the  history  and  facts 
leading  up  to  the  present  litigation,  will  be 
found  reported  In  the  case  of  Edward  H. 
Hopkins  et  al.  v.  C.  Cain,  106  Tex.  591,  143 
S.  W.  1145,  to  which  reference  Is  here  made 
for  the  sake  of  brevity  In  this  opinion. 

There  were  some  29  persons  made  defend- 
ants In  the  present  suit,  and  service  was 
had  upon  20  of  them  at  different  dates  be- 
tween the  filing  of  this  suit  In  April,  1912, 
and  its  last  call  for  trial  In  January,  1916; 
but  there  were  9  of  the  defendants  to  the 
suit  who  were  never  in  any  manner  served 


with  cttotlmi,  and  bU  of  wboai  wetir  Bam- 
re«ldentB  of  this  state.  It  appeaM  from  th» 
reoord  In  this  case  that  the  appellees,  or 
some  of  them,  at  the  eomHencement  of  the 
Janimisr  term  of  the  trial  court,  procured  a 
setting  of  this  case  tar  trial  dnrtng  that 
term,  and  the  case  was  regularly  called  for 
trial  below  on  January  11,  1916.  Upon  the 
call  of  the  case  for  trial,  the  appellant,  0. 
Cain,  who  was  the  sole  plaintiff,  announced 
"Not  ready  for  trial,"  for  the  reason  that 
a  number  of  the  defendants  had  not  been 
served  with  citation,  and  requested  that  the 
case  be  continued.  In  order  that  service  might 
be  had  upon  such  defendants,  and  asked 
leave  of  the  court  to  file  his  first  amended 
petition,  for  the  purpose  of  citing  by  publica- 
tion the  nonresident  defendants,  who  had 
not  theretofore  been  served.  ThlB  request 
was  resisted  by  appellees,  and  was  met  by 
their  motion  to  dismiss  the  case  for  want 
of  prosecution,  which  motion  was  as  follows: 

"To  the  Honorable  Judge  of  said  Court:  Come 
now  Earl  Wharton,  G.  R.  Wharton,  Seymoor 
C.  Bishop,  Mary  Lynn  Weston,  John  R.  Weston, 
SYdnk  D.  Delaware,  Helen  E.  Hendricks,  Amelia 
L.  Walker,  Louis  W.  Bishop,  Jeanette  Bishop 
Clark,  Mrs.  Jas.  A.  Dickson,  Ahneda  Welch, 
Mary  Morrison,  Delphine  Peacock,  Ada  Hunt- 
er, Frank  D.  Hunter,  Minnie  Camp  McLeod,  Jen- 
nie Camp,  Emma  Morgner,  C.  H.  Camp,  and 
Robert  H.  Woody,  defendants  in  the  above-styled 
cause,  and  represent  to  the  conrt  that  the  above 
cause  was  filed  on,  to  wit,  the  2d  day  of  April, 
1012,  and  that  thereafter,  upon  motion  of  Earl 
Wharton,  attorney  for  the  above-named  defend- 
ants, on,  to  wit,  the  day  of ,  19—, ' 

said  canse  was  dismissed  for  want  of  prosecu- 
tion, and  that  thereafter,  on,  to  wit  Septem- 
ber a,  1912,  a  motion  to  reinstate  said  cause  was 
filed  on  behalf  of  C.  Cain,  plaintiff,  by  his  at- 
torneys, and  said  cause  was  reinstated,  and  that 
thereafter  plaintiff,  C.  Cain,  did,  on  or  about  the 
24tb  day  of  September,  1912,  have  issued  cita- 
tions for  the  defendants  in  the  above  cause,  and 
that  thereafter,  between  said  date  and  up  to  as 
late  as  January,  1913,  citations  were  issued  and 
served  upon  certain  defendants  therein,  bnt 
since  that  date,  a  duration  of  three  years  period, 
plaintiff,  C.  Cain,  has  made  no  attempt  or  ef- 
fort toward  serving  the  balance  of  the  defend- 
ants unserved  in  this  cause,  and  that  at  this 
time  there  still  remains  unserved  a  number  of 
defendants  to  the  above-styled  cause,  and  that 
by  reason  of  this  fact  it  has  been  necessary  that 
said  cause  be  continued  from  time  to  time  and 
from  term  to  term  from  the  time  of  the  filing 
of  this  suit  of  approximately  three  and  one-half 
years,  and  that,  so  far  as  this  defendant  knows, 
no  effort,  other  than  the  one  effort  above  refer- 
red to,  has  been  made  to  obtain  service  upon 
these  defendants,  or  to  bring  said  defendants 
into  this  conrt  in  order  that  this  cause  may  be 
tried  and  disposed  of.  Wherefore  the  above- 
named  defendants  say  that  by  reason  of  these 
facts,  and  by  reason  of  the  fact  that  term  after 
term  and  year  after  year  they  have  been  ham- 
pered and  harassed  by  this  cause  of  action,  that 
they  are  entitled  to  have  said  cause  dismissed, 
and  respectfully  pray  the  court  that  said  cause 
be  dismissed  for  lack  of,  or  want  of,  prosecution. 
C.  R.  &  Earl  Wharton,  Attorneys  for  the 
Above-Named   Defendants." 

The  trial  court  refused  to  permit  appel- 
lant to  file  his  requested  amended  petition, 
for  the  purpose  of  citing  those  of  the  de- 
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feocburts,  wbo  bad  dot  tberetofore  been  serv- 
ed, by  publication,  and  heard  the  motion 
of  ap|>ellee8  to  dismiss  the  case  for  want  of 
proaeeatlon,  and  after  bearing  such  motion, 
and  on  the  same  day,  made  tbe  following 
order  granting  tbe  same,  to  wit; 

"January  11,  1916,  this  cause  ooming  on  to 
be  heard,  the  plaintiff  asked  leave  to  file  an 
amended  petition,  to  cite  the  unserved  defend- 
ants by  publication,  which  was  resisted  by  de- 
fendants who  have  been  cited  herein,  on  the 
ground  that  no  effort  has  been  made  (so  far  as 
the  record  shows)  to  get  service  on  said  defend- 
ants for  more  than  three  years,  and  defendants 
insist  that  this  cause  be  dismissed  for  want  of 
prosecution,  which  cominft  on  to  be  beard,  the 
court  is  of  the  opinion  that  plaintiff  has  not 
shown  proper  diligence  to  get  service  herein,  and 
being  further  of  tbe  opinion  that  citation  by 
publication  on  some  of  the  defendants  would  not 
be  sufficient  or  valid  service  in  this  character 
of  suit,  th«  plaintiff's  leave  to  amend  and  cite 
by  publication  is  thereupon  overruled  and  de- 
fendant's motion  to  dismiss  for  want  of  prose- 
cution is  sustained,  to  all  of  which  tbe  plaintiff 
in  open  court  excepts  and  gives  notice  of  ap- 
peal." 

Thereafter  appellant  filed  a  motion  in  the 
trial  court  to  reinstate  this  cause  on  the 
docket  thereof,  which  motion,  after  being 
considered  by  the  conrt,  was  also  overruled, 
to  which  action  of  the  conrt  appellant  duly 
excepted.  It  appears  from  the  record  that 
appellant  and  appellees  were  unable  to  agree 
upon  a  proper  bUl  of  exceptions  to  the  action 
of  tbe  trial  court  dismissing  appellant's  suit, 
and  the  trial  Judge  himself  prepared  and 
filed  a  bill  of  exceptions,  which  fully  re- 
flects his  action  in-  dismissing  this  suit,  and 
his  reasons  therefor,  the  correctness  or  truth 
of  which  bill  of  exceptions  we  do  not  under- 
stand to  be  challenged  in  any  way  by  appel- 
lant, in  so  far  as  any  statement  of  faot  there- 
in made  Is  concerned,  and  which  bill  Is 
here  now  set  out  in  full,  as  follows: 

"Be  it  remembered  that  in  the  above  numbered 
and  entitled  cause  the  attorneys  for  the  plaintiff 
and  defendants,  respectively,  having  failed  to 
agree  on  a  bill  of  exceptions  to  the  action  of  tbe 
court  bad  in  said  above  numbered  and  styled 
cause,  dismissing  same  for  want  of  prosecution, 
the  court  hereby  submits  the  following  biU  re- 
lating to  his  action  in  said  cause  as  reflecting 
the  facts  connected  therewith: 

"Be  it  remembered  that  in  this  cause  the  plain- 
tiff fiied  his  original  petition  in  this  court  on 
the  2d  day  of  April,  1912,  the  purpose  of  said 
suit  being  to  set  aside  a  judgment  rendered  in 
this  court  on  tbe  28th  day  of  September,  1810, 
which  said  judgment  was  appealed  to  the  Court 
of  Civil  Appeals  at  San  Antonio,  and  there- 
after affirmed,  but  upon  motion  for  rehearing 
was  reversed  and  rendered,  and  upon  a  writ  of 
error  being  granted  by  the  Supreme  Court,  the 
judgment  of  said  Court  of  Appeals  at  San  An- 
tonio was  reversed,  and  the  opinion  of  the  dis- 
tri.ct  court  in  said  cause  was  affirmed :  said 
last-named  decision  having  been  rendered  Febru- 
ary 21,  1912.  That  the  defendants  mentioned 
in  said  petition  are  as  follows:  C.  R.  Wharton, 
Minnie  Camp  McCloud,  Piirl  Wharton,  Perry 
Deleware,  Sej-mour  C.  Bishop,  Stanley  N.  Bish- 
op, Mary  Lynn  Weston,  Jeanette  Bishop  Clark, 
John  R.  Weston,  Mrs.  James  A.  Dickson,  Frank 
D.  Deleware,  Lorice  Pierce,  Helen  E.  Hendricks, 
Almeda  Welsh,  Amelia  Walker,  Mary  Morrison, 
Webster  Bishop,  Delphine  Peacock,  Lewis  W. 
Bishop,  Ada  Hunter,  Frank  D.  Hunter,  C.  H. 
Camp,  Ira  P.  Oibbard,  Charles  B.  B.  Hunter, 


Jennie  Camp,  BUiabeth  Johnson  Hunten  Emux 
Morgner,  Garrett  W.  Hunter,  Almeda  Jcbasca. 
Robert  H.  Woody — all  of  whom  were  parties  to 
the  judgment  above  referred  to.  except  C.  B. 
Wharton,  Earl  Wharton,  and  Robert  H.  W<»Jt 
that  C.  R.  Wharton  and  Earl  Wharton  are  =.- 
leeed  to  reside  in  Harris  county,  and  that  tb< 
other  defendants  are  aUeged  to  reside  in  the  ?»' 
of  New  York.  The  defendants  C  R.  and  Eir 
Wharton  were  regularly  served  herein  and  fir. 
their  answer  on  April  12,  1912,  and  aftem% 
on  May  6,  1912,  Oie  defendant  C.  R.  Whait-.i 

filed  his  separate  answer.     On  the  ii? 

of  ,  1912,  the  clerk,  upon   motion  of  tL* 

defendants,  entered  a  rule  for  costs  against  ^ 
plaintiff  herein,  and  on  September  3,  1912,  ". 
motion  of  the  clerk  for  security  of  costs,  u- 
trial  court  dismissed  said  cause  for  foiloie  t 
comply  with  the  rule,  and  thereafter,  to  wit, 
on  September  6,  1912,  the  plaintiff  filed  bis  »<■ 
tion  to  have  said  cause  reinstated  for  rea!><s< 
therein  set  forth,  and,  acting  upon  said  men '. 
the  trial  court  on  said  date  reinstated  said  caa^. 
"Thereafter,  on  the  24th  day   of   Septenibr 

1912,  the  plaintiff  caused  citations  to  iasu?  '.• 
all  of  tbe  defendants  to  tbe  state  of  new  Yvrt 
some  of  whom  were  duly  and  legally  served  «.:. 
a  copy  of  plaintiff's  petition  and  citation  as  ;^ 
quired  by  law  for  service  on  nonresident  dfini- 
ants.  Afterwards,  on  November  4,  191i  t 
plaintiff  caused  citations  to  issue  for  all  of  tl' 
defendants  to  the  state  of  New  Tork.  scok  r! 
whom. were  duly  and  legally  served  with  &cc;: 
of  plaintiff's  petition  and  citation  as  reqnirK  '' 
law  for  service  on  nonresident  defendants.  !'■ 
terwards,  on  November  4,  1912,  the  cause  vs' 
continued  for  service  upon  tbe  other  iekti 
ants.  Service  was  bad  upon  said  defeadu:' 
upon  the  following  dates:  HcQen  El  Hendhcks. 
Amelia  L.  Walker,  and  Lewis  W.  Bishop,  ob  bt 
30th  day  of  October,  1912 ;  Knuna  Moigner.  .>: 
the  16th  day  of  October,  1912;  Jeanette  Bbl- 
Clark,  on  the  19th  day  of  October,  1912;  T-: 
phine  Peacock,  on  the  25th  day  of  Octobe, 
1912 ;  Minnie  Camp  McCloud  and  Jennie  Cas^ 
on  the  26th  day  of  October,  1912  ;  Mary  West: 
and  John  R.  Weston,  on  the  26th  day  of  Ot.- 
ber,  1912 ;  Frank  D.  Deleware,  on  the  2Stli  <hf 
of  October,  1912 ;  Mrs.  James  Dickson,  oo  tit 
7th  day  of  November,  1912 ;  Ada  Hunter  ud 
Frank  D.  Hunter,  on  the  7th  day  of  Xovemt*-:. 
1912;  Mary  Morrison,  on  November  19,  UL!: 
Charles  Henry  Camp,  on  the  28th  of  DecfiLber. 
1912 ;  Robert  H.  Woody,  on  the  13th  daj  o.' 
January,  1913;  Seymour  G.  Bishop,  on  thelCt!! 
day  of  January.  1913. 

"That  thereafter,  on  the  6th  day  of  JanoaiT. 

1913,  the  plaintiff,  C.  Cain,  took  interlocip'rr 
judgment  by  default  against  the  defc^D-ltzis 
Mary  Morgner,  Mrs.  James  Dickson,  Mice:? 
Camp  McCloud,  and  Jennie  Camp,  as  will  tp- 
pear  by  reference  to  said  judgment.  Aftenranii. 
to  wit,  on  the  same  date,  the  defendants  Oiari»« 
H.  Camp,  Mary  Weston,  John  R.  Weston.  Ad« 
Hunter,  Frank  D.  Hunter,  Mrs.  James  Dirlsx. 
Delphine  Peacock,  Minnie  Camp  McCloud.  J<fi- 
nie  Camp  Helen  E.  Hendricks,  Amelia  L.  Wili- 
er, Lewis  W.  Bishop,  and  Emma  Morgner  61ed<i 
answer  in  said  cause,  as  will  appear  by  referrc'f 
to  the  answer  filed  therein  January  6.  19IS 
That  afterwards  the  defendants  Eimnia  Mortnt; 
Mrs.  James  Dickson,  Minnie  Camp  McCiooi. 
ond  Jennie  Camp^  on  the  7th  day  of  January, 

1913,  filed  a  motion  to  set  aside  the  judnMt 
by  default  rendered  against  them,  and  said  sk- 
tion,  coming  on  to  be  heard  (»  the  15th  4u 
of  February,  1913,  was  by  the  court  oveir;;«i 
as  will  appear  by  reference  to  the  judgment  » 
rendered  and  the  order  of  the  court  oveiralirr 
same.  That  afterwards,  on  January  22,  19U 
said  cause  was  continued  generally,  and  dt 
docket  does  not  show  any  further  orders  mad<  ii 
the  cause  by  this  court  from  the  15th  d*.T  o- 
February,  1913,  until  the  22d  day  of  Jannsrj. 

1914,  as  above  mentioned.  Thereafter,  on  Mji 
4,  1914,  said  cause  wu  again   coatinQ«d  Ut 
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■enrice  vp<m  the'  d«fandkati  not  served  np  to 
that  time ;  but  afterwards,  on  January  4,  1015, 
this  case  was  again  continued  for  service,  and 
that  afterwards,  to  wit,  on  January  3,  1916,  the 
defendants  asked  leare  to  file  their  fii-st  amended 
original  answer,  and  same  was  flled  hj  the  fol- 
lowing defendants:  Earl  Wharton,  Seyjmonr  0. 
Bishop,  Mary  Lynn  Weston,  John  R.  Weston, 
Frank  D.  Deleware.  Helen  E.  Hendricks,  Amelia 
L..  Walker,  Lewis  W.  Bishop,  Jeanette  Bishop 
Clark,  Mrs.  Jame*  A.  Dickson,  Amelia  Welsh, 
Mary  Morrison.  Delphine  Peao<)>ck,  Ada  Hunter, 
Jennie  Camp,  Emma  Morgner,  Frank  D.  Hunt- 
er, Minnie  Camp  McCloud,  C.  B.  Camp,  Robert 
H.  Woody. 

"Be  it  further  remembered  that  thereafter, 
on  the  8th  day  of  January,  1916,  counsel  for  the 
defendants  who  had  been  served  herein  filed  a 
motion  asklBg  that  this  canse  be  dismissed  for 
want  of  inrosecation,  sUeKing  in  substance  that 
this  suit  was  filed  on  the  2d  day  of  April,  1912, 
and  after  being  dismissed  was  reinstated  on 
September  5, 1912 ;  that  the  plaintiffs  attorneys 
on  the  24th  day  of  September,  1912,  issued  cita- 
tions to  Uie  defendants  in  said  cause,  and  that 
thereafter,  between  said  dates  and  up  to  as  late 
as  January,  1913,  citations  were  issued  and 
served  upon  certain  defendants  therein,  but  since 
said  time  for  a  period  of  three  years  tbe  plain- 
tiff, C.  Cain,  had  nuule  no  attempt  or  effort  to- 
ward getting  service  upon  the  balance  of  the 
unserved  defendants;  and  that  by  reason  of 
the  allegations  contained  in  said  suit  the  de- 
fendants were  hampered  and  harassed  by  this 
cause  of  action  and  were  entitled  to  have  same 
tried  or  dismissed  for  want  of  prosecution. 

"That  the  attorney  for  the  plaintiff  requested 
the  court  to  grant  leave  to  file  an  amended  peti- 
tion for  the  pnrpose  of  procuring  service  by  pnb- 
licati<m  on  tite  defoidants  not  heretofore  served, 
tendering  same  into  court,  which  was  resisted  by 
the  defendants'  attorneys  tipon  the  ground  that 
in  a  suit  of  this  character  service  by  publica- 
tion would  not  be  sufficient,  and  the  effect  of 
allowing  the  amended  petition  filed  would  be  to 
continue  the  cause  again  from  term  to  term,  at 
least  one  term,  and  could  not  result  in  obtain- 
ing legal  service;  and  the  courti  afteir  listening 
to  attorneys  for  both  parties,  was  of  the  opinion 
that  to  permit  the  filing  of  said  amended  petition 
would  simply  mean  the  continuance  of  the  cause 
again,  as  it  could  serve  no  useful  pnrpose  in 
the  Opinion  of  the  court,  as  in  this  character  of 
case  service  by  publication  would  not  be  suf- 
ficient, and  the  court  thereupon  declined  to 
permit  the  plaintiff  to  file  said  amended  petition, 
or  to  incorporate  same  in  his  bill  of  exceptions 
tendered  herein  (as  the  court  was  of  the  opinion 
that  it  would  be  improper  practice  to  do  so) 
to  which  action  of  the  court  plaintiff's  attorney 
excepted ;  the  court  at  the  time  entering  on 
the  docket  the  reasons  assigned  herein,  to  wit, 
that  the  plaintiff  had  not,  so  far  as  the  records 
show,  been  diligent  in  an  effort  to  obtain  service, 
as  more  than  three  years  had  elapsed,  as  shown 
by  the  records,  and  that  service  by  publication 
as  requested  would  not  in  the  opinion  of  the 
court  be  sufficient  valid  service  in  a  suit  of  this 
character,  whereupon  the  court  sustained  the 
motion  of  the  defendants'  counsel  to  dismiss  this 
cause  for  want  of  prosecution,  to  all  of  which 
the  plaintiff  in  open  court  excepted  and  gave 
notice  of  appeal. 

"Be .  it  further  remembered  that  afterwards, 
on,  to  wit,  the  13th  day  of  January,  1916,  the 
plaintiff  filed  a  motion  to  reinstate  said  cause, 
and  on  the  1st  of  March,  1916,  same  coming  on 
to  be  heard,  and  it  being  made  to  appear  to  the 
court  on  said  hearing,  as  had  been  done  in  the 
motion  to  dismiss,  that  this  cause  was  filed  on 
the  2d  day  of  April,  1912,  and  that  the  plaintifTs 
suit  is  one  to  set  aside  a  judgment  heretofore 
rendered  by  this  court,  in  which,  among  other 
allegations,  were  some  amounting  to  serious 
charges  and  reflections  against  two  of  the  de- 
fendants, O.  R.  Wharton  and  Barl  Wbartoa, 


who  are  practletnrattoenieyB  in  gtxid' Standing 
at  this  bar,  and  tne  court  being  of  the  opiniop 

that,  though  the  cause  has  been  filed  nearly  four 
years,  taking  into  consideration  the  nature  of 
the  suit  and  the  allegations  above  referred  to, 
that  plaintiffs  counsel  had  not  shown  sufficient 
diligenoe  in  preparing  same  for  trial,  and  for  a 
period  of  more  than  three  years,  in  so  far  as  is 
disclosed  by  the  record,  had  made  no  effort  to 
t»miuce  awvice  upon  nonresident  defendants 
now  ujoserred  herein,  and  that  there  stiU  remains 
unserved  a  numlier  of  defendants  who  should 
be  brought  into  sourt  before  the  plaintiff  could 
proceed  with  his  suit  to  set  aside  said  judgment, 
the  court,  in  what  it  conceives  to  be  the  inter- 
est of  justice,  sustained  the  motion  of  the  defend- 
ants to  dismiss  the  cause  for  want  of  prosecu- 
tion, all  of  which  action  was  duly  excepted  to 
by  tiie  plaintiffs  attorney,  and  notice  of  appeal 
nven  to  the  Court  of  Civil  Appeals  for  the  Firat 
Supreme  Judicial  District  at  Galveston,  Texas. 
"As  hereinbefore  recited,  the  parties  having 
failed  to  agree  on  a  bill  of  exceptions,  the  court 
here  now  files  this  as  his  recollection  of  the  mat- 
ters in  issue,  and  orders  same  to  be  filed  as  part 
of  the  record  in  this  cause,  this  the  16th  day 
of  March,  1916.        Wm.  Masterson,  Judge.". 

Appellant's  first  and  seoond  assignments 
of  error  raise  practically  the  aaxne  question, 
and  cbBUenge  the  action  of  tbe  trial  court  in 
dismissing  anpellafit's  suit  for  the  want  of 
prosecution,  and  to  that  connection  he  ar- 
gues that,  those  of  the  defendants  below  who 
were  not  In  fact  serred  with  dtation  being 
nonresidents,  the  court  should  have  continued 
the  case,  and  permitted  appellant  to  dte  such 
defendants  by  publication. 

[1]  It  win  be  seen,  by  a  reference  to  ap- 
pellees' motion,  h»etobefore  copied,  that  the 
same  was  based  upon  a  lack  of  diligenoe  on 
the  part  of  appellant  In  preparing  bis  case 
for  trial  by  getting  service  upon  the  necessary 
defendants,  etc.,  and  also  It  will  be  seen,  from 
the  order  of  the  court  granting  that  motioM, 
that  the  court  was  of  opinion  that  the  allega- 
tions In  the  motion  to  dlsmlas  because  of  lack 
of  diligence  on  the  part  of  ai^ellaat,  as 
made  In  the  motion,  were  true;  and  If  the 
statement  of  facts  contained  in  One  bill  of  ex- 
ceptions filed  by  the  court  relating  to  and 
explaining  his  action  in  dismissing  appel- 
lant's salt  be  true,  and  there  seems  to  be 
nothing  In  this  record  controverting  in  any 
manner  the  truth  of  soch  statements,  then 
we  are  of  opinion  that  the  trial  court  did  not 
err  in  dismissing  plaintlfrs  suit  for  the  want 
of  prosecution,  or,  at  least,  we  cannot  h(dd 
that  the -court  abused  his  discretion  in  tak- 
ing su(d)i  action.  According  to  the  allegations 
contained  In  the  motion  to  dismiss,  and  also 
the  statements  contained  In  the  court's  bill 
of  exceptions,  there  aivears  to  have  been  no 
action  taken  by  appellant  since  earty  in  Jan- 
uary, 1913,  with  a  view  to  procuring  service 
on  any  of  the  defendants  not  served,  al- 
though the  caae  was  not  finally  called  for 
trial  until  the  January  term,  1916,  approxi- 
mately three  years  since  any  effort  was  made 
by  aroellant  to  procure  service  on  unserved 
defendants,  and  certainly,  this  court  could 
not  hold  that  the  trial  court  abused  its  dis- 
cretion la  dismissing  plalntUTs  suit,  under 
such  drcnmBtaneea. 
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It]  If  it  be  true  tbttt  appellant  ascertain- 
ed, before  this  case  was  finally  called  for 
trial,  that  he  was  unable  to  get  personal 
service  on  tbose  of  the  defendants  not  aerred, 
and  who  are  alleged  In  his  petition  to  be 
residents  of  the  state  of  New  York,  then  we 
think  that  it  was  appellant's  duty  to  proceed, 
witliin  a  reasonaUe  time  after  such  knowl- 
edge, to  procure  service  on  sudi  defendants 
by  publication,  if  sncfa  service  would  be  sutti- 
cient,  as  be  contends,  to  give  Jurisdiction 
over  such  defendants  in  this  ease,  and,  hav- 
ing failed  to  attempt  to  procure  such  service 
until  this  case  was  actually  called  for  trial 
in  January,  1916,  he  cannot  complain  that  the 
court  abused  its  discretion  In  refusing  to  fur- 
ther delay  the  trial  of  the  case,  in  order  that 
appellant  might  cite  sucli  defendants  by  pub- 
lication, or  in  any  other  manner.  If  tlie  court 
was  of  the  opinion,  and  sudi  opinion  was 
justified,  that  there  was  a  great  lack  of 
aillgence  on  the  part  of  the  appellant  in  at- 
tempting to  procure  service  on  such  d^end- 
ants.  Kicker  v.  Shoemaker,  81  Tex.  22,  :bB 
S.  W.  645.  This  whole  matter  was  tme,  we 
think,  that  was  within  tlie  discretion  of  the 
trial  Judge,  and  unless  this  court  can  say, 
from  the  record  before  us,  that  the  trial 
judge  atwsed  his  discretion  in  this  matter, 
bis  action  must  be  affirmed.  Hall  v.  City 
of  Austin,  31  Tex.  Cly.  App.  626,  78  S.  W.  82. 
Being  of  the  opinion  that  the  trial  court  was 
justified  in  his  action  in  dismissing,  for  want 
of  prosecution,  appellant's  suit,  hls>.  first  and 
second  assignments  of  error  are  overruled. 

Appellant's  tblrd  and  fourth  asslgnmenta 
are  to  the  effect  that  the  trial  court  erred 
in  holding  that  those  of  the  defendants  who 
bad  not  been  served  up  to  the  time  of  trial 
could  not  be  legally  cited  by  publication  in 
this  suit,  and  that  it  would  serve  no  useful 
purpose,  therefore,  to  delay  the  trial,  in  or- 
der to  permit  appellant  to  procure  such  serv- 
ice. In  answer  to  this  contention  of  appel- 
lant, it  will  suffice  to  say  that  it  is  (dear, 
from  the  motion  made  by  appellees  to  dis- 
miss this  cause,  and  the  order  of  the  court 
granting  the  same,  and  the  statements  of 
the  trial  judge  contained  in  the  bill  of  ex- 
ceptions explaining  his  action,  that  the  real 
ground  upon  which  the  court  dismissed  this 
suit  was  that  appellant  was  clearly  lacking 
in  diligence  in  the  prosecution  of  this  case, 
and  that  to  longer  hold  it  on  the  docket  would 
be  unjust  and  unfair  to  the  appellees,  and 
while  it  is  true  that  the  trial  judge  states 
in  the  bill  of  exertions  that  he  was  of  the 
opini<m  that  service  by  publication  as  to 
the  defendants  then  not  served  would  not 
avail  appellant  anything,  or  serve  any  useful 
purpose,  still  it  is  manifest,  as  stated  above, 
that  the  court  based  its  action  in  dismissing 
this  suit  upon  the  ground  of  lack  of  diligence 
on  the  part  of  appellant  in  its  prosecution, 
and  therefore  it  Is  unnecessary  for  this  court 
to  decide  whether  the  trial  judge  was  mis- 
takoK  in  1^8  view  ttat  service  by  publication 
on  the  nonresident   defmdants   not  served 


would  not  be  tnxffident,  considering  tAe  nature 
and  purpose  of  this  suit.  But  if  the  cor- 
rectness of  the  court's  action  depended  upon 
tile  correctness  of  his  view  on  this  point,  we 
are  inclined  to  think,  without  deciding,  bow- 
ever,  that  we  would  find  difficulty  In  being 
able  to  affirm  the  judgment  The  third  and 
fourth  assignments  of  error  are  also  over- 
ruled. 

[S]  Appellant's  fifth  assignment  diallenges 
the  action  of  the  court  in  not  permitting  ap- 
pellant to  proceed  to  trial  as  against  defend- 
ants C.  R.  Wharton  and  Earl  Wharton,  who 
were  duly  served,  and  who  are  residents  of 
Harris  county,  Tex.,  and  against  whom  a 
personal  judgment  was  prayed,  among  other 
things.  In  answer  to  this  assignment,  we 
have  to  say  that  it  nowhere  appears  in  the 
record  that  appellant  requested  the  trial  court 
to  permit  him  to  proceed  with  his  case  as 
against  these  defendants;  but,  on  the  con- 
trary, it  appears  from  appellant's  brief,  and 
he  expressly  states,  that  after  the  court  de- 
cided that  service  by  pabUcati<tt  on  those 
defendants  then  not  served  could  not  avail, 
and  would  serve  no  useful  purpose,  that  then 
the  only  thing  the  court  could  do  was  to  dis- 
miss appellant's  suit  It  not  appearing  that 
appellant  requested  to  be  permitted  to  pro- 
ceed with  his  suit  as  against  these  two  de- 
fendants. It  will  -be  presumed,  in  the  absence 
of  such  showing,  that  he  did  not  so  request, 
and  therefore  his  fifth  assignment  of  error  is 
overruled. 

By  ills  sixth  assignment  of  error  appti- 
Innt  challenges  the  action  of  the  court  in 
not  permitting  him  to  proceed  to  trial  as 
against  bU  of  the  def«idants  who  bad  been 
in  fact  served.  With  reference  to  this  mat- 
ter, we  have  to  say,  as  said  in  answer  to  the 
fifth  assignment,  that  there  is  nothing  In  the 
record  showing  tliat  appellant  asked  to  be 
permitted  to  proceed  with  Us  suit  as  against 
those  of  the  defendants  who  were  actually 
served,  and  in  the  absence  of  such  showing 
we  must  presume  tliat  no  such  request  was 
made  by  appellant,  and  the  sixth  assignment 
is  therefore  overruled. 

[4]  The  seventh  assignment  challenges  the 
action  of  the  court  in  refusing  to  permit  appel- 
lant to  file  his  first  amended  petition.  In  wliicb, 
he  states  in  his  brief,  he  showed  grounds  as  to 
why  he  should  be  permitted  to  dte  the  un- 
served defendants  by  publication,  and  why  the 
case  should  be  continued  to  ];>ermit  Iiim  to  do 
so.  This  contention  is  met,  however,  by  tW 
court's  bill  of  exceptions  rdatlve  to  this 
matter,  from  which  it  clearly  appears.  If  the 
statements  in  the  bill  t>e  true,  and  we  mii^^t 
presume  them  to  be  true,  that  appellant  has 
been  clearly  lacking  in  diligence  in  any  effort 
to  procure  service  of  any  of  these  unserved 
defendants  by  any  means  since  early  in  Jan- 
uary, 1913;  for  It  is  clearly  stated  In  ttie 
bill  that,  so  far  as  shown  by  the  records,  no 
effort  whatever  has  been  made  by  appellant 
since  early  in  January,  1913,  to  luxicure  serv- 
ice on  these  unserved  rtwfenrianta  hy  any 
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means  irbatsoerer,  and  surely.  If  these  state- 
ments In  the  bill  had  been  untrae,  or  In  an; 
manner  Incorrect,  appellant  would  have  con- 
troverted, In  the  proper  way,  sach  statemeots 
In  the  blU.  We  do  not  see,  In  view  of  the 
facts  stated  In  this  bill,  how  appellant  could 
have  shown  by  his  amended  petition  a  rea- 
son why  the  court  should  have  longer  per- 
mitted him  to  hold  this  case  on  the  docket,  or 
how  he  could  have  been  prejudiced  by  the  re- 
fusal of  the  court  to  permit  him  to  file  this 
amended  petltlOB.  To  have  given  the  peti- 
tion any  effect,  the  court  would  neceasarlly 
have  been  bound  to  again  continue  the  case, 
which  would  have  been  contrary  to  the  judg- 
ment and  opinion  of  the  court  that  it  ought 
to  have  been  dismissed  for  the  want  of  prose- 
cution. We  are  not  able  to  say  that  the 
court  committed  any  error  In  this  matter 
prejudicial  to  aK>eUaiit,  and  the  warignment 
is  overruled. 

[6, 6]  The  eighth  assignment  challenges  the 
action  of  the  court  Is  refusing  to  permit  ap- 
pellant to  Incorporate  in  and  make  a  part 
of  the  bill  of  exceptions  the  amended  peti- 
tion, whidt  be  presented  to  the  court  and 
asked  permission  to  file.  Appellant's  main 
contention  in  this  connection  is  that,  with- 
out such  petition  being  made  a  part  of  the 
bill  of  exceptions,  be  Is  unable  to  show  this 
court  his  reasons  for  not  serving  the  other 
defendants  found  to  be  unserved  at  the  time 
of  trial,  and  his  reasons  why  the  case  should 
have  been  continued  to  procure  service  on 
them  by  publication.  Again  we  answer  that 
the  facts  stated  in  the  court's  bill  of  ex- 
ceptions are  abundantly  sufficient  to  warrant 
the  action  of  the  court  In  dismissing  appel- 
lant's suit,  and  in  the  absence  of  any  con- 
tradiction of  that  bill  by  appellant  we  can- 
not see  how  be  was  prejudiced  on  account  of 
failure  of  the  court  to  permit  him  to  in- 
corporate, as  a  part  of  the  bill,  the  amended 
petition,  which  he  tendered  to  the  court  and 
sought  to  file.  There  was  no  formal  appllca- 
tion  for  continuance  of  the  case,  duly  veri- 
fied, etc.,  which  might  have  been  done,  and  a 
pr<q>er  showing  made,  If  any  reason  existed 
for  a  continuance ;  but,  as  best  we  can  gath- 
er from  the  record,  appellant  merely  stated 
or  suggested  to  the  court  that  lie  could  not 
go  to  trial,  because  there  were  unserved  de- 
fendants, whom  he  desired  to  cite  by  publica- 
tion. Every  presumption  should  be  Indulged 
by  this  court  In  favor  of  the  action  and  Judg- 
ment of  the  tilal  court,  and  unless  it  be 
made  to  appear  to  this  court,  by  gome  means 
In  the  record,  that  appellant  has  been  preju- 
diced by  the  action  of  the  court  in  refusing 
to  attadi  this  tendered  petition  as  a  part  of 
the  bill  of  exceptions,  this  court  will  not  re- 
verse the  action  of  the  trial  court,  and  this 
assignment  is  overruled. 

Taking  this  record  as  a  whole,  we  have 
been  imable  to  find  anything  upon  vrhldb  this 
court  would  feel  Justified  In  reversing  the 
action  of  the  trial  court  In  dismissing  this 


suit,  and  all  assignments  of  emw  are  there- 
fore overruled,  and  the  Judgment  of  the  trial 
court  is  in  all  things  affirmed. 


INTERNATIONAL  TRAVELERS'  ASS-N  ▼. 
POWELL  et  al.    (No.  720.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

Juae  14,  1917.    R«hearing  De. 

Died  June  28.  1917.) 

1.  iRSCQunoB  «x»618— McmrAi,  BcmFir  Iir- 

STTRARCB— PI.A.CIC  OF  SurP— StIPDLATIOKS  OF 
C^EBTIFICATK. 

In  view  of  Rev.  St  art.  4744,  [uroviduig  that 
suit  on  policies  may  be  brouxht  against  any  acci- 
dent insurance  company  in  the  county  where  the 
Inme  office  ia  located  or  where  the  loss  occur- 
red or  the  policy  holder  resides,  action  was  proi>- 
erly  brought  in  the  county  of  the  policy  holder's 
residence,  notwithstanding:  a  provision  of  ths 
eertificat*  that  suit  shoifld  be  brought  in  the 
coanty  of  the  home  office. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  1536-1539.] 

2.  Inbubarce  <8=>550— Mutoal  BEWBrrr— Ac- 
■  ciDENT  Insurance — Liabilitt. 

In  view  of  Rev.  St.  art.  4807,  providing  that 
on  receipt  of  satisfactory  proof  01  accident  and 
loss  the  comjtany  is  liable  for  the  payment  of  the 
sum  promised  by  the  policy,  a  by-law  providing 
that  any  member  who  shall  file  a  claim  with 
said  officers  before  hie  total  or  partial  disabil- 
ity ceases,  by  so  filing  his  clains,  waives  all 
rights  to  additional  benefits,  does  not  prevent  re- 
covery of  the  fuU  amount  promised  in  the  policy. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1837, 1368-1361.] 

3.  IwsUEANCE  <3=»152(1)— Mutual  Benkut— 
Accident  Insurancx— Liabh-itt. 

Where  an  accident  company  agreed  to  fur- 
nish a  copy  of  its  by-laws  to  the  insured,  but 
failed  to  do  So,  and  the  insured  had  no  knowl- 
edge of  a  condition  in  the  by-laws  making  a 
claim  for  partial  disability  final  and  precluding 
recovery  of  a  greater  amount,  he  was  not  bound 
thereby. 

[E^.  Note.— For  otiier  cases,  see  Insurance, 
Cent  Dig.  {  312.] 

4.  Insubance  ^3550— Aocidkrt  Inbdbaros— 

MtnUAI.  BBNEFIT— LlABIUTT. 

The  insured  under  an  accident  policy  does 
not  forfeit  his  right  to  additiontd  insurance  by 
filing  claim  for  partial  disability  when  the  claim 
was  prematurely  filed,  and  the  insurer  was  not 
lawfully  bound  to  pay  it  until  the  full  amount 
suffered  had  aocroed  and  proof  had  been  made. 
[Ed,  Note. — V^T  other  cases,  see  Insurance, 
Cent  Dig.  8!  1387,  1859-1361.] 

6.  Insusanck  ®=s550— Mutual  Benktit— Ac- 
cident Insubancei— LiAan-rrr. 
Where  by-laws  provided  that  in  making 
proof  of  partial  loss  the  insured  waived  further 
claim,  the  insurer  could  not  defeat  an  action  for 
additional  sums  unless  it  had  paid  the  Initial 
claim  and  insured  had  waived  the  benefits. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  $|  1387,  1859-1861.] 

6.  Insurance  ®=»558(4)— Mutuai,  Benefit- 
Accident  InSUBANCE— LlABILITT. 

Aji  accident  insurer  cannot  defeat  a  claim 
for  insurance  on  the  ground  that  there  was  no 
proof  of  loss  where  the  assignee  of  insured  made 
application  for  blanks  upon  which  to  make  the 
proper  claim  and  was  refused. 

[Ed.   Note. — For  other  cases,  see  Insurancik 
Cent  Dig.  i  1387.] 
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7.   IWSUKAWta   «St»e02— ACCIDBN'T— PBWALTtBB. 

Before  the  penalty  provided  for  by  Rev. 
St  1895,  art.  3071,  of  12  per  cent,  damages  for 
failurs  to  pay  a'clalm  can  be  imposed,  a  demand 
for  payment  must  be  made,  and  evidence  of  the 
furnishing  of  proofs  of  loss  and  a  statement  that 
the  company  refused  to  pay  is  not  sufficient. 

[Ed.  Note.— For  other  caqee,  see  ,  Insurance, 
Cent.  Dig.  i  1498.] 

Appeal  from  District  Court,  E)rath  Coun- 
ty;  J.  B.  K^th,  Judge. 

Action  by  E.  A.  Powell  and  another  against 
the  International  Travelers*  Association. 
Judgment  for  plaintiffs,  and  defendant  v&- 
peals.    Afflrnied. 

Seay  ft  Seay,  of  Dallas;  and  W.  W.  Moores, 
of  Stephaiville,  for  appellant.  E.  E.  Solomon 
and  R.  L.  Thompson,  both  of  Stephenville, 
for  appellees. 

HARPEa,  O.  J.  There  Is  no  statetnent  xat 
facts  in  the  record.  The  trial  court  made  the 
following  findings  of  fact  as  applicable  to  the 
points  raised  by  the  assignments  of  error. 
We  copy  therefrom  and  make  same  our  find- 
ings of  facts: 

November  29,  1913,  M.  0.  Senter  became  a 
member  of  the  International  Travelers'  Associa- 
tion. The  application  for  m«mberdiip  contained 
the  following  stipulation: 

"I  agree,  if  accepted  as  a  member,  •  •  • 
that  the  manner  and  amount  of  the  ben^ts  to 
be  paid  shall  be  those  only  which  may  be  pro- 
vided for  in  the  by-laws  in  force  and  effect  at 
the  time  the  accident  occurred,  which,  with  the 
certificate  of  membership  and  this  dedaration, 
shall  constitute  the  contract  between  myself 
and  the  association.  I  further  agree  that  all 
suits  against  said  association  growing  out  of 
the  certificate  of  insurance  issued  on  this  shall 
be  filed  In  the  city  and  county  of  Dallas,  'fezas, 
and  I  hereby  expressly  waive  my  right  to  file 
said  suit  at  any  other  place,  etc.  I  agree  to 
comply  with  all  the  requirements  of  the  by-laws 
of  said  association  as  they  now  exist  or  may 
hereafter  be  amended." 

It  was  further  found  that  at  the  time  of  the 
application  and  issuance  of  certificate  and  at  the 
time  of  the  injury  and  trial  there  was  a  duly 
enacted  and  existing  by-law  in  substance  as 
shown  below. 

"I  find  that  on  or  about  December  2,  1918,  up- 
on said  application  for  membership,  the  Interna- 
tional Travelers'  Association  issu^  to  said  M. 
G.  Senter  a  certificate  of  membership,  or  poli- 
cy of  insurance,  which,  among  other  things, 
provided:  'M.  C.  Senter  does  hereby  and  by  the 
acceptance  of  this  certificate  agree  that  all  suits 
that  may  be  filed  on  this  certificate,  or  that  may 
grow  out  of  this  contract  shall  be  filed  in  the 
city  and  county  of  Dallas,  state  of  Texas,  and 
this  shall  bind  his  beneficiary  and  legal  repre- 
sentatives as  well  as  himself.' 

"I  find  that  the  defendant,  the  International 
Travelers'  Association,  is  the  character  of  cor- 

£  oration  as  pleaded,  to  wit,  a  corporation  hav- 
ig  no  capital  stock,  and  that  the  purpose  for 
which  it  is  incorporated  is  to  engage  m  the  busi- 
ness of  mutual  assessment  accident  insurance, 
and  its  business  is  conducted  on  the  assessment 
plan  without  lodges  ;  that  its  principal  ofiice  and 
place  of  business  is  now  in  Dallas,  Dallas  coun- 
ty, Tex.,  and  has  continuously  been  so  since  its 
incorporation  in  the  year  1908 ;  that  before  the 
filing  of  these  suits  or  the  issuance  of  citation, 
nor  at  the  time  of  filing  of  said  suits,  nor  at  the 
Issuance  of  the  process  therein,  nor  at  this  time, 
it  has  not  had  a  local  agent  m  Erath  county. 


Tbx.,  nor  did  it  haT«  a  local  agent  'at  any  of 
the  times  mentioned  herein. 

"I  find  that  in  the  certificate  issued  to  said 
Senter,  among  other  things,  is  provided:  There 
shall  be  payable  to  said  member  in  case  of  bodily 
injuries  which  are  caused  solely  and  ezclusivdy 
by  external,  violent^  and  accidental  means,  not 
resulting  in  death,  land  within  ninety  days  after 
the  receipt  by  said  association  of  satisfactory 
proofk  of  the  happening  of  such  injury,  the  sum 
<tf  $25.00  p«r  week  for  botaidisabUity  for  not 
to  exceed  104  consecutive  weelcs.' 

"T  further  find  that  after  designating  the 
various  benefits  under  the  policy,  including  the 
one  above  mentioned,  that  aaid  certificate  far- 
ther provifdea:  'And  the  same  is  payable  withio 
ninety  days  after  receipt  by  said  association  of 
satisfactory  proofs  of  the  happening  of  any  suoh 
injury,  and  any  and  aD  such  payments,  or  lia- 
bility to  pay,  shall  be  and  is  in  accordance  with 
and  subject  to  each  and  cdl  of  the  provisioos 
of  the  by-laws  of  said  association  and  of  the 
provisions,  and  any  and  all  amendments,  alter- 
ations, and  new  issues  of  such  by-laws,  whieh 
said,  by-laws  are  hereby  referted  to  and  made 
a  part  hereof  as  fully  as  if  they  were  recited 
at  length  over  the  signatures  hereto  affixed,  and 
which  said  amendments,  alterations  and  new  is- 
sues of  said  by-laws  shall  become  a  part  here<^ 
as  fuUy  as  if  they  were  recited  at  learth  over  the 
signatures  hereto  affixed,  as  soon  as  such  amend- 
ments, alterations  or  new  issues  of  such  by-laws 
respectively  are  or  may  be  adopted,  and  the 
said  M.  C.  Senter  hereby,  and  by  the  aoceptan«<! 
hereof,  agrees  to  abide,  and  be  bound,  by  said 
by-laws,  and  each  of  them,  and  all  lawful  amend- 
ments, alterations  or  new  Issues  thereof,  or  any 
of  them.    •    •    • ' 

"r  further  find  that  all  dues  and  assessments 
under  said  policy  have  been  paid,  and  that  said 
policy  and  certificate  were  in  force  and  effect 
on  the  30th  day  of  December,  A.  D.    1914. 

"And  I  further  find  that  on  the  SOth  dav  of 
December,  A.  D.  1914,  that  the  said  H.  C.  Sen- 
ter r«ceived  bodily  injuries  which  were  caused 
solely  and  exclusively  by  external,  violent,  and 
accidental  means,  to  wit,  by  the  accidental  dis- 
charge of  a  shotgun,  and  that  he  %as  totally  dis- 
abled as  a  result  of  said  injuries  for  a  period 

"I  further  find  that  on  the  27th  day  of  Sep- 
tember, A.  D.  1015,  that  M.  C.  Senter  made 
affidavit  of  claim  and  proofs  of  claim  for  indem- 
nity, which  was  duly  executed  by  the  aaid  M. 
C.  Senter  and  sworn  to  before  a  notary  public  of 
Erath  county,  Tex.,  and  that  the  same  was  on 
that  date  mailed  to  the  International  "Travelor*' 
Association  at  Dallas,  and  was  received  by  tkt 
said  International  Travelers'  Association  on  the 
28th  day  of  September,  A.  D.  1915l  I  further 
find  that  said  proofs  of  claim  among  other  things 
contained  the  following  questions  and  ansvrcrs 
and  provisions: 

"  'Q.  29.  How  long  were  you  wholly  disabled 
in  consequence  of  said  injury  from  attending  to 
each  and  every  one  of  your  business  duties? 
(Give  the  length  of  time  and  between  whft 
dates.)  A.  December  SO,  1914,  to  September  28. 
1915. 

"  'Q.  30.  How  long  were  yon  partially  disabled 
from  attending  to  your  business?  A.  Septem- 
ber 28th  to  October  28th,  one  month  estimated. 

"  'Q.  81.  When  did  you  first  begin  after  year 
injury  to  attend  to  some  part  of  your  business 
or  occupation?  A.  Have  not  begun  to  attend 
to  any  duties  as  yet 

"  'Q.  For  what  length  of  time  do  you  daim  in- 
demnity? A.  I  claim  December  30, 1914,  to  Oc- 
tober 28,  1015,  indemnity,  whidi  when  paid 
shall  be  in  full  satisfaction  and  final  aettlement 
of  all  claims  I  have,  or  may  have,  against  tbr 
association  for  loss  of  time  reaoltinK  froo 
the  above-named  injuries.' 

"I  further  find  that  on  the  27th  day  of  Sep- 


'  4ta9For  otbei^  easM  sea  same  topic  aad  KBT-NUHBKa  fo  all  K«y-Niuatnr»il  lUgmtM  and 
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tember,  1915,  Irheil  M.  0.  Bentw  0ed  hia  afflda' 

vit  and  claim  for  loaa  and  indemnit;,  he  vaa  at. 
that  time  totally  disabled  from  said  lDJar7<  and 
that  his  total  disability  continued  for  a  period 
of  20  weeks  tlkereafter,  and  that  said  amdatrit 
was  filed  with  knowJedg»  that  his  total  dlsalHl- 
itj  continued  to  exist,  and  for  the  purpose  ot  ae- 
curing  an  advancement  from  the  company  to 
that  date,  but  not  as  a  release  of  future  indem- 
nity for  eontiaued  disability. 

"I  further  find  that  at  the  tine  of  all  the 
transactions  involved  in  this  litigation  that  there 
vas  a  duly  ezistine  by-law  of  the  Internation- 
al TraTdeiB*  Association,  being  part  of  artlele 
T,  which  reads  as  follows:  'Any  member  who 
shall  file  a  claim  with  said  officers  before  his  to- 
tal or  partial  disability  ceases'  by  so  filing  his 
claim  waives  all  rights  to  additional  benefits,  and 
shall  not  be  entlljed  to  receive  benefita  on  ac- 
count of  any  additional  total  or  partial  loss  of 
time  than  that  stated  in  his  said  proofs  of  dis- 
ability so  filed  before  his  total  or  partial  disabil- 
itT.  or  both  total  and  partial  disability  ceases.' 
"I  fnrtlier  find  that  the  above  proofs  of  claim 
were  the  only  proofs  of  claim  ever  presented  or 
offered  by  M.  O.  Senter,  and  that  Intemational 
Travelers'  Association  did  not  accept,  act  upon, 
or  offer  to  pay  said  claim  upon  the  proof  pre- 
sented. 

"I  further  find  that  prior  to  September  27. 
A.  T>.  1915,  and  ever  since  said  time,  a  part  and 
portion  of  said  funds  due  the' said  Senter  under 
said  certificate  were  being  claimed  by  A.  L>. 
Self,  his  estate  and  his  executor,  and  that  since 
March  2.  A.  D.  1916,  that  0.  O.  Foust.  as  as- 
sifmee  ot  said  M.  C.  Senter,  has  claimed  said 
funds. 

"I  further  find  that  prior  to  September  27. 
A.  D.  1915,  that  the  International  Travelers' 
Association  received  from  said  Self,  his  estate 
or  his  administrator,  notice  of  the  fact  that  they 
claimed  said  funds,  but  there  is  no  evidence 
that  the  association  ever  bncw  the  amount  of 
^uch  funds  clnimed  by  said  Self,  his  estate  or 
lepal  representatives.  • 

"I  further  find  that  prior  to  March  2,  1916, 
M.  C.  Senter  made  an  equitable  assignment  to 
Self,  or  his  legal  representatives,  of  said  fund 
to  the  extent  of  the  principal  of  a  note  for  $143.- 
90  and  interest  thereon,  with  attorney's  fees, 
making  a  total  to  this  time  of  $178.70. 

"I  further  find  that  said  M.  C.  Senter  was  in- 
debted to  Self,  bis  estate  or  legal  representatives, 
in  the  total  sum  of  $660.^,  including  the  $178.- 
70,  for  which  last  sum  only  said  Senter  gave 
an  equitable  assignment  of  the  funds  doe  from 
this  certificate. 

"I  further  find  that  on  March  2,  A  D.  1916, 
that  the  said  M.  C.  Senter  by  a  general  deed  of 
assignment,  as  provided  for  in  the  statutes  of 
Terns  for  the  benefit  of  creditors,  made  a  deed 
of  assignment  to  C.  O.  Foust  for  the  benefit  of 
creditors  of  the  said  Senter  assigning  all  of  bis 
property,  including  whatever  sums  might  be  due 
upon  said  certificate  as  a  result  of  this  accident, 
to  his  said  assignee,  C.  Q.  Foust. 

"I  find  that  since  the  2d  day  of  March,  1916, 
said  C.  G.  Foust,  as  assignee,  has  claimed  and 
continues  to  claim  said  funds,  and  that  on  or 
about  April  9,  A.  D.  1916,  that  he  went  to  the 
office  of  the  Intentatioaal  Travelers'  Assoda- 
tion  in  the  city  of  Dallas  and  requested  blanks 
for  the  purpose  of  filing  additional  proofs  of 
loss,  and  was  advised  by  the  representatives  of 
said  association  that  they  would  not  furnish  him 
the  blanks,  nor  did  the^  intend  to  pay  any  great- 
er sum  than  was  specified  in  the  proofs  of  loss 
made  by  Senter  on  September  27,  1915,  as  they 
constroed  this  t«  be  the  extent  of  their  liability 
under  the  circumstancea. 

"I  find  that  $150  would  be  a  reasonable  attor- 
ney's fee  in  this  case  should  an  attorney's  fee  be 
allowed. 

"I  further  find  that  at  tht  time  the  said  Senter 
made  the  application  for  insurance  in  auction 
he  waa  not  fucDJataed  with  copy  of  by-laws,  and 


did  not  know  what  the  hy-laWs  contafaied  and 

the  party  taking  his  application  agreed  to  fur- 
nish him  with  a  copy  oi  by-laws,  out  failed  to 

do  80." 

Powell,  as  administrator,  brought  suit 
against  the  International  Travelers'  Associa- 
tion and  Senter  to  establish  his  claim  against 
Senter  and  to  Imponnd  the  funds,  if  any,  due 
from  the  International  Travelers'  Association. 
0.  6.  BVyast,  as  assignee  of  said  M.  O.  Sen- 
ter, Intervened,  and  asked  that  the  funds  due 
the  said  Senter  be  turned  over  to  blm.  The 
Intermational  Travelers'  Association  answer- 
ed, setting  np  its  plea  of  privilege  to  be  sued 
in  Dallas  ooantjt,  Tex.,  and,  subject  to  sncb 
plea,  pleiadea  that  oo  or  about  tlie  20tta  day 
of  September,  A.  D.  1«16,  M.  C.  Senter  filed 
with  it  proof  of  claim  for  indemnity  for  said 
aoddent,  and  fixed  Us  total  disability  from 
December  SO,  A.  D.  1914,  to  September  28, 
A.  D.  1915,  and  iiius  claimed  the  sum  of  $1,- 
025,  being  39  weeks'  total  disability  and  4 
weeka'  partial  disability,  and  by  virtue  of  the 
by-laws  of  the  International  Travelers'  Aa- 
soda^tlon  waived  any  claim  for  any  further 
or  additional  amount  It  farther  asked  that 
said  M.  O.  Senter  be  made  a  party  to  the  stilt, 
and  that  an  claimants  of  the  fund  be  made 
parties  so  that  its  rights  might  be  protected 
in  the  payment  of  the  funds  due  by  it,  It 
having  prior  notice  of  various  claims .  upon 
the  fund. 

The  case  was  tried  before  the  court  with- 
out a  Jury.  The  plea  of  privilege  was  over- 
ruled, and  Judgment  rendered  In  favor  of 
Foust,  as  assignee,  against  tne  International 
Travelers'  Aasociation  for  $1,525  on  the  24th 
day  of  July,  A.  D.  1916.  Judgment  was  ren- 
dered in  favor  of  Powell,  as  administrator, 
against  Senter  for  $660.52.  It  was  further 
ordered  that  $143.80  of  this  amount  be  paid 
out  of  the  funds  due  from  the  International 
Travelers'  Association. 

All  parties  excepted  and  gave  notice  of 
appeal,  but  the  International  Travelers'  As- 
sociation alone  perfected  the  same. 

[1]  The  first  assignment  Is  that  the  court 
erred  in  overruling  plea  of  privilege  to  be 
sued  in  Dallas  county,  because  In  the  certif- 
icate of  membership  or  policy  of  insurance  it 
was  stipulated  and  agreed  that  all  suits 
should  so  be  filed. 

Article  4744,  R.  S.  Tex.  1911,  reads  as  fol- 
lows: 

"Suits  on  policiea  may  be  instituted  and  pros- 
ecuted against  any  •  •  •  accident  insurance 
company,  in  tiie  county  where  the  home  office  of 
such  company  is  located,  pr  in  the  county  where 
loss  has  occurred  or  where  the  policy  holder 
•    *    •    instituting  such  suit  resides." 

And  It  Is  held  in  International  Travelers' 
AssodaOon  v.  Branum,  1C9  S.  W.  389,  that 
this  statute  applies  to  this  class  of  cases. 
See,  also,  Eaton  v.  Ass'n,  136  S.  W.  817,  for 
full  discussion  of  the  principles  upon  which 
the  holding  is  based. 

By  its  second  and  only  other  assignment 
appellants  urge  that  by  the  trial  court's  con- 
clusions of  fact  it  conclusively  appears  that' 
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appellees  are  only  entitled  to  recerer  for  tlM 

time  covered  by  his  proof  of  loss  from  De- 
cember 30th,  to  September  28th,  or  $1,026. 

The  first  proposition  is  that  the  follo,wlng 
by-law  limits  tbem  to  the  amount  specified 
In  the  proof  of  claim  as  filed : 

"Any  member  who  shall  file  a  claim  with  said 
officers  before  his  total  or  partial  disability  ceas- 
es, by  so  filing  bla  claims,  waives  all  riebts  to 
additional  benefits,  and  sball  not  be  entitled  to 
recover  benefits  on  account  of  any  additional 
total  or  partial  loss  of  time  than  that  stated  in 
his  said  proofs  of  disability  so  filed,  before  his 
total  or  partial  disability  or  both  total  and  par- 
tial disability  ceases." 

The  second  proposition  Is:. 

"Where  proofs  of  loss  provided,  'I  daim  De- 
cember 30,  1914,  to  October  28tb,  1915,  indem- 
nity, which,  when  paid,  shall  be  la  full  satisfac- 
tion and  final  settlement  of  all  claim  I  have,  or 
may  have,  against  the  association  for  loss  of 
time  resoltlng  from  the  above-named  injuries,* 
and  were  duly  signed  and  presented  to  the  asso- 
ciation, such  proofs  of  loss  were  a  full  and  com- 
plete release  for  any  indemnity  other  than  that 
specified,  and  was  binding  apon  the  moaber." 

The  third  proposition  Is : 

"Where  there  were  several  datmants  to  the 
funds,  and  where  there  was  some  controversy  as 
to  the  extent  and  duration  of  the  injuries,  under 
snch  circumstances,  because  the  same  was  not 
paid,  did  not  Invalidate  the  association's  right 
to  accept  the  proposition  of  the  time  as  stipulat- 
ed in  the  proofs  of  indemnity." 

[2]  The  answer  to  the  first  proposition  Is 
that  article  4807,  Revised  Civil  Statutes,  pro- 
vides that  upon  receipt  of  satisfactory  proof 
of  accident  and  loss  of  time  the  company  Is 
liable  for  the  payment  of  the  sum  of  money 
promised  by  the  certificate  or  policy.  In- 
ternational Travelers'  Association  v.  Branum, 
169  S.  W.  389;  Courtney  v.  Mutual  Aid 
Ass'n,  120  Mo.  App.  110,  94  S.  W.  768,  101  S. 
W.  1098. 

[3,4]  Besides,  It  will  be  noted  that  the 
court  found  the  fact  to  be  that  the  Insured 
had  no  knowledge  of  the  by-law  of  the  com- 
pany relied  upon;  that  the  company  agreed 
to  furnish  copy  of  by-laws  and  failed  to  do 
so.  There  is  another  reason  why  the  assured 
did  not  forfeit  his  right  to  additional  Insur- 
ance. His  claim  was  prematurely  filed.  At 
least  the  defendant  was  not  lawfully  bound  to 
pay  the  dalm  until  the  final  and  tnll  amount 
suffered  had  accrued  and  after  proof  of 
claim.  Commonwealth  Bonding  &  Casualty 
Co.  v.  Knight,  186  8.  W.  1037. 

[5]  If  the  company  had  paid  the  claim 
covered  by  first  proofs,  and  assured  had  waiv- 
ed additional  benefits.  It  might  have  been 
released  under  proper '  conditions,  but  this 
It  failed  to. do.  Clanton  v.  Travelers'' Pro- 
tective Ass'n,  101  Mo.  App.  312,  74  S.  W.  510. 

The  second  and  third  propositions  are  an- 
swered by  the. observation  next  above. 

[6]  Under  these  propositions  It  is  urged 
that  the  insured  Is  not  entitled  to  recover  the 
amount  claimed  after  the  final  date  fixed  by 
the  proofs  filed,  because  there  Is  no  proof 
of  such  additional  loss.    The  assignee  of  the 


cUdm  made  apj^leatloti  to  tihe  defendant  for 
blanks  upon  which  to  make  the  i»roper  claim 
and  .was  reftued;  for  this  reason  it  cannot 
defend  upon  that  ground.  American  Kat. 
Ins.  Col  t.  Bird,  174  a.  W.  930. 

ThA  assignments  are  therefore  overruled. 

The  appellee  filed  cross-action  for  attor- 
ney's fee  and  for  12  per  cent  damages  pn>> 
vkted  by  stotote. 

[7]  Before  this  penalty  (proTlded  for  by 
arUcle  3071,  Bev.  Stat  1895)  can  be  imposed 
by  the  conrt,  a  demand  for  payment  must  be 
made.  This  the  plalntifr  failed  to  do.  Mutual 
Life  Ins.  Co.  v.  Ford,  61  Tex.  CIv.  App.  412, 
130  S.  W.  768.  And  evidence  of  the  famish- 
ing of  proofs  of  loss  and  of  a  statement  that 
the  company  refused  to  pay  is  not  snlBdent 
Insurance  Co.  v.  Ford,  supra. 

Finding  no  error  in  the  record,  the  case  is 
affirmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
HART.    (No.  1792.) 

(Court  of  Civil  Appeals  of  Texas.    Texarkana. 

May  24,  1917.    Rehearing  Denied 

July  28,  1917.) 

1.  TatAti  <S=)2eO(^  —  IivSTBUcnoiTs  —  Bk- 

QTJEBT8— INSTRDOTIONS  AXBEADT  OlTKW. 

Refusing  a  requested  instruction  to  find  for 

defendant  railroad  if  plaintiff  was  negligent 
in  not  stopping  his  team  at  a  safe  distance  trom 
the   tracks   is   not   erroneous,   where   the  jnry 
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were  told  to  find  for  defendant  if  the  plaintii 
negligently  stopped  his  team  within  a  few  feet 
of  the  track. 

[Ed.  Note. — For  other  cases,  see  TiiaL  Cent 
t.  i  657.] 

2.  BVIDBtCCB  ■S=>S58(7)— OFmiON  Btidence-^ 
Cboss-Exauination  or  Expkbt— Iktekest. 
Whilo  defendant  railroad  might  show  plain- 
tiff's expert  medical  witness  was  to  receive 
more  than  the  statutory  fee  if  a  judgment  was 
recovered  in  the  pending  action,  it  cannot  crofs- 
examlne  the  witness  regarding  contingent  fees 
received  by  him  for  testifying  in  other  damage 
suits. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  i  2379.] 

Appeal  from  District  Court,  Hunt  Connty; 
A.  P.  Dohoney,  Judge. 

Action  by  K.  C.  Hart  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Bols  d'Arc  street  in  GreenvUle  nms  north 
and  south.  Appellant's  main  line  track  and 
one  of  its  side  tracks  run  east  and  west 
across  Bols  d'Arc  street  TOie  side  trac^  was 
a  short  distance  south  of  the  main  line  track, 
and  was  connected  with  it  by  a  switch  about 
100  feet  west  of  said  street  Ainrll  26.  1913. 
appellee,  traveling  In  a  wagon  loaded  with 
stove  wood  and  drawn  by  a  team,  of  gentle 
mules,  approached  Bols  d'Arc  street  from  the 
south.  When  he  reached  a  point  about  30 
feet  from  said  main  line  track  be  saw  a  lo- 
comotive at  a  point  100  yards  or  more  west 
of  the  street,  rapidly  poatalng  a  tank  car 


^asjVor  oUmt  easM  Me  same  topic  and  KET-NVMBBR  In  all  K«r-NttmbaT«d  Dtgaats  and  Indexes 


Digitized  by^OOQlC 


Tex.) 


MISSOURI,  K.  <fc  t:  by.  CO.  OF  TEXAS  v.  HART 


Ml 


east  on  the  main  line  track.  He  at  once 
stopped  his  team,  and  tala  mules  stood  with 
their  fore  feet  over  the  south  rail  of  the  side 
track.  When  the  tank  car  reached  the 
switch  It  was  "kicked"  by  the  engine  from 
the  main  line  to  the  side  track,  along  which 
it  continued  eAst  at  a  rapid  rate,  of  speed. 
When  appellee  saw  the  car  take  the  side 
track  he  at  once  began  Jerking  his  mules  off 
of  and  from  that  track,  on  which  they  were 
standing  as  stated.  As  the  mules  were  back- 
ing away  from  the  track  the  ear  passed  rap- 
idly along  it,  about  two  feet  from  their 
heads,  so  frightening  them  that  appellee  lost 
control  of  them  and  they  backed  the  wagon 
south  of  Bols  d'Arc  street  about  30  feet,  and 
then  into  a  ditch  on  the  side  of  the  street. 
As  a  result  of  the  wagon  going  into  the  ditch 
appellee  was  thrown  Tlolently  from  the  seat 
thereof  on  which  he  was  sitting  onto  the 
wood  therein,  whereby  he  suffered,  he  alleg- 
ed, serious  and  i)ermanent  Injury  to  his  per- 
soa.  In  his  petition  appellee  alleged,  as  neg- 
ligence on  the  part  of  appellant's  employes 
In  (Aarge  of  the  locomotive  and  tank  car 
which  rendered  it  liable  to  him  for  the  dam- 
ages he  suffered,  that  said  employes  caused 
the  locomotive  to  "kick"  the  car  from  the 
main  Iln^  track  onto  the  side  track  as  they 
did  in  violation  of  a  duty  they  owed  him  not 
to  do  so  under  the  drcumstances,  and  caused 
said  car  to  move  east  on  said  track  and  pass 
in  front  of  and  In  close  proximity  to  appel- 
lee's mules  at  the  rate  of  20  or  25  miles  an 
hour,  in  Violation  of  the  provisions  of  an  or- 
dinance of  said  city  of  Greenville  making  it 
unlawful  to  cause  such  a  car  to  be  run  with- 
in its  limits  at  a  greater  rate  of  speed  than 
6  miles  per  hour.  The  answer  of  appellant 
to  appellee's  petition  consisted  of  a  general 
denial  and  pleas  of  contributory  negligence 
on  Ms  t>art  The  appeal  Is  from  a  judgment 
in  appellee's  favor  for  $6,000. 

Chas.  C.  Huff,  of  Dallas,  and  Dlnsmore, 
McMahan  &  Dlnsmore,  of  Oreenville,  for  ap- 
pellant. Evans  &  Shields,  of  Greenville,  for 
appellee. 

WILLSON,  C.  J.  (hfter  stating  the  facts 
as  above).  In  its  assignments  appellant 
complains  of  the  action  of  the  trial  court: 
(1)  In  refusing  a  special  charge  requested  by 
it;  (2)  in  admitting  as  evidence  certain  tes- 
timony offered  by  appellee;  and  (S)  in  ex- 
cluding as  evidence  certain  testimony  offered 
by  It — and  also  complains  of  the  verdict  on 
the  ground  that  it  was  excessive. 

[1]  Appellant  presented  to  the  court,  with 
a  request  that  he  give  same  to  the  jury,  two 
gpedal  charges  on  the  issue. as  to  contribu- 
tory negligence  on  the  part  of  appellee  which 
it  thought  was  made  by  the  testimony.  Both 
of  tbe  charges  were  predicated  on  knowledge 
by  appellee,  as  he  approached  the  crossing, 
of  the  fact  that  cars  were  then  being  switch- 
ed toward  the  street  on  appellant's  main  line 
track.  In  tbe  one  numbered  8,  which  the 
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comrt  gave,  tha  jury  were  told,  In  effect,  to 
find  for  appellant  if  they  believed  it  was  ne'g>- 
Ugence  on  the  part  of  appellee  to  stop  his 
team  "within  a  few  feet"  of  the  side  track. 
3^e  charge  refused.  No.  6,  had  it  been  given, 
would  have  told  the  Jury,  in  effect,  to  find 
for  appellant  if  they  believed  it  was  negli- 
gence on  the  part  of  appellee  not  to  stop  his 
team  "while  he  was  at  a  safe  distance"  from 
appellant's  tracks.  It  is  plain,  we  think, 
that  each  of  'the  charges,  had  both  been  giv- 
en, would  have  submitted  one  and  the  same 
questioi^  to  the  jury  for  determination,  to 
wit:  Was  appellee  guilty  of  negligence  In 
stopping  his  team  as  close  as  he  did  to  the 
side  track?  Having  submitted  the  question 
to  the  jury  when  he  gave  the  special  charge 
numbered  3,  of  course  the  trial  court  did  not 
err  when  he  refused  to  repeat  it  by  giving 
the  si>ecial  charge  numbered  6. 

The  testimony  appellant  objected  to,  and 
which  the  court  nevertheless  admitted,  was 
that  of  appellee  and  his  witness  Dr.  Hart 
in  regard  to  transactions  between  appellee 
and  one  Nellie  Howard,  and  to  conversations 
he  had  with  her  and  others  about  those 
transactions.  Ko  useful  purpose  would  be 
served  by  detailing  the  testimony  here.  We 
have  considered  it  in  connection  with  other 
testimony  in  the  record,  and  have  reached 
the  conclusion  that  the  court  did  not  err 
when  he  overruled  appellant's  objections  and 
admitted  it 

[2]  The  testimony  excluded,  and  which  ap- 
pellant thought  ought  to  have  been  admitted, 
was  that  of  Dr.  J.  A.  Smith,  a  witness  for 
appellee,  and  one  of  the  physicians  who 
treated  appellee  for  the  injury  he  claimed  he 
had  suffered.  On  its  cross-examination  of 
Dr.  Smith  appellant  proved  by  him  that  In 
the  nine  years  preceding  the  trl^  he  had 
been  a  witness  for  plaintiffs,  represented  by 
appellee's  attorney  B.  Q.  Evans  in  about  110 
damage  suits  against  railway  companies,  and 
had  never  been  a  witness  for  a  defendant 
in  such  a  suit.  Appellant  complains  that  the 
court  refused  to  permit  it  to  further  prove 
by  the  witness  that  he  had  been  paid  contin- 
gent fees  for  testifying  in  a  number  of  the 
suits,  and  then  Iiad  a  suit  pending  in  the 
district  court  of  Hunt  county  to  recover  $700 
for  testifying  in  one  of  tbem,  in  which  he 
alleged  in  his  petition  that  it  was  on  his 
testimony  that  the  plaintiff  in  that  suit  had 
recovered  a  large  Judgment  against  the  de- 
fendant. It  would  have  been  permissible  for 
appellant  to  show,  if  it  could,  that  a  fee 
other  than  the  statutory  one  was  to  be  paid 
the  witness  if  appellee  recovered  a  judgment 
against  it,  and  doubtless  it  would  have  been 
permitted  to  make  such  proof  had  it  offered 
to  do  so.  But  proof  that  the  witness  had  re- 
ceived, or  claimed  a  right  to  receive,  contin- 
gent fees  for  testifying  as  a  witness  in  other 
cases  would  not  of  Itself  tend  to  show  inter- 
est on  his  part  in  the  result  of  this  suit,  nor' 
bias,  against  appellant. 
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Tbe  verdict  was  not  ezcesslTe  tf  tbe  coa- 
sequences  to  appellee  ot  tbe  Injury  he  suffer- 
ed was  as  serious  as  testimony  offered  by' 
him  indicated  they  were.  The  jury  had  a 
right,  to  believe  that  testimony  in  determin- 
ing the  amount  they  should  award  to  appel- 
lee. 

The  Judgment  is  affirm«d. 


PATTERSON  v.  BUSHONG  et  al.    (No.  8605.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

June  4,  1817.     Rehearing  DeniM 

June  30,  1917.) 

1.  Appeal  and  Eskob  «=>281(1)— Scope  of 
Review— Pbeservation  of  Exceptions. 

Assignments  of  error  not  directed  to  the 
attention  of  tho  trial  court  in  tbe  motion  for 
new  trial  cannot  be  considered  in  view  of  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art  1612, 
and  rules  101  and  101a  (159  S.  W.  xi). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1650-1661,  3024,  3281.] 

2.  Appeal  and  Ekbob  €=»742(5)— Scope  o» 
Review— Pbesebvation  of  Exceptions. 

Assignments  of  error  to  the  refusal  to  sub- 
mit issues  to  the  jury  cannot  be  considered  in 
the  absence  of  the  evidence  in  the  statement 
under  tbe  assignments  to  show  the  materiality 
of  such  issues. 

3.  Vendob  and  Pubchasbb  4=»37(4)— Fbaud- 
CLENT  Rkpbesentations—Rxliance— Right 
TO  Relt. 

Where  the  agent  of  tho  purchaser  inspected 
tbe  land  sold  and  secured  the  opinions  of  per- 
sons in  the  neighborhood  not  influenced  by  the 
vendor  as  to  tbe  value  of  tbe  land,  reliance  on 
tho  statement  of  the  vendor's  agent  as  to  the 
value  of  the  land  per  acre  cannot  be  claimed, 

[EM.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  57.] 

4.  Vendob  and  Pubchaseb  4=337(1) — Fbattd- 

UIXNT  ItEFBESENTATIONB — RELIAN  CE~RlOHT 

TO  Rely. 
One  who  undertakes  to  discover  the  truth 
of  representations  made  to  him  is  charged  with 
tbe  knowledge  of  everything  which  a  proper  in- 
vestigation would  disclose,  and  would  not  be  jus- 
tified in  acting  upon  fraudulent  representations 
merely  because  they  were  made  to  him. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  $  54.] 

6.  Pbincipal  and  Agent  «=>177(4)— Knowl- 

KDOE  OF  Agent. 

One  who  constituted  another  her  agen(  to 
purchase  land  for  her  was  bound  by  such  agent's 
knowledge  as  to  the  character  and  value  of  the 
land. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  676.] 

6.  Tbial  «s»114— Abgument  of  Counsel. 

In  a  case  submitted  on  special  issues  the 
counsel  should  not  discuss  in  their  argument  to 
the  jury  the  effect  on  the  judgment  to  be  ren- 
dered hj  the  court  of  tbe  findings  of  tbe  jury 
on  the  issues  involved. 

[Ed.  Note.— For  other  cases,  aeo  Trial,  Cent 
Dig.  {  275-278,  296.] 

Appeal  from  District  Court,  Tarrant 
County;    Mike  E.  Smith,  Special  Judge. 

Suit  by  Mrs.  Hattie  J.  Bushong  and  hus- 
band against  G.  R.  Patterson.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed 
and  remanded. 


Samuels  ft  Brown  and  Durward  McDonald, 
all  of  Ft.  Worth,  for  appellant  Pedea  M 
Lipscomb,  Slay  &  Simon,  and  Tlieodore  Mack, 
aU  of  Ft  Worth,  for  appellees. 

BUCK,  J.  On  January  16,  1915,  Hattie  J. 
Bushong,  Joined  by  her  husband,  J.  I>.  Bush- 
ong, sued  U.  R.  Patterson,  and  for  cause 
of  aetioa  alleged:  That  plaintiff  Hattie  J. 
Bushong  was  the  lawful  owner  In  ber  own 
separate  right  of  certain  described  property 
situated  in  Tarrant  county,  consisting  of 
hotel  property  known  as  the  "Mohawk 
Hotel,"  residence  pn^erty  on  Pruitt  street 
both  in  the  city  of  Ft  Worth,  and  188,2  acres 
known  and  described  as  the  T.  C.  U.  property, 
the  latter  being  a  farm  upon  which  plaintiffs 
resided,  used  as  a  farm  and  dairy.  Plaintiff 
alleged  that  the  market  value  of  said  Mo- 
hawk Hotel  property,  over  and  above  all  in- 
cumbrances then  existing,  was  $35,000,  and 
the  market  value  of  the  other  two  described 
tracts  was  $22,500,  over  and  above  all  incum- 
brances then  existing;  that  G.  R>.  Patterson 
was  the  owner  of  3,000  acres  of  land  situated 
in  Dimmitt  county,  described  by  metes  and 
bounds,  and  that  said  Patterson,  and  his 
agents,  servants,  etc.,  through  false  and 
fraudulent  representations  induced  plaintiff 
Hattie  J.  Bushong  to  convey  to  him  by  war^ 
ranty  deeds  all  the  land  situated  in  l^irrant 
county  above  described  in  exchange  for  the 
Dimmitt  county  lands,  and  by  said  false  and 
fraudulent  representations  induced  her  to 
execute  and  deliver  to  Patterson  notes  ag- 
gregating $62,500,  said  notes  bdng  made  pay- 
able to  said  Patterson. 

The  specific  representation  relied  on,  and 
which  plaintiff  alleged  to  have  been  made 
to  her  by  defendant,  Patterson,  or  his  agent, 
and  which  she  alleged  to  have  been  fraudu- 
lent, was  tliat  the  Dimmitt  county  land  was 
actually  worth  the  sum  of  $40  per  acre  at  the 
time  of  the  making  of  said  trade  or  exchange 
of  properties,  and  that  said  representation 
of  value  was  a  representation  of  fact  and 
was  false  and  fraudulent,  and  that  the  land 
was  worth  not  more  than  $10  per  acre.  Other 
allegations  were  made  as  to  asserted  fraud- 
ulent representations  made  by  defendant,  or 
his  agents,  to  the  effect  that  lands  ot  the 
same  character  and  kind  and  in  the  ^dnity 
of  defendant's  land,  which  he  sold  to' plain- 
tiff, were  selling  at  the  time  of  said  trans- 
action for  $40  to  $60  per  acre,  etc.,  bat  for 
the  purposes  of  this  opinion  we  limit  our 
discussion  to  the  allegation  as  to  the  alleged 
statement  by  defendant  as  to  what  the  land 
was  actually  worth. 

Plaintiff  alleged  that  she  resided  In  Ft 
Worth  and  was  not  acquainted  with  the  value 
of  lands  In  the  vicinity  of  the  Dimmitt  coun- 
ty land,  and  lived  some  400  miles  distant 
from  said  land,  and  that  she  relied  particu- 
larly upon  the  alleged  representation  made'  to 
her  by  defendant,  or  his  agents,  as  to  tlie 
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said  ralue.  It  was  further  alleged  that  slace 
the  exchange  of  lands  had  been  effected  de- 
fendant had  negotiated  aald  notes  amounting 
to  $62,500  to  one  J.  B.  Wilson,  who  was  made 
defendant,  and  had  placed  it  b^ond  the 
power  of  the  court  to  award  her  a  resdaslon 
of  said  contract  and  sale  and  a  cancellatLoa 
of  said  notes.  But  It  was  averred  that  the 
defendant  Wilson  had  other  security  given 
to  him  by  said-  defendant  Patterson  to  secure 
the  payment  of  Patterson's  debt  to  him,  and 
plaintiff  prayed  that  Wilson  be  required  to 
exliaust  such  other  secority  before  using  said 
notes  executed  by  plaintiff  to  satisfy  said 
debt.  It  was  further  alleged  that  defmdant 
Patterson  was-  insolvent,  and  plaintiff  prayed 
for  the  fixing  of  an  equitable  lien  on  the 
property  conveyed  by  her  to  Patterson  to  se- 
cure her  In  the  payment  of  such  damages  as 
might  be  awarded. 

Def»idant  Patterson  answwed  by  general 
demurrer  and  general  denial,  and  specially 
denied  any  fraudaloit  purpose  on  his  part, 
but  adndtted  that  he  had  stated  and  repre- 
sented to  the  plaintiff  that  In  his  opinion  the 
Olnunltt  county  land  was  worth  $40  per  acre, 
and  av^red  that  said  land  had  really  a 
higher  money  value  than  $40,  If  improved 
and  subdivided,  properly  advertised,  etc.  He 
farther  pleaded  negotiations  between  him, 
represented  by  his  agent,  A.  R.  Forsyth,  a 
real  estate  broker  of  San  Antonio,  Xex,  and 
the  plaintiffs,  represented  by  the  Winters 
Realty  Company  and  the  Winter-Foster  Com- 
pany, each  company  in  turn  also  being  repre- 
sented by  H.  B.  Bamett.  He  further  alleged 
the  execution  by  plaintiff  of  one  promissory 
note  for  $25,000,  dated  November  3,  1913,  in 
which  was  reserved 'a  vendor's  lien  on  the 
south  1,500  acres  of  the  Dlmmltt  county  land, 
and  a  further  note  in  the  sum  of  $37,500, 
dated  December  24,  1918,  retaining  a  ven- 
dor's lien  on  the  north  one-half  of  the  Dlm- 
mltt county  8,000-acre  tract,  and  the  failure 
of  plaintiffs  to  pay  the  interest  due  on  said 
notes,  and  defendant  prayed  for  foreclosure 
of  said  ll6n  on  the  above  two  tracts  of  land, 
and  that  It  be  sold  to  satisfy  his  debt.  He 
further  pleaded  that  on  September  18,  1914, 
he  had  delivered  as  collateral  to  J.  B.  Wilson, 
of  Dallas  county,  Tex.,  the  notes  sued  upon, 
among  other  securities,  to  secure  a  certain 
loan  of  ${!0,000  due  five  years  after  date, 
bearing  Interest  at  8  per  cent.,  and  that  he, 
defendant  Patterson,  prosecuted  this  action 
for  himself  and  for  said  Wilson,  as  their 
interest  might  appear,  and  prayed  for  relief 
for  himself  and  Wilson,  generally  and 
specially. 

Further  pleadings  were  filed  in  the  case, 
but  we  think  we  have  stated  sufficient  above 
to  indicate  the  Issues  presented. 

On  July  6,  1915,  the  cause  came  on  for 
trial  and  was  submitted  to  the  Jury  on  spe- 
cial Issues,  which  were  answered  substantial- 
ly for  defendant  Patterson.  Verdict  was  rfr 
ceived  In  open  court  by  the  Judge  and  order- 
ed recorded,  and  defendant  Patterson  filed 


his  motion  for  judgment,  wUdk  motion  was 
by  the  court  overruled,  "because  the  court 
la  of  the  opinion  that  the  findings  of  the 
jury  are  so  conflicting  that  no  valid  judg- 
ment can  be  rendered  thereon."  Defendant 
excepted  to  this  order,  and  on  July  13,  1916; 
filed  his  assignmeints  of  error  directed  to 
the  action  of  the  court  in  refusing  Judgment. 
On  April  4,  1916,  plaintiff  filed  hA  second 
amended  original  petition  covering  some  18 
pages  of  the  transcript.  On  April  10th  de- 
fendant Patterson  filed  his  seicond  amended 
answer,  covering  some  12  pages  of  the  trana- 
scrlpt  The  cause  was  submitted  to  the  Jury 
on  special  Issues  again,  and  the  jury  found: 
(1)  That  the  property  conveyed  by  Mrs. 
Busbong  to  the  dtfendant  Patterson  was  her 
own  separate  property;  (2)  that  Mrs.  Bush- 
ong  "prior  to  the  time  she  conveyed  said 
property,  authorised  her  husband,  J.  L.  Bush- 
ohg,  either  alone  or  in  conjunction  with  the 
J.  N.  Winters  Realty  Company,  -or  H.  B. 
Bamett,  to  represent  her  in  the  transaction 
leading  up  to  and  culminating  In  the  trans- 
actions whereby  there  was  conveyed  to  said 
Patterson  the  property  situated  in  and  near 
Ft.  Worth,  as  described  in  the  pleiadlngs"; 
(3)  that  the  defendant  O.  R.  Patterson, 
through  his  agent,  A.  R.  Forsyth,  represent- 
ed to  plaintiff  Hattle  J.  Busbong  at  and  be- 
fore the  execution  of  tba  deeds  and  notes 
by  her  that  the  land  belonging  to  said  Pat- 
terson in  Dlmmltt  county  was  on  November 
3  and  December  81,  1918,  worth  $40  per 
acre,  and  that  such  representation  was  made) 
as  a  statement  of  a  fact  and  was  false;  (4) 
that  Mrs.  Bushong  believed  said  representa- 
tions to  be  true  and  relied  thereton,  and  that 
said  representations  induced  her  to  execute 
the  deeds  and  notes  -  aforesaid ;  (5)  that  the 
rcjasonable  market  value  of  the  south  1,500 
acres  of  the  Dlmmltt  county  land  on  Novem- 
ber 3,  1913,  was  $15  i>er  acre,  and  the  rea- 
sonable value  of  the  north  1.500  acres  on  De- 
cember 31,  1913,  was  $17  per  acre ;  (6)  that 
the  reasonable  market  value  of  the  Mohawk 
Hotel  property  on  November  3,  1913,  was 
$50,000,  and  the  reasonable  market  value  of 
the  Prultt  street  property  was  $12,000,  and 
the  reasonable  market  value!  of  the  T.,C.  V. 
farm  on  December  31,  1913,  was  $200  per 
acre.  Upon  this  verdict  the  cotirt  rendered 
Judgment  for  plaintiff  against  defendant  Pat- 
terson in  the  sum  of  $50,500,  being  the  differ- 
ence in  value  found  between  the  prop«!rty  con- 
veyed to  Patterson  by  Mrs.  Busbong,  Including 
the  $62,500  notes,  and  the  value  of  the  prop- 
erty conveyed  by  Patterson  to  plaintiff,  with 
6  pe^  cent,  interest  from  date  and  costs  of 
suit.  The  Judgment  further  decreed  plain- 
tiff an  equitable  lien  upon  the  property  con- 
veyed by  Hattlct  J.  Bushong  and  husband 
to  the  defendant  Patterson.  Judgment  was 
given  to  defendant  Patterson  against  J.  Tj. 
Bushong  and  Hattle  J.  Burfiong  for  $14,033.- 
80,  said  Judgment  providing  that  defendant 
should  not  be  entitled  to  proceiss  to  enforce 
the  collection  thereof  unless  and  until  he 
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iatlsfled  tiM  Jtidgment  In  favor  of  the  plain- 
tiff Hattla  J.  Bushong  against  him  for  the 
sum  of  $60,600,  either  by  placing  a  cr€<dit  to 
that  extent  on  the  notes  of  the  said  Hattle 
J.  Bushong,  transferred  by  Patterson  to  Wil- 
son, or  by  paying  off  and  discharging  the  In- 
del>tedne88  due  by  hlm  (Patterson)  to  said 
Wilson.  It  was  further  prorided  that, 
should  Patterson  make  default  in  the  pay- 
ment of  Interest  maturing  on  the  $50,000 
note  held  by  Wilson,  dated  September  18, 
1914,  and  should  said  Wilson  lawfully  and 
because  of  said  default  elect  to  declare  said 
note  due  and  payable,  or  If  said  defendant 
Patterson  should  make  default  In  the  pay- 
ment of  principal  or  Interest,  or  auy  part 
of  same,  of  the  indebtedness  now  existing 
upon  the  property  conveyed  by  plaintiffs  to 
the  defendant  Patterson,  and  the)  holder  or 
holders  of  said  Indebtedness  secured  by  said 
liens  on  said  property  theretofore  conreyed 
by  the  Bushongs  to  Patterson  should,  be- 
cause of  said  failure  on  Patterson's  part, 
elect  to  declare  said  Indebtedness  due,  then 
said  Hattle  J.  Bushong  should  be  entitled 
to  an  order  of  sale  against  defendant  Pat- 
terson .directing  the  sale  of  all  the  property 
transferred  and  conveyed  by  the  said  Bush- 
ongs to  Patterson,  and  upon  which  an  equi- 
table lien  was  fixed  and  enforced  by  the 
Judgment  In  fftvor  of  said  Hattle  3.  Bushong. 
There  were  other  provisions  of  the  Judgment 
not  necessary  here  to  state.  From  this  judg- 
ment defendant  has  prosecuted  an  appeal. 

The  record  in  this  case  Is  very  voluminous, 
the  transcript  consisting  of  some  189  pages, 
the  statement  of  facts  of  335  pages,  and  the 
briefs  of  appellant  and  appellee  of  some  140 
pages  each,  and  we  have  devoted  consider- 
able time  and  labor  to  a  study  of  the  record 
and  the  examination  of  authorities  cited, 
and  Investigation  as  to  the  tenability  of  the 
many  contentions  of  error  made  by  appel- 
lant. 

[1]  The  first  six  assignments  In  appellant's 
brief  are  directed  to  alleged  errors  with  ref- 
erence to  the  first  hearing,  but.  we  hold  that 
such  assignments  are  not  presented  in  a 
form  and  under  circumstances  which  Justify 
their  consideration,  inasmuch  as  the  matters 
complained  of  were  not  directed  to  the  at- 
tention of  the  trial  court  in  appellant's  mo- 
tion for  new  trial.  The  assignments  of  er- 
ror urged  in  the  motion  for  new  trial  and  In 
the  trial  court  must  constitute  the  assign- 
ments in  the  C!ourt  of  Appeals.  Vernon's 
Sayles*  Texas  Civil  Statutes,  art.  1612;  Rules 
101,  101a,  for  District  and  County  Courts 
(150  S.  W.  zl).  H^ice  all  of  these  assign- 
ments must  be  overruled. 

[2]  In  a  group  of  assignments  ^ror  Is 
urged  to  the  failure  to  'Submit  various  ten- 
dered special  issues,  but  In  some  of  these, 
notably  the  ninth,  the  evidence  is  undisput- 
ed as  to  the  issue  presented ;  in  others,  tor 
instance  the  eleventh  and  seventeenth,  no 
evidence  is  Quoted  In  the  statement  under 


the  assignments  showing  the  miateriality  of 
the  issues,  or  that  they  were  in  the  case  by 
reason  of  facts  tflbtifled  to  or  evidence  offer- 
ed, and  therefore  we  cannot  hold  that  there 
was  error  in  the  refusal  of  the  court  to  sub- 
mit such  issues.  Dermott  Town-Site  Co.  v. 
Wooten,  198  S.  W.  214. 
-  Another  group  of  assignments  Is  directed 
to  alleged  errors  In  the  Judgment  and  in  the 
relief  awarded  appellee,  and  the  burdens  and 
restrictions  placed  upon  appellant  in  the  sat- 
isfaction of  the  Judgment  awarded  him,  but 
we  are  of  the  opinion  that,  If  the  court  was 
authorized  under  the  facts  in  the  case  and 
under  thet  findings  of  the  jury  to  rendv  Judg- 
ment for  the  plaintiff  below  at  all,  no  sac- 
ceseful  attack  can  be  made  as  to  the  pro- 
visions of  the  Judgment  concerning  whldi 
complaint  is  made.  It  appears  the  Judgment 
was  well  considered  and  carefully  written, 
and  that  the  trial  court,  having  ccmcluded 
that  the  verdict  of  the  Jury  authorized  a 
judgment  for  plaintiff,  sedulously  guarded 
the  rights  of  the  several  parties  affected  hy 
the  Judgment 

.  The  evidence  shows  that  much  of  the 
property,  If  not  all,  conveyed  by  the  Bush- 
ongs to  Patterson,  was  the  separate  es- 
tate of  Mrs.  Bushong;  that  A.  R.  Forsyth, 
agent  for  Patterson,  and  in  company  with 
Patterson,  was  In  Vt.  Worth  some  time  dur- 
ing the  year  1913,  and  Forsj-th  went  to  the 
office  of  the  Wlntei-s  Bealty  Comfiany  and 
was  introduced  to  Mr.  Bamett,  of  that  com- 
pany. Mention  was  made  by  Forsytb  of  this 
Dlmmitt  county  lan(^  owned  by  his  <Hient, 
and  Barnett  stated  that  he  might  Interest 
Judge  Bushong  in  such  a  deal.  The  two 
went  out  to  see  Bushong,  and  gave  him  a 
description  of  the  land,  and  then  they,  in 
company  with  Patterson,  went  to  see  the 
Ft.  Worth  and  Tarrant  county  property  own- 
ed by  the  Bushongs.  Patterson  finally  re- 
jected the  offer  and  de<dlned  to  trade,  and 
be  and  Forsyth  returned  to  San  Antonio.  A 
few  days  later,  at  the  Instance  of  Bnshong. 
Bamett  went  to  San  Antonio,  and  there  met 
Forsyth,  and  renewed  negotiations  ooncem- 
Ing  the  proposed  trade.  Patterson  was  out 
of  the  city,  and  Bamett  returned  to  Ft. 
Worth  without  seeing  him.  Later  Busbon; 
and  Bamett  went  to  San  Antonio,  and  tliere 
were  Joined  by  Forsytli,  and  the  'three  went 
out  to  see  the  Dlmmitt  county  land.  They 
looked  over  it  carefully,  and  Bamett  and 
Bushong,  together  and  separately,  talked  to 
various  persons  on  the  land  and  to  others 
owning  or  living  on  adjacent  lands,  and  liv- 
ing in  the  town  of  Carrizo  Springs,  near  by. 
Upon  their  return  to  Carrizo  Springs  tbey 
went  to  see  Patterson,  who  was  side  In  a 
hotel  there,  and  they  agreed  upon  and  pre- 
pared the  written  contract  of  an  exeban]^ 
of  the  south  one-half  of  the  3,000  acres  f><r 
the  Bushong  property;  Bushong  signlns  said 
contract  for  himself  and  as  agent  for  his 
wife,  Mrs,  Hattle  J.  Bushong.  Bushoos  and 
Bamett  returned  to  Ft>  Worth,  aiod  In  doe 
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course  of  time  abstracts  of  title  w»e  ex- 
changed for  ezamliiatlon.  Titles  baring 
been  straightened  out  satisfactorily  to  Pat- 
terson and  Bnstaong  in  the  early  part  of 
November,  1018,  Patterson  and  Forsyth  came 
to  Ft.  Worth  and  met  Bamett  and  Buabong. 
The  deeds  harlng  been  prepared  at  tbe  re- 
quest of  Jndge  Bushong,  Messrs.  Barnett  and 
Forsyth  went  out  In  their  car  to  the  T.  C  V. 
farm,  where  the  Boshongs  resided,  to  secure 
the  signature  of  Mrs.  Bushong  to  the  deed. 
This  appears  to  be  the  flrst  time  that  Forsyth 
had  met  Mrs.  Bushong.  They  all  returned 
to  Ft.  Worth,  and  went  to  Judge  Bush- 
ong's  office,  where  the  deeds  were  execut- 
ed ;  Patterson  executing  a  deed  to  the  south 
1,500  acres,  and  the  Bushongs  c<mTeylng  to 
Patterson  the  Mohawk  Hotel,  at  a  redted 
consideration  of  $70,000,  and  upon  which 
there  was  an  Incumbrance  of  ¥32,000,  and 
the  Prultt  street  property  and  the  T.  0.  U. 
farm  property.  Mrs.  Bushong  testified  that 
at  this  time  she  bad  not  met  Mr.  Patterson. 
She  testified  that  at  the  farm  that  morning, 
and  perhaps  later  atper  she  came  to  Ft. 
Worth,  Forsyth  told  her  that  the  DImmitt 
county  land  was  worth  $40  an  acre,  and  that 
other  land  was  selling  In  tliat  vicinity  for 
¥50  and  $00  an  acre,  etc.  She  testified  that 
she  relied  on  the  statement  as  to  the  value 
of  the  land,  and  would  not  have  made  the 
exchange  of  properties  except  for  such  reli- 
ance. Forsyth  admitted  that  be  told  her 
that  the  laud  was  worth  $40  an  acre,  but 
claimed  that  such  statement  was  a  mere 
expression!  of  opinion,  and  that  he  believed 
at  the  time  of  the  trial  that  the  land  was 
worth  that  much.  Patterson  testified  that 
he  authorized  Forsyth  to  state  to  prospec- 
tive purchasers  that  the  land  was  worth  $40 
an  acre.  Later  the  north  one-balf  of  tbe 
3,000-acre  tract  was  sold  by  Patterson  to  the 
Bushongs,  the  deed  to  the  south  one-half 
being  dated  November  6,  1913,  and  the  deed 
to  the  north  one-half  being  dated  December 
31,  1913,  both  deeds  to  the  property  of  the 
Bushongs  given  in*  part  exchange  for  the 
Dimmltt  county  land  being  signed  by  J.  L. 
and  Hattie  J.  Bushong  and  properly  executed 
and  acknowledged. 

Tbe  Jury  found  that  Patterson,  through 
his  agent,  Forsyth,  represented  to  Mrs.  Bush- 
ong before  the  execution  of  the  deeds  and 
notes  by  her  that  the  land  conveyed  by  Pat- 
terson to  the  Bushongs  was  on  November  3d 
and  December  31st  worth  $40  per  acre,  and 
that  such  representation  was  made  as  the 
statement  of  a  fact,  and  that  Mrs.  Buabong 
believed  such  statement  to  be  true  and  re- 
lied thereon,  and  that  such  statement  was 
false;  that  tbe  reasonable  market  value 
was  $15  an  acre  for  the  sontb  1,500  acres 
and  $17  an  acre  for  the  north  1,500  acres. 

No  attack  Is  made  by  appellant  on  the  find- 
ings of  the  jury,  though  he  does  allege 
error  in  tbe  Judgment  rendered,  and  In  the 
submission  of  the  Issues:  (1)  As  to  whether 
said  alleged  representatlcms  were  false  or 


trpe;  (2)  as  to  wbetber  Mrs.-  Bushong  be- 
lieved the  same  to  be  true ;  (3)  as  to  whetb- 
ei>  she  relied  thereon ;  (4)  whether  said  rep- 
resentations Induced  her  to  execute  tbe  deeds 
and  notes  to  the  defendant  Patterson. 

Tbe  controlling  Question  presented  by 
these  several  assignments  Is  whether  Mrs. 
Bushong  bad  the  right  to  rely  upon  the 
statements  of  tbe  agent,  Forsyth,  that  the 
Dimmltt  county  land  was  worth  $40  an  acre. 
As  before  stated,  the  evidence  shows  that 
tbe  renewal  of  negotiations  of  trade  between 
tbe  Bushongs  and  Patterson  was  initiated 
by  Judge  Bushong.  After  tbe  first  vlpit  of 
Patterson,  accompanied  by  Forsyth,  to  Ft. 
Worth  with  reference  to  tbe  proposed  deal, 
and  after  tbe  failure  of  agreement  of  tbe 
parties,  and  Patterson  bad  returned  borne,  it 
was  Bushong  who  sent  his  selected  agent, 
Bamett,  to  San  Antonio  to  reopen  negotia- 
tions and  to  try  to  effect  a  trade.  Failing  to 
see  Patterson,  who  was  out  of  the  city,  Bar- 
nett returned  to  Ft  Worth,  and  later  be 
and  Bushong  went  to  Saa  Antonio,  and  then 
to  Dimmltt  county,  to  Inspect  tbe  land.  The 
evidence  shows  that  this  Inspection  was 
thorough,  and  that  both  Bushong  and  Bar- 
nett talked  freely  with  persons  who  were 
likely  to  know  and  who  they  thought  were 
acquainted  with  the  local  conditions  and  the 
character  and  value  of  the  lands  under  in- 
vestigation. There  is  nothing  to  Indicate 
that  Patterson,  who  was  sick  In  a  hotel  at 
Carrlzo  Springs,  and  did  not  go  wltli  the 
party  out. to  see  the  land,  said  anything  or 
did  anything  to  mislead  Bushong  or  Bamett 
in  any  way,  or  that  Forsyth  did  anything  to 
prevent  a  thorough  investigation  on  tbe  part 
of  Bushong  and  Bamett.  Tbe  laud  was 
there  open  to  Inspection,  and  It  is  not  even 
contended  by  appellee  that  the  persons  la 
Dimmltt  county  to  whom  Bushong  and  Bar- 
nett talked,  and  with  whom  they  consulted, 
were  sought  to  be  Influenced,  In  glviug  their 
opinions,  by  Patterson  or  Forsyth,  or  that 
tbey  did  not  truthfully  and  impartially  dis- 
close the  actual  conditions  existing  as  tbey 
viewed  tbem.  The  two  parties  to  the  negoti- 
ations were  dealing  at  arm's  length;  no 
trust  or  fiduciary  relation  existed  between 
them. 

[3]  Uuder  the  facts  and  conditions  pre- 
sented, it  could  not  reasonably  be  claimed 
that,  If  Forsytb  at  that  time  bad  stated  to 
Bushong  that  the  land  was  worth  $10  an 
acre,  Bushong  would  have  been  Justified  in 
relying  on  such  statement  as  an  averment  of 
an  existing  fact,  or  as  a  basis  of  fraud.  It 
U  said  in  12  R.  C.  L.  p.  244,  that: 

"As  a  general  rule,  in  order  to  conititate  ac- 
tionable fraud,  a  false  representation  must  re- 
late to  a  matter  of  fact,  and  such  fact  must  be 
one  whicli  exists  in  tbe  present  or  which  has 
existed  in  the  past  It  must  also  relnte  to  a 
fact  which  is  susceptible  of  knowledge;  other- 
wise there  is  nothing  in  relation  to  which  the 
persons  making  it  could  state  what  he  knew  to 
bo  untrue.  Generally,  thereA>re,  fraud  cannot 
be  predicated  upon  the  mere  expression  of  an 
opinion  which  is  understood  to  be  only  such  or 
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cannot  reasonably  be  ondentood  to  be  anything 
else,  nor  upon  representations  in  regard  to  mat- 
ters of  estimate  or  judgment.  Tlie  person  to 
wliom  snch  statements  are  made  lias  no  right  to 
rely  upon  them,  and  does  so  at  his  peril,  nor 
can  it  be  supposed  that  they  influenced  his 
judgment" 

On  page  260,  Id.,  the  text  says: 

"Mere  general  commendations  of  property 
sought  to  be  sold,  commonly  known  as  trade 
talk,  dealers'  talk,  seller's  statements,  or  puffing, 
do  not  amount  to  actionable  misrepresentations 
where  the  parties  deal  at  arm's  length,  and 
have  equal  means  of  information  and  are  equal- 
ly qualified  to  judge  of  the  value  of  the  proper- 
ty sold.  This  rule  is  based  on  the  universal 
practice  of  the  seller  to  recommend  the  article 
or  thing  offered  for  sale  and  to  emplo;^  more  or 
less  extravagant  language  in  connection  there- 
with. The  law  does  not  hold  him  to  a  strict 
accountability  for  those  vague  commendation? 
of  his  wares  which  manifestly  are  open  to  dif- 
ference of  opinion,  and  which  do  not  imply  un- 
true assertions  concerning  matters  of  direct  ob- 
servation, nor  has  the  buyer  any  right  to  rely  on 
such  statements.  It  has  even  been  held  that  such 
talk  will  not  render  the  seller  liable  in  damages, 
although  he  acta  in  bad  faith.  Some  of  the 
statements  to  which  the  general  rule  has  been 
applied  are:  Representations  as  to  the  advan- 
tages of  a  purchase;  advice  by  a  vendee  to  the 
vendor  to  accept  the  last  chance  to  get  his 
money;  statements  by  the  agent  of  one  bidding 
for  a  contract  that  his  bid  for  the  work  is  as 
low  as  the  work  can  bo  done,  and  that  there  is 
no  profit  in  it  at  that  price;  and  exaggerated 
statements  as  to  the  value  or  quality  of  proper- 
ty, and  the  like." 

On  page  25S  of  the  same  work  is  found 
the  following  language: 

"Further  illustrations  of  the  rule  are  that 
fraud  cannot  be  based  upon  representations  con- 
cerning the  future  value  or  profitableness  or 
prospects  of  a  business,  such  as  representations 
of  future  insolvency;  nor  upon  representations 
as  to  the  future  value  of  property,  or  as  to 
future  prospects  of  gain,"  etc. 

See  Oneal  v.  Welsman,  39  Tex.  Civ.  App. 
692,  88  S.  W.  290;  Slaughter  ▼.  Gerson,  13 
Wall  379,  20  li.  Ed.  627. 

[4]  One  who  undertakes  to  discover  the 
truth  of  representations  made  to  him  is 
charged  with  the  knowledge  of  everything 
which  a  proper  investigation  would  disclose, 
and  would  not  be  justified  in  acting  upon 
fraudulent  representations  merely  because 
they  were  made  to  him.  Newman  v.  Lyman 
et  at,  165  S.  W.  136,  writ  denied  170  S.  W. 
xviii;  Kelley  v.  Peeples,  192  Mo.  App.  436, 
182  S.  W.  809. 

[S]  The  jury  having  found  in  answer  to  the 
Issue  submitted  that  Mrs.  Bushong,  prior  to 
the  time  she  conveyed  her  property  to  Patter- 
son, authorized  her  husband,  J.  I>.  Bushong, 
either  alone  or  In  conjunction  with  the  Win- 
ters Realty  Ck>mpany,  or  H.  E3.  Bamett,  to 
represent  her  in  the  transaction  leading  up 
to  and  culminating  in  both  deals  of  exchange 
and  conveyance.  It  follows  that  she  was 
charged  with  the  knowledge  acquired  and 
possessed  during  the  course  of  their  agency 
by  her  selected  agents  as  to  the  character 
and  value  of  the  Dimmltt  county  land.  1  Me- 
chem  on  Agency,  i  170;  2  Mechem  on  Agency, 
g  1S02  et  seq. 

The  good  faith  of  Forsytli  In  stating  to 


Mrs.  Bushong  that  the  land  was  worth  J» 
an  acre  seems  not  to  have  been  questioi 
At  least  his  stat^nent  that  In  so  static;  f 
was  the  expression  of  an  honest  opinioc  L- 
not  controverted,  and  the  court  snsitainec  ti> 
objections  of  plaintiff,  as  shown  by  the  fvz 
teenth*  and  fifteenth  assignments,  to  the  i.- 
mission  of  testimony  as  to  the  price  tti: 
Patterson  had  paid  for  the  Dimmltt  cncc 
land,  and  no  Issue  was  submitted  as  to  -Jy 
good  f$ith  of  the  statement  as  to  value  lu:- 
by  Fors3^h.  This  statement  is  made  in  -^i 
of  the  conflict  of  authority  as  to  whethe:  u 
expression  of  an  opinion  Is  rendered  acti'%- 
able  by  the  existence  of  a  fraadnleot  intei: 
See  12  R  C.  li.  p.  249. 

Under  the  facts  disclosed  by  the  record,  iii 
in  view  of  the  flnding  of  the  Jury  tbat  Mn 
Bushong  authorised  her  husband  and  ot&rn 
named  to  represent  her  in  tbe  negotiatJcQ 
leading  up  to  and  culminating  In  the  a- 
change  of  properties,  we  have  concluded  ria: 
Mrs.  Bushong  was  not  justified  In  relyiof  n  1 
the  statement  of  Forsyth  as  to  the  value  cf 
the  land  and  In  accepting  It  as  a  statement  ^ 
a  material  fact  Mrs.  Bushong's  tesHnnc? 
strongly  Indicates  that  she  Is  a  woman  at 
large  business  experience  and  superior  t<e4- 
nesa  sagacity,  and  that  throngli  her  dit«r: 
agents,  prior  to  the  culmination  of  the  trate 
mentioned,  she  made  as  full  an  lnvestigad<': 
as  she  thought  proper  as  to  the  desirabUit;  ■■ '. 
the  proposed  trades  and  the  -value  of  4» 
land  which  she  was  purdiaslns.  Henoe  »< 
have  concluded  that  the  court  erred,  as  co=.- 
plalned  of  In  the  seventh  assignment  in  ik 
dering  judgment  in  favor  of  the  plaintiff  np« 
the  evidence  submitted  and  the  facts  tomJ. 
by  the  jury.  At  best  the  flnding  of  tb; 
juiy  as  to  the  agency  of  plalntltrs  hnsbaoi 
the  real  estate  company,  and  Bamett  and  clsr 
findings  as  to  her  reliance  on  the  statemss 
of  value  alleged  to  have  been  made  by  Fl■■^ 
syth,  are  conflicting,  and  do  not  form  ir 
proper  Imsis  for  the  judgment  rendered ;  fcr 
if,  under  the  circumstances  shown.  M.-4 
Bushong  investigated  fully  and  so  far  as  >> 
desired,  through  her  selected  agents,  the  IseC^ 
to  be  purchased,  in  law  she  would  have  t^ 
right  to  rely  on  tbe  representations  made  :-7 
the  other  party's  agent  OMioemlng  the  vala 
of  the  land. 

[6]  We  are  also  of  the  oiAnlon  that  the 
argument  of  counsel  for  idalntlfT  complaiL^^ 
of  In  the  twenty-thlid  asslgnmoit  TpnseKi 
error.  The  counsel  used  the  following  140- 
guage: 

"Gentlemen  of  tbe  jury,  aa  to  whether  FV- 
syth  stated  that  tbe  land  was  worth  $40  pc 
acre  as  a  statement  of  fact  or  as  bis  opiLi.: 
is  very  important,  and  to  illustrate:  If  1  trs  < 
horses  with  you  and  tell  yon  that  the  horse  .< 
5  years  old,  but  as  a  fact  he  is  14  years  d'. 
and  the  horse  is  down  in  Dimmitt  county,  ti* 
court  laus  [italics  ours]  I  can  recover  damac^ 
for  the  misrepresentation.  He  made  this  sratir 
ment  as  a  fact  and  not  as  his  opinion.  IVi 
matter  of  opinion  was  an  aftcrthooght." 

In  a  case  submitted  on  special  Issues  Os 
counsel  should  not  discuss  In  their  aisoment 
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>  the  Jury  the  effect  on  the  Judgment  to  be 
jntlered  by  the  court  of  the  findings  of  the 
try  on  the  Issues  tendered.  It  Is  true  the  bill 
f  exception  states  that  upon  the  objection 
r  defendant's  counsel  to  the  remarks  of  the 
>unsel  for  plaintiffs  here  complained  of  "the 
>urt  stepped  counsel  for  plaintiffs,  and  In- 
:ructed  the  Jury  that  it  Mras  their  province 

>  answer  the  Issues  to  them  submitted  as 
nestlons  of  fact,  regardless  of  their  opinion 
3  to  the  law,  and  that  it  was  the  duty  of  the 
}urt  to  apply  the  law  to  the  facts  as  found 
y  the  Jury,"  but  the  court  declined  to  wlth- 
raw  the  case  from  the  Jury  as  requested  by 
le   defendant.     While  we  are  not  prepared 

>  say  that,  under  the  circumstances  related, 
-e  would  feel  bound  to  reverse  the  Judgment 
?ndered  upon  this  error  alone,  yet  the  error 
J  apparent,  and  we  do  not  feel  satisfied  that 
lie  Instruction  of  the  court  to  the  Jury  re- 
loved  entirely  the  natural  and  probable  In- 
urlous  effects  of  the  improper  argument. 
•aln  T.  Nelms,  166  S.  W.  281 ;  T.  &  P.  Ry. 
lo.  T.  Rasmussen,  181  S.  W.  212,  217;  G., 
I.  &  H.  Ry.  Co.  V.  Hodnett,  182  S.  W.  7. 

For  the  reasons  indicated  the  Judgment  of 
he  trial  court  is  reversed,  and  the  cause  re- 
landed. 


HUNT  V.  HUNT.     (No.  8601.) 

Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  19,  1017.    Rehearing  Denied 

June  23,  1917.) 

.  DrvoBCB  «=>62<6)  —  JnosDionoN  —  Plain- 
tiff's DOUICILE. 

Plaintiff  does  not  comply  with  Vernon's 
;ayles'  Ann.  Civ.  St.  1914,  art.  4632,  by  acquir- 
ng  residence  in  the  county  where  divorce  suit 
ras  filed  6  months  next  preceding  the  filing,  but 
eaving  it  again  almost  immediately  and  staying 
iway  for  3%  months,  partly  through  fear  that 
ler  husband  would  take  her  children  from  her 
ind  partly  on  account  of  their  health,  though 
he  had  bona  fide  intention  to  make  the  county 
ler  home  during  all  that  time,  since  actual  resi- 
lence  for  a  more  substantial  part  of  6-month  pe- 
•iod  is  required. 

[Ed.    Note.— For    other    eases,    see   Divorce, 
:ent.  Dig.  {{  200-202,  220.] 

:.  Divorce  <e=)62(e)  —  jTjBiSDioTrow— Plain- 
tiff's Domicile. 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
1632,  was  not  complied  with  where  plaintiff  had 
letually  resided  in  the  county  where  suit  was 
iled  for  6  months  next  preceding  filing  of  an 
iffiended  petition  for  divorce,  but  not  for  6 
nonths  next  preceding  original  institution  of 
suit,  and  decree  was  rendered  day  after  filing  of 
imended  petition,  since  statute  provides  that 
10  divorce  shall  be  granted  before  30  days  after 
luit  filed. 

pSd.  Note/^For  other  cases,  see  Divorce,  Cent 
Dig.  §S  200-202,  220.) 

i.  DlVOBCK    «=»104,    146   —    CONTINUANCK    — 
Ame.NDMENT   of  E*ET1TI0N  —  DiSCBETION   OF 

Court. 
The  court  did  not  abuse  its  discretion  by  con- 
tinuing a  divorce  suit  after  partial  bearing  of 
evidence  and  allowing  plaintiff  to  file  amended 
Petition  at  subsequent  term,  especially  in  ab- 


sence of  any  showing  of  prejudice  to  defendant 
thereby. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §g  27,  28,  164,  328-339,  471-473,  477,  48S- 
492.) 

Conner,  O.  J,,  dissenting. 

.  Appeal  from  District  Court,  Tarrant  Coun- 
ty;   J.  W.  Swayne,  Judge. 

Action  by  Mrs.  Bessie  Hunt  against  C.  B. 
Hunt  From  decree  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

Bird  ft  Bird,  of  Dallas,  for  appellant    Lat- 
tlmore,  Doyle,  Bouldin  ft  Latttmore,  of  Ft  ' 
Worth,  for  appellee. 

DUNKLIN,  J.  C.  B.  Hunt,  defendant  In 
the  trial  court,  has  appealed  from  a. decree 
of  divorce  granted  In  favor  of  his  wife,  Mrs. 
Bessie  Hunt,  by  the  district  court  of  Tarrant 
county.  The  principal  question  raised  by  the 
appellant  Is  that  plaintiff  had  not  resided  in 
Tarrant  county  for  6  months  next  preceding 
the  institution  of  the  suit,  and  therefore  the 
trial  court  never  acquired  Jurisdiction  to 
render  the  decree. 

Plaintiff  had  lived  in  Tarrant  county  prior 
to  her  marriage.  After  her  marriage  she 
moved  to  Abilene,  and  when  she  separated 
from  her  husband  she  came  to  Ft.  Worth, 
arriving  here  on  May  30,  1915.  The  suit  was 
filed  December  1,  1915,  Just  6  months  and 
1  day  from  the  date  of  her  arrival  in  Ft, 
Worth  after  the  separation,  She  testified 
that  upon  her  arrival  In  Ft.  Worth  It  was 
her  Intention  to  make  that  her  home.  After 
a  stay  of  7  days  In  Ft  Worth,  she  went 
to  Galveston  on  a  visit  to  her  sister.  She 
testified  that  the  reason  she  made  this  visit 
was  through  fear  that  her  husband  would 
take  her  children  from  her,  as  he  threatened 
to  do.  She  remained  in  Galveston  some  2 
months,  then  went  to  Ballinger  to  visit  a 
sister  on  account  of  the  ill  health  of  her  little 
boy.  She  returned  to  Ft  Worth  about  2%* 
months  prior  to  December  1st,  the  date  of  the 
filing  of  her  original  petition,  and  she  con- 
tinued to  reside  in  Ft.  Worth  imtll  the  date 
of  the  trial,  which  was  on  March  30,  1916. 
The  defendant  filed  an  amended  answer  on 
March  23,  1916,  and  on  March  29,  1916,  the 
day  before  the  trial,  plaintiff  filed  her  amend- 
ed original  petition  upon  which  the  decree  of 
divorce  was  rendered.  It  thus  appears  that 
she  resided  In  Ft.  Worth  continuously  for 
more  than  6  months  prior  to  the  filing  of  the 
amended  original  petition,  but  that  she  had 
actually  resided  in  Ft.  Worth  only  for  about 
2%  months  prior  to  the  filing  of  the  original 
petition.  By  article  4632,  Vernon's  Sayles' 
Texas  Civil  Statutes,  it  Is  provided  that: 

"No  suit  for  a  divorce  from  the  bonds  of  mat- 
rimony shall  be  maintained  in  the  courts  of  this 
state  unless  the  petitioner  for  such  divorce  shall 
at  the  time  of  exhibiting  his  or  her  petition,  be 
an  actual  bona  fide  inhabitant  of  the  state  for 
B  period  of  twelve  months,  and  shall  have  resided 
in  the  county  where  the  suit  is  filed  six  months 
next  preceding  the  filing  of  the  suit.    •    •    •  " 


^s»For  other  cases  sea  same  topic  %ai  KBY-NUMBBR  In  all  Key-Nombersd  Dtgwt*  and  IndexM 
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[1]  In  Mldiael  ▼;  Mlchad,  84  Tex.  ClT. 
App,  630,  79  S.  W.  74,  Brashear  v.  Brashear, 
90  S.  W.  568,  and  Dickinson  v.  Dickinson,  138 
S.  W.  203,  it  was  held  that  an  actual  residence 
In  the  county  for  6  months  nest  preceding 
the  filing  of  the  suit  is  a  necessary  prereq- 
uisite to  the  right  of  a  plaintiff  to  maintain 
the  suit,  and  that  a  inere  constructive  resi- 
dence for  that  period  of  time  is  not  sufficient ; 
in  other  words,  that  such  actual  residence 
for  only  a  minor  portion  of  that  period,  even 
though  it  is  accompanied  with  a  bona  fide 
fixed  intention  to  make  that  county  one's 
residence  and  home,  does  not  come  within  the 
meaning  of  the  statute.  Haymond  y.  Hay- 
niond,  74  Tex.  414,  12  S.  W.  90,  seems  to  be 
the  leading  case  upon  that  question.  But 
in  that  decision  the  following  was  said: 

"We  do  not  think  that  a  temporary  absence 
from  the  state  or  county  of  an  inhabitant  of  the 
state  during  the  six  months  next  preceding  the 
filing  of  his  petition  for  divorce  would  affect  his 
right  to  maintain  it.  We  think,  however,  that 
there  may  be  sucti  residence  abroad,  without  the 
loss  of  citizenship  or  domicile  for  other  purposes, 
as  will  cause  the  provisions  of  the  statute  re- 
ferred to  to  be  applicable  and  deprive  the  party 
of  the  right  to  maintain  a  suit  for  divorce  in 
our  courtst" 

In  Fox  T.  Fox,  179  S.  W.  883,  the  evidence 
showed  tliat  the  plaintiff  was  absent  from  the 
county  In  which  the  suit  was  instituted  dur- 
ing frequent  short  intervals .  within  the  6 
months  next  preceding  the  filing  of  the  suit, 
notwithstanding^  which  a  decree  of  divorce 
was  affirmed.  The  opinion  rendered  in  that 
case  seems  to  give  a  more  llt>eral  interpreta- 
tion of  the  statutes  in  favor  of  the  plaintiff 
than  was  applied  in  the  three  cases  first 
mentioned  above;  in  other  words,  that  deci- 
sion laid  considerable  stress  upon  the  bona 
fide  Intention  of  the  party  to  make  and  claim 
residence  In  the  county  in  wMch  the  suit  was 
instituted. 

.  However,  we  are  of  the  opinion  that  in  or- 
der to  sustain  the  decree  of  divorce  the 
proof  should  at  least  show  residence  In  the 
county  in  which  the  suit  was  instituted  for 
a  more  substantial  portion  of  the  6-month 
period  next  preceding  the  filing  of  the  suit 
than  was  sttown  in  tl>e  present  suit.  Accord- 
ing to  plaintiff's  own  testimony,  when  she 
first  returned  to  Tarrant  county  she  remain- 
ed there  only  a  few  days,  after  which  she 
went  to  Galveston,  where  she  remained  ap- 
proximately 2  months  before  going  to  the 
western  poirtlon  of  the  state  on  account  of 
the  health  of  her  child.  Her  testimony  Indi- 
cates that  the  reason  she  left  Tarrant  county 
and  went  to  Galveston  was  on  account  of 
fear  that  her  husband  would  execute  bis 
threat  to  take  her  children  from  her,  but  she 
does  not  assign  such  fear  on  her  part  as  the 
cause  of  her  continued  stay  in  Galveston. 
As  noted  above,  her  actual  residence  in  Tar- 
nmt  county  was  for  a  period  of  time  less 
Qia.n  one-half  of  that  required  by  the  stat- 
ute, and  we  think  it  would  be  an  unreason- 
able eonistructiou  to  say  that  the  proof  show- 


ed an  actual  residence  in  Tarrant  county  for 
the  statutory  period  of  6  months  prior  to  the 
filing  of  the  snlt 

[2]  In  Dunlop  r.  Dunlop,  60  Tex.  Civ.  App. 
389,  130  S.  W.  716,  and  McLean  v.  Kandell, 
135  S.  W.  1116,  It  was  held  that  6  months' 
residence  in  the  county  next  preceding  the 
filing  of  an  amended  petition  upon  which  the 
divorce  was  granted  would  be  sufficient  to 
give  the  court  Jurisdiction  to  try  the  case, 
even  though  the  plaintiff  had  not  resided  in 
the  county  6  months  nest  preceding  the  orig- 
inal institution  of  the  suit.  We  would  feel 
Inclined  to  adopt  that  rule  and,  accordingly, 
sustain  the  decree  of  divorce  In  the  present 
suit  but  for  the  fact  that  by  article  4632  It 
is  provided  that  the  "suit  [for  divorce]  shall 
not  be  heard  or  divorce  granted  before  the 
expiration  of  30  days  after  the  same  Is 
filed." 

As  noted  above,  the  decree  of  divorce  was 
rendered  on  the  next  day  following  the  filing 
of  the  amended  petition,  and  hence,  even  if 
that  petition  be  regarded  as  the  true  date  of 
the  filing  of  the  suit,  the  same  will  avail 
nothing  to  the  appellee  in  view  of  the  statute 
referred  to. 

[3]  We  do  not  think  that  it  was  any  abase 
of  the  court's  discretion  to  continue  the  case 
after  partial  hearing  of  the  evidence,  and  at 
a  subsequent  term  to  allow  plaintiff  to  file  an 
amended  petition,  especially  In  the  absence 
of  any  showing  of  prejudice  to  the  defendant 
thereby. 

For  the  reasons  noted,  the  Judgment  of  the 
trial  court  is  reversed,  and  tbe  cause  re- 
manded. 

0ONNE5E,C.  J.  (dissenting).  I  feel  unwni- 
ing  to  concur  in  the  conclusions  of  the  ma- 
jority in  this  case.  As  stated  by  the  major- 
ity, plaintiff's  home  was  in  Tarrant  county 
prior  to  her  marriage,  and  when  she  separat- 
ed from  her  husband  she  returned  thereto 
on  May  30,  1915,  with  the  fixed  Intention,  so 
far  as  disclosed  by  tbe  testimony,  of  making 
Ft  Worth  ber  borne.  At  this  time  slie 
brought  her  trunk  witb  ber  containing  her 
possessions;  at  least  all  the  effects  that  the 
record  discloses  she  had.  With  such  fixed 
Intention  she  remained  In  Ft.  Worth  nntil 
impelled,  as  she  testified,  to  visit  ber  sister 
In  Galveston  by  fear  that  her  husband  would 
take  her  children,  as  be  had  threatened  to 
do.  She  took  witb  her  two  suitcases  filled 
with  clothing,  but  nothing  else.  She  farther 
testified  that  after  she  bad  been  In  Galveston 
a  couple  of  months  she  went  to  her  stater's 
in  BalUnger;  that  her  little  boy's  health  was 
bad,  and  that  she  took  fabn  there  "because 
every  time  be  goes  to  West  Texas  be  gets 
strong,  and  that  is  the  reason  I  went  there, 
tblnldng  bis  health  would  Improve."  She 
thereupon,  as  stated  by  the  majority,  return- 
ed to  Ft.  Worth,  where  she  continued  to  re- 
side some  2%  months  prior  to  the  filing  of 
her  origiadl  petUlon.    It  nowherB  apipean 
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that  during  the  plaintiff's  absence  from  Ft. 
Worth  that  she  abandoned  her  original  In- 
tent to  make  that  city  her  home  and  resi- 
dence. On  the  contrary,  it  affirmatively  ap- 
pears that  such  Intent  continued  in  actual 
force  all  during  the  times  of  her  visits  to 
Galveston  and  Balllnger.  The  Intent  consti- 
tutes an  Important  and  often  a  controlling 
element  In  the  establishment  of  home  and 
residence,  and  It  has  several  times  been  held 
that  a  temporary  absence  will  not  destroy  a 
residence  once  In  good  faith  beg^n.  Hay- 
mond  V.  Haymond,  74  Tex.  414,  12  S.  W.  90; 
rox  V.  Fox,  17»  S.  W.  883;  McLean  v.  Ran- 
dell.  135  S.  W.  1117.  In  the  last  two  cases 
cited  evidence  less  cogent,  as  It  seems  to  me, 
than  the  evidence  In  this  case  on  the  same 
subject,  was  held  sufficient  to  sustain  the 
lower  court's  finding  In  the  plalntUTs  favor 
on  the  Issue  of  her  residence.  In  aid  of  the 
Judgment  In  appellee's  favor  we  must  Imply, 
if  necessary,  a  finding  by  the  trial  court  that 
the  allegation  In  the  plalntlfTs  petition  that 
she  was  a  bona  fide  resident  of  Tarrant  coun- 
ty, Tex.,  for  the  6  months  next  preceding  the 
filing  of  her  original  petition,  was  sustained 
by  the  proof,  and  In  my  judgment  the  evi- 
dence in  this  ease  is  sufficient  to  support  this 
finding. 

Bat  at  all  events,  the  amended  petition, 
nnder  the  undiluted  evidence,  brought  the 
plaintiff  within  the  statute  (see  Dunlop  v. 
Dunlop.  60  Tex.  Civ.  App.  389,  130  S.  W. 
715;  McLean  v.  Randell,  135  S.  W.  1116), 
and  In  my  opinion  the  proviso  of  Revised 
Statutes,  art.  4632,  quoted  and  relied  upon 
by  the  majority,  did  not  preclude  the  trial 
on  the  day  of  its  filing.  The  proviso  Is  not 
Jurisdictional,  as  I  construe  it,  but  relates 
to  a  mere  matter  of  procedure,  and  appellant 
made  no  objection  below  to  so  proceeding, 
and  no  objection  on  this  ground  has  been 
presented  by  appellant  in  this  court,  and  un- 
der our  statute  permitting  amendments  (ar- 
ticle 1824)  the  amendment  when  allowed  and 
filed  related  back  to  the  filing  of  the  original 
petition  within  the  meaning  and  purposes  of 
the  proviso;  so  that  there  was  in  fact  no  vio- 
lation of  Its  spirit 

I.  therefore,  am  of  the  opinion  that  the 
Judgment  below  should  be  affirmed. 


HUTOHENS  et  al.  ▼.  DRE5SSER  et  aL 
(No.  8847.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

May  21,  1917.    Rehearing  Denied 

June  23,  1917.) 

1.   COUBTS  «=>247(3)— JT7BISDI0TI0N— DiSTBICT 
COUBT. 

The  district  court  has  appellate  Jurisdiction 
only  over  the  administration  of  estates  of  de- 
ceased persons. 

[Ed.  Note.— For  other  cases,  see  Ciourts,  Cent. 
Di-'.  ii  769,  760.] 


2.  OorBTB  «=s»472(3)— ExcLXJBiVB  ob  Conctjb- 
BENT  Jurisdiction— Pbobate  Jubisdiciio:^. 

Under  Const,  art.  B,  |  16,  giving  county 
courts  the  jurisdiction  of  probate  courts,  and 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  3358, 
providing  the  provisions  of  a  probated  will  shall 
be  executed  unless  annulled  hy  an  order  of  the 
court  probating  it,  the  county  court  has  exclusive 
origmal  jurisdiction  over  probate  matters. 

3.  Pabtition   «=»38— JtrBisDicTioif— Pkndino 
Aduinistbation  Pboceedinos. 

The  district  court  has  no  jurisdiction  to  par- 
tition an  estate  where  administration  proceed- 
ings are  pending  upon  appeal  to  the  district 
court  from  the  county'  court  and  the  questions 
raised  in  the  partition  suit  could  have  been  rais- 
ed in  the  administration .  proceedings. 

[Ed.  Note.— EV)r  other  cases,  see  Partition, 
Cent  Dig.  H  dl.  92.] 

4.  WoBDs  AND  Phrases— "Pending." 

The  word  "pending"  means  undecided  or  un- 
disposed of.  . 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pend- 
ing.] 

6.  Husband  and  Wife  «=5>273(3>— Communi- 
TT  Pbopebtt— Waives. 
A  wife's  acceptance  of  her  husband's  will, 
which  disposed  only  of  his  interest  in  their  com- 
munity property,  does  not  waive  her  community 
rights. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1011.] 

Appeal  from  District  Court,  Cooke  Coun- 
ty; C.  F.  Spencer,  Judge. 

Partition  suit  by  Jennie  Hutchens  and 
G.  C.  Dresser  against  Richard  Dresser  and 
others.  I'l-om  a  judgment  dismissing  the 
suit,  plaintiffs  appeal.    Affirmed. 

J.  T.  Adams  and  Stuart,  Bell  &  Moore, 
all  of  Gainesville,  for  appellants.  W.'  B. 
Murphy,  H.  S.  Holman,  and  Gulp  &  Gulp,  all 
of  Gainesville,  for  appellees. 

ByCK,  J.  Appellants,  Jennie  Hutchens, 
Joined  by  her  husband,  and  G.  O.  Dresser, 
filed  suit  for  partition  against  their  two  sis- 
ters and  three  brothers,  alleging  that  the  two 
plaintiffs  and  the  five  defendants  were  the 
children  of  E.  J.  Dresser  and  Zenobla  C. 
Dresser,  both  deceased;  that  each  child  was 
entitled  to.  a  one-seventh  undivided  interest 
in  the  property  left  by  their  deceased  father, 
which  consisted  of  certain  described  lots 
and  personal  property,  of  the  alleged  aggre- 
gate value  of  ?17,8e9.15;  that  by  the  will  of 
their  deceased  father  each  child  was  to  re- 
ceive a  one-seventh  Interest  in  the  commu- 
nity estate  of  their  parents,  subject  to  a  life 
estate  in  the  same  in  favor  of  their  mother, 
she  having  survived  the  father;  that  during 
the  life  of  plaintiff's  mother  they  each  re- 
ceived from  her  out  of  the  personal  property 
the  sum  of  ?1,200;  that  defendants  had  ex- 
clusive possession  of  all  of  said  property  re- 
maining, and  they  denied  that  plaintiffs  had 
any  interest  in  or  title  thereto.  It  was  al- 
leged that  the  property  consisted  largely  of 
notes,  claims,  and  cash,  and  was  liable  to  be 
wasted  or  lost  unless  a  proper  person  was 
designated  and  appointed   by  the  court  to 
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take  charge  thereof.  Wherefore  they  pray- 
ed for  the  appointment  of  such  person,  and, 
apon  flnal  hearing,  for  partition.  A  copy  of 
the  Inventory  and  appraisement  In  the  matr 
ter  of  the  estate  of  E.  J.  Dresser  filed  by 
Mrs.  Zenobla  O.  Dresser,  Independent  execu- 
trix, was  attached  to  the  petition,  also  a  copy 
of  the  will  of  the  deceased  father. 

Defendants  answered,  alleging  that  by  the 
will  of  the  deceased  father  his  one-half  in- 
terest in  the  community  estate  of  himself 
and  wife  was  disposed  of ;  that  the  will  was 
duly  probated  by  their  mother,  as  independ- 
ent executrix;  that  soon  thereafter  these 
plaintiffs  became  insistent  to  obtain  their 
interest  in  the  estate  of  their  deceased  fa- 
ther, notwithstanding  the  provisions  giving 
the  mother  a  life  estate  therein,  and  accord- 
ingly said  mother,  as  such  executrix,  pal^ 
each  plaintiff  the  sum  of  $1,200,  the  same 
being  their  proportionate  share  of  their  fa- 
ther's estate  after  the  payment  of  the  ex- 
penses of  the  last  sickness  of  their  father 
and  the  expenses  incident  to  the  probating 
of  the  will;  that  plaintiffs  had  executed  * 
complete  release  to  their  mother,  as  execu- 
trix, of  all  claims  they  might  have  in  and 
to  the  estate  of  their  father ;  and  that  they 
now  hare  no  right  or  title  to  any  part  there- 
of. They  further  alleged  that  Mrs.  Zenobla 
C.  Dresser  died  on  March  18,  19M,  leaving 
a  wUl  by  which  she  disposed  of  all  of 
her  estate;  that  said  will  had  been  duly 
probated  in  the  probate  court  of  Ciooke  coun- 
ty, the  plaintiffs  contesting  the  probating 
thereof;  that  plaintiffs,  as  sudi  contestants, 
had  given  notice  of  appeal  from  the  judg- 
ment of  the  probate  court,  and  that  the  case 
was  then  pending  in  the  district  court  of 
Cooke  county;  that  the  county  court  of 
Cooke  county  was  a  court  of  general  Juris- 
diction, and  had  the  sole  and  exclusive  Ju- 
risdiction to  probate  said  will  and  to  ad- 
minister the  estate  of  the  said  Zenobla  C. 
Dresser,  deceased,  In  accordance  with  said 
win ;  and  that  the  district  court  had  no  Ju- 
risdiction other  than  to  adjudicate  and  to 
pass  upon  the  application  to  probate  said 
win  upon  the  appeal  perfected  as  aforesaid 
and  then  pending  in  said  district  court. 
Wherefore  defendants  prayed  that  the  in- 
stant suit  abate  for  want  of  Jurisdiction. 
Defendants  further  pleaded  in  the  alterna- 
tive, by  way  of  general  demurrer  and  special 
exceptions.  They  admitted  that  the  inven- 
tory and  appraisement  pleaded  by  plaintiffs 
was  probably  correct,  but  denied  that  by  the 
terms  of  the  will  of  their  deceased  father, 
E.  J.  Dresser,  there  was  a  disposition  of  and 
equal  division  of  the  property  belonging  to 
the  entire  community  estate,  but  that  said 
will  only  disposed  of  the  said  E.  J.  Dresser's 
community  intei-est  In  the  estate  of  himself 
and  wife;  that  by  the  terms  of  said  will 
deceased's  wife  and  plaintiff's  mother  took 
a  life  estate  with  a  remainder  therein  to  the 
children ;  and  that  the  interests  of  the  plain- 
tiffs in  their  father's  estate  bad  long  since 


been  settled,  and  the  executrix  had  recelt^! 
a  release  th^efor.  Attached  to  said  ai- 
swer  a  copy  of  two  deeds  by  the  plaintlt?  •  ■ 
their  mother  covering  certain  real  w;-- 
contained  in  the  inventory  aforesaid  aiij  t 
copy  of  the  receipt  given  by  the  plaintiCs  tt 
their  mother  for  the  payment  of  $2.4<jl:- 
acknowledged  to  be  in  full  settlemeot  <' 
plaintiffs*  Interests  in  their  father's  e^tsii. 
which  releeise  approximated  tbe  value  .' 
some  $8,409.63.  This  receipt  and  acqc: 
tanoe,  as  well  as  the  deeds  mentioned,  wek 
duly  acknowledged  by  plaintlfrs. 

Plaintiffs,  by  way  of  supplemental  pe:!- 
tlon,  denied  that  the  will  at  their  tfl-j 
passed,  or  was  int^ided  to  pass,  an  c- 
divided  one-half  Interest  In  and  to  tbe  <cr- 
munlty  estate  of  their  father  and  mother  r 
tbe  mother  of  plaintiffs  and  defendantss  :'Z 
alleged  that  their  father  by  said  will  <> 
vised  and  bequeathed  to  the  motber  of  p'si.- 
tlffs  and  defendants  the  entire  comnnd^ 
estate  during  her  lifetime,  and  provided  v.i 
at  her  death  the  entire  estate  was  to  te 
divided  equally  between  plalntlfiTs  and  if- 
f endants ;  that  the  mother  of  plaintiffs  vi 
defendants  so  regarded  said  will,  and  tiif. 
the  death  of  their  father  she  cansed  &ui 
will  to  be  probated,  accepted  tbe  tenm  >'. 
said  wUl,  and  elected  to  take  therair-d-r 
and  waived  thereby  any  community  inttn* 
In  and  to  the  property  In  controversjr.  :: 
was  further  pleaded  that  tbe  parents  ■■'■ 
plaintiffs  and  defendants,  being  advai^ml 
In  years,  and  desiring  to  mutually  proi.i 
for  their  children,  did  on  or  about  the  ."K 
day  of  May,  1911,  each  make  a  will  of  1- 
same  purport  and  tenor,  by  tbe  tercts  >:- 
which  the  survivor  was  to  bave  the  us*  <■' 
all  the  oommonity  estate  during  his  or  ^ 
life,  and  at  the  death  of  tbe  survivor  tir 
commtmlty  property  should  be  divided  e<iii:^- 
ly  among  the  children;  that  by  reaam  >.' 
the  premises  aforesaid  their  motber,  as  s^- 
survlvor,  became  and  was  tJie  trustee  '< 
the  use  and  benefit  of  all  of  their  said  div 
dreh  named  in  their  father's  will,  and  • ' 
all  the  commnnlty  property  belonging  to  tl:« 
Joint  estate;  and  that  the  motber  bad  :■' 
legal  right  or  authority  to  make  an.v  u-- 
position  by  will  or  otherwise  of  said  {f^:' 
erty  contrary  to  the  terms  of  tbe  wi-  <•• 
said  father,  but  tbe  legal  title  to  ail  a:- 
communlty  estate  vested  in  the  c^ldien.  #tl- 
Ject  to  tbe  life  estate  in  favor  of  their  or' 
ther,  upon  -the  death  of  the  father.  T>r 
further  denied  that  they  Intended  to  rti^,' 
for  and  acknowledge  a  full  payment  of  ttivi' 
entire  interest  In  and  to  the  Joint  essiu 
of  their  parents,  but  only  Intended  to  r<^ 
celpt  for  one-half  of  their  interest  in  a- 
Joint  estate,  which  was  their  proportiows 
part  Of  their  father's  half  Interest  In  sJ: 
Joint  estate.  They  further  attacked  tbe  t»- 
lldlty  of  the  will  made  by  their  mother  M^ 
of  the  proceedings  had  with  referes* 
thereto. 

Upon  a  hearing  of  defendant's  exeegtion 
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io  plaintiff'  peUtlon  raising  the  qaeetion  of 
iie  Jurisdiction  of  the  district  court  to  hear 
ind  determine  the  Issues  presented,  the  court 
:«ndered  a  Judgment  holding  that  the  coun- 
:y  court  of  Cooke  county  had  excluslTe  orlgl- 
lal  Jurisdiction  of  all  of  the  Issues  Involved 
.n  this  suit,  and  dismissed  the  suit,  and  the 
)lalntlffs  appealed. 

[1-4]  We  are  of  the  opinion  that  under  the 
Tacts  pleaded  the  Judgment  rendered  was 
jorrect  The  Jurisdiction  of  the  district  court 
n  the  administration  of  estates  of  deceased 
persons  is  appellate  only.  Levy  v.  W.  !#. 
Moody  &  Co..  87  S.  W.  205;  BaUard  v. 
Wheeler,  23  Tex.  Civ.  App.  422,  56  8.  W.  W6; 
Ralston  v.  Stalnbrook,  187  S.  W.  413.  The 
K>unty  court  has  original  exclusive  Jurls- 
ilctlon  over  probate  matters.  Article  6,  t 
16.  Constitution  of  Texas;  article  8358,  Ver- 
lon's  Sayles'  Texas  Civil  Statutes;  Hllgers 
7.  Hllgers,  159  S.  W.  851 ;  Buchner  v.  Walt 
;wrlt  denied)  137  S.  W.  383;  Franks  v. 
3hapman,  60  Tex.  46;  Fisher  v.  Wood,  65 
rex,  199.  The  plaintiffs  having  admitted 
that  they  received  ttielr  proportionate  part 
>f  the  one-half  Interest  of  their  father  In 
:he  conununlty  estate,  and  the  averment  of 
lefendants  that  there  was  now  pending  on 
ippeal  to  the  district  court  from  the  county 
;ourt  a  case  involving  the  probate  of  the 
last  will  and  testament  of  Mrs.  Dresser,  the 
iiother,  and  the  plaintiffs  not  having  denied 
:hls  averment,  but,  on  the  other  hand,  hav- 
ing admitted  the  same,  the  district  court  in 
>rlginal  action  was  without  Jurisdiction  to 
Ictermlne  the  question  of  title  to  the  re- 
maining one-half  of  the  cmnmunlty  estate 
iiid  to  award  a  partition  thereof.  The  Juris- 
ilctlon  of  the  district  court  to  partition  es- 
tates can  be  Invoked  only  where  no  admin- 
istratiou  thereon  is  poidlng.  This  rule  is 
recognized  in  Williamson  v.  McElroy,  155  S. 
(V.  908,  dted  by  appellants,  where  It  is  said: 

"Again,  there  was  no  administration  pending 
ipon  the  estate  in  question,  and  the  plaintiffs 
ind  defendants,  being  Joint  owners  of  said  es- 
:ate,  were  entitled,  as  a  matter  of  right,  to 
lave  it  partitioned  among  them  according  to 
:beir  respective  interests;  and  the  district  court 
laving  concurent  jurisdiction  with  the  county  or 
>i-obute  court  to  partition  estates,  where  no 
idininistration  is  pending,  the  district  court  was 
lot  without  jurisdiction  to  partition  the  prop- 
irty  involved  in  this  suit." 

The  case  of  Japbeft  v.  PuUen,  133  S.  W. 
141,  cited  by  aroellants  In  support  of  their 
contention,  shows  that  In  that  case  the  ap- 
pellee. Mrs.  Bettie  Puilen,  brought  suit 
ignlnst  Mrs.  Ida  Japhet  as  Independent  cix- 
icutrix  without  bond  of  the  estate  of  plain- 
tiff's deceased  father;  that  said  executrix 
'duly  quailfled  as  such  under  said  testa- 
ueutury  appointment,  and,  after  filing  an  In- 
ventory and  appraisement  and  list  of  claims 
IS  such  executrix,  the  matter  of  the  estate 
ivas  dropped  from  the  probate  docket,  and 
she  took  possession  in  her  own  right  as  owner 
}f  an  undivided  one-half  of  the  property,  and 
IS  independent  executrix  of  all  the  property 
of  the  estate,  it  being  community  property  of 


herself  and  deceased  husband."  The  matter 
of  the  administration  of  the  estate  in  the 
dted  case  was  not,  therefore,  pending.  The 
word  "pending,"  as  here  used,  means  unde- 
cided or  undisposed  of.  The  plaintiff,  hav- 
ing married  since  her  father's  death,  and 
therefore  being  emancipated,  was  entitled  to 
recover  her  part  of  her  father's  estate 
against  the  executrix  and  to  enforce  a  par- 
tltlcMi  in  any  court  of  competent  Jurisdiction. 
Hence  the  holding  in  the  dtefd  case  that  the 
district  court  had  Jurisdiction  to  determine 
in  whom  the  equitable  title  to  the  property 
Involved  was  and  decree  a  partition  thereof. 

In  Bente  v.  Sullivan,  52  Tex.  Olv.  App.  454, 
115  S.  W.  351,  also  dted  by  appellants,  It 
was  held  tliat  an  actlbn  by  a  widow  against 
the  executor  of  her  husband's  will  for  the 
setting  apart  to  her  of  heir  homestead  ex- 
emption, she  electing  not  to  take  under  the 
wUl,  was  not  a  suit  to  set  aside  any  provi- 
sion of  the  win,  but  was  merely  an  assertion 
of  right  by  decedent's  wife  to  property  which 
she  was  entitled  to  recover  against  the  ex- 
ecutor, over  which  the  district  court  had 
Jurisdiction  if  the  necessary  Jurisdictional 
amount  was  in  controversy,  as  the!  executor 
in  defending  the  suit  was  acting  independ- 
ently of  the  probate  court. 

The  case  of  Wiseman  v.  Swain,  114  S.  W. 
145,  also  relied  on,  was  a  suit  by  a  creditor 
of  the  decedent  against  the  latter's  widow, 
who  had  been  granted  letters  of  survivorship 
and  her  bondsmen  to  establish  a  debt  It 
was  there  held  that  the  district  court  had 
Jurisdiction  to  entertain  the  suit.  There, 
too,  the  evidence  and  pleadings  showed  that 
the  defendant  had  fully  administered  the  es- 
tate and  made  a  distribution  of  it  among  the 
heirs.     The  court  says: 

"If  the  county  court  had  any  control  over  her, 
it  had  lost  it  by  a  full  administration  of  the 
estate." 

In  Leatherwood  v.  Arnold,  66  Tex.  414,  1 
S.  W.  173,  it  Is  said: 

"The  creditor  may  reach  the  bond  of  the  sur- 
vivor by  a  proceeding  under  the  statute,  or  he 
may  pursue  the  remedy  by  judgment  and  exe- 
cution." . 

In  none  of  these  cases  referred  to  was  the 
question  of  validity  of  the  will  which  pur- 
ported to  dispose  of  the  property  in  contro- 
versy still  pending  in  the  probate  court,  or 
In  the  district  court  on  appeal;  hence  we 
do  not  think  they  are  pertinent  to  the  facts 
of  the  Instant  case.  Appellants  acknowledge 
they  have  received  each  their  one-seventh 
Interest  in  their  father's  one-half  of  the 
community  estate.  Their  suit  here  is  for  an 
alleged  interest  In  the  other  half  which  their 
mother  purported  to  dispose  of  by  her  will. 
Until  the  validity  of  Mrs.  Dresser's  will  has 
been  finally  dedded,  and  in  favor  of  the 
contestants,  the  plaintiffs  have  no  enforce- 
able right  to  partition  of  their  mother's  said 
one-half  of  the  community  estate. 

[S]  It  may  be  proper  for  us  to  say  here,  in 
view  of  our  disposition  of  the  case,  that  in 
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our  opinion  on  Its  face  the  wUl  of  the  fathenr, 
EJ,  J.  Dresser,  does  not  purport  to  dispose  of 
the  entire  commnnlty  estate,  but  only  of  his 
one-half  Interest  therein.  Hence  the  accept- 
ance of  the  terms  of  said  -will  by  Mrs.  Zeno- 
bla  C.  Dresser  would  not  constitute  an  elec- 
tion by  her  and  a  waiver  of  her  community 
rights.  If  the  plaintiffs  here,  and  contest- 
ants in  the  county  court,  questioned  the  pur- 
I)ort  of  the  father's  will,  and  should  Insist 
that  said  will  indicated  an  Intention  and  pur- 
pose! on  the  part  of  the  testator  to  dispose  of 
the  entire  community  estate,  that  issue  could 
properly  be  determined  In  the  proceeding 
looking  to  the!  probate  of  the  mother's  will. 
It  does  not  appear  that  she  had  any  separate 
estate,  and  if  the  father's  will  disposed  of 
the  entire  community  estate  and  the  mother 
elected  to  take  thereunder,  and  to  accept  the 
life  estate  in  the  entire  estate  in  lieu  of  her 
right  to  the  one-half  of  such  community  es- 
tate, then  there  would  be  no  property  subject 
to  disposition  by  her,  and  the  will  would  not 
be  subject  to  probate.  Therefore  all  of  the 
contentions  of  plaintifTs  here  presented  would 
have  been  available,  and  doubtless  were  urg- 
ed by  them  as  contestants,  in  the  county 
court.  That  case  still  x>endlng,  a  suit  of  the 
character  disclosed  in  plalntllTs  pleadings 
in  the  Instant  case  could  not  be  maintained 
until  the  questions  Involved  In  the  county 
court  proceedings  were  settled.  We  do  not 
wish  to  be  understood  as  passing  upon  the 
right  of  plaintiffs  in  the  proper  court,  and 
at  the  time  to  recover  any  interest  they  may 
show  themselves  entitled  to  recover  further 
in  the  community  estate.  Such  question  is 
not  before  us. 

We  think  the  Judgment  should  be  afQrmed; 
and  it  is  so  ordered. 


BRITTON  v.  BAGAN.     (No. 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
June  18,  1917.) 

1.  Bbokebs  ^=>82(1)— Action  foh  Compensa- 
tion—Sufficiency OF  Petition. 

Petition,  in  suit  to  recover  broker's  com- 
missions for  procuring  contract  for  exchange  of 
lands,  held  good  as  against  a  general  demurrer, 
although  plaintiff  should  have  been  re(iuired  to 
allege  more  fully  the  terms  of  the  original  con- 
tract of  exchange. 

[Ed.    Note.— For   other   cases,    see    Brokers, 
Cent.  Dig.  i  101.] 

2.  Appeal  and  Ebbob  «=>1030(2)— Habulxss 
Erbob— Pleading. 

Failure  of  a  petition,  In  a  broker's  action 
for  compensation,  to  allege  fully  terms  of  an 
alleged  contract,  did  not  warrant  reversal,  where 
it  was  probable  that  no  harm  resulted  to  ap- 
pellant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4076.1 

3.  Appeal  and  Ebbob  «=>1041(5)— Habmlxss 
Ebbob— Supplemental  Pleadino. 

The  alleging  of  matter  in  a  supplemental 
petition  which  properly  should  have  been  alleg- 
rd  in  an  amended  petition  will  not  warrant  re- 


versal, where  it  was  probable  that  no  harm  re- 
sulted to  appellant. 

4.  Bbokebs  €=»8S(S)— Action  fob  Coscpens;^.- 

TION — SUFFICIKNOT    OF    EVIDENClt— ABILITT 
OF  PUBCHASKB  TO  PBBFOBH. 

In  a   broker^*  action   for   commissions  for 

Srocuring  contract  for  exchange  of  lands,  evi- 
ence  AeM  insufBdcnt  to  show  that  one  of  the 
parties  was  able  to  pay  the  difference  In  value 
necessary  to  carry  out  the  contract,  which  the 
other  party  bad  refused  to  go  on  with. 

[Ed.  Note.— For  other  cases,  soe  Brokers, 
Cent.  Dig.  U  117,  120.] 

6.  BSOKXBS  4=3S2  —  COUFENSATION  —  EX- 
CHANGE OF  Pbopebty— Necessitt  of   Coh- 

PLBTED  OONTBACT. 

A  broker  did  not  earn  commissions  for  pro- 
curing an  exchange  of  properties,  unless  there 
was  a  definite,  final,  and  unconditional  agree- 
ment between  the  parties  upon  all  terms  of  the 
trade. 

[Eld.  Note. — ^BV>r  other  cases,  see  Brokers,  Cent 
Dig.  i  73.] 

6.  Bbokebb  ig=>52  —  Compensation  —  Ex- 
change OF  Pbopebty  —  Withdbawai.  of 
Tentative  Ofbtbb. 

If  one  party  withdrew  a  tentative  offer, 
for  the  exchange  of  lands,  before  it  was  finally 
accepted  by  the  other  party,  a  broker  could  re- 
cover no  commissions  for  his  services  in  pro- 
curing the  trade. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  {  73.] 

7.  Bbokkbs  «=»82(4)— Action  fob  Compkksa- 
TiON— Issues,  Pboof,  and  Vakianck. 

A  variance  arose  where  proof  and  alleKa- 
tions  in  petiticMi,  in  broker's  action  for  commis- 
sions in  procuring  exchange  of  lands,  differed 
as  to  amount  one  party  to  the  proposed  trade 
was  to  pay  to  tho  other. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  f  108.] 

8.  Bbokebs  ^ss>52  —  Coupensatior  —  Ex- 
change OF  Pbopebty. 

If  a  contract  entered  into,  for  a  propoee<l 
exchange  of  lands,  could  be  specifically  enforc- 
ed, a  broker  could  recover  for  his  services  in 
bringing  about  tho  execution  of  the  cootract, 
which  would  in  effect  have  been  a  sale. 

[Ed.  Note.— For  other  cases,  see  Brdcera,  Cent 
Dig.  §  73.] 

Appeal  from  Wise  County  Court;  3.  W. 
Walker,  Judge. 

Suit  by  J.  J.  Bagan  against  A.  D.  Brittoa 
and  another.  Judgment  for  plaintiff  against 
defendant  named,  and  in  favor  of  defendant 
W.  T.  Moore,  and  defendant  named  appeals. 
Reversed  and  remanded. 

R.  B.  Carswell,  of  Decatur,  and  X  IL 
Blankenstiip,  of  Wichita  Falls,  for  appellant. 
Ratliff  &  Spencer,  of  Decatur,  for  ai>pkle& 

DUNKUN,  J.  J.  J.  Eagan  Instltnted  this 
suit  against  W.  T.  Moore  and  A.  D.  Britton 
to  recover  a  broker's  commission  from  each 
of  the  defendants  which  plaintiff  claimed  to 
be  Auh  him  for  his  services  as  sach  broker. 
Upon  the  trial  a  Judgment  was  renda«d  in 
favor  of  the  defendant  Moore  upon  motion 
of  theplalntlff,  but  in  plaintUTs  favor  against 
Britton,  who  has  prosecuted  this  appeal. 

According  to  allegations  in  the  plaintiff's 
petition,  he  was  employed  by  each  of  the  de- 
fendants to  ^ect  an  exchange  between  them 
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of  property  they  owned,  respectively,  and 
each  of  the  defendants  agreed  to  pay  him  for 
STich  services  a  commission  of  2%  per  cent  of 
the  valuation  placed  by  the  owner  upon  his 
property.  Britton  owned  347  acres  of  land  to 
Archer  comity,  which  he  valued  at  935  an 
acre,  and  against  which,  there  was  an  out- 
standing Incnmbrance  of  approximately  $S,- 
OOO.  Moore  owned  120  acres  of  land  rituat- 
ed  In  Wise  connty,  Tex.,  which  he  valned  at 
$95  per  acre,  and  against  which  there  was 
an  Incumbrance  of  something  over  |7,000. 
Plaintiff  alleged  that  through  his  efforts  ne- 
gotiations were  begun  between  the  two  own- 
ers for  an  exchange  of  their  respective  prop- 
erties with  each  other,  wliich  resulted  in  an 
agreement  of  exchange  between  them,  which 
was  definite  and  spedfle  and  fully  under- 
stood ;  such  agreement  being  that  each  own- 
er was  to  convey  his  property  to  the  other, 
the  grantee  In  each  deed  to  assume  the  out- 
standing incumbrance  against  the  property 
so  conveyed  to  him,  and  Uoore  was  to  pay 
to  Britton  in  additicm  the  sum  of  $1,755.50 
In  cash  as  the  difference  in  the  values  of 
the  two  properties.  It  was  further  alleged 
that  after  such  alleged  agreement  for  ex- 
change was  reached,  Moore  was  ready,  will- 
ing, and  able  to  consummate  the  exchange, 
but  that  the  defendant  Brittom  without  legal 
canse  or  excuse  refused  to  consummate  the 
trade.  Plaintiff  alleged  that  by  reason  of 
those  facts  he  had  earned  his  commission, 
notwithstanding  the  fact  that  the  proposed 
exchange  was  never  In  fact  made. 

[1-3]  We  are  of  the  opinion  that  the  peti- 
tion was  good  as  against  a  general  demurrer, 
but  that  the  trial  court  should  have  requir- 
ed plaintiff  to  allege  more  fully  the  terms  of 
the  alleged  contract  of  exchange,  as  contend- 
ed by  appellant  In  a  special  exception  to  the 
petition ;  and  that  the  matter  set  up  In  the 
supplemental  petition  more  properly  should 
have  been  alleged  in  an  amended  petition. 
Those  errors,  however,  would  not  of  them- 
selves require  a  reversal  of  the  Judgment  in 
view  of  the  fact  that  it  does  not  seem  that 
the  same  resulted  in  any  probable  harm  to 
the  appellant. 

[4]  We  are  of  the  opinion,  however,  that 
the  evidence  was  insuffldent  to  sustain  the 
finding  of  the  Jury  that  Moore  was  able  to 
pay  the  difference  In  the  values  of  the  two 
properties,  which  payment  was  necessary 
to  effect  the  exchange  according  to  the  allega- 
tions In  idaintifl's  petition.  The  evidence 
shows  conclusively  that  trnch  difference  in 
values  was  at  least  $4,500,  and  probably 
more^  Plaintiff  introduced  Moore  as  a  wit- 
ness, who  testified  that  he  did  not  have  the 
money  on  hand  with  which  to  make  such  pay- 
ment, but  that  he  Expected  to  raise  the  -same 
by  placing  an  additional  Incumbrance  upon 
the  347  acres  of  land  which  he  expected  to  get 
from  Britton  in  the  exchange!  He  further 
testified  that  that  was  the  only  source  from 
■which  he  Could  have  raised  the  money,  if  it 
was  ppwible  to  raise  tt  .Iq  that  manner.    Hp 


did  uot  testify  that  he  had  ever  applied  to 
any  one  for  such  a  loan,  and  hence,  as  a 
matter  of  course,  could  not  tell  whether  or 
not  he  could  have  secured  such  additional 
loan  upon  the  land,  if  he  had  made  the  ef- 
fort. Neither  did  plaintiff  offer  the  testimony 
of  any' one  who  was  in  the  habit  of  making 
loans  of  that  character  that  such  an  addition- 
al load  upon  Britton's  land  could  have  been 
procured.  While  Moore  did  testify  that  he 
valued  Britton's  land  at  $35  per  acre,  that 
the  incumbrance  he  was  to  assume  against 
it  was  only  $3,000,  that  loan  companies  usual- 
ly loan  about  60  per  cent  of  the  value  of 
the  land,  and  that  he  liad  never  failed  to 
get  a  loan  whenever  he  desired  one,  and 
thought  he  could,  by  placing  a  second  lien 
upon  Britton's  land,  have  secured  the  neces- 
sary amount  to  make  the  trade,  we  do  not 
believe  that  such  evidence  was  sufilclent  to 
support  the  finding  of  the  Jury  that  he  could 
have  done  so.  At  best  it  was  a  mere  guess 
or  Burmlae  on  his  part  If  there  were  loan 
companies  in  business  that  could  and  would 
have  advanced  the  additional  amount  on  Brit- 
ton's land,  their  testimony  should  have  been 
produced.  While  Moore  and  Britton  both 
valued  Britton's  land  at  $35  per  acre  in  the 
exchange,  it  does  not  necessarily  follow  that 
loan  companies  would  have  placed  the  same 
valuation.  Nor  does  It  necessarily  follow 
that  loan  companies  would  have  been  willing 
in  any  event  to  take  a  second  lien  ui>on  the 
land.  Appellee  calls  attention  to  the  fact 
that  Moore  further  testified  that  he  owned' 
four  mules  worth  about  $600^  and  a  horse 
worth  about  $100,  and  seven  or  eight  head 
of  cows,  all  of  which  were  unincumbered, 
and  insists,  in  effect,  that  those  were  assets 
which  the  Jury  bad  a  right  to  consider  tu 
determining  Moore's  ability  to  raise  the 
amount  necessary  to  make  the  exchange. 
But  according  to  Moore's  testimony  he  did 
not  intend  to  borrow  any  money  uiK>n  those 
animals,  and,  furthermore,  there  is  no  tes- 
timony whatever  as  to  wTiat  amount  he  could 
have  borrowed  by  mortgaging  them.  He  fur- 
ther testified  that  he  was  already  indebted 
in  the  sum  of  $400  over  and  above  what  he 
owed  on  his  land.  Moore  admitted  that  the 
'difference  it  would  have  been  necessary  for 
him  to  pay  in  order  to  make  an  exchange 
was  about  $4,500,  and  the  record  suggests 
that  It  was  probably  more  than  that  But 
adding  that  sum  to  the  $3,000  incumbrance 
against  Britton's  land  already  would  make 
$7,500,  while  60  per  cent,  of  the  value 
of  the  347  acres  owned  by  Britton  at  the 
rate  of  $85  per  acre  would  have  been  only 
$6,072.  According  to  those  figures,  even 
though  Moore  had  found  a  loan  company 
willing  to  fncrease  the  Incumbrance  against 
the  land  to  the  extent  of  50  per  cent,  of  the 
valuation  at  $35  per  acre,  he  could  not  have 
borrowed  more  than  $3,072,  thus  showing  that 
he  would  have  lacked  $1,428  of  the  amount 
necessary  to  make  the  exchange. 
CoD^truing  Mooris's.  tetttimony  most  favor- 
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ably  to  the  plaintiff,  we  do  not  think  It  au- 
thorized the  finding  by  the  Jury  that  he  was 
able  to  make  the  exchange  apon  the  terms 
negotiated  by  the  plaintiff,  and  for  that  rea- 
son the  judgment  is  reversed  and  the  cause 
remanded.  Lanham  v.  Cockrell,  194  S.  W. 
030. 

Other  assignments  to  the  manner  and  form 
in  which  the  special  Issues  were  submitted  to 
the  jury  will  not  be  discussed  in  view  of  the 
fact  that  probably  the  criticisms  made  will  be 
avoided  upon  another  trial.  We  deem  It 
proper  to  suggest  further  that  it  seems  to  us 
somewhat  doubtful  that  the  evidence,  viewed 
in  a  light  most  favorable  to  the  plaintiff, 
showed  that  the  minds  of  the  parties  ever 
finally  met  upon  the  terms  of  a  trade.  It 
seems  from  Moore's  own  testimony  that  at 
the  time  when  it  is  claimed  that  there  was 
a  full  agreement  upon  the  terms  of  the  trade, 
the  agreement  on  the  part  of  Moore  was  sutv 
ject  to  an  inspection  of  Britten's  land  by 
his  son  and  son-in-law,  and  that  while  such 
inspection  was  being  made  and  before  Moore 
finally  and  unconditionally  agreed  to  accept 
the  land,  the  offer  theretofore  made  by  Brit- 
ton  was  withdrawn  by  him.  And  in  this  ccm- 
nection  it  is  to  be  noted  further  that  ac- 
cording to  Moore's  testimony  he  told  Brltton 
that  the  incumbrance  against  his  land  was 
only  $6,800,  while  it  was  proven  beyond  con- 
troversy that  the  same  amounted  to  $7,000, 
and  probably  more. 

[S,  (]  It  cannot  be  questioned  that,  at  aU 
events,  plaintiff  did  not  earn  any  commission,' 
unless  there  was  a  definite,  final,  and  uncon- 
ditional agreement  between  the  parties  upon 
all  the  terms  of  the  trade;  and  that  if -Brlt- 
ton withdrew  any  tentative  offer  before  the 
same  was  finally  accq)ted  by  Moore,  no  com- 
mission was  earned.  In  this  respect  the  suit 
differs  from  one  in  which  a  commission  is 
claimed  for  the  services  of  a  broker  in  find- 
ing a  purchaser  ready,  willing,  and  able  to 
buy  property  for  a  price  already  fixed  by 
the  owner,  and  for  which  the  broker  is  au- 
thorized to  selL  However,  the  question  last 
mentioned  is  suggested  only  in  view  of  anoth- 
er trial  of  the  case,  and  we  do  not  wish  to  be 
understood  as  fully  determining  it  in  view 
of  the  fact  that  it  was  not  raised  by  any 
assignment  of  error. 

[7,  8]  Another  question  that  has  occurred 
to  us,  but  which  has  not  been  raised,  arises 
from  the  fact  that  there  is  a  variance  be- 
tween the  proof  and  the  allegations  in  plain- 
tiff's petition  with  respect  to  the  difference 
which  plaintiff  alleged  Moore  was  to  pay 
to  Brltton  in  the  proposed  exchange  of  prop- 
erties; the  allegation  in  the  petition  being 
that  Moore  was  to  pay  only  $1,755.50  in  cash, 
while  the  proof  shows  that  he  was  to  pay 
at  least  $4,500.  We  deem  it  proper  to  say, 
further,  that  if  the  parties  had  entered  into 
a  written  contract  of  exchange  which  could 
hare   been    specifically   enforced,    then   the 


broker  would  have  earned  his  commlSBion  be- 
cause sudi  a  contract  would  have  been,  in 
effect,  a  sale.  Moss-ft  Raley  v.  Wren,  102 
Tex.  667,  113  S.  W.  739,  120  S.  W.  847; 
Seidel  V.  Walker,  173  S.  W.  1170.  But  in  the 
absence  of  such  a  contract,  authorities  along 
that  line  which .  are  urged  by  the  aiq^ellee 
have  no  application. 

For  the  reascms  noted,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


CHICAGO,  B.  L  &  G.  RT.  00.  v.  HENSLET, 
(No.  8696.) 

(Conrt  of  Civil  Appeals  of  Texas.    Ft  Worth. 
June  16, 1917.) 

1.  Evidence  ^=3491  —  Opinion  on  Mixed 
Question  op  Law  and  Fact— Tnot  Con- 
suued  in  Transit. 

A  witness'  testimony,  baaed  on  his  own  ex- 
perience as  to  time  usually  oonsomed  in  shipping 
cattle  between  specified  points,  did  not  violate 
the  rule  making  incompetent  any  opinion  upon 
a  mixed  question  of  law  and  fact,  although  he 
testified  that  he  had  never  shipped  cattle  to  the- 
place  in  Question,  but  based  his  opinion  upon 
the  time  for  shipment  to  an  intermediate  point 
and  from  such  point  to  the  pljice  of  consignment. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2209.] 

2.  Appeal  and  Ebbok  9=91061(1)— Harmless 
Ebbob— Aduibsion  of  Opinion  Evidkkce— 
Other  Similab  Evidence. 

The  admission  of  oi>inion  evidence  as  to  time 
usually  consumed  in  shipment  of  live  stock,  held 
harmless  in  view  of  other  evidence  inelnding  a 
subsequent  examination  of  that  witnen. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4161,  4162,  4165,  4166.] 

3.  Evidence  «=9493— Opinion— Condition  of 
Oattus  —  BrsiiCT  OP  Cabbieb'b  Delay  in 
Shipment. 

In  an  action  for  injuries  to  lire  stock  ship- 
ment it  was  competent  for  an  experienced  wit- 
ness to  testify  in  answer  to  a  hypothetical  ques- 
tion as  to  the  effect  upon  cattle  of  carrier's  de- 
lays and  rough  handling  shown  by  the  testi- 
mony, and  such  effect  in  the  way  of  shrinkage 
in  weight  and  stale  appearance  affecting  the  sell- 
ing  price. 

[Ed.  Note. — For  other  cases,  see  Evideooe, 
Cent  Dig.  a  2275-2282.1 

Appeal  from  District  Court,  Jadk  County; 
F.  O.  McKlusey,  Judge. 

Action  by  H.  J.  Hensley  against  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  ^Company. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals.   Affirmed. 

Lassiter  ft  Harrison,  of  Ft  Worth,  and 
■Stark  &  Stark,  of  Jacksboro,  for  appelant 
Sporer  8c  McGlnre,  of  Jacksboro^  for  appellee. 

CONNER,  C.  J.  Appellee  recovered  a  jodg- 
ment  for  $671.23  as  damages  to  a  cattle  ship- 
ment from  Jack  county,  Xex.,  to  Kansas 
City,  Mo.  The  grounds  of  recovery  as  alleged 
were  those  that  usually  arise  in  shlpmeatt 
of  like  character  and  the  total  damages  be- 
cause of  delays,  rough  handling,  shrinkage 
in  weight  and  stale  appearance,  were  laid  in 
the  sum  of  $1,027.38.    Uttle  or  nothins  new 
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is  presented  In  the  record.    The  shl{Hnent  con- 
sisted of  ten  cars — less  than  a  tralnload. 

[1]  The  first  assignment  of  error  goes  to 
the  answer  of  the  appellee  while  testifying 
as  a  witness  relating  to  the  subject  of  the 
usual  time  of  making  a  nm  of  the  kind  from 
Jacksboro  to  BCansas  City,  Ma  The  bill  of 
exoeptlan  presetting  the  matter  sets  out  the 
colloquies  between  counsel  and  the  witness 
and  the  oourt  and  counsel  at  considerable 
length,  all  culminating,  ao  far  as  we  are  able 
to  tell.  In  the  following  question  and  answer: 

"Q.  (by  counsel  for  appellee).  State  the  num- 
ber of  hours  ordinarily  coosumed  in  the  trans- 
portation of  cattle  from  Jacksboro  to  the  Kansas 
City  stockyards." 

Aiq>eUant,  \>j  Its  counsel,  objected  to  the 
question  as  "liearsay,  Irrelevant,  Incompetent, 
Involving  an  opinion  of  the  witness  on  a 
mixed  question  of  law  and  fact  which  dhould 
be  decided  by  the  court  and  Jury."  The  wit- 
ness answered:. 

"As  I  told  you  at  first,  I  never  went  with  any 
shipment  from  here,  but  have  run  it  28  to  30 
hours  at  Addington,  and  takes  about  10  hours 
from  here  to  Addington.  That  is  all  the  way  I 
can  answer  the  question.  Q.  (by  counsel  for 
appellee).  How  many  hours  would  that  take? 
A.  Take  about  30  hours." 

We  think  It  apparent  that  the  answer  of 
the  witness  Is  not  In  vlolatlcm  of  the  rule 
announced  in  the  Robert  Case  to  the  effect 
that  it  Is  Incompetent  for  a  witness  to  give 
an  opinion  upon  a  ndxed  question  of  law  and 
fact.  Appellee  qualified  as  a  shipper  of  cattle 
to  the  Kansas  City  and  other  markets  for 
many  years,  and  while  he  stated  that  he  had 
never  in  person  accompanied  a  shipment  from 
Jacksboro,  Tex.,  to  Kansas  City,  Mo.,  he 
testified  that  he  had  personally  attended  ship- 
ments from  Jacksboro  to  Addington,  Kan., 
and  other  shipments  from  Addington  to  Kan- 
sas City,  Mo.:  that  shipments  from  Jacks- 
boro to  Addington  were  usually  made  within 
about  10  hours,  and  from  Addington  to 
Kansas  City  in  about  30  hours.  The  answer 
of  the  witness  in  character  was  but  the  state- 
ment of  a  fact  arising  out  of  his  own  experi- 
ence, and  as  such  we  think  was  entirely  com- 
petent. 

[2]  Moreover,  when  the  answ^  of  the  wit- 
ness is  read  In  the  light  of  a  subsequent  ex- 
amination wherein  be  stated  that  the  30 
hours  from  Addington  and  the  10  hours  from 
Jacksboro  to  Addington  did  not  "Include  time 
taken  out  for  feed,"  which  he  stated  usually 
took  from  6  to  7  hours,  and  in  the  light  of  the 
testimony  of  several  other  witnesses,  to  the 
effect,  that  the  usual  shipment  from  Jacks- 
boro to  Kansas  City,  Mo.,  was  made  in  48 
hours.  It  was  certainly  without  prejudicial 
effect  To  Illustrate,  the  substance  of  the 
testimony  of  appellee  as  a  whole  Is  that  the 
usual  shipment  from  Jacksboro  to  Kansas 
City  when  cattle  were  fed  en  route,  as  were 
those  Involved  in  the  present  shipment,  would 
take  about  47  hours,  and  the  witness  Knox, 
after  having  stated  that  he  had  been  shipping 
cattle  to  Kansas"Clty  stockyards  from  20  to 
25  years,  testifled  that: 


"The  time  consumed  in  an  ordinary  shipment 
of  cattle  from  Jacksboro  to  Kansas  City  stock- 
yards generally  takes  me  about  48  hours,  I 
think,  as  near  as  I  can  remember,  40  to  48 
hours.  That  is  where  they  have  to  unload  the 
cattle  (for  feed)." 

A.  B.  Warner,  the  vice  president  and  gen- 
eral superintendent  of  the  appellant  company, 
and  who  was  offered  as  a  witness  in  its  be- 
half, testified  that  he  was  acquainted  with 
the  "schedule  time  for  the  moving  of  live 
stock  shiinnents  from  Jacksboro,  Tex.,  to 
Kansas  City,  Mo.,  over  the  Rock  Island  Rail- 
way Company's  lines,"  and  after  having  giv- 
en the  time  oft  arrivals  and  departures  of  the 
several  intervening  stations,  further  tes- 
tified that: 

"Moving  on  regular  schedule  trains^  the  time 
consumed  in  moviag  a  shipment  from  Jacks- 
boro, Tex.,  to  Kansas  CSty,  Mo.,  would  be  48 
hours  and  45  minutes,  including  7  hours  delay  at 
Harrington,  Kan.,  between  trains  Nos.  08  and 
92,  and  allowing  1  hour  from  the  C,  R.  I.  &  P. 
Junction  to  the  Kansas  City  stockyards." 

It  thns  appears  that  there  is  but  little,  U 
any,  material  difference  in  the  testimony  of 
appellee  on  the  point  under  consideration,  and 
that  offered  by  other  witnesses.  Including  that 
of  appellant's  vice  president  and  gmeral  su- 
perintendent, and  to  render  yet  mor8  clear,  It 
possible,  the  groundless  character  of  the  ob- 
jections urged  to  appellee's  testimony  on 
the  point  under  consideration,  It  may  be  fur- 
ther stated  that  it  is  undisputed  In  the  tes- 
timony that  appellee's  cattle  were  placed  in 
the  pens  of  appellant  company  at  Jacksboro, 
Tex.,  for  shipment  about  10  o'clock  p.  m. 
September  8,  1914;  that  they  were  loaded 
on  the  cars  at  about  12  o'clock  that  night; 
and  that  the  cattle  arrived  In  the  freight 
yards  of  the  C,  R.  I.  &  P.  at  Kansas  City,  Mo., 
at  4  p.  m.  September  11, 1814,  and  were  placed 
In  the  stockyards  at  that  point  about  5:30 
p.  m.,  too  late  for  that  day's  market  making 
a  delay  In  all  of  more  than  16  hours  over 
the  schedule  running  time,  and  a  total  delay 
until  the  next  day's  market  of  23  hours.  We, 
accordingly,  overrule  appellant's  first  assign- 
ment, and  what  we  have  said  In  disposing  of 
this  assignment  likewise  answers  the  fifth 
and.  others  presenting  substantially  the  same 
question. 

[3]  It  was  mtirely  competent,  we  think, 
for  the  witness  Knox  In  answer  to  the  hypo- 
thetical question  presented  to  state  the  effect 
upon  cattle  of  the  delays  shown  In  the  tes- 
timony. By  no  process  of  reasoning  that  we 
are  able  to  approve  can  it  be  said  that  the 
testimony  was  "hearsay,  Irrelevant,  and  only 
the  opinion  of  the  witness  on  a  mixed  ques- 
tioo  of  law  and  fact,"  as  urged  In  the  objec- 
tions to  the  answer.  Nor  is  there  .any  force 
in  the  further  objection  that  the  answer 
amounted  to  a  "comparison  of  this  shipment 
with  others  made  by  witness  without  the 
conditions  being  shown."  The  witness  was 
evidently  and  clearly  an  expert,  and  his  opin- 
ion as  to  the  effect  of  the  undisputed  delays 
in  the  shipment  under  consideration  was 
Clearly  admissible  under  authorlttea  ck>  famil- 


Digitized  by 


Google 


97« 


toe  SOUTHWBlBTEaN  BEPOBTBB 


(tex. 


lar  ttiat  we  need  not  dte  tbem.  Aiqpellant'a 
second  assignment  will,  accordingly,  be  over- 
ruled, and  upon  like  reasoning  do  we  also 
overrule  appellant's  third  assignment  object- 
ing to  tbe  opinion  of  appellee  as  to  the  effect 
of  delays  and  rough  handling  in  the  way  of 
shrinkage  in  weight,  and  the  fourth  assign- 
ment objecting  to  ai^ellee's  opinion  of  the 
effect  of  a  stale  appearance  in  transported 
cattle  upon  their  selling  price. 

We  find  no  prejudicial  error  In  the  proceed- 
ings below,  and  the  Judgment  will,  accord- 
ingly, be  affirmed. 


COOEB  C»UNTY  et  al.  v.  DUDENHAITER. 
(No.  8354.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
June  16,  1917.) 

HlOHWATB  «=>30(7)  —  ESTABLlSHMtNT  —  NO- 
TICE—MODE  OF  Peoof. 
Where,  in  an  action  to  enjoin  the  opening 
of  a  road,  no  evidence  i<  offered,  other  than  the 
recital  in  the  order  of  the  commiBsioners'  court 
establishing  tbe  road  as  a  pubhc  road,  to  show 
that  tbe  owners  of  the  land  over  which  the  road 
was  established  were  served  with  notice  by  the 
jury  of  view  to  appear  before  them  and  sub- 
mit claims  for  their  damages,  the  order  is  void, 
since  service  of  notice  in  manner  required  by 
statute  is  j^urisdictional,  and  must  be  proven 
by  other  evidence  than  mere  recitals  in  the  re- 
port of  the  jury  of  view  or  the  order  approving 
such  report. 

[£d.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  68.] 

Appeal  from  District  CJourt,  Cooke  County ; 
O.  F.  Spencer,  Judge. 

Action  by  Franz  Dndenhaffer  against  Ck>oke 
County  and  others.  £Vom  Judgment  in  favor 
of  plaintiff,  defendants  appeaL    Affirmed. 

Gamett  &  Gamett,  Owen  Davis,  and  Lewis 
Rogers,  all  of  Gainesville,  for  appellants. 
J.  T.  Adams,  of  Gainesville,'  for  appellee. 

CONNER,  O.  J.  Appellee,  Franz  Dnden- 
haffer, on  October  19,  1914,  Instituted  this 
snlt  against  Cooke  county  and  officers  of  Its 
commissioners'  court  to  enjoin  tbe  opening  of 
what  Is  known  as  the  "Underwood  Ranch 
Road"  in  said  county.  It  was  alleged  -that 
the  original  order  of  the  commissioners' 
court  establishing  the  road  was  void  for 
want  of  notice,  and  that  the  road  had  long 
since  been  abandoned.  The  case  was  submit- 
ted to  a  Jury  upon  special  issues,  upon  the 
answers  to  which,  as  also  upon  special  find- 
ings made  by  the  court,  judgment  was  ren- 
dered In  appellee's  favor  perpetuating  the 
preliminary  Injunction  that  had  theretofore 
Issued,  and  this  appeal  is  from  such  final 
Judgment 

Tbe  order  purporting  to  establish  the  road 
in  question  was  entered  by  the  commission- 
ers' court  on  the  lltb  day  of  May,  1886,  and 
In  answer  to  one  of  the  special  issues  the 
Jury  found  that  there  .was  no  evidence,  ex- 
cept recitations  In  the  record,  that  all  of 


the  parties  affected  by  the  order  teceir^i 
notice  of  the  actlcm  of  tbe  oommissIoDas 
court  The  trial  court  also  spedflcally  fosod. 
so  far  as  pertinent,  that: 

"There  was  no  evidence  introduced  at  the  tni 
of  this  case  other  than  that  shown  by  the  C'ri^ 
of  1886,  that  the  parties  affected  by  the  prnpiKi 
road  had  any  notice  of  the  proposed  road." 

In  other  words,  the  record  before  vs  witi- 
out  question  on  this  point  coiKfliisively  sbfar; 
that  there  was  no  evidence  offered  other  tbs3 
the  recital  In  the  order  dated  May,  1®8.  es- 
tablishing the  road  as  a  public  road,  to  sb* 
that  the  owners  of  the  land  over  whldi  '.a 
road  was  established  were  served  with  ooti.« 
by  the  jury  of  view  to  appear  before  tli« 
and  submit  dalms  for  tbelr  damages,  as  re- 
quired by  the  statute.  We  are  of  opiKon, 
thei«fore,  regardless  of  all  otber  qoesiiou 
and  of  all  other  conclusions  upon  which  tte 
court  predicated  Its  Judgment,  that  the  jcd:- 
ment  of  the  trial  court  declaring  the  sid 
order  void  and  perpetuating  tbe  lnjuncti';'a 
must  be  sustained.  See  Bowie  Connt;  r. 
Powell,  66  S.  W.  237;  Parker  v.  F.  W.  i  P. 
C.  Ry.  Co.,  84  Tex.  833,  19  S.  W.  518;  Eras 
v.  Live  Stock  &  Land  Co.,  81  Tex.  622. 17  i 
W.  232 ;  Morgan  t.  OUver,  98  Tex.  218.  2 
S.  W.  1028,  4  Ann.  Cas.  900 ;  Mclntlre  t. 
Lucker,  77  Tex.  259,  18  S.  W.  1027;  HnJ 
V.  Prenltt,  58  S.  W.  844;  Vogt  v.  Bexar  C(n> 
ty,  5  Ter.  Civ.  App.  272.  23  S.  W.  lOtt: 
Crawford  v.  Frio  County,  153  S.  W.  388. 

The  statutes  providing  for  the  estabU* 
ment  of  public  roads  rest  upon  tbe  right  c! 
eminent  domain,  and  the  proceedings  pre- 
scribed by  the  statute  are  special  in  chanifr 
ter,  and  among  other  directions  speclficsilj 
provided  Is  one  to  the  effect  that  tbe  juiT 
of  freeholders,  or  Jury  of  view,  as  freqoentij 
designated,  after  their  appointment  to  vlf» 
out  the  road  sought  to  ue  established.  $ta3 
Issue  notice  in  writing  to  the  lando^mai 
through  whose  lands  such  proposed  road«i; 
runs,  or  to  his  agent  or  attoraey,  of  tto 
time  when  they  will  proceed  to  lay  out  swi 
road,  or  when  they  wUl  assess  the  damages 
Incidental  to  the  opening  of  the  same,  vHi 
notice  must  be  served  upon  such  owet. 
agent,  or  attorney  at  least  five  days  befcit 
the  date  named  in  the  notice.  As  stated  ii 
Mclntlre  v.  Lucker,  77  Tex.  259,  13  S.  W. 
1027: 

"Tbe  service  of  this  notice  in  the  maimer  R- 
quired  by  the  statute  is  indispensable  to  the  ex- 
ercise of  jurisdiction  by  the  comrniBsioners'  cocit 
It  is  8  jurisdictional  feet  which  most  be  affinit- 
tively  shown  to  sustain  the  jurisdiction  of  tbi 
commissioners'  court  in  making  an  order  esfii- 
liehing  and  directing  that  a  public  road  be  o!«- 
ed  on  the  land  of  a  citixen.  Without  proper  sef'* 
ice  of  such  notice  the  action  of  the  jury  of  bee; 
holders  and  the  order  of  the  commissioiiers 
court-  are  nullities." 

The  other  authorities  dted  unmlstakaM.* 
establish  the  proposition  contained  is  tl» 
quotation  that  we  have  made  frona  77  Tet 
and  some  of  them,  If  not  all  of  them,  in  «•'■ 
feet,  require  adherence  to  the  further  proposi- 
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tion  tbat  mere  recitals  In  the  report  of  tbe 
Jury  of  view,  or  In  the  order  approving  such 
rejxtrt  and  establishing  the  road,  are  Insuffi- 
cient on  the  trial  of  the  Issue  to  prove  the 
requisite  service.  Thus,  in  the  case  of  Bowie 
County  V.  Powell,  supra,  the  court,  after  dls- 
L^usslng  the  necessity  of  notice  and  declaring 
In  line  with  the  principle  quoted  from  77 
Tex.,  further  say: 

"The  order  of  the  commissioners'  court  of 
Bowie  county  approving  the  report  of  the  jury  of 
.'lew,  showing  a  condemnation  of  McGill's  land, 
-aises  no  preeomption  that  the  jury  caused  no- 
tice of  the  proceeding  to  be  legally  served  on 
McGill;  and  it  was  necessary  for  the  county, 
n  order  to  show  a  valid  condemnation,  to  prove, 
jither  directly  or  by  circnmstance,  that  the 
lotice  was  duly  served." 

So  in  Crawford  v.  Prlo  CJounty,  103  S.  W. 
J88,  snpra,  the  court  held  that  it  was  error 
to  admit  as  proof  of  service  recitals  to  that 
?ffect  in  the  report  of  a  jury  of  view.  It 
was  there  said: 

"Our  courts  have  held  that  the  mere  recitation 
)f  service  of  notice  In  the  report  of  the  juiy  of 
^iew  is  not  sufficient  to  establish  a  prima  facie 
;ase  against  the  landowner  that  he  has  been 
lerved  with  the  statutory  notice.  In  Vogt  v. 
[Jexar  County,  5  Tex.  Civ.  App.  279,  23  S.  W. 
L047,  the  court  says:  'The  service  of  this  notice 
n  the  manner  required  by  statute  is  indispensa- 
>le  to  the  exercise  of  the  jurisdiction  of  the 
nmmissioners'  court.  It  is  a  jurisdictional  fact 
vhich  must  be  affirmatively  shown  to  sustain  the 
urisdiction  of  that  court.'  " 

The  Judgment  below  will,  accordingly,  be 
ifflrmed  upon  the  proposition  and  authorities 
itated. 


SHROPSHIRE  et  al.  v.  ALVARADO  STATE 
BANK.    (No.  8636.) 

Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

May  19,  1917.    On  Rehearing, 

June  23,  1917.) 

L.  Gabnisument    €=»41— Pbopebit    Subject 

TO— Intebest  on  Notes. 

Where  parties  agreed  that  the  principal  of 
certain  notes  should  not  be  paid,-  but  interest 
should  be  paid  until  the  payee  s  death,  the  mak- 
;r8  were  liable  in  garnishment  for  the  interest 
lue  when  their  garnishment  answers .  were 
iled,  but  not  thereafter,  since  the  accrual  of 
aterest  might  be  ternunated  by  tbe  payee's 
leath. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
::;ent.  Dig.  li  78-81.] 

!.  Tbial    «=»105(5)— Pabol    Evidence— Ad- 
mission Without  Objection. 

Parol  evidence  varying  a  written  instru- 
uent  will  be  disregarded,  although  not  object- 
Mi  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
f>ig.  §  265.] 

On  Rehearing. 

5.  Bills  and  Notes  «=»125— Suiticienot  of 
Evidence. 
Evidence  that  deeds  recited  that  interest 
tccruing  on  the  purchase-money  notes  was  to  be 
iie  grantors'  support  while  they  lived,  and 
ibould  be  paid  untjil  the  grantors  both  died,  and 
bat  the  notes  were  unconditional  in  terms,  with 
)o  interest  payments  credite<l  or  indorsed  there- 
>n  because  of  one  payee's  death,  sustains  a  find- 


ing that  the  surviving  payee  wag  entitled  to  allr 
instead  of  half,  the  interest. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,   Gent.   Dig.   SI  274-281.1 

Appeal  from  District  Court,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Garnishment  proceedings  by  the  Alvarado 
State  Bank  against  J.  E.  Shropshire  and  oth- 
ers. Judgment  for  plaintiff,  and  the  gar- 
nishee defendants  appeal.  Affirmed  as  modi- 
fled,  and  motion  for  rehearing  overruled. 

B.  A.  Bice,  of  Cleburne,  and  R.  S.  PhllUps, 
of  Ft.  Worth,  for  appellanta  W.  H.  Splnks 
of  Alvarado,  for  appellee, 

DUNKLIN,  J.  On  June.  1&  1906,  D.  N. 
Shropshire  and  wife,  Mra  P.  E.  Shropshire, 
executed  a  deed  of  conveyance  to  eajh  of, 
their  three  children,  D.  N.  Shropshire,  Jr., 
J.  E.  Shropshire,  and  Mrs.  F.  Q.  Carter. 
Each  of  said  deeds  was  a  conveyance  to  the 
grantee  of  certain  real  estate.  In  each  deed 
the  consideration  recited  was  $1,000  cash, 
and  the  promissory  note  of  tbe  grantee  in 
the  sum  of  $3,596.66  of  even  date  with  the 
deed,  due  December  1,  1020.  Each  deed  also 
contained  the  following  stipulation: 

"Conditioned:  Whereas,  we  are  desirous  of 
dividing  our  estate  among  our  heirs  so  far  as 
possible  while  we  live,  and  to  avoid  the  ex- 
pense and  delay  of  a  regular  administration, 
we  adopt  this  method  as  follows:  The  land 
note  for  the  sum  of  $3,59C.GC  is  not  intended 
to  ever  be  paid,  except  the  annual  interest  ac- 
cruing thereon,  which  is  to  be  our  support 
while  we  live,  and  at  the  time  of  our  deatii,  or 
as  soon  thereafter  as  is  consistent  in  law,  make 
some  one  or  two  of  our  heirs  act  as  our  agent 
in  clearing  up  our  estate:  First,  to  deliver  the 
said  land  note  to  the  hrir  executing  or  assum- 
ing same  as  a  part  of  their  heritable  interest 
in  or  to  our  estate;  second,  to  settle  our  indebt- 
edness, if  any,  out  of  such  personal  property 
which  we  may  have  at  the  time  of  our  death 
and  divide  equally  the  remainder,  if  any,  among 
our  heirs,  except  a  strip  of  land  nine  feet  wide 
oS  of  the  west  end  of  same  for  road." 

The  note  recited  In  each  deed  was  made 
payable  to  the  or^r  of  D.  N.  Shropshire,  Sr., 
and  his  wife,  Mrs.  P.  E.  Shropshire,  with  in- 
terest upon  the  principal  from  January  1, 
1909,  until  paid  at  the  rate  of  8  per  cent 
per  annum,  the  "interest  payable  annually 
December  1st  as  It  accrues."  In  each  In- 
stance a  vendor's  lien  was  retained  on  the 
property  conveyed  both  in  the  deed  and  also 
in  tbe  note.  The  interest  on  those  notes  was 
all  paid  up  to  December  1,  1913.  On  Sep- 
tember 23,  1914,  the  Alvarado  State  Bank, 
who  then  held  an  unsatisfied  judgment 
against  D.  N.  Shropshire,  Sr.,  for  the  sum 
of  $1,131.80,  dated  June  7,  1915,  and  drawing 
interest  at  the  rate  of  10  per  cent,  per  an- 
num from  date,  sued  out  writs  of  garnish- 
ment upon  said  judgment  to  be  served  upon 
each  of  the  grantees  in  said  deeds  requlrin^i 
each  garnishee  to  appear  before  the  district 
court  of  Johnson  county  on  the  5th  day  of 
October,  1914,  then  and  there  to  answer  up- 
on oath  what,  if  anything,  such  garnishee  Is 


^=9For  othar  cases  see  sams  topic  and  KBT-KUUSBfl  la  all  I^-N«mt«rsd  Dtceat*  and  ladezar 
1U6S.W.-62 
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Indebted  to  D.  N.  Shrc^blre,  Sr.,  and  was 
.when  the  writ  of  garnishment  was  served 
and  what  effects,  If  any,  of  said  D,  N.  Shrop- 
shire, Sr.,  the  garnishee  bad  in  his  posses- 
sion and  had  when  the  writ  was  served. 
Writs  of  garnishment  were  served  upon  all  of 
the  garnishees  on  the  24th  day  of  September, 
10l4.  On  October  5,  1914,  which  was  return 
day  of  the  writs,  the  garnishees  all  filed  an- 
swers to  the  writs.  In  each  answer  It  was 
alleged  that  the  garnishee  was  not  indebted 
to  D.  N.  Shropshire,  Sr.,  In  any  sum  either 
at  the  time  of  the  service  of  the  writ,  or  at 
the  time  of  the  filing  of  tbe  answer  in  gar- 
nishment Each  answer  of  the  garnishee 
further  alleged, '  however,  tbe  execution  of 
tbe  deed  to  him  by  D.  N.  Shropshire  and 
'  wife  and  tbe  execution  and  delivery  of  the 
promissory  note  given  in  part  consideration 
therefor.  It  was  further  alleged  that  the 
note  so  given  was  a  negotiable  instrument, 
and  not  yet  due,  and  tbat  no  interest  would 
become  due  thereon  until  December  1,  1914 ; 
tbat  the  garnishee  did  not  know  who  was  tbe 
owner  of  tbe  note  or  who  held  the  same,  and 
the  further  allegation  that  the  Indebtedness 
evidenced  by  the  note  was  not  subject  to 
gamisbment! 

Tbe  plaintiff,  by  verified  pleadings,  contro- 
verted the  truth  of  the  answers  of  the  gar- 
nishees, predicating  said  controversy  upon 
tbe  alleged  right  to  bold  the  garnishees  for 
the  debts  evidenced  by  the  vendor's  lien 
notes  which  were  alleged  to  be  owned  by  D. 
N.  Shropshire,  Sr.  The  stipulation  In  the 
deeds  copied  above  was  specially  alleged  as 
constituting  parts  of  the  vendor's  lien  notes, 
and  as  limiting  tbe  terms  thereof.  A  trial 
resulted  In  a  Judgmefit  in  favor  of  the  bank 
against  the  garnishees,  from  which  the  gar- 
nishees have  prosecuted  this  appeal. 

The  case  was  tried  by  tbe  court  without  a 
Jury,  and  the  trial  Judge  has  filed  findings 
of  fact  and  conclusions  of  law.  The  facts 
found  by  the  trial  judge  lacluded  those  stat- 
ed above.  There  was  a  further  finding  that 
D.  N.  Shropshire,  Sr.,  was  the  owner  and 
bolder  of  the  notes  at  the  time  the  garnish- 
ment writs  were  served,  and  at  the  time  the 
garnishees  filed  their  answers,  and  that  they 
remained  in  bis  possession  until  November 
16,  1914,  on  which  date  D.  N.  Shropshire, 
Sr.,  "turned  said  notes  back  to  the  said  de- 
fendants in  garnishment  and  executed  a  re- 
lease to  said  notes,  and  tbat  said  notes  are 
now  In  tbe  hands  of  the  defendants  In  gar- 
nishment." Tbe  trial  judge  further  found 
that  at  the  date  of  the  trial  of  the  present 
suit,  which  was  May  19, 1916,  each  garnishee 
was  Indebted  to  D.  N.  Shr(^>sblre,  Sr.,  inter- 
est for  more  than  two  years  on  his  said  note, 
or  the  sum  of  $635.14,  making  tbe  sum  total 
of  interest  then  due  on  all  three  of  said 
notes  $1,906.32.  But  judgment  was  rendered 
against  each  garnishee  for  only  $407.16,  or 
a  total  of  $}  ,221.48,  against  the  three  gar- 
nisheM;     Uie    latter    sum    being    tbe    foil 


amount  then  due  upon  the  Judgment  then 
held  by  the  bank  against  D.  N.  Shropshire, 
Sr.,  and  upon  wblch  Judgment  the  garnish- 
ment proceedings  were  sued  out. 

D.  N.  Shropshire,  Sr.,  who  was  tbe  only 
witness  introduced  upon  the  trial  of  tbe 
case,  testified  tbat  It  was  never  Intended  by 
the  parties  to  the  notes  that  tbe  notes  should 
be  paid,  but  tbat  they  should  run  oontlnn- 
ously  until  the  death  of  himself  and  wife;  In 
other  words,  bis  testimony  was  that  tbe  in- 
tention of  the  parties  to  the  transactions 
was  as  recited  in  tbe  stipulation  in  tbe  deeds, 
a  copy  of  which  is  set  out  above. 

It  thus  appears  from  the  uncontiov»ted 
proof  tbat  as  between  the  parties  tbemselves 
it  was  understood  that  the  principals  of  tbe 
notes  were  never  to  be  paid,  and  that  pay- 
ment of  the  interest  thereon  should  cease  up- 
on the  deaths  of  tbe  payees.  It  further  ap- 
pears that  at  the  time  the  writs  were  served 
and  at  the  time  the  answers  of  tbe  gar^ 
nlshees  were  filed.  It  was  uncertain  whether 
or  not  garnishees  would  ever  owe  the  payees 
any  further  sums  than  the  Interest  wblch 
had  then  accrued,  as  such  future  indebted- 
ness was  dependent  solely  upon  the  contin- 
gency of  the  continued  life  of  D.  N.  Sbn^ 
shire,  Sr.;  his  wife  having  theretofore  died. 
In  Drake  on  Attachment,  §  551,  the  following 
was  said: 

"The  debt  from  the  gaminhee  to  the  defend- 
ant, in  respect  to  wbidb  it  is  sought  to  charge 
the  former,  must  moreover  be  absolutely  pay- 
able, at  present  or  in  the  future,  and  not  de- 
pendent on  any  contingency.  If  the  contract 
between  the  parties  be  of  such  a  nature  that  it 
is  uncertain  and  contiogent  whether  anythiDg 
will  ever  be  due  in  virtue  of  it,  it  will  not  give 
rise  to  such  a  credit  as  may  be  attached :  fur 
tbat  cannot  properly  be  called  a  debt  which  is 
not  certainly  and  at  all  events  payable,  either 
at  the  present  or  some  future  period." 

See,  also,  same  author,  sections  532  to 
553a,  and  20  Cyc.  1007. 

In  Thompson  t.  Gainesville  National  Bank, 
66  Tex.  166,  18  S.  W.  350,  our  Supreme 
Court  sustained  a  Judgment  against  tbe  mak- 
er of  a  negotiable  note  as  garnishee,  which 
note  was  not  due  at  the  time  of  service  of 
tbe  writ  of  garnishment,  but  matured  before 
tbe  answer  in  garnishment  was  filed,  and 
was  In  the  hands  of  tbe  payee  at  tbe  time  of 
rendition  of  tbe  judgment  against  tbe  gar- 
nishee.   And  in  tbat  case  the  court  said: 

"Tbe  law  exempts  the  maker  from  a  judg- 
ment *  •  •  whilst  the  note  is  eorrent.  be^ 
cause  he  would  not  otherwise  be  protected  by 
the  judgment  from  his  liability  to  the  holder. 
But,  if  be  is  fully  protected  by  -the  judgment, 
there  ia  no  reason  why  one  shoold  not  be  ren- 
dered against  him,  though  tbe  note  was  not  doe 
when  the  writ  was  served.  Protection  •  •  • 
secured  to  tbe  maker,  the  reason  of  the  law 
for  not  subjecting  him  to  garnishment  baa  ceas- 
ed, and  tbe  plaintiS  should  be  entitled  to  tlie 
benefit  of  his  indebtedness  to  the  defendant." 

See,  also.  Insurance  Oa  t.  Willis,  70  Tex. 
12,  6  S.  W.  &iS,  8  Am.  St  Rep.  566;  Hntche- 
son  V.  Kbug,  37  Tex,  Civ.  App.  1(1,  83  S.  W. 
215;  Marble  Falls,  Ferry  Ca  v.  Spitler,  7 
Tex.  OlT.  A'pi».  82,  25  S.  W.  8SB. 
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[1,2]  In  the  case  ot  Planters'  Bank  t. 
Floeck,  l7  Tex.  Civ.  App.  418, 48  a  W.  58&.  it 
was  expressly  held  that  the  service  of  the 
writ  of  garnishment  did  not  charge  the  gar- 
nishee bonk  for  funds  belonging  to  the  jud^ 
ment  debtor  cotniog  into  the  hands  of  the 
garnishee  after  It  filed  Its  answer.  That  de- 
cision was  approved  by  our  Supreme  Court  by 
the  denial  of  a  writ  of  error,  and  we  have 
been  cited  to  no  caM,  and  have  found  none  in 
our  state,  to  a  contrary  effect  And  we  can  see 
no  logical  reason  for  a  dlffereqt  rule  to  con- 
trol with  reference  to  Indebtedness  which  Is 
not,  fw  any  reason,  subject  to  the  writ  of 
garnishment  at  the  time  the  answer  of  the 
garnishee  Is  filed,  but  which  might  be  reach- 
ed by  new  process  thereafter  Issued.  As  said 
In  that  decision,  the  right  of  garnishment  Is 
strictly  a  statutory  right,  and  In  order  for 
It  to  be  available  the  statute  must  be  strictly 
followed.  See,  also,  Medley  v.  American  Ra- 
diator Ca,  27  Tex.  Civ.  App.  384,  66  S.  W.  86; 
20  Cyc.  1065,  1066w  As  the  statutes  upon 
that  subject  are  not  always  the  same,  we  find 
different  rules  prevailing  in  different  states. 
See  12  R.  C.  Ia  779,  780. 

On  October  5th,  which  was  the  date  the 
garnishees  filed  tbdr  answers,  there  had  ac- 
crued upon  the  note  of  each  the  sum  of  $242.- 
96,  although  the  same  was  not  then  due,  but 
which  would  become  due  on  December  Ist 
following.  In  view  of  the  fact  that  the  notes 
bad  been  released  and  surrendered  to  the  mak- 
ers who  stUl  held  them  at  the  time  of  trial, 
the  makers  were  properly  diargeable  with 
the  Interest  so  accrued  at  the  time  their  an- 
swers were  filed,  since  there  would  be  no 
danger  oi  another  demand  for  such  debts  by 
other  persons.  But  as  It  was  entirely  uncer- 
tain at  the  time  the  answers  were  filed 
whether  the  garnishees  would  ever  owe  any 
further  sums  upon  the  notes,  the  amount 
which  had  then  accrued  was  the  extent  to 
which  eacii  ^mlshee  could  be  held  liable  to 
the  plaintiff  in  the  case;  and  the  fact  that 
after  the  writs  of  garnishment  were  filed,  the 
holder  of  the  notes  surrendered  them  to  the 
uiakers  could  not  affect  the  right  of  plaintiff 
to  subject  that  amount  of  indebtedness  to  the 
satisfaction  of  the  Judgment  held  against  D. 
N.  Shropshire,  Sr. 

Appellants  insist  that  as  the  notes  were 
executed  with  the  Intention  that  only  the  In- 
terest thereon  should  be  collected  and  that, 
too,  as  a  means  of  support  of  D.  N.  Shrop- 
shire and  his  wife,  and  that  as  his  wife  was 
dead.  In  no  event  could  the  garnishees  be 
chargeable  with  more  than  one-half  of  the 
Interest  owing  by  the  garnishees  at  the  time 
the  writs  were  served.  D.  N,  Shropshire,  Sr., 
testified  as  follows: 

"I  was  the  legal  and  equitable  owner  of  one- 
half  of  these  notes  at  the  time  I  made  the  re- 
leases. I  have  been  the  legal  and  equitable 
owner  of  the  one-half  in  these  notes  all  the 
time  since  they  were  delivered  to  me,  until  I 
released  them,  and  I  also  collected  the  interest 
on  three  of  them  during  this  time,  and  lived 
off  the  same.    I  waa  only  owner  of  one-half  of 


th*  aame_  when  this  suit  waa  broogbt  One-half 
interest  in  these  notes  became  the  property  of 
my  children  at  the  death  of  my  wife.  Their 
names  are  D.  N.  Shropshire,  Jr.,  J.  B.  Shrop- 
shire, Mrs.  Lena  Carter,  and  Mrs.  Ldzzie  Kippy. 
They  all  live  in  Alvarado,  Johnson  county,  Tex. 
It  was  stated  in  the  deeds  that  these  notes  were 
never  to  be  paid,  and  that  the  notes  were  not 
negotiable,  but  the 'interest  was  to  be  paid  an- 
nually and  the  notes  were  at  our  deatii  to  re- 
turn to  the  makers.  I  did  keep  them  in  my  pos- 
session continuously  until  I  released  them  in 
November,  1914." 

There  was  no  other  testimony  relative  to 
the  death  of  the  wife  of  D.  N.  Shropshire, 
Sr.,  and  that  testimony  wholly  falls  to  state 
the  date  of  her  death.  So  even  though  we 
should  feel  Inclined  to  adopt  the  construction 
of  the  Instruments  now  suggested  by  the  ap- 
pellants, we  could  not  do  so  for  lack  of  proof 
of  the  date  of  the  death  of  Mrs.  Shropshire ; 
hence  we  express  no  opinion  as  to  the  correct- 
ness of  that  contention. 

The  testimony  of  D.  N.  Shropshire,  Sr., 
to  the  effect  that  he  only  owned  a  one-half 
interest  in  the  notes,  was  but  a  conclusion, 
and  even  though  no  objection  was  urged 
thereto,  it  was  incompetent  to  change  the 
legal  effect  of  the  notes.  The  rule  that 
parol  .testimony  Is  not  admissible  to  vary, 
change,  or  add  to  a  written  Instrument  la 
one  of  snbatanttve  law,  and  not  a  mere  rule 
of  evidence,  and  testimony  Introduced  In 
violation  of  that  rule,  even  In  the  absence  of 
objection  thereto,  can  be  i^ven  no  legal' 
effect.  Rubrecht  v.  Powers,  1  Tex.  dv.  App. 
282,  21  S.  W.  318;  Callahan  v.  Houston,  78 
Tex.  494,  14  S.  W.  1027 ;  Henry  v.  Phillips, 
105  Tex.  459,  151  8.  W.  637;  4  Wlgmore  on 
Evidence,  §§  2400,  2425;  3  Jones  on  Evidence, 
!  434 ;   10  R.  C.  L.  pp.  1017,  1018. 

For  the  reasons  noted  above  the  Judg- 
ment of  the  trial  court  is  so  reformed  as  to 
reduce  the  amount  awarded  against  each 
garnishee  to  the  sum  of  $242.96,  or  the  ag- 
gregate sum  of  $728.88  against  all  three  gar- 
nishees, with  Interest  thereon  at  the  rate 
of  6  per  cent  per  annum  from  the  date  of 
Judgment  of  the  trial  court  and,  as  so  re- 
formed, the  Judgment  will  be  affirmed. 

The  trial  court  did  not  allow  any  attorney's 
fees  to  the  garnishees  for  filing  their  answers, 
and  in  the  absence  of  any  testimony  appear- 
ing In  the  statement  of  facts  to  show  what 
would  be  a  reasonable  sum  to  allow  such 
garnishees,  we  will  be  unable  to  make  any 
such  allowance.  But  all  costs  of  suit,  both 
in  the  firial  court  and  In  this  court,  will  be 
taxed  against  the  plaintiff,  thus  leaving  the 
amount  of  Judgment  rendered  against  the 
garnishees  and  Indicated  above  the  total 
amount  chargeable  against  them.     ' 

Reformed  and  affirmed. 

On  Rehearing. 

Appellants  Insist  that  since  the  notes  were 
made  payable  to  P.  B.  Shropshire  and  wife, 
and  the  Interest  accruing  uptm  them  was 
for  the  support  of  both,  after  the  death  of 
Mrs.  Shropshire  one-half  only  was  payable 
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to  the  surviving  husbond;  and  that  as  the 
evidence  showed  that  she  was  dead  at  the 
date  of  the  institution  of  the  garnishment 
proceedings,  we  should  reduce  by  50  per  cent, 
the  amount  for  which  this  court  aifiimed  the 
judgment  of  the  trial  court. 

[SJ  While  the  deeds  do  Tedte  that  the  an- 
nual interest  accruing  on  the  notes  "is  to 
be  our  support  while  we  live,"  they  further 
stipulate,  in  eftect,  that  such  Interest  should 
be  paid  until  the  death  of  both  payees,  and 
the  notes  are  not  to  be  surrendered  to  the 
makers  until  after  the  death  of  both.  There 
la  no  stipulation  in  the  deeds  that  there 
was  to  be  an  abatement  of  the  interest  by 
reason  of  the  death  of  one  of  the  payees 
prior  to  the  death  of  the  other.  And  by  the 
.acceptance  of  the  deeds  the  grantees  be- 
came bound  by  the  terms  and  conditions 
therein  contained.  The  notes  themselves 
were  unconditional  in  their  terms,  and  but 
for  the  conditions  quoted  expressed  in  the 
deeds  the  garnishees  would  have  been  legally 
liable  for  the  principals  of  the  notes  as  well 
as  for  the  annual  Interest  accruing  thereon. 
Furthermore,  It  does  not  appear  that  any 
credits  were  ever  Indorsed  upon  the  backs 
of  the  notes  for  any  part  of  the  Interest  by 
reason  of  the  death  of  Mrs.  Shropshire; 
neither  did  appellants  In  their  pleadings  al- 
lege or  contend  that  it  was  the  understanding 
between  the  parties  to  the  deeds  and  notes 
that,  In  the  event  of  the  death  of  either  payee 
before  the  death  of  the  other,  only  one-half 
of  the  annual  interest  accruing  on  the  notes 
should  be  collected  by  such  survivor. 

Under  such  a  showing  in  the  record  we 
are  unable  to  disturb  the  trial  court's  find- 
ings. In  effect,  that  after  the  death  of  Mrs. 
P.  B.  Shropshire  her  surviving  husband  was 
entitled  to  collect  the  full  amount  of  Interest 
stipulated  in  the  notes,  as  the  same  fell  due. 
Accordingly,  the  motion  for  rehearing  is 
overruled. 


ST.  PAUL  FIRR  ft   MARINE  INS.  CO.   v. 
GARNIBR.    (No.  8520.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

June  2,  1017.    Rehearing  Denied 

Juno  SO,  1917.) 

1.  Insurance  «=92()2— Application— Repbb- 
sentations  in  subsequent  letter. 
Where  the  letter  sent  with  a  policy  by  the 
atrents  of  defendant  insurtir  to  insurance  brokers 
showed  that  they  were  not  willing  for  the 
policy  to  take  effect  until  they  had  been  fur- 
nished •  with  additional  information,  a  reply 
by  the  brokers,  written  with  the  knowledge 
nnd  consent  of  insured's  son,  who  negotiated 
for  the  policy,  was  essentially  a  supplement  to 
the  written  application,  and  any  intentional 
fraud  perpetrated  therein  in  order  to  remove 
the  objections  indicated  would  defeat  recovery 
on  the  policy. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  557.] 


2.  iNstJBANCE  «s>281  —  Fraud  —  Material 

MlSREPRXSENTATIONS. 

Representations  that  a  bam  was  worth  $o,- 
000  and  that  another  company  would  have  in- 
sured it  for  f4j000  were  material,  where  made 
with  Intent  to  induce  insurer  to  consent  to  the 
policy  becoming  effective  and  with  knowled^ 
of  the  falsity  constituted  fraud. 

[Eld.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §g  597-600.] 

8.  Evidence  «=>77(l)—PRESOTiPnoN— Fail- 
ure TO  Produce  Witness. 
Where  the  proof  showed  fraud  on  the  part 
of  plaintiff's  Vice  principal,  plaintiff's  failure  to 
introduce  him  warranted  the  presumption  that 
if  his  testimony  had  been  offeted  it  would  have 
been  adverse  to  plaintiff. 

[EM.   Note.— For   other   cases,   see   EWidence, 
Cent.  Dig.  t  97.] 

4.  Insurance  €=136(2)— Delivery  or  Pol- 
icy. 

The  uncommunicated  understanding  of  a 
representative  of  insurer's  general  agents  that 
the  policy  had  been  delivered  and  was  in  fonw, 
and  the  fact  that  after  the  fire  an  adjuster  en- 
tered into  negotiations  with  insured  looking  to 
a  settlement,  could  not  be  construed  as  a  dele- 
gation of  authority  by  insurer's  agents  to  the 
brokers  to  deliver  the  policy,  contrary  to  the 
terms  of  their  letter  sent  with  the  policy. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  8t  220,  221,  226,  227.] 

5.  Insurance  <&=»94— Unauthorized  Deliv- 
ery OF  Policy— Ratimcation— Evidence. 

The  nncommunicated  understanding  of  such 
representative  that  the  policy  bad  been  deliverfl 
and  was  in  force,  and  that,  after  the  fire  ail- 
jueter  entered  into  negotiations  with  insured 
looking  to  a  settlement,  would  not  constitute  a 
ratification  of  the  unanthorizcd  delivery  of  the 
policy  or  waiver  of  the  rights  tu  complain  therei  f 
in  the  absence  of  facts  8hov<ing  that  insurer's 
agents  knew  of  fraudulent  representations  m:.de 
in  procuring  the  policy. 

[Ed.   Note. — For   other  esses,  seo  Insurance, 
Cent  Dig.  8  124.] 

6.  Trial  ®=>136(3)— Questions  op  Law— Cos- 
stbuction  of  Letter. 

Whether  a  letter  authorized  delivery  of  i 
policy  was  a  qnestion  of  law,  where  the  letter 
was  unambiguous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  326.] 

7.  Insurance  «39l36(2)— Authoutx  to  De- 
liver PoucY— Evidence. 

A  letter  sent  to  insurance  brokers  with  pol- 
icy, asking  for  additional  information,  and  con- 
cluding, "We  would  like  to  have  this  detail  in- 
formation in  our  files  before  finally  passing  the 
risk,"  showed  as  a  matter  of  law  a  lack  of  au- 
thority to  deliver. 

[Kd.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig..  S{  220,  221,  220,  227.] 

8.  Insurance  «=>262— Condetiorai.   Deuv- 
EBY  OF  Policy  —  Subsequent  Fratjdcle.nt 

llEI"BE8ENTATION8. 

If  there  was  an  authorized  conditional  de- 
livery to  take  effect  after  furnishing  farther  in- 
formation as  to  value  of  property  insured  and 
such  additional  information,  when  furnished, 
consisted  of  material  misrepresentations  made 
with  fraudulent  intent  on  the  part  of  insurwi'a 
son,  who  procured  the  insurance,  the  policy  ner- 
er  became  effective. 

(Ed.   Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  {  657.] 
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I  iNBtniARCi:  «=»281— CoNDinowAL  Deuv- 

ERT    or    POLICT— SUBaEQXTENT    FBAUDUI.BITT 

Represkntations. 
Although  there  waa  an  authorized  immediate 
Iclivery  of  a  policy  to- take  effect  at  once  where 
liere  was  an  nnderstandinK  that  policy  should 
lot  remain  in  force  anleas  further  good-faith 
issurances  of  value  were  furnished,  fraudulent 
niarepresentatlons  furnished  by  Insured's  agents, 
vhich  were  material  in  indarini;  insurer's  agents 
:o  take  no  steps  to  cancel  policy  avoided  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
>nt.  Dig.  H  5»7-«00.] 

10.  Insuranck  «a»2S6(2)  —  Misbepbesenta- 
TioNs  IN  Appuoation— Statotb. 
Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914. 
irt.  4947,  providing  that  misrepresentations  of 
fact  in  an  application  for  insurance  shall  not 
render  the  pohcy  void,  although  it  is  so  stipu- 
lated,  nnlesa  such  misrepresentations  are  ma- 
terial  to  the   risk   or  contributed   to  the  loss, 
one  who  procures  the  issuance  of  a  policy  by 
intentional  fraad   practiced   by  himself  or  his 
agents  cannot  invoke  the  benefits  of  the  statute. 
[Kd.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  540.] 

Appeal  from  District  Court,  Cooke  Coun- 
ty;   C.  F.  Spencer,  Judge. 

Action  by  J.  D.  Gamier  against  the  St 
Paul  Fire  ft  Marine  Insnrance  Company. 
Judgment  for  plalntlCT,  and  defendant  ap- 
peals.   Reversed  and  rendered. 

I.>ewls  Rogers,  of  Gainesville,  and  B.  Q. 
Senter,  of  Waco,  for  appellant  Stuart,  Bell 
&  Moore,  of  Gainesville,  for  appellee. 

DUNEn:iIN,  J.  The  St  Paul  Fire  ft  Ma- 
rine Insurance  Company  has  appealed  from 
a  Judgment  in  favor  of  J.  D.  Gamier,  based 
upon  a  fire  Insurance  policy  Issued  by  the 
company  in  favor  of  plaintiff,  covering  a 
bam  and  some  of  its  contents  which  were 
destroyed  by  fire.  The  policy  was  dated  May 
2C,  1914,  an5  by  Its  terms  insured  the  prop- 
erty from  May  26,  1914,  to  May  26,  1915, 
$3,000  being  the  amount  of  Insurance  on  the 
barn  and  $1,000  on  farm  machinery,  tools 
wagons,  etc.,  situated  therein.  The  Judg- 
ment recovered  was  for  the  full  amount  of 
insurance  on  the  bam  and  for  $600  the  value 
of  certain  of  Its  contents  which  were  burned, 
other  articles  Insured  having  escaped  the  fire. 

The  policy  was  issued  by  Cravens  &  Cage, 
the  giiieral  agents  and  managers  of  defend- 
ant company  for  the  state,  whose  ofiBce  and 
place  of  business  was  In  Houston,  Tex.; 
and  the  same  was  Issued  upon  a  written 
application  dated  May  25,  1914,  -with  the 
name  of  the  plaintiff  signed  thereto,  al- 
though such  signature  was  lu  fact  written  by 
his  son,  Dan  Gamier,  who  acted  for  htm  In 
the  negotiations  for  the  insurance.  The 
property  insured  was  located  on  plalntMTs 
farm  nine  miles  from  the  tovrn  of  Galnes- 
vlllew 

F.  A.  Parde  ft  Co.,  a  firm  composed  of 
Frank  A.  Parde  and  L.  S.  Taylor,  were  en- 
gaged in  business  as  fire  insurance  brokers 
or  agents  In  the  town  of  GainesvlUev  but 


prior  to  negotiations  relatire  to  the  policy 
In  contTDversy  did  not  represent  the  plain- 
tiff, nor  were  they  associated  in  any  manner 
with  Cravens  &  Cage,  its  general  managers. 
Dan  Garnier  having  applied  to  them  for  in- 
surance on  his  father's  bam  and  residence 
and  tbdr  contents,  they  applied  to  Cravens 
&  Cage  for  a  blank  application  for  such  in- 
surance, which  was  mailed -to  them.  The 
application,  after  being  filled  out  and  signed, 
together  with  the  written  recommendation 
thereof  by  F.  A.  Parde  ft  Co.,  was  mailed  to 
Cravens  ft  Cage  at  Houston,  and  upon  re- 
ceipt of  the  same  Cravens  ft  Cage  filled  out 
and  signed  the  policy  in  controversy,  and 
returned  the  same  by  mail  to  F.  A  Parde  ft 
Co.  in  Gainesville.  They  were  induced  so  to 
do  by  belief  in  the  truthfulness  of  the  state- 
ments contained  in  the  application.  Ac- 
companying the  policy  so  mailed  was  the 
following  letter: 

"Houston,  Texas,  May  26,  1914. 
"Messrs.  F.  A.  Parde  ft  Co., 'Gainesville,  Tex- 
as—Dear Sirs:  We  are  in  receipt  of  farm  ap- 
plication signed  by  J.  D.  Garnier  and  we  are 
writing  up  this  policy  and  inclosing  it  here- 
with. The  valuations  placed  on  these  buildings, 
especially  the  barn,  seem  very  high,  and  we 
wish  yon  would  tell  ns  how  yon  arrived  at  them. 
Tho  barn  you  describe  as  being  60x60  ft.,  and 
16  ft  high  and  valued  at  $5,000.00.  Please 
tell  us  how  you  arrived  at  this  valuation.  Also, 
if  possible,  send  us  memorandum  of  machinery 
and  vehicles  in  the  barn,  as  these  items  seem 
very  heavy.  We  wonld  like  to  have  this  detail 
information  in  our  files  before  finally  passing 
the  risk. 

"lours  truly.     Cravens  ft  Cage,  Mangrs." 

Presumably,  upon  receipt  of  the  policy,  F. 
A.  Parde  &  Co.  delivered  the  same  to  Dan 
Gamier,  they  having  already  received  the 
premium  of  $120.T5  therefor  on  May  28, 
1914,  and  in  reply  to  the  foregoing  letter 
they  wrote  the  following  letter,  which  the 
proof  Shows  was  dictated  by  Dan  Gamier: 

"Gainesville,  Texas,  May  29,  1014. 

"Messrs.  Cravens  ft  Cage,  Managers,  Houston, 
Texas— Gentlemen:  Your  letter  of  the  26th 
inst.  received  and  beg  to  say  in  regard  to  Mr. 
J.  D.  Gamier's  )>am,  you  stated  in  your  letter 
that  the  bam  insured  at  $3,000  seems  very 
high.  The  bam  is  well  worth  $5,000  as  Allen- 
Ware  ft  Co.  and  also  L.  Beasley  ft  Co.,  of  this 
city  worked  very  hard  to  write  this  insurance 
and  would  have  insured  it  for  $4,000,  but  as 
Mr.  Garnier,  being  a  personal  friend  of  mine 
he  decided  to  turn  us  his  business,  I  told  him 
I  would  insure  it  for  $3,000.  We  finally  land-, 
ed  tjie  business.  Mr.  Boozier,  manager  of  the' 
Lyon  Gray  Lumber  Company  of  this  city,  says 
it  is  well  worth  it,  as  he  sold  Mr.  Gamier  the 
lumber  for  the  building  of  this  bam.  We  would 
certainly  hate  to  cancel  this  as  our  competitors 
have  fought  so  bard  for  it.  Mr.  Garnier  is 
considered  ono  of  the  wealthiest  farmers  in 
Cooke  county.  We  are  also  inclosing  you  a 
memorandum  of  machinery  and  vehicles  and  also 
diagram.  With  best  wishes,  we  remain, 
"Very  truly,  F.  A.  Parde  ft  Co.. 

"By  F.  A.  Parde. 

"You  also  ask  us  for  a  memorandum  of  ma- 
chinery and  vehicles  in  ban.  They  come  as 
follows: 
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1  binder *200 

4   buggies 400 

1  wagon,  new 200 

1  drill. 100 

4  planters 200 

1  mower,  new 60 

5  acts  harness 200 

2  saddles 75 

4  sets  buggy  harness. 100 

4  cultivators 160 

"This  makes  a  total  of  $1,085." 

On  June  2,  1014,  the  bam  was  burned. 
In  the  application  for  the  policy  it  was  stat- 
ed that  the  bam  was  worth  $5,000,  and  that 
the  amount  of  insuranx^  desired  therecoi 
was  $3,000;  tliat  wagons,  buggies,  surrey, 
harness,  saddles,  roi«s,  whips>  and  blankets, 
situated  in  the  bam,  and  upon  which  insur- 
ance was  desired,  were  worth  $1,000,  and 
insurance  in  the  sum  of  $500  thereon  was 
sought;  that  farm  machinery,  tools,  imple- 
ments (not  Including  thresher,  and  power  or 
gasoline  engine)  hay  carrier  and  attach- 
ments, cream  separators  and  milk  cans,  sltu- 
'  ated  in  the  barn  upon  wliich  Insurance  was 
desired  were  worth  $1,000,  and  the  amount  of 
Insurance  sought  thereon  was  $500.  The  ap- 
plication for  the  policy  also  contained  the 
following  stipulations: 

"In  consideration  of  the  policy  to  be  issued 
on  this  application,  I  hereby  covenant  that  the 
foregoing  Htatements  of  valuation  of  property 
to  be  insured  are  true,  and  I  covenant  and 
agree  that  all  the  foregoing  written  answers  to 
the  several  questions  herein  are  correct  and 
true  in  every  particular;  that  the  same  are  war- 
ranted on  my  part;  that  this  application  is 
my  act,  and  not  of  said  company  or  its  solicit- 
ing agent;  and  that  said  application  may  be 
referred  to  in  the  policy  to  be  issued  thereon 
as  a  part  of  said  policy  and  as  a  basis  upon 
which  said  company  shall  issue  the  same.  •  *  • 
This  application  shall  not  be  construed  as  a 
contract  of  insurance  as  against  said  company 
until  the  some  shall  be  approved  by  Cravens 
&  Cage,  Managers,  which  approval  shall  be  evi- 
denced by  the  issuance  and  deliveiv  of  their 
policy." 

The  policy  contained,  among  other  tilings, 
the  following: 

"This  entire  policy  shall  l>e  void  if  the  in- 
sured has  concealed  or  misrepresented  in  writ- 
ing or  otherwise,  an^  material  fact  or  circum- 
stance concerniQg  this  insurance  or  the  subject 
thereof,  or  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  any  matter  relat- 
ing to  this  insurance  or  die  subject  thereof, 
whether  before  or  after  a  loss." 

The  principal  defenses  pleaded  by  the  de- 
fendant were :  (1)  That  the  policy  was  never 
delivered  to  the  plaintiff  by  lawful  authority 
of  the  defendant,  but  that  he,  through  Dan 
Gamier,  obtained  possession  thereof  by 
fraud ;  that  as  shown  by  their  letter  inclos- 
ing the  p<dlcy  to  F.  A.  Parde  &  Co.,  It  was 
not  the  purpose  of  Cravens  &  Cage  that  the 
policy  should  be  delivered  unless  further  in- 
formation requested  in  the  letter  should  be 
furnished,  and  which  when  furnished  would 
be  sufficient  to  remove  the  objections  Indi- 
cated; that  without  awaiting  farther  au- 
thority from  Cravens  &  Cage,  Dan  Gamier 
procured  the  delivery  of  the  policy  to  him 
with  the  fraudulent  purpose  and  Intent  on 
his  part  at  the  time  to  bum  the  bam  before 


Cravens  &  Cage  could  bare  opportunity  to 
further  Investigate  tiie  risk  and  recall  the 
policy,  and  that  he  did  so  bum  it,  and  that  at 
the  time  the  policy  was  delivered  both  Dan 
Gamier  and  Parde  &  Co.  knew  that  Cravens 
&  Cage  had  not  -authorized  such  delivery. 
(2)  Defendants  further  alleged  that  the  per- 
sonal property  described  in  the  application 
was  not  worth  more  than  50  per  cent.,  of  the 
ralnation  placed  thereon  In  the  application 
for  the  policy;  that  the  bam  which  was  val- 
ued in  the  application  at  $5,000  was  not 
worth  more  than  $1,000,  and  that  the  valua- 
tions of  such  prc^ierty  stated  in  the  appli- 
cation were  fraudulently  made  by  Dan  Gar- 
nler.  It  was  further  alleged  that  the  state- 
ments in  the  letter  to  Cmveta  &  Cage, 
signed  "Parde  &  Co.,"  dated  May  29,  1914, 
and  copied  above,  to  the  effect  that  Al- 
len-Ware &  Co.  and  L.  Beasley  &  Co.  had 
worked  very  hard  to  write  the  Insurance 
and  would  have  insured  the  bam  for  $4,000, 
and  that  Mr.  Boozier,  manager  of  the  Lyon 
Gray  Lumber  Company,  had  said  that  the 
bam  was  worth  $5,000,  were  all  false  state- 
ments and  known  by  Dan  Gamier  to  be 
false  at  the  time  he  procured  that  letter 
to  be  written ;  that  Cravens  &  Gage  be- 
lieved such  representations  to  be  true,  and 
but  for  such  belief  they  would  have  pro- 
cured the  cancellation  and  return  of  the 
policy  to  them  before  the  flre  occurred.  It 
was  further  alleged  that  the  general  repu- 
tation of  Dan  Gamier  In  the  town  of  Gaines- 
ville  at  the  time  of  said  negotiations  for  the 
policy  was  that  of  a  firebug  who  had  pro- 
moted and  caused  several  fires  theretofore 
occurring  in  that  community,  by  reason  of 
which  reputation  he  was  unable  to  procure 
insurance  from  other  agents  there  residlns. 
aijd  that  the  firm  of  Allen- Ware  &  Co.  had  «1- 
ready  canceled  out  a  policy  upon  the  bam 
for  a  much  smaller  sum,  and  would  not  again 
issue  a  policy  upon  it  for  any  amooDt, 
however  small. 

In  answer  to  special  Issues  the  Jnry  found 
that  the  bam,  which  was  totally  destroyed, 
was  reasonably  worth  the  sum  of  $.^,000,  and 
that  the  reasonable  value  of  the  personal 
property  insured,  which  was  destroyed,  was 
$600.  They  further  found  that  plaintiff  did 
not  enter  Into  any  conspiracy  with  any 
one  to  procure  the  issuance  of  the  policy 
for  the  purpose  of  burning  the  bam  In  order 
to  obtain  tbe  insurance  money ;  that  he  did 
not  obtain  the  policy  through  fraudulent  rep- 
resentations that  were  material  and  relied 
on  by  Cravens  &  Cage;  that  he  did  not 
cause  or  procure  the  burning  of  the  barn: 
that  there  was  no  fraudulent  collusion  be- 
tween Dan  Gamier  and  F.  A.  Parde  It  Go. 
to  procure  the  Issuance  of  the  policy ;  that 
at  the  time  the  application  for  Insurance  was 
made,  plaintiff  considered  his  bam  to  be 
worth  $4,000.  The  jury  further  found  that 
in  all  tbe  negotiations  of  Dan  Gamier  with 
reference  to  the    procurement  of  the  policy, 
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he  was  acrtlng  as  the  authorized  agent  of 
the  plaintiff;  that  he  did  not  procure  pos- 
session of  the  policy  through  any  fraudulent 
collusion  with  F.  A.  parde  &  Co.,  or  without 
the  consent  of  Oravens  &  Oage ;  that  he  did 
not  cause  the  bam  to  be  burned;  that  at 
the  time  he  made  application  for  the  policy 
he  was  not  following  a  plan  of  procuring 
Insurance  upon  properties  and  causing  the 
same  to  be  burned  for  the  purpose  of  collect- 
ing Insurance  thereon,  and  that  he  did  not 
procure  the  policy  in  controversy  for  surt* 
purpose.  The  jury  further  found  that  nei- 
ther the  representations  contained  in'  the 
application  for  the  policy,  nor  those  con- 
tained in  the  letter  of  dat«  May  29,  1914. 
addressed  to  Cravens  4  Cage,  copied  above, 
were  material  to  the  risk,  and  that  the  policy 
In  controversy  was  delivered  to  plaintiff  by 
anthority  of  Cravens  &  Cage,  defendant's 
managers. 

Appellant  Insists,  in  effect,  that  the  evi- 
dence cwiclusively  shows  that  the  delivery 
of  the  policy  to  the  insured  was  not  author- 
ized by  Cravens  &  Cage,  its  general  managers. 
It  is  Insisted,  farther,  that  the  evidence 
conclusively  shows  that  the  statement  made 
by  Dan  Gamier  In  the  application  for  the 
policy  that  the  bam  was  worth  95,000,  and 
tl)e  further  statements  in  the  letter  of  May 
29th,  to  the  ^ect  that  other  perscms  therein 
named  had  worked  very  hard  to  write  the 
Insurance  and  would  have  insured  it  for 
$4,000,  and  that  the  manager  of  the  Lyon- 
Gray  Lumber  Company,  who  had  furnished 
the  lumber  used  In  the  construction  of  the 
bnm,  had  said  that  the  bam  was  weU  worth 
^,000,  were  all  false;  that  Dan  Gamier 
knew  of  their  falsity  at  the  tim6  they  were 
noade,  and  made  them  with  the  fraudulent 
Intent  of  procuring  the  Insurance;  and  that 
by  reason  of  such  fraud  the  policy  never  be- 
came legally  effective,  even  though  it  could 
be  said  that  its  delivery  to  the  Insured  was 
authorized  by  Cravens  &  Cage.  And  based 
upon  those  contentions,  among  others,  com- 
plaint is  made  of  error  in  the  trial  court's 
refusal  of  appellant's  request  for  an  in- 
structed verdict  In  its  favor. 

At  the  time  of  the  negotiations  mentioned 
above  the  Arm  of  Allen-Ware  &  Go.  were  the 
sole  local  representatives  for  defendant  com- 
pany in  Gainesville,  Tex.,  and  they  held  a 
commission  from  the  commissioner  of  insur- 
ance of  the  state,  authorizing  them  to  so  act 
But  insurance  on  city  property  was  the 
only  kind  of  insurance  written  by  those  local 
representatives.  All  insurance  issued  by  de- 
fendant on  farm  property  was  written  in 
Houston  by  Cravens  &  Cage  upon  application 
addressed  to  them  in  Houston.  The  trans- 
actions between  Parde  &  Co.  and  Cravens 
&  Cage  were  the  flrst  and  only  transactions 
between  those  parties.  The  services  of  a 
local  representative  of  the  defend.int  com- 
pany were  not  necessary  to  send  In  an  ap- 
plicatlim  for  Insurance  on  farm  property; 
any  one  could  do  so,  and  such  an  appUcatloia 


would  receive-  consideration.  If  Parde  & 
Co.  were  by  Cravens  &  Cage  given  au- 
thority to  deliver  the  policy,  then  the  ex- 
tent of  such  authority  was  fixed  by  the  let- 
ter to  them  of  date  May  26,  1914,  copied 
above.  The  unoontroverted  proof  shows  that 
Dan  Gamier  knew  that  Parde  &  Co.  were  not 
the  regular  local  representatives  of  the  de- 
fendant company;  also  that  he  was  fully 
Informed  of  the  contents  of  the  letter  of 
May  26th,  and  hence  knew  as  well  as  did 
Parde  &  Co.  the  extent  of  their  authority 
to  represent  defendant  and  of  the  condi- 
tions imposed  by  the  letter  of  May  26th  for 
the  policy  to  become  finally  effective. 

[1]  All  the  communications  between  Parde 
&  Co.  and  Oravens  &  Cage  were  by  corre- 
spondence, and  the  letter  of  May  2eth  shows 
plainly  that  Cravens  &  Cage  were  not  will- 
ing for  the  policy  to  take  effect  until  they 
were  furnished  the  additicmal  information 
therein  requested.  The  letter  of  May  28th 
in  reply  thereto  was  essentially  a  supple- 
ment to  the  written  application  already  sent 
in  for  the  insurance,  and  any  intentional 
fraud  peri)etrated  thereby  in  order  to  remove 
the  objections  Indicated  in  the  letter  of  May 
26th  would  have  the  same  effect  to  defeat  a 
recovery  oa  the  policy  as  if  they  had  been 
embodied  in  the  original  application. 

[2]  The  uncontradicted  proof  shows  the 
falsity  of  the  following  statements  contained 
In  the  letter  of  May  29th,  which  were  em- 
bodied therein  at  the  Instance  of  Dan  Garnler 
after  he  was  fully  informed  of  the  contents 
of  the  letter  of  May  26th:  That  Allen- Ware 
&  Co.  of  Gainesville  had  worked  very  hard 
to  write  the  same  insurance,  and  would  havt* 
insured  the  bam  for  ?4,000;  and  that  Mr 
Boozier,  manager  of  the  Lyon-Gray  Lumber 
Company  of  Gainesville,  .who  sold  plaintiff 
the  lumber  with  which  to  build  the  bam,  bad 
said  that  the  bam  was  well  worth  $5,000. 
The  proof  conclusively  shows,  further,  that 
Dan  Gamier  knew  of  the  falsity  of  those 
statements  when  they  were  written ;  that 
those  misrepresentations  were  intended  by 
him  to  deceive  Cravens  &  Cage  and  to  induce 
them  to  believe  that  the  bam  was  In  fact 
worth  $5,000,  and  thereby  to  induce  them  to 
consent  for  the  policy  to  become  effective; 
and  that  such  misrepresentations  did  mislead 
K.  S.  Dargan,  the  representative  of  Cravens 
&  Cage,  who  had  charge  of  the  negotiations. 
Into  the  belief  that  the  barn  ,was  worth  $5,- 
000.  Under  such  circumstances  those  state- 
ments were  undoubtedly  material  misrepre- 
sentations of  fact  within  the  meaning  of  ap- 
pellant's plea  that  the  insurance,  if  any,  was 
procured  by  fraud  on  the  part  of  Dan  Gar- 
nler, plalntlfTs  agent 

The  uncontradicted  proof  showed  that 
several  fires  had  occurred  which  had  de- 
stroyed property  belonging  either  to  Dan 
Gamier,  John  Gamier,  his  brother,  or  Mrs. 
Honahan,  his  sister,  on  all  of  which  insurance 
polk-ies  were  collected;  one  of  said  policies 
being  held  by  Mrs.  Monahan,  while  two  were 
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beld  by  John  Oatailer  and  three  by  Dan 
Clamlar.  There  -was  also  proof  of  circum- 
stances at  least  tending  to  raise  a  reasonable 
inference  that  some  of  those  fires  were  start- 
ed by  Dan  Gamier.  After  those  fires  a  pol- 
icy In  another  company,  issued  by  Allen-Ware 
&  Co.  on  plaintiff's  bam,  dated  September 
29,  1913,  was  by  said  agents  canceled  In 
March,  1914,  some  six  months  before  the 
date  fixed  for  Its  expiration.  By  that  poli- 
cy the  bam  in  controversy  was  Insured  for 
$700,  and  its  value  .was  estimated  by  the 
agent  at  that  time,  and  by  Allen  as  a  witness 
on  the  trial,  at  between  |900  and  $1,000. 
Another  policy  beld  by  W.  S.  Jackson,  a 
brother-in-law  of  Dan  Gamier,  in  another 
company  was  canceled  by  that  company  about 
two  weeks  before  the  fire  In  controversy,  im- 
mediately upon  notice  of  its  Issuance. 

In  addition  to  the  foregoing  uncontradicted 
proof,  Frank  Parde  testified  that  after  the 
fire  in  controversy  Dan  Garnler  told  him 
that  he  had  burned  bis  father's  bam  upon 
which  the  policy  in  controversy  was  issued, 
and  had  also  caused  the  other  fires  which 
burned  his  own  property  and  upon  which  he 
had  collected  insurance;  that  his  method  of 
starting  tliose  fires  was  the  use  of  certain 
chemicals  which  would  be  slow  to  start  the 
fire  and  thus  he  would  be  enabled  to  get 
away  from  the  locality  before  the  fire  start- 
ed; and  witness  also  related  certain  inci- 
dents in  connection  with  some  of  those  fires 
which  he  said  were  told  to  him  by  Dan  Gar- 
nler. But  that  witness  also  admitted  that 
he  was  at  the  time  of  the  trial  a  prisoner  in 
the  county  jail  on  an  indictment  for  forgery, 
and  that  during  a  former  term  of  court  and 
pending  the  hearing  of  a  motion  to  set  aside 
a  former  Judgment  for  plaintiff  in  the  pres- 
ent suit,  he  had  voluntarily  retracted  writ- 
ten statements  given  by  him  as  a  witness  un- 
der oath  at  the  *fire  inquest,  to  the  effect  that 
Dan  Gamier  bad  admitted  to  him  that  he  had 
caused  those  several  fires.  He  further  tes- 
tified, In  effect,  that  the  reason  he  made 
such  retraction  was  through  fear  of  Dan 
Gamier,  .who  had  threatened  him  with  per- 
sonal violence  If  he  testified  against  him.  He 
further  testified  that  he  expected  to  go  free 
of  punishment  in  the  forgery  case  against 
him. 

Aside  from  such  testimony  of  alleged  con- 
fessions by  Dan  Gamier  that  be  started  some 
of  the  fires  mentioned,  the  testimony  of  Frank 
Parde  of  other  facts  Intimately  connected 
therewith,  and  forming  material  parts  there- 
of,, was  corroborated  by  proof  from  other 
witnesses  which  was  not  contradicted. 

By  the  verdict  of  the  Jury,  $3,000,  and  not 
$5,000,  was  found  to  be  the  value  of  the  bam ; 
although  according  to  the  testimony  of  a 
number  of  disinterested  witnesses  its  value 
was  much  less  than  $3,000;  one  of  whom,  a 
carpenter,  testifying  that  after  the  fire  he 
offered  to  rebuild  the  bam  in  accordance  with 
plans  and  spedAcations  furnished  him  by 


>Dan  Gamier  as  a  duplicate  of  the  tdd  bam, 
for  $1,406.06,  which  offer  was  not  accepted. 

[3]  The  record  further  shows  that  Dan 
Gamier  appeared  In  the  courtroom  at  the 
Inception  of  the  trial  from  which  this  appeal 
is  prosecuted,  and,  upon  suggestion  by  de- 
fendant's counsel  to  counsel  for  plaintiff  that 
he  be  placed  under  the  rule  if  plaintiff's 
connsel  expected  to  nse  him  as  a  .witness,  he 
was  told  by  counsel  for  plaintiff  to  retire 
from  the  courtroom  under  the  role  for  wit- 
nesses; but  he  was  never  placed  upon  the 
stand  as  such  witness,  and  never  testified  in 
the  case,  and  there  is  no  suggestion  in  the 
record  that  his  testimony  was  not  avaUable 
to  plaintiff  at  aU  stages  of  the  trial.  The 
proof  above  referred  to  of  fraud  on  the  part 
of  Dan  Gamier,  plaintiff's  vice  principal,  call- 
ed strongly  tor  a  denial  thereof  by  him  if  it 
was  untrue,  and  plalntifTs  failure  to  Intro- 
duce him  warranted  the  presumption,  addi- 
tional to  sndi  proof,  that  had  be  been  offered 
as  a  witness  his  testimony  upon  that  issue 
would  have  been  adverse  to  plaintiff's  case. 
G.,  H.  &  S.  A.  By.  Co.  v.  Toung,  45  Tex-  Civ. 
App.  430,  100  S.  W.  993 ;  Bailey  v.  Hicks,  le 
Tex.  222;  Mitchell  v.  Napier,  22  Tex.  120; 
MUler  V.  Poulter,  189  S.  W.  105,  and  other 
authorities  there  cited. 

[4,  6]  Some  of  the  testimony  of  K.  8.  Dar- 
gan,  the  representative  of  Cravens  &  Cage 
mentioned  above,  indicates  that  prior  to  the 
fire  he  assumed  that  the  policy  had  been 
delivered  to  the  insured,  and  was  in  force. 
but  that  understanding  on  his  part  was  never 
in  any  manner  communicated  to  Parde  &  Co, 
or  to  plaintiff,  or  any  one  representing  him, 
prior  to  the  fire.  It  was  also  shown  that 
after  the  fire  defendant's  adjuster  entered 
into  negotiations  with  the  insured  looking 
to  a  settlement  of  the  loss,  and  readied  an 
agreement  with  him  upon  the  value  of  some 
personal  property  mentioned  in  the  policy 
which  had  been  burned.  Such  understanding 
on  the  part  of  Dargan  and  such  efforts  to 
adjust  the  loss  could  not  be  construed  as 
delegating  authority  to  Parde  &  Col  to  de- 
liver the  policy  in  the  first  instance  contrary 
to  the  terms  of  the  letter  of  Cravens  &  Cage 
of  date  May  26tb.  In  fact,  the  invof  shows 
that  the  policy  had  already  been  delivered 
prior  to  such  assumption  on  the  part  of  Dar- 
gan, and  prior,  of  course,  to  such  efforts  to 
adjust  the  loss.  Neither  could  it  be  held  that 
under  such  circumstances  the  defendant  rati- 
fied the  hitherto  unauthorized  delivery  of  the 
policy,  or  that  it  waived  its  right  to  complain 
that  such  delivery  was  unauthorized  la  the 
absence  of  any  proof  that,  at  the  time  ot  the 
attempt  to  adjust  the  loss,  or  any  time  prior 
to  the  fire,  Dargan  or  Cravens  &  Cage  knew 
of  the  fraudulent  misrepresentations  by  Dan 
Gamier  already  mentioned.  It  is  weU  set- 
tled that  a  party  cannot  be  held  to  the  rati- 
fication of  a  transaction  without  being  fully 
informed  of  all  the  material  matters  relat- 
ing thereto,  and  that  the  burdoi  U  npon 
cine  who  asserts  such  a  ratification  to  estab- 
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Ush  the  same  by  proof.  Sterling  t.  De  Laune^ 
47  Tex.  Civ.  App.  4t0, 105  S.  W.  11«9;  Sklryln 
V.  O'Brien,  43  Tex.  Ot.  App.  1,  95  S.  W.  696; 
31  Cyc.  1647;  1  Mecbem  on  Agenqr,  %%  395, 
479.  See,  also,  Sovereign  Camp,  W.  O.  W., 
V.  Llllard,  174  S.  "W.  619,  and  authorities 
tbere  dted. 

[S,  7]  The  letter  of  May  26th  is  to  be  con- 
strued like  any  other  Instrument  in  writing, 
and  whether  or  not  It  authorized  a  delivery 
of  the  policy  la  a  question  of  law,  and  not 
a  question  of  fact  to  be  determined  by  the 
Jury;  the  instrument  being  unambiguous  in 
its  terms.  As  a  matter  of  law,  it  shows  plain- 
ly a  lack  of  authority  on  the  part  of  Parde 
&  Co.  to  deliver  the  policy  until  the  addi- 
tional assurances  of  value  should  be  fur- 
nished, or,  at  all  events,  if  an  immediate  de- 
livery was  contemplated,  the  same  should  not 
operate  to  make  the  policy  eBfectlve  until 
such  additional  assurances  in  good  faith 
were  furnished,  and  the  mere  fact  that  the 
names  of  Parde  &  Co.  were  indorsed  upon  the 
back  of  the  policy  could  not  lead  to  a  differ- 
ent conclusion. 

[t]  If  there  was  no  authorized  delivery  of 
the  policy  at  all,  then,  of  course,  plaintiff 
could  not  recover.  If  there  was  an  authoriz- 
ed delivery  condltioued  to  take  effect  only 
after  further  satisfactory  assurances  of  value 
should  be  furnished,  and  if  such  additional 
assurances  when  furnished  consisted  of  ma- 
terial misrepresentations  made  with  fraud- 
ulent intent  on  the  i>art  of  Dan  Gamier  to 
deceive  Cravens  &  Cage,  and  which  did  have 
that  effect,  then  the  policy  never  became  le- 
gally effective  as  against  the  defendant.  Holt 
v.  Gordon,  176  S.  W.  902,  and  cases  there 
dted. 

[>]  And  even  though  it  could  be  said  that 
there  was  an  authorized  Immediate  delivery 
of  the  policy  to  becoiue  effective  at  once,  then 
tbere  is  no  escape  from  the  conclusion  that 
such  delivery  was  upon  the  condition  and  with 
the  understanding  on  the  part  of  Cravens 
&  Gage,  which  was  known  to  Dan  Garnler, 
that  the  policy  should  not  remain  tn  force 
unless  further  good-faith  assurances  of  values 
of  the  property  insured  were  furnished;  and, 
as  such  assurances  were  not  furnished,  but 
in  lieu  thereof  intentionally  fraudulent  mis- 
representations were  made  by  plaintiff's 
agent,  Dan  Garnler,  which  the  evidence  shows 
were  material  factors  in  inducing  Cravens 
&  Cage  to  take  no  steps  to  cancel  the  policy, 
tout  to  consent.  If  they  did  consent,  to  a  con- 
tinuation of  the  risk,  it  follows  that,  because 
of  the  fraud  practiced,  the  policy  was  not 
effective  at  the  time  of  the  Are.  Del.  Ins. 
Co.  V.  Hill,  127  S.  W.  292;  Indiana  &  Ohio 
Live  Stock  Ins.  Co.  v.  Smith,  157  S.  W.  755 ; 
Farber  v.  American  Ins.  Co.,  191  Mo.  App. 
307,  177  S.  W.  675;  Orient  Ins.  Co.  v.  Daggs, 
172  U.  S.  657,  19  Sup.  Ct  281,  43  I*  Ed.  552; 
14  a  C.  L.  pp.  1034  to  1037;  12  R.  a  L.  pp. 
297  to  301. 

[10]  Article  4947,  Vernon's  Sayles'  Texas 
XSlvM  Statutes,  Is  to  the  effect  that  misrep- 


resentations of  fact  in  an  application  for  an 
Insurance  policy  shall  not  render  the  policy 
void,  even  though  it  is  stipulated  in  the  appll?- 
cation  that  same  should  have  that  effect, 
unless  audi  misrepresentations  are  material 
to  the  risk,  or  coniributed  to  the  loss,  and 
that  whether  the  same  were  material  or  did 
contribute  to  the  loss  is  to  be  determined  by 
the  Jury.  But  one  who  procures  the  issu- 
ance of  a  policy  by  Intentional  fraud  practic- 
ed by  himself  or  his  agent  cannot  invoke 
the  benefits  of  that  statute.  It  would  be 
wholly  unreasonable  to  suppose  that  in  enact- 
ing that  statute  the  Legislature  intended 
thereby  to  enable  any  one  to  reap  the  fruits 
of  his  fraud. 

Farber  v.  American  Automobile  Insurance 
COj,  supra,  was  a  suit  for  Insurance  on  an 
automobile.  One  of  the  defences  was  that  the 
insured  procured  the  policy  throogh  fraudu- 
lent misrepresentations  as  to  the  value  of  the 
machine.  In  discussing  a  statutory  provi- 
sion to  the  effect  that,  when  such  a  policy  is 
issued,  the  value  of  the  property  insured 
should  not  be  questioned  in  any  proceeding, 
the  court  said: 

"But  obviously  the  statute  intends  that  the 
contract  valuation  of  the  property  ao  fixed  by 
the  amount  of  the  insurance  written  in  the  pol- 
icy shall  bo  a  valid  one.  There  is  nothing  In 
the  face  of  the  statute  to  suggest  otherwise, 
and,  indeed,  the  implication  ia  to  the  contrary. 
The  statute  contemplates  and  reckons  with  an 
insurance  company  in  taking  a  risk  through 
issuing  its  policy  on  property.  In  this  connec- 
tion it  says,  'When  taken,  its  value  shall  not 
be  questioned  in  any  proceeding.'  Obviously 
the  words  'when  taken'  imply  that  the  negotia- 
tions antecedent  thereto  shall  be  honest  and 
fair— that  ia,  free  from  covin  and  deceit— with 
respect  to  material  matter,  to  the  end  that  a 
valid  contract  in  respect  of  such  value  may  be 
had. 

And  authorities  dted  in  tie  opinion  in  that 
case  support  the  announcement  quoted.  The 
case  of  DeL  Ins.  Co.  v.  Hill,  supra,  in  which 
a  writ  of  error  was  denied  by  our  Supreme 
Court  (128  S.  W.  XV),  is  to  the  same  effect,  al- 
though the  question  was  not  spedfically  dis- 
cussed, for  in  the  opinion  a  charge  embody- 
ing the  same  legal  principle  was  approved, 
and  the  policy  in  CMitroversy  in  that  suit 
was  issued  long  after  article  4947  of  our 
statutes  was  ^lacted. 

The  foregoing  conclusions  render  It  un- 
necessary to  discuss  other  assignments  pre- 
sented in  appellant's  brief,  some  of  which 
appear  to  be  meritorious,  espedally  those 
predicated  upon  remarlcs  made  by  counsel 
for  plaintiff  during  the  trial  in  the  presence 
of  the  Jury,  and  also  in  argument  to  the  Jury, 
which  were  often  repeated,  In  violation  of 
repeated  rulings  by  the  trial  Judge  that  same 
were  improper,  to  the  effect,  that  appellant, 
through  its  attorney,  Rogers,  had  caused  the 
institution  of  criminal  proceedings  against 
plaintiff  for  burning  the  barn,  and  tlirougb 
another  of  defendant's  attorneys  had  insti- 
gated the  fire  inquest  In  order  to  obtain  evi- 
dence to  defeat  the  policy,  etc.,  which  charg- 
es were  wholly  -irretevaut  to  any  issue  in 
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the  case,  were  wlthoat  proper  support  In  the 
evidence  to  warrant  them,  and  were  reason- 
ably calculated  to  be  highly  prejudicial  to 
appellant.  Those  remarks  were  predicated 
alone  upon  the  fact  that  Rogers  had  been  em- 
ployed by  defendant  to  'represent  It  hi  the 
present  suit  prior  to  some  of  those  criminal 
proceedings  in  which  he,  as  assistant  coun- 
ty attorney,  had  represented  the  state,  and 
the  fact  that  another  attorney  for  defendant 
had  appeared  at  the  fire  inquest  and  had 
propounded  questions  to  some  of  the  witr 
nesses  then  examined.  But  those  facts,  rea- 
sonably, could  not,  in  any  erent,  support  the 
charges  made. 

For  the  reasons  indicated,  the  judgment 
of  the  trial  court  is  reversed,  and  judgment 
la  here  rendered  for  appellant 

On  Motion  for  Rehearing. 

In  our  original  opinion  we  were  In  error 
in  saying  tha£  Mrs.  Monaban  was  the  sister 
of  Dan  Gamier.  Another  Inaccnntcy  was 
In  the  statement,  occurring  In  one  portion  of 
the  opinion,  that  all  the  communications  be- 
tween Cravens  &  Cage  and  Pardc  &  Co.  were 
throu^  the  medium  of  correspondence.  The 
first  communication  between  them  was  a  re- 
quest by  Parde  &  Co.  over  the  long-distance 
telephone  that  Cravens  &  Cage  send  a  blank 
application  for  the  insurance  in  controversy. 
That  request  was  mentioned  in  another  por- 
tion of  the  (pinion,  but  the  evidence  failed 
to  show  that  this  conversation  amounted  to 
anything  more  than  sudi  a  request  and  the 
promise  to  comply  therewith. 

While  Frank  Parde  did  testify,  as  Inidsted 
by  appellee,  that  prior  to  the  negotiations  for 
the  insurance  In  controversy,  Cravens  ft  Cage 
had  appointed  him  agent  for  another  com- 
pany, the  Mercantile  Fire  Insurance  Com- 
pany, yet  he  further  testified  that  he  never 
procured  from  the  commissioner  of  insurance 
of  the  state  any  authority  to  act  as  such 
agent,  and  that  the  dealings  of  Parde  ft  Co. 
with  Cravens  ft  Cage  were  confined  solely 
to  the  policy  In  controversy  In  the  present 
suit. 

The  foregoing  inaccuracies  have  no  sub- 
stantial bearing  upon  any  material  issues 
in  the  case,  but  they  are  corrected  In  view 
of  the  fact  that  appellee  has  stressed  them 
in  his  motion  for  rehearing,  and,  with  such 
corrections,  the  motion  Is  overruled. 


CITY  OF  WEATHERFORD  WATER. 

iilGHT  ft  ICE  CO.  V.  VEIT  et  al. 

(No.  8624.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
AprU  28,  1917.    On  Motion  for  Rehear- 
ing, June  30,  1917.) 

1.  Electbicity  ®=s>19(5)— Injury  to  Persons 
—Sufficiency  of  Evidence  —  Negligence. 
Evidence  held  sufficient  to  show  that  an  elec- 
tric light  company    was   negligent   in   mainte- 
nance of  its  high-voltage  wires  causing  injury  to 


'  a  telephone  lineman  working  on  a  p(de  adjoining 
that  of  the  electric  company, 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11.] 

2.  Electbicitt  $s»19(5)— Injubt  to  Pebson 
—Evidence— CoNTBiBOTOBT  Neolioence. 

Evidence  Jield  insufficient  to  show  that  a  tele- 
phone lineman  was  negligent  in  working  near 
electric  company's  higb-voltage  wires. 

[Ed.  Note. — For  otiier  casea,  see  Electricity, 
Cent  Dig.  S  11.] 

3.  Masteb  and  Sebtant  «=9206— Sksvant's 
Injubt— "Assumed  Risk"   Distinquished 

FBOM    CONTBIBUTOBY    NEGLIGENCE. 

The  defense  of  assumed  risk  as  distinguish- 
ed from  contributory  negligence  rests  upon  im- 
plied contract  on  the  part  of  the  servant  to  as- 
sume the  risk  of  all  dangers  ordinarily  incident 
to  the  service  in  which  be  is  engaged  or  from  in- 
jury due  to  dangerous  conditions  surrounding  the 
service  of  which  the  servant  has  notice  or  in  the 
exercise  of  ordinary  care  should  have  known, 
which  defense  may  exist  in  the  absence  of  con- 
tributory negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  S  550. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assumption  of  Risk.] 

4.  Electricity  ®=»190  2)— Injury  to  Peb^o:; 
Working  About  Wires  —  Question  fob 
juby— contbibutoby  negligence. 

In  an  action  by  a  telephone  lineman  for  in- 
juries resulting  from  coining  in  contact  with 
defendant's  hi^h-voltage  wires,  the  question  of 
plaintiff's  negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  EUectricity, 
Cent  Dig.  (  11.) 

5.  Electbicitt  e=»18(l)  —  Injubt  to  Pekson 
WoBKiNO  About  Wires— Duty  to  Diacov- 
EB  Uninsulated  Wibe. 

A  telephone  lineman  working  on  a  pole  ailja- 
cent  to  that  of  an  electric  company  was  not  re- 
quired to  discover  fact  that  high-tension  electric 
wires  were  uninsulated,  where  he  had  no  knowl- 
edge of  their  dangerous  character. 

[fid.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  (  10.] 

6.  Master  and  Sebvant  «s»231(1)  —  Serv- 
ant's INJUBT— iReuancb  on  Master's  Carb 
— Safe  Place  to  Work. 

A  telephone  lineman  could  assume  that  his 
master  bad  provided  him  with  a  safe  place  to 
work. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  675,  677.] 

7.  Electbicitt  <8=>18(2)— Injury  to  Person 
Working  About  Wires  —  Contbibutobt 
Negligence. 

A  telephone  lineman  conid  assume  that  de- 
fendant's uigh-TOltage  wires  were  fixed  to  its 
cross-bars  In  the  usual  and  customary  manner 
indicating  dangerous  or  harmless  nature  of  the 
wires. 

[Ed.  Note.— For  other  cases,  see  Electiicitr, 
Cent  Dig.  i  10.] 

8.  Electbicitt  «=3l9(5)i-MA8TEB  and  Serv- 
ant «=»278(11)— Servant's  Injury— Suin- 
oiENCY  OF  Evidence— ^oiNT  Neouqenck  of 

EUPLOYEB   AND  OtHER& 

In  action  by  telephone  lineman  for  petaonal 
injuries  caused  b^  coming  in  contact  with  faigb- 
voltage  wires,  evidence  held  to  show  that  both 
his  employer  and  the  electric  company  were 
negligent  proximately  contributing  to  hia  inju- 
ries. 

[Ed.  Note.— For  other  cases,  see  Electridtr. 
Cent  Dig.  (  11.] 
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8.  GoirrBiBmoN  43>S— Joint  Tobt-Feasobb 

— General  Ruu:. 
It  is  a  general  rule  that  joint  tort-feasors 
are  not  entitled  to  contribution,  and   in   such 
rases  the  courts  will  generally  leave  the  wrong- 
doers where  it  finds  them. 

[Ed.  Note.— For  other  eases,  see  Ckmtribution, 
Cent.  Dig.  |§  6-8.] 

10.  IiTDEifNirr  «s>13(2)  — Joint  Tobt-Fkas- 

OBS— EXOKPTIONS  TO  RUUS. 

There  is  an  exception  to  the  rule  denying 
contribution  between  wrongdoers  under  some 
states  of  fact  where  the  negligence  of  one  Is  pas- 
sive as  distingaiahed  from  the  other's  active  neg- 
ligence. 

[Kd.  Note.— Fbr  other  cases,  see  Indemnity, 
Cent  Dig.  S  31.] 

11.  Indemnitt  «=>15(7)— Between  d.ECTBic 
Company  amd  Injured  Pekson's  EiirLOTi 
— Sufficiency  of  Evidence. 

Evidence  held  sufficient  to  show  that  an  elec- 
tric company's  negligence  in  maintaining  its 
high-ToItage  wires  in  close  proximity  to  tele- 
phone pole  and  in  an  unusual  manner,  causing 
a  telephone  lineman's  inpury,  was  merely  passive 
as  distinguished  from  his  employer's  active  neg- 
ligence warranting  indemnity  from  employer 
to  electric  company  for  judgment  rendered 
against  the  latter,  wnere  the  high-voltage  wires 
causing  injury  had  been  maintained  before  the 
erection  of  the  telephone  pole,  and  where  the 
telephone  comjiany  should  have  known  of  the 
danger,  but  without  warning  detailed  the  plain- 
tiff to  do  the  work  in  question,  although  the  lat- 
ter was  unfamiliar  with  the  surrounding  condi- 
tions. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  {  44.] 

12.  Appeal  amd  Erbob  €=31175(2)— DETERm- 
NATioN  OP  Oavsb  —  Indemnity  Between 
ToBT- Feasors. 

Where  a  telephone  lineman  has  recovered 
judgment  against  his  employer  and  an  electric 
company  as  joint  tort-feasors,  judgment  in  elec- 
tric company's  cross-action  against  the  tele- 
phone company  for  indemnity  may  be  rendered 
by  the  Court  of  pivil  Appeals  under  Rev.  St 
1911,  art  1626,  p'rovlding  that  such  court  may 
proceed  to  render  such  judgment  as  the  court 
should  have  rendered,  and  where  the  matter  was 
actually  litigated  in  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
£rror.  Cent.  Dig.  {  4674.] 

On  Motion  for  Rehearing. 

13.*  Appeal  and  Error  «=>832(1)  —  Reheab- 
iNG — Right  to  Complain— Indemnity. 
A  telephone  lineman,  having  recovered  dam- 
ages against  electric  company  for  injuries  re- 
sulting from  coming  in  contact  with  high-tension 
wires,  could  not  complain  on  rehearing  of  judg- 
Bient  of  indemnity  against  his  employer  in  favor 
of  the  electric  light  company  where  his  own 
rights  were  unaffected,  unless  by  reasons  entire- 
ly outside  the  record. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error;  Cent  Dig.  »  3215-3218,  3220,  3223- 
8225.] 

14.  Master  and  Servant  «=»125(8)— Knowl- 
edge OF  Danqkb— Imputation  to  Master- 
High-tension  Wires. 
Knowledge  of  danger  from  high-tension  wires 
in   close  proximity  to  telephone  wires  will  be 
imputed  to  the  telephone  company  where  such 
condition  had  long  continued,  and  because  as 
matter  of  law  it  was  telephone  company's  duty 
to  know  of  such  condition. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  250.] 


16.  Indemnitt  flB»18(2)— Tort-Fbabobs— Nb- 

OEBSITY  of  Joint  Liability. 
The  right  of  indemnification  between  joint 
tort-feasors  presupposes  that  as  to  the  person 
injured  both  defendants  have  been  guilty  of  ac- 
tionable net^igenee,  since  the  part/  seeking  in- 
demnity must  have  been  held  liable  to  the  third 
person  for  some  negligent  act  or  omission  proxi* 
mately  causing  the  injury. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  t  81.] 

16.  Indemnity  €=>13(2)->roiNT  Tobt-Feas- 
OBS— Active  and  Passitx  Neolioence. 

In  action  for  indemnity  between  joint  tort- 
feasors, the  vital  question  is  whether  the  party 
seeking  indemnity  was  merely  guilty  of  passive 
negligence  as  distinguished  from  the  other  par- 
ty's active  negligence. 

[Ed.   Note. — For  other  cases,  see  Indemnity,' 
Cent  Dig.  §  81.] 

17.  Indemnity  «=al5(0)— Joint  Tobt-Fbab- 
ORS— Question  oir  Law. 

Where  there  is  no  conflict  of  evidence  re- 
garding the  q^uestion  of  indemnity  between  joint 
tort-feasors,  it  is  the  trial  court's  duty  to  de- 
clare the  law  resulting  therefrom. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  %  45.] 

18.  Appeal  and  Error  9=91175(2)— Rbvibw— 
Duty  to  Declare  Law  Arising  from  Un- 
disputed Facts— Indemnity. 

Where  the  trial  court  failed  to  declare  the 
law  arising  from  undisputed  facts  regarding  con- 
tribution between  joint  tort-feasors,  it  became 
the  appellate  court's  duty  to  dp  so. 

[Ed.  Jfote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4574.] 

19.  Appeal  and  EJbbor  «=s>768— Right  to  Ao- 
cbpt  Undenied  Statement  as  True. 

Where  defendant  did  not  deny  in  his  an- 
swering brief  that  certain  testimony  stood  un- 
contradicted as  alleged  by  plaintiff,  the  appel- 
late court  will  accept  such  statement  as  true  in 
view  of  rule  41  (142  8.  W.  siv),  aathorixing  the 
court  to  do  so  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3103.] 

20.  Electricity  €=»  19(5)— Injury  to  Person 
Working  About  Wires  — Sufficiency  of 
Evidence. 

In  a  telephone  liheman's  action  for  injuries 
resulting  from  coming  in  contact  with  high-volt- 
ago  wires,  evidence  held  to  show  that  the  tele- 
phone company's  pole  on  which  he  was  working 
at  the  time  of  the  Injury  was  erected  after  the 
electric  light  company's  pole  adjacmt  thereto, 
and  that  at  that  time  the  electric  company's 
high-voltage  wires  were  already  in  place. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  §  11.] 

21.  Electkicitt  ®=>16(4)  —  Electric  Com- 
pany's Duty  in  Respect  to  Telephone 
Company. 

After  erection  of  a  telephone  pole  in  close 
proximity  to  an  electric  light  pole  it  became  the 
electric  company's  duty  to  remove  its  high- 
voltage  wires  to  the  outer  ends  of  its  crossbeams 
for  protection  of  telephone  linemen  and  in  ac- 
cordance with  the  usual  custom. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  9.] 

22.  Master  and  Servant  <s=s>1  19— Employ- 
er's Duty — High- Voltage  Wires. 

An  electric  light  company  ow(^  a  duty  to 
its  employ^  to  place  its  high-voltage  wires  on 
the  outer  ends  of  its  crossbeams  for  their  pro- 
tection and  in  accordance  with  the  usual  prac- 
tice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  %  210.] 
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23.  Ei-BOTBioirr  4s>16(5)  —  Bi^ctrio  Coh- 
pant's  I>dtt  in  Respect  to  Teuepkonb 
Company— IW8PKCTI0N  or  Wiees. 

After  a  telephone  pole  was  erected  in  close 
proximity  to  electric  light  pole,  it  was  the  elec- 
tric company's  duty  towards  the  telephone  com- 
gany's  employes  to  inspect  insulation  of  its 
igh-tension  wires. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  i  ».] 

24.  Indemnity  «=»13(2)— Joint  Tobt-Fbasobs 
— Natukk  of  Liability. 

The  nature  of  liability  authorizing  indem- 
ni^  between  joint  tort-feasors  depends  on  the 
difference  of  the  character  of  the  wrongs  caus- 
ing injury,  and  not  on  the  comparative  negli- 
gence of  the  parties. 

[Ed.  Note. — For  other  -cases,  see  Indemnity, 
Cent  Dig.  g  81.] 

Appeal  from  Dlstiict  Court,  Parker  Coun- 
ty; F.  O.  McKinsey,  Judge. 

Suit  by  Alvln  Velt  and  others  against  tbe 
City  of  WeatherXord  Water,  Light  &  loe  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Affirmed  In  part,  and  reversed 
and  rendered  In  part  Motion  for  rehearing 
overruled. 

H.  C.  Shropshire  and  Hood  &  Shadle,  all 
of  Weatherford,  for  appellant  Theodore 
Mack  and  R.  L.  Carlock,  both  of  Ft  Worth, 
and  W.  S.  Bramlett  and  J.  D.  Frank,  both  of 
Dallas,  for  appellees. 

CONNER,  0.  J.  The  appellee  Alvln  Veit 
Instituted  this  suit  for  damages  arising  from 
Injuries  to  his  person  against  the  cdty  of 
Weatherford  Water,  Light  &  Ice  Company, 
hereinafter  referred  to  as  the  Light  Com- 
pany, alleging,  briefly,  that  on  the  8th  day 
of  February,  1915,  he  was  an  employe  of  the 
Southwestern  Telegraph  &  Telephone  Com- 
pany, hereinafter  referred  to  as  the  Tele- 
phone Company,  as  one  of  its  linemen;  that 
the  Telephone  Company  had  occasion  to 
make  some  repairs  oh  ltd  line  in  the  dty  of 
Weatherford,  and  directed  him  to  go  to  that 
point  from  his  residence  In  Ft  Worth,  Tex., 
to  assist  in  making  the  repairs;  that  In  or- 
der to  make  the  required  repairs  It  became 
necessary  for  him  to  ascend  one  of  the  poles 
of  the  Telephone  Company  supporting  a  wire 
cable  attached  to  a  cross-arm  near  the  top  of 
the  pole,  which  was  some  25  to  30  feet  above 
the  pavement ;  tliat  after  having  ascended  to 
the  top  of  the  pole,  and  in  descending  there- 
from, he  came  in  contact  with  a  high-ten- 
sion, uninsulated  wire  of  the  Light  Com- 
pany, and  was  thereby  so  shocked  and  para- 
lyzed as  to  be  unable  to  release  himself;  and 
that  upon  having  been  released  from  contact 
with  the  high-voltage  wire  by  another  he 
fell  to  the  pavement  below  and  was  seriously 
injured.  It  was  alleged  that  the  Light  Com- 
pany had  erected  and  maintained  its  pole 
supporting  the  high-tension  wire  in  close 
proximity  to  the  telephone  pole;  that  the 
light  pole  was  some  8  to  12  feet  lower  than 
the  telephone  pole;  that  the  high-tension 
wire  of  the  Light  Company  had  been  fixed 


and  maintained  upob  the  inner  Instead  af  tbe 
outer  portions  of  the  crossbar,  which  w»s 
carryhig  the  Light  Company's  wires :  tfca: 
in  so  fixing  and  maintaining  said  bigb-TCl: 
age  wire  in  such  proximity  to  the  telepbo» 
pole  the  Light  Company,  In  order  to  prv- 
vent  Its  said  high- voltage  vrire  from  car 
lag  in  omtact  with  the  teleplione  pole,  bad 
attached  to  the  telephone  pole  a  bracket  n- 
which  the  light  wire  was  attacbed,  ar" 
which  had  the  result  of  placing  the  wire  bc 
a  few  Inches  from  the  telephone  pole  and  a 
few  Inches  below  an  iron  st^  fixed  to  dsf 
telephone  pole  for  the  use  of  the  employv- 
of  the  Telephone  Company  In  ascending  ac'. 
descending  the  pole  carrying  tlie  telepboc- 
wlres.  It  was  charged  that  the  Light  Ccc- 
pany  was  negligent  In  all  of  these  partks- 
lars. 

The  appellant  company  answered  by  a  gea- 
eral  denial,  plea  of  contributory  negligeof 
on  appellee's  part,  and  specially  alleged 
among  other  things,  that  Its  said  U^t  p&> 
had  been  erected  on  the  streets  of  W^thfr- 
ford  under  the  direction  of  that  <dty  mac; 
years  prior  to  tbe  time  that  tbe  teleplub' 
pole  in  question  was  erected;  tbat  Its  sail 
light  wire  had  been  attached  to  the  bra<4« 
fixed  to  the  telephone  pole  for  the  protectioL 
of  the  telephone  pole  and  had  been  looz 
known  to  the  Telephone  Company;  tbii 
there  had  been  an  understanding  and  agree- 
ment between  the  Ugbt  and  Telephone  Oois- 
panies  whereby  the  Light  Company  voali 
shut  oft  the  current  of  electricity  upon  Hi 
wires  when  employ^  of  the  Telepbcoe  Cco.- 
pany  were  required  to  make  repairs  upon  iv 
wires;  that  upon  tbe  occasion  iu  quesUoa  'S 
it  was  dangerous  under  the  drcamstauces 
for  the  plaintiff  to  have  ascended  the  td-?- 
phone  pole  mentioned  in  his  pleadings,  tb' 
Telephone  Company  well  knew  of  the  face 
and,  so  knowing,  made  no  request  for  tw 
electric  light  current  to  be  shot  off;  aitj 
that  it,  hence,  was  negligence  on  tbe  part  cf 
the  Telephone  Company  to  so  erect  its  jw'' 
and  direct  repairs,  without  such  request  upo-j 
the  pole  In  such  close  proximity  to  the  !i?!n 
wire.  For  these  reasons  It  was  allied  tba;: 
the  injuries  to  the  plaintiff  were  proxlmatelT 
caused  by  the  negligence  of  the  Telepho» 
Company,  and  the  Telephone  Company  wi- 
accordingly  made  a  party  with  defendant 
with  prayer  on  the  part  of  the  Ugfat  Cma- 
pany  that  whatever  judgment.  If  any,  agaiiM 
it  might  be  rendered  in  favor  of  pl^intif 
might  also  t>e  rendered  in  its  favor  over 
against  the  Telephone  Company. 

The  case  was  submitted  to  a  jury  uron 
special  Issues,  and  upon  the  return  of  the 
verdict  which  was  generally  in  favor  o( 
plaintiff  upon  all  issues,  the  court  entered  a 
Judgment  for  the  plaintiff  against  the  ap- 
pellant Light  Company  for  ?1,850,  with  in- 
terest thereon  from  the  9th  day  of  May,  1911 
at  the.  rate  of  6  per  cent  per  annum  will 
all  costs  of  suit     Tlie  judgment  was  also 
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against  the  acP^Iant  company  and  In  favor 
of  tbe  Telephone  Couupony  on  tbe  former 
company's  cross-bill,  and  tbe  Light  Company 
baa  appealed. 

There  are,  as  It  seems  to  us,  but  two  seri- 
ous questions  presented.  The  first  is  whether 
the  verdict  of  tbe  Jury  in  favor  of  the  plain- 
tiff on  tbe  issue  of  bis  contributory  neg- 
ligence Is  supported  by  the  evidence;  and 
tbe  second  Is  whether,  undfer  the  undisput- 
ed evidence,  the  appellant  company  was  en- 
titled to  a  Jndgment  over  against  tbe  Tele- 
phone Company  on  its  cross-plea,  and  these 
Questions  will  be  disposed  of  In  their  order. 

We  will  not  set  out  the  evidence  at  length. 
It  bas  been  carefully  considered,  however, 
and,  in  subetanoe.  Is  sufficient  to  support  the 
following  conclusions:  That  the  plaintUf 
bad  been  in  the  employ  of  tbe  Telephone 
Company  for  several  years  and  was  what 
was  termed  as  an  experienced  lineman ;  that 
he  lived  in  the  city  of  Ft.  Worth,  and  went  to 
Weatberford  up<m  tbe  occasion  in  question 
In  response  to  the  orders  of  his  foreman,  a 
Mr.  Holmes ;  that  tbe  cables  and  wires  of 
tbe  Telephone  Company  bad  become  derang- 
ed by  reason  of  a  recent  Are,  and  that  as  part 
of  tbe  duties  of  his  employment  the  plaintiff 
was  required  to  ascend  the  pole  In  question 
in  order  to  test  and  repair  the  telephone 
wires;  that  the  plaintiff  was  unacquainted 
In  the  city  of  Weatberford,  and  unacquaint- 
ed with  tbe  precise  OHidition  and  arrange- 
ment of  tbe  electric  light  wires,  although  he 
knew  such  wires  were  in  existence  and  be- 
ing maintained  upon  the  Light  Company's 
poles.  He  could  also  see  the  location  of  the 
several  poles  mentioned,  and  could  see  and 
have  observed  the  arrangement  of  tbe  elec- 
tric light  wires  and  could,  bad  be  looked 
with  that  end  in  view,  have  seen  and  ob- 
served tbe  proximity  of  tbe  light  wire  to  the 
telephone  pole  and  to  the  iron  bracket  there- 
on situated.  He  was  without  knowledge  or 
Information,  however,  that  the  Ugbt  Com- 
pany carried  its  high-tension  wires  on  tbe  in- 
ner portions  of  its  crossbar ;  the  general 
custom  being  to  carry  wires  of  high  voltage 
on  the  outer  ends  of  tbe  crossbars  so  as  to  re- 
move, such  high-voltage  wires  from  easy  con- 
tact on  the  part  of  employes  in  ascending  or 
descending  its  poles.  The  plaintiff  at  tbe 
time  bad  not  been  warned  or  notified  that  the 
electric  light  high-tension  wire  was  carried 
on  the  inner  portion  of  its  crossbar,  or  that 
the  high-voltage  wire  had  been  attached  by 
a  bracket  to  the  telephone  pole,  or  that  the 
high-voltage  wire  was  without  insulation  at 
that  point,  and  he  in  fact  testified  that  be  did 
not  know  these  things  at  tbe  time  that  be 
ascended  the  pole,  although,  as  stated,  had 
he  examined  the  wire  for  the  purpose  of  as- 
certaining, be  could,  and  doubtless  would, 
have  noticed  the  attached  wire,  and  could, 
and  doubtless  would,  have  noticed  tbe  want 
of  insulation.  In  this  respect,  however,  he 
stated  that  in  going  up  tbe  telephone  pole, 
which  be  did  safely,  he  did  not  notice  that 


the  tiectric  Ugbt  wire  was  uninsulated  and 
in  fact  did  not  know  that  it  was  a  high- 
voltage  wire.  He  testified  .that  after  be  as- 
cended the  telephone  pole,  which  was  some 
8  to  12  feet  higher  than  tbe  light  pole,  his 
foreman,  Holmes,  called  to  him  in  answer  to 
which  be  imdertook  to  descend  the  telephone 
pole;  that  be  bad  attached  to  each  leg  the 
usual  iron  spur  worn  by  employ^  to  aid 
them  in  ascending  and  descending  poles; 
that  on  the  telephone  pole  affixed  to  tbe 
north  and  south  sides  thereof  were  iron 
steps  from  some  8  or  10  feet  frdm  the  bottom 
of  the  pole  to  near  the  top;  that  the  steps 
were  about  3  feet  apart;  that  when  on  tbe 
occasion  under  consideration  he  undertook 
to  descend  be  grasped  with  his  left  hand 
what  is  termed  the  "stall  messenger"  that  sup- 
ported the  cable  of  the  telephone  wires  and 
started  to  swing  himself  underneath  the 
cable  In  order  to  go  down  the  center  of  the 
pole;  that  in  doing  so  he  swung  his  body 
to  the  south  with  bis  right  foot  at  an  angle 
toward  the  second  Iron  step  from  the  top, 
whereupon,  to  use  his  expression,  "the  .elec- 
tricity grabbed"  him  and  he  was  unable  to 
turn  Loose.  The  evidence  further  shows 
that  he  remained  transfixed  to  the  high- 
voltage  wire  of  appellant  company  until  Mr. 
Holmes,  in  answer  to  the  screams  of  the  ap- 
pellee, ran  and  ascended  the  pole  and  re- 
moved the  appellee's  foot  from  the  contact 
wire^  whereupon  appellee  fell  to  the  pave- 
ment below,  as  heretofore  stated.  There  Is 
evidence  tending  to  show  that  the  high-volt- 
age wire  of  appellant  company  had  been,  by 
the  Ugbt  Company,  attached  to  tbe  telephone 
pole  on  a  bracket,  as  alleged,  within  2  Inches 
of  the  Iron  step  which  the  appellee  was  evi- 
dently intending  to  reach  when  bis  foot  came 
in  contact  with  tbe  high-voltage  wire.  The 
evidence  does  not  make  certain  whether 
plaintifTs  foot  or  the  iron  spur  with  which 
it  was  equipped  came  In  contact  with  tbe 
high-voltage  wire  before  tbe  plaintiff's  foot 
reached  the  step,  or  whether  bis  foot  reached 
the  step  and  therefrom  slipped  upon  the  wire. 

[1 , 2]  The  Jury  found  that  the  appellant 
company  was  guilty  of  negligence  in  the  man- 
ner in  which  it  carried  its  lilgh-voltage  wires 
upon  its  crossbeams,  and  was  also  guilty  of 
negligence  in  attaching  its  high-voltage  wire 
to  the  telephone  pole,  and  in  malntuiulag  it 
without  insulation,  and  that  such  negligences 
proximately  caused  plaintifTs  injuries,  and 
in  these  respects  it  cannot  be  doubted  that 
the  evidence  supports  the  verdict,  and  while 
appellant  has  cited  a  number  of  very  strong 
cases  tending  to  show  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  ascend- 
ing and  descending  the  pole,  yet  we  do  not 
feel  able  to  say  that  the  evidence  in  this  case, 
as  a  matter  of  law,  requires  that  conclusion. 
Each  case  la  dependent  upon  its  particular 
circumstances  and  must  be  judged  thereby. 

[3]  And  in  determining  the  question  pre- 
sented in  the  present  case  it  will  be  well  not 
to  confuse  tbe  doctrine  of  assumed  risk  with 
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that  of  contributory  negligence.  The  defense 
of  assumed  risk  rests  upon  an  Implied  con- 
tract on  the  pari:  of  the  servant  entering  the 
service  of  his  master  to  assume  the  risk  of  all 
dangers  ordinarily  Incident  to  the  service  In 
which  he  Is  en^ged,  or  from  Injury  due  to 
dangerous  conditions  surrounding  the  service 
of  which  the  servant  had  notice,  or  In  the  ex- 
ercise of  ordinary  care  should  have  known. 
This  dei'ense  may  exist  even  in  the  absence  of 
contributory  negligence.  As  said  in  the  case 
of  H.  B.  &  W.,T.  Ry.  Co.  v.  McHale,  47  Tex. 
a  v.  App.  360,  105  S.  W.  1149: 

"One  may  be  so  careful  as  to  be  entirely  free 
from  negligence  in  the  manner  in  which  he  per- 
forms his  work,  and  yet  because  of  the  danger 
necessarily  incident  to  the  work,  or  due  to  con- 
ditions within  bis  knowledge  or  of  which  he 
must  have  known,  had  he  exercised  ordinary 
care,  he  cannot  recover  for  injuries  while  in  the 
performance  of  such  work  on  the  ground  that  he 
has  assumed  the  risk  of  such  injuries." 

[4]  But  In  the  case  before  ns  the  question, 
as  against  the  appellant  Light  Company,  Is 
not  one  of  assumed  risk,  for  the  appellee  was 
not  one  of  its  employ^,  and  hence  no  con- 
tract, express  or  Implied,  between  these  par- 
ties existed.  As  between  them,  the  question 
Is  one  of  contributory  negligence  purely,  and, 
aa  is  generally  true,  one  for  the  determina- 
tion of  the  Jury. 

[S,  0]  It  i«  true  under  the  evidence  that  ap- 
pellee might,  had  he  made  an  Inspection  to 
see,  have  ascertained  the  fact  that  the  Light 
Company's  wires  were  attached  to  the  tele- 
phone pole,  and  might  have  discovered  the 
fact  that  the  wire  was  uninsulated,  but  he 
was  not  required  to  make  such  Inspection. 
'He  had  a  right  to  assume  that  his  master, 
the  Teleiihone  Company,  had  provided  him 
with  a  safe  place  to  work.  He  had  no  means 
of  knowledge,  and  there  Is  no  evidence  tend- 
ing to  show  that  he  had  knowledge,  that  the 
electric  light  wire,  evai  had  he  observed  Its 
position  on  the  telephcxie  pole  and  had  known 
of  its  uninsulated  condition,  was  one  of  hi^ 
voltage. 

[7]  It  cannot  be  said  that  In  the  exercise 
of  due  care  for  his  own  safety  he  might  not 
assume  that  the  high-voltage  wires  of  the 
Light  Company  were  affixed  to  Its  crossbars 
In  the  usual  and  customary  manner,  and 
which,  if  such  had  been  the  case,  would  have 
Indicated  that  the  wire  which  resulted  In  the 
Injury  was  one  of  harmless  voltage.  Appel- 
lant Insists  that  appellee  was  warned,  but  we 
find  in  the  evidence  no  warning  other  than 
a  general  one  given  to  be  careful  of  live 
wires.  There  is  no  evidence  that  appellee 
was  spedflcally  warned  that  upon  the  pole  In 
question  the  Light  Company  had  attached 
a  high-voltage  wire  that  was  uninsulated, 
and  there  is  nothing  in  the  evidence  which, 
as  we  feel,  requires  us  to  say  that  the  appel- 
lee was  not  truthful  in  declaring  that  he  did 
not  observe  this  wire  nor  its  condition  In 
ascending  the  pole.  He  declares  that  be  was 
facing  west  ascending  a'  pole  some  12  Inches 
in  diameter  at  the  bottom,  tapering  to  7  Inch- 


es at  the  top ;  that  in  ascending  the  pole  aft- 
er having  reached  the  Iron  steps  he  was  re- 
quired to  swing  his  body  first  to  the  north 
and  then  to  the  south;  that  upon  his  person 
he  had  his  Iron  spurs,  his  safety  belt,  buzzer, 
and  operating  tools,  and  was  so  intent  upon 
his  work  that  he  did  not  observe  the  wire. 
On  the  whole  we  conclude  that  the  evidence 
supports  the  Jury's  finding  in  aiHiellee^s  taror 
on  the  issue  of  his  contributory  negligence, 
and  that  all  asslgnmoits  of  error  raising  this 
question  should  be  overruled.  As  fortU^ng 
the  condusions  so  announced,  it  may  not  be 
amiss  to  dte  the  following  authorities:  Plant- 
ers' Oil  Oo.  V.  Keebler,  170  8.  W.  120;  Hill 
V.  Union  Electric  Light  &  Power  Co.,  200 
Mo.  43,  169  S.  W.  345;  Ry.  Co.  v.  Arey  (Sup.) 
179  S.  W.  860;  BYantz  v.  Citizens'  Electric 
Co.,  231  Pa.  880,  80  Atl.  1106. 

[8-1 0]  On  the  other  question  mentioned  our 
Judgment  Is  In  favor  of  the  ai^tellant  com- 
pany. It  is  true  that  under  the  evidence  and 
the  findings  both  the  Light  (Company  and  the 
Telephone  Company  were  guilty  of  negligence 
In  the  particulars  charged,  which  proximately 
contributed  to  the  injuries  suffered  by  the 
appellee  Velt,  and  it  is  also  a  g«ieral  rule, 
as  Insisted  by  the  appellee  Telephone  Compa- 
ny, that  Jdnt  wrongdoers  or  tort-feasors  are 
not  entitled  to  contribution;  that  In  such 
cases  generally  the  courts  leave  the  wrong- 
doers responsible  for  an  Injury  Just  where 
they  find  them.  But  to  this  general  rule 
there  are  exceptions.  Our  Supreme  CJourt,  lo 
the  case  of  Railway  (3o.  v.  Railway  Oo.,  83 
Tex.  510,  18  S.  W.  956,  thus  notices  the  dis- 
tinction.   It  was  there  said: 

"The  rule  is  far  from  being  universally  true 
that  there  can  be  no  contribution  betwe<'n 
wrongdoers.  It  prevails  in  that  class  of  cases 
denominated  as  intentional  torts  or  wrongs. 
But  there  are  cases  where,  although  the  wrong- 
doers in  contemplation  of  law  may  all  be  liable 
to  the  party  seeking  redress,  yet  as  between 
themselves  some  of  them  may  be  blameless.  It 
is  on  this  principle  that  their  equity  to  reqoire 
the  others  to  respond  is  complete." 

The  same  court  in  the  case  of  City  of  San 
Antonio  v.  Smith,  94  Tex.  271,  59  S.  W.  1100, 
again  refers  to  the  subject  In  the  following 
language: 

"It  is  well  settled  that  under  some  states  of 
fact  two  parties  may  be  liable  to  another  for  a 
tort,  the  one  by  construction  of  law.  on  account 
of  some  omission  of  a  duty  of  protection  or  care 
owed,  and  the  other  because  he  is  the  active  per- 
petrator of  the  wrong,  and  that  in  such  case 
the  right  of  indemnity  may  exist  in  the  one 
whose  wrong  was  only  a  secondary  one." 

In  the  case  of  Austin  Electric  Ry.  v.  Faust, 
133  S.  W.  449,  the  Court  of  Appeals  for  the 
Third  District  declared  that: 

"Where  one  person  has  by  tils  negligence 
brought  about  a  condition,  and  another  person 
is  guilty  of  negligence  in  not  recognizing  and  act- 
ing upon  such  condition,  and  a  third  i>eraon. 
without  negligence,  is  injured  by  reason  of  tlie 
negligence  of  the  two  persons,  if  the  neglijrence 
of  one  was  merely  passive,  or  such  as  only  to 
produce  the  occasion,  and  the  other  neglijceat 
person  was  the  active  perpetrator  of  the  wrong, 
the  former  may  recover  over  against  the  latter, 
since,  as  between  them,  the  negligence  of  the  ae- 
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!▼«  perpetrator  of  the  wrong  would  be  the  prox- 
nate  cause  of  the  injury  to  the  person  whose 
eelirence  did  no  more  than  produce  the  condi- 
ion.*' 

In  harmony  with  the  principles  so  stated, 
nr  Supreme  Court  held  In  the  case  of  C31ty 
>*  San  Antonio  v.  Talerlco,  98  Tex.  161,  81  S. 
V.  B18,  that,  while  the  city  was  liable  to  one 
njurcd  in  stepping  In  a  hole  which  the  city 
tad  negligently  allowed  to  exist  in  a  sidewalk 
►n  one  of  Its  streets,  nevertheless  the  city 
nlglit  recover  over  against  the  person  whose 
wrongful  act  cansed  the  dangerous  condition 
n  the  sidewalk.  See,  also,  on  the  same  snb- 
ect  the  case  of  Washington  Gaslight  Co.  v. 
Olstrlct  of  Columbia,  161  V.  S.  316,  16  Sup. 
:7t.  564,  40  L.  Bd.  712,  and  the  decisions  cited 
n  the  note  to  that  case. 

[It]  Applying  the  principles  so  stated,  we 
ire  of  the  opinion  that  the  undisputed  evi- 
ience  shows  that  the  Telephone  Company, 
a.nd  not  the  Iiigfat  Company,  was  the  active 
wrongdoer  in  the  present  case.  The  evidence 
shows  without  dispute  that  the  Telephone 
CJompany  erected  its  pole  In  clode  proximity 
to  that  of  the  Ught  Company.  Both  com- 
panies did  business  in  the  same  town  for 
many  years.  The  agents  and  employes  of  the 
Telephone  Company,  as  well  also  as  those  of 
tbe  I^ight  Company,  must  have  known  of  the 
arrangement  and  location  of  the  Light  Com- 
pany's high-tension  wires  on  its  crossbars, 
and  of  the  location  and  arrangement  of  the 
high-tension  wire  with  which  the  appellee  Velt 
came  in  contact,  and  with  the  fact  of  Its  nn- 
Insulated  condition,  for  neither  company 
could  escape  the  duty  of  proper  inspection, 
and  any  sort  of  inspection  would  have  de- 
veloped the  location  of  the  wires  and  of  the 
nnlnsnlated  condition  of  the  high- voltage 
-wire;  for  this  wire  had  been,  according  to 
the  undisputed  testimony,  attached  to  the 
telephone  pole  some  four  or  five  years.  It 
was  the  duty  of  the  Telephone  Company  un- 
doubtedly to  furnish  its  said  employe  with  a 
safe  place  to  work,  and  It  was  active  negli- 
gence on  its  part  to  send  such  employ^  Into  the 
dangerous  position  np  among  Its  wires  with- 
out specific  warning  of  the  location  and  un- 
insulated C(»idltlon  of  the  high-voltage  wire 
•with  which  Velt  came  In  contact,  and  with- 
out notification  to  the  employ^  of  the  Light 
CJompany  that  it,  tiie  Telephone  Company, 
-was  about  to  repair  its  lines  and  to  request 
that  tbe  Light  Company,  as  the  evidence 
shows  it  would  have  done,  cut  off  its  current 
On  the  part  of  the  Light  Company  the  n^- 
ligence  seems  merely  passive.  In  maintain- 
ing its  uninsulated  high-voltage  wire  as  it 
did  do  upon  the  telephone  pole  it  merely 
created  the  dangerous  condition,  nie  wire 
might  have  so  remained  and  been  maintained 
without  injury  to  any  one  indefinitely  in  the 
absence  of  necessity  on  the  part  of  the  Tel- 
ephone Company  to  repair  its  wires,  and  for 
one  of  its  employte  to  ascend  that  particu- 
lar pole,  and  so  the  dangerous  condition 
might  have  remained  harmless  by  due  warn- 


ing on  Oie  part  of  the  Telephone  Company  to 
its  employes  when  directed  to  ascend  tha 
pole,  or  the  dangerous  condition  might  have 
been  entirely  removed  by  a  request  to  cut 
off  its  powelr.  Nor,  aa  we  think,  can  it  be 
said  from  the  evidence  that  the  act  of  tbe 
Light  Company  In  fastening  its  wire  to  the 
telephone  pole  in  the  manner  it  did  Increased 
the  danger  beyond  that  caused  by  the  act  of 
the  Telephone  Company  Is  erecAlng  and  main- 
taining its  pole  in  such  close  proximity  to  the 
pole  and  wires  of  the  Light  Company.  On 
the  contrary,  the  evidence  tends  to  show  that 
in  the  absence  of  the  bracket,  the  light  wire 
would  have  approached  very  closely  to,  if  not 
entirely  up  against,  the  telephone  pole,  and 
that  the  bracket  was  placed  against  the  tel- 
ephone  pole  and  the  wire  fastened  to  the 
bracket  for  the  purpose  of  extending  the 
light  wire  away  from  the  telephone  pole. 
For  aught  that  appears,  had  the  Light  Com« 
I>any  taken  no  care  in  this  reject  whatever, 
the  wire  in  question  would  have  been  Just 
as  near  and  possibly  nearer  the  iron  step  on 
the  telephone  pole  than  it  was  left  when  fas- 
tened to  the  bracket.  So  that  the  negligence  of 
the  Light  Company  in  fact  consisted  merely  in 
Its  failure  to  Inspect  the  wire  and  thus  ascer- 
tain Its  uninsulated  condition,  and  in  its  fail- 
ure to  relnsulate  or  otherwise  protect  the  wire 
against  possible  contact  with  employes  of  the 
Telephone  Company  in  ascending  the  pole, 
should  occasion  require.  We  ttaeref6re  are  of 
opinion,  as  before  stated,  that  as  between  the 
Light  and  Telephone  Companies  the  latter 
was  the  active  wrongdoer,  and  that  under  the 
undisputed  facts  the  Light  Company  was  en- 
titled to  Judgment  as  it  prayed  for  over 
agaiiust  the  Telephone  Company.  In  the 
note  to  the  United  States  Supreme  Court  de- 
cision hereinbefore  referred  to  cases  are 
cited  to  the  effect  that  a  Judgment  in  favor  of 
an  injured  party  against  the  passive  wrong- 
doer is,  when  due  notice  has  bden  given  to 
the  active  wrongdoer,  conclusive  as  to  the 
amount  of  damages  and  other  matters  neces- 
sarily involved  in  the  litigation. 

[12]  We  also  have  a  statute  (Revised  Stat- 
utes 1911,  art.  1626)  which  provides  that : 

"When  the  judgment  or  decree  of  the  court  -be- 
low shall  be  reversed,  the  court  [of  Civil  Ap- 
peals] shall  proceed  to  render  such  judgment 
or  decree  as  the  court  below  should  have  render- 
ed, except  when  it  Is  necessary  that  some  mat- 
ter of  tact  be  ascertained  or  tbe  damage  to 
be  assessed  or  the  matter  to  be  decreed,  is  un- 
certain," etc 

We  therefore  conclude  that,  inasmudi  as 
the  Telephone  Company  had  due  notice  of 
this  suit  and  of  appellant's  cross-action 
against  it,  and  had  opportunity  to  and  actual- 
ly did  litigate  the  questions,  and  inasmuch  as 
we  are  of  the  opinion  that  as  between  these 
parties  the  Judgment  should  be  reversed,  and 
that  under  the  undisputed  facts  the  appellant 
Light  Company  was  entitled  to  the  Judgment 
over  against  the  Telephone  Company,  as 
prayed  for,  titat  it  should  be  now  and  here  so 
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adjudged;  the  Jadgment  below  In  all  otber 
respects  being  undisturbed. 

Tbe  remaining  assignments  of  error  are 
not  deemed  to  be  material,  and  are  overruled 
without  discussion. 

AfBrmed  In  part,  and  reversed  and  rendered 
In  part. 

On  Motion  for  Rehearing. 

Appellee  Velt  presMits  a  motion  for  re- 
hearing. The  appellee  the  Southwestern  Tel- 
egraph &  Telephone  Company  likewise  pre- 
sents a  motion  for  rehearing,  and  also  a  mo- 
tion to  correct  our  findings  of  fact.  The  mo- 
tions referred  to  are  lengthy  and  supported 
by  able  and  exhaustive  arguments  by  the 
counsel  of  the  several  parties,  but  In  the  In- 
terest of  brevity  we  feel  that  we  must  for  the 
most  part  dispose  of  them  in  a  general  way. 
So  doing,  we  conclude  that  the  motion  to  cor- 
rect our  findings  of  fact  must  be  overruled. 
A  re-examination  of  the  case  In  the  Ught  of 
the  motions  for.  rehearing  has  Indeed  but  con- 
firmed us  in  the  correctness  of  our  original 
findings,  as  will,  we  think,  hereinafter  more 
,  particularly  appear. 

[IS]  With  reference  to  the  motion  for  re- 
hearing by  the  appellee  Velt,  we  will  observe 
that  we  axe  unable  to  see  from  the  record  any 
«ach  interest  In  him  in  the  controversy  be- 
tween the  Telephone  Company  and  the  Light 
Company  as  will  authorize  consideration  of 
his  complaint  of  our  Judgment  It  Is  In- 
sisted: 

That  our  judgment  is  prejudicial  to  his  rights 
"in  that  an  erroneous  judjonent  has  been  ren- 
dered which  necessarily  interferes  with  and  op- 
erates to  delay  tbe  collection  of  the  plaintiffe 
judgment  as  rendered  in  the  trial  court,  and  if 
not  corrected  by  your  honorable  body  may  cause 
such  an  intolerable  delay  in  the  appellate  tri- 
bunal, in  view  of  the  heavily  crowded  condition 
of  their  dockets,  as  to  amount  to  an  almost  prac- 
tical denial  of  justice  to  this  appellee." 

But  this,  <  as  we  can  see,  constitutes  no 
valid  reason.  If  our  judgment  is  erroneous 
for  other  reasons,  it  should,  of  course,  be  set 
aside.  But,  if  correct,  it  will  not  do  to  say 
that  the  Light  Company  shall  be  denied  the 
right  accorded  to  it  by  our  Judgment  merely 
because  appellee  thereby  may  be  delayed. 
Nor  do  we  see  how  the  Judgment  In  favor 
of  the  Light  Company  over  against  the  Tele- 
phone Company  impedes  the  appellee  Velt 
By  our  action  the  Judgment  In  appellee 
Veit's  favor  as  rendered  In  the  trial  court 
was  in  all  things  affirmed,  and  there  Is  no 
such  interdependent  relation  between  tbe 
cause  of  action  alleged  and  maintained  by 
bini  against  the  Light  Company  and  that 
urged  by  the  Light  Company  against  the 
Telephone  Company  as  prevents  their  sev- 
erance and  the  entry  here  of  a  proper  decree 
upon  these  several  rights.  If,  as  suggested 
in  argument  a  reason  exists  why  the  Judg- 
ment In  favor  of  the  Light  Company  will 
be  prejudicial  to  the  Judgment  In  favw  of 
appellee  Velt,  such  reason  lies  entirely  out- 
side the  record,  and  caonot  therefore  be  prop- 


erly considered  by  us.  We!  are  accordingly 
of  the  opinion  that  appellee  Velt  shows  no 
interest  or  concern  that  we  can  recognize  in 
the  <lecree  In  favor  of  the  Light  Company 
against  the  Telephone  Company.  However, 
this  conclusion  is  perhaps  of  no  pmctlcal  im- 
portance in  view  of  the  fact  that  the  motion 
for  rehearing  on  the  part  of  the  appellee  Tele- 
phone Company  presents  at  great  length  sub- 
stantially every  objection,  as  It  se^ns  to  us, 
arising  upon  tbe  face  of  the  record  tbat  Is 
properly  presented  in  appellee  Veit's  motion 
for  rehearing.  We  will  therefore!  address  our- 
selves with  more  particularity  to  the  objec- 
tions urged  by  the  appellee  Telephcme  Com- 
pany. 

In  substance,  the  principal  contention,  pre- 
sented In  various  forms  and  with  much  force, 
is  that  we  were  in  error  ip  concluding  that 
the  negligence  of  the  Light  Company  was  not 
active,  as  contradistinguished  from  passive, 
and  tbat  hence  the  Light  Company,  being  an 
active  participant  at  least  in  the  negligences 
which  caused  the  plaintiff  Veit's  injuries, 
was  not,  under  the  authorities  cited,  entitled 
to  the  recovery  we  awarded  in  Its  favor 
against  the  Telephmie  Company.  Bat  a  care- 
ful re-examlnatlon  of  the  record  has  con- 
firmed us  in  our  original  conclusions  on  this 
subject.  It  Is  true  that  the  Jury,  In  answer 
to  one  of  the  s|)ecial  issues,  found'  that  the 
Telephone  Company  was  not  negligent  in 
falling  to  request  the  Light  Company  to  shut 
off  its  power,  but  this  finding  is  not  thought 
to  presfflit  an  Insuperable  objection  to  onr  con- 
clusions and  Judgment  as  originally  announc- 
ed. Assuming  that  the  Telephone  Company 
was  without  negligence  In  this  particular, 
there  yet  remains  the  undisputed  proof  that 
the  Telephone  Company,  through  its  direct- 
ing agent,  called  from  his  home  in  a  distant 
city  one  of  its  employes,  Veit,  who  was  nnac- 
quainted  with  conditions  relating  to  the  work 
he  was  called  upon  to  do,  and,  having  so  call- 
ed him,  sent  him  up  Into  and  among  condi- 
tions known  to  be  dangerous,  and  which  re- 
sulted in  his  Injuries,  without  warning  him 
of  the  conditions  or  danger.  If  this  does  not 
manifest  active  negligence  on  the  part  of  the 
Telephone  Company,  we  are  wholly  at  fiuU 
In  our  Judgment. 

[14]  That  the  dangerous  conditions  were 
known  to  the  Telephone  Company  must  be 
imputed  to  It,  not  only  because,  as  a  matter 
of  law,  it  was  its  duty  to  learn  and  to  know 
of  them,  but  also  as  a  necessary  condusion 
from  the  undisputed  evidence  of  the  long- 
continued  existence  of  the  very  dangers  de- 
veloped on  the  trial.  To  so  call  and  to  so 
direct  appellee  to  work  in,  about,  and  among 
such  dangerous  conditions  without  warning 
amounts,  as  we  think,  to  affirmative,  active 
wrong,  as  contradistinguished  from  the  pas- 
sive negligence  of  the  Light  Comimny  In  per- 
mitting the  dangerous  conditions  to  oontlnae. 

Great  stress  is  laid  upon  the  fact  that  In 
answer  to  special  issues  the  Jury  foand  that 
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the  Ught  Company  was  gollty  of  negllgsnce 
in  maintaining  Its  bigh-voltage  wire  on  the 
crossbeam,  as  it  did,  and  also  In  maintain- 
Ing  its  blgb-Toltase  wire  in  such  close  prox- 
imity to  the  pole  and  Iron  step  of  the  TeUI- 
phone  Oompany,  and  that  these  several  acts 
of  negligence  were  each  proximate  causes  of 
the  plaintiff  Veit's  Injuries.  From  this  it  la 
argued  it  conduslT^  appears  that  the  Ldgbt 
Company  was  an  active  participant  in  the 
wrongs  (d  which  the  plaintiff  complains ; 
in  other  words,  that  under  such  findings  the 
Light  Company  was,  and  Is,  necessarily  a 
Joint  tort-feasor  with  the  Telephone  Com- 
pany, and  therefore  not  entitled  to  indemnlfl- 
cation. 

It  is  true  that  as  against  the  Ught  Com- 
pfiny  we  sustained  the  several  findings  re- 
ferred to  In  favor  of  the  plaintiff,  and  we 
entertain  no  doubt  as  to  the  correctness  of 
our  conclusions  in  these  respects.  But  this 
liy  no  means  is  decisive  of  ttie  rights  of  the 
liight  Company  as  against  the  Telephone 
Cbmpttny. 

[15,  II]  In  every  case  of  the  kind  it  must 
be  presupposed  that  as  to  the  third  party  in- 
Jnred  both  defendants  have  been  gull^  of 
actionable  negligence.  There  can  be  no  such 
thing  OS  a  right  «^  indemnification  in  cases 
of  Joint  tort  unless  It  be  made  to  first  appear 
that  the  defendant  or  tort-feasor  seeking  the 
indemnity  has  been  held  liable  to  some  third 
Iierson  for  some  negligent  act  or  omission 
proximately  causing  an  injury.  In  all  such 
cases,  and  in  this  case,  the!  vital  questions 
are:  Was  the  party  seeking  indemnification 
guilty  and  held  liable  iKfcause  of  some  mere 
omission  to  perform  a  duty,  and  was  the  neg- 
ligence of  the  wrongdoer  from  which  indem- 
nity is  sought  affirmative  and  active  as  con- 
tradistinguished from  mere  omisslve  or  pas- 
sive negligence? 

[1 7, 1 1]  On  these  issues  in  this  case  there 
Is  no  finding  of  the!  Jury,  nor  did  either  the 
Ught  Company  or  the  Telephone  Company 
request  the  determination  of  any  such  issue ; 
both  alike  thus,  at  least  apparently,  acquiesc- 
ing in  the  failure  of  the  court  to  so  submit 
Indeed,  in  thti  facts  governing  the  questions 
referred  to  there  was  and  Is  no  Issue  or  con- 
troversy necessary  for  a  Jury's  determina- 
tion. It  became  the  duty  of  the  trial  court 
to  declare  the  law  arising  from  the  undis- 
puted facts,  and,  that  court  not  having  done 
so,  for  this  court,  as  we  did,  to  so  declare. 
It  is  insisted,  however,  at  great  length  and 
with  much  vigor,  that  the  essential  facts  up- 
on which  we  predicated  our  Judgment  over 
against  the  Telephone  Company  are  not  un- 
disputed. But,  as  stated,  after  again  care- 
fully considering  the  evidence,  we  feel  that 
we  must  adhere  to  oar  original  conclusions, 
both  as  to  law'  and  fact  In  deference,  how- 
ever, to  the  very  earnest  contentions  of  coun- 
sel la  behalf  of  the  Telephone  Company,  we 
will  refer  to  the  evidence  with  more  partio- 
nlarity  tlian  has  heretofore  been  done. 
196  aW.-63 


Among  other  tilings,  Henry  Ward  testified  in 
b^olf  of  the  Light  Company  as  follows: 

"My  name  is  Henry  Ward ;  I  live  in  Weotb- 
erfora ;  have  lived  here  about  all  my  life,  and  I 
am  59  years  old ;  have  lived  here  about  59 
years.  I  work  for  different  men.  I  am  working 
for  the  Water,  Light  &  Power  Company  now. 
If  my  recollection  serves  me  right,  I  commenced 
working  for  them  in  the  spring  of  1888,  and  have 
worked  for  them  virtually  ever  since.  I  know 
when  the  poles  of  the  Light  Company  were  first 
set  around  the  square  here  and  over  on  the  north 
side.  I  have  done  approximately  a  little  of 
everything  that  was  done  about  the  Light  Com- 
pany place.  I  dug  holes  and  helped  raise  the 
poles.  I  do  not  exactly  rememt>er  wlien  the  tele- 
phone poles  were  set  around  the  square  here, 
relative  to  the  time  the  Water  and  Light  Com- 
pany's poles  were  set.  The  telephone  poles 
were  set  after  the  Ught  poles." 

The  lengthy  cross-examination  of  this  wit- 
ness In  behalf  of  the  Telephone  Company 
failed  to  weaken  the  explicit  statement  of 
the  witness  on  examination  In  chief  that  the 
telephone  poles  were  set  after  the  Ught  poles. 
On  the  contrary,  force  to  this  statement  was, 
if  anything,  added  to  it  on  cross-examina- 
tion.   He  then  said,  among  other  things : 

"I  know  It  [the  telephone  pole  which  Veit 
ascended  at  the  time  of  his  injury]  was  not  in 
my  way  when  I  was  putting  poles  np;  was 
not  set  at  that  time.  If  the  telephone  poles 
bad  been  there,  I  could  not  have  raised  my  poles. 
They  were  raised,  every  one,  over  my  shoulder, 
them  poles,  and  I  could  not  have  raised  them. 
£ven  with  our  pole  10  or  12  feet  shorter,  I 
could  not  have  raised  it  if  that  pole  had  been 
there." 

On  re-examlnatlon  the  witness  further  tes- 
tified: 

"I  did  not  look  after  the  setting  of  the  poles 
for  the  Light  Company.  I  helped  set  tnem ; 
helped  do  the  work.  *  *  *  I  know  by  reason 
of  setting  the  poles  which  line  of  poles  was  put 
up  first' 

The  witness  was  thereupon  recrossed  in  be- 
half of  the  Telephone  Company,  and  he  then 
said: 

"I  don't  say  I  think  the  Ught  poles  were  put 
up  first.  I  know  they  were  put  up  first.  If 
the  telephone  poles  bad  been  there,  I  would  have 
seen  them  when  I  pot  up  the  light  poles." 

In  appellant's  brief  on  the  original  submis- 
sion the  substance  of  the  testimony  of  the . 
above  witness  as  above  quoted  is  set  out,  and 
the    following   statement    referring   thereto 
made,  viz.: 

"This  testimony  stonds  in  the  record  of  this 
case  without  contradiction." 

[19]  In  the  answering  bri^f  of  the  Tele- 
phone Company  no  denial  of  this  statement 
is  made  which,  under  rule  41  (142  8.  W  xiv), 
anthorlzes  us  to  accept  the  statement  as 
true.  Moreover,  the  record  fails  to  disclose 
that  tbe  Telephone  Company  offered  the  tes- 
timony of  the  person  or  persons  who  placed 
Its  poles  so  as  to  show  that  they  had  been 
erected  prior  to  the  time  the  poles  of  the 
Light  Company  had  been  put  up.  Nor  is 
there  any  explanation  of  why  such  witness 
or  witnesses  were  not  offered  that  has  been 
called  to  our  attention.  All  that  on  the  mo- 
tloa  for  rehearing  even  the  ingenuity  and  re- 
search of  counsel  has  been  able  to  assemble 
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are  some  drcamstances  of  an  InconelaslTe 
nature,  such  as  that  the  Telephone  Company 
acquired  a  franchise  and  paid  taxes  prior  to 
the  organization  of  the  Ught  Company.  But 
these  circumstances  are  not  followed  by  any 
evidence,  which  tends  to  show  that  the  Tele- 
phone Company  Installed  its  poles  around  the 
square  In  Weatherford  and  paid  taxes  upon 
its  property  after  such  organization  and 
equipment  before  the  erection  of  the  light 
poles. 

[20]  We  do  not  think  the  circumstances  re- 
ferred to  amount  to  any  contradiction  of  the 
testimony  of  the  witness  Ward,  and  we 
therefore  reiterate  and  find  as  a  fact  that 
the  Telephone  Company  erected  the  pole  up- 
on which  Velt  was  hurt  after  the  Light  Com- 
pany bad  erected  Its  pole  adjacent  thereto 
and  after  the  Ldgbt  Company  bad  already 
fixed  In  place  on  Its  crossbeam  It^  high-volt- 
age wires,  as  shown  In  the  testimony. 

[21,  22]  In  what  respect,  therefore,  can  it 
be  properly  said  that  the  negligence  of  the 
Light  Company  was  active  rather  than  pas- 
sive? It  cannot  be  reasonably  said  that  as 
between  the  Light  and  Telephone  Companies 
the  Light  Company  was  guilty  of  negligence 
in  originally  placing  its  high-voltage  wire  on 
the  inner  portion  of  the  crossbeam,  instead 
of  upon  the  outer  portion.  The  duty  of  the 
Light  Company  in  this  particular  was  mani- 
festly only  due  to  its  own  employes,  and 
while  It  may  be  properly  said  that  later,  up- 
on the  erection  by  the  Telephone  Company  of 
its  pole  in  close  proximity,  a  duty  arose  on 
the  part  of  the  Light  Company  to  remove  its 
high-voltage  wire  to  the  outer  end  of  its 
crossbeam,  and  that  in  falling  to  so  do,  and 
in  maintaining  the  high-voltage  wire  as  orig- 
inally fixed,  it  was  guilty  of  negligence,  yet 
It  seems  clear  to  us  that  the  failure  of  the 
Light  Company  in  these  respects  amounts  to 
mere  omissions.  In  these  particulars  there 
was  no  affirmative  act.  They  were  mere 
failures  to  act,  and  therefore  the  negligence 
in  these  particulars  was  merely  passive. 

It  is  further  Insisted  that  the  Light  Com- 
pany was  guilty  of  active  negligence  in  plac- 
ing and  In  maintaining  its  high-voltage  wire 
on  the  braclcet  by  it  attached  to  the  tele- 
phone pole.  But  the  evidence  relating  to 
this  subject  Is  to  the  effect  that  the  tele- 
phone pole  was  erected  within  four  or  five 
feet  of  the  light  pole  upon  which  the  high- 
voltage  wire  was  fixed;  that  the  telephone 
pole  was  in  such  close  proximity  to  this  high- 
voltage  wire  after  its  erection  as  that  the 
wire,  if  not  in  actual  contact  with  the  tele- 
phone pole,  was  so  nearly  so  as  that  It  be- 
came reasonably  necessary.  In  order  to  pro- 
tect the  telephone  pole,  to  fix  the  bracket, 
and  thereon  secure  the  Ugh-voltage  wire,  as 
was  done.  To  Illustrate:  ■  James  Lewis  Fer- 
guson testified,  among  other  things,  that  for 
five  years  covering  the  periods  involved  In 
the  controversy  herein  he  was  wire  chief  of 
the  Telephone  Company  la  Weatherford,  and 


that  It  was  his  dnty  to  see  that  the  plant 
was  kept  In  working  condition ;  that  be  was 
familiar  with  the  construction  of  the  lines 
and  poles  of  the  Telephone  Company  prior 
to  February  8,  U915,  in  Weatherford:  that 
prior  to  that  time  the  City  of  Weatherford 
Water,  Light  A  loe  Company  had  electric 
light  wires  attached  to  the  tel^hoae  pole  of 
the  Telephone  Company  in  WeatherfordL  He 
said: 

"I  have  been  knowing  for  a  long  Ume  of  this 
contact  over  here  at  the  place  of  the  accident; 
I  don't  know  when  was  the  first  time  I  knew  of 
it,  but  I  will  say  after  I  began  work  here  the 
last  time,  two  or  three  years.  Of  my  own 
knowledge  it  had  been  over  there  two  or  thra 
years  before  the  accident.  One  time  there  was 
a  contact  made  by  the  Light  Company  on  the 
poles  of  the  Telephone  Company  at  my  sugges- 
tion and  with  my  consent.  That  was  at  the  Ar- 
lington Hotel.  They  had  run  a  wire  over  in 
a  dangerous  condition,  and  the  electric  current 
camo  down  the  poles,  being  wet,  and  Carroll 
said  he  could  not  go  down  right  then,  and  the 
only  way  they  could  clear  it  was  to  put  a  brack- 
et on,  and  I  gave  him  at  that  time  a  temporary 
permit  to  do  that,  that  when  it  did  clear  up  be 
would  remove  it,  and  he  put  it  on  there.  I 
suppose  the  necessity  for  this  contact  in  ques- 
tion at  the  .time  of  the  accident  was  that  it 
was  boming  the  pole  in  two,  but  I  don't  know ; 
it  was  for  the  purpose  of  keeping  the  wire  off 
the  pole.  If  it  nadn't  been  for  that  contact  the 
electric  wire  would  have  come  against  the  pole 
of  the  Telephone  Company.  That  would  not 
hurt  it  in  dry  weather.  In  wet  weather  it  would 
have  been  liable  to  have  burned  the  pole.  The 
bracket  was  an  advantage  to  the  telephone  pole. 
It  prevented  injary  by  contact  with  the  wire." 

It  is  insisted  that  in  so  fixing  the  wire  on 
the  bracket  the  Light  Company  was  guilty 
of  active  negligence^  In  that  by  so  doing  it 
brought  the  wire  more  nearly  to  the  irou 
step  upon  which  It  was  necessary  for  the 
plaintiff  Velt  to  step  In  ascending  and  de- 
scending the  pole,  the  contention  being  that. 
In  the  absence  of  the  bracket,  the  wire  would 
have  "sagged"  and  been  lower  down,  but,  as 
stated,  the  evidmce  Is  undisputed  to  the  ef- 
fect that  the  telephone  pole  was  erected  with- 
in some  four  or  five  feet  of  the  light  pole, 
and  In  the  very  nature  of  things  within  that 
distance  the  light  wire  could  and  would  have 
sagged  but  little,  if  any.  No  witness  testi- 
fied that  the  wire  would  have  sagged  In  the 
absence  of  the  bracket  and  been  lower.  This 
is  but  a  mere  surmise.  It  is  quite  as  probable 
under  the  evidence  that  by  means  of  the 
bracket  the  wire  was  made  to  extend  farther 
from  the  iron  step  Instead  of  closer  thereto. 
Moreover,  while  the  evidence  upon  the  trial 
and  the  finding  of  the  Jury  was  to  the  effect 
that  at  the  time  of  plaintiff  Velt's  Injuries 
the  wire  attached  to  the  bracket  was  un- 
insulated, there  is  no  evidence  to  show  that  it 
was  without  Insulation  at  the  particular  tune 
the  wire  was  attached  to  the  bracket  In 
other  words,  at  the  time  of  tlie  performance 
of  this  act  nothing,  as  we  Tleyr  the  evidence, 
tends  to  show  that  thereby  the  Light  Oom- 
I>any  was  guilty  of  any  aetlve  negligence. 

[23]  It  may  be  admitted  that  thereafter 
it  was  its  duty  towards  wnployfe  of  the  Tele- 
phone Company  called  to  ascend  the  tde- 
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jboue  pole  to  Inspect  and  to  see  that  the  wire 
was  properly  Insulated,  but  a  failure  In  tUs 
respect  would  be  an  act  of  omission,  not  of 
commission,  and  therefore  negligence  pas- 
sive In  Its  nature  rather  than  active. 

[24]  Possibly  we  should  notice  the  author- 
ities so  Industriously  gathered  and  cited  In 
support  of  the  motion,  but  they  are  so  numer- 
ous, and  In  Instances  so  actually  or  aiq;>arent- 
ly  conflicting  as  that  It  seems  almost  profitr 
less  to  undertake  to  discuss  them,  and  point 
out  distinguishing  features,  give  reasons  for 
approving  some  of  the  decisions  and  disap- 
proving others,  eta  At  best,  each  case  Is 
dependent  upon  Its  own  particular  drcnm- 
stances.  The  fundamental  rule  to  be  applied, 
as  it  seems  to  us,  is  plain  and  easy  of  ascer- 
tainment. It  is  not  a  difference  in  degree, 
of  the  comparative  negligence  of  the  parties, 
but  a  difference  In  the  character  of  the 
wrongs  causing  Injury  to  some  third  party, 
which  distinguish  the  respective  rights  and 
liabilities  of  tort-feasors  as  among  them- 
selves, and  what  we  have  said  and  the  au- 
thorities dted  In  our  original  opinion  we 
think  sufficiently  show  a  proper  application 
of  the  rule,  the  distinguishing  feature,  to  the 
facts  of  this  case. 

The  motions  of  appellees  are  acd>rdlngly 
overruled  without  further  discussion. 


LYON  et  aL  V.  PHILLIPS  et  al.    (No.  1822.) 

(Court  of  Civil  Appeals  of  Texas.    Tezarkana. 
June  21,  1&17.) 

X  NxouoKNOK  «s3l36(30)— iMPmso  Nkou- 

GENC»--JuEY  Question. 
The  negligence  of  the  owner  and  driver  of 
an  automobile  resulting  in  a  collision  at  a  rail- 
road  crossing  may  not  be  imputed,  as  matter 
of  law,  to  one  riding  with  him  as  a  mere  guest 

[IDd.   Note. — For  other  cases,  see  Negligence, 
Cent.   Dig.  gS  350-352.] 

2.  IlAiLBOAns    <S=>327(12)    =—   AcciDEa«T8    at 
Ckofsings— Cabe  Required. 

The  want  of  ordinary  care  on  the  part  of 
one  riding  with  another  in  his  automobile -as  a 
mere  guest  would  be  measured  by  whether  he 
failed  in  his  duty  to  keep  a  lookout  and  warn 
his  companion  operating  the  automobile  when 
he  discovered  the  approach  of  a  train  at  a 
crossing. 

[£ld.   Note. — For  other  cases,  see   Railroads, 
Cent.  Dig.  i  1055.] 

3.  Railroads    <S=>350(21)    —    Accidekt    at 
Cbossino — JtTBY  Question. 

In  an  action  against  a  railroad  for  deaUi 
caused  by  a  crossing  colliBion  by  one  riding  in 
an  automobile  as  a  guest,  question  of  contribu- 
tory negligence  of  deceased  held  for  the  jury. 

r£Jd.   Note. — For   other  cases,  see  Railroads, 
Cent  Dig.  |  1176.] 

4.  TbIAL  «=s>234(7)  —  iNSIKUOnoNS  —  Bttb- 
DEN    OF  PbOOF. 

An  instruction  that  "the  burden  of  proof  Is 
upon  the  defendants  to  prove  by  a  preponder^ 
a  nee  of  the  evidence  the  defensive  matters  as 
pleaded  by  them"  was  erroneous  as  susceptible 
of  the  construction  of  imposing  the  burden  of 
establishing  defendant's  defense  of  ieontributory 


negligence  by  evidence  offered  by  the-  defend- 
ant alone. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  537.] 

5.  Railkoads  <s=9310— Accident  at  Cbossino 

—Duty  or  Railkoad. 
A  railroad  company's  duty  to  exercise  due 
care  in  the  operation  of  trains  at  crossings  nec- 
essarily includes  the  duty  of  looking  out  for 
and  discovering  any  traveler  in  the  lawful  use 
of  the  crossing,  in  diecking  the  speed  of  the 
trains  or  nsing  other  means  of  avoiding  injury ; 
hence  an  instruction  authorising  a  finding  of 
negligence  vel  non  respecting  the  speed  of  a 
train  which  struck  automobile  in  which  do- 
ceased  was  riding  at  a  crossing  and  the  main- 
tenance of  a  lookout  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  8S2-967.] 

Appeal  from  District  Court,  McLennan 
County ;  Tonj  I*  McOullough,  Judge. 

Action  by  Katie  T.  Phillips  and  others 
against  Cecil  A.  Lyoo  and  another,  receivers 
of  the  International  &  Great  Northern  Hall- 
way. Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Reversed,  and  remanded  for 
another  trial. 

About  three  miles  east  of  the  dty  of  Waco 
the  Marlin-Waco  public  road  Intersects  the 
International  &  Great  Northern  Railway 
tradt.  W.  W.  Phillips  was  riding  along  the 
public  road  in  an  automobile,  in  company 
with  and  as  the  guest  of  John  F.  Collins, 
who  was  the  owner  of  and  was  operating  the 
automobile.  As  the  front  wheel  of  the  auto- 
mobile passed  over  the  farthest  rail  of  the 
track  at  the  crossing  It  was  struck  by  the 
locomotive  of  appellants'  passenger  train,  re- 
sulting In  the  death  of  both  PhiUips  and  Col- 
lins. The  action  Is  by  the  wife  and  two 
children  of  W.  W.  Phillips  against  appel- 
lants for  damages  occasioned  by  the  death 
of  the  said  husband  and  father.  The  petition 
alleges  that  the  collision  and  consequent 
death  of  W.  W.  Phillips  was  caused  by  the 
negligence  of  appellants  as  follows:  (I)  That 
the  train  was  being  operated  at  a  high  and 
dangerous  rate  of  speed  under  the  drcum- 
stances;  (2)  that  the  operatives  of  the  lo- 
comotive failed  to  sound  the  whistle  and 
ring  the  beU  for  the  crossing  as  required  by 
the  statute ;  and  (3)  that  the  operatives  of  the 
locomotive  failed  to  keep  a  proper  lookout  for 
travelers  upon  the  said  public  road.  The  ap- 
pellants besides  denial  specifically  plead  con- 
tributory negligence.  The  jury  dedded  the 
issues  of  fact  in  favor  of  the  plaintiffs,  and 
judgment  was  entered  in  accordance  with  the 
verdict 

Three  lines  of  appellants'  railway  track 
form  a  triangle,  or  "Y,"  about  three  miles 
south  of  Waco.  Coming  from  Waco  south 
the  public  road  crosses  the  west  prong  or 
track  of  the  "Y,"  and  then  turns  to  the  left, 
or  east,  and  runs  350  feet  to  where  It  crosses 
the  east  prong  of  the  "Y."  The  deceased  and 
his  companion  were  going  east,  and  the  col- 
lision and  death  In  snlt  occurred  on  the  east 
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prong  or  track  of  the  "T."  The  collision  oc- 
curred at  night.  Tne  automobile  was  going 
east  at  a  speed  of  between  15  and  18  miles 
an  hour.  The  passenger  train  was  going 
In  a  northerly  direction  at  a  speed  of  be- 
tween 30  and  35  miles  an  hour.  The  evi- 
dence Is  conflicting  in  reference  to  whether 
warning  was  given  of  the  approaching  train 
by  blowing  the  whistle  and  ringing  the  bell. 
The  headlight  of  the  engine  was  shining 
brighUy.  On  the  south  side  of  the  public 
road  stands  a  storehouse  with  a  gallery 
in  the  front.  The  house  is  41  feet  in 
length.  A  few  trees,  stand  In  front  of 
the  house.  There  is  a  bam  46  feet  ba(^  from 
the  storehouse.  It  is  93  feet  fr<Mn  the  near- 
est corner  of  the  storehouse  to  the  center 
of  the  track  where  the  Injury  occurred.  It 
appears  that  as  the  automobile  came  out 
from  b^lnd  the  storehouse,  which  was  with- 
in 93  feet  of  the  center  of  the  track,  the  en- 
gine was  back  from  the  crossing  between  226 
and  270  feet.  It  also  appears  that  the  head- 
light of  the  engine  shone  directly  upon  de- 
ceased and  his  companion  as  the  automobile 
came  from  behind  the  store.  The  automobile 
and  the  engine  both  reached  the  crossing  at 
the  same  time. 

Neff  &  Taylor,  of  Waco,  and  Wilson,  Dab- 
ney  &  King,  of  Houston,  for  appellants.  Wil- 
liams &  Williams,  Kdgar  Harold,  and  W.  B. 
Saunders,  all  of  Waco,  for  appellees. 

LEVT,  3.  (after  stating  the  facts  as 
above).  [1,  2]  The  appellants  asked  and  the 
court  refused  to  give  a  peremptory  instruc- 
tion to  the  Jury,  and  it  is  insisted .  that  the 
ruling  of  the  court  was  erroneous  because  the 
evidence  conclusively  established  that  the 
deceased  was  guilty  of  such  contributory  neg- 
ligence as  would  bar  a  recovery  in  the  case. 
In  the  circumstances  It  may  not  be  said,  it  is 
thought,  that  it  conclusively  appears  that  Col- 
lins and  the  deceased  were  aware  of  the  ap- 
proach of  the  train  at  a  time  before  they 
reached  the  storehouse.  It  does  appear, 
though,  that  the  headlight  of  the  engine  shone 
directly  upon  them  as  they  came  out  from  be- 
hind the  store,  the  corner  of  which  was  93 
feet  from  the  center  of  the  railway  crossing  ; 
and  this  fact  would  go  to  show  that  they 
knew  that  the  train  was  approaching  the 
crossing.  And  it  appears  that  the  automobile 
at  the  speed  at  which  It  was  going  could  have 
been  stopped  before  it  reached  the  track. 
But  John  F.  Collins  was  the  owner  of  and 
was  operating  the  automobile,  and  Phillips, 
tlie  deceased,  was  riding  merely  as  the  guest 
of  Collins,  And  the  negligence  of  John  F. 
Collins  may  not  be  Imputed,  as  a  matter  of 
law,  to  the  deceased,  Phillips.  3  Elliott  on 
Railroads,  {  1174;  Gartelser  v.  Railway  Co., 
2  Tex.  av.  App.  230,  21  S.  W.  631 ;  Railway 
Co.  V.  Gibson,  83  S.  W.  862.  And  the  want  of 
ordinary  care  on  the  part  of  the  deceased. 


riding  with  another  as  his  mere  guest,  would 
be  measured  by  whether  he  failed  In  his  duty 
to  keep  a  lookout  and  to  warn  his  companion, 
operating- the  automobile,  when  he  discover- 
ed the  approach  of  the  train.  2  Thompson 
on  Neg.  i  1621.  There  is  no  direct  evidence 
Indicating  the  precautions  taken  by  the  de- 
ceased. The  circumstances  arising  out  of  the 
physical  facts  immediately  preceding  the  col- 
lision alone  speak  ui)9n  the  question  of  con- 
tributory negligence  of  the  deceased.  Those 
circumstances  do  not  speak  with  sufficient 
weight  to  conclusively  determine  the  ques- 
tion as  a  matter  of  law. 

[3]  In  view  of  the  peculiar  facts  of  the  pres- 
ent record,  the  question  of  the  contributory 
negligence  (it  the  deceased  was  properly, 
it  Is  believed,  passed  to  the  Jury  for  dedsioa 
In  point  of  fact. 

By  the  fifth  assignment  of  error  the  fol- 
lowing Instruction  to  the  Jury  is  challenged 
as  erroneous,  in  view  of  the  facts,  viz.: 

"The  burden  of  proof  la  upon  the  defendants 
to  prove  by  a  preponderance  of  the  evidence  the 
dofensive  matters  as  pleaded  by  them." 

[4]  The  defendant  specially  pleaded  ooo- 
tributory  negligence  of  the  deceased.  And 
under  the  evidence  on  the  trial  the  question 
of  contributory  negligence  arose  to  be  sub- 
mitted to  the  jury.  The  circumstances  in  the 
plaintiffs'  case,  as  devolved  in  their  behalf, 
may  not  be  said,  it  is  concluded,  to  be  entire- 
ly consistent  with  due  care  on  the  part  of  the 
deceased.  As  the  evidence  in  behalf  of  the 
plaintiffs  may  have  been  suffldent  to  raise 
a  question  upon  deceased's  want  of  care, 
even  If  the  defendant  had  offered  no  evidence 
in  that  respect.  It  Is  believed  that  the  charge 
as  given  was  erroneous  d.nd  Injurious  In  this 
case.  A  general  charge,  as  this,  has  been  held 
to  be  susceptible  of  the  construction  of  impos- 
ing the  duty  of  discharging  that  burden  by 
the  evidence  offered  by  the  defendants  alon& 
Suderman  &  Dolson  v.  Krlger,  50  Tex.  Civ. 
App.  29,  109  S.  W.  373. 

[S]  The  court  authorized  a  finding  of  negli- 
gence vel  non  respecting  the  rate  of  speed  of 
the  train  and  of  maintaining  a  lookout  upon 
the  locomotive  for  travelers  upon  the  public 
road.  The  charge  was  objected  to  and  made 
the  basis  of  ei^or  on  appeal.  The  duty  on 
the  part  of  a  railway  company  of  exercising 
due  care  in  the  operation  of  trains  at  rail- 
way crossings  necessarily  includes  the  duty 
of  looking  out  for  and  discovering  any  trave- 
ler in  the  lawful  use  of  the  crossing  and  In 
checidng  the  speed  of  the  train  or  using  other 
means  to  avoid  Injuring  him.  It  is  concluded 
that  the  charge  was  authorized  and  was  not 
erroneous.  Railway  Co.  v.  Smith,  87  Tex. 
348,  28  S.  W.  620;  Railway  Ca  v.  PhiUlpe,  37 
S.  W.  620. 

For  the  error  pointed  out,  the  judfcment  is 
reversed,  and  the  cause  remanded  for  aif 
other  trial. 
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McHANBT,  County  Judge,  ▼.  PEOPLE'S 

STATE  BANK  OF  LONGVIHW 

et  al.    (No.  1846.) 

(CJourt  of  CiTil  Appeals  of  Texas.    Tcxarkana. 

June  15,  1917.    Rehearing  Denied 

July  26,  1917.) 

1.   CONTBACTB   «=S)ie9  —  CONSTBUOTION  —  ClB- 
CUM8TAN0KS   OF  EXECUTION. 

To  arrive  at  tlie  intention  of  the  parties  a 
contract  may  be  read  in  the  light  of  the  circum- 
stances under  which  it  is  entered  into,  and  indef- 
inite terms  thus  explained  or  restricted. 

[£d.  Note— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  752.] 

2.  DKPOSITARTKS    <g=»13    —   C0N»rRt7CTI0:T    OF 

Bond— Extent  of  LupiUTT. 
In   view   of  dreumstances  under   which   a 
bond  was  given  to  indemnify  a  county  for  bank 
deposits,  held,  that  the  bond  covered  only  de- 
posits of  "gooiS  roads"  money. 

tKd.  Note.— For  other  cases,  see  Depositaries, 
Cent  Dig.  |  27.] 

3.  Indemnitt  «=5>4  —  Validitt  or  Bond  — 
Limitation  of  Liability. 

A  bonding  company  had  a  right  to  limit  its 
liability  under  a  common-law  bond  covering 
county  deposits,  to  a  fractional  part  of  the  to- 
tal loss  due  to  the  default  of  the  bank  holding 
such  funds. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  SS  2-6-] 

Appeal  from  District  Court,  Oregg  Couxi^ 
ty;   John  M.  Tlpps,  Judge. 

Action  by  J.  H.  McHaney,  County  Judge, 
against  the  People's  State  Bank  of  Longview 
and  others.  Plaintiff  appeals  from  a  judg- 
ment in  his  favor  for  $8,201.67.    Affirmed. 

On  June  18,  1916,  the  People's  State  Bank 
of  Longvlew,  Tex.,  a  banking  corporation, 
with  the  Lion  Bonding  &  Surety  Company,  a 
corporation,  as  surety,  executed  a  bond  in 
the  sum  of  $25,000,  payable  to  the  county 
Judge  of  Gregg  county  and  his  successors  In 
office,  the  conditions  being  as  follows: 

"The  condition  of  the  foregoing  obligation  is 
to  the  effect  that,  whereas,  the  aforesaid  bank 
has  been  designated  as  a  depository  for  cer- 
tain funds  and  moneys  belonging  to  the  obligee: 

"Now,  therefore,  the  condition  of  this  obliga- 
tion Is  to  the  effect  that  if  the  said  bank  shall 
during  the  term  commeudng  at  9  o'clock  a.  m. 
on  the  18th  day  of  June,  1916,  promptly  pay 
over  on  proper  legal  order  such  sums  as  shall 
have  been  deposited  with  it  under  the  bond  as 
the  designated  depository  aforesaid,  together 
with  the  amount  of  interest  which  it  has  con- 
tracted to  any  thereon,  then  this  obligation  shall 
be  void,  otherwise  to  be  and  remain  in  full  force 
and  virtue:  Provided,  however,  and  this  bond 
is  issued  by  the  surety  on  the  following  express 
conditions,  to  wit: 

"(1)  That  if  at  any  time  during  the  currency 
of  this  bond  the  obligee  shall  hold  any  other 
security  on-  account  of  its  funds  deposited  with 
said  bank,  such  security  shall  not  be  released 
without  notice  to  and  the  consent  of  the  surety 
hereon,  and  if  the  said  obligee  shall,  without  the 
knowledge  or  consent  of  the  said  surety,  release 
any  such  security,  then  this  bond  shall  there- 
upon become  absolutely  null  and  void. 

"02)  That  if  at  any  time  during  the  currency 
of  this  bond  the  amount  on  deposit  with  the  said 
bank  to  the  credit  of  the  obligee  shall  exceed  the 
amount  of  this  bond  and  the  obligee  fail  to  re- 
quire the  giving  of  additional  security,  the  lia- 


bility of  the  surety  thereon  In  the  event  of  loM 
shall  be  limited  to  such  proportion  of  the  total 
loss  as  the  penalty  of  this  bond  bears  to  the  total 
sun  then  <m  deposit. 

"(3)  That  the  surety  hereon  shall  be  liable 
hereunder  for  only  such  proportion  of  the  total 
loss  sustained  as  the  peuAlty  of  this  bond  shall 
bear  to  the  total  penalties  of  all  bonds  and  secu- 
rities furnished  to  the  obligee,  and  in  no  event 
shall  the  surety  hereon  be  liable  hereunder  in 
any  sum  in  excess  of  the  penalty  of  this  bond." 

The  county  Judge  brought  this  suit  against 
the  principal  and  the  surety  on  the  bond  to 
recover  the  amount  of  the  penalty  of  the 
bond.  The  petition,  after  describing  the 
bond,  alleges: 

"Plaintiff  would  further  show  that  the  said 
People's  State  Bank  had  been  designated  under 
the  terms  of  the  law  as  a  depository  for  certain 
funds  and  moneys  belonging  to  the  county  of 
Gregg,  state  of  Texas,  and  that  there  had  been 
deposited  in  said  People's  State  Bank  the  sum 
of  $25,000  which  was  to  the  credit  of  said  Gregg 
countjT  as  money  received  for  the  sale  of  bonds 
to  build  good  roads  in  Gregg  county,  Tex.,  and 
that  there  was  in  the  hands  of  said  bank  said 
sum  of  money  so  deposited,  and  that  the  above- 
described  bond  was  given  by  the  said  People's 
State  Bank  to  secure  to  said  Gregg  county  the 
al)ove  $25,000,  which  was  known  and  designated 
as  the  special  road  and  bridge  fund,  and  which 
said  money  had  been  deposited  on  or  Hbont  the 
16th  day  of  June,  1916.  And  plaintiff  would 
further  show  that  on  the  16th  day  of  August, 
1916,  there  was  a  legal  demand  made  by  the 
proper  county  authorities  upon  said  bank  for 
said  sum  of  money,  to  wit,  $25,000,  and  that  the 
bank  failed  and  refused  to  turn  over  said  mon- 
ey or  any  part  thereof,  and  still  fails  and  refus- 
es to  turn  over  said  money,  and  that  your  plain- 
tiff has  been  advised  and  charges  tne  fact  to 
be  true  that  said  People's  State  Bank  on  or 
about  said  date  closed  its  doors,  suspended  busi- 
ness, and  that  said  bank,  with  all  of  its  posses- 
sions, property  and  belongings,  was  taken  over 
and  is  now  held  by  the  banking  commissioner  of 
Texas  under  the  laws  of  the  state  of  Texas. 
Said  People's  State  Bank  being  a  banking  corpo- 
ration, created  and  existing  under  the  laws  of 
the  state  of  Texas,  and  that  said  bank,  so  your 

ftetitioner  is  advised,  is  now  and  was  on  the  data 
ast  mentioned  insolvent  and  unable  to  meet  ita 
demands  in  the  due  course  of  business,  and  tbat 
by  reason  thereof  said  obligation  now  sued  upon 
becomes  due  and  suit  is  now  brought  upon  said 
bond  to  recover  said  $25,000,  and  at  the  time  of 
said  failure  of  the  bank  and  the  demand  made 
said  bond  was  in  full  force  and  effect." 

The  surety  company  answered  by  denial, 
and  specially  pleaded  as  follows: 

"Defendant  Lion  Bonding  &  Surety  Company 
denies  tbat  its  liability  if  any,  hereunder  is  in 
the  amount  of  the  penalty  of  the  bond  declared 
upon,  but  says  that  the  bond  declared  upon  con- 
tains the  following  provision:  'That  the  surety 
iicreon  shall  be  liable  hereunder  for  any  su<^ 
proportion  of  the  total  loss  sustained  as  the  pen- 
alties of  all  bonds  and  securities  furnished  to  tJie 
obligee,  and  in  no  event  shall  the  surety  hereon 
be  liable  hereunder  in  any  sum  in  excess  of  the 
penalty  of  this  bond.' 

"This  defendant  would  further  show  to  the 
court  that  before  and  at  the  time  of  the  default 
complained  of  there  was  andther  and  addition- 
al bond  and  security  furnished  to  the  obligee^ 
which  was  and  is  in  force  and  effect,  said  bond 
being  signed  by  the  People's  State  Bank,  the 
same  principal,  and  by  divers  individual  sureties, 
said  bond  being  in  the  penal  sum  of  $50,000, 
same  being  set  out  verbatim  in  tihis  defendant'* 
foregoing  special  exception  No.  2,  to  which  ref- 
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erence  is  hereby  made.  Ttris  defendant  says 
that  tinder  the  terms  of  the  fore^oine  provision 
and  Tinder  the  terms  of  the  additional  bond  this 
defendant's  liability,  if  any,  is  limited  to  only 
such  proportion  of  the  total  loss  sustained  under 
this  bond  as  the  penalties  of  this  bond  bear 
to  the  total  penalties  of  both  bonds,  which  is  as 
$25,000  is  to  $75,000,  and  that,  accordingly,  this 
defendant's  liability,  if  any,  under  said  bond 
is  not  in  excess  of  $8,333.33." 

The  plaintiff  by  supplemental  petition 
pleaded,  as  material  now  to  state: 

"That  so  much  of  the  answer  of  the  defendant 
which  seeks  to  set  up  and  allege  that  they  are 
cosureties  with  other  bondsmen  who  had  given 
additional  bonds  this  plaintiff  would  specially 
deny  that  there  were  any  other  bonds  cevering 
this  special  fund,  but  that  the  bond  upon  which 
suit  is  declared  in  this  case  was  given  by  the 
defendant  for  a  special  purpose  and  on  a  special 
fund,  which  was  not  covered  by  any  other  bond 
and  was  and  is  a  common-law  obligation  and  not 

g'ven  by  the  said  bank  under  the  depository 
w  of  the  state  of  Texas.  Plaintiff  would  fur- 
ther allege  and  show  that  on  the  10th  day  of 
February,  1915,  the  People's  State  Bank  did 
make  application  to  the  commissioners'  court  of 
Gregg  county  to  become  the  depository_  of  the 
common  funds  of  Gregg  county,  including  the 
school  money,  and  that  the  commissioners'  court 
did  declare  and  award  the  said  bank  a  contract 
for  the  deposit  of  the  common  funds  and  school 
money,  and  on  said  date,  which  was  the  time 
fixed  by  law  for  the  deposit  of  county  funds  in 
banks,  did  deposit  said  funds  with  said  bank, 
and  to  protect  said  common  fund  the  said  bank 
did  execute  a  bond  on  last  aforesaid  date  for  the 
sum  of  $50,000,  which  was  signed  by  various 
and  sundry  citizens  of  Longview,  Gregg  county, 
Tex.,  and  which  was  approved  by  the  said  com- 
missioners' court,  and  that  in  pursuance  of  said 
bond  the  common  fund  and  school  funds  were 
deposited  in  said  bank." 

It  appears  that  the  People's  State  Bank  of 
longvlew  was  designated  by  the  commission- 
ers' court  of  Gregg  county  a»  the  depository 
of  the  funds  belonging  to  such  county  for  a 
term  of  two  years  from  February  9,  1916. 
On  February  10,  1915,  the  bank  executed  a 
bond  as  such  depository  in  the  sum  of  $50,- 
000,  with  certain  Indlvlduflls  signing  the 
same  as  sureties.  The  condition  of  that  bond 
is: 

"That  the  People's  State  Bank  of  Longview, 
Tex.,  shall  faithfully  perform  all  of  the  duties 
and  obligations  devolving  by  law  upon  said  de- 
pository, and  shall  pay  upon  presentation  all 
checks  drawn  upon  said  depository  by  the  coun- 
ty treasurer  of  the  county,  and  shall  faithfully 
keep  and  account  for  according  to  law  all  the 
fund  of  said  county." 

At  the  time  of  the  designation  of  the  bank 
as  depository,  and  at  the  time  of  the  execu- 
tion of  the  bond  mentioned,  the  county  funds 
consisted  of  the  commcMi  funds  and  school 
funds  of  the  county.  In  Mardi,  1915,  there 
was  an  election  held  in  Gregg  county  for 
good  roads  bonds,  and  by  that  election  the 
people  voted  upon  themselves  a  bond  is- 
sue of  $300,000  to  build  good  roads.  The 
bonds  were  issued  about  the  1st  of  June, 
1915,  and  the  purchase  money  of  the  sale 
of  the  bonds  came  Into  the  county  treasury 
of  Gregg  county.  The  People's  State  Bank 
presented  to  the  court  a  written  application 
as  follows: 


"That  this  bank  be  relieved  from  services  as 
county  depository  under  its  present  contract 
with  the  county  of  Gregg  for  such  portion  of  the 
particular  funds  arising  from  the  sale  of  the 
$300,000  issue  of  good  roads  bonds  recently 
voted  by  the  county  as  shall  exceed  the  amount 
of  $69,935.20,  the  bank  agreeing  to  give  bond 
for  the  amount,  desiring,  to  serve  aa  depository 
for  such  amount  under  its  present  contract  with 
the  said  county  as  its  depository." 

On  June  16, 1915,  the  commlssimieiB'  court 
entered  an  order  respecting  the  said  applica- 
tion of  the  bank  as  follows: 

"It  is  therefore  ordered,  adjudged  and  de- 
creed by  the  court  that  said  application  be  and 
is  hereby  granted,  and  the  said  depository,  the 
People's  State  Bank  of  Longview,  is  i«^eved 
of  said  deposit  from  the  sale  of  said  tionds  to 
the  extent  of  said  $225,000,  and  the  bank  will 
receive  the  sum  of  $i69,935.20  of  the  money  aris- 
ing from  the  sale  of  said  bonds,  and  is  hereby 
ordered  to  give  a  new  and  additional  bond  in 
terms  of  the  law  in  the  amount  of  said  addition- 
al deposit  of  $69,935.20  in  some  responsible 
guarantee  insurance  company,  and  further  that 
said  application  of  said  bank  to  be  relieved  of 
said  deposit  be  recorded  in  the  minute*  of  this 
court" 

In  pursuance  of  this  order  the  Pet^le's 
State  Bank,  with  the  Uoo  Bonding  &  Surety 
Company  as  surety,  executed  a  bond  in  the 
sum  of  $35,000,  and  also  executed  another 
bond  in  the  same  amount  with  another  and 
different  company  as  surety  thereon.  Tbese 
bonds  were  approved  and  filed.  Some  time 
subsequent  to  the  issuance  and  approval  of 
these  two  bonds  the  $69,935.20  of  the  good 
roads  fund  was  reduced  by  expenditure  to 
$24,614.98;  pd  on  June  18,  1916,  the  said 
bank  executed  the  bond  wldch  is  here  sued 
upon,  and  the  same  was  approved  on  July  11. 
1916,  and  the  two  other  bonds  mentioned 
were  canceled  by  the  commissioners'  court 
The  proof  showed  that  the  bank  when  it  fail- 
ed owed  the  county  $67,348.47,  composed  of 
the  following  items:  $30,450.88  of  general 
funds;  $24,614.93  of  good  roads  fund;  $12,- 
282.66  of  various  school  funds. 

The  commissioner  of  Insuranoe  and  bank- 
ing approved  the  total  dlalm  of  the  county 
as  a  general  creditor's  claim  against  the 
bank.  The  proof  shows  that  the  said  l>ank 
lis  Insolvent.  The  testimony  of  the  local 
agents  of  the  surety  company  is  to  the  effect 
that  in  the  circumstances  surroondlng  tlie 
making  of  the  bond  sued  on  it  was  the  un- 
derstanding that: 

"This  bond  was  to  covw  the  good  roads  bond 
issue,  or  rather  the  money  arising  from  the  good 
roads  bond  issue;  and  my  understanding  was 
that  this  bond  was  the  oiut  bond  to  cover  the 
road  fund." 

The  case  was  tried  before  the  court  with- 
out a  jury,  and  a  judgment  was  entered  in 
favor  of  the  plaintiff  for  $8,204.67.  The 
plaintiff  appeals. 

J.  H.  McHaney,  £.  M.  Bramlette,  and  F. 
J.  McCord,  all  of  Longview,  for  appellant 
Thomas,  Milam  te  Touchstone,  of  DaUas,  for 

appellees. 

LEVT,  J.  (after  stating  the  facts  as  above). 
The  trial  court  construed  the  Ixmd  sued  on 
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as  limiting  tbe  UaMUty  of  the  surety  com- 
pany to  that  proportion  of  tbe  good  roads 
money  lost  through  default  of  the  bank 
which  the  penal  sum  mentioned  In  the  bond 
bears  to  tbe  total  amoant  of  all  tbe  bonda 
and  securities  furnished  by  the  bank  as  de- 
pository. And  the  appellant  Insists  that  the 
court  erred  In  so  construing  the  bond  and  In 
not  awarding  a  recovery  against  the  aurety 
comi)any  for  the  entire  amount  of  good  roads 
money  on  deposit  in  the  bank.  The  bond  re- 
cites that  ttie  People's  State  Bank  "has  been 
designated  as  a  depository  for  certain  funds 
and  moneys  belonging  to  the  obligee,"  and  is 
conditioned  that  the  said  bank — 
"promptly  pay  orer  on  proper  legal  order  8u«di 
sums  as  sbaU  bare  been  deposited  with  it  under 
the  bond  as  the  designated  depository  aforesaid, 
together  with  the  amount  of  interest  which  it 
has  contracted  to  any  thereon." 

[1]  According  to  the  language  of  the  bond 
the  substantial  ^igagement  of  the  surety 
company  is,  in  the  event  of  the  default  of  the 
bank,  to  repay  to  the  county  "such  sums  as 
shall  have  been  deposited  with  it  [the  bank] 
under  the  bond  as  the  designated  depository 
aforesaid."  Tbe  liability  Is  thus  limited  to 
such  moneys  as  shall  have  been  deposited 
with  the  bank  "under  the  bond  as  the  designat- 
ed depository  aforesaid."  By  the  word  "afore- 
said" reference  is  plainly  made  to  the  previ- 
ous recital  that  the  bank  has  been  designated 
as  a  depository  for  "certain  funds  and  mon- 
eys belonging  to  the  obligee."  These  are  the 
determlnattre  words  of  the  contract;  and  as 
the  words  "certain  funds  and  moneys,"  and 
"such  sums"  thereof  "as  shall  have  been  de- 
posited with  it  [the  bank]  under  the  bond  as 
the  designated  depository  aforesaid"  have 
reference  to  independent  circumstances,  it 
may  not  be  said  from  the  face  of  the  bond 
itself  that  the  surety  company  undertook  at 
all  events  to  repay  any  and  all  funds  of  tbe 
county  that  may  be  lost  by  the  default  of 
the  bank.  Thus  the  subject-matter  of  the 
contract  and  the  main  purpose  of  and  the 
circumstances  that  led  up  to  its  execution  are 
material  to  the  ascertainment  of  the  inten- 
tion of  the  parties  and  the  meaning  of  the 
terms  they  used  and  the  scope  thereof.  It  is 
the  familiar  rule  of  construction  that,  in  or- 
der to  arrive  at  the  intention  of  the  parties, 
the  contract  Itself  must  be  read  in  the  Ugbt 
of  the  circumstances  under  which  It  Is  en- 
tered into.  Indefinite  terms  employed  in  the 
contract,  as  here,  may  be  thus  explained  or 
restricted  as  to  their  meaning  and  applica- 
tion, and  the  contract  may  be  so  construed  as 
to  give  it  such  effect,  and  none  other,  as  the 
parties  Intended  at  the  time  It  was  made. 

[2]  Looking  to  the  circumstances  giving 
rise  to  the  execution  of  the  bond  in  suit  it 
appears  that  the  Pet^le's  State  Bank  made 
application  to  the  commissioners'  court  to  be 
relieved,  for  reasons  given,  of  being  responsi- 
ble as  a  depository  of  the  county  for — 
"the  partieolar  f mids  arising  from  tbe  sale  of  the 
$300,000  issue  of  good  roads  bonds  recently 
voted  by  the  county  as  shall  exceed  tbe  amount 
of  $69,d35J20,  the  bank  agreeing  to  give  boi^ 


for  tbe  amount,  desiring  t6  serve  as  depository 
for  such  amount  under  its  present  contract  wi^ 
tbe  county  as  its  depository." 

The  commissioners'  court  granted  the  ap- 
plication, and  by  order  directed  tbe  bank 
"to  give  a  new  bond  and  an  additional  bond 
in  terms  of  the  law  in  the  amount  of  said 
additional  deposit  of  $68,935.20  in  some  re- 
sponsible guarantee  insurance  company."  It 
was  In  compliance  with  this  order  of  the 
commissioners'  court  requiring  the  bank  to 
give  a  new  bond  and  an  additional  bond 
"in  the  amount  of  said  additional  deposit  of 
$69,835.20"  that  the  bank  undertook  to  ex- 
ecute a  bond  to  cover  such  "additional  d&i 
posit"  with  "some  responsible  guarantee  in- 
surance company"  as  surety.  As  a  fact,  It 
appears,  the  bank,  In  immediate  compliance 
with  this  order,  executed  two  bonds — each  in 
the  penal  ,eum  of  $35,000,  and  each  with  a 
distinct  and  separate  surety  company  as 
surety.  By  proper  expenditure  on  the  part 
of  the  county  the  $69,935.20  was  subsequently 
reduced  to  $24,614.93.  And  the  Instant  bond 
In  the  sum  of  $25,000  was  then  given  by  the 
l>ank  and  accepted  by  tbe  county,  and  the  two 
former  bonds  were  canceled.  The  recital  in 
the  bond  In  suit  that  the  People's  State 
Bank  "has  been  designated  as  a  depository 
for  certain  funds  and  moneys  belonging  to 
the  obligee"  manifestly  has  reference  by  In- 
tentl<m  of  the  parties  to  this  order  of  the 
commissioners'  court  requiring  a  new  bond 
and  an  additional  bond.  And  In  the  light 
of  the  application  of  the  bank  and  the  order 
of  the  commissioners'  court  in  respect  to  it, 
the  Intention  would  clearly  appear  to  have 
the  bond  apply  to,  cover,  and  secure  only  the. 
good  roads  money.  For  the  application  of 
the  bank  asks  to  be  reeved  of,  and  offers  to 
give  bond  for,  such  portion  "of  the  particu- 
lar funds"  arising  from  the  sale  of  the  good 
roads  bonds  as  shall  exceed  $69,935.20,  and 
the  order  of  the  commissioners'  court  defi- 
nitely required  such  new  and  additional  to  be 
"in  the  amount  of  such  additional  deposit 
of  $69,935.20,"  meaning  good  roads  money. 
Consequently  It  Is  believed  that  the  words  of 
the  bond,  "certain  funds  and'moneys,"  were  In- 
tended to  refer  to  and  describe  only  the  good 
roads  money  as  a  limitation  of  the  source  or 
amount  of  money  on  deposit,  and  that  the 
words  "such  sums  as  shall  have  been  deposit- 
ed with  it  [the  bank]  under  the  bond  as  the 
designated  depository  aforesaid"  were  intend- 
ed to  mean  and  have  application  only  to  the 
good  roads  money.  In  this  construction  of 
the  bond,  as  by  Intention  of  the  parties  that 
the  bonds  covers  and  secures  only  tbe  good 
roads  money  on  deposit  In  the  bank  under 
the  bond,  the  question  remains  only  of  wheth- 
er or  not  the  court  correctly  awarded  a  re- 
covery against  the  surety  for  only  $8,204.97 
Instead  of  the  whole  amount  of  $24,614.93. 

[3]  The  bond  contains  the  following  pro- 
viso: 

"The  surety  hereon  shall  be  liable  hereunder 
for  only. such  proportion  of  the  total  loss  sus- 
tained as  tbe  penalty  of  this  bond  sball  bear  to 
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the  total  penalties  of  all  bonds  and  sonirities 
famished  to  the  obligee,  and  in  no  event  shall 
the  surety  hereon  be  liable  hereunder  in  any  sum 
in  excess  of  the  penalty  of  this  bond." 

The  evidence  Is  without  dispute  that  the 
bank  as  a  depository  exe<mted  a  general  bond 
to  appellant  in  the  sum  of  $50,000,  in  terms 
of  the  statute,  covering  "all  the  funds  of 
said  county,"  and  that  this  bond  is  In  force 
and  effect  The  language  of  the  proviso  la 
plain  and  unequivocal,  and  con  bear  but  one 
constructlou.  It  shows  a  contractual  arrange- 
ment between  the  surety  and  the  obligee  lim- 
iting the  liability  of  the  surety,  In  the  event 
of  the  default  of  the  principal  bank,  to  such 
proportion  of  the  total  loss  sustained  by  the 
obligee  as  the  penalty  named  In  the  bond 
bears  to  the  total  amount  of  all  bonds  fur- 
nished by  the  principal  bank  to  the  obligee. 
And  the  bond  is  not  by  its  terms  a  statutory 
bond  of  a  county  depositor.  It  is  purely  a 
common-law  obligation.  The  bond  being  a 
common-law  obligation,  and  not  a  statutory 
bond.  It  may  not  be  said.  It  Is  believed,  that 
the  surety  company  did  not  have  the  legal 
right  to  make  a  valid  and  enforceable  con- 
tractual stipulation,  as  here,  between  it  and 
the  obligee,  limiting  its  liability,  in  the  event 
of  the  default  of  the  bank,  to  a  fractional 
part  of  the  total  loss  due  to  the  default  of 
the  bank. 

It  is  concluded  that  the  trial  court  did  not 
err  in  the  Judgment  rendered,  and  that  said 
judgment  should  be  affirmed,  and  It  Is  accord- 
ingly so  ordered. 


SATLES  et  al.  v.  CITY  OF  ABILENE. 
(No.  8742.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

June  2,  1017.     On  Motion  for  Rehear- 

mg,  July  2,  1917.) 

1.  Municipal  Cospobations  *=»288(2)— Pub- 
lic Impbovesients  —  Streets  —  Poweb  to 
CoNTBACT  Indebtedness. 

Const,  art.  11,  (  5,  providing  that  no  debt 
shall  ever  be  created  by  any  city  unless  at  the 
same  time  provision  be  made  to  assess  and  col- 
lect annually  a  suflBcient  sum  to  pay  tlie  interest 
thereon  and  create  a  sinking  fund  of  at  least 
2  per  cent,  thereon,  and  Abilene  Charter,  art.  4, 
§  4,  to  the  same  effect,  do  not  prohibit  the  city's 
contracting  for  repairs  to  or  for  permanent  im- 
provements of  streets,  the  same  to  be  paid  fur  at 
completion  out  of  the  available  funds  then  on 
band. 

(Ed.  Note.— For  other  cases,   see  Municipal 
Corporations,  Cent.  Dig.  f{  759,  761.] 

2.  Municipal  Corporations  €=»993(2)— Re- 
STHAiNiNG  Improvements— HiOHT  to  Reme- 
dy—Damages— Necessity. 

To  enable  property  owners  to  enjoin  per- 
formance of  an  alleged  illegal  contract  of  the 
city  for  paving  a  street,  they  must  show  that  the 
performance  would  injuriously  affect  them,  and 
that  they  have  no  adequate  protection  at  law. 

[Ed.   Note. — For   other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  {  2159.] 


On  Motion  for  B«hearing. 

3.  MUNICIPAI,  COBPORATIONB  «=»1000(5>— BE- 
BTBAIRINO  IMPBOVEMENTS— PLKADIKTO — ^DAM- 
AGES—NbCESSITT. 

In  suit  to  enjoin  street  paving  by  city,  the 
taxpayers'  allegation  that  the  cost  to  the  city, 
which  is  in  truth  and  in  fact  a  cost  to  the  tax- 
payers, of  the  contemplated  paving,  would  be  a 
certain  amount,  is  not  subject  to  the  necessaiy 
construction  that  the  taxes  of  the  petitioners 
would  be  increased,  and  the  bill  ia  therefore  in- 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  2170,  2171.] 

4.  Municipal  Corporations  «=9993(2)  —  Re- 

STBAININO   IMFROVBMENTB— RiOBT  TO   REMK- 
DT— DaKAOES. 

In  property  owner's  suit  to  reetrain  paving 
of  street  and  alley  intersections  by  the  city  at 
the  cost  of  the  city,  it  is  immaterial  that  after 
the  whole  improvement,  which  included  par- 
ing between  the  streets,  was  consummated,  the 
petitioners  would  be  charged  with  the  cost  there- 
for. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporaaons,  Cent.  Dig.  §  2159.] 

Appeal  from  District  Court,  Taylor  Goonty; 
Joe  Burkett,  Judge. 

Injunction  by  Hattle  Sayles  and  others 
against  the  City  of  AbUene.  Prom  an  order 
dissolving  the  temporary  injunction,  plain- 
tiffs appeal.  Affirmed.  On  motion  for  re- 
hearing.   Motion  overruled. 

Sayles  &  Sayles,  of  Abilene,  for  ai>peUant& 
Hickman  &  Whltten,  of  Abilene,  for  appellee. 

BUCK,  J.  This  Is  a  suit  to  enjoin  the  city 
of  AbUene  from  performing  a  pavement  con- 
tract Plaintiffs  alleged  that  they  were  the 
owners  of  140  feet  abutting  on  the  section  of 
the  street  sought  to  be  paved  by  the  dtj,  and 
that  under  the  resolution  and  ordinanoe  pro- 
viding for  such  pavement,  and  under  the  cus- 
tom prevailing  In  said  dty  of  Abilene  with 
reference  to  paving,  it  was  Intended  and  con- 
templated that  the  intersections  of  ttie  street 
planned  to  be  paved  with  another  stzeet  and 
an  alley  should  be  paid  for  by  the  city ;  that 
such  paving  constituted  a  permanent  Improve- 
ment and  that  the  dty  had  no  fnnds  with 
which  to  pay  for  such  Improvements,  and  had 
not  by  ordinance  or  otherwise,  provided  for 
the  payment  of  the  Indebtedness  thus  to  be 
created;  that  under  the  statutes  and  the 
Coitstitutlon  of  the  state,  and  under  the 
special  charter  granted  by  the  Legislature,  the 
dty  could  not  lawfully  create  a  debt  for  sach 
purposes  without  having  flrst  provided  for 
the  payment  thereof. 

Defendant  answered  t>y  general  demurrer 
and  spedal  exceptions,  by  general  denial,  and 
by  the  spedal  denial  of  the  allegation  of  the 
plaintiff  that  It  was  proposing  or  contemplat- 
ing the  creation  of  a  debt,  and  alleged  that 
the  payment  for  such  portion  of  the  improve- 
ment as  the  dty  had  promised  to  pay  tor  and 
was  contemplating  paying  for  was  to  be 
made  In  cash  immediately  upon  the  comple- 
tion of  the  worit,  and  that  the  dty  had  ample 
funds  out  of  which  sudi  imyment  could  be 
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lawfully  and  propeilj  made.  An  appeal  was 
taken  by  plaintiffs  from  an  order  of  tbe  court 
dissolving  the  temporary  injunction  tbereto> 
fore  granted. 

Briefly,  giving  fnll  ^ect,  as  it  is  oar  duty 
to  do,  to  tlie  testimony  in  favor  of  the  Judg- 
ment, tbe  evidence  shows  that  the  fiscal  year 
of  191ft-17  began  May  1,  1916,  at  12:01  a.  m.; 
that  the  total  assessed  valuation  of  all  prop- 
erty within  the  limits  of  the  city  of  Abilene 
WM  |!6,000.000;  that  the  city  by  its  charter 
Is  authorh^ed  to  levy  and  collect  for  all  pur- 
poses a  tax  not  to  exceed  $1.60  on  every  |100 
assessed  valuation;  that  It  is  authorized  to 
levy  and  collect  a  tax  not  to  exceed  25  cents 
<m  the  $100  valuati<»)  for  the  purpose  of  mak- 
ing permanent  street  improvements  and  In 
providing  for  the  Interest  and  sinking  funds 
of  the  bonds  of  said  city  for  such  purposes; 
that  by  ordinance  the  city  had  levied  a  tax 
for  all  purposes  of  $1.41  <m  each  $100  valua- 
tion, out  of  which  it  had  provided  40  cents  for 
current  expenses,  15  cents  for  the  support 
and  maintenance  of  the  roads,  streets,  and 
bridges  within  the  city  limits,  and  10  cents 
for  tbe  permanent  improvement  of  tbe  streets 
and  highways  within  said  city.  It.  was 
also  authorized  to  levy  and  collect  a  poll  tax 
of  $1  upon  each  citizen  not  exempt  therefrom 
for  said  last-named  purpose.  By  resolution 
dated  January  11,  1017,  the  boand  of  commls- 
eioners  of  said  city  had  provided  for  tbe  pav- 
ing of  North  Second  street  from  the  east  line 
of  Walnut  street  to  tbe  east  line  of  Plue 
street  with  asphalt  macadam,  the  cost  of  tbe 
paving  of  the  intersections,  one  street  and 
one  alley,  to  be  pa)<I  for  by  the  city,  the 
balance  to  be  adjudged  against  the  abutting 
proi)erty  owners.  The  payment  by  tbe  city 
for  said  paving  was  to  be  made  on  estimates 
furnished  by  tbe  city  engineer,  15  per  cent. 
of  each  estimate  to  be  held  back  until  tbe 
completion  of  the  work  and  its  acceptance  by 
tbe  city.  By  resolution  of  same  date  the 
city  adopted  the  spcciflcations  prei)arcd  by 
the  city  engineer  and  ordered  advertisements 
for  sealed  bids.  On  January  27,  1917,  the 
bid  of  W.  W.  Mlddleton  for  the  paving  at 
$1.18%  per  square  yard  was  accepted,  and  the 
contract  was  authorized.  On  the  same  date 
a  resolution  was  passed  providing  for  notice 
to  abutting  property  owners ;  the  date  of  the 
bearing  being  set  for  March  1,  1917.  Notice 
ander  this  resolution  was  given  petitioners 
January  29,.  1917,  Petition  for  injunction 
was  filed  February  10,  1917.  The  intersec- 
tions whicb  the  dty  a^eed  to  pave  measured 
540  square  yards,  at  the  agreed  price  amount- 
ing to  $639.90.  On  January  U,  1917,  there 
was  an  overdraft  against  tbe  permanent 
street  Improvement  fund  of  $5,615.59,  and 
there  was  an  outstanding  note  against  this 
fund  of  $1,187.  About  7  per  cent  of  tbe  1916 
taxes  remained  delinquent  at  the  time  of  the 
trial,  February  26,  1917.  A  note  for  $87.50 
was  payable  to  the  city  few  the  benefit  of  this 
fund.  At  the  time  of  tbe  trial  tbe  overdraft 
against  this  fund  had  been  reduced  by  the 


collection  of  taxes,  etc.,  to  $1,759.92.  As  to 
the  general  fund  for  the  payment  of  current 
expenses,  on  January  11,  1917,  there  was  an 
overdraft  of  approximately  $6,500.  Tbe 
balance  to  tbe  credit  of  this  fund  at  the  time 
of  the  trial  was  $7,397.31.  This  change  oc- 
curred by  reason  of  the  ejection  of  taxes, 
payment  of  fines,  etc.  There  were  two  per- 
manent improvement  bond  funds  to  take 
care  of  two  issues  of  bonds.  Each  showed  a 
balance  sufficient  to  take  care  of  the  interest 
and  sinking  fund  provided  for  in  the  is- 
suance of  tbe  bonds.  Tbe  delinquent  taxes 
due,  from  1911  to  1916,  inclusive,  amounted 
to  $1,090.08.  The  balance  on  band  January 
11,  1911,  to  the  credit  of  the  street  and 
bridge  fund,  by  which  term  the  funds  ap- 
propriated for  current  repairs  was  desig- 
nated, was  some  $1,160,  and  at  the  time  of 
the  trial  it  was  $7,727.W.  The  contract 
price  for  tbe  entire  paving  amounted  to  $2,- 
500,  of  which  Taylor  county  bad  agreed  to 
pay,  but  had  not  paid  at  tbe  time  of  the 
trial,  the  sum  of  $1,000.  This  amount,  when 
paid,  was  to  be  credited  to  tbe  permanent  im- 
provement fund. 

Though  we  have  recited  the  substance  of 
all  the  evidence  Introduced,  yet  we  are  (>f 
the  opinion  that  much  of  it  has  no  bearing 
upon  the  issues  presented  in  this  appeal. 
Plaintiff  lielow  alleged  that,  If  the  contract 
for  paving  was  permitted  to  be  performed, 
a  debt  would  be  created  to  pay  which  no 
provision  has  been  made  by  tbe  city  at  tbe 
time  of  tbe  maklngi  of  the  contract,  and  no 
tax  levied  or  fund  set  apart  for  that  purpose ; 
that  hence  such  debt  would  become  a  charge 
against  the  petitioners  and  the  other  tax- 
payers of  the  city  of  Abilene.  This  allegation 
seems  to  be  tbe  only  one  relied  upon  by 
plaintiffs  as  a  ground  for  invoking  the  equi- 
table powers  of  tbe  court  But  tbe  evidence 
fails  to  show  any  Immediate  intention,  or 
even  remote  purpose,  of  the  board  of  com.- 
mlssioners  of  the  city  of  Abilene  to  Increase 
the  rate  of  taxation  in  order  to  provide  funds 
with  which  to  pay  for  the  paving  for  which 
contract  bad  been  made ;  indeed,  the  record 
contains  no  evidence  to  support  this  allega- 
tion. In  fact  the  whole  trend  of  tbe  defend- 
ant's evidence  is  to  the  effect  that  no  such 
steps  would  be  made  necessary  by  reason  of 
the  contract  made  for  tbe  obligation  created. 
On  the  contrary,  it  was  attempted  to  bo 
shown,  and  we  are  not  prepared  to  say  that 
tbe  attempt  was  not  successful,  that  ample 
funds  were  available  for  this  purpose. 

[1]  The  Inhibition  in  article  11,  i  5,  of  tbe 
state  Constitution,  to  the  effect  that  "no  debt 
shall  ever  be  created  by  any  city  unless  at  tbe 
same  time  provision  be  made  to  assess  and 
collect  annually  a  sufficient  sum  to  pay  tbe 
Interest  thereon  and  creating  a  sinking  fund 
of  at  least  two  per  cent,  thereon,"  and  a  sim- 
ilar inhibition  in  article  4,  §  4,  of  the  charter 
of  Abilene,  do  not,  in  oor  c^lnlon,  prohibit 
a  city's  contracting  either  for  repairs  to  or 
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for  permanent  Improvements  of  Its  streets, 
the  same  to  be  paid  for  at  completion  out 
ot  available  funds  tben  on  hand. 

[2]  We  do  not  feel  justified  In  concluding 
that  the  commissioners  of  the  city  would 
not  be  authorized  to  pay  for  this  paving  out 
of  the  street  and  bridge  fund,  which  showed 
at  the  date  of  the  contract  to  have  avail- 
able funds  to  Its  credit  of  some  |1,150.  But, 
Irrespective  of  the  question  as  to  whether 
or  not  there  were  funds  available  at  the  time 
of  the  contract,  or  which  would  be  available 
upon  the  completion  of  the  work,  with  which 
to  pay  for  the  paving  covered  by  the  con- 
tract^  before  the  appellants  could  maintain 
their  suit  to  enjoin  the  performance  of  an 
alleged  Illegal  contract,  they  would  have  to 
show  that  the  performance  of  the  contract 
sought  to  be  enjoined  Injuriously  affected 
them,  and  that  they  had  no  adequate  protec- 
tion at  law.  Wood  v.  City  of  Victoria,  18  Tex. 
Civ.  App.  673,  46  8.  W.  284 ;  Altgelt  v.  City 
of  San  Antonio,  81  Tex.  436,  17  S.  W.  75, 
18  I*  K.  A.  383;  Waco  Water  ft  Light  Co. 
V.  City  of  Waco,  27  S.  W.  675.  This  they 
failed  to  do. 

For  the  reasons  given,  we  do  not  think 
plaintiffs  below  brought  themselves  within 
the  rule,  and  we  conclude  that  the  judgment 
of  the  trial  court  must  be  affirmed ;  and  It  Is 
so  ordered. 

On  Motion  for  Blearing. 

Our  attention  Is  called  to  an  evident  error 
In  our  original  opinion  in  the  statement  that: 

"The  contract  price  for  the  entire  paving 
amounted  to  $2,500,  of  which  Taylor  county  had 
agreed  to  pay,  but  bad  not  paid  at  the  time  of 
the  trial,  the  sum  of  $1,000." 

The  $2,500  charge  was  for  the  paving  of 
Pine  street,  while  the  charge  and  debt,  the 
Incurring  of  which  is  sought  to  be  enjoined 
In  this  suit,  is  for  the  paving  of  the  Inter- 
section of  North  Second  street  and  an  alley 
lying  between  Pine  street  and  Walnut  street. 
But  we  do  not  think  the  mistake  In  the  find- 
ing of  fact  noted  is  material  to  the  disposi- 
tion of  the  case,  and  we  refer  to  It  and  cor- 
rect it  merely  in  the  Interest  of  accuracy. 

We  do  not  now  take  the  position,  nor  did 
we  mean  to  be  so  understood  In  our  original 
opinion,  that  a  taxpayer  may  not  enjoin  the 
ofiScers  of  a  municipal  corporation  from  cre- 
ating a  debt  against  such  municipality,  with- 
out at  the  same  time  making  a  provision 
for  the  payment  thereof,  when  necessary,  by 
the  levying  of  a  tax  sufficient  to  pay  the  inter- 
est and  sinking  fund.  We  are  not  disposed 
to  question  the  soundness  of  the  opinion  In 
City  of  Austin  v.  McCall,  95  Tex.  565,  68 
S.  W.  791,  and  the  other  cases  cited  by  ap- 
pellant on  this  question.  In  the  McOnll  Case 
the  city  of  Austin  had  entered  into  a  con- 
tract by  ordinance  duly  passed  with  the 
Austin  Water,  Light  ft  Power  Company 
whereby  said  company  was  granted  the  priv- 
ilege to  tarnish  water  to  the  city  of  Austin 


for  a  period  of  20  years  at  a  speciiled  aimnal 
charge.  This  contract  was  carried  out  by 
both  parties  for  a  number  of  years,  when 
the  dty  of  Austin,  having  constructed  a  water 
and  light  plant  of  its  own,  refused  to  fur- 
ther comply  with  the  terms  of  the  contract 
theretofore  made.  Litigation  followed,  and 
Judgments  were  obtained  against  the  city  by 
the  water  company.  In  settlement  and  com- 
promise of  the  claims  reduced  to  judgment 
and  those  that  were  stlU  current,  the  city 
agreed  to  pay  to  the  water  company  $175,000 
tn  Installments  not  to  exceed  $25,000  i>er  an- 
num, to  be  applied:  (1)  To  the  extingul^- 
ment  of  the  Interest  for  each  year  od  the 
whole  sum  of  the  purchase  price,  judgments, 
and  claims  against  the  city;  (2)  to  the  pay- 
ment of  principal  and  Interest  of  the  Judg- 
ments and  claims  of  the  water  and  light  com- 
pany against  the  dty ;  and  (3)  to  the  paj-ment 
of  the  purchase  price  of  the  plant.  Jobn 
D.  McCaH,  a  citizen  and  taxpajrer  of  Austin, 
obtained  an  Injunction  enjoining  the  dty  of 
Austin  and  Its  mayor  and  coundl  from  mak- 
ing the  purchase  under  said  contract  It 
does  not  appear  from  the  opinion  of  the 
Supreme  Court,  nor  from  the  opinion  of  the 
Court  of  Civil  Appeals,  reported  in  67  S. 
W.  192,  whether  applicant  alleged  that  by 
means  of  this  purchase  his  taxes  would  be 
increased  or  not,  but  it  does  appear  that 
the  Indebtedness  thus  proposed  to  be  created 
would  extend  over  a  period  of  years,  and 
that  the  funds  available  for  this  purpose, 
under  the  dty's  charter  provisions,  were  not 
suffldent  to  pay  the  Interest  and  provide  the 
necessary  sinking  fund. 

[3]  The  case  at  bar  Is  materially  difiFerent 
In  this  respect,  in  that  It  Is  shown  that  it 
was  the  purpose  and  intention  of  the  dty 
of  Abilene  to  pay  for  this  paving  in  part 
during  its  progress  and  In  whole  upon  Its 
completion.  There  was  no  deferred  debt  con- 
templated or  necessitated.  Appellants,  while 
they  alleged  In  their  petition  that  they  were 
property  owning  taxpayers  In  the  dty  of 
Abilene,  did  not  allege,  as  we  Interpret  their 
petition,  that  the  taxes  on  their  property 
would  be  increased  by  reason  of  the  consum- 
mation of  the  contract  sought  to  be  enjoined. 
The  nearest  approadi  to  such  an  allegation 
Is  the  statement: 

"That  the  cost  to  the  defendant  city  (wbkh 
is  in  truth  and  in  fact  a  cost  to  its  taxpayers) 
of  the  contemplated  paying  of  North  Second 
street  for  the  approximate  540  square  yards  con- 
templated to  be  paid  for  by  defendant  dty  will 
be  souietbing  over  $600." 

We  do  not  think  this  averment  Is  subject  to 
the  necessary  construction  that  by  reason  of 
the  consummation  of  the  said  contract  the 
taxes  of  petitioners  would  be  increased,  nor 
do  we  think  the  evidence  sustains  such  a 
conduBlon. 

[4]  The  fact  that  appellants,  under  the 
ordinance  providing  for  the  paring  of  North 
Second  street,  would  have  assessed  against 
their  prop^^  abutting  on  said  street  the 
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charge  for  such  paving,  would  In  our  opinion 
be  immaterial  to  any  issue  presented  on  Uils 
appeaL  There  .was  no  effort  made  to  en- 
Join  the  city  from  making  the  general  eon- 
tract  as  to  the  paving  of  North  Second  street, 
but  only  as  to  this  intersection,  and  no  part 
of  the  cost  of  the  paving  of  the  intersection 
was  It  alleged  in  the  petition  was  contem- 
plated by  the  city  to  be  assessed  against 
appellants,  or  their  property.  They  own  no 
projierty  abutting  on  this  portion  of  the  street 
Involved.  It  may  be  that  the  real  objection 
to  the  consummation  of  the  paving  contract 
was  that,  as  an  incident  thereto,  a  charge 
would  be  made  against  the  property  of  ai)pel- 
lants  abutting  on  North  Second  street,  but 
only  so  much  of  such  general  contract  is  in- 
volved in  this  case  as  was  provided  for  in 
tbe  pavement  of  the  intersection,  and  only 
as  to  the  legality  of  this  portion  of  the  con- 
tract are  we  called  upon  or  authorized  to  de- 
termine. We  make  this  statement  in  view  of 
the  claim  urged  in  this  motion  that  appel- 
lants alleged  in  their  petition  that  a  charge 
would  be  made  against  their  property  abut- 
ting on  North  Second  street  for  the  paving  in 
front  thereof,  and  that  by  reason  of  such 
averment  they  disclosed  that  they  would  be 
injuriously  affected  by  the  consummation  of 
the  contract  sought  to  be  enjoined. 

Appellants  in  their  brief  cite  ns  to  the 
cases  of  Howard  v.  Smith,  SI  Tex.  8,  38  S. 
W.  15,  City  of  Austin  v.  Cahill,  99  Tex.  172, 
88  S.  W.  642,  88  S.  W.  552,  and  Pendle- 
ton V.  Fe^uson,  99  Tex.  296,  89  S.  W  758, 
as  authority  in  support  of  the  contention 
that,  inasmuch  as  tbe  improvement  here 
Involved  was  shown  by  the  testimony  of 
the  dty  engineer  to  be  in  the  nature  of  a 
permanent  improvement  of  the  street,  the  dty 
commissioners  of  Abilene  would  not  be  au- 
thorized to  use  any  portion  of  the  general 
fond,  or  any  part  of  the  street  and  bridge 
fund,  the  fund  for  current  repairs  of  streets 
and  bridges,  for  the  payment  of  the  paving  of 
this  intersection.  In  the  Howard  v.  Smith 
Case  the  contract  sought  to  be  enjoined  in- 
volved the  issuance  of  30-year  bonds,  and  no 
provision  was  made  for  the  interest  or  sink- 
ing fund.  Under  the  final  contract  between 
the  city  of  Corslcana  and  the  contractor, 
Howard,  it  was  agreed  that  Howard  would 
do  further  paving  in  tbe  city  of  Corslcana, 
and  that  the  city — 

"at  the  expiration  of  six  months  after  said  work 
is  completed  •  •  •  shall  issue  5  per  cent. 
30-year  bonds,  and  deliver  to  the  said  Howard  for 
the  amoont  then  due  the  said  Howard  by  notes 
or  in  cash  on  said  contract." 

One  Allyn,  at  the  foot  of  this  agreement, 
signed  the  following: 

"I  obligate  myself  that  the  above  agreement 
will  be  fiithfully  carried  out." 

Tbe  question  before  tbe  Supreme  Court 
was  as  to  the  validity  of  the  guaranty  of 
Allyn  that  the  city  of  Corslcana  would  carry 
ont  the  terms  of  its  agreement  to  issue  tbe 


bonds.    Such  certified  question  was  stated  in 
the  following  language : 

"Did  the  guaranty  of  the  contract  in  which 
the  dty  agreed  to  issue  its  bonds  in  payment  for 
street  improvements,  which  all  the  parties  then 
knew  it  had  no  legal  power  to  do,  bind  tbe 
guarantor  to  pay  the  debt  for  such  street  im- 
provements which  was  agreed  to  be  paid  in  such 
bonds  of  the  city?" 

The  Supreme  Court  answered  the  question 
in  the  negative,  and  any  language  used  or 
statements  contained  in  tbe  opinion  of  the 
Supreme  Court  in  answer  to  the  question 
certified  most  be  construed  in  tbe  light  of 
the  question  presented  to  said  court. 

The  Issue  in  City  of  Austin  v.  Cahill,  supra, 
was  also  presented  to  the  Supreme  Court  on 
certified  questions,  which  questions  involved 
the  issue  of  necessary  parties  to  a  mandamus 
proceeding  in  the  lower  court  to  enforce  pay- 
ment by  the  city  of  Austin  of  alleged  indebt- 
edness, partly  reduced  to  judgment,  claimed 
to  be  due  plaintiff  below  for  interest  accru- 
ing on  certain  water  and  light  bonds  issued 
by  the  city.  The  Supreme  Court  held  in  that 
case  that  tbe  legislative  intent,  as  shown  in 
the  charter  granted  to  the  city  of  Austin 
(Special  Laws  27th  Leg.  1st  Called  Sesa,  p. 
12,  c.  4)  was  to  provide  for  levy  to  pay  the 
refunding  bonds,  but  to  leave  power  in  the 
city  to  make  another  and  additional  levy  to 
pay  such  bonds  as  might  remain  unrefunded. 
In  the  course  of  the  opinion  it  Is  said : 

"It  may' be  true,  for  example,  that  it  is  gome- 
times  competent  in  administrative  matters,  no 
statutory  inhibition  existing,  to  apply  a  tax 
professedly  raised  for  one  purpose  to, some  other 
legitimate  purpose.  Long  v.  Richmond  County, 
76  N.  C.  273,  280.  But  this  can  give  no  sort 
of  warrant  to  divert  a  fund  arising  from  a  tax 
levied  by  8j>ecial  authority  from  tbe  Legislature, 
when  that  fund  is  made  part  of  a  contractual 
obligation  running  beneficially  to  a  particular 
class." 

From  a  review  of  this  opinion  it  is  evident 
to  our  mind  that  the  Supreme  Court  did  not 
hold  or  intend  to  hold  that  a  city  was  not 
authorized  to  pay  out  of  its  general  fund 
items  of  trivial  expense,  even  though  con- 
nected with  and  an  Incident  to  a  contract  in- 
volving a  street  improvement,  which  in  its 
nature  and  as  a  whole  might  properly  be 
termed  permanent,  when  it  did  not  appear 
that  the  vested  rtghts  of  any  bondholders  or 
creditors  would  be  injuriously  affected,  and 
it  further  failed  to  appear  that  the  moneys 
available  to  such  general  fund  .were  insuffi- 
cient to  pay  and  provide  for  the  current  ex- 
penses of  the'city  government,  and  also  pay 
such  item  of  special  expense. 

In  Pendleton  v.  Ferguson,  supra,  the  Su- 
preme Court  says: 

"We  think  that  the  holder  of  a  claim  against  a 
city  which  has  accrued  as  a  part  of  the  current 
expenses  of  a  particular  year  after  the  current 
expense  fund  of  that  year  has  been  exhausted 
becomes  a  general  creditor." 

In  Sherman  v.  Shobe,  94  Tex.  126,  68  S. 
W.  949,  86  Am.  St  Rep.  825,  it  is  held  that: 

"It  is  only  upon  the  snrplus  of  the  general 
revenues  of  a  county  that  remain  after  the  eur- 
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rent  expenses  have  been  paid  that  a  general 
creditor  has  a  claim." 

But,  as  before  stated,  there  Is  no  showing 
made  here  that  the  funds  to  the  credit  of  the 
general  fund  were  not  sufficient  to  pay  the 
current  expenses  for  that  fiscal  year,  and 
also  pay  for  this  paving.  By  the  terms  of 
Charter  of  the  City  of  Abilene,  c.  4,  i  40,  the 
board  of  (toinmlssloners  are  vested  with  the 
power  to  provide  by  ordinance  and  appropri- 
ate money  from  the  available  funds  of  said 
city  to  special  funds  for  special  purposes, 
and  to  make  the  same  dlsbursable  only  for 
certain  purposes.  There  is  nothing  In  the  rec- 
ord to  show  that  by  ordinance  said  board  had 
ever  so  limited  the  expenditures  of  the  funds 
to  the  credit  of  the  street  and  bridge  fund. 
So  much  of  the  ordinance  as  relates  to  this 
latter  fund  provides  that  the  board  of  com- 
missioners may  levy  and  collect  a  tax  of  15 
cents  on  each  $100  "for  the  support  and 
maintenance  of  the  roads,  streets,  and 
bridges  of  the  dty  of  Abilene."  We  think 
finder  this  authority  the  pavement  In  ques- 
tion might  properly  be  paid  for  out  of  sndi 
fund. 

The  motion  for  rehearing  Is  overruled. 


ST.  LOUIS  SOUTHWESTERN  BY.  CO.  OF 
TEXAS  V.  ROBERTS.    (No.  257.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
June  25, 1917.) 

1.  New  Trial  <s=>144— Misconduct  of  Jtjay 
—Evidence— Sufficiency. 

On  motion  for  a  new  trial,  evidence  held 
sufficient  to  show  that  jurors  improperly  dis- 
cussed that  plaintiff  would  have  to  pay  a  large 
attorney's  fee,  and  that  their  verdict  was  influ- 
enced thereby,  necessitatinc  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  298.] 

2.  New  Tbial  <g=344(3)  —  Abuse  of  Discre- 
tion—Evidence. 

Where,  on  a  motion  for  new  trial  for  miscon- 
duct of  jurors,  in  an  action  for  personal  injury, 
the  jurors  were  examined,  an3  their  testimony 
shows  that  it  was  discussed  among  them  that 
plaintiff's  attorney  would  get  a  large  fee,  and 
one  of  the  jurors  admitted  that  he  considered  it 
in  his  verdict,  It  was  an  abuse  of  discretion  of 
trial  court  to  overrule  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  If  82-84.] 

3.  Appeal  and  Erbob  ®=»978(3)— Abuse  of 
DiscBETioN— Review. 

Where  the  undisputed  evidence  showed  mis- 
•conduct  of  the  jurors  in  reaching  their  verdict. 
the  trial  court's  refusal  to  graht  a  new  trial 
is  an  abuse  of  discretion,  reviewable  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3870.] 

-4.  Masteb  and  Sebvant  iS=s>274(4)— Injubies 
TO  Section  Hand— Evidence— Admissibil- 
itt. 
In  a  section  hand's  suit  against  railroad  em- 
ployer for  injury  received  when   the  hand  car 
upon  which  he  was  riding  collided  with  a  cow 
en  the  track,  evidence  that  the  right  of  way  was 
not  fenced  was  admissible  for  the  purpose  of 
showing  that  foreman  might  have  anticipated 
that  cattle  would  be  upon  the  track,  and  that  a 


hand  car  running  at  a  high  rate  of  speed,  aa  al- 
leged, might  come  in  contact  with  catde. 

[Ed.  Note. — B\>r  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  044.} 

5.  Evidence  4s»471(17)  —  OFiinons — Reck- 
less Conduct. 

In  a  section  hand's  suit  against  a  railroad 
employer  for  injury  received  when  the  hand  car 
upon  which  he  was  riding  collided  with  a  cow, 
evidence  that  the  conduct  of  the  foreman  waa 
reckless,  etc.,  was  inadmissible. 

6.  Evidence  <S=»471(13)  —  OninoNa— Bodilt 
Condition. 

In  a  section  hand's  suit  against  railroad 
employer  for  injury  received  when  the  band  ear 
upon  which  he  was  riding  collided  with  a  cow 
on  Uie  track,  statements  to  the  eJBfect  that  bis 
injury  caused  him  suffering  and  pain,  and  that 
they  prevented  his  being  able  to  get  aronnd,  etc., 
were  not  admissiitle. 

[Ed.  Note. — For  other  cases,  see  Bridenoe, 
Cent  Dig.  §  2167.] 

7.  Evidence  <Ss>127(2)— Bks  Gbsia— Excla- 
mations OF  Pain. 

In  section  hand's  suit  against  railroad  em- 
ployer for  injury  received  when  the  hand  car 
upon  which  be  was  riding  collided  with  a  cow 
on  the  track,  his  exclamations  of  pain  and  suf- 
fering, whiph  were  explanatory  of  nis  condition, 
and  made  to  show  pain  and  suffering  at  the  very 
time,  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Ihridenee, 
Cent  Dig.  <  379.] 

Appeal  from  District  Court,  Angelina  Oonn- 
ty ;  L.  D.  Ouinn,  Judge. 

Suit  by  Jacic  Boberts,  by  next  friend. 
Zemeriah  Bobertd,  against  the  St.  Lonla 
Southwestern  Railway  Company  of  Texas. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded  for  a  new 
trial. 

Denma'n  &  Thomas,  of  Lufkln,  and  Marab 
&  Mcllwalne,  of  Tyler,  for  appellant.  8. 
H.  Townsend,  of  Lufkln,  for  appellee. 

HIGHI'OWER,  Jr.,  C.  J.  We  take  the  fol- 
lowing statement,  showing  the  nature  and  re- 
sult of  this  suit  from  the  brief  of  appellant, 
which  Is  conceded  t>y  appellee  to  be  correct 

"This  suit  was  instituted  by  appellee.  Jack 
Boberts,  by  his  next  friend,  Zemenah  Boberts, 
against  app^ant,  St  Louis  Southwestern  Bail- 
way  Company  of  Texas,  in  the  district  court 
of  Angelina  county,  to  recover  damages  for  pet^ 
sonal  injuries  received  by  him  while  a  laborer 
in  its  section  gang;  said  injuries  hating  beea 
occasioned  by  the  alleged  negligence  of  appellant 
in  permitting  a  band  car  upon  which  appellee 
was  riding  to  come  in  collision  with  a  cow  which 
got  upon  the  track  in  front  of  said  hand  car. 
The  trial  was  to  a  jury,  and,  in  keeping  witli 
the  verdict,  judgment  was  entered  against  appel- 
lant for  ?2,500." 

We  have  carefully  gone  over  the  record  in 
this  case,  and  we  have  concluded  that  appel- 
lant's eighth  assignment  of  error,  which  com- 
plains of  the  misconduct  on  tbe  part  of  the 
jury,  whUe  deliberating  upon  their  verdict, 
must  be  sustained,  and  the  Judgment  of  the 
trial  court  reversed,  and  the  cause  remanded. 
We  sliall  therefore  dispose  of  that  assign- 
ment In  the  beginning. 

Ttiia  assignment  complains.  In  substance^ 
that  the  }ary,  or  some  of  them,  before  a  ver- 
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diet  Iia4  been  readied,  dlscoBsed  and  con- 
sidered the  tact  that  plaintifTa  attorneys 
would  get  part  of  the  Judgment  that  might 
be  rendered  in  his  favor  against  appellant, 
and  that  the  Jury,  or  some  of,  them,  were 
Influenced  by  sucta  discussion,  and  caused 
to  render  a  verdict  In  ftivor  of  the  plaintiff 
for  a  larger  sum  than  they  would  have  ren- 
dered in  his  favor  had  not  the  question  of 
attorney's  fees  been  considered  and  discussed. 

In  order  to  a  proper  disposition  of  this 
assignment,  it  becomes  necessaty  to  here 
state  what  was  said  among  the  Jurors  on 
this  point,  while  deliberating  upon  their 
verdict;  and  In  view  of  the  state  of  the  au- 
thorities, dealing  with  questions  of  this  char- 
acter, as  we  now  find  them  to  be,  we  have 
deemed  it  proper  to  set  out  at  some  length 
what  this  misconduct  on  the  part  of  the  Jury 
was,  and.  In  doing  so,  we  take  appellee's 
statement  about  this  matter,  as  contained 
In  the  brief  of  bis  counsel.  Attadied  to  ap- 
pellant's motion  for  new  trial  were  the  affi- 
davits of  two  of  the  Jurors,  W.  W.  Stephens 
and  C!oke  Murphy,  and  both  of  these  Jurors 
also  testified  in  person  en  the  motion  for  new 
trial,  as  did  also  the  Juror  H.  W.  Day.  Ju- 
ror Stephens  testified  in  person,  substantially 
as  follows: 

*Q.  I  believe  you  were  one  of  the  Jurors  who 
sat  and  tried  the  case  of  Jack  Roberts  v.  The 
St  Louis  Southwestern  Railway  Company  of 
Texas?  A.  Tee,  sir.  Q.  Tried  at  this  term  of 
court,  and  on  or  about  the  2d  or  3d  day  of  No- 
vember of  this  year?  A.  Yes,  sir ;  I  don't 
remember  the  date,  but  I  was  a  Juror  In  that 
case.  Q.  I  will  ask  you  if,  wtdle  you  were  in 
the  jury  room  deliberating  upon  your  verdict, 
the  question  of  attorneys  of  the  plaintiffs — that 
is,  I  mean,  the  question  of  the  attorneys'  fees- 
were  discussed,  and  what  that  matter  discussed 
by  the  Jury  or  any  member  of  the  jury  was? 
A.  Yes,  sir;  I  think  some  of  them  spoke  about 
the  attorneys'  fees ;  I  am  sure  I  heard  that. 
Q.  "Do  yon  remember  what  was  said  as  to  what 
the  attorneys'  fees  would  be  ?  A.  Yes,  sir ;  I 
think  about  half,  some  of  them  stated— thought 
that  the  attorneys  would  get  about  half  of  the 
boy's  recovery.  Q.  Do  you  remember  the  name 
or  names  of  any  of  the  jurors  who  discussed 
that?  A.  No,  sir;  I  don't.  Q.  Do  you  know 
about  how  many  of  the  jurors  discussed  it?  A. 
Well,  several  of  them  spoke  about  it.  Q.  Now, 
I  will  ask  you  if  you  heard  the  jury,  or  any 
member  of  that  jury  discussing  the  question  of 
attorneys'  tees,  if  they  stated  the  boy  would 
get  half;  that  is,  the  plaintiff  would  get  half, 
and  the  attorneys  would  get  half— in  your  hear- 
ing, Mr.  Stephens,  was  that  discussed?  A.  I 
don't  remembier  all,  but  it  seems  that  something 
like  that  was  said.  Q.  I  will  ask  you  If  you 
heard  any  member  or  members  of  that  jury  dis- 
cuss any  question  of  any  attorneys'  fees  in  that 
case?  A.  Yes,  sir ;  I  beard  them  discuss  about 
the  attorneys  would  get  part  of  it,  they  supposed 
they  would,  but  I  could  not  tell  you  who  that 
was ;  several  of  them  were  discussing,  first  one 
and  another,  about  it.  Q.  I  wiU  ask  yon  if  any 
of  the  members  of  that  Jury  stated  how  much 
the  attorneys  would  get?  A.  Yes,  sir;  some 
of  them  put  it  down  at  $1,000.  Q.  I  mean  what 
the  attorneys  wonid  get,  Mr.  Stephens?  A. 
Well,  about  half— I  think  about  half— that's 
what  I  understood ;  some  said  he  would  get  half. 
Q.  That  the  attorneys  would  get  half  7  A.  Yes, 
BUi  that's  the  way  I  nnderstood  it  Q.  That 
was  the  understanding  of  the  jury?  A.  I  under- 
stood it  that  way.,   xes,  sir ;   I  am  Just  stating 


that  I  understood  it  that  way.  I  don't  know 
what  the  others  understood.  Q.  You  understood 
the  attorneys  would  get  about  half?  A.  Yes, 
sir.  Q.  I  will  ask  you  if  that  discussion  of  at- 
torneys' fees  by  some  members  of  that  Jury  had 
anything  to  do  with  you  in  rendering  mat  ver- 
dict in  favor  of  Jack  Roberts  and  against  the 
St  Louis  Southwestern  Railway  Company  of 
Texas  in  the  sum  of  $2,600?  A.  Yes,  sir; 
I  think  so.  I  believe  the  bo^  ought  to  hove  bad 
something,  but  I  didn't  thmk  ne  should  have 
that  much.  I  thought  the  boy  was  entitled  to 
something,  but  thought  that  was  more  than  he 
was  entitled  to.  Q.  If  that  question  of  attor- 
neys' fees  hadn't  been  discussed  at  all,  and 
hadn't  been  brought  up  by  any  members  of  the 
jury,  would  yon  nave  rendered  a  verdict  in  fa- 
vor of  Jack  Roberts  for  $2,500?  A.  No,  sir; 
I  don't  believe  I  would.  Q.  You  state,  then, 
that  that  question  or  discussion  influenced  you 
in  rendering  a  verdict  for  $2,600?  A.  Yes,  sir, 
to  a  certain  extent 

"CrosB-Bxamination  by  Appellee. 
"Q.  You  were  sworn  as  a  juror  before  you 
went  on  the  jury  to  try  this  case?  A.  Yes,  sir. 
Q.  You  were  swOrn  to  ti^  die  case  according  to 
the  law  and  evidence?  A.  Yes,  sir.  Q.  And 
that  is  the  way  you  did  try  the  case  the  best 
you  understood  it?  A.  Yes,  sir ;  of  course,  I 
agreed  to  the  verdict,  and  about  dividing  it  up. 
Q.  You  tried  the  case  according  to  the  law  and 
evidence  in  the  case  as  you  understood  it?  A. 
Yes,  sir;  but  that  of  course —  Q.  And  there 
was  no  evidence  offered  at  all  about  any  attor- 
neys' fees  in  the  case,  was  there?  A.  No,  sir; 
nothing  said  about  it  by  any  witness  in  the  case 
—just  mentioned  by  some  in  the  jury  room.  Q. 
You  never  heard  any  testimony  at  all  with  ref- 
erence to  that?  A.  No,  sir;  I  didn't  know  any- 
thing about  that — just  heard  some  of  them  dis- 
cussing It  in  the  jury  room.  Q.  Do  you  know 
who  approached  that  subject  or  brought  it  up? 
A.  No,  sir ;  I  don't.  Q.  Do  you  know— do  you 
remember  what  time  the  case  was  submitted  to 
you,  at  what  hour  you  went  to  the  jury  room  in 
the  case?  A.  It  was  about  night ;  I  tiiink  about 
night  I  think.  Q.  You  rendered  a  verdict  be- 
fore noon  on  the  next  day?  A.  Yes,  sir ;  I 
think  just  about  11  o'clock  the  next  day. 

"Redirect  by  Appellant 

"Q.  I  will  ask  if  there  was  any  other  discns- 
sion  at  all  among  any  members  <k  that  Jury  rel- 
ative to  any  other  matter,  other  than  the  evi- 
dence in  the  case?  A.  Yes,  sir;  they  discussed 
a  right  smart  about  first  one  thin^  and  then 
another;  about  the  boy  and  one  thmg  and  an- 
other. I  don't  know  what  all.  Q.  I  will  ask 
you  if  there  was  any  discussion  alMut  a  com- 
promise? A.  Yes,  sir;  I  heard  some  q>eak 
about  that-<-some  of  them  spoke  alxmt  that  be> 
ing  too  much,  and  some  said  the  lawyers  would 
compromise  it,  something  like  that;  I  don't  re- 
member just  what.  Q.  They  stated  if  yon 
would  give  him  that  much  the  lawyers  would 
compromise  it?  A.  Yes,  sir.  Mr.  Collins,  for 
the  plaintiff:  That  question  is  leading,  and  we 
object  to  it  Court:  Yea,  air;  I  would  not 
lead  him." 

At  this  point  the  Juror  Stephens  was 
shown  the  written  affidavit  which  he  had 
made,  and  which  was  attached  to  appellant's 
motion  for  new  trial,  and  the  lamination 
continued: 

"Q.  Is  that  your  signature?  A.  Yes,  sir;  it 
looks  like  mine.  Q.  Xou  swore  to  that  before 
me,  did  you  not?  A.  Yes,  sir;  I  think  so.  ^ 
At  that  time  you  read  it  over?  A.  No,  sir;  I 
didn't  read  it  Q.  Didn't  I  read  it  to  you?  A. 
I  believe,  so.  Q.  And  yon  signed  it?  A.  Yes, 
sir.  Q.  And  you  understood  at  that  time  the 
contents  of  that  matter — that  instrument?  A. 
I  don't  know  all  about  that    I  guess—    Q.  You 
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stated  in  there  that  yon  would  not  have  agreed 
to  the  verdict  of  $2,500  if  it  hadn't  been  for 
the  question  of  attorneys'  fees  influendne  you ; 
is  that  true?  Mr.  Feagin,  for  plaintiff:  We 
object  to  that  method  m  questioning  this  wit- 
ness, if  the  court  please.  Court:  Yon  might  let 
him  stand  aside  and  read  it  over,  and  use  some 
other  witness  now,  on  account  of  time.  Mr. 
JDenman,  for  the  defendant:  Well,  that  Is  all 
right ;  he  can  stand  aside  and  read  it  over  to 
himself,  and  we  will  use  Mr.  Day." 

Mr.  Day,  b^ng  called  to  the  stand,  tesU- 
fled: 

"Q.  What  is  yonr  name?  A.  A.  H.  W.  Day. 
Q.  Ton  were  one  of  the  jurors  who  tried  the 
case  of  Jack  Koberts  v.  St.  tiouis  Southwest- 
em  Railway  Company?  A.  Tes,  sir.  Q.  Tried 
at  this  term  of  court?  A.  I  was  one  of  the 
jurors.  Q.  Mr.  Day,  after  the  jury  went  to  the 
jury  room  to  deliberate  on  their  verdict,  I  will 
ask  you  if  any  discussion  came  up,  as  far  as 
you  know,  about  any  matter  that  was  not  be- 
fore you  in  evidence?  A.  Well,  it  wasn't  be- 
fore us  in  evidence.  No;  it  wasn't  before  us  in 
evidence,  and  it  was  about  what  the  boy  would 
get  If  it  was  compromised  or  paid ;  that  is,  ac- 
cording to  whatever  verdict  we  should  give, 
what  part  the  boy  would  get  Q.  Just  what 
discussion  was  there  along  that  line  among  the 
jurors,  Mr.  Day?  A.  Well,  I  drai't  know  hard- 
ly, but  it  was  figured  if  we  rendered  that  verdict 
the  boy  would  get  about  half.  Q.  That  was 
discussed  then?  A.  Yes,  sir;  some.  Q.  Was 
there  anything  else  discussed  by  the  jury,  or 
any  member  of  the  joxy.  besides  the  question 
of  attorneys'  fees?  A.  Well,  now,  we  discussed 
the  boy,  as  to  his  injury,  and  what  the  boy  was 
worth,  whether  he  was  injured  at  all  or  not, 
and  such  as  that.  Q.  I  will  ask  you  if  there 
was  anything  that  influenced  yon  in  any  way 
in  arriving  at  that  verdict,  other  than  the  evi- 
dence? A.  Yes,  sir;  I  believe  so.  Q.  Well, 
what  was  it,  Mr.  Day?  A.  Why,  we  figured  it 
this  way,  that  we  would  be  tied  up  there  in- 
definitely, the  way  things  stood,  without  a  com- 
promise; there  was  11  of  us  one  way  and  just 
one  the  other  wa^r.  Q.  How  was  that,  if  you 
remember — what  did  you  say  about  11  being  one 
way  and  one  being  the  other  way?  A.  I  said 
11  of  the  jurors  was  one  way  and  Just  one  the 
other  way,  and  finally  11  agreed  to  give  him 
$2,000,  and  one  wanted  to  give  him  $6,000,  and 
he  wanted  to  answer  each  qnestion  against  the 
railroad,  and  we  wouldn't  do  that— didn't  want 
to.  Q.  I  will  ask  you  whether  or  not  any 
member  or  members  of  the  jury  stood  below  or 
lower  than  $2,000  at  any  time?  A.  Yes,  sir; 
at  first  several  of  them  were  for  $1,000.  Q. 
Was  any  lower  than  $1,0007  A.  I  don't  know. 
That  matter  was  discussed  thoroughly,  but  I 
think  the  lowest  one  was  for  $1,000.  Q.  Just 
go  ahead  and  tell  about  being  tied  up  there? 
A.  Well,  we  discussed  it  nearly  all  Friday  night 
and  Saturday  morning,  and  hadn't  got  together, 
and  we  never  thought  of  that  compromise  at  all 
— just  thought  we  couldn't  agree;  but  we  all 
took  a  walk  Saturday  morning  aronnd  the 
streets,  just  walking  around,  and  some  one  spoke 
to  me — some  member  of  the  jury  spoke  to  me 
and  said,  'I  think  we  can  get  up  a  compromise;' 
and  I  said,  'Well,  I  would  rather  compromise 
than  to  be  tied  up.'  1  don't  remember  now 
just  who  it  was  that  mentioned  that  to  me — it 
was  some  member  of  the  jury;  and  before  we 
got  back  to  the  courthouse  a  compromise  was 
agreed  on.  and  we  came  on  back  down  here,  and 
just  a  little  while  before  dinner  we  returned  the 
verdict.  Q.  What  led  you  to  believe  yon  would 
be  tied  up  indefinitely?  A.  Well,  we  learned 
that  Judge  Guinn's  mother  was  sick,  and  that 
he  could  not  be  here,  and  I  didn't  know  where 
any  special  judge  was  elected  or  anybody  to  r^ 
ceive  our  verdict  or  not,  or  anytbi;ig  about  that. 
We  learned  that  Judge  Guinn's  mother  was 
dangerously  ill,  and  I  have  later  learnt  that 


she  died.  Q.  At  that  time  did  yon  know  the 
jndge  bad  gone  away?  A.  Yea,  sir;  we  nnder- 
stood  he  w«nt  off  on  the  7  o'clock  train— on  the 
7:40  train.  Q.  Did  the  fact  that  you  knew  the 
judge  was  gone  and  wasn't  there  to  receive  the 
verdict  influence  you  any  in  rendering  that  ver- 
dict for  $2,500?  A.  No,  sir;  I  donH  think  it 
did,  because  I  didn't  know  just  when  he  would 
be  back,  and  I  don't  think  that  had  anything 
to  do  with  me  in  rendering  the  verdict ;  in  fact, 
I  would  not  consider  the  difference  between  us 
of  such  nwful  vital  importance.  There  was  not 
much  difference  between  $2,000  and  $500,  and 
we  just  agreed  to  come  up  to  $2,500.  Q.  You 
say  the  fact  that  you  understood  the  jndge  was 
gone  and  yon  were  apt  to  be  tied  up  indefinite- 
ly on  that  account  didn't  infinence  you?  A.  No, 
sir;  the  judge  being  away  didn't  influence  me 
at  all.  Q.  But  the  fact  otherwise  that  you 
thought  yon  would  be  tied  up  indefinitely  did 
influence  yon,  I  believe  yon  said?  A.  I  didn't 
see  any  oiance  of  a  vwdict  until  just  a  few 
minutes  before  we  were  together.  Q.  What 
caused  you  to  think  yon  would  be  tied  up  in- 
definitely? A.  Well,  that  was  Saturday,  and 
Sunday  was  coming,  and  I  thought  possibly  it 
might  be  Monday  before  anybody  would  be  here 
to  receive  the  verdict. 

"Cross-Examlnaticm  by  Appellee. 

"Q.  You  were  sworn  before  you  went  on  this 
case  as  a  juror?  A.  Yes,  dr.  Q.  Yon  tried  the 
case  according  to  the  law  and  evidence  of  the 
case,  as  you  understood  it?  A.  Yes,  sir.  Q. 
And  you  tried  the  case  according  to  the  law  and 
the  evidence  as  you  understood  it?  A.  Yes,  sir. 
Q.  There  wasn't  any  testimony  about  any  at- 
torneys' fees  in  the  case?  A.  Yes,  sir;  it  was 
discussed.  Q.  I  mean  there  was  no  testimony 
about  that  in  the  case?  A.  No,  sir;  I  don't 
know  that  there  was — I  don't  think  there  was, 
and  I  don't  remember  how  come  it  to  come  up 
nor  anything  about  it  much.  Q.  You  have  sat 
cm  juries  a  good  deal  in  civil  cases?  A.  Yes. 
sir;  both  kinds.  Q.  Most  all  verdicts  in  civil 
eases  are  rendered  on  an  agreement  among  mem- 
bers of  the  jury ;  that  is,  there  is  often  a  dif- 
ference between  them,  and  they  get  together? 
A.  Yes,  sir;  I  never  did  know  one  to  get  to- 
gether any  other  way  except  by  agreement. 
Q,  It  has  been  your  experience  that  that  is  the 
way  they  get  together  in  civil  cases?  A.  Yes, 
sir;   and  criminal  cases,  too. 

"Redirect 

"Q.  The  question  of  attorneys'  fees  waa  dis- 
cussed in  tne  jury  room  among  the  jmr  by 
members  of  the  jury?  A.  Yes,  sir,  some;  bat  I 
don't  know  just  who  it  was  now." 

The  Juror  Coke  Murphy  testified: 
"Q.  Your  name  is  Coke  Murphy?  A.  Yea,  sir. 
Q.  Are  you  one  of  the  jurors  who  tried  the 
case  of  Jack  Roberts  v.  St  Louis  Southwestern 
Railway  Company  of  Texas?  A.  Yes,  air.  Q. 
Tried  at  this  term  of  court  about  the  2d  or  3d 
day  of  November?  A.  Yes,  sir.  Q.  Now,  at  the 
time  the  jury  were  in  the  jury  room  deliberat- 
ing on  the  verdict,  I  will  ask  yon  if  there  was 
any  discussion  of  anything  or  any  fact  that 
wasn't  testified  to  by  the  witnesses  or  didn't  ap- 
pear in  the  evidence?  Court:  Waa  the  qnestion 
of  attorneys'  fees  discussed?  Let's  get  down  to 
the  question,  Mr.  Denman.  Witness:  Yes,  sir; 
I  think  so.  Q.  Just  state  what  that  was,  as 
Far  as  you  know?  A.  Well,  several  of  them 
discussed  it  with  reference  to  what  the  boy 
should  have  and  what  he  would  get  in  the  usual 
way  of  paying  an  attorney ;  several  thought  the 
attorneys  would  probably  get  abont  half  nf 
whatever  amount  we  allowed  the  boy.  Q.  I  will 
ask  you  if  there  was  any  discussion  of  snything 
else,  if  there  was  any  other  thing  or  facts  dis- 
cussed other  than  the  question  of  attorneys' 
fees,  and  that  influenced  the  jury  in  any  way  ia 
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80  far  aa  rem  know,  Mr.  Mnrphj?  A.  Well,  I 
don't  know  that  it  influenced  the  jury  any.  I 
know  we  understood  some  way  that  Judge  Guinn 
was  going  away,  and  we  thought  if  we  didn't 
reach  a  verdict  that  afternoon  or  early  the  next 
morning  we  might  be  tied  up  for  aeveral  daya 
Q.  Now,  with  reference  to  the  discussion  of  at- 
torneys' fees,  was  there  anything  said  as  to 
how  much  the  boy  would  get  of  the  recoveir  and 
how  much  his  attorneys  would  get?  A.  Why,  I 
don't  know  that  any  of  them  stated  any  definite 
amount ;  miite  a  few  of  us  thought  it  the  boy 
could  get  5500  that  would  be  ample  for  him. 
Q.  XoQ  say  some  of  you  thought  that  would  be 
enough?  A.  Tes,  sir.  Q.  And  now  I  will  ask 
yoo  why  it  was  you  agreed  on  $2,500  if  you 
thought  $500  would  be  ample?  A.  Well,  as 
to  that,  I  couldn't  answer  for  any  one  except 


myself.    Q.  Weil,  just  state  about  yourself,  why 

?roa  did  it?  A.  Well,  I  was  anxious  to  get 
oose,  and  it  didn't  seem  like  we  could  get  the 
other  party  to  come  to  any  other  decision  at  all. 
Some  of  u8  thought  at  first  we  would  give  him 
$1,000,  and  I  thought  $1,000  would  be  the  out- 
side figure  that  I  would  allow  him,  and  I  didn't 
want  to  give  any  more  than  that  at  first,  and 
I  think  some  of  us  discussed  a  verdict  for  $1,000 
before  we  ever  voted.  Q.  Now,  what  amount 
did  you  think  the  attorneys  would  get?  A. 
Well.  I  didn't  know,  but  I  thought  it  was  usual 
for  the  attorneys  to  get  about  half,  and  that 
was  mentioned  in  a  general  way.  I  thought  the 
attorneys  would  get  naif  of  whatever  we  allowed 
the  plaintifl.  Q.  You  thought  if  you  gave  a 
verdict  for  $2,500.  that  the  boy  would  get  $1,- 
250  of  that  amount,  and  the  attorneys  $1,250? 
A.  That  was  my  idea.  Q.  And,  but  for  that 
fact,  yon  would  not  have  come  to  the  $2,500 
verdict,  would  you,  Mr.  Murphy?  Mr.  Collins, 
for  the  plaintiff:  We  don't  think  he  should  lead 
him.  Court:  No,  sir;  don't  lend  him.  Q.  I 
will  ask  yon  if  this  fact  had  anything  to  do  with 
you  agreang  to  the  verdict  for  $2,600?  A.  I 
think  I  came  to  the  $2,600  more  to  get  loose 
than  anything  else.  Q.  Tou  don't  think  the 
fact  that  you  thought  the  attorneys  would  get 
half  of  the  recovery  had  anything  to  do  in  the 
way  of  influencing  you  in  the  case,  either  one 
way  or  the  other?  A  No,  sir;  I  think  not. 
Q.  Now,  you  said  something  about  thinking 
that  probably  you  would  be  tied  up  indefinitely? 
A.  Yes,  sir;  if  we  didn't  reach  a  verdict.  We 
knew  the  mission  Judge  Quinn  went  to  lAifkin 
on,  but  I  knew  or  thought  that  in  the  course 
of  twelve  hours  we  could  get  him  down  here 
If  we  agreed  on  a  verdict ;  otherwise  we  would 
be  tied  up  until  he  returned.  A.  And  did  that 
fact  or  not  influence  you  in  rendering  a  verdict 
for  $2,500,  Mr.  Murphy?  A.  No,  sir;  I  couldn't 
say  that  it  did.  because  I  found  out  after  Judge 
Gainn  left  be  had  appointed  Judge  Robb  to  re- 
ceive our  verdict. 

"Cross-Examination. 

"Q.  Nothing  but  the  law  and  evidence  influ- 
enced you  in  arriving  at  this  verdict,  Mr.  Mur- 
phy? A.  Well,  the  fact  that  one  man  wouldn't 
come  to  the  majority  and —  Q.  You  all  went  up 
some?  A>  Yes,  sir.  Q.  Did  you  regard  that 
as  part  <^  the  law  in  the  case?  A.  I  never 
thought  anything  about  that.  Q.  Did  you  re- 
gard it  as  i>art  of  the  evidence  in  the  case?  A. 
No,  sir;  I  didn't  think  so.  Q.  You  know  you 
were  sworn  to  try  this  case  according  to  the  law 
and  evidence  of  the  case  and  in  the  case?  A. 
Yes,  sir;  we  all  know  that.  Q.  And  were  you 
influenced  by  anything  in  rendering  that  ver- 
dict, except  the  law  and  evidence?  A.  No,  sir ; 
I  don't  thmk  I  was. 

"Redirect 

■  "Q.  Why  was  It  that  you  agreed  on  a  $2,600 
verdict  when  you  thought  $.500  was  ample  for 
the  boy?  A.  Well,  as  I  said  before,  it  didn't 
aeon  we  could  ever  get  the  party  that  was  hold- 


ing out  for  $6,000  down  any.  He  wouldn't  come 
to  anything  lesa  than  $6,000  that  night,  but  next 
morning  some  time  it  was  whispered  around  that 
he  would  come  to  $2,600  and  no  less," 

Juror  Stephens,  being  recalled  to  the  stand, 
further  testified : 

"Q.  Yon  have  read  over  that  affidavit?  A. 
Yes,  sir.  Q.  And  it  was  signed  by  you?  A. 
Yes,  sir;  of  course  there  is  a  word  or  two  in 
there  that  I  didn't  thoroughly  understand,  but 
the  most  of  it  is  just  like  I  stated,  I  think.  Q. 
The  contents  of  that  affidavit  is  correct  then,  in  a 
general  way;  that  is,  the  substance  of  it  is  cor- 
rect? A-  Oh,  yes,  sir.  Mr.  Denman,  attorney 
for  defendant:  Now,  we  want  to  introduce  this 
affidavit  in  evidence.  Mr.  Collins,  for  defend- 
ant: To  which  we  object  Courts  It  is  over- 
ruled." 

Thereupon  the  affidavit  of  the  Juror,  which 
he  admitted  to  be  substantially  correct,  was 
Introduced  in  support  of  the  motion,  reading 
ns  follows : 
"The  State  of  Texas,  County  of  Angelina. 

"Before  me,  the  undersigned  authority,  notary 
public  in  and  for  Angelina  county.  Texas,  on 
this  day  personally  appeared  W.  W.  Stephens, 
to  me  well  known,  and  who,  after  being  by  me 
duly  sworn,  stated:  That  he  was  one  of  the  jury 
t*hich  sat  in  and  tried  the  case  of  Jack  Roberts, 
by  next  friend,  v.  St.  Louis  Southwestern  Rail- 
way Company  of  Texas,  No.  3080  on  the  docket 
of  the  district  court  of  Angelina  county,  Texas, 
which  said  case  was  tried,  that  is,  the  verdict 
rendered,  and  returned,  on  the  4th  day  of  No- 
vember, 1916;  that,  while  the  jury  was  in  the 
jury  room  dehberating  on  their  verdict  a  discus- 
sion arose  as  to  the  question  of  attorneys'  fees, 
and  several  of  the  members  of  the  jury  stated 
that  the  attorneys  for  plaintiff  would  get  at  least 
half  of  what  the  boy  got,  that  was  the  custom 
in  such  cases;  this  question  of  attorneys'  fees 
was  discussed  at  length  by  six  or  seven  of  the 
jury  to  my  personal  knowledge,  and  it  was  told 
to  me  that  the  lawyers  would  get  half;  this 
knowledge  or  information  or  discussion  led  and 
influenced  me  to  agree  to  a  verdict  of  4^,600  for 
the  plaintiff,  which  was  against  my  wishes  and 
too  great  a  verdict  in  my  opinion,  and  not  in 
accordance  with  the  evidence  at  the  trial,  but  I 
came  to  or  went  up  to  $2,500,  so  that  the  Jury 
discussing  the  question  of  the  railway  company 
compromising  with  the  lawyers  and  plaintiff,  and 
stated  that  if  the  jury  gave  him  that  sum  that 
the  plaintifl  and  his  lawyers  and  the  railway 
company  would  get  together  and  settle  amicably, 
but  that  if  a  smaller  sum  was  given  they  would 
not  settle  for  so  much ;  that  this  fact  led  and 
influenced  him  to  agree  to  the  verdict  as  ren- 
dered, which  was  against  his  wishes,  and  which 
he  would  not  have  agreed  to  if  the  members  of 
the  jury  had  not  told  him  that  the  lawyers  would 
get  half,  and  that  the  railway  company  would 
settle  if  they  gave  the  boy  $2,600;  that  the  jury 
stated  that  the  county  was  being  put  to  a  great 
expense  in  their  staying  there,  and  that  they 
ought  to  get  through;  that  this  also  led  and  in- 
fluenced him  to  agree  to  the  verdict  rendered; 
that  said  verdict  did  not  reflect  his  true  verdict 
and  was  against  his  wishes,  and  but  for  the  fact 
that  several  members  of  the  jury  stated  to  him 
and  in  his  hearing  that  the  lawyers  would  get 
half,  and  that  a  settlement  would  be  had  if  they 
gave  him  the  sum  of  $2,500,  he  would  never  have 
agreed  to  such  verdict. 

"[Signed]    W.  W.  Stephens. 

"Sworn  to  and  subscribed  before  me  this  the 
7th  day  of  November,  A.  D.  1916. 

"[Signed]    Kester  W.  Denman, 
"Notary  Public,  Angelina  County,  Texas." 

The  foregoing  testimony,  being  that  of  the 
Jurors  Stepbena,  Day,  and  Murphy,  was  all 
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that  wag  before  the  court  on  the  qnestlon  of 
misconduct  of  the  Jury,  the  other  nine  mem- 
bers of  the  Jury  not  being  accounted  for  by 
either  side. 

[1]  Now,  the  question  for  decision  is,  does 
this  evidence  show,  without  dispute  and 
with  reasonable  certainty,  that  the  question 
of  the  amount  of  plaintiff's  attorneys'  fees 
was  discussed  by  the  Jury  whUe  deliberating 
upon  their  verdict,  and  before  their  verdict 
was  reached;  and  also  docs  it  show,  without 
dispute  and  with  reasonable  certainty,  that 
the  Jurors  who  sat  In  this  case,  or  any  of 
them,  were  influenced  by  such  discussion,  and 
caused  thereby  to  render  a  verdict  In  favor 
of  appellee  for  a  greater  amount  than  would 
have  been  rendered  in  his  favor  had  not 
such  discussion  and  consideration  by  the 
Jury  occurred?  We  think  that  candor  com- 
pels an  affirmative  answer. 

If  the  discussion  as  to  attorneys'  fees  oc- 
curred, which  must  be  admitted,  because  it  is 
absolutely  without  dispute,  then,  of  course, 
there  can  be  no  question  regarding  its  im- 
propriety, and  that  question  is  not  an  open 
one  in  this  state.  Every  opinion  emanating 
from  every  appellate  court  in  this  state, 
which  has  ever  spoken  on  this  question,  holds 
that  attorneys'  fees  in  matters  of  this  kind 
are  not  recoverable,  and  are  not  proper  to  be 
considered  by  Juries  In  reaching  verdicts; 
and  some  of  the  courts.  Including  the  Su- 
preme Court,  speaking  through  Chief  Justice 
Brown,  have  emphatically  said  that  such 
conduct  as  this  is  not  only  impr(^)er,  but 
that  It  is  highly  reprehensible,  and  that  Ju- 
rors who  Indulged  in  such  conduct  should  be 
promptly  punished  for  same.  Ry.  Co.  v. 
Gray,  105  Tex.  42,  143  S.  W.  606. 

[2]  It  is  not  contended  by  appellee  that 
the  discussion  by  the  Jury  of  the  question 
of  attorneys'  fees  complained  of  was  not  Im- 
proper, but  appellee  contends  that  since  the 
motion  for  new  trial  on  this  ground  was  ad- 
dressed to  the  sound  discretion  of  the  trial 
Judge,  and  his  discretion  having  been  exercis- 
ed, and  he,  In  the  exercise  of  that  discretion, 
having  overruled  the  motion,  the  ruling  is 
conclusive  and  binding  on  this  court,  even 
though  it  may  be  made  clear  to  this  court 
that  the  trial  court  abused  his  discretion  In 
overruling  the  motion.  We  cannot  agree  to 
this  contention  by  appellee,  and  while  we 
concede  that  this  ground  of  the  motion  for 
new  trial  was  a  matter  resting  within  the 
sound  discretion  of  the  trial  Judge,  yet  we  al- 
so hold,  though  reluctantly,  that  It  is  made 
clearly  to  appear,  by  the  evidence  of  the 
Jurors  Stephens,  Day,  and  Murphy,  and 
more  especially  by  Stephens,  that  the  trial 
court  abused  his  discretion  in  overruling 
this  motion. 

Appellee,  through  his  energetic  counsel,  in 
support  of  bis  contention  that  this  court  can- 
not set  aside  or  review  the  action  of  the  trial 
court  in  this  matter,  has  cited  the  following 
authorities'.    H.  &  T.  0.  Ry.  Co.  t.  Gray,  137 


S.  W.  729;  H.  &  T.  C.  By.  Co.  t.  Gray,  105 
Tex.  42,  143  S.  W.  606;  Telephone  Co.  v. 
Evetts,  188  S.  W.  289;  Railway  Co.  v- 
Hagen,  188  S.  W.  954 ;  M.,  K.  &  T.  Ry.  Co.  t. 
Brown,  140  S.  W.  1177;  Fox  v.  By.  Co..  186 
S.  W.  858 ;  G.,  H.  &  S.  A.  By.  Co.  v.  Plngenot, 
142  S.  W.  95. 

We  have  read  each  and  all  of  the  above  au- 
thorities, and  have  reached  the  conclnsion 
that  not  one  of  them  sustains  the  broad 
proposition  contended  for  by  counsel  for  ap- 
pellee. 

In  Ballway  Co.  v.  Gray,  first  dted,  the 
Austin  Court  of  Civil  Appeals,  speaking 
through  Judge  Jenkins,  very  briefly  disposed 
of  an  assignment  of  this  diaracter,  and  said 
that  the  fact  that  a  Juror  had  mentioned  in 
the  Jury  room,  while  the  verdict  was  being 
discussed,  that  the  plaintiff  ought  to  have  a 
verdict  for  $50,000,  for  the  reason  that  his 
attorney  would  get  half  of  his  recovery, 
would  not  Justify  that  court  in  holding  that 
the  trial  court  abused  Its  discretion  in  re- 
fusing a  new  trial;  still,  it  is  not  made  to 
appear  from  the  opinion  in  that  case  what  the 
extent  of  the  discussion  was,  nor  does  it  ap- 
pear that  any  Juror  was  Influenced  to  return 
a  larger  verdict  against  the  appellant  than 
would  otherwise  have  been  returned  but  for 
the  mentioning  of  such  matter  before  the 
Jury,  and  therefore  we  do  not  regard  that 
opinion  as  sustaining  appellee's  contention. 
Judge  Jenkins  said,  too,  in  that  <4>inlon.  In 
effect,  that  such  expression  on  the  part  of  the 
Juror  in  that  case  was  merely  the  expression 
of  an  opinion  on  his  part,  and  was  not  the 
statement  of  any  fact,  and  that,  therefore, 
the  matter,  seemingly,  was  of  Uttle  impor- 
tance. In  so  far  as  the  statem^t  by  the 
Juror  in  that  case,  or  in  any  other  case,  of  an 
opinion  as  to  what  plaintiff's  attorney  would 
get,  is  concerned,  we  cannot  see  what  differ- 
ence there  would  be  between  the  opinion  of 
the  Juror  expressed  to  his  fellowB  on  the 
Jury  and  the  positive  statement  of  sndi  J«- 
ror  as  to  what  the  attorney  would  get;  be- 
cause the  material  question,  it  seems  to  us, 
would  be  whether  such  improper  discussion 
was  had,  and  whether  the  Jury,  or  any  mem- 
ber of  it,  was  influenced  by  such  discussion, 
to  the  prejudice  of  appellant  Application 
for  writ  of  error  to  the  Supreme  Court  was 
made  in  that  case,  and  the  Supreme  Court, 
in  denying  the  application,  delivered  a  brief 
written  opinion  showing  that  the  Supreme 
Court. denied  such  writ,  not  on  the  ground 
that  the  trial  Judge's  discretion  In  overruling 
the  motion  for  new  trial  could  not  be  re- 
viewed and  reversed  on  appeal,  but  the  Su- 
preme Court  denied  the  writ  of  error  In  that 
case  on  the  ground  that  It  was  not  made 
clearly  to  appear  to  that  court  that  the  trial 
Judge  did,  in  fact,  abuse  his  discretion  in 
that  case.  See  105  Tex.  42,  143  S.  W.  606. 
Judge  Brown,  speaking  for  the  Supreme 
Court,  said : 

"We  had  doubt  as  to  the  authority  of  thli 
court  to  review  the  ruling  of  the  trial  court  npoD 
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the  motion,  so  far  aa  baaed  npon  the  evidence  of 

the  jurors,  and  requested  counsel  for  each  partf 
to  furnish  arguments,  to  which  they  responded 
b;  able  and  helpful  discussions  of  the  question. 
After  proper  consideration  pyen  to  the  briefs 
furnished,  we  conclude  that  the  'discretion'  ex- 
pressed in  the  act  above  copied  is  upon  the  same 
ie\  el  with  the  discretion  vested  in  the  trial  judge 
in  many  instances,  and  that  we  may  review  its 
exercise  wherein  it  clearly  appears  that  the 
rights  of  the  parties  have  been  disregarded.  If 
the  evidence  taken  by  the  trial  judge  left  it  rea- 
sonably doubtful  aa  to  the  effect  the  statement 
had  upon  the  amount  of  the  verdict  of  the  jury, 
we  would  feel  inclined  to  exercise  our  authority 
and  set  it  aside;  but  the  judge  who  tried  the 
case  seems  to  have  acted  promptly  and  fairly  in 
the  investigation,  and  we  know  that  he  could 
form  safer  conclusions  from  examining  the  ju- 
rors than  this  court  can  from  the  record.  There 
is  niDch  in  looking  at  the  man  who  testifies." 

The  act  referred  to  by  Judge  Brown  In  the 
foregoing  quotation  was  the  act  of  the  29th 
Legislature  (chapter  18),  amending  the  for- 
mer law  rdatlve  to  the  granting  of  new  tri- 
als, etc. 

As  stated  above,  neither  the  oidnlon  of  the 
Court  of  (MtU  Appeals,  nor  that  of  the  Sn- 
preme  Court,  In  the  Gray  Oase,  discloses  the 
extent  of  the  discussion  In  the  jury  room 
complained  of  In  that  case,  and,  Indeed,  the 
f&cts,  as  disposed  by  the  opinions  of  both 
courts,  are  so  meager  that  they  fumlSh  no 
guide  In  the  present  case. 

Were  It  not  for  the  very  full  discussion  of 
this  question  found  in  the  opinion  of  the 
Court  of  Civil  Appeals  in  San  Antonio,  in  the 
case  of  Traction  Company  v.  Cassanova,  164 
S.  W.  1190,  we  would  go  at  length  Into  the 
dlscnsslon  of  each  of  the  authorities  cited  by 
appellee,  for  the  purpose  of  showing  clearly 
that  the' conclusion  we  have  reached  In  this 
case  Is  not  in  conflict  with  any  of  them.    It 
will  be  seen,  by  an  examination  of  the  ao- 
thorltlea  <dted  by  appellee,  that  some  of  them 
go  off  om  the  proposition  that  it  was  a  dis- 
puted taat  on  motion  for  new  trial  whether 
the   alleged   improper  conduct   occurred   at 
all,  and  in  several  of  such  instances  the  ac- 
tion of  the  trial  Judge  in  overruling  the  mo- 
tion  was  upheld,  in  keeping  with  the  well- 
established  rule  that  It  was  a  question  of 
fact  for  his  decision  and  determination,  and 
he  having  determined  that  no  such  conduct 
took  place,  and  the  evidence  justifying  such 
determination,  the  appellate  court  would  not, 
of  coarse,  disturb  his  finding;    and  In  the 
other   oases  cited  it  was  not  atOrmatlvely 
shown  In  any  of  them  that  the  Jury,  or  any 
member  thereof,  was  actually  Influenced  by 
such   Improper  conduct  to  render  a  larger 
verdict   against  the  appellant   than    would 
probably  otherwise  have  been  rendered.  Ap- 
pellee has  not  cited  a  single  case  showing 
that  the  trial  court's  Judgment  in  overruling 
a  motion  of  this  kind  was  upheld  by  the  ap- 
pellate   court,    where   It   was    afhrmatlvely 
sbcvm  to  the  trial  court,  by  evidence  In  the 
pr<^>er  way,  that  the  Jury,  or  any  member 
thereof,  was  influenced  by  Improper  conduct 
In  the  Jury  room  to  render  a  larger  verdict 
against  the  appellant  than  would  otherwise 
196  S.W.— 64 


have  been  rendered,  and  we  do  not  believe 
that  any  such  case  could  be  cited,  but.  If  so, 
we  would  hesitate  to  follow  It.  We  think 
that  the  opinion  of  Chief  Justice  Fly,  In  the 
case  of  Traction  Company  v.  Cassanova,  su- 
pra, announces  the  correct  rule,  and  It  ex- 
pretsses  the  views  of  this  court  so  fully  that 
we  simply  adopt  it  on  this  point  as  our  opin- 
ion of  the  law.  In  disposing  of  this  as^gn- , 
ment,  without  further  discussion  thereof. 
.See,  also,  By.  Co.  v.  Vivian,  180  S.  W.  952; 
Railway  Co.  v.  McKinnell,  173  8.  W.  93T. 

We  cannot  tell  what  Influence,  If  any,  was 
had  upon  nine  of  the  Jurors  who  tried  this 
case,  because,  as  above  stated,  they  were  not 
produced  on  the  hearing  of  the  motion,  nor 
were  their  aflidavits  resorted  to;  .but  .we  do 
know  from  the  three  who  testified  that  the 
conduct  complained  of — that  is,  the  discus- 
sion of  the  question  as  to  how  much  of  plain- 
tiff's recovery  would  go  to  his  attorney — took 
place,  and  nobody  disputes  it;  and  we  know 
that  this  conduct  was  irapro^r,  and  highly 
Improper;  and  we  know  that  It  was  Indulged 
In  before  a  verdict  was  arrived  at;  and  we 
know  that  such  conduct  was  highly  calcu- 
lated to  Influence  the  jury  In  rendering  a 
verdict  In  favor  of  appellee  for  a  greater 
amount  than  they  would  otherwise  havie  ren- 
dered; and  we  know,  further,  frcHu  the  ab- 
solutely imdlsputed  testimony  of  the  witness 
Stephens,  either  by  positive  fact  or  circum- 
stances, that  he,  at  least,  was'  influenoed  by 
such  dlscu.ssion  to  render  a  verdict  against 
appellant  for  a  greater  amount  than  be  would 
have  done  had  not  the  question  of  attorneys' 
fees  been  brought  up.  W|e  say  that  the  evi- 
dence as  to  these  matters  Is  absolutely  with- 
out dispute,  and  that  ttiere  was  no  issue  of 
fact  for  the  trial  court  to  determine  In.  that 
connection,  because  he  could  not,  <m  the  the- 
ory of  the  exercise  of  his  sound  Judicial  dis- 
cretion, absolutely  disregard  affirmative  and 
unlmpeached  testimony  on  the  point,  and  bis 
action  in  doing  so  cannot  be  held  to  be  the 
exercise  by  him  of  a  sound  Judicial  discretion 
such  as  this  court  cannot  review'.  If  there 
had  been  no  question  of  fact  In  this  conueo 
tion  for  the  court  to  determine,  or,  rather.  If 
there  had  been  any  dispute  about  the  facts, 
then  the  trial  court  would  have  had  the 
right  to  determine  that  dispute  in  favor  of 
the  Jury's  verdict,  and  this  court  w^ould  not 
hesitate,  in  the  absence  of  a  clear  showing 
of  abuse,  to  uphold  the  trial  Judge's  action 
on  such  question  of  fact  But,  since  it  af- 
firmatively appears  from  the  testimony  that 
the  Juror  Stephens,  If  none  others,  was  in- 
fluenced, improperly,  to  render  a  verdict 
greater  than  he  knew  or  felt  should  have 
been  rendered  in  this  matter,  we  are  com- 
pelled to  exercise  our  authority,  and  hold 
that  the  trial  Judge  abused  his  discretion  In 
not  setting  aside  this  verdict  The  appel- 
lant was  entitled  to  a  trial  by  Jury  composed 
of  twelve  men,  and,  unless  some  one  or  more 
of  that  number  were  legally  excused  before 
the  verdict  was  reached,  there  could  bave 
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been  no  verdict  agralnst  appellant  without' 
the  concurrence  of  all  twelve  men ;  and  If 
any  man  on  the  Jury  was  Influenced  to  ren- 
der a  verdict  finally  against  appellant  In  ex- 
cess of  what  he  believed  to  be  just  and  right 
and  supported  by  the  evidence  and  the  law, 
as  charged  by  the  trial  court,  then  such  ver- 
dict against  appellant  was  not'  the  verdict  of 
,  a  jury  composed  of  twelve  men,  based  upon 
the  evidence  before  the  Jury  and  the  charge 
as  given  by  the  Judge.  Suppose  it  had  been 
alleged  in  the  plaintiffs'  petition  in  this  case 
that  he  had  bound  himself  to  pay  obe-half  or 
one-third  of  his  recovery,  whatever  it  might 
be,  to  Ills  attorneys  for  their  services  in  his 
behalf,  and  should  have  prayed  for  snch 
amount  as  attorneys'  fees  against  defendant. 
Certainly  the  trial  court  would  not  only  have 
sustained  an  exception  to  such  allegation 
and  prayer,  but  would  have  stricken  the  al- 
legation from  the  petition,  in  order  tiiat  it 
might  not  be  brought  to  the  attention  of  the 
Jury;  and  suppose  that  it  had  been  attempted 
by  appellee  to  introduce  evidence  to  the  ef- 
fect that  he  bad  agreed  to  pay  his  attorneys 
ahy  part  of  his  recovery,  or  any  certain  sum 
as  attorney's  fees  for  representing  him  in 
the  action,  would  it  be  supposed  for  a  mo- 
ment that  the  trial  Judge  would  permit  any 
such  testimony?  If  not,  why  not?  Certainly 
because  attorneys'  fees  constitute  no  part  of 
the  measure  of  damages  in  such  cases,  and 
therefore  would  not  be  proper  to  be  pleaded 
or  shown;  and  yet  it  is  contended  here,  in 
effect,  by  appellee,  that  notwithstanding  the 
impropriety  of  this  matter,  and  notwithstand- 
ing, also,  the  fact  that  the  Juror  Stephens 
admits  that  he,  at  least  was  influenced  by 
this  Improper  conduct  to  the  prejudice  of  ap- 
pellant, still  this  court  ought  not  to  disturb 
the  Judgment,  because  It  was  a  matter  with- 
in the  discretion  of  the  trial  court  Followed 
to  its  logical  conclusion,  such  an  argument 
would  bring  us  to  hold  that  the  verdict  of 
the  Jury  in  this  case,  regardless  of  the  ex- 
tent to  which  it  might  have  been  improperly 
influenced,  would  be  binding  on  appellant 
provided  it  got  by  the  trial  court  and  that 
this  court  would  be  powerless  to  interfere. 

[8]  In  conclusion,  we  hold  that  wherever  it 
Is  made  afllrmatively  to  appear,  and  without 
dispute,  that  a  jury  has  been  guilty  of  mis- 
conduct In  reaching  a  verdict  and,  further, 
that  It  is  reasonably  certain  and  undisputed 
from  the  evidence  on  the  pcdnt  that  such  mis- 
conduct Influenced  the  Jury,  or  any  member 
thereof,  to  pendw  a  verdict  for  a  larger 
amount  than  would  have  been  rendered  but 
for  such  misconduct,  that  the  trial  judge 
should  In  such  instance,  upon  proper  motion 
timely  made,  set  aside  such  verdict  and 
grant  the  complaining  party  a  new  trial; 
and,  where  the  trial  Judge  fails  to  do  «o,  his 
failure  is  reviewable  by  the  appellate  courts 
of  this  state,  and,  if  these  matters  dearly 
appear  on  appeal,  the  action  of  the  trial 
judge  will  be  reviewed  and  reversed. 

As  this  case  must  be  reversed  on  account 


of  the  misconduct  of  the  jury,  aboTe  aia- 
cussed,  we  shall  briefly  dispose  of  the  other 
assignments  of  error  foi*  the  infonnation  of 
the  trial  court  upon  another  triaL 

[4]  The  first  and  second  assignments  com- 
plain of  the  action  of  the  court  in  aduiittinj; 
testimony  showing  that  appellant's  right  of 
way  was  not  fenced  where  the  accident  oc- 
curred, and  the  contention  of  ai>pellant  in 
this  connection  is  that  its  failure  to  fence 
Its  light  of  way  was  not  negligence  as  to  ap- 
pellee, and  that  evidence  showing  its  failure 
to  fence  was  entirely  irrelevant  and  imma- 
terial. 

It  is  true  that  appellant  was  not  required 
by  law  to  fence  its  right  of  way,  In  the  dis- 
charge of  any  duty  to  appellee,  but  In  passing 
upon  the  questlMi  of  the  negligence  of  the 
foreman  in  charge  of  the  hand  car  at  the 
time  oif  appellect's  injury,  in  causing  the 
same  to  be  run  at  the  rate  of  speed  at  whldi 
the  same  was  being  run,  we  think  that  it 
would  be  relevant  and  material  to  ahow  that 
the  right  of  way  was  not  fenced,  because  we 
think  that  the  foreman  mij^t  reaaonalrfy 
have  anticipated  that  cattle  might  be  up<n 
the  tra<^,  and  that  the  hand  car  mn  at  a 
high  rate  of  speed,  as  alleged  by  appellee, 
might  con]e  in  contact  with  such  cattle.  Tliis 
is  the  only  re«mon  for  the  admissibility  of 
such  testimony,  and  for  that  porpose  the 
court  did  not  err  in  admitting  it. 

While  the  third  assignment  of  error  shows 
that  the  action  of  the  court  there  complained 
of  was  not  correct,  at  the  same  time  no  re- 
versible error  in  that  connectlMi  is  shown, 
but  upon  another  trial  the  oonrt  shoald  not 
permit  evidence  with  reference  to  the  matter 
there  comtdained  of.  It  is  entlrriy  imma- 
terial. 

rt]  With  reference  to  the  fourth  assign- 
ment of  error,  we  think  that  the  court  upon 
another  trial  shoald  not  permit  the  introduc- 
tion of  evidence  as  oranplalned  of  in  this  as- 
signment, if  the  same  shonld  be  again  of- 
fered. Tlie  acts  and  cmidnct  of  the  foreman  In 
charge  of  the  hand  car  can  be  affirmatirely 
shown,  as  well  as  the  rate  of  speed  at  whidi 
he  was  causing  the  car  to  be  run.  and  from 
this  the  jury  can  draw  its  condusloa  as  to 
whether  there  was  negllg;ence  on  the  part  of 
the  forentan,  and  as  to  whether  he  parposely 
drove  the  car  against  the  cow  on  the  occasion 
in  question,  and  the  opinion  of  the  wltn<«s 
Young  of  the  conduct  of  the  foreman  and  his 
recklessness,  etc.,  should  not  be  pmt  before 
the  jury,  whldi  was.  In  substance,  done,  u 
complained  of  in  tlds  bill. 

No  error  is  pointed  out  by  appellant's  fifth 
assignment  in  view  of  the  lasue  of  emanci- 
pation made  by  appellee  in  his  petition. 

By  Its  sixUi  assignment  am>eUant  com- 
plains of  the  action  of  the  court  In  permit- 
ting the  witness  Vanderball  to  testify  that 
plaintiff,  while  confined  to  his  bed  some  i»ys 
after  the  accident  in  quesUtHi,  complained  of 
his  injury  hurting  him,  and  that  It  botherpd 
him  In  getting  around,  and  practtcally  the 
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lame  ^estlon  ia  nlaed  with  reference  to 
the  testimony  of  the  wlt&eaa  Eannoa  Wade  as 
complained  In  the  serentb  assignment  of  ei- 
por. 

[1, 7]  In  connection  with  tbeae  aaslgnments, 
we  think  It  will  sufQce  to  say  that  the  rule 
Is  well  settled  In  this  state  that  mere  state- 
ments, on  the  part  of  a  person  Injured,  to  the 
efTect  that  his  Injuries  cause  him  suffering 
and  poiq,  and  that  they  prevent  his  being 
able  to  get  around,  etc.,  are  not  admissible; 
but  exclamations  of  pain  and  suffering,  wblA 
are  explanatory  of  the  plalntlfTs  condition 
at  the  time  made,  and  done  to  show  pain  and 
suffering  at  the  very  time,  are  always  admis- 
sible, for  the  reason  that  such  exclamations 
are  said  to  be  outward  ^^resslons  of  inward 
existing  pain.  There  are  some  parts  of  the 
testimony  pointed  out  in  these  two  assign- 
ments that  should  not  have  gone  to  the  Jury, 
and  we  are  sure  that  the  learned  trial  judge, 
without  further  discussion  of  this  question 
by  US,  will  correctly  determine  what  portion 
of  the  testimony  here  complained  of  should 
go  to  the  jury  upon  another  triaL  Ry.  Oo.  v. 
Wheeler,  41  S.  W.  517;  Ry.  Co.  v.  Martin, 
26  Tex.  CAy.  App.  231,  63  S.  W.  1069. 

The  ninth  assignment  of  error  has  no  mer- 
it, and  the  court  did  not  err  In  refusing  to 
give  the  charge  requested  by  appellant,  com- 
plaint of  which  is  there  made. 

By  the  tenth  assignment  o£  error  appellant 
oomplalns  that  the  verdict  of  the  Jury  is 
grossly  excessive.  As  before  stated,  the 
amount  of  the  verdict  was  $2,500,  and  the 
record  shows  there  was  a  sharp  contest  and 
controversy  in  the  evidence  regarding  the 
extent  of  appellee's  Injury.  There  Is  evi- 
dence for  appellant  which  would  tend  strong- 
ly to  show  that  the  Injury  complained  of  was 
not  a  serious  and  permanent  Injury  at  all, 
while,  on  the  other  hand,  testimony  for  ap- 
pellee would  indicate  that  the  injury  Is  per- 
manent In  a  sense,  and  that  it  will  Impair  the 
ability  of  appellee  In  the  future  to  earn  mon- 
ey, etc.  However,  In  view  of  the  disposition 
that  we  have  made  of  the  case,  and  the  proba- 
bility of  a  new  trial,  it  would  not  be  proper, 
perhaps,  for  this  conrt  to  further  discuss  this 
assignment 

O^ils  disposes  of  all  the  assignments,  end, 
believing  that  the  eighth  assignment  points 
out  reversible  error,  the  Judgment  of  the  trial 
court  Is  reversed,  and  the  cause  remanded 
tor  a  new  trial. 


AMERICAN    INDEMNITY    CO.    y.    HUB- 
BARD.    fNo.  8644.) 

(C?ourt  of  Civil  Appeals  of  Texas.     Pt  Worth. 

May  26,  1917.     Rehearing  Denied 

June  23,  1917.) 

1.  Masteb  and  Servant  «=>411— Injubies 
TO  Sebvant^— Workmen's  Compensation— 
Amount  op  Rxcovebt. 

Under  Acts  33d  Leg.  c.  179,  pt.  1.  i|  10,  15, 

and  part  4, .{  2  (Vernon's  SayW  Ann.  Civ.  St. 


1014,  arts.  524011,  B24eDnn,  SSMeyyyy),  as  to 

Sayment  of  comjpsnaation  and  UaUlity  of  in- 
emnity  companies,  an  injured  employ^  suing 
an  indemnity  company  in  which  the  employer 
was  insared,  in  tne  absence  of  agreement,  is 
entitled  to  judgment  in  lamp  sum  for  the  com- 
pensation already  dne  and  for  weekly  install- 
ments during  the  balance  of  the  time  in  which 
lie  is  entitled  to  compensation,  but  not  to  a 
himp  som  judgment  for  the  whole  period. 

2.  New   Tbiai.   ♦=»108(4)— Grounds— Newit 

DraOOTBBliO   BVIDBRCB— SXTincIENCT.  ^ 

In  a  servant's  action  for  injuries  wherein 
b«  obtained  judgment,  newly  discovered  testi- 
mony, as  to  which  due  diligence  had  been  ex- 
ercised, that  before  his  alleged  injuries  he  com- 
plained of  the  conditioa  on  account  of  which 
he  sued  was  sufficient  to  require  the  granting  of 
a  new  trial. 

3.  Plkadino     «=»8(2)—OoNoi.uaioRa— Work- 
men's Compensation. 

In  an  action  against  an  indemnity  company 
wherein  the  employer  was  insured,  allegations 
that  the  employer  did  not  fall  within  the  ex- 
emptions from  the  operation  of  the  act,  and 
that  plaintiff  was  an  employ^  within  the  mean- 
ing of  the  act,  and  was  entitled  to  compensa- 
tion, ore  those  of  conclusions  of  the  pleader, 
and  are  insofficient  even  aa  against  general 
demurrer. 

IBd.  fNote.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  13.] 

Appeal  from  District  Court,  Wise  County; 
F.  O.  McKlnsey,  Judge. 

Action  by  J.  B.  Hubbard  against  the  Amer- 
ican Indemnity  Company  and  another.  Judg- 
ment for  plaintiff,  and  the  Indemnity  Com- 
pany appeals.  Reversed  and  remanded  in 
part. 

McMnrray  &  Gettys,  of  Decatur,  for  appel- 
lant Ratllft  &  Spencer,  of  Decatur,  for  ap- 
pellee. 

BUCK,  J.  Suit  was  Instituted  by  appellee 
In  the  district  court  of  Wise  county  against 
appellant  and  the  Lone  Star  Gas  Company 
for  damages  in  the  sum  of  $7,350.  Be  alleged 
that  the  Lone  Star  Gas  Company  was  a  cor- 
poration owning  and  maintaining  a  gas  pipe 
line  in  and  through  Wise  county  and  do- 
ing a  general  gas  business  in  said  county, 
and  that  the  defendant  American  Indemnity 
Company  was  an  insurance  corporation  do- 
ing a  general  insurance  and  workmen's  com- 
pensation business  in  the  state.  He  alleg- 
ed that  he  was  employed  by  the  Lone  Star 
Gas  Company  to  walk  and  inspect  Its  gas 
line  and  right  of  way  from  Decatur  to  M- 
vord,  and  In  the  discharge  of  such  duties 
it  was  incumbent  on  him  to  climb  all  banks, 
walks,  grades,  and  ditches  over  and  through 
which  said  pipe  line  ran,  for  the  purpose 
of  Inspecting  the  same,  and  that  while  so 
engaged  on  October  6,  1915,  and  whUe  cllml>- 
ing  the  bank  at  Scott's  Branch,  which  was 
alleged  to  be  steep  and  almost  perpendicu- 
lar, he  fell  and  sustained  Injuries  of  a  se- 
rious and  permanent  character,  especially 
to  his  liver,  abdomen,  bowels,  and  stoma<di, 
causing  and  resulting  In  hernia.  He  further 
alleged   that    by   reason    of    such    Injuries 
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he  suffered  botb  physical  pain  and  mental 
anguisb,  and  had  been  totally  Incapacitated 
from  performing  labor  of  any  kind,  either 
physical  or  mental,  or  from  earning  a  live- 
lihood by  any  means;  that  the  Oas  Com- 
pany had  by  notices  made  and  published  In- 
formed the  plaintiff  and  Its  other  employes 
that  said  company  had  provided  for  payment 
for  any  Injuries  that  might  be  sustained  by 
its  employes  under  the  terms  and  conditions 
Imposed  by  the  Employers'  Liability  Act  of 
the  Thirty-Third  Legislature,  chapter  179 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
6246h-5246zzzz),  and  that  plaintiff  had  knowl- 
edge of  said  conditions,  and,  knowing  the  said 
gas  company  had  so  provided  for  compensa- 
tion, fully  agreed  and  accepted  said  employ- 
ment and  Continued  to  work  for  said  gas  com- 
pany, etc.     He  further  alleged: 

"That  the  Lone  Star  Gas  Company  did  not 
and  does  not  fall  within  the  exemptions  from 
the  operation  of  the  act  of  'tiie  'Thirty-Third 
Legislature  (chapter  179,  i  2,  part  1),  and  that 
as  snch  employer  not  exempt  It  was  the  holder 
of  a  policy  with  the  American  Indemnity  Com- 
pany, duly  licensed,  providing  for  the  compen- 
sation in  accordance  with  the  said  act  of  the 
Thirty-Third  Legislature;  that  plaintiff  was  an 
employe  within  the  terms  and  meaning  of  that 
word  as  defined  in  section  1,  pt.  4,  and  that 
as  such  empIoy6  he  met  with  accidental  injuries 
as  hereinafter  set  forth,  and  on  account  of 
which  he  was  and  is  entitled  to  the  compensa- 
tion claimed  and  the  payment  of  which  has 
been  refused." 

Plaintiff  alleged  that  he,  at  the  time  of  his 
Injuries,  was  receiving  an  average  wage  of 
$17.50  per  week ;  that  defendants  gas  company 
and  Indemnity  company  on  the  happening 
of  the  accident  had  been  duly  notified  there- 
of, but  had  refused  to  pay  him  the  weekly 
compensation  as  provided  In  the  act  afore- 
mentioned; that  h^  bad  referred  the  matter 
to  the  Industrial  Accident  Board  created  by 
said  act  of  the  Thirty-Third  Legislature  for 
final  ruling  and  decision,  and  that  said  board 
had  proceeded  in  accordance  with  the  pro- 
visions of  said  act  to  dispose  of  and  finally 
determine  the  question  of  Injury  and  com- 
pensation of  plaintiff,  and  that  said  board 
did  dispose  of  and  determine  such  questions, 
but  "that  one  of  the  Interested  parties  hereto 
failed  and  refused  to  abide  by  said  decision 
and  decree  of  said  accident"  (evidently  mean- 
ing Accident  Board).  Defendant  Lone  Star 
Gas  Company  answered  by  general  demurrer 
and  by  plea  of  misjoinder  of  parties  defend- 
ant, and  by  general  denial.  Defendant  Amer- 
ican Indemnity  Company  pleaded  the  general 
denial  and  misjoinder  of  parties  defendant, 
and  denied  generally  and  specially  the  al- 
legations in  plaintiff's  petition  contained. 
The  court  overruled  the  American  Indemnity 
Company's  exceptions,  to  which  said  defend- 
ant excepted.  The  court  peremptorily  in- 
structed a  verdict  In  t&rot  of  the  Lone  Star 
Gas  Company,  but  submitted  the  case  to  the 
Jury  as  to  the  defendant  American  Indem- 
nity Company  under  a  general  charge.  The 
verdict  of  the  jury  was  in  favor  of  the  Lone 


Star  Oas  (Company  In  response  to  Ote  per- 
emptory instruction,  and  against  the  Amer- 
ican Indemnity  Company:  (1)  Fdr  damages 
sustained  up  to  the  time  of  the  trial,  $355.50; 
and  (2)  for  further  damages  $10.50  per  week 
for  87  weeks.  The  conrt  entered  judgment 
for  the  plaintiff  against  the  defendant  Amer- 
ican Indemnity  Company  in  the  sum  of 
fl,260,  and  the  Indemnity  company  appeals. 

[1]  Under  its  tenth  assignment,  appellant 
urges  error  in  the  trial  court's  judgment  for 
the  full  amount  awarded  in  the  verdict  as  a 
present,  immediate  recovery  of  same,  as  a 
lump  sum,  and  we  are  of  the  opinion  that 
this  Bssigtament  must  be  sustained.  Under 
part  1,  {  16,  of  this  act  contained  in  the  Acts 
of  the  Thirty-Third  Legislature,  Regular  Ses- 
sion, it  is  provided  that  in  cases  where  death 
or  total  permanent  disability  results  from 
an  injury,  the  liability  of  the  association  may 
be  redeemed  by  payment  of  a  lump  sum  by 
agreement  of  the  parties  thereto,  subject  to 
the  approval  of  the  "Industrial  Acddent 
Board."  But  in  the  absence  of  such  agree- 
ment, as  we  construe  the  provislona  of  the 
act,  plaintiff,  when  entitled  to  recover  by 
suit,  would  be  entitled  to  judgment  for  the 
aggregate  weekly  stipend  to  date  of  trial,  and 
as  to  the  remaining  weeks  for  which  the  jury 
should  find  plaintiff  was  entitled  to  recover 
a  judgment  should  be  rendered  for  such 
amount,  payable  weekly.  Part  1,  f  10,  of  the 
act  reads  as  follows: 

"While  the  incapacity  for  work  resnltiag 
from  the  injury  is  total,  the  associatioo  shall  pay 
the  Injured  employe  a  compeasation  equal  to  60 
per  cent,  of  his  average  weekly  wages  but  not 
more  than  Sfteen  dollars,  nor  less  than  five  dol- 
lars, a  week,  and  in  no  case  shall  the  period  cov- 
ered by  such  compensation  be  greater  than  four 
hundred  weeks." 

2.  Part  4,  1 2,  is  as  fbllows : 

"Any  insurance  company,  whidi  term  AaH 
include  mutual  and  reciprocal  insoranee  odo- 
panies  lawfully  transacting  a  liability  or  acd-  : 
dent  business  within  this  state,  shall  have  the  ' 
same  right  to  insure  the  liability  to  pay  t!i? 
compensation  provided  for  by  part  one  of  this 
act,  and  whan  snch  company  issaes  a  p<di<7 
conditioned  to  pay  such  compensation  the  holu- 
er  of  such  policy  shall  be  regarded  as  a  sub- 
scriber so  far  as  applicable  under  this  act;  and 
when  such  company  insures  such  payment  of 
compensation  it  shall  be  subject  to  tne  provr 
sions  of  parts  one,  two  and  four  and  of  sectiuiu 
10,  17  and  21  or  part  three  of  this  act,  and 
shall  file  with  the  commissioner  of  banking  and 
insurance  its  classification  of  premiums  none  of 
which  shall  take  effect  until  the  conunissioDer 
of  banking  and  insurance  has  approved  same 
as  adequate  to  the  risks  to  which  they  resp<^.- 
tively  apply  and  not  greater  than  charged  br 
the  association,  and  such  company  noay  have 
and  exercise  all. of  the  rights  and  powers  ccii- 
ferred  by  this  act  on  the  association  creatcil 
hereby  but  such  rights  and  powers  shall  not 
be  exercised  by  a  mutual  or  reciprocal  (M^aniza- 
tion  unless  such  organization' has  at  least  6ltj 
subscribers,  who  have  not  leas  than  two  tboo- 
sand  employes." 

The  liability  of  the  Texas  Employes'  In- 
surance Association  established  by  this  act 
is  for  the  payment  of  an  ascertained  amooot 
weekly,  and  the  liability  of  an  insunmce  cwu- 
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pany  traiuactliiK  barfness  and  lasnlng  a  pol- 
icy of  Insurance  as  provided  la  section  2, 
part  4,  would  be  controlled  by  tbe  terms  of 
so  much  of  the  act  as  applies  to  the  liability 
of  the  association.  This  error,  taoifever, 
would  not  call  for  a  rerensal  of  the  jadgment, 
but  merely  for  a  reformation  thereof,  bat 
since,  because  of  other  errors  presented,  and 
which  win  be  considered  later,  the  judgment 
will  be  reversed,  we  call  attention  to  this  er- 
ror In  view  of  another  trial. 

One  of  the  issues  of  fact  presented  in  the 
record  was  as  to  the  question  of  the  perma- 
nent disability  vel  non  of  the  appellee  of  the 
nature  and  extent  of  the  injury,  and  whether 
or  not  the  condition  of  inguinal  hernia  which 
the  plaintiff  claimed  to  have  and  to  have  re- 
sulted from  the  alleged  accident,  it  it  existed 
at  all,  existed  prior  to  the  alleged  fall  and 
injury,  or  arose  by  reason  of  such  fall  and 
injury.    Plaintiff  testified  : 

''It  is  not  a  fact  that  about  two  years  before 
this  injury  I  claimed  to  have  ttiiti  bemia  or  rup- 
ture. I  did  not  tell  old  man  Gibson  two  years 
before  that  I  was  ruptured.  I  claimed  tliat 
about  two  years  before  that  I  fell  off  a  log,  and 
hurt  my  side  but  did  not  claim  to  be  ruptured. 
I  was  off  two  days  and  got  paid  for  that." 

The  witness  S.  B.  Gibson  testified  as  to 
this  matter : 

"I  have  known  Mr.  Hnbbard  about  five  years; 
ever  since  he  has  been  here  in  Decatur.  I  don't 
know  as  I  had  a  talk  with  him  a  couple  of  years 
ago  about  his  condition.  Once  we  wanted  to 
carry  out  a  split  sleeve  and  put  it  on,  and  he 
just  made  the  remark  that  we  would  have  to 
lift  it;  that  he  could  not;  be  was  ruptured. 
That  was  something  like  two  years  ago;  I 
couldn't  say  just  how  long.  He  said  the  rest 
of  us  had  to  do  the  lifting;  he  couldn't  do  it; 
be  was  ruptured,  and  could  not  lift." 

As  one  of  the  grounds  of  appellant's  mo- 
tion for  new  trial,  it  was  alleged  that  It 
bad  discovered  since  the  trial  the  testimony 
of  three  witnesses,  to  the  effect  that  plain- 
tiff had  the  Injury  and  hernia  complained  of 
at  the  time  of  the  trial  prior  to  the  date  of 
the  alleged  injury,  and  that  plaintiff  had 
admitted  to  these  witnesses  prior  to  the 
trial  the  existence  of  such  Injury  and  hernia. 
Attached  to  this  motion  were  the  affidavits 
of  said  witnesses,  to  wit,  F.  R.  Dodds,  Alfred 
Rankin,  and  N.  N.  Altman.  Dodds  swore 
tbat  in  Jane  or  July,  1914,  when  a  certain 
pipe  was  about  to  be  lifted  onto  a  wagon, 
and  when  said  Hnbbard  was  present,  said 
Hnbbard  stated  that  the  rest  of  us  would 
bave  to  lift  the  pipe;  that  he  could  not 
lift  it,  as  he  had  ruptured  himself;  that  at 
another  time  when  a  blow-out  had  occurred 
on  the  gas  line,  affiant  had  a  conversation 
with  the  said  Hubbard  at  the  reporting  box 
back  of  the  jail  in  Decatur,  and  said  Hub- 
bard was  complaining  of  his  right  side,  and 
asked  affiant  to  feel  it,  aud  affiant  did  feel 
said  side  and  felt  a  knot  on  the  right  side  in 
front  and  just  above  the  right  groin,  whldi 
knot  or  protrusion  felt  or  appeared  to  be 
fully  as  large  as  a  hen  egg;  that  said  Hub- 
bard remarked  then,  "That  ia  what  I  got 


when  I  fell  <m  that  — : kg ;"  that  aiBant 

tben  asked  him  why  be  did  not  lay  off  and 

reat  until  that  side  quit  hurting  him,  and 
said  Hubbard  replied  that  he  was  no  rabbit ; 
that  be  was  going  to  walk  the  line  if  it 
killed  him;  that  this  conversation  took  place 
about  May  or  June,  lOlS. 

Rankin's  affidavit  was  to  the  effect  that 
he  was  talking  with  the  plaintiff  some  time 
in  November,  1012,  at  the  latter's  farm,  and 
in  the  course  of  the  conversation  the  plain- 
tiff told  him  that  If  he  did  not  get  better. 
he  was  going  to  have  to  quit  the  line ;  that 
he  was  "tore  up  inside."  That  affiant  was 
not  sure  that  he  said  he  was  ruptured,  bat 
that  was  the  idea  affiant  got  from  wliat  plain- 
Uff  said. 

Altman  swore  that  on  several  occasions 
prior  to  October,  1915,  he  heard  Hubbard 
comidain  of  his  stomadi  and  side,  and  make 
the  remark  several  times  that  he  was  "tore 
up  in  his  side." 

[I]  We  are  of  the  opinion  that  the  court 
erred  in  not  granting  a  new  trial  because  of 
this  newly  discovered  evidence.  Proper  aver- 
ments were  made  in  the  motion  as  to  due  dili- 
gence to  discover  such  testimony  before  the 
trial,  and  we  think  the  testimony  was  materi- 
al, and  was  not  merely  of  an  Impeaching  na- 
ture, as  is  urged  by  appellee.  It  is  a  matter  of 
general  knowledge  among  lawyers  that  per- 
sons who  have  knowledge  with  reference  to  a 
case  pending,  or  on  trial,  will  refrain  from  dis- 
closln;;  the  same  because  they  do  not  wish  to 
be  witnesses.  But  after  the  trial  the  re- 
straint is  removed,  and  they  will  talk  more 
freely.  While  the  question  of  whether  or 
not  the  trial  court  should  grant  a  new 
trial  for  newly  discovered  evidence  is  a  mat- 
ter largely  within  the  discretion  of  snch  trial 
court,  and  the  appellate  court  will  not  re- 
verse a  cause  unless  it  Is  made  to  appear  that 
such  discretion  has  been  abused,  or  that  the 
appealing  party  has  been  denied  a  substan- 
tial right  by  reason  of  the  overruling  of  the 
motion  for  new  trial,  yet  we  think,  in  this 
case  that,  in  view  of  the  closely  contested 
Issue  as  to  the  condition  of  the  appellee's 
health  prior  to  the  alleged  injury,  and  as  to 
whether  he  In  fact  had,  prior  to  October  6, 
1&15,  the  hernial  trouble  or  rupture  that  he 
alleged  was  due  to  the  injury  from  the  fall 
on  said  latter  date,  the  court  erred  in  not 
granting  a  new  trial.  As  was  said  by  our 
Supreme  CJonrt  In  the  recent  case  of  Hug- 
gins  V.  Carey  (Sup.)  194  S.  W.  133: 

"It  must,  of  course,  be  and  is  the  settled  rule 
that  a  new  trial  should  not  be  granted  to  secure 
evidence  whose  only  effect  would  be  to  Impeach 
a  wituess.  However,  it  must  be  admitted  to  be 
also  well  settled  that,  though  the  newly  discov- 
ered evidence  impeaches  and  contradicts,  this 
fact  will  be  untenable  as  an  objection  to  the  pro- 
posed evidence,  as  to  granting  a  new  trial  in 
order  to  secure  it,  where  it  tends  to  prove  facts 
material  to  one  of  the  issues  in  the  case."  Rail- 
way V.  Forsyth,  49  Tex.  171. 

rs]  In  view  of  another  trial,  it  might  be 
well  to  say  we  are  also  of  the  opinion  that. 
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«Ten  as  against  a  general  demnrrer  only,  the 
allegations  as  to  the  liability  of  tbe  appel- 
lant, contained  in  that  paragraph  of  the 
plaintiffs  petition  quoted  hereinabove,  were 
Insoffldent,  and  that  In  order  to  show  the 
liability  of  the  appellant  under  the  policy 
of  Insurance  issued  by  It,  tbe  general  terms 
at  least  of  the  policy  should  have  been 
alleged  in  order  that  the  court  might  be  ad- 
vised upon  the  reading  of  the  petition  of 
the  facts  relied  upon  by  plaintiff  to  estab- 
lish the  defendant's  liability.  We  are  of  tbe 
opinion  that  this  paragraph  Is  subject  to 


tlie  criticism  and  objection  made  by  tbe  de- 
fendant below  that  it  stated  the  conclosions 
of  the  pleader  rather  than  the  averments  of 
fact. 

For  the  reascms  Indicated,  tbe  judgment  of 
the  court  In  so  f&r  as  It  authorises  a  recovery 
against  the  appellant  is  reversed,  and  the 
cause  remanded.  The  judgment  in  favor  of 
the  defendant  Lone  Star  Gas  Oomi>any,  no 
objection  having  been  made  thereto,  is  left 
undisturbed. 

Betersed  and  remanded  in  iHurt;  undis- 
turbed in  part. 
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LA  CROSSE  liVMBER  CO.  t.  CmOAGO  & 

A.  R.  CO.    (No.  1K31.) 
(St.  Ijonis  Gonrt  of  Appeals.    Mimoiiri.    Argaed 
SBd  Submitted  June  8,  1917.     Opin- 
ion  FUed   July  3,   1917.) 

1.  Appeal  and  Ebbob  i8=»183(l)— Judqmbnt 
*=»263(1)— Xecessity  of  Objection  to  Pk- 
TiTiON— Motion  in  Abbest. 

A  petition  stating  a  cause  of  action,  but 
stating  it  defectively,  while  subject  to  demurrer, 
is  not  subject  to  attack  in'motion  In  arrest,  or 
for  the  first  time  on  appeal,  although  if  fatally 
defective  in  utterly  failing  to  state  a  cause  of 
action  advantage  can  then  be  taken  of  it. 

[Ed.  Note.— For  other  cases,  see  Anpeal  and 
Error,  Cent.  Dig.  fS  1226,  1230,  1231,  1237, 
1240;  Judgment,  Cent  Dig.  {§  468,  477,  480; 
Pleading,  Cent.  Dig.  §  1355.] 

2.  PiEADiNS  «=!9433(2)— Aides  bt  Vbbdiot— 
SoFTioiENOx  or  Petition— Action  on  Con- 

TBACT. 

In  action  to  recover  price  of  materials  fur- 
nished to  a  contractor  for  which  the  owner  of 
the  building  had  promised  to  ]}ay,  petition  held 
to  state  a  cause  of  action  sufficient  after  verdict. 
[Ed.  Note. — ^For  other  cases, .  see  Pleading, 
Cent  Dig.  SI  1454,  1455.] 

Error  to  Iiouislana  Court  of  Common  Pleas; 
Wm.  T.  Ragland,  Judge. 

Action  by  the  La  Crosse  Lumber  Company 
against  the  Chicago  &  Alton  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    AfDrmed. 

Scarrltt,  Scarrltt,  Jones  &  Miller  and  Hard- 
ing, Murphy  &  Harris,  all  of  Kansas  City,  for 
plaintiff  in  error.  Robt.  A.  May,  of  Louisiana, 
for  defendant  in  error. 

REYNOLDS,  P.  J.  For  cause  of  action  the 
petition  in  this  case,  after  averring  the  In- 
corporation of  plaintiff  and  defendant,  states 
"that  in  or  about  the  early  part  of  the  year 
1913,  defendant  employed  the  Famey-MaBsman 
GoDstruction  Company,  a.  company  then  engag- 
ed in  the  general  construction  business,  to  r»- 
construct  for  defendant  a  certain  guide  pier, 
break-water  or  ice  breaker,  at  the  city  of  Loui- 
siana, Missouri,  which  forms  a  part  of  defend- 
ant's railroad,  and  adjoins  its  railroad  bridge 
over  which  defendant's  said  line  of  railroad 
croKses  the  Mississippi  River  at  said  last  named 
city.     And  that  in   the  reconstruction  of  said 

f;uide  pier,  break-water,  or  ice  breaker,  under 
ts  employment  by  defendant,  as  aforesaid,  said 
construction  company,  in  the  months  of  June, 
July,  August  and  September,  1913,  purchased 
of  plaintiff,  on  a  running  account,  certain  mate- 
rial by  it  used,  in  and  about  tiie  reconstruction 
of  said  guide  pier,  break-water,  or  ice  breaker, 
amounting  to  two  hundred  forty-one  and  fifty- 
five  hundredths  dollars  (^241.55),  an  itemized 
account  of  which  is  herewith  filed,  marked  'Ex- 
hibit A'  and  made  a  part  hereof.  That  the  last 
Item  of  said  account  was  purchased  of  plain- 
tiff, as  aforesaid,  on  September  14.  1913,  and 
shortly  thereafter,  to  wit:  October  1,  1913, 
plaintiff  gave  defendant  due  notice  of  said  in- 
debtedness, as  required  by  law.  Whereupon, 
plaintiff  was  about  to  enforce  its  said  claim 
against  defendant,  by  suit  or  lien,  when  defend- 
ant represented  to  plaintiff,  which  plaintiff 
charges  to  be  true,  that  said  construction  com- 
pany was  then  under  bond  to  defendant  for  the 
faithful  performance  of  its  contract  with  de- 
fendant tor  reconstruction  of  said  guide  pier, 
break-water,  or  ice  breaker,  and  for  the  pay- 
ment of  all  bills  for  material  used  therein,  and 


that  in  addition  thereto,  defendant,  in  accord- 
ance with  said  contract,  had  reserved  for  such 
purpose,  a  percentage  of  the  amount  due  said 
construction  company  for  said  reconstruction, 
which  percentage  reserved  by  defendant,  as 
aforesaid,  then  amounted  to  several  thousand 
dollar»— monthly  payments  being  made  said  con- 
struction company  for  work  done  the  preceding 
month,  on  the  certificate  of  the  chief  engineer 
of  defendant  company,  said  defendant  deducting 
from  each  monthly  estimate  a  certain  percen- 
tage, to  be  held  by  the  company  for  the  pur- 
poses aforesaid,  and  to  be  paid  said  construc- 
tion company  or  order  within  a  certain  time 
after  the  completion  erf  said  guide  pier,  break- 
water or  ice  breaker.  And  defendant  then  sug- 
gested to  plaintiff  to  procure  from  said  construc- 
uon  company  an  order  on  defendant,  covering 
the  amount  of  plaintiff's  said  claim,  and  to  for- 
ward such  order  to  defendant,  and  that  defend- 
ant would  then  accept  such  order  and  in  due. 
time  pa^  the  plaintiff  the  amount  of  plaintiS's' 
said  claim,  out  of  said  funds  so  reserved  by  de- 
fendant, as  aforesaid.  That  acting  upon  the 
representations  and  promises  of  defendant,  as 
aforesaid,  plaintiff  did  forego  the  taking  of  legal 
steps  to  enforce  its  said  claim  or  the  filing  of  a 
lien  therefor  against  defendant  as  by  law  it 
then  had  a  right  to  do.  And  that  in  pursuance 
of  the  suggestion  and  recommendation  of  defend- 
ant, as  aforesaid,  plaintiff  procured  said  order 
from  said  construction  company  and  in  due  time, 
to  wit,  on  October  31,  1913,  forwarded  the  same 
to  defendant;  that  defendant  thereupon  receiv- 
ed, accepted  and  retained  said  order,  and  so 
notified  plaintiff  of  its  acceptance  thereof,  and 
thereupon  promised  to  pay  plaintiff  the  amount 
therein  called  for;  and  thereby,  and  by  rear 
son  of  the  matters  herein  alleged,  plaintiff  be- 
came the  equitable  assignee  pro  tanto  of  the 
said  fund  so  reserved  by  defendant,  due  said 
construction  company,  as  aforesaid,  as  equals 
the  amount  of  plaintlfTs  said  claim ;  and  de- 
fendant thereby  and  by  reason  of  the  matters 
herein  alleged  became  and  is  indebted  to  plain- 
tiff for  said  materials  furnished  said  construc- 
tion company  by  plaintiff,  as  aforesaid,  in  the 
sum  of  two  hundred  forty-one  and  fifty-five  hun- 
dredths dollars  ($241.55),  which  amount  plain- 
tiff has  demanded  of  defendant  but  which  de- 
fendant has  failed  and  refused  to  pay  plaintiff." 

Judgment  la  prayed  for  $241.ou,  interest 
and  costs. 

Attached  to  fbe  petition  la  an  Itemised  ac- 
count. 

Although  duly  summoned  thirty  days  prior 
to  the  beginning  of  the  term  of  the  court  to 
which  the  cause  was  returnable,  defendant 
failed  to  appear  or  plead  and  on  the  second 
day  plaintiff  took  Jud^ent  by  default. 
That  judgment  recites  that  defendant  made 
default,  whereupon  the  petition  is  taken  as 
confessed  and,  a  Jury  being  waived,  the 
cause  Is  submitted  to  the  court  upon  the 
plalntlfTs  proof,  and  the  court  having  heard 
the  same  finds  the  facta  alleged  in  the  peti- 
tion to  be  true  and  assessed  plaintUTs  dam- 
ages at  $253.95.  Defendant  afterwards  sued 
out  a  writ  of  error  from  our  court, 

Here  it  assigns  as  errors,  first,  that  the 
petition  does  not  state  facts  sufHclent  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant; and,  second,  that  for  that  reason  the 
court  erred  In  entering  up  Judgment  against 
defendant. 

It  is  urged  by  plaintiff  in  error  that  a 
Judgment  by  default  is  not  within  our  stat- 
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ate  of  jeofails ;  that  even  if  tbat  Is  not  trae, 
the  i)etltlon  Is  so  fatally  defective  as  not  to 
be  aided  by  that  statute. 

In  au  early  case,  tbat  of  Neldenberger  y. 
Campbell  et  al.,  11  Mo.  359,  our  Supreme 
Court  beld  tbat  the  statute  of  Je<tfall8  does 
not  reach  a  judgment  by  default.  There 
Judge  Napton,  who  delivered  the  opinion, 
called  attention  to  the  fact  that  In  the  re- 
vision of  1835,  the  Legislature  had  inadver- 
tefntly  Included  such  Judgments,  referring  to 
Revised  Statutes  1S35,  p.  46&  But  as  amend- 
ed, and  as  appearing  In  the  revision  of  1846, 
p.  827,  says  Judge  Napton,  this  was  changed 
and  the  statute  of  jeofails,  as  adopted  in 
1845,  does  not  embrace  judgments  by  default 
'  The  statute  as  it  appears  at  page  S27  in  the 
revision  of  1845  (section  7,  art  6,  c.  136), 
provides  that  when  a  verdict  shall  have  been 
rendered  in  any  cause,  "the  judgment  thereon 
shall  not  be  stayed,  nor  shall  the  judgment 
upon  such  verdict,  or  any  judgment  upon  con- 
fession, nihil  didt,  or  non  sum  informatus, 
nor  any  Judgment  upon  a  writ  of  inquiry  of 
damages,  executed  thereon,  be  reversed,  im- 
paired, or  in  any  way  affected  by  reason  of 
^e  following  imperfections,  omissions,  dc^ 
iects,  matters,  or  things,  or  any  of  them,  in 
the  pleadings,  process,  proceedings,  or  record, 
namely,"  enumerating  them.  Section  2119, 
Revised  Statutes  1900,  is  in  substantially  the 
i<ame  language,  except  that  after  the  words, 
'nor  any  judgment  upon  confession  nlbQl 
didt,"  the  language  is,  "or  upon  failure  to 
answer,"  omitting  the  words  "or  non  sum  In- 
formalus.".  So  it  would  seem  tbat  by  includ- 
ing a  judgment  for  ftillnre  to  answer,  which 
Is  a  judgment  by  default,  our  statute,  unlike 
that  of  1S45,  does  include  a  judgment  by  de- 
fault But  we  need  not  now  determine 
whether  our  statute  of  jeofails  applies  to  a 
judgment  by  default,  as  is  here  present. 

If  the  petition  here  involved  states  no 
cause  of  action,  the  statute  will  not  aid  the 
ludgment;  if  a  cause  of  action  is  stated,  but 
stated  imperfectly,  the  statute  saves  the 
Judgment 

In  Andrews  v.  Lynch,  27  Mo.  167,  It  is  said 
(27  Mo.  loc.  clt.  160): 

"The  old  rule  of  the  English  judges  that  a 
verdict  would  supply  whatever  of  necessity  roust 
have  been  proved  to  the  jury  has  never  been  held 
to  extend  to  cases  where  the  gist  of  the  action  is 
omitted.  Nor  have  the  various  statutes  of 
amendments  and  jeofails  enacted  in  several  of 
our  states  and  embodying  this  principle  ever 
been  construed  to  embrace  a  case  where  no  cause 
of  action  is  stated  (citing  cases).  Our  statute 
upon  this  subjpct  contains  nothing  new  or  addi- 
tional to  the  old  rule  (citing  what  are  now  the 
eighth  and  ninth  subdivisions  of  section  2119, 
Revised  Statutes  1909).  Indeed,  the  tenth  sec- 
tion of  the  sixth  article  of  the  Practice  Act  (Re- 
vised Code  1855,  p.  1232)  declares  that  the  ob- 
jection, that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  is  not 
waived  by  a  failure  to  demur  or  to  suggest  the 
objection  in  the  answer." 

This  tenth  section  here  referred  to  Is  now 
secttou  1801,  Revised  Statutes  1900.   See  also 


Welch  v.  Bryan,  28  Mo.  80,  and  Frazer  t. 
Roberts,  32  Mo,  457. 

In  Pier  et  ol.  t.  Helnridioffen  et  al.,  52 
Mo.  333,  referring  to  the  Improvement  made 
in  practice  by  our  Oode,  the  Supreme  Court 
says  that  the  great  one  consists 
"in  requiring  the  pleadings  to  contain  a  plain 
and  concise  statement  of  the  factt,  oon*tituting 
a  cause  of  action,  or  matter  of  defense.  •  •  * 
Facts,  and  not  evidence,  nor  conclusions  of  law, 
must  be  distinctly  stated.  Everj;  fact,  which 
the  plaintiff  must  prove  to  maintain  his  suit  is 
comtitutivo  in  the  sense  of  the  Code,  and  must 
be  alleged." 

In  Marx  &  Haas  Jeans  Clothing  Co.  v. 
Watson  et  aL,  168  Mo.  133,  loc.  clt  143,  67  S. 
W.  .<t91,  66  Ia  R.  A.  951,  90  Am.  St  Rep.  440. 
it  is  held  that  where  the  petition  does  not 
state  facts  suffldent  to  constitute  a  cause  of 
action,  such  a  defect  is  radically  erroneous 
and  ^curable  even  though  not  raised  In  the 
court  below. 

[1]  With  a  multitude  of  cases  holding  that 
where  a  petition  is  fatally  defective  In  Uiat 
it  utterly  falls  to  state  a  cause  of  action  ad- 
vantage can  l>e  taken  of  it,  even  if  the  point 
of  failure  to  state  a  cause  'of  action  Is  raised 
for  the  first  time  in  the  appellate  court,  the 
decisions  of  our  courts  are  uniform  that  if 
the  petition  states  a  good  cause  of  action  but 
states  it  defectively,  while  subject  to  de- 
murrer, it  is  not  subject  to  attack  In  the 
motion  In  arrest  or  for  the  first  time  on  ap- 
peal. One  of  the!  latest  dedsions  to  this  ef- 
fect is  that  Of  Thomnsson  ▼.  Mercantile 
Town  Mutual  Ins.  Co.,  217  Mo.  485.  at  page 
497,  116  S.  W.  1092,  at  page  1006,  where  It  is 
said: 

"The  petition  in  this  case  having  shown  the 
location  of  the  personal  property  to  be  in  the 
bam  when  insured  and  alleged  its  destruction 
by  Are,  every  reasonable  presumption  and  in- 
tendment should  be  indulged  from  the  facts  al- 
Ipa^ei,  after  v«rdict,  and  in  aid  thereof.  At  most 
all  that  can  be  urged  against  the  petition  is  tbat 
it  was  a  defective  statement  of  a  good  eaose 
of  action  and  not  an  entire  failure  to  state  a 
cause  of  action.  Jt  does  not  follow  that,  be- 
cause a  petition  is  defective  and  subject  to  a 
general  demurrer,  it  would  be  insufficient  to  sns- 
tain  a  verdict.  On  the  contrary  the  well-settled 
rule,  both  at  common  law  and  nnder  our  Code, 
is  that  if  a  material  matter  be  not  expressly 
averred  in  the  petition,  bnt  the  same  is  neces- 
sarily implied  by  what  Is  stated  in  the  context, 
the  defect  is  cared  after  verdict,  the  doctrine 
resting  on  the  presumption  that  plaintiff  prov^ 
ed  on  the  trial  the  facts  imperfectly  alleged,  the 
existence  of  which  was  essential  to  his  recoverr. 
•  *  •  The  defendant  did  not  demur  to  the 
petition  in  this  case  and  every  presumption 
will  be  indulged  that  the  evidence  supplied  the 
defective  allegation  which  showed  that  the  grain 
and  hay  and  farming  utensils  were  in  the  barn 
at  the  time  it  was  burned." 

Such  is  the  general  rule  of  Interpretation 
of  our  statute  of  jeofails,  in  states  where  a 
like  statute  has  been  adopted. 

In  the  note  to  sedion  442,  at  page  680,  in 
the  third  edition  of  Bliss,  Code  Pleading,  and 
treating  of  the  statute  of  Jeofails,  the  learned 
annotator  states  the  rule  thus: 

"Matters  essential  to  the  action  must  be  stat- 
ed, but  mere  imperfections  in  the  manner  of 
statement  are  universally  overlooked  after  v«r- 
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diet,  nie  dfatfaiotian  between  defects  wbicb  are 
fatal  after  verdict,  and  those  which  are  not,  aris- 
es from  an  entire  omission  of  statement  of  facts 
which  are  the  gist  of  an  action  in  one  case,  and 
an  imptt-fect  statemettt  of  soch  tacts  in  the  oth- 
er. When  a  defendant  takes  issue  upon  imper- 
fect pleadings,  and  thus  makes  it  necessary  for 
a  plaintiff  to  io  through  trial,  he  waives  all  ex- 
ceptions of  which  he  might  avail  himself ;  but 
material  omissions  he  cannot  waive,  for  in  snch 
case  there  is  no  foundation  on  which  the  court 
cnn  render  judgment.  It  is  a  rule  in  pleading 
that,  where  there  is  no  averment,  no  proof  is 
necessary,  nor  is  any  supposed  to  have  been 
made  on  such  point:  but  where  there  are  aver- 
ments or  statements,  however  imperfect  they 
may  be  after  verdict,  the  law  presumes  that  the 
necessary  eridence  was  produced." 

Among  other  authorities  cited  In  snpport 
of  this  Is  that  of  Roper  v.  Clay,  18  Mo.  88S, 
59  Am.  Dec.  314,  which  see. 

[2]  Tested  by  these  decisions  we  hold  that 
the  petition  In  this  case  does  state  a  good 
canse  of  action  and  states  the  constitutive 
facts  upon  which  plaintiff  relies,  and  which 
being  established,  with  all  the  Inferences 
that  may  be  legitimately  drawn  from  the 
facts  pleaded,  the  pleader  has  stated  a  good 
cause  of  action. 

Thus  It  is  stated  that  the  constrnctlon  com- 
pany, under  a  contract  with  the  defendant, 
was  engaged  in  the  construction  of  a  guide 
pier,  a  part  of  defendant's  railroad  and  adjoin- 
ing its  bridge ;  that  in  the  course  of  construc- 
tion and  for  the  purpose  of  the  construction  of 
that  pier,  the  construction  company  purchas- 
ed of  plaintiff  on  running  account  certain  ma- 
terial of  the  value  of  ^241.55,  which  it  used 
in  the  construction  of  that  pier;  that  under 
the  statute  plaintiff  had  acquired  a  right  to 
a  lien,  enforceable  against  the  property  of  de- 
fendant, for  the  cost  of  this  material;  that 
It  was  about  to  enforce  its  claim  against  the 
defendant  by  •suit  when  it  was  told  by  de- 
fendant that  the  construction  company  was 
under  bond  to  defendant  for  the  faithful 
performance  of  Its  contract  for  that  work 
and  for  the  payment  of  all  bills  for  material 
used  therein,  and  that  the  defendant  company, 
for  the  purpose  of  paying  off  these  bills,  had 
reserved  a  percentage  of  the  amount  due  the 
construction  company  for  this  work,  this 
amount  then  being  several  thousand  dollars 
and  made  up  of  reserves  from  monthly  esti- 
mates, which  amount  was  to  be  paid  by  the 
railroad  company  to  the  construction  com- 
pany or  on  its  order  within  a  certain  time 
after  the  completion  of  the  pier;  that  the 
defendant  railroad  company  suggested  to 
plaintiff  to  procure  from  the  construction 
company  an  order  covering  the  amount  of  Its 
claim  against  the  construction  company  and 
forward  this  order  to  the  defendant  who 
would  accept  it  and  in  due  time  pay  plaintiff 
the  amount  of  plaintifTs  claim  out  of  the  fund 
80  reserved. 

Here  Is  a  distinct  allegation  of  Indebtedness 
from  the  railroad  company  to  the  construc- 
tion company,  that  It  had  on  hand  money  suf- 
ficient to  pay  It  and  that  If  plaintiff  obtained 
the  order  defendant  would  accept  and  pay  It. 
It  Is  further  averred  that  acting  on  this  prom- 


ise of  the  defendajDt,  iflaintlfl  had  forborne  ' 
bringing  suit  or  taking  legal  steps  to  enforce 
its  Uen  and  claim,  and  In  pursuance  of  the 
suggestion  or  recommendation  of  the  defend- 
ant it  procured  the  order  from  the  construc- 
tion company  and  forwarded  it  to  the  de- 
fendant, and  that  the  defendant  received  and 
accepted  and  retained  the  order  and  notified 
plaintiff  of  Its  acceptance  and  thereupon 
promised  to  pay  plaintiff  the  amount  called 
for.  To  say  nothing  of  any  other  considera- 
tion this  was  sufficient.  The  allegation  that 
plaintiff  had  obtained  the  order  as  requested 
also  sufficiently  alleged  a  consideration.  See 
Lawson  on  Contracts  (2d  Ed.)  §§  99,  100,  pp. 
117  to  119;  section  110,  p.  134,  where  many 
authoritleE  are  collected  to  snpport  this. 

In  point  of  fact,  we  do  not  believe  that 
this  petition  could  have  been  successfully  at- 
tacked even  on  demurrer.  It  might  have  been 
subject  to  a  motion  to  make  more  definite 
and  certain,  but  It  surely  is  good  after  Judg- 
ment. As  the  case  is  pleaded,  constitutive 
facts,  sufficient  to  entitle  plaintiff  to  recover 
on  tills  account  from  the  defendant,  are 
averred. 

We  see  no  reason  to  disturb  the  Judgment 
of  the  circuit  court  and  that  Judgment  is  af- 
firmed. 

ALLI&N  and  BECKBR,  JJ.,  ooncar. 


COUB  v.  OHICAQO  &  A.  R.  CO.    (No.  15230.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Ar- 
gued and  Submitted  June  8,  1917.    Opin- 
ion Filed  July  8,  1917.) 

Error  to  Louisiana  C^onrt  of  Common  Pleas; 
Wm.  T.  Ragland,  Judge. 

"Not  to  be  officially  published." 

Action  by  Lou  Cole  against  the  Chicago  & 
Alton  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Scarritt,  Scarritt,  Jones  &  Miller  and  Hard- 
ing, Murphy  &  Harris,  all  of  Kansas  City,  for 
plaintiff  in  error.  Robt  A.  May,  of  Louisiana, 
for  defendant  in  error. 

REYNOLDS,  P  J.  This  case  was  submitted 
with  T>a  Crosse  Lumber  Co.  v.  Chicago  &  Al- 
ton Railroad  Company,  106  S.  W.  lOlu,  on  like 
facts  and  the  same  points,  the  only  difference 
in  the  cases  being  the  names  of  the  plaintiffs 
and  the  amounts  of  the  bills.  For  the  reasons 
stated  in  the  opinion  in  La  Crosse  Lumber  Co. 
v.  Chicago  &  Alton  Railroad  Company,  the 
judgment  is  affirmed. 

ALLEN  and  BECKER,  JJ.,  concur. 


FRIER  HARDWARE  (30.  t.  OHICAOO  &  A. 
R.  CO.    (No.  15232.) 

(St.  Louis  Court  of  Appeals.     Missouri.     Ar- 
gued and  Submitted  June  8, 1917.    Opin- 
ion Filed  July  3,  1917.) 

Error  to  Louisiana  Court  of  Common  Pleas; 
Wm.  T.  Ragland,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Frier  Hardware  Company 
•gainst  the  Chicago  &  Alton  Railroad  CSompany. 
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*    Jadsme&t   for  plabttifl,   and   defendant  brines 
error.    Affirmed. 

Scarrltt,  Scarritt,  Jones  &  Miller  and  Hard- 
ing, Murphy  &  Harris  all  of  Kansas  City,  for 
plaintiff  in  error.  Bobt.  A.  May,  of  Louisiana, 
for  defendant  in  error. 

REYNOLDS,  P.  J.  This  case  was  submitted 
with  Jja  Crosse  Lumber  Co.  v.  Chicago  &  Altx>n 
Railroad  Company,  196  S.  \V.  1015,  on  like  facts 
and  the  same  points,  the  only  difference  in  the 
cases  being  the  names  of  the  plaintiffs  and  the 
amounts  of  the  bills.  For  the  reasons  stated 
in  the  opinion  in  La  Crosse  Lumber  Co.  v  Chi- 
cago &  Alton  Railroad  Company,  196  S.  W.  1015, 
the  judgment  is  affirmed. 

ALLBN  and  BECKER,  JJ..  concur 


SMOOT  T.  DENNISON  et  aL     (No.  14687.) 

(St.  Louis  Court  of  Appeals.     Missouri.     July 

3,  1917.) 

1.  Witnesses     ®=>240(6)  —  Examiwatiok  — 
Leadino  Question. 

The  following  question,  heJd  leading:  "IMd 
he  say  whether  or  not  Hollis  wonld  direct  you 
what  to  do?" 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  842.] 

2.  Appeal  and  Ebbob  €=3l058(l)— Habiclesb 
EbBOB— EXCLUDINO  OF  Testimont. 

Any  error  in  ezduding  evidence  already  cov- 
ered by  previous  testimony  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4513^516,  4531-4539.] 

5.  Appeal  and  Ebrob  ®=>106S(2)— ELabiclbsb 
E^bok— Excluding  Testimony. 

Any  error  in  excluding  a  question  whether 
a  witness  made  a  certain  statement  is  harmless, 
where  he  testified  on  cross-examination  that 
he  did  not. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ek'ror,  Cent  Dig.  §§  4195,  4201.] 

4.  Afpelal  and  Ebbob  «=»1068(4)— Habulesb 

EbBOB — INSTBUCTIONS. 

Any  error  in  an  instruction  which  failed  to 
limit  recovery  to  the  amount  sued  for  is  harm- 
'  less,  where  tiie  verdict  was  within  the  amount 
claimed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4228;  Trial,  Cent  Dig.  { 
484.] 

6.  Justices   of  the   Peace   «=s>174(22)— Ap- 
peal—Pleading— Variance. 

Although  a  petition's  allegations  and  prayer 
for  rdief  are  not  entirely  consistent,  any  relief 
embraced  within  the  issues  may  be  granted 
where  the  case  originated  In  a  justice  court 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §  688.] 

Appeal  from  Circuit  Court,  Scotland  Coon- 
ty ;  N.  M.  PettlngUl,  Judge. 

"Not  to  be  officially  published." 

Action  by  H.  V.  Smoot  against  O.  A.  Den- 
nison  and  Carl  Pence.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

E.  R.  McKee,  of  Memphis,  tor  appellants. 
W.  T.  Rutherford,  of  St  Louis,  Lewis  Myers, 
of  Memphis,  and  J.  A.  Whiteside,  of  Kaholia, 
for  respondent. 

BECKER,  J.  This  is  an  action  brought 
by  plaintiff  to  recover  from  the  defendants 


the  smn  of  f49.20,  which  is  alleged  to  reitre- 
sent  the  difference  actually  paid  by  plaintiff 
to  the  defendants  upon  a  contract  for  boring 
a  well  upon  plaintiff's  farm,  and  the  amount 
really  due  tmder  said  contract  The  case 
originated  in  the  Justice  court,  and  on  ap- 
peal was  tried  before  the  Judge  and  a  Jury 
in  the  circuit  court,  where  a  Judgment  was 
returned  in  favor  of  plaintiff  for  the  sum  of 
$49.20,  from  which   the   defendants   appeal. 

The  facts  in  the  case  as  they  appear  from 
the  record  are  that  plaintiff  employed  the 
defendants,  who  were  .partners  and  owners 
of  a  well-boring  machine,  to  bore  a  well  upon 
his  farm  In  Scotland  county.  The  testimony 
on  behalf  of  the  plaintiff  was  to  the  effect 
that  the  verbal  contract  specified  that  plain- 
tiff was  to  pay  defendant  75  cents  per  foot 
in  the  event  the  well,  when  completed,  fur- 
nished water  in  sufficient  quantity  to  water 
his  stock;  otherwise  the  price  to  be  paid 
was  to  be  15  cents  per  foot.  Tlie  testimony 
on  behalf  of  the  defendants  tended  to  prove 
that  according  to  the  contract,  defendants 
were  to  bore  the  well  for  15  cents  a  foot 
for  the  dry  well,  and  were  to  receive  75 
cents  per  foot  if,  "we  got  water  and  the  well 
was  cased";  that  there  was  nothing  stipu- 
lated as  to  how  much  water  they  were  to 
obtain  from  the  well.  The  facts  disclose  that 
tlie  defendants  bored  a  hole  82  to  83  fe^ 
deep,  when  they  were  stepped  by  reason  of 
the  fact  that  they  struck  a  rock.  There  was 
some  water  in  the  bole  at  the  time  the  de- 
fendants reached  the  rock  in  question. 

The  brother  of  plaintff  testified  that  the 
defendants  came  to  him  in  the  absence  of 
his  brother,  when  they  bad  reached  the  rock, 
and  talked  to  Iilm  about  walling  the  well: 
that  the  defendant  Dennison  told  him  that  if 
it  was  his  well  he  would  wall  it ;  that  It  was  a 
strong  well,  and  that  it  would  supply  water  in 
sufficient  quantity  to  water  his  stock ;  that 
these  representations  were  made  to  hi-.n  before 
the  well  had  been  walled ;  that  the  defendants 
wanted  to  know  what  to  do;  and  that  tbe 
witness  told  them  if  it  was  a  good  well  to 
wall  it  Each  of  the  defendants  denied  tliat 
he  had  made  any  representation  to  the  broth- 
er of  plaintiff,  and  each  denied  that  be  had 
made  any  statement  as  to  the  amount  of 
water  that  the  well  would  supply. 

Plaintiff  Smoot  testified  that  he  was  not 
present  when  tbe  def^idants  stopped  digging; 
that  after  the  wdl  was  tiled  it  was  found 
to  be  impractical  to  pump  the  well  by  hand, 
and  he  therefore  bought  a  gasoline  engine: 
that  when  he  began  pumping  he  pumped  the 
well  dry  the  first  day :  that  at  no  time  there- 
after could  they,  in  a  day,  get  over  a  half 
barrel  of  water  from  the  well ;  tliat  they  tried 
pumping  for  9  or  10  days,  and  after  that  did 
not  get  any  water  from  the  hole.  Plaintiff 
stated  that  he  paid  defendants  $61.50  under 
the  contract;  that  this  was  paid  about  Au- 
gust 1,  1914,  some  two  weeks  before  the  ga* 
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oUne  engine  was  InstaJled  aad  before  he  had 
any  opportunity  to  teet  the  well ;  that  after 
he  found  out  the  facts  above  set  out,  as  tes- 
tified to  by  him,  he  notified  defendants ;  that 
defendant  Denuison  promised  io  talk  to  de- 
fendant Pence  about  It,  and  promised  they 
would  do  what  was  right  in  the  matter ;  that 
the  defendants  put  him  off  from  time  to  time 
and  finally  defendant  Dennlson  told  plaintiff 
"to  take  chances  lawing,"  and  plaintiff  there- 
upon filed  suit 

[1]  I.  Error  Is  assigned  In  that  the  court 
sustained  the  objection  of  plaintiff's  counsel 
to  the  following  question  propounded  to  the 
defendant  X>ennl8on  by  def«Miants'  counsel: 

"Q.  Did  be  [plaintiff]  ^y  whether  or  not  Hd- 
lis  would  direct  you  what  to  do?" 

PlalntllTs  counsel  objected  to  this  question 
because  it  was  leading,  which  objectlofa  the 
court  sostalned.  We  hold  that  the  court 
pn^wrly  sustained  the  objection  in  that  the 
question  Is  in  point  of  fact  leading.  How- 
ever, irrespectlTe  of  that,  the  witness  in 
question  had  already  testified  aa  to  this  niat- 
ter  as  follows: 

"I  asked  him  [plaintiff]  if  he  wonld  1>e  ba<^ 
the  next  day,  and  he  said  that  he  wouldn't,  but 
Hollis  would.  I  don't  know  timt  be  said  HoUis 
would  look  after  it  He  said  HoUls  would  be 
there." 

[2]  It  thus  appears  that  the  information 
sought  to  be  elicited  by  the  question  bad  al- 
ready been  covered  by  plaintiff's  prior  tea- 
tlniony,  and  we  hold  that  even  if  the  court 
bad  been  in  error  in  sustaining  the  objection, 
it  would  have  been  harmless.  Crain  v.  Miles, 
154  Mo.  App.  338,  loc  dt  350,  134  &  W.  62; 
Northn^  v.  IMggs,  146  Mo.  App.  145^  loc.  dt 
153,154.  123  S.  W.  954;  CrapstHi  T.  Wallace 
Bros.,  81  Mo.  App.  680. 

[3]  .II.  Appellants'  next  Hssigument  of  er- 
ror is  that  the  court  erred  in  sustaining  the 
objectian  by  counsel  for  plaintiff  to  the  fol- 
lowing questions  propounded  by  defendants' 
counsel  to  the  witness  Pence: 

"Did  you  make  any  such  statement  [as  sworn 
to  by  witness  WilUamgJ?"  "Did  you  ever  state 
that  the  well  wasn't  any  good?" 

The  objection  by  plaintiff's  counsel,  which 
the  court  sustained,  was,  "because  it  is  a 
r^>etiiion." 

An  examination  of  the  record  shows  that 
wbei^  the  witness,  Carl  Pence,  was  on  the 
stand  be  testified,  on  cross-examlikatlon: 

"I  know  Jim  Williams.  I  never  talked  to  him 
about  this  well  that  I  remember  ot  I  didn't 
tell  him  the  well  was  not  any  account  I  didn't 
tell  bim  tlie  only  water  we  struck  was  2U  or  25 
feet  down.  I  never  had  any  conversation  with 
him  until  after  the  trial.  I  didn't  tell  him  the 
well  wasn't  any  account  and  wouldn't  furnish 
water." 

It  will  thus  be  seen  that  the  witness  al- 
ready fully  covered  the  ground  which  the 
questions  were  directed  to,  and  we  hold  under 
the  circumstances  that  the  action  of  the  court 
in  sustaining  the  objection  of  plaintiff's  coun- 
kei  was  not  prejudicial  to  the  defendants. 


[4]  III.  Some  objection  baa  been  raised  to 
the  instructions  given  in  the  case.  We  have 
examined  them,  but  beUeve  that  the  instrac- 
tioDS  taken  as  a  whole  fairly  presented  the 
case  to  the  Jury.  The  objection  that  is  levied 
at  the  instruction  which  submitted  a  rule 
of  damage  under  the  contract  is  not  without 
merit  in  this,  that  the  instruction  fails  to  lim- 
it the  plaintiff's  recovery  to  the  amount  sued 
for.  However,  as  the  verdict  and  Judgment 
was  for  an  amount  not  in  excess  of  the 
amount  claimed,  this  error  was  without  prej- 
udice to  the  appellants.  Williamson  v.  St.  L.  & 
M.  a.  Co.,  133  Mo.  App.  375,  113  S.  W.  239; 
Erepp  T.  St.  Louis  &  S.  F.  B.  Co.,  99  Mo. 
App.  94,  72  S.  W.  479. 

[B]  As  to  the  argument  made  by  the  ap- 
pellants that  the  instructions  did  not  "limit 
the  issues  to  those  made  by  the  pleadings," 
we  must  rule  this  point  against  the  appellants. 
An  examination  of  the  pleadings  shows  that 
the  relief  asked  in  the  prayer  of  the  petition 
is  not  entirely  consistent  with  the  allegations 
therein.  However,  the  cause  originated  in 
the  Justice  court,  and  is  governed  by  the  rules 
of  pleading  applicable  to  sucb  courts.  "The 
character  of  a  petltlMi  is  not  always  deter- 
mined by  the  relief  it  prays  for.  The  court 
may  grant  any  relief  consistent  with  the  case 
and  embraced  within  the  Issues."  Comings 
V.  Hannibal  ft  Central  Hallway  Co.,  48  Mo. 
514;  Filler  v.  Schlltz  Brewing  Co.,  223  Fed 
313,  loc.  dt  315.  We  hold  that  the  Issues 
made  in  the  case  were  sufficiently  embodied 
in  the  instructions  submitted  to  the  Jury  by 
the  court. 

Finding  no  error  in  the  record  prejudldal 
to  appellants,  the  Judgment  is  affirmed. 

REYNOLDS,  P.  J.,  and  ALLBN,  J.,  eon- 
cur. 


STATE  ex  rel.   OLIVBB  HAST  AUCTION 
CO.  V.  GRIMM,  Judge.    (No.  15751.) 

(St  Louis  Court  of  Appeals.  Missouri.  Argued 
and  Submitted  June  29,  1917.  Opinion  I<^led 
July  3,  1917.  On  Motion  for  Rehearing,  July 
17,  1917.) 

1.  Plkasinq  €=3231  —  Amendhent  of  Peti- 
tion— Pendency  of  Demurkeb— Effect. 

Under  Rev.  St.  1909,  f  1852,  providing  that 
a  petition  or  answer  may  be  amended  by  the 
proper  party,  of  course,  without  costs  and  with- 
out prejudice  to  the  proceeding  already  had,  at 
any  time  before  the  answer  or  reply  thereto  shall 
be  filed,  the  plaintiff  may  amend  hia  petition  re- 
gardless of  the  pendency  of  a  demurrer  thereto. 

[Ed.    Note.— For  other    cases,    see   Pleading, 
Cent  Dig.  |§  594^^8.] 

2.  FI.RADINO  «s>76,  281— Ahknduent— "An- 
sweb." 

The  word  "answer"  as  used  in  Rev.  St.  1909, 
f  1759,  providing  that  the  defendant  must  ap- 
pear and  answer  the  petition,  refers  to  any 
sort  of  pleading  filed  by  the  defendant,  but  has  a 
different  meanmg  from  the  word  "answer"  as 
used  in  section  1852,  which  refers  only  to  the 
pleading  properly  entitled  an  answer. 

[Ed.    Note. — ^For    othea  cases,   see   Pleading, 
Cent  Dig.  Sf  156,  584-588.] 
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On  Motion  for  Rehearing. 

8.  Costs  <s=66— Pleading  €=3225(1)— Amend- 
ment or  Petition— Pendency  of  Demubbeb 
—Treble  Costs. 
In  no  event  can  the  filing  of  an  amended 
petition   pendin?   demurrer   to   the   original   as 
authorized  by  Rev.  St.  1909,  S  1826,  be  reck- 
oned against  the  plaintiff  upon  any  future  at- 
tempt of  defendant  to  invoke  the  provisions  of 
Rev.  St.  1909,  §  1828,  providing  that  if  a  third 
petition  be  filed  and  adjudged  insufficient,  or  the 
whole  or  some  part  thereof  he  stricken  out,  the 
party  filing  such  pleading  shall  pay  treble  costs, 
and  no  further  petition,  anower,  or  reply  shall 
be  filed,  but  judgment  shall  be  rendered. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  85  277-285;  Pleading,  Cent  Dig.  if  575- 


Dig.  85  277-285; 
678,  580-583.] 


Mandamus  by  the  State,  on  the  relation  of 
the  Oliver  Hast  Auction  Company,  against 
lion.  3.  Hugo  Grimm,  as  Judge.  Alternative 
writ  made  absolute. 

Earl  M.  Plrkey,  of  St  Louis,  for  relator. 
Elmer  H.  Grimm  and  J.  Hugo  Grimm,  both  of 
St.  Louis,  for  respondent. 

REYNOLDS,  P.  3.  The  OUver  Hast  Auc- 
tion Company,  a  corporation,  brought  Its  ac- 
tion against  one  Patrick  Brown  for  damages 
said  to  have  been  sustained  by  it  by  reason 
of  the  acts  of  the  defendant  in  making  what 
are  said  to  be  "wlUal,  false  and  malicious 
accusations"  against  an  employ^  of  plalntUI 
and  causing  him  to  be  imprisoned  to  the  dam- 
age of  plalntifTs  business,  as  it  is  charged, 
$3,000  being  demanded  for  actual  damages 
and  $4,500  for  punitive  damages.  It  appears 
that  the  defendant  in  that  action  Interposed 
a  demurrer,  which,  while  pending  for  some 
time  had  neither  been  argued,  submitted,  nor 
passed  upon  by  the  court;  that  daring  the 
April  Term,  1917,  plaintiff  in  that  action 
presented  to  the  clerk  of  the  court  in  which 
the  action  was  pending,  an  amended  peti- 
tion and  requested  the  clerk  to  file  it,  a  copy 
of  the  proposed  amended  petition  having  been 
submitted  to  and  service  of  it  accepted  by  the 
attorney  for  the  defendant.  While,  as  set 
out  in  the  i)etition  for  the  writ  of  mandamus 
in  this  case,  counsel  for  plaintiff,  relator  here, 
sets  out  that  this  demurrer  was  not  well  tak- 
en and  should  have  been  overruled,  yet  to 
expedite  matters  and  to  save  time  and  ex- 
pense, he  preferred  to  file  an  amended  peti- 
tion, which  he  tendered  to  the  clerk  and 
asked  him  to  file,  this  apparently  in  open 
court  and  in  the  presence  of  the  Judge.  The 
Judge,  however,  the  Honorable  J.  Hugo 
Grimm,  respondent  here,  refused  to  permit 
this  amended  petition  to  be  filed  pending  the 
disposition  of  the  demurrer  to  the  original  pe- 
tition, and  acting  under  the  order  of  the  court 
the  clerk  declined  to  file  it,  and  the  court 
refused  leave  to  file  it 

Setting  out  these  facts,  the  relator  obtain- 
ed an  alternative  writ  from  one  of  the  Judges 
of  our  court  in  vaotUon,  commanding  the 
Honorable  J.  Hugo  Grimm,  as  Judge,  to  al- 


low the  amended  petition  to  be  ffled  or  show 
cause  why  that  should  not  be  done. 

To  this  alternative  writ  return  was  made 
by  the  circuit  Judge  by  counsel.  In  which  re- 
turn It  is  set  up  that  the  original  petition  in 
the  case  was  filed  on  September  15th,  1915, 
the  cause  returnable  to  the  October  Term, 
1915,  of  that  court;  that  at  that  term  the 
defendant  was  granted  additional  time  to 
plead  to  the  petition  and  that  thereafter  and 
at  that  term  defendant  filed  a  demurrer  to 
the  petition.  The  return  further  sets  up  that 
by  paragraph  1,  Rule  8,  of  the  Rules  of  Prac- 
tice of  the  Circuit  Court  of  the  city  of  St 
Louis,  It  is  provided  that: 

"Applications,  demurrers,  motions  and  otii^ 
matters  to  be  heard  by  the  presiding  judge,  shall 
be  entered  on  a  motion  docket  and  may  be  heard 
by  him  on  any  day  except  Sunday,  but  two  days' 
notice  shall  be  necessary  to  call  up  any  such 
matters  on  application  of  counsel,  unless  a  dif- 
ferent time  is  fixed  in  a  particidax  cauae  by 
the  presiding  judge." 

It  is  set  up  that  under  this  rule,  ettlier  the 
plaintiff  or  the  defendant  in  the  cause  could 
have  called  up  and  submitted  the  demurrer 
upon  two  days'  notice  at  any  time  after  its 
filing  on  October  26th,  1915,  but  that  neither 
side  at  any  time  submitted  the  same  to  the 
court  for  its  decisicHi;  that  sometime  in  the 
latter  part  of  April,  or  early  in  May,  1917, 
plaintiff,  by  Its  counsel,  appeared  In  open 
court  before  the  respondent  and  asked  leave 
to  file  an  amended  petition  in  the  cause.  Re- 
[^ondent,  as  Judge,  inquired  of  counsel  wheth- 
er the  original  petition  was  under  attack  by 
motion  or  demurrer,  to  which  that  counsel  re- 
plied that  a  demurrer  was  <xi  file  and  pending 
against  the  original  petition.  Whereupon  re- 
spondent Judge  Grimm,  inquired  of  that 
counsel  whether  he  wished  to  confess  the 
demurrer,  to  which  counsel  replied  In  the  neg- 
ative ThetreupoQ  respondent  stated  to  coun- 
sel that  he  would  not  grant  leave  to  file  an 
amended  petition  while  the  demurrer  to  the 
original  petition  was  pending  and  undisposed 
of ;  that  plaintiff  might  confess  the  demurrer, 
induce  the  defendant  to  withdraw  It,  or  might 
submit  it  then  and  there  to  the  court  and  the 
court  would  pass  on  it  within  twenty-four 
hours,  but  that  counsel  declined  to  confess 
the  demurrer,  refused  to  submit  it  and  in 
substance  said  that  he  could  not  or  would  not 
have  the  defendant  withdraw  it  Whereupon 
the  respondent,  as  Judge,  declined  to  grant 
leave  to  plaintiff,  relator  here,  to  file  the 
amended  petition.  The  return  further  sets 
up  that  at  that  time  the  respondent  as  judge, 
knew  nothing  whatever  respecting  the  char- 
acter of  plaintiff's  petition  or  its  allegations, 
nor  did  he  examine  the  proposed  amended  pe- 
tition but  placed  his  ruling  entirely  upon  the 
fact  that  the  pendency  of  the  demurrer  to  the 
original  petition  made  it  improper  to  file  an 
amended  petition ;  that  some  disposition  mast 
be  made  of  the  demurrer  before  an  amended 
petition  could  be  filed  if  the  pleadings  were 
to  be  carried  on  in  an  orderly  way  under  tbe 
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provl^ons  of  seettoD  1826,  Revised  Statntes 
1909,  and  were  not  to  be  nnlllfled  by  the 
plaintiff  at  will.  The  respondent  accompanies 
with  bis  return  a  copy  of  the  original  peti- 
tion, which  was  on  file,  and  farther  sets  out 
that  hia  view  of  the  law  was  and  Is,  that 
wbere  a  plaintiff  files  an  amended  petition 
wbile  a  demurrer  Is  still  pending  against  bis 
original  petition,  that  he,  by  Implication,  con- 
fesses the  demurrra-,  and  that  unless  this  Is 
the  true  view  of  the  law,  then  a  plaintiff 
may,  at  will,  nullify  or  at  least  erade  the 
provisions  of  section  1826,  and  If  this  is  the 
law,  then  plaintiff  should  be  required  to 
have  the  demurrer  to  the  original  petition 
dl^oeed  of  In  some  manner  either  by  con- 
fessing It,  securing  Its  withdrawal  or  by  hav- 
ing the  court  rule  upon  It,  rather  than  adopt 
a  method  of  procedure  which  lesnlts  In  aa 
implied  confession.  For  these  reasons  re- 
spondent prays  the  court  to  qnash  tlie  alterna- 
tive writ  issued. 

Relator  demurred  to  this  and  has  orally 
argued  the  matter  before  us,  the  respondent, 
by  counsel,  submitting  a  brief  in  support  of 
bis  position. 

We  have  set  out  the  return  rather  fully 
because  it  sets  out  the  position  of  that  Hon- 
orable Circuit  Judge  clearly  and  succinctly. 

A  good  deal  of  the  argument  of  the  coun- 
sel for  respondent,  following  the  general 
idea  of  his  return,  is  devoted  to  a  considera- 
tion of  section  1826,  Revised  Statutes  1909. 
That  section  provides: 

"If  a  third  petition,  answer,  or  reply  be  filed 
and  adjndged  insnfficient  as  above,  or  the  whole 
or  some  part  thereof  be  stricken  oflt,  the  party 
filing  such  pleading  shall  pay  treble  costs;  and 
DO  farther  petition,  answer,  or  reply  shall  be 
filed,  but-  judgment  shall  be  rendered." 

Respondent  argues  t3iat  under  this  section, 
If  the  plaintiff,  upon  the  filing  of  the  demur- 
rer to  his  petition,  may  amend  as  a  matter 
of  r^t  without  having  the  demurrer  passed 
upon,  he  may  repeat  that  procedure  upon  a 
demurrer  to  his  amended  petition  and  a  mo- 
tion to  strike  out  his  second  amended  peti- 
tion and  absolutely  nullify  the  provisions  of 
the  above  mentioned  statute;  that  filing  the 
amended  petition,  a  demurrer  to  the  original 
pending,  is  In  effect  a  confession  of  the  de- 
murrer. In  support  of  this  branch  of  the  ar- 
gument respondent  cites  the  decision  of  our 
Supreme  Court  In  McColIum  v.  Lougan's 
Adm'r,  29  Ma  461,  loc.  dt  452.  - 

[1]  In  our  view  of  this  case  It  Is  not  nec- 
essary to  here  pass  upon  that.  The  effect  or 
application  of  section  1826  is  not  now  or  here 
pertinent 

Section  1862,  Revised  Statutes  1909,  pro- 
Tides: 

"A  petition  or  answer  may  be  amended  by  the 
proper  party,  of  course,  without  costs;  and  with- 
out prejudice  to  the  proceeding  already  had,  at 
any  time  before  the  answer  or  reply  thereto  shall 
be  filed." 

It  is  on  this  section  that  counsel  for  relator 
relies.  That  section  has  been  of  our  law  for 
many  years.  It  first  appeared  in  the  Revised 
Statutes  of  1855,  p.  1264,  as  section  7,  of  ar- 


acle  9,  dtapter  128,  entitled  "Of  Amending 
Pleadings  and  Proceedings."  While  the  pre- 
cise point  here  involved  has  never  been  dis- 
tinctly passed  upon  by  any  of  our  courts,  it 
has  been  said  in  Lane  v.  Dowd,  172  Mo.  167, 
loc.  dt  173,  72  S.  W.  632,  and  refernng  to 
what  is  now  section  1812,  that  under  this  sec- 
tion the  right  of  a  plaintiff  to  file  an  amended 
petition  is  undisputed. 

In  Morrison  v.  Herrington,  120  Mo.  665, 
loc.  dt  668,  26  S.  W.  668,  569,  our  Supreme 
Court,  referring  to  what  is  now  this  section 
1862,  said. 

"There  can  be  no  doubt  but  the  plaintiff  had 
the  right  to  file  the  amended  petition.  As  no  an- 
swer had  been  filed,  it  was  not  necessary  to  first 
obtEun  leave  to  file  the  amended  petition." 

Respondent  challenges  this  as  not  In  point 
We  thinlt  it  is. 

[2]  We  are  also  referred  by  respondent  to 
section  1759,  Revised  Statutes  1909.  That 
section  provides  that  the  summons  Issued  in 
a  cause  after  petition  filed  shall  summon  the 
defendant  to  appear  in  court  "on  the  return 
day  of  the  writ  and  at  a  place  to  be  specified 
In  said  writ  to  answer  the  petition  of  the 
plaintiff;"  and  the  argument  is  that  under 
this  section  the  requirement  of  an  answer  be- 
[  ing  filed  is  met  by  filing  a  motion  to  strike 
out,  or  to  malce  more  definite  and  certain,  or 
by  a  demurrer,  and  that  the  word  "answer" 
covers  all  pleas.  But  we  do  not  think  that 
the  word  "answer,"  as  used  in  that  se'-tlon,  In 
Its  most  general  terms,  has  the  same  meaning 
as  the  word  "answer,"  has  as  used  In  section 
1852.  In  this  latter  section  the  language  is 
that  the  pleading  may  be  amended  without 
cost  and  without  prejudice  "at  any  time  bei 
fore  the  answer  or  reply  thereto  shall  be 
filed." 

In  section  1759  the  language  is  to  appear  at 
the  place  spedfied  in  the  writ  "to  answer  the 
petition."  The  term  "answer"  is  there  used 
in  the  general  sense  of  any  form  of  pleading. 
But  in  section  1852  the  language  used  Is 
"the  answer,"  Qius  distinctly  and  spedflcally 
referring  to  "the  answer."  Our  view  of  this 
section  Is  that  "the  answer,"  as  here  used 
in  this  section,  means,  technically  and  liter- 
ally, the  answer  and  not  any  other  form  of 
pleading.  We  gather  this  from  its  context, 
for  the  very  same  provision  which  covers  the 
answer  also  covers  the  reply.  Under  our 
Code,  when  the  pleadings  are  made  up  there 
can  be  but  one  answer  and  one  reply. 

In  Oooney  v.  Murdock,  64  Mo.  349,  It  ap- 
peared that  the  circuit  court  of  Bollinger 
County  had  a  well  settled  rule  of  practice  not 
to  permit  a  party  defendant  to  file  any  plead- 
ing In  vacation  differing  in  character  from 
that  for  which  leave  was  granted.  The  de- 
fendant there  had  obtained  leave  to  file  an 
answer  in  vacation  but  Instead  of  doing  this 
he  filed  a  demurrer,  which,  on  motion  of 
plaintiff,  was  stricken  out  on  the  ground  that 
it  violated  the  rule  above  stated.  Thereupon 
the  defendant  Immediately  tendered  his  an- 
swer and  offered  to  file  it,  which  the  court 
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refased  to  permit  him  to  do  and  entered  np 
judgment  for  the  plalntUS.  Fr<»n  thla,  de- 
fendant excepting,  took  his  appeal  to  the 
Supreme  Court  That  court  said  (64  Mo.  loc 
dt  361) : 

"The  action  of  the  court,  in  striking  ovt  the 
demurrer,  under  its  rules,  would  seem  to  have 
been  correct.  If,  however,  the  answer  had  been 
preserved  and  had  disclosed  a  meritorious  de- 
fense, we  should  have  held  it  an  abusive  exer- 
cise of  discretion  to  have  refused  permission  to 
file  it,  as  it  was  aiready  prepared,  and  no  par- 
ticular delay  or  hardship  would  have  been  oc- 
casioned by  permitting  it  to  be  filed  in  term  in- 
stead of  vacation." 

In  the  case  at  bar  we  have  not  the  amend- 
ed petition  which  was  tendered,  but  it  no- 
where appears  that  leave  to  file  it  was  re- 
fused because  of  its  insuffldency  or  lack  of 
stating  a  meritorious  cause  of  action.  The 
decision  last  dted  is  in  line  with  a  .well  set- 
tled rule  that  the  discretion  of  the  trial  court, 
in  matters  of  this  kind  must  be  reasonably 
exercised  and  not  be  a  mere  arbitrary  en- 
forcement of  a  statute  or  rule. 

Our  conclusion  is  that  the  learned  trial 
Judge  was  in  error  in  refusing  to  allow  the 
amended  petition  to  be  filed  in  this  case  on 
the  ground  stated,  that  is,  because  of  the 
pendency  of  a  demurrer  undisposed  of.  Ten- 
dered, as  this  amended  petition  was,  no  an- 
swer having  been  filed,  we  think  the  learned 
trial  Judge  misconceived  the  law  and  commit- 
ted error  in  refusing  to  allow  It  to  be  filed. 

The  alternative  writ  heretofore  issued 
should  be  made  absolute  and  the  circuit  court 
be  directed  to  allow  plaintiff  to  file  the 
amended  petition  tendered. 

°    ALLEN  and  BECKER,  JJ.,  concur. 

On  Motion  for  Rehearing. 

ALLEN,  J.  [3]  Respondent,  the  learned 
circuit  Judge  against  whom  the  writ  runs,  in- 
sists that  the  opinion  of  the  court  heretofore 
filed  herein  does  not  dispose  of  the  real  ques- 
tion in  controversy,  viz.  the  effect  of  filing  an 
amended  petition  under  the  circumstances 
involved,  particularly  In  connection  with  the 
provisions  of  section  1826,  Rev.  Stat  1909. 
In  view  of  the  provisions  of  section  1852,  Rev. 
Btat  1909,  providing  that  such  an  amendment 
may  be  made  at  any  time  before  an&wer 
"witiiout  prejudice  to  the  proceedings  al- 
ready had,"  it  would  seem  plain  that  rela- 
tor was  entitled  to  file  the  amended  petition 
without  prejudice  In  any  respect  whatsoever. 
The  filing  of  the  amended  petition  was  an 
abandonment  of  the  original  petition.  The 
latter  thus  became  a  dead  pleading,  and  with 
it  died  also  the  demurrer  which  had  been  di- 
rected to  it  But  in  no  event  could  the  filing 
of  the  amended  petition,  or  its  effect  be  reck- 
oned against  the  relator,  plaintiff  in  the 
action  below,  upon  any  future  attempt  on  the 
part  of  the  defendant  in  the  action  to  invoke 
the  provisions  of  section  1826,  supra.  That 
section  is  to  be  strictly  construed,  and  ap- 


plies onl^  where  a  third  pleading  has  been 
adjudged  InsufiSdent  on  demurrer  or  motion 
to  strike  out  See  Roth  Tool  Co.  v.  Spring 
Co.,  108  Mo.  App.  618,  84  S.  W.  183,  and  cas- 
es dted.  Unless  there  have  been  three  suc- 
cessive adjudications  declaring  the  pleading 
insuffldent  that  statute  has  no  application. 
The  abandonment  of  a  petition  by  the  filing 
of  an  amended  one,  as  In  the  Instant  case, 
though  while  a  demurrer  is  pending  to  the 
former.  Is  not  an  adjudication  tliat  tlie  orig- 
inal petition  was  lnsu£Sdent  And,  further- 
more, to  consider  it  as  tantamount  to  sndi 
an  adjudication,  to  be  reckoned  as  such  under 
section  1826,  supra,  would  be  in  the  very 
teeth  of  section  1862,  supra,  which  allows  an 
amended  petition  to  be  filed  any  time  prior 
to  answer  "without  prejudice  to  the  prwceed- 
idgs  already  had." 

BECKER,  J.,  concurs  In  these  Tlewa.  REY- 
NOLDS, P.  3.,  expresses  no  opinion  on  the 
question  here  considered,  other  ttian  the  opin- 
ion heretofore  filed  by  him  herein. 


SNTDEB  V.  LOYAL  PROTECTIVE  INS.  CO. 
(No.  14062.) 

(St  Louis  Court  of  Appeals.     MissourL     Sub- 
mitted on  Briefs  June  6,  1917.     Opin- 
ion Piled  July  3,  1917.) 

1.  An>EAl,  AND  Errob  <8=846(3,  5)— Reskbv- 

ING  GrROUNDS  FOR  REVIEW— FINDIH  G8. 

Where  no  declarations  of  law  were  asked  or 
given  and  no  findings  of  fact  made,  the  trial 
court's  findings  cannot  be  disturbed  where  plain- 
tiff made  a  prima  facie  case,  and  the  record  nia- 
doses  no  error  on  its  face. 

[Ed.  Note:. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3349.  3361-3356^] 

2.  iNSTmAHOi!  <S3>379(4)  — EsroFPKL  — Aokut 
iNSSBTiKo  Wbonq  Answers  in  Appuca- 

TION. 

An  insurer  cannot  avoid  payment  upon  As 
ground  that  insured's  application  misstated  the 
character  of  his  employmeBt,  where  the  facts 
were  fully  stated  to  defendant  s  agent  who  filled 
out  the  application. 

[Ed.  Note.— For  other  cases,  aie  Insurance, 
Cent  Dig.  H  1011-1015.] 

Appeal  from  Circuit  Court,  Shelby  County; 
Nat.  M.  Shelton,  Judge. 

"Not  to  be  ofBdally  published." 

Action  by  Ida  M.  Snyder  against  the  Loyal 
Protective  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

John  T.  Gose,  of  Shelbina,  for  appellant 
H.  J.  Libby,  of  Shelbina,  for  respcmdent 

REYNOLDS,  P.  J.  One  John  N.  Snyder,  of 
Shelbina,  Missouri,  made  application  to  the 
defendant  company  for  accident  insurance. 
The  company  Issued  him  a  policy  payable  in 
case  of  bis  death  to  his  mother,  who,  on  the 
refusal  of  the  company  to  pay  the  amount  of 
the  policy  ($400),  brought  thla  action.  It  was 
tried  before  the  court,  a  Jury  being  waived, 
and  resulted  in  a  verdict  for  plaintiff  for  the 
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amonnt  of  the  policy,  no  allowance  being 
made  by  the  court  for  damages  for  rexatlous 
refusal  to  pay  or  for  attorney's  fees,  although 
both  these  elements  of  damage  were  claimed 
In  the  petition.  There  wtiCe  no  declarations 
or  instructions  asked  or  glT«i,  but  at  the 
close  of  plaintiff's  evidence  defendant  Inter- 
posed a  demurrer,  which  was  overruled. 

The  policy  issued  is  on  the  form  of  what  is 
called'  "Peerless  Special,"  and  decedent  was 
Insured  as  in  "Class  D,"  he  paying  the  premi- 
um fixed  for  that  class,  the  loss  by  death  of 
members  of  this  class  being  limited  to  $400. 

It  appears  that  persons  insured  In  "Class 
D,"  who  were  telephone  or  telegraph  em- 
ployes, are  "foremen,  engaged  In  underground 
line  work,"  "switchboard  installers,"  "switdi- 
board  operators,"  and  "switchboard  wire- 
men."  Neither  "linemen"  nor  "trouble  finders 
on  poles"  were  insurable.  The  insured,  at 
the  tlpe  he  met  his  death,  was  on  a  pole  on 
which  the  telephone  company  in  whose  em- 
ploy he  was,  had  its  wires  and  appears  to 
have  been  untangling  some  cross-wires.  It 
api>ears  that  defendant's  agent,  in  soliciting 
the  Insurance  from  the  decedent,  wrote  out 
tbe  answers  himseU  and  placed  decedent  in 
"Class  D,"  and  that  he  did  this  with  fuU 
knowledge,  as  the  evidence  beyond  ocmtro- 
versy  shows,  as  to  the  duties  In  which  Snyder 
was  engaged.  In  the  application,  as  written 
out  by  the  agent  and  signed  by  decedent,  It 
is  stated  that  he  was  employed  by  the  Shrt- 
blna  Telephone  Comi>nny;  that  his  occupa- 
tion was  thai  of  "instrument  installer— house 
and  olflce;"  and  that  his  duties  were  fully 
described  as  follows:  "Switchboard  wire- 
man."  There  was  evidence  on  the  part  of 
plalntUT  to  the  effect  that  the  agent  who  rep- 
resented the  defendant  company  in  procuring 
the  insurance,  was  fuUy  advised  as  to  the 
duties  in  which  decedent  was  engaged;  that 
he  was  told  that  decedent  worked  on  tbe 
switchboard,  worked  on  the  lines,  and  did 
anything  there  was  to  do  in  connection  with 
the  telephone  work,  from  digging  post  holes 
to  straightening  out  troubles  of  all  kinds.  It 
was  further  in  evidence  that  the  agent  asked 
decedent  particularly  about  climbing  the 
poles  and  adjusting  the  wires  and  he  was 
told  that  at  times  decedent  did  that;  that  at 
times  he  climbed  the  poles  and  fixed  the  lines. 
With  this  knowledge,  the  agent  wrote  out  the 
answers  as  above  and  assigned  decedent  to 
"Class  D,"  and  the  policy  was  issued  and  de- 
livered accordingly. 

A  witness,  who  was  present  at  a  conversa- 
tion between  this  agent  of  the  defendant  and 
decedent,  and  who  was  also  being  solicited 
by  that  agent  to  take  out  insurance  in  the 
defendant  company,  was  asked  whether  that 
agent  bad  ever  told  him  or  decedent  in  hia 
presence  that  the  duties  in  which  witness  and 
Snyder  then  were  engaged  would  preclude 
them  from  Insurance  in  the  defendant  com- 
pany, and  witness  said  he  had  not.  This 
witness  further  said  that  he  stated  pointedly 
and  plainly  to  the  agent  what  be  and  Snyder. 


did.  This  conversation  occurred  b^ore  tbe 
issue  of  the  policy. 

While  it  is  true  that  the  agent  for  the  de- 
fendant, without  objection  as  to  his  compe- 
tency, testified  that  he  had  told  Snyder,  the 
decedent,  that  if  be  was  a  lineman  or  trouble 
finder  on  poles  that  he  was  not  Insurable. 
But  the  evidence  was  very  specific  to  the 
effect  that  with  knowledge  of  the  fact  that 
Snyder's  duties  sometimes  called  him  to  work 
among  the  wires,  the  agent  wrote  down  the 
occupation  and  duties  of  the  insured  as  before 
stated,  accepted  him  as  a  risk  and  classified 
him  as  in  "Class  D." 

[1  ]  Tried  before  the  court  as  this  case  was 
and  vrtthout  a  Jury,  and  no  declarations  of 
law  being  asked  or  given,  and  no  finding  of 
facts  made,  we  cannot  disturb  the  finding  of 
the  learned  trial  Judge. 

As  said  by  our  Supreme  Court  in  Rausch  v. 
Michel,  192  Mo.  293,  loc.  clt  302,  91  S.  W. 
99,  101,  with  reference  to  an  action  at  law 
where  no  instructions  were  asked,  given  or 
refused: 

"Ther«  is,  therefore,  no  Questlan  open  for  re- 
view here  except  errors  apparent  on  the  face  of 
the  record  proper,  and  the  question  whether,  un- 
der the  issues,  the  plaintiff  made  out  a  prima 
facie  case." 

Here  there  are  no  errors  of  record  even 
suggested,  and  plaintiff  did  make  out  a  prima 
facie  case,  and  although  the  testimony  offer- 
ed by  the  defendant  tended  to  contradict  it, 
it  was  for  the  trial  court  to  determine  where 
the  truth  lay. 

[2]  In  Thompson  v.  Traders'  Insurance  Co., 
169  Mo.  12,  loc.  dt  25,  68  S.  W.  889,  onr  Su- 
preme Court  held  that  the  knowledge  of  the 
agent  soliciting  and  delivering  these  policies 
of  tasurance  was  the  knowledge  of  the  com- 
pany; that  where  the  agent  did  not  object 
but  allowed  the  Insured  to  rely  upon  the  va- 
lidity of  tbe  policy,  no  question  having  been 
raised  about  that  until  after  the  loss,  the 
company,  after  loss,  cannot  contest  it  success- 
fully. 

In  Scarrlt  Estate  v.  Casualty  Company  of 
America,  166  Mo.  App.  567,  149  S.  W.  1049,  a 
case  with  the  main  point  as  here,  that  is  the 
effect  of  the  knowledge  of  the  facts  by  the 
agent  of  the  insurer,  the  Kansas  City  Court 
of  Appeals,  citing  Rausch  v.  Mitihel,  supra, 
applies  the  role  as  the  accepted  role  in  this 
state. 

A  decision  in  point  is  that  of  Padflc  Mutual 
Life  Ins.  Co.  v.  Snowden,  58  Fed.  342,  7  C.  C. 
A.  264.  In  that  case  Judge  Caldwell,  deliver* 
tag  the  opinion  of  the  Circuit  Court  of  Ap- 
peals of  the  Eighth  Judicial  Circuit,  concur- 
red In  by  Judges  Sanborn  and  Thayer,  quotes 
this  from  2  Amer.  Lead.  Cas.  (5th  Ed.)  917: 

"By  the  interested  or  officious  zeal  of  the 
agents  employed  by  the  insurance  companies,  in 
the  wish  to  outbid  each  other  and  procure  cus- 
tomers, they  not  unfrequently  mislead  the  in- 
sured by  a  false  or  erroneous  statement  of  what 
the  application  should  contain,  or,  taking  the 

Preparation  of  it  into  their  own  hands,  procure 
is  signature  by  an  assurance  that  it  is  prop- 
erly drawOt  and  will  meet  the  jreanirements  of 
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the  policy.  fHie  better  opinion  seems  to  be 
that  when  this  course  is  pursued  the  description 
of  the  risk  should,  though  nominally  proceeding 
from  the  insured,  be  regarded  as  the  act  of  the 
insurers." 

Judge  Caldwell,  approving  of  this,  cites  a 
number  of  decisions  of  the  Supreme  Court  of 
the  United  States  to  the  same  effect  It  is 
further  said  in  that  case  (68  Fed.  loc.  dt.  346, 
7  C.  C.  A.  268): 

"The  assured  paid  for  the  policy  on  the  faith 
of  the  correctness  of  the  axent  s  description  of  his 
occupation  and  classification  of  the  risk;  and 
the  law  will  not  permit  the  company,  after  an 
injury  has  occurred,  to  change  the  definition  of 
the  plaintiff's  occupation,  and  the  classification 
of  the  risk,  to  his  prejudice.  The  company  is 
bound  by  the  terms  of  the  contract,  as  it  was  un- 
derstood and  entered  into  by  its  agent  with  the 
assured." 

Without  going  Into  a  further  discussion  of 
the  law  applicable  to  cases  of  this  kind,  the 
finding  and  verdict  of  the  circuit  court  being 
sustained  by  substantial  evidence,  we  find  no 
misappUcatlon  of  the  principles  of  law  to  the 
facts,  and  that  Judgment  Is  affirmed. 

ALLEN  and  BECKEB,  JJ.,  concur. 


BUTSCH    V.     EMEKSON-BRANTINGHAM 

IMPLEMENT  CO.     (No.  14686.) 

(St.  Louis  Court  of  Appeals.    Missouri    June  6, 

1917.    Rehearing  Denied  July  10,  1917.) 

1.  Mastbb  and  Servant  «=921  —   Emplot- 

mbnt  contbacts— constbuction.' 
Under  employment  contract  providing  that  It 
might  be  canceled  at  any  time  by  the  employer  if 
the  services  were  not  satisfactory  to  him,  the 
right  of  determining  whether  the  services  are 
satisfactory  is  exclusively  left  to  tlie  employer, 
without  liabUity  to  disclose  his  reasons. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  18.J 

2.  Masteb  and  Sebvant  «=343  —  Wbonoftji, 
dischabgb— qukstionb  fob  juby. 

B)vidence  fteld  to  present  a  jury  question 
whether  the  services  were  satisfactory  to  the 
master,  and  therefore  whether  the  master  could 
discharge  him  under  the  clause  of  the  contract 
providing  for  discharge  if  the  services  were  nn- 
satisfactory. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  57,  58.] 

3.  Mastkb  and  Sebvant  ®=944— Eupu>tusnt 
Contract— KiQHT  to  Dischaeqe- Instruc- 
tions. 

In  employe's  action  for  wrongful  discharge 
from  employment  which  he  entered  under  con- 
tract authorizing  his  discharge  if  his  work 
should  prove  unsatisfactory  to  the  employer,  the 
jurjf  should  have  been  instructed  to  find  for 
plaintiff  if  he  was  discharged  for  some  other  rea- 
son tlian  that  his  services  were  not  satisfactory, 
and  not  that  it  should  find  for  plaintiff  If  his 
services  were  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  59.] 

4.  Trial  «=>296(2>— Habmiess  Ekbob— Cube. 

But  the  error  in  giving  the  last  instrnction 
was  not  prejudicial,  where  the  court  further  in- 
structed that  if  the  employer  was  dissatisfied 
with  the  services,  he  could  discharge  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  708.] 


Appeal  from  St  Zioals  CSiciiit  Coort;  Kent 
K.  Koemer,  Judge. 

Action  by  Alfred  Batacta  against  the  Emer- 
son-Brantlngham  Implement  Cmnpany.  Jndg- 
ment  for  plaintiff,  and  dtvfendaiiti  appeals. 
Affirmed. 

Leahy,  Saunders  ft  Bartta,  of  St  Lonls,  for 
appellant.  Joseph  Kane,  Holland,  Itutledge 
ft  Lashly,  and  M.  P.  PbllUps,  all  of  St  Loa- 
Is,  for  respondent 


BECKER,  J.  This  case  originated  in  a 
Justice  of  the  peace  court,  and  Is  a  suit  for 
damages  alleged  to  have  been  sustained  by 
defendant  wrongfully  discharging  plalntUF 
under  a  contract  of  employment  On  a  trial 
before  a  Judge  and  Jury  a  verdict  and  Judg- 
ment was  rendered  in  favor  of  plaintiff  and 
against  the  defendant  in  the  sum  of  ^71.32. 
Defendant  appeals. 

The  amended  statement  alleges  that  the 
defendant  is  a  corporation,  and  that  some 
time  jn  November,  1912,  it  employed  the 
plaintiff  as  a  traveling  salesman,  credit  man, 
and  adjuster,  at  a  stated  salary,  and  that  the 
contract  was  to  continue  until  the  31st  day 
of  October,  1913.  Plaintiff  alleges  that  he 
duly  performed  all  the  conditions  of  the  con- 
tract 01^  bis  part  to  be  performed,  but  that 
defendant  failed  to  perform  its  part  of  the 
agreement  In  that  without  cause  it  wrong-  i 
fully  discharged  the  plaintiff  on  the  lltta  day 
of  June,  U913,  to  plaintiff's  damage  In  the 
sum  of  $371.31.  The  defendant  filed  no  writ-  ^ 
ten  pleading. 

It  Is  not  necessary  to  set  forth  tbe  entire 
written  contract  of  employment  It  is  suf- 
ficient to  state  that  the  contract  of  employ- 
ment contains  tbe  following  clause: 

"This  contract  may  be  canceled  by^  yoa  at  any 
time  for  my  Incompetency,  dissipation,  miscon- 
duct, violation  of  your  instruction,  or  in  the 
event  my  services  are  not  satisfactory  to  yoo." 

Plaintiff  tesUfled  that  on  the  Uth  day  ot 
June,  1913,  after  be  had  been  in  the  employ 
of  defendant  company  some  seven  or  eight 
months,  he  was  caUed  to  the  office  of  Mr. 
Barry,  who  was  at  that  time  the  assistant 
branch  house  manager  of  the  defendant  cor- 
poration, and  told  by  blm  that  bis  services 
would  no  longer  be  required;  that  Mr.  Jack- 
son, the  assistant  manager  ot  tbe  company, 
bad  been  down  from  Rockford,  111.,  and  bad 
insisted  on  a  reduction  in  the  expenses  of 
tbe  St  Louis  office,  and  for  that  reason  they 
were  going  to  let  out  quite  a  number  of  peo- 
ple, Including  plaintiff.  Plaintiff  testified  be 
later  on  saw  Mr.  Murphy,  who  was  the 
branch  house  manager  of  tbe  corporation, 
who  told  plaintiff  practically  the  same  thing 
and  added: 

"Tour  services  have  always  been  entirely  sat- 
isfactory to  me;  as  far  as  I  know  I  don't  know 
anything  to  the  contrary." 

Mr.  Murphy,  the  branch  bouse  manager  of 
tlie  company,  was  a  witness  for  the  plaintit^. 


^S»roT  otiMr  casw  m«  nm«  topic  and  KBT-mniBaa  In  all  Key-Mnmbared  Dlceats  sad  laOaxai 
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He  testified  that  a  few  daya  before  the  lltb 
day  of  Jnne,  1918,  the  day  upon  which  plain- 
tiff was  discharged,  Mr.  Jackson,  who  was 
the  assistant  house  manager  of  the  company 
with  his  office  at  Rockford,  111.,  came  to  St 
Iionls  and  had  a  conference  with  the  wit- 
ness, and  it  was  definitely  decided  that  the 
plaintiff  and  several  other  of  the  employes 
would  be  laid  ofF.    He  was  asked: 

"Q.  For  what  reason?  A.  To  cut  down  ei- 
penses  Mr.  Jackson  said.  Q.  That  is  what  Mr. 
Jackson  said;  to  cut  down  expenses?  Mr.  Jack- 
son did  not  complain  of  the  serricea  of  Mr. 
Butscb?  A.  He  said  there  had  been  some  com- 
plaint ;  that  Mr.  Barry  and  Mr.  Arant,  the  cred- 
it man,  were  dissatisfied  with  bis  work. 
•    •    •" 

The  witness  was  asked  what  occurred  be- 
tweoi  the  witness  and  Mr.  ButsCh  regarding 
this  matter,  and  he  answered: 

"He  asked-  me  for  a  letter  of  recommendation 
as  to  whether  his  services  were  satisfactory; 
I  told  him  they  were,  and  that  I  would  give  him 
the  letter,  but  later  on  in  the  day— rather  it  hap- 
pened that  some  trouble  developed  between  him 
and  Mr.  Barry,  and  I  later  told  him  that  under 
the  circumstances  I  could  not  give  him  the  let- 
ter; that  I  felt  that  it  might  militate  against 
the  company  if  I  would  give  a  letter  of  recom- 
mendation. Q.  Did  he  ask  you  about  his  serv- 
ices, whether  they  were  satisfactory  or  not?  A. 
Yes,  sir.  Q.  What  did  you  tell  him?  A.  I  told 
him  they  were.  •  *  •  Q.  How  many  em- 
ployes were  let  out  at  this  time?  A.  As  I  re- 
member six  or  seven  men  and  three  lady  ste- 
nographers." 

'  He  admitted,  on  cross-examination  that 
there  had  been  some  complaint  made  of 
plaintiff's  services;  that  Mr.  Jackson  had 
complained  of  the  services  of  Mr.  Butscb, 
and  that  he  had  furthermore  been  told  by 
Mr.  Jackson  that  Mr.  Barry  and  Mr.  Arant, 
the  credit  man,  were  dissatisfied  with  plain- 
tiff's work. 

On  behalf  of  the  defendant,  Mr.  Barry,  the 
credit  manager  of  the  said  corporation,  tes- 
tified that  Mr.  Arant,  the  credit  man,  had 
not  been  satisfied  with  Mr.  Butsch's  work, 
and  detailed  several  incidents  of  which 
Arant  had  complained.  Mr.  Arant,  the  cred- 
it manager  for  the  defendant  company,  testi- 
fied that  the  services  of  Mr.  Butsch  were  not 
satisfactory  to  him  or  to  the  company ;  that 
he  was  not  satisfied  with  the  manner  in 
which  he  had  handled  the  account  of  one 
Meyers,  also  the  fact  that  he  was  not  satis- 
fled  with  plaintiff's  handling  of  credits  be- 
cause he  did  not  go  into  the  affairs  of  the 
customers  as  he  felt  Mr,  Butsch  should  be- 
fore making  shipments  to.  customers.  Also 
that  he  was  dissatisfied  with  plaintiff,  In 
that  In  his  correspondence  plaintiff  did  not 
show  a  disposition  to  be  guideQ  by  the  rec- 
ommendations of  the  home  oflSce  credit  de- 
partment with  reference  to  handling  of  cred- 
its and  collections.  Further,  that  while  one 
of  the  rules  of  the  company  required  that  a 
property  statement  signed  by  the  customer 
be  obtained  in  each  case,  the  plaintiff -had  re- 
fused, in  the  case  of  Meyers'  account,  to  be 
guided  by  that  rule. 
196S.W.-65 


Mr.  Jackson  testified  that  he  was  the  as- 
sistant domestic  trade  manager  at  the  timer 
plaintiff  was  in  their  employ,  and  corroborat- 
ed the  testimony  of  Barry  and  Araht,  and 
stated  that  Arant  bad  complained  to  him  of 
plaintiffs  service?,  and  that  his  complaint 
was  along  generaT  lines,  applying  one  criti- 
cism to  the  Meyers'  account,  and  another 
possibly  to  the  Evers'  account,  and  that 
Arant  had  expressed  himself  very  much  dis- 
satisfied with  his  general  work. 

[1]  I,  Plaintiff  voluntarily  assumed  the  ob- 
ligation and  the  risk  of  this  contract  of  em- 
ployment, which  provided: 

"This  contract  may  be  canceled  at  any  time 
*  *  *  in  the  event  my  services  ace  not  satis- 
factory to  you." 

The  right  of  determining  whether  plain- 
tlfTs  services  were  satisfactory  was  thus 
excluslvel.v  left  to  the  employer. 

Stipulations  of  this  character  In  contracts 
of  employment  have  been  universally  upheld 
where  they  are  free  from  the  taint  of  fraud. 
And  where  we  find  such  a  provision  in  the 
contract  we  cannot  presume  the  contract 
would  have  been  made  without  such  a  provi- 
sion or  on  any  other  terms.  We  hold  this 
contract  clearly  falls  within  that  class  of 
cases  In  which  the  right  of  decision  is  com- 
pletely reserved  to  the'  employer,  and  that 
too  without  the  employer  being  liable  to  dis- 
close bis  reasons.  Blaine  v.  Knapp,  140  Mo. 
241,  41  S.  W.  78T.  See,  also,  WUllams  v.  K. 
0.,  S.  B.  Ry.  Co.,  85  Mo.  App.  103,  loc.  dt 
110,  111;  Walker  v.  Grout  Bros.  Automobile 
Ck>.,  124  Mo.  App.  62S,  loc.  dt.  635  to  642,  102 
S.  W.  25;  Labatt's  Master  &  Servant  (2d 
Ed.)  vol.  1,  f  197,  p.  615;  EUiott  on  Con- 
tracts, SS  1603,  1605. 

[2]  II.  When  we  come  to  consider  appel- 
lant's assignment  of  error  that  the  trial  court 
erred  in  submitting  the  case  to  the  jury,  we 
find,  on  an  examination  of  the  record,  sub- 
stantial evidence  adduced  on  behalf  of  the 
plaintiff  tending  to  prove  that  the  defendant 
discharged  plaintiff,  not  because  plaintiff's 
services  were  "not  satisfactory"  to  defend- 
ant, but  for  the  purpose  of  reducing  its  ex- 
penses. A  question  of  fact  was  thereby  rais- 
ed as  to  whether  plaintiff  was  in  point  of 
fact  discharged  by  the  defendant  because  Ms 
services  were  not  satisfactory  or  whether 
plaintlfl  was  discharged  by  the  defendant 
for  the  purpose  of  reducing  its  expenses. 
This  Issue  the  court  properly  submitted  to 
the  Jury. 

As  stated  above,  where  the  employer  under 
a  contract  of  employment  such  as  we  find  in 
the  instant  case'  had  the  sole  right  to  deter- 
mine the  character  of  the  employe's  services, 
and  he  discharges  the  employe  because  he  is 
dissatisfied  with  the  employe's  services,  then 
the  question  as  to  whether  he  ought  to  have 
been  satisfied  cannot  be  submitted  to  the 
Jury.  Bush  et  al.  v.  KoU,  2  Colo.  App.  48, 
29  Pac.  919.  As  was  said  in  Koehlw  ▼.  Buhl 
et  at,  94  Mich.  496,  64  N.  W.  157: 
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,  "It  is  wtaed  law  fhat,  where  a  person'  con- 
tracts to  do  work  to  the  satisfaction  of  his  em- 
ployer, the  employer  is  the  judge,  and  the  qaes- 
tion  ot  the  reasonableness  of  his  judgment  is  not 
a  question  for  the  jary." 

But  when,  as  in  the  case  at  bar,  the  quea- 
tlQn  arises,  not  as  to  whether  the  employer 
ought  to  have  been  satlsfled  or  for  what  rea 
sons  the  employer  may  have  made  up  his 
mind  that  be  was  dissatisfied  with  the  em- 
ploye's work,  but  whether  or  not.  In  point  of 
fact,  at  the  time  he  discharged  the  emplovi 
be  did  so  because  he  was  not  satlsfled  with 
the  work  of  the  employe,  or  discharged  him 
for  some  other  reason,  the  question  should  be 
aabmitted  to  the  Jury. 

The  trial  oourt  properly  overruled  the  de- 
murrers to  the  evidence  offered' at  the  close 
of  plaintlfTs  testimony  In  dilef,  and  at  the 
close  of  the  entire  case. 

III.  Instruction  No.  1,  given  to  the  jury  by 
the  court,  is  complained  of  by  the  am)eilant 
as  containing  prejudicial  error,  in  that  it 
submitted  to  the  Jury  purely  a  question  of 
law,  namely,  whether  or  not  the  employer 
was  dissatisfied  with  the  services  of  the  em- 
ploye. 'We  set  out  instructions  Nos.  1  and  2, 
they  are  as  follows: 

"(1)  The  court  instructs  the  Jury  that  If  it 
believes  and  finds  from  the  evidence  that  the 
plaintiff  was  employed  by  the  defendant  as  a 
traveling  salesman,  credit  man,  adjuster,  and 
collector  for  a  period  commencing;  November  25, 
1912,  to  continue  until  October  31,  1918,  at  a 
salary  of  $110  a  month  from  the  26th  of  No- 
vember, 1912,  until  the  31st  day  of  May,  1913, 
and  $125  per  month  from  the  let  day  of  June 
until  the  31st  day  of  October,  1913;  and  if  you 
further  find  that  the  plaintiff  performed  the 
sernces  required  of  him  to  be  performed  in  the 
contract,  was  competent,  did  not  dissipate,  was 
not  guilty  of  misconduct,  did  not  violate  his  in- 
structions, and  was  ready  and  willing  at  all 
times  to  perform  the  services  required  of  him  by 
the  terms  of  said  contract;  and  if  you  find  that 
the  lervicet  of  the  laid  plaintiff  to  rendered  by 
him,  if  you  find  he  did  to  render  xcrvicei  un- 
der taid  contract,  were  to  the  aatitfaction  of 
the  defendant  (italics  ours) ;  and  if  you  further 
find  that  the  said  plaintiff  was,  on  the  11th  day 
of  June,  1913,  discharged  by  the  said  defendant 
— ^then  in  that  event  you  will  find  in  favor  of 
the  plaintiff  and  against  the  defendant. 

"(2)  The  court  instructs  the  jury  that  if  they 
believe  and  find  from  the  evidence  in  this  case 
that  on  the  11th  day  of  June,  1913,  the  de- 
fendant was  dissatisfied  with  the  services  ren- 
dered defendant  by  plaintiff  under  the  tertnt  of 
the  contract  (italics  ours),  then  defendant  had  a 
right  to  discharge  the  plaintiff,  notwithstanding 
you  may  further  believe  from  the  evidence  that 
the  defendant's  dissatisfaction  was  not  the  re- 
sult of  incompetency,  dissipation,  misconduct, 
violation  of  instructions,  unwillingness  or  un- 
readiness at  all  times  to  perform  the  services  re- 
Suired  of  him  as  set  out  in  said  contract  on 
le  part  of  the  plaintiCC.'' 

[I]  That  portion  of  Instruction  No.  1  which 
we  have  placed  in  italics  is  properly  subject 
to  criticism  In  light  of  the  testimony  In  this 
oase.  Instead  the  jury  should  have  been  in- 
structed that,  If  they  found  and  believed 
from  the  evidence  that  the  plaintiff  rendered 
services  under  said  contract,  and  they  fur- 
ther found  that  the  said  plaintiff  was,  on  the 


11th  day  of  June,  1913,  discharged  by  the 
defendant  for  some  other  reason  than  that 
his  services  were  not  satls&ctory  to  the  de- 
fendant, then  in  that  event  they  shonld  find 
in  favor  of  plaintiff  and  against  the  defend- 
ant 

[4]  In  considering  whether  this  orror  was 
prejudicial  or  not  we  must  remember  that  if 
the  Jury  found  for  the  plaintiff  under  this  in- 
struction, they  must  necessarily  have  believ- 
ed from  the  evidence  that  the  defendant  was 
satlsfled  with  plaintlfTs  services  at  the  time 
it  discharged  the  plaintiff.  The  jury  having 
so  found.  It  naturally  follows  that  the  de- 
fmdant  in  discharging  plaintiff  discharged 
him  for  some  reason  other  than  that  defend- 
ant was  "not  satisfied"  with  plaintiffs  work, 
me  instruction,  while  erroneous  in  the  man- 
ner above  indicated,  was  not  prejudicial  to 
the  defendant,  and  we  so  hold,  iMrticulaily 
In  view  of  instruction  No.  2. 

Finding  no  reversible  error  in  the  record, 
the  judgment  is  afiSrmed. 

REJTNOIiDS,  P.  J.,  concurs,  and  AI<LEN, 
J,,  concurs  in  sesiarate  opinion. 

ALIjEIN,  J.  In  concurring  in  afiSrming  tlie 
judgment  herein,  I  desire  to  say  that  I  think 
that  the  qu'estlon  whether  or  not  plaintlfTs 
services  were  actually  satisfactory  to  defend- 
ant was  one  of  fact  for  the  jury.  If,  where 
such  a  contract  exists,  the  employer  is  in 
fact  dissatisfied  with  the  services  of  the 
employe  and  discharges  the  latter,  the  Jnry 
cannot  be  permitted  to  find  that  the  employer 
ought  to  have  been  satlsfled;  but  if  there  is 
evidence  tending  to  show  that  in  point  of  fact 
the  employer  was  at  the  time  satisfied,  his  lat- 
er assertions  to  the  contrary,  when  sued  up- 
on the  contract,  do  not  conclude  the  matter. 

I  think  that  the  plaintiff  made  out  a  case 
for  the  jury,  and  I  do  not  regard  plaintiff's 
first  instruction  as  erroneous.  If  the  jury 
found  that  the  services  "were  to  the  satisfac- 
tion of  defendant,"  It  follows  that  they  found 
defendant  did  not  discharge  plaintiff  because 
of  dissatisfaction,  but  upon  some  other 
ground. 


BANK  OF  HILL8BORO  t.  BOWEN  et  sL 

CNo.  14741.) 

(St  Louis  Court  of  Appeals.     MissoorL    Joly 

8,  1917.    Rehearing  Denied  July  17,  1917.) 

1.  Appeai.    and    Ebbob     <8=»160— HsvnfW^ 
Question  Not  Raised  Below. 

A  question  which  the  record  shows  was  noc 
raised  in  the  court  below  is  not  before  the  Court 
of  Appeals. 

[Ed.  Note.— 'Vor  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |§  1018-10S4.] 

2.  Judgment  «=»839— Assignment — SxAitrnt. 

Rev.  St.  1900,  {  2156,  prescribing  the  man- 
ner in  which  judgments  may  be  assigned,  deui;- 
nates  a  cumulative  and  not  an  ezdusive  meth<>d 
of  assignment 

[Ed.  'Note.— For  other  cases,  see  Jadgment. 
Cent  Dig.  K  1533-1535.] 
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3.  Appeai,  and  Ekkob  «b»1008(2)— Bstikw—  i 
Finding  on  Motion  to  Quabb  Execution. 
Where  motion  to  quash  execution  was  sub- 
mitted on  conflicting  evidence,  jury  having  been 
waived,  no  declarations  of  law  asked  or  given, 
and  no  findings  of  fact  requested,  the  finding  of 
the  trial  court  is  conclusive,  and  will  not  be 
reviewed  on  appeal.    ' 

[Ed.  Note.— For  other  cases,  8e«  Appeal  and 
Error,  Cent  Dig.  H  3957,  3964.] 

Appeal  from  Clrctilt  CJourt,  JefTerson  Oonn- 
ty;  EX  M.  Dearlng,  Judge. 
"Not  to  be  officially  published." 
Suit  by  the  Bank  of  Hlllsboro,  a  corpora- 
tion, against  H.  M.  Bowen  and  others.  From 
judgment  overruling  their  motion  to  quash 
execution,  defendants  appeal.    AfDrmed. 

H.  W.  Femmer,  of  St.  IjOuIs,  for  appel- 
lants. W.  S.  Campbell,  of  St  Louis,  and 
Jno.  H.  Reppy,  of  Hlllsboro,  for  respondent 

BECKER,  J.  This  case  is  brought  here  on 
an  ai^al  from  a  Judgment  of  the  circuit 
court  of  Jefferson  county,  Mo.,  overruling  a 
motion  to  quash  au  execution  issued  out  of 
said  court. 

It  appears  that  the  Bank  of  Hlllsboro  had 
recovered  two  Judgments  on  the  21st  day  of 
January,  1907,  one  of  which  was  against  the 
several  defendants  in  this  case  below,  which 
judgment  aggregated  $1,069.16,  together  with 
costs,  hereinafter  referred  to  as  the  smaller 
Judgment;  the  other  Judgment  aggregating 
$1,913.13,  together  with  costs,  against  H.  M. 
Bowen,  Samuel  D.  Winter,  James  H.  Winer, 
and  B.  E.  Williams,  which  for  brevity  in  this 
opinion  we  will  call  the  larger  Judgment 

On  the  6th  day  of  December,  1913,  the  dr- 
cait  court  of  Jefferson  county,  Mo.,  Issued  an 
execuUoa  on  the  said  $1,069.15  Judgment  in 
the  name  of  the  Bank  of  Hlllsboro,  and  di- 
rected the  same  to  the  sheriff  of  the  city  of 
St  L<ouls,  and  levied  said  execution  upon  cer- 
tain real,  estate  of  H.  D.  Brandt,  one  of  the 
defendants  in  the  original  case  below,  and 
advertised  said  property  for  sale,  whereupon 
the   said  H.  D.  Brandt  filed  his  motion  to 
quash  the  execution  issued  out  of  the  said 
circuit  court  of  Jefferson  county.  Mo.,  and 
assigned  as  a  reason  for  which  said  motlMi 
to  quash  should  be  sustained  that  the  peti- 
tioner, the  said  H.  D.  Brandt,  had,  on  the 
SOtli  day  of  August,  1908,  in  consideration  of 
bis  paying  the  Bank  of  Hlllsboro  $600,  been 
released  and  discharged  from  any  and  all  lia- 
bility on  account  of  the  Judgment  on  which 
this   execution  had  been  issued,  as  well  as 
from    liability    from    the    larger    Judgment 
above  set  forth. 

At  the  hearing  of  the  motion  the  petition- 
er Brandt  testified  that  on  or  about  the  30th 
day  of  August  IMS,  he  had  had  a  conference 
In  St.  Tvouis  with  James  H.  Winer,  who  was 
one  of  the  Judgment  debtors,  together  with 
said  Brandt,  and  others;  that  Samuel  D. 
'Winter  was  also  present  at  this  conference; 
tbat  the  said  Winer  at  the  time  was  a  vice 


prerident  of  the  Bank  of  Hillsboto,  and  stat- 
ed that  he  had  been  sent  by  the  said  banli, 
and  .was  acting  under  its  direction,  to  obtain 
an  immediate  settlement  with  Winter  and 
Brandt,  and  Insisted  that  each  of  them  pay 
their  part  of  the  two  judgments  which  the 
bank  held  against  them  and  others,  and  that 
at  the  meeting  Winer  figured  that  both  Win- 
ter and  Brandt  owed  approximately  $650  a 
piece  as  their  part  of  the  Judgments.  Wit- 
ness Brandt  testified  that  he,  at  the  time, 
stated  he  could  raise  but  $600,  wlilch  he 
would  do  by  mortgaging  a  certain  -  piece  of 
real  estate,  provided  the  Judgments  were  re- 
leased of  record  so  that  he  could  make  a 
deed  of  trust  on  his  said  property;  that  Wi- 
ner would  not  agree  to  do  this  until  Winter 
finally  agreed  to  raise  $200  and  pay  that 
amount  on  the  Judgments,  and  that  he,  the 
said  Winter,  would  do  what  be  could  to  pay 
the  balance  of  the  amount  due  from  him  in 
a  few  weeks'  time ;  that  Winer  finally  agreed 
to  this  pr(4)osltion;  and  that  thereupon 
Brandt' promised  to  send  the  said  $600  to  the 
Bank  of  HiUsl^ro  within  a  few  days. 
Brandt  further  testified  that  he  obtained  a 
treasurer's  check  from  the  Mercantile  Trust 
Company  and  sent  it  to  the  Bank  of  Hllls- 
boro; that  the  check  was  made  payable  to 
the  Bank  of  Hlllsboro;  that  he  sent  the 
same  with  the  understanding  that  both  Judg- 
ments would  be  released  as  to  him.  On 
cross-examination  Brandt  testified  that  he 
took  no  receipt  for  the  money,  nor  was  any 
agreement  drawn  up  In  writing.  Witness 
Brandt  further  stated,  in  answer  to  the 
question  as  to  whether  he  was  positive  that 
the  check  for  $600  which  he  sent  was  not 
payable  to  Mr.  Winer,  answered,  "I  am  posi- 
tive it  was  made  payable  to  the  Bank  of 
Hlllsboro;"  that  the  check  was  made  pay- 
able to  the  bank  in  accordance  with  the  or- 
ders of  Mr.  Winer;  that  he  never  had  re- 
ctived  any  acknowledgment  of  the  receipt  of 
the  check  from  the  Bank  of  Hlllsboro,  nor 
had  any  communication  from  them  with  ref- 
erence thereto.  He  further  stated  that  Win- 
ter, on  the  day  of  the  conference,  was  unable 
to  raise  the  $200,  whereupon  the  witness 
Brandt  had  taken  Winter's  note  for  $150, 
which  he  then  discounted  at  a  bank  and  ob- 
tained $147.50  thereon,  which  amount,  to- 
gether with  $10  in  cash  which  Winter  had, 
totaling  an  amount  of  $187.50,  was  then  turn- 
ed over  to  Winer  on  the  date  of  the  confer- 
ence, namely,  August  30,  1908;  that  no  re- 
ceipt was  taken  therefor. 

James  H.  Winer  testified  that  shortly  aft- 
er the  said  Judgments  bad  been  obtained  by 
the  Bank  of  Hlllsboro  he  paid  the  Bank  of 
Hlllsboro  the  full  amount  of  the  larger  Judg- 
ment, and  that  together  with  John  J.  Nelson, 
one  of  the  defendants,  he  had  paid  the  small- 
er Judgment,  Nelson  and  he  each  paying  one- 
half  thereof;  that  it  was  agreed  the  bank 
was  to  hold  the  judgments  in  its  name,  and 
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said  jadgments  were  not  to  be  released ;  that 
he  did  have  a  conference  with  Brandt  which 
resulted  In  Brandt  sending  him  (600  to  apply 
in  part  payment  of  his  part  of  the  larger 
Judgment;  that,  however,  he  had  stated  at 
the  time  that  he  had  paid  the  bank  the  full 
amount  of  the  larger  judgment  and  Insisted 
npon  a  payment  being  made  by  Brandt;  that 
Brandt,  Beveral  days  later,  did  send  a  treas- 
nrer's  check  In  the  sum  of  $600,  made  paya- 
ble to  James  H.  Winer,  and  that  he  (Winer) 
deposited  that  check  to  his  own  personal  a<s 
count;  that  said  sum  was  received  by  him 
as  a  part  payment  of  what  was  due  him 
from  Brandt  as  his  portloh  of  the  larger 
judgment;  that  Winter's  payment  of  $187.- 
60,  as  testified  to  by  Brandt,  was  at  a  dlf- 
fereint  time  and  prior  to  the  payment  of 
$600  by  Brandt,  and  had  nothing  to  do  there- 
with; that  said  payment  of  Winter  was  in 
point  of  fact  made  by  htm  on  or  about  Au- 
gust 5,  1908,  and  was  to  apply  to  the  extin- 
guishing of  part  of  a  debt  created  by. Winer 
having  paid  for  Winter's  overdrafts  In  the 
bank,  which  amounted  to  more  than  $200. 
Winer  further  testified  that  he  authorized 
the  Bank  of  Hillsboro  to  assign  the  smaller 
judgment  upon  which  the  execution  had  been 
issued  to  James  J.  Nelson,  and  that  no  part 
of  the  $600  had  been  applied  on  said  judg- 
ment by  him ;  that  he  had  told  Brandt  that 
the  smaller  judgment  bad  been  paid  by  him- 
self and  Nelson;  he  also  told  Brandt  that  he 
would  release  the  larger  judgment  which  he 
alone  had  paid  the  bank,  but  that  after  he 
received  the  money  he  was  advised  that  he 
could  not  make  this  release  without  releas- 
ing the  balance  of  the  Judgment  debtors,  and 
for  that  reason  he  did  not  release  the  larger 
judgment  which  he  had  fully  paid  himself. 

James  J.  Nelson  testified  that  he  had,  some 
time  in  the  month  of  February,  1907,  sent  a 
check  to  the  Bank  of  Hillsboro  in  an  amount 
«f  one  half  the  smaller  Judgment ;  that  Wi- 
ner had  paid  the  other  half  of  the  judgment; 
that  this  was  done  with  the  understanding 
that  they  would  not  satisfy  the  Judgment, 
but  would  hold  the  matter  in  abeyance  until 
Winer  and  he  should  notify  them  what  to  do. 
He  testified  that  be  was  not  a  defendant  in 
the  larger  judgment,  but  that  he  had  paid  to 
the  bank  one-half  of  the  smaller  Judgment, 
as  stated,  and  that  he  had  never  received 
any  payment  on  this  judgment,  and  bad  au- 
thorized the  execution  which  was  issued  out 
of  the  court  and  levied  on  the  property  of 
H.  D.  Brandt 

The  records  of  the  bank  show  that  Winer, 
on  August  6,  1908,  deposited  to  hU  credit  a 
cashier's  check  in  the  sum  of  $147,  which 
was  made  i)ayable  to  the  order  of  H.  D. 
Brandt  and  bore  the  indorsement  of  H.  D. 
Brandt  and  James  H.  Winer ;  also  that  $600 
was  deposited  by  Winer  to  his  personal  ac- 
count <»i  September  2,  19OS;  that  the  same 
was  a  cashier's  check  No.  1787  Issued  by  the 
Grand  Avenue  Bank  of  .St.  Louis,  and  was 


dated  August  81,  1908.  The  board  of  di- 
rectors of  the  Bank  of  Hillsboro  on  Decem- 
ber 1,  1908,  authorized  the  president — 
"to  execute  such  acquittances  and  to  do  such 
acts  with  respect  to  the  judgment  as  may  best 
protect  the  interests  of  the  said  Winer  in  the 
premises,  or  to  ful^  release  and  satisfy  said 
judgment  of  record. 

On  the  16th  day  of  Decemtier,  1913,  the 
Bank  of  Hillsboro  through  proper  officers, 
transferred  and  assigned  the  judgment  In 
question  to  James  J.  Nelaon. 

The  record  discloses  that  a  cashier's  dieck. 
No.  1787,  in  the  sum  of  $600  was  sold  od 
August  81,  1908,  by  the  Grand  Avenue  Bank 
of  St  Louis  to  H.  D.  Brandt  made  payable 
to  the  order  of  James  H.  Winer;  that  said 
chedc  was  paid  by  the  Grand  Avenue  Bank 
on  September  4,  1908,  and  bore  the  Indorse- 
ment of  James  H.  Winer,  and  the  indorse- 
ment of  the  collecting  bank.  Bank  of  Hills- 
boro, Hillsboro,  Mo.,  and  the  Indorsement  of 
the  International  Bank  of  St  Louis. 

At  the  close  of  the  testimony  on  the  mo- 
tion, the  court  overruled  the  motion  to  gnash 
the  execution,  and  petitioner  Brandt  brings 
this  appeal. 

[1]  I.  Ttie  appellants  here  attempt  to  raise 
the  point  that  the  assignment  by  the  Bank 
of  Hillsboro  to  James  J.  Nelson,  dated  De- 
cember 16,  1918,  gave  him  no  title  In  the 
judgment  in  question,  neither  did  it  give  him 
any  right  to  issue  or  cause  to  be  issued  the 
execution  in  question,  for  the  reason  that  the 
Bank  of  Hillsboro  assigned  said  judgment  to 
James  H.  Winer  on  Deconber  9,  1908,  and 
that  appellant  Brandt  had  fully  compromised 
and  settled  his  liability  under  said  judg- 
ment in  August  1913,  by  a  payment  of  $000 
to  said  James  H.  Winer.  The  question  of  the 
validity  of  the  assignment  to  James  J.  Nelson 
is  not  before  this  court  as  the  record  shows 
it  was  not  raised  in  the  court  bdow.  How- 
ever, even  if  the  question  were  before  as,  It 
would  have  to  be  resolved  against  the  appel- 
lants, in  that  while  the  record  shows  that 
the  Bank  of  Hillsboro,  tbrou^  Its  board  of 
directors,  authorized  its  president  to  assign 
the  Judgment  in  question  to  James  H.  Winer, 
or  acknowledge  satisfactimi  of  the  Jodgmeot 
of  record  if  said  Winer  so  directed,  yet  It 
nowhere  appears  that  the  bank  did.  In  point 
of  fact  ever  execute  an  assignment  nor  did 
it  release  the  Judgment  of  record.  It  does 
appear  that  by  authority  of  the  board  of  di- 
rectors, the  Bank  of  Hillsboro,  through  the 
proper  officers,  did  execute  an  assignment  of 
the  Judgment  In  question  to  James  J.  Nelson, 
on  December  16,  1913,  at  the  direction  and 
with  the  authority  of  James  H.  Winer. 

[2]  As  to  the  point  that  the  assignment  by 
the  bank  to  Nelson  was  not  a  statutoiy  a*' 
signment  of  the  Judgment,  we  find  that  to  be 
without  merit  in  that  whilst  section  2136i, 
Revised  Statutes  of  Missouri  of  10u9,  pre- 
scribes the  manner  in  which  judgments  may 
be  assigned,  that  section  has  been  held  to 
designate  a  method  of  assignment  whldi  la 
merely  cumulative  and  not  exdoalvak    Bur- 
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gess  V.  Cave,  52  Mo.  43 ;  Price  v.  Clevenger, 
99  Mo.  App.  636,  74  S.  W.  894 ;  Knapp,  Stout 
&  Co.  T.  Standley,  45  Mo.  App.  264;  Bank  v. 
Bulkley,  68  Mo.  App.  327. 

II.  The  only  question  that  was  presented 
by  appellants'  motion  to  quash  said  execu- 
tion was  whether  or  not  a  contract  to  satisfy 
said  judgment  as  to  H.  D.  Brandt  upon  pay- 
ment of  $600  was  entered  Into.  No  other 
ground  was  presented  to  the  trial  court. 

[3]  The  motion  was  submitted  to  the  court 
on  evidence  which  was  conflicting,  and,  a 
Jury  being  waived  and  no  declarations  of 
law  having  been  asked  or  given,  and  no'  find- 
ing of  facts  requested,  the  finding  of  the  trial 
court  is  conclusive  and  will  not  be  reviewed 
on  ajK>eal.  Paine  v.  O'Donnell,  191  Mo.  App. 
300,  178  S.  W.  873;  Maxwell  v.  Harroun, 
180  S.  W.  993;  Wlnftey  v.  Matthews,  174 
Bdto.  App.  713,  161  S.  W.  683;  Sonuner  v. 
Brjson,  168  Mo.  App.  335,  153  S.  W.  1069; 
Warner  v.  Close,  120  Mo.  App.  211,  96  S.  W. 
491. 

Even  were  that  not  the  case,  a  careful  read- 
ing of  the  entire  record  convinces  us  that 
the  Judgment  of  the  trial  court  is  for  the 
right  party,  and  we  find  no  error  therein 
prejudicial  to  appelant.  The  Judgment  Is 
accordingly  affirmed. 

KJBYNOIiDS,  P.  J«  concurs.  ALLiBN,  X, 
not  sitting. 


MOmCK  V.  MOBICE.    (Na  16127.) 

(St.  liOuia  Court  of  Appeals.    Missouri.    July 
8,  1917.) 

3.  DivoBCE  ®=>210— AxiMONT  Pendente  Lite 

— JuBisniCTioN  TO  Allow— Rkttjbn  Dat  of 

SuuioNa 

Notwithstanding  the  return  day  of  summons 

in  a  divorce  suit  bad  not  been  reached,  the  court 

had  jarisdiction  to  award  alimony  pendente  lite 

and  suit  money  to  the  wife  when  the  husband 

bad    appeared  for  the   purpose  of  questioning 

jurisdiction,  and  had  also  taken  depoeitiong,  and 

also  for  the  purpose  of  contesting  the  motion  for 

such  allowances. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  610-612.] 

2.  DivoBOE  «=9215— Aliuont  Pendente  Lite 

— ExcE8Si\'E  Allowance. 
Where  the  wife  in  suit  for  divorce  testified 
that  the  husband  was  worth  $50,000,  and  he  ad- 
mitted he  was  worth  $23,000,  and  the  wife  was 
-wholly  without  means  and  in  ill  health,  and  bad 
received  nothing  from  the  husband  for  over  a 
year,  an  allowance  of  $50  and  monthly  install- 
ments of  $75  and  of  $500  as  suit  money  was  not 
excessive. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  632-634.] 

Appeal  from  St.  Louis  C^cuit  Court; 
Kent  K.  Koemer,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Mary  A.  Morick  against  Charles  A. 
Morlck.  From  an  order  allowing  plaintiff 
alimony  pendente  lite  and  suit  money,  de- 
fendant appeals.    Affirmed. 


Edw.  W.  Foristel  and  Taylor  B.  Young, 
both  of  St  Louis,  for  appellant.  Sale  &  Frey 
and  William  McNamee,  all  of  St  Louis,  for 
respondent. 

ALLEN,  J.  This  is  an  action  for  divorcer 
and  the  appeal  before  us  is  oge  from  an 
order  allowing  the  plalntifT  alimony  pendente 
lite  and  suit  money.  The  suit  was  instituted 
on  September  11,  1914.  After  several  unsuc- 
cessful attempts  to  serve  process  upon  de- 
fendant a  pluries  summons  was  personally 
served  upon  him  on  April  1,  1915,  returnable 
to  the  June  term,  1915,  of  the  circuit  court. 
Prior  to  the  return  day  of  the  writ,  and 
during  the  April  term  of  the  court  plaintiff 
flled  a  motion  for  alimony  pendente  lite  and 
salt  money,  which  the  court  heard  and  sus- 
tained during  tliat  term.  Plaintiff  was  allow- 
ed the  sum  of  $50,  made  payable  forthwith, 
and  the  sum  of  $75  per  month  thereafter  un- 
til the  farther  order  of  the  court;  and  de- 
fendant was  ordered  to  pay  her  the  sum  of 
$500  as  suit  money.  From  the  Judgment  so 
entered  on  the  motion  defendant  prosecutes 
the  appeal  before  us. 

[1]  Defendant,  aiqpellant  here,  contends 
that  the  order  allowing  plaintiff  aUmoox 
pendente  lite  and  suit  money  was  void ;  that 
the  court  was  without  Jurisdiction  to  make 
such  ord»  prior  to  the  return  day  of  the  sum- 
nuxis  served  upon  defendant  Newton  r. 
Newton,  82  Ma  App.  162.  But  we  regard  It 
as  quite  clear  that  defendant  waived  auy 
right  to  challenge  the  court's  Jurisdiction  to 
make  and  enforce  the  order  complained  of. 
The  record  discloses  that  prior  to  the  hearing 
upon  the  motion  defendant  had  served  two 
notices  to  take  depositions,  a  special  com. 
mlssloner  having  been  appointed  in  each  in- 
stance ;  that  depositions  bad  been  taken  un- 
der the  second  notice  prior  to  the  hearing; 
and  that  the  taking  thereof  was  to  be  re- 
sumed on  the  afternoon  of  the  very  day  on 
which  plaintiff's  motion  was  heard.  When 
the  motion  was  called  defendant's  counsel 
appeared,  stating  at  the  outset  that  he  limited 
his  appearance  for  the  purpose  of  raising, 
by  objection,  the  question  of  the  court's  Juris- 
diction. However,  when  it  appeared  that  de- 
fendant was  taking  depositions,  and  using 
the  court's  process  therefor,  and  the  court 
stated  that  on  this  account  it  would  overrule 
defendant's  objection,  plaintiff's  counsel  in- 
dicated that  he  desired  to  present  evidence 
In  oK>ositioa  to  the  motion.  The  court  there- 
upon stated  that,  if  defendant's  counsel  ap- 
peared solely  for  the  purpose  of  objecting  to 
the  court's  jurisdiction,  he  would  not  be  per- 
mitted to  cross-examine  plaintiff  or  to  In- 
troduce any  evidence.  And  defendant's  coun- 
sel then  stated  that,  since  the  court  had  ovei^ 
ruled  his  objection,  he  appeared  "also  for  the 
purpose  of  contesting  the  motion."  And  de- 
fendant, who  was  personally  present  in  court 
all  the  while,  later  took  the  witness  stand 
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and  testified  In  opposition  to  the  motion.  It 
cannot  be  doubted,  we  think,  that  by  appear- 
ing prior  to  the  return  day  of  the  siunmona 
defendant  Toluntarlly  submitted  himself  to 
the  jurisdiction  of  the  court,  thereby  waiving 
any  want  of  jurisdiction  over  his  person.  See 
Pry  V.  Hannibal,  etc.,  RaUroad  Co.,  73  Mo. 
123;  Speer  y.  Biurltngame,  61  Mo.  App.  75; 
Banker's  life  Ass'n  v.  Shelton,  84  Mo.  App. 
634 ;  Western  Stoneware  Co.  r.  Springs  Ca, 
172  Mo.  App.  696,  165  S.  W.  1083 ;  SUvey  y. 
SUvey,  192  Mo.  App.  loa  dt  184,  180  S.  W. 
1071. 

An  effort  was  made  by  defendant  to  make 
it  appear  that  plaintiff  was  not  prosecuting 
the  suit  for  divorce  in  good  faith,  but  mere- 
ly to  obtain  money  from  defendant.  A  point 
Is  made  respecting  this  matter,  but  it  was 
not  made  in  the  motion  for  a  new  trial,  and 
furthermore  is  devoid  of  merit. 

[2]  The  argument  that  the  allowance  to 
plalntier  is  excessive  needs  but  passing  no- 
tice. The  matter  is  one  resting  largely  in 
Oie  sound  discretion  of  the  trial  court.  The 
evidence,  however,  fully  warrants  the  allow- 
ance. Plaintiffs  testimony  makes  it  appear 
that  defendant  is  worth  approximately 
$60,000.  He  admits  that  he  owns  property 
worth  over  $23,000.  And  the  evldoioe  shows 
that,  though  plaintiff  is  wholly  without 
means  and  in  ill  health,  defoidant,  while 
seeking  to  evade  service  of  process  upon  blm, 
has  contributed  nothing  to  her  support  since 
August  26,  1914. 

As  to  the  allowance  for  suit  money,  it  is 
sufficient  to  say  that  it  appears  that  defend- 
ant's counsel  stated  In  open  court  that  "It 
would  be  reasonably  worth  |500  tor  a  lawyer 
to  try  this  case  properly." 

The  judgment  is  affirmed. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


WARREN  V.  MISSOURI  &  KANSAS  TEIE- 
PHONE  00.     (No.  1995.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

26,  1917.    Rebearins  Denied 

July  24,  191'r.) 

1.  Telegraphs  ano  Telephonkb  €=>15(2)  — 
INJUBT  FBOM  Telephone— Company's  Dott. 

It  is  a  telephone  company's  duty  to  use  the 
highest  degree  of  care  practicable  in  making  and 
keeping  safe  its  telephone  apparatus,  although 
it  is  not  an  insurer. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  9.] 

2.  Teleosafhs  ano  Telephones  €=»20(4)  — 
Injury  fbom  Telephone— Sufficiency  of 
Petition. 

Petition  in  action  for  injuries  resulting  from 
electrical  shock  received  while  using  a  tele- 
phone, petition  held  not  fatally  defective,  al- 
though not  accurately  stating  defendant's  duty, 
especially  so  after  verdict  and  where  it  was  not 
attacked  in  any  way  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  13.] 


8.  Pleasino  *=»42— CoNSTRUcnow  or  Pe- 
tition. 

The  sufficiency  of  a   petition   will  depend 

upon  whether  it  fairly  informs  the  defendant  of 
the  issues  to  be  tried,  and  is  not  always  to  be 
judged  by  the  strict  rules  of  logic  or  absolnte 
accuracy. 

[EM.    Note.— For   other  eases,   see   Pleading, 
Cent.  Dig.  {  96.] 

4.  Telegraphs  and  Telephones  0=920(4)  — 
Injury  from  Telephone — Sufficienoy  of 
Petition— Surplusage. 

In  action  for  injury  resulting  from  use  of 
telephone,  clause  in  petition  statmg  company's 
duty  In  reference  to  keeping  its  telephones  safe 
for  use  could  be  rejected  as  surplusage,  being 
only  a  statement  of  law. 

[Ed.  Note. — For  other  cases,   see  Telegraphs 
and  Telephones,  Cent  Dig.  §  13.] 

5.  I>LEADiNO  «=535— Petition— Rejectioh  of 
Surplusage. 

The  accuracy  of  statements  in  a  pleading 
which  are  surplusage  is  not  material 

[£M.   Note. — For   other   cases,   see    Pleading, 
Cent  Dig.  SS  76-80.] 

9.  Telegraphs  and  Telephones  9=>20(5)— 
Injury  from  Telbphonb— Res  I?8a  LoQia- 
TUR— Application  of  Doctrine. 

Where  one  properly  using  a  telephone  was 
injured  by  electric  shock,  the  doctrine  of  res 
ipsa  loquitur  applies,  although  the  shock  was 
or  might  have  been  caused  by  an  electric  storm, 
the  occurrence  being  so  unusual  as  to  indicate 
that  something  was  wrong  with  the  Instrumen- 
talities which  were  solely  under  the  telephone 
company's  control,  and  it  being  the  company's 
dnty  to  guard  against  such  possible  injuries  if 
they  could  be  guarded  against  by  the  exercise 
of  a  high  degree  of  care. 

[E}d.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  (Tent  Dig.  {  13.] 

7.  Evidence  <s=39 — Judicial  Notice— Elec- 
tricity. 

The  courts  take  notice  that  static  electricity 
or  lightning  is  likely  to  get  on  and  pass  over 
wires  carrying  manufactured  electricity. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  {  8.] 

8.  Electricity  ®=3l4(l)  —  Company's  Dm 
TO  Anticipate  Danger  from  Liohtri!tg. 

A  company  whoee  electric  wires  enter  a 
building  is  bound  to  anticipate  that  nnless  pre- 
ventative devices  are  installed  lightning  may  fol- 
low its  wires  into  the  building  and  cause  per- 
sonal injury,  and  if  such  company  is  negligent 
in  the  use  of  proper  devices  it  will  be  liable  for 
resulting  injury,  although  the  lightning  may  be 
considered  an  act  of  God,  since  the  carrying  of 
it  into  the  building  may  be  the  act  of  the  owner. 
[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent.  Dig.  §  7.] 

9.  NxaUGENCE  «=»121(2)— DOOTBIRK  OF  "Rn 

Ipsa  Loquitur." 
Where  the  thing  causing  an  injary  is  under 
defendant's  management, .  and  the  accident  is 
such  as  ordinarilv  does  not  happen  if  prnp«r 
care  is  used,  the  lack  of  such  care  proximately 
causing  the  injury  is  presumed  in  the  absence  of 
explanation. 

[Ed.  Note.— For  other  cases,  see  Negligeneev 
Cent  Dig.  §§  218,  225,  271. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Ipsa  lioquitnr.] 

10.  Telegraphs  and  Telephones  «=>20(7>— 
Injury  from  Telephone  —  Qusarnon  fob 
Jury— Negligence. 

The  question  of  whether  a  telephone  com- 
pany discharged  its  burden  of  proving  lack  of 
negligence   causing    a   telephone   users    injury 
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from  electric  shock  was  for  the  jury,  althotigh 
the  company  introduced  uncontradicted  evidence 
that  its  appliances  were  properly  constructed 
and  operated,  since  the  credibility  and  sufficien- 
cy of  the  explanation  were  for  the  jury,  and 
such  testimony  did  not  overthrow  plaintiff's 
prima  facie  case  made  oat  under  the  doctrine 
of  res  ipsa  loquitur. 

rEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  %  13.] 

11.  Teleobapbs  and  Tslephones  ^=320(5)— 
Injury    from    Teuiphone  —  Burden    of 
Pkooj"— Rebhttino  Neolioence. 
A   telephone   company   had    the  burden   of 
proving  that  the  presence  of  excessive  electric- 
ity causing  a  telephone  user's  injury  was  not 
due  to  its  negligence  in  failing  to  use  the  high- 
est d^srec  of  care  in  installing  and  maintaining 
the  telephone ;    the  theory  that  res  ipsa  loquitur 
is  only  a  rule  of  evidence  supplying  plaintiff 
with  proof  of  negligence  by  mere  proof  of  cir- 
cumstances of  the  injury,  and  that  the  burden 
of  proof  remains  with  the  plaintiff  not  being  the 
law  in  this  jurisdiction. 

[£d.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  13.] 

Cox,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  County ; 
Arch  A  Johnson,  Judge. 

Action  by  M.  T.  Warren  against  the  Mis- 
souri &  Kansas  Telephone  Company.  Jndg- 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Sebree  &  Orr,  of  Springfield,  and  D.  £}. 
Palmer,  of  Kansas  City,  for  appellant  Ham- 
lin, Collins  &  Hamlin,  of  Springfield,  for  re- 
spondent 

STURGIS,  J.  It  is  ptactlcally  agreed  that 
plaintiff  was  Injured  by  an  electric  shock 
In  attempting  to  use  one  of  defendant's  tel- 
ephones; and  so  a  jury  found.  The  defend- 
ant appeals  from  a  judgment  in  plaintifTs 
favor. 

The  plaintiff's  petition,  which  is  assailed  as 
being  insufficient,  alleges  that  defendant  own- 
ed, controlled,  and  operated  a  telephone  sys- 
tem in  Springfield,  Ma;  that  same  was  op- 
erated by  the  use  of  wires,  receivers,  trans- 
mitters, and  electricity ;  that  plaintiff  was  in 
the  employ  of  one  White,  for  whose  use  In  his 
butcher  shop  defendant  had  installed  one  of 
its  telephones;  that  it  was  the  duty  of  de- 
fendant to  keep  Its  telephones,  wires,  and 
apparatus  In  a  safe  condition  so  as  to  be 
used  by  patrons  with  safety;  that  plaintiff,  in 
discharge  of  her  duties  and  while  usii^  due 
care,  attempted  to  use  said  telephone  in  an- 
swer to  a  ring  or  call  of  same,  "and  in  so  do- 
ing took  hold  of  the  transmitter  with  one 
Iiand  and  the  receiver  with  the  other  at 
'Which  time,  by  reason  of  the  negligence  of  the 
defendant  In  the  operation  of  the  telephone 
system  as  aforesaid,  she  was  suddenly  struck 
by  electricity  and  instantly  and  violently 
bnocked  down,  by  reason  whereof  she  suf- 
fered injuries  to  her  damage,  etc.  PlaintifTs 
evidence  supports  these  allegations. 

The  defendant  attacks  the  petition  as 
charging  negligence  in  general  terms  without 


specifying  tl>e  facts  showing  negligence,  and 
that  the  petition  fails  to  state  facts  to  which 
the  rule  of  res  ipsa  loquitur  would  apply. 
Defendant's  argiunent  is  that  since  plaintiff 
alleged  that  defendant  operated  the  telephone 
system  by  use  of  wires,  receivers,  transmit- 
ters, and  electricity,  and  that  defendant's 
duty  was  to  keep  its  telephones,  wires,  and 
apparatus  in  a  safe  condition  so  that  same 
could  be  used  with  safety,  the  allegations 
that  the  injury  resulted  "by  reason  of  the 
negligence  of  the  defendant  in  the  opera- 
tion of  its  telephone  system  as  aforesaid"  can 
refer  only  to  the  duty  previously  alleged,  to 
wit,  to  keep  the  telephones  and  awaratus 
used  In  connection  therewith  in  a  safe  con- 
dition. It  Is  then  argued  that  the  law  does 
not  require  defendant  to  keep  its  telephones 
and  equipment  In  a  safe  condition  or  so 
as  to  be  used  with  safety,  but  only  to  use  due 
care  (whether  ordinary  care  or  the  highest 
degree  of  care  the  authorities  are  said  to  be 
in  conflict)  to  keep  same  safe,  and  so  as  to  be 
used  with  safety.  The  defendant  would  then 
have  this  court  draw  the  conclusion  that 
since  plaintiff  has  not  alleged  a  duty  which 
the  law  requires  the  alleged  violation  of  a 
duty  not  required  is  not  an  allegation  of  neg- 
ligence. 

[1,X]°We  do  not  agree  that  there  is  any 
conflict  of  authorities  in  this  state  that  de- 
fendant is  required  to  use  the  highest  degree 
of  care  practical  in  making  safe  the  use  of 
Its  phones,  but  we  do  agree  that,  strictly 
speaking,  defendant  is  not  required  to  keep 
its  telephones  and  apparatus  used  therewith 
safe,  or  so  as  to  be  used  with  safety.  It  is 
only  required  to  use  the  highest  degree  of 
care  practical  in  this  respect,  and  is  not  an 
insurer.  The  instructions  given  are  to  this 
effect  The  petition  does  not  accurately  state 
defendant's  duty,  and  an  Instruction  imposing 
on  defendant  the  duty  to  keep  its  phones 
and  equipment  safe  instead  of  using  the  high- 
est degree  of  care  to  that  end  might  properly 
be  held  erroneous.  No  case  is  cited  holding 
that  a  petition  is  fatally  defective  on  this 
account,  especially  so  after  verdict. 

[3-S]  A  petition  is  not  always  to  be  judged 
by  the  strict  rules  of  logic  or  absolute  ac- 
curacy in  its  statements,  but  rather  by  wheth- 
er it  fairly  informs  the  defendant  ot  the  is- 
sues to  be  tried.  The  petition  was  not  at- 
tacked in  any  way  in  the  trial  court,  and  we 
decline  to  hold  it  fatally  defective. 

Moreover,  the  clause  of  the  petition  stat- 
ing defendant's  duty  with  reference  to  keep- 
ing the  phones 'safe  for  use  is  only  a  state- 
ment of  the  law,  and  may  be  entirely  re- 
jected as  surplusage.  Being  surplusage,  its 
accuracy  is  not  material. 

The  next  question  is  whether  the  facts 
pleaded  aud  proved  warrant  the  application 
of  the  doctrine  of  res  ipsa  loquitur.  The 
plaintiff  proved  the  alleged  facts  that  when 
she  attempted  to  answer  a  call  or  ring  of 
the  phone  and  took  hold  of  the  receiver  and 
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transmitter  In  the  usual  way  she  received 
a  severe  shock,  rendering  her  unconsdoas. 
The  defendant,  after  its  demurrer  to  the  evi- 
dence was  overruled,  undertook  to  explain 
the  cause  of  the  injury  and  exonerate  itself 
from  any  negligence.  It  showed  that  the  cur- 
rents of  electricity  used  In  the  operation  of 
the  phone  were  of  such  low  voltage  that 
the  shock  could  not  have  been  caused  there- 
by. "The  defendant  then  accounts  for  the 
shock  plaintiff  did  receive"  by  showing  that 
a  thunderstorm  with  nearby  flashes  of  light- 
ning occurred  at  or  about  the  time  of  the 
Injury.  The  evidence  raises  a  strong  infer- 
ence that  plaintlfTs  shodc  was  caused  by 
lightning  striking  the  wires  at  some  point, 
and  then  i>assing  along  same  to  this  tele- 
phone. 

[6]  Does  the  doctrine  of  res  ipsa  loqtaltur 
apply  to  the  facts  thus  pleaded  and  proved? 
There  is  less  doubt  on  this  point  as  to  the 
facts  pleaded  than  to  those  proved,  for  it 
Is  only  by  the  proof  that  the  element  of 
lightning  is  brought  into  the  case.  With- 
out that  element  the  thing  complained  of,  to 
wit,  the  electricity,  wires,  receivers,  trans- 
mitters, etc.,  were  clearly  under  the  sole 
control  and  management  of  the  defendant 
The  plalntUt  had  no  control  of  these  instru- 
mentalities and  no  means  of  knowing  the 
cause  of  her  injury,  except  the  bare  fact  that 
the  defendant  furnished  a  telephone  for  her 
use  and  held  it  out  as  being  safe  for  that 
purpose;  that  she  attempted  to  use  It  for  the 
purpose  and  in  the  way  it  was  Intended,  and 
In  so  doing  was  injured.  This  occurrence 
was  so  unusual  and  contrary  to  what  usual- 
ly happens  as  to  show  that  something  was 
wrong,  and  this  something  wrong  being  with 
the  instrumentalities  solely  under  defendant's 
eontrol,  the  doctrine  of  res  ipsa  loquitur  ap- 
plies. Shearman  &  Redfleld  on  Negligence, 
i  58b;   Curtis'  Law  of  Electricity,  |  592. 

With  the  element  of  lightning  introduced 
In  the  case  (by  defendant,  however)  the  de- 
fendant asserts  that  the  necessary  basis  of 
this  doctrine  is  lacking  because  the  current 
of  electricity  from  the  lightning  was  not 
under  defendant's  •  control.  This  argument 
is  more  plausible  than  In  accord  with  sound 
legal  reasoning.  Storms  and  floods  are  not 
under  the  control  of  human  agency,  but  if 
a  passenger  Is  Injured  by  derailment  of  a 
train  the  doctrine  of  res  ipsa  lociultnr  would 
not  disappear  by  a  mere  showing  that  the 
track  was  undermined  by  water  from  a 
rain  storm.  The  very  fact  that  storms  and 
floods  and  lightning  are  destructive  makes 
it  necessary  to  use  the  highest  degree  of  care 
and  skill  to  guard  against  same  in  the  use 
of  Instrumentalities  made  dangerous  thereby! 

[7, 8]  The  courts  take  notice  that  static 
electricity,  or  lightning,  Is  likely  to  get  on 
and  pass  over  wires  carrying  manufactured 
electricity  (Melcher  v.  Investment  Co.,  189 
Mo.  App.  170,  182,  174  S.  W.  455;  CurtU' 
Law  of  Electricity,  H  457,  510,  p.  770),  and 
♦•»»  *Tequency  of  injuries  received  from  this 


source  shows  a  danger  that  should  be  gna/d- 
ed  against.  A  company  whose  wires  enter 
a  building  "Is  traund  to  anticipate  that  un- 
less devices  are  Installed  to  prevent  it  light- 
ning may  follow  its  wires  Into  the  building" 
resulting  In  personal  injury.  "If  lightning 
Is  conducted  to  or  Into  a  building  through 
the  negligence  of  the  owner  of  the  wires 
entering  such  building  the  owner  may  be  lia- 
ble, though  the  lightning  may  be  considered 
an  act.  of  God,  the  carrying  of  It  into  the 
building  may  b6  an  act  of  the  owner."  Cu^ 
tis'  Law  of  Electricity,  i  455 ;  Jones  on  Tele- 
graphs and  Telephones,  {  196a. 

The  defendant  owning  and  controlling  this 
telephone  and  all  the  appliances  used  in  con- 
nection therewith  Installed  it  in  this  place 
of  business  for  plalntilTs  use  at  all  times 
without  regard  to  .weather  conditions.  The 
defendant  company  in  effect  said  to  plain- 
tiff that,  while  we  know  the  ordinary  danger 
of  lightning  passing  along  wires  such  as  con- 
nect with  this  phone,  especially  during  thun- 
derstorms, that  is  our  business,  and  we  wlU 
guard  against  it;  you  may  use  this  phone 
regardless  of  weather  conditions,  and  we  will 
see  that  same  is  safe  in  so  far  as  the  highest 
degree  of  skill  and  care  commensurate  with 
the  danger 'will  make  it  so.  That  the  doctrine 
of  res  ipsa  loquitur  applies  In  such  cases  is 
attested  by  many  authorities.  Jones  on  Tele- 
graphs and  Telephones,  {  198 ;  Curtis'  I^w  of 
Electricity,  {§  597,  594;  1  Joyce  on  Electric 
La.w,  §§  445a,  445f ;  2  Joyce  on  Electric  Iaw. 

5  1048,  p.  1551;   Griffith  v.  Mew  England  T. 

6  T.  Co.,  72  Vt  441,  48  Atl.  643,  52  L.  K.  A. 
919;  Southern  Bell  Telephone  Co.  v.  Mc- 
Tyer,  137  Ala.  601,  34  South.  1020,  97  Am.  St 
Rep.  62;  Alabama  City,  etc.,  Co.  v.  Apple- 
ton,  171  Ala.  324,  54  South.  638,  Ann.  Cas. 
1913A,  1181 ;  Evans  v.  E.  Kentudty  TeL  &  Tel. 
Co.,  124  Ky.  620,  99  S.  W.  936;  Denver  Con. 
Elec.  Co.  V.  Lawrence,  31  Colo.  301,  73  Pac. 
39 ;  Hoover  v.  Railroad  Co.,  159  Mo.  App.  416, 
420,  140  S.  W.  321;  Helberger  v.  Telephone 
Co.,  133  Mo.  App.  452,  113  S.  W.  730.  In 
Byron  Telephone  Co.  v.  Sheets,  122  HI.  App. 
6, 10,  the  court  said : 

"Its  dangerous  character  is  generally  known, 
but  the  means  by  which  its  dangers  are  mini- 
mized are  only  known  to  those  who  have  special 
knowledge  and  skill.  In  the  aljsence  of  stipula- 
tions to  the  contrary  those  who  engage  in  th« 
business  of  serving  the  public  with  telephoi^'-s 
must  be  held  to  possess  and  employ  the  requi- 
site knowledge  and  skill  to  protect  its  patrons, 
so  far  as  practicable,  from  the  dangers  incident 
to  the  business,  whether  those  dangers  arise 
from  the  currents  employed  by  them  or  such  u 
may  reasonably  be  expected  to  get  on  the  wires 
from  other  sources." 

[I]  The  facts  of  the  present  csae  dearly 
bring  it-  within  the  rule  stated  in  Scott  t. 
London  Dock  Co.,  3  H.  &  O.  696,  tbat : 

"Where  the  thing  is  shown  to  be  under  the 
management  of  the  defendant  or  his  servants, 
and  the  accident  is  such  as  in  the  ordinarT 
course  of  things  does  not  happen  if  those  who 
have  the  manaeement  use  proper  care,  it  afForrli 
reasonable  evidence,  in  the  absence  w  explana- 
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tioD,  that  the  accident  arose  from  want  of  prop- 
er care." 

The  defendant  was  not  held  not  liable,  as 
defendant  contends,  In  Strack  v.  Telephone 
Co.,  216  Mo.  601,  116  S.  W.  526,  because  the 
current  which  Inflicted  the  Injury  was  not  un- 
der defendant's  control,  but  because  the  de- 
fendant could  not  be  held  to  have  reasonably 
anticipated  that  any  person  would  come  in 
contact  with  the  wires.  The  court  therefore 
properly  Instructed  the  Jury  that  the  defend- 
ant was  liable  whether  the  current  causing 
this  shock  was  lightning  or  manufactured 
electricity  providing  same  could  be  guarded 
against  by  the  exercise  of  a  high  degree  of 
care  on  defendant's  part.  It  also  correctly 
refused  to  instruct  that  If  the  shock  was 
caused  by  atmospheric  electricity,  and  not  by 
a  current  under  defendant's  control,  defend- 
ant was  not  liable. 

[It]  The  defendant  introduced  evidence 
tending  to  show  absence  of  negligence  on  its 
part;  that  it  used  a  high  degree  of  care  in 
maintaining  and  operating  Its  telephone  sys- 
tem, and  had  in  use  safety  appliances,  such 
as  lightning  arresters,  fuses,  etc. ;  that  there 
was  no  discovered  defect  In  these  appliances. 
Without  quoting  or  commenting  on  this  evi- 
dence It  is  sufficient  to  say  that  it  is  yet  a 
question  for  the  Jury  to  say  whether  defend- 
ant had  discharged  the  burden  of  proof  cast 
upon  It  The  credibility  of  the  explanation 
and  its  sufficiency  were  questions  for  the 
Jury,  and  the  prima  fade  case  of  the  plaintiff 
Is  not  necessarily  overthrown  by  uncontra- 
dicted evidence  that  the  appliances  were 
constructed  and  operated  in  a  proper  man- 
ner. Curtis'  Law  of  Electricity,  S  592,  p.  902 ; 
Kelly  V.  aty,  185  Mo.  App.  55,  60,  171  S.  W. 
966. 

[11]  The  defendant  also  complains  of  error 
in  Instructing  the  Jury  to  the  effect  that  if 
plaintiff  was  injured  by  reason  of  a  current 
coming  through  or  over- the  telephone,  then 
it  devolved  upon  defendant  to  prove  that  the 
presence  of  said  excessive  electric  current 
was  not  due  to  Its  negligence  in  falling  to  use 
tbe  highest  degree  of  care  In  installing  and 
maintaining  said  telephone.  The  alleged  er- 
ror consists  In  thus  shifting  tbe  burden  of 
proof  to  defendant  to  exonerate  itself  from 
negligence  after  a  finding  that  plaintiff  was 
Injured  In  the  manner  mentioned.  Tbe  case 
of  Sweeney  v.  Erving,  228  U.  S.  233,  33  Sup. 
Ct  416,  57  L.  Ed.  815,  Ann.  Cas.  1914D,  905, 
Is  cited  as  holding  that,  even  .when  the  doc- 
trine of  res  ipsa  loquitur  applies,  it  is  only 
a  rule  of  evidence  supplying  plaintiff  with 
proof  of  negligence  by  the  mere  proof  of  the 
circumstances  bf  the  injury;  but  that  the 
burden  of  proof  remains  with  plaintiff,  and 
Is  not  shifted  to  defendant  to  show  absence 
of  negligence.  This  case  does  so  hold,  and 
sacb  Is  the  law  in  some  jurisdictions.  In 
this  state,  however,  the  law  is  In  accordance 
with  the  instructions  given.     Price  v.  Met 


St  Ry.,  220  Mo.  435,  457,  119  S.  W.  932,  132 
Am.  St.  Rep.  588,  and  cases  cited. 

This  disposes  of  all  the  points  raised  by 
plaintiff's  brief,  and  leads  to  an  afflrmancfr  of 
the  Judgment 

PARRIXGTON,  J.,  concurs.  COX,  P.  J., 
dissents. 


HARRIS  V.  STEWART  et  al.     (No.  14004.) 

(St  Louis  Court  of  Appeals.     Missouri.     July 
3,  191T.) 

1.  Appeal  and  Ebbor  <e='927(5)  —  Revhew  -^ 
Dehukreb  to  Evidence. 

On  appeal  from  judgment  for  defendant  the 
trial  court  bavins  sustained  a  demurrer  to  plain- 
tiff's evidence,  the  Court  of  Appeals  must  view 
the  evidence  in  the  light  most  favorable  to 
plaintiff,  and  give  him  the  benefit  Of  every  In- 
ference which  a  jury  might  fairly  and  reason- 
ably draw  from  the  facts  and  evidence,  to  de- 
termine whether  plaintiff  has  made  a  prima  facie 
case. 

[X<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8748,  375a] 

2.  BILLS  AND  Notes  9=3537(8)  —  Fathent  — 
Question  fob  Jubt. 

In  an  action  on  a  note,  whether  an  alleged 
$5  payment  oq  the  note  by  a  defendant  was 
actually  made,  as  shown  by  an  indorsement  htid 
for  the  jury  onder  plaintiff's  evidence  on  tbe 
point. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1885,  1886.] 

8.  Limitation  of  Actions  ©=>155(2)— Toll- 
ing Statute— Partial  Patment  on  Note 
BT  Joint  Mareb. 
A  payment  by  one  of  the  joint  or  comakers 

of  a  promissory  note  of  part  of  tbe  debt  tolls 

the  running  of  the  statute  of  limitations  against 

both  makers. 
XEd.  Note.^Por  other  cases,  see  Limitation  of 

Actions,  Cent  Dig.  i  624.] 

Appeal  from  Circuit  Court,  Pike  County; 
Edgar  B.   Woolfolk,  Judge. 

Suit  by  B.  Marvin  Harris,  administrator 
of  J.  H.  Patton,  deceased,  against  A.  W. 
Stewart  and  Henry  T.  Stewart.  From  a 
Judgment  for  Henry  T.  Stewart,  plaintiff 
appeals.  Judgment  reversed,  and  cause  re- 
manded. 

Pearson  &  Pearson,  of  Louisiana,  Mo.,  for 
appellant.  Hostetter  &  HAley,  of  Bowling 
Green,  for  respondents. 


BECKER,  J.  Plaintiff,  as  administrator  of 
tbe  estate  of  J.  H.  Patton,  deceased,  institut- 
ed this  suit  in  the  circuit  court  of  Pike  coun- 
ty. Mo.,  against  the  defendants.  A-  AV.  Stew- 
art and  H.  T.  Stewart,  as  makers  of  a  note 
dated  February  25.  1892,  for  ?253.4.''>,  payable 
to  tbe  order  of  J.  H.  Patton  and  W.  H. 
Owen.  Upon  trial  the  court,  a  jury  being 
waived,  rendered  a  judgment  against  A.  W. 
Stewart  and  In  favor  of  the  plaintiff  In  the 
sum  of  1706.85,  the  amount  found  due  on 
said  note,  and  rendered  a  Judgment  In  favor 
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Of  the  defendant  H.  T.  Stewart  From  tbls 
Judgment  In  favor  of  H.  T.  Stewart,  the 
plaintiff  appeals. 

The  undisputed  facts  In  the  case  are  that 
A.  W.  Stewart  and  H.  T.  Stewart  are  broth- 
ers, and  that  on  February  25,  1892,  they 
executed  and  delivered  their  joint  note  to 
J.  H.  Patton  and  W.  H.  Owen.  The  note 
Is  In  words  and  figures  as  follows,  to  wit: 
"263.40.  CTarksvflle,  Mo.,  Feb.  25,  1892. 

"Six  months  after  date  we  promise  to  pay  to 
the  order  of  J.  H.  Patton  &  W.  H.  Owen  two 
hundred  and  fifty  three  and  '"/loo  dollars,  for 
value  received,  negotiable  and  payable  without 
defalcation  or  discount,  at  the  banking  house 
of  Clifford  Banking  Co.,  Clarksville,  Mo.,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum 
from  date,  and  if  interest  is  not  paid  when  due 
to  become  as  principal  and  bear  the  same  rate  «f 
interest.  A.  W.  Stewart. 

"H.  T.  Stewart." 

On  the  back  of  this  note  appear  five  In- 
dorsements, one  of  which  indorsements  has 
a  line  running  through  it,  and  for  the  pur- 
pose of  this  opinion  It  Is  not  necessary  that 
we  take  further  notice  thereof.  The  other 
four  Indorsements  are  as  follows: 

"By  cash,  Int  to  Feby.  25-83,  and  by 

clsh,  $100.00 

"6-14^94.    By  check  Elsberry,  15.00 

"By  cash.  May  28,  1904,  6.00 

"By  cash,  Mar.  30th,  14  (Chk.  A.  W. 

Stewart),  10.00 

"Pearson  &  Pearson, 

"Attys.  for  J.  H.  Patton." 

All  of  the  payments  on  said,  note,  as  noted 
by  the  indorsements,  were  admitted  as  having 
been  made,  excepting  the  one  aU^ed  pay- 
ment Indorsed:  "By  cash,  May  28,  1904, 
$5.00."  It  was  plalntifTs  contention  that  tills 
payment  was  in  point  of  fact  made  on  the 
28th  day  of  May,  1004,  In  the  sum  of  $6, 
by  the  defendant  A.  W.  Stewart,  and  that 
payment  was  made  by  reason  of  the  insist- 
ence of  J.  H.  Patton,  deceased,  holder  of  the 
note,  U  order  to  prevent  the  running  of  the 
statute  of  limitations,  and  to  relieve  Patton 
of  the  necessity  of  instituting  suit  on  the 
note. 

Mr.  Ras  Pearson  was  the  sole  witness 
who  testified  with  reference  to  the  disputed 
$5  payment  He  was  the  attorney  for  J. 
H.  Patton  during  his  lifetime,  and  as  a  wit- 
ness for  plaintiff  testified  to  a  conversation 
he  had  with  defendant  Henry  T.  Stewart  as 
follows : 

"We  were  discussing  the  reason  for  wanting  an- 
other payment  on  the  note  or  bringing  suit  to 
keep  the  statute  of  limitations  from  running, 
only  had  a  short  time,  and  he  told  me  when  the 
payment  of  $5  was  made  that  Col.  J.  H.  Patton 
went  to  A.  W.  Stewart,  and  he  found  him  in 
a  field  down  there,  and  that  he  told  him  he  would 
have  to  have  payment  at  that  time  or  the  note 
would  run  oot  or  he  would  have  to  bring  suit, 
and  that  A.  W.  Stewart  had  $5,  and  it  was  all 
that  he  had,  and  A.  W.  Stewart  gave  him  the 
$5  to  pay  on  that  note  to  keep  it  alive  and  keep 
him  from  bringing  suit  at  that  time,  and  I  said, 
'Now  that  payment  was  made  under  those  cir- 
cumstances and  ten  years  more  has  nearly  gone, 
and  here  we  are  still  trying  to  do  the  same 
thing.' " 


Pearson  further  testified: 

That  in  the  conversation  he  had  with  the  de- 
fendant Henry  T.  Stewart  the  said  defendant 
told  him  that  "he  knew  that  payment  had  been 
made,  and  that  the  Colonel  (J.  H.  Patton)  had 
told  him  that  the  payment  of  $5  had  been  made. 
Q.  That  the  Colonel  had  told  him  that?  A. 
Yes,  sir.  Q.  And  Henry's  information  as  it 
came  to  you  is  based  only  on  what  Col.  Patton 
said?  •  Henry  wasn't  down  in  this  field  when 
Col.  Patton  claimed  to  you  that  he  went  down 
there  and  collected  this  $5  from  A.  W.  Stewart? 
A.  No,  sir;  he  didn't  say  that  Henry  was  with 
him,  but  the  Colonel  said,  and  so  did  Henry  Stew- 
art, that  the  Colonel  was  trying  to  collect  it  be- 
fore that  payment  of  $6  was  made,  anS  that 
payment  of  $5  was  made  by  A.  W.  Stewart  and 
Mr.  Stewart  told  me  that  he  knew  that  payment 
had  been  made." 

The  court  at  the  dose  of  plalntifTs  case 
sustained  a  demurrer  as  to  the  defendant  H. 
T.  Stewart 

[1  ]  I.  Appellant's  first  assignment  of  error 
is  that  the  court  erred  In  sustaining  the  de- 
fendant H.  T.  Stewart's  demurrer  to  the 
evidence  at  the  close  of  plaintiff's  case.  This 
makes  It  necessary  that  we  review  the  testi- 
mony adduced  on  behalf  of  the  plaintiff. 
And  we  must  view  the  same  in  the  most 
favorable  light  and  give  plaintiff  the  benefit 
of  every  Infiuenoe  which  a  Jury  might  fairly 
and  reasonably  draw  from  the  facts  In  evi- 
dence, to  determine  whether  plaintiff  has 
made  a  prima  facie  showing  that  the  alleged 
$5  payment  on  the  note  by  defendant  A.  W. 
Stewart  was  actually  made,  as  shown  by  the 
indorsement  thereon  as  of  the  date  of  Mardi 
30,  1914.  A  careful  examination  of  the  evi- 
dence adduced  In  the  case  has  led  us  to  the 
conclusion  that  plaintiff  Introduced  substan- 
tial evidence  sufficient  to  have  this  questioD 
submitted  to  the  Jury. 

The  witness  Pearson  testified  that  a  short 
time  previous  to  the  institution  of  this  suit 
he  had  shown  the  note  to  the  respondent  H. 
T.  Stewart,  which  note  at  the  time  bore  the 
Indorsement  of  said  payment  of  $5  May  2S, 
1904,  credited  on  the  beck  thereof;  that  re- 
spondent H.  T.  Stewart  made  no  objection 
to  this  payment  appearing  as  a  credit  an  the 
back  of  said  note,  but  on  the  contrary,  ad- 
mitted to  the  witness  Pearson  that  he  owed 
the  note  and  thought  he  would  have  to  pay 
the  same.  Pearson  further  testified  that  said 
H.  T.  Stewart  stated  to  him  that  he  knew 
the  said  payment  of  $5  had  been  made. 

t2]  We  hold  that  the  testimony  of  Pearson, 
standing  uncontradicted,  together  with  the 
indorsement  on  the  back  of  the  note.  Is  suffi- 
cient to  require  the  submission  of  this  ques- 
tion to  the  Jury,  or  the  court  sitting  as  a 
Jury.  In  view  of  this  fact  the  court  erred 
in  sustaining  the  demurrer  of  defendant  H 
T.  Stewart 

[3]  II.  If  on  a  retrial  the  Jury,  or  the  court 
sitting  as  a  Jury,  find  that  the  $5  payment  al- 
leged to  have  been  made  on  the  2Sth  day 
of  May,  1904,  was  in  point  of  fact  made  by 
the  defendant  A.  W.  Stewart  It  would  then 
follow  that  the  statute  of  limitations  could 
not  be  successfully   invoked   by  defendant 
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Heniy  T.  Stewart  as  a  bar  to  any  recoTery 
against  blm ;  for  our  courts  have  repeatedly 
held  that  a  payment  by  one  of  the  Joint  or 
comakers  of  a  promissory  note  of  a  part  of 
the  debt  evidenced  by  such  note  prevents 
the  operation  of  the  statute  of  limitations 
against  the  Joint  or  comaker  as  well  as 
against  the  party  making  such  payment  there- 
on, ainton  County,  to  Use,  t.  Smith,  238 
Mo.  118,  loc  clt.  12T,  141  S.  W.  1001,  37  L.  R. 
A.  (N.  S.)  272;  Regan  v.  Williams,  185  Mo. 
620,  loc.  dt  628,  84  S.  W.  959,  105  Am.  St 
Rep.  600;  Bennett  v.  McCanse,  65  Mo.  194, 
loc.  dt.  195;  CJounty  of  Vernon,  to  Use,  v. 
Stewart,  64  Mo.  408,  loc  clt.  410,  27  Am.  Rep. 
230;  Bender  v.  Markle,  37  Mo.  Aw>.  234, 
loc.  dt  24a  • 

III.  While  no  point  Is  here  made  as  to  the 
fact  that  the  note  In  question  Is  payable  six 
months  after  date,  and  provides  that  It  shall 
bear  "interest  at  the  rate  of  eight  per  cent 
per  annum  from  date,  and  if  Interest  Is  not 
paid  when  due,  to  become  as  prindpal  and 
bear  the  same  rate  of  interest,"  we  call  at~ 
tentlon  to  section  7185,  Revised  Statutes  of 
^lissourl  1909,  as  bearing  on  that  question. 
Also  see  cases  of  Kessler  v.  Kuhnle,  176  Mo. 
App.  397,  159  S.  W.  768 ;  Stone  v.  Trust  Co., 
183  Mo.  App.  261, 166  S.  W.  1091 ;  Whitworth 
▼.  Davey,  185  S.  W.  241. 

For  error  in  sustaining  defendant  H.  T. 
Stewart's  demurrer  to  the  evidence,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


BETN0I4DS.  P.  J.,  and  ALLEN.  J., 
cnr. 


con- 


DAVBJXPORT     VINEGAR     &     PICKUNO 
WORKS  V.  SHELL-EY.    (No.  14683.) 

(St  Louis  Court  of  Anneals.  Miasouri.  Argued 
and  Suomitted  April  5, 1917.  Opinion  filed 
May  8,  1917.  Rehearing  Denied  July  17, 
1917.) 

JcrsTicEs  or  ttte  Pbaok  *=»160(3)— Appkam— 

NoncB— SumciENCY. 
A  notice  of  appeal  from  a  judgment  of  the 
justice  entered  on  October  26th  in  the  sum  of 
.'J203.90,  which  describes  the  judgment  as  hav- 
ing been  taken  on  the  21gt  of  October  for  the 
sum  of  $203.62,  and  which  further  omits  to  re- 
cite the  disposition  of  the  counterclaim  filed  is 
insufficient 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  C!ent  Dig.  {{  686-588.] 

Allen  J.,  dissenttog. 

Appeal  from  St  Lonls  C!ircnit  Court;  Wm. 
M.  Klnsey,  Judge. 

"Not  to  be  officially  published." 
Action  by  the  Davenport  Vinegar  &  Pick- 
ling Works  against  M.  B.  Shelley,  trading  as 
the  M.  B.  Shelley  Manufacturing  Company. 
Judgment  for  plaintlft  and  orders  overruling 
motion  for  new  trial  and  in  arrest  of  Judg- 
ment, and  defendant  appeals.    Affirmed.. 

Holland,  Rutledge  &  Lashly,  of  St  Louis, 
for  appellant.  H&Tt  &  Hart,  of  St  Louis, 
for  respondent 


REYNOLDS,  P.  J.  The  only  point  for  de- 
termination in  this  case  Is  the  sufficiency  of 
the  notice  of  appeal  from  a  Judgment  of  a 
Justice  of  the  peace. 

Respondent,  plaintiff  below,  commenced  Its 
action  before  A.  A.  O'Halloran,  Justice  of 
the  Peace  of  the  Fifth  District  of  the  City  of 
St.  Louis,  to  recover  f  197.60  on  account  The 
defendant,  appellant  here,  filed  bis  answer 
In  the  same  court,  denying  indebtedness  and 
also  set  up  a  counterclaim  for  $93.50,  on 
which  he  prayed  Judgment  On  a  trial  before  i 
the  Justice,  there  was  a  finding  in  favor  of 
plaintiff  and  against  defendant  in  the  sum  of 
$203.90,  and  for  plaintiff  on  defendant's  coun- 
terclaim, a  Judgment  accordingly  being  enter- 
ed on  October  26th,  1909,  in  favor  of  plaintiff 
and  against  defendant  in  the  sum  of  $203.90 
and  costs.  From  this  defendant  duly  appeal- 
ed to  the  drcuit  court  of  the  city  of  St  Louis. 
Thereafter  the  defendant  served  upon  the 
attorneys  representing  plaintiff  before  the 
Justice,  a  notice,  which,  after  the  caption, 
which  set  out.  the  names  of  the  parties  plain- 
tiff and  defendant  and  the  name  of  the  Jus- 
tice before  whom  the  case  had  been  heard, 
reads  as  follows : 

"To  the  Above  Named  Plaintiff,  or  Its  Attor- 
neys, Hart  &  Hart— Take  Notice: 

"Tlat  an  appeal  has  been  taken  from  the 
judgment  of  the  justice  rendered  on  the  21st 
day  of  October,  1009,  in  favor  of  the  Davenport 
Vinegar  &  Pickling  Works,  a  corporation,  and 
against  M.  B.  Shelley,  trading  as  M.  B.  Shel- 
ley Manufacturing  Company,  in  the  sum  of 
203.62  dollars;  said  appeal  u  addressed  to  the 
drcuit  court  of  the  dty  of  St  Louis,  Missouri. 
"[Signed]    J.  M.  Lashly,  for  Defendant." 

The  attorneys  for  plaintiff  accepted  service     - 
of  it  io  writing  thus : 

"We  hereby  acknowledge  due  and  timely  serv- 
ice of  the  within  notice  this  24th  day  of  Novem- 
ber, 1900." 

On  the  filing  of  the  transcript  of  the  Jus- 
tice in  the  circuit  court,  plaintiff,  by  its  at- 
torneys, specially  appearing  for  that  purpose 
alone,  filed  a  motion  for  affirmance  of  the 
Judgment  of  the  Justice  for  various  grounds, 
among  others,  failure  to  pay  a  filing  fee  and 
failure  to  serve  appellant  with  sufficient  no- 
tice of  appeal,  alleging  that  the  notice  whldi 
was  served  upon  plaintiff's  attorneys  mis- 
described  the  Judgment  At  a  subsequent 
term  defendant  filed  a  motion  for  leave  to 
amend  his  notice  of  appeal,  correcting  the 
redtal  In  the  notice  of  the  date  of  the  Judg- 
ment and  plaintiff  filed  an  amended  motion 
to  affirm.  The  court  overruled  defendant's 
motion  for  leave  to  amend  his  notice  of  ap- 
peal and  at  the  same  time  overruled  plaln- 
tltTs  motion  to  affirm  the  Judgment  of  the  Jus- 
tice. Plaintiff  excepted  to  this,  filing  a  term 
bill  of  exceptions.  Thereafter,  at  a  subse- 
quent term  of  the  court,  plaintiff  still  appear- 
ing specially  again  filed  a  motion  to  affirm 
the  Judgment  because  the  notice  did  not  de- 
scribe the  Judgment  of  the  Justice  and  in  fact 
mlsdescrlbed  that  Judgment    The  court  sus- 
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talned  this  motion  and  rendered  Judgment 
In  favor  of  plaintiff  In  the  aura  of  $203.90  and 
costs  and  In  favor  of  plaintiff  on  defendant's 
counterclaim.  Within  due  time  defendant 
filed  a  motion  for  a  new  trial  and  in  arrest 
of  Judgment  trhlch  the  court  sustained. 
Thereafter,  at  a  subsequent  term  the  motion 
to  affirm  again  coming  on  was  sustained  and 
Judgment  entered  in  favor  of  plaintiff  against 
defendant  in  the  sum  of  $203.90  and  costs, 
and  In  favor  of  plaintiff  on  defendant's  coun- 
terclaim. Motions  by  defendant  for  a  new 
trial  and  in  arrest  of  Judgment  were  again 
Interposed  and  overruled,  exception  saved 
and  apijeal  perfected. 

This  is  a  condensed  statement  of  the  va- 
rious proceedings  In  this  matter  pertinent 
to  the  point  now  involved,  the  cause  In  Its 
course  through  the  circuit  court  having  been 
passed  upon  by  three  different  Judges  at  dif- 
ferent terms, 

The  provision  of  the  law  requiring  notice 
of  the  appeal  from  a  Judgment  of  the  Justice 
Into  the  circuit  court  (section  7682,  Revised 
Statutes  1909),  has  been  before  our  courts, 
Supreme  and  Appellate,  In  a  number  of  cases, 
commencing,  so  far  as  we  are  advised,  with 
the  decisions  of  our  Supreme  Court  in  New- 
berry V.  Melton,  3  Mo.  121,  the  last  case  In 
which  the  matter  was  fully  considered  being 
by  our  court  In  Reinhart  Grocery  Co.  v.  Rust, 
186  Mo.  App.  279,  170  S.  W.  375.  Reviewing 
the  prior  decisions  on  the  subject-matter,  we 
held  in  this  last  case  that  where  the  only  de- 
fect in  the  notice  was  the  recital  that  the 
Judgment  of  the  Justice  had  been  rendered  on 
March  9th,  1912,  whereas  In  point  of  fact  It 
had  been  rendered  on  March  8th,  1912,  the  no- 
tice otherwise  being  perfect,  that  for  that  de- 
fect alone  there  was  no  error  In  overruling  the 
motion  to  affirm. 

[1]  In  the  case  ftt  bar,  however,  there  Is 
not  only  a  difference  of  five  days  between  the 
date  of  the  Judgment  as  given  In  the  notice 
and  the  date  on  which  it  was  rendered,  but 
also  a  difference  In  amount,  the  Judgment  of 
the  Justice  being  for  $203.90  and  the  notice 
putting  It  at  $203.62.  Nor  does  the  notice 
make  any  reference  to  the  fact  that  the  Judg- 
ment of  the  Justice  was  In  favor  of  the  plain- 
tiff on  the  defendant's  counterclaim. 

In  Cooper  v.  Northern  Accident  Co.,  117 
Mo.  App.  423,  93  S.  W.  871,  the  Kansas  Caty 
Court  of  Appeals  held  the  notice  Insufficient 
because  while  the  Judgment  appealed  from 
was  rendered  on  the  nth  day  of  December, 
1903,  the  notice  referred  to  It  as  having  been 
rendered  on  the  14th  of  December,  1903. 
Citing  Hammond  v.  Krofl,  36  Mo.  4PP.  118, 
and  many  other  cases,  commencing  with  Tif- 
fin V.  Mllllngton,  3  Mo.  418  (republication  top 
page  295),  the  Kansas  City  Court  of  Appeals 
held  that  there  was  such  a  variance  between 
the  recital  of  the  date  of  the  Judgment  as 
given  In  the  notice  and  the  date  of  the  Judg- 
ment Itself,  that  the  Judgment  of  the  Justice 
should  be  affirmed.     So  oar  court  held  In 


Clay,  etc.,  v.  Turner,  135  Mo.  App.  596.  116 
S.  W.  480.  The  Springfield  Court  of  Appeals, 
In  Comstock  v.  Tegafden  Packing  Co.,  171 
Mo.  App.  410,  156  S.  W.  815,  has  reviewed 
most  of  the  authorities  on  the  matter,  hold- 
ing, among  other  things,  tfiat  the  giving  and 
serving  of  the  notice  of  appeal  practically 
serves  the  same  purpose  as  an  original  sum- 
mons, and  that  actual  knowledge  that  the  ap- 
peal has  been  taken  and  the  case  lodged  In 
the  circuit. court  and  there  docketed  for  trial 
does  not  dispense  with  the  giving  and  serving 
of  a  proper  and  timely  notice  of  the  appeaL 
Many  cases  are  cited  In  support  of  this  latter 
proposition,  among  others,  Jordan  v.  Bow- 
man, 28  Mo.  App.  606,  and  Smith  Drug  Co.  v. 
Hill,  61  Mo.  App.  680.  The  conclusion  of 
the  Springfield  Court  of  Appeals  was,  that 
when  the  statute  prescribes  a  particular  form 
and  manner  for  the  service  of  notice,  no 
other  form  and  manner  will  be  effectual  for 
any  purpose  without  a  waiver  by  the  party 
entitled  to  receive  It.  Pointing  oat  what  is 
required  in  the  notice  of  the  appeal,  the 
Springfield  Court  of  Appeals  in  that  case 
(171  Mo.  App.  loc.  dt  421,  156  S.  W.  81^  has 
said: 

"A  notice,  although  In  writing  and  properly 
served  on  the  appellee,  will  not  brine  him  into 
court  for  the  purpose  of  the  appeal  and  wUl 
not  confer  jansdiction  on  the  circuit  court  to 
do  anything  in  the  case  other  than  affirm  the 
judgment  or  dismiss  the  appeal,  unless  it  con- 
tain these,  and  perhaps  other,  essential  de- 
ments." 

It  has  been  held  that  this  requirement  as 
to  notice  and  its  substance  is  mandat(H'y  and 
exclusive.  Co<Asey  v.  Kansas  City,  St  J.  & 
O.  B.  B.  R.  Co.,  17  Mo.  App.  132. 

[2,  3]  It  is  argued  that  this  motion  to  af- 
firm required  evidence  to  support  the  recital 
of  outside  facts.  If  this  means  that  respond- 
ent should  have  shown  afflrmatlv^y  that  it 
had  no  lawful  notice,  the  point  Is  not  wdl 
taken.  It  was  for  appellant,  movant  lielow, 
to  prove  proper  notice.  Drake  v.  Gorrell,  127 
Mo.  App.  636,  106  a  W.  1060;  Comstock  v. 
Tegarden  Packing  Co.,  supra.  Nor  was  the 
insufficiency  of  the  notice  waived  by  mere 
acceptance  of  service  there<^  Studer  v. 
Federle,  67  Mo.  App.  534. 

In  Reinhart  Grocery  Ga  y.  Rust,  supra. 
It  Is  said  that  Clay  v.  Turner,  supra,  and 
Hammond  v.  KroB,  supra,  should  be  and  are 
overruled.  While  on  their  facts  those  cases 
do  not  correspond  to  the  facts  before  us  in 
the  Reinhart  Case,  we  think  we  went  too  far 
in  .overruling  them.  On  the  tacts  present  in 
them,  they  are  in  accord  with  a  long  line  of 
decisions  by  our  own  court  as  well  as  of  the 
Supreme  Court  and  the  other  Courts  of  Ap- 
peals and  should  not  have  been  overruled. 
The  Reinhart  Case,  on  its  facts,  was  correct- 
ly decided. 

With  every  disposition  to  do  away  with 
mere  naked  technicalities,  we  hold  that  the 
decisions  of  our  courts,  Supreme  and  Appel- 
late, have  so  thoroughly  settled  that  the  law 
on  this  matter  demands  an  exact  oompUance 
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with  tbe  statute  In  the  deacrlptioa  of  tbe 
Judgment  appealed  from,  that  ire  aire  not 
at  liberty  to  depart  from  them.  Here  the 
Judgment  bore  date  of  October  28th,  1900:  the 
notice  referred  to  a  Judgment  of  date  Octo- 
ber 21st,  1909:  the  judgment  was  not  only 
for  $203.90  but  In  favor  of  plaintiff  on  de- 
fendant's counterclaim.  The  docket  entry  of 
the  Justice,  as  In  evidence  reads: 

"Now  on  said  day  and  hour  set  for  trial  came 
plaintiff  and  defendant  and  by  attorneys,  tbe 
evidence  being  submitted  and  concluded,  the 
JD8tice  finds  for  plaintiff  and  against  the  de- 
fendant, M.  B.  Shelley,  trading  as  M.  B.  Shel- 
ley Mf^.  Co.,  in  the  sum  of  two  hundred  and 
three  and  90/100  ($208.90)  dollars,  and  for 
plaintiff  on  defendant's  counterclaim.  It  ia 
therefore,  adjudged  by  the  justice  that  plain- 
tiff recover  of  defendant  M.  B.  Shelley,  trading 
as  M.  B.  Shelley  Mfg.>Oo.,  the  sum  of.  two  hun- 
dred and  three  and  90/100  ($203.90)  ddlars, 
and  coets  of  suit." 

The  notice  named  the  Judgment  as  for 
$203.62,  and  made  no  reference  to  that  part 
of  it  disallowing  the  counterclaim,  although 
the  appeal,  If  properly  perfected,  would  still 
leave  the  question  of  the  counterclaim  open 
for  adjudication,  and  the  trial  court  in  af- 
flralng  the  Judgment  afQrmed  It  for  $203.90 
and  In  favor  of  plaintiff  on  the  counterclaim. 

Yielding  to  the  decided  weight  of  authority 
on  the  question,  we  hold  that  the  Judgment 
of  the  circuit  court  In  afflrming  the  judg- 
ment of  the  Justice  is  right.  That  judgment 
la  affirmed. 

BECKER,  J.,  concnra  in  result.  ALLEN, 
J.,  dissents. 

ALliEN,  J.  I  am  nnable  to  concur  In  the 
majority  opinion  herein.  I  think  that  the  no- 
tice of  appeal  served  upon  plaintiff's  counsel 
ought  to  be  held  to  be  a  sutllclent  compli- 
ance with  the  statute.    This  notice  Is  headed: 

"Before  A.  A.  O'Halloran,  Esq.,  Justice  of 
the  Peace  5th  District  of  St  Xouis,  Missouri." 

Then  follows  the  style  of  the  cause,  stat- 
ing correctly  the  names  of  the  parties  to  the 
suit,  and  following  this  is  the  notice  itself  In 
the  form  set  out  In  the  majority  opinion. 
Tbe  notice  gives  tbe  name  of  the  Justice  be- 
fore whom  the  cause  was  tried,  the  names  of 
tbe  parties, -and  informs  the  plaintiff  that  tbe 
defendant  has  taken  an  appeal  from  the 
Judgment  of  tbe  Justice  in  itevor  of  plaintiff 
and  against  defendant.  It  appears,  however, 
that  the  notice  Incorrectly  states  the  date  of 
tbe  rendition  of  the  Judgment,  the  latter  hav- 
ing been  rendered  on  the  26th  day  of  Octo- 
ber, 1909,  and  not  on  tbe  21st  di^  of  Octo- 
ber, as  stated  In  the  notice.  It  also  appears 
from  the  record  before  us  that  the  Judgment 
of  tbe  Justice  was  for  $203.90  and  not  $203.- 
62  as  stated  in  tbe  notice,  though  In  the 
memorandum  filed  by  the  trial  Judge  In  dis- 
posing of  the  motion  to  affirm  the  Judgment  it 
is  stated  that  the  correct  amount  of  the  Judg- 
ment appears  in  the  notice.  Furthermore,  it 
appears  that  a  counterclaim  was  Interposed 
by  defendant  against  plaintiff,  and  the  notice 


makes  no  u^^itlpn  of  tbe  diq^oeitlon  thereof 
by  tbe  Justice  of  th^  peac& 

It  has  been  held  that  it  is  unnecessary  to 
state  In  the  notice  the  date  of  the  judgment. 
See  Monroe  v.  Herrlngton,  99  Mo.  App.  288, 
73  S.  W.  221.  But  there  are  cases  holding 
that  where  the  notice  of  appeal  specifics  the 
Judgment  as  by  Its  date,  the  true  and  accu- 
rate date  must  be  given,  otherwise  the  notice 
will  be  regarded  as  misleading  and  itisuffl- 
dent     See  C3ay  v.  Turner,  135  Mo.  App.  596, 

116  S.  W.  480;  Hammond  v.  Kroff,  36  Mo. 
App.  118;   Cooper  v.  Northern  Accident  Co., 

117  Mo.  App.  423,  93  S.  W.  871. 

However,  In  Collier  v.  Langan  &  Taylor, 
128  Mo.  App.  113,  106  S.  W.  593,  this  court, 
In  an  opinion  by  <3oode,  J.,  held  a  notice  to  be 
sufficient  though  It  Incorrectly  stated  the 
date  of  the  judgment,  the  notice  being  other- 
wise sufficient  to  specify  the  judgment  And 
this  ruling  we  followed  in  the  recent  case  of 
Relnhart  Grocery  Co.  v.  Rust,  185  Mo.  App; 
279,  170  S.  W.  375,  boldhig  that  C!lay  v.  Tur- 
ner  and  Hammond  v.  Kroff,  supra,  ought  to 
be  no  longer  followed. 

In  the  case  before  us  the  notice  does  no8 
differ  essentially  from  that  under  considera- 
tion In  Relnhart  Grocery  Co.  v.  Rust,  supra, 
unless  It  be  because  of  the  discrepancy  of 
28  cents  In  stating  the  amount  of  the  Judg- 
ment This  slight  discrepancy,  in  my  opin- 
ion, does  not  warrant  us  In  saying  that  the 
notice  was  misleading  or  failed  to  specify 
the  Judgment.  It.  is  conceded  that  the 
amount  stated  In  dollars  in  the  notice  is  cor- 
rect, and  it  cannot  well  be  Imagined  that  any 
one  could  be  misled  or  prejudiced  by  an  er- 
ror of  this  ■  character.  As  said  in  the  Reln- 
hart Case,  supra,  there  Is  no  intimation  or 
suggestion  that  any  other  judgment  had  been 
rendered  by  this  same  justice  In  a  cause  be- 
tween  these  same  {Parties,  or  that  the  plain- 
tiff was  for  any  other  reason  misled  by  this 
notice. 

That  tbe  notice  does  not  m«Ditlon  the  Judg^ 
ment  on  the  counterclaim  cannot  affect  Its 
validity,  since  the  statute  merely  requires 
enough  to  specify  the  Judgment  appealed 
from.  In  Igo  t.  Bradford,  110  Mo.  App.  670, 
88  S.  W.  ei8i  a  counterclaim  was  Involved, 
and  the  notice  served  was  held  sufficient, 
though  It  did  not  mention  the  counterclaim. 
The  statute  does  not  require  that  the  judg- 
ment be  fully  described,  but  merely  provides 
that  it  state  "the  fact  that  an  appeal  has  been 
taken  from  the  Judgment  therein  specified." 
This  notice,  I  think,  sufficiently  specifies  the 
Judgment,  so. that  it  could  not  be  said  to  be 
misleading. 

It  has  been  frequently  stated,  that  the  ob- 
ject of  the  notice  is  to  notify.  See  Holschen 
Coal  Co.  V.  Railway  Co.,  48  Mo.  App.  578; 
Relnhart  Grocery  Co.  v.  Rust,  supra.  And  if 
this  be  true,  certainly  this  notice  served  to 
Inform  plaintiff  that  an  appeal  had  been 
taken  in  this  very  case. 

It  is  unnecessary  to  review  here  the  many 
rulings  of  our  courts  of  appeal  respecting  the 
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sufficiency  of  such  notices,  some  of  which  can- 
not be  reconciled.  The  decisions  of  our 
Courts  of  Appeal,  declaring  that  great  par- 
ticularity is  required  in  such  notices,  were 
ruled  upon  the  authority  of  the  early  deci- 
sion of  the  Supreme  Court  in  Tiffin  t.  MIU- 
lugton,  3  Mo.  118.  See  McGlunls,  etc.,  Co.  v. 
Taylor,  22  Mo.  App.  513;  Hammond  v.  Kroff, 
supra.  In  the  Tiffin  Case  Mlllington  sued  one 
Lawless  before  a  justice  of  the  peace,  and 
summoned  Tiffin  as  garnishee.  From  a  Judg- 
ment against  him  as  garnishee  Tiffin  appeal- 
ed, but  In  bis  notice  of  appeal  be  described 
himself  as  "defendant"  As  to  this  notice  the 
Supreme  Court  said: 

"It  is  obviously  a  notice  which  does  not  de- 
scribe the  cause,  and  belongs  properly  to  some 
other  suit  between  the  parties." 

This  ruling  has  never  been  reversed,  but, 
whatever  may  be  said  of  It,  it  did  not,  in  my 
Judgment,  require  that  the  courts  of  appeal 
adopt  a  rule  so  strict  as  that  enunciated  In 
some  of  their  earlier  cases.  There  has  been 
a  tendency  in  later  times'  to  a  relaxation  of 
this  strict  doctrine,  in  keeping  with  the  more 
liberal  Spirit  of  modern  Jurisprudence.  See 
Belnbart  Grocery  Co.  v.  Rust,  supra;  Col- 
lier V.  Longan  &  Taylor,  12&  Mo.  App.  113, 
106  S.  W.  S93;  Igo  v.  Bradford,  110  Mo.  App. 

670,  85  s.  w.  eia 

The  statute  does  not  require  that  the  notice 
state  the  date  of  the  Judgment.  In  Monroe 
V.  Herrlngton,  supra,  99  Mo.  App.  loo.  cit.  293, 
73  S.  W.  222,  it  Is  said:      • 

"The  purpose  of  the  statute,  in  requiring  no- 
tice at  an  appeal  from,  a  justice's  court  taken 
subsequent  to  the  day  on  which  the  judgment 
was  rendered,  is  to  apprise  the  successful  party 
of  the  fact  that  an  appeal  has  been  taken.  The 
statute  prescribes  no  specific  form  of  notice, 
and  we  think  that  a  notice  is  good  if  it  soffi- 
ciently  describes  the  judgment  appealed  from 
to  reasonably  identify  it,  and  informs  the  suc- 
cessful party  that  his  adversary  has  appealed. 
Such  a  notice  would  be  a  substantial  compli- 
ance with  the  statute,  and  would  meet  the  de- 
mands of  justice;  the  law  requires  nothing 
more." 

That  portion  of  the  notice  referring  to  the 
supposed  date  of  the  Judgnient  is  surplusage, 
and  while  there  are  cas^  holding  that  the 
Insertion  of  an  erroneous'  date  vitiates  'the 
notice,  I  think  that  this  should  not  be  beld 
to  be  so  where  the  notice  appears  to  contain 
enough  to  reasonably  apprise  the  appellee 
that  an  appeal  has  been  taken  tn  the  case, 
when  there  Is  no  evidence  that  another  Judg- 
ment was  rendered  against  tbe  appellant  in 
a  suit  between  the  same  parties,  before  the 
same  Justice,  at  or  about  the  same  date  (see 
Monroe  v.  Herrlngton,  sB^ra),  and' no  show- 
ing that  the  appellee  Was  in  fact  misled. 

The  learned  trial  Judge  who  finally  passed 
upon  the  matter  below  filed  a  luemorandam 
In  which  he  said: 

"Considering  the  question  -without  reference 
to  the  authorities  bearing  upon  it  and  In  light 
of  the  fact  that  there  is  no  claim  or  pretense 
that  there  was  any  other  judgment  rendered 
between  these  parties  in  October,  1909,  by  the 


justice  who  rendered  the  Judgment  In  qnes- 
tion,  plaintiff's  claim  that  it  has  not  been  prop- 
erly notified  seems  frivolous,  and  the  refusal 
of  Judge  Homer  to  affirm  the  judgment  for 
want  of  su^cient  nQtice  appears  to  be  con- 
sistent with   reason  lind  common  sense." 

These  personal  views  of  tbe  trial  Judge  are, 
in  my  opinion,  sound.  It  is  manifest  that  the 
appellee  in  fact  had  notice  that  an  appeal 
had  been  taken  in  the  case,  which  is  all  that 
tbe  statute  contemplates.  And  having  thus 
been  notified,  appellee  ought  not  to  be  per- 
mitted to  come  into  the  court  where  the  ap- 
peal is  pending  and  secure  any  advantage 
by  reason  of  formal  defects  or  inadvertent 
errors  In  the  notice,  which  did  not  in  fact 
mislead  or  prejudice  it. 

In  Swift  &  Co.  T.  Baldwin,  185  S.  W.  551. 
the  Springfield  Court  of  Appeals  b^d  a  no- 
tice sufficient  though  it  misstated  the  name 
Of  tbe  Justice,  holding  that  the  name  of  the 
Justice  was  surplusage.  That  opinion  pro- 
ceeds upon  the  theory  that  an  error  In  a  mat- 
ter of  surplusage  only  is  not  fatal.  The  no- 
tice before  us,  correctly  giving  the  names  of 
the  parties  and  the  Justice  who  rendered  the 
Judgment,  and  stating  too  the  amount  of  the 
Judgment  with  a  discrepancy  only  of  28  cents, 
serves,  I  think,  to  sufficiently  Identify  the 
Judgment.  And  the  holding  of  the  majority 
opinion,  to  the  effect  that  error  In  matters  of 
surplusage — unnecessary  to  be  stated  at  all 
— vitiates  the  notice,  I  deem  contrary  to  the 
decision  in  Swift  v.  Baldwin,  supra. 

Furthermore,  I  am  of  the  opinion  that  by 
their  written  acceptance  of  this  notice  of  ap- 
peal plaintiff's  counsel  waived  the  defects 
therein  of  which  plaintiff  complains.  When 
served  with  the  notice,  plaintiffs  counsel  in- 
dorsed upon  a  duplicate  thereof  the  follow- 
ing: 

"We  hereby  acknowledge  due  and  timely 
service  of  the  withie  notice  this  24th  day  of  No- 
vember, 1909.         Bart  &  Hart,  for  plaintiff." 

Such  acceptance  of  service,  I  tblnk,  dear- 
ly constituted  a  waiver  of  any  errors  In  the 
notice  such  as  those  selied  upon  by  {^aintiff. 
If  the  notice  was  lacking  in  any  respect,  or 
contained  errcmeous  recitals,  and  on  this  ac- 
count did  not  inform  the  appellee  that  the 
appeal  was  taken  In  this  particular  case, 
plaintifTs  counsel  should  have  objected  there- 
to at  the  time. 

In  Cella  v.  Schnalrs,  42  Mo.  App.  316,  thia 
court  held  that  by  acknowledging  service  of 
an  unsigned  notice,  without  insisting  np<» 
the  signature,  appellee's  counsel  waived  the 
right  to  question  the  notice  on  this  ground. 
As  stated  in  the  opinion  in  that  case,  the  sig- 
nature of  the  appellant  or  bis  attorney  Is  au 
essential  requisite  to  the  ralldlty  of  the  no- 
tice (and  see  Igo  v.  Bradford,  supra);  and  If 
such  a  requirement  is  waived  by  acceptance 
of  service,  surely  respondent's  counsel,  by  tbe 
indorsement,  supra,  ought  to  be  held  to  have 
waived  the  defects  of  which  re8p<»ident  now 
seeks  to  avail  Itself  (and  in  this  oonnection 
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see,  also,  Holschen  CXmI  Co.  v.  Railway  Ck>., 
snpra). 

In  Stnder  t.  Federle,  67  Mo,  A]h>.  634,  re- 
ferred to  In  tbe  majority  opinion,  the  notice 
was  aenred  oat  of  time,  and  the  opinion  there- 
in merely  holds  that,  the  acceptance  of  serv- 
ice "was  not  a  waiver  of  time  of  service," 
distinguishing  the  Holschen  and  G6lla  cases, 
supra. 

For  my  part  I  am  nnwilUng  to  sanction  a 
doctrine  whlc^  will  permit  a  litigant  or  his 
counsel,  after  having  accepted  service  of  a 
notice  such  as  that  here  Involved,  to  take  ad- 
vantage of  mere  formal  defects  or  Inaccn- 
rades  ther^n.  G^o  thus  lie  In  ambush  for 
one's  adversary  la  a  practice  which  had  no 
proper  place  In  a  Judicial  proceeding,  and 
one  nniversally  condemned. 

I  am '  of  the  opinion  that  the  Judgment 
shonid  be  reversed  and  the  cause  remanded. 
And  as  I  deem  the  decision  of  the  court  here- 
in to  be  contrary  to  the  decision  of  the 
Springfield  Court  of  Appeals  in  Swift  &  Co. 
V.  Baldwin,  supra,  185  8.  W..551,  and  to  the 
decision  of  this  court  in  Cella  v.  'Schnalra, 
supra,  as  well,  I  ask  that  the  case  be  certi- 
fied to  the  Sunreme  Court  for  final  deter- 
mination. 


In  re  MATS'  ESTATE. 

BENSON  v.  BROWNE  et  al. 

(No.  14632.) 

(St.  Ikkus  Court  of  Appeals.    Missouri.    Argued 

and  Submitted  June  7,  1917.     Opinion 

FUed  July  8,  1»17.) 

1.  WiujB  «s»466,  531(4)  — CoNSTBtrcTioN  — 
"Between"— "Among"  —  "Bquai-lt  to  b« 
Divided." 

Where  testator  gave  the  residue  of  his  es- 
tate in  trust  to  three  sisters  for  life,  and  at 
their  death  "to  be  divided  equally  between  the 
children  of  certain  persons  named,  the  word 
"between"  meant  "among,"  and  the  legacy  was 
to  be  distributed  per  capita,  and  not  per  stirpes, 
there  being  nothing  in  the  context  of  the  will 
indicating  a  different  intention,  in  accordance 
with  the  coounon-law  rule  of  construction  of 
the  words  "equally  to  be  divided"  or  equivalent 
terms  as  used  in  a  will  to  designate  equal  divi- 
moa  per  capita,  regardless  of  ue  degree  of  re- 
Iati4»8hip  at  the  devisees  and  whether  or  not 
they  are  strangers  in  blood  to  the  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  (Dent 
Dig.  H  986.  1150. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Among;  Between; 
Equally  Divided.] 

2.  Wilis  €=»494—CoN6TBucTioN— Children. 

Where  a  will  gave  the  interest  in  remainder 
in  a  bequest  to  the  "children  of  M.  V.  B.,  J. 
M.  B.  and  the  four  chUdren  of  W.  J.  M.,  H., 
v.,  J.,  v.,"  the  word  "children"  as  designating 
those  of  M.  V.  B.  is  not  intended  to  apply  to 
the  children  of  J.  M.  B.,  and  J.  M.  B.,  being 
alive,  is  the  beneficiary,  and  not  his  child  or  chil- 
dren, although  in  event  of  his  decease  bis  child 
or  children  should  take  as  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  8  1060.] 


3.  Trusts  4=i>282— Distribittion— Nboesbabt 
Fabties. 

In  a  proceeding  bv  a  trustee  under  a  will 
for  an  order  of  distribution  among  the  proper 
parties,  the  fact  that  one  of  the  beneficiaries 
was  not  a  party  in  his  own  right,  but  appeared 
as  curator  for  his  child,  was  immaterial,  and 
the  order  will  be.  made  according  to  the  terms 
ol_  the  will,  and  not  as  the  parties  may  have 
mistakenly  assumed. 

[Ed.  Note.— For  other  cases,  see  l^rusts,  CvaU 
Dig.  i  402.)  ^^ 

4.  Trusts  «=»282— Proceeding  fob   Distri- 
bution—Dutt  OF  Trustee. 

In  a  proceeding  by  trustee  under  a  will  for 
order  of  distribution,  if  a  person  adjudged  to 
be  beneficiary  should  not  choose  to  claim  and 
receipt  for  his  share,  it  would  be  the  duty  of 
the  trustee  to  hold  that  share  until  the  proper 
daimant  appeara 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  402.] 

6.  Trusts  «s»316(2)— Coumissior   of  Tbus- 

TEB — ^Interest. 
The  amount  of  commission  to  be  allowed  a 
trustee  under  a  will  will  depend  on  the  amount 
of  the  interest  earned  on  the  funds  out  of  which 
alone  a  commission  can  be  paid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  if  4SC-469.] 

Appeal  from  Circolt  C^urt,  Marlon  Coun- 
ty; Wm.  T.  Bagland,  Judge. 

Report  and  settlement  of  Joseph  J.  Bensoq 
of  funds  in  his  hands  as  trustee,  upder 
the  will  of  John  Mays  deceased,  opposed 
by  Margaret  B.  Browne  and  others.  From 
the  decree  J.  M.  Benson  curator  of  Mays 
Benson,  appeals.'  Reversed  and  remanded, 
^with  directions  to  proceed  in  accordance  with 
opinion. 

Ben  F.  Olahn,  of  Palmyra,  for  appellant. 
H.  Clay  Heather,  Berryman  Henwood.  and 
Charles  T.  Bays,  all  of  Hannibal,  for  ie> 
qiondents.  .  . 


REYNOLDS,  P.  J.  One  John  Mays,  refer- 
red to  In  the  abstract  as  Colonel  Mays,  had 
been  married  three  times.  Of  his  first  mar* 
riage  Ae  had  one  child,  a  son,  William  J. 
Mays,  and  of  his  second  marriage  he  had 
two  children,  daughters,  namely,  Martha  V. 
Brown  and  Ellen  Benson.  Ellen  Benson  was 
the  wife  of  Joseph  J.  Benson,  and  they  had  a 
son  named  John  M.  Benson,  who  married 
and  had  one  child,  a  son  named  Mays  Bensoh. 
Colonel  Mays  married  a  third  time,  his  last 
wife  being  Mary  C.  Smith.  There  was  no 
issue  of  this  marriage  and  Colonel  Mays  died 
some  time  before  the  death  of  his  third  wife, 
Mary  C.  Mays.  Mrs.  Mary  O.  Mays  was  the 
stepmother  of  Martha  V.  Brown,  Ellen  Ben- 
son, the  mother  ot  John  M.  Benson,  and  of 
William  J.  Mays. 

A  considerable  fund  came  to  this  last  wife 
on  the  death  of  her  husband,  which  was  of 
her  estate  at  the  time  of  her  death.  She  died 
testate.  After  providing  for  payment  of  fu- 
neral expenses  and  debts,  her  will  proceeds: 
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"First,  i  give  and  bequeath  to  Mount  Olivet 
Cemetery  four  hundred  dollars,  I  do  hereby  ap- 
point John  M.  Benson  trustee  of  the  said  money 
to  be  held  and  used  the  interest  to  be  applied  to 
keeping  the  cemeterr  clean  and  the  fencing  in 
repair  the  residue  of  my  estate  consisting  of 
money  alone  shall  be  kept  at  interest  sepured 
by  landed  estate  the  interest  to  be  given  to  my 
fliree  sisters  gusan,  Felicia  and  Margaret  Smith 
to  be  used  by  them  for  their  benefit  alone  dur^ 
ing  their  natural  lives  at  their  deaths  I  will 
the  principle  shall  be  divided  equally  between 
the  children  of  Martha  V.  Brown,  John  M.  Ben- 
son and  the  four  children  of  William  J.  Mays, 
llomer,  Virginia,  John,  Violet. 

"I  give  to  my  stepdaughter  Ellen  Benson  all 
the  tmngs  I  left  in  her  care  to  my  stepdaughter 
Marth  V.  Brown  I  give  her  father's  portrait 
done  in  crayon  and  my  glass  globe  and  the  flow- 
era  therein. 

"I  here  subscribe  my  name  and  affix  my  seal. 

It  is  said  that  this  will  was  written  by 
Mrs.  Mays  herself,  altbongh  her  signature  to 
It  Is  by  mark  and  witnessed,  and  it  was  duly 
probated. 

The  three  sisters  al  the  testatrix,  Susan, 
Felicia  and  Margaret,  died  after  the  death 
ot  the  testatrix  and  no  trustee  having  been 
named  to  take  over  the  fund  on  their  death, 
Joseph  J.  Benson,  referred  to  as  Judge  Ben- 
son, was  appointed  trustee  of  the  fund.  He 
appeared  In  the  circuit  court  of  Marion  Coun- 
ty and  made  his  report  and  settlement  of  the 
fund  in  his  hands  as  trustee,  reporting  that 
the  principal  and  Interest  In  his  hands,  up  to 
May  8th,  1914,  amounted  to  $5,003.69.  He 
claimed  credit  on  this  for  expenditures  and 
comtalsslons  in  the  sum  of  $201.37,  leaving  a 
balance  for  distribution  as  of  date  May  8th, 
1914,  of  $4,713.32.  Stating  In  his  application 
that  the  three  sisters  of  Mary  C.  Mays  are 
now  dead  and  tbajt  by  the  terms  of  the  will, 
that  happening,  tne  principal  Is  ordered  by 
tlie  testatrix  to  be  divided  equally  between 
the  children  of  Martha  V.  Brown,  John  M. 
Benson  and  the  four  children  of  William  J. 
MayA,  naming  them,  and  attaching  a  copy 
of  the  will,  the  trustee  asks  the  court 
to  make  an  order  for  distribution  of  the  fund 
in  accordance  with  the  provisions  of  the  will. 
.All  the  beneficiaries  but  John  M.  Benson 
excepted  to  the  allowance  of  a  commission  of 
6  per  cent,  on  $5,000,  claimed  by  the  trustee, 
averring  that  It  was  exorbitant  and  that  the 
trustee  In  previous  settlements,  had  been 
credited  with  and  paid  bis  full  commission, 
they  claiming  that  the  commissions  were  pay- 
able solely  out  of  the  income  of  the  fund  and 
In  no  event  chargeable  against  the  principal. 
These  same  legatees  also,  filed .  a  motion  for 
distribution,  claiming  that  they  and  Mays 
Benson,  son  and  only  child  of  John  M.  Ben- 
son, are  entitled  In  equal  shares  and  propor- 
tion to  the  trust  fund,  that  Is  to  say,  an  un- 
divided one-eleventh  each,  and  they  prayed 
for  an  order  for  distribution  of  the  trust  fund 
accordingly.  John  M.  Benson,  as  curator  of 
the  estate  of  his  minor  son.  Mays  Benson, 
contesting  this,  claimed  that  the  fund  was 
to  be  distributed  i>er  stirx)eB,  that  Is  to  say, 
one-third  to  the  children  or  descendants  of 


Martha  V.  Brown,  one-third  to  Mays  Benson. 
child  of  John  M.  Benson,  and  one-third  to 
the  four  children  named  of  William  J.  Mays. 

At  a  trial  before  the  court  the  court  held 
that  the  fund  was  to  be  divided  per  capita 
among  the  children  of  Martha  V.  Brown. 
naming  them.  Mays  Benson,  the  son  and  only 
child  of  John  M.  Benson,  and  the  four  chil- 
dren of  William  J.  Mays  named,  one-eleventh 
to  each,  and  It  adjudged  and  decreed  that  the 
trustee's  final  settlement  be  restated  so  that 
he  be  charged  with  the  sum  of  $5,003.69 :  that 
he  pay  the  costs  herein  taxed,  of  $5.35,  and 
retain  $40  with  which  to  pay  estimated  taxes 
for  1914  and  retain  as  his  commission  "the 
overplus.  If  any,  over  and  above  the  amount 
of  said  capital  fund  of  $4,789.44;"  and  the 
court  thereupon  directed  the  trustee  to  dis- 
trloute  to  each  of  the  parties  as  above  the 
sum  of  $435.40,  with  Interest  on  those  sums 
from  the  date  of  the  decree  at  the  rate  of  6 
per  cent  per  annum  until  paid.  To  this  John 
M.  Benson,  as  curator  of  the  estate  of  bis  son 
Mays  Benson,  excepting,  filed  a  motion  for 
new  trial'  as  well  as  in  arrest  of  Judgment 
These  being  overruled  he  bas  duly  appealed 
to  this  court. 

[1]  We  think  that  the  conclusion  arrived 
at  by  the  learned  trial  Judge,  that  the  legacy 
here  Involved  was  to  be  distributed  per  capita 
and  not  per  stirpes,  is  correct 

An  accepted  authority,  Jarman  on  Wills, 
VOL  2,  I  12,  a  30,  'p.  1051  (6  Am.  Ed.)  says: 

"Where  a  gift  is  to  the  diildren  of  severd 
peraoDB,  whether  it  be  to  the  children  of  A.  and 
B.,  or  to  the  diildren  of  A.  and  the  children  ot 
B.,  they  take  per  capita,  not  per  stirpes.  Tbe 
same  rule  applies,  where  a  devise  or  bequest  is 
made  to  a  person  and  the  children  of  another 
person;  or  to  a  person  described  as  atandiog 
in  a  certain  relation  to  the  testator,  and  the 
children  of  another  person  standing  in  the  same 
relation  as  to  'my  son  A.  and  the  children  o( 
my  son  B.' ;  in  which  case  A.  takes  only  a  share 
equal  to  that  of  one  of  the  children  of  B.,  thoniA 
it  may  be  conjectured  that  the  testator  had  a 
distribution  according  to  the  statute  in  his  view. 
So  if  the  gift  be  to  A.  and  B.  and  their  chil- 
dren, or  to  a  class  and  their  children,  every  in- 
dividual coming  within  the  terms  of  the  descrip- 
tion, as  well  children  as  parents,  will  take  aa 
Sual  proportion  of  the  fund ;  that  is,  the  dis- 
bution  will  be  made  per  capita." 

The  same  learned  author  says,  however, 
that  this  mode  of  construction  will  yield  to 
a  very  faint  glimpse  of  a  dlCTerent  intention 
In  the  context,  and  we  may  say  with  refer 
ence  to  the  case  at  bar,  that  we  find  nothing 
in  the  context  of  the  will  which  in  any  way 
tends  to  indicate  a  diCterent  Intention. 

Our  Supreme  Court,  In  Kecords  v.  Fields, 
155  Mo.  314,  65  S.  W.  1021,  with  a  will  be- 
fore it  providing  that  the  balance  of  the  tes- 
tator's property  be  "equally  divided  between 
the  heirs  of  WUllant  and  James,  deceased," 
both  of  them  brothers  of  the  testator  and  de- 
ceased at  the  date  of  the  will,  held  that  the 
heirs  of  William  take  one-half  and  the  heirs  of 
the  other  brother,  James,  one-half ;  and  that 
the  children  and  grandchildren  of  WilUam 
share  equally,  each  taking  per  capita.    In  a 
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very  learned  discussion,  Judge  Gantt,  who 
wrote  the  opinion,  says  (155  Mo.  loc.  cit.  321, 66 
S.  W.  1022),  that  the  crucial  test  of  the  case 
lies  in  the  determination  of  whether  the  tes- 
tator Intended  to  make  two  classes  of  these 
heirs  or  children.    He  then  says: 

"What  is,  first,  the  ordinary  and  usual  mean- 
ing of  the  words  'between  the  heirs  of  James 
and  the  heirs  of  William?'  Unquestionably  It 
conveys  the  thought  of  two  parts,  a  distribution 
with  reference  to  two  parts,  one  part  to  heirs 
of  James,  the  other  part  to  heirs  of  William. 
Not  only  is  this  the  natural  and  ordinary  mean- 
ing of  the  words,  'equally  divided  between  the 
heirs  of  William  Fields  and  the  heirs  of  James 
Fields,'  but  this  is  also  the  true  etymological 
significance  of  the  word  'between.'  " 

The  learned  Judge  concludes  that  when  the 
word  "between"  Is  used  It  Is  literally  applica- 
ble to  two  objects  only,  but  that  It  may  be 
and  commonly  Is  used  for  more  than  two 
when  they  are  spoken  of  distributlvely  and 
that  when  more  than  two  persons  are  spoken 
of  collectively  or  Individually  the  proper 
word  to  use  Is  "among,"  and  he  concludes 
that  using  the  word  "betweeu,"  in  Its  proper 
and  correct  sense,  the  phrase  "equally  divid- 
ed between  the  heirs  of  WBUam  Melds  and 
James  Fields,  deceased,"  should  be  construed 
as  equally  divided  Into  two  parts,  one  to  the 
hdrs  of  James,  one  to  the  heirs  of  William, 
"If  the  other  words  of  the  will,"  says  Judge 
Gantt,  "showed  that  the  testator  used  It  as 
synonymous  with  'among,'  It  may  be  held  to 
Indicate  an  intention  to  divide  the  residue 
among  the  children  of  both  per  capita,"  and 
the  conclusion  Is  that  the  word  "between,"  as 
used  In  that  will,  was  not  Intended  to  be 
used  In  the  sense  of  "among." 

In  Mclntlre  v.  Mclntire,  192  U.  S.  116,  24 
Sup.  Ct.  196,  48  li.  Ed.  369,  the  Supreme 
Court  of  the  TJnIted  States,  construing  the 
meaning  of  the  word  "between,"  says  that: 
That  word,  "if  accurately  used,  imports  that 
more  than  two  persons  or  groups  are  set  against 
each  other  (citing,  among  other  authorities.  Rec- 
ords V.  Fields,  supra),  and  those  groups  are  ear- 
marked and  shown  to  be  regarded  as  groups  by 
naming  the  parents  from  which  respectively  they 
come.  The  equality  of  division  is  an  equality 
between  the  groups.  •  ♦  *  But  the  court  is 
of  opinion  that  the  general  rule  of  construction 
must  prevail  according  to  which,  in  the  case  of 
a  gift  to  the  children  of  several  persons  describ- 
ed as  standing  in  a  certain  relation  to  the  testa- 
tor, the  objects  of  the  gilt  take  per  capita  and 
not  per  stirpes." 

The  court  then  refers  to  what  would  be  the 
rule  under  the  statute  of  descents  and  dis- 
tributions. We  need  not  consider  that  statute 
here,  for  in  no  event.  In  the  light  of  this  will, 
would  this  fund  fall  under  our  statute  con- 
cerning descents  and  distributions.  None  of 
these  parties  named  as  beneficiaries  in  the 
will  are.  within  the  line  of  descent  as  point- 
ed out  by  our  statute.  If  the  testatrix  had 
died  Intestate  her  estate  would  have  gone  In 
an  entirely  different  direction — to  her  collat- 
erals, she  having  no  lineal  heirs  or  descend- 
ants and  then  the  statute  would  have  to  be 
considered. 

In  Scott's  Estate  (Owln's  Appeal),  163  Pa. 
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166,  loc.  dt  168,  29  At!  877,  the  third  clause 
of  the  will  In  question  reads: 

"Should  my  beloved  niece  Miss  Jessie  A. 
Barnes  die  without  issue,  then  in  that  case  I 
will  and  devise  the  remainder  of  my  estate  after 
her  decease  without  issue  as  aforesaid,  to  be 
divided  among  my  nephews  and  nieces,  to-wit: 
the  legal  heirs  of  Mrs.  Lily  A.  Gwin,  the  heirs 
of  my  deceased  brother  James  A.  Scott,  and  the 
lawful  heirs  of  my  beloved  brother  John  W. 
Scott,  and  Anna  B.  Stuckey,  each  to  take  share 
and  share  alike." 

The  trial  court  held  that  this  wUl  provided 
for  a  distribution  per  stirpes.  The  Supreme 
Court  of  Pennsylvania,  however,  did  not 
agree  to  this  and  held  that  whether  the  tech- 
nlcal  rules  of  construction  are  to  be  applied  to 
this  residuary  clause  or  It  Is  to  be  given  the 
plain  meaning  which  the  words  import  and 
its  grammatical  construction  would  demand, 
the  result  would  be  the  same,  Mr.  Justice 
Fell,  who  delivered  the  opinion  of  the  court, 
saying  dJe.  169): 

"When  there  is  a  testamentary  gift  to  one  per- 
son, and  to  the  children  of  another  person  who 
stand  in  the  same  relation  to  the  testator,  the 
donees  take  per  capita.  This  rule  under  the 
English  authorities  yields  to  slight  indications 
of  a  ccmtrary  intent;  and  in  Pennsylvania  the 
contrary  intent  is  Inferred  where  under  the  in- 
testate laws,  which  are  always  resorted  to  in 
cases  of  doubtful  interpretation,  the  distribution 
would  be  made  per  stirpes,  as  in  the  case  of  a 
gift  to  a  son  mr  brother  of  the  testator  and  to 
the  children  or  heirs  of  a  deceased  son  or  broth- 
er. Where,  however,  the  gift  is  to  persons  or 
classes  of  persons  who  stand  in  the  same  re- 
lation to  the  testator,  the  analogy  furnished  by 
the  intestate  laws  indicates  a  division  per  capita, 
for  in  such  cases,  under  section  14  of  the  Act 
of  April  8,  1883,  and  section  1  of  the  Act  of 
June  30,  1885,  persons  so  standing,  'if  there  be 
more  than  one,  shall  take  in  equal  shares.'  " 

Here  the  objects  of  the  testatrix's  bounty 
are  children  of  ber  stepchildren  and  not  of 
her  blood.  As  before  said,  the  statute  of  dis- 
tribution la  of  no  effect,  and  as  we  under- 
stand these  decisions  both  of  the  Supreme 
Court  of  the  United  States  and  of  Pennsyl- 
vania, as  well  as  of  our  own  Supreme  Court, 
supra,  state  the  common  law  rule  prevailing 
throughout  this  country,  to  the  effect  that 
the  settled  legal  construction  of  the  words 
"equally  to  be  divided,"  or  equivalent  terms, 
when  used  In  a  will  are  to  cause  an  equal 
division  of  the  property  per  capita  and  not 
per  stirpes,  whether  the  devisees  be  children 
and  grandchildren,  brothers  or  sisters,  or 
nieces  and  nephews,  or  strangers  In  blood  to 
the  testator. 

[2-4]  Our  conclusion,  therefore,  la  that  the 
word  "between,"  as  used  In  this  will,  means 
"among,"  and  It  follows  that  the  learned 
trial  court  was  right  In  holding  that  this 
win  provides  for  a  distribution  per  capita 
and  not  per  stirpes  between  the  parties.  But 
that  decision  cannot  stand  In  awarding  a 
share  to  Mays  Benson,  only  child  of  John  M. 
Benson.  As  we  Interpret  this  will,  the  ben- 
eficiary Included  In  it  is  John  M.  Benson  him- 
self, he  being  alive,  and  not  his  child  or  chil- 
dren. Hence  his  only  child.  Mays  Benson, 
now  has  no  Interest  The  word  "children," 
as  designating  those  of  Martha  Y.  Brown, 
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Is  not  intended  to  apply  to  the  children  of 
John  M.  Benson.  Grammatically  construed, 
it  does  not  so  read.  Following,  as  the  will 
reads  and  Is  punctuated,  the  name  of  Martha 
V.  Brown,  Is  a  comma  and  then  John  M.  Ben- 
son is  named.  We  hold  that  the  word  "chil- 
dren" does  not  refer  to  the  children  of  John 
M.  Benson.  Such  a  construction  would  not  be 
in  harmony  with  the  whole  will.  The  testatrix 
was  providing  for  the  children  of  her  stepchil- 
dren, and  John  M.  Benson  is  the  only  son  of 
her  stepdaughter,  Mrs.  Ellen  Benson.  If  John 
M.  Benson  was  dead  his  child  or  children 
would  take  as  his  heirs.  But  be  is  alive. 
That  being  so,  his  son,  Mays  Benson,  who  ap- 
pears to  be  now  his  only  child,  does  not  now 
take ;  is  not  Included  within  this  bequest.  The 
fact  that  John  M.  Benson  is  not  a  party  to  this 
proceeding  in  his  own  right,  is  not  now  ma- 
terial. This  Is  a  proceeding  Instituted  by  the 
trustee  for  an  order  of  distributian  among 
the  proper  parties  and  that  order  is  to  be 
made  according  to  the  terms  of  the  will  and 
not  as  the  parties  may  have  mistakenly  as- 
sumed. One  share  should  be  adjudged  to 
him;  it  he  does  not  choose  to  claim  it  and 
receipt  tor  it,  that  is  his  matter.  The  trus- 
tee would  then  simply  hold  that  share  until 
the  proper  claimant  appears.  What  we  say 
now  is,  that  Mays  Benson,  the  son  and  now 
the  only  child  of  John  M.  Benson,  his  father 
alive,  is  not  a  party  to  whom  a  distributive 
share  of  this  estate  is  to  be  given. 

[S]  The  decree  of  the  circuit  court  names 
a  specific  amount  as  to  be  distributed  to  the 
several  parties.  As  this  is  based  on  the 
amount  of  the  fund  at  the  time  of  the  de- 
cree and  as  this  amount  has  Increased  by 
the  accumulation  of  interest,  those  amounts 
are  necessarily  incorrect.  The  allowance 
which  that  court  made  to  the  trustee  for  ex- 
penses and  expenditures  and  its  action  In 
holding  that  the  distribution  was  to  be  made 
per  capita  and  not  per  stirpes,  is  affirmed. 
On  what  amount  the  commission  is  to  be  al- 
lowed will  depend  on  the  amount  of  the  in- 
terest earned  on  the  fund — out  of  which 
alone  a  commission  can  be  paid.  The  judg- 
ment of  the  circuit  court  is  accordingly  re- 
versed and  the  cause  remanded  with  direc- 
tions to  that  court  to  proceed  in  accordance 
with  this  (pinion. 

AliliEN  and  BECKER,  JJ.,  concur. 


W.  T.  RAWLEIGH  MiEDTOAL  CO.  y.  ABER-' 

NATHY  et  al.    (No.  14669.) 

(St  lionJs  Court  of  Appeals.  Missouri.  Sub- 
mitted on  Briefs  June  4,  1917.  Opinion 
Filed  July  3,  1917.  Rehearing  Denied  July 
17,  1917.) 

1.  Pleading    <S=>252(2)— Effect    of    B»ilino 

Amended  Petition. 
The  filing  of  an  amended  petition  is  in  ef- 
fect the  abandonment  of  the  first  petition. 

[Bkl.    Note. — For   other   cases,    see    Pleading, 
Cent  IMg.  §  737%.] 


2.  Afpkal  Ano  Ebbob  <t=»881  BSarroppEi.  to 
AiXKaz    Ebbob— Failube   to    Refile    An- 

SWCBS    TO    AHENDEO    PETITION — P1.EADINGS. 

Appellant  could  not  allege  error  on  defend- 
ant's failure  to  formally  refile  answer  to  amend- 
ed petition  where  bill  of  exceptions  and  rec- 
ord referred  to  "pleadings  filed  herein"  which 
had  "been  read  by  counsel  for  plaintiff  and  de- 
fendants," and  where  the  trial  proceeded  on  is- 
sues tendered  by  original  answer,  and  especially 
where  plaintiff  had  filed  a  motion  at  the  begin- 
ning of  the  case  for  "judgment  on  the  plead- 
ings," since  the  pleadings  included  the  petition, 
answers,  and  reply. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.   fi   3612-361&] 

3.  Tbiai,  «=>253(1)— Instbuction  Ionorino 
Defense. 

It  is  erroneous  to  give  an  instruction  pur- 
porting to  cover  the  whole  case,  but  omitting 
reference  to  the  defense. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oait 
Dig.  {§  613,  614.] 

4.  GUABANTT  $=»63C1)— DlSCHABQB  OF  GUAB- 

ANTOBS— Alteration    or    Pbincifai.   Cor- 

TBACT. 

If  letters,  etc.,  varied  the  contract  between 
the  principal  and  the  creditor,  the  latter  cannot 
hold  the  guarantors  responsible  on  their  con- 
tract. 

(Ed.  Note. — For  other  cases,  see  Goarantr, 
Cent  Dig.  §!  64,  66.] 

5.  GlTABANTT  9=366— DlBCHABOK   OF  GUARAN- 

TOB— Act  of  Ckeditob. 
If  the  creditor's  act  prevented  the  principal 
from  complying  Svith  the  contract  between  them, 
the  creditor  cannot  hold  the  guarantors  respon- 
sible on  their  contract 

[Bjd.  Note. — ^For  other  cases,  see  Ouaran^, 
Cent  Dig.  i  76.] 

6.  Appeai.  AND  EbBOB  ®=>854(6) — Habicless 
Ebbob  —  New  Tbial  —  Veboict  Aoainst 
Weight  of  Evidence. 

Where  it  is  found  on  appeal  that  the  verdict 
was  against  the  weight  of  the  evidence,  the 
trial  court's  action  in  granting  a  new  trial  must 
be  sustained  regardless  of  insufficiency  of  other 
errors. 

[Bid.  Note. — For  other  cases,  see  Apiieal  and 
Error,  Gent  Dig.  U  3423,  3424.] 

Appeal  from  Circuit  Court,  Perry  County; 
Peter  H.  Hack,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  W.  T.  Rawlelgh  Medical 
Company  against  B.  F.  Abemathy  and  oth- 
ers. Verdict  for  plaintiff,  motion  by  defend- 
ants for  new  trial  sustained,  and  plaintiff 
appeals.    Affirmed,  and  cause  remanded. 

Edward  Robb,  of  PerryvUIe,  for  atqidlaiit 
Klllian  8c  Bond,  of  PerryvUle,  for  reBpooA- 
ents. 

KETNOLDS,  P.  J.  This  Is  an  action  on  a 
contract  between  plaintiff  and  one  B.  F.  Abo-- 
nathy,  the  other  defendants  being  his  guaran- 
tors. Briefly,  the  contract  purports  to  be  cue 
of  purchase  and  sale,  Abemathy  agreeing  to 
purchase  from  time  to  time  certain  medical 
proprietary  articles  manufactured  and  put  on 
the  market  by  plaintiff  with  the  idea  of  a  re- 
sale. Plaintiff  claims  that  as  the  result  of 
their  dealings  Abemathy  owes  it  a  tialanoe  of 
|1336.40.  Averring  that  the  account  had  beeo 
presented  to  Abemathy  prior  to  May  24tli. 


«s»For  otber  case*  tee  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digeets  and  Indaxai 


Digitized  by 


Google 


MoO 


W.  T.  BAWIiBIOH  MEDICAIi  00.  v.  ABBENATHT 


1043 


1913,  and  tliat  be  bad  failed  to  pay  it  and 
averring  tbat  on  tbat  date  plaintiff  had  de- 
manded payment  ot  tbe  amount  from  tbe 
goarantorB,  and  of  tbe.  executor  of  one  of 
tbem  who  had  died,  Judgment  is  demanded 
for  the  amount  against  all  of  the  defendants. 
Abemathy  appears  to .  have  answered   tbe 
original  petition,  but  tbe  cause  was  subse- 
quently dismissed  as  to  him.    The/ other  de- 
fendants, guarantors,  answered  tbe  original 
petition,    averring    tbat    their    codefendant 
Abemathy  had  submitted  to  them  a  contract 
signed 'by  blm,  which  was  to  the  effect  that 
Abemathy  was  to  buy  medicines  and  other 
goods  manufactured  by  plaintiff  from  plain- 
tiff on  credit  and  at  wholesale  prices  to  sell 
again  to  consumers,  he  paying  therefor  in  in- 
stallments and  rendering  stated  accounts  with 
remittances  of  one-taaU  of  all  moneys  re- 
ceived from  such  sales  until  his  account  with 
tbe  company  was  paid.    Admitting  that  they 
bad   signed   the   contract  guaranteeing   tbe 
faithful  performance  of  it  by  Abemathy,  and 
that  it  contained  a  clause  stating  that  it  was' 
subject  to  tbe  approval  of  plaintiff,  they  aver 
that  at  the  time  it  was  presented  to  these 
defendants  It  had  not  been  signed  by  plaintiff 
and  that  It  had  been  prepared  by  plaintiff; 
that  at  the  date  of  the  contract,  to-wlt,  June 
11th,  1911,  Abemathy  and  these  defendants 
were  all  residents  of  the  county  of  Perry  In 
this  state;    that  Abemathy  continued  to  re- 
side in  tbat  county  until  about  April  30th, 
1912,  and  tbat  at  no  time  between  the  date 
of  the  contract  and  April  30th,  1912,  did  he 
buy  or  sell  any  goods  manufactured  by  plain- 
tiff but  that  afterwards,  on  or  about  May  1st, 
1912,  Abemathy  removed  to  the  state  of  Ten- 
nessee, several  hundred  miles  distant  from 
Perry  county,  and  that  all  the  medicines  and 
other  goods  sent  by  plaintiff  to  Abemathy 
were  shipped  to  Mm  in  tbe  state  of  Tennessee 
after  the  first  of  Moy,  1912 ;    that  these  de- 
fendants  were  aever  notified  of  tbe  approval 
and  acceptance  of  the  contract  by  plaintiff 
and  had  no  notice  or  Imowledge  of  the  sale 
and    shipment  of  the  goods  thereunder  to 
Abemathy  in  the  state  of  Tennessee,  where- 
fore these  defendants  ever  that  they  are  not 
liable  oa  tbe  alleged  guarantee. 

For  further  answer  the  defendant  guaran- 
tors aver  that  plaintiff  varied  the  contract  as 
signed  by  them  as  guarantors;    that  by  the 
terms  of  their  contract  plaintiff  was  to  sell 
tbe  goods  on  credit  to  Abemathy  and  Aber^ 
natby  was  to  seU  the  same  to  consumers,  but 
tbat   tbe  plaintiff,  wholly  disregarding  the 
contract,  did  not  permit  Abemathy  to  use  his 
own   Judgment  In  selling  goods  nor  permit 
blm    to  sell  for  cash,   but  by   instructions, 
conunands  and  threats  compelled  him  to  sell 
tbem  on  credit  to  all  persons,  to  give  large 
<iuantltles  away  in  free  trials,  and  to  deposit 
£OodB  for  trial  with  every  housekeeper  who 
■would  permit  him  to  do  so;   that  Instead  of 
^l;eniathy  being  the  purchaser  of  the  goods 
tronx  plaintiff  for  resale,  as  the  contract  In 
terms  provided,  Abemathy  was  constituted 


by  Dlalqtiff  its  a^ent  for  tbe  sale  of  goods 
and  was  treated,  commanded  and  ordered  by 
plaintiff,  as  its  agent,  la  all  matters  pertain- 
ing to  tbe  sale  and  other  disposition  of  the 
goods ;  that  plaintiff  warned  Abemathy  that 
it  was  holding  him  responsible  for  carrying 
on  Its  work  according  to  ita  instractlons  and, 
among  other  instmctlons  of  like  character. 
Instructed  Abemathy  to  furnish  goods  and 
credit  to  all  farmers  and  householders,  and 
that  if  he  did  not  extend  credit  liberally,  be 
would  not  only  lose  money  by  bis  too  con- 
servative policy,  but  would  lose  his  jwsitlon 
with  plaintiff ;  tbat  Abemathy  was  guided  by 
these  instructions  in  his  work  for  plaintiff 
and  faithfully  followed  tbem  out,  and  what- 
ever loss  plaintiff  has  suffered  In  or  through 
Abemathy,  was  a  loss  occasioned  by  plaintiff 
and  for  which  these  defendants  are  not  Liable. 

There  was  a  reply  filed  to  this,  denying  the 
allegations  generally  and  setting  up  tbat  by 
tbe  contract  of  guarantee,  defendants  bad 
expressly  waived  acceptance  of  all  notice  of 
acceptance,  etc.,  and  denies  that  plaintiff  had 
varied  the  contract  as  signed  by  defendants 
as  guarantors,  or  tbe  contract  as  signed  by 
tbe  defendant  Abernathy  as  principal,  and 
denies  that  Abemathy  was  ever  made  the 
agent  or  treated  as  the  agent  of  plaintiff  in 
the  sale  of  plaintiff's  goods,  and  avers  tbat 
tbe  only  advice  and  instructions  given  Aber- 
nathy in  regaed  to  tbe  sale  of  tbe  goods  was 
under  and  in  pursuance  of  tbe  written  con- 
tract between  plaintiff  and  defendant 

When  the  case  came  to  trial  on  these  plead- 
ings, defendants  objected  to  the  Introduction 
of  any  testimony,  as  appears  by  the  abstract 
on  tbe  ground  that  plaintiff  had  failed  to  file 
with  tbe  petition  a  statement  of  the  account 
sued  on.  llils  beiiig  sustained,  plaintiff  took 
leave  to  file  an  amended  petition,  which  it 
did  during  vacation.  The  only  material 
amendment,  as  It  is  stated,  being  attaching 
the  Itemized  statement  of  accoimt 

Comparing  the  original  with  tbe  amended 
petition,  both  of  vbich  are  brought  up  by 
appellant  in  tbe  abstract,  this  statement  is 
substantially  correct.  The  only  amendment 
apart  from  this,  appears  to  be  that  Abemathy 
was  not  named  as  a  defendant  and  tbe 
amount  demanded  is  changed  from  $348.25  to 
$336.40.  The  other  changes  are  merely  verbal 
(jnd  in  no  respect  changes  tbe  issue  tendered 
by  the  original  petition.  It  appears  that  none 
of  the  defendants  refiled  their  answers,  but 
tbe  blU  of  exceptions,  as  set  out  in  the  ab- 
stract prepared  by  appellant  after  giving  tbe 
title  of  the  case  and  the  names  of  counsel 
appearing,  recites: 

"The  jury  having  been  selected,  called  and 
sworn  to  try  this  cause,  and  tbe  pleadings  filed 
herein  having  been  read  by  counsel  for  plaintiff 
and  defendants,  Mr.  Robb,  counsel  for  plain- 
tiff, thereupon  offered  the  following  motion 
for  judgment  on  the  ideadings  (caption  omit- 
ted): 

"  'Now  comes  the  plaintiff  and  moves  the 
court  for  judgment  on  the  pleadings.' 

"Which  said  motion  was  by  the  court  re- 
fused, to  .whleh  acticHi.of  tbe  court  counsel  for 
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plaintiff  theia  and  there  duly  objected  and  ex- 
cepted." 

Plaintiff,  introducing  the  contract  and  the 
account  and  evidence  tending  to  prove  that 
the  amount  suefd  for  had  been  admitted  by 
Abeimathy  as  due  by  him  to  the  plaintiff, 
rested.  Abematliy  testified  that  be  had'  been 
directed  by  plaintiff  to  enter  upon  the  busi- 
ness of  selling  the  goods  in  a  part  of  a  coun- 
ty tn  Tennessee,  about  300  miles  from  Pelrry 
County,  Missouri,  and  that  the  goods  were 
shipped  to  him  by  plaintiff  to  the  Tennessee 
county.  The  defendants,  guarantors,  in  sup- 
port of  their  defenses  plefaded.  Introduced 
and  read  in  evidence  extracts  from  a  book 
of  Instructions  which  Abernathy  testified  had 
be^i  given  to  him  by  plaintiff  at  the  time  of 
making  the  first  shipment  of  goods  to  him. 
Without  setting  out  these  instructions,  it  is 
sufflciebt  to  say  that  they  were  of  such  a 
character  as  made  it  a  question  of  fact  for 
the  jury  to  determine  whether,  after  making 
the  contract  sued  upon  and  in  which  defend- 
ants, other  than  Abernathy  were  guarantors, 
that  contract  had  been  so  changed  as  to  con- 
stitute Abernathy  not  a  purchaser  from 
plaintiff,  but  a  mere  selling  agent  for  It,  and 
that  plaintiff  had  treated  Abernathy,  not  as 
an  independent  purchaser  of  goods  from  It, 
but  as  Its  agent,  subject  to  its  directions  as 
to  the  manner  of  disposing  of  the  goods,  fail- 
ure to  observe  which  weref  grounds  for  dis- 
charge. In  short,  there  was  evidence  tend- 
ing to  support  the  defense  of  the  defendant 
guarantors,  as  pleaded. 

There  was  a  verdict  for  plaintiff  and 
against  all  the  defendants  in  the  sum  of 
$3.36.40  and  defendants  filed  a  motion  for 
new  trial  which,  after  assigning  error  in  the 
giving  of  Instructions  hereinafter  noted,  by 
the  court  of  Its  own  motion,  and  in  refuJsiug 
defendants'  instruction  for  a  verdict,  and  in 
refusing  other  instructions  asked  by  defend- 
ants, and  assigning  the  admission  of  Incom- 
petent evidence  and  the  exclusion  of  compe- 
tent and  relevant  evidence,  states  as  its 
ninth  ground  "because  the  verdict  of  the  Jury 
was  against  the!  weight  of  evidence." 

The  court  sustained  this  motion  for  a  new 
trial,  making  the  following  order  of  record: 

"Now,  the  motion  for  new  trial  of  this  cause 
hereinbefore  filed  by  the  defendants,  ig  by  the 
court  taken  up,  considered,  and  by  the  court 
sustained  for  the  reasons  in  said  motion  fully 
set  out,  and  a  new  trial  of  this  cause  is  hereby 
granted  by  the  court." 

Plaintiff  excepted  to  this  and  filed  Its  mo- 
tion for  a  new  trial  thereon  and  that  being 
overruled  has  appealed. 

[1 , 2]  As  to  the  point  made  that  no  an- 
swers had  been  filed  to  the  amended  petition, 
there  is  nothing  in  it.  It  is  true  that  the 
filing  of  an  amended  petition  is  the  abandon- 
ment of  the  first  but  where  as  here  distinctly 
appears,  both  by  the  bill  of  exceptions  and 
by  the  record,  that  thei  "pleadings  filed  here- 
in" have  "been  read  by  counsel  for  plaintiff 
and  defendants,"  and  it  is  beyond  controver- 


sy that  the  trial  proceeded  on  the  issue  ten- 
dered by  the  answer  of  the  guarantors  and 
<»  the  reply  to  that  answer  by  the  plaintiff, 
it  Is  idle  for  counsel  for  appellant  now  to 
claim  any  advantage  by  the  failure  to  for- 
mally reflle  those  answers.  Furtbermore, 
the  motion  which  counsel  for  plaintiff  made 
at  the  beginning  of  the)  case  "for  judgment 
on  the  pleadings,"  certainly  could  not  bave 
been  understood  by  the  court  to  raise  the 
point  that  answers  had  not  been  filed  to  the 
amended  petition.  "The  pleadings"  certainly 
included  the  petition,  answers  and  reply. 

[3]  The  court  of  its  own  motion  gave  sev- 
eral instructions  which  were  complained  of 
by  defendant  As  to  the  first,  without  re- 
peating it,  it  Is  suflScletot  to  say  that  while  it 
placed  the  claim  of  plaintiff  before  the  Juir 
and  purported  to  cover  the  whole  case,  it  en- 
tirely omitted  any  reference  to  the  defense 
Interposed  by  the  guarantors. 

[4]  Another  Instruction  given  by  the  court 
at  Its  own  Instance  was  to  the  effect  that  If 
the  jury  found  from  the  eividence  that  the 
contract  did  not  require  Al)emathy  to  follow 
any  instructions  or  advice  which  plaintiff 
might  give  him  as  to  the  best  method  ot  sell- 
ing goods,  then  the  fact,  if  they  fOimd  it  to 
be  a  fact,  that  Abernathy  received  from 
plaintiff  other  lettefrs,  bulletins,  booUets, 
eta,  as  to  the  best  methods  of  selling  the 
goods  and  products  to  consumers,  constitutes 
no  defense  to  plalntilTs  action  and  does  not 
relieve  him  of  liability  to  plaintiff  for  the 
purchase  price  thereof.  This  -is  incoirecL 
If  the  letters,  etc.,  varied  the  contract,  plain- 
tiff cannot  hold  the  guarantors. 

[S]  Another  instruction  given  by  the  court 
at  its  own  inst&nce  defined  a  sale  and  pur- 
chase, and  told  the  jury  that  If  It  found  from 
the  evidence  that  under  the  contract  off«^ 
in  evidence  and  guaranteed  by  the  defend- 
ants, that  Abernathy  was  to  buy  medicines 
and  other  articles  therein  mentioned  of 
plaintiff  on  credit  and  at  wholesale  prices  to 
sell  again  to  consumers  as  if  they  were  his 
own  property,  and  further  found  and  believ- 
ed from  the  evidence  that  the  plaintiff  pre- 
vented and  did  not  permit  AbcftTiathy  to  seD 
the)  goods  and  products  in  accordance  with  the 
provisions  of  the  contract  in  evidence,  ttam 
they  should  find  in  favor  of  the  defendants, 
guarantors,  naming  them.  This  Instruction 
does  present  the  guarantors'  d^enae  to  the 
jury  and  is  substantially  correct 

[6]  With  these  instructions,  particnlarly 
the  lust  one  given,  the  case  necessarily  turn- 
ed on  the  weight  of  the  evldefnce.  Whether 
the  verdict  was  against  that  was  within  the 
judgment  and  discretion  of  the  trial  ronrt. 
so  that  even  If  all  the  other  grounds  asslFmed 
for  a  new  trial  fall,  this  one,  namely,  that 
the  vesrdict  was  against  the  wel^t  of  the 
evidence,  being  sustained,  condndes  this 
case.  The  action  of  the  trial  court  In  grant- 
ing a  new  trial  on  this  ground  must  be  and 
is  suMalned. 
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Its  judgment  granting  a  new  trial,  is  at- 
Armed,  and  the  cause  remanded  for  such 
furthefr  proceedings  as  counsel  may  be  ad- 
vised. ^ 

ALLEN  and  BECKER,  JJ.,  concur. 


BOURLAND  et  al.  t.  CITY  OF  JAC3KS0N. 

(No.  14656.) 

(St  Ix>tti8  Conrt  of  Appeals.     Missouri.     Snb- 
mitted  on  Briefs  June  4,  1917.    Opinion- 
Filed  July  3,  191T.) 

EiONxnT  DoKAiN  9=>124— Ghanoe  or  Obade. 
A  person  purchasing  property  after  a  city  I 
passed  and  recorded  an  ordinance  dianging  an 
abutting  street  grade,  but  before  the  grade  was 
actually  changed,  cannot  recover  damages,  where 
the  work  was  carefully  done. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  B  832-^44.] 

Appeal  from  Circuit  Conrt,  Cape  Olrardean 
County;    Frank  Kelly,  Judge. 

"Not  to  be  officially  published." 

Action  by  Jane  Bourland  and  others 
against  the  City  of  Jackson.  Judgment  for 
plaintllTs,  and  defendant  appeals.  Reversed 
and  remanded. 

Albert  M.  Spradllng,  of  Cape  Olrardeau,  for 
appellant.  David  B.  Hays,  of  Jackson,  for 
respondents. 

REYNOLDS,  P.  J.  This  Is  an  action 
against  the  defendant  City  of  Jackson  to  re- 
cover damages  for  the  change  of  the  grade 
of  a  street  from  its  natural  grade  to  a  grade 
established  by  an  ordinance  of  the  city,  the 
ordinance  providing  for  the  change  from  the 
natural  to  the  new  grade,  that  being  the  first 
and  only  ordinance  establishing  any  grade  for 
the  street.  It  was  passed  and  approved  June 
Srd,  1907,  and  was  duly  of  record  in  the  city 
records.  Plaintiff  bought  her  property  No- 
vember 19th,  1910,  nearly  three  years  sub- 
sequent to  the  passing  of  the  ordinance.  This 
fact  appears  from  her  own  evidence. 

At  the  close  of  that  evidence  and  at  the 
close  of  the  case,  evidence  having  been  in- 
troduced pro  and  con  as  to  the  question  of 
damages,  the  defendant  asked  an  instruction 
to  the  effect  that  if  they  believed  from  the 
evidence  that  on  June  3rd,  1907,  the  city  of 
Jackson  had  passed  the  ordinance  in  evidence 
and  that  the  grading  and  macadamizing  com- 
plained of  on  the  street  was  performed  in  a 
workmanlike  manner  and  merely  made  the 
street  conform  to  the  established  grade  In 
front  of  plaintUTs  lot  and  that  the  ordi- 
nance establishing  the  grade  was  recorded  in 
the  public  records  of  the  city  and  that  the 
plaintiff  afterwards  purchased  the  property 
in  the  year  1910,  they  should  find  for  de- 
fendant.   This  was  refused. 

There  was  a  verdict  for  plaintiff  In  the 
sum  of  f  160,  from  which  defendant  has  ap- 
pealed. 


On  the  authority  of  tbe  decision  of  oar 
Supreme  Court  in  Davis  v.  Missouri  Pac.  Ry. 
Co.,.  119  Mo.  180,  24  S.  W.  777,  41  Am.  St 
Rep.  648,  this  instruction  should  have  been 
given.  In  that  case  the  court  said  (119  Mo. 
loc.  dt  188,  24  S.  W.  7T9,  41  Am.  St  R^ 
648): 

"Is  a  property  owner  entitled  to  consequen- 
tial damages  to  bis  improvement  thereon  by  rea- 
son of  the  city  changmg  the  street  to  a  grade 
previously  established?  We  think  not.  When 
the  authorities  of  a  city  are  of  the  opinion  that 
the  proper  improvement  of  any  of  its  streets 
may  require  that  they  should  be  graded,  though 
the  city  may  not,  at  the  time,  be  in  a  condition 
to  incur  the  expense,  we  think  it  would  be  en- 
tirely proper  in  order  to  protect  itself  against  in- 
creased damage  and  cost  that  it  should  establish 
a  grade  to  which  subsequent  improvement  of 
adjacent  property  could  be  made  to  conform. 
If  this  is  done  and  the  grade  so  established  is 
made,  a  matter  of  record  ascertainable  by  prop- 
erty owners,  they  should  be  bound  by  it." 

On  the  authority  of  this  case  that  instmo- 
tlon  should  have  been  given. 

Learned  counsel  for  respondent  claim  that 
as  plaintiff  by  mesne  conveyance  had  acquir- 
ed the  title  of  the  owner  at  the  time  this  ordi- 
nance was  passed,  she  is  entitled  to  the 
same  compensation  In  the  way  of  damages 
that  the  then  owner  could  have  recovered, 
referring  to  Hull  v.  Phillips,  128  Mo.  App.  247, 
107  S.  W.  21.  That  case  is  entirely  Inappli- 
cable to  the  facts  here.  There-  the  plaintiff 
was  entitled  to  the  damages  under  and  by 
virtue  of  the  law  particularly  applicable  in 
that  case.    We  have  no  such  situation  here. 

The  Judgment  of  the  circuit  court  la  re- 
versed and  the  cause  remanded. 

ALLBN  and  BECKER,  JJ.,  concur. 


DUBINSKY  V.  HARTFORD  FIRE  INS.  CO. 

OF  HARTFORD,  CONN.    (No.  14698.) 
(St  Louis  Court  of  Appeals.    Missouri.    July  8, 

1917.    Rehearing  Denied  July  17,  1917.) 

1.  Appeal  aso  Ebbob  «=»995— Review— Evi- 
dence. 

It  is  not  within  the  province  of  the  Court  of 
Appeals  to  weigh  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3907.] 

2.  iNStTBANCB  9=9668(4,  $— FiBB  iTHBVRATfCK— 

JuBT  Case. 
In  an  action  on  a  fire  policy,  whether  the 
policy  was  avoided  for  nonpayment  of  premi- 
ums, or  by  other  insurance,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  «  1785,  1736,  1737-1740,  175»- 
1760.] 

3.  iNBDBAKOB  «S>878(1)  — FlffiK  INBUBANCB  — 

Waivbb  or  Pbovisior  as  to  Additionai. 

Insubancb. 
Where  a  fire  policy  contains  a  provision  that 
it  shall  be  void  if  insured  at  the  time  of  its  exe- 
cution has  any  other  insurance,  or  shall  there- 
after procure  additional  insurance  without  in- 
surer's consent  indorsed  upon  the  policy,  notice 
to  the  insurer's  agent  who  issued  the  policy  that 
additional  insurance  was  in  force  at  execution 
operates  as  a  waiver  of  the  provision,  and,  if  the 
agent  is  afterwards  notified  of  additional  insur- 
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ance,  and  takes' no  steps  to  cause  the  policy  to 
be  canceled,  the  provision  will  likewise  be  re- 
garded as  waived. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  §§  968,  975-997.] 

4.  INSUKANCE  <S=9230— Fire  Inbubahcb— Oaw- 

CELiATION    OF    POLICT— UNEARNED    PORTION 

OF  Premium.   • 
A  fire  insurer  could  not  have  lawfully  can- 
celed its  policy  without  tendering  the  unearned 
portion  of  the  premium,  if  any,  which  had  been 
paid  thereon. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  i§  609-612.] 

6.  Tbiai,  e=»252(14)  —  Fire  Insuuancb  — Iw- 

STRtJCTION— CONFORMm  TO  EVIDENCE. 

In  an  action  on  a  fire  policy,  defendant's 
instruction  as  oflFered  stated  that  if  the  jury 
found  that  the  agent's  clerk  demanded  of  plain- 
tiff a  cancellation  of  the  policy,  and  plaintiff 
said  he  would  bring  it  up  that  afternoon,  the  pol- 
icy was  canceled  by  mutual  consent,  and  verdict 
must  be  for  defendant,  and  the  court  gave  the 
charge,  adding  the  qnalification  unless  the  jury 
believe  from  the  evidence  that  the  clerk  informed 
plaintiff  that  he  had  a  right  to  five  days'  notice 
of  cancellation,  and  that  he  held  the  policy  for 
such  time,  and  the  fire  occurred  within  five  days, 
a  modification  in  keeping  with  plaintiff's  testi- 
mony. Held,  that  the  modification  was  not 
error. 

[EM.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  i  604.]  ^ 

6.  Appeal  and  Error  <8»1064(1)— HABiOJCsiB 
Erboh— Fire  Insurance— Inbtruotion. 

Another  instruction  requested  by  defendant 
stated  that  if  the  jury  found  that  on  May  19th 
or  20th  plaintiff  and  defendant's  agent  went  to 
a  town,  and  there  procured  insurance  to  take  the 
place  of  defendant's  policy  as  having  been  can- 
celed May  19tb,  the  step  constituted  an  acquies- 
cence or  agreement  by  plaintiff  in  the  cancella- 
tion, and  the  court  modified  the  request  by  add- 
ing the  qualification,  provided  the  jury  found 
that  plaintiff  knew  that  defendant's  policy  had 
been  canceled,  and  that  the  other  policies  were 
to  be  in  the  place  of  all  insurance  before  writ- 
ten in  defendant's  agency.  Held,  that  the  modi- 
fication was  not  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4219.] 

7.  Insurance  <8=5»234— Fire  Insurance— Can- 
cellation—Acquiescence. 

The  holder  of  a  fire  policy  by  procuring  oth- 
er policies  did  not  acquiesce  in  the  cancellation 
of  his  policy,  unless  he  had  knowledge  thereof. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  506.] 

8.  Evidence   <s=3244(13)   —  AoiassioNS   bt 
Agents. 

In  an  action  on  a  fire  policy,  where  defend- 
ant insurer  claimed  that  the  premium  had  not 
been  paid,  the  statement  of  account  shown  to 
have  been  received  by  plaintiff  from  the  office  of 
defendant's  agent  was  admissible. 

[Ed.    Note.— For   other   cases,   see  Evidence, 
Cent.  Dig.  $  930.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; James  D.  Bnmett,  Judge. 
"Not  to  be  officially  published" 
Action  by  Simon  Dublnsky  against  the 
Hartford  Fire  Insurance  Company,  of  Hart- 
ford, Conn.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 


Bargev  &  Hicks,  of  Chtcago,  m.,  and  Clar- 
ence A.  Barnes,  of  Mexico,  Mo.,  for  appel- 
lant Fauntleroy,  Cnllen  &  Hay,  of  St  Loo- 
Is,  for  respondent 

AI/LBN,  J.  This  ts  an  action  npon  a  pol- 
icy of  Are  Insurance,  issued  by  the  defendant 
company  to  plaintiff  on  May  15,  1914,  cover- 
Ing  a  certain  building  in  Bonne  Terre,  AIou, 
and  the  furniture  and  fixtures  therein,  used 
by  plaintiff  In  conducting  a  moving  picture 
show.  The  policy  purports  to  insure  plaintiff 
against  loss  of  or  damage  to  the  property  by 
fire,  to  the  amount  of  $1,000,  for  a  term  of 
one  year.  The  property  was  totally  destroy- 
ed by  fire  on  August  25,  1914.  The  action 
was  Instituted  in  the  circuit  court  of  Au- 
drain county,  where  a  trial,  before  the  court 
and  a  jury,  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  in  the  sum  of  $1,000 ;  and 
the  case  is  here  on  defendant's  appeal. 

The  petition,  alleging  that  the  policy  was 
issued  in  consideration  of  a  premium  of  152.- 
90  paid  by  plaintiff  to  defendant  and  that 
plaintiff  complied  with  aU  of  the  terms  and 
conditions  of  the  policy,  fully  states  a  cause 
of  action  as  for  a  breach  of  the  contract  of 
insurance  by  defendant  by  its  refusal  to  pay 
the  amount  of  the  insurance  therein  named. 
In  addition  to  the  amount  of  the  policy,  a 
recovery  is  sought  of  damages  and  attom^s 
fees  as  for  vexatious  refusal  to  pay;  but  we 
are  not  concerned  therewith,  since  the  ver- 
dict was  for  the  amount  of  the  policy  alone. 
The  answer  admits  the  execution  of  the  con- 
tract, and  denies  generally  the  other  allega- 
tions of  the  petition.  Defendant  then  sets 
up  a  defense  based  upon  the  foilowing  provi- 
sion of  the  policy,  yiz.: 

"This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured;  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  cancel- 
lation. If  this  policy  shall  be  canceled  as  here- 
inbefore provided,  or  become  void  or  cease,  tlie 
premium  having  been  actually  paid,  the  aneam- 
ed  portion  shall  be  returned  on  surrender  of  tliis 
policy  or  last  renewal,  this  company  retaining 
the  customary  short  rate;  except  that  when 
this  policy  is  canceled  by  this  company  by  giving 
notice  it  shall  retain  only  the  pro  rata  pre- 
mium." 

It  is  alleged  that  on  May  19,  1914,  defend- 
ant, through  its  agent  who  issued  the  policy, 
"verbally"  notified  plaintiff  "of  the  cancella- 
tion by  the  defendant  of  the  said  contract  or 
policy,"  and  that  plaintiff  thereupon  promis- 
ed to  return  the  policy;  that  plaintiff  bad 
not  paid  and  never  did  pay  the  preminm 
thereon,  and  there  was  consequently  no  nn- 
eamed  premium  to  be  returned  to  him ;  and 
that  by  reason  of  such  notice  the  poller  was 
canceled  on  May  24,  1914,  and  was  not  la 
force  at  the  date  of  the  loss,  to  wit,  August 
25,  1914.  It  is  also  alleged  that  plaintiff,  on 
May  19,  1914,  agreed  to  the  immediate  can- 
cellation of  the  policy  In  consideration  that 
defendant  would  forego  the  collection  of  any 
part  of  the  premium  thereon. 
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A  fnrtber  defeoBe  Is  predicated  npon  a 
provision  of  the  policy  as  follows: 

"This  entire  policy,  untoas  otherwise  provided 
b;  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  insured  now  has  or  shall 
hereafter  make  or  procure  any  other  contract  of 
insnrance,  whether  valid  or  not,  on  property  cov- 
ered in  whole  or  in  part  by  this  policy." 

It  Is  alleged  that  at  the  time  of  the  issn- 
ance  of  the  policy  plaintiff,  vrithout  defend- 
ant's knowledge  or  consent,  had  another  con- 
tract of  insurance  covering  the  same  prop- 
erty, which  had  not  been  canceled,  and  which 
remained  In  effect  until  the  loss,  by  reason 
whereon  the  policy  sued  upon  "was  not  at 
any  time  of  any  force  or  effect,"  but  was  and 
remained  null  and  void.  It  is  further  alleged 
that  after  the  execution  and  delivery  of  the 
policy  sued  upon  plaintiff,  without  defend- 
ant's consent,  procured  two  other  policies  of 
insurance,  of  $1,000  each,  upon  the  same 
property,  which  were  not  canceled  prior  to 
the  loss,  and,  that  therein  the'  policy  In  suit 
was  rendered  nuU  and  void.  The  reply  Is 
conventional. 

The  evidence  discloses  that  the  policy  was 
issued  to  i^intiff  by  one  Stanflll,  defendant's 
agent  In  Bonne  Terre,  Mo.  Plaintiff  testified 
that  the  first  notice  that  he  had  relative  to 
the  cancellation  of  the  iMllcy  was  on  August 
21,  1914,  four  days  prior  to  the  loss;  that  on 
the  day  last  mentioned  Stanfill's- clerk.  Miss 
McMahon,  came  to  him  with  a  l^er  from 
defendant  to  the  effect  that  defendant  in- 
tended to  cancel  the  policy,  and  requested 
plaintiff  to  return  It  to  Stanfill's  ofiice,  stating 
that  plaintiff  would  have  five  days  in  which 
to  procure  other,  insurance.  Plaintiff  denied 
that  be  received  any  notice  of  canoellation 
tn  May  of  that  year. 

It  appears  that  for  some  considerable  peri- 
od of  time  plaintiff  had  t>e«i  doing  business 
with  Stanflll,  who  represented  other  Insur- 
ance companies  as  well  as  defendant.  It 
seems  that  plaintiff  had  experienced  con- 
siderable trouble  in  placing  his  insurance, 
owing  to  the  Inflammable  diaracter  of  the 
property  contained  in  his  building.  Th^  evi- 
dence shows  that  several  policies  whl(!h  had 
been  issued  to  him  by  Stanflll  had  been  short- 
ly thereafter  canceled.  Plaintiff's  testimony 
tends  to  show  that  there  were  unearned 
premiums  standing  to  his  credit  with  Stan- 
fill  at  the  time  of  the  execution  of  the  poli- 
cy in  suit. 

It  is  conceded  that  plaintiff  dealt  with 
StanfiU  on  open  account  On  February  21, 
1914,  plaintiff  gave  Stanflll  a  check  for  |75 
on  account,  which  the  latter  cashed;  and  on 
May  21,  1014,  a  statement  was  rendered  by 
Stanflll  to  plaintiff,  which,  among  other 
tilings,  gave  plaintiff  credit  for  this  $75,  and 
also  for  certain  unearned  premiums  on  can- 
celed policies.  The  statement  contains  a 
charge  of  $52.90  as  premium  on  the  policy  in 
suit,  and  concludes  by  showing  a  balance  due 
from  plaintiff  to  Stanflll  of  $27.23.  It  ap- 
pears that  this  statement  was  prepared  by 
Stanfill's  clerk  at  his  request.    He  says  that 


he  did  not  see  it,  and  claims  thAt  it  is  in- 
correct It  Is  conceded  that,  plaintiff  had 
three  other  policies  covering  the  property  at 
the  time  of  the  loss,  one  of  which  was  Issued 
prior  to  the  policy  In  suit  According  to 
plalntlfTs  testimony,  however,  defendant's 
agent  was  fully  advised  at  the  time  of  the 
execution  of  this  policy  that  ■  plaintiff  had 
another  policy  of  $1,000  on  the  property,  is- 
sued by  another  company,  end  defendant's 
agent  assisted  plaintiff  in  procuring,  through 
another  local  agent  the  policies  which  were 
afterwards  issued  to  him. 

Miss  McMab(«,  testifying  as  a  witness  for 
defendant  stated  that  the  first  conversation 
she  had  with  plalntlfl  with  reference  to  this 
policy  was  that  of  August  21,  1914 ;  that  she 
then  told  plaintiff  that  she  had  a  letter  from 
defendant  stating  that  three  previous  re- 
quests had  been  made  for  the  return  of  the 
policy ;  that  plaintiff  promised  to  return  the 
policy  that  afternoon ;  and  that  when  plaln- 
tlfl complained  that  he  ought  to  be  given 
"time  to  get  more  insurance,"  she  said  to  him, 
"One  always  has  five  days  from  the  first 
notice  before  cancellation."  She  testified  that 
she  had  no  positive  knowledge  of  the  alleged 
previous  notices  to  plaintiff.  Stanflll,  testify- 
ing for  defendant  stated  that  four  days  after 
the  execution  of  the  policy,  to  wit  on  May 
10,  1014,  he  notified  plaintiff  that  he  had 
received  from  defendant  a  notice  to  cancel 
the  policy,  and  that  plaintiff  promised  to  re- 
turn it  He  admitted  that  he  took  plaintiff 
to  an  agent  at  Flat  river  for  the  purpose  at 
procuring  other  Insurance ;  but  his  testimony 
Is  that  he  did  this  because  of  the  fact  that 
the  policy  in  suit  bad  been  canceled,  and  as  an 
accommodation  to  plaintiff.  He  denied  that 
the  premium  bad  ever  been  paid  on  this  poli- 
cy, stating  that  no  charge  waa  made  for  the 
few  days  which  elapsed  after  its  execution 
and  prior  to  its  alleged  canoellation.  He 
stated  that  he  owed  plaintiff  nothing  on  May 
16,  1914 ;  that  plaintiff  owed  him  for  insur- 
ance. On  cross-examination,  however,  he 
stated  that  certain  policies,  to  which  he  re- 
fers as  the  "Sun  policies,"  were  canceled, 
and  that  he  "got  the  return  premiums  from 
the  Sun  and  never  gave  it  back  to  Dublnsky" ; 
and  that  the  only  policy  that  he  wrote  for 
plaintiff  thereafter  was  the  p<^lcy  here  sued 
upon.  He  further  admitted  that  there  was 
nothing  upon  his  books  to  show  that  this  i>oli- 
cy  had  been  canceled. 

[1, 2]  One  assignment  of  error  Is  to  the  ac- 
tion of  the  trial  court  in  refusing  to  sustain 
the  motion  for  new  trial  "on  the  ground  that 
the  verdict  is  against  the  weight  of  the  evi- 
dence and  not  supported  by  It"  It  is  not 
within  our  province  to  weigh  the  evidence; 
and  we  regard  it  as  quite  dear  that  the  rec- 
ord contains  substantial  evidence  to  support 
the  verdict  Plaintiff  was  In  possession  of 
defendant's  policy  of  insnrance  issued  to  him 
by  defendant  on  May  15, 1914,  covering  plain- 
tiff's property  which  was  totally  destroyed 
by  fire  ou  August  2S»  1814.    Plaintiff  was  ao- 
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c\n9tomed  to  deal  with  tlie  agent  on  open 
account,  and  the  latter  Issued  and  delivered 
the  policy  to  him  without*  requiring  the  pay- 
ment of  the  premium  In  cash.  According  to 
plalntlfiTs  version,  of  the  matter,  defendant's 
agent  had  in  his  possession  moneys  previously 
paid  to  him  by  plaintiff  on  policies  which  had 
been  canceledj  sufficient  to  more  than  pay  this 
premium.  And  according  to  the  written 
statement  shown  to  have  been  rendered  to 
plaintiff,  nearly  one-half  of  the  premium  was 
paid  by  the  credits  to  which  idaintlfF  was  en- 
titled. There  is  positive  testimony  for  plain- 
titt  to  the  effect  that  no  notice  of  the  cancel- 
lation of  the  policy  was  received  by  him  prior 
to  Aug^ust  21,  1914,  the  loss  occurring  before 
the  lapse  of  Ave  days  thereafter.  And  plaln- 
tifTs  evidence  also  tends  to  show  that  de- 
fendant's agent,  who  Issued  the  policy,  had 
notice  of  the  policy  then  outstanding  upon 
the  property  and  notice  of  the  subsequent 
procuring  of  additional  insurance,  and  ac- 
quiesced therein.  This  evidence  plainly  made 
a  case  for  the  Jury,  whose  duty  It  was  to 
resolve  the  conflict  in  the  testimony. 

[3]  It  is  well  settled,  at  least  in  this  Ju- 
risdiction, that  where  a  contract  of  insurance, 
of  this  general  character,  contains  a  provi- 
sion, as  here,  to  the  effect  that  the  policy 
shall  be  void  if  the  insured  has  at  the  time 
of  its  execution  any  other  insurance  ni)on  the 
property,  or  shall  thereafter  procure  any 
such  additional  Insurance  without  consent  of 
the  insurer  Indorsed  upon  the  policy,  notice 
to  the  insurer's  agent,  who  issued  the  policy, 
that  certain  additional  Insurance  was  in  force 
at  the  time  of  the  execution  thereof,  operates 
as  a  waiver  of  this  provision,  and  that  if  such 
agent  is  afterwards  notified  of  additional  in- 
surance procured  upon  the  property,  and 
takes  no  steps  to  cause  the  policy  to  be  can- 
celed, the  provision  will  likewise  be  regarded 
OS  waived.  See  Hayward,  Assignee,  v.  In- 
surance Co.,  52  Mo.  181,  14  Am.  Rep.  400; 
McCoIlum  V.  Insurance  Ck>.,  67  Mo.  App.  66; 
Turner  v.  Insurance  Co.,  86  Mo.  App.  387; 
Utz  V.  Insurance  Co.,  139  Mo.  App.  552,  123 
8.  W.  638 ;  Rogers  v.  Insurance  Co.,  155  Mo. 
App.  276,  and  cases  cited,  136  S.  W.  743. 

It  Is  true  that  it  has  been  held  that  mere 
knowledge  of  the  agent  that  the  insured  at 
the  time  of  the  execution  of  the  policy  In- 
tended to  take  out  further  Insurance  does  not 
constitute  notice  or  knowledge  that  the  act 
was  in  fact  accomplished,  and  does  not  oper- 
ate as  a  waiver.  Rogers  v.  Insuranca  Co., 
supra.  But  this  has  no  application  here  for 
the  reason  that  plaintlflF's  evidence.  If  true, 
shows  that  defendant's  agent  bad  actual  no- 
tice of  the  existence  of  additional  insurance 
at  the  time  of  the  execution  of  this  policy, 
and  likewise  had  actual  notice  and  knowl- 
edge of  the  issuance  of  the  subsequent  poli- 
cies mentioned. 

[4]  Furthermore.  If  plaintiff's  evidence  t>e 
true— and  it  was  for  the  Jury  to  believe  or 
disbelieve  it — there  was  an  unearned  premi- 
um on  the  policy  on  May  18, 1914,  four  days 


after  its  execution,  when  defendant  dafms 
to  have  notified  plaintiff  that  defendant  had 
elected  to  cancel  it,  this  being  the  only  notice 
claimed  to  have  been  given  plaintiff  untiQ 
four  days  prior  to  the  loss.  And  defendant 
could  not  then  have  lawfully  canceled  the 
policy  without  tendering  the  unearned  por- 
tion of  the  premium,  if  any,  which  had  been 
paid  thereon.  See  Payne  v.  Insurance  Oo., 
170  Mo.  App.  85,  156  S.  W.  52;  Patterson  v. 
Insurance  Co.,  174  Mo.  App.  37,  160  S.  W. 
59 ;  Jaggi  v.  Insurance  Co.,  191  Mo.  App.  384, 
177  S.  W,  1064;  Harland  v.  Insurance  Co, 
192  Mo.  App.  198,  180  S.  W.  998w 

rive  instructions  were  given  at  plaintUTs 
request.  Appellant  complains  of  the  first 
three  of  them,  but  in  view  of  what  we  hare 
said  above  it  is  unnecessary  to  set  them  out 
or  to  discuss  at  length  the  attacks  made 
upon  them.  These  instructions  authorize  the 
Jury,  if  they  find  the  facts  hypothesized,  to 
find  that  the  policy  had  not  beea  canceled, 
but  was  in  force  and  effect  on  the  day  of  the 
loss,  and  that  there  had  been  a  waiver  of  the 
provision  against  additional  insurance.  We 
think  that  plaintiff's  instructions  upon  the 
whole  are  quite  as  f&vorabie  to  defendant  as 
It  could  requlra  The  wording  of  each  is  criti- 
cized, but  we  perceive  nothing  In  any  of  them 
which  could  possibly  constitute  reversible  er- 
ror. 

Defendant  offered  nine  instructions.  One, 
defendant's  Instruction  No.  1,  was  givas  as 
offered.  Five  were  refused,  but  it  is  not  ar- 
gued that  tiie  court  committed  error  in  so 
doing.  Three,  defendant's  instructions  Noe. 
2,  3,  and  4,  were  given  after  being  modified 
by  the  court,  and  appellant  complains  of  the 
court's  action  as  to  each  of  these. 

By  Its  instruction  No.  2,  as  requested,  de- 
fendant sought  to  have  the  Jury  told  that  If 
they  found  that  plaintiff  obtained  other  in- 
surance on  the  property,  without  defendant's 
consent,  he  could  not  recover.  Before  giving 
it  the  court  modified  it  by  adding: 

"Unless  you  find  from  the  evidence  that  the 
agent  of  this  defendant  who  wrote  the  policy 
sued  had  notice  of  such  other  insurance." 

This  modification  was  in  accord  with  the 
rule  of  law  applicable,  as  stated  above,  and 
was  proper. 

[5]  By  defendant's  instruction  Na  3,  as 
offered,  it  was  sought  to  have  the  Jory  told 
that  if  they  found  that  Miss  McMahon  de- 
manded of  plaintiff  "the  cancellation  of  the 
policg'"  on  August  21st,  and  that  plaintiff 
thereupon  said  that  be  would  "bring  the 
policy  up"  that  afternoon,  then  the  policy 
was  canceled  by  mutual  consent,  and  tise 
verdict  must  be  for  defendant.  The  coort 
gave  the  Instruction  after  adding  thereto  the 
following: 

"Unless  yon  further  believe  from  the  evidence 
that  she  informed  plaintiff  that  he  bad  a  ii;:ht 
to  five  days'  notice  of  cancellation,  and  that  he 
held  the  policy  for  such  time  and  the  fire  oc- 
curred within  the  five  days." 

This  modification  was  In  keeping  with 
plaintUTa  testimony,  &nd  waa  not  error. 
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[I,  7]  By  defendanfB  Instractlon  Na  4,  as 
asked,  it  was  sought  to  have  the  jury  In- 
Btmcted  that  If  they  found  that  on  May  19 
or  20,  1914,  plaintiff  and  defendant's  agent 
went  to  Flat  river  and  there  procured  in- 
surance upon  plaintiff's  property,  "to  take 
the  place  of  the  Hartford  policy  as  having 
been  canceled  on  the  19tb  of  May,  1914,"  this 
constitutes  an  "acquiescence  or  agreement" 
on  the  part  of  plaintiff  In  the  cancellation, 
and  the  verdict  must  be  for  defendant.  The 
court  gave  the  instruction  after  adding  these 
words: 

"Provided  yon  find  from  the  evidence  that  plain- 
tiff then  knew  that  the  Hartford  policy  had  been 
canceled,  and  that  the  Davis  poUciea  were  to  be 
in  the  "lace  of  all  insurance  before  written  in 
the  Stanfill  Agency." 

By  this  modification  no  prejudicial  error 
was  committed.  The  undisputed  evidence 
Is  that  the  Hartford  policy  was  the  only  poli- 
cy which  plaintiff  had  procured  from  the 
Stanfill  Agency  then  remaining  in  force.  And 
by  procuring  the  policies  at  Flat  river  plain- 
tiff could  not  be  held  to  have  acquiesced  in 
the  cancellation  of  this  policy,  unless  be  had 
knowledge  thereof.  It  is  true  that  the  in- 
struction might  have  been  put  in  better  form 
by  recasting  it  throughout,  but  as  it  stands 
It  could  not  mislead  or  confuse  the  Jury. 

[S]  There  is  no  merit  in  the  contention 
that  it  was  error  to  admit  in  evidence  the 
statement  of  account  shown  to  have  been  re- 
ceived by  plaintiff  from  the  office  of  defend- 
ant's agent 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  should  accordingly  be 
affirmed.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 


SANDSRSON  v.   DRAKE.     (No.  14633.) 

(St.  Louis  Court  of  Appeals.    Missouri.     July 

3,  191T.) 

1.  BviDENCE  «=»114— Relevancy. 

In  an  action  on  an  account  by  a  tenant 
against  bis  landlord,  although  lease  provided 
that  the  tenant  shoald  do  any  work  that  the 
landlord  directed  at  $1.50  a  day,  and  make  no 
charge  for  the  use  of  a  team  if  necessary  there- 
for, the  evidence  that  to  haul  one  full  load 
from  a  town  to  tbe  farm  would  constitute  a 
day's  work  was  admissible,  even  under  the 
theory  that  the  tenant  could  recover  compen- 
sation only  for  the  use  of  teams  other  than  his 
own. 

[Ed.    Note. — ^For   other   cases,    see   Evidence, 
Cent.  Dig.  §§  125-132.] 

2.  Landlord  and  Tenant  .  4=>152(4)— Lease 
— CoNSTKucnoir. 

A  provision  in  a  lease  whereby  the  tenant 
agreed  to  make  repairs  to  fences  without  cost 
to  a  landlord  except  for  material,  and  to  do  any 
work  which  the  landlord  might  direct  at  $1.50 
a  day,  and  to  make  no  charge  for  the  use  of 
a  team  if  necessary  therefor,  when  properly 
construed  covers  only  such  services  as  the  ten- 
ant might  render  the  landlord  in  the  usual 
course  of  tbe  tenancy,  and  does  not  include  tbe 
extraordinary   services  rendered   in   connection 


with  the  rebuilding  of  the  dwelling  house ;  such 
work  not  being  within  the  contemplaticHt  of 
the  parties  at  the  time  of  entering  into  the 
lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and. 
Tenant,  Cent.  Dig.  §g  641-543.] 

3.  Tblal    ^=296(1)  —  Inotboctions  —  Con- 

STBUCnON. 

An  instruction  setting  forth  aU  the  items 
sued  upon  and  telling  the  jury  that  if  the  ten- 
ant used  help  and  teams  other  than  his  own 
at  the  request  of  tbe  landlord  he  could  recover 
reasonable  sum  for  the  services  rendered  by 
such  teams,  held  not  erroneous,  although  it  re- 
cites items  of  the  account  which  the  court  took 
from  the  jury,  as  it  does  not  purport  to  cover 
the  entire  case. 

lEA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |{  703,  704,  713,  714,  717.] 

Appeal  from  Circuit  Codrt,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 

"Not  to  be  officially  published." 

Action  by  Thomas  E.  Sanderson  against 
John  L.  Drake.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Fitzgerrell  A  Smith,  of  Bowling  Green,  for 
appellant  T.  B.  McGlnnis  and  Hostetter  & 
Haley,  all  of  Bowling  Green,  for  respondent 

ALLBN,  J.  This  is  an  action  upon  an  ac- 
count consisting  of  15  items,  totaling  $284.32. 
The  trial  before  the  court  and  a  Jury  resulted 
in  a  verdict  and  Judgment  for  the  plaintiff  in 
the  sum  of  $147.22,  and  the  defendant  ap- 
peals. 

On  June  14,  1911,  plaintiff  leased  from  do- 
fendaut  a  certain  farm  In  Pike  county.  Mo., 
10  or  12  miles  from  Bowling  Green,  and 
moved  with  his  family  into  a  dwelling  house 
located  thereon,  which  he  occupied  until  on 
or  about  February  1,  1912,  when  the  house 
was  destroyed  by  fire.  Thereupoo  plaintiff 
rented  a  house  in  the  neighborhood,  where  he 
and  his  family  resided  for  some  months,  plain- 
tiff continuing  to  operate  defendant's  farm. 
At  the  time  of  the  destructioa  of  defendant's 
bouse,  defendant  was  in  tbe  state  of  Colorado, 
but  shortly  thereafter  he  came  to  Bowling 
Green  where  he  met  plaintiff  and  had  a  con- 
versation with  him  in  regard  to  rebuilding, 
requesting  plaintiff  to  look  after  getting  ma- 
terial to  the  farm  therefor.  The  record  dis- 
closes that  thereafter  many  letters  passed  be- 
tween plaintiff  and  defendant  defendant  di- 
recting plaintiff  to  do  various  matters  in  prep- 
aration for  and  in  connection  with  the  erec- 
tion of  the  new  building,  and  plaintiff  report- 
ing to  defendant  concerning  the  same. 

A  number  of  items  of  the  account  are  for 
hauling  various  kinds  of  material  and  for 
other  services  rendered  and  money  laid  out 
by  plaintiff  in  connection  with  the  erection 
of  the  bouse.  One  item  Is  for  rent  ($40)  al- 
leged to  have  been  paid  by  plaintiff  for  the 
use  of  a  dwelling  house  while  deprived  of 
that  which  was  destroyed;  another  is  for 
loss  and  expense  ($50)  alleged  to  have  been 
incurred  by  plaintiff  In  moving  his  household 
goods  to  tbe  rented  house  and  removing  them 
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to  the  new  bnQdlBg  -wben  cbmpleted;  and 
another  Is  for  services  In  "overseeing  and 
looking  after  the  building  of  defendant's 
house  ($50)."  In  addition  there  are  Items  tor 
work  done  for  defendant  on  the  farm.  By 
the  terms  of  the  lease  entered  Into  between 
plain tlft  and  defendant,  plaintiff  agreed  to 
make  repairs  to  pasture  fences  without  cost 
to  defen<lant  except  for  material,  and  to  do 
any  work  that  defendant  might  direct  at  $1.- 
60  per  day,  and  to  make  no  charge  for  the  use 
of  a  team  If  necessary  therefor. 

At  the  trial  plaintiff,  among  other  things, 
offered  testimony  tending  to  show  the  rea- 
sonable value  of  the  hauling  done  by  him 
for  defoidant  Upon  defendant's  objection 
the  court  excluded  this  testimony  upon  the 
theory  that  the  contract  between  plaintiff 
and  defendant,  contained  In  the  lease,  applied 
as  to  this  work,  limiting  plaintiff's  recovery 
therefor  to  H.50  per  day.  At  the  close  of 
the  evidence  an  Instruction  was  given  at 
plaintiff's  request  in  the  following  form,  viz. : 

"The  court  instructs  the  jury  that  the  plaintiff 
has  sued  on  the  following  items,  to  wit:  •  •  • 
[setting  out  verbatim  the  16  items  of  the  ac- 
count]. The  court  instructs  the  jury  that  if 
you  find  from  the  evidence  in  the  cause  that 
plaintiff  Sanderson  used  help  and  teams,  other 
than  his  own,  at  the  instance  and  request  of 
defendant,  then  you  must  find  for  plaintiff  in 
a  reasonable  sum  for  the  value  of  such  services 
rendered  by  such  help  and  teams." 

The  instructions  for  defendant  directed  the 
Jury  to  find  for  defendant  on  the  item  of 
$40  for  rent,  and  that  of  |60  for  expense  of 
moving  household  furnltnre;  and  limited 
plaintUTs  recovery  to  $1.50  per  day  for  work 
done  by  him,  of  for  expenses  Incurred  In 
letting  out  to  others  the  hauling  of  lumber 
"without  the  consent  or  directions  of  defend- 
ant." 

[1,2]  It  Is  contended  that  the  court  com- 
mitted error  in  admitting  the  testimony  of 
two  witnesses  to  the  effect  that  to  haul  one 
full  load  from  Bowling  Green  to  defendant's 
fbrm  would  constitute  a  day's  work.  But 
the  record  discloses  no  objection  Interposed 
to  this  testimony  which  was  admissible  even 
under  the  theory  pursued  by  the  trial  court 
This  theory,  we  think,  was  onduly  favorable 
to  defendant.  We  are  of  the  opinion  that 
the  i»'ovlsIon  in  the  lease,  mentioned  above, 
when  properly  construed  as  a  part  of  that 
instrumeni.  Is  to  be  taken  to  cover  only  such 
services  as  plaintiff  might  render  defendant 
in  the  usual  course  of  the  tenancy,  and  not  to 
Include  the  extraordinary  services  rendered 
In  coimection  with  the  rebuilding  of  the  dwell- 
ing house,  such  work  not  being  within  the 
contemplation  of  the  parties  at  the  time  of 
entering  into  the  lease. 

[3]  Complaint  is  made  of  the  giving  of  the 
instmction  for  plaintiff,  supra.  But  we  per- 
ceive no  error  in  giving  this  instruction.  It 
Is  true  that  it  recites  all  of  the  items  of  plain- 
tiff's account,  including  those  which  the  court 
took  from  the  Jury ;  but  it  does  not  purport 


to  cover  the  mtlre  case,  and  when  all  of  the 
instmctlons  are  taken  together  defoidaot  has 
no  caose  to  complain  of  them.  We  regard 
them  as  too  fiiTorable  to  defendant  in  limit- 
ing plalntitTs  recovery  on  certain  items  to 
$1.60  per  day;  but  of  this,  of  coarse,  defend- 
ant cannot  complain. 

We  perceive  no  p^Judicial  error  in  the 
record.  The  verdict  of  $147.22  is  amply  sup- 
ported by  the  evidence;  and  it  fcrilows  that 
the  Judgment  should  be  affirmed.  It  is  so 
ordered. 

BBTNOLDS,  P.  J.,  and  BBCKEB.  J^  cm- 
car. 


STBINOFBLLOW  v.  ROSEBBODOH  MON- 
UMENT CO.    (No.  14731.) 

(St  liouis  CJonrt  of  Appeals.     Missouri.     Jnne 
6,  1017.    Rehearing  Denied  July  10, 1917.) 

1.  oobpobationb  «=>376-j>ttbchask  of  owh 
Stock. 

A  corporation  cannot  purchase  its  own  stock. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1B80.] 

2.  Appeal  and  Ebbob  «=»101(K1)— Rbview— 
EviDBNCE  —  Sustaining  Judgment  Below. 

If  there  is  any  substantial  evidence  to  sup- 
port a  recovery  upon  any  tenable  theory,  the  find- 
ing and  judgment  of  the  trial  court  diould  be 
sustained,  unless  prejudicial  error  intervened  by 
way  of  rulings  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  39T»-3981,  4024.] 

3.  Cobpobations  ®=>38S(1)— Repudiation  or 
CoNTBACTS — Estoppel. 

Where  a  company  was  indebted  to  its  sales- 
man for  salary,  and  an  officer  and  stockholder 
surrendered  a  certificate  of  stock,  and  took  bark 
a  certificate  for  a  less  number  of  shares,  the 
difference  being  issued  to  the  salesman  as  stock 
pursuant  to  an  arrangement  between  the  parties 
to  take  up  the  company's  debt  to  him,  and  lat- 
er, on  the  salesman's  initiative,  he  having  re- 
ceived no  dividends,  the  company,  in  settlement 
and  adjustment  of  the  controversy,  recognized 
the  obligation  to  restore  the  original  status  be- 
tween the  parties^  and  so  took  back  the  rales- 
man's  stock,  retransferring  it  to  its  officer,  the 
onginal  owner,  who  executed  notes  payable  an- 
nually to  cover  the  original  debt,  allowing  $300 
for  accrued  interest,  having  thus  affected  a 
settlement  with  the  salesman,  fully  cHrried  out 
by  him,  in  which  the  company  acquiesced  for 
approximately  seven  years,  Uie  company  will  not 
be  beard  to  repudiate  its  obligation  to  pay  the 
notes  remaining  in  the  salesman's  hands. 

[Ed.  Note,— For  other  cases,  see  Corporations, 
Cent  Dig.  §  1556.] 

4.  Bills  and  Notes  «=»501— Evidkscb— An- 

MI6SIBIHTY— EXTBINBIC  FACTS. 

In  the  salesman's  action  on  the  remaining 
notes,  evidence  of  all  the  facts  surroanding  the 
entire  series  of  transactions  was  admissible, 
where  the  company's  answer  alleged  its  version 
of  the  entire  matter,  beginning  with  the  sales- 
man's acquisition  of  the  stock,  and,  when  plain- 
tiff had  merely  introduced  the  note  in  suit  and 
rested,  the  company  introduced  testimony  con- 
cerning the  initial  transaction  whereby  tlie  aalea- 
man  received  the  stock. 

[Ed.    Note.— For   other   cases,   see   Bills  and 
Notes,  Cent  Dig.  H  ie9&-1707.1 
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Appeal  from  St.  Louis  carcoit  Oourt) 
Bugene  McQuUUn,  Judge. 

"Not  to  be  officially  publUlied." 

Action  by  S.  Oscar  StrlagfeUow  against 
Uie  Rosebrough  Monument  Gompany.  From 
a  judgment  for  plaintiff,  driendant  appeals. 
Affirmed. 

Benjamin  H.  Oharles,  of  St.  Louis,  for  ap- 
pellant Reynolds  &  Harlan,  of  St.  Louis,  for 
respondent 

ALLEN,  J.  The  petition  herein  declares 
upon  a  note  for  the  sum  of  $500  executed  In 
the  name  of  the  defendant  corporation  by 
its  secretary,  Frank  S.  Rosebrough,  of  date 
April  5, 1905,  payable  to  the  order  of  plaintiff 
on  or  before  seven  years  after  the  date  there- 
of, and  bearing  Interest  at  the  rate  of  6  per 
cent,  per  annum.  The  answer  sets  up  In 
defense  that  the  note  was  executed  by  de- 
fendant as  a  part  of  a  transaction  whereby 
defendant  attempted  to  purchase  from  plain- 
tiff certain  shares  of  Its  own  capital  stock; 
that  defendant  was  without  power  to  so  pur- 
chase Its  own  stock ;  and  that  the  officers  of 
defendant  who  attempted  to  make  such  pur- 
chase were  without  power  and  authority  80 
to  do. 

As  a  separate  defense  It  Is  alleged  that 
plaintiff  purchased  the  stodE  (55  shares  of 
the  par  value  of  $100  each)  from  Frank  8. 
Rosebrough,  defendant's  secretary,  who  had 
charge  of  its  financial  affairs;  and  that 
thereafter  the  latter  repurchased  the  same 
from  plaintiff,  executing  in  payment  thereof 
ten  promissory  notes — ^including  that  in  suit 
— purporting  to  be  notes  of  the  defendant, 
but  which  were  executed  without  lawful  au- 
thority. And  it  is  averred  that  defoidamt 
had  no  Interest  In  the  transaction  whereby 
plaintiff  acquired  the  stock,  nor  in  that 
whereby  It  was  rei>urchased,  Frank  S.  Rose- 
brough alone  being  Interested  therein.  The 
trial  below,  before  the  court  without  the  in- 
tervention of  a  Jury,  resulted  in  a  verdict 
and  judgment  for  plaintiff,  from  which  the 
defendant  prosecutes  the  appeal  before  us. 

Defendant  corporation  has  for  many  years 
been  engaged  In  the  "monument  business"  in 
the  dty  of  St  Louis.  For  a  long  time  prior 
to  the  transaction  with  plaintiff  in  1903,  to  be 
noticed  later,  all  of  the  stock  of  the  corpora- 
tion had  been  held  by  members  of  the  Rose- 
brough family  consisting  of  five  brothers,  who 
composed  the  board  of  directors,  and  a 
sister ;  the  business  being  a  "family  matter." 
One  Charles  A.  Rosebrough  was  president, 
and  one  Frank  S.  Rosebrough  was  secretary. 

For  many  years  prior  to  1908  plaintiff  had 
been  in  defendant's  employ  as  a  salesman, 
and  defendant  had  become  Indebted  to  him 
on  account  of  an  accumulation  of  unpaid 
salary  In  a  sum  slightly  in  excess  of  $5,000, 
on  which  indebtedness  defendant  paid  in- 
terest to  him  at  the  rate  of  6  per  cent,  per 
annum.  It  appears  that  plaintiff  conceived 
the  idea  that  it  would  be  of  advantage  to  Um 


in  making  sales,  and  of  bene6t  to  the  com- 
pany, that  be  be  a  stoddxolder  in  the  cor- 
poratl<m,  and  thus  a  part  owner  of  the  busi- 
ness. Accordingly,  in  1903,  he  suggested  that 
he  be  allowed  to  acquire  stock  In  the  com- 
pany, paying  therefor  with  the  balance  then 
standing  to  his  credit  on  the  company's 
books;  and  at  the  secretary's  suggestion  he 
wrote  a  letter  to  the  company  concerning 
the  matter.  And,  it  la  said,  after  consider- 
ing the  matter  the  directors  gave  their  con- 
sent to  such  an  arrangement  The  corpora- 
tion, however,  held  none  of  Its  own  stock. 
Frank  S.  Rosebrougb,  the  secretary,  who  was 
then  Indebted  to  the  company  in  a  sum  in 
excess  of  $4,050  on  account  of  an  overdraft 
on  the  company's  books,  held  a  certificate  for 
375  shares  of  stock.  This  certificate  was 
canceled,  and  out  of  the  shares  thereby  repre- 
sented 55  shared  were  issued  to  plaintiff,  a 
certificate  being  issued  back  to  Frank  S. 
Rosebrough  for  320  shares.  There  is  some 
testimony  to  the  effect  that  the  brothers  con- 
templated surrendering  stodi  pro  rata  to 
make  up  the  55  sliares;  but  other  evidence 
tends  to  refute  this,  and  in  any  event  It  was 
not  done.  The  arrangement  with  plaintlfF 
was  that  he  was  to  pay  $90  per  share  for  the 
stock,  a  total  of  $4,950,  the  pfir  value  thereof 
being  $100  per  sliare.  His  account  was  ao- 
cordlngly  debited  with  $4,950,  and  defendant 
paid  him  the  remainder  due  him  upon  open 
account  over  and  above  this  sum.  The  ac- 
count of  Frank  S.  Rosebrough  was  in  turn 
credited  with  the  sum  of  $4,950.  From  plain- 
tiff's testimony,  however,  it  appears  that  he 
did  not  know  the  details  of  the  transaction 
as  between  defendant  and  Frank  S.  Rose- 
brough, or  anything  about  the  internal  af- 
fairs of  the  company,  though  he  knew  that 
the  stock  wtilch  lie  received  came  from  Frank 
S.  Rosebrough.  And  in  this  connection  It 
may  be  noted  that  Frank  S.  Rosebrough 
testified  that  aU  of  defendant's  officers  were 
overdrawn  in  various  amounts.  He  said: 
"We  were  permitted  to  overdraw.  All  that 
we  had  to  do  was  to  overdraw  and  charge  the 
amount  to  the  accounts."  It  appears  that 
the  affairs  of  the  company  were  very  loose- 
ly managed  during  the  period  with  which  we 
are  here  concerned.  Charles  A.  Rosebrough 
testified  that  though  president  he  "knew 
nothing  of  the  condition  of  the  business,"  and 
he  said:  "None  of  us  wera  directors  much 
moro  ttian  in  name." 

Plaintiff  held  this  stock  until  some  time  in 
1905,  for  perhaps  a  year  and  nine  months. 
In  the  meantime  he  had  received  no  divi- 
dends, and  had  had  no  voice  in  the  manage- 
ment, and  be  became  dissatisfied.  He  testi- 
fied that  he  approached  the  president, 
Charles  A.  Rosebrough,  and  had  several  in- 
terviews with  him  concerning  the  matter. 
The  testimony  reveals  only  in  a  general  way 
what  took  place  at  these  interviews.  Plain- 
tiff says  that  he  told  the  president  that  he 
CplainUfl)  thought  that  the  best  tldng  for 
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"them"  to  do  was  to  take  the  stock  back  and 
pay  him  what  they  owed  him;  that  the 
president  said  that  "they"  had  made  no  ac- 
counting because  there  had  been  no  dlvl- 
deads;  and  that  he  agreed  to  take  the  mat- 
ter up  with  other  members  of  the  board. 
Frank  S.  Bosebrough  testified  that  the  sub- 
ject was  discussed  with  him  both  by  plaintiff 
and  by  Charles  A.  Bosebrough,  and  that  it 
was  "talked  over  and  argued"  for  a  week 
while  "they"  were  trying  to  effect  a  "settle- 
ment" with  plaintUTi  Charles  A.  Bosebrough 
testified  that  it  was  suggested  that  a  com- 
mittee be  appointed  to  "adjust  the  matter" 
in  some  form  with  plaintiff.  Eventually  a 
"settlement"  was  made  with  plaintiff ;  it  was 
agreed  that  plaintiff  would  surrender  his 
stock,  and  that  defendant  would  pay  him 
$4,950,  plus  $300  to  be  allowed  him  as  inter- 
est, Issuing  to  him  ten  notes  of  $500  each, 
I>ayable  one  each  year  -for  ten  years,  and 
paying  him  the  excess  in  cash  less  an  over- 
draft Of  $163.65  then  standing  against  him 
on  the  books  of  the  company.  This  was  car- 
ried out  The  ten  notes  of  the  aggregate 
face  value  of  $5,000,  were  issued  to  him,  and 
he  was  paid  $86.46  in  cash ;  and  he,  In  tarn, 
surrendered  the  certificate  of  stock.  It  ap- 
pears that  the  certificate  was  thereupon  re- 
transferred  on  the  books  of  the  company  to 
Frank  S.  Bosebrough.  Plaintiff  continued  in 
defendant's  employ  nntll  some  time  in  IbOT, 
when  he  was  discharged.  Six  of  the  notes 
thus  executed  and  delivered  to  him  have  been 
paid  by  defendant,  leaving  four,  including 
the  note  in  suit,  unpaid. 

There  is  some  conflict  in  the  testimony 
respecting  the  part  played  by  Charles  A. 
Bosebrough  and  Frank  S.  Bosebrough,  re- 
spectively, in  this  settlement  with  plaintiff. 
As  to  this,  however,  it  need  only  be  said  that 
while  the  notes  are  in  the  handwriting  of 
Frank  8.  Bosebrough,  and  he  signed  them  for 
the  company,  Charles  A.  Bosebrough  ad- 
mits that  the  matter  was  discussed  with  hUn, 
and  that  he  personally  handed  the  notes  to 
plaintiff.  And  there  is  ample  evidence  that 
these  officers  were  fully  authorized  to  thus 
settle  with  plaintiff. 

Though  the  stock  which  plaintiff  held  was 
retransferred  to  Finnk  S.  Bosebrough,  the 
tatter's  account  with  the  company.  It  seems, 
was  not  then  charged  with  the  amount  as- 
sumed to  be  represented  thereby,  to  wit,  $4,- 
950;  however,  it  appears  that  as  the  notes 
were  paid  from  time  to  time  his  account  was 
charged  with  the  respective  amounts  so  paid. 
In  1911  Frank  S.  Bosebrough  severed  his 
connection  with  defendant  company  and  left 
the  city  of  St.  Louis;  and  it  is  said  that  he 
was  found  to  be  indebted  to  the  defendant 
company  in  a  sum  in  excess  of  $20,000.  In 
the  meantime  the  certificate  representing  the 
55  shares  of  stock  which  had  been  retransfer- 
red to  him  in  1005  had  been  by  him  pledged 
to  a  bank  In  the  dty  of  St.  Louis  as  collat- 
eral security  for  bis  Indivldaal  Indebtedness, 


where,  aooording  to  tbe  testimony  adduced, 
it  still  remained  at  the  time  of  the  trial  be- 
low. It  appears  that  prior  to  the  trial  of 
this  cause  defmdant  had  brought  suit  and 
obtained  a  Judgment  against  Frank  S.  Boee- 
brongh,  and  it  la  said  that  at  a  sherilTs  sale 
under  an  execution  issued  on  that  Jndgmeat 
Charles  A.  Bosebrongh,  acting  apparently  for 
the  company,  "bought  In"  this  certificate  sub- 
ject to  the  bank's  claim  against  it. 

Testimony  of  Charles  A.  Bosebrough  Is  to 
the  effect  that  the  first  five  notes  Issued  to 
plaintiff  were  paid  while  Frank  S.  Bose- 
brough was  conducting  the  defendant's  finan- 
cial affairs;  that  thereafter  the  witness,  as 
president,  paid  the  sixth  note  without  know- 
ing what  note  It  was;  that  he  supposed  his 
brother  Frank  would  take  care  of  these 
notes;  and  that  be  and  his  other  brothers 
were  surprised  to  find  the  real  status  of  the 
matter  upon  an  investigation  made  after  the 
payment  of  this  sixth  note.  In  view  of  the 
fact,  however,  that  this  witness  knew  all 
about  the  notes  when  issued,  and  the  further 
fact  that  the  evidence  warrants  the  concin- 
slon  that  their  execution  was  fully  authoriz- 
ed, this  testimony,  as  the  case  reaches  us.  Is 
InconsequentiaL 

At  the  close  of  all  the  evidence  defendant 
offered  a  declaration  of  law  In  the  nature  of 
a  demurrer  to  the  evidence,  which  the  court 
refused  to  give.  This  was  the  only  declara- 
tion of  law  refused.  None  were  offered  by 
plaintiff.  Two  offered  by  defendant  were 
given,  being  as  follows: 

1.  "The  court  declares  the  law  to  be  that  de- 
fendant corporation  was  without  power  to  pur- 
chase its  own  shares  of  stock;  that,  therefore,  if 
the  court,  sitting  as  a  jury,  should  find  and 
believe  from  the  evidence  that  the  note  referred 
to  in  the  petition  and  sued  on  in  thia  case  was 
executed  m  an  attempted  purchase  by  the  de- 
fendant, or  by  certain  of  its  officers  in  its  be- 
half, of  certain  shares  of  the  capital  stock  of 
the  defendant  corporation,  defendant  (plaintifi) 
is  not  entitled  to  recover." 

2.  "The  court  declares  the  law  to  be  that  evoi 
if  the  court,  sitting  as  a  jury,  Aonld  find  from 
the  evidence  that  the  transaction  In  1903  (where- 
by 55  shares  of  the  stock  in  the  B<Mebrou^ 
Monument  Company,  then  belonging  to  Frank  S. 
Bosebrough,  became  the  property  of  the  plain- 
tiff Stringfellow)  formed  a  part  of  the  transac- 
tion in  1905,  whereby  plaintiff  disposed  of  said 
stock,  nevertheless,  if  the  court,  sitting  as  a 
jury,  also  find  and  believe  from  the  evidence  that 
the  sale  of  the  said  shares  of  the  plaintiff  in 
1903  and  the  repurchase  thereof  from  the  plaintiff 
in  1905  were  transactions  in  which  Frank  8. 
Bosebrough  alone  was  interested,  and  in  whioli 
the  defendant  had  no  interest,  then  the  jndg- 
ment  should  be  in  favor  of  the  defendant." 

[1]  The  argument  advanced  tor  a  reversal 
of  the  judgment  proceeds  upon  the  theory 
that  the. notes  were  Issued  to  plaintiff  in  an 
attempt  by  defendant  to  purchase  its  own 
stock,  and  that  the  transaction  was,  for  that 
reason,  ultra  vires  and  void.  That  a  corpo- 
ration Is,  under  our  law,  without  power  to 
purchase  ita  own  stock.  Is  a  general  role  of 
law  which  requires  no  citation  of  authorities 
la  Its  Bopport;  but  see  Hunter  r.  Gannfio^ 
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246  Ma  131,  161  S.  W.  T14;  WUsoo  v.  Mer- 
cantile Co.,  167  Mo.  App.  305, 149  S.  W.  1156. 
and  cases  cited.  However,  we  tbink  that 
the  doctrine  Invoked  avails  defendant  noth- 
ing in  the  Instant  case. 

In  finding  for  plaintiff,  after  giving  the 
first  of  defendant's  two  declarations  of  law, 
snpra,  the  trial  court  must  have  fonnd  that 
defendant  did  not  undertake  to  actually  ac- 
quire any  of  Its  own  stock.  And  It  cannot  be 
disputed  that  defendant  had  no  stock  to  sell 
to  plaintiff  In  1003,  and  did  not  undertake, 
in  1905,  to  acquire,  Awn,  and  hold  the  stock 
In  question.  The  stock  transferred  to  plain- 
tiff was  that  of  Frank  S.  Rosebrongh,  and 
it  was  retransferred  to  him  when  the  settle- 
ment was  made  with  plaintiff  In  1905.  Such, 
indeed,  are  the  averments  of  the  answer. 
But  In  view  of  the  second  declaration  of  law 
it  la  seen  that  the  court  found  that  defend- 
ant was  Interested  In  the  transactions  there 
mentioned.  These  declarations  of  law,  fol- 
lowed by  a  Judgment  for  plaintiff,  show  to 
some  extent  the  view  of  the  case  taken  by 
the  trial  court,  though  they  do  not  suffice  to 
fully  Indicate  the  theory  pursued. 

[2,  S]  If  there  Is  any  substantial  evidence 
to  support  a  recovery,  upon  any  tenable  the- 
ory, the  finding  and  Judgment  of  the  trial 
court  should  be  sustained,  unless  prejudicial 
error  Intervened  by  way  of  rulings  at  the 
trial.  From  the  evidence,  as  we  have  stated 
It  above,  it  appears  that  when  the  contro- 
versy arose  with  plaintiff  In  1905,  defendant 
recognized  that  plaintiff's  contention  was  not 
■wholly  without  merit  Plaintiff,  a  salesipan, 
and  unfamiliar  with  such  matters,  appears  to 
have  been  in  total  ignorance  of  the  real  con- 
ditions prevailing  with  respect  to  the  Internal 
affairs  of  defendant  company  when  he  pro- 
posed to  become  a  stockholder  In  order,  as  he 
thought,  that  he  might  thereby  serve  defend- 
ant to  better  advantage;  and  these  conditions. 
It  seems,  were  not  revealed  to  him.  What 
plaintiff's  legal  rights  were  at  the  time  of 
this  controversy  is  a  matter  not  here  Involv- 
ed ;  but  it  cannot  be  said,  we  think,  that  his 
claim  was  wholly  without  foundation,  and 
that  defendant  could  not  lawfully  recognize 
and  respect  it.  Plaintiff  in  good  faith  took 
the  position  that  defendant  remained  indebt- 
ed to  him,  and  defendant,  In  settlement  or 
adjustment  of  the  con^versy,  recognized  Its 
obligation  to  restore,  so  far  as  its  financial 
ability  would  permit,  the  original  status  be- 
tween the  parties.  It  treated  the  matter  as 
though  it  in  fact  remained  indebted  to  plain- 
tiff, allowing  |300  as  for  accrued  interest 
Under  the  circumstances,  having  thus  effect- 
ed a  settlement  with  plaintiff,  which  he  fully 
carried  out  on  his  part,  and  In  which  defend- 
ant acquiesced  for  approximately  seven 
years,  defendant  Should  not  now  be  heard  to 
attempt  to  repudiate  its  obligation  to  pay 
the  notes  remaining  in  plaintiff's  hands. 


any  of  its  own  stock,  If  ibe  record  merely 
showed,  without  more,  that  the  corporation 
utilized  Its  assets  or  credit  to  purchase  stock 
from  one  stockholder  to  be  transferred  to  an- 
other or  others,  quite  a  different  case  would 
be  presented.  See  Hunter  v.  Oaranflo.  supra. 
It  Is  contended  that  the  trial  court  erred  in 
admitting,  over  defendant's  objections,  evi- 
dence relative  to  the  transaction  of  1903; 
and  that  the  court  throughout  the  trial  erro- 
neously proceeded  as  though  the  suit  were 
one  in  equity  to  restore  the  original  status. 
But  we  find  no  fault  with  the  court's  rulings. 
The  answer  alleges  at  length  the  defendant's 
version  of  the  entire  matter,  beginning  with 
plaintiff's  acquisition  of  the  stock ;  and  when 
plaintiff  had  merely  Introduced  the  note  and 
rested,  defendant  through  its  very  first  wit- 
ness introduced  testimony  concerning  the 
transaction  of  1903. 

[4]  Under  the  circumstances,  we  think  that 
it  wfts  proper  to  permit  all  of  the  facts  sur- 
rounding the  entire  matter  to  be  shown. 
And  we  do  not  think  that  to  make  It  compe- 
tent to  show  what  took  place  in  1903  it  was 
necessary  for  plaintiff  to  Institute  an  action 
in  equity  to  restore  the  original  status,  as 
appears  to  be  the  contention.  Defendant  un- 
dertook. In  1905,  to  restore  that  status,  and 
did  virtually  restore  it  It  Is  true,  as  sug- 
gested, that  In  1903  defendant  owed  plaintiff 
on  open  account,  and  not  upon  a  series  of 
notes;  but  this  Is  InconsequentlaL  The  evi- 
dence Is  that  defendant  was  not  able  to  pay 
the  whole,  and  preferred  to  execute  the  se- 
ries of  notes. 

The  judgment  la  accordingly  affirmed. 


BECKER,  J.,  concurs, 
not  sitting. 


REYNOLDS,  P.  X, 


PALMER  V.  HUCKSTEP  et  aL    (No.  14668.) 

(St  Louis  Conrt  of  Appeals.     Missouri.     July 
S,  1917.    Rehearing  Denied  July  23,  1917.) 

1.  Fraud  ®=>9— Actionable  Fbatjd. 

A  false  repreEentation  of  facts  made  with 
the  knoiwledge  of  its  faledt?  to  persons  ignorant 
thereof  with  intention  that  it  shall  be  acted  up- 
on, followed  by  action  thereon  amounting  to  a 
substantial  change  of  posidon,  is  a  fraud  of 
which  the  Idw  will  take  cognizance. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  8.] 

2.  Pbaud    «=»58(1)— Bvidewci>— Sufficiewct. 

In  an  action  for  deceit  in  Inducing  plaintiff 
to  sell  his  farm  for  $5(X>  less  than  he  would 
otherwise  have  received,  h^d,  that  plaintiff  pro- 
duced suflScient  evidence  to  make  out  a  pruna 
facie  case  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §  65.) 

3.  Appeal  and  Ebkob  «=5»302(4)— Qtjestions 
Pbessnted  —  MOTION  fob  New  Tbial  —  Eb- 

BORS  IN  INBTBUOTIONS. 

A  motion  for  a  new  trial  stating  aa  grounds 
therefore  that  the  court  erred  in  refusing  proper 
instructions   requested    by    defendants,    and'  in 


Though  defendant  did  not  seek  to  acquire  J  granting  improper  instructions  asked  by  plain- 
»fot  othar  CMM  t»  Mim«  topio  and  KSn'-NOUBER  In  all  Ker-Numbarad  DigHU  and  IndexM 
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tiff,  is  sufficiently  gpecific  to  authorize  review  of 
such  instructions  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1748.] 

4.  Appeai,  ani>  Ebrob  <8=»1062(2)— Instbuo- 
TI0N8— Harmless  Ebbob. 

Where  there  was  no  testimony  to  controvert 
the  fact  that  plaintiff  waa  induced  by  certain 
false  representations  to  sell  his  farm  for  $3,000, 
failure  to  require  a  finding  that  plaintiff  was 
induced  by  such  representations  to  sell  for  the 
amount  stated  was  not  prejudicial  to  defendants. 
[Ed.  Kote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4213.] 

6.  Evidence  €=9260— Acts  of  Conbfisatobs 
— Pbeuminart  Pboof. 

In  an  action  to  recover  damages  for  fraud- 
ulently inducing  plaintiff  to  sell  his  farm  for 
a  reduced  amount,  that  plaintiff's  agent  wrote 
a  receipt  for  $500,  and  partially  prepared  a  deed 
from  plaintiff,  and  gave  the  receipt  and  deed 
to  D.,  and  paid  part  of  his  expenses  in  taking 
the  papers  to  plaintiff,  together  with  the  fact 
that  the  agent  had  an,  outstanding  contract  for 
the  sale  of  the  farm  for  a  larger  amount,  was 
sufficient  evidence  of  a  conspiracy  between  D. 
and  the  agent  to  warrant  admission  of  acts  and 
declarations  of  the  alleged  conspirators. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  if  1010-1012.] 

Appeal  from  Circuit  Court,  Uncoln  Comi- 
ty; Edgar  B.  Woolfolk,  Judge. 
"Not  to  be  offldally  published." 
Action  by  A.  W.  Palmer  against  Charles 

5.  Huckstep    and   another.      Judgment    for 
plaintiff,  and  defendants  appeal.     Affirmed. 

R.  H.  Norton  and  Avery,  Dudley  &  KiUam, 
all  of  Troy,  for  appellants.  Pearson  &  Pear- 
son, of  Louisiana,  Mo.,  and  Creech  &  Penn,  of 
Troy,  for  respondent 

BECKER,  J.  This  Is  an  action  for  fraud 
and  deceit  alleged  to  have  been  committed  by 
defendants,  by  which  plaintiff  was  Induced  to 
sell  a  farm  for  $3,000  when  he  would  have 
otherwise  received  $3,500.  From  a  judgment 
In  the  sum  of  $500  in  favor  of  plaintiff  and 
against  both  of  the  defendants,  the  defend- 
ants appeal. 

On  the  trial  of  the  cause  the  testimony 
tended  to  show  that  A.  W.  Palmer,  plaintllT 
below,  respondent  here,  owned  a  farm  tn 
Lincoln  county.  Mo.,  which  he  listed  for  sale 
for  a  period  of  60  days  from  March  30,  1914, 
with  the  defendant  Charles  S.  Huckstep,  a 
real  estate  agent,  the  farm  to  t>e  sold  at 
a  price  to  net  said  Palmer  $3,500.  Huck- 
step advertised  the  place  in  the  newspapers 
and  otherwise,  and  had  personal  interviews 
with  prospective  purchasers. 

It  appears  that  the  defendant  Thomas  Da- 
vis, together  with  one  B.  D.  Elsberry,  had, 
prior  to  the  time  of  the  listing  of  the  prop- 
erty with  defendant  Huckstep,  attempted  to 
purchase  the  said  farm  from  Palmer,  and 
had  offered  $2,700  therefor,  which  offer  was 
refused.  Then  Davis  and  Elsberry  rented 
the  farm  from  Palmer  for  one  year. 

Palmer's  testimony  was  to  the  effect  that, 
after  he  had  listed  the  property  with  Huck- 
step for  sale,  defendant  Davis  called  on  him 


at  his  home  In  the  ctty  of  St  Louis,  abont 
the  last  of  April,  1914,  for  the  purpose  of 
buying  a  tel^hcHie  outfit  which  the  plaintiff 
had  on  his  farm.  In  the  conversation  they 
discussed  the  question  of  plaintiff  selling  the 
farm;  that  plaintiff  told  Davis  that  Huck- 
step had  the  farm  in  his  hands  with  antiior- 
ity  to  seU  it  at  $3,500  net  to  plaintiff;  that 
Davis  then  told  plaintiff  that  Huckst^  could 
not  get  that  amount  for  the  farm,  and  of- 
fered him  $3,000  on  b^alf  of  himself  and 
the  said  Elsberry.  Plaintiff  testified  that  he 
told  Davis  that,  if  he  heard  from  Mr.  Huck- 
step to  the  effect  that  he  could  not  get  $3,- 
500,  he.  would  take  $3,000. 

Plaintiff  further  testified:  That  on  May 
14th  the  said  defendant  Davis  again  called 
on  him  at  his  home  in  St  Louis  and  told 
him  that  Huckstep  had  sent  him  to  tell  him 
that  he  could  not  get  $3,500  for  the  farm,  and 
showed  the  plaintiff  a  receipt  signed  by 
Huckstep,  which  read  as  follows: 

"May  12th,  1914. 

"Received  from  B.  D.  Elsberry  and  Thomas 
Davis  $500.00  earnest  money  on  sale  of  A.  W. 
Palmer  farm.  Chas.  8.  Huckstep." 

That  Davis  had  with  him  a  deed  partially 
made  out  which  he  stated  had  been  prepar- 
ed by  Huckstep,  in  which  it  was  merely  neces- 
sary to  insert  the  plaintifTs  name  and  that 
of  bis  wife,  and  the  description  of  the  prop- 
erty. Plaintiff  further  testified  that,  be- 
lieving Huckstep  was  not  able  to  get  the 
$3,500,  and  that  $500  had  been  deposited,  as 
shown  by  the  receipt,  he  went  with  the  de- 
fendant before  a  notary  and  had  the  deed 
properly  filled  out  and  executed.  This  oc- 
curred on  the  14th  day  of  May,  1014.  It  was 
agreed  between  the  parties  that  Huckstep's 
commission  was  to  be  taken  care  of  by  Davis 
and  Elsberry.  Davis  then  took  the  deed  and 
promised  to  send  the  balance  of  the  money. 

The  plaintiff  testified  that  thereafter,  tn 
the  month  of  June,  he  made  a  trip  to  Els- 
berry, Mo.,  where  the  defendants  lived,  and 
while  visiting  there  learned  that  Huckstep 
and  Davis  had  sold  his  farm  to  one  Joe  B«;r- 
ger  for  the  sum  of  $3,750  before  he  had  made 
his  deed  to  the  farm  to  Davis;  that,  when 
he  inquired  of  the  defendant  Hncl^step  re- 
garding this  sale,  he  was  given  no  satlafac- 
tion.    He  thereupon  filed  this  suit 

For  plaintiff  witness  A.  F.  Gray  testified 
that  he  was  a  brother-^-law  of  one  Joe  Ber- 
ger,  who  purchased  the  farm  formerly  owned 
by  Palmer,  the  plaintiff,  and  that  the  witnes 
had  acted  as  Berger's  agent  in  said  transac- 
tion. He  testified  that  he  noticed  Huckstep 
had  the  Palmer  farm  for  sale,  and  aloag  hi 
the  month  of  April,  1914,  had  called  at  Huck- 
step's office  and  was  told  by  Huckstep  that 
the  price  of  the  farm  was  $3,750;  be  then 
had  made  an  offer  of  $34250  for  the  place, 
which  offer  was  refused,  but  that  on  the  12tb 
day  of  May,  1914,  a  Mr.  Robinson  came  oat 
to  see  him,  representing  Huckstep,  and  ot- 
tered him  the  Palmer  farm  for  $3,600  if  h« 
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would  make  the  deal  right  away,  and  that 
at  witness  Gray'a  request  Boblnaon  gave 
blm  until  tbe  followtng  day  at  noon  to  make 
up  his  mind  on  the  proposition.  Gray  there- 
upon communicated  with  Berger  and  told 
blm  that  If  he  wanted  to  buy  the  Palmer 
farm  he  would  have  to  do  so  at  once;  that 
he  could  make  the  deal  for  $3,760.  Bergor 
agreed  to  purchase  the  farm  at  that  price, 
and,  being  unable  to  leave  his  hcHne  because 
of  Illness,  Berger  sent  his  wife  over  to  Gray's 
borne  the  following  morning  with  a  dieck 
for  $500  to  be  used  by  him  as  earnest  money 
in  the  purchase  of  the  farm.  Berger's  check 
for  $500  was  read  In  evidence,  and  Is  as  fol- 
lows: 

"Elsberry,  Mo.,  May  12,  1914. 
"Elsberry  Banking  Compnny:    Pay  to  Huck- 
step  and   Co.,  or  order,  $500.00,  five  hundred 
no/100  dollars.  [Signed]    Joe  Berger." 

Indorsed: 

"Huckstep  Realty  Co. 

"Paid  May  13,  1914.  Elsberry  Bankhig  C<an- 
pany,  Elsberry,  Mo." 

Gray  delivered  the  Berger  check  to  Huck- 
step, and  at  the  time  entered  Into  a  written 
contract  for  the  purchase  of  the  Palmer 
farm.  The.  first  paragraph  of  said  contract 
reads  as. follows: 

"This  agreement  made  and  entered  into  this 
13th  day  of  May,  1914,  by  and  between  A.  W. 
Palmer,  by  Chas.  S.  Huckstep,  agent,  party  of 
the  first  part,  of  St.  Louis  and  Elsberry,  state 
of  Mo.,  and  Joe  Berger,  party  of  the.  second 
part,  of  Idncoln  county,  state  of  Mo." 

The  contract  bears  signatures  as  follows: 

"A.  W.  Palmer,  by  Chas.  S.  Huckstep,  Party 
of  the  First  Part,  A.  F.  Gray,  Agent,  Part— 
of  the  Second  Part." 

This  said  agreement  ^ows  the  considera- 
tion for  the  Palmer  farm  to  be  $3,750.  Gray 
testlfled  that,  while  Huckstep  had  made  him 
a  price  of  $3,600,  he  had  In  point  of  fact 
quoted  the  price  to  Berger  as  $3,750  in  order 
to  have  a  commission  of  $150  for  himself  in 
handling  the  deal. 

Joe  Berger  testlfled  for  plaintiff  that  Gray 
had  acted  as  his  agent  in  purchasing  the 
farm  from  Huckstep;  that  he  had  paid  $3,- 
750  therefor,  and  that  the  contract  was  mail- 
ed to  him;  that  a  short  time  after  he  had 
received  the  contract  he  asked  Huckstep  to 
draw  up  the  deed;  but  that  Huckstep  said  he 
would  do  so  as  soon  as  he  got  the  title  and 
other  things  settled.  He  finally  got  his  deed 
about  May  20th,  at  which  time  he  gave  Huck- 
step the  balance  of  the  purchase  price;  that 
be  did  not  know  be  was  purchasing  the  farm 
from  Davis  until  he  received  his  deed  from 
Huckstep,  at  which  time  he  required  Huck- 
step to  read  it  over  to  him  a  second  time 
by  reason  of  the  fact  that  Davis'  name  ai>- 
peared  in  it;  and  that  Huckstep  then  ex- 
plained the  matter  to  hhu. 

The  testimony  on  behalf  of  the  defendants 
was  to  the  effect  that,  Davis  and  Elsberry 
desiring  to  purchase  the  Palmer  farm  and 
being  told  by  Huckstep  that  it  was  still  un- 
disposed of,  they  determined  to  try  to  pur- 
chase the  farm  direct  from  Palmer  for  the 


sum  of  $3,000;    that  DaTia  accordingly  ar- 
ranged to  go  to  St.  Louis  and  see  Palmer. 

Defendant  Davis  testlfled  that  during  Ms 
flrst  conference  with  Palmer  about  the  last 
of  April  Palmer  seemed  very  anxious  to  sell 
the  farm  at  $3,000.  Davis  testified  as  fol- 
lows: 

"I  told,  him  if  be  would  knock  off  $90  that  we 
owed  him  for  rent  that  I  would  try  to  buy  it  if 
he  would  five  me  ten  days  to  fix  it  up,  and  he 
said  that  it  would  be  all  right,  but  he  wanted 
$20  for  the  phone.  I  said,  'Well,  that  is  all 
right;  I  will  do  that  and  buy  the  place,  and 
you  knock  oS  $60;'  and  he  remarked  himself, 
'Tou  attend  to  Huckstep  yourself;'  and  I  said, 
'Yes,  air ;   we  will  do  that'  " 

Davis  testlfled  that  when  he  returned  home 
he  had  a  conference  with  Elsberry,  who 
later  made  arrangements  with  Huclist^  to 
draw  up  the  papers;  that  Elsberry  gave 
Huckstep  a  check  in  the  sum  of  $500  on  the 
12th  of  May,  1914,  as  a  part  payment  on  the 
farm;  that  after  the  papers  were  complete 
he  (Davis)  took  them  to  St  Loula  and  had 
Palmer  and  |ils  wife  sign  and  acknowledge 
the  deed,  after  wbidi  he  agalq  took  the  deed 
to  Elsberry,  who  in  turn  delivered  it  to 
Huckstep  for  recording.  He  denied  that 
Huckstep  had  sent  him  to  Palmer,  or  that 
he  told  Palmer  that  he  had.  He  further 
testified  that  Huckstep  did  not  pay  his  ex- 
penses to  St  Louis  on  his  flrst  trip;  that, 
however,  Hndcstep  did  stand  a  iwrtion  of  the 
expenses  of  his  second  trip  to  St  Louis  at 
the  time  he  got  Palmer  to  sign  the  deed; 
further  that  he  could  not  say  whether  it  was 
the  day  before  or  the  day  on  which  be  went 
to  St  Louis  "that  we  were  talking  about 
the  Berger  contract"  He  further  testified 
that  the  property  was  sold  to  Berger,  and  as 
his  part  of  the  profits  on  the  deal  he  received 
$180,  $80  of  which  was  in  cash,  and  the  bal- 
ance credited  by  Elsberry  on  an  account  that 
he  owed  him. 

Defendant  Huckste|>  testlfled  that  be  had 
been  given  the  Palmer  farm  to  sell  at  a  price 
to  net  Palmer  $3,500 ;  that  he  advertised  the 
land  and  tried  to  sell  it;  he  did  not  remem- 
ber exactly  when  Davis  came  into  the  trans- 
action; that,  however,  Davis  reported  to 
him  that  he  °  had  twught  the  farm ;  that 
Elsberry  had  told  him  the  price;  that  he 
was  not  aware  of  Davis  having  gone  to 
St.  liOOls  the  flrst  time,  and  that  he  had  not 
sent  Davis  and  had  not  told  him  to  tell 
Palmer  he  was  unable  to  sell  the  farm  for 
$3,500;  that  after  Davis  had  reported  that 
he  and  Elsberry  had  purchased  the  farm  he 
(Huckstep),  had  told  Elsberry  in  answer  to 
his  Inquiry  that  he  could  probably  get  $3,400 
for  the  farm  on  a  sale,  but  Elsberry  refused 
to  sell  the  property  at  said  price ;  that  sever- 
al days  thereafter,  however,  Elsberry  came 
in  to  him  and  left  a  check  for  the  sum  of 
$500,  asking  him  to  flz  up  a  deed  from 
Palmer  to  Davis  and  wife  so  that  Davis 
could  go  to  St  Louis  to  have  it  sighed ;  that 
he  made  out  the  receipt  and  properly  filled  in 
the  deed;    that  at  that  time  he  (Buckstep)- 
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again  broached  6ie  subject  of  Belling  the 
tarm  for  Davis  and  Elsberry,  which  result- 
ed In  Elsberry  stating  that  If  he  conld  get 
$3,600  for  the  fann  he  would  sell  It;  that 
same  day  witness  sent  Robinson  out  to  see 
Gray,  and  Robinson  insisted  upon  bnTlng 
Gray  come  In  the  following  day,  when  the 
contract  of  May  ISth  was  entered  into,  for 
the  purchase  of  the  Palmer  farm  for  the  sum 
of  $3,750  by  Berger;  that  the  day  after  he 
had  entered-  Into  the  agreement  to  sell  the 
property  to  Berger  Davis  came  Into  his  office 
and  got  the  receipt  which  he  (Huckstep)  had 
made  out  to  Davis  and  Elsberry  for  the  $500 
on  account,  together  with  the  deed,  and  took 
them  to  St  Louis  to  obtain  the  Palmers' 
signatures  to  the  deed.  Witness  further  tes- 
tified that  he  did  not  deposit  the  che<^  that 
Elsberry  had  given  him  in  the  sum  of  $500, 
but  that  he  returned  it  to  Elsberry  after 
the  deal  with  Berger  was  complete ;  that  he 
himself  received  a  commission  of  $150  on 
the  sale  to  Berger;  that  he  had  executed 
the  contract  with  Berger  in  ^e  name  of 
Palmer  for  the  reason  that: 

"I  just  figured  if  anything  came  up  and  Davis 
and  them  could  not  come  across  with  the  deed 
they  had  contracted  to  do  I  would  have  Mr. 
Berger  under  contract  and  the  deal  would  go 
through  just  the  same.  •  •  •  i  dU  not  noti- 
fy Palmer  of  the  sale  on  the  13th  for  the  reason 
that  he  had  already  sold  it  for  $3,000.  I  did 
not  contract  in  Davis'  and  Elsberry's  name  be- 
cause I  only  had  their  say-so ;  they  did  not 
have  any  deed.  I  had  Berger's  and  Elsberry's 
checks  both  at  the  same  time.  Did  not  see  any 
need  in  cashing  Elsberry's  check.  Never 
thought  about  anything  coming  up.  Did  not 
cash  either  of  them  untu  the  14th.  I  was  divid- 
ing the  money  received  from  Mr.  Berger.  Did 
not  have  any  of  EJlsberry's  money  or  Davis' 
money." 

He  testified  farther  that  Davis  and  Els- 
berry knew  on  the  date  that  Davis  came  to 
St.  Louis  that  he  had  contracted  for  the  sale 
of  the  Palmer  farm  to  Berger  at  the  price 
of  $3,600,  less  his  oommlsslon  of  $100.  He 
admitted  paying  part  of  the  expenses  of 
Davis'  second  trip  to  St.  Louis,  and  that  be- 
sides, out  of  the  $250  he  was  supposed  to 
get  out  of  the  two  sales  be  had  paid  to  Mr. 
McDonald  $50  for  suggesting  the  name  of 
Berger  as  a  prospective  buyer,  and  that  as 
a  matter  of  fact  his  total  net  commissions 
amounted  to  a  little  over  $190. 

Elsberry  testified  that  he  and  I>avls,  along 
In  March,  1914,  had  offered  $2,700  for  the 
Palmer  farm,  which  was  refused,  and  that 
they  thereupon  rented  the  place  for  one  year 
at  the  price  of  $160;  later  on,  when  fhey 
heard  there  were  negotiations  under  way 
for  the  sale  of  the  proi)erty,  he  sent  Davis  to 
St.  Louis  to  secure  an  option  on  it  for  a  few 
days;  Davis  returned  reporting  he  had 
bouj^t  the  property  for  $3,000,  less  $60  which 
they  owed  Palmer  for  rent,  and  he  and  Davis 
to  take  care  of  Huckgtep's  commission ;  that 
he  went  to  Huckstep's  office  within  a  day 
or  two  thereafter  and  told  him  that  be  and 
Davis  had  purchased  the  farm ;  that  Huckst^ 
said  be  thought  he  could  dispose  of  the  farm 


for  than  for  about  $3,400,  bnt  tbey  declined 
to  accept  that  amount;  several  days  later 
he  went  to  Huckstep  to  have  him  prepare  tlie 
deed,  and  gave  Huckstep  a  dieck  for  $500. 
a  receipt  for  whldi,  together  with  the  deed, 
Huckstep  gave  to  Davis  to  take  to  St  Loola 
and  obtain  the  Palmers'  signatures  thereto: 
that  Huckstep  retained  his  check  for  $500 
until  after  the  deal  with  Berger  was  com- 
pleted, when  it  was  returned  to  him;  that 
prior  to  Davis  having  come  to  St  Lonls  be 
agreed  with  Huckstep  that  $150  commission 
would  be  paid  by  liim  on  the  deaL  The 
witness  testified  : 

"The  way  I  happened  to  pay  the  $600,  Davia 
said  he  had  better  take  something  else  to  sbow 
good  faith  in  hia  trade,  and  I  says,  'As  long  as 
Charlie  has  been  attending  to  this  busiDeas  I 
will  give  Huckstep  a  check  for  $500,  and  you 
take  Huckstep's  receipt  to  show  Pete  [Palmer] 
we  want  to  close  the  trade  up.' " 

The  witness  testified  that  he  had  told 
Huckstep  as  early  as  May  12th  that  if  he 
could  resell  the  farm  for  $3,600  to  do  so; 
that  he  tiad  promised  to  give  him  $150  as  a 
commission  on  the  Palmer  deal  and  $100 
additional  If  Huckstep  sold  the  farm  for 
then)  to  Berger. 

At  the  close  of  plalntifTs  case,  as  well  as 
at  the  close  of  the  entire  case,  the  defendants 
each  offered  separate  demurrers,  eadh  of 
which  danurrers  the  court  overruled. 

[1]  I.  Appellants  contend  that  the  trial 
court  erred  in  overruling  the  demnrros  to 
the  plaintUTs  evidence  and  to  all  the  evi- 
dence, and  this  on  the  ground  that  no  fraud 
and  deceit  bad  been  shown.  This  l>elng  an 
action  at  law  for  damages  for  fraud  and  de- 
c^t,  it  no  longer  requires  a  citation  of  au- 
thorities to  support  the  rule  of  law  so  well 
expressed  by  Bigelow  on  Fraud  that: 

"A  false  rniresentation  of  facts,  made  with  a 
knowledge  of  its  falsity,  to  persons  ignorant 
thereof,  with  intention  that  it  shall  I>e  acted 
upon,  followed  by  action  thereon  amounting  to 
substantial  change  of  position,  is  a  fraoa  of 
wliich  the  law  will  take  cognizance." 

[2]  When  we  come  to  examine  the  testimo- 
ny adduced  on  behalf  of  the  plalntlif,  and 
viewing  it  In  the  Ught  most  favorable  to 
plaintiff,  there  is  but  one  conclusion  which 
we  can  arrive  at,  and  that  is  that  the  trial 
court  properly  overruled  the  defendants'  de- 
murrers at  the  <doBe  of  plaintifTs  case. 

The  record  shows  that  during  the  time  that 
the  defendant  Huckstep  was  acting  as  agent 
for  Palmer  for  the  sale  of  the  tarm  he  con- 
tracted In  writing  for  the  sale  of  the  farm 
to  Berger  at  and  for  the  sum  of  $3,750.  This 
contract  was  signed,  "A.  W.  Palmer,  l>y  Chas. 
S.  Huckstep,"  and  bore  the  date  of  May 
13,  1914,  while  the  deed  from  Palmer  to  Da- 
vis was  acknowledged  a  day  later.  On  tlie 
very  day  that  said  contract  of  sale  to  Berger 
was  made  Huckstep  gave  a  receipt  to  Els- 
berry for  the  defendant  Davis  for  $600  as 
having  been  paid  him  as  earnest  money  on 
the  sale  of  Palmer's  farm,  to  be  takrai  to  St 
Louis  by  defendant  Davis,  and  shown  to 
Palmer.    Together  with  the  said  receipt  for 
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1500,  HnekstoD  dtf  Tand  to  Davla  a  de«d 
wliicb  b«  had  piCYlously  prepared  In  wbtdL 
the  Gonslderatlod  was  $8,000.  The  record 
farther  shows  that  th!s  $500  for  which  the 
receipt  was  given  by  Huckstep  to  Davis  con- 
sisted o(  a  check  for  $500,  whk*  was  never 
cashed  by  Huefestep,  but  held  by  him  nntll 
after  the  completion  of  the  sale  of  the  farm 
to  Berger,  wlien  the  check  was  returned  to 
Blsberry. 

It  is  dear  that  neitiier  1^  defendant  Da- 
vis nor  ElBbenr  ever  pat  np  any  caab  what- 
soever for  the  pnrdiase  of  the  farm,  but  It 
clearly  ai^ears  that  Davis  went  home  with 
the  deed  and  delivered  It  to  Elsberry,  who  in 
turn  dellvei^  It  to  Hudostep,   and  they 
thereupon  waited  until  Huctotep  had  com- 
pleted the  deal  which  he  had  prior  thereto 
made  with  Berger,  and  out  of  the  money  tliat 
Huckstep  collected  tnxn  Berg^t  om  this  con- 
tract which  Hnckstep  had  signed  In  the  name 
of  Palmer,    Huckstep   paid   oft   the   incum- 
brance on  the  land,  also  the  taxes,  paid  for 
the  abstract,  and  sent  Palmer  the  difference 
between  the  aggregate  amount  of  the  Incnm- 
brance  and  taxes  and  $3,000,  and  the  remain- 
ing $760  Huckstep  then  divided  between  sev- 
eral  parties,  including  himself,  Davis,   Els- 
berry, and  Gray  and  some  one  or  two  others. 
Added  to  this  we  find  the  direct  statement 
ot  the  plalnUfF,  Palmer,  that  Davis  at  his 
first  interview  with  him  In  St.  Louis  stated 
that  Huckstep  was  unable  to  sell  the  farm 
for  $3,500,  and  that  he  bad  been  seat  to 
Palmer  by  Huckstep,  and  his  repeated  state- 
ment that  he  had  stated  to  Davis  that  he 
would  agree  to  sell  only  in  the  event  that 
Huckstep  was  unable  to  sell  the  property  for 
$3,500.    Plaintiff  clearly  addnced  sutwtantial 
evidence  su£9clent  to  make  a  prima  fade  case 
for  the  Jury. 

[3]  II.  llie  appellants  set  out  several  as- 
edgnments  of  error  respecting  certain  Instruc- 
tions given  by  the  trial  court  at  the  request 
of  plaintiff.  When  we  come  to  examine  de- 
fendants' motion  for  new  trial,  flied  in  the 
case  below,  we  find  among  the  13  distinct 
grounds  upon  which  defendants  rely  two  that 
have  reference  to  the  Instructions  given  in 
the  case,  which  read  as  follows: 

"Ninth.  The  court  erred  in  refusing  proper 
instructions  asked  by  the  defendants. 

"Tenth.  The  court  erred  in  granting  improper 
instructiona  and  dedaratkna  of  law  asked  by 
the  plaintiff." 

WMle  these  assignments  of  error  are  in- 
aeflnlte  and  do  not  set  out  the  specific 
gnronnds  or  reasons  of  the  objection,  in  view 
>f  the  Supreme  Court's  ruling  In  the  case  of 
Wampler  v.  Railroad  (Sup.)  190  S.  W.  908, 
nre  do  not  hold  them  to  be  insnfllcient  to  aa- 
iioTlxe  a  review  here  of  the  instructions  glr- 
sn  for  plaintiff  and  those  offered  by  defend- 
ints  and  refused.  See,  also,  Stid  v.  Mo.  Pac. 
Xy.  Co.,  236  Mo.  882,  139  S.  W.  172. 

[4]  We  therefore  next  consMer  appellants' 
Lsslgnmetit  of  error  toucbing  plaintiff's  tat- 
tnictlons.  It  is  contended  that  Instruction 
196  S.W.-OT 


Noi  1  to  bad  b«can8»  It  "holds  defendants  for 
fraod,  because  of  the  Bergn:  sale,  notwltti- 
standlng  on  detendanta'  theory  it  was  made 
on  behaU  oif  Davis  and  Elab«irry  «ftw  the/ 
bad  purdtased  fi«m  plaintiff,"  and  because 
"it  holds  defemdanta  for  fraud  on  the  bare 
repreaentation  of  Davis  that  Huckstep  could 
not  sell  tat  $3,500  without  requiring  the  Jury 
to  find  that  Palmer  was  induced  thereby  to 
scU  for  $8»000,  and  without  requiring  the 
jury  to  further  find  that  Palmer  had  not  in 
fact  previous  agreed  to  sell  to  Elsberry 
and  Davis  for  $3,000." 

Tbare  was  no  such  theory  presented  by  the 
pleadings.  The  answers  of  the  defendants 
were  general  denial&  The  seie  issue  in  the 
case  was  as  to  the  truth  or  falsity  of  the  al- 
legations in  plaintiff's  petition,  and  this  in- 
strvctitHi  oonectly  presents  to  the  Jury  the 
theory  of  tiie  case  upon  which  IC  was  tried. 

As  to  the  failure  ot  the  instruction  to  re- 
quire the  Jury  to  find  that  Palmer  was  in- 
duced to  sell  bis  farm  for  $3,000  by  reason  of 
the  aUeged  fraudulent  representations  of  Da- 
vis, this  omission  is  not  iHrejudidal  to  de- 
fendants, as  there  is  no  testimony  In  the  case 
wldch  goes  to  controvert  this  fact  tliat  plain- 
tiff did  in  point  of  fact  rely  upon  and  was 
indnced  by  the  representations  of  Davis  to 
sell  the  farm  for  $8,000. 

What  we  have  said  above  disposes  ot  the 
objection  levied  at  plaintiff's  instmcttoi 
No.  2. 

[I]  III.  The  admissioii  ot  plaintiff  Palm- 
er's statements  as  to  what  had  been  told  him 
by  defendant  Huckst^  is  assigned  as  error 
on  the  ground  that  it  was  hearsay,  and  that 
no  conspiracy  was  shown  and  no  authority 
ttom  Ho^step  to  Davis  to  speak  for  him; 
that  the  admission  of  these  statements  was 
contrary  to  the  rule  of  law  that  a  eonunon 
design  to  defraud  cannot  be  proven  by  the 
declarations  «t  a  supposed  coni^Irator.  Tliis 
point  must  be  ruled  against  the  appellants 
even  upon  the  authorities  of  the  cases  dted 
by  them.  In  the  majority  opinion  in  the  case 
of  State  V.  Kennedy,  177  Mo.  98,  loc.  clt.  131, 
75  8.  W.  979,  988,  relied  upon  by  appellants, 
we  find  the  following: 

"While  the  authorities  all  hold  that  'it  is  for 
the  court,  in  the  first  place,  to  say  whether  there 
is  any  evidence  of  a  conspiracy,  and  for  the 
jury  to  determine  whether  tnere  was  one,  and  its 
objects'  (State  v.  Walker,  98  Mo.  95,  9  S.  W. 
646,  11  S.  W.  1138;  State  v.  McGee,  81  Iowa, 
17  [46  N.  W.  764];  2  Thompaon  on  Trials,  § 
2455),  asd  the  court  so  announced  from  the 
bench,  ♦  •  •  yet  the  trial  court  ignored  this 
theory  of  the  case  in  the  instructions;  in  fact, 
did  not  say  one  word  about  a  conspiracy,  but 
usurped  the  province  of  the  jury  in  tnat  regard, 
regardless  of  the  law  governing  the  case." 

In  the  case  of  State  v.  Ross,  29  Mo.  loa  Git. 
61,  also  cited  by  appellants,  the  court  said: 

"Such  acts  and  declarations  are  sometimeg  ad- 
mitted for  the  sake  of  convenience  before  suffi- 
cient proof  is  given  of  tlie  conspiracy." 

Fraud  and  conspiracy  by  their  vary  nature 
are  rarely  proven  by  express  agreement  or 
coffiiiwat  betwe^  the  conspIratozB  ac  by  con- 
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tract  expressed  In  writing,  bat  are  In  the 
great  majority  of  cases  proven  by  circnm- 
stantlal  evidence.  They  are  usually  hatcbed 
in.  secret,  asd  therefore  can  seldom  be  shown 
by  direct  or  positive  testimony.  This  mBli:e8 
it  peculiarly  necessary  to  permit  them  to  be 
established  by  proof  of  facts  and  dream- 
stances  tending  to  show  their  existence. 
United  States  v.  Goldberg,  7  Blss.  175,  Fed. 
Cas.  No.  15,223;  State  v.  Walker,  98  Mo. 
104,  9  S.  W.  646. 11  S.  W.  1133. 

Up<m  the  testimony  that  Huckstep  wrote 
the  alleged  receipt  for  $500,  and  partially 
prepared  the  deed  from  Palmer  to  Davis,  and 
gave  the  said  receipt  and  deed  to  Davis  to 
take  to  St.  Ix>nls,  and  that  part  of  the  ex- 
pense of  this  trip  was  paid  by  Huckstep, 
when  taken  in  connection  with  the  fact  that 
there  was  at  the  time  an  outstanding  contract 
for  thq  sale  of  the  property  for  the  sum  of 
$3,790  signed  by  Huckstep  in  the  name  of 
Palmer,  the  court  could  very  properly  hold 
that  sufficient  testimony  of  a  conspiracy  had 
been  shown  to  submit  that  question  to  the 
Jary,  and  therefore  the  acts  and  declarations 
Of  the  allied  conspirators  in  furtherance  of 
Its  objects  were  competent.  People  v.  Mc- 
Kane,  143  N.  Y.  465,  38  N.  B.  950;  1  Green- 
leaf  on  Evidence,  f  111.  The  trial  court  com- 
mitted no  error  in  admitting  statements  of 
the  plaintiff  complained  of. 

There  are  other  points  raised  by  the  ap- 
pellants which  we  have  examined  into,  but 
do  not  find  that  they  are  of  soffldent  merit 
to  be  noted  herein. 

Upon  a  full  consideration  of  the  case  we 
are  of  the  (pinion  that  the  Judgment  is  for 
Oie  right  party,  and  that  no  substantial  error 
was  committed  against  the  appellants,  or  ei- 
ther of  them. 

The  Judgment  is  accordingly  affirmed. 


REYNOLDS, 
cur. 


P.  J.,  and  ALLEN,  J.,  con- 


WILLETT  V.  WILLETT.     (No.  14690.) 

(St  Louis  Court  of  Appeals.    Missouri.    July 

3,  1917.) 

1.  Divorce    ®=129(16) — Deckee— Sdfficiew- 
CY  OF  Evidence. 

In  a  husband's  suit  for  divorce  for  his 
wife's  adultery,  evidence  held  to  warrant  de- 
cree for  plaiutitC 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent.  Dig.  {§  429,  433,  436,  441.] 

2.  Divorce  «=»54— Fault  of  Plaintot. 

If  a  husband  was  guilty  of  cruelty  to  his 
wife,  striking  and  beating;  her,  be  was  not  en- 
titled to  divorce  for  her  adultery,  since  the 
burden  is  on  plaintiff  in  a  divorce  suit  to  show 
that  he  was  Injured  by  the  guilt  of  his  spouse, 
and  that  he  himself  was  innocent  of  wrongdoing 
constituting  a  breach  of  marital  duty. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  IMg.  a  190-196.] 

3.  Divorce    «=s>120(17)  —  Cbdeltt  —  Sufti- 
oiENCY  OF  Evidence. 

In  a  husband's  suit  for  divorce  for  his 
wife's  adultery,  evidence  held  sufficient  to  sus- 


tain the  trial  court's  fiading-  that  the  hnsbsnd 
was  not  himself  gnihy  of  ctoelty  deatnjiag 
Ills  right  to  divorce  for  his  wife's  fault. 

[£ld.  Note. — ^For  other  cases,  see  Divorce, 
(3ent  Dig.  {  454.] 

Appeal  from  Hannibal  Court  of  C«»iunoa 
Pleas;  Wm.  T.  Ragland,  Judge. 
"Not  to  be  officiaUy  published." 
Action  for  divorce  by  Robert  G.   Willett 
against  Annie  G.  Willett.    From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Nelson  &  Bigger,  of  Hannibal,  for  appe- 
lant J.  W.  Hays  and  Chas.  B.  Rendlen,  bodi 
of  Hannibal,  for  respondent 

ATiTiTON,  J.  This  la  an  action  for  dlvoroa 
Plaintiff,  the  hnsband,  in  his  petlti<»  al- 
leges: 

ThBt  the  defendant  "has,  so  conducted  herself 
as  to  render  the  c(»idition  of  plaintiff  intolera- 
ble, in  this,  to  wit,  that  prior  to  the  said  12th 
day  of  March,  1914,  defendant  was  keeping 
company  with  other  men,  and  upon  said  date 
plaintiff  became  convinced  ol  the  fact  that  de- 
fendant was  not  only  keeping  company  with  a 

certain   male   person,   one   she  had  on 

various  and  divers  occasions  committed  adidtery 
with  said  male  person  and  that  plaintiff  fairly 
believes  that  defendant  has  committed  adultery 
prior  to  March  12,  1914,  and  ever  sinee  said 
time  up  to  the  present" 

In  her  amended  answer  defendant,  admit- 
ting the  marriage,  denies  generally  the  otber 
allegations  of  the  petition,  and  alleges  that 
plaintiff  has  offered  to  her  such  indignities 
as  to  reader  her  condition  tatoIetaUe^  In 
this: 

"That  the  plaintiflt  has  been  guilty  of  cniel 
treatment  of  defendant  and  on  numerous  occa- 
sions has  beat,  struck,  and  assaulted  defendant 
without  any  provocation  at  all.  That  he  was 
quarrelsome  and  faultfinding,  and  lias  kept  com- 
pany with  other  women,  and  particularly  ooe 
Grace  Foster,  and  that  the  plaintiff  has  had 
improper  relations  with  said  person." 

Defendant,  however,  does  not  pray  for  a 
divorce,  but  asks  that  plaintiff's  petition  be 
dismissed.  Upon  the  evidence  adduced  the 
trial  court  entered  a  decree  for  plaintiff,  and 
defendant  appeals. 

Plaintiff  and  defendant  were  married  No- 
vember 18,  1896,  and  have  one  child,  a  boy 
who  was  15  years  old  at  the  time  of  the  trial 
below.  They  separated  on  March  12,  1914. 
at  which  time  they  were  living  in  the  dty  of 
Hannibal.  According  to  plaintiff's  testimony, 
he  left  defendant  because  of  her  improper 
relations  with  one  Lum  Lacey.  On  the  nipbt 
of  March  11,  1914,  when  plaintiff,  a  railway 
engineer,  returned  home  shortly  after  11  p. 
m.,  a  quarrel  ensued  between  him  and  de- 
fendant. According  to  plaintiff's  testimony 
he  "fussed"  with  defendant  because  she  tiad 
prepared  but  little  for  him  to  eat,  and  bad 
retired  without  heating  water  for  his  n^e. 
though  the  kitchen  stove  was  red  hot,  with 
an  empty  tea  kettle  thereon.  Plaintiff  ad- 
miU  that  he  "<^sBed  a  little  bit."  He  sa.v!»: 
"I  Just  made  the  remark,  'G —  d —  fanny 
couldn't   be  nothing   fixed  for   me  aronnd 
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theie^  fdl  for  somebody  else.'"  It  appears 
that  defendaut  summoned  tbe  police  by  tele- 
phone, and  shortly  thereafter  two  poUcemen 
arrived,  but  when  defendant  stated  to  them 
that  plaintiff  had  not  struck  her  they  declin- 
ed to  interfere.  Plaintiff  testified  that  de- 
fendant insisted  upon  talking  to  the  police 
ofilcers,  and  stated  to  them  that  Lum  Lacey 
had  bought  all  of  her  clothes  for  the  last 
fire  years;  that  plaintiff  had  bought  nothing 
for  her  during  that  time.  This  Is  corrobo- 
rated by  one  of  the  police  ofEleers  who  testi- 
fied as  plaintiff's  witness. 

Plaintiff  testified  that  prior  to  the  separa- 
tion defendant  had  "admitted  she  was  going 
with  Lacey,"  and  further  that  when  plaintiff 
remonstrated  with  her  she  said  that  "she 
wouldn't  live  true  to  no  man";  that  he  made 
ample  provision  for  his  wife's  needs,  and  had 
bought  her  a  piano,  diamonds,  etc.,  "on  her 
promise  to  do  better,"  but  that  her  conduct 
did  not  improve.  And  plaintiff  stated  that 
after  the  separation  h«  saw  defendant,  the 
son,  and  Lacey  driving  in  a  buggy. 

On  orosa-ezsminatlon  plaintiff  admitted 
that  he  introduced  Lacey  to  his  wife,  and 
that  he  invited  Lacey  to  his  home  once  or 
twice  to  play  cards.  He  denied  that  he  had 
ever  struck  his  wife  or  abused  her,  and  de- 
nied any  Improper  conduct  with  Grace  Fos- 
ter, mentioned  In  the  answer,  saying  that  he 
had  never  seen  her  except  when  her  husband 
was  present 

For  plaintiff  several  witnesses  testified  to 
visits  of  Lacey  to  the  WlUett  home.  One 
witness,  a  Mrs.  Rest,  who  lived  diagonally 
across  the  street  from  the  Wlllett  bouse,  said 
that  prior  to  tbe  separation  Lacey  "visited 
continuously" ;  that  she  had  seen  him  many 
times  drive  up  in  a  buggy  during  the  day; 
that  sometimes  defendant  would  go  out  and 
talk  to  him  at  the  buggy,  and  upon  other 
occasions  he  wonld  enter  tbe  house;  that  he 
would  "open  the  door  and  walk  right  in 
-wlttaoat  knocking" ;  that  he  wonld  "oome  in 
the  daytime  and  he  would  come  any  time  at 
nigbt'",  and  that  she  bad  often  seen  him 
leave  at  6  o'clock  in  the  morning.  Another 
witness  for  plaintiff  who  lived  near  the  Wll- 
lett home  testified  that  before  the  separation 
Lacey  went  there  "aU  times  of  the  day  and 
the  forepart  of  the  night."  Another  witness. 
Miss  Caye,  testified  that  defendant  had  fre- 
quently talked  with  her  about  Lacey;  that 
defendant  called  frequently;  that  "mostly 
when  she  would  call  would  be  when  she  and 
Lacey  had  had  a  fuss,"  and  that  she  would 
talk  about  Lacey;  that  defendant  wonld  fre- 
quently call  her  on  the  telephone  and  ask  her 
if  she  had  seen  Lacey  go  by  her  bouse.  In- 
quiring whether  any  one  was  with  him.  And 
another  witness,  a  Mrs.  Williams,  testified 
that  about  a  -week  after  plaintiff  left  home 
she  went  to  see  deftedant,  but  the  latter 
would  not  admit  her.  The  witness  said,  "She 
opened  the  door  Just  a  little  way  and  said 
that  I  conld  not  come  In;   that  Lnm  was 


coming  np  right  away."  Ottier  witnesses  tds- 
tlfied  in  plaintiff's  behalf,  but  their  testt- 
mony  is  not  ■  of  importance.  One  witness, 
Mrs.  James  Daulton,  on  cross-examination 
stated  that  about  four  years  prior  to  tbe 
trial  she  went  to  see  defendant  and  found 
her  in  bed,  under  the  treatment  of  a  Dr. 
Hays  who  was  present;  that  defendant  bad 
"black  and  blue  spots  around  her  neck  and 
chest"  The  witness  stated  that  these  spots 
were  not  large,  and  that  she  did  not  know 
for  what  defendant  was  being  treated. 

The  evidence  for  defendant  consists  chiefly 
of  her  own  testimony  and  that  of  the  son, 
Francis  WlUett  Two  other  witnesses  testi- 
fied briefly  for  d^endant,  bnt  their  testimony 
need  not  be  notloed  here.  Defendant  testi- 
fied, that  plaintiff  habitually  cursed  and 
abused  her,  and  that  he  had  many  times 
struck  her  violently.  She  told  of  two  occa- 
sions upon'  whldi,  she  says,  plaintiff  knocked 
her  down,  stating  that  about  a  year  prior  to 
the  trial  be  dioked  her  and  then  knocked 
her  down,  falling  upon  her,  whereby  she  re- 
ceived injuries  for  which  she  was  treated  by 
Dr.  Hays.  She  asserted  that  plaintiff  spent 
much  of  his  time  with  Orace  Foster;  tbat 
he  said  that  "he  always  Intended  to  go  with 
her,"  and  when  defendant  would  object  be 
would  knock  her  down.  As  to  Lacey,  de- 
fendant's testimony,  as  it  appears  In  the 
record  before  us,  is  as  follows: 

"About  five  years  and  a  half  ago  Mr.  Willett 
introduced  me  to  Lum  Lacey,  one  time  when  we 
went  fishing.  He  would  invite  Mr.  lAcey  to 
come  over  and  play  cards.  He  would  be  there 
every  Sunday  night,  and  aometimes  three  and 
four  times  a  week.  He  iiaa  come  up  and  stay- 
ed two  and  three  nights  at  a  time.  Francis,  my 
boy,  lives  there  with  me.  Sioce  Mir.  Willett 
left  Mr.  Lacey  has  been  rooming  and  boarding 
at  my  house.  He  has  been  doing  thiat  for  three 
or  four  months.  He  pays  $5  a  week.  He  said 
if  I  would  send  him  nis  meals  to  help  me  out 
he  would  pay  me;  I  sent  him  his  meals  when  he 
was  workug.  He  has  a  room  there  to  himself, 
and  the  boy  and  I  occupy  another  room." 

Thereupon  defendant  rested,  and  plaintiff, 
In  rebuttal,  again  denied  that  he  ever  struck 
his  wife,  and  denied  that  he  kept  company 
with  Grace  Foster.  Defendant,  being  recall- 
ed, testified  that  she  talked  with  Miss  Caye 
but  twice,  and  that  this  was  concerning  a 
"beer  opener."  Thereupon  the  son,  Francis 
Wlllett,  was  called  as  a  witness  for  defend- 
ant. He  testified  that  he  had  frequently 
seen  plaintiff  strike  defendant,  saying,  "The 
first  time  I  can,  remember  was  when  I  was 
between  three  and  four  years  old.''  He  stat- 
ed that  once  his  father  struck  his  mother 
"over  Grace  Foster";  and  that  plaintiff  on 
several  occasions  had  knocked  defendant 
down,  and  (mce  tried  to  strike  her  with  a 
chair. 

[1]  The  evidence  adduced  fully  warranted 
the  trial  court  in  awarding  the  decree  to 
plaintiff,  unless  It  can  be  said  that  under  all 
tbe  evidence  the  ocmrt  should  have  found 
that  plaintiff,  on  his  part,  was  guilty  of 
wrongdoing,  such  as  to  oonstltnte  a  breach 
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of  marital  duty,  and  should  have  denied  him 
relief  on  the  ground  that  he  was  not  both  an 
Injured  and  Innocent  party.  PlalntlfTa  evi- 
dence strongly  supports  the  charges  brought 
against  defendant;  and  In  refutation  of  these 
charges  she  contents  herself  with  the  general 
statement  concerning  Lacey  quoted  from  her 
testimony  above.  She  undertakes,  In  a  gen- 
eral way,  to  account  for  Lacey's  ^-Islts  to  her 
home,  and  his  presence  there  after  the  sep- 
aration, but  she  does  not  deny  the  statement 
said  to  have  been  made  by  her  to  the  police 
officers,  nor  does  she  contradict  certain  dam- 
aging testimony  given  by  apparently  disinter- 
ested witnesses  for  plalntlflT. 

[2]  But  defendant,  appellant  here, 'contends 
that  this  court,  In  reviewing  the  evidence, 
should  have  no  hesitation  in  concluding  that 
plaintiff  did  in  fact  strike  and  beat  his  vrife ; 
and  that  the  Judgment  below  should  be  re- 
versed on  the  ground  that  plaintiff  is  not  an 
innocent  party,  and  hence  not  entitled  to  re- 
lief. If,  indeed,  we  ou^t  to  so  determine 
tlie  facts,  as  to  plalntifTs  conduct,  then  this 
Judgment  should  be  reivecsed.  In  Libbe  v. 
Ubbe,  157  Mo.  App.  loc.  dt  707,  708,  138  S. 
W.  685,  687,  cited  by  appellant,  it  is  said: 

"The  burden  is  on  the  plaintiff  In  a  divorce 
•nit  to  show  not  only  that  be  was  injured  by 
guilt  of  his  spouse  recoKnised  in  law  as  a 
ground  for  divorce,  but  that  he  was  innocent  of 
wrongdoing  of  a  nature  to  constitute  a  breach 
of  maritaJ  duty.  *  •  •  No  husband  who 
strikes  liis  wife  in  anger  and  not  in  the  neces- 
sary defense  of  his  person  should  be  deemed  an 
innocent  and  injured  spouse.  American  man- 
hood abhors  the  wife  beater,  and  by  his  act 
plaintiff  grossly  offended  the  indignities  and 
proprieties  of  the  marital  relation." 

And  see  Elder  r.  Elder,  186  S.  W.  530,  and 
cases  dted. 

The  soundness  of  this  doctrine  will  not  be 
questioned.  Were  we  to  assume  the  truth 
of  the  testimony  of  defendant  and  ber  son, 
we  would  not  hesitate  to  reverse  the  Judg- 
ment and  dismiss  plaintiff's  bill.  But  there 
la  a  direct  conflict  in  th«  testimony  rdative 
to  plaintiff's  conduct  The  case  is  not  one 
where  the  husband's  own  admissions  are  of 
such  diaracter  as  to  make  it  appear  that  he 
too  was  guilty  of  gross  misconduct  ccwstltut- 
ing  a  clear  breach  of  marital  duty,  as  was 
the  case  in  Libbe  v.  Libbe  and  Elder  v.  Elder, 
supra.  Plaintiff  asserts  his  innocence  of  the 
serious  charges  made  against  him;  and  the 
trial  judge,  who  had  the  witnesses  before 
him  and  heard  them  testify,  eyidenUy  did 
not  give  credence  to  the  testimony  of  defend- 
ant and  the  son.  Appellant  directs  our  at- 
tention to  the  testimony  of  Mrs.  James  Daul- 
ton,  supra,  as  corroborating  defendant's  tes- 
timony that  she  was  treated  by  Dr.  Hays  for 
Injuries  inflicted  by  plainUff;  twt  tM  teetl- 
mooy  of  this  witness — who  did  not  know  for 
what  defendant  was  being  treated— was  con- 
cerning an  event  occurring  about  four  years 
prior  to  the  trial,  wItUe  defendant  testlfles 


to  but  one  treatm^t  by  Dr.  Hays,  and  says 
that  it  was  about  one  year  before  the  triaL 

It  is  true  that  it  is  our  proper  function 
to  review  the  entire  evidence,  and  we  are 
not  boimd  by  the  findings  of  the  trial  court; 
but  where  "the  evidence  does  not  greatly  pre- 
ponderate in  favor  of  either  party,  but  pre- 
sents sharp  conflict,  the  ascertainment  of 
the  ultimate  fact  depending  largely  upon  the 
credibility  of  the  respective  witnesses,  the 
appellate  courts  must  necessarily  defer  large- 
ly to  the  finding  of  the  trial  court  Long  v. 
Long,  171  Mo.  App.  202,  156  S.  W.  487." 
Cherry  v.  Cherry,  258  Mo.  403,  404,  167  S.  W. 
639. 

[31  UndA"  the  drcumstances,  we  think 
that  we  would  not  be  justified  In  disturbing 
the  finding  of  the  trial  court  ITie  Judgment 
is  accordingly  affirmed. 

RRTNOLDS,  P.  S.,  and  BBOKEB,  3^  con- 
cur. 


LEVB  V.  PCTTINO.    (So.  14300.) 

(St  Louis  Court  of  Appeals.  Missouri.  Kbv. 
6,  1916.    Rehearing  Denied  July  17,  1917.) 

1.  False  Iupbisonukkt  «b»2— Maugk  akd 
Pbobable  Cause. 

Neither  malice  nor  want  of  probable  causa 
is  necessary  for  recovery  in  action  for  onlaw- 
ful  arrest  and  false  imprisonment 

[Ed,   Note.— For  other  cases,   see   False  Imr 
prisoument  Cent.  Dig.  i  1.] 

2.  False  Imfbisonmsnt  e^'lO— Dktkrsxs. 

It  is  a  defense  to  action  for  unlawful  arrest 
and  false  imprisonment  that  plaintiff  was 
guilty  of  the  offense  for  which  he  was  arrested. 

3.  Licenses  €=340  —  Oftenses  aoainbt  La- 
OEirsE  Law— BuBiNSse  or  PLUHBina. 

To  merely  change  a  faucet  in  an  emergmey 
as  an  accommodation  for  another,  and  not  for 
profit  is  not  to  "engage  in  or  work  at  the  busi- 
ness of  plambing"  within  an  ordinance  maldBg 
it  an  offense  for  oae  other  than  a  iieenacd  plamb- 
er  or  his  apprentice  to  do  so. 

[Ed.   Note.— For   other   cases,    see    laoenaei^ 
Cent  Dig.  {f  79-83.] 

4.  FAI.8E  iMPBISONItENT  €=»10— AjtBKSX  WUH- 

OtJT  Wareant-Jubtification. 
Though  an  ofllcer  may  be  justified  by  rea- 
sonable suspicion  in  arresting  vithovt  a  war- 
rant for  an  offense  not  committed  in  his  pres- 
ence, the  only  justification  for  the  private  citi- 
zen causing  the  arrest  is  guilt  of  the  person  ar- 
rested. 

5.  False  Ixpbiborubht  •a>18  —  JtmnncA- 
noN  ro«  AjnES3>-^t*AaovABi«  Onouiro  los 
Suspicion. 

Merely  seeing  one  remove  a  hydrant  faucet 
is  not  reasonable  ground  for  suspicion  that  he 
is  "engaged  in  or  working  at  the  bvainesa  vt 
finnMar'  withoat  a  license,  as  regards  jos- 
tification  for  arresting  him  without  a  warraat 
for  such  offense. 

[EJd.   Note.— For  other  cases,  see  BVdse  Im- 
prisonment Cent  Dig.  i  17.} 

6.  False  Impbisonmewt  4=>10  —  JtnrrtrTCA- 
noN— GuiLTT  of  Arotbkb  Offerbx. 

It  is  no  jastificatioii  for  iiistigatijBg  arrest 
without  a  warrant  of  one  innocent  of  the  of- 
fense for  which  he  waa  arrested  that  he  wii 
guil^  of  another  offense  not  thought  of  at  tka 
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time,  and  for  wbieh  bo   effiort  wm  mode  to 
cooTict  bim. 
'7.   TbIAI.     «=>a60(l)— iNOTBCOnOHft— RK<)I7X8T 

COVEBED. 

Defendant  may  not  complain  of  refusal  of 
a  requested  inttrnctioa  covered  by  other  re- 
quested instructioiis  (iven. 

rEkl.  Note.— BV>r  other  caaes,  see  Trial,  Cent 
Dig.  i  651.] 
8.  False  Impbisonment  $=^24  —  Punitivx 

Damages  —  Evidence  —  Want  of  Pbob- 

ABLE  Cause. 
As  tending  to  show  want  of  probable  canaa 
for  arrest,  a  factor  bearing  on  _  punitive  dam- 
ages for  false  imprisonment,  evidence  that  on 
the  tpstimony  produced  against  plaintiff  in  po- 
lice court  be  was  promptly  discharged  is  ad- 
missible. 

f£d.  Note.— IV>r  other  cases,  see  False  Im- 
priBooment,  Cent.  Dif.  {  101.] 

Appeal  from  8t  Ix>uU  Circuit  Court;  J. 
Hugo    Grimm,   Judge. 

Action  by  WUIlam  Leve  agalnat  August 
Putting.  Judgment  for  plaintiff,  and  defend- 
ant appeala    Affirmed. 

Cbas.  P.  Williams,  of  St  Louis,  for  appel- 
lant. Mackay  &  Spencer,  of  St  Louis,  for 
respondent 

ALLEN,  J.  Tbls  is  an  action  for  unlaw- 
ful arrest  and  false  Imprisonment.  The  suit 
was  instituted  against  the  appellant,  Putting, 
and  two  police  officers  of  the  city  of  St.  Lou- 
Is;  but  it  was  afterwards  dismissed  as  to 
the  police  officers.  The  trial  before  the  court 
and  a  Jury  resulted  in  a  verdict  and  Judg- 
ment in  plaintiff's  favor  for  $100  actual 
damages  and  $100  as  exemplary  damages, 
from  which  Judgment  defendant  Putting 
prosecutes  the  appeal  before  us. 

The  petition  avers  that  on  December  9, 
1910,  plaintiff  was  the  owner  and  proprietor 
of  a  hardware  store  on  Park  avenue  in  the 
dty  of  St.  Louis,  where  he  conducted  also  a 
repair  shop;  that  on  the  day  mentioned,  at 
about  6  o'clock  p.  m.,  plaintiff,  at  the  re- 
quest of  one  Baum,  a  neighbor,  and  as  a 
favor  to  the  latter  and  without  compensation, 
unscrewed  a  hydrant  faucet;  that  while 
plaintiff  was  so  doing,  defendant  Patting 
caused  and  induced  the  two  police  officers, 
"maliciously  and  with  the  intent  to  injure 
the  plaintiff,  to  arrest  this  plaintiff,  in  said 
dty  of  St  Louis,  Mo.,  and  did  then  and  there, 
by  force,  arrest  and  lead  htm  to,  and  place 
blm  In,  a  patrol  (hoodlum)  wagon,  and  did 
then  and  there  by  force  carry  him  in  said 
patrol  (hoodlum)  wagon,  to  his  humiliation 
and  shame,  through  the  streets  of  the  city 
of  St  Louis,  to  and  at  the  Soulard  Police 
Station,  near  Seventh  and  Soulard  streets  of 
said  dty,  and  did  then  and  there  imprison 
blm  and  detain  him,  restrained  of  his  liberty, 
for  the  space  of  30  minutes,  without  proba- 
ble cause,  and  without  right  or  authority  so 
to  do,  and  against  the  will  of  this  plaintiff." 
And  It  is  alleged  "that  the  defendants,  and 
ead)  of  them,  on  said  9th  day  of  December, 
1910,  did,  unlawfully,  wrongfidly,  and  ma- 


liciously, and  with  tbe  Intent  to  injure  plain- 
tiff, arrest  and  Imprison  this  plaintiff,  and 
detain  him,  restrained  of  bis  liberty  as  afore- 
said .without  probable  cause,  and  without 
rlcbt  or  authority  so  to  do,  and  against  the 
wlU  of  this  plaintiff,"  to  plaintUTs  damage, 
etc.  The  prayer  of  the  petition  is  for  $2,000 
actual  damage  and  $8,000  exemplary  damage, 

The  answer  of  defendant  Putting  con- 
tains first  a  general  deniaL  It  then  proceeds 
to  set' up  certain  ordinances  of  the  dty  at 
St  Louis,  to  wit  sections  numbered  1434, 
1512,  1430,  and  1421  in  the  Rerised  Code  of 
the  dty  of  St  Louis,.  1912  (Bombauer),  and 
avers  that  at  the  time  of  tbe  alleged  unlaw- 
ful arrest  plaintiff  was  engaged  in  and  work- 
ing at  the  business  of  plumbing  in  said  dty, 
contrary  to  the  laws  and  ordinances  thereof; 
that  plaintiff  was  not  a  licensed  pluml>er  nor 
an  apprentice  woridng  for  a  licensed  plumber, 
and  had  not  given  the  bond  required  to  be 
given  by  plumbers  in  said  dty;  that  at  the 
time  of  the  alleged  tmlawful  arrest  plaintiff 
was  making  repairs,  additions,  and  altera- 
tlons  of  a  fixture  and  pipe  connected  with  the 
p^tes  of  the  dty  waterworks,  and  was  en- 
gaged in  repairing  and  working  upon  the 
pipes,  fixtures,  and  appurtenances  thereto, 
which  were  used  to  conduct  water  to  and 
distribute  it  about  the  premises  occupied  by 
said  Baum;  that  the  work  was  not  being 
done  by  plaintiff  upon  his  own  premises,  nor 
as  a  matter  of  courtesy  or  accommodation, 
Imt  as  a  matter  of  business  for  hire  and  com- 
pensation; that  by  the  ordinances  pleaded 
the  acts  mentioned  were  misdemeanors,  and 
punishable  as  such;  and  that  the  alleged 
unlawful  arrest  complained  of  by  plaintiff 
was  because  of  such  acts,  and  was  made  by 
lawful  police  officers  of  the  dty  charged 
with  the  duty  of  enforcing  its  ordinances, 
"upon  view  of  the  commission  of  said  offenses 
and  upon  reasonable  ground  to  suspect  and 
believe  that  the  plaintiff  was  guilty  thereof." 

The  reply  denies  generally  the  affirmative 
averments  of  the  answer. 

The  evidence  for  plaintiff  goes  to  show 
that  he  was  engaged  in  conducting  a  hard- 
ware store  on  Park  avenue  in  the  dty  of  St 
Louis  as  alleged  in  his  petition,  and  that 
the  defendant  was  a  plumber,  whose  place 
of  business  was  located  about  two  blocks 
from  that  of  plaintiff;  that  on  the  evening 
of  December  0,  1910,  one  Baum,  who  then 
conducted  a  store  a  few  doors  from  that  of 
plaintiff,  purchased  a  faucet  from  plaintiff, 
and  requested  of  plaintiff,  as  "a  favor,"  to 
bring  his  wrench  or  wrenches  and  take  off  an 
old  and  broken  faucet  then  on  a  water  plx>e 
in  Baum's  store,  and  put  on  this  new  one; 
and  that  plaintiff,  without  demanding  or 
expecting  compensation,  proceeded  to  per- 
form  this  task. 

It  appears  that  because  of  the  broken  fau- 
cet Baum  was  unable  to  obtain  water  need- 
ed upon  his  premises.    And  defendant  testi- 
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Bed  that  earlier  In  the  flay  Baum  had  sent 
for  him  with  the  ylew  of  having  him  attend 
to  the  matter,  but  that  defendant  was  oth- 
erwise engaged,  and  did  not  arrive  untU  after 
plalntUC  bad  been  summoned  as  above  stated. 

According  to  plaintiff's  testimony,  while 
he  was  in  tbe  act  of  removing  the  old  faucet 
defendant  appeared  upon  tbe  scene,  cursed 
and  abused  him,  and  said:  "I  have  caught 
you  doing  plumbing  work.  I  will  teach  you 
a  lesson" — and  that  defendant  thereupon 
went  out  upon  the  street,  summoned  the  two 
officers,  and  directed  them  to  arrest  plaintiff, 
whereupon  plaintiff  was  placed  under  arrest 
and  taken  to  a  police  station. 

It  is  said  that  plaintiff  was  detained  at  a 
"patrol  box"  upon  the  street  for  about  half 
an  hour,  and  then  was  conveyed  to  the  police 
station  in  a  patrol  wagon,  without  hat  or 
coat,  though  the  weather  was  quite  cold.  It 
appears  that  plaintiff  was  released,  but  re- 
quired to  appear  in  a  police  court  on  the 
following  morning.  And  over  defendant's 
objections  plaintiff  was  permitted  to  show 
that  in  the  police  court  he  was  charged  with 
doing  plumbing  work  without  a  license,  and, 
as  stated  in  the  abstract,  "that  he  was  dis- 
charged without  taking  the  stand  at  all,  and 
without  having  to  make  any  defense." 

One  of  the  police  officers,  called  by  plain- 
tiff as  a  witness,  testified  that  he  and  a  broth- 
er officer  were  summoned  by  defendant  to 
make  tbe  arrest;  that  defendant  appeared 
upon  tbe  street  and  waved  to  the  officers, 
and  told  them  that  a  man  within  Baum's 
store  was  doing  plumbing  work;  that  the 
witness,  after  learning  that  plaintiff  was  not 
a  licensed  plumber,  and  upon  the  assurance 
of  defendant  that  tbe  work  being  done  was 
plumbing  work,  placed  plaintiff  under  arrest 
And  such,  in  effect,  is  the  testimony  of  the 
other  officer,  who  was  called  by  defendant, 
except  that  he  did  not  say  that  defendant 
waved  or  beckoned  to  the  officers  upon 
emerging  from  the  store. 

Defendant,  testifying  in  his  own  behalf, 
denied  that  he  said  anything  to  plaintiff  when 
he  entered  Baum's  place  of  business  as  afore- 
said, and  denied  that  he  summoned  the  of- 
ficers, though  he  admits  that  he  told  the  latter 
that  a  man  was  in  the  store  doing  plumbing 
work.  And  defendant  introduced  In  evidence 
the  ordinances  pleaded. 

There  was  also  testimony  pro  and  con 
relative  to  work  done  by  plaintiff  on  certain 
other  occasions,  viz.  connecting  stoves  with 
hot  water  tanks,  but  it  is  unnecessary  to 
state  it  here. 

[1-3]  It  is  ai^ued  that  the  trial  court  erred 
In  refusing  to  peremptorily  direct  a  verdict 
for  ai^ellant  as  requested  by  him ;  hut  we 
are  not  so  persuaded.  In  this  action  neither 
malice  nor  want  of  probahle  cause  is  a  neces- 
sary element  to  authorize  a  recovery.  Pand- 
Jlrls  v.  Hartman,  196  Mo.  539,  94  S.  W.  270; 
Wehmeyer  v.  Mulvihill,  150  Mo.  App.  197, 
130  S.  W.  681.  But  in  any  event  It  is  a  com- 
plete defense  to  an  action  of  this  character  to 


shoiw  that  Hie  plaintiff  was  In  fact  guilty  of 
the  offense  for  which  he  was  arrested. 
Pandjlris  v.  Hartman,  supra.  And  it  is 
urged  that  the  evidence  conclusively  shows 
that  this  plaintiff  was  working  at  the  busi- 
ness of  plumbing  within  the  meaning  of 
section  1430,  Revised  Code  of  the  City  of 
St.  Louis,  supra,  and  was  therefore  guilty  of 
tbe  offense  for  which  be  was  placed  under 
arrest,  and  his  arrest  lawfuL  The  last-men- 
tioned section  provides  that  it  studl  be  the 
duty  of  every  pers<Mi,  firm,  or  corporation, 
"desiring  to  engage  in  the  business  of  plumb- 
ing" in'  the  city  of  St  Louis,  to  be  registered 
in  a  book  kept  for  that  purpose  by  the  su- 
pervisor of  plumbing  and  to  give  a  bond  of  a 
certain  prescribed  character,  in  the  sum  of 
$2,000.  Section  1434,  supra,  undertakes  to 
define  what  shall  be  included  within  the  term 
"plumbing."  And  section  1421,  supra,  pro- 
vides that  any  one,  other  than  apprentices 
working  for  duly  licensed  plumbers,  who 
shall  "engage  in  or  work  at  the  business  of 
plumbing  in  the  city  of  St  Louis"  shall  be 
guilty  of  a  misdemieanor,  and  upon  conviction 
thereof  wUl  be  fined  not  less  than  $10  and  no 
more  than  $100  for  each  crffense.  Only  those 
are  required  to  register  and  give  a  bond  who 
engage  in  or  work  at  the  business  of  plumbing. 
These  ordinances  evidently  apply  only  to  those 
who  do  plumbing  work  as  a  business,  for  prof- 
it There  appears  to  be  no  evidence  that  plain- 
tiff was  to  receive  any  compensation  for  tak- 
ing off  the  old  faucet  and  putting  on  the  new 
one  which  he  had  sold  to  Baum.  PlalntUTs 
testimony  is  to  the  effect  that  he  recrfved 
75  cents  for  the  faucet,  the  regular  price 
thereof;  that  he  was  to  receive  nothing  for 
doing  the  work  of  changing  the  faucets,  but 
undertook  the  same  as  a  matter  of  accommo- 
dation to  Baum,  his  neighbor.  It  was  sought 
to  show  that  plaintiff's  testimony  in  a  deposi- 
tion taken  prior  to  the  trial  was  to  the  effect 
that  he  received  compensation  for  the  work 
of  changing  the  faucets,  but  It  does  not  ap- 
pear that  plaintiff,  in  his  deposition,  testified 
that  he  received  any  pay  other  than  for  the 
faucet  Itself.  At  the  trial  he  testified  that 
he  was  changing  the  faucets  without  com- 
pensation, purely  as  a  favor  to  Baum,  who 
was  bnxily  in  need  of  water.  And  there  is  no 
other  testimony  oa  the  subject ;  Baum  having 
died  prior  to  the  trial  below. 

If  plaintiff,  as  he  daims,  was  merely  chan;- 
Ing  this  faucet  in  an  emergency,  1.  e.,  to  enable 
his  neighbor  and  customer  to  obtain  water, 
of  which  the  latter  was  deprived  and  which 
was  badly  needed  upon  his  premises,  as  a 
matter  of  accommodation  and  not  for  profit 
we  think  it  clear  that  by  so  doing  he  did  not 
engage  in  or  work  at  plumbing  within  the 
meaning  and  intendment  of  these  ordinances. 
The  trial  court  so  instructed ;  and  tbe  ver- 
dict of  the  Jury  adverse  to  the  defendant,  in 
any  event,  concludes  that  matter  here. 

[4,  S]  It  Is  argued  further  that  the  police 
officers  had  the  legal  right  to  arrest  plain- 
tiff upon  reasonaUe  ausi^clon  that  an  offense 
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had  been  committed;  that  reasonable  groands 
for  such  Buspidon  appear'ed,  making  the  ar- 
rest lawful;  and  that  there  was  therefore 
no  trespass  or  false  Imprisonment.  At  com- 
mon law  an  officer  wae  not  anOioriaed  to  ar- 
rest for  a  misdemeanor  without  a  warrant, 
unless  the  offense  w&b  Committed  In  the  of- 
ficer's presence ;  however,  under  the  statntes 
creating  and  conferring  power  upon  the  police 
of  the  city  of  St.  Louis,  it  Is  held  that  a 
police  officer  of  said  city,  acting  therein,  has 
authority  to  arrest,  without  warrant,  for  a 
misdemeanor  not  committed  within  the  of- 
ficer's view,  provided  he  has  i-easonable 
gronnds  to  suspect  that  tjie  person  arrested 
is  guilty  of  the  offense  for  which  he  is  placed 
under  arrest.  Wduneyer  v.  MulvlhlU,  150 
Mo.  App.  206,  130  S.  W.  681,  and  cases  dted. 
Though  this  be  true,  It  does  not  follow  that 
one  who  directs  or  induces  an  officer  to  make 
an  arrest,  without  a  warrant.  Is  relieved 
from  dvll  liability  in  all  cases  where  the  law 
affords  protection  to  the  officer.  As  a  gen- 
oal  role,  <me  who  actively  instigates  or 
procures  an  arrest,  without  lawful  process. 
Is  regarded  as  the  principal  for  whom  the  of- 
ficer acts  (see  11  Ruling  Case  Iaw,  p.  807,  S 
21)  and  he  may  be  liable  to  resp<md  in  dam- 
ages, though  the  officers  making  the  arrest  be 
protected  (see  12  Am.  &  IBng.  Ency.  769).  In- 
deed in  Pandjlris  v.  Hartman,  supra,  where 
the  arrest  was  made  in  the  Aty  of  St.  Louis, 
by  a  police  officer,  the  court,  distinguishing 
the  <^se  from  one  for  malicious  prosecution, 
said: 

"It  is  the  right  and  privilege  of  any  citizen 
knowing  that  one  has  committed  or  is  in  the 
act  of  Committing  a  crime  to  arrest  the  of- 
fender or  cause  him  to  bo  arrested  without 
waiting  for  a  warrant,  but  in  doing  so  the  im- 
official  citizen  takes  this  risk,  to  wit,  if  it 
should  turn  oat  that  the  man  whom  he  has  ar- 
rested was  not  guilty  of  the  crime,  the  citizen 
causing  the  arrest  is  liable  in  a  civil  action  for 
whatever  damages  the  arrested  man  sustained 
in  consequence  of  his  arrest  and  imprisonment. 
In  such  case  it  is  no  answer  to  the  plaintiff's 
demand  for  damages  for  the  defendant  to  sa^: 
'I  bad  reasonable  cause  to  believe  the  plaintiff 
was  guilty;  I  acted  without  malice.  I  took  the 
advice  of  counsel  learned  in  the  law.'  The 
only  plea  of  justification  or  excuse  is  that 
plainbff  was  guilty  of  the  crime  for  which  he 
was  arrested.  Ahem  v.  Collins.  39  Mo.  1T)0; 
Boeger  v.  Langenberg,  97  Mo.  390,  11  8.  W, 
223,  10  Am.  St  Rep.  322." 

See,  also,  Hanser  v.  Bieber,  197  S.  W.  68, 
recently  decided  by  our  Supreme  Court,  not 
as  jet  offidally  reported. 

But  the  evidence  does  not  make  it  appear 
that  the  drcumstances  were  such  as  to  af- 
ford ground  for  a  reasonable  suspicion  that 
plaintiff  was  guilty  of  the  offense  for  which 
he  was  arrested.  According  to  all  of  the  testi- 
mony on  the  subject,  the  action  of  the  officer 
in  making  the  arrest  was  predicated  upon  the 
bare  statement  of  defendant  that  the  work 
in  question  was  plumbing  work.  No  injury 
was  made  as  to  whether  plaintiff  was  doing 
the  work  for  compensation  or  otherwise,  for 
the  purpose  of  determining  whether  or  not 
plaintiff   was   "engased  In  or  working  at 


pIumMns"  wlliiln  Che  tneaning  of  tbe  ordi-- 
nances.  Plaintiff  was  discovered  in  the  act 
of  removing  a  hydrant  faucet,  but  this  alone- 
cannot  be  said  to  afford  reasonable  ground 
for  suspldon  that  he  was  engaged  in  or  work-' 
ing  at  the  business  of  plumbing,  without  a  li- 
cense, which  was  the  supposed  offense  for 
whidi  be  was  arrested.  In  this  view  the  case 
is  governed  by  the  law  as  declared  and  ap- 
plied in  Wehmeyer  v.  Mulvlhill,  suinra. 

[6]  It  is  suggested  that  in  any  event  plain- 
tiff was  guilty  of  a  violation  of  section  1512 
of  tbe  Revised  Code  of  tbe  dty  of  St  Loula 
of  1912  (Rombauer),  set  up  In  tbe  answer, 
which  provides  that: 

"No  person,  firm  or  oorp>oration  shall  make 
any  attachment  or  connection  with  tbe  pipes 
of  the  St.  Louis  waterworks,  nor  make  any  re- 
pairs, additions  to,  or  alterations  of,  any  pipe 
or  fixture  connected  therewith  unless  he  or  they 
shall  have  given  the  bond  required  to  be  given 
by  plumbers." 

What  is  comprehended  within  the  spirit 
and  Intendment  of  this  ordinance  we  need  not 
dedde.  There  Is  no  evidence  that  tbe  arrest 
was  made  because  of  any  supposed  violation 
thereof.  See  Pandjlris  v.  Hartman,  196  Mo; 
loc.  dt  547,  94  S.  W.  270.  According  to  the 
evidence  for  plaintiff  the  defendant  instigat- 
ed plaintlfiTs  arrest  upon  the  theory  that  he 
was  guilty  of  the  offense  of  engaging  in  the 
business  of  plumbing  within  the  dty  of  St. 
Louis  without  having  procured  a  license 
therefor.  And  having  instigated  plaintiffs 
arrest  for  one  supposed  offense,  It  will  not 
do,  we  think,  to  permit  the  defendant  to  justi- 
fy his  act  by  seeking  to  show  that  If  .plain- 
tiff was  not  guilty  of  tbe  offense  for  which  he 
was  arrested  he  was  nevertheless  guilty  of 
some  other  infraction  of  the  dty  ordinances,' 
not  thought  of  at  tbe  time,  and  for  which  no 
effort  was  made  to  convict  him.  In  this  con- 
nection see  Snead  v.  Bonnoil,  166  K  T.  325, 
329,  59  N.  B.  899;  Cooley  on  Torts  (3d  Ed.) 
p.  816. 

Nor  are  we  here  concerned  with  tbe  effort 
on  defendant's  part  to  show  that  plaintlfl 
had  upon  another  occasion  or  other  occa- 
sions performed  services  which  might  bs 
classed  as  plumbing. 

[7]  Complaint  Is  made  ot  the  refusal  of  an 
Instmction  by  which  it  was  sought  to  have 
the  jury  told  that  If  they  found  that  the  de-' 
fendant  did  not  actually  cause  or  Induce  the 
officers  to  arrest  plaintiff,  but  that  plaintiff 
was  arrested  by  the  officers  on  their  own 
volition  and  on  their  own  judgment  as  to 
their  official  duties  in  the  premises,  then  the 
verdict  must  be  for  defendant  But  there 
was  no  error  in  refusing  this  instruction  for 
the  reason  that  the  court  bad  sufficiently 
covered  that  phase  of  the  case  in  two  other 
instructions  given  at  defendant's  request 
One  of  these  told  the  jury  that  unless  plain- 
tiff had  proved  by  the  greater  weight  ot 
credible  testtmony  that  the  defendant  re- 
quested or  directed  the  police  officers  to  ar- 
rest plaintiff,  tbe  verdict  must  be  for  d^end- 
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ant;  and  the  other  told  the  Jury  that  If  they 
found  from  the  evidence  that  the  defendant 
did  not  request  the  oflScers  to  make  the  ar^ 
rast,  bnt  that  plaintiff  was  arrested  by  the 
officer  of  his  o\7n  volition  and  npon  his  own 
Jndgment  as  to  his  official  duties  In  the  prem- 
ises, then  the  verdict  must  be  for  defendant. 
Thdse  two  Instructions  cover  the  ground 
sought  to  be  covered  by  the  refused  Instruc- 
tion ;  and  the  refusal  of  ihe  latter  could  not 
therefore  be  reversible  error. 

[I]  It  Is  further  urged  that  the  court  erred 
In  admitting,  over  defendant's  objections,  evi- 
dence to  show  that  upon  the  testimony  pro- 
duced against  plaintiff  In  the  police  court  he 
was  promptly  discharged.  Authorities  are 
cited  In  support  of  this,  bnt  they  are  not 
here  persuasive.  As  the  case  was  tried,  the 
question  of  the  existence  of  probable  cause 
tor  the  arrest  was  a  factor  to  be  reckoned 
with  on  the  recovery  of  punitive  damages. 
And  the  evidence  in  question  was  admlssl- 
lAe  as  tending  to  show  want  of  probable 
cause.    See  19  Cyc.  p.  353. 

We  perceive  no  reversible  error  in  the  rec- 
ord, and  the  judgm^it  ia  accordingly  af- 
firmed. 

REYNOLDS,  P.  J.,  concnra 


MOST  V.  MASSACHUSETTS  BONDING  & 
INS.  CO.  et  al.     (No.  2016,) 

(Springfield  Court  of  Appeals.    IfiaaonrL    June 
16^  ldl7.    Rehearing  Denied  July  24,  1917.) 

1.  Insurance  «=s>156(3)  —  "Indemnity  Pol- 
icy"—Constbuction. 

A  policy  insuriog:  an  employer  against  em- 
ploy^ iajuries  containing  a  "no  action  clause," 
Eroviding  that  no  action  shall  lie  against  the 
isurer  except  by  insured  after  losses  have  actu- 
ally been  incurred  and  paid,  after  trial  of  the 
issue,  but  providing  that  the  insured  shall  give 
notice  of  accidents,  and  that  the  insurer  will 
defend  suits  for  damages,  held  to  be  an  "in- 
demnity policy,"  and  not  a  general  liability  pol- 
icy. By  an  "indemnity  policy"  is  meant  that 
no  action  could  be  maintained  thereon  by  any 
person  except  to  indemnify  for  money  actually 
paid,  and  that  neither  the  insured  nor  any  other 
person  could  maintain  an  action  thereon  until 
after  a  judgment  against  the  employer  had  been 
paid. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  £^rst  and  Second  Series,  Indem- 
nity.] 

2.  Insurance  ®=»146(2)  —  IWDEMNrrY  Poucy 

— Co  NSTBUCTION. 

In  employer's  indemnity  poUcv  oootaining  a 
"no  action"  clause,  providing  that  no  action 
shall  lie  against  the  insurer  to  recover  for  loss 
or  expenses,  unless  it  shall  be  brought  by  in- 
sured for  gu(^  loss  incurred  and  paid  ia  money 
by  the  insured  after  trial  of  the  issue,  but  that 
insurer  will  defend  suits  for  damages  against 
the  insured  who  Is  required  to  give  notice  of 
accidents,  held  not  inconsistent  nor  ambiguous 
M>  aa  to  require  construction  against  the  insurer. 
(Ed.  Note. — For  other  cases,  see  Inmrancct 
Cent  Dig.  t  294.1 


3.  iNsmAHCB  <e»14e(8)  —  Cowwaucnow   or 
Policy— AuBiouous  Clauses. 

Ambiguous  clauses  in  insurance  policies  are 
to  be  construed  most  strongly  against  the  in- 
surer. 

[Kd.  Note. — For  other  eases,  see  IiMnirance^ 
Cent  Dig.  {  396.] 

4.  lifflo&ANCi  «=36is  — iNDiannTr  Pouor— 
Waives  of  No  Action  Clause. 

By  assuming  the  defense  of  an  employe's 
personal  injury  action  against  his  employer  and 
failing  to  give  appeal  bond  on  account  of  the 
employer's  insolvency  which  was  its  enatom  in 
sucn  cases,  the  insurer  did  not  waive  provisions 
(d  its  "no  action"  clause,  |>roviding  that  no  ac- 
tion shall  lie  against  the  insurer  to  recover  for 
lofls  or  expenses  under  such  lialMlity  policy,  un- 
less brought  by  the  insured  for  loss  or  expenses 
incurred  and  paid  in  money  by  inaured  after 
trial  of  the  issue. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1530,  1532-1534.] 

Appeal  from  Circuit  Court,  Irm  County; 
E.  M.  Dearlng,  Jndge. 

Suit  by  Margaret  Most  against  the  Massa- 
efansetts  Bonding  &  Insurance  Company  and 
another.  Suit  dismissed  as  to  defendant  Goe- 
bel  Coostmction  Company,  and  Judgment  fOr 
defendant  Insurance  Company,  and  plaintiff 
appeals.    Affirmed. 

Hartley  &  Douglass  and  ifoseph  A.  Wrlgbt, 
all  of  St  Ix)uis,  for  appellant  Leahy,  Saun- 
ders &  Barth,  of  St  Louis,  for  respondentai 

COX,  P.  J.  The  husband  of  Margaret  Most 
was  killed  by  accident  while  In  the  employ 
of  the  Goebel  Construction  Company,  at  a 
time  when  there  was  in  force  an  employer^ 
liability  policy  Issued  by  the  Maasachosetts 
Bonding  &  Insurance  Company  to  the  Goebel 
Construction  Company.  Appellant  sned  the 
Goebel  Construction  Company  and  recovered 
judgment,  and,  falling  to  coUect  this  judg- 
ment on  account  of  the  insolvency  of  tha  Goe- 
bel Construction  Company,  brought  this  suit 
seeking  to  hold  the  insurance  company  lia- 
ble to  her,  and  asking  that  judgment  be  ren- 
dered In  her  favor  against  the  inaurance  ocan- 
pany  for  the  amount  dne  on  her  judgment 
against  the  Goebel  Constructloa  Company. 
On  moti(m  the  suit  was  dismissed  aa  to  the 
Goebel  Construction  Company,  and  the  case 
proceeded  against  the  Insurance  company.  At 
the  close  of  plaiutlfTs  testimony  a  demurrer 
thereto  was  sustained.  Judgment  for  defend- 
ant entered,  and  plaintiff  appealed. 

The  insurance  policy  which  is  made  the 
basis  of  this  action  contains  what  la  known 
as  the  "no  action"  clause.  Thla  clause  pro- 
vides that: 

"No  action  shall  lie  against  the  company  to 
recover  for  any  loss  or  expense  under  this  policy 
unless  it  shall  be  brought  by  the  assured  fOr  liiss 
or  expense  incurred  and  paid  in  moaey  by  the 
assured  after  trial  of  the  Issue.    •    •    •  " 

It  also  required  the  assured  in  cas«  of 
accident  to  give  notice  to  the  insurer  and  the 
insurer  agreed  to  defeiul,  at  Its  own  cost,  any 
suit  for  damages  that  might  be  covered  ty 
tlds  policy.    In  thla  case  U  did  defend  the 


«Bs>Fer  oUttr  cmmi  t»  wna*  teplo  aad  KBT-NVUBBR  laall  Ksy-Humterad  Bls«*t>  and  IMasM 


Digitized  by  ^OOQlC 


MaJ 


HUOHET  V.  TRUrrX 


1065 


mlt  of  plaintiff  agatnst  tbe  Ooebd  Oonstrao- 
tlon  Company,  tmt  did  not  glye  appeal  bond 
when  the  eaae  was  ai^)ealed.  There  -maM  eri- 
denoe  at  the  trial  that  the  Insurance  conv 
pany  usoally  ptorkled  appeal  bonds  In  cases 
appealed  when  the  assured  was  solvent,  tmt 
did  not  do  so  If  the  assnred  was  Insolvent. 

QSiere  are  two  questions  Involved  In  this 
case:  First.  Was  the  policy  involved  an  In- 
demnity policy  only,  or  was  It  a  general  lia- 
bility poUc7  ?  Second.  If  It  Is  an  Indemnity 
policy  only,  was  the  "no  action"  clause  there- 
in waived? 

[1]  The  courts  of  this  state  following  the 
great  weight  of  authority  in  other  Jurisdic- 
tions have  so  often  construed  policies  similar 
to  this  one  to  be  Indemnity  policies  that  we 
deem  it  nnnecessary  at  this  time  to  reopen 
the  discussion  of  that  question,-  but  on  the 
authority  of  those  cases  hold  that  this  policy 
is  an  Indemnity  policy.  Cionqueror  Zinc  & 
Lead  Co.  v.  ^tna  l^e  Ins.  Co.,  152  Mo.  App. 
882,  133  S.  W.  166 ;  Kealty  Co.  v.  Insurance 
Co.,  170  Mo.  App.  123, 186, 137,  161  S.  W.  024 ; 
Dunham  v.  Casualty  Co.,  178  Mo.  App.  658, 
565.  162  S.  W.  728.  By  this  is  meant  that  by 
the  terms  of  tbe  policy  no  action  could  be 
maintained  thereon  by  any  person  except  to 
indemnify  for  money  actually  paid,  and  hence 
neither  the  Insured  nor  any  other  person 
conld  maintain  an  action  thereon  until  after 
the  judgment  against  the  Goebel  Construc- 
tion Company  had  been  paid,  and  since  that 
was  not  done,  that  ends  this  case. 

Api)eUant  contends,  however,  that  the  pro- 
visions of  this  policy  providing  that  the  in- 
surance company  wiU,  at  its  own  expense^ 
conduct  the  defense  of  a  suit  against  the  in- 
sured and  the  fact  that  It  did  assume  control 
of  the  defense  of  the  suit  of  plaintiff  against 
the  Insured,  and  when  that  case  was  ap- 
pealed failed  to  give  appeal  bond  operated  as 
a  waiver  of  tiie  "no  action"  clause,  and  con- 
verted this  policy  Into  a  liability  policy,  and 
in  support  of  that  contention  dtes  Sanders  v. 
Frankfort  Ins.  Co.,  72  N.  H.  485,  57  AtL  655. 
101  Am.  St.  Bep.  688;  Patterson  v.  Adan, 
119  Minn.  308,  138  N.  W.  281,  48  L.  K.  A.  (N. 
S.)  164 ;  Anna  Davies  v.  Maryland  Casualty 
Co.,  88  Wash.  571,  154  Pac.  1116,  155  Pac. 
1035,  U  K.  A.  1916D,  395,  398. 

E2,  3]  We  think,  however,  that  the  reason- 
ing of  these  cases  on  that  question  Is  not 
sound.  The  two  provisions  of  the  policy  axe 
not  inconsistent,  neither  Is  there  any  ambi- 
guity in  them  so  as  to  require  the  application 
of  the  rule  that  ambiguous  clauses  in  insur- 
aitoe  policies  are  to  be  construed  most  strong- 
ly against  tbe  insurer.  The  reasoning  of 
these  cases  would  have  much  to  commend 
It  if  addressed  to  a  state  Legislature  when 
considering  a  measure  to  prevent  policies  of 
this  kind  being  issued  and  to  provide  that 
tbe  injured  party  might  have  a  right  of  ac- 
tion against  the  Insurer,  but  tbe  courts  are 
powerless  to  make  contracts  for  tbe  parties. 


"Utkef  caa  only  enforce  them  as  the  pairtles 
hare  made  them. 

[4]  We  think  the  better  reasoning  as  well 
as  the  greater  weight  of  authority  is  against 
the  contention  of  appellant  on  the  proper 
construction  to  be  given  the  terms  of  the  poli- 
cy and  the  effect  of  the  conduct  of  the  Insurer 
on  the  questlou  of  waiver.  Goodman  v.  Geor- 
gia Life  Ins.  Co.,  188  Ala.  130,  66  South.  649; 
EidelUy  &  Casualty  Co.  v.  Martin,  163  Ky. 
12,  173  S.  W.  307;  Cayard  v.  Robertson  ft 
Hobbs  et  al.,  123  Tenn.  382,  131  S.  W.  864,  30 
L.  R.  A.  (N.  8.)  1224,  Ann.  Cas.  1912C,  152; 
Allen  V.  .Etna  Life  Ins.  Co.,  145  Fed.  881,  7<8 
O.  C.  A.  265,  7  L.  R.  A.  (N.  S.)  958 ;  Carter 
V.  JBtna  life  Ins.  Co.,  76  Kan.  275,  81  Pac. 
178,  n  L.  R.  A.  (N.  8.)  1155 ;  Ford  v.  JEtna 
Life  Ins.  Co.,  70  Wash.  29,  126  Pac.  68;  Poe 
et  al..  Receivers,  v.  Phil.  Casualty  Co.,  118 
Md.  347,  84  Atl.  476,  480;  14  R.  C.  L.  1370,  ^ 
358;  Fuller's  Accident  &  Employer's  Lia- 
bility Insurance,  pp.  455  and  452,  and  au- 
thorities there  cited.  The  other  cases  cited 
by  appellant  to  sustain  her  contention  of  a 
waiver,  to  wit.  Canning  Co.  v.  Insurance  Co., 
154  Mo.  App.  327, 133  S.  W.  664;  Fuller  Bros. 
Co.  v.  Casualty  Co.,  94  Mo.  App.  490,  68  S.  W. 
222;  Dunham  v.  Casualty  Co.,  179  Mo.  App. 
558, 162  S.  W.  728 ;  Rochester  Co.  v.  Casualty- 
Co.,  143  Mo.  App.  555,  128  S.  W.  204;  Royle 
Mining  Co.  v.  Casualty  Co.,  161  Mo.  App.  185, 
142  S.  W.  438,  are  each  clearly  distinguish- 
able from  the  present  case  on  tbe  facts,  and 
are  not  authority  in  support  of  appellants' 
contention  in  this  case.-  In  those  cases  the  in- 
surance company  had  by  their  conduct  as- 
sumed a  position  Inconsistent  with  tbe  de- 
fense attempted  to  be  made  when  sued  on 
their  policies,  and  that  feature  which  was  the 
controlliug  one  In  those  cases  is  absent  in  this 
case.  In  the  case  of  Maryland  Casualty  Co. 
v.  Peppard  (Okl.)  157  Pac.  106,  L.  R.  A.  1916B, 
597,  cited,  the  policy  did  not  contain  the  "no 
action"  clause,  hence  it  Is  not  in  point 

Our  conclusion  Is  that  the  policy  involved 
in  this  case  Is  an  indemnity  policy,  and  that 
there  was  no  waiver  of  the  "no  action"  clause, 
and  this  makes  it  unnecessary  to  pass  upon 
the  question  of  what  the  rights  of  plaintiff 
might  have  been  if  the  policy  had  been  a 
general  liability  policy,  and  on  that  question 
we  express  no  opinion. 

The  Judgmeiit  Is  for  the  right  party,  and  la 
therefore  affirmed. 

STURQIS  and  FARRIN6TON.  JJ,.  concur. 


HUGHEY  et  aL  ▼.  TRUITT.     (No.  2023.) 

(Springfield  Court  of  Appeals.    Missouri.    June 
16, 1917.    Rehearing  Denied  July  24,  1917.) 

L  Dbeos  «=>74— FaUiUBB  to  Rbao— Nbou- 

GEJ<cB— Estoppel. 

Where   plaintiEE  was  in  no  way  prevented 

from  reading  the  deed  he  signed  or  the  note 

he  received  for  the  laod,  he  ought  not  to  be  per- 
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mitted,  in  salt  to  set  them  aside,  to  say  he  did 

not  know  their  contents. 

2.  Principai  and  Agent  €=s>184(2)— AcnoN8 

BY  Thibd  Personb— Bij;ction  of  Remedies 

— Action  Against  Agent. 
Vendor  who,  after  discovering  that  a^nt 
had  given  bis  note  instead  of  that  of  his  princi- 
pal for  the  land  sold,  borrowed  money  on  it  and 
permitted  the  bank  to  sue  and  obtain  judgment, 
Ratified  the  transaction,  and  could  not  after- 
wards proceed  against  the  principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  701%,  703.] 

.    Sturgis,  J.,  dissenting, 

.  Ai^eal  from  Circuit  Court,  Pemiscot  Coun- 
ty;   Sterling  H.  McCarty,  Judge. 

Suit  by  J.  R.  Hughey  and  another  against 
■B.  H.  Trultt  and  another.  Judgment  for 
plaintiffs,  and  defendant  named  appeals. 
Reversed. 

R.  L.  Ward,  of  OarutbersvlUe,  and  Thos. 
Galliran,  of  New  Madrid,  for  appellant 
Sam  J.  Oorbett,  of  CaruthersvlUe,  J.  B. 
^Brewer,  of  New  Madrid,  and  Roy  G.  Garri- 
son, of  CarutbersvlUe,  for  respondents. 

COX,  P.  J.  This  suit  was  brought  against 
defendants,  R.  H.  Trultt  and  R.  J.  Miller. 
Miller  made  no  defefnse,  and  judgment  went 
against  him  by  default  Trultt  answered, 
and  on  trial  before  a  Jury  Terdict  was  ren- 
dered for  plaintiffs  for  $2,800,  and  Trultt 
appealed. 

The  petition  is  a  blending  of  two  causes  of 
faction;  one  In  fraud  and  the  otlier  on  con- 
tract The  petition  was  not  attacked  by  de- 
murrer or  motion  to  strike  out  or  to  require 
an  election,  but  defendant  answered,  and 
since,  as  we  view  the  case,  it  can  be  proper- 
ly disposed  of  on  the  conceded  facts,  it  will 
not  be  necessary  to  discuss  the  pleadings. 
'  The  facts  conceided,  or  at  least  undisputed, 
together  with  the  facts  developed  by  plain- 
tiffs' testimony  that  are  most  favorable  to 
'them,,  may  be  summarized  as  follows: 
,  Plaintiff  J.  R.  Hughey  was  the  owner  of 
pleo  acres  of  land  In  Pemiscot  county  which 
he  sold  by  verbal  agreement  to  defendant  R. 
H.  Trultt  for  $3,500.  Trultt  at  that  time 
lield  a  mortgage  on  the  land  for  $1,100,  and 
It  was  agreed  that  this  should  be  taken  up 
and  $400  paid  to  Hughey  and  a  note  for  $2,- 
000  due  in  five  months  be  given  by  Trultt  to 
Hughefy,  and  Hughey  should  make  and  deliv- 
er a  warranty  deed  to  the  land  to  Tmltt.  It 
was  understood  that  Hughey  should  retain 
the  land  until  he  harvested  his  crop,  and 
lie  states  that  Trultt  told  him  when  be  got 
ready  to  make  out  the  papers  to  go  to  de- 
fendant R.  J.  Mlllefr,  as  he  was  general  agent 
for  Trultt  to  buy  and  sell  land,  and  he  (Mil- 
ler) would  attend  to  it  This  agreement  was 
not  reduced  to  writing,  and  of  course  was 
not  binding  at  that  time. 

When  the  crop  was  gathered  and  Hughey 
was  ready  to  execute  the  deed  and  close  the 
deal,  be  and  bis  wife,  the  c(H>lalntiff,  went 
to  Miller  as  directed  and  told  bim  they  had 


come  to  make  the  deed  to  Tmitt  and  receiTe 
thd  pay  as  he  and  Huj^y  liad  agreed.  Mil- 
ler delayed  preparing  the  papers  until  plain- 
tiff J.  R.  Hughey  became  somewhat^  vesed, 
and  told  Miller  that  he  must  fix  up  the  pa- 
pers or  he  would  go  home.  MiUer  then  pre- 
pared the  papers.  Hughey  and  his  wife  sign- 
ed and  acknowledged  the  deed.  Miller  paid 
Hughey  $400,  and  gave  him  a  note  for  $2,000, 
and  promised  to  get  the  $1,100  mortgage  for 
him,  and  plaintiffs  went  home  believing  that 
they  had  deeded  the  land  to  Trultt  and  bad 
received  Trultt's  note  for  $2,000.  In  fact, 
however,  the  deed  was  made  to  Miller,  and 
the  note  was  signed  by  Miller  and  his  wife. 
Cora  E.  Miller.  Hut^ey  soon  thelreafter 
moved  to  Tennessee,  and  did  not  discover 
that  be  had  Miller's  note  Instead  of  Tmitt's 
until  some  time  after  his  removal  to  Tennes- 
see. He  conld  read  and  write  a  little,  though 
not  well,  and  did  not  read  either  the  deed  or 
the  note. 

When  Hughey  discovered  that  be  bad  Mil- 
ler's note  instead  of  Trultt's,  be  did  not  send 
It  back  or  make  any  complaint  to  Tmitt, 
but  retained  the  note,  and  later  borrowed 
money  at  the  bank  and  put  this  note  up  as 
coUateraL  The  note  was  not  paid,  and  the 
bank  brought  suit  upon  It  in  New  Madrid 
county.  Mo.,  and  obtained  Jndgmebt  thereon 
against  the  makers,  R.  J.  and  Cora  E.  Mlllw. 
This  judgment  was  not  paid,  and  Hughey 
was  compelled  to  pay  bis  debt  at  the  bank 
from  other  sources,  and  later  brought  this 
suit 

Trultt  denies  buying  from  Hughey  at  aU, 
but  says  be  bought  the  land  from  M:iUer 
and  paid  him  in  full  without  any  knowledge 
that  it  was  not  paid  for  by  MlUer.  Miller 
also  testified  that  be  bought  from  Hugbey. 
We  are,  however,  disposing  of  the  case  <m 
plaintiff's  testimony. 

[1]  There  is  no  pretense  that  Hugh^  was 
In  any  way  prefvented  from  reading  the  deed 
be  signed  or  the  note  be  received  from  Mil- 
ler, and  since  he  failed  to  avail  himself  of 
the  means  at  hand  of  acquiring  Information 
as  to  their  contents,  be  ought  not  now  be 
permitted  to  say  he  did  not  know  their  con- 
tents. Bradford  v.  Wright,  145  Mo.  App. 
623,  630-631,  123  S.  W.  108:  Penn  v.  Brash- 
ear,  65  Mo.  App.  24,  27;  International  Book 
Co.  ▼.  Anderson,  179  Mo.  App.  631,  637.  162 
8.  W.  641. 

[21  Whether  Hughey  should  he  hdd  re- 
sponsible for  his  own  negligence  in  not  read- 
ing the  deed  and  note  at  tbe  time  or  not,  be 
did  afterwards  learn  that  he  had  Miller's 
note  Instead  of  Trultt's.  If  bis  version  of 
the  transaction  is  correct,  he  should  have  re- 
turned the  note  to  Miller  and  dcAnanded  one 
from  Trultt  instead,  but  he  retained  this 
note,  borrowed  money  on  it  and  permitted 
the  back  to  pursue  it  to  judgment,  and,  aft- 
er having  failed  to  collect  it  from  Miller, 
now  seeks  to  recover  from  Trultt 
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On  HTigfaey'8  own  tbeory  be  knew  MlUer 
was  Trultt's  agent;  for  be  testifies  that 
Trultt  told  him  to  go  to  Miller  to  close  the 
trad^,  and  that  Miller  was  bis  general  agent 
to  buy  and  sell  land.  When  he  discovered 
that  he  had  Miller's  note  Instead  of  Tmltt's, 
and  having  thereafter  borrowed  money  on  It 
and  permitted  the  bank  to  sue  and  obtain 
judgment  on  this  note,  bet  certainly  at  that 
time  Intended  to  hold  Miller  responsible  on 
the  note,  and  by  that  action  ratified  the  ac- 
tion of  HUler  In  giving  the  note  himself  in- 
stead ot  signing  Trultt's  name  thereto,  as  he 
says  he  supposed  Miller  had  done. 

By  this  ratification  he  was  placed  In  the 
same  position  as  be  would  have  been  had  he 
read  and  understood  the  note  at  the  time  It 
was  given,  and,  having  thus  accepted  the 
agent  as  his  debtor,  he  could  not  afterwards 
reverse  his  action  and  proceed  against  the 
principal.  Ames  Packing  &  Prov.  Co.  v. 
Tucker,  8  Mo.  App.  95;  Schepflin  v.  Dessar, 
20  Mo.  App.  569 ;  Sessions  v.  Block,  40  Mo. 
App.  589;  Provencfaere  v.  Belfess,  62  Mo. 
App.  50;  Alter  v.  Frlck,  62  Mo.  App.  453; 
Liunber  &  Mfg.  Co.  v.  Building  &  Cons.  Co. 
189  Mo.  App.  406,  176  S.  W.  509;  Carman 
V.  Harrah,  182  Mo.  App.  365,  378-379,  170  S. 
tV.  388;  Anchor  Warehouse  Co.  v.  Mead  et 
al.,  181  S.  W.  1057;  Lears  t.  Cella,  188  S. 
W.  1150;  Murphy  v.  Hutchinson,  93  Miss. 
643,  48  South.  178,  17  Ann.  Gas.  611i  21  L. 
R.  A.  (N.  S.)  785. 

PlaintifTs  cannot  avoid  the  effect  of  their 
own  conduct  by  now  attetnpting  to  stand  on 
a  diarge  of  fraud  alone,  for  when  what  they 
denominate  fraud,  to  wit,  the  substitution  of 
Miller's  note  for  Trultt's,  was  discovered, 
they  did  not  rescind,  but  elected  to  stand 
on  the  contract  as  it  was,  and  that  contract 
was  that  Miller  should  pay  the  balance  of 
the  purchase  money,  $2,000,  and  not  Trultt. 
From  either' point  of  view  plaintiffs  have  no 
cause  of  action  against  Trultt. 

What  we  have  said  renders  It  unnecessary 
to  discuss  other  interesting  questions  ralse^l 
in  the  able  brief  and  argument  of  counsel. 

Judgment  reveirsed. 

PARRINGTON,  J.,  concurs.  STtlRGIS, 
J-  dissents. 


STATE  ex  rd.  SAVINGS  TRUST  CO.  T. 
EALIiEN  et  al.     (No.  15380.) 

(St.   Louis    Court   of   Appeals.      Missouri. 
July  3,  1917.) 

1.  NOTABIKS  *=»11  —  LlABILITT  OK  BoND  — 

NXOLIOENCE. 

A  notary's  bondsmen  are  liable  for  her  neg- 
ligence in  certifying  on  a  printed  form  that  her 
employer  and  his  wife  acknowledged  an  instru- 
ment, although  the  wife's  name  was  not  in- 
serted and  tbe  notary  merely  failed  to  cancel 
the  words,  "his  wife." 

[Ed.    Note.— For   other   cases,    see   Notaries, 
Cent  Dig.  S|  28-36.] 


2.  ACENOWUCDOiaNT  Sac>48— I<iabii.ity  ix». 
False  Acknowledgment  —  Pboxiuats 
Cattbe. 

A  notary's  negligence  in  falsely  certifying- 
that  a  person  acknowledged  a  deed  oi  trust  raox- 
imately  ccmtributed  to  the  loss  sustained  oy  a 
concern  advancing  money  on  such  deed,  although 
the  deed  might  still  have  been  worthless  if  ac 
tually  signed  bv  the  person  whose  signature  waa 
falsely  acknowledged. 

[E2d.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  iS  241-243.] 

3.  Stxpulationb  «=»18(e)  —  SuynciENCT  or 

EVIDENCK. 

In  an  action  on  a  notary's  bond,  a  stipula- 
tion that  a  person  had  no  property  subject  to 
execution  or  attachment  in  the  state,  and  a  find- 
ing that  certain  notes  were  worthless  because 
of  his  insolvency,  suf&ciently  establishes  such 
insolvency. 

[Ed.  Note.— For  other  eases,  see  Stipulationi, 
Cent.  Dig.  §i  48-60.] 

Appeal  from  St.  Louis  Circuit  Court; 
Thomas  0.  Heunlngs,   Judge. 

"Not  to  be  oflldally  published." 

Action  by  the  State,  on  the  relation  of 
the  Savings  Trust  Company,  against  Hilde- 
garde  Hallen  and  another.  Judgment  for 
relator,  and   defendants  appeal.     Affirmed. 

Jeffries  &  Coram,  of  St.  Louis  for  appel- 
lants. .Tohn  H.  Boogher,  of  St.  Louis,  for 
respondent 

BECKER,  J.  This  case  is  here  on  a  sec- 
ond appeal.  The  facts,  for  practical  pur- 
poses, are  identical  with  those  In  the  case 
when  here  on  the  first  appeal,  reported  in 
165  Mo.  App.  422,  146  S.  W.  1171,  reference 
to  which  is  hereby  made  for  a  full  and  com- 
plete statement.  We  will  merely  set  forth 
such  facts  as  are  necessary  for  the  under- 
standing of  the  points  which  are  i)ertlnent 
to  the  determination  of  the  present  appeal. 
The  relator  brin?s  this  action  against  Hllde-' 
garde  Hallen  and  the  Bankers'  Surety  Com- 
pany, the  latter  her  surety  on  her  notarial 
bond,  for  forfeiture  of  the  penalty  of  the  bond, 
15,000,  and  for  judgment  and  execution  for 
$1,500,  the  damages  alleged  to  have  been  sus- 
tained by  relator  by  reason  of  the  breach  of 
the  conditions  thereof.  The  trial  of  the 
cause  before  the  court,  a  Jury  being  waived, 
resalted  in  a  finding  and  judgment  for  the 
relator,  from  which  the  defendants  appeal. 

On  the  leth  day  of  June,  1907,  M.  Dwight 
Portner  and  Kathryn  Portner,  his  wife,  ex- 
ecuted a  deed  of  trust  on  a  certain  tract 
of  land  in  St.  Louis  county  to  the  St  Louis 
Union  Trust  Company  as  trusteo  for  X 
Philo  Young,  securing  a  note  for  f  2.500,  with 
six  interest  notes  eech  for  $75.  The  valid- 
ity of  Oils  deed  of  trust  is  not  In  question, 
and  Is  mentioned  only  Incidentally.  On  or 
about  the  6th  day  of  December,  1908,  Portner 
determined  to  borrow  $1,500  from  tBe  Sav- 
ings Trust  Company,  respondent  herein.  In 
order  to  obtain  collateral  upon  which  he 
might  obtain  the  loan.  It  appears  that  Port- 
ner prepared  a  replica  of  the  genuine  deed 
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ot  trnst  and  notes  hereinabove  referred  to, 
forging  his  wife's  name  thereto,  and  present- 
ed the  same  to  Hlldegarde  Hall^t  for  ac- 
knowledgment. Fortner  alone  appeared  be- 
fore the  notary  at  the  time  the  acknowledg- 
ment was  taken;  Mr&  Fortner  did  not  ap- 
pear. 

When  the  certificate  of  acknowledgment 
left  the  notary's  hands  It  was  In  this  form : 

"State  of  Missouri,  City  of  St.  Louis— ss. :  On 
this  sixteenth  day  of  July,  1907,  before  me  per- 
sonally   appeared  M.   D.   Fortner,    and 

his  wife,  to  me  known  to  be  the 

persons  described  in  and  who  executed  the  fore- 
going instrument,  and  acknowledged  that  they 
executed  the  same  as  their  free  act  and  deed. 

"In  testimony  whereof,  I  have  hereunto  set 
my  band  and  affixed  my  official  seal  in  the  dty 
of  St.  Louis,  Mo.,  the  day  and  year  first  above 
written. 

"My  term  expires  March  Ist,  1912 19. . 

"[Notarial  Seal.]  Hildegarde  Hallen, 

"Notary  Public." 

All  of  the  certificate  was  printed  except- 
ing the  words  which  are  underscored,  name- 
ly, "sixteenth,"  "July,"  "7,"  and  the  name 
"M.  D.  Fortner,"  which  words  were  type- 
written. The  words,  "March  1st,  1012,"  and 
the  signature  of  the  notary,  "Hlldegarde 
Hnllen,"  were  written  in  ink.  After  the  ac- 
knowledgment bad  been  taken,  Fortner  pre- 
sumably changed  the  certificate  of  acknowl- 
edgment by  Inserting  bis  wife's  name,  "Kath- 
ryn  Fortner,"  and  altered  the  date  of  the  ex- 
piration of  the  commission  from  March  1, 
1912,  to  March  1,  1910.  This  duplicate  of 
the  genuine  deed  of  trust,  together  with  the 
duplicate  notes  (which  notes  bear  the  f<^low- 
ing  Indorsement  stamped  on  the  back  thereof : 
"Without  recourse,  J.  Pbilo  Yonug,"  the  said 
Toung  appearing  as  payee  in  said  notes), 
were  presented  by  Fortner  to  the  Savings 
Trust  Company,  respondent  herein,  as  col- 
lateral security  on  his  note  for  $1,.^K)0  for  a 
loan  In  like  amount.  Along  with  these  papers 
Fortner  presented  to  the  officers  of  the  re- 
lator bank  a  certificate  of  title  given  by  a 
reputaUe  title  company,  which  showed  the 
title  of  the  property  in  question  to  be  ia 
Kathryn  Fortner,  wife  of  M.  D.  Fortner,  sub- 
ject to  a  deed  of  trust  to  the  St  Lonls  Union 
Trust  Company,  trustee  for  J.  Phllo  Young, 
dated  JiUy  16,  1907,  filed  for  record  July  17, 
1907,  daily  number  46,  to  secure  a  note  for 
$2,500.  due  in  thi-ee  years,  and  six  semiannual 
interest  notes  each  for  $75. 

This  court,  in  the  opinion  on  the  former 
appeal,  held  that  the  notary  was  guilty  of 
negligence,  and  that  on  the  question  as  to 
whether  the  plaiutlff  was  guilty  of  contribu- 
tory negligence  in  accepting  the  deed  of  trust 
In  view  of  the  evidences  of  alterations  of  the 
certificate,  said  that  It  was  "a  question  of 
fact  which  might  be  decided  either  way." 
After  the  case  was  reversed  and  remanded, 
the  appellants  filed  an  amended  answer, 
which  contains  the  following  and  other  new 
matter,  to  wit: 

"Further  answering,  defendant  states  that 
i>laintiS  has  sustained  no  substantial  damages 


in  this  case  by  reason  of  any  act  or  omission  of 
the  defendant,  Hildegarde  Hallen,  or  this  de- 
fendant, and  defendant  avers  that  had  the  note* 
and  deed  of  trust  which  were  delivered  to  plain- 
tiCF  by  said  M.  D.  Fortner  been  genuine,  and 
had  tiie  same  been  duly  executed  by  Kathryn 
Fortner  and  her  husband,  M.  D.  Fortner,  the 
said  deed  of  trust  would  have  constituted  ntf 
lien  of  any  kind  on  the  real  estate  described  ia 
plaintiff's  petition,  and  the  said  notes  would 
not  have  constituted  any  valid,  binding  or  snb- 
stantial  obligation  of  any  kind  or  character 
against  the  said  Kathryn  Fortner,  and  plain- 
tiff, therefore,  was  not  damaged  by  any  act  of 
the  defendant,  Hlldegarde  Hallen." 

The  appellants,  however,  did  not  offer  any 
testimony  whatsoever  at  the  trial  below.  By 
a  stipulation  between  the  parties,  a  number 
of  matters  In  issue  were  agreed  upon. 
Amongst  the  facts  thus  stipulated  that  may 
be  taken  as  true  we  find: 

"(4)  That  the  said  M.  D.  Fortner  has  no  prop- 
erty subject  to  execution  or  attadmient  in  this 
city  or  state." 

I.  The  first  point  raised  by  app^lants  in 
their  brief  is  that  where  a  Joint  note  Is  taken 
up  by  one  of  tlie  makers  it  thereiQKm  becomes 
nonnegotiable,  and  the  debt  evidenced  there- 
by is  extinguished,  and  it  cannot  be  reisaoed 
by  the  party  taking  it  up  so  as  to  bind  tiie 
other  promisor.  The  cases  dted  by  oivel- 
lanta  in  support  of  this  rule  of  law  sbow  that 
they  have  application  solely  to  cases  In  which 
there  has  in  point  of  fact  been  an  actual 
payment  of  the  debt  or  obligation  by  one  of 
the  Joint  debtors,  which  is  not  the  case  at 
bar.  The  facts  here  are  uncontradicted  that 
the  notes  in  questirai  were  spurious  as  re- 
gards the  signature  of  Mr&  Fortner,  and 
that  none  of  them,  in  point  of  fact,  had  been 
paid.  Therefore  the  question  of  reissuing 
these  notes,  and  whether  such  a  reissue 
would  bind  the  other  promisor,  is  not  a  ques- 
tion in  the  case.  We  therefore  role  this  point 
against  appellants. 

[1]  IL  It  is  argued  with  much  seriousness 
that  plaintiff  was  not  damaged  by  the  act 
of  the  notary  in  taking  the  acknowledgment, 
in  that: 

"The  act  of  the  notary  did  not  contribute  di- 
rectly or  indirectly,  proximately  or  remotely, 
to  cause  the  damages  sustained  by  plaintiS." 

This  argument  is  not  consonant  with  the 
facts.  This  point  has  already  been  disposed 
of  in  the  prior  decision  of  this  court  on  first 
appeal,  in  which,  under  the  same  tacts  as  in 
the  present  record,  the  court  held: 

"That  this  notary  was  guilty  of  negligence  in 
the  matters  set  out  is  beyond  question.  That 
appears  not  only  by  the  uncontradicted  testi- 
mony, but  by  the  conceded  facts  in  the  case. 
Hence,  on  the  issue  of  negligence  of  the  notary, 
the  finding  should  have  been  for  the  rdator. 
"All  the  authorities  as  to  the  liability  c^  the 
notary  for  mistakes  in  aclmowledgments  fully 
meet  and  cover  the  proposition  that  certifying 
to  a  wife  or  any  person,  as  present,  who  was 
not,  is  negligence  and  such  negligence  as  to 
render  the  notary  liable  on  his  bond  as  for  a 
false  certificate."  State  ex  reL  v.  Hallca,  VS5 
Mo.  App.  422,  loc.  cit.  437,  146  a  W.  1171, 
1176. 

[2]  in.  Appellants  next  In^st  that  plain- 
tiff's  damages  did  not  result  from  any  act 
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of  tbe  iiota>7.  k«t  fron  tbt  ixt  at  Fortner 
in  fotottog  ttPQa  plalntUTs  officers. wortMeaa 
coUateraL  That  even  Uuragb  Mrs..  Fortner 
liad  dvly  execvted  the  deed  of  trust  and  sisn- 
ed  the  notes  wblcb  Fortner  presented  to 
plaintiff'*  as  collateral  security,  tbe  same 
would  liava  Iwen,  «ren  under  tboae  elrciun- 
atances,  ataolut^  valoeleas  and  aotbing 
could  bave  been  reeoTored  tbereoo  against 
Mrs.  Fortner.  This  argument  fails  to  taka  iato 
eoaslderation  tbe  tbct  tbat  Mrs.  Fortner  did 
not  in  point  of  fact  tAgn  tbe  deed  of  trnst, 
and  tbe  notea  in  qnestlcm,  and  tbat  there  la 
not  even  a  poaaiblUty  suKaatod  In  tbe  Me- 
ord  tbat  Mrs.  Fortner  would  have  aigned. 
Ttiat  being  tbe  case  the  negligence  on  tbe 
part  at  the  notary  in  taking  tbe  acknowladg- 
ment  in  tbe  manner  which  ahe  did  made  it 
one  of  the  concurtlng  causes  wbldi  made  it 
possible  for  Fortner  to  tiiange  tbe  oertlfl- 
cate  of  acknowledgment  in  such  a  manner 
as  to  get  tbe  relator  to  rely  upon  the  certlft- 
cate  of  the  notary  tbat  it  had  been  duly  ac- 
knowledged by  Mrs.  Fortner  as  well  as  ber 
husband.  In  other  words,  without  tbe  con- 
curring negUgenee  on  tbe  part  of  tbe  notary 
tbe  spurious  deed  of  trust  could  not  have 
been  pawned  off  as  having  been  duly  executed 
and  acknowledged  by  tbe  actual  owner  of 
tbe  property.  Whatever  other  acts  may  have 
contributed  to  cause' the  damages  sustained 
by  relator  in  tbe  Instant  case,  we  bold  tbe 
negligence  of  tbe  notary  directly  contributed 
thereto. 

IV.  We  next  come  to  the  point  raised  by 
appellants  tbat  Fortner  beine  one  of  tbe  sign- 
ers of  tbe  notes  secured  by  tbe  deed  of  trust, 
and  having  tbe  notes  in  bis  possession  at 
tbe  time  when  bt  least  one  of  the  interest 
notes  was  past  due,  payment  of  tbe  notes 
should  be  presumed.  The  trial  court  be- 
low, sitting  as  a  Jiuy,  bad  all  tbe  facts  be- 
fore it  and  determined  tbe  presumption  or 
Inference  of  payment.  By  its  finding  the 
court  in  effect  decided  that  the  weight  of 
tbe  evidence  was  against  any  such  presump- 
tion and  we  bold  properly  so. 

[3]  v.  The  last  point  raised  by  appellants 
is  tbat  there  was  no  proof  that  Fortner  was 
Insolvent,  and  therefore  relator  bad  failed 
to  prove  that  it  bad  exhausted  its  remedies 
against  him,  and  consequently  was  entitled  to 
recover  no  more  than  nomibal  damages  on 
its  bond.  The  case  of  State  ex  rel.  v.  Thomp- 
son, 81  Mo.  App.  549,  is  cited  In  support  there- 
of. In  that  case  the  relator  bad  failed  to 
aver  and  prove  substantial  damages  in  tbat 
abe  had  exhausted  her  remedy  against  tbe 
maker  and  Indorser  of  the  note,  or  that  ac- 
tion against  them  would  be  futile.  Thereupon 
tbe  relator  submitted  to  an  involuntary  non- 
suit. The  court  overruled  tbe  motion  to  set 
aside  the  nonsuit,  and  relator  apt>ealed. 

Here,  however,  by  stipulation  between  tbe 
parties,  filed  in  the  case,  it  is  admitted  as 
true  that: 


"The  said  M.  D.  Fortner  has  ao  paoperty  sub- 
ject to  execution  or  attachment  in  this  dty 
or  state." 

Furthermore,  In  tbe  finding  of  facts  and 
declarations  of  law  which  appear  in  tbe  rec- 
ord as  having  been  given  by  the  trial  court, 
we  find  the  following: 

"That  the  said  ?1,500  note  is  worthless  by 
reason  of  the  insolvency  of  M.  D.  Fortner.  and 
tbe  $2,000  principal  note  and  tbe  aix  |7B  mter- 
eat  notes,  and  tbe  $2,500  deed  of  trust  intro- 
duced in  evidence,  are  worthless  by  reason  of 
the  insolvency  of  M.  D.  Fortner." 

In  view  of  these  facts  we  bold  that  the 
relator  has  made  out  a  sufficient  case  in  this 
respect.  Finding  no  error  in'  the  record,  tbe 
Judgment  Is  affirmed. 

RBTNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


AVERT  OO.  V.  KEMP.    (No.  14700.) 

(St  Louis  Court  of  Appeals.     Missouri.     July 

S,  1917.     Rehearing  Denied 

July  17,  1917.) 

1.  CHATTEI,  MJOKTOAOKS  «=»176(4)— Fbaudtj- 
UENT  SAI.B— B▼tDKITOI^— SOmoiENCT. 

In  an  action  on  one  of  tbe  notes  given  for 
a  threshing  outfit.  In  which  defendant  set  up 
as  a  counterclaim  that  plaintiff  had  wrongfully 
sold  the  outfit  under  the  chattel  morturBge,  evi- 
dence held  sufficient  to  warrant  finding  that 
plaintiff's  agent  intmtionally  deceived  and  mis- 
led defendant  as  to  the  date  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  f  33a] 

2.  Appeal  and  Ebbob  €=»106K1)— Adhib- 
sioN  or  IKPBOPBB  £iVn>KNCB— Pbejudiciai, 
Bbbob. 

Where  there  was  direct  testimony  to  sui>- 
port  the  court's  finding  as  to  the  value  of  the 
mortgaged  personalty  at  the  time  of  the  al- 
leged fraudulent  sale,  admitting  testimony  as  to 
the  price  received  by  the  purchaser  at  a  salt 
shortly  after  the  mortgage  sale  was  without 
prejudice;  it  not  appearing  that  the  property 
was  repaired  in  the  meantime  or  tbat  it  had 
changed  its  value. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  4161,  4168,  4165,  4166.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;  Jnmes  D.  Bamett,  Judge. 
"Not  to  be  officially  published." 
Action  by  tbe  Avery  Company  against  I. 
D.  Kemp,  in  which  defendant  set  up  a  coun- 
terclaim. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Stocks  &  Stocks,  of  Mexico,  Mo.,  and  H.  N. 
Bversole,  of  Fulton,  for  appellant  A.  C- 
Wbltson,  of  Mexico,  Mo.,  for  respondent 

ALLEN,  J.  This  is  an  action  upon  a  note, 
originally  instituted  in  tbe  circuit  court  of 
Calloway  county.  On  change  of  venue  the 
cause  went  to  tbe  circuit  court  of  Audrain 
county,  where  a  trial,  before  tbe  court  with- 
out tbe  intervention  of  a  Jury  resulted  in  a 
Judgment  in  favor  of  defendant  on  plaintiff's 
cause  of  action  and  for  defendant  on  a  cause 
of  action  set  up  by  defendant  in  his  answer 
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by  way  of  counterclaim,  and  the  plaintiff 
prosecutes  the  appeal  before  us. 

The  amended  petition  upon  which  the  cause 
was  tried  alleges  that  by  his  promissory  note 
of  date  July  14, 1909,  attached  to  the  petition, 
defendant  promised,  for  value  received,  to 
pay  to  plaintiff  the  sum  of  $262.50  on  the  1st 
day  of  September,  1910,  -vyith  interest  and  at- 
torney's fees;  that  on  January  27,  1911,  de- 
fendant paid  plaintiff  the  sum  of  $114.70, 
which  was  credited  on  the  note,  and  that  the 
balance,  principal  and  interest,  still  remains 
due  and  unpaid,  for  which,  with  attorney's 
fees,  plaintiff  prays  Judgment 

The  answer  admits  the  execution  of  the 
note,  and  denies  generally  the  other  allega- 
tions of  the  petition ,  "For  further  answer  and 
defense  and  counterclaim  to  the  plaintiff's  pe- 
tition," It  Is  alleged  that  In  July,  1009,  plain- 
tiff sold  to  defendant  a  certain  threshing  out- 
fit, consisting  of  a  traction  engine,  separator, 
etc.,  and  that  In  payment  thereof  defendant 
executed  to  plaintiff  four  promissory  notes 
aggregating  $1,081.20,  including  the  note 
sued  upon,  two  of  which  were  Indorsed  by 
one  Powell,  and  also  executed  to  plaintiff  a 
chattel  mortgage  upon  the  property  as  secu- 
rity for  the  payment  of  the  notes;  that  on 
November  1, 1910,  defendant  being  then  in  de- 
fault, plaintiff  took  possession  of  the  prop- 
erty under  the  chattel  mortgage,  and,  through 
its  agent,  one  Melntyre,  posted  notices  for 
the  sale  thereof,  to  take  place  on  November 
12,  1910,  on  a  farm  "some  miles  south  from 
McCredie,  Mo.";  that  on  the  day  last  men- 
tioned defendant  and  some  friends  who  were 
ready,  able,  and  vdlling  to  buy  the  property 
or  to  assist  defendant  In  buying  It,  together 
with  other  prospective  bidders,  were  present, 
but  that  plaintlfTs  agent,  without  legal  cause, 
refused  to  sell  the  property  In  the  absence  of 
one  Hartz,  an  agent  of  plaintiff,  and  post- 
poned the  sale;  that  within  a  few  days 
thereafter  plaintlfTs  agent,  Melntyre,  notified 
defendant  by  telephone  that  he  would  sell 
the  property  on  November  28,  1910,  at  Mc- 
Credie, Mo.,  but  that  the  agent  In  fact  sold 
the  property  on  November  26,  1910,  plaintiff 
becoming  the  purchaser  for  the  sum  of  $170. 
It  is  averred  that  Melntyre  did  not  "post 
notices  for  said  pretended  sale  according  to 
law  and  as  provided  by  terms  of  the  said 
mortgage,  and  that  the  notices  posted  by  him 
were  insufficient  In  law,  and  did  not  apprise 
the  public  in  the  vicinity  of  the  kind  and 
character  of  the  sale" ;  that  no  persons  were 
present  at  the  pretended  sale  who  were  Inter- 
ested in  or  able  to  buy  the  property  except  an 
agent  of  plaintiff ;  that  plaintiff  "did  Improp- 
erly, Illegally  and  fraudulently  sell  and  buy 
in"  the  property  at  this  pretended  sale,  "for 
the  grossly  inadequate  sum  of  $170";  that  but 
for  the  false  statement  of  plaintiff's  agent, 
Melntyre,  as  to  the  date  of  sale,  defendant 
would  have  been  present,  "ready  and  willing 
to  make  the  said  machinery  bring  Its  value" ; 
that  the  sale  was  so  postponed,  and  the  date 


thereof  f randttlently  ^presented  by  plalntUTa 
agent,  in  order  to  defraud  defendant  of  his 
rights  In  the  property,  which  were  worth 
$1,0B0;  that  such  pretended  sale  was  frandn- 
lent  and  void;  and  that  within  a  few  days 
thereafter  plaintiff  sold  the  property  to  one 
Bach  for  the  sum  of  $800.  And  it  Is  farther 
averred  that  but  one  note,  for  $262JS0  and 
Interest,  remains  unpaid.  And  defendant 
prays  "that  the  said  illegal  and  fraiidul«it 
sale  of  said  machinery  by  die  plaintiff  on  No- 
vonber  26,  1910,  be  declared  void  and  for 
naught  held  and  set  aside;  and  that  the 
plaintiff  be  adjudged  to  have  converted  the 
property  so  sold  to  its  own  nse ;  and  that  the 
court  take  into  account  the  valne  of  said  prop- 
erty at  the  date  of  said  sale;  and  that  the 
same  be  declared  in  satisfactlwi  of  the  notes 
herein  sued  on ;  and  that  defendant  have 
judgment  against  the  plaintiff  for  the  balance 
in  the  sum  of  $768.12,"  and  for  general  re* 
Ilet 

A  reply  was  filed  (said  to  have  been  a  gen- 
eral denial),  but  It  la  not  preserved  in  the 
record. 

The  evidence  dlsdoses  that  defendant,  in 
purchasing  the  property,  executed  the  foor 
notes  and  the  chattel  mortgage  securing  them, 
as  alleged  in  the  answer.  Two  of  them  were 
indorsed  by  Powell  and  It  appears  that  prior 
to  the  seizure  of  the  property  by  plaintiff  he 
had  paid  a  part  of  the  amount  due  upon  one 
note  and  had  received  from  defendant  a  sec- 
ond mortgage  on  the  property.  It  is  said  that 
it  was  intended  that  Powell  indorse  the  two 
first  falling  due,  but  that  in  fact  he  Indorsed 
the  first  and  the  fourth  notes.  The  third 
note,  that  in  suit,  matured  on  September  1, 
1910,  and  the  fourth  fell  due  on  November 
1,  1910.  Defendant  failed  to  pay  the  note  in 
suit  at  its  maturity,  and  on  November  1,  1910, 
the  day  upon  which  the  last  note  became  due, 
plaintiff,  through  its  agent,  one  Melntyre,  a 
constable,  took  possession  of  the  property, 
then  upon  the  Craig  farm  a  few  miles  from 
McCredie,  Calloway  county,  and  iwsted  no- 
tices of  a  sale  thereof  to  be  held  at  the  Craig 
farm  on  November  12,  1910.  In  the  mean- 
time defendant,  according  to  his  testimony 
and  that  In  his  behalf,  made  arrangements 
with  two  friends  to  advance  money  to  enable 
him  to  buy  the  property  at  the  sale.  Defend- 
ant testified  to  the  effect  that  he  thought  it 
necessary  to  proceed  in  this  manner  in  order 
to  give  to  those  advancing  the  money  a  first 
mortgage  on  the  property,  and  that  he  con- 
templated executing  to  PoweU  another  sec- 
ond mortgage. to  secure  him.  Upon  the  day 
named  for  the  sale,  tUough  a  number  of  per- 
sons were  present,  including  defendant,  Me- 
lntyre declined  to  proceed  therewith,  say- 
ing that  he  would  later  sell  the  property  at 
Fulton.  He  gives  as  his  reason  that  there 
were  not  enough  bidders  present.  PlaintlfTs 
agent,  Hartz,  through  whom  Mclntyre's  direc- 
tions originally  came,  and  who  ultimately 
bou^t  the  property  for  plaintiff,  was  not 
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present.  Shortlj^  thopeafter,  lM>weT«r,  Mo 
iDtyre,  acting  under  plaintiff's  directions,  pre- 
pared notices  of  a  sale  of  the  property  at 
McCredle  on  November  26,  1010,  and  tele- 
phoned to  defendant  in  an  effort  to  arrange 
with  the  latter  to  bring  the  outfit  to  Mc- 
Credle Defendaat  saya  that  In  this  conrer- 
satlon  over  the  telephone  Mclntyre  stated  to 
him  the.  ptoi>etty  would  be  sold  at  McCredle 
on  November  2Sth.  This  Mclntyre  denies. 
Defendant,  who  resided  at  Auvasse,  about  6 
miles  by  rail  from  McCredle,  and  who  was 
not  present  at  the  sale,  testified  that  he  re- 
ceived no  further  notice  or  information  con- 
cerning it  untU  after  it  had  occurred.  Ac- 
cording to  the  testimony  of  Powell,  who  also 
resided  at  Anvasse,  he  acted  upon  Informa- 
tion from  defendant  to  the  effect  that  the 
sale  would  take  place  on  November  28th, 
until  about  1 :30  p.  m.  on  November  2eth  when 
Mclntyre  telephoned  to  him  from  McCredle, 
advising  him  of  the  sale  and  telling  him  that 
lie  would  be  allowed  30  minutes  in  which 
to  reach  McCredle  and  protect  his  Interest 
It  appears  that  Powell  then  undertook  to 
reach  defendant  in  order  to  Inform  him  that 
the  sale  was  about  to  proceed,  but  that  de- 
fendant was  doing  some  hauling  and  could 
not  be  located.  The  property  was  sold  on 
that  day,  plaintiff,  through  its  agent  Ilartz, 
becoming  ttie  purchaser  for  $170.  Within  a 
few  days  thereafter  plaintiff  sold  the  prop- 
erty to  one  Bach  for  |800.  Plaintiff  gave  de- 
fendant credit  upon  the  note  sued  upon  for 
$114.70,  the  sum  claimed  by  plaintiff  to  have 
been  realised  from  the  sale  after  deducting 
tbe  costs  and  expenses  thereof. 

The  mortgage  provides  that  in  case  of  de- 
fault the  mortgagee  may  take  possession  of 
tile  property  and  sell  the  same  at  public  sale 
to  the  highest  bidder,  giving  at  least  10  days' 
notice  by  notices  posted  in  at  least  three  pub- 
lic places  in  the  vicinity  where  the  sale  Is  to 
be  made,  and  that  ttie  mortgagee  may  pur- 
cbaae  at  such  sale.  The  testimony  for  plain- 
tiff tends  to  show  that  three  copies  of  the  no- 
tice of  sale  at  McCredle,  prepared  by  Mc- 
lntyre, were  posted.  Mclntyre  testified  that 
•on  November  14tb  he  posted  one  copy  6  miles 
west  of  McCredle,  and  sent  one  to  a  mail 
carrier  and  another  to  a  man  at  McCredle. 
And  there  la  testimony  that  tlie  copies 
thus  said  to  have  been  sent  by  him  were  put 
up  as  soon  as  received,  one  on  a  water  trough 
X%  miles  west  of  McCredle  and  the  other  on 
a  store  buildiog  at  McCredle.  Mclntyre 
claims  to  have  sent  a  fourth  notice  to  Powell, 
but  this  Is  contradicted  by  Powell  and  by 
bis  son  who  opened  his  mail.  Mclntyre  ad- 
mits that  he  sent  no  notice  to  defendant 

It  Is  said  that  a  copy  of  the  notices  used 
by  Mclntyre  was  present  at  a  former  trial  of 
this  cause,  but  it  appears  to  have  been  lost 
prior  to  this  last  trial.  The  testimony  for  de- 
fendant is  to  the  effect  that  the  notice  stated 
that  Mclntyre,  "by  virtue  of  an  execution 
from  Fulton  rtawnabip,''  in  favor  of  plaintiff 


and  against  defendant,  had  levied  upon  and 
seized  all  of  the  right,  title,  and  Interest  of 
defendant  in  and  to  the  property  specified, 
and  that  Mclntyre,  as  constable,  would,  on 
the  day  and  at  the  place  mentioned,  sell  the 
property  for  the  purpose  of  satisfying  the 
execution  and  costs.  In  an  effort  to  show  the 
form  of  this  notic.e  plaintiff  was  permitted  to 
introduce  in  evidence  a  paper  which  Alcln- 
tyre  tiad  prepared  for  use  at  the  trial,  using 
a  printed  form,  such  as  he  says  that  be  used 
in  preparing  the  notice,  and  filUng  in  the 
blank  spaces  from  memory.  This  paper  is 
headed  "Constable's  Sale,"  and  declares  that 
"by  virtue  of  a  chattel  mortgage,"  dated,  etc., 
the  undersigned  ha&  "levied  upon  and  seized, 
aa  the  goods  and  chattels"  of  defendant,  tlM 
property  liere  in  questicm,  and  that  the  un- 
dersigned will  on,  at  the  time  and  place  men- 
tioned therein,  "expose  at  public  sale  to  the 
highest  bidder  for  cashi,  the  goods  and  chat- 
tels so  levied  upon,  or  so  much  thereof  as 
will  be  sufficient  to  siatisfy  said  execution 
and  costs."  It  is  signed;  "J.  C  Mclntyre, 
Constable  of Township." 

There  was  testimony  tending  to  show  that 
the  reasonable  market  value  of  the  property 
at  tbs  time  of  its  alibied  conversion  was 
from  $S00  to  9700  or  $800. 

The  ease  appears,  to  have  been  tried  upon 
the  tiMoty  that  the  fourth  note,  said  to  have 
been  indorsed  by  Powell,  was  paid  prior  to 
the  trial  bek>w,  leaving  unpaid  only  the  one 
not  suad  upon,  as  alleged  in  the  answer.  In 
testi^lng  defendant  stated  that  shortly  aft- 
er the  sale,  or  attenvted  sale,  of  November 
26,  lOU),  salt  was  instituted  against  him  by 
plaintiff  on  both  notes — the  third  and  fourth 
— ^then  remaining  onpaid;  but  nothing  far- 
ther appears  as  to  ttala. 

The  trial  oourt  fonad  that  tbe  sale  was 
fraudulently  made,  and  not  bad  in  compliance 
with  tbe  terms  of  tbe  mortgage,  and  that 
thereby  plaintiff  bad  converted  tbe  property 
to  its  own  use.    And  the  conrt  found  that: 

"Said  property  was  on  that  date,  of  sale  afore- 
said of  the  value  of  $600,  and  that  there  was 
then  due  and  owing  by  the  defendant  to  the 
plaintiff  on  the  note  herein  sued  on  by  the 
plaintiff  the  sum  of  $287.61." 

And  it  was  therefore  "ordered  and  ad- 
judged that  the  defendant  have  and  recover 
of  the  plaintiff  the  sum  of  $000,  the  value  of 
the  property  aforesaid  at  the  date  of  said 
sale,  less  the  amount  of  the  note  heroin  sued 
on,  due  on  said  date,  in  the  sum  of  $287.61  in 
all;  that  the  defendant  have  and  recover  of 
the  plaintiff  the  sum  pf  $312.30,  with  inter- 
est thereon  at  6  per  cent  from  the  date  here- 
of, together  with  his  costs  herein,  and  that 
the  note  herein  sued  on  by  plaintiff  be  can- 
celed and  discharged." 

[1]  We  perceive  no  merit  In  the  contention 
that  the  finding  and  Judgment  of  the  court 
below  were  unwarranted  by  the  evidence. 
Where  property  Is  thus  seized  under  a  chat- 
tel mortgagHt  tba  mortgacor  bas  an  equitable 
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right  tbereln,  even  after  «»dltIoii  broken, 
wblch  the  mortgagee  is  bouad  to  re^)ect  or 
be  answerable  for  tbe  wrongful  loss  or  de- 
struction tbereof.  And  where  such  right  la 
violated  the  mortgagor  is  entitled  to  appro- 
priate  relief  either  is  equity  or  in  an  action 
at  law  for  the  destruction  of  his  equitable 
right.  See  Tobener  t.  Hasslnbusch,  56  Mo. 
App.  501 ;  Byrne  t.  Carson,  70  Mo.  App.  126; 
Bigler  y.  Leonorl,  103  Mo.  App.  131,  77  S.  W. 
324;  Simpson  t.  Bantley,  142  Mo.  App.  400, 
126  S.  W.  909.  The  BUlt  was  here  treated  as 
one  in  equity,  but  tbe  form  of  the  action  is 
Immaterial.  Simpson  t.  Bantley,  supra.  Uu- 
der  the  evidence  adduced  we  regard  it  as 
clear  that  the  attempted  sale  of  the  pn^erty 
on  November  26,  1910,  was  a  fraud  upon  de- 
fendant's rights.  The  posted  notices  thereof 
were  irregular  in  form,  if  not  fatally  tosuffl- 
dent.  And  we  are  not  prepared  to  say  tbat 
they  were  f&irly  posted  with  a  view  to  giving 
such  public  notice  to  persons  in  the  vicinity 
of  the  place  of  sale  as  the  mortgage  contem- 
plates, a  mAtbet  which  we  need  hot  decide. 
In  any  event  the  court  was  fully  warranted 
in  finding  that  plaintiff's'  agent  intentionally 
deceived  and  misled  def aidant  as  to  the  date 
of  the  sale  at  McOredle,  after  having  deeUned 
to  proceed  with  the  sale  at  the  Craig  farm 
under  the  drcumstances  noted  abov& 

The  argument  is  advanced .  that  defendant 
does  not  come  into  court  with  clean  hands, 
and  should  on  this  account  be  denied  relief. 
This  is  predicated  upon  the  theory  that  de- 
fendant's testimony  shows  that  be  purposely 
pwmitted  the  matter  to  proceed  to  a  sale  of 
the  pr(^>erty  in  order  to  defeat  the  rights  Of 
Powell  as  Junior  mortgagee.  B»t  this  ar- 
gammt  finds  no  support  in  the  testimony. 
According  to  the  testimony  adduced  deftnd- 
ant  contemplated  protecting  both  those  who 
might  advance  him  money  and  Powell,  who 
then  had  a  lien  second  to  that  of  plaintiff. 
•  [2]  Appellant  insists  that  the  court  erred 
in  admitting  testimony  concerning  the  sale 
to  Bach,  citing  Clarkson  t.  Mnllln,  62  Mo. 
App.  622.  But  this  testimony  -was  here  ad- 
mitted under  drcumstancos  differing  widely 
from  those  present  In  the  Clarkson  Case. 
The  sale  to  Bach  was  made  shortly  after  the 
attempted  sale  under  the  mortgajre,  and  It 
does  not  appear  that  the  property  was  re- 
paired in  the  meantime,  or  that  Its  value 
changed.  Barh  says  that  plaintiff  merely  put 
on  a  steam  gauge  which  it  agreed  to  furnish. 
The  testimony  complained  of  was  admitted 
upon  the  theory  that  the  price  obtained  at 
this  sale  was  some  evidence  of  the  reasonable 
value  of  the  property  at  the  time  of  the  al- 
leged conversion.  If  it  was  error  to  admit  it 
— which  we  do  not  say — it  was  not  prejudi- 
cial error,  in  view  of  the  direct  testimony  ad- 
duced tending  to  show  the  reasonable  market 
value  of  the  property  at  the  time  of  the  at- 
tempted sale  under  the  mortgage,  and  which 


fillly  warnuats  tbe  eovil^B  Sliding  as  to  sodi 
value. 

Other  questions  suggested  do  not  warrant 
disonssion.  We  Odnk  that  the  Judgment  ia 
for  the  right  party,  and  that  no  error  inter- 
vened below  to  the  prejudice  of  appellant 
The  Judgment  is  accordingly  affirmed. 


RBYNOIiCKS;  P.  J.,  and  BHiCKBB,  J., 
cor. 


ooo- 


HARTLET  v.  WEKNBB.    (No.  14AS7.) 

(St  louis  Court  ot  Appeala.    Miaaonii.    July  8, 
&17.) 

1.  KVIDKROB  «=9448— PABOt.  EVISKMCK  VABT- 

iNo  Wbitten  Instkuuent. 
While  a  complete  written  contract  cannot  be 
varied  by  oral  evidence,  yet  the  snrronnding  cir- 
cumBtnnces  may  be  shown  wbere  the  contract 
is  ambiguons  ia  order  te  aid  in  its  interpreta- 
tion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  «§  2066-2082,  2084.] 

2.  Evidence  €=>460(2)  —  Paboi.  Evidence — 
AsMissiBn.irr. 

Where  an  agreement  stated  it  settled  all 
ooatroversies  of  all  kinds  between  the  parties, 
parol  evidence  held  admissible  to  show  that  cer- 
tain taxes  or  interest  charges  were  then  in  con- 
troversy and  intended  to  be  included. 

[Ed.  Note. — For  other  cases,  see  SHideiiee, 
Cent  Dig.  !g  2116,  2124.] 

5.  CoMPBomsE  AHD  SrrrunmrT  «s>24— Jun 

QCESTIOR. 

Evidence  that  certain  interest  charge*  and 
taxes  were  at  least  indirectly  involved  In  suits 
covered  by  a  compromise  agreement  and  direct 
testimony  that  tl^  plaintiff  agreed  BaA  item 
should  be  indoded  in  tbe  settlement  made  the 
agreement's  scope  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  S  96.] 

4.  Appeal  and  Ebbok  ®=»207— Review— Mh- 

OOKDtrOT  OP  OOtJNBEL. 

A  new  trial  will  not  be  ordered  for  cooBSdti 
misconduct  in  referring  to  plaintiiff  as  a  stranKcr 
defrauding  local  citizens,  where  the  court  sus- 
tained an  objection  to  the  remark,  and  bo  far- 
ther action  was  requested. 

[Ed.  Notek — For  other  cases,  as*  Appeal  and 
Error,  Cent  Dig.  1 1500.] 

6.  Appxai.  and  Ebbob  «s>232(1)— RESEBvne 
Gbounds  fob  Review— Butficikmct  ox  Ob- 
jection. 

'  An  objection  to  oomsd's  remark,  "And 
would  not  let  him  go  without  coaBSei."  is  ia- 
Bufiicient  to  enable  tbe  appellate  court  to  pa« 
upon  the  objection  intended  to  he  raised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  {§  1368,  l^SS*  1430.] 

Appeal  from  Circuit  Court,  Clark  County: 
N.  M.  Pettlnglll,  Judge. 

"Not  to  be  offlcially  published." 
Action  by  I*  M.  Hartley  against  Rudolph 
Werner.    .Judgment  for  defendant,  and  plain- 
tiff appeals*.    Affirmed. 

J.  C.  McCoid,  of  Mt  Pleasant,  Iowa,  and 
T.  £>.  Montgomery,  of  Kahoka,  for  appellant 
J.  A.  Whiteside,  of  Kahoka,  for  respondent 

BECKER,  J.  Plaintiff  sued  to  recover 
$405.77   interest    and   taxes   paid    by    him. 


«B»Fer  other  tiam  m«  bMm  tople«sa  KBT-NVUBBR  is  sU  K<r-Masib«irea  OigiStsMrt  IsJim 
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wMcb  taxes  anfl  interest,  br  vtrtue  oi  tlie 
coyenantB  of  warranty  In  the  deed  wcecntert 
by  defendant,  ^intUE  alleges  sbould  bam- 
been  paid  by  defendant  From  a  jwlgmeni 
In  ta.var  of  tbe  dellendant,  the  plaintiff  ap- 
peals. 

It  rmwars  that  ttx  Interest  and  taxes  saed 
for  In  this  case  were  tteras  InTolved  in  a 
trade  between  the  parties  hereto,  In  whldi 
there  wsM  an  exchange  of  farms  and  person- 
al property. 

The  defendant  Werner  claimed  there  was 
a  defect  In  the  title  to  tiie  fSarm  which  was 
traded  to  him  by  the  plaftttf ,  Hartley,  also 
that  tbe  petsonal  praperty  he  received  ta  the 
trade  was  not  as  represented,  and  therefore 
refused  to  deliver  possession  of  the  farm 
which  he  in-  turn  had  traded  to  said  Hart- 
ley. Hartley  thereupon  sued  Werner  for  pos- 
session of  said  farm.  W«mer  on  his  part 
sued  Hartley  for  damages  for  alleged  false 
and  fraudnlent  r^resentations  In  the  trad- 
ing of  the  farms  and  personal  property. 
WhUe  these  two  suits  were  i)eDdlng  there 
was  a  settlement  effected  between  plaintiff 
and  defendant,  which  was  evidenced  by  tbe 
following  Instrumest  In  writing: 

"AprU  Seth,  tBUB. 
•This  Is  to  certify  that  the  «aBe  of  Hu*>lpb 
Werner  versus  L.  M.  Hartley  is  this  day  set- 
tled by  mutual  consent,  and  defendant  kas  paid 
the  sum  of  $10.00  as  settlement  in  full,  and  tbe 
plaintiff  in  tbe  ease  is  to  give  poBseesion  of  tbe 
farm  at  once  or  by  the  first  day  of  May  of  the 
current  year.  This  settles  all  controversies  of 
all  kinds  between  Rudolph  Weraer  and  Li.  M. 
Hartley.  I/.  M.  Hartley. 

"Katie  Weraer. 

"Bndoli^  Werner." 

It  Is  concede  by  the  defendant  that  by  the 
terms  of  the  original  contract  of  exdhange 
of  farms  and  personal  property  the  defend- 
ant was  to  pay  the  items  of  interest  and 
taxes  Involved  In  this  case,  and  defendant 
admits  that  he  failed  and  refused  to  pay  the 
Interest  and  taxes,  relying  upon  the  above- 
mentioned  settlement,  and  th^t  plaintiff  has 
imld  same. 

Tbe  plaintiff  testUed  to  tbe  effect  that 
when  the  settlement  of  April  28,  1913,  as  set 
oat  above,  was  entered  Into,  there  was  noth- 
ing said  by  tbe  parties  thereto  concerning 
tbe  question  of  taxes  and.  Interest  Involved 
In  tbe  present  suit,  and  that  be  did  not  pay 
tbe  taxes  and  Interest  until  May  6,  1913, 
some  eight  days  after  the  settlement  had 
been  made;  that  tbe  settlement  merely  dis- 
posed of  tbe  controversy  set  up  in  tbe  two 
then  pending  suits  mentioned  sqpra. 

Tbe  defendant  blmself,  and  also  bis  daugh- 
ter, testified  tliat  when  plaintiff.  Hartley, 
called  at  Wemefr's  house  on  tbe  day  tbe  set- 
tlement of  April  2S,  1013,  was  made.  Hartley 
was  mdeaToriag  to  obtain  a  settlement  on 
tbe  terms  as  appears  In  the  settlement  as 
finally  signed ;  that,  while  Mrs.  Werner  was 
willing  to  accede  thereto,  the  defendant, 
Werner,  however,  was  unwilling  to  sign  the 
said  settlement;  that  thereupon  Mrs.  Wer- 
196S.W.-68 


ner,  in  tihe  presence  of  9aitley,  reminded 
Werner  that  if  the  settlement  was  not  made 
be  (Werner)  would  have  the  interest  and 
taxes  to  pay,  and  that  be  did  not  have  the 
money  to  pay  them  with;  that  Mrs.  Warner 
tbea  asked  Hartley  whether  tbe  settlement, 
U  signed  by  tb^n,  "would  settle  everything, 
interest,  taxes  and  aU,"  and  Hartley  answer- 
ed, "This  settles  everything;"  and  that  de- 
fendant, Werner,  then  agreed  to  and  did  sign 
tbe  said  settlement. 
The!  jury  found  for  the  defendant 
[1]  I.  Appellant's  first  assignment  of  error 
Is  that  the  contract  relied  on  by  defendant 
is  not  ambiguous,  and  there  are  no  latent 
ambiguities  therein,  and  that  therefore  tha 
court  committed  reversible  error  in  permit- 
ting tbe  deileadant,  over  the  objections  of  tbe 
plaintiff,  to  introduce  parol  evidence  to  the 
effect  that  the  interest  and  taxes  were  in- 
cluded In  the  settlement  of  April  28,  1013. 
We  must  rale  this  point  against  tbe  a.ppti.- 
Unt 

We  understand  the  rule  of  law  to  be  that 
where  parties  have  entered  into  an  agree- 
ment In  writing,  the  terms  of  which  set  out 
a  legal  obUgation,  the  object  and  extent  of 
which  Is  definitely  stated,  it  is  coaclusiyely 
presumed  tbat  the  entire  agreement  is  em- 
bodied iB  such  writing,  and  no  parol  evi- 
dence of  conversations  had  between  tbe  par- 
ties at  tbd  time  or  prior  to  the  completion  of 
tbe  agreement  is  admissible,  as  neither  of 
tbe  parties  to  Hie  contract  will  be  permitted 
to  substitute  a  new  or  different  oontract  for 
tbe  one  which  was  in  point  of  'fact  agreed 
upon.  Laclede  Const.  Oo.  v.  Moss  Tie  Co., 
185  Mo.  25,  84  S.  W.  79;  Tracy  v.  Iron 
Works  Ca,  104  iSo.  183;  16  8.  W.  203.  In 
connection  with  this  there  is,  however,  tlie 
rule  of  interpretation,  adopted  by  our  courts 
of  last  resort  tbat  tbe  circumstances  sur- 
rounding parties  at  the  time  of  entering  into 
the  contract  may  be  shown  where  the  sub- 
ject-matter referred  to  Is  not  entirely  definite 
and  clear,  so  that  tbe  court  may  be  placed  as 
near  as  possible  In  the  situation  of  the  con- 
tracting parties,  and  thus  be  able  the  better 
to  determine  in  what  sense  the  language  used 
was  Intended  by  the  parties  to  the  contract. 
Laclede  Const.  Co.  v.  Moss  Tie  Co.,  supra; 
Williams  V.  Rallrond,  153  Mo.  487,  loe.  dt 
534.  rA  S.  W.  6S9 ;  Bills  v.  Harrison,  104  Mo. 
270,  loc.  cit.  279,  16  S.  W.  198,  200.  As  was 
said  in  tbe  mils  Case,  supra: 

"Tlie  object  of  interpretation  always  is,  or 
shonM  be.  to  reach  the  actual  intention  of  the 
parties  We  mean,  of  course,  that  intention  as 
exprCBsed  in  the  writing  they  employ  to  portray 
it  and  consistent  with  the  latter.  When  the 
subject-matter  to  which  such  a  writing  refers 
is  not  entirely  definite  and  clear,  it  is  permissi- 
ble, and  obviously  just,  to  receive  in  e^dence 
a  description  of  the  circumstances  of  its  execu- 
tion that  the  court  mny  be  placed,  as  near  as 
may  be,  in  the  situation  of  the  contracting  par- 
ties with  a  view  the  better  to  adjudge  in  what 
sense  the  language  used  was  probably  intended 
by  them.  Swett  v.  Shiimway.  102  Mas.s.  365 
[3  Am.  Rep.  4711 :  KeUer  v.  Well,  125  Mass. 
88  [28  Am.  Bep.  2I0»V 
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[2]  We  hold  that  In  the  instant  case  the 
words,  "This  settles  all  controversies  of  all 
kind  between  Rudolph  Werner  and  L.  M. 
Hartley,"  in  the  settlement  entered  into  be- 
tween the  parties  hereto,  are  sufficiently  in- 
definite to  hare  invoked  the  above  stated 
rule  of  interpretation,  and  that  the  court  did 
not  err  in  admitting  the  testimony  objected 
to  by  appellant,  as  tending  to  show  that  the 
Interest  and  taxes  were  In  controversy  be- 
tween the  parties  at  the  time  the  agreement 
was  made. 

[3]  II.  We  next  come  to  the  point  raised 
by  tiie  appellant  that  upon  the  entire  record 
the  defendant  is  not  entitled  to  the  Judgment. 
When  we  examine  the  record  we  find  that  at 
the  time  ihe  said  settlement  of  April  28, 
191S,  was  made,  the  construction  of  which  is 
really  the  sole  point  in  this  case,  we  find  that 
there  were  two  suits  pending  between  the 
parties  to  this  case  arising  out  of  the  origi- 
nal transaction,  nam^,  the  trading  of  the 
farms  and  personal  property.  In  one  of  the 
suits  Hartley  was  endeavoring  to  obtain  pos- 
session of  the  farm  which  Werner  had  trad- 
ed him,  and  Werner  by  way  of  answer  s»ugbt 
the  aid  of  the  court  to  Iiave  the  entire  trans- 
action set  aside  and  the  parties  thereto 
placed  in  the  same  position  that  they  Iiad 
been  r^arding  their  several  properties  prior 
to  the  transaction.  In  the  second  suit  Wer- 
ner had  sued  Hartley  for  damages  in  the  sum 
of  $3,000  for  false  representations  in  the 
original  transaction  between  them.  We  see 
that  the  question  of  interest  and  taxes,  the 
payment  of  which  is  involved  in  the  present 
suit,  was  thus.  Indirectly  at  least,  involved 
in  one  ot  the  cases  pending  at  the  time  the 
settlement  between  the  parties  hereto  was 
made.  But,  irrespective  of  this,  defendant 
Werner,  and  also  his  daughter,  testified  that 
Hartley  in  their  presence  and  that  of  Mrs. 
Werner,  when  asked  the  direct  question  by 
Mrs.  Werner  whether  the  agreement  would 
include  "the  Interest,  taxes,  and  all,"  an- 
swered, "This  settles  everything."  We  hold 
this  was  sufficient  to  submit  the  question  to 
the  Jury.  The  Jury  have  determined  this  is- 
sue in  favor  of  the  defendant,  and  we  find 
no  error  in  the  record  which  should  cause  us 
to  disturb  it 

III.  What  we  have  said  above  disposes  of 
the  objections  raised  by  the  appellant  as  to 
certain  instructions  given  In  the  case. 

[4,  SJ  IV.  The  sole  remaining  assignment 
of  error  Is  that  counsel  for  defendant,  in  his 
closing  argument,  deduced  unfair  and  unjust 
inferences  not  warranted  by  the  testimony  in 
the  case,  to  the  prejudice  of  the  plaintiff, 
and  this  is  assigned  as  reversible  error. 

In  order  to  obtain  a  dear  understanding 
of  the  point  Involved,  we  will  quote  from  the 
record.  In  arguing  the  case  to  the  Jury,  at- 
*:omey  for  defendant  used  the  following  lan- 


gnaife:  "Are  yoii  going  to  take  a.  atrangei's 
work— one  ttiat  comes  and  tries  to  defraud 
our  citizens?"  which  was  objected  to  by  the 
attorney  for  plAlntifl  because  tbere  was  no 
such  evldenoe.  ;*By  the  Court:  The  objet 
tlon  is  sustained."  To  the  sustaining  of 
which  objection  attorney  for  defendant  ex- 
cepted. "And  would  not  let  him  go  wlthoat 
counseL"  Objected  to  by  attorney  for  plain- 
tiff because  there  was  no  testimony  of  this 
kind.  The  objection  was  overruled,  to  which 
ruling  and  order  of  the  court  the  plaintUTs 
counsel  then  and  there  excepted  at  tbe  time; 

We  note  with  reference  to  tbe  first  remark 
that  the  court  sustained  the  objection  made 
by  counsel  for  plaintiff.  That  was  all  that 
tbe  court  was  requested  to  do.  Tbe  court 
was  not  asked  to  reprimand  counsel,  nor  was 
the  court  asked  to  'figfnt'w  the  jury  on  the 
ground  of  the  improper  lemartcs.  The  re- 
mark was  highly  improper.  But  we  cannot 
hold  that  the  court  committed  error  In  fail- 
ing to  do  more  than  it  did,  under  tbe  dicuni- 
stancea 

We  have  recently  held  in  the  case  of  MUli- 
ken  V.  Laxrabee,  192  S.  W.  103,  loc.  dt  106: 

"It  is  a  w^-settled  law  in  this  state  that 
whtncver  remarks- of  counsel,  during  the  prop- 
ress  of  the  trial,  shall  amount  to  a  miastatement 
of  a  material  fact  which  is  conwdered  by  tbe 
opposing  counsel  as  prejudicial,  it  is  necessar; 
that  an  objection  be  noted  to  the  party's  re- 
marks alleged  to  be  objectionable,  and  to  call 
the  attention  of  the  trial  court  to  the  specific 
ground  on  which  the  objection  is  based,  and  that 
the  court  be  requested  to  rebuke  counsel  thrnr 
for,  and  should  the  court  not  administer  the 
proper  rebuke,  counsel  should  then  except  to 
the  court's  failure  to  rebuke,  and  unless  tb« 
record  shows  this  to  have  been  done,  our  courts, 
except  in  extreme  cases,  will  not  grant  a  n«« 
trial  on  this  ground.  Torreyson  v.  United  Rail- 
ways Co.,  246  Mo.  606,  loc.  dt.  706,  707,  IE 
S.  W.  32:  State  v.  McMullin,  170  Mo.  BOS. 
loc.  cit.  632,  71  S.  W.  221;  State  v.  Philliia. 
233  Mo.  299,  loc.  cit.  306,  135  S.  W.  4." 

The  counsel  for  plaintiff  objected  to  the 
remarks,  whldi  objection  was  sustained  by 
the  court,  but,  counsel  having  failed  to  re- 
quest the  court  to  rebuke  counsel  for  defend- 
ant, we  will  not  predicate  the  granting  of  a 
new  trial  on  this  ground. 

As  to  the  remark,  "And  would  not  let  him 
go  without  counsel,"  standing  as  it  does  by 
itself,  with  nothing  further  la  tb«  record 
concerning  It,  we  have  not  sufficient  facts  be- 
fore us  to  pass  intelligently  np<m  tiie  objec- 
tion intended  by  counsel  for  appellant. 

We  have  gone  orer  the  entire  reeord  and 
considered  the  assignments  of  error  made  tc 
behalf  of  the  appellant  We  find  no  prejo- 
dldal  error,  and  we  hold  the  Judgmoit  Is  tot 
the  right  ptirty. 

The  Judgment  Is  accordingly  affirmed. 

RBXNOLDiS,  P.  J.,  and  ALLiEH.  J,  co*^ 

CUT. 
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CJETOLS    &    8HEPARD    00.    ▼.    ST0EB8 
flt  ti.    (No.  1997.) 

>rlngfield  Court  of  Appeals.    Missouri.    June 
:0,  1917.    Hehearing  Denied  July  24,  1917.) 

JxjDoiUNT     «:«>266— UNRBarojftavB     Vn- 

>XCT — MoTIOfl    IN    AiUUST— WaIVEB. 

nrtie  proper  way  to  reach  the  question 
ether  verdict  was  unresponsive  to  the  plead- 
;s    was  b^  motion  in  arrest  of  judgment,  and, 

ruotiou  in.  arrest  having  been,  filed,  the  point 
s    waived. 

I'2<J.    Note.— For  other  cases,  see  Judgment, 
nt    Dig.  a  484-487.] 

.A.fPXAi.    ANO    KsBom    4b>1002— Bkvjkw — 

.''in  DING. 

The  jury's  finding  on  sharply  conflicting  evi- 
nce on  an  issue  ot  fact  is  binding  upon  the 
urt  of  Appeals. 

X2d.    Note. — For  other  cases,  see  Appeal  and 
ror.    Cent.  Dig.  H  8885-^937.] 

Chattei.     Mortoages     «=>269— Fobbclo- 

iTJBE — STATDTBS. 

AU  chattel  mortgagee,  other  than  those  pro- 
leU  for  in  Rev.  St.  1909,  K  2840,  2841,  regu- 
:irig  forclosures  when  the  amount  is  $100  or 
a,  and  providing  that  sales  made  in  conform- 
'  to  the  terms  of  the  mortgage  shall  be  bind- 
;,  must  either  be  foreclosed  by  action  in  court, 
provided  in  section  2828,  or  foreclosed  b^  ac- 
<n  in  equity  under  the  court's  general  juris- 
:tion. 

lild.  Note.— For  other  cases,  see  Chattel  Mort- 
ges.   Cent  Dig.  if  553,  554.] 

Chattbi.  Mobtgaoxs  4=i>262(1)— Ii<leoai< 
fobkclosche. 

SVhere  the  only  foreclosure  provided  for  in 
chattel  mortgage  was  one  by  private  sale,  and 
ch  method  was  not  followed,  the  mortgage* 
king  possession  of  the  property  and  undertak- 
5  to  foreclose  by  sale  at  public  auction,  bld- 
iig  the  property  off  for  itself,  there  was  no 
reclosure,  and  the  rigbta  of  the  parties  are 
e  same  as  if  the  property  had,  been  taken 
ray    by   the  mortgagee   without   any  attempt 

foreclosure,  and  retained  or  sold  without  ac- 
nnting  for  the  proceeds;  it  being  immaterial 
lecber  die  attempted  sale  waa  with  actual 
Eiudulent  intent  or  not. 

TEd.  Note. — For  pth»  cases,  see  Chattel  Mort- 
Wes,  Cent  Dig.  »  534,  538,  539,  541.] 

CHATm.  MOBtOAOn  90D291  —  IlTTAUD 
FORECLOSUBB^RlOUTa   ox   MOBTOAGOBS. 

Where  a  chattel  mortgage  waH  given  to  se- 
re   notes  representing  the  price  of  the  prop- 
ty,   and  the  mortgagee  attempted  to  foredoee 
'    sale  which  was  illegal,  in  the  m(»tgagee'a 
it    on  the  notes  the  mortgagors  were  entitled 
have  the  value  of  the  property,  which  exceed- 
tbe  amount  due  on  the  notes,  applied  in  pay- 
ent  of  the  notes  as  of  the  date  the  property 
^s    taken,  irreq>eetive  of  the  lapse  of  time^ 
uusb   ^^  statute  of  limitations  ran  against 
e    mortgagors'  claim  for  any  excess  in  value 
tbe  property  over  the  debt. 

I  Kd.  Note. — For  other  coses,  see  Oiattel  Mort- 
ges.  Cent.  Dig.  fj  650-562.] 

CTHATTEL  MORTOAOES  «=»262(1) — FoBE- 
CI.03UBE  BY  I»RIVATE  SalB— DCTT  OF  Mo&T- 
OA.OEC 

A  chattel  mortgagee,  selling  at  private  sale 
1   authorized  by  the  mortgage,  is  under  duty 
carefully  guard  the  mortgagors'- Interest,  end 
tfcM  at  the  best  price  obtainable  with  reason- 
tie   diligence,  as  the  mortgagee  is  trustee  for 


the  mortgagoM,  and  moat  b«  hdd  to  a  etrlet 
Bocoooting. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  H  5347538,  ^9,  541.] 

Aspeal  from  Otrcuit  Court,  Jasper  Coantyf 
DlTlaloii  No.  2 ;  David  B.  Blair,  Judge. 

Action  by  the  Nichols  &  Sbepard  Company 
against  Adam  Stokes  and  J.  S.  Stokes.  From 
a  Judgment  for  defendants,  plaintUC  appeals. 
Affirmed. 

H.  E.  Thompson,  of  Webb  City,  and  O.  B. 
Freemen,  of  Itopeka,  Kan.,  fbr  aK)el]ant.  J. 
D.  Harris,  M  Carthage,  for  respondents. 

COX,  P.  J.  Aetlun  tn  seven  counts  for 
balane  dne  on  seven  promissory  notes  aggre- 
gating $951.96.    Defense  Is  payment. 

The  facts  alleged  in  'the  answer  to  show 
payment  are,  in  brief,  that  the  consideration 
of  the  notes  sned  on  was  the  pimdiase  of  a 
threshing  machine  outfit ;  that  to  secure  the 
payment  of  these  notes  defendants  gave  to 
plaintift  a  chattel  mortgage  on  the  machine 
they  purdiased  and  another  then  owned  by 
defendants  on  which  there  was  no  Inctmi- 
brance;  that  when  these  notes  came  due  the 
platntlfF  firandulently  and  with  a  view  to 
sacrificing  said  machines  and  Iwylng  them  la 
for  Itself  pretended  to  foreclose  tbe  chattel 
mortgage  by  a  public  sale  of  the  two  thresh- 
ing outQts  and  bid  than  off  for  itself  and 
shipped  them  out  of  the  country  and  disposed 
of  them ;  that  defendants  were  in  Oklahoma 
at  tbe  time  and  had  no  notice  that  tbe  prop- 
erty was  to  be  sold,  and  that  no  notice  of  the 
sale  was  given  and  the  property  sold  en 
masse  when  a  few  bidders  were  present  and 
requested  that  the  machines  be  offered  sex>- 
arately,  and  this  was  refused ;  that  tbe 
machines  were  at  that  time  wordi  $2,600, 
while  the  total  of  defendants'  debt  to  plaintiff 
was  only  $1,745.88.  The  reply  was  treated 
as  a  general  denial,  and  that  defendants' 
cause  of  action  Is  barred  by  tbe  statute  of 
limitations. 

The  sale  of  the  machines  set  up  in  the  an- 
swer took  place  March  12,  1907^  This  suit  on 
the  notes  Was  begun  on  April  13,  1915,  which 
is  more  than  five  years  after  the  alleged  sale, 
and  plaintiff  contended  at  the  trial  and  con- 
tends here  that  If  defendants  had  any  ground 
for  relief  on  account  of  the  facts  pleaded  it 
was  in  the  nature  of  a  counterclaim,  and  was 
barred  by  limitation.  Defendants  contend 
that  the  sale  was  fraudnleat  and  not  accord- 
ing to  the  provisions  of  tbe  chattel  mort- 
gage, and  that  when  plaintiff  took  possession 
of  tbe  machines  under  the  mortgage  and  did 
not  properly  foreclose  the  mortgage.  It  was 
chargea/ble  as  of  that  date  with  the  full 
value  of  the  property  taken,  and  that  defend- 
ants are  now  entitled  to  the  benefit  thereof 
as  a  credit  on  the  notes  as  of  that  date,  and 
as  the  value  of  the  machines  was  greater 
than  the  balance  due  on  the  notes  they  are 
paid. 
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Tbe  ^ry  were  instmeted  to  find  for  plalo- 
ttff,  unless  defendants  had  proven  the  fraud- 
ulent conduct  of  plaintiff  in  making  the  sale, 
but  If  they  had  so  proven,  then  the  value  of 
the  macfalnea  should  be  credited  on  the  notes, 
and  If  it  equalled  or  exceeded  the  amount 
due  on  the  notes,  the  Ifssues  might  be  found 
generally  for  defendants.  They  were  also  In- 
structed to  return  a  rerdict  on  each  count 
A  general  verdict  for  defendants  was  re- 
turned. 

[1]  Objection  l8  made  that  the  verdict  is 
not  responsive  to  tl)e  pleadings  aa  there 
should  have  been  a  separate  verdict  on  each 
count  The  proper  way  to  reach  tdiat  ques- 
tion was  by  motion  in  arrest  of  judgment, 
and  no  motion  In  arrest  was  filed,  hence  that 
point  was  waived.  Ring  v.  Vogel  Paint  & 
Glass  Co.,  44  Mo.  App.  Ul.  U.3;  Saddlery 
Go.  V.  Bullodi,  86  Mo.  App.  89,  93;  Orieor  t. 
Strothers,  111  Mo.  App.  386,  85  S.  W.  976; 
Undsey  v.  Nagel,  167  Mo.  Aw-  128,  138,  137 
S.  W.  912. 

Tbe  provisions  of  the  chattel  mortgage  in 
relation  to  foreclosure  in  case  of  default  were 
that  plaintiff  or  its  agent  or  assigns  oould 
take  possession  of  tbe  property  and  "stil  and 
dispose  of  the  same  and  aU  equity  of  re- 
demption therein  for  the  best  price  or  prices 
that  can  be  obtained  therefor  at  public  auc- 
tion, in  the  manner  provided  by  law  upon  due 
and  legal  notice  of  such  sale,  or  at  private 
sale  with  of  without  notice,  for  cash  or  on 
credit,  as  tbe  said  mortgagee,  its  successors 
or  assigns,  its  agent  or  attorney,  may  elect" 
There  was  also  pi-ovlsion  as  to  the  disposi- 
tion of  the  proceeds  of  the  sale,  and  that 
tbe  mortgagee  or  its  agent  might  become  the 
purdiaser. 

As  to  how  tbe  sale  was  conducted,  tbere 
is  sharp  conflict  in  the  testimony;  that  on 
part  of  plaintiff  tending  to  show  that  at  least 
five  notices  of  tbe  sale  had  been  posted  in  the 
township  where  the  property  was  located 
on  February  16,  1907  which  was  more  than 
20  days  before  tbe  sale;  that  the  property 
was  put  up  for  tbe  sale  and  bid  off  for  plain- 
tiff at  $750.  Tbe  evidence  on  part  of  defend- 
ants tended  to  show  that  notices  of  sale  were 
not  posted;  that  tbere  were  a  few  persons 
wlio  had  learned  from  other  sources  that  the 
property  was  to  be  sold  and  attended  the 
sale  with  a  view  to  purchase  or  bid  on  some 
part  of  tbe  property  if  It  were  sold  separate- 
ly, and  at  the  time  of  tbe  sale  requested  that 
the  machines  be  sold  separately,  but  this  re- 
quest was  Ignored  and  the  property  sold  en 
masse;  that  the  two  machines  were  worth 
$2,500  at  that  time. 

[2]  The  issue  of  fraud  or  fairness  In  the 
conduct  of  the  sale  by  plaintiff  was  submitted 
to  the  Jury,  and  their  finding  was  In  favor 
of  defendants,  and  is  binding  upon  us.  JfTe 
must,  therefore,  for  the  purpose  of  this  ap- 
peal, proceed  on  tbe  premise  that  the  sale 
was  not  fairly  conducted. 

[3]  It  will  be  noticed  also  that  tbe  mort- 
gage does  BOt  specify  wb^t  notice  i^  to  be  giv- 


en If  tbe  property  is  to  be  sold  at  public  aoc- 
tlon.  Its  pioviston  te  "at  pvblic  aaction.  in 
the  manner  provided  by  lav  upon  due  and 
legal  notice  of  bu(^  sale,"  By  this  provision 
we  are  referred  to  tbe  statute  to  ascertain 
what  notice  should  be  given,  and  tbe  statute 
makes  no  provision  for  notloa  of  aale  under 
a  chattel  mortgage  when  the  amouDt  exceeds 
$100.  Tbere  is  a  provision  regulating  fore- 
closures when  tbe  amount  is  $100  or  less  (see 
section  SS40,  SMat  1909),  and  a  provision 
authorizing  foreclosure  by  suit  in  a  court  on 
all  mortgages  at  $50  or  more  (section  2S28, 
Stat  1909),  and  a  provision  that  sales  made 
in  ooiifk>niiity  to  tfae  teriM  of  the  OMM-^age 
shall  be  binding  (section  2841,  Stat  1909); 
but  we  find  no  other  provisions,  hence  all 
chattel  mortgages  other  than  those  provided 
for  in  sections  2840  and  2841  must  either  be 
foreclosed  by  action  in  court  aa  provided  in 
section  2828,  or  foreclosed  by  actl4m  In  equity 
under  its  general  jurisdiction. 

[4]  The  only  foredoaure  property  provided 
for  in  this  mortgage  was  one  by  private  sale. 
This  method  was  not  followed,  and  hence 
tbere  was  no  foreclosure  at  alL  Plaintiff 
took  possessicm  of  tbe  property  aa  It  had  a 
right  to  do  under  the  terms  of  the  mortgage, 
but  instead  of  foreclosing  by  private  sale  as 
the  mortgage  provided,  it,  under  a  mistaken 
idea  as  to  Its  rlgbts  under  tbe  mortgage^ 
undertook  to  foreclose  by  sale  at  public  auc- 
tion, and  at  that  sale  bid  the  property  off 
for  itself,  and  is  now  in  tlie  same  condition, 
and  the  rights  of  tbe  parties  are  the  same, 
as  it  the  machines  had  been  taken  away  by 
plaintiff  without  any  attempt  at  foreclosure 
and  retained  or  sold  without  accounting  for 
the  proceeds.  Under  these  facta,  it  is  im- 
material whether  the  attempted  sale  was 
with  actual  fraudtdent  intent  or  not  The 
sale  was  illegal,  apd  plaintiff,  by  talcing  and 
keeping  the  property,  waa  chargeable  with 
the  actual  value  thereof. 

IS,  a]  Defendants  contend  tliat  they  are 
entitled  to  have  this  value,  which,  on  all  the 
evidence,  exceeded  tbe  amount  doe  on  the 
notes,  applied  in  payment  of  tbe  notes  as  of 
the  date  tbe  properl?  was  taken.  In  this  we 
think  they  are  right  This  mortgage  was 
given  to  secure  the  payment  of  tbe  not<«. 
Tbe  authority  given  by  the  mortgnge  to 
plaintiff  to  take  possession  of  the  property 
and  foreclose  the  mortgage  aa  therein  pnv 
vided  er  b<dd  tbe  same  as  it  might  have  done 
until  a  suit  to  foreclose  could  have  been 
prosecuted  to  judgment  and  sale  waa  all  ftir 
the  purpose  of  providing  a  way  by  whicb 
plaintiff  could  enforce  payment  of  tbe  ootes. 
Had  plaintiff  sold  at  private  sale  as  it  mij:ht 
have  done  under  tbe  mortgage,  it  would  have 
been  its  duty  to  have  carefully  guarded  tte 
interest  of  the  mortgagors  and  sold  at  the 
best  price  wfalch  It  could,  with  reasooabie 
diligence,  secure,  for  it  was  trustee  for  the 
mortgagors  and  mast  be  held  to  a  strict  ac- 
count for  tbe  manner  In  whlclx  It  dlscliarsed 
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Its  duty  as  smdi  trOBtae.  Oosde  t.  Oonlbit 
et  al^  3»  Uo.  S13;  PoUUiam  ▼.  Heveler,  IBl 
Mo.  622,  634,  81  S.  W.  182;  Hardware  C!o.  T. 
Brownlee,  ISa  Mb.  021.  630,  86  &  W.-6<5; 
HansoD  v.  NeuL  815  Mo.  259,  274,  27&  114  8. 
W.  1073. 

Harlng  failed  to  foUow  tbe .  course  pro vUr 
ed  by  the  mortgaga  In  Maporiog  ot  tbc  prop- 
erty, the  plaintiff  beoan*  at  once  liable  to 
defendants  for  tbe  -  actual  yaloe  thereof  at 
that  time,  and  In  such  a  case  if  tbe  Tatate  ot 
tbe  property  eqaals  or  exceeds  the  amount 
of  the  debt,  and  tbe  debtor  condudee  to  treat 
it  as  payment  of  tbe  debt,  and  let  it  pass 
rather  than  begin  a  suit  to  detennine  wtteth- 
er  or  not  there  was  an  excess  recoyenble  by 
him,  tbe  plaintiff  oagfat  not  to  be  ponnitted 
to  complain.  It  cannot  defeat  the  ends  of 
justice  and  deprive  the  defendants  of  the 
benefit  of  the  ralue  of  their  property  taken 
by  it,  by  lying  stUl  and  waiting  until  tbe 
statute  of  Umltatlona  has  run  against  a 
claim  of  defendants  for  the  excess  in  Talue 
of  the  property  taken  aboye  the  debt,  and 
then  plead  tbe  statute  of  limitations  against 
the  whole  claim  of  defendants,  and  thus  get 
the  benefit  of  their  property  and  allow  no 
credit  therefor  except  the  amount  Of  its  own 
bid  at  an  unauthorized  sale. 

The  statute  of  limitations  would  and  did 
mn  against  any  claim  of  defendants  for  the 
excess  in  value  of  the  property  over  tlie 
debt ;  but  suppose'  the  value  of  the  property 
had  just  equalled  tbe  amount  of  the  debt,  it 
would  then  be  unreasonable  to  say  that  de- 
fendants could  not  treat  the  debt  as  paid 
and  force  them  to  bring  a  emit  within  five 
years  or  lose  their  property  entirely  when 
there  would  be  no  occasion  for  the  snit  ex- 
cept to  establish  a  set-off  to  the  notes.  Tbe 
better  practice  is  to  charge  the  taker  of  the 
property  with  its  full  value  and  apply  a  suf- 
ficient amount  of  it  to  the  payment  of  the 
debt  tbe  mortgage  was  given  to  secure,  and 
if  the  mortgagor  claims  an  excess  be  may 
sue  for  it  as  for  any  other  claim,  and  the 
statute  of  limitations  will  run  against  It,  but 
his  debt  to  the  mortgagee  is  paid  when  the 
mortgagee  takes  and  wrongfully  appropri- 
ates property  covered  by  tlie  mortgage  which 
is  of  value  equal  to  or  In  excess  of  tbe 
amount  of  the  debt  Jones  on  Chattel  Mort- 
gages, ii  711  and  773;  Case  v.  Boughton,  11 
Wend.  (N,  Y.)  106;  Whltteemore  v.  Fisher, 
132  lU.  243,  Zi  N.  E.  636,  610. 

In  the  view  we  take  of  tbe  case  tbe  ques- 
tion of  a  fraudulent  intent  in  conducting  the 
sale  is  unimportant,  and  the  instructions 
which  required  defendants  to  prove  such 
fraudulent  intent  in  order  to  avail  them- 
selves of  the  right  to  have  the  notes  declar- 
ed paid  by  plaintiff's  appropriation  of  the 
prcH^erty  covered  by  the  mortgage  placed  up- 
on tbem  a  greater  burden  than  they  were 
required  to  assume;  but  as  the  finding  was 
in  their  favor,  tbe  plaintiff  cannot  coai^ain. 


The  judgment  Is  fer  th*  right  party,  and 
wlU  be  affirmed. 

8T0B6I8  and  FARBINQTON,  J3.,  con- 
cur. 


W.  A.  GAGE  &  ca  T.  BANK  OF  HOLCOMB. 

(No.  13985.) 

(St.  Louis  Court  of  Appeals.    Missouri.    March 
6,  1917.    On  MotioB  for  Rehearing, 
^  July  10,  1917.) 

1.  Atpkai,  akd  BhBos  «s»171(l)  —  Rbtisw  -i- 
Trxobt  ot  Oa^  Bblow. 

HavlnR  tried  the  case  below  on  a  particular 
theory,  plaintiff,  on  defendant's  appeal,  is  not 
patiQed  to  have  it  disposed  of  in  Qm  Conrt  of 
Appeals  upon  a  difCersnt  theory. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1053.1 

2.  BjIWks  and  Bankino  «=s>109(3)— Notb  Ex- 
EcuncD  BT  Cashieb  —  Void  Qhakactkb  — 
Statute. 

TTnder  Rev.  St.  1909,  {  1099,  providing  that 
DO  bills  payable  tAiall  be  made  and  no  bills  shall 
be  rediBConnted  by  a  hank  except  wltli  the  eon- 
sent  of  the  board  of  directors,  a  note  execnted 
by  a  bank's  cashier  without  authority  from  the 
board   of  directors  is  void. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  g  260.] 

3.  Banks  and  Banking  <g=>114— Liabiutt 
ON  Draft— Action  Aoainst  Bank. 

Where  a  cotton  factor,  proposinK  to  advance 
money  to  third  persons  through  a  bank,  stipu- 
lated that  a  note  or  notes  must  be  executed  by 
the  bank  for  advances,  as  well  as  an  agreement 
relative  to  the  shipment  of  cotton,  but  the  fac- 
tor paid  a  draft  which  the  bank's  cashier  drew 
OD  it  without  demand  that  the  requirements  l>e 
met  and  without  ascertaining  whether  the  bank't 
cashier  had  or  could  obtain  authority  to  meet 
them,  the  cashier  being  without  authority  to  exe- 
cute the  instruments  contemplated,  the  factor 
could  not  recover  from  the  bank  except  on  the 
theory  that  the  bank  obtained  and  utilized  the 
amount  of  the  advance  which  it  retained  while 
attempting  to  repudiate  the  cashier's  acts. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  Si  277-280.] 

4.  Banks  and  Banking  «=»176— Powebs  ot 
Bank— Dealing  in  Cotton. 

A  banking  corporation  has  no  anthority  to 
contract  with  a  cotton  factor  to  loan  tbe  fac- 
tor's money  to  cotton  raisers,  the  bank  being 
required  not  only  to  issue  its  notes  for  such  sums 
as  the  factor  may  advance,  but  also  to  enter  into 
a  binding  agreement  to  Uiip  the  factor  cotton 
amounting  to  75  bales  for  each  $1,000  advanced, 
the  factor  proposing  to  look  to  the  bank  alone 
for  the  carrying  out  of  snch  contract  for  ship- 
ping cotton. 

[Ed.  Note.— For  otheir  cases,  see  Banks  and 
Banking,  Cent  Dig.  g  653.] 


5.  Banks  and  Banking  «=»109(3)— IvptiED 
AvTHOBrTT  or  Oaskib*— Tbansaction  Pbo- 
BISnED  OB  Ultba  Vibxs. 
The  implied  authority  of  a  bank's  cashier 
cannot  be  invoked  to  sustain  a  transaction  pro- 
hibited by  statute  or  beyond  the  powers  of  tiie 
banldng  corporation. 

[CM.  Note.— For  other  eaaea^  see  Banks  and 
Banking,  Cent  Dig.  g  260.] 
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On  Motion  for  Bchearing. 

6.  Banks  and  Banking  <S=>105(3)— Scomb  or 

Duties  of  Cashier. 
Itjras  not  within  the  scop«  qt  «  bank  cash- 
ler'a  duties  to  receive  money  from  a  cotton  fac- 
tor to  be  utilized  in  a  transaction  whereby  the 
bank  would  enter  the  business  of  shipping  cotton 
to  the  factor,  binding  itself  to  make  certain 
shipments  during  the  year. 

[iw.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  252.] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  C.  Walker,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  W.  A.  Gage  &  Co.,  a  corpora- 
tiou,  against  tbe  Bank  of  Holcomb.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Heversed. 

1  B.  L.  Ward,  of  Caruthersvllle,  and  J.  P. 
Trlbble,  of  Kennett,  for  appellant.  St.  John 
Waddell,  of  Memphis,  Tenn.,  and  John  A. 
Hope,  of  St.  Louis,  for  respondent 

AMiBN,  J.  An  April  10,  li912,  the  plain- 
tiff, a  corporation  under  the  laws  of  Tennes- 
see, located  at  Memphis,  Tenn.,  Instituted 
this  action  In  the  circuit  court  of  Dunklin 
county  against  the  defendant,  a  banking  cor- 
poration of  that  county,  organized  under 
the  laws  of  this  state.  Tbe  pctltlcm  Is  in 
three  counts. 

The  first  count  avers: 

That  plaintiff  "carries  on  the  business  of  cot- 
ton factors  aiul  lends  money  in  the  states  of 
Missouri  and  Tennessee";  that  tbe  defendant 
bank  has  power  to  loan  and  borrow  money; 
"that  one  of  the  methods  used  by  the  bank  in 
borrowing  money  was  to  draw  the  draft  of  said 
hank,  signed  by  its  casliier,  on  tbe  lender  for 
the  sum  sought  as  a  loan;  that  said  cashier  had 
power  and  authority  specially  conferred  upon 
him  by  defendant's  board  of  directors  to  draw 
the  drafts  of  said  bank  for  such  Ioan&,  and  pow- 
er and  authority  to  bind  the  bank  to  pay  such 
loans  as  were  made  to  it  on  such  drafts;  that 
the  board  of  directors  of  said  bank  conferred 
authority  on  its  said  cashier  to  pay  such  loans 
as  were  made  to  said  bank  on  such  drafts  by  its 
course  of  conduct  in  permitting  said  cashier,  in 
the  ordinary  course  of  the  business  of  said  bank 
actually  confided  to  him  as  such  cashier,  to  draw 
the  drafts  of  said  bank  upon  its  correspondent 
banks  in  payment  of  the  debts,  including  the 
loans  made  to  said  bank." 

It  is  alleged: 

That  on  March  1,  1909,  plaintiff  loaned  de- 
fendant the  sum  of  $1,000;  "that  said  loan  to 
said  bank  was  negotiated  and  made  in  this  way: 
Said  bank  drew  its  draft  on  plaintiff  for  one 
thousand  dollars,  which  draft  bears  date  of  Feb- 
ruary 25,  1909." 

And  It  is  alleged  that  plaintiff  paid  this 
draft  on  March  1,  1909,  and  that  defendant 
"failed  and  neglected  to  pay  plaintiff  said 
sum  or  any  part  or  iwrtlon  t^iereof."'  This 
count  concludes  with  a  prayer  for  Judgment 
against  defendant  for  $1,000,  with  Interest 
thereon  at  the  fate  of  6  per  cent,  from  March 
1,  1909. 

The  second  count  of  the  petition  is  drawn 
in  precise  confoni^ty  to  tihe  first,  except  that 
it  is  averred  that  defendant  loaned  plaintiff 


$1,000  on  March  26,  1009,  by  paying  a  draft 
drawn  by  plaintiff  on  defendant  for  said  snm 
on  March  25,  1009. 

The  third  count  alleges  Oiat  defendant  is 
Justly  Indebted  to  plaintiff  In  the  sum  of 
$1,000  for  money  had  and  received  by  defend- 
ant from  plaintiff  with  Interest  thereon  at 
tbe  rate  of  6  per  cent  from'  March  26,  1900, 
praying  Judgment  accordingly. 

It  Is  annecessary  to  specially  notice  tbe  an- 
swen  to  these  respective  counts.  The  trial 
before  the  court  and  a  Jury  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  plaintilt  on  the 
first  count  of  tbe  petition  for  $1,000,  with  in- 
terest' at  the  rate  of  6  per  cent,  from  Feb- 
ruary 26,  1000.  From  this  Judgm«it  defend- 
ant prosecutes  the  appeal  before  na. 

It  appears  that  on  January  19,  1909, 
plaintiff  mailed  to  defendant  a  "drcnlar  let- 
ter" wbldi  came  into  the  bands  of  defend- 
ant's cashier,  one  McL.  Delaney.  Tlila  let- 
ter, in  part.  Is  as  follows: 

"We  write  to  say  that,  if  any  of  your  cnt- 
tomers  owe  yon  money  on  cotton  that  they  are 
holding,  we  would  be  glad  to  have  them  con- 
sign the  cotton  to  us,  either  to  be  sold  promptly, 
or  held  as  long  as  they  wish.  We  •  •  ♦ 
wHI  be  glad  to  advance  within  a  small  marpa 
of  the  actual  value  of  the  cotton,  on  draft  with 
B/L  attached.  ♦  •  •  Also,  if  you  see  any 
one  who  wants  to  borrow  some  money  for  their 
farming  operations,  and  you  do  not  make  the 
loan,  we  would  appreciate  it  If  yon  would  havt 
them  write  us." 

It  is  to  be  inferred  that  not  long  prior  to 
the  sending  of  this  letter  plalntifTs  president 
was  at  Holcomb  and  conferred  wltb  defend- 
ant's cashier.  The  latter  on  January  20, 
1900,  wrote  plaintiff  a  letter  in  part  as  fol- 
lows: 

"I  shall  take  pleasure  in  giving  you  some  first- 
class  business  tl»rough_  here.  •  •  •  I  think 
we  could  use  a  nice  little  amount  this  summer 
for  yon,  as  you  stated  while  here  that  you  would 
rather  let  the  banks  have  same  than  to  place 
it  with  the  cotton  men  through  the  coantiy.  If 
this  is  agreeable  please  let  me  hear  from  yoa 
at  your  convenience.  If  not,  then  I  think  I 
can  place  it  where  it  will  secure  yon  same  ship- 
ments of  cotton  this  season." 

On  February  4,  1909,  plalntUt  responded 
by  a  letter  addressed  to  "Mcl>.  Delaney, 
Cashier,"  stating  that  plaintiff  desired  to  en- 
ter Into  some  arrangement  for  "putting  out 
some  money"  in  the  community  in  which  de- 
fendant is  located,  saying,  "You  can  give  ns 
your  notes  for  such  an  amount  as  you  ml^ht 
need  and'  put  it  out  to  the  farmers  around." 
and  plaintiff  further  stated  therein  Oiat  it 
always  required  its  customers  to  contract  to 
ship  a  certain  number  of  bales  of  cotton  dur- 
ing tbe  following  cotton  season,  and  that 
when  a  loan  Was  made  to  a  farmer  he  must 
be  required  to  sblp  plaintiff  tbe  requisite 
number  of  bales  of  cotton. 

This  Is  all  of  tbe  correspondence  Aowa 
to  have  passed  between  plaintiff  and  defoid- 
ant's  cashier  prior  to  February  26,  1908.  On 
that  date  Delaney  drew  a  draft  upon  plala- 
tlff  for  $1,000;  the  sum  represented  thereby 
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being  the  anbJedtHuatMr  of  tba  flrat  o6ulit  at 

plaiutiif' a  petition. 

This  draft,  which  was  filed  with  the  peti- 
tion and  put  in  evidence,  is  upon  a  form  des- 
ignated "OoBtomer'a  I>raft"  It  is  made  pay- 
able to  the  order  of  th^  Bank  of  Holeomb, 
directed  to  plalatUI,  and  signed,  "MciL.  De- 
laney,  Cashier."  On  the  same  day  Delaney 
wrote  plaintltt  as  follows: 

"As  per  instractlon  from  yoar  Mr.  Gtgo  when 
he  visited  me.  some  time  ago,  and  your  letters 
recently,  I  have  to-day  made  sight  draft  and 
mailed  you  Cirt.  (sic)  for  same  under  separate 
cover,  to  loan  out  to  farmers,  and  I  will  have 
them  agree  to  ship  you  8U«h  an  amount  of  cot- 
ton as  you  want  them  to  ship,  all,  if  I  possibly 
can,  I  can  use  quite  a  good  amount  for  you  this 
summer  at  6  per  cent.    ♦    •    •  " 

This  was  signed,  "McL.  pelaney."  In  reply 
plaintiff,  cm  March  1,  1909,  addressed  a  let- 
ter to  "Mcli.  Delaney,  Cashier,"  in  which 
plaintiff  says: 

"We  do  not  understand  the  way  yon  have  fixed 
this  matter  up.  ♦  *  •  Should  you  decide 
that  you  could  use  say  $8,000  and  give  us  your 
note  for  same  payable  next  fail,  ve  will  place 
the  note  to  your  credit  under  date  of  same,  and 
allow  yon  interest  on  your  credits  at  the  same 
rate  as  charged  on  the  note.  Then  whenever 
you  put  out  a  loan  to  farmers  you  could  draw 
on  us  for  the  amount  of  the  same  and  take  such 
security  as  you  wish.  For  a  loan  of  $3,000  we 
would  expect  a  cotton  agreement  from  you  to 
ship  as  much  as  225  bales  next  season,  and  you 
in  turn  in  making  loans  to  the  farmers  could 
get  them  to  agree  in  writing  that  they  would 
ship  na  their  cotton  or  a  certain  number  of  bales. 
We  want  to  explain  that  our  dealings  would  be 
entirely  with  you  and  we  would  only  look  to  you 
to  see  that  the  c<mtract  for  shipping  cotton  is 
filled.  •  •  •  We  will  pay  the  draft  you 
■peak  of  and  will  thank  you  to  advise  us  how 
much  more  you  will  probaLly  need  so  we  can  fix 
the  papers. 

With  plaintiff's  next  letter,  of  date  March 
3, 1909,  addressed  to  "The  Bank  of  Holeomb," 
was  inclosed  a  form  for  a  written  agreement 
to  be  filled  out  and  executed  by  defendant. 
This  form  of  agreement,  a  copy  of  which  was 
introduced  in  evidence.  Is  of  the  character  in- 
dicated by  plaintiff's  letter  of  March  1,  1909, 
supra.  It  was  never  executed  by  defendant 
or  its  cashier,  nor  was  any  note  ever  execut- 
ed to  plaintiff. 

Other  correspondence  passed  betwem  plain- 
tiff and  defendant's  cashier,  but  it  is  unneces- 
sary to  notice  these  communications.  It  ap- 
pears that  on  March  25,  1006,  Delaney  drew 
another  draft  on  plaintiff  for  $1,000,  similar 
to  that  above  mentioned,  which  plaintiff  paid. 
But  we  are  not  concerned  therewith.  The 
evidence  shows  that  the  proceeds  thereof 
were  placefd  to  plaintifTs  credit  in  the  defend- 
ant bank  and  afterwards  checked  put  by 
plaintiff. 

The  draft  of  February  25.  1909,  drawn  by 
Delaney,  was  indorsed  In  the  name  of  the 
defendant  bank  by  Delaney  as  cashier,  and 
was  by  him  immediately  forwarded  to  the 
International  Bank  of  St  Louis,  defendant's 
correspondent  at  that  place.  The  Interna- 
tional Bank  Indorsed  It  "to  the  order  of  tiny 
bank  or  banker,"  and  fbrwarded  It  to  tl>e 


Union  A  Planters'  Bank  &  IVust  Oompany  of 
Mempbis,  Tenn.,  to  whom  plaintiff  paid  the 
amount  thereof  on  presentment  The  Mem- 
phis bank  duly  remitted  therefor  to  the  In- 
ternational Bank,  and  the  latter  accordingly 
creditea  defSendant^s  account  on  Its  books 
with  the  proceeds  of  the  collection.  There- 
after defendant  checked  out  this  sum,  togeth- 
er with  other  funds  which  had  been  kept  on 
deposit  by  it  In  the  International  Bank. 

The  record  discloses  that  upon  this  draw- 
ing, Indorsing,  and  forwarding  this  draft  De- 
laney at  once  placed  the  Isald  sum  of  $1,000 
to  Ilia  individual  credit  in  the  def aidant  bank, 
that  he  later  drew  out  the  same  by  bis  indi- 
vidual checks,  and  that  the  defendant  receiv- 
ed nothing  whatsoever  by  virtue  of  the  trans- 
action. 

The  record  further  discloses  that  Delaney 
had  po  authority  whatsoever  from  defend- 
ants board  of  directors  to  borrow  or  receive 
any  money  from  plaintiff  for  defendant,  or  to 
enter  Into  any  transaction  In  defendant's  be- 
half of  the  character  indicated  above.  And  the 
evidence  is  that  defendant'*  directors  knew 
nothing  of  the  correspondence  which  Delaney 
conducted  with-  plaintiff,  and  were  Ignorant 
of  the  entire  transaction  here  Involved  until 
about  June,  1909,  after  Delaney's  connection 
with  the  defendant  bank  had  been  severed, 
when  It  was  found  that  ho  had  misappropri- 
ated funds  of  the  bank. 

Though  plaintiff  alleged  in  its  petition  that 
defendant's  cashier  had  specific  authority 
conferred  upon  him  by  defendant's  board  of 
directors  to  borrow  money  by  drawing  drafts- 
plaintiff  (evidently  realizing  the  total  lack 
of  evidence  to  support  this  averment)  sub- 
mitted Its  case  to  the  jury,  by  instructions 
given  at  its  request,  upon  the  theory  that  de- 
fendant "received  and  converted  to  its  own 
use"  the  proceeds  of  the  draft,  and  hence 
was  in  any  event  liable  to  plaintiff  therefor- 
It  is  clear  that  in  certain  respects  instruo- 
tions  given  for  plaintiff  conflict  with  those 
given  at  defendant's  request.  It  is  unneces- 
sary to  here  set  out  the  instructions.  We 
shall  have  occasion  later  to  refer  to  instruc- 
tions given  for  plaintiff.  It  may  be  said, 
however,  that,  though  the  undisputed  evi- 
dence showed  that  plaintiff  received  back 
the  proceeds-  of  the  draft  of  March  25,  1909, 
In  the  manner  shown  above,  the  instructions 
given  at  plaintiff's  request  Ignored  the  fact 
that  issues  were  Joined  on  three  separate 
counts,  and  repeatedly  referred  to  "the  drafts 
offered  in  evidence." 

Defendant,  appellant  here,  urges  that  the 
trial  court  erred  in  overruling  its  demurrer 
to  the  evidence  below,  and  that  the  court 
committed  various  .errors  in  its  mlings  on  the 
admission  of  evidence  and  in  instructing  the 
Jury. 

Of  the  demurrer  to  the  evidence: 

The  theory  upon  which  plaintiff  submitted 
its '  case  to  the  Jury  flntts  no  support  in  the 
^evldenee  addneed.     ISiere  is  no:  evldeaod 
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whatsoever  to  warrant  a  finding  tiiat .  tbe 
defendant  bank  "reoeired  and  converted  to 
its  o\^'n  use"  tbe  proceeds  of  the  draft  here 
in  qnestlon.  Under  the  evidence  adidmcad  it 
is  beyond  dispute  that  the  proceeds  of  the 
draft  went  to  the  credit  of  Delaney's  personal 
account  in  ^iefeodant  biAk,  and  were  later 
by  him  checked  out  for  his  indlviduol  pur- 
pofies,  and  tliat  defendant  did  not  profit  in 
the  l^ast  by  the  transaction.  At  the  trial 
plaintiff's  counsel  laid  much  stress  upon  the 
fact  that  when  the  draft  was  sent  through 
the  usual  channel)^  for  collection  the  defend- 
ant was  Klvm  credit  for  the  amount  thereof 
on  the  books  of  its  correspondent  bani,  viz. 
the  International  Bank  of  St.  Lotds.  And 
plaintiff  succeeded  in  having  the  court  in- 
struct the  Jury  upon  the  theory  that  the  giv- 
ing of  this  credit  to  defendant  and  the  sub- 
sequent checking  out  by  defendant  of  its  de- 
posit with  the  Internattonal  Bank  constituted 
proof  that  defendant  obtained  and  used  the 
$1,000  procured  from  defendant  by  means  of 
the  draft.  But  it  la  obvious  that  the  credit 
received  by  defendant  on  the  booka  of  Its  oor- 
respondent  bank  had  no  tendency  to  show 
that  defendant  received  any  money  by  virtue 
of  the  transaction.  Delaney  had  credited  his 
personal  account  in  defendant  bank  with  the 
amount  of  the  draft,  and  over  and  against 
this  defendant  would  naturally  receive  tfhe 
corresponding  amount  realized  from  the  pay- 
ment of  the  draft,  or  proper  credit  therefor, 
in  the  usual  course  of  business.  The  general 
course  pursued  in  the  matter  was,  as  shown 
by  the  evidence,  that  which  was  customarily 
followed  in  collecting  customers'  drafts  for 
their  accommodation. 

[1]  In  other  words,  plaintiff,  having  fteiled 
to  substantiate  the  allegations  of  its  peti- 
tion as  to  actual  authority  on  the  part  of  de- 
fendant's cashier,  adopted  a  theory  at  the 
trial  which  is  untenable  by  reason  of  the  fact 
that  the  evidence  does  not  support  it.  And, 
having  tried  the  case  below  upon  this  theory, 
plaintiff  Is  not  entitled  to  have  it  disposed  of 
here  upon  another  and  different  theory. 

But  plaintiff,  respondent  here,  now  urges 
that  the  $1,000  which  plaintiff  laid  out  in 
payment  of  the  draft  in  question  was  borrow- 
ed by  the  defendant  bank,  by  and  through 
its  cashier,  that,  by  virtue  of  his  oflSce,  the 
cashier  had  implied  authority  to  bind  the 
bank  in  the  transaction,  and  that  defendant 
Is  consequently  liable  for  tbe  return  of  the 
money  to  plaintiff,  even  though  defendant  did 
not  in  fact  receive  the  same  or  any  benefit 
from  the  transaction.  In  snpport  of  this 
contention  respondent  dtes  many  eases  from 
other  jurisdictions  to  which  it  \b  unnecessary 
for  us  to  reter.  Respondent  also  cites  Bank 
V.  Lyons,  220  Mo.  538,  119  S.  W.  540,  a  case 
upon  which  appellant  strongly  relies. 

By  its  answer  appellant  invoked  tbe  pro- 
visions of  section  1099,  Rev.  Stat,  1909.  That 
section,  among  other  things,  provides  that 
"no  bills  payable  sbaU  be  made  and  d9  blU« 


Shall  be  redisoonnted  by  the  bank,  except 
with  the  consent  of  the  board  of  directors." 
Tbia  provision  (now  a  part  of  Bectii»  80, 
Laws  iSlS,  p.  141)  was  directly  involved  in 
Bank  v.  Lyons,  supra.  Thore  tbe  cashier  of 
the  defendant  bank  borrowed  money  from  tbe 
plaintiff,  another  bank,  upon  a  note  executed 
by  tbe  cashier  without  tbe  antiioritT  of  the 
defendant's  board  of  dlrector&  nie  note, 
being  within  tbe  inhibition  of  tile  statute, 
was  consequently  held  to  be  void.  It  was 
held,  however,  by  the  majority  opfnlon,  that 
the  plaintiff  could  recover,  under  the  dream- 
stances  of  the  case,  as  for  money  bad  and 
received,  upon  tbe  implied  promise  or  agree- 
ment springing  "from  the  general  moral  obli- 
gation resting  upon  all  persons  and  corpora- 
tions to  do  equity  and  justice  in  all  such 
transactions."  It  was  there  contended  by 
the  appellant  that  the  record  disclosed  no  ev- 
idence that  the  defendant  bank  received  any 
money  upon  the  note  sued  upon,  nor  upon 
the  two  notes  prevlonsly  given.  As  to  this 
the  court  says: 

"If  that  contention  was  true  In  p<dnt  of  fact 
then  unquestionably  respondent  wonld  not  be  eo- 
titled  to  a  recovery  in  this  case,  for  the  reason 
that  the  very  foundation  of  resiwndent'a  claim 
rests  upon  the  coutention  that  appellant  ob- 
tained $10,000  of  its  money  under  a  void  con- 
tract, that  it  repudiates  the  same  and  refused  to 
return  the  money  so  received,  and  that  the  oiilj 
remaining  remedy  available  to  it  is  the  enfoite- 
ment  of  this  rule." 

[2,3]  In  the  case  before  us  no  note  was 
ever  executed  by  defendant's  cashier.  Had 
he  executed  such  an  instrument,  wltbont  au- 
thority from  defendant's  board  of  directors, 
it  would  undoubtedly  have  been  void  under 
the  statute.  No  written  obligation  of  any 
sort  was  obtained  by  plaintiff  from  the  cash- 
ier, though  the  correspondence  shows  tliat 
plaintiff  stipulated  that  a  note  or  notes  must 
be  executed,  as  well  as  an  agreement  of  the 
character  of  that  sent  to  the  cashier  men- 
tioned above.  TBiough  plaintiff  in  its  prior 
letter  had  referred  to  its  requirements  In  tbe 
matter,  plaintiff  paid  the  draft  which  de- 
fendant's cashier  drew  upon  It,  without  de- 
manding that  these  requirements  be  first  mef. 
and  without  ascertaining  whether  or  not  the 
cashier  had  or  could  obtain  antbority  to 
meet  them.  In  point  of  fact  tbe  caabier  bad 
no  authority  to  execute  the  instrnmems 
contemplated.  And  we  perceive  no  ground 
upon  which  plaintiff  can  recover  exc^t  up- 
on the  theory  that  defendant  obtained  acd 
utilized  $1,000  of  Its  money,  and,  thoogh  it 
received  and  retains  the  benc^ts  of  the  tracv 
action,  attempts  to  repudiate  the  acts  of  its 
cashier  in  the  premises.  But  this  theory  is 
untenaUe  under  the  evidence  adduced. 

It  appears  that  the  transaction  was  not 
one  whereby  the  cashier  merely  sought,  wU>- 
out  authority,  to  borrow  money  for  his  bank. 
It  does  not  appear  ttiat  the  bank  was  in  ne«J 
of  money  at  the  time;  and  the  evidesice  is 
tbat  it  borrowed  motuiy,  when  needed,  froa 
its  St.  lioiiis  o»in«andent.  first  ca«sisc  a 


Digitized  by  ^OOQlC 


Uo.) 


W.  A.  OAOE  *  Oa  y.  BAKTS  OF  BOLOOMB 


1081 


ivsolatloD  to  be  passed  by  Its  board  of  dlrec- 
tars  and  forwar^Ung  a  copy  thereof  to  the  8t 
Louis  bank.  But  the  corieqxmdenee  between 
l^alntUr  and  def»idant'8  cashier  an  Its  fate 
shows  that  phdHtUt'a  purpose  was  to  have  Its 
money  loaned  to  cotton  raisers  who  would 
ship  It  cotton,  and  that  It  was  contemplated 
that  defendant  would  be  required  not  only 
to  issue  its  note  or  notes  for  such  sums  as 
might  thus  come  Into  Its  possession,  but  to 
enter  Into  a  binding  agreement  to  ship  plain- 
tiff cotton  during  the  season,  amounting  to 
78  bales  of  cotton  for  each  $1,000  advanced 
by  plaintiff.  And  plaintiff  proposed  to  look 
to  defendant  alone  for  the  carrying  out  of 
this  "contract  for  pipping  cotton." 

[4]  We  think  that  it  must  be  conceded  that 
defendant,  as  a  banking  corporation  nnder 
the  laws  of  this  state,  had  no  authority  what- 
soever to  engage  In  business  of  this  charac- 
ter. And  the  evidence  Is  that  defendant  In 
fact  had  '^ever  handled  a  bale  of  cotton" 
during  Its  existence.  The  transactlOD  was 
not  one  merely  looking  to  the  lending  of 
money  on  cotton,  but  contemplated  that  de- 
fendant bank  go  Into  the  business  of  shipping 
cotton,  binding  itself  In  advance  to  deliver 
a  certain  quantity  thereot  In  this  connec- 
tion see  section  1109,  Rev.  Stat  190»,  now 
section  69,  Laws  1915,  p.  137. 

[(]  It  is  true  that  a  bank  cashier  Is  con- 
sidered the  chief  executive  officer  of  the 
bank,  and  is,  by  virtue  of  his  offioe,  clothed 
with  certain  important  powers.  See  Third 
Nat.  Bank  v.  St.  Charies  Bank,  244  Mo.  loc. 
dt  577  et  seq.,  149  S.  W.  495;  Bank  v. 
Hughes,  62  Mo.  App.  loc.  clt.  581,  682.  But 
the  Implied  authority  of  a  cashier  cannot  be 
invoked  to  sustain  a  transaction  either  pro- 
hibited by  statute  or  beyond  the  powers  of  a 
banking  corporation.  If  the  transaction  was 
here  one  which  the  bank,  through  its  direc- 
tors, could  not  lawfully  have  entered  Into, 
surely  It  cannot  be  bound  thereby  upon  the 
theory  that  Its  cashier  had  Implied  authority 
to  so  bind  It  Its  liability  for  benefits  receiv- 
ed and  retained  Is  another  matter,  and  one 
not  arising  under  the  facts  of  the  case. 

We  are  of  the  opinion  that  plalntifl  made 
no  case  for  the  Jury,  and  that  consequently 
defendant's  demurrer  to  the  evidence  should 
have  been  sustained.  In  this  view  It  is  unnec^ 
essary  to  discuss  the  numerous  other  assign- 
ments of  error  mada 

The  jndgment  will  aecordlngly  be  terersed. 
It  is  so  ordered. 

RBTNOLDS,  P.  J.,  and  BBCKBB,  J.,  coi^ 
cur. 

Oa  ICotion  for  Rehearing. 

ALLEN,  J.  It  Is  urged  that  the  opinion 
herein  is  In  conflict  with  the  decision  of 
our  Supreme  Court  In  Donnell  v.  Lewis  Co. 
Savings  Bank,  80  Mo.  16S,  loc.  dt  172.  In 
that  case  the  plaintiffs  loaned  money  to  the 
defendant  bank  on  a  note  signed  Individually 
by  the  defendant's  cashier  and  indorsed  by 
the  bank  through  its  president;  the  plaintiff 


having  reqpiested  that  the  note  be  one  execut- 
ed by  an  Individual  and  indorsed  by  the 
bank.  The  bank's  casliler  credited  the 
amount  of  the  loan  to  his  personal  account 
on.  the  books  of  the  bank,  and  drew  out  the 
fund  from  time  to  time.  The  Supreme  Court 
btfd  tliat  the  bank  was  the  real  maker  of  the 
note,  and  in  the  course  of  the  opinion  said: 
"If  the  savings  bask  was  the  real  borrower 
ot  th*  money,  as  is  conceded,  or  at  least  clearly 
shown,  then  the  fact  that  its  officers  may  have 
used  or  misplaced  the  funds  cannot  defeat  the 
plaintiffs'  right  of  recovery,  as  in  audi  case  they 
were  not  bouad  to  follow  the  money  to  see  that 
it  was  applied  to  corporate  purposes" — citing 
cases. 

The  right  of  recovery  on  the  note  was  not 
affected  by  the  statute,  supra  (section  1099, 
Rev.  Stat  1909)  which  was  not  then  In  exist- 
ence. 

[6]  In  the  case  before  us  the  appellant 
bank  did  not  borrow  plaintlfTs  money,  or 
receive  any  thereof,  but  it  was  paid  to  De- 
laney,  through  the  payment  of  the  draft 
drawn  by  him,  as  a  part  and  parcel  of  a 
transaction  which  Delaney  bad  no  actual  aa- 
thorlty  to  transact  for  the  bank  (if  be  did 
purport  to  act  for  the  bank  and  not  individu- 
ally), and  which,  by  reason  of  its  nature,  was 
not  within  the  real  or  apparent  scope  of  bis 
authority  as  cashier.  It  was  not  within  the 
scope  of  his  duties  as  cashier  to  receive  mon- 
ey to  be  utilised  ta  a  transaction  whereby 
the  bank  would  oiter  into  the  bosiness  of 
shipping  cotton,  binding  itself  to  make  cer- 
tain shipments  during  the  year. 

The  case  before  us,  we  think.  Is  therefore 
readily  distinguishable  ^Jtrom  the  Donnell 
Case,  supra. 

It  Is  also  urged  that  our  opinion  is  in  con- 
flict with  the  decision  of  this  court  in  CarvoU 
V.  Pe«9le's  Railway  ConiMuiy,  14  Mo.  App. 
490.  An  examination  of  the  opinion  iu  vlie 
Carroll  Case,  however,  shows  that  It  was 
there  distinctly  held  that  under  the  facts  dis- 
closed in  evidence  the  secretary  of  the  de- 
fendant corporation,  with  whom  the  plaintiff 
left  a  part  of  his  wages  as  a  deposit,  was 
acting  within  the  apparent  scope  of  his  au- 
thority as  such  ot&cer,  that  his  knowledge 
was  consequently  the  company's  knowledge, 
and  that  the  latter  was  liable  for  the  return 
of  the  money.  That  ruling  is  not  applicable 
to  the  facts  of  the  record  before  as. 

Among  other  cases  dted  Is  that  of  Aldrlch 
V.  Chemical  National  Bank.  176  V.  8.  618, 
20  Sup.  Ct  498,  44  L.  Ed.  611,  upon  which  re- 
spondent places  much  reUaneek  But  the  facta 
there  Involved  differ  In  a  material  respect 
from  those  here  present  In  that  case  the 
Chemical  Bank  loaned  to  the  Fidelity  Bank 
the  sum  of  $300,000,  by  placing  on  its  books 
a  credit  to  that  amount  in  favor  of  the  lat- 
ter. The  loan  was  procured  through  one 
Harper,  the  vice  president  of  the  Fidelity 
Bank  and  when  consnmmated  Harper  caused 
himself  to  be  credited  iipon  the  books  of  the 
B^ellty  Bank  with  the  said  sum  which  he 
afterwards  drew  out  and  used  in  speculating. 
But,  as  stated  in  the  concse  of  the  opinion: 
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"Tba  credit  of  $800,000  glTen  to  the  SIdeUtr 
Bank  on  the  bopks  of  the  Chemical  NationiJ 
Back  remained  unaltered,  and  that  amount  was 
drawn  from  the  latter  bank  in  the  ordinary 
course  of  business  on  the  authorized  checks  of 
the  Fidelity  Bank  and  went  to  diacharge  its 
legal  obligations." 

It  was  held  that  plaintiff  receiver  was  en- 
titled to  recover  without  regard  to  the  ques- 
tion of  Harper's  lawful  power  or  authority  to 
bind  his  bank  In  making  the  loan.  In  the 
opinion,  by  Mr.  Justice  Earlln,  the  case  is 
distinguished  from  that  of  Western  National 
Bank  v.  Armstrong,  152  U.  S.  346,  14  Sup. 
Ct  672,  38  L.  .Bd.  470,  as  follows: 

"In  Western  National  Bank  t.  Armstrong, 
tbe  defendant  bank  did  not  receive  or  get  the 
benefit  of  the  money  alleged  to  have  been  loaned 
to  it  at  the  instance  of  its  vice  president.  This 
court  took  care  in  that  case  to  say  that  it  'did 
not  appear  that  the  bank  ever  got  a  penny  of  the 
Iwrrowed  money  or  any  benefit  or  advantage 
whatever  by  reason  of  the  transaction.'  " 

That  Is  the  situation  in  the  case  before  us. 
The  defendant  bank  received  no  credit  to 
thereafter  draw  upon  for  its  general  imrpoe- 
es.  The  plaintiff  immediately  paid  the  draft 
drawn  by  Delaney,  and  he  diverted  the  pro- 
ceeds for  his  ovra  purposes,  not  a  oent  there- 
of ever  reaching  the  bank  as  its  own  proper- 
ty. Consequently  we  regard  the  Aldrldi 
Case  as  inappUcaUe  under  the  facts  disclosed 
by  this  record. 

With  the  concurrence  of  ttte  other  Judges, 
tbe  motion  for  r^earing  Is  overruled. 


MORRISON  V.  MORRISON.    (No.  14716.) 

(St  Iionis  Court  of  Appeals.    Missouri.    July  S, 
1917.) 

1.  EXECUTOBS  AND  AolONISmATOBS  4=»221(2) 

■—Services  Bbtwken  Pebsons  in  Faioxt 

Relation. 
Where  services  are  rendered  to  each  other 
by  members  of  a  family,  it  Is  presumed  that 
the  services  are  rendered  gratuitously,  and  the 
party  claiming  compensation  must  prove  an 
agreement  to  pay  by  direct  testimony,  or  facts 
and  circumstances  indicating  a  mutual  under- 
standing and  intention  to  that  effect. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  §g  1858,  1861-1863.] 

2.  ExECtrroRS  and  ADiqNisTBATOBS  €=3221(5) 
—Services  Rendered  Deceased— Evidence 

— StTFFICIENCY. 

In  on  action  by  a  daughter  to  recover  for 
services  rendered  her  deceased  mother,  evidence 
held  insufficient  to  show  that  the  mother  agreed 
to  pay  for  the  services. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdmioistratOTB,  Cent  Dig.  H  908%,  1874, 
1876.] 

3.  EXBCtrroBS  and  AmoNTSTKAToBS  «»20e(l) 
—Services  Rendered  Deceased. 

If  the  services  rendered  by  a  daughter  to 
her  deceased  mother  were  originally  intended  as 
a  gratuity,  they  cannot  now  be  made  the  subject 
of  a  claim  against  her  estate. 

[Ed.  Note. — For  other  cases,  see  Ezeratorg  and 
Administrators,  Cent.  Dig.  i  738.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;   R.  A.  Breuer,  Judge. 


Proceedings  in  probate  court  by  Kathiyn 
Morrison  against  John  Morrison,  administra- 
tor of  the  estate  of  Mary  Morrison,  deceased. 
Plaintiff's  claim  was  allowed,  and  the  ad- 
ministrator appealed  to  the  drcnlt  oonit, 
where  plaintiff  again  prevailed,  wbereiqMKi 
the  administrator  appeals.    Reversed. 

James  Booth,  of  Pacific,  for  appellant.  W. 
ti.  Oole,  of  Union,  for  respondent. 

ALLEN,  J.  This  is  a  proceeding  begun  in 
the  probate  court  of  Franklin  county  to  es- 
tablish a  claim  in  favor  of  plaintiff,  Kathryn 
Morrison,  against  the  estate  of  her  mother, 
Mary  Morrison,  who  died  intestate  at  Pacific, 
Mo.,  on  August  6,  1914.  The  demand  filed  by 
plaintiff  is  as  follows: 

"For  my  services  as  nurse  and  waiting  on  my 
mother  from  December  22, 1913,  to  the  6th  day  of 
August,  1914,  227  days,  at  $3,  $671." 

After  a  jury  trial  in  the  probate  oonrt  the 
claim  .was  allowed  ia  full  against  the  estate. 
Upon  the  administrator's  appeal  to  the  cir- 
cuit court  and  a  trial  there  de  novo  before  the 
court  and  a  Jury  there  was  a  verdict  and 
Judgment  for  plaintiff  in  the  sum  of  $336; 
and  the  case  is  here  on  the  administrator's 
aK>eal. 

Plaintiff  Is  the  daughter  of  one  Peter  Mor- 
rison, deceased,  who  for  many  years  resided 
with  his  family  at  Padflc,  Mo.  It  appears 
ttiat  plaintiff,  who  was  about  45  years  old 
at  the  time  of  the  trial  below,  left  home  when 
she  was  about  14  years  of  age.  For  some 
years  prior  to  the  period  covered  by  her 
demand  she  had  been  engaged  in  nursing 
as  a  vocation,  in  the  city  of  St  Lools.  She 
is  referred  to  as  a  "practical  nurae."  It  is 
said  that  Peter  Morrison  died  in  1909;  and 
it  appears  that  plaintiff  returned  home  and 
nursed  him  in  hia  last  illness,  and  that  she 
likewise  returned  home  and  nursed  a  brother 
who  died  in  1911.  For  these  services  she 
made  no  charge.  After  the  death  of  plain- 
tiff's father  and  of  this  brother,  the  Morrison 
family  consisted  of  the  intestate,  Mrs.  Mary 
Morrison,  her  son,  Jolm  Morrison,  who  is  the 
defendant  administrator,  and  her  daughter, 
Celester  Morrison,  now  Mrs.  Carrigan.  In 
November,  1913,  another  sister,  Magg^le  Mor- 
rison, returned  to  the  home  on  account  of 
her  moUier's  sickness,  and  remained  there 
until  February,  1914.  Both  John  and  Celes- 
ter worked  and  earned  wages,  the  former  be- 
ing a  carpenter  for  a  railway  company,  and 
the  latter  working  for  a  time  In  a  local  tele- 
phone exchange,  and  later  at  the  poet  ofiSce  at 
Pacific.  Their  earnings  paid  the  rent  of  the 
home  and  supported  the  family ;  the  mother. 
it  is  said,  having  no  income. 

For  some  time  prior  to  the  i>erlod  covered 
by  the  demand  plaintiff's  mother  had  been 
quite  sick.  It  appears  that  she  was  afflicteJ 
with  tuberculosis  of  the  lungs,  and  also  wiiii 
cancer  of  the  bowels.  On  or  about  Decem- 
ber 22, 1913,  in  response  to  a  letter  from  her 
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brother  Jobn,  'the  deCendant  admlnlBtrator, 
plalstur,  who  was  then  nuratng  a  patient  In 
the  ctty  of  St.  Louis,  at  once  gave  np  her 
work  and  went  to  the  Morrison  home,  where 
she  took  charge  of  her  mother,  and  nursed 
and  waited  upon  her  until  her  death  on  Au- 
gust 6,  1914.  It  Is  nndlaputed  that  plalntUFs 
mother,  who,  it  ia  said,  was  not  only  auffering 
from  the  dlaeaaeB  mentioned,  bnt  waa  not 
at  times  in  her  right  mind,  required  a  great 
deal  of  attention,  both  duiing  the  day  and  at 
night,  and  that  plaintiff  faithfully  and  attair 
tively  nursed  and  cared  for  her  mother  dur- 
ing all  of  the  period  mentioned. 

Maggie  Morrison,  plaintlfCs  sister  above 
mentioned,  called  as  a  witness  for  plaintiff, 
testified  that  on  the  day  following  that  npcm 
which  plaintiff  returned  home  the  family 
physician.  Dr.  McNay,  called  to  see  Mrs. 
Morrison,  and  that  the  latter  said  to  him: 
'^Doctor,  this  ia  my  daughter  Kate,  my  nurse ; 
she  will  take  care  of  me."  She  stated  that 
her  mother  said  that  no  trained  nurse  could 
take  better  care  of  her  than  did  plaintiff,  and 
that  bnt  for  plaintiff  she  "would  be  in  the 
cemetery."  Xhls  witness  did  not  see  the  let- 
ter written  to  plaintiff  mentioned  above,  nor 
did  she  hear  her  mother  say  anything  about 
sending  for  plaintiff.  She  says  that  her 
brother  John  came  out  of  the  mother's  room, 
asked  for  stationery,  and  asked  the  witness 
to  tell  him  plaintiff's  address  in  the  dty  of 
St  Ix>uis. 

A  Mrs.  Waters,  wtio  lived  near  the  Morri- 
son home,  and  who  frequently  visited  Mrs. 
Morrison,  testified  that  she  had  a  conversa- 
tion with  the  latter  after  plaintiff  returned 
home.  A  portion  of  her  testimony  is  as  fol- 
lows : 

"Q.  Did  you  ever  have  any  talk  with  Mrs. 
Morrison  after  Kate  came  home-  why  or  bow 
Kate  come  to  come  home?  A.  Sne  did  not  say 
anything,  bnt  John  needed  her  and  she  was  need- 
ed. Q.  Ig  that  all  she  said?  A.  Besides  that, 
she  told  me,  'Of  course  there  was  a  good  deal  of 
expense,  but  Celester  would  pay  tbe  debt  and 
she  would  have  enough  afterwards."' 

Defendant's  counsel  moved  to  strike  out 
the  statement,  "but  Celester  would  pay  the 
debt."  This  motion  was  overruled,  and  the 
witness  then  said: 

"She  was  under  a  great  deal  of  expense,  but 
she  said  Celester  would  pay  the  debts,  and  she 
will  have  enough  afterwardis." 

Omitting  the  testimony  of  .witnesses  rela- 
tive to  the  character  and  extent  of  the  serv- 
ices performed,  and  going  to  show  that  plain- 
tiff faithfully  performed  them  and  was  kind 
and  affectionate  to  her  mother,  this  Is  the 
case  made  for  plaintiff. 

In  defense  John  testified  that  plaintiff 
waited  on  bis  mother  and  did  the  housework, 
though  his  sister,  Celester,  "helped  out  at 
times"  and  slept  in  the  room  with  his  moth- 
er.   He  said: 

"Celester  was  generally  the  one  who  got  np 
Snt  at  night  to  wait  on  mother,  but  we  would 
aU  get  np." 


H6  testified  thAt  hie  said  nothing  wfaatso- 
ever  to  his  mother  about  the  letter  written 
by  blm  to  plaintlfl.  The  letter  was  not 
shown  in  evidence,  but  John's  testimony  as 
to  Its  contents  is  that  lie  therein  told  plain- 
tiff that  if  she' wanted  to  see  her  mother 
alive  she  had  better  come  home,  and  that  be 
said  nothing  in  the  letter  about  wanting 
plaintiff  to  perform  any  services.  He  fniv 
ther  testified  that  he  did  not  know  that 
plainUfl  intended  to  make  any  charge  for  her 
services,  and .  had  never  heard  his  mother 
say  anything  about  paying  her ;  that  he  first 
learned  that  plaintiff  intended  to  charge  for 
her  services  when  he  received  a  bill  from  her 
coimsel  In  S^tember  or  October,  1914. 

A  Mrs.  Costello,  a  witness  for  defendant, 
testified  that  in  January  or  February,  1914, 
she  was  at  Mrs.  Morrison's  bedside,  plaintiff 
being  present,  and  that  in  the  course  of  a 
conversation  plaintiff,  among  other  things, 
said: 

"I  have  gotten  good  wages  ever  since  I  was 
16  years  old,  and  could  get  good  wages  now  if 
I  wasn't  here." 

And  the  witness  stated  that  Mrs.  Morrison 
thereupon  said  to  plaintiff: 
"Why  did  you  come;  I  didn't  send  for  you." 

It  is  unnecessary  to  refer  to  the  Instruo- 
tions  further  than  to  say  that  those  given 
at  plaintiff's  request  proceed  upon  the  theory 
tliat  it  was  necessary  for  plaintiff  to  show 
the  existence  of  a  contract  between  her  and 
her  mother  whereby  the  latter  became  obli- 
gated to  pay  for  the  services,  that  it  was  not 
necessary  for  plaintlfl  to  prove  the  existence 
of  an  express  contract  to  this  effect,  but  that. 
If  tbe  jui7  found  that  she  rendered  the  serv- 
ices with  the  expectation  on  her  part  that 
they  would  be  paid  for,  and  that  the  mother 
intmded  to  make  compensation  therefor,  then 
they  would  be  warranted  in  finding  that  an 
actual  contract  of  this  nature  existed.  It  is 
contended  that  defendant  was  prejudiced  by 
the  wording  of  two  of  plaintiff's  Instructions, 
but  in  the  view  which  we  take  of  the  case 
these  questions  need  not  be  noticed. 

Learned'  counsel  for  defendant,  appellant 
here,  insists  that  plaintiff  failed  to  make  a 
case  for  tbe  Jury,  and  that  tbe  trial  court 
consequently  erred  in  refusing  to  perempto- 
rily direct  a  verdict  for  defendant  as  re- 
quested by  him  at  the  close  of  plaintlfTs  case 
and  again  at  the  close  of  the  entire  case. 
The  argument  advanced  for  a  reversal  of  the 
judgment  below  proceeds  upon  the  tbeoity 
that  under  the  drctunstances  the  law  will 
not  Imply  a  promise  to  pay  for  the  services 
rendered  tbe  deceased,  however  b^ieficlal, 
but  that  it  devolved  upon  plaintiff  to  prove 
the  existence  of  a  contract  to  pay  therefor, 
either  by  direct  proof  of  its  existence  or  by 
reasonable  inference  from  the  facts  and  cir- 
cumstances in  evidence.  And  it  is  contended 
that  the  evidence  adduced  fell  flar  short  of 
making:  a  prima  fade  showing  that  any  sncta 
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contractual  relation  eztated  between  iflaintiff 
and  ber  mother. 

[1]  The  rule  of  law  applicable  where  tbe 
family  relation  exists  has  been  repeatedly 
applied  by  our  courts.  In  Wood  v.  Lewis, 
183  Mo.  App.  loo.  dt.  062,  663,  167  S.  W.  668, 
we  stated  this  rule  in  the  following  lan- 
guage, citing  some  of  the  numerous  prior  de- 
cisions in  this  state  wherein  It  has  been  ap- 
plied, viz.: 

"It  is  well  settled  that  the  law  implies  no 
promise  to  pay  for  services  rendered  by  one 
membor  of  a  family  to  another;  but,  on  the  con- 
trary, the  presumption  obtains  prima  facie  that 
SQch  services  are  rendered  gratuibouBly.  Ordi- 
narily where  one  performs  services  for  another, 
at  the  latter's  request,  but  without  any  agree- 
ment or  understanding  as  to  remuneration,  the 
law  implies  a  promise  on  the  part  of  the  party 
requesting  the  services  to  pay  the  just  and  rea- 
sonable value  thereof;  but  where  the  services 
are  rendered  to  each  ctlier  hy  members  of  a 
family,  living  as  one  household,  no  such  impli- 
cation will  arise  from  the  mere  rendition  and  ac- 
ceptance of  the  services.  In  such  cases  the  law 
presumes  that  the  services  are  rendered  gratni- 
tously,  casting  upon  the  party  claiming  compen- 
sation therefor  the  burden  of  rebutting  such  pre- 
sumption. In  such  cases  it  devolves  upon  the 
plaintiff  to  prove  an  agreement  to  pay  for  such 
services,  either  by  direct  testimony,  or  by  facts 
and  circumstances  Indicating  a  mntoal  under- 
standing and  intention  to  that  effect.  See  Hyde 
V.  Honiter,  175  Mo.  App.  583,  158  S.  W.  83; 
Kingston  v.  Estate  of  Roberts,  175  Mo.  App. 
69,  157  S.  W.  1042;  Hartley  v.  Estate  of  Hart- 
ley, 173  Mo.  App.  la  155  S.  W.  1099;  Ci«wley 
V.  Dagl^,  174  Mo.  Ann.  561,  161  B.  W.  866; 
Cole  V.  Fitzgerald,  132  Mo.  App.  17,  111  S.  W. 
628-  ntzpatrick  v.  Dooley,  112  Mo.  App.  165, 
86  S.  W.  719;  Brand  v.  Hay,  156  M!o.  App. 
622,  137  S.  W.  623:  Lillard  v.  Wilson,  178  Mo. 
loc.  cit.  153,  164,  77  S.  W.  74." 

In  the  Oflse  before  tis  we  recard  It  as  clear 
that  t^intlfTB  rlg^  of  reoevery  Is  not  af- 
fected by  the  extstence  of  a  family  relation, 
as  BUdi.  Plaintiff  waa  an  adult  danskter  of 
the  intestate,  and  had  been  away  from  tlie 
parental  roof  for  many  yeans.  She  was  not 
a  member  of  the  Morrison  family,  and  did 
not  return  to  tbe  Morrison  home  to  abide 
there  as  a  member  of  tbe  family,  bnt  for  the 
purpose  of  nursing  and  waiting  apon  her 
mother.  True  it  is  that  sbe  lived  in  the 
household  during  this  time,  receiving  her 
board,  as  would  doubtless  any  nurse  bave 
done  under  like  circnmstances.  Tbe  serrioes 
which  she  performed  required  her  presence 
there;  and  were  the  case  one  otherwise  to  be 
treated  as  ariiring  between  strangers,  as 
where  no  kinship  between  the  parties  exists, 
or  where  it  is  so  remote  as  not  to  be  a  po- 
tent factor  (as  in  Sprague  y.  Sea,  152  Mo. 
327,  53  8.  W.  1074),  there  would  be  no  room 
for  tbe  application  of  tbe  doctrine  lost  men- 
tioned on  the  theory  tiiat  plaintiff  became  a 
m^nber  of  the  family  circle  while  performing 
such  services.  But  it  is  contended  that  this 
same  doctrine  here  apices  because  of  tbe  ex- 
Istoice  of  the  relation  of  parent  and  child, 
eren  iboagh  plaintiff  was  an  adult,  making 
her  own  way  in  tbe  world,  and  returned  to 
her  parent's  bome  solely  for  the  purpose  ot 
perfonning  for  tbe  latter  services  sucb  as 


plaintiff  habitually  perBarmed  for  others  foe 
hire,  whereby  she  earned  a  livdiiiood.  Un- 
der the  decisions  in  this  state  this  conten- 
tion, we  think,  must  be  ui^ield.  See  Erliait 
T.  Dietrich,  118  Mo.  418,  24  S.  W.  188;  Kos- 
tnba  V.  Miller,  137  Mo.  161.  88  S.  W.  »16: 
Blrcher  v.  Boemler,  204  Mo.  loc.  cit  662,  563. 
103  8.  W.  40;  Rousiek  T.  Bovensduuidt's 
Adm'r,  63  Mo.  App.  421;  Lawrence  ▼.  Bailey. 
84  Ma  App.  107. 

In  Kostuba  r.  Mller.  snpra,  1S7  Mo.  loc. 
dt.  174,  175,  88  S.  W.  049,  £60,  it  U  said: 

"When  one  performs  necessary  and  valuable 
service  for  another,  the  benefit  of  which  has 
been  received  and  enjoyed  by  him,  the  law  pre- 
sumes an  intention  upon  the  part  of  the  penoa 
rendering  the  service  to  charge,  and  upon  tbe 
part  of  Qie  person  receiving  sucli  benefit  to  pay, 
the  reasonable  value  thereof,  and  raises  a  prom- 
ise upon  tbe  part  of  the  latter  to  pay  aach  rea- 
sonable value. 

"Where,  however,  such  services  are  of  tke 
character  of  those  performed  in  this  case,  by  a 
daughter  for  her  aged  and  infirm  father,  this  pre- 
sumption is  rebutted  by  the  relation  existing 
between  tbe  parties,  from  which  the  presomption 
then  arises  that  the  serviees  w«e  TMontary  and 
gratuitous,  given  in  response  to  tbe  pramptiius 
of  filial  duty  and  affection;  and  this  presump- 
tion must  prevail  unless  a  contract  to  pay  tot 
tittm  be  diown." 

In  Oole  y.  Fitzgerald,  supra,  132  Mo.  App. 
loc.  cit  22  et  seq..  Ill  S.  W.  628,  the  learned 
author  of  the  opinion  refers  approvingly  to 
the  doctrine  stated  in  21  Am.  &  Ehxg.  Kncy. 
Law  (2d  Ed.)  1063,  upon  the  authority  of 
cases  there  cited,  to  the  effect  that,  if  a  child 
of  full  age,  who  had  left  home  and  become 
self-supporting,  return  at  a  parent's  request, 
a  promise  is  Inferred  to  pay  for  services 
rendered,  stating  that  tbe  doctrine  "rests  on 
a  sound  principle,  and,  if  discreetly  applied, 
accords  with  experience."  It  was  not  ep- 
I>Iled,  however,  to  cootrol  the  decision  in  the 
case,  because  of  "the  previous  trend  of  the 
decisions  in  this  state."  And  for  the  same 
reason  we  cannot  apply  it  here  were  we  dis- 
posed to  do  so. 

Indeed,  as  said,  the  case  was  tried  below 
npon  the  theory  that  no  presumption  would 
come  to  plainturs  aid;  that  It  waa  Incnm- 
bait  npon  ber  to  prove  prima  fkde  a  eon- 
tractnal  relatUm  existing  between  her  and 
tbe  Intestate  whereby  an  oMlgwtioa  arose 
on  tbe  part  of  tbe  latter  to  pay  for  plain- 
tiff's seryices.  This  was  proper,  though  we 
are  not  passing  upon  the  qnestlona  raised  as 
to  the  precise  wording  of  the  Instmctioos. 
Tbe  trial  court  was  evidently  of  the  opinion 
that  from  tbe  evidence  adduced  the  Juiy 
could  properly  Infer  that  plaintiff  rendered 
the  services  with  the -intention  and  expecta- 
tion of  being  paid  therefor,  and  that  Mx& 
Morrison,  on  the  other  liand.  intended  to 
compensate  her  for  the  same. 

[2, 8]  We  bave  carefully  scmtlnlzed  the 
record,  and  have  been  unable  to  find  evidence 
which  in  our  opinion  JustlBed  the  submission 
of  tbe  case  to  the  jury  under  the  rule  of  law 
stated  above.  In  the  first  place,  there  ap- 
pears to  be  no  evidence  tending  to  stiow  ttat 
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plaintiff  at  th«  time  ot  the  randltioii  of  tke 
services  Intended  to  charge  therefor.  If 
tbey  were  orlgtnallf  Intended  as  a  gratuity, 
they  cannot  now  be  made  the  subject  of  a 
claim  against  the  estate.  See  Wood  v.  t«wls, 
supra,  183  Mo.  App.  loc  dt.  566,  567,  668,  167 
S.  W.  66,  and  cases  dted.  The  ooly  erldence 
toucblng  the  matter  appears  In  the  testimony 
of  defendant's  witness  Mrs.  OoatellOt  supra, 
irbo  stated  that  plaintiff,  on  one  occasion 
said: 

"I  have  gotten  good  wages  aver  tlaoe  I  was 
16  years  old,  and  oould  get  good  wages  now  if 
I  wasn't  here." 

This  rather  makes  It  api)ear  that  plaintiff 
recognized  the  fact  that  she  was  not  earn- 
ing wages  or  compensation  at  tha  time.  Of 
conrse,  the  Jury  were  not  reqtiilred  to  accept 
this  testtmony;  but  we  refer  to  it  as  bdng 
the  only  testimony  on  the  subject  and  as  hav- 
ing no  tendency  to  establish  the  necessary 
element  of  plaintiff's  case  just  mentioned. 

Notttlng  appears  of  any  probatlre  force 
tending  to  show  that  Mrs.  Morrison  sent  for 
plaintiff;  and  tlie  positive  testimony  touda- 
ing  the  matter  is  to  the  contrary.  We  have 
quoted  above  two  statements  said  to  have 
been  made  by  Mrs.  Morrison,  whic9i  It  is 
claimed  constitute  suffldoit  evidence  to  take 
tbe  case  to  the  Jury  c«  the  theory  tliat  she 
intended  to  pay  for  the  services.  The  first 
of  these  is  testimony  to  the  effect  tbat  she 
said  to  the  family  physician : 

"Doctor,  this  is  my  daughter  Kate,  my  nnrse; 
■he  will  take  care  of  me." 

We  are  unable  to  see  that  this  testimony 
bas  any  tendency  to  show  that  she  Intended 
to  pay  for  the  services.  It  is  quite  true  that 
her  daughter,  tbe  plaintiff,  was  then  her 
nurse  and  expected  to  take  care  of  her,  but 
whether  for  compensation  or  prompted  by 
filial  duty  and  affection  remains  a  matter  of 
conjecture. 

The  other  testimony  relied  upon  by  re- 
spondent in  this  connection  is  that  of  Mrs- 
Waters,  quoted  above.  It  will  be  seen  that 
this  goes  no  further  than  to  make  it  appear 
that  Mrs.  Morrison  said  that  there  would  be 
"a  good  deal  of  exijense,"  but  that  Oelester 
would  pay  the  "debt"  or  "debts"  and  have 
enough  remaining.  What  debt  or  debts  are 
referred  to  does  not  appear.  It  is  to  be  In- 
ferred that  there  was  "a  good  deal  of  ex- 
pense" for  medical  services,  medicines,  spe- 
cial food,  etc.;  and  it  cannot  well  be  said  that 
the  testimony  tends  to  establish  a  contract 
on  the  part  of  tbe  Intestate  to  pay  for  plain- 
tiff's services.  Loose  statements  of  this  na- 
ture have  been  repeatedly  held  to  be  Insuffl- 
dent,  in  cases  of  this  character,  to  establish 
a  legal  obligation  capable  of  enforcement  in 
law. 

Though  it  Is  altogether  clear  that  plain- 
tiff, giving  up  remunerative  employment, 
faithfully  rendered  long  and  arduous  serv- 
ices in  nursing  and  caring  for  her  invalid 


motiier,  ibr  the  reasons  Indicated  above  we 
are  of  the  opinion  that  under  the  evidence 
adduced  no  recovery  may  lawfully  be  bad 
therefor. 
Tbe  Judgment  is  accordingly  reversed. 

BENXOLDS,  P.  3.,  and  BBCKBB,  J.,  oon- 
cnr. 


WALKEB  V.  CHARLOT.    (No.  14656.) 

(St  Louis  Court  of  Appeals.    Missouri.    July 

8,  1817.) 

1.  ABATXimrT  AND  ReviVAt.  «s>5— Pbiob  Ac- 
tion PEKDINO— iNOONnSTBNT  BMnRniKS. 

Where  a  creditor  sooKht  to  have  alleged 
fraudulent  transfers  of  corporate  property  set 
aside,  and  to  follow  the  assets  of  the  original 
corporation  as  In  equity  belonging  to  it  and 
subject  to  the  creditor's  claim  as  such,  and  for 
the  appointment  of  a  receiver,  he  could  not, 
while  such  suit  was  pending,  maintain  an  ac- 
tion which  in  effect  affirms  such  traasfers  as 
having  rested  the  title  of  sach  assets  in  another 
corporation  and  seek  relief  against  a  stnck- 
holder  of  both  corporations  as  for  frnudulent 
conspiracy,  whereby  the  assets  were  put  beyond 
the  creditor's  reach  and  praying  that  tbe  stock- 
holder's stock  in  the  new  corporation  be  im- 
pounded and  sold  to  satisfy  the  creditor's  judg- 
ment, since  the  two  remenies  are  inconsistent, 
and  having  elected  to  pursue  one  of  them  wiOi 
full  Imowledge  of  the  facts  and  being  in  the  actu- 
al pursuit  thereof,  plaintiff  is  precluded  from 
attempting  to  pursue  the  other. 

CEJd.  Note.— For  other  ca.ses,  see  Abatement 
and  Revival,  Cent  Dig.  f$  27-30,  99-104.] 

2.  Abatement  and  Revival  «=>17— Anotheb 
Action  Pending — ^Necessity  of  Pleadino. 

Neither  ts  there  merit  in  the  creditor's  con- 
tation  that  the  nrior  suit  is  not  available  for 
the  reason  that  the  stockholder  did  not  set  up 
such  defense  in  his  answer  as  the  pendency  of 
the  suit  for  the  appoiatment  of  a  receiver  ap- 
peared in  the  creditor's  anit,  and  the  creditor  put 
in  evidence  his  petition  therein  showing  the  na- 
ture of  the  suit  and  the  relief  sought 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  S§  123-136.] 

Appeal  flt>m  Circuit  Court,  St  Louis  Coun- 
ty; O.  A.  Wurdeman,  Judge. 

Action  by  George  W.  Walker  against  F. 
8.  Oiarlot  and  others.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Re- 
versed. 

George  B.  Webster,  of  St  Louis,  for  appel- 
lant Henry  B.  Davis,  Cbas.  Erd,  and  Robert 
A.  Thomann,  all  of  St  Louis,  for  respondent 

ALLEN,  J.  This  action  was  originally  in- 
stituted against  the  appellant,  F.  S.  Chariot, 
and  O.  J.  Hill,  W.  B.  Hill,  B.  F.  Hobart,  and 
George  W.  Decker.  The  appellant  alone 
was  served  with  process,  however. 

The  amended  petition,  upon  whldi  the 
cause  was  tried,  alleges  that  on  or  about 
April  22,  1902,  the  defendants  executed  and 
acknowledged  articles  of  association  of  tbe 
Ozark  Cooperage  Company,  a  corporation, 
termed  "Company  No.  1,"  and  caused  said 
company  to  be  organized  under  the  laws  of 
this  state;   that  the  corporation,  with  capl- 
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tal  stotik  of  $100,000,  pniportlng  to  be  fully 
paid,  proceeded  to  do  business  In  this  state, 
and  tbat  on  February  28, 1905,  It  was  Indebt- 
ed to  plaintiff  for  lumber,  staves,  etc.,  deliv- 
ered to  It  by  plaintiff,  and  on  that  date  plain- 
tiff Instituted  suit  against  It  in  the  United 
States  Circuit  Court  for  the  Eastern  Division 
of  the  Eastern  Judicial  District  of  Missouri; 
that  in  that  actl<»i  plaintiff,  on  May  17,  1907, 
recovered  a  judgment  against  said  corpora- 
tion in  the  sum  of  $2,370.80  and  costs,  which 
Judgm^tt  was  thereafter  ordered  by  the  Unit- 
ed States  Circuit  Court  <st  Appeals  to  be  re- 
duced by  remittitur  to  the  sum  of  $1,648.16; 
that  on  February  11,  1900,  plaintiff  duly  en- 
tered the  remittitur,  and  execution  was  duly 
Issued  on  the  judgment,  which  execution  was 
returned  nulla  bona;  and  that  no  part  of  the 
Judgment  or  of  the  costs  have  been  paid.  It 
Is  then  alleged  that  prior  to  the  rendition 
of  the  Judgment  in  plaintiff's  favor  the  c«iiv 
poration  was  the  owner  of  a  large  amount  of 
property,  trade,  and  good  will  of  the  value 
of  at  least  $100,000,  but  that  during  the  pend- 
ency of  the  above-mentioned  suit  the  appel- 
lant Chariot  and  his  codefendants,  being  then 
officers  and  directors  of  the  corporation  and 
comprising  all  of  its  stocliholders,  for  the 
purpose  of  avoiding  the  payment  of  the 
Judgment,  and  with  the  intent  to  hinder,  de- 
lay, and  defraud  plaintiff,  and  other  creditors 
as  well,  "concocted,  devised,  and  consummat- 
ed a  fraudulent  plan  and  scheme  to  dispose 
of,  conceal,  and  remove  all  of  the  moneys, 
properties,  and  other  assets  of  said  corpora- 
tion, from  the  reach  of  an  execution  or  sei- 
zure by  other  process  of  law  by  Its  creditors, 
aud  In  carrying  Into  execution  the  said 
wrongful  and  unlawful  purpose  and  scheme 
did  and  performed,  and  caused  to  be  done 
and  performed  the  following  acts,"  viz. : 

(a)  On  April  20,  1905,  "caused  affidavit  to 
be  made  by  O.  J.  Hill,  as  president  of  said 
Company  No.  1,  for  the  purposes  therein,  re- 
cited of  dissolving  and  reorganizing  said 
corporation,"  and  filed  said  affidavit  with  the 
secretary  of  state  of  the  state  of  Missouri, 
on  April  22,  1905. 

(b)  On  April  22,  1905,  filed  .with  the  secre- 
tary of  state  of  the  state  of  Missouri  a  certi- 
fied copy  of  articles  of  assogiation,  recorded 
in  the  office  of  the  recorder  of  deeds  of  the 
city  of  St.  Louis  on  April  22,  1905,  executed 
and  acknowledged  by  the  defendants  and 
by  one  L.  M.  Preston,  for  the  purpose  of  in- 
corporating another  corporation  under  the 
name,  "Ozark  Cooperage  Company,"  termed 
"Conq)any  No.  2." 

(c)  On  April  22,  1905,  or  shortly  thereaft- 
er, conveyed  transferred,  and  assigned  all  of 
the  property  and  effects  of  every  kind  and 
description  of  "Company  No.  \"  to  "Company 
No.  2." 

(d)  On  May  12, 1906,  procured  the  execution 
of  articles  of  incorporation  tor  the  incorpora- 
tion of  the  "Ozark  Cooperage' &  Lumber  Com- 
pany'!  nnder  the  laws  of  the  state  of  Xew  Jer- 


sey, "and  obtained  a  certificate  of  incorpora- 
tion by  that  name,  authorising  said  company 
to  issue  capital  stock  to  the  amount  of  $300,- 
000," 

(e)  On  June  24,  1906,  caused  an  affidavit  to 
be  made  by  one  Nelson,  as  assistant  and  act- 
ing secretary  of  "Ownpany  No.  2,"  reciting 
that  by  the  unanimous  vote  of  its  stockbold- 
eis  said  company  had  duly  dissolved. 

(f)  On  June  29,  1006,  filed  with  the  seoe- 
tary  of  state  of  the  state  of  Missouri  an  ap- 
plication for  a  license  authorizing  the  said 
New  Jersey  corporation  to  transact  bnsiness 
in  this  state,  wherein  it  was  set  forth  that  the 
portion  of  the  capital  stock  represoited  by 
the  property  and  business  of  said  corporation 
within  this  state  amounted  to  $100,000. 

(g)  On  June  29,  1906,  or  shortly  thereafter, 
"caused  all  the  assets  of  every  Und  and 
character  of  Company  No.  2  to  lie  conveyed, 
transferred,  and  assigned  to  said  Ozaik 
Cooperage  &  Lumber  Company." 

(h)  On  August  26,  1911,  caused  the  affidavit 
of  said  Nelson,  supra,  to  be  filed  with  ttie 
secretary  of  state  of  the  state  of  ICissourL 

It  is  then  alleged  that  the  capital  stock  of 
"Company  Na  2"  was  paid  sol^y  by  and 
with  the  property  and  assets  of  "Company 
No.  1";  and  that  on  the  organlzatJin  of 
"Company  Na  2"  certificates  of  stock  were 
issued  to  defendant  Chariot  and  tb«  other 
stockholders  of  the  original  company,  and  to 
one  Preston,  in  the  proportion  that  the^  liad 
agreed  would  represent  their  respective  in- 
terests in  the  property  and  effects  of  •'Com- 
pany No.  1,"  and  that  defendant  Chariot 
received  certificates  to  the  amount  and  value 
of  $10,000;  and  that  the  capital  stock  of  the 
Ozark  Cooperage  &  Lumber  Company,  or  so 
much  thereof  as  was  paid,  was  likewise  paid 
solely  by  and  with  the  property  and  assets  of 
"Company  No.  1,"  and  that  defendant  Char- 
lot  received  certificates  of  stock  in  said 
Ozark  Coi^erage  &  Lumber  Company  to  the 
amount  and  value  of  $10,000. 

It  is  averred  tha,t  on  the  pretended  disso- 
lution of  "Company  No.  1"  all  of  its  property 
and  assets  constituted  "trust  property  and 
trust  funds"  in  the  hands  of  defendant  Chai^ 
lot  and  the  other  officers,  directors,  and  sto<i- 
holders  of  said  company  "for  the  payment  of 
Its  creditors,"  and  Uiat  the  acts  of  defendant 
Chariot  and  his  associates  constituted  a 
wrongful  appropriation  and  conversion  bj 
them  of  the  property  mentioned,  which  re- 
mained charged  with  the  payment  of  the 
debts  of  the  corporation.  It  is  further  aver- 
red that  after  "the  fraudulent  conveyance, 
transfer,  and  assignment"  of  the  property 
and  assets  of  "Company  No.  1"  to  "OompRDj 
No.  2,*'  "in  order  to  more  effectually  corneal 
said  property  and  effects  from  the  creditors 
of  said  first-named  company,  and  to  further 
deceive  them,  the  same  was  conveyed,  trans- 
ferred, and  assigned  to  said  Ozark  Cooperage 
&  Lumber  Company,"  whic3b  company  it  U 
charged,  has  disposed  of  all  thereof  and  con- 
Terted  the  mua»  into  atbet  pnpart^ ;  ttuit  all 
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tbe  BtoeUiolden  of  "Corhpaay  No.  1"  have 
remored  beyond  the  Jartsdlctlon  <tf  the  coart 
excepting  defendant  Oharlot ;  tliBt  the  prop- 
erty and  assets  of  "Company  Ko.  1"  wbleb. 
came  Into  tbe  hands  of  defendant  Oharlot 
bare  been  by  him  converted  into  shares  of 
the  capital  stock  of  the  Ossark  Goopenitia  & 
Lumber  Company,  which  shares  are  in  value 
far  in  excess  of  the  amount  sufficient  to  sat- 
isfy plaintiff's  judgment,  with  interest  and 
costs,  and  that  there  Is  no  other  property  and 
assets  of  "Company  No.  1"  or  "Company  Noi 
2"  which  can  be  reached  by  execution  or  oth- 
er process  of  law;  and  that  by  reason  of  the 
premises  plalntUT  Is  without  adequate  remedy 
at  law. 
The  prayer  of  the  peftltlon  is: 

"That  the  shares  of  the  capital  stock  of  the 
Ozark  Cooperage  &  Lumber  Company,  above 
named,  now  held  by  defendant  Frederick  S.  Char- 
lot,  to  the  extent  that  said  shares  may  be  found 
to  have  been  issued  to  said  defendant  for  proper- 
ty of  the  above-described  Ozark  Cooperate  C©m- 
pany  No.  1,  be  decreed  to  be  subject  to  the  pay- 
ment of  plaintiff's  judgment,  interest  thereon, 
and  the  costs  of  procuring  said  judgment,  and 
the  costs  of  this  suit,  and  that  for  the  purpose 
of  satisfying  said  judgment.  Interest,  and  costs 
that  said  shares  of  stock  be  seized  and  impound- 
ed, or  so  much  thereof  as  may  be  necessary  for 
that  purpose,  and  that  in  case  said  shares  of 
stock  cannot  be,  for  any  reason,  so  seized  and 
impounded,  that  then  plaintiff  have  personal 
judgment  against  said  defendant  Frederick  S. 
Chariot  for  the  amount  due  on  said  judgment, 
and  for  the  costs  of  this  action,"  and  tor  gener- 
al relief. 

The  answer  of  defendant  Chariot  to  the 
amended  petition  is  a  general  denial  coupled 
with  pleas  Invoking  the  statute  of  limitations 
upon  the  ground  that  plaintiff's  cause  of  ac- 
tion accrued  moref  than  Ave  years  prior  to 
the  InstltnttoD  of  tbe  suit,  and  was  there- 
fore tMtrred.  To  that  portion  of  tbe  answer 
setting  up  the  statute  of  limitations  plaintiff 
detntirTed,  and  his  demurrer  was  sustained. 

Under  a  stipulation  of  counsel  tbe  files  in 
the  cause  in  the  United  States  Circuit  Court, 
wherein  plaintiff  obtained  his  Judgment, 
were  introduced  in  evidence,  and  also  por- 
tions of  tbe  transcript  of  the  record  in  the 
United  States  Circuit  Court  of  Appeals  show- 
ing tbe  proceeding  had  therein  In  said  cause 
on  writ  of  error.  Plaintiff  Introduced  docu- 
mentary evidence  to  prove  the  looorporatlon 
of  the  three  corporations  mentioned  in  the 
petition,  the  dissolution  or  attempteid  disso- 
lution of  the  two  Missouri  corporations,  and 
the  licensing  of  the  New  Jersey  corporation 
In  tbls  state,  as  alleged. 

In  support  of  the  allegations  of  the  peti- 
tion charging  a  fraudulent  conspiracy  on  the 
part  of  defendant  Chariot  and  his  associates 
to  dpfitiud  plaintiff  of  the  fruits  of  his  judg- 
ment, plaintiff  called  but  two  witnesses,  one 
an  employd  of  the  National  Bank  of  Com- 
noprce  of  St.  Louis,  and  the  other  defendant 
Chariot  The  testimony  of  the  former  tends 
to  show  that  upon  the  incorporation  of  the 
second  company  the  bank  account  of  the 
original  company  cootinued  without  dtange 


-the  name  being  the  tucme;  and'tlwt  after. 
the  incorporation  of  the  New  Jersey  company 
tbe  account  was  diaaged  on  tbe  bank's  books 
t»  "Ozark  Cooperage  &  Lumber  Company." 
Tbe  testimonr  at  defendant  Oharlot  will  be 
briefly  noticed  later. 

Dtuing  tbe  trial  plaintiff  asked  and  was 
granted  leave  to  amend  his  petition  by  inter- 
lineation t>y  inserting  the  following: 

"That  OB  the  19th  day  of  Angust,  1911,  in  the 
circuit  court  of  the  city  of  St  Louis,  that  plain- 
tiff instituted  an  action  against  this  defendant 
and  others,  which  action  is  No.  78300,  in  room 
6  of  the  circuit  court  of  the  dty  of  St.  Louis, 
retainable  to  the  October  term,  1911,  of  said 
court  and  entitled  George  W.  Walker  and  oth- 
ers against  the  Ozark  Cooperage  &  Lumber  Com- 
pany of  New  Jersey,  a  corporation,  and  others, 
and  which  action  included  the  name  of  the  de- 
fendant here,  Frederick  S.  Chariot  *  ♦  • 
and  that  this  action  was  dismissed  as  to  said 
Chariot  on  the  22d  day  of  May,  1913,  and  that 
the  present  action  was  brought  within  one  year 
thereafter." 

Thereupon  plainttff  Introduced  in  evidence 
tbe  petition  in  tbe  suit  referred  to  In  tills 
amendment,  a  "not  found"  return  made  there- 
in by  the  sheriff  as  to  defendant  Chariot  and 
an  entry  of  dismissal  as  to  that  defendant 
That  stdt  begun  in  the  drenlt  court  of  tbe 
dty  of '  St  Louis,  was  still  pending  at  the 
time  of  the  trial  of  this  cause  below.  In  fact 
it  came  to  this  court  on  the  appeal  of  this 
plaintiff  from  a  final  judgment  on  a  demur- 
rer sustained  to  his  petition.  We  were  of 
the  opinion  that  the  ai>peal  was  not  Within 
our  jnri«dictl<»,  and  hence  transferred  the 
cause  to  the  Supreme  Goatt,  wbeare,  it  Is 
said,  it  is  now  pending.  See  Walker  v. 
Ozark  Cooperage  Co.,  179  S.  W.  948.  ThB 
petition  therein,  appearing  in  the  record  be- 
fore us,  shows  that  the  suit  was  instituted 
against  the  three  companies  mentioned  above, 
and  defendant  CSiarlot  and  his  associates  as 
wdL  The  petition  therein  charged  a  fraud- 
nloit  transfer  of  assets  from  the  original 
company  to  "Company  No.  2"  and  from  that 
to  the  New  Jersey  company,  and  prayed  for 
tbe  a^)polntment  of  a  receiver  to  take  charge 
of  the  assets  of  all  of  said  companies,  and 
that  they  be  wound  up,  and  "that  plaintiff 
recover  his  dalms  out  of  said  assets,"  and 
for  general  relief.  No  relief  was  asked 
agalns^t  the  natural  persons  Joined  as  de- 
fendants. 

During  the  trial  of  this  cause  counsel  for 
defendant  Chariot  moved  that  plaintiff's  suit 
be  dismissed  because  of  the  pendency  of  the 
said  prior  suit,  and  likewise  moved  to  dis- 
miss on  other  grounds  which  need  not  be 
noticed;  but  these  motions  were  overruled. 
The  trial  court,  sitting  as  a  chancellor,  en- 
tered a  decree  for  plaintiff;  which,  among 
other  things,  adjudged  and  decreed  plaintiff's 
prior  judgment,  with  interest  and  costs,  to  be 
a  lien  upon  the  stock  held  by  defendant  Char- 
lot  in  the  Ozark  Cooperage  &  Lumber  Com- 
pany of  New  Jersey,  and  ordered  said  de- 
fendant to  surrender  his  certificates  of  stoCk 
in  said  company  to  the  sheriff  of  the  county 
within  tea  days,  to  he  sold  bjr  tbe  ahertff 
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to  satisfy  plaintUFfl  cIbIih  ;  and  In  tbe  evest 
that  Bald  certificate  ahonld  not  be  so  de- 
posited wltUn  tbe  time  mentioned,  tben  tbat 
plaintiff  have  and  recover  of  said  defaidant 
the  sum  of  $2,183.28,  being  the  total  amoant 
found  to  be  due  plaintiff. 

In  our  opinion  this  decree  eannot  be  per- 
mitted to  stand.  We  pass  over  the  point 
made  by  appellant  regarding  tbe  amendment 
of  the  petition,  and  likewise  tbat  made  re- 
garding the  defense  of  the  statute  of  limita- 
tions interposed  below,  and  which  the  trial 
court  disposed  of  adversely  to  appellant  by 
sustaining  plaintiff's  demurrer  to  that  por- 
tion of  the  answer.  And  It  is  unnecessary 
to  pass  judgment  upon  the  sufficiency  of  the 
evidence  to  warrant  th^  granting  to  plaintiff 
of  any  relief  as  against  this  appellant, 
though  we  may  say  that  the  testimony  of  tbe 
appellant,  called  as  respondent's  witness, 
tends  upon  tbe  whole,  to  negative  tbe  allega- 
tions of  the  petition  respectinc  the  conspira- 
<9  and  fraud  diarged. 

[1]  We  regard  it  as  dear  that  in  view  of 
the  pendency  of  plalntifTs  suit  previously 
Instituted,  seeing  to  follow  tbe  assets  of  tbe 
original  company,  praying  for  the  appoint- 
ment of  a  receiver  ttierefor  and  "that 
plaintiff  recover  bis  claims  out  of  said  as- 
sets," plaintiff  was  not  entitled  to  prosecute 
the  proceeding  before  us.  By  plaintiff's  said 
prior  suit,  still  pending,  he  sought  to  have  the 
alleged  fraudulent  transfers  set  aside,  and  to 
follow  the  assets  of  tbe  original  company, 
as  in  equity  belon^ng  to  it  and  subject  to 
plaintiff's  claim  as  a  creditor;  whereas,  by 
the  suit  before  us,  plaintiff  In  effect,  affirms 
said  transfers  as  having  vested  the  title  to 
these  assets  in  the  New  Jersey  corporation, 
and  seeks  relief  against  this  appellant  as 
for  a  fraudulent  conspiracy  whereby  these 
assets  were  thus  put  beyond  plaintiff's  reach, 
praying  that  appellant's  stock  in  tbe  New 
Jersey  corporation  be  Impounded  and  sold  to 
satisfy  plaintiff's  Judgment  The  two  reme- 
dies are  Inconsistent,  and  having  elected  to 
pursue  one  of  them,  with  full  knowledge  of 
the  facts,  and  being  in  the  actual  pursuit 
thereof,  plaintiff  Is  precluded  from  attempt- 
Ina  to  pursue  the  other.  See  Nanson  v.  Ja- 
cob, 93  Mo.  331,  6  a.  W.  246,  3  Am.  St.  Rep. 
531;  Boogber  v.  Prazler,  99  Mo.  325,  12  S. 
W.  8S5;  Jobnson-Brlnkman  Commission  Co. 
V.  Eailway  Co.,  126  Mo.  344,  28  8.  W.  877, 
30  Ia  R.  A.  209,  47  Am.  St  Rep.  638 ; '  Lillly 
V.  Menke,  143  Mo.  137,  44  S.  W.  730;  Har- 
gadine-McKittrick  Dry  Goods  Co.  v.  War- 
den, Assignee,  151  Mo.  578,  52  S.  W.  593; 
Tower  et  al.  v.  Improvement  Co.,  192  Mo. 
379,  91  S.  W.  104 ;  Welsh  v.  Carder,  95  Mo. 
App.  41,  68  S.  W.  580;  0  R.  C.  I*  pp.  956- 
071. 

Plaintiff  Is  not  entitled  to  make  good  bis 
claim  out  of  tbe  corporate  assets  sought  to 
be  reached  by  tbe  first  suit,  and  also  to 
have  a  recovery  against  this  appellant  upon 


the  theotry  tbat  be  joined  In  a  conspiracy  to 
put  such  assets  beyond  plaintiff's  reach. 
Neither  may  be  prosecute  concurrently  ac- 
tions in  wbtdi  he  thus  ooeapiea  inc(Hisietent 
poslticms,  tea:  the  two  theories  axe  Ineonaist- 
ent  and  repugnant 

[S]  The  cases  dted  by  resvondoit  are  not 
controlling  in  view  of  the  state  of  the  record 
before  us.  Neither  is  there  any  merit  in  re- 
spondent's contention  tbat  tbe  prior  suit  is 
not  available  to  appellant  for  the  reason  that 
be  did  not  set  up  such  defense  In  Us  answer. 
Tbe  pendfflioy  of  the  suit  for  the  appoint- 
ment of  a  receiver  appeared  in  plaintiff's 
case^  and  plaintiff  put  in  evidence  tta«  peti- 
tion therein  showing  tbe  nature  of  the  suit 
and  tbe  r^leA  sought 

The  Judgment  should  accordlnt^  be  re- 
versed, and  it  Is  so  ordered. 

ViETNOhDa,  P.  J.,  and  BECKBB,  J.,  con- 
car. 


STATB  ex  reL  LTJSK  et  al.  v.  B2EXISON  et  O. 

(No.  2002&) 

(Snpreme  Court  of  Hiasouri.     In  Banc.     June 

SO,  1917.    Motion  for  Rehearing  Denied 

July  12,  1917.) 

1.  Mastsb  and  Sbbvant  «=>137(4) — Imxraas 

TO      SEBVANT     —     IiOCOItOnVK      E/NOIITEEB'S 

Duty. 
The  mle  that  a  locomotive  engineer  vamj  pre- 
sume the  track  dear  of  employes  is  inapplicable 
wherft  be  knew  a  crew  was  engaged  in  jat^ing 
up  and  grading  the  track. 

[Ed.  Note.— For  other  casea,  see  Master  and 
Servant,  Cent  Dig.  §§  269,  270,  274.  277,  27S.] 

2.  Neolioenck  <S=958  —  Pbozhiatx  Causk  — 
Definition. 

A  negligent  act  does  not  proximatdy  cause 
an  injury  which  could  not  have  been  reaaonably 
anticipated. 

[E<d.  Note. — Fot  other  cases^  see  Negligence^ 
Cent  Dig.  {  71.] 

8.  Mabtes  and  Sestant  ®=3l39— Iitjxiet  to 

Servant— Proximate  Cause. 
A  locomotiTe  engineer's  negligence,  in  not 
looking  to  ascertain  whether  his  track  wu 
dear,  did  not  proximately  cause  injury  to  sn 
employ^  who,  while  endeavoring  to  signal  the 
engineer  of  an  obstruction,  stepped  on  another 
track  and  was  injured  by  a  moving  car  on  soch 
other  track. 

IKi.  Note.— Fbr  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Ji  276,  282,  28».  28&1 

Bond,  J.  dissenting. 

Action  by  S.  B.  Brightwell  against  James 
W.  Lusk  and  others,  receivers  of  the  St  Loois 
dc  San  Francisco  Railroad  Company.  A  Judg- 
ment for  plaintiff  was  affirmed  by  tbe  Kansas 
City  Court  of  Appeals  (189  S.  W.  413).  and 
tbe  State,  on  the  relation  of  the  def^idants, 
brings  certiorari  against  James  Ellison  and 
others,  Judges.  Record  and  judgment  of  tbe 
Court  of  Appeals  quashed. 

W.  F.  Evans,  of  St  louls,  and  Cowherd. 
Ingraham  &  Durham,  and  Hale  Houts,  aU  o( 
Kansas  City,  for  relators.    Calvin  &  Rea  and 
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<3eorg«  O.  Oogt^nrn,  all  of  KMomt  City,  tor 
respondent  8.  B.  BrightwelL 

GRAVES,  C.  J.  Certiorari  to  the  Kansas 
City  Court  of  Appeals,  bringing  up  the  judg- 
ment and  opinion  of  that  court  in  the  case 
of  S.  B.  Brlgbtwell  (Plalntifl),  Bespondent, 
V.  James  W.  Lusk  et  al..  Receivers  (Defend- 
ants), Appellants.  Brlghtwell's  action  was 
one  for  personal  Injnries,  and  was  brought 
nnder  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149,  35  Stat  65  [U.  S. 
Comp.  St  1916,  a  8657-8666]).  Defendants 
were  the  receivers  of  the  St  Louis  &  San 
Francisco  Railroad  Company.  Plaintiff  was 
foreman  of  a  crew  repairing  tracks  in  the 
arwltcbyard  of  the  said  railway  in  Kansas 
City,  Mo.  Plaintiff  and  bis  crew  of  three  men 
were  'working  on  what  was  known  as  the 
"middle  yard  lead"  in  those  switchyards. 
They  had  replaced  a  broken  rail,  and  were 
thereafter  engaged  in  raiaing  the  Joints  and 
fliltng  up  the  low  places  with  cinders.  Jacks 
were  used  to  raise  these  joints,  and  whilst 
the  track  was  thus  raised  by  the  jacks,  it 
-was  not  safe  to  run  cars  and  engines  over 
them.  When  a  certain  switch  crew  with  their 
engine  and  cars  attempted  to  pass  over  this 
track,  plaintiff  warned  or  signaled  them,  and 
they  waited  until  the  ]a<4cs  were  removed  and 
then  ran  on  over  the  rails  where  the  plain- 
tUTs  crew  was  at  work.  The  same  thing 
oocxirred  a  second  time,  and  when  this  switch 
crew  started  to  pass  over  this  track  the  third 
time,  plaintiff  says  that  the  engineer  was 
looking  toward  the  back  end  of  his  train,  and 
not  toward  the  front  end,  and  that  he,  in  at- 
tempting to  signal  the  engineer,  left  his  track, 
and,  going  to  one  side  thereof  in  order  to 
give  the  signal  of  warning,  he  was  struck 
by  a  car  coming  from  the  opposite  direction 
on  what  was  called  the  "east  yard  lead" 
track.  He  says  these  tracks  (middle  yard 
lead,  and  east  yard  lead)  were  8  feet  apart 
I>efendants'  evidence  makes  them  10  to  14  feet 
apart.  At  8  feet  apart  there  was  a  clear 
space  of  4  feet  between  passing  trains.  The 
petition  charges  as  negligence:  (1)  The  fail- 
ure of  the  engineer  running  on  the  "middle 
yard  lead"  to  keep  a  lookout  for  plaintiff's 
signals;  and  (2)  the  mnniug  of  the  car  on 
the  "east  yard  lead,"  "without  having  some 
person  therein,  and  in  charge  thereof,  afore- 
said, to  warn  persons  of  its  approach,  or  to 
stop  same  before  allowing  it  to  collide  with 
persons  who  happened  to  be  on  the  track." 
In  the  trial  court  the  case  was  submitted  to 
the  Jury  on  the  negligence  of  the  engineer 
only.  ^Tbe  latter  alleged  negligent  running  of 
the  car  on  the  east  lead  track  was  eliminated. 
The  plaintiff  had  judgment  for  $5,000,  and 
the  Kansas  City  Court  of  Appeals  affirmed 
ttita  Judgmoit  and  our  writ  was  directed  to 
this  Jadgment  of  affirmance;  Other  details 
can  best  be  stated' in  the  course  of  the  opin- 
ion. 

[1]  I.  As  stated,  tbe  Court  of  Appeals  held 
tbftt  the  negligence  of  the  engineer  was 
106S.W.-69 


shown  by  the  facts,  and  tiiat  such  negligence 
was  the  proximate  cause  of  the  injury.  The 
relators  here  contend  that  this  holding  con- 
travenes our  rule  as  announced  in  a  line  of 
cases  of  whidi  Degonia  v.  Railway  Co.,  224 
Mo.  664,  123  8.  W.  807,  CahiU  v.  Railway  Co., 
206  Mo.  893, 103  S.  W.  632,  Nivert  v.  RaUway 
Co.,  232  Mo.  626,  135  S.  W.  33,  Bashall  v. 
Railway  Co.,  249  Mo.  609,  156  S.  W.  426,  and 
Gabal  V.  RaUway  Co.,  251  Mo.  26T,  158  S.  W. 
12,  are  samples.  Recollecting  that  the  qaes> 
tion  passed  upon  Is  the  alleged  negligence  of 
the  engineer  In  not  looking  forward  for  a  sig- 
nal from  plaintiff,  let  us  compare  the  ruling 
with  the  doctrine  of  our  cases  cited,  supra. 
Those  cases  hold:  (1)  That  trackmen  are 
under  a  duty  to  look  out  for  their  own  safe- 
ty; (2)  that  an  engineer  is  not  required  to 
keep  a  lookout  for  trackmen  in  the  ordinary 
operation  of  trains;  (3)  that  the  engineer 
has  the  right  to  assume  that  trackmen,  al- 
though in  a  place  of  danger,  .will,  in  the  ex- 
ercise of  their  duty  to  protect  themselves,  re- 
move themselves  from  such  place  of  danger, 
before  the  train  reaches  them;  (4)  that  it  is 
only  after  the  engineer  discovers  that  the  ■ 
trackman  is  oblivious  to  his  danger  and  Is 
not  going  to  retire  to  a  safe  place  that  the 
engineer  is  obliged  to  take  steps  to  protect 
such  trackman. 

It  will  be  noted  that  these  cases  also  fix  the 
liability  of  the  master  for  the  negligence  of 
the  engineer  on  the  ground  that  such  engineer 
knows  of  the  danger  to  which  the  trackman  is 
exposed,  and  knows,  or  should  know  by  the 
exercise  of  care,  that  the  trackman  is  ob- 
livious to  the  threatened  danger.  In  the 
case  at  bar  the  fttcts  do  not  justify  the  con- 
clusion that  this  particular  engineer  was  en- 
titled to  a  clear  track.  He  knew  these  men 
were  doing  this  particular  work,  because  he 
had  twice  ran  over  this  track  and  awaited 
the  removal  of  the  Jacks.  Whilst  the  ques- 
tion was  properly  raised  by  the  trial  court's 
refusal  to  give  a  peremptory  Instruction  for 
defendant,  yet  if  the  injury  to  plaintiff  had 
been  caused  by  the  negligence  of  the  engi- 
neer, we  cannot  say  that  the  ruling  contra- 
venes the  cases  dted.  This  engineer  knew 
that  he  did  not  have  a  clear  track.  This,  be- 
cause he  knew  these  men  were  placing  Jacks . 
under  the  rail  Joints,  and  his  track  could  not 
be  clear.  He  might  have  had  the  right  to 
expect  his  track  to  be  clear  of  plaintiff  and 
his  crew,  because  it  was  their  duty  to  be  on 
the  lookout,  but  he  did  not  have  the  right  to 
expect  a  clear  running  track,  because  of  the 
knowledge  he  had  of  the  work  which  was  be- 
ing done  thereon.  But  the  damage  in  this 
case  was  not  occasioned  by  the  running  of 
the  train  over  the  track  w6ere  plaintiff  .was 
working,  nor  where  plaintiff  was  injured. 
The  train  was  stopped  before  reaching  the 
point  where  plaintiff  and  his  crew  were  work- 
ing. No  injury  was  directly  occasioned  by 
the  management  of  this  train.  This  train 
did  not  collide  with  the  plaintiff.  As  we  gathr- 
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er  from  the  casfe,  the  seribus  contention  is 
that  the  failure  of  the  engineer  to  be  looking 
forward  for  a  signal  from  the  plaintiff  occa- 
sioned the  plaintiff  to  move  to  one  side  of  the 
track  to  give  the  signal,  and  that  this  move 
resulted  In  plaintiff's  injury.  The  real  ques- 
tion Is,  Was  the  alleged  negligence  the  proxi- 
mate cause  of  the  Injury?  The  Court  of  Ap- 
peals said  it  was,  and  this  holding  Is  charged 
to  be  violative  of  holdings  of  this  court  This 
question  we  take  next. 

II.  Before  dlscnssingr  the  questlm  of  prox- 
imate cause  it  might  be  well  to  dispose  of  a 
minor  contention.  In  relators'  brief  under 
point  1,  it  is  said: 

"The  decision  of  the  Court  of  Appeals  in 
holdinK  that  the  relators  owed  plaintiff,  a  track- 
siaii,  the  duty  to  watch  out  for  his  safety  up- 
on the  tracks,  and  particularly  upon  the  ca3i 
yard  lead,  is  in  conflict  with  all  previous  deci- 
sions of  this  court  defining  the  duty  owed  by 
railroad  companies  to  trackmen,  and  more  par- 
ticularly with  the  decision  of  this  court  in  the 
cases." 

The  Italics  are  ours.  If  the  trial  court  or 
the  Court  of  Appeals  had  undertaken  fn 
fix  liability  on  the  alleged  negligent  running 
of  the  car  on  the  "east  yard  lead,"  then 
there  might  be  substance  in  this  claim.  Nei- 
ther court  undertook  to  so  fix  liability.  The 
trial  court  did  not  submit  such  an  issue,  nor 
did  the  Court  of  Appeals  undertake  to  pass 
thereon.  In  both  courts  the  real  issue  was 
that  the  failure  of  the  engineer  to  be  upon 
the  lockout  for  plaintiff's  signal  was  the  prox- 
imate cause  of  the  injury.  The  rule  in  De- 
gonla's  case  was  not  an  issue  in  this  case. 
It  might  have  been  had  the  second  ground  of 
negligence  been  urged,  but  it  was  not. 

[2,  3]  III.  The  real  question  In  this  case 
is  whether  or  not  the  alleged  negligence  of 
the  engineer  was  the  proximate  cause  of  the 
injury,  and  whether  or  not  the  ruling  of  the 
Court  of  Appeals  contravenes  the  decisions  of 
this  court  upon  that  question.  The  Court  of 
Appeals  in  Uie  opinion  thus  states  the  matter: 

"The  engine  was  running  slowly,  not  over 
four  or  five  miles  per  hour,  and  was  stopped 
before  it  reached  the  track  jacks.  The  petition 
alleged  that  the  proximate  cause  of  the  injury 
was  negligenc-i!  of  the  engineer  in  approaching 
the  track  jacks  without  looking  for  a  stop  sig- 
nal and  negligence  in  running  the  car  along 
the  east  track  without  having  an  operator  there- 
on to  give  warning  of  its  approach.  In  the  in- 
structions the  court  withdrew  the  latter  charge 
from   the  jury,   and   authorized   a  verdict   for 

f>laintiff  only  upon  the  hypothesis  that  the  al- 
egRd  negligence  of  the  engineer  was  a  proxi- 
mate cause  of  the  injury.' 

It  will  be  seen  that  the  one  single  issue 
was  before  the  Court  of  Appeals.  As  stated 
by  the  Court  of  Appeals  the  evidence  is  con- 
flicting. For  plaintiff  it  tends  to  show  that 
the  engineer  was  looking  back  at  the  "drag:" 
of  cars,  and  not  toward  the  front  of  the  mov- 
ing train ;  that  plaintiff  was  trying  to  signal 
tiim  to  stop  the  train,  and,  in  his  efforts  so 
to  do,  stepped  across  so  near  another  track 
that  he  was  knocked  down  and  injured  by 
a  car  which  had  been  shunted  down  that 
track.'  Singular  to  note  that,  although  plain- 


tiff's case  proceeds  on  his  itiablllty  to  give  the 
warning  to  the  engineer,  because  be  was 
looking  backward.  Instead  of  forward,  yet 
the  engineer  did  stop  his  train  before  the 
danger  point  was  reached.  The  Court  of 
Appeals  thus  states  the  defendant's  side  of 
the  controversy: 

"The  engineer  testified  that  plaintiff  was  not 
trying  to  signal  him,  but  seemed  to  be  looking 
intently  at  the  track  work.  He  said,  'I  tooted 
the  whistle  two  or  three  times  for  him  to  get 
out  of  the  way,  or  step  one  way  or  the  other, 
and  he  stepped  over;  that  is,  he  came  there 
in  front  of  this  box  car  that  was  oominc  down 
towards  the  crossover,  then  I  seen  uiat  he 
didn't  see  this  car,  and  so  I  hollered  at  him; 
the  time  was  so  short,  and  the  car  was  so  close 
from  him  that  he  did  not  seem  to  realize,  did 
not  seem  to  hear  mc,_  and  did  not  look  up  at 
all,  and  the  car  hit  him.' " 

That  court — and  we  think  rightfully — took 
the  position  that  plaintiff's  evidence  alone 
should  be  considered  in  determining  tlie  facts 
against  which  a  demurrer  to  the  evidence 
bad  been  lodged.  Defendant  was  contending 
that  its  demurrer  to  the  plaintiff's  case 
should  have  been  sustained,  because  such 
evidence  did  not  show  that  the  alleged  negli- 
gent act  was  the  proximate  canse  of  the  in- 
jury. In  other  words,  that  plaintiff  had  fail- 
ed to  make  a  case  for  the  Jury  upon  the 
first  alleged  ground  of  negligence.  Proximate 
cause  is  a  broad  term,  and  whether  or  not 
a  given  or  stated  act  is  the  proximate  canse 
of  an  injury  may  depend  npon  other  and 
surrounding  facts.  In  the  case  at  bar  the 
facts  for  plaintiff  are  few  and  simple  He 
in  the  exercise  of  his  duty  thongfat  It  neces- 
sary to  signal  the  engineer.  Owing  to  the 
fact  that  the  engineer  was  not  looking  to- 
ward him,  he  stepped  out  to  one  side  to  give 
this  signal,  and  in  so  doing  got  so  dose  to 
another  track  that  a  moving  car  tbereon 
(and  rightly  moving  there<m  so  far  as  this 
case  is  concerned)  struck  and  injured  him 
This  states  the  whole  case.  Tbe  question 
then  is.  Was  the  injury  to  plaintiff,  in  the 
manner  In  wbicb  it  occurred,  one  reason- 
ably to  have  been  anticipated  by  the  en- 
gineer? Stated  differently,  were  the  existing 
facts  such  that  the  engineer  should  have  rea- 
sonably anticipated  that  his  failure  to  look 
forward  would  result  in  tlie  injury  to  platnrill. 
in  the  manner  in  which  such  injury  occumd. 
Under  Gabal  v.  Railroad  Co.,  2S1  Mo.  loe. 
dt.  268,  158  S.  W.  12,  and  Deguila  y.  Rail- 
road, 224  Mo.  664,  123  S.  W.  807,  and  othtf 
similar  cases,  it  was  the  duty  of  plaintiff  to 
be  on  the  lookout  for  moving  trains  or  cars 
on  tbe  adjoining  trac^.  The  engineer  had 
the  right  to  rely  upon  the  fact  that  plaintUf 
would  protect  himself  from  injury  from  that 
source,  no  matter  what  duty  he  might  ha^e 
been  performing  for  defendant.  And  this  is 
an  important  fact  in  considering  whether 
or  not  the  engineer  should  have  anticipate 
the  injury  to  plaintiff.  In  failing  to  look  for- 
ward. 

If  the  injury  Was  not  one  reasonably  » 
have  been  anticipated  as  a  sequeno&  to  the 
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llure  of  the  engineer,  then  such  failure  was 
>t.  In  law,  the  proximate  cause  of  the  In- 
ry.  This  doctrine  is  announced  In  Axuerl- 
n  Brewing  Association  v.  Talbot,  141  Mo. 
:.  dt  683,  42  S.  W.  682,  64  Am.  St  Rep. 
8,  whereat  we  said: 

'Numerous  anthorities  hold  that  it  is  not  neg- 
ence  not  to  take  precautionary  measures  to 
event  an  injury  which,  if  taken,  would  have 
evented  it,  when  the  injury  could  not  rea- 
aably  have  been  anticipated  and  would  not, 
.less  under  exceptional  drcunuitances,  have 
ppened." 

In  the  same  case,  141  Mo.  loc.  dt  684,  42 
W.  682,  64  Am.  St  Rep.  588,  we  quote  with 
proval,  the  following  from  NegUgmce  of 
iposed  Dntles  by  Ray: 

'The  proper  Inquiry  is  not  whether  the  acei- 
nt  might  have  been  avoided  If  the  one  charged 
tb  negligence  had  anticipated  its  occurrence, 
t  whether,  taking  the  arcumstances  as  they 
en  existed,  he  was  negligent  in  failing  to  an- 
apate  and  provide  against  the  occurrence." 

So  too,  on  the  same  page,  and  the  (me  fol- 
ding, we  quoted  with  approval  from  Webb's 
>llock  on  Torts,  the  following: 

"Now  a  reasonable  man  can  be  guided  only 
a  reasonable  estimate  of  probabilities.  If 
in  went  about  to  guard  themselves  against 
ery  risk  to  themselves  or  others  which  might 
'  ingenious  conjecture  be  conceived  as  possible, 
iman  affairs  could  not  be  carried  on  at  alL 
le  reasonable  man,  then,  to  whose  ideal  be- 
ivior  we  are  to  look  as  the  standard  of  duty, 
ill  neither  neglect  what  be  can  forecast  as 
obable,  nor  waste  his  anxiety  on  events  that 
e  barely  possible.  He  will  order  his  piecau- 
>n  by  the  measure  of  what  appears  likely  in 
e  known  coorse  of  things.  This  being  the 
indard,  it  foUows  that  if  ita  a  particular  case, 
)t  being  within  certain  special  and  mwe 
ringcnt  rules,  the  barm  complained  of  is  not 
ch  as  a  reasonable  man  in  the  defendant's 
ace  should  have  foreseen  as  likely  to  happen, 
ere  is  no  wrong  and  no  liability.  And  the 
atement  proposed,  though  not  positively  laid 
>wn.  in  Greenland  v.  Chaplin,  5  Ex.  248, 
tmely,  'that  a  person  is  expected  to  anticipate 
id  guard  against  all  reasonable  consequences, 
It  that  he  is  not,  by  the  law  of  England,  ex- 
'oted  to  anticipate  and  guard  against  that 
hich  no  reasonable  man  would  expect  to  oc- 
ir,'  appears  to  contain  the  only  rule  tenable 
I  principle  where  the  liability  is  founded  sole- 
on  negligence.  'Mischief  which  could  by  no 
issibility  have  been  foreseen,  and  which  no 
asoaable  person  would  have  anticipated,'  may 
^  the  ground  of  legal  compen!<ation  under 
me  rule  of  exceptional  severity,  and  such  rules, 
r  various  reasons,  exist;  but  under  an  ordi- 
>ry  rule  of  due  care  and  caution  it  cannot  be 
ken  into  account." 

From  It  all.  we  take  it  that  the  establlsh- 
I  rule  of  this  court  is  that  if  the  injury  as 
^casioned  was  not  one  which  could  have 
lasouably  been  anticipated  as  a  sequence 
'.  the  alleged  negligent  act,  then  the  alleged 
^gllgent  act  was  not  in  law,  the  proximate 
iiise  of  the  injury,  and  no  recovery  can  be 
Id  therefor.  It  Is  this  principle  of  law  that 
te  Court  of  Appeals  has  contravened  in  th^ 
ise  at  bar.  "Grey  mule"  cases  as  to  facts 
re  not  required.  It  Is  sufficient  that  on  a 
ven  state  of  facts,  the  holding  of  the  ap- 


pellate court  contravenes  well-established  rul* 
Ings  In  law  or  equity  as  made  by  this  court 
Conceding  In  the  Instant  case  that  the  engi- 
neer failed  to  look  for  a  signal  from  plain-_ 
tiff,  yet  it  cannot  be  said  that  the  engineer' 
could  have  reasonably  anticipated  that  the 
plaintiff  would  get  over,  on,  or  in  close  prox- 
imity to  another  track,  and  that  a  car  or 
train  thereon  would  strike  ftnd  Injure,  him. 
On  the  other  hand,  he  had,  the  right  to  as- 
sume that  plaintiff,  so  far  as  the  other  track 
was  concerned,  would  protect  himself.  Under 
the  facts  the  engineer  could  not  reasonably 
anticipate  that  his  failure  to  look  forward 
would  be  followed  by  injury  to  plaintiff  at 
the  time  and  in  the  manner  of  its  occur- 
rence. The  ruling  of  the  Court  of  Appeals 
In  holding  that  the  act  of  the  engineer  was 
the  proximate  cause  of  this  injury  is  opposed 
to  the  general  doctrine  announced  in  Ameri- 
can Brewing  Association  v.  Talbot,  supra,  and 
other  similar  rulings  of  this  court  It  fol- 
lows that  the  record  and  Judgment  of  such 
court  should  be  quashed;  and  it  is  so  order- 
ed. All  concur,  except  BOND,  J.,  who  di»- 
sents. 


SHAW  V.  KANSAS  CITY.     CNo.  18236.) 

(Sopreme  Court  of  Missouri     In  Banc     May 

22,  1917.     Motion  for  Rehearing 

Overruled  June  30,  1917.) 

1.  Mastkb  and  Sebvant  «=3278(13)— Injitbt 
TO  Emflot£— Unodasded  Shaxt— Danqbb 
—Question  foe  Jubt.       : 

Jury's  determination  that  revolving  shaft 
with  protruding  bolts  in  defendant's  asphalt 
plant,  on  which  an  employ^  was  injured,  wm 
so  located  as  to  be  dangerous  to  employ^  in 
their  usual  duties,  and  so  required  by  Rev.  St, 
1909,  $  7828,  to  be  guarded,  held  sustained  by 
the  evidence. 

2.  Masteb  and  Sebvant  ®=9289(25)— Injuby 

—  CONTKIBUTOBY       NBOLIGENCE  —  QUESTION 

FOB  Jubt. 
Question  of  contributory  negligence  of  em- 
ploye injured  on  unguarded  revolving  shaft  in 
asphalt  plant  held,  under  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  1116,  1117.] 

3.  Tbial  ^»296(4,  5)  — iNSTBUCnoNS  — CoN- 

STBUCTION  AS  A  WHOLE. 

An  instruction  for  plaintiff  in  a  servant's 
action  for  injury  from  an  unguarded  revolving 
shaft  with  protruding  bolts  that  his  knowledge 
that  the  position  be  was  working  in  was  not  a 
safe  one  would  not  of  itself  defeat  hie  recovery, 
unless  such  defective  condition  was  such  a 
glaring  one  as  to  threaten  imminent  danger,  is 
not  bad,  construed,  as  it  must  be,  with  instruc- 
tions given  for  defendant  requiring  plaintiff,  to 
be  entitled  to  recover,  to  have  exercised  in  all 
his  actions  such  prudence  as  a  person  of  ordi- 
nary care  would  have  exercised  under  all  the 
circumstances,  giving  in  detail  every  possible 
act,  contingency,  or  circumstance  under  which 
plaintiff  may  have  been  hurt. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  709.]  ... 
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4.  Appeai,  awd  Ebbob  «=5>207— Review— Im- 

PBOPEB    ABQtnfENI  —  NXCKSSirT    OT    OBJEC- 
TIONS. 

Any  attempt  of  plaintiff's  couosel  in  ar^- 
Ibent  to  construe  an  instruction  so  as  to  do  Tio- 
tence  to  the  meaning  of  the  entire  charge  re- 
quires objection  and  request  to  the  court  to  call 
him  to  order,  that  it  may  be  complained  of  on 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1500.] 

6.  Damages  iS=>  132(6)  —  Pebsonal  Ikjttbt  — 

Excessive  Verdict. 
A  verdict  for  $15,000  for  personal  injuries, 
entailing  extraordinary  suffering,  physician's  and 
hospital   bills  of  $1,150,   and  leaving  one  leg 
short  and  the  other  stiff,  heid  not  excessive. 

[Kd.  Note. — For  other  ct^te,  see  Damages, 
Cent  Dig.  §  877.] 

.  Graves,  Ov  J.,  and  Faris,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   William  O.  Thomas,  Judge. 

The  plaintiff,  while  employed  by  the  de- 
fsndant  in  its  asphaltum  plant,  was  injured 
by  coming  in  contact  with  bolts  or  set  screws 
protruding  from  a  revolving  horizontal  shaft 
near  which  he  was  working.  For  the  inju- 
ries so  received  he  recovered  judgment 
against  the  city  in  the  sum  of  $20,000.  The 
motion  for  new  trial  filed  by  the  defendant 
dty  was  overruled  on  condition  tbat  the 
plaintiff  remit  $5,000  from  his  judgment. 
From  the  Judgment  accordingly  entered  for 
the  sum  of  $15,<X)0  defendant  appeals. 

The  negligence  alleged  In  the  petition  as  tbe 
ground  for  plaintiff's  recovery  was  failure 
of  the  defendant  to  guard  the  set  screws  by 
whldi  he  was  caught,  by  l)lacing  a  covering 
over  them. 

The  answer,  besides  a  general  denial, 
pleaded  two  defenses:  First,  it  admitted  that 
the  set  screws  upon  which  the  plaintiff  claimr 
ed  to  have  been  caught  were  not  covered,  and 
that  as  a  mechanical  matter  it  was  practica- 
ble to  have  covered  them,  but  alleged  that  on 
account  of  their  location  defendant  was 
under  no  legal  obligation  to  put  covering 
avM  them;  second,  it  stated  that  plalntifl 
was  guilty  of  contributory  negligence.  The 
exact  elements  constituting  the  contributo- 
ry negligence  which  would  preclude  recov- 
ery were  that  the  plaintiff  had  known  of 
the  said  set  sa-ews  for  a  l<mg  time,  and  by 
the  exercise  of  due  care  could  have  arranged 
his  work  and  place  of  work  In  such  a  way 
that  he  would  not  have  come  in  contact  with 
them,  and  that  by  the  exercise  of  due  care  he 
could  have  moved  himself  in  such  a  manner 
that  he  would  not  have  come  in  contact  with 
them,  and  that  he  negligently  failed  to  ar- 
range his  work  and  place  of  work,  and  negli- 
gently failed  to  move  himself  in  such  manner, 
and  by  reaison  of  such  negligence  contributed 
directly  to  his  injury,  if  any  he  received. 
The  answer  then  further  alleged  that  the 
plaintiff  failed  to  use  due  care  to  procure 
medical  treatment  and  to  follow  medical  ad- 
vice after  he  received  his  injuries. 


A  reversal  of  the  cause  is  now  demanded 
on  the  several  grounds  that  a  demurrer  to 
the  evidence  was  erroneously  overruled,  that 
there  were  errors  In  giving  and  refusing  in- 
structions, and  that  the  judgment  Is  exces- 
sive. 

At  tile  time  of  the  Injury  defmdant  was 
operating  an  asphaltum  plant  In  which  i^ain- 
tlff  was  employed;  his  particular  duties  bring 
described  as  oiling  madiinery  and  repairing 
any  breaks  that  might  occur.  The  plant  was 
in  a  building  in  which  the  mixing  machinery 
was  on  the  second  floor.  Above  the  mixing 
machinery,  on  what  might  be  termed  the 
third  floor,  w^e  two  bins,  one  containing 
dust  and  the  other  sand  which  were  let  in- 
to the  mixing  machinery  below  them.  Tlie 
dust  bin  was  2  feet  in  width  east  and  west 
and  extended  in  length  north  and  south  abont 
6  feet  It  was  covered  over  the  top  with  sheet 
Iron,  and  It  was  while  on  this  top  that  the 
plaintiff  was  injured.  Adjacent  the  dust  bin 
on  the  east  was  the  sand  bin  wUdi  rose 
abont  2  feet  higher  than  the  dust  bin,  so  Oiat 
the  top  of  the  dust  bin,  as  seen  from  above, 
had  the  appearance  of  a  wide  shelf  extending 
along  the  west  side  of  the  sand  bin  and  2  feet 
below  Its  top.  The  sand  bin  was  not  covei^ 
ed.  Transversely  across  and  about  37  indies 
above  the  dust  bin  and  over  the  sand  bin  ran 
the  horizontal  shaft  which  caused  the  tioo- 
ble.  This  shaft  operated  a  levcdving  sand 
screen  met  the  sand  bin,  and  was  turned  by 
an  endless  chain  running  over  a  sprocket 
wheel  placed  above  the  outer  edge  of  the  dost 
bin.  The  western  end  of  the  line  shaft, 
where  the  sprocket  wheel  was  attadied,  was 
supported  by  iron  braces,  called  In  the  evi- 
dence the  channel  Iron  or  bridgetree,  whlcli 
slanted  upward  from  supports  at  the  comers 
of  the  dust  bin.  The  bridgetree  was  held 
rigid  by  iron  braces  which  were  attadied  to 
it  scHne  6  inches  from  and  on  each  side  of 
the  line  shaft  and  extending  obliquely  down- 
ward and  away  from  it  So  that  cd  the 
north  side  of  the  line  shaft  where  the  plain- 
tiff was  Injured  the  space  on  top  of  the  bin 
was  divided  by  one  of  these  diagonal  slanting 
braces.  The  line  shaft  for  some  reason  had 
a  joint  In  It  called  in  the  evidence  a  knuckle, 
and  from  this  knuckle  the  set  screws  or  bolts 
protruded  three-fourths  of  an  Inch.  At  the 
north  end  of  the  dust  bin,  and  coming  dowa 
Into  It,  was  an  Inclosed  chute,  by  which  dnst 
was  dumped  into  the  bin.  The  dust  chute 
had  an  opening  in  the  side  next  to  the  shaft 
about  9  inches  In  diameter,  called  a  peephole, 
with  a  movable  cover  over  It  This  peephole 
was  a  little  below  the  level  of  the  line  shaft 
and  about  30  Inches  above  the  top  of  the  diet 
bin.  This  chute  entered  the  top  of  the  do^ 
bin  about  15  Inches  north  of  the  Une  shaft 
and  sloped  upward  to  the  elevator  head,  t 
point  about  6  feet  above  the  north  end  of  the 
dust  bin.    Many  drawings  and  photograjdis 
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have  be«n  prodneefl  In  efrldence  to  show  the 
condlticms  above  deecribed.  The  following 
diagram  will  give  a  fairly  good  Idea  of  the 
Bitaatloa: 


EXHIBIT  2, 
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This  figure  shows  the  appearance  looking 
down  upon  the  top  of  the  dust  bin  which 
was  2  feet  below  the  open  sand  bin.  "X" 
is  the  place  where  idalntUI  stood  at  the  time 
he  was  caught  on  the  set  screws.  The  ele- 
vator bead  at  the  north  end  was  about  6 
feet  above  the  dust  bin,  and  the  chute  slop- 
ed downward  so  that  the  peephole  was  about 
on  a  level  with  the  brace  which  ran  within 
H4  inches  of  it.  The  line  shaft  was  37 
Inches  above  the  top  of  the  dust  bin.  The 
piece  marked  "4"  channel"  Is  the  brldgetree 
and  sloped  upward  from  supports  at  the 
corners  to  the  line  shaft  apparently  at  an 
angle  of  about  30  degrees.  The  l^x^  Inch 
brace  running  diagonally  across  the  north 
end  of  the  dust  bin  is  35  inches  above  the 
bin  where  it  was  attached  to  the  brldgetree 
and  slanted  downward  until  it  was  26  inches 
above  at  the  p<dnt  where  it  crossed  the 
edge  of  the  sand  bin.  This  would  give  it  a 
slope  of .  aiq;>roximately  20  or  25  degrees. 
The  triangular  space  at  "X"  was  the  only 
place  where  one  could  stand  on  the  dust  bin 
north  of  the  shaft  because  of  the  space  taken 
up  by  the  dust  cfante  on  the  outer  side  of 
tbe  brace. 

The  sand  bin,  at  tbe  time  of  the  injury, 
was  full  qf  hot  sand,  and  tbore  was  evi- 
dence that  planks  were  laid  across  it  strong 
enough  to  suppoct  a  man  wl41e  drawing  aaod 


from  under  tbe  screen.  tThere  were  bearings 
to  be  oiled  along  the  line  shaft  at  the  sprock- 
et wheel  and  near  it.  Tbe  peephole  or  open- 
ing In  tbe  dust  chute,  facing  the  open  space 
in  which  pUlntiff  was  caught,  was  used  for 
the  purpose  of  Inspecting  the  chato  and  buck- 
ets operating  in  the  elevator  and  repairing 
the  same  when  they  would  get  out  of  order. 
It  was  necessary  for  the  plaintiff,  as  oiler, 
to  oil  the  bearings  mentioned  about  every 
hour  In  the  day,  and  in  doing  so  he  stepped 
over  or  stooped  near  the  revolving  shaft.  He 
and  others  about  the  plant  had  use  for  tbe 
peephole  in  tbe  chute  quite  often ;  It  is  men- 
tioned in  the  evidence  tliat  they  would  have 
breakdowns  or  mishaps  sometimes  once  a 
month,  and  sometimes  every  day  or  two, 
whldi  required  such  use.  One  man  was 
usually  employed  about  the  sand  bin  draw- 
ing the. sand  from  under  the  screen  to  keep 
the  screen  from  choking  up,  and  planks  were 
sometimes  laid  across  the  sand  bin  for  bis 
protection. 

"Rie  evidence  showed  there  were  different 
ways  of  reaching  the  bearings  which  requir" 
ed  (riUng  and  tbe  pee{>hole  in  Oie  dust  chute 
when  the  employes  were  required  to  go  therei 
The  plaintiff  and  some  of  tbe  plaintllTs  wit- 
nesses  testified  that  the  usual  way  it  waa 
done  was  to  climb  up  a  ladder  fixed  to  tbe 
wall  in  the  southwest  comer  of  the  room  aad 
step  across  from  the  ladder  onto  tbe  braces 
supporting  the  line  shaft,  at  the  south  end 
of  the  dust  bin,  and  then  step  across  upon 
these  braces  from  the  south  eud  to  the  north 
end  where  the  peephole  waa  or  to  the  bear- 
ings; that  is,  this  evidence  tended  to  show 
that  tbe  usual  method  of  aiiproach  to  tbe 
place  where  the  plaintiff  was  actually  at 
work  was  from  the  south  end,  whence  he 
would  have  to  come  the  full  length  of  the 
dust  bin  and  across  the  dangerous  line  shaft. 
There  was  evidence  offered  by  defendant 
to  show  that  on  the  day  of  the  injury  there 
was  H  ladder  reaching  up  from  below  to  the 
north  end  of  the  dust  bin  by  which  the 
employes  reached  the  spot. 

Employes  of  the  defendant  were  frequently 
at  work  on  the  top  of  tbe  dust  bin,  parting 
laxly  in  the  space  opposite  the  opening  In  tbe 
chute,  whenever  necessary  to  make  any  re- 
pairs  on  the  buckets  or  chain  operating  the 
elevator.  Several  witnesses  testified  to  hav- 
ing seen  employes  d^ten  working  about  there^ 
not  only  on  the  braces  which  were  near  tlie 
level  of  the  line  shaft,  but  down  on  tbe  top 
of  the  dust  bin  where  plaintiff  was  at  the 
time  he  was  hurt.  There  was  evidence  also 
going  to  show  that  the  defendant's  foreman 
himself,  BalUntlne,  had  been  seen  on  top 
of  the  dust  bin.  One  witness  testified  that 
the  screws  in  the  knuckle  were  in  the  habit 
of  working  loose,  so  that  it  was  necessary  t9 
stoop  down  on  the  top  of  the  dust  bin  to  pick 
them  up. 

■  Tbe  line  shaft  on  which  plaintiff  waa 
caught  moved  slowly,  turning  about  20  revor 
latloDS  In  a  nalnute.    It  was  so  dlacoanected 
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from  other  parts  of  the  machinery  that  It 
continued  to  run  when  the  elevator  In  the 
dust  chute  was  stopped  and  undergoing  re- 
pair. 

Two  witnesses  besides  the  plaintiff  testi- 
fied to  having  seen  him  at  or  about  the  time 
he  was  caught  on  the  set  screvra,  one,  Irvtn, 
testifying  for  plaintiff,  and  one.  Reed,  for 
defendant  According  to  the  plaintiff's  ver^ 
slon,  the  injury  occurred  In  about  this  man- 
ner: On  that  day  the  endless  chain  nsed  In 
elevating  the  dust  got  out  of  order,  and  the 
plaintiff,  at  the  direction  of  the  foreman, 
BalUntine,  proceeded  to  repair  it.  In  order 
to  hold  up  the  chain  which  carried  the  buclt- 
ets  he  put  a  crowbar  through  the  peephole 
In  the  chute  and  through  a  link  in  the 
chain  on  the  near  side.  The  chain  on  the 
north  or  further  side  he  tied  up  by  a  rope. 
Supporting  the  chain  thus,  he  could  make  the 
necessary  repair  In  the  devator  head.  The 
chain  was,  however,  too  heavy,  so  that  It 
overbalanced  the  crowbar,  and  In  order  to 
equalize  the  weight  the  i^alntlff  placed  a  pipe 
wrench  on  the  end  of  the  crowbar  that  ex- 
tended out  over  the  dust  bla  In  order  to 
insert  the  crowbar  in  the  peephole  plaintiff 
was  obliged  to  step  down  upon  the  top  of  the 
dust  bin  In  the  triangular  apace  next  the 
set  screws,  and  testified  that  he  was  directed 
to  get  down  there  by  BalUntine.  He  work- 
ed for  an  hour  or  two  in  making  the  repair. 
After  the  repair  was  finished  the  plaintiff, 
who  had  been  standing  on  the  braces,  got 
down  into  the  triangular  space  between  the 
line  shaft  and  the  brace  on  the  north  side. 
Just  here  there  seems  to  hare  been  some  con- 
fusion in  plaintiff's  mind  as  to  the  sequence 
of  events.  He  says,  on  getting  down  into  this 
space  be  removed  his  crowbar  from  the  peep- 
bole,  and  in  so  doing  his  wrench  on  the  end 
of  it  dropped  off  on  the  top  of  the  dust  bin 
somewhere  under  or  near  the  line  sliaft 
While  holding  the  crowbar  in  his  hand,  or 
Just  after  standing  it  up  against  a  brace  and 
while  in  the  act  of  stooping  over  to  get  the 
wrench,  bis  clothiug  was  caught  on  the  set 
screws,  and  he  was  drawn  over  onto  the 
shaft. 

He  was  carried  around  the  revidving  shaft 
18  or  20  times,  his  legs  in  the  meantime 
striking  the  braces,  until  the  machinery  was 
stopped,  and  he  was  cut  loose  from  the  cloth- 
ing which  was  fastened  to  the  shaft  His 
left  thigh  bone  was  broken,  an  oblique  break. 
His  right  knee  was  forcibly  torn  apart.  In 
operating  upon  his  right  leg  some  of  the 
bone  was  removed  and  the  parts  f&stened 
together  with  plates  which  were  afterwards 
removed.  At  the  time  of  the  trial  it  was 
over  an  inch  shorter  than  the  other  leg.  The 
injury  to  the  left  knee  was  such  that  a  fluid 
formed  in  it,  it  required  to  be  operated  up- 
on several  times,  and  at  the  time  of  the  trial 
the  left  leg.  In  the  language  of  the  physician, 
was  "stiff  as  a  poker,"  and  was  likely  to 
remain  so  permanently.  He  had  multitudes  of 
bmlses  all  orer  hia  body.    Abseesses  larmti 


in  both  legs,  requiring  farther  oimidr^ 
He  vomited  excessively  for  maojr  dafsi£'< 
being  taken  to  the  hospital  and  wasted  i>: 
to  a  skeleton,  so  that  the  doctors  W., 
thought  he  could  liv&  He  was  at  itt  b- 
pltal  a  great  part  of  the  time  until  (m-- 
1912,  when  the  last  operation  was  peiiA 
ed  on  his  leg.  His  suffering  during  lbs  t- 
was  described  by  the  physician  as  Wt; .-. 
tense.  His  total  expense  for  the  senlct? : 
physicians  and  hospital  bills  was  ilXti 

J.  A.  Harzfeld  and  A.  F.  Smitli,  botii 
Kansas  City,  for  appellant  Shaiuxf 
Douglass,  I.  N.  Watson,  and  B.  E.  Wsio. 
all  of  Kansas  City,  for  respondent 

WHITE,  C.  (after  sUting  tbe  Urn  t 
above).  [IJ  I.  The  evidence  shows  t^:; 
leather  covering  might  have  been  placed  f''' 
the  set  screws  in  such  a  way  as  to  ton  ^- 
the  shaft,  and  thus  minimize  the  daDer..' 
not  remove  it  entirely.  It  also  shows  lU'. 
metal  casing  could  have  been  placed  oie;.- 
shaft  which  would  not  move  aronndnit^ 
and  would  make  it  practically  sale.  Nei-- 
of  these  methods  would  have  been  eipeisi 
and  neither  would  have  affected  the  c^.' 
tion  of  the  machine. 

It  is  claimed  that  appellant  was  wisj 
obligation  to  place  a  covering  oth  tt»  y: 
screws,  and  therefore  a  case  was  n«  a: 
out  Appellant  advances  two  reasoffi  '■' 
this.  One  Is  that  the  shaft  was  1ocj»1I:. 
remote  part  of  the  plant,  and  thenrfore: 
within  the  operation  of  the  statJite  [^' 
7828,  R.  8.  1909);  and  the  other  is  ite:  r 
was  already  well  guarded  by  brace  to '^ 
each  side  of  it  True,  it  was  located  i' 
remote  part  of  the  plant,  at  tbe  veiT  V 
the  building,  but  it  is  also  true  tbit  -c 
ploy^s  of  the  appellant  were  oblisri  ^ 
qnently  to  visit  that  spot  and  to  get  ii': 
in  the  space  where  plaintiff  was  hnn.  i^ 
pellant  claims  there  is  no  evidence  to  ^'' 
that  it  knew  about  such  visits.  It  wi-'"^ 
duty  of  the  plaintiff  himself,  as  oiler,  wi 
the  bearings  within  a  few  Indies  of  tl»  ^ 
volving  set  screws  every  hour  in  tie «  < 
As  appellant's  brief  Itself  puts  it.  '''■"^ 
every  hour  or  two  he  walked  over  the  ^.  '■ 
this  shaft"  It  was  a  matter  of  fr«iii« ' 
currence  for  the  buckets  and  chain  *J 
carried  the  dust  into  the  dust  bin  to  £ft^'| 
of  order,  a  contingency  which  iwib1«^'' 
employ^  of  defendant  to  be  at  the  $(>)'^ 
the  purpose  of  inspecting  and  rqmWii?*-; 
Appellant  therefore  could  not  be  lgnoni'_ 
the  performance  by  Its  servants  of  the « 
duties  they  were  employed  to  perfona- 

However,  quite  aside  from  the  positiW'j 
dence  of  the  frequent  visits  to  the  pW  ■ 
the  employes  of  the  defendant  the^W" 
pliances  there  indicated  the  necessitr 
frequent  proximity  to  the  dangeroos  s''^' 
The  bearings  required  oiling,  as  '"^ 
mentioned,  and  they  could  be  oiled  <*?  ^ 
a  person  standing  on  Uie  braces,  or  os  ' 
of  the  dost  blB,  or  oa  tbe  «dge  ot  the  ^^^ 
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bin.  All  these  brftcee  slanted  from  20  to  80 
degrees,  making  a  very  Insecure  footing,  so 
that  the  very  slightest  mishap  wcnld  precip- 
itate the  oiler  upon  the  set  screws.  Then 
the  peephole  In  the  dust  shaft  was  a  little 
lower  than  the  revolving  shaft  and  at  least 
as  low  as  the  brace  which  ran  In  front  of 
It.  It  was  evident  that  the  peephole  was 
put  there  for  some  purpose,  and  the  purpose 
explained  by  tlie  witnesses  is  a  reasonable 
one — ^for  the  purpose  of  Inspecting  and  re- 
pairing the  elevator  chain  which  could  be 
reached  from  it  A  man  oould  not  look  Into 
this  peephole  while  standing  on  the  oblique 
braces  or  on  the  sand  bin,  because  It  would 
then  be  on  a  level  with  his  feet  He  could 
not  look  into  it  with  any  degree  of  thorough- 
ness except  by  standing  down  on  top  of  the 
dnst  bin  exactly  where  the  plaintiff  stood 
when  he  was  caught.  There  was  no  other 
place  to  stand  because  there  was  no  room  to 
stand  on  the  other  side  of  the  brace  next  the 
dnst  chute.  Appellant  cannot  be  heard  to  say 
it  did  not  know  its  employes  were  using  its 
appliances  in  the  very  manner  In  which  they 
were  obviously  designed  to  be  used.  This 
revolving  shaft  with  protivdlng  bolts  was  so 
located  that  danger  to  employes  In  the  dis- 
charge of  their  usual  duties  was  reasonably 
to  be  anticipated  if  it  were  left  unguarded, 
and  therefore  it  came  within  the  statute  re- 
quiring It  to  be  guarded.  However,  that 
question  was  left  to  the  Jury  under  appropri- 
ate Instructions,  so  that,  even  if  It  were  a 
matter  of  disputed  fact  aa  to  the  dangerous 
proximity  of  men  employed  in  that  part  of 
the  plant  that  fact  was  determined  against 
the  defendant  by  the  Jnry  upon  sufficient 
evidence.  Simpson  v.  Iron  Works,  249  Mo. 
376,  155  S.  W,.  810;  Henderson  v.  Kansas 
City,  177  Mo.  477,  76  S.  W.  1045;  Daniels  v. 
Goeke,  191  Mo.  App.  1, 176  S.  W.  301;  Strode 
V.  Columbia  Box  Co.,  124  Mo.  App.  loc.  cit 
520,  101  S.  W.  1009. 

Counsel  for  appellant  argue  at  length  the 
proposition  that,  because  the  plalntift  was 
repair  man,  as  well  as  oiler,  he  was  charged 
with  the  duty  of  making  safe  the  passage  by 
which  he  had  to  travel  to  the  dust  elevator, 
which  they  say  he  could  have  done  by  using 
planks  either  laid  across  the  braces  or  across 
the  sand  bin.  The  answer  to  this  Is  obvious. 
Whatever  his  duty  was  In  repairing  broken 
machinery.  It  Is  not  claimed  that  he  had  au- 
thority to  decide  upon  and  Install  new  safety 
appllancea  such  as  guards  for  dangerous  ma- 
chinery. The  fact  that  he  might  have  Im- 
proved the  passage  by  which  he  reached  the 
dust  chute  and  the  oil  bearings  did  not  re- 
lieve the  defendant  of  its  statutory  duty  to 
place  guards  over  the  dangerous  bolts  which 
threatened  him  after  he  got  there. 

So  far  from  the  brace  In  the  neighborhood 
of  the  shaft  being  fn  position  to  guard  an 
employ^  from  its   dangers,   they  were  put 

there  for  an  entirely  different  purpose,  and  I  man  to  stand  in  by  using  care,  not  Only  to 
rather  Increased  the  danger  by  restricting  I  stand  In,  but  to  move  fala  body  la.    Beslded, 


the  space  on  which  a  man  must  stand  while 
Inspecting  troubles  through  the  pe^hole. 

[2]  II.  Appellant's  argument  in  support  of 
its  proposition  that  plaintiff  should  have  been 
nonsuited  because  of  his  own  negligence  a»- 
snmes  several  forms,  but  is  mainly  directed 
to  two  alleged  negligent  acts:  It  is  said  he 
was  negligent  ha  getting  down  Into  the  tri- 
angular space  bounded  by  the  shaft,  the  di- 
agonal brace,  and  the  sand  bin,  where  he 
was  caught  because  of  its  obvious  danger; 
and  he  was  further  negligent  after  he  got  in 
there  by  his  movements  which  brought  him 
into  contact  with  the  set  screws.  Both  of 
these  acts  are  declared  to  be  unnecessary. 

That  it  was  not  so  hazardous  as  to  defeat 
the  plaintiff's  action  to  merely  step  down  in- 
to the  space  is  shown  by  a  great  quantity  of 
testimony^  Several  witnesses  testiSed  to 
having  been  In  the  space,  to  having  seen 
others  working  there,  and  to  the  necessity  of 
standing  there  in  making  use  of  the  peep- 
hole ;  in  fact,  there  is  testimony  to  the  effect 
that  nearly  every  employ^  who  worked  in 
that  part  of  the  plant  Including  the  fore- 
man,  Mr.  Ballintlne,  himself,  had  at  some 
time  or  other  stood  in  that  very  space.  One 
or  two  witnesses  illustrated  the  positions 
which  one  would  assume  in  standing  there. 
These  witnesses  apparently  illustrated  the 
positions  by  some  model  that  was  used  In 
the  trial  court  They  all  testified  that  it  was 
entirely  possible  to  stand  and  move  about 
in  the  space  where  the  plaintiff  said  he  stood 
and  where  he  was  caught  without  the  neces- 
sity of  getting  hurt. 

Whether  the  plaintiff  or  any  other  employft 
stood  In  the  space  while  the  work  of  repair^ 
Ing  the  elevator  was  g<dng  on  does  not  ap- 
pear from  the  evidence.  The  work  of  repair^ 
ing  the  chain  was  actually  done,  it  appears, 
at  the  elevator's  head,  which  was  five  feet 
above  the  dust  bin.  This  work  took  one  or 
two  hours.  At  any  rate,  after  the  repair  was 
finished  the  plaintiff,  who  at  that  time  was 
standing  up  on  the  braces,  stepped  down  in 
this  space,  he  says,  for  the  purpose  of  taking 
out  the  crowbar.  An  inspection  of  the  above 
diagram  and  a  consideration  of  the  situation 
would  likewise  show  that  it  was  entirely  poB- 
sible  to  stand  in  this  space  for  the  purpose 
of  performing  a  simple  act  of  that  diaracter. 
If  the  plaintiff  stood,  as  he  says,  facing 
west  the  revolving  shaft  would  be  on  his 
left  at  his  back  would  be  the  side  of  the 
sand  bin  2  feet  high,  and  on  his  right  would 
be  the  diagonal  brace,  which  at  the  edge  of 
the  sand  bin  was  30  Intibies  from  the  shaft; 
that  is,  he  had  a  space  of  30  inches  at  his 
back  between  the  brace  and  the  shaft  The 
brace  slanted  toward  the  shaft  so  ttiat  It 
was  22  inches  distant  from  the  set  screw 
nearest  to  him  and  15  Inches  away  from  the 
set  screw  furthest  from  Mm.  All  these  flg^ 
ures  appear  in  the  plat  This  space,  it  Is 
perfectly  apparent  gave  amt^e  room  for  a 


Digitized  by  ^OOQlC 


1099 


196  SOUTHWBSTBRN  mSPOBTEB 


(MOL 


1b  moving  or  stooping  his  body  would  easily 
project  over  tbe  brace  to  the  right,  where  It 
Was  only  a  little  over  26  inches  high,  or  over 
the  sand  bin  to  the  rear,  which  was  only  24 
inches  high;  that  is,  the  space  which  appel- 
lant says  is  so  circumscribed  that  ttte  plain- 
tiff was  guilty  of  negligence  to  enter  it  ap- 
pears to  the  contrary  from  the  measurements 
actually  submitted  by  it  In  other  words,  It 
was  not  so  restricted  as  to  suggest  to  him 
danger  of  immediate  injury  such  as  to  take 
from  the  Jury  the  question  whether  he  was 
negligent  in  stepping  into  it 

Was  plaintiff  negligent  after  stepping  into 
the  space?  Counsel  for  appellant,  after  first 
arguing  that,  if  plaintiff  was  hurt  in  attunpt- 
ing  to  pick  up  the  wrench  in  the  manner  ap- 
pellant says  plaintiff  describes,  his  own  evi- 
dence shows  conclusively  he  was  inexcusably 
negligent,  then  says  that  plaintiff's  testimony 
as  to  how  the  injury  liappened  is  entitled  to 
little  weight;  this  upon  the  theory  (quoting 
from  appellant's  brief) : 

"That  the  very  nature  of  the  accident  wliich 
happened  to  plamtiff  would  tend  to  confuse  his 
memory  of  the  transactions  of  the  day.  His  un- 
certain recollection  is  illustrated  by  his  testi- 
mony." 

If  counsel  is  correct  in  this  deduction, 
then  the  testimony  of  the  other  witnesses 
should  be  taken  as  to  the  .way  in  which  the 
injury  happened.  On  that  theory,  there- 
fore,, we  would  be  relieved  from  the  necessity 
of  considering  whether  it  could  have  hap- 
pened in  the  manner  in  which  am;>ellant's 
counsel  claim  was  impossible.  Plaintiff  Is 
not  to  be  turned  out  of  court  mei«ly  because, 
in  inflicting  the  injury  for  wliich  he  sues, 
the  defendant  knocked  out  of  him  the  rec* 
oUection  of  how  it  happened. 

But  let  us  see  whether  the  act  of  picking 
np  the  wrench  was  impossible  without  com- 
ing in  contact  with  the  set  screws,  and  wheth- 
er the  attempt  to  do  so,  as  appellant  claims, 
.was  so  self-evidently  hazardous  as  to  pre- 
clude plaintiff's  recovery.  Witness  Dodd  tes- 
tified that  it  could  be  done  without  coming 
in  contact  with  the  shaft.  Witoess  Raiuey 
testified  that  he  had  actually  picked  up  there 
these  screws,  which  were  in  the  habit  of 
working  off.  Herider,  witness  for  both  par- 
ties, illustrated  with  a  triangle  before  the 
Jury  how  it  cotild  be  done,  and  stated  that  he 
had  actually  stooped  over  in  the  space  at  the 
plant  without  touching  the  shaft.  Herider 
weighed  214  pounds  and  was  6  feet  tall. 
Plaintiff  was  a  man  of  medium  bdght  and  of 
slight  build.  He  must  have  be&a.  an  agile 
man  to  perform  successfully  the  duties  of 
oiler,  which,  the  evideiice  shows,  required  a 
good  deal  of  climbing  and  balancing.  He  liad 
had  several  months'  experience  in  the  per- 
formance of  that  acrobatic  function.  The 
set  screws  were  37  inches  above  the  place 
where  he  stood  and  reached  at  least  to  his 
liips.  The  brace  to  his  right  ranged  from  22 
(to  15  inches  away  ttotn,  and  several  inches 
Jtower  than,  the  set  acrewa.    Standing  ttans 


with  his  left  side  to 'the  shaft,  it  is  evid«it 
that  with  ordinary  care  he  could  stoop  over 
and  pick  up  an  object  lying  under  the  shaft 
without  coming  in  contact  with  it,  and  that 
the  testimony  of  the  witnesses  to  that  effect 
is  not  unreasonahle.  Actual  observatioin  of 
the  life-size  model  produced  in  tliis  court 
confirms  this  view.  Besides,  It  might  occur 
to  a  person  of  ordinary  prudence  ttuit  sUgtit 
contact  with  the  set  screws  revolving  only 
once  in  three  seconds  would  not  necessarily 
be  accompanied  with  great  danger.  So  we 
hold  the  act  of  attempting  to  pick  np  tlie 
wrench,  if  it  was  attempted,  was  not  so  con- 
clusively negligent  as  to  require  a  nonsuit 

Having  disposed  of  the  theoretical  features 
of  the  argument  it  remains  to  examine  the 
actual  facts  as  shown  by  the  evidence.  It 
must  be  remembered  that  contributory  negli- 
gence is  an  affirmative  defense,  and  cannot 
avail  appellant  here  as  a  ground  for  reversal 
unless  the  evidence  shows  affirmatively  some 
act  of  plaintiff  that  puts  his  negligence  as 
the  proximate  cause  of  his  injury  beyond 
question. 

Plaintiff  says  after  finishing  his  repairs  be 
stepped  down  into,  the  space  for  the  purpose 
of  removing  the  crowbar  and  picking  up  the 
wrench.  There  appears  to  be  some  confusion 
in  his  mind,  not  only  as  to  what  part  of  bis 
clothing  caught  first,  but  as  to  how  far  be  bad 
progressed  in  his  intention  to  pick  up  the 
.wrench.  He  says,  after  taking  tbe  crowbar 
out  of  the  peephole,  he  had  it  la  bis  left 
hand,  and  reached  under  with  his  rl^t  hand 
to  get  the  wrench,  which  was  lying  on  top 
of  the  sand  bin,  and  in  doing  bo  his  arm  came 
in  contact  with  the  set  screws.  This  was  said 
in  answer  to  several  questions  on  cross-ex- 
amination, and  in  another  place  be  said  he 
was  mixed  up  as  to  his  position  by  the  cross- 
examination.  On  his  direct  examination  he 
explained  it  thus: 

"Q.  Just  explain  to  the  jury  how  yon  Rot 
caught  there.  A.  I  came  down  on  these  here 
braces,  got  down  in  here  and  taken  my  bar  and 
stood  it  up  in  here  (indicating),  and  intending 
to  turn  around  and  get  my  wrracfa  that  was 
there,  and  my  sleeve  caught  as  I  came  aroond 
with  the  intention  to  get  it  and  pulled  me  to  it. 
*  *  *  Q.  Had  you  put  the  bar  up  at  all? 
A.  I  don't  know  as  I  set  the  bar  dear  np,  bat  I 
reached  for  my  wrendi." 

The  way  It  happened,  as  described  by  Ir- 
vin,  a  witness  for  the  plaintiff  whose  dep- 
osition was  read,  was  this: 

"Q.  Now  then  I  will  ask  ycm.  if  yoa  know, 
on  ttiat  day  whether  or  not  Mr.  Shaw  was  stand- 
ing in  that  space  at  the  time  be  was  injured? 
A  Well,  I  wouldn't  say  he  was  standmg  ia 
there,  because  when  he  jumped  down  his  dothea 
were  caught  on  the  set  screws  of  the  sand  shaft 
When  be  jumped  down  he  caught  there,  be 
didnt  stop  at  all ;  the  sot  acrewa  (m  that  tbalb- 
ing  caught  his  dothes  at  the  time  be  jomped 
down." 

And  further  the  same  witness  said : 
"Q.  What  .position  was  he  in  when  yxn  saw 
him?  A.  He  was  doubled  right  over.  Well.  T 
saw  him  when  he  caught.  I  watched  him  whes 
be  jumped  down  and  when  he  canght  he  grabbed 
irith  botii  hafids  and  doubled  right  over  tiba  has 
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shaft,  and  he  'vrent  round  and  round  with.  th« 
shaft." 

The  Incident  Is  thu  described  by  Reed,  wit- 
ness for  the  defendant,  the  only  other  .witness 
who  claims  to  have  seen  it: 

"Q.  Did  yon  see  Mr.  Sbaw  get  hurt?  A. 
Yes,  sir.  Q.  Just  tell  what  you  saw,  Mr.  Reed, 
about  that.  A.  Well,  I  seen  him  get  down  in 
there  by  that  shaft,  and  those  set  screws  caught 
his  clothes.  Q.  Was  he  stooping  down  in  there 
at  the  time  he  got  hurt?  A.  He  got  down  in 
there,  and  Just  about  the  time  he  got  down  in, 
it  wasn't  very  long  untU  he  got  caught." 

And: 

"Q.  Did  he  j«>  down  with  his  back  to  the 
dust  bin?  A.  He  had  his  back  to  the  north.  Q. 
Then  what  did  he  do?  A.  Well,  it  just  looked 
like  he  stood  there  a  second  or  couple  of  sec- 
onds, and  the  first  thing  I  seen  the  shaft  caught 
bis  clothes  and  commenced  to  twist  his  clothes. 
Q.  You  were  looking  at  him  all  the  time  were 
you  ?  A.  Yes,  sir ;  I  seen  him  when  he  first  got 
caught." 

This  evidence  does  not  show  what  move- 
ment of  his  brongtat  him  in  contact  with  the 
set  screws.  Negligence,  especially  contribu- 
tory negligence  In  cases  of  this  character,  is 
nsnally  not  susceptible  of  direct  proof,  bnt 
Is  a  matter  of  inference  from  the  facts 
shown.  "Negligence  may  be  disputed  when 
the  facts  are  undisputed."  Bainl  v.  Citizens' 
Ry.  Co.,  146  Mo.  loc.  dt.  281,  48  S.  W.  78; 
Hoel  V.  Land  Co.,  173  Mo.  App.  loc.  cit  561, 
158  S.  W.  694.  Contrary  Inferences  may  be 
drawn  from  a  given  state  of  facta  by  reason- 
able minds,  and  In  every  such  case  the  ques- 
tion is  for  the  Jury.  Sambos  v.  Railroad,  134 
Ma  App.  loc.  (At.  4*7,  114  S.  W.  567;  Curtr 
right  r.  Ruehmann,  181  Mo.  App.  lot  dt 
561,  164  8.  W.  701;  Powers  v.  Transit  Co., 
202  Mo.  loc.  cit.  280,  100  S.  W.  656;  Pow«fr 
V.  Railroad  Co.,  244  Mo.  loc  dt  11,  148  S. 
W.  611.  lliough  the  evidence  here  falls  to 
show  any  negligent  •  moveajMit  of  plaintiff 
while  in  the  space  which  brought  him  in  con- 
tact with  the  set  screws,  the  fact  that  he  was 
there.  In  the  position  described  by  the  wit- 
nesses, creates  a  situation  where  reasonable 
minds  might  differ  as  to  his  want  of  Care. 

It  Is  fairly  Inferable  from  the  testimony  of 
Reed  and  Irvln  that  he  was  caught  either  be- 
fore be  removed  the  crowbar  or  while  he  was 
in  the  act  of  removing  It  and  before  he  made 
any  movement  to  pick  up  the  wrench.  It  is 
also  fairly  Inferable  that  the  plaintiff's  own 
hazy  and  uncertain  recollection  regarding  the 
wrench  refers  to  what  he  intended  to  do 
rather  than  to  what  he  actually  did.  If  he 
had  been  stooping  down  to  reach  under  the 
shaft,  which  was  as  high  as  his  hips,  his  con- 
tact with  the  shaft  would  probably  have 
been  In  the  side  or  near  the  shoulder.  The 
above  evidence  of  the  other  two  witnesses  in- 
dicates that  he  was  caught  as  soon  as  he  step- 
ped down  and  while  still  standing  erect.  In 
another  place  one  of  them  said  he  was  caught 
In  the  overalls,  and  the  other  said  he  was 
cavftbt  In  the  clothing  about  the  waist  He 
himself  snid  he  was  fli'st  caught  in  the  sleeve, 
and  Immediately  after  in  the  overalls.  His 
sleeve  very  Ukely  would  be  the  first  ttitaig 


to  catdi  If  he  was  standing  erect  with  his 
side  to  the  shaft  It  la  not  unusual  for  a 
pers<m,  in  attempting  to  recollect  the  clr> 
comstances  of  a  crisis  like  that  throu^ 
which  plaintiff  passed,  not  only  to  forget  the 
exact  sequence  of  occurrences,  but  to  confuse 
purpose  vrith  performance.  Even  if  the  act 
of  picking  up  the  wrench  under  the  circum- 
stances had  been  negligent,  an  unexecuted  in- 
tention to  pick  it  up  would  not  have  been 
of  itself  negligence.  At  any  rate,  under  all 
these  drcumstances,  it  was  certainly  a  ques- 
tion for  the  Jury  to  settle  whether  he  was 
actually  carrying  out  an  intention  to  perform 
some  negUgoit  act  which  drew  him  into  the 
peril  and  the  consequent  injury. 

It  is  claimed  that  whatever  act  brougiit 
plaintiff  in  contact  with  the  set  screws  was 
not  necessary,  that  he  was  not  ordered  to  re> 
move  the  crowbar,  nor  to  get  Into  the  space 
where  he  was  hurt,  and  that  getting  the 
wrench  was  neither  within  the  compass  of  his 
instruction  nor  his  duty. 

The  plaintiff  said  he  was  directed  by  the 
foreman,  before  lie  began  the  repair,  to  get 
down  there  for  the  purpose  of  Inserting  the 
crowbar  in  the  peephole.  If  the  necessities 
of  his  work  required  him  to  stand  there  for 
that  purpose,  it  was  equivalent  to  an  ordet 
t»  do  so ;  for  the  foreman  was  there,  direct- 
bag  how  the  repair  should  be  done  a  great 
part  of  the  time  whUe  it  was  in  progress.  It 
is  true  that  the  defendant's  foreman,  and  one 
or  two  other  witnesses,  denied  that  the  crowt 
biu-  was  used  for  the  purpose  of  hoiding  U9 
the  chain,  but  the  plaintiff  was  corroborated 
by  anotlier  witness  who  testified  that  a  ccow 
bar  was  usually  used  for  the  puipose  plain- 
tiff described.  And  if  it  wece  necessary  tot 
him  to  stand  there  while  Insertlsg  the  crow- 
bar it  would  most  likely  be  equally  necessary 
to  stand  there  wlille  removing  it  The 
wrench .  was  an  incident  to  the  use  of  the 
crowbar,  and  was  as  much  a  part  of  the 
equipment  with  whidi  the  plaintiff  did  his 
work  as  the  erowbar. .  Wi>oa  be  .had  flnlstied 
his  task,  as  a  careful  workman.be  properly 
gathered  up  his  tools,  and  these  tools  Includ- 
ed the  wrench  as  well  «s  the  crowbar. 

It  is  further  daisMd  that  he  could  have 
adopted  a  safe  way  to  reach  the  wrench  in- 
stead of  approaching  it  the  way  he  did. 
There  was  conflicting  evidence  upon  the  quee<- 
tion  as  to  whether  there  was  one  or  more 
safer  ways,  and  that  Issue  was  submitted  to 
the  Jury  in  instructions  which  presented  the 
defendant's  theory.  Ihe-  machinery  could 
have  been  stopped,  it  is  true,  but  since  the 
foreman  did  not  think  the  safety  of  his  men 
required  it  to  be  stopped  while  the  repair  was 
being  made  within  a  few  inches  of  the  set 
screws,  the  workman  could  hardly  be  ex- 
pected to  require  It  while  gathering  up  his 
tools  after  the  work  was  finished. 

In  his  cross-examination  plaintiff  admitted 
that  he  knew  about  the  set  screws  and  the 
danger  of  coming  in  contact  with  them  at  the 
time  be  steppM.  down  Into  .the.  trtengaiar 
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cfpace  for  the  purpose  of  removing  the  crow- 
bar and  recovering  the  wrench,  but  he  gave 
no  thought  to  them.  He  repeated  in  several 
forms  that  he  never  "gave  It  a  thought"  and 
the  thought  of  catching  on  the  set  screws 
"never  ent^ed  my  mind  at  all."  Appellant 
argues  that  this  was  negligence  as  a  matter 
of  law  which  would  preclude  his  recovery. 

Even  If  the  thoughtlessness  of  plaintiff 
was  so  pronounced  as  to  amount  to  negli- 
gence and  utter  disregard  of  care,  still  that 
negligence  would  not  preclude  his  recovery 
nil  less  it  was  the  cause  of  his  mishap.  Con- 
tributory negligence.  In  order  to  preclude  re- 
covery, must  contribute;  that  Is,  there  must 
be  a  necessary  causal  connection  between  the 
negligence  and  the  Injury.  Huss  v.  Bakery 
Co.,  210  Mo.  loc  clt  73,  108  S.  W.  63 ;  King 
V.  RaUroad,  143  Mo.  App.  loc.  dt  297.  298, 
127  S.  W.  400;  Dickson  v.  Omaha  ft  St  Ij. 
Ky.  Co.,  124  Mo.  loc.  clt.  149,  150,  27  S.  W. 
476,  25  L.  R.  A.  320,  46  Am.  St  R^.  429.  It 
Is  always  the  negligent  act  which  Will  pre- 
clude recovery,  and  not  a  state  of  mind.  Pre- 
occupation or  thoughtlessness  is  not.  neces- 
sarily the  cause  of  a  coincident  Injury  in  cir- 
cumstances like  those  under  consideration. 
It  Is  a  matter  of  common  knowledge  that  men 
engrossed  In  thought,  intent  upon  their  work 
or  some  object  in  hand,  may  move  among 
accustomed  perils  without  being  n^ligent 
A  dozen  Illustrations  suggest  themselves 
where  a  person  In  doing  an  accustomed  task 
or  pursuing  an  accustomed  way  or  method 
which  ordinarily  requires  care  follows  the 
safe  course  instinctively,  or  rather  subcon- 
sciously, and  usually  does  not  think  of  the 
danger  nor  of  the  necessity  of  being  careful. 
The  engrossed  or  thoughtless  mind,  of  course, 
should  be  taken  into  consideration  by  the 
jury  in  drawing  an  inference  from  proven 
facts  as  one  element  to  consider,  but  the  neg- 
ligent act  itself  must  be  proven  or  inferred. 

In  this  case  the  plaintiff  might  have  stum- 
bled against  the  set  screws  without  fault,  or 
he  might  have  been  swung  against  them  by 
the  weight  of  the  crowbar  In  a  way  that  he 
could  not  anticipate.  But  suppose,  as  the  de- 
fendant labored  to  prove,  plaintiff  could  not 
have  been  caught  if  he  had  kept  his  mind 
constantly  upon  the  set  screws  and  the  dan- 
ger of  contact  with  them.  That  would  have 
been  the  exercise  of  extraordinary,  not  ordi- 
nary, care  as  applied  to  a  workman  protect- 
ed by  section  7828,  R.  S.  1909.  It  may  be 
conceded,  as  claimed  by  appellant  that  the 
enactment  of  that  section  does  not  relieve 
the  servant  from  the  necessity  of  exercising 
ordinary  care.  Nor  does  It  modify  or  limit 
for  him  the  accepted  definition  in  general 
terms  of  ordinary  care,  but  it  does  moUlfy 
the  description  of  ordinary  care  as  applied  to 
an  employe,  and  draws  anew  the  line  be- 
tween careful  and  negligent  conduct  of  one 
working  about  machinery  which  the  statute 
requires  to  be  guarded.  For  instance,  this 
court  In  the  case  of  Simpson  v.  Iron  Works, 
249  Mo.  loc  dt  889,  196  S.  W.  818,  throng 


Judge  Bond,  indicated  that  Oie  purpose  of 
the  statute  was  to  prevent  such  accidents 
as  are  "likely  to  happen  to  employ^  who  are 
engrossed  in  work  near  such  machines."  The 
opinion  then  quotes  and  approves  the  lan- 
guage used  by  Judge  Woodson,  dissenting, 
in  an  earlier  case,  Husa  v.  Bakery  Co.,  21U 
Mo.  loc.  clt  67,  68,  108  S.  W.  63,  71,  where 
Judge  Woodson  suggests  that  the  Legislature 
in  passing  the  act  had  in  mind  "that  a  serv- 
ant when  in  the  performance  of  his  duties  to 
his  master,  surrounded  by  dangerous  ma- 
chinery, in  motion,  with  his  mind  concentrat- 
ed upon  his  work,  oblivious  to  his  surround- 
ings. Is  liable  to  slip  or  take  a  misstep,"  eta 
Jndge  Sturgis  of  the  Springfield  Court  of 
Appeals  in  the  case  of  Brashears  ▼.  Iron 
Works,  171  Mo.  App.  loc.  clt  514,  515.  137 
S.  W.  360,  In  a  concurring  opinion,  says  that 
the  standard  of  care  which  measures  a  plain- 
tiff's contributory  negligence  does  not  rest  on 
the  same  basis  In  cases  covered  by  the  stat- 
ute as  it  did  before  the  statute  was  enacted. 
And  the  Kansas  Court  of  Appeals  in  the  case 
of  Hughes  v.  Contracting  &  Manufacturing 
Co.,  188  Mo.  Affl).  loc.  clt  557,  176  a  W.  536, 
said  that  the  Legislature  in  passing  this  act 
"recognized  the  fact  that  workmen  of  ordi- 
nary care  and  prudence  at  times  will  be  neg- 
ligent and  not  properly  attentive  to  their  own 
safety,"  and,  moreover,  that  the  statute  was 
enacted  "for  those  who,  becoming  engrossed 
In  their  work,  or  for  some  other  reason  mo- 
mentarily inattentive,  would  fall  into  the 
trap  of  unguarded  death  dealing  forces." 
The  Kansas  City  Court  of  Appeals  in  that 
case,  and  also  the  Springfield  Court  of  Ap- 
peals in  the  case  quoted,  used  language  wbldi 
indicates  that  the  statute  would  fall  to  serve 
the  purpose  for  which  It  was  Intended  if  it 
did  not  protect  careless  workmen  as  well  as 
careful  ones. 

It  is  onl;  necessary  to  add  in  deciding  this 
point  that  It  was  for  the  jury  to  determine, 
among  all  the  conjectural  causes  ot  the  con- 
tact what  waa  the  actual  cause  and  wheth- 
er plaintiff  VHitured  further  than  a  man  of 
ordinary  prudence  would  have  done: 

[3]  III.  Error  is  claimed  In  the  giving  ot 
respondent's  instruction  No.  2,  as  follows : 

"The  court  instructs  the  jnir  that  even 
though  you  may  believe  from  the  evidence  that 
the  plaintiff  knew  the  position  he  was  workinz 
in  at  the  time  he  claims  to  have  been  injarM 
was  not  a  safe  one,  yet  of  itself  this  does  not 
and  should  not  defeat  his  recovery  in  this  case 
unless  such  defective  condition,  if  any,  was  of 
such  a  glaring  character  as  to  threaten  immi- 
nent danger,  even  though  plaintiff  knew  of  the 
dose  proximitv  of  said  set  screws  and  knew 
there  was  danger  in  occupying  such  position." 

The  rule  relating  to  contributory  negligence 
in  such  cases  Is  that  where  the  danger  is 
so  glaring  or  immediately  threatening  that 
no  person  of  ordinary  prudence  would  Incnr 
it  and  reasonable  minds  would  not  differ 
about  It  the  court  should  direct  a  nonsnlL 
If  the  dEinger  Is  such  that  reascmable  mindii 
would  differ  as  to  whether  a  person  of  ordl- 
naiy  i»rudence  would  iacor  It  It  Is  left  t« 
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the  jury  to  detertnlne  tbat  qaeetlon.  The 
jury  might  find  the  danger  snch  that  a  person 
of  ordinary  prudence  would  not  encoonter 
it,  although  far  short  of  that  glaring  char- 
acter which  excludes  the  question  from  their 
consideration. 

The  instruction  here  contains  repetltionB 
and  poorl;  expresses  the  principles  intended 
to  be  stated.  IiUmlnatlng  the  repetitions 
and  reducing  the  Instruction  to  Its  slmi^est 
form,  it  might  read  thus : 

"Unless  the  defective  condition,  if  any,  mak- 
ing the  plaintiff's  position  unsafe  was  of  such 
a  glaring  character  as  to.  threaten  immediate 
danger,  plaintiff's  knowledge  of  the  close  prox- 
imity of  the  set  screws  and  the  danger  in  oc- 
cupying his  position  would  not,  of  itself,  defeat 
his  recovery.'' 

It  will  be  noticed  that  no  fact  is  assumed 
here;  but  the  existence  of  the  dangerous 
condition  and  the  degree  of  the  danger  are 
siibmltted  to  the  Jury  for  determination. 
Three  propositions  are  presented,  or  implied, 
In  this  Instruction: 

First,  plaintiff  knew  the  danger  of  work- 
ing in  dose  proximity  to  the  set  screws. 
(This  Is  hjrpothetical,  but  the  fact  is  tmdls- 
puted.) 

Secondi  such  knowledge  "of  Itself  (that 
is,  standing  alone)  would  not  defeat  his  re- 
coTery. 

Third,  if  the  danger  was  glaring  and  tm- 
inlnently  threatening  such  knowledge  would 
defeat  his  recovery.     (This  is  Implied.) 

It  is  true  the  Jury  is  left  to  determine 
whether  the  danger  is  of  that  threatening 
character,  a  question  which  the  court  should 
first  determine,  but  the  Jury  is  not  author- 
ized to  return  a  verdict  if  it  is  not  of  that 
threatening  character.  On  the  contrary,  they 
are  told  that  bis  knowledge  of  the  danger. 
If  It  is  not  of  that  character,  would  not  "of 
itseir'  defeat  recovery;  that  Is  to  say,  any 
danger  short  of  that  threatening  kind  leaves 
It  open  to  their  consideration  to  find  wheth- 
er there  was  any  other  factor  or  element, 
besides  his  knowledge  of  the  danger,  that 
would  enter  into  the  consideration.  The 
use  of  the  expression  "of  Itself  invites  the 
jury  to  look  out  for  something  else,  to  see 
vFhat  was  in  the  other  instructions.  If  they 
find  in  other  instructions  other  measures  or 
standards  by  which  to  gauge  the  plaintUTs 
conduct,  then  they  must  apply  such  other 
standards.  There  is  no  doubt  that  if,  after 
the  words  "of  itself,"  these  words  had  been 
Added,  "that  is.  If  the. plaintiff  In  aU  his  ac- 
tions was  In  the  exercise  of  such  care  as  a 
person  of  ordinary  prudence  would  exercise," 
the  error,  if  any,  in  the  instruction  would 
toe  cured.  This  Instruction  does  not  author- 
ize a  verdict,  as  do  Instructions  of  a  simi- 
lar character  condemned  by  this  court.  In 
the  case  of  Bradley  T.  Railway  Oo.,  138  Mo. 
loc.  dt  310,  311,  39  S.  W.  763,  the  instruction 
directs  a  verdict  for  plaintiff  unless  the  dan- 
ger Is  "glaring,  Immediate,  and  threatening," 
and  even  so  this  court  calls  attention  to  the 
fact  that  no  inetiruction  for. the.  del^ndiuit 


rctnedies  tbfCt  one.  Tbe  ease  of'  Wilson  v. 
United  Railways  Co.,  181  S.  W.  19,  loc.  dt. 
21,  an  inatrvetlon  somewhat  similar  to  th« 
one  under  eonslderation  here,  was  held  A 
reversible  ei^ror,  but  the  court  noted  that 
there  was  no  instruction  to  cure  it,  and 
pointed  olit  what  expression  in  the  instruc- 
tion itself  might  have  cured  It. 

It  is  a  rule  well  settled  that  all  instructions 
given  must  be  construed  together;  that  omisr 
sions  in  those  given  for  plaintiff  may  be  sup- 
plied by  specific  directions  In  those  given  for 
defendant.  Tranbarger  v.  Railroad,  250  Mo. 
loc.  dt.  68,  69,  166  S.  W.  fi94;  Fendegrass  v. 
Railroad  Co.,  170  Mo.  App.  loc.  dt  585,  162 
S.  W.  712 ;  St  I*,  I.  M.  &  S.  Ry.  Cou  v.  Stew- 
art. 201  Mo.  loa'dt  490,  100  S.  W.  683. 

Defendant's  instruction  XV  is  the  converse 
of  instruction  :No.  2.  It  says  if  plaintiff  knew 
of  the  danger,  and,  "having  such  knowledge, 
he  TOlontarUy  went  down  into  the  place 
where  he  claims  to  have  been  Injured,  and  so 
moved  himself  as  to  come  in  contact  with 
said  revolving  shaft  and  set  screws,"  and 
in  so  doing  he  was  not  In  the  exercise  of  or- 
dinary care,  the  verdict  should  be  for  the 
defendant 

By  other  instructions  the  Jury  were  told 
thtLti  "it  plaintiff  failed  to  use  bis  intelli- 
gence, senses,  and  experience  to  the  extent 
that  an  (mUnarily  prudent  person  would  have 
used  them  under  tbe  circumstances,"  and 
sudt  fallwre  contributed  to  his  injury,  he 
could  not  recover.  The  Jury  were  further 
told  that,  while  plaintiff  knew  of  the  danger 
of  coming  In  contact  with  the  set  screws,  if 
the  Jury  believed  that  In  so  doing  he  was  not 
In  the  exercise  of  ordinary  care,  he  could  not 
recover.  They  were  told  that,  if  he  was  in- 
jured in  getting  down  from  his  place  of  work 
In  a  way  that  was  not  reasonably  safe,  when 
there  was  a  reasonably  safe  way,  and  that 
an  ordinarily  prudent  penon  would  not  have 
chosen  the  way  he  chose,  he  could  not  recover. 
They  were  told  that,  if  he  stooped  down  to 
pick  up  a  tool  or  tools,  and  in  so  bending 
down  he  came  in  contact  with  the  set. screws, 
and  that  a  reasonably  prudent  person  would 
not  have  bent  down  while  In  such  a  space, 
he  could  not  recover. 

These  instructions  suiyply  the  omission 
which  this  court  said  was  lacking  In  the  Wil- 
son Case,  and  supply  It  in  such  detail  as  to 
cover  every  possible  act,  contingency,  or  cir- 
cumstance under  which  the  plaintiff  may 
have  been  hurt;  that  Is,  the  care  he  was 
required  to  exercise  by  these  instructions 
was  the  care  which  a  person  of  ordinary 
prudence  would  exercise  under  similar  cir- 
cumstances, and  the  negligence  which  the 
Jury  were  told  would  defeat  his  recovery  was 
the  absence  of  that  care.  That  rule  applies 
to  all  such  cases,  and  was  defendant's  theory 
of  tbe  negligence  .which  would  preclude  re- 
covery. The  Jury  could  not  from  this  io- 
struction  infer  that  he  might  fall  to  exercise 
ordinary  care  ajid  yet  recover.    They  could 
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not  bave  been  led  to  believe  from  tbls  In- 
struction that  the  only  negUgence  which 
would  defeat  hla  recovery  would  be  Ma  en- 
oonnterlng  that  glaring  danger  about  the 
threatening  character  of  which  reasonable 
minds  would  not  dlfTer. 

[4]  IV.  Appellant  copies  In  the  bill  of  ex- 
ceptions the  closing  argument  of  plalntifTs 
counsel  to  show  how  he  Interpreted  the  sec- 
ond instruction.  All  the  instructions  were 
before  the  jury,  and  If  counsel  attempted  to 
construe  an  instruction  In  a  way  whidi  did 
violence  to  the  meaning  of  the  entire  charge, 
the  defendant  should  have  objected  and  re- 
quested the  court  to  call  him  to  order.  The 
record'  shows  nothing  of  this  kind  was  done 
and  no  ruling  made  or  requested  upon  it. 
Torreyson  v.  United  Railways,  246  Mo.  loc. 
dt.  707,  152  S.  W.  32;  State  v.  PhlUlpa,  233 
Mo.  loc.  clt.  306.  307,  135  S.  W.  4. 

V.  Other  errors  are  claimed,  but  they  are 
not  of  snfiBcient  imiwrtance  to  Justify  extend- 
ed treatment.  The  trial  court  instructed  the 
Jury  quite  liberally  as  requested  by  defend- 
ant Bvery  phase  and  feature  of  the  de- 
fense '  was  submitted  In  instructions  care- 
fully worded  by  defendant,  though  some  of 
them  were  modified  in  unimportant  particu- 
lars by  the  court,  and  they  gave  defendant 
tile  benefit  of  a  finding  upon  Its  theory  of 
every  Issue  of  fact.  There  was  no  error  in 
giving  or  refusing  instructions. 

[6]  VI.  The  verdict  was  large,  but.  In  view 
of  the  extraordinary  suffering  undergone, 
the  expense  Incurred,  and  the  permanent 
diaracter  of  the  injury  to  plaintiff's  legs,  it 
was  not  excessive. 

The  Judgment  Is  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
WHITE,  C,  is  adopted  by  the  court  in  banc 
as  the  opinion  of  said  court 

WALKER  and  WOODSON,  J  J.,  concur. 
BOND,  BLAIR,  and  WILLIAMS,  JJ.,  concur 
in  result  GRAVES,  O.  J.,  and  PARIS,  J., 
dissent. 


TORRBT  V.  HAM>T.     (No.  18687.) 

(Supreme  Court  of  Missouri.     Divisioa  No.  1. 
July  2,  1917.) 

1.  Bbeach  ox  Mabbiaoe  Pbomisk  4=9&— Ao- 

TIONft— BSTOPPBL. 
Where  plaintiff  accepted  $400  from  defend- 
ant, who  had  promised  to  marry  her,  and  who 
had  written  declinlug  to  marry  and  atiting  that 
be  would  give  her  $^X)  if  she  would  release  him, 
plaintiff  was  estopped  to  maintain  an  action 
for  breach  of  marriage  promise. 

[Ed.   Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  §f  16,  16.} 

2.  Tbiai.  4=>160— Dirkotiok  of  Vebdiot. 

Where  the  testimony  given  in  behalf  (rf 
plaintiff  establishes  the  truth  of  the  facts  set 
up  as  new  matter  in  the  answer,  and  these  facts 
are  sofficient  to  preclude  a  recovery  upim  the 
part  of  plaintiff,  it  becomes  the  duty  of  the 


trial  court,  as  a  mirtter  of  law,  to  direct  a  ver- 
dict in  favor  of  defendant 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  {{  341,  381-587,  389.] 

Appeal  from  Olrcolt  Court,  Jasper  Oonnty ; 
Joseph  D.  Perkins,  Judge. 

Action  by  Agnes  Torrey  against  Allen 
Hardy.  Demurrer  to  the  evidence  was  sus- 
tained, and  plaintiff  took  an  inv<^untary  non- 
suit later  filing  her  moti<Mi  to  set  aside  the 
nonsuit  The  motion  waa  ov«rnilQd,  and 
plaintiff  appeals.    Affirmed. 

On  AprU  1,  1914,  plaintiff  filed  In  the  dr- 
cnlt  court  of  Jasper  county,  Mo.,  her  petition 
to  recover  of  defendant  $!>0,000,  as  damages, 
on  account  of  his  alleged  breadi  ot  promise 
to  marry  her.  The  answer  contains  a  gener- 
al denial ;  alleges  that  plaintiff  Is  a  resident 
of  Massachusetts,  and  that  .defendant  is  a 
resident  of  Missouri;  that  plaintiff  Is  the 
niece  of  a  deceased  wife  of  defendant ;  that 
she  commenced  a  correspondence  with  de- 
fendant, which  resulted  in  a  conditional 
agreement  on  his  part  to  marry,  but  no  defi- 
nite time  was  fixed  for  the  marriage;  that 
he  and  plaintiff  had  never  met  and  were  un- 
acquainted with  eadi  other;  that  they  were 
to  meet  and  become  acquainted  before  final 
arrangements  and  a  binding  contract  to  mar- 
ry should  be  entered  Into ;  that  at  said  times 
he  was  old,  infirm,  and  was  In  poor  health; 
that  these  matters  were  to  be  considered  be- 
fore a  marriage  took  place;  that  finally  he 
and  plaintiff  arranged  to  meet  In  St  Lrouis; 
that  at  said  meeting  no  contract  was  entered 
Into;  that  he  and  plaintiff  returned  to  thdr 
respective  homes;  that  about  this  time  de- 
fendant wrote  her  he  was  sick,  In  bad  health, 
and  that  on  account  of  bis  said  condition  it 
would  not  be  proper  for  him  to  enter  into  a 
marriage  contract  with  her;  that  plaintiff 
replied  to  said  communication,  and  finally  the 
matter  resulted  In  an  agreement  by  which 
plaintiff  accepted  $400  from  defendant,  and 
their  contemplated  marriage  was  abandoned; 
that  defendant  paid  her  the  said  sum  of  $400 
In  compliance  with  her  request  and  in  accord- 
ance with  said  understanding ;  that  plaintiff 
received  the  same,  and  since  said  date  has 
kept  said  money,  with  full  knowledge  of  the 
purpose  for  which  it  was  paid.  He  furttier 
alleges  that  plaintiff  had  no  affection  for 
him,  but  was  simply  after  Ills  money;  that 
her  promises  and  correspondence  with  him 
were  for  the  purpose  of  getting  money  from 
him ;  that  he  has  sent  to  plaintiff  sums  of 
money  at  different  times,  amounting  to  se^'er- 
al  hundred  dollars,  in  addition  to  the  $400 
aforesaid.  He  avers  that  sold  conditional 
contract  to  marry  waa  by  corresptwdence  be- 
tween him  and  plaintiff;  that  there  was  no 
other  contract  or  agreement ;  that  said  agn.-e- 
ment  was  vcdd  because  of  the  relatioa  whii.')t 
plaintiff  sustained  to  defendant,  as  above  stt 
forth.  He  alleges  that  after  said  conditional 
contract  to  marry  had  been  entered  into  a» 
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aforesaid,  he  became  side  after  bis  return 
from  St  liOnls ;  that  he  notified  plaintiff  of 
tbe  condition  of  his  health;  that  since  said 
time  his  health  has  been,  and  now  is,  so  poor 
that  he  is  in  no  condition  to  marry,  and  that 
be  communicated  this  fact  to  plaintlfT ;  that 
on  account  of  his  age  and  condition  of  health. 
It  would  be  highly  improper  and  dangerous 
for  him  to  enter  Into  a  marriage  contract 
with  the  plaintiff,  or  any  other  person.  Tbe 
reply  admits  that  plaintiff  is  a  resident  of 
Massachusetts,  and  that  defendant  l9  a  resi- 
dent of  Mlssoorl.  It  admits  that  plaintiff  Is 
a  daughter  of  a  sister  of  defendant's  deceasr 
ed  wife,  and  denies  every  other  allegation  in 
Bald  answer.  The  case  was  tried  before  a 
Jury.  Plaintiff  was  sworn  as  a  witness,  and, 
while  testifying,  identified  certain  letters 
written  to  her  by  defendant,  marked  Exhibits 
A  to  W,  inclusive,  exc^t  Exhibit  I,  which 
was  a  telegram  received  by  plaintiff  from  de- 
fendant, and  Exhibit  O,  whldi  was  a  letter 
written  by  defendant  to  plaintiff's  mother. 
Exhibit  A  was  dated  January  24  1911,  and 
Exhibit  W  dated  December  8,  1911.  The 
remaining  correspondence  bore  different  dates 
between  January  24  and  December  8,  1911. 
Aside  from  the  testimony  relating  to  defend- 
ant's financial  standing,  plaintiff's  testimony 
and  said  letters  constituted  substantially  all 
of  her  evidence.  The  defendant  introduced  no 
evidence,  and  at  the  conclusion  of  plaintiff's 
<:a8e  interposed  a  demurrer  thereto,  which 
was  sustained,  and  plaintiff  took  an  involun- 
tary nonsuit,  with  leave,  etc.  In  due  time 
she  filed  her  motion  to  set  aside  said  nonsuit, 
etc.,  which  was  overruled,  and  tiie  cause  duly 
appealed  by  her  to  this  court. 

McReynolds  &  HaIllbnrt<Hi,  of  Carthage, 
and  Francis  J.  Carney  and  Waldo  C.  Hodg- 
^<»,  both  of  Boston.  Mass.,  for  appellant. 
Gray  &  Oray,  of  Cartilage,  for  respondent. 

RAlLEY,  O.  (after  stating  the  facts  as 
Above).  I.  Did  the  trial  court  c<»imlt  error 
In  nonsuiting  plaintiff  on  the  f&cts,  as  shown 
tqr  the  record?  Appellant  was  82  years  of 
age  at  the  time  of  trial  in  June,  1814 ;  lived 
at  Iiynn,  Masa,  and  was  engaged  In  the 
millinery  business  at  tbat  place.  Defendant 
lived  at  Webb  City,  Mo.,  and  was  a  man  of 
large  means.  In  his  letters  to  plaintiff,  he 
states  his  age  as  70  years,  and  plaintiff's  as 
29  years.  It  is  conceded  that  plaintiff  Is  tbe 
niece  of  respondent's  deceased  wife.  In  de- 
fendant's letter  to  plaintiff,  of  date,  March 
13,  1911,  wbldi  she  offered  in  evidence.  It  is 
said: 

"There  is  one  thing  dear  tbat  I  want  to  say 
or  suggest  to  you  and  that  is  this,  I  would  want 
to  respect  the  death  of  my  dear  wife  and  the 
children  and  not  get  married  until  one  year  after 
she  lias  bin  buried.  If  yon  recollect,  she  died 
last  November  and  I  would  like  to  wait  for  one 
year  before  we  get  married." 

The  evidence  shows  tbat  plaintiff  com- 
menced corresiwnding  with  defendant  in  Jan- 
nary,  1911,  and  received  from  him,  at  differ- 
ent times,  the  total  aum  of  |650,  aside  from 


the  $400  whldi  be  paid  her  vgon  settlement 
.They  never  saw  each  other  until  they  met  by 
appointment  in  St  Louis,  Mo.,  in  September, 
1911.  Defendant  had  children  by  his  deceas- 
ed wife,  and  he  was  very  solicitous  about 
their  welfare.  He  was  fond  of  them,  and 
they  were  strongly  opposed  to  his  marrying 
plaintiff,  because  of  his  age,  his  health,  and 
their  close  relationship  to  her.  The  condi- 
tion of  his  health,  his  age,  and  these  children 
were  the  stumbling  blocks  In  the  way  of  his 
marriage  to  appellant  His  letters  to  plain- 
tiff, which  were  introduced  In  evidence  by 
her.  Indicate  tbat  the  above  matters  were  in 
the  way.  Defendant's  letter  to  plaintiff,  of 
date  May  1,  1911,  among  other  tilings,  con- 
tains tbe  following: 

"I  don't  think  it  would  have  been  rite  under 
tbe  circumstances  for  you  and  your  mother  to 
have  come  out  here  at  present  tune.  The  chil- 
dren is  very  much  opposed  to  our  marring,  as 
they  say  it  is  awful  to  think  about  as  you  are 
their  first  cosin  and  their  mother  would  rise  out 
of  her  grave,  if  we  should  mary.  I  was  in 
hopes  they  would  become  reconciled  and  maby 
they  will  yet  Our  best  plan  is  to  be  a  little 
qniet  and  maby  things  wfl  smooth  over  in  a  little 
while." 

Other  letters  were  Introduced  by  plaintiff 
from  defendant  to  her.  In  which  he  frequent- 
ly mentions  his  poor  health,  and  his  desire 
not  to  break  with  his  children,  as  reasons  for 
postponing  the  marriage.  Finally,  on  Au- 
gust 16,  1911,  defendant  wrote  plaintiff  as 
follows: 

*  "Webb  City,  Mo.  S-15-11. 

"Dear  Agnes:  Tour  letters  received  and  con- 
tents noted.  You  say  in  your  last  letter  that 
it  I  wil  send  you  a  littel  money  that  you  -wil 
meat  me  somewhere  to  talk  over  our  busnns 
rite  now  Aenes  It  will  suit  me  very  wel  as  I 
don't  feel  abel  to  go  so  far  at  this  time.  So  If 
you  wil  let  me  know  when  you  wil  come  I  wil 
send  you  some  money  to  come  on. 

"I  can  make  St.  Louis  comparatively  easy  as 
I  can  go  there  in  ten  hours  ride.  We  could  meat 
at  the  Terminal  Hotel  right  at  the  Station  west 
end  of  Station  is  the  Hotell  good  aeomodation 
&  then  we  can  meat  and  talk  over  our  busines 
together  and  get  acquainted.  I  wil  send  draft 
for  $50.00  in  this  letter  &  that  win  bring  you 
to  St.  Louis.  As  ever  year  uncle  Allen. 

He  sent  plaintiff  $60  to  pay  her  expenses, 
and  they  met  by  appointment  at  the  Terminal 
Hotel,  St  Louis,  Mo.,  on  Sunday  morning, 
September  30,  1911.  In  Uils  interview,  plain- 
tiff told  defendant  she  had  come  to  marry 
blm.  He  insisted  on  waiting  until  she  could 
go  to  Webb  City  and  see  tbe  children.  She 
told  him  It  was  no  oae.  as  she  knew  tbe 
children  objected  to  their  marriage.  She 
then  told  him  if  he  would  marry  her  at  that 
time,  she  would  go  out  and  get  aeg^nalnted 
with  the  children.  He  told  her  they  had 
better  wait  awhile.  After  going  to  the  thea- 
ter and  other  places  tbey  returned  to  tbe 
Terminal  Hotel,  and  talk  of  marriage  was 
again  resumed.  She  Insisted  upon  their  l>e- 
ing  married  at  that  time,  and  he  insisted  up- 
on a  postponement  on  account  of  the  chil- 
dren. She  testified,  that  "he  said  he  wouldn't 
marry  me  on  account  of  the  children."  The 
substance  of  tbe  Interview   resulted  la  a 
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Tefusal  upon  Ms  part  to  marry  her  at  that 
time,  on  account  of  his  children,  and  because 
he  wanted  a  church  wedding,  which  would  re- 
quire three  weeks'  notice  under  the  rules  of 
the  Catholic  Church.  He  asked  for  a  post- 
ponement, and  said  he  would  come  to  Boston 
and  marry  her,  If  she  would  go  home  with 
blm.  She  finally  told  him.  If  he  was  going 
to  marry  her  he  would  do  It  at  that  time. 
The  upshot  of  this  interview  was  that  be 
then  refused  to  marry  her  for  the  reasons 
aforesaid,  and  she  returned  home  the  next 
morning.  Plaintiff  says  that  after  she  re- 
turned home,  she  wrote  defendant,  and  he 
answered  her  letter.  She  was  not  satlsJBed 
with  his  answer,  and  wrote  him: 

"Tou  took  me  away  from  everything  I  had, 
and  promised  to  marry  me,  and  dian't  do  it,  and 
I  want  to  know  what  you  are  going  to  do.  I 
trant  you  to  put  me  where  you  took  me  from." 

She  testified,  In  req;>ect  to  defendant's  an- 
swer, as  follows: 

"So  he  wrote  me  that  letter  and  tried  to  buy 
me  off  for  $400.00." 

On  October  10,  1911,  defendant  wrote  her 
as  follows: 

"Agnes  we  wil  have  to  abandon  the  ide  of  get- 
ing  marrid  on  covmt  of  age  helth  and  discontent 
of  home." 

On  November  12,  1911,  defendant  acknowl- 
edged the  receipt  of  a  letter  from  plaintiff, 
and,  after  stating  that  he  always  supposed 
their  agreement  to  marry  depended  upon  the 
conditions  heretofore  mentioned,  he  said: 

"Now  Agnea  if  you  wil  send  my  letters  and 
letter  canceling  our  engagement  I  wil  send  y.ou 
by  5th  Dec.  $400.00  to  help  you  to  start  your 
busnus  again  if  we  can  be  friends  again  but  if 
not  I  can  do  nothing  more  I  have  neaver  bin 
little  with  you  and  don't  intend  to  in  the  fu- 
ture and  don't  think  you  mean  me  any  injury 
at  least  I  hope  so. 

.  "With  my  best  wishes  for  you  and  your 
mother  I  am  as  ever  your  friend  if  nouing 
more." 

Upon  receipt  of  this  letter,  plaintiff  atnyn 
jjhe  wrote  defendant  as  follows: 
,  "If  you  will  send  me  the  $400.00  T  will  try  to 
start  my  business  again,  but  $400.00  is  compar- 
atively nothing  in  the  millinery  business,  I  can- 
not s«ad  you  your  letters  because  I  haven't  got 
them." 

She  said,  she  thus  wrote  him: 

"Because  I  thonght  I  would  see  how  fair  be 
would  be  to  me  before  I  sent  the  letters.  And 
I  said  I  would  try  that  is  the  best  I  can  do.  I 
didn't  say  I  would  cancel  the  engagement  or 
anything  of  that  kind." 

The  last  part  of  this  testimony  was  ex- 
cluded hy  the  court  On  December  8,  1911, 
defendant  wrote  plaintiff,  after  acknowledg- 
ing the  receipt  of  her  registered  letter,  as 
follows : 

"Yon  should  conrider  me  in  this  matter  as  I 
am  doing  all  I  can  and  while  1  have  no  strings 
tied  to  me  I  must  have  the  friendship  of  my 
children.  Inclosed  find  $400.00  site  draft  it  is 
payabel  on  site  after  you  are  recognized  at 
Bank." 

So  far  as  It  appears  from  the  record;  the 
correspondence  between  plaintiff  and  defend- 
ant ceased  In  December,  1911,  and  nothing 
further  occurred  between  them  nntll  the  com- 


mencement of  this  suit  on  April  1,  1914. 
None  of  the  letters  written  by  plaintiff  to  de- 
fendant were  offered  In  evidence,  nor  was 
respondent  notified  to  produce  any  of  them  at 
the  trial.  No  objection  was  made '  to  plain- 
tiff giving  her  remembrance  as  to  what  said 
letters  contained. 

Prior  to  the  12th  day  of  Norember,  1911, 
defendant  had  notified  plaintiff  in  plain  un- 
equivocal language  that  he  would  not  many 
her.  She  had  already  received  from  him 
up  to  that  date,  $650,  and  there  Is  nothing  hi 
the  record  to  indicate  that  he  was  indebted  to 
her  In  any  sum.  While  matters  thus  stood, 
she  pointed  out  to  defendant  her  constrnc- 
tlon  of  his  alleged  mistreatment  of  her,  and 
demanded  to  know  what  he  proposed  to  do. 
He  replied,  on  November  12,  1911,  that  if  she 
would  send  his  letters,  "and  letter  canceling 
our  engagement,"  he  would  send  her  $400. 
She  wrote  for  the  money,  deceived  him  as  to 
his  letters,  did  not  mention  the  cancellation 
of  their  agreement,  received  from  defendant 
the  $400,  waited  more  than  two  years  before 
commencing  this  action,  and  never  at  any 
time  offered  to  return  the  $400  aforesaid. 

[1]  We  are  decidedly  of  the  opinion  that 
the  acts  and  conduct  of  plaintiff  constltnted 
an  Implied  contract  to  cancel  whatever  agrefr 
ment  had  been  made  between  herself  and  de- 
fendant, in  respect  to  their  marriage,  and 
to  waive  any  additional  dalm  for  compen- 
sation or  damage,  on  account  of  the  alleeed 
breach  of  said  marriage  agreement.  Having 
accepted  and  retained  the  $400  paid  by  de- 
fendant under  the  above  circumstances,  the 
plaintiff,  under  the  authorities  in  this  state, 
as  well  1^  upon  the  plainest  principles  <rf 
Justice,  la  est(^)ped  frocn  maintaining  this 
action.  Wood  v.  Trust  Co.,  265  Mo.  loc  dt 
626,  628,  178  S.  W.  201,  and  cases  cited; 
Tower  V.  Oompton  HIU  Improvement  Co., 
192  Mo.  loc.  Clt  393,  394,  91  S.  W.  104 ;  Fox 
T.  Windes,  127  Mo.  loc.  ctt.  611,  30  8.  W. 
323,  48  Am.  St.  Rep.  648,  and  following; 
McFarland  r.  Railway  Ca,  125  Mo.  253,  28 
S.  W.  590;  Beavers  v.  Bank,  177  Mo.  App. 
loc.  clt  105,  106, 163  S.  W.  528.  The  ftict  that 
plaintiff  deceived  defendant  in  reitard  to 
his  letters  and  refrained  from  saying  any- 
thing abont  canceling  the  marriage  agree- 
ment, when  asking  d^endant  to  smd  her  the 
$400,  does  not  help  her  case.  He  was  pro- 
posing to  buy  his  peace  for  $400,  and  be  re- 
lieved from  an  nnfortnnate  predicament  D«- 
fendanfs  proposition  fOr  settlonent  was 
clear,  concise,  nnamblgnoos,  and  easily  un- 
derstood. He  was  not  indebted  to  plaintiS 
in  the  sum  of  $400,  or  any  other  amoimt 
She  wrote  ^or  the  money,  and  did  not  inti- 
mate to  defendant  that  she  was  asking  it  up- 
on any  other  terms  than  those  mentioned  bj 
him  in  his  offer  of  settlement  The  trial 
court,  upon, the  record  before  ns,  was  fully 
Justified  in  directing  a  verdict  for  defendant 

[II  11.' It  is  asserted  In  appellant's  brirf 
that  the  courts  rarely.  If  ever,  direct  a  ret- 
diet  as  a  matter  of  law,  xrbta  an  afflrniatlv« 
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defense  is  pleaded.  Beardless  of  tlie  nileb 
of  procetlure  In  other  Jurisdictions  where  the 
above  prlndides  of  law  are  recognized,  the 
practice  Is  well  settled  In  this  state  that 
where  the  testimony  given  In  behalf  of  plain- 
tiff establishes  the  truth  of  the  facts  set 
up  aa  new  matter  In  the  answer,  and  these 
facts  are  sufficient  to  preclude  a  recovery 
upon  the  part  of  plalntifl,  it  becomes  the 
duty  of  the  trial  court,  as  a  matter  of  law,  to 
direct  a  verdict  in  favor  of  defendant  Pow- 
ell V.  Railway  Co.,  76  Mo.  loc.  cit  83 ;  Hud- 
son V.  Railway  C!o.,  101  Mo.  14,  14  S.  W.  15 ; 
Mateer  v.  Railway  Co.,  106  Mo.  320,  16  S.  W. 
838;  McFarland  v.  Railway  Co.,  12S  Mo.  264, 
28  S.  W.  590 ;  Homuth  v.  Street  Ry.  Oo.,  129 
Mo.  629,  31  8.  W.  90S;  Sissel  v.  Railroad, 
214  Mo.  515,  113  S.  W.  1104,  16  Ann.  Oas. 
429;  Degonla  v.  Railroad,  224  Mo.  564, 
123  8.  W.  807;  Van  Dyke  v.  Railroad,  230 
Mo.  26»,  130  8.  W.  1 ;  OoUett  v.  Kuhlman, 
243  Mo.  585,  147  S.  W.  965;  Burge  v.  Rail- 
road, 244  Mo.  76,  148  S.  W.  925;  Reeves  v. 
Railroad,  251  Mo.  169,  158  S.  W.  2;  Rolll- 
son  y.  Railroad,  262  Mo.  525,  160  S.  W.  994; 
Keele  v.  Railroad,  258  Mo.  62, 167  S.  W.  483; 
Vandeventer  v.  Railway  Co.  177  8.  W.  loc. 
dt.  839,  end  cases  cited. 

The  rules  of  law  announced  in  the  fore- 
going and  other  cases  in  this  state,  in  re- 
spect to  above  matter,  are  no  Icmger  open  to 
controvert. 

III.  The  action  of  the  trial  court  In  di- 
recting a  nonsuit  herein  Is  fully  sustained 
by  both  the  law  and  the  facts  of  the  case; 
The  Judgment  below  is  accordingly  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  is  hereby  adopted  as  the  opinion 
of  the  conrt  All  concur.  BOND,  J.,  In  the 
result. 


STATE  ex  rd>  PEET  et  al.  ▼.  ELLISON  et  aL 
(No.  20073.) 

(Sapreme  Court  of  Missouri,  IMvision  No.  1. 

July  2,  1917.    Motion  for  Rehearing 

Overmled  July  14.  1917.) 

1.  Appeai.  and  Ekbos  «=>628(1)  —  Reoobd  — 
Motion  roa  Nxw  Xsialt— Bnx  or  Exokf- 

TION8. 

Under  Rev.  St  1909,  {  2083,  making  it  un- 
necessary In  order  to  review  any  action  of  the 
trial  conrt  tliat  any  motion,  etc.,  be  copied  Into 
the  bill  of  ezeeptioas  provided  the  bill  contain  a 
direction  to  copy  the  same,  and  it  ia  copied  into 
the  record  and  sent  up,  matters  raised  by  motion 
for  new  trial  cannot  be  considered  on  appeal 
-where  such  motion  Is  not  copied  into  the  blU  of 
exceptions,  and  there  is  no  direction  to  the  clerk 
to  copy  it  in  the  record,  although  the  motion  is 
set  oat  in  full  in  the  record  proper. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2384,  2385,  2387.] 

2.  Appkal  and  Ebbob  «=>590  —  Rboobo  — 
Amendment— TiMi!  fob  Akendment. 

An  amended  abstract  cannot  be  filed  when 
the  case  is  called  for  argument  several  days 
after  appellees  have  made  the  point  of  insuffi- 


ciency against  the  abottiict  and  briefed  the  ease 
as  it  stood  witbont  a  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2611-2616.] 

8.  Appeal  and  Erbob  <©=685  —  Ebvikw  — 
Scope— Mattebs  Not  in  Recobd. 
Contention  that  relators  were  deprived  of 
their  constitutional  right  to  a  jury  trial  was 
eliminated  when  the  cose  was  reached  for  trial 
in  the  Court  of  Appeals  because  there  was  noth- 
ing before  that  court  but  the  record  proper, 
and  no  question  of  the  kind  appeared  in  the  peti- 
tiona,  answers,  replies,  or  decree. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2802.] 

4.  Cobfobations  «=>629— Suit  in  Equity  — 
Dissolution  of  Cqbpobation— Action  fob 
Accounting. 

On  dissolution  of  a  corporation  a  suit  by 
directors  and  stockholders  for  accounting 
against  other  directors  who  were  directed  as 
trustees  to  convert  the  corporation  property  into 
cash  to  pay  such  creditors  and  divide  the  re- 
mainder among  the  stockholders  and  asking  an 
injunction  was  a  suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  2478-2481.] 

5.  Pleading  €=38(1)  —  Defxots— IdcOAi,  Con- 
clusions. 

A  petition  does  not  fail  to  state  a  good 
cause  of  action  simply  because  it  may  contain 
some  averments  couched  in  the  form  of  legal 
conclusions. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  if  12,  25,  28.] 

6.  Pleading  ®=»34(1)— Instbuction  —  Suffi- 
ciency. 

In  determining  the  sufficiency  of  a  petition, 
it  must  be  construed  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  66,  67,  71.] 

Original  certiorari  proceedings  by  the 
State,  on  the  relation  of  William  Peet  and 
others,  against  James  Ellison  and  others  to 
review  a  decision  of  the  Kansas  City  Court 
of  Appeals  (190b  S.  W.  88)  affirming  a  Judg- 
ment of  the  trial  court  against  relator.  Pre- 
liminary writ  quashed. 

On  January  23,  1914,  Andrew  Wank  and 
Jacob  Gelger  filed  In  the  drcnlt  conrt  of  Bu- 
chanan county.  Mo.,  their  petltloa  against 
Wm.  Feet,  G.  C.  Oonrtnefy,  T.  J.  Cougfalin, 
John  B.  Dtrtman,  and  Bartlett  Trnst  Com- 
pany, a  corporation,  aa  defendants.  The 
trust  company  was  mer^  a  depository  of 
the  moneys  Involved,  with  no  actual  Interest 
in  the  case.  Plaintiffs  claim  to  be  creditors 
as  well  as  atockholdsrs  of  the  dissolved  cor^ 
poratlon,  Britlsh-Ameilcan  Portland  Cement 
(jompany,  and  allege  that  defendants  Peet, 
Courtney,  and  Coughlln  had  In  their  posses- 
sion funds  of  said  dissolved  corporation,  had 
improperly  and  unlawfully  paid  out  moneys 
belonging  to  said  dissolved  corporation,  and 
sought  to  impress  the  funds  and  have  them 
applied  in  payment  of  the  amounts  owing 
said  plaintiffs,  to  wit,  $500  each,  with  Inter- 
est thereon.  They  also  asked  for  an  injunc- 
tion to  pirevent  defendants  from  paying  out 
or  appropriating  said  moneys,  for  an  ac- 
counting, and  for  the  appointment  of  a  re- 
ceiver. 
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It  was  aOeged  that  Dolman  had  been  paid 
certain  moneys  as  counsel  fees  by  the  other 
defendants,  and  an  accounting  of  said  money 
was  demanded.  Defendant  Dolman  filed  a 
cross-bin  setting  up  bis  employment  as  attor- 
ney for  the  defunct  corporation,  and  for  the 
other  defendants  in  administering  its  affairs. 
He  admitted  the  receipt  of  certain  sums  of 
money  paid  him  as  attorney's  fees  for  said 
services,  offered  to  make  an  accounting 
thereof,  and  asked  for  a  reasonable  allow- 
ance for  his  services  to  be  paid  out  of  the 
funds  belonging  to  said  defunct  corporation 
in  the  hands  of  the  other  defendants. 

Plaintiffs  applied  for  a  referee.  The  court 
of  its  own  motion  appointed  B.  M.  Swartz, 
Esq.,  as  referee.  The  latter  heard  the  evi- 
dence and  made  his  report  as  to  the  facts. 
The  trial  court  modified  the  findings  of  tUe 
referee,  and  made  spedflc  findings  of  its 
own,  etc.  The  referee  found  that  plaintiffs 
were  entitled  to  $600  each,  and  defendant 
Dolman  $1,870.08  in  addition  to  what  he  had 
already  received,  as  creditors  of  said  corpo- 
ration, and  that  all  other  creditors  had  been 
paid.  The  trial  court  adopted  this  finding, 
and  entered  its  Judgment  accordingly.  The 
defendants  Peet,  Courtney,  and  Coughlln  ap- 
pealed to  the  Kansas  City  Court  of  Appeals, 
and  on  November  27, 1916,  the  latter  affirmed 
the  Judgment  of  the  trial  court. 

The  opinion  of  the  Kansas  City  Court  of 
Appeals  was  written  by  Judge  Ellison,  con- 
curred in  by  all  the  members  of  said  court, 
and  will  be  found  reported  at  pages  88  and 
following  of  190  SoDthwestem  Reporter. 

After  said  opinion  was  handed  down,  de- 
fendants Peet,  Courtney,  and  Coughlin  iaied 
a  motion  for  rehearing,  which  was  denied; 
a  motion  to  transfer  the  case  to  this  court, 
which  was  overruled;  a  petition  in  this 
court  for  a  writ  of  mandanjus  against  the 
Judges  of  said  Court  of  Appeals,  which  was 
denied;  and,  finally,  a  petition  for  a  prelimi- 
nary writ  of  certiorari,  which  was  granted. 

The  case  is  now  pending  in  this  court  on 
the  record  returned  by  the  respondents  as 
Judges  of  said  Court  of  Appeals.  The  opin- 
ion and  Judgment  of  the  Court  of  Appeals  Is 
assailed  upon  various  grounds  by  relators, 
and  sacb  questions  as  we  deem  necessary 
and  important  will  be  considered  in  the 
opinion. 

William  Q.  Holt,  of  Kansas  City,  and  D.  C. 
Oabbert,  of  St  Joseph,  for  relators.  Culver  & 
Pbiilip,  of  St  Joseph,  for  respondent  Dol- 
man. W.  B.  Norrls,  of  8t  Joseph,  for  re- 
spondents Andrew  Wank  and  Jacob  Oelger. 

RAIT^BT,  C.  (after  stating  the  facts  as 
above).  Numerous  questions  are  raised  and 
discussed  in  relator's  briefs,  which  cannot  be 
considered  by  this  court  lii  passing  upon  a 
Writ  of  certiorari. 

ni  i.  It  Is  contended  that  the  actlMi  of  the 
Kansas  City  Court  of  Appeals  In  disposing 
of  th«  cause  npoa  the  record  proper  bvforo 


it,  and  in  refusing  to  examine  tlie' evidence 
adduced  at  the  trial  in  the  circuit  court,  is  in 
conflict  with  the  rulings  of  this  court  in  the 
following  cases :  McDonald  &  Co.  v.  Hoover, 
142  Mo.  484,  44  S.  W.  334;  Martin  t.  CasOe, 
182  Mo.  216,  81  S.  W.  426;  Harding  v.  BedoU. 
202  Mo.  62S,  100  S.  W.  638;  Mahaffey  v. 
Cemetery  Ass'n,  2tSB  Mo.  136,  161  S.  W.  701; 
Municipal  Securities  Corp.  v.  Kansas  City, 
265  Mo.  252,  177  S.  W.  856;  "Wolt  v.  Harris. 
267  Mo.  406,  184  S.  W.  1139;  Wlmpey  v. 
Ledford,  177  S.  W.  302. 

In  the  original  case  of  Wank  et  aL  v.  Pe«t 
et  al.,  190  8.  W.  loc.  dt  89,  Judge  EUison, 
speaking  for  the  Oourt  of  Appeals  opon  this 
subject,  said: 

"Plaintiffs  insist  that  so  alleged  error  gave 
what  may  appear  in  the  record  proper- can  b« 
urged  in  this  court,  for  the  reason  that  no  mo- 
tion for  new  trial  is  preserved  in  the  bUl  of  ex- 
ceptions. What  appears  to  be  a  motion  for  new 
trial  is  set  out  in  the  record  proper,  but  that 
is  no  place  for  its  preservation.  That  is  a  prop- 
er and  necessary  place  for  it  to  appear  that  a 
motion  for  new  trial  was  filed  ana  overruled, 
but  the  motion  itself  should  appear  in  the  bill  of 
exceptions  with  the  exception  taken  to  its  being 
overruled.  By  the  terms  of  the  statute  (sectioB 
2083,  R.  S.  1900)  it  is  necessary  to  copjr  th« 
motion  in  the  bill  before  it  is  signed  by  the  judge, 
unless  it  contains  directions  to  the  clerk  to  copy, 
in  which  case  it  will  I>e  sufficient  if  the  motion 
'is  copied  into  the  record  sent  up  to  the  appel- 
late court'  In  this  case  the  motion  for  new 
trial  ia  not  copied  into  the  bill  of  exceptioni, 
nor  does  the  bill  contain  directions  to  copy  it 
The  onbr  tiling  appearing  In  the  bill  is  tnat  a 
motion  (or  new  trial  was  med  and  overruled  aod 
exception  taken,  and  that  'said  motion  for  new 
trial  is  set  fortii  in  full  on  page  89  to  106  at 
this  abstract;    hence  is  here  omitted.'     Those 

gages  are  pages  of  the  record  proper,  and  there 
I  found  at  that  place  a  copy  of  what  purports 
to  be  a  bill  of  exceptions.  It  has  been  many 
times  decided  that  that  mode  of  preserving  a 
motion  for  new  trial  will  not  be  allowed." 

The  Court  of  Appeals  in  supimrt  of  Its 
ruling  cited  the  following  cases:  State  v. 
Revely,  146  Ma  660,  662,  47  S.  W.  787 ;  Blan- 
chard  v.  Dorman,  236  Mo.  416,  439,  139  S.  W. 
305;  State  ex  r«l.  v.  Board  <^  Health.  266 
Mo.  242,  2eZ,  264,  180  8.  W.  538;  Pngsley  v. 
Ozark  Cooperage  Oo.,  164  Mo.  App.  387,  133 
8.  W.  850 ;  State  ex  rel.  Waggoner  v.  Lelchtr 
man,  146  Mo.  App.  296,  180  S.  W.  94. 

The  relators  have  filed  in  this  court  a  copy 
of  the  abstract  of  record  filed  In  the  Kansas 
City  Court  of  Appeals,  and  even  If  It  were 
proper  to  examine  same  in  passing  npon  the 
case,  we  would  find  upon  page  687  that  the 
Court  of  Appeals  is  fully  corroborated  In  re- 
spect to  what  it  contains. 

We  wm  consider:  (1)  Whether  the  oondn- 
slon  reached  by  the  Court  of  Appeals  is  in 
conflict  with  the  above  cases  relied  on  by 
relators;  (2)  whether  the  cases  relied  on  by 
the  Court  of  Appeals  are  In  conflict  with 
thos*  cited  by  relators;  and  (3)  whether  the 
rulings  of  the  Court  of  Appeals  Is  in  accord 
with  the  last  controlling  decisiiMi  or  dedsioos 
of  this  court 

(a)  McDonald  T.  Hoover,  142  Mol  484. 44  S. 
W.  334,  dted  by  relators,  does  not  vr&i  d]»- 
cusa.tb^.  guestloa  involved^  mocb  less  dedds 
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the  same.  In  Martin  ▼.  Castl«,  182  Mo.  21S, 
81  S.  W.  426,  the  qnestloA  now  before  us  was 
neither  considered  nor  aetennl»ed.  Our  rul- 
ings In  Harding  v.  BedoU,  202  Mo.  625,  100 
S.  W.  638,  do  not  support  the  contention  ot 
relator,  but  are  In  line  with  the  conclusion 
i«ached  by  the  Court  of  Appeals.  In  Mahaf- 
fey  V.  CJemetery  Ass'n,  268  Mo.  186, 161  S.  W. 
701,  the  question  now  before  us  was  not  in 
the  case,  and  was  not  considered  by  this 
court.  In  Mun.  Securities  Corp.  v.  Kansas 
City,  266  Mo.  loc.  (At.  264,  177  S.  W.  868, 
Judge  Faris  says: 

"The  bill  of  exceptions,  as  the  record  shows 
it,  contains  the  motion  for  a  new  trial  In  full,  as 
a^  exceptions  to  the  action  of  the  trial  court  in 
overruling  it." 

This  case  does  not  support  relator's  con- 
tention In  any  particular.  In  Wlmpey  v.  Led- 
ford,  177  8.  W.  302,  the  question  now  under 
consideration  was  not  even  mentioned.  In 
Wolf  V.  Harris,  267  Mo.  406,  184  8.  W.  1139, 
the  question  before  us  was  not  in  the  case, 
nor  even  discussed.  None  of  the  cases  cited 
by  relators  support  their  contention. 

(b)  All  of  the  cases  dted  by  the  Court  of 
Appeals  in  relation  to  above  matter  are  di- 
rectly in  point  and  fully  sustain  the  conclu- 
sion reached  by  said  court. 

(c)  In  the  recent  case  of  State  ex  inf.  ▼. 
Morgan,  268  Mo.  loc.  dt.  270-271,  187  S.  W. 
56,  in  disposing  of  this  subject,  we  said: 

"Appellant  in  his  abstract  of  record,  where 
matters  of  exception  are  relied  on,  must  show 
by,  the  record  proper  that  his  motion  for  a  new 
trial  was  filed  witbiii  the  time  reared  by  law. 
He  complied  with  this  requirement,  as  shown 
by  the  record.  He  is  likewise  required  in  his 
abstract  of  record  to  set  out,  as  a  part  of  the 
bill  of  exceptions,  the  motion  for  a  new  trial, 
or  by  appropriate  language  call  for  same  therein. 

"In  the  case  at  bar  the  aUeged  bill  of  excep- 
tions does  not  contain  any  motion  for  a  new 
trial,  nor  is  there  any  call  therein  for  said  mo- 
tion. Hence,  under  the  repeated  rulings  of  this 
court,  we  can  only  consider  the  record  proper. 
[Haggerty  v.  Ruth,  259  Mo.  loc.  cit.  2^  228, 
168  S.  W.  587 ;  City  of  St.  Louis  v.  Toung,  248 
Mo.  lot  cit.  347,  84i8,  154  S.  W.  87 ;  Realty  Co, 
V.  Brewing  Co.,  247  Mo.  loc.  cit.  31,  32,  162  S. 
W.  31 ;  Blancbard  v.  Dorman,  236  Mo.  loc  cit 
438-439,  139  S.  W.  395;  City  of  St.  Louis  v. 
Hennlng,  235  Mo.  loc.  cit.  51,  138  S.  W.  11; 
Beuler  v.  James,  227  Mo.  loc.  cit.  387,  126  S.  W. 
1007:  Hays  v.  Foos,  223  Mo.  loc.  cit.  423,  424, 
122  S.  W.  1088;  State  ex  rel.  v.  Adlcins,  221  Mo. 
loc.  cit  120,  119  S.  W.  1091;  Groves  v.  Terry, 
219  Mo.  loc.  cit.  597,  598,  117  S.  W.  1167;  GU- 
christ  V.  Biyant,  213  Mo.  loc.  cit.  443,  111  S. 
W.  1128;  Reed  t.  Colp,  213  Mo.  677,  112  S. 
W.  255;  StarJi  v.  Zehnder,  204  Mo.  442,  102 
S.  W.  992;  Harding  v.  BedoU,  202  Mo.  625, 
100  S.  W.  638;  State  v.  Ruck,  194  Mo.  416, 
02  S.  W.  706,  5  Ann.  Gas.  976 ;  State  v.  Revely, 
146  Mo.  660,  47  S.  W.  787 ;  State  ▼.  HaodUy, 
144  Mo.  118,  45  S.  W.  1088 ;  State  v.  Wray. 
124  Mo.  542,  27  S.  W.  1100;  State  v.  Griffin,  98 
Mo.  loc.  cit  674,  12  S.  W.  358,  and  cases  cited.] 

"There  are  numerons  other  cases  decided  by 
this  court  as  well  as  the  various  Courts  of  Ap- 
peals, announcing  the  same  rule  of  law.  This 
court  has  endeavored  to  impress  upon  counsel 
throughout  the  state  the  necessity  of  observing 
this  plain  rec|uirem«nt  If  members  of  the  bar 
are  heedless  in  failing  to  observe  the  law,  in  re- 
spect to  these  matters,  with  so  many  decisions 
requiring  it,  they  should  not  ezp«ct  the  court 
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to  oveirloolc  such  errors,  when  they  are  patent 
upon  the  face  of  the  record." 

T^e  conclusion  reached  by  the  Court  Of 
Appeals  Is  supported  by  an  unbroken  line  of 
decisions  running  through  a  period  of  more 
than  forty  years.  It  correctly  held  that  only 
the  record  proper  could  be  considered  in  dis- 
posing of  the  case. 

[2]  II.  The  Court  of  Appeals,  In  passing  up- 
on the  case  aOO  S.  W.  88),  said  that: 

"When  the  case  was  called  for  argument  and 
submission,  defendants'  counsel  stated  that  ha 
would  file  a  motion  for  leave  to  amend  the  ab- 
stract This  motion  was  filed  on  the  next  day. 
This  was  several  days  after  plaintiffs  bad  made 
the  point  against  the  abstract  and  briefed  the 
case  as  it  is  made  without  a  bill  of  exceptions. 
In  such  circumstances  it  has  been  expressly 
ruled  that  an  amended  abstract  cannot  be  filed. 
Harding  v.  Bedoll,  202  Mo.  625,  634-637,  100 
S.  W.  638;  Everett  v.  Butler,  192  Mo.  664, 
568,  91  S.  W.  890." 

The  Court  of  Appeals  in  the  atMve  quota- 
tion has  followed  the  rulings  of  this  court  aa 
shown  by  the  authorities  cited,  and  the 
conclusion  thus  reached  is  In  harmony  with 
the  later  decisions  of  this  court.  Mahaffey 
V.  Cemetery  Ass'n,  263  Mo.  loc.  dt  142,  161 
8.  W.  701;  Realty  Co.  v.  Brewing  Co.,  247 
Mo.  29,  32,  152  S.  W.  81 ;  Nickey  v.  Leader, 
235  Mo.  SO,  36,  138  S.  W.  18. 

In  Scott  v.  Railroad,  256  Mo.  loc.  dt  610, 
en,  165  8.  W.  1101,  our  court  In  banc  unan- 
imously upheld  the  ruling  of  the  Kansas 
City  Court  of  Appeals  In  refusing  to  consider 
as  part  of  the  record  an  amended  abstract  of 
record  filed  out  of  time  like  the  one  under 
consideration  here.  '■ 

III.  It  is  now  insisted  that  the  Court  of 
Appeals  had  no  jurisdiction  over  the  original 
cause  on  account  of  the  amount  in  controversy. 
It  Is  evident  that  tills  contention  is  purely  an 
afterthought,  as  the  appeal  was  asked  for 
and  obtained  by  relators  to  the  Court  of  Ap- 
peals. In  their  notioa  for  rehearing  in  the 
latter  coart  they  made  no  such  dalm.  It  Is 
clear  from  the  record  before  us  that  th» 
amount  In  controversy  Is  much  less  than  $7,- 
600,  and  that  the  Court  of  Appeals  had  Ju- 
risdiction of  the  cause. 

[S]  IV.  It  is  contended  by  relators  tliat 
they  were  refused  a  Jury  trial  In  the  drcuit 
court,  and  thereby  deprived  of  a  constitu- 
tional right.  This  constitutional  question,  if 
It  was  ever  in  the  case,  was  eliminated  there- 
from, when  it  was  i«ached  for  trial  in  the 
Court  of  Appeals,  because  there  was  nothing 
before  the  court  but  the  record  proper,  and 
no  question  of  this  kind  appears  in  the  pe- 
titions, answers,  or  replies  on  which  the 
cause  was  tried,  nor  in  the  decree  set  out 
upon  pages  72  and  following  of  the  so- 
called  abstract  of  record  filed  in  this  court 

[4]  Again,  the  action  of  the  Court  of  Ap- 
peals, in  holding  that  the  proceedings  before 
it  were  In  equity  and  not  at  law,  was  not 
in  conflict  with  any  previous  ruling  of  this 
court. 

[t,  1}  V.  It  Is  claimed  by  relators  that 
plalntifCa'  petitlcm  la  the  original  case  con- 
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talAs  nothing  but  legal  concluslona,  and  bence 
states  no  cause  of  action.  It  Is  Insisted  that 
the  opinion  of  the  Court  of  Appeals  In  sus- 
taining the  validity  of  the  petition  Is  In  con- 
flict with  Gibson  v.  RaUroad,  225  Mo.  473, 
125  S.  W.  453,  Malllnckrodt  Chemical  Works 
v.  Nemnich,  169  Mo.  388,  69  S.  W.  355,  and 
Nichols  V.  Stevens,  123  Ma  117,  26  S.  W. 
b78,  27  S.  W.  613,  45  Am.  St.  Rep.  514.  It 
cannot  properly  be  said  that  a  petition  falls 
to  state  a  good  cause  of  action  simply  because 
it  may  contain  some  averments  couched  In 
the  form  of  legal  conclusions.  The  petition 
must  be  construed  as  a  ■whole,  and,  when 
thus  considered,  the  oonclusioa  reached  by 
the  Court  of  Appeals  is  not  in  conflict  with 
either  of  the  foregoing  opinions  of  this  court. 
VI.  Other  questions  are  discussed  by  re- 
lators in  their  briefs,  but,  as  we  flnd  nothing 
in  the  opinion  of  the  Court  of  Appeals  la 
conflict  with  any  previous  ruling  of  the  Su- 
preme Court,  we  hereby  jquash  the  writ  of 
certiorari  heretofore  Issued  herein. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court  All  concur,  except  WOOD- 
SON, J.,  not  sitting.  BOND,  J„  concurs  in 
result  only. 


STATE  ex  reL  EMMONS  v.  FARMER  et  al. 

(No.  19298.) 

(Supreme  Court  of  Misgoari.    In  Banc    June 

80,  1917.) 

1.  Statutes  <8=>125(1)  —  Subjxot  and  Tixia 
OF  Act— Saiaby. 

Laws  1915,  p.  378,  entitled  "An  act  chang- 
Insr  the  method  of  payment  of  salaries  of  clerks 
ot  the  circuit  courts,"  etc.,  and  providing  that  the 
salaries  of  the  circuit  clerk  and  his  deputies 
•ball  be  paid  by  warrants  drawn  on  the  county 
treasurer  in  monthly  installments  at  the  end  of 
each  month,  and  that  all  fees  heretofore  retain- 
able as  for  their  compensation  shall  be  paid  over 
CO  the  county  treasurer,  does  not  violate  Const, 
art  4,  i  28,  prohibiting  the  passing  of  a  bill 
where  the  subject  is  not  expressed  in  the  title, 
and  the  use  of  the  word  "salaries"  in  the  title 
was  not  misleading,  since  the  Legislature  mani- 
festly bad  in  mind  that  the  existing  provision 
giving  fees  was  considered  as  •  whole  per  an- 
num  compensation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  189.] 

2.  Officers  «=>100(1)  —  Incbeasinq  Salabt 
During  Term— "Compensation." 

The  term  "compensation"  as  used  in  Const 
art.  14,  f  8,  providing  tbat  the  compensation^  of 
certain  officers  shall  not  be  increased  during 
the  term,  is  broad  enough  to  include  salary,  fees, 
pay,  or  other  remuneration  for  official  services. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  »  152,  153,  165-157. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Compensation.] 

3.  Officebs  ®=alOO(l)— Incbbasb  or  Sai.ast 
During  Term — Statute. 

Under  Laws  1913,  p.  702,  relator,  circuit 
clerk,  was  entitled  to  fees  not  exceeding  $2,000 
per  year.  Under  Laws  1915,  p.  378,  his  com- 
pensation was  fixed  at  $2,000  per  year.  Held 
tbat,  conceding  relator  had  not  received  fees 


amonntiug  tO'$2,(M0  mnder  the  previous  statute, 
the  1915  law  was  not  violative  of  Const,  art 
14,  i  8,  providing  tbat  the  compensation  or  fees 
of  a  county  or  municipal  officer  sball  not  be 
increased  during  his  term. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  11  152,  163,  165-167.] 

4.  Officebs  «=s>100fl)  —  Incbeasirq  Coitesx- 

8AT10N   DuXING   "TKBM." 

The  const! ttttional  provision  forbidding  an 
increase  or  decrease  of  compensation  during  a 
term  of  office  has  reference  to  the  period  fixetl  as 
a  "term"  by  the  statute  only,  and  in  no  wise  re- 
fers to  the  individual  who  may  happen  to  be  the 
incumbent  for  more  than  one  term. 

[E^d.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  Si  162,  153,  155-167. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Term.] 

6.  CoNSTiTUTioNAi.  liAW  «=>4S— Validitt  or 

Statute. 
A  court  must  be  convinced  beyond  a  reason- 
able doabt  that  an  act  is  void  under  the  Consti- 
tution before  it  will  be  so  declared. 

[Ed.  Note.— For  other  cases,  see  ConstitatioDal 
Law,  Cent  Dig.  |  46;  Statutes,  Cent  Dig.  { 
66.] 

6.  Statutes  «=>181(2)— Constbuctiow. 

Where  one  construction  of  a  statute  would 
render  it  absurd  and  unenforceable  and  the  other 
the  converse,  we  are  required  to  adopt  tlie  latter 
rather  than  the  former. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ${  259,  263.] 

Appeal  from  Oltcuit  Court  Callaway  Coun- 
ty; David  H.  Harris,  Judge. 

Mandamus  proceedings  by  the  State,  on  the 
relation  of  J.  H.  Emmons,  against  L.  D. 
Farmer  and  others.  Judgment  for  relator, 
and  defendants  appeal.   Affirmed. 

This  is  a  proceeding  by  mandamna.  where- 
by It  is  sought  to  compel  defendants,  who  are 
the  Judges  of  the  county  court  of  Callaway 
county.  Mo.,  and  the  clerk  of  said  court  re- 
spectively, to  issue  to  relator  a  warrant  on 
the  county  treasurer  of  said  county  tor  the 
sum  of  ?1C6.6G,  In  payment  of  relator's  salary 
as  derk  of  the  circuit  court  of  Callaway  coun- 
ty for  the  month  of  August  1915.  The  al- 
ternative writ  issued  herein  by  the  conft  nisi 
was  upon  trial  therein  made  peremptory,  and 
defendants  appealed. 

The  facts  are  few  and  simple,  and  tondiing 
them  there  Is  no  dispute ;  they  run  substan- 
tially thus:  Relator  is  now,  and  has  been 
since  the  Ist  day  of  January.  1911,  clertc  of 
the  circuit  court  of  Callaway  county.  He  is 
now  serving  his  second  term  as  sadi  clerk; 
the  term  for  which  he  was  first  dected  hav- 
ing expired  on  the  Sist  day  of  December, 
1914.  On  the  1st  day  of  January,  1915,  hav- 
Ing  been  re-elected,  relator  duly  entered  upon 
his  second  term  as  such  circuit  clerk. 

It  is  conceded  by  the  pleadings  that  pur- 
suant to  the  method  pointed  out  by  statute 
for  ascertaining  the  population  of  Callaway 
county,  said  county  contains  between  :K.000 
and  30,000  population.  At  the.  September 
term  of  the  county  court  of  Callaway  county, 
relator,  in  all  things  following  the  provisions 
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of  oji  ait  of  tlie  LeglslaCare,  passed  inlMSt 
and  approved  Marob  22,  1915,  andwfaldi  aot 
pursuant  to  the  express  provislonB  tUeeeof 
took  effect  July  1, 1915,  piesMrted  to  the  coan< 
ty  court  his  account  for  salary  as  circuit 
clerk  for  the  mouth  of  August,  1915,  accom- 
panied by  reports  in  proper  tocm.  Defead* 
ants  refused  to  order,  ae  to  issue  and  sign  a 
warrant  for  relator  for  such  salary,  on  the 
^ound  that  the  act  of  1915  wbidi  bad  put  all 
circuit  clerks  of  this  state  upon  a  salary  basis 
of  compensation,  was  unconstltational.  3^ 
act  In  question  Is  entitled: 

"An  act  changing  the  method  of  payment  of 
salaries  of  clerks  of  circuit  courts,  except  in 
any  county  wherein  the  clerk  of  the  circuit 
court  is  ex  officio  recorder  of  deeds  of  said 
county;  and  provided  further  that  the  provi- 
sions of  this  act  shall  not  apply  to  any  coiin- 
ty  which  now  containi  or  may  hereafter  con- 
tain a  city  of  76,000  inhabitants  or  more,  or 
to  any  county  which  now  contains  or  may 
hereafter  contain  eighty  thousand  inhabi- 
tants and  less  than  one  hundred  and  fifty 
thousand  inhabitants  in  which  circuit  court 
is  held,  in  two  or  more  places  in  said  county, 
providing  for  the  appointment  and  payment 
of  deputies,  and  requiring  clerks  to  pay  into 
the  county  treasury  all  fees  collected  by 
them."    Laws  1915,  p.  378. 

The  above  act  in  section  1  thereof  provides, 
in  brief  substance,-  that  clerks  of  the  several 
circuit  courts  of  the  several  counties  of  this 
state  shall. annually  receive  for  their  services 
Ux  lieu  of  all  fees  a  certain  sped  fled  salary, 
based  upon  the  population  of  the  given  coun- 
ty, and  concretely  provides,  1q  cases  of  all 
counties  bavlng  f^  population  such  as  Calla- 
way county  has,  that  the  circuit  clerk  thereof 
shall  receive  the  sum  of  $2,000  per  annum. 
There  are  provisions  in  section  2  of  said  act 
for  the  appointment  and  payment  of  deputy 
cierk8>  ivhlch,  however,  have  no  relevancy 
here.  Section  3  of  said  act  provides  that  tha 
salaries  of  the  circuit  clerk  and  his  deputies 
shall  be  paid  by  warrants  drawn  ui>on  the 
county  treasury  in  monthly  installments,  at 
the  end  of  eadi  month,  and  that  the  circuit 
«leric  and  his  deputies  ^all  present  their  ac- 
counts to  the  county  court  and  such  court 
shaU  draw  its  warrant  upon  the  county 
treasury  aocordingly.  It  Is  provided  by  secr 
tlon  4  of  title  act  that  all  fees  heretofore  re- 
tainable by  the  several  circuit  clerks  as  and 
for  their  compensation  shall  be  duly  collected 
by  them  aud  paid  over  monthly  to  the  county 
treasurer. 

All  of  the  above  facts  are  dther  conceded 
by  the  pteadlngs,  or  they  are  admitted  by  the 
respective  parties  In  the  briefs  filed.  It  Is 
contended  by  defendants,  who  are  the  sibi- 
lants here,  that  the  act  of  1915,  pursuant  to 
which  relator  demanded  payment  from  the 
coan^,  is  void,  because  It  is  in  violation  of 
the  provisions  of  section  8  of  artlcl*-14  of  the 
Constitution  and  of  section  28  of  article  4 
thereof.  These  are  the  only  points  made  or 
urged  upon  us,  and  to  them  alone  will  out* 
attention  be  directed  in  fh*  subjoined  opinion. 
"The  question  whether  mandamus  is  Upon  the 
facts  'a  .permissible  remedy  was  not  ralMd 


hetim,  no^ 'to' It  xaltied  here.  Both  Isides'in 
both  courts  conceded  taclHy  Its  applicability ; 
hence  ws  take  the  case  as  It  comes  up  to  as, 
without  passing  upon  the  question. 

Judson  Sanderson,  Pros,  Atty.,  and  H.  K 
Bvcrsole,  both  of  Fulton,  for  appellant. 
l!>ank  W.  McAllister,  Atty.  Gen.,  S.  P.  How- 
ell, Asst.  Atty.  Gen.,  De  Witt  C.  Chastaln,  of 
Butler,  Alex  Z.  Patterson,  of  Jefferson  Olty, 
and  J.  R.  Baker,  of  FultoB,  for  respondent. 

FARIS,  J.  (after  stating  the  facts  as 
above).  [1]  I.  It  Is  contended  that  the  act  of 
March  22^  1916,  is  unconstitutional  for  two 
reasons:  (a)  The  title  thereof  Is  not  expres- 
sive of  the  contents  of  the  act,  and  (b)  it  in- 
creases the  compensation  of  clerks  of  the 
circuit  courts  during  the  tenna  for  which 
th^  are  elected.  It  Is  plain  that  if  either 
contention  be  found  tenable  this  case  must  be 
reversed. 

The  constitutional  provision  first  ahove  In- 
voked Is  a  familiar  one,  and  stated,  in  sub- 
stance, it  prohibits  the  passing  of  any  bill 
containing  more  than  one  subject,  "which 
shall  be  clearly  expressed  In  its  title."  Const. 
28,  art  4.  So  much  of  the  title  of  the  act  as 
the  contention  made  renders  pertinent  reads 
thus:  "An  act  changing  the  method  of  pay- 
ment of  salaries  of  clerks  of  circuit  courts," 
etc. 

Confining  the  contention  to  yet  narrower 
limits.  It  Is  urged  by  defendants  that  the  act 
does  not  In  fact  change  the  method  of  pay- 
ment of  the  salaries  of  circuit  clerks,  be- 
cause before  the  act  passed  they  had  no 
salaries,  but  what  It  actually  does  Is  to 
change  their  ctmipensation ;  that  Is,  concrete- 
ly applied  to  the  facts  here,  It  raises  the 
amount  of  compensation  of  circuit  clerks, 
and  therefore,  since  before  the  passage  of 
this  act  their  pay  was  compensation  and  not 
salary,  the  use  of  the  latter  word  in  the  title 
of  the  act  Is  misleading.  It  Is  obvious  that 
counsel  seek  to  draw  a  distinction  between 
remuneration  by  fees,  which  they  somewhat 
arbitrarily  denominate  "compensation,"  and 
payment  in  cash  in  regular  monthly  install- 
ments, which  they  denominate  "salary." 
Therefore  they  urge,  since  under  the  law  ex- 
isting when  the  act  of  1915  was  passed  the 
remuneration  paid  to  circuit  clerks  was  not 
salary  but  was  compensation,  that  is,  fees, 
the  use  of  the  word  "salary"  was  not  proper- 
ly descriptive  of  the  contents  and  purposes  of 
the  latter  act.  Obviously,  If  the  Legislature 
had  in  mind  the  maximum  sums  fixed  by 
statute  (Laws  1915,  p.  378),  which  could  be 
annually  retained  by  circuit  clerks,  then 
such  remuneration  so  fixed  could  properly 
and  without  misnomer  be  called  a  "salary." 
For  w©  have  had  this  word  "salary"  defined 
for  us  in  this  state  thtis: 

"A  periodical  allowance  made  as  compensation 
to  a  person  for  his  official  or  professional  serv- 
ices or  for  his  regular  work.  Standard  Diet. 
Salary  is  regarded  as  a  per  aniium  compensa- 
tion." Heiideraon  V.  Koenig,  168  Mo.  loc.  cit. 
367,  68  8.  W.  72,  S7  L.  B.  A.  659. 
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Tb6  Legislature  manifestly  Mid  In  mind, 
as  It  bad  the  right  In  law  to  do,  tbat  the 
statutory  provision  existing  when  rriator  en- 
tered upon  his  current  term  of  office  was, 
considered  as  a  whole,  "per  annum  compen- 
sation." So  the  title  was  not  misleading  so 
far  as  concerns  this  specific  contention. 

[2]  Moreover,  the  language  of  the  Constitu- 
tion Includes  both  fees'  and  salary  under  the 
comprehensive  term  "compensation,"  as  wit- 
ness this  language: 

"The  compen.sation  or  fees  of  no  state,  county 
or  municipal  officer  shall  be  increased  during  his 
term  of  office."    Sec  8,  art.  14,  Const. 

Clearly  fees  are  not  salary ;  so  if  the  pro- 
vision of  the  section  quoted  supra  Includes 
salary  at  all — ^and  no  one  would  be  so  bold 
as  to  deny  that  it  does — ^then  the  word  "com- 
pensation" is  the  generic  term,  and  includes, 
as  used  in  the  above  provision  of  the  Consti- 
tution, salary,  fees,  pay,  remuneration  for  of- 
ficial services  performed,  in  whatever  form  or 
manner  or  at  whatsoever  periods  the  same 
may  be  paid.  As  stated,  no  one  will  deny  that 
the  word  "compensation"  as  used  in  the  above 
providon  includes  salary.  We  have  time  and 
again  tacitly  so  ruled  by  considering  without 
question  cases  in  which  that  form  of  remun- 
eration which  we  call  "salary"  was  alone  in- 
volved. State  ex  rel.  Rumbold  v.  Gordon,  238 
Mo.  168,  142  S.  W.  315,  Ann.  Cas.  1913A,  312. 
It  is  clear  that  the  makers  of  our  Constitu- 
tion used  the  word  "compensation"  as  the 
comprehensive  generic  term,  and  thereafter 
added  the  word  "fees"  as  an  inclusive  and 
explanatory  second  thought,  although  re- 
muneration by  fees  was  already  Included  by 
the  use  of  the  term  "compensation,"  as  wit- 
ness the  punctuation,  which  lacks  the  com- 
ma after  the  word  "compensation." 

Counsel  for  defendants  ask  us  to  rule 
whether  the  title  to  the  act  of  1015,  apposite 
parts  of  which  we  quote  above,  fairly  inform- 
ed the  members  of  the  Legislature  that  they 
were  considering  a  bill  which  changed  the 
compensation  of  the  circuit  clerks  In  this 
state,  and  counsel  argue  from  the  question 
they  thus  formulate  that  a  lawmaker  might 
have  no  objections  to  changing  the  method 
of  payment  of  an  officer's  salary,  but  yet  en- 
tertain serious  objections  to  an  increase  of 
such  officer's  compensation  during  the  term 
for  which  he  was  elected.  It  is  fairly  obvi- 
ous that  this  specific  contention  begs  the  oth- 
er constitutional  question,  which  we  have 
found  to  be  lodged  in  the  case.  For  if  the 
etCect  of  the  act  is  to  change  the  compensa- 
tion by  raising  It  during  the  term  for  which 
relator  was  elected  to  the  office  of  clerk  of 
the  circuit  court,  then  of  course,  by  reason  of 
the  other  contention  of  unconstitutionality 
made,  the  act  is  whoUy  void  as  to  relator  and 
as  to  all  incumbents  of  these  offices  stamdlng 
in  like  position  with  relator.  But  the  Legis- 
lature must  evidently  have  believed,  and  re>- 
lator  urges  that  view  on  us,  that  the  act  did 
not  Increase  the  compensation  of  the  several 
circuit  clerks,  but  that  what  it  d^es,  and  all 


that  it  does,  is  to  diahge  tbe  ttethod  of  pay- 
ing such  oompensation  from  the  fee  syst«n 
to  a  fixed  montlily  salary.  From  this  it  will 
be  seen  that  this  contention  is  w^  taken,  ac- 
cording as  we  shall  conclude  that  tbe  other 
one  Is  likewise  well  taken,  and  there  is  there- 
fore, so  far  as  this  specific  oonteotlon  goes 
but  one  question  in  tbe  case. 

[3]  II.  Coming  to  the  second  and  decisive 
constitutional  question  reserved,  we  have  to 
ascertain  and  rule  whether  the  act  here  un- 
der discussion  did  increase  the  oompensation 
of  relator  and  of  othar  circuit  clerks  similar- 
ly situated  during  their  terms.  It  is  admi^ 
ted  that  Callaway  county  has  a  population  of 
between  25,000  and  30,000.  Relator  qualified 
as  circuit  clerk  In  his  current  term  on  tbe  1st 
day  of  January,  1915.  When  he  so  qualified, 
his  compensation  was  fixed  upon  a  fee  basis, 
and  he  was  allowed  to  retain  the  fixed  sum 
of  $2,000  from  his  fees  as  clerk  of  the  circuit 
court  if  he  earned  so  much ;  the  sum  so  al- 
lowed to  be  retained  being  then  govoTied  by 
the  below  statute,  to  wit: 

"Tbe  aggregate  amount  of  fees  that  any  clerk 
under  articles  2  and  3  of  this  chapter  shall  be 
allowed  to  retain  for  any  one  year's  aervicec 
shall  not  in  any  case  exceed  tbe  amount  here- 
inafter set  oat.  *  *  *  In  all  counties  hBTing 
a  population  of  twenty-five  thousand  and  less 
than  thirty  thousand  persons,  the  clerks  diall  be 
permitted  to  retain  two  thousand  dollars  for 
themselves,  and  be  allowed  to  pay  for  deputies  or 
assistants  not  exceeding  fifteen  hundred  dollan." 
Laws  1913,  p.  702. 

Under  the  act  here  attaiHced  relator's  com- 
pensation was  commtited  to  the  sum  of  $2,000 
per  annum  in  cash,  payable  toy  the  county 
monthly  in  lieu  of  all  ffees,  whldi  were  there- 
after payable  to  the  county,  parsaant  to  the 
below  provision,  to  wit: 

"The  clerks  of  the  circuit  courts  of  this  state 
shall  receive  for  their  services,  annually,  the  td- 
lowing  sums:  In  coonties  having  a  popnlatiaa  of 
7,000  persons  and  less  than  10,000  peiaons,  the 
sum  of  eleven  hundred  dollars;  in  couotie< 
having  a  population  of  10,000  persona  and  less 
than  15,000  persona,  the  sum  of  twelve  hundred 
and  fifty  dollars;  in  counties  having  a  popula- 
tion of  15,000  persona  and  less  than  20.000  per- 
sons, the  sum  of  sixteen  hundred  dollars;  ia 
counties  having  a  population  of  20,000  persnm 
and  less  than  25,000  persona,  the  sum  <rf  nine- 
teen hundred  and  fifty  dollars ;  in  oonnties  hav- 
ing a  population  of  25,000  persona  and  less  than 
30,000  persons,  the  sum  of  two  thousand  dd- 
lars."    Laws  1915,  p.  378. 

While  defendants  concede  that  the  amount 
of  cash  salary  relator  is  entitled  to  receive 
under  the  provisions  of  the  act  of  1815  ikiee 
not  exceed,  but  exactly  equals,  tbe  amount 
he  was  entitled  to  retain  under  tbe  act  of 
;1913,  out  of  his  fees  collected,  yet  they  coo- 
tend  that  unless  the  fees  which  he  actually 
earned  and  collected  amount  each  year  to  a 
sum  equal  to  the  $2,000  yearly  cash  salary, 
the  provisions  of  ttie  act  of  1915  are  uncon- 
stitutional, for  that  they  In  fact  bring  about 
an  Increase  in  fads  compensation  daring  the 
currency  of  a  given  term. 

[4]  In  passing  we  note  that  it  seems  to  be 
hinted  that;  velator  having  already  aerred 


Digitized  by 


Google 


Ma) 


STATE  T.  7AKMBH 


1109 


one  foil  ttnttl)esiiinlng  Jauiaty  1,  l&U,  and 
having  been  reelected  to  a  aecond  twm,  la 
bound  duiins  sucb  second  term  to  content 
himself  with  the  salary  fixed  for  his  c(B.ix 
when  he  was  first  elected  thereto  for  his 
first  term.  It  is  so  plain  that  this  view  is 
wrong  that  we  bat  pause  to  state  the  conten- 
tion and  MHitent  us  with  so  characterizing  it. 
Each  official  term  stands  by  Itself.  The 
constitutional  provision  forbidding  an  In- 
crease or  decrease  of  compensation  during  a 
term  of  offlc«  has  reference  to  the  period 
fixed  as  a  term  by  statute  only,  and  in  no 
wise  refers  to  the  individual  who  may  in- 
ddentaUy  happen  to  be  the  incumbent  for 
more  than  one  term. 

So,  while  it  is  conceded,  as  the  figures  in- 
dicate, that  there  has  been  no  increase  in  the 
stated  amonnt  fixed  by  law  as  the  pay  of  a 
circuit  clerk  during  the  current  term  of  this 
relator,  yet  it  is  urged  there  has  been  an  in- 
crease in  fact,  nnless  the  fees  collected  each 
year  amount  to  as  much  as  $2fi00,  regardless 
of  the  statutory  provision  existing  when  re- 
lator took  office,  of  retaining  as  his  annual 
compensation  $2,000  out  of  the  fees  earned 
and  collected. 

The  act  of  1916  (section  6,  p.  880,  LawB 
1915)  went  into  efTect  on  the  1st  day  of  July, 
1915.  This  instant  action  seeks  to  compel 
payment  of  relator's  salary  for  the  month  of 
August,  1916.  There  was  no  possibility  of 
making  proof,  and  none  was  made,  as  to 
wtiat  the  compensatlou  of  relator  was  for 
any  one  year  of  his  current  term,  for  only  six 
months  of  that  term  bad  elapsed  when  the 
law  took  efi^ect,  and  only  eight  months  there- 
of had  elapsed  when  tills  action  was  begun. 
We  could  well  dispose  of  defendants'  con- 
tention on  the  ground  that,  even  if  it  be  as 
a  matter  of  law  \yell  taken,  there  is  yet  no 
proof  of  the  fact  on  which  it  is  twttomed, 
and  so  they  must  lose.  Bat  eudb.  a  view 
would  be  narrow  and  unprofitable,  and  but 
put  off  the  day  of  certain  adjudication  with- 
out definitely  settling  the  important  ques- 
tions involved.  As  persuasiv*  evidence  de- 
fendants did  put  in  proof  that  in  a  prior  term 
of  office  Just  preceding  the  current  one,  re- 
lator collected  fees  which  he  retained  for  his 
services  as  circuit  clerk  in  the  following  sums 
for  the  years  named:  For  the  year  1911,  the 
sum  of  $1,056.42;  for  the  year  1912,  the  sum 
of  $1,507.76;  for  the  year  1913,  the  sum  of 
$1,689.04,  and  for  the  year  1914.  the  sum  of 
$1,840.84.  These  figures,  competent  only  be- 
cause admitted  by  the  pleadings,  prove  but 
little.  The  best  that  may  be  said  of  them  is 
tliat  they  are  mildly  persuasive.  For,  since 
all  of  us  have  been  lawyers  in  active  prac- 
tice, we  jfudlcially  notice  the  delays  incident 
tinder  our  practice,  statutes,  and  system  of 
appellate  review  between  the  earning  of  fees 
by  a  circuit  clerk  and  ills  actual  collection 
thereof.  Payments  of  costs,  wliich  Inclnde 
the  fees  of  circuit  clerks,  are  delayed  in  a 
large  number  of  cases  till  an  appellate  court 
has  jMssed  fiaally  upon  tlw  case.    Heoce  it  i» 


(and  the  aanuaUy  Inereasiiw  eollectlons  ot 
relator  above  set  forth  clearly  Ulostrate  this 
fact)  tliat  the  yearly  sums  collected  by  a  drw 
cult  derk  increase  annually  till  a  maximum 
is  reached;  such  increase  t>eing  due  to  the 
bel$ited  coming  In  of  fees  earned,  but  not 
collected,  till  after  the  determination  of  ap- 
peals. Sometimes  we  know  fees  are  not 
actually  odiected  by  a  circuit  clerk  till  years 
after  he  lias  gone  out  of  office,  though  actoal- 
ly  earned  by  him  when  he  was  an  <^cer. 
We  Iiave  held  tbat  he  could  apply  an  excess 
collected  over  the  statutory  limit  in  one  year 
to  a  deficiency  under  tbat  limit  for  another 
year  (Allen  v.  Cowan,  06  Ma  193,  9  S.  W. 
087),  whidt  holding  accentuates  the  thought 
that  the  Legislature  was  not  far  wrong  in 
denominating  as  salary  the  annual  statutory 
stipend  of  a  circuit  derk. 

[S,  6]  .The  act  of  1916,  putting  circuit  clerks 
upon  a  salary  basis,  was,  it  is^  plain,  design- 
edly enacted  so  tliat  the  several  salaries  fixed 
thereby  and  made  payable  monthly  in  cash 
should  exactly  equal  the  amounts  fixed  by 
statute  in  1913,  as  the  amounts  which  could 
be  retained  by  each  circuit  derk  as  bis  an- 
nual compensation  out  of  the  fees  be  earn- 
ed. As  we  gather  .the  position  .and  oontaa- 
tion  of  defendants,  they  concede  that  in  all 
cases  and  counties  wherein  the  fees  actually 
earned  by  the  several  drcult  clerks  amount  in 
any  one  year  to  the  sum  fixed  as  thdr  sal- 
aries by  the  act  of  1915,  the  act  is  constltu- 
tional.  At  least,  if  defendants  do  not  con- 
cede ttds,  the  logio  of  their  contention  con- 
cedes it  for  them.  The  result  of  such  a  con- 
struction is  that  some  drcult  derks.ln  some 
ooDUtles  which, cMitain  from  26,000  to  30,000 
population  would  get  the  salary  fixed  by  the 
act  of  1915  some  years,  and  get  fees  other 
years,  and  It  would  be  Impossible  ever  to  tell 
what  metliod  of  payment  should  be  employed, 
or  how  much  compensation  the  drcult  derk 
was  to  get  till  the  end  of  the  year.  like- 
wise in  some  of  the  counties  these  officers 
would  be  paid  salaries  and  in  others  still 
remain  upon  a  fee  basis  of  oompensation. 
Such  results  could  not  have  been  in  legisla- 
tlre  contemplation;  since  two  cardinal  can- 
ons of  construction  upon  the  attack  of  uncon- 
stltutlonaUty  oonfroat  us:  One  of  these  Is 
that  we  must  be  convinced  beyond  a  reason- 
able doubt  that  an  act  is  void  under  the 
(Constitution  before  we  are  wanaated  in  so 
dedaring  it  (State  t.  Baskowits.  250  Ma 
82,  166  S.  W.  945,  Ann.  Cas.  1915A,  477),  the 
other  is  that  where  one  construction  of  a 
fltatote  would  render  the  act  absurd  and  oa- 
enforceaUe  and  the  other  the  converse,  we 
are  required  to  adopt  the  latter  rather  tlian 
the  former  (State  ex  reh  v.  (}ordon,  266  Mo. 
411,  181  S  W.  1016). 

Our  attention  is  directed  toward  the  late 
case  of  Folk  v.  St.  Ijouis,  250  Mo.  116,i  as 
furnishing  authority  for  the  position  defend- 
ants take  here.  W^  do  not  think  the  Folk 
Case  is  at  all  persuasive.  Tn  a  way  that 
case  is  the  antithesis  of  tills.  There  an  act 
»1B7  B.  w.  71. 
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Vas  passed  dnrlng  a  <!ertalii  current  term  In- 
creasing the  salary  of  tbe  circuit  attorney  of 
the  dty  of  St.  Louis  to  $5,000  per  year.  The 
acts  in  force  when  he  took  office  gave  this 
official  $4,000  payable  by  the  dty,  and  $350 
payable  by  the  state,  a  total  fixed  salary 
falling  short  of  the  amount  fixed  by  the  act 
attacked.  It  was  urged  that  as  other  servic- 
es were  performed  whereto  the  services  per- 
formed were  worth  more  than  the  difference, 
there  was  In  fact  no  increase.  We  held 
against  this  contention.  So  that  case  fur- 
nishes no  authority  for  this. 

We  are  constrained,  therefore,  to  hold  that 
the  act  of  1918  (Iaws  1916,  p.  378)  fixed  the 
basic  compensation  for  clerks  of  the  circuit 
courts,  and  that  the  amounts  severally  set 
forth  in  that  act  as  the  snms  in  fees  which 
such  derks  could  each  retain  as  their  sev- 
eral compensations  constitute  the  salaries 
from  whldi  we  are  to  determine  whether  the 
act  of  1916  increases  sndi  compensation.  We 
have  seen  that  the  amounts  are  the  same  in 
counties  of  the  class  here  in  question,  and 
conclude  that  as  to  the  relator  there  has  been 
no  increase,  and  the  act  is  constitntional. 
Let  the  judgment  of  the  learned  Judge  nisi 
be  affirmed.    All  ooncnr. 


UFSEI  V.  VERITY  et  al.     (No.  18463.) 

(Supreme  Court  of  Missouri,  Division  No,  1. 
July  2,  1917.) 

1.  Account    «=»18— SumcnNCT     of    Evi- 
dence. 

Where  a  petition  sought;  an  accounting  op- 
on  an  alleged  written  oontract,  ^  referee  held 
justified  in  finding  that  the  only  contract  intro- 
duced in  evidence  was  the  one  referred  to  in 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Account, 
Cept  Dig.  §§  89-98.) 

2.  OONTBACTS    «=»193— CONSTBTJCTION. 

A  memorandum  reciting  receipt  of  certain 
funds  for  which  corjrorate  stock  was  later  to 
be  issued  and  which  was  issued  and  delivered 
cannot  be  construed  into  a  contract  to  invest 
a  trust  fund  or  for  the  investment  of  money  in 
lands  from  which  the  profits  should  be  divided 
between  the  parties. 

p!d.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  894,  896.] 

3.  COUFBOUISE    AND     SbTTLEKENT    4S923(3)— 
SCFFICIERCT  or  EVIOENCB— FbAUD. 

In  an  action  to  set  aside  a  compromise  for 
fraud,  evidence  that  tbe  first  petition  corrob- 
orated defendants'  theory  of  the  case,  and  that 
plaintiff  signed  certain  assignments,  etc.,  of 
which  he  claimed  he  was  Ignorant,  held  to  sus- 
tain a  referee's  finding  for  defendants. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  J>ig.  §  94.] 

Appeal  from  St,  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Action  by  Jacob  Ldppe  against  William  H. 
Verity  and  others.  Judgment  for  defendants, 
.  and  plaintiff  api>eals.    Affirmed. 


Brownrl^g  fc  liason,  of  St  Tioiilfi,  for  ai>- 
pellant.  Collins,  Barker  &  Brttton,  Boas  B. 
Watklns,  and  G  E.  Kimball,  Jr.,  all  of  St. 
Louis,  for  respondents. 

GRAVES,  J.  Views  which  we  entertain 
after  a  careful  review  of  the  evidence  and 
record  In  this  case  render  it  nnnecessaiy  tor 
a  very  extended  statement  The  petition 
proceeds  npon  the  theory  that  plaintiff  bad  a 
definite  contract  flie  terms  of  which  were 
reduced  to  wrttlng  In  a  written  memoranda; 
that  afterward  disputes  arose  between  the 
parties,  which  disputes  culminated  in  a  set- 
tlement between  them,  and  a  fuU  release  in 
writing,  by  plaintiff,  of  all  dalms ;  that  this 
release  was  procured  by  fraud,  misrepresen- 
tation, and  the  withholding  of  material  facta 
The  prayer  of  the  petition  asks  that  tbe  re- 
lease be  set  aside  and  for  naught  held,  and 
that  an  accounting  between  the  parties  be 
had.  The  action  is  therefore  one  In  equity. 
It  was  tried  before  a  referee,  and  his  find- 
ings were  adverse  to  plaintiff.  The  findings 
of  the  referee  were  approved  by  the  trial 
court,  and  Judgment  entered  against  the 
plaintiff. 

The  petition  avers: 
'  "For  hifi  cause  of  action,  plaintiff  states  that 
on,  to  wit,  the  13th  day  of  October,  1908,  he 
paid  to  the  defendant  William  H.  Verity  tbe 
sum  of  four  thousand  dollars  ($4,00O),  and 
thereafter,  on,  to  wit,  the  19th  day  of  August, 
1904,  he  paid  to  the  said  defendant  Verity  the 
sum  of  one  thousand  debars  ($1,000).  In  ccb- 
sideration  of  the  payment  of  the  aforeaaid  snm 
of  five  thousand  dollars  ($5,000)  by  tbe  said 
plaintiff  to  the  said  defendant  Verity,  it  was 
agreed  by  the  said  defendant  Verity  and  tbe 
otiier  defendants  herein,  and  a  memorandom  of 
said  agreement  was  tadnoed  to  wcitiiig  and 
signed  by  said  defendant  Verity,  that  tbe  nid 
defendant  Verlt?  should  hdd  and  invest  the 
said  moneys  in  trust  for  the  following  pamoses, 
to  wit"  ^^ 

The  only  written  memoranda  of  a  contract 
Introdnced  in  evidence  reads: 

"St  Louis,  October  18,  1908. 

"Received  of  Jacob  lippe  $4,000,  being  part 
payment  of  a  subscription  of  $5,000  to  the 
Veritv-Lewis-Homsteia  Syndicate,  for  which 
stock  in  the  California  Vineyards  Cbmpany  at 
the  net  rate  is  to  be  issued  later  upon  the  snr^ 
render  of  this  receipt  and  the  giving  of  a  note 
for  the  balance  of  $1,000. 

"W.  H.  Verity,  Treas." 

After  much  wrangling  between  tbe  parties 
as  to  what  was  due  the  plaintiff  nnder  the 
written  memoranda  of  the  contract  above  set 
out,  the  parties  entered  into  a  final  settle- 
ment as  follows: 

"Whereas,  the  California  Vineyards  Company 
has  i.'<sued  to  Jacob  Lippe  one  hundred  and  kv- 
enty-four  (174)  Bh.ires  of  its  capital  stock,  and 
the  said  Jacob  Ljppe  is  entitled  to  one  hun- 
dred and  ninety  shares  (190)  of  the  stock  of  said 
company  full  paid  and  nonassessable:  It  is 
therefore  understood  and  agreed  that  upon  sign- 
ing of  this  agreement  the  said  Jacob  Lippe 
shall  receive  from  the  said  California  Vinejanb 
Company,  through  its  proper  officers,  the  'stiick 
which  said  Lippe  is  entitled  to  by  reasoa  «f 
agreement  dated  St  Louis,  October  13,  1903. 
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and  signed  W.  H.  Yerity,  Tieaaurer,  and  it  ia 
further  understood  that  the  one  hundred  and 
ninety  (190)  shares  is  the  correct  pro  rata 
ahare^  and  the  division  above  referred  to  is  just, 
title,  and  correct  as  figured  ont  by  the  parties 
interested  as  banc  the  pro  rata  share  of  said 
Lippe  by  reason  of  the  agreement  of  October  13, 
1903 — ^Verity,  Ijewia,  Hornstein,  and  Coffing — 
and  hereby  agree  that  they  will  not  interfere 
with  any  person  or  persons  Tfhom  Jacob  lippe 
might  desire  to  sell  any  of  the  stock  aforesaid, 
and  in  the  event  any  sale  is  made  of  any  of  Ja- 
cob lippe's  stock  no  charge  shall  be  made  for 
transferring  same.  It  is  further  understood 
that  the  said  Verity,  Lewis,  Hornstein,  Coilinir, 
and  the  officers  of  the  California  Vineyards 
Company  have  no  claim  at  this  date  of  any  na- 
ture whatsoever  against  Jacob  Lippe. 

"In  witness  thereof  the  California  Vineyards 
Company  has  cansed  these  presents  to  be  sign- 
ed by  its  president,  and  the  said  Jacob  Lippe 
has  attached  his  signature  hereto  this  11th 
day  of  August,  1904.  [Signed]  Jacob  Lippe. 
[Signed]  California  Vineyards  Co.,  by  W.  H. 
Verity,  Its  President" 

We  use  the  term  "final  settlemoit"  advis- 
edly, because  there  has  been  two  previous 
written  releases.  This  last  one  was  prepared 
by  the  plaintiff  himself.  The  first  was  a  re- 
lease given  for  and  in  consideration  of  174 
shares  of  stock.  This  was  done  away  with 
by  a  release  of  date  January  20,  1904,  whldi 
was  signed  by  M.  J.  Uppe,  the  son  of  plain- 
tiff, but  admittedly  for  him.  Both  were  in- 
terested in  the  Investment,  and^U  the  par- 
ties agreed  that  W.  H.  Verity  and  M.  J, 
I>lppe  should  get  together  and  settle  their 
differences.  This,  because  when  four  or  five 
of  them  were  together  the  wrangling  and  dis- 
pute became  bo  heated  that  the  parties  conld 
get  nowhere  In  making  an  adjustment  The 
referee  concludes  his  findings  thus: 

"Tliat  plaintiffs  whole  right  and  interest  in 
the  syndicate  enterprise  was  and  is  to  receive 
stock  of  the  Vineyards  Company  'at  the  net 
rate'  (as  hereinabove  defined)  under  the  terms 
of  said  memorandum  agreement  of  October  13, 
1903 ;  that  plaintiff  had  no  interest  in  the  prof- 
its or  commissions  of  the  Investment  (Tompany 
from  the  sale  of  bonds  of  the  Vineyards  Compa- 
ny, under  the  contract  between  said  companies 
or  otherwise;  that  be  had  no  interest  in  the 
proceeds  of  the  sale  of  any  stock  of  the  Vine- 
yards Company  (other  than  his  own  190  shares), 
except  as  to  the  SO  shares  of  treasury  stock, 
88  to  which  bis  rights  and  remedies  are  those 
of  a  stockholder  of  the  Vineyards  Company 
and  not  as  a  member  of  the  syndicate. 

"(2)  That  plaintiff  was  not  a  general  partner 
of  defendants  in  the  wb<de  enterprise,  entitled 
as  aucb  to  share  all  profits  (and  bound  to  share 
aU  losses)  of  whatever  nature  they  might  make 
therefrom; -that  he  did  not  become  entitled  to 
share  in  the  profits  (as  he  was  not  obligsted  to 
share  in  the  losses,  if  any)  of  'the  Investment 
Company,  or  of  the  defendants  as  members  or 
agents  thereof,  by  reason  of  the  issuance  of  part 
of  the  Vineyards  Company  stock  to  the  Invest- 
ment Company  for  the  account  of  defendants 
before  the  issuance  of  any  of  said  stock  to  the 
plaintiff,  there  being  at  all  times  prior  to  plain- 
tiff's first  settlement  with  defendants  on  Janu- 
ary 6,  1904  more  of  said  stock  unissued  than 
plaintlS  then  or  later  was  found  entitled  to  as 
Us  diare^  onder  any  of  his  said  settlement 
agreements. 

"(3)  That  by  the  settlement  agreemqnt  of 
January  20,  190i,  as  confirmed  and  carried  out 
by  the  settl<>meBt  agreement  of  August  11,  1904, 
nlaintiff  made  a  full,  complete,  and  binding  set- 


tlement of  all  his  rights  and  daims  against  dC' 
fendants  then  accrued  or  thereafter  to  accrue 
under  his  said  agreement  of  October  13,  li;03. 

"(4)  That  the  variance  of  the  one  word,  from 
'guaranteed'  ia  the  manuscript  draft  to  'un- 
derstood' in  the  typewritten  executed  agree- 
ment of  August  il,  1904,  is  immaterial  and  does 
not  affect  or  change  the  rights  of  the  parties 
as  herein  found  and  stated. 

"(6)  That,  apart  from  said  settlement  agree- 
ments, plaintiff  has  had  a  fair  and  equitable 
accounting  and  settlement  with  defendants  and 
the  190  shares  of  stock  bo  received  by  him  are 
all  that  he  is  justly  entitled  to  receive. 

"(0)  That  npon  the  whole  record  plaintiff  is 
not  entitled  to  an  accounting  with  the  defend- 
ants in  this  proceeding."  . 

To  get  at  the  respective  contentions  of  the 
parties.  It  should  be  stated  that  Verity,  Lew- 
is, and  Hornstein  in  the  summer  of  1903  con* 
celved  the  idea  of  investing  In  Californis 
lands  to  be  planted  In  Tokay  grapes.  The 
plan  was  to  organize  a  corporation  to  plant 
and  develop  these  lands,  which  development 
was  to  be  paid  for  by  the  sale  of  bonds. 
Each  bond  wAs  to  represent  an  acre  of  grow- 
ing Tokay  grapes.  The  contention  of  plain- 
tiff is  that  he  was  to  be  made  a  fourth  man 
in  the  promoter's  syndicate,  and  thereby 
share  in  all  the  profits.  The  contention  o< 
the  other  side  is  that  he  was  to'  g^  stock  In 
the  California  Vineyards  Company  (the  con- 
templated coriioration)  in  proportion  to  the 
amount  wbidi  he  put  in  the  pot  The  final 
settlement  was  made  and  accepted  oa  this 
theory.  Other  details,  If  necessary,  will  fol- 
low In  the  cfilnlon.  We  Mate  the  respective 
oontentlMW  to  the  end  that  we  may  discuss 
the  matter  of  settlement. 

I.  This  is  peculiarly  a  case  of  facts.  We 
shall  not  go  into  all  the  lengthy  details. 
Thefe  are  two  prOfweltioDs  that  settle  this 
easel  without  tUrther  ada  The  referee  finds 
that  the  Instnimeat  dated  October  13,  1908, 
fully  set  out  in  our  statement,  was  the  only 
contract  between  the  parties.  He  finds  that 
Lewis  and  Hornstein  ratified  the  same  and 
made  it  their  own,  as  folly  as  if  It  had  beea 
signed  by  Verity,  Lewis,  and  Hornstein.  He 
interprets  this  contract,  as  we  have  set  out  in 
the  statement 

[1]  Aa  to  this  being  the  only  contract,  the 
referee  could  have  made  no  other  finding. 
It  Is  urged  by  awellant's  learned  counsd 
that  this  is  only  a  receipt  for  money  paid, 
and  that  there  was  a  contract  made  thereto- 
fore fixing  the  status  of  the  parties  to  this 
alleged  trust  fond.  The  trouble  about  this 
contention  is  that  it  argues  too  mudi  for  the 
plaintiff  under  the  terms  of  his  petition.  The 
petition  avers  that  "a  memorandum  of  said 
agreement  was  reduced  to  writing  and  signed 
by  defendant  Verity."  It  Is  true  the  petltiou 
charges  a  contract  or  agreement  to  the  effect 
that  Verity  "should  hold  and  invest  the  sold 
money  in  trust  for  the  following,  to  wit: 
[Here  follows  page  after  page  of  allegations 
as  to  purposes.]" 

But  the  point  we  have  in  mind,  and  the 
point  the  learned  referee  evidently  had  la 
mind.  Is. this:   The  petition  changes  that  » 
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memorandum  of  the  contract  was  In  writing 
and  signed  by  Verity.  This  Instrument  of 
date  October  13,  1904,  Is  the  only  written 
memorandum  of  any  contract  between  the 
parties  In  this  whole  record,  save  and  except 
the  several  contracts  of  settlement  and  re- 
lease mentioned  In  the  statement.  If  then, 
this  Instrument  of  date  October  13,  1903,  is 
not  the  contract,  a  memorandum  of  which 
was  In  writing  and  signed  by  Verity,  then 
plaintiff's  case  falls,  because  he  has  shown 
no  contract  as  pleaded  In  the  petition.  The 
referee  was  right  In  holding  that  It  was  the 
contract,  because  It  Is  the  only  written  memo- 
randum of  any  original  agreement.  It  was 
offered  In  evidence  by  the  plaintiff,  and  Is 
the  only  memorandum  of  an  original  contract 
so  offered  by  the  plaintiff.  Under  the  allega- 
tions in  the  petition  the  alleged  contract  sued 
upon  had  been  reduced  to  a  written  memo- 
randum signed  by  Verity,  and  this  Is  the  only 
Instrument  offered  by  plaintiff  to  substanti- 
ate the  alleigaOons  of  the  petition.  The  ref- 
eree wns  right  in  finding  that  such  was  the 
contract  under  the  petition  and  prooC.  This 
Instrument  only  shows  an  agreement  to  de- 
liver $5,000  worth  ot  8to<*  in  Callfomla 
Vineyards  Company  "at  the  net  rate"  up<« 
thesurrender  of  the  receipt  and  the  giving  of 
a  note  for  $1,000. 

[I]  It  cannot  be  tortured  into  a  contract 
for  the  investment  of  a  trust  fund,  or  for  the 
investment  of  money  in  lands,  so'  that  plain- 
tiff would  be  the  beneficiary  ot  a  trust  or 
the  redplwtt  of  profits  growing  out  of  lands. 
The  consideration  tor  his  money  and  note 
was  to  be  stock  in  this  corporation  "at  the 
net  rate."  The  term  "net  rate"  Is  fully  ex- 
plained in  the  record,  but  for  this  point  its 
tnennlng  is  immaterial.  Plaintiff's  contract 
was  for  stock,  and  he  got  stock,  which  the 
evidence  indicates  that  he  disposed  of  at  sev- 
eral ttmes  its  "net  rate"  or  cost  to  him. 
-  By  his  petition,  as  stated  hi  flie  first  piaee, 
he  seeks  to  make  himself  one  of  a  syndicate 
of  four  promoters,  and  thus  trace  great  ao- 
ftretlons  and  profits  to  his  original  Investment 
of  $5,000.  The  only  written  memorandum  of 
a  contract  tiered  by  him  does  not  place  him 
in  that  status.  Nor  do  his  acts  place  him  in 
that  status.  He  was  demanding  stock,  and 
receiving  stock.  But  this  is  adrift  Under 
his  contract  he  was  only  entitled  to  stock, 
and  stock  he  got. 

fj]  TI.  The  evidence  In  the  record  fully 
sn!<italns  the  views  of  the  referee  that  there 
was  a  fair  settlement  of  the  disputes  of  these 
parties.  The  action  is  one  in  equity,  and  we 
often  give  deference  to  the  flndiniw  of  tt»e 
chancellor  nisi,  where  the  facts  are  gleaned 
largely  (as  here)  from  oral  evidence.  The  pe- 
tition upon  which  the  case  was  tried  is  a  sec- 
ond amended  petition.  The  first  petition 
(abandoned)  was  offered  in  evidence.  That 
petition  corroborates  defendant's  theory  of 
the  case.  In  it  only  stock  or  its  value  is  de- 
manded. In  it  the  plaintiff  charges  that  he 
Was  to  get  8to<ik  In  the  corporation  in  the  pro- 


portion that  his  $5;000  bore  to  the  cost  of  the 
land.  Defendants  say  oa  the  trial  that  such  is 
the  fact  but  that  in  addition  to  the  cost  of  the 
land  a  $6,000  fund  to  put  the  corporation  upon 
its  feet  toiA  other  expenses  were  to  be  ooa- 
sidered.  We  mention  this  because  the  evi- 
dence on  this  settlement  consists  of  the  oral 
testimony  of  plaintiff  and  his  son.  Dr.  Ldppe, 
on  the  one  side  and  Verity  and  Homstein  on 
the  other.  As  to  whether  or  not  fraud  and 
deception  was  used  in  procui-ing  the  settle- 
ment is  best  determined  by  what  the  par- 
ties understood  that  they  were  adjusting  at 
the  time.  If,  as  a  fact,  plaintiff  understood, 
as  tds  first  petition  avers,  tliat  he  was  only 
to  get  stock  in  the  corporation,  his  teetinioay 
upon  the  stand  in  this  case  is  materially  weak- 
ened. T^e  first  petition  is  clearly  based  upon 
the  idea  that  a  delivery  of  the  right  number 
of  shares  of  stock  in  the  corporatioo  would 
satlsl^  his  contract  with  defendants. 

Another  circumstance  weakens  the  plain- 
tiff's attack  on  this  settlement  In  the  pres- 
ent petition  he  (diarges  that  the  defendants 
through  a  makeshift  corporation  (the  Gall- 
fomia  Investment  Company)  realised  large 
profits  tr<Nn  the  sale  of  bonds  of  the  Califor- 
nia Vineyards  Company,  and  that  he  was  en- 
titled to  a  portion  of  such  profits.  To  give 
a  setting  to  his  charge  of  fraud  and  decep- 
tion in  the  present  case,  he  avers  that  he  had 
no  knowledge  of  these  things.  During  all 
this  time  he  was  the  secretary  of  the  Vine- 
yards Company.  The  fact  is  the  Vineyards 
Company  made  a  contract  with  the  Lagans- 
CSiico  Development  Company  to  sell  the  de- 
velopment bonds  of  the  Vineyards  Cwnpany 
oa  the  basis  of  60  per  cent  to  Vineyards 
Company  and  40  per  cent  to  the  sdllng  coin- 
pany.  This  ccmtract  was  signed  by  plaintiff 
as  secretary  of  Vineyards  Company.  The 
contract  provided  for  assignment  but  not 
without  the  assent  of  Vineyards  Compeoy. 
Verity,  Homstein,  and  others  organised  the 
California  Investment  Company,  supra,  as 
an  agency  and  selling  company,  and  the  con- 
tract of  the  Laguna-Chico  development  Com- 
pany was  assigned  to  it  and  when  It  came  ts 
getting  the  assent  of  the  Vineyards  OompaDv 
plaintiff  as  secretary  signed  this  written 
assent  of  his  company.  All  of  this  was  be- 
fore the  settlement  or  either  of  them.  We 
need  not  go  further.  The  burden  was  urion 
the  plaintiff  to  show  fraud  in  the  procure- 
ment of  the  settlement  and  written  i^lease, 
supra.  The  referee  could  not  wdl  find  that 
he  had  borne  that  burden.  A  thorough  re- 
view of  the  evidence  in  this  record  does  not 
sustain  the  charge  of  fraud  and  deceit  la 
procuring  this  release. 

On  the  other  hand,  the  parties  were  deal- 
ing at  arm's  length,  with  each  having  the 
facts  of  the  controversy,  or  at  least  in  posi- 
tion to  get  the  salient  facts.  Tbere  was  no 
err^r  in  holding  the  written  release  valid  and 
binding,  and  this  holding  disposes  of  the  case. 

The  judgmeDt  should  be  and  is  afiOrmed. 
Allaoncar. 
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MQMPHia   BLBOTRIG   LIGHT.   HEAT   & 

POWEB  CO.  T.  CITY  OF  MEMPHIS 

«t  al.    (N<K  19808.) 

(Supreme  Ooart  of  Missouri,   Division  No.  1. 

July  2,  1&17.     Motion  for  BeliearinK  or  to 

Modify  C^nion  Denied  Jul;  14, 1817.) 

1.  INJTJNCTION  #=»65— Violation  of  Tekmb 
ov  Fbanchisk. 

A  city  Invested  with  the  power  to  do  so 
and  having  entered  into  a  contract  with  a  light 
company  whereby  it  agrees  not  to  erect  or  ac- 
quire a  competing  plant  may  be  enjoined  from 
violating  audi  contract. 

[Ed.  Note.— For  other  caiea,  see  Injunctioii, 
Cent.  Dig.  i  134.] 

2.  MUNIGIPAl   COBPOBAIIONB    «=»684— Fban- 
CIIISE  AND  PeIVILEGBS— CONSTBUCTION. 

Grants  of  franchises  and  special  privileges 
are  always  to  be  construed  most  strongly  against 
the  donee  and  in  favor  of  the  public. 

[Ed.  Note.— B\)r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1481.] 

3.  JBuECTKionr  «=»!%— Fbanohjskb—Kstab- 

USHMENT  or  PlAMT   Bt    POBUO   AUTHOBI- 

TIS8. 

An  ordinance  granting  to  plaintiff  electric 
light  company  a  francliise  to  operate  its  plant 
for  an  additional  period  of  20  years  with  the 
usual  privileges  as  to  the  use  of  streets,  etc., 
but  speciBcaliy  providing  "this  ordinance  shall 
not  be  construed  as  b«ng  an  exclusive  fran- 
chise," and  containing  no  language  expressly 
prohibiting  the  «ity  from  exercising  its  powers 
to  construct  and  operate  an  electric  light  plant, 
did  not  give  plaintiff  the  exclusive  right  for 
20  y*ars,  and  defendant  city  cotdd  not  be  en- 
joined from  constructing  a  municipal  light 
plant  before  the  expiration  of  such  period. 

4.  EJuccTBicrry   «=!»1%— Fbanchibbs— Kesbb- 
TATioN  OF  Right  to  Pubchasb— Effbct. 

That  defendant  city  reserved  in  the  fran- 
chise granted  plaintiff  electric  light  company 
right  to  purchase  its  plant  at  any  time  did  not 
create  an  obli^tion  on  the  part  of  the  city  so 
to  do  daring  the  term  of  the  franchise  should 
it  decide  to  construct  a  municipal  light  plant; 
Biich  provisions  of  the  franchise  being  a  mere 
option  to  the  dty. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;   William  T.  Kagland,  Judge. 

Suit  by  the  Memphis  Electric  Light,  Heat 
A  Power  Company  against  the  City  of  Mem- 
phis and  others.  Judgment  for  defendants, 
and  plalntUI  appeals.    Affirmed. 

Ben  F.  Olabn,  of  Palmyra,  and  B.  Soofleld, 
J.  E.  Luther,  and  J.  M.  Jayne,  all  o<  M^n- 
pbls,  for  appellant.  Hays,  Heather  &  Hen* 
wood,  of  Hannibal,  and  Hudson  V.  Smoot,  of 
Mttupbls,  for  respondents. 

BLAIS,  J.  Appellant  is  a  oorporatioQ  op- 
erating an  electric  light  plant  in  respondent 
dty,  and  brought  this  suit  to  enjoin  the  city, 
the  mayor,  city  clerli,  and  dty  council  from 
Issuing  and  selling  bonds  voted  in  1916  for 
tlie  purpose  of  erecting  a  manidpial.  light 
plant.  Aiq>ellant  originally  acquired  a  fran- 
chise granted  to  one  Craig  and  operated  under 
It  until  Its  expiration  in  1912.  In  that  year  a 
new  20-year  franchise  Was  granted  appel- 
lant, and  it  extended  its  lines  and  replaced 


some  poles,  Incnrxlng  aoofe  expense  In'  ao  do- 
ing. 

The  1912  franchise  ordinance  redted  the 
expiration  of  the  former  franchise  and  that 
appeUant  sought  a  renewal,  and  provided 
that,  "in  consideration  of  the  benefits  that 
will  accrue  to  the  dty  of  Memphis,"  the  dty 
granted  appellant  a  fraacbise  to  operate  its 
plant  for  an  additional  period  of  20  years; 
granted  the  usual  privileges  as  to  the  use  of 
streets  and  alleys,  but  spedflcally  provided 
that  "this  ordinance  shall  not  be  construed 
as  being  an  exclusive  franchise" ;  reserved 
to  the  dty  the  right  to  purchase  appellant's 
plant  at  any  time  it  desired ;  and.  In  case  It 
desired  to  purchase,  provided  for  an  appraise- 
ment of  the  property 'by  disinterested  persons, 
subject  to  rejection  by  either  party  and  re- 
appraisement  by  a  like  method,  such  second 
appraisement  to  be  final.  Rates  of  charges 
were  spedfled  in  the  ordinance,  but  no  agree- 
ment on  the  dty's  part  to  patronize  appellant 
appears  in  the  ordinance  or  elsewhere  in  the 
record.  It  is  in  evidence  the  city  continuous- 
ly, from  the  adoption  of  the  franchise  ordi- 
nance until  the  filing  of  this  suit,  procured 
appellant  to  furnish  lights,  paying  monthly 
for  the  service  rendered. 

Appellant's  contention  is  that  the  franchise 
excludes  the  dty  from  installing  a  municipal 
plant,  and  that  to  suffer  it  to  do  so  Is  to  per- 
mit the  Impairment  of  the  franchise  contract 
and  to  talce  appellant's  property  without  due 
process  of  law.  The  argument  advanced  is, 
in  substance:  (1)  That  the  exduslon  of  the 
dty  flfom  competition  with  appellant  Is  Im- 
plied from  the  fact  that  appellant's  franchise 
would  be  valueless  unless  the  dty  is  so  ex« 
eluded ;  and  (2)  that  the  reservation  by  the 
dty  of  a  right  to  purchase  appellant's  plant 
implies  an  obligation  to  do  so  in  case  the  dty 
desires  to  acquire  a  plant  of  Its  own  during 
the  life  of  appellant's  franchise. 

[1]  I.  A  dty  Invested  with  the  power  to  do 
so  and  having  entered  Into  a  contract  with  a 
light  company  whereby  it  agrees  not  to  erect 
or  acquire  a  competing  plant  may  be  enjoined 
from  Tlolatlng  such  contract.  Walla  Walla 
V.  Walla  Walla  Water  Company,  172  U.  S.  1, 
19  Sup.  Ct  77,  43  L.  Ed.  341;  Vlcksburg  v. 
Waterworks  Co.,  202  TJ.  8.  4B8,  26  Sup.  Ct 
660,  50  L.  Ed.  1102,  6  Ann.  Cas.  253. 

[J]  II.  The  power  of  respondent  city  to 
erect  a  light  plant  Is  one  given  it  for  the  ben- 
efit of  the  public.  The  Supreme  Court  of  the 
United  States  holds : 

"That  government,  possessing  powers  that  af- 
fect the  public  interests,  and  having  entered 
into  a  contract  involving  such  interests,  is  not^ 
by  moans  merely  of  implications  or  presump- 
tions, to  be  disarmed  of  powers  necessary  to 
accomplish  the  objects  of  its  existence;  that  any 
ambiguity  in  the  terms  of  such  a  contract  'must 
operate  against  the  adventurers  and  in  favor 
of  the  public,  and  the  plaintiffs  can  daim  noth- 
ing that  is  not  dearly  given  by  the  act' ;  that  'it 
can  never  t>e  assumed  that  the  government  in- 
tended to  diminish  its  power  of  accomplishiug 
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the  end  for  vhich  tt  was  created';  and  that 
those  who  insist  that  the  govemnient  has  sur- 
rendored  any  of  its  powers  or  agreed  that  they 
may  be  diminished  must  find  clear  warrant 
for  such  a  contention  before  it  can  be  heeded. 
'Grants  of  franchises  and  special  privileges  are 
always  to  be  construed  moat  strongly  against 
the  donee,  and  in  favor  of  the  public'  "  Water 
Oo.  V.  Knorville,  200  IT.  S.  loc  dt,  33,  26 
Sup.  Ct.  22i,  50  L.  Ed.  353. 

The  court  added  that  It  had  never  depart- 
ed from  or  modified  these  principles,  and 
held  that  they  were  fully  applicable  "to  or- 
dinances and  contracts  by  municipal  corpo- 
rations In  respect  of  matters  that  concern 
the  pubUc." 

The  decision  from  which  we  have  Just  quot- 
ed was  one  rendered  in  a  case  in  which  a 
waterworks  company  attempted  to  enjoin 
the  city  of  KnoxviUe  from  erecting  a  mu- 
nicipal plant  during  the  life  of  a  franchise 
previously  granted  the  company  by  the  city. 
That  franchise,  like  the  one  iir  this  case,  gave 
the  city  the  right  to  purchase  the  company's 
plant  if  it  80  desired. 

In  that  case,  as  in  this,  it  was  argued  that : 

The  company  "could  not  possibly  have  be- 
lieved that  the  city  would  establish  waterworks 
to  be  operated  in  competition  with  its  syatem, 
for  such  competition  would  b«  ruinous  to  the 
water  company;  as  its  projectors,  on  a  mo- 
ment's reflection,  could  have  perceived  when  the 
agreement  of  1882  was  made." 

The  court  responded  to  this  argimient  by 
saying: 

"On  the  other  hand,  the  city  may  with  much 
reason  say  that,  having  once  thought  of  having 
its  own  waterworks,  the  failure  to  Insert  in  that 
agreement  a  provision  precluding  it,  in  all  cir- 
cumstances and  during  a  long  period,  from 
having  its  own  separate  system,  snows  that  it 
was  not  its  purpose  so  to  restrict  the  exercise 
of  its  powers,  bat  to  remain  absolutely  free  to 
act  as  changed  circumstances  or  the  public 
exigencies  might  demand." 

Id  Vicksburg  ▼.  Waterworks  Co.,  sopra, 
the  court  reaffirmed  the  role : 

miat  franchise  contracts  are  "to  be  most 
strongly  construed  in  favor  of  the  public,  and 
that  where  the  privilege  claimed  fs  doubtful 
nothing  is  to  be  taken  by  mere  implication  as 
against  public  rights.  This  rule  has  been  ap- 
plied to  a  series  of  contracts  in  waterworks 
and  lighting  cases,  and  we  have  no  disposition 
to  detract  from  its  force  and  effect." 

[3]  l%e  franchise  invoWed  in  this  case  ex- 
pressly provides  that  It  is  not  to  be  construed 
as  exclusive.  It  contains  no  language  ex- 
pressly prohibiting  the  city  from  exercising 
its  power  to  construct  and  operate  a  lighting 
plant  during  the  franchise  term.  It  simply 
grants  to  appellant  the  right  to  operate  its 
plant  during  20  years.  Had  appellant  de- 
sired to  exclude  the  city  from  competitloa 
with  it,  assuming  the  city  is  empowered  to 
contract  to  abstain  from  such  competition,  it 
•honld  have  sou^t  a  franchise  plainly  effect- 


ing that  result.  The  contract  It  secured  does 
not  do  BO,  and,  whatever  the  rflect  upon  ap- 
pellant may  be  of  competition  with  a  mnnic- 
ipal  plant,  we  cannot  now  add  to  the  fran- 
chise stipulations  the  parties  did  not  insert 
when  they  framed  it 

[4]  The  argument  that  the  city's  right  to 
purchase  raises  an  obligation  to  do  so  in  case 
the  city  is  to  acquire  a  plant  at  all  during  the 
franchise  term  is  clearly  untenable.  That 
provision  of  the  franchise  merely  gives  the 
city  an  option  It  may  or  may  not  exercise  as 
it  sees  fit  There  Is  nothing  in  the  language 
of  this  section  of  the  franchise  ordinance 
which  hints  at  any  obligation  upon  the  part 
of  the  city  to  purchase  or  at  any  restriction 
upon  the  city's  power  to  erect  a  plant  of  its 
own. 

The  cases  chiefly  relied  upon  by  appellant 
are  the  Walla  Walla  and  Vicksburg  Cases, 
already  cited.  In  the  former  there  was  In 
the  franchise  granted  a  speclflc  provision 
that  until  certain  conditions  had  been  met 
(and  they  ooncededly  had  not  been  met)  "the 
dty  of  Walla  Walla  shall  not  erect,  maintain, 
or  become  Interested  In  any  waterworks  ex- 
cept the  ones  herein  referred  to,  save  as  here- 
inafter specified."  In  the  Vicksburg  Case, 
the  court  based  its  decision  upon  the  ground 
that  "the  city  has  provided  and  the  company 
has  accepted  a  grant  which  says  in  plain 
and  apt  words  that  it  shall  have  an  exdosive 
right,  a  sole  and  undivided  privilege."  As 
pointed  out,  the  court  In  the  Vicksburg  Case 
reafilrmed  the  doctrine  concerning  the  con- 
struction of  franchises  with  respect  to  limita- 
tions upon  the  powers  of  a  dty.  It  is  appar- 
ent these  dedsions  cannot  aid  appellant.  In  i 
Joplin  V.  Ught  Co.,  191  U.  S.  loc.  dt.  15».  ' 
24  Sup.  Ct  43,  48  L.  Ed.  127,  a  case  very 
like  the  one  at  bar,  the  franchise  was  held 
not  to  prevent  the  construction  of  a  munici- 
pal plant,  and  the  Walla  Walla  Case  dlsthi- 
gulshed  on  the  ground  we  have  stated. 

Appellant's  franchise  contains  nothing  ex- 
cluding the  dty's  power  to  construct  a  plant 
of  its  own.  No  such  exdusion  can  be  Implied. 
No  rights  of  appellant  are  infringed  by  the 
dty's  doing  that  which  the  contract  betwera 
it  and  appellant  left  It  free  to  do. 

III.  It  is  said  the  trial  court  erred  In  fail- 
ing to  "construe"  the  franchise  in  its  Judg- 
ment The  Jadgment  rendered  is  necessailty 
the  result  of  a  construction  such  as  we  have 
given  the  franchise.  That  construction  is  in- 
evitably tnvc^ved  in'  the  finding  against  appel- 
lant Without  regard  to  appellant's  right  to 
sue  to  construe  the  franchise,  we  think  ttte 
oonstracttoD  implied  by  the  Judgment  meets 
all  the  requirements  of  the  case;. 

The  Judgment  is  affirmed.  All  concnr: 
BOND,  P.  J.,  Inthe  resnlt 
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POWELL  r.  UNZTEH)  RYS.   CO, 

(No.  18473.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  2,  1»17.) 

APPEAt,   AND    Erbob   «=»(J99(4)  —  Recobd  — 
SnowiNO  Ebrob. 
The  record  does  not,  aa  it  must,  affirmative- 
ly show  error,  of  which  plaintiff  can  complain, 
in  giving  Instructions,  it  not  showing  any  were 

?;iven  by  the  court  of  its  own  motion  or  at  de- 
endants  request;  plaintiff's  exception'  being 
merely  to  instroctions  "adverse  to  plaintiff, 
and  lus  motion  for  new  trial  therein,  complain- 
ing of  instructions  "given  for  defendant,  not 
proving  any  were  given  for  it. 

[Ed.  Note.— For  other  case*,  see  Appeal  and 
£rror,  C«bL  Dig.  {  2828.] 

Appeal  from  St  Louis  Circuit  (3ourt ;  WU- 
son  A.  Taylor,  Judge. 

Action  by  M.  C.  Balrd  Powell  against  the 
United  Railways  Company.  Judgment  for 
defendant,  and  plalntlfT  api)eals.    Affli-med. 

Fauntleroy,  Cullen  &  Hay,  of  St  Louia,  for 
appellant  Boyle  &  Priest,  Cbarles  T.  Abeles, 
and  1\  £.  Frauds,  all  of  St  Loula,  tor  re- 
apondent 

BLAIR,  J.  This  is  an  action  for  persoaal 
injuries.  There  was  a  verdict  for  defendant 
The  only  assignments  of  error  concern  the 
giving  of  two  instructions.  The  record  sho«s 
that  seven  instructions  were  given.  Tbey 
are  numbered  la  order,  from  1  to  T,  being 
separately  headed,  in  order,  thus:  "Plalu- 
tiSCa  instruction  No.  1;"  "PlaiutlfTs  in- 
struction No.  2 ;"  "No.  3;"  "No.  4;"  "Plainr 
UfTs  instruction  No.  6;"  "No.  6;"  "No.  7." 
The  bill  of  exceptions  contains  nothing  show- 
lug  that  any  one  o{  these  instructions  was 
either  given  at  defendant's  request  or  b^  the 
court  on  its  own  'motion.  Exceptions  were 
saved  thus: 

"To  the  giving  of  those  instructions  adverse 
to  plaintiff,  plaintiff  then  and  there  duly  ex- 
cepted." 

Respondent  Insists  no  reviewable  question 
is  presented  in  this  state  of  the  record. 
Counsel  fbr  appellant  (not  the  same  who 
tried  the  case  and  made  the  record)  contend 
Instructions  "3"  and  "4"  may  be  reviewed. 

The  statute  (section  2028,  R.  S.  1909)  re- 
quires exceptions  to  be  saved  during  the 
progress  of  the  trial,  and  (section  2081,  R.  S. 
1909)  forbids  this  court  to  allow  an  excej)- 
tlon  on  appeal  except  such  as  shall  have  been 
expressly  decided  by  the  trial  court  It  is 
settled  law  that  error  is  not  presumed  and 
that  the  burdM>  is  npon  appellant  tx>  convict 
the  trial  court  of  error  before  a  reversal  can 
be  had.  Jorndt  v.  Hub  &  Spoke  Co.,  112  Mo. 
App.  loc  dt  345,  87  S.  W.  29 ;  Thompson  t. 
Wooldrldge,  102  Mo.  loc,  dt  611,  Ifi  S.  W.  79. 
Further,  the  facts  convicting  such  court  of 
error  must  appear  from  the  abstract  of  rec- 
ord. Holmes  V.  Braidwood,  82  Mo.  loc.  dt 
613;  Worden  v.  Housttm,  92  Mo.  App.  loc. 
dt  S71;   MitcbeU  v.  Mib^ll,  191  Mo.  loc. 


dt  4S1,  90  S.  W.  1147.  In  the  Instant  case  it 
does  not  appear  ttiat  any  instructions  were 
given  by  the  court  of  Its  own  motion  or  at 
respondent's  instance.  Even  the  exception 
taken  Is  not  to  particular  instructions,  nor 
yet  to  any  given  for  defendant  by  the  court, 
but  goes  merely  to  those  "adverse  to  plain- 
tiff." Such  a  record  cannot  be  said  to  show 
affirmatively  any  ruling  of  which  appellant 
can  complain.  That  the  motion  for  new 
trial  complains  of  instructions  "given  for  de- 
fendant" Cannot  aid  appellant.  The  record 
does  not  show  any  Instructions  were  "given 
for  defendant"  The  motion  does  not  prove 
itself,  and  if  no  instructions  were  given  for 
defendant  that  reason  amply  would  have 
Justified  overruling  that  ground  of  the  mo- 
tion. Counsel  suggest  these  rules  are  "tech- 
nicaL"  They  are.  In  fact,  statutory  in  sub- 
stance. "Whether  technical  or  not,  it  is  not 
within  our  province  to  refuse  obedience  to 
constitntional  statutes  governing  appeals. 
The  Judgment  is  affirmed.    All  concur. 


STATE  ex  reL  CARUTHEBS,  Pros.  Atty.,  v. 

LITTLE  RIVER  DRAINAGE  DIST. 

etal.    (No.  19910.) 

(Supreme  Ck)art  of  Missouri.    In  Banc.    June 
30,  1917.    Motion  for  Rehearing  De- 
nied July  12,  1917.) 

1.  Appeal  and  Ebbob  ♦=9591— Review— Reo- 
OBD— Shobt  Fobm— STATtrrE. 

Although  generally  matters  of  record  should 
be  preserved  m'the  abstract  of  same  and  mat- 
ters of  exceptions  in  the  abstract  of  the  bill  of 
^exceptions  where  the  bill  is  perfected  by  the 
filing  of  a  perfect  transcript,  where  a  ''short 
form  transcript"  consisting  ol  a  certified  copy 
of  the  record  entry  of  the  judgment  order,  or 
decree  appealed  from,  together  with  the  order 

f ranting  the  appeal,  was  filed  under  Rev.  St 
909,  §  2048,  although  the  abstract  of  the  rec- 
ord did  not  contain  the  recital  of  the  filing  of 
the  motion  for  new  trial  and  show  that  appeal 
was  granted,  as  these  facts  appear  in  the  short 
form,  the  deficiency  was  supplied  and  a  review 
on  the  merits  authorized. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2616,  2617.] 

2.  Dbatks  9ss2(8)  —  Dbainaok  Distbiot  -• 
Statute— GoNazBDOTion. 

Where  no  election  was  made  to  reorganize 
a  drainage  district  under  Laws  1013,  p.  232,  a 
discussion  of  any  of  the  provisions  of  that  act 
is  precluded  by  aection  S2  of  the  act 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  17.] 

3.  Statutes  $=9181(1)— Constbuozioit. 

Statutes  should  be  so  reasonably  construed 
as  to  give  them  their  intended  force  and  effect 

[Ed.   Note.— For   other  cases,   see   Statutes, 
Cent  Dig.  {  269.] 

4.  EtelNBTPT   DOMATN   ^sa.'iS^  APPBOPBIATION 
OF  HlOHWAT— PboCEEDINOS. 

As  the  state  has  ttie  primary  right  of  sover- 
eignty over  public  highways,  the  authority  of 
county  courts  being  delegated  and  the  interest 
in  fee  of  counties  being  held  as  subdivisions  of 
the  state,  and  as  a  drainage  district  is  a  publio 
corporation  under  Rev.  St.  1909,  {  5513,  which 
grants  such  districts  in  the  exercise  of  the 
state's  right  of  eminent  domain  a  right  of  way 
for  ditches,  canals,  levees,  and  dikes,   acroaa, 


ttsoVaTeUwr 


■■•  auM  topla  and  KVT-MUMBKBIa  all  Kar-Numbared  DIbmU  aaa  Ia4a«* 


Digitized  by 


^^oogle 


1118 


196  SOTTTHWnSTDBN  BtBPOBTEB 


OfOL 


ovor,  or  tTiroBgh  pnbHc  highways,  the  state  may, 
in  the  exercise  of  its  right  of  eminent  domain, 
authorize  or  direct  the  appropriation  of  such 
portions  of  the  public  highway  as  may  he  nec- 
essary to  enable  such  drainage  district  to  cut 
or  cross  them  without  the  formality  of  con- 
demnatipn  proceedings  if  the  power  conferred 
18  exercised  in  accordance  with  the  intent  and 
purpose  of  the  drainage  statutes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
mian,  Cent.  Dig.  §§  131-134.] 

6.  Eminent  Douain  <g=»53  —  Apfropbiaiion 
OF  Highway  fob  Drain. 

A  condemnation  proceeding  to  authorize  a 
drainage  district  to  cut  or  cross  a  public  high- 
way would  be  a  useless  formality,  as  the  state 
is  not  interested  in  determining  the  value  of 
the  easement  in  the  highway,  except  to  deter- 
mine whether  the  proposed  added  use  is  one  in 
the  interest  of  the  public. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Si  131-134.] 

II.  Constitutional  Law  9=970(1)— Lkoibi^- 

TivB  Question. 
Whether  the  proposed  added  use  in  a  public 
highway  created  by  the  cutting  or  crossmg  of 
the  highway  by  a  drainage  ditch  is  in  the  inter- 
est of  the  public  is  a  question  for  the  Ij^risla- 
ture. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  IS  129,  132,  137.] 

7.  Drains  €=»55  —  Establishment  —  Con- 

BTBUCTIOW      of      BbiDOES  —  LIABILITY      OF 

County. 
The  duty  rests  on  the  county  to  build  bridg- 
es rendered   necessary  bj  ditches  or  channels 
made  in  and  across  a  highway  by  a  drainage 
district 

pEd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  t  61.] 

8.  Appeal  and  Error  ^s>878(1)  —  Right  of 
Review — Afpelxee. 

Where  appellant  is  the  only  one  appealing,< 
review  is  limited  to  the  cont^tions  made  by 
him,  and  other  questions  raised  by  the  respond- 
ent will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  3573,  3574.] 


Appeal  from  Circuit  Court,  Cape  Girardeau 
Connty;  Frank  Kelly,  Judge. 

Suit  for  injunction  by  tbe  State,  on  the 
relation  of  J.  Henry  Caruthers,  Prosecuting 
Attorney,  against  the  Little  River  Drainage 
District  and  others.  The  judge  of  the  court 
of  comtnon  pleas,  after  granting  a  temporary 
writ  disqualified  himself,  and  the  case  was 
transferred  to  the  circuit  court.  From  a 
judgment  dissolving  the  temporary  injunc- 
tion, but  requiring  the  defendants  to  do  cer- 
tain acts  before  cutting  through  highways, 
the  relator  appeals.     Affirmed. 

J.  Henry  Caruthers  and  Edw.  D.  Hays,  both 
of  Cape  Girardeau,  for  appellant  Oliver  & 
Oliver,  of  Cape  Girardeau,  for  respondents. 

WALKER,  3.  The  prosecuting  attorney  of 
Cape  Girardeau  county  Institnted  this  action 
by  injunction  In  the  court  of  common  pleas 
of  that  coimty  against  the  Little  River  drain- 
age district  and  its  supervisors  and  secre- 
tary. The  purpose  of  this  proceeding  was  to 
enjoin  the  drainage  district  and  others  act- 
ing for  it  or  In  its  behalf  from  cutting  chan- 
nels or  ditches  for  drainage  purposes  across 


the  highways  of  said  connty  until  they  hare 
obtained  consent  so  to  do  from  the  county 
court  of  said  county  and  have  obligated  them- 
selves to  hold  said  connty  and  the  taxpay- 
ers thereof  harmless  from  any  expense  in- 
curred In  the  erecting  of  bridges  and  ap- 
proaches across  said  highways  at  the  points 
where  the  district's  diannels  or  ditches  croaa 
same. 

The  Judge  of  the  court  of  common  pleas, 
after  having  granted  a  temporary  writ,  dis- 
qualifled  himself,  and  the  cause  was  trans- 
ferred to  the  circuit  court  of  said  county, 
where  It  was  tried,  resulting  In  a  Judgment 
dissolving  the  temporary  injunction,  but  re- 
quiring the  drainage  district  before  cutting 
through  said  highways  to  cause  temimrary 
bridges  to  be  constructed  over  any  channel, 
ditch,  or  drain  where  said  highways  are  cut 
the  same  to  be  done  only  as  the  work  pro- 
ceeds, and  it  shall  be  necessary  for  its  fur- 
ther prosecution.  From  this  Judgment,  re- 
lator aKKols. 

[1]  L  It  Is  contended  that  as  tbe  abstract 
of  the  record  proper  filed  herein  does  not 
contain  a  recital  of  the  filing  of  the  motion 
for  a  new  trial  and  show  that  an  appeal  was 
granted  that  our  refvlew  must  be  limited  to 
such  portions  of  the  record  proper  as  bare 
been  Incorporated  in  the  abstract  (Stai^  t, 
Zehnder,  204  Mo.  loc.  dt  448,  10(2  S.  W.  992; 
Railroad  v.  Wyatt  Z»  Ma  itoa  dt  347,  122 
S.  W.  688),  although  the  omitted  entries  ap- 
pear In  the  Mil  of  exceptions.  Aa  a  general 
proposition  this  contention  Is  well  fbunded. 
Matters  of  record  should  be  preserved  in  the 
abstract  of  same  and  matters  of  exception  in 
the  abstract  of  the  bill  of  exceptions  where 
the  appeal  Is  perfected  by  the  filing  of  a  per- 
fect transcript  Case  v.  Garland,  264  Ha  463. 
175  S.  W.  200;  Dalton  v.  Register  Co.  248 
Ma  IBO,  164  S.  W.  67;  Kucsma  r.  Drosc- 
kowskl,  243  Mo.  57,  147  S.  W.  1000. 

Where,  however,  the  appeal  Is  perfected  by 
the  filing  of  an  abstract  preceded  as  required 
by  the  statute  (section  2048,  B.  S.  1909)  by 
what  Is  termed  '.'a  short  form  of  transcript" 
to  wit,  a  certified  copy  of  the  record  entry  of 
the  Judgment,  order,  or  decree  appealed  from, 
together  with  the  order  granting  the  appeal, 
we  have  helt^  that  although  the  abstract  ot 
the  record  proper  may  not  in  terms  declare 
that  a  certified  copy  of  tbe  Judgment  and 
order  granting  the  appeal  was  filed,  if  this 
fully  appears  in  the  short  form  tt  will  sap- 
ply  the  deficiency  and  authorize  a  review  on 
merits.  Godfrey  v.  Godfrey,  228  Ma  612, 128 
S.  W.  970;  Coleman  v.  Roberts,  214  Ma  634. 
114  S.  W.  88.  The  reason  for  this  rule  Is  evl> 
dent  The  abstract  derives  its  Integrity  frotn 
the  record,  aad  the  short  fbrm  is  bnt  a  part 
of  same.  They  are,  ttwrefore,  entitled,  so  far 
as  cMicems  their  verity,  to  like  consideration. 
In  this  case  the  certified  copy  of  the  record 
entry  shewing  the  g)ranting  of  the  anieal  alao 
sets  forth  the  filing  and  disposlttoa  of  tbe 
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motion  for  a  new  trial.  The  objections,  there- 
fore, to  the  sufBdency  of  the  record,  are  ful- 
ly met,  and  a  review  of  the  case  on  Its  mer- 
its Is  anthorlzed. 

[2]  II.  The  district  sought  to  be  enjoined 
was  Incorporated  In  November,  1907,  under 
what  Is  now  article  1.  c.  41,  K.  S.lflOe,  en- 
titled the  "Organization  of  Drainage  DIstrtcta 
by  Circuit  Courts."  The  relator  contends  that 
the  district  was  not  authorized  to  cut  Its  ca- 
nals or  ditches  across  the  highways  wlthoert 
first  securing  the  consent  of  the  connty,  and 
aa  a  means  to  that  end  condemnatlMi  was 
necessary.  It  is  further  contended  that  the 
expense  of  restoring  the  highways  to  their 
former  condition  should  be  home  by  the  dis- 
trict, whereas  the  district  maintains  that 
such  expense  should  be  borne  by  the  county. 
These  contentions  provoke  two  inquiries:  (1) 
Has  the  district  taken  the  preliminary  steps 
required  by  law  to  entitle  It  to  cut  across 
tbe  highways;  and  (2)  upon  whom  does  the 
burden  legally  rest  of  restoring  the  highways 
thereafter  to  their  former  condition. 

No  election  having  been  made  to  reorganize 
the  district  under  tbe  Laws  of  1913  (pp.  232- 
267),  a  discussion  of  any  of  the  provisions  of 
that  act  is  preclnded.  Not  only  does  the 
act  Itself  so  proride  (section  62,  p.  263),  bnt 
our  construction  of  same  in  State  ex  reL 
McWllllams  v.  Little  River  Drainage  Dis- 
trict, 190  S.  W.  loc  dt  901,  expressly  sastaina 
this  conclusion.  Tbe  assignments  of  error 
other  than  those  In  regard  to  the  contended 
application  of  the  act  of  1918  are  general  to 
their  nature,  and  are  properly  indnded  in 
the  two  leading  questions  which  we  have 
stated  demand  solution. 

The  state  in  the  exercise  of  its  right  of 
eminent  domain  has  through  the  Legislature 
granted  drainage  districts  the  rig^t  of  way 
for  ditches,  canals,  levees,  and  dikes  across, 
over,  or  through  public  highways.  Section 
5513,  R.  S.  1909.  Paraphrasing  the  very  clear 
exposition  of  this  subject  In  the  McWllllama 
Case,  Farts,  J.,  speaking  for  the  court,  says, 
In  effect:  In  dealing  with  public  highways 
counQy  courts  are  but  agents  of  the  state,  act- 
ing from  necessity  by  delegated  authority. 
Such  title  as  the  counties  have  in  the  fee  or 
to  the  easements  in  such  highways  Is  In  the 
nature  of  a  trust  for  the  whole  people,  or, 
more  comprehensively  speaking,  the  state. 
Therefore,  whatever  Interest  in  or  control 
over  such  highways'  is  possessed  by  the  sev- 
eral counties  Is  doe  to  the  fact  that  they  are 
legal  subdivisions  of  the  state ;  and  the  lat- 
ter for  convenience  and  to  facilitate  admin- 
istrative control  has  delegated  to  the  conn- 
ties  whatever  powers  they  possess  over  such 
highways.  The  powers  thus  conferred  are 
subject  always  to  the  limitation  that  they  do 
not  trench  upon  private  rights  or  attempt  to 
devote  such  highways  to  other  than  a  pub- 
lic use.  That  drainage  districts  are  public 
corporations  and  that  their  canals  and  ditch- 
es are  devoted  to  pnblic  uses  Is  too  well  e»- 


tabllshed  to  now  demand  dlsonsslon.  State 
ex  rel.  McWllllams  v.  Drainage  District, 
siipra;  Carder  v.  Dratoage  District,  26  Mo. 
loc.  dt.  566 ;  Morrison  v.  Morey,  146  Mo.  loc. 
dt  561,  48  S.  W.  629. 

[3]  The  crossing  of  public  highways  by 
such  ditches  Is  not  incompatible  with  the  con- 
duslon  that  this  use  of  such  highways  Is  a 
public  one.  The  necessities  of  the  case  sub- 
tain  this  condu&lon.  No  system  of  drainage 
dltdies  can  be  constructed  which  may  not,  to 
effect  their  completion,  require  the  crossing 
of  poUlc  highways;  and  It  Is  elementary 
that  statutes  shoald  be  so  reasonably  con- 
strued as  to  give  them  their  Intended  force 
and  effect.  State  ex  rel.  Bemero  v.  McQnll- 
lln,  246  Mo.  617,  152  g.  W.  347;  Curtis  v. 
Sexton,  252  Mo.  221,  159  S.  W.  512;  State  ex 
rel.  St  Louis  v.  Railroad,  282  Mo.  720,  174 
S.  W.  73;  State  ex  Inf.  v.  Duncan,  265  Mo. 
26,  175  S.  W.  940,  Ann.  Oas.  19160,  1;  Johns- 
ton v.  Ragan,  266  Mo.  420,  178  S.  W.  159; 
State  ex  rel.  v.  Gordon,  286  Mo.  394,  181  S. 
W.  1016.  A  holding,  therefore,  that  the  cross- 
ing of  a  pabllc  highway  by  a  drainage  dltdi 
throu^  the  Instrumentality  of  a  district  or- 
ganised nnder  the  statute  Is  not  a  pnblic  use 
or  Is  Incompatible  with  sndi  use  would  not 
be  in  harmony  with  the  legislative  Intent, 
which  is  too  evident  to  admit  of  question  and 
would  render  possible,  in  many  Instances,  the 
defeat  of  the  purpose  of  the  statute,  a  re- 
sult always  to  be  avoided  within  the  bounds 
of  reasonable  interpretation. 

[4]  The  primary  right  of  sovereignty  of  the 
state  over  tbe  pnblic  highways  therein,  the 
public  character  of  drainage  districts  as  sub- 
divisions of  the  state,  and  the  consequent 
public  use  of  drainage  ditches  as  necessary 
instrumentalities  to  the  existence  of  such 
subdivisions,  being  established.  It  follows 
that  the  state  may  In  tbe  exercise  of  its  right 
of  eminent  domain  authorize  or  direct  the 
appropriation  of  sudi  portions  of  the  public 
highways  as  may  be  necessary  to  enable  such 
drainage  district  to  cut  or  jross  same  without 
the  formality  of  condemnation  proceedings  If 
the  iwwer  conferred  is  exerd&ed  in  accordance 
with  the  intent  and  punwse  of  tbe  drainage 
statutes.  This  conclusion  rests  primarily  up- 
on the  well-established  rule  that  the  Legls> 
latare  may  authorize  the  appropriation  of 
property  already  devoted  to  a  public  use  to 
another  and  a  different  public  use  whenever 
In  the  Judgment  of  the  Legislature  the  pub- 
lic Interest  so  requires.    16  Cyc.  p.  612,  and 


[t,  6]  Furthermore,  condemnation  proceed- 
ings, which  are  nothing  more  than  oompnl> 
sory  sales  of  the  owners'  Interest  therein,  are 
authorized  for  the  purpose  of  ascertaining 
the  value  of  the  property  and  to  provide  for 
compensation  therefor.  Here  the  owner  to 
the  state,  or  what  is  equivalent  thereto,  It 
possesses  the  right  of  control  of  the  easement 
created  bf  the  establishment  of  tbe  blgbway^ 
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It  Is  not  coacemed  In  tbe  ascertainment  of 
the  value  of  this  easement  except  to  deter- 
mine whether  the  proposed  added  use  Is  one 
in  tbe  Interest  of  the  public,  and  of  this  the 
Legislature  is  the  Judge.  A.  proceeding, 
therefore,  by  a  condemnation  under  this  state 
of  facts  would  be  nothing  more  than  a  use- 
less formality. 

[7, 1]  III.  Tbe  question  as  to  whether  the 
county  should  be  required  to  build  the 
bridges  rendered  necessary  by  the  ditches  or 
channels  made  in  and  across  the  highway  by 
the  drainage  district  has  been  answered  in 
the  afflrmative  by  this  court  in  two  recent 
cases.  State  ex  rel.  t.  Little  River  Drainage 
District,  100  S.  W.  lot  cit  901;  State  ex  rel. 
T.  Charlton  Drainage  District,  268  Ma  345, 
158  S.  W.  033.  To  our  mind  the  reasoning  of 
these  cases  is  (dear  and  ooncluslTe,  and  we 
find  no  grqund  here  urged  of  sufficient  force 
to  cause  us  to  change  the  conclusion  there 
reached.  Some  question  is  raised  by  the  re- 
spondents concerning  the  extent  of  the  judg- 
ment rendered  by  the  trial  court  Only  tbe 
relator  is  appealing,  and  hence  our  review 
is  limited  to  tbe  contentions  made  by  lilm. 

This  results  in  an  afiOrmance  of  the  Judg- 
ment, and  it  is  so  ordered.   All  concur. 


NICHOLSON  V.  WRIGHT  ot  aL    (No.  18572.) 

(Supreme  Court  of  Missouri,  Diviwm  No,   1. 
July  2,  1917.) 

Affbal  and  Bbbob  «=963S(3)  —  Rboobd  — 
Showing  Bbbob. 
Correctness  of  judgmeut  in  ejectment,  tried 
to  the  court  and  involving  location  of  land, 
depending  on  tbe  evidence,  all  of  which  the  ab- 
stract does  not  contain  or  make  understandable^ 
there  must  be  an  affirmance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  <§§  2779,  2829.] 

AK)eal  from  Circuit  Conrt,  Greene  Coun- 
ty;  Guy  D.  Kirby,  Judge. 

Action  by  W.  A.  Nicholson  against  Amanda 
3.  Wright  and  others.  Judgment  for  i>laln- 
tiff,  and  defeadante  appeal.    Aiflrmed. 

L.  O.  Nleder,  of  MansAeld,  J.  P.  Swain,  of 
Mountain  View,  and  Hawkins  &  Pepperdine, 
at  Springflrfd,  for  appellants.  Orchard  & 
Cunningham,  of  I]mln«ice,  for  respondent. 

BOND,  J.  This  is  an  action  in  ejectment 
begun  In  Shannon  county  to  reoovar  two 
acres  ot  ground.  Tbe  answer  was  a  general 
dffliiaL  Tbe  case  was  taken  to  Greene  coun- 
ty on  a  cliange  of  venue,  where  tbe  parties 
waived  a  jury  and  submitted  the  Issaes  to 
tbe  court,  which  rendered  Judgm«it  in  favor 
of  plalntlfC  for  the  possession  of  tbe  land 
and  $30  damages  and  60  cents  per  month  as 
monthly  rental  value,  from  which  defendants 
duly  appealed  to  this  court,  where  the  cause 
w:is  submitted  without  argument  upon  the 
abstract  of  the  record,  statement!  brief,  and 


argnmeqt  of  appeUants,  reep<wdent  flUng  no 
brief. 

No  instructions  were  asked  or  given  on  the 
trial  in  the  lower  court.  In  the  abstract 
famished  by  appellants,  mention  is  made  of 
the  deeds  intcoduoed  by  plaintiff,  but  tlie 
contents  of  the  deeds  are  not  set  forth ;  net- 
tberismuchof  tbe  oral  testimony;  appel- 
lants stating  they  did  not  have  possession  of 
tbe  deeds,  and  that  the  omitted  evidence  was 
not  deemed  to  be  material. 

The  pointi  in  controversy  in  the  ooort  t>e- 
low  was  wtaetlier  the  two  acres  sued  for  were 
situated  in  section  16,  or  in  section  22. 
Touching  tliat  isane  there  was  evidence  adr 
duoed  t>y  both  parties  referring  to  the  correct 
boondaiy  line  between  these  two  sections. 

It  is  impossible  fbr  us  to  ascertain  from 
tbe  abstract  in  tUs  case  tbe  testimony  ad- 
duced in  support  of  iriaintiff's  title,  or  to 
understand,  in  view  of  the  omission  of  a  part 
thereof,  tlie  whole  testimony  of  the  oral  wit- 
nesses, or  its  relevancy  and  proliatlve  effect 
The  rule  is  weU  settled  tbat  where  an  aV^tion 
at  law  is  tried  befmre  the  conrt  sitting  as  a 
jury,  and  no  Instructions  are  asked  or  given, 
and  no  other  legal  error  intervening  on  tlie 
trial  is  brought  up  for  review,  the  jodgment 
will  be  affirmed,  if  tliat  can  lie  done  under 
any  theory  of  law  or  fact  applicable  to  tbe 
issues  and  tbe  record  as  it  is  presoited  to  us. 

That  rule  must  be  amdied  in  this  case  in 
view  of  what  has  been  stated  about  the  coo- 
teats  of  the  abstract  The  result  is  that  the 
judgment  of  the  lower  court  is  affirmed-  It 
is  so  ordered.    All  concur. 


BABCOOK  V.  ADAMS.    (No.  17999.) 

(Supreme  Court  of  Missouri     In  Bana     June 
30,  1917.) 

LnoTATioN  OF  Aonona  «=>73(6)— Disabiu- 

TIES— COVILBTUBB. 

Where  a  married  woman  became  in  1873.  the 
owner  of  the  legal  title  to  real  estate,  the  vested 
right  of  ber  husband  to  possession  and  to  main- 
tain a  posaessory  action  therefor  was  not  taken 
away  by  the  Married  Woman's  Act  of  1^39 
(Rev.  St  1009,  §  8309),  and  the  2*-ycar  statute 
of  Umitationg  (Rev.  St  1909,  f  1881)  did  not  be- 
gin to  run  against  her  until  his  death  in  1912. 
so  that  her  grantee  in  1912,  after  the  death  of 
her  husband,  was  not  barred  from  maintaining 
an  action  to  determine  title  against  a  defendant 
in  ozdusive  adverse  possession  of  the  land 
since  1884. 

[Eld.  Note. — For  other  cases,  see  limitatioD 
of  Actions,  Cent.  Dig.  {  403.] 

Woodson,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Butler  County: 
J.  P.  Foard,  Judge. 

Action  by  George  W.  Babcock  against  W.  B. 
Adams.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  is  an  action,  under  section  2S35,  Re- 
vised Statutes  1909,  to  determine  the  title  to 
lot  1  of  block  11  in  Dunford's  addition  to  the 
city  of  Poplar  Bluff,  Butler  county.  Ma 
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The  petition  wm  filed  November  29,  1912, 
and  is  In  the  nsnal  form.  The  answer  con- 
tains: (1)  Oeneral  denial,  except  that  de- 
fendant admits  that  he  claims  title  to  the 
lot.  (2)  The  following  allefratlon:  "That  prior 
to  May  4,  1884,  he  entered  Into  negotiations 
with  Alice  Anstermell  (the  common  source  of 
title)  and  J.  H.  Anstermell,  her  hnsband,  for 
the  purchase  of  all  of  block  11  In  Dunford's 
addition,  as  aforesaid;  that  he  was  Informed 
by  the  said  Alice  Anstermell  and  J.  H.  Anster- 
mell that  said  block  11  as  appeared  npon 
the  plat  of  said  Dunford's  addition  was  incor- 
rect ;  that  because  of  a  mistake  in  the  survey 
of  said  addition,  said  block  11  contained  only 
three  lots,  namely,  lots  2,  S,  and  4,  and  that 
there  was  no  lot  No.  1  In  said  block  by  rea- 
son of  the  mistake  in  said  survey ;  •  *  • 
that  on  May  4,  1884,  the  said  J.  H.  Anster- 
mell and  Alice  Austermell  made,  executed, 
and  delivered  to  this  defendant  their  gen- 
eral warranty  deed  conveying  to  defendant 
lots  2,  S,  and  4  in  said  block  11  of  said  Dun- 
ford's  addition,  claiming  at  the  time  that  said 
deed  conveyed  all  of  the  land  In  said  block 
eleven."  No  proof  whatever  was  offered  to 
establish  the  allegations  of  mistake  or  de- 
celt  charged  In  (2)  above.  (3)  A  plea  of  the 
statute  of  limitations. 

The  reply  denied  the  new  matter  in  the 
answer,  and  alleged  that  at  all  the  times 
during  the  alleged  acts  of  possession  and  own- 
ership by  the  defendant  of  said  premises  the 
said  Alice  D.  Austermell  was  a  married  wo- 
man, and  so  continued  until  the  death  of  her 
said  hnsband  in  March,  1912. 

Trial  (without  a  Jury)  was  had  before 
the  circuit  court  of  Butter  county,  resulting 
In  a  Judgment  decreeing  the  titie  of  said  lot 
to  be  In  the  plaintiff.  Defendant  has  duly 
appealed. 

The  evidence  tends  to  establish  the  fol- 
lowing facts: 

It  was  admitted  by  stipulation  of  the  par- 
ties: 

That  Alice  D.  Austermell  is  the  common 
source  of  title,  and  that  she  is  the  daughter  of 
Thomas  Dunford,  deceased,  "that  at  the  time 
of  the  death  of  Thomas  Dunford  In  the  year 
1873  Alice  D.  Dunford  was  intermarried  with 
one  J.  H.  Austermell,  and  that  from  the  date  of 

said  marriage  in  1873  until  the  day  of 

March,  1912,  the  date  of  the  death  of  said  J.  H. 
Austermell,  the  said  Alice  D.  Dunford  (Auster- 
mell) lived  with  her  husband,  J.  H.  Austermell, 
as  his  wife." 

Plaintiff  offered  In  evidence  a  quitclaim 
deed  dated  September  14,  1912,  executed  by 
said  Alice  D.  Austermell  (then  living  in  the 
state  of  Gallfomla)  as  grantor,  conveying  the 
lot  in  suit  to  the  plaintiff  In  consideration 
of  the  sum  of  $10. 

Defendant  oSteiei  In  evidence  a  general 
warranty  deed  from  J.  H.  Austermell  and 
Alice  Austermell,  his  wife,  to  W.  B.  Adams, 
the  defendant,  dated  May  9,  1884,  and  duly 
recorded  May  29,  1884,  conveying  lots  2,  3, 
and  4  In  block  11  in  Dunford's  addition  to  the 
dty  of  Poplar  Bluff,  Mo.,  together  with  other 


land.    (Lot  1  Involved  in  f)iis  suit  Is  not  In- 
cluded in  said  deed.) 

After  receiving  the  above  deed,  the  de- 
fendant, in  1884,  fenced  all  the  land  described 
In  said  deed,  and  also  lot  1  Involved  in  this 
suit.  He  continued  In  the  exclusive  adverse 
possession  of  said  lot  1  from  that  date  down 
to  the  present  time,  claiming  the  same  as 
his  own,  and  during  said  time  paid  all  taxes 
assessed  against  said  lot  1.  The  present  val- 
ue of  the  lot  is  shown  to  be  $1,200. 

lew  R.  Thomason,  of  Poplar  Bluff,  for  ap- 
pellant Arthur  T.  Brewster,  of  Ironton,  and 
W.  A.  Walker  and  John  A.  Gloried,,  both  of 
Poplar  Bluff,  for  respondent 

WIIiLIAMS,  J.  (after  stating  the  facts  as 
above).  I.  Tlie  sole  question  for  determina- 
tion Is  one  of  limitations.  Appellant  contends 
that  the  plaintiff's  right  of-  recovery  is  barred 
by  section  1881,  Revised  Statutes  1909,  known 
as  the  24-year  statute  of  limitations. 

The  facts  may  be  briefly  stated  as  follows: 
AUce  Austermell,  a  married  woman.  In  1873 
became  the  owner  of  the  legal  title  to  the  lot 
In  question.  This  was  prior  to  the  passage  of 
the  Married  Woman's  Act  in  1889  (now  sec- 
tion 8309,  Revised  Statutes  1909).  She  re- 
mained under  the  disability  of  coverture  un- 
til the  death  of  her  husband  In  March,  1912. 
On  September  14,  1912,  she  conveyed  said 
lot  by  quitclaim  deed  to  the  plaintiff,  who, 
on  November  29,  1912,  Instituted  this  suit 
From  May,  1884,  till  the  Institution  of  this 
suit  (a  period  of  more  than  27  years)  the 
defendant  was  in  the  open,  adverse,  and  con- 
tinuous possession  of  sold  lot  claiming  to  own 
the  same.  If,  then,  either  the  10  or  the  24- 
year  statute  of  limitations  commenced  to 
run  against  Alice  Austermell  upon  the  date 
of  the  entry  by  defendant  in  1884,  the  present 
action  would  certainly  be  barred.  Did  the 
statute  of  limitations  then  begin  to  run?  We 
think  not 

In  the  case  of  Graham  v.  Ketchum,  192 
Mo.  15,  90  S.  W.  350,  after  an  exhaustive 
review  of  the  authorities.  Judge  Gantt  de- 
clared the  rule  to  be  that,  where  a  married 
woman,  prior  to  the  Married  Woman's  Act 
of  1889,  became  the  owner  of  the  legal  title 
to  real  estate,  the  right  to  the  possession 
thereof  and  the  right  to  maintain  a  posses- 
S017  action  therefor  immediately  vested  in 
the  husband;  that  said  right  of  possession 
in  the  husband  t>ecame  a  vested  right  which 
was  not  taken  away  by  the  subsequent  Mar- 
ried Woman's  Act  of  1889 ;  that  the  statute 
of  limitations  under  such  conditions  did  not 
begin  to  run  against  the  married  woman  un- 
til the  death  of  her  husband,  from  which 
date  she  liad  10  years  within  which  to  In- 
stitute her  action.  Applying  that  rule  to  the 
facts  of  the  present  case.  It  necessarily  fol- 
lows that  the  statute  of  limitations  has  not 
so  operated  as  to  divest  plaintiff's  title,  and 
that  the  ruUng  of  the  trial  court  was  correct 

The  above  decislcm  has  remained  In  force 
and  effect  to  the  present  day.    It  has  now 
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become  a  rale  of  property,  and  the  same 
should  not,  by  judicial  action,  be  changed. 
It  would  theref(»-e  serve  no  useful  purpose 
to  reopen  the  question  for  further  dlacus- 
alon. 
The  judgment  Is  afflnned. 

WALKER,  FABIS,  and  BIiAIR,  JJ.,  eon- 
cur.  GRAVES,  O.  J.,  concurs  In  separate 
opinion.  BOND,  J.,  concurs  in  the  result. 
WOODSON,  J.,  dissents. 

GRAVBS,  O.  3.  I  concur  mi  the  ground 
that  under  our  rulings  (now  a  rule  of  prop- 
erty) prior  to  1889  the  husband  had  the  sole 
right  of  possession  to  the  property  Involved, 
and  this  right  continued  to  his  death.  We 
have  had  some  announcements  since  the  act 
of  1889  (I  mean  covering  rights  accruing  since 
that  act)  to  which  I  do  not  agree. 
'  I  have  long  had  in  mind  the  Idea  that  we 
have  misconstrued  section  1881,  B.  S.  1900, 
when  read  in  connection  with  the  Married 
Woman's  Act.  In  origin  this  statute  ante- 
dates the  Married  Woman's  Act.  It  was  at 
the  time  of  Its  first  enactment  expressive  of 
common-law  doctrines.  At  Its  inception  mar- 
ried women  belonged  to  a  class  suffering  dis- 
abilities, so  far  as  the  right  to  sue  was  con- 
cerned. This  section  1881  excepted  the  class 
(married  women)  from  the  limitations  pre- 
scribed by  section  IS'TO,  B.  S.  1909,  which  Is 
the  10-year  statute  of  limitations.  But  for 
the  exception  the  married  woman  would  have 
fallen  under  the  ban  of  said  section  1879. 
This  exertion  made  by  section  1881  was 
written  Into  the  law  because  of  the  then  In- 
ability of  a  married  woman  to  sue  and  re- 
cover her  real  estate.  When  the  Married 
Woman's  Act  was  passed  all  reason  for  the 
exception  vanished.  By  section  1881  she  was 
not  excepted  for  the  reason  that  she  was  a 
married  woman,  but  because  she  belonged  to 
a  dass  laboring  under  disabilities.  When  the 
disabilities  were  removed  from  the  dass  (as 
they  were  by  the  Married  Woman's  Act),  then 
the  excepted  class  was  In  effect  removed  from 
the  statute,  and  as  to  statutes  of  limitations 
the  married  woman  stood  just  as  all  other 


petaons  snl  Juris  stand;  In  other  words,  the 
effect  of  ttte  Married  Woman's  Act  was  to 
repeal  and  modify  the  terms  of  the  statute, 
to-  the  extent  of  taking  this  excepted  dass 
(married  women)  out  of  section  1881. 

Since  the  passage  of  the  Married  Woman'* 
Act  there  is  no  reason  tor  saying  that  a  man 
or  single  woman  must  sue  for  lands  within 
10  years,  but  the  married  woman,  possessed 
of  all  the  rights  to  sue  as  the  others,  should 
have  the  statute  tolled  In  her  favor.  I  am 
aware  that  our  opinions  are  the  other  way, 
but  these  have  long  since  been  my  views,  and 
I  take  this  occasion  to  express  them.  Of 
course,  if  the  husband  had  acquired  marital 
rights  as  to  the  possession  prior  to  the  pas- 
sajTe  of  the  Married  Woman's  Act,  his  rights 
would  not  be  extinguished  by  the  Married 
Woman's  Act,  and  in  this  case;  the  marriage 
having  occurred  long  prior  to  the  Married 
Woman's  Act,  the  ri^t  of  possession  ac- 
crued to  the  husband  upon  the  marriage, 
and  remained  with  him  thereafter.  Nor  are 
maritail  rights  accruing  to  the  husband  prior 
to  the  Married  Woman's  Act  divested  by  rea- 
son of  such  act.  Leete  v.  State  Bank,  115 
Mo.  184,  21  S.  W.  788;  Leete  v.  State  Bank, 
141  Mo.  574,  42  S.  W.  1074.  The  wife  was 
never  entitled  to  the  possession  until  after 
the  husband's  death,  because  such  right  of 
possession  accrued  to  the  husband  long  prior 
to  the  Married  Woman's  Act.  But  for  this 
fact,  in  my  Judgment,  even  the  10-year  stat- 
ute of  limitation  would  bar  her.  This  on  the 
theory  first  above  outlined. 

If  ttie  marriagie  had  occurred  after  the  Mai^ 
rted  Woman's  Act,  I  would  say  the  idaintlff 
was  barred  by  both  the  10  and  24  year  statute 
of  limitations.  But  the  husband's  right  of  pos- 
session, having  accrued  prior  to  the  Married 
Woman's  Act,  remains  as  the  only  barrier 
In  this  case.  Had  the  wife  sued  for  posses- 
sion, the  party  in  possession  oould  have  de- 
feated her  action  by  showing  that  the  right 
of  possession  was  In  the  husband,  and  not  In 
her.  Her  right  of  possession,  and  therefore 
her  right  to  sue  therefor,  accrued  upon  the 
dissolution  of  the  marriage  relation,  and 
thereby  the  destructioa  of  the  marital  rights 
In  the  husband.    For  these  reascms,  I  ooncnr. 
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FRANKBL  v.  HUDSON.     (No.  18174.) 

(Supreme  Court  of  IfiBsouri,  DiTision  No.  1. 

July  2,  1917.    Motion  for  Rehearinc 

Denied  July  14,  1917.) 

1.  Appeai.  and  Brbob  «=»806— Scofk  of  Rk- 
viEW  —  Abandonmsnt  or  Appeal  —  Fil- 
ing New  Action. 

FUing  a  new  action  pending  appeal  is  not 
an  abandonment  of  the  appeal. 

[Ed.  Note.— For  other  cases,  »ee  Appeal  and 
Error,  Cent.  Dig.  S|  8174,  8176.1 

2.  Appeal  and  Ebhob  ^9927(8)  —  Scope  of 
Review — Prebukptions. 

In  determining  whether  plaintiff's  case 
shonld  have  been  submitted  to  the  jury,  all  evi- 
dence and  inferences  unfavorable  to  him  must 
be  disregarded,  and  all  evidence  and  all  reason- 
able inferences  favorable  to  him  must  be  taken 
into  consideration,  though  all  the  witnesses 
were  called  by  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent.  Dig.  $g,  3748,  4024.] 

3.  Evidence  ®=>591— Conclusiveness— Tes- 
timony or  Witnesses  Called  by  Pabty. 

While  a  party  cannot  impeach  his  own  wit- 
ness, he  may  prove  the  facts  to  be  otherwise 
than  as  such  witness  testified. 

[Bd.   Note.— For   other  casoo,   see  Evidence, 
Cent  Dig.  {{  2440-2443.] 

4.  Municipal  Oorpobations  9=3706(2)  — 
Streets— Speed  of  Vehicles— Injubies  to 
Person. 

A  pedestrian's  petition,  charging  that  de- 
fendant negligetatly  drove  his  automobUe  and 
thereby  injured  the  pedestrian,  is  sufficient  to 
let  in  the  humanitarian  doctrine. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent.  Dig.  {  1518.] 

6.  Municipal    Cobpobations    ^=706(6)    — 
Streets— Speed  of  Vehicles— Injubies  to 
Person — Questions  ros  Juby. 
Evidence  held  sufficient  to  warrant  submis- 
sion to  the  jury  of  the  humanitarian  doctrine  of 
a  pedestrian's  right  to  recover  for  injuries  by 
an  automobile. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1518.] 

6.  Municipal  Corporations  «=»706(6)  — 
Streets- Speed  op  Vehicles— Injuries  to 
Person— Questions  fob  Jubt. 

Evidence  regardless  of  humanitarian  doc- 
trine held  to  warrant  submission  to  the  jury  of 
pedestrian's  right  to  recover  for  injuries  when 
struck  by  an  automobile.   ' 

[Ed.   Note.— For   other   cases,   see  Municipal 
Corporations,  Cent  Dig.  g  1518.] 

T.  Municipal    Cobpobations    «=5>706(7)    — 
Streets— Speed  of  Vehicles— Injuries  to 
Pkbson— Questions  fob  Jury. 
Evidence  held  sufficient  to  warrant  submis- 
sion to  the  jury  of  the  queHtion  of  a  pedestrian's 
contributory    negligence    at    the    time    he    was 
struck  by  an  automobile. 

[Ed.   Note.— For   other  cases,   seo  Municipal 
Corporations,  Cent  Dig.  {  1518.] 

8.  Municipal    Corporations    «=»706(7)    — 
Streets— Speed  of  Vehicles— Injuries  to 
Persor. 
A   pedestrian,  imperiled  through  the  negli- 
gence at  an  automobile  driver,  is  not,  as  a  mat- 
ter of  law,  negligent  if  in  attempting  to  escape 
he  erra  in  judgment  and  moves  in  the  wrong 
direction. 

[Ed.   Note.— For  other  cases,   see  Municipal 
Corporations,  Cent  Dig.  {  1518.] 


9.  Appeal  and  Ebbob  «=»960(3)— Revikw— 

Discretion  of  Court  —  Stbikiho  Plxad- 

ntas. 

Refusal  to  strike  out  the  jploading  of  a  party 

refusing  to  testify  or  give  his  deposition  under 

Rev.  St  1900,  i  6361,  is  to  be  interfered  with 

only  in  the  case  of  a  clear  abuse  of  discretion. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  3825,  3833.] 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

Action  by  Morris  Frankel  against  Herbert 
N.  Hudson.  From  an  order  overruling  mo- 
tion to  set  aside  involuntary  nonsuit,  plaln- 
tlfr  appeals.  Reversed  and  remanded,  with 
directions. 

David  (Joldsmltb  and  Sale  &  Frey,  all  of 
St.  Louis,  for  appellant.  W.  Christy  Bryan 
and  Charles  E.  Morrow,  both  of  St  Louis, 
for  respondent 


BLAIR,  J.  Appellant  brought  this  action 
for  damages  for  injuries  received  when  he 
was  struck  by  respondent's  automobile.  This 
appeal  followed  an  order  overruling  a  mo- 
tion to  set  aside  an  involuntary  nonsuit 
Since  his  appeal  in  this  case,  appellant  be- 
gan a  second  action  against  respondent,  In 
which  the  petition  counted  on  the  same  facts. 
Respondent  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  the  institu- 
tion of  the  second  action  is  an  abandonment 
of  the  appeal  in  this.  After  the  petition  in 
this  case  was  filed,  appellant  gave  notice  to 
take  depositions  in  Chicago,  and  subpoenaed 
respondent  to  give  his  deposition  in  that 
city.  Respondent  did  not  appear,  and  appel- 
lant subsequently  moved  to  strike  out  his 
answer.  This  motion  was  overruled,  and  this 
ruling  is  assigned  for  error.  Before  the 
trial  appellant  caused  to  foe  issued  a  sub- 
poena duces  tecum,  commanding  one  Owen 
Jackson  to  produce  at  the.  trial  a  writing 
signed  by  respondent,  and  alleged  to  contain 
material  admissions.  Jackson  made  return 
to  this  subpoena  that  he  was  an  attorney 
at  law  and  was  counsel  of  record  for  re- 
spondent in  this  case,  and  that  all  communi- 
cations by  respondent  to  him  were  privileged; 
that  be  did  not  have,  at  the  time  the  sub- 
poena was  served  on  him  nor  thereafter,  any 
writing  or  statement  or  copy  thereof  such 
as  was  described  in  the  subpoena.  The  court 
took  up  the  matter,  recalled  the  subpoena, 
and  set  aside  the  order  for  its  issuance. 
This  is  assigned  for  error.  After  the  evi- 
dence was  in  and  respondent's  demurrer 
thereto  had  been  tendered  and  respondeat 
bad  announced  he  would  stand  on  his  de- 
murrer, counsel  asked  that  appellant  be  re- 
called, a  dispute  having  arisen  as  to  his  tes- 
timony. This  was  refused,  and  the  refusal 
is  assigned  for  error.  The  evidence  concern- 
ing the  manner  of  appellant's  injury  Is  set 
out  in  the  opinion. 

[1]  I.  Respondent  contends  the  filing  of 
the  second  action  constituted  "an  abandon- 
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ment  of  the  appeal,  and  that,  despite  the  fact 
no  service  was  had  in  sudi  second  action 
and  it  was  dismissed  for  want  of  prosecu- 
tion iMig  prior  to  the  docketing  and  sal>- 
mlsslon  of  this  cause,  this  appeal  must  be 
dismissed.  Cases  are  cited.  In  Dannan  t.  Cole- 
man, 8  Mo.  App.  595  (memo)  it  Is  held  that  a 
defendant  who  takes  leave  to  plead  after 
bis  demurrer  Is  overruled  is  presumed  to 
abandon  his  demurrer,  and  cannot  stand  on 
it  after  an  Interlocutory  judgment  against 
him  for  failure  to  plead.  In  Gllstrap  v. 
Felts,  50  Mo.  loc.  cit.  431,  appellant  had,  aft- 
er judgment  arrested  and  new  trial  granted, 
participated  in  the  new  trial.  It  was  held 
be  could  not  complain  of  error  in  granting 
the  new  trial.  In"  Burke  v.  Cunningham,  42 
Neb.  646,  60  N,  W.  903,  an  appeal  was  fli-st 
taken  and  a  writ  of  error  subsequently  sued 
out.  This  last  was  held  as  an  abandonment 
of  the  appeal  under  the  law  of  that  state. 
These  decisions  do  not  decide  the  question 
before  us.  From  the  statute  (sections  1800, 
1804,  R.  S.  1909)  it  appears  the  pendency  of 
this  action  might  have  been  tendered  as 
ground  of  abatement  of  the  second  action. 
The  institution  of  the  second  action  no  more 
constituted  an  abandonment  of  this  appeal 
than  it,  ipso  facto,  would  have  constituted 
an  abandonment  of  this  action  had  this  been 
pending  tn  the  circuit  court  when  the  sec- 
ond action  was  begun. 

[2]  II.  The  question  whether  the  evidence 
introduced  entitled  appellant  to  have  his 
case  submitted  to  the  Jury  necessitates  an 
examination  of  the  testimony. 

Appellant  testified  that  about  9:80  a.  m., 
June  5,  1912,  he  and  one  Jordan  were  on 
their  way  to  Seventh  and  Morgan  streets, 
and  had  reached  the  southwest  comer  of 
Seventh  and  Locust:  that  an-  east-bound 
street  car  had  stopped  there,  and  that  he  and 
Jordan  waited  'on  the  sidewalk  until  the 
bell  for  the  car  to  proceed  sounded ;  that 
he  and  Jordan  then  stepped  Into  the  street 
and  took  four  or  five  steps  north  Into  Locust 
street,  when  the  car  struck  him,  and  he 
remembered  nothing  more. 

Jordan  testified  that  he  and  appellant 
reached  the  curb  on  the  southwest  corner  of 
Seventh  and  Locust  and  stopped  because  of 
the  presence  of  a  street  car  in  the  street; 
that  there  "were  lots  of  people  there";  that 
he  and  appellant  waited  until  the  street  car 
moved  on,  and  then  took  one  step  into  the 
street,  and  were  immediately  struck;  that 
before  stepping  Into  the  street  he  looked 
west,  and  did  not  see  the  automobile;  that 
when  he  first  saw  it  it  was  5  or  6  feet 
west  of  appellant;  that  "It  might  not  have 
been  a  second"  after  they  stepped  into  the 
street  before  they  were  struck ;  it  was  a  very 
short  time;  "we  had  no  more  than  hit  the 
curb  before  we  met  with  the;  accident;"  that 
the  right-hand  front  fender  struck  appellant ; 
that,  aside  from  the  street  car,  be  saw,  be- 
fore stepping  into  the  street,  no  moving  ve- 
hicle in  liOcnst  street  west  of  the  point  where 


he  and  appellant  were  standing.     Recross- 
examination: 

"Q.  The  fact  of  the  mattw  is  that  the  first 
time  you  looked  west,  after  you  went  to  step 
down  on  to  the  street,  or  after  you  bad  stepped 
down  on  the  street,  you  saw  this  automobile 
Bomo  4  or  5  feet  west  of  you — wasn't  it  right  on 
yon,  the  first  time  you  looked  west  after  jod 
stepped  into  the  street?  A.  Yes,  sir.  Q.  Yea 
saw  the  automobile  some  4  or  5  feet  aw^  from 
Frankel  (appellant)?  A.  Yes,  sir.  Q.  And 
then  it  was  almost  on  you,  and  inunediately 
Btrack  you?    A.  Yes,  sir;   that  is  it  exactly." 

Recalled,  Jordan  testified  that  when  he 
saw  the  automobile  he  tried  to  Jerk  appe- 
lant out  of  the  way;  that  appelant  was 
paying  no  attention  at  all,  and  he  (Jordan) 
was  not  paying  a  great  deal;  that  he  and 
appellant  would  not  have  been  struck  if  they 
had  stood  where  they  were,  provided  the 
car  had  come  straight;  that  the  car  actual- 
ly swerved  to  the  north;  that  he  may  have 
jerked  Frankel  to  the  north;  that  he  was  ex- 
cited. 

James  Fitzpatrick  testified  he  was  on  tlie 
northwest  comer  of  the  crossing  and  saw 
the  occurrence;  that  appellant  and  Jordan 
were  standing  In  the  street,  talking  earnest- 
ly; they  were  about  4  feet  from  the  cnrb; 
that  he  saw  the  automobile  approaching,  but 
15  or  20  feet  away  from  them,  and  called 
to  them,  but  they  "didn't  seem  to  bear"; 
that  defendant  sounded  his  horn,  but  they 
seemed  not  to  hear  it;  ttiat  as  defendant 
saw  he  "was  going  to  run  Into  them,  he 
turned  the  machine  a  little  north,  and  the 
two  men  had  seen  the  machine  at  that  timci 
and  they  ran  in  the  same  direction  to  get  out 
of  the  way,"  and  the  automobile  strrick 
them;  that  he  was  not  a  good  judge  ot  speed, 
but  supposed  the  automobile  was  going  fi\-e 
or  six  miles  per  hour ;  that  it  vras  20  to  25 
feet  from  the  men  when  he  first  saw  it;  that 
the  space  between  the  south  car  trad:  and 
the  curb  at  that  point  is  10  or  11  feet;  that 
he  saw  no  street  car  there.  "Q.  Yon  say 
you  heard  a  horn  blow?  When  did  this  bom 
blow?  A.  Shortly  before  it  hit  the  man.  <J. 
About  how  far  was  the  machine  from  the 
man?  A.  Well  I  guess  the  distance,  when  I 
first  had  seen  the  machine,  was  about  25  or 
30  feet  away,  something  like  that.  Q.  Was 
it  the  automobile  horn  that  blew?  A.  Yes, 
sir."  He  testified  that  if  the  men  had  stood 
still,  where  they  were  when  he  first  saw 
the  automobile.  It  would,  had  it  continued 
in  its  course,  have  passed  without  striklus 
them;  that  the  automobile  approached  t» 
within  10  feet  of  the  men,  and  they  ran 
north  in  the  same  direction  the  aatomotkile 
turned,  and  they  had  gone  about  8  or  10 
feet  when  It  struck  them. 

There  was  evidence  the  automobile  could 
have  been  stopped  In  3^  to  6  feet,  and  that 
the  rate  at  which  it  was  traveling,  five  or 
six  miles  an  hour,  was  a  careful  rate,  and 
one  at  which  the  vehicle  could  be  said  to 
be  under  control. 

[3]  In  determining  whether  the  cause 
should  have  been  submitted  to  the  Jozy,  all 
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evidence  and  Infeiences  uiifaTorable  to  ap- 
pellant must  be  disregarded,  and  all  evidence 
aod  all  reasonable  Inferences  favorable  to 
blm  must  be  taken  into  consideration.  This 
rale  is  not  affected  by  tbe  fact  that  the  wit- 
nesses were  all  called  by  appellant  WbUe 
he  conld  not  Impeach  one  of  his  own  wit- 
nesses, he  was  at  liberty  to  prove  the  facta 
to  be  otherwise  than  as  such  witness  tes- 
tified. Schumacher  v.  Breweries  C!o.,  247  Mo. 
loc.  clt.  154, 155, 152  S.  W.  13,  and  cases  cited. 

It  is  to  be  kept  In  mind  that  appellant 
had  a  right  to  use  the  street,  and  that  the 
vehicle  which  injured  him  was  one  which  is 
not  confined  to  a  track  or  rails,  and  one 
which  is  recognized  as  a  dangerous  agency. 
By  statute  (Laws  19U,  pp.  326,  327,  330)  it 
Is  required  that  drivers  of  automobiles  mov- 
ing along  public  streets  must  use  "the  high- 
est degree  of  care  that  a  very  careful  per- 
son would  use,  under  like  or  similar  cir- 
cumstances, to  prevent  injury"  to  persons 
in  streets,  and  that  in  approaching  a  jwdes- 
tiian  "who  is  upon  the  traveled  part  of  any 
highway  and  not  upon  a  sidewalk,  •  •  • 
a  motor  vehicle  shall  slow  down  and  give 
a  timely  signal;  •  •  •"  and  la  ap- 
proaching a  street  car  which  has  been  stop- 
ped to  discharge  or  take  on  passengers  the 
same  precautions  are  enjoined.  Meenach  v. 
Crawford,  187  S.  W.  879. 

[4]  There  is  evidence  appellant  was  stand- 
ing in  the  street,  at  a  crossing,  waiting  for 
i,  street  car,  which  had  stopped,  to  move 
3ut  Of  the  way;  that  respondent,  approach- 
ing in  bis  automobile,  at  the  rate  of  Ave  or 
ilx  miles  per  hour,  saw  appellant  25  or  30 
'.eet  *way;  that  respondent  gave  no  signal, 
ind  did  not  slow  down,  but  proceeded  direct- 
y  toward  appellant  until  he  saw  a  collision 
vitb  him  was  imminent;  that,  without 
rhecking  his  automobile  or  giving  any  signal, 
le  proceeded  until  he  struck  appellant.  An- 
other view  supported  by  the  evidence  is  that, 
bongh  he  saw  appellant  25  or  30  feet  away, 
le  approached  within  10  feet  of  him  without 
s-arning  him  or  slowing  down,  and,  seeing 
.  collision  to  be  imminent,  attempted  to  turn 
>ut  into  the  street;  that  appellant  and  his 
otnpanion  attempted  to  escape,  and  in  their 
xcitement  went  in  the  same  direction  the 
ntomobile  had  taken  and  were  struck.  Also, 
be  evldfflice  warrants  the  conclusion  that 
espondent  saw  appellant  in  the  street  in 
Ime  to  have  stopped,  but  did  not  do  so;  also 
tiat  respondent,  after  turning  out,  if  he  did, 
nd  after  appellant  attempted  to  e8cai>e, 
ould  then  have  stopped  before  striking  him, 
at  proceeded  into  the  street  some  18  feet 
rom  tbe  point  where  it  is  said  he  first  turn- 
i  oat,  caught  up  with  appellant,  and  injured 
Im. 

[6]  (a)  The  petition  charges  respondent 
egllgently  drove  and  operated  his  automo- 
ile,  and  thereby  struck  and  injured  appel- 
int.  Under  the  rule  long  settled  In  this 
:ate  Viis  allegation  is  suflSdent  pleading  "to 
it  In  tbe  humanitarian  doctrine."    Fleming 


V.  Railroad,  263  Mo.  loc.  cit.  188,  189,  172 
S.  W.  355;  Kelhiy  v.  Bailroad,  101  Mo.  75, 
13  S.  W.  806,  8  L.  R.  A.  783;  Hllz  v.  Rail- 
road, 101  Mo.  56,  13  S.  W.  946;  Hanlon  v. 
Railroad,  104  Mo.  loc.  cit.  391,  16  S.  W.  233. 
The  evidence  clearly  warranted  the  submis- 
sion of  the  cause  on  that  theory. 

[I,  7]  (b)  Without  regard  to  the  humanita- 
rian doctrine,  the  evidence  was  for  the  jury. 
There  was  evidence  warranting  a  finding  that 
respondent  violated  the  statute,  and  whether 
appellant  was  guilty  of  contributory  negli- 
gence was  for  the  jury  to  decide.  Meenach 
V.  Crawford,  supra ;  Carradlne  v.  Ford  (App.) 
187  S.  W.  loc.  cit.  289,  290;  Groudi  v.  Heff- 
ner,  184  Mo.  App.  loc.  dt  872,  373, 171  S.  W. 
23,  and  cases  cited. 

[t]  Even  if  the  jury  should  And  appellant 
and  his  companion  became  excited,  and,  at- 
tempting to  escape,  fled  in  the  wrong  direc- 
tion, it  is  yet  a  question  of  fact  whether,  in 
the  circumstances,  that  action  was  n^ligent. 
Fright  at  the  suddenly  discovered  approach 
of  an  automobile  Imminently  near  is  some- 
thing so  natural,  so  usual,  that  one  driving  a 
vehicle  ^ould  anticipate  it  and  govern  him^ 
self  accordingly  where  the  circumstances  in- 
dicate one  in  the  streets  may  be  taken  un- 
awares. Meenach  v.  Crawford,  supra; 
Hodges  V.  Chambers,  171  Mo.  App.  loc.  cit 
567, 154  S.  W.  429.  One  in  peril  through  the 
negligence  of  another  is  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence  if,  in 
att^npting  to  escape,  he  errs  in  judgment 
and  moves  in  the  wrong  direction.  Heartsell 
V.  Billows,  184  Mo.  App.  loc.  dt  423,  171  S. 
W.  7. 

Respondent  cites  cases.  In  Winter  v.  Van 
Blarcom,  258  Mo.  loc.  dt  424,  167  S.  W.  498. 
Williams,  C,  held  that  the  evidence  failed 
to  show  any  negligence  on  the  part  of  de- 
fendant, and  that  plaintiff's  injury  resulted 
from  his  suddenly  running  from  a  safe  place, 
so  far  as  the  automobile  was  concerned, 
across  the  street  and  in  front  of  a  carefully 
driven  automobile ;  the  driver  having  no  op- 
portunity to  avoid  striking  him.  In  Parkes 
V.  Llndenmann,  161  Wis.  108  et  seq.,  151  N. 
W.  787,  a  woman  was  standing  near  a  street 
car  track,  awaiting  a  street  car  which  was 
approaching  and  about  one  half  block  away. 
The  driver  of  an  automobile  attempted  to  pass 
in  front  of  her  and  between  her  and  the  car 
toward  which  she  was  looking.  His  course 
was  sudi  that  the  evidence  ail  shows  she  was 
in  no  danger  had  she  stood  still;  the  machine 
would  have  "deared  her  from  3  to  7  feet"; 
tliat  she  ran  north  and  the  driver  turned 
south  to  avoid  striking  her,  and  would  have 
done  90,  but  she  turned  back  and  ran  directly 
in  front  of  the  automobile;  that  the  driver 
tried  to  stop,  and  again  tamed  north  to 
avoid  a  collision,  but  was  unable  to  do  so. 
The  fender  struck  her,  and  the  car  stopped 
within  2  feet  The  court  recognized  the  rule 
that  in  an  emergency  the  failure  to  take  the 
best  means  of  escape  Is  not  negligenca  The 
court  hdd  defendant  was  not  negligent ;  that 
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the  automobile  was  In  plaintiff's  line  of  vi- 
rion, attempting  to  pass  In  front  of  her,  and 
moving  so  as  clearly  to  avoid  striking  her 
and  at  a  careful  speed,  six  miles  per  honr; 
that  the  driver  had  the  right  to  presume  that 
one  waiting  for  an  approaching  car  did  not 
Intend  to  step  forward  upon  the  car  track; 
that  the  course  he  took,  in  the  circumstances, 
"In  all  probability  seemed  to  be  outside  of 
where  she  (plaintiff)  would  be  likely  to  be  or 
go,"  and  yet  where  she  would  see  him ;  that 
he  could  be  charged  with  anticipation  of  prob- 
able results  only.  It  is  clear  the  facts  of 
that  case  are  markedly  different  from  the 
facts  of  this,  and  that  the  opinion  announces 
no  rule  in  conflict  with  what  has  been  said. 

In  Knapp  v.  Barrett,  216  N.  Y.  226,  HO  N. 
B.  428,  it  was  held  that  it  is  the  duty  of  a 
pedestrian,  in  crossing  a  street,  to  "use  his 
eyes  and  thus  protect  himself  from  danger." 
In  that  case  an  old  man  was  struck  by  an 
express  wagon.  The  trial  court  instructed 
that  "the  law  did  not  require  plaintiff  to 
look,"  but  that  ordinary  care  might  have  re- 
quired him  to  look.  This  was  held  erroneous. 
The  court  said  that  one  who  crosses  a  street 
without  any  exercise  of  the  faculty  of  sight 
is  negligent  as  a  matter  of  law,  and  that,  to 
escape  the  consequences  of  such  negligence, 
he  must  ptove  the  accident  would  still  have 
happened.  The  court  concedes  that  no  par- 
ticular manner  of  looking  Is  required,  and 
that  the  turning  of  the  head  Is  not  necessary, 
as  a  matter  of  law,  and  that  a  vision  of  suffi- 
cient open  space  to  give  a  reasonable  assur- 
ance of  safety  is  enough  to  take  the  question 
to  the  Jury.  What  was  held  was  that  the 
instruction  told  the  jury,  in  effect,  that  plain- 
tiff, though  he,  without  looking  at  all,  "walk- 
ed blindly  In  the  path  of  the  wagon,  they 
might  acquit  him  of  all  negligence."  That 
is  not  this  case.  Certainly,  if  the  jury  find 
in  this  case,  as  some  of  the  evidence  tends  to 
prove,  that  appellant,  without  looking,  step- 
ped off  the  curb  immediately  in  front  of  an 
automobile,  moving  slowly  and  carefully  and 
giving  warning  signals,  there  can  be  no  ver- 
dict against  respondent.  No  statute  like  ours 
affected  the  decision  of  the  New  York  court, 
and  the  evidence  in  that  case  is  quite  unlike 
the  phases  of  the  evidence  in  this,  which  en- 
title appellant  to  a  submission  of  the  Issues. 
Other  cases  are  cited,  but  an  examination  of 
them  discloses  they  do  not  conflict  with  the 
views  already  expressed. 

[9]  III.  Refusal  of  a  trial  court  to  strike 
out  the  pleading  of  a  party  refusing  to  tes- 
tify or  give  his  deposition  (B.  S.  1809,  i  6361) 
is  to  be  interfered  with  only  In  a  case  of  & 
clear  abuse  of  discretion.  Appellate  courts 
seldom  hold  such  ruling  erroneous.  In  this 
ease,  while  the  remandment  of  the  cause  ren- 
ders the  question  of  less  importance,  it  may 
nevertheless  be  said  we  do  not  discover  such 
abuse  of  discretion  as  would  warrant  a  hold- 
ing that  the  trial  court  erred  in  the  matter. 


With  respect  to  the  ruling  <xi  the  offer  to 
recall  appellant,  that  question  wlU  hardly 
arise  on  another  trial.  Neither,  in  view  of 
the  conclusion  reached,  is  it  necessary  to  dis- 
cuss the  ruling  withdrawing  the  subpoena 
duces  tecum.  The  order  overruling  the  mo- 
tion to  set  aside  the  nonsuit  is  reversed,  and 
the  cause  remanded,  with  directions  to  sus- 
tain that  motion  and  proceed  with  the  cause 
in  a  manner  not  inconsistent  wltti  this  oirin- 
lon.    All  concur. 


BATES  et  al.  v.  WERRIES  et  aL 

(Nos.  18816,  19490.) 

(Supreme  Court  of  Missouri.     In  Banc     Jnn« 

80,  1917.) 

1.  Courts    e=>231(51)  —  Supeeme    Coubt  — 
Amount  in  Conteoversy— Determinatios. 

Where  defendants  appeal  from  a  jadgm^t 
against  them  on  issues  raised  by  plaindSs'  peti- 
tion, the  amount  of  the  judgment  is  the  stand- 
ard to  be  used  in  determining  the  amount  in 
dispute  for  the  purposes  of  appellate  jariadie- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  g  659.] 

2.  Courts    «=>231(51)  —  Supreme    Coukt  — 
.Amount  in  Contbovkhsy— Determination. 

Where  the  right  of  appeal  depends  on  the 
value  of  the  matter  in  dispute,  such  value  mast 
be  estimated  in  money,  but  where  the  object  of 
the  suit  is  to  obtain  other  relief,  the  amoant  in- 
volved must  be  determined  by  the  value  in  mon- 
ey of  the  relief  to  the  plaintiff  or  the  loss  to  the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  i  669.] 

3.  Courts   iS=»2Sl(61)  —  Supreme    CotrKc  — 
Amount  in  Contbovebsy- Dktebminatiow. 

Where  the  judgment  appealed  from  ^ects 
merely  the  temporary  control  of  property,  the 
amount  In  dispute  for  the  purpose  of  determin- 
ing jurisdiction  on  appeal  is  the  financial  valoe 
of  such  control,  and  not  the  value  of  the  prot>- 
erty. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  659.] 

Appeal  from  Circuit  Court,  Chariton  Coun- 
ty;  Fred  Lamb,  Judge. 

Suit  by  Robert  E.  Bates  and  another 
against  F.  H.  Werries  and  others.  Decree  tot 
plaintiffs,  and  defendants  appeal.  Trans- 
ferred to  Kansas  City  Court  of  Appeals. 

This  suit  was  originally  instituted  In  the 
Ray  county  circuit  court.  The  petttlon  al- 
leges: 

(1)  That  the  defendant  directors  are  mis- 
managing the  affairs  of  the  defendant  Ray 
County  Coal  Company,  and  asks  that  they  bt 
ousted  as  said  directors. 

(2)  That  a  certain  contract  entered  Into 
between  defendant  coal  ccHnpany  and  om 
of  the  defendant  directors  was  unfair  to  the 
coal  company  and  should  be  canceled.  (This 
contract  will  hereinafter  be  referred  to  as 
the  Willow  CJreek  Coal  Company  contract.) 

(3)  That  plaintiff  Robert  £.  Bates  is  the 
owner  of  40  shares  of  common  stock  of  said 
company  now  held  In  the  treasury  of  said 
company,  and  asks  that  the  title  thereto  tie 


49For  oUier  cases  see  ume  topic  and  KBY-NCJUBER  la  all  Key-Numb«red  DUtesta  and  iDduMS 
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adjudged  to  be  in  Mm  and  tbat  the  same 
be  ordered  Issued  to  him. 

(4)  Tbat  an  accounting  be  had  agalnat  some 
of  the  defendants  for  any  money  or  property 
which  the  directors  may  have  misappropriat- 
ed to  their  own  vifiO. 

(5)  That  the  shares  of  atock  in  said  com- 
pany now  hdd  by  defendant  Mary  A.  Werrlfes 
were  assigned  to  her  by  a  former  husband 
(now  deceased)  who  at  the  time  of  the  trans- 
fer was  insane.  The  administrator  of  the 
estate  of  said  deceased  former  husband  is 
made  a  party  defendant,  and  the  court  is 
a»l<cd  to  determine  as  to  the  right  of  defend- 
ant Mary  A.  Werrles  to  hold  said  stock.  (Up- 
on this  issue  the  court  found  against  the 
plalntitCs,  but  plaintiffs  did  not  appeal.) 

(6)  The  petition  further  prays  that  a  re- 
ceiver be  appointed  to  take  charge  of  the  as- 
sets of  said  coal  company  uutU  this  litiga- 
tion is  finally  terminated,  and  the  prayer 
also  asks  general  relief. 

The  case  was,  upon  change  of  venue,  taken 
to  the  circuit  court  of  CJhariton  county. 
Upon  a  hearing  the  court  appointed  the  Kloh- 
mond  Trust  Company  receiver  pendente  lite. 
Tlie  defendants  appealed  from  that  order, 
and  the  case  Is  here  known  as  No.  1S816. 

Later  the  trial  came  on  upon  its  merits, 
and  the  circuit  court  entered  a  decree  Im  fa- 
vor of  plaintiffs  for  some  of  the  relief  pray- 
ed. Defendants  appealed  from  this  Judg- 
ment, and  the  case  is  here  known  as  No. 
1W90.  By  agreement  the  cases  are  now 
consolidated  and  were  argued  together  and 
submitted. 

The  separate  answer  of  Paris  J.  Keyea 
states  that  since  the  institution  of  the  suit 
lie  had  transferred  to  a  third  party,  for  plain- 
tiff Kobert  E.  Bates,  all  of  his  interest  In  the 
Ray  County  <3oal  Company. 

The  separate  answer  of  defendants  F.  H. 
and  Mary  A.  Werrles  contains  a  general  de- 
nial and  a  plea  of  estoppel. 

The  separate  answer  of  the  defendant  Ray 
C!ounty  Coal  Company  contains:  (1)  A  gen- 
eral denial;  (2)  that  the  plaintiff  Robert  B. 
Bates  be  required  to  account  to  said  coal 
company  for  all  amounts  which  be  is  indebt- 
ed to  said  coal  company,  "the  exact  amount  of 
nrhicb  is  to  this  defendant  unknown";  (3) 
that  defendant  Paris  J.  Keyes  be  required  to 
account  for  any  property  which  he  holds  of 
tbe  corporation. 

The  separate  answer  of  defendant  John 
M.  deary,  administrator,  disclaims  definite 
knowledge  of  the  allegadcms  of  the  petition 
ind  asks  that  strict  proof  be  made  thereof. 

XTpon  final  hearing  the  court  entered  the 
following  judgment  (that  portion  of  the  judg- 
aaent  which  gives  the  court's  finding  of  facts 
is  herein  omitted): 

"Wherefore  it  is  ordered,  adjudged,  and  de- 
;ree'l: 

♦•(1)  That  the  plaintiff  R.  B.  Bates  and  de- 
'endant  Mary  A.  Werries  each  be  vested  with 
he  title  to  40  shares  each  of  the  common  stock 
>f  the  defendant  Ray  County  Coal  Company, 
Lud  now  in  the  hands  of  said  coal  company,  and 


the  receiver  for  said  company,  hereinafter  nam- 
ed, is  directed  to  issue  to  said  R.  E.  Bates 
and  Mary  A.  Werries  certificates  for  said  40 
shares  of  stock,  and  said  receiver  is  further  or- 
dered to  issue  to  R.  E.  Bates  renewal  certificates 
for  60  shares  of  preferred  and  134  shares  of 
common  stock  purchased  by  said  R.  E.  Bates 
or  Paris  J.  Keyea,  upon  surrender  properly  sign- 
ed and  indorsed  the  outstanding  certificates  for 
said  stock,  and  to  transfer  upon  the  books  of 
said  eoal  company  any  other  stock  to  the  pur- 
chasers thereof  .upon  a  surrender  of  the  certifi- 
cates therefor  properly  indorsed. 

"(2)  That  the  defendants  F.  H.  Werries  and 
Mary  A.  Werrles  be  removed  as  officers,  direc- 
tors, or  employes  of  the  defendant  company,  that 
they_  and  each  of  them  be  and  they  are  hereby 
enjoined  and  restrained  from  exerdsiug  any 
control,  direction,  or  management  over  the  prop- 
erty, business,  or  effects  of  the  defendant  Roy 
County  Coal  Company,  and  they  and  each  of 
them  are  hereby  directed  and  commanded  to  pay 
to  the  receiver,  hereinafter  named,  any  moneys 
in  their  hands  the  property  of  the  defendant 
coal  company;  that  they  surrender  to  said 
receiver  all  the  property,  books,  records,  and 
evidences  of  debt  due  the  company  of  everv  kind 
and  character ;  and  that  they  and  each  of  them 
refrain  from  interference  in  any  way  with  the 
management  of  the  Ray  Gonnty  Coal  Company 
by  said  receiver. 

"(3)  That  the  contract  entered  into  by  F.  H. 
Werries,  Mary  A.  Werries,  and  Paris  J.  Keyes 
on  behalf  of  the  Ray  County  Coal  Company 
with  the  defendants  F.  H.  Werries  and  W.  S. 
Curdy  under  the  firm  name  'Willow  Creek  Coal 
Company'  be  and  the  same  is  hereby  canceied 
and  held  for  naught. 

"(4)  That  on  account  of  the  moneys  paid  to 
.Tames  Shannon  and  Gilbert  Ijamb  the  defendant 
Ray  County  Coal  Company  shall  have  judgment 
against  tho  said  Mary  A.  Werries  and  F.  H. 
Werries  in  the  sum  of  $280  with  6  per  cent,  in^' 
terest  fron  this  date;  that  execution  issue 
therefor. 

"(5)  That  on  account  of  commissions  paid  the 
defendant  F.  H.  Werries  the  said  Ray  Ounty 
Coal  Company  shall  have  judgment  against  the 
said  F.  H.  Werries  in  the  sum  of  $218.25,  with 
interest  from  this  date  at  0  per  cent,  interest 
from  date,  and  that  execution  issue  therefor. 

"(6)  That  on  account  of  tlie  moneys  paid 
Lavelock  and  Kirkpatrick  as  herein  set  out  the 
defendant  Ray  County  Coal  Company  shall  have 
judgment  agamst  the  defendants  Pans  J.  Keyea, 
Mary  A.  Werries,  and  F.  H.  Werries  In  the 
sum  of  $731,  with  interest  at  6  per  cent,  from 
this  date,  and  that  execution  issue  therefor. 

"(7)  That  the  Richmond  Trust  Company  la 
hereby  appointed  receiver  of  the  Ray  County 
Coal  Company;  is  directed  to  take  immediate 
charge  of  the  properties  of  said  mine  of  every 
kind  and  character,  to  take  charge  of  all  its 
records,  books,  moneys,  and  evidences  of  debt 
of  every  kind ;  that  it  proceed  immediately  to 
collect,  sue  for,  and  recover  all  moneys  and 
property  due  said  company ;  that  it  continue 
said  mine  in  operation  ;  that  it  employ  such  as* 
sistance  as  it  may  require ;  that,  if  necessary, 
it  be,  and  is  hereby,  empowered  to  borrow  money 
on  the  credit  of  the  defendant  company  to  con- 
tinue its  operation ;  that  it  ascertain  as  soon 
as  may  be  the  financial  conditions  of  the  de- 
fendant company ;  and  that  it  report  the  same, 
together  with  a  report  of  its  administration,  o{ 
this  trust  to  this  court,  at  each  regular  term 
thereof,  until  the  further  order  of  the  court. 

"(8)  The  bond  of  the  Richmond  Trust  Com- 
pany as  receiver  is  fixed  at  the  sum  of  $10,000. 

"(9)  That  all  the  costs  hereof  be  taxed  against 
the  defendants." 

Such  further  facts  as  may  be  necessary  to 
an  understanding  of  the  opinion  will  be  Btat>' 
ed  therein. 
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Joseph  S.  Rust  and  James  A.  Shannon, 
both  of  Kansas'  City  (James  P.  Gilmore,  of 
Tulsa,  Okl.,  of  counsel),  for  appellants. 
George  W.  Crowley  and  J.  !•.  Farris,  Jr.,  & 
Sons,  all  of  Rldimond,  for  respondents. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  I.  After  reading  the  record  In  this 
case,  we  have  reached  the  conclusion  that  we 
have  no  Jurisdiction  of  the  appeal.  The  Judg- 
ment was  against  the  defendants,  and  de- 
fendants have  appealed.  Does  the  amount  In 
dispute  exceed  $7,500?  That  is  the  sole  prop- 
osition for  determination.  We  are  unable  to 
discover  from  the  record  any  other  iMssible 
ground  for  our  Jurisdiction. 

[1]  When  defendants  appeal,  as  here,  from 
a  Judgment  against  them  on  Issues  raised  by 
plaintiffs'  petition  (and  not  against  them  upon 
Issues  raised  by  a  counterclaim),  the  amount 
of  the  Judgment  Is  the  standard  to  be  used  in 
ascertaining  the  amount  in  dispute  for  the 
purposes  of  appellate  Jurisdiction.  Foundry 
&  Mfg.  Cow  V.  Molders'  Union,  251  Mo.  448, 
loc.  clt  450,  158  S.  W.  18,  and  cases  therein 
dted. 

[2]  When  the  amount  of  the  Judgment  Is 
stated  In  dollars  and  cents.  It  becomes  merely 
a  simple  question  of  arithmetic.  But  where, 
as  here,  the  full  amount  of  the  Judgment  is 
not  so  stated,  the  question  of  ascertaining  the 
"amount  In  dispute"  Is  rendered  more  diffi- 
cult Under  sudi  circumstances  the  correct 
rule  to  be  applied  was  quoted  in  a  recent  opln-, 
ion  by  this  court  in  banc,  as  foUoi^: 

"It  is  settled  tliat,  where  the  right  of  appeal 
depends  on  the  value  of  the  matter  in  dispute, 
snob  value  must  be  estimated  in  money.  When 
the  object  of  the  suit,  however,  is  not  to  ob- 
tain a  money  judgment,  but  other  relief,  the 
amount  involved  must  be  determined  by  the  val- 
ue in  money  of  the  relief  to  the  plaintiff,  or 
the  loss  to  the  defendant  should  the  relief  be 
granted,  or  vice  versa  should  the  relief  be  de- 
nied." State  ex  rel.  E.  L.  Sc  P.  Co.  v.  Reynolds, 
256  Mo.  710,  loc.  cit.  719,  165  S.  W.  801,  808. 

The  same  was  also  quoted  with  approval 
In  the  more  recent  case  of  Bowles  v.  Troll, 
262  Mo.  377,  171  S.  W.  326. 

It  will  be  noted  that  the  total  money  judg- 
ment amounts  to  $1,230.25.  The  Judgment 
gives  in  addition  the  following  relief  against 
all  or  a  part  of  the  defendants,  to  wit: 

d)  It  adjudges  that  the  title  to  80  shares 
of  the  common  stock  of  the  defendant  coal 
company  held  In  the  treasury  of  said  com- 
pany Is  one-half  (40  shares)  In  plaintiff  Bates 
and  the  remaining  40  shares  in  appellant 
IMary  A.  Werrles. 

(2)  It  removes  appellants  F.  H.  and  Mary 
A.  Werrles  as  directors  of  the  coal  company. 

(3)  It  cancels  the  contract  known  as  the 
Willow  Creek  Coal  Company  contract. 

(4)  It  appoints  a  receiver  or  rather  con- 
tlnnes  the  receiver  already  appointed,  and 
directs  the  receiver  to  operate  the  mine  tem- 
porarily, and  to  collect  debts  due  the  company 
and  make  reports  to  the  circuit  cleric  at  each 
regular  term  till  the  farther  order  of  the 
court. 


There  is  no  definite,  competent  proof  In  the 
record  as  to  the  value  of  the  80  shares  of 
common  stock  above  mentioned.  Tbere  is 
evidence  In  the  record  to  the  effect  that,  pcait- 
ing  this  litigation,  184  shares  (Includiog  50 
preferred  shares  and  134,  common  shares) 
of  said  company  sold  for  about  $8,000.  There 
is'  no  showing  as  to  the  difference  In  Talae 
between  the  preferred  and  common  stock. 
But,  even  If  It  sbould  be  assumed  argu«ido 
that  their  value  was  the  same,  and  that  the 
above  price  represented  the  market  value  of 
said  stock,  this  would  place  the  value  at 
little  more  than  $43  per  share,  or  approxi- 
mately $3,480  for  the  80  shares. 

The  definite  value  of  the  Willow  Creek 
Coal  Company  contract  cannot  be  ascertained 
from  the  evidence.  The  testlmcmy  npon  the 
part  of  appellants  is  to  the  effect  that  this 
contract  had  been  practically  abandoned  at 
the  date  of  the  trial.  It  was  a  contract  by 
which  the  Ray  County  Coal  Company  agreed 
to  pay  the  Willow  Greek  Coal  Company  cer- 
tain commission  upon  each  ton  of  coal  it 
might  sell.  Up  to  the  date  of  the  trial  only 
$207.90  had  been  paid  as  commlsslcms  under 
said  contract,  so  that  It  would  appear  that  the 
contract  wad  of  comparatively  small  va'lae. 

There  Is  no  proof  that  F.  H.  and  Mary  A. 
Werrles  received  any  compensati<m  for  act- 
ing as  directors  of  said  company.  So  far  as 
the  record  discloses,  no  value  can  be  placed 
upon  the  right  to  act  as  directors. 

The  only  remaining  Item  ia  the  order  ap- 
pointing the  receiver.  It  must  be  home  In 
mind  that  this  is  not  the  usual  recelverdilp 
case  wherein  all  the  assets  of  the  company 
are  ordered  turned  over  to  the  receiver  for  the 
purpose  of  sale  and  for  distribution  of  the 
proceeds,  but  the  appointment  Is  merely  pen- 
dente lite.  It  would  appear  that  this  case 
was  Instituted  under  and  by  virtue  of  sec- 
Uon  2038  et  seq..  Revised  Statutes  1908. 

What  Is  the  financial  loss  to  the  appellant 
coal  company,  resulting  fr<»n  the  appoint- 
ment'of  the  receiver  for  the  purposes  shown 
In  this  case?  The  very  purpose  of  the  ap- 
pointment Is  to  ccmserve  rather  than  to  take 
away  from  the  company  any  of  Its  assets. 
Under  such  circumstances,  we  cannot  say 
that  the  appointment  of  the  receiver  is  any 
financial  loss  to  the  company.  If  It  is  not 
a  financial  loss  to  the  company,  then  It  can- 
not be  said  to  supply  any  "amount  In  dispute" 
Mrlthln  the  meaning  of  that  terai  as  applied 
to  appellate  jurisdiction. 

[3]  Where  a  Judgment  affects  mer^  the 
temporary  control  of  property,  as  ccmtradls- 
tlngulshed  from  the  permanent  divestiture 
of  title  thereto,  the  amount  In  dispute  should 
be  the  financial  value  of  such  contrciL  or  los^ 
of  control,  as  the  case  may  be,  and  not  the 
value  of  the  property  controlled.  Iftis  posi- 
tion Is,  we  think,  amply  sustained  by  the  au- 
thorities. Bowles  V.  Troll,  262  Mo.  377,  171 
S.  W.  326;  State  ex  reL  ▼.  Gulnotte,  ISO  Ma 
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115,  79  S.  W.  IM;  2  Cyc.  B80,  and  cases  there 
in  dted. 

It  not  appearing  from  tbe  present  record 
tbat  the  amount  In  dlepute  exceeds  the  sam 
of  $7,500,  it  follows  that  n-e  have  no  Jurith 
diction  of  the  appeal,  and  that  the  case  should 
be  transferred  to  the  Kansas  City  Gourt  of 
Appeals. 

It  Is  80  ordered.   All  concur. 


WOOLUM  T.  TARPLEY  et  aL     (No.  18688.) 

(Supreme  Coart  of  Missoari,   Division  No.  1. 
July  2,  1917.) 

1.  EzcHANOB  or  Pbopkbtt  «3»8(1)  —  Rescis- 

BION— FkATJD. 

Where  defendant,  by  fraudulent  representa- 
tions as  to  the  value  and  character  of  his  land, 
which  plaintiff  relied  upon,  induced  her  to  ex- 
change her  land  for  his,  and  she,  within  reason- 
able time  after  discovery  of  fraud,  offered  to  re- 
scind transaction,  but  defendant  refused,  plain- 
tiff is  entitled  to  decree  investing  her  with  title 
to  the  land  she  ^ad  conveyed. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  f|  16,  16.] 

2.  TjIS  Pkudkns  «=»26(1)  —  Operation  and 

ErFECT. 

Person  who  parchases  real  estate,  pending 
litigation  in  regard  to  the  title  thereto,  from  a 
party  to  the  action,  after  notice  of  lis  pendens 
recorded  in  county  where  suit  is  pendlnt;,  takes 
his  title  subject  to  the  final  judgment  which  may 
be  rendered  in  the  cause. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  $1  58,  62.] 

3.  Eqdttt  ®=>39(3)— Retention  or  Jubxsdxc- 
TioN  AcgtriKED— Dauaqes. 

In  an  action  to  divest  defendant  of  title  to 
real  estate  obtained  by  him  from  plaintiff 
through  fraudulent  representations,  court  of  eq' 
nity,  having  acquired  jurisdiction  over  parties 
to  and  subject-matter  of  suit,  will  retain  it  for 
the  purpose  of  doing  complete  justice  between 
the  parties,  and  decree  to  plaintiff  damages  caus- 
ed by  defendant  having  placed  on  property  an 
incumbrance  valid  as  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Equity,  CJent 
Dig.  §  110.] 

Bond,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court  Ja«per  County ; 
J.  D.  Perkins,  Judge. 

Action  by  Donna  F.  Woolum  against  James 
J.  Tanriey  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

This  action  was  originally  commenced  In 
the  circuit  court  of  Jasper  county.  Mo.,  on 
April  8,  1912,  and  was  tried  under  the  third 
amended  petition.  Plaintiff  alleges  therein 
that  she  was  the  owner  In  fee  simple  of  lot 
464  In  South  Cartervllle  Mining  &  Smdtlng 
Company's  Fifth  addition  to  the  city  of 
Cartervllle,  Mo.,  of  the  reasonable  market 
value  of  $800;  that  defendant  James  J.  Taip- 
ley  was  the  owner  of  the  N.  W.  14  of  the 
N.  B.  %  of  section  18,  township  38,  range  10, 
located  In  Maries  county.  Mo.,  of  the  reason-  ^ 


able  maifeet  value  of  $5  per  acre ;  tbat  de< 
fendants  Tarpley,  Davis,  and  Potter,  through 
false  and  fraudulent  r^resentatlons  la  r»< 
spect  to  the  value,  quality,  and  condition  ot 
the  Maries  county  land,  induced  her  to  ex- 
change her  Cartervllle  property  for  the  above 
land ;  that  defendant  Tarpley  represented  the 
value  of  said  land  to  be  $800,  when  It  was 
only  worth  $200;  tbat  he  represented  said 
land  to  contain  good  merchantable  timuer,  and 
Informed  her  that  tt  was  good  farming  and 
grazing  land ;  that  said  r^resentatious  were 
false,  and  known  to  be  so  by  said  Tarpley 
when  made;  that  said  land  contained  no 
cood  timber,  was  rodty,  bad  but  little  soU 
thereon,  and  was  unfit  for  either  farming  oe 
grazing  purposes.  She  alleges  that  she  was 
Ignorant  of  either  the  value  or  condition  of 
said  land,  and  never  saw  same;  that  she  rer 
lied  upon  the  representations  of  said  Tarpley, 
believed  them  to  be  true,  and  accordingly 
conveyed  her  CarterviUe  property  to  him  is 
exchange  for  said  land.  She  alleges  that  on 
July  12,  1912,  she  delivered  to  said  Tarpley 
a  warranty  deed  for  the  CarterviUe  property 
aforesaid,  and  received  from  him  a  war- 
ranty deed  for  said  40  acres  In  Maries  county. 
Mo.  She  further  alleges  that  said  Tarpley, 
on  January  21,  1913,  executed  and  delivered 
to  J.  Fred  McDearmon  a  mortgage,  with 
power  of  sale,  on  said  Cartervllle  property 
to  secure  the  sum  of  $300.  The  petition  con- 
tains this  statement: 

"Tour  petitioner  admits  that  the  said  morfr 
gage  is  a  valid  lien  upon  the  said  premises." 

The  petition  alleges  that  plaintiff  offered 
to  reconvey  said  land  to  defendant  Tarpley, 
and  demanded  of  him  a  deed  back  for  her 
OartervfUe  property;  that  said  defendant 
refused  to  accept  her  deed,  and  likewise  re* 
fused  to  deed  back  to  her  the  Cartervllle  real 
estate.  She  further  alleges  that  said  Tarpley 
took  possession  of  the  Cartervllle  property  on 
July  12,  1912,  and  has  since  said  date  re- 
tained possession  thereof;  that  said  Carter- 
vllle lot  has  a  residence  thereon,  and  that 
the  reasonable  monthly  value  of  same  Is  $8 ; 
that  she  has  never  taken  possession  of  said 
40  acres  and  that  it  has  no  rental  value.  She 
avers  that  this  was  commenced  on  April 
8,  1912;  that  on  April  9,  1913,  she  filed  la 
the  office  of  the  recorder  of  deeds  of  Jasper 
county,  Mo.,  her  notice  of  lis  poadens  at  8:08 
o'clock  in  the  forenoon  of  said  April  9,  1913; 
that  on  April  10,  1913,  said  Tarpley  and  wife 
executed  and  delivered  to  defendant  Robert 
McCcMnbs  and  wife  a  warranty  deed  to  the 
Cartervllle  property  aforesaid,  which  wag 
filed  for  record  in  the  above  recorder's  office 
on  April  11, 1913. 

The  petition  condudes  with  a  prayer  la 
which  the  court  is  asked  to  divest  said  de- 
fendants, and  each  of  them,  of  the  title  to 
said  Cartervllle  property,  and  to  vest  the 
same  in  plaintiff,  subject  to  said  McDear- 
mon mortgage.  She  also  prays  for  $300 
damages,  with  interest  thereon  at  8  per  cent 
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from  January  21,  1913,  by  reason  ot  the  Mc- 
Dearmon  incumbrance  placed  by  said  Tarpley 
on  the  Cartervllle  property.  She  also  asks 
|8  for  the  monthly  value  of  said  Cartervllle 
property  from  July  12,  1912,  to  the  time  of 
trial.  The  petition  concludes  with  a  prayer 
for  general  relief.  The  petition  likewise 
rtiarges  that  the  defendants  Davis  and  Pot- 
ter aided  and  assisted  said  Tarpley  in  per- 
petrating upon  her  the  fraud  aforesaid. 

Robert  McCombs  filed  his  separate  answer, 
and  alleged  therein  that  he  bought  the  Car- 
tervllle property  without  notice  and  for  value, 
etc.  The  remainder  of  the  answer  Is  a  gener- 
al denial.  James  J.  Tarpley  and  John  L. 
Davis  filed  a  Joint  general  denial,  but  after- 
wards said  Tarpley  filed  a  separate  amend- 
ed answer,  containing  a  general  denial,  wltii 
a  plea  of  laches,  etc.  Plaintiffs  reply  de- 
nies the  allegations,  of  said  answers.  The 
defendant  John  Potter  was  not  served  with 
process.  He  should  either  have  been  served, 
and  brought  into  court,  or  the  cause  should 
have  been  dismissed  as  to  him. 

We  win  consider  the  evidence  relating  to 
the  charges  of  fraud",  as  far  as  may  be  nec- 
essary, in  the  opinion.  The  trial  court  found 
the  issues  in  favor  of  defendants  and  en- 
tered Its  Judgment  accordingly.  Plalntift 
filed  motions  for  a  new  trial  and  in  arrest 
of  judgment,  both  of  which  were  overruled, 
and  the  cause  duly  appealed  to  this  court 

Paul  A.  Bwert,  of  Joplin,  for  appellant. 
W.  J.  Owen  and  Hugh  Dabbs,  both  of  Joplin, 
for  respondents. 

RAILEY,  G.  (after  stating  the  facta  as 
above).  [1]  We  have  carefully  read  and  re- 
read the  record  in  this  cause,  and  find  from 
the  evidence,  that  plaintiff  was  the  owner  in 
lee  of  the  Cartervllle  property  described  in 
petition,  that  the  reasonable  value  thereof  was 
$800,  and  that  the  monthly  value  of  same  is 
$8.  It  appears  from  the  evidence  that  the  40 
acres  of  land  in  Maries  county  belonged  to 
the  defendEint  James  J.  Tarpley,  and  that  the 
reasonable  market  value  of  said  land  did  not 
exceed  $5  per  acre.  The  record  discloses  that 
defendants  Potter  and  Davis  actively  assist- 
ed defendant  Tarpley  In  fraudulently  bring- 
ing about  the  transfer  of  the  Cartervllle 
property  for  the  land  aforesaid.  It  appears 
from  the  evidence  that  said  Tarpley  and 
his  associates  represented  said  Maries  county 
land  to  be  of  the  value  of  ?800 ;  that  it  was 
good  farming  and  grazing  land ;  that  it  con- 
tained good .  merchantable  timber,  etc  We 
find  from  the  evidence  that  each  of  the  fore- 
going representations  were  false,  and  known 
to  be  so  by  said  Tarpley  and  his  associates, 
at  the  time  they  were  made.  We  further  find 
that  said  land  was  not  worth  exceeding  $200 ; 
that  It  was  rocky,  containing  no  good  farming 
or  grazing  land ;  that  it  bad  no  valuable  tim- 
ber thereon,  and  was  of  no  aubstantial  value 


for  farming  imrposes.  Ttie  evidence  shows 
that  plaintitr  never  saw  the  40-acre  tract  of 
land ;  that  she  was  Ignorant  of  its  true  value, 
quality,  and  condition ;  that  she  relied  solely 
upon  the  representations  of  said  Tarpley  and 
his  associates,  in  regard  to  the  value  and  con- 
dition of  said  land;  that  she  believed  the 
representatl<M>8  and  statements  whidi  they 
made  in  regard  to  the  value,  quality,  and 
condition  of  said  land  were  ttae,  and  by 
reas(«  thereof  exchanged  her  Cartervllle  prop- 
erty for  said  Maries  county  land.  We  further 
find  that  plaintiff,  within  a  reasonable  time 
after  the  discovery  of  the  fraud  perpetrated 
upon  her,  offered  to  deed  back  to  said  Tarp- 
ley the  40  acres  aforesaid,  and  demanded  a 
deed  back  to  her  Cartervllle  property:  that 
said  defendant  Tarpley  refused  to  convey 
back  to  her  the  Cartervllle  real  estate,  oe  to 
accept  her  deed  to  the  40  acres  aforesaid. 
On  the  above  facts  the  plaintiff  is  clearly  en- 
titled to  a  decree.  Johnson  v.  Jines,  193  S. 
W.  15. 

[2]  .II.  The  record  discloses  that  this  action 
was  commenced  on  April  fl,  1912;  that  on 
April  9,  1913,  a  notice  of  lis  pendens  was 
filed  in  the  office  of  the  recorder  of  deeds 
within  and  for  Jasper  county,  Uc  at  8:06 
o'clock  in  the  forenoon  of  said  day;  that 
defendant  Robert  McCombs  received  from 
his  codefendant  Tarpley  the  warranty  deed 
for  the  Cartervllle  property  af M'esald  on  the 
forenoon  of  AprU  11,  1913.  We  therefore 
find  that  defendant  McCombs,  not  only  par- 
chased  said  property  with  constructive  notice 
of  the  pendency  of  this  action,  but  that  he 
actually  purchased  same  from  one  of  the  de- 
fendants pending  this  litigation.  He  was  not 
sworn  as  a  witness,  nor  was  his  testimony 
given  in  the  trial  below.  We  have  heretofore 
held  that,  where  a  vendee  purchases  rral 
estate,  pending  litigation  in  regard  to  the 
title  thereto,  from  a  party  to  the  action,  he 
takes  his  title  subject  to  the  final  Judgment 
which  may  be  rendered  in  said  cause.  Hart 
v.  Steedman.  98  Mo.  452.  11  S.  W.  993 :  Hol- 
loway  V.  HoUoway,  103  Mo.  loc.  cit  283,  2S4, 
16  S.  W.  536 ;  Turner  v.  Edmonston,  210  Ma 
loc.  dt  419,  420,  109  S.  W.  83.  124  Am.  St 
Rep.  739,  and  cases  cited ;  Turner  v.  Edmoo- 
ston,  212  Mo.  877,  110  S.  W.  1076;  Parker- 
Washington  Co.  ▼.  Clinton,  155  !Mo.  Ai^  loc. 
cit  386,  187  S.  W.  28.  We  therefore  rote 
that  defendant  McCombs  is  not  an  innocent 
purchaser  for  value,  and  that  he  acquired 
no  title  by  reason  of  the  conveyance  made 
from  defendant  Tarpley  and  wife  to  him. 

[3]  III.  In  Real  Estate  Saving  Inst  v.  CoJ- 
loDlous,  63  Ma  loc  dt  295,  Judge  Sherwood, 
speaking  for  this  court,  said: 

"The  court  bad  the  subject-matter  of  the  eoit 
within  its  grasp,  bad  jurisdiction  of  that  and 
likewise  of  the  parties,  and  the  doctrine  is  «.«.• 
well  settled  to  admit  of  either  discussion  or  dis- 
pute that  when  a  court  of  equity  once  aoqnira 
jurisdiction  of  a  cause  it  will  not  relax  its 
grasp  upon  the  res  until  it  shall  have  avoids 
a  multiplicity  of  suits  by  doing  full,  adequate, 
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•ad  complete  jastice  1>etv«en  tbe  parties.  It 
vill  not  content  itself  in  this  regard  1>;  an; 
balfwa;  measures:  it  will  not  declare  that  a 
party  has  been  defrauded  of  his  rights,  and 
then  dismiss  him  with  a  bland  permission  to 
assert,  at  new  cost  and  faither  delay,  those 
rights  in  another  forum." 

To  the  same  effect  are  tbe  following  caaes: 
School  District  t.  Holt,  226  Mo.  loc.  dt  415, 
416.  126  S.  W.  462,  136  Am.  St  Rep.  661; 
Waddle  t.  Frazier,  245  Mo.  loc.  dt.  403,  and 
cases  cited;  McAlister  v.  St.  Joseph  Street 
Constrnctlon  Co.,  181  S.  W.  loc.  cit.  68. 

The  defendant  Tarpley,  after  having  fraud- 
niently  obtained  tbe  legal  title  to  plaintiff's 
Cartervllle  property,  on  January  21,  1913,  ex- 
ecuted and  delivered  to  one  J.  Fred  McDear- 
mon  a  mortgage  thereon,  with  power  of  sale, 
to  secure  a  note  of  $300,  due  one  year  after 
date,  for  value  received,  with  Interest  there- 
on from  maturity  at  the  rate  of  8  per  cent, 
per  annum.  It  appears  that  said  mortgage 
has  become  a  first  Hen  on  the  Cartervllle 
property  aforesaid,  and  that  plaintiff  has 
been  damaged  by  reason  of  said  mortgage  to 
the  extent  of  the  indebtedness  mentioned 
therein. 

We  accordingly  reverse  and  relmand  the 
cause,  with  directions  to  the  trial  court,  to 
dismiss  as  to  defendant  John  Porter,  to  enter 
a  decree  In  favor  of  plaintiff,  to  dlvelst  said 
defendants   Tarpley,    Davis,    and   McCombs, 
and  each  of  them  of  all  right,  title,  and  In- 
terest which  they  or  either  of  them,  may 
bave  acquired  in  and  to  the  Cartervllle  prop- 
erty aforesaid,  and  to  vest  the  same  In  plain- 
tiff,  subject  to  said   mortgage.     The  trial 
court  Is  further  directed  to  enter  a  Judgment 
In   favor  of  plaintiff,  and  against  said  de- 
fendants Tarpley  and  Davis,  for  the  sum  of 
^300,  with  6  per  cent,  interest  thereon  per 
annum  from  January  21,  1913,  and,  if  thef 
same  la  not  paid  within  60  days  from  the 
date  of  the  filing  of  tbe  mandate  of  this 
court  In  the  circuit  court  of  Jasper  county, 
Mo.,  that  plaintiff  shall  retain  as  her  abso- 
lute property  the  title  to  said  Maries  county 
land,  and  that  an  execution  Issue  against 
said  defendants  Tarpley  and  Davis  for  the 
remainder  of  said  Judgment,  after-  allowing 
a  credit  of  (200,  the  value  of  said  Maries 
county  land.    The  trial  court  is  further  di- 
rected to  take  such  other  steps  as  may  be 
necessary  to  put  plaintiff  in  possession  of 
the  Carterville  property  aforesaid,  immedi- 
ately upon  the  receiving  of  the  mandate  of 
this  court  and  the!  entry  of  the  decree  herein, 
and  to  grant  her  any  other  additional  relief 
which  may  be  necessary  to  carry  out  the  de- 
cree directed  to  be  entered  herein. 

PER  CURIAM.  The  forefgoing  opinion  of 
BAILET,  C,  Is  hereby  adopted  as  the  opin- 
ion of  the  court.  All  concur;  BOND,  J.,  only 
In  paragraph  one  and  in  reversing  and  re- 
manding the  canse,  but  dissenting  as  to  the 
directions  given  tbe  trial  court. 


AUTENBIETH    t.    SOHAPF.      (No.    20090.) 

(Stipreme  Court  of  MlHiouri.    In  Banc.    Jane 

80,  1917.) 

1.  JtTDGES  <8=>50— DlSQUAI-mCATION. 

Since  the  duties  incumbent  upon  a  judge 
under  his  oath  of  office  are  mandatory,  he  can- 
not, in  the  absence  of  a  valid  reason,  enter  his 
disqualification  to  serve. 

[Ed.  Note. — For  other  coses,  see  Judges,  Cent. 
Dig.  f  189.] 

2.  Judges  ^saSO— Dtsquautication. 

Rev.  St.  1909.  f  8861,  as  to  disqualification 
of  trial  Judse  and  appointment  or  election  of  a 
substitute,  beins  a  departure  from  the  general 
procedure  pertaining  to  courts  of  record,  is  sub- 
ject to  the  rule  of  construction  that  statutes 
authorizin?  special  proceetlings  should  bo  closely 
scrutinized  and  the  powers  therein  ronferrea 
strictly  construed,  so  that  section  3967.  requir- 
ing the  reasons  for  the  disqualifications  to  be 
set  out,  must  be  complied  with. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  S  189.] 
8.  Judges  <s=»r)0— Disqualipication. 

In  view  of  Rev.  St.  1909,  §S  3961,  3067,  a 
judge  is  not  warranted  in  disqualifying  himaeU 
on  learning  of  a  mere  rumor  tbaf  motion  for 
change  of  venue  on  account  of  his  alleged  bias 
is  about  to  be  requested. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  t  189.] 

Williams  and  Blair,   JJ.,   dissenting. 
Api)eal  from  Circuit  Court,  Pettis  County; 
Geo.  W.  Bamett,  Special  Judge. 

Action  by  Mamie  A.  Autenrieth,  adminis- 
tratrix of  Aaron  P.  Autenrieth,  deceased, 
against  Charles  B.  Schaff,  receiver  of  the 
Missouri,'  Kansas  &  Texas  Railway  ComiMiny. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  W.  Jamison,  of  St  Louis,  and  Mont- 
gomery ft  Montgomery  and  Henry  Lamm, 
all  of  Sedalla,  for  appellant.  W.  D.  O'Bani 
non.  Holmes  Hall,  and  R.  S.  Robertson,  all 
of  Sedalla,  for  respondent. 

WALKER,  J.  a%ls  was  an  action  for  dam* 
ages  for  the  death  of  pl'aintitrs  husband, 
which  upon  a  trial  resulted  in  a  verdict  in 
her  favor  in  the  sum  of  $15,000.  From  the 
Judgment  rendered  thereon  this  appeal  waa 
perfected. 

Certain  errors  assigned  render  necessary 
a  statement  of  matters  occurring  before  the 
trial  on  the  merits.  On  the  12tb  day  of 
December,  1916,  the  regular  Judge  of  the 
circuit  court  of  Pettis  county,  where  this 
case  was  pending,  made  and  caused  to  be 
entered  of  record  the  following  order: 

"Now  on  this  day  the  judge  of  this  conrt  on 
his  own  motion  disqualifies  as  trial  judge  in 
the  above-entitled  cause." 

No  application  for  a  change  of  venue  was 
on  file  at  the  time  of  this  entry,  and  no  cause 
was  assigned  therefor.  Tbe  succeeding  day 
defendant  filed  a  motion,  verified  by  afiidat 
vlt,  to  set  aside  the  order  of  disqualification 
on  the  grounds  that  tbe  same  was  void  in 
having  been  Improvidently  and  Irregularly 
made  without  authority,  to  forestall  an  an- 
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tlclpated  application  on  the  part  of  the  de- 
fendant for  a  change  of  Tenue  and  render 
necessary  an  election  of  a  special  trial  Judge 
to  try  this  case  by  the  members  of  the  bar. 
On  the  same  day  the  defendant  filed  his  ap- 
plication for  a  change  of  venue  on  the  ground 
of  the  prejudice  of  the  regular  judge.  The 
judge  refused  to  entertain  or  pass  upon  ei- 
ther the  motion  or  the  application,  but  stated 
at  the  t\me,  and  caused  to  be  entered  of  rec- 
ord, over  defendant's  objection,  that  he  had 
disqualified  bJmself  because — 

"on  yesterday  afternoon,  or  some  tiine  during 
yesterday,  which  was  the  12th  day  of  Decem- 
ber, this  court  was  informed  by  an  attorney  of 
record  in  this  case,  as  well  as  in  about  20  cases 
pending  in  this  court,  that  the  defendant  in  this 
case,  and  all  of  these  cases,  was  going  to  file 
an  application  for  a  change  of  venue,  based 
upon  an  allegation  and  affidavit  of  the  bias  and 
prejudice  of  this  court;  that  after  this  court 
became  advised  of  this  state  of  facts  that  in 
all  of  the  cases  in  which  the  M^  K.  &  T.  Kail- 
way  Company,  Charles  E.  SchaS,  receiver 
thereof,  which  were  pending  in  this  court,  that 
die  defendant  was  malting  the  allegation  tliat 
the  court  was  biased  and  prejudiced,  this  court 
felt  a  hesitancy  after  this  knowledge  came  to 
him  to  sit  upon  the  bench  and  have  further  to 
do  with  Uie  said  cases,  and  in  justice  to  his  own 
feeling  in  the  matter,  and  in  an  attempt  to 
relieve  the  attorneys  of  making  any  affidavits 
of  bias  and  prejudice  of  this  court  concerning 
cases  which  the  court  knew  nothing,  the  court 
thought  the  just  and  proper  way  to  proceed  was 
to  disqualify  himself  in  all  of  these  cases,  which 
he  did.  The  court  at  this  time  refuses  to  take 
ap  any  motion  connected  with  this  case  or  any 
similar  cases  in  which  the  court  has  disquali- 
fied." 

After  the  entry  of  this  order  the  court 
asked  counsel  if  they  conld  agree  ui>on  a 
special  judge.  They  announced  that  they 
could  not;  an  order  was  entered  to  tiiat 
effect,  and  the  clerk  was  directed  to  hold  an 
election  for  special  judge  to  try  the  case. 
One  of  the  counsel  for  plaintiff  nominated  6. 
W.  Bamett  The  roll  of  attorneys  was 
called,  12  voting  for  Mr.  Bamett  and  5,  which 
included  counsel  'for  defendant,  refusing  to 
participate  in  the  election.  The  clertc  an- 
nounced the  election  of  Mr.  Bamett  as  spe- 
cial Judge,  and  be  went  upon  the  bench  and 
proceeded  with  the  trial.  To  this  entire 
proceeding  counsel  for  defendant  preserved 
exceptions,  but  i)articipated  in  the  trial  un- 
der protest. 

The  testimony  discloses  that  the  plalntlfTs 
deceased  husband,  whose-  death  is  the  basis 
of  this  action,  and  who  will  be  hereafter  des- 
ignated as  the  deceased,  was  a  conductor  of 
a  train  in  the  service  of  the  defendant.  In 
the  early  morning  of  the  accident  before  it 
was  fully  light,  the  trainmen's  lanterns  still 
being  used,  the  deceased  was  engaged  at  Hig- 
bee  in  the  making  up  of  a  train  consisting  of 
a  locomotive,  freight  cars,  and  a  caboose. 
After  the  train  had  been  made  up,  nothing 
remaining  to  accomplish  same  except  the 
coupling  thereto  of  the  caboose,  it  was  at- 
tempted to  effect  this  coupling  automatical- 
ly by  impact,  but  the  effort  resulted  only  in 
shoving  the  caboose  a  bait  a  car's  length 


from  the  rear  of  the  train.  Thereupon  the 
deceased  went  in  betweei  the  caboose  and 
the  rear  car,  either  to  adjust  the  coapler  or 
make  the  air  connection;  it  having  been 
admitted  that  deceased  was  there  for  one  or 
the  other  of  these  purposes,  and'  both  having 
been  pleaded  as  between  the  two,  it  Is  Im- 
material which  was  the  moving  canse  of  his 
presence  there.  It  will  suffice  then  to  say 
that  he  stepped  between  the  caboose  and 
the  rear  car,  and  the  engineer,  upon  a  sig- 
nal from  one  of  the  brakemrai,  backed  the 
cars  down  against  the  caboose,  catching  and 
crushing  the  deceased  between  them  and  In- 
fiictlng  the  injuries  from  which  he  died. 

[1]  I.  The  duties  incumbent  upon  a  judge, 
under  his  oath  of  office,  are  mandatory.  The 
importance  of  these  duties,  affecting  as  they 
do  the  lives,  liberty,  and  property  of  citizens, 
is  such  that  the  responsibility  for  their  per- 
formance cannot  be  lightly  put  aside  to 
satisfy  personal  caprice  or  in  anticipation  of 
the  action  of  litigants.  In  short,  a  proper 
administration  of  justice  requires  that  such 
duties  be  performed  as  and  \^en  they  arise 
under  the  exigencies  of  each  particular  case, 
and  not  In  contemplation  of  and  to  forestall 
any  possible  future  action  of  parties  to  the 
proceeding.  Such  judicial  conduct,  therefore, 
as  limits  or  defeats  the  freedom  of  authoriz- 
ed action  of  a  litigant  is,  in  effect,  a  denial 
of  Justice.  This  rule,  which  underlies  all 
common-law  procedure  affecting  judicial  ac- 
tions, has,  in  the  wisdom  of  the  Legislature, 
been  given  definite  statutory  expression  so 
far  as  it  affects  the  right  of  a  Judge  to  divest 
himself  of  duties  imposed  by  law.  Tills  stat- 
ute is  as  follows: 

"Whenever  the  judge,  from  any  eause,  shall 
be  unable  to  hold  any  term  or  part  of  term  of 
court,  and  shall  fail  to  procure  anotiier  judge 
to  hold  said  term  or  part  of  term,  or  if  the 
judge  is  interested  or  related  to^  or  shall  have 
been  counsel  for  either  party,  or  when  tlie 
judge,  if  in  attendaiice,  for  any  reason  cannot 
properly  preside  in  any  cause  or  causes  pend- 
ing in  such  court,  and  the  parties  to  such  cause 
or  causes  fail  to  agree  to  select  one  of  the  at- 
torneys of  the  court  to  preside  and  hold  ooort 
for  the  trial  of  cause  or  cabses,  the  attorneys 
of  the  court  who  are  present,  bat  not  less  in 
number  than  five,  may  elect  one  of  its  memben 
then  in  attendance  having  the  qualificatioos  of 
a  circuit  judge,  to  hold  the  court  for  the  oc- 
casion."    Sec.  3961,   K.   S.   1909. 

[2]  The  substitution  of  a  special  for  a  reg- 
ular Judge  being  purely  statutory  and  a  de- 
parture from  the  general  procedure  pertain- 
ing to  courts  of  record,  the  general  rule  of 
construction  is  applicable  thereto  that  stat- 
ntes  authorizing  special'  proceedings  should 
be  closely  scrutinized  and  the  powers  therein 
conferred  strictly  construed.  Straogban  v. 
Meyers,  268  Mo.  693,  187  8.  W.  1159.  The 
record  entries  in  such  cases  "constitute  uU 
only  the  authority  of  the  special  Judge,  but 
the  evidence  of  that  authority"  (Smith  v. 
Haworth,  53  Mo.  88),  and  hence  the  statute 
which  requires,  not  only  that  an  entry  of  the 
order  under  which '  the  ^)ecial  judge  was 
elected  be  made,  but  that  the  reasons  there- 
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for  be  stated.  The  mllng  of  this  court  In 
State  ▼.  Hosmer,  86  Mo.  688,  is  not  necessari- 
ly contrary  to  the  condnsioa  here  reached, 
because  It  appears  In  that  case  that  the  reg- 
ular judge  had  declared  the  existence  of  the 
dlaqnallfying  facts,  and  while  they  do  not 
appear  in  the  opinion,  It  Is  evident  from  the 
court's  reasoning  that  the  record  of  disqual- 
ification set  forth  the  reasons  for  same,  and 
hence  compiled  with  the  statute  (section 
3967),  or  that  this  statute  was  orerlooked, 
and  hence  not  taken  Into  consideration.  Nor 
Is  there  anything  in  our  most  recent  discus- 
sion of  this  Question  In  Johnston  t.  Ragan, 
265  Mo.  loc.  dt.  443,  178  S.  W.  159,  and  the 
cases  there  cited,  which  militates  against  the 
conclusion  that  a  statutory  reason  must  exist 
and  appear  of  record  for  the  disqualiflcatlon 
of  the  regular  and  the  calling  in  of  a  special 
Judge.  In  that  case  the  record  stated  the 
reason  to  be  "the  absence  and  inability  of 
Judge  Powell  to  attend  and  try  the  case." 
This  was  clearly  within  the  terms  of  the 
statute.     Section  3961. 

[31  Other  rulings  of  this  court  which  seen^ 
to  hold  generally  that  the  record  need  not 
rerfte  the  reasons  of  a  Judge's  disqualifica- 
tion and  the  calling  in  of  a  special  Judge  arc 
found  in  criminal  cases  (State  v.  Newsum, 
129  Mo.  154,  31  S.  W.  606;  State  v.  Gillham, 
174  Mo.  loc.  dt.  673,  74  S.  W.  859),  for  the 
bearing  and  determination  of  which  a  sep- 
arate Code,  ample  in  its  provisions  (sections 
619S-5201,  R.  8.  1909)  has  been  provided; 
and  while  It  has  been  held  that  these  provi- 
sions do  not  forbid  the  disqualiflcatlon  of  a 
regular  and  the  election  of  a  special  Judge 
under  the  general  statute  (sections  3961-39(>5. 
R.  S.  1909;  State  v.  Downs,  164  Mo.  471,  66 
S.  W.  258),  it  is  evident  that  whatever  seem- 
ing conflict  there  Is  In  the  authorities  on  this 
question  arises  from  the  fact  that  there  is  no 
express  provision  In  the  Criminal  Code  re- 
quiring the  record  to  show  the  reasons  for  a 
Judge's  disqualification  or  for  the  election  of 
a  special  Judge.  As  a  consequence.  In  in- 
voking the  general  statutes  In  this  regard  In 
criminal  cases  the  result  has  been  to  ignore 
section  3967,  a  part  of  such  general  statute 
which  requires  the  reasons  of  the  court's  ac- 
tion to  be  stated.  Certainly  in  a  civil  case 
wbere  a  Judge  has  disqualified  himself,  and 
thereby  necessitated  the  calling  in  of  a  spe- 
cial Judge,  the  reasons  for  same  should  ap- 
pear of  record;  and  If  the  general  law  is  in- 
voked In  a  criminal  case,  the  same  rule 
sbould  apply.  Bscept  to  explain  the  reason 
for  the  seeming  confusion  rather  than  the 
conflict  in  our  authorities,  and  to  define  the 
procedure,  the  distinction  made  is  unneces- 
sary to  a  determination  of  the  matter  at  is- 
sue, because  the  record  here  not  only  shows 
no  reason  for  the  court's  disquallflctitlon,  bat, 
on  ttie  contrary.  It  appears  afflrmatively  that 
the  court's  action  was  anticipatory  and  was 


founded  only  on  rumor.  If  It  were  true,  as 
subsequent  events  demonstrated  It  was,  that 
oounsel  for  defendant  contemplated  filing  an 
application  for  a  change  of  venue  alleging 
prejudice  on  the  part  of  the  judge,  it  waa 
time  enough.  In  the  proper  discharge  of  a 
Judicial  function,  to  rule  upon  the  application , 
when  It  was  submitted.  To  rule  before  that 
time  was  to  f  oreM^all  a  right  to  which  the  de- 
fendant was  entitled,  and  hence  result  in  a 
denial  of  Justice. 

In  the  very  nature  of  things  a  lawsuit  in- 
volves a  controversy  in  which  counsel  are 
expected  and  required  to  Insist  4ipon  and  de- 
mand every  right  to  which  they  may  deem 
their  clients  are  entitled  under  the  law  and 
in  the  observance  of  well-recognized  ethical 
rules;  the  courts,  In  recognition  of  sndi 
rights  have  no  alternative,  when  they  are 
demanded  In  conformity  with  our  procedure, 
but  to  grant  them.  Personal  feelings  of 
Judges  have  no  place  in  the  performance  of 
Jadldal  functions,  and  when  allowed  to  con- 
trol can  only  work  injustice.  The  action  of 
the  trial  court  in  entering  the  order  of  dl»- 
qualification  was  therefore  unauthorised. 

Nothing  said  herein  is  Intended  to  restrict 
the  right  of  a  trial  Judge  to  disqualify  him- 
self In  any  case  for  any  of  the  reasons  stated 
In  the  statute  and  to  determine  the  existence 
of  such  reasons  and  declare  the  same  in  the 
order  of  disqualUcatlon. 

The  order  of  disqualification  having  been 
unauthorized  for  the  reasons  stated,  the  elec- 
tion of  the  spedal  judge  was  a  nullity,  aud 
the  proceedings  before  him  were,  as  a  con- 
sequence, coram  non  Judlce,  and  need  not  be 
considered. 

This  results  In  a  reversal  and  remanding 
of  this  cause  that  the  regular  Judge,  who  had 
not  disnnalified  himself  at  the  time  of  the 
filing  of  the  application  for  a  change  of 
venue,  may  hear  and  determine  same. 

GRAVES,  C.  J.,  and  PARIS  and  WOOD- 
SON, JJ.,  conair.  WITiLIAMS  and  BliAIR, 
JJ.,  dissent    BOND,  J.  not  sitting. 


ROBINSON  V.  MOARK-NEMO  OONSOL. 

MIN.  CO.  et  al.    (No.  18280.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  2,  1917.) 

Mines  and  MnrEBArs  ®s>124— Inxitbiks  fbom 

Opera  TioN— Tailings. 
Where  the  managers,  in  cbartre  of  the  mining 
operations  of  a  corporation,  with  Irnowledfre  of 
plaintifTs   objections   thereto,    dumped    tailings 
upon  bis  land,  they  were  liable. 

[Ed,  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  S  246.] 

Appeal  from  Circuit  Court,  Jasper  County; 
D.  B.  Blair.  Judge. 

Action  by  W.  M.  Robinson  against  the 
Moark-Nemo  Consolidated  Mining  Com'pany 
and  others.    From  a  Judgment  against  the 
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defendant  named,  and  In  favor  of  the  other 
defendants,  plaintiff  appealed  to  the  Spring- 
fl^d  Court  of  Appeals  where  the  Judgment 
was  reversed  and  remanded  and  the  cause 
certifled  here  (178  Mo.  App.  631,  163  S.  W. 
885).  Decision  of  Court  of  Appeals  af- 
,  firmed. 

McReynolds  &  Halliburton,  of  Carthage, 
for  appellant.  Mclndoe  &  Thurman,  of  Jop- 
lln,  'for  respondents. 

BLAIR,  J.  This  cause  has  been  trans- 
ferred here  because  one  of  the  Judges  of 
the  Springfield  Court  of  Appeals  deemed  tlie 
opinion  to  be  in  conflict  with  decisions  of 
this  court. 

Appellant  owns  a  tract  of  ground  adjoin- 
ing the  tract  on  which  the  corporate  defend- 
ant Is  mining  and  cleaning  zinc  and  lead 
ore.  Among  other  things,  the  petition  al- 
leges, in  substance,  that  defendants  Bende- 
larl.  Cook,  and  Phelps  are  the  agents,  serv- 
ants, and  employ  to  of  the  Moark-Nemo  Com- 
pany, and  in  charge  of  and  directing  and 
controlling  its  mining  operations;  that  de- 
fendants for  over  two  years  have  been  min- 
ing on  the  land  adjoining  appellant's  tract, 
and  have  willfully  and  Intentionally  dumped 
and  placed  upon  appellant's  land  all  the 
refuse  from  the  mine,  and  have  thereby  cov- 
ered it  up  with  refuse  and  tailings  to  a  depth 
of  about  100  feet,  despite  appellant's  pro- 
tests against  this  trespass  upon  his  property, 
thereby  depriving  appellant  of  the  use  of 
his  land ;  that  the  land  is  of  great  value  for 
mining  purposes,  and  cannot  be  used  for  any 
purpose  until  tie  refuse  and  tailings  are 
removed,  which  can  only  be  done  at  an  ex- 
pense of  $5,000;  that  appellant  is  damaged 
$10,000.  The  prayer  was  for  an  injunction 
against  a  continuance  of  the  practice  of 
dumping  refuse  and  tailings  on  the  land  and 
for  damages  In  the  sum  of  $10,000. 

The  answer  of  the  defendant  company  con- 
sisted of  a  general  denial  and  a  plea  that 
the  tailings  had  been  abandoned  by  the  com- 
pany and  were  of  the  value  of  $500.  Ben- 
clelari  and  Cook  filed  a  general  denial.  A 
reply  to  the  company's  plea  in  mitigation 
was  filed.  The  trial  court  assessed  damages 
against  the  defendant  company  in  the  sum  of 
$250,  and  found  In  favor  of  Bendelarl  and 
Cook.  Plaintiff  appealed.  In  this  court  ap- 
pellant abandoned,  orally,  his  assignment 
that  the  damages  allowed  against  defend- 
ant company  are  Inadequate.  The  question 
remaining  Is  whether  the  Judgment  in  fa- 
vor of  Bendelarl  and  Cook  was  erroneous, 
and  it  was  this  question  which  divided  our 
Brethren  of  the  Court  of  Appeals.  The  ma- 
jority opinion  held  the  Judgment  erroneous. 

In  the  trial  court  no  Instructions  were  ask- 
ed or  given.  The  question  to  be  decided 
is  as  to  the  effect  of  the  evidence.  TSie  trial 
proceeded  on  the  theory  that  appellant  was 
the  owner  of  the  tract  he  claimed  was  dam- 


aged. He  also  put  his  deed  tn  evidence. 
The  trial  court  necessarily  found  blm  to  be 
the  owner  of  the  tract;  otherwise,  its  Judg- 
ment in  his  favor  against  the  company  conld 
not  have  been  rendered.  The  evidence,  both 
for  appellant  and  respondents,  particularly 
the  testimony  of  respmident  Cook,  establish- 
es the  fact  that  Bendelarl  and  Cook  were  the 
managers  of  the  defendant  company  and  in 
charge  of  its  mining  operations,  and  that 
they  had  knowledge  of  appellant's  objec- 
tions to  the  piling  of  tailings  on  the  land. 
There  was,  in  truth,  no  controversy  about 
the  fact  that  Bendelarl  and  Cook  were  in 
charge  of  respondent  company's  operations. 
The  question  whether,  In  these  circumstanc- 
es, Bendelarl  and  Cook  were  indlTldually 
liable.  Is  discussed  and  decided  in  the  ma- 
jority opinion  in  the  Court  of  Appeals.  The 
opinion  of  that  Court  (178  Mo.  App.  loc  dt 
637  163  S.  W.  885  et  seq.)  fuUy  discusses 
the  question,  and  the  conclusion  It  reaches 
in  the  premises  we  deem  correct 

The  Judgment  in  favor  of  Bendelarl  and 
Cook  Is  reversed,  and  the  cause  remanded. 

GRAVES,  J.,  concurs.  BOND,  J.,  concurs 
In  the  result  only.  WOODSON,  J,  not  sit- 
ting. 


STATE  er  rd.  HATS  v.  ROBERTSON  et  aL 
Judges.    (No.  10361.) 

(Supreme  Court  of  Missouri.     Tn   Banc.  Jane 

30,  1917.     Motion  for  Rehearing  Denied 

July  12,  1917.) 

1.  OoiTBTB  «=s>231(4)— Decisions  of  Cbtmr  of 
Afpxal  and  Sufremk  Codkt— CoNFUor. 

Relative  to  Quashing  judgment  of  the  Court 
of  Appeals,  its  aecisioo  that  a  foreign  corpora- 
tion was  not  transactinj;  business  in  the  state 
is  in  conflict  with  decision  of  Supreme  Court 
that  another  corporation  was  so  transacting 
business,  where  the  facts,  though  not  identical, 
are  so  similar  that  the  same  rule  should  be  ap- 
plied. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  647.] 

2.  COBFOBATIONS  «=>&12(4)— FOWIOIf   COBFO- 

BATI0N8  —  "Transactino    Bttsiness"    IX 

State. 
A  foreign  corporation  is  transacting  bwiiieM 
in  the  state  within  Rev.  St  1909,  if  3037. 3039, 
3010,  3042,  requiring  therefor  a  license  and  the 
compliance  with  prescribed  conditions,  where  it 
bad  shipped  machines  into  the  state  on  long 
time  leases  with  reservation  of  yearly  rentals; 
there  being  a  continuance  of  dealing  by  it  with 
property  in  the  state  after  interstate  commere« 
has  wholly  ceased  its  dealings  therewith. 

[Ed.  Note.— For  other  cases,  see  Gorporatiaiia. 
Cent  Dig.  |  2524. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transacting  Business.] 

3.  PiXADiNo  «=>127(2)— Answeb — Aduissiox. 

A  defendant's  answer  admitting  the  contract 
of  lease  justifies  the  conrt  in  finding  that  be 
signed  it. 

[Ed.    Note.— Fy>r   other  caaea,    see    Pleading, 
Cefit  Dig.  S§  264,  267.] 

Bond,  J,,  dissenting. 

Certiorari  by  the  State,  (m  the  relatloo  of 
W.  B.  Hays,  against  W.  R.  Robertson  and 
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others,  Jadgee  of  the  Court  of  Appeals. 
Judgment  of  Court  of  Appeals  (181  S.  W. 
1183)  quashed. 

Sbeppard  &  Sheppard  and  Leslie  G.  Oreen, 
all  of  Poplar  BlufT,  and  Ernest  A.  Green,  of 
St  Louis,  for  relator.  David  W.  HIU,  of 
Poplar  Bluft,  for  respondents. 

FARIS,  J.  This  is  an  original  proceeding 
by  certiorari  to  bring  up  to  this  court  the 
record  of  the  Springfield  Court  of  Appeals  in 
the  case  of  Mergenthaler  linotype  Co.  v. 
Hays,  181  S.  W.  1183.  Two  opinions  hare 
been  written  In  the  case  by  the  learned 
Springfield  Court  of  Appeals.  182  Mo.  App. 
113,  168  S.  W.  239.  In  the  opinion  last  ren- 
dered, but  first  abore  cited,  references  are 
made  to  the  first  opinion  for  many  of  the 
facts  and  for  much  of  the  law. 

It  Is  urged  by  relator  as  his  ground  for 
quashal  that  the  opinion  of  the  Court  of  Ap- 
peals is  in  conflict  with  the  case  of  United 
Shoe  Machinery  Co.  ▼.  Itnmlos^  210  Mo.  631, 
10&  8.  W.  567,  and  of  other  cases  of  similar 
import.  The  point  npoa  which  ttie  case 
turns  Is  what  constitutes  the  transaction  by 
a  foreign  corporation  ot  business  In  this 
state  within  the  purview  of  sections  3037, 
8089,  and  3040,  B.  S.  1909. 

The  facts  In  the  Kamlose  Case  which  we 
held  constituted  the  transaction  of  business 
in  this  state  are  thus  stated  in  the  reported 


"Said  company,  accordingly,  about  December 
18,  1900j  and  from  time  to  time  thereafter,  leas- 
ed certau  machines  to  the  defendant,  including 
those  he  had  formerly  owned  or  claimed  he 
owned.  The  leases  contained  various  conditions, 
among  which  were:  (1)  That  the  machines 
should  be  used  by  him  only  in  his  factory  in  St. 
Louis;  (2)  that  he  should  obtain  from  the  les- 
sor, at  prices  to  be  fixed  by  it,  all  parts  neces- 
sary to  keep  the  machines  in  repair,  and  also 
any  additional  machinery  needed ;  (3)  that  be 
should  pay  all  taxes  levied  on  the  machines ;  (4) 
that  he  should  use  the  machines  to  their  full 
eapacitv:  (Q)  that  he  should  pay  the  lessor  a 
royalty  of  one  cent  a  pair  for  all  shoes  manu- 
factured, with  a  rebate  allowance  of  50  per 
cent,  if  the  royalty  was  paid  by  the  15th  of 
the  succeeding  month ;  (6)  that  the  lessor  should 
have  the  right  to  attach  indicators  to  the  ma- 
chines to  register  the  number  of  shoes  manufac- 
tured, and  that  the  lessee  should  keep  accurate 
accounts  of  the  number  of  shoes  manufactured ; 
(7)  that  if  he  ceased  to  use  exclusively  the  ma- 
chines leased  to  him  by  the  company,  it  should 
have  a  right  to  take  possession  thereof ;  (8)  that 
the  lease  should  run  17  years,  but  that  the  lessor 
should  liave  the  right  to  terminate  it  for  any 
breach  thereof  or  for  any  failure  of  the  lessee 
to  observe  any  one  or  more  of  the  conditions 
of  such  lease  or  of  any  of  the  leases;  (9)  that 
•  notice  in  writing  sent  through  the  malls  should 
be  sufficient  to  terminate  such  leases ;  (10)  that 
the  lessee  acknowledged  the  validity  of  the  les- 
sor's patents;  (11)  that  no  act  of  the  lessor 
should  waive  any  of  the  terms  of  the  lease,  un- 
less by  instrument  of  writing  signed  by  its  presi- 
dent, vice  president,  or  treasurer ;  (12)  that  the 
term  'lessor'  should  include  the  company,  its 
successors  and  assigns." 

The  facts  in  the  Instant  case  as  shown  by 
tbe  ptoot  below  which  the  learned  Spring- 


field Court  of  Appeals  excerpts  and  briefs 
for  us  run  thus: 

"We  will  briefly  set  forth  the  evidence  as 
shown  by  tliis  record.  Hie  tdaintiff  had  in  its 
employ  a  traveling  salesman  or  solicitor  whose 
duties  required  him  to  visit  prospective  custom- 
ers in  this  state  and  induce  them  to  enter  into 
either  contracts  of  purchase  or  contracts  of 
lease.  This  salesman  was  working  on  a  salarjr 
paid  by  tlie  plaintiff,  and  travried  in  Missouri 
at  the  time  this  contract  was  made.  In  May* 
1910,  he  induced  the  defendant  Hays  to  enter 
into  the  contract  of  lease  in  question.  It  was 
signed  by  the  defendants  (Hays  and  Davis)  in 
Missouri,  but  was  not  to  become  a  binding  con- 
tract until  accepted  by  the  proper  officers  of 
the  plaintiff  in  the  state  of  New  York.  It 
was  forwarded  to  New  York,  and  by  the  plain- 
tiff accepted,  and  under  its  terms  a  linotype 
matdune  was  delivered  to  the  defendants  in  the 
city  of  New  York.  The  rent,  under  the  terms 
of  the  lease,  was  payable  to  the  plaintiff  in 
the  state  of  New  York.  The  evidence  shows 
tliat  during  the  first  four  months  of  the  year 
1910  the  plaintiff  entered  into  11  separate  and 
distinct  contracts  in  this  stote,  and  leased  27 
separate  linotTne  machines  to  customers  in  Mis- 
souri, and  these  machines  were  all  installed 
during  the  first  four  months  of  the  year  1910 
It  further  shows  that  between  December,  1896, 
and  January,  1910,  the  plaintiff  leased  about 
300  machines  in  this  state,  all  of  which  were 
installed  under  substantially  the  same  kind  of 
a  contract  as  the  one  sued  on  in  this  case.  The 
evidence  shows  that  the  contract  of  lease  in 
suit  provides  that  the  plaintiff  would  furnish  a 
machinist  to  erect  the  machine,  at  the  instance 
of  the  lessees;  also  that  in  many  cases  the 
plaintiff  had  sent  its  machinists  into  this  state 
to  erect  and  install  its  machines,  and  that  these 
machinists  were  in  the  employ  of  the  plaintiff, 
and  were  paid  a  salary  by  plaintiff.  There  is 
evidence  that  plaintiff  also  bad  in  its  employ 
operators  of  linotype  machines  who  were  to  in- 
struct the  lessees  how  to  operate  the  machine. 
It  is  shown  that  on  May  12,  1910,  the  date 
of  the  contract  of  lease  in  suit,  plaintiff  had  in 
force  in  this  state  45  other  contracts  similar 
to  this  one,  and  had  45  other  machines  installed 
in  Missouri,  and  that,  whenever  requested,  plain- 
tiff sent  its  machinists  into  this  state  to  make 
repairs.  It  is  also  shown  that  in  1913,  some 
three  years  after  this  contract  was  made,  plain- 
tiff procured  a  license  to  transact  business  in 
this  state ;  one  of  the  witnesses  saying  this  was 
done  to  conform  to  the  laws  of  Missouri.  The 
plaintiff  during  the  ten  years  prior  to  the  mak- 
ing of  this  contract  had  machines  installed  in 
this  state  the  total  value  of  which  was  approx- 
imately $600,000.    •    •    • 

"Clause  4  of  the  lease  provides  that  the  plain- 
tiff will  furnish,  at  the  expense  of  the  lessees, 
competent  machinists  to  erect  the  machine  at 
the  place  of  business  of  the  lessees  and  a  skilled 
operator  to  instruct  the  lessees  in  its  use. 
Clause  7  provides  that  the  lessees  will  maintain 
the  machine  and  its  belonginp  in  good  condi- 
tion, and  that  they  will  at  their  own  expense 
at  once  replace  and  repair  all  parts  of  the  ma- 
chine that  become  broken  or  damaged.  The 
lease  also  provides  that  the  lessor  may  inspect 
the  machine  at  any  time  during  the  term  of  the 
lease,  and  the  evidence  disclosed  that  plaintiff 
did  have  in  its  employ  inspectMs  who  would  go 
over  the  state  inspecting  its  macliines  at  least 
once  every  year. 

"The  evidence,  we  think,  fails  (under  the  au- 
thorities cited  in  our  former  opinion,  and  again 
cited  in  appellant's  brief  now  before  us)  to  show 
that  the  acts  of  the- plaintiff  in  making  this  lease 
and  in  performing  the  terms  thereof  subsequent 
to  its  execution  digressed  from  carrying  on 
business  classified  as  interstate  commerce,  and 
wholly  fails  to  evidence  any  fact  showing  that 
plaintiff  had  undertaken  to  cany  on  any  local 
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busin'esaj  or  intrastate  commerce  in  the  state  of 
Missouri." 

Tbe  contract  made  between  the  Mergen- 
thaler  Linotype  Company  and  Hays  and  Da- 
vis is  not  set  out  in  tbe  last  opinion  of  the 
Court  of  Appeals,  but  reference  Is  made  there- 
in to  the  first  opinion  for  the  contents  and 
proTisions  thereof.  182  Mo.  App.  113,  168  S. 
W.289. 

[1]  I.  Upon  these  facts  the  Court  of  Ap- 
peals ruled  fliat  the  Mergenthaler  Ldnotype 
Company  was  not  when  it  made  the  contract 
with  Hays  and  Davis  on  the  12th  day  of 
May,  1910,  transacting  business  in  Missouri. 
If  this  decision  be  opposed  to  what  we  said 
or  the  conclusion  which  we  reached  upon  sitn- 
llar  facts  (if  the  facts  are  similar)  in  the 
Ramlose  Case,  we  ought  to  quash  the  Judg- 
ment of  the  Court  of  Appeals,  l^iat  is  the 
sole  question  to  be  determined. 

When  the  matters  and  things  transpired 
out  ot  wl^cb  the  action  between  the  Mergen- 
thaler Linotype  Company  and  Hays  and  Da- 
vis grew,  i.  e.,  when  the  contract  of  lease  be- 
tween the  above  parties  was  entered  into, 
section  3037,  supra,  had  been  construed  as  to 
aivers  phases  and  upon  divers  facts  by  this 
court  Roeder  v.  Robertson,  202  Mo.  522, 100 
S.  W.  1086;  United  Shoe  Machinery  Co.  T. 
Ramlose.  210  Mo.  631,  109  S.  W.  667.  It  U 
true  that  in  neither  one  of  these  cases  do  we 
specifically  and  categorically  set  forth  what 
facts  and  all  of  the  facts  which  must  be  shown 
in  order  to  constitute  a  transacting  of  business 
in  this  state  within  the  purview  of  said  sec- 
tHon  3037.  In  the  Roeder  Case  the  fact  that 
the  corporation  from  which  the  right  which 
it  was  sought  to  enforce  emanated  was  doing 
business  in  this  state  contrary  to  the  above 
section  was  conceded  by  the  facts  agreed  on. 
But  if  it  be  found  that  the  facts  set  out  in 
the  Ramlose  Case  are  so  far  similar  to  the 
facts  found  by  the  learned  Springfield  Court 
of  Appeals  as  that  the  same  rule  of  law 
should  be  applied  In  both  cases,  then,  of 
course,  we  must  quash  a  judgment  which 
upon  similar  facts  announces  a  different  rule 
of  law.  Comparing  the  facts  shown  respec- 
tively in  the  two  cases,  they  run  thus :  (a)  In 
the  Ramlose  Case  the  articles,  to  wit,  patent- 
ed sboe-maklng  machines,  were  leased  by  the 
United  Shoe  Machinery  Company  to  Ramlose 
for  17  years;  in  the  Mergenthaler  Case  the 
article,  to  wit,  a  linotype  or  type-casting  ma- 
chine, was  leased  to  Hays  and  Davla  for  6 
years;  (b)  in  the  Ramlose  Case  the  rent  re- 
served (called  therein  royalty)  was  one  cent 
per  pair  on  each  pair  of  shoes  made  by  the 
lessee;  In  the  Mergenthaler  Case  the  rent 
was  $632.50  In  cash  per  year,  payable  In  a'd- 
vance ;  (c)  the  leased  machines  in  both  cases 
were  to  be  used  only  in  the  respective  places 
of  business  of  the  lessees;  (d)  all  pieces  or 
parts  necessary  to  replace  broken  or  worn 
parts  were  in  both  cases  to  be  bought  from 
the  lessors  respectively,  at  prices  fixed  by  the 
latter:  (e)  lessees  in  both  cases  were  to  pay 


all  taxes  levied  upon  the  machines;  (f)  in  the 
Ramlose  Case  the  leased  machines  were  to  be 
operated  to  their  full  capacity ;  in  the  Mer- 
genthaler Case  it  was  forbidden  to  operate 
the  machine  more  than  16  hours  per  day ;  (g) 
In  the  Ramlose  Case  the  lessor  bad  an  agent 
and  a  place  of  business  in  this  state;  In  the 
Mergenthaler  Case  lessor  had  an  agent,  but 
no  office  or  place  of  business  of  any  kind,  in 
this  state;  (h)  in  both  cases  the  contracts 
were  to  be  performed  in  Missouri,  L  e..  the 
leas^  machines  were  to  be  used  in  Missouri, 
and  the  lease  contracts  were  signed  by  the 
lessees  in  tbis  state  and  by  lessors  in  the 
foreign  states  of  their  respective  domiciles; 
(1)  it  does  not  clearly  appear  in  the  Ramlose 
Case  how  mnch  business  had  been  done  by 
the  lessor  prior  to  the  execution  of  the  lease 
contract  there  in  question;  in  the  Mergen- 
thaler Case  lessor  had  been  engaged  In  the 
business  of  leasing  type-casting  machines 
for  ten  years  before  the  lease  contract  in 
question  was  made,  and  had  installed  In  this 
state  under  similar  contracts  machines  of  the 
aggregate  value  of  approximately  $600,000 ;  (j) 
in  the  Mergenthaler  Case  skilled  machinists, 
operators,  and  inspectors  were  kept  constant- 
ly in  the  employ  and  pay  oC  lessors  for  work 
in  this  state,  but  when  services  were  ren- 
dered by  the  machinists  and  operators  in 
erecting  or  in  giving  instructions  as  to  the  op- 
eration of  the  leased  machines  such  services 
were  charged  to,  and  were  to  be  paid  by,  the 
lessees;  It  does  not  clearly  appear  tiiat  sndi 
was  the  case  in  the  Ramlose  Case,  except  tliat 
upon  a  dispute  arising  as  to  the  quantity  of 
shoes  made  on  which  royalty,  or  rent  Aould 
be  charged,  the  lessor  insistea  in  naming  tlie 
operators  who  should  be  hired  by  lessee;  (k) 
In  the  Mergenthaler  Ciase  there  was  given  un- 
der the  most  stringent  conditions  as  to  time 
and  notice  of  the  exercise  thereof  an  option 
to  purchase  the  leased  machine  after  one 
year;  in  the  Ramlose  Case  there  was  no  such 
option ;  (1)  in  the  Mergentlialer  Case  tlie  ma- 
chine was  to  be  returned  to  lessor  at  the  ter- 
mination of  the  six-year  rental  period;  in 
the  Ramlose  Case  no  such  provision  seems  to 
be  mentioned ;  (m)  in  the  Mergenthaler  Case 
the  machine  was  to  be  insured  by  the  lessor, 
but  the  lessees  were  to  pay  the  premiums ;  in 
the  Ramlose  Case  there  was  no  such  agree- 
ment ;  (n)  in  the  Mergenthaler  Case  access  to 
the  machine  by  the  agents  of  lessor  at  all 
reasonable  times  was  reserved,  and  a  waiver 
of  landlord's  lien  tor  rent  was  reqnlred; 
there  was  no  such  agreement  in  the  Ramlose 
Case ;  and  (o)  both  contracts  provided,  in  sub- 
stance that  the  machines  should  remain  the 
exclusive  property  of  the  lessor  and  lessees 
should  have  no  property  right  or  title  In 
them. 

[2]  Under  these  facts  conceded,  as  this 
court  found  them  to  be,  it  was  held  in  the 
Ramlose  Case  that  the  United  Shoe  Machin- 
ery Company  was  transacting  business  in 
this  state.    Was  the  Mergenthaler  Unotype 
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Company  doing  the  like  when  It  made  ttie 
contract  with  Hays  and  Davis  three  years  be- 
fore it  took  ont  a  license  to  do  business  in 
this  state  as  a  foreign  corporation?  We  think 
this  question  must  be  answered  In  the  affirm- 
ative. 

In  some  aspects  the  Mergenthaler  Case  is 
far  stronger  In  favor  of  this  view  than  Is  the 
Banilose  Case.  The  chief  point  of  difference 
is  that  the  Mergenthaler  Company  had  nei- 
ther an  office  nor  a  warehouse  in  this  state. 
Whatever  argument  there  may  be  in  the  fact 
of  the  maintenance  of  a  warehouse  by  one, 
and  not  by  the  other,  there  Is  no  virtue  in  the 
argument  of  a  difference  based  on  the  main- 
tenance of  an  office ;  this  for  the  reason  that 
the  statute  Itself  requires  that  an  office  be 
maintained.  Surely  no  difference  in  favor 
of  the  Mergenthaler  Company  can  be  bottom- 
ed on  Its  failure  even  to  partially  comply 
with  the  statute  in  question.  As  to  the  mat- 
ter of  the  warehouse,  It  may  be  said  that  by 
ttie  plainest  inference  repair  parts  and  pieces 
only  were  kept  in  such  warehouse  for  use 
upon  the  leased  machines  of  the  Shoe  Machin- 
ery Company.  Here  in  the  Mergenthaler 
Case  $609,000  worth  of  persimal  property,  to 
wit,  tyi>e-castlng  machines,  belonging  to  the 
latter  company  were  movM  bodily  into  this 
state  and  leased  out  at  an  annual  rental  far 
in  excess  of  that  which  the  selling  price  of 
the  machine  would  seem  to  warrant  In  the 
one  case  mere  repair  parts  and  pieces  were 
moved  into  the  state ;  in  the  other  some  him- 
dreds  of  type-casting -machines  were  so  mov- 
ed. Moreover,  the  business  of  the  United 
Shoe  Machinery  Company  was  not  that  of 
selling  repair  parts;  it  was  that  of  leasing 
shoe-making  machinery;  one  was  merely  a 
convenient  Incident  to  the  other,  Its  chief 
business. 

While  fully  recognissihg  that  the  burden  of 
proof  was  upon  defendants  in  the  case  of 
Mergenthaler  Unotype  Co.  v.  Hays  et  al.  to 
show  that  the  plaintiff  In  that  case  could  not 
recover  for  that,  being  a  foreign  corporation, 
it  was  engaged  In  doing  business  In  this  state 
without  having  theretofore  complied  vrlth  the 
law,  yet,  when  It  was  shown  that  this  com- 
pany had  moved  into  this  state  prior  to  the 
making  of  the  contract  here  under  discus- 
sion more  than  a  half  a  million  dollars  worth 
of  Its  property,  whidi  it  was  leasing  ont  un- 
der contracts,  we  are  warranted,  naught 
else  appearing,  In  assuming  that  such  trans- 
actions were  merely  part  and  parcel  of  its 
nsnal  and  ordinary  business ;  in  other  words 
that  this  business  done  by  it  In  this  state 
differed  In  no  material  respect  from  its  usual 
and  ordinary  business  and  from  its  usual  and 
ordinary  method  of  doing  that  business  in 
tlie  state  of  Its  domicile  and  in  other  states. 

We  are  of  opinion  that  any  foreign  cor- 
poration, without  taking  out  a  license  in  Mis- 
souri under  sections  3087,  8039,  3040,  and 
8342,  R.  S.  1909,  can  under  the  commerce 
claoM  o<  the  federal  Constitution,  unhindered  I 


wholly  Jb7  us  or  by  the  laws  of  this  state, 
sell  its  type-casting  machines  or  other  com- 
modities to  citizens  of  this  state  nnder  8u<A 
terms  as  it  sees  fit  (Kansas  City  v.  McDonald, 
175  S.  W.  917;  Wulflng  v.  Cork  Co.,  250  Ma 
loc.  dt  731,  167  S.  W.  616);  that  it  can  Uke- 
wise  sell  repair  parts  to  purchasers  of  its 
products  or  machines,  and  oigree  to  send  its 
skilled  workmen  and  operatives  Into  this 
state,  at  the  expense  of  the  nsvrs  of  Its  ma- 
chines, to  erect  the  same  and  teach  the  man- 
ner of  the  operation  thereof  (Milan  Milling 
Co.  V.  Gorten,  93  Tenn.  590,  27  S.  W.  971,  26  L. 
R.  A.  135;  Flint,  etc.,  Mfg.  Co.  v.  McDonald, 
21  S.  D.  628,  114  N.  W.  684, 14  L.  R.  A.  (N.  8.) 
073,  130  Am.  St.  Rep.  735.  But  we  do  not 
think  that  any  foreign  corporation  can 
through  a  period  of  ten  years  engage  In  this 
state  in  the  business  of  renting  out  Its  prop- 
erty at  an  annual  rent  reserved,  and  of  col- 
lecting that  rent  yearly  throughout  rental 
periods  of  six  years,  without  complying  with 
our  statutes  licensing  foreign  corporations. 
We  need  not  lengthen  these  views  by  a  re- 
cital of  the  reasons  for  requiring  a  foreign 
corporation  to  maintain  an  office  and  obtain 
a  license  before  permitting  such  corporation 
to  transact  Intrastate  business  in  this  state. 
The  statute  Itself  which  so  requires  furnishes 
a  sufficient  reason  for  us.  But  the  courts  have 
collated  some  of  these  reasons  wherein  the 
curious  may  read  them.  Vide  Boeder  v.  Rob* 
ertson,  202  Ma  522,  100  S.  W.  1086;  Osborne 
V.  Shilling,  74  Kan.  676,  88  Pac  258,  11  Ann, 
Cas.  319. 

'  Neither  does  it  make  any  difference  as  be- 
tween the  facts  in  the  Mergenthaler  Case  and 
those  In  the  Ramlose  Case  that  In  one  a 
royalty  in  lieu  of  fixed  rent  was  taken  as 
compensation  tor  the  use  of  the  machine, 
rather  than  a  certain  fixed  cash  sum  payable 
annually  in  advance.  Both  are  in  effect  rent 
charges:  both  are  doing  business,  though 
getting  cash  rent  in  advance  may  seem  to 
be  doing  the  better  business.  Interstate  com- 
merce, as  to  the  particular  phase  ccmfrontlng 
us,  connotes  trafficking  transactions  between 
dtlzMis  of  different  states,  whereby  the  title 
of  the  seller  in  the  commodity  sold  Is  transfer* 
red  to  the  buyer,  or  agreed  so  to  he  upon  the 
contingency  of  payment  of  the  purchase  price 
by  Installments  or  otherwise  (Kansas  City  v. 
McDonald,  175  S.  W.  917),  not  one  wherein 
the  property  of  the  quasi  seller  is  moved 
bodily  Into  this  state  and  leased  for  a  long 
term  of  years  for  an  exorbitant  annual  rental 
and  to  be  returned  to  such  seller  at  the  end 
of  the  rental  period. 

The  fact  that  In  both  cases  the  companies 
charged  with  transacting  business  in  this 
state  had  resident  agents  here  proves  nothing. 
Agents,  like  transt>ortation  companies,  are 
mere  Instrumentalities  of  commerce.  Eacb  la 
a  necessity  of  commerce  common  to  both  In- 
trastate and  Interstate  commerce,  and  so 
factors  which  In  no  wise  differentiate  the 
one  sort  of  commerce  from  the  other.  In 
Miterstate  commerce  the  delivery  of  the  corn- 
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modlty  to  the  purchasing  citizen  of  another 
state  may  be  either  In  the  domicile  of  the 
vendor  or  of  that  of  the  vendee;  It  may  be 
for  cash,  or  on  time,  by  giving  credit  and 
taking  back  security,  by  payment  In  full  or 

t-  hy  installments,  but,  if  the  title  to  the  com- 
modity does  not  pass,  and  is  not  to  pass,  cer- 
tainly the  business  is  not  traflic;    it  Is  not 

'  buying  and  selling.  It  is  but  the  bringing  of 
the  property  of  the  foreign  corporation  into 
this  state,  and  so  dealing  therewith  aiter  it 
is  in  the  state  as  to  make  of  such  property 
a  source  of  Income  to  the  foreign  corporation. 

>  In  short,  it  is  a  continued  dealing  txy  the 
foreign  company  with  the  property  In  this 
state  after  interstate  commerce  has  wholly 
ceased  its  dealings  therewith.  If  such  acts  do 
not  constitute  transacting  business  ln>  this 
state,  It  is  difficult  to  conceive  what  would  be 
necessary  in  order  for  a  foreign  corporation 
to  transact  business  here.  Nor  does  the  fact 
that  a  studied  effort  to  give  to  the  transac- 
tions a  false  color  of  Interstate  commerce  In 
any  way  change  this  view. 

[3]  II.  Ooncemlng  the  further  point  uiged 
by  relator  that  there  is  no  proc^  In  the  record 
that  he  executed  the  contract  of  lease,  it  suf- 
fices to  say  that  this  point  is  so  answered  by 
the  learned  Court  of  Appeals  as  to  leave  noth- 
ing farther  for  us  to  say  about  it  They  rule 
that  relator  "is  in  no  position  to  raise  this 
point  as  his  answer  in  this  case  clearly  admits 
the  contract  of  lease,  and  the  trial  court  was 
jnstifled  in  finding  that  he  signed  it."  TnJs 
is  unquestionably  good  law. 

We  are  of  the  (pinion  up<n  the  otii^  point, 
however,  that  the  Judgment  of  the  Spring- 
field Court  of  Appeals  is  in  conflict  with  the 
case  of  United  Shoe  Machinery  Co.  v.  Ram- 
lose,  supra,  and  that  the  judgment  rendered 
by  that  court  on  the  8th  day  of  January,  1916, 
In  the  case  of  Mergenthaler  Linotype  Co.  v. 
Hays  et  al.,  should  be  quashed  and  for  naught 

held.    Let  this  be  done.    All  ccmcur,  except 

BONB,  J.,  who  dissents. 


STATE  ex  rd.  ADAM  ROTH  GROCERY  CO. 
V.  REYNOLDS  et  al.  (No.  18349.) 

(Supreme  Court  of  Missouri.    Division  No.  1. 
July  2,  1917.) 

1.  New  Trial  <S=»101  —  Newlt  Diboovebbd 
Evidence. 

Evidence  which  had  been  introduced  in  pre- 
vious litigation  between  the  parties  on  tbe  same 
cause  of  action  cannot  be  newly  discovered  evi- 
dence for  new  trial. 

[Ed.  Note.— For  other  oases,  see  New  Trial, 
Gent.  Dig.  !§  205,  206.] 

2.  CouETS  «=9231(4)  —  CouBT  of  Apfxals  — 
Judgment— CoHixicT  with  Supreme  Codrt 

RUUNQft 

Even  if  order  of  the  trial  court  granting  a 
new  trial  expressly  on  the  ground  of  newly  ais- 
covered  evidence,  and  not  sustainable  on  that 
ground,  could  be  sustained  on  either  of  two  oth- 
er grounds  in  the  motion  for  new  trial,  the  Court 
of  Appeals  having  declined  to  pass  on  either  of 
them,  and  reversed  the  order,  its  ruling  could 


not  be  and  is  not  in  conffict  with  the  last  mling 
ot  the  Supreme  Court  on  either  of  such  ques- 
tions;  and  therefore  its  jodgment  cannot  be 
quashed  on  the  ground  of  its  conflict  with  the 
rulings  of  tbe  Supreme  Court;  but  remedy,  if 
any,  is  by  mandamus  to  the  Court  of  Appeals  to 
pass  on  those  questions,  though  the  ^preme 
Court  has  held  that,  if  the  trial  court  assigns 
a  bad  reason  for  granting  a  new  trial,  yet,  if 
there  be  a  good  reason  for  such  action,  the  order 
will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  647.] 

Proceeding  hy  the  State,  on  the  relation 
of  the  Adam  Roth  Grocery  Company,  against 
George  D.  Reynolds  and  others  for  certio- 
rari.   Writ  quashed,  and  cause  dismissed. 

This  is  an  original  proceeding  instituted  in 
this  court  asking  for  a  writ  of  certiorari 
against  the  Judges  of  the  St.  Louis  Court  of 
Appeals,  seeking  to  quash  the  Judgment  of 
that  court  in  the  case  of  Adam  Roth  Grocery 
Ctompany,  Respondent  (the  relator  here),  t. 
the  Hotel  Montlcello  Company,  Appellant, 
148  Mo.  App.  613,  128  S.  W.  542,  for  the  rea- 
son that  the  opinion  and  Judgment  of  said 
Court  of  Appeals  In  said  cause  failed  to  fol- 
low the  last  previous  ruling  of  this  Court, 
as  required  by  the  Oonstitntlon. 

Counsel  for  relator  well  states  the  fiicte 
out  of  which  this  proceeding  grew.  In  the 
following  language: 

"?^®  o^"?J«,?*^*'  Grocery  Company,  rdator, 
on  July  22,  1911,  m  the  circuit  court  of  the  dty 
of  St.  Louis,  filed  an  action  against  the  Hotd 
Monticello  Company  (hereinafter  called  d^end- 
ant)  in  three  counts.  The  first  count  was  apoo 
an  account  stated  for  $576.89 ;  the  second  and 
third  counts  were  upon  notes.  The  hotel  com- 
pany's answer  was  a  general  deniaL  The  trial 
was  before  the  court  without  a  jury,  and  the 
judgment  was  for  defendant  on  the  first  coont, 
and  for  plaintiff  (the  relator)  <hi  the  second  and 
third  counts. 

"Plaintiff  filed  a  motion  for  new  trial  on  tlie 
first  count  of  its  petition,  setting  out  sevmd 
grounds,  the  second,  ninth,  and  tenth  of  which 
alone  being  material  here.  The  second  ground 
was  that  the  judgment  was  against  the  weight  of 
the  o\'ideuce.  The  ninth  was  newly  discovered 
evidence,  and  the  tenth  ground  was  that  plaintiff 
was  surprised  by  the  testimony  of  John  H. 
Boogher,  the  only  testimony  offered  by  de- 
fendant, because  said  Boogher  had  theretofora 
admitted  that  the  indebtedness  sued  for  on  the 
first  count  was  due,  and  led  plaintiffs  oonnsel 
to  believe  that  the  case  would  not  be  contested, 
as  defendant  was  insolvent.  In  support  of  this 
motion  plaintiff  filed  the  affidavit  of  I*  Frank 
Ottofy,  its  attorney,  and  Edw.  B.  Rath,  its 
treasurer.  Defendant  filed  a  counter  affidavit, 
madp  by  John  11.  Boogher,  its  attorney. 

"The  trial  court,  during  the  same  term  at 
which  the  judgment  waa  rendered,  sustained 
plaintiff's  motion  for  new  trial  upon  the  ninth 
ground  thereof,  to  wit,  newly  discovered  eri- 
dcnce. 

"From  the  order  sustaining  this  motion  de- 
fendant appealed  to  the  St.  Louis  Court  of  Ap- 
peals. That  court  held  that  the  trial  court  com- 
mitted error  in  granting  a  new  trial  on  the 
first  count  upon  the  ground  of  newly  discovered 
evidence,  and  reversed  and  remanded  the  case, 
with  directions  to  the  trial  court  to  enter  judg- 
ment for  defendant  upon  said  first  count,  la 
the  St.  Louis  Court  of  Appeals  the  relator  urged 
that,  although  the  action  ot  the  trial  court  in 
granting  a  new  trial  upon  the  first  count  may 
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not  be  anatainttble  upon  tbe  designated  ground, 
to  wit,  newly  discovered  evidence^  it  can  be 
sustained  upon  other  grounds  in  the  motion, 
namely,  the  ground  of  surprise  and  the  ground 
that  the  judgment  was  against  the  weight  of 
the  evidence,  and  that  therefore'  the  action  of  the 
trial  court  should  be  affirmed,  even  though  the 
ground  which  it  designated  for  its  action  is 
deemed  insufficient  by  the  Court  of  Anneals. 

"The  Court  of  Appeals,  however,  refused  to 
look  into  these  other  grounds  and  determine 
whether  the  trial  court's  action  is  sustainable 
upon  any  or  either  of  them,  contenting  itself 
with  an  examination  ot  the  designated  .((round 
only,  and  reversing  the  cause  because  it  was 
insufficient. 

"Relator  contends  that,  in  taking  this  position, 
respondents  have  failed  to  follow  the  last  nre- 
vious  ruling  of  this  eo\irt  in  the  eases  of  Wil- 
liams V.  Railroad,  233  Mo.  660,  loc.  cit.  681  [136 
S.  W.  804]:  Peper  v.  Peper,  241  Mo.  280,  loc 
cit.  264  ri45  S.  W.  408] ;  Higgins  v.  Higgins, 
243  Mo.  164,  loc.  cit.  ITl,  147  S.  W.  962;  Kries 
V.  Hailroad,  131  Mo.  533,  loc.  cit.  546  [33  S.  W. 
64.  1150] ;  also  Gray  v.  Missouri  liumber  & 
Mining  Co..  177  S.  W.  695,  loc.  cit  586,  and 
Benjamin  v.  Bnilroad,  245  Mo.  698,  loc.  cit. 
600  [51  S.  W.  911." 

L.  Frank  Ottofy,  of  St.  Louis,  for  relator. 
John  H.  Boogber,  of  St  I^ulg,  for  respond- 
ents. 

WOODSON,  X  (after  stating  the  facts  as 
above).  [1]  I.  If  we  correctly  understand 
counsel  for  relator,  he  vlrtnally  concedes 
that  the  ruling  of  the  Court  of  Appeals  on 
the  question  of  newly  discovered  evidence 
was  correct,  and  therefore  he  makes  no  com- 
plaint here  on  that  account.  But,  be  that  as 
it  may,  that  ruling  of  the  Court  of  Appeals 
was  correct;  this  same  cause  of  action  had 
been  the  subject  of  previous  litigation  be- 
tween these  parties,  where  all  of  this  alleged 
"newly  discovered  evidence"  had  been  intro- 
duced and  considered  by  the  court.  See  Ad- 
am Roth  Grocery  Co.  v.  Hotel  Montlcello 
Co..  148  Mo.  App.  513, 128  S.  W.  W2.  Its  ex- 
istence was  therefbre  well  known  to  the  re- 
lator. 

[2]  n.  The  next  ground  assigned  by  coun- 
sel for  quashing  the  Judgment  of  the  Court 
of  Appeals  1^  stated  In  this  language: 

"When  a  motion  for  new  trial  is  sustained, 
and  the  trial  court  designates  as  the  reason  for 
its  action,  a  ground  mentioned  in  the  motion, 
if  the  appellate  court  on  appeal  deems  the  des- 
ignated ground  insufficient,  the  acti<m  of  the 
trial  court  \ril\  be  regarded  as  if  no  ground  there- 
for were  designated,  and  if  the  attention  of  the 
Appellate  Court  is  called  to  another  ground  in 
the  motion,  upon  which  the  new  trial  could  have 
properly  been  granted,  the  judgment  granting 
a  new  trial  will  not  be  disturbed." 

The  only  "other  grounds"  to  which  the  at- 
tention of  the  Court  of  Api)eal3  was  called 
was  the  second  and  tenth  mentioned '  in  the 
statement  of  the  case.  The  former  was  to 
tlie  effect  that  the  Judgment  was  against  the 
weight  of  the  evidence,  and  the  latter  that 
tbe  plaintiff  was  surprised  by  the  testimony 
of  John-  H.  Boogher,  given  for  the  defendant. 

Concede  for  the  sake  of  argument  only 
that  the  action  of  the  trial  court  could  not 
bave   been  sustained  upon  either  of  those 


grounds,  still  we  are  unable  to  grant  the  re- 
lief prayed,  for  the  reason  that  the  Court 
of  Appeals,  as  shown  by  relator's  statement 
of  the  case,  declined  to  pass  upon,  either  of 
them,  and  therefore  its  ruling  could  not  and 
is  not  in  conflict  with  the  last  ruling  of  this 
court,  upon  either  of  those  questions.  If  the 
relator  has  any  remedy  in  the  premises, 
which  we  do  not  decide,  it  must  be  by  man- 
damus to  compel  the  Court  of  Appeals  to 
pass  upon  those  questions,  and  not  by  certio- 
rari to  quash  the  Judgment  of  the  court,  be- 
cause of  its  conflict  with  the  rulings  of  this 
court. 

For  the  reasons  stated,  the  writ  heretofore 
issued  is  quashed,  and  the  cause  dismissed. 
All  concur. 


DELMAR  INV.  CO.  et  al.  v.  LEWIS  et  aL 
(No.  18431.)  • 

(Supreme  Court  of  Missouri,  In  Banc.     June 
SO,  19170 

1.  Pmnoepai,  and  SuaKTt  9=>5,  138  —  C!oji- 

BTBUCXION    OF    BONDS— ACTION— DAMAGES. 

A  hond  binding  the  surety  to  hold  the  ob- 
ligees and  their  property  harmless,  and  to  pay, 
as  and  when  payable,  all  special  taxes  levied 
against  their  property  for  boulevard  improve- 
ments, was  a  promise  to  pay  the  special  taxes 
when  due,  on  which  a  right  of  action  accrued  on 
failure  to  pay,  and  not  a  contract  of  indemnity 
under  whicii  damages  must  be  sustained  before 
recovery  can  be  had. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  gj  5,  387,  472%.] 

2.  Municipal  Cobpobations  <S=>485f5)— Pub- 
LTC  Impbovement— Tax  Bells— EvinEROB— 
STATxnx. 

Under  Rev.  St  1909,  i  9408,  relating  to 
cities  of  the  fourth  class,  and  providing  that 
sppecial  tax  bills  "in  any  action  thereon"  shall 
be  prima  facie  evidence  of  the  regularity  of  the 
proceedings  for  such  special  assessment,  of  the 
validity  of  the  bill,  the  furnishing  of  labor  and 
materials;  and  of  the  liability  of  the  property, 
is  to  be  liberally  construed,  and  diereunder  bills 
for  special  assessments,  offered  in  an  action  on 
a  bond  obligating  the  sureties  to  pay  them,  were 
prima  facie  evidence  of  the  r^ularity  of  the 
proceedings  underlying  their  validity. 

[Ed.   Note. — For   other   cases,   see   Municipal 
Corporations,  Cent.  Dig.  g  1144.] 

3.  Municipal  Cobpobations  €=»485(5)— Actb 
ov  Public  Officebs — Fbesuuption  of  Va/> 

LIDITT. 

TTnder  Rev.  St  1909,  §  S>406,  requiring  tax 
bUls  for  special  assessments  in  cities  of  tbe 
fourth  class  to  be  registered  and  attested  by 
the  proper  offlMr,  their  probative  force,  when 
admitted  in  evidence,  is  accompanied  by  tbe 
presumption  indulged  in  favor  of  the  authorized 
acts  of  public  officers  and  of  the  validity  of  pub- 
lic records. 

[Ed.   Note.— For  othw  cases,   see   Municipal 
CorporationB,  Out.  Dig.  f  1144.] 

4.  Municipal  Cobpobations  9=>293(2)— Ptjb- 
Lio  Impbovembnts— Objection  of  Resolu- 
tion—Construction  OF  Statute. 

Rev.  St.  1909,  S  9411,  relating  to  the  adop- 
tion and  the  publication  of  reaolntions  for  pub- 
lic improvement,  and  providing  that  they  shall 
declare  such  improvement  necessary,  is  manda- 
tory, and  a  resolution  as  to  necessity  to  improve 
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a  boulevard  between  certain  lines  by  bringing  it 
to  grade  and  by  paving  and  curbing  it  was  in- 
6Utlicient,  because  not  informing  resident  own- 
ers liable  to  taxation  of  the  nature  of  proposed 
improvement,  so  that  they  might  intelligently 
protest  against  it. 

Woodson,  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Uu- 
gene  McQullIin,  Judge. 

Action  by  the  Delmar  Investment  Company 
and  others  against  Edward  G.  Lewis  and 
James  F.  Coyle.  Judgment  for  plaintlCFs,  and 
defendants  appeal,  and  case  certified  by  the 
St.  Louis  Court  of  Appeals  (180  Mo.  App.  22, 
162  S.  W.  675)  because  of  a  conflict  with  a 
decision  of  the  Kansas  City  Court  of  Appeals. 
Keversed. 

Fauntleroy,  CuUen  &  Hay  and  Anderson, 
Gilbert,  Hayden  &  Levi,  all  of  St.  Louis,  for 
appellant  Lewis.  John  A.  Blevins,  of  St 
Louis,  for  appellant  Coyle.  Boyle  &  Priest 
W.  B.  Priest  and  Chas.  T.  Abeles,  all  of  St 
Louis,  for  respondents. 

WALKER,  J.  This  is  a  suit  on  a  bond 
made  by  Edward  O.  Lewis,  as  principal,  and 
James  F.  Coyle,  as  surety,  to  the  plaintiffs. 
The  conditions  of  same  are  that  the  makers 
will  hold  the  plaintiff,  the  Southern  Real 
Estate  and  Financial  Company  and  Charles 
J.  Cella  and  their  property  on  the  north  side 
of  Delmar  boulevard  within  the  limits  of 
University  City  harmless  against  and  pay 
as  and  when  payable  all  the  special  taxes 
that  may  be  levied  by  the  said  city  of  Univer- 
sity City  against  the  property  aforesaid  call- 
ed the  "Delmar  Race  Track"  for  the  grading, 
construction,  paving,  and  Improvement  of  Del- 
mar boulevard  within  the  limits  of  said  Uni- 
versity City,  including  the  curbs  and  side- 
walks. The  breach  assigned  is  the  failure  of 
the  obligors  to  pay  two  certain  tax  bills  al- 
leged to  have  been  levied  against  the  prop- 
erty In  question  for  the  grading,  construc- 
tion, paving,  and  improvement  of  Delmar 
avenue,  one  of  said  tax  bills  being  in  the 
sum  oS  15,260.32  and  the  other  for  $321.28, 
each  bearing  Interest  at  the  rate  of  8  per 
cent  per  annum  from  September  30,  1910. 
The  petition  alleges  that  upon  the  comple- 
tion of  the  work  August  31,  1810,  University 
City  by  its  officers  issued  and  delivered  to 
the  Fruln-Colnon  Construction  Company 
these  tax  bills;  that  notice  of  the  issuance 
of  same  and  demand  for  their  payment  was 
made  upon  plaintiffs  by  said  construction 
company  September  13,  1910,  and  that  the 
principal  due  thereon  with  interest  as  stated 
was  by  virtue  of  the  levying  of  such  tax  bills 
justly  due  and  payable;  that  payment  has 
been  demanded  and  refused;  that  said  tax 
bills  became  and  are  by  their  Issuance  and 
dellveiy  valid  and  subsisting  liens  upon  the 
property.  Judgment  was  demanded  for  the 
penalty  of  the  bond,  $25,000,  and  that  «xecup 
tlon  issue  for  $5,491.60  with  interest  at  8  per 
cent  per  annum  from  September  30,  1910. 
The  answers  were  general  denials.    A  trial 


before  a  eourt  and  Jury  rendted  under  the 
direction  of  the  court  In  a  verdict  In  favor 
of  plaintiffs  in  the  sum  of  $6,098.01,  and 
costs,  from  which  defendants  appealed  to  the 
St.  Louis  Court  of  Appeals,  which  affirmed 
the  Judgment  of  the  trial  court  (180  Mo.  App. 
22, 162  S.  W.  675),  but  certified  the  case  here 
for  final  determination  on  the  ground  tbat: 

"The  Kansas  City  Court  of  Appeals  had  plac- 
ed a  different  construction  on  sections  9410,  and 
9411,  R.  S.  1909,  than  that  of  the  St  Louii 
Court  of  Appeals  in  Kirksville  v.  Coleman.  ICe 
Mo.  App.  215  [77  S.  W.  120],  and  the  Supreme 
Court  in  Gist  v.  Construction  Co.,  224  Mo.  308 
[123  S.  W.  921]." 

[t]  I.  It  is  contended  that  the  obllgatloii 
herein  Is  mie  of  indemnity  alone,  and  that 
proof  of  damage  must  precede  a  right  of  re- 
covery. The  principal,  Lewis,  obligated  him- 
self by  this  undertaking  to  hold  the  plaintifb 
harmless  and  to  pay  as  and  when  reqtilred 
by  law  the  special  taxes  levied  by  the  said 
city  against  the  property  spedfled  for  Im- 
proving Delmar  boulevard.  This  constituted 
a  promise  to  pay  the  special  taxes  when  due 
and  thus  discharge  the  obligees.  An  obliga- 
tl<»i  of  this  character  is  not  a  contract  of  in- 
demnity under  which  damages  must  be  sus- 
tained before  recovery  can  be  had,  but  an 
affirmative  covenant  on  which  a  right  of  ac- 
tion accrues  on  failure  to  pay.  Salmon  Falls 
Bank  V.  Leyser,  116  Mo.  loc.  clt  74.  22  S.  W. 
504;  Loewenthal  v.  McRlroy,  181  Mo.  Ai^ 
loc.  dt.  405,  168  S.  W.  813. 

[2,  3]  II.  It  Is  Insisted  that  the  trial  court 
erred  in  holding  that  the  tax  bills  were  prima 
facie  evidence  of  the  regularity  of  the  pro- 
ceedings underlying  their  validity.  This  con- 
tention arises  from  the  construction  given  the 
statute  in  relation  to  the  probative  force  of 
special  tax  bills,  which  is  as  follows: 

"Such  special  tax  bills  shall,  in  any  actioa 
thereon,  be  prima  fade  evidence  of  the  rasn- 
larlty  of  the  proceedings  for  snch  special  as- 
sessment, of  the  validity  of  the  bill,  and  of  the 
doing  of  the  work,  and  of  the  fumishitiR  of  tbe 
materials  charged  for,  and  of  the  liability  of  the 
property  to  the  charge  stated  in  the  tilL'*  Sec- 
tion 940S,  R.  S.  1909. 

Thus  construed,  this  statute  Is  limited  in 
its  application  to  suits  brought  by  holders 
of  such  tax  bills  as  are  here  under  considef*- 
tlon,  against  tbe  owners  alone  of  the  i>ro{>- 
erty.  We  are  not  Impressed  with  the  foroe 
of  this  contention.  This  statute  is  a  part  of 
the  general  code  relative  to  dties  of  tbe 
fourth  class  and  has  particularty  to  do  with 
public  Improvements  therein.  Such  laws  are 
looked  upon  with  a  kindly  eye  by  tbe  courts, 
or  to  put  it  in  stereotyped  phrase,  are  liber- 
ally construed.  Gist  v.  Construction  Co.,  224 
Mo.  378,  123  S.  W.  921;  Frutn  ▼.  Meredith. 
145  Mo.  App.  loc.  dt  605,  122  S.  W.  1107. 
This  construction  Is  not  limited  merely  to 
statutes  which  have  immediately  to  do  with 
tlie  enforcement  of  special  tax  bills  them- 
selves, but  as  Illustrated  in  the  Gist  Case, 
supra,  which  was  an  action  for  injunctive 
relief,  the  rule  is  applied  generally  to  stat- 
utes which  have  to  do  with  public  laiprove- 


Digitized  by 


Google 


Mo.) 


DBLMAB  INV.  OO.  T.  TJSWt^ 


1139 


ments.  Umlted,  therefore,  as  Is  tlie  letter  of 
tbe  particular  atatote  (di08)  "to  actiwia  on 
tax  blUa,"  under  the  rule  that  such  laws 
should  be  liberally  construed,  the  trial  court's 
classification  as  to  the  nature  of  autOi  bills 
as  evidence  was  not  error.  Furthermore, 
these  bills  were  required  by  law  to  be  Issued, 
and  they  were  registered  and  attested  by  the 
proper  officer.  Section  9406,  B.  S.  1909. 
When  admitted  in  evidence  their  probative 
force  Is  accompanied  by  that  presumption  in- 
dulged In  favor  of  the  authorised  acts  ot 
public  officers  and  of  the  validity  of  public 
records.  Opnfirmatory  of  this  conclusion,  we 
said  In  State  ex  Inf.  v.  Heffemau,  243  Mo. 
loc.  dt.  453,  148  S.  W.  93: 

"No  proposition  [of  law]  is  better  settled  or 
more  universally  recognized  than  that  every 
intendment  of  law  is  made  in  favor  of  the  re!^- 
nlarity  of  corporate  acts  and  proceedinKS. 
Where  records  are  liept  of  municipal  acts  and 
proceedings  the  law  ia  dearly  defined  that  the 
same  are  receivable  in  evidence  of  the  truth  of 
the  facts  recited ;  and  it  would  seem  to  be  a  rule 
that  when  so  produced  they  establish  themselves; 
because  they  are  made  by  accredited  afients,  are 
of  a  public  nature  and  notoriety,  and  are  usual-- 
ly  made  under  the  sanction  of  an  oath  of  otiice." 

As  was  said  in  aignmoit  by  plaintiffs: 
Such  bills  are  not  only  evidence  of  Indebted- 
ness; they  are  official  declarations  In  docu- 
mentary form  that  the  property,  therein  has 
been  taxed,  and  are  to  be  looked  upon. with 
favor  as  public  documeuts  and  hence  entitled 
to  be  self-iuroTlng.  If,  however,  a  doubt  can 
arise  as  to  the  evidentiary  character  of  these 
bills  to  prove  the  regularity  of  the  proceed- 
ings, substantial  proof  was  made  In  addition 
to  establish  that  fact  by  a  showing  that  the 
blUs  were  regularly  Issued ;  that  the  materi- 
al necessary  for  the  performance  of  the  work 
was  furnished ;  that  the  worli  was  perform- 
ed ;  and  that  the  property  was  liable  to  the 
charge. 

[4]  III.  It  is  contended  that  the  resolution 
passed  and  published  by  the  board  of  alder- 
men as  a  requisite  precedent  condition  to  the 
letting  of  the  contract  for  the  improvement  of 
the  boulevard  was  defective.  This  complaint 
urges  that  the  purpose  of  this  resolution 
under  the  statute  was  to  Inform  the  resident 
owners  of  property  liable  to  taxation  of  the 
nature  of  the  proposed  improvement  that 
they  might  be  enabled  to  intelligently  protest 
against  the  same.  The  resolution  is  as  fol- 
lows: 

"Bescdved  that  it  is  deemed  necessary  to  im- 
prove Delmar  iwulevard  in  the  city  of  Uni- 
versity City  between  the  easterly  city  limits 
and  the  west  line  of  Oberlin  avenue,  Yiy  bring- 
ing to  grade  and  paving  and  curbing  the  same, 
such  curbing  to  be  set  out  into  the  street  beyond 
the  sidewalk,  and  the  board  of  aldermen  hereby 
declares  such  worli  of  improvement  necessary 
to  be  done,  and  that  in  its  judgment  and  opin- 
ion the  general  revenue  fund  of  the  city  is  not 
in  a  condition  to  warrant  an  expenditure  there- 
from for  bringing  the  said  boulevard  to  the  es- 
tablished grade." 

•nie  statute  (section  9411,  R.  S.  1909)  In 
regard  to  the  adoption  and  publication  of 


this  resolution  provides,  among  other  things, 
that  it  "Shan  •  •  •  declare  such  work 
or  Improvements  necessary  to  be  done."  The 
statute  is  mandatory,  and  to  hold  that  its 
purpose  was  other  than  for  the  Information 
and  guidance  of  those  whose  property  was  to 
be  affected  would  render  it  practically  use- 
less. It  should  therefore  be  so  framed  as  to 
Impart  some  definite  information  concerning 
the  proposed  work. ,  This  resolution  does  not 
meet  these  requirements,  and  hence,  in  con- 
formity with  our  ruling  in  Brick  Const.  Co. 
V.  Gfentry  Co.,  257  Mo.  loc.  dt.  395,  168  8.  W. 
1034,  in  which  Williams,  J.,  speaking  for  the 
court,  declared  a  like  indefinite  resolution  to 
be  insufficient,  we  so  hold  here.  This  con- 
dnslon  is  not  In  harmony  with  that  reached 
by  the  St  Louis  Court  of  Appeals  In  Delmar 
Co.  V.  Lewis,  180  Mo.  App.  22, 102  S.  W.  675, 
and  that  opinion.  In  so  far  as  in  conflict  here- 
with, is  overruled,  and  the  opinion  of  the 
Kansas  City  Court  ot  Appeals  in  Klrksvllle 
V.  Coleman,  103  Mo.  App.  215,  77  S.  W.  120, 
is  approved.  Whether  the  work  to  be  done 
is  in  the  making  of  a  street  or  the  Improve- 
ment of  one  already  made,  our  holding  does 
not  contemplate  that  the  resolution  shall  em- 
brace the  mlnutlee  of  plans  and  specifica- 
tions, but  instead  of  meaningless  generalities 
that  It  shall  give  some  definite  practical  in- 
formati<m  of  the  nature  and  character  of  the 
proposed  woi*  to  those  entitied  to  be  Inform- 
ed thereon  that  they  may  govern  themselves 
accordingly. 

This  ruling  is  not  in  conflict  vilth  that  in 
Gist  y.  Construction  Co.,  224  Mo.  369,  123  8. 
W.  921.  In  that  case  the  statute  construed 
(Laws  1903,  p.  60)  concerned  street  Improve- 
ments in  cities  of  the  second  class,  and  was 
not  only  different  in  phraseology,  but  in  its 
requirements,  from  that  now  under  considera- 
tion. While  we  ai^rove  the  reasoning  in  the 
Gist  Case  as  to  the  ntanner  statutes  regulat- 
ing public  Improvements  should  be  generally 
construed,  the  reason  for  the  specific  require- 
m&ata  in  the  resolution  here  do  not  exist  In 
the  statute  construed  In  the  Gist  Case. 

IV.  If,  as  we  hold,  the  resolution  did  not 
meet  the  requirements  of  the  law,  it  Is  not 
necessary  to  determine  whether  there  was 
any  affirmative  showing  that  no  protests  were 
filed.  If  the  resolution  had  been  sufficient, 
then  the  presumption  as  to  the  regularity  of 
the  proceedings  of  the  board  of  aldermen  as 
a  public  body  might,  in  the  absence  of  proof 
to  the  contrary,  as  held  by  the  St  Louis 
Court  of  Appeals,  180  Mo.  App.  loc.  dt  31, 
162  S.  W.  175,  be  regarded  as  persuasive  evi- 
dence that  no  protests  were  filed. 

Other  contentions  made  by  defendants,  not 
having  been  properly  preserved  for  review, 
must  be  disregarded.  Our  holding  as  to  the 
Insuffldency  of  the  resolution  required  by  sec- 
tion 9411,  R.  S.  1900,  necessitates  a  i-eversal  of 
this  case ;  and  it  is  so  ordered.  All  concur, 
except  WOODSON,  J.,  who  dissents,  and 
BOND,  J.,  not  sitting. 
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STATE  ex  reL  CROCKETT  ▼.  ELLISON  et  »1. 
(No.  20087.) 

(Supreme  Court  of  Missouri.     In  Banc.     June 

30,   1917.     Motion   for   Rehearing 

Denied  July  12,  1917.) 

1.  COCBTS  ^=3231(4)  —  RSVIKW  OF  Jtjdoheiit 
OF  COUBT  OF  Al-PEALS. 

On  certiorari  to  determine  whether  a  judg- 
ment of  a  Court  of  Appeals  contravened  con- 
trolling decisions  and  opinions  of  the  Supreme 
Court,  the  one  question  to  be  decided  is  whether 
the  ruUne  of  the  Court  of  Appeals  upon  the 
facts  in  the  case  does  contravene  well-establish- 
ed rules  of  law  announced  by  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  647.] 

2.  Habeas  Cobpus  «s»99(1)— Gubtodt  of  Mi- 
nob  Child— Right  of  I'abent. 

In  habeas  corpus  to  determine  the  custody 
of  a  child  as  between  the  father  and  grandpar- 
ents, where  it  appeared  that  both  sides  were 
qualified  to  have  the  custody,  it  was  the  duty 
of  the  court  to  award  the  person  of  the  infant 
to  the  custody  of  the  father;  there  being  no 
showing  that  the  father  was  in  any  way  in- 
competent, or  that  the  welfare  of  the  child 
itself  for  some  special  or  extraordinary  reason 
demands  a  different  disposition  of  it  at  the  hands 
of  the  court. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  $  84.] 

S.  CoUETS  ®=»231(4)— Decisions  of  CotrBT  of 
Appeals— Conflict  with  Supbeite  Coubt. 
In  habeas  corpus  to  determine  the  custody 
of  a  minor  child  between  the  father  and  grand- 
father, where  both  parties  were  by  character 
qualified  to  care  for  the  child,  the  decision  of  the 
court  awarding  the  child  to  the  care  of  the 
grandparents  Md  in  conflict  with  prior  contr(^- 
Ung  decisiims  of  the  Supreme  Court. 

lEA.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §  647.] 

Bond,  Faris,  and  Williams,  JJ.,  dissenting. 

Certiorari  to  the  Kansas  City  Court  of  Ap- 
peals by  the  State,  on  relation  of  George  R. 
Crockett,  against  James  Ellison  and  others. 
Judgment  of  Court  of  Appeals  (190  S.  W.  81) 
quashed. 

R.  M.  Reynolds  and  Virgil  V.  Huff,  both  of 
Marshall,  for  relator.  Com.  P.  Storts  and 
John  A.  Rich,  both  of  Slater,  Dugglns  &  Dug- 
glns,  of  Marshall,  and  Perry  S,  Rader,  of 
Jefferson  City,  for  respondents. 

GRAVES,  C.  J.  Certiorari  to  the  Kansas 
City  (Ik>urt  of  Appeals.  The  case  in  the  Kan- 
sas City  Court  of  Appeals  (190  S.  W.  81)  was 
an  original  proceeding  In  habeas  corpus  to 
determine  the  custody  of  a  child,  Laura 
Marie  Crockett,  and  tlie  writ  was  sued  out 
at  the  Instance  of  the  father  of  the  child, 
George  R.  Crockett,  the  relator  In  the  instant 
action.  The  respondents  In  the  habeas  cor- 
pus proceeding  were  the  grandparents,  W. 
Hall  Baker  and  Laura  Baker.  The  mother 
of  the  child  died  shortly  after  Its  birth,  and 
the  child  was  left  with  the  wife's  parents, 
above  named,  by  the  father.  The  Kansas 
City  Court  of  Appeals  appointed  a  commis- 
sioner to  take  and  report  the  testimony  as 


veil  as  his  conclusions  of  ftict  and  law. 
This  commissioner  took  the  evidence,  and  re- 
ported  the  same,  together  with  his  conclusion 
of  facts  and  law,  to  that  court.  Such  com- 
missioner reached  the  conclusion  that  the 
father  should  have  the  custody  of  the  (diild. 
Excepticws  were  filed  to  his  report,  and  the 
cause  presented  to  the  Court  of  Appeals, 
where  l^  a  divided  opinion  the  custody  of 
the  child  was  awarded  to  the  grandparents. 
From  such  opinion  Ellison,  J.,  dissented,  bat 
did  not  certify  the  case  here  Tberenpon  ap- 
plication was  made  for  our  writ  of  certiorari 
on  the  ground  that  the  opinion  of  the  Court 
of  Ai^>eals  contravened  controlling  dedsions 
and  opinions  of  this  court  Our  writ  was 
awarded,  and  the  record  of  the  Court  of  Ap- 
peals Is, now  before  us  for  consideration  and 
action.  Further  details  in  the  course  of  the 
opinion. 

I.  This  is  one  of  those  cases  that  courts 
regret  to  have  to  decide.  It  is  an  exception- 
al one  in  its  class.  In  many  contests  over 
the  possession  of  children  there  are  out- 
'Standlng  facta  which  appeal  at  once  to  the 
calm  Judgment  of  the  court,  and  no  feeling 
of  regret  is  occasioned  by  the  demand  for 
action  by  the  court  But  this  case  is  not  one 
of  those.  Here  the  child  by  seven  years'  nur- 
ture has  become  entwined  In  the  very  lives 
of  tbe  aged  grandparents.  She  is  the  only 
dilld  of  a  much-beloved  deceased  daughter. 
In  her  face  are  the  features  of  that  daughter. 
In  their  minds  and  hearts  she  has  In  a  way 
taken  the  place  of  that  daughter.  Her  resi- 
dence with  them  helps  dispel  the  gtlef  felt 
for  tbe  departed  one,  and  their  grief  seems 
deep  and  long-lasting.  On  the  other  hand, 
she  is  tbe  idol  of  the  father.  His  feelings 
for  her  seemingly  have  never  waned,  al- 
though after  some-years  he  chose  another  to 
take  the  place  of  the  mother;  In  other 
words.  It  is  a  case  where  smtiment  may  be 
so  stirred  as  to  warp  calm,  deliberate  Judg- 
ment of  the  legal  questions  involved. 

[1,  f]  The  record  of  evidence  as  recited  by 
the  learned  Judge  who  wrote  the  majority 
opinion  in  the  Court  of  Appeals  Is  a  lengthy 
one,  but  it  casts  neither  blemish  nor  blnr 
upon  the  reputation  of  either  of  the  contend- 
ing parties.  It  gives  one  a  better  view  of 
humanity  to  read  this  record,  as  thns  writ- 
ten. Many  of  its  Interesting  details  serve  no 
good  purpose  in  the  instant  case,  because  we 
only  have  the  cold  duty  to  determine  the 
one  question,  L  e.,  did  the  Court  of  Appeals. 
upon  the  facts  held  in  Judgment,  contravoie 
well-established  mles  of  law  annoanced  by 
this  court  For  this  purpose  it  is  not  necr^ 
sary  for  us  to  recite  all  of  the  minute  details 
of  the  case  as  has  the  learned  Jndce  who 
wrote  for  the  majority  in  the  Court  of  Ap- 
peals. There  Is  much  in  the  record  tending 
to  the  view  that  the  child  was  left  with  the 
grandparents  to  be  kept  untU  womanhood. 
We  mean  by  this  that  the  father  had  ao  coe- 
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sented.  All  tbla  has  but  limited  valae  In  the 
disposition  of  such  case,  for  It  la  well  said 
lo  Weir  V.  Ifarley,  90  Mo.  loc.  dt  496,  12  8. 
W.  798,  6  L.  R.  A.  872: 

"An  analysis  of  the  many  cases  to  which  w* 
hare  been  cited  by  coun»el  serves  only  to  con- 
firm in  ovir  judgment  the  correctness  of  the  rul- 
ing of  this  court  in  the  ease  of  Berenice  Scar^ 
ritt,  76  Mo.  565  [4S  Am.  Rep.  768].  That  a 
father  cannot  by  contract,  other  than  such  as 
is  provided  for  by  statute,  ooofer  upon  another 
irrevocably  and  absolutely  aa  against  himself  a 
right  to  the  custody  of  his  minor  child ;  that, 
notwithstanding  any  such  contract,  upon  habeas 
corpus  for  the  custody  of  such  child,  the  cus- 
tody wUl  be  awarded  to  the  father,  unless  the 
welfare  of  the  child  demands  that  it  should  re- 
main in,  or  be  restored  to,  the  custody  of  the 
person  with  whom  It  was  placed  by  the  father 
under  such  contract,  or  that  some  other  disposi- 
tion be  made  of  it.  Such  a  contract  is  not  to 
be  entirely  ignored.  It  is  to  be  considered,  not 
for  the  purpose  of  fixing  the  rights  of  the  par- 
ties, but  for  the  pnrpose  of  shedding  lifht  upon 
their  actual  relations  and  feelings  toward  the 
infant  and  assisting  the  exercise  of  a  wise  dis- 
cretion by  the  court,  as  to  what  disposition 
ebonld  be  made  of  it  for  the  promotion  of  its  own 
welfare." 

This  mllng  leaves  to  ns  a  review  of  a  quite 
limited  scope  of  facts,  and  the  ruling  of  the 
Court  of  Appeals  thereon  In  the  opinion  be- 
fore VLB,  as  to  the  applicable  law,  upon  such 
facts,  and  further  whether  such  ruling  con- 
travenes decisions  of  this  court  These  facts, 
their  application,  and  the  legal  questions  we 
take  next. 

[3]  II.  Upon  the  most  vital  question  of  fact 
in  this  case  the  Court  of  Appeals  says: 

"The  petitioner  resided  in  Marshall  where  be 
is  engaged  in  the  real  estate  business.  He  is 
successfid  in  business,  belongs  to  one  of  the 
oldest  sr^d  most  highly  respected  families  in  the 
commnnity,  and  is  a  young  man  of  high  chai^ 
acter.  By  his  own  efforts  he  has  accumulated 
an  estate  of  more  than  fl.OOO,  and  has  a  yearly 
income  from  his  business  of  $2,000.  There  is  no 
question  of  his  ability  to  support  and  rear  his 
child  in  a  proper  and  suitable  manner." 

There  is  also  a  finding  that  the  dilld  Is 
"frail,  nervous.  Imaginative,  and  strongly 
emotloiial,"  and  that  her  love  for  her  grand- 
tmrents  "Is  of  pathetic  Intensity";  further 
that  the  grandfather  on  the  mother's  side  Is 
a  man  of  means  (some  $50,000  in  property), 
and  thereby  financially  able  to  look  after  the 
clilld.  With  these  essential  facts  before  us, 
as  held  In  Judgment  by  the  Court  of  Appeals, 
does  their  opinion  awarding  the  child  to  the 
grandparents  do  violence  to  the  rule  as  an- 
nounced by  this  court  In  the  case  of  In  re 
Berenice  Scarrltt,  76  Mo.  565,  43  Am.  Rep. 
768,  and  Weir  v.  Marley,  90  Mo.  484,  12  8. 
W.  788,  6  L.  R.  A.  672?  Nothing  In  this  rec- 
ord shows  the  unfitness  of  the  father  for  the 
custody  of  the  child.  We  agree  with  Ellison, 
J.,  when  In  the  dissenting  opinion  he  says: 

"The  record  shows,  and  it  is  conceded,  that 
the  character  of  each  is  the  very  highest,  and 
that  the  best  moral  atmosphere,  ideals,  and  ex- 
ample would  surround  the  child  at  the  home  of 
either;  and  the  evidence  shows,  without  dis- 
pute, that  Mr.  Crockett's  present  wife  is  a  re- 
fined and  an  intelligent  woman,  even-tompered, 
kind,  and  gentle.  They  have  no  children,  and 
tkothiiig  appears  to  cause  a  thought  that  idie 


would  not  be  attmtive,  watchful,  and  loving. 
Tbe  evidence  further  shows  that  each  of  the 
parties  is  financially  able  to  provide  for  the 
child  and  properly  educate  her,  though  it  does 
appear  from  the  evidence  that  the  grandfather 
is  a  man  of  mnch  larger  means  than  the  father. 
Tliis-  evidoitly  was  brought  out  to  show  that  it 
was  for  the  best  interest  of  the  child  and  her 
welfare  that  she  be  given  into  the  custody  of  the 

Sandnarents.  It  would  be  stretching  the  mean- 
g  of  law,  intended  to  be  beneficent,  to  such 
length  as  to  destroy  its  character,  if  we  are 
to  say  that  the  best  interest  of  a  child  lies  with 
the  custodian  who  has  the  most  money.  There 
are  some  grandparents,  or  other  kinsmen,  in 
this  country  who  could  provide  extraordinanr 
luxuries  for  children  at  enormous  cost,  and  it 
would  be  a  cruel  prospect  for  an  aJSectionate  fa- 
ther, who  found  himself  outatript  in  such  meaa- 
nrement  of  material  benefits.  Manifestly  the 
legal  expression  'best  interest  of  the  child  was 
never  intended  to  penalise  a  parent  for  living  a 
simple  life,  so  long  as  he  was  an  honest  and  re- 
spectable man,  with  disposition  and  capacity 
to  maintain  and  educate  his  child. 

"This  being  the  situation  and  these  the  cir- 
cumstances, I  am  led  to  ask:  What  stands  in 
the  way  of  the  father?  Why  diould  a  good,  af- 
fectionate, and  capable  father  be  deprived  of 
the  custody  and  care  of  his  child?  Certainly 
not  the  law  of  nature,  and  neither  does  the  law 
of  the  land.  The  truth  is  the  record  shows 
nothing  is  in  the  way  save  the  tender  impulse 
and  sentiment  of  the  grandmother  for  her  child, 
who  came  to  an  untimely  death.  So  far  did 
she  allow  this  love  of  the  memory  of  her  daugh- 
ter to  control  her  actions  that  she  treated  Mrs. 
Crockett  with  little  respect  and  scant  politeness. 
It  so  far  blinded  her  to  Mr.  Crockett's  rights 
that,  though  the  father,  he  was  not  axicorded 
much  more  privilege  and  association  with  his 
child  than  if  he  had  been  a  mere  acquaintance. 
'The  constant  efforts  he  made  and  the  different 
disappointments  he  had  in  seeing  her,  together 
with  the  slight  and  trivial  excuses  offered,  made 
up  several  sad  pages  in  the  record. 

"I  think  the  commissioner's  report  should  be 
approved,  and  the  proper  judgment  entered  up- 
on it." 

To  this  may  we  be  permitted  to  add  that 
It  la  not  always  to  the  best  Interest  of  a  child 
to  be  reared  In  the  lap  of  wealth  and  luxury. 
On  the  contrary,  the  facing  of  the  stern  reaU- 
tles  of  life  in  more  humble  spheres  oftentimes 
is  the  thing  which  brings  out  and  develops 
true  womanhood  and  manhood.  Nor  are  we 
prepared  to  say  that  it  is  always  to  the  in- 
terest of  a  child  to  have  It  reared  by  fond 
grandparents  past  the  meridian  of  llfle.  The 
lives  of  many  girls  and  boys  have  been  blight- 
ed by  the  unrestrained  Indulgences  of  grand- 
parents. But  It  la  not  for  us  to  theorize  in 
this  case.  To  us  comes  alone  the  cold  prop- 
osition of  law  as  to  whether  or  not  on  the 
recited  facts  the  court  of  appeals  has.  In  ap- 
plying the  law,  contravened  the  previous 
rules  of  this  court.  We  think  the  court  has 
contravened  our  rulings,  as  we  shall  attempt 
to  show  In  the  concluding  paragraph. 

III.  Now  bearing  In  mind  the  tacts  of  the 
case  let  us  look  to  the  law  as  heretofore  an- 
nounced by  this  courL  In  the  case  of  In  the 
Matter  of  Berenice  S.  Scarrltt,  76  Mo.  loc.  dt 
682,  43  Am.  R^.  768,  this  court  said : 

"As  shown  by  the  pleadings,  this  Is  a  con- 
test between  the  father  of  the  infant  in  ques- 
tion, on  the  one  side,  and  its  grandparents,  on 
its  mother's  side,  on  the  other.  There  is  but 
little,  it  any,  dispute  between  the  parties  as 
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to  the  law  generally  applicable  to  micli  contests. 
It  is  conceded  that  tne  father  is  the  natural 
guardian  of  Ills  child,  and  as  such  entitled  to 
the  custody  of  its  person.  It  is  also  conceded 
that  in  contests  of  this  sort  it  is  the  duty  of 
the  court  to  award  the  person  of  the  infant  to 
the  custody  of  the  father,  unless  it  is  made  man- 
ifest to  the  court  that  the  father,  for  some  rea- 
son, is  unfit  or  incompetent  to  take  charge  of 
it,  or  unless  the  welfare  of  the  child  itself,  for 
some  special  or  extraordinary  reason,  demands 
a  different  dispoeiti<Hi  of  it,  at  the  hands  of  the 
court.  Such  appears  to  be  the  language  and 
current  of  authoritieB,  to  which  we  have  been 
cited,  or  to  which  we  have  had  access.  Indeed, 
this  is  the  admitted  law.  About  this  there  is 
no  controversy.  It  is  also  conceded  that  the 
father,  by  the  common  law,  cannot  irrevocably 
divest  himself,  even  by  contract  with  the  mother, 
or  any  other  person,  .of  the  custody  of  his  chil- 
dren. It  is  held  both  in  England  and  in  this 
country  that  an  agreement  by  which  the  father 
surrenders  the  custody  of  his  child  is  not  bind- 
ing, and  that  he  is  at  liberty  to  revoke  his  con- 
sent afterwards  and  obtain  the  child  by  writ 
ct  habeas  corpus." 

In  Weir  t.  Marley,  99  Mo.  loc.  dt  494,  12 
S.  W.  800,  6  L.  K.  A.  672,  we  further  said: 

"In  all  civilized  countries  in  which  the  fam- 
ily is  regarded  as  the  unit  of  social  organization, 
its  minor  members  must  and  ought  to  be  subject 
to  the  custody  and  control  ot  those  who  are 
immediately  responsible  for  their  being,  for  the 
reason  that  by  nature  there  has  been  implanted 
in  the  human  heart  those  seeds  of  parental  and 
filial  aJffection  that  will  assure  to  the  infant 
care  and  protection  in  the  years  of  its  helpless- 
ness, to  be  returned  to  the  parents  again  when 
they  in  their  turn  may  need  protection,  in  their 
years  of  helplessness  and  of  their  child's  strength 
and  maturity.  The  law  at  the  birth  of  an  in- 
iant  imposes  upon  the  parent  the  duty  of  such 
care  and  protection,  to  the  performance  of  which 
the  instincts  of  nature  so  readily  prompts,  and 
clothes  him  with  the  right  of  custody,  that  he 
may  perform  it  effectually,  upon  the  presump- 
tion fi>at  such  cu&tody,  being  in  harmony  with 
nature,  is  best  for  the  interest,  not  only  of  the 
parent  and  child,  but  also  of  society,  conced- 
ing, however,  that  the  primary  object  is  the 
interest  of  the  child,  the  presumption  of  the  law 
is  that  its  interest  is  to  be  in  the  custody  of  its 
parent." 

The  facts  held  In  judgment  by  the  Conrt 
of  Appeals  do  not  show  the  father  to  be  an 
Incompetent  person  to  have  charge  of  his 
child.  On  the  contrary,  such  facts  show  that 
he  was  not  only  highly  competent,  but  flnan- 
ciaUy  able,  to  render  all  the  dues  imposed  by 
nature  and  by  law  from  a  father  to  a  child. 
Nor  do  the  facts  found  show  that  "the  wel- 
fare of  the  child  itself  for  some  special  or 
extraordinary  reason  demands  a  different 
disposition  of  it  at  the  hands  of  the  court" 
Without  a  finding  of  one  of  the  two  things 
mentioned,  under  our  ruling  In  Scarrltt's 
Case,  supra,  the  child  goes  to  the  father. 
The  fact  that  the  little  girl  is  a  "fraU,  nerv- 
ous, imaginative,  and  strongly  emotional 
little  girl,  whose  love  for  her  grandparents 
is  of  pathetic  intensity,"  is  not  "some  spe- 
cial or  extraordinary  reason"  demanding  a 
different  disposition  of  her.  In  one  of  her 
tender  years  (seven  years)  the  breaking  of 
love  for  her  grandparents,  however  patheti- 
cally intense,  can  do  no  serious  Injury  to  the 


child.  In  fact  to  do  so  would  bat  give  her  a 
chance  In  a  very  short  time  to  develop  the 
same  character  of  love  for  the  father,  which 
is  the  natural  status  for  father  and  child.  If 
she  be  nervous,  imaginative,  and  strongly 
emotional,  she  needs  the  guidance  of  a  loving 
and  dutiful  father.  On  the  facts  found  the 
Judgment  and  opinion  of  the  Kansas  City 
Court  of  Appeals  clearly  contravenes  the  rule 
of  law  In  Scarrltt's  Case,  supra. 

Nor  did  the  Court  of  Appeals  give  ^ect  to 
that  presumption  which  we  spoke  of  in  W^ 
Y.  Marley,  supra.  We  then  said  that  the  pre- 
sumption was  that  the  best  Interest  of  the 
child  was  to  be  in  the  custody  of  the  parent 
With  such  prevailing  presumption,  a  showing 
against  the  parent  must  be  made,  or  that 
there  was  some  special  and  extraordinary 
reason  why  such  custody  should  not  be  in 
the  father.' 

In  our  judgment  the  optaiion  of  the  Court 
of  Appeals  In  this  case,  upon  the  facts  held 
In  judgment  by  such  court,  contravenes  both 
of  our  opinions,  supra.  For  that  reason  their 
judgment  and  opinion  should  be  quashed; 
and  It  Is  BO  ordered.  All  concur,  exo^ 
BOND,  FARI8,  and  WILLIAMS,  JJ..  who 
dlasenft. 

GRANITE  BITUMINOUS  PAVING   CO.  t. 

PABK  VIEW  REALTY  &  IMPROVEMEXT 

CO.  et  aL     (Nos.  17593-17505.) 
(Sapreme  Conrt  of  MissoorL     In  Banc     June 

80,  1917.)  ' 

Appeai.  awd  EfSBOB  e=38S3(6)— JtrDOKEirrs  osr 

RXnEABINO— REStTBXIBSION— -NKCESSTTT. 

Upon  a  hearing  in  the  Ooart  of  Appeals  the 
Judgments  In  the  lower  conrt  were  .revoscd.  I 
Thereafter  motions  for  rehearing  were  filed,  and 
widiout  a  further  resubmission  of  the  issues  aft- 
er the  motions  were  sustained  the  former  judg- 
ment of  reversal  was  set  aside,  and  the  jndir- 
ments  of  the  lower  court  affirmed  with  a  ulifbt 
modification.  One  of  the  Judges  being  of  the 
opinion  that  the  decision  was  in  conflict  with  i 
prior  decision  of  the  Supreme  Court,  the  C99r5 
were  certified  to  the  Supreme  Conrt  for  final 
determination.  Beld,  that  the  jndgnent  of 
affirmance  without  resubmission  was  void,  aad 
the  cases  still  before  a  Court  of  Appeals  f»r 
final  determination. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  3240,  S244-324&] 

Bond,  J.,  dissenting. 

Appeal  from  St  Louis  Ctrcnlt  COart: 
Eugene  McQulIlin,  Judge. 

Actions  by  the  Granite  Bituminous  Paving 
Company  against  the  Park  View  Bealty  i 
Imi«ovement  Company  and  others.  From  tb^ 
judgments  for  plaintiff,  defendants  app«&l 
to  the  St.  Louis  Court  of  Appeals  which  court 
certified  the  cases  to  this  court  (IBS  Mo.  Afiu 
408,  151  S.  W.  479;  168  Mo.  App.  404,  151  S. 
\V.  487;  168  Mo.  App.  498,  151  S.  W.  4»T.. 
Remanded  to  the  St  Loola  Court  of  AppeaU-    ' 

Collins,  Barker  dc  Brltton,   of  St   Looli. 
for  appellants.     Sturdevant   &    SturdevanJ. 
at  St.  Louis,  for  respondent    Chas.  W.  Bat«-    j 
of  St.  Louis,  amicus  curiae. 


4t=»F6r  othtr  casta  see  same  topic  and  KBY-NCIIBBR  In  all  Key-Nuubered  DIbmU  and  Index* 
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GRAYBS,  a  J.  These  three  casea  are 
actions  upon  special  tax  bills.  In  each  the 
lower  court  tovmd  tot  the  Blalntifl.  Appeals 
were  taken  to  the  St.  Louis  Court  of  Appeals, 
where  the  three  were  seemingly  heard  as  one 
case,  and  they  are  so  submitted  here.  The 
caaes  are  In  a  very  peculiar  situation  here. 
Upon  a  hearing  in  the  Court  of  Appeals  the 
Judgments  in  the  lower  court  were  reversed, 
Caulfield,  J.,  not  sitting. 

MotioDS  for  rehearing  were  filed,  and  evi- 
dently the  two  sitting  Judges  who  had  Join- 
ed -in  revering  the  Judgments  divided  in 
opinion,  or  at  least  one  of  them  was  shaken 
in  his  views.  The  result  was  that  the  motions 
for  rehearing  were  set  down  for  argoment, 
and  Hon.  R.  H.  Kcsubaner  in  some  manner  ap- 
peared as  spedtX  Judge  on  this  bearing  bad  up* 
on  the  motlMis  for  rehearing.  The  result  of 
this  hearing  upon  the  motions  for  rehearing 
Is  thus  expressed  in  the  Judgment  before  us: 

"Now  again  come  the  said  partiea  by  their 
respective  attomefs,  and  the  court,  having  fully 
considered  respondent's  motion  for  rehearing, 
doth  order  that  same  be  sustained,  and  that 
the  judgment  of  reversal  heretofore  entered 
herein  be  set  aside  and  for  naught  held  and 
esteemed,  and  that  said  cause  be  remanded  to 
said  circuit  court,  city  of  St.  Louis,  with  di- 
rections to  that  court  to  strike  from  the  record 
so  much  of  the  judgment  entry  of  that  court 
as  contains  the  words  'with  interest  at  the  rate 
of  8  per  cent  per  annum  from  the  dnte  of  the 
judgment  until  paid,'  and  that  the  judgment 
thus  amended  stand  in  full  force  and  effect, 
and  that  said  respondent  recover  of  said  appel- 
lants its  costs  and  charges  herein  expended  and 
have  execution  therefor.  Opinion  filed.  But,  as 
Judge  Nort<Hii  deems  the  opinion  of  this  court 
to  be  in  conflict  with  the  decision  of  the  Su- 
preme Court  in  the  case  of  Morey  Engineering 
A  Construction  Co.  v.  St.  Louis  Artificial  Ice 
Rink  Co.,  242  Mo.  241,  146  a  W.  1142,  40  L. 
R.  A.  (N.  S.)  119,  Ann.  Cas.  1913C,  1200.  and 
with  that  of  the  Kansas  City  Court  of  Ap- 
peals in  the  case  of  Forrey  v.  Holmes  et  aL, 
65  Mo.  App.  114,  and  asks  that  this  cause  be 
certified  to  the  Supreme  Court  for  a  final  de- 
termination, it  is  so  ordered.  Dissenting  opin- 
ion by  Nortoni,  J.,  filed." 

Judge  Rombauer  wrote  the  opinion  on  the 
motion  for  rehearing,  and  properly  styles  It 
thus:   "Opinion   on   Motion  for   Rehearing." 

It  should  be  noted  that  the  first  judgment 
of  the  Court  of  Appeals  la  an  absolute  Judg- 
ment of  reversal,  and  further  that  the  last 
attempted  Judgment  Is  one  of  aflJrmance, 
with  a  slight  modification  of  the  Judgment 
nisi  as  to  interest.  It  must  be  further  not- 
ed that  the  Judgment  before  us  shows  that 
tbe  court  granted  a  rehearing,  and,  without 
a  rehearing  in  fact  or  In  law,  instantly  enter- 
ed up  a  new  and  different  Judgment  So 
Bpeaketh  the  only  record  before  as. 

In  one  breath  tbe  Court  of  Appeals  says, 
You  are  entitled  to  a  rehearing  of  your  case 
upon  Its  merits,  and  in  tbe  next  breath  it 
enters  instanter  another  and  directly  oppo- 
site Judgment,  without  a  further  resubmis- 
sion of  tbe  cause  and  without  a  rehearing 
in  fact,  after  tbe  motion  for  rehearing  was 
sustained.  By  the  same  opinion  such  court 
botb  grants  a  rehearing  and  enters  a .  new 


judgment.  That  tbe  cDnrt  bad  tbe  rij^t  to 
hear  argument  on  tbe  motion  for  rehearing 
tbwe  can  be  no  question.  That  with  only  two 
sitting  Judges  in  tbe  case  a  condition  might 
arise  which  would  call  for  the  selection  of  a 
special  judge  there  is  no  question.  The  trou- 
ble with  the  record  is  that  It  shows  that 
there  was  no  rehearing  and  no  resubmission 
for  Judgment  after  tbe  motion  for  rehearing 
was  sustained.  When  a  rehearing  Is  granted, 
It  means  what  the  term  "rehearing"  indicates, 
1.  e.,  that  the  case  is  for  reargument  and 
resubmission,  before  judgment  can  be  enter- 
ed therein.  We  do  not  mean  that  a  prior 
Judgment  and  opinion  cannot  be  modified 
upon  a  motion  for  rehearing,  and  the  motion 
then  overruled,  for  that  is  often  done  in  ap- 
pellate practice,  but  what  we  do  mean  is  that 
when,  upon  a  bearing  bad  npon  a  motion  for 
reb  earing  (whether  that  hearing  be  upon  oral 
argument  or  otherwise),  the  sold  motion  for 
rehearing  is  sustained,  then  no  new  judgment 
can  be  rendered  without  a  resubmission  and 
actual  rehearing  of  tbe  cause.  At  least, 
absent  a  resubmission,  no  new  Judgment 
can  be  entered  after  a  motion  for  rehearing 
has  beoi  sustained.  The  sustaining  of  such 
motion  leaves  the  case  Just  where  it  was 
when  filed  in  the  court 

This  exact  point  has  not  been  ruled  In  this 
state,  so  far  as  I  find,  but  an  analogous  ques- 
tion has  been  specifically  ruled.  Thus  In 
Hurley  t.  Kennally,  186  Mo.  225,  85  S.  W. 
367,  we  had  befbre  us  a  case  in  equity.  Upon 
a  trial  nisi  the  chancellor  found  for  the  de- 
fendant, and  so  entered  his  judgment.  Upon 
motion  for  a  new  trial  being  filed  by  plain- 
tiff he  beard  the  motion,  and  sustained  tbe 
same,  and  immediately  entered  Judgment  for 
the  plsLintlfT  on  tbe  merits.  The  cause  was 
appealed  here  as  indicated  above,  and  Valll- 
ant,  J.,  said: 

.  "But  when  tbe  motion  for  a  new  trial  was 
sustained,  the  cause  was  at  issue  for  trial 
again;  the  court  had  no  authority  to  enter  a 
judgment  without  another  trial.  Granting  a 
new  trial  put  the  ease  in  condition,  so  far  as 
that  court  was  concerned,  as  if  there  had  never 
been  a  trial,  and  no  judgment  could  thereafter 
be  rendered  upon  the  merits  until  a  trial  was 
had." 

In  principle  the  point  there  decided  is  tbe 
point  here  In  issue.  In  8  Cyc  p.  219,  tbe 
rule  is  thus  stated: 

"When  a  rehearing  is  granted,  generally,  the 
cause  is  before  the  court  for  examination  and 
decision  as  though  it  bad  never  been  considered 
and  decided." 

It  follows  Chat  the  Judgments  of  affirmance 
entered  in  these  cases  without  resubmission 
and  rehearing,  after  motions  for  rehearing 
had  been  sustained,  are  coram  non  Judice  and 
void,  and  the  cases  are  yet  before  that  court 
for  final  determination.  Tbe  court  was  with- 
out Jurisdiction  to  enter  a  Judgment  of  af- 
firmance upon  the  mere  hearing  held  upon  a 
motion  for  rehearing  directed  to  a  judgment 

I  of  reversal. 

'     To  tbe  end  that  they  may  be  finally  de- 
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termined  by  that  court,  we  remand  tbe  cases 
to  the  St  Louis  Court  ot  Appeals.  AU  con- 
cnr  except  WILLIAMS,  J.,  not  sitting,  and 
BOND,  J.,  wbo  dissents  In  opinion  filed. 


BOND,  J.  I  cannot  concur  in  the  discus- 
sion or  result  reached  in  the  learned  majority 
opinion.  My  reasons  are  these:  The  Judg- 
ment of  the  C!ourt  of  Appeals  upon  the  motion 
for  rehearing  involves,  in  substance,  a  sus- 
tention of  that  motion  and  the  entry  of  a 
new  judgment  affirming,  with  some  modifica- 
tions, the  judgment  of  the  trial  <"ourt.  which 
it  had  previously  reversed.  Tlils  final  con- 
clusion of  the  Court  of  Appeals  was  dis- 
sented from  by  one  of  its  judges  who  deemed 
it  to  be  contrary  to  certain  decisions  of  this 
and  the  appellate  courts,  wherefore  this 
cause  was  certified  to  this  court,  and  is  be- 
fore us  for  determination  as  provided  in  the 
Constitution.  There  is  nothing  in  the  rec- 
ord which  discloses  that  tbe  action  of  tbe 
dissenting  judge,  was  not  in  perfect  conform- 
ity with  the  provisions  of  the  Constitution 
providing  for  sudi  action  on  the  part  of  one 
of  the  judges  of  Courts  of  Appeals,  when 
he  deems  an  opinion  of  his  brethren  to  be 
contrary  to  the  "last  previous  ruling"  or 
controlling  decision  of  this  court  The  cause 
is  therefore  before  us  for  full  determination 
on  its  merits  as  if  it  bad  been  brought  here 
by  direct  appeal  from  the  circuit  court 

Neither  can  that  conclusion  be  escaped  by 
the  suggestion  In  the  learned  majority  (pin- 
ion that  in  the  particular  act  of  rendering 
its  final  judgment  tbe  Oourt  of  A^ieals  was 
shorn  of  Jurisdiction.  If  that  premise  were 
true,  the  conclusion  might  lo^cally  follow 
that  this  court,  in  virtue  of  Its  power  of 
superintendence,  might  deal  with  the  Judg- 
ment of  the  Court  of  Appeals  by  an  appro- 
priate original  writ.  But  tbe  assumption 
of  the  premise  is  not  correct;  for  the  ac- 
tion of  the  Court  of  Appeals  did  not  in  any 
respect  exceed  its  "power  to  act"  in  cases 
pr<H>erly  appealed  to  that  court  It  may  be 
that  the  judgment  rendered  on  the  motion  for 
rebearlng  was  crass  error,  but  the  rendition 
of  an  erroneous  judgment  is  not  a  violation 
of  the  constitutional  power  Invested  In  the 
Courts  of  Appeals  to  decide  cases ;  It  would 
be  only  an  erroneous  exercise  of  that  power. 
The  error  of  the  majority  opinion  Is  that  it 
mistakes  the  erroneous  exercise  for  the  lack 
of  jurisdiction.  Of  course,  it  is  not  claimed 
that  the  Instant  case  did  not  lie  within  the 
strict  limits  of  Its  appellate  jurisdiction, 
except  upon  the  notion  that  it  fell  outside  of 
those  limits  on  account  of  the  erroneous  judg- 
ment of  the  Court  of  .Appeals  on  the  motion 
for  rehearing.  The  case  cited  in  the  majority 
opinion  (186  Mo.  225,  85  S.  W.  357)  does  noi 
support  it.  In  that  case  Judge  Valllant  was 
speaking  on  a  review  by  appeal  of  tbe  in- 
correct or  illegal  procedure  of  the  trial  court 


He  did  not  hold  ttutt  the  trial  oonrt  had  no 
jurisdiction. 

If,  as  is  held  in  tbe  majority  (n>lnlon,  tbe 
Coart  of  Appeals  bad  no  right  to  render  tbe 
Judgment  It  did  rmder  upon  consideration 
of  the  motion  for  rehearing  wltfaoat  a  rehear- 
ing In  fact,  then  the  party  affected  by  that 
Judgment  would  have  been  entitled  to  file 
a  motion  for  r^earing,  and,  in  default  of 
tbe  sustention  of  sncb  motion,  might  have 
had  recourse  to  any  other  redress  provided 
by  law.  No  such  action  was  taken,  and  the 
cause,  having  reached  a  final  jndgraent.  was 
certifiable  to  this  court  in  the  manner  and 
for  the  reasons  shown  in  the  order  smding 
it  here. 

It  se«n8  to  me  that  this  Is  a  case  In  which 
there  is  a  palpable  propriety  for  the  lan- 
guage used  by  Chief  Justice  Marshall  In  reply 
to  an  argument  intended  to  prevait  the  exer- 
cise of  jurisdiction  by  the  Supreme  Court 
of  the  United  States  In  a  matter  complained 
of,  when  he  said  to  the  objector,  viz. : 

"That  this  court  does  not  usurp  power  is 
most  true ;  that  this  court  does  not  shrink  fna 
Its  duty  la  no  less  true." 

This  case  having  been  lodged  here  in  the 
manner  prescribed  by  tbe  Constitution,  we 
should  not  shrink  from  the  duty  Imposed  on 
us  by  the  organic  law  to  determine  It  folly. 
TTence  I  dissent  from  the  learned  majority 
opinion. 


COULSON  et  al.  v.  TA  PLANT  M  al 

(No.  18286.) 

(Supreme  Oonrt  of  Missouri,  Diviafam  No.  1. 
July  2,  1917.) 

1.  QuiETiNO  Titi;b  «s»27— Iaoai.  OB  EOUITA- 

BLB   ISSCSS. 

A  proceeding  to  quiet  title  is  one  at  law  if 

the  issues  tried  are  issues  of  law,  and  one  in  fq- 

nify  if  tbe  issues  tried  are  equitable  in  character. 

[Ed.  Note.— For  other  cases,  see  Quietinc  "n- 

tle.  Cent  Dig.  §  61.] 

2.  Afpeai,  and  Errob  «sal008(2) — ^B'nronios 

OF  COUBT— SEVOtW. 
The  Ondingg  of  the  court  on  iasaes  of  law 
tried  without  a  jury  have  the  same  standing  as 
a  verdict,  and  if  tliere  is  substantial  evidence  to 
support  them  are  binding  on  the  Sapreme  Court 
which  cannot  weigh  the  evidence. 

[EM.  Note. — For  other  esses,  see  Appeal  and 
Error,  Cent  Dig.  ||  3051,  3964.] 

3.  Evidence  ^=s>273(2)   —  Dsci^aATiONS  — 

BOUNDABIES. 

In  an  action  to  quiet  title,  wherein  plaintiS: 
relied  on  the  adverse  possession  of  tiieir  <1^ 
ceased  father,  evidence  tnat  in  his  lifetinie,  and 
while  in  possession  of  the  land,  he  had  stated 
that  he  had  bought  it,  paid  for  it,  and  held  a  re- 
ceipt therefor,  was  admissible  to  show  the  char- 
acter of  his  possession. 

[EM.   Note.— For  other   cases,   see   BSvideiKe. 
Ont  Dig.  H  1111,  1112.] 

4.  Life  Estates  «=»8— Acts  or  Ln«  Tkkaxt 
— Conveyance. 

No  act  of  a  life  tenant  can  make  him  jutmtM 
sion  adverse  to  one  having  the  remaindcf  ut 
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revprsion,  and  hh  conveyance  wonM  carry  only 
his  life  tenure  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  aee  Life  Estates, 
Cent  Dig.  §{  24-28.] 

6.  Life  Estates  «s>7— Right  or  Pos8ession. 
Remaindeimen  or  reversioners  have  no  pos- 
sessory right  of  action  during  the  life  of  the 
life  tenant. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  {  29.] 

e.  Remaiwdehb  «=»17(8)  —  AonoiT  —  Limita- 

TIOKS. 

The  30-year  sUtute  of  UmitatioiM  (Rev.  St 
1909, 1  18S4)  doea  not  apply  to  remaindermen  in 
favor  of  one  holding  under  Uie  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  <  16;  Limitation  vt  Actions,  Cent 
Dis.  i  231.1 

Ajjpeal  from  Clrenit  Cbnrt,  New  Madrid 
Connty ;   R.  G.  Ranney,  Judge. 

Action  to  qniet  title  by  John  Conlson  and 
others  against  William  La  Plant,  Jr.,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs  appeal.    Reversed,  and  cause  remanded. 

J.  R.  Breer,  of  New  Madrid,  for  appel- 
lants. Riley  &  Riley,  of  New  Madrid,  for 
respondents. 

GRAVES,  J.  Action  to  quiet  title  under 
section  2535,  R.  S.  1909.  Petition  is  iu  the 
usual  form,  and  as  short  as  one  could  be 
made  under  such  secticnt.  The  land  involved 
is  160  acres  in  section  15,  township  24,  range 
15  east,  in  New  Madrid  county.  By  answer 
the  defendants  (1)  admit  that  they  claim  an 
interest  in  the  land,  and  aver  that  Interest 
to  be  a  fee-simple  estate;  (2)  they  plead 
both  the  10  and  30  year  statute  of  Umita- 
tloD.  Reply  was,  first,  a  general  denial,  and 
this  followed  by  a  plea  in  these  words: 

"For  second  reply  to  the  answer  of  the  defend- 
ants, plalntiCfs  say   that  on  the  day  of 

,  1878,  one  Charles  Coulson  died  in  the 

county  of  New  Madrid  and  state  of  Missouri, 
and  left  surviving  him  these  plaintiffs  and  Lola 
Coulson,  now  Lola  Nannie,  as  his  only  children 
and  descendants,  and  as  his  widow  Angeline  C 
CouLson;  that  at  his  death  he  was  seised  and 
the  owner  of  the  lands  described  in  plaintiff's 
petition ;  tliat  at  and  before  his  death  the  said 
Cliarles  Coulson  resided  upon  the  land  so  set  out 
in  plaintiff's  petition  and  used  the  same  as  his 
homestead;  that  afterwards  administration  of 
the  estate  of  the  said  Charles  Coulson  was  had 
in  the  probate  court  of  New  Madrid  connty, 
Missouri ;  that  at  the  November  term,  1879,  the 
said  Angeline  Coulson  presented  her  petition  to 
the  said  probate  court,  praying  that  homestead 
be  set  off  to  her  in  said  lands ;  that  commission- 
ers to  set  off  said  homestead  to  the  aaid  Angeline 
Coulson  were  duly  appointed  by  the  said  probate 
court  at  the  said  May  term,  1879;  that  after- 
words, to  wit,  on  the of  May,  1880.  said 

commiMioners  filed  their  report  in  said  matter 
Jn  the  said  probate  court,  setting  off  to  the  said 
Angeline  as  homestead  the  lands  described  in 
plaintiff's  petition,  which  said  report  was  at 
said  May  term,  1880,  dul^  approved  by  said  pro- 
bate conrt  and  in  all  thugs  confirmed;  that  it 
was  ordered  and  adjudged  by  said  court  at  said 
term  that  the  said  lands  be  and  are  set  off  to 
the  said  Angeline  as  homestead.  Plaintiffs  fur- 
ther state  that  the  said  Angeline  is  now  dead 

and  that  she  died  on  the day  of  , 

1009 ;   and  plaintiffs  again  pray  judgment." 


From  this  it  appears  that  the  Issues  were 
issues  at  law  and  not  In  equity.  The  cause 
was  tried  before  the  court  wlthotit  the  in- 
tervention of  a  Jury.  Upon  motion  of  plain- 
tiff, the  court  made  a  special  finding  of  facts 
and  law,  as  follows: 

"The  facts  in  this  cause  as  I  find  them  to  be 
are  as  follows:  That  the  plaintiffs  are  the  only 
surviving  children  and  heirs  of  Charles  Coulson, 
deceased,  who  departed  this  life  intestate  in 
the  year  1877,  and  also  left  surviving  him  his 
widow.  Angeline  C.  Coulson,  who  died  in  the 
year  1910.  That  before  his  death  Charles  Coul- 
son lived  upon  the  southwest  comer  of  the 
southeast  quarter  of  the  northeast  quarter  of 
section  15,  township  24,  range  16  east,  a  part 
of  the  land  involved  in  this  suit.  It  was  im- 
mediately adjoining  the  southwest  quarter  of 
the  northeast  quarter  of  said  section  15,  which 
last  tract  he  owned;  that  the  balance  of  the 
land  sued  for  was  the  northwest  quarter  of  the 
northeast  quarter  and  the  east  half  of  the  north- 
west quarter  of  section  15,  township  23,  range 
15;  that  a  portion  of  each  of  said  40  acres  of 
land  was  cleared  land,  in  cultivation  during  the 
life  of  the  said  Charles  Coulson. 

"And  the  court  further  finds  that  the  said 
Charles  Coulson  did  not  in  liis  lifetime  pay  for 
said  lands  or  obtain  a  deed  thereto,  and  that  he 
did  not  before  his  death  acquire  title  thereto 
by  adverse  possession,  but  knew  that  the  same 
was  owned  by  the  St.  Louis,  Iron  Mountain  St 
Southern  Railroad  Company,  and  acknowledged 
its  title  by  trying  to  buy  toe  lands  from  said 
company. 

"And  the  court  further  finds  that  after  the 
death  of  said  CSiarles  Conlaon  his  widow,  An- 
geline  C.  Coulson,  at  the  May  term  of  the  pro- 
bate court,  1880,  undertook  to  have  set  out  to 
her  as  her  homestead  a  part  of  the  land  herein 
sued  for,  to  wit,  the  northwest  quarter  of  the 
northeast  quarter,  the  southeast  quarter  of  the 
northeast  quarter,  and  the  southeast  quarter  of 
the  northwest  quarter,  all  in  sectiMi  15,  town- 
ship 24,  range  16,  by  the  probate  court  of  New 
Madrid  county,  Missouri. 

"The  court  further  finds  that,  Charles  Conlson 
having  no  title  to  said  land  at  the  time  of  his 
death  his  widow,  Angeline  Coulson  acquired 
nothing  by  the  proceedings,  in  the  probate  court 
of  New  Madrid  county,  Missouri. 

"The  court  further  finds  that  the  said  Charles 
Coulson  during  his  life,  nor  his  heirs,  nor  any 
one  for  them,  after  his  death,  did  not  pay  any 
taxes  on  the  land  sued  for. 

"The  conrt  further  finds  that  the  lands  in- 
volved in  this  suit  were  first  conveyed  to  the 
St.  Louis,  Iron  Mountain  &  Southern  Railroad 
Company  by  the  United  States  of  America,  and 
that  the  said  railroad  company  on  the  20th  day 
of  May,  1881,  conveyed  by  good  and  snffl- 
cient  deed  to  one  Ulysses  C.  Suit  the  north- 
west quarter  of  the  northeast  quarter  and  the 
northeast  quarter  of  the  northwest  quarter 
of  section  15,  in  township  24,  range  15,  con- 
taining 80  acres,  more  or  less,  and  that  Ulysses 
C.  Suit  and  wife,  in  January,  1895,  by 
deed  conveyed  to  Feilding  Gullion  the  northeast 
quarter  of  the  northwest  quarter  of  section  15, 
in  township  Zi,  range  15,  and  on  tho  8th  day 
of  April,  1886,  the  said  U.  C.  Suit  and  wife 
conveyed  to  WiUiam  B.  Scott  by  deed  the  nortli- 
west  quarter  of  the  northeast  quarter  of  section 
16,  in  township  24,  range  15,  and  that  the  St. 
Louis,  Iron  Mountain  &  Southern  Railroad 
Company  in  November,  1881,  conveyed' to  Ange- 
line C.  Coulson  the  southeast  quarter  of  the 
northeast  quarter  and  the  southeast  quarter  of 
the  northwest  quarter  of  section  15,  township 
24,  range  15,  and  on  the  16th  day  of  January, 
1895,  Mrs.  Angeline  O.  Coulson  conveyed  to 
Feilding   K.    GulUon  the  southeast  quarter  of 
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the  northeast  quarter  of  aection  15,  township  24, 
range  15,  and  on  the  6th  day  of  June,  1889, 
W.  B.  Scott  and  Angeline  conveyed  to  Feilding 
GuUion  the  east  half  of  the  northwest  quarter 
and  the  northwest  quarter  of  the  northeast  quar- 
ter, all  in  section  15,  in  township  24  north,  of 
range  16  east;  that  all  of  said  deeda,  soon 
after  their  execution,  were  spread  upon  the 
land  records  of  New  Madrid  county,  Missouri. 

"Tho  court  further  finds  that  in  May,  1881, 
at  the  time  the  said  U.  C.  Suit  purchased  said 
land  from  the  railroad  company,  he  took  posses- 
sion of  the  same,  used,  occupied,  and  claimed  it 
as  his  own  until  he  conveyed  same  to  Feilding 
K.  Gullion,  and  that  W.  B.  Scott  toolc  posses- 
sion of  the  part  purchased  by  him,  occupied  and 
claimed  and  used  it  as  his  own,  and  that,  after 
Scott,  Mrs.  Coulson  and  V.  C.  Suit  conveyed  to 
Feilding  K.  Gullion  the  lands  heretofore  men- 
tioned by  tlie  deeds  above  specified,  Feilding  K. 
Gullion  took  possession  thereof,  and  cultivated 
it,  and  claimed  it  as  his  own,  paying  the  taxes 
thereon  until  the  time  of  death. 

"The  court  further  finds  that  Feilding  K.  Gul- 
lion in  the  year  1805  executed  to  the  county  a 
school  fund  bond  for  the  sum  of  $600,  secured  by 
a  mortgage  on  the  lands  involved  in  this  suit 
to  secure  the  payment  of  said  bond,  and  that 
said  mortgage  was  filed  for  record  on  the  13th 
day  of  February,  1895,  and  recorded  in  Book  35, 
at  page  30C,  of  the  Deed  Records  of  New  Madrid 
county,  Missouri,  and  that,  default  having  been 
made  in  the  payment  of  said  bond,  the  same  was 
ordered  foreclosed  by  the  county  court  of  New 
Madrid  county,  and  the  same  was  sold  by  the 
sheriff  of  said  county  at  public  sale,  and  Thom- 
as J.  La  Plant  became  the  purchaser  thereof 
on  the  23d  day  of  March,  1900,  for  the  price  and 
turn  of  $2,122,  and  a  deed  executed  to  him  there- 
for by  J.  A.  P.  Willett,  then  eherift  of  said  coun- 
ty, which  said  deed  is  recorded  in  Book  37,  at 
page  26,  of  the  Deed  Records  of  New  Madrid 
county,  Missouri,  and  that  Thomas  J,  La  Plant 
took  possession  of  said  land  under  said  deed  and 
occupied  and  claimed  it  as  his  own  until  the  date 
of  his  death;   that  Thomas  J.  La  Plant  died  in 

the  year  and  left  surviving  him  as  his 

only  heirs  his  two  sons,  William  La  Plant,  Jr., 
and  Louis  La  Plant,  the  defendants  herein,  who 
are  minors,  and  William  La  Plant  is  their  guard- 
ian and  curator. 

"The  court  further  finds  that,  during  the  time 
the  said  Feilding  K.  Gullion  claimed  said  lands, 
he  paid  all  taxes  thereon,  and  that  Thomas  J. 
La  Plant  paid  the  taxes  on  said  land  during  his 
lifetime,  and  after  his  death  taxes  were  paid  by 
William  La  Plant  the  guardian  and  curator 
of  the  minor  defendants,  and  that  the  defendants 
were  in  possession  of  said  land  at  the  institution 
of  this  suit. 

"The  court  further  finds  that  the  plaintiffs 
after  the  death  of  Charles  Coulson  lived  in  the 
immediate  neighborhood  of  said  land,  knew  that 
the  widow  of  Charles  Coulson  and  the  said  TJ.  C. 
Suit  had  purcliased  the  same  from  the  railroad 
company,  knew  that  the  widow,  Angeline  Coul- 
son, and  the  said  Suit  were  in  possession,  claim- 
ing to  own  said  land  by  reason  of  said  convey- 
ance from  said  railroad  company,  and  knew  of 
the  sale  and  conveyance  of  said  lands  by  them, 
and  that  their  grantees  and  those  claiming  under 
them  were  in  possession  thereof  claiming  under 
said  conveyances ;  and  the  plaintiffs  knew  of  the 
school  fund  mortgage  given  on  said  land  by 
Feilding  K,  Gullion,  knew  that  the  same  was 
sold  under  said  mortgage,  knew  that  T.  J.  La 
Plant,  the  father  of  the  defendants,  purchased 
said  land  at  said  public  sale  and  took  posses- 
sion thereunder,  and  claimed  said  laud  by  reason 
of  said  convcj'ance,  and  that  these  plaintllTs,  or 
none  of  them,  ever  made  any  claim  or  gave  no- 
tice of  any  claim  to  any  of  the  lands  in  this 
■nit,  until  this  suit  was  filed. 

"The  court  finds  that  the  defendants  are  the 
diiXdren  and  only  heirs  of  CChomaa.  J.  La  Plant, 


deceased,  and  are  tBe  owners  of  the  lands  sued 
for,  described  as  follows:  The  east  half  of  tbc 
northwest  qnarter  and  the  northwest  qoartet 
of  the  northeast  quarter  and  the  northeast  quar- 
ter and  the  southeast  quarter  of  the  northeast 
quarter,  all  in  section  16,  township  24,  range  13 
east,  and  that  the  plaintiffs  have  no  right,  title, 
estate,  or  interest   therein." 

Judgment  was  for  plaintiffs  in  accordance 
with  such  findings. 

[1,  2]  I.  This  was  a  trial  of  iBsnea  at  law. 
In  proceedings  to  quiet  title  we  have  ruled 
tliat  the  case  is  one  at  law  if  the  Issues  tried 
are  Issues  of  law,  and  one  in  equity  if  the 
Issues  tried  are  equitable  in  character.  Lee 
V.  Conran.  213  Mo.  404,  111  S.  W.  1151 ;  Minor 
T.  Burton,  228  Mo.  558, 128  S.  W.  964 ;  Haas- 
er  T.  Murray,  266  Mo.  loc.  dt  84,  165  S.  W. 
376.  No  equitable  issues  are  presented  by  the 
pleadings  in  this  case.  We  revert  to  this  rul- 
ing because  it  simpHfies  the  consideratlim  of 
the  case.  In  the  trial  of  Issues  at  law  before 
a  court  without  the  interrentlMi  of  a  Jury, 
the  findings  of  the  court  stand  before  this 
court  in  the  same  attitude  as  the  verdict  of  a 
Jury:  that  is  to  say,  if  there  la  substantial 
evidence  to  support  such  findings,  this  court 
is  bound  thereby,  and  cannot  weigti  tbe  evi- 
dence to  determine  the  weight  thereof.  Minor 
V.  Burton,  228  Mo.  loa  dt  664,  128  S.  W. 
964 ;  Abeles  v.  Pillman,  261  Mo.  loc.  cit.  376. 
168  S.  W.  1180;  Sllcer  v.  Owens,  241  Mo.  lot 
dt.  323, 145  S.  W.  428. 

II.  The  plaintiffs  have  no  record  title  to 
these  lands.  Their  claim  is  based  on  the 
theory  that  their  father  acquired  title  tbere- 
to  by  adverse  possession  prior  to  his  death, 
that  a  homestead  (or  life  estate)  was  set  off 
to  the  mother,  that  sudi  life  estate  oontinaed 
to  tbe  death  of  the  mother  in  1009,  and  this 
action  was  brought  in  1912.  This  Is  nrged 
to  obviate  tbe  statutes  ot  limitation.  The 
trouble  witb  this  contention  is  the  finding  of 
fact  against  them.  Tbe  trial  court  found 
that  their  father  had  no  title  to  this  land  by 
adverse  possession,  or  otherwise,  at  the  date 
of  his  death ;  that  for  sudi  reason  no  valid 
life  estate  accrued  to  the  widow  and  mother 
by  the  action  of  the  probate  court.  This 
finding  is  not  without  support  in  the  testi- 
mony. The  widow  seemed  to  recognize  that 
her  husband  had  no  title,  and  for  that  reason 
she  acquired  no  rights  through  the  probate 
court,  because  in  1881  she  purchased  from  the 
railroad  company  80  acres  of  the  very  land 
which  bad  been  set  off  to  ho'  as  a  homestead. 
and  about  the  same  time  one  Scott  pnrdiased 
from  the  railroad  company  another  40  acres 
of  such  alleged  homestead,  and  th««  is  no 
evidence  that  she  ever  asserted  her  said 
homestead  against  Scott,  although  Scott  went 
into  immediate  possession.  It  also  appean 
that  the  widow,  after  sale,  left  the  county. 
No  finding  Is  made  as  to  whether  she  convey- 
ed the  40  acres  of  land  to  which  her  hnsbaod 
bad  actual  titlf:;  i.  e.,  tbe  S.  W.  ^  of  the  S.  E. 
%  of  said  section  15.  The  findings  fnitlwr 
show  that  the  father  and  husband  acknowl- 
edged the  title  iB  tbe  raUroad  oonwaaj  la  his 
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■  lUetiime.  If  tills  flndinjr  Is  without  error  of 
law,  the  plaintiffs  have  no  case.  The  probate 
court  could  create  no  life  estate  (homestead) 
In  the  widow,  unless  the  husband  was  seised 
of  an  estate  ia  the  lands  during  bis  llfetliiie. 

[31  III.  But  It  Is  urged  that  the  foregoing 
finding  of  fact  was  readied  by  erroneously 
excluding  proper  evidence.  The  plaintiffs 
offered  to  show  by  two  witnesses  that  the  fa- 
ther In  his  lifetime,  and  whilst  living  upon 
the  land  In  question,  and  in  the  possession 
thereof,  stated  that  he  had  bought  the  land 
from  the  railroad  company,  and  paid  for  It, 
and  had  a  receipt  therefor.  Upon  objection 
by  plaintiffs'  counsel  this  proffered  evidence 
was  excluded.  In  this  ruling  we  think  the 
court  was  In  error.  Such  statements  are  ad- 
missible as  tending  to  show  the  charact^  of 
the  claimant's  possession  In  cases  where  ad- 
'  verse  possession  Is  relied  upon  to  show  title. 
In  this  case  the  plaintiffs  were  claiming  that 
their  father  acquired  title  by  adverse  posses- 
sicm,  that  sndi  title  had  fully  matured  and 
vested  prior  to  his  death,  and  that  the  widow 
thereby  acquired  a  valid  Ufe  estate  (by  way 
of  a  homestead)  by  the  action  of  the  probate 
court.  Such  statements  as  were  offered  to  be 
proved  would  not  be  evidence  of  title  (paper 
or  equitable),  but  would  characterize  the 
possession  of  the  father.  In  this  light  they 
have  been  held  admissible  In  this  state. 
Allen  V.  Morris,  244  Mo.  357,  148  S.  W.  906, 
Ann.  Cas.  1913D,  1310 ;  Swope  v.  Ward,  188 
Mo.  316,  84  S.  W.  893;  Dunlap  v.  Griffith,  146 
Mo.  loc.  dt  294,  47  S.  W.  917.  What  the 
trial  court  might  have  done  with  this  evi- 
dence before  him  we  cannot  say,  but  that  it 
was  competent  there  is  no  question.  For 
tills  error  the  case  will  have  to  be  reversed, 
unless  the  statutes  of  limitation  pleaded  by 
defendants  avail  them.  These  questions  we 
take  next 

[4,  t]  IT.  If  we  eliminate  other  matters  of 
defense,  and  go  to  the  two  statutes  of  limita- 
tion relied  upon,  how  stands  the  case? 
Granting  that,  with  the  excluded  evidence 
before  the  court,  the  finding  might  be  that 
the  father  of  plaintiffs  had  a  good  title  by 
adverse  possession  at  the  date  of  his  death, 
then  the  setting  off  of  the  homestead  to  the 
widow  gave  her,  at  that  time,  a  life  estate  In 
the  lands  so  set  off,  and  she  could  not  change 
that  sltuaUon  by  afterward  taking  a  deed 
from  the  railroad  company.  No  act  of  the 
life  tenant  can  make  his  or  her  possession 
adverse  to  one  who  has  the  remainder  or  re- 
version. Armor  v.  Frey,  253  Mo.  loc.  cit  474, 
161  S.  W.  829.  Her  subsequent  conveyance 
■would  take  with  it  only  a  life  tenure  to  the 
purchaser.  The  children  of  the  deceased, 
Charles  Coulson  (plaintiffs  here),  would  be 
remaindermen  or  reversioners.  They  would 
have  no  right  to  possession  until  the  death 
of  the  life  tenant  The  grantee  of  the  widow 
could  defeat  any  possessory  action  which  they 
brought,  showing  the  life  estate.  That  they 
ttad  no  possessory  right  of  action  during  the 
Ufe  of  tbe  Ufa  tenant  has  long  since  been 


determined.  Thomas  t.  Black,  113  Mo.  loc. 
cit  70,  20  S.  W.  667;  Roberts  v.  Tbomasoi), 
174  Mo.  loa  ctt  386,  74  S.  W.  624.  In  the 
Thomas  Case,  sninra.  It  was  said: 

"The  possession  of  this  land  by  the  widow  for 
a  period  of  more  than  ten  years  does  not  bar  the 
right  of  the  heirs  by  the  first  wife  to  demand 
and  obtain  their  interests  therein.  Her  interest 
in  the  premises  was  for  life  only,  whether  she 
be  regarded  as  a  tenant  of  the  homestead  under 
the  act  of  1803  (Session  Acts  1S6S,  pp.  22,  23), 
or  by  her  right  of  quarantine,  till  the  assignment 
of  dower  therein,  or  ander  the  will,  and  there- 
fore her  possession  is  not  adverse  as  to  the  heirs, 
and  the  statute  of  limitations  will  not  begin  to 
run  as  to  them  prior  to  her  death.  Sntton  v. 
Casseleggi,  77  Mo.  397 ;  Jones  v.  Manly,  68  Mo. 
559;  Bi-own  v.  Moore,  74  Mo.  633;  State  v. 
Moore,  61  M«.  280." 

TTnder  this  rule  the  10-year  statute  of 
limitations  would  not  apply.  The  right  to 
sue  for  possesslMi  inured  to  these  plaintiffs 
in  1909,  the  date  of  the  death  of  the  Ufe  ten- 
ant 

[6]  v.  Now,  as  to  the  SO-year  statute  of 
limitations.  Section  1884.  B.  S.  1909.  If  the 
said  €3uf les  (Tonlson,  in  his  lifetime,  acquir- 
ed title  to  this  land  by  adverse  possession, 
as  the  court  might  find  with  all  the  permis- 
sible testimony  before  It,  then  there  was  a 
valid  life  estate  in  his  widow,  perforce  of  th« 
setting  off  of  her  homestead.  Upon  her  death 
the  estate  would  revert  to  the  heirs  of  the  de- 
ceased in  fee.  Under  very  similar  facts,  this 
court  has  held  that  our  statute  (R.  S.  1909, 
i  1884)  did  not  apply.  Hall  v.  French,  165 
Mo.  430,  65  S.  W.  769.  In  this  French  Case, 
at  page  442  of  166  Mo.,  page  772  of  66  S.  W., 
It  Is  said: 

"If  a  remainderman  came  into  court  before 
the  life  estate  had  terminated,  he  would  be 
turned  out  of  court  because  his  cause  of  action 
had  not  accrued.  If  he  did  not  come  into  court 
within  30  years  from  the  time  the  life  tenant,  or 
tenant  for  years,  or  tenant  by  the  curtesy  went 
into  possession  of  the  qualified  estate,  he  would 
be  turned  out  of  court  because  he  came  in  too 
late,  albeit  his  right  of  action  had  not  then  ac- 
crued. No  such  construction  has  ever  been  or 
could  ever  be  placed  upon  section  4268,  Revised 
Statutes  1809,  and  If  that  section  was  intended 
to  prescribe  any  such  rule  of  conduct  It  would 
violate  the  Constitution  of  Mi.««ouri,  as  well  as 
the  Constitution  of  the  United  States,  for  it 
would  deprive  a  person  of  his  property  without 
due  process  of  law— without  giving  him  a  day  in 
court." 

lliat  pronouncement  of  the  court,  although 
only  by  three  Judges  of  Division  1,  has  stood 
from  that  time  to  this.  It  has  become  a  rule 
of  property.  If  we  felt  that  It  .'should  be 
changed,  we  would  hesitate,  because  it  has 
become  a  rule  of  property.  The  rule  Is  made 
applicable  only  to  remaindermen  or  rever- 
sioners. Under  this  case,  this  statute  would 
not  help  the  defendants.  Under  the  facts 
before  us  this  whole  case  depends  upon 
whether  or  not  Charles  Gonlson,  In  his  life- 
time, acquired  title  by  adverse  possession. 
In  determining  this  question  the  court  ex- 
cluded proper  testimony. 

For  this  error,  as  discussed  in  our  para- 
graph 3,  supra,  let  the  Judgment  be  reversed, 
and  the  cause  remanded.    All  omcar. 


Digitized  by 


^^oogle 


1148 


196  SOUTHWESXBiRN  BBPORTBB 


(Ma 


ST.  LOUIS  POLICE  RELIEF  ASSTI  ▼. 

AMERICAN   BONDING   CO.  OP 

BALTIMORE.    (No.  14528.) 

(St.  Louis  Court  of  Appeals.    Missouri.    June  6, 

1917.    Rehearing  Denied  July  17, 1917.) 

1.  Ins.ubance  ®=s>.S72— Fidblitt  Bond— Sio- 

NATURE  BY  EMPL0y6— WaIVBR. 

Where  a  fidelity  bond  provided  that  it  was 
essential  to  its  validity  that  it  be  signed  by  the 
employ^,  the  fidelity  compaay  was  entitled  to 
have  it  so  signed,  but  could  waive  the  right,  as 
it  did  by  issuing  and  delivering  the  bond  with- 
out the  employe's  signature,  and  by  accepting 
premiums  from  year  to  year,  treating  the  instru- 
ment as  one  properly  executed  until  loss  oc- 
curred. 

[Ed.   Note.— For  other  cases,  see  Insuiance, 
Cent.  Dig.  i  941.] 

2,  Inspbancb  €=»2— Fidelity  Bond— Posi- 
tion OP  SUBETT. 

A  corporation  engaged  in  the  business  of 
acting  as  surety  for  hire  in  respect  to  its  obli- 
gation to  indemnify  an  employer  for  loss  sus- 
tained through  the  dishonesty  (^  its  employ^,  on 
whose  bond  the  corporation  was  surety,  was  vir- 
tually in  the  position  of  an  insurer. 

[Ed.  Note. — Ebr  other  cases,  see  Insurance, 
Cent  Dig.  {  1^.] 

8.  Insurance  *=»646(1)  —  Fidblitt  Bond— 
Sfeciai.  Defeases — Burden  of  Proof. 
In  an  action  on  a  fidelity  bond,  in  view  of 
the  pleadings,  held,  that  the  burden  was  on  de- 
fendant surety  to  establidi  the  special  defenses 
set  np  in  its  answer. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  §i  1555,  1645-1649.] 

4.  Insurance  «=>332(1)— Fidelitt  Bond — 
Conditions  Precedent— Pbouissoby  Wab- 
ranties. 

Answers  given  by  an  employer  In  its  state- 
ment to  a  fidelity  company  when  bond  covering 
an  employ^  was  applied  for  were  not  conditions 
precedent  to  the  fidelity  company's  liahUity  on 
the  bond,  though  they  were  so  called  in  the  state- 
ment, the  answers  n6t  purporting  to  be  state- 
ment of  existing  facts,  but  being  covenants  or 
promissory  warranties  respecting  the  employ- 
er's future  conduct  in  relation  to  the  bonded 
employ^,  breach  of  which  might  operate  to  de- 
feat the  contract  after  it  had  come  into  effect, 
the  only  requirement  of  the  bond  made  a  condi- 
tion precedent  to  recovery  being  the  actual  pay- 
ment to  the  surety  of  the  premium. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  875%.] 

5.  Insurance  «=»668(4)  —  Fidelity  Bond  — 
Examination  of  Employe's  Books— Ques- 
tion FOR  Jury. 

In  an  employer's  action  on  a  fidelity  bond, 
question  whether  plaintiff  did  not  perform  its 
obligation  with  respect  to  the  examination  and 
auditing  of  the  employe's  boaika  and  accounts 
held  for  the  jury. 

[Ed.   Note.— For  other  case*,   see  Insurance, 
Cent.  Dig.  $§  1735,  1758.] 

6.  Appeal  and  Erbob  €='999(1)  —  Revikw  — 
Vebdict. 

A  question  of  fact  for  the  jury  is  concluded 
by  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  3912-3915,  3917-3921,] 

7.  Insurance  «=9285— Fidelity  Bond— Cer- 
tification Employ^  Was  Not  in  Default. 

Where  an  employer,  in  connpction  with  an- 
nual renewals  of  the  fidelity  bond  covering  an 
employi,  stated  that  the  employ^  was  not  in 
default,  etc.,  making  such  statements  in  good 
faith,  without  knowledge  of  any  defalcation,  and . 


without  reason  to  believe  that  one  existed,  the 
employer  was  not  precluded  from  recovering  oa 
the  bond,  though  ue  employ^  bad  in  fact  been 
in  default  when  the  certificates  were  made ;  the 
statements  meaning  merely  that  there  had  been 
no  discovery  of  any  defalcation  during  the  pre- 
ceding year. 

[Ed.  Note. — ^For  other  cases,  see  InsoranceL 
Cent  Dig.  {{  1074-1099.] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuiUin,  Judge. 

Action  by  the  St  Louis  PoUee  Relief  As- 
sociation against  the  American  Bonding  Com- 
pany of  Baltimore.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Judgment  af- 
firmed. 

This  la  an  action  bj  tbe  plainttfl  associa- 
tion, a  corporation  under  tbe  laws  of  this 
state,  to  recover  upon  a  bond  executed  by  tbe 
defendant  to  secure  the  fftlthful  perfonnanee 
of  the  duties  of  one  John  H.  Healy  as  secre- 
tary of  plaintiff  association.  Tbere  was  a 
verdict  and  Judgment  for  plaintiff  below  la 
tbe  sum  of  $5,000  and  Interest  accmed,  and 
tbe  defendant  prosecutes  the  appeaL 

The  questions  raised  on  appeal  require  that 
the  pleadings  be  noticed  with  some  paiticn- 
latlty. 

Tlie  Petition. 

Tbe  amended  petitl(Hi,  on  whicb  tbe  case 
was  tried,  avers:  (1)  That  defendant  was  en- 
gaged in  the  business  of  executing  fidelity 
and  insurance  contracts  and  Indemnity  con- 
tracts for  profit;  (2)  that  on  S^tember  1, 
1903,  Healy  was  duly  elected  secretary  of 
plaintiff  association,  and  so  continued  until 
some  time  in  January,  1910,  and  as  such  was 
in  charge  of  certain  books,  accounts,  and 
moneys  belonging  to  plaintiff;  (3)  tbat  on 
October  31,  1903,  defendant  Issued  to  plain- 
tiff its  "contract  of  Indemnity"  whereby  de- 
fendant, for  a  premium  of  $— paid  to  It 

agreed  tbat  it  would  reimburse  plaintiff  to 
the  extent  of  $5,000  for  any  and  all  loss  sus- 
tained by  it  through  the  larceny  or  embez- 
zlement committed  by  said  Healy  during  the 
term  commencing  September  1, 1903,  and  end- 
ing September  1, 1904 ;  (4)  that,  among  other 
things,  it  was  provided  in  said  contract  tbat 
upon  the  discovery  by  plaintiff  tbat  a  loss 
had  been  sustained,  notice  should  be  given 
defendant,  and  tbat  plaintiff  should  file  its 
claim  with  the  defendant;  (5)  tbat  the  con- 
tract provided  that  it  should  not  lapse  on 
September  1,  1904,  If  continued  In  force  by  a 
renewal  receipt  or  renewal  receipts  execnt:-J 
by  defendant,  but  should  continue  In  fon.>? 
for  the  term  or  terms  of  sncb  renewals,  and 
that  renewals  were  made  annually  until  and 
Including  September  1, 1909,  the  last  renewal 
to  e-xplre  September  1,  1910;  (6)  that  on  or 
about  January  18,  1910,  Healy  was  removvd 
from  office,  and  was  then  short  in  his  ac- 
counts with  plaintiff  In  the  sum  of  $13,03S.14 
which  shortage  occurred  when  the  said  bond 
\Vas  in  force  and  by  reason  of  Healy's  per- 
sonal dishonesty  amounting  to  larceny  ar-.l 
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embeszlmaeiit,  and  that  Healy  failed  and  re- 
fused to  make  good  said  sum  to  plaintiff, 
whiob  was  thereby  lost  to  plaintiff;  (7)  that 
dne  notice  of  the  loss  and  proof  of  the  claim 
was  made  to  defendant,  as  required;  and 
(8)  that  pi;  Intltt  "has  performed  all  the  con- 
ditions of  said  obligations,  as  so  continued 
and  in  force,  by  it  required  to  be  perform- 
ed." Judgment  is  prayed  in  the  sum  of  15,- 
000,  with  Interest  from  and  after  May  18, 

The  Answer. 

The  answer  contains  no  general  denial. 
It  (1)  denies  that  defendant  issued  "a  con- 
tract of  Indemnity"  to  plaintiff.  It  Is  then 
averred:  (2)  That  on  October  19,  1903,  Healy, 
plaintiff's  employ^,  executed  and  delivered  to 
defendant  an  application  whereby  he  applied 
to  defendant  to  sign,  as  surety,  a  "fidelity 
bond,"  In  which  he  was  to  be  designated  as 
principal,  to  be  given  to  the  plaintiff  to  pro- 
tect the  latter  to  tbe  amount  of  $5,000;  (3) 
that  on  or  about  October  23,  1903,  plaintiff 
executed  and  delivered  to  the  defendant  its 
"statement"  relative  to  the  bond  proposed  to 
be  given  by  defendant  on  behalf  of  Healy; 
(4)  that  pursuant  to  the  terms  and  conditions 
of  said  application,  and  the  statement  signed 
by  plaintiff,  and  "relying  upon  the  state- 
ments, warranties,  and  answers  therein  con- 
tained, defendant  executed  Its  fidelity  bond, 
dated  the  31st  day  of  October,  1903,"  In 
which  Healy  was  designated  as  principal 
and  as  the  employ^,  plaintiff  as  the  employer, 
and  the  defendant  as  surety,  "which  is  the 
aanie  bond  here  sued  on" ;  ({^  that  the  bond 
executed  by  tbe  defendant  contained,  "among 
other  conditl'-ns,"  the  following:  "All  the 
representations  made  by  the  employer,  his  or 
Its  officers,  to  the  surety,  are  warranted  by 
the  employer  to  be  true;"  (6)  that  the  "state- 
ment" provided  that  the  answers  given  by 
plaintiff  were  to  be  taken  as  "conditions 
precedent  and  as  the  basis  of  the  bond  ap- 
plied for,  or  any  renewal  or  continuation  of 
tbe  same." 

It  is  then  alleged:  (7)  That  In  this  state- 
ment plaintiff  made  answer  to  certain  ques- 
tions stating,  among  other  things,  that  mon- 
eys coming  into  Healy's  hands  would  be  turn- 
ed over  to  the  treasurer  "after  each  meet- 
ing," and  would  be  required  to  be  deposited 
in  a  certain  bank,  and  would  be  withdrawn 
tberefrom  only  on  the  official  signatures  of 
certain  officers  of  plaintiff  association ;  that 
Healy  would  not  be  authorized  to  pay  out  of 
tbe  cash  In  his  custody  any  moneys  to  plain- 
tiff's account ;  that  he  would  account  to  "the 
executive  committee"  for  his  handling  of 
fonds  and  securities,  and  make  settlement 
every  quarter ;  and  that  bis  books  would  be 
audited  and  verified  with  funds  on  hand  and 
in  bank  every  quarter  by  the  "board  of  trus- 
tees." And  defendant  then  avers  "that  said 
answers  were  conditions  precedent  and  prom- 
issory warranties,"  and  that  plaintiff  failed 
^o  compiy  with  the  said  conditlmis,  and  did 


not  require  Healy  to  turn  over  the  funds  to 
the  treasurer  after  each  meeting  or  deposit 
the  same  m  the  bank  specified  in  plaintiff's 
name;  "denies"  that  the  money  was  only 
drawn  out  on  the  signatures  of  tbe  said  of- 
ficers Af  plaintiff,  averring  that  Healy  was 
permitted  to  draw  it  out  In  whatever  man- 
ner he  chose  and  to  pay  amounts  on  account 
of  the  association  out  of  tbe  cash,  that  he 
was  not  required  to  make  settlements  every 
quarter,  and  that  his  books  and  accounts 
were  not  audited  and  verified  with  funds  on 
hand  and  in  bank  every  quarter  by  the  board 
of  trustees,  or  at  any  other  time.  And  it  is 
averred  that  "tbe  false  statements  made  by 
plaintiff  as  aforesaid  were  made  by  it  for  the 
purpose  of  inducing  the  defendant  to  issue  to 
it  tbe  bond  sued  on,  and  did  induce  the  issu- 
ance thffl%of,  and  but  for  such  false  state- 
ments, answers,  conditions  and  warranties, 
defendant  would  not  have  Issued  said  bond." 

The  answer  further  alleges:  (8)  That  the 
bcftid  sued  upon  contained,  among  other  "con- 
ditions," the  following:  "That  the  employer 
shall  observe  or  cause  to  be  observed  all  due 
and  customary  supervision  over  said  employ^ 
for  the  prevention  of  default;  that  there 
shall  be  a  careful  inspection  of  the  accounts 
and  books  of  said  employ^  at  least  once  in 
every  12  months  from  the  date  of  this  bond." 
And  defendant  "denies  that  any  supervi- 
sion whatever  was  exercised  by  the  employ- 
er over  the  employd  for  the  prevention  of 
default,  or  that  there  was  an  inspection  of 
the  accounts  or  books  of  said  employs  at 
least  every  12  months  from  the  date  of  said 
bond,  or  at  any  other  time." 

It  is  further  alleged:  (9)  That  the  bond 
contained  the  further  "condition,"  via.:  "This 
bond  shall  not  lapse  at  the  above  time  if  it 
shall  be  continued  in  force  by  a  renewal  re- 
ceipt or  receipts  executed  by  the  surety, 
but  shall  contlnne  in  force  for  the  term  or 
terms  of  such  renewal;"  that  on  September 
4, 1904,  plaintiff  executed  ana  delivered  to  de- 
fendant a  certificate  stating  the  books  and 
accounts  of  Healy  had  been  examined  by 
plaintiff  and  found  correct  in  every  respect, 
and  that  all  moneys  handled  by  him  had 
been  accounted  for ;  that  on  August  25,  1905, 
plaintiff  executed  and  delivered  to  defendant 
a  certificate  stating  tfiat  slnoe  the  issuance 
of  the  bond  Healy  had  faithfully,  honestly, 
and  punctually  accounted  for  all  money  and 
property  in  his  control  or  custody,  and  had 
always  had  prot>er  funds  and  securities  on 
hand ;  and  that  on  or  about  August  1,  1908, 
August  7,  1907,  August  18,  1908,  and  Septem- 
ber 9,  1909,  plaintiff  "executed  and  delivered 
certificates  and  statements  covering  the  years 
respectively,"  similar  to  the  certificate  of  Au- 
gust 25,  1905,  and  also  stating  that  Healy 
was  "not  in  default"  And  it  is  averred  that 
these  certificates  and  statements  were  false; 
that  Healy  was  in  default  at  tbe  time  of  the 
execution  of  each  thereof;  that,  relying  up- 
on  said  certificates,  statements,  and  warran- 
ties,  defendant  each  year  executed  its  certlfl- 
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cate,  renewing  said  bond  up  to  and  Including 
September  9,  1909;  that  such  false  state- 
ments were  made  by  plaintiff  for  the  purpose 
of  Inducing,  and  did  Induce,  defendant  to  is- 
sue its  renewal  certiflcates  for  the  bond 
sued  upon,  which  but  for  "such  false  state- 
ments and  warranties"  would  not  have  been 
Issued;  and  that  by  reason  thereof  plaintiff 
"is  estopped  to  demand  indenmlty  in  this 
case." 

As  a  further  defense  the  answer  pleads: 
(10)  That  the  bond  contains  the  following 
"condltlcm,"  viz.:  "It  Is  essential  to  the  va- 
lidity of  this  bond  that  it  be  signed  by  the 
employ^."  And  it  is  averred  that  when  the 
l>ond  was  signed  by  defendant  as  surety  it 
was  the  understanding  that  it  was  to  be  signed 
by  Healy  as  employ^  and  principal  before 
being  delivered  to  plaintiff;  that  It  was  de- 
livered to  plaintiff  without  the  signature  of 
Healy,  and  "without  the  knowledge  or  ap- 
proval of  the  defendant  that  It  was  being 
delivered  without  said  signature;"  that  the 
bond  was  not  thereafter  signed  by  Healy; 
and  that  defendant  had  no  knowledge  of  the 
fact  that  it  bad  not  been  so  signed  until  it 
was  filed  as  an  exhibit  to  the  petition  herrin. 

And  the  answer  made  tender  to  plaintUt 
of  the  sum  of  $17S,  the  amount  alleged  to 
have  been  paid  by  it  to  defendant  for  the 
execution  of  the  bond  and  renewals  thereof, 
averring  paymoit  thereof  into  court  for 
plaintiff. 

The  Reply. 

The  reply  admits  that  defendant  executed 
Its  "fidelity  bond"  dated  October  31,  1903, 
in  which  Healy  was  designated  as  principal 
and  employ^,  the  plaintiff  as  employer,  and 
defendant  as  surety,  "which  is  the  same 
bond  herein  sued  on";  that  the  bond  pro- 
vided that  it  should  not  lapse  if  continued 
In  force  by  a  renewal  receipt  or  renewal 
receipts  executed  by  defendant,  and  that  de- 
fendant each  year  executed  its  "certificate" 
renewing  the  bond  up  to  and  including  Sep- 
tember 9,  1009;  that  Healy  "did  not  faith- 
fully, honestly  and  punctually  account  for 
all  money  and  property  in  his  possession, 
and  did  not  always  have  funds  and  securities 
on  liand."  The  reply  then  "denies  each  and 
every  other  allegaticm  In  said  first  defense 
contained." 

Replying  to  the  "second  defense,"  plaintiff 
stated  that  the  b<md  sued  on  contains  the  fol- 
lowing conditions,  to  wit:  "It  is  essential 
to  the  validity  of  this  bond  that  it  be  signed 
by  the  employ^,  and  tliat  the  actual  payment 
to  tba  surety  of  the  premium,  or  of  any  re- 
newal premium,  shall  be  a  condition  preced- 
ent to  any  recovery  on  this  bond  for  any 
default  during  the  term  of  this  bond,  or  of 
any  renewal  of  the  same  as  the  case  may 
be;"  that  the  bond  was  delivered  to  plaintiff 
without  Healy's  signature,  and  was  not  there- 
after signed  by  Healy;  and  that  plaintiff 
has  paid  to  defendant  $175,  being  the  aggre- 
gate of  seven  several  premiums  for  the  is- 


suance of  the  bond  and  its  six  respective 
"annual  continuations."  Plaintiff  then  "de- 
nies each  and  every  other  allegatioo  in  the 
said  second  defense  contained." 

Further  replying  to  the  "second  defense," 
plaintiff  avers  that  after  defendant  had  de- 
livered to  it  the  bond,  "well  knowing  said 
instnunent  to  be  unsigned,"  and  after  the 
expiration  of  the  original  term  of  the  bond, 
but  prior  to  notification  of  loss  thereun- 
der, defendant  accepted  from  plaintiff,  in 
each  of  the  years  from  1904  to  1009.  inclusive, 
payment  of  the  six  separate  renewal  pre- 
miums of  $26' each. 

The  Evidence. 

Plaintifl  Introduced  in  evidence  the  Iwnd 
sued  upon.  The  pertinent  provisions  thereof, 
together  with  defendant's  objection  to  Its 
introduction,  will  be  noticed  in  the  course 
of  the  opinion.  Four  of  the  renewal  certif- 
icates were  put  in  evidence,  though  the  an- 
swer admits  the  execution  of  all  six  thereof 
By  stipulation  the  "amended  charter,  consti- 
tution, and  _  by-laws"  of  plaintiff  were  ad- 
mitted in  evidence.  Defendant  admitted  hi 
<^>en  court  due  notice  to  it  of  Healy's  defal- 
cation, and  of  plaintiff's  claim  upon  the  bond. 
Plaintiff  then  called  a  witness,  an  expert  ac- 
countant, by  whom  it  made  proof  of  the 
amount  of  the  shortage,  to  wit,  $1I{,03S.1& 
Upon  the  cross-examination  of  this  witn«>3S 
the  court  sustained  an  objection  of  plaintiff's 
counsel  to  an  extended  Inquiry  into  the  meth- 
od whereby  the  witness,  as  an  accountant,  ar- 
rived at  the  amount  of  the  shortage;  this 
upon  the  theory  that  defendant  by  its  answer 
had  admitted  the  amount  thereof.  Plain- 
tiff thereupon  rested. 

To  sustain  the  Issues  on  its  part  defendant 
Introduced  the  "application"  and  the  "state- 
ment" referred  to  in  the  answer.  The  "state- 
ment" shows  the  answers  to  have  been  made 
by  plaintiff  as  alleged  in  defendant's  answer 
herein,  with  the  exception  that  in  answer  to 
the  question  whether  Healy  would  "be  re- 
quired to  deposit  money  in  a  q>eclal  tiank 
account"  plaintiff  answered  "No."  This  an- 
swer was  doubtless  given  for  the  reason  that 
It  was  contemplated  that  uMneys  would  be 
turned  over  to  the  treasurer  (as  stated  In 
another  answer),  who  would  deposit  them 
In  bank.  Defendant  then  introduced  the  va- 
rious certificates  or  statements  executed  by 
plaintiff  in  connection  with  the  reflective 
renewals  of  the  bond  as  alleged  in  the  answer. 
Defendant  further  adduced  the  testimony  of 
certain  wltnespes  tending  to  show  that  audits 
of  Healy's  books  and  accounts  were  not  reg- 
ularly made,  and  that  he  waa  not  required  to 
regularly  report  to  the  Executive  GommitteeL 
It  is  unnecessary  to  state  at  loigth  this  tes- 
timony. On  cross-examination  the  witness 
identified  reports  of  auditing  committees, 
which  they  had  signed  as  members  of  sncii 
committee.  Neither  need  we  recite  the  tes- 
timony of  Healy,  then  an  inmate  of  the  state 
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penitentiary,  wbo  testified  as  defendant's  wlt> 
ness. 

In  rebuttal  plaintiff,  among  other  things, 
Introdaced  In  evidence  certain  reports  of  au- 
diting committees. 

The  Instructions. 

The  first  two  instructions  given  at  plain- 
tiff's request  are  as  follows: 

"I.  Tbe  following  facta  are  admitted  by  the 
pleadings  in  this  case  to  be  tnie:  That  the 
American  Bonding  Company  of  Baltimore  was 
at  the  time  of  the  occurrences  complained  of  a 
corporation  duly  organized  under  the  laws  of 
the  state  of  Maryland,  engaged  in  the  business 
of  executing;  fidelity  and  insurance  contracts 
and  indemnity  contracts  for  pnrposes  of  profit 
to  itself,  and  was  licensed  to  conduct  such  busi- 
ness in  the  state  of  Missouri ;  that  one  John 
M.  Healy  was  on  September  1,  1903,  the  duly 
elected  secretnrr  of  the  plaintiff,  and  continued 
to  be  such  until  the  month  of  January,  1810, 
and  as  such  was  at  all  the  times  last  mentioned 
in  charge  of  certain  books,  accounts,  and  mon- 
eys belonging  to  plaintiff;  that  on  October  31, 
1903,  the  defendant  issued  to  the  plaintiff  the 
certain  fidelity  bond  read  in  evidence  for  a  con- 
sideration then  paid  to  it  by  plaintiff;  that  said 
fidelity  bond  was  thereafter  continued  in  force 
by  the  annual  continuation  certificates  read  in 
evidence  to  September  1,  1910;  that  between 
said  September  1,  :1903,  and  January  18,  1910, 
said  Healy,  as  secretary  of  the  plaintiff  associa- 
tion, was  short  in  his  accounts  in  the  sum  of 
^13,038.16  by  reason  of  the  personal  dishonesty 
of  said  John  M.  Healy,  amounting  to  larceny 
and  embezzlement;  that  said  amount  of  money 
has  been  lost  to  plaintiff,  and  that  said  Healy 
has  failed  and  refused  to  make  the  same  good 
to  the  plaintiff;  that  due  notice  of  said  loss 
and  proof  of  said  claim  as  required  in  said 
fidelity  bond  was  made  to  the  defendant;  yon 
are  therefore  instructed  that  your  verdict  will 
bo  for  the  plaintiff  unless  you  find  in  favor  of 
the  defendant  on  one  or  more  of  its  defmaes 
submitted  for  your  consideration. 

"II.  The  tact  that  the  original  fidelity  bond, 
dated  October  31,  1003.  executed  and  delivered 
by  the  defendant,  the  American  Bonding  Com- 
pany, to  plaintiff,  was  not  signed  by  J<^n  M. 
Henlv,  constitutes  no  defense  to  plaintiff's  action 
in  this  case,  and  that  defense  is  therefore  with- 
drawn from  your  conrideration." 

For  plaintiff  the  court  also  instructed  the 
Jury  that  the  burden  was  on  defendant  to 
prove  by  the  preponderance  or  greater  weight 
of  the  evidence  the  facts  constituting  any  of 
its  defenses,  explaining  the  meaning  of  the 
term  "preponderance  or  greater  weight  of 
the  evidence." 

The  instructions  given  at  defendant's  re- 
quest need  not  be  here  set  out.  In  so  far 
as  they  need  be  noticed,  they  wUl  be  referred 
to  later  herein.  Two  Instructions  offered 
by  defendant  were  refused.  The  refusal  of 
these  is  complained  of,  but  the  point  will  be 
disposed  of  in  considering  the  propriety  of 
giving  plalntlCTs  instructions. 

A.  &  J.  F.  Lee  and  Jamea  A.  Waechter,  all 
of  St.  Louis,  for  appellant  Holland,  Rut- 
ledge  &  Lashly,  of  St  Louis,  for  respondent 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  The  objection  made  to  the  Intro- 
duction of  the  bond  below,  viz.  that  it  had 
not  been  signed  by  Healy,  we  regard  as  with- 


out merit  Tnie  It  is  that  tbe  bond  provided 
that  it  was  essential  to  the  validity  thereof 
that  It  be  signed  by  the  employ^.  Defend' 
ant  was  entitled  to  have  It  so  signed,  but 
this  was  a  right  which  defendant  could  waive 
it  It  saw  fit.  The  rule  stated  In  St  Louis 
Ass-n  V.  Obert  169  Mo.  507,  69  S.  W.  1044, 
on  which  appellant  relies,  has  here  no  appli- 
cation. 

[2]  Defendant  Is  a  corporation  engaged  In 
the  business  of  acting  as  surety  for  hire. 
In  respect  to  Its  obligation  to  indemnify 
plaintiff,  defendant  is  virtually  in  the  posi- 
tion of  an  Insurer.  See  Krey  Packing  Co.  v. 
U.  a  F.  ft  G.  Ca,  189  Ma  App.  locdt  699,  and 
cases  dted,  ITS  S.  W.  822;  Tebbets  v.  Mer- 
cantile Guaranteei  Co.,  73  Fed.  95,  19  C.  O. 
A.  281.  Having  Issued  and  delivered  this 
bond  without  requiring  the  signature  of  Hea- 
ly, and  having  accepted  from  year  to  year  the 
various  premiums  paid  by  plaintiff  therefor, 
treating  the  Instrument  as  one  properly  ex- 
ecuted until  a  loss  occurred,  defendant  will 
not  now  be  permitted  to  repudiate  Its  obliga- 
tion on  the  ground  that  Healy's  signature  Is 
lacking.  Rule  ▼.  Anderson,  160  Ma  App. 
347,  142  S.  W.  858. 

[3]  In  view  of  the  pleadings  and  evidence, 
as  shown  above,  we  regard  it  as  entirely 
clear  that  the  trial  court  properly  refused  to 
take  the  case  from  the  Jury,  and  that  the 
court  properly  Instructed  that  by  the  plead- 
ings the  facts  mentioned  in  plalnttfTs  first  in- 
structlon  stood  admitted,  and  that  the  burden 
was  upon  defendant  to  establish  the  special 
defenses  set  up  in  its  answer.  It  is  unneces- 
sary to  here  refer  to  the  allegations  of  the 
petition,  and  the  contents  of  the  answer 
seriatim  which  are  fully  shown  above.  The 
specific  admissions  of  the  answer,  coupled 
with  the  failure  to  deny,  by  general  denial 
or  otherwise,  the  averments  of  the  petition 
stating  a  cause  of  action  on  the  bond,  left 
nothing  to  be  submitted  to  the  Jury  accept 
the  special  defenses  asserted. 

[4]  By  the  form  of  its  answer  defendant 
appears  to  have  assumed  the  burden  of  prov- 
ing the  allegations  of  its  answer  to  the  effect 
that  plaintiff  had  failed  to  act  in  accordance 
with  the  answers  given  in  Its  "statement" 
made  when  the  bond  was  applied  for.    But 
defendant  urges  that  these  answers  were 
"conditions  precedent"   to  liability   on  the 
.  bond,  that  It   consequently  devolved  upon 
'  plaintiff  to  affirmatively  establish  compliance 
therewith,  and  that  plaintiff  failed  to  sho^V 
,  that   proper    examinations    and    audits    of 
[  Healy's  books  were  made,  and  report  thereof 
duly  made   to  the  executive  committee  of 
I  plaintiff  association,  in  accordance  with  the 
answers  contained  in  the  said  "statement"  of 
plaintiff.    But  we  think  that  these  answers 
were  not  conditions  precedent,  and  that  call- 
ing them  such  in  the  statement  could  not 
have  the  effect  of  making  them  conditions 
precedent.    See  Title  Guaranty  ft  Surety  Co. 
V.  Nichols,  224  V.  S.  346,  32  Sup.  Ct  476,  66 
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J).  Ed.  795;  Freranan  t.  Travellers'  Ass'n  Co., 
144  Mass.  S76,  12  N.  E.  372;  Krey  Packing 
Co.  v.  U.  S.  F.  &  G.  Co.,  supra.  They  did  not 
purport  to  be  statements  of  existing  facts, 
the  falsity  of  which  would  operate  to  prevent 
the  contract  from  becoming  effective,  but 
were  essentially  covenants  or  promissory 
warranties  respecting  plaintiff's  future  con- 
duct, the  breach  of  which  might  operate  to 
defeat  the  contract  after  it  had  come  Into 
effect  In  regard  to  this  we  cannot  do  better 
than  to  quote  from  the  learned  opinion  of 
Mr.  Justice  T^urton  in  Title  Guaranty  &  Sure- 
ty Co.  V.  Nichols,  supra,  as  follows: 

"The  question  wfts  whether  this  requirement 
was  a  conditim  precedent  to  liability  which  the 
bonk  was  required  to  aver  and  prove  or  whether 
it  was  a  defense  to  be  made  out  by  the  defend- 
ant. But  a  construction  which  makes  the  bond 
inoperative  until  the  employer  shows  that  it 
had  made  such  examinations  is  not  a  fair  and 
reasonable  interpretation.  The  distinction  be- 
tween conditions  precedent  and  subsequent  is 
plain  enough.  The  conditicm  here  involved,  it 
properly  a  otmdlticm  at  all,  is  of  the  latter  class. 

"The  ccnning  into  effect  of  a  contract  may  be 
made  to  depend  upon  the  happening  or  perform- 
ance of  a  condition.  But  a  condition  subsequent 
presupposes  a  contract  in  effect  which  may  be 
defeat^  by  the  happening  or  performance  of  a 
condition.  Where,  therefore,  an  action  is  upon 
a  contract  subject  to  a  condition  precedent,  the 
performance  of  that  condition  must  be  averred 
and  proved ;  but  if  the  contract  sued  upon  is 
subject  to  a  condition  subsequent,  there  is  no 
occasion  for  any  averment  in  respect  to  the  con- 
dition. It  is  a  matter  of  defense,  which  must 
come  from  the  other  side.  1  Chitty,  PI.  pp. 
246,  255. 

■•The  plaintiff  was  plainly  entitled  to  recover 
upon  proving  the  bond,  an  embezzlement,  and 
a  brearfi  by  a  refustd  to  indemnify.  It  was 
not  obliged  to  aver  that  it  had  made  the  ex- 
aminations which  it  agreed  should  be  made. 
If  it  had  failed  in  that  duty,  it  was  for  the  sure- 
ty company  to  so  plead  and  prove-  Such,  in- 
deed, was  the  course  of  the  pleading  in  this  case, 
and  a  breach  of  the  agreement  to  make  such 
examinations  was  set  up ,  as  a  defense.  There 
was  no  error  in  the  ruling  of  the  court  that  the 
onus  was  upon  the  surety  company  to  prove  a 
breach  of  tlie  obligation  to  make  examinations" 
— citing  cases. 

In  this  connection  It  may  be  noted  that  the 
only  requirement  of  the  bond  that  Is  made  a 
condition  precedent  to  a  recovery  thereon  is 
"the  actual  payment  to  the  surety  of  the 
premium,  or  of  any  renewal  premium." 

[6, 8]  And  It  is  quite  dear  that  the  evi- 


dence by  no  means  oondostvely  showed  a 
breach  of  the  obligation  resting  upon  plain- 
tiff with  respect  to  the  exanodnation  and 
auditing  of  Healy's  books  and  accounts,  as 
conteqded.  True,  there  Is  some  evidence 
tending  to  make  It  appear  that  plalntUT  fail- 
ed In  Its  duty  in  this  respect;  but,  as  said 
above,  witnesses  who  testified  In  favor  of  de- 
fendant on  this  Issue,  denying  that  audita 
and  reports  were  made,  were  confronted  by 
reports  of  auditing  committees  signed  by  the 
witnesses  themselves  as  members  of  such 
committees.  On  this  issue  the  evidence  did 
nothing  more  than  raise  a  question  of  fact 
for  the  Jury,  which  is  now  concluded  by  the 
verdict.  See  Gannon  t.  Laclede  Gaslight  Co., 
145  Mo.  502,  46  S.  W.  968,  47  S.  W.  907,  43 
L.  R.  A.  505. 

[7]  Appellant  lays  some  stress  uimn  tbs 
so-called  renewal  certificates,  executed  by 
plaintiff,  in  connection  with  the  annual  le- 
newals  or  continuations  of  the  bond.  But 
the  fact  that  these  certificates  stated  that 
Healy  had  faithfully,  honestly,  and  panctoal- 
ly  accounted  for  aU  money  and  property  In 
his  custody,  etc.,  and  was  not  then  In  default, 
does  not,  standing  alone,  preclude  a  recovery 
by  plaintiff  on  the  bond.  The  statements 
meant  nothing  more  than  fliat  there  had 
been  no  discovery  of  any  defalcation  during 
the  preceding  year.  And  If  plalntifr  In  good 
faith  knew  of  no  defalcation,  and  had  no  rea- 
son to  believe  that  one  existed,  and  In  such 
belief  made  the  certificates,  a  recovery  could 
not  be  denied  merely  on  the  ground  that  sndi 
certificates  had  been  executed.  To  so  hold 
would  mean  that  by  signing  and  furnishing 
these  certificates,  though  In  good  faith,  plain- 
tiff waived  all  liability  of  defendant  upon  the 
bond  as  for  an  undiscovered  default  of  plain- 
tiff's employe  during  the  preceding  year,  the 
very  thing  agaiast  which  plaintiff  sought  pro- 
tection by  taking  the  bond. 

Other  questions  incidentally  touched  upon 
in  the  briefs  do  not  warrant  discussion.  We 
perceive  no  reversible  error  In  the  record, 
and  the  judgment  should  accordingly  oe  af- 
firmed. 

It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  BECKER,  J.,  con- 
cur. 
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SAN  ANTONIO  &  A.  P.  BY.  CX).  v.  BLAIB. 

(No.  3047.) 

(Supreme  Court  of  Texas.    Aug.  18,  1917.) 

Dissenting  opinion. 

For  majority  opinion,  we  196  S.  W.  SS02. 

HAVnCINS,  J.  Houie  BiU  No.  89,  entitled 
"An  act  to  relieTe  the  crowded  condition  of  the 
dockets  of  the  Supreme  Court,"  etc  hereinafter 
called  Belief  Act,  was  passed  by  the  Thirtr-Pifth 
Legislature,  and  approved  March  IS,  1917,  effec- 
tive immediately.  Acts  1917,  e.  76,  p.  142. 
Shortly  afterward,  treating  said  statute  as  valid, 
and  without  then  writing  upon  the  subject,  our 
Supreme  Court,  acting  as  a  court,  this  writer 
dissenting,  undertook  to  put  it  into  operation, 
thereby,  in  effect,  upholding  its  constitutional- 
ity. San  Antonio  &  Aransas  Pass  By.  Co.  v. 
Blair  (opinion  by  our  Chief  Justice  Phillips, 
filed  June  27,  19171  196  S.  W.  502;  Bacon  v. 
Bussell,  57  Tex.  409;  Bailway  v.  Shannon.  100 
Tex.  389,  100  S.  W.  138,  10  L.  B.  A.  (N.  S.) 
681;  Henderson  v.  Boaton,  52  Tex.  29:  concur- 
ring opinion  in  Terrell  v.  MiddJeton,  191  S.  W. 
1140 :  People  ex  rel,  Morgan  v.  Hayue,  83  CaL 
111,  23  Pac.  1,  7  L.  B.  A.  348^7  Am.  St.  Bep. 
211 ;  Smith  v.  Odell,  1  Pin.  (Wis.)  449 ;  In  re 
I«tcher  (Mo.)  190  S.  W.  20.  Indeed,  the  first- 
mentioned  opinion,  after  referring  to  the  motion 
in  that  case  and  to  somewhat  similar  motions  in 
numerous  other  cases  in  this  court,  as  assailing 
the  constitutionality  of  said  act,  very  plainly 
declared: 

"The  act  was  set  in  motion  because  of  the 
court's  view  that  it  was  constitutional  and  val- 
id; the  various  grounds  urged  against  it  in  all 
these  motions  having  been  fully- considered.  Had 
we  not  determined  it  to  ^  a  valid  act,  we  would 
not  have  proceeded  under  it.  It  was  intended, 
tlierefore,  that  our  action  in  inaugurating  it 
should  servia  as  in  effect  a  judgment  in  respect 
to  its  validity,  and  should  be  so  understood." 

The  manner  and  form  in  which  said  attempt 
to  put  said  act  into  operation  was  made,  and  in 
which  various  proceedings  thereunder  have  been 
condacted  by  the  "designated  Justices  of  Courts 
of  Civil  Appeals"  with  the  sanction  and  approv- 
al of  the  Supreme  Court,  and  by  that  court  it- 
self, lilcewise  constitute  practical  constructions 
of  said  act,  most  of  which,  it  seems,  are  to  be 
adhered  to,  controlling  and  directing  its  opera- 
tion and  effect.  From  said  opinion  in  the  Blair 
Case  the  following  explanation  is  taken: 

"It  should  be  stated  that  Mr.  Justice  Hawkins 
did  not  agree  with  the  majority  of  the  court 
in  their  determination  of  the  validity  of  the  act. 
He  accordingly  dissented  from  the  court's  action 
in  proceeding  under  it,  announcing  that  he 
would  later  file  an  opinion  expressing  his  views. 
He  has  not  completed  his  opinion,  but  will  file 
it  when  finished.  Because  of  the  court's  pre- 
yioua  settlement  of  the  question,  he  concurs  in 
its  present  action  in  overruling  this  and  other 
like  motions,  referring,  however,  to  bis  opinion, 
to  be  filed,  tor  a  statement  of  his  position." 

The  term  of  our  court  having  ended,  I  come 
now,  in  the  spare  time  of  vacation  days,  to  a 
fnlfiUment  of  my  said  promise. 

The  cardinal  vices  of  said  Belief  Act  are  two- 
fold: 

First.  Its  utter  and  reckless  disregard  of  ele- 
mentary and  fundamental  ccmstitutional  limita- 
tions and  restrictions  relating  to:  (a)  The  sep- 
aration of  the  legislative  and  the  judicial  pow- 
ers of  government,  (b)  The  investiture,  dele- 
^ntion,  and  exercise  of  legidative  power,  (c) 
The  investiture,  delegation,  and  exercise  of  judi- 
cial power. 

Second.  In  depriving  litigants  of  cherished 
valuable  and  Constitution-given  rights  relating 
to:  (a)  The  authoritative  action  by  the  Supreme 
Court  itself,  in  contradistinction  to  the  action 
of  any  other  court,  tribunal,  or  aggregatioa  of 
106  S.W.-78 


individuals,  upon  cases  within  the  appellat* 
jurisdiction  of  the  Supreme  Court  (b)  The  de- 
cision of  such  causes  by  the  Supreme  Court,  as 
a  court,  in  contradistinction  to  action  by  two 
members  thereof  acting  merely  as  Justices,  (c) 
The  services  of  Chief  Justices  and  Associate 
Justices  of  Courts  of  Civil  Appeals. 

And  following  in  that  motley  train  comes  a 
whole  brood  of  lesser  evils.  Before  setting  out 
the  text  of  said  Belief  Act  I  call  special  atten- 
tion to  the  followijig  features  of  the  situation: 

(1)  Said  Belief  Act  transfers  from  the  law- 
making department,  consisting  of  the  House  of 
Bepresentatives,  the  Senate,  and  the  Governor, 
and  delegates  (a)  to  the  Supreme  Court,  as  a 
court,  and  (b)  to  a  majority  of  the  Justices  of 
that  court,  as  Justices,  and  (c)  contingently,  to 
an  uncertain  and  shifting  aggregation  of  Jus- 
tices of  Courts  of  Civil  Appeals  powers  which 
are  distinctly  and  purely  legislative,  and  which 
have  been  vested  by  the  Constitution  of  Texas 
in  the  law-making  department  alone,  to  wit,  the 
power  of  determining,  to  a  great  extent,  what 
cases  shall  and  what  cases  shall  not  be  reviewed 
by  the  Supreme  Court. 

(2)  It  transfers  from  the  Supreme  Court,  as 
a  court,  (a)  to  a  majority  of  the  Justices  of 
that  court,  acting  otherwise  than  as  a  conrt, 
and  (b)  contingently,  to  said  aggregation  of  Jus- 
tices of  Courts  of  Civil  Appeals,  powers  which 
are  distinctly  judicial,  and  which  have  been 
vested  by  the  Constitution  in  the  Supreme  Court 
alone,  to  wit,  the  power  to  pass  upon  appeals  to 
that  court. 

(3)  It  combines,  contemporaneously,  in  one 
set  of  persons,  and,  contingently,  in  another  set 
of  persons,  both  legislative  and  judicial  pow- 
ers, as  aforesaid,  in  contravention  of  the  express 
declaration  of  said  Constitution  that  each  such 
pou'cr  shall  be  confided  to  a  separate  body  of 
magistracy. 

(4)  It  contemplates  and  authorizes  that  some 
three  "designated  Justices  of  Courts  of  Civil 
Appeals,"  hereinafter  called  designated  JusticesL 
not  constituting  a  court,  or  even  an  organized 
tribunal  or  board,  and  not  acting  within  the  ju- 
risdiction of,  or  in  the  exercise  of  judicial  power 
conferred  by  the  Constitution  or  laws  upon,  the 
courts  of  which  they  are  members,  and  not  in 
the  exercise  of  powers  conferred  by  the  Consti- 
tution upon  them  as  Justices  of  those  courts, 
and  not  acting  under  the  solemnities  of  any  oath 
pertaining  to  their  duties  in  the  premises,  and 
not  acting  according  to  any  unvarying  statute 
or  fixed  rule,  but  acting  merely  as  a  nondescript 
aggregation  of  individuals,  and  as  they,  in  the 
particular  case,  and  at  the  time,  may  see  fit, 
(a)  shall  pass  upon  all  referred  applications  for 
writs  of  error  in  cases  which  will  aggregate  per- 
haps about  95  per  cent,  of  all  cases  appealed 
from  our  nine  Courts  of  Civil  Appeals,  determin- 
ing finally  therein  whether  the  particular  case 
shall  or  shall  not  be  admitted  into  the  Supreme 
Court  for  actual  review  upon  its  merits  and 
final  decision  by  that  court;  and  (b)  shall  pass 
also,  and  finally,  upon  the  merits  of  all  appeals 
in  which  they  refuse  writs  of  error,  amounting 
in  practice  to  about  80  per  cent,  of  all  referred 
cases,  all  such  actions  of  such  designated  Jus- 
tices, whether  dismissing  or  refusing  or  grant- 
ing the  writ  of  error,  to  be  without  any  ofBcial 
record  thereof,  and  without  any  provision  for 
enforcing  such  action  in  any  cause. 

(6)  It  deprives  litigants  in  the  Supreme  Court 
of  the  services  and  judgment  of  all  members  of 
that  court  (a)  in  passing  upon  applications  for 
writs  of  error  in  all  cases  referred  to  such  desig- 
nated Justices;  and  (b)  in  passing  finally  upon 
the  merits  of  all  causes  in  which  writs  of  error 
are  refused  by  such  designated  Justices,  such 
latter  class  of  cases  comprising  an  overwhelm' 
ing  majority,  of  all  causes  within  the  continu- 
ing appellate  jurisdiction  of  the  Supreme  Court. 
And,  even  though  no  application  in  any  case 
be  so  referred,  said  act  may,  and,  at  the  option 
of  any  two  members  of  the  Supreme  Court,  will. 
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iar  all  bat  tb'ree  classes  of  cases,  substitute,  in 
lieu  of  the  action  of  the  Supreme  Court,  as  a 
court,  upon  the  application,  the  final  action  of 
any  two  members  of  that  court,  acting  in  term 
time  or  in  vacation,  as  Justices  only,  and  not 
as  a  court. 

(6)  The  operation  of  the  act,  in  so  far  as  such 
designated  Justices  are  concerned,  is  wholly  c<hi- 
tingent  upon  the  exercise  by  (a)  the  Chief  Jus- 
tice, or  (b)  any  two  Justices,  of  the  Supreme 
Court,  of  the  option  therein  conferred  upon  that 
court  and  Justices  thereof. 

(7)  It  almost  constantly  disrupts  and  disturbs 
some  three  Courts  of  Civil  Appeals,  and,  in- 
direptly,  throws  additional  cases  upon  the  dock- 
ets of  all  other  Courts  of  Civil  Appeals. 

(8)  It  compels  some  three  Justices  of  as  many 
Courts  of  Civil  Appeals  to  leave  their  own 
courts,  to  which  they  were  elected,  and  generally 
even  their  own  Supremfe  Judicial  Districts,  and 
to  forego  the  exercise  of  the  high  judicial  pow- 
ers conferred  by  the  Constitution  upon  those 
courts,  and  the  discharge  of  duties  for  the  per~ 
formance  of  which  they  were  sworn,  and,  at 
the  state  capitol,  to  exercise  extraneous  pow- 
ers and  discharge  different  duties  imposed  upon 
them  by  the  L^i&lature  only,  in  cases  not  then 
within  the  jurisdiction  of  any  Court  of  Civil 
Appeals. 

(9)  It  deprives  litigants  is  those  bereaved 
courts,  indefinitely,  and  possibly  continuously 
for  an  entire  term  or  more,  of  the  services  and 
judgment  of  such  designated  Justicea,  respec- 
tively. 

(10)  The  duties  of  such  designated  Justices,  as 
prescribed  by  said  Relief  Act,  are  being  per- 
formed by  them  under  appointments  or  designa- 
tions not  made  as  tequired  by  the  express  provi- 
sions of  the  act. 

(11)  In  the  absence  of  any  provision  of  the 
Constitution,  or  of  said  act,  or  of  any  other  stat- 
ute, therefor,  a  majority  only  of  said  designated 
Justices  are  acting,  from  time  to  time,  and  are 
exercising,  finally,  all  of  the  powers  conferred 
upon  them  by  said  act,  in  numerous  causes  in 
which  some  thirtl  designated  Justice  happens  to 
be  disqualified  by  reason  of  the  fact  that  the  ap- 
peal is  from  a  decision  of  the  Court  of  Civil 
Appeals  of  which  be  is  a  member. 

(12)  In  the  absence  of  any  constitutional  or 
statutory  authority  therefor,  all  decisions  and 
actions  of  such  designated  Justices  are  being 
reported,  from  week  to  week,  to  the  Supreme 
Court,  in  the  form  of  mere  unsigned  memoranda, 
and  are  being  announced  by  that  court,  in  open 
court,  and  are  being  recorded  in  its  minutes,  as 
the  official  "Actions  of  the  Committee  of  Judges 
of  Courts  of  Civil  Appeals  on  Referred  Appli- 
cations." Aside  from  the  record,  it  is,  unfor- 
tunately, a  fact  that  such  actions  of  the  desig- 
nated Justices  are  being  announced  from  week 
to  week,  by  various  newspapers,  as  the  actions 
of  the  Supreme  Court. 

The  precedents  in  constitutional  and  statutory 
construction  thus  set  will,  I  doubt  not,  long 
prove  to  be  radically,  though  Insidiously,  perni- 
cious in  both  theory  and  practice;  and  the 
actual  operation  of  the  statute,  as  so  construed 
and  applied,  almost  certainly  will  entail  many 
grave  and  untoward  consequences,  extending 
through  coming  years.  Especially  is  that  to  be 
apprehended  in  cases  in  which  referred  applica- 
tions for  writs  of  error  have  been  or  shall  be 
refused,  by  only  two,  or  even  by  three,  designat- 
ed Justices ;  and  the  general  danger  is  aggravat- 
ed by  the  lack  of  statutory  provision  for  pre- 
ser\'ing,  or  even  for  making  an  official  record  or 
report  of  their  action  upon  or  in  relation  to 
such  referred  applications,  or  for  enforcing  the 
findings  or  actions  of  such  designated  Justices. 
Never  before,  in  the  history  of  tliis  state,  hav« 
there  arisen  in  court  such  important  issues  so 
radically  affecting  our  judicial  system.  The 
resulting  situation  is,  in  my  estimation,  one  of 
snrpassmg  gravity. 

Legislators  derive  all  tbeir  powers  from  the 


people,  through  the  Constitution.  How,  then, 
cim  they  disregard  it  without  deatroyiag  the 
very  foundation  of  their  authority?  Vattel,  p. 
31 ;  Kilbourn  v.  Thompson,  103  U.  S.  190,  26 
L.  Ed.  377. 

"The  difference  between  a  free  and  an  arbi- 
trary government  I  take  to  be:  That  in  the  for- 
mer limits  are  assigned  to  those  to  whom  the 
administration  is  committed ;  but  the  Utter 
depends  on  the  will  of  the  departments,  or  soma 
of  them.  Hence  the  utility  of  a  written  Consti- 
tution." Nelson,  J.,  in  Hamper  v.  Hawkins, 
1  Va.  Cas.  23. 

But  of  what  benefit  are  limitations  and  re- 
strictions in  a  written  Constitution,  if  they 
are  not  to  be  observed  and  enforced? 

"Written  Constitutions  are  the  product  of  de- 
liberate thought.  Words  are  hammered  and 
crystallized  into  strength,  and  if  ever  there  is 
power  in  words,  it  is  in  the  words  of  a  written 
Constitution.  Behind  the  words  is  the  power 
of  a  free  people  operating  through  the  medium 
of  a  constitutional  convention,  called  together 
for  the  purpose  of  framing  a  fimdamental  and 
inviolable  system  of  government.  Of  all  gov- 
ernmental instruments  St  is  the  most  solemo 
and  powerful.  Its  grants  are  unalterable,  its 
delegations  of  power  unchangeable,  and  its  com- 
mands supreme.  Until  the  people  themselves 
shall  change  or  annul  their  Constitution,  all 
must  obey  its  mandates.  •  •  •  The  IiCgisU- 
ture  cannot  for  any  purpose  cross  the  line 
which  separates  the  departments  and  secures 
the  independence  of  the  judiciary.  It  is  not  the 
length  of  the  step  inside  the  sphere  of  the  judi- 
ciary that  summons  the  courts  to  assert  thdr 
con8tituti<mal  right  and  demands  of  them  the 
performance  of  their  sworn  duty,  for  the  ali^t- 
est  encroachment  is  a  wrong  to  be  at  once  con- 
demned and  resisted.  As  Daniel  Webster  said, 
and  Mr.  Calhoun  subs^ntially  repeats,  the  'ta- 
croachment  must  b&  resisted  at  the  first 
steps.' "  State  ez  rel.  Hovey  t.  Noble.  US 
Ind.  350,  21  N.  B.  244,  4  L.  R.  A.  101.  10  Am. 
St.  Rep.  143. 

"The  creation  of  a  thousand  forests  is  in  one 
acorn,  and  Egypt,  Greece,  Rome,  Gaul,  Britain. 
America,  lie  folded  already  in  the  first  man. 
Epoch  after  epoch,  camp,  kingdom,  empire.  le- 
public,  democracy,  are  merely  the  application 
of  his  manifold  spirit  in  the  manifold  world." 
Emerson's  Essay  on  History. 

So  I  see  in  said  Relief  Act  the  vital  germ 
which  already  has  broken  down  constitution- 
al barriers  upon  legislative  authority,  and  has 
worked  a  clear  usurpation  of  supreme  judicial 
power,  and  materially  has  disturbed  the  con- 
stitutional operations  of  the  Supreme  Court  and 
of  Courts  of  Civil  Appeals,  and  which,  if  it  has 
not  already  done  so,  soon  may  convert  all  oar 
courts  into  mere  lejrfslative  dependencies,  in- 
stead of  a  co-ordinate  department  of  govern- 
ment, and.  in  due  progression,  trample  upon  o--t 
Bill  of  Rights  and  all  the  liberties  and  priv- 
ileges of  the  individual. 

"If  the  Legislature  may  infringe  this  Consti- 
tution, it  is  no  longer  fixed ;  it  is  not  this  y<«r 
what  It  was  the  last;  and  the  libelees  of  tif 
people  are  wholly  at  the  mercy  of  the  I.*gisl2- 
ture."  Roane,  J.,  in  Kamper  v.  Hawkins.  1 
Va.  Cas.  20. 

The  transcendent  issue  which  lies  wrapped  nr 
in  said  Relief  Act  is  this:  Shall  plain  provi- 
sions of  the  Constitution  of  Texas  be  ignored? 
The  vital  spirit  of  that  issme  sits,  seen  or  un- 
seen, at  the  hearthstone  of  every  citizen  M 
this  state.  The  supreme  mission  of  tlie  St:- 
preme  Court  of  Texas  has  been,  while  admini<- 
toring  justice  between  litigants,  ever  to  ui>- 
hold  the  fundamental  principles  upon  whiHi  «='r 
state  government  was  founded,  to  keep  risih.-* 
the  established  lines  of  demarcation  betBe^s 
the  powers  of  the  three  co-ordinate  dei'Srt- 
ments  and  to  stay  the  encroachments  of  any  oer 
upon  another,  to  maintain  the  essential  tri^ 
ments  of  enlightened  jurisprudence  as  wrinn 
in  our  state  Constitation;    to  preserve  to  v* 
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epinir  of  tUe  coutts  all  the  judicial  power  ex- 
pt  as  otberwise  emresdy  provided  by  the 
wstitution,  and  fearwedy  to  retain  and  just- 
to  ezerciae,  as  a  boart,  in  all  the  causes  and 
stters  properly  within  its  own  clear  and  con- 
luing  jarisdiction,  not  a  part  only,  bat  all  and 
ery  applicable  portion,  of  that  exclusive 
preme  judicial  power  which  has  been  vested 
it,  as  a  court;  and  all  this,  not  for  the 
ke  of  the  judiciary,  or  of  that  particular 
iirt,  but  because  it  is  a  function  and  duty  of 
at  court  to  do  so,  and  because  an  actual  sep- 
ation  at  the  three  great  powers  of  govem- 
ent  is  essential  to  real  liberty,  and  because  an 
dependent  judiciary  constitutes  the  true  cor- 
rstone  of  all  government  amone  freemen. 
B^or  years  I  have  earnestly  advocated  the 
loption  of  such  amendments  of  our  Consti- 
tioD,  and  such  valid  legislative  and  other 
easares,  as,  together,  would  enable  our  Su- 
eme  Court  to  get  and  stay  abreast  of  its 
ork ;  nevertheless,  upon  questions  as  to  the 
lUdity  of  said  Relief  Act,  that  intense  desire 
mine  must  yield  to  the  applicable  and  plain 
ovisions  of  the  Constitution,  and  upon  quesr 
}ns  involving  constructions  of  said  act  that 
sire  must  yield  to  the  phraseology  of  the  act 
self.  Coat  what  it  may,  I  will  not  sacrifice 
e  Constitution — our  social  compact — upon  the 
tar  of  but  seeming  temporary  expediency.  It 
as  for  use  in  just  such  emergencies  that  the 
institution  was  adopted.  I  regret  that  these 
institutional  questions  arise  under  a  statute 
hich  directly  affects  the  full  exercise  of  the 
idicial  power  of  the  court  of  which  I  am  a 
ember;  but  in  the  premises  I  am  no  more 
ee  to  withhold  a  candid  expression  of  my 
atured  judgment  than  if  those  questions  re- 
ted  solely  to  any  other  constitutional  court. 
"The  question  which  faces  us  is  not  one  of 
scretion,  but  of  imperative  duty.  The  duty  of 
aintaining  the  separation  of  the  departments 
I  the  government  and  the  integritv  and  exist- 
ice  of  the  courts  as  established  and  or^nized 
7  the  Constitution  is  one  of  the  most  impor- 
mt  that  the  judiciary  is  required  to  perform. 
:  is  the  duty  of  the  courts  to  uphold  the  Coii- 
itution  as  it  is  written,  and  to  yield  no  part 
'.  their  right  or  authority.  Judges  are  chosen 
»r  the  purpose  of  maintaining  the  limitations 
'  the  Constitution,  without  which  free  govem- 
,ent  cannot  exist.  As  said  by  the  Court  of 
ppeals  of  New  York:  'If  this  provision  were 
itended  solely  for  the  protection  of  the  court 
r  its  judges,  they  might  waive  it ;  but  we  do 
at  think  it  was  so  intenderl.  It  was,  in  our 
idirmcnt,  like  the  whole  judicial  system  of  the 
ate,  intended  for  the  benefit  of  the  people, 
nd  to  secure  to  litigants  a  forum  in  which  they 
iij;ht  have  their  controversies  adjudged.  The 
irisdiction  which  the  Constitution  preserves  in 
le  courts  named  is  inalienable,  and  carries 
•ith  it  the  corresponding  duty  on  the  part  of 
lese  courts  to  exercise  it,  when  called  upon  in 
roper  form  to  do  so.'  Alexander  v.  Bennett, 
9  N.  Y.  204."  State  ex  rel.  Hovey  v.  Noble, 
18  Ind.  350,  21  N.  K.  244,  4  L.  R.  A.  101,  10 
-m.  St.  Rep.  143,  by  Chief  Justice  ElUott. 
Consequently,  but  with  due  and  respectful  def- 
•ence  to  the  joint  committee  of  distinguished 
iwyers  who  stood  sponsor  to  the  Iiegislature 
•r  the  constitutionality  of  said  Relief  Act,  and 
>  the  legislative  department,  and  to  my  Asso- 
ates,  whose  determination  of  the  issues  herein 
iscussed  is  by  section  2  of  article  5  of  our  Con- 
;itiition  made  binding,  I  consider  it  my  nn- 
nestionable  duty  to  express  here,  in  permanent 
)nn,  and  once  for  all,  my  deep-rooted  and 
'ttled  convictions:  (a)  That,  for  various  rea- 1 
>n8,  said  statute  is  unconstitutional,  and  there- 
ire  void  ;  (b)  that,  even  though  it  be  held  to  be 
mstitutional  and  valid,  it  well  may  be  doubt- 
1  whether,  as  it  stands,  or  in  connection  with 
indred  previous  and  contemporary  legislation, 
:  is  intelligible  and  workable ;  and  (c)  that, 
ven  if  it  is  bbth  valid  and  workable,  the  practi- 
U  censtrucMoa  whiob  the  Supreme  Oooit  haa ' 


BO  placed  upon  it,  in  several  material'  particn' 
lars,  is  seriouidy  erroneous.  A  statement  and 
diacusBibn  of  at  least  some  of  the  grounds  sup- 
porting those  conclusions  will,  I  trust,  at  least 
make  plain  my  own  attitude  in  the  premisea, 
and  may  also  sei-ve,  in  future  years,  as  a  marker, 
along  the  new  and  rugged  way,  for  a  wholesome 
return  to  tiie  beaten  paths  and  established  prin- 
ciples so  plainly  blazed  out  and  defined  by  our 
organic  law,  and  heretofore  generally  recognized 
and  followed  by  the  Legislature  and  by  all  the 
courts  of  this  state. 

The  multiplicity,  complexity,  and  interdepend- 
-ency^  of  the  questions  and  legal  principles  which 
are  involved,  and  the  fact  that  one  who  writes  a 
dissenting  opinion  is  at  the  laboring  oar,  and, 
unlike  the  majority  of  the  court,  is  not  in  a 
position  to  rest  his  judgment  upon  a  mere  ex 
cathedra  statement  of  his  views,  account  for, 
and  possibly  in  some  degree  excuse,  the  length 
to  which  this  opinion  may  run,  and  also  some 
repetition.  The  situation,  as  I  view  it.  certain- 
ly calls  for  something  more  than  mere  quota- 
tion of  the  Constitution. 

Said  Relief  Act  is  as  follows: 
"An  act  to  relieve  the  crowded  condition  of  the 
dockets  of  the  Supreme  Court  by  further  reg- 
ulating the  mode  in  which  and  the  conditions 
on  which  judgments  of  the  Courts  of  Civil 
Appeals  may  be  brought  before  the  Supreme 
Court  for  revision,  granting  additional  pow- 
ers to  the  Chief  Justice  and  Associate  Jus- 
tices of  the  Supreme  Court  and  of  the  Courts 
of  Civil  Appeals,  as  Incidental  to  the  offices 
held  by  tliem,  providing  for  compensation  of 
certain  Justices  of  the  Courts  of  Civil  Ap- 
peals while  acting  as  herein  provided,  and 
declaring  an  emergency. 

"Be  it  enacted  by  the  Legislature  of  the  state 
of  Texas: 

"Section  1.  It  is  made  a  condition  of  obtain- 
ing a  review  upon  writ  of  error,  by  the  Su- 
preme Court,  of  any  final  judgment  of  any  Court 
of  Civil  Appeals,  that  good  cause  therefor  first 
be  shown  in  an  application  for  such  writ,  aa 
heretofore  required,  the  sufficiency  of  such  cause 
to  be  determined  as  herein  provided. 

"Sec.  2.  Provided  the  Chief  Justice  of  the  Su- 
preme Court  or  any  two  of  the  Justices  there- 
of are  empowered,  as  soon  as  this  act  shall  be- 
come a  law,  by  a  writing  to  be  recorded  in  the 
minutes  of  the  Supreme  Court,  to  designate 
three  of  the  Justices  of  the  Courts  of  Civil  Ai>- 
peals  to  act  aa  hereinafter  provided.  The  pow- 
ers given  to  the  Chief  Justice,  or  Associate  Jus- 
tices, of  the  Supreme  Court,  may  be  exercised 
from  time  to  time  as  long  as  reason  therefor 
may  exist,  and  the  personnel  of  the  designated 
Justices  of  the  Courts  of  Civil  Appeals  may  be 
changed  as  often  as  may  be  found  advisable,  by 
relieving  one,  or  more,  and  designating  another, 
or  others,  in  order  to  interfere  as  little  as  possi- 
He  with  the  work  of  the  Courts  of  Civil  Ap- 
peals, such  action  to  be  in  writing  and  recorded, 
as  before ;  and  not  more  than  one  Justice  shall 
be  designated  to  serve  at  any  one  time  from  any 
one  of  these  courts. 

"Setf.3.  It  shall  be  the  duty  of  the  Justices 
of  the  Courts  of  Civil  Appeals  so ,  designated, 
upon  receiving  notice  thereof,  to  assemble  to- 
gether at  the  capitol  of  the  state  and  to  take  up, 
consider  and  act  upon  such  applications  for 
writs  of  error,  whether  then  pending  or  after- 
wards filed  as  may  be  referred  to  them  by  [the] 
Supreme  Court  or  any  two  Justices  thereof,  by 
granting,  refusing  or  dismissing  the  same  in  ac- 
cordance with  the  practice  of  the  Supreme  Court 
heretofore  prevailing;  and  such  designated  Jus- 
tices may  make  such  orders  and  give  such  di- 
rections, incidental  to  the  consideration  and  dis- 
position of  applications,  as  are  sanctioned  by 
such  practice. 

"Sec.  4.  The  granting  of  an  application  shall 
admit  the  cause  into  the  Supreme  Court  to  be 
jlroceeded  with  by  that  court  as  heretofore  pro- 
vided by  law.     The  refusal  or  dismissal  of  an 
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applicotion  Bhall  have  the  effect  of  denying  tlie 
Bdmission  of  the  cause  into  the  Supreme  Ctrart, 
except  that  motions  for  rehearing  may  be  made 
to  such  designated  Justices  in  the  same  way  as 
such  motions  to  the  Supreme  Court  have  been 
heretofore  allowed:  Provided,  that  the  refusal 
or  dismissal  of  any  application  shall  not  be  re- 
garded as  a  precedent  or  authority  in  any  other 
cause ;  and,  provided,  that  no  one  of  such  Jus- 
tices shall  participate  in  acting  upon  an  applica- 
tion in  a  cause  decided  during  his  incumbency 
by  the  court  of  which  he  is  a  member. 

"Sec.  5.  The  Supreme  Court  shall  still  have 
power  to  act  upon  applications  for  writs  of  er- 
ror, when  deemed  expedient,  and  the  same  pow- 
er is  hereby  conferred  ujKin  the  Justices  of  that 
court,  action  by  any  two  of  whom  shall  be  suf- 
ficient. And  in  any  cause  in  which  the  Judges 
of  the  Courts  of  Civil  Appeals  shall  have  dis- 
agreed, or  which  the  Courts  of  Civil  Appeals 
ehnll  have  held  differently  upon  the  same  ques- 
tion of  law  from  the  holding  of  another  Court 
of  Civil  Appeals  or  of  the  Supreme  Court,  or 
shall  have  declared  void  a  statute  of  the  state. 
the  application  for  writ  of  error  shall  be  passed 
upon  by  the  Supreme  Court 

"See  6.  The  powers  herein  conferred  upon  the 
£7hief  Justice  and  Associate  Justices  of  the  Su- 
preme Court  and  of  the  Courts  of  Civil  Ap- 
peals are  declared  to  be  incidental  to  the  offices 
held  by  them  respectively. 

"Sec.  7.  Justices  of  the  Courts  of  Civil  Ap- 
peals shall  be  entitled  to  have  their  actual  and 
necessary  expenses  incurred  in  going  to,  re- 
maining at  and  retnming  from  the  capitol  in  the 
discharge  of  the  additional  duties  hereby  imposed 
upon  them,  paid  out  of  tiie  state  treasury  from 
warrants  drawn  by  the  comptroller,  based  upon 
itemized  accounts  of  such  expenses,  verified  by 
the  certificate  or  affidavit  of  the  claimant. 

"Sec.  8.  The  great  delays,  often  amounting  to 
a  denial  of  justice,  in  the  disposition  of  busi- 
ness in  the  Supreme  Court,  owing  to  the  accu- 
mulation of  more  work  than  can  be  done  by  the 
jndges  thereof,  create  an  imperative  public  ne- 
cessity and  an  emergency  for  the  suspension  of 
the  constitutional  rule  requiring  bills  to  be  read 
on  three  several  days  in  each  house,  and  for 
putting  this  act  in  force  from  and  after  its  pas- 
sage, and  it  is  accordingly  so  enacted." 

The  Constitution  of  Texas  provides: 

"The  powers  of  the  government  of  the  state  of 
Texas  shall  be  divided  into  three  distinct  de- 
partments, each  of  which  shall  be  confided  to  a 
separate  body  of  magistracy,  to  wit:  Those 
which  are  legislative  to  one.  those  which  are  ex- 
ecutive to  another,  and  those  which  are  judicial 
to  another ;  and  no  person,  or  collection  of  per- 
sons, being  of  one  of  theRe  departments,  shall 
exercise  any  power  properly  attached  to  either 
of  the  others,  except  in  the  instances  herein  ex- 
pressly permitted.      Section  1,  art.  2. 

"The  legislative  power  of  this  state  shall  be 
vested  in  a  Senate  and  a  House  of  Representa- 
tives, which  together  shall  be  styled  'The  Leg- 
islature of  the  State  of  Texas.'"  Section  1, 
art.  .3. 

"No  law  shall  be  passed  except  by  bill."  Sec- 
tion 30,  art  3. 

Following  up  the  above-mentioned  sharp  dis- 
tinction in  classification  of  governmental  pow- 
ers, article  5,  the  present  judiciary  article  of  our 
Constitution,  as  amended  in  1891,  in  making  a 
careful  distribution  of  judicial  power,  provides: 

"The  judicial  power  of  this  state  shall  be  vest- 
ed in  one  Supreme  Court,  in  Courts  of  Civil  Ap- 
peals, in  a  Court  of  Criminal  Appeals,  in  dis- 
trict courts,  in  county  courts,  in  commissioners' 
courts,  in  courts  of  justices  of  the  peace,  and 
in  such  other  courts  as  may  be  provided  by  law. 
•  •  •  The  Legislature  may  establish  such 
other  courts  as  it  may  deem  necessary,  and  pre- 
scribe the  jurisdiction  and  organization  thereof, 
and  may  conform  the  jurisdiction  of  the  district 
and  other  inferior  courts  thereta"  Section  1, 
ub  fi. 


"The  Supreme  Ooort  ahaU  consist  of  a  Cbiet 
Justice  and  two  Associate  Jnstices,  any  two  of 
whom  shall  constitute  a  quomm,  and  the  con- 
currence of  two  judges  shall  be  necessary  to  tlie 
decision  of  a  case."    Section  2,  art  5. 

"The  Supreme  Court  shall  have  appellate  ju- 
risdiction only,  except  as  herein  specified,  whidi 
shall  be  coextensive  with  the  limits  of  the  state. 
Its  appellate  jurisdiction  shall  extend  to  ques- 
tions of  law  arising  in  cases  of  which  the  Courts 
of  Civil  Appeals  have  appellate  jurisdiction  un- 
der such  restrictions  and  regulations  as  the  Leg- 
islature may  prescribe.  Until  otherwise  provid- 
ed by  law,  the  appellate  jurisdiction  of  the  Sn- 
preme  Court  shall  extend  to  questions  of  law 
arising  in  the  cases  in  the  Courts  of  Civil  Ai>- 
peals  m  which  the  judges  of  any  Court  of  Civil 
Appeals  may  disagree,  or  where  the  several 
Courts  of  Civil  Appeals  may  hold  differently  on 
the  same  question  of  law,  or  where  a  statute 
of  the  state  is  held  void.  The  Supreme  Court 
and  the  Justices  thereof  shall  have  power  to 
issue  writs  of  habeas  corpus  as  may  be  prescrib- 
ed by  law ;  and,  under  such  regulations  as  may 
be  prescribed  by  law,  the  said  courts  and  the 
Justices  thereof  may  issue  the  writs  of  manda- 
mus, procedendo,  certiorari,  and  such  oth?r 
writs  as  may  be  necessary  to  enforce  its  Juris- 
diction. The  Legislature  may  confer  original 
jurisdiction  on  the  Supreme  Court  to  issue  writs 
of  quo  warranto  and  mandamus  in  such  cases  as 
may  be  specified,  except  as  against  the  Govern- 
or of  the  state.  The  Supreme  Court  shall  also 
have  power,  upon  affidavit  or  otherwise  as  by  the 
court  may  be  determined,  to  ascertain  such  mat- 
ters of  fact  as  may  be  necessary  to  the  prop- 
er exercise  of  its  jurisdiction."    Section  3,  art  5. 

"The  Court  oil  Criminal  Appeals  shall  coni^^Ft 
of  three  judges,  any  two  of  whom  shall  consti- 
tute a  quorum ;  and  the  concurrence  of  two 
judges  shall  be  necessary  to  a  decision  of  said 
court."    Section  4,  art  a. 

"The  Court  of  Criminal  Appeals  sihal]  have 
appellate  jurisdiction  coextensive  with  the  lim- 
its of  the  state  in  all  criminal  cases  of  what- 
ever grade,  with  such  exceptions  and  under  such 
regulations  as  may  be  prescribed  b^  law.  The 
Court  of  Criminal  Appeals  and  the  judges  there- 
of shall  have  the  power  to  issue  the  writ  of 
habeas  corpus,  and,  under  such  regulations  as 
may  be  prescribed  by  law,  issue  such  writs  as 
may  be  necessary  to  enforce  its  own  jnrisdie- 
tion.  The  Court  of  Criminal  Appeals  ahall  bare 
power,  upon  affidavit  or  otherwise,  to  ascertain 
such  matters  of  fact  as  may  be  necessary  to  the 
exercise  of  its  jurisdiction."    Section  5,  art  Sw 

"The  Legislature  shall,  as  soon  as  practicable 
after  the  adoption  of  this  amendment,  divide  the 
state  into  not  less  than  two  nor  more  tbaa 
three  supreme  judicial  districts,  and  thereafter 
into  such  additional  districts  as  the  increase  of 
population  and  business  may  require,  and  shal 
establish  a  Court  of  Civil  Appeals  in  eadi  of 
said  districts,  which  shall  consist  of  a  Cbief  Jns- 
tice  and  two  Associate  Justices,  wlio  shall  have 
the  qualifications  as  herein  prescribed  for  Jus- 
tices of  the  Supreme  Conrt.  Said  Courts  of  C.r- 
U  Appeals  shall  have  appellate  jurisdiction  co- 
extensive with  the  limits  of  their  respective  dis- 
tricts, which  shall  extend  to  all  civil  cases  of 
which  the  district  courts  or  county  conrts  have 
original  or  appellate  jurisdiction,  under  ro-':. 
restrictions  and  regulations  as  may  be  present*  ■! 
by  law:  Provided,  that  the  decisions  of  sai-: 
courts  shall  be  conclusive  on  all  questions  <l 
fact  brought  before  them  on  appeal  or  error. 

"Each  of  said  Courts  of  Civil  Appeals  shall 
hold  its  sessions  at  a  place  in  its  district  to  be 
designated  by  the  Legislature,  and  at  such  t  n* 
as  may  be  preecribcd  by  law.  •  •  •  sui^ 
courts  shall  have  such  other  jurisdicticHi.  oric- 
inal  and  appellate,  as  may  lie  prescribed  ir 
law."    Section  6,  art  5. 

Concerning  district  conrts  and  district  jdJe** 
and  their  powers,  our  Constitution  provvi-\ 
•mons  other  things:  "Said  court,  and  ths  jodga 
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thereof,  shall  hare  power  to  iasne  writs  of  ha- 
beas corpus,  mandamus,  injunction,  and  certiora- 
ri,  and  all  writs  necessary  to  enforce  their  ju- 
risdiction."    Section  8,  art.  5. 

And  in  providing  for  county  courts  and  county 
judges,  and  defining  their  powers,  it  declares: 

"And  the  county  court,  or  judge  thereof,  shall 
baye  power  to  issue  writs  of  injunction,  maada- 
muB,  and  all  writs  necessary  to  the  euforc«n«kt 
of  the  jurisdiction  of  said  court,  and  to  Issue 
writs  of  habeas  corpus  in  cases  where  the  of- 
fense charged  is  within  the  jurisdiction  of  the 
county  court,  or  any  other  court  or  tribunal  in- 
ferior to  said  court.       Section  16,  art.  5. 

That  Constitution  provides,  also: 

"No  person  shall  hold  or  exercise,  at  the  same 
time,  more  than  one  civil  office  of  emolument, 
except  that  of  justice  of  the  peace,  county  com- 
missioner, notary  public,  and  postmaster,  unless 
otherwise  specially'  provided  nerein."  Section 
40,  art.  16. 

"All  courts  shall  be  open;  and  every  person 
for  an  injury  done  him,  in  lus  lands,  goods,  per- 
son or  reputation,  shall  have  remedy  by  due 
course  of  law."     Section  13,  art.  1. 

"No  citizen  of  this  state  shall  be  deprived  of 
life,  liberty,  property,  privileges  or  immunities, 
or  in  any  manner  disfranchised,  except  by  the 
due  course  of  the  law  of  the  land."  Section  19, 
art  1. 

Said  provisions  in  our  organic  law  fairly  con- 
template and  reqoire,  among  other  things: 

(1)  That,  except  as  therein  provided,  the  Leg- 
islature only  shall  exercise  legislative  power; 
it  cannot  be  delegated. 

(2)  That,  with  the  exceptions  therein  spedflc- 
ally  mentioned,  all  the  "judicial  power"  of  this 
state  shall  be  vested  in  courts,  as  courts;  it 
cannot  exist  elsewhere. 

(S)  That,  as  constituting  such  distinct  excep- 
tions, only  certain  carefully  enumerated  pow- 
ers eiiall  vest  in  justices  and  judges  of  certain 
enumerated  courts  other  than  Courts  of  Civil 
Api>eal8,  to  be  exercised  in  the  capacities  of 
justices  or  judges,  in  chambers  or  in  vacation, 
and  not  as  a  court. 

(4)  That  the  ap>pellate  jurisdiction  of  the  Su- 
preme Court  is,  indeed,  largely  the  subject  of 
legislative  control;  but  the  judicial  power  of 
that  court,  having  been  conferred  thereon  by 
the  Constitution  itself,  cannot  be  shifted  else- 
where by  even  the  Legislature.  This  vital  dis- 
tinction is  of  paramount  and  controlling  im- 
portance: but  it  is  one  which  said  Belief  Act 
seems  wholly  to  have  disregarded.  And  upon 
that  rock  of  our  Constitution  said  opinion  of 
the  majority  of  our  Supreme  Court  in  the  Blair 
Case  must  suffer  ultimate  shipwreck.  Calling 
our  granite  capitol  a  kite  will  not  make  it  fly. 
"There  is  no  magic  in  mere  words  to  change  the 
real  into  the  unreal."  Neither  the  lapse  of 
time  nor  practice  of  courts  or  judges  can  vin- 
dicate the  exercise  of  judicial  power  under  an 
unconstitutional  statute.  Titus  v.  Latimer,  5 
Tex.  433;  Rochelle  v.  Lane,  105  Tex.  350,  148 
S.  W.  560. 

(5)  That,  the  Constitution  itself  having  ex- 
pressly defined  the  appellate  Jurisdiction  of  the 
Supreme  Court,  subject  only  to  suA  changes 
as  the  Legislature  may  see  nt  to  make  therein, 
in  conformity  with  the  terms  and  provisions  or 
that  instrument,  any  and  all  such  changes  must 
he  made,  directly,  by  the  Legislature  itself,  in 
the  exercise  of  its  own  judgment  and  discretion. 
And  such  power  may  not  be  exercised,  even  by 
the  TjCgislature,  except  through  a  statute  which 
specifies,  unconditionally,  what  classes  of  cases 
shall  or  shall  not  fall  and  lie  within  that  ju- 
risdiction— a  statute  which  operates  alike,  at 
all  times,  upon  all  cases  of  the  same  class  and 
character. 

(6)  That  an^  and  all  audi  cases  as  shall  so 
fall  and  lie  within  the  appellate  jurisdiction  of 
the  Supreme  Court,  whether  such  jurisdiction 
shall  then  exist  (a)  by  virtue  of  the  enumera- 
tion in  the  Constitution  of  the  three  classes  of 
cases  mentioned  iu  said  section  3  of  article  5, 


or  (b)  by  virtve  of  some  statute  speelBcally  en- 
larging or  diminishing  that  jurisdiction  (and,  as 
a  corollary,  that  all  qnestioiis  involved  in  aHoer- 
taining  or  determining  Aat  jurisdiction),  shall 
be  passed  upon  and  decided  by  the  Supreme 
Court  itself,  as  a  court;  the  concurrence  of  two 
Justices  thereof  being  sufficient,  however,  to 
control  tiie  action  of  that  court. 

(7)  That  each  court  in  our  judicial  system, 
as  occasion  therefor  may  arise,  shall  exercise 
all  of  the  jurisdiction  and  all  of  the  judicial 
power  conferred,  and  shall  perform  all  of  the 
duties  imposed,  upon  it  by  the  Constitution  and 
laws,  and  that  each  justice  and  each  judge  of 
any  such  court,  as  occasion  may  require,  shall 
himself  exercise  all  powers  and  perform  all  du- 
ties so  conferred  or  imposed  upon  him  as  such 
justice  or  judge;  and,  as  a  corollary,  that 
every  justice  or  judge  of  any  court  shall  be  and 
remain,  ns  far  as  reasonably  may  be  possible, 
and  with  rare  exceptions,  in  attendance  there- 
on, during  its  terms,  contributing  his  entire 
working  time  and  energies  to  the  considera- 
tion and  proper  disposition  of  cases  coming  be- 
fore such  court,  and  to  matters,  if  any,  proper- 
ly coming  before  him  as  such  justice  or  judge  <^ 
such  court. 

(8)  That  no  Justice  of  any  Court  of  Civil  Ap- 
peals shall,  at  the  same  time,  hold  any  other 
office  of  emolument. 

(9)  T*at,  inasmuch  as  Courts  of  Civil  Ap- 
peals exist  by  virtue  of  express  provisions  of 
the  ConstitutiMi  and  statutes,  with  certain  def- 
initely prescribed  judicial  powers  and  duties, 
the  Legislature,  whether  acting  directly  or 
through  delegated  authority,  has  no  power  to 
invade  those  courts  and  take  therefrom  duly 
elected  or  appointed  qualified  and  acting  Jus- 
tices thereof,  and  impose  upon  them,  either  as 
siich  Justices  or  as  individuals,  additional  con- 
flicting powers,  and  require  of  them,  at  the 
state  capitol,  which  in  all  instances  save  one 
is  far  removed  frcwn  the  location  of  their  re- 
spective Courts  of  Civil  Appeals,  the  exercise 
of  powers  and  the  discharge  of  duties  which  in 
no  wise  are  related  to  the  constitutional  or  stat- 
utory jurisdiction  or  powers  or  duties  of  Courts 
of  Civil  Appeals^  or  of  members  thereof,  and 
which  materially  interfere  with  the  proper  ex- 
ercise of  powers  and  the  efficient  discbarge  of 
^uties  which  the  Constitution  and  laws  have 
imposed  upon  them  as  members  of  those  high 
appellate  tribunals;  such  legislative  action  con- 
stituting an  unwarranted  invasion  of  their 
rights  and  privileges  as  members  of  those  courts. 

(10)  That  the  Legislature  shall  not  deny  to 
litigants  in  the  Supreme  Court  the  exercise, 
by  that  court,  in  their  cases,  of  the  supreme 
judicial  power  which  exists  in  that  court  only, 
nor  deliberately,  and  for  extended  periods  of 
time,  deprive  litigants  in  any  Court  of  Civil 
Appeals  of  the  services  and  judgment  of  the 
Chief  Justice  or  of  an  Associate  Justice  of  that 
court. 

The  above-mentioned  plain  and  undeniable 
features  of  the  fundamental  law  of  the  land — 
embodying  basic  principles  of  our  entire  judicial 
system — should  be  kept  in  mind  in  studying  said 
Relief  Act,  and  by  them  its  validity  should  be 
tested;  and,  if  it  be  found  or  held  valid  in  the 
light  of  those  principles,  its  terms  and  provi- 
sions shonld  be  construed  and  applied.  For  the 
sake  of  perspective,  certain  salient  features  of 
said  Relief  Act  are  outlined,  just  here;  consid- 
eration of  details  being  reservtxl,  for  convenience, 
to  subsequent  portions  of  this  discussion. 

(A)  Its  purpose  is  "to  relieve  the  crowded  con- 
dition of  the  dockets  of  the  Supreme  Court," 
and  to  prevent  "delajrs,  often  amounting  to  a 
denial  of  justice,  in  the  disposition  of  business 
in  the  Supreme  Court,  owing  to  the  accumula- 
tion of  more  work  than  can  be  done  by  the 
judges  thereof."    Caption;   section  8. 

(B)  Toward  that  highly  laudable  objective,  it 
moves,  along  converging  lines,  as  follows: 

(1)  "By  further  regulating  the  mode  in  which 
and  the  conditions  on  whidi  judgments  of  the 
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Courts  of  Civil  Appeals  may  be  brought  before 
the  Supreme  Court  for  revision."  The  "mode" 
of  the  appeal  to  the  Supreme  Court,  so  further 
regulated,  is  the  long-eetabllahed  statutory  ap- 
peal by  means  of  a  petition  or  application  for  a 
writ  of  error  (R.  S.  art  1540  et  seq.),  not  em- 
bracing presentation  of  cases  upon  "certified 
questions''  (R.  S.  art.  1619).  The  newly  added 
and  more  onerous  condition  precedent  for  ob- 
taining a  "revision"  (caption),  or  a  "review" 
(section  1)  by  the  Supreme  Court,  of  any  such 
appealed  case — or,  in  other 'words,  for  securing 
"the  admission  or  the  cause  into  the  Supreme 
Court"  (Fcction  41  for  consideration  and  review 
by  that  court  upon  its  merits — is  that  such  ap- 
plication shall  first  be  granted  (sections  1  and  4}. 

(2)  By  creating  two  additional  instrumentali- 
ties or  agencies  which  may  pass  upon  all  but 
an  excet>ted  few  applications  for  writs  of  error, 
"dismissing"  or  "refusing"  or  "granting"  same ; 
the  exercise  of  that  power  by  one  of  those  new 
agencies  being  contingent  upon  the  authorized 
reference  of  the  application.  Caption ;  sec- 
tion 3.  Under  the  terms  of  the  Relief  Act,  the 
power  of  dismissing,  refusing,  or  granting  such 
applications,  which  heretofore  have  been  re- 
stricted to  the  Supreme  Court,  as  a  court,  now 
may  be  exercised  (a)  by  that  court,  as  hereto- 
fore; or  (b)  by  any  two  Justices  of  that  court, 
acting  as  such  justices,  and  not  as  a  court,  in 
term  time  or  in  vacation,  or  (c)  with  certain 
stated  exceptions,  audi  contingently,  by  any 
three  "desij^ated  Justices  of  Courts  of  Civil  Ap- 
peals," acting  otherwise  than  as  a  court,  in  term 
time  or  in  vacation  (sections  5  and  3). 

(C)  The  powers  of  said  three  several  and  dis- 
tinct instrumentalities  or  agencies  in  relation  to 
dismissing,  refusing,  and  granting  "applications" 
upon  which  they,  respectively,  are  authorized  to 
act  (excepting  tie  power  to  act  upon  motions  for 
rehearing  therecm,  which  seems  to  be  restricted 
to  such  "designated  Justices  of  Courts  of  Civil 
Appeals"  in  cases  so  referred  to  them,  section 
4),  are,  for  the  most  part,  co-ordinate,  being 
largely  incidental  in  nature  and  character,  and 
having,  in  most  respects,  precisely  similar  legal 
and  practical  effects,  vis.: 

(1)  Dismissal  or  refusal  of  an  application  for 
a  writ  of  error  has  t'ue  primary  effect  of  "deny- 
ing the  admission  of  the  cause  into  the  Supreme 
Court,"  except  that  when  such  dismissal  or  re- 
fusal is  by  designated  Justices  of  Courts  of  Civ- 
il Appeals  a  motion  for  a  rehearing  may  be  filed 
and  they  may  net  thereon,  and  has  also  the  ul- 
timate effect  of  finally  disposing  of  the  appeal. 
Tiliereunder  what,  under  our  (Constitution,  is 
legislative  power  is  to  be  exercised  by  each  of 
said  three  inatrumeutallties  or  agencies,  in  de- 
termining whether  a  particular  cause  shall  or 
shall  not  be  admitted  to  the  Supreme  Court  "for 
revision"  upon  its  merits  (Const,  art.  5,  |  3) ; 
and  judicial  power  is  to  be  exerci.«ied  by  each  of 
those  instrumentalities  or  agencies  (a)  in  pass- 
ing upon  the  regularity  of  the  appeal ;  (b)  in  de- 
termining jurisdiction ;  (c)  in  pa.ssing  upon  the 
merits  of  the  appeal,  especially  when  the  appli- 
cation for  a  writ  of  error  is  "refused,"  thereby 
making  final  and  irremediable  disposition  of  the 
appeal,  and  thus,  in  most  instances,  disposing 
finally  of  the  case.  Here  is  found,  I  think,  a 
distinct  blending  of  legislative  power  with  judi- 
cial power — both  to  be  exercised  by  the  same 
instrumentality  or  agency,  or  persons,  at  the 
same  time,  in  the  same  cause.  Caption ;  sec- 
tions 1,  2,  3,  4,  and  5.  But  see  Const  art.  2,  § 
1.  However,  "the  refusal  or  dismissal  of  any 
application  shall  not  be  regarded  as  a  precedent 
or  authority  in  any  other  cause"  (section  4), 
whereby  such  action  is  denuded  of  an  important 
element  of  supreme  judicial  power  and  authori- 
ty. And  no  provision  is  made  for  enforcement 
of  any  act  of  such  designated  Justices — another 
element  of  the  exercise  of  supreme  judicial  pow- 
er being  thus  denied. 

(2)  "The  granting  of  an  application  shall  admit 


the  cause  into  the  Snpreme  Goart"  for  deeiaoon 
upon  its  merits.    Caption;   section  4. 

(D)  Designated  Justices  of  Coarts  of  Civil  Ap- 
peals, acting  together,  upon  referred  applica- 
tions, and  any  two  of  the  Justices  of  the  Supreme 
Court,  acting  together,  may  act  contemporane- 
ously, or  at  different  times,  in  term  time,  or  in 
vacation,  upon  different  applications  for  writs 
of  error,  in  cases  of  the  same  class,  and  even  in 
the  same  case :  and,  during  term  time,  the  Sn- 
preme Court,  may  act,  as  formerly,  upon  any 
unreferred  application.  Referred  applications 
may  include  any  applicaticm  not  falling  within 
one  of  the  three  enumerated  classes  of  cases 
upon  which  the  Supreme  Court  must  act  as  a 
court.     Sections  S  and  3. 

(ED  It  is  made  the  duty  of  the  designated  Jus- 
tices to  act  upon  all  such  referred  applications. 
regardless  of  whether  they  were  or  were  not 
pending  when  said  act  took  effect  Section  3. 
At  that  date  there  were  pending  upon  the  docket 
of  the  Supreme  0)urt  352  applications  for  writs 
of  error,  and  of  them  probably  95  per  cent,  or 
nearly  so  many,  were  so  referable;  and  of  the 
applications  in  those  cases  the  designated  Ju!^ 
tices  have  had  referred  to  them  and  have  dispos- 
ed of  241,  dismissing  20,  granting  41,  and  reus- 
ing 180.  Of  applications  filed  !dnce  said  act  be- 
came effective,  00  have  been  referred  to  and  act- 
ed upon  by  the  designated  Justices.  TlnqDCstion- 
ably,  therefore,  the  contemplated  practical  ef- 
fect of  said  act  was  and  is  to  transfer  from  the 
Supreme  Court  to  such  designated  Justices,  ii\ 
all  referred  cases,  the  exercise  of  either  all,  or  a 
material  portion,  of  the  supreme  judicial  power 
of  the  state  which  the  Constitution  vests  in  the 
Supreme  Court  as  a  court.  In  other  words,  un- 
der and  in  accordance  with  the  terms  and  pro- 
visions of  said  Relief  Act,  a  citizen  of  Texas 
may  be  deprived  of  his  property  without  any 
hearing  whatever  by  the  Supreme  Court  of  his 
timely  and  proper  appeal  (1)  in  a  case  which 
duly  had  reached  the  Supreme  Court  and  was 
there  pendine  upon  its  application  docket,  and 
was  clearly  within  the  appellate  jurisdiction  of 
that  court  in  strict  conformity  with  the  ConKti- 
tution  and  laws  of  this  state,  when  said  Relief 
Act  took  effect ;  and  (2)  in  a  case  in  which  the 
application  was  filed  after  the  taking  effp<^  of 
said  Relief  Act,  but  in  strict  conformity  with  all 
applicable  provisions  of  pre-existing  laws,  not 
one  of  which  has  been  expresslv  repealed,  and 
all  of  which  appear  to  be  in  full  force  and  effect 
at  least  except  in  so  far  as  their  operaticn  is 
stopped,  stayed,  or  changed,  if  at  all.  by  said  Re- 
lief Act 

The  nrincioal  thonght  which  runs  like  a  tbr<*4 
through  said  entirdy  novel  and  unprecedented 
Relief  Act  seems  to  be  that  the  Snnreroe  Conrt 
now  has.  and  in  future  almost  certainly  will 
have,  upon  its  apoliration  docket  and  its  runae 
docket  more  cases  than  can  be  disn^osed  of  by 
that  court  in  due  or  reasonable  time,  creatini  a 
necessity  for  a  leeialattve  agency  of  three  addi- 
tional men  to  perform  nearly  all  of  the  work  of 
that  court  upon  its  application  docket,  leavine 
that  court  free  to  devote  almost  all  of  its  tim» 
to  its  submission  docket  An  incidental  pnrpwe 
seems  to  be  to  confer  upon  any  two  Justices  n! 
the  Supreme  Court  certain  powers  not  conferred 
unon,  but  actually  withheld  from,  them  hv  onr 
Constitution.  Article  5.  8  3;  article  2.  |  1.  I 
allude  to  (a)  the  legislative  power  of  det«mm»- 
ing  what  cases  shall,  and  what  caseii  shall  not 
be  revipwed  by  the  Sunreme  Court,  as  a  court: 
and  to  (b)  the  iudicial  power  of  passing  nnon 
appeals,  esnecially  in  cases  wherein  the  apnlica- 
tinn  is  dismissed  or  the  writ  of  error  is  refused 
Said  incidental,  but  extremely  important  and 
unconstitutional,  purpose  and  effect  of  said  art 
seems  to  be  re«rarded_  by  my  Asaociates  as  too 
unimportant  for  specific  mention.  In  wottint 
out  said  main  design,  said  Belief  Act  ereatn  i 
new  and  purely  legislative  asency  which  is  ek 
a  court,  and  upon  it  confers  the  same  legislatirr 
power  which  the  Oonsdtntion  teatricts  to  the 
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Lesislatare  (artide  6,  |  3,  and  artid«  8,  I  1), 
aad  also  much  of  tbe  supreme  judicial  power 
which  the  Constitution  restricts  to  the  Sapreme 
Court  (article  5,  {  3).  It  confers,  also,  like  leg- 
islative power  upon  the  Supreme  Court,  as  a 
court,  and  upon  any  two  Justices  thereof,  as 
Justices ;  and  upon  the  latter  it  confers  also  ju- 
dicial powers  which  hare  been  intentionally  de- 
nied by  the  Constitution.     Article  6,  {  3. 

(K)  .\n  unusual  and  very  remarkable  feature 
of  said  Relief  Act  ia  that  the  assistance  which 
the  three  additional  men  are  to  render  the  Su- 
preme Court  in  clearing  its  dockets  is  to  be 
rendered,  not  id  examining  certain  cases  and  re- 
porting conclusions  to  the  Supreme  Court  for 
ratification  and  adoption,  or  mbdification,  or  re- 
jection, by  that  court,  but  in  doing  finally,  in 
probably  96  per  cent,  of  all  cases  appealed  from 
all  nine  Courts  of  Civil  Appeals,  a  very  large 
share,  and  in  doing,  finally  and  irremediably, 
in  probably  70  per  cent  of  all  cases  appealed 
from  said  Courts  of  Civil  Appeals,  absolutely 
all,  of  tbe  worit  which  heretofore  has  been 
done  in  such  cases  by  the  Supreme  Court,  al- 
though all  of  that  work  still  remains  within  the 
exclusive  final  appellate  jurisdiction  of  that 
court  by  virtue  of  pre-existing  and  continuing 
laws.  In  short,  instead  of  assisting  in  doing 
tbe  constitutional  and  statutory  work  of  the 
Supreme  Court,  subject  to  its  approval  and 
adoption,  such  additional  men  are  to  do,  abso- 
lutely, about  three-fourths  of  the  work  which, 
for  years,  haa  been  done  by  that  court— exactly 
the  same  character  of  work  upon  which,  for 
many  years,  that  court  has  expended  faithfully 
just  about  three-fourths  of  its  entire  working 
time  and  ener^es.  One  practical  effect  of  the 
act,  therefore,  is  to  create  by  statute  what  is,  in 
most  respects,  Supreme  Court  No.  2,  to  work  in 
almost  full  co-ordination  with  our  constitutional 
Supreme  Court,  exercising  what  amounts,  to  a 
great  extent,  and  in  most  respects,  to  concur- 
rent jurisdiction  and  coequal  judicial  powers, 
although  our  Constitution  declares  that  there 
shall  be  "one  Supreme  Court,"  and  therein 
lodi;es  exclusively  the  supreme  judicial  power. 
Article  5,  |  1. 

(G)  Neither  said  Helicf  Act  nor  any  other 
statute  makes  any  provison  whatever  for  enforc- 
ing judgments,  orders,  or  actions  of  the  desig- 
nated Justices  in  any  canse. 

Among  the  material  questions  which  said  Re- 
lief Act  presents  are  these : 

(1)  May  the  Legislature  delegate  its  consti- 
tutional authority  to  determine  what  cases  shall 
or  shall  not  be  reviewed,  upon  their  merits,  by 
the  Supreme  Court?     Article  S,  S  1. 

(2)  May  the  Leg^lature  prevent,  abridge, 
shift,  or  transfer  elsewhere,  in  causes  within 
the  appellate  jurisdiction  of  the  Supreme  Court 
pursuant  to  pre-existing  and  still  operative  stat- 
utes, the  exercise  of  all,  or  even  part,  of  the 
supreme  judicial  power  which  our  Constitution 
itself  has  vested  in  that  court  alone?  Article 
5,  §  3. 

(ti)  If  the  second  question  be  answered  affirm- 
atively, may  that  authority  of  the  Legislature 
be  delegated  to,  and  be  exercised  by,  either  the 
Supreme  Court  or  a  majority  of  its  members? 

(4)  If  the  second  question  be  answered  affirm- 
atively, may  the  exercise  of  that  supreme  judi- 
cial power  be  transferred  by  the  Legislature  to 
an  aggregation  of  members  of  other  constitu- 
tional courts? 

(5)  If  the  fourth  question  be  answered  affirm- 
atively, may  such  transfer  be  made  contingent 
upon  the  will  and  action  of  either  the  Supreme 
Conrt  or  a  majority  of  its  members? 

Each  o<  these  five  questions  should,  I  think, 
be  answered  negatively.  From  the  provisions 
of  our  state  Constitution  it  is  evident  that  it 
was  the  intiention  of  the  framers  of  that  instru- 
ment that  legislative  power  shall  bo  restricted  to 
tho  Senate,  the  House  of  Representatives,  and 
the  Governor  (article  3,  $  1),  and  that  the  judi- 
cial power  shall  be  'restricted  thus:  (a)  7\> 
certaut  courts  therein  enumerated.     Article  6, 


1 1. '  (b)  In  special  instinces,  and  in  only  care- 
fully stated  extent,  to  certain  therein  enumer- 
ated justices  or  judges,  not  including  Juaticea 
of  Courts  of  Civil  Appeals.  Article  6,  {  3. 
(c)  To  other  conrts  to  be  created  and  estab- 
lished by  the  Legislature.     Artide  6,  S  1. 

Thereby  is  excluded  tbe  idea  of  conferring 
legislative  power  upon  the  Supreme  Court,  or 
upon  Justices  thereof,  or  upon  Justices  of 
Courts  of  Civil  Appeals,  thereby  is  excluded 
the  idea  of  conferring,  67  statute,  additional 
judicial  power  upon  Justices  of  the  Supreme 
Court,  as  such  Justices ;  and  thereby  is  ex- 
cluded, also,  the  whole  idea  of  conferring,  by 
statute,  upon  an  aggregation  of  Justices  of 
Courts  of  Civil  Appeals,  any  judicial  power 
whatsoever,  to  say  nothing  of  that  supreme  ju- 
dicial power  which,  in  relation  to  civil  actions, 
the  (Constitution  has  vested  in  the  Supreme 
Court  as  a  court,  and  in  that  court  alone.  Arti- 
cle 5,  I  3.  Herein  the  expression  "supremo  ju- 
didal  power"  is  used,  throughout,  as  relating 
to  civil  actions  only.  Supreme  judicial  power 
in  criminal  cases  is,  of  course,  vested  in  our 
Court  of  Criminal  Appeals.     Article  5,  §  5. 

In  order  definitd^  to  eliminate  one  question 
which  is  not  material  to  the  inquiry  before  us, 
it  may  be  conceded,  for  the  sake  of  the  argu- 
ment, that  the  Legislature  has  authority  to  cre- 
ate a  new  appellate  court,  intermediate  between 
Courts  of  Civil  Appeals  and  the  Supreme  (>>urt. 
To  the  constitutional  declaration  that  the  ju- 
dicial power  of  this  state  shall  be  vested  in  cer- 
tain enumerated  courts  are  added  the  words, 
"and  in  such  other  courts  as  may  be  provided 
b^  law,"  section  1,  art.  5.  Again,  the  same  sec- 
tion provides  for  the  establishment  of  other 
courts  by  declaring  "the  Legislature  may  es- 
tablish such  other  courts  as  it  may  deem  nec- 
essary, and  prescribe  the  jurisdiction  and  organ- 
ization thereof !  but  to  that  it  adds,  "and  may 
conform  the  jurisdiction  of  the  district  and 
other  inferior  courts  thereto."  The  last-quoted 
clause,  if  taken  by  itself,  may  be  regarded  as  a 
restriction,  carrying  the  implication  that  the 
Legislature  may  not  conform  the  jurisdiction  of 
the  Supreme  Court,  or  of  Courts  of  Civil  Ap- 
ppnls,  to  the  jurisdiction  of  such  "other  courts'^; 
the  enumerated  anpellate  courts  not  being  "in- 
ferior" courts.  But,  be  that  as  it  may,  and 
without  ever  reaching  the  question  of  the  pow- 
er of  the  Legislature  to  authorize  the  transfer, 
from  the  Supreme  Court  to  some  other  court, 
tribunni,  or  aggregation  of  individuals,  of  cases 
already  within  or  subsequently  coming  within 
the  appellate  jurisdiction  of  the  Supreme  Court 

Fursuant  to  statute,  it  may  be  conceded,  though 
do  not  now  admit,  that  the  Legislature  valid- 
ly may  create  a  cmtrt  of  review  intermediate  be- 
tween Courts  of  Civil  Appeals  and  the  Supreme 
Court,  and  prondc  that  appeals  shall  lie  from 
Courts  of  Civil  Appeals  to  such  new  court,  and 
thence  to  the  Supreme  Court. 

Whether  our  Constitution  permits  that  may 
be  a  pertinent  question  in  this  connection,  but 
Its  determination  is  not  essential,  although  it 
might  be  helpful,  in  reaching  a  correct  con- 
clusion as  to  the  validity  of  said  Relief  Act; 
because,  even  if  it  be  conceded  that  such  power 
does  exist  in  the  I.iegislnture.  it  is  clear  that  the 
Legislature,  in  the  enactment  of  said  Relief 
Act  has  not  attempted  to  exercise  that  author- 
ity. Such  designated  Justices  of  Conrts  of  Civil 
Appeals  do  not  constitute  any  court.  Further- 
more, I  do  not  question,  but  freely  concede,  and 
do  not  doubt,  that  our  Legislature  has  ample 
power  and  authority  to  create  a  new  tribunal 
or  agency,  and  to  charge  it  with  the  duty  of 
"aiding"  the  Supreme  Court  in  its  labors  upon 
either  its  application  docket,  or  its  submission 
docket,  or  both,  with  the  proviso,  however,  that 
the  work  of  such  tribunal  or  agency  shall  not 
have  the  quality  of  finality,  but  shall  be  report- 
ed to  the  Supreme  Court  for  modification,  re- 
jection, or  adoption  by  that  court,  as  a  court, 
in  the  exercise  of  its  final  appellate  jurisdiction 
as  ;conferred  upon  it  by  the  CgnstitutioQ  or  by 
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the  Legislature  pursuant  to  constitutional  pro- 
visions, and  in  the  ultimate  and  exclusiTe  exer- 
cise therein  of  the  supreme  judicial  power  which 
ike  Constitution  has  vested  in  it,  as  a  court. 

That  the  Leirislature  may  create  such  an  as- 
sisting tribunal,  instrumentality,  or  agency  has 
been  generally  recognized,  and  held  by  decisions 
of  courts  of  last  resort  in  other  states,  several 
of  which  are  cited  herein,  and  has  been  express- 
ly held  by  the  Supreme  Court  of  this  state  in 
sustaining  the  validity  of  our  old  Commission 
of  Appeals,  after  the  Act  of  July  9  (9  0am. 
Iisws,  62),  which  created  It,  had  been  amended 
by  Act  Feb.  9,  1881  (9  Gam.  Laws,  96),  where- 
in, in  lieu  of  the  pre-existing  provision  that 
no  ease  should  be  referred  by  the  Court  of 
Appeals  or  by  the  Supreme  Court  to  said  Copa- 
mi^ion,  except  by  written  consent  of  parties 
litigant,  it  was  provided  that  either  of  those 
appellate  courts,  without  consent  of  the  parties, 
might  refer  cases  to  such  Commission  for  e^ 
aminatlon  and  report;  the  court  from  which 
it  was  so  referred  having  reserved  authority  to 
reject,  modify,  or  adopt  the  report  of  the  Com- 
mission in  the  partictilar  case,  and  being  there- 
by placed  under  the  duty  of  exerciring  that  au- 
thority in  each  case.  Stone  v.  Brown,  64  Tex. 
830.  That  much  our  Constitution  of  1878  re- 
quired, and  as  much  is  required  by  said- judiciary 
article  as  it  now  stands.  However,  said  dis- 
tinguighing  feature  of  said  amendatory  act  of 
1881  (Laws  1881,  c.  7)  U  conspicuously  and 
fatally  absent  from  said  Belief  Act  of  1917. 
The  powers  which  the  latter  seeks  to  confer  up- 
on designated  Justices  of  Courts  of  Civil  Ap- 
peals are  not  only  not  simply  in  aid  of  the 
Supreme  Court,  but  are  in  direct  contravention 
and  usurpation  of  much  of  its  continuing  final 
appellate  jurisdiction  and  of  much  of  its  su- 
preme judicial  power.  Obviously  that  act  was 
not  adopted  in  an  effort  to  exercise  said  admit- 
ted power. 

To  reach  sound  conclusions  as  to  the  validity 
of  said  Relief  Act,  and  especially  as  to  so  much 
thereof  as  attempts  to  confer  judicial  power 
upon  Justices  of  the  Supreme  Court,  and  upon 
Justices  of  Courts  of  Civil  Appeals,  as  Justices 
only,  it  is  essentially  necessary  to  get  and  keep 
clear  conceptions  of  what  our  state  Constitution 
means  by  "courts,"  "justices,"  "judges,"  and 
"judicial  power,"  and  of  the  elementary  and 
radical  distinction  which,  in  apportioning  "ju- 
dicial power,"  that  instrument  constantly  draws 
between  courts,  upon  one  hand,  and  justices 
or  judges,  upon  the  other  hand.  The  meaning 
of  the  word  "court"  depends  upon  the  context. 
Railway  v.  Cox,  1(H  Tex.  Sad.  140  S.  W.  1078: 
Rochelle  v.  Lane,  1(B  Tex.  350,  148  S.  W.  560; 
Colo,  ft  S.  Rv.  Co.  V.  Hnmm,  47  Tex.  Civ.  App. 
196.  103  S.  W.  1125,  and  rases  cited:  Wilkerson 
T.  Ward  (Civ.  App.)  1.35  S.  W.  6.12;  Sartin  v. 
Snell.  87  Kan.  485.  125  Pac.  47.  Ann.  Cas. 
1ft]  3R,  384.  TTie  signification  of  "courts"  and 
of  "justices"  and  "judges,"  as  those  words  are 
used  in  said  judiciary  article,  are  ns  below  in- 
dicated. Courts  and  judges,  and  their  respec- 
tive functions  and  powers,  arc  defined  and  dis- 
cussed by  an  able  Texas  author  as  follows: 

"A  court  is  an  agent  of  sovereignty,  created 
by  it  or  under  its  authority,  consisting  of  one 
or  more  olficers,  for  the  purposes  of  hearing 
and  determining  issues  of  law  and  fact  regard- 
ing legal  rights  and  alleged  violations  thereof, 
and  applying  the  sanctions  of  the  law,  exercis- 
inv  its  powers  in  due  coarse  of  law,  at  times 
and  places  previously  determined  by  lawful  au- 
thority. A  court  •  •  *  is  the  tribunal  creat- 
ed by  sovereignty  as  an  agent  to  administer 
justice  judicially,  at  desiiniated  times  and  places. 
As  an  agency  of  sovereignty  it  exercises  dele- 
gated powers  and  administers  the  will  of  sov- 
ereignty as  expressed  and  embodied  in  the  law. 
*  •  ♦  The  judicial  function  of  government 
involves  the  exercise  of  three  powers:  (1)  The 
power  to  investigate  and  decide  the  facts  and 
apply   the  law  to  tlie  facta  ascertained.     (9) 


The  power  to  determine  and  aanmiBoe  tlie  result 
of  the  investigation  and  application.  (3)  The 
power  to  enforce,  or,  more  accurately,  to  supei^ 
vise,  the  enforcement  of  the  result  as  annonn^ 
ed.  The  courts  of  a  government  are  the  tri- 
bunals through  which  it  exercises  this  Judicial 
function.  *  *  *  A  court,  considered  ab- 
stractly, exists  only  in  legal  contemplation. 
*  *  *  All  of  its  functions  must  be  diacdiarg^ 
ed  through  .natural  persons,  and  the  law  fre- 
quently speaks  of  these  persons  in  their  of- 
ficial capacity  as  constituting  the  coart.  Tliese 
officers  comprise  a  judge  or  judges,  a  jury,  a 
clerk,  and  an  executive  officer  Known  aa  mar- 
shal, sheriff,  constable,  etc.,  and  attormeirs  at 
Iv^v.  It  is  manifest  that  an  agency  as  com- 
plicatisd  and  important  as  a  conrt  cannot  be 
operated  without  some  responsible  hod.  who  i* 
authorized  to  give  general  direction  to  its  op- 
erations and  Buporvise  the  action  of  all  its  snb- 
ordinate  and  correlated  parts.  The  officer  oc- 
cupying this  position  ia  the  jndga  One  aach 
officer  is  essential  to  the  practical  working  of 
the  court.  Frequently  there  is  a  larger  naml>er 
of  them,  with  some  one  designated  to  act  as 
the  presiding  officer,  or  chief,  among  them.  He 
judge  is  the  head  of  the  court,  presides  at  its 
sessions,  and  exercises  general  control  over  all 
its  actions.  He  decides  all  questions  of  law 
arising  in  the  course  of  the  trial,  determines 
such  facts  as  arise  incidentally,  hears  and  de- 
cides all  motions  during  the  trial,  and  detei^ 
mines  what  judgment  shall  be  renderrd.  He 
supervises  and  directs  the  clerical  officers  in 
keeping  the  records  and  issuing  process,  and 
the  executive  officers  in  the  discharge  cf  their 
duties."  Townes'  Ele.  Law  (2d  Ed.)  pp.  447, 
448.     See,  also,  11  Cyc.  654,  and  cases  dted. 

"A  judge  is  a  public  officer,  who,  by  virtue  of 
his  office,  is  clothed  with  judicial  authorities." 
Todd  V.  b.  S.,  158  U.  S.  278,  16  Sup.  Ct.  8S», 
39  L.  Ed.  982. 

"A  judge  is  an  officer  of  the  state,  cbarsed 
with  the  duty  of  seeing  that  the  law  la  faith- 
fully administered."  Cox  v.  State,  8  Tex.  App. 
254,  34  Am.  Rep.  746. 

See,  also,  23  Cyc.  504,  and  cases  cited. 

"A  court  most  act  as  an  organized  body  of 
judges."     Cooley's  Const.  Lim.  (5th  Ed.)  US. 

The  C!onstitntion  of  Midiigan  (section  1,  art. 
6)  provided: 

"The  judicial  power  is  vested  in  one  Supreme 
Court,  in  circuit  courts,  in  probate  courta,  and 
in  justices  of  the  peace." 

In  construing  that  provisi<m  it  was  said: 

"By  'courts,'  as  the  word  is  used  in  the  Con- 
stitution, we  understand  permanent  ormniza- 
tions  for  the  administration  of  justice,  and  not 
those  special  tribunals  provided  for  by  law, 
that  are  occasionally  called  into  existence  by 
particular  exigencies,  and  that  cease  to  exi^st 
with  such  exigencies."  Streeter  t.  Paton,  7 
Mich.  348. 

See.  also,  Sburbun  T.  Hooper,  40  lifich.  503, 
and  Biaaell  v.  Heath,  96  Mich.  477,  57  N.  W. 
585. 

Evidently,  'in  contemplation  of  said  jodidair 
artide  of  our  state  Constitation,  "a  court  is 
not  a  judge,  nor  a  judge  a  court.  Todd  t.  U. 
S..  150  U.  S.  278,  16  Sup.  Gt  889,  38  U  Ed. 
982. 

The  phrase  "judicial  power,"  as  used  in  our 
state  Constitution,  has  a  well-considered,  and 
what  heretofore  has  bean  understood  to  be  a 
firmly  settled  meaning.  Tliat  phrasa  has  been 
defined  and  discussed  as  follows : 

"By  the  judicial  power  of  courts  is  generally 
understood  the  power  to  hear  and  detsnaine 
controversies  between  adverse  parties  and  qo<«- 
tions  in  litigation."  State  ▼.  Le  Clair,  86  Me. 
522,  30  Atl.  7,  9;  Armstrong  ▼.  Murphy.  i5 
App.  Div.  126,  72  N.  T.  Snpp.  475.  See.  also. 
Daniels  v.  People,  6  Mich.  888;  Underwoo<l  r. 
McDuffee.  15  Mich.  361,  93  Am.  Dec.  1»«: 
1  Bisser  v.  Hoyt,  53  Mich.  185,  18  N.  W.  611 
t    "Ic  is  one  of  th«  strildng  and  pwuliar  bm- 
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hires  of  judicial  power  that  It  is  displayed  In 
the  decision  of  controversies  between  cnntendinK 
parties,  the  settlement  of  tlieir  riglits,  and  tlie 
redress  of  tlieir  wrongs.  Inhabitants  of  Dur^ 
ham  V.  Inhabitants  of  Lewiaton,  4  Me.  (Greenl.) 
140,  143." 

"It  is  the  province  of  judicial  power  to  decide 
private  disputes  between  or  concerning  individu- 
als.   Sanders  v.  Oabaniss,  43  Ala.  173,  181." 

"Judicial  power  is  power  belonging  to  or 
emannting  from  a*  judge  .as  such.  Webster's 
definition  of  the  word  'judicial*  is  'pertinent  to 
courts  of  justice,  as  judicial  power.'  State  v. 
Noble,  118  Ind.  350,  21  N.  R.  244,  248,  4  U  E. 
A.  101,  10  Am.  St  Rep.  143." 

"Jddicial  power  is  whatever  entanates  from  a 
judge  an  such,  or  proceeds  from  courts  of  jus- 
tice. Merchants'  Nat.  Bank  v.  Jaffray,  36  Neb. 
21S,  54  N.  W.  258,  259,  19  L.  R.  A.  316." 

"  'Judicial  power'  is  well  defined  in  the  Cen- 
tury Dictionary :  '(a)  The  authority  to  deter- 
mine the  rights  of  persons  or  property  by  ar- 
bitrating t>etween  adversaries  in  specific  con- 
troversies at  the  instance  of  a  party  thereto. 
'  •  •  (c)  A  power  conferred  upon  a  public 
officer,  involving  the  exercise  of  judgment  and 
discretion  in  tile  determination  of  questions  of 
riglit  in  specific  cases  affecting  the  interest  of 
persons  or  property,  as  distinguished  from  min- 
isterial power  or  authority  to  carry  out  the 
mandates  of  judicial  power  or  of  the  law.' 
Wallter  v.  MaxweU,  68  App.  Kv.  196,  74  N.  Y. 
Supp.  94,  96." 

The  foregoing  definitions  are  from  4  Words 
and  Phrases,  3860,  3861. 

"Judicial  power  can  mean  nothing  more  nor 
less  than  the  power  which  administers  justice 
to  the  people,  according  to  the  prescribed  forms 
of  law."    State  v.  Fry,  4  Mo.  120. 

The  five  next  following  definitions  of  "judicial 
power"  are  from  23  Cyc.  1620,  1621: 

"The  authority  vested  in  some  court,  officer, 
or  person  to  hear  and  determine  when  the  rights 
of  persons  or  property  or  the  propriety  of  doing 
an  act  is  the  subject-matter  of  adjudication. 
Merlette  v.  State.  100  Ala.  42,  14  South.  5C2; 
Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep.  65. 

"The  authority  or  power  vested  in  the  judges 
or  in  the  courts"— citing  Bouv.  L.  Diet.;  State 
v.  Noble,  118  Ind.  350,  21  N.  E.  244,  4  L.  R.  A. 
101,  10  Am.  St.  Rep.  143:  Home  Ins.  Co.  v. 
Flint,  13  Minn.  244  (GU.  228) ;  Gilbert  v.  Com- 
missioners, 11  Utah.  378,  40  Pac.  264;  Improve- 
ment Co.  V.  New  Whatcom,  20  Wash.  C3,  54 
Pac.  774:  State  v.  Hyde,  121  Ind.  20,  22  N. 
E.  644:  People  v.  Salsbury,  X34  Midi.  537,  96 
N.  W.  936. 

"The  power  exercised  by  courts  in  hearing 
and  determining  cases  before  them  or  some  mat- 
ter incidental  thereto  and  of  which  they  have 
jurisdiction" — citing  Musser  v.  Adair,  56  Ohio 
St.  406,  45  N.  E.  903. 

"The  power  to  interpret  the  Constitution  and 
the  laws  and  make  decrees  determining  contro- 
versies"—citing  State  V.  Hyde  andPeople  v. 
Salsbury,  supra. 

"The  power  which  adjudicates  upon  and  pro- 
tects the  rights  and  interests  of  individual  dti- 
zens,  and  to  that  end  construes  and  applies  the 
laws"— citing  Cooley'a  lOonst.  I>inu ;  People 
T.  Simon,  176  111.  165.  52  N.  E.  910,  44  L..  R. 
A.  801,  68  Am.  St.  Rep.  175;  People  v.  Chase, 
165  111.  627,  46  N.  E.  454,  36  L.  R.  A.  105; 
Landowners  v.  People.  113  111.  296. 

"The  functions  assigned  to  the  judge  under 
Act  Feb.  18,  1836  (P.  L.  p.  40),  to  take  evidence 
of  the  refusal  of  the  Banlc  of  the  United  States 
to  pay  in  gold  or  silver  its  promissory  notes, 
are  judiciaL    In  re  Knbn,  2  Ashm.  (Pa.)  170. 

"We  regard  it  as  ah  indisputable  proposition 
that  where  the  inquiry  to  be  made  involves  ques- 
tions of  law  as  well  as  fact,  where  it  affects  a 
legal  right,  and  where  the  decision  may  result 
in  terminating  or  destroying  that  right,  the 
power*  to  be  exercised  and  the  duties  to  be  dis- 


charged are  essentially  judicial."  Common- 
wealth ▼.  Jones,  73  Ky.  (10  Bush)  749. 

"The  duties  performed  by  the  officer,  or  the 
jurisdiction  appertaining  to  the  office,  may  lie 
loolce<l  to  to  determine,  in  a  ease  where  it  is  not 
made  clear  by  the  Constitution  or  the  statute, 
the  inquiry  as  to  whether  a  particular  office  ia 
a  judicial  office  or  not"  Waldo  v.  Wallace,  12 
Ind.  574. 

With  reference  to  the  powers  of  a  "master"  it 
was  said: 

"He  is  but  the  ministerial  officer  of  the  court, 
to  perform  such  duties  as  may  be  required  of 
him  by  the  chancellor  in  the  performance  of  his 

i'ndicial  functions.  His  powers  are  delegated  to 
dm  by  the  court,  and  the  court  can  confer  on 
him  no  judicial  powers.  Those  powers  are  vest- 
ed in  the  judiciary,  and  cannot  be  delegated  to 
any  but  persons  belonging  to  that  department  of 
government.  All  the  acts  of  the  master  become 
binding  only  by  being  approved  and  adopted  by 
the  court.  Hence  the  court  alone  can  find,  ad- 
judge, and  decree,  so  as  to  bind  the  parties  and 
the  subject-matter."  Hards  v.  Burton,  79  111. 
509. 

The  water  commissioners'  statute  of  Wisconsin 
was  attacked  upon  tlie  ground  that  it  created  a 
tribunal  and  conferred  'judicial  powers  upon  it 
in  contravention  of  the  Constitution,  whidU  vests 
the  whole  judicial  power  of  the  state  in  courts 
therein  specified."  In  view  of  the  fact  that 
the  action  of  the  commissioners  was  not  made 
final,  the  court  upheld  its  validity,  saying: 

"The  first  objection  to  the  validity  of  the 
statute  rests  upon  the  assumption  that  the  comi- 
missioners  constitute  an  independent  tribunal. 
This  is  incorrect.  They  are  mere  referees,  and 
as  such  are  only  aids  of  the  court,  through 
whom  and  by  whose  investigations  it  possesses 
itself  of  the  facts  of  the  case,  to  the  end  that 
it  may  award  the  proper  judgment  No  valid 
reason  occurs  to  us  for  holding  the  statute  void, 
which  would  not  be  equally  appUrable  to  any 
law  authorizing  a  cause  to  be  referred  to  a  ref- 
eree to  hear,  try,  and  determine  the  same,  un- 
less such  reason  is  found  in  the  provision  whidk 
assumes  to  make  the  report  of  the  commission- 
ers binding  upon  tlie  parties  before  the  court 
acts  upon  it  It  may  l>e  doubtful  whether  that 
is  a  valid  provision.  But,  if  it  is  not,  we 
think  it  may  be  rejected  without  impairing  the 
valid  portions  of  the  statute.  There  is  no  rea- 
son to  i)clieve  that  the  statute  would  not  have 
iieen  enacted  just  as  readily  without  that  provi- 
sion as  with  it.  This  is  the  test.  State  ▼. 
Donsman,  28  Wis.  541,  and  cases  cited.  Elimi- 
nate that  provision,  and  we  have  a  statute  pro- 
viding for  a  simple  reference  of  a  cause  to  ref- 
erees to  hear,  try,  and  determine  the  same,  with 
directions  to  report  the  evidence  and  their  con- 
clusions upon  it  to  the  court  for  its  informa- 
tion, to  enable  it  to  give  the  proper  judgment 
Of  the  validity  of  such  statutes  there  can  be  no 
doubt"  Janesville  Ntg.  Co.  v.  Ford,  55  Wis. 
200,  12  N.  W.  378. 

In  discussing  a  statute  authorizing  a  vice 
chancellor,  when  disqualified  in  a  case,  to  des- 
ignate four  members  of  the  bar,  one  of  whom 
should  be  selected  by  lot  to  try  the  caae,  the 
decree  to  be  signed  and  entered  by  the  rice 
chancellor,  it  was  said : 

"Is  there  any  valid  objection,  then,  on  the 
ground  that  the  decree  is,  in  substance,  the  act 
of  a  person  not  clothed  with  judicial  power  un- 
der the  Constitution?  It  )ibs  not  either  the 
force  or  effect  of  a  judicial  act  until  signed  by 
the  chancellor;  and  the  statute  cannot  there- 
fore, be  said  to  create  a  new  judicial  officer 
unknown  to  the  Constitution.  His  power  ceases 
when  he  makes  nnd  renders  his  decision,  and  his 
act  is  not  more  tlian  ministerial  until  it  is  ren- 
dered judicial  by  the  adoption  of  the  chancd- 
lor  in  the  mode  prescribed  by  the  statute.  In 
principle  and  in  legal  effect  Ms  decision  is  no 
more  a  judicial  act  tlian  that  of  a  master  in 
.chancery  upon  a  matter  r^erred  to  him  under 
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the  ordinary  practice  of  courts  of  chancery.  It 
derives  all  its  legal  force  ajwl  «Aaracter  from 
the  adoption  of  the  chancellor,  which,  though 
formal,  is  yet  essential  as  rendering  it  the  act  of 
the  duly  constituted  jtidicial  tribunal."  Grin- 
stead  V.  Buckley,  32  Miss.  14a 

"The  principal  ohjection  to  these  proceedlnes 
is  claimed  to  he  found  in  the  clauses  of  the 
Constituticm  which  vest  all  the  judicial  power 
of  the  state-  in  courts,  and  which  provide  how 
those  courts  shall  be  constituted,  and,  as  is 
argued,  leave  no  room  for  judicial  action  else- 
where. The  judicial  power,  even  when  used  in 
its  widest  and  least  accurate  sense,  involves  the 
power  to  'hear  and  determine'  the  matters  to 
be  disposed  of;  and  this  can  only  be  done  by 
some  order  or  judgment  which  needs  no  addition- 
al sanction  to  entitle  it  to  be  enforced.  No  ac- 
tion whidi  is  merely  preparatory  to  an  order  or 
judgment  to  be  rendered  hy  some  different  body 
can  be  properly  termed  judicial.  A  master  in 
chanceiy  often  has  occasion  to  consider  ques- 
tions of  law  and  of  fact,  but  no  one  ever  sup- 
posed him  to  possess  judicial  power.  A  jury  in 
a  court  of  record  determines  all  the  facts  in  the 
case,  but  the  judicial  power  is  in  the  court, 
which  enforces  the  verdict  by  judBment  This 
view  is  very  clearlv  explained  by  Kent.  O.  J., 
in  Tillotson  v.  Oheetham,  2  Johns.  [N.  Y.]  GS, 
where  it  was  held  that  the  sheriff  himself,  when 
presiding  over  a  jury  of  inquest,  acted  ministe- 
rially, because  he  had  no  power  to  give  judgment. 
See,  also.  Story  on  Const,  g  1640  et  seq. ;  Dan- 
iels ▼.  People,  6  Mich.  381;  Chandler  v.  Nash,  5 
Mich.  409.  It  is  the  inherent  authority,  not 
only  to  decide,  hut  to  make  binding  orders  or 
judgmental,  which  constitute  judicial  power; 
and  the  instrumentnlities  used  to  inform  the 
tribunal,  whether  left  to  its  own  choice  or  fixed 
by  law,  are  merely  auxiliary  to  that  power,  and 
operate  on  persons  or  things  only  through  its 
action,  and  by  virtue  of  it."  Underwood  v.  Mc- 
Dnffee,  15  Mich.  3«8,  98  Am.  Dec.  194.  See, 
also.  Townsend  v.  Radcliffe,  63  lU.  10. 

"A  commissioner  is  not  a  judge;  he  does  not 
possess  final  power  in  any  one  instance."  Ez 
parte  Gray.  1  Bailey,  Bq.  (S.  O.)  77. 

As  to  commissioners  it  is  said: 

"Indeed,  they  are  not,  and  under  the  Con- 
stitution they  cannot  he,  clothed  with  jndicial 
power  to  hear  and  finally  determine  any  mat- 
ter whatsoever."  U.  S.  ▼.  Berry  (D.  O.)  4  Fed. 
77». 

"It  is  competent  to  send  a  case  to  referees 
or  to  a  master  for  investigation  of  accounts." 
Underwood  v.  McDuffee,  15  Mich.  361,  93  Am. 
Dec.  194;  Hards  v.  Burton,  79  lU.  504.  But 
it  is  not  competent  to  give  the  referee  powers 
of  final  decision.  Johnson  v.  Wallace,  7  Ohio, 
62,  pt.  2;  King  v.  Hopkins,  57  N.  H.  334; 
St.  Paul,  etc.,  R,  R.  Co.  V.  Gardner,  19  Minn. 
132  (Gil.  99),  18  Am.  Rep.  834."  Cooley's 
Const.  lim.  (5th  Ed.)  506,  note  1. 

"The  referee  exerts  no  power  proprio  vigore. 
Without  the  court  he  could  have  no  existence; 
without  the  court  he  could  not  act  after  his 
creation;  and  without  confirmation  and  adop- 
tion by  the  court  his  acts  have  no  force  or 
validity  whatever.  Nothing  can  originate  be- 
fore a  referee,  and  nothing  can  terminate  with 
or  by  the  decision  of  a  referee.    The  court  ac- 

auires  the  jurisdiction,  and  the  court  renders 
lie  judgment  upon  the  controversy;  therefore 
the  whole  exercise  of  the  judicial  power  is  by 
the  court,  the  referee  acting  only  in  an  inter- 
mediate capacity  as  an  auxiliary  to  the  court 
in  the  ascertainment  of  certain  facts  and  law 
necessary  to  its  enlightenment  in  giving  the 
proper  decree  or  judgment."  Carson  v.  Smith, 
5  Minn.  88  (OU.  58).  77  Am.  Dec.  539. 

"Legislation  providing  for  the  trial  of  causes 
by  auditors  and  referees,  and  making  their  find- 
ings evidence,  without  concluding  the  parties 
thereby,  is  within  the  power  of  the  Legislature 
and  valid.  In  such  cases  the  subordinate  ofii- 
cerg  act  under  the  directiMi  of  the  courts,  who 


may  review  and  reverse  the  findings  of  such 
officers '  but  legislation  making  the  findings  of 
snch  officers  conclusive  is  an  invasion  of  the 
province  of  the  judiciary  and  unoonstitutionaL'' 

"Judicial  power,"  as  used  in  CMiatitutiooa, 
has  been  discussed  as  follows: 

"The  judicial  power  mentioned  in  the  Con- 
stitution, and  vested  in  the  courts,  means  the 
power  conferred  upon  courts  oridained  and 
established  by  and  under  the  Constitution,  in 
the  strict  and  appropriate  sense  of  that  term- 
courts  that  compose  one  of  the  three  great 
departments  of  the  government  prescribed  by 
the  fundamental  law,  the  same  as  the  other 
two,^  the  legislative  and  the  executive."  Oiarge 
to  Grand  Jury  under  Fugitive  Slave  Law,  Frf. 
Cas.  No.  18,261. 

"The  judicial  power  extends  to  all  cases  in 
law  and  equity  arising  under  the  Ck>nstitution 
and  laws  and  treaties  of  the  United  States." 
Story  on  (Constitution  (5th  Ed.)   §  lf}40. 

"Article  5  of  our  Constitution  provides  for 
the  organization  of  the  judicial  department  of 
the  government.  It  prescribes  what  courts  ^hall 
be  established  and  defines  their  jurisdiction, 
names  the  officers  of  courts,  and  prescribes 
their  powers,  and  in  every  instance  save  one 
the  province  of  the  courts  so  provided  for  is 
to  hear  and  determine  causes  between  parties 
affecting  the  rights  of  persons  as  to  their  life, 
liberty,  and  property.  The  exception  is  the 
commisBioners'  courts,  which  are  not  properly 
a  part  of  the  judicial  department.  But  the 
whole  scope  of  the  article  shows  cleariy  what 
is  meant  by  the  judicial  department  of  the 
government."  M.,  K.  &  T.  Ry.  Ck).  of  Tex.  v. 
Shannon,  100  Tex.  389,  100  S.  W.  141,  10  L. 
R.  A.  (N.  S.)  681. 

Under  a  statute  which  authorised  district 
courts  to  remove  disabilities,  of  minority,  our 
Supreme  Court,  through  Judge  Gaines,  said: 

"Can  an  order  which  under  the  statute  re- 
moves the  disabilities  of  a  minor  be  deemed  in 
strict  language  the  judgment  of  a  court?  We 
think  not  It  fixes  no  right;  it  settles  no  dis- 
pute. It  acts  merely  upon  the  status  of  the 
applicant,  enlarges  his  capacities  as  a  free 
agent,  and  as  to  all  matters  not  political  places 
him  upon  the  plane  of  persons  who  have  at- 
tained their  majority.  If  the  proceeding  should 
be  deemed  judicial,  we  should  be  compelled  to 
hold  the  statute  in  conflict  with  the  Constita- 
tion,  for  the  reason  that  it  attempts  to  confer 
upon  the  district  courts  a  jurisdiction  not  em- 
braced in  their  powers  as  defined  by  the  Con- 
stitution. »  •  •  We  think  the  power  given 
by  the  statute  must  be  regarded  as  an  author- 
ity conferred  upon  the  district  judge  as  a  com- 
missioner, to  be  exercised  while  holding  the 
sessions  of  his  court,  and  not  upon  the  court 
itself.  He  could  hardly  be  compelled  to  exei^ 
else  the  function :  it  could  hardly  be  deemed  as 
official  duty."  Brown  v.  Wheelock,  75  Tex. 
385,  12  S.  W.  112. 

"Our  (jonstitutibn,  in  strong  terms,  declares 
that  judicial  powers  shall  be  vested  in  conrta, 
and  not  in  ministerial  officers.  Its  framets 
were  careful  to  clearly  mark  out  the  different 
departments  of  government,  and  to  firmly  pro- 
hibit the  lodging  of  judicial  powers  elsewhere 
than  in  judicial  tribunals.  Our  decisions  hare 
given  full  effect  to  our  constitutional  provi- 
sions, and  have  uniformly  declared  that  only 
judicial  officers  can  exercise  judicial  functif-ns. 
Little  V.  State,  90  Ind.  338  [46  Am.  Rep.  2i4): 
Wright  V.  Dcfrees,  8  Ind.  298;  Waldo  t.  Wal- 
lace, 12  Ind.  569;  Columbus  etc.,  Ry.  Co.  v. 
Board,  etc.,  66  Ind.  427."  (Gregory  t.  Sutr. 
94  Ind.  384,  48  Am.  Rep.  162. 

"All  judicial  power,  by  the  Constitutions  of 
the  states  and  nation,  is  vested  in  the  courts: 
but  the  judicial  power  therein'  conferred  upon 
and  limited  to  the  courts  is  that  judicial  poo-er 
which  can  be  exercised  only  by  the  courts. 
In  other  words,  the  courts  have  exclusive  pow- 
er to  hear  and  determine  thosb  matters  which 
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»ffect  the  lite  or  liberty  or  property  of  a  citi- 
len.  All  other  rights,  while  they  may  be  In 
t  sense  'judicial,'  are  not  ao  far  within  the 
iurisdiction  of  the  conrts  that  their  exercise 
>y  another  department  ia  void.  Territory  y. 
?ox,  6  IHk.  501;  Cameron  v.  Parker,  2  Okl. 
in,  38  Pac.  14." 

•'  'Judicial  power,'  in  Const,  art.  7,  {  2,  pro- 
nding  that  the  judicial  power  in  this  state,  'aa 
-.a  matters  of  law  and  equity,'  shall  be  vested 
in  a  Supreme  Court,  in  circuit  courts,  courts 
>f  probate,  and  justices  of  the  peace,  is  con- 
strued to  vest  such  power  as  the  courts  under 
lilaglish  and  American  systems  of  jurisprudence 
aave  always  ezecciaed  in  legal  and  equitable  ac- 
:ions;  that  is,  in  actions  at  law  the  power  of 
letermininfT  questions  of  law  and  not  of  fact, 
iDd  in  suits  in  equity  the  power  of  determin- 
ing questions  of  both  law  and  fact.  Callonan 
ir.  Judd,  23  Wis.  343,  349.  'Judicial  powers,' 
a  Const.  1879,  art  3,  {  1,  providing  that  the 
judicial  powers  of  this  state  shall  be  vested  in 
i  superior  court  and  in  such  inferior  courts  aa 
Che  Legislature  shall  from  time  to  time  ordain 
md  establish,  embraces  all  cases  criminal  and 
-ivil.  at  common  law  and  in  equity.  Gilbert  v. 
rhomas,  3  Ga.  575,  679." 

"The  judicial  power,  which  by  the  third  ar- 
ticle of  the  Constitution  is  vested  In  the  Su- 
sreme  Court  and  such  inferior  courts,  etc.,  and 
Khicb  shall  extend  to  all  'cases  in  law  and 
»]uity  arising  under  the  Constitution  or  laws 
it  the  United  States,'  is  a  conclusive  power. 
It  embraces  the  whole  judicial  power  as  to 
nich  matters.  United  States  v.  Smith,  i  N.  J. 
Uw  (1  Southard)  33.  38." 

"Judicial  power,  within  the  meaning  of  the 
3oastitution,  may  be  defined  to  be  that  power 
3y  which  judicial  tribunals  construe  the  Con- 
stitution, the  laws  enacted  by  Congress,  and 
■Jbe  treaties  made  with  foreign  powers  or  with 
Indian  tribes,  and  determines  the  rights  of  par- 
ties in  conformity  with  such  construction.  Gil- 
Jen  V.  Priest,  65  Barb.  (N.  Y.)  444,  448." 

The  four  next  preceding  quotations  are  from 
I  Words  and  Phrases,  pp.  3860.  3861. 

In  Hall  T.  Marks,  34. lU.  358.  the  Supreme 
I^ourt  of  Illinois  reviewed  the  constitutional 
provisions  vesting  the  j)ower8  of  government  in 
iiree  separate  and  distinct  bodies  of  magistracy, 
ind  held  that  the  rendition  of  a  judgment  is  a 
judicial  act,  and  that  a  statute  authorizing  a 
;lerk  to  render  a  judgment  by  default  in  vaca- 
:ion  was.  unconstituaonal.  With  reference  to 
lie  judicial  power  the  court  said : 

"The  power  to  adjudge,  determine  and  ren- 
ler  a  judgment  is  beyond  all  question  a  judicial 
tct.  and  ander  this  provision  can  only  be  done 
>y  judicial  authority.  •  ♦  »  The  Constitu- 
lon  has  conferred  this  power,  as  we  have  seen, 
ipon  the  judicial  department,  and  baa  only  au- 
burized  the  officers  composing  that  department 
o  exercise  the  power.  That  instrument  has 
lesignated  the  judges  and  magistrates  of  the 
rarious  courts  it  has  created  or  authorized  to 
te  formed,  as  the  officers  authorized  to  exer- 
:ise  the  judicial  power  of  the  state." 

In  relation  to  the  writ  of  habeas  corpus  it 
ras  said : 

"It  is  worthy  of  serious  consideration  wheth- 
T,  in  those  states  where  the  whole  judicial 
tower  is  by  the  Constitution  vested  in  certain 
pecified  courts,  it  is  competent  by  law  to  give 
o  judicial  officers  not  holding  sucb  courts  au- 
bority  to  review,  even  indirectly,  the  decisions 
if  the  courts,  and  to  discharge  persons  cummit- 
ed  under  their  judgments.  Such  officers  could 
ixercise  only  a  special  statutory  authority, 
fet  its  exercise  in  such  cases  is  not  only  judi- 
ial,  but  it  is  in  the  nature  of  appellate  judi- 
ial  power.  The  jurisdiction  of  the  Supreme 
:;onrt  of  the  TTnited  States  to  issue  the  writ 
n  cases  of  confinement  under  the  order  of  the 
district  Courts  was  sustained  in  Ex  parte  BoU- 
uan  and  Swartwout,  4  Crancb,  75  [2  L.  Ed. 
>54],  and  Matter  of  Metsgcr,  5  How.  176  [12 


I  L.  Ed.  104],  Ml  tins  ground  that  it  was  appel- 

'  late.    See,  also,  Bx  parte  Kearney,  7   Wheat 

I  38  [5  L.  Ed.  391] ;    Kx  parte  Wntkins,  7  Pet 

I  56$  [8  L.  Ed.  786];    Ex  parte  Milbum.  9  Fet 

704  1 9  L.  Ed.  280J;   Matter  pi  Kaine,  14  How. 

103  114  I*  Ed.  345]:  Matter  of  Eaton,  27  Mich. 

1;     Matter    of    Boddington,    20    Mich.    472." 

Cooley's  Const.  Lim.  (5th  EM.)  425,  note  3. 

Further,  as   to   what   acts  are  judicial  acts, 

i  sec  Henderson  v.  Beaton,  52  Tex.  29 ;   Rochelle 

v.   Lane,   105  Tex.  350,   148   S.   W.   659,   and 

eases   cited;     Ry.   v.   Shannon,   100  Tex.   379, 

100  S.  W.  138,  10  L.  R.  A.  (N.  S.)  681 ;   State 

v.  De  SUva,  165  Tex.  96,  145  S.  W.  331;   Ae- 

cousl  V.  Furniture  Ca   (Civ.  App.)  83  S.  W. 

1104;    Baldacchl  v.   Goodlet  «Sv.   App.)   145 

S.   W.   328;    "Addendum,"   by  this  writer,  in 

White  V.  White  (filed  June  30,  1917)  196  S. 

W.  508,  615. 

"Juaiclal  acts,  within  the  meaning  of  the 
Constitution  of  Indiana,  are  sudli  as  are  per- 
formed in  the  exercise  of  judicial  power.  But 
the  judicial  power  of  this  state  is  vested  in 
courts.  A  judicial  act,  then,  must  be  an  act 
performed  by  a  court,  touching  the  rights  of 
parties  or  property,  brought  before  it  by  vol- 
untary appearance,  or  by  the  prior  action  of 
ministerial  officers — in  short,  oy  ministerial 
acts.  See  Waldo  v.  Wallace,  12  lud.  569, 
where  the  constitutional  provisions  are  quoted. 
The  acts  done  out  of  court,  in  bringing  parties 
into  court,  are,  as  a  general  proposition,  minis- 
terial acta ;  those  done  by  the  court  in  ses- 
sion, in  adjudicating  between  parties,  or  upon 
the  rights  of  one  in  court  ex  parte,  are  judicial 
acts.  3  Blackst.  Comm.  p.  25."  Shoultz  v.  Mc- 
Pheeters,  79  Ind.  377. 

"A  judicial  duty  within  the  meaning  of  the 
Constitution  is  such  a  duty  as  legitimately  per- 
tains to  an  officer  in  the  department  designated 
by  the  Constitution  as  judicial."  State  v. 
Hathaway,  115  Mo.  38,  21  S.  W.  1084. 

"Where  the  inquiry  to  be  made  involves  ques- 
tions of  law  as  well  as  fact,  where  It  afiEects  a 
legal  right,  and  where  the  .decision  may  result 
in  terminating  or  destroying  that  right  the 
powers  to  be  exercised,  and  the  duties  to  be 
discharged,  are  essentially  judicial."  6  Ruling 
C!ase  Lew,  {  158. 

The  power  to  render  judgments  and  decrees, 
and  to  make  orders  forever  disposing  of  appeals 
i  in  pending  actions,  and  to  grant  or  refuse  re- 
I  hearings  on  such  appeals— such  powers,  in  brief, 
as  are  conferred  by  said  Belief  Act  upon  what 
my  Associates  are  pleased  to  call  the  "Commit- 
tee of  Judges,"  unquestionably  are  "judicial 
powers."  Sanders  v.  Cabanisa,  43  Ala.  173. 
Our  Constitution  vests  those  powers  in  courts, 
and  not  elaewhere ;  and  said  "Committee"  is 
not  a  court 

The  suggested  distinction  between  the  judicial 
,  powers  of  a  court  and  the  powers  of  a  judge 
!  thereof  is  one  which  has  been  recognized,  very 
,  clearly,  in  Constitutions  of  Texas,  and  by  our 
Legislature,    in    many    statutes,    and    by    our 
courts,  including  the  Supreme  Court  in  vari- 
ous decisions.    Among  such  provisions  in  former 
Constitutions  were  the  following: 

"The    Supreme    Court    and    judges    thereof, 
shall  have  power  to  issue  the  writ  of  habeas 
corpus,  and,  under  such  regulations  as  may  be 
prescribed  by  law,  may  issue  writs  of  manda- 
mus, and  such  other  writs  as  shall  be  neces- 
sary  to  enforce  its  own  jurisdiction,  and  also 
I  compel   a   judge  of  the  district   court  to  pro- 
I  ceed  to  trial  and  judgment  in  a  cause."    Const. 
I  Tex.  1845,  art  4,  J  3;    Const  Tex.  1861,  art. 
|4,  8  3. 

"The   district   court,    ♦    •    •    or   the  judges 

'  thereof,   shall   have   power   to   issue    all   writs 

I  necessary  to  enforce  their  own  Jurisdiction,  and 

[to]   give  them  a  general  superintendence  and 

control    over    inferior    jurisdictions."      Const 

Tex.  1861,  art.  4,  §  10. 

"The  Supreme  Court  and  the  judges  thereof 
shall  have  power  to  issue  the  writ  of  habeas 
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corpus,  and,  under  such  regulations  as  may 
be  prescribed  by  law,  the  said  court  and  the 
judges  thereof  may  issue  the  writ  of  manda- 
mus, and  such  other  writs  as  may  be  necessary 
to  enforce  its  own  jurisdiction.  Const.  Tex. 
1866,  art.  4,  I  3. 

"lie  said  [district]  conrts,  and  the  judges 
thereof,  sliall  have  power  to  issue  writs  of  in- 
junction, certiorari,  and  all  other  writs  neces- 
sary to  enforce  their  own  jurisdiction,  and  to 
give  them  a  general  superintendence  and  con- 
trol over  inferior  tribunals."  Const.  Tex.  1866, 
art.  4,  8  6. 

"The  Supreme  Court,  and  the  judges  thereof, 
shall  have  power  to  issue  the  writ  of  habeas 
corpus,  and,  under  such  regulations  as  may  be 
prescribed  by  law,  may  issue  the  writ  of  man- 
damus, and  such  other  writs  as  inay  be  neces- 
sary to  enforce  its  own  jurisdiction."  Const. 
Tex.  18C»,  art.  5,  f  3. 

"The  said  [district]  courts,  and  the  judges 
thereof,  shall  have  power  to  issue  the  writ  of 
habeas  corpus  and  all  other  writs  necessary  to 
enforce  their  own  jurisdiction  and  to  give  them 
a  general  superintendence  and  contnd  over  in- 
ferior tribunals."     Id.  §  7. 

"The  Supreme  Court  and  the  judges  thereof 
shall  have  power  to  issue,  under  such  regula- 
tions as  may  be  prescribed  by  law,  the  writ 
of  mandamus  and  all  other  writs  necessary  to 
enforce  the  jurisdiction  of  said  court."  Const. 
Tex.  1876,  art  5.  i  3. 

"The  Court  of  Appeals  and  the  judges  thereof 
shall  have  power  to  issue  the  writ  of  habeas 
corpus,  and  under  such  regulations  as  may  be 
prescribed  by  law  issue  such  writs  as  may  be 
necessaiy  to  enforce  its  own  jurisdiction."  Id. 
{6. 

"The  said  [district]  courts  and  the  judges 
thereof  shall  have  power  to  issue  writs  of  ha- 
beas corpus  in  felony  cases,  mandamus,  injunc- 
tion, certiorari,  and  all  other  writs  necessary 
to  enforce  their  jurisdiction."     Id.  |  8. 

Among  Texas  statutes  making  such  distinc- 
tions these  may  be  mentioned,  although  the 
constitutionality  of  many  of  them  seems  not  to 
have  been  determined  by  the  courts:  Acts  May 
11  and  12,  1846  (Acts  Ist  Leg.  pp.  200  and 
249).  HarUey's  Dig.  arts.  2928,  643,  referred  to 
in  Thome  v.  Moore.  101  Tex.  211,  105  S.  W. 
985;  Vernon's  Sayles'  Tex.  Civ.  Stats,  arts. 
96,  150,  152,  166,  239n  et  aei.,  240,  458,  473, 
523,  743,  1080,  1526.  1528.  1529.  1592.  1565, 
1660,  1713,  1714.  1772.  1787.  1788.  1793, 1800, 
1802,  1811-9.  1811-21.  1811—38,  1811-40, 
1811—59.  1811—67,  1811-83,  1811-99, 
1811—110.  2016.  2017,  2073,  2098,  2128,  2169, 
2185,  2201e,  2550,  3147,  3154,  4088,  4621, 
4643,  4644,  5249,  6044,  6045,  6319m,  6508. 
7094^  7434.  7437.  7446,  7747.  See,  also.  Acts 
1915,  c  39.  J  4:  chapter  17.  {4  (a);  Acts 
1917,  c.  10,  p.  31 ;  chapter  89,  p.  243 ;  chapter 
107,  p.  296. 

In  the  light  of  foregoing  provisions  of  our 
state  Constitution  and  hereinafter  cited  Texas 
decisions,  the  above-cited  Texas  statutes  fur- 
nish food  for  much  serious  thought  Such  dis- 
tinction between  powers  of  courts  and  powers 
of  Justices  lies  conspicuously  upon  the  face  of 
even  said  Relief  Act  itself.  Its  caption  de- 
clares the  act  to  be  one  "granting  additional 
powers  to  the  Chief  Justice  and  Associate  Jus- 
tices of  the  Supreme  Court  and  of  the  Courts 
of  Civil  Appeals  as  incidental  to  the  offices  held 
by  them,"  and  a  corresponding  declaration  ap- 
pears in  section  6.  In  the  declaration  that  such 
new  powers  are  "incidental"  to  the  office,  rath- 
er than  to  the  duties  of  the  courts  mentioned, 
fine  discrimination  is  shown,  probably  in  recog- 
nition of  the  fact  that  the  new  powers  and  du- 
ties which  the  act  seeks  to  confer  and  impose 
upon  Justices  of  Conrts  of  Civil  Appeals  as 
such  Justices  only,  aro  not  even  germane  to  the 
powers  and  duties  of  Courts  of  Civil  Appeals. 
as  set  out  in  the  Constitution,  and  as  defined 
by  our  statutes.     Not  reasonably  could  such 


power*  be  said  to  be  "incideDtal"  to  the  powen 
and  duties  of  those  courts. 

To  what  pre-existing  itowers,  then,  are  these 
new  powers  "additional"?  As  related  to  the 
Chief  Justice,  and  to  the  Associate  Justices, 
of  the  Supreme  Court,  it  fairly  may  be  said 
that  they  are  additional  to  (a)  the  powers 
which  the  Constitution  expressly  confers  upon 
the  Supreme  Court  as  a  court;  and  to  (b) 
the  powers  which  the  Constitution  expressly 
confers  on  all  members  of  that  court  separate- 
ly, as  Justices  of  that  court  to  be  exercised 
in  that  capacity,  in  chambers  or  in  vacation, 
and  not  by  the  court;  and  to  (c)  the  powers 
which  the  Legislature  heretofore  validly,  pur- 
suant to  specific  constitutional  provision,  bss 
conferred  upon  Justices  of  that  conrt  separate- 
ly, to  be  exercised  by  them,  respectively,  in 
that  capacity  and  not  otherwise.  But  as  to 
Justices  of  Courts  of  Civil  Appeals  the  same 
reasoning  cannot  apply  throughout,  because, 
through  a  notable  and  apparently  intentioDal 
omission,  our  Constitution  has  not  conferred 
any  power  whatever  upon  them,  separately,  as 
Justices,  to  be  exercised  in  that  rapacity,  and 
not  as  a  court,  and  has  not  authorized  the  Leg- 
islature to  do  so;  hence,  as  to  those  Justices, 
the  most  that  can  be  said  is  that  these  new 
powers  are  "additional"  to  the  powers  which 
have  been  granted  by  the  Constitution  to  Courts 
of  Civil  Appeals,  and  to  the  powers  which 
heretofore  the  Legislature  hjus  conferred  upon 
those  courts  and  has  attempted  to  confer  apon 
Justices  of  those  courts  (R.  S.  art.  1592),  to 
be  exercised  by  them,  separately,  as  such  jus- 
tices. But,  inasmuch  as  the  Constitution  does 
rot  confer,  nor  expressly  authorize  the  Legis- 
lature to  confer,  upon  them,  as  Jnstices.  any 
powers  except  such  as  they,  collectively,  have 
and  exercise  as  a  court,  it  is  evident  that  the 
powers  which  this  Relief  Act  of  1917  attempts, 
conditionally,  to  confer  upon  them,  as  "desig- 
nated Justices,"  are  really  to  be  exercised  by 
them  as  individuals  only.  The  reference  to 
them  as  Justices  of  Courts  of  Civil  Appeals 
serves  no  other  purpose  or  fnnctioo  than  to  in- 
dicate the  class  of  individuals  oat  of  which 
such  designation  is  to  be  made. 

Again,  ia  authorizing  the  designatioii  of  three 
Justices  of  Courts  of  (Mvil  Appeals  to  pass 
upon  referred  applications,  section  2  of  said  ai;t 
plainly  restricts  to  the  Chief  Justice  of  the  Su- 
preme Court,  acting  in  tliat  capacity  and  alone, 
and  not  otherwine,  or,  in  the  alternative,  to 
any  two  of  the  Justices  of  that  conrt  acting 
in  those  capacities,  together,  and  not  otherwise, 
the  exercise  of  that  power  of  designation;  bat, 
in  treating  of  the  reference  to  the  desiniated 
Justices  of  such  applications  for  writs  of  error, 
section  8  of  the  act  provides  that  sndi  refCi^ 
piK-e  shall  be  made  liy  the  "Supreme  Court" 
or  by  "any  two  of  the  Justices  thereof*  The 
distinction  thus  made  is  too  plain  to  be  Imored. 
without  doing  violence  to  that  actj  yet  it  has 
been  ignored,  in  designating  Jnstices  of  Courts 
of  Civil  Appeals  under  said  act  Moreover. 
section  6  of  said  act  provides  that  "the  Sn- 
preme  Court  shall  still  have  power  to  act  npoo 
applications  for  writs  of  error,  when  deemed 
expedient,  and  the  same  power  is  hereby  con- 
ferred upon  the  Justices  of  that  court,  actioa 
by  any  two  of  whom  shall  be  sofficient" 

It  will  be  noted  that  thereby  said  act  seeks 
to  do  these  two  distinct  things:  (1)  To  pre- 
serve the  right  and  power  of  the  Supreme 
Court  under  pre-existing  laws,  to  act  as  a 
court  upon  applications  for  writs  of  error; 
and  (2)  to  confer  "the  same  power"  npon  any 
two  Justices  of  that  court,  this  tieing  the 
first  attempt  of  the  Le|nslatuTe  to  do  Out,  and 
said  power  being  additional  to  the  powers  con- 
ferred by  our  ConstitatioD  upon  Jnstices  of  that 
court,  and  additional  to  the  powers  whidi 
that  instrument  authorizes  the  I.ieKislaturc  to 
confer  upon  them.  Article  6,  t  3.  In  tliis 
connection  it  will  be  observed  that,  de^ite  said 
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provision  tkat  any  two  of  the  Justieea  of  the 
Supreme  Court  may  "act  upon  applicationa  for 
write  of  error,"  the  anbaeqaent  portion  of  aec 
tion  5  ezpreisly  provides  that  in  any  case  fall- 
ing within  any  one  of  three  therein  enumerated 
daasea  "the  application  for  writ  of  error  shall 
be  passed  apon  by  the  Sapreme  Coart."  Con- 
sequently the  legislative  intent  appears  to  be 
that  such  an  exceptional  application  in  any 
case  belonging  to  any  such  class  shall  not  be 
referred  to  ue  designated  Justices  of  Courts 
of  Civil  Appeals,  and  shall  not  be  acted  upon 
by  even  two  Justices  of  the  Supreme  Conrt, 
acting  as  aucb  Joatlces  only,  but  shall  be  acted 
upon  by  the  Sapreme  Court,  as  a  conrt,  as 
formerly,  and  pursuant  to  pre-existing  laws. 

Furthermore,  the  emergency  clause,  embodied 
in  section  8,  oeclares  the  necessity  for  haste  in 
getting  three  Justices  of  Courts  of  Civil  Ap- 
peals to  ^ork  "in  the  disposition  of  business 
of  the  Sapreme  Court."  Inasmoeh  as  that  work 
is  not  within  the  jurisdiction  of  Courts  of  Civil 
Appeals,  and  is  not,  even  remotely,  related  to 
any  duty  arising  from,  or  growing  out  of,  or 
incidental  to,  that  jurisdictioD,  or  to  any  pow- 
er or  duty  of  those  courts,  under  the  Constitu- 
tion, or  said  Relief  Act,  or  anjr  other  statute, 
and  such  designated  Juaticea  eonsUtate  no  court 
or  other  organized  tribunal  (as  is  hereinafter 
shown),  it  is  evident  that  such  new  work  is  by 
said  Relief  Act  really  imposed  upon  them  in- 
dividaally.  Consequently  the  dedared  haste 
is  to  get  outside  individuals,  who  liappen  to  be 
Justifies  of  Courts  of  Civil  Appeals,  busy  in 
their  individual  capacities,  in  pmorming  duties 
and  in  exercising  powers  which,  imder  our  Con- 
stitution and  laws,  devolve  upon  the  Supreme 
Court,  as  a  court 

Never  before,  since  the  amendment,  in  1891, 
of  the  judiciary  article  of  our  Conatitution,  au- 
thorizing the  creation  of  Courta  of  Civil  Ap- 
peals, has  the  Legislature  undertaken  to  confer 
elsewhere  than  upon  the  Supreme  Court,  as  a 
court,  the  power  of  passing  upon  any  api^ca- 
tion  for  a  writ  of  error.  Consequently,  the  ef- 
fort, in  said  Relief  Act  of  1917,  to  confer  that 
power  upon  any  two  Justices  of  the  Supreme 
Conrt,  also,  like  the  effort  therein  to  confer  it, 
with  certam  exceptions,  and  contingeBtly,  in 
nearly  all  cases,  upon  sueh  designated  Justices 
of  Courta  of  Civil  Appeals,  constitutes  a  radi- 
cal departure  from  long-e8tat>li8hed  constitution- 
al and  legialative  policy,  and  indicates  very 
Btrongly  that,  in  the  enactment  of  said  Relief 
Act,  the  legijslative  mind  muat  have  been  di- 
rected to  the  stated  distinction  between  the  ju- 
dicial powers  of  appellate  courts  when  acting 
as  courts  and  the  powers  of  Justices  of  those 
courts  when  acting  merely  as  such  Justices,  or 
■a  individuals.  This  fact,  obviously,  should  be 
of  controlling  force  in  construing  said  Relief 
Act,  and  particularly  so  as  to  the  manner  of 
designating  members  of  Courts  of  Civil  Appeals 
to  serve  under  that  act.  Nevertheless  the  stat- 
ed distinction  is  one  to  which  my  A^ociates 
seem  to  attach  no  importance  whatever  in  re- 
lation to  either  the  validity  or  the  construction 
of  said  act. 

Among  our  Texas  deciaons  which  recognize 
the  above-stated  distinction  are  these:  Ilines 
▼.  Morse,  92  Tex.  104.  47  8.  W.  516;  Griner 
V.  Thomas,  101  Tex.  36,  KM  S.  W.  1058,  16 
Ann.  Cas.  944;  Thome  v.  Moore,  101  Tex.  205, 
105  S.  W.  985;  Ex  parte  Reeves,  100  Tex.  617, 
108  8.  W.  478;  Nalle  v.  City  of  Austin,  101 
Tex.  48,  104  S.  W.  1050;  Ashford  v.  Good- 
win, 108  Tex.  497,  131  8.  W.  538,  Ann.  Cas. 
1913A,  699;  Hodges  v.  Ward,  1  Tex.  244; 
Doss  V.  Waggoner,  3  Tex.  515;  Jones  v.  Mo- 
Mahan,  30  Tex.  727;  Hnnton  v.  Nichols,  55 
Tex.  224;  West  v.  Burke,  60  Tex.  51;  WU- 
son  V.  Wichita  Co.,  67  Tex.  647,  4  S.  W.  67; 
Brown  v.  Wheelock,  75  Tex.  385,  12  S.  W.  Ill, 
841;  Pittnum  v.  Byars,  100  Tex.  518,  101  8. 
W.  789;  Coutnrie  v.  Crespi,  108  Tex.  554,  131 
S.  W.  403;  Hamill  v.  Samuels,  104  Tex.  46, 
133  S.  W.  419;   Fecoa  A  N.  Xez.  Ry.  Ca  r. 


Cox,  104  Tex.  666.  140  8.  W.  1078;  U.,  10» 
Tex.  40,  148  8.  W,  ,606.  See,  also,  Ellis  ▼. 
Harrison,  24  Tex.  Civ.  App.  13,  66  8.  W.  692, 
57  S.  W.  984;  Railroad  v.  Alexander  (Civ. 
App.)  135  S.  W.  708 :  Wier  v.  Hill,  68  Tex. 
Civ.  App.  370.  126  S.  W.  366;   Chickasba  Mill- 


ing Co.  V.  Crutcher  (Civ.  App.)  141  8.  W.  357; 
Brown  V.  McClendon,  66  Tex.  Civ.  App.  561, 
121  S.  W.  008:   Acconei  v.  Furniture  Co.  (Civ. 


■Am*.     O.      tw  ,    VVWa       a.V;VUUEU     v.     f  UllULUiC    \^KJ,     I^JAT, 

App.)  83  S.  W.  1104;  Neville  v.  MiUer  (Civ. 
App.)  171  8.  W.  1109,  and  c.  c. ;  Rosamond  v. 
MarfE  (Civ,  App.)  185  8.  W.  1067.  As  to  ap- 
pointment of  receiver  in  vacation,  see  Hdw.  Co. 
V.  Mfg.  Co.,  88  Tex.  468,  27  S.  W.  100;  Land 
Co.  V.  Blevens,  12  Tex.  Civ.  App.  410,  34  8. 
W.  828;  Drug  Co,  v.  Freeman,  15  Tex.  Civ. 
App.  461,  39  8.  W.  628;  Williams  v.  OdeU 
(Civ.  App.)  47  S.  W.  151,  in  none  of  which,  it 
seems,  was  the  constitutionality  of  the  statute 
questioned.  The  foregoing  lists  of  decisions  are 
not  exhaustive.  The  great  weight  of  them  is 
to  the  effect  that,  when  judicial  power  is  con- 
ferred by  our  Constitutioa  upon  a  "court,"  it 
means  the  court  in  session,  and  not  in  vacation. 
It  does  not  mean  the  Justices,  or  the  judges,  or 
the  judge  of  the  court,  in  chambers  or  in  vaca- 
tion. 

By  a  petition  addressed  to  the  Chief  Justice 
and  Associate  Justices  of  our  Supreme  Court, 
they  were  asked,  in  vacation,  to  grant  in  vaca- 
tioi^  a  writ  of  mandamus  to  compel  the  clerk 
of  that  court  to  transmit  to  the  clerk  of  a  Court 
of  Civil  Appeals  a  certain  order  of  the  Supreme 
Court.    The  first  question  was : 

"Have  the  judges  of  the  Supreme  Court  dur- 
ing vacation  the  power  to  grant  a  writ  of  man- 
damns  in  any  case?" 

That  court,  through  Chief  Justice  Gaines, 
said: 

"1.  Section  2  (371  of  article  6  of  our  Consti- 
tution, which  provides  for  the  organization  at 
the  Supreme  Court  and  defines  the  powers  and 
jurisdiction  which  are  conferred  upon  it  and 
which  may  be  conferred  by  the  Legislature, 
Contains  this  provision:  '•  •  •  The  Supreme 
Court  and  the  Justices  thereof  shall  have  power 
to  issue. writs  of  habeas  corpus  as  may  be  pre- 
scribed by  law,  and  under  such  regulations  as 
may  be  prescribed  by_  law  said  court  and  th^ 
justices  thereof  may  issue  writs  of  mandamus, 
procedendo,  certiorari,  and  such  other  writs  as 
may   be  necessary   to  enforce  its  jurisdiction.' 

•  ♦  •  Upon  the  construction  of  this  provi- 
sion the  determination  of  the  firgl;  question  must 
depend.  Courts,  the  terms  of  which  are  fixed 
b^  law,  have  no  power  to  sit  save  during  term 
time,  unless  for  special  reasons,  authority  to. 
hold  a  special  session,  or  to  bear  and  determine, 
some  special  class  or  classes  of  cases  during 
their  ordinary  vacation,  be  conferred  upon  them. 

•  •  *  The  Constitution  limits  the  sessions 
of  the  Supreme  Court  to  a  specified  term  of 
nine  months  and  fixes  the  place  where  it  must 
sit  and  does  not  specially  provide  for  the  ex- 
ercise of  its  jurisdiction  at  any  other  time  or 
place.  It  follows  that  it  can  act  at  no  other 
time  or  place.  But  the  provision  In  question 
confers  the  same  jurisdiction  toith  reaped  to  the 
icrtts  therein  tpeoified,  upon  the  juttioea  of  the 
Supreme  Court,  which  is  conferred  upon  the 
court  itself,  and  neither  directly  nor  indirectly 
limits  the  time  or  fixes  the  place  at  which  (A«y 
are  to  act.  In  the  exercise  of  the  jurisdiction 
thereby  conferred  they  may  act,  as  juatioea  of 
the  Supreme  Court  and  not  aa  the  court  iiaelf, 
either  in  term  time  or  in  vacation.  The  pow- 
er, however,  is  limited  to  the  grant  of  such  pro- 
cess as  may  be  neoeaaary  to  enforce  the  ;iirt«- 
diction  of  the  court.  The  provision,  in  our  opin- 
ion, is  a  wise  one.  It  may  be  necessary  to  is- 
sue a  writ  to  enforce  the  jurisdiction  of  the 
court  in  vacation  as  well  as  in  term  time;  and 
for  this  reason,  doubtless,  the  power  was  con- 
ferred upon  the  Justices  of  the  court.  The 
present  case  serves  to  illustrate  the  point.  Here 
the  clerk,  being  without  a  decision  of  the  8u- 
prcnM  Court  to  guide  him  and  pursuing  thq 
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usual  pracrtice  of  tbe  court,  eautiooBlr  decUn- 
ed  to  transmit  to  tbe  Court  of  (^vil  Appeal*  a 
certificate  necessary  to  a  prompt  enforcement 
of  a  judgment  of  that  court;  and  although  tbe 
relator  felt  a»rieved  by  this  course,  she  would 
have  been  witnout  remedy  but  for  the  power 
conferred  upon  us,  as  Justices  of  tbe  court,  to 
hear  and  determine  in  vacation  tbe  case  made 
by  her  petition.'*  (Italics  mine.)  Hinee  ▼. 
Morse,  supra. 

In  an  action  for  a  writ  of  mandamus  to  com- 
pel a  district  judge  to  vacate  his  vacation  order 
temporarily  suspending  a  county  judge  from 
office,  our  Supreme  Court,  through  Mr.  Justice 
Williams,  said: 

"The  application  for  mandamus  was  present- 
ed to  some  of  the  Justices  of  this  court  in  vaca- 
tion and  they  were  asked  then  to  issue  the  man- 
damus under  the  authority  of  article  946,  Re- 
vised Statutes,  but  were  of  the  opinion  that  the 
Lesislature  was  empowered  by  section  3  of  ar- 
ticle 5  of  the  Constitution  to  confer  such  origi- 
nal jurisdiction  upon  the  court  only,  and  not 
upon  the  judges  thereof.  The  cause  was  there- 
fore Bet  down  for  hearing  in  term  time. 
•  •  * "  Griner  v.  Thomas.  101  Tex.  88,  104 
S.  W.  1069,  16  Ann.  Cas.  944. 

Similarly,  this  writer,  some  two  year*  ago. 
and  after  making  a  somewhat  careful  study  or 
tte  distinction  w-nieh  our  Constitution  and  stat- 
utes make  between  the  judicial  powers  of  courts 
and  the  judges  thereof,  declined  to  issue,  in  va- 
cation of  the  Supreme  Court,  a  writ  of  manda- 
mus not  necessary  for  enforcement  of  its  ju- 
risdiction. In  an  action  for  a  writ  of  manda- 
mus to  compel  a  district  judge  to  vacate  an  or- 
der made  by  him  in  vacation,  upon  a  hearing 
and  after  notice,  requiring  publication  of  the 
result  of  a  local  option  election,  our  Supreme 
(jenrt  refused  the  writ  of  mandamus,  aaying, 
through  Mr.  Justice  Williams: 

"Section  8  of  article  0  of  the  Constitution, 
which  defines  the  power  and  jurisdiction  of  the 
district  court,  and  of  the  judges  thereof,  pro- 
vides: 'And  said  court  and  the  judges  thereof 
shall  have  power  to  issue  writs  of  habeas  cor- 
pus, mandamus,  injunction,  and  certiorari,  and 
all  writs  necessary  to  enforce  their  jurisdiction.' 
This  provision  has  been  construed  as  giving  the 
substantive  power  to  issue  the  writs  named  in 
all  cases  when  courts  of  law  or  equity,  under 
settled  rules,  would  have  the  power  to  issne 
them,  whether  thev  be  necessary  to  enforce 
■ome  jurisdiction  given  by  the  other  provisions 
or  not  This  provision  is,  in  itself,  a  grant  of 
distinct  jurisdiction  and  powers  which  do  not 
depend  upon  the  other  provisions  defining  class- 
es of  cases  or  amounts  in  controversy  over 
which  also  jurisdiction  is  given.  County  of 
Anderson  v.  Kennedy,  58  Tex.  616.  The  well- 
■ettled  construction  of  such  a  phrase  as  'said 
court  and  the  judges  thereof  is  that  it  means 
tiie  court  when  in  session,  and  the  judges  act- 
ing in  vacation.  The  language  therefore  equal- 
ly empowers  the  court,  when  in  session,  and  the 
judge,  when  the  court  is  not  in  session,  to  issue 
the  writs.  The  power  is  conferred  upon  the 
judge  in  the  same  language  that  confers  it  np- 
on  the  court.  Unquestionably  the  court  has 
power  to  issue  the  peremptory  mandamus. 
How,  then,  can  the  same  words  that  grant  it 
to  the  court  be  held  not  to  have  granted  it  to 
the  judge?  •  •  ♦  The  power  lodged  with  the 
district  judge  is  not  an  arbitrary  one.  He  is 
the  same  officer  that  exercises  the  power  when 
presiding  over  the  court,  and  acts  judicially,  aft- 
er a  hearing,  in  the  same  manner  in  which  the 
court  acts.  Nor  was  tlie  power  unknown  to  our 
judicial  system  before  the  adoption  of  the 
present  Constitution.  The  Acts  of  May  11  aad 
12,  1846,  conferred  it  upon  the  judges  of  both 
the  Supreme  and  district  courts.  Hartley's 
Dig.  arts.  64,S.  21)28.  It  is  given  to  judges  also 
in  a  number  of  other  jurisdictions.  23  Cyc.  p. 
55,  and  authorities  cited.  Tbe  decision  in  the 
case  of  Murphy  v.  Wentworth,  36  Tex.  147, 
was  made  under  the  (34»8titution  of  1868,  which 


did  not  contain  the  provialoB  which  w«  have 
discussed.  It  geema  to  be  irreconcilable  with 
tbe  decision  in  Jones  t.  McMahan,  30  Tex.  7ia 
Neithw  of  thoM  cases,  however,  involved  tbe 
oonatniction  of  a  provision  like  that  in  the  pres- 
ent O)nstitution,  and  we  are  not  called  upon  to 
determine  which,  if  either,  of  them  is  corTecC" 
Thome  v.  Moore  .sapra. 

The  foregoing  decisions  carry  dear  recogni- 
tion of  the  principle  that  Justices  and  judges, 
acting  in  those  capacitieB  and  not  as  a  court, 
can  exercise  only  such  judicial  powers  as  tbe 
Constitution,  by  way  of  exception,  expressly 
confers^  or  authorizes  the  Legulature  to  con- 
fer, upon  them  as  judges.  Under  tbe  drcum- 
etances  it  is  therefore  as  remarkable  a#  it 
is  regrettable  that  tbe  principle  mentioned  was 
not  consistently  regarded  in  drafting  said  Re- 
Uef  Act 

Our  Supreme  Court,  through  Judge  Brown, 
held:  "The  Legislature  had  no  power  to  re- 
quire the  judges  of  the  district  courts  to  hear 
and  determine  contested  elections  in  vacation; 
the  Constitution  confers  that  power  upon  tbe 
district  courts,  which  meane  the  court  in  ses- 
sion. ♦  •  •  This  court  will  not  direct  the 
respondent  to  hear  the  contest  in  vacation,  be- 
cause the  law  that  so  provides  is  void."  Ash- 
ford  v.  Gtoodwin,  supra. 

In  Ex  parte  Reeves,  supra,  it  was  held  by  our 
Supreme  Court  that  under  section  29  of  article 

5  of  the  Constitution  "the  I/egislature  is  with- 
out power  to  provide  for  the  court  sitting  at 
a  called  term."  although  section  17  of  the  same 
article  provides  that  the  county  court  "shall 
dispose  of  the  probate  business  either  in  term 
time  or  vacation  as  may  be  provided  by  law." 
See,  ahH>,  Stewart  v.  Kemp,  64  Tex.  248.  la 
the  early  case  of  Hodges  v.  Ward,  supra,  in 
an  opinion  by  Judge  Wheeler,  it  was  hdd  Uiat 
no  judgment  or  decree  could  be  rendered  by 
a  district  court  "in  chambers." 

In  Doss  V.  Waggoner,  supra,  through  Jodge 
Hemphill,  It  was  said:  "The  coort  bad  no  ju- 
risdiction to  try  and  determine  causes  at  the 
time  these  judgments  purport  to  have  beeo 
rendered.  TTiere  was,  in  fact,  no  court  ia  ses- 
sion, and  no  judgments  could  by  law  have  lieea 
pronounced;  and,  conseqaraitly,  they  are  not 
only  absolute  nullities,  in  tbe  ordinary  signifi- 
cation of  the  term,  when  applied  to  jodgmeDts 
of  courts  having  no  jurisdiction  ovw  the  sub- 
ject-matter of  the  parties,  bat  they'  sie  not 
even  tbe  acts  of  a  court,  and  are,  therefore. 
not  susceptible  of  appeal  or  the  subjects  ot 
revision  in  an  appellate  tribunal." 

In  Jones  v.  McMaban,  supra,  under  section 

6  of  article  4  of  the  Constitution  of  1866.  which 
provided,  as  above  shown,  that  district  courts 
and  "the  judges  thereof  shall  have  power  to 
issue  writs  of  injnnction,  certiorari,  "and  all 
other  writs  necessary  to  enforce  their  own 
jurisdiction,"  it  was  held  that  the  power  re- 
sided in  the  judges  as  well  as  in  the  conrtSL 

In  Hunton  v.  Nichols,  supra,  under  Act  Feh. 
5,  1840  (I^ws  of  Republic,  4th  Cong.,  p.  IIO), 
"regulating  the  duties  of  probate  courts  and  the 
settlement  of  succession,  it  waa  said:  "There 
is  not,  in  the  72  sectione  which  compose  this 
statute,  a  line  or  syllable  from  which  can  be 
deduced  any  power  or  authority  in  the  Chief 
Justice,  as  such,  to  make  partition  of  estates 
or  decree  the  sale  of  lands  in  vacation.  •  •  • 
This  power  is  conferred  upon  th«  probate 
court.  It  is  the  highest  attribute  ot  its  In- 
risdiction." 

In  Wilson  v.  Wichita  0>unty,  supra,  the  coun- 
ty judge  approved,  in  his  own  name,  in  open 
commissioners'  court,  the  bond  of  the  county 
treasurer.  Held,  that  did  not  make  the  ap- 
proval the  act  of  the  court.  With  reference 
to  the  statute  concerning  statements  of  fait 
it  was  said:  "Article  1293  requires  the  au- 
thentication to  be  made  by  the  court.  This  im- 
plies that  it  must  be  made  by  the  judge  while 
sitting  as  a  court.  Coonsei  for  plaintifT  in 
errM  contends  that  the  term  'court,'  as  tliere 


Digitized  by  ^OOQlC 


Tex.) 


SAN  ANTONIO  ft  A.  P.  tiX.  CO.  r>.  BliiAIB 


116T 


nsed,  means  the  same  as  "Jadges  of  the  conrt,' 
and  he  refers  to  decisions  of  other  states  which 
seem  to  snpport  that  riew,  but  cites  none  from 
the  courts  of  this  state.  •  •  •  That  the 
terms  'court'  and  'Judge,'  as  aaed  in  the  stat- 
ute relating  to  the  regulation  of  appeals,  are 
not  intended  to  be  nsed  interchangeably,  is, 
we  think,  settled  by  the  Supreme  Court  of 
this  state.  Oouturie  v.  Crespi  [103  Tex.  654] 
ISl  S.  W.  404;  Plttman  v.  Byars.  100  Tex. 
51.S.  101  S.  W.  789."  Chiekasha  Milling  Co. 
v.  Crutcher,  supra. 

In  Accousi  T.  Furnitnre  Co.,  supra,  in  relation 
to  an  order  trranting  additional  time  for  filing 
a  statement  of  facts  and  bills  of  exception,  it 
was  said:  "This  power  is  inherent  in  courts, 
both  at  law  and  in  equity  and  ie  not  depend- 
ent for  its  existence  upon  any  statute.  But 
in  the  absence  of  express  statutory  authority, 
it  can  only  be  exercised  by  the  court  in  the 
discharge  of  its  judicial  functions  as  such. 
*  •  ♦  To  determine  whether  a  judgment  has 
been  rendered,  so  that  it  may  be  entered  nunc 
pro  tunc,  is  a  judicial  function,  to  be  ex- 
ercised only  by  the  court  wherein  it  ia  claims 
ed  the  judgment  songbt  to  be  entered  waa 
pronounced.  This  often  requires  the  bearing 
and  consideration  of  testimony  before  it  can 
be  judicially  determined  that  a  judgment  sought 
to  be  entered  nunc  pro  tunc  was  actually  ren- 
dered. The  exercise  of  this  power  to  hear 
and  determine  ia  of  its  rery  nature  judicial; 
and,  if  there  be  degrees  in  judicial  functions, 
is  as  high  an  exercise  of  judicial  power  as  that 
which  is  called  into  play  in  rendering  the  judg- 
ment itself.  We  know  of  and  can  find  no  au- 
thority for  the  exercise  of  such  power  by  a 
court  or  its  judge  during  vacation;  and  such 
power,  from  its  very  nature,  in  the  absence  of 
legislative  authority  (if,  indeed,  it  is  within 
the  power  of  the  Le^slature  to  grant  it),  can 
only  be  exercised  while  the  court  is  in  session. 
The  very  meaning  of  the  term  'vacation,'  as 
applied  to  a  court,  imports  an  absence  of  pow- 
er to  render  judgment  or  grant  interlocutory 
judicial  orders." 

.Several  of  the  above-cited  decisions  are  to  the 
effect  that  no  appeal  will  lie  from  the  judg- 
ment of  a  judge  rendered  during  vacation,  or  in 
chambers,  becaiwe  it  is  not  the  judgment  of 
any  court  "Though  a  judge  of  the  district 
court  may  decide  certain  matters  in  vacation, 
and  render  judgment  therein,  yet  such  judg- 
ment, whether  interlocutory  or  final,  is  not 
the  judgment  of  the  court  over  which  he  pre- 
sides, but  is  merely  his  jiidgment  as  a  district 
judge  sitting  in  vacation.  In  such  a  case,  un- 
less a  right  of  appeal  be  given  by  positive  law, 
none  exists.  Section  4:  Ency.  PI.  &  Pr.  365. 
Since  our  statutes  give  the  right  of  appeal  only 
from  judgments  of  the  district  and  county 
courts,  and  since  the  judgment  in  this  case  was 
a  judgment  in  neither  court,  we  think  that  we 
acquired  no  jurisdiction  to  reverse  the  judg- 
ment" Pittman  v.  Byars,  100  Tex.  618,  101 
S.  W.  789. 

In  Couturie  v.  Crespi,  supra,  the  Supreme 
Court  through  Judge  Gaines,  said,  in  sub- 
stance, that  an  order  extending  the  time  for  the 
preparation  and  filing  of  a  statement  of  &cts 
must  be  made  "by  the  court  which  means  by^ 
the  court  in  session  and  presumably  at  the  term 
at  whicl»  the  judgment  was  rendered." 

In  IlamiU  r.  Samuels,  supra,  the  Supreme 
Court  through  Chief  Justice  Brown,  said:  "The 
court  or  the  judge  of  the  court,  may,  for 
Kood  cause  shown,  extend  the  time,  with  the 
limitation  only  that  it  must  not  delay  the  filing 
of  the  statement  of  facts  with  the  transcript 
in  the  appellate  court  within  the  time  pre- 
scribed by  law." 

In  P.  &  N.  T.  Ry.  Co.  v.  Cox,  104  Tex.  556, 
140  S.  W.  1078,  in  reviewing  the  same  question, 
the  Supreme  Court  through  Mr.  Justice  Ram- 
say, said:  "It  may  be  conceded  that  the  word 
'court'  is  many  times  used  as  synonymous  with 
and  interchangeably-  with  the  word  'judge,'  but 


hi  the  partioalar  dauae  oontnAing  us  here  it 
is  used  in  Its  strictly  legal  sense,  and  that  this 
construction  must  control." 

In  the  report  of  another  hearing  of  the  same 
case,  the  question  being  as  to  the  construction 
rather  than  as  to  the  validity  of  the  statute, 
the  court  said:  "The  act  of  the  Thirty-First 
Legislature,  as  copied  above,  is  in  plain  terras 
and  conferred  autliority  upon  the  judge  of  the 
district  court  to  make  in  vacation  the  order  that 
was  entered  in  this  case."  106  Tex.  40,  143 
8,  W.  006. 

In  Brown  ▼.  McClendon,  anpra,  the  Court  of 
Civil  Appeals  raised,  but  did  not  decide,  the 
question  as  to  whether  a  justice  of  the  peace 
may  hear  a  canae  on  its  merits  out  of  term  time. 

Many  of  the  above-mentioned  Texas  cases, 
some  of  which  appear  to  be  somewhat  conflicting, 
are  cited,  not  so  much  to  show  the  status  of  the 
law  upon  the  point  involved,  as  to  call  attention 
to  the  great  number  of  instances  in  which  the 
courts  of  this  state  hove  recognized  said  dis- 
tinction between  the  powers  of  courts  and  the 
powers  of  judges.  'The  stated  distinction  is 
recognized  by  many  state  Constitutions,  and 
by  decisions  of  courts  of  various  states. 

"The  king  himself,  though  he  be  intrusted 
with  the  whole  executive  power  of  the  law,  can- 
not sit  in  judgment  in  any  court,  but  liis  justice 
and  the  laws  must  be  administered  according 
to  the  power  committed  to  and  distributed  among 
Ills  several  courts  of  justice."  1  Bacon,  Abr. 
611). 

"Tlie  gladsome  light  of  jurisprudence,  the 
judicature,  only  belongeth  to  the  judges."  4 
Inst.  78. 

"Our  Constitution  vesta  the  judicial  power  of 
tbe  state  not  in  officers,  hut  in  courts.  Ia 
spenkincr  of  the  constitutional  provision,  in  Wal- 
do ▼.  Wallace,  12  Ind.  569:  'It  will  be  observed 
that  the  judicial  power  is  ve«ted  in  courts,  not 
in  officers.'  It  is  dear  tliat  the  common  law  so 
vested  it  and  that  the  Constitution  there  con- 
tinues it  Cooley,  Const.  Lim.  (4tb  Ed.)  74." 
People  v.  Noble,  supra. 

'"The  jtidiciBl  power,  properly  so  called,  has 
never  been  vested  anywhere  but  in  courts."  Ab- 
bott V.  Mathews.  26  Mich.  176. 

"Where  the  Constitution  divides  the  powers  of 
the  government  into  three  distinct  departments, 
and  confides  each  department  to  separate  mag- 
istrates, the  Legislature  has  no  Judicial  power, 
and  can  confer  none  upon  a  court  or  judge. 
Xorwalk  St.  R.  Co.'s  Appeal,  60  Conn.  576,  87 
AtL  1080,  39  U  B.  A.  794."  8  Cyc.  813, 
note  53. 

In  holding  invalid  a  statute  which  sought  to 
authorize  a  judge,  at  chaml>er8,  to  render  a 
judgment  in  cases  of  insolvent  debtors,  it  was 
said: 

"By  article  6  of  our  Constitution  the  Judi- 
cial power  is  vested  in  one  Supreme  Court,  in 
circuit  courts,  in  probate  courts,  and  in  justices 
of  the  peace.  Tbe  Legislature  is  also  author^ 
ized  to  establish  municipal  courts  in  cities  and 
courts  of  conciliation.  The  courts  referred  t» 
in  this  article  are  permanent  organizations  for 
the  administration  of  justice.  •  •  *  i^^  ex- 
ercise of  judicial  power  in  its  strict  legal  sense 
can  be  conferred  only  upon  courts  named  in  the 
Constitution."  Kisser  T.  Hoyt,  53  Mich.  186, 
18  N.  W.  611. 

"If  the  Legislature  should  attempt  to  establish 
independent  tribunals  and  vest  them  with  judi- 
cial powers,  the  constitutional  formalities  would 
have  to  be  complied  with  to  give  them  validity." 
Carson  v.  Smith,  5  Minn.  58  (Gil.  58),  77  Am. 
Dec.  539. 

In  holding  void  a  statute  which  assumed  to 
confer  judicial  power  upon  a  notary  public,  the 
Supreme  Court  of  Midiigan  said: 

"This  presents  the  naked  question  whether 
the  Legislature  possessed  the  constitutional 
power  to  confer  such  jurisdiction  upon  the 
notary.  The  proceeding  authorized  by  the  stat- 
ute first  cited,  for  dissolving  attachments,  is  as 
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clearly  a  judicial  proceeding  aa  the  trial  of  « 
cause  in  any  court  of  the  state ;  and  the  power 
'to  hear  and  determine'  such  application  under 
the  statute  is  as  cleariy  a  judicial  power  as  that 
exercised  by  a  justice  of  the  peace  or  a  judge  up- 
on the  bench.  It  is  not  like  a  mere  reference  to 
take  proof  or  compute  amounts  to  be  reported  to 
a  court  of  record  for  their  judicial  action,  but 
it  is  'to  hear  and  determine'  questions  both  of 
law  and  fact.  Section  1,  art  6,  of  the  Con- 
stitution declares:  "The  judicial  power  is  vested 
in   one    Supreme   Court,   in   circuit   courts,   in 

Srobate  courts,  and  in  justices  of  the  peace, 
[nnicipal  courts  of  civil  and  criminal  juris- 
diction may  be  established  by  the  Legislature, 
in  cities.'  This,  beyond  all  controversy,  vests 
the  whole  judicial  power  of  the  state  in  courts 
and  officers  named  in  this  section,  unless  there 
be  some  further  provision  in  the  same  Consti- 
tution, conferring  upon  some  other  court  or 
officer  a  part  of  such  judicial  power,  or  au- 
thorizin);  the  Legislature  to  confer  it;  and  in 
the  latter  case  it  can  only  be  possessed  or  con- 
ferred by  such  further  provision  expressly,  or  by 
necessary  implication,  which  would  have  the 
effect  to  take  the  case  out  of  the  general  pro- 
vision above  quoted.  This  must  be  so  upon  prin- 
ciple, or  the  Constitution  itself  must  be  subject 
to  leicislative  repeal.  It  is  also  well  supported 
by  authority.  See  2  Story  on  Const.  il  1590 
to  1592;  People  ex  rel.  City  of  Kockford  v.  May 
nard.  14  III.  420:  Gibson  v.  Emerson.  2  Rng. 
(7  Ark.)  173."    Chandler  v.  Nash,  6  Mich.  400. 

"Under  our  Constitution  such  powers  as  are 
strictly  judicial  in  their  character  can  only 
be  vested  in  certain  courts  which  are  named  in 
the  Constitution  itself.  The  drcait  courts,  as 
courts,  have  such  powers.  The  judges,  as  judg- 
es, out  of  court,  do  not  possess  them,  and  cannot 
be  rested  with  them."  Railway  t.  Dunlap,  47 
Mich.  456,  11  N.  W.  271. 

A  .statute  provided  that  an  injunction  of  a 
certain  character  should  not  be  granted,  except 
by  the  court  and  on  notice.  Such  an  injunc- 
tion, granted  ex  parte  by  a  justice  of  the  court, 
was  held  void.  WilMe  v.  Railroad  Co.,  12  Hun 
(N.  T.)  242.  A  statute  authorizing  the  Supreme 
Court  to  direct  tiie  filing  of  an  information  was 
held  not  to  authorize  judges  of  that  court  to  do 
so  in  their  individual  capacities.  Ohio  R.  Co. 
V.  State,  10  Ohio.  360.  Under  the  Code  a  coun- 
ty judge  had  no  powers  except  while  holding  a 
ouarterly  court.    Arthur  v.  Green,  8  Mete.  (Ky.) 

Under  the  Constitution  of  Colorado,  Which  pro- 
vided that  the  Supreme  Court  "shall  have  power 
to  issue  writs  of  habeas  corpus,  mandamus,  quo 
warranto,  certiorari,  injunction,  •  •  •  with 
ainthority  to  bear  and  determine  the  same,"  it 
was  held  that  the  Justices  of  that  court,  acting 
singly,  in  vacation,  are  without  jurisdiction  and 
authority  to  issue  writ^  of  habeas  corpus  or  to 
determine  matters  ariRing  thereon.  In  re  Gar- 
vey,  7  Colo.  502,  4  Pac.  758.  Constitutional 
provisions  conferring  upon  the  Supreme  Court 
authority  to  issue  certain  writs  do  not  confer 
that  authority  upon  judges  of  that  court  in  va- 
cation. People  V.  District  Court,  28  Colo.  485, 
60  Pac.  1006. 

"It  is  contended  that  our  statutes  confer  on 
the  judge  the  authority  to  hear  and  determine 
the  wuole  issues  in  a  case  of  this  kind  in  vaca- 
tion. If  there  is  such  a  statute,  it  is  in  violation 
of  section  1,  art.  6,  of  our  Constitution,  above 
quoted."  State  v.  Woodson,  161  Mo.  444,  61 
S.  W.  252. 

Rule  17  of  the  Supreme  Judicial  Court  of 
Maine  (70  Atl.  ix)  provides:  "When  a  motion 
for  a  new  trial  is  made  for  any  other  cause 
rthan  that  the  verdict  is  against  the  law  or  evi- 
dence] the  evidence  in  support  thereof  shall  be 
taken  within  such  time  and  in  such  manner  as 
the  court,  at  the  next  ensuing  term,  shall  order, 
or  the  motion  will  be  regarded  as  withdrawn." 
That  court  held  that  b^  said  rule  "no  power  is 
conferred  upon  a  Justice  in  vacation  to  make 


such  order."    Mitchdl  ▼.  Smmoiis,  IM  He  76, 
71  Atl.  321. 

likewise  it  was  held  that  a  statute  anthorix- 
ing  "the  court,"  upon  overruling  a  motion  for 
new  trial,  to  enter  judgment  as  of  a  former 
term,  conferred  no  authority  upon  a  Judge  in 
vacation  to  enter  judgment  Greenwo^  v. 
Bradford,  128  Mass.  296. 

"As  a  general  rule  all  judicial  busdness  most 
be  transacted  in  term,  whether  there  is  any  ex- 
press direction  to  that  effect  or  not.  Sn<^  ju- 
dicial business  as  may  be  done  by  the  Judee  out 
of  court  is  exceptional,  and  must  find  its  warrant 
in  some  express  provision  of  the  statute.  Lar- 
co  V.  Casaneuava,  30  Cal.  664  [660]."  Gruner 
V.  Moore,  6  Colo.  530.  See,  also.  Miles  v. 
Strong,  68  Conn.  278,  36  Atl.  55;  State  v. 
Jackson,  21  S.  D.  484,  113  N.  W.  881.  16  Ann. 
Gas.  87. 

The  South  Carolina  Oonstitutioii  of  1896 
gave  to  the  Supreme  Court,  as  a  oonrt,  "power 
to  issue  writs  or  orders  of  injunction,  and 
also  provided:  "Elach  of  the  Justices  of  the 
Supreme  Court  and  judges  qf  the  circuit  court 
shall  have  the  same  power  at  chambers  to  is- 
sue •  •  •  interlocutory  writs  or  orders  <rf 
injunction  as  when  in  open  court."  Article  5, 
g  25.  Thereunder  it  was  held  that  a  Justice 
of  the  Supreme  Court  has  power  at  chambers  to 
grant  an  interlocutory  writ  of  injunction  in  a 
cause  not  pending  in  that  court.  Salinas  v. 
Aultman,  49  S.  C.  378.  27  S.  E.  407. 

"All  judicial  power  by  the  Organic  Act,  like 
the  Constitutions  of  the  states  and  of  the  na- 
tion, is  vested  in  the  courts ;  a  prohibitiOD  upon 
its  eiercifie  by  the  executive  or  legislative  depart- 
ment, but  the  judicial  power  therein  conferred 
upon  and  limited  to  the  courts,  is  that  judicial 
power  which  in  the  legal  acceptation  of  the 
words  can  be  exercised  only  by  the  court  •  •  • 
The  courts  have  exclusive  power  to  hear  and 
determine  those  matters  which  affect  the  life  or 
liberty  or  the  property  of  the  dtizen ;  all  other 
rights,  while  they  may  be  in  a  sense  Judicial, 
are  not.  so  far  within  the  juriEdictioD  of  the 
courts  that  their  exercise  by  another  departmmt 
would  be  void."    Territory  v.  Cox,  6  Dak.  510. 

"By  the  ninth  section  of  the  'Act  establish- 
ing the  territorial  government  of  Wisoontda.' 
the  judicial  power  of  the  territory  is  vested  in 
the  Supreme  Court,  district  courts,  probate 
courts,  and  in  justices  of  the  peace.  These  are 
the  courts  for  the  disposition  of  all  the  jndirial 
business  of  the  territory,  and  it  is  not  compe- 
tent for  the  legislative  assembly  to  create  any 
more.  The  creation  of  any  additional  judicial 
tribunal  is  in  the  Congress  of  the  United  States. 
The  legislative  assembly  is  authorized  to  limit, 
by  law,  the  jurisdiction  of  the  several  courts 
above  mentioned,  both  appellate  and  origini^l— 
but  no  further."  Smith  v.  Odell,  1  Pin.  (Wis.) 
440. 

The  (Constitution  of  Indiana  provided:  "The 
judicial  power  of  the  state  shall  be  vested  in 
one  Supreme  Court,  in  circuit  courts,  and  in 
such  other  courts  as  the  General  Assembly  may 
establish."  Thereunder  it  was  said:  "All  ju- 
dicial powers  are,  by  force  of  this  provision. 
vested  in  the  courts  of  the  state.  The  Leg- 
islature has  no  authority  to  invest  any  oth- 
er tribunals  than  the  courts  with  judicial  pow- 
ers. •  *  *  Nor  can  these  powers  pe  vested 
elsewhere  than  in  the  tribunals  designated  or 
indicated  by  the  Constitution.  Judicial  powers 
cannot  be  delegated.  Taking  and  following  »» 
guides  these  fundamental  principles,  we  are  led 
to  the  conclusion  that  judicial  powers  cannot  be 
vested  in  officers,  such  as  master  commission- 
ers, appointed  by  the  judges  o£  the  courts.  By 
the  express  provision  of  the  paramount  law,  the 
whole  judicial  power  of  the  state  is  vested  in 
courts.  *  *  *  The  predominant  idea  in  all 
the  definitions  of  the  courts  and  the  text-writen 
is  that  a  court  is  a  tribunal  organized  (or  the 
purpose  of  administering  justici,  and  presided 
over  by  a  judge  or  judges.    *    •    •    Our  Gem- 
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ititution  means  by  the  term  'court*  Jodidal 
ribunala  presided  over  by  a  judge  or  judges. 
'  •  *  The  Legislature'  may  establish  courts, 
tat  cannot  vest  ue  jadicial  power  in  any  oUier 
TJbunals."     Shoults  v.   McPheeters,   79   Ind. 

Later,  in  a  noted  case,  in  iMtssing  upon  the 
onstitutionality  of  "An  act  for  the  appointment 
if  Commissioners  of  the  Supreme  CJourt,"  etc_ 
he  Supreme  Court  of  Indiana,  through  Chief 
[ustice  Elliot,  said :  "Section  1  of  article  7  of 
he  Constitution  vests  the  judicial  power  of  the 
«mmonwealth  in  the  courts.  It  ordains  that 
the  judicial  power  of  the  state  shall  be  vested  in 
1  Supreme  Court,  in  circuit  courts,  and  in  such 
ither  courts  as  Hie  General  Assembly  may  estab- 
ish.'  The  effect  of  this  provision  is  to  vest  in 
he  courts  the  whole  element  of  sovereignty 
inown  as  the  judicial,  established  by  the  Con- 
titution  and  the  laws  enacted  under  it,  except 
n  a  few  instances,  where  powers  of  a  judicial 
tature  are  expressly  and  specifically  lodged  else- 
vhere.  Kilboum  v.  Thompson,  103  O.  S.  168, 
!6  h.  Ed.  877;  People  v.  Kceler,  00  N.  Y.  463. 
I  N.  B.  615,  1  Cent  Hep.  157,  62  Am.  Hep.  40." 

After  quoting  the  section  of  the  Constitution 
vhich.  like  ours,  declares  that  the  three  depart- 
nents  of  government  shall  be  Itept  separate, 
he  opinion  proceeds:  'The  words  employed  are 
:lear  and  strong.  There  is  more  than  a  mere 
heoretical  separation,  or  else  words  are  power- 
ess  and  Constitutions  are  mere  empty  fulmina- 
ions.  The  provisions  of  the  Constitution  we 
lave  quoted)  taken  in  connection  with  those 
vhich  piescribe,  define  and  limit  the  powers  of 
he  other  departments  of  government,  remove  all 
loubt  and  malce  it  incontrovertibly  plain  that 
he  courts  possess  the  entire  body  of  the  intrin- 
ic  judicial  power  of  the  state,  and  that  the  oth- 
ir  departments  are  prohibited  from  assuming  to 
ixercise  any  part  of  that  judicial  jwwer.  The 
Lutborities  sustain  our  conclusion,  for  there  is 
leither  conflict  nor  clash  of  opinion,  nor  is  there 
>ven  diversity.  The  diCBculty  is  not  to  find  ao- 
hority,  but  to  select  cases  which  best  express 
he  universal  doctrine  that  all  judicial  power  is 
ixclusively  in  the  courts,  and  the  departments  of 
:overnment  are  absolutely  separate  and  distinct 
'  *  *  Th«  Constitation  vests  the  judicial  pow- 
T  in  every  instance,  aad  the  Legislature  in  none. 
The  I^egisUture  has  no  judicial  power,  and  can 
confer  none  u;pon  any  person  or  tribunal.  Under 
he  Constitution  it  may  establish  courts,  but  it 
loes  not  invest  the  courts  with  judicial  power; 
he  Constitution  alone  can  do  that,  for  all  ju- 
ticial  power  comes  from  that  instrument,  and 
s  vested  by  it  in  courts  and  judges.  Speaking 
if  the  mayor  of  a  city,  the  Supreme  Court  of 
Illinois  said:  'Unless  be  was  such  a  judge,  or 
ustice  of  the  peace,  no  law  could  vest  him  with 
udicial  powers ;  for  in  those  officers  alone  is  the 
intire  judicial  power  of  the  state  vested  by  the 
Constitution.  As  mayor  alone,  the  law  would 
le  as  incompetent  to  vest  him  with  judicial 
tower,  as  it  would  the  Governor  or  Speaker  of 
he  House  of  Representatives.  The  Constitu- 
ion  itself  has  disposed  of  the  entire  judicial 
lower  of  the  state,  and  has  exhausted  that  sub- 
ect  The  L^lslature  may  multiply  some  of 
he  officers  who  are  by  the  Constitution  vested 
vith  judicial  powers;  but  when  this  is  done,  it 
s  the  Constitution  which  vests  the  power.' 
People  V.  Maynard,  14  lU.  410.  It  is  the  Con- 
titution,  and  not  the  Legislature,  which  makes 
be  investiture,  and  it  is  the  courts  and  judges 
irho  are  invested  with  the  judicial  power. 
Jhoulti  V.  McPheeters,  79  Ind.  373;  Gregory 
'.  State,  94  Ind.  384,  48  Am.  Rep.  162;  Little 
r.  State,  00  Ind.  338  [46  Am.  Rep.  224]; 
?re8sley  v.  Lamb,  105  Ind.  171,  and  authorities 
;ited,  185,  186  [4  N.  B.  682],  2  West.  Rep.  704; 
Snntz  V.  Sumption  [117  Ind.  1,  10  N.  E.  474, 
>  U  R.  A.  6551:  Smythe  v.  BosweU  [117  Ind. 
165,  20  N.  E.  263];  and  Campbell  v.  Board  of 
3om'rs  [118  Ind.  110,  20  N.  E.  772] ;  Hall  v. 
Marktf,  34  IlL  358;  In  re  Griffiths  [118  Ind.  83, 
20  N.  £.  513.  8  L.  B.  A.  398,  10  Am.  St.  R«p. 
196  S.W.-74 


107].  As  the  Constitation  of  its  own  vigor,  and 
as  the  sole  source  of- the  judicial  power,  vests 
that  power  in  designated  tribunals,  the  Legisla- 
ture can  neither  vest  it  elsewhere  nor  create  new 
judicial  offices,  nor  ^vide  the  duties  of  the  judi- 
cial offices  designated  by  the  Canstitution." 
State  T.  Noble,  118  Ind.  350,  21  N.  E.  244,  4 
L.  R.  A.  101,  10  Am.  SU  Rep.  143.  See,  also, 
below,  an  excerpt  from  In  re  Cleveland,  51  N. 
J.  Law,  311,  17  Atl.  772 ;  8  Cyc  813. 

Although  some  of  the  state  Constitutions 
above  r^erred  to  are  different  from  ours,  in 
that  they  do  not  permit  the  Legislature  to  cre- 
ate "additional"  courts,  the  reasoning  of  the 
foregoing  decisions  is  applicable  here  to  the  ex- 
tent that  our  Constitution  vests  the  judicial 
power  in  (a)  courts  therein  named,  or  in  (b) 
justices  or  judges  of  those  courts,  or  in  (c) 
courts  to  be  created  by  the  Legislature,  pursu- 
ant to  constitutional  provision  therefor;  and 
that  reckoning  plainly  and  conclusively  n«^- 
tives  the  idea  that  any  portion  of  the  judicial 
power  of  the  state  may  oe  vested  by  the  Legis- 
lature elsewhere,  as,  for  instance,  in  Justices  of 
the  Supreme  Court,  or  in  designated  Justices  of 
Courts  of  CSvil  Appeals,  in  manner  and  form  as 
attempted  by  said  Relief  Act 

In  view  of  the  foregoing  definitions  and  di*- 
cusaions  of  judicial  power,  and  the 'well-estab- 
lished and  generally  recognized  distinction  be- 
tween the  judicial  power  of  courts  and  special 
powers  of  justices  or  judges,  and  the  specific 
provisions  of  the  present  judiciary  article  of 
our  state  Constitution,  vesting  judicial  power  in 
the  courts  alone,  except  where  otherwise  there- 
in specially  stated,  and  carefully  enumerating 
the  powers  conferred  or  which  may  be  conferrad 
upon  Justices  of  that  court,  and  the  failure  of 
that  instrument  to  confer  any  power  upon  Jus- 
tices of  Courts  of  Civil  Appeals,  other  than  as 
a  court,  I  cannot  understand  how  any  one  can 
consider  valid  a  statute  which  attempts  to  di- 
vert from  the  Supreme  Court  to  a  majority  of 
the  Justices  of  the  Supreme  Court,  and  con- 
tingently to  designated  Justices  of  Courts  of 
Civil  Appeals,  acting  together,  any  portion  of 
that  supreme  judicial  power  which  our  state 
Constitution  vests  exclusively  in  our  Supreme 
Court,  for  exercise  by  it  al<me  in  cases  and  mat- 
ters within  its  own  exclusive  supreme  appellate 
jurisdiction,  nor  how  it  can  be  held  that  the 
Supreme  Court,  as  a  court,  may,  under  said  Be- 
lief Act,  appoint  men  to  serve  under  that  act 

The  evident  purpose  of  said  amended  judi- 
ciary article  of  our  state  Constitution  was  to 
mark  out  and  define  a  complete  judicial  system, 
subject  only  to  the  rights  of  the  Legislature  (a) 
to  create  additional  courts,  and  (b)  to  make,  by 
statute,  certain  conformations  in  the  jurisdic- 
tions of  courts,  and  (c)  to  confer  only  certain 
stated  powers  upon  only  certain  enumerated 
Justices  and  judges.  Marbury  v.  Madison,  1 
Cranch,  137,  2  L.  Ed.  60;  Territory  v.  Cox,  6 
Dak.  522.  Many  of  the  provisions  of  that  arti- 
cle, establishing  courts  and  distributing  the  "ju- 
dicial power,"' and  particularly  the  provision  that 
there  shall  be  "oae  Supreme  Court,"  were  tak- 
en, substantially  or  literally,  from  judiciary  ar- 
ticles of  the  Constitution  of  the  United  States 
and  the  Constitutions  of  various  sister  states, 
after  such  provisions  had  received  a  settled  con- 
struction inhibiting  the  law-making  department 
from  abolishing  that  court  and  from  conferring 
its  constitutional  powers  upon  even  a  legisla- 
tive court  of  another  name,  and  from  conferring 
upon  any  other  court  or  tribunal  any  portion  of 
that  which,  essentially,  is  the  supreme  judicial 
power  of  the  Supreme  Court.  Various  such  de- 
cisions are  cited  herein.  Consequently,  accord- 
ing to  both  reason  and  the  settled  rules  of  con- 
struction, our  courts  should  presume  that  such 
settled  constructions  of  said  judiciary  provi- 
sions were  imported  into  our  Constitution. 

That  Constitution  having  created  a  judicial 
system  comprising  various  courts  of  different 
ranks  and  for  different  purposes,  and  having  au- 
thorized  the   Legislature  to  create   additional 
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courts,  and  having  declared  that,  with  certain 
stated  exceptions,  the  entire  judicial  power  of 
the  state  shall  be  vested  in  such  "courts,"  it 
must  be  assumed  that  the  purpose  of  those  who 
framed  and  adopted  that  instrument  was  that 
.the  judicial  power  to  be  vested  in  and  exercised 
by  each  such  court  shall  correspond  to  its 
rank,  and  shall  be  appropriate  for  the  accom- 
plisliment  of  the  purpose  for  which  that  partic- 
ular court  was  created.  Darnell  v.  Lyon,  85 
Tex.  455, 22  S-  W.  304, 960.  In  discussing  the  ef- 
fect of  section  1  of  article  5  of  our  Constitution 
of  1876,  which  vested  the  judicial  power  of  this 
state  in  certain  enumerated  courts  "and  in  such 
other  court[s]  as  may  be  established  by  law," 
our  Supreme  Court,  through  Chief  Justice  Rob- 
erts, said:  "It  defines  the  general  limits  of  their 
respective  jurisdictions,  and,  either  expressly  or 
from  the  terms  used,  indicates  the  subject-mat- 
ter of  their  action,  their  relation  and  mode  of 
proceeding  in  the  exercise  of  their  jurisdictions. 
*  •  •  It  was  certainly  the  object  of  the  fram- 
ers  of  the  Constitution  to  mark  out  a  complete 
judicial  system,  by  defining  generally  the  prov- 
ince of  each  of  the  courts,  by  reference  to  the 
objects  confided  to  the  action  of  each,  and  the 
relation  of  each  to  the  others.  To  that  extent 
it  must  be,  held  to  be  permanent,  and  not  sub- 
ject to  change  by  the  action  of  the  Legislattire, 
except  as  a  change  may  have  i)een  provided  for. 
This  is  plainly,  though  incidentally,  indicated 
bpr  a  special  provision  for  a  change  in  the  ju- 
risdiction of  the  county  court.  Const  1876, 
art  6,  f  22.  The  relation  of  the  original  and 
appellate  courts  is  well  defined  in  the  system. 
The  Supreme  Court  is  an  appellate  court  in 
reference  to  the  district  court  as  a  court  of 
original  jurisdiction  in  civil  cases.  Const,  art 
6,1  3."    Ex  parte  Towles,  48  Tex.  431-439. 

In  a  later  case  the  Supreme  Court,  through 
Judge  Stayton,  afterward  Chief  Justice,  said: 
"It  must  be  presumed  that  the  Constitution  con- 
ferred upon  each  court  created  by  it  all  the  ju- 
risdiction which  it  may  have  intended  it  ^onld 
exercise,  and  that  the  Xiegislature  has  no  power 
to  add  to,  or  withdraw  therefrom,  except  as 
wich  power  is  expressly  conferred  by  the  Con- 
stitution upon  the  Legislature,  as  in  section  22, 
art.  5.  If  any  such  general  power  had  been 
conceived  to  exist  in  the  Legislature,  the  section 
of  the  Constitution  referred  to  would  have  been 
wholly  unnecessary."  Ex  parte  Whitlow,  59 
Tex.  274.  See  Williamson  v.  Lane,  52  Tex. 
835;  also  references  in  Odell  v.  Wharton,  87 
Tex.  173,  27  S.  W.  123,  to  amendment  of  section 
8,  art  5.  "On  the  question  whether  the  Legis- 
lature had  power  to  enact  the  law  relied  upon, 
courts  ought  to  look  to  the  fact  that  through 
such  a  power  the  Legislature  would  be  enabled 
practically  to  destroy  some  of  the  most  im- 
portant courts  created  by  the  Constitution;  and 
It  never  ought  to  be  held  that  such  a  power 
exists  in  the  Legislature,  unless  it  clearly  ap- 
pears to  have  been  conferred  by  the  Constitu- 
tion. A  power  in  one  department  to  destroy 
another,  in  whole  or  in  part,  would  be  anoma- 
lous." Chief  Justice  Stayton  in  Darnell  v.  Lyon, 
supra. 

Such  being  the  organic  purpose,  it  must  be 
true  that  the  share  or  portion  of  judicial  power 
so  vested  in  our  Supreme  Court  is  supreme  judi- 
cial power.  Such  power  differs,  in  essential  re- 
spects other  than  that  of  finality,  from  mere 
appellate  judicial  power,  such  as  is  vested  in 
Courts  of  Civil  Appeals,  district  courts,  and 
county  courts,  much  of  which  is  "final,''  but 
none  of  which  is  "supreme"  in  any  other  sense. 
It  is  true  that  our  Constitution  and  laws  to- 
gether inhibit  appeals  from  various  courts  in 
several  enuinernted  classes  of  coses,  and  that 
the  effect  thereof  is  to  make  final  the  judgments 
of  those  courts  therein,  rendering  such  courts, 
ill  a  sense,  but  to  that  extent  only,  supreme 
courts  in  those  classes  of  cases;  but  that  does 
not  render  them  supreme  courts,  even  as  to 
those  cases,  in  the  sense  in  which  onr  Supreme 
Court  is  a  supreme  court  by  the  terms  of  the 


Constitution  itself,  nor  change  the  quality  or 
character  or  nature  of  the  Bupreme  judicial 
power  which  the  Constitution  confers  upon  that 
court  to  be  exercised  by  it  as  a  court,  and  ex- 
dusively,  in  all  cases  whatsoever  in  which  its 
appellate  jurisdiction  attaches  by  virtue  of  the 
Constitution  itsdf,  or  by  virtue  of  a  statute 
prescribing  that  appellate  jurisdiction  in  con- 
formity with  the  provisions  of  the  Constitution. 
Whether  our  Supreme  Court  is  or  is  not  the 
only  possible  court,  tribunal,  cw  agency  to  which 
an  appeal  from  a  Court  of  Civil  Appeals  may  be 
provided  by  statute,  sti)l,  and  in  any  event  the 
Legislature  may  not  valrdly  provide  for  appeals 
from  Courts  of  Civil  Appeals  to  any  tribunal, 
instrumentality,  or  agency  which  is  not,  in  the 
full  constitutional  sense,  a  court;  and  it  cannot 
confer  upon  even  such  an  intwmediate  court 
appellate  jurisdiction  concurrent  with  that 
which  continuing  valid  statutes  confer  upon  the 
Supreme  Court,  because,  in  the  very  nature  <^ 
things,  it  cannot  confer  upon  such  intermediate 
court  any  supreme  judicial  power  whatsoever. 

In  discussing  the  authority  of  the  Legislature, 
under  the  Virginia  Constitution,  relative  to  su- 
preme judicial  power,  Baldwin,  J.,  of  the  Su- 
preme Court  of  Appeals  of  that  state,  said,  in 
1849; 

"The  supremacy  of  this  court  is  to  be  found, 
not  in  the  extent  of  its  jurisdictioa,  or  the 
amount  of  its  business,  but  in  the  paramount 
force  and  authority  of  its  adjudications^a  force 
acting  directly  iu  controlling,  without  being  con- 
trolled by,  other  tribunals— an  authority  operat- 
ing indirectly,  from  the  respect  and  deference 
due  to  the  highest  tribunal  known  to  the  Coo- 
stitution  and  the  laws.  The  influence  of  its 
authority  extends  beyond  the  range  of  its  pow- 
er. It  is  not  limited  by  its  actual,  but  is  co- 
extensive with  its  potential,  jurisdictioD — ^with 
its  capacity  to  receive  from  the  laws  unlimited 
control  over  all  cases  decided  by  the  subordinate 
tribunals.  The  conformity  of  the  other  courts 
to  its  principles  is  not  a  slavish  submission  to 
the  lash  of  power,  but  a  willing  and  cheerful 
obedience,  yielded  from  a  sense  of  propriety  and 
duty."  Sharpe  v.  Robertson,  5  Grat  (46  Va.) 
606. 

In  the  same  case  the  same  subject  was  dis- 
cussed by  Allen,  J.,  as  follows: 

"Nor  does  its  supremacy  result  from  the  ex- 
ercise of  appellate  jurisdiction.  Every  oonrt  in 
the  commonwealth  is  an  appellate  court  in  cer- 
tain cases.  Nor  is  it  a  consequence  of  tile  final- 
ity of  its  decisions  in  cases  of  appeals ;  for  the 
judgments  of  every  other  court  are  final  within 
certain  limits,  whether  the  cases  be  brought  be- 
fore them  by  appeal  or  original  process.  Nor 
does  its  supremacy  depend  on  the  importance  of 
the  controversies  submitted  to  its  cognizance. 
The  Ueueral  Court  by  the  existing  law  decides 
finally  in  cases  involving  the  life  m  the  citizen. 
The  principle  upon  which  the  supremacy  of  the 
court  rests  is  not  to  be  found  in  any  of  these 
circumstances.  We  have  courts  endowed  with 
all  these  attributes,  and  yet  they  are  confessedly 
subordinate  tribunals.  It  is  the  consequence  of 
the  fact  that  the  form  of  the  court  cannot  be 
changed  or  modified  at  the  will  of  the  Legisla- 
ture. It  must  exist  as  a  Supreme  Court  or  not 
at  all,  and  because  its  judgments  are  not  only 
final  by  the  law  giving  it  jurisdictiun,  but  there 
exists  no  power  to  subject  them  to  rerisioi!: 
otherwise  it  would  cease  to  be  the  h^hest,  and. 
if  so,  the  court  of  last  resort  Tb«  court  can 
act  in  no  case  except  by  virtue  of  and  in  the 
mode  prescribed  by  law;  and  the  Legislature 
may  at  their  discretion,  enlarge  or  limit  its  ju- 
risdiction. But  when  it  has  acted  upon  a  case 
confided  to  its  jurisdiction,  the  judgment  is  Kik*- 
ing  on  all.  Though  existing  laws  may  make  tb« 
judgments  of  other  courts  final  within  certain 
limits,  or  over  a  particular  class  of  cases,  <«•  in 
all  cases  decided  by  them,  the  Le^slature  can. 
by  a  different  regulation,  subject  aU  the  dwi- 
.sions  to  be  pronounced  by  such  Ci>urt3  to  revifi 
in  some  bigoer  tcibuna],  or  the  Supreme  Court. 
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But  it  is  incompetent  od  the  part  of  the  IJegii- 
lature  to  subject  a  decision,  which  may  be  ren- 
dered by  this  ccHirt,  to  reyision  elsewhere.  No 
tribunal  exists,  or  under  the  Oonstltution  can 
be  called  into  existence,  which  can  reverse  its 
judgments.  Being  thus  irreversible,  its  judg- 
ments stand,  from  the  necessity  of  things,  as 
authoritative  expositions  of  the  law,  whenever 
the  same  question  arises  in  other  cases.  For 
it  is  to  be  presumed  titat  the  court,  from  prin- 
ciples of  public  policy,  and  for  the  repose  and 
security  of  private  rights,  will  adhere  to  its 
matured  opinion,  and  apply  the  same  rule  to 
all  cases  of  like  character.  Where  the  decision 
uf  an  inferior  court  is  pronounced  in  a  case 
from  which  no  appeal  is  allowod,  it  furnishes 
the  law  of  the  case,  but  is  not  authority  which 
binds  the  same  or  other  tritMiuals,  because  there 
is  no  assurance  that  the  principle  announced  as 
law  will  be  sustained  in  the  court  of  the  last 
resort.  •  *  •  It  is  not  the  power  of  grant- 
ing appeals,  but  that  of  deciding  them  as  a  court 
in  the  last  resort,  and  (£  causing  the  decisions 
to  be  respected  and  obeyed  by  all  other  courts 
in  the  state,  that  denotes  in  the  judicial  tribunal 
the  residence  of  supreme  appellate  power." 

Supreme  judicial  power  embraces  these  four 
elements:  (1)  That  of  determining  whether  the 
case  belongs  to  a  class  which  is  within  the  ap- 
pollate  junsdiction  of  the  Supreme  Court;  U) 
that  of  determining  whether  the  appeal  has  been 
duly  i^rfected ;  (3)  that  of  deciding  the  cause, 
upon  its  merits,  finally. and  authoritadyely,  by 
a  decision  which  will  operate  as  a  precedent  in 
like  cases;  (4)  that  of  ultimately  compelling 
obedience  to  and  due  observance  of  said  deci- 
sion, liendersun  v.  Beaton,  52  Tex.  29;  Accousi 
V.  Furniture  Co.  (Civ.  App.)  83  S.  W.  1104; 
Loving  V.  Haxelwood  (Civ.  App.)  184  S.  W.  358; 
Chandler  v.  Nash,  6  Mich.  409 ;  Townes,  Ele. 
Law,  supra.' 

In  Kisser  v.  Hoyt.  63  Mich.  185,  18  N.  W. 
Gil,  it  was  said:  "But  if  the  constitutional  ob- 
jections in  regard  to  judicial  power  to  act  were 
all  to  which  the  act  was  obnoxious,  it  is  pos- 
sible that  in  its  main  features  it  might  be  up- 
held and  enforced  through  the  circuit  courts. 
An  objection  more  plainly  fatal  is  that  the  act 
gives  no  sufficient  means  whereby  it  may  be 
enforced,  and  the  rights  of  parties  protected." 

The  foregoing  excerpts  are  presented  here  as 
aids  in  determining  what  are  the  real  powers 
and  functions  of  our  Supreme  Court  Their 
condemning  relevancy  lies  in  the  fact  that  said 
Belief  Act,  in  addition  to  dealing  with  the  ap- 
peliate  jurisdiction  of  the  Supreme  Court,  deals 
also  with  its  said  supreme  "judicial  power,"  as 
follows:  (1)  It  confers  upon  (a)  a  majority  of 
the  Justices  of  the  Supreme  Court,  and  (b)  con- 
ditionally upon  Justices  of  Courts  of  Civil  Ap- 
peals, a  large  share  of  supreme  judicial  power 
to  be  exercised  by  them,  otherwise  than  as  a 
court,  in  an  enormous  number  and  a  great 
range  of  cases  which,  according  to  every  teat 
other  than  that  prescribed  by  said  Relief  Act  it- 
self, clearly  fall  and  lie  within  the  appellate 
jurisdiction  of  the  Supreme  Coort,  under  valid 
pre-existing,  unrepealed,  and  continuing  stat- 
utes, although  in  no  such  instance  is  the  deci- 
sion or  action  up<»i  the  application  for  writ  of 
error  in  any  sense  that  of  a  court  "in  the  last 
instance,"  or  of  any  conrt  whatever.  (2)  Con- 
versely, to  the  same  extent,  in  all  cases  in  which 
the  application  for  a  writ  of  error  is  dismissed 
or  refused  by  Justices  of  the  Supreme  Court, 
or  by  designated  Justices  of  Courts  of  Civil  Ap- 
peals, comprising  about  three-fourths  of  all  cas- 
es appealed  from  Courts  of  CSvil  Appeals,  said 
Belief  Act  practically  prevents,  in  toto,  the  ex- 
ercise by  the  Supreme  Court  of  its  supreme  ju- 
dicial power,  and  in  all  instances  in  which  the 
application  for  a  writ  of  error  is  granted  oth- 
erwise than  by  the  Supreme  Court,  as  a  court, 
said  Belief  Act  prevents  the  exercise  by  that 
conrt  of  its  supreme  judicial  power  in  determin- 
ing whether  the  cause  is  or  is  not  within  its 
appellste   jarisdicdoD. 


It  is  true  that  under  our  present  judiciary 
article  the  power  of  the  Legislature  to  chan^ 
the  jurisdiction  of  the  Supreme  Court  is  plain 
and  indisputable;  bat  that  tact  does  not  affect 
the  principle  that,  by  the  Oonstitnlion,  the  Su- 
preme Ooiirt  was  established  to  exercise,  ex- 
clusively, its  supreme  judicial  functions  over, 
in,  and  upon  all  causes  within  it*  jurisdiction, 
as  defined  by  either  (a)  the  Constitution  itself, 
or  (b)  the  Legislature  In  a  manner  and  form 
prescribed  by  that  instrument;  the  source  of 
the  power  or  authority  by  which  snch  jurisdic- 
tion is  conferred  being  wholly  immaterial  in  the 
premises,  so  long  as  It  actually  exists. 

I  freely  concede  that,  under  such  safeguards 
and  restrictions  as  the  Constitution  itself  im>- 
poses  by  the  language  in  which  it  creates  the 
different  courts  comprising  our  judicial  system 
and  indicates  the  character  of  their  respective 
functions  and  duties,  the  I«giBlature  has  full 
power  and  authority  to  change,  adjust,  define, 
restrict,  and  prescribe,  by  statute,  the  appel- 
late jurisdiction  of  the  Supreme  Court,  and 
also  to  regulate,  by  statute,  the  procedure  ac- 
cording to  which  an  appeal  to  that  court  may 
be  taken  in  certain  stipulated  classes  of  cases; 
bat  I  strenuously  deny  the  right  of  the  Legisla- 
ture to  shift  elsewhere,  or  to  circumscribe  or 
prevent  the  full  and  unabridged  exercise  by 
that  court  of  all  or  any  of  its  sitpreme  judiciu 
power  in  any  cause  or  matter  lying  within  its 
jurisdiction. 

I  maintain  that,  regardless  of  the  extent  to 
which  the  L^slature  may  restrict  or  extend 
the  appellate  jurisdiction  of  the  Supreme  Court, 
the  judicial  power  which  it,  as  a  court,  may 
exercise  within  that  field,  is  both  supreme  and 
exclusive.  It  is  supreme,  not  alone  because  it 
is  final,  nor  because  there  is '  no  higher  state 
court  to  which  a  particular  cause  may  be  taken, 
but  because,  in  its  Quality  and  texture,  in  its 
very  essence,  that  judiciiJ  power  is  oi  a  su- 
preme nature  in  a  constitutional  sense  in  that  it 
is  to  be  exercised  (a)  both  finally  and  author- 
itatively, and  as  a  binding  precedent  in  like 
cases,  to  decide  the  case,  and  (b)  to  enforce  the 
decree  or  action  of  that  court  therein,  com- 
pelling^ if  need  be,  due  observance  thereof  by 
the  litigants  and  by  all  other  courts  and  by  all 
officers  of  the  state ;  and  it  is  exclusive  because 
it  is  given  by  the  Constitution  to  that  court 
alone,  to  be  exercised  by  it  as  a  court,  and  not 
otherwise. 

Our  Constitution  unouestionably  contemplates 
that  whenever  and  so  long  as  any  certain  class 
of  cases  is  within  the  jutisdiction  of  the  Su- 
preme Court,  that  court,  acting  as  a  court,  and 
It  alone,  can  exercise  in,  over,  and  upon  such 
case  the  supreme  judicial  power  of  the  state. 
Consequently,  any  law  which,  like  said  Belief 
Act,  purports  to  confer  elsewhere  authority  to 
exercise  all  or  any  portion  of  its  supreme  judi- 
cial power  in  a  case  falling,  under  the  Consti- 
tution and  laws,  within  its  supreme  appellate 
jurisdiction^  is  void.  Upon  principle,  and  un- 
der the  decisions,  where  a  Constitution  confers 
certain  jurisdiction  upon  a  court,  without  au- 
thorizing the  Legislature  to  add  to  or  subtract 
therefrom,  the  Le^slature  cannot  alter  such 
jurisdiction ;  it  being  presumed  that  the  Con- 
stitution gave  such  court  all  the  jurisdiction 
intended  to  be  exercised  by  it,  and  no  more. 

The  Constitution  of  the  United  States  de- 
clares :  "The  judicial  power  of  the  United. 
States  shall  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish."  Ar- 
ticle 3,  f  1.  In  distributing  that  power  it  pro- 
vides that  certain  classes  of  cases  shall  be  with- 
in the  original,  and  all  others  within  the  ap- 
pellate jurisdiction  of  the  Supreme  Court.  Sec- 
tion 2.  However,  Congress  attempted  by  an  act 
to  confer  upon  that  court  original  jurisdiction 
over  stiU  another  class  of  cases;  but  that  court 
held  said  act  void,  saying,  through  the  Chief 
Justice; 

"It  has  been  insisted,  at  the  bar,  that  aa  tbo 
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original  grant  of  jurisdiction  to  the  Supreme 
and  inferior  courts  is  general,  and  the  clause 
assigning  original  jurisdiction  to  the  Supreme 
Court  contains  no  negative  or  restrictive  words, 
the  power  remains  to  the  Legislature  to  assign 
original  jurisdiction  to  that  court  in  other  cas- 
es than  those  specified  in  the  article  wbidi  has 
been  recited,  provided  those  cases  belong  to  the 
judicial  power  of  the  United  States.  If  it  had 
been  intended  to  leave  it  in  the  discretion  of  the 
Legislature  to  apportion  the  judicial  power  be- 
tween the  Supreme  and  inferior  courts  accord- 
ing to  the  will  of  that  body,  it  would  certainly 
have  been  useless  to  have  proceeded  further 
than  to  have  defined  the  judicial  power,  and 
the  tribunals  in  which  it  should  be  vested.  The 
subsequent  part  of  the  section  is  mere  suiplus- 
age,  is  entirely  without  meaning,  if  such  is  to 
be  the  constructicHi.  If  Congress  remains  at 
liberty  to  give  this  court  appellate  jurisdiction, 
where  the  Constitution  has  declared  their  ju- 
risdiction shall  be  original,  and  the  original  ju- 
risdiction where  the  Constitution  has  declared 
it  shall  be  appellate,  the  distribution  of  juris- 
diction, made  in  the  Constitution,  is  form  with- 
out substance.  AflSrmative  words  are  often,  in 
their  operation,  negative  of  other  objects  than 
those  affirmed ;  and  in  this  case  a  negative  or 
exclusive  sense  must  be  given  to  them,  or  they 
have  no  operation  at  all.  It  cannot  be  presum- 
ed that  any  clause  in  the  Constitution  is  in- 
tended to  be  without  effect ;  and  therefore  such 
a  construction  is  inadmissible,  unless  the  words 
require  it."  Marbury  v.  Madison,  1  Cranch, 
137,  2  L.  Ed.  60. 

Restrictive  effect  was  pven  to  the  words  con- 
ferring original  jurisdiction,  negativing  the 
power  of  Congress  to  enlarge  that  field.  "As  a 
tree  falls,  so  shall  it  lie;"  and  as  the  Constitu- 
tion fixed  it  so  it  was  held.  "While  recogniz- 
ing the  rule  that  constitutional  limitations  up- 
on legislative  action  most  be  construed  in  fa- 
vor of  the  power  of  the  Legislature,  and  be  ei- 
ther expressly  declared  or  clearly  implied  (State 
V.  Wilson,  265  Mo.  1,  175  S.  W.  603),  it  must 
also  be  borne  in  mind  that,  when  so  expressed 
ot  implied,  they  are  to  be  construed  as  man- 
datory rather  tiian  directory  (State  ex  rel.  v. 
Hitchcock,  241  Mo.  433,  146  S.  W.  40),  and 
consequently  exclusive  in  their  terms."  State  v. 
Commission  (Mo.)  192  S.  W.  060.  See,  also, 
Nalle  v.  City  of  Austin,  supra. 

A  New  Jersey  statute,  which  provided  that, 
pending  controversies  over  municipal  offices,  the 
Chief  jfustice  of  the  Supreme  Court  should  des- 
ignate persons  to  serve  temporari^,  was  held 
void  by  Beasley,  C.  J.,  who  declined  to  make 
such  designation,  saying:  "My  conclusion  is 
that  the  function  to  be  discharged  by  me,  as 
thus  legislatively  prescribed,  is  to  decide  in  what 
I>erson8  the  legal  title  to  these  offices  is  vested, 
and,  by  that  Measure,  to  direct  who,  for  the  time 
being,  shall  exercise  their  duties.  The  function 
thus  delineated  is  plainly  a  judicial  one.  View- 
ing the  matter,  then,  from  this  standpoint,  it 
appears  to  me  entirely  evident  that  I  cannot 
exercise  the  power  thus  attempted  to  be  confer- 
red, inasmuch  as  such  a  power  is  not  one  that 
can  be  granted  by  the  Legislature.  The  right 
to  adjudicate  as  to  the  constitutionality  of  leg- 
islation, as  to  the  legality  of  an  alleged  ac- 
ceptance of  a  statute  by  a  popular  vote,  as  to 
the  efficacy  of  a  particular  method  of  submis- 
sion of  a  law  to  such  vote,  as  to  the  title  to 
public  office,  is  a  power  resident  immemorial- 
ly  in  the  highest  courts  of  the  state,  and  such 
tight  is  not  alienable  at  the  legislative  will. 
This  jurisdiction  is  fixed  in  these  tribunals 
by  the  Constitution,  and  must  remain  so  fixed 
until  that  fundamental  instrument  be  modified. 
Sitting  in  the  character  of  Chief  Justice  I  can 
no  more,  even  though  acting  under  a  legislative 
sanction,  decide  efficaciously  with  respect  to  a 
person's  title  to  his  office  than  I  can  similarly 
decide  with  respect  to  the  title  to  his  land.  I 
know  of  no  way  in  which  a  person  who  is  color- 
ably  and  peaceably  In  possessicKi  of  a  public  of- 


'  fice  oan  be  dispossessed  or  onsted  from  it  except 
by  the  writ  of  quo  warranto,  or  by  some  mode  of 
proceeding  that  is  its  snbstantial  equiTalatt,  and 
that  process  is,  and  always  has  been,  one  ot  the 
prerogative  writs  of  the  Supreme  Conrt,  and 
which,  consequently,  except  as  to  form,  i*  ab- 
solutely beyond  legislative  control.  Nor  can  the 
cognisance  which  the  Supreme  Court,  by  means 
of  tills  procedure,  exercises  over  the  title  to  pub- 
lic office,  be  imparted  by  the  Legislature,  ei- 
ther in  whole  or  in  part,  to  an  individual  or  to 
any  other  tribunal.  The  consequence  is  that,  if 
I  were  to  attempt  to  adjudicate  touching  the 
title  to  these  offices  now  in  question,  I  should  do 
so  with  the  conviction  that  I  was  simply  arro- 
gating to  myself  a  prerogative  of  the  Supreme 
Court  of  the  state  of  a  high  and  indefea-sible 
character.  The  doctrine  of  the  inviolability  of 
,  the  jurisdiction  of  our  constitutional  ct>urta  has 
been  so  frequently  and  fully  elucidated  in  onr 
judicial  decisions,  and  is  so  completely  estab- 
lished, that  aU  citation  of  authority  on  the  sub- 
ject seems  to  me  to  be  obviously  superfluous.  My 
conclusion  is  that  the  power  conferred  is  a  ju- 
dicial one,  belonging  inalienably  to  the  Supreme 
Court,  and  therefore  that  the  attempted  srant 
of  it  to  me  is  a  nullity."  In  re  Cleveland,  51  N. 
J.  Low,  311.  17  Atl.  772. 

The  reasoning  in  Marbury  v.  Madison  relative 
to  the  restrictive  force  of  provisions  concerning 
jurisdiction  applies  as  well  to  the  above-quoted 
provisions  of  our  state  Constitution  conferring 
certain  enumerated  powers  upon  Justices  of  the 
Supreme  Court,  as  Justices  only,  and  not  as  a 
court;  wherefore  it  should  be  presumed  and  held 
that  thereby  said  Justices  were  given  all  the 
powers  which  it  was  intended  they  should  exer- 
cise, as  Justices  only,  thus  placing  it  beyond  the 
authority  of  the  Legislature  to  confer  upon  them 
additional  powers  to  be  exercised  by  them, 
jointly  or  severally,  as  Justices.  But  see  aectioa 
5  of  our  Keliet  Act  In  support  of  the  princi- 
ple stated  are  many  of  the  hereinabove  cited 
cases,  and  many  others  might  be  added.  They 
establish  a  fundamental  rule  of  constitution^ 
construction,  which  demonstrates  both  the  in- 
validity of  80  much  of  said  Relief  Act  as  con- 
fers additional  judicial  powers  upon  Justices 
of  the  Supreme  Court,  and  the  error  which  has 
been  made  by  that  court  in  designating,  by  an 
order  of  court,  men  to  serve  under  said  act 
Said  rule  and  principle  of  constitutional  con- 
struction, as  exemplified  by  Marbury  v.  Madison 
and  In  re  Cleveland,  obviously  controlled  the  de- 
cisions of  our  Supreme  Court  in  Uines  v.  Moose, 
and  in  Griner  v.  Thomas,  and  in  Thome  v. 
Moore,  and  in  Ashford  v.  Goodwin,  and  in  Ex 
parte  Towles.  and  in  Ex  parte  Whitlow,  all 
supra,  and  La  various  otlier  above-cited  Texas 
cases. 

Why  should  the  plain  meaning  of  onr  Consti- 
tution and  of  said  decisions,  and  the  universally 
accepted  canons  of  construction,  all  be  disregard. 
ed  and  ridden  down  by  the  lawnMiking  depart- 
ment and  by  the  Supreme  Court  itself,  in  order 
to  confer  upon  any  two  members  ot  that  ooort 
judicial  powers  which  the  Ccmstitution  deliber- 
ately omitted  from  the  list  of  their  enumerat- 
ed powers;  as  Justices,  and  expressly  con- 
ferred trpon  the  Supreme  Court,  as  a  court,  to  he 
effectively  exercised  in  term  time  only?  From 
all  responsibility  therefor,  both  now  and  in  fu- 
ture, I  desire  to  be  absolved.  Furthermore,  nn- 
der  the  operation  of  snid  principle  and  rule. 
and  in  view  of  the  fact  that,  in  addition  to  con- 
ferring judicial  powers  upon  courts,  aa  courts, 
our  Constitution  confers  certain  powers  upon 
Justices  of  the  Supreme  Court,  separately,  as 
Justices,  and  certain  powers  upon  judges  of  the 
Conrt  of  Criminal  Appeals,  separately,  as  judg- 
es, and  certain  powers  upon  judges  vt  diatnct 
courts,  as  judges,  and  certain  powers  upon  jad|^ 
es  of  county  courts,  as  judges,  but  does  not  con- 
fer, and  does  not,  in  terms,  anthorixe  the  Legis- 
lature to  confer,  any  power  whatsoever  upon  any 
Justice  of  an7  Ooort  of  Civil  Apfitait,  i 
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Ir.  as  such  Jaatioe,  I  regard  aa  invalid  thom 
proyisions  of  said  R«lief  Act  which  purport  to 
confer  power*  upon  Justices  of  Conrts  of  Civil 
Appeals. 

Why  that  discrimination,  if  it  was  not  made 
with  the  intention  and  porposes  of  withholding 
judicial  power  from  thoee  Justices  to  whom  none 
was  granted  by  the  Constitution?  The  stated 
omission  is,  I  tliink,  deeply  significant,  and 
strongly  suggests,  if  it  does  not  condusively 
show,  a  definite  purpose  that  Justices  of  Courts 
of  Civil  AppeaU,  as  Justices,  shall  not  have  or 
exercise  any  judicial  power  whatever,  especially 
extraneous  powers,  but  that  they  shall  be  and 
rpmnin  free  to  dpvat^  their  entire  time  and  ener- 
gies to  the  great  and  responsible  work  assigned 
by  the  Constitution,  or  statutes,  or  both,  to  tiiose 
courts,  as  courts.  Nalle  v.  City  of  Austin,  su- 
pra. Spe,  also,  opinion  of  Stayton,  C.  J.,  in 
Darnell  v.  Lyon,  85  Tex.  4m.  22  8.  W.  304, 
«(iO :  Dean  v.  State.  88  Tex.  290.  30  S.  W.  1047> 
31  S.  W.  185. 

In  Moore  v.  Nation,  80  Kan.  672,  103  Paa 
107,  23  L.  R,  A,  (N.  S.)  1115.  18  Ann.  Ctm. 
307,  according  to  the  ayllahns  of  the  case  pre- 
pared by  Burcfa,  J.,  the  author  of  the  oploion, 
the  Supreme  Court  of  Kansas  held:  "The  du- 
ties of  a  public  office  include  all  those  which 
fairly  lie  within  its  scope,  thoee  which  are  es- 
sential to  the  accomplishment  of  the  main  pur- 
poses f(»'  which  the  office  was  created,  and  those 
which,  although  incidental  and  c(dlateral,  are 
germane  to  or  servo  to  promote  or  benefit  the  ac- 
complishment of  the  principal  purposes.  All 
such  duties  are  official,  and  the  incumbent  is 
obliged  to  perform  them.  Duties  not  so  related 
to  an  office  are  unofficial,  cannot  rightfully  be 
attached  to  it,  and  the  incumbent  is  not  obliged 
to   perform  them." 

See  75  Tex.  383,  12  S.  W.  Ill,  841 :  White- 
ner  v.  Belknap,  89  Tex.  281,  34  S.  W.  604 :  103 
Tex.  491,  131  S.  W.  635,  Ann.  Cas.  iei3A, 
690. 

In  so  far  as  the  jurisdiction,  functions,  rights, 
powers,  duties,  and  authority  of  such  "designat- 
ed Justices,"  as  set  out  in  said  Relief  Act,  are 
concerned,  they  are  in  no  wise  related  to  Courts 
of  Civil  Appeals  any  more  than  to  district 
courts,  or  county  courts;  and  that  controlling 
fact  stands  out  in  bold  relief.  In  no  sense  has 
any  Court  of  Civil  Appeals  jurisdiction  over  any 
Buch  application  for  a  writ  of  error.  Moreover, 
the  Relief  Act  declares  that  none  of  such  desig- 
nated Justices  "shall  participate  in  acting  upon 
applications  in  a  cause  decided  during  nis  in- 
cumbency by  the  court  of  which  he  is  a  mem- 
ber."    Section  4. 

At  least  as  to  Justices  of  Courts  of  Civil  Ap- 
peals the  declaration  of  the  act  that  the  powers 
thereby  conferred  are  "incidental  to  the  offices 
held  by  them,  respectively,"  states  a  purpose 
rather  than  a  fact.  Even  the  Legislature  can- 
not change  the  stubborn  fact  that  the  new  and 
added  powers  and  duties  thus  thrust  upon  those 
men  are  not  only  not  "incidental,"  but  are  in- 
consistent with  and  repugnant  to  and  deroga- 
tory of  their  plain  and  mandatory  constitutional 
and  statutory  duties  as  members  of  those  courts. 
Justices  of  thoee  courts  cannot,  at  the  same 
time,  serve  in  didferent  capacities,  and  in  differ- 
ent cases.  The  plain  and  unequivocal  duties  of 
"the  offices  held  by  them"  require  them  to  at- 
tend upon  the  sessions  of  their  own  courts,  and 
to  hear  the  oral  arguments,  and  to  act  with  the 
other  members  of  such  court  in  transacting  its 
business.  The  exercise  of  said  added  powers 
and  the  discharge  of  said  superadded  duties, 
under  said  Belief  Act,  take  either  all  or  a  ma- 
jority of  such  "designated  Justices"  away  from 
their  respective  supreme  judicial  districts,  and 
all  of  them  from  their  respective  Courts  of  Civil 
Appeals,  for  indefinite  and  extended  periods  of 
time,  thereby  denying  to  them  the  performance 
of  duties  vested  in,  and  the  exercise  of  priv- 
ileges granted  to,  them  by  our  Constitution  and 
laws,    thereby    very    senously    disturbing   and 


Grinding  those  contt^  and  hindering  and  de- 
laying them  in  the  discharge  of  their  judicial 
functioDs,  and  sometimes,  through  resulting  de- 
lays, greatly  distuibing  and  delaying  the  opera- 
tions of  the  state,  county,  and  municipal  gov- 
emmentB,  and  constantly  depriving  litigants, 
without  their  consent,  of  various  c<mstituti<nial 
and  statutory  rights  in  relation  to  those  courts 
and  all  three  members  thereof  respectively. 

Said  Relief  Act  recognizes  that,  necessarily,  it 
will  interfere  with  the  work  of  the  Courts  of 
CivU  Appeals,  and  plainly  attempts  to  reduce 
snch  interference  to  a  minimum.  Section  2* 
I  do  not  believe  our  Constitution  leaves  the  Leg- 
islature free  so  to  order,  or  to  authorize  Jus- 
tices of  the  Supreme  Court  so  to  direct.  And. 
to  my  mind,  it  seems  absurd  to  say  that  the 
makers  of  the  Constitution  contemplated  that 
in  addition  to  exercising  their  powers  and  dis- 
charging their  duties,  as  therein  determined,  the 
Chief  Justice  or  Associate  Justices  of  various 
Courts  of  Civil  Appeals  should  ever  be  required, 
for  any  period  of  time,  however  long  or  short, 
to  do  any  of  the  work,  or  to  entertain  any  of 
the  jurisdiction,  or  to  exercise  any  of  the  judi- 
cial powers,  so  imposed  or  cmferred  or  bestowed 
by  the  Constitution  itself,  or  by  the  Legislatnre, 
through  a  statute,  upon  some  other  court  ex- 
clusively and  alone. 

It  was  never  intended  that  it  should  be  made 
the  duty  of  those  men  (a)  to  determine  what 
appeals  to  the  Supreme  Court  shall  be  reviewed 
and  finally  nessec  upon  by  that  court,  and  (b) 
actually  and  finally  to  perform,  in  hundreds  of 
cases,  all  of  the  work  or  the  Supreme  Court  in 
certain  referred  cases, — identically  the  same 
character  of  work  which  that  court  heretofore 
has  done  exclusively.  And,  beyond  all  room  for 
doubt,  it  seems  clear  that  our  Constitution  does 
not  contemplate  that  three  members  of  as  many 
Courts  of  CivU  Appeals  shall  be  taken  awar 
from  the  mpreme  judicial  districts  from  vhiai 
they  were  elected  or  appointed,  and  in  which 
the  courts  of  which  they  are  members  are  r»- 

?uired  by  the  Constitution  to  be  located,  and 
rom  the  faithful  performance  of  the  gravely 
important  judicial  duties  which  have  been  im- 
posed by  the  Constitution  or  by  statutes  upon 
them  as  members  of  said  courts,  respectively, 
and  set  to  work,  without  or  with  their  consent, 
at  the  state  capitol,  in  conjunction  with  other 
members  of  other  Courts  of  Civil  Appeals,  where 
as  a  mere  "Committee  of  Judges"  Uiey  are  com- 
pelled to  entertain  appellate  jurisdiction  and  to 
exercise  judicial  powers  which,  by  said  Consti- 
tution, and  under  other  statutes  fixing  the  ap- 
pellate jurisdiction  of  the  Supreme  Court,  are 
then  vested  in  the  Supreme  Court  as  a  court — 
jurisdiction  and  judicial  poweils  which  are  be- 
ing, or.  under  other  statutes,  and  even  under 
said  Belief  Act  itself,  may  be,  exercised  at  that 
very  moment,  by  the  one  Supreme  Court,  of  only 
three  members,  which  was  created  by  that  Con- 
stitution. 

If  the  Belief  Act  is  valid,  wh^  may  not  the 
pext  Legislature  create  a  "Committee  of  Judges 
of  District  Courts"  to  pass,  finally,  upon  all  the 
odd-numbered  cases  then  or  thereafter  on,  the 
Supreme  Court's  submission  docket,  and  to  write 
therein  opinions  which  shall  be  authoritative  as 
precedents?  And  why  may  not  such  new  act 
provide  that  district  judges  shall  be  drafted  to 
fill,  temporarily,  the  places  of  such  absent  Jus- 
tices of  Courts  of  Civil  Appeals,  and  that  coun- 
ty judges  who  happen  to  be  lawyers  shall  be 
drafted  to  fill,  temporarily,  the  places  ot  all  such 
absent  district  judges,  and  that  justices  of  the 
peace  shall  be  drafted  to  fill,  temporarily,  the 
places  of  snch  absent  county  judges,  and  that 
the  place  of  each  such  absent  justice  of  the 
peace  shall  be  filled,  temporarily,  by  his  near- 
est neighbor;  the  new  duties  being  declared  by 
the  act  to  be  "incidental  to  the  offices  held  by 
them,  respectively,"  except  that,  as  to  such 
neighbor,  the  new  duties  so  thrust  upon  him 
shidl  be  deemed  and  held  to  be  "incidental"  to 
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his  citisenship  and  the  proximity  of  reaidences? 
The  foregoing  question  is  propounded  seriously. 
Is  it  true  that  the  whole  matter  is  within  le^s- 
lativ«  power  and  discretion?  If  it  is,  said  judi- 
ciary article  has  become  a  mere  "scrap  of  pa- 
per  ,    and  that,  I  think,  is  its  present  status. 

Section  6  of  article  5  of  our  Constitution,  in 
dealing  with  Courts  of  Civil  Appeals,  and  after 
prescribing  their  jurisdiction,  does,  indeed,  de- 
clare: "Such  courts  shall  have  such  other  ju- 
risdiction, original  and  appellate,  as  may  be 
prescribed  by  law."  But  that  grant  of  author- 
ity relates  to  courts,  as  courts,  and  not  to  the 
Justices  of  any  one  of  those  courts,  when  acting 
as  Justices  only,  and  not  to  Justices  of  different 
Courts  of  Civil  Ai)pealB  when  not  comprising  a 
court,  and  acting  in  matters  then  lying  outside 
of  the  jurisdiction  of  any  one  of  those  courts. 
Schintz  V.  Morris,  89  Tex.  649,  35  S.  W.  1041 ; 
Bond  V.  Carter,  96  Tex.  359.  72  S.  W.  1059. 
Said  Relief  Act  does  not  attempt  to  change  the 
jurisdiction  of  those  courts. 

It  is  true  that  in  Ellis  v.  Harrison,  24  Tex. 
Civ.  App.  13,  56  S.  W.  592,  one  of  our  Courts 
of  Civil  Appeals  said:  "Courts  of  Civil  AppeaU, 
and  the  judges  thereof,  have  power  to  issue  the 
writ  of  injunction  only  whenever  it  may  be 
necessary  to  enforce  the  jurisdiction  of  such 
courts."  But  as  to  such  "judges"  the  remark 
appears  to  be  dictum. 

It  is  true,  also,  that  oar  statute  which  pro- 
vides that  "a  majority  of  the  judges  of  the  sev- 
eral Courts  of  Civil  Appeals  shall  constitute  a 
quorum  for  the  transaction  of  business"  (article 
15S8),  has  been  held  valid.  City  of  Austin  v. 
Nalle.  85  Tex.  520,  22  8.  W.  OT8.  960;  Gwin 
.  V.  O'Daniel,  85  Tex.  563,  22  S.  W.  876;  Holt 
V.  Maverick,  86  Tex.  457,  25  S.  W.  607.  See, 
also,  Long  v.  State,  59  Tex.  Cr.  R.  103,  127 
S.  W.  551,  Ann.  Cas.  1912A,  1244.  It  is  not 
my  purpose  to  disturb  or  question  that  decision, 
which,  I  think,  probably  was  sound ;  but  much 
of  the  reasoning  upon  whicA  it  rests  is  not  ap- 
plicable to  the  question  which  arises,  under 
said  Relief  Act  of  1917,  ns  to  the  powpr  of  the 
Legislature  designedly  to  divert,  for  an  Indefinite 
period  of  time,  a  member  of  such  court  from  bis 
constitutional  duties. 

In  the  Nalle  Case,  our  Supreme  Court, 
through  Judge  Gaines,  quoted  section  2  of  said 
article  5,  which  provides  that  two  members  of 
that  court  shall  constitute  a  quorum,  and  may 
decide  a  case,  and  section  4,  which  provides  sim- 
ilarly with  reference  to  the  Court  of  Criminal 
Appeals,  and  pointed  out  the  fact  that  there  is 
no  similar  provision  concerning  Courts  of  Civil 
Appeals,  which  omission,  it  was  said,  "is,  to 
say  the  least  of  it,  remarkable,"  and  "strongly 
tends  to  evince'  the  intention  that  every  case 
in  that  court  should  be  decided  by  a  full  bench." 
However,  in  discussing  said  statute,  which  was 
designed  to  overcome  said  omission,  the  court 
said:  "If  this  provision  was  not  prohibited  by 
the  Constitution,  it  settles  the  question ;  and 
notwithstanding  the  considerations  which  indi- 
cate that  it  was  the  purpose  of  section  6,  art.  5, 
as  amended,  to  require  all  the  members  of  each 
Court  of  Civil  Appeals  to  act  together  in  the 
transaction  of  its  business,  we  feel  constrained 
to  hold  that  it  was  not  intended  to  deprive  the 
Legislature  of  the  power  of  establishing  a  differ- 
ent rule.  The  amended  article  5  was  adopted 
in  order  to  secure  a  prompt  disposition  of  caus- 
es which  had  been,  and  which  should  be,  ap- 
pealed from  the  trial  courts.  It  had  been  found 
wholly  impracticable  to  accomplish  this  under 
the  original  article  5  of  the  Constitution.  To 
secure  this  end,  the  Courts  of  Civil  Appeals  were 
established.  It  was  evidently  contemplated  that 
as  many  as  three  might  be  necessary  at  the  time 
of  its  adoption,  and  that  even  the  three  first 
established  might  be  found  inadequate.  The 
great  number  of  cases  uow  pending  in  the  three 
courts  already  created,  and  the  recent  legis- 
lation providing  for  the  establishment  of  two 
in  addition  to  those  .now  existing,  indicate  that 


it  required  no  great  powers  of  prophecy  to  fore- 
see ue  probable  contingency  that  the  new  courts 
would  be  burdened  with  more  labor  than  they 
would  be  able  to  perform.  Looking,  then,  to  the 
result  of  a  rule  which  would  require  the  presence 
of  all  the  judges  to  constitnte  a  court,  upon  the 
dispatch  of  its  buEoness,  we  cannot  believe  that 
such  was  the  intention  of  the  Legislature  who 
passed  the  amendment,  or  of  the  people  who  vot- 
ed for  its  adoption." 

With  evident  reluctance,  even  in  a  ease  in 
which  one  of  the  Justices  of  the  Ooort  of  (^ril 
Appeals  was  disqualified,  and  out  of  deference  to 
a  co-ordinate  branch  of  the  Kovemment,  the  stat- 
ute not  being  plainly  unconstitntional,  and  per- 
haps partly  out  of  considerations  of  public  poli- 
cy in  ezpiediting  the  dispatch  of  bnsineas  in 
Courts  of  Civil  Appeals,  the  court  held  that  stat- 
ute valid.  That  is  as  far  as  that  line  of  cases 
goes,  except,  perhaps,  an  intimation  in  the  Holt 
Case.  Said  Relief  Act  goes  much  farther — away 
beyond  the  occasional  disqualification  of  a  Jus- 
tice in  a  particular  cause,  or  a  temporary  and 
usually  unavoidable  absence,  and  premeditatedly 
takes  a  Justice,  and  ofttimeB,  mayhap,  the 
Chief  Justice,  away  from  his  court,  for  weeks 
or  months,  or  possibly  for  an  entire  term,  or 
more,  thereby  greatly  disturbing  and  retarding 
the  work  of  his  court.  The  validity  of  a  decision 
by  such  a  court,  agreed  upon  and  rendered  by 
the  remaining  two  members  during  the  absence 
of  the  third  member  in  service  under  said  Re- 
lief Act,  cannot,  in  reason,  be  free  from  doubt, 
although  technically  and  impliedly  set  at  rest, 
perhaps,  by  the  action  of  the  Supreme  Court  un- 
der said  Relief  Act,  and  said  opinico  by  our 
Chief  Justice  in  the  Blair  Case. 

However,  even  assuming  the  soundness  of  the 
decision  in  the  Nalle  Case,  and  the  validity  of 
aU  such  decisions  of  mere  quorums  of  Courts  of 
Civil  Appeals,  there  remains  a  very  serious 
question  as  to  the  power  of  the  Legislature  to 
drag  members  of  those  courts  away  from  tiieir 
districts  and  courts  and  to  deprive  litigants 
therein  of  the  benefit  of  their  presence  and  pei^ 
haps  determining  judgment,  all  as  provided  in 
said  Relief  Act.  Viewing  our  Constitution  as  a 
whole,  I  do  not  believe  that  power  exists.  It  is 
a  very  dangerous  power,  which  may  determine 
the  nature  of  the  decisions  of  Courts  of  Civil 
Appeals  in  hundreds  of  cases,  as  well  as  the 
character  of  final  action  on  appeals  from  such 
decisions,  all  to  the  practical  subversion  of  the 
plan  defined  by  our  Constitution  for  dispoeition 
of  appealed  cases.  To  hold  that  the  Legislature 
has  such  power  is  to  rivet  the  argument  in  b- 
vor  of  an  early  amendment  of  said  Judiciary  ar- 
ticle. 

As  'We  have  seen,  said  Relief  Act  attempts  to 
confer  elsewhere  than  upon  the  Supreme  Court, 
as  a  court,  the  exercise  of  a  large  share  of  its 
supreme  judicial  power  in  cases  within  its  appel- 
late jurisdiction ;  it  being  therein  provided,  ia 
substance,  that  in  all  cases  lying  within  such 
appellate  jurisdiction  in  which  applications  for 
writ  of  error  shall  be  acted  upon  by  two  Jss- 
tices  of  the  Supreme  Court,  as  Justices,  thev, 
instead  of  the  Supreme  Court,  and  in  all  causes 
in  which  applications  for  writs  of  error  shall  be 
referred  to  such  designated  Justices,  thej,  in- 
stead of  the  Supreme  Court,  shall  exercise-  such 
supreme  judicial  power. 

However,  by  way  of  exception,  and  as  if  real- 
izing that  the  Constitution  intends  that  anmt 
classes  of  cases  of  paramount  importance  fIuII 
be  decided  finally  by  that  court  in  which  alon^. 
and  as  a  court,  the  Constitution  has  vested  thr 
supreme  "judicial  power,"  although  not  all  nf 
the  final  "appellate  jurisdiction,"  m  civil  case^t. 
said  Relief  Act  forbids  the  reference  to  sa<-' 
designated  Justices  of  said  three  enDmeratt-.] 
classes  of  cases  (section  five)  and  denies  to  Jus- 
tices of  the  Supreme  Court  the  right  to  act. 
merely  as  Justices,  thereon,  reserving  the  **ap- 
plications"  in  all  such  cases,  and  the  cases  them- 
selves, to  be  acted  upon  in  all  respects,  and  iiaai- 
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It  decided,  by  ihe  Snpreme  Court,  a*  a  court,  in 
the  exercise  of  its  snpreme  judicial  power. 

The  first  stated  exception  is  of  cases  where- 
in a  Court  of  Civil  Appeals  "shall  have  declared 
void  a  statute  of  the  state."  In  such  cases  it 
would  be  a  manifest  at>snrdity,  as  well  as  ut- 
terly contrary  to  all  accepted  tenets  and  theories 
of  checlu  and  balances  in  government,  to  reqnire 
or  to  authorize  ultimate  decisions  thereof  by  any 
court  or  tribunal  or  SKency  created  and  exist- 
infr  solely  by  virtue  of  lef^islative  fiat,  and  sub- 
ject in  all  respects  to  legislative  control.  "The 
constitutional  courts  are  designed  to  secure  the 
citizen  in  his  rights,  and  to  enforce  the  observ- 
ance of  constitutional  limitations."  Henderson 
V.  Beaton,  52  Tex.  33 ;  People  v.  Noble,  supra ; 
People  V.  Albertson,  56  N.  Y.  57.  The  impor- 
tance of  leaving  the  other  two  excepted  classes 
of  cases,  also,  ror  final  decision  by  toe  Supreme 
Court  alone,  is  likewise  readily  discernible,  al- 
though not  so  imperative. 

Co-ordinate  nnd  coni<-mporary  work,  such  as 
is  contemplated  or  permitted  by  said  Relief  Act, 
most  probably  will  lead  to  confusion  and  con- 
flicts. "Designated  Justices"  and  onr  Supreme 
Court,  or  any  two  Justices  thereof,  may,  on  the 
aame  day,  act  upon  like  applications  present- 
ing the  same  questions  of  law  in  companion 
cases,  or  even  in  the  same  case,  growing  nut  of 
the  same  or  similar  facts,  with  the  results  that 
the  designated  Justices  may  deny  one  applica- 
tion, and  motion  for  rehearing  thereon,  tberel>y 
finally  denying  the  cause  admission  to  the  Su- 
preme Court  for  decision  on  its  merits,  and 
forever  disposing  of  it  in  accordance  with  the  de- 
cision of  the  Coiurt  of  Civil  Appeals  therein ; 
whereas,  tiie  Snpreme  Court,  or  any  two  Jus- 
tices thereof,  as  Justices,  only,  may  grant  A 
like  application,  and,  upon  final  hearing,  the  Su- 
preme Ckinrt  may  reverse  the  similar  decision  of 
the  same  or  another  Court  of  Civil  Appeals,  and 
remand  the  cause,  or,  possibly,  render  a  con- 
trary decision.  Consequently  the  almost  inev- 
itable operation  of  the  act  will  be  to  give  to 
some  litigants,  and  to  deny  to  others,  in  precisely 
the  same  classes  of  cases,  even  when  presented 
by  similar  "applications,"  a  bearing  thereon  by 
the  Supreme  Court,  as  a  court— a  probability 
which  is  absolutely  abhorrent  to  quoted  provi- 
fiions  of  our  own  state  Gonstitntion,  and  equally 
obnoxious  to  that  provision  of  the  Constitution 
of  the  United  States  which  guarantees  to  all 
alike  "equal  protection  of  the  laws." 

Not  80  patent  to  casual  observation  or  super- 
ficial thought  as  the  three  excepted  classes  of 
cases,  bat  not  less  certainly,  it  is  likewise  con- 
trary to  the  spirit  and  letter  of  our  Constitu- 
tion, and  to  the  whole  theory  upon  which  our 
judicial  system  was  therein  marked  out  and  de- 
fined, and  to  the  entire  idea  of  a  definite  dis- 
tribution of  judicial  power  among  various  courts, 
and  to  the  very  conception  of  supreme  judicial 
power  lodged  in  one  Supreme  Court  of  last  re- 
sort, as  the  capstone  of  the  judicial  column, 
for  any  portion  whatever  of  that  supreme  judi- 
cial power  to  be  exercised  at  any  time,  or  in 
any  degree,  or  to  any  extent,  by  any  other  court, 
or  tribunal,  or  by  any  combination  of  judges 
acting  in  their  capacities  as  judges  and  not  as 
a  court,  or  by  any  aRfregation  of  individuals,  in 
any  case  wliicb.  at  the  time  of  such  exercise 
thereof,  and  according  to  the  express  terms  of 
our  Constitution,  or  by  virtue  of  the  express 
provisions  of  tben  valid  existing  statutes,  lies 
within  the  appellate  jurisdiction  of  the  Supreme 
Court.  In  construing  the  Constitution  of  Vir- 
ginia it  was  said:  "Language  more  appropriate 
to  convey  the  idea  that  tliere  shall  be  but  one 
such  court  as  that  first  mentioned  could  nut  be 
used.  The  attribute  of  singleness,  as  an  essen- 
tial and  characteristic  quality  of  a  Supreme 
Court,  necessarily  presents  itself  to  the  mind,  in 
the  plain  and  obvious  definition  of  the  terms  em* 
nloved."  Daniel.  J.,  in  Sharpe  v.  Robertson,  5 
Giat  (46  Va.)  677. 


Judicial  power  has  a  common  stock,  rooted  in 
the  Constitution,  with  various  branches,  repre- 
sented by  the  various  courts;  but  the  snpreme 
judicial  power,  which  that  instrument  conferred, 
in  civil  cases,  upon  only  one  Supreme  Court, 
of  but  three  memben,  has,  and  can  have,  no 
branches.  The  very  conception  of  the  existence 
OP  exercise  of  co-ordinate  and  concurrent  su- 
preme judicial  power  is  anomalous  and  irration- 
al. No  written  Constitution  ever  made  among 
men  has  provided  for  such  dual  tribunal  of  last 
resort  in  the  same  class  of  cases,  because  such 
an  arrangement  obviously  must  and  will  result 
in  confusion  in  expounding  and  applying  and 
enforcing  the  written  law. 

Aside  from  all  considerations  of  advisability, 
propriety,  and  public  policy,  end  from  a  constt- 
tutional  standpoint,  a  sufiicient,  though  not  the 
only,  reason  why  ib«  Legislature  may  not,  by 
statute,  provide  for  reference  to  designated  Jus- 
tices of  Courts  of  Civil  Appeals  of  petitions  for 
writs  of  error  in  cases  wherein  a  state  statute 
has  been  held  void,  and  for  action  thereon  by 
them,  is  that  the  decision  of  such  cases,  anq 
even  action  upon  the  applications  for  writs  of 
error  therein,  necessarily  involves  a  direct  exer^ 
dse  of  some  portion  oi  that  supreme  judicial 
power  which  the  Constitution  vests  in  the  Sn- 
preme Court  alone.  And,  since  action  upon  any 
application  for  a  writ  of  error  in  any  appealed 
case,  whether  it  be  or  be  not  within  one  of  said 
three  enumerated  exceptions,  involves  an  exer- 
cise of  supreme  judicial  power,  there  is,  in  the 
premises,  so  far  as  the  Constitution  is  concern- 
ed, no  valid  ground  for  distinction  l>etween  snid 
excepted  classes  and  other  classes  of  cases; 
wherefore,  'as  to  all  appeals  from  Courts  of  Civ- 
il Appeals,  there  exists,  uniformly,  the  same 
want  of  legislative  authority  to  control  or  to 
shift  the  exercise  of  Constitution-vested  supreme 
judicial  power.  In  other  words,  if  the  Legisla- 
ture is  powerless  to  refer  to  any  two  of  tfafc 
Justices  of  the  Supreme  Court,  oa  Justices  only: 
or  to  designated  Justices  of  Courts  of  Oivi' 
Appeals,  _  for  their  decision  or  action  thereon, 
appeals  in  cases  in  which  a  statute  has  been 
"declared  void,"  the  Legislature  is  likewise  pow- 
erless to  refer  to  them,  for  their  decision  or  ac- 
tion thereon,  any  appeal  in  an^  case  whatever: 
the  deterring  common  constitutional  factor  in  all 
instances  being  the  fact  that  such  decision  or  ac- 
tion involves  the  exercise  of  some  portion  of 
that  judicial  power  which  rests  exclusively  in 
the  Supreme  Court. 

Conversely,  if  the  Legislature  has  authority 
practically  to  prevent  tlie  exercise  by  the  Su- 
preme Court  of  a  given  portion  of  its  supreme 
judicial  power  in  any  particular  case  lying,  un- 
der a  valid  statute,  within  its  appellate  juris- 
diction, it  follows,  inexorably,  that  the  Legis- 
lature likewise  has  full  authority  to  prevent  the 
exercise  by  that  court  of  all,  and  of  every  por- 
tion, of  its  judicial  power  in  every  case  within 
its  appellate  jurisdiction,  thereby  effectually  de- 
nying to  that  court  the  exercise  of  any  appel- 
late judicial  power  in  any  case.  The  practical 
effect  would  In  to  shear  the  Supreme  Court  of 
all  judicial  power,  except  such  as  it  may  exert 
in  matters  lying  within  the  very  limited  original 
jurisdiction  which  is  conferred  upon  it  by  the 
Constitution.  Indeed,  upon  the  only  theory  on 
which  the  validity  of  that  portion  of  said  Re- 
lief Act  can  be  even  argued,  which  is  that  the 
"judicial  power,"  as  well  as  the  "appellate  ju- 
risdiction,'  of  the  Supreme  Court,  is  the  subject 
of  legislative  action  and  bestowal,  even  the 
Original  jurisdiction  of  that  court  is  indirectly 
subject  to  invasion  and  control  by  tile  legisla- 
ture, and  is  exercised  by  that  court  at  suffer- 
ance only.  And,  since  the  same  reasoning  ap- 
plies with  respect  to  all  the  jurisdiction  and  all 
the  judicial  power  of  all  the  courts,  the  net  re- 
sult of  upholding  the  validity  of  said  Belief  Act 
is  to  degrade  the  judiciary  from  its  ns^fnl  and 
honorable  position  as  a  co-ordinate  department 
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«f  government  and  to  make  all  the  courts  of 
Texas  tbe  playthings  of  the  law-making  depart- 
ment. 

To  the  contention  that  the  LegisUtnre  has 
sncb  power  and  authority  tbe  sufficient  reply  is 
that  the  Constitution  makers  saw  fit  to  leave  to 
legislative  discretion  the  definition  and  limita- 
tion of  the  "appellate  jurisdiction"  of  tbe  Su- 
preme Court,  but  took  care  to  place  entirely  be- 
yond legislative  discretion  or  control  tbe  exer- 
cise by  that  court  of  its  supreme  "judicial  pow- 
er" in,  over,  and  upon  any  and  all  cases  lying 
within  that  jurisdiction.  Too  much  emphasis 
cannot  belaid  upon  tbe  fact  that  the  investiture 
of  judicial  power,  in  the  courts,  is  made  by  the 
people,  directly,  through  the  Constitution,  and 
not  indirectly,  or  by  or  through  the  Legislature. 

It  is  one  thing  for  the  Legislature  to  enlarge 
or  restrict  the  "appellate  jurisdiction"  of  the 
Supreme  Court;  it  is  quite  another  thing  for 
the  Legislature  to  undertake  to  limit  tbe  exer- 
cise by  that  court  of  its  constitutional  "judi- 
cial power"  over,  or  in,  causes  within  that  ju- 
risdiction. Tbe  former  is  constitutional  and 
valid:  the  latter  is  unconstitutional  and  revo- 
lutionary. The  distinction  between  those  two 
things  is  one  which  said  Relief  Act  utterly 
ignores;  and  that  vice,  if  it  had  none  other,  is 
enough  to  taint  and  to  destroy  it,  under  a  Oan- 
stltution  such  as  ours. 

The  Legislature  and  the  Supreme  Court  are 
coexistent  and  co-ordinate;  neither  created  the 
other,  nor  bestowed  its  powers;  both  were  creat- 
ed by  the  people,  through  their  Constitution. 
Thereby,  also,  each  is  invested,  by  tbe  people, 
with  certain  powers  and  charged  with  certain 
duties  which  relate  to  the  other;  but  neither 
can  stop  or  stay  or  abridge,  to  any  extent  or 
in  the  sligbtest  degree,  the  exercise  by  the  other 
°  of  any  of  its  aforesaid  powers  or  duties.  For 
illustration:  In  a  proper  case  it  is  within  the 
power  and  duty  of  the  Supreme  Court  to  bold 
that  in  tbe  enactment  of  a  particular  statute  the 
Legislature  violated  some  provision  of  the  Con- 
stitution; but  that  court  cannot  impose  upon 
the  exercise  of  legislative  power  any  other  re- 
striction whatever.  For  further  illustration: 
The  Legislature,  by  a  proper  statute,  and  in 
pursuance  of  the  express  provisions  of  said  sec- 
tion 3  of  article  5  of  the  Constitution,  may 
prescribe  the  appellate  jurisdiction  of  the  Su- 
preme Court;  but,  having  done  so,  it  cannot, 
directly  or  indirectly,  divert,  limit,  restrict,  or 
abridge  tbe  exercise  therein,  by  that  court,  of 
each  and  every  element  of  the  supreme  judicial 
power  which  the  Constitution  has  confeircd  np- 
on  the  court,  as  a  court. 

By  Acts  1913,  p.  107,  which  still  is  in  force, 
or,  at  least,  has  not  been  expressly  repealed,  the 
Legislature  prescribed  and  defined  tho  appel- 
late jurisdiction  of  the  Supreme  Court,  and  to 
do  that  it  had  an  undoubted  right  and  full 
power  and  authority;  said  section  3  of  article 
5  of  the  Constitution  expressly  so  declaring. 
Thereafter  and  thereunder,  as  cases  falling  with- 
in the  appellate  jurisdiction  of  the  Supreme 
Court  arose  and  were  properly  appealed  upon 
applications  for  writs  of  error,  the  constitution- 
al powers  and  functions  of  the  Supreme  Court, 
as  a  court,  seized  hold  of  tbe  subjtet-matter, 
and,  under  it,  the  judicial  power  of  that  court 
attached  and  necessarily  became  exclusive; 
wherefore,  at  least  during  the  life  and  opera- 
tion of  said  statute  defining  said  appellate  ju- 
risdiction, the  Legislature  has  been  and  is  and 
will  be  utt^ly  impotent  to  interpose  any  other 
agency  or  the  Judgment  of  any  other  tribunal  or 
person  wliatevcr  between  the  Supreme  Court 
and  the  full  and  untrammeled  exercise  by  it  of 
that  appellate  jurisdiction  over  that  case,  and 
the  unlimited  and  unrestricted  exercise  therein 
by  that  court  of  every  atom  and  every  vestige 
of  its  applicable  constitutional  judicial  power. 
But  that,  as  we  have  seen,  said  Relief  Act  at- 
tempt* to  do  (with  the  stated  exceptions),  both 


as  to  the  more  ttan  800  cases  then  pending  on 
the  Supreme  Court's  applicat'on  docket  and  as 
to  applications  thereafter  filed. 

"Hence  arises  a  most  important  diatincti<n 
between  constitutional  and  legislatiTe  coart& 
The  judges  of  the  former  hold  an  office  coexist- 
ent with  the  government  itself,  and  which  they 
can  only  forfeit  by  a  breach  of  good  behavior. 
The  judges  of  the  latter,  although  their  com- 
missions should  import  upon  the  face  of  than 
to  be  during  good  behavior,  may  be  «t  any 
time  discontinued  from  their  office,  by  abolish- 
ing the  courts.  In  other  words,  conatitntionil 
judges  may  be  an  independent  brandi  of  the  gov- 
ernment; legislative  judges  must  ever  be  de- 
pendent on  that  body  at  whose  will  their  offices 
exist.  If  the  principles  of  onr  government  have 
established  thejudiciary  as  a  barrier  against  the 
possible  usurpation,  or  abuse  of  power  io  tbe 
other  departments,  how  easily  may  tiiat  prin- 
ciple be  evaded  by  converting  our  courts  into 
legislative,  instead  of  constitutional  tribunals?* 
Kamper  v.  Hawkins,  supra.  See,  alao.  People 
V.  Noble,  supra,  and  cases  cited. 

The  quoted  remarks  lend  force  to  my  condu- 
sion  that  our  state  Constitution  does  not  con- 
template that  any  portion  of  tho  supreme  jo- 
dicial  power  which  that  instrument  confers 
upon  the  Sup|reme  Court  shall  ever  be  exercised, 
in  whole  or  in  pert,  by  Justices  of  that  court, 
as  Justices,  or  by  any  inferior  cooatitationsl 
court,  or,  mudi  less,  that  it  shall  be  exercised 
by  a  purely  legi^ative  court,  or,  still  less, 
that  it  shall  be  exercised  by  an  aggregation  of 
Justices  from  various  other  courts,  not  compris- 
ing any  court,  but  acting  simply  as  an  aggre- 
gation of  individuals,  as  provided  by  said  Re- 
Uef  Act 

If  the  Legislature  had  never  exerciaed  its 
constitutional  power  and  anthority  of  chang- 
ing the  appellate  jurisdiction  of  the  Sapreme 
Court,  and  if  the  latter  stood  now  as  oriKinally 
fixed  by  said  section  S  of  article  6,  thas  en- 
bracing  only  the  three  classes  of  cases  there 
enumerated,  to  wit,  cases  "in  which  the  judges 
of  any  Conrt  of  CSvil  Appeals  may  disagree, 
or  where  the  several  Courts  of  Civil  Appeals 
may  hold  differimtly  on  the  same  qoestion  of 
law,  or  where  a  statute  of  the  state  is  bM 
void,"  it  would  be  perfe<HJy  plain  that  the  Leg- 
islature would  have  no  anuiority  to  confer  npon 
any  other  court  or  tribunal,  officers  or  indi- 
viduals, either  (a)  the  legidatire  power  to  de- 
termine in  a  particular  case  of  tiiat  character 
whether  that  case  shall  or  shall  net  go  before 
the  Supreme  Conrt  for  revision,  or  (b)  tbe  ju- 
dicial power  of  passing  upon  the  merits  of  those 
eases,  thereby  at  once  delegating  the  law-malring 
function  of  tbe  Legidature,  and  practically 
preventing  the  Supreme  Court,  as  a  court,  from 
exercising  therein  all  the  elements  of  its  su- 
preme judicial  power.  In  that  status,  as  to  the 
relative  power  and  duties  of  the  Legislatare  and 
of  the  Supreme  Conrt  with  regard  to  the  exer- 
cise of  the  supreme  judicial  power,  no  change 
whatever  has  been  wrought  by  the  adoption  of 
a  statute  changing  the  confines  and  boundaries 
of  that  appellate  jurisdiction  by  including  there- 
in additional  dasses  of  cases. 

Suppose  that  by  the  express  provisions  of  the 
Constitution,  or  by  legislative  action  in  strict 
pursuance  thereof,  tbe  appellate  jurisdictioD  of 
the  Supreme  Court  were  restricted  solely  !•> 
cases  wherein  a  Court  of  Civil  Appeals  bad  held 
a  state  statute  violative  of  the  Constitution  of 
this  state  or  of  the  Constitution  of  the  Vnitrd 
States,  and  therefore  void;  under  that  status  it 
clearly  would  be  beyond  the  power  or  anthoriry 
of  the  Legislature  to  transfer,  directly  and  ex- 
pressly, by  statute,  a  specific  case  of  that  char- 
acter from  the  docket  of  the  Supreme  Court  to 
tbe  docket  of  any  other  constitutional  or  statu- 
tory court,  and  an  act  purporting  to  do  so  would 
be  void. 

Just  as  certain,  and  even  more  obvious,  would 
be  the  unconstitutionality  of  a  statute 
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ferring  specific  cases  of  that  character  from  the 
docket  of  the  Soinreme  Court  to  the  docket  of 
a  mere  aggregation  of  Justices  of  other  courts 
for  their  consideration  and  action,  and,  permis- 
sibl7,  for  their  final  disposition.  The  whole  mat- 
ter would  be  greatly  aggravated  if,  instead  of 
doing  those  uiings  directly,  the  LegiElature 
shonld  attempt  to  delegate  to  the  Bapreme 
Court,  or  any  two  Justice*  thereof,  optional 
power  and  authority  to  do  so.  And  it  the  dis- 
charge of  such  new  duties  seriously  interfered 
with  the  performance  by  such  Jnstioes  of  such 
other  conns  of  their  constitutional  and  statu- 
tory duties  in  connection  with  the  causes  pend- 
ing in  their  respective  courts,  the  matter  woald 
be  still  further  aggravated.  That  is  the  present 
status,  under  said  Belief  Act. 

It  is  true  that  said  act  does  not  in  express 
terms  so  directly  transfer  elsewhere  specific  cas- 
es from  the  dodket  of  the  Supreme  Court — cases 
which  under  other  and  valid  statutes  are  within 
its  appellate  jurisdiction,  and  therefore,  by  the 
terms  of  the  Constitution,  finally  determinable 
by  <Hily  the  exercise  of  its  supreme  and  exclu- 
nre  jndicial  power— but  said  act  does  accomplish 
much  of  that  in  practical  results,  and  was  de- 
signed to  do  so,  and  is  therefore,  in  my  estima- 
tion, utterly  repugnant  to  the  Constitution. 

The  obvious  purpose  of  the  Constitution  is 
that  all  cases  which,  by  its  provisions  or  by  a 
valid  statute,  fall  and  lie  within  the  appellate  ju- 
risdiction of  the  Supreme  Court  shall  be  oper- 
ated upon  by,  and  shall  be  detwmined  in,  and 
shall  share  iik  all  benefits  Ot,  the  normal  end 
heretpfore  customajy  exercise  of  every  appUcabls 
element  and  ingredient  of  the  supreme  judicial 
power  which  is  vested  by  the  organic  law  in  the 
Supr«ne  Court  alone.  For  that  purpose  that 
court  was  established,  and  for  that  purpose  its 
Jurisdiction  was  prescribed  by  the  Constitution 
or  under  its  authority;  and  to  deny  to  that  court 
the  full  exercise  of  its  supreme  judicial  ^wer  in 
any  cause  within  its  appellate  jurisdiction,  as  so 
duly  prescribed,  is  to  defeat  the  great  constitu- 
tional design  and  to  deprive  litigants  of  valuable 
rights  conferred  by  ezistin^r  laws,  and  to  deny  to 
the  people  as  well  as  the  litigants  the  benefits  of 
precedent  arising  from  an  aatboritative  decision 
of  that  cause  by  the  only  court  in  whose  deci- 
■ions,  in  cases  of  that  class  and  character,  inhere 
each  and  all  of  the  above-mentioned  qualities  of 
Bapreme  judicial  power. 

_  When  the  Supreme  Court  has  appellate  juris- 
diction in  or  over  a  particular  case,  that  juris- 
diction extends  to  the  whole  case  and  to  all  the 
issues  therein,  as  presented  by  the  application 
for  writ  of  error,  and  is  both  final  and  supreme, 
and,  necessarily,  absolutely  exclusive.  £}ven  the 
appellate  jurisdiction  of  the  Courts  of  Civil  Ap- 
peals, which  is  final  in  some  cases,  thou^  not  in 
others,  is,  in  all  cases,  "exclusive  for  the  time, 
in  the  absence  of  some  other  provision  giving  to 
some  other  court  concurrent  or  co-ordinate  juris- 
diction" ;  but  in  no  instance  is  that  jurisdiction 
really  supreme.  The  quotation  is  from  Chief 
Justice  Stayton's  opinion  in  Darnell  v.  Lyon,  86 
Tex.  460,  22  S.  W.  306,  wherein  he  said,  also: 
"A  court  is  said  to  have  jurisdiction  concurrent 
or  coordinate  with  that  i)osse8sed  by  another 
when  each  has  power,  under  the  same  facts  and 
conditions,  to  determine  and  enforce  the  right  of 
a  litigant:  and  the  general  rule,  when  such  ju- 
risdiction is  possessed  by  two  or  more  courts,  is, 
for  the  one  first  acquiring  jurisdiction  of  a  par- 
ticular cause  to  retain  it.  But  there  is  no  in- 
stance, under  the  Constitution  of  this  state,  in 
-which  two  courts  can  exercise  concurrent  or  co- 
ordinate appellate  jurisdiction.  On  the  con- 
trary, that  is  carefully  graded  from  the  lowest 
court  exercising  appellate  jurisdiction  to  tile 
highest." 

By  the  same  reasoning,  and  in  the  very  nature 
of  the  thing,  supreme  appellate  jurisdiction  can- 
not concurrently  exist  in  the  Supreme  Court, 
where  the  Constitution  places  it,  and  elsewhere, 
in  any  other  court,  or  tribunal,  or  in  any  aggre- 


ntion  of  Justices  of  the  Supreme  Court  or  of 
Justices  of  Courts  of  Civil  Appeals.  Continuing, 
that  distinguished  jurist  said:  "Jurisdiction  at 
a  given  cause  means  the  power  to  hear  and  deter- 
mine the  rights  of  parties,  as  the  judges  of  the 
court,  under  their  official  oaths,  may  think  it 
ought  to  be ;  and  to  refer  it  to  anotbw  court  for 
a  decision,  and  to  simply  register  its  decree  as 
the  rule  of  right  between  the  parties,  is  in  no 
sense  the  exercise  of  jurisdiction.  •  •  *  Con- 
currence of  jurisdiction  must  be  given  by  law, 
the  only  source  of  jurisdiction,  or  it  does  not 
exist ;  it  cannot  be  made  to  depend  on  the  voli- 
tion  of  another  tribunal  having  jurisdiction,  nor 
upon  the  refusal  of  that  court  to  act,  or  its  or- 
der suqiending  action  for  a  time,  though  under 
some  circumstances  a  court  refusing  or  suspend- 
ing action  in  a  cause  of  which  it  has  jurisdiction 
may  be  compelled  l^  some  superior  tribunal  to 
adjudicate  the  right  of  litigants." 

Nor  can  it  be  said,  reasonably,  that  by  refer- 
ring cases  to  such  "designated  Justices"  the  Su- 
preme Court,  which  is  not  authorized  by  law  to 
modify,  or  to  adopt,  or  to  reject,  or  even  to  regis- 
ter, their  decrees  or  actions,  adequately  or  prop- 
erly exercises  its  own  appellate  jurisdiction,  or 
its  own  exclusive  and  supreme  judicial  power,  in 
or  over  that  particular  cause.  The  option  given 
to  the  Supreme  Court,  or  to  any  two  Justices 
thereof,  to  pass  uj)on  any  application  for  a  writ 
of  error  (section  o),  even  though  the  case  be  not 
one  of  those  in  which  by  the  terms  ot  the  act, 
the  Supreme  Court,  as  a  court,  is  required  to 
pass  upon  it,  must,  it  seems,  be  exercised  in  ad- 
vance of  such  reference  to  the  "designated  Juv 
tices,"  and  not  afterward.  There  is  no  provi- 
sion for  retransferring  any  application  back  to 
the  Supreme  Court. 

But,  whatever  may  be  the  effect  of  the  act,  up- 
on that  point,  the  entire  scheme  of  making  the 
exercise  of  its  appellate  jurisdiction  to  any  ex- 
tent optional  with  the  Supreme  Court,  as  a 
court,  or  with  a  majority  of  its  members,  not 
acting  as  a  court,  is  foreign  to  the  whaie  trend 
and  purpose  of  our  Constitution.  E^cercise  of 
such  option  prevents  the  other  member  of  that 
court,  when  he  does  not  join  in  so  referring  the 
application,  from  exercising  his  constitutional 
functions  in  the  case,  unless  the  designated  Jus- 
tices happen  to  "grant"  the  "application,"  and, 
even  in  such  instances,  those  functions  are  ma- 
terially abridged  and  curtailed,  in  that  such  oth- 
er member  of  the  Supreme  Court  has  had  no 
voice  in  determining  whether  the  "application" 
is  or  is  not  in  statutory  form,  and  whether  the 
case  is  or  is  not  one  which  the  Constitution  and 
laws  have  placed  within  the  appellate  court  of 
which  he  is  a  constituent  member.  And  thereby 
the  litigants  in  that  case  are  deprived  of  their 
corresponding  constitutional  righto. 

Said  Relief  Act  derives  no  legal  efficacy  or  vir- 
tue from  the  fact  that  a  majority  of  the  Supreme 
Court  are  willing  to  put  it  into  operation.  The 
courts  can  no  more  divest  themselves  of  their 
constitutional  functimis,  power,  and  duties  than 
can  the  Ijeidslature. 

"The  judicial,  being  a  co-ordinate  and  inde- 
pendent department  of  the  state  government, 
cannot  consent  that  either  one  of  the  other  de- 
partments shall  interfere  with  it  in  the  exercise 
of  its  exclusive  rights  to  determine  the  law  of 
existing  cases."  Allison  v.  Bailway,  9  Bush 
(Ky.)  247 :  8  Cyc.  808. 

".Tudiciftl  power  cannot  be  delesated."  Cohen 
V.  Hoff,  3  Brev.  (S.  C.)  500:  Gongh  v.  Dorsey, 
27  Wis.  110:  Milwaukee  Industrial  School  v. 
Supervisors.  40  Wis.  328,  22  Am.  Rep.  702 :  Al- 
lor  V.  Auditors,  4.S  Mich.  76,  4  N.  W.  492 ;  Ward 
V.  Fnrwell.  97  111.  593. 

"Those  who  are  chosen  by  the  people  to  sit  as 
judges  must  themselves  discharge  all  the  judi- 
cial duties  of  thar  offices.  The  trust  is  imposed 
upon  them,  and  they  cannot  share  their  jndicial 
duties  with  any  person.  Tlie  people  have  a  right 
to  the  judgment  of  those  whom  they  have  made 
judges,  and  tliia  right  the  judges  cannot  surrai- 
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der,  if  they  would,  wUho«t  a  flagrsnt  breadt  of 
)i  sworn  duty.  The  trust  is  a  personal  one,  in- 
alienably invested  in  the  persons  selected  by  the 
people,  and  it  cannot  be  delisted  by  the  judges 
themselves,  nor  by  any  one  else  for  tuem."  Peo- 
ple V.  Noble  (Ind.)   supra. 

"These  political  agencies,  oommcHily  called 
branches  of  sovernment,  are  the  representatives 
of  the  people  in  their  sovereign  capacity;  and 
the  powers  thus  conferred  upon  them,  so  far  as 
tbey  are  essential  to  the  attainment  of  the  ob- 
jects and  purposes  of  the  goTemmeot,  are  held 
by  them  in  trust  for  the  people,  and  it  is  not 
in  their  power  to  delegate  them  to  others." 
Ward  V.  Farwell,  G7  111.  607. 

"But  a  party  in  any  case  has  a  right  to  de- 
mand that  the  judgment  of  the  court  be  given 
upon  his  suit,  and  he  cannot  be  bound  by  a 
delegated  exercise  of  judicial  power,  whether 
the  delegation  be  by  the  courts  or  by  legislative 
act  devolving  judicial  duties  on  ministerial  offi- 
cers. Proceedings  in  any  such  case  would  be 
void.  Hall  v.  Marks,  34  111.  35S;  Chandler  v. 
Mash,  6  Mich.  409.  It  is  not  competent  to  pro- 
vide by  statute  that  the  judge  may  call  a  mem- 
ber of  the  bar  to  sit  in  his  place  in  a  special  case. 
'The  Legislature  has  no  power  to  authorize  a 
district  judge  to  place  his  judicial  robe  upon 
the  shoulders  of  any  man.'  Winchester  ▼.  Ayres, 
4  G.  Greene  (Iowa)  104.  See  Wright  v.  Boon, 
2  G.  Greene  (Iowa)  45S;  Michales  v.  Hine,  S  O. 
Greene  (Iowa)  470;  Smith  v.  Frisbie,  7  Iowa, 
486.  To  allow  it  would  be  to  provide  a  mode 
for  choosing  judges  different  from  that  prescribed 
by  the  Constitution.  State  v.  Phillips,  27  la. 
Ann.  663;  State  v.  Fritz,  27  La.  Ann.  689. 
Even  the  consent  of  parties  would  not  give  the 
judge  this  authority.  Hoagland  v.  Creed,  81 
111.  506;  Andrews  ▼.  Beck,  23  Tex.  455." 
Cooley's  Const.  Lim.  (5th  Bd.)  pp.  506,  506,  and 
note  L 

"The  Constitution  cannot  be  evaded  by  a 
change  in  the  name  of  an  officer,  nor  can  an 
office  be  divided  and  the  duties  assigned  to 
two  or  more  under  different  names."  55  N. 
T.  67. 

See,  also,  Warner  v.  People,  2  Denio  (N.  X.) 
272.  43  Am.  Dec.  740;  People  v.  Draper,  15 
N.  Y.  552;  People  v.  Keeler,  29  Hun  (N.  ¥.) 
175;  State  t.  Brunst,  26  Wis.  412,  7  Am.  Rep. 
84:  King  v.  Hunter,  65  N.  C.  608,  6  Am.  B«p. 
754. 

"The  people  have  a  right  to  the  courts  es- 
tablished by  and  under  the  Constitution,  and 
this  constitutional  rijrht  the  Legislature  can 
neither  alter  nor  abridge.  »  *  »  Judicial 
power  distributed  by  the  (jonstitntion  is  beyond 
legislative  control."     People  v.  Noble,  supta. 

As  to  that  right,  see  De  Yotie  y.  McOerr,  14 
Colo.  577,  23  Pac.  980. 

Inasmuch,  therefore,  as  all  the  judicial  power 
of  the  Snprerae  Court  is  supreme  .iudicial  pow- 
er, and  was  vested  In  that  court  by  the  express 
pronsions  of  the  CJonstitution  itself,  to  be  ex- 
ercised, with  but  tew  and  stated  exceptions, 
fully  and  completely,  na  necessity  may  require, 
as  a  court,  it  is,  manifestly,  utterly  beyond  the 
power  and  authority  of  the  Legislature,  even 
for  a  limited  period  of  time,  to  abridge,  or  to 
shift,  or  to  transfer,  or  to  have  referred  else- 
where, the  full,  or  even  the  partial,  exerrise  of 
that  sujJreme  judicial  powpr  in  any  cause  then 
within  that  supreme  appellate  jurisdiction.  It 
is  a  contra<)iction  in  terms  and  absurdly  para- 
doxical to  say  that  causes  within  the  appellate 
jurisdiction  of  the  Supreme  Court  can  be  acted 
upon  in  any  way,  and  evon  decided  finally,  oth- 
erwise than  through  the  exercise  of  the  supreme 
judicial  power,  or  that  nower  of  that  character 
validly  can  be  exercised  otherwise  than  by  the 
court  itself,  acting  as  a  court.  Because  said 
lielicf  Act  undertakes  to  do  that,  as  to  (a)  any 
two  Justices  of  the  Supreme  Court,  and  (b) 
designated  Justices  of  Courts  of  OiTil  Appeals, 
it  is  void. 

Thus  far,  for  oonvenienee.  I  hsve  assumed,  in 


a.  tneastttei  the  soundiMte  of  certain  propoeituMis, 
but  in  each  instance  the  assumption  is  well  sup- 
ported by  both  reason  and  authority,  as  btikyw 
shown : 

(1)  Said  Relief  Act  attempts  to  confer  upon 
the  Supreme  Court,  and  upon  the  Chief  Justice 
or  any  two  Justices  thereof,  and  up<Hi  the  des- 
ignated Justices  of  Courts  of  Civil  Appeals, 
both  legislative  and  judicial  powers.  Under- 
lying this  whole  subject,  including  both  the  va- 
lidity and  the  construction  of  said  Relief  Act, 
is  a  candid  inquiry  as  to  the  nature  and  charac- 
ter of  those  powers,  respectively.  Are  tbey  ju- 
dicial? Are  tbey  legislative?  Or  are  they  in 
some  respects  legislative  and  in  other  respects 
judicial?  If  true  answers  to  these  questions 
once  be  found,  little  trouble  wiU  be  experienced 
in  determining  whether  the  attempted  distribu- 
tion of  those  powers  does  or  does  not  conform 
to  the  requirements  of  our  organic  law. 

To  whatever  extent  said  powers,  or  any_  of 
them,  may  be  found  to  be  'HegislatiTe,"  to  just 
that  extent,  inasmuch  as  they  are  not  within 
any  stated  exception  concerning  the  exerciae  of 
legislative  powers,  they  fall  within  the  general 
rule  prescribed  by  our  state  Constitution,  and 
therefore  can  be  exercised  by  the  Liegislatnre 
only,  and,  as  a  consequence,  cannot  validly  be 
delegated  to  or  conferred  upon  all  or  any  of  said 
instrumentalities  or  agencies.  Likewise,  to  what- 
ever extent  said  powers,  or  any  of  them,  may 
be  found  to  be  "judicial,"  to  precisdy  that  ex- 
tent, inasmudh  as  they  are  not  within  any  stated 
exception  concerning  the  exercise  of  judicial 
powers,  they  fall  within  the  general  rule  pre- 
scribed by  said  Constitution,  and,  therefore,  can 
be  vested  in  and  exercised  by  some  court  only, 
as  a  oourt,  and  cannot,  validly,  be  conferred 
by  the  Legislature  upon  justices  of  any  court,  to 
be  exercised  by  them  in  the  capacides  of  jna- 
tices,  or  to  be  exercised  by  than  as  •  mere 
group  of  designated  individuals. 

"The  most  general  and  important  distinction 
between  these  powers  is  that  the  first  acts  upon 
rights  and  liabilities  already  existing,  and  the 
second  creates  rights  to  be  enjoyed  or  liabilities 
to  be  enforced  In  tie  future.  The  courts  de- 
cide what  the  law  is;  the  Legislature  what  it 
shall  be."  Mod.  Am.  Lew,  vol.  1,  p.  195.  citing 
cases;   Allison  v.  Railway,  9  Bush  (Ky.)  247. 

Under  our  Constitution  the  power  of  deter- 
mining what  classes  of  cases  may  and  what  may 
not  be  carried  before  our  Supreme  Court  upon 
appeal,  for  actual  review  upon  the  merits  of 
such  appeal,  is,  in  my  opinion,  a  purely  legisla- 
tive one.  That  conclusion  is  forced  by  the  quoted 
provisions  of  section  S,  art.  5,  defining,  and 
providing  for  changing,  in  certain  reepeotR.  and 
in  a  certain  manner,  the  appellate  jurisdiction 
of  that  court  The  inflexible  provisions,  not 
subject  to  legislative  change,  are  that  such  ap- 
pellate jurisdiction  shall  be  limited  (a)  to  ques- 
tions of  law  (b)  arising  in  cases  within  the  ap- 
pellate jurisdiction  of  Courts  of  Civil  Appeals. 
The  flexible  provisions  are  (c)  that  sudi  jnri<»- 
diction  shall  be  exercised  "under  such  retiic- 
tions  and  regulations  as  the  legislature  may  pre- 
scribe," and  (d)  that  it  shall  include  three  eno- 
merated  classes  of  cases,  "until  otherwine  pro- 
vided by  law."  The  lawmaking  department,  and 
it  only,  validly  may  make  such  a  law.  The 
quoted  clause  concerning  restrictions  and  re?u- 
iBtions  refers,  not  to  Courts  of  Civil  Apfwals, 
whose  jurisdiction  was  being  defined  elsewhere 
(section  6),  but  to  the  Supreme  Court;  and  "re- 
strictions" is  there  used  in  the  sense  of  "limita- 
tions." Maddox  v.  Covington.  87  Tfex.  454.  29 
S.  W.  465 ;  Schleicher  v.  Runge,  90  Tez.  45A. 
39  S.  W.  279. 

The  clause  "until  otherwise  provided  by  law^ 
was  not  intended  merely  to  fix  a  time  limit  npon 
the  operation  of  the  provisions  of  the  Constitu- 
tion which  prescribe,  conditionally,  said  appel- 
late jurisdiction.  There,  as  the  context  and  the 
underlying  reasons  alike  show,  "until"  mean* 
"except  .and  as";    and,  if  all  statatea  defining 
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that  appellste  jniiadlctlon  were  repealed,  the 
status  quo  ante  would  be  restored  inatantly, 
and  consequently  section  S  of  artide  5,  ez 
propria  TiKore,  still  effectually  would  prescribe 
that  appellate  jurisdiction,  subject,  however,  to 
future  legislation  specifically  changing  and  de- 
fining that  jurisdiction,  but  not  extendinic  it  be- 
yond questions  of  law  in  cases  from  Courts  of 
CiTil  Appeals.  EMdently  the  Constitution  un- 
dertook very  carefully  to  fix  the  confines  of  leg- 
islative authority  in  the  premises.  Its  Innguage 
concerning  jurisdiction  of  the  courts,  like  that 
relating  to  the  investiture  of  "judicial  power," 
is  sharply  and  absolutely  restrictive,  except 
when,  and  only  as,  exceptional  provision  other- 
wise is  therein  expressly  made.  Opinion  of  the 
Judges,  4  N.  H.  667,  568,  and  various  Texas 
.cases  and  other  cases,  supra. 

Its  manifest  purposes,  then,  were  (a)  to  ro- 
strict,  to  the  legislature,  authority  to  change 
the  appellate  jurisdiction  of  the  Supreme  Court, 
and  (b)  carefully  to  limit  both  the  extent  and 
manner  of  the  exercise  of  that  right.  The  cited 
cases  illustrate  the  difference  between  "regula- 
tions" and  "restrictions."  It  will  be  observed 
that  authority  to  prescribe  "restrictions,"  or 
limitations,  upon  the  appellate  jurisdiction  of 
the  Supreme  Court,  like  that  to  prescribe  "regu- 
lations" thereof,  is  confined  strictly  to  the  Legis- 
lature' it  could  not  have  been  contemplated 
that  the  Supreme  Court,  or  Justices  of  any 
<K>urt,  or  courts,  or  an  aggregation  of  individu- 
als, should  ever  exercise  the  legislative  power  of 
determining,  finally,  whether  a  certain  case,  or 
even  a  certain  class  of  cases,  shall  be  reviewed 
by  the  Supreme  Court.  My  theory  is  that  said 
Relief  Act  was  enacted  by  the  Legislature  under 
the  mistaken  belief  that  thereby  it  was  merely 
prescribing,  and  authorizing,  enforcement  of 
mere  "regulations"  relating  to  such  appellate 
jurisdiction,  but  that,  in  so  attempting,  it  un- 
consciously employed  language  purporting  to 
delegate  to  others,  as  stated,  the  unquestionable 
legislative  power  of  prescribing  "restrictions," 
or  limitations,  upon  that  jurisdiction. 

A  specific  restraint  which  the  organic  law 
places  upon  the  authority  of  even  the  legisla- 
ture to  change  said  appellate  jurisdiction  is 
that  it  shall  be  done  "by  law."  Those  words 
have  a  well-estabUshed  legal  signification,  and 
imply  a  valid  statute  having  a  general,  definite, 
fixed,  constant,  and  invariable  legal  euect  upon  ; 
the  subject-matter.  That  phrase  contemplates 
only  a  statute  embodying  terms  from  which  all  , 
competent  courts  and  lawyers  may  know,  and 
know  alike  (unless  it  be  in  an  exceptional  case 
wherein  the  jurisdictional  question  lies  along  the 
border),  and  in  advance  of  action  upon  the  appli- 
cation for  a  writ  of  error,  whether  a  particular 
case  is  or  is  not  within  the  appellate  jurisdic- 
tion of  the  state  court  of  last  resort  in  civil  mat- 
ters. Opinion  of  Judges,  4  N.  H.  565.  Said 
Relief  Act  is  not  such  a  statute. 

The  history  and  present  status  of  the  matter 
of  fixing  and  determining  the  appellate  jurisdic- 
tion of  our  Supreme  Court  may  be  outlined  thus: 

By  said  judiciary  amendment  the  Legislature 
was  invested  with,  and  now  has,  full  power  and 
authority  (a)  to  "limit"— to  change  definitely,  by 
statute,  at  its  own  discretion  and  in  the  ezerdse 
of  its  own  legislative  judgment— the  appellate 
jurisdiction  of  the  Supreme  Court,  as  defined  by 
section  8,  art.  5,  by  adding  to  or  subtracting 
£rom  said  three  enumerated  classes  of  cases, 
and,  with  full  power  and  authority  also  (b)  to 
•'regulate,"  by  statute,  the  manner  of  appeal  to 
the  Supreme  Court,  and  the  mode  of  the  exer- 
cise by  that  court  alone  of  its  entire  appellate 
jurisdiction,  whether  existing  because  of  the 
original  definition  thereof  in  the  Constitution, 
or  by  reason  of  a  statutory  grant.  Various 
changes  in  that  jurisdiction  have  been  made. 
Acte  1892,  10  Gam.  L.  pp.  383,  3i)S ;  H.  S.  1895, 
arts.  940,  041,  996;  R.  S.  1911,  arts.  1521, 
1522, 1589, 1590, 1691 ;  Acta  1913,  p.  107;  AcU 


1917,  p.  142  (bald  Belief  Act);   and  Acts  1917, 
p.  140  (H.  B.  No.  88). 

From  the  adoption  of  said  judiciary  amend- 
ment down  to  the  enactment  of  said  Relief  Act, 
the  authority  of  the  Legislature  to  prescribe 
"restrictions,  or  limitations,  upon,  or  in  any 
manner  to  change  or  determine  or  fix  the  ap- 
pellate jurisdiction  of  the  Supreme  Court,  has 
been  exercised  as  th©  Constitution  contemplates, 
by  a  written  statute  which  expressly  and  spe- 
cifically designated  and  defined  the  classes  of' 
cases  to  come  within  that  jurisdiction,  which 
statutes  were  operative  alike,  and  at  all  times 
and  under  all  circumstances,  upon  all  cases  of 
the  same  class  and  character,  when  duly  pre- 
sented upon  proper  applications  for  writs  of  er- 
ror. And  even  m  said  H.  B.  No.  38  the  Lesris- 
lature  seems  to  have  adhered  to  the  same  rule, 
unless  an  exception  should  be  made  as  to  sub- 
division 6  of  R.  S.  art  1521,  as  thereby 
amended. 

In  other  words,  each  of  those  former  statutes 
employed  phraseology  from  which  the  Supreme 
Court,  ana  the  capable  lawyer,  and  the  intelli- 
gent layman,  were  able  alike  to  understand  and 
determine,  from  its  classification  as  made  in 
such  statute,  whether  a  ^ven  case  was  or  was 
not  within  the  appellate  jurisdiction  of  the  Su- 
preme Court,  and,  if  so,  whether  It  would  he 
considered,  upon  its  merits,  by  that  court,  when 
duly  presented  there  by  an  "application"  in 
proper  form;  and,  under  former  laws,  except  for 
such  definite  "regulations"  concerning  applica- 
tions for  writs  of  error  as  have  been  likewise 
specifically  prescribed  by  statute,  or  rules  of 
court  made  pursuant  to  the  Constitution,  the 
Supreme  Court,  in  the  discharge  of  its  high  con- 
stitutional functions,  has  been  left  free  itself 
to  determine  as  a  court,  and  not  by  action  of  two 
of  its  members  acting  by  statutory  direction  and 
otherwise  than  as  a  court:  (a)  Whether,  accord- 
ing to  such  statutory  classincation,  a  particular 
case  is  or  is  not  within  that  appellate  jurisdic- 
tion; and,  If  it  is,  then  (b)  for  itself  to  deter- 
mine, as  a  court,  whether,  upon  the  showing 
made  by  such  application  therein  in  connection 
with  the  record,  and  without  further  considera- 
tion of  the  case,  the  writ  of  error  should  be 
refused,  because  of  lack  of  merit  in  the  appeal, 
or  whether  the  writ  of  error  should  be  granted 
and  the  cause  placed  upon  that  court's  submis- 
sion docket  for  oral  argument  and  decision  with 
a  written  opinion — the  uniform  and  unvarying 
practice  heretofore  having  been  for  the  Supreme 
Court,  as  a  court,  to  pass  thus,  in  one  or  the 
other  way,  upon  the  merits  of  every  properly 
presented  question  in  every  such  appealed  case 
so  coming  within  its  appellate  jurisdiction. 

But,  under  the  Relief  Act,  the  judgment  of 
others  is  substituted  for  that  of  the  Legisla- 
ture, and  that  judgment  is  not  aseertainable 
from  any  statute  or  rule,  or  otherwise  than  by 
a  process  of  exclusion  or  inclusion  in  particular 
cases.  The  Relief  Act,  in  all  but  a  few  except- 
ed cases,  practically  throws  the  litigant,  who 
would  lay  his  course  for  the  Supreme  C!ourt, 
far  out  on  a  boundless  sea,  without  chart  or 
compass,  to  buffet,  as  best  be  may,  the  winds 
which  may  heat  upon  him,  inconstant  and  con- 
fiictiug  though  they  may  and  probably  will  be, 
and  varying,  from  time  to  time,  with  the  varia- 
tion between  the  legal  views  and  opinions  of 
members  of  the  Supreme  Court,  on  one  bond, 
and  those  of  fre<iucutly  shifting  "designated 
Justices  of  Courts  of  Civil  Appeals,"  on  the 
other  hand.  Jt  is  no  answer  to  the  forwfoing 
to  say  that  under  said  act  the  Supreme  Court, 
as  a  court,  still  may  pass  upon  any  application 
for  writ  of  error,  whether  the  case  is  or  is  not 
in  one  of  said  three  enumerated  classes,  because 
(a)  said  act  plainly  coutemplates  that  in  all  ex- 
cept said  enumerated  classes  of  cases,  and  in 
order  to  conserve  the  time  of  the  constitutional 
Supreme  Court,  the  "application"  shall  be  "re- 
ferred!*  to  such   "de^nated   Justices";    and 
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(b)  that  evideot  intention  of  tlie  law-maldnK  dfr- 

Sartmcnt  is  being  carried  out  in  practice.  Un- 
er  said  Relief  Act  the  Supreme  Court  will 
pass  upon  applications  in  but  a  small  percen- 
tage of  appealed  cases. 

Heretofore  the  appellate  jurisdiction  of  the 
Supreme  Court  has  been  ascertainable  from  the 
Constitution  itself,  or  from  that  instrument  and 
the  statutes,  when  construed  together;  but  un- 
der said  Relief  Act  that  jurisdiction  is  not  as- 
certainable In  that  manner,  and  can  be  discov- 
ered in  particular  cases  only,  and  not  even  then, 
except  from  an  inspection  of  the  results  of  the 
action  of  one  or  another  of  said  legislBtive  in- 
strumentalities or  agencies,  (a),  (b),  or  (c),  np- 
on  the  application  for  writ  of  error,  if  any, 
in  that  particular  case,  assuming,  indeed,  that 
a  regular  or  authentic  record  of  such  action 
can  be  found. 

According  to  the  terms  of  said  act  no  appeal- 
ed case  is  to  be  admitted  to  the  Supreme  Court, 
"to  be  proceeded  with  by  that  court  as  hereto- 
fore provided  by  law,"  until  an  application  for 
writ  of  error  therein  shall  have  been  granted 
by  one  or  another  of  said  agencies;  wherefore 
the  issue  as  to  whether  the  Supreme  Court  is 
or  is  not  really  to  have  and  exercise  jurisdic- 
tion of  any  particular  case  is  held  in  abeyance 
.  pending  such  action  upon  the  application.  In 
other  words,  wbether  the  appeal  in  that  particu- 
lar case  does  or  does  not  actualV  go  to  the  Su- 
preme Court,  for  its  final  decision  thereon,  de- 
pends, in  the  last  analysis,  and  finally,  upon 
whether  such  writ  be  granted  or  refused. 

For  the  first  time  in  the  history  of  this  state 
it  is  uow  utterly  impossible  for  any  man  to  say, 
from  a  study  of  our  Constitution  and  laws,  and 
the  record  in  any  case  from  any  Court  of  Civil 
Appeals  not  falling  within  one  of  said  three 
enumerated  classes  of  cases,  and  the  applica- 
tion therein  for  a  writ  of  error,  whether  that 
case  is  or  is  not  really  within  the  appellate  ju- 
risdiction of  our  Supreme  Court — or,  what  prac- 
tically amounts  to  the  same  thing,  whether  it 
wUl  be  considered,  upon  its  merits,  and  acted 
upon,  by  that  court,  as  a  court,  or  even  by  two 
Justices  thereof,  acting  otherwise  than  as  a 
court,  or  whether  the  case  will  be  finally  passed 
upon  and  disposed  of  by  such  designated  Jus- 
tices of  Courts  of  Civil  Appeals. 

If  the  writ  of  error  be  ultimately  refused, 
that  action  finally  disposes  of  the  appeal,  and 
ends  all  possible  effort  to  get  the  case  "before 
the  Supreme  Court  for  revision."  The  practi- 
cal effect  of  the  Relief  Act  unquestionably  is  to 
transfer  from  the  Legislature  elsewhere  the 
power  and  authority  of  determining  whether  a 
particular  case  shall  or  shall  not  be  "reviewed," 
on  its  merits,  by  the  Supreme  Court,  and  that 
amounts  to  a  delegation  of  legislative  power. 

Really,  even  in  the  three  classes  of  cases 
enumerated  in  section  5  of  said  act,  the  appel- 
late jurisdiction  of  the  Supreme  Court  is  not 
certainly  fixed  by  statute,  but  rests,  avowedly, 
upon  the  estimate  which  the  court,  at  the  time, 
may  place  upon  the  contentions  set  out  in  the 
application,  said  new  condition  precedent  being 
applicable  in  those  cases  also;  whereas,  our 
Constitution  requires  that  such  appellate  ju- 
risdiction shall  be  determinable  according  to  the 
fixed  terms  of  some  statute,  irrespective  of 
whether  the  Supreme  Court  does  or  does  not 
concur  with  the  Court  of  Civil  Appeals  as  to  the 
law  of  that  case.  It  is  not  the  purpose  of  our 
Constitution  that  the  right  of  seasonable  and 
orderly  appeal  to  the  Supreme  Court  shall  be 
made  to  depend  upon  the  merits  or  lack  of  mer- 
its of  such  appeaL 

It  is,  of  course,  an  unheard-of  anomaly,  un- 
der our  Constitution,  for  our  Supreme  Court  to 
be  required  by  statute  to  pass  upon  the  merits 
of  a  case  in  passing  upon  an  application  for 
a  writ  of  error  with  a  view  to  determining 
thrrefrom  whether  that  court,  acting  as  a  court, 
will  or  will  not  admit  that  case  to  that  court, 
"to  be  proceeded  with  by  that  court  as  hereto- 


f6re  provided  by  law";  neverthdess,  all  fliat 
conglomeration  of  ideas  and  of  procedure  would 
not  condemn  the  act,  if  those  proviaioiis  there- 
of were  not  [dainly  repugnant  to  nnambignous 
provisions  of  our  State  Constitution.  And  it 
IS  oven  more  anomalous  that  the  issue  as  to 
whether  a  particular  case  shall  or  shall  not  be 
admitted  to  the  Supreme  Court  for  revision  shall 
depend,  in  one  instance  upon  the  action  of  two 
Justices  of  that  court,  upon  an  appUcaUon  for 
a  writ  of  error,  and,  in  another  instance,  upon 
the  action  of  designated  Justices  of  Ooorts  of 
Civil  Appeals  upon  an  application. 

And  confusion  worse  confounded,  in  deter- 
mining the  appellate  jurisdiction  of  the  Su- 
preme Court,  necessarily,  will  be  produced  by 
a  statute  which  not  only  shifts  from  the  Legis- 
lature, where  the  Constitution  placed  it,  the 
power  of  defining  and  prescribing  that  appellate 
jurisdiction,  but  which  places  the  exercise  of 
that  power  in  said  three  agencies,  givins  part 
of  it  mandatorily,  and  all  of  it  permissively.  to 
the  Supreme  Court,  as  a  court,  and  giving  a 
large  part  of  the  same  power,  contemporaneooa- 
ly  and  co-ordinately,  to  two  Justices  of  the  Su- 
preme Court,  and,  contingentlyj  to  three  desig- 
nated Justices  of  Courts  of  Civil  Appeals.  The 
plain  language  of  section  3  of  article  5  was 
designed  to  prevent  all  such  uncertainties  and 
confusion,  and,  if  properly  applied,  will  do  m> 
in  future,  as  in  the  past. 

The  hopeless  confusion  as  to  jvriadictioD, 
which,  unhappily,  said  Relief  Act  has  introduc- 
ed into  our  judicial  system,  relates,  not  alone 
to  what  cases  are  and  what  wUI  not  be  within 
the  appellate  jurisdiction  of  our  Supreme  Court, 
but  also  to  how,  and  wben^  a  particular  caw 
may  or  will  be  brought  within  that  jurisdiction. 
Upon  the  latter  point,  as  to  how  and  when  such 
jurisdiction  attaches,  arises,  I  apprehend,  one 
of  the  main  difterences  in  opinion  as  to  the  con- 
stitutionality of  said  act,  as  related  to  the  is- 
sue of  delegation  of  legislative  power  to  define 
said  appellate  jurisdiction.  Upon  the  one  hand, 
if  the  jurisdiction  of  the  Supreme  Court  over  an 
appeal  to  it  does  not  attach  until  a  writ  of  error 
is  granted  (the  action  which,  the  Relief  Act  de- 
clares, "shall  admit  the  cause  into  the  Supreme 
Court"— (section  4),  then,  inasmuch  as  the  grant 
of  Euch  writ  is  not  by  the  Legislature,  nor  even 
according  to  any  fixed  rule  prescribed  "by_  law," 
it  is  obvions  that  those  who  grant  the  writ,  and 
not  the  Legislature,  actually  determine,  in  prac- 
tical effect,  the  appellate  jurisdiction  of  the  Su- 
preme Court,  in  disregard  of  the  provisions  of 
the  Constitution  which  authorize  the  Lesisla- 
ture,  and  it  only,  to  change  that  jurisdiction 
from  what  that  instrument  declared  it  shnald 
embrace  "until  otherwise  provided  by  law."  The 
factor  for  which  the  Constitution  sternly  stipu- 
lates, in  permitting  such  change,  is  the  exclusive- 
ly determinating  exercise  of  the  discretion  sod 
judgment  of  the  Legislature.  That  factor  is 
eliminated,  to  a  controlling  and  dedsiTe  extent, 
by  said  Relief  Act,  which  plainly  sabordinates 
that  discretion  and  judgment,  as  expressed  in 
all  prior  statutes  defining  and  fixing  that  juris- 
diction, to  the  discretion  and  judgment  of  others. 

It  is  true  that  the  outside  boundaries  of  that 
jurisdiction  still  cannot  be  one  whit  extended 
by  those  who  pass  upon  the  "application,"  and 
to  that  extent  the  discretion  of  the  Legislatuie 
is  BtiU  of  controlling  force ;  but  it  is  jost  as 
true  that  in  cases  lying  within  those  defin«d 
boundaries  the  ultimate  determination  of  actual 
and  active  jurisdiction  rests,  not  in  the  Lc^^is- 
lature,  and  not  in  the  operation  of  any  "lav.' 
which  controls  that  issue  with  certainty,  but  ia 
the  discretion  and  judgment  and  practically  no- 
trammeled  will  of  those  who  refuse  or  grant  the 
writ  of  error  in  the-  particular  case.  In  that 
respect  the  Relief  Act  marks  a  distinct  and 
abrupt  departure  from  the  construction  whkji  all 
previous  Legislatures  dealing  with  the  questioo 
have  placed  upon  said  quoted  provioiooa  of  sec- 
tion 3,  art.  6> 
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Upon  the  other  hand,  if  the  jnrMietian  of  the 
Sapreme  Court  orer  an  appeal  doe*  attach  prior 
to  the  granting  of  the  writ  of  error,  and  when 
and  as  provided  by  former  laws,  not  vne  of 
which  was  expressly  repealed  by  said  Relief  Act, 
then  the  attempted  effect  of  that  act,  plainly 
and  imqnestionaDly,  is  to  shift  from  the  Supreme 
Conrt  to  any  two  Justices  thereof,  or  to  desig- 
nated Jostices  of  Conrts  of  Civil  Appeals,  for 
decision,  a  large  proportion  of  all  cases  duly  ap- 
pealed from  all  Courts  of  Civil  Appeals  and 
already  within  the  j»rii>diction  of  the  Supreme 
C5ourt,  and  therefore  subject,  under  the  Oonstitn- 


tion,  to  decision  by  that  court,  as  a  court,  in 

of  every 
its  exclusive  supreme  judicial  power. 


the  sole  eKercise  of  every  applicable  element  of 


It  seems  clear  that  the  jurisdiction  of  the  Su- 
preme C«urt  bad  attached  in  a  sense  in  all  of  the 
cases  in  which  "applications"  were  pending  in 
that  court  when  said  Relief  Act  took  effect,  and 
that  jurisdiction  had  attached  in  the  fullest 
sense  In  all  of  those  cases  belonging  to  classes 
appealable  to  that  court  under  statutes  then  in 
force  in  which  the  appeal  had  been  seasonably 
and  duly  perfected ;  yet,  under  said  Relief  Act, 
a  great  number  of  them  were  referred  to  and  dis- 
posed of,  many  being  decided  finally,  by  said 
designated  Justices.  "Jurisdiction  exists  from 
the  instant  tbe  judicial  power  is  invoked  by  the 
submission  or  filing  of  a  paper  of  some  sort, 
stating  cither  a  gfood  or  a  baa  cause  of  action." 
Mod.  Am.  Law. 

If  the  cases  in  which  applications  for  writs  of 
error  art  to  be  "referred"  to  such  designated 
Justices  for  their  action  thereon  have  not,  at 
date  of  such  reference,  already  come  within 
the  appellate  Jurisdiction  of  the  Supreme  Court, 
then  now,  pray,  may  such  applications  "be  re- 
ferred to  them  by  [the]  Supreme  Court  or  any 
two  Justices  thereof'?  Section  3.  It  would  be 
a  manifest  absurdity  for  the  Legislature  to  au- 
thorize the  malring  of  such  an  order  of  refer- 
ence by  a  court  or  judge  not  having  jurisdic- 
tion over  the  case,  from  which  it  must  be  pre- 
sumed that,  in  passing  said  Relief  Act,  the  Leg- 
islature assumed  that  at  the  date  of  any  order 
of  reference  the  Snpreme  Court,  and  also  any 
two  Justices  thereof,  as  such  Justices,  and  not 
as  a  court,  would  have  jurisdiction  over  the  par- 
ticular case  in  which  the  "application"  so  re- 
ferred had  been  filed. 

Aside  from  the  provisions  of  said  Relief  Act 
making  the  granting  of  the  writ  of  error  a  "con- 
dition precedent  for  the  admission  of  the  cause 
'^nto  the  Supreme  Court,"  that  act  carries  clear 
recognition  that,  at  the  date  of  the  authorized 
reference  to  designated  Justices,  the  cause  will 
be  u^n  the  docket,  and,  if  properly  appealed, 
within  the  full  appellate  jurisdiction  of  the  Su- 
preme Court.  Not  only  may  such  cause  be  re- 
ferred, but,  in  the  sdtemative,  it  may  be  acted 
upon  by  that  court,  as  a  court,  and  without 
any  granting  of  a  writ  of  error.  How  can  that 
be,  if  the  cause  be  not  then  within  its  jurisdic- 
tion? 

In  no  case,  so  far  as  I  can  find,  has  our  Su- 
prane  Court  ever  held  that  its  appellate  juris- 
diction therein  did  not  attach  until  a  writ  of 
error  therein  had  been  granted.  On  tbe  con- 
trary, its  uniform  practice,  under  said  judiciary 
amendment,  has  been,  I  think,  to  hold  and  treat 
that  jurisdiction  as  attaching  upon  tbe  seasona- 
ble filing  in  the  Court  of  CivU  Appeals,  of  a 
proper  application  (or  petition)  for  a  writ  of 
error.  Acts  1892  (1st  Called  Sees.)  p.  20 ;  R.  S. 
1885.  art.  942;  R.  S.  1911,  arU.  1540-1545; 
Acts  1911  (1st  Sp.  Sess.)  p.  108 :  Acts  1913,  p. 
107;  Riordan  v.  RaUway,  86  Tex.  233,  24  S. 
W.  393 ;  Sams  v.  Creager,  85  Tex.  497,  22  S. 
W.  399;  Tel.  Co.  v.  Smith,  88  Tex.  9,  28  S. 
W.  931.  30  S.  W.  549 ;  Insurance  Co.  v.  Shrad- 
er,  89  Teix.  42,  32  S.  W.  872,  38  S.  W.  112, 
30  L.  R.  A.  498.  59  Am.  St.  Rep.  26;  Sdileicher 
T.  Bunge.  90  Tex.  466,  30  S.  W.  279 ;  Mauldin 
V.  a.  P-  Co.,  92  Tex.  267,  47  8.  W.  964 ;  Me- 
Laae  v.  Bvans,  M  Tex.  78,  68  S.  W.  723; 


Tttxas  Co.  T.  Stephens,  100  Tex.  6S8,  108  S. 
W.  481 ;  Vinson  v.  Carter,  106  Tex.  273,  166 
S.  W.  363;  Schiele  v.  Kimball  (decided  May 
16,  1917)  194  S.  W.  944;  Hennlngsmeyer  v. 
Bank  (decided  June  20,  11)17)  196  8.  W.  1137; 
Stone  V.  Stone,  IS  Tex.  Civ.  App.  80,  43  S.  W. 

KffT 

Said  Acts  Sp.  Sess.  1911.  c.  20,  provide:  "If 
the  dtfendant  in  error  shall  file  a  reply  to  the 
application  the  Supreme  Court  may  iinally  dis- 
pose of  the  cause  upon  sudi  application  in  the 
same  manner  and  to  the  same  extent  as  if  the 
ai>plication  had  been  granted  and  the  cause 
had  been  set  down  for  hearing,"  etc.  That  dem- 
onstrates that  the  Legislature  understood  and 
intended  tiiat  the  seasonable  filing  of  a  proper 
application  for  a  writ  of  error  in  any  appeala- 
ble case  shall  bring  tliat  case  within  the  appel- 
late jnrisdiction  of  that  court,  and,  consequent- 
ly, that  such  jnrisdiction  attaches  prior  to  the 
granting  of  the  writ. 

In  Village  Mills  Ca  v.  Hoostcm  Oil  Co.  of 
Texas,  aft»  the  filing  of  the  application  for 
writ  of  error  in  the  Court  of  Civil  Appeals  (191 
S.  W.  723),  bat  before  uid  application  had  been 
acted  upon,  my  Associates  granted,  on  Decem- 
ber 29,  1916,  in  chambers,  an  injunction  to 
maintain  the  status  quo  of  the  involved  prop- 
erty, and  afterward  the  validity  of  the  injunc- 
tion was  recognized  by  the  Supreme  Court  in 
an  order  modifying  it.  All  that  was  done,  aa 
I  understand  it,  upon  the  theory  that  the  cause 
was  within  the  jurisdiction  of  the  Supreme 
Ooort  prior  to  the  granting  of  the  writ  of  error. 
VoT  no  other  purpose  have  Justice*  of  that 
court,  or  the  conrt  itself,  authority  to  grant  in- 
junctions. Const.  §  3,  art.  6;  Churchill  v.  Mar- 
tin, 66  Tex.  867. 

In  Schiele  v.  Kimball,  supra.  Chief  Justice 
Phillips,  for  our  Supreme  Court,  said:  "The 
question  of  our  jurisdiction  of  this  case  waa 
considered  in  passing  upon  the  application  for 
writ  of  error.  We  overruled  a  motion  to  dis- 
miss at  that  time,  and,  being  of  the  view  that 
we  Itad  jurisdictirai,  granted  the  writ.  Upon  a 
full  investigation  it  is  apparent  that  the  case  is 
one  of  boundaiT,  of  which  the  jurisdiction  of 
the  Court  of  Civil  Appeals  is  final.  *  •  • 
The  writ  of  error  was  improvidently  granted, 
and  the  cause  is  dismissed,  because  the  court  ia 
without  jurisdiction  of  it." 

Inferentially,  the  decision  clearly  is  to  the 
effect  that,  had  the  case  been  appealable  to  the 
Supreme  Court,  its  jnrisdiction  therein  would 
have  existed  when  it  came  to  pass  upon  the  ap- 
plication. The  declaration  that  the  court  wa* 
''without  jurisdiction,"  as  I  understand  it, 
meant  simply  that  the  case  was  not  appealable 
to  that  court,  under  applicable  statutes,  and  not 
that  the  court  was  without  authority,  from  and 
after  the  filing  of  the  application,  to  pass  upon 
that  qnestion.  Bven  in  cases  of  that  character, 
and  in  relation  to  all  applications,  the  Supreme 
Court  has  authority,  and,  as  to  all  applications 
upon  which  it  acts,  exercises  its  judicial  power, 
to  the  extent  of  determining  whether  the  case  is 
appealable,  and  whether  the  application  was 
filed  seasonably,  and  whether  it  is  in  proper 
form,  and  that  power  is  exercised,  even  in  mak- 
ing an  order  dismissing  an  appeal,  or  applica- 
tion, for  want  of  jurisdiction  for  any  reason. 
It  is  true  that  article  1546  authorizes  the  court, 
at  the  time  of  granting  the  writ  of  error,  to  re- 
quire a  bond,  if  none  has  been  filed ;  but  that 
is  a  mere  matter  of  procedure,  and  is  not  deter^ 
minative  of  the  question  as  to  when  jurisdiction 
attaches. 

In  Mauldin  ▼.  S.  P.  Co.,  wherein  the  appli- 
cant was  so  required  to  file  a  bond,  but  failed 
to  do  so,  the  application  was  "dismissed"  be- 
cause of  such  failure;  but  the  report  of  the 
case  does  not  state  nor  indicate  that  the  dismis- 
sal was  for  want  of  jnrisdiction.  On  the  con- 
trary, the  opinion  by  Gaines,  C.  J.,  states:  "The 
applicant,  in  his  petition  for  a  writ  of  error, 
in  order  to  give  the  court  jurisdiction,  aUeged 
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thut  the  decision  of  the  Court  of  Oiyil  Api>eal8 
^practically  settled  the  case.'  We  were  of  opin- 
ion that  the  ruling  of  the  appellate  court  was 
dedBive  of  the  case,  and  therefore  exercised  ju- 
riediction  and  granted  the  writ." 

Would  not  refusal  of  the  writ  have  been  aa 
certainly  an  exercise  of  jurisdiction  and  of  su- 
preme judicial  power?  I  thinlc  so.  It  is  an 
indefensible  confusion  of  ideas  and  of  terms  to 
say  that  the  jurisdiction  of  the  Supreme  Court 
in  aB  appealed  case  does  not  attach  until  the 
writ  of  error  is  granted.  What  about  the  ap- 
proximately 80  per  cent,  of  all  appeals  in  which, 
for  year  after  year,  the  writ  of  error  has  been 
refused,  with  the  effect  of  affirming  the  decision 
of  the  Courts  of  Civil  Appeals  therein?  Can 
it  be  that  they  have  been  acted  upon  by  the 
Supreme  Court  without  jurisdiction  therein?  Is 
it  possible  that  for  years  some  three-fourths  of 
the  time  of  that  court  has  been  ezpMded  in 
considering  and  acting  upon  appeals  in  cases 
in  which  its  jurisdiction  had  not  attached,  in 
that  no  writ  of  error  therein  had  been  granted? 
In  so  far  as  practical  results  in  a  particular 
case  are  concerned,  refusal  of  that  writ  by  the 
Supreme  Court  has  the  same  effect  as  the  grant- 
ing of  the  writ  and  subsequent  affirmance  of 
the  decision  of  the  Court  of  Civil  Appeals.  Bur- 
rell  V.  Adams.  KM  Tex.  183,  135  S.  W.  1156; 
Terrell  v.  Middleton,  191  S.  W.  1138.  The 
granting  of  the  writ  seems,  therefore,  to  be  only 
a  matter  of  mechanics,  to  operdte  in  a  case  in 
which  the  Supreme  Court  thinlu  error  probably 
has  been  committed  and  is  desirous  of  going 
more  fully  into  the  law  of  the  ease,  and  per- 
haps of  writing'  thereon.  Under  both  plans  of 
procedure  the  disposition  by  the  Supreme  Court 
of  an  application  in  due  form,  seasonably  filed 
in  an  appealable  case,  involves  the  certain  and 
effectual  exercise  by  the  Supreme  Court,  as  a 
court,  of  its  appellate  jurisdiction  and  of  its 
judgment  and  judicial  power  in  determining  the 
issues  presented  in  the  "application" ;  and  that, 
in  substance,  and  nothing  less,  is  what  our  Con- 
Btitntion  means  by  an  appeal  to  that  court. 
Anything  less  amounts  to  a  denial  of  the  rit^t 
»f  appeal  to  that  court;  yet  said  Relief  Act 
operates  as  just  such  denial,  in  all  but  a  few 
cased  which,  under  other  iaws,  still  are  appeal- 
able to  that  constitutional  court  of  last  resort 
Yet  neither  that  act,  nor  its  companion  (H.  B. 
No.  38),  expressly  repeals  or  changes  the  l^al 
effect  of  prior  statutes  relating  to  applications 
for  writs  of  error ;  the  purpose  being,  apparent- 
ly, to  leave  those  "regulations"  of  appeals  to  the 
Supreme  Court  in  full  force  and  effect.  What, 
if  any,  reconciliation  in  apparent  conflicts  be- 
tween said  two  recent  acts  and  said  pre-exist- 
ing statutes  the  Legislature  expected  the  Su- 
preme Court  to  make,  by  construction,  I  do  not 
know. 

That  said  powers  which  said  Relief  Act  pur^ 
ports  to  confer  upon  any  two  Justices  of  the 
Supreme  Court  (section  5),  and,  contingently, 
upon  "designated  Justices"  (section  3)  are  "ju- 
dicial powers,"  is  demonstrably  certain.  Both 
upon  principle  and  under  the  foregoing  author- 
ities, judicial  power  is  exercised  in  passing  up- 
on flny  "appncation"  for  the  writ  of  error. 
The  full  exercise  of  jndlcial  power  certainly 
may  involve  both  the  decision  of  a  ease  and  the 
enforcement  of  that  decision ;  and  a  necessary 
incident  of  the  right  of  a  court  to  exercise 
those  powers  in  a  given  case  is  its  right  to  de- 
termine whether  that  case  is  or  is  not  within 
its  jurisdiction.  To  act  in  all  or  any  of  those  I 
respects  is  to  perform  a  judicial  function. 

It  requires  an  exercise  of  judicial  power  to 
decide  whether,  under  other  statutes,  the  case  is 
of  an  appealable  class,  and  whether  the  applica- 
tion was  filed  in  due  time,  and  is  in  proper  form, 
or  should  be  "dismissed"  for  want  of  jurisdic- 
tion, or  for  want  of  compliance  with  the  rules. 
It  requires  a  very  dear  exercise  of  judicial 
power  to  decide,  upon  examination  and  consid- 
eration of  the  merits  of  the  apBc*i>  whether 


die  am>lieation  ahonld  be  "granted,"  for  more 
thorough  examination  of  the  appeal,  and  for 
oral  argument,  and  for  maturer  consideration, 
or  whether  the  application  (the  appeal)  should 
be  dismissed,  without  further  ado,  for  lack  of 
merit  And  ultimate  refusal  of  an  application, 
for  lack  of  merit  in  the  appeal,  thereby  6nally 
and  forever  disposing  of  the  appeal,  and,  in  legal 
effect,  affirming  the  judgmoit  of  the  Court  of 
Civil  Appeals,  involves  an  exercise  of  unmis- 
takable and  supreme  judicial  power,  in  that  it 
is  the  legal  equivalent  of  affirming  the  case 
after  granting  the  writ  of  error. 

It  is  true  that  when  an  application  is  "re- 
fused" or  "dismissed"  by  the  "designated  Jus- 
tices," two  elements  of  supreme  judicial  pow- 
er are  lacking,  m  that  (a)  such  action  "diall 
not  be  regarded  as  a  precedent  or  authority  in 
any  other  cause"  (section  4);  and  (b)  there 
does  not  exist  in  said  designated  Justices,  or, 
perhaps,  elsewhere,  authority  to  enforce  such 
order.  And,  although  the  Relief  Act  does  not 
so  declare,  the  same  elements  really  are  lack- 
ing from  such  orders  when  made  by  any  two 
Justices  pf  the  Supreme  Court  as  Justices  only. 
But,  while  those  elements  are  lacking  in  the 
Instances  indicated,  and  while  the  absence  nf 
such  elements  in  the  powers  which  said  Relief 
Act  seeks  to  confer  stamps  that  act  as  prac- 
tically denying,  to  that  extent,  to  the  Supreme 
Court,  as  a  court,  and  to  litigants  in  those 
cases,  the  exercise  of  those  high  powers  in  cases 
which,  as  we  have  seen,  are  within  its  appel- 
late jurisdiction  by  virtue  of  other  and  pre- 
existing and  still  unrepealed  and  apparently 
continuing  statutes,  the  stated  powers  which 
said  Relief  Act  does  undertake  to  confer  upon 
Justices  of  the  Supreme  Court  and  upon  said 
"designated  Justices"  are,  none  the  less,  judi- 
cial  powers. 

Under  all  former  laws,  as  above  indicated, 
all  that  work  has  been  restricted  to  the  Su- 
preme Court,  as  a  court ;  concurrence  of  two 
members  thereof  being  sufficient  however, 
under  an  express  provision  of  our  Constitutioo. 
"to  the  decision  of  a  case."  whether  that  final 
decision  was  made  upon  their  examination  of 
the  application  or  after  prant  of  the  writ  and 
submission  of  the  cause— disposition  of  the  ap- 
peal. In  either  way,  having  been  uniformi.v  con- 
sidered and  treated  as  an  exercise  of  tiie  su- 
preme judicial  power  of  the  Supreme  Court, 
and  as  a  decision  of  the  case,  npon  the  merits, 
as  disclosed  by  such  application,  provided  it 
was  seasonably  filed,  and  was  in  due  form.  To 
that  effect  are  many  decisions  of  that  court,  al- 
though several  of  them  have  emphasized  the 
fact  that,  while  impliedly  affirming  the  result 
of  the  judsment  of  the  Court  of  Civil  Appeals 
such  refusal  of  the  writ  of  error  did  not  neces^ 
sarily  adopt  the  reasoning  upon  which  tliat  jods- 
ment  was  based,  as  disclosed  by  the  opinion  of 
that  intermediate  appellate  court 

Buring  the_  five  years  next  prior  to  the  taking 
effect  of.  said  Relief  Act  and  probably  for 
some  time  anterior  to  that  period,  the  Supreme 
Court  devoted  much  the  larger  portion  of  its 
work  and  time  to  its  application  docket  and  to 
motions  for  rehearing  on  application.s  for  writs 
of  error.  All  that  was  done,  I  think,  upon  thi> 
theory  that  such  work  is  of  a  strictlv  judicial 
character,  and  that  in  acting,  as  a  cdiirt,  npon 
such  applications,  the  court  was  exerrnsinit  its 
constitutional  "judicial  power."  To  that  the- 
ory I  still  steadfastly  adhere.  If  that  theorr 
is  erroneous— if  the  power  so  exercised  by  the 
Supreme  Court,  ever  since  the  creation  o*  the 
Courts  of  Civil  Appeals,  upon  and  in  r«)atinn 
to  applications  for  writs  of  error,  is  not  really 
"judicial  power"— the  Legislatures  which  Late 
imposed  those  duties  upon  the  Supreme  Court, 
and  the  court  itself,  which  undertook  to  p«^ 
form  those  duties,  have,  it  seems,  alike  beni 
laboring  under  a  delnsion.  However,  it  set-ms 
that  said  misapprehension  is  to  be  continued 
under  the  provlsioDs  of  said  Relief  Act  whiih 
authoriee  oie  Supreme  Coart, .  ■«  a  coart,   to 
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vpoa  any  applkadoli  for  trrit  of  error 
whaterer,  and  require  that  It  "shall"  act  upon 
any  oad  all  applleatiODs  which  may  fall  with- 
in any  of  said  three  ennmerated  classes  of  eases. 
Tlie  analysis  and  discussion  of  jndieial  power, 
and  the  decisions  bearing  thereon,  all  as  herein- 
above set  oat,  were  inserted  herein,  at  great 
length,  with  the  hope  of  demonstratins  the 
soundness  of  the  propoidtion  that  said  Relief 
Act  undertakes  to  confer  "judicial  power"  else- 
where ttaaii  upon  a  court— a  proposition  which, 
to  me,  seems  to  be  axiomatic,  re«)niring  no 
proof— and  as  a  predicate  for  applying  to  said 
act,  as  a  test  of  its  validity,  the  quoted  pro- 
visions of  our  Constitution,  wbich,  with  certain 
here  nonapplicable  exceptions,  expressly  vest  that 
selfsame  pow»  "in  courts,"  and  impliedly  for- 
bid its  exercise,  at  even  legislative  behest,  oth- 
erwise than  by  the  particular  court  in  which 
that  special  character  or  grade  of  judicial  pow- 
er is  so  'Vested." 

(2)  The  "designated  Justices,"  even  when  des- 
ignated properly,  in  manner  and  form  pre- 
scribed by  said  Relief  Act,  do  not  constitute  a 
"court."  That  tbey  shall  not  do  so  was,  evi- 
dently, in  contemplation  of  said  act  itself,  since 
to  hold  that  they  do  comprise  a  court  would 
either  strike  down,  at  the  outset,  every  portion 
of  the  act  applicable  to  them,  and  probably  the 
entire  act,  or,  in  the  alternative,  create  vacan- 
cies in  the  Courts  of  Civil  Appeals.  Said  Jus- 
tices cannot  hold  two  civil  offices  of  emdument 
at  the  same  time,  and  the  act,  as  a  whole,  clear- 
ly negatives  the  idea  that  vacation  of  their  for- 
mer offices  was  thereby  attempted.  It  is  well 
settled  that,  if  a  person  duly  assumes  an  office 
incompatible  with  one  which  he  already  holds, 
his.  acceptance  and  qualification  operate,  ipso 
facto,  as  a  resignation  and  vacation  <^  his  for- 
mer office.  State  v.  Brinkerhoff,  66  Tex.  45,  IT 
S.  W.  109;  Alsup  v.  Jordan,  60  Tex.  308,  6 
S.  W.  832,  5  Am.  St.  Rep.  53 ;  Ex  parte  Call, 
2  Tex.  App.  497. 

It  is  true  that  said  act  docs  not  expressly  pro- 
vide an  additional  salary  for  such  designated 
Justices,  biit  its  caption  declares  the  act  to  be 
one  providing  for  their  "compensation  •  •  • 
while  acting  as  herein  provided,"  and  section 
7  allows  them  "their  actual  and  necessary  ex- 
I>ense8  incurred  in  going  to,  remaining  at,  and 
returning  from  the  capitol."  The  provision  al- 
lowing them  such  expenses  in  so  remaining  at 
the  capitol  is  in  the  nature  of  an  enlargement 
of,  or  addition  to,  their  regular  salaries  as  mem- 
bers of  Courts  of  Civil  Appeals,  and,  for  that 
reason,  it  cannot  fnirly  be  said  that  the  new 
position  of  "designated  Justice,"  etc.,  is  wholly 
without  "emolument."  Secticm  40,  art.  16, 
•upra. 

However,  even  aside  from  said  presumption  as 
to  legislative  intent,  the  proposition  that  the  des- 
ignated Justices  do  not  constitute  a  court  is 
demonstrably  sound,  and  serves  as  a  keystone 
in  an  arch  in  support  of  the  proposition  that 
snid  Belief  Act  is  invalid.  Said  designated  Jus- 
tices certainly  do  not  comprise  a  constitution- 
al court,  none  Bnch  being  enumerated.  Nor  do 
they  constitute  a  legislative  court.  The  T>egis- 
lature  did  not  call  them  a  court.  They  are 
legal^  nondescript,  the  Legislature  having  given 
them  no  name  or  title;  and,  but  for  the  unau- 
thorized action  of  the  Supreme  Court  in  gener- 
ously bestowing  upon  them  an  appellation,  they 
would  be  "nameless  hero  forevennore."  They  do 
not  compose  even  an  organized  tribunal  or  board. 
The.v  are  not  elected  to  their  positions  as  "des- 
ignated Justices,"  etc.,  by  the  people  of  the 
entire  state,  as  are  Justices  of  the  Supreme 
Court,  nor  by  the  people  of  a  particular  district, 
as  arc  Justices  of  Courts  of  Civil  Appeals.  They 
are  not  appointed  by  the  Governor.  By  the 
terms  of  said  act  they  are  to  be  merely  designated 
in  writing  by  the  Cliiof  Justice  or  any  two  Jus- 
tices of  the  Supreme  Court,  which  writing  is  to 
be  recorded  in  the  minutes  of  that  court  (.section 
2),  altliough  in  practicet  down  to  this  date,  they 


'have  beenderignated,  instead,'  by  a  formal  or- 
der of  that  court,  as  a  court.  The  plain,  un- 
varnished truth  about  the  whole  matter  is  tlMit, 
in  performing  their  statutory  duties  as  such 
designated  Justices,  they  act  merely  as  an  ag- 
gregation of  individuals,  and  not  as  a  court,  nor 
yet  as  Justices  of  Courts  of  Civil  Appeals. 
They  have  not  the  ordinary  Indicia  of  a  court; 
they  have  no  presiding  officer,  no  clerk,  no  seal, 
no  records  or  minutes.  They  have  no  power  to 
issue  writs — not  even  to  perfect  the  record; 
they  take  no  oath  pertaining  to  the  duties  with 
which  they  are  charged  by  said  Relief  Act,  and 
tbey  have  no  power  to  enforce  their  own  orders, 
decisions,  judgments,  or  acts;  and,  probably, 
no  power  to  enforce  same  exists  anywhere. 
There  is  no  prescribed  procedure  whereby  the 
trial  court,  which  tried  the  case,  or  the  Court 
of  Civil  Appeals,  which  heard  the  appeal,  or 
even  the  Supreme  Court,  from  which  the  case 
was  transferred  to  them,  and  whose  statutory 
appellate  jurisdiction  and  constitutional  supreme 
judicial  power  they  exercise,  are  to  learn,  offi- 
cially, of  the  action  of  such  designated  Justices 
upon  or  in  relation  to  any  application  for  a 
writ  of  error.  Said  "Committee  of  Judges"  is 
not  a  true  branch  of  any  Court  of  Ciril  Ap- 
peals, or  of  the  Supreme  Court;  in  reality,  it  is 
n  legislative  fungus  growth  preying  uoon  the 
latter. 

Our  Court  of  Civil  Appeals  for  the  Third  Su- 
preme Judicial  District,  throtigh  NeiU,  J.,  said: 

'In  every  court  there  must  he  at  least  three 
constituent  parts— the  actor,  reus,  and  judex: 
The  actor,  or  plaintiff,  who  complains  of  injury 
done;  the  reus,  or  defendant,  who  is  called  upon 
to  make  satisfaction  for  it;  and  the  judex,  or 
judicial  power,  which  is  to  examine  the  truth 
of  the  fact,  to  determine  the  law  arising  upon 
the  fact,  and,  if  an  injury  appears  to  have  been 
done,  to  ascertain  and  by  its  officers  to  apply 
the  remedy.  Chase's  Blackstone,  R26,  B27.  The 
other  two  constituent  parts  of  the  court  must 
coexist  with  the  judex,  in  order  that  it  may  ex- 
ercise the  power  to  examine  the  truth  of  the 
fact,  determine  the  law  arising  therefrom,  and 
anply  the  remedy;  i.  e.,  pronounce  judgment. 
Then,  when  entered  of  record,  and  not  nntil  then, 
does  the  enrollment  become  'a  monument  of  so 
high  a  nature,  and  tmporteth  in  itself  such  ab- 
solute verity,  that,  if  it  be  pleaded  there  is  no 
such  record,  it  shall  not  receive  any  trial  by 
witness,  jury,  or  otherwise,  but  only  he  itself.' 
3  Black.  Conun.  iiUl."  Acconsi  v.  Furniture 
Co.  (Civ.  App.)  S3  S.  W.  1105. 

See.  also,  Bissell  v.  Heath,  96  Mich.  477,  57 
N.  W.  585. 

In  discussing  the  act  for  the  establishment  of 
"the  Texarkana  civil  and  criminal  court,"  etc., 
our  Supreme  Court,  through  Judge  Brown,  said: 
"If  the  court  created  by  this  law  is  not  a  dis- 
trict court  of  Bowie  county,  then  the  law  is  void, 
because  it  has  no  provision  for  any  judge  to 
pre.side  therein  except  the  judge  of  the  district 
court,  and  no  provision  for  any  clerk  of  sireh 
court  except  the  clerk  of  the  district  court  of 
Bowie  county.  Neither  has  it  any  provision  for 
electing  or  appointing  such  officers  in  the  future. 
Article  IB,  section  40,  of  the  Constitution  pro- 
vides: 'No  person  shall  hold  or  exercise  at  tho 
same  time  more  than  one  civil  office  of  emolument 
except  that  of  justioe  of  the  peace,  county  com- 
missioner, notary  public  and  postraa.ster.  unless 
otherwise  specially  provided  herein.'  If  it  were 
admitted  timt,  so  far  as  the  judge  of  the  district 
court  is  concerned,  this  would  not  he  to  him 
an  office  of  emolument,  it  is  nevertheless  such  a 
duty  as  the  Legislature  could  not  compel  him  to 
perform,  and  it  would  be  simply  a  nuitter  of 
cioice  on  his  part  whether  he  would  hold  the 
court  or  not.  The  office  would  be  one  of  emolu- 
ment to  the  clerk,  and  therefore,  if  it  is  not  a 
district  court,  it  would  be  an  office  diflorent  from 
that  of  clerk  of  the  district  court  of  Bowie 
county,  and  not  one  of  those  excepted  by  the 
Constitution;    therefore  h«  could  not  lawfully 
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bold  or  perform  the  duties  of  both  offices  at  the 
same  time.  The  act,  therefore,  if  it  be  cou- 
sidered,  as  we  think  it  cannot,  as  creating  s 
court  different  from  the  district  court  of  Bowire 
county,  must  be  held  void,  because  it  does  not 
provide  any  of  the  officers  necessary  to  perform 
the  duties  of  such  court."  Whitener  v.  Belknap, 
89  Tex.  281,  34  S.  W.  596. 

In  Henderson  v.  Beaton,  62  Tex.  29,  the  ques- 
tion was  as  to  the  validity  of  Act  July  9,  1879 
(9  Gam.  Laws,  82),  creating  "a  commission  of 
arbitration  and  award,  to  consist  of  three  per- 
sons learned  in  the  law,  to  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent 
of  the  Senate,  if  in  session,  who  shall  hold  their 
offices  for  two  years  from  the  date  of  their 
appointment,  and  receive  for  their  services  the 
same  salary  as  Judges  of  the  Supreme  Court, 

*  •  •  to  be  styled  the  'Commissioners  of  Ap- 
peals of  the  State  of  Texas,' "  etc.  Section  2 
thereof  provided:  "Said  Commission  shall  have 
the  power  to  hear  and  pronounce  award  upon 
civil  cases  now  or  hereafter  pending  in  the  Su- 
preme Court  or  the  Court  of  Appeals,  wherein 
the  iwrties  or  their  attorneys  may  file  consent 
in  writing  to  the  reference  thereof  to  said  Com- 
mission." 

The  act  provided  for  a  clerk,  and  a  seal,  and 
required  that  a  regular  docket  and  minutes  of 
all  proceedings  by  or  before  said  Commission  be 
kept,  giving  them  the  same  verity  as  are  given 
by  law  to  records  and  proceedings  of  courts  of 
record,  and  that  all  cases  be  docketed  in  the 
order  of  dates  of  filing  of  such  written  consent, 
and  gave  the  Commission  the  right  to  issue 
writs  of  certiorari  to  perfect  the  record,  and 
such  processes  as  the  Supreme  Court  might 
issue  to  make  parties,  and  power  to  punish  for 
contempt  Section  7  went  so  far  as  to  provide: 
"Said  Commission  shall  report  its  conclusions 
or  award  to  the  Supreme  Court  or  Court  o'f  Ap- 
peals, as  the  case  may  be,  in  the  cases  so  re- 
ferred, and  may  accompany  the  same  with  a 
brief  synopsis  of  the  case  and  their  opinion 
thereon ;  and  the  conclusions  or  award  afore- 
said shall  be  and  become  the  judgment  of  the 
said  Supreme  Court  or  the  Court  of  Appeals 
aforesaid;  and  said  courts  shall  make  and  ren- 
der such  further  order,  judgment,  or  decree 
thereon  as  may  be  necessary  or  proper  to  make 
said  award  effective." 

The  majority  of  the  Supreme  Court  upheld 
the  validity  of  the  statute,  upon  the  ground 
that  it  was  merely  a  statute  of  arbitration  and 
award,  and  deprived  no  citizen,  against  his  will, 
of  the  right  to  go  with  his  appeal  to  courts  of 
last  resort  created  by  the  Constitution,  but  ex- 
pressly declared  that  said  Commission  was  not 
a  court.  Judge  Gould,  in  the  majority  opinion, 
•aid:  "In  our  opinion,  the  Commission  is  not  a 
court,  because  it  acts  only  b^  consent  of  both 
parties,  and  even  then  is  without  jurisdiction 
to  render  or  power  to  enforce  a  judgment  It 
has  no  jurisdiction,  for  consent  cannot  give 
Jurisdiction.  It  is  but  a  convenient  and  suitable 
board  of  referees  or  arbitrators,  provided  to 
facilitate  the  adjustment  of  litigated  cases  pend- 
ing in  the  courts  of  last  resort,  available  only 
where  both  parties  agree  that  the  case  be  so 
referred.  It  is  not  a  tribunal  before  which  any 
litigant  can  be  forced  to  come  with  his  appeal. 
The  constitutional  Supreme  Court  and  Court  of 
Appeals  are  still  open  to  every  party.  Undoubt- 
edly, the  Constitution,  in  establishing  these 
courts  of  last  resort  intended  to  place  it  beyond 
the  power  of  the  Legislature  to  force  the  citizen 
to  go  with  his  appeal  before  some  other  tribunal. 

♦  *  •  As  in  other  cases  of  arbitration,  the 
Commission  acts  only  after  consent  of  both  par- 
ties. If,  in  consequence  of  the  Mage  of  the 
litigation  and  the  limitations  under  which  it  is 
placed,  the  award  of  the  Commission  assimilates 
to  the  opinion  of  an  appellate  court,  it  is  still  in 
substance  but  an  award.  In  onr  opinion,  the 
CommisaiMi  is  not  a  court  but  is  a  board  of 
rtfCerees  or  arbitrators,  for  cases  in  the  Supreme 
and  Appellate  Ooarts.** 


Judge  Bonner  aaid;  "I  concur  in  the  dedaion 
that  the  statute  under  consideration  is  oonstito- 
tional,  at  least  to  the  extent  of  the  prindpal 
object  intended  by  the  Legislature — the  creation 
of  a  commission  of  arbitration  and  award.  l%e 
question  whether,  under  our  Constitntimt,  a 
new  court  could  be  created,  having  co-or^nata 
powers  with  the  Supreme  Court,  does  not  arise 
in  this  case,  and  no  opinion  is  intended  to  be 
indicated  on  this  question.  *  *  *  In  oar 
opinion,  the  Commissipn  provided  by  the  stat- 
ute, though  having  many  ot  the  attributes,  is 
not  tedinically  a  court,  as  it  lacks  at  least  two 
essential  ingredients— a  certain  fixed  jurisdic- 
tion, none  being  given  except  by  the  express 
consent  of  both  parties,  and  the  power  to  enter 
up  or  enforce  ito  awards  as  judgments.  It  is 
more  properly,  what  it  purports  to  be,  a  com- 
mission of  arbitration  and  award." 

From  the  foregoing  it  will  be  found  that  many 
of  the  ordinary  indicia  and  attributes  of  a  court 
which  were  given  by  statute  to  said  Conuniasioa 
of  Appeals  have  been  withheld  from  such  "dw- 
ignated  Justices."  and  especially  the  latter,  like 
the  former,  are  without  •  •  *  power  to  en- 
force a  judgment" ;  wherefore,  under  the  tests 
heretofore  prescribed  by  our  Supreme  Court 
such  "designated  Justices"  do  not  constitute  a 
court.  In  his  dissenting  opinion  in  the  last- 
cited  case.  Chief  Justice  Moore  held  that  onr 
Commission  of  Appeals  was  in  fact  a  conrt,  and 
in  another  case  it  was  held:  "Whenever  the 
Legislature  confers  upon  any  board  or  officer 
powers  which  are  unquestionably  judicial  ia 
their  nature,  and  when  they  also  invest  such 
board  or  officer  with  all  the  instruments  and 
paraphernalia  of  a  court  they  undouhtedly 
create  a  court  although  they  may  not  in  terms 
say  so."  Young  v.  Ledrick,  14  Kan.  95.  Bat 
it  will  be  observed  that  said  Relief  Act  does  not 
invest  the  designated  Justices  with  "all  the  in- 
dicia and  paraphernalia"  of  a  court  nor  can 
they,  collectively,  meet  even  the  tests  oi  a  conrt 
prescribed  by  Judjge  Moore. 

Even  constitutional  courts  can  exercise  no 
judicial  power  except  such  as  is  conferred  upon 
them  by  the  Constitution,  or  by  statute  in 
pursuance  of  some  provision  of  the  Constitu- 
tion. The  Constitution  does  not  expressly  create 
nor  authorize  the  creation  of  a  committee  ot 
"designated  Justices  of  Courts  of  Civil  Ap- 
peals, and  does  not  confer,  and  does  not  in 
terms  or  by  implication,  authorize  the  Lefia- 
lature  to  confer,  upon  them,  in  that  ca^ctty. 
or  even  in  their  capacities  as  Justices  df  Courts 
of  Civil  Appeals,  any  judicial  power  whatever. 
It  follows  that  such  "Committee  of  Judges,"  al- 
though composed  of  both  eminent  and  able 
jurists,  is,  legally,  a  mere  excrescence  upon  onr 
judicial  system,  and,  therefore^,  is  not  vested 
with  and  cannot  validly  exercise  any  judicisl 
power  whatever,  and,  consequenUy,  cannot 
validly  do  all  or  any  of  the  judicial  work  assign- 
ed to  it 

Now,  if  such  designated  Justices,  toother  do 
not  constitute  a  court  then,  at  least  in  so  far 
as  it  relates  to  them,  said  statute  plainly  and 
certainly  is  unconstitutional,  in  that  it  at- 
tempts to  confer  "judicial  power"  elsewhere 
than  upon  a  "court"  But  if  they  do  constitute 
a  court,  then,  undeniably,  the  legal  consequences 
of  said  Relief  Act  assuming  its  validity,  are  to 
compel  Justices  of  Courts  of  Civil  Appeals  to 
accept  and  enter  upon  the  disdiarge  of  incon- 
sistent duties  of  other  and  entirely  different 
offices  from  those  to  which  they  were  elected, 
thereby  vacating  their  former  constitational 
offices.  If  that  is  what  the  Rdief  Act  means 
and  does,  it  is  unconstitutional  because  the 
Legislature  has  no  such  power.  So.  upon  either 
horn  of  the  dilemma,  said  Relief  Act  certainly 
is,  to  that  extent— as  to  such  designated  Jus- 
tices—invalid. Without  those  features  the  act 
would  hardly  have  been  adopted :  hence  the 
entire  act  should  fall.  Spence  v.  Fenchler,  liiO 
S.  W.  597. 

What  pertinent  Imwq  la  taught  by  the  c» 
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perienew  et  the  past,  in  this  and  other  states, 
relative  to  various  legislative  plans  and  agen- 
cies for  relieving  congested  dockets  of  appel- 
late courts?  Pre-eminently,  this:  A  statute  is 
invalid  if  it  purports  to  confer  upon  such 
agency,  or  elsewhere  than  upon  the  court  of 
last  resort,  authority  and  power  finally  to  de- 
cide or  di^ose  of  cases  within  its  appellate 
jurisdiction.  However,,  as  above  indicated  in 
several  states,  and,  notably  in  Texas  (hereto- 
fore), it  has  been  held  that  the  Ije^islature  baa 
authority  to  provide  for  Commissioners  mere- 
ly to  assist  the  Supreme  Court  in  the  perform- 
ance of  its  c<Histitutional  duties,  the  final  and 
actual  exercise  of  judicial  power  being  left, 
not  in  such  Commissioners,  but  in  the  court. 
There  lies  the  distinction  which,  almost  with- 
out exception,  the  courts  of  the  states  where- 
in the  question  has  arisen  have  considered  of 
determinative  importance— a  vital  distinction 
which  our  Relief  Act  ignores,  and  which  mf 
Associates  seem  to  disregard  as  iDconsequeotial. 
Illustrating  the  general  apijlication  of  ths 
principle  just  stated,  which  is  in  line  with  the 
above-mentioned  decisions  of  the  Supreme  Court 
of  Texas  in  Henderson  v.  Beaton,  52  Tex.  29, 
and  Stone  v.  Brown,  64  Tex.  330,  upholding  the 
validity  of  our  former  Commission  of  appeals 
statutes,  are  the  following  decisions  of  other 
states:  In  re  Supreme  Court  Commissioners, 
37  Neb.  655,  56  N.  W.  298;  State  v.  Noble, 
118  Ind.  350.  21  N,  B.  244,  4  L.  K.  A-  101, 
10  Am.  St.  Rep.  143,  supra;  People  ez  reL 
Morgan  v.  Hayne,  83  Cal.  Ill,  23  Pac.  1,  7  Ia 
R.  A.  348,  17  Am.  St  Rep.  211;  De  Votie 
▼.  McGerr,  14  Colo.  577,  23  Pac.  980;  Rail- 
road Co.  V.  Abilene,  42  Kan.  07,  104,  21  Pac. 
1112;  Harris  v.  Vanderveer,  21  N.  J.  Eq.  424; 
tanders  v.  Railroad  Co.,  53  N.  T.  450;  Hut- 
koff  V.  Demorest,  103  N.  Y.  377,  8  N.  B.  899, 
10  N.  B.  535;  Re  Senate  Bill  No.  76,  9  Colo. 
623,  21  Pac.  471;    Gough  v.  Dorsey,  27  WU. 


oordini^y  the  statnte  was  upheld.  But  the 
points  of  material  dissimilarity  between  that 
statute  and  our  Relief  Act  are  obvious.  To 
the  same  effect,  substantially,  as  the  Nebraska 
statute,  was  the  Colorado  statute  of  1889,  14 
Colo.  677,  23  Pac.  980;  Butler  v.  Gage,  138  U. 
a.  56,  11  Sup.  Ct.  236,  84  L.  Bd.  8^. 

In  State  v.  NoUe  (Ind.)  a  statute  whidi 
provided  tor  Commissioners  of  the  Supreme 
Court,  and  made  it  their  duty  "to  aid  and  as- 
sist that  court  in  the  performance  of  its  duties," 
and  which  even  went  to  the  length  of  ex- 
pressly declaring  that  "in  no  event  shall  such 
duties  and  work  be  in  any  way  binding  upon 
the  Supreme  Court,"  was  held  invalid.  The 
decision  nests  partially  upon  the  proposition 
that  the  Commissioners  were  not  to  be  selected 
by  the  court,  the  statute  providing  tor  their 
appointment  by  the  General  Assembly,  vacan- 
des  to  be  filled  by  the  Governor.  However,  the 
authority  of  the  Ijegislatnre  to  confer  the  stat- 
ed powers  upon  the  CommissionerB  vma  vigoi^ 
onsty  denied.  The  court  said:  "Of  the  element 
of  sovereignty,  which  is  exclusively  and  intriu- 
sically  Judicial,  the  people  gave  the  courts  all 
they  had  to  give.  •  •  •  The  proposition  that 
the  judiciary  is  an  independent  department  of 
the  government,  and  that  the  whole  judicial  pow- 
er of  the  state  is  exclusively  vested  in  the 
courts,  •  •  •  is  one  that  neither  lawyer  nor 
publicist  will  challenge.    •    •    • " 

Denying  that  the  Commissionersj|£|[^JMi»' 
itesistants.of  the  court,  said  qi*^"7V""i~_.j. 

The    Supreme    Court    mmK-.i^^  f^f  ?rfi,; 

11   o„o=t,^„o   «#  1.™   o««t   decide   tor    itseii 

facts 
itaelf  and  |.aB.''Jrom  toe  recora  oy  lue  court 
SeS^ySlit  be  obtained  from  any^  other 
It  is  a  tfan; 


aU   questions   of  law   B^'-,  °«^i°"=  ^J„ 

must  be  gathered  f.-'^"*^«Sv,Thp 
itaelf.   and  cai>'«0™  ^^.  ^^°l^  ^^  "^^ 
3>5iot  be  obtained  from  any_ 
«iy  other  persons  than  the  judges. 
chanre*onrt  of  errors,  an  appellate  tribunal, 
theri  with  the  duty  of  deciding  cases  upon 

, _-_„_   ..  .,  _.    .._   bVecord,  and  this  duty  cannot  be  perfonned 

131;     AUor   v.   Auditors,   43   Mich.   97,   4   Njr' deputies.     Independently   of   any    constitu- 

■W.   492;    Smith  v.   Odell,   1  Pin.  (Wis.)  44ft^— •   •■-•"-   *^"  -""""  *«  «"-  because  3U 

Hildreth's  Heirs  v.  Mclntire's  Devisees,  1  Irfj 

Marsh.  (Ky.)  206,  19  Am.  Dec.  61;    StaJ  J. 

Leonard,  86  Tenn.  485,  7  S.  W.  453.        m  v. 
In  said  Nebr^ka  case  the  statute  aut 

the    Supreme   Court    to    appoint    threhorized 

neys   to  act  as   Commissioners   of  tie    attor- 

and  made  it  their  duty,  "under  suc^at  court, 

regulations  as  the  Supreme  Cour^i  rules  and 

to  aid  and  assist  the  court  in  thf  may  adopt, 

of  its  duty  in  the  disposition  o('  performance 

cases  now  pending  in  said  cour  the  numerous 

be  brought  into  said  court  du;t,  or  that  shall 

office  of  such  Commis8ioners.y'iiig  the  term  of 

pointed,    and,    after    taking  /'    They  were  ap- 

Btitutional  oath  of  office,  pmhe    required    con- 
ions  in  such  cases.     The  ijepared  certain  opin- 

was  examined  and  appro}yUabus  of  each  case 

the  opinion  filed,  nnder,ved  by  the  court,  and 

court   that   when   so   fi/g^  general  rule  of  the 

the  judgment  of  that«ied   it  should   stand  as 

▼arions  judgments  otr-court.     The  validity  of 

tioned,  and,  the  auet  that  character  was  ques- 

treated   coUectivelj^^ogg  being  considered  and 

"llie   Commissi^  .    the  Supreme   Court  said: 

ions.    They  ar^iQjers   themselves   file   no  opin- 

the  ayUabus  oy  ^^  submitted  to  the  court,  and 

proved,  it  l^  ^^^  j^e  is  examined.     If  ap- 
proved, it  i'jf  gi^  by  the  court     If   not  ap- 

ers  to  haiiig  y,^„  returned  to  the  Commission- 

BuggesUOT,^  tjjg  ,3jjg  niatle  to  conform  to  the 

makes  tj^g   of   the   court,   or  the  court  itself 

%""'  .?j5e  necessary  changes.     The  court,  h<w- 

dependCires  to   have  the  Commiesion  act  In- 

°**l?"*«ntly  in  the  first  instance  in  rendering 

▼estig|j^^    and  to  examine  the  records  and  in- 

"  ""^te  the  authorities  and  endeavor  to  reMh 

f   '*fect  conclusion  in  each  case.    Motions  for 

"  '^hearing  are  filed  in   the  same  manner  as 

■'lAses  prepared  bf  the  court.    These  motions 

P"™  carefully  considered  by  the  court,  and   if 

j     ftient  cause^is  shown  for  a  rehearinjj,  it  will 

of" 


tional  provision  this  would  be  so,  because  ju- 
dicial powers  cannot  be  delegated.     This  prin- 
ciple has  been  established  for  "Pf.  V^'V^  au- 
thorities).   •    •    •    We    know    Judicially,  that 
our  Constitution  was  so  amended  as  to  invest 
the   Legislature   with   power   to   create   courts 
superior   to   the  circuit  courts,   and   that   this 
was  done  for  the  purpose  «<  e°aW'"e  ''t^"°S 
to  have  appeals  disposed  of  by  a  constitutioual 
tribunal.     It  cannot  be  unknown  to  any  one 
that   all   the    departments   of   the   gove;niment 
believed  that  the  only  meth6d  of  administenng 
the  laws  was  by  courts  created  under  the  pro- 
visidns   of   the   Constitution;     and    this   belief 
the  people  confirmed  by  their  votes  in  favor  of 
the   constitutional   amendment     This   supplies 
strong  reasons  for  holding,  as  we  dp,  that  no- 
body not  provided  for  by  the  Constitution  can 
exercise  any  part  of  the  judicial  power  of  the 
state     •    •    •    Thq    attempt    to    vary    some- 
what'our  statement,  although  veiled  and  some- 
what obscured,  is  to  create  a  body  with  judicial 
DOwer  and  to  invest  officers  with  judicial  rights 
and  functions.     The  tribunal  and  the  officers 
are  unknown  to  the  Constitution.    •    •    •  .  Our 
Constitution  vests  the  highest  appellate  juris- 
diction of  the  State  in  a  Supreme  Court,  and 
provides  that  the  number  of  judges  shall  not  be 
more  than  five.    There  can,  therefore,  be  no  oth- 
er Supreme  Court  than  the  one  established  by 
the  (Constitution,  and  it  must  be  composed  of 
five    judges   and    no   more.      Ther«-.iSj    conse- 
quently   no  such  officer  under  the  Constitution 
as  a  Supreme  Court  (Jommlssloner,  and  there 
can   be   no  division  of  the   duties  of  the   bu- 
preme  Court  and  a  distribution  to  any  person 
other  than  the  judges  of  that  court  chosen  a» 
the    Constitution    provides.    •    •    •Constitu- 
tional tribunals  cannot  be  changed  by  legisla- 
tion,  and   the    Supreme   Court   is   a   consUtu- 
f„..— .,    --—. -.    —        ,  .  .,     'i  „„rt.    •    •    •    No  part  of  the  judicial 

ient  cause  is  shown  for  a  rehearing,  it  wiU   uonai  «>"":  ^  assigned  to  any 

anted.    The  court,  however,  files  the  opin-   duUes  or  «««•""  „♦  the  dulv  chosen  judge* 
ind  when  filed  they  stand  as  the  judgment  other  person  than  one  of  the  duly  J^^^^'^^^ 
,,rcourt  until  vacated  or  modified."     Ao-lThe  Legislature   has  no   power   to  change  its 
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organization,  nor  can  that  body,  under  tiM 
EuUe  of  creating  oommissionenk  divide  tiM 
duties  of  tlie  judges,  nor  autliorize  it  to  be  doae. 
Under  our  Constitution,  as  amended,  tlie  Legiii- 
lature  may  establish  courts,  but  it  cannot  de> 
etroy  the  constitutional  courts— the  circuit 
courts  and  the  Supreme  Court— nor  can  it 
change  their  organization  nor  redistribute  their 
powers,  for  these  courts  owe  their  organization 
to  the  Constitution,  and  as  the  Constitution 
has  ordained  that  they  shall  be  organized,  so 
they  shall  be.  Judicial  power  distributed  by  the 
Constitution  is  beyond  legislative  control." 

Inasmuch  as  that  Indiana  statute  plainly  at- 
tempted to  restrict  the  duty  of  the  Commission- 
ers to  assisting  the  Supreme  Court  in  its  work, 
and  expressly  declared  that  their  duties  and 
work  should  not  be  "binding"  upon  that  court, 
that  decision  goes  &r  beyond  the  principle  here- 
in asserted  by  me  and  heretofore  affirmed  by  the 
Supr»ne  Court  of  Texas  in  its  said  former  de- 
cisions. The  reasoning  of  the  Indiana  court, 
if  sound,  is  fatal  to  the  validity  of  our  Kelief 
Act;  but  the  converse  of  that  proposition  is 
not  true.  In  the  other  cited  Colorado  case,  the 
Supreme  Court  said:  "The  judicial  power,  both 
appellate  and  original,  lodged  by  the  Constitu- 
tion  in  the  Supreme  Court,  cannot  be  trans- 
(wrred  to  another  court  created  by  the  Legisla- 
ture in  any  manner  so  as  to  make  Its  decisions 
and  opinions  final.  This  jurisdiction  is  lodged 
i!r**%-S«J8Ceme  Court.'  ■  Two  such  courts  with 
like  jurisdictrok-and  powers  is  not  cootemplateB 
by  the  Constitution."  In  re  Court  at  Appeals,  0 
Colo.  624,  21  Pac.  471.  - 

The  noted  case  of  People  i{.  Hayne,  supra, 
was  under  a  California  statute  Yhich  .provided 
for  the  appointment  by  the  Suprenft  Court  of 
"five  persons,  of  legal  learning  ahd  "jersonal 
worth,  as  Commissioners  of  said  courtj'  and 
made  it  their  duty,  under  snch  rules  and  VJSn- 
lations  as  the  Supreme  Court  might  adopt,  "ttl 
assist  in  the  performance  of  its  duties,  and  in 
the  disposition  of  the  numerous  causes  now  pend- 
ing in  said  court  undetermined."  Its  constitu- 
tionality was  attacked  upon  the  ground  that 
pursuant  to  its  provisions  such  Commissioners 
were  usurping  the  office  of  judges  of  the  Supreme 
Court,  and  exercising  judicial  powers  of  the  state 
vested  solely  in  the  Supreme  Court  by  the  Con- 
stitution nud  laws  of  the  state.  Upon  considera- 
tion of  the  case,  which  was  declared  of  "com- 
manding public  importance,"  the  Supreme  Court 
overruled  that  contention,  saying:  "Not  only  is 
there  an  entire  failure  to  confer  judicial  power 
npon  these  Commissioners,  but  there  is  also  an 
entire  absence  of  an  attempt  to  interfere  with 
the  exercise  of  the  power  conferred  by  the 
Constitution  upon  and  belonging  to  the  judicial 
department  of  the  government.  *  *  *  They 
are  given  no  jrawer  except  to  'assist  the  court,' 
under  such  niles  and  regulations  as  it  may 
adopt,  in  the  performance  of  its  duties.  •  •  • 
Many  of  these  reports  and  opinions  are  never 
approved,  and  never  see  the  light.  Others  of 
Qiem  are  used  in  part,  and  only  In  part  In 
overy  case,  when  the  judgment  is  rendered,  it  is 
the  judgment  of  tlie  court,  and  not  that  of  the 
Commissioners.  Nothing  originates  before  these 
Commissioners,  and  nothing  terminates  with 
their  labors  or  their  opinion.  The  conclusions 
to  which  they  arrive  are  but  opinions  submitted 
for  our  adoption,  if  we  think  they  are  founded 
in  reason  and  law.  Hence  their  reports  and 
opinions  are  neither  decisions  nor  infallible 
guides,  but  they  are  serviceable  instrumental- 
ities to  aid  us  in  performing  our  functions.  Ilie 
Commissioners  exercise  no  power  proprio  vigore. 
The  court  acquires  the  jurisdiction,  and  the  court 
renders  the  judgment  upon  the  controversy ; 
therefore  the  whole  exercise  of  the  judicial  power 
is  by  the  court,  the  commissioners  acting  only  in 
an  intermediate  capacity,  as  auxiliary  to  the 
court  in  the  ascertainment  of  certain  facts  and 
law  necessary  to  its  enlightenment  in  giving 
the  proper  decision  and  judgment." 


Thus  it  appean,  condaaively,  that,  is  pes- 
ciplei  the  CaUfomia  statute  -was  like  thai  ai- 
der whieh  our  own  Oommissioii  of  Appeals  n.- 
operating  when  it  passed  out  of  amrsn 
tmmugb  adoption  of  said  judiciary  article.  s£^ 
consequently,  was  essentially  different  frjs 
onr  Kelief  Act  of  1917. 

Of  all  reported  decisions  beaiinK  npc«  tx 
subject,  so  far  as  I  have  been  able  to  Bad.  tk 
one  which  tends,  most  strongly,  to  upLoU  t» 
validity  of  onr  said  Relief  Act  is  Sharpe  i. 
Robertson,  46  Va.  (5  Grat.)  518-644.  and  «a 
the  statute  under  which  it  arose  diffned  fiDi: 
ours  in  several  very  important  particolais  ai 
their  Constitution  was  diSerent. 

To  relieve  the  crowded  dockets  of  the  Suincat 
Court  of  Appeals  of  Virginia  the  Oeneral  A&ta- 
bly,  by  act  of  1848  (Acts  1847-48,  c.  eS;  otis- 
lished  a  "special  Court  of  Appeals"  consscs: 
of  five  judges  of  circuit  superior  courts,  ii  i< 
order  of  precedence  and  seniority.  The  an  ils 
provided  that  the  new  court  might  adjsjn 
from  time  to  time  and  "sit  as  often  and  ai  k^s; 
as  the  judges  thereof  may  consider  thej  oi 
properly  sit,  without  interfering  with  their  Jb- 
ties"  as  members  of  other  courts ;  that,  aaner- 
ly,  in  December,  there  should  be  transferrrf  » 
its  docket  the  70  cases  of  longest  standia?  ■oi 
the  docket  of  the  old  Supreme  Court  of  Ar,'"?.:  -. 
"provided,  however,  that  no  case  shall  be  pj  >^ 
npon  said  docket,  where  any  party  by  him^rL' 
or  his  counsel  shall  object  thereto,"  and  t'jt 
"such  special  court  shall  proceed  to  hear  ak 
determine  all  causes  on  the  docket  so  made  os-' 
It  was  also  declared  that,  nevertheless,  the  t'A 
court  might  decide  any  such  utse,  and  that  •'. 
for  any  reason,  the  new  court  might  be  xiaa'^ 
to  decide  such  transferred  cause,  it  should  rruf 
it  from  the  docket,  and  that  such  case  mi^t  n 
decided  by  the  old  court, 

Said  act  expressly  declared  the  tight  <A  "ui 
three  or  more"  of  the  members  of  such  zt* 
ctjirt  to  bold  its  sessions,  and  to  decide  csjo 
th^vin.  _  The  clerk  of  the  old  court  was  rt- 
quind  "in  person  or  by  deputy"  to  attend  ur** 
the  iPW  court,  and  to  "enter  the  proceediaa 
of  such  special  court  which  shall  be  signed  ; 
the  presning  judge  tnereof,"  and  provided  u  n 
"the  decisons  of  such  special  court  shall  be  >  c.-- 
tified  and  cirried  into  execution  in  like  mana.-: 
as  if  made  iv  tlie  Court  of  Appeals."  Radi  J 
differences  bitween  that  statute  and  ours  arf 
patent;  but  I  all  special  attention  to  several  «f 
them,  thus: 

(a)  Tliere  tranfer  of  cases  was  to  a  "conn." 
with  a  "presidingludge  thereof,"  and  a  "clerk.* 
with  minutes. 

(b)  Tliere  new  dvties  were  not  to  interfert 
with  performance  oV  duties  of  the  judges  is 
members  of  other  cours. 

(c)  'Tliere  it  was  spcially  provided  that  a 
majority  of  tlie  new  «nrt  should  constitute  « 
quorum  and  might  decidtcases. 

(d)  There  full  provision  vas  made  fi»r  enfoir- 
ing  decisions  of  the  new  cout. 

(e)  There  provision  was  rade  wherebv  tht 
old  court  might  decide  cases  notwitfastandin: 
their  previous  transfer  to,  and  then  pendency 
upon,  the  docket  of  the  new  coun.. 

(f)  There  provision  was  made  \bereby  cases 
might  be  sent  back  to  the  old  conrt. 

(g)  There  no  case  could  be  tranafered  to  the 
new  court  over  the  objection  of  any  Iiigant  or 
his  attorney,  a  provision  which  remino  nsi  of 
the  "arbitration'  feature  of  our  said  >riginal 
Commission  of  Appeals  Act.    52  Tex.   3. 

Moreover,  the  Virginia  Act  did  not  defic  any 
new  condition  precedent  to  the  ex«^se  of  npef- 
late  jurisdiction,  although,  like  our  Relief  Vet. 
it  seems  to  have  conflicted  with  previous  stattes 
fixing  such  jurisdiction  unconditionally. 

Furthermore,  the  Virginia  Oonatitution  es- 
sentially differed  from  onrs,  in  that  it  veted 
the  general  "judicial  power,"  not  only  in  er- 
tain  courts,  but  in  "the  judges  thereof,"  as  ^_ 
and  declared  tiiat  the  jnrisdictioa  of  aaidtti- 
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bnnala  and  that  of  a«U  "iodi^'  Bhould  be  i«t- 
nlated  by  law— featares  which  wer«  atroncly 
emphasized  in  the  opinion  of  the  coart  upbolcl- 
ing  aaid  act.  The  Conatitution  of  Texas,  as  I 
have  shown,  confers  no  geneial  judicial  power 
elsewhere  than  u^oa  some  court.  In  no  sin- 
de  instance  does  U  confer  upon  any  jastice  or 
judge  any  except  specific  powers,  not  including 
disposition,  finally,  or  to  any  extent  whatever, 
of  any  appealed  case;  nor  does  it,  either  ex- 
pressly or  by  impUoatiim,  authorize  the  Leg- 
islature to  do  so.  On  the  contrary,  it  denies, 
by  implication,  the  authority  of  the  Legislature 
to  do  so,  and  to  that  effect,  unquestionably, 
are  many  of  the  above-cited  decisions  of  our 
Supreme  Oourt  in   bygone  days. 

Indeed,  a  careful  compariaou  of  the  Virginia 
statute  with  our  Relief  Act  will  show  that  the 
principal  common  feature  Is  that  both  prac- 
tically i^oe  elsewhere  than  in  the  court  of 
last  resort  final'  action  upon  and  decision  of 
cases  lying  within  its  continuing  jurisdiction — 
easea  which  are  left  determinable  by  that  coonr' 
down  to  the  original  transfer  thereof,  and.  in 
Virginia,  though  not  in  Texas,  determinable  by 
that  court  at  any  time;  And  that  feature  of 
the  Virgisia  statote  rests  largely  upon  the 
peculiar  language  of  the  Constitution  of  that 
state. 

The  decision  in  the  cited  case,  as  diown  in 
the  opinion  of  the  court,  bv  Baldwin,  J.,  rests, 
also,  to  an  extent,  upon  the  propositions  that 
"legislative  control  over  the  juriadictions  of 
the  several  courts  cmitinues  to  exist,  in  rela- 
tion to  the  litigaticm  which  they  embrace,  un- 
til the  judicial  power  over  it  is  exhausted ; 
*  *  *  when  there  has  been  a  final  and  ir- 
reversible adjudication  of  it  by  a  court  of  com- 
petemt  jurisdiction,"  and  that  at  any  prior  time 
the  Legislature,  in  the  exercise  of^its  author- 
ity to  define  and  regulate  the  jurisdiction  of 
the  various  courts,  may,  by  a  general  law,  re- 
quire the  transfer  of  a  certain  proportion  of  cas- 
es lying  within  the  jurisdiction  of  the  Supreme 
Court  to  some  other  court  for  determination, 
leaving,  however,  sudi  Supreme  Court  free  to 
decide  those  identical  cases. 

Without  affecting  the  issues  here  under  con- 
sideration, and  for  the  sake  of  the  argument,  it 
might  be  conceded  that  at  any  time  prior  to 
decision  of  a  case  by  the  Supreme  Court  the 
Legislature  has  authority  to  change  its  appel- 
late jurisdiction,  excluding  therefrom  cases  of 
that  class,  and  making  judgments  of  Courts  of 
Civil  Appeals  therein  final,  and  even  terminat- 
ing the  right  <A  appeal  in  such  cases  then  prop- 
erly pending  in  the  Supreme  Court;    but  that 
is  not  what  either  the  Virginia  statute  Or  the 
Toxas  Relief  Act  attempted.     From  what  has 
been  said  and  quoted  above,  it  must,  I  think, 
be  evident  that,  at  least  under  the  Constitu- 
tioti  of  Texas,  our  Legislature  is  powerless  to 
require,  or  to  authorize,  as  attempted  by  said 
Relief  Act,  any  transfer  whatever  of  cases  from 
tlf^  docket  oif  oar  Supreme  Court  elsewhere,  to 
any  other  court  or  tribunal,  to  say  nothing  of 
such  transfer  to  an  aggregation  of  individuals, 
for  final  decision,  so  long  as  the  classes  of  cas- 
es to  which  such  transferred  cases  belong  re- 
main within  the  appellate  jiftisdiction  of  the 
="      Supreme  Oonrt,   under  and   according   to  the 
""    terms  and  provisions  of  other  pre-existing  un- 
"■"'''Tepealed  and  continuing  statntM. 
ide  n    In  ggid  Virginia  case  there  was  a  strong  dis^ 
coar^Vt,  by  Daniel,  i.,  who  expressed  the  opinion 
iTaBsteim  the  act  was  invalid,   the  purpose  of  the 
of  SB.^  r'Hstitution   being,   he  said,   "to  vest  the  su- 
cb  reoui^ie  appellate  power  in  one  court,  a  court  as 
,iiir  said  iianent  as   the   Constitution   itself,"   citing 
52  Te^  Ttm  v.  Hawkins,  1  Va.  Oas.  20,  wherein  it 
lid  not  deni^  ^j,^^  g^  judge  of  the  general  court  could 
exercise  ot  <oiistitutionally   exercise  the  functions  of 
>  oar  ^l!!ir*  la  chancery,  each  class  of  judges  having 
previoo*  '^'oesigned  to  bis  restricted,  in  the  perform- 
Iitioi«'"y„    I- duty,  to  the 


„„, - , oourts  to  which  they  were 

ConstituttODuy  elected  and  commissioned."     His  dis- 
in  tb«t  it  ^H  opinion  declared:   'The  deaignation  in 

thereof.  •» ' 


the,  Constitutloa  of  the  trihnsala  in  which  the 
judicial  power  of  the  state  is  to  be  vested  would 
seem  to  he  without  any  wise  aim  or  purpose,  if 
the  Legislature  may,  in  its  discretion,  assign 
to  each  the  same  or  like  judicial  duties.  _  If  the 
judges  of  the  superior  courts  may,  in  virtue  of 
their  office,  be  required  to  discharge  the  duties 
of  judges  of  the  Supreme  Court,  the  provisions 
for  the  separate  establishment  of  the  courts  and 
the  separate  election  of  the  judges,  are  but  use- 
less and  idle  restraints  on  the  power  of  the 
Legislature."  Therein  he  said,  also:  "The 
quantum  of  business,  the  amount  of  judicial 
duty  to  be  performed  by  the  court,  may  be 
made  to  vary  from  time  to  time,  with  the  reg- 
ulations and  restrictions  which  the  Legislature 
adopts,  with  respect  to  the  right  of  appeal ;  but 
the  nature  of  the  duty,  the  quality  and  charac- 
ter of  the  power  to  be  performed  and  exercised, 
is  fixed  and  ascertained  in  the  Constitution,  and 
must  ever  remain  the  same." 

His  conclusion  was  that  because  the  act  un- 
dertook to  confer  those  exclusive  supreme  judi- 
<dal  powers  elsewhere — upon  a  legislative  court 
— ^it  was  invalid.  The  report  of  that  case,  which 
embraces  126  pages,  includes,  also,  the  illu- 
minating opinion  of  Judge  Robertson,  of  the 
Richmond  superior  court  of  chancery,  in  the 
form  of  his  return  to  a  rule  by  the  Supreme 
Court  of  Appeals  for  mandamus  to  compel  him 
to  recognize  the  validity  of  a  decree  by  such 
new  court  in  a  cause  appealed  from  and  re- 
manded to  his  court.  It  contains,  also,  a  forci- 
ble statement  of  the  views  of  Judge  ScottL  who 
declined  to  take  his  scat  as  a  member  of  said' 
new  court  because,  in  his  opinion,  said  act  was 
"at  variance  with  the  Constitution  of  Virginia," 
in  that  it  provided,  in  effect,  for  an  additional 
Supreme  Court  of  Appeals.  There  may  be 
found,  also,  the  views  of  the  revisers  of  tiie 
Code,  who  prepared  said  act.  The  nub  of  their 
argument,  also,  relates  to  the  above-mentioned, 
and  another  somewhat  similar,  peculiar  feature 
of  their  Constitution.  The  case,  as  a  wbo!«u 
strongly  supports  my  conclusion  that  our  relief 
act  is  invalid. 

Coming  back  home  to  our  own  Constitution 
and  decisions,  which,  after  all,  must  determine 
the  involved  issues,  and  recalling  the  double 
lesson  derived  from  our  Commission  of  Ap- 
peals statute,  as  orlfanally  enacted  and  as 
amended,  we  are  reminded: 

First.  That  in  the  case  which  arose  under  it 
while  it  embodied  the  "arbitration"  feature,  the 
Supreme  Court,  through  Gould,  J.,  said:  The 
constitutional  Supreme  Court  and  Court  of  Ap- 
peals are  still  open  to  every  party.  Undoubted- 
ly, the  Constitution,  in  establishing  these  courts 
of  last  resort,  intended  to  place  It  beyond  the 
power  of  the  Legislature  to  force  tiiM  citi7.en  to 
go  with  his  appeal  before  some  other  tribunal. 
If,  in  a  case  involving  life,  liberty,  or  property, 
the  citizen  were  denied  the  right  of  resort  to 
these  constitutional  courts,  and  driven  before 
different  tribunals,  organized,  perhaps,  under 
unfavorable  circumstances,  and  in  a  manner  less 
calculated  to  secure  wise  and  impartial  adju-* 
dications,  it  is  believed  the  Constitution  would 
be  violated.  If  the  constitutionality  and  valid- 
ity of  an  act  of  the  Legislature  were  made  to 
depend  on  the  opinion  of  a  commission  the  Con- 
stitution would  be  violated.  The  constitution- 
al courts  are  designed  to  secure  the  citb.en  in 
his  lights,  and  to  enforce  the  observance  of  coa- 
stitutional  limitations.  Henderson  v.  Beaton, 
52  Tex.  29. 

To  say  that,  under  our  Relief  Act,  our  Su- 
preme Court  is  "still  open  to  every  party"  in 
all  cases  lying  within  its  appellate  jurisdiction 
would  be  a  merry  jest  if  it  were  not  grim  mock- 
ery. 

Second.  That  in  a  case  which  arose  after 
said  amendment  of  said  Commission  statute, 
our  Supremo  Court  sustained  its  validity  be- 
cause it  embodied  certain  provisions,  which  we 
find  conspicuously  absent  from  said  Relief  Act 
of  1917.    Therein  that  court  said: 
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"In  announcing  for  the  fint  time  onr  action 
in  this  class  of  cases,  it  will  not  be  amiss  to  say 
that  it  was  not  the  purpose  and  intent  of  this 
law  to  relieve  this  court  from  the  duty  and  re- 
sixmsibillty  of  considering  and  deciding  the 
causes  which  may  be  referred  to  it  by  the  com- 
missioners of  appeals,  but  that  the  court,  by 
the  aid  of  the  reports  of  the  commissioners, 
might  the  more  rapidly,  as  well  as  the  more 
correctly,  dispatch  the  business  with  which  its 
docket  is  so  greatly  overburthened.  If  on  ex- 
amination of  the  report  of  the  commissioners, 
in  connection  vdtH  the  transcript,  the  case  is 
found  to  be  correctly  decided,  the  opinion  of  the 
commissioners  will  be  adopted  and  published,  as 
other  opinions  of  this  court.  But  it  in  any  case 
the  opinion  reported  exceeds  or  falls  short  in 
any  essential  particular  of  the  measure  of  our 
approval,  it  is  our  duty  to  disregard  it  in  toto, 
or  so  modify  or  change  it  as  to  have  it  con- 
form to  our  view  of  the  law  and  facts  of  the 
case."     Stone  v.  Brown,  54  Tex.  330. 

Said  Relief  Act  does  not  require  or  contem- 
plate or  permit  that  action  by  any  two  Justices 
of  the  Supreme  Court  or  by  the  'Committee  of 
Judges"  on  applications  for  writs  of  error  shall 
be  examined  or  modified  or  rejected  or  approved 
by  said  court.  In  practice  hundreds  of  appeals 
have  been  finally  disposed  of  by  said  "Commit- 
tee* without  any  member  of  our  court  having 
had  any  occasion  or  reason  for  knowing  or  in- 
quiring, in  the  particular  case,  what  the  issues 
were,  aside  from  determining  that  the  case  was 
not  of  any  of  the  three  excepted  classes,  and 
that,  therefore,  the  appeal  was  referable,  under 
said  act.  In  no  instance  does  the  Supreme  Court 
pass  upon  any  other  question  or  point  in  any 
referred  case  unless,  and  until  after,  the  writ 
of  error  has  been  granted.  Plainly,  therefore, 
said  Relief  Act  violates  the  constitutional  prin- 
ciples announced  in  Stone  v.  Brown.  In  that 
respect,  said  act  is  likewise  at  variance  with 
every  other  decision  of  the  Supreme  Court  of 
Texas  bearing  upon  the  issue  and  rendered,  prior 
to  its  enactment. 

Tunning  from  the  inquiry  as  to  the  constitn- 
tionality^  of  said  act  to  the  question  as  to  its 
workability,  either  alone  or  in  conjunction  with 
other  statutes,  we  encounter  what  I  consider 
serious  difficulties,  as  follows: 

(a)  Does  it  broaden,  or  does  it  restrict,  the 
appellate  jurisdiction  of  the  Supreme  Court? 
My  Associates  seem  to  consider  it  restrictive, 
in  that  said  new  condition  precedent  for  the 
{rranting  of  the  writ  of  error  is  prescribed ;  but 
It  will  be  observed  the  granting  of  such  writ — 
the  operation  of  said  condition  precedent — is 
not,  in  express  terms,  there  confined  to  cases 
appealable  to  that  court  under  either  pre-existing 
statutes  or  said  later  jurisdictional  act  (H.  B. 
No.  38). 

Note  the  provisions  of  the  caption  and  of  sec- 
tion 1  of  said  Relief  Act  (H.  B.  No.  39).  The 
former  declares  that  the  main  purpose  is  to  be 
accomplished  "by  regulating  the  mode  in  which 
and  the  conditions  on  which  judgments  of  the 
Courts  of  Civil  Appeals  may  be  brought  before 
the  Supreme  Court  for  revision,"  while  the  lat- 
ter declares  that  said  condition  applies  to  "any 
final  judgment  of  any  Court  of  Civil  Appeals." 
In  their  context  alone,  and  without  reference 
to  the  narrower  provisions  of  articles  1521, 
1522,  as  amended  in  1913,  page  107,  and  by 
said  later  act  of  1917,  page  140,  the  words  em- 
ployed in  said  Relief  Act  would  seem  to  throw 
into  said  appellate  jurisdiction  appeals  from 
any  and  all  judgments  of  said  Intermediate  ap- 
pellate courts,  and  also  to  confer  upon  the  Su- 
preme Court  authority  to  review  all  questions 
of  law  therein,  whether  involving  "substantive 
law"  alone,  or  "adjective  law"  as  well,  under 
subdivision  6  of  said  act  of  1913,  and  whether 
involving  or  not  involving  an  error  of  law 
"  •  •  ♦  of  such  importance  to  the  jurispru- 
dence of  the  state,  as  ia  the  opinion  of  the  Su- 
preme Court  requires  oonection."  (whatever  that 


latitudinons  expression  may  mean),  nnder  saiii 
sabdivison  6  as  amended  by  said  U.  B.  No.  38. 

Necessarily,  if  said  Relief  Act  shall  be  con- 
strued as  so  broadening  the  right  of  appeal,  it 
will  induce  the  filing  of  a  ranch  larger  nomber 
of  applications  for  the  writ  of  error,  Jnat  as  will 
the  ptoTidon  that  "refusal  or  dismissal  at  any 
application  shall  not  be  regarded  as  a  precedent 
or  authority  in  any  other  cause."  Section  i. 
The  effect  of  said  Id.  B.  No.  38  upon  tbia  ques- 
tion of  jurisdiction  has  not  been  passed  upon 
by  either  of  our  Supreme  Courts,  inasmuch  as 
it  became  operative  since  the  end  of  the  terra. 

In  that  connection  I  am  not  unmindful  of  the 
Cobolini  Case,  106  Tex.  472,  170  8.  W.  103«, 
in  which,  I  think;  a  soond  rule  of  statntory 
oonstniction  was  misapplied.  However,  I  re- 
fer to  said  features  of  said  two  acts  of  1917 
merely  to  point  out  the  existing  confnsion  in 
our  jurisdictional  laws,  and  without  indicating 
any  opinion  as  to  how  it  should  be  settled  in  the 
event  both  acts  are  to  be  held  valid. 

(b)  Every  application  for  the  writ  of  error 
must  still  be  made  directly  to  oar  Supreme 
Court;  but,  when  once  it  baa  been  transferred 
to  said  designated  Justices,  they,  and  they  only, 
and  not  a  majority  of  the  Justices  of  the  Su- 
preme Conrt  acting  merely  as  Justices,  and  not 
even  that  court  itself,  has- power  and  authority, 
at  any  future  time,  to  act  upon  that  applica- 
tion ;  the  necessary  efFect  of  such  "transfei" 
being,  it  seems,  to  take  the  case  out  of  its  appe- 
late jurisdiction,  snbject,  however,  to  a  rehabil- 
itation thereof  by  the  granting  v/t  tbe  writ  of 
error. 

Nevertheless,  even  while  the  designated  Jus- 
tices are  exercising  their  statutory  powers  over 
or  in  relation  to  that  application,  another  like 
application  of  another  litigant  in  that  identical 
case,  not  having  been  so  transferred,  may  be 
acted  upon,  in  the  same  hour,  or  moment,  by 
the  Supreme  Court,  or  even  by  any  two  Jostices 
thereof,  not  acting  as  a  court;  from  which  it  is 
evident  that,  except  as  to  the  effect  of  tl>e  ac- 
tion as  a  precedent,  and  except  as  to  enforce- 
ment of  such  order  or  action,  the  powers  of  tbs 
designated  Justices,  and  of  the  two  Jostices 
of  tsEe  Supreme  Court,  and  of  that  conrt  itself, 
are  all  co-ordinate.  Any  one  of  said  three 
agencies  may  act  upon  tiie  applicatiiw  before 
it,  and,  if  the  writ  be  refused,  may  thereby 
finally  dispose  of  the  particular  appeal.  If  one 
such  application  be  refused  and  another  be 
granted,  aa  may  happen,  although  involving 
identical  questions  of  law  upon  identical  fiicta, 
the  confusion  will  be  practically  without  remedy. 

(c)  Said  Relief  Act  is  made  applicable  to  all 
of  the  352  writs  of  error  pendug  in  the  So- 
preme  Court  when  it  took  effect,  aa  well  as 
those  'filed  afterward  (section  8)  althongh  ap- 
peals then  so  pending,  with  few  exceptions, 
clearly  were  within  its  jurisdiction  under  former 
laws  which  have  not  been  expressly    repealed. 

The  glaringly  contradictory  philosophy  of  the 
Relief  Act  seems  to  be  that  by  virtue  of  prior 
laws  and  the  "applications,"  the  appeals,  tlM 
cases,  get  within  the  appellate  jurisdiction  of 
the  Supreme  Court,  but  that  the  granting  of 
the  application  shall  be  a  condition  precedfot 
to  getting  the  causes  (including  those  already 
there)  into  that  court;  that,  the  cause  being  so 
in  that  court,  the  court,  or  a  majority  of  its 
members  not  acting  as  a  court,  may  renonnce 
that  jurisdiction  and  that  court's. supreme  judi- 
cial power  over  that  application  and  appeal 
and  "refer"  the  whole  appeal,  appiicatioo  and 
motion  to  dismiss,  if  any,  to  the  designated  Jus- 
tices, who  thereby  acquire  exclusive  appellate 
jurisdiction  over  same,  with  full  power  of  final 
disposition  thereof;  that  if  they  refuse  the  writ 
of  error  and  a  motion  for  rehearing,  if  any,  tlM 
appeal  is  thereby  disposed  of  forever,  but  if  tlie 
writ  be  granted,  the  cause  is  thereby  readmitted, 
for  decision  on  its  merits,  to  die  Saprone 
Court,  where  according  to  pre-existing  and  still 
continuing  laws  it  has  been  all  along.  Accord- 
ing to  the  scheme  of  said  Belief  Act  the  snlems 
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appellate  jarisdietion  of  the  coort  of  laat  resort 
in  dvil  caeea  and  the  exercise  of  it*  supreme 
JudicUd  power  thus  may  be  made  to  shift  baclc 
and  foTU,  like  a  weaver's  shattle,  in  and  out, 

"Or  like  the  borealls  race, 
That  flit  ere  yon  can  point  their  place," 
and  all  so  gently  and  sweetly  as  to  make  it  im- 
possible for  any  lawyer  in  Texas  to  say  where 
ft  is  at  any  given  instant,  nntil  after  the  grant- 
ing of  the  writ  of  en  or,  when  it  comes  to  rest. 
I,  for  one,  do  not  believe  it 

(d)  Of  the  great  number  of  applications  pend- 
ing when  said  Relief  Act.  took  effect,  all  except 
tite  few  belonging  to  some  one  or  more  of  said 
three  enumerated  classes  of  cases  (section  5) 
were  referable  to  the  designated  Justices,  and 
of  them  very  many  were  based,  wholly  or  par- 
tially, upon  the  contention  that  the  Court  of 
Civil  Appeals  "erroneously  declared  the  sub- 
stantive law  of  the  case,"  as  stated  in  subdivi- 
sion 6,  art.  1521,  as  amended  by  Acts  1913,  p. 
107,  which  amended  article,  in  prescribing  the 
classes  of  cases  which  may  be  appealed  to  the 
Supreme  Court,  spedGes:  "(6)  Those  in  which, 
by  proi>er  application  for  writ  of  error,  it  is 
made  to  appear  that  the  Court  of  Civil  Appeals 
has,  in  the  opinion  of  the  Supreme  Court,  erro- 
neously declared  the  substantive  law  of  the 
case,  in  which  case  the  Supreme  Court  shall 
take  jurisdiction  for  the  purpose  of  correcting 
•ach  error." 

Evidently,  in  all  tmch  cases,  the  appellate  jn- 
risdiction  of  the  Supreme  Court  over  the  par- 
ticular case  depended,  finally,  under  former 
laws,  upon  whether  in  that  case  "the  Court  of 
Civil  Appeals  has,  in  the  opinion  of  the  Su- 
preme Court,  erroneously  declared  the  substan- 
tive law  of  the  case,"  the  determination  of  the 
essential  fact  being  a  duty  which  that  statute 
imposes  upon  the  Supreme  Court,  as  a  court, 
and  upon  it  alone — a  duty  which,  in  its  very  na- 
ture, cannot  possibly  be  performed  except  by  at 
least  a  majority  of  the  members  of  the  Supreme 
Court,  acting  as  a  court  Nevertheless  said  Re- 
lief Act  of  1917  imposes  that  dutv,  in  a  great 
array  of  referred  cases  already  within  the  Su- 
preme Court's  appellate  Jurisdiction,  upon  the 
detdgnated  Justices,  thus  requiring  of  them  a 
mental  impossibility.  They  cannot  know  or  say 
what  is  in  the  mind  of  the  members  of  the  So- 
preme  Court;  and  many  of  the  questions,  no 
doubt,  are  entirely  new.  That  feature  of  the 
Relief  Act  cannot  possibly  be  enforced. 

The  same  difficultv  applies  to  like  referred 
applications  filed  prior  to  the  taking  effect  of 
said  H.  B.  No.  38.  By  the  latter  act  said 
"subdivision"  is  now  as  follows:  "6.  In  any 
other  case,  in  which  it  is  made  to  appear  that 
an  error  of  law  has  been  committed  by  the 
Court  of  Civil  Appeals  of  such  importance  to 
the  jurisprudence  of  the  state,  as  in  the  opinion 
of  the  Supreme  Court  requires  correction,  but 
excluding  those  cases  in  which  the  jurisdiction 
of  the  Court  of  Civil  Appeals  is  made  final  by 
statute.  .  Upon  the  showing  of  such  an  error, 
the  Supreme  Court  may,  in  its  discretion,  grant 
a  writ  of  error  for  the  purpose  of  revising  the 
decision  upon  such  question  alone  and  of  con- 
forming- ito  judgment  to  the  decision  thereof 
inade  By  it  *  *  *  More  than  one  question 
may  be  presented  in  the  same  application,  all 
being  stated  in  order  as  above  stated."  It  still 
applies  only  to  such  error  "as  in  the  opinion  of 
the  Supreme  Court  requires  correction,"  there- 
by perpetuating,  in  referred  applications  in 
cases  of  that  character,  the  above-mentioned 
diOicuIty  and  impossibility. 

What  effect  is  to  be  given  to  said  H.  B.  No. 
88,  and  particularly  to  said  amendatory  subdi- 
vision 6  thereof,  I  am  of  course,  unable  to  say. 
However,  in  view  of  the  fact  that  said  amended 
subdivision  provides  for  the  granting,  by  the 
Supreme  Court,  of  a  writ  of  error,  making  no 
reference  to  said  designated  Justices  of  Courts 
of  Civil  Appeals,  and  the  related  fact  that  the 
act  of  which  it  is  a  part  is  later  than  said  Re- 
lief Act,  it  may  possiUy  be  held  that,  notwith- 


standing the  provisions  of  said  Belief  Act,  the 
Supreme  Court  alone  may  grant  a  writ  of  er- 
ror upon  an  application  based,  in  whole  or  in 
part  upon  said  amended  subdivision  6.  If  that 
construction  shall  be  adopted,  and  especially  in 
view  of  the  above-quoted  provision  to  the  ef- 
fect that  the  same  application  may  present 
questions  under  each  of  the  subdivisions  of  ar- 
ticle 1621,  as  amended  by  H.  B.  No.  38,  it 
would  seem  that,  in  practice,  the  Supreme 
Court  only,  and  as  a  court,  hereafter  may  pass 
upon  all  questions  in  all  such  applications,  bas- 
ed even  partially  upon  said  subdivision  6,  as  so 
amended,  it  being  hardly  probable  that  said 
court  will  pass  upon  one  question  presented  by 
an  application  and  refer  to  the  "designated 
Justices"  the  other  questions  presented  by  the 
same  application. 

On  the  other  hand,  in  view  of  the  fact  that 
said  Relief  Act  and  said  amendment  of  subdi- 
vision 6  were  enacted  at  the  same  session  of  the 
Legislature,  and  the  decision  in  the  Cobolini 
Case,  said  two  acts  of  1917  may  be  construed 
as  one,  however  that  may  result;  and,  if  so, 
the  provisions  in  said  Relief  Act  for  referring 
applications  to  designated  Justices  of  Courts  of 
CSvil  Appeals  may  be  treated  as  applicable  to 
cases  in  which  applications  for  writs  of  error 
shall  be  grounded,  in  whole  or  in  part,  upon 
said  subdivision  9  as  amended  by  H.  B.  No.  38. 
in  that  event  the  above-sugeested  difficulty  in 
requiring  the  designated  Justices  to  pass  upon 
appeals  which,  by  the  terms  of  the  statute,  are 
made  to  depend  npon  the  "opinion"  which  the 
Supreme  Court  as  a  court  may  bold  upon  ques- 
tions of  law  involved  in  such  appeal  will,  in  all 
probaljility,  be  a  continuing  difficulty,  recurring 
in  perhaps  nine-tenths  of  all  cases  which  shall 
be  referred  to  said  designated  Justices.  Mani- 
festly, in  at  least  many  such  appeals,  they  can- 
not possibly  know  whether  an  assi^ed  ''error 
of  law"  is  or  is  not  "one.  of  such  importance  to 
the  jurisprudence  of  the  state  as,  in  the  opinion 
of  the  Supreme  Court,  requires  correction." 

Moreover,  in  cases  in  which  applications  are 
referred  to  the  designated  Justices  and  by  them 
"dismissed"  or  "refused."  it  evidently  is  not 
contemplated  by  said  Relief  Act  that  the  Su- 
preme Court  shall  take  and  exercise  "jurisdio 
tion  for  the  purpose  of  correcting  sudh  error^' 
of  sulwtantive  law,  as  required  of  that  court 
by  said  act  of  1913  (article  1521,  subd.  6)  or 
"for  the  purpose  of  revising  the  decision"  so 
requiring  correction,  as  required  of  that  court 
by  said  act  of  1917  (H.  B.  No.  38,  art  1521. 
subd.  6).  Said  cnnfiicta  between  said  Relief 
Act  and  said  earlier  .and  said  later  statiites, 
respectively,  is  obvious,  dnnsmuch  as  said  Relief 
Act  makes  "the  granting  of  Jin  application"  "a 
condition  of  obtaining  a  review  upon  writ  of 
error  by  the  Supreme  Court"  and  expressly 
provides  that  such  granting,  by  whatever  nanied 
instrumentality  made,  "shall  admit  the  cause 
into  the  Supreme  Court  to  be  proceeded  with 
by  that  court  as  heretofore  provided  by  law." 
So  far  as  I  know,  in  practice,  in  referring  ap- 
plications, no  distinction  has  been  made  be- 
tween cases  in  which  applications  for  writs  of 
error  are,  and  those  in  which  they  are  not, 
based  altogether  or  partially  upon  said  "sub- 
division 6. 

The  undeniable  fact,  therefore,  is  that  the 
operation  and  effect  of  said  Relief  Act  has 
been,  and  probably  will  be,  to  divert,  to  said 
designated  Justices,  a  large  share  of  the  un- 
questionable and  continuing  jurisdiction  of  the 
Supreme  Court  arising  from  said  subdivision 
6,  in  its  original  and  In  its  amended  (orm,  al- 
though that  diversion,  or  reference,  necessarily 
involves  the  exercise  by  the  designated  Justices 
of  a  very  large  and  important  share  of  the  judi- 
cial power  of  the  Supreme  Court 

And  the  larger  fact  is  that  the  same  thing 
is  just  as  true  aa  applied  to  cases  arising  un- 
der each  and  every  one  of  subdivisions  1,'2,  S, 
4,  and  S  of  B.  S.  art  1521,  as  amended  by  the 
act  of  1913,  and  to  caaes  arisipg  under  sab> 
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division  6  of  that  article  as  amended  by  H.  B. 
No.  38  in  1917,  because  by  the  terms  of  the 
Constitution  itself,  and  in  the  very  nature  of 
the  powers  and  duties  which  that  instrument 
places  in  the  Supreme  Ck>urt,  as  a  court,  it 
must  be,  and  is,  the  sole  and  only  court,  or 
tribunal,  or  agency,  or  instrumentality,  which 
may  determine  or  decide  whether,  as  shown  by 
an  application  for  a  writ  of  error  therein,  any 
particiilnr  case  does  or  does  not  fall  within  any 
one  or  more  of  the  various  subdivisions  of  arti- 
cle 1S21  defining  the  appellate  jurisdiction  of 
that  court.  The  status  is  just  as  though  the 
expression  "in  the  opinion  of  the  Supreme 
Court."  in  said  subdivision  6,  had  been  employ- 
ed with  similfir  purpose  and  effect  in  each  of 
said  other  subdivisions  of  article  1521,  because 
the  Constitution  itself  forces  that  quoted  clause 
into  each  and  every  one  of  those  statutory  sub- 
divisions. The  words  "in  the  opinion  of  the 
Sunreme  Court"  as  used  in  said  act  of  1913 
and  in  said  H.  B.  No.  38  are  therefore  mere 
surplnsnire,  in  that  with  those  words  eliminat- 
ed, subdivision  6  thereof  really  would  have  pre- 
cisely the  same  legal  meaning  and  practical  ef- 
fect. Likewise,  each  of  the  other  subdivisions 
of  said  article  1521,  as  so  amended  by  said  acts, 
respectively,  means  precisely  the  same,  wheth- 
er with  or  without  those  quoted  words,  all  ques- 
tions involved  in  the  appeal,  both  those  which 
are  preliminary,  relating  solely  to  its  regular- 
ity, and  those  going  to  its  merits  as  presented 
in  the  application,  being  clearly  referable  to  the 
"opinion"  or  judgment,  and  necessarily  requir- 
ing exercise  ot  judicial  power,  of  tbe  Supreme 
Court. 

BefMv  conduding  my  reference  to  artide 
1321,  and  ite  •libdivisiona,  I  call  attention  to 
these  confusing  facts:  In  the  amendment  of 
Idia  page  107,  subdivision  3  reads:  "(3)  Those 
involving  the  validity  of  statntea."  In  the 
amendment  of  1917,  page  140,  It  reads:  "8. 
Those  involving  the  construction  or  the  validity 
of  statutes."  Said  Relief  Act  enumerates, 
among  the  three  classes  of  cases  in  which  ac- 
tion upon  an  application  for  a  writ  of  error 
is  expressly  restricted  to  the  Supreme  Court, 
as  a  court  that  in  which  a  Court  of  Civil  Ap- 
peals "shall  have  declared  void  a  statute  of  the 
Slate."  Section  5.  As  a  matter  of  construction, 
h6w  is  that  complication  to  be  adjusted?  From 
what  has  been  said  it  is  obvious  that,  when 
considered  in  connection  with  prior  laws,  par^ 
ticularly  said  act  of  1913,  and  with  H.  B.  No. 
38,  now  in  ot>eration,  said  Relief  Act  intro- 
duces into  the  court  practice  in  Texas  an  un- 
precedented medley  of  contradiction  and  confu- 
mon,  resulting  in  a  jurisdictional  phantasma- 
goria. 

(e)  Suppose  that,  in  a  referred  case  in  which 
one  designated  Justice  is  disqualified  because 
the  appeal  is  from  the  court  of  which  he  is  a 
member,  the  remaining  two  Justices  disagree; 
by  whom  is  tbe  application  to  be  finally  passed 
upon?  There  is  no  provision  for  designation 
of  another  Justice  to  break  such  tie,  although 
the  Constitution  and  laws  make  provision  for 
similar  emergencies  arising  in  the  Supreme 
Court,  the  Court  of  Criminal  Appeals,  and 
.Courts  of  Civil  Appeals,  and  there  is  no  provi- 
sion for  transferring  any  application  back  to 
the  Supreme  Court,  in  any  event,  for  its  ac- 
tion thereon.  According  to  the  Relief  Act,  such 
an  appeal  may  never  be  determined.  The  sup- 
posed instance  strongly  emphasizes  the  correct- 
ness of  my  hereinafter  stated  conclusion  that 
the  Relief  Act  contemplates  that,  contrary  to 
the  views  of  my  Associates,  and  current  prac- 
tice, the  designated  Justices  shall  not  consider 
any  referred  application  in  a  case  appealed 
from  a  Court  of  Civil  Appeals  of  which  any  one 
of  them  is  a  member,  and  decided  during  his 
incumbency,  but  that  sudb  referred  cases  shall 
await  the  designation  of  a  justice  from  some 
•tker  Court  .«£  (StU  Appeals. 


(f)  SaM  Rdlef  Act  apparently  featrleta  tlie 
filing  of  motions  for  rehearing  on  refused  or 
dismissed  applications' to  those  refused  or  dis- 
missed by  designated  Justices  of  Courts  of  Cinl 
Appeals.  The  effect  seems  to  be  to  prevent  the 
Supreme  Court  from  considering,  as  it  has 
heretofore  done,  motions  for  rehearing  on  re- 
fused or  dismissed  applications,  and  also  to 
withhold  like  power  from  Justices  of  the  Su- 
preme Court  in  cases  in  which  they,  as  Justices 
only,  pass  upon  such  applications.  It  win  be 
noted  that  section  4  expressly  declares: 

"The  refusal  or  dismissal  of  an  applicaticHi 
shall  have  the  effect  of  denying  admission  of  a 
cause  into  the  Snpreme  Court,  except  that  mo- 
tions for  rehearing  may  be  made  to  such  desig- 
nated Justices  in  the  same  way  that  such  mo- 
tions to  the  Supreme  Court  have  been  hereto- 
fore allowed." 

It  seems  plain:  (a)  That  the  first  portion  of 
said  sentence,  extending  down  to  the  comma 
after  "Supreme  Court,"  declares  a  general  rule 
applicable  alike  in  all  cases  in  which  an  apT^- 
cation  shall  have  been  refused  or  dismissed, 
whether  by  the  Supreme  Court  as  a  cour^  or 
by  two  Justices  thereof  acting  in  that  capacity 
only,  or  by  such  designated  Justices  of  Courts 
of  Civil,  Appeails;  and  (b)  that  the  subordinate 
clause  of  said  sentence  next  following  said 
comma  imposes  a  single  exception  to  that  gen- 
eral rule,  thereby  authorizing  the  making  of 
such  motions  for  rehearing  to  only  "such  desig- 
nated Justices,"  meaning,  of  course,  designated 
Justices  of  Courts  of  Civil  Appeals.  Surely 
said  act  does  not  contemplate  that  such  motions 
for  rehearing  may  be  made  to  "such  designated 
Justices"  in  any  case  in  which  the  application 
for  writ  of  error  was  not  referred  to  them, 
but  was  acted  upon  bf  tbe  Supreme  Court,  as  a 
court,  or  by  two  Justices  of  that  court,  as  Jos- 
ticea  only.  It  seems  to  me  that  under  said  act 
all  such  motions  should  be  addressed  to  and 
filed  with  said  designated  Justices;  there  be- 
ing no  statutory  provision  for  referring  thera. 

(g)  Nor  is  there  any  provision  for  recMding 
in  the  minutes  of  the  Supreme  Court  die  refer- 
ence of  applications.  liven  if  it  be  aasiuned 
or  held  that  when  such  reference  is  made  by 
order  of  the  Supreme  Court  itself,  it  has  an 
inherent  or  implied  right  to  make  in  its  min- 
utes a  record  thereof,  there  appears  to  be  an 
utter  want  of  authority  for  making  in  mid 
minutes  a  record  of  references  of  applicatioas 
when  made  by  Justices  of  that  court  and  not  by 
tbe  court. 

(h)  No  record  m  report  of  any  action  by  the 
designated  Justices  is  either  required  or  men- 
tioned. Neither  said  Belief  Act  nor  any  other 
statute  carries  even,  an  intimation  that  all  snch 
actions  are  to  be  reported  by  them,  through  an 
nnsigned  unautbenticated  typewritten  memoran- 
dum, to  tbe  Supreme  Court,  or  that  it  shall  be 
carried  into  its  minutes,  case  by  case,  after  be- 
ing read  by  the  Chief  Justice  in  open  court: 
yet  that  is  the  practice  which  evidently  has 
been  devised  to  supplement  the  recognised  short- 
comings of  said  Relief  Act.  In  my  opinion 
such  legislative  power  does  not  reside  fat  the 
Supreme  Court,  its  constitutional  and  statntory 
authority  to  make  rules  not  extending  to  sucfa 
"designated  Justices"  or  to  tiieir  proceedings 
under  said  Relief  Act,  because  they  do  not  con- 
stitute a  court  Moreover,  the  Supreme  Ooart 
has  not  formally  made  or  promulgated  any  rule 
on  tbe  subject 

Our  former  Commission  of  Appeals  did  make 
formal  reports  to  the  Supreme  Court  which 
were  recorded  in  its  minutes;  but  all  that  was 
expressly  required  by  tbe  Commission  statute. 
I  regard  such  announcements  by  the  Supreme 
Court  as  idle  flummery,  and  the  record  tJiereof 
in  its  minutes  as  of  no  legal  effect  whatever, 
not  even  constituting  duly  authorised  or  legal 
evidence  of  the  action  of  the  designated  Justice 
an  unwarranted  and  improper  loading  down  at 
thfa  Bulemn. minutes  of  the  court  with  extraneous 
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matter,  the  refercBieca  of  tin  apsUcajtion  bavinv 
transferred  tile  appeal  elee^neBe,  and  such 
transfer  beinK  final  except  where  the  writ  of 
error  is  granted,  w»d  the  act  makinE  no  provi- 
sion for  such  record  even  then.  And  even  if  it 
ought  to  be  held  that  the  court  hag  an  implied 
risht  to  announce,  and  to  have  noted  in  its 
minutes,  the  return  of  an  appeal  to  its  jurisdic- 
tion or  control,  that  reasoning  cannot  justify 
announcement,  and  entry,  in  said  minittea,  of 
other  orders  of  the  desi^ated  Justices,  dismiss- 
ing applications,  refusing  writs  of  error,  and 
overruling  motions  fur  rebearings. 

As  to  lack  of  provision  for  a  rerord,  see 
Whitener  v.  Belknap,  89  Tex.  280,  34  S.  W. 
534,  supra,  Accousi  v.  Furniture  Co.  (Civ.  App.) 
S3  S.  W.  11W5,  supra,  and  Riaser  v.  Hoyt,  53 
Mich.  185,  18  N.  W.  611.  In  the  last-cltei  case, 
Ct>;ili'.v,  C.  J.,  said:  "Of  the  very  important 
proceedings  for  which  this  act  provides,  no  rec- 
ord whatever  is  directed.  They  are  as  informal 
as  they  can  well  be;  and  the  directions  given 
are  so  vague  and  general  that  anythinjT  like  uni- 
formity of  action,  in  proceeding  under  the  act, 
could  not  possibly  be  looked  for.  If  the  pro- 
ceeding is  before  the  judge  at  chambers,  he  is 
without  a  clerk;  and  it  might  be  conducted  with 
less  formality  and  with  less  probability  of  a  rec- 
ord on  which  parties  could  rely  for  the  protec- 
tion of  their  rights  than  in  the  most  insignifi- 
cant action  before  a  justice  of  die  peace.  •  •  » 
It  is  impossible  to  enforce  such  a  law." 

(i)  Neither  said  Relief  Act  nor  any  other  stat- 
ute provides  for  enforcing  any  order  or  decree 
of  the  designated  Justices.  Take,  for  illustra- 
tion, a  case  in  which  a  proper  application  for 
the  writ  of  error  is  so  "referred"  and  "dismiss- 
ed" or  "refused"':  provisions  of  other  laws  fot 
enforcing  the  jndgment  of  the  Court  of  Civil 
Appeals  are  not  appUcable,  because  there  was  a 
proper  appeal  therefrom,  end  provisions  of  oth- 
er laws  for  enfordng  judgments  and  decreaa  of 
tlie  Supreme  Court  in  appefded  cases  are  not 
applicable,  because  that  court  rendered  none. 
In  such  uistances  the  judgment  appears,  like 
Mahomet's  coffin,  suspended  between  earth  aad 
•ky. 

By  vrfaat  court,  and  how,  are  the  orden  of 
the  "Committee"  to  be  enforced?  This  ver? 
condition  or  atatua  illuetratea  the  extreme 
length  to  which  said  Relief  Act  goes,  enforce- 
ment of  final  Jadgmcnts  and  deorees  in  cases 
within  the  junsdiction  of  the  Supreme  Court 
being  an  essential  ingredient  or  element  of  its 
constitutional  supreme  judicial  power.  Whence 
arises  the  authority  of  the  Legislature,  by 
means  of  transfer  of  aweala,  to  prevent  or 
hamper,  in  hundreds  of  duly  appealed  oasee, 
flue  exercise  of  that  high  power?  That  queetioo 
stands,  and  long  will  stand,  unanswered. 

In  my  opinion  my  Associates  have  given  to 
said  Relief  Act  erroneons  constructions,  in  the 
following  particulars: 

(a)  The  designation  of  Justices  to  serve  under 
■aid  act  has  been  made  by  the  Supreme  Court, 
B8  a  court,  by  an  order  entered  upon  its  min- 
utes. The  act  expressly  requires  that  such  des- 
ignation be  made  by  "the  Chief  Justice  of  the 
Supreme  Court  or  any  two  of  the  Jtistices  there- 
ot'  (section  2),  thereby  withholding  from  the 
court  the  stated  authority.  Strongly  supporting 
that  conclusion  is  the  declaration  of  the  Re- 
lief Act  that  it  shall  be  done  "by  a  writing  to 
be  recorded  in  the  minutes  of  the  Supreme 
Court''  (section  2).  meaning,  I  think,  a  writing 
authenticated  b^  the  signature  of  the  Chief  Jus- 
tice or  by  the  signature  of  the  two  Justices — as 
the  case  may  be — which  provision  is  entirely 
appropriate  if  the  designations  are  to  be  so 
made,  hut  distinctly  inappropriate  if  such  desig- 
nations are  to  be  made  by  order  of  the  court, 
as  a  court.  Ordinarily  orders  of  conrt  are  an- 
nounced, orally,  from  the  bench,  and  entered 
thence  into  tne  minutes;  but  it  is  customary 
for  appointments  by  individuals,  although  they 
.be  acting  officially,  to  be  made  in  writing  duly 
•igaed  by  sooh  person. 


It  is  perfectly  plain,  I  think,  that  said  Relief 
Act  contemplates  that  the  manner  and  form  of 
making  such  designations  of  Justices  shall  be 
the  same  in  all  instances;  consequently,  in  as- 
certaining the.  manner  in  which  such  desifma- 
tion  is  to  be  made  when  made  by  the  Chief  Jxis- 
tice,  acting  alone,  in  that  capacity,  we  thereby 
discover  the  manner  in  which  such  desijniation 
is  to  be  made  when  made  by  two  Justices  of 
the  Supreme  Court,  acting  together,  as  Justices. 
Now,  it  is  obrions  that  when  the  (Thief  Justice, 
acting  alone,  makes  the  designation,  such  desig- 
nation is  not  to  be  made  by  an  order  of  the  Su- 
preme Ourt,  but  must  be  "by  a  writing,"  sign- 
ed by  the  Chief  Justice,  in  that  capacity,  and 
recorded  In  said  minutes;  and,  by  the  same 
token,  when  two  Justices  of  the  Supreme  Court 
make  the  designation,  It  cannot,  legally,  he  made 
by  an  order  of  the  court,  but  must,  likewise,  be 
"by  a  writing,"  signed  by  such  two  Justices  of 
the  Supreme  Court,  in  their  official  capacities. 
In  no  other  manner  may  such  designations  legal- 
ly be  made.  They  have  not  been  so  mnde. 
'What,  then,  is  the  legal  effect  of  the  proceedings 
and  actions  of  the  designated  Justices  under 
such  illegal  designations? 

(b)  In  many  instances  a  mere  majority  of  said 
designated  Justices  have  been  required  to  con- 
sider, and  have  considered  and  acted  upon,  ap- 
plications in  cases  decided  by,  and  appealed 
from,  a  Court  of  Civil  Appeals  of  which  on* 
of  such  Justices  was  a  member,  such  decision 
having  been  rendered  daring  his  incumbency. 
The  Relief  Act  declares  that  "no  one  of  sudi 
Justices  shall  participate  in  acting  upon  an 
application  in  a  cause  decided  during  his  incum- 
bency by  the  court  of  which  he  is  a  member." 
Section  4. 

In  the  numerous  instances  in  which,  because 
of  disqualification  of  one  of  the  designated  Jus- 
tices, the  other  two,  only,  have  acted  upon  re- 
ferred applications,  such  action  uniformly  has 
been  recognized  and  upheld  by  the  Supreme 
Court  as  valid.  I  think  that,  imder  the  temw 
of  said  act,  in  no  instance  can  leas  than  three 
designated  JuBtices  legally  act  upon  any  appli- 
cation or  motion.  Said  act  provides  for  the  des- 
ignation of  "three  of  the  Justices  of  the  Courts 
of  C^vil  Appeals  to  act  as  hereinafter  provided" 
(section  2),  and  upon  the  three  (not  two  o< 
them),  certain  powers  are  imposed  and  certain 
duties  are  laid.    Section  3. 

A  power  of  attorney  given  to  three  men,  joint- 
ly, cannot  be  executed  by  only  two;  the  con- 
currence of  each  is  necessary,  unless  the  inBtrti< 
ment  creating  the  power  provides  otherwise. 
How,  then,  may  less  than  three  designated  Jo8> 
tlces  act,  even  though  a  majority  may  control? 
Nowhere  In  the  act,  or  in  any  other  law,  la 
there  any  statement  or  suggestion  that  two  "des- 
ignated Justices"  may  constitute  a  quorum  and 
transact  business,  as  is  provided,  elsewhere, 
with  reference  to  Courts  of  Civil  Appeals,  the 
Clourt  of  Criminal  Appeals,  and  the  Supreme 
C!onrt. 

It  is  true  that  the  Relief  Act  provides  that 
the  action  of  the  designated  Justices  upoft  ap- 
plications is  to  be  "by  granting,  refusing,  or 
dismissing  the  same  in  accordance  with  the 
practice  of  the  Supreme  Court  heretofore  pre- 
vailing", and  that  "such  designated  Justices  may 
make  such  orders  and  give  such  -directions  in- 
cidental to  the  confrideration  and  disposition  o* 
applications,  as  are  sanctioned  by  such  prac- 
tice" (section  3);  but  all  that  quoted  lan- 
guage relates  entirely  and  simply  to  the  nature 
and  character  and  quality  of  the  work  to  be 
done  by  tho  designated  Justices,  with  a  ylew 
to  conforming  same,  in  those  respects,  to  the 
action  heretofore  taken  by  the  Supreme  Court 
upon  such  applications  for  writs  of  error,  and 
has  no  relation  or  application  whatever  in  de- 
termining what  number  of  designated  Justices 
are  required  to  act  in  the  premises. 

Section  2  provides  that  "the  Chief  Justice  ol 
the  Supreme  Court  or  any  two  of  the  Justices 
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thereor*  may  perform  a  certain  act;  section  8 
provides  that  the  "Supreme  Court  or  any  two  of 
the  Justices  thereof  may  perform  another  cer- 
tain act;  section  5  confers  a  certain  power  up- 
on the  Justices  of  the  Supreme  C!ourt— a  power 
never  before  conferred  upon  them — and  express- 
ly adds:  "Action  by  any  two  of  whom  shall 
b(B  sufficient."  It  is  therefore  reasonable  to  as- 
sume that  if  tho  Legislature  had  intended  that 
less  than  the  three  designated  Justices  shall 
perform  the  duties  or  exercise  the  power  im- 
posed and  conferred  upon  them,  by  that  samo 
act,  it  would  have  said  so,  expressly.  To  my 
mind  any  other  assumption  seems  absurd. 

However,  if  the  act  contained  no  such  side- 
lisbt  upon  the  point,  the  rules  of  interpretation 
wnich  generally  are  observed  would  require, 
here,  the  construction  that  all  three  such  desig- 
nated Justices  must  at  least  participate,  if  not 
that  they  shall  concur,  in  any  action  upon  or 
in  relation  to  an  application  for  a  writ  of  error, 
in  order  to  render  such  action  valid.  Nalle  v. 
City  of  Austin,  supra. 

In  citing  the  Nalle  Case  I  am  aware  of  the 
fact  that  therein  the  right  of  two  members  of  a 
Court  of  Civil  Appeals  to  act  as  a  court  in  dis- 
posing of  a  case  within  its  jurisdiction  was  up- 
held;  but  that  decision  was  placed  upon  the 
grounds  that  a  statute  which  was  not  clearly 
unconstitntional  expressly  authorized  such  ac- 
tion by  a  majority  of  Courts  ot  Civil  Appeals, 
the  general  purpose  of  the  Constitution  in  the 
premises  being  to  expedite  tho  dispotdtion  of 
causes  in  those  appellate  courts,  and  it  not  be- 
ing dear  that  authorities  holding  that,  except 
when  otherwise  provided  by  law,  the  decision 
of  special  tribunals  mast  be  by  all  members 
thereof  were  applicable  to  appellate  courts. 
For  the  Supreme  Court,  in  the  cited  case,  Judge 
Gaines  said:  "There  are  authorities  which  bold, 
as  to  si^al  tribunals  at  least,  that  when  a 
court  is  created  ccanposed  of  more  than  one 
judge,  and  the  lav  creating  it  does  not  prescribe 
that  any  number  less  tiian  the  whole  _  may 
constitute  a  quorum,  all  must  act  in  making  a 
decision."  To  that  extent  that  court  seemed 
not  to  entertain  serious  doubt  as  to  the  cor- 
rectness of  those  authorities.  However,  when 
It  came  to  applying  the  rule  to  great  constitu- 
tionsU  courts,  such  as  our  Courts  of  Civil  Ap- 
peals, the  court  said,  "Whether  this  rule  shall 
apply  to  superior  courts  may  well  be  doubted." 
But,  as  applied  to  said  designated  Justices,  tho 
question  is  unaffected  by  any  statute  declaring, 
as  did  the  statute  in  the  Nalle  Case,  concerning 
Courts  of  Civil  Appeals,  that  "a  majority 
•  •  *  shall  constitute  a  quorum  for  the 
transaction  of  business;"  and  said  designated 
Justices  do  not  constitute  any  "superior  court," 
or  any  court  whatever,  but  act  merely  as  an 
aggregation  of  individuals,  called,  by  grace  of 
the  Supreme  Court,  a  "Committee";  wherefore 
wo  are  thrown  back  upon  said  authorities  which 
support  the  proposition  that,  in  the  absence  of 
statutory  provision  to  the  contrary,  said  desig- 
nated Justices  must  act  together  or  not  at  all, 
in  connection  with  such  expressions  in  the  Re- 
lief Act  as  fairly  indicate  the  legislative  design 
in  that  particular.  It  is  evident  that,  in  tbe 
Nalle  Case,  the  Supreme  Court  attached  great 
importance  to  the  fact  that  to  uphold  the  act 
would  be  to  carry  out  tbe  constitutional  de- 
sign to  expedite  dispatch  of  business  in  those 
courts;  tmt  said  Relief  Act  necessarily  has  a 
diametrically  opposite  effect  on  those  courts. 

Tt  is  from  tbe  standpoint  of  those  courts  and 
of  litigants  therein,  and  not  from  the  standpoint 
of  the  Supreme  Court  and  litigants  therein, 
that  the  authority  of  the  Legislature  concerning 
the  powers  and  duties  and  time  and  work  of 
Justices  of  Courts  of  Civil  Appeals  must  bo 
viewed  and  determined.  Each  court,  in  its 
sphere,  under  the  Constitution,  was  designed  to 
be,  and  should  be  left,  free  to  perform  all  its 
functions,  uninterruptedly,  whether  any  other 
court  is  sufficlentiy  manned  or  not. 


In  serious  derogation,  therefore,  of  said  B^ 
lief  Act,  is  tite  fact  that  it  seeks  to  expedite 
the  business  of  one  constitutional  court  at  the 
certain  cost  of  retarding  and  distarbing  the 
business  of  other  constitutional  courts;  where- 
fore there  is  not,  as  there  was  in  tlie  Nalle 
Case,  grounds  or  occasion  for  indulgence  of  all 
reasonable  intendments  and  presumptions  in 
favor  oi  the  validity  of  the  statute.  How,  then, 
can  the  action  of  only  two  designated  Jnaticea, 
dismissing  or  refusing  an  application,  finally 
dispose  of  an  appeal,  and  bow  can  their  action, 

t ranting  tbe  wnt  of  error,  admit  the  case  to  the 
upreme  Court  for  decision,  the  third  designat* 
ed  Justice  being  disqualified? 

(c)  The  Supreme  Court  has  received  from  said 
designated  J'ustices,  and  solemnly  announced, 
unsigned  reports  of  their  proceedings,  and  with- 
out any  statutory  authority  or  even  formal  <H-der 
of  court  therefor  has  had  such  reports  carried 
into  its  minutes.  See,  ante,  in  discussion  of  a 
different  question. 

By  the  terms  of  said  Relief  Act  the  derigna- 
tion  of  the  three  Justices  is  to  be  "by  a  writing 
to  be  recorded  in  the  minutes  of  the  Supreme 
Court,"  and  any  change  in  their  personnel  is, 
likewise,  "to  be  in  writing  and  recorded,  as  be- 
fore." Section  2.  From  tnis  it  safely  may  be  a» 
sumed  that,  if  the  Legislature  had  intended  that 
a  memorandum  of  any  and  all  actions  taken  by 
such  designated  Justices  upon  or  in  relatioo  to 
referred  applications  or  motions  for  rehearing 
thereon  should  be  recorded  in  the  minutes  of  the 
Supreme  XJourt,  some  express  declaration  to  that 
effect  would  have  been  made  in  said  act. 

Said  opinion  in  the  Blair  Case,  by  onr  Chief 
Justice,  which  was  prepared  and  filed  after  most 
ot  tbe  foregoing  statement  of  my  views  bad  been 
written,  will  now  be  considered  briefly,  in  the 
light  of  what  precedes. 

Said  opinion,  as  I  understand  it,  disregards,  to 
a  great  extent,  tbe  above-mentioned  distinrtion 
between  powers  of  courts  and  powers  of  Justices 
thereof,  and  also  the  above-mentioned  distinctioa 
,  between  legislab've  powers  and  Judicial  powers, 
^and  also  the  above-mentioned  distinction  be- 
tween defining  tbe  appellate  Jurisdiction  of  tbe 
Supreme  Court  and  exerrixing  its  Judicial  pow- 
ers. Those  distinctions  being  broken  down,  tiw 
rest  comes  easily. 

Said  opinion  treats  tbe  Relief  Act  mainlr  as 
one  prescribing  procedure  for  getting  eaw«  final- 
ly before  the  Supreme  Court  for  review  npon  the 
merits  of  the  appeal,  disregarding  nlrnost  en- 
tirely, its  fpntnres  whereby  (a)  hnndreds  of  cans 
already  within  the  appellate  JuriadiotioD  of  that 
court  when  that  act  took  e(fe<^  and  (b)  a  vast  ar- 
ray of  cnses  which  will  come  and  lie  within  that 
.lurimiicHon  are  transferred  elsewhere  for  final 
dinpositinn  and  derision,  involving  tlie  exercise 
of  supreme  Judicial  power  which  our  organic  law 
has  vested  in  that  court  alone.  Tn  snnnort  ot 
the  ▼Bli''ity  of  those  features  of  tbe  Relief  Act 
anid  opinion  oresents  no  direct  argument,  and 
cites  no  decision,  in  this  or  any  other  stats 
which  strongly  tends  to  confirm  my  cnnc^nMons 
thflt  there  is  no  such  argument  to  make  and  ne 
snch  decision  to  cite. 

Various  important  features  of  said  art  are  not 
even  mentioned  in  said  opinion.  However,  it 
says;  "The  act.  as  Is  revealed  upon  its  face, 
had  for  its  purpose  relieving  this  court  for  a 
season  from  the  necessity  of  reviewing  Uie  large 
rnmber  of  petitions  for  writs  of  error.  •  •  * 
The  thought  of  its  framers  doubtless  was  that 
under  its  operation  for  a  short  period  the  So- 
preme  Conrt  could  clear  its  docket  and  be  ia 
position  to  resume  the  consideration  of  cases  on 
petition  for  writ  of  error.  For  that  reason  the 
operation  of  the  act  is  in  effect  Umilsed  to  the 
time  necessary  for  that  purpose." 

For  aught  that  appears  in  the  set  it  is  ts 
stand  and  to  operate  fwever.  Its  immediate  pur- 
poee  is  to  relieve  our  crowded  dockets ;  nevetthe- 
less  it  undertakes  to  grant  "additicmal  imwers  to 
the  Chief  Justice  and  the  Associate  Jastiees  ii 
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th«  Supreme  Conrt  and  of  Conrta  of  Oivil  Ap- 
peals," and,  apon  Its  face,  appear*  to  have  been 
Intended  permanently  to  prevent  the  aecomula- 
tion  of  cases  upon  the  dockets  of  the  Supreme 
Court  by  rdieving  it  of  the  necessity  for  consid- 
erint;  and  acting  upon  the  much  p-eater  portion 
of  the  600  or  more  such  applications,  or  peti- 
tions, which  are  likely  to  be  Bled  every  year, 
consideration  of  which  necessarily  will  consume 
in  future,  as  in  the  past,  about  three-fourths  of 
each  year,  whether  that  work  be  done  by  the 
Supreme  Court  or  by  designated  Justices  of 
Courts  of  Civil  Appeals.  The  act  does  not  de- 
dp^e  that  it  shall  become  inoperative  at  any 
future  time.  On  the  contrary,  there  is  every 
reason  for  supposing  that  said  act  will  be  work- 
eu  to  its  limit  untU  repealed.  If  that  be  not 
done,  the  legislative  purpose  will  not  have  been 
fully  carried  out. 

However,  that  is,  I  think,  an  immaterial  point, 
aince  the  validitr  or  invalidity  of  a  statute  is  not 
to  be  determined  by  the  duratioii  or  extent  of  its 
operation.  A  constitutional  statute  needs  no 
apology  from  the  court. 

Referring  to  the  great  nnmber  of  such  applica- 
tions, wbicn  it  declares  to  be  "in  excess  of  800" 
per  annum,  and  "gradually  increasing  each 
year,"  said  opinion  says:  "To  keep  abreast  of 
tbem,  praotically  the  whole  time  of  the  court 
has  been  required  throughout  each  term.  •  *  * 
By  giving  the  petitions  for  writs  of  error  its  con- 
atant  attention,  the  court  bad  been  able  to  keep 
that  docket  fairly  cleared.  But  this  was  true 
only  because  it  had  given  them  nearly  its  whole 
time  in  each  term." 

That  picture  is,  I  think,  unconsciously  B<Hne- 
wliat  overdrawn.    During  the  more  than   four 

J  ears  of  my  service  thereon  the  Supreme  Court 
as  devoted  probably  about  three-fourths  of  its 
working  time  during  its  terms  to  the  considera- 
tion of  sach  applications.  However,  the  number 
to  be  filed,  hereafter  probably  will  be  not  less, 
bat  more,  under  said  recent  legislation,  and  es- 
pecially  so  because  of  the  provision  that  "the  re- 
fusal or  dismisaal  of  any  application  shall  not 
be  regarded  as  a  precedent  or  authority  in  any 
other  cause:"  hence  the  probability  uiat  said 
Relief  Act  wUl  be  needed  and  applied  perma- 
nently. 

Said  opinion  says:  "It  is  sometimes  over- 
looked that  vritfa  the  inauguration  of  the  Courts 
of  Civil  Appeals  as  a  part  of  our  judicial 
system,  the  jurisdiction  of  the  Supreme  Court 
was  fixed  in  the  Constitution  for  the  re- 
'view,  originally,  of  causes  determined  by  but 
tiiree  of  such  coarta,  and  only  three  of  those 
courts  were  originally  established." 

The  same  Judiciary  amendment  which  author- 
ised the  creation  of  Courts  of  Civil  Appeals  ex- 
pressly authorized  the  I>egialatnre  to  establish 
as  many  "as  the  increase  of  population  and  busi- 
ness may  require,"  and  also  carried  the  above- 
3 noted  provisions  relating  to  the  appellate  jnris- 
iction  of  the  Supreme  Court,  and  also  (let  it  be 
remembered)  the  above-quoted  provisions  ex- 
pressly vesting  the  "Judicial  power"  of  the  stata 
tti  "courts,"  and,  in  effect,  vesting  the  supreme 
Judicial  power  in  the  Supreme  Court. 

However,  the  quoted  language  of  said  opinion 
carries  a  clear  recognition  by  our  Chief  Justica 
of  the  vital  fact  that  one  purpose  of  the  Consti- 
tution, in  creatinR  the  Supreme  Court,  was  to 
provide  a  tribunal  "for  the  review"  of,  not 
merely  some,  but  all,  cases  within  its  appellate 
jurisdiction  appealed  from  any  Court  of  Civil 
Appeals.  But  the  effect  of  the  Relief  Act  is  to 
abift,  elsewhere,  and  not  even  to  another  conrt, 
the  ultimate  review  of  a  great  majority  of  all 
cases  appealed  to  the  Supreme  Court  'from  all 
Courts  of  Civil  Appeals,  in  diametrical  opposi- 
tion to  said  conceded  purpose  of  our  Constitu- 
tion. Said  opinion  says:  The  invalidity  of  the 
act  is  assert^  both  as  it  affects  the  duties  and 
powers  of  the  Courts  of  Civil  Appeals,  and  as  it 
relates  to  tha  exercise  by  the  Supreme  Court  of 
the  jurisdiction  with  which  it  is  invested  by  law." 


Tfab  act  does  not  purport  to  define  or  regulate 
either  the  powers  or  the  duties  of  Courts  of 
Civil  Appeals,  and,  so  far  as  I  tmow,  it  haa  not 
been  contended  by  any  one  tliat  it  doas,  although 
it  is  insisted  that  its  operation  tends  to  disturb 
the  due  exercise  of  those  powers  and  tha  proper 
discharge  of  those  duties.  Said  opinion  then  dis- 
cttssQS  said  last-mentioned  features,  but,  it  seems 
to  me,  fails  to  deal,  unless  in  only  very  general 
terms,  with  the  right  and  duty  of  the  Supreme 
Court,  as  a  court,  to  exercise,  in  each  and  every 
case  within  its  jurisdiction,  every  appUcahle  ele- 
ment of  its  supreme  judicial  power  involving 
that  which,  in  my  estimation,  is  the  most  serious 
and  the  least  discussed  feature  or  phase  of  said 
Relief  Act 

Taking  up  said  first  mentioned  phase  of  said 
Relief  Act,  said  opinion  says:  "It  is  claimed 
that  the  use,  for  the  purposes  of  the  act,  of 
three  Justices  from  three  different  Courts  of 
Civil  Appeals  will  leave  the  courts  of  which 
they  are  members  unable  to  perform  their  func- 
tions. This  question  was  settled  in  City  of 
Austin  r.  NaUe,  86  Tex.  S20  (22  8.  W.  668, 
960]." 

As  I  have  (already  indicated,  I  do  not  so  un- 
derstand the  cited  case.  A  very  different  ques- 
tion was  there  presented  and  decided.  In  that 
tax  suit  one  member  of  the  court  was  disquali- 
fied, in  that  particular  case,  because  he  was  "the 
owner  of  taxable  property  in  tile  city."  After 
quoting  the  proviuons  of  the  Constitution  de- 
claring that  two  members  of  the  Supreme  Court 
or  of  the  Court  of  Criminal  Appeals  shall  con- 
stitute a  quorum,  etc.,  and  denominating  as  "re- 
markable" the  absence  of  a  similar  provision  rel- 
ative to  a  qoornm  in  Courts  of  Cavil  Appeals, 
the  Supreme  Court,  in  said  opinion  by  Judge 
Gaines,  referred  to  the  statute  of  similar  im- 
port relating  to  Courts  of  Civil  Appeals,  and  up- 
held its  validity,  apparentiy  with  some  reluc- 
tance, pointing  out  the  fact  that  such  holding 
was  calculated  to  effectuate  the  constitutional 
and  statutory  purposes  in  the  establishment  of 
those  courts,  by  expediting  tiie  transaction  of 
their  business. 

As  already  suggested,  that  argument  cannot  be 
applied  in  support  of  said  Relief  Act,  because 
its  operation  is  not  calculated  to  aid  in  expe- 
diting the  business  of  those  courts  in  harmony 
with  the  clear  constitutional  and  statutory  pur- 
poses of  their  creation;  but,  on  the  contrary, 
necessarily  and  sometimes  very  materially  in- 
terferes with  the  operation  and  business  of  at 
least  three  of  those  courts,  jiot  merely  in  a  tem- 
porary sense,  and  in  some  one  particular  case 
wherein  the  emergency  may  be  thought  to  justify 
an  exception  in  the  number  of  judges  necessary 
for  its  decision,  but  over  an  extended  period  of 
time,  possibly  an  entire  term  or  more,  and  nec- 
essarily in  a  great  number  and  variety  of  cases. 
Unquestionably  the  constitutional  intent  is  tha^ 
except  in  rare  instances  of  actual  disqualifica- 
tion or  practical  necessity,  all  three  members  of 
Courts  of  Civil  Appeals  shall  participate  in 
bearing  and  in  deciding  all  cases  in  those  courts. 
That  purpose  said  Relief  Act  largely  thwarts. 

Still  referring  to  said  Relief  Act,  said  opinion 
says:  "The  act,  as  it  plainly  shows,  does  not 
create  a  court.'*^  Therein  I  concur;  neverthe- 
less, although  that  seemed  to  me  to  be  plain 
enough,  I  deemed  it  advisable  to  try  to  demon- 
strate, herein,  that  the  "Committee  of  Judges" 
is  not  a  court. 

Inasmuch  as  the  designated  Justices  do  not 
constitute  a  court,  and  some  of  the  powers 
which  said  Relief  Act  seeks  to  confer  upon  them 
concededly  and  demonstrably  are  "judicial" 
powers,  which  according  to  our  state  Constitu- 
tion cannot  be  vested  elsewhere  than  in  a 
"court"— in  this  instence  the  Supreme  Court- 
how  can  said  act  possibly  be  valid  ?  That  ques- 
tion, I  submit,  has  not  been  answered,  and,  I 
opine,  it  cannot  be  answered.  But,  said  opin- 
ion declares:  "Said  act  simply  definw  and  adds 
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certain  dati«t  to  tbose  of  Jnaticea  of  Goiurts  of 
Civil  Appeals  already  eziating.  The  duties  thus 
added  are  those  which  the  Justices  are  to  dis- 
charge as  Justices  of  such  courts  and  only  in 
their  capacity  as  such.  •  •  •  The  Constitu-  i 
tlon  declares  that  the  judicial  power  of  tile 
state  shall  be  vested  in  the  courts  named  in  sec- 
tion 1  of  article  K  and  in  such  other  courts  as 
may  be  provided  by  law.  But  this  does  not 
mean  that  no  judge  may  be  empowered  by  law 
to  perform  a  judicial  act  having  direct  and  prop- 
er relation  to  the  exercise  of  the  jurisdiction  of 
the  court  of  which  he  is  a  member." 

Said  act  does  declare  that  the  new  duties  im- 
posed upon  any  two  Justices  of  the  Supreme 
Court  and  those  imposed  upon  designated  Jus- 
tices of  Courts  of  Civil  Appeals  are  "incidental 
to  the  offices  held  by  them"  (caption).  As  to 
members  of  the  Supreme  Court,  it  is  sufficient  to 
say  that  such  new  duties  may  not  be  added  by 
the  Legislature,  because  they  involve  the  exer- 
cise of  judicial  powers  which  are  vested  by  said 
article  6  in  the  Supreme  Court  only,  and  be- 
cause they  are  not  among  the  powers  which  that 
article  confers,  or  authorizes  the  Legislature  to 
confer,  npon  them  as  Justices,  A*  to  members 
of  Courts  of  Civil  Appeals  the  first  branch  of 
this  answer  applies;  but  the  other  does  not, 
since  said  judiciaiy  article  confers  upon  them, 
as  Justices,  no  power  whatever,  and  does  not  au- 
thorize the  Legislature  to  do  so.  Another  an- 
swer, as  to  Justices  of  Courts  of  Civil  Appeals 
is  found  in  the  fact  that  none  of  said  new  dnties 
has  any  constitutional,  statutoty,  or  rational 
"direct  and  proper"  relation  of  any  nature, 
character,  or  kind  whatsoever  to  their  constitu- 
tional or  former  statutory  duties  as  Justices  of 
Courts  of  Civil  Appeals.  On  the  contrarr,  such 
new  duties  are  a  serious  handicai^  to  them  in  the 
performance  of  their'  said  pre-existing  duties  as 
members  of  those  courts,  and  no  fulsome  decla- 
ration of  the  Belief  Act  can  change  that  fact 
Facts  are  not  creatores  of  either  legislative  or 
judicial  fiat. 

It  is  clear  that  Ao  case  in  or  npon  which  said 
designated  Justices  are  called  upon  to  act  is,  at 
the  time  of  such  action  thereon,  within  the  juris- 
diction of  any  Court  of  Civil  Appeals  (unless  it 
be  for  the  restricted  pnipose  of  amending  its 
judgment  during  its  term) ;  all  such  cases,  if.  ap- 
pealable and  duly  carried  np,  being  then  within 
the  jurisdiction  of  the  Supreme  Court  And 
whatever  may  be  said  .on  that  score,  or  with 
regard  to  the  effect  of  the  Relief  Act  upon  the 
future  admission  into  that  jurisdiction  of  cases 
in  which  the  applications  have  been  or  shall  be 
filed  after  the  taking  effect  of  said  act,  it  is 
perfectly  clear  that  none  of  said  constitutional 
or  formw  statutory  duties  of  any  Justice  of  any 
Court  of  Civil  Appeals  longer  had,  or  has, 
or  can  have,  any  such  fair  or  "direct  and  prop- 
er" relation  to  any  single  one  of  the  several 
hundred  cases  which  were  pending,  upon  the  ap- 
plication docket,  in  the  Supreme  Court,  when 
said  Relief  Act  took  effect.  It  follows  that 
even  under  the  test  suggested  by  the  Chief  Jus- 
tice, the  Legislature  was  destitute  of  authority 
to  confer  the  stated  judicial  powers  upon  mem- 
bers of  Courts  of  Civil  Appeals,  as  in  said  act 
attempted. 

In    the    connection    indicated    said    opinion 

auotes  from  article  5,  |  6^  supra,  the  provision 
liat  Courts  of  Civil  Appeals  "shall  have  such 
other  jurisdiction  original  or  appellate  as  may 
be  prescribed  by  law,"  and  says:  "If  the  Legis- 
lature may  bestow,  generally,  upon  the  Courts 
of  Civil  Appeals  other  jurisdiction  than  that 
specifically  conferred  by  the  Constitution,  no 
sound  reason  can  be  advanced  for  denying  it  the 
right  to  equally  impose  vjyoa  the  Justices  of 
them  additional  judicial  duties  which  have  rela- 
tion simply  to  a  method  of  appeal  of  causes  de- 
termined fay  those  courts." 

To  me  it  seems  illogical,  and  certainly  it  is 
eontrary  to  all  antecedent  authority,  to  say  that 


even  fexpMM  esostittttonal  perndsaian  to  en- 
larM  the  jurisdiction  of  Courts  of  Civil  Ap- 
peius  autiiociBes  the  Legislatore  to  confer  added 
powers  or  to  place  ajddidonal  duttes^upon  mem- 
bers of  those  courts,  as  Justices  only.  Such  ad- 
dition doc«  not  enlacge  or  restrict  or  affect  the 
jurisdiction  of  those  courts,  and  consequently 
cannot  reasonably  be  defended  as  being  an  ex- 
ercise of  the  power  to  "bestow,  generally,  up- 
on the  Courts  of  Civil  Appeals  other  jurisdic- 
tion than  that  specifically  conferred  by  the  Con- 
stitution." 

At  most  the  quoted  argument  is  one  based  on 
analogy  alone;  but,  under  Constitutions  such 
as  ours,  which,  in  the  matters  of  conferring 
judicial  power  and  jurisdiction  have  always, 
heretofore,  in  Texas,  and  elsewhere,  as  above 
shown,  been  held  to  be  restrictive  in  effect  legis- 
lative authority  to  confer  jurisdiction  or  judi- 
cial power,  or  to  impose  judicial  duties,  does  not 
arise  from  and  cannot  be  supported  by  such 
analoines. 

In  Texas,  as  in  various  other  states.  Consti- 
tution makers,  recognizing  that,  in  certain  in- 
stances, rights  roignt  suffer  if  Justices  and 
judges  were  deprived  of  all  authority  except  M 
courts,  have  attempted  to  forestall  many  of 
those  difficulties  by  vesting  in  certain  .Instic^^ 
and  judges  certain  ^eclfled  jjowers  to  be  exer- 
cised by  them  in  chambers  or  in  vacation.  But, 
under  well-established  rules  of  construction 
which  have  been  recognized  everywhere,  and  de- 
clared and  enforced  heretofore  by  numerous 
above-cited  decisions  of  the  Supreme  Court  of 
Texas,  the  enumeration  of  such  powers  of  Jus- 
tices and  judges  has  been  held  to  exclude  the 
exercise  by  them  of  all  other  judicial  powers  in 
vacation  or  in  chambers.  And.  as  if  intending 
that  Justices  of  Courts  of  Civil  Appeals,  at 
Justices  only,  shall  not  have  or  exercise  any 
judicial  power  whatever,  the  Gonatitntion  did 
not  confer,  or  authorize  the  Legislature  to  con- 
fer, any  power  upon  them. 

The  expressed  idea,  so  set  out  in  said  opin- 
ion, treating  as  negligible  til*  distinction  be- 
tween the  jurisdiction  and  judicial  power  at 
courtly  as  courts,  and  the  Judicial  power  of  Jus- 
tices and  judges,  seems  to  me  to  be  probably 
responsible.  In  great  measure,  for  tbooe  portions 
of  said  Relief  Act  which  seek  to  confer  addi- 
tional Judicial  powers  upon  Jnstioes  of  the  Su- 
preme Court  and  upon  Juotices  of  Courts  o( 
Civil  Appeals, 

So  far  as  I  have  been  able  to  find,  in  no  prior 
reported  cose  in  which  that  iisae  was  raised  has 
any  court  in  this  state  upheld  the  right  of  the 
Leigislatur«  to  confer  n^n  any  Chief  Justice 
or  Associate  Justice  or  judge  of  any  court  ju- 
dicial powers  in  addition  to  tboae  which  the 
Constitution  dlrectlv  conferred,  or  expressly 
authorised  the  Legislature  to  confer,  upon  him, 
although  in  numerous  Texas  cases  cited  here- 
in it  has  been  held  that  the  Justice  at  judge 
finally  may  exercias  oniv  such  powers  as  have 
been  expressly  conferred  or  authorised  by  the 
Constitution.  No  such  decidon  is  cited  in  said 
opinion  in  the  Blair  Case,  a  circumstance  which 
tends  to  confirm  my  conclusion  that  there  is 
none  to  cite. 

Moreover,  the  additional  duties  of  such  desig- 
nated Justiises  "which  have  relation  simply  to  a 
method  of  appeal  to  the  Supreme  Court"  are, 
primarily,  legislative  rather  than  judicial. 

Have  not  our  Constitution  and  statutes  and 
former  decisions,  and  also  the  uniform  deci- 
sions of  other  states  under  similar  Constitu- 
tions, all  as  hereinabove  set  out,  sufficiently 
drawn  and  emphasized  the  essential  distinction 
between  the  judicial  powers  and  duties  of  courts 
and  the  powers  and  duties  of  judges  of  those 
courts?  And  has  It  not  likewise  been  establish- 
ed that  the  regulation  of  the  method  of  appeal 
to  the  Supreme  Court,  as  well  as  the  definition 
of  the  boundaries  of  its  appellate  jurfMiction. 
is  n  nrnpor  Hubjprt  of  lerticative.  but  not  of  in- 
dicial,  action?  Said  opinion  says,  olao:  "Tlie 
writ  of  error  has  always  been  treated  Inr  flits 
court  as  but  a  mode  of  ■aenring  revisMB  tt 
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caases  ts  npon  appeal.  IjDCkett  t.  Towaaend,  i 
3  Tex.  119  [49  Am.  Dec.  723];  Magee  y.  CSiad- 
oin,  44  Tex.  488."  Ptedaely  so,  but  what  does  ' 
that  mean?  In  the  last-cited  case  the  9ue8tioii 
was:  "Can  the  appellate  power  of  this  court 
*  *  *  be  invoked  and  ezerciaed  b^  an  appeal 
from  ancb  judgment,  or  may  such  judgment  be 
brought  to  this  court  for  reTie«r  by  writ  of  er- 
ror?" It  arose  on  a  motion  "to  dismiss  the 
case  for  want  of  jurisdiction."  In  sustaining 
its  jurisdiction,  the  court  said :  "The  language 
of  the  supplementary  act  to  which  we  have  re- 
ferred seems  plainly  to  import  that  its  purpose 
is  to  guard  against  a  construction  being  given 
the  previous  act  which  should  lead  to  a  denial 
of  the  rifiht  to  correct  an  erroneous  judgment  of 
the  district  court,  and  not  to  prescribe  a  par- 
ticular mode  by  which  this  should  be  done. 
The  writ  of  error  has  always  been  treated  and 
regarded  by  this  court,  as  it  was  indeed  by  the 
Supreme  Court  of  the  Republic  from  its  first 
introduction  into  our  system  of  jurisprudence, 
as  only  another  method  of  bringing  up  causes 
for  revision  as  upon  appeal.  Luckett  v.  Town- 
send,  3  Tei.  128  [49  Am.  Dec.  7231.  The  word 
'appeal,'  as  is  said  in  the  case  of  Republic  v. 
Smith,  Dallam,  Dig.  408,  is  often  used  to  denote 
the  nature  of  appellate  jurisdiction,  without  re- 

gard  to  the  particular  mode  by  which  a  cause 
I  transmitted,  from  one  tribunal  to  another. 
And  it  was,  we  think,  thus  used  in  the  clause 
of  the  statute  to  which  we  have  referred.  We 
therefore  bold  that  the  judgment  can  be  brought 
to  this  court  for  review  by  writ  of  error,  and 
the  motion  to  dismiss  must  be  overruled." 

The  court  then  proceeded  to  decide  the  case 
upon  another  issue,  thereby  asserting  its  appel- 
late jurisdiction  and  exercising  its  supreme  ju- 
dicial power.  Had  that  been  done  by  a  Com- 
mittee of  District  Judges,  under  statutory  di- 
rection, would  not  such  committee  thereby  and 
likewise  have  asserted  jurisdiction  and  exercis- 
ed judicial  power?  And  under  the  cited  deci- 
sions and  even  the  quoted  statement  of  our 
Chief  Justice  is  not  all  of  that  the  mere  equiva- 
lent of  a  straight  old-fashioned  "appeal''  and 
an  ordinary  disposition  thereof?  If  not,  what 
ts  the  practical  difference?    I  can  find  none. 

By  whichever  method  the  appeal  is  allowed 
by  statute  and  duly  perfected,  tne  result  is  the 
same;  and  in  each  instance  the  jurisdiction  of 
the  higher  court  attaches  and  its  jurisdiction 
and  its  judicial  power  are  therein  exercised. 
Our   statute   authorizes    appeals    to   the   Su- 

greme  Court  by  the  writ  of  error  route  alone; 
nt  where  the  case  is  so  apt^ealable,  and  is 
taken  up  properly,  its  jurisdiction  attaches  prior 
to  the  action  upon  the  petition  (application) 
for  a  writ  of  error,  and  whether  same  be  grant- 
ed or  refused.  Upon  this  point  rest  many 
of  the  difficulties  created  by  said  Relief  Act, 
To  test  its  validity,  let  us  suppose  that,  all 
along.  Instead  of  appeals  by  wnt  of  error,  our 
statute  had  provided  for  such  strai^t  appeals 
to  the  Supreme  Court:  would  the  Legislature 
now  have  authority  to  require  or  authorize  the 
Supreme  Court  to  refer  to  such  designated  Jus- 
tices of  Courts  of  Civil  Appeals  three-fourths 
of  all  cases  then  on  its  docket  or  to  be  filed 
thereon,  and  to  require  them  irrevocably  to 
decide  and  finally  to  dispose  of  such  cases? 
Most  assuredly  not;  yet  that,  in  substance,  is, 
I  think,  only  one  of  the  vices  of  said  Relief  Act, 
as  tested  by  our  Cunstltution. 

Said  opinion  says:  "Granting  that  the  allow- 
ance of  the  writ  involves  the  exercise  ot  judicial 
power,  where  is  the  constitutionid  provision 
which  denies  to  the  Justices  of  Courts  of  Civil 
Appeals  the  authority  to  allow  an  appeal  firom 
tbose  courts  to  the  Supreme  Court?" 

For  answsr  1  point  to  said  prorlslona  of 
section  3  of  said  judiciary,  article  5  declaring 
what  the  appellate  jurisdiction  of  the  Supreme 
Court  shall  be  "antil  otherwise  provided  by 
law,"  meaning,  evidently,  a  statute  in  fixed 
terms,  alio  to  section  1  of  article  S  of  the  Con- 
stitution, whieli  vesta  the  legislatlTs  power  eC 


tiie  state  In  the  LMislatnre  'alone,  and  also  t» 
section  1,  art.  2,  of  that  instrument  which  de- 
clares that  the  legislative  and  the  judicial  de- 
partments of  this  government  shall  be  kept  sep- 
arate. For  further  answer  I  point  to  the  re- 
strictive provisions  of  the  Constitution  con- 
ferring certain  specific  powers  upon  all  Justices 
and  .fudges  above  the  rank  of  justice  of  the 
peace,  excepting  only  Justices  of  Courts  of 
Civil  Appeals. 

Said  opinion  further  declares:  "Not  only  is 
no  such  inhibition  to  be  found,  but  the  Con- 
stitution is  utterly  silent  in  respect  to  any 
method  to  be  employed  for  the  obtaining  of  a 
review  by  the  Supreme  Court  ot  causes  de- 
termined by  those  courts.  *  •  •  It  is  the 
absence  of  any  such  constitutional  provision 
that  determines  the  validity  of  this  act" 

To  that  I  reply  that  while  the  Constitution  does 
not  attempt  to  specify  any  method  whereby  cases 
falling  within  the  appellate  jurisdiction  of  the 
Supreme  Court  may  be  appealed  to  that  court 
from  a  Court  of  Clril  Appeals,  it  is  not  silent 
as  to  how  that  jarlsdiction  is  to  be  determined, 
but,  on  the  contrary,  expressly  defines  what  it 
shall  be  until  changed  by  the  Le^ilature  ib- 
self,  thereby  dmying,  by  necessary  implication, 
the  authority  of  the  Legislature  to  delegate  the 
power  to  change  that  jurisdiction,  as,  for  illus- 
tration, to  authorize  designated  Justices  of 
Courts  of  Civil  Appeals  or  any  two  Justices  c< 
the  Supreme  Court,  or  even  the  Supreme  Court 
itself,  to  determine,  as  provided  by  said  Re- 
lief Act,  what  cases  shall  and  what  cases  shall 
not  actually  be  reviewed  on  appeal  by  the  Su- 
preme Court.  Incidental  to  the  power  to  ^ange 
that  Jurisdiction,  and  fairly  vnthin  the  scope 
of  said  section  8,  art  5,  and  of  general  leg- 
islative authority  not  inhibited  by  the  Con- 
stitution, is  the  authority  to  regulate  appeals, 
by  writ  of  error,  or  by  straight  appeals,  all 
as  a  matter  of  right  But  such  "regulation" 
must  not  violate  other  provisions  of  the  Con- 
stitution. Let  it  be  remembered  that  the  issue 
here  is,  not  over  the  power  of  the  Legislature 
to  prescribe  both  the  time  and  mode  of  appeal 
from  Courts  of  Civil  Appeals  to  the  Supreme 
Court— a  power  which  is  questioned  by  no  one, 
but  is  admitted  by  all— but  over  the  power  of 
the  Legislature  to  delegate  its  authority  to 
define  and  determine  the  appellate  Jurisdiction 
of  the  Supreme  Court,  and  also  over  its  au- 
thority to  curtail  and  abridge  the  exercise  by 
the  Supreme  Court  of  the  full  measure  of  its 
constitutional  8nt>reme  judicial  power  over  cas- 
es within  its  jurisdiction  by  transferring,  else- 
where, to  members  of  that  court,  and  also  to 
members  of  Courts  of  Civil  Appeals,  the  ex- 
ercise of  part  or  all  of  that  exclusive  power. 

Continuing  tiiie  thought  already  therein  ex- 
pressed, said  opinion  says:  "To  fix  any  given 
mode  for  an  appeal  is  but  to  prescribe  a  reg- 
ulation by  means  of  which  jurisdiction  to  hear 
the  appeu  ma^  be  acquired.  To  vest  in  the  ap- 
pellate court  Itself,  or  in  some  other  authority, 
a  discretionary  power  of  deciding  whether  the 
appeal  shall  lie  is  equally  only  a  regulation  of 
tiie  manner  in  which  the  appeal  is  to  be  taken." 

According  to  that  view,  the  above-mentioned 
"legislative  power"  of  determining  what  cases 
shall  be  appealable  to  the  Supreme  Court  may 
be  delegated  elsewhere,  and  even  to  the  ju- 
dicial department  by  the  Legislature,  to  which, 
alone,  the  Constitution  confided  it;  and  all  un- 
der the  thin  veneer  or  regulating  appeals.  That 
is  the  very  crux  of  the  issue  in  so  far  as  the 
first  of  the  dual  powers  hereinabove  discnased 
— the  legislative  power  to  fix  the  appellate  ju- 
risdiction of  our  Supreme  Court— is  concerned 
Upon  that  issne  my  Associates  and  I  staad 
at  opposite  poles.  Somebody  is  terribly  mi»- 
taken  in  the  premises. 

Aside  from  all  that  is  the  separate  and  in- 
dependent issne  ae  to  transferring  to  the  ''des- 
ignated Justices"  a  large  portion  of  the  Su- 
^eme  Cowtfs  "JtuUctal  power."    Said  opimoM 
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•ays:  "The  Legislature  inaaenrated  the  writ 
of  error  practice  as  the  method  whereby  the  ap- 
pellate jurisdiction  of  the  Supreme  Court  might 
be  acquired." 

lu  that  repeated  proposition  I  again  concur; 
but  with  the  explanation  that  never,  until  said 
Relief  Act  was  enacted,  has  our  Legislature 
undertaken  to  make  the  attaching  of  that  juri»- 
diction  dependent,  to  an;  extent,  or  for  any 
purpose,  upon  "the  granting"  of  the  writ  of 
error. 

Continuing,  said  opinion  eays:  "It  also  lodg- 
ed in  the  Supreme  Court  the  authority  of  de- 
termining the  merits  of  the  grounds  advanced 
for  the  issuance  of  the  writ,  and  hence  when  it 
should  be  allowed." 

Certainly  ao;  but  the  purpose  of  granting 
such  writ  was  not  to  admit  the  appeal  to  the 
Supreme  Court  for  decision  upon  its  merits, 
but  to  enable  the  court  to  give  a  fuller  hearing, 
including  oral  argument,  and  more  exhaustive 
research  to  a  case  which  already  was  within 
its  jurisdiction,  and  which,  were  it  not  so,  would 
be  peremptorily  dismissed,  upon^  or  even  in 
the  absence  of,  a*  motion  to  dismiss  "for  want 
of  jurisdiction."  Is  that  not  perfectly  clear 
and  plain?  It  seems  so,  to  me;  yet  back  to  this 
eritical  phase  of  the  argument,  in  so  far  as 
delegation  of  legislative  powers  is  concerned, 
■aid  opinion  comes,  from  every  turn,  even  to 
the  practical  exclusion  of  anything  like  a  full 
discussion  of  the  other  fundamental  features 
of  said  act,  which  seek  to  impose  elsewhere 
than  upon  any  court  the  exercise  of  certain 
far-reaching  "judicial  power." 

Said  opinion  says,  further:  "Neither  can  it  be 
doubted  that  it  would  have  been  competent, 
as  a  mere  question  of  legislative  power,  for  the 
Legislature  to  have  given  to  the  Courts  of 
Civil  Appeals,  themselves,  the  authority  of  de- 
termining when  an  appeal  from  their  judgments 
should  Ue." 

That  proposition,  obviously  and  concededly,  is 
merely  abstract,  the  Legislature  not  having 
attempted  so  to  do.  However,  the  declaration 
appears  to  have  been  intended  to  illustrate  the 
views  of  my  Associates  as  to  the  broad  sweep 
of  legislative  authority  in  the  premises.  It 
does  that,  finely;  and  therein,  I  think,  it  dis- 
closes, in  great  part,  the  basis  of  reasoning 
upon  which  said  Relief  Act  has  been  projected, 
and  enacted,  and  upheld  as  valid.  However,  I 
must  dissent  from  the  stated  conclusion. 

To  determine  when  an  appeal  to  the  Supreme 
Court  shall  lie  is,  in  my  judgment,  the  exact 
equivalent  of  determining  the  character  and  ex- 
tent of  its  appellate  jurisdiction;  and  that  func- 
tion is  a  purely  legislative  one,  on  general  prin- 
ciples, and  unequivocally  ia  mode  so,  in  Texas, 
by  said  provisions  of  article  6,  S  3,  which  declare 
what  that  jurisdiction  shall  be  "until  otherwise 
provided  by  law."  Titus  v.  Latimer,  5  Tex. 
435;  Maddox  v.  Covington,  87  Tex.  464,  29  S. 
W.  466.  Being  thus  a  legislative  power,  its 
exercise  is  restricted  to  the  Legislature,  accord- 
ing to  all  heretofore  settled  rules  of  constitution- 
al construction,  and,  more  particularly,  by  the 
above-<)uoted  article  2,  S  1,  and  article  3*  i  2,  of 
the  Constitution  of  Texas. 

In  one  of  the  cases  cited  in  said  opinion  in 
the  Blair  Case,  it  was  said:  "If  the  jurisdic- 
tion given  by  the  Constitution,  cannot  be  ex- 
ercised because  the  mode  has  not  been  expressly 
provided  for  in  the  fundamental  law  of  their 
creation,  it  would  be  competent  for  the  I.«gis- 
latnre  to  regulate  the  manner  in  which  it  should 
be  exercised.  But  if  the  mode  had  been  ex- 
pressed contemporaneously,  and  by  the  same  au- 
thority that  created  the  Jurisdiction,  it  would 
not  be  competent  for  the  Legislature  to  direct 
a  different  mode."    Titus  v.  Latimer,  H  Tex.  435. 

True,  our  Constitution  does  not  go  into  details 
relating  to  changes  in  the  appellate  jurisdic- 
tion of  the  Supreme  Court,  or  the  mode  of  ai>. 
peals  to  it,  but  it  does  declare,  emphatically, 
that  all  lacii  changes  and  TegulatiMw  shall  be 


made  "by  law,"  which  means  by  the  Legidatniv 
in  definite  statutes. 

Is  the  appellate  Jurisdiction  of  the  Supreme 
Court  of  this  great  state  so  "provided  by  law" 
when  it  is  determined,  not  definitely,  by  a  stat- 
ute of  uniform  operation,  but  in  each  and  every 
particular  appealed  case,  aeparatdy,  by  said 
"Committee  of  Judges,"  or  by  any  two  Justices 
of  the  Supreme  Court,  acting  merely  as  Justices, 
or  even  by  the  Supreme  Court  itself,  all  as  pro- 
vided by  said  Relief  Act?  If  not,  tiiat  act  cer- 
tainly is  violative  of  said  constitntional  pro- 
visions.   Tltns  V.  Latimer,  supra. 

Immediately  following  the  next  preceding  quo- 
tations from  said  opinion  are  these  statements: 
"Such  an  authority  ia  not  novel  in  the  legal 
procedure  of  the  country,  whatever  may  be  the 
divertrence  of  views  in  respect  to  the  wisdom  of 
it  In  a  number  of  jurisdictions  die  rii^t  oi 
appeal  has  had  a  like  restriction  imposed  up- 
on it  In  3  Corpus  Juris,  p.  1080  (notes),  will 
be  found  a  collection  of  cases  instancing  such  a 
limitation  upon  the  right  as  found  in  the  legiala- 
tion  of  different  states." 

The  objections  which  I  make  here  to  said  Re- 
lief Act  have  no  relation  to  any  views  of  mine 
respecting  the  wisdom  of  it,  that  not  being  a 
matter  for  judicial  determination.  It  is  true 
that  in  various  jurisdictions,  on  both  sides  of 
the  Atiantic,  appeals  have  been  allowed,  in 
some  classes  of  cases  aa  a  matter  of  right,  and 
in  others  as  a  matter  of  grace  or  other  than 
legislative  permission,  and  sometimes  the  liti- 
gant has  been  allowed  choice  between  a  strai^t 
appeal  and  an  appeal  by  writ  of  error,  the  ul- 
timate operation  of  each  mode  of  appeal  being, 
however,  simply  to  place  the  case  within  the 
jurisdiction  of  the  higher  tribunal  or  court; 
but  this  Texas  Relief  Act  apparently  attempts 
to  blend  into  one  said  two  modes  of  appeal.  It 
that  was  ever  before  attempted,  I  am  not  aware 
of  the  fact  But  the  principal  feature  of  the 
act  which  I  consider  unprecedented,  under  • 
state  Constitution  such  as  ours,  is  that  where- 
by cases  already  within  the  appellate  Jurisdic- 
tion of  the  Supreme  Court  are  transferred,  with- 
out the  consent  of  liti^nts,  to  any  two  Justices 
of  that  court  as  Justices  only,  or  to  designated 
Justices  of  another  court,  acting  as  an  aggrega- 
tion of  individuals,  for  final  decision  and  dis- 
position ;  and  that  feature  of  the  act  is  not  sup- 
ported by  the  cited  text,  or  by  any  of  the  three 
cases  specially  mentioned  in  said  opinion. 

The  text  to  which  I  understand  said  quotation 
refers  is  as  follows:  "Under  some  statutes,  or 
In  certain  cases,  an  appeal,  writ  of  error,  or 
petition  in  error  must  be  allowed  by  the  lower 
court  or  Judge.  Under  other  statutes  it  is  to 
be  allowed  by  the  appellate  court  or  Judge 
thereof,  or  either  by  the  lower  court  or  a  judge 
thereof  or  by  a  Judge  of  the  appellate  court 
To  Kive  the  Supreme  Court  of  the  United  States 
jurisdiction  of  a  writ  of  error  to  review  a  judg- 
ment of  a  state  court  it  should  appear  fnim 
the  record  that  the  writ  has  been  allowed  ei- 
ther by  the  Chief  Justice  or  the  presiding  Justice 
of  the  state  court  or  by  a  Justice  of  the  United 
States  Supreme  Court."    3  C.  J.  1079-60. 

Each  proposition  in  the  text  refers  to  a  note 
which  cites  cases.  No  Texas  case  is  cited,  whidt 
fact  indicates  that  the  author  was  of  my  above- 
expressed  view  that  under  pre-existing  Texas 
statutes  an  appeal  by  writ  of  error  to  oar  Su- 
preme Court  in  cases  within  ite  appellate  ju- 
risdiction, has  been  treated  as  a  matter  of  right 
and  that  such  Jurisdiction  attached  in  the  par- 
ticular case  prior  to  the  grant  of  a  writ  of  er- 
ror, and  whether  the  writ  was  granted  or  not 
The  argument  wrapped  up  in  said  quoted  refer- 
ence to  the  practice  elsewhere  is,  upon  its  face. 
somewhat  persuasive;  but  it  Is  not  conclusive, 
and  is,  I  think,  more  plausiUe  thaa  cogent  ia 
that  it  fails  to  show  tiiat  audi  statutes  of  other 
states  and  of  .the  United  States  are  not  repug- 
nant to  our  state  Constitution.  Said  three  caa- 
aa  im  Sigtor  V.  Vaogliii,  U  Lm  (XeoM.)  131; 
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Griffin  ▼.  Bank,  9  Ala.  201 ;  MontviUe  St  Ry. 
Co.  T.  New  I/ondoD,  etc.,  Co.,  Q8  Conn.  418,  36 
Atl.  811.  In  each  the  question  was  one  of 
statutorj^  construction,  no  issue  of  constitution- 
alit;  being  raised,  from  whicli  fact  it  is  to  be 
inferred  that  each  state  Constitution  differed 
from  ours. 

In  Griffin  ▼.  Bank,  supra,  the  Supreme  Court 
of  Alabama  said:  "In  chancery  cases,  when 
final  decrees  have  been  pronounced,  the  party 
may  have  either  a  writ  of  error  or  an  appeal, 
at  his  option  (Clary's  Dig.  355,  §  64),  and  the 
only  distinction  made  between  them,  in  prac- 
tice, is  believed  to  be  that  the  appeal  is  prayed 
and  allowed  in  term  time,  and  the  writ  of  error 
is  sued  out  in  the  clerk's  office.  In  England 
the  proceedings  upon  an  appeal  from  the  Chan- 
cellor originate  by  petition  to  the  House  of 
Lords  ftJ  Smith's  Ch.  Pr.  22),  and  in  New  York, 
is  specifically  provided  for  by  statute.  *  •  • 
The  reason  why  the  proceedings  for  appeal  to 
tlie  Hoase  of  Ix>rd8  originate  there  may  be 
fouDrT  in  the  fact  that  the  Jurisdiction  of  the 
Peers  was  not  acquiesced  In  by  the  early  Chan- 
cellors, and  it  was  found  necessary  to  enforce 
it  by  fines  and  other  punishments.  See  cases 
cited  by  Chancellor  Walworth,  in  Dart  ▼, 
Mayor,  etc.,  of  Albany,  3  Paige  \^.  Y.]  381." 

Thus,  in  the  final  analysis,  and  in  one  of  the 
cases  cited  by  our  Chief  Justice,  is  disclosed, 
at  once,  the  principle,  underlying  the  practice  of 
subordinating  the  right  of  appeal  to  the  will  of 
the  reviewing  power,  and  the  reasons  whidi,  no 
doubt,  induced  the  framers  of  our  Constitution 
effectually  to  put  an  end.  or,  rather  to  try  to 
put  an  end,  to  that  undemocratic  practice,  and 
to  place  in  the  lawmaking  department  alone  the 
sole  right  to  regulate  the  practice— the  mode  of 
taking  appeals — as  a  matter  of  right,  in  a 
proper  case,  to  our  Supreme  Court;  that  legis- 
lative authority  being  conferred,  subject,  how- 
ever, to  each  and  all  of  said  above-mentioned 
applicable  restrictions  and  limitations  of  out 
organic  ]aw. 

Said  opinion  says,  also:  "No  doabt  Itas  ever 
existed,  as  we  are  aware,  as  to  the  autborits  of 
the  Chief  Justice  of  a  state  Supreme  Court  to 
so  allow  the  writ,  notwithstanding  the  provi- 
sions of  state  Constitutions  which  vest  m  the 
state  Supreme  Court,  as  distinguished  from  its 
judzes.  the  judicial  power  which  they  are  to  ex- 
ercise." 

That  it  appears  to  me.  assumes:  First,  thfit 
the  power  so  exercised  is  a  "judicial  power," 
■whereas,  it  is,  I  think,  primarily  a  legislative 
power  (Const  U.  S.  art  8,  f|  1,  2).  the  exercise 
of  which  has  been  delegated  to  judicial  officers ; 
and,  second,  that  said  power  is  referable  to  and 
Is  derived  from  the  state  Constitution,  whereas, 
in  my  judgment,  it  is  referable  solely  to  and  is 
derived  exclusively  from  acts  of  Congress.  If 
the  stated  power  is  not  derived  from  the  state 
Constitution,  the  practice  whereby  it  is  exer- 
cised pursuant  to  federal  statutes  constitutes  no 
adequate  or  even  proper  standard  or  measure 
by  which  to  determine  whether  said  Texas  Re- 
lief Act  does  or  does  not  conflict  with  the  Con- 
stitution of  Texas. 

E>reD  the  merely  persuasive  force  of  the  sug- 
gested analogy  l>etween  said  federal  practice 
and  oar  state  practice  under  said  Relief  Act  is 
tcreatly  broken  by  the  twin  facts  that  our  judi- 
ciary article  differs  materially  from  that  of  the 
federal  Constitution,  and  the  petition  for  the 
-writ  of  error  and  the  purpose  in  granting  that 
'writ,  as  heretofore  known  to  our  state  laws  and 
practice,  under  statutes  which  stand  to-day,  not 
expressly  repealed,  differ  essentially  from  the 

getition  for  the  writ  of  error,  and  the  purpose 
1  granting  it,  nnder  said  acts  of  Congress. 
Under  said  federal  statutes  and  practice  they, 
tOKetber,  comprise,  indeed,  a  mere  mode  of  ap- 
peal, a  plan  or.  method  of  getting  appealable 
cases,  to  which  it  is  applicable— whether  from 
federal  or  State  courts— into  the  appellate  ju- 
risdicti<m  of  the  Supreme  Court  of  the  United 


States,  the  efhct  npon  cases  from  state  courts 
being  merely  to  bring  sneh  eases  upon  an  equal* 
ity  thenceforth,  with  cases  tried  in  federal 
courts,  and  entitling  such  cases  from  state 
courts,  likewise,  after,  but  not  before,  the  grantr 
ing  of  the  writ  of  error,  to  final  review  by  that 
great  tribunal.  But,  under  our  state  laws  and 
practice,  prior  to  said  Relief  Act,  as  herein* 
above  shown,  the  at^eal  to  our  state  Supreme 
Court,  in  a  proper  case,  although  by  writ  of  er* 
ror  has  been  treated  as  a  matter  of  right  and 
the  appellate  jurisdiction  of  that  court  has  been 
held  to  attach  prior  to  the  granting  of  the 
writ  and  all  applicable  exclusive  constitutional 
supreme  judicial  power  of  that  court  has  been 
exerted  in  and  over  the  case,  by  that  court  as  a 
court,  in  about  80  pw  cent  of  all  such  appealed 
cases,  without  the  writ  of  error  being  granted 
therein  at  any  stage. 

Under  the  federal  practice  the  petition  for 
writ  of  error  appears  really  to  be  wliat  said 
opinion  seems  to  treat  it  as  having  been,  all 
along,  under  our  state  practice — a  mere  ladder 
upon  which  to  dimb  up,  an  elevatbi^-and  is 
never  treated  or  considered  by  the  Supreme 
Court  of  the  United  States  as  a  part  of  the  rec- 
ord upon  which  the  court  decides  the  appeal.\ 
Butler  T.  Gage,  138  U.  S.  58,  11  Sup.  Ct.  235, 
34  L.  Ed.  86d,  and  cases  cited.  But,  under  oar 
Texas  statutes  and  rules  of  court  and  uniform 
practice,  heretofore,  the  petition  for  the  writ 
of  error  has  formed  the  backbone  of  the  ap- 
peal, and  said  writ  has  been  granted,  if  at  all, 
not,  as  under  said  federal  practice,  merely  as  a 
means  of  getting  the  case  up  for  review,  but 
simply  as  a  matter  of  procedure,  for  the  con- 
venience of  the  Supreme  Court,  in  a  cause  then 
already  within  its  jurisdiction,  and,  particular- 
ly, in  order  that  the  case  may  be  set  down  for  a 
more  formal  bearing  and  further  study  and  a 
written  opinion  on  the  law  of  the  case;  our 
practice,  with  comparatively  few  exceptions,  be- 
ing not  to  write  when  the  writ  of  error  Is  re- 
fused. 

Moreover,  under  the  federal  statutes  and 
practice,  the  writ  of  error  is  granted  regardless 
of  the  merits  of  the  appeal,  and  upon  the  mere 
showing  that  some  issue  bringing  the  case  with- 
in the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  was  raised  in  the 
state  court  of  last  resort;  whereas,  under  our 
state  statutes,  roles,  and  practice,  the  writ  of  . 
error  is  not  granted  except'  because  of  error, 
or  probable  error,  in  the  decision  of  the  Court 
of  Civil  Appeals.  In  other  words,  under  said 
federal  practice  consideration  of  the  merits  of 
the  appeal  follows  the  granting  of  the  writ  of 
error,  but  under  our  state  practice,  at  least 
heretofore,  final  consideration  of  the  merits  of 
the  a^eal  has  preceded  the  granting  of  the 
writ  in  all  except  about  20  per  cent  of  all 
cases  appealed  to  the  Supreme  Court.  But  un- 
der said  Relief  Act  the  appeal  in  about  70  per 
cent  of  all  such  appealed  cases  will  be  finally 
acted  u^n  and  disposed  of  without  the  slight- 
est consideration,  by  our  Supreme  Court,  of  the 
merits  of  such  appeal. 

Has  Congress  ever  attempted,  directly  or  in- 
directly, to  transfer  from  the  docket  of  the  Su- 
?ireme  Court  of  the  United  States  elsewhere, 
or  final  adjudication,  several  hundred  cases 
then  within  the  appellate  jurisdiction  of  that 
court?  Has  a  like  feat  ever  before  been  at- 
temnted  by  the  Lesrislatiire  of  any  state  having 
a  Constitution  substantially  like  ours?  If  so, 
let  that  be  presented  as  a  real  analogy  to  onr 
Relief  Act  for  whatever  it  may  be  worth. 

Continuing,  with  reference  to  the  grant  of  the 
writ  of  error,  under  said  federal  practice,  l>y  the 
Chief  Justice  of  a  state  Supreme  Court,  said 
opinion  says:  "His  act  in  such  instances  is 
valid  simply  for  the  reason  that  it  is  the  exer- 
tion of  a  part  of  the  judicial  power  reposed  in 
the  court,  by  a  constituent  member  of  the 
court  acting  for  that  purpose  in  a  capacity  not 
forbidden  by  the  organic  law  of  the  state.  If 
such  a  power  may  be  constitutionally  exercised 
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by  a  judge  of  the  Supreme  Goart  of  a  state  as 
applied  to  causes  reviewable  bj  the  United 
States  Supreme  Court,  it  is  difficult  to  perceive 
why  it  may  not  be  also  validly  exerted  by  Ja»- 
tices  of  the  Conrta  of  Civil  Appeals  as  applied 
to  causes  not  final  in  those  courts." 

To  mc  it  seems  clear  that  such  act  is  the  ex- 
ercise of  a  power  reposed,  not  in  any  court,  but 
in  the  Chief  Justice,  in  that  capacity  onlyj  and 
the  fact  that  sQcfa  act  is  not  expressly  forbidden 
by  the  state  Constitution  is  immaterial,  his 
power  to  perform  it  arising  under  a  wholly 
different  government  and  from  an  entirely  dis- 
tinct source.  Our  said  Relief  Act  involves  the 
exercise  of  supreme  judicial  i^wer  which  oar 
organic  law  certainly  vesta  in  our  Supreme 
Court,  to  be  exercised  as  a  court  Conseqnent- 
I^,  as  applied  to  the  duties  of  designated  Jus- 
tices of  Courts  of  Civil  Appeals  under  our  Be- 
lief Act,  the  assumed  analogjr  breaks  down.  In 
this  connection  I  call  attention  to  comparative- 
ly recent  changes  made  by  acts  of  Congress  rel- 
ative to  appeals  from  state  courts. 

However,  and  whatever  may  or  may  not  be 
the  legal  effect  of  the  above-mentioned  differenc- 
es in  Constitutions  and  practices  relative  to  the 
writ  of  error,  I  do  not  believe  that  said  federal 
practice  or  the  practice  of  certain  other  states, 
111  adherence  to  the  ancient  common-law' theory 
of  subordinating  to  the  will  of  the  House  of 
tioMe  the  right  of  obtaining  from  the  highest 
tribunal  in  the  land  review  of  a  cause  which  is 
appealable  to  it,  should  be  given  controlling  ef- 
fect in  the  construction  ana  application  of  the 
Constitution  of  Texas.  That  feature  of  the 
common  law  was  never  before  adopted  in  this 
state,  and  the  proposed  change  in  our  practice, 
If  that  be,  indeed,  one  of  the  effects  of  said  Re- 
lief Act,  Is,  in  my  estimation,  plainly  violative 
of  above-guoted  provisions  of  our  state  Consti- 
tution. De  Votie  v.  McGerr  (1890)  14  Colo. 
57V,  23  Pac.  981,  citing  State  v.  Noble,  People 
V.  Hayne,  and  also  Railroad  Co.  v.  Abilene 
(Kan.)  supra. 

TJpon  the  whole,  I  respectfully  submit  that 
the  constructions  which,  herein,  I  have  placed 
upon  the  quoted  provisions  of  the  Constitution 
of  Texas  are  strongly  supported  by  both  reason 
and  authority, 'including  a  heretofore  unbroken 
line  of  decisions  of  this  court  extending  over  the 
last  quarter  of  a  century  or  more;  and  those 
constructions  should,  I  think,  be  followed  now, 
regardless  of  the  effect  ui>on  said  ^lief  Act 
and  our  dockets. 

However,  unique  and  without  a  prototype 
among  statutes,  forgetful  of  the  uniform  deci- 
sions of  the  Supreme  Court  of  Texas  and  many 
similar  ones  giving  a  restrictive  effect  to  va- 
rious above-quoted  sections  of  our  social  com- 
pact, regardless  of  the  requirement  that  legisla- 
tive'power  shall  repose  in  and  be  exercised  by 
only  the  lawmaking  department,  violative  of. 
the  mandate  that  the  powers  of  government 
shall  be  divided  into  distinct  and  co-ordinate  de- 
partments and  confided  to  separate  magiatra- 
des,  openly  defiant  of  the  declaration  expressly 
vesting  the  judicial  power  of  this  state  in 
"courts,"  ignoring  the  fact  that  our  organic  law 
reposes  the  supreme  judicial  power  of  this  state 
in  one  Supreme  Court  of  only  three  members, 
and  unsupported,  in  so  far  as  the  attempted 
tronsfer  elsewhere  of  the  major  portion  of  that 
conrt's  judicial  power  is  concerned,  by  the  ci- 
tation of  even  one  single  decision  from  any 
court  in  Christendom,  and  logically  and  inex- 
orably usnrpive  and  destructive,  in  principle,  of 
the  independence  and  constitutional  powers  and 
functions  of  every  court  of  this  state,  said  Re- 
lief Act  stands  approved,  by  a  majority  of  our 
Supreme  Court,  as  a  valid  statute.  The  en- 
tire chapter  is  the  most  remarkable  <«e  in  the 
annals  of  oar  court,  and  is  without  a  parallel 
in  history. 

'With  becoming  respect,  though  with  a  sad 
heart,  I  can  do  no  more  than  to  record  here  this 
my  dissent  and  solemn  protest. 
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ERVIN  T.  STATE.  (No.  4482.)  Kteurt  of 
Criminal  Appeals  of  Texas.  June  6,  1917.) 
Appeal  from  District  Court,  Lubbock  County ; 
W.  R.  Spencer,  Judge.  J.  C.  Ervin  was  con- 
victed of  aggravated  assault  and  battery,  and 
appeals.  Affirmed.  J.  E.  'Vickers,  of  Lubbock, 
for  appellant.  E.  B.  Hendricks,  Asst.  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  an  aggravated  assault  and  battery  under  an 
indictment  charging  assault  to  murder,  and  his 
punishment  ass^sed  at  a  fine  of  $600  and  12 
montJis'  imprisonment  in  the  county  jail.  The 
motion  for  new  trial  alleges  that  tiie  evidence 
is  not  sufficient  to  support  the  verdict  of  the 

i'ury  and  the  judgment  of  the  court  thereon, 
t  also  alleges  error  in  refusing  to  give  certain 
instructions,  as  well  as  error  in  the  charge  giv- 
en by  the  court.  The  charge  as  given  is  pred- 
icated upon  a  state  of  facts  which  could  be 
proved  under  the  allegations  in  the  indictment. 
The  evidence  not  being  before  us,  we  are  unable 
to  review  the  questions,  and  the  judgment  will 
be  affirmed. 


HARROLD  v.  STATE.  (No.  4555;)  (Court 
of  Criminal  Appeals  of  Texas.  June  27,  19170 
Api>eal  from  District  Court.  Harrison  County; 
P.  O.  Beard,  Judge.  Joe  Harrold  was  convict- 
ed of  burglary,  and  he  appeals.  Affirmed.  B. 
B.  Hendricks,  Asst.  Atty.  Gen.,  for  the'  State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  burglary.  The  record  is  before  us,  without 
a  statement  of  facts  or  bill  of  exceptions.  In 
this  record  there  is  nothing  to  be  reviewed  or 
intelligently  discussed.  The  judgment  will  be 
affirmed. 


HENDERSON  ▼.  STATE.  (Nou  4558.) 
(Court  of  Criminal  Appeals  of  Texas.  June  27, 
1917.)  Appeal  from  District  Court,  Harrison 
County;  P.  O.  Beard,  Judge.  Hale  Henderson 
was  convicted  of  murder,  and  be  appeals.  Af- 
firmed. E.  B.  Hendricks,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant's  convictioB 
was  for  murder;  punishment  being  assessed  at 
confinement  for  ten  years  in  the  penitentiary. 
Motion  for  new  trial  contains  qnite  a  number 
of  grounds,  complaining  of  alleged  errors  of  the 
court  with  reference  to  charges  and  refusal  to 
give  requested  instructions,  and  also  a  refusal 
of  the  court  to  grant  a  continuance;  also  com- 
plaining that  the  evidence  is  not  sufficient  to 
support  the  conviction.  None  of  these  matters 
can  be  reviewed,  in  the  absence  of  a  statement 
of  facts  and  bill  of  exceptions.  The  exceptions 
to  die  charge  as  given  by  the  court  cannot  be 
revised,  or  intelligently  discussed  even,  without 
a  statement  of  facts.  The  court's  charge  may 
have  been  sufficient  und^'  the  evidence,  viewed 
in  the  light  of  the  allu;atioiis  and  indictment 
Under  the  condition  of  the  record,  this  jodc- 
ment  will  be  affirmed. 


JACKSON  V.  STATR  (No.  4532.)  (Court 
of  Criminal  Appeals  of  Texas.  June  20,  1917.t 
Appeal  from  Bexar  County  Court;  Nelson 
Lytle,  Judge.  £.  J.  Jackson. was  convicted  of 
unlawfully  carrying  a  pistol,  and  he  appeals. 
Affirmed.  E.  B.  Hendricks,  Asst  Atty.  G«b.. 
for  the  State. 

MORROW,  J.  Prosecution  is  upon  a  snffi- 
cient  complamt  and  information  charging  nn- 
lawfuUy  carrying  a  pistol.  There  are  no  bUla 
«f  ezoeption  or  statement  of  facta  in  the  ncor^ 
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and    no   error  otherwise  disclosed.    The   judg- 
ment of  the  lower  court  ia  therefore  affirmed. 


SHEFPIEtD  ▼.  STATE.  (No.  4BM.) 
(Court  of  Criminal  Appeals  of  Texas.  June  27, 
1917.)  Appeal  from  District  Court,  Hays  Coun- 
ty; Frank  S.  Roberts,  Judge.  Tobe  Sheffield 
was  convicted  of  theft,  and  he  appeals.  Af- 
firmed. B.  B.  Hendridcs,  Asst.  Atty.  Oen.,  for 
the  SUte. 

MORROW,  J.  The  Judgment  In  this  caae 
condemns  appellant  to  two  years'  confinement 
in  the  state  penitentiary  for  theft.  The  indict- 
ment is  sufficient,  charpns  a  felony.  The 
charge  is  not  complained  of  by  any  bill  of  ex- 
ceptions sufBciently  presenting  the  issues.  The 
judgment  and  sentence  on  verdict  of  the  jury 
are  regular.  The  rulings  of  the  trial  court  are 
not  complained  of  in  any  assignment  of  error, 
and  the  record  Is  without  statement  of  facts. 
The  judgment  of  the  lower  court  is  affirmed. 


SIMPSON  ▼.  STATU.  (No.  4633.)  (Court 
of  Criminal  Appeals  of  Texas.  Jane  w,  1917.) 
Appeal  from  District  Court,  Smith  County; 
J.  R.  Warren,  Judge.  Jim  Simpson  was  con- 
victed of  selling  intoxicating  liquors  in  prohib- 
ited territory  and  appeals.  Affirmed.  E.  B. 
Hendricks,  Aast  Atty.  Oen.,  for  the  State. 

MORROW,  J.  Appellant  by  propr  indict- 
ment was  charged  with  pnrsaing  the  occupa- 
tion of  selling  intoxicating  liquors  in  prohibited 
territory.  This  appeal  is  from  conviction  and 
sentence  of  two  years'  confinement  in  the  pen- 
itentiary. The  law  appears  to  have  been  sub- 
mitted to  the  jury  in  a  written  charge.  There 
is  no  statement  of  facts  showing  what  evidence 
nras  before  the  court,  nor  bill  ol  exceptions 
cofflplaining  of  any   ruling  •(  the  court.    We 


have  found  nothing  in  the  record  which  an- 
tborizea  reversal  of  the  case,  and  the  judgment 
of  the  lower  court  is  therefore  affirmed. 


SPEAKER  V.  8TATBL  (No.  48670  (Conrt 
of  Criminal  Appeals  of  Texas.  June  27,  1917.) 
Appeal  from  District  Court,  Kleberg,  (bounty ; 
W.  B.  Hopkins,  Judge.  Percy  Speaker  was 
convicted  of  burglary,  and  he  appeals.  Affirm- 
ed. B.  B.  Hendricks,  Asst  Atty.  Oen.,  for  the 
State. 

PRENDE3tGAST,  J.  This  is  an  appeal  from 
a  conviction  of  burglary,  with  the  lowest  pen- 
alty assessed,  and  without  a  bill  of  exceptions 
or  statement  of  facts.  In  the  absence  of  these, 
nothing  is  presented  for  review.  The  judgment 
is  affirmed. 


WEINBERG  ▼.  STATE.  (No.  4610.) 
(Court  of  Criminal  Appeals  of  Texas.  June  S, 
1917.  Rehearing  Denied.  June  29,  1917.) 
Appeal  from  Johnson  County  Court;  B.  Jay 
Jackson,  Judge.  M.  Frank  Weinberg  was  con- 
victed of  violating  the  local  option  law,  and 
appeals.  Affirmed.  W.  E.  Myres  and  J.  E. 
Warren,  both  of  Cleburne,  for  appellant.  E.  B. 
Hendricks,    Asst    Atty.    Gen.,    for    the    State. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  his  punish- 
ment being  assessed  at  a  fine  of  $25  and  20 
days  imprisonment  in  the  county  jail.  The  rec- 
ord is  before  as  without  a  statement  of  facts 
or  bill  of  exceptions.  The  matters  mentioned 
in  the  motion  for  new  trial  cannot  be  consid- 
ered with  the  record  in  that  condition.  So  for 
as  the  record  shows^  the  trial  was  regular,  and 
no  sufficient  reason  is  shown  why  the  judgment 
should  be  reversed.  It  is  therefore  ordered  to 
be  affirmed. 
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ABANDONMENT. 

See  Appeal  and  EU-ror,  ®=3S05;  Homestead, 
<e='154,  163;  Husband  and  Wife,  iS=»305- 
312;  Pleading,  «ss>252. 

ABATEMENT. 

See  Manidpal  Corporatioaa,  4=»623. 

ABATEMENT  AND  REVIVAL 

XI.   AITOTHEB  ACTION  PEKDINO. 

^=>5  (Mo.App.)  Where  corporate  creditor  sought 
to  set  aside  alleged  fraudulent  transfers  and 
follow  assets  and  bare  a  reoeiver  appointed, 
held,  that  he  could  not,  pending  such  suit,  fol- 
low inconsistent  remedy  In  effect  affirming  such 
transfers  and  seek  relief  against  a  stockholder 
for  fraudulent  conspiracy. — Walker  t.  Chariot, 
196  S.  W.  1085. 

9=9 10  (Mo.App.)  In  order  to  do  full  Justice, 
oonrt  of  eqaM7  maj  restrain  party  from  insti- 
tnting  or  continuing  suit  at  law  involving  same 
subject-matter,  whether  such  suit  is  begun  in 
domestic  or  foreign  jurisdiction. — Grey  ▼.  Inde- 
pendent Order  of  Foresters,  196  S.  W.  779. 
«=>I7  (Mo.App.)  In  an  action  by  corporate 
creditor  against  a  stockholder  for  fraudulent 
consDiracy  for  transfer  of  assets,  plaintiff  could 
not  contend  that  his  prior  pending  suit  for  ap- 
pointment of  a  receiver  was  not  available  as  a 
defense  to  the  defendant  because  not  set  up  in 
his  answer,  where  its  pendency  and  nature 
were  shown  by  plaintifTs  pleadings  and  evi- 
dence.—Walker  V.  Chariot,  196  S.  W.  1085. 

ABORTION.    . 

<S=>I  (Tex.Cr.App.)  Under  Pen.  Code  1911,  art 
1073,  declaring  one  using  means  calculated,  but 
failing,  to  produce  abortion,  guilty  of  attempt, 
they  need  not  almost  produce  it.— Hunter  v. 
State,  196  S.  W.  820. 

ig=>  1 1  (Tex.Cr.App.)  Evidence  held  sufficient  to 
sustain  a  ranviction  of  attempted  abortion. — 
Hunter  v.  State,  196  S.  W.  820. 

ABSTRACTS. 

See  Appeal  and  Error,  <S=>590,  591. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  iS=»104-112;  Municipal 
Corporations,  <3s>422-68d,  684-70& 

ACCEPTANCE. 

See  Bnsband  and  Wife,  <e=>273. 

ACCESSORIES. 

See  Criminal  Law,  ^=>BB. 

ACCIDENT  INSURANCE. 

Bee  Insurance,  9=3454. 


ACCOMPLICES. 

See  Oiminal  Law,  ie=»507,  511. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement ;  Payment ;  Re- 
lease. 

«=>l  (Ark.)  Instrument  reciting  "Received  of 
*  *  *  cash  in  hand  paid  me  (or  us)  and  here- 
by  agree  to  drop  all  charges  which  we  might 
claim  against  him  to  date"  was  accord  and  sat- 
isfaction and  not  receipt — Breining  v.  Lippin- 
cott,  196  S.  W.  795. 

9=320  (Ark.)  If  instrument  signed  as  accord 
and  satisfaction  bv  mother  was  secured  by  fraud 
and  deceit  it  would  have  no  binding  effect  as  a 
defense  in  action  by  her  for  seduction  of  her 
daughter.— Breimng  v.  LippinCott,  196  S.  W. 

ACCOUNT. 

See  Guardian  knd  Ward,  «s»147 ;  Trusts,  9=» 
316. 

TI.  FHOCEEDINGS  AKD   BELIEF. 

9=3 1 8  (Mo.)  Where  petition  sought  accounting 
upon  an  alleged  written  contract,  the  referee 
held  justified  in  finding  that  only  contract  in- 
troduced in  evidence  was  one  referred  to  in  peti- 
tion.— Lippe  v.  Verity,  196  S.  W.  1110. 

ACKNOWLEDGMENT. 

H.  TAKIirO  AND  CERTIFICATE. 

9=917  (Tenn.)  Tennessee  notary  public  could 
not  authenticate  deed  for  registration  by  taking 
grantors'  acknowledgments  in  New  Orleans,  La. 
—White  V.  Manigan,  196  S.  W.  148. 
9=948  (Mo.Apn.)  Notary's  negligence  in  falsely 
certifying  that  person  acknowledged  deed  of  trust 
proximately  contributed  to  loss  sustained  by  con- 
cern advancing  money  on  such  deed,  although 
deed  might  still  have  been  worthless  if  actually 
signed  by  person  whose  signature  was  falsely 
acknowledged.— State  ex  rel.  Savings  liust  Co. 
V.  HaUen,  196  S.  W.  1067. 

ACQUIESCENCE 

See  Brtoppel,  9=990-91. 

ACTION. 

See  Abatement  and  Revival ;  Corporations,  9s> 
029;  Dismissal  and  Nonsuit,  9=953. 

m.   JOINDER,   BPXJTTINO.   C0N80I<I> 
l>ATION.  AND  SEVERANCE. 

*=>38(2)  (Tex.Civ.App.)  Where  separate  caus- 
es arising  under  different  state  of  facts  are  al- 
leged in  the  alternative  in  separate  counts,  there 
is  no  joinder  of  causes. — Missouri.  K.  &  T.  Uy. 
Co.  of  Texas  v.  Grimes,  196  S.  W.  691. 
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4s»45(l)  (Tez.Civ.App.)  Doctrine  of  misjoin- 
6er  of  causes  of  action  rests  on  consideration 
that  such  procedure  would  consume  too  much 
time,  confuse  jury,  and  binder  proper  adminis- 
tration of  law.— Buckholts  State  Bank  t.  Thall- 
man,  196  S.  W.  687. 

When  petition  indicates  on  face  that  joinder 
of  causes  of  action  is  not  calculated  to  consume 
too  much  time  and  confuse  jury,  alternative 
cause  of  action  being  sustainable  by  same  tes- 
timony, and  when  case  may  ba  submitted  on 
special  issues,  rule  against  misjoinder  of  causes 
of  action  should  not  bg  enforced. — ^Id. 
«=»47"(Tex.Civ.App.)  In  action  by  tenant  to 
recover  share  in  amount  paid  landlord  for  pas- 
turage, petition  held  not  objectionable,  as  set- 
ting up  two  separate  causes  of  action,  contract 
and  tort,  but  to  state  cause  of  action  for  money 
had  and  received.— Cooke  v.  EUis,  196  S.  W. 
642. 

<S=>50(5)  (Tex.Civ.App.)  In  action  on  contract 
for  sale  of  assets  of  a  bank  which  provided  for 
redemption  of  real  estate,  causes  of  action  held 
Moperly  joined,— Langford  v.  Power,  196  8.  W. 

ACTIVE  TRUSTS. 

See  Tmsts,  «s»18S. 

ADEQUATE  REMEDY  AT  LAW. 

See  Equity,  «=>43. 

ADJOINING  UNDOWNERS. 

See  Boundaries. 

ADJOURNMENT. 

See  Trial,  «=>26. 

ADJUDICATION. 

See  Judgment. 

ADJUSTMENT. 

See  Insurance,  ^=s>672-676. 

ADMINISTRATION. 

See  Bzecutors  and  Administrators. 

ADMISSIONS. 

See  Evidence.  «=»222-265;    Pleading,  «=>129, 
214. 

ADULTERY. 

See  Divorce,  «=»129. 

ADVANCES. 

See  Mortgages,  4s>116. 

ADVERSE  POSSESSION. 

See  I<ife  EJetates;    Limitation  of  Actions. 

I.  NATDBE  AHS   REQUISITES. 
(IT)   Aetna]  Posseaaton. 

4=9 1 8  (Tex.Civ.App.)  Actual  oconpancy  by  res- 
idence on  land  is  not  necessary  to  constitute  ad- 
verse possession. — Houston  Oil  Co.  of  Texas  v. 
HoUand,  196  S.  W.  668. 

(E!)   Daratlon    »nd    Contlaaltx    of   Posses* 
•Ion. 

«=>57  (Tex.Clv.App.)  In  trespass  to  try  title, 
evidence  held  to  support  a  finding  that  defend- 
ant had  lived  on  the  land  for  a  period  long 
enough  to  give  him  title  by  adverse  possession. 
— Settcgast  V.  Blakely.  196  S.  W.  253. 

<V)    Hostile  Character  of  Posneaslon. 

«=»85(3)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, plaintiff  claiming  under  ten-year  statute  of 
limitations,  though  defendant  showed  on  plain- 
tiffs crosa-examination  that  plaintiff  had  not 


paid  taxes  on  any  portion  of  land,  that  did  not 
show  conclusively  that  plaintiff  was  not  claim- 
ing adversely.— Houston  Oil  Co.  of  Texas  r. 
Holland,  196  S.W.  66& 

«=»85f3)  (Tex.Civ.App.)  In  action  to  recover 
land  claimed  under  ten-year  statute  of  limita- 
tion, verbally  given  plaintiff  by  her  father,  evi- 
dence tending  to  show  that  the  only  claim  of 
ownership  to  the  land  was  made  by  her  father 
held  not  sufficient  to  show  plaintiifs  adverse 
occupation.— Stark  ▼.  Leonard,  196  8.  W.  70& 

XX.  OPEBATIOX  AXD  EFFSPT. 

(A)   Extent  of  Possession. 

«=»97  (Tex.Civ.App.)  Where  plaintiff  held  pos- 
session for  at  least  12  years  of  field  of  from  5 
to  6  acres  in  tract  of  160  acres,  claiming  whole 
tract,  and  using  field  for  purposes  to  which  it 
was  adapted,  plaintiff  secured  title  to  whole 
tract  by  adverse  i>o88ession. — Houston  Oil  Coi. 
of  Texas  v.  Holland,  196  S.  W.  68& 

m.  FIXADIirO,  EVIPEHCE.  TBIAIh 
AMD  REVIEW. 

«=»II5(7)  (Tex.Civ;App.)  In  trespass  to  try  ti- 
tle, cotirt  properly  submitted  to  jury  qnestian 
of  plaintUrs  claim  of  title  by  adverse  possession 
to  more  of  land  than  six  acres  which  had  been 
cultivated  by  plaintiff  and  predecessors. — Hous- 
ton Oil  Co.  of  Texas  v.  Holfind,  186  S.  W.  668. 

AFFIDAVITS. 

See  Criminal  Law,  i3=3l34,  956,  957 ;  Ehrideoce, 
«=>318;  New  Trial,  «=>144:  Pleading.  «=> 
291,  SOi. 

4=»2  (Tex.Civ.App.)  Any  member  of  partner- 
ship has  authority  to  make  affidavit  for  firm 
in  all  matters  and  suits  where  required. — ^David- 
son V.  Jones.  Sullivan  &  Jones,  196  S.  W.  571. 
<3=»5  (Tex.Cr.App.)  A  puri>orted  bystander's 
bill  of  exceptions  sworn  to  before  the  defend- 
ant's attorney  cannot  be  consMered. — Ex  parte 
Bostick,  196  S.  W.  631. 

AGENCY. 

See  Principal  and  Agent 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  4=992. 

AGREED  CASL 

See  Trial,  «S9S68. 

AGREEMENT. 

See  Contracts. 

AIDER  BY  VERDICT. 

See  Pleading,  i8=3>43S. 

ALIMONY. 

See  Divorce,  «s»210,  216. 

ALTERATION. 

See  Schools  and  Sdiool  Districts.  «=a37-4a 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMBIGUITIES. 

See  E>vidence,  «=s>460. 

AMENDMENT. 

See  Appeal  and  Error,  «=9590,  6S6,  7W,  «% 
1178;  Divorce,  «s>l<U;  Ejections,  «s2S!<: 
Limitation  of  Actions,  9=3l27  >  Ptoadinc,  ^3 
226.  231-269,  420. 
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ANtOUNT  m  CONTROVERSY. 

See  Conrta,  «=»121,  122;  Justices  of  the 
Peace,  ^=>44. 

ANIMALS. 

See  Carriers,  «=9218-230 ;  Constitutional  Law, 
«=3293;  Connties,  «=9l60:  Railroads,  «=» 
419-143. 

^=>29  (Tex.Civ.App.)  Acts  35th  Leg.  c.  60,  ap- 
proved in  1917,  relating  to  prevention  of  dis- 
eases in  live  stock,  was  intended  to  apply  to 
counties  'where  Acts  33d  Leg.  c.  169,  had  been 
adopted.— Braseale  v.  Strength,  196  8.  W.  247. 

lie  LegisIatQTe  could  make  the  provision  of 
Acts  35th  Leg.  c.  60,  relating  to  preventioii  of 


disease  in  live  stock,  apply  where  those  of  the 
repealed  act  (Acts  33d  Leg,"   "  '  "" 

—Id. 


{.)  formerly  applied. 


Acts  S5th  Leg.  c.  60,  and  Acts  33d  Leg.  c 
166,  requiring  aU  cattle  to  be  dipped,  whether 
infected  with  ticks  or  not,  and  whether  kept 
on  owner's  premises  or  not,  did  not  violate 
Const,  art.  1,  I  19,  or  Const.  V.  S.  art.  14,  i 
1.— Id. 

«=>90(1)  (Ark.)  Penalty  feature  of  Acts  1915, 
p.  707,  amending  Acts  1907,  p.  474,  authorizing 
county  court  of  Pike  county  on  petition  to  form 
district  wherein  animals  should  be  prohibited 
from  running  at  large,  held  not  to  apply  to  dis- 
trict formed  under  act  of  1907. — Green  v.  State, 
196  S.  W.  813. 

ANSWER. 

See  Pleading,  «=»7fr-129. 

ANTI-TRUST  LAW. 

See  Monopolies. 

APPEAL  AND  ERROR. 

See  Certiorari;    Criminal  Law,  «s»1038-1086. 

X'or  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

E.   KATTTRE  ANB  FORM  OF  REMEDY. 

^=»i  (Tex.)  Unless  granted  by  the  Constitu- 
tion, right  of  appeal  itself  is  but  a  privilege, 
not  an  irrevocable  right,  and  may  be  restricted, 
changed,  and  regulated  by  Legislature  at  discre- 
tion.—San  Antonio  &  A.  P.  Ry.  Co.  v.  Blair, 
196  S.  W.  502,  1163. 

^s»3  (Mo.)  Methods  by  which  appeal  may  be 
taken  to  Supreme  Court  from  Court  of  Appeals 
stated.— Meyer  v.  Goldsmith,  196  S.  W.  745. 

m.  BECISIOirS  review ABI.E. 
(D)   Finality  of   Oeterminatlon. 

«=>82(5)  (Tex.Civ.App.)  In  suit  to  foreclose 
Heed  of  trust  lien,  order  of  court  that  lands  and 
nursery  stock  thereon  be  sold  separately  held 
final  and  appealable  judgment.— Colonial  Land 
&  Loan  Co.  v.  Joplin,  196  S.  W.  628. 

V.   PBESElTTATIOir    ANB    RESERVA- 
TION Hr  I.OWER  COURT  OF 
GROUMBS  OF  REVIEW. 
(A)  ISBues  and  <tneatloBa  in  Liovrer  Court. 

«=3|69  (Mo.App.)  Question  not  raised  below 
will  not  be  reviewed.— Bank  of  Hlllsboro  v.  Bow- 
en,   196  S.  W.  1026. 

®=>I7I(1)  (Mo.App.)  Having  tried  case  on  par- 
ticular theory,  plaintiff,  on  defendant's  appeal, 
ifl  not  entitled  to  have  it  disposed  of  on  a  difj 
ferent  theory. — W.  A.  Gage  &  Co.  v.  Bank  of 
Holcomb,  196  S.  W.  1077. 

«=9l73(l)  (MoApp.)  Under  Rev.  St  1909,  i 
2081,  in  action  against  railroads  for  conversion 
of  sbipment,  roads  were  bound  on  appeal  by 
position  they  took  on  trial,  and  could  not  set 


np  plainttCs  noncompliance  with  provirfon  of 
bill  of  lading  where  they  did  not  raise  question 
in  trial  court. — Barton  v.  Louisville  &  N.  R. 
Co..  196  S.  W.  379. 

(B)   ObJe«tlona  and  Motions,  and   Rnllncs 
Tkereon. 

<S=>  1 93  (1)  (Mo.App.)  A  petition,  stating  a  cause 
of  action  defectively,  is  not  subject  to  attack 
for  the  first  time  on  appeal.— I^a  Crosse  Lumber 
Co.  V.  Chicago  &  A.  R.  Co.,  196  S.  W.  1015; 
Cole  V.  Same,  Id.  1017 ;  Frier  Hardware  Co.  v. 
Same,  Id. 

®=>204(1)  (Ark.)  Where  no  objection  is  made  to 
admission  of  evidence  in  trial  court,  appellate 
court  cannot  pass  upon  its  competency. — Lisko 
V.  Uhren,  196  S.  W.  816. 
9=>204(2)  (Tex.Civ.App.)  In  action  for  damag- 
es to  interstate  shipment  of  live  stock,  held, 
that  connecting  carrier  cannot  complain  on  ap- 
peal of  admission  of  evidence  of  negligence  of 
subsequent  carrier,  admissible  as  against  ini- 
tial carrier,  where  such  connecting  carrier  made 
no  request  to  limit  such  evidence. — Chicago,  R. 
I.  ft  G.  Ry.  Co.  V.  Jenkins,  196  S.  W.  679. 
®=»207  (Mo.)  Improper  argument  of  counsel 
held  for  review,  to  require  objection  and  request 
to  call  him  to  order.— Shaw  v.  Kansas  City, 
196  S.  W.  1091. 

€=»207  (Mo.App.)  A  new  trial  will  not  be  or^ 
dered  for  counsel's  misconduct  in  referring  to 
plaintiff  as  a  stranger  defrauding  local  citizens, 
where  court  sustained  an  objection  to  remark, 
and  no  further  action  was  requested. — Hartley 
V.  Werner,  196  S.  W.  1072. 
$=»2I5(1)  (Mo.App.)  Where  instruction  author- 
izes verdict  on  evidence  irrelevant  to  pleadinf[S, 
it  is  not  reversible  error,  where  evidence  was  in- 
troduced without  objection  and  party  objecting 
to  instruction  did  not  pursue  steps  provided  by 
statute.— Ottofy  v.  Mississippi  Valley  Trust  Co., 
196  8.  W.  428. 

4s>2l5(l)  (Tex.CSv,App.)  In  action  on  contract 
for  purchase  of  assets  of  bank  by  individual, 
where_  no  objection  was  made  at  trial  to  an  in- 
struction submitting  issue  regarding  true  mean- 
ing of  written  contract  in  light  of  surrounding 
circumstances,  defendants  are  in  no  position  to 
complain  on  appeal.— Langford  v.  Power,  196 
S.  W.  662. 

<8=>2I6(6)  (Tex.Civ.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  arts.  1971,  1972, 
1973,  as  to  objections  and  exceptions  to  charges, 
and  permitting  requests  of  special  charges  cor- 
recting, etc.,  cnarge  given,  appellant's  failure  to 
except  to  charge  for  appellee  does  not  preclude 
consideration  of  his  objections  to  refusal  of  his 
requested  charge  on  same  issue.— Brewster  v. 
City  of  Forney,  196  S.  W.  636. 

■8=3228  (Tenn.)  Objection  that  plaintiff  appeal- 
ed to  Court  of  Civil  Appeals  from  judgment  for 
defendant  notwithstanding  verdict,  without  mov- 
ing for  new  trial  in  lower  court,  cannot  be  made 
for  the  first  time  in  the  Supreme  Court,  and,  not 
haVing  been  made  in  the  intermediate  court, 
cannot  be  considered. — Hamburger  ▼.  Illinois 
Cent.  R  Co.,  196  S.  W.  144. 

<S=>23I(6^  (Tex.Civ.App.)  Objection  that  a  hy- 
pothetical question  did  not  conform  to  facts  i8 
not  suificiently  speciiic  for  review  purposes. — 
Schaff  V.  Shepherd,  196  S.  W.  232. 

9=9231(7)  (Tex.Oivj^.pp.)  In  action  on  secured 
note  and  to  foredose  vendor's  lien,  where  de- 
fendant's counsel  declined  to  state  purpose  in 
asking  defendant,  who  had  collected  insurance 
money,  defendant  cannot  on  appeal  predicate 
error  on  the  court's  action  in  sustaining  an  ob- 
jection to  such  question. — Blackmon  t.  Texas 
Securities  Co.,  196  S.  W.  590. 

®=3232(1)  (Mo.App.)  Objection  to  counsel's  re< 
mark,  "And  would  not  let  him  go  without  coun- 
sel,"  is    insufficient   to   enable   appellate  court 
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to  pass  up«»i  objection  intended  to  be  raiaed.— 
HarUey  v.  Werner,  196  S.  W.  1072. 
<8=>232(^  (Tex.Civ.App.)  Whether  witness'  an- 
swer was  responsive  need  not  be  determined 
where  its  exclusion  was  not  requested  on  that 
ground.— Schaff  t.  Shepherd,  196  S.  W.  282. 

(C)  Bzeeptiona. 

«=»260(1)  (Ark.)  Where  no  exception  was  saved 
to  admission  of  evidence  in  trial  court,  appellate 
court  cannot  pass  upon  its  competency. — Lisko  ▼. 
Uhren,  196  S.  W.  816. 

©=>260(3)  (Mo.App.)  Objections  to  questions 
propounded  to  witnesses  will  not  be  considered 
where  no  exception  was  taken.— Keren  t.  Ep- 
person Inv.  Co.,  196  S.  W.  435. 

(D)   Motions  for  Nccr  Trial. 

€s»28l(l)  frex.Ciy.App.)  Assignments  of  error 
not  directed  to  attention  of  trial  court  in  mo- 
tion for  new  trial  cannot  be  considered  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art 
1612,  and  rules  101  and  101a  (159  S.  W.  xi).— 
Patterson  v.  Bushong,  196  S.  W.  962. 

4=>293  (Tenn.)  Where  trial  court  refused  to  di- 
rect verdict  for  defendant,  and  overruled  de- 
fendant's motion  for  new  trial,  but  thereafter 
rendered  judgment  notwithstanding  the  verdict 
for  defendant,  plaintiff,  to  preserve  his  grounds 
of' review,  must  move  for  a  new  trial,  and  can- 
taot  predicate  his  assignments  of  error  upon  the 
order  disposing  of  defendant's  new  trial  motion. 
—Hamburger  v.  Illinois  Cent.  R.  Co.,  196  S.  W. 
144. 

€=>302(4)  (Mo.App.)  Motion  for  new  trial  stat- 
ing as  grounds  thereof  that  court  erred  in  re- 
fusing proper  instructions  requested  by  defend- 
ants, and  in  granting  improper  instructions 
asked  by  plaintiff,  is  sufficiently  specific  to  an- 
thorize  review  of  such  instructions'  on  appeal. — 
Palmer  v.  Huckstep,  196  8..  W.  1053. 

VII.  REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(B)  Petition    or    Prar"*    Allo-wnnoe,    and 
Certlfleate  or  AAdaTlt. 

®=>365(1)  (Ark.)  Circuit  court  in  granting  ap- 
peal acts  judicially.— Central  Coal  &  Coke  Co. 
V.  Graham,  196  S.  W.  940. 

(D)  'Writ  of  Krror,  Citation,  or  Notice. 

ie=>396  (Tex.Civ.App.)  Under  Rev.  St.  art. 
2084,  the  Court  of  Civil  Appeals  is  without 
jurisdiction  to  hear  an  appeal,  unless  the  appel- 
lant gives  notice  of  appeal  in  open  court  dur- 
ing term  at  which  final  judgment  is  rendered, 
and  within  two  days  after  final  judgment  over- 
ruling motion  for  new  triaL — Davenport  v.  Kel- 
ly, 196  S.  W.  858. 

<S=3408  (Tex.Civ.App.)  SherifTs  return  of  cita- 
tion in  error  Kefd  not  uncertain. — Mansfield  v. 
Ra-nsey,  196  S.  W.  330. 

«=s>4l7(l)  (Tex.Civ.App.)  Certificate  of  trial 
judge,  stating  that  appellant's  attorney  came' to 
his  office,  and  stated  that  he  wished  to  except 
to  judgment  and  take  appeal,  does  not  show 
proper  notice,  where  it  does  not  show  that 
judge's  office  was  place  where  court  was  then 
being  held.— Davenport  v.  Kelly,  196  S.  W.  858. 

Vm.  EFFECT  OF  TRANSFER  OF 

CAUSE  OR  ^ROOEEPINOS 

THEREFOR. 

(A)  Powers    and    ProceedlnKB    at    Iio-wer 
Conrt. 

^»447  (Tex.Civ.App.)  As  writ  of  injunction  is 
auxiliary  to  main  suit,  and  cannot  be  maintain- 
ed separately,  district  court  bad  jurisdiction  to 
grant  writ  of  temporary  injunction  enjoining 
persons  from  voting  shares  of  stock  in  company, 
title  to  which  was  bning  litigated  on  appeal  from 
district  court's  judgment. — Needham  v,  Amo 
Co-op.  Irr,  Co.,  1»6  S.  W.  887. 


X.  RECORD  AND  FROOEEDINCHEI   NOT 

IN  RECORD. 

(B)   Seope  And  Contents  of  Recoris. 

<8=»528(1)  (Mo.)  Tinder  Rev.  St  1909,  S  2083, 
matters  raised  by  motion  for  new  trial  cannot 
be  considered  on  appeal  where  motion  was  not 
copied  into  bill  of  exceptions  and  no  direction 
was  given  to  clerk  so  to  copy  it. — State  ex  reL 
Peet  T.  Ellison,  196  S.  W.  1103. 

(C)  Kceessitr  of  Bill  of  Exceptions.  Cas« 

or  Statement  of  Facts. 

^:»544(2)  (Ark.)  On  review  of  a  case  tried  by 
a  jury  without  proceedings  at  the  trial  being  pre- 
served or  a  bill  of  exceptions,  appellate  court  can 
only  look  to  record  itaelf  for  error. — ^Heard  ». 
McCabe.  196  8.  W.  917. 

«33547(2)  (Ttt.CiT.App.)  In  absence  ot  atate- 
ment  of  facts,  failure  of  trial  judge  to  file  find- 
ings end  conclusions,  as  required  by  Yemon'i 
Sayles'  Ann.  Civ.  St  1914,  art  1989,  requires 
reversal  of  judgment— Ft  Worth  &  R.  G.  Ry. 
Co.  V.  Toggle,  196  S.  W.  910. 

Failure  of  trial  judge  to  file  findings  of  fact 
and  conclusions  of  law,  as  required  by  Temon'i 
Sayles'  Ann.  Civ.  St  1914,  art.  19^.  most  be 
shown  by  bill  of  exception  to  authoriae  conrid- 
eration  of  it  as  cause  for  reversal,  as  provided 
in  rule  55  of  the  Court  of  Civil  AppMla  (Hi 
S.  W.  xxi).-Id. 

(D)  Contents,   Maklnir,   and   Settleaseat  ot 

Case  or  Statement  of  Pacta. 

•s»S64(5)  (Tex.Civ.App.)  Where  a  statement  of 
facts  on  appeal  was  not  filed  with  the  transcript, 
and  leave  was  not  obtained  to  file  it  subsequent- 
ly, it  will  not  be  coaaidered. — ^Bovens  v.  Ba> 
den.  196  S.  W.  838. 

.  (B)   Abstracts  of  Record. 

9=3590  (Mo.)  Amended  abstract  cannot  be  filed 
when  case  is  called  for  argument  several  dayi 
after  appellees  have  made  point  of  insufficient? 
against  abstract  and  briefed  the  case  as  it  stood 
without  bill  of  exceptions. — State  ex  reL  Peet  v. 
Ellison,  196  S.  W.  1103. 

€=>591  (Mo.)  Where  an  appeal  is  perfected  by 
filini"  of  a  "short  form  of  transcript"  authorized 
by  Rev.  St.  1909,  {  2048,  faUure  of  abstract 
of  record  proper  to  recite  filing  of  motion  for 
new  trial  and  show  that  appeal  was  granted, 
held  cured  by  recitals  of  such  facts  in  short  form 
and  a  review  on  merits  authorized. — State  ex 
rel.  Caruthers  v.  Little  River  Drainage  Dist, 
196  8.  W.  1115. 

4=3591  (Mo.App.)  Abstract  of  record  not  men- 
tioning motion  for  new  trial  or  in  arrest,  filing 
of  bill  of  exceptions,  or  taking  of  appeal,  was 
insufficient,  although  these  matters  appeared  in 
bill  of  exceptions  referred  to  by  counsel.— Citi- 
zens' Savings  Trust  Co.  v.  Merchants'  Buildinc 
&  Loan  Aaa'n,  196  8.  W.  876. 

(I)  Defeets,    Objeetlons,    Ameadaseat.    aad 
Correction. 

€=3635(3)  (Mo.)  Correctness  of  judgment  in 
ejectment;  tried  to  court  and  involving  locatinn 
of  land,  depending  on  evidence,  aU  of  whicb  the 
abstract  does  not  contain  or  uiake  understand- 
able,  there  must  be  an  affirmance, — Nicholaon  v. 
Wright,  196  S.  W.  1118. 

«=3637  (Tex.Civ.App.)  Bill  of  exceptions  to  ths 
admission  in  evidence  of  books  kept  etc..  krU 
so  indefinite  as  to  be  of  itself  sufficient  ground 
for  overruling  assignment  predicated  npon  rul- 
ing excepted  to. — ^Avery  v.  Uano  Cotton  Seed 
Oil  Mill  Ass'n.  196  S.  W.  361. 
^3644(2)  (Mo.App.)  Appellate  court  will  not 
consider  insufficient  abstract  of  record,  altliou^ 
opposing  counsel  did  not  object  thereto. — Citi- 
zens' Savings  Trust  Co.  v.  Merchants'  BoiMinf 
ft  Loan  Ass'n,  196  S.  W.  376. 
®=»656(1)  (Mo.  App.)  Where  appellant's  ab- 
stract of  record  incorrectly  set  forth  the  nam* 
oiE  the  judge  Bigning  the  bill  of  exceptionj. 
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appeUant  WiU  be  allo-wed  to  file  a  certified  copy 
of  the  lower  court's  record  showing  the  true 
name  of  the  judge. — Huabanda  v.  St.  Louis  Blec- 
tric  Terminal  By.  Co.,  196  S.  W.  78. 

(K)   t^Deatlons  Presented  tor  ReTlew. 

^=9685  (Mo.)  Contention  that  relators  were  de- 
prived of  oonstitntional  right  to  jury  trial  is 
eliminated  on  appeal  where  there  is  nothing  be- 
fore the  court  but  record  proper,  iind  Buch  ques- 
tion did  not  appear  in  petitions,  answers,  re- 
plies, or  decree,— iitate  ex  rel.  Peet  ▼.  BUiaon, 
196  S.  W.  1103. 

«=>699(4j  (Mo.)  Becord  held  npt  to  ahow  error 
against  plaintiff  in  giving  instructions;  not 
showing  any  were  given  at  instance  o£  court 
or  defendant,  exception  beiii^  to  instructiuns 
"adverse  to  plaintiff";  and  bis  motion  for  new 
trial  complaining  of  instructions  "given  for  de- 
fendant" not  proving  any  were  given  for  it- 
Powell  T.  United  Eys.  Co.,  196  S.  W.  1115. 

XI.   ASSIGNMENT   OF   ESBOBS. 

$=>722(1)  (Tex.Civ.App.)  A  Tarianee  in  that  an 
assignment  of  error  is  not  a  true  c<^y  of  the  as- 
signment as  it  appears  in  the  tranucript,  and 
which  resulted  from  an  error  in  copying  which 
was  slight  and  whoUy  unimportant,  does  nut 
preclude  the  court  in  its  discretion  from  pass- 
ing upon  the  assignment. — Texas  &  P.  Ry.  Co. 
V.  Schelb,  196  S.  W.  881, 

€=>73l(l)  (Tex.Civ.App.)  An  assignment  of  er- 
ror that  the  verdict  of  the  jury  is  contrary  to 
law  i.s  too  general  to  be  considered. — Texas  &  P. 
By.  Co.  v.  Schelb,  196  S.  W.  881. 
€=>73l(5)  (Tex.Civ.App.)  Assignments  of  error 
that  court  erred  in  rendering  judgment  because 
verdict  of  jury  was  unsupported  by  evidence  or 
contrary  to  weight  of  the  evidence  will  be  over- 
ruled, since  judgment  must  follow  verdict,  how- 
ever erroneous  it  may  be,  and  even  though  the 
verdict  may  be  subject  to  attack  on  same 
grounds.— Blackmon  v.  Texas  Securities  Co., 
196  S.  W.  590. 

«=»733  (Tex.  Civ.  App.)  In  damage  action 
against  building  contractors,  assignments  of 
error  that  recovery  of  certain  items  was  not  au- 
thorized by  contract  or  not  sustained  by  proof, 
but  not  complaining  of  any  ruling  by  court  or 
of  jury's  verdict,  are  insufficient. — Echols  Bros. 
V.  Stevens,  196  S.  W.  3(J5. 
<8=>736  (Tex.Civ.App.)  As.<ii^ment  fteitt  dnpliei- 
tous  and  multifarious. — Davidson  v.  Jones,  Sul- 
livan &  Jones,  196  S.  W.  571. 
«=>740(2)  (Tex.Civ.App.)  An  assignment  of  er- 
ror is  uot  multifarious,  which  states  various 
reasons  why  a  conclusion  of  law  is  erroneous. — 
C.  E.  Miller  &  Bro.  v.  Mummert,  196  S.  W. 
270. 

®=>742(1)  (Tex.Civ.App.)  Where  assignment  is 
not  followed  by  such  proposition  of  law  as  is 
required  by  rules,  and  statement  thereunder  is 
not  as  required,  it  will  not  be  considered  on  ap- 

geal. — Davidson  v.  Jones,  Sullivan  &  Jones,  196 
.  W.  571. 
€=>742(2)  (Tex.Civ.App.)  Assignments  of  error 
will  not  be  considered  where  they  are  multifari- 
OTia  and  wliere  a  brief  statement  of  the  proceed- 
ings was  not  subjoined  to  propositions  as  re- 
quired by  rules  29  and  31  (142  S.  W.  xii).— St. 
I>nuis,  B.  A  M.  Ry.  Co.  v.  Green,  196  S.  W. 
556. 

«=»742(5)  (Tex.Civ.App.)  Assignments  of  error 
to  refusal  to  submit  issues  to  jury  cannot  be 
considered  in  absence  of  evidence  in  statement 
under  assignments  to  show  materiolity  of  such 
issues.— Patterson  v.  Bushong,  196  8.  W.  962. 

Xn.   BRIEFS. 

«=>758(8)  (Tex.  Civ.  App.)  Where  appellant's 
brief  is  not  in  conformity  with  rules  24  and  25 
of  Court  of  Civil  Appeals  (142  S.  W.  xii)  and 
Vomon's  Sayles'  Ann.  Civ.  St  1914,  art.  1612, 


in  that  it  doea  n»t  &et  out  particular  error  wltli 
sufficient  certainty  to  identib  it,  etc.,  it  cannot 
be  considered.— Tolivar  v.  Beaumont  Traction 
Co.,  196  S.  W.  362. 

«=»76l  (Tex.Civ.App.)  Rule  31  of  Court  of  Civ- 
il Appeals  (142  S.  W.  xiii)  providing  that  a  brief 
statement  of  proceedings  shall  be  subjoined  to 
each  proposition  in  the  brief,  is  complied  with 
when  the  testimony,  findings,  and  proceediaga 
are  stated  in  aU>reviated  form. — C.  R.  Miller 
&  Bro.  v.  Mummert,  196  S.  W.  270. 
9=3766  (Tex.Civj^pp.)  A  brief  on  appeal  which 
fails  to  comply  with  the  rules  will  not  be  cob- 
sidered.- Buvens  y.  Baiden,  196  S.  W.  333. 
«=»7e8  (Tex.Civ.App.)  Where  defendant  did  not 
deny  in  brief  that  certain  testimony  stood  un- 
contradicted, appellate  court  will  accept  state- 
ment as  true  in  view  of  rule  41  (142  S.  W.  xiv). 
—City  of  Weatherford  Water,  Light  &  Ice  Co. 
V.  Veit.  196  S.  W.  986. 

«=»770(1)  (Tei.Oiv.App.)  Appellee  filing  no 
brief,  the  appellate  court  will  accept  appellant's 
statement  of  the  nature  and  result  of  the  suit- 
Hodge  V.  Keels.  196  S.  W.  645. 
«E9773(4)  (Ark.)  Where  parties  against  whom 
judgments  were  entered  prayed  and  were  granted 
an  appeal,  but  filed  no  brief,  the  judgments  must 
be  affirmed  for  failure  to  comply  with  Supreme 
Court  rule  8. — ^Bank  of  Commerce  v.  Goolsbyr 
196  8.  W.  803. 

XIII.   DISMISSAI..   VaTHOBA'WAIi, 
OB  ABANDOltUENT. 

«=»79l  (Tex.Clv.App.)  Under  Rules  of  Court 
of  Civil  Appeals,  rule  8,  and  Vernon's  Safes' 
Ann.  Civ.  St  1914,  art.  2104,  held  that  infor- 
malities in  appeal  bond  did  not  require  dismieB- 
al  of  the  appeal  as  to  receiver  appealing,  wher« 
the  defect  was  not  objected  to  by  motion.— 
Mitchell  V.  Hancock,  196  S.  W.  694. 
e=s>805  (Mo.)  Filing  new  action  pending  ap< 
peal  is  not  abandonment  of  appeal.— Francel  v. 
Hudson,  196  S.  W.  1121. 

XV.  HEABINO  AND  BEHEABINO. 

^=3832(1)  (Tex.Civ.App.)  A  talei^one  Uneman 
having  recovered  damages  against  electric  com- 
pany for  injuries  resulting  from  high-tension 
wires  could  not  complain  on  rehearing  of  judg- 
ment of  indemnity  against  employer. — City  of 
Weatherford  Water,  Light  &  Ice  Co.  v.  Veit, 
196  S.  W.  986. 

9=9833(5)  (Mo.)  Judgment  of  appellate  court 
reversing  its  former  decision  without  resubmis- 
sion on  granting  motion  for  rehearing  was  void, 
and  case  was  still  before  appellate  court  for  de- 
termination.- Granite  Bituminous  Paving  Co.  v. 
Park  View  Realty  &  Improvement  Co.,  196  S. 
W.  1142. 

XVI.  BEVIEW. 
(A)   Scope  and  Extent  in  General. 

€=>840(1)  (Tex.Oiv.App.)  In  suit  against  trus- 
tees of  common  school  district  to  enjoin  applica-! 
tion  of  funds  to  build  schoolhouse,  held,  the  ap- 
pellate court  will  only  determine  question  of 
validity  of  order  of  consolidation.— Math'is  v,' 
Pritehard,  196  S.  W.  623. 

In  view  of  Acts  34th  Leg.  c.  86,  $  4,  held, 
that  contention  on  appeal  that  order  of  consoli- 
dation of  common  school  districts  was  a  nullity 
because  not  made  upon  petition  of  majority  of 
electors  of  sneh  districts  will  not  be  considered, 
where  there  was  no  allegation  that  consolidatiob 
was  to  establish  a  high  school. — Id. 

«=»843(2)  (Tex.Civ.App.)  In  trespass  to  try 
title,  where  appellee  establishes  record  title,  ft 
is  unnecessary  to  consider  bis  claim  of  titlb  by 
adverse  possession  .-Houston  Oil  Co.  of  Texas 
V.  Miller,  196  S.  W.  189.  • 

«=»843(2)  (Te^.  CSv.  App.)  Where  defendant 
surety  company's  liability  is  founded  on  eom- 
mon-law   principles,   it  is  unnecessary   to  con* 
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rider  appellee's  contention  that  it  is  also  liable 
nnder  statute  pureuant  to  which  it  was  incorpo- 
rated.—Texas  Fidelity  &  Bondine  Co.  v.  Rosen- 
berg Independent  School  Diat.,  186  S.  W.  366. 
«=»846(3;  (Mo.App.)  Where  no  declarations  of 
law  were  asked  or  given  and  no  findings  of  fact 
made,  the  trial  court's  findings  cannot  be  dis- 
turbed, where  plaintiff  made  prima  facie  case, 
and  face  of  record  discloses  no  error. — Snyder 
V.  Loyal  Protective  Ins.  Co.,  196  S.  W.  1022. 
9=»846(5)  (Mo.App.)  Where  no  declarations  of 
law  werer  asked  or  given,  and  no  findings  of  fact 
made,  the  trial  court's  findings  cannot  be  dis- 
turbed where  plaintiff  made  a  prima  facie  case, 
and  face  of  record  discloses  no  error. — Snyder 
V.  layal  Protective  Ins.  Co.,  196  S.  W.  1022. 
«=3846(5)  (Tex.Civ.App.)  Where  trial  court  did 
not  file  findings  of  fact  and  conclusions  of  law, 
case  is  before  Court  of  Civil  Appeals  to  deter- 
mine whether  there  was  evidence  on  trial  suffi- 
cient to  support  judgment — Hart  v.  Hulsey, 
196  S.  W.   302. 

€=^854(6)  (Mo.App.)  The  appellate  court  ia  to- 
quired  to  sustain  the  action  of  trial  court  in 
granting  a  new  trial  upon  any  ground  that  may 
appear.— Clark  v.  Long,  196  S.  W.  409. 
«=»854(6)  (Mo.App.)  Where  it  is  found  on  ap- 
peal that  verdict  was  against  weight  of  evidence, 
court's  action  in  granting  a  new  trial  must  be 
sustained  regardless  of  other  errors. — W.  T. 
Rawlelgh  Medical  Co.  ▼.  Abernathy,  196  S.  W. 
1042. 

9=3865  (Tex.  Civ.  App.)  A  defendant  against 
whom  a  default  judgment  bad  been  rendered 
was  precluded  on  proceedings  in  error  from  as- 
aerting  any  defense  as  to  its  liability,  and  was 
limited  to  the  question  of  the  amount  of  the 
judgment  rendered. — Southwestern  Surety  Ins. 
Co,  V.  Gulf,  T.  &  W.  Ry.  Co.,  196  a  W.  276. 
•s»866(2)  (Mo.Anp.)  On  appeal  from  order 
overruling  defendant's  demurrer  to  evidence, 
plaintiff's  evidence  alone  will  be  considered,  ex- 
cept where  such  evidence  or  conceded  facta  may 
be  in  defendant's  favor.— 'Torbitt  v.  Hayes,  196 
S.  W.  788. 

(O  Parties  Entitled  to  Allev*  Brrov. 

^9877(2)  (Ark.)  Appellant  cannot  object  to  ex- 
cessiveness  of  verdict  in  personal  injury  ca^e 
on  ground  that  evidence  shows  that  plaintiff 
was  negligent,  where  jury  found  in  plaintifTs 
favor.— ^Central  Coal  &  Coke  Co.  v.  Graham, 
196  S.  W.  940. 

4s>878(l)  (Mo.)  Where  appellant  ia  only  one 
appealing  in  case,  review  is  limited  to  con- 
tentions made  by  him,  and  other  questions  raised 
by  respondent  will  not  be  considered. — State  ex 
rel.  Cnrutbers  v.  Little  River  Drainage  Dist., 
196  S.  W.  1116. 

«=3880(1)  (Tex.  Civ.  App.)  Judgment  creditor, 
against  whom  and  the  sheriff  suit  to  enjoin 
execution  was  brought  and  sustained,  held  in 
no  position  to  complain  of  service  of  original 
citation  on  sheriff  by  his  deputy. — Mansfield  v". 
Ramsey,  196  S.  W.  330. 

«=3882(6)  (Mo.App.)  Where  issue  of  contribu- 
tory negligence  was  tried  below,  defendant  can- 
not first  claim  upon  appeal  that  plaintiff  admit- 
ted such  contrioutory  negligence  by  failing  to 
deny  allegations  of  its  answer.— Woehner  v.  F. 
C.  Riddle  &  Bro.  Casket  Co.,  196  S.  W.  381. 

«=»882(8)  (Tex.  Civ.  App.)  Appellant  cannot 
complain  that  recitals  in  a  surveyor's  field  notes 
were  erroneously  admitted,  where  he  read  such 
field  notes  in  evidence,  and  did  not  object  to 
the  testimony  when  it  was  offered. — Houston 
OU  Co.  of  Texas  v.  MiUer.  196  S.  W.  189. 

4s»882(8)  (Tex.Civ.App.)  In  action  for  feed 
aold,  admission  of  testimony  of  an  expert  book- 
keeper that  it  was  impossible  to  determine  from 
plaintiff's  books  the  amount  of  feed  properly 
chargeable  held  not  prejudicial  to  defendants.- 
Avery  v.  Llano  Cotton  Seed  Oil  Mill  Ass'n,  196 
S.  W.  861.    ■ 


In  action  for  feed  solcl,  where  defendants  in- 
troduced in  evidence  the  account  which  was  at- 
tached to  plaintiff's  pleadings  as  an  exhibit  and 
made  a  part  thereof,  they  waived  their  right  to 
complain  of  its  admission. — Id. 
<3=»882(12)  (Mo.App.)  Defendant  cannot  com- 
plain of  an  error  in  plaintiff's  instruction  which 
has  been  joined  in  by  defendant's  instruction. — 
Harriman  v.  Dunham,  196  S.  W.  443. 
<Ses»882(12)  (Tex.Civ.App.)  In  servant's  action 
for  injuries,  any  error  in  court's  charge  luM  in- 
vited by  defendant's  request.— Texas  &  P.  Ry. 
Co.  V.  Williams,  196  S.  W.  230. 
9s»884  (Mo.App.)  Appellant  could  not  allege 
error  on  defendant's  failure  to  refile  answer  to 
amended  petition  where  bill  of  exceptions  and 
record  referred  to  "pleadings  filed  herein,"  and 
where  trial  was  on  issues  tendered  by  answer. — 
W.  T.  Rawleigh  Medical  Co.  v.  Abernathy,  196 
S.  W.  1042. 

(B)  Presniaptloiis. 

«=»907(3)  (Ark.)  Where  evidence  in  sapport  o( 
motion  to  strike  count  of  a  complaint  is  not  pre- 
served and  there  is  no  biU  of  exceptions,  appel- 
late court  must  presume  that  evidence  was  suf- 
ficient to  support  finding  of  trial  court  upon  is- 
sue of  fact  presented  by  motion  if  court  had 
authority  to  dismiss  motion  on  its  allegations. — 
Heard  v.  McCabe,  196  S.  W.  917. 
<S=s>907(5)  (Tex.Civ.App.)  Where  record  did  not 
show  how  notice  of  sale  was  to  be  made  nnder 
deeds  of  trust,  appellate  court  will  not  presume, 
on  objection  to  allowance  of  item  tor  advertis- 
ing notice  of  sale  thereunder,  that  they  provid- 
ed for  notice  by  posting  instead  of  advertiament, 
in  view  of  Rev.  St  arts.  3757,  3759,  aa  to  no- 
tices of  sales  of  real  estate.— Adama  t.  Kelly, 
196  S.  W.  576. 

<8=»909(1)  (Tex.O!v^Apif.)  Facts  set  forth  in 
the  statement  under  assignment  of  error  cnnnot 
be  presumed,  in  order  to  sustain  assignment. — 
Southern  Engine  &  Pump  Co.  v.  Teneha  Ldght 
&  Power  Co.,  196  S.  W.  260. 
«=>925(1)  (Tex.Civ.App.)  Where  appellants  had 
appeared  by  answer,  in  absence  of  evidence  to 
contrary,  it  will  be  presumed  on  appeal  that 
they  were  present  at  trial  and  had  notice  that 
appellee  was  seeking  to  foreclose  lien. — San  An- 
tonio, U.  &  G.  R.  Co.  V.  Hales,  196  S.  W.  903- 
9s>927(2)  (Tex.Civ.App.)  On  appeal  from  order 
dismissing,  for  lack  of  prosecution,  suit  against 
resident  and  nonresident  defendants,  where  it 
does  not  appear  that  plaintiff  requested  to  be 
permitted  to  proceed  as  against  resident  defend- 
ants who  had  been  served,  it  will  be  prestimed 
in  favor  of  action  of  trial  court  in  dismissing 
suit  for  want  of  prosecution,  that  he  did  not  so 
request— Cain  v.  Wharton,  196  S.  W.  952. 
€=3927(3)  (Mo.)  On  appeal  in  determining 
whether  cause  should  nave  been  submitted  to 
jury,  all  evidence  and  inferences  unfavorable  to 
appellant  must  be  disregarded,  and  all  evidence 
and  all  reasonable  inferences  favorable  to  hio 
must  be  taken  into  consideration.— Frankd  v. 
Hudson,  196  S.  W.  1121. 

€=927(5)  (Mo.App.)  On  appeal  fro^  judgment 
for  defendant  court  having  sustained  demurrer 
to  plaintiff's  evidence,  evidence  must  be  viewed 
in  light  most  favorable  to  plaintiff,  in  determin- 
ing whether  plaintitf  has  made  prima  fade  case. 
—Harris  v.  Stewart  196  S.  W.  1033. 
©=>930(1)  (Tex.  Civ.  App.)  Where  verdict  and 
judgment  were  for  plaintiff,  evidence  must  be 
regarded  on  appeal  in  light  of  facta  deduciUe 
from  plaintilFs  testimony. — Hodde  r.  MaloM 
Real  testate  Co.,  196  S.  W.  347. 
*=»930(1)  (Tex.Civ.App.)  In  reviewing  evidenct 
tending  to  support  findings  of  jury,  we  moat  ac- 
cept as  true  that  which  most  strongly  supports 
such  findings.— West  Lumber  Co.  v.  C.  B.  Cnm- 
mings  Export  Co.,  196  S.  W.  546. 
ie=393q(l)  (Tex.  C:iv.  App.)  After  verdict  for 
plaintiff,  appellate  court  must  aaaume  that  tct- 
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timony  for  pJaintiff  is  true.— Houaton  Oil  Co.  Of 
Texas  v.  Holland,  196  8.  W.  &d8. 
«=b93I(7)  (Ark.)  General  finding  for  defendant 
bi  action  on  note  tried  by  court  will  be  asaum- 
ed  to  be  based  on  any  one  or  more  of  the  de- 
fenses set  forth  which  were  sustained  by  sa£B- 
dent  eridence.— OoQch  y.  Starks,  196  8.  W.  473. 
«=>933(1)  (Tez.Civ.App.)  In  absence  of  show- 
ias  to  contrary,  trial  conrt's  order  oTMmling 
motion  for  new  trial  will  be  presumed  to  hare 
been  correct,  and,  if  necessary  to  support  order, 
presumption  will  be  Indulged  that  defendant's 
application  for  filing  of  findings  of  fact  was  with- 
drawn or  waived.—Ft.  Worth  &  R.  O.  Ry.  Oo. 
V.  Tuggle,  196  S.  W.  910. 
4=s>934(l}  (Tex.  Civ.  App.)  SSrery  presumption 
should  be  indulged  by  Conrt  of  Civil  Appeals  in. 
favor  of  action  and  judgment  ot  trial  court- 
Gain  T.  Wharton,  196  8.  W.  952. 
«=9935(1)  (Mo.App.)  It  may,  in  absence  of 
showing  to  contrary,  on  appeal  from  judgment 
adverse  to  plaintiff  in  action  to  set  aside  judg- 
ment agaiast  him  on  the  ground  that  he  was 
at  the  time  a  minor,  be  presumed  the  court 
V  found  he  was  not  a  minor. — ^Karicofe  v.  Schwa- 
ner,  196  S.  W.  46. 

(F)  Dlseretloa  trt  I^ower  Cowrt. 

^=9959(2)  (Ark.)  In  the  absence  of  a  showing 
to  the  contrary,  it  will  be  presumed  that  the 
court,  in  allowing  amended  and  substituted  an- 
srwers,  had  good  reason  therefor. — Richards  v. 
Howell.  196  S.  W.  483. 

«s»960(S)  (Mo.)  Refusal  to  strike  out  pleading 
of  party  refusing  to  testify  or  give  his  deposi- 
tion under  Rev.  St.  1909,  §  6361,  is  to  be  inter- 
fered with  only  in  the  case  of  clear  abuse  of  dis- 
cretion.—Frankel  V.  Hudson,  196  S.  W.  1121. 
®=3977(1)  (Mo.App.)  Trial  court's  ruling  upon 
motion  for  new  trial  will  not  be  disturbed  ex- 
cept for  clear  abuse  of  discretion. — Remfry  v. 
Mutual  life  Ins.  Co.  of  New  York,  196  S.  W. 
776. 

«=3978(3)  (Tex.Ctv.App.)  Where  undisputed  ev- 
idence showed  misconduct  of  jurors  in  reach- 
ing their  verdict,  trial  conrt's  refusal  to  grant 
new  trial  was  abuse  of  discretion,  reviewable 
on  appeal. — St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Roberts,  198  S.  W.  1004. 

(G)   (iaestlona  of  P»ct,  Terdlota,  and  Find- 
Ins** 

®=>995  (Mo.App.)  It  is  not  within  province  of 
Court  of  Appeals  to  weigh  evidence.— Dubinsky 
▼.  Hartford  Fire  Ins.  Co.,  of  Qartford,  Conn., 
196  S.  W.  1045. 

€=>995  (Tex.Ov.App.)  It  is  not  the  province  of 
the  court  on  appeal  to  determine  on  which  side 
of  an  issue  the  evidence  preponderates. — Texas 
&  P.  Ry.  Co.  y.  Schelb,  196  S.  W.  881. 
«=>999(1)  (Mo.)  On  question  of  fiict,  jury's 
finding  is  conclusive  in  law  case. — landsay  v. 
Sonora  Gold  Min.  &  Mill.  Co.,  190  R.  W.  764. 

«=»999(1)  (MoJ^pp.)  Question  of  fact  for  jury 
is  concluded  by  verdict.— St.  Louis  Police  Relief 
Ass'n  V.  American  Bonding  Co.  of  Baltimore, 
196  S.  W.  1148. 

«=s>IOOI(l)  (Ark^  It  is  not  within  the  province 
of  the  Supreme  Court  to  disregard  a  finding  of 
the  jury  based  upon  legally  sufficient  evidence. 
—St.  Louis  S.  W.  Ry.  Oo.  v.  McLaughlin,  196 
S.  W.  460. 

^=»  1 00 1(1)  (Ark.)  Appellate  courts  will  not  in- 
terfere with  verdicts  supported  by  substantial 
evidence;  and  strongest  probative  force  and 
every  reasonable  inference  will  be_  given  to  tes- 
timony in  favor  of  party  receiving  verdict. — 
Harris  v.  Bush,  196  8.  W.  471. 
<@==>  1001(1)  (Ark.)  Verdict  on  substantial  evi- 
dence will  not  be  disturbed.— Yazoo  &  M.  V. 
B.  Co.  V.  Jackson,  196  S.  W.  474. 


«a»IOOI(l>  <Mb.App.)  On  review  of  a.  rA<dliBt 

fk>r  plaintiff,  claim  that  be  failed  to  make  * 
case  means  that  from  evidence  no  reasonable  in^ 
foresee  of  negligence  of  defendant  can  be  drawn, 
or  that  plaintiff  was  guilty  of  contributory  neir- 
ligence  as  a  matter  of  law. — Hopkins  v.  Sweeney 
Automobile  School  Co.,  196  S.  W.  772. 
«S9l002  (Mo.App.)  Jury's  finding  on  conflicting 
evidence  on  issue  of  fact  is  binding  on  Court  of 
Appals. — Nichols  &  Shepard  Oo.  v.  Stokes,  196 
S.   W.   1075.      . 

<8=3l002  (Tex.Civ.App.)  The  appellate  court 
has  no  authcx'ity  to  substitute  its  findings  for 
those  of  jury  upon  conflicting  evidence. — West 
Lumber  Co.  v.  O.  R.  Cummings  Export  Co.,  196 
S.  W.  546. 

4=»I002  (Tex.Oiv.App.)  Findings  by  jury  on 
conflicting  evidence  cannot  be  disturbed  on  ap- 
peal.-Oraft8  v.  McAUen,  106  S.  W.  729. 
€=>I003  (Ark.)  In  an  action  for  damages  caus- 
ed by  flooding  plaintiff's  lands,  legal  evidence 
held  to  sustain  a  verdict  for  defendant  on  ap- 
peal, although  such  verdict  was  against  prepon- 
derance of  evidence. — ^Lisko  v.  Uhren,  196  8.  W. 
816. 

Appellate  court  will  not  disturb  verdict,  aa 
contrary  to  preponderance  of  evidence,  unless 
discretion  of  trial  judge  has  been  obviously 
.ibnsed.— Id. 

«=»I003  (Tex.Oiv.App.)  In  empl<^«'8  action 
for  injuries  sustained  before  enactment  of  Work- 
men's Compensation  Act,  where  all  phases  of 
assumed  risk  were  specifically  interposed  by  de- 
fendant on  trial,  appellate  court  has  only  to  de- 
termine whether  evidence  bearing  upon  defense 
was  practically  without  conflict. — Kirby  Lumber 
Co.  V.  Hardy,  186  S.  W.  211. 

€=sl005(l)  (Tenn.)  A  verdict  in  action  for  per- 
sonal injuries  can  have  no  weight  on  appeal, 
where  trial  court  overruled  defendant's  motion 
for  new  trial,  but  thereafter  rendered  judgment 
for  defendant  notwithstanding  the  verdict;  It 
being  impossible  to  say  that  such  verdict  had 
approval  of  trUI  court. — Hamburger  v.  Ulinois 
Cent.  R.  Ca,  196  S.  W.  144. 
<S=s>l005(4)  (Ark.)  Whether  verdict  la  contrary 
to  preponderance  of  evidence  is  for  trial  court 
and  verdict  will  not  be  disturbed  if  supported 
by  substantial  evidence. — Spadra  Creek  Coal 
C!o.  V.  Callahan,  196  S.  W.  477. 

<8s>l008(l)  (Tex.Civ.App.)  Trial  court's  finding 
on  uncontradicted  testimony  of  witness  is  con- 
clusive on  Court  of  Civil  Appeals.— <3antwell  v. 
Buttles.  196  S.  W.  666. 

<S=3l008(2)  (Mo.)  Court's  findings  on  issues  of 
law  tried  without  a  jury  have  the  same  standing 
as  a  verdict,  and  if  there  is  substantial  evidence 
to  support  them  are  binding  on  Supreme  Court, 
which  cannot  weigh  evidence. — Coulson  y,  I« 
Plant  196  S.  W.  1144. 

«s>l008(2)  (MoApip.)  Where  motion  to  quash 
execution  was  submitted  on  conflicting  evidience, 
jury  having  been  waived,  no  declarations  of  law 
asked  or  given,  and  no  nndings  of  fact  request- 
ed, finding  of  trial  court  is  conclusive. — Bank 
of  HUlsboro  v.  Bowen,  196  S.  W.  1026. 

iS=>l0O8(2)  (Tex.Oiv.App.)  Findings  of  fact  by 
trial  judge  sitting  without  jury  are  entitled  to 
at  least  as  much  weight  as  verdict  of  jury  on 
same  facts,  both  touching  credibility  of  witness- 
es and  weight  to  be  given  testimony. — Hart  v. 
Hnlaey,  196  8.  W.  802. 

<8s3lOIO(l)  (Ark.)  Finding  vt  court  will  not  be 
disturbed  if  there  is  any  substantial  evidence 
to  support  it— Sebastian  State  Bank  v.  Hol- 
land, 196  S.  W.  482. 

9=>I0I0(1)  (Mo.App.)  Where  cause  was  tried 
by  court  without  jury,  court's  findings  of  fact, 
supported  by  substantial  evidence,  are  conclu- 
sive.—Barton  V.  Louisville  &  N.  R.  Co.,  196  S. 
W.  379. 
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4a»IOI0(l)  (Mojlpp.)  If  there  i&  any  mibetan- 
tial  evidence  to  support  recovery  on  any  tenable 
theory,  finding  and  judgment  of  trial  court 
Ahoald  be  sustained,  unless  prejudicial  error  in- 
tervened by  way  of  rulings  at  triaL — Stringfel- 
low  V.  Rosebrougb  Monument  Co.,  106  S.  W. 
1050. 

«=>  1010(1)  (Tex.Civ.App.)  Court  of  Civil  Ap- 
peals will  not  disturb  findinir  -and  judgment  of 
trial  court  on  finding  of  fact  if  there  is  any  evi- 
dence in  record  to  support  it.— rHart  v.  Hulsey, 
196  S.  W.  302. 

<fc=10IO(l)  (Tex.CivApp.)  The  Court  of  Ap- 
peals is  bound  by  the  district  court's  finding  of 
fact,  having  evidence  to  sustain  it,  ttiat  it  Is 
not  for  the  best  interest  of  the  people  in  a 
certain  school  district  to  be  divided  mto  two 
districts.— Schulz  v.  Davis,  196  S.  W.  727. 
^=»I0II(1)  (Ky.)  Conclusions  of  circuit  court 
on  conflicting  evidence  will  not  be  disturbed  on 
appeal,  unless  found  to  be  against  weifcht  of 
evidence.— Pittsburgh  Filter  Mfg.  Co.  v.  Smith, 
196  S.  W.  150. 

«=9lOI2(l)  (Tex.Civ.App.)  Unless  trial  court's 
finding  is  against  great  weight  of  evidence,  it 
should  be  upheld  by  appellate  court. — Cantwell 
V.  Suttles,  196  S.  W.  656. 
«ss>l022(2)  (Mo.)  In  action  at  law,  where  trial 
court  has  substituted  its  own  findings  of  fact 
for  those  of  a  referee,  court's  findings  are  pre- 
sumably correct,  and  Supreme  Court  Avill  set 
them  aside  only  where  they  are  not  supported  by 
substantial  evidence.-^ity  of  St.  Louis  v. 
Parker-Washington  Co.,  196  S.  W.  767. 

(H)    Hsrinlena  Brror. 

«=9l027  (Tcx.Civ.App.)  The  refusal  of  a  re- 
quested cnarf^e  in  action  for  deceased's  death 
caused  by  railway  train  was  harmless,  where 
the  result  would  have  been  the  same  had  the  re- 
quest been  granted.— Texas  &  P.  Ry.  Co.  v. 
Jones,  196  S.  W.  357. 

«=)>I036(2)  (Tex.Civ.App.)  Misjoinder  of  par- 
ties is  not  cause  for  reversal  where  no  prejudice 
appears.— Lanttford  v.  Power,  196  S.  W.  662. 
«s>l 039(2)  (Tex.Civ.App.)  Failure  of  a  peti- 
tion, in  a  broker's  action  for  compensation,  to 
allege  fully  terms  of  alleged  contract,  did  not 
warrant  reversal,  where  it  was  probable  that 
no  harm  resulted  to  appellant — Britton  v.  Ea- 
«an,  106  S.  W.  972. 

«=>I039(3)  (Tex.Civ.App.)  Where  an  injured 
servant  alleged  that  bis  own  master  was  negli- 
gent and  liable  under  both  the  fe<leral  and  the 
^tate  law,  and  that  a  connecting  carrier  was 
negligent  under  both  federal  and  state  law, 
neither  could  complain  of  misjoinder  where  it 
ultimately  appeared  that  the  master  was  liable 
under  state  law,  and  the  other  defendant  was 
liable  under  the  federal  law.— MissourijK.  &  T. 
Ry.  Co.  of  Texas  v.  Grimes,  196  S.  W.  691. 
«s»l039(4)  (Tex.Civ.App.)  The  use  of  improp- 
er language  in  a  pleading  will  not  call  for  re- 
vernal,  where  from  the  verdict  it  does  not  ap- 
pear that  the  Jury  were  prejudiced. — St.  Louis, 
B.  &  M.  Ry.  Co.  V.  Green,  106  S.  W.  556. 
«=»I040(1<W  (Tex.Civ.App.)  fn  view  of  plea  of 
confession  and  avoidance  and  fact  that  notes 
sued  on  were  due  before  trial,  overruling  of  de- 
murrer to  petition  because  it  was  filed  before 
earliest  notes  were  due  was  harmless. — Howe  v. 
Daugherty,  196  S.  W.  240. 
4=9  1041(5)  (Tex.Civ.App.)  Alleging  of  matter 
in  supplemental  petition,  which  more  properly 
should  have  been  alleged  in  amended  petition, 
will  not  warrant  reversal,  where  no  harm  re- 
sulted to  appellant.— BrittOD  v.  Kagan,  196  S. 
W.  972. 

«=>I043(2)  (Tex.Civ.App.)  Refusal  to  sustain 
defendant's  motion  to  dismiss  appeal  for  in- 
BulBciency  of  aflidavit  of  inability  to  pay  coat 
was  harmless,  where  plaintiffs  recovered  judg- 
ment which  carried  with  it  costs. — Davidson  v. 
Jones,  BnlUvaa  St  Joms.  19«  a.  W.  £71. 


«:«» 104389  <Tex.Giv.App.)  That  too  small  an 
injunction  t>ond  was  originally  required  is  not 
reversible  error,  where  the  injunction  was  prop- 
erly issued  and  the  final  decree  releaaed  the 
surety.— Mansfield  v.  Ramsey,  196  S.  W.  33a 
®3Bl046(3)  (Tex.Civ.App.)  Defendant  was  not 
harmed  by  refusal  of  court  to  permit  bim  to  open 
and  close  argument,  where  the  court  instructed  a 
verdict  for  plaintiff.— Rowe  v.  Daagberty,  196 
S.  W.  240. 

«s»l046(6)  (Ark.)  It  is  reversible  error  for  trial 
judge,  before  jury,  during  trial,  to  express  an 
opinion  on  weight  of  evidence,  which  question 
is  within  exclusive  province  of  the  Jury. — Lisko 
v.  Uhren.  196  S.  W.  816. 

«s»l047(8)  (MoApp.)  In  action  for  injaries  at 
a  crossing,  evidence  of  road  by  user  cured  error 
in  overruling  defendant's  motion  to  strike  ont  an- 
swer of  plaintiff  that  road  which  crossed  rail- 
road was  a  public  road  as  not  best  evidence.— 
Webb  V.  Deering  Southwestern  Ry.  Co.,  196 
S.  W.  86. 

«s»l050(l)  (Ark.)  Admitting  opinion  of  witnea 
that  insured's  mental  and  phydcal  omdition  was 
known  to  any  one  who  met  him  and  tallced  to  ' 
him  held  not  prejudicial  to  the  defendant  insurer 
where  the  witness  had  testified  in  detail  as  to 
what  insured's  pltyaical  eonditioD  and  appear- 
ance were.— Mutual  Aid  Union  v.  BlacknaU.  196 
S.  W.  792. 

<S=3l090(l)  (Kfo.App.)  In  action  on  contract 
for  hauling  dirt,  objection  to  inquiry  as  to 
whether  persons  went  with  plaintiff  and  "looked 
it  over,"  to  which  witness  answered  "Yes,"  was 
trivial— Feren  v.  Epperson  Inv.  Co.,  196  S.  W. 
435. 

<S=»  1050(1)  (Tex.Civ.App.)  Error,  if  any,  in  pei^ 
mitting  witness  to  testify  concerning  diseased 
condition  by  calling-it  an  abscess  held  harmless; 
other  witnesses  referring  to  condition  in  the 
same  term  without  objection. — Hackler  t.  In- 
gram, 196  S.  W.  279. 

iS=>l050(l)  (Tex.Clv.App.)  Admission  of  affida- 
vit of  deceased  surveyor  as  to  what  he  did  and 
found  in  making  survey,  if  error,  held  harmless, 
court's  findings  not  being  influenced  thereby.— 
Kenedy  Pasture  Co.  v.  State,  196  S.  W.  2S7. 

In  trespass  to  try  title,  admission  of  letters 
from  deceased  surve,vor  notifying  certain  par- 
ties that  he  would  make  surveys  in  neighborhood, 
if  error,  held  harmless. — Id. 
<S=3l050(l)  (Tex.Civ.App.)  In  action  on  fiie 
policy  in  which  defense  was  award,  statement 
that  she  did  not  know  the  policy  antborizcd 
award  held  not  prejudicial  to  defendant. — Se- 
curity Ins.  Co.  V.  Kelly,  196  S.  W.  874. 

«=s>l050(2)  (Tex.Civ.App.)  In  action  against 
railroad  for  death  of  2%  year  old  diild,  caused 
by  poorly  heated  cars,  admission  of  evidence 
that  public  schools  were  heated  to  certain  tem- 
perature, held  harmless  error. — Scfaaff  y.  Shep- 
herd, 196  S.  W.  282. 

Where  defendant  carrier  claimed  child's  death 
was  due  to  improper  care,  and  not  to  its  poorly 
heated  cars,  error  in  admitting  testimony  tliat 
child's  mother  gave  It  as  good  attention  as  wit- 
ness could  expect,  htid  harmless. — Id. 

Where  defendant  carrier  claimed  ciiild'a  death 
was  due  to  improper  attention,  and  not  to  its 
poorly  heated  cars,  error  in  admitting  testimony 
that  ordinary  people  were  not  as  careful  as  phy- 
sician would  be  aliout  exposing  sick  children. 
held  harmless. — Id. 

<8=>I05I(1)  (Mo.App.)  Where  there  was  dir«ct 
testimony  to  support  court's  finding  as  to  value 
of  mortgaged  property  at  time  of  alleged  fraud- 
ulent sale,  admitting  testimony  as  to  price  re- 
ceived by  purchaser  at  sale  shortly  after  mort- 
gage sale  was  without  prejudice. — Avery  Ca. 
V.  Kemp,  196  S.  W.  1069. 

®=3l05l(l>  (Tex.Civ.App.)  In  action  against 
Connecting  carrier  for  damages  to  interstate 
shipment  of  mules,  objection  to  admission  of 
heaiaay   arid«ac«  hM  imaoateri*!   wbera    fact 
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testified  to  waa  iaffioputaMr  shotvii  br  other  evi- 
dence—ChieaKO,  R.  I.  &  G.  Ry.  Co;  v.  Jenkins, 
196  S.  W.  679. 

®=9l05l(l)  (Tex.Civ.App.)  AdmiMdon  of  opin- 
ion evidence  a«  to  time  osually  consumed  in 
shipment  of  live  stock,  held  btnnless  in  view 
of  other  evidence.— Chicago,  R.  I.  &  G.  By.  Co. 
V.  Hehsley,  196  S.  W.  97i 
«=9l054(l)  (Tex.Civ.App.)  In  gait  contesting 
election  of  drtiinage  commissioners,  where  there 
was  ample  admissible  testimony  sustaining  find- 
ings as  to  residence  of  voter,  admission  of  ob- 
ie<:tionable  testimony  on  point  was  harmless; 
trial  being  to  court — Cautwell  v.  Suttles,  196 
B.  W.  656. 

<8=>I056(1)  <Tex.Civ.App.)  Wbera  evidence 
showed  no  Consideration  for  alleged  verbal  re- 
lease of  maker  of  notes  by  holder,  maker  was  not 
damaged  by  exclusion  of  evidence  relating  there- 
to.—Rpwe  V.  Dan^erty,  196  S.  W.  240. 
C=»I058(1)  (Mo.App.)  Any  error  in  excluding 
evidence  already  covered  by  previous  testimony 
is  harmless. — Smoot  v.  Depnison,  196  S.  W. 
1018. 

®=>I058(2)  (Mo.App.)  Any  error  in  excluding 
question  whether  witness  made  certain  stater 
ment  is  harmless,  where  he  testified  on  cross- 
examination  that  he  did  not. — Smoot  v.  Den- 
nison,  196  S.  W.  1018. 

@=>I058(2)  (Tex.Civ.App.)  Appellant  could  not 
urge  error  in  excluding;  his  expert  witness'  an- 
swer to  certain  question  'where  such  witness 
was  allowed  to  twtify  to  substantially  same 
facts.— Brewster  v.  City  of  Forney,  196  S.  W. 
636. 

«=3l060(4)  (Tex.Civ.App.)  Although  counsel's 
argument  to  jury^was  improper,  it  will  not  call 
for  reversal,  where  it  does  not  appear  that  it 
caused  jury  to  render  an  improper  verdict. — 
St.  Ix>nis,  B.  ft  M.  By.  Co.  v.  Ureen,  196  S. 
W.  555. 

«=>I062(1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, submission  of  special '  Issues  as  to  whether 
plaintiffs  held  record  title  to  land  sued  for,  where 
undisputed  evidence  showed  that  plaintiff  held 
Buch  title,  held  harmless  error.— Settegast  v. 
Blakely,  196  S.  W.  253. 

<3=3l062(l)  (Tex.Civ.App.)  In  action  against 
city  for  damages  from  city's  septic  sewer  tank, 
court's  inquiry  of  jury  whether  city  had  no- 
tice of  damage  abont  to  be'  done  plaintiff,  to 
which  jury  answered,  "No,"  was  not  prejudicial 
to  plaintiff  as  impressing  jury  that  notice  was 
necessary  to  his  recovery,  where  jury  found 
plaintiff  was  damaged. — Brewster  v.  City  of 
Forney,  196  S.  VV.  636. 

«=>I062(1)  (Tex.Civ.App.)  In  action  on  a  fire 
policy  in  which  the  case  was  submitted  on  spe- 
.-ial  issue,  though  recovery  could  not  be  more 
tlian  actual  value  witn  deduction  for  deprecia- 
tiou,  issue  rehiring  jury  to  find  cost  to  repair 
or  replace  building,  etc.,  held  not  reversible  er- 
ror.—Security  Ins.  Co.  V.  Kelly,  196  8.  W.  874. 

«=5»I062(2)  (McApp.)  Where  there  was  no  testi- 
mony to  controvert  fact  that  plaintiff  was  in- 
duced by  false  representations  to  sell  his  farm 
for  ■$3,000,  failnre  to  require  finding  that  plain- 
tiff was  so  induced  to  sell,  was  not  prejudicial 
to  defendants.— Palmer  v.  Hnckstep,  196  S.  W. 
1053. 

«=5»  1062(2)  (Tex.Civ.App.)  In  view  of  the  anti- 
trust sUtute  (Rev.  St.  1911,  arts.  7796-7809), 
and  particularly  article  7797,  in  an  action  in- 
volving purchase  of  assets  of  bank  by  individ- 
ual, where'  issue  whether  contract  was  entered 
into  in  bdialf  of  another  bank  to  destroy  com- 
petition was  presented  by  defendants'  pleadings, 
refusal  of  request  for  its  submission  as  issue  of 
fact  held  reversible  error.— Langford  v.  Power, 
196  S.  W.  662. 

«=9l062(3)  (Tex.OivJlpp.)  In  view  of  Rev.  St. 
arts.  1980,  1981,  as  to  resubmission  of  issues 


wiiere  the  verdict  M  not  responsive,  the  eourt'J 
action  in  withdrawing  certain  issues  submitted 
held  not  prejudicial  error.— North  American 
Dredging  Co.  v.  Pugh,  196  S.  W.  255. 
@=9l062(3)  (Tex.Civ.App.)  In  trespass  to  try 
title,  withdrawal  from  jury  of  issue  submitted 
held  harmless  to  defendant. — Houston  Oil  Co. 
of  Texas  v.  Holland,  196  S.  W.  668. 
«=9l062(5)  (Tex.Civ.App.)  Submission  to  the 
jury  of  an  immaterial  special  issue  is  harmless. 
-<fraft8  v.  McAllen,  196  S.  W.  729. 
«?sl064(l)  (Mo.App.)  In  action  for  injuries  at 
railroad  crossing,  failure  of  plaintiff's  given  in- 
stuction  on  humanitarian  doctrine  to  require 
finding  that  plaintiff  was  in  position  of  peril 
when  he  could  have  been  seen  by  ordinary  care 
held  not  reversible  error  under  evidence. — Webb 
V.  Deering  Southwestern  Ry.  Co.,  196  S.  W.  86. 
4=s>l064(l)  (Mo.App.)  In  action  on  fire  policy, 
court's  modification  of  defendant's  requested 
diarge  as  to  plaintiff's  acquiescence  or  agree- 
ment in  cancellation  of  policy,  held  not  prej- 
udicially erroneous. — Bubinsky  v.  Hartford  Fir« 
Ins.  Co.,  of  Hartford,  Conn.,  196  S.  W.  1045. 
9=91064(2)  (Mo.App.)  In  a  husband's  action  for 
loss  of  wife's  services  and  for  expenses  of  med- 
ical attention  to  her  made  necessary  by  injuries 
received  by  her  when  a  iHllboard  on  sidewalk 
blew  over  and  tell  upon  her,  an  instruction  held 
not  reversible  error.— Van  t>e  Vere  v.  Kansas 
City,  190  S.  W.  785. 

9=3)068(4)  (Mo.App.)  Any  error  in  instruction 
which  failed  to  limit  recovery  to  amount  sued 
for  is  harmless,  where  verdict  'was  within 
amount  claimed.— Smoot  v.  Dennison,  106  S. 
W.  1018. 

9=>I073(1)  (Ky.)  Where  individuals  sued  dty  to 
rcRtiain  it  from  removing  building,  and  city  sued 
to  secuie  removii],  whun  trial  court  could  have 
rendered  full  relief  in  first  suit,  error  in  dismiss- 
ing suit  filed  by  individuals  ajid  giving  judgment 
in  suit  filed  by  city,  was  harmless  to  individuals; 
judgment  being  correct,  merely  being  in  wrong 
case.— Galauty  &  Alper  ▼.  City  of  Maysvillo,  196 
S.  W.  169. 

<S=s>l074(3)  (Tex.Civ.App.)  Whera  court  was 
warranted  in  dismissing  suit  for  lack  of  prose- 
cution, failure  to  permit  plaintiff  to  incorporate 
in  bill  of  exceptions  his  amended  petition,  show^: 
ing  why  he  should  be  permitted  to  cite  unserved 
defendants  by  publication  was  lulrmless.— Cain 
V.  Wharton,  196  8.  W.  952. 

(K)  Babseqaeat  Appeal*. 
9=>I099(7)  (Mo.App.)  Where  on  prior  appeal 
it  was  said  that  plaintiff  proved  specific  negli' 
gence  fully  showing  what  caused  the  accident, 
and  the  evidence  on  the  subsequent  trial  was 
substantially  the  same,  such  prior  holding  was 
binding  on  subsequent  appeal  on  the  objection 
that  demurrer  to  evidence  should  have  been 
sustained.— McAnany  v.  Shipley,  196  S.  W.  378. 

XVn.   DETERMINATIOir  AND  DIS- 

POSITIOir  OF  CAUSE. 

(D)  Reversal. 

<8=>II69(8)  (Tex.Civ.App.)  In  soit  by  contrac- 
tor against  railroad  company  and  its  receiver, 
that  judgment  was  erroneously  entered  against 
receiver  is  an  error  wbich  may  be  corrected  on 
appeal  without  reversal  of  judgment. — San  An- 
tonio, U.  &  G.  R.  Co.  ▼.  Holes,  196  S.  W.  903. 
«=»II75(2)  (Tex.Civ.App.)  Where  judgment 
against  telephone  company  and  electric  compa-' 
ny  as  joint  wrongdoers  was  recovered,  judgment 
of  indemnity  in  electric  company's  cross-action 
against  the  telephone  company  may  be  rendered 
by  Court  of  Civil  Appeals,  in  view  of  Rev.  St. 
1911,  art.  1626.— City  of  Weatfierford  Water, 
Light  &  Ice  Co.  v.  Veit,  196  S.  W.  986. 

Where  trial  court  failed  to  declare  law  aris- 
ing from  undisputed  facts  regarding  contribn- 
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tlon  between  tort-fetuBon,  if  became  appellate 
oonrt'a  duty  to  do  so. — Id. 

•s»ll75^3)  (Tex.Civ.App.)  In  employe's  action 
for  injuries  where  it  appears  that  case  was  fol- 
ly developed  in  trial  court,  and  that  there  was 
no  reasonable  probability  appnrent  from  record 
that  plaintiff  could  make  out  case  of  liability 
against  defendant  on  another  trial,  appellate 
conrt  mnst  reverse  judgment  for  plaintiff  and 
render  judgment  for  defendant. — ^Kirby  liumber 
Co.  T.  Hardy,  196  S.  W.  211. 

«=>II78(8)  (Tex.CivJipp.)  Judgment  for  de- 
fendant, in  action  by  plaintiff  as  owner  for  pos- 
session of  buggies,  will  be  reversed,  and  plaintiff 
allowed  to  amend  its  petition  to  allege  the  prop- 
er grounds  for  relief,  where  the  petition  shows 
plaintiff  to  be  in  law  a  mortgagee  entitled  to  re- 
lief.— Joset^  W.  Moon  Buggy  Co.  v,  Moore- 
Hustead  Co.,  196  S.  W.  328. 

(F)  Mandat*    aail    Prf>cecdiiiK*    in    Ijowex 
Court. 

«s»ri88  (Tex.Civ.App.)  Either  party  after  deci- 
•iou  of  appeal  by  Court  of  Civil  Appeals  had 
right  to  procure  issuance  of  mandate. — Uilmore 
V.  Ladell,  106  S.  W.  362. 

Where  judgment  against  defendant  was  revers- 
ed, if  he  desired  to  have  matter  retried  in  same 
action,  he  should  have  procured  mandate  within 
12  months  of  decision  on  appeal,  under  Rev.  St. 
1911j  art.  1559,  but,  not  having  done  so,  he  can- 
not, in  another  action  by  him,  take  advantage  of 
dismissal  of  case  from  docket;  parties  stand  as 
though  no  suit  bad  ever  been  brought. — Id. 

«=s>ll9l  (Tex.Civ.App.)  Under  Rev.  St.  art 
1559,  providing  that  upon  reversal  and  remand- 
ing, if  mandate  is  not  taken  out  within  12 
months,  then,  upon  filing  in  court  below  of  cer- 
tificate of  the  clerk  of  the  appellate  court  to 
that  effect,  the  case  shall  be  dismissed  from  the 
docket  of  the  lower  court,  the  clerk  of  the  Court 
of  CivU  Appeals  was  not  required  to  make  cer- 
tificate stating  only  the  date  of  judgment  re- 
versing and  remanding  the  judgment  of  the  court 
below,  and  that  no  mandate  had  been  taken  out. 
—Texas  Co.  v.  Charles  Clark  &  Co.,  196  S.  W. 
261. 

The  jurisdiction  of  the  Court  of  Civil  Appeals 
reversing  and  remanding  a  cause  terminating 
with  the  expiration  of  the  term  in  which  such 
judgment  was  rendered  and  a  motion  for  rehear- 
lag  refused,  such  court  has  no  original  jurisdic- 
tion of  a  motion  by  appellant  to  require  the  derk 
of  that  court  to  issue  the  certificate  of  no  man- 
date taken  out  specified  by  Rev.  St.  art.  1559. 
-Id. 

«s»ll98  (Mo.)  Where  cause  is  remanded  to 
trial  court  writh  specific  directions  to  enter  cer- 
tain judgment,  it  has  no  other  alternative  than 
to  comply  with  such  mandate. — Meyer  v.  Gold- 
smith, 196  S.  W.  745. 

9=3>I202  (Mo.)  Motion  for  new  trial  has  no 
place  in  our  procedure  after  entry  of  judgment 
by  trial  court  in  accordance  with  mandate  of 
court  of  appeals.— Meyer  v.  Goldsmith,  196  S. 
W.  745. 

4=3  1207(4)  (Mo~^pp.)  Where  cause  was  re- 
manded, with  directicms  to  set  aside  the  default, 
and  minute  entries  were  made  that  the  case  had 
been  reversed  and  remanded  and  the  judgment 
set  aside,  and  the  case  was  assigned  for  trial, 
in  which  appellants  appeared  and  litigated, 
they  could  not  object  that  the  judgment  on  sec- 
ond trial  was  invalid,  because  formal  order  ex- 
pressly setting  aside  default  was  not  entered. 
—Gate  City  Nat.  Bank  v.  Strother,  196  S.  W. 
447. 

(Q)  Jvriadlctlon   wnd  Proeeedlnv*  of  Ap- 
pellate Conrt  After  Remand. 

4=91220  (Mo.)  There  is  no  appeal  from  judg- 
ment entered  in  accordance  with  unanimous 
mandate  of  appellate  court.— Meyet  v.  Gold- 
smith, 196  S.  W.  74ft. 


APPLIANCES. 


See  Master  and  Servuit,  «3»101-129,  234-2S5. 
278,  289-293.  { 

APPOINTMENT. 

See  Bxectttors  and  Administrators,  4s>29. 

APPRAISEMENT. 

See  TaxaUon,  «=»897. 

APPROVAL 

See  Appeal  and  E^or,  4=>1022. 

APPURTENANCES. 

See  Mortgages,  «3»188.  . 

ARBITRATION  AND  AWARD. 

See  Insurance,  ®=>672-576;   Reference. 
m.   AD7ARD. 

4='82(4)  (Ky.)  Where  award  made  by  enginea 
respecting  matters  in  dispute  between  watet  I 
company  and  filter  company  did  not  result  from 
arbitration  to  which  plaintiff  was  party,  be 
was  not  hound  by  award. — Pittsbuiih  E^ter 
Mfg.  Co.  V.  Smith,  106  S.  W.  150. 

ARGUMENT  OF  COUNSEL. 

See  Appeal  and  Error,  «=»106,  207;    Griminil 
Law,  «=»71»-730,  1171;    Trial,  *=»114-133. 

ARREST. 

See  Bail ;  False  Imprisonment. 

ARREST  OF  JUDGMENT. 

See  Judgment.  «=>263,  266. 

ARSON. 

See  Conspiracy,  4=s>47 ;  Criminal  Law,  4=3389. 

4e='37(1)  (Ky.)  In  prosecution  for  baming  to- 
bacco barn,  verdict  of  guilty  held  not  palpably 
or  flagrantly  against  evidence.— Allen  ▼.  Coia- 
mcmwealth,  196  S.  W.  160. 

ASSAULT  AND  BATTERY. 

See  Rape,  «=9l6. 

X.   CIVXL  LIABTT.ITY. 

(A)  Aota   Constltutlnir   Aaaanlt  or   Batterr 
and  JLlabllltr  Therefor. 

4=3(0  (Tex.Civ.App.)  Custom  for  supeiintend- 
ent  of  schools  of  city  to  diastise  pupils  existed 
in  violation  of  principles  of  civil  law  and  of 
provision  of  Criminal  Code  denouncing  use  of 
unlawful  violence  upon  another's  person,  and 
custom  was  not  defense  to  superintendent  when 
sued  for  assault  by  pupil  whom  he  chastiaed.— 
Prendergast  v.  Masterson.  196  S.  W.  240. 

XX.  OBIMXITAI.  BEBPOMSIBXXJTT. 
(A)  Olfensea. 

4=»7I  (TeK.Cr.App.)  Defendant,  having  induced 

another  to  make  assault,  is  guilty  of  assault: 


distinction  between  principal  and  accomplice 
not  being  recognized  m  misdemeanors. — T-fiH^*™ 
V.  State,  196  S.  W.  839. 


(B)  Proeeontloa  and  Pnnlslink«B«. 

4s>92  (Tex.Cr.App.)  In  prosecution  for  aggra- 
vated assault,  evidence  field  insoflicieBt  to  sbo« 
character  of  seriouaneBS  required  to  render  as- 
sault aggravated.— Royston  v.  State,  196  S.  W. 
542. 

ASSESSMENT. 

See  Eminent  Domain,  4=s>203 ;  Mnaidpal  Oer- 
potations,  »n>4aa-ft8a. 


Digitized  by  ^OOQlC 


211 


INDBIK-OIOEST 


ASSETS. 

!«e  Executors  and  AdministratoEa,  4s>118. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  E>rror,  9=>722-742. 

ASSIGNMENTS. 

5ee  Corporations,  ®=>123 ;  Fraudulent,  Con- 
Teyances;  Judgment,  ®=»839;  Landlord  and 
Tenant,  «3>77,  80V&. 

Z.  REOtTISITES  AND   VAXIOrTY. 

A)  Propartr.  Bstmtea.  «n4  Blvhta  Aasicn- 

•ble. 

S=»3  (Tex.CiT.App.)  Rev.  St  1911,  art.  6833, 
18  to  record  of  transfers  of  judgment,  has  no 
tpplication  to  cause  of  action  on  wliich  suit  has 
lot  been  filed.— Browne  v.  King,  196  S.  W.  884. 

B)  Mode  »nd   SnIlleleBcr    of   AaalrBment. 

$=>48  (Tcx.Civ.App.)  An  equitable  or  construc- 
:ive  assignment  of  a  fund  does  not  depend  upon 
iny  particular  form  of  words,  but  may  be  cre- 
tted  by  any  language  or  act  making  an  appro- 
>riation  of  the  fund.— C.  W.  Hahl  &  Co.  v. 
rlutcheaoD,  Campbell  ft  HntchesMi,- 196  S.  W. 

(C)  Validity 

J=>68  (Mo.App.)  By  receiving  an  assignment  of 
I  part  of  a  debt  ^thout  objection,  the  debtor 
vaivea  objection  to  splitting  the  claim. — ^Fried- 
nan  v.  Griffith,  106  S.  W.  75. 

Where  the  invalidity  of  an  assignment  as  a 
>artial  assignment  was  waived,  the  presentation 
Jiereof  to  the  debtor,  regardless  of  acceptance, 
rested  in  the  assignee  the  right  to  receive  the 
noney.— Id. 

IV.  ACTIONS. 

S=>I35  (MoApp.)  Where  contractor  assigned 
lart  of  funds  in  hands  of  owner  which  the  owner 
igreed  to  pay  if  the'  contrttctor  had  any  sums  due 
lim  thereafter,  and  the  contractor  thereafter 
>rougbt  suit,  to  settle  which  the  owner  paid  a 
lum  in  excess  of  the  assignment,  while  such 
>ayment  conid  not  be  relied  on  as  the  basis  of  a 
rause  of  action  by  the  assignee  against  the  own- 
•r,  it  was  admissible  on  the  question  of  the  ex- 
stence  of  a  debt  to  the  contractor. — Friedman  t. 
5riffith,  196  S.  W.  75. 

5=»I37  (Ho>App.)  Kvidence  held  to  present  a 
ury  question  whether  after  a  contractor  gave 
in  assignment  of  funds  due  him  he  at  any  time 
ind  any  funds  in  the  hands  of  the  addressee  of 
he  assignment  due  him.— FViedman  v.  Griffith. 
L96  S.  W.  76. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

Jee  Bankruptcy. 

ASSUMPSIT,  ACTION  OF. 

Jee  Money  Received, 

ASSUMPTION. 

$ee  Trial,  «s»191. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  <S=>203-226,  280-295. 

ASYLUMS. 

3ee  Hospitals. 

AHACHMENT. 

See  Garnishment ;    Homestead ;    Seqneotration. 


ATTEMPT. 

See  Criminal  Law,  fi=>44. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=i>207, 1060 ;  Bills  and 
Notes,  «=s>471;  Criminal  Law,  «=>713-730, 
1171;  Limitation  of  Actions,  «=346;  Trial. 
«=»114-133. 

IT.  COMPiaWATTOW  AND  LIEN  OF 
ATTOBNXY. 

tA)  Fees  «nd  Otkcr  RemvacratioB. 

iS=»l48(2)  (Tex^CUvJlpp.)  Under  contract  be- 
tween attorneys  and  client,  held,  that  the  attor- 
neys became  the  e<}uitable  owners  of  one-half  of 
the  judgment  obtained  by  them  for  their  client. 
— C.  W.  Hahl  &  Co.  V.  Hutcheson,  Campbell  ft 
Hutcheson,  196  S.  W.  262. 

(B)  Lien. 

^=>I82(2)  (Mo.App.)  Attorney's  lien  on  proceeds 
of  client's  cause  of  action  attaches  to  judgment 
or  proceeding  in  federal  court  for  state.— 
Laughlin  v.  Union  Pac.  By.  Co.,  196  S.  W.  39& 
<S=»I90(3)  (Mo.App.)  Under  Rev.  St.  1909,  { 
965,  attorneys'  lien  statute,  attorney  held  n<^ 
contined  to  request  to  federal  court  which  ren- 
dered judgment  for  client  represented  by  other 
attorneys  to  set  aside  satisfaction  of  judgment 
by  defendant  railroad,  which  had  notice  of  lien, 
but  entitled  to  maintain  claim  in  state  court 
in  direct  action  against  road  for  enforcement 
of  lien.— Laughlin  v.  Union  Pac.  By.  Co.,  196 
S.  W.  398. 

AUTHENTICATION. 

Se«  BMdence,  <8=»378. 

AUTHORITY. 

See  Principal  and  Agmt,  «=>92-104. 

AUTOMOBILES. 

See  Carriers,  «=»131,  140;    Evidence,  «=9471;  ' 
Garage  Keepers,  ®s>14 ;    Insurance,  4?=>S7 ; 
Municipal  Corporations,  4=>705,  706;   Negli- 
gence, 4=»136. 

BAIL 

H.  IN    CBIMINAI.   PBOSECimONS. 

«s»7l  (Tex.Cr.App.)  Where  one  convicted  of  a 
misdemeanor  entered  into  a  bond  after  adjourn- 
ment of  court,  but  did  not  enter  into  a  recogni- 
zance during  term  time,  the  bond  does  not  com- 
ply with  the  law  requiring  a  recognizance,  and 
bis  appeal  will  be  dismissed. — Turman  v.  State, 
196  S.  W.  181. 

BAILMENT. 

See  Carriers,  «=»68-152;  Depositaries; 
Pledges. 

BANKRUPTCY. 

ni.   ASSIONM ENT,  ADBSINISTRATION. 

AND  DISTRIBUTION  OF  BANK- 

BUPT'S  ESTATE. 

(B)  AaalKnment,    and    Title,    RIvkta,    aad 
Rcmedlea  of  I'raatee   in   Qeaeral. 

«=>I52  (Ark.)  Under  Bankruptcy  Act,  S  70a, 
hetd,  that  where  debtor  knew  when  he  paid 
judgment  in  garnishment  proceedings  against 
bansrupt  that  involuntary  petition  had  been 
filed,  trustee  could  recover  from  debtor  amount 
due  bankrupt  when  petition  was  filed.— Petty  v. 
Wilkins,  196  S.  W.  453". 

(B)   Aetloaa  br  or  Avalast  Trustee. 

®=3302(2)  (Ark.)  In  action  by  trustee  in  bank- 
ruptcy, plaintiff's  reply  held  to  chaise  that 
deiendant  had  notice  of  bankruptcy  petition  l>e- 
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fore  he  paid  judgment  in  garniBhment  proceed- 
ing against  bankrupt,— Petty  v.  Wilkins,  196  S. 

In  actinD  by  trustee  in  bankruptcy  held,  that 
answer  tliat  defendant  paid  money  "in  good 
faith"  in  satisfaction  of  judgment  in  garnish- 
tnent  proceedings  against  bankrupt  must  be 
construed  as  meaning  tbat  there  was  no  collu- 
sion between  defendant  and  judgment  plaintiff 
in  such  proceeding.— Id. 

BANKS  AND  BANKING. 

II.  BAKKIirO     OORPORATIOHS     ANB 

ASSOCIATIONS. 

(B)  Capital.  Stock,  and  Dlvldenda. 

®=339  (Ark.)  Under  Const,  art  12,  i  8,*  taking 
Of  notes  in  payment  of  the  capital  stock  of  a 
bank  held  unlawful. — Bank  of  Commerce  r. 
Goolsby,  196  S.  W.  803. 

(D)   Oflleers  and  Aicenta. 

^:=354(1)  (Ark.)  While  it  is  primarily  duty  of 
president  and  secretary  of  coroorations  to  make 
the  annual  statement  required  by  Kirby's  Dig. 
S  848,  yet  directors  who  have  control  over  cor- 
poration arc  negligent  if  they  knowingly  permit 
officers  to  make  a  false  report,  and  are  liable 
to  stockholders  for  loss  occasioned  by  such  neg- 
ligence.—Bank  of  Commerce  t.  Goolsby,  196  S. 
W.  808. 

Where  a  statute  places  banking  corporations 
under  care  of  boards  of  directors,  the  cor- 
responding duties  and  liabilities.  In  the  absence 
of  any  statute,  must  be  ascertained  and  con- 
trolled by  common-law  rules  applicable  general- 
ly to  such  relations  and  powers. — Id. 

Where  statute  places  stock  and  property  of 
bankin.';  corporations  under  care  of  boards  of 
directors,  relation  approaches  .more  nearly  that 
of  active  trustee  to  his  cestui  que  trust  than 
ordinary  relation  of  agent  to  his  principal. — Id. 

Liability. of  bank  directors  to  stockholders  for 
mismanagement  applies  to  directors  jointly  and 
severally  as  members  of  board. — Id. 

if  a  bank  director  was  not  elected,  or,  if 
elected,  not  notified,  and  if  he  did  not  accept 
tb^  election  and  did  not  participate  in  meet- 
ings of  board  during  years  when  mismanage- 
ment of  bank's  affairs  occurred,  be  waa  not 
liable.— Id. 

Where  bank  stockholders  had  their  choice  to 
pay  assessments  or  close  bank,  payment  was 
voluntary,  and  directors  are  not  responsible  for 
it— Id. 

.  In  bank  stockholders'  action  against  directors 
for  mismanagement  causing  insolvency,  plain- 
tiffis  held  entitled  to  interest  from'  date  that 
court  found  that  stock  was  rendered  worthless. 
—Id. 

In  bank  stockholders'  action  against  directors 
for  mismanagement  caasing  insolvency,  it  is 
within  discretion  of  chancellor  to  allow  or  re- 
fuse intwest  where  accoant  is  taken  between 
directors  and  stockholders. — Id. 
®;:354(4)  (Ark.)  Bank  directors  are  held  to  the 
exercise  or  only  ordinary  care  and  diligence  in 
the  discharge  of  their  duties,  and  while  not  in- 
surers of  fidelity  of  cashier  or  other  agents, 
they  are  required  to  exercise  doe  care  in  their 
selection  and  proper  supervision  over  their  ac- 
tion.—Bank  0^  Commerce  v.  Goolsby,  196  S. 
W.  803. 

^=355(5)  (Ark.)  Evidence  held  to  show  that  the 
ofDcers  of  bank  were  grossly  negligent  in  mak- 
ing worthless  loans  and  allowing  worthless 
overdrafts,  and  which  conduct  directors,  in  ex- 
ercise of  ordinary  care,  should  have  corrected. 
—Bank  of  Commerce  v.  Goolsby,  196  S.  W. 
803. 

Evidonee  held  to  show  that  a  bank  director 
was  elected  and  acted  as  director  during  period 
mismanagement  of  a  bank's  affairs  causing  its 
insolvency  occurred. — Id. 

'£=»62  (Tex.Cr.App.)  In  the  prosecution  of  a 
state  bank  president  for  unlawfully  becomiag 


indebted  to  the  bank  by'bebig  a  member  of  a 

Eartnership  which  borrowed  money  from  the 
ank  in  the  name  of  two  others,  it  was  error 
to  admit  evidence  of  transactions  after  the  al- 
leged of  ense  tending  to  show  a  partnership  at 
that  time.— Le  Master  v.  State,  196  S.  W.  829. 

An  instruction  to  convict  if  defendant  became 
unlawfully  indebted  to  the  bank  of  which  he 
was  president,  without  stating  that  he  must 
have  become  indebted  through  a  secret  partner-  ' 
ship  alleged  in  the  indictment,  held  erroneous. 
—Id. 

Evidence  in  the  prosecution  of  bank  presi- 
dent for  unlawfully  borrowing  money  through 
secret  connection  with  a  partnership  to  which 
the  lean  was  made,  held  insufficient  to  abow 
that  defendant  was  a  partner,  and  through  th« 
partnership  became  indebted  to  the  bonk. — Id. 

Indictment  held  to  sufficienUy  charge  the  de- 
fendant bank  president  in  a  general  way  with 
becoming  indebted  to  the  bank,  bat  not  to  au- 
thorize admission  of  evidence  of  transactions 
showing  his  indirect  liability  through  member- 
ship in  a  firm  to  which  the  loan  was  nude.— Id. 

m.  FUNOTIOVS  Ain>  DEAIJHOS. 

(B)  Representation    of    Bank    Itjr    Ofleera 
and   Avent». 

«asl05(S)  (Mo.App.)  It  was  not  within  scope  of 
bank  cashier's  duties  to  receive  money  from  cot- 
ton factor  to  be  utilized  in  transaction  where- 
by bank  would  enter  business  of  shipping  cot- 
ton to  factor,  binding  itself  to  make  certain 
shipments  daring  year.— W.  A.  Gage  &  Co.  v. 
Bank  of  Holcomb,  196  S.  W.  1077. 
«=»I0»(3)  (McApp.)  Under  Rev.  8t  1909.  | 
1099,  providing  that  no  bills  payable  abaU  be 
made  and  no  bills  shall  be  rediscoanted  by  a 
bank  except  with  the  consent  of  the  board  of 
directors,  a  note  executed  by  a  bank's  cashier 
without  authority  from  the  board  of  directors  is 
void.— W.  A.  Gage  &  Co.  v.  Bank  of  Hdeomb,  i 
19G  S.  W.  1077.  ■ 

Implied  authority  of  bank's  cashier  cannot  be 
invoked  to  sustain  transaction  prohibited  by 
statute,  or  beyond  powers  of  banking  corpora- 
tion.—Id. 

ie=a  I  i  I  (Mo.App.)  A  bank  held  estopped  by 
cashier's  representations  to  sureties  that  the 
bank  bad  taken  a  mortgage  which  fumishrd 
ample  security  for  the  notes. — Bank  of  Neelyville 
V.  Lee,  196  S.  W.  43. 

€=9 1 14  (Ark.)  Bank  is  responsible  ^on  contract 
of  cmijloyment  by  the  year  through  its  officers, 
if  ratified  by  its  directors. — Sebastian  State 
Bank  V.  Holland,  196  S.  W.  482. 

$=»II4  (Mo.App.)  Cotton  factor,  whidi  paid 
draft  drawn  on  it  by  cashier  of  bank  through 
which  factor  sought  to  make  advances  to  third 
person  without  demanding  that  requirements  as 
to  execution  of  notes  for  advances,  etc.,  be  met 
by  bank,  could  not  recover  from  bank  except  on 
theory  it  obtained  money  which  it  retained 
while  atteroptinf  to  repudiate  cashier's  acts. — 
W.  A.  Gage  4  Co.  v.  Bank  of  Holcomb,  196  S. 
W.  1077," 

(C)  Depoalta. 

®=>I48(2)  (Tex.Civ.App.)  Plaintiff,  by  issuing 
check,  cast  on  bank  (tnty  to  pta  it,  or,  if  in- 
dorsed by  payee,  duty  to  ascertain  genuineness 
of  indorsement,  unless  plaintiff  knett  payee  waa 
fictitious  person,  in  which  case  payment  to  any 
holder  Was  authorized.— Commonwealth  Nat. 
Bank  v.  Hawes,  196  S.  W.  859. 

(B)  Ijoana   and  Dtaconnta. 

$=sl76  (Mo.App.)  Banking  corporation  has  no 
authority  under  laws  of  Missouri  to  contract 
with  cotton  factor  to  loan  factor's  money  to 
cotton  raisers ;  -bank  being  required  not  only  to 
issue  its  notes  for  sums  advanced,  but  to  agree 
to  ship  factor  cotton  amonnting  to  75  bales  for 
each  $1,000  advanced.— W.  A.  Gage  &  Co.  v. 
Bank  of  liolcomh,  190  S.  W.  1077. 
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BAR. 

See  Judgment,  «=>63].. 

BATTERY. 

See  Assault  and  Battery. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Byidence,  «s9lS7-177. 

BIAS. 

See  Witnesses,  «=>370. 

BILL  BOARDS. 

See  Mtmlcipal  Corpontkms,  «s>7(l2. 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  «s9l090-1097. 

BILL  OF  LADING. 

See  Carrien,  «s>68,  83. 

BILLS  AND  NOTES. 

See   Banks  and  Banking,  €=>109;    ENridence, 
«S3420 ;   Husband  and  Wife,  «=s>85 ;    Usury, 

J.  REQIJiaiTES  Ain>  VAUDITT. 
(B)  ConaideratioB. 

•s>92(5)  (Tez.Civ.App.)  Promissory  notes  exe- 
cuted by  defendant  to  take  the  place  of  pre-ex- 
isting debt  due  by  another  to  plaintiff  are  sup- 
ported by  consideration  of  surrender  of  the 
previous  note.— Van  Wormer  v.  Gallier,  196  S. 
W.  307. 

(P)  T«li«itr. 

<s>  103(1)  (Mo.App.)  Fac't  that  false  represen- 
tations, in  selling  shares  in  stallion,  that  cer- 
tain persons  had  paid  for  sharps  which  were  giv- 
e<t  them  did  not  damage  other  purchasers  did 
not  defeat  the  showing  of  fraud. — Ozark  Motor 
Co.  V.  Horton,  196  S.  W.  396. 

n.  OOMSTRUOTXON  AMD  OPEBATIOM. 

^=3  125  (Tex.Civ.App.)  Evidence  that  deeds  re- 
cited that  interest  accruing  on  purchase-money 
notes  was  to  be  grantors'  support  while  they  liv- 
ed and  should  be  paid  until  grantors  both  died, 
and  that  notes  were  unconditional  in  terms,  sus- 
tains finding  that  surviving  payee  was  entitled 
to  entire  interest.— Shropshire  v.  Alvarado  State 
Bank,  196  S.  W.  977. 

«=>I29(2)  (Tex.Civ.App.)  Filing  of  holder's  pe- 
tition In  suit  on  series  of  notes  is  prima  facie 
evidence  of  election  to  treat  them  all  as  due  ac- 
cording to  privilege  given  in  notes.— Rowe  v. 
Daagherty,  196  S.  W.  240. 

XV.   NEaOTIABII.ITY  AJfS  TBAN SF;EB. 

(B)  Transfer  by  Inaoraemcnt. 

«=>I90  (Tex.CSv.App.)  Indorsement  intended  to 
be  partial  only,  and  not  as  to  whole  amount  of 
note,  is  void.— Adams  v.  Kelly,  196  S.  W.  576. 

V.   BXOHVS  AXD  X.IABIUTIES  ON  IN. 
DOBSEMEMT  OR  TRANSFER. 

(B)   Indoraemeiit  for  Transfer. 

^=>30l  (TeX;Civ.App.)  Where  vendor's  lien 
notes  were  indorsed  without  recourse  in  part 
payment  of  stock  which  was  retained  as  col- 
lateral by  corporation,  heU  that  indorser.  was 
not  discharged  by  failure  to  make  him  a  party' 
to  a  snit',to  foreclose  lien,  and  stock  was  liable 
for  balance  doe  on  notes  after  foredosure  sale. — 
Cattlemen's  Trust  Co.  v.  CantreU,  196  S.  W. 
364. 


CO)  Bon*  IPtdo  Pnreknaova. 

«=>327  (Tex.(3iv.App.)  One  who,  without  knowl- 
edge or  information  o^  any  defense  against  orig- 
inal holder,  purchases  note  for  value  before 
maturity,  is  protected  as  an  innocent  holder. 
—Commercial  Gnatanty  State  Bank  t.  Crews, 
196  S.  W.  901. 

«=>342  (Tex.Civ.App.)  Recital  in  note  that  it 
was  one  of  series  given  for  stock  in  company, 
did  not  give  purchaser  notice  of  any  defenses 
that  could  be  urged  against  original  payees.— 
Commercial  Guaranty  State  Bank  v.  Crews, 
196  S.  W.  901. 

VXn.  ACTIONS. 

«=3>47l  (Tex.Civ.App.)  In  a  suit  on  a  promis- 
sory note,  attorney's  fees  may  be  allowed  as 
provided  for  in  the  note,  without  allegations  and 
proof  that  it  was  necessary  to  place  the  same  in 
the  hands  of  attorneys  for  collection.— Van  Wor*- 
mer  v.  Gallier,  196  S.  W.  307. 
4=»489(6)  (Mo.AiH>.)  In  establishing  that  a 
note  was  procured  by  fraud,  it  is  necessary  to 
allege  and  prove  specific  facts  constituting 
fraud;  but,  knowledge  of  any  defect  defeats 
the  holder's  title.— Osark  Motor  Co.  v.  Horton,' 
196  S.  W.  39S. 

4s»50l  (Mo.App.)  In  salesman's  action  on  note 
against  Employer  corporation,  evidence  of  facts 
surrounding  entire  series  of  transactions  in 
which  note  originated  held  admissible. — Strin?'' 
fellow  v.  Bosebrough  Monument  Co.,  196  S.  W. 
1050. 

«=»50l  (Tex.Civ.App.)  In  holder's  action  on  a 
note,  it  was  proper  to  exclude  eviOence  of  writ-- 
ten  permission  from  holder  to  payee  to  sell  prop- 
erty for  which  notes  were  given^subject  to  notM. 
—Rowe  T.  Daugherty,  196  S.  W.  240. 
«=»5 1 1  (Tex.Civ.App:)  Testnnony  that  owner 
of  notes  stated  that  for  payment  he  would  look 
to  another  person,  who  had  assumed  payment, 
with  no  statement  that  be  released  the  maker 
was  hot  admissible. — ^Rowe  v.  Daughwt?,  196 
S.  W.  240. 

<^=>534  (Tex.Giv.App.)  In  a  suit  on  a  promis- 
sory note,  attorney's  fees  may  be  allowed,  not-. 
witJiBtanding  the  absence  of  proof  as  to  amount 
agreed  npon  for  collection. — Van  Wormer  v. 
Gallier,  196  S.  W.  307. 

«=»537(1)  (Tex.Civ.App.)  In  suit  on  draft,  evi- 
dence held  insufficient  to  raise  issue  for  jury  as 
to  whether  a  firm,  one  of  defendants,  was  liable 
on  draft  or  claim  sued  for.— Stacy  v.  Raywtfod' 
Canal  &  Milling  Co.,  196  S.  W.  568. 
iS=»537(4)  (Mo.App.)  Question  whether  makers 
of  notes  were  deceived  by  and  relied  upon  false 
t-epresentations    held    for    jury. — Ozark    Motor ' 
Co.  V.  Horton,  196  S.  W.  395. 
i6s»537(S)  (Mo.App.)  In  action  on  note,  wheth- 
er  $5   payment   by   a   defendant   was   actually 
made,  as  shown  by  an  indorsement,  held  for  }u-< 
ry  under  plaintiffs  evidence.— Harris  v..  Stew- 
art, 196  S,  W.  1033. 


BLACKMAIL 


See  Threats. 


BLIND. 

See  Carrier*.  «=>303. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <8=»327-34Q ;  Vendor  and 
Purchaser,  «=»224-244. 

BONDS. 

See  Ball ;  Counties ;  4=»182 :  Depositaries, ' 
«=»13',  Guardian  and  Ward,  «=»178-182; 
Indemnity,  ^s»4;  Municipal  Corporations, 
«s>347,  848,  920;  Notaries;  Principal  and 
Surety ;    Sheriffs  and  Constables,  «=>168. 
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BOUNDARIES. 

See  Waters  and  Water  Courses,  $=989. 

I.  DESCBIPTIOK. 

«s>l  (Tez.Cir.App.),  The  controlling  issue  in 
all  boundary  suits  is  the  intention  of  the  par- 
ties.—Welder  V.  Sute,  196  S.  W.  868. 
«=»3(3)  (Tex.CiT.App.)  Call  for  well-known 
natural  object  controls  call  for  point  on  line 
fired  by  surveyor.— Kenedy  Pasture  Go.  v. 
State,  196  S.  W.  287. 

$=>3(9)  (Tez.Ciy.App.)  While  excess  in  quan- 
tity will  be  disregarded  where  the  boundaries 
can  be  otherwise  ascertained  with  reasonable 
certainty,  yet,  in  the  absence  of  such  ascertain- 
ment, quantity  may  be  looked  to  in  determining 
the  boundaries.— Welder  t.  SUte,  196  S.  W. 
868. 

^=s7  (Tei.Civ.App.)  Where  southeast  comer  of 
survey  is  known  corner,  and  there  is  nothing  to 
identify  southwest  corner,  if  line  be  run  south 
from  true  northwest  corner  to  intersect  line 
run  west  from  its  southeast  corner,  point  of 
intersection  will  be  the  southwest  corner.— Ken- 
edy Pasture  Co.  v.  State,  196  S.  W.  287. 
9=o9  (Tex.Civ.App.)  Grants  conveying  a  given 
number  of  acres  and  stating  the  amount  of 
arable  and  of  pasture  lauds  in  each  wiU  not  be 
extended  to  embrace  the  area  of  a  lake  bed. — 
Welder  v.  State.  196  S.  W.  868. 

n.  EVIDENOE,     ASCEBTAimCEirr, 
AND   ESTABUaHMENT. 

4s>33  (Tex.Civ.App.)  Where  a  grant  of  public 
lands  called  for  a  given  number  of  acres,  the 
presumption  is  that  the  government  did  not  in- 
tend to  grant  more,  and  the  lines  would  not  be 
extended  to  include  approximately  a  40  jper  cent, 
greater  acreage.— Welder  v.  State,.  19o  S.  W. 
868. 

BREACH  OF  MARRIAGE  PROMISE. 

4b>9  (Mo.)  Where  plaintiff  accepted  $400  from 
defendant  who  had  promised  to  marry  her  and 
who  had  offered  to  give  her  S400  if  she  would 
release  him,  plaintiff  was  estopped  to  maintain 
an  action  for  breach  of  marriage  promise. — Tor- 
rey  v.  Hardy,  196  S.  W.  UOO. 

BRIDGES. 

Sm  Drains,  «=>65;   Mandamus,  «s994;   Navi- 
gable Waters,  «=>20. 

BRIEFS. 

See  Appeal  and  Brror,  4s»768-778. 

BROKERS. 

See   Appeal   and    Brror,    «s>1039;    Evidence, 
«s>444. 

XV.  COMPENSATION  AND  UEN. 

•=>52  (Tex.Civ.App.)  A  broker  did  not  earn 
commissions  for  procuring  exchange  of  proper- 
ties, unless  there  was  a  definite,  final,  and  un- 
conditional agreement  between  parties. — Britton 
v.  Eagan,  196  8.  W.  972. 

If  one  party  withdrew  tentative  offer,  for  ex- 
change of  lands,  before  it  was  finally  accepted 
by  other  party,  broker  could  recover  no  com- 
nussions  for  procuring  contract. — Id. 

If  contract  entered  into,  for  proposed  ex- 
change of  lands,  could  be  specifically  enforced, 
broker  could  recover  for  ilia  services  in  procur- 
ing contract. — Id. 

4=954  (Tex.Civ.App.)  In  cases  where  there  is 
not  actual  sale  of  land  placed  with  broker  with- 
in time  agreed  upon,  broker  may  not  recover 
commission  unless  he  produced  purchaser  ready, 
able,  and  willing  to  purchase  on  terms  specified 
by  owner. — Hodde  v.  Malone  Real  Elstate  Co., 
196  S.  W.  847. 


«s»iS6(8)  (Ark.)  Under  bnAer's  contract  enti- 
tling him  to  commission  for  selling  during  a 
stated  period,  "no  matter  by  whom,  or  after 
above  period,  on  information  secured  through" 
the  bn^er,  the  owner  was  liable  for  such  com- 
mission where  he  sold  the  property  after  ex- 
piration of  period  to  one  who  learned  of  his 
ownership  from  such  broker  daring  the  period. 
-Moore  v.  Holman  Real  Estate  Co.,  196  8. 
W.  479. 

Where  broker's  contract  entitled  him  to  com- 
mission if  property  were  sold  even  after  con- 
tract period,  on  information  secured  through 
him,  he  was  entitled  to  commission  where  the 
owner  sold  through  such  information  within 
two  months  after  the  expiration  of  such  period : 
this  being  within  a  reasonable  time. — Id. 

<8=957(2)  (Tez.Oir.App.)  Bealtr  broker  is  en- 
titled to  commission  when  sale  ia  consummated 
by  owner  pending  broker's  negotiations  with 
purchaser  produced  by  or  through  him  on  terms 
other  than  specified  bv  owner,  if  chance  in 
terms  was  due  to  owner  s  voluntary  act. — Hodde 
V.  Malone  Real  Estate  Co.,  196  S.  W.  347. 

Realty  broker  is  entitled  to  commissions  ac- 
cording to  contract  with  owner  when  be  pro- 
cures purchaser  to  whom  owner,  pending  nego- 
tiations, directly  makes  sale  on  terras  dissimilar 
to  those  specified  to  broker.— Id. 

V.  ACTIONS  FOB    OOMPEHSATION. 

«B»8I  (Tez.Civ.App.)  Realty  broker,  who. 
though  not  member  of  a  firm  of  brokers,  was 
commonly  associated  with  them  in  sales,  and 
entitled  to  even  division  of  commission  sued  for 
by  firm,  if  collected,  was  neither  necessary  nor 
proper  party  to  suit.- Hodde  v.  Malone  Real 
Estate  Co.,  196  S.  W.  347. 

«=»82(1)  (Tez.Civ.App.)  Petition,  in  suit  to  re- 
cover broker's  commissions,  held  good  aa  against 
a  general  demurrer.— Britton  ▼.  Eagaa,  196  S. 
W.  972. 

4=382(4)  (Tex.CiT.App.)  In  action  for  commis- 
sion by  a  firm  of  realty  brokers,  pleading  that 
defendant  owners  voluntarily  consummated  sale, 
with  purchaser  produced  by  plaintiff  firm, 
on  terms  dissimilar  to  those  specified  by  owners, 
though  general,  was  sufficient  to  permit  intro- 
duction of  testimony  in  absence  of  demarrer 
raising  issue.- Hodde  v.  Malone  Real  Estate 
Co.,  196  S.  W.  347. 

4=>82(4)  (Tez.GiT.App.)  There  is  a  Tarianoe, 
where  proof  and  allegations  in  netition,  in  bro- 
ker's action  for  oommissionB,  differed  as  to 
amount  one  party  to  proposed  trade  was  to  pay 
to  the  other.— Britton  v.  Eagan,  196  S.  W. 
972. 

«=>86(K)  (Tex.avj^pp.)  In  a  broker's  action 
for  commissions  for  procuring  exchange  of 
lands,  evidence  held  insufficient  to  show  that  one 
party  was  able  to  pay  difference  in  value  neces- 
sary to  carry  oat  contract. — Britton  t.  Baxan. 
196  S.  W.  972. 

«=986(6)  (Tex.GiT.App.}  In  action  for  commis- 
sion by  firm  of  realty  'brokers,  evidence  held  to 
support  finding  that  firm  produced  purebaaer 
with  whom  owners  negotiated  sale  induced  by 
their  voluntary  redaction  of  price. — Hodde  t. 
Malone  Real  Estate  Ca,  196  S.  W.  347. 

4=s>86(8)  (Tez.CiT.App.)  In  action  for  oammis- 
sion  by  firm  of  realty  brokers,  evidoiee  held  to 
show  that  defendants  employed  firm  to  sell  tbar 
land  at  $75  an  acre,  and  agreed  to  pay  5  per 
cent,  commission. — Hodde  v.  Malone  Real  es- 
tate Co.,  196  S.  W.  847. 


VI.  BIOHTS,  PO 
TIES  AS  TO 


AND  ZilABIU. 
PEBSOm. 

4=9 1 02  (Ark.)  A  Tendor  ia  responaSblc  for 
damages  growing  out  of  false  and  fraudulent 
representations  made  by  the  broker  employed 
by  him,  within  the  scope  of  his  anthority. — 
Oiuly  r.  Rainwater,  196  S.  W.  136. 
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BUILDING  CONTRACTS. 

S«e  Prindpal  aaH  Surety,  «s>100. 

BUILDINGS. 

See  Municipal  CorporationB,  ^=3780. 

BUK. 

See  Intoxicating  Liquors,  4=s228. 

BURDEN  OF  PROOF. 

See  HomeBtead,  «=>181. 

BY-UWS. 

See  Insurance,  «=»718. 

BYSTANDERS. 

See  Criminal  Law,  «=96S9. 

BYSTANDERS'  BILL 

See  Affidavits,  tcsS. 

CANCELLATION. 

See  Insurance,  «b»280,  234. 

CANCELLATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments;    Vendor  and 
Purchaser,  «=>1H-119. 

n.   PBOOEXroiNOB   AKS  BIXIEF. 

«=»37{e)  (Tex.Civ.App.)  A  purchaser's  petition, 
in  action  to  cancel  contract  that  vendor  stated 
the  land  would  not  overflow,  that  such  state- 
ments were  false  and  known  to  be  false,  etc., 
hetd  sofflcient— Burcnm  v.  Gaston,  196  S.  W. 
257. 

CAPACITY. 

See  Medianics^  liena,  ^368. 

CARMACK  AMENDMENT. 

See  Carriers,  4=9219;  Telegraphs  and  Tele- 
,  phones,  4=>54. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Damages,  «s>96;    Trial,  «s»262. 

X.    OOHTROX.  AITD  REatnLATIOM  OF 
OOMKON  OAABIXKS. 

(B>  iBteratate  and  International  Trana- 
Iiortatton. 

^3>32(2)  (Mo.App.)  Carrier  has  no  power  to 
waive  violations  of  terms  of  contract  of  ship- 
ment made  pursuant  to  Interstate  Commerce 
Act.— Barton  v.  Lonlsville  &  N.  R.  Co.,  196  S. 
W.  879. 

n.  OABRIAOE  OF  GOODS. 

(B)    Bills    of    L-adlnn,    Shlpplnsr    Receipts, 
an4   Special   Contracts. 

®=>58  (Tex.Civ.App.)  Bank  to  which  shipper 
of  cotton  by  shipper's  order  bills,  indorsed  and 
delivered  to  bank  with  drafts  on  purchasers  in 
favor  of  bank,  bank  crediting  amount  of  drafts 
to  shipper  on  books,  held  to  have  become  vest- 
ed with  title  as  owner  or  pledgee.— Hubbell, 
Slack  &  Co.  V.  Farmers'  Union  Cotton  Co.,  196 
S.  W.  681. 

(D)  Traasportatlon  and  Delivery  I>7 
Carrier. 

«E3$3  (Mo.App.)  Bill  of  lading,  issued  to  ship- 
per's order,  notify  third  person,  eigniOes  ship- 
per ia  consignee  and  third  person  is  to  be  noti- 
fied  on   arrival,   and   delivery    to   such   person 


without  requiring  Urn  to  produce  bill  of  lad- 
ing is  conversion  by  carrier. — Barton  v.  Louis- 
ville &  N.  R.  Co.,  196  S.  W.  379. 
4>=>89  (Tex.Clv.App.)  The  consignee  is  obliged 
to  acc^t  goods  when  duly  tendered  by  earner, 
althouj^  damaged  in  transportation  if  not  ren- 
dered totally  valueless.— Houston  k  T.  C.  Ry. 
Co.  V.  Iversen.  196  S.  W.  908. 
^993  (Mo.App.)  Where  shipper  by  rail  wa6 
ignorant  that  delivery  had  been  made  without 
payment  of  draft  attached  to  bill  of  lading  and 
proper  production  of  bill,  her  directions  to 
broker  at  destination  by  letter  to  make  best 
possible  disposition  of  hay  after  party  to  whom 
It  was  sent  rejected  it  did  not  ratify  or  waive 
act  of  wrongful  delivery  by  railroad.- Barton 
T.  LouUville  &  N.  R.  Co.,  196  S.  W.  379. 
•=>94(3)  (Ark.)  In  suit  to  recover  value  of 
goods  which  carrier  had  failed  to  ddiver  proof 
of  nondelivery  upon  demand  made  prima  fade 
ease  of  negligence  which  waa  not  overcome  by 
proof  that  after  failure  to  deliver  goods  were 
seen  in  defendant's  warehouse.— Yazoo  &  M.  V. 
R.  Co.  V.  Altman.  196  S.  W.  122. 
^3>94(3)  (MoApp.)  In  action  against  railroads 
for  conversion  of  carload  of  hay,  evidence  held 
to  warrant  finding  that  hay  was  delivered  to 
party  required  to  be  notified  by  bill  of  lading 
without  requiring  payment  of  draft  attached 
and  production  of  bill.— Barton  v.  Louisville 
&  N.  B.  Co.,  196  S.  W.  379. 

(F)  liOaii  o<  or  Inlnry  to  Goods. 

«=s>l  14  (Tex.Civ.App.)  Ordinarily  a  carrier's  Ii> 
ability  for  injury  to  a  shipment  will  ceaae  when 
goods  are  refused  by  consignee,  although  dam- 
aged.—Houston  &  T.  G.  Ry.  Ca  v.  Iveraen,  196 
S.  W.  908. 

«Es>l3l  (Mo.App.)  Plaintiff,  having  chosen  ta 
found  action  on  issuance  of  bill  of  lading,  in. 
stead  of  verbal  contract  for  shipment,  held. 
bound  to  prove  bill  as  condition  to  recovery. 
— Cndahy  Packing  Co.  v.  Chicago  &  N.  W.  By. 
Co.,  196  S.  W.  406. 

€=>I3I  (Tex.Civ.App.)  Where  a  carrier  sent 
nway  and  had  reiMured  automobile  injured  in 
shipment,  and  consignee  then  refused  it,  proof 
io  consignee's  action  should  have  been  limited 
to  value  of  machine  at  time  of  its  return  after 
being  repaired ;  its  subsequent  liability  as  ware- 
houseman not  being  pleaded. — ^Houston  ft  T.  C. 
Ry.  Ca  V.  Iversen,  196  S.  W.  906. 
4B>t33  (Tez.Civj^pp.)  In  suit  for  shrinkage  of 
cattle  shipped,  from  delay,  testimony  was  ad- 
missible of  usual  time  for  such  shipments,  al- 
though given  by  witness  who  had  accompanied 
only  shipment  in  suit;  it  appearing  he  had 
accompanied  shipments  between  such  points 
over  another  route,  and  that  the  agent  routed 
the  shipment  in  suit  upon  application  for  most 
direct  route.— Baker  v.  Holman,  196  S.  W.  728. 
In  suit  for  shrinkage  of  catue  shipped  from 
delay,  the  account  sues  rendered  by  conunis- 
sion  company  selling  the  cattle  at  destination 
was  inadmissible  to  show  weight  when  sold; 
such  account  sales  not  being  proven  by  com- 
mission company. — Id. 

<0)  Carrier  as  'WareJtoaaemaa. 

4=3 1 40  (Ark.)  Where  no  complete  delivery  had 
been  made  to  consignee  who  refused  to  ac- 
cept shipment,  carrier  became  a  warehouseman, 
and  had  no  nght  to  abandon  goods  or  convert 
them.— Yazoo  &  M.  V.  B.  Co.  t.  Altman,  196  S. 
W.  122. 

4=3 1 40  (Tex.Civ.App.)  Where  a  carrier  repair- 
ed automobile  injured  in  shipment,  and  con- 
signee then  refused  to  accept  it,  the  company 
thereafter  held  it  only  as  warehouseman. — Hous- 
ton &  T.  Ry.  Co.  V.  Iversen,  196  S.  W.  908. 

(H)  Limitation  of  Liability. 

4=3 1 52  (Mo.App.)  Where  shipment  is  Inter- 
state,  provision   of  bill   of  lading  that  claims 
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moat  be  made  in  wriKi>|r  to  carrier  at  points,  of 
delivery  or  origin  within  four  months,  etc.,  is 
valid,  and  effect  must  be  given  it  in  case  in- 
volving question  of  compliance.— Barton  v. 
LouisvUle  &  N.  K.  Co..  196  S.  W.  379. 

in.   OARRIAOE  OF  LIVE  STOCK. 

®=»2I8(5)  (Tex.Civ.App.)  In  action  for  damag- 
es to  interstate  shipment  of  mules,  where  ship- 
ping contract  made  with  initial  carrier  limiting 
Bability  of  carrier  was  not  executed  in  consia- 
eration  of  grant  of  lower  rate,  provision  for 
limitation  of  liability  was  not  binding. — Chica- 
go, R.  I.  &  G.  Ry.  Co.  v.  Jenkins,  1»9  S.  W. 
679. 

€=»2I9(1)  (Tex.Civ.App.)  In  action  '  against 
connecting  carrier  for  damages  to  interstate 
shipment  of  mules,  defendant  would  be  liable 
for  consequences  of  its  negligent  failure  to  ob- 
serve directions  given  by  plaintiff  to  unload  in 
certain  stockyards. — Chicago,  R.  I.  &  G.  By. 
Co.  v.  Jenkin8,'l96  S.  W.  679. 


M9(7)  (Mo.A.pp.)  Provision  of  interstate 
shipment  contract  limiting  the  carrier's  liabil- 
ity to  ?100  per  animal  held  valid  under  Car- 
mack  Amendment  to  the  Hepburn  Act — Jordon 
T.  Chicago,  B.  &  Q.  R.  Co.,  196  S.   W.  417. 

A  provision  of  an  interstate  shipment  con- 
tract tliat  neither  the  initial  carrier  nor  any 
connecting  carrier  should  not  be  liable  for  any 
damage  to  the  animals  shipped,  unless  claim  be 
made  within  ten  days  from  the  time  the  animals 
were  removed,  to  (he  carrier  on  whose  line  the 
damage  occurred,  was  valid. — Id. 
«=»2I9(8)  (Mo.App.)  An  interstate  shipment 
contract  held  to  require  notice  of  damages  to 
the  initial  carrier  only  when  that  carrier  was 
sought  to  be  held  and  the  negligence  occurred 
on  Its  line.^Jordon  r.  Chicago,  B.-  &  Q.  B.  Co., 
Ifle  S.  W.  417. 

«=>2I9(8)  (Tex.Civ.App.)  In  action  for  dam- 
ages to  interstate  Shipment  of  mules,  as  de- 
fendant connecting  carrier  was  not  part^  to 
contract  with  initial  carrier  limiting  liability, 
it  cannot  take  advantage  of  such  limitation. — 
Chicago,  R.  I.  &  O.  Ry.  Co.  t.  Jenkins,  196  S. 
W.  679j 

€=»228(3)  (Tex.Clv.App.)  In  action  against 
connecting  carrier  for  damages  to  interstate 
shipment  of  mules,  objection  to  evidence  that 
car  of  mules  was  unloaded  at  connecting  point 
on  line  of  subsequent  carrier,  and  thereby  prob- 
ably damaged,  held  without  merit— Chicago, 
B.  I.  &  G.  Ry.  Co.  T.  Jenkins.  196  S.  W.  679. 

In  action  for  damages  to  interstate  shipment 
of  mules;  under  Interstate  Commerce  Act,  mak- 
ing initial  carrier  liable  for  negligence  on  part 
of  any  carriers,  evidence  of  negligence  of  con- 
necting carrier  held  admissible  as  against  ini- 
tial carrier.— Id. 

e=»230(3)  (Tex.Civ.App.)  In  action  against 
connecting  carrier  for  damages  to  interstate 
shipment  of  mules,  whether  delay  was  required 
by  a  necessity,  if  any,  for  a  change  of  cars,  or 
because  of  a  want  of  due  care  held  for  jury.— 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Jenkins,  196  S. 
W.  679. 

TV.   CARRIAGE  OF  PASSENGERS. 

(O   Pertor'mance  of  Contract  of  Triinapor> 
tatlon. 

4=»267  (Mo.App.)  Under  universal  transfer  ordi- 
nance, street  railroad's  rule  of  refusing  to  issue 
to  passenger,  boarding  car  of  one  line  where  it 
crosses  another,  transfer  to  the  other  line  at 
another  point  where  the  lines  cross,  is  enforce- 
able, where  by  transferring  the  passenger  is 
not  taking  a  substantially  shorter  route. — Cur- 
ran  V.  United  Rys.  Co.  of  St.  Ixjuis,  196  S.  W. 
56. 

(D)  Personal  Iitjnriea. 

4==>298(1)  (Ark.)  If  injury  to  passenger  due  to 
jerk  of  train  was  accidental,  and  not  result  of 
negligent  operation,  carrier  would  not  be  re- 
sponsible.—Hairia  T.  Bush,  196  S.  W.  471.     i 


<8=>298(1)  (MifJkff.)  Street  lailroad  is  not  li- 
able for  -injury  to  one  boarding  car  from  sud- 
den starting,  unless  such  person  was  boarding 
at  usual  place,  oi>  unless  those  in  charge  of 
car  knew,  before  starting  it.  that  such  person 
was  boarding  it  and  had  not  reached  a  place  of 
reasonable  safety.- Husbands  v.  St.  Louis  Elec- 
tric Terminal  Ry.  Co,,  196  S.  W.  78. 
<3=»298(1)  (Tex.Civ.App.)  It  is  not  negligence 
for  a  train  to  accelerate  speed  suddenly  while 
approaching  a  station. — Vivian  ▼.  San  AntoniOb 
U.  &  G.  R.  Co..  196  S.  W.  267. 
^s>303(l)  tMo.App.)  Both  freight  trains  carry- 
ing passengers  and  regular  passenger  trains 
must  stop  at  suitable  place  long  enongh  for 
passengers  to  safely  alight. — ^Patterson  r.  Losk, 
196  S.  W.  65. 

^=^303(1)  (MoApp.)  A  street  railway  company 
held  chargeable,  under  the  facts  shown,  with 
knowledge  that  a  passenger  would  place  him- 
self in  a  position  on  the  step  preparatory  to 
alighting  when  the  car  stopped  for  that  purpose. 
— Harrimaq  v.  Dunham,  196  S.  W.  443. 
<8=>303(2)  (Tex.av.App.)  Where  an  infirm  aged 
passenger  had  discloseid  his  destination  to  the 
trainmen,  statement  of  one  "if  them,  "Well,  we 
are  here,"  was  not  an  invitation  for  the  passen- 
ger to  alight,  while  the  train  was  moTing.— 
Vivian  v.  San  Antonio.  U.  &  G.  R.  Co.,  196 
S.  W.  267. 

«=s>303(8)  (Tex.CiT.App.)  Partial  blindness  of 
a  passenger  does  not  require  presence  of  an 
attendant  to  keep  him  from  leaving  the  moving 
train,  but'  only  presence  of  assistance  to  alight 
when  the  train  stopped. — Vivian  v.  San  An- 
tonio, U.  &  6.  R.  Co.,  196  S.  W.  267. 

|@=33I5(4)  (Mo.App.)  In  a  street  car  paaaenger'a 
action  for  injuries,^  held,  that  there  was,  at  moKt, 
an  immaterial  variance,  and  not  a  total  failure 
to  prove  the  cause  of  action  alleged. — ^Hani- 
man  V.  Dunham,  196  S,  W.  443. 

.€=>3I8(1)  (Ark.)  In  passenger's  action  for  in- 
jury from  alleged  negligence  of  railroad  ia 
operating  train,  evidence  Aeld  to  support  a  vei^ 
diet  for  defendant-^Harris  v.  Bmdi,  196  S. 
W.  471. 

<S=>3I8(4)  (Mo.App.)  Plaintiff  passenger's  testt- 
mony  and  that  of  two  other  witnesses  fc«M  to 
sustain  verdict  that  defendant  railroad  sud- 
denly started  its  train  witfaoiit  stopping  at  sta- 
tion at  which  plaintiff  expected  to  alight-* 
Patterson  v.  Lusk,  196  8,  W;  65. 

<3=»320(1)  (Tex.Civ.App.)  Evidence  in  passen- 
ger's action  for  injuries  held  to  warrant  diree- 
tion  of  verdict  for  carrier. — Vivian  v.  San  An- 
tonio. U.  &  G.  B.  Co.,  196  S.  W.  267. 

€=»320(7)  (Ark.)  In  an  action  against  carrier 
for  damages  from  pneumotiia  alleged  to  bare 
been  contracted  in  waiting  room,  whether  rail- 
road company  failed  to  properly  heat  the  room 
held  for  jury.— Mills  v.  Franklin,  196  S.  W.  928. 

©=3320(19)  (Mo.App.)  In  action  for  injuries  to 
one  attempting  to  board  a  car  from  sudden 
starting,  plaintiff's  evidence  held  suflSdent  to 
go  to  the  jury.— Husbands  v.  St  Liouis  Electric 
Terminal  Ry.  Co.,  196  S.  W.  78. 

<S=>320(25)  (Tex.Civ.App.)  Evidence,  in  action 
for  injury  to  passenger  alighting  at  statioo 
platform,  held  to  make  the  issues  of  negligence 
in  not  furnishing  suitable  equipment  for  alight- 
ing, and  in  failure  of  conductor  to  furnish  prop- 
er assistance,  questions  for  the  jiiry. — Williami 
V.  Galveston,  H.  &  S.  A.  .Ry.  Co.,  196  S,  W. 
309. 

€=3320(30)  (Ark.)  In  action  against  carrier  for 
damages  to  a  passenger  from  pneumonia  result- 
ing from  failure  to  heat  a  waiting  room,  wheth- 
er such  failure  was  proximate  cause  of  plsis- 
tifTs  injury  held  for  jury.— Mflla  t.  FranUia, 
196  S.   W.  928. 

®s>32l(9)  (Ark.)  In  passenger's  action  for  in- 
jury from  alleged  negligence  of  railroad  in  op- 
erating train,  instruction  heU  substantial  < 
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ment  of  law  airpUcabk.— Huria  y.  Bush,  196  S. 
W.  471. 

«=>32l(ll)  (Mo.App.)  An  instruction  to  find 
for  plaintiff  passenger  if  defendant  railroad  neg- 
ligently jerked  its  train  forward  so  as  to  throw 
plaintiff  attempting  to  alight  off  car,  etc.,  held 
erroneous,  where  train  was  a  freight,  and  evi- 
dence was  conUicting  whether  jerk  was  in<!ident 
to  attempt  to  stop  or  to  going  forward  after 
stop  was  abandoned.— Patterson  ▼.  Lusk,  196  S. 
W.  65. 

An  instruction  that,  if  plaintiff  passenger  was 
injured  when  alighting  at  station  by  jerk  ordi- 
narily incident  to  operation  of  freight  train,  to 
find  for  defendant,  is  erraneous,  since  it  might 
excuse  a  jerk  in  starting  train  forward  after  at- 
tempt to  stop  was  prematurely  abandoned.— Id. 


(B) 


CoBtrtI>Btor7    Resllcenee 
Injured. 


of    Peraoa 


«=>348C1)  (Ark.)  In  passenger's  action  for  in- 
jury receiyed  in  ladies'  dressing  room  from  al- 
leged negligence  of  railroad  in  operating  train, 
c\idence  held  to  warrant  instruction  on  contrib- 
utory negligence.— Harris  v.  Bush,  196  8.  W. 
471. 

(F)   BJeeMoat  of  Paeaensers.anfl  Intrvdem- 

e=>365Cl)  (Mo.App.)  Street  railroad  is  not  li- 
able for  ejecting  passenger  for  wrongfully  re- 
fusing to  pay  fare  where  its  servants  use  only 
necessary  force. — Curran  v.  United  Rys.  Go:  of 
St  Louis,  196  S.  W.  86. 
«=3382(4)  (McApp.)  Where  a  street  car  con- 
ductor forcibly  and  wrongfully  ejects  a  passen- 
ger and  abuses  him,  he  may  recover  compensa- 
tory damages  for  mental  suffering.— Hartridge 
V.  United  Rys.  Co.  of  St.  Louis,  190  S.  W  59. 
Where  a  street  car  conductor  wrongfully 
ejects  a  passenger  and  insults  him,  the  jury  in 
assessing  compensatory  damages  for  mental  suf- 
fering may  consider  the  force  used,  application 
to  plaintiff  of  word  "liar,"  and  insinnanon  that 
he  wa»  trying  te  beat  his  way. — Id. 
«=382([6)  (Mo.App.)  Where  a  street  car  con- 
ductor forcibly  ejects  a  passenger  willfully  with- 
out legal  justification,  excuse,  or  provocation, 
he  may  recover  punitive  damages.— Hartridge  v. 
United  Rys.  Co.  of  St.  Louis,  196  S.  W.  59. 
€=>383  (Mo.App.)  In  ^n  action  for  damages 
for  wrongfully  ejecting  a  passenger  from  a 
street  car.  It  is  for  the  jury  to  determine  under 
all  the  circumstances  of  the  case  whether  the 
acts  were  maliciously  done,  and  malice  need  not 
be  expressly  proven.— Hartridge  v.  United  Rys. 
Co.  of  St.  Louis,  196  S.  W.  59. 
®=>384(4)  (Mo.App.)  Where  a  street  car  con- 
ductor wrongfully  ejects  a  passenger  and  abuses 
him,  an  instruction  that  if  be  "suffered  no  in- 
jury thereby"  he  can  recover  only  nominal  dam- 
ages, is  erroneous  because  no  ordinary  jury 
would  understand  that  the  word  "injury"  in- 
dnded  outrage  to  one's  feelings  and  self-respect. 
—Hartridge  v.  United  Rys.  Co.  of  St.  Louis, 
196  S.  W.  59. 

CASHIERS. 

See  Banks  and  Banking,  «=>10&-ll4. 

CATTLE. 

See  Animals. 

CAUSE  OF  ACTION. 

See  Action. 

CAVEAT  EMPTOR. 

See  Vendor  and  Purchaser,  ^=»37. 

CERTIFICATE. 

See  Corporations,  4=999. 


CERTIORARI. 

X.  HATTHflE  AND  GBOXmBS. 

4=39  (Ark.)  Certiorari  is  not  a  writ  of  right, 
but  one  of  discretion.— Rust  v.  Eoconrek,  196 
S.  W.  938. 

n.  PKOOEEBINQS  Aim  VEXEBMIXA^ 
TlOIf. 

<S=42(2)  (Tenn.)  The  words  "duly  sworn  to" 
in  Acts  1907, '  c.  82,  {  8,  requiring  a  petition 
for  certiorari  to  be  duly  sworn  to,  mean  that 
the  petition  must  be  verified  by  affidavit- 
Drainage  Dist.  No.  4  of  Madison  County  v. 
Askew,  196  8.  W    147. 

Acts  1907.  c.  82,  (  8,  providing  that  a  peti- 
tion for  certiorari  must  be  duly  sworn  to,  is 
not  complied  with  by  filing  a  petition  which  is 
wholly  printed,  including  the  signature  to  the 
petition,  affidavit,  and  jurat. — Id. 
4=956(1)  (Ark.)  Where  clerk  of  trial  court  cer- 
tified on  return  to  certiorari  that  certain  pages 
of  transcript  were  not  a  part  of  record  on  ap- 
peal, and  there  is  nothing  to  contradict  certi- 
ficate, it  will  be  taken  as  correct.— Crittenden 
Inv.  Co.  v.  Whitman,  196  S.  W.  987. 

CHAMPERTY  AND  MAINTENANCE. 

See  ConttactB,  «sb106. 

CHANCERY. 

See  Eqnity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  «=>134;    Venue,  <8=s>45-8a 

CHARACTER. 

See  Homicide,  «b>188. 

CHARGE. 
See  Criminal  Lew,.  «a»770-M4. 
By   telegraph   companies,    see   Telegraphs   and 

Telephones,  4s»83. 
To  jury,  see  Trial,  «=al&l-996. 

CHARTER. 

See  Evidence,  4fc9»81. 

CHATTEL  MORTGAGES. 

See  Pledges. 

ZV.  BZOHTS  AND  liXABXUTXEB  OF 
PABTTBS.  . 

<S=>I72(1)  (Mo.App.)  After  default  in  a  chattel 
mortgage,  the  mort{^gee  may  maintain  replevin 
under  allegations  of  ownership. — Farmers  Sav. 
Bank  v.  Atnorican  Trust  Co..  196  S.  W.  35. 
4=»I76(4)  (Mo.App.)  In  action  on  note  for 
threshing  outfit,  in  which  defendant  set  op  as 
counterclaim  that  plaintiff  had  wrongfully  sold 
outfit  under  mortgage,  evidence  hcM  to  warrant 
finding  that  plaintiff's  agent  intentionally  de- 
ceived defendant  as  to  date  of  sale.— Avery  Co. 
V.  Kemp,  196  S.  W.  1069.         .      . 

IX.  FORECI.OSnKE. 

4=3>262(1)  (Mo.App.)  Where  only  foreclosure 
provided  in  chattel  mortgage  was  by  private 
sale  and  method  was  not  followed,  mortgagee 
taking  possession  and  undertaking  to  foreclose 
by  Bale  at  public  auction,  bidding  property  off 
for  itself,  there  was  no  foreclosure. — Nichols  & 
Shepard  Co.  v.  Stokes,  196  S.  W.  1075. 

Chattel  mortgagee  selling  at  private  sale  as 
authorized  by  mortgage  is  under  duty  to  care- 
fully guard  mortgagor's  interest,  and  to  sell  at 
best  price  obtainable  with  reasonable  diligence. 
—Id. 
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€=>267  (Mo.App)  In  suit  on  notes  secured  by 
chattel  mortgage  which  mortgagee  attempted 
to  foreclose  by  public  instead  of  private  sale, 
as  provided,  bidding  off  property  for  itself,  held 
that  mortgagors  were  entitled  to  have  value  of 
property  applied  in  payment  of  notes  as  of 
date  when  property  was  taken,  irrespective  of 
lapse  of  time  which  would  bar  a  claim  for  an 
excess.— Nichols  &  Shepard  Co.  v.  Stokes,  196 
S.  W.  1075. 

^=3269  (Mo.App.)  All  chattel  mortgages,  other 
than  those  provided  for  in  Rev.  St.  1909,  H 
2840,  2841,  must  be  foreclosed  by  action  as  pro- 
vided in  section  2828,  or  by  action  in  equity  un< 
der  court's  general  jurisdiction.— Nichols  A 
Shepard  Co.  t.  Stokes,  196  S.  W.  1076. 

CHEAT. 

See  False  Pretenses;   Fraud. 

CHILDREN.. 

See  Homestead,  €=>142 ;    Ouardian  and  Ward ; 
Parent  and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Negligence,  4s9l84. 

CITATION. 

See  Appeal  and  Error,  $=»408;   Process. 

CITIES. 

See  Municipal  Corporatians. 

CLAIM  AND  DELIVERY. 

See  Beplevin. 

CLAIMS. 

See  Goontlea,  «s>204. 

CLERKS  OF  COURTS. 

See  Statutes,  «=>12S. 

CLOUD  ON  TITLE. 

See  Quieting  Title,  9s>7. 

COLLATERAL  AGREEMENT. 

See  Evidence,  «s»441. 

COLLATERAL  ATTACK. 

See  Judgment,  «=9486,  618. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Frauds,  Statute  of,  9=»23;    Guaranty. 

COLLEGES  AND  UNIVERSITIES. 

*=»5  (Tex.Civ_\pp.)  University,  under  charter, 
held  to  have  power  to  rent  building  in  which 
auxiliary  schosl  of  medicine  might  establish 
hospital. — Ingram  v.  Texas  Christian  University, 
196  S.   W.   008. 

«=j6<5)  (Tex.Civ.App.)  Lease  for  building  to  be 
used  by  auxiliary  school  of  medicine,  held  valid, 
where  authorized  by  executive  committee  of  uni- 
versity and  signed  by  business  manager  and 
secretary  where  never  repudiated  by  board  of 
trustees. — Ingram  v.  Texas  Christian  University, 
196  S.  W.  608. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 


COMBINATIONS. 

See  Conspiracy ;  Monopolies,  <s>23.  I 

COMITY.  I 

See  Judgment,  «=:>81S. 

COMMERCE. 

See   Carriers;    Master  and   Servant,   ^^296; 
Telegraphs  and  Telephones,  «e926^,  33. 

I 

I.  FOWEB  TO   BEOUIJiTE  IX  GEH-  I 

EBAI..  I 

€=>8(1)  (Tex.)  State  °  laws  on  interstate  com- 
merce are  not  to  be  held  inconsistent  with 
federal  laws  unless  they  present  an  aboolnte 
conflict,  or  purpose  on  part  of  0>ngreaa  to  leg- 
islate on  particular  subject  is  clearly  revealed. 
— Western  Union  Telegraph  Co.  v.  Bailey,  196 
S.  W.  516. 

€s98(7)  (Mo.App.)  Being  -a  common  carrier  I 
within  interstate  commerce  statutes,  and  en-  ! 
gaged  in  interstate  commerce  with  respect  to 
message  from  Kansas  to  Missouri,  telegraph 
company  was  governed  by  federal  law,  as  ap- 
plied by  federal  courts,  to  exclusion  of  all  state 
laws  and  decisions,  as  to  liability  for  mistake 
in  transmission. — Poor  v.  Western  nnion  Tele- 
graph Co.,  196  S.  W.  28. 

Rules  of  decision  previously  in  force  in  &Iia- 
souri  respecting  force  and  effect  of  provisions 
in  contract  by  which  telegram  is  transmittod 
are  no  longer  controlling  with  respect  to  intt'r- 
state  messages;  provisions  are  to  be  given  ef- 
fect accorded  them  by  federal  laws  and  deci- 
sions.— Id. 

<8=>8(7)  (Mo.App.)  Act  Cong.  June  18,  1910,  c. 
309,   controls  m  an  action  for   damages   from 
delay  in  delivery  of  a  telegram  sent  from  Cin- 
cinnati to  Kansas  City.— Jacobs  v.  Western  Un- 
ion Telegraph  Co.,  196  S.  W.  31.  j 
€=i>6(7)  (Tex.)  Allowance  of  damages  for  men-        j 
tal  distress  in  action  for  negligent  nondeli^-ery        ' 
of  interstate  telegraph  message  does  not  impose        j 
direct  burden  upon  interstate  commerce. — West- 
em  Union  Telegraph  Co.  v.  Bailey.  196  S.  W. 
516, 

The  federal  statute  (Act  Cong.  June  18,  1910, 
c.  309)  subjecting  telegraph,  companies  engaged 
in  interstate  business  to  Interstate  Commeice 
Act  for  certain  purposes  does  not  sui>erBede  all 
state  laws  as  to  their  liability  for  negligent  non- 
delivery of  interstate  message  and  as  to  right  of 
such  company  to  stipulate  for  exemption  from 
such  liability.— Id. 

^=>8(12)  (Mo.App.)  Liability  of  common  car- 
riers of  propert}'  for  violation  of  public  dn^ 
in  interstate  shipments  is  govemea  solely  by 
federal  statutes  and  by  rules  of  ded^on  <^ 
federal  courts  in  construing  such  statutes,  and 
in  applying  general  principles  of  law  to  ques- 
tions of  liability. — Poor  v.  Western  Union  Tel- 
egraph Co.,  196  S.  W.  28. 
«=9lO  (Tex.)  In  absence  of  legislatioa  by  Con- 
gress, state  may  prescribe  its  own  rules  ia  re- 
spect to  particular  subjects  of  interstate  com- 
merce which  do  not  constitute  direct  burden  up- 
on such  commerce. — Western  Union  TeleKraph 
Co.  r.  BaUey,  196  S.  W.  616. 

II.   BVBJEOTa   or  BEOTIX.A.TIOH. 

^=s>28  (Mo.App.)  Telegram  from  point  in  Kan- 
sas to  point  in  Missouri  was  interstate  message, 
and  its  transmission  was  an  act  in  interstate 
commerce.— Poor  v.  Western  'Union  Ttiegraidi 
Co.,  196  S.  W.  28. 

XV.  XHTEItSTATB  OdmOBKCE   OOM- 

masioor. 

^s»85  (Tex.)  Interstate  Commerce  Oommissioci 
has  no  power  to  promulgate  rales  of  law  as  to 
measure  of  liability  of  telegraph  compani^  for 
negligent  nondelivery  of  i^rstate  messages. — 
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Wertern  ITiiioa  Tdegrraph  Oo.  v.  Bahey,  19& 
S.  W.  518. 

«=>89  (Mo~&pp.)  In  sendee's  action  against 
telegraph  company  for  mistake  in  transmittinK 
unrepealed  interstate  message,  question  of  rea- 
sonableness or  of  real  purpose  and  effect  of 
stipulation  limiting  liability  for  incorrect  traps- 
mission  of  unrepealed  message  to  amount  re- 
ceived for  sending  message  is  not  open  to  con- 
sideration of  state  court,  being  for  Interstate 
Cranmerce  Commission. — Poor  v.  Western  Un- 
ion Tel<«rapli  Co.,  196  S.  W.  28. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

See  Brokers,  «=»e2-86;   Trusts,  «»316. 

COMMISSIONS  AND  COMMISSION- 
ERS. 

See  Commerce,  •^'SS,  89 ;  Public  Serrice  Com- 
missions;   Telegraphs   and   Telephones,  ^=!> 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Waters  and  Water  Courses,  *=>34. 


_  ►ll  (Tex.Civ.App.)  Common  law  aa  modified 
by  local  conditions  is  in  force  in  Texas.— Welder 
V.  State,  196  S.  W.  868. 

COMMON  SCHOOLS. 

See  Sdtods  and  Sdiool  Districts. 

COMMUNITY  PROPERTY. 

See  Bnaband  and  Wife,  «s>273. 

COMPENSATION. 

See  Attorney  and  Client,  «5>148 ;  Brokers,  <=> 
62-86 ;  Contracts,  «=>232 ;  Eminent  Domain, 
«s»104-112;  Executors  and  Administrators, 
«s>488;  Master  and  Servant,  <8=s>388-411; 
Officers,  «=>100;   Trusts,  <S=>3ie. 

COMPETENCY. 

See  Evidence,  «=»1B6;  Witnesses,  «=»40-159, 
406. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Arbitration  and 
Award ;  Marriage  Promise,  *=>9 ;  Payment ; 
Helease. 
«s9|i  (Ark.)  Instrument  reciting  "Received  of 
•  •  *  cash  in  hand  paid  me  (or  us)  and  here- 
by agree  to  drop  all  charges  which  we  might 
claim  against  him  to  date"  was  accord  and  sat- 
isfaction and  not  receipt.— B  reining  v.  liippin- 
cott,  196  S.  W.  795. 

«s>i9(2)  (Tex.Civ.App.)  Plaintiff  heXi  unable 
to  ask  for  cancellation  of  draft  in  equity,  and  to 
be  heard  to  complain  t*ere  was  failure  of  con- 
sideration in  that  one  of  items  of  account  com- 
promised was  unfounded,  without  offering  to  do 
what  was  equitable.— Stacy  v.  Raywood  Canal  & 
Milling  Co.,  196  S.  W.  568. 


«=:»23(8)  (Md.)  In'  action  to  set  aside  compro- 
mise for  fraud,  evidence  that  first  petitiott  cor- 
roborated defendants'  theory  of  case,  and  that 
plaintiff  sigiied  certain  assignments,  etc.,  o£ 
which  he  claimed  he  was  ignorant,  lield  to  sus- 
tain a  referee's  finding  for  defendants.— lippe 
V.  Verity,  196  S.  W.  1110. 
«s>24  (Mo.App.)  Evidence  that  certain  interest 
charges  and  taxes  were  at  least  Indirectly  in- 
volved in  suits  covered  by  a  compromise  agree- 
ment, and  direct  testimony  that  plaintiff  agreed 
such  items  should  be  included  in  the  settlement 
made  the  question  one  for  the  jury.— Hartley  v. 
Werner,  196  S.  W.  1072. 

COMPUTATION. 

See  liimitation  of  Actions,  «s>4e-127 ;  Time. 

CONCLUSIVENESS. 

See  Arson,  «s>37;  Criminal  Lew,  «=3656, 
1111,  11S9;   Pleading,  <8=3>36. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

S?e  Creditors'  Suit,  «=s»16;  Divorce,  «=>210; 
Evidence,  «=9420,  444 ;  Principal  and  Surety, 
«=»138. 

CONFESSION. 

See  Criminal  Law,  •ss&ld. 

CONFIRMATION. 

See  Reference,  4s»lQ2. 

CONFLICT  OF  LAWS. 

See  Insurance, '<8=»147;  Telegraphs  and  Tde- 
phones,  9=>27. 

CONNECTING  CARRIERS. 

See  Carriers,  «s>219. 

CONSENT. 

See  Courts,  «=>24;    Deeds,  i&=>68. 


CONSIDERATION. 

See  Bills  and  Notes,  «=>92 ;  Contracts,  <f=»53, 
56,  108;  Evidence,  <S=419;  Principal  and 
Surety,  «=3l08;  Release,  «=>12;  Vendor  and 
Pur<^a8er,  «=9236. 

CONSPIRACY. 

SeeCrimlnalLaw.  «s»42S,  424;  Evidence,  <=» 
260. 

n.  OSXKINAX.    BESPOHSIBILITT. 

(B)  ProBecotlon  an^  Pnnlsltiiieat. 
«s»47  (Ky.)  In  prosecution  for  burning  tobac- 
co bam  pursuant  to  conspiracy,  evidence  fteW 
suffideat  to  show  motive  for  defendant  s  parfaci- 
pation  in  conspiracy.— Allen  v.  Commonwealth, 
196  S.  W.  160. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

EJnactment  and  validity  of  statutes  in  general, 
see  Statutes,  €=>47-64. 

Subjects  and  titles  of  statutes,  see  Statutes,  *=» 
125. 
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H.  OONSTRVOnOK,   OPKRATIOH. 

AND  EMFOBCEMENT  OF  COH» 

■TITUTIOIf AI.  PRQVIBIONg. 

«s»20  (Ark.)  A  statute  enacted  sbortlr  after 
constitutional  convention  by  a  Legislature  con- 
taining members  of  convention  should  be  given 
weight  as  indicating  construction  put  upon  Con- 
stitntion  under  which  statute  is  enacted. — ^Haya 
V.  McDaniel,  196  S.  W.  934. 
«=>43  (Ark.)  It  is  the  duty  of  the  conrt  to  in- 
terfere where  a  statute  creating  a  road  improve- 
ment district  shows  on  its  face  that  it  is  ar- 
bitrary.—Heinemann  V.  Sweatt,  196  S.  W.  931. 
e=>4B  (Mo.)  The  court  must  be  convinced  be- 
yond a  reasonable  doubt  that  an  act  is  void  un- 
der Constitution  before  it  will  be  so  declared.— 
State  ex  rel.  Emmons  v.  Farmer,  196  S.  W. 
1106. 

«=>48  (Tex.)  A  statute  ia  to  be  h«ld  valid  un- 
less forbidden  by  the  Constitution,  either  in  ex- 
press terms  or  by  necessary  implication.— San 
Antonio  &  A.  P.  Ry.  Co.  v.  Blair,  IIKJ  S.  W. 
602,1153. 

m.  DisTRXBtrnoN  of  oovfbh- 

MENTAI,  POWERS  AKB 
FUirCTIONS. 

(A)  liCsUUiUTe  Power*  and  Delegation 
Tkereof. 

<Ss»56  (Tex.)  A  judge  of  Court  of  Civil  Appeals 
may,  notwithstanding  constitutional  de<^ration 
that  judicial  power  shall  vest  in  courts  named 
in  article  6,  l  1,  and  in  such  others  as  may  be 
{>rovided  by  law,  be  empowered  to  perform  a 
judicial  act,  such  as  that  of  passing  on  peti- 
tions to  Supreme  Court  for  writs  of  error,  in 
the  absence  of  a  contrary  constitutional  pro- 
vision.—San  Antonio  &  A.  P.  By.  Co.  r.  Blair, 
196  S.  W.  502,  1153. 

^361  (Tenii.)  Aets  1915,  c.  125,  denouncing 
nonsopport  by  a  hairtjand  of  his  wife  without 
good  cause,  JieJd  not  a  delegation  of  legislative 
power  in  violation  of  Const,  art.  2,  {  2.— State 
T.  Dixon.  196  S.  W.  486. 

(B)  Judielal  Powers   and  Fvaettou. 

«s>70(l)  (Mo.)  Whether  proposed  added  use 
in  public  highway  created  by  the  cutting  or 
crossing  of  highway  by  drainage  ditch  is  in  in- 
terest of  public  is  question  for  Legislatore. — 
State  ex  rel.  Onruthers  v.  Little  River  Drainage 
Diet..  196  S.  W.  IIIB. 

«o72  (Tenn.)  Acts  1915,  c.  125,  S  5,  providing 
for  the  release  of  a  husband  imprisoned  for  non- 
aupport  upon  giving  bond,  heJd  not  to '  violate 
Const,  art.  3,  |  6,  giving  the  Governor  power  to 
grant  reprieves  and  pardons.— State  v.  Dixon, 
196  S.  W.  486. 

I 

T.  FERgoirAi.  orvn.  and  fouti- 

CAI.  BIGHTS. 

«=s>83(.3)  (Tenn.)  Acts  1915,  c.  125,  making  it 
a  misdemeenor  rot-  a  hasband  to  neglect  to  sap- 

gort  bis  wife  without  good  cause,  does  not  vio- 
ite  Const,  art.  1,  §  18,  as  tn  imprisonment  for 
debt— State  v.  Dixon,  196  8.  W.  486. 

XX.  PSIVTI.EGES  OR  IMMTTHITIES. 
AlfU    Ol^itSS   XEOISIiATIOR. 

«=s>207(2)  (Tenn.)  Acta  1909,  c.  479,  J  4,  im- 
posing privilege  tax  on  business  of  constructing 
bridges,  waterworks,  railroads,  etc.,  held  not 
violative  of  Const.  U.  8.  art.  4.  j  2,  subsec.  1, 
or  the  Fourteenth  Amendment  as  discriminating 
against  foreign  citlzensj— Wright  v,  Jackson 
Const  Co.,  196  S.  W.  488. 

XX.  DinB  PROCESS  OF  lUkW. 

<S=>293  (Tex.Civ.App.)  Acts  .'iSth  Leg.  c.  60, 
and  Acts  33d  Leg.  c.  169,  requiring  all  cattle  to 
be  dipped,  whether  infected  with  ticks  or  not, 
and  whether  kept  on  owner's  premises  or  not, 
did  not  violata  Coost  art  1,  f  19,  or  Oonat  U. 


S.  art  14,  i  1,  prohibitiog  invasioii  ofpropeity 
rights.- Brazeale  v.  Strength,  196  8.  W.  247. 
«393I3  (Tex.)  Const  U.  S.  Amend.  14  ia  not 
neoeeaarily  violated  by  an  act  aubstitnting  a 
commission  for  a  jury  in  determining  sanity, 
provided  such  provisions  are  in  accord  with 
the  due  course  of  law  of  the  land. — Wliite  t. 
White,  196  S.  W.  608. 

CONSTRUCTION. 

See  Bills  and  Notes,  <&S3125,  129 ;  CompromiM 
and  Settlement,  ^=>11 ;  Constitutional  Law, 
e=>20-48;  Contracts,  «s>147-232:  Courts, 
<S=395;  Damages,  «=»79;  Deeds,  «±39S.  114; 
Indemnity.  ^sa9;  Insurance,  ^=>146-156: 
Logs  and  Logging ;  Pleading,  4=>34 ;  Powen; 
«=>36;  Sales,  «s>71.  84;  Statutes,  «=»181- 
224;  Trial,  «»29&,  206;  Wills,  «=>466- 
689. 

CONSTRUCTIVE  NOTICE 

See  Municipal  Corporations^  4B>7dl ;  -  Yendot 
and  Purchaser,  4s»229. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  (S=>110. 

CONTAGIOUS  DISEASES. 

See  Animals. 

CONTEST, 

See  Elections,   «s>288-306. 

CONTINUANCE. 

See  Criminal  Law,  ^s>69 ;  TUal,  «s>26 ;  Ven^ 
ue,  4B332. 

®=>50  (Ark.)  Continuance  for  only  10  days  to 
allow  defendant  to  prepare  for  trial  and  pro- 
cure witnesses  held  not-  abuse  of  discretion.— 
Central  Coal  &  Coke  Co.  t.  Graham,  196  S. 
W.  940.  . 

®=>5I(1)  (Ark.)  There  was  no  abuse  of  discre- 
tion in  denying  further  continuance  where  cir- 
cumstances showed  effort  to  delay  rather  than  to 
prepare  for  trial.M>atral  Coal  A  Co4e  Co.  v. 
Graham,  196  S.  W.  940. 

Qs>5l(6)  (Ark.)  Where  further  poetpoBMMnt 
would  carry  canse  beyond  last  day  of  term,  ques- 
tion for  exercise  of  court's  discretion  was  pre- 
sented,— Central  Coal  &  Goka  Go.  V.  Graham. 
196  S.  W.  940. 

CONTRACTS. 

See  Accord  and  Satisfaction;  Action,  ^=347; 
Assignments;  Banks  and  Banking,  ^=>106; 
Bills  and  Notes ;  CanceHation  of  Instruments; 
Carriers,  <S=>58,  162,  218;  Chattel  Mortgages; 
Compromise  and  Settlement;  Contribution; 
Corporations,  e=»455;  Courts,  CsiOS;  Cove- 
nants; Customs  and  Usages:  Damages,  ^=>T9; 
Deeds;  Depositaries;  Evidence,  9=>397— (17. 
450,  460,  471;  Exchange  of  Property; 
Frauds,  Statute  of;  Guaranty ;  Hasband  and 
Wife,  $s»85;  Indemnity;  Insurance,  4== 
618;  Interest;  Logs  and  Logging;  Mechan- 
ics' Liens;  Money  Received;  Mortgaces: 
Municipal  Corporations,  «=»347-352,  993; 
Parties,  $=326;  Partnership;  Payment; 
Pleading,  «=98;  Principal  and  Surety;  Ref- 
ormation of  Instrmneots;  Release;  Sales: 
Schools  and  School  Districts,  «s>79,  80 ;  Spe- 
cific Performance;  Stipalationa ;  Trial.  4=3 
251;  Usury,  «=3ll-127;  Vendor  and  Pur- 
chaser. 

I.  KEQUXSITES  AKS  VAIJCDXTT. 

(A)  Itatnre  and  Baaentlala  ta   GeaeraL 

<S^=>9(1)  (Tex.CJiv.App.)  Unless  descriptiao  of 
realty  covered  by  written  contract  is  so  defec- 
tive that  property  cannot  be  identified  by  ex- 
trinmc  testimony,  ooatract  will  not  b«  deoared 
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void,  tliongb  tlMie  is  uacenainty  and  ambifa^ 
in  deacription.— Folmar  v.  Xbonuu,  186  8.  W. 
861. 

«=>lb(2)  (Ark.)  Where  there  is  independeot 
consideration  ta  sapport  contract  tor  hire,  it  is 
not  essential  there  snould  be  matiiality  of  obli- 
gation in  contract.— Ashley,  D.  &  N.  Ry.  Oo.  v. 
Gannlngbam,  196  S.  W.  TOS.  « 

(O)  Formal  Heiialaltaa. 

€=>3 1  (Ark.)  CJontract  between  buyer  of  timber 
from  Inmber  company  and  company,  controrersy 
having  arisen,  showing  settlement  by  agreeing 
to  pay  consideration  named  for  timber  cut,  etc., 
conld  not  rest  partly  in  writing  and  partly  in 
paroL— Grave*  v.  Bodcaw  liumber  Co.,  196  S. 
W.  800. 

(D)  Oo«>lA«mttoB« 

e=^3  (Mo.)  Mere  inadequacy  of  consideratioo  ia 
not  bar  to  enforcement  of  contract. — Lindsay  v. 
Sonora  Gold  Min.  &  Milt  Co..  196  S.  W.  764. 
<8=>56  (Mo.)  Where  each  of  three  officers  in  in- 
surance company  reduced  salary  in  considera- 
tion of  reduction  by  others,  one  could  not  re> 
cover  back  from  company  amount  ot  reduction 
in  his  salary.— Puller  v.  Royal  Casualty  Co.,  196 
S.  W.  765. 

(F)    L«KaIitT  ot  Okleet   kbA  of   Coaald- 
eratloB. 

«s»l08(2)  frex.Civ.App.)  Contract  by  litigants 
with  their  attorney  not  to  compromise  lawsuit  is 
against  public  policy,  and  null  and  void. — 
Browne  v.  King,  196  S.  W.  884. 

a.   COKSTBTICTION    ANS    OFERA- 
TXOM. 

(A)   General  Rales  of  Oonatrvctioai. 

«=3l47(l)  (Tex.Civ.App.)  The  primary  rule  in 
the  construction  of  contracts  is  that  the  inten- 
tion of  the  parties  is  to  be  sought  and  carried 
out  whenever  possible. — Hodge  v.  City  of  Ft 
Worth,  196  a  W.  583. 

«=9|69  (Tex.Civ.App.)  To  arrive  at  intention 
of  parties,  contract  moy  be  read  in  light  of  cir- 
cumstances under  which  it  is  entered  into.— 
McHaney  v.  People's  State  Bank  of  Longvlew, 
196  S.  W.  997. 

®=3l74  (Tex.Civ.App.)  Exceptions  contained  in 
a  contract  will  be  presumed  to  relate  to  matters 
that  not  only  are  relevant  to  the  contract^  but 
also  would  be  embraced  within  its  terms  if  not 
expressly  excepted  therefrom. — Palatine  Ins.  Co. 
V.  Coyle,  196  S.  W.  860. 

^9 176(9)  (Ark.)  Where  provisions  of  a  con- 
tract for  constructing  courthouse  were  contradic- 
tory as  to  items  included,  the  question  was  prop- 
erly submitted  to  the  jury.— Seelig  v.  Phillipj 
County,  196  S.  W.  456. 

(O)   Sakjeet-lllatter. 

«=»  1 89  (Tex.Civ.App.)  The  subject-matter  of  a 
contract  must  be  considered  in  determining  the 
meaning,  scope,  and  extent  of  its  language. — 
Palatine  Ins.  Co.  v.  Coyle,  196  S.  W.  500. 
&=>  1 93  (Mo.)  A  memorandum  reciting  receipt  of 
certain  funds  for  which  corporate  stock  was 
later  to  be  issued  cannot  be  construed  into  con- 
tract to  invest  trust  fund  or  for  investment  of 
money  in  lands  from  which  profits  should  be 
divided  between  parties.— Lippe  v.  Verity,  196 
S.  W.  1110. 

(D)  Place  and  Time.  . 
^s>2l4  (Tex.Civ.App.)  Where   contingency   for 

payment  of  an  indebtedness  Is  provided,  debt 
is  due  upon  happening  of  contingency  or  reason- 
able time  thereafter. — O.  C.  Slaughter  Oo.  v. 
Bller,  196  8.  W.  704. 

(F)  Compensation. 

«s»232(l)  (Ey.)  Where  lowering  and  redress- 
-ng  bottom  of  filter,  done  by  plaintiff  subcon- 


traotor  f«r  «seaTiitioB  witk  filter  mannfactnring 
company  tmilding  niter,  was  made  necessary  by: 
error  of  filter  company's  engineer,  subcontractor 
could  recover  for  extra  work. — Pittsburgh  Fil- 
ter Mfg.  O.  V.  Smith,  196  S.  W.  150. 
4=3232(4)  (Ky.)  Filter  company,  which,  by  en- 
gineer, verbally  ordered  subcontractor  for  exca- 
vation to  do  extra  work,  and  later  approved 
extra  work  hy  its  manager,  Aald  unable  to  com- 
plain of  subcontractor  for  having  made  extra 
excavation  in  idisaiee  of  written  order,  con- 
trary to  a  stipulation  of  contract;  doctrine  of 
waiver  applying^— Pittsburgh  Filter  Mtg.  Co.  v. 
Smith,  196  S.  W.  150. 

«=»232(6)  (Ky.)  Where  filter  company  knew 
that  part  of  work  done  by  plaintiQ:  subcontrac- 
tor for  it  in  excavating  was  what  filter  manu- 
facturing company  was  required  by  contract 
with  water  company  to  do  for  lump  sum,  and 
yet  compelled  plaintiff  to  do  additional  work 
over  what  9vas  called  for  by  contract,  filter 
company  will  not  be  beard  to  say  that  plaintiff 
shall  not  be  paid  for  extra  work  because  itself 
was  not  entitled  to  pay  therefor  by  water  com- 

§  any.— Pittsburgh  Futer  Mfg.  Co.  v.  Smith,  196 
.  W.  160. 

ni.   MODIFICATION  AND  MERGER. 

®=324l  (Ky.)  Extra  excavation  in  constructing 
filter  plant,  made  necessary  by  lowering  sloi^e 
of  hill  into  which  filter  was  set  behind  wall  of 
basin,  was  not  change  in  work  or  alteration  in 
plan  on  which  filter  was  constructed  within  con- 
tract between  filter  company  and  water  com- 
pany providing  that  no  alteration  should  bo 
made  except  on  written  order  of  general  con- 
tractor-Pittsburgh FUter  Mfg.  Co.  v.  Smith, 
196  S.  W.  160. 

9=9245(2)  (Ark.)  Prior  negotiations  leading  up 
to  written  contract  are  merged. — Graves  v.  Bod- 
caw Lumber  Co.,  196  S.  W.  800. 
<8=»245(2)  (Mo.App.)  AH  conversations  and 
statements  prior  to  agreement  ore  merged  in 
written  contract.— Fcren  v.  Epperson  Inv.  Co., 
196  S.  W.  435. 


IV. 


REsczasxoir  aub  abandon- 
ment. 


«s>252  (Tex.GivApp.)  That  subcontractor  ac- 
quiesced in  advice  of  contractor  to  quit  work 
during  financial  embarrassment  of  contractor 
held  not  to  indicate  understanding  that  con- 
tract was  rescinded. — Collinsville  Mfg.  Co.  r. 
Street,  196  S:  W.  284. 

.  That  receiver  of  insolvent  building  contractor 
and  subcontractor  entered  into  new  contract 
held  not  to  show  intention  to  absolutely  re- 
scind, and  subcontractor  may  not  recover  on 
guantum  meruit. — Id, 

▼.  FEKFOBMANGE  OR  BREACH. 

4=»299(2)  (Ky.)  General  contractor  for  con- 
■troetion  -Job  couU  not  recover  of  subooatraetor 
for  excavation  damages  resulting  from  delay  in 
excavation  caused  by  mistakes  of  general  con- 
tractor's engineers,  but  for  damages  resulting 
to  contractor  from  delajr  caused  by  his  own  de- 
fault,- or  weather  jcowhtions  «nspendinx  jrork, 
subcontractor  was  liable. — Pittsburgh  Filter 
Mfg.  Co.  V.  Smith,  196  S.  W,  150. 
€=s300(3)  (Ky.)  Where  builder  is  delayed  by 
employer,  additional  time  lost  by  delay  sh411  he . 
allowed,  so  he  should  be  allowed  extra  time' 
when  required  to  do  extra  work,  or  when 
changes  are  made  in  plana;  where  cause  for 
delay  ceases,  obligation  to  nnish  rests  at  once 
on  builder,  and  failure  to  perform  within  rea- 
sonable time  warrants  damages  for  unreasona- 
ble delay  tiiereafter.— Pittsburgh  Filter  Mfg. 
Co.  V.  Smith,  196  S.  W.  150. 
«s»322(2)  rrex.Civ;App.)  In  damage  action 
against  buildine  contractors,  evidence  that 
building  leaked  Is  admissible,  where  such  leak- 
age was  shown  to  be  caused  by  defects  in  fire 
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wall  due  to  noncomiyhattM  with  t«Rri8  of  con- 
tract.—Echols  Broe.  V.  Stevens,  lfl«  S.  W.  886. 
*=>322(8)  (Tex.Civ.App.)  In  action  for  breach 
of  contract  to  furnish  money  to  be  loaned,  that 
at  the  time  and  place  demand  for  loans  was 
"keen"  does  not  show  that  plaintiff  could  have 
loaned  the  money  on  the  conditions  as  to  nature 
of  security  required  by  the  contract.— McCuUoh 
V.  Reynolds  Mortgage  Co.,  196  S.  W.  565. 

VI.  AOlVONS    FOB    BREACH. 

4=>333(2)  (Ark.)  In  action  on  note,  where  an- 
swer did  not  allege  that  contemporaneous  agree- 
ment between  parties  set  up  by  defendant  as 
counterclaim  or  set-off  was  evidenced  by  any 
agreement  in  writing,  special  demurrer  to  an- 
swer was  properly  sustained. — Graves  v.  Bodcaw 
Lumber  Co.,  196  S.  W.  800. 

If  there  was  written  contract  embodying  terms 
set  up  in  defendant's  answer  in  counterclaim 
or  set-off  in  action  on  note,  before  defendant 
could  avail  himself  of  contract  as  set-off  or 
counterclaim,  it  devolved  on  him  to  show  that 
written  contract  sued  on  did  not  express  entire 
contract  between  parties. — Id. 
«=5»350(1)  (Tex.Civ.App.)  Evidence  held  to  show 
tiiat  a  contract  providing  for  clearing  a  basin  for 
a  reservoir  was  made  upon  the  basis  of  acreage, 
and  not  the  flow  line,  so  that  the  contractor 
could  not  recover  for  excess  acreage  cleared. — 
Hodge  ▼.  City  of  Ft  Worth,  196  S.  W.  683. 

CONTRADICTION. 

See  Witnesses,  «=>406,  406. 

CONTRIBUTION. 

i^oS  (Tex.Civ.App.)  It  ia  a  general  rule  that 
joint  tort-feasors  are  not  entitled  to  contribu- 
tion.—City  of  Weatherford  Water,  light  &  Ice 
Co.  V.  Veit,  196  S.  W.  986. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  ^=383. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Fraudulent 
Conveyances ;  Guardian  and  Ward,  e=>79 ; 
Mortgages;  Trusts,  ^=:»12-61;  Vendor  and 
Purchaser,  «=>162,  224,  264. 

CORPORATIONS. 

See  Banks  and  Banking,  9s>39,  64;  Garriers; 
Colleges  and  Universities;  Goantiea;  Injunc- 
tion, «=>65;  Insurance,  $s»36,  37;  Munici- 
pal Corporations ;  Public  Service  Commis- 
sions; Railroads;  Telegraphs  and  Telephones. 

m.  COft»ORATE  HAME.  SEAI..  OOM- 
ICtLE,  BT-X.AWB.  AND  BEOOBD8. 

9=>47  (Tex.Civ.App.)  An  authorized  'change  in 
the  name  of  a  corporation  has  no  effect  on  its 
identity,  nor  on  its  rights  and  obligations. — O. 
R.  Miller  &  Bro.  v.  Mummert,  196  S.  W.  270.    . 

nr.  OAPITAI^  STOCK,  AMD  DTVI- 
DEITDS. 

(B)   Bnbserlption   to   Stoek. 

$=376  (KIo.)  Where  administrator's  decedent 
contracted  to  pay  $20,000  for  stock  which  was 
entirely  worthless,  corporation  being  wholly 
without  assets,  administrator,  in  suit  on  dece- 
dent's agreement,  could  defend  successfully  for 
lack  of  consideration. — Lindsay  v.  Sonora  Gold 
Min.  &  Mill.  Co.,  196  S.  W.  764. 
4=>80(10)  (Tex.Civ.App.)  A  delinquent  snbacrib- 
er  to  corporate  stock  after  failure  of  corporation 
cannot  ordinarily  complain  that  his  subscription 
was  obtained  through  fraud  of  the  promoters, 
officers,  or  agents  of  the  corporation. — ^Mitchell 
v.  Hancock.  196  S.  W.  694. 

A  stockholder  who  has  enjoyed  the  fruits  of 
that  relatioD  and  received  diTideads  heU  not  en- 


titled, after  failnre  of  the  corporation  to  re- 
scind his  subscription  oontract  becsuae  obtained 
by  false  representations.- Id. 

Plaintiff  held  not  estopped  to  secure  cancella- 
tion of  subscription  oontract  and  notes  and  deed 
of  trust  given  for  stock,  on  the  ground  that  they 
bad  been  secared  by  fraudulent  representations, 
where  be. brought  suit  before  the  corporation 
was  declared  insolvent,  and  was  not  guilty  of 
laches,  and  no  creditor  of  the  corporation  be- 
came such  after  he  subscribed  for  the  stock.— Id. 
®=»90(6)  rMo.)  In  action  against  corporation 
and  individuals  on  notes,  wherein  defendants 
pleaded  counterclaim  based  on  agreement  of  plain- 
tiff administrator's  decedent  to  pay.  for  stock, 
evidence  Aold  to  support  finding  at  fraud  by  de- 
fendants in  representing  corporation  owned 
mines.- Lindsay  v.  So&ora  Gold  Min.  &  Mill 
Co.,  196  8.  W.  764. 

(C)  laane  of  Certlflestea. 

«=>99(1)  (Tex.Civ.App.)  Where  company  had 
never  been  incorporated,  and  stock  was  not  to 
be  delivered  until  notes  were  paid,  notes,  reciting 
that  they  were  given  for  stock  in  company,  were 
not  given  for  stock  issued  in  corporation,  with- 
in meaning  of  Constitution  and  statutes  making 
notes  so  given  invalid. — Commercial  Guaranty 
State  Bank  v.  Crews,  196  S.  W.  901. 


(D)  Tnutstev  o<  Skac 

«=>I23(24)  (Tex.CiTJLpp.)  In  action  to  re- 
strain defendant  from  subjecting  plaintifPa 
stock  held  as  collaterat  to  balance  due  on  ven- 
dor's Uen  notes  after  foreclosure,  evidence  kM 
not  to  sustain  a  finding  that  land  aoid  for  an 
inadequate  price. — CatUemen's  Trust  Ca  v. 
Cantiell,  196  S.  W.  364. 

V.  MEMBEBS    AlTD   STOOKHOIJIERB. 

(O)  Balms  or  Detendias  on  BoIimU  of  Gor- 
poratloa* 

«3>206(4)  (Tex.Civ-App.)  In  stockholders'  suit, 
if  facts  alleged  show  defendants  ooostitate  na- 
jority  of  directors,  or  tliat  directors  or  majority 
are  under  contr<d  of  wrongdoing  defendant,  so 
that  refusal  of  directors  to  sue  in  name  of  coi^ 
poration  on  request  may  be  inferred,  stodi- 
bolders'  action  may  be  maintained  without  de- 
mand.—Millsaps  V.  Johnson,  196  S.  W.  202. 
9=>2I0  C^ex.^v.App.)  Where  corporatioo  did 
not  make  general  assignment  for  creditors,  but 
made  chattel  mortgage  or  convejrance  ia  trast 
to  private  trustee  for  creditors,  title  to  cause  of 
action  against  director  for  corruptly  disposing 
of  assets  was  vented  In  trustee. — Millsaps  t. 
Johnson,  196  S.  W.  202. 

In  suit  by  corporate  stockholders  to  recover 
property  of  company  wrongfully  disposed  of  by 
director,  company,  dissolution  of  which  was  not 
set  up  in  pleadings  nor  established,  was  not 
only  proper  but  necessary  party,  and  aasixnee 
of  company,  as  private  trustee  to  pay  specified 
debts,  was  not  proper  party. — Id. 
«=»2II(3)  (Tex.av.App.)  In  stockholders'  suit, 
facts  alleged  showing  dofendante  oonstitute 
ma^'ority  of  directors,  or  that  directors  or  ma- 
jority are  under  control  of  wrongdoing  defend- 
ant, 80  that  refusal  of  directors  to  sue  in  name 
of  corporation  on  reqaest  may  be  inferred.  he!d 
sufficient  without  alleging  any  demand. — Mill- 
saps v.  Johnson,  196  S.  W.  202. 
iS=>2ll(6)  (Tex.Civ.App.)  In  suit  by  corporate 
stockholders,  pleading  held  to  allCKe  that  com- 
pany had  made  chattel  mortgage  for  benefit  of 
creditors,  allegation  being  almost  tantamount 
to  statement  that  company  had  effected  eompo- 
sition.- Millsaps  v.  Johnson,  196  S.  W.  202. 
«=>2I2  (Tex.Civ.App.)  In  stockholders'  salt. 
court  must  presume  that  company's  assignment 
to  private  trustee  would  not  have  undertaken 
to  convey  realty  unless  company  really  owned 
it— Millsaps  v.  Johnson,  196  8.  W.  WU. 

In   suit   by   corporate   stockholders,   erideace 
kald  snfllcleii^  to  sustain  jorgr'a  fiodinig  that  <}e- 
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fendftdt,  director,  Uipropflriy  d<niiiMited  and 
controlled  majori^  of  directors. — Id. 
«s>2l3  (Tex.Civ.App.)  In  suit  by  corporate 
stockholders  to  recover  amets  Of  company 
wrongfully  disposed  of  by  director,  judjrment 
must  be  for  all  stockholders  and  company,  not 
for  plaintitb  individually  for  respective  inter- 
ests in  recovery.— Millsaps  v.  Johnson,  196  8. 
W.  202. 

In  suit  by  corporate  stockholders  to  recover 
assets  of  company  wrongfullv  disposed  of  by 
director,  court  improperly  dedared  diarter  for- 
feited, where  state  was  not  i>arty,  and  record 
showed  comiiany  was  still  existing,  not  show- 
ing that  plaintiffs,  as-  individuals,  or  that  the 
corporation  itself,  ratified  illegal  acts. — Id. 

(D)  I.l»bUttr  tor  Corporate  Oobta  muA 
Aets. 

«=9228  (Tex.Civ.App.)  The  liability  of  share- 
holders of  a  corporation  to  contiibnte  the  amonnt 
.of  their  shares  as  capital,  is  ordinarily  treated 
in  equity  as  assets  like  other  legal  claims  belong- 
ing to  the  corporation. — Mitchell  v.  Hancock, 
liM  S.  W.  894. 

Vn.  GORPOBATE  FOWEB8  AXD 
XJABILITIEa. 

(A)  Bxtent  aad  Bza  raise  at  Powers  la 
Geaeral. 

«=>374  (Tex.CivApp.)  A  corporation,  organized 
for  the  purpose  of  buying  and  selling  goods  by 
wholesale  and  retail,  has  power  to  sell  goods 
by  taking  orders  from  the  customer,  sending 
them  to  the  whtdesaler,  and  having  him  ship 
goods  directly  to  customer. — Sbeehan  v.  Sbee- 
han-Uackley  &  Co.,  196  S.  W.  665. 
«=»376  (Mo.App.)  A  corporation  cannot  pur- 
chase its  own  stock. — Stringfellow  v.  Rosebrough 
Monument  Co.,  196  S.  W.  1050. 
«s>382  (Tex.Civ.App.)  Under  Sev.  St  1911, 
art.  1104,  as  amended  by  Acts  34th  Leg.  o.  102, 
held  that,  where  purpose  of  corporation  was 
dealing  in  building  material  and  to  purchase  and 
sell  such  material  as  is  necessary  in  transaction 
of  its  business,  a  contract  made  by  it  to  con- 
struct improvements  on  a  lot,  not  being  within 
purposes  of  corporation,  was  void  for  all  purpos- 
es.—Znrn  V.  Mitchell,  196  S.  W.  644. 

«=»388(1)  (Mo.App.)  Company  which  effected 
settlement  witli  its  salesman,  taking  back  stock 
which  it  had  pre.viously  transferred  to  him  for 
overdue  salary,  retransferring  it  to  its  officer, 
from  which  it  had  obtained  it,  and  executing 
notes  payable  annually  for  tie  debt,  will  not  be 
beard  after  seven  years  to  repudiate  its  ob- 
ligation to  pay  notes  remaining  in  salesman's 
Ikands. — Stringfellow  v.  Rosebrough  Monument 
Co.,  196  S.  W.  1050. 

^s>38ft(6)  (TexXSv.App.)  Where  a  contract 
with  a  corporation  void  because  ultra  vires  and 
forbidden  by  statute  was  wholly  executory,  no 
ground  of  recovery  against  sureties  on  theory 
of  estoppel  existed.— Zum  v.  Mitchell,  196  S. 
W.  644. 

(O)   ProperlT-  and  CoBveyaneea. 

^s»445  (Tex.Civ.App.)  In  absence  of  collusion 
between  a  grantor  corporation  and  its  grantee 
to  defraud  grantor's  creditors,  deed  from  sol- 
vent corporation  convejrs  good  title,  stripped  of 
equitable  lien  claimed  by  grantor's  creditor, 
whose  debt  is  not  reduced  to  judgment  at  time 
of  c«mveyance,  whether  or  not  grantee  bad  no- 
tice of  claim. — C.  R.  Miller  tt  Bro.  v.  Mum- 
mert,  196  S.  W.  270. 

(D)   Contracts  and  Indebtedness. 

€=>455  (Tex.Civ_App.)  Where  corporation's  at- 
tempted assignment  of  property  to  private  trus- 
tee for  sale  for  creditors  was  void  as  convey- 
ance under  statute,  being  common-law  mort- 
gage, it  was  not  void  as  such  because  of  com- 


pany's fUIure  to  anthentlcate  it  by  corporate 
seal.— Millsapa  v.  Johnson,  196  S.  W.  202. 
«3>484  (8)  (Tez.Cav.App.)  It  is  ultra  vires  of  cor- 
poration, not  given  express  authority,  to  enter 
into  contracts  of  guaranty  or  suretyship  not 
in  furtherance  of  its  business. — Ingram  v.  Texas 
Christian  University,  196  S.  W.  608. 
«=>487a)  (Tex.Clv.App.)  Rev.  St  1911,  art 
1164,  as  amended  by  Acts  34th  Leg.  e.  102,  for- 
bidding ultra  vires  acts  by  corporations,  being 
the  law  of  the  land,  was  in  contemplation  of  law 
known  to  one  who  entered  into  a  forbidden  con- 
tract with  a  corporation. — Zuni  v.  Mitchell,  196 
S.  W.  544. 

(F)  Ctvil   Aetlons. 

«=9499  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  7399,  secretary  of 
state  must  enter  on  margin  of  record  in  office 
words  "Rights  to  do  business  forfeited,"  and 
date  of  entry,  before  company's  right'Uo  sue  or 
defend  can  be  denied. — MiUsaps  v.  Jobhson,  196 
S.  W.  202. 

▼m.  IXSOX,VENCT  AND  BE0EIVEB8. 

<S=»544(1)  (Mo.App.)  That  a  transfer  of  'the 
corporatioiK  assets  may  have  resulted  in  a  pref- 
erence of  certain  creditors  as  against  others 
does  not  avoid  the  transfer,  since  a  corporation 
has  a  right  to  do  that  in  good  faith  while  its 
property  is  in  its  bands,  and  is  not  bound  by 
any  lien  of  a  preferred  creditor. — Evans  v. 
Unity  Investment  Co.,  196  S.  W.  49. 
«=>5«0(7)  (Tex.Civ.App.)  The  word  "may"  as 
used  in  Vernon's  Sayles*  Ann.  Civ.  St  1914,  | 
2147,  is  permissive  only,  and  hence  does  not 
limit  jurisdiction  of  actions  against  receivers 
of  corporation  to  the  county  where  the  principal 
office  of  the  corporation  is  located. — Mitchell  v. 
Hancock,  196  8.  W.  694. 
«=>560(9)  (Tex.Civ.App.)  Receiver's  plea  to  the 
jurisdiction  on  the  ground  that  he  was  not  sued 
in  the  county  where  tie  principal  office  of  the 
defendant  corporation  was  located,  held  properly 
overruled,  where  it  appeared  that  he  was  made 
a  party  merely  that  he  might  be  concluded  by 
the  decree  and  had  no  real  objection  to  being 
a  party  to  the  litigation.— Mitehell  v.  Hancock, 
196   S.  W.  694. 

nc.  BEHrOOKVOBATION   AHD    RB- 
OBOANIZATIOH. 

4s9579(2)  (Mo.App.)  If  a  new  corporation  se- 
cures assets  of  an  old  one,  paying  nothing  there- 
for, while  the  old  corporation  derives  no  benefit 
from  the  transaction,  the  new  should  be  held 
liable  in  equity  for  the  debts  of  the  old  at  least 
to  the  extent  of  the  Value  of  the  assets  received. 
-Evans  v.  Unity  Investment  Co.,  196  S.  W.  49. 

Where  a  corporation  with  assets  worth  ap- 
proximately SlT.OOO  was  indebted  in  excess  of 
$100,000,  and  a  new  corporation  was  formed  to 
take  over  its  assets,  and  it  did  so.  and  paid  the 
creditors  36  cents  on  the  dollar,  tiius  expending 
more  than  the  value  of  the  ■s.^ets  received,  it 
was  not  liable  to  creditors  of  the  old  corpora- 
tion in  the  absence  of  frfiud. — Id. 

The  mere  transfer  of  the  assets  of  a  corpora- 
tion, even  in  a  failing  condition,  to  another  cor- 
poration, does  not  ipso  f^nto  render  the  latter 
liable  for  the  formers  debts.— Id.   ' 

XI.  DI8SOI.1TTZON  AMD  FOBFETTUBE 
OF   FBAROKISE. 

$=»592  (Tex.Civ.Api>.)  Failure  of  corporation  to 
pay  franchise  tax  does  not  ipso  facto  work  dis- 
solution.—Millsaps  V.  Johnson,  196  S.  W.  202. 
^=>609  (Tex.Civ.App.)  Proceedings  to  dissolve 
a  corporation  can  be  brought  only  in  the  conn- 
try  or  state  in  which  the  corporation  was  cre- 
ated.—Mitchell  v.  Hancock,  196  S.  W.  694. 
€=>625  (Tex.Civ.App.)  Where  a  solvent  corpo- 
ration is  dissolved,  leaving  debts  due  to  creditors, 
and  assets  are  distributed   among  stockholders. 
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Bemedy  ia,  in  the  abeenca  of  actoal  fraud, 
against  stockholders  under  Vernon's  Sayles 
Ann.  Civ.  St  1914,  art.  1206.-C.  R.  MiUer  & 
Bro.  V.  Mummert,  196  S.  W.  270. 
4=>626  (MoApp.)  A  corporation's  receiver  prop- 
erly disallowed  a  claim  evidenced  by  a  judgment 
secured  against  corporation  in  another  county 
after  receivership  proceedings  were  instituted 
and  with  knowledge  oC  them,  since  court  ren- 
dering judgment  had  no  jurisdiction  over  sub- 
ject-matter.— Miller  v.  Continental  Assur.  Co. 
of  America,  196  S.  W.  448;  Same  v.  Inter- 
national Fire  Assur.  Co.  of  America,  Id.  452. 
9=>629  (Mo.)  Upon  dis.solution  of  corporation 
suit  by  directors  and  stockholders  for  account- 
ing against  other  directors  who  were  directed  as 
trustees  to  convert  corporation  property  into 
cash  to  pay  such  creditors  and  divide  remainder 
among  stockholders  and  asking  an  injunction 
was  suit  in.equity. — State  ex  rel.  Peet  v.  EUlison, 
196  S.  W^;il03. 

Xn.   FOREIOH   CORPORATIOHg. 

®»642(4)  (Mo.)  Foreign  corporation  having  no 
plaoe  of  business  in  state  does  not,  by  making 
contract  to  deliver  there  iron  pipe  manufactured 
by  It  outside,  but  to  be  used  there  in  performing 
contract  of  vendee  with  city,  do  business  in  state 
without  license,  where  it  performs  its  contract 
by  delivering  on  cars  material  which  would  meet 
tests  required  by  city's  contract. — City  of  St. 
Louis  V.  Parker-Washington  Co.,  196  S.  W. 
767. 

9=»642(4)  (Mo.)  Foreign  corporation  held 
"transacting  business"  in  state  within  Rev.  St. 
1909,  §§  3037,  3039,  3O40,  3042,  requiring  pre- 
scribing conditions  therefor,  where  it  has  sliip- 
ped  machines  into  the  state  on  long-time  leases 
with  reservation  of  yearly  rentals. — State  «x  rel. 
Hays  V.  Robertson,  196  S.  W.  1132. 
<8=>68l(6)  (Tex.Civ.App.)  Statutes  preventing 
suit  in  state  courts  by  foreign  corporations  with- 
out permit  to  do  business  in  state  do  not  affect 
jurisdiction  of  federal  courts.— Kruegel  t.  Stand- 
ard Savings  &  Loan  Ass'n,  196  S.  W.  283. 
€=9674'  (Mo.)  Question  whether  foreign  corpo- 
ration is  doing  business  in  state  without  license 
within  Rev.  St.  1909,  §§  3037-3040,  when  it 
makes  written  contract  to  deliver  goods  in 
state  mannfactured  by  it  outside,  la  mixed  ques- 
tion of  law  and  fact.— City  of  St.  Louis  v. 
Parker-Wadiington  Co.,  196  S.  W.  767. 

CORROBORATION. 

See  Rape,  ®=>54. 

COSTS. 

L  NATURE,  OROVNBS.  AND  EXTENT 
OF  RIGHT  IN  GENERAI.. 

4=:»66  (Mo.App.)  The  filing  of  an  amended  peti- 
tion pending  demurrers  to  the  original  cannot 
be  reckoned  against  plaintiff  in  Invoking  provi- 
sions of  Re^'.  St.  1909,  8  1828,  as  to  treble  costs 
when  third  petition  is  adjudsred  insufficient. — 
State  ex  rel.  Oliver  Hast  Auction  Co.  r.  Orimm, 
196  S.  W.  1019. 

COUNCIL 

See  Municipal  Corporations,  4=»111-116. 

COUNTERCUIM. 

See  Set-Ofl  and  Counterclaim. 

COUNTIES. 

n.   GOVERNMENT   ANS   OFFICERS. 
(D)   Oneera  and  Aarenta. 

«=>6I  (Tenn.)  In  view  of  Const.  1870,  art.  11, 
{  17,  office  of  trust  or  profit  under  laws  of  Ten- 
nessee within  Ouster  Act.  may  be  one  created 
by  the  Constitution  or  bv  General  Assembly,  and 
quarter^  county  court  baa  no  power  to  create 


such  offioet  though  i^wer  may  be  granted  to  it 
to  fill  a  county  office  after  same  haa  been  created 
by  Legislature.— State  v.  Buck.  196  S.  W.  142. 
«ss>e5  (Ark.)  Under  Kirby's  I>ig.  !  7550,  time 
for  appointing  county  examiiMr  waa  poatponed 
by  time  for  general  election  being  fixed  at  a  later 
date,  by  Acta  1915,  p.  402,  under  anthority  of 
Const,  art  3,  {  8 ;  the  incumbent  holding  over 
under  Const,  art  19,  §  6,  till  his  socceasor  quali- 
fied.—Barnett  V.  Sutterfield,  196  8.  W.  470. 
<8=»67  (Tenn.)  Under  Acts  1907,  c  545, 


t£e  a 


pointment  of  a  county  engineer  in  counties  hav- 
ing population  of  not  less  than  36,100  and  not 
over  38,000^  and  prescribing  bis  duties,  held, 
that  plaintiff,  appointed  county  engineer  by 
the  quarterly  county  court,  was  not  a  person 
holding  an  office  of  trust  or  profit  within  Ouster 
Act,  8  1.— State  t.  Buck,  196  S.  W.  142. 

IV.  FISOAX.  MANAGEMENT,  PUBUO 

DEBT,   SECURITIES,  AND 

TAXATION. 

€=»I50(1)  frex.Civ.App.)  Acts  33d  Leg.  c.  169, 
authorizing  commissioners'  court  to  co-operate 
with  live  stock  sanitaiy  commission,  authorized 
expenditure  of  all  county  money  necvsaary  and 
not  inhibited  by  Const,  art.  11,  {  7. — Brazeale  v. 
Stmngth.  186  S.  W.  247. 

Acts  35th  I^eg.  c.  60,  and  Acts  33d  Leg.  c.  169, 
requiring  expenditure  by  county  for  bnilding  of 
vats  and  dipping  of  cattle  to  prevent  diaease, 
does  not  violate  Const  art  11,  {  7,  relating  to 
provision  for  sinking  fund  and  interest. — Id. 
«=>I50(3)  (Tex.Civ.App.)  If  sum  of  daims.  rep- 
resenting ordinary  county  espenaea.  amounted 
to  as  much  aa  it  reasonably  conld  be  expected 
current  revenues  would  amount  to,  ordinary 
expenses  thereafter  incurred  would  be  within 
prohibition  of  Const  art  11,  $  7.  in  view  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts.  1432, 
14.33.  1436-1438.— Brazeale  t.  Strength,  196  S. 
W.  247. 

<S=>I82  (Tex.Car.App.)  Where  district  roads 
bonds  are  issued  under  Rev.  St  1911,  arts. 
628,  631,  632,  the  commissioners'  court,  as  in- 
cidental to  the  express  power  over  roads  given 
by  article  2241,  and  the  control"  and  "custody" 
of  the  bonds  given  by  article  632,  has  power  to 
determine  the  manner  and  methods  to  be  adopt- 
ed in  order  to  effect  a  sale,  and  when,  it  ia  not 
reasonably  possible  to  sell  them  at  par. — Jack- 
son V.  McAllister,  196  S.  W.  67L 

V.   0I.AIM8   AGAINST  OOITNTT. 

€=>204(3)  ^rk.)  Upon  hearing  in  county  court 
of  a  claim  lor  construction  of  a  courthouse,  the 
court  could  admit  parol  evidence  to  explain  con- 
tradictory provisions  of  the  contract  in  view  of 
Const  art  7,  g  28,  and  Kirby's  Dig.  {  1375.— 
Seolig  V.  Phillips  County,  196  S.  W.  456. 

Where  the  evidence  was  uncontradicted  that 
contractors  agreed  to  pay  costs  of  printing  coun- 
ty warrants  in  payment  for  work  done.  th«>ir 
recovery  for  such  payment  was  properly  dia- 
allowed. — Id. 

COURT  COMMISSIONERS. 

See  GonstitutloDal  Law,  «=>83. 

COURTS. 

See  Appeal  and  Error,  «=>3,  1220;  Oonatitn- 
donal  Law,  70,  72;  Corporations,  ^s>Q6l; 
Divorce,  «=»62;  Evidence,  ^=»41;  Judges: 
Justices  of  the  Peace;  MandamusL  9=»172 ; 
Removal  of  Causes ;  Time,  «=>11;  Trial,  «3 
191,  368;    Venue,  «»80. 

I.  NATURE.  EXTENT,  AND  EXEBCISS 
OF   JURISDICTION   IN   OENRRAX. 

9=>ll   (Mo.)  Jurisdiction  of  the  person  is  only 
obtained    by    service    of    sroceaa. — KeUagg    t. 
I  Moor^  18«  S.  W.  15. 
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«S924  (Tex.O)r.App.)  Jurisdiction  over  niUect- 
matter  cannot  be  conferred  by  agreement  or  es- 
toppd.— Barcum  y.  Gaston,  196  S.  W.  267. 

^=>37(1)  (Tex.Oiv.App.)  Jurisdiction  over  sub- 
ject-matter cannot  be  conferred  by  agreement 
or  estoppel. — Burcum  v.  Gaston,  196  8.  W.  257. 

n.   ESTABUSHM£irT,    OROAIOZA- 

ZXOK,  AKD  PROCESU&E  IK 

OEITBRAI.. 

(A)  Orsatlon  aad  ConstltatlOB,  «nd  C^art 


«s»42(8)  (Tex.)  Acts  1917,  e.  76,  authorisuut 
the  Chief  Justice  or  any  two  other  justices  of 
the  Supreme  Court  to  desicnate  a  committee  of 
jnsticea  of  the  Courts  of  Civil  Appeals  to  pass 
upon  petitions  to  the  Supreme  Court  for  writs 
of  error,  is  constitutioDal.— ^n  Antonio  &  A. 
P.  Ry.  Co.  T.  Blair   196  S.  W.  602,  1153. 

The  Court  of  Civil  Appeals,  from  which  mem- 
bers of  committee  which  under  Acts  1917,  c.  76, 
passea  upon  petitions  to  Supreme  Court  for 
writs  of  error  are  appointed  will  not  by  such 
apptdntment  be  disabled  from  performing  their 
functions,  since  majority  of  members  constitute 
a  quorum  for  disoalidi'of  biiaineas.— Id. 

Acts  1917,  c.  76,  authorizing  designation  of  a 
committee  of  justices  of  Courts  of  Civil  Appeals 
to  pass  upon  petitions  to  the  Supreme  Court 
for  writs  of  error,  does  not  create  a  court,  but 
mmply  adds  certain  duties  to  those  of  justices 
already  existing,  to  l>e  discliarged  by  them  only 
in  their  capacity  as  such.— Id. 

Since,  under  Const,  art.  6,  S  6,  the  Legislature 
may  confer  generally  on  Courts  of  Civil  Appeals 
other  jurifidiction  than  that  specifically  con- 
ferred by  the  Constitution,  it  may  impose  addi- 
tional judicial  duties  on  the  justices,  such  as 
that  of  passing  on  petitions  to  the  Supreme 
Court  for  writs  of  error.— Id. 

«=»43  (Tex.)  Since,  under  Const,  art.  6,  {  3, 
Legidature  may  limit  and  change  appellate  ju- 
risdiction of  Supreme  Court,  Legislature  may, 
in  absence  of  any  constitutional  provision  as  to 
how  such  jurisdiction  may  be  invoked,  establish 
mode  of  appeal  and  declare  that  authority  of 
determining  right  to  have  it  entertained  shall 
rest  on  a  committee  of  judges  of  Courts  of  Civil 
Appeals.— San  Antonio  &  A.  P.  Ry.  Co.  v. 
Blair,  196  S.  W.  502,  1153. 

The  Legislature,  which  inaugurated  writ  of 
error  practice  as  method  whereby  appellate  ju- 
risdiction of  Supreme  Court  may  be  acquired, 
and  lodged  in  it  authority  of  determining  mer- 
its of  the  (rounds  advanced  for  issuance  of  writ, 
may  change  that  method. — Id. 

The  Legislatare  has  power  to  give  to  the 
Courts  of  Civil  Appeals  the  authority  of  de- 
termining when  an  appeal  from  their  judgments 
shaU  lie.— Id. 

The  manner  or  mode  of  acquiring  jurisdiction 
is  essentially  a  matter  of  legislative  control  in 
the  absence  of  some  express  constitutional  di- 
rection on  the  subject.— Id. 

(B)  Terns,  Tacallens,  PIsee  $ak4.  Time  ot 

Holding  Court,  Conrthonaes,  and 

Accomiiiodatlona. 

9=>66(1)  (Ark.)  Adjournment  over  to  day  fixed 
for  holding  of  court  in  another  county  in  same 
circuit  is  void  and  tantamount  to  final  adjourn- 
ment—Central Coal  &  Coke  Oo.  v.  Graham, 
196  S.  W.  940. 

«s»67  (Ark.)  Two  oonrts  in  the  same  circuit 
presided  over  by  one  judge  cannot  legally  be  held 
on  same  day. — Central  Coal  &  Coke  Co.  v.  Gra- 
ham, 196  S.  W.  940. 

Kirby's  Dig.  |  1320,  does  not  authorize  court 
to  stand  open  from  day  to  day  so  as  to  conflict 
with  holding  court  in  another  county  in  same 
circuit.— Td. 


JD)  italaa.     •(     Deetslon,      Adjndloatloas, 
Opinion*,   and  Raeorda. 

<&=39t(l)  (Tex.Civ.App.)  Decisions  of  Supreme 
Court  are  binding  on  this  court. — Davis  t.  Gulf, 
a  &  S.  F.  Ry.  Co.,  196  S.  W.  608. 
^S995(l)  (Ark.)  Rule  that  execution,  interpre- 
tation, and  validity  of  contract  are  to  be  de- 
termined by  law  of  state  where  made  extends 
to  interpretation  as  well  as  t«  other  questions'  of 
enforcement  and  interpretation  by  courts  of 
such  state  will  be  accepted  in  otlier  states  in 
testing  validity.— J.  B.  Watkins  Medical  Co.  v. 
Johnscn.  196  S.  W.  465. 

In  construing  Missouri  contract,  heU,  that 
a  decision  of  a  Oourt  of  Appeals  of  Missouri 
which  construed  an  identical  contract  must  be 
treated  as  establishing  law,  validity  of  contract, 
and  right  to  enforce  it  in  Arkansas. — Id. 
^E397(5)  (Tex.Giv>Am>.)  In  an  action  under 
federal  Employers'  Ldability  Act,  constructions 
given  act  and  proceedings  thereunder  by  feder- 
al court  are  controlling.— Ft.  Worth  &  R.  G.  Ry. 
Oo.  V.  Bird,  196  S.  W.  597. 
€=>t07  (Mo.)  Excerpts  from  an  opinion  must 
be  read  in  connection  with  rest  of  opinion.-' 
State  ex  rel.  Singleton  v.  Bliison,  196  S.  W. 
748. 

m.   COTTRTS  OF  OEHSRAXi  OHIO. 

IMAIi  JXTBISDIOnON. 

(A)   Oronada    ot    Jarlsdiction    la    Geaeral. 

«s>t2l(l)  (Ark.)  In  an  action  for  wages  and 
penalty  provided  by  Kirby's  Dig.  i  6649,  the 
penalty  may  be  added  to  the  wages  due  in  deter- 
mining the  court's  jurisdiction. — Hunt  v.  North- 
em  Const.  O).,  196  8.  W.  116. 
®=>  121(1)  (Tex.CSv.App.)  A  purchaser's  action 
to  cancel  and  recover  some  $300  paid  on  con- 
tracts to  purchase  land  on-  which  over  $1,700 
were  due  involves  over  9500,  and  is  witbin  dis- 
trict court's  juri8dictt(»i.— Burcum  v.  Gaston, 
196  S.  W.  257. 

9=9 1 22  (Tex.Oiv.App.)  Petition  mnst  determine 
whether  amount  in  controversy  is  within  court'l 
jurisdiction.- Burcum  v.  Gaston,  196  S.  W.  257. 

rv.  COURTS   OF  XJMTTED  OR  rNF£« 
RIOR  JURISDIOTIOX. 

<8=3l80  (Tex.Oiv.App.)  Since  Rev.  St.  f  4643, 
subd.  2,  gives  county  court  jurisdiction  to  en- 
join party  to  pending  suit  from  doing  some  act 
as  to  the  subject-matter  which  would  render  the 
judgment  ineffectual,  defendant,  enjoined  by 
county  judge  from  threatened  sale  of  $200  auto, 
mobile  replevied,  could  not  urge  lack  of  juris- 
diction because  of  the  amount— Sweeney  v. 
Alderete,  19d  S.  W.  367. 

VX.  COITRTS  OF  ASVEIAJLTE  JURIS- 
DICTION. 

(B)   Oovrts  o<  Partlealar  States. 

®=923l(4)  (Mo.)  Decision  of  Kansas  City  Court 
of  Appeals  that  in  view  of  Rev.  St.  1009.  { 
11277,  where  surety  paid  less  than  his  propor- 
tionate part  of  jud^nnent  after  smaller  payment 
by  his  cosurety,  he  had  no  right  to  enforce  con- 
tribution by  cosurety,  held  not  in  ccuQict  with 
decisions  of  Supreme  Court. — State  ex  rel.  Sin- 
gleton V.  ElUson,  196  S.  W.  748. 

9=3231(4)  (Mo.)  Relative  to  quasliing  judgment 
of  Court  of  Appeals,  its  decision  that  foreign 
corporation  was  not  transacting  business  in 
state  is  in  conflict  with  one  of  Supreme  (3ourt  to 
contrary,  where  the  facts  are  so  similar  that 
same  rule  should  be  applied. — State  ex  rel.  Hays 
V.  Robertson,  196  S.  W.  1132. 
«=»23l(4)  (Mo.)  Judgment  of  Court  of  Appeals 
reversing  order  for  new  trial  placed  on  imsus- 
tainable  ground  held  not  in  conflict  with  Su- 
preme Court  rulings,  so  that  it  may  be  quashed, 
because  the  Oourt  of  Appeals  declined  to  pass 
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on  grounds  in  motion  on  which  the  ^er  eouM 
be  sustained.— State  ex  rel.  Adam  Roth  Grocery 
Co.  V.  Reynolds,  196  S.  VV.  1136. 
*=»23l(4)  (Mo.)  On  certiorari  to  Court  of  Ap- 
peals to  determine  whether  its  judgment  contra- 
vened decisions  of  Supreme  Court  the  only  de- 
terminable question  is  whether  ruling  of  Court 
of  Appeals  upon  facts  in  case  does  contravene 
well-established  rules  of  law  announced  by  Su- 
preme Court.— State  ex  ?eL  Crockett  y.  Ellison, 
196  S.  W.  1140. 

In  habeas  corpus  to  determine  custody  of 
minor  child  as  between  father  and  grandfather, 
where  both  parties  were  by  character  qualified  to 
care  for  child,  decision  of  court  awarding  child 
to  care  of  grandparents  held  in  conflict  with 
prior  controlling  decisions  of  Supreme  Court. 
— Id. 

•=»23l(37)  (Mo.App.)  Appellate  jurisdiction  in 
an  injunction  suit,  where  the  question  for  deter- 
mination is  the  existence  of  an  easement  to  flow 
water  over  land,  is  in  the  Supreme  Court. — 
Stough  V.  Steelville  Electric  Light  &  Power  Co., 
196  S.  W.  37. 

93>23l(51)  (Mo.)  Where  defendants  appeal  from 
a  jud^ent  against  them  on  issues  raised  by 
plaintiffs'  petition,  amount  of  judgment  is  stand- 
ard to  be  used  in  determining  amount  in  dis- 
pute for  purposes  of  appellate  jurisdiction. — 
Bates  V.  Werries,  196  S.  W.  1124. 

Where  right  of  appeal  depends  on  value,  snch 
value  must  be  estimated  in  money,  but  where  ob- 
ject of  suit  is  to  obtain  other  relief,  amount 
involved  must  be  determined  by  value  in  mon- 
ey of  relief  to  plaintiff  or  loss  to  defendant. — Id. 

Where  judgment  appealed  from  affects  merely 
temporary  control  of  property,  amount  in  dis- 
pute for  purpose  of  determining  jurisdiction  on 
appeal  is  financial  value  of  such  control,  and 
not  value  of  property. — Id. 
«=>246  (Tenn.)  Acts  1909,  c.  192  (Thompson's 
Shannon's  Code,  }  4891a),  providing  for  transfer 
of  cases  appealed  to  Supreme  Court  which  right- 
ly go  to  Court  of  Civil  Appeals,  covers  all  cases 
brought  up  by  any  appellate  proceeding. — ^Ault  v. 
Dnimmond,  196  S.  W.  393. 

€:=>247(3)  (Tex.Civ.App.)  District  court  has  ap- 
pellate jurisdiction  only  over  administration  of 
estates  of  deceased  persons. — Hutchens  v.  Dres- 
ser, 196  S.  W.  969. 

«=>247(7)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  1628,  a  conflict 
with  a  decision  of  the  Supreme  Court  is  not  au- 
thority for  certifying  a  question  to  the  Supreme 
Court.— Stuart  v.  Meyer,  196  8.  W.  615. 

In  action  to  recover  corporate  stock  transfer- 
red pursuant  to  written  agreement,  holding  that 
defendant  bore  a  trust  rdationship  to  plaintiff 
with  reference  to  stock  held  not  in  conflict  with 
decisions  of  other  Courts  of  Civil  Appeals. — Id. 

Action  to.  recover  corporate  stock  transferred 
pursuant  to  a  written  agreement,  holding  that 

J>laintiff  was  not  precluded  from  establishing  a 
arger  parol  contract  of  which  written  transfer 
of  stock  to  defendant  was  but  a  part,  held  not  in 
conflict  with  decisiona  of  other  Courts  of  Civil 
Appeals. — Id. 

Vm.  OONCTIBRENT  AUTD   OONFUOT. 

ING  JXTRISDICTION,  AlfD 

COMITY. 

(A)  Conrtii  of  S»me  State,  and  Tranater  of 
Caaaea. 

«=»472(3)  (Tex.Civ.App.)  Under  Const,  ait.  5, 
i  16,  giving  county  courts  jurisdiction  of  pro- 
bate courts,  and  Vernon's  Sayles'  Ann.  Civ.  St. 
1914  art.  3358,  providing  provisions  of  a  pro- 
bated will  shall  be  executed  unless  annulled  by 
order  of  court  probating  it,  the  county  court 
has  exclusive  original  jurisdiction  over  probate 
matters.— Hutchens  v.  Dresser,  196  S.  W.  969. 

«=9472(4)  (Tex.)  General  rule  is  that  jurisdic- 
tion of  probate  court  to  sell  property  of  dece- 
dent upon  whose  estat*  administvatioii  Imm  beta 


commenced  is  exclusive. — ^lAutaine  v.  Aahe^  196 
S.  W.  601. 

^=»472(7)  (Arte.)  Notes  for  $100,  exclusive  «{ 
interest,  were  within  exclusive  jurisdiction  ol 
justice  of  peace  under  Const  art  7,  f  40.— 
J.  W.  Black  Lumber  Co.  v.  Kingman  Flow 
Co.,  196  S.  W.  933. 

<S=>475(1)  (Mo.App.)  Court  first  obtaining  ju- 
risdiction of  a  cause  is  vested  with  jurisdiction 
over  all  germane  matters  to  exclusion  of  other 
courts. — ^Mdller  v.  Continental  Assar.  Co.  of 
America,  196  8.  W.  448 :  Same  v.  International 
Fire  Assur.  Co.  of  America,  Id.  452. 
9=>475(1)  (Mo.App.)  When  two  courts  have  co- 
ordinate jurisdiction^  one  whose  jurisdiction  first 
attaches  will  retain  it  and  proceed  to  final  judg- 
ment regardless  of  action  of  other.— Grey  v.  In- 
dependent Order  of  Forresters,  196  S.  W.  779. 
^=3478  (Mo.App.)  After  a  receiver  had  been 
appointed  for  a  corporation,  a  court  of  another 
county  had  no  jurisdiction  over  a  stodihoider's 
suit  to  set  aside  his  suttscription  agreement  with 
such  corporation. — Miller  v.  Continental  Assor. 
Co.  of  America,  196  S.  W.  448;  Same  v.  Inter- 
national Fire  Assur.  Co.  of  America,  Id.  4S2, 

(C)   Oonrta  of  Different  States  or  C!onntrica. 

9s>5l4  (Mo.A^p.)  Comity  held  not  to  require 
dismissal  of  suit  on  fraternal  beneficiary  certifi- 
cate in  this  state  where  suit  and  judgment  on 
same  contract  was  had  in  Canada  subsequent 
to  commencement  of  action. — Grey  v.  Independ- 
ent Order  of  Forresters,  196  S.  W.  779. 

In  suit  on  fraternal  beneficiary  certificate 
wherein  Canadian  judgment  on  same  subject- 
matter  was  pleaded  in  bar,  failure  of  plaintiff  to 
defend  in  Canadian  snit  was  not  fatal  to  her  ac- 
tion in  the  Missouri  court,  which  first  acquired 
jurisdiction.— Id. 

COVENANTS. 
z.  BEQxnsmiS  ahd  vatiditt. 

(B)  Implied  Covenants. 

«=»20  (Mo.App.)  The  creation  of  a  covenant  as 
to  the  restricted  use  of  property  must  be  shown 
either  by  express  words  or  by  reasonable  infer- 
ences from  words  employed  to  dearly  indicate 
such  a  purpose. — Whitaker  v.  Lafayette  Bealtr 
&  Investment  Co.,  196  S.  W.  109. 

9=920  (Mo.App.)  Where  developmedt  ompa- 
ny's  "declaration  of  trnst"  reserved  certain  lots 
for  business  purposes  and  reserved  ri«fat  to  de- 
termine whether  they  should  be  used  for  sodi 
purposes  or  residences,  but  neither  the  company 
nor  trustees  after  receivership  exercised  reserv- 
ed right  and  lots  were  sold  by  receiver,  pnr- 
diaser  could  use  lots  for  either  residences  or 
specified  purposes.— Bub  v.  McFarland.  196  S- 
W.  373. 

COVERTURE. 

See  Husband  and  Wife ;  Limitation  of  Actions, 
<8=>73. 

CREDIBILITY. 

See  Criminal  Law,  «s>742,  1188;    Bvtdenoe, 

«=9!588;   Trial,  «=»140. 

CREDITORS. 

See    Bankruptcy;      Fraudulent     Conveyances; 
Principal  and  Surety,  «=3>121,  13^162. 

CREDITORS'  SUIT. 

€=»5  (Mo.App.)  Existence  of  remedy  by  gar- 
nishment held,  not  to  prcdude  maintenaiice  of 
creditor's  suit  to  subject  land  to  payment  of 
judgment,  on  ground  that  garnishment  would 
have  been  a  complete  and  adequate  remedy  at 
law.— Simpson  v.  Smith,  196  S.  W.  391. 
iS=>l6  (Mo. App.;  Evidence  of  a  nulla  bona  re- 
turn «f  tiw  atori£  «»  an  esecntjan  wa«  B«fficiait 
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evidence  of  flie  jndgmeiit  debtor's  insolTency 
to  sustain  a  creditor's  bill.— Simpson  t.  Smith, 
196  S.  W.  391. 

«=>22  (Tex.CiT.App.)  A  creditors'  suit  to  coUect 
a  judgment  from  income  payable  under  testa- 
mentary trust  was  not  "to  annul  or  suspend  pro- 
visions of  a  will,"  within  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  3358,  fixing  venue  of  certain 
actions.— ^'nnn  v.  Titche^oettiager  Co~  190  S. 
W.  890. 

A  creditors'  suit  to  coUect  a  judgment  from  in- 
come payable  under  testamentary  trust  was  not 
to  establish  "a  money  demand  against  the  es- 
tate" within  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1830,  subd.  6.— Id. 

«=>44  (Mo.App.)  Where  It  was  shown  in  a 
creditor's  suit  that  the  judgment  debtor  had 
paid  more  than  his  proportion  of  a  debt  owing 
by  him  and  the  other  defendant*,  the  burden 
was  on  such  other  defendants  to  prove  that 
they  had  paid  or  discharged  their  debt  to  such 
judgment  debtor.— Simpson  v.  Smith,  l9a  S.  W. 
391. 

CRIMINAL  UW. 

See  Abortion,  9=>1:  Arson;  Assault  and  Bat- 
tery, «=>7i-92;  Bail;  Banks  and  Banking, 
«=»62;  Conspiracy;  Criininal  Law,  «=»72S; 
False  Pretenses;  Habeas  Corpus,  9=325; 
Homicide;  Indictment  and  Information;  In- 
toxicating Liquors,  «=>167,  223-239;  Lar- 
ceny; Perjury;  Rape;  Receiving  Stolen 
Goods;   Threats;    Witnesses. 

I.  HATtJSE  Ain>  ELEMENTS  OF 

CBOIE   AND  DEFENSES 

JS  OENEBAXi. 

«=>t3  (Tenn.)  Acts  1916,  e.  12S,  denouncing 
nonsupport  by  a  husband  .as  a  misdemeanor, 
heU  not  fatally  uncertain,  in  failing  to  define 
"neglect  without  good  cauae^"— State  v.  Dixon, 
196  S.  W.  486. 

«=s>44  (Tex.Crjkpp.)  Where  art  is  done  with 
intent  to  commit  crime,  and  tending,  but  failing, 
to  effect  commission,  it  is  attempt  to  commit 
nltimate  crime.— Shipp  v.  State,  196  S.  W.  840. 

m.  PABTIES   TO   OFFENSES. 

^=959(5)  (Tex.Cr.App.)  If  calf  was  stolen  when 
accused  was  not  bodily  present,  but  pursuant  to 
conspiracy  in  which  he  performed  a  part  in 
furtherance  of  common  design,  accused  would  be 
liable  as  principal  under  Vernon's  Ann.  Pen. 
Code  1916,  ait.  74,  and  not  as  accomplice  under 
article  79,  as  to  accomplices.— Simpson  v.  State, 
196  S.  W.  835. 

V.   VENTTE. 

(B)  Cbanare  of  Veane. 

«=s>l34(3)  (Tox.Cr.App.)  Where  accused's  mo- 
tion for  change  of  venue  on  both  grounds  au- 
tborixed  by  Code  Or.  Proc.  1911,  art.  628,  as  to 
change  of  venue,  was  contested  by  state's  affi- 
davits attacking  the  means  of  knowledge  of  his 
compurgators,  as  authorized  by  Code  Cr.  Proc. 
1911.  art.  633,  it  was  not  necessary  that  the 
contesting  affidavits  also  attack  the  credibility 
of  such  compurgators;  the  contest  applying  to 
both  grounds  of  motion.— Parker  v.  State,  196 
B.  W.  637. 

Vn.   FORMER   JEOPARDT. 

«S9202(3)  (Ark.)  Though  on  prosecution  for 
sale  of  intoxicating  cider  to  M.,  others,  on  the 
i0Bne  of  the  cider  being  intoxicating,  testified  to 
sales  to  them  of  intoxicating  cider,  the  acquittal 
is  not  available  on  subsequent  prosecution  for 
aale  to  them.— Turner  v.  State,  196  S.  W.  477. 1 


XX.  ARRAIGNMENT  AND  PX.EAS,  AND 

NOIXB  PROSEQUI  OR  DISOON- 

TINUANOE.. 

$=>273  (Tex.Cr.App.)  That  a  criminal  case  has 
been  continued  for  the  term  is  not  sufficient 
ground  for  refusing  to  take  a  plea  of  guilty.^ 
Ex  parte  Bostiek,  196  S.  W.  531. 

The  court,  when  an  accused  is  confined  in 
jail  without  trial,  and  especially  when  he  wants 
to  plead  guilty  to  a  misdemeanor,  ought  to  ac- 
cept the  plea  of  guilty. — Id. 
<@=3290  (Tex.Cr.App.)  In  the  absence  of  a  plea, 
of  former  jeopardy  or  former  conviction,  evi- 
dence showing  that  defendant  had  been  convict- 
ed in  federal  court  for  the  same  transaction  is 
immaterial.- Smith  v.  State,  196  S.  W.  519. 

X.  EVIDENCE. 

(B)  F««ta  IB  lasae  and  Relevant  to  lasaem 

and    Rea   treatw. 

«=»36l(l)  (Tex.O.App.)  Where  county  attor- 
ney testifies  for  the  state  that  prosecution  was 
begun  by  accused  against  deceased,  and  that 
prosecution  was  dismissed,  accused  should  be 
permitted  to  prove  by  the  county  attorney  the 
ground  on  which  he  dismissed  the  prosecution. 
—Parker  v.  State.  196  S.  W.  637. 

(C)  other  OSeaaes,  and  Charaeter  of  Ao- 

enaed. 

433369(2)  (Ky.)  In  proseeution  for  burning  one 
bam,  MM,  It  waa  competent  to  prove  burning 
Of  others,  as  burning  of  one  wag  in  same  con- 
spiracy, making  separation  of  evidence  impossi- 
ble.—Allen  V.  Commonwealth,  196  S.  W.  160. 
•=>370  (Tex.Cr.App.)  In  a  prosecution  for  pan- 
dering, where  atate  claims  that  defendant  coup 
nived  at  his  wife's  illicit  intercourse,  evidence 
is  admissible  on  its  t>ehalf  that  several  years 
before  events  on  which  indictment  is  based,  she 
had  intercourse  with  men  without  defendant's 
knowledge,  though  he  was  jealous  on  account  of 
attentions  he  observed  paid  her  by  other  men.— 
Briscoe  v.  State,  196  S.  W.  183. 
•»37l(8)  (Mo.)  In  a  prosecution  for  robbers 
by  extortion,  evidence  that  accused  attempted 
anothtf  extortion  at  about  the  same  time  is  ad- 
missible to  show  the  intent  with  which  he  made 
the  threats  in  the  instant  case,  although  evidence 
of  other  isolated  offenses  is  not  ordinarilv  ad* 
missible.- State  v.  Patterson,  196  S.  W.  8. 
«=b372(5)  (Tex.C!r.App.)  In  cattle  theft  prose- 
cution, where  accused  acknowledged  butchering 
animal,  but  claimed  ignorance  of  its  theft,  testi- 
mony of  accomplice  that  he  and  accused  had 
stolen  and  butchered  other  cattle  waa  admissible 
to  show  intent  and  system  or  course  of  dealings. 
—Simpson  v.  State,  196  S.  W.  885. 

(F>  AdmUalons,    Declaration*,    and    Hear- 
any. 

*=»4I2(1)  (Ky.)  Declarations  by  accused  from 
which  inference  of  guilt  may  be  drawn  are  ad- 
missible, though  not  amounting  to  confession.— 
Allen  V.  Commonwealth,  198  S.  W.  160. 
«=»4I2(3)  (Tex.O.App.)  The  declaration  of  de- 
fendant claiming  it  was  a  colored  woman  and 
not  a  white  woman  that  he  had  pushed  into  a 
gully  at  time  in  question,  was  admissible  in  a 
prosecution  for  rape.— Charles  v.  State,  196  S. 
W.  179. 

*=»4I9,  420(1)  (Tex.Cr.App.)  In  prosecution 
for  illegal  sale  of  intoxicating  liquors,  a  witness 
could  not  testify  that  another  witness  in  defrad- 
ant's  absence  told  him  that  be  bought  whisky 
from  defendant— Shepperd  v.  State,  196  S.  W. 
641. 

(O)  Acta  and  Deelaratlona  of  Conspirators 
and  Codefendanta. 

€=s>423(2)  (Ky.)  In  .  prosecution  for  burning 
bam  to  secure  insurance  on  tobacco  therein, 
testimony  of  one  of  conspirators  already  con- 
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victed  as  to  Isnins  boeros  dieeks  before  fire 
to  be  used  to  prove  quantity  of  tobacco  held  ad- 
missible, although  knowledge  thereof  on  part  of 
defendant  being  tried  was  not  shown. — Alien  t. 
Commonwealth,  196  S.  W.  160. 

«=>424(1)  (Ky.)  Statements  by  any  of  con- 
spirators in  attempt  to  purchase  testimony  of 
witness,  made  while  criminal  charges  were  pend- 
ing, were  competent. — ^AJlen  t.  Commonwealth, 
196  S.  W.  160. 

(J)  Teatlmonx  of  Accomvllees  and  Code- 
fendaiit*. 

9s»507(l)  (Ark.)  The  requirement  of  corrobora- 
tion of  accomplice's  testimony  does  not  apply  to 
testimony  of  a  mere  purchaser  of  liquor  il- 
legally sold.— WUliams  v.  State,  196  S.  W.  125. 

«=>507(1)  (Ky.)  That  two  days  before  fire  wit- 
ness who  had  DO  interest  in  tobacco  was  offered 
$250  for  burning  one  of  tobacco  sheds  did  not 
make  him  "accomplice"  so  as  to  require  that  his 
testimony  be  corroborated,  where  he  did  not  ac- 
.  cept  offer.— Allen  v.  Commonwealth,  196  S.  W. 
160. 

9=3511(1)  (Ky.)  In  prosecution  for  burning  to- 
bacco bam  pursuant  to  conspiracy,  evidence  held 
sufficient  to  corroborate  testimony  of  coconspira- 
tors as  required  by  Cr.  Code  Prac.  {  241.— Allen 
V.  Commonwealth,  196  S.  W.  100. 

(K)  Conteaalona. 

€=3516  (Ky.)  Statement  by  one  charged  with 
arson  that  he  feared  W.  would  "give  us  all 
away"  was  not  confession  within  Cr.  Code 
Prac.  S  240,  but  merely  admission  that  accused 
was  interested  in  keeping  W.  from  telling  what 
he  knew. — Allen  ▼.  Commonwealth,  196  S.  W. 
160. 

(M)  'Welcbt  and  Ssfllelenor- 

®s>556  (Tex.Cr.App.)  The  state  placing  state- 
ments of  defendant  before  the  jury  is  bound 
thereby,  unless  disproved.— BlacUock  t.  State, 
196  S.  W.  822. 

XX.  TXBfE    OF    TRIAI.    AlTD    OOHTIN* 

UANOE. 

«=s>599  (Tex.Cr.App.)  Refusal  of  accused's  mo- 
tion to  withdraw  his  announcement  of  ready  for 
trial  under  Code  Cr.  Proc.  1911,  art.  616,  to 
obtain  pardon  of  convict  witness  because  of  sur- 
prise on  being  informed  that  such  witness  was 
convict,  held  not  error.— Simpson  v.  State,  196 
S.  W.  835. 

XH.   TRIAI.. 

(B)  Coarse  and  Condnot  of  Trial  In  0«n- 
eral. 

9=>659  (Ark.)  In  murder  case,  deceased's  aunt 
had  ri^ht  to  sit  with  attorneys  for  prosecutimi 
during  progress  of  trial.— Freels  v.  State,  196  S. 
W.  913. 

(O  Reception  of  Bvtdenoe. 

«=5673(2)  (Tex.Cr.App.)  In  prosecution  of  bank 
president  for  unlawfully  borrowing  money  from 
bank,  held,  that  the  court  should  hare  limited 
evidence  of  subsequent  transaction  to  its  effect 
as  tendinK  to  show  existence  of  partnership  of 
which  president  was  a  member,  declared  on  in 
the  indictment.— Le  Master  v.  State,  196  S.  W. 
829. 

«=»677  (Tex.Cr.App.)  Permitting  the  state  to 
withdraw  evidence,  held  error,  regardless  of 
whether  the  evidence  was  introduced  by  the 
state  or  elicited  by  accused  on  cross-examination 
of  the  state's  witness,— Le  Master  v.  State,  196 
S.  W.  829. 

«=>678(3)  (Tex.Cr.Anp.)  In  Texas,'  the  trial 
judge,  by  selecting  toe  count  in  the  Indictment 
on  which  the  jury  shall  pass,  elects  for  the  state. 
-Shipp  V.  State,  196  S.  W.  840. 

©=3683(1)_  (Tex.Cr.App.)  In  prosecution  for  at- 
tempt to  induce  another  to  commit  perjury,  any 
testimony  offered  by  defendant  to  meet  that  in- 


troduced by  state,  combating  or  -explaining,  fa- 
vorably to  defendant,  testimony  introduced  by 
state,  should  be  admitted.— Shipp  t.  State,  196 
S.  W.  840. 

<S=>684  (Ky.)  Substantive  evidence  shfHiId  be 
Introduced  in  chief,  but  it  is  not  always  error 
to  permit  its  introduction  in  rebuttal. — Alien  ▼. 
Commonwealth,  196  S.  W.  160. 

(D)   Objections    to    Kvldence,     Motions    t* 
Strike   Out,   and    EzceptionB. 

«=»e95(4)  (Tex.Cr.App.)  In  prosecution  for 
swindling,  where  bankruptcy  schedule  by  defend- 
ant, made  after  alleged  swindling,  was  introduc- 
ed, objection  that  the  debts  therein  were  con- 
tracted after  the  alleged  swindling  held  suffirient 
to  render  the  schedule  inadmissible. — ^Whitehead 
v.  State,  196  S.  W.  851. 

«=s»695(6)  (Tex.Cr.App.)  Where  offered  evi- 
dence is  in  part  admissible  and  in  part  inad- 
missible, objection  must  be  specific  as  to  par- 
ticular inadmissible  portion  in  order  to  point 
out  any  error.— Wlutehead  t.  State,  196  S.  W. 

oOl. 

(B)  Armaments  and  Condnot. of  CoanaeL 

9=»7I3  (Ky.)  Statement  by  attorney  for  com- 
monwealth in  argument,  "This  crime  that  we  are 
trying  here  is  the  leprous  of  25  years  of  crime," 
was  not  improper.— Alien  t.  Commonwealth,  196 
S.  W.  160. 

®=>720(1)  (Ky.)  Statement  in  argument  of  at- 
torney for  commonwealth,  being  sustained  by 
defendant's  evidence,  held  not  to  entitle  defend- 
ant to  reversal.— Allen  v.  Commonwealtb.  196 
S.  W.  16a 

Statement  of  attorney  for  commonwealth  in 
argument  that  evidence  of  W.  given  in  rebuttal 
is  substantive  evidence  was  proper,  where  such 
statement  was  true. — Id. 

<8=»7a0(5)  (Tex.Cr.App.)  Connty  attorney's  ai- 
gument  calling  attention  to  the  class  of  wit- 
nesses defendant  had  placed  on  the  stand,  and 
naming  one  as  "brought  from  the  jail  where 
he  had  been  placed  for  pistol  toting  to  testify 
on  his  behalf,"  was  improper. — Barrett  v.  State, 
196  S.  w.  ak. 

<&=>72l(l)  (Tex.CrjLpp.)  Where  the  coart  In- 
structed that  accused's  failure  to  testify  could 
not  be  taken  against  him,  the  prosecuting  at- 
torney was  not  thereby  authorized  to  comment 
upon  accused's  failure  to  testify  in  view  of 
Vernon's  Ann.  Code  Cr.  Proc  art  790. — Sbita- 
perd  V.  State,  196  S.  W.  541. 
«=»728(1)  (Tex.Cr.App.)  Trial  court,  in  homi- 
cide case,  prob(U>lT  abused  ita  discretion  in  re- 
quiring' accused's  counsel  to  whispar  his  objec- 
tions regarding  prosecuting  attorney's  miscon- 
duct, since  Const,  art.  1,  i  10,  guaisntees  a 
speedy  public  trial  and  right  to  be  heard  by 
counsel,  and  a  bystanders'  bill  of.  exceptions 
could  not  be  made,  pursuant  to  Rev.  St.  1911. 
arts.  2066,  2067,  in  case  court  and  attorneys 
failed  to  agree  upon  objections  or  ruling  so 
made.— Weige  v.  State,  196  S.  W.  524. 
4n730(8)  (Tex.O.App.)  Improper  arganmit  of 
county  attorney  calling  attention  to  fact  that 
a  witness  for  accused  had  been  broogbt  from 
jail  to  testify  was  not  reversible,  where  the  court 
sustained  objection  to  it,  and  the  prosrcuting 
attorney  promptly  withdrew  it. — Barrett  ▼. 
State,  196  S.  W.  824. 

<S=>730(16)  (Ky.)  On  trial  before  special  judze 
remark  by  circuit  judge,  who  was  attorney  for 
commonwealth,  rellecting  on  accused's  attorney 
in  response  to  remark  made  by  biin,  AeW  c-ired 
by  admonition  of  court  after  art,umcnt. — ABen 
V.  Commonwealth,  196  S.  W.  160. 

(F)    Provlnoe  of  Coart  and  Jarr  ta   Oc»> 
erak 

4s»742(l>  (Ark.)  In  prosecution  for  miinl«, 
credibility  of  witnesses  is  for  the  jury. — Hays  t. 
State,.  196  S.  W.  123.     , 
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(CO  Heoewrttrt  Re«iilaUea,  snd  8«M«lener. 
of  laatrnetloiui. 

«s>770(l)  (Tex.Or.App.)  State,  through  trial 
jodge,  having  selected  secMid  count  of  indict- 
ment as  that  on  which  jury  should  pass,  charge 
should  have  submitted  issues  under  allMations 
of  such  count.— Shipp  v.  State,  196  S.  W.  840. 
*=>782(T)  (Ark.)  In  B  prosecution  for  larceny, 
an  instruction  that  if  two  theories  could  be  rea- 
sonably deduced  from  the  evidence,  one  of  inno- 
cence and  one  of  gnilt,  the  jury  should  acquit 
was  not  erroneous.— EUiglasB  t.  State,  196  S.  W. 
467. 

4=9787(1)  (Mo.)  In  prosecution  of  R.  and  S. 
for  burglary,  where  a.  was  jointly  tried  with  R. 
of  his  own  volition,  instmction  commenting  on 
weight  of  defendants'  evidence,  not  erroneous  as 
to  R.,  who  alone  testified,  was  not  erroneoiw  as 
to  S.— State  v.  Howe,  196  S.  W.  7. 

4=>8t3  (Tez.GrApp.)  In  prosecution  of  bank 
president  for  unlawfully  borrowing  money 
through  a  loan  made  to  a  firm  of  which  he  was 
a  secret  member,  held  error  to  instruct  on  the 
law  of  partnership  without  applying  such  law 
to  the  facts.- Le  Master  v.  State,  196  S.  W. 
829. 

«=>8I4(1)  (Tex.O.App.)  An  instruction  that  if 
defendant,  by  any  means  set  out  in  statute  on 
pandering,  caused  a  certain  woman  to  enter  or 
remain  in  house  where  prostituticm  was  en- 
couraged or  allowed,  he  would  be  guilt?  of 
pandering,  is  erroneous,  where  many  means 
enumerated  in  statute  were  not  charged  nor 
proven.— Briscoe  v.  State,  196  8.  W.  183. 

«=8I4(5)  (Tei.Cr.App.)  Court  improperly  in- 
structed that  under  '  allegation  of  defendant's 
attempt  to  induce  third"  i)*rson  to  commit  per- 
jury, jury  would  be  justified  in  convicting  of 
attempt  to  induce  false  swearing. — Shipp  v. 
State,  196  S.  W.  840. 

(B)  Reqneata   for   iBatrnetlASB* 

«=3824(1)  (Ark.)  Where  the  court  failed  to  in- 
struct upon  a  question  which  accused  claimed 
was  involved,  it  was  accused's  duty  to  ask  a 
correct  instruction,  and,  if  he  failed  to  do  so,  he 
could  not  complain  on  appeal.— Hays  v.  State, 
196  S.  W.  123. 

«=»825(4)  (Tei.Or.App.)  In  trial  for  cattle 
theft,  instruction  on  reasonable  doubt  held  suffi- 
cient, where  accused  did  not  present  special 
charge  embodying  matter  in  different  language. — 
Simp.son  v.  State,  196  S.  W.  835. 
«=>829(1)  (Ark.)  Refusal  of  requested  instruc- 
tions covered  by  charges  given  is  not  erroneous. 
—Wilson  V.  State.  196  S.  W.  921. 

xxn.  MOTioirs  for  kew  triai. 

AITD  IN  ABKEST. 

<8=>925(6)  (Ark.)  Trial  judge  has  wide  discre- 
tion in  denying  a  new  trial  on  account  of  out- 
side conditions  calculated  to  influence  jury. — 
Freels  v.  State,  196  S.  W.  913. 

Where  jury  in  murder  case  took  walk  for  ex- 
ercise during  deliberations,  and  passed  through 
graveyard  where  deceased  was  buried,  and, 
kuowing  her,  saw  deceased's  aunt  at  his  grave 
weeping  as  they  passed  by,  verdict  of  guilty 
cannot  be  set  aside  on  ground  jury  wer6  unduly 
influenced. — Id.    . 

<e=>938(3)  (Tex.Cr.App.)  Where  defendant  knew 
what  witness  would  testify,  if  he  told  the 
truth,  he  cannot  httvi;  a  new  trial  on  his  tcsti- 
oaony  as  newly  discovered,  though  he,  because 
he  did  not  want  to  be  mixed  up  in  the  case, 
would  not'  before  the  trial  say  what  his  testi- 
mony would  be.— Hunter  v.  State,  196  S.  W. 
820. 

«=s>939(3/  (Ter.Or.App.)  In  a  murder  trial,  new 
trial  would  not  be  granted  on  affidavit  of  ae- 
cuspd's  daughter  as  to  who  shot  first,  nor  affi- 
davit an  to  character  of  wound  on  deceased,  as 


newly  diaoov«r«d  CTldeaee,  where  both  witnesses 
attended  the  trial  and  accused  knew  that  his 
daughter  was  present  at  the  killing  and  saw 
and  heard  all  that  occurred.— Jackson  v.  State, 
196  S.  W.  826. 

«=>949(1)  (Tei.Cr.App.)  Under  Code  Or.  Proc. 
1911,  art  837,  subd.  6,  motion  for  new  trial  <m 
ground  of  newly  discovered  evidence  is  properly 
overruled  where  it  was  not  sworn  to,  affidavit  of 
claimed  witness  and  what  she  would  testify  is 
not  attached,  and  failure  to  do  so  not  explain- 
ed, no  evidence  offered  to  support  motion,  no 
newly  discovered  facts,  and  no  diligence  shown. 
—Waters  v.  State,  196  S.  W.  536. 
e=>956(2)  (Tei.Or.App.)  By  direct  provision  of 
statute,  trial  court  may  hear  evidence  on  mo- 
tion for  new  trial,  either  by  affidavit  or  other- 
wise.—Shipp  V.  State,  196  S.  W.  840. 
iS=956(3)  (Tex.CrjLpp.)  Code  Or.  Proc.  1911, 
art.  84l,  expressly  allows  state  to  take  issue 
aa  to  truth  of  causes  act  forth  in  motion  foe 
new  trial.— Jackson  v.  State,  196  S.  W.  826. 
«=957(1)  (Ark.)  A  verdict  may  not  be  im- 
peached by  affidavit  of  a  juror,  or  his  state- 
ments made  after  the  triaL— Turner  v.  State, 
186  S.  W.  477. 

XIV.   JUDGMENT,    BliNTIiNCB,    AND 
FINAI.  OOMKITMBNT. 

4=»980(1)  (Tex.Cr.App.)  In  a  prosecution  for 
the  small  misdemeanor  of  gaming,  evidence  is 
not  required  under  plea  of  guilty  as  in  felony 
cases.— Ex  parte  Bostick,  196  S.  W.  681. 

@==>982  (Tex.Cr.A.pp.)  Where  a  plea  for  sus- 
pended sentence  is  Sled  and  the  defeudant  takes 
stand  in  her  own  behalf,  the  state  may,  on 
cross-examination,  prove  her  character  and  thft 
number  of  times  she  has  been  arrested  for  dif- 
ferent offenses.— Waters  v.  State,  196  S.  W. 
536. 

Where  defendant  offers  no  testimony  that  she 
has  never  been  convicted  of  felony,  the  refusal 
of  the  court  to  submit  a  charge  on  a  suspended 
sentence  is  proper  under  Vernon's  Ann.  Cod* 
Or.  Proc.  1916,  arts.  866b  and  866c.— Id. 

XV.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(B)  PreaentatiOB  and  Reaervation  in  IjOW» 

er  Co  art  at  droamda  of  Rerleir. 

<8=»I038(1)  (Tex.Cr.App.)  Objections  to  charge 
in  court  below  as  required  by  Vernon's  Ann. 
Code  Or.  Proc.  1916|,  art.  743,  were  necessary 
for  review  on  appeal.— Davis  v.  State,  196  S. 
W.  620. 

®=9l043(2)  (Mo.)  Where,  when  alleged  harm- 
ful answer  was  elicited,  defendants'  counsel  ob- 
served he  thought  it  was  incompetent,  and  sub- 
sequently motion  to  strike  was  made,  but  no 
reasons  given,  except  that  answer  was  incompe- 
tent, etc.,  point  as  to  admissibility  of  answer 
was  not  preserved  for  review. — State  v.  Rowe, 
196  S.  W^  7. 

«»I064(7)  (Mo.)  In  view  of  Rev.  St.  1909,  | 
5285,  in  prosecution  for  robbery,  where  proper 
exceptions  were  saved  when  instruction  was 
given,  but  only  reference  to  it  in  motion  for 
new  trial  was  "Because  the  court  gave  the  jury 
illegal,  improper,  and  erroneous  instructions 
over  defendants'  objections,"  error  in  instruc- 
tion was  not  sufficiently  pointed  out  for  review. 
—State  V.  Rowe,  198  S.  W.  7. 

Contentions  going  to  correctness  of  instruc- 
tion are  pre^rvable  only  by  sufficient  motion 
for  new  trial. — Id. 

(C)  Froee«dlnara    for    Transfer    of    Caaaa, 

and   BUeet   Thereof. 

<S=>I08I  (Tex.Cr.App.)  Without  notice  of  ap- 
peal the  Court  of  Crimiilal  Appeals  cannot  en- 
tertain jurisdiction. — Montgomery  v.  State,  196 
S.  W.  537. 
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(1»  Reaovd   *aa   Proe«edlBKs  ]fo«   la  R«a« 
orda 

«s>l086(8)  (Tex.Cr.App.)  Where  Indictment  la 
basis  of  criminal  prosecution,  the  record  on  a^ 
peal  mast  contain  it.— Turman  t.  State,  196  S. 
W.  181. 

«=>  1 086(13)  (Tex.Cr.App.)  Where  no  sentence 
or  final  judgment  was  shown  in  the  record,  the 
appeal  will  be  dismissed.— Wilson  t.  State,  196 
S.  W.  540. 

«=3lO90(l)  (Tex.Cr.App.)  On  appeal  from  con- 
viction for  arson  with  lowest  penalty  assessed, 
nothing  is  presented  for  review  in  absence  of 
statement  of  facts  or  bill  of  exceptions. — Peace 
V.  State,  196  S.  W.  952. 

«=>  1090(14)  (Tex.Cr.App.)  Bills  of  exceptions 
as  required  under  Vernon's  Ann.  Code  Cr.  Proc. 
1916,  art.  744,  were  necessary  for  review  of  in- 
structions on  appeal.— Davis  v.  State,  196  S.  W. 
520. 

^=>l09i(4)  (Tex.Cr.App.)  A  bill  of  exceptions 
held  too  uncertain  and  vague  for  consideration. 
—McCoy  V.  State,  196  S.  W.  543. 
«=9l092(6)  (Tex.Cr.App.)  A  biH  of  exceptions 
purporting  to  preserve  evidence  on  an  assign- 
ment in  ue  motion  for  new  trial  charging  mis- 
conduct of  the  jury  filed  subsequent  to  the  ad- 
journment of  the  term  at  which  accused  was 
tried  cannot  be  considered. — Garcia  v.  State,  196 
S.  W.  181. 

«=>I092(6)  (Tex.Cr.App.)  Evidence  heard  on 
any  motion  of  accused  will  not  be  considered, 
unless  preserved  either  by  bill  of  exceptions  or  a 
statement  of  facts  approved  and  filed  during 
term  time.— Reyes  v.  State,  196  S.  W.  532. 
«s>l092(6)  (Tex.Cr.App.)  Where  bill  of  excep- 
tions was  filed,  long  after  adjournment  of  court, 
It  will  not  be  considered. — Hargrove  v.  State, 
196  «.  W.  536. 

«=s  1 092(11)  (Tex.Cr.App.)  A  bill  of  exceptions 
not  approved  by  the  judge  cannot  be  considered. 
— Deando  v.  State,  196  S.  W.  540. 
4=31094  (Tex.Cr.App.)  Where  complaints  of 
chaqce  and  refusals  of  reouests  are  not  covered 
by  bills  of  exceptions,  and,  in  absence  of  state- 
ment of  facts,  charge  is  applicable  to  state  of 
facts  that  may  have  arisen  under  evidence,  as 
set  forth  in  allegations  and  indictment,  convic- 
tion will  be  affirmed.— Smith  v.  State,  196  S. 
W.  952. 

«=3l097(4)  (Tex.Cr.App.)  A  judgment  will  not 
be  reversed  on  account  of  rulings  on  the  admis- 
sion of  evidence  in  the  absence  of  a  statement  of 
facts.— Smith  v.  State,  196  S.  W.  519. 
^=HQ99{1)  (Tex.Cr.App.)  Under  Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art.  844a,  a  statement  of 
facts  in  the  county  court  must  be  filed  during 
the  term,  except  when  an  order  of  court  is 
made  extending  the  time,  and  then  it  must  be 
filed  within  the  time  as  extended.— Smith  ▼. 
State,  196  S.  W.  519. 

^»  1 099(5)  (Tex.Cr.App.)  Evidence  heard  on 
any  motion  of  accused  will  not  be  considered 
unless  preserved  either  by  bill  of  exceptions  or 
a  statement  of  facts  approved  and  filed  during 
term  time.— Reyes  v.  State,  196  S.  W.  632. 
«=3lOg9(5)  (Tex.CrApp.)  Where  sUtement  of 
facts  was  filed  long  after  adjournment  of  court, 
it  will  not  be  considered. — Hargrove  v.  State, 
196  S.  W.  536. 

«=»llll(3)  (Tex.Cr.App.)  Where  appellant' ac- 
cept* a  bill  of  exceptions  as  Qualified  by  the 
court,  he  is  bound  thereby. — Waters  v.  State, 
196  8.  W.  536. 

(O)   Review. 

«=»  1 144(13)  (Tex.Cr.App.)  In  absence  of  state- 
ment of  facts,  sufficiency  of  evidence  to  sup- 
port conviction  must  be  presumed.— Peace  v. 
State,  196  S.  W.  839. 

^=31144(14)  (Tex.Cr.App.)  In  absence  of  a 
statement  of  facts,  instruction  submitting  the 
offense  charged  will  be  presumed  to  have  charg- 
ed the  law  applicable  to  the  evidence. — Garcia 
V.  State.  196  S.  W.  181. 


«=ali50  (Tez.Cr.App.)  Unless  dearly  abuM  of 
discretion,  refusing  change  of  venue  is  not  re- 
versible—Parker V.  State,  196  S.  W.  837. 
«=al<S6(5)  (Ark.)  Trial  judge's  discretion  in 
denying  a  new  trial  on  account  of  ootaide  con- 
ditions calculated  to  exert  undue  influcDce  on 
jury  will  not  be  disturbed  on  appeal  unless  it 
appears  that  such  discretion  has  been  abused. 
— Preels  v.  State,  196  S.  W.  913. 
9=>IIS8(1)  (Mo.)  Supreme  Court  cannot  over- 
rule holding  of  trial  court  on  disputed  question 
of  fact,  unless  there  was  no  substantial  evidence 
to  sustain  trial  court,  or,  if  matter  rested  in 
judicial  discretion,  it  is  plain  that  it  was  abused. 
—State  V.  Rowe,  196  S.  W.  7. 
«=»II58(4)  (Ark.)  Whether  decedent's  declara- 
tions were  made  under  a  sense  of  impending 
death  so  as  to  render  tbem  admissible  as  dying 
declarations  is  a  preliminary  question  for  the 
trial  court,  and  its  finding  will  not  be  distnrbed 
if  there  is  evidence  to  support  it. — Freels  v. 
State.  196  S.  W.  913. 

«=>IIS9(1)  (Tex.Cr.App.)  That  this  court  might 
have  rendered  a  more  merciful  verdict  would 
not  alone  authorize  it  to  set  aside  the  verdict. — 
Davis  V.  State,  196  S.  W.  620. 
«=s>ll59^)  (Ky.)  Since  the  1910  amendment 
(Laws  1910,  c.  92)  to  Cr.  Code  Prac  f  25.1, 
this  court  had  authority  to  weigh  evidence,  and, 
if  verdict  is  palpablv  or  flagrantly  against  evi- 
dence, order  reversal.- Allen  v.  Commonwealth, 
196  S.  W.  160. 

«=3|  159(4)  (Tenn.)  The  verdict  of  the  jury  de- 
termines the  credibility  of  witnesses. — Ferguson 
V.  State,  196  S.  W.  140. 

«=>!  I66>/2(12)  (Tex.Cr.App.)  In  view  of  Rev.  SL 
art.  5722,  providing  that  entry  by  county  judge 
of  fact  of  publication  of  result  of  local  option 
election  shall  be  sufficient  prima  facie  evidence 
of  such  publication,  a  remark  of  judge  that  it 
is  conclusive  proof  is  harmless,  wnere  there  is 
no  contest  about  pabUcation.— Smith  t.  State, 
196  S.  W.  519. 

<S=>II68(2}  (Ky.)  That  commonwealth  was  al- 
lowed to  introduce  evidence  on  rebuttal  which 
should  have  been  introduced  in  chief  was  with- 
out prejudice,  where  accused  was  not  denied  op- 
portunity of  meeting  evidence,  and  did  testitj 
with  reference  thereto,  and  was  no  ground  for 
reversal  in  view  of  Cr.  Code  Prac.  U  340.  353. 
—Allen  V.  Commonwealth,  196  S.  W.  160. 

In  prosecution  for  burning  bam  pursuant  to 
conspiracy,  introduction  in  rebuttal  of  substan- 
tive evidence,  being  remarks  by  co-conspirators 
as  to  purchasing  testimony,  if  error,  held  cured 
by  court's  admonition  to  consider  it  only  Ua 
contradicting  state  witness. — Id. 

■S^  1 169(2)  (Tex.Or.App.)  Any  error  in  admit- 
ting evidence  of  rumor  in  homicide  case  is  no 
cause  for  reversal,  where  rumor  was  subs*^ 
quentiy  proved  without  objection. — Weiee  v. 
State,  196  S.  W.  624. 

«=3 1169(2)  (Tex.Cr.App.)  Admission  of  testi- 
mony that  accused  said  that  there  were  but  three 
bad  men,  Jesse  James,  Harry  Tracy,  and  "Gyp- 
the-Blood,"  and  that  he  was  "Gyp-the-Blood." 
was  not  reversible  error,  where  another  witness 
testified  similarly  without  objection.— Barrett 
V.  Statq,  196  8.  W.  824. 

9=9 1 169(11)  (Ky.)  In  prosecution  for  buming 
barn,  reference  to  another  barn  burned  some 
time  previous  and  no  part  of  conspiracy  was 
simply  incidental  and  unavoidable  in  fixing 
times,  etc.,  and  was  without  prejudice. — Allen  v. 
Commonwealth,  196  S.  "W.  160. 

<8=»ll7i(l)  (Ky.)  Statement  of  counsel  for 
commonwealth  that  accused  demanded  separate 
trial  when  all  should  have  been  tried  together, 
where  not  appearing  prejudicial  upon  its  face, 
will  not  justify  reversal.— Allen  v.  Commoa- 
wealth,  196  S.  W.  160. 

Where  accused  does  not  daun  that  statement 
in  argument  of  attorney  for  commonwealth  was 
untrue^  and  there  oonld  be  no  prejodioe  If  state- 
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ment   were   trne,    no   groatid   for   wntmH  U 

shown. — Id. 

«=>■  171(1)  (Tex.Cr.App.)  In  liomidde  case, 
where  defense  was  insanity,  prosecuting  attor- 
dot's  arg:nment,  nrgint;  a  conviction  upon  theory 
that  accused's  InsaDity  could  later  be  inquired 
into,  held  reversible  error.— Weige  v.  State,  196 
S.  W.  624. 

€=>!  171(3)  (Ark.)  In  prosecution  for  grand 
larceny,  where  it  appeared  that  owner  of  prop- 
erty wELs  himself  arrested  and  upon  arrest  stat- 
ed that  accused  had  stolen  bis  money,  action  of 
prosecuting  attorn^  in  his  argument  to  jury  in 
referring  to  this  fact  held  not  prejudicial  er- 
ror.—Cook  V.  State,  196  S.  W.  9ZZ. 

«=>II72(1)  (Tex.Cr.App.)  Error  in  an  instruc- 
tion in  a  case  wherein  accused  was  convicted  re- 
quired a  reversal,  where  it  was  speculative  as 
to  what  the  verdict  would  have  been  under  a 
correct  instruction.— Lo  Master  t.  State,  196 
S.  W.  829. 

«=>II73(2)  (Tex.Cr.App.)  Failure  to  instruct 
that  defendant  should  be  acquitted  of  unlawfully 
borrowing  money  from  a  state  bank  of  whicn 
he  was  president,  through  his  secret  membership 
in  a  firm,  unless  the  partnership  existed  as  al- 
leged, held  fatal  error  where  the  evidence  aa 
to  the  existence  of  the  partnership  was  con- 
flicting.—Lo  Master  v.  State,  196  S.  W.  829. 

(H)  Detenulnatton      aad      DtspoaUiSB     of 
C««ae. 

«=>l  186(4)  (Tex.Cr.App.)  In  prosecution  for 
murder,  where,  if  defendant's  theory  was  be- 
lieved, offense  was  manslaughter,  instroction  to 
acquit  if  theory  was  believed  was  erroneous  in 
accused's  favor,  and  no  ground  for  reversal  in 
view  of  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art  743.— Davis  t.  State,  196  S.  W.  620. 

CROPS. 

See  I/andlord  and  Tenant,  «=3332, 

CROSS-EXAMINATION. 

See    Evidence,    «3!>6:»8;     Witnesses,    9s9>349, 
350 

CROSSINGS. 

See  Bailroads,  «=»94,  310-350. 

CUMULATIVE  EVIDENCL 

See  New  Trial,  «=3l04. 

'      CUSTODY. 

See  Habeas  Corpus,  4=>90. 

CUSTOMS  AND  USAGES. 

See  Assault  and  Battery,  4s>10;  Common  Law, 
«=»11. 


_  >I9(2)  (Tex.Civ.App.)  In  action  by  tenant 
under  a  lease  for  one  year  to  recover  from  his 
landlord's  grantee  money  received  for  pastur- 
age, evidence  that  it  was  custom  for  tenant  to 
get  Johnson  gross  after  cutting  crop  held  not 
admissible,  in  absence  of  pleading  to  that  effect. 
—Cooke  V.  Ellis,  196  S.  W.  642. 

DAMAGES. 

See  Appeal  and  Error,  ®=»1068;  Carriers,  «=» 
382;  Chattel  Mortgages,  i3=>176;  Death,  <S=» 
99;  Ekninent  Domain,  «=»  104-112,  203;  Equi- 
ty, €=»39;  Insurance,  «=602;  Master  and 
Servant,  4s»41 ;  Municipal  Corporations,  ^qp 
706;  Nuisance,  ®=>54;  Physicians  and  Sur- 
geons, «=»18;  Sales,  «=»416-422 ;  Telegraphs 
and  Telephones,  ®=>56-67. 


GOMPEKBATORT  DAMAGES. 

(B)  AMravatltM*.   Mlttvkttoii,  «nd   Redao- 
tlon  of  lioss. 

®=>60  TTex.Civ.App.)  The  right  of  an  owner  of 
farm  lands  ruined  by  dredging  to  recover  spe- 
cial damages  sustained  could  not  be  diminish- 
ed by  showing  a  general  increase  in  the  value 
of  the  land  in  that  locality,  resulting;  from  such 
dredging. — North  American  Dredging  Co.  T. 
Pugh,  196  8.  W.  255. 

«=»62(4)  (Tex.Clv.App.)  It  is  the  duty  of  the 
party  complaining  of  breach  of  contract  to 
minimize  his  damage  as  much  as  possible^— 
Kincannen  Be  Oaines  v.  Independent  Cotton  Oil 
Co.,  196  S.  W.  878. 

An  injured  person  is  only  refoired  to  use 
reasonable  exertion  and  expense  in  minimizing 
damiige  from  breach  of  contract. — ^Id. 

IV.  liiafnDATED   DAKAOES  AKD 
PENALTIES. 

$=>79(4)  (Mo.)  In  action  for  price  of  pipe, 
stipulation  for  liquidated  damages  for  delay  in 
manufacturing  and  delivering  it  construed  as 
f^foviding  for  penalty  rather  tiian  for  liqui- 
dated damages,  where  it  appeared  that  actual 
damages  could  be  roadilv  determined,  and  that 
there  were  many  opportunitiee  f '  r  delay  over 
which  manufacturer  had  no  control. — (Jity  of 
St.  Louis  T.  Ptrkar-Wsskington  Co.,  196  S.  W. 
767. 

VX.  MEAS1TBE  OF  SAMAOBd. 

(A)   Injuries  to  the  Persoa. 

4B»95  (Ark.)  A  passenger  who  contracted  pneu- 
monia and  other  injuries  from  carrier's  alleged 
failure  to  heat  waiting  room,  if  entitled  to  re- 
cover, was  entitled  to  compensation  for  all  pain 
of  body  and  mind  on  acoonnt  of  injurie*  receiv- 
ed and  for  diminution  of  health  and  money 
spent  for  medical  attention.— Mills  v.  Franklin, 
196  S.  W.  92& 

VH.  XVADEQ1TATE  AHD   EXOE8SIVB 
DAMAGES. 

«=3 130(1)  (Mo.App.>  A  recovery  of  S5,500  for 
personal  injuries  to  a  man  70  jrettxa  old  in  pre- 
vious good  health  and  engaged  in  the  insurance 
bosiness  held  not  excessive. — Harriman  v.  Dun- 
bam,  196  S.  W.  443. 

«=»I32(3)  (Ark.)  A  verdict  of  $30,000  held  not 
excessive  for  permanent  personal  injuries  sus- 
tained by  a  miner  aged  26  years,  iMving  him 
deformed,  paralyzed,  and  helpless.— -Central  Coal 
&  Coke  Co.  V.  Graham,  196  8.  W.  940. 

«=3l32(4)  (Tex.Civ.App.)  Verdict  of  $7,750  was 
not  excessive  in  favor  of  a  railroad  workman 
50  years  old  in  good  state  of  health  earning 
about  $125  per  month  who  by  his  injuries  re- 
ceived a  hernia  and  was  incapacitated  for  heavy 
work.— Texas  &  P.  Ry.  Co.  v.  Schelb,  196  S. 
W.  881. 

«=»I32(6)  (Mo.)  A  verdict  for  $15,000  for  per- 
sonal injuries,  entaning  extraordinary  suffering, 
physicians'  and  hospital  bills  of  $1,150,  and 
leaving  one  leg  short  and  the  other  stiff,  held 
not  excessive. — Shaw  v.  Kansas  City,  196  S.  W. 
1091. 

«=9l32(6)  (Tex.Civ.App.)  In  servant's  action 
for  injuries  consisting  of  breaking  of  small  and 
large  bones  of  leg,  verdict  for  $17,500  held  ex- 
cessive by  $7,600.— Texas  Sc  P.  Ry.  Co.  v.  Wil- 
liams, 196  S.  W.  230. 

9=3 1 33  (Mo.App.)  In  a  husband's  action  for 
loss  of  wife's  services  and  for  expense  of  medi- 
cal attention  to  her  because  of  injuries  received 
when  a  billboard  fell  apon  her,  a  verdict  for 
$1,200  held  not  ezceosive.- Van  De  Vere  v. 
Kansas  City,  196  S.  W.  785. 
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VILL   PUSASXNO,  EVIDKIfOX,  ASS 

ASSEBSMENT. 

(M)   BSvtdcnae. 

9=»I85(2)  (Ark.)  In  action  against  a  carrier 
for  damages  sustained  by  passenger  'due  to 
pneumonia  resulting  from  alleged  failire  to 
neat  waiting  room,  evidence  held  to  snstain  find' 
ing  that  plaintiff  would  necessarily  suffer  pain 
in  future.— Mills  t.  Franklin,  196  S.  W.  928. 

(O)  Proe«edlmars  tor  Aaa««aaient. 

^=3216(2)  (Mo.App.)  In  an  action  for  injnriea 
sustained  on  being  struck  by  automobile,  in- 
struction on  measure  of  damages  held  errone- 
ous, as  not  based  on  evidence. — Ottofy  v.  Missis- 
sippi Valley  Trust  Co.,  196  S.  W.  428. 
«=s>2l6(Tj  (Mo.App.)  Evidence  held  to  author- 
ize an  instruction  allowing  a  recovery  for  fu- 
ture pain  and  mental  anguish. — Harriman  v. 
Dunham,  196  S.  W.  443. 

^=o2l6(8)  (Mo.App.)  Instruction  authorisdng 
damages  in  personid  injury  case  to  extent  plain- 
tiff "may  hereafter  be  prevented"  from  work- 
ing, etc.,  held  not  reversible  error,  because  not 
confining  recovery  to  disabilities  reasonably  cer- 
tain to  result.— Whitworth  v.  Schurk,  196  S. 
W.  72. 

DEATH. 

See  Pleading,  «=»364. 

n.   ACTIONS  FOR  OAUSINO  DEATH. 
(A)  Rltrht  of  Action  and  Defeniea, 

4=33  ((7)  (Tex.  Civ.  App.)  Under  Vernon'« 
Sayles'  Ann.  Civ.  St.  1914,  arts.  4698,  4699, 
providing  action  for  wrongful  death  may  be 
broaght  by  all  parties  entitled  to  damageH,  or  by 
any  one  or  more  for  benefit  of  all,  a  wife  sepa- 
rated from  her  hoslMind  and  unable  to  locate 
him  may  sue  for  their  child's  wrongful  death.— 
Bchafl  T.  Shepherd,  196  S.  W.  232. 

<D)  PIea4inK    «ad    Bvlilcnea. 

«=»72  (Tex.Oiv.App.)  Where  defendant  carrier 
claimed  child's  death  was  due  to  improper  at- 
tNitioD,  and  not  to  Its  poorly  heated  cars,  ad- 
mitting testimony  that  child's  mother  had  no 
property  or  means,  was  not  erroneous. — Schaff 
V.  Shepherd,  196  S.  W.  232. 

(ES)  DamavMt   Vorfeitnr««    or   Kiae. 

4=>99(1)  (Mo.App.)  In  action  for  wrongful 
death,  verdict  as  finally  reduced  to  |7,5(X)  held 
not  excessive.— Clark  v.  Long,  198  S.  W.  409. 
«=»99(3)  (Tex.Civ.App.)  $2,260  damages  held 
not  excessive  for  wrongful  death  of  2'^  year  old 
boy.— Schaff  v.  Shepherd,  196  S.  W.  232. 
«=»99(4)  (Tex.Civ.App.)  A  judgment  of  $20,- 
000  for  tne  death  of  a  stock  dealer  aged  46 
years,  who  was  a  generous  provider,  and  who 
left  surviving  a  wife  and  five  children,  held  not 
to  be  grossly  excessive. — Texas  &  P.  Ky.  Co.  v. 
Jones,  196  S.  W.  357. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Creditor^  Suit;    Fraudulent 
Conveyances. 

DECEDENTS. 

See  Executors  and  Administrators. 


See  Fraud. 


DECEIT. 
DECLARATIONS. 


See  Criminal  I/aw,  9=>412;   Evidence,  4=3271- 
273;    Homicide,  «=s.204-221. 

DEDICATION. 

X.   NATUKE   AND   REQinSITEB. 

4a>l  (Mo.>  A     "dedication"     differs     from     aj 
"grant"  wU<^  prtaupposca  the  existence  of  a 


competent  taker  of  the  estate  eouTeyed.— C9^  o( 

Hardin  v.  Ferguson,  196  S.  W.  746. 

It  is  essential  to  a  dedication  that  it  appro- 
priate land  for  public  use,  that  such   be  the        I 
owner's  intention,  and  that  it  be  accepted  by 
the  public. — Id. 

Where  a  statutory  provision  is  made  for  mak- 
ing and  recording  plats  of  and  additicMis  to  mu- 
nicipalities, such  dedications  are  termed  "statu- 
tory."-Id.  ' 

e=>\4  (Mo.)  A  dedication  of  land  is  legally  ef- 
fective, although  at  the  time  there  is  no  corpo- 
rate entity  in  whom  title  is  vested. — City  of 
Hardin  v.  Ferguson,  196  S.  W.  746. 
€=>I6(1)  (Mo.)  A  dedication  may  be  effected 
without  any  writing. — City  of  Hardin  v.  Fergu- 
son, 196  S.  W.  746. 

«::920(1)  (Mo.)  Hoad  opened  by  landowner, 
with  consent  of  executor  of  estate  owning  ad- 
joining lands,  partly  on  landowner's  land  and  { 
partly  on  that  of  estate,  held  to  have  become  a 
public  highway  by  dedication.— Borchers  ▼• 
Brewer,  196  S.  W.  10. 

4=928  (Mo.)  Provisions   for   statutory    dedica- 
tions do  not  restrict  the  common-law  power  ot        \ 
an  owner  to  devote  bis  land  or  easements  there-        i 
in  to  the  public  use. — City  of  Hardin  v.  Fergu- 
son, 196  S.  W.  746. 

A  statutory  dedication  imperfectly  made  win 
be  held  valid  as  a  cominon-law  dedication  if 
good  as  such. — Id.  ] 

4=»38  (Mo.)  All  dedications  when  complete  are 
irrevocable.— Gity  of  Hardin  y.  FersoMO,  196 
S.  W.  746. 

«=339  (Mo.)  Where  a  city  had  not  induced  de- 
fendant to  take  any  steps  to  their  prejudice  by 
allowing  filing  of  a  plat  of  an  addition  sabse- 
quent  to  dedication,  it  was  not  estopped  to  as- 
sert dedication. — City  of  Hardin  ▼.  Ferguson, 
196  S.  W.  746. 

4i=>44  (Mo.)  All  the  elements  of  a  dedication 
may  be  shown  by  positive  or  circumstantial 
evidence  of  acts  in  pais. — City  of  Hardin  t.  Fer- 
guson, 196  S.  W.  746. 

Evidence  held  safflcient  to  Aow  a  dear  and 
unequivocal  dedication  of  property  in  question 
and  acceptance  by  a  municipality. — Id. 

n.   OPERATION   AND   EFFECT. 

4=s>48  (Mo.)  After  a  valid  dedication  a  city 
could  not  lose  title  because  a  portion  of  the  strip 
was  included  in  an  addition  subsequently  laid 
out  by  One  of  the  signatories^— City  of  Hardin 
V.  Ferguson,  196  S.  W.  746. 

DEEDS. 

See  Acknowledgment;  Covenants;  Btvidence, 
4=»419,  444 ;  Fraudulent  Conveyances ;  Hm>- 
band  and  Wife,  «=>15;  Judicial  Sales,  <&=> 
61;  Mortgages;  Taxation,  4=»764;  Trusts 
*=»42-^l;  Vendor  and  Purchaser,  ^=>23o; 
Wills,  «S38& 

Z.  REQUISITES  AlfD  TAUDITT. 
(B)  vaiiaitr. 

4=>68(1%)  (Ark.)  To  invalidate  deed  for  gran- 
tor's incapacity,  proof  must  show  he  was  inca- 
pacitated from  intelligently  comprehending  and 
acting  upon  affair,  and  that  he  did  not  intelli- 
gently understand  his  act.— Stell  v.  StcU,  196 
S.  W.  814. 

4=>70(6)  (Mo.)  Since  the  adoption  of  the  Mar^ 
ried  Woman's  Act  of  1880  the  court  cannot  set 
aside  for  fraud  a  deed  from  a  wife  to  her  hus- 
band, where  there  is  no  fact  shown  from  whiHi 
the  court  may  infer  that  the  wife  has  not  bera 
fairly  dealt  with.— Smelser  v.  Meier,  196  S. 
W.  22. 

4=>7I  flMio.)  Since  the  adoption  of  the  Married 
Woman*s  Act  of  1880  the  court  cannot  set  aside 
for  duress  a  deed  from  a  wife  to  her  husband, 
where  there  is  no  fact  shown  from  wbidh  tba 
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conrt  may  Infer  that  the  wife  has  not  been  fair- 
ly dealt  with.— SmeUer  v.  Meier,  196  S.  W.  22. 
^=>72(5)  (Mo.)  Since  the  adoption  of  the  Mar- 
ried Woman's  Act  of  188&  the  court  cannot  set 
uide  for  undue  influence  a  deed  from  a  wife  to 
her  hosband,  where  there  is  no  fact  shown  from 
which  the  court  may  infer  that  the  wife  has  not 
been  fairly  dealt  with. — Smelaer  y.  Meier,  190 
S.  W.  22. 

^374  (Mo.App.)  Where  plaintiff  was  in  no  way 
prevented  from  reading  deed  he  signed  or  note 
he  received  for  land,  he  ought  not  to  be  per- 
mitted to  say  he  did  not  know  contents.— Hugh- 
ey  V.  Truitt,  196  S.  W.  1065. 
«=78  (Tex.CivJ^pp.)  In  suit  by  daughtw 
■gainst  father  to  set  amde  deed  and  recover 

Cierty,    question   of   fraud    held    for  jury.— 
n  V.  Dean,  196  S.  W.  667. 

ni.  conrsTBiTCTioir  ahd  opeha- 

TION. 
(A)  General  Ralea  of  CoBatrnetlon. 

9=>9i  (Ark.)  In  construing  deeds,  full  effect 
should  be  given  to  every  dause,  if  possible,  and 
harmonized  so  as  to  give  the  intended  effect  to 
the  deeds  as  a  whole.— Randolph  v.  Read,  196 
S.  W.  138. 


<B)  Property- 
's 1 14(4)  (Ark.)  Where 
trust  in  real  estate  also 
terest  in  it,  a  deed  from 
which,  without  referring 
ports  to  convey  all  their 
out  reservation,  conveys 
fidal  interest,  but  thcdr 
dolph  T.  Read,  196  S.  W, 


CoBTeTCd- 

tmstee'ot  an  active 
owned'  a  beneficial  in- 

his  widow  and  heirs, 

to  trust  estate  pur- 
interest  in  land  wlth- 

not  only  their  bene- 
entire  interest— Ran- 

133. 


IV.  PLEASHrO  AMD  EVrDEVrOE. 

4=9211(1)  (Ark.)  Evidence  held  sufficient  to 
support  finding  that  grantor  of  deed  was  not 
mentally  capacitated  to  execute  it — Btell  v. 
Stell,  196  B.  W.  814. 

Evidence  held  sufficient  to  sustain  chancel: 
tor's  finding  that  grantor  of  deed  to  his  children 
had  capadti". — Id. 

9=32 1 1  (3)  (Ark.)  In  a  suit  to  cancel  a  .deed 
given  to  plaintiff's  former  wife  in  consideration 
of  dismissal  of  a  divorce  suit,  evidence  held  to 
sustain  a  finding  that  defendant  did  not  obtain 
such  deed  by  fraud  in  accepting  it,  living  with 
plaintiff,  and  subsequently  bringing  another  di- 
vorce suit  against  him.— Robinson  v.  Green,  196 
8.  W.  476. 

<g=»2 1 1  (3)  (Tex.CSv.App.)  In  action  to  rescind 
sale  of  real  estate  and  cancel  deeds  on  ground  of 
fraud,  proof  that  as  result  of  fraud  purcnaser 
obtained  possession  of  property  and  deprived 
vendor  of  its  revenue  for  an  entire  season  was 
sufficient  showingof  actual  damage. — Posey  v. 
Hanson,  196  S.  W.  731. 

In  action  to  rescind  sale  of  real  estate  and 
cancel  deeds  on  ground  of  fraud,  proof  that 
notes  given  by  purchaser  are  worth  only  small 
percentage  of  their  face  value  was  sufficient 
showing  that  plaintiff  waa  actually  damaged.— 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Appeal  and  Error,  <S=>865;  Judgment.  ^=3 
126,  143;    Vendor  and  Purchacser,  <S=>1S5. 

DELAY. 

See  Contracts,  <S=>299;    300;    Equity.  «=»67. 

DELEGATION  OF  POWER. 

See  Constitutional  Law,  €=361. 


DELIRIUM  TREMENS. 

See  Hoapitala,  «=37,  8. 

DELIVERY. 

See  Oaniers,  4=983-94,  140;    Insurance,  4s> 
136. 

DEMURRER. 

See  Appeal   and    Error,  «=9927,   1040,   1041'. 
Pleading,   <»=>204-225;    Trial,   <8=>156. 

DENTISTS. 

See  FhysicianB  and  Surgeons,  $=>18. 

DEPOSITARIES. 

9=3 1 3  (Tex.Civ.App.)  In  view  of  circumstane- 
es  under  which  a  Ixnid  was  given  to  indemni^ 
a  county  for  bank  deposits,  held,  that  bond  cov- 
ered only  deposits  of  "good  roada"  mon^.— Mc- 
Haney  v.  People's  State  Bank  of  Longview,  196 
S.  W.  997.  —        .  * 

DEPOSITS  IN  COURT.  . 

See  Injunction,  4=9l49. 

DESCENT  AND  DISTRIBUTION. 

See  Execntors  and  Administratoia ;   Wills. 

n.   PEB80N8   JSSTTTLBD   AND   THSIB 
BESFEOTZVE  SHARES. 

(B)   SnrrlTliitr  Hnaband  or  IVlte. 

$:=>52(2)  (Ark.)  In  estimating  the  amount  of  a 
widow's  dower  in  personalty,  the  whole  of  the 
principal  estate  must  be  considered,  including 
property  taken  under  Kirby's  Dig.  §{  3,  72,  74j 
but  she  cannot  take  as  dower  from  one  class  of 
property  more  than  one-third  thereof  to  make 
up  a  deficiency  credited  in  another  daas  through 
her  having  selected  out  of  that  class  the  prop- 
erty described  by  such  sections. — Sharp  v. 
Himes,  196  S.  W.  131. 

In  fixing  the  value  of  an  estate  for  the  pur- 
pose of  cfdcnlating  dower,  held  that,  in  view  of 
Kirby's  Dig.  }  2708,  interest  collected  since  in- 
testate's death  should  have  been  included. — Id. 

In  settlement  of  the  account  of  an  adminis- 
tratrix, the  widow  of  intestate,  she  should  have 
been  allowed  credit  as  dower  for  one-third  of 
the  proceeds  of  cotton  and  corn  received  by  her 
as  rent  after  the  death  of  an  intestate.— Id. 

DESCRIPTION. 

See  Bonndaries,  ®=3l-8 ;  Deeds,  4=3ll4;  Mort- 
gages, <8=3l33,  187. 

DETECTIVES. 

See  Evidence,  «=s588. 

DILIGENCE. 

See  Criminal  Law,  «=>9i39;  New  Trial,  <S=3l02. 

DIPPING. 

See  Animals,  9=329;   Constitutional  Law,  9=3 
293;  Counties,  9=b1B0. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  9=3927;   Trial,  9s»160. 

DISABILITIES. 

See  Husband  and  Wife,  9=»57-85;   limitation 
of  Actions,  9=373. 
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DISCHARGE. 

See  Accord  and  Satisf actioa ;  CompMmice  and 
Settlement;  Executors  and  Administrators, 
«=>33;  Guaranty,  «=»IS3-66;  Master  and 
Servant,  $=»20-14;  Principal  and  Surety,  ^=> 
89-126;    Release. 

DISCONTINUANCE. 

Bee  Dismiasal  and  Nonsuit,  ^=>63,  60. 

DISCRETION  OF  COURT. 

See  Appeal  and  Shrror,  «s>969-978;  Certiorari, 
«s»9;  Criminal  Law,  «=>1150,  1156;  Plead- 
ing, <8=923& 

DISCRIMINATION. 

See  Carriers,  «s»32. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «S=3791-8(».  92T. 

ZX.  XirVOI.imTABT. 

^=353(2)  (Ark.)  Although  bad  motive  is  not 
alone  sufficient  to  justify  a  dismissal,  if  cause 
is  without  merit,  and  was  brought  solely  to  har- 
ass and  annoy  defendant,  it  may  be  dismissed. 
—Heard  v.  McCabe.  196  S.  W.  917. 
«=960(2)  (Tex.Civ.App.)  Where  plaintifF,  suing 
to  set  aside  judgment,  took  no  action  since  early 
in  January,  1913,  to  procure  service  by  publica- 
tion on  nonresident  defendants  not  served,  and 
case  was  not  finally  called  for  trial  till  Jan- 
uary term,  1916,  court  did  not  abuse  discretion 
in  dismissing  for  want  of  prosecution.— Cain  ▼. 
Wharton,  im  S.  W.  952. 

«=360(3)  (Tex.Civ.App.)  Where  plaintiff,  before 
case  was  finally  called  for  trial,  ascertained  he 
was  unable  to  get  personal  service  on  nonresi- 
dent defendants  not  served,  it  was  his  duty  to 
proceed  within  reasonable  time  to  procure  serv- 
ice by  publication,  if  sufficient  to  give  jurisdic- 
tion.—Cain  V.  Wharton,  196  S.  W.  952. 

DISQUALIFICATION. 

See  Judges,  <S=960. 


DISSOLUTION. 

<8=9602-629; 


Injunction, 


See    Corporations, 
«=9l76. 

DISTRIBUTION. 

See  Descent  and  Distribution;    ESzecutors  and 
Administrators,  «s>S14;   Trusts,  «=>282. 


DITCHES. 


See  Drains. 


DIVERSE  CITIZENSHIP. 

See  Removal  of  Causes,  ®=s26. 

DIVORCE. 

m.   DEFENSES. 

4S954  (Mo.App.)  If  husband  was  guilty  of 
cruelty  to  wife,  striking  and  beating  her,  he 
was  not  entitled  to  divorce  for  her  adultery, — 
Willett  V.  Willett,  196  S.  W.  1058. 

TV.  JURISDIOTIOH,   FROOEEDINOS, 
AND   REI.IEF. 

(A)  Jurladletlon,  Venne,  Knd  Umltatloaa. 

€=»62(6)  (Tex.Civ.App.)  PlaintifE  does  not  com- 
ply with  Vernon's  Sayles'  Ann.  Civ.  St,  1914, 
art.  4632,  by  acquiring  residence  in  county 
where  divorce  suit  is  filed  6  months  preceding 
filing,  but  actually  residing  there  only  2V^ 
montha,  though  she  had  bona  fide  intention  dur- 


ing all  that  time  to  make  county  her  bame.— 
Hunt  V.  Hunt,  196  S.  W.  967. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
4632,  not  complied  with  where  plaintiff  bad 
actually  resided  in  county  where  suit  filed  8 
months  next  preceding  filing  of  amended  peti- 
tion for  divorce,  but  not  6  months  next  preced- 
ing original  institution  of  suit— Id. 

(C)  Pleadinc 

«=»I04  (Tex.Civ.A^p.)  Court  did  not  abuse  its 
discretion  by  allowing  plaintiff  to  file  amended 
petition  at  subsequent  term,  especially  in  ab- 
sence of  showing  of  prejudice  to  defendant 
thereby.— Hunt  v.  Hunt,  196  S.  W.  967. 

(Dj   B-ridenee. 

«s»l29(16)  (MoApp.)  In  suit  for  divorce  for 
wife's  adultery  ^evidence  held  to  warrant  decree 
for  plaintiff.- Willett  v.  Willett  196  &  W. 
1058. 

|&=>I29(17)  (Mo.App.)  In  husband's  suit  for  di- 
vorce for  wife's  adultery,  evidence  held  to  sag- 
tain  finding  that  husband  was  not  KuUty  of 
cruelty  destroying  right  to  divorce  tot  wife's 
fault— WiUett  t.  Willett  196  S.  W.  1068. 

(B)  Dlamlaa*!.  Trial  or  Bearing,  ud  Hew 
Trial. 

€=>I46  (Tex.piv.App.)  Court  did  not  abuse  its 
discretion  by  continuing  divorce  suit  after  par- 
tial hearing  of  evidence.— Hunt  T.  Hunt  190  S. 
W.  967. 

▼.  AI.IMONT,  AIXOWANCES.  AND 
DISPOSITION  OF  PROPERTT. 

9=»2I0  (Mo.App.)  Though  return  day  of  snm- 
mtms  in  divorce  had  not  been  reached,  the  court 
had  jurisdiction  to  award  alimony  pendente  lite 
and  suit  money  to  tbe  wife  when  the  husband 
had  appeared  to  question  jurisdiction  and  bad 
taken  depositions  and  contested  the  motion  tot 
allowances.— Morick  v.  Morick,  196  S.  W.  1029. 
®=>2I5  (Mo.App.)  Allowance  of  ^50  and  month- 
ly installments  of  $75  and  of  $500  aa  salt  money 
to  wife  in  divorce  suit  held  not  excessive.— 
Morick  V.  Morick,  196  S.  W.  1029. 

DOCKETS. 

See  Trial,  «=»11. 

DOCTORS. 

See  Physiciana  and  Surgeons. 

DOCUMENTS. 

See  Evidence,  «=>155,  332-383. 

DOMICILE. 

See  Divorce,  «3>62. 

DRAINS. 

I.  ESTABLISHBIENT  AMD  MAIHTE- 

NANOE. 

«s>2(3)  (Mo.)  Where  no  election  was  made  to 
reorganize  a  drainage  district  under  iJaws  191^ 
p.  232,  section  52,  that  act  does  not  apply-— 
State  ex  rel.  Caruthers  v.  Littie  River  Drain- 
age Dlst.,  196  S.  W.  1116. 

9=355  (Mo.)  Duty  rests  on  the  county  to  buiH 
bridges  rendered  necessary  by  ditches  or  chan- 
nels made  in  and  across  hi^way  by  a  draic- 
age  district— State  ex  rel.  Caruthers  r.  Link 
River  Drainage  Dist,  190  S.  W.  UlSw 

DRAMSHOPS. 

See  Intoxicating  liquors. 

DUE  PROCESS  OF  UW. 

See  Constitutional  Law.  «ss>283. 
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DURESS. 

See  Deeda,  «s>71;   Payment,  «=»8T;   Threats. 

DYING  DECLARATIONS. 

See  Homicide,  «=9204-221. 

EASEMENTS. 

See  Courts,  ^=>231 ;   Dedication  ;   Highways. 

L  CREATIOlf,  EXISTENCE,  Ain>  TEB- 
MINAXION. 

^=>26(1)  (Mo.)  Under  landowner's  contract 
with  executor  of  state  providing  for  constmc- 
tion  of  road  partly  on  lands  of  estate  and  part- 
ly on  those  of  landowner,  held,  that  landowner 
had  no  legal  right  to  close  road;  estate  and  its 
snccessors  in  title  being  opposed  to  closing. — 
Borchers  y.  Brewer,  196  S.  W.  10. 

EJECTION. 

See  Carriers,  «=s366-384. 

EJECTMENT. 

See  Trespass  to  Try  Title. 

ELECTION  OF  REMEDIES. 

See  Principal  and  Agent,  ^=3184. 

ELECTIONS. 

See  Intoxicating  Liquors,  Q=>38;   'Schools  and 
School  Districts,  <8=»38. 

XL  ORDEKINO  OR  OAI.LIirO  EUEO- 

noir,  Axv  iroTiCE. 

$=>29  (Mo.)  In  this  state  no  election  can  be 
held,  unless  provided  for  by  law.— State  ex  rel. 
Edwards  t.  Ellisbn,  196  S.  W.  761. 

in.   EXECTTON    DISTRICTS    OR   PRE- 
CINCTS AND  OFFICERS. 

«=355  (Ky.)  If  officers  of  election  to  elect 
school  district  trustee  who  conducted  election 
in  schoolhouse  were  not  legally  selected,  election 
was  void.— Johnson  v.  Little,  196  S.  W.  156. 

X.   CONTESTS. 

€=3288  (Ky.)  In  election  contest,  where  circuit 
court  permitted  amended  answer  to  be  filed 
more  than  %  days  after  service  of  summons, 
setting  up  not  counter  contest,  bnt  only  perfect- 
ing ground  alleged  in  time,  but  defectivelyj  there 
was  no  violation  of  rale  forbidding  filing  of 
amendments  setting  up  new  grounds  of  contest 
or  counter  contest  after  time  provided  for  filing 
of  such  pleadings.— Johnson  v.  Little,  196  S. 
W.  156. 

<S=329I  (Tex.Civ.App.)  In  suit  contesting  elec- 
tion of  drainage  commissioners,  party  challeng- 
ing voter  has  burden  to  prove  vote  was  illegal. 
--Cantwell  v.  Suttles,  196  S.  W.  656. 
Q=>293(2)  (Tex.Civ.App.)  In  view  of  law  fixing 
place  where  voter  is  entitled  to  vote  as  being 
where  wife  resides,  statements  by  wife  of  voter 
at  election  for  commissioners  of  drainage  dis- 
trict, tending  to  show  where  she  resided,  were 
admissible,  in  suit  contesting  election,  on  ques- 
tion of  voter's  residence.— Cantwell  v.  Suttles, 
196  S.  W.  656. 

^»295(1)  (Tex.(Sv.App.)  In  suit  contesting 
election  ct  commissioners  of  drainage  district, 
evidence  held  to  sustain  finding  that  voter  was 
not  qualified  because  he  had  not  resided  within 
distriot  for  six  months  preceding  election.— 
OantweU  v.  Suttles,  196  S.  W.  656. 

In  suit  contesting  Section  of  commissioners 
of  drainage  district,  evidence  held  to  sustain 
court's  finding  that  voter  was  qualified  to  vote, 
voter  living  in  county  and  paying  poll  tax  there. 
—Id. 


«=>303  (Ky.)  Despite   wording   of   Ky.    St.    f 

1596e,  subsec.  12,  tf  record  In  election  contest 
presents  state  of  case  preventing  court  from  ar- 
riving at  reasonably  accurate  conclusion,  court 
will  declare  that  no  dection  was  held,  though 
there  is  no  evidence  of  fraud,  intimidation,  brib- 
ery, or  violence.— Johnson  v.  Little,  196  S.  W. 
156. 

€=3305(4)  (Ky.)  Supersedeas  bond  executed  by 
appellant  in  election  contest  held  not  to  be  dis- 
charged or  appeal  dismissed  because  bond  was 
not  executed  as  provided  by  Ky.  St.  8 .  1596a, 
subsec.  12.— Johnson  v.  Little,  196  S.  W.  156. 

ELECTRICITY. 

See  Injunction,  €=»65;    Master  and  Servant, 

<S=>119,    278;    Telegraphs    and   Telephones, 

«S=»20. 
€=3 1  ^2  (Mo.)  Ordinance  granting  franchise  to 
electric  light  company  held  not  to  give  exclu- 
sive right,  and  defendant  city  could  not  be  en- 
joined from  constructing  municipal  plant  with- 
in that  time.— Memphis  Electric  laght.  Heat 
*  Power  Co.  v.  City  of  Memphis,  196  S.  W. 
1113. 

That  defendant  city  reserved  in  franchise 
granted  plaintiff  electric  light  company  right  to 
purchase  its  plant  at  any  time  did  not  create 
obligation  so  to  do  during  term  should  city  de- 
cide to  constrnct  municipal  light  plant.— Id. 
«=»I4(1)  (Mo.App.)  A  company  whose  electric 
wires  enter  a  building  is  bound  to  anticipate 
that  unless  preventive  devices  are  Installed 
lightning  may  follow  wires  and  cause  personal 
injury. — Warren  v.  Missouri  &  Kansas  Tele- 
phone Co.,  196  S.  W.  1030. 
«=3l6(4)  (Tex.Civ.App.)  After  erection  of  a  tel- 
ephone pole  in  close  proximity  to  electric  light 
pole,  It  became  electric  company's  duty  to  re- 
move high-voltage  wires  to  outer  ends  of  cross- 
beams for  protection  of  telephone  linemen.— 
City  of  Weatherford  Water,  Light  &  Ice  Co. 
V.  Veit,  196  S.  W.  980. 

€=3 1 6  (5)  (Tex.Civ.App.)  After  telephone  poles 
were  erected  in  close  proximity  to  electric  light 
poles,  it  was  electric  company's  duty  towards 
telephone  employes  to  inspect  insulation  of  wires. 
—City  of  Weatherford  Water,  light  &  Ice  Co. 
V.  Veit,  196  S.  W.  986. 

^s>l8(l)  (Tex.Civ.App.)  A  telephone  lineman 
working  on  a  pole  adjacent  to  electric  light  pole 
was  not  required  to  discover  that  high-tension 
wires  were  uninsulated. — City  of  Weatherford 
Water,  Light  &  lee  Co.  v.  Veit,  196  S.  W.  986. 
^=>I8(2)  (Tex.Civ.App.)  A  telephone  lineman 
could  assume  that  defendant's  high-voltage  wires 
were  fixed  to  crossbars  in  usual  manner  indicat- 
ing their  dangerous  or  harmless  nature. — CSty 
of  Weatherford  Water,  Light  &  Ice  Co.  T. 
Veit,  196  S.  W.  986. 

@=3|9(5)  (Tex.Civ.App.)  Evidence  held  anf- 
fioient  to  show  that  electric  light  company  was 
negligent  in  maintenance  of  high-voltage  wires 
causing  injury  to  a  telephone  lineman.--<jity  of 
Weatherford  Water,  Light  &  Ice  Co.  v.  Veit, 
196  S.  W.  986. 

Evidence  held  insufficient  to  show  that  a  tele- 
phone lineman  was  guilty  of  contributory  neg- 
ligence in  working'  near  electric  company's 
high-voltage  wires. — Id. 

In  action  by  telephone  lineman  for  injuries 
caused  by  high-voltage  wires,  evidence  held  to 
show  that  electric  company  was  negligent. — Id. 

In  telephone  lineman's  action  for  injuries  re- 
sulting from  high-voltage  wires,  evidence  held  to 
show  that  telephone  pole  was  erected  after  elec- 
tric light  pole  adjacent  thereto. — Id. 
<^=3|9(12)  (Tex.Civ.App.)  In  action  by  a  tele- 
phone lineman  for  injuries  resulting  from  de- 
fendant's high-voltage  wires,  question  of  defend- 
ant's contributory  negligence  was  for  the  jury. — 
City  of  Weatherford  Water,  Light  &  Ice  Co. 
V.  Veit,  196  S.  W.  986. 
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ELEVATORS. 

See  Negligence,  4=32. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  4s»70 ;  Damaares,  ^=> 
60;   Municipal  Con>orations,  <S=>288-586. 

I.  NATURE,   EXTENT,   AND   DEI.EGA- 
TION   OF  POWER. 

^=»53  (Mo.)  In  view  of  Rev.  St  1900,  f  6618. 
held,  that  state  may  in  exercise  of  its  right  ot 
eminent  domain  authorize  appropriation  of  por- 
tions of  public  highways  to  enable  drainage  dis- 
trict to  cut  or  cross  them  without  formality  of 
condemnation  proceedings. — State  ex  rel.  Caru- 
thers  V.  Little  River  Drainage  Dist.,  106  S. 
W.  1115. 

Condemnation  proceeding  to  entitle  drainage 
district  to  cut  or  cross  a  public  highway  would 
be  useless  formality,  as  state  is  not  concerned 
in  value  of  easement,  except  to  determine  that 
proposed  added  use  is  in  interest  of  public— 

H.  COMPENSATION. 

(B)  Takin*      or      InJuriBs      Property      aa 
Ground  tor  Compenaatlon. 

•s»l04  (Tez.Civ.App.)  The  discomfort  to  own- 
ers as  distinguished  from  depreciation  in  proi>- 
erty  value  is  only  recoverable  when  resulting 
from  improper  location  or  operation  of  railway 
toacks  constituting  nuisances. — St.  Louis,  B.  & 
M.  By.  Ca  v.  Oreen,  196  S.  W.  565. 

«=»II2  (Tex.Civ.App.)  Damages  to  land  on  dry 
waterway  from  discharge  from  city's  septic 
sewer  tank,  operated  under  legislative  authority, 
were  not  taking,  damaging,  or  destroying  of 
property  for  public  use,  required  by  Const,  art. 
1,  i  17,  to  be  adequately  compensated,  where 
such  di8char|»  did  not  constitute  nuisance. — 
Brewster  v.  City  of  Forney,  106  S.  W.  636. 

(O  Meaanre  and  Amount. 
•=>I24  (MaApp.)  One  purchasing  property 
after- city  passed  and  recorded  ordinance  chang- 
ing abutting  street  grade,  but  before  grade  was 
actually  changed,  cannot  recover  damages,  where 
work  was  carefully  done. — ^Boarland  T.  (Sty  of 
Jackson,  196  S.  W.  1045. 

m.  PROCEEDINGS   TO  TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

«s>203(2)  (Tez.Civ.App.)  In  action  against  a 
railway  company  for  injury  to  residence  prop- 
erty resulting  from  maintenance  of  side  track, 
testimony  as  to  market  value  of  property,  in- 
cluding improvements  just  prior  to  and  Imme- 
diately after  acts  complained  of,  was  admissi- 
ble.—St.  Louis,  B.  &  M.  By.  Co.  v.  Green,  106 
S.  W.  665. 

Evidence  of  ccHistruction  of  side  track,  and 
that  oil  burning  locomotives  were  parked  near 

JilaintiflTs  residence,  was  adfnissible  only  to  aid 
ury  in  determining  depreciation  in  market  val- 
ue  of   premises. — Id. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Courts,  ®=»97;  Limitation  of  Actions,  <S5=» 
127 ;  Master  and  Servant,  «=»204,  279,  SS^- 
411. 

ENCROACHMENT. 

See  Constitutional  Law,  «=366,  70,  72. 

ENGINEERS. 

See  Connties,  «s>67. 


BTTRY. 

See  Appeal  and  Brror,  «s>ia07;  Idrndkcd  and 

Tenant,  <S=»285. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  iS=>90-91. 

EQUITABLE  LIENS. 

Se«  Vendor  and  Purchaser,  ^=9254. 

EQUITY. 

See  Account;  Assignments,  4=948;  Cancella- 
tion  of  Instruments ;   C^ompromise  And  Settle 

.  ment,  «=sl9;  Creditoiji'  Suit;  Elstoppel; 
Fraudulent  Conveyances;  Injonctioii ;  Judg- 
ment, «=9454,  460 ;  Partition ;  Quieting  Ti. 
tie;  Receivers;  Beformation  of  Instmments; 
Sequestration;  Specific  Performance;  Trusts. 

I.  JITRISDIGTION.  PRINOIPI^S,  AND 
MAXIMS. 

(A)  Hatnre,    Grenada,    Snbjeeta.    and    Bla. 

tent  of  Jarlsdietfon  In  General. 

<S=939(^  (Mo.)  In  action  to  divest  defendant  of 
titie  to  real  estate  obtained  through  fraudulent 
representations,  equity,  having  acqnired  juris- 
diction over  parties  and  subject-matter,  will  re- 
tain it  for  purpose  of  decreeing  to  plaintiff  dam- 
ages caused  by  defendant's  having  placed  on 
property  incumbrance  valid  as  against  plaintiC 
— Woolum  V.  Tarpley,  106  S.  W.  1127. 
^=>4t  (Ark.)  On  dismissal  of  bill  to  rescind  con- 
tract and  to  cancel  purchase-money  notes,  held, 
that  cross-bill  seeking  to  recover  on  notes  should 
not  also  have  been  dismissed  because  asking 
relief  on  legal  matters,  in  amount  witbin  ex- 
clusive jurisdiction  of  Justice  of  peace;  com- 
plainant having  invoked  equity  junsdictioo.— J. 
W.  Black  Lumber  Co.  v.  Kingman  Plow  Cou 
196  S.  W.  033. 

(B)  Remedr    at   Law    and   Mnltlplictty   ot 

Salts. 

«S343  (McApp.)  Since  purpose  of  equity  is  to 
secure  to  party_  some  right  or  to  enforce  soma 
remedy  not  available  at  law,  equity  will  not  en- 
tertain jurisdiction  where  adequate  remedy  at 
law  exists. — Grey  v.  Independent  Order  of  Foi* 
Testers,  196  8.  W.  779. 

n.  I.ACHES    AND    STATE    DEMANDS. 

9=9jS7  (Mo.)  Laches  is  equitable  defense  to  be 
established  solely  upon  facts  presented,  anJ. 
while  it  is  of  nature  of  statutory  limitation,  it 
is  not  governed  by  statute. — Kellogg  y.  Mooit^ 
196  a  W.  16. 

Vm.  HEARING.  SITBMISSION  OF  IS. 
SUES  TO  fORT.  AND  RBaSARINO. 

4=3378  (Tenn.)  Only  determinative  issoea  can 
be  presented  to  jury  in  chancery,  that  ia.  issues 
determinative  of  entire  case,  or  of  acme  dis- 
tinct or  separable  part  or  branch  of  esse.— 
Wright  V.  Jackson  Const  Co.,  196  S.  W.  4S& 
$=>38l  (Tenn.)  All  other  than  determinative 
issues  of  fact  are  immaterial,  and  a  new  trial 
in  Respect  thereof  cannot  be  lawfully  ordered. 
^nd,  if  ordered,  is  of  no  legal  import,  so  that 
^  there  is  but  one  determinative  iasne.  submit' 
sion  of  others  is  immaterial,  and  verdict  on  ma- 
terial issue  will  be  decisive. — Wright  v.  Jack- 
son Const   Cow,  196  S.  W.  488. 

X.  DECREE  AND  ENFORGEMBNT 
THEREOF. 

4=9423  (Ark.)  Decree  for  bank  stockfaolden 
against  directors  upon  contingency  that  each 
pay  decrees  rendered  against  them  respcctiveij 
in  favor  of  bank  held  without  authoritr  aaJ 
void.— Bank  of  Commerce  t.  Go<daby,  iS6  S. 
W.  803. 
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«s>427(l)  (Ark.)  Wb«re  paitieg  were  not  ask- 
fag  for  judgments  over  in  their  favor,  a  decree 
granting  such  relief  was  not  authorized.— Banlc 
of  Commerce  v.  Qoolsby,  196  S.  W.  803. 

ERROR,  WRIT  OF. 

See  Appeal  and  Brror. 

ESTATES. 

See  Descent  and  Distribution;  E/zecutors  and 
Administrators:  Life  Estates;  Remainders; 
Trusts,  <8=>m  136;  WiUs,  «=»674,  689. 

ESTOPPEL 

See  Appeal  and  Error,  «=s>882-884;  Dedica- 
tion, «=»39 ;  Arbitration  and  Award ;  Corpo- 
rations, «s>388;  Deeds,  «=aT4;  Judgment, 
«=>631;  Mechanics'  Liens,  4=»76;  Munici- 
pal Corporation^,  «s>943;  Vendor  and  Pur- 
chaser, ^s»41. 

m.  EQX7XTABI.E  ESTOPPEXk 
(B)   Ground*    of    Batoppel. 

4=>90(2)  (Ky.)  Filter  company  wliich,  by  engi- 
neer, verbally  ordered  subcontractor  for  excava- 
tion to  do  extra  work,  and  later  approved  extra 
work  by  its  manager,  held  unable  to  complain 
of  subcontractor  for  having  made  extra  excava- 
tion in  absence  of  written  order,  contrary  to  a 
stipulation  of  contract:  doctrine  of  estoppel  ap- 
plying.—Pittsburgh  Filter  Mfg.  Co.  v.  Smiti, 
I'M  a.  W.  150. 

$=>9r(l)  (Tez.Clv.App.)  In  suit  to  foreclose 
deed  of  trust  liens,  by  excepting  to  court's  or- 
der separating  land  and  uursery  stock  there- 
on, and  ordering  separate  sales  of  each,  and 
preserving  its  right  to  assert  its  claim  to  nurs- 
ery stock  in  independent  action,  held,  that  plain- 
tiff agreed  that  title  to  nursery  stock  should 
not  pass  by  sale  of  land. — (Colonial  Land  &  Loan 
Co.  v.  JopUn,  196  S.  W.  626. 

EVIDENCE, 

S«e  Criminal  Law,  €=3361-5S6 ;   Witnesses. 
For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Brror. 
Reception  at  trial,  see  Criminal  Law,  «S367S- 

684 ;   Trial,  «=»82-105. 

I.  JUDIOIAI.  NOTICE. 

^=>9  (Mo.App.)  The  courts  take  notice  that 
static  electricity  or  lightning  is  likely  to  get  on 
and  pass  over  wires  carrying  manufactured  elec- 
tricity.— Warren  v.  Missouri  &  Kansas  Tele- 
phone Co.,  196  S.  W.  1080. 
«=3I  (Tex.Cir.App.)  Under  Acts  33d  I^.  c. 
147,  I  3,  as  to  judicial  notice  of  recorded  city 
charter,  due  recordinfr  of  charter  is  prerequisite 
to  taking  of  such  notice. — Pate  v.  Whitley,  196 
S.  W.  581. 

Despite  Acts  !J.3d  T*g.  c.  147,  §  3,  as  to  judicial 
notice  of  recorded  city  charter.  It  is  at  least  high- 
ly advisable  that  copy  of  charter  be  offered  in  evi- 
dence in  any  case  involving  consideration  there- 
of.—Id. 

^=»4t  (Mo.App.)  A  court  may  take  judicial  no- 
tice of  the  beginning,  but  not  of  the  end  of  the 
term  of  a  lower  court.— Karicofe  v.  Schwaner, 
196  S.  W.  46. 

«©=>43(2)  (Mo.)  The  Supreme  Court  will  take 
Judicial  notice  of  its  records  of  prior  attempts  to 
review  same  case.— Meyer  v.  Gloldsmith,  196  S. 
W.  745. 

^=>43(^  (iio.App.)  Court  on  app«al  can  judi- 
cially notice  the  record  of  what  was  done  in  for- 
mer appeal.— Gafe  City  Nat.  Bonk  y.  Strother, 
inc  S.  W.  447. 


<8=»43(3)  (Tez.Civ.App.)  Judicial  notice  can- 
not be  taken  of  the  amount  of  a  judgment  to 
which  the  defendant  in  the  case  on  trial  was  not 
a  party,  though  adjudicated  in  the  same  court 
and  by  the  same  judge. — Southwestern  Surety 
Ins.  Co.  ▼.  Gulf,  T.  &  W.  Ry.  Co.,  196  S.  W. 
276. 

^=»5 1  (Ark.)  'Under  Kirby's  Dig,  I  7823,  requir- 
ing courts  of  Arkansas  to  take  judicial  notice 
of  law  of  other  states,  appellate  court  must  pur- 
sue inquiries  to  make  knowledge  real  as  far  as 
possible.— J.  R.  Watkins  Medical  Co.  v,  Johnson, 
196  S.  W.  485. 

n.  PRESTIMPTIONS. 

^=354  (Mo.App.)  Presumption,  not  being  best 
evidence,  should  not  be  indulged  when  evidence 
of  matter  presumed  is  available.— Cudahy  Pack- 
ing Co.  V.  Chicago  &  N.  W.  Ry.  Co.,  196  S.  W. 
406. 

«S954  (Tex.Civ.App.)  Pyramiding  sunnises  and 
presumptions  is  not  permissible. — American 
Bonding  Co.  of  Baltimore,  Md.,  v.  Fountain,  196 
S.  W.  676. 

4s»e3  (Tex.)  Failure  of  respondent  in  lunacy 
proceedings  to  deny  in  habeas  corpus  proceeding 
brought  by  her  that  she  is  a  lunatic  was  of  no 
consequence ;  the  presumption  of  law  being  tliat 
she  was  of  sound  mind. — White  v.  White,  196 
S.  W.  508. 

®S369  (Mo.App.)  In  an  action  for  damages 
from  delay  in  delivering  an  interstate  telegram, 
it  will  be  presumed,  if  Interstate  Commerce  Act, 
§  6,  applies  to  telegraph  companies,  that  sucb 
schedules  were  duly  filed,  and  the  burden  is  on 
plaintiff  to  show  the  contrary.— Jacobs  v.  West- 
ern Union  Telegraph  Co.,  196  S.  W.  31. 
€=s>69  (Mo.App.)  Interstate  carrier  is  entitled 
to  presumption  that  business  is  being  carried  on 
lawfully.— Cudahy  Packing  Co.  v.  Chicago  & 
N.  W.  Ry.  Co.,  196  8.  W.  406. 

Plaintiff  shipper  held  unable,  for  proof  of 
issuance  of  bill  of  lading  by  defendant  carrier, 
to  substitute  presumption  that  since  the  Car- 
mack  Amendment  to  Interstate  Commerce  Act 
directs  bill  be  issued  by  initial  carrier,  it  will  be 
presumed  one  was  issued.- Id. 
«=s>77(l)  (Tex.Civ.App.>  Where  proof  showed 
fraud  on  part  of  plaintiFs  vice  principal,  plain- 
tiff's failure  to  introduce  him  warranted  pre- 
sumption his  testimony  would  have  been  adverse. 
—St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Gamier. 
196  S.  W.  980. 

9=978  (Mo.App.)  When  facts  are  known  to 
party  invoking  presumption,  and  he  conceals  or 
refuses  them,  lie  should  lose  benefit  of  presump- 
tion he  invokes,  and  presumptioQ  should  come 
against  him  that  facts  would  be  contrary  to 
claim.— Cudahy  Packing  Co.  v,  Chicago  &  N.  W. 
Ry.  Co.,  196  S.  W.  406. 

^=80(1)  (Tenn.)  Where  in  a  personal  injury 
case  tlie  laws  of  another  state  apply,  such  laws 
must  be  presumed  to  be  the  same  as  those  of  the 
forum  wnen  not  formally  proven. — North  Mem- 
phis Sav.  Bank  v.  Union  Bridge  &  Construction' 
Co.,  190  S.  W.  492. 

®=>80(1)  (Tex.)  Where  no  evidence  is  intro- 
duced as  to  law  of  sister  state,  it  is  presumed 
to  be  similar  to  Iaw  of  forum. — Western  Union 
Telegraph  Co.  v.  Bailey,  196  S.  W.  516. 
9=»82  (Mo.App.)  Presumption  of  regularity  at- 
tending court  proceedings  renders  sufGciGnt  a 
judge's  signature  to  a  bill  of  exceptions,  al-- 
though  it  is  not  followed  by  designation  of  the 
division  in  which  he  is  jndt;e.— Husbands  v.  St. 
Louis  Electric  Terminal  Ry.  Co.,  196  S.  W.  78. 

IV.  BEI.EVANOT.  MATEBIALmf.  AlTD 
COMPETENOT  IK  OENEBAX.. 

(At  Faets  In  lasne  and  Relevant  to  IisneB. 

®=»II3(8)  (Tex.Civ.App.)  In  action  against  a 
railway  company  for  injuries  to  residence  prop- 
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erty  resulting  from  coDstnKtion  of  side  track, 
it  wa«  proper  to  allow  plaintiff  to  testify  as  to 
cost  of  building  residence.— St  Louis,  B.  &  M. 
By.  Co.  v.  Green,  196  S.  W.  555. 

9s»|  14  (Mo.App.)  In  action  on  account  by  t«i- 
ant  against  landlord,  although  lease  -provided 
that  tenant  should  do  any  work  that  landlord 
directed  at  $1.50  a  day  and  make  no  charge  for 
use  of  team  therefor,  evidence  that  to  haul  one 
full  load  from  a  town  to  farm  would  constitute 
a  day's  work  was  admissible. — Sanderson  v. 
Drake,  196  S.  W.  1049. 

(B)  Rea  0«atae. 

«s>l2l(9)  (Tex.CiT.App.)  Witness  could  not 
testify  that  plaintiff  told  him  that  plaintiffs 
grantor  gave  him  deed  to  keep,  that  not  being  res 
gestae.— Lovenskoild  v.  Casas,  196  S.  W.  TO9. 
«=)I23(1)  (Tei.Civ.App.)  Narrative  declaration 
is  not  res  gestae. — Lovenskoild  v.  Casas,  196  S. 
W.  629. 

«=s>l26(2)  (Tex.Civ.App.)  Where  plaintirs  de- 
cedent was  killed  by  a  falling  elevator,  state- 
ments by  him  to  another  person  about  an  hour 
after  the  injury  as  to  how  it  happened  was  ob- 
jectionable as  not  being  part  of  the  res  gestae.— 
Dallas  Hotel  Co.  v.  Fox.  196  S.  W.  647. 
#s>l27(2)  (Tex.Civ.App.)  In  section  hand's  suit 
tve  injuries,  his  exclamations  of  pain  and  suffer- 
ing, which  were  explanatory  of  his  condition, 
and  made  to  show  pain  and  suffering  at  very 
time,  held  admissible. — St.  Louis  Southwestern 
By.  Co.  of  Texaa  v.  Boberto,  196  S.  W.  1004. 

(O   Slmllsr  Facta  and  Transaetlona. 

^3»I35(1)  (Tex.Civ.App.)  In  action  to  rescind 
sale  of  real  estate  and  cancel  deeds  on  ground  of 
fraud,  evidence  that  defendant  was  guilty^  of 
similar  abts  and  conduct  at  or  about  same  time 
held  admissible  to  explain  motive.— Posey  v. 
Hanson.  196  S.  W.  731. 

(D)  Materiality. 

«=»I43  (Tex.Civ.App.)  In  action  for  Injuries 
resulting  in  death,  statements  from  defendant's 
minute  book  showing  the  ownership  .of  its  capi-. 
tal  stock  held  inadmissible  as  being  immaterial. 
—Dallas  Hotel  Co.  v.  Fox,  196  S.  W.  647. 

(B)   Oompetenex. 

*=»I55(8)  (Arkj  There  was  no  error  In  per- 
mitting plaintirs  cross-examination  of  witness 
concerning  part  of  former  written  statement  and 
refusing  defendant's  request  to  have  entire  state- 
ment read,  where  remainder  of  the  statement 
was  immaterial.— Central  Coal  &  Coke  Co.  v. 
Graham,  196  S.  W.  940. 
9=3195(10)  (Mo.App.)  When  a  transactioiK  a 
conversation,  or  course  of  conduct  is  offered  in 
evidence  as  an  admission,  the  party  against 
whom  it  is  offered  is  entitled  to  the  whole  of 
the  transaction,  conduct  or  conversation,  even 
though  it  contain  self-serving  statements  which 
would  otherwise  be  inadmissible. — Friedman  t. 
Griffltii,  196  S.  W.  75. 

V.  BEST  AKD  SECOlCDAItT  KVIUEKCE. 

^9(57(1)  (Mo.App.)  In  action  for  injuries  at  a 
crossing,  evidence  that  road  was  a  public  road 
by  user  rendered  unnecessary  production  of  rec- 
ord of  its  legal  establishment  as  public  road. — 
Webb  V.  Deering  Southwestern  Ry.  Ca,  196  8. 
W.  86. 

4=9 1 77  (Tex.CiT.App.)  In  action  for  cattle  feed 
solcU  where  defendant  was  accountable  for  c<hi- 
fnsion  in  plaintiff's  books,  secondary  evidence 
of  amount  furnished  held  admissible.— Avery  v. 
Uano  Cotton  Seed  Oil  MUl  Aas'n,  196  9.  W. 
861. 

In  an  action  for  feed  sold,  plaintiff  held  enti- 
tled to  introduce  secondary  evidence  as  to  ac- 
counts.- Id. 


Vn.   ASMISSIOHS. 

(B)  Br  Parties  or  Othera  latereated  la 
Breat. 

«=»222(2)  (Mo.App.)  Certificate  held  to  require 
proof  of  cause  of  death,  making  admissible  state- 
ment in  death  proof  that  death  resulted  from 
suicide  as  one  against  interest. — Grey  ▼.  Inde- 
pendent Order  of  Forresters,  196  S.  W.  779. 

(D)   Br   Acenta  or   Otli«r   RepreaeatatlTca. 

€=»244(13)  (Mo.App.)  In  action  on  fire  policy, 
where  defendant  insurer  claimed  premium  bad 
not  been  paid,  statement  <k  account  shown  to 
have  been  received  by  plaintiff  from  office  of 
defendant's  agent  was  admisuble. — ^Dubinsky  v. 
Hartford  Fire  Ins.  Co.,  of  Hartford,  Conn.,  196 
S.  W.  1046. 

(B)    Proof  and  BITeet. 

®=>260  (Mo.App.)  In  action  for  fraudnlentiy  in- 
ducing plaintiff  to  sell  his  farm  for  reduced 
amount,  evidence  of  conspiracy  between  defend- 
ants held  sufficient  for  admission  of  declarations 
of  codefendants.— Palmer  v.  Huckstep,  196  S. 
W.  1063. 

^s»265(14)  (Mo.App.)  Tn  action  on  a  certificate 
which  provided  only  for  part  payment  in  ease  of 
suicide,  evidence  that  proof  of  death  was  made 
by  beneficiary  without  personal  knowledge  of 
facts  on  report  of  coroner  was  sufficient  to  nul- 
lify proof  of  death  as  admission  against  interest 
binding  upon  plaintiff.— Grey  v.  Independoit  Or- 
der of  Forresters.  196  S.  W.  779. 

Vm.  DE0I.AIIATIONS. 

(A)  Ratare,  Forniy  and  Inddenta  1b   6cb- 
erai. 

«=s>27l(16)  (Tex.Civ.App.)  Witness  coold  not 
testify  that  plaintiff  told  him  that  plaintiff's 
grantor  gave  him  deed  to  keep,  that  being  self- 
serving.— Lovenskoild  v.  Casas,  196  S.  W.  629. 
«=»273(1)  (Tex.Civ.App.)  In  suit  to  establish 
parol  trust  upon  land,  that  grantor  retained  pos- 
session and  absolute  control  of  premises  did  not 
make  her  declarations  after  conveyance  in  dis- 
paragement of  grantor's  title  admissible. — ^Ham- 
bleton  V.  Dignowity,  196  S.  W.  864. 
<3s=»273(2)  (Mo.)  In  action  to  quiet  tiUe,  state- 
ment of  plaintiff's  deceased  father,  while  in  pos- 
session, that  he  had  bought  the  land,  paid  for 
it,  and  had  a  receipt  therefor,  was  admissible  as 
characterizing  his  possession, — Coulson  t.  La 
Plant,  196  S.  W.  U44. 

XX.  HEABSAT. 

«=>3I7(4)  (Tex.Civ.App.)  Witness  could  not 
testify  that  plaintiff  told  him  that  plaintiff's 
grantor  gave  uim  deed  to  keep. — LoTenskoild  v. 
Casas,  196  S.  W.  629. 

«=93I7(6)  (Tex.CiT.App.)  In  damage  action 
against  building  contractors,  plaintiff  owner's 
testimony  that  other  contractors  had  advi:^ 
him  it  would  cost  certain  amounts  to  remedy 
alleged  defects  is  inadmissible  because  hearsay. 
—Echols  Bros.  v.  Stevens,  196  S.  W.  365. 
<e=93l8<2)  (Tex.CiT.App.)  In  trespass  to  try  ti- 
tle, letters  written  by  Mexican  officials  to  other 
officials  relative  to  original  grant  of  land  in 
question  were  not  inadmissible  as  hearsay  where 
writers  were  dead  and  there  was  circumstantial 
guaranty  of  genuineness. — Kenedy  Paatore  Co. 
V.  State,  196  8.  W.  287. 

i8=>3l8(7)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, aflidavit  of  deceased  county  surveyor  being 
sworn  report  to  commissioner  of  land  office  as 
to  what  he  did  and  found  in  making  survey,  was 
not  inadmissible  as  hearsay. — Kenedy  Pasture 
Co.  v.  State,  196  S.  W.  287. 

Z.  SOCUMEirTABT  EVZDEITOX. 

(A)  Pablio   or   Oflelal   Aota,   Proeeediasa, 

Raeorda.  aad  Certtflaataa. 

«=3332(3)  (Tex.CivJiLpp.)  In  action  for  toeacb 
of  contract  for  sale  of  timber,  boyer's  petition  in 
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iDterT«atiOii  is  previotu  iuit  against  siller,  as 
Umited  by  instxuctioa  of  court,  held  properly 
admitted.— West  Lumber  Co.  T.  C.  R.  Cummings 
Export  Co.,  196  S.  W.  546. 

(B)   BxempUflcatlona,      Transerlpta,       and 
Certifled  Copi«a. 

^=3349  (Tex.Civ.App.)  Letters  from  Mexican 
officials  to  other  officials  in  Mexico,  certified  by 
tbeir  ofBdal  custodian,  are  not  admissible  as 
certified  conies,  under  Rev.  St  artSt  3694,  3700. 
-Kenedy  Pasture  Co.  v.  State,  196  S.  W.  28T. 

(C)  Private  'Writinsa  and  Pablieattona. 

$=>3S4  (Mo.App.)  Mortality  tables  are  admissi- 
ble, on  the  question  of  life  expectancy,  as  aid  in 
making  an  estimate,  not  being  absolute  guides, 
but  forming  a  bit  of  evidence  along  vrith  the 
proven  condition  of  the  person  to  whom  they 
are  applied.— Davis  v.  Springfidd  Hospital,  196 
S.  W.  104. 

(D)  ProdsetloB,    Anthentleatton,    and    Kl- 
feet. 

«=9366(5)  (Tex.CivwApp.)  Letters  from  Mexi- 
can officials  to  other  officials  are  not  admissible 
without  extrinsic  evidence  of  their  genuineness. 
—Kenedy  Pasture  Co.  v.  State,  196  8.  W.  287. 
®=378(1)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, evidence  held  sufficiently  to  show  genuine- 
ness of  letters  written  by  Mexican  officials  to 
other  officials  to  justify  their  admission. — Ken- 
edy Pasture  Co.  v.  State,  196  S.  W.  287. 
«=»383(12)  (MoApp.)  Where  a  contractor's  as- 
signee on  the  debtor's  refusal  to  pay  the  money 
assigned  introduced  a  compromise  agreement  be- 
tween the  contractor  and  the  debtor  by  which 
the  debtor  agreed  to  pay  the  contractor  a  cer- 
tain snm,  the  debtor  could  then  show  recitals  in 
the  contract  that  the  sum  was  paid  in  settle- 
ment of  suit,  and  not  as  a  recognition  of  debt. — 
Triedman  v.  Griffith,  196  S.  W.  75. 

XI.   FAROI.  OR  EXTBINSIOKVX* 

DKtrOi:  AFFEOTXKO  WBITXirOS. 

(A)   Contradicting,  Varyins,  or  Addlns  to 

Terma  of  'Written  Inatmment. 

«=»397(1)  (Mo.App.)  In  absence  of  fraud,  acci- 
dent, or  mistake,  terms  of  a  written  contract 
cannot  be  varied  by  parol — Feren  v.  Epperson 
Inv.  Co.,  196  S.  W.  435. 

€=>4I7(11)  (Mo.App.J  In  action  on  written 
contract  for  labor,  evidence  that  defendant  told 
plaintiff  that  A.  would  give  orders  was  not  ob- 
jectionable as  varying  the  writing. — ^Feren  v. 
Epperson  Inv.  Co.,  196  S.  W  435. 
«=»4I9(2)  (Ark.)  In  suit  by  vendor  of  land  on 
purchase-money  note,  plaintiff  may  show  that 
price  has  not  in  fact  been  paid,  and  that 
amount  is  different  from  that  recited  in  deed. — 
Lay  V.  Gaines,  196  S.  W.  919. 
^=9419(3)  (Ark.)  In  action  against  railroad  for 
breach  of  contract  to  employ  him  in  consid- 
eration of  deed  of  right  of  way,  plaintiff's  tes- 
timony as  to  oral  agreement  held  inadmissible  as 
altering  deed  embodying  written  agreement. — 
Ashley,  D.  &  N.  Ry.  Co.  t.  Cunningham,  196 
S.  W.  79& 

®=»420(7)  (Tex.Civ.App.)  In  action  by  purchas- 
er of  bank  stock  for  misrepresentations  as  to 
value  of  assets,  parol  evidence  was  admissible 
to  show  that  indorsement  on  note  among  such 
assets  was  oualified  indorsement. — ^Adams  v.  Kel- 
ly, 196  S.  W.  576. 

4E»424  (Mo.App.)  Third  party  or  stranger  can- 
not Invidie  rule  that,  in  absence  of  fraud,  acci- 
dent, or  mistake  parol  evidence  is  inadmissible 
to  vary  terms  of  written  contract — McKim  v. 
Metropc^tan  Street  Ry.  Co.,  196  S.  W.  433. 

Street  railway  company,  stranger  to  conduc- 
tor's release  of  railroad  from  liability  for  per- 
sonal injuries,  was  not  bound,  and  in  conductor's 
action  against  itself  for  injuries,  accident  hav- 
ing occurred  at  crbssinjf  with  road,  could  intro- 


ftiice  parol  evidence  to  show  writing  did  not  cour 
tain  contract,  and  conductor  could,  also. — U. 

(B)   Invalidating  Written   Inatmment. 

4=3433(1)  (Ark.)  In  action  for  personal  Injo- 
riea,  where  defendant's  liability  depended  on 
articles  of  incorporation,  jparol  evidence  that  «r- 
ror  was  made  in  inserting  a  date  in  article* 
prior  to  that  of  injury  held  admissible.— Breltika 
V.  Tucker,  196  S.  W.  462. 

(C)  Separate    or    Bnbaeqnenf    Oral    Avree- 

ment. 

Ss»44l(l)  (Ark.)  Evidence  of  contemporaneoua 
oral  agreement  is  not  competent  to  vary  terma 
of  written  contract.— Graves  v.  Bodcaw  Lnmbw 
Co..  196  S.  W.  800. 

$=9443(1)  (Tex.Civ.App.)  The  rule  which  ex- 
dudes  parol  evidence  to  contradict  or  vary  terms 
Or  effect  of  written  instruments  has  no  applica- 
tion to  collateral  undertakings  or  cases  in  which 
written  instrument  was  executed  in  part  per- 
formance or  an  entire  oral  agreement — Stuart 
V.  Meyer,  196  S.  W.  615.  , 

«s>444(4)  (Tex.Civ.App.)  If  deed  contains  no 
restriction  rendering  it  operative  only  on  gran- 
tor's death,  no  such  danse  can  be  added  by  paroL 
— LovenskoQd  v.  Casas,  196  S.  W.  629. 
«=>444(4)  (Tex.Civ.App.)  In  action  to  foreclose 
a  lien  reserved  in  a  deed  to  secure  broker's  fees, 
grantors  could  not  show  existence  of  conditions 
upon  which  instrument  was  delivered. — Speer  T. 
Dalrymple,  196  S.  W.  911. 

(D)  Conatmotton   or  Applleatlon   of  I<aa~ 

Vnaare  of  'Written  Inatmment. 

€=>448  (Mo.App.)  While  complete  written  con- 
tract cannot  be  varied  by  parol,  yet  surrounding 
dtcumstances  may  be  shown  where  contract  is 
ambiguous  to  aid  in  its  interpretation. — Hartley 
V.  Werner,  196  S.  W.  1072. 
Q==>44t  (Ter.Civ.App.)  Primary  rule  in  con- 
struing contracts  is  to  follow  intention  of  par- 
ties, ascertained  from  the  language;  but  whert 
language  is  ambiguous,  explanation  is  permitted 
by  parol.— Hodge  v.  City  of  Ft  Worth,  196  S. 
W.  583. 

4=>450(5)  (Tex.Civ.App.)  In  an  action  on  con- 
tract for  purchase  of  assets  of  bank  by  plaintiK 
evidence  of  negotiations  between  plaintiff  and 
one  of  individual  defendants  who  signed  contract 
leading  up  to  execution  of  contract  which  was 
ambiguous,  held  admissible. — Langford  v.  Power, 
196  S.  W.  662. 

4=3450(7)  (Tex.Civ.App.)  A  contract  calling  for 
dearing  a  basin  held  ambiguous.— Hodge  v.  City 
of  Ft  Worth,  196  S.  W.  583. 
9=3450(12)  (Ark.)  Instrument  redting  "Receiv- 
ed of  *  *  *  cash  in  hand  paid  me  (or  ne)  and 
hereby  agree  to  drop  all  charges  which  we  might 
claim  against  him  to  date''  was  sufficiently  am- 
biguous to  admit  oral  evidence  in  explanation 
of  what  claim  or  damage  was  intended.-— 
Breining  v.  Lippincott  196  S.  W.  795. 
«=»460(2)  (Mo.App.)  Where  agreement  stated  it 
settled  all  controversies  between  parties,  parol 
evidence  held  admissible  to  show  certain 
taxes  or  interest  charges  then  in  controversy 
and  intended  to  be  induded.— Hartl^r  v.  Werner, 
196  S.  W.  1072. 

®=46l(l)  (Ark.)  Where  provisions  of  a  contract 
for  constructing  courthouse  were  contradictory 
as  to  items  included,  parol  evidence  was  admis- 
sible to  show  intent  of  parties. — Seelig  v.  Phil* 
lips  County,  196  S.  W.  456. 

XII.  OPimON  EVIDEHCE. 

(A)   Conclaalona     and     Opinions     of    'Wlt- 
neaaea  In  General. 

iS=>47l(13)  (Tex.Civ.App.)  In  section  hand's 
suit  for  injuries,  his  statements  to  effect  that  in- 
jury caused  suffering  and  pain,  etc.,  held  inad- 
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miflnble.— St.  Iionis  Southwestern  Ry.  Co.  of 
Texas  v.  Roberts,  196  S.  W.  1004. 
«=347l(17)  (Tei.Civ.App.)  In  section  hand's 
suit  for  injuries  received  when  hand  car  upon 
which  he  was  riding  collided  with  a  cow,  evl- 
denoe  that  conduct  of  foreman  was  reckless, 
etc.,  held  inadmissible. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Roberts,  196  S.  W.  1004. 
9=>47((23)  (Mo.App.)  In  an  action  for  injuries 
sustained  when  struck  by  automobile,  plaintifF 
held  properly  allowed  after  examination  by  court 
and  counsel  for  defendant  to  give  her  estimate 
of  speed  of  automobile,  weight  of  her  testimony 
being  for  jury.— Ottofy  v.  Mississippi  Valley 
Trust  Co.,  196  S.  W.  428. 
e=>47l(29)  (Tex.Civ.App.)  In  action  on  con- 
tract for  purchase  of  assets  of  a  bank  by  indi- 
vidual testimony  of  one  of  individual  defend- 
ants who  signed  contract,  which  consisted  mere- 
ly of  conclusions  and  opinions  of  that  witness 
with  respect  to  what  plaintiff  understood  by 
written  contract  in  controversy,  held  properly 
excluded.— Langford  v.  Power,  196  S.  W.  662. 
«=>474(1)  (Tex.Civ.App.)  In  action  for  breach 
of  contract  to  deliver  timber,  witness' _  conclu- 
sion that  there  was  no  other  timber  of  kind  con- 
tracted for  available  held  admissible. — West 
Lumber  Co.  v.  C.  R.  Oummings  Export  Co., 
196  S.  W.  546. 

«=>474(11)  (Tex.  Civ.  App.)  Where  defendant 
railroad  claimed  child's  death  waa  due  to  im- 
proper attention,  and  not  to  its  poorly  heated 
cars,  testimony  that  child  was  not  properly 
nursed  was  correctly  excluded  where  witness 
saw  it  only  three  or  four  times,  and  did  not 
know  how  its  mother  treated  it— Schaffi  V.  Shep- 
herd, 196  S.  W.  232. 

9=3491  (Tex.Civ.App.)  A  witness'  testimony, 
based  on  experience  as  to  time  usuaUy  ccmsumed 
in  shipping  cattle,  did  not  violate  rule  making 
incompetent  any  opinion  on  a  mixed  question  of 
law  and  fact.— Chicago,  R.  I.  &  O.  Ry.  Co.  t. 
Hendey,  196  S.  W.  §74. 

^=>493  (Tex.Civ.App.)  In  action  for  injuries 
to  live  stock  it  was  competent  for  an  experi- 
enced witness  to  testify  as  to  effect  ui>on  cattle 
■of  carrier's  'delays  and  rough  handling  shown 
*y  testimony. — CJbicago,  R.  I.  &  O.  Ry.  Co.  v. 
Hensley,  196  8.  W.  §74. 

(B)  Snbjeeta  ot  Bzpert  Teatimony, 

-€=9506  (Tex.Civ.App.)  As  it  Is  a  question  for 
the  jury  whether  the  place  at  which  a  servant 
was  injured  was  safely  maintained,  testimony 
of  experts  that  the  place  was  in  safe  condition 
was  properly  excluded. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Grimes,  196  S.  W.  601. 

(D)  BzBmlnatlon    of   Experts. 

^s»552  (Tex.Oiv.App.)  Physician's  opinion  re- 
garding cause  of  child's  illness,  based  upon  facts 
stated  in  hypothetical  question,  is  admissible. — 
SchafE  V.  Shepherd,  196  S.  W.  232. 
«=9553(2)  (Tex.  Civ.  App.)  That  hypothetical 
-question  may  have  omitted  parts  of  evidence  is 
not  valid  objection,  since  omitted  elements  may 
"he  incorporated  upon  cross-examination. — Schafl 
V.  Shepherd,  190  S.  W.  232. 
.9=>SS3(2)  (Tex.Civ.App.)  In  action  against  city 
for  damages  from  city's  septic  sewer  tank,  held 
proper  to  exclude  answer  of  plaintiff's  expert  to 
■question  not  stating  conditions,  but  merely  ask- 
ing whether  the  malodors,  etc.,  resulting  there- 
from, would  sicken  plaintlETs  family. — Brewster 
V.  City  of  Forney,  196  S.  W.  6.16. 
'€=s553(4)  (Tex,Civ.App.)  Hypothetical  question 
assuming  fact  not  in  evidence  is  properly  ex- 
eluded.— SchaS  V.  Shepherd,  190  S.  W.  232. 
^=>558(7)  (Tex.Civ.App.)  While  defendant  rail- 
toad  mdght  show  plaintiff's  expert  medical 
witness  was  to  receive  more  than  statutory  fee 
if  judgment  was  recovored  in  {tending  action, 
it  cannot  ctoss-eammine  witness  regarding  con- 
tingent  fete    for    testifying   in   other   damage 


suits.- Missouri,  K.&  T.  Ry.  Co.  of  Texas  ▼. 
Bart.  196  S.  W.  960. 

XIV.  WEIGHT  AMD  SUFFICIIilfOT. 

<S=9588  (Mo.App.}  Jury  could  believe  plaintiff 
boy  of  about  12,  whose  testimony  flatly  con- 
tradicted defendant's  detectives,  especially  when 
he  waa  corroborated.- Phipps  y,  Chicago,  R.  L 
&  P.  Ry.  Co.,  196  S.  W.  420 

In  action  against  railroad  for  injuries  to  boy 
on  tracks,  physical  facts  held  insufficient  to 
show  that  testimony  for  plaintiff  could  not  be 
true. — ^Id. 

9=»588  (Tex.Civ.App.)  Duty  to  reconcile  c<»i- 
flicts  in  evidence,  or  to  adopt  one  or  other  the- 
ory shown  by  evidence,  is  on  jury. — Hodde  v. 
Malone  Real  Estate  Co.,  196  S.  W.  347. 
<&=>589  (Ark.)  Statement  of  a  party  to  suit 
cannot  be  regarded  as  undisputed  in  law  if  any 
reasonable  inference  can  be  drawn  from  facts 
stated,  or  other  facts  and  circumstances  in 
case  are  unfavorable  to  his  condiisioB. — ^Harris 
V.  Bush,  196  S.  W.  471. 

4SB689  (Tex.Civ.App.)  In  action  by  lessor  to 
forfeit  lease  for  nonpayment  of  rent,  as  lessee 
was  an  interested  witness  jury  were  at  liberty 
to  disbelieve  him.— CrawfMd  t.  Texas  Improve- 
ment Co.,  196  S.  W.  195. 

®3>59<  (Mo.)  While  party  cannot  impeach  Ids 
own  witness,  he  may  prove  facts  to  be  otherwise 
than  as  such  witness  testified. — ^EVankd  t.  Hud- 
son. 196  S.  W.  1121. 

EXAMINATION. 

See  Witnesses,  «=>240,  263. 

EXAMINERS. 

See  Counties,  ®s>65. 

EXCEPTIONS. 

See  Appeal  and  Error,  ®3»260 ;  Vixeentan  and 
Administrators,  <S=>5(M;    Trial.  «=3l05,  280. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  «=3544-647,  637. 

EXCESSIVE  DAMAGES. 

See  Damages,  «=3l3(^133. 

EXCHANGE  OF  PROPERTY. 

«=>8(1)  (Mo.)  Where  defendant,  by  frauduleBt 
representations  which  plaintiff  reUed  upon,  in- 
duced her  to  exchange  her  land  for  his,  and  she, 
within  reasonable  time  after  discovery  of  fraud, 
offered  to  rescind  transaction,  but  defendant  re- 
fused, plaintiff  is  entitied  to  decree  investing  her 
with  titie  to  land  she  had  conveyed. — Woolam  v. 
Tarpley,  196  8.  W.  1127. 

EXCUSE. 

See  Contracts,  4=3300. 

EXECUTION. 

See  Garnishment;  Homestead;  Judicial  Sales; 
Mortgages,  4=3491 ;  Municipal  C<»rporation!i, 
<S=>1038. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Corporations,  «s»76;  Descent  and  Distri- 
bution; Trusts;   Wills. 

n.   APPOIKTMEirT,    QVAUFIOATIOll. 
AKD  TENURE. 

4=>29(5)  (Ark.)  In  the  absence  of  a  direct  at- 
tack on  the  appointment  of  an  administratrix  or 
appeal  from  that  action,  the  appointmoit  was 
conclusive  of  the  necessity  for  the  adminiatr*- 
tion.T-Bhup  V.  Himes,  196  S.  W.  131. 
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«S333  (Tei.Civ.App.)  rnder  Vernon'B  Sayles' 
Ann.  Civ.  St  1914,  art.  3563,  3570,  an  order 
discharging  an  administrator  on  the  same  day 
upon  which  he  rendered  his  final  account,  with- 
ont  the  20  days'  notice  required,  held  void. — 
Gallaspie  v.  Hardy,  196  S.  W.  802. 

IV.  OOIXEOTION  AND  KANAGEMENT 

OF  ESTATE. 
(A)  In   General. 

«=»II8  (Ark.)  An  administratrix's  claim  that 
she  should  not  be  charged  on  account  of  the  pro- 
ceeds of  cotton  and  corn  received  by  her  after 
death  of  intestate  held  not  allowable  where  it 
was  not  within  the  letter  of  the  statute.— Sharp 

V.  Himes,  196  S.  W.  131. 

VI.  AZXOWAirOE  AND  PAYMENT  OF 

OLAIHS. 
(A)  Uabllltles  of  Batnte. 

9=>206(1)  (Mo.App.)  If  aeiricea  rendered  by 
daughter  to  her  deceased  mother  were  originally 
intended  as  gratmty,  they  cannot  now  be  made 
subject  of  claim  against  her  estate. — Morrison 
V.  Morrison,  196  S.  W.  1082. 
€s»22l(2)  (Mo.App.)  Services  rendered  to  each 
other  by  members  of  family  are  presumed  to  be 
patuitous,  and  there  can  be  no  recovery  in 
absence  of  agreement  to  pay.— Morrison  v.  Mor- 
rison, 196  8.  W.  1082. 

®=322l(5)  (Mo.App.)  Evidence  in  action  against 
an  estate  of  a  decedent  held  insufficient  to  prove 
an  agreement  by  client  to  reimburse  attorney 
for  loss  of  fees  sustained  by  latter  in  settlement 
with  his  former  partner. — Korte  v.  Boynton,  196 
S.  W.  89. 

«=»22l(5)  (Mo.App.)  In  action  by  daughter  to 
recover  for  services  retidered  her  deceased  moth- 
er, evidence  held  insafflcient  to  show  that  mother 
agreed  to  pay  far  services.— Morrison  v.  Mot- 
rSwn,  196  S.  W.  1062. 

(B)   Preaentatlon    nnd    Allvwnaee. 

«=>225(2)  (MoJipp.)  A  claimant's  ezhibitian  of 
claim  to  admiiiistratrix  and  presentation  to  pro- 
bate court,  though  he  later  dismissed  t^at  ac- 
tion and  commenced  another,  was  sufficient  to 
destroy  effect  of  one-year  limitation  provided 
by  Laws  1911,  pp.  80,  81,  amending  Bev.  St. 
1009,  S  190.— Home  Ims.  Co.  of  New  York  v. 
Wickham.  196  S.  W.  386. 

Vn.  DISTRXByxiON   OF  ESTATE. 

«=93I4(8)  (Tex.Oiv.App.)  Evidence,  in  a  dis- 
tributee's suit  for  her  share  of  an  estate,  held 
not  to  sustain  a  finding  that  a  payment  by  the 
administrator  was  in  full  of  «uoh  share,  the  ut- 
most fullness  being  required  in  the  hearing  in 
the  probate  court  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  3571-^573.— Gallaspie  v. 
Hardy.  196  S.  W.  592. 

XI.    ACCOTTNTINO  AND  SETTIJBMENT. 

(D)  Compenaatlan. 

^=>488  (Ark.)  That  an  administratrix  was  in- 
testate's widow  did  not  deprive  her  of  the  right 
to  the  commissions  allowed  by  Kirby's  Dig.  ( 
134.— Sharp  v.  Himes,  196  S.  W.  131. 

(B)    Statlny,    Settllngr.    Openlav,    and    Re- 
▼levf. 

*=>504(6)  (Ark.)  Exceptants  resisting  the  ap- 
proval of  the  administratrix's  settlement  had  the 
right  to  question  any  item  for  which  the  admin- 
istratrix was  claiming  credit,  where  the  excep- 
tions were  filed  in  apt  time. — Sharp  v.  Himes, 
196  S.  W.  131. 

«=3506(3)  (Ark.)  Where,  on  the  settlement  of 
an  administratrix's  accoant,  tihe  proof  did  not 
show  when  bogs  with  which  the  administratrix 
was  charged  were  butchered,  the  charge  could 
not   be  held  erroneous  on  the  ground  that  the 


hogs  were  a  portion  of  the  allowance  to  testatrix 
as  intestate's  widow,  under  Kirby's  Dig.  i  72.— 
Sharp  V.  Uimea.  196  S.  W.  131. 

EXEMPTIONS. 

See  Homestead:   Taxation,  ®=»216. 

EXPERT  TESTIMONY. 

See  Evidence,  <S=>tS06,  552-058. 

EXTENSION. 

See  Usary,  $=965.' 

EXTORTION. 

See  Threats. 

EXTRA  WORK. 

See  Contracts,  <£=>232. 

FACTORS. 

See  Brokers. 

FALLING  OBJECTS. 

See  Damages,  «s>133 ;  Municipal  Corporations, 
<S=»T80,  822. 

FALSE  IMPRISONMENT. 

I.  Crvn.  UABIUTT. 

(A)  Aets  CoantltatlnK  Falae  Imprlaonmen^ 
and  IjiahlUtT  Ther«Ior. 

4=33  (Mo.App.)  Plaintiff  cannot  recover  as  for 
a  false  imprisonment  unless  she  was  innocent 
and  defendant  was  without  probable  cause  to 
beHeve  her  guilty.— ^illingstay  ▼•  -Kline  Cloak 
Co.,  196  S.  W.  418. 

$=»2  (Mo.App.)  Neither  malice  nor  want  of 
probable  cause  is  necessary  for  recovery  in  ac- 
tion for  nnlawful  arrest  and  false  imprisonment. 
— Leve  V.  Putting,  196  S.  W.  1060. 
4s>IO  (Mo.App.)  It  is  a  defpnse  to  action  for 
unlawful   arrest   and    false   imprisonment   that 

glaintiff  was   guilty   of   the   offense  for   which 
e  was  arrested.— Lieve  v.  Putting,  196  S.  W. 
1060. 

Though  an  officer  may  be  Justified  by  reason- 
able suspicion  in  arresting  without  a  warrant 
for  an  offense  not  committed  in  his  presence, 
the  only  jostiflcation  for  the  private  citizen 
causing  the  arrest  is  guilt  of  the  person  arrest- 
ed.—Id. 

It  is  no  justification  for  instigating  arrest 
without  a '  warrant,  of  one  innocent  of  the  of- 
fense for  which  he  was  arrested  that  he  was 
guilty  of  another  offense,  not  thought  of  at  the 
time,  and  for  which  no  Wort  was  made  to  con- 
vict him. — Id. 

®=>I3  (Mo.App.)  Merely  seeing  one  remove  a 
hydrant  faucet  is^  not  reasonable  ground  for 
suspicion  that  he  is  "engaged  in  or  working  at 
the  business  of  plumbing"  without  a  license, 
as  regards  justification  for  arresting  him  with- 
out a  warrant  for  such  offense.- Leve  v.  Putting, 
196  S.  W.  1060. 

(B)   Aetlona. 

$=>22  (Mo.App.)  In  wife's  action  for  false  im« 
prisonment,  evidence  held  to  rebut  presumption 
of  exculpation  arising  from  fact  that  an,y  crim- 
inal act  committed  by  her  was  in  husband's 
presence.- Billingsley  'v.  Kline  Cloak  Co.,  196  8. 
W.  415. 

€=»24  (Mo.App.)  As  tending  to  show  want  of 
probable  cause  for  arrest,  a  factor  bearing  on 
punitive  damages  for  false  imprisonment,  evi- 
dence that  on  the  testimony  produced  against 
plaintiff  In  p(Jice  c<mrt  he  was  promptly  dis- 


ror  caiM  la  Dec  DIjt.  «.  Am,  01«.  Key  No.  eeilM  *  Indexes  see  same  topic  and  KEX-N 

Digitized  by 


fisnogie 


Fals*  latpxiflM 


196  SOUTHWESTERN  BEPORTBR 


12^ 


dialed   is   admissible.— Leye  r.   Futtfaur,   196 

s.  w.  loeo. 

^s>3l  (Mo.App.)  In  wife's  action  for  false  Im- 
prisooment,  evidence  held  to  show  plaintiff  was 
party  to  husband's  act  in  obtaining  goods  on 
bogus  checks  by  acquiescence  and  knowledge,  if 
not  by  participation. — Billinirsley  t.  Kline  Cloak 
Co.,  196  S.  W.  415. 

FALSE  PRETENSES. 

*=»9  (Tex.Cr.App.)  In  view  of  Pen.  Code  1911, 
art  1421,  it  is  not  essential  to  conviction  for 
swindling  that  swindled  party  should  have  re- 
lied exclusively  upon  false  pretenses.— White- 
head V.  State,  196  S.  W.  851. 
^=>4I  (I'ex.Cr.App.)  In  prosecntion  for  swind- 
ling thereby  securing  mule  and  horse,  evidence 
that  some  time  after  transaction  accnsed  bought 
farm  and  incurred  large  indebtedness  thereon, 
^ving  a  mortgage  on  stock  which  may  have  in- 
cludM  horse  and  mule,  is  inadmissible. — White- 
head v.  State,  196  S.  W.  851. 
«=349(1)  (Tei.Cr.App.)  Evidence  held  insuffi- 
cient to  sustain  conviction  of  swindling. — ^White- 
head V.  State,  196  S.  W.  851. 
4=352  (Tex.Cr.App.)  Evidence  in  a  prosecution 
for  swindling  held  to  require  requested  instruc- 
tion that  if  prosecuting  witness  relied  on  advice 
of  others  than  accused,  there  could  be  .no  con- 
viction.—Whitehead  V.  Stote,  196  S.  W.  861. 

FALSE  SWEARING. 

See  Perjury. 

FEDERAL  COURTS. 

See  Ronoval  of  Causes. 

FEDERAL   EMPLOYERS'   LIABILITY 
ACT. 

See  Oonrts,  9=»97;  Iiimitati<Hi  of  Actions,  4=> 
127 ;   Master  and  Servant,  <Ss>204,  279. 

FEES. 

See  Attorney  and  Client,  ®=3l48;  Bills  and 
Notes,  €=7471 :   Usury,  «ss>62. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s»186-201,  279-287. 

FILING. 

See  Appeal  and  Birror,  «s>770-778, 1191 ;  Crim- 
inal Law,  «s»1099. 

FINDINGS. 

See  Appeal  and  Error,  «=s>9Sl,  1008-1022:  Eiq- 
aity,  «=>381;  Reference,  €=399;  Trial,  «=> 
361. 

FIRES. 

See  Arson ;    Municipal  Corporations,  4=a603. 

FLOWAGE. 

See  Waters  and  Water  Courses,  4s»171. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORECLOSURE. 

See  Chattel  Mortgages,  <8=9262-269;  Mortga- 
ges, «=>460-579;    RaUroads,  ^188. 

FOREIGN  CORPORATIONS. 

See  Corporatioin,  «t3642-e74. 


FOREIGN  COURTS. 

See  Courts,  i&=>514. 

FOREIGN  JUDGMENTS. 

See  Judgment,  <8s>81S,  822. 

FORFEITURES. 

See  Insurance,  «=3323-379,  755-761:  Land- 
lord and  Tenant,  ^=3112 ;  Mines  and  Miner- 
als, «=s>77. 

FORGERY. 

See  Banks  and  Banking,  4=»148. 

FORMER  JEOPARDY. 

See  Criminal  Law,  «=»202,  290. 

FRANCHISES. 

See  Municipal  Corporations,  4=>288. 

FRAUD. 

See  Bills  and  Notes,  «s»103:  Brokers,  «=3l02; 
Deeds,  <g=>70,  211 ;  Evidence,  «=s>l.'i5 ;  False 
Pretenses ;  Frauds,  Statute  of ;  Fraudulent 
Conveyances;  Insurance,  @=>262;  Principal 
and  Agent,  ®=>158;  Vendor  and  Purchaser, 
^^33,  37. 

X.  DECEPTION  COKSTIT  U  TlH O 

FBAPD,   AMD  I.IABIIJTT 

THEREFOR. 

Q=>9  (Mo.App.)  False  representation  of  facta 
made  with  knowledge  to  persons  ignorant  there- 
of with  intention  that  it  shall  be  acted  upon, 
followed  by  action  thereon  amounting  to  sub- 
stantial change  of  position,  is  fraud  of  which 
law  will  take  cognizance^ — Palmer  v.  Huckst^, 
196  S.   W.  1053. 

€=>ll(l)  (Mo.App.)  If  defendant's  representa- 
tions as  to  number  of  acres  contained  in  farm 
given  in  exchange  for  plaintiff's  were  only  af- 
firmations of  an  (pinion,  there  was  no  action- 
able fraud.— Torbitt  v.  Hayes,  196  S.  W.  78a 

In  action  to  recover  damages  for  fraad  and 
deceit  in  exchange  of  land,  defendant's  state- 
ments as  to  number  of  acres  were  expressions 
of  opinion,  and  plaintiff  could  not  recover  for 
alleged  shortage. — Id.  • 

In  exchange  of  land,  defendant's  statement^ 
"I  have  374  acres,  and  maybe  400,"  was  tanta- 
mount to  express  notice  that  he  was  cmly  ex- 
pressing opinion  or  giving  estimate. — Id. 
€=>I3(2)  (MaApp.)  Defmdant  was  not  liable 
in  action  of  fraud  and  deceit,  unless,  with  in- 
tent to  defraud,  he  represented  matter  Bp<Aen 
of  as  a  fact  of  his  own  knowledge,  and  i^aintiS 
relied  thereon.— Torbitt  v.  Hayes,  106  S.  W. 
788. 

(3=923  (Mo.App.)  That  plaintiff  was  ap«m  land 
received  in  exchange  for  his  own  would  not  pre- 
clude him  from  saying  that  he  was  dec»ved  as 
to  acreage.— Torbitt  v.  Hayes,  196  S.  W.  788. 

n.  ACTIONS. 
(B)   Parties  and  PIea«la«. 

«sb49  (Mo.App.)  Where  plaintiff,  in  action  for 
damages  for  alleged  shortage  in  acreage,  chose 
fraud  as  ground  for  relief,  he  could  not  recover 
by  proof  alone  of  alleged  shortage. — ^Torbitt  T. 
Hayes,  196  S;  W.  788. 

(O  Bvldeiiec. 

«3»5B(1)  (Mo.App.)  In  action  for  deceit  In  im- 
dncing  plaintiff  to  sell  his  farm  for  (1500  less 
than  he  would  otherwise  have  recdved.  keU, 
that  plaintiff  produced  sufficient  evidence  to 
make  out  prima  facie  case  of  fraud. — Palmer  T. 
Buckstep,  196  S.  W.  1063. 
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FRAUDS,  STATUTE  OF. 
m.  PRomsES  TO  answer  tor 

DEBT,  DEFAirXT  OR  mSOAR- 
RIAOE  OF. ANOTHER. 

«=>23(8)  (Tez.Civ.App.)  An  original  promise  to 
pay  for  lumber  secured  for  om  of  another,  made 
before  the  sale  of  the  lumber,  was  not  within 
the  statute  of  frauds. — Carlisle  t.  FVost-Llewel- 
lyn  Lumber  Co.,  196  S.  W.  733. 

VI.  REAI.  PROPERTY  AND  ESTATES 
AMD    INTERESTS   THEREIN. 

«=5>56(3)  (Tex.Civ.App.)  Where  standing  tim- 
ber ia  sold  for  purpose  of  prompt  severance 
within  reasonable  or  specified  time,  with  mere 
license  to  enter  and  remove,  contract  need  not 
be  in  writing.  —West  Lumber  Co.  v.  O.  B.  Cnm- 
mings  Export  Co.,  196  S.  W.  646. 

IX.  OPERATION  AND  EFFECT  OP 
STATUTE. 

$=>I29(3)  (Tex.Civ.App.)  Lease  contract,  per- 
formed by  lessor  and  j)8rtially  by  lessee,  under 
which  lessee  has  received  benefits  for  term,  is 
not  within  statute  of  frauds,  and  is  enforceable 
irrespective  of  validity^  when  executed,  and  les- 
see cannot  escape  liability  by  asserting  invalid- 
ity for  insufficient  description,  etc.— Folmar  t. 
Thomas,  196  S.  W.  861. 

FRAUDULENT  CONVEYANCES. 

Zn.   REMEDIES   OF   CREDITORS   AND 

PURCHASERS. 

lO)  Evidence. 

«s»278(2)  (Ar^,)  Voluntary  conveyances  by  hus- 
band to  wif'  when  debtor  is  insolvent  are  pre- 
sumed conclusively  to  be  fraudulent  as  to  exist- 
ing creditors.— £>unbar  v.  Ali^in,  196  S.  W.  119. 
4=3298(8)  (Ark.)  In  creditor's  salt  to  cancel  a 
deed  from  nuabaod  to  wife  as  fraudulent,,  evi- 
dence held  to  show  that  husband  was  insolvent 
at  time  of  conveyance  and  that  he  conveyed 
it  to  defeat  plaintiff  in  collection  of  his  debt. — 
Ehmbar  v.  Alphin,  196  S.  W.  119. 

GARAGES. 

See  livery  Stable  and  Garage  Keepers. 

GARNISHMENT. 

See  Creditors'  Suit,  «=95. 

II.    PERSONS    AND    PROPERTY    SITB- 
JECT  TO  GARNISHMENT. 

4=>4I  (Tex.C3Iv.App.)  Where  parties  agreed 
that  principal  of  notes  should  not  be  paid, 
but  interest  should  be  paid  until  payee's  death, 
makers  were  liaUe  in  garnishment  proceedings 
for  Interest  due  when  garnishees'  answers 
were  filed,  but  not  thereafter.— Shropshire  v.  Al- 
varado  State  Bank,  196  S.  W.  977. 

in.   PR0GEEDIN08   TO  PROCURE. 

«S=>78  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  283,  284.  290,  292,  299,  301-305,  where 
corporation,  resident  of  D.  county,  without  resi- 
dence in  H.  county  or  a|;ent  there,  was  gar- 
nisheed  on  judgment  obtained  in  H.  county,  and 
its  answer  was  controverted,  district  court  of 
II.  county  had  no  jurisdiction  of  garnishment 
cause. — General  Bonding  &  Casualty  Ins.  Ck>.  t. 
lAWSon,  196  S.  W.  346. 

XX.  OPERATION  AND  EFFECT  OF 

GARNISHMENT.  JUDGMENT, 

OR   PAYMENT. 

4=»228  ^ex.  Civ.  App.)  Garnishment  cannot 
confer  higher  right  than  that  of  defendant  in 
original  suit,  and  plaintiff  in  garnishment  suc- 
ceeds to  rights  of  original   defendant  against 


garnishee.— Hubbell,  Slack  &  Co.  v.  Farmers' 
Union  Cotton  Co.,  196  S.  W.  681. 

GERMAN. 

See  Libel  and  Slander,  <S=3l23.  124. 

GIN. 

See  Nuisance,  4=»80. 

GOOD  FAITH. 

See  Bills  and  Notes,  <8=»327-342 ;  Specific  Per- 
formance, 4=»96 ;  Vendor  and  Purchaser,  <t=o 
224-244. 

GOOD  WILL 

e=556(l)  (Tex.Civ.App.)  The  grantor  of  the 
good  will  of  a  business  Impliedly  covenants  that 
he  will  do  nothing  which  would  derogate  from 
his  grant.— Sheehan  v.  Sheehan-Hackley  &  Co., 
196  S.  W.  665. 

«3>6(4)  (Tex.Giv.App.)  In  the  absence  of  an 
express  covenant,  there  is  nothing  to  prevent 
the  assignor  of  a  business  and  its  good  will  from 
conducting  a  competing  business  in  the  same 
locality.— Sheehan  v.  Sheehan-Hackley  &  Co., 
196  S.  W.  665. 

One  who  has  transferred  his  exclusive  agen- 
cies, terminable  at  will,  for  manufacturers  of 
and  dealers  in  building  and  fireproofing  mate- 
rial, together  with  the  good  will,  without  any 
express  agreemeui  not  to  engage  in  competing 
business  in  the  same  territory,  should  not  be 
enjoined,  on  his  resumption  of  business,  ^m 
representing  his  former  customers. — Id. 

One  who  has  transferred  his  exclusive  agen- 
cies, terminable  at  will,  for  manufacturers  of 
and  dealers  in  building  and  fireproofing  mate- 
rial, together  with  the  good  will,  without  any 
express  agreement  not  to  engage  in  competing 
business  in  the  same  territory,  may  be  enjoined 
from  soliciting  or  inducing  his  former  custom- 
ers not  to  do  further  business  with  his  trans- 
feree.— Id. 

It  is  no  defense,  to  an  action  to  enjoin  the 
grantor  of  the  good  will  of  a  business  from  solic- 
iting his  former  customers  in  Mexico  and  neigh- 
boring states  not  to  do  further  business  with  his 
grantee,  that  latter,  a  corporation  organized  in 
Texas,  has  no  power  to  do  business  in  that  terri- 
tory, since  such  a  corporation  may  lawfully 
transact  the  business  for  which  it  is  organized 
in  another  «tate  or  foreign  country. — Id. 

In  an  action  to  enjcnn  one  who  has  sold  hia 
business  and  good  will  to  a  corporation  from 
soliciting  his  former  customers  or  dealing  with 
them,  the  right  of  the  corporation  to  oust  him 
as  president  and  general  manager,  and  stop  his 
salary,  presents  questions  foreign  to  the  issues 
involved.— Id. 

GRAND  JURY. 

See  Indictment  and  InformatitHi. 

GRANTS. 

See  Navigable  Waters,  9=>37;  Public  Lands, 
«=3l75-223. 

GUARANTY. 

See  Corporations,  «=»484 :  SYauds,  Statute  ot, 
®=323;    Indemnity;    Principal  and  Surety. 

in.   DISCHARGE  OF  GUARANTOR. 

4=»53(1)  (Mo.App.)  If  letters,  etc.,  varied  con- 
tract between  principal  and  creditor,  the  latter 
cannot  hold  guarantors  cesponaible  on  thar  con- 
tract.— W.  T.  Rawleigh  Medical  Co.  v.  Aber- 
nathy,  196  S.  W.  1042. 

<S=>66  (Mo.App.)  If  creditor's  act  prevented 
principal  from  complying  with  contract  between 
them,  the  creditor  cannot  hold  guarantors  re- 
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sponsible.— W.  T.  Rawleigh  Medical  Co.  v.  Aber- 
nathy,  196  S.  W.  1042. 

GUARDIAN  AND  WARD. 

IV.   BATES    AND    CONVEYANCES   W- 
DEB  ORDER  OF  COURT. 

4s>79  (Ark.)  Probate  sale  ot  «  minor's  hojne- 
stead  by  his  guardian  is  void  if  the  estate  of  the 
deceased  parent  through  which  it  comes  is  at 
the  time  in  debt,  unless  the  record  of  the  pro- 
bate court  shows  the  estate  free  from  debt;  as 
to  which  the  purdiaser  has  the  burden  of  proof. 
—Rushing  v.  Horner,  196  S.  W.  468. 

VI.  ACCOUNTING  AND  SETTLEUENT. 

^=»I47  (Mo.App.)  In  a  ward's  suit  for  account- 
ing, interest  on  claim  held  properly  allowed 
from  time  of  part  payment  and  refused  for  time 
prior  thereto.— Koyl  v.  I/ay,  196  S.  W.  433. 

Vm.  UABII.ITIES  ON  GVARDIAN- 
.SHIP  BONDS. 

<S=»I73  (Tex.Civ.App.)  Regarding  liability  of 
surety  on  guardian's  bond,  no  interest  can  be 
charged  against  guardian  after  his  death. — 
American  Bonding  Co.  of  Baltimore,  Md.,  v. 
Fountain.  190  S.  W.  675. 


>I75  (Tex.CiT.App.)  Surety  on  a  guardian's 
bond  is  not  liable  for  a  misappropriation  be- 
fore its  execution,  not  being  made  so  by  its 
terma— American  Bonding  Co.  of  Baltimore, 
Md.,  V.  Fountain,  196  S.  W.  675. 

.  «=»  1 82(6)  (Tex.Civ  App.)  Any  presumption  of 
money  from  guardian's  sale  being  in  his  hands 
when  his  bond  was  given  held  overcome  by  ev- 
idence that  he,  having  no  money  of  his  own,  had 
spent  such  an  amount  for  his  own  benefit. — 
American  Bonding  Co.  of  Baltimore,  Md.,  ▼. 
Fountain,  196  S.  W.  675. 

Any  presumption  that  guardian  had  notes  be- 
longing to  ward  established  no  liabUity  against 
surety,  an  outstanding  debt  belonging  to  ward 
not  being  assets  in  guardian's  hands  to  change 
him ;    negligence  or  fraud  not  being  shown. — 

GUESTS. 

See  Negligence,   «=>136;    Railroads,  «s>327, 
850. 

HABEAS  CORPUS. 

I.  NATURE  AND  GROUNDS  OV     . 
REMEDT. 

«B»25(1)  (Tex.Cr.App.)  Where  one  indicted  for 
gaming  gave  bail  bond  which  was  declared  for- 
feited, and  he  thereafter,  being  in  jail,  offered 
to  plead  guilty,  but  the  plea  was  refused,  he 
was  not  entitled  to  discharge  on  writ  of  habeas 
corpus.— Ex  parte  Bostick,  196  S.  W.  531. 

U.  JURISDICTION,  PROCEBDIKOB. 
AND  REIiIEF. 

€=>65  (Tex.Cr.App.)  Under  Vernon's  Ann.  Code 
Cr.  Froe.  art.  167,  a  habeas  corpus  proceeding 
seeking  bail  must  be  made  returnable  in  the 
county  where  the  offense  was  committed. — ^Ex 
parte  Mitchell,  M6  S.  W.  640. 

4s»99(l)  (Mow)  In  habeas  corpus '  to  determine 
custody  of  child  as  between  father  and  grandpar- 
ents, where  it  appeared  that  both  sides  were 
qualified  to  bsve  custody,  held,  that  it  was  duty 
of  court  to  award  person  of  infant  to  father. — 
Statfe  ex  rel.  Crockett  v.  ElUson,  196  S.  W.  1140. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  «=a'1027-1074 ;  Criminal 
liaw,  «=»1166-1178;    Homicide,  «=»840. 

HEARING. 

See  New  Trial,  «=»167. 


HEARSAY  EVIDENCE. 


See  Criminal  Law,  ®3>419:  Bvideno^  ^s^SlT- 
318. 

HEAT. 

See  Carriers,  #s»S20. 

HEIRS. 

See  Deecent  and  Distributioii. 

HIGHWAYS. 

See  Constitutional  Law,  €s>45;  Counties,  <s» 
182;  Drahis,  ^ssSS;  Municipal  Corporationa, 
<S3s!>288-686,  684-706,  762-822;  Navigable 
Wat«rs,  «=»l-aO;  Bailroads,  «=s>M,  310-3a0. 

X.  EBTABUSHMENT,  AITEI^TIOH, 
AND  DXSCONTIlfUANC^ 

(A)  Bstabllahment   by   Preaerlptlom,  V«er> 

or  RfteoKmiMoti. 

®=3|7  (Ark.)  In  action  to  enjoin  railroad  from 
obstructing  public  road  by  filUng  in  under 
bridge,  proof  that  road  in  question  had  been  in 
use  for  more  than  seven  years  justified  finding 
of  acquisition  by  public  of  right  to  travel.— St, 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Taylor,  196  8.  W. 
930. 

(B)  SiatablfBliment    tty    Statote    ox    Stata- 

tory  ProceediitflTK- 

©=330(7)  (Tex.Civ.App.)  Where,  in  action  t» 
enjoin  opening  of  road,  no  evidence  is  offered, 
other  than  recital  in  order  of  commissioners' 
court  establishing  road,  to  show  that  partiea  af- 
fected thereby  were  served  wifli  proper  notice 
by  jury  of  view,  order  is  void. — Cooke  County  t. 
Dudenhaffer,  196  S.  W.  9T6. 
«Ea4l(4)  (Ark.)  By  Kirby's  Dig.  Si  2906.  3003, 
as  to  highway  viewws,  providing  uat  oonrt  on 
receiving  their  reports  ihall  cause  the  same  to 
be  read  publicly  "on  the  second  day  4^  the 
term,"  viewers'  report  should  not  be  considered 
until  the  term  succeeding  the  term  at  which 
viewers  are  appointed. — Rust  v.  Kocourek,  196 
S.  W.  938. 

On  princiide  of  Kirby's  Dig.  {  4430,  declar- 
ing premature  entry  of  judgment  in  an  adrei^ 
sary  proceeding  to  be  clerical  misprision  not  af- 
fecting jurisdiction,  premature  consideration  of 
highway  viewers'  report  by  the  county  court 
does  not  invalidate  court's  judgment  establish- 
ing highway. — Id. 

®=358(2)  (Ark.)  In  '  proceedings  to  establish 
public  road,  where  only  one  remonstrator  ap- 
peared in  county  court  and  took  an  appeal  to 
circuit  court  from  such  establishment,  other  in- 
terested parties  could  not  appear  and  jiHn  with 
him  in  the  circuit  court;  but  their  only  rem- 
edy, if  any,  was  by  certiorari  to  review  the  coun- 
ty court  proceedings.— Bust  ▼.  Kocourek,  196 
S.  W.  938. 

Where,  although  hearing  «f  higirway  view- 
ers' report  was  irregular  because  premature, 
remonstrator  appeared  at  hearing,  resisted  order 
establishing  highway,  and  appealed  to  circuit 
court,  be  coQld  not  complain  because  other 
property  owners  were  possibly  deprived  of  op- 
portunity to  be  heard  because  report  was  pre- 
maturely considered. — Id. 

II.   HIOHWAT  DISTRICTS   AHD 
OFFICERS. 

©iaOO  (Ark.)  Petitioners  for  a  road  improve- 
ment-district could  not  withdraw  their  names, 
because  constmction  would  be  impractical,  bar- 
dcnaome,'  and  disproportiaiiate  &  benafita  to 
costs,  in  view  of  Acts  1915,  p.  1404,  f  2.— Ech- 
ols V.  Trioe,  106  S.  W.  801. 
«=:>90  (Ark.)  Acts  Gen.  Asaem.  1917,  No.  1A5. 
erroneously  embracing  land  two  miles  distant 
from  other  lands  in  a  road  frnprorement  diatricU 
Digitized  by  V^OOQlC 
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and  omittinff  interrwinf  landa  htU  vcid.— Hein- 
emann  r.  Sweatt,  196  S.  W.  931. 

Where  Acta  Oen.  ABsem.  1917,  No.  165,  cre- 
ating a  road  impro^emeDt  district,  erroneously 
embraced  and  omitted  lands,  court  cannot  es- 
aume  that  auch  lands  are  too  insigniScant  to 
be  taken  into  account — Id. 

V.  BBOtTXiATIOK  AXS  tTBll  TOB 
TRAVSI- 

«=>I65  (Tei.Civ.App.)  By  Rev.  St.  1911,  art, 
2241,  an  to  powers  of  cominissioners'  courts  over 
public  roads  and  highways,  such  courts  are  giv- 
en general  jurisdiction.— Jackson  v.  McAlUster, 
196  S.  W.  671. 

HOMESTEAD. 

See  Guardian  and  Ward,  «s>79. 

I.  NATmtuB,  ACQingmoy,  Am 

EXTEBTT. 
(D)  rr«v«rty  OoiutttvtlBC  BomeKtema. 

9=>77  (Tex.Civ.App.)  Proceeds  from  voluntary 
sale  of  homestead  are  subject  to  garnishment 
after  aix  months  from  sale. — Simmona-Newsome 
Co.  V.  Malin,  196  S.  W.  281. 

Where  proceeds  from  voluntary  sale  of  home- 
stead are  transferred  without  consideration  to 
third  party  and  are  not  reinvested  within  six 
months  from  such  sale,  they  can  be  garnished 
by  seller's  creditor.— Id. 

Where  widow  traded  her  homestead,  advance- 
ment of  $426  I|f  man  who  thereafter  became  her 
husband  and  his  assumption  of  mortgage  of  $900 
on  property  received  in  exchange  was  sufflcient 
(»nslderation  for  having  notes  executed  by  other 
trading  party  made  payable  to  such  husband, 
so  that  debt  represented  by  them  could  not  be 
garnished  as  her  property. — Id. 

(B)  LlaMIlties   Bntorceable   Aaratnat 
H«Biestead. 

4s>96  (Tex.Oiv.App.)  Where  note  seemed  by 
deed  of  trust  contained  stipulation  for  attorney's 
fees  in  amount  equal  to  10  per  cent,  of  the 
entire  debt  and  vendor's  lien  note  taken  up  by 
plaintiff  provided  for  attorney's  fees  at  same 
rate  and  being  part  of  consideration  for  lot, 
their  homestead  plea  is  not  available  against 
collection  of  aach  attorney's  fees. — Blackmon  v. 
Texas  Sccarities  Co.,  196  S.  W.  690. 

n.  TKAXSFEB  Om  ZNOUMBBAKOB. 

«=3ll5(l)  (Tex.Civ.App.)  Where  claimants  of 
homestead  rights  were  occupying  premises  as 
homestead  at  time  of  attempted  execution  of  lien 
thereon  by  executing  deed  of  trust,  attempted 
lien  was  void.— Hart  v.  Hulsey,  196  S.  W.  302. 

IXI.  BIORT8  OF  81TBVZVZNO  HUS- 

BAXD.  WIFE,  OHTTiBREN, 

OBBEIBa 

«=9l42(l)  (Tex.Civ.App.)  Homeetead  descend- 
ing from  father  to  children  cannot  be  offset  by 
surety  on  bond  of  father  as  guardian  of  chil- 
dren, but  otherwise  as  to  all  other  property  so 
descending. — ^American  Bonding  Co.  of  Balti- 
more, Md.,  V.  Fountain,  196  S.  W.  675. 

IV.  ABANDOWMElfT,  WAIYEB,   OB 
FOBFEXTtniE. 

4s>l54  (Tex.Civ.App,)  Husband  caimot,  under 
any  and  all  cases,  divest  property  of  homestead 
character,  which  has  once  attached,  so  as  to  de- 
feat wife's  right  in  same  as  homeetead,  by  mere- 
ly declaring  intention  of  abandoning  property 
OS  homestead.— Hart  v.  Hulsey,  196  S.  W.  302. 
«=s>l63  (Tex.CTV.App.)  Where  husband  in  good 
faith,  without  intention  to  defraud  wife,  aban- 
dons property  as  homestead,  and  removes  with- 
out intention  to  occupy  as  homestead,  and  is 
followed  by  wife,  homestead  is  abandoned  by 
both  spouses.— Hart  v.  Hulsey,  196  S.  W.  302. ' 


«=BlBI(l)  (Tez-Civ-App.)  In  suit  to  cancel  deed 
of  trust  and  trustee  s  deed  pursuant  thereof, 
plaintiffs  claiming  that  deed  of  trust  was  on 
their  homestead,  and  defendant  setting  up  aban- 
donment, burden  of  proof  on  issue  of  abandon- 
ment rested  on  defendant. — Hart  v.  Hulsey,  196 
S.  W.  802. 

«=>I8I(8)  (Tex.Civ.App.)  In  salt  to  cancel  deed 
of  trust,  evidence  held  to  warrant  findings  that 
premises  had  been  abandoned  as  homestead  by 
plaintiffs,  and  that  they  were  not  their  home- 
stead on  execution  of  deed  of  trust,  so  that  latter 
was  valid  Uen.— Hart  v.  Bulsey,  196  S.  W.  802. 

HOMICIDE. 

See  Criminal  Law,  «s>839,  1168. 

V.  EXOTTSABUB   OB  JUSTIFIABUS 
HOMIOIBE. 

«s>lll  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  1105,  though  deceased  and  his  companions 
apprehended  defendant  and  attempted  to  capture 
him  while  he  was  assisting  in  theft  of  water- 
melons at  night,  he  was  not  justified  in  killing 
deceased.— Davis  v.  State,  106  S.  W.  520. 
*=»II2(6)  (Tex.CrApp.)  If  accused  heard  that 
deceased  had  been  circulating  reports  about 
him,  he  had  the  right  to  go  to  deceased  to  talk 
the  .matter  over,  and,  if  he  believed  this  might 
bring  on  a  difficulty,  to  arm  himself  for  protec- 
tion without  forfeiting  his  right  of  self-defense. 
-Parker  v.  State,  196  S.  W.  537. 
<3=>II6(6)  (Tex.Cr.App.)  Defendant's  statement, 
that  he  struck  because  he  was  afraid,  when  de- 
ceased reached  behind  him,  he  was  going  to  get 
a  gun  or  something  and  do  him  injury,  shoot  or 
kill  him,  presents  the  question  of  apparent  dan- 
ger, with  right  of  self-defense.— Blacklock  v. 
State,  196  S.  W.  822. 

^=>II9  (Tex.Cr.App.)  The  law  with,  reference 
to  resort  to  other  means,  or  no  more  force  than 
necessary,  does  not  apply  to  self-defense,  ac- 
tnal  or  apparent — ^Blacklock  v.  State,  196  S. 

W.  822.  

VII.  EVXDENOE. 
(B)  AdmlaallillltT  *•>  Oeneral. 
€=9 1 66(1)  (Tex.Or.App.)  In  a  homicide  case, 
evidence  of  a  rumor  as  to  improper  relations 
with  accused's  wife,  which  might  have  caused 
accused  to  kill  her,  is  inadmissible,  unless  ac- 
cused's knowledge  of  it  is  proved. — Weige  V. 
State,  196  S.  W.  624. 

<S='I69(2)  (Tex.Cr.App.)  Where  alleged  circula- 
tion by  deceased  of  report  of  accused's  miscon- 
duct with  a  woman  led  to  killing,  testimony  by 
witness  that  he  participated  in  such  misctuiduct 
was  inadmissible.— Parker  v.  State,  196  S.  W. 
587. 

Where  alleged  circulation  by  deceased  of  re- 
port of  accused's  misconduct  with  a  woman  led 
to  killing,  testimony  of  the  woman  as  to  such 
misconduct  and  of  another  witness  that  accused 
had  stated  that  he  had  an  engagement  with  the 
woman  for  such  purpose  was  admissible. — Id. 
®=»I88(7)  (Tenn.)  In  a  prosecution  for  homi- 
cide, where  accused  pleads  self-defense  evidence 
of  the  good  character  of  deceased  as  a  peaceable 
and  law-abiding  man  is  admissible,  regardless  of 
whether  the  question  is  opened  by  the  accused. 

Ferguson  v.  State,  196  S.  W.  140. 

(C)  Drlaar  Drol«ratIona. 

9=3204  (Ark.)  In  prosecution  for  murder, 
where  deceased,  though  living  39  .days,  believed 
he  was  going  to  die,  his  declarations  held  ad- 
missible as  dying  declarations. — ^Freels  v.  State, 
196  S.  W.  913. 

®=>2I8  (Ark.)  In  determining  question  wheth- 
er deceased's  declarations  were  his  dying  decla- 
rations, made  nnder  sense  of  impending  death, 
court  should  consider  all  facts  and  circum- 
stancies  surrounding  deceased  when  declarations 
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were  made,  such  as  character  of  wound,  dec- 
larations of  deceased,  himself  that  he  could  not 
live,  ami  fact  that  he  shortly  died.— Freels  v. 
State,  196  S.  W.  913. 

4=9221  (Ark.)  Weight  and  credit  to  be  given 
deceased's  dying  declarations,  in  prosecution  for 
homicide,  are  for  jury.— Freels  v.  State,  196  S. 
W.  918. 

(B)  VTelarbt  «nd  Saffletener. 

4=9234(1)  (Tex.Cr.App.)  In  prosecution  for 
murder  committed  by  one  engaged  in  theft  at 
night,  evidence  held  to  sustain  verdict  of  guilty. 
—Davis  v.  State,  196  S.  W.  520. 
4=>255(2)  (Arlc.)  Evidence  held  sufScient  to 
warrant  verdict  that  accused  was  guilty  of  invol- 
nntaiy  manslaughter.— Hays  v.  State,  196  S.  W. 
128. 

4=9256  (Tex.Cr.App.)  Evidence  that  accused 
stated  he  would  get  his  gun  and  kill  an  officer 
before  allowing  him  to  seize  property  under  writ 
of  sequestration,  which  was  denied  by  defendant, 
Aeid  not  to  sustain  a  conviction  for  maldng 
threats  to  kiU.— Janks  v.  State,  196  S.  W.  182. 

Vm.   TRIAIb 
(B)  Haesttona   (or   Jarr. 

4s>276  (Tez.Cr.App.)  That  accused  went  armed 
to  see  deceased  about  alleged  defamatory  state- 
ments could  be  considered  by  the  jury. — Parknr 
T.  State,  196  S,  W.  537. 

(O)    Inatraetiona. 

^=3301  (Ark.)  Failure  to  give  an  instruction  on 
defendant's  right  to  defend  his  father  was  not 
error,  where  defendant's  only  evidence  as  to  the 
defense  was  that  he  was  defending  himslf. — Hays 
T.  State,  196  S.  W.  123. 

X.  APPEAI.  A|n>  EHBOB. 

4s»332(3)  (Tex.Cr.App.)  Where  verdict  assesa- 
ing  death  penalty  for  murder  was  supported  by 
the  evidence,  it  would  not  be  disturbed  on  ap- 
peal, although  such  evidence  was  sharply  con- 
flicting.—Barrett  v.  State,  196  S.  W.  824. 
4=>340(4)  (Ark.)  Any  error  in  '  instructing  on 
the  higher  degrees  of  murder  is  no  ground  for 
reversal,  where  the  conviction  was  of  the  offense 
of  involuntary  manslaughter.— Hays  v.  State, 
196  S.  W.  123. 

HOSPITALS. 

See  Colleges  and  TTniversitles,  4=s>6;  Pleading, 
<8=b237. 

4=9?  (Mo.App.)  Where  a  patient  in  a  hospital 
in  delirium  bad  merely  walked  around  his  room 
and  the  ball,  there  was  no  negligence  in  not 
guarding  agamst  his  jumping  from  his  window. 
—Davis  V.  Springfield  Hospital,  196  S.  W.  104. 
4=98  (McApp.)  Evidence  held  to  make  a  ques- 
tion for  jury  as  to  negligence  of  hospital  in  not 
guarding  against  patient  walking  out  on  fire  es- 
cape, -where  in  his  delirium  he  had  walked 
round  in  bis  room  and  the  hall. — Davis  v.  Spring- 
field Hospital,  196  S.  W.  104. 

To  show  the  fact  alleged  in  the  petition  for 
negligence  causing  death  that  defendant  is  a 
hospital  which  cliarges  for  services  rendered, 
plaintiff  may  show  the  payment  of  defendant's 
hospital  bill,  though  the  amount  is  immaterial  is 
not  improper. — Id. 

HUMANITARIAN  DOCTRINE. 

See  Appeal  and  Error,  4=91064 ;  Municipal  Cor- 
porations, 4=»706;  Negligence,  4=983,  141; 
Pleading,  4s>483. 

HUSBAND  AND  WIFE. 

See  Oonstitntional  Law,  4=b61.  72;  Criminal 
Law,  4=9l3;  Damages,  4=9l88;  Death,  4=9 
69;   Deeds,  4=970,  71,  72;   Descent  and  Dis- 


tribution, 4=952;  Dlvoroe;  IVandoIent  Con- 
veyances, 4=9278,  29S;  Limitation  of  Actions, 
4»-^73. 

I.  MVnTAZi  BIGHTS,  DITTIES,  JkXD 
UABELITIES. 

^9l5(4)  (Ark.)  Wife's  joining  in  huefcand'B 
deed  divested  her  of  title  arising  from  fact  that 
land  was  acquired  and  improved  largely  with 
her  funds.— Stell  V.  SteU,  196  S.  W.  814. 

m.  comrETAiroES.  ooimtACTs,  aito 

OTHEB  TBANSACTIOKSBETlVEElf 
HTTSBAiro  AKB   WIFE. 

4=948(1)  (Mo.)  Under  Rev.  St  1909,  {  8304,  au- 
thorizing a  married  woman  to  transact  bnsineas 
on  her  own  account,  a  wife  could  in  1897  convey 
to  her  husband  property  acquired  by  her  prior  to 
the  adoption  of  the  Married  Woman's  Act  of 
1889.— anelser  v.  Meier,  196  S.  W.  22. 

tV.  DISABIUTIES   AND  PBIVIXfOSS 

OF  OOVEBTUBE. 

(A)   Im  Ctenerml. 

4=>57  (Tex.CivjVpp.)  In  view  of  Rev.  St  IMl, 
p.  1719.  Final  Title,  S  6,  held,  that  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  arts.  4621,  4622, 
4624,  cannot  be  given  retroactive  effect  to  create 
personal  liability  of  wife  who  joined  husband 
in  execution  of  note  before  passage  of  such  sec- 
tions.—Akin  v.  Thompson,  196  S.  W.  fSZS. 

(O  Coiitr«ets.# 

4=985(1)  (Tex.Civ.App.)  Act  of  wife  in  JMning 
hust>and  in  execution  of  vendor's  lien  note  for 
purchase  price  of  land  which  became  a  part  of 
community  estate  held  not  to  create  a  personal 
liability  on  part  of  wife.— Akin  v.  Thompson, 
196  S.  W.  6&. 

V.  WIFE'S    8BFABATE    ESTATE. 
(A)   HVhat  CoBBtltatea. 

4=9 13 1  (3)  (Mo.)  In  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed  that  the  price 
of  land  bought  by  the  wife  after  marriage  and 
before  adoption  of  Married  Woman's  Act  in 
18S9  was  paid  by  the  husband. — Smdser  v. 
Meier,  196  S.  W.  22. 

Vn.  OOMMTNITT  PBOPEBTT. 

4=»273(S)  (Tex.Civ.App.}  A  wife^s  aoceptanoe 
of  her  husband's  will  which  di^Mjsed  <»Iy  of  his 
interest  in  their  community  property  does  not 
waive  her  community  rights.— Hntchens  v.  Dres- 
ser, 196  S.  W.  969. 

IX.  ABAirooincEiiT. 

4=^05  (Tenn.)  Acta  1915,  c.  125,  denoundng 
as  a  misdemeanor  nonsupport  of  a  wife  by  her 
husband,  does  not  apply  to  a  husband  who  has 
no  employment  nor  property,  unless  he  has  in- 
tentionally dispossessed  himself  thereof.— State 
V.  Dixon,  196  S.  W.  486. 

4=9312  (Tenn.)  An  indictment  held  to  diarge  a 
misdemeanor  under  Acts  1915,  c.  125,  deaomic- 
ing  failure  to  support  one's  wife  without  good 
cause.— State  v.  Dixon.  196  B.  W.  486. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  4=>562-653. 

IMPEACHMENT. 

See  Witnesses,  43»S81%,  S49,  850,  S80,  S8& 

IMPLIED  CONTRACTS. 

See  Contribution;  Covenants;   Indemnity.  ^^ 

IMPLIED  REPEAL 

See  Municipal  Corporations,  4s>116;   Statates, 
4=»158,  164. 
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IMPRISONMENT. 

S«e  False  ImpriBonment. 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  4a»157 ;  Mandamus, 
^994;  Mechanics'  Lims;  Municipal  Corpo- 
rations, <8=s>28&-680. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCONSISTENCY. 

See  Pleading,  «=39B. 

INCRIMINATION. 

See  Rape,  «=>46. 

INCUMBRANCES. 

See  Homestead,  4=3ll6;  Vendor  and  Purchaser, 
«s>130. 

INDEMNITY. 

See  Depositaries,  ^=>13;  Guaranty;  Principal 
and  Surety. 

^=*4  (Tez.Civ.App.)  Bonding  company  had  a 
right  to  limit  its  liability  under  common-law 
bond  covering  county  deposits,  to  fraction^ 
part  of  total  loss. — McHaney  v.  People's  State 
Bank  of  Longview,  196  S.  W.  997. 
«=39(1)  (Tex.Civ.App.)  In  nction  against  a 
surety  company  on  an  indemnity  bond  r«]t)ired 
under  charter  of  a  motorboat,  lessor  is  not 
bound  by  valuation  inserted  in  charter,  where  it 
ie  apparent  that  it  was  not  intended  as  and  is 
not  its  real  value. — Southern  Surety  Co.  v. 
Seagraves,  196  S.  W.  687. 

An  indemnity  bond  construed  in  connection 
with  a  charter  of  a  boat  under  which  charterer 
is  required  to  give  bond  to  cover  loss  or  damage 
to  boat  not  fiuly  covered  by  marine  insurance 
policy,  and  held  to  cover  loss  or  damage  to  boat 
where  the  value  of  the  boat  is  larger  than  the 
amount  of  the  policy.— Id. 
®=>I3(2)  (Tex.CiV.App.)  There  is  an  exception 
to  rule  denying  contribution  between  wrongdo- 
ers where  negligeoce  of  one  is  passive  as  distin- 
guished from  other's  active  negligence. — City  of 
Weatherford  Water,  Light  &  Ice  Co.  v.  Veit, 
196  S.  W.  986. 

The  right  of  Indemnification  between  joint 
tort-feasors  presupposes  that  as  to  the  person  in- 
jured both  defendants  have  been  guilty  of  ac- 
tionable negUgence.— Id. 

In  action  for  indemnity  between  joint  tort- 
feasors, the  vital,  question  is  whether  party  seek- 
ing indemnity  was  guilty  of  passive  negligence 
as  distinguished  from  ouier's  active  negligence. 
—Id. 

Indemnity  between  joint  tort-feasors  depends 
OD  difference  of  character  of  wrongs  causing  in- 
jury, and  not  on  comparative  negligence. — ^Id. 
^=>I5(7)  (Tei.Civ.App.)  Evidence  held  suffi- 
cient to  show  that  electric  company's  negligence 
in  maintaining  high-voltage  wires  injuring  tele- 
phone lineman  was  passive  as  distinguished 
from  employer's  active  negligence  warranting  in- 
demnity from  employer.— City  of  Weatherford 
Water,  Light  &  Ice  Co.  v.  Veit,  196  S.  W.  986. 
«=»  1 5(9)  (Tex.Civ.App.)  Where  there  is  no  con- 
flict of  evidence  regarding  question  of  indemnity 
between  joint  tort-feasors,  it  is  trial  courts 
duty  to  declare  law  resulting  therefrom.— City 
of  Weatherford  Water,  light  &  Ice  Co.  v.  Veit, 
196  S.  W.  986. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  <S=>316-319. 


INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  €=91086;  Husband  and 
Wif e,  fl=»312 ;  Larceny,  €==>40;  Perjury,  €=> 
29;   Receiving  Stolen  Goods,  <S=>7;   Threats. 

I.  XEOESSITY  OF  INDIOTBIENT  OB 
PBESEHTMSNT. 

9a»l  (Tex.CrApp.)  A  complaint  and  infornia- 
tion  in  county  court  or  an  indictment  in  dis- 
trict court  are  necessary  to  sustain  a  convic- 
tion.—Turman  V.  State,  196  S.  W.  181. 

V.   BEQUISITES     AND     SUFFICIENCT 
OF  AOOUSATION. 

4s»70  (Tex.Cr.App.)  An  information,  alleging 
that  prosecuting  witness  stated  accused  threat- 
ened to  take  his  life,  etc.,  held  insufficient  be- 
cause not  positively  alleging  accused's  commis- 
sion of  offense,  but  only  that  affiant  charged 
him  with  it— Janks  v.  State,  196  S.  W.  182. 

X.  CONVICTION   OF  OFFENSE  IN« 
CLXmED  IN  CHARGE. 

€=i»l9l(5)  (Ark.)  Where  indictment  is  for  grand 
larceny,  a  conviction  may  be  had  on  proof  of 
robbery.— Cook  v.  SUte,  196  S.  W.  922. 

INDORSEMENT. 

See  Bills  and  Notes,  «=>190,  801;  Evidence, 
«=:>420. 

INFANTS. 

See  Guardian  and  Ward ;  Habeas  Corpus,  9s» 
99;   Parent  and  Child. 

INFECTIOUS  DISEASES. 

See  Animals. 

INFERIOR  COURTS. 

See  Courts,  <8=»180. 

INFORMATION. 

See  Indictment  and  Informatioii. 

INHERITANCE, 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Abatement  and  Revival,  4=>10;  Appeal  and 
Error,  «=3447,  1043;  Nuisance,  «s>80;  Rail< 
roads,  «=9ll4. 

n.   SUBJECTS   OF  PBOTECTION  AND 
RELIEF. 

(B)  PropertT,  Coaveyamoca,  anA  laaaaav 
brances. 

9=352  (Ark.)  An  injunction  will  not  lie  to  re- 
strain one  person  from  cutting  timber  on  the 
land  of  anotiier,  unless  insolvency  or  some  other 
ground  of  equitable  relief  is  shown ;  the  land- 
owner baring  an  adequate  remedy  at  law. — 
Richards  v.  Howell,  196  S.  W.  483. 
9=356  (Mo.)  Injunction  was  proper  to  restrain 
defendant  who  was  formerly  connected  with 
plaintiff  company  from  using  plaintiff's  formula 
m  manufacture  and  sale  of  soft  drinks. — Luckett 
V.  Orange  Julep  Co.,  196  S.  W.  740. 

(D)  Corporate    Franehlaes,    Hanaaremeat, 
and  Dealtnars. 

9=»65  (Mo.)  A  dty  invested  with  power  to  do  so 
and  having  entered  into  contract  with  light  com- 
pany agreeing  not  to  erect  or  acquire  compet- 
ing plant  may  l>e  enjoined  from  violating  such 
contract— Memphis  Electric  Light,  Heat  & 
Power  Co.  v.  City  of  Memphis,  196  S.  W.  1113. 
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m.   AOTIOITS  FOR  tHJUKOTIOHS. 

•=»!  18(1)  (Tex.Civ.App.)  In,  suit  to  restrain 
defendants  from  voting  stock  and  controlling  af- 
fairs of  irrigation  company,  allegations  in  pe- 
tition on  information  and  belief  held  sufficiently 
positive.— Needham  v.  Arno  Co-op.  Irr.  Ca,  196 
S.  W.  887. 

In  view  of  article  4543,  Rev.  St  1911,  in 
suit  to  restrain  defendants  from  voting  atock 
and  controlling  affairs  of  irrigation  company,  al- 
legations of  petition  with  exhibits  held  sufficient 
as  to  affirmative  and  negative  averments  to  be 
basis  of  writ  of  temporary  injxmction. — Id. 

<6=3l22  (Tex.Civ.App.)  In  suit  to  restrain  de- 
fendants from  voting  stock  end  conducting  af- 
fairs of  irrigation  company,  verification  of  pir- 
tition  at  time  court  granted  temporary  injunc- 
tion hdd  sufficient  compliance  with  statute. — 
Needham  v.  Amo  Co-Op.  Irr.  Co.,  196  S.  W. 
887. 

«s»126  (Tex.Civ.App.)  That  plaintiff,  enjoining 
defendant's  threatened  sale  of  automobile,  orig- 
inally sued  for  its  possession,  with  no  count  for 
its  value,  raises  presumption  that  it  is  of  some 
peculiar  personal  value,  for  which  a  merely 
money  judgment  would  not  adequately  compeo- 
sate.— Sweeney  v.  Alderete,  196  8.  W.  367. 

4=s»l28  (Mo.)  In  proceedings  for  injunction  to 
restrain  use  of  a  soft  drink  formula,  evidence 
held  sufficient  to  show  that  defendant  did  not 
originate  formula  and  had  no  interest  therein. — 
liuckett  V.  Orange  Julep  Co.,  196  S.  W.  740. 

^s»l30  (Tex.Civ.App.)  Commissioners'  court 
could  not  be  enjoined  from  exercising  power  un- 
der Acts  35th  Leg.  c.  60,  relating  to  prevention 
of  diseases  in  live  stock  in  force  at  time  of  ap- 
plication for  writ,  merely  because  Acts  33d  Leg. 
c.  169,  in  force  when  order  was  made,  did  not 
authorize  action. — ^Brazeale  v.  Strength,  196  S. 
W,  247. 

rv.  PBELIMINABT  AND  INTBBI.OGU- 

TOBY  INJUNCTIONS. 
(A)   Gronnda  and  Proeecdtnva  to  Proenre. 

«=»I43(2)  (Tex.Civ.App.)  That  defendant,  hav- 
ing replevied  an  automobile  claimed  by  plain- 
tiff, was  threatening  to  sell  it  without  right, 
justified  granting  a  temporary  restraining  order 
against  defendant  without  a  hearing. — Sweeney 
V.  Alderete,  196  S.  W.  367. 

«s»l49  (Mo.App.)  Where  plaintiff  in  injunc- 
tion deposited  a  sum  in  court  as  tender  to  de- 
fendants, the  court's  overruling  of  defendant's 
motion  for  injunction  bond  did  not  convert  de- 
posited sum  into  deposit  in  lieu  of  bond. — JEtaa. 
Ins.  Co.  of  Hartford,  Conn.,  v.  Security  Printing 
Co.,  196  S.  W.  93. 

Assuming  that  a  deposit  can  be  made  to  take 
place  of  injunction  bond  required  by  Rev.  St. 
1909,  i  2.522,  it  can  so  operate  only  if  made  on 
like  conditions;  that  is,  to  pay  damages,  etc., 
if  the  temporary  injunction  is  dissolved. — Id. 

$s»l52  (Mo.App.)  Where,  after  a  "stay  order" 
was  issued  and  the  hearing  of  application  for 
temporary  injunction  was  passed  to  future  date, 
the  court  continued  its  order  enjoining  defend- 
ant as  prayed  for,  this  was  practically  recogniz- 
ing the  "stay  order"  as  the  issue  of  a  tempo- 
rary injunction.— .SJtna  Ins.  Co.  of  Hartford, 
Conn.,  V.  Security  Printing  Co.,  196  S.  W.  93. 

€=>I59  (Tex.Civ.App.)  Defects  in  injunction 
bonds  are  waived  unless  attacked  by  motion  to 
correct  or  dissolve.— Mansfield  v.  Ramsey,  196 
S.  W.  330. 

(B)  CoBtiniiliiK,  Modifytnar,  Vaoatlngr.  or 
DisaolTfns. 

4=9 1 7S  (Tex.Civ.App.)  Evidence  held  to  show 
no  defense  to  deed  of  trust  or  secured  note, 
given  a*  liquidated  damages,  or  justification  for 
4«laying  sale  thereunder;  so  that  temporary 
injunctum  of  aale,  granted  in  suit  to  cancel 


note  and  deed  of  txjut,  wai  pro|>erly  dissolved 
on  motion.— Voelter  t.  Holderby,  196  S.  W. 
727. 

IX.  WBONOFtn.  nrjmifTnoN. 

®=>257  (Mo.App.)  There  is  no  right  to  recover 
damages  for  improvidently  suing  out  an  injunc- 
tion, barring  an  action  for  malicious  suit,  save 
as  given  by  the  statutes  respecting  injunction 
bonds,  Rev.  St.  1909,  {{  2522,  2524,  2525,  or 
possibly  on  a  deposit  in  lien  erf  bond. — JEtia. 
Ins.  Co.  of  Hartford,  Conn.,  v.  Security  Print- 
ing Co.,  196  S.  W.  93. 

IN  PAIS. 

See  Estoppel,  <3=390-91. 

INSANE  PERSONS. 

See  Evidence,  «=>63. 

n.  INQUtSmOMB. 

®=»7  (Tex.)  Proceedings  to  determine  insanity 
are  of  a  civil,  not  a  criminal,  nature.— White  v. 
White,  196  8.  W.  508. 

«s»l8  (Tex.)  Acts  33d  Leg.  c.  163,  amending 
Rev.  St  1011,  arts.  107-165,  substituting  a 
commission  for  a  jury  in  lunacy  proceeding, 
held  invaUd.— White  v.  White,  196  S.  W.  BCS. 

INSOLVENCY. 

See  Bankruptcy;  Corporations,  «s»544,  6G0l 

INSPECTION. 

See  Electricity,  ^916. 

INSTRUCTIONS. 

See  Appeal  and  Error.  ®=>1064-1068;  Criminil 
Law,  «=>770-814,  824-820,  1038»  1064,  1172. 
1173. 

To  jury,  see  Trial,  «3>101-296. 

INSURANCE. 

See  Appeal  and  Error,  «=9l064;  Contracts, 
<S=»56;  Evidence,  «s>222,  265;  Mastn  and 
Servant,  «=>411;  Taxation,  «=>230;  Trial, 
<S=9252. 

I.  OONTBOZi  AITD  BBSVIiATIOH  m 
OENEBAIb 

4=>2  (Mo.App.)  Corporation,  acting  as  surety 
for  hire,  in  respect  to  obligation  to  indemni^ 
employer  for  loss  through  dishonesty  of  em- 
pIoy£,  on  whose  bond  corporation  was  surety, 
was  m  position  of  insurer.- St  Louis  Police 
Relief  Ass'n  v.  American  Bonding  Co.  of  Balti- 
more, 196  S.  W.  1148. 

n.  UraVRANOE   OOMPANZES. 

(A)   Stoclc  Companies. 

4=>35  (Mo.)  Agreement  between  promoters  of 
insurance  company,  two  officers  in  company  to 
be  taken  over,  agreeing  to  elect  tiiemselves  as 
three  of  directors  and  officers  of  new  company. 
held  not  fraudulent  so  as  to  vitiate  contract  of 
employment  of  one  of  their  number  with  new 
company. — Puller  v.  Royal  Casualty  Co.,  19C 
S.  W.  755. 

®S337  (Mo.)  Automobile  insurance  cotaptay,  or- 
ganized  under  Rev.  St  1909,  i  6995,  to  write  aU 
kinds  of  insurance  on  automobiles,  was  required 
to  maintain  reserve,  even  though  only  reserves 
required  were  those  mentioned  in  section  7013. — 
State  ex  rel.  American  Automobile  Ins.  Co.  ▼. 
Schramm,  196  S.  W.  21. 

m.  INS1TRANOE  AOENTS  AHD 
BBOKBRS. 

(A)  Awener  (or  lnaar«r. 

€=»94  (Tex.Civ.App.)  tTncommunicated  vnHtr- 
standing  of  insurez's  agent  that  policy  vns  in 
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force  and  that  after  fin  adjnater  entered  into 
negotiations  for  settlement  held  not  ratification 
of  unauthorized  delivery  of  policy  or  waiver  of 
rights  to  complain  thereof.— St.  Paul  Fire  & 
Marine  Ins.  Co.  v.  Gamier,  196  S.  W.  980. 

9=a9S  (Arte.)  Any  knowled^  or  informatlaa 
coining  to  insurance  agent  during  Us  employ- 
ment as  audi  agent  will  bind  his  prindiMd. — 
Miitaal  Aid  Union  t.  Blacknall,  196  S.  W.  782. 

V.  THE  OONTBAGT  Ul  OENEBAI.. 
(A)   Nature,   Reqalalteii,    and    TalldltT. 

«=9l36(2)  (Tez.Civ.App.)  Dncommunicated  un- 
derstanding of  representative  of  insurer's  gener- 
al agent  that  pobcy  was  in  force  and  fact  that 
after  fire  adjuster  entered  into  n^otiations 
looking  to  settiement  held  not  delegation  of  au- 
thority by  insurer's  agent  to  brokers  to  deliver 
policy  contrary  to  terms  of  letter  sent  there- 
with.—St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Oar- 
nier,  196  S.  W.  9S0. 

Letter  sent  to  insurance  brokers  with  pol- 
icy, asking  for  additional  information,  held  to 
show  lack  of  authority  to  deliver.— Id. 

(B)  Canatmotlos  u»A  Operation. 

4=>  146(2)  (Mo.App.)  In  employer's  indemnity 
policy  containing  "no  action"  clause,  but  pro- 
viding that  insurer  will  defend  suits  for  damage* 
a^nst  insured,  held  not  inconsistent  or  am- 
biguouB.— Most  V.  Massachusetts  Bonding  &  laa, 
Co.,  196  S.  W.  1064. 

«=>I46(3)  (Mo-dipp.)  Rule  that  insured  is  enti- 
tled to  most  favorable  construction  of  policy 
does  not  apply  to  unambiguous  policy.— Dunn 
T.  Standard  life  &  Accident  Ins.  Co.,  106  S.  W. 
100. 


>  1 46(3)  (Mo.App.)  Ambiguous  clauses  in  in- 
surance policies  are  to  be  construed  most  strong- 
ly agamst  the  insurer.'-Most  v.  Maaaachuaetts 
Bonding  &  Ina.  Co.,  196  S.  W.  1064. 

^9 1 46(3)  (Tex.CivJ^pp.)  Policy  of  insurance 
will  be  construed  moat  strongly  against  com- 
pany.—O'Leary  V.  St  Paul  Fire  &  Marine  Ins. 
Co.,  196  S.  W.  575. 


>l47a)  (MoJlpp.)  Rev.  St.  1909,  I  6846,  re- 
lating to  suicide  as  a  defense,  in  action  on  in- 
surance policy,  held  not  to  apply  to  Canadian 
contract  sued  upon  in  this  state.-— Grey  v.  Inde- 
pendent Order  of  Foresters,  196  8.  W.  779. 

«s»l52(l)  (Tej;.Civ.App.)  Where  accident  com- 
pany agreed  to  furnish  a  copy  of  its  by-laws  to 
the  insured,  but  failed  to  do  so,  and  the  insured 
had  no  knowledge  of  a  condition  in  the  by-laws 
making  a  claim  for  partial  disability  final  and 
precluding  recovery  of  a  greater  amount,  he  was 
not  bound  thereby. — International  Travelers^ 
Ass'n  V.  Powell,  196  S.  W.  957. 

€=3 1 56(3)  (Mo.App.)  A  policy  insuring  employ- 
er against  employes  injuries,  providing  that  no 
action  shall  lie  against  insurer  except  by  insured 
after  losses  have  been  paid  after  trial  of  issue, 
held  an  "indemnity  policy." — Most  v.  Massa- 
chusctU  Bonding  &  Ins.  Co.,  196  S.  Wl  1064. 

VXn.  CAHOEUJlTIOir.    SITRREirDER, 
ABAin>OMMEirT.  OR  RESCIS- 
SION OF  FOUOT. 

4=9230  (Mo.App.)  Fire  insurer  could  not  have 
lawfully  canceled  policy  without  tendering  un- 
earned portion  of  premium  paid  thereon.— <Du- 
binsky  v.  Hartford  Fire  Ins.  Co.,  of  Hartford, 
Conn..  106  S.  W.  1045. 

«=s>234  (Mo.App.)  Holder  of  fire  policy,  by  pro- 
curing other  policy,  did  not  acquiesce  in  cancel- 
lation of  his  policy,  unless  he  bad  knowledge 
thereof. — Dubinsky  v.  Hartford  Fire  Ins.  Co., 
of  Hartford,  Conn.,  106  S.  W.  104S. 


IX.  AVei9AK0B«E'  POUOT  FOB  KUU 

BEPRZWBHTATJOir,  FRAUD,  OR 
BBEAOH  OF  WABRAITTT  OR 
CONDITION. 

CA.)  Groaada  la  CtoneraL 

€=>256(2)  (Ark.)  Fraudulent  representations  of 
agent  in  collusion  with  applicant  will  vitiate 
the  certificate  of  insurance  though  the  agent 
acted  within  the  apparent  scope  of  his  authority. 
—Mutual  Aid  Union  v.  Blacknall,  196  S.  W. 
792. 

<&3>256(2)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4947,  one  who 
procures  issuance  of  policy  by  intentional  fraud 
cannot  invoke  benefits  of  statute. — St.  Paul  Fire 
&  Marine  Iss.  Co.  v.  Gamier,  196  S.  W.  980. 

<&=»262  (Tez.Civ.App.)  Where  letter  sent  with 
policy  asked  for  additional  information,  held  re- 
sponse thereto  by  brokers  with  knowledge  and 
consent  of  insured  was  essentially  part  of  writ- 
ten application,  and  fraud  perpetrated  therein 
would  avoid  policy.— St.  Paul  F^re  &  Marine 
Ins.  Co.  V.  Gamier,  196  S.  W.  980. 

If  there  was  authorized  delivery  conditional 
to  take  effect  after  furnishing  further  informa- 
tion and  additional  information  when  furnished 
consisted  of  material  misrepresentations  made 
with  fraudulent  intent  pcdicy  never  became  ef- 
fective.— Id. 

<B)  Hatters' Relatlaar  te  Propertr  •r  Ia» 
terest  Inaared. 

^=328 1  (Tex.  Civ.  App.)  Representations  that 
bam  was  worth  $6,000  and  that  another  coror 
pany  would  have  insured  it  for  $4,000  were  ma- 
terial, where  made  with  intent  to  Induce  insur- 
er to  consent  to  policy  becoming  effective,  con- 
stituted fraud.— St.  Paul  Fire  &  Marine  Ins. 
Co.  v.  Gamier,  196  S.  W.  980. 

Although  there  was  authorized  delivery  where 
there  was  understanding  that  policy  should  not 
remain  in  force  unless  further  good  faith  as- 
surances were  furnished,  fraudulent  misrepre- 
sentations furnished  inducing  insurer's  agent  to 
take  no  steps  to  cancel  policy,  avoided  it. — Id. 

®=»285  (Mo.App.)  Employer  which,  in  connec- 
tion with  renewals  of  fidelity  bond  covering  em- 
ploye, stated  to  surety  company  that  employ^ 
was  not  in  default,  doing  so  in  good  faith,  held 
not  precluded  from  recovering,  though  employs 
was  in  default. — St.  Louis  Police  Relief  Ass'n 
V.  Amerioan  Bonding  Oo.  of  Baltimore,  186  S. 
W.  1148. 

X.  FORFEITURE     OF     FOI.TCT     FOB 

BREACH  OF  PROMISSORT  WAIU 
RANTT.  COVENANT,  OR  CONDI- 
TION SUBSEQTENT. 

(B)  Matters  Relattnar  to  Property  or  la- 
tereat   inaared. 

<8=s>323(4)  (Tex.Civ.App.)  Condition  in  fire  poli- 
cy avoiding  liability  if  premises  were  vacant 
or  unoccnpied  held  not  violated  by  mere  tem- 
porary absence. — Westchester  Fire  Ins.  Co.  ▼. 
Redditt.  196  S.  W.  334. 

€=»328(14)  (Mo.App.)  Fire  insurance  policy 
provision  that  if,  with  insured's  knowledge,  fore- 
closure proceeding's  were  commenced,  the  policy 
should  become  void,  was  not  applicable  where 
policy  was  issued  after  publication  of  fore- 
closure notice. — Terminal  Ice  &  Power  Co.  T. 
Commercial  Fire  Ins.  Co.,  196  S.  W.  408. 

9=3332(1)  (Mo.App.)  Answers  given  by  employ- 
er in  statement  to  fidelity  company  when  oond 
covering  employ^  was  applied  for  held  not  con- 
ditions precedent  to  fidelity  company's  liability 
on  bond.— St.  Louis  Police  Relief  Ass'n  v.  Amer- 
ican Bonding  Co.  of  Baltimore,  196  S.  W.  1148. 
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ZX.  ESTOFPEI.,  WAIVER.  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OB  FORFEIT  POI.I0T. 

9=3372  (Mo^pp.)  Where  fidelity  bond  proTid- 
ed  it  was  essential  to  validity  that  it  be  siened 
by  employe,  fidelity  company  was  entitled  to 
have  it  so  signed,  but  could  waive  right  by  de- 
livering bond  without  signature  and  accepting 
premiums,  treating  instrument  as  properly  ex- 
ecuted until  loss  occurred. — St.  Louis  Police  Re- 
lief Ass'n  V.  American  Bonding  Co.  of  Balti- 
more, 196  S.  W.  1148. 

<s>378(l)  (Ark.)  Knowledge  obtained  by  insur- 
ance agent  as  to  insured's  physical  and  mental 
condition  held  to  be  knowledge  obtained  in 
course  of  agent's  employment  and  binding  upon 
society.— Mutual  Aid  Union  t.  Blacknall,  196  S. 
W.  792. 

$=»378(1)  (Mo.App.)  Where  Insurance  policy 
provides  it  shall  be  void  if  insured  has  other  in- 
surance or  shall  procure  it  vrithout  consent  of 
insurer  indorsed  on  policy,  notice  to  agent  who 
issued  policy  that  additional  insurance  was  in 
force  operates  as  waiver^  and,  if  agent  is  aft- 
erwards notified-  of  additional  insurance,  and 
takes  no  steps  to  cancel  policy,  provision  also 
ia  waived. — Dubinsky  v.  Hartford  Fire  Ins. 
Co.,  of  Hartford,  Ck)nn.,  196  S.  W.  1045. 
9s>379(4)  (Mo.App.)  An  insurer  cannot  avoid 
payment  upon  ground  that  insured's  applica- 
tion misstated  character  of  his  employment, 
whjgre  facts  were  fully  stated  to  defendant's 
agent  who  filled  out  application.— Snyder  T. 
Loyal  Protective  Ins.  (3o.,  196  S.  W.  1022. 

XH.   RISKS    AND    CAUSES .  OF    I.OSS. 
(B)   Insaranoe  of  Propertr  •nA  Titles. 

4=>423  (Tez.Civ.App.)  Under  a  tornado  policy, 
held,  that  the  insurer  was  not  liable  for  dam- 
age caused  by  wind-driven  water. — Palatine  Ins. 
Co.  V.  Ooyle,  196  S.  W.  560. 
4s»424  (Tez.Civ.App.)  Under  policy  insuring 
automobile  against  collision,  held,  there  could 
be  no  recovery  for  damages  caused  by  second 
floor  of  garage  falling  upon  it. — O'Lea^  t.  St. 
Paul  Fire  &  Marine  Ins.  Co.,  196  S.  W.  675. 

(K)   Accident    and   He«ltli    laanranoe. 

9=>454  (Mo.App.)  An  "accident  and  limited 
sickness"  insurance  policy  held  not  to  cover 
death  from  disease. — ^Dunn  v.  Standard  Life  ft 
Accident  Ins.  Co.,  196  S.  W.  100. 

XnX.   EXTENT  OF  I.OSS  AND  UABXX.. 

ITT   OF  IN8ITRER. 

(B)  Inanntnoe   of  Propertr  and   Titles. 

4sa499  (Tex.Civ^App.)  In  action  on  fire  policy, 
recovery  could  not  be  had  beyond  actual  cash 
value  of  property  destroyed  with  deduction  for 
depreciation.— Security  Ins.  Co.  v.  Kelly,  196 
S.  W.  874. 

XTV.  NOTICE  AND   PROOF  OF  I.OS8. 

4=>550  (Mo.App.)  Statements  in  proofs  of 
death  made  by  beneficiary  according  to  policy, 
while  admissible  in  evidence,  are  but  prima 
facie  binding  as  admissions  against  interest, 
and  may  be  overcome  by  proof  tending  to  ez- 
plain  or  relieve  against  them. — Remfry  v.  Mu- 
tual IJfe  Ins.  Co.  of  New  York,  196  S.  W.  776. 
«=>550  (Tex.Civ.App.)  In  view  of  Rev.  St.  art 
4807,  as  to  liability  of  insurer,  by-law  as  to 
waiver  held  not  to  prevent  recovery  of  full 
amount  promised  in  policy. — International  Trav- 
elers' Ass'n  V.  Powell,  196  S.  W.  957. 

The  insured  under  an  accident  policy  doea 
not  forfeit  his  right  to  additional  insurance  by 
filing  claim  for  partial  disability  when  the  claim 
was  preraatureljf  filed,  and  the  insurer  was  not 
lawfully  bound  to  pay  It  until  the  full  amount 
suffered  had  accrued  and  proof  had  been  made. 
-Id. 

Where  by-laws  provided  that  in  making  proof 
of  partial  loss  the  insured  waived  further  claim, 


the  insurer  could  not  defeat  an  action  for  ad- 
ditional sums  nnless  it  had  paid  the  initial  daim 
and  insured  hsid  waived  ttie  benefits. — Id. 
<S=»558(4)  (Tez.av.App.)  An  accident  insnrer 
cannot  defeat  a  claim  for  insurance  <m  the 
ground  that  there  was  no  proof  of  loss,  where 
the  assignee  of  the  insured  made  application  for 
blanks  upon  which  to  make  the  proper  claim 
and  was  refused.— International  Travelers' 
Ass'n  V.  Powell,  196  S.  W.  957. 

XV.   ADJUSTMENT  OF  IiOSS. 

<S=>572  (Tex.Civ.App.)  Where  eztent  of  loss 
under  a  fire  policy  was  submitted  to  arbitration 
held  that  insured  was  within  her  rights  in  mak- 
ing a  request  to  be  heard  before  appraisera. — Se- 
curity Ins.  Co.  V.  KeUy,  196  S.  W.  874. 
«=s>574(2)  ^ez.Civ.App.)  Fire  p«*cy  held  to  re- 
quire selection  of  umpire  by  appraisers  appoint- 
ed by  parties  who  should  participate  in  award, 
and  failure  to  select  such  umpire  was  an  ir- 
regularity to  be  considered  in  determining 
whether  award  was  fair. — Security  Ins.  Co.  v. 
Kelly,  196  S.  W.  874. 

Failure  to  give  notice  and  opportunity  to  par- 
ties to  be  present  at  investigation  by  apprais- 
ers to  determine  amount  of  loss  under  fire  pol- 
icy KeU  not  of  itself  to  render  award  invalid. 
-Id. 

4=9574(7)  (Tez.Civ.App.)  In  action  on  policy 
of  fire  insurance,  irregularities  in  award,  to- 
gether' with  its  inadequacy,  held  to  authorize 
finding  that  there  was  a  mistake  as  to  amount, 
or  that  the  appraisers  intentionally  found  less 
than  necessary  to  restore  building. — Security 
Ins.  Co.  v.  KeUy,  196  S.  W.  874. 
4=»576(1)  (Tez.Civ.App)  Insurer  under  tit 
policy  by  standing  on  validity  of  award  waived 
right  to  demand  additional  appraisement. — Se- 
curity Ins.  Co.  V.  KeUy,  196  S.  W.  874. 

XVn.    PATBCENT      OR      DISCHARGE, 

OONTRIRXJTION,  AND  SUB* 

ROGATION. 

«a»602  (Ttx.Ciy.App.)  Before  the  penalty  pro- 
vided for  by  Rev.  St  1895,  art.  3071,  of  12  per 
cent,  damages  for  failure  to  pay  a  claim  can 
b«  imposed,  a  demand  for  payment  must  be 
made,  and  evidence  of  the  furnishing  ot  proo& 
of  low  and  a  statement  that  the  company  re- 
fused to  pay  is  not  sufficient — International 
Travelers'  Ass'n  v.  Powell.  196  S.  W.  957. 

XVm.   ACTIONS  ON  POUOIES. 

93>6I5  (Mo.App.)  By  assuming  defense  of  exft- 
ploy^'s  personal  injury  action  against  employer, 
insurer  did  not  waive  provisions  of  "no  action** 
clause  of  indemnity  policy.— Most  v.  Massachn- 
setu  Bonding  &  Ins.  Co.,  196  S.  W.  1064. 
<8=>6I8  (Tez.Civ.App.)  In  view  of  Rev.  St.  ant. 
4744,  action  was  properly  brought  in  county  <^ 
policy  holder's  residence,  notwithstanding  con- 
trary provision  of  certificate. — Intematioiial 
Travelers'  Ass'n  v.  Powell,  196  S.  W.  957. 
@=>646(1)  (Mo.App.)  In  action  on  fidelity  bond. 
in  view  of  pleadings,  held,  that  burden  was  on 
defendant  surety  to  establish  special  defenses 
set  up  in  answer. — St  Louis  Police  Relief  Ass*n 
V.  American  Bonding  Co.  of  Baltimore,  198  8. 
W.  1148. 

«=»646(3)  (Ark.)  The  burden  held  to  be  on  the 
defendant  to  show  that  the  insurance  was  pro- 
cured by  fraudulent  representations  of  the  in- 
sured.—Mutual  Aid  Union  v.  Blacknall,  196  S. 
W.  792. 

^»646(S)  (Mio.App.)  In  an  action  on  policy  de- 
fended on  the  ground  of  misr^reaentation  of 
deceased  as  to  freedom  from  disease,  burden 
was  upon  defendant  to  show  that  inaored  '«ras 
suffering  at  time  of  application  from  disease 
claimed  by  it— Remfry  ▼.  Mutual  life  Ina.  Co. 
of  New  York,  196  S.  W.  776. 
<£=3646(6)  (Mo.App.)  In  action  on  accident  in- 
surance policy  for  death  inaunmcet  plafaitiff  hats 
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borden  of  proTing  death  restiltiii^  from  causes 
covered  by  policy. — Dunn  v.  Standard  Life  & 
Accident  Ins.  Co.,  196  8.  W.  100. 
®=>65l^l)  (Mo.App.)  In  action  on  accident  pol- 
icy, plaintiff  claimintr  it  covered  death  from  dis- 
ease, insurer  could  introduce  its  charter  and 
certificate  to  do  business,  and  fact  that  insured 
would  have  had  to  pay  a  larger  premium  for 
a  life  policy,  to  show  that  policy  was  not  life  In- 
surance policy,  and  that  defendant  had  no  riirht 
to  issue  one. — Dunn.  v.  Standard  Life  &  Accident 
Ins.   Co..  196  S.  W.  100. 

«=9665(2)  (Mo.App.>  Evidence  held  to  show 
that  it  was  the  intention  of  the  parties  that 
the  insarance  should  be  in  force  for  one  year 
as  written,  but  tliat  the  premium  should  not  be 
paid  for  10  to  15  days,  and  not  that  the  insur- 
ance should  be  only  for  10  or  15  days.— Co- 
lumbia Feed  &  Grain  Co.  v.  American  Central 
Ins.  Co.,  196  S.  W.  393. 

€=>665(3)  (Ark.)  Evidence  in  an  action  on  a 
certificate  of  insurance  held  to  show  that  what- 
ever fraud  was  perpetrated  on  defendant  in  the 
procurement  of  the  certificate  was  the  fraud 
of  defendant's  soliciting  afent  and  not  the  fraud 
of  insured.— Mutual  Aid  Union  v.  Blacknall,  196 
S.  W.  792. 

e=9665(3)  (Mo.App.)  In.  action  on  policy  de- 
fended on  the  ground  of  misrepresentation  of 
deceased  as  to  freedom  from  disease,  evidence 
of  lay  witnesses  as  to  deceased's  robust  appear- 
ance held  not  entirely  devoid  of  evidentiary 
strength. — Remfry  v.  Mutual  Life  Ins.  Co.  of 
New  York,  196  S.  W.  775w 
Q=»668(4)  (Mo.App.)  In  action  on  fire  policy, 
whether  policy  was  avoided  by  otber  insurance 
Aeld  for  the  jury.— Dubinsky  v.  Hartford  Fire 
Ins.  Co.,  of  Hartford,  Conn.,  196  S.  W.  1015. 
9=3668(4)  (Mo.App.)  In  employer's  action  on 
fidelity  bond,  question  whether  plaintiff  did  not 
perform  obligation  with  respect  to  examination 
and  auditing  of  employe's  books  held  for  jury. 
— St.  Louis  Police  Relief  Ass'n  v.  American 
Bonding  Co.  of  Baltimore,  196  S.  W.  1148. 
«=>668(7)  (Mo.App.)  In  view  of  Rev.  St.  1909, 
8  6837,  as  to  jury  qudstion  in  action  on  life  pol- 
icy, in  action  on  such  policy,  defense  being  mis- 
representation of  freedom  from  disease,  an  issne 
was  presented  for  the  jury  on  sach  qaestion 
where,  although  plaintiff  introduced  no  medical 
testimonjr,  there  was  evidence  of  favorable  re- 

r;  by  insurer's  examining  physdciana. — Rem- 
V.  Mutual  Life  Ins.  Co.  of  New  York,  196  S. 
776. 
In  action  on  Ufe  policy  defended  on  the  ground 
of  misrepresentation  of  deceased  as  to  freedom 
from  disease,  it  was  for  jurjr  to  give  such  credit 
to  defendant's  medical  testimony  as  it  saw  fit. 
—Id. 

«=9668(S)  (Mo.App.)  In  action  on  fir«  policy, 
'whether  policy  was  avoided  by  nonpayment  of 

firemiums   held    for   jury. — Dubinsky   v.    Hart- 
ord  Fire  Ins.  Co.,  of  Hartford,  Conn.,  196  S. 
W.  1045. 

«=>66B(14)  (Tex.CiT.App.)  In  action  on  a  fire 
policy  an  issue  wbether  an  award  introduced  by 
defendant  was  valid  held  properly  refused,  as 
it  involved  a  question  of  law  and  fact — Security 
Ins.  Co,  V.  Kelly,  196  S.  W.  874. 
«=»669f3)  (Mo.App.)  When  cancellation  of  pol- 
icy sued  OB  was  not  pleaded,  held  not  error  to 
instruct  that,  if  the  jury  found  that  the  policy 
was  in  force  prior  to  the  fire,  they  could  not 
consider  any  evidence  of  subsequent  cancella- 
tion of  the  policy. — Columbia  Feed  &  Grain  Co. 
V.  American  Central  Ins.  Co.,  196  S.  W.  393. 
€=»669(9)  (Ark.)  Where  there  was  evidence  that 
insured  had  suffered  from  disease  for  two  or 
three  years  held  that  it  was  not  error  to  in- 
struct that  the  fact,  if  it  be  a  fact,  that  he  had 
rheumatism  and  Bright's  disease  when  making 
the  application  would  not  preclude  recovery  if 
defendant's  agent  knew  insured  was  physically 


and  mentally  ill.-<Miitaal  Aid  Union  y. .  Black- 
nail,  196  S.  W.  792. 

®=>669(13)  fTex.Civ.App.)  In  action  on  fire 
policy  in  which  defense  was  an  award,  and  case 
was  submitted  on  special  issues,  and  on  face  of 
proceedings  award  was  at  least  irregular,  r«r 
fusal  of  instruction  that  In  absence  of  frand, 
etc.,  award  was  binding  held  not  error. — Secnii> 
ty  Ins.  Co.  v.  KeHy,  196  S.  W.  874. 

zx.  mrcuAZ.  beksxtt  insitkano& 

(A)  Corporations   and  Asaoelatlons. 

^=9688  (Mo.App.)  An  insurance  contract  of  a 
fraternal  order  held  not  taken  out  of  the  scope 
of  Laws  1911,  p.  284,  exemjpting  fraternal  as- 
sociations from  the  general  insurance  laws,  by 
failure  to  specify  the  amount  of  benefits.— 
Parker  v.  Sovereign  Camp  of  Woodmen  of  the 
World,  196  S.  W.  424. 

An  insurance  contract  of  a  fraternal  benefi- 
ciary association,  which  has  qualified  under 
Laws  1911,  p.  286,  i  5,  exempting  such  asso- 
ciations from  the  general  insurance  law,  is  sub- 
ject to  such  act,  regardless  of  whether  the  form 
of  the  contract  is  in  strict  compliance  there- 
with or  not. — Id. 

A  fraternal  beneficiary  association,  not  con- 
ducting its  business  for  the  mutual  benefit  of 
the  members  and  their  beneficiaries,  conducted 
on  the  lodge  system,  with  a  representative  form 
of  government,  is  within  Laws  1911,  p.  285,  S 
5,  exempting  fraternal  beneficiary  associations 
from  the  operation  of  the  general  insurance 
law. — Id. 

(B)  The  Contract  In  General. 

^s>7l8  (Mo.App.)  Constitution  and  by-laws  of 
a  fraternal  association  are  a  part  of  contract  of 
insurance. — Smith  v.  Mystic  Workers  of  tihe 
World,  196  S.  W.  62. 

4=3719(4)  (MoAjpp.)  If  a  fraternal  insurance 
policy,  after  naming  the  amount  of  benefits  to  be 
paid,  seeks  by  a  subsequent  provision  to  limit 
such  liability  to  a  possible  indefinite  amount,  in 
contravention  of  Laws  1911,  p.  284,  such  limi- 
tation is  void. — ^Parker  v.  Sovereign  Qamp  of 
Woodmen  of  the  World,  196  S.  W.  424. 
€=3722  (McApp.)  An  insurance  contract  of  a 
fraternal  order  held  not  In  violation  of  Laws 
1911,  p.  293,  !  25,  requiring  fraternal  societies 
to  provide  for  extra  assessments  when  the  regu- 
lar assessments  are  insufficient  to  pa^  all  ma- 
tured claims  in  full. — Parker  v.  Sovereign  Camp 
of  Woodmen  of  the  World,  196  8.  W.  &4. 

(D)  Forfeiture  or  Snapenslon. 

<S=s>755(l)  (Mo.App.)  Laws  1911,  p.  292,  I  22, 
providing  that  constitutional  provisions  and  by- 
laws of  a  mutual  benefit  society  may  prohibit 
waiver  by  subordinate  lodge  or  officer,  governs 
in  actions  in  the  state  against  foreign  corpora- 
tions, although  state  of  such  corporation's  crea- 
tion may  recognize  waivers  by  subordinate  offi- 
cials, etc.— Davis  v.  National  Council  of  Knights 
and  Ladies  of  Security,  196  S.  W.  97. 

A  judgment  against  a  mutual  benefit  society 
will  not  be  reversed  that  defendant  may  avoid  its 
waiver  of  a  forfeiture  clause  by  offering  to  re- 
turn an  assessment  tardily  paid. — Id. 

A  mutual  benefit  society's  waiver  of  a  by- 
law provision  cannot  be  recalled  when  once 
made. — Id. 

<S=»755(2)  (Mo.App.)  Under  Laws  1911,  p.  292, 
i  22,  the  constitution  and  by-laws  of  a  mutual 
benefit  society  may  validly  provide  that  no  sub- 
ordinate lodge  or  officer  may  waive  their  provi- 
sions.— Davis  v.  National  Council  of  Knights 
and  Ladies  of  Security,  196  S.  W.  97. 
€=3755(3)  (Mo.App.)  A  mutual  benefit  society's 
by-law  that  retaining  an  assessment  should  not 
waive  any  by-law  provision  until  a  demand  had 
been  made  for  premium's  return  only  authorizes 
retention   of   such  payment  sufficient   time  for 


ror  caaei  in  Dec.  Dig.  *  Am.  Dig.  Key  Mo.  Series  *  Indexes  see  same  topic  and  KBY-NUUBBa 

Digitized  by  ^OOQlC 


196  SOUTHWESTBKN  BSPORTEB 


12S2 


Beaaotable  investlratioii  of  facts. — Davis  ▼.  Na- 
tional Council  of  Knights  and  X>adiea  of  Securi- 
ty, 106  S.  W.  07. 

A  mutual  benefit  society  waived  a  provision 
forfeiting  policy  for  failure  to  pay  assessments 
promptly  where  it  retained  an  assessment  with 
knowledge  of  facts  for  several  months.— Id. 
^s>76l  (Mo.App.)  False  warranty  of  good 
health  made  by  insnred  on  reinstatement  under 
fraternal  insurance  certificate  will  avoid  cer- 
tificate.—Smith  V.  Mystic  Workers  of  the  World, 
196  S.  W.  62. 

(F)  Aetloas  for  Beveflta^ 

4=»8I5(2)  ^o.App.)  In  action  on  benefit  cer- 
tificate, defense  of  suicide,  and  that  plaintiff 
had  assigned  her  cause  of  action,  should  have 
been  affirmatively  pleaded.— topple  v.  Life  & 
Annuity  Ass'n,  196  S.  W.  399. 
<6=38I7(2)  (Mo.App.)  In  action  on  fraternal  in- 
surance certificate,  burden  was  on  defendant  to 
show  falsity  of  statement  made  by  assured  at 
time  of  reinstatement  that  he  was  then  "in 
sound  Qondition"  and  "good  health."— Smith  v. 
Mystic  Workers  of  the  World,  196  S.  W.  62. 
^=3819(2)  (Mo.App.)  In  action  on  fraternal  in- 
surance certificate,  evidence  held  to  show  that 
insured's  statement  made  at  time  of  reinstate- 
ment was  a  warranty  and  a  misrepresentation. 
—Smith  V.  Mystic  Workers  of  the  World,  196 
S.  W.  62. 

€=3819(4)  (Mo.App.)  In  action  on  beneficiar] 
certificate,  where  death  prbofs  show  death  by 
suicide,  prima  facie  case  for  defendant  was  es- 
tablished, certificate  providing  that  in  case  of 
snicide  ratable  portion  only  should  be  paid.— 
Orey  v.  Independent  Order  of  Foresters,  186 
S.  W.  779. 

^=3825(2)  (Mo.App.)  In  action  on  fraternal  In- 
surance certificate,  rule  that  prima  facie  case  is 
made  by  introduction  of  the  certificate,  etc.,  and 
npon  conflict  in  evidence  as  to  misrepresenta- 
tion such  question  is  for  jury,  does  not  apply 
where  evidence  of  both  parties  conclusively 
•hows  false  statement— Smith  v.  Mystic  Work- 
ers of  the  World.  196  S.  W.  62. 
«=>826(1)  (Mo.App.)  An  instruction  that  mu- 
tual benefit  socie<7  accepting  and  retaining  over- 
due premiums  after  knowing  of  insured's  bad 
health,  etc.,  waived  a  forfeiture  provision,  held 
erroneous  beoanse  not  requiring  such  knowledge 
to  be  brought  home  to  national,  instead  of  lo- 
cal, organization.— Davis  v.  National  CJoundl 
of  Knights  and  Ladies  of  Security,  196  S.  W. 

INTENT. 

See  CSontracts,  $=b147  ;  Criminal  Law,  «=3371; 
Evidence,  «s»461;  Fabe  Imprisonment,  «=» 
24;  Fraudulent  Cionveyances,  «=»298;  Homi- 
cide, <S=s>112;  Statutes,  «s>181;  Usury,  <3==> 
11;   Wills,  «=.487. 

INTEREST. 

See  Bills  and  Notes,  €=3125;  Guardian  and 
Ward,  ®=3l47,  173 ;  Master  and  Servant,  ©==> 
41 ;  Principal  and  Surety,  ®=»108;   Usury. 

ZI.  BATE. 

€=938(1)  (Tex.Oiv.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4S)81,  all  judgments  not 
entered  upon  contracts  ascertaining  rate  of  in- 
terest shall  bear  6  per  cent,  per  annum  from 
date,  and  a  judgment  for  broker's  commission, 
bearing  8  per  cent,  was  erroneous. — Ilodde  v. 
Malone  Real  Estate  Co.,  196  S.  W.  347. 

TV.  KECOVXRT. 

€=>66  (Te3.Civ.App.)  In  suit  on  draft,  petition 
and  prayer  held  to  afford  basis  for  verdict  for 
plaintiff  for  interest  from  due  date  until  date 
of  judgment  in  addition  to  principal  sum.— 
Stacy  V.  Raywood  Canal  &  MiUing  Co.,  196  S. 


fNTERMEDIATE  COURTS. 

See  Appeal  and  Error,  «s»228,  1074. 

INTERSTATE  COMMERCE 

See  Oommeree,  €=98-10. 

INTESTACY. 

See  Descent  and  Distribntion. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  €s»202. 

nx.  1.00X1.  opnoir. 

€=>38  (Mo.)  Under  Rev.  St.  1909,  fi  7238, 7244, 
held  that,  where  local  option  election  had  been 
held  in  1912,  county  court  had  no  jurisdiction 
to  entertain  petition  to  again  submit  sudi  quea- 
timi,  and  election  held  pursuant  thereto  was 
void.— State  ex  reL  Edwards  v.  ElUaon,  196  S. 
W.  751. 

€=>40(1)  (Ma)  In  prosecution  for  seUing  liq- 
uor in  local  <^tion  territory,  held  that,  as  elec- 
tion adopting  local  o{ition  was  void,  defendant 
could  attack  its  validity,  although  statute  pro- 
vided a  method  for  contesting  such  election.— 
State  ex  reL  Edwards  v.  Ellison,  196  S.  W.  751. 

VX   OFFEirSES. 

€=»i67  (Ark.)  Where  one  asked  to  get  liquor 
for  another,  on  receiving  $1  goes  and  returns 
with  whisky  and  gives  it  to  the  other  without 
disclosing  the  name  of  the  person  from  whom 
he  procured  it,  he  is  guiltyof  selling  whisky.— 
Williams  v.  State,  196  S.  W.  125. 
€=3 1 67  (Ark.)  A  person  aiding  buyer,  bat  not 
seller,  is  not  guilty  of  selling  intozicatmg  liq- 
oors.— Wilson  v.  States  196  S.  W.  921. 

vin.  ORnnNAZ.  PROssoimoHa. 

€s>223(S)  (Ark.)  Where  defendant  was  indic& 
ed  for  being  interested  in  the  sale  of  intoxicating 
liquor  called  "Bnk,"  it  was  necessary  for  the 
state  to  prove  the  sale  of  sack  liquor,  and  that 
it  was  intoxicating.-Oarlaton  v.  State.  196  & 
W.  124. 

€=3223(6)  (Tex.Cr.App.)  A  person  cannot  be 
convicted,  under  Pen.  Code  1911,  arts.  589,  501, 
defining  pursuit  of  occapation  of  aelliag  intoxi- 
eating  liquors,  where  the  indictment  alleges  the 
making  of  a  sale  to  each  of  two  named  per- 
sons within  three  yean  next  preceding  filing  of 
the  indictment,  nnleaa  the  sales  are  proven  as 
alleged.— Robinson  v.  State,  196  &  W.  188. 
€=3224  (Ark.)  State  has  burden  of  proving  tiiat 
alleged  sale  of  intoxicating  llquora  was  made 
after  passage  of  prohibitory  statute. — Wilson  t. 
State,  196  S.  W.  921. 

€=>236(1)  (Ark.)  Evidence  held  sniEcJent  to 
sustain  a  conviction  of  selling  intoxicating 
cider;  the  credibility  of  witaesses  lieing  for  the 
jury.— Turner  v.  State,  196  S.  W.  477. 
€=3236n)  (Tex.Cr.App.)  State  sostalna  bordem 
of  proving  that  local  option  election  baa  be«n 
held  and  notice  published,  by  proof  of  oitry  by 
county  judge  of  fact  that  order  of  coramiaeaoo- 
ers'  court  declaring  result  of  election  has  been 
published.— Smith  v.  State,  186  S.  W.  519. 
€=3236(4)  (Tex.Cr.App.)  EMdence  heU  insnlB- 
cient  to  establiidi  identity  of  defendant  with  th« 
person  who  sold  intoxicatingliqnors  illegally. 
— Shepperd  v.  State,  196  S.  W.  541. 
€=3236(4)  (Tex.Cr.App.)  In  prosecution  for  sell- 
ing intoxicating  liquors,  evidence  that  accufcd, 
being  given  a  didlar,  got  a  pint  of  wbiaky  for 
a  pnrcoaser,  and  exprefs  agent's  statements  of 
whisky  shipments,  was  sufficient  to  Bostaiii  a 
conviction.— McCoy  v.  State,  196  S.  W.  543. 
€=3239(3)  (Ark.)  In  prosecution  for  sellinir  in- 
toxicating liquor,  refusing  instruction  to  aeqait 
if  accused  merely  procured  liquor  as  accommo- 
datioB  to  bvjtt  and  had  bo  interest  ia  aale  or 
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coonection  lirith  Mlleci  AeM  reVenible  error, 
where  there  was  evidence  tendine  to  establi^b 
•uch  facts.— Kemp  v.  State,  196  8.  W.  mS. 
•=>239(3)  (Ark.)  In  prosecutiMi  for  selUng  In- 
toxicating liqoors,  instructions  that  if  accnsed 
procured  liquor  from  some  one  unknown  to  buy- 
er be  became  seller's  agent,  and  was  guilty,  etc., 
held  proper.— Wilson  v.  State,  196  8.  W.  921. 

In  prosecution  for  selling  intoxicating  liquors, 
requested  instructions  that  accused  was  not 
guilty  it  he  acted  as  intermediary  between  the 
seller  and  buyer  and  had  no  interest  in  sale, 
etc.,  held  properly  refused  as  misleading  and  im- 
proper in  form. — Id. 

IRRIGATION. 

See  Waters  and  Water  CioniseB,  «=924&. 

JEOPARDY. 

See  Ctiminal  Law,  «>»202. 

JOINDER. 

See  Action.  «=»45-50 ;  Hiigband  and  Wife,  4s» 
16;  Paruea,  «a>26. 

JOINT  TORT-FEASORS. 

See  Contribution, 

JUDGES. 

See  Justices  of  the  Peace;  (Trial,  «=»29. 

in.   BIOHTB,  POWERS.  DUTISS.  AMD 
I.IABII.ITIB8. 

«=923  (Ark.)  The  I.«gislature  may  authorise 
circuit  Judge  to  act  under  any  drcumstances  un- 
der which  parties  could  have  opportunity  for 
recelTing  notice  in  view  of  Const,  art.  7,  §  12.— 
Central  Coal  &  Ooka  Co.  v.  Graham.  1S6  S.  W. 
940. 

IV.  DIBQUAXJ7IOATION   TO  ACT. 

®=>50  (Mo.)  Since  the  duties  incumbent  upon  a 
judge  are  mandatory,  he  cannot,  in  the  absence 
of  a  valid  reasQn,  enter  his  disqualification  to 
gerve.— AutenrJeth  v.  Schaff,  196  S.  W.  1129. 

Rev.  St  1909.  !  3961,  as  to  disqualification  of 
trial  judge  and  appointment  or  election  of  a 
substitute,  should  be  closely  followed,  so  that 
section  8967,  requiring  the  reasons  for  the  dig- 
qtialificatione  to  be  set  out,  must  be  complied 
with.— Id. 

In  view  of  Rev.  St  1809,  H  ^1.  3967,  a 
jddge  is  not  vrarranted  in  disqaahfying  himself 
on  learning  of  a  mere  rumor  that  motion  for 
change,  of  venue  on  account  of  his  alleged  bias 
is  about  to  be  made.— Id. 

JUDGMENT. 

See  Creditors'  Suit;  Judicial  Sales. 
For  Judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

X.  NATURE  AITD  ESSENTIAIB  tX 
GEHERAIi. 

«s>l5  (Tex.(Sv.App.)  A  court  withoht  Jurisdic- 
tion over  subject-matter  can  only  dismiaa  «auae. 
— Burenm  v.  Gaston,  196  S.  W.  25T. 
«=s>l7(9)  (Tex.Civ.App.)  Where  sheriff  is  a  par- 
ty, or  interested,  citation  shall  be  addressed  to 
any  constable  of  his  county,  and  a  citation  serv- 
ed by  a  sheriff  AroUgh  his  deputy',  on  either  the 
sheriff,  or  his  cpdefendant,  is  erroneous,  and 
will  not  support  a  judgment  bv  default.-4Ians- 
field  V.  Ramsey,  196  S.  W.  330. 
*=?  17(10)  (Tex.Civ.App.)  Where  sheriffs  re- 
turn of  "Not  found"  affirmatively  showed  a  de- 
fendant WBs  not  served  with  citation,  judgment 
arainst  him  was  unauthorized. — Holland  v. 
Wood,  196  S.  W.  809. 


rV.  BT  SEFAVI.T. 

(A)  Reiautsttes  ana  VaUdttr.- 

«=9l26(l)  (Tex.CHvJ^pp.)  In  an  action  against 
a  surety  cwiH)any  for  amount  of  jadgment  ten- 
dered against  nJaintifl  and  costs  of  the  suit 
wherein  the  juogment  was  rendered  held,  that 
it  was  error,  in  the  absence  of  proof  of  the 
amount  of  soeh  judgment  hnd  eosts,  to  ren- 
der a  default. jutement  for  the  wnouBt  thereof. 
—Southwestern  Surety  Ins.  Co.  v.  Gulf,  T.  & 
W.  Ry.  Co.,  196  S.  W.  276. 

(B)   0»«Blaar  or   Settlnv  Aside   Detealt. 

®=»I43(14)  (Tex.CSv.App.)  Necessary  absence 
of  defendant's  attorney  in  distant  state  when 
default  judgment  was  taken  held  not  to  excuse 
defendant's  failure  to  file  answer  before  appear- 
ance day  or  have  some  attorney  to  represent  him 
on  that  day. — Southwestern  Surety  Ins.  0».  r. 
Gulf,  T.  &  W.  Ry.  Co.,  196  S.  W.  276. 
®=»I43(1'0  (Tex.Civ.App.)  Letters  from  plain- 
tiff's attorneys  to  defendant's  attorneys  held  to 
contain  no  statements  which  could  have  misled 
defendant's  attorneys  into  believing  that  a  de- 
fault would  not  be  taken,  and  hence  not  to  au- 
thorize setting  aside  tile  default  judgment— 
Southwestern  Surety  Ina.  Co.  v.  Onlf,  T.  ft  W. 
Ry.  Co..  106  8.  W.  276, 

VI.  ON  TRIAI.  OF  IS81TES. 

(A)  R«iidltloa.    Form,    and    Revalattea    lit 
Oeaeral.  . 

«=»I99(1)  (Tex.CiTApp.)  Where  a  special  vei^ 
diet  was  rendered,  the  court  could  not  render  a 
iudgment  non  obstante  veredicto  in  view  of  Rev. 
St  arts.  1900,  1994.— Texas  ft  P.  Ry.  Oo.  T. 
.Tones,  196  S.  W.  357. 

(C>  Conformity   to    Froeess,    PleadlnvSf 
Proota.  and  Verdtet   or   FindSnars- 

<S=>25I(1)  (Tex.(3iv.App.)  A  jadgment  in  a 
buyer^s  action  for  damages  could  not  allow  re- 
covery upon  a  jihase  of  die  case  not  6leadcd<^— 
Kincannon  ft  Gaines  v.  Independent  Cotton  Oil 
Co.,  106  S.  W.  87& 

^=9253(1)  (Ho~App.)  In  sendee's  action  for  mis- 
take in  transmitting  unrepeated  interstate  tele- 
gram, plaintiff  will  not  be  denied  recovery  of 
amount  paid  for  sending  message,  measure  of 
company's  liability  under  stipulation  and  fed- 
eral law,  merely  because  he  did  not  ask  for  spe- 
cific amount— Poor  v.  Western  Union  Telegraph 
Co.,  196  S.  W.  2a 

«=9256(1)  (Tex.Ctv.App.)  A  Judgment  contranr 
to  the  jury's  findings  of  fact  is  unwarranted. 
-Hodge  V,  Keels,  196  S.  W.  646. 
«=)Q66(6)  (Tex.CSv.App.)  A  judgment,  in  a 
buyer's  action,  conld  not  allow  reoovery  for 
feed  buyer  could  have  purchased  in  place  of 
unsound  feed  purchased,  which  evidenoe  showed 
buyer  idid  not  in  fact  buy. — ^Kincannon  ft 
Gaines  v.  Independent  Cotton  Oil  Ca,  186  S. 
W.  878. 

(D)  Arrest  of  Jadcment. 

®=3263(1)  (Mo.App.)  A  petition,  stating  a  cause 
of  action  defectively,  is  not  subject  to  attack  on 
motion  in  arrest — La  Crofise  Lumber  Co.  ▼. 
Chicago  ft  A.  R.  Co.,  196  S.  W.  1015;  Cole 
V.  Same,  Id.  1017;  Frier  Hardware  Oo.  v. 
Same,  Id. 

€=»265  (Mo,App.>  Proper  way  to  reach  quea. 
tion  whether  verdict  was  unresponsive  to  plead* 
ings  was  by  motion  in  arrest  of  judgment,  and, 
no  motion  in  arrest  having  been  filed,  point  was 
waived.— Nichols  ft  Sbepard  Co.  v.  Stokes,  106 
S.  W.  1075. 

.Vm.  AWSIHMtENT,  OOBHEOTION, 

ANA  BEVkBW  IN   ftAME 

COURT. 

®=>334  (MoJlpp.)  Writ  of  coram  nobis  will  not 
lie  at  instance  «C  one  who  took  appeal  from  jus- 
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tice  to  circuit  court  to  set  aside  on  the  ground - 
that  appeal  was  not  in  time  the  judgment  of  cir- 
cuit court. — Earicofe  v.  Schwaner,  196  S.  W. 
46. 

Writ  of  coram  nobis  will  lie  to  open  up  judg- 
ment on  the  ground  that  it  was  rendered  against 
a  minor.— Id. 

X.  EQUITABIiE  KEIXEF. 
(B)   Jarladletlon  snA  Pr<Meedliiir*> 

®=>454  (Mo.App.)  An  action  to  set  aside  a  cir- 
cuit court  judgment  on  appeal  from  a  p'astice,  on 
the  ground  that  the.  appeal  was  not  u  time,  Is 
not  a  petition  in  equity  nor  one  asking  relief  on 
equitable  grounds. — Karicofe  t.  Schwaner,  190 
S.  W.  46. 

4ss460(8)  (Mo.App.)  An  action  in  the  circuit 
court  to  set  asidf  a  judgment  rendered  therein 
at  a  former  term  cannot  be  regarded  as  a  peti- 
tion for  review  under  Rev.  St  1909,  {  2104,  as 
amended  b;  Laws  1913,  p.  159 ;  the  petition  not 
being  verified  as  thereby  required.— Karicofe  ▼. 
Schwaner,  196  S.  W.  46. 

XX.  OOU.ATERAI.  ATTACK. 
(B)  Orovnda. 

«=>486(2)  (Mo.)  If  court  has  jurisdiction  of 
subject-matter  and  of  person  by  service  of  pro- 
cess, death  of  person  before  judgment  renders 
judgment  only  voidable,  but,  if  par^  is  dead 
prior  to  attempted  service,  judgment  is  Toid  and 
subject  to  collateral  attack.— Kellogg  t.  Moore, 
196  S.  W.  16. 

(C)  Proeeedlnara. 

4=»5I8  (Mo.App.)  An  independent  suit  to  set 
aside  a  prior  term  judgment  of  circuit  court  on 
ground  that,  because  of  extraneous  facts  not 
appearing  on  record,  appeal  from  justice  was 
not  in  time,  is  a  collateral  attack,  and  will  not 
lie.— Karicofe  v.  Schwaner,  196  S.  W.  46. 

XTTf.  MEKOER  AKD  BAR  OF  OAtTSES 
OF  ACTION  AND  DEFENSES. 

«s»63l  (Tez.Oiv.App.)  Where  plaintiff  had  re- 
covered against  decedent's  employer,  and  its 
indemnitor  under  Workmen's  Compensation 
Act,  her  suit  against  a  third  person  for  the 
injury  was  barred.— Dallas  Hotel  Oo.  ▼.  Fox, 
196  8.  W.  647. 

XVn.  FOREIGN  XintaMENTB. 

^=>8 1 3  (Mo.App.)  Courts  will  generally  through 
comity  recognize  validity  of  foreign  judgment 
when  court  rendering  it  had  jurisdiction  of 
subject-matter  and  of  person. — Grey  v.  Inde- 
pendent Order  of  Foresters,  196  S.  W.  779. 

Recognition  of  validity  and  effect  of  judgment 
of  foreign  court  is  not  absolute  legal  right,  but 
rests  upon  comity. — Id. 

4=3822(2)  (Mo.App.)  Where  action  was  brought 
on  insurance  contract  in  Canada,  and  judgment 
rendered  therein,  in  subsequent  suit  in  this 
state  on  same  contract  by  substituted  plaintiff, 
who  was  real  beneficiary,  who  bad  knowledge 
of  Canadian  suit,  if  Canadian  judgment  was 
binding  upon  original  plaintiff,  it  was  binding 
upon  substituted  plaintiff,  of  whose  claim  insur- 
er had  no  notice. — Grey  v.  Independent  Order 
of  Foresters,  196  S.  W.  779. 

XVnZ.  ABBIONMENT. 

«s>839  (Mo.App.)  Rev.  St.  1909,  I  21R6,  pfe- 
scribing  now  judgments  may  be  as^gned,  desig- 
nates cumulative  and  not  exclusive  method  of 
assignment.— Bank  of  Eillsboro  t.  Boweo,  196 
S.  W.  1026. 

JUDICIAL  NOTICL 

Sm  Evidence,  €=39-51. 

JUDICIAL  POWER. 

See  Qpnstitntional  Law.  «=>70,  72. 


JUDtCIAL  SALES. 

See  Guardian  and  Ward,  4=>79. 

4s>6l  (Mo.App.)  Where  court  order  and  deed 
pursuant  thereto  made  sale  subject  to  "existiDg 
restrictions,"  but  none  was  specifically  set  out 
further  than  that  a  recorded  plat  showed  a  20- 
foot  building  Une  and  other  adjacent  lots  of  the 
same  vendor  were  sold  with  specific  restrictions, 
the  lot  in  question  bore  none. — ^Whitaker  v.  La- 
fayette Realty  Se  Investment  Co.,  196  S.  W. 
l€fe 

JURISDICTION. 

See  Appeal  and  Error,  ^^1220;  Courts;  Di- 
vorce, «=962;  Equity,  «=>39-43:  Garnish- 
ment, «=978;  Partition,  «=»38;  Veane,  «=» 
80. 

JURY. 

See  Constitutional  Iaw,  9=>813  ;  Criminal  Law, 
«=>742,  925;  Mew  Trial,  «s»44,  144;  Trial. 
*=9l36-169,  191-296. 

n.  RIGHT  TO  TBIAI.  BT  JURY. 

4s»IO  (Tex.)  There  being  nnder  statute  right  t» 
jury  trial  In  lunacy  proceedings  at  date  at  the 
adoption  of  Const,  art  1,  f  i  15.  19,  and  29,  pro- 
viding that  "right  of  trial  Dy  jury  shall  remain 
inviolate,"  etc.  Acts  33d  Leg.  c.  1^,  amending 
Rev.  8t  1911,  arts.  107-166,  substituting  a  com- 
mission for  a  jury  in  suco  proceeding,  is  in- 
vaUd.— White  v.  White,  196  S.  W.  508. 

«=>ll(5)  (Tex.)  The  Constitution  of  the  United 
States  does  not  expressly  guarantee  the  right 
of  trial  by  jury  in  state  courts. — White  v. 
White.  196  S.  W.  508. 

Const  n.  S.  Amend.  7  relates  only  to  trials  ia 
courts  of  the  United  States.— Id. 

JUSTICES  OF  THE  PEACE 

See  Courts,  <3=s>472;   Equity,  4=341. 

in.  ClVn.    JTTRISDICTION    AND    AU- 
THORITT. 

4=336(5)  (Mo.App.)  Justice  of  the  pea^e  has  no 
jurisdiction  of  action,  under  Rev.  St  1906,  H 
7616,  7904,  providing  where  suits  for  recorery 
of  rent  and  possession  of  demised  premises  shall 
be  brought  unless  plaintiff  not  merely  alleges, 
but  proves,  that  premises  are  situated  in  dis- 
trict in  which  suit  was  instituted. — Bonner- 
Miller  Mfg.  Co.  V.  Silverman,  196  S.  W.  376. 
•=»44(8)  (Tex.Civ.App.)  Where  complaint  pray- 
ed for  actual  damages  less  than  $200,  witlioat 
any  prayer  for  interest  or  general  reUel  jos- 
tice  court  had  jurisdiction.— Davidson  t.  Jooes, 
SulUvan  &  Jones,  196  S.  W.  671. 

rv.  PRocEDURjE  IN  Cvra.  cases. 

4=990  (Tez.Civ.App.)  The  tedinical  rules  of 
pleading  do  not  apply  to  the  manner  of  forming 
issues  in  justice  courts  in  ordinary  suits. — Bows 
V.  Daugberty,  196  S.  W.  240. 
4:s>9l(3)  (Mo.App.)  R.  S.  1909.  I  1832,  as  to 
requisites  of  petition  on  account  oines  not  apply 
to  suits  originsting  l>efore  a  justice  of  the  peace. 
-.Lambert  v.  Hagedom,  196  S.  W.  85. 
43>9i(8)  (Tex.Civ.App.)  In  justice  court  wh«e 
account  sued  on  and  complaint,  referred  to  cm- 
tract  of  lease,  which  gave  names  of  partners. 
pleadings  were  sufficient  although  memh«s 
were  not  named  therein. — Davidson  t.  Jones. 
SuUivan  &  Jones,  196  S.  W.  671. 

V.  REVIEW   OF  PROCEEDINOS. 

CA)  Appeal  aad  Brror. 

4=>155(3)  (Mo.App.)  Appeal  from  a  jndement 
of  a  justice  in  unlawful  detainer  rendered  •dur- 
ing term  of  circuit  court  not  having  been  applied 
for  before  the  sixth  day  thereafter,  the  court 
under  Rev.  St.  1909,  S|  7704,  7705,  7716,  did 
not  acquire  jurisdiction  to  try  the 
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DOtwithBtandln;  sections  771T,  T722,  7728.— 
Earicofe  t.  Schwaner,  196  S.  W.  46. 

It  is  not  accurate  to  say  that,  because  appeal 
from  justice  in  unlawful  detainer  was  not  in 
time,  the  circuit  court  obtained  "no  jurisdiction 
over  the  subject-matter" ;  that  phrase  meaning 
power  to  hear  that  class  of  actions. — Id. 
€=>I59(2)  (Tex.Civ.App.)  Affidavit  bv  one  mem- 
ber only  of  plaintiff  partnership  hild  sufficient 
on  appeal  from  justice  to  comity  court  to  en- 
title plaintiffs  to  prosecute  cause  as  upon 
pauper's  oath  under  statute.— Davidson  v. 
Jones,  Sullivan  &  Jones,  196  S.  W.  671. 
^=>I60(3)  (Mo.Ap^.)  A  notice  of  appeal  from 
a  judgment  of  a  justice  entered  October  26th 
in  the  sum  of  $203.90,  which  describes  the  judg- 
ment as  having  been  taken  on  the  2l8t  of  Oc- 
tober for  the  sum  of  $203.62,  and  which  omits 
to  recite  the  disposition  of  the  couuterclaim 
filed,  is  insufficient.— Davenport  Vinegar  & 
Pickling  Works  v.  Shelley,  196  S.  W.  1035. 
«=3l74(22)  (Mo.App.)  Although  petition's  alle- 
gations and  prayer  for  relief  are  inconsistent, 
any  relief  embraced  within  issues  may  be  grant- 
ed where  case  originated  in  justice  court,— 
Smoot  V.  Dennison,  196  S.  W.  1018. 
«=3l88(3)  (Ark.)  Employe's  judgment  in  justice 
court  for  wages  and  penalty,  under  Kirby's  Dig. 
I  0649,  and  on  trial  de  novo  in  circuit  court,  was 
conclusive,  although  wages  and  accraed  penalty 
exceeded  amount  recoverable  in  justice  court- 
Hunt  T.  Northern  Const  Co.,  196  S.  W.  110. 

JUSTIFICATION. 

See  Homicide,  «=alll-119. 

LACHES. 

See  Equity,  «=>67;  Mandamus,  4=>143 ;  Qniet- 
ing  Title,  <Sf=>29 ;  Vendor  and  Purchaser,  •=» 
119. 

LADDER. 

See  Master  and  Servant,  «=s>286. 

LANDLORD  AND  TENANT. 

See  Customs  and  Usages,  ^=3l9. 

n.  LEASES  AND  AOREEMEITTB  IN 
OEmBRAX.. 

(A)   Re«alsltefi  and  Talldlty. 

4=924(3)  (Tel.Civ.App.)  lease  contract  Md 
not  void  because  not  specifying  which  partica- 
lar  200  acres  of  plaintiffs  800  uncultivated 
acres  were  to  beput  in  cultivation. — ^Folmar  v. 
Thomas,  196  S.  W.  881. 

IV.  TEBISS  TOB  YEAS8. 

(B)  Aaalvament,    Sublettlngr,    and    Mort* 

«=>77  (Tex.CivJipp.)  Where  lease  provided  for 
forfeiture  by  lessor  for  noni[)ayment  of  rent, 
and  secured  lease  moneys  by  lien  upon  property 
of  lessees,  payment  of  amounts  due  and  over- 
due under  lease  held  consideration  for  verbal 
assignment  by  lessees  to  one  who  advanced 
money  to  pay  tlte  rent  due, — Burnett  v.  Gibbs, 
196  S.  W.  725. 

Where  consideration  for  verbal  assignment  of 
lease  was  payment  of  amount  due  lessor  that 
assignee  subsequently  deducted  such  amount  as 
expense  of  transaction  In  cattle,  will  not  alter 
effect  of  verbal  assignment  but  appellate  court 
must  presume  that  it  was  deducted  pursuant 
to  agreement — Id. 

€=>80'/^  (Tex.Civ.App.)  In  action  involving 
conflicting  claims  to  leased  ranch,  evidence  heta 
to  show  sufficient  verbal  aseignment  of  lease  to 
defendant  in  consideration  of  his  payment  of  all 
amounts  due  thereunder. — Burnett  v.  Gibbs, 
196  S.  W.  725. 

In  action  involving  conflicting  claims  to  leased 
ranch,  evidence   held  to  show  that  lessor  had 


notice  of  defendant's  acqnisition  by  verbal  a»- 
si^mment  of  remainder  of  term  of  lease,  and  im- 
pliedly consented  thereto. — Id. 

(D)   T«rB*inatlon. 

«s»  108(1^  (Tex.Ciy.App.)  Where  lease  provided 
for  forfeiture  without  notice  for  nonpayment  of 
rent,  fact  that  lessor  was  indulgent  is  not  proof 
that  forfeiture  would  not  be  taken  without  no- 
tice.—Crawford  T.  Texas  Improvement  Co.,  196 
8.  W.  195. 

Doctrine  that  courts  of  equity  do  not  favor 
forfeitures  will  not  be  applied  in  favor  of  lessee 
who  has  willfuUjr  and  persistently  defaulted  in 
payment  of  rent,  in  absence  of  some  strong  coun- 
terbalancing equity. — Id. 

Fact  that  lessee  believed  that  his  lessor  would 
not  without  notice,  forfeit  lease  for  failure  to 
pay  rent,  and  that  such  belief  was  caused  by 
leaeor's  conduct  does  not  raise  any  equity  in  fa- 
vor of  leasee,  who  has  willfully  and  persistently 
defaulted  in  payment  of  rent,  or  estop  the  lessor 
from  forfeiting  lease.— Id. 
<S=>I08(2)  (Tex.Civ.App.)  Bule  that  tender  of 
rent  by  lessee  immediately  after  filing  of  suit 
by  lessor  is  sufficient  to  relieve  against  forfei- 
ture of  lease  is  not  a  rule  of  absolute  applica- 
tion, and  trial  court  in  exercise  of  its  equity 
powers,  may  deny  it  to  a  willful  and  persistent 
violator  of  his  Kgal  obligations.— Crawford  v. 
Texas  Improvement  Co.,  196  S.  W.  195. 
«s>ll2(l)  (Tex.Ciy~App.)  Fact  that  lessor  it 
lenient  in  allowing  rent  to  become  overdue  is  not 
proof  of  election  to  waive  right  to  forfeit  under 
provisions  of  lease. — Crawford  v.  Texas  Im- 
provement Co.,  196  S.  W.  195. 
«oll2(2)  (Tex.CivJkp)p.)  That  lessor  accepted 
rent  due  after  filing  suit  to  forfeit  lease  for  non- 
payment of  rent  held  not  waiver  of  right  to  re- 
possess premises,  unless  intention  to  waive  is 
shown.— C!rawfora  t.  Texas  Improvement  Co„ 
106  S.  W..1B5. 

Vn.  PBEMISEB,  AMD  ENJOYMENT 
AMD  VSE  THEREOF. 

(D)  Ilepalni,  lasvranoe,  amd  laipro'v*. 
meats. 

43»I52(4)  (Mo,App.)  Provision  of  lease  held  to 
cover  only  such  services  as  tenant  might  render 
landlord  in  usual  course  of  tenancy,  and  not  ex- 
traordinary services  in  connection  with  reboild- 
ing  of  dwelling  house. — Sanderson  v.  Drake,  196 
S.  W.  1049. 

«=5»I57(1)  frex.Civ.App.)  Where  lessees  obli- 
gated to  cultivate,  etc.,  undertook  to  apply  con- 
tract, which  purported  to  cover  200  acres  as  to 
cultivation,  to  lessor's  uncultivated  300  acres, 
obligation  rested  on  them  to  put  200  acres  in 
reasonably  good  state  of  cultivation,  and  to 
surround  them  with  reasonably  good  feuce.^ 
Folmar  v.  Thomas,  196  S.  W.  861. 

Where  lease  obligated  tenant  to  erect  houses 
and  cribs  and  to  sink  wells  for  domestic  uses, 
but  did  not  state  character  of  improvements, 
lessee  and  successors  were  under  obligation  to 
spend  reasonable  amount  of  money  and  labor 
to  construct  wells  in  general  use  in  locality. 
-Id.. 

In  construing  lessee's  contract  for  building  or 
other  improvements,  not  containing  specifica- 
tions, consideration  should  be  given  circum- 
stances, contemplation  of  parties,  and  character 
and  purpose  of  improvements,  and  contract 
should  be  reasonably  construed  to  render  it  eQ- 
ui  table.— Id. 

Vm.   RENT  AMD  ADVANCES. 
(B)  Aottona. 

«=»23l(2)  (Tex.Civ.App.)  In    landlord's    action 
for  rent,  leases  between  other  parties,  executed 
two  years  before  lease  in  question  are  inadmis- 
sible.—Kiam  V.  Stacy,  196  S.  W.  341. 
In  landlord's  action   for  rent   against   party 
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owning  fixtures  in  premises  invoWed,  aasixn- 
ment  of  another  lease  by  third  parties  to  de- 
fendant is  inadmissible. — Id. 

In  landlord's  action  for  rent  against  person 
owning  fixtures  in  premises  involved,  lease  from 
plaintiff  to  defendant's  son  and  codefendaitt  is 
inadmissible  against  the  mother. — Id. 
«=>232  (Tez.OiT.App.)  Landlord  was  entitled 
to  have  attorney's  tees  specified  in  lease  includ- 
ed in  his  judgment  for  rent,  where  reasonable- 
ness thereof  was  not  questioned. — Ingram  t, 
Texas  Christian  University,  196  S.  W.  608. 
«=s>233(3)  (Tex.Civ.App.)  In  landlord's  action 
fbr  rent,  defendant's  testimony  that  she  owned 
fixtures  in  barber  shop  kept  by  her  sod  and  bad 
received  part  of  shop's  income  for  their  use,  etc., 
held  insufficient  to  make  her  liability  for  rent  a 
jnry  question.— Kiam  v.  Stacy,  106  S.  W.  341. 

IX.    RE-ENTBT    ANB    REOOVURT    OF 
POSSESSION   BT   I.Ain>I.OItI>. 

$=>285(4)  (Tex.Civ.App.)  In  suit  by  lessor  to 
forfeit  lease  for  nonpayment  of  rent,  evidence 
held  to  support  jury  ending  on  special  issue  that 
lessee's  failure  to  pay  rent  as  stipulated  in  lease 
was  willful  and  persistent.— Crawford  v.  Texas 
Improvement  Co.,  196  S.  W.  196. 

Fact  that  lessee  could  pay  rent,  but  would  not 
pay  it,  held  sufficient  to  warrant  finding  that  bis 
conduct  was  willful.— Id. 

In  action  by  lessor  to  forfeit  lease  for  non- 
payment of  rent,  evidence  held  to  justify  finding 
that  lessee  was  negligent  in  believing  that  les- 
sor would  not,  without  notice,  cancel  lease  fbr 
failure  to  pay  rent  in  accordance  with  its  terms. 
—Id. 

«=>285(5)  (Tez.Oiv.App.)  In  lessor's  action  to 
forfeit  lease  for  nonpayment  of  rent,  jury  find- 
ing that  lessee  was  negligent  in  believing  that 
lessor  would  not,  without  notice,  forfeit  lease 
for  failure  to  pa^  rent,  was  equivalent  to  saying 
that  such  belief  was  unjustified.— Crawford  v. 
Texas  Improvement  Co.,  196  S.  W.  105. 

In  action  by  lessor  to  forfeit  letae  for  nonpay- 
ment of  rent,  jury  findings  held  not  in  conflict 
with  finding  upon  controlling  issue  that  lessor 
was  willful  and  persistent  in  his  failure  to  com- 
pl:r  with  his  contractual  obligations,  and  did  not 
raise  any  equity  in  .lessee's  favor. — Id. 

X  BEHXIMO  OK  SBtAKES. 

«=>332  (Tex.Civ.App.)  In  action  by  tenant  un- 
der a  lease  for  one  year  against  purchaser  from 
his  landlord  for  money  received  for  pasturage, 
evidence  that  tenadt  had  a  verbal  contract  with 
one  of  former  landlords,  whereby  be  was  to  re- 
ceive two-thirds  of  everything  raised  on  the 
place,  held  admissible.— Cooke  v.  Ellis,  196  S. 
W.  642. 

In  an  action  by  tenant  under  a  lease  for  one 
year  to  recover  from  bis  landlord's  grantee 
money  received  for  pasturage,  plaintiff  must  es- 
tablish his  claim  that  be  was  entitled  to  two- 
thirds  of  Johnson  grass  under  his  contract  with 
his  former  landlords. — Id. 

Tn  an  action  bv  tenant  under  a  lease  for  one 
year  to  recover  from  his  landlord's  grantee  for 
mongr  received  for  pasturage,  evidence  held  to 
justify  a  jury  finding  that  plaintiff  was  to  re- 
ceive only  his  proportion  of  crops  grown,  and 
that  he  would  not  be  permitted  to  delay  his  sur- 
render of  premises  to  cut  or  otherwise  utilize 
Johnson  grass  growing  on  stubble  land. — Id. 

In  action  by  tenant  against  purchaser  from 
bia  landlord  for  mone;^  received  for  pasturage, 
instruction  on  conversion  of  crops  held  errone- 
ous.— Id. 

LANDS. 

See  Public  Lands,  iS=3l75-223. 

LARCENY. 

See  Criminal  Law,  <8=998,  872;  False  Pretens- 
es; Indictment  and  Information,  4=>191; 
Receiving  Stolen  Qooda. 


n.  PRosEoimoir  amd  pumuh. 

MSHT. 
(A)  Indlotaient  And  iBfanaaitfOB. 

«=»40(8)  (Ark.)  Under  Kirby's  Dig.  |  lg«, 
where  an  indictment  alleged  larceny  of  gold, 
silver,  and  paper  money,  held  that  proof  of  lar- 
ceny of  paper  and  silver  money  was  not  a  va- 
riance.—Cook  V.  State,  196  S.  W.  922. 

Where  indictment  alleged  larceny  of  gold,  sH- 
ver,  and  paper  money  to  amount  stat^,  proof 
of  larceny  of  silver  and  paper  money  to  a  cer>- 
tain  amount  held  not  a  variance. — Id. 

(B)  B»Ttdenae. 

«=»55  (Ark.)  In  a  prosecution  for  larceny,  evi- 
dence held  to  support  a  verdict  of  gnilty. — 
RuglasB  V.  State,  196  S.  W.  467. 
<e=>59  (Ark.)  In  view  of  Kirby's  Dig.  f  1826, 
defining  the  difference  between  grand  and  petit 
larceny,  in  prosecution  for  grand  larceny  proof 
that  owner  had  lost  $31.05  held  sufficient  proof 
of  value  of  property  taken.— <:!ook  v.  State,  196 
8.  W.  922. 

LAST  CLEAR  CHANCE  DOCTRINE. 

See  Municipal  Corporations,  4s>70aL 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  4=31090. 

LAW  OF  THE  ROAD. 

See  Highways,  4=9166. 

LEADING  QUESTIONS. 

See  Witnesses,  <3=>240. 

LEASE. 

See  Landlord  and  Tenant ;  Mrnea  and  Minoalik 
4=977 

LEAVE  OF  COURT. 

See  Pleading,  «=»236,  237;   Receivers,  «s>113. 

LEGISLATIVE  POWER. 

See  Constitutional  Lew,  4=>56,  61. 

LENDING  CREDIT. 

See  States,  4=»110. 

LETTERS. 

See    Evidence,    ^9318,    878;     Principal    and 
Agent,  4=»07. 

LEVEES. 

See  Statutes,  4s»47,  64. 

0=a2  (Ark.)  Special  Statute  of  1017,  creating 
Newport  levee  district,  to  construct  leviee  to 
protect  property  in  city  and  vicinity  from 
White  river,  in  so  far  as  it  taxes  personal  prop- 
erty to  pay  cost,  is  invalid. — Snetzer  t.  Gregg, 
J  96  S.  W.  925. 

€=>28  (Ark.)  Report  of  a  commissioner  in  pro- 
ceedings for  sale  of  land  for  unpaid  levee  taxes 
was  prima  facie  correct,  and  furnished  eaffi- 
cient  oasis  for  a  confirmation  of  sale,  where  do 

?iroof    was   offered    in    support    of   exceptions 
hereto.— Crittenden  Inv.  Co.  v.  Whitman,   196 
8.  W.  937. 

In  a  proceeding  for  sale  of  land  for  levee  tax- 
es, a  positive  statement  of  commissioaer  on  a 
list  of  lands  redeemed  that  lands  were  redeem- 
ed vritbin  one  year  from  day  of  sale  is  not  over- 
come by  figures  indicating  that  lands  were  re- 
deemed more  than  one  year  after  aala.— Id. 
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LIBEL  AND  SLANDER. 
!▼.  Aonom. 

(B)  Trial,  Jadv>>>«>>t,  and  RcTlefr. 

«ss|23(2)  (Mo.App.)  In  a  libel  action,  tesd- 
m»n^  tOAt  a  circalar  in  German,  admittedly 
pnbliabed  by  defendant,  waa  vnderatood  by  Tan> 
oos  readtn  to  refer  ta  plaintiff,  and  that  cir- 
cular, when  translated,  adviaed  readers  not  to  be 
misled  by  plaintiff,  etc.,  made  defendant's  lia- 
bility  a  jory  queotlon.— liakieb  t.  Grose,  196  S. 
W.  70. 

«=3l24(4)  (Mo.App.)  An  instructioo  in  a  libel 
case  that  a  drcnlar  published  in  German  should 
be  giyen  its  natural  Interpretation  held  errone- 
ous, becauae  not  confininc  it  to  interpretation 
given  by  those  understanding  German. — Lakicb 
V.  Oroas,  196  S.  W.  70. 

V.  SXiAHIIBK  OF  PBOPERTT  OB 

«=»I30  (Tez.CivApp.)  A  lessor  of  oil  lands 
had  no  cause  of  action  for  slander  of  title  to 
property  or  slander  of  character  of  property  be- 
cause of  statements  made  by  lessee's  agent  that 
well  drilled  on  land  contained  no  oil  in  paying 
quantitiea  in  absence  of  a  showing  that  such 
8tatem«it  was  made  to  or  in  hearing  of  third 
persons.— Arnold  t.  Producers'  Oil  Co.,  196  8. 
W.  736. 

LICENSES. 

See  Constitntional  Law,  «=>207;  Municipal 
CorporatioDS,  «a»621;  Bailroads,  <S=s»276- 
282. 

I.  FOB  O00UPATIOH8  Ain>  PBIVI. 

u:ges. 

«=»7(e)  (Tenn.)  Under  Acts  1909,  c.  479.  I  4, 
citizen  of  Tennessee,  as  well  as  cltiMU  of  tor- 
«ign  state,  who  has  chief  office  out  of  state,  and 
is  in  business  of  coustmcting  bridges,  railroads, 
«tc..  must  pay  $100  privilege  tax  for  doing 
twsineaa  in  state^  and  cltisens  of  state  domestic 
oorporatioiifl,  citizens  of  other  states,  and  for- 
eign corporations,  having  chief  office  in  Tennes- 
see, can  carry  on  railroad  construction  business 
in  state  <m  payment  of_|26.— Wright  v.  Jadt- 
son  Const.  Co..  196  S.  W.  488. 
^=>39  (Tenn.)  Where  citizen  of  Alabama,  with 
chief  oraec  there,  did  railroad  construction  work 
in  Tennessee,  and,  after  work  was  performed, 
before  he  brought  suit,  he  paid  amount  pur- 
porting to  cover  privilege  tax  for  doing  busi- 
ness required  by  Acts  1909,  c.  479,  |.  4,  even 
if  he  had  paid  proper  amount,  payment  was  too 
late.— Wright  v.  Jackson  Const  Co..  196  B.  W. 
488. 

Contractor  to  build  railroad,  having  acted  in 
violation  of  statute  in  undertaking  and  trans- 
acting business  without  paying  privilege  tax, 
cannot  recover  on  contract. — Id. 
^=>40  (MoJLpp.]  Changing  a  faucet  as  an  ac- 
commodation, without  charge  held  not  to  "en- 
gage in  or  work  at  the  business  of  plumbing," 
an  offense  for  one  other  than  licensed  plumber. 
—Lev©  V,  Putting,  196  S.  W.  1060. 

LIENS. 

See  Attorney  and  Client,  «=9l82, 190;  Mechan- 
ics' Hens;  Pledges;  Railroads,  <S=>1!5©-188 ; 
Vendor  and  Purchaser,  ♦=»254-279. 

LIFE  ESTATES. 

4=97  (Mo.)  Bemainderman  Or  reversioners  after 
a  life  estate  have  no  possessory  right  of  action 
during  the  life  of  the  life  tenant,  and  his  gran- 
tee could  defeat  any  possessory  action  by  them 
during  the  life  estate. — Coulson  v.  La  Plant,  196 
8.  W.  1144. 

4s>8  (Mo.)  Mb  act  of  a  life  tenant  can  make 
Ms  possession   adverse  to  one  having  the   re- 


mainder or  reversion,  and  hla  conveyance  woaU 
carry  only  bis  life  tenure  to  purchaser.— Coolson 
T.  La  Plant,  196  S.  W.  1144. 

LIGHTING. 

Sea  Evidence,  4»9. 

LIGHTNING. 

See  Electricity,   «=3l4. 

LIGHTS. 

See  Bailroads,  «=>324. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;    Equity,  ®=367;    Mu- 
nicipal Corporations,  •s>564;   Quieting  Title, 

X.  STATUTES   OF  LUSITATIOIT. 

(B)  Umttattoas   Applicable   to    Partloalar 

Action*. 

«=336(3)  (Mo.)  A  suit  in  1913  to  set  aside  a 
conveyance  from  a  wife  to  her  husbcmd  in  1897 
waa  barred  by  the  ten-year  statute  of  limita- 
tions (Rev.  St.  1909,  S  1879),  where  the  grantor 
lived  several  weeks  after  the  execution  of  the 
deed,  when  her  right  of  action  accrued,  without 
instituting  suh  under  Bev.  St.  1880,  S  67ti7,  to 
set  aside  the  deed.— Smelser  v.  Meier,  196  S. 
W.  22. 

XX.  oomputation  of  febiod  of 

LIMITATION. 

iJki  Aoevnal  of  Rtarlit  ot  Aetloa  or  De- 
tenso. 

iS=>46(7)  (Ark.)  When  the  entire  control  of 
case  conducted  by  one  attorney  passed  to  anoth- 
er attorney,  first  attorney's  right  to  fee  matur- 
ed.—Sebastian  State  Bank  v.  Holland,  196  S. 
W.  482. 

(C)  Peraoaal   Dlaabllltlea    and  Privtlearea. 

€=373(1)  (Mo.)  That  plalntilts  in  an  action  to 
set  aside  a  deed  executed  by  their  mother  were 
married  at  the  time  of  the  mother's  deaA  heU 
not  to  prevent  the  ten-year  statute  from  barring 
recovery.— Smelser  v.  Meier,  196  S.  W.  22. 
€=>73(5)  (Mo.)  Husband's  right  to  maintain 
possessory  action  for  wife's  property  was  not 
taken  away  by  subsequent  Married  Woman's 
Act  of  18*  (Rev.  St.  1909,  i  8309),  so  that 
action  to  determine  title  brought  by  her  gran- 
tee in  1912  after  husband's  death  was  not  bar- 
red by  24-year  statute  of  limitations  (Rev.  St 
1909,  i  1881).— Babcock  v.  Adams,  196  B.  W. 
1118. 

(F)  Ivnoranee,  Mistake,  Trast,  Fraud,  and 
Concealment  of  Canae  of  Action. 

^»  1 03(2)  (Tex.Civ.App.)  Where  defendant, 
holding  plaintifTs  stock  pursoant  to  oral  agree- 
ment to  reconvey,  was  trustee,  limitation  did 
not  begin  to  run  m  his  favor  until  repudiation 
of  relationship  and  until  cestui  que  trust  had, 
in  exercise  of  due  diligence,  or  by  constructive 
notice,  discovered  such  repudiation. — Stuart  v. 
Meyer,  196  S.  W,  616, 

(B)   Conmencememt  of  Action  or  Otlier 
Prooeedlav 

«=»I27(15)  (Tex.Civ.App.)  In  action  under 
Texas  statute  for  death  of  railroad  employe, 
trial  amendment  seeking  to  recover  under  fed- 
eral Employers'  Liability  Act  held  to  state  new 
cause  of  action  barred  by  two-year  statute  of 
limitation.— Ft  Worth  &  B.  G.  By.  Co.  v.  Bird, 
196  S.  W   897. 

«=»I27(17)  (Tex.Civ.App.)  Where  petition 
against  a  railway  company  and  receiver  tot 
maintenance  of  a  side  track  in  front  of  plain- 
tiff's  residence   was  amended,    complaining   of 
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ume  actions  bat  against  comtwny  alone,  a  new 
cause  of  action  waa  not  set  up  making  applica- 
ble plea  of  limitation.— St.  Louia,  B.  &  M.  By. 
Co.  T.  Green.  190  S.  W.  656. 

m.  ACKNOWLEDGMENT.  NEW 

PROMISE,  AND  PABT 

PAYMENT. 

^9(55(2)  (Mo.App.)  Part  payment  by  one  of 
joint  or  comakers  of  note  tolls  statute  of  lim- 
itations against  both  makers.— Harris  t.  Stew- 
art, 106  S.  W.  1033. 

V.  PI.EADING.  EVIDENCE,  TBIAI., 
AND  REVIEW. 

«s>l80(l)  (Tex.ClT.App.)  An  objection  that  an 
amended  pleading  presents  a  new  cause  of  action 
barred  by  limitations  can  be  reached  only  by  a 
plea,  and  not  by  an  exception,  which  requires 
consideration  of  the  former  pleadings.— Pyte  v. 
Park,  196  S.  W.  243. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  (S=>152,  218;  Telegraphs  and  Tel- 
ephones, <P»54. 

LIQUIDATED  DAMAGES. 

See  Damages,  9=^79. 

LIQUOR  SELLING. 

See  Intoxicating  liquora 

LIS  PENDENS. 

See  Abatement  and  BerivaL 

«=»26(1)  (Mo.)  Person  who  purchases  real  es- 
tate, pending  litigation  as  to  title  thereto,  from 
party  to  action,  after  notice  of  lis  pendens  re- 
corded in  county  where  snit  is  pending,  takes 
his  title  subject  to  final  judgment  in  cause.— 
Woolum  T.  Tarpley,  196  S.  W.  1127. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

*=»U  (Tex.CrApp.)  Owner  of  garage  is  not 
guilty  of  violating  Acts  35th  Leg.  c.  159,  pro- 
viding that  any  "garage"  or  "repair  shop"  not 
keeping  register  of  repairs  to  automobiles  shall 
be  guilty  of  a  misdemeanor;  Pen.  Code  1911, 
arts.  9,  10,  requiring  words  to  be  given  their 
clear  meaning.— Fowler  v.  State,  196  S.  W.  951. 

LIVE  STOCK. 

See    Animals;     Carriers,    «=»218-230;     Bail- 
roads,  <S=>419-443. 

LOANS. 

See  Banks  and  Banking,  «s>17B. 

LOCAL  OPTION. 

See  Intoxicating  liiquors,  «=>38,  40. 

LOGS  AND  LOGGING. 

See  Frauds,  Statute  of,  «s»56. 

•b>3(7)  (Ark.)  Grantee  under  a  timber  deed 
held  not  accused  for  nonperformance  because  of 
inability  to  get  funds  to  rebuild  its  mill,  or  be- 
cause Uiere  was  a  fall  in  price  of  timber. — 
Smith  V.  Dierks  Lumber  &  Coal  Co.,  196  S.  W. 
481. 

^s»3(ll)  (Ark.)  Wheie  timber  deed  provided 
that  grantee  might  cut  and  remove  timber  at 
ita  convenience,  grantee  must  perform  within  a 
reasonable  time.— Smith  v.  Dierks  Lumber  & 
Coal  Ca,  196  S.  W.  481. 

Where  a  timber  deed  provided  that  timber 
might  be  cut  and  removed  at  convenience  of 
grantee,  eight  years  was  an  unreasonable  time 
tot  peiformanee.— Id. 


^=33(15)  (rex.Otv-.A]ip.)  In  actioB  to  Tseorer 
for  breach  of  contract  to  convey  timber,  evi- 
dence held  to  support  jury  findings  that  there 
was  meeting  of  minds  of  parties  on  essential 
elements  of  contract. — ^West  Lumber  Co.  v.  C 
R.  CummingB  lihiport  Co.,  196  S.  W.  54& 

Where  seller  had  notice  that  bny«r  was  to 
manufacture  timber  and  would  snlfer  special 
damages,  court  did  not  err  in  allowing  as  dam- 
ages for  breach  by  seller  di&erenoe  between 
contract  price  and  value  of  lumber. — Id. 

Although  seller  had  no  notice  of  inception  of 
contract  to  deliver  timber  of  special  damage 
from  breach,  he  would  be  liable  therefor  if  after 
timely  notice  he  failed  to  perform.— Id. 

In  action  for  breach  of  contract  to  deliver 
timber,  issue  whether  buyer  could  have  par- 
chased  such  timber  for  profitable  use  of  its  mill 
from  others  held  properly  submitted. — Id. 

Where  capacity  of  buyer's  mill  would  have 
handled  all  timber  contracted  for  in  addtti<m 
to  timber  secured  from  other  sources,  timber 
manufactured  could  not  be  considered  to  min- 
imize damages  for  breach  of  contract  to  deliver. 
-Id. 

LUMBER. 

See  Logs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Kaster  and  Servant,  «S9101-129,  2SS,  285; 
Negligence,  9s>18. 

MALICE. 

See  False  Imprisonment,  ®=>24. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment. 

MANDAMUS. 

I.  NATURE  AND  GROUNDS  IN  OEN- 
ERAL. 

4b»I6(1)  (Mo.App.)  School  patrons  held  not  en- 
titled to  mandamus  to  compel  transportation  of 
children,  in  view  of  amendment  of  Laws  1916. 
p.  ,385,  by  Act  March  27,  1917  (Laws  1917,  p. 
oil)/— State  ex  rel.  to  Use  of  Gastinean  T. 
Smith,  190  S.  W.  116. 

n.   SUBJECTS   AND  PURPOSES  OP 
RELIEF. 

(B)    Aets   aad  Proeee<tm*a  »t  Paklie   OM- 
cers  and  Boards  and  MvnlelpalttleB. 

<S=994  (Mo.)  A  drainage  district  cannot,  nndrr 
Rev.  St.  1909,  i  10501.  in  view  of  sections  11773 
and  11774.  compel  county  court  to  make  an 
appropriation  to  repair  public  bridges  ooming 
within  the  scope  of  its  authority,  since  it  has 
a  discretion  in  the  premises  which  cannot  be  con- 
trolled by  mandamus. — Drainage  Diat  No.  1, 
Bates  County,  t.  Campbell,  196  S.  W.  744. 

m.  JURISDICTION,    PROGEEDnrOS. 
AND  REIiIEP. 

e=>l43(2)  (Tex.Civ.App.)  Where  aftw  diatrict 
road  bonds  had  been  issued,  under  Bev.  St. 
1911,  arta  623,  631,  632,  the  commissiooen' 
court,  on  voter's  petition,  made  order  determin- 
ing that  the  bonds  could  not  be  sold  at  par.  re- 
pealing the  order  authorising  their  issuance  and 
cancel&ig  the  bonds,  mandamus  would  no<  lie. 
nearly  five  years  thereafter,  to  compel  reUsm- 
auce  of  the  bonds. — Jackson  t.  McAllister.  196 
S.  W.  671. 

4s»l72  (Tex.)  On  mandamus  to  compel  iodge 
of  district  court  to  vacate  receivership  as  to 
property  of  decedent  and  order  delivery  to  rela- 
tor as  administrator,  sole  question  was  rela- 
tor's right  to  vacation  and  order  for  deUTery, 
and  whether  court  had  authority  t«  aaU  prop- 
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erty  was  immatnial.— Ii«ar«iii«  t.  Ashes  )M 
S.   W.   601. 

In  mandamoa  to  compel  judge  of  district  eonrt 
to  vacate  receivership  as  to  property  of  decedent 
and  order  delivery  to  administrator,  record  of 
case  in  district  coart  not  b^g  before  Soprone 
Court,  it  cannot  determine  vrhether  case  is  sub- 
ject to  rule  that  probate  court  has  exelusive  jur- 
isdiction to  sell  property  of  decedent  under  ad- 
ministratioo.— Id. 

MANDATE. 

See  Appeal  and  Error,  «=9ll88-1207. 

MANSLAUGHTER. 

8«e  Homicide. 

MARKETABLE  TrTLE. 

See  Vendor  and  Purdiaser,  •alSO. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

MARRIED  WOMEN. 

See  Husband  and  Wife ;  Mechanics'  liena,  ®=3 
68. 

MASTER  AND  SERVANT. 

See  Bonks  and  Banking,  «=9ll4;  Ciontraets, 
«=3lO;  Courts,  9=997;  Injunction,  4=^56; 
Judgment,  €=>631 ;  Limitatirai  of  Aifitioiw, 
«s>127;  Pleading,  <S=>11. 

Z.  THE  RELATION. 
(B)  Statutory  Revvlatlon. 

^EslS'/s.  Owing  to  the  great  increase  of  mat- 
ter heretofore  clBssified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  6=3  num- 
ber sections  34&-420,  at  the  md  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests win  t>e  found. 

(C)  Terminattoit  and  Dlscltarse. 

9e=>20  (Ark.)  Railroad's  contract,  in  considera- 
tion of  execution  of  right  of  way  deed,  to  give 
grantor  position  as  brsikeman,  j)rovlded  for  hir- 
ing for  an  IndeSnite  time,  terminable  at  will.— 
Aifaley,  D.  &  N.  Ry.  Co.  v.  Cunningham,  196 
S.  W.  798. 

®=>2I  (Mo.App.)  TTnder  employment  contract 
providing  that  it  might  be  canceled  at  any  time 
by  the  emplojrer  if  the  services  were  unsatis- 
factory, the  right  of  determinin?  whether  the 
services  are  satisfactory  is  exclusively  left  to 
the  employer.— Bntsch  v.  Emerson-Bran  tingham 
Implement  Co.,  196  8.  W.  1024. 
^=940(1)  (Mo.)  In  servant's  action  for  breach 
of  contract  of  employment,  burden  is  on  employ- 
er to  diow  servant  is  not  entitled  to  recover  full 
contract  price  for  services  as  damages. — Puller 
▼.  Royal  Casualty  Co.,  196  S.  W.  755. 
4=>4I(1)  (Mo.)  Price  contracted  to  be  paid  for 
services  is  prima  facie  damages  for  employer's 
breacli  of  contract— Puller  v.  Royal  Casualty 
Co.,  196  8.  W.  766. 

In  action  for  breach  of  contract  of  employ- 
ment brought  before  end  of  term,  damages  be- 
ing composed  of  installments  of  salary  due  and 
not  due,  court  should  have  rendered  judgment 
for  aggregate  of  installments  due,  with  interest, 
and  present  worth  of  installments  not  due. — Id. 
^=941(2)  (Mo.)  In  action  for  breach  of  contract 
of  employment,  brought  before  end  of  term, 
plaintiSF  was  not  entitled  to  interest  on  whole 
amount  sued  for  from  institution  of  suit,  but 
only  on  monthly  installments  of  salary  as  they 
'be<»me  due,  before  or  after  institution  of  suit, 
— ^Puller  V.  Royal  Casualty  Co.,  196  S.  W.  756. 
4=>43  (Mo.App.)  Evidence  hM  to  present  a 
Jury   question   whether  the  services   were  sat- 


isfhetory  to  the  master,  and  therefore  whether 
the  master  could  discharge  the  servant  under 
the  clause  of  the  contract  providing  for  dis- 
charge if  the  services  were  unsatisfactory. — 
Butedi  V.  Emerson-Brantingham  Implement  Do., 
196  S.  W.  1024. 

®=>44  (Mo.App.)  In  employe's  action  for  dis- 
char|K  from  employment  under  contract  au- 
thorizing discharge  if  his  work  should  imve 
unsatia&ctory',  the  jury  should  have  been  in- 
structed to  find  for  plaintiff  if  he  was  discharg- 
ed foe  some  other  reason  than  that  his  services 
were  not  satisfactory. — Butsch  v.  Emerson- 
Brantingham  Implement  Co.,  196  S.  W.  1024. 

m.  KASTER'S  HABTTJTY  FOR  IH- 

JURIES  TO  SEB.'VAJXT. 

(A)   Natnre   and   Extent    In    Oeneral. 

^=>S7Y».  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=>  num- 
ber  sections  346-420,  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index  di- 
gests -will  be  found. 

«=s>88(6)  (Tex.Civ.App.)  Where  two  intersect- 
ing railroads  erected  an  interlocking  plant  for 
their  joint  use,  tSe  one,  knowing  that  servants 
of  the  other  would  use  the  plant,  was  under  the 
same  duty  to  keep  it  in  a  reasonably  safe  con- 
dition for  the  other's  employes  as  was  the  oth- 
er itself.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Grimes,  196  8.  W.  691. 
iS=>92(l)  (Tex.Civ.App.)  Defendant  railway, 
which  dedacted  certain  per  cent,  from  employe's 
wages  turning  it  over  to  hospital  assuciutiou, 
held  not  liable  for  damages  to  emploj-6  result- 
ing from  refusal  of  association  to  give  medical 
treatment  for  injuries.— Davis  v.  Gulf,  C.  &  S. 
F.  Ry.  Co.,  196  8.  W.  603. 

In  suit  against  hoe^ital  association  for  re- 
fusal of  physldan  to  give  plaintiff,  injured  rail- 
way employ^,  treatment,  held,  there  could  be 
no  recovery,  as  funds  contributed  by  plaintiff 
add  others  were  held  in  trust  for  purpose  of 
giving  medical  relief  and  could  not  be  applied 
to  payment  of  damages.— Id. 
9=996(1)  (Mo.App.)  Where  injury  may  have 
resulted  from  any  of  three  causes,  for  only  one 
of  which  master  is  liable,  there  can  be  no  recov- 
ery, where  real  cause  of  injury  is  left  purely 
to  conjecture.— West  t.  HoUady,  196  8.  W. 
403. 

(B)     Tools,    Maekinery,     AppUaBCes,    and 
Places  tor  Work. 

«=9lOI,  102(1)  rMo.App.)  Master  had  Is  right  to 
conduct  his  business  in  his  own  way,  provided 
method  adopted  was  reasonably  safe.— West  v. 
HoUady,  196  S.  W.  403. 

9=s3l07(5)  (Ark.)  Where  mining  of  coal  con- 
stantly changed  condition  of  miner's  working 
place,  it  was  necessarily  miner's  duty  to  make 
working  place  safe.— Central  Coal  &  Coke  Co. 
V.  Graham,  196  S.  W.  940. 
9=9|ll(l)  (Tex.)  Negligence  cannot  be  predi- 
cated upon  railroad's  failure  to  make  car  brake 
beam  safe  for  a  switchman  to  step  on  as  the 
car  approaches  him  standing  on  track  in  order 
to  ride  the  car  while  making  a  coupling. — 
Freeman  v.  Garretts,  196  S.  W.  506. 
9=9 II 9  (Tex.Civ.App.)  An  electric  light  com- 
pany owes  a  duty  to  employ^  to  place  high- 
voltage  wires  on  outer  ends  of  crossbeams  in 
aecoi^ance  with  usual  practice. — City  of  Weath- 
erford  Water,  Light  &  Ice  Co.  v.  Veit,  196  S. 
W.  986. 

9=»I25(1)  (Mo.App.)  Where  the  master  and  his 
foremen  knew  that  timbers  had  been  piled  in 
dangerous  and  negligent  manner,  it  was  their 
duty  to  remedy  situation,  and  they  were  clearly 
negligent  in  not  so  doing.— Clark  v.  Long,  166 
S.   W.   409. 

9=3125(8}  (Tex.Civ.App.)  Knowledge  of  danger 
from  high-tension  wires  in  close  proximity  to 
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telephone  wires  will  be  imputed  to  the  tete- 
I>bone  company  where  such  condition  had  long 
continued.— <)ity  of  Weatherford  Water,  Light 
&  Ice  Co.  V.  Veit,  196  S.  W.  086. 
^a»l27  (Tez.  Civ.  App.)  Employment  contract 
held  not  such  repair  work  as  invokes  the  doc- 
trine that  when  the  servant  is  engaged  In  mak- 
ing repairs  to  machinery  in  unsafe  condition 
the  master  is  not  required  to  provide  a  safe 
place  to  work.— Texas  &  P.  Ry.  Co,  v.  Sdielb, 
196  S.  W.  881. 

9=9 1 29(2)  (Mo. App.)  In  action  by  servant  for 
injuries  received  while  assisting  bjr  means  of 
a  pry  to  lift  block  of  wood  being  hoisted  by  ca- 
ble operated  by  compressed  air,  slipping  of  tongs 
on  block,  and  not  insufficiency  of  air  power,  was 

?rozimate  cause  of  injury. — West  v,  Hollady, 
96  S.  W.  403. 

(O)  Hetlkoda  of  WorlCt  Rules,  and  Orders. 

9=>I37(4)  (Mo.)  Bule  that  locomotive  engineer 
may  presume  track  clear  of  employes  is  inap- 
plicalue  where  he  knew  crew  were  engaged  in 

iacking  up  and  grading  track. — State  ex  rel. 
^usk  T.  £lU8on,  196  S.  W.  108S. 
^9 1 39  (Mo.)  A  locomotive  engineer's  negli- 
gence in  not  looking  to  ascertain  whether  his 
track  was  xslear  did  not  proximately  cause  in- 
jury to  an  employ^  who,  while  endeavoring  to 
signal  engineer  of  obstruction,  stepped  on  an- 
other track  and  was  injured  by  a  car  on  such 
other  track.— State  ex  rel.  Lusk  v.  Ellison,'  196 
S.  W.  1088. 

(D)  'WamlBs;  and  lastraetlaa;  Sarraat. 

9=3 1 50(4)  (Ark.)  It  was  employerls  duty  to  re- 
frain from  any  act  which  would  render  miner's 
working  place  more  insecure  without  warning 
employ6.--Central  Coal  &  Coke  Co.  v.  Graham, 
m  S.  W.  040. 

Employer  owed  duty  to  employe  to  exercise 
ordinary  care  to  inform  him  of  increased  dan- 
gers of  his  working  place  in  mine. — ^Id. 
«s»l54(l)  (Tex.Civ.ADp.)  Where  grab  setter 
was  aware  of  danger  attendant  opw  his  attempt 
to  chock  a  wheel  in  obedience  to  order  of  fore- 
man, held,  tliat  thpre  lyas  no  necessity  for  warn- 
ing by  foreman.— Kirby  Lujmber  Co.  t.  Hardy, 
196  S.  W.  211. 

Where  danger  of  employment  is  not  under- 
stood or  appreciated  by  adult  employ^,  the  mas- 
ter is  only  required  to  warn  him,  but  is  not 
required  to  explain  details  of  danger  or  how 
to  avoid  it,  where  danger  should  be  readily  un- 
derstood by  employ^,  and  in  neither  instance 
will  master  be  held  liable,  where  danger  is 
known  and  appreciated.— -Id. 

(B)  Fellow  Serraata, 

«=>r  85(13)  (Mo. App.)  Under  Bev.  Sts.  1900,  { 
3303,  where  street  railway's  motorman  in  charge 
of  car  negligently  failed  to  stop  before  reaching 
intersecting  railroad,  so  that  conductor  was  in- 
jured, street  railway  was  liable. — McKim  v. 
Metropolitan  St.  Ry.  Co.,  196  S.  W.  433. 
<S=»20K1)  (SIo.App.)  If  board  which  killed 
jtlaintifTs  intestate  was  left  in  dangerous  situa- 
tion by  fellow  servants,  there  could  be  no  re- 
covery unless  defendant  employer  or  his  fore- 
man negligently  failed  to  discover  and  remedy 
situation.— Clark  v.  Long,  196  S.  W.  400. 
«=>20l(4)  (Tex.Civ.App.)  If,  through  a  fellow 
servant's  negligence,  bricks  fell  on  plaintiff 
working  in  manhole,  employers  would  be  liable 
ii  the  danger  of  piling  the  brick  around  the 
edge  of  the  manhole  was  discovered  by  their 
foreman  in  time  to  have  it  remedied. — Atterbury 
y.  Horton  &  Horton,  196  S.  W.  2.33. 

(V)   RIaka  Asaamed  by  Servant. 

fi=203(l)  (Tex.  Civ.  App.)  iBeforo  Workmen's 
Compensation  Act,  if  employe's  injury  resulted 
from  risks  incident  to  his  employment,  of  which 
be  knew  or  in  exercise  of  ordinary  care  must 
have  known  or  had  been  apprised,  or  which 
were  obvious  or  grew  out  of  operation  oi  sim- 


plest laws  of  nature,  or  which  wai«  equally  as 
open  to  him  as  to  employer,  held,  that  emploji 
assumed  the  risks  and  is  not  entitled  to  recover. 
—Kirby  Liumber  Co.  v.  Hardy,  186  S.  W.  211. 
93s>204(8)  (Tex.Civ.App.)  In  railroad  employe's 
action,  in  which  both  parties  invoked  federal 
Kimployers'  Liability  Act,  held,  that  plaintiff 
did  not  assome  risk  if  his  injury  proximately  re- 
sulted from  negligence  of  feilow  servant,  in  ab- 
sence of  prior  knowledge  by  plaintiff  of  eodi 
negligence.— Gulf,  O.  &  S.  V.  By.  Co.  ▼.  Hall, 
196  S.  W.  613. 

9=»206  (Mo.App.)  If  master  has  in  fact  pro- 
vided a  reasonably  safe  place  for  servant  to 
work,  servant  is  held  to  have  assumed  all  or- 
dinary risks  of'  injury  to  himself  incident  to  the 
work,— Kaemmerer  v.  St  Louis  AjJe  Co..  196 
S.  W.  439. 

<S=»206  (Tes.Civ.App.)  Defense  of  assamed  risk 
rests  upon  implied  contract  on  the  part  of  the 
servant  to  assume  risk  of  all  dangers  ordinarily 
incident  to  the  service  in  which  he  is  engageo. 
—City  of  Weatherford  Water,  Light  &  Ice  Co. 
V.  Veit.  196  S.  W.  986. 

9=»2I7(10)  (Mo.App.)  A  servant's  knowledge  of 
defective  tools  does  not  defeat  his  recovery,  un- 
less danger  is  so  obvious  as  to  prevent  an  ordi- 
narily prudent  man  from  using  them,  espedally 
where  master  hns  promised  to  repair. — Humph- 
rey V.  LuBk,  IOC  S.  W.  53. 
«»222(2)  (Tex.Civ.App.)  Where  grab  setter 
was  aware  of  danger  attendant  upon  his  attempt 
to  chock  a  wheel  in  obedience  to  order  of  fore- 
man, h*ld,  that  presence  of  latter  acting  as  vice 
principal  did  not  deprive  emplcver  of  de&nse 
of  assumption  of  risk. — Elirby  Lomber  Co.  t. 
Hardy,  196  8.  W.  21L 

<8=>226(1)  (MoiApp.)  Where  master  is  negli- 
gent in  furnishing  servant  a  defective  appliance, 
there  la  no  room  for  assumed  risk  theory.^ 
Schults  V.  St.  Loaia  Malleable  Casting  Co.,  196 
S.  W.  52. 

<&=>226(1)  (Mo.App.)  Servant  does  not  assume 
risk  arlsincr  from  his  master's  negligence.— Whit- 
worth  V.  Schork,  196  S.  W.  72. 

(O)   Contributory    RearliKenee    of    Servant. 

<S^23I(1)  (Tex.CivApp.)  A  telephone  lineman 
could  assume  that  his  master  had  provided  him 
with  a  safe  place  to  work.--City  of  Weather- 
ford Water.  Light  &  Ice  Co.  v.  Veit,  196  S.  W. 
988. 

«=9234(1)  (Mo.App.)  Mere  knowledge  of  defects 
in  tools  is  not  necessarily  contributory  negli- 
gence unless  the  danger  therefrom  is  sutA 
as  to  threaten  immediate  injury. — Schultz  v. 
St.  Louis  Malleable  Casting  Co.,  196  S.  W.  52. 
«=»235(7)  (MoJlpp.)  WhUe  oMster's  doty  to 
furnish  reasonab^  safe  tools  cannot  otdinarily 
be  delega^ted,  ^et  be  is  not  Uaule  to  servant 
whoso  injury  is  due  to  his  own  failure  to  in- 
spect tools  nsed.— Humphrey  v.  Lusk,  196  &, 

€=>24l  (Ark.)  It  was  miner's  duty  to  nae  or- 
dinary care  to  learn  of  blasting  operations  by 
employer  endangering  his  working  place.— Cen- 
tral Coal  &  Coke  Oi.  v.  Graham,  196  S.  W. 
940. 

.  (H)  Actions. 

4s»250^  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  9=»  niuo- 
ber  sections  846-420,  at  tho  end  of  this  topic, 
where  the  matter  in  tliis  and  future  index  di- 
gests will  be  found. 

9s»256(l)  (Tex.CSy.App.)  In  action  for  death  of 
railroad  employ t,  allegation  of  petition  keid  not 
to  show  that  deceased  was  employed  in  inter- 
state commerce.— Ft.  Worth  ft  B.  G.  By.  Co. 
V,  Bird,  106  S.  W.  587. 

In  aotioa  for  death  of  a  tailroad  engine  in- 
spector, allegation  that  defendant  was  •  part  ot 
toe  F.  System  did  not  sufficient^  point  out 
fact  that  deceased  was  employed  in  interstate 
oommeroe.^Jd. . 
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•3»258(1)  (Mo.App.)  In  aotion  against  defend- 
ant employer  for  wrongful  death  of  plaintiff's 
intestate,  petition  charging  negligence  general- 
ly held  good  on  demurrer.— Olarlc  v.  L<»ik,  106 
S.  W.  409. 

«=s>258(12)  (Tez.CiT.App.)  A  servant's  com- 
plaint alleging  injuries  nom  defective  machinery 
furnished  him,  held  not  demurrable. — Palermo 
Bros.  V.  Cappe,  196  S.  W.  27S. 
«=>259(4)  (Tex.Civ.App.)  Petition  in  action 
for  death  of  railroad  employd  due  to  negligence 
of  fellow  servant  A«{d  to  state  cause  of  action 
under  Kev.  St.  1911,  art.  4fliM.— Ft  Worth  &  B. 
G.  Ky.  Go.  V.  Bird,  196  S.  W.  697. 
^=>264(4)  (Mo.App.)  In  action  against  em- 
ployer for  death  of  servant,  allegation  of  neg- 
Ugence  held  sufficiently  broad  to  permit  proof 
that  that  defendant  negligently  permitted  board 
which  killed  intestate  to  falL— Clark  t.  Long, 
196  S.  W.  409. 

«ss>265(5)  (Tenn.)  The  doctrine  of  .res  ipsa 
loquitur  h&d  not  to  apply  in  an  action  for  the 
death  of  a  workman  found  dead  in  an  air  shaft 
at  bottom  of  a  concrete  pier,  where  there  was 
evidence  from  which  the  jury  mij^ht  infer  negli- 
gence other  than  by  the  happening  of  the  ac- 
cident.— North  Memphis  Sav.  Bans  ▼.  Union 
Bridge  &  Construction  Co.,  196  S.  W.  492. 

The  doctrine  of  res  ipsa  loquitur  applies  be- 
tween master  and  servant  where  the  proof  ex- 
cludes the  presumption  of  the  master's  perform- 
ance of  duty  in  furnishing  a  safe  place  and  safe 
appliances  and  of  the  servant's  negligence,  his 
assumption  of  risk  or  injuAes  by  fellow  servant 
—Id. 

«=3274(4)  (Tez.Giv.App.)  In  section  hand's 
suit  for  injuries  received  when  hand  car  upon 
which  he  was  riding  collided  with  cow  on  track, 
evidence  that  right  of  way  was  not  fenced  held 
admissible  to  show  knowledge  of  danger. — St 
Ix>uis  Southwestern  Ry.  Caof  Texas  ▼.  Rob- 
erts, 196  S.  W.  1004. 

€=>276(2)  (Mo.App.)  In  action  against  employ- 
er for  death  of  employ^,  it  was  unnecessary 
that  there  be  any  direct  evidence  as  to  where 
the  board  came  from  that  struck  and  killed 
intestate.— Clark  v.  Long,  186  S.  W.  409. 
^=s>276(S)  (Tex.Civ.App.)  Evidence  held  to  war- 
rant finding  that  the  negligence  of  the  railroad 
in  permitting  a  defect  in  a  locomotive  step  to 
exist  was  the  proximate  cause  of  the  injury. — 
Texas  &  P.  Ry.  Co.  v.  Schelb,  196  S.  W.  881. 
^=3278(3)  (Mo.App.)  In  action  by  laborer  for 
injuries  from  blood  poisoning  from  slivered  ^k- 
er,  evidence  of  employer's  negligence  made  prima 
facie  case. — Schultz  v.  St  Louis  Malleable  Cast- 
ing Co.,  196  S.  W.  62. 

<8=s»278(3)  (Tex.Civ:App.)  Evidence  held  to 
show  master's  negligence  in  furnishing  a  defec- 
tive tool,  in  using  which  plaintiff  servant  was 
injured.— Palermo  Bros.  v.  Gapps,  196  S.  W. 
275. 

^::9278(10)  (Ark.)  Evidence  held  to  sustain 
verdict  for  mine  employ^  for  personal  injuries 
resulting  from  blasting  done  by  employer  with- 
out employe's  knowledge.— Central  Coal  &  Coke 
Co.  V.  Graham,  196  S.  W.  940. 
«=>278(11)  (Tex.Civ.App.)  In  action  by  tele- 
phone lineman  for  injuries  caused  by  high-volt- 
age wires,  evidence  held  to  show  that  employer 
•was  negligent— City  of  Wcatherford  Water, 
Light  &  Ice  Co.  v.  Veit  196  S.  W.  986. 
^=»278(12)  (Mojlpp.)  In  servant's  action  for 
injuries  alleged  to  have  been  caused  by  slipping 
of  tongs  on  block  of  wood  being  hoisted  there- 
by, evidence  held  insufficient  to  show  that  tongs 
were  defective.— West  v.  HoUady,  196  S.  W. 
4(». 

«=»278(13)  (Mo.)  Jury's  determination  that  re- 
volving shaft,  by  which  employe  was  injured 
was  located  so  as  to  be  dangerous  to  employes, 
and  80  required  by  Rev.  St  1909,  i  7&J8,  to 
be  jraarded,  held  sustained  by  evidence.— Shaw 
T.  Kansas  City,  196  S.  W.  1091. 


9:»278(14)  (Mo.App.)  In  action  aga^t  «m- 
ployer  for  death  of  employe,  evidence  Acid  to 
warrant  finding  that  defendant  and  his  foreman 
did  discover  board  which  fell  and  Ulled  intes- 
tate in  time  to  have  removed  it— Clark  v.  Long, 
196  S.   W.  409. 

4s>279(4)  (Tex.CiT.App.)  In  railroad  employe's 
action,  in  which  both  parties  invoked  federal 
IhniAoyeni'  Liability  Act,  evidence  held  to  sup- 
port finding  that  negligence  of  a  fellow  servant 
was  proximate  cause  of  plaintiff's  injuries.— 
Gulf,  G.  &  S.  F.  Ry.  Co.  v.  Hall,  196  S.  W. 
613. 

4=9280  (Mo.App.)  Plaintifi  em{>loye's  testimony 
that  two  other  employes  promised  to  sharpen 
shears  which  injured  him,  and  that  during  his 
employment  he  had  always  gone  to  them  for 
this  purpose,  held  insufficiant  to  establish  their 
authority  to  promise  such  repairs.- Humphrey 
V.  Lusk,  196  S.  W.  53. 

«=3280  fTez.CST.App.)  In  employe's  action  for 
injuries  while  working  as  grab  setter,  when  log 
was  thrown  against  him  bf  bunching  team 
which  had  been  attached  to  it  to  pull  it  up  a 
hill,  under  the  evidence,  Aeid,  that  he  assumed 
the  risk.- Kirby  Lumber  Co.  v.  Hardy,  196  S. 
W.  211. 

<^=»28l(l)  (Tei.CiT.App.)  Evidence  held  not  to 
show  contributory  negligence  on  the  part  of  a 
servant  using  a  defective  tooL — Palermo  Bros. 
V.  Capps,  196  S.  W.  275. 

€=>285(1)  (Ho-App.)  In  action  against  em- 
ployer for  death  ot  employe,  evidence  held  suffi- 
cient on  demurrer  to  show  that  board  which 
struck  and  killed  intestate  came  from  building 
under  construction.— C3ark  ▼.  Long,  196  8.  W. 
409. 

<S=>285(6)  (Mo.App.)  Plaintiff  employe's  testi- 
mony that  a  split  sliding  table  necessitated  hla 
shoving  boards  against  ripsaw  made  causal  con- 
nection between  defective  sliding  board  and  in- 
jury to  plaintiff's  hand  a  jury  question.— 
Woehner  v.  F.  C.  Riddle  ft  Bro.  Cask«t  Co.,  196 
S.  W.  381. 

<8»286(3)  Mo.App.)  If  employer  adopts  meth- 
od of  work  less  safe  than  method  usually  em- 
ployed by  ordinary,  careful,  and  prudent  mas- 
ters under  like  circumstances,  his  negligence  is 
for  the  jury.- Kaemmerer  v.  St.  Louis  Axle  Co., 
106  S.  W.  439. 

4=3286(17)  (Mo.App.)  Sjvidence  that  defendant 
employe  8  foreman  ordered  plaintiff  employe  to 
ascend  ladder  placed  upon  smooth  floor,  upon 
which  it  slipped,  injuring  plaintiff,  made  defend- 
ant's negligence  a  Jury  question. — Whitworth  t. 
Schurk.  196  S.  W.  72, 

4B>286(22)  (Mo.App.)  In  action  by  coremak- 
er's  helper,  for  injury  to  eye  from  flying  piece 
of  iron,  struck  off  casting  by  the  chipper,  whose 
stand  was  uninclosed,  evidence  held  to  make  de- 
fendant's negligence  a  question  for  the  jury. — 
Kaemmerer  v.  St  Lonis  Axle  Co.,  186  S.  W. 
439. 

«=>286(27)  (Tex.CiT.App.)  Where  a  bricklayer 
working  in  a  manhole  was  stru(^  by  falling 
brick  alleged  to  have  been  negligently  piled  too 
near  the  edge  of  the  manhole,  evidence  held  to 
make  the  master's  ncgli|!ence  a  jury  question.— 
Atterbury  v.  Horton  &  Horton,  196  S.  W.  238. 

fl=>286(48)  (Ark.)  It  was  question  for  jury 
whether  or  not  in  exercise  of  ordinary  caise  It 
was  sufficient  for  employer  to  Inform  only  one 
of  men  working  in  mine  of  increased  dangers.^ 
Central  Coal  &  Coke  Co.  v.  Graham,  196  S. 
W.  940. 

<tE9287(4)  (Tex.CiT.App.)  Evidence  held  not  to 
show  conclusively  that  fellow  servant  by  ordi- 
nary care  could  not  have  foreseen  injury  suf- 
fered .by  plaintiff  in  consequence  of  lus  act  In 
boring  hole  in  car  floor  witnout  giving  plaintiff 
warning.— Gulf ,  a  &  S.  F.  By.  Co.  v.  HaU,  196 
S.  W.  613. 
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«=9288(1)  (Tex.Civ.App.)  The  question  wheth- 
er tiie  servant  assumed  the  nsk  because  of 
which  he  was  injured  is  ordinarily  for  the  jury, 
and  not  the  court.— Texas  &  P.  Ky.  Co.  v. 
Sohelb,  196  S.  W.  881. 

<S=»289(1)  (Tex.Civ.App.)  In  railroad  employe's 
action,  in  which  both  parties  invoked  federal 
Employers'  Liability  Act,  evidence  held  not  to 
conclusively  establish  plaintiff  was  guilty  of 
contributory  negligence.— Gulf,  O.  &  S.  F.  By. 
Co.  V.  HaU,  190  S.  W.  613. 
«=9289(16)  (Mo.App.)  That  laborer  selected  a 
poker  with  slivered  end,  using  which  caused  a 
wound  to  his  hand,  resulting  in  blood  poisoning, 
was  not  contributory  negligence  as  a  matter  of 
law,  where  all  pokers  furnished  him  were  simi- 
larly defective. — Schultz  v.  St  Liouis  Malleable 
Casting  Co.,  196  S.  W.  52. 
<S=>289121)  (Mo.App.)  Although  helper  to  core- 
maker  in  foundry  knew  there  was  danger  in 
getting  rods  from  places  near,  the  chipper's 
stand,  yet,  since  snch  dan^r  was  not  so  obvi- 
ous as  to  threaten  immediate  injury,  he  could 
not  be  declared  negligent  as  a  matter  of  law. — 
Kaemmerer  v.  St.  Louis  Axle  Co.,  196  S.  W. 
4S9. 

«s>289(25)  (Mo.)  Question  of  contributory  neg- 
ligence of  employe  injured  on  unguarded  revolv- 
ing shaft  in  asphalt  plant  held,  under  evidence, 
for  the  jury.— Shaw  t.  Kansas  City,  196  S.  W. 
1091. 

«=>289(28)  (Mo.App.)  Whether  plaintiff  em- 
ploy€  was  guilty  or  contributory  negligence  in 
using  his  hands  to  push  boards  against  a  saw 
held  a  jury  question. — Woehner  v.  P.  C.  Riddle 
ft  Bro.  Casket  Co.,  196  S.  W.  381. 
«s»289(34)  (Ark.)  Question  of  whether  a  min- 
er used  ordinary  care  to  learn  of  blasting  op- 
erations endangering  his  working  place  held  for 
Jury.— Central  Coal  &  Coke  Co.  y.  Graham,  196 
S.  W.  940. 

«s»289(37)  (Mo.App.)  Evidence  that  plaintiff 
employ^  ascended  ladder  placed  on  smooth  floor 
without  supports,  in  response  to  foreman's  order 
to  do  so  quickly,  does  not  establish  contribu- 
tory negligence  as  matter  of  law. — Whitworth 
V.  Schurk,  196  S.  W.  72. 

«B»289(39)  (Tex.  Civ.  App.)  In  railroad  em- 
ploye's action  in  which  both  parties  invoked  fed- 
eral Eimployers'  Liability  Act,  evidence  held  not 
to  conclusively  establish  that  plaintiff's  contribu- 
tory negligence  was  sole  cause  of  injuries. — 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  HaU,  196  S.  W. 
613. 

«=929l(8)  (Ark.)  Requested  instruction  that  it 
was  miner's  duty  under  all  circumstances  to 
protect  himself  from  falling  rocks  was  properly 
refused,  in  view  of  the  issues.— Oentral  Coal  & 
Coke  Co.  V.  Graham,  196  S.  W.  940. 

^=>29l(13)  (Mo.App.)  In  action  against  de- 
fendant employer  for  wrongful  death  of  plain- 
tiff's intestate,  objection  to  instruction  on 
ground  that  it  permits  recovery  on  mere  guess 
as  to  what  caused  the  injury  held  not  well  tak- 
en.—Clark  V.  Long,  196  S.  W.  409. 

«=9293(13)  (Mo.App.)  In  action  by  servant  for 
injuries,  where  alleged  grounds  of  negligence 
were  dull  tongs  used  to  raise  blocks  of  wood 
and  insufficient  air  power,  instruction  held  too 
general  where  not  confining  grounds  of  negli- 

tence  to  those  alleged.— West  v.  HoUady,  196 
I.  W.  408. 
«s»295(3)  (Mo.Apn.)  Where  jury  might  have 
found  that  plaintiff's  injury  was  purely  an  ac- 
cident incident  to  work,  master  was  entitled  to 
instruction  that  ordinary  dangers  incident  to 
employment  were  assumed  by  plaintiff. — West 
V.  BoUady,  196   S.   W.  403. 

rv.  UABirrrrEB  for  nrjinuiis  to 

THIRI)  PERSONS. 
(B)  Work  o(  Independent  Contraetor. 

4=>3IS  (Tex.Oiv.App.)  Ordinarily  en  original 
employer  is  not  liable  for  the  acts  of  an  inde- 


pendent contractor,  where  he  has  retained  no 
control  as  to  the  manner  of  doing  the  wM'k. — 
North  American  Dredging  Co.  v.  Fogli,  196  S. 
W.  25R. 

«=>3I9  n'ex.Civ.App.)  Where  the  very  natnre 
of  the  work  contracted  to  be  done  subjects 
to  probable  injury  the  person  or  property  of  an- 
other, the  party  contracting  for  such  work  is 
liable  for  the  acts  of  an  independent  contractor 
performing  it. — North  American  Dredging  Co. 
V.  Pugh,  196  S.  W.  258. 

Notwithstanding  dredging  work  was  let  to  an 
independent  contractor,  the  person  letting  the 
contract  was  responsible  for  injuries  to  adjoin- 
ing landowner,  caused  by  constructian  of  levees 
on  the  bank,  and  by  pumping  silt,  etc.,  necessa- 
rily cast  upon  the  land  behind  the  levees. — Id. 


EK8ATIOH 


VI.  woBXMiiN's  oo: 

ACTS. 
(B)  Oompennatlon. 

«s>388  (Tex.Civ.App.)  Under  the  Workmen's 
Componsaticm  and  Employers'  Liability  Act, 
only  the  dependent  and  widowed  mother  of  de- 
ceased minor  servant,  and  not  his  minor  broth- 
ers and  sisters,  held  entitled  to  compensation. — 
Southern  Surety  Co.  v.  Moore,  196  S.  W.  187. 

(C)  ProceedinK*. 
«3>4tt  (Tex.Civ.App.)  Under  Acts  3Sd  L«.  pt. 
1,  H  10,  16,  and  part  4,  §  2  (Vernon's  Sayles' 
^n.  Civ.  St.  191<t  arts.  624«1,  524(hiDn. 
5246yyyy)  as  to  payment,  an  injured  employ^ 
suing  an  indemnity  company  in  which  the  em- 
ployer was  insured,  in  the  absence  of  agreement, 
la  entitled  to  judgment  in  lump  sum  for  the 
compensation  alresidy  due  and  for  weekly  install- 
ments during  the  balance  of  the  time  in  which 
he  is  entitled  to  compensation. — American  In- 
demnity Co.  T.  Hubbard,  196  S.  W.  1011. 

MATURITY. 

See  Bills  and  Notes,  <S=*12A. 

MAYOR. 

See  Municipal  0<»p<H:ations,  4=»168. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=995,  216. 

MECHANICS'  LIENS. 

n.  RIGHT  TO  tXEX. 

(B)   Service*  Rendered  and  Materials  Fur- 
nished. 

€=;>52  (Mo.App.)  Where  a  contract  provided  for 
the  fnmiehmg  of  all  the  material  needed  by  a 
lot  owner  for  the  construction  of  a  residence, 
an  item  for  lumber  used  in  constructing  laun- 
dry posts  in  the  yard  is  properly  included  in  tlie 
ordinal  account.— Tull  t.  Fletcher,  196  S.  W 

(C)  Airreement  or  Consent  of  O^mer. 

<8=>68  (Tenn.)  Under  Married  Women's  Act, 
removing  coverture  disabilitieB,  mechanic's  liens 
created  by  Shannon's  Code,  {  3531,  attach  to 
wife's  general  or  separate  estate  aa  if  she  was 
unmarried  without  complying  with  section  3532, 
providing  that  lien  attaches  when  written  con- 
tract was  signed  by  wife. — Gould  v.  Frost,  196 
S.  W.  919. 

<S=976  (Mo.App.)  Where  a  lot  owner  contract- 
ed with  matenalm^  to  furnish  ail  the  mate- 
rials necessary  to  erect  a  residence,  and  subse- 
quently conveyed  the  property  to  defendants,  for 
whom  he  erected  certain  laundry  posts  at  their 
request,  they  are  estopped  to  assert  that  tbe 
owner  was  a  contractor  as  against  the  material- 
man's claim  for  iien.— lull  t.  Fletdier,  186  8. 
W.  436. 
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XT.  OMBKATIOH  AKO  EFFECT. 

(A)  Amount  «nd  Extent  «(  Uen. 

>I69  (Mo.App.)  That  there  ia  a  lapae  of 
time  between  the  lost  item  and  tiie  next  to  the 
last  does  not  change  the  right  of  the  material- 
man to  a  lien.— Till  t.  Fletcher,  196  8.  W. 
436. 

vi.  waiver,  disoharoe,  release, 
aud  satisfaotxoit. 

(A)   Tiraiver  of  Rlcbt   to   Uen. 

«=>208  (Tex.Civ.App.)  In  view  of  Rov.  St 
1911,  art.  5622,  where  contract  of  aabcontractor 
expressly  waived  and  released  lien  for  labor  or 
material,  in  action  on  quantum  meruit,  alleging 
rescission,  subcontractor  held  not  entitled  to  me- 
dianic's  lien.— ColUnsviUe  Mfg.  Co.  t.  Street, 
196  S.  W.  284. 

(O)  Bztlnirnliilinient,  Releaae,  or  Paymest. 

®=>233  (Mo.App.)  Where  a  landowner  con- 
tracted with  a  materialman  for  all  materials  re- 
quired for  the  erection  of  a  dwelling,  the  f^ 
that  in  the  midst  of  the  construction  he  con- 
veyed the  property  to  another  does  not  affect 
the  rights  of  the  materialman  to  a  lien  as  an 
original  contractor.— Tull  v.  Fletcher,  196  g.  W. 


Where  a  materialman  contracts  with  a  lot 
owner  for  materials  ased  in  constructing  a  res- 
idence, he  is  not  bound  to  take  notice  of  a  sub- 
sequent conveyance  of  the  property  by  the  own- 
er.— Id. 

Where  a  lot  owner  contracted  with  a  mate- 
rialman to  sell  him  all  the  material  he  should 
require  to  erect  a  residence  thereon,  the  fact 
that  the  owner  sold  the  property  to  another  and 
erected  certain  laundry  posts  which  were  not 
required  under  the  contract  of  sale  does  not  pre- 
vent such  item  from  being  lienable  under  the 
original  contract  with  the  materialman,— Id. 

MERGER. 

See  Contracts,  <S=>245. 

MINES  AND  MINERALS. 

See  Master  and  Servant,  «=>160,  241,  278,  289. 

n.  TITIX,  OONVETAHOE8.  AHD 
OONTRAOTS. 

^=»77  (Tex.Civ.App.)  TTnder  lease  of  oil  lands, 
act  of  lessee  in  representing  that  no  <oii  had 
been  found  and  releasing  land  to  lessor  held  not 
breach  of  lease  contract.— Arnold  v.  Producers' 
Oil  Co.,  196  S.  W.  736. 

m.   OPERATTOK    or    MINES,    Q1TAR- 
RIES.  AHD  WEIiLS. 


>I24  (Mo.)  Where  managers,  in  charge  of 
mining  operations  of  corporation,  with  knowl- 
edge of  plaintilTs  objections  thereto,  dumped 
tailings  upon  his  land,  they  were  liable.— Robin- 
son T.  Moark-Nemo  Consol.  Min.  Co«  186  S. 
W.  1131. 

MINORS. 

See  Death,  «S399. 

MISCARRIAGE 

See  Abortion. 

MISJOINDER. 

See  Appeal  and  Error,  «=9l03e,  1039. 

MISREPRESENTATION. 

See  False  Pretenses;    Fraud;    Insurance, 
256-285;    Sales,  «=s>38. 


MISTAKE. 

See  Evidence,  «5>433;   Beformation  of  Instru- 
ments. 

MITIGATION. 

See  Damages,  4=362. 

MODIFICATION. 

See  Contracts,  «=9241 ;  Trial,  <8=>267. 

MONEY  RECEIVED. 

See  Payment,  «s>87;    Vendor  and  Purdiaser, 

<S=>3»1,  341. 
«=s>l7(l)  (Tex.Civ.App.)  Amended  petition,  in 
action  to  recover  interest  in  advertising  con- 
tract conveyed  by  defendant  to  third  person  with 
fraudulent  intent,  held  to  entitle  plaintiff  to  re- 
cover his  interest  in  the  proceeds.— Pyle  v.  Park, 
196  S.  W.  243. 

MONOPOLIES. 

n.  TRirSTB   AMD    OTBtER   OOMBINA> 

TIOITB  IN  RESTRAINT 

OF  TRADE. 

«s»23  (Tex.Civ.App.)  In  action  on  contract  for 
purchase  of  assets  of  a  bank  by  an  individual, 
evidence  held  to  justify  a  jury  finding  that  in- 
dividual purchased  in  behalf  of  another  bank, 
which  ratified  transaction,  though  without  prior 
knowledge  thereof,  so  that  anti-trust  statute 
(Rev.  St.  1911,  arts.  7796-7800)  applied.— Long- 
ford V.  Power,  196  S.  W.  662. 

MORTALITY  TABLES. 

See  Bvidenoe,  «s>364. 

MORTGAGES. 

See  Appeal  and  Brror,  4=»82,  907;    Chattel 
Mortgages;    Homestead,  9:996. 

I.  REQinSITES  AND  VAUDITV. 

(A)  Nntnre  and  ESanenttMla  of  Converanooa 

aa    aeenrlty. 

«=5>32(6)  (Tex.C5iv.App.)  Whether  a  conveyance 
absolute  on  its  face  with  an  agreement  for  re- 
purchase is  a  mortgage  or  a  conditional  sale 
will  depend  upon  continuance  of  relation  of 
debtor  and  creditor.— Wedgworth  v.  Pope,  196 
S.  W.  621. 

«=>39  (Tex.CivJipp.)  Where  a  deed  with  agree- 
ment for  a  reconveyance  did  not  state  whether 
grantor's  notes  would  be  satisfied  in  event  his 
failure  to  repurchase,  the  question  of  intention 
of  parties  was  for  the  Jury.— Wedgworth  t. 
Pope,  196  S.  W.  621. 

m.   CONSTRUCTION  AND   OPERA- 
TION. 

(B)  Parties    and   Debts    or   Iilabllltles    8» 

onrea. 

«=>II6  (Tex.Civ.App.)  That  improvements  call- 
ed for  by  a  mechanic's  lien  contract  were  com- 
pleted by  other  workmen  would  not  affeet  own- 
er's liability  to  pay  or  his  liability  by  virtue 
of  a  deed  of  trust  and  secured  note  given  to  in- 
duce payee  to  pay  for  such  Improvements.— 
Blackmon  v.  Texas  Securities  Co.,  106  S.  W. 
590. 

(O  Property   Hortarasred,   and   Batatea   o< 
Parties  Therein. 

^9l33  (Tex.Civ.App.)  If  it  was  not  intended 
by  parties,  in  giving  and  accepting  trust  deeds, 
that  nursery  stock  on  land  conveyed  should  be- 
come permanent  acquisition  to  soil,  such  stock 
would  be  personalty,  and  would  not  be  affectpd 
by  trust  deed  liens. — Colonial  Land  ft  Loan  Co. 
V.  Joplin,  196  S.  W.  626. 

Nursery  stock  on  land  conveyed  by  trust  deed, 
which   had    no   value  unless  transplanted  and 
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sold  annually,  held  personal  property,  and  not 
subject  to  lien  of  trust  deed.— Id. 

$s»l37  (Tex.CiT.App.)  Mortgage  or  deed  of 
>trust  is  but  security  for  debt;  title  remaining 
in  mortgagor,  sabject  to  be  divested  by  foreclo- 
sure.—Browne  T.  King,  190  8.  W.  884. 

(D)  Iiien  and  Prlorltr- 

«=>I86(5)  (Tex.Ciy-A.pp.)  On  intervention  in 
receivership  proceedings  by  mortgagee,  who  was 
purchaser  at  foreclosure  proceedings,  to  secure 
application  of  proceeds  of  pale  of  nursery  stock 
on  mortgaged  land  to  balance  of  his  foreclcenre 
judgment,  evidence  held  to  show  that  it  was  in- 
tention of  parties  that  such  nursery  stock 
should  remain  personal  property. — Colonial 
lAsd  &  Loan  Co.  ▼.  JopUn,  196  S.  W.  626. 

TI.   TBA17SFER  OF  PROPEBTT  MORT. 

GAGED    OB.    OF    EQUITY    OF    XE- 

DEMFTION. 

^s>274  (Tex.Clv.App.)  Where  deed  from  mort- 
gagor, subsequent  to  execution  of  mortgage  and 
prior  to  its  foreclosure,  was  at  once  recorded, 
rights  of  parties  holding  under  such  deed  could 
be  divested  in  the  foreclosure  proceedings  only 
if  they  were  made  parties.— Browne  v.  King, 
196  S.  W.  884. 

X.  FOBECI.0817BE  BT  AOTIOH. 

(F)  Pleadlnv  utd  BTldence. 

4=9460  (Tex.Civ.Ai>p.)  In  an  action  on  secured 
note  and  to  foreclose  vendor's  lien,  taxes  pro- 
vided for  in  deed  of  trust  having  been  paid  by 
plaintiff  at  the  written  request  of  defendants 
and  under  a  stipulation  in  deed  of  trust  that 
same  were  valid  liens,  and  that  plaintift  would 
thereby  be  subrogated,  plaintiff  was  not  requir- 
ed to  prove  a  proper  assessment  and  rendition 
of  the  property  for  taxes  as  a  prerequisite  of 
foreclosure  of  such  tax  lien. — Blackmon  y.  Tex- 
as Securities  Co.,  196  S.  W.  590. 

4=s>46l  (Tex.CivApp.)  In  an  action  on  secur- 
ed note  and  to  foreclose  mortgage  securing  ven- 
dor's lien  held,  that  assignments  of  error  to  ad- 
mission in  evidence  of  vendor's  lien  note  taken 
by  plaintiff  as  part  consideration  of  the  secured 
note  and  deed  of  trust,  and  also  a  judgment 
and  deed  thereunder  to  defendants'  grantor,  in- 
troduced as  muniments  of  her  title  to  the  prop- 
erty before  she  sold  it  to  defendants,  will  be 
overruled.— Blackmon  v,  Texas  Securities  Co., 
196  S.  W.  690. 

d)  Judarmeat  or  Decree  and  Bzeovtlon, 

4=s>49l  (Tez.Civ.App.)  Where  mortgagor  was 
entitled  to  sever  personal  property  on  land,  court 
may  cause  such  severance  in  foreclosure  pro- 
ceedings.—Colonial  Land  *  Loan  Co.  v.  Joplin, 
196  S.  W.  626. 

(M)   Review. 

*=»579  (Tex.Civ.App.)  Where  plaintiff,  in  suit 
to  foreclose  deed  of  trust,  purchased  property 
under  order  that  lands  and  nursery  stock  there- 
on be  sold  separately,  decision  on  appeal  that 
purchaser  coold  not  enjoin  removal  of  nursery 
stock  in  accordance  with  order  held  not  deter^ 
mination  of  question  whether  such  nursery 
stock  was  personal  property. — Colonial  Land  & 
Loan  Co.  v.  Joplin,  196  S.  W.  626. 

MOTIONS. 

See  Appeal  and  Error,  <S=»281-302;  Continu- 
ance; Injunction,  ®=»176;  Judgment,  <g=> 
263,  265;  New  Trial.  ®=Jll7-ir>4;  Pleading, 
«=»355,  864,  426;    Trial,  «=>89,  169. 

MOTIVE. 

See  BMdence,  «x>18a;   Homicide,  «es>l80. 


MyWCIPAL  CORPORATIONS. 

See  Counties ;  Electricity,  €=>1^  ;  Injnnction, 
<S3966;  Schools  and  School  Districts;  Set- 
off and  Counterclaim,  «s»29. 

ET.  FBOCEEOINGS    OF   COinfCII.    OB 

OTHEB  GOVSBNING  BODT. 
(B)  Ordiaancea  aad  By-lAvra  ia  OcaeraU 

€=3lll(4)  (Tez.Civ.App.)  Laredo  city  ordinance 
of  December  22,  18^  is  entirely  void,  since 
provision  antherlslng  tax  levy  of  45  cents  per 
1^100  in  violation  of  constitutional  limitation, 
is  an  inseparable  part  ot  ordinance  all  of  whose 
provisions  are  connected  in  subject-matter. — CSty 
of  r.*redo  v.  Frishmuth,  196  S.  W.  190. 
4b9|  16  (Toz.Civ.App.)  Laredo  city  ordinance  of 
May  19,  1883,  providing  for  payment  of  bonds 
by  revenue  derived  from  taxation,  sale  of  lots, 
etc.,  was  not  repealed  by  unconstitutional  ordi- 
nanoe  of  December  22,  1888,  providing  that  ea- 
tire  amount  be  raised  by  tax  levy  of  45  cents 
per  $100  in  violation  of  constitutional  amend- 
ment limiting  such  levies  to  2S  cents  per  flOO. 
—City  of  Laredo  v.  Frishmuth,  196  8.  W.  190. 

V.   OFFIOEBS,  AOEirrS,  AHB  EK- 

PX.OYES. 

CA)   Hualoipal  Olllcers  In   GeaeraL 

«Bt68  (Ky.)  Under  Ky.  St.  i  3499,  part  of 
charter  of  cities  of  fourth  dass,  mayor  of  city 
of  fourth  class  could  not  direct  city  attorney  to 
bring  suit  to  enforce  observance  of  an  ordinance, 
unless  authorized  by  city  conndl  to  do  so.— 
Oalanty  &  Alper  v.  City  of  MaysviUe,  196  S. 

w.  leS. 

IX.  FTTBIilO  nCPBOVEMElfTS. 

(A)  Power     to     Make     ImproireBieBts     ar 

Oraat  Aid  Tberefor. 

<g=>288(2)  (TeK.Civ.App.)  Inhibition  of  Const 
art  11,  i  5,  and  of  Abilene  Charter,  art  4,  |  4, 
held  not  to  prohibit  city's  contracting  tor  re- 
pairs to  or  for  permanent  improvements  of 
streets,  same  to  be  paid  for  at  completion  out 
of  available  funds  then  on  hand. — Sayles  v.  City 
of  Abilene,  196  S.  W.  1000. 

(B)  Prellmlnarr     Proeeedlaars    aad    OrdW 

aaaees  or  Reaolatloas. 

4=3293(2)  (Mo.)  Resolution  of  necessity  for 
improving  boulevard,  bringing  it  to  grade,  pav- 
ing and  curbing  it;  held  Insufficient  under  Rev. 
St  1909,  §  9411.  to  inform  owners  of  nature  of 
proposed  improvement,  so  they  might  inteU- 
gently  protest  against  it — Delmar  IJav.  Co.  t. 
Lewis,  196  S.  W.  1137. 

(O)  Coatracts. 

<Scs>347(l)  (Tenn.)  Coal  furnished  a  construe- 
tion  company  engaged  on  a  public  contract  to 
operate  its  machinery  held  material  used  in  the 
performance  of  the  contract  within  Acta  18B9. 
c.  182,  protecting  laborers  and  famisbers  ol 
material.- Pittsburg  Coal  Co.  v.  Southern  A»- 
phalt  &  Construction  Co.,  196  S.  W.  490. 
«=>347  (2)  (Tenn.)  There  is  no  want  of  priv- 
ity between  plaintiff  furnishing  ccal  to  a  tmblie 
contractor  and  his  surety  in  a  suit  against  him 
and  his  surety  under  Acts  1899,  a  182.— Pitts- 
burg Coal  Co.  V.  Southern  Asphalt  &  Ooostruc- 
tion  Co.,  196  S.  W.  490. 

«=3348  (Mo.)  Where  bond  of  one  who  bas  con- 
tracted  with  city  to  construct  flow  line  provides: 
that  suit  may  be  entered  on  bond  by  dty  to  n<<r 
of  any  materialman  at  his  instance,  such  suit 
may  be  brought^  by  city  at  relation  of  material- 
man.— City  of  St.  Locds  v.  Parker- Washiostao 
Co.,  196  S.  W.  767. 

4=»3S2  (Mo.)  In  action  against  contractor  for 
price  of  pipe  guaranteed  to  stand  city  tests, 
to  be  used  in  laying  city  flow  line,  where  final 
pressure  tests  were  to  be  made  after  flow  line 
was  laid,  and  must  be  satisfactory  to  water 
oommisaioacr,  tests  made  by  cit7  repiuauitativa 
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at  foctory  in  course  ot  mannfactuie  d!d  sot 
amonnt  to  final  test  and  acceptance  of  material. 
—City  of  St.  Louis  v.  Parker- Wasliington  Co., 
186  S.  W.  787. 

(K)  ABBcsBtnemts  for  Beneflta,  Mad  Bveelal 

«s>422  (Ark.)  Situs  of  personal  property  fol- 
lows domicile  of- owner.— Snetsex  r.  Gregc,  196 
S.  W.  825. 

^=>425(4>  (Mo.App.)  PremiaeB  of  a  street  rail- 
road in  front  of  Wbich  the  company  has,  under 
tbe  requirements  Of  its  franchise,  payed  a  street, 
are  liable  for  a  paving  tax.  bill  issned  against 
them,  where  they  are  induded  within  procefed- 
ings  to  pave  street — Mnnicipal  Securities  Corp. 
T.  Metropolitan  Street  Ry.  Co.,  196  S.  W.  400. 

9=>429  (Mo.App.)  A  paving  contractor  does 
paving  work  in  front  of  premises  against  which 
a  pavmt;  tax  bill  is  issued,  where  he  paves  only 
the  longitudinal  half  of  the  street  Opposite  the 
side  un  which  premises  are  situated. — Municipal 
Securities  Corp.  t.  Metropolitan  Street  Ky.  Co., 
196  S.  W.  400. 

4=>43l  (Mo.App.)  Premises,  in  front  of  which 
street  lias  been  paved  by  atleet  railcoad  com- 
pany, as  WKtsideration  for  grant  of  francUse^ 
•bould  bear  share  of  cost  of  the  entire  improve- 
ment proportionate  to  its  firontage  m.  street, 
regardless  of  cost  of  work  there,  where  cimrtec 
provides  that  city  shall  charge  each  lot  with  its 
proper  share  of  oast  of  paving  according  to 
frontage  of  land  on  street  paved. — Municipal 
Securities  Corp.  v.  Metrofwlitan  Street  Hy,  Col, 
196  S.  W.  40a 

AU  property  is  benefited  alike  in  an  improved 
district;  therefore  all  should  bear  propor- 
tionately the  coat  of  the  improvement,  though 
no  work  is  done  in  front  of  premises  texed. 
— Id. 

The  fact  that  the  amonnt  of  paving  in  front 
of  defendant's  property  is  less  than  that  in 
front  of  other  property  abutting  on  the  street 
does  not  relieve  the  defendant  whose  land  abuts 
<m  the  space  where  the  amount  of  pavement  is 
the  smaUest  of  the  burden  of  paying  his  pro- 
portionate amount  of  the  cost  of  the  entire 
work. — Id. 

9=9437  (Ark.)  Special  assessments  to  pay  cost 
of  local  improvement  are  levied  on  property  it- 
self, not  against  owner  am  personal  liatdtity, 
and  benefit  must  be  to  property  itself  to  Justify 
taxation.— Snetzer  v.  Gregg,  196  S.  W.  925. 
«=9450(4)  (Ark.)  Variance  between  petition  fftr 
formation  of  improvement  district  and  the  ordi- 
nance, as  towork  to  be  done,  held  to  prevent 
legal  formation  of  district. — ^Less  v.  Improve- 
ment IHst.  No.  1  of  Hoxie,  196  S.  W.  464. 

There  is  no  valid  formation  of  an  improve- 
naent  district,  where  it  is  left  to  the  discretion 
of  the  commissioners  to  determine  the  sidewalks 
to  he  improved. — Id. 

«=>479  n«o.App.)  Though  Rev.  St  1909,  Si 
10290-10297,  reqoirea  plats  of  additions  to 
towns  to  be  made  and  died  and  acknowledged, 
a  special  tax  levied  according  to  a  plat,  though 
not  executed  and  recorded  in  conformity  with 
statute,  held  valid.— Parker-Washington  Co.  v. 
Bradley,  196  S.  W.  111. 

Where  a  plat  with  numbered  lots  has  been 
filed,  an  assessment  for  special  improvements  ac- 
<x>rding  to  the  numbers  filed  is  proper. — Id. 

«=>485(5)  (Mo.)  Under  Rev.  St  1909,  S  9408, 
tax  bills  for  special  assessments  for  mnnicipal 
improvements  offered  in  action  on  bond  cove- 
nanting to  pay  them  were  prima  facie  evidence 
of  regularity  of  proceedings  underlying  their 
validity.— Delmar  Inv.  Co.  v.  Lewis,  196  S.  W. 
1137. 

I'nder  Rev.  St  1909,  &9406,  special  tax  bUls 
ren airing  to  be  registered  and  attested  by  prop-  < 


er  officers,  when  admitted  in  evidence,  (Ore  ac- 
companied by  the  presumption  indulged  in  favor 
of  authorized  acts  of  public  ofiScers  and  of  TOlid- 
ity  of  public  records.— Id. 

(F)  IBBteresmeat  of  Afeaeasaiekta  aad  Spe* 
elal  Taxes. 

iS=»564  (Mo.App.)  St  Louis  City  Charter,  art 
6,  i  25,  as  amended  in  1901,  held  not  to  bar  an 
acRon  oh  special  tax  bills  payable  in  install- 
ments in  two  years  after  the  failure  to  pay  an 
installment— Parker^ WasMngton  Co.  v.  Bradley, 
196  a.  W.  111. 

®=»567(1)  (Tex.€ivApp.)  Charter  of  City  of 
ft  Worth,  c  12,  g  16  (Special  AcU  Slat  L^ 
C;  31),  making  improvement  certificate  prima 
facie  evidence  of  facts  of  regularity  recital,  held 
to  relate  to  proof  only,  and  not  to  relieve  cer- 
tificate owner  from  proper  pleadings  to  show 
liability  of  property  owner.— Wooten  v.  Texas 
Bitulithlp  Co.,  196  S.  W.  601. 

<S=>568(3)  (Mo.App.)  Bvidence  held  to  warrant 
judgment  that  a  landowner  by  bis  own  acta  es- 
tabBshed  lot  lines  in  accordance  with  a  plat 
showing  certain  streets  and  alleys  so  as  to  make 
valid  a  tax  based  upon  the  plat — ^Parker-Wash- 
ington Co.  V.  Bradley,  196  S.  W.  111. 

«=»S86  (Ark.)  Special  assessments  to  pay 
coat  of  local  improrement  are  levied  on  prop- 
erty itself,  not  against  owner  as  personal  lia- 
bility, and  benefit  must  be  to  property  itself 
t»  Jnatify  taration ,  — Snetser  v.  Gregg.  19B  S; 

w.  aeuk 
X.  Foiao£  powtat  aks  ttsovi^- 

TIONS. 

(A)  DelcarattoB,    Kxt«Bt.    aiUI    ESxerolsa    ot 
P»vr«r. 

«s»6tl3  (Ky.)  Under  Kj.  St  f  8490,  council  of 
city  of  fourth  class  had  power  by  ordinance  to 
prohibit  erection,  vritMn  specified  fire  limits,  of 
buildings  made  of  frame  or  wood,  part  frame, 
hoUew  concrete  biodM,  and  iroo-dad  or  yeneerad 
structures  op  tentK— Galanty  &  Alper  v.  City  of 
Maysvflte,  196  S.  W.  169. 

Ordinance  of  city  of  fourth  class,  prohibiting 
within  specified  fire  limits  erection  of  frame 
or  wood,  iron-clad,  or  veneered  structures,  when 
applied  to  iron-cla4  or  veneered  frame  building 
with  a  roof  partly  of  wood,  held  not  too  in- 
definite to  be  enforceable. — la. 

<8s>62l  (Ky.)  Despite  Kv.  St  g  3490,  councU 
of  city  of  foiurth  dass  could  not  grant  permission 
to  individual  to  erect  bnOding  in  conflict  with 
its  general  ordinance,  prohibiting  erection  of 
such  buildings  within  specified  fire  limits.— Gal- 
anty  &  Alper  v.  City  of  Maysville,  196  S.  W. 
169. 

«=>623(1)  (Ky.)  Where  dty's  fire  limits  ordi- 
nance provided  penalty  by  fine  for  violation,  rem- 
edy was  not  exclusive,  but  dty  could,  in  civil 
case,  secure  removal  of  building  erected  or  re- 
paired in  violation  of  ordinance. — Uaianty  & 
Alper  V.  City  of  Maysville,  196  S.  W.  169. 

9s»62S  (Ky.)  City  ofiScers  charged  with  enforce- 
ment of  building  ordinances,  or  supervision  of 
construction  of  buildings,  being  invested  with 
authority,  courts  will  not  be  disposed  to  over- 
ride such  authority  once  exerted,  unless  action 
taken,  whether  by  ci^  council  or  officers,  was 
arbitrary,  unreasonable,  or  capridous.— titdanty 
&  Alper  V.  City  of  Maysville,  196  S.  W.  168. 

Ordinance  of  city  of  fourth  class,  prohibiting 
erection  of  any  iron-clad  or  veneered  structures 
or  tents  within  certain  limits,  when  applied  to 
iron-veneered  structure  with  roof  partly  of  wood, 
was  not  so  unreasonable  or  arbitrary  as  to  be 
invalid. — Id. 
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XZ.   USE  AND  REQUT.ATIOIT  OF  PUB- 
LIC rXAOES,  FROFEBTT, 
AND  WORKS. 

(A)  Streets  and  Other  Pnblle  'Way*. 

«=»684,(Mp.)  Grants  of  franchises  and  special 
privileges  are  always  to  be  construed  -  moBt 
strongly  against  donee  and  in  favor  of  public. — 
Memphis  Electric  Light,  Heat  &  Power  Co.  v. 
City  of  Memphis,  196  S.  W.  1113. 

<g=3705(2)  Ol<Io.App.)  Under  Laws  19U,  p.  322, 
held  that,  if  plaintiff  on  a  motorcycle  was  war- 
ranted in  believiag  he  could  safely  proceed  at 
an  intersection  of  streets  after  exercising  rea- 
sonable care,  he  was  not  required  to  look  back 
to  see  whether  an  automobile  approaching  on 
intersecting  street  would  turn  toward  and  over- 
take him.— Hopkins  t.  Sweeney  Automobile 
School  Co.,  196  8.  W.  772. 

9b9706(2)  (Mo.)  Pedestrian's  petition,  charging 
that  defendant  negligently  drove  bis  automobile 
and  thereby  injured  the  pedestrian,  is  sufficient 
to  let  in  the  humanitarian  doctrine. — Frankel  v. 
Hudson,  196  S.  W.  1121. 

®=»706(6)  '(Mo.)  Evidence  held  to  warrant  sub- 
mission to  jury  on  humanitarian  doctrine  of 
pedestrian's  right  to  recover  for  injuries  by 
automobile.— Frankel  v.  Hudson,  196  8.  W. 
1121. 

Evid^ice-  regardless  of  humanitarian  doctrine 
held  to  warrant  submission  to  jury  of  pedes- 
trian's right  to  recover  for  injuries  when  struck 
by  automobile. — Id. 

$=>706(6)  (Mo.App.l  In  action  for  personal  in- 
juries sustained  when  struck  by  automobile, 
evidence  held  sufficient  to  take  case  to  jury. — 
Ottofy  T.  Mississippi  Valley  Trust  Co.,  196  S. 

®=»706(6)  (Mo.App.)  In  action  for  injuries  re- 
ceived in  collision  between  plaintifTe  motorcyde 
and  defendant's  automobile  at  intersection  of 
streets,  questions  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  held  for  jury. 
—Hopkins  v.  Sweeney  Automobile  School  Co., 
196  S.  W.  772. 

«s>706(7)  (Mo.)  Evidence  heli  sufficient  to  war- 
rent  submission  to  jury  of  question  of  pedes- 
trian's contributory  negligence  at  timer  he  was 
Struck  by  automobile.— Frankel  v.  Hudson,  196 
S.  W.  1121. 

Pedestrian,  imperiled  through  negligence  of 
automobile  driver,  is  noL  as  matter  of  law, 
guilty  of  contributory  negUgence  if  in  attempt- 
ing to  escape  he  errs  in  judgment  and  moves  in 
wrong  direction. — Id. 

®=>706(8)  (Mo.App.)  In  action  for  injuries  to 
rider  of  motorcycle  in  collision  with  automobile 
at  intersection  of  streets,  giving  of  instruction 
on  last  clear  chance  held  reversible  error. — 
Hopkins  v.  Sweeney  Automobile  School  Co.,  196 
S.  W.  772. 

XII.  TORTS. 

(A)  Eizerciae    of    GOTernmental    and    Coir- 
porate  Pomrem   In    General. 

®=3736  (Tex.Ci7.App.)  Municipality  is  liable 
for  its  torts  or  creation  of  nuisance  in  con- 
struction and  operation  of  its  sewage  disposal 
plant,  whether  or  not  careless  or  negligent  in 
such  construction  or  maintenance. — Brewster  t. 
City  of  Forney,  196  S.  W.  636. 

(C)  Defeeta  or  Obiitractionv,  In  Streets  and 
,  Other  Public  IVars. 

«=»762(2)  (Mo.Api).)  As  to  individuals  who  put 
billboard  constituting  unlawful  obstruction  in 
street,  their  duty  was  to  make  it  absolutely 
safe.— Van  De  Vers  v.  Kansas  City,  196  8.  W. 
785. 

^s>780  (Mo.App.)  If  a  billboard  was  on  a  side- 
walk where  It  had  no  right  to  be,  and  city 
failed  to  remove  it  or  securely  fasten  it,  held, 
tliat  it  would  be  liable  to  a  pe<lestrian  injured 
by  its  fall.— Van  D«  Vere  ▼.  Kansas  City.  196 
S.  W.  786. 


^9791(2)  (Mo.App.}  If  billboard  on  sidewalk 
was  rightfully  there,  city  would  not  be  negli- 
gent if  by  ordinary  care  it  would  not  bare 
known  that  it  was  dangerous  for  such  time  be- 
fore injury  to  a  pedestrian  to  have  enabled  it 
to  have  remedied  situation,  and  it  would  not 
be  required  to  apprehend  danger  in  absence  of 
notice.— Van  De  Vere  v.  Kansas  City,  196  8.  W. 
785. 

<8=»8I6(2)  (Mo.  App.)  In  husband's  aetioa 
against  city  for  injuries  to  his  wife  caused  by 
fall  of  billboard  on  'sidewalks,  petition  held  not 
to  limit  the  case  to  that  of  a  matter  otherwise 
lawful  in  itself,  but  charged  that  it  was  an 
unlawful  obstruction  which  it  was  the  doty  of 
the  city  either  to  remove  or  make  reasonaUy 
secure.— Van  De  Vere  v.  Kansas  City,  196  S. 
W.  785. 

®=>8I6(10)  (Mo.App.)  In  a  husband's  action  for 
injury  to  wire,  received  by  her  when  a  billboard 
blew  over  and  fell  upon  her,  under  allegation 
that  plaintiff's  wife's  "entire  body  was  bruised, 
sprained,  and  injured,"  an  injury  to  her  back 
cannot  be  said  to  be  outside  pleadings. — Van  De 
Vere  v.  Kansas  City,  196  S.  W.  785. 
®S38I9(1)  (Mo.  App.)  In  husband's  action 
against  city  for  injuries  to  wife  caused  by  fall 
of  billboard  on  sidewalk,  evidence  held  to  show 
that  billboard  was  in  such  condition  that  it 
might  reasonably  be  expected  to  falL — ^Van  De 
Vere  v.  Kansas  City,  196  S.  W.  785. 
«s>82l(19)  (Tex.Civ.App.)  Where  plaintiff  was 
injured  by  collision  with  team  of  horses  earned 
to  run  away  by  fall  of  wheel  into  hole  negli- 
gently permitted  to  remain  in  city  street,  by 
which  fall  the  doubletree  became  unfastened 
and  fell  on  one  of  the  horses,  frightening  tbom, 
it  coald  not  be  said  as  matter  of  law  that  the 
city's  negligence  was  not  the  proximate  cause  of 
plaintiff's  injuries.— City  of  Ft  Worth  r.  Patter- 
son, 196  S.  W.  261. 

$=3822(1)  (Mo.  Atip.)  In  husband's  action 
against  aty  for  injuries  to  wife  caused  by  fall 
of  billboard  on  sidewalk,  an  inatrnction  held  not 
to  assume  city's  negligence. — Van  De  Vere  v. 
Kansas  City,  196  8.  W.  785. 

In  a  husband's  action  against  dty  for  in- 
juries to  wife  caused  by  fall  of  billboard  on 
sidewalk,  conflict  in  two  instructions,  if  any, 
held  due  to  reason  that  one  was  too  favorable 
to  appellant— Id, 

Xm.   FISOAIi  BIANAOEMEHT.   FUB- 

UO  DEBT,  SECVRITIES,  AHD 

TAXATION. 

(A)   Power  to  Intiar  Indebtedaeaa  ana  Kx- 
pcndltnrea. 

«=>864(4)  (Tex.Civ.App.)  Where  municipal  lia- 
bility may  be  t)aid  from  cash  on  hand  or  a  pr<^ 
cial  fund;  no  debt  is  incurred  within  Consftitu- 
tlon,  limiting  tax  which  may  be  levied  to  pay 
certain  municipal  debts,  since  object  of  limita- 
tion is  merely  to  prevent  exorbitant  taxation. — 
City  of  Laredo  v.  Frishmuth,  196  S.  W.  190. 

(C)  Bonds  and  Other  Seenrlttes,  and   Slnk- 

inar    Funds. 

iS=3920  (Tex.Civ.App.)  A  mayor  authorized  to 
issue  municipal  bonds  held  authorized  to  insert 
a  recital  that  their  issuance  was  pursuant  to 
a  specified  ordinance. — City  of  Laredo  v.  Frist- 
muth,  196  S.  W.  190. 

(S=>943(1)  (Tex.Civ.App.)  Where  bona  fide  pur^ 
chasers  hold  municipal  bonds  reciting  tbe-ir  is- 
suance under  specified  city  ordinance  recorde<l  in 
certain  book,  etc.,  the  city  is  estopped  free; 
claiming  that  bonds  were  issued  under  a  snhpt>- 
qnent  ordinance. — Ci^y  of  Laredo  v.  Frishmuth, 
196  S.  W.  190. 

(D)  Taxes  and  Other  Revenue,  aad  Appit- 

plleatlou   ThereoC 

<S=»957(3)  (Tex.Civ.App.)  That  portion  of  Lare- 
do cit^  ordinance  of  December  2^  1883,  le\yicf 
tax  of  46  cents  per  $100  violates  ooostitattoaai 
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znendment  of  18^  (see  Acts  18th  Leg.  p.  IBS)  j 
mitins  aufdi  taxation  to  25  cents  per  $100.— 
ity  of  Laredp  v.  Frishmnth,  196  S.  W.  190. 

:E:]  Rtarbta  and-  Remedlea  of  Taxpayers. 

=>993{2)  (T«x.ClT.App.)  To  enable  property 
evners  to  enjoin  performance  of  alleged  illegal 
>iitract  of  city  for  paving  street,  they  must 
low  that  performance  would  injuriously  affect 
sem,  and  that  they  have  no  adequate  protection 
t  law.— Sayles  v.  City  of  AbUene,  196  S.  W. 
JOO. 

In  property  owner's  suit  to  restrain  paving 
:  street  and  alley  intersections  by  city  at  cost 
:  city,  it  is  immaterial  that  after  whole  im- 
rovement,  which  included  paving  between 
reeta,  was  consummated,  petitioners  would  be 
lurged  with  cost  therefor.— Id. 
=»  1 000(5)  (Tei.CiT.App.)  In  suit  to  enjoin 
jreet  paving,  the  taxpayers'  allegation  that  the 
)6t  to  the  city,  which  is  in  truth  and  in  fact 
>st  to  the  taxpayers,  of  contemplated  paving, 
ould  be  certain  amount,  ii  not  subject  to  neb- 
isary  construction  that  taxes  of  petitioners 
oulU  be  increased,  and  bill  is  therefore  insoffl* 
ent.— Saylea  v.  City  of  AbUeoe,  196  S.  W. 
!X)0. 

XV.  ACTIONS. 

t=s>l038  (Tex.Crv.App.)  Execution  should  not 
e  awarded  against  municipal  corporation  on 
Liflsnient  secured  by  holders  of  municipal  bonds. 
-City  of  Laredo  t.  Frishmnth,  190  S.  W.  180. 


MURDER. 


ee  Homicide^ 


MUTUAL  BENEFIT  INSURANCE. 

««  Insoxanoe,  4=>688. 

MUTUALITY. 

lee  Contracts,  ®=»10. 

NAMES. 

See  CorporatfoDS,  fl=»47;   Wills,  4=9491. 

NAVIGABLE  WATERS. 

I.  RtoHTS  OF  PUBLIC. 

;=s»l(3)  (Tex.Civ.App.)  Lake  averaging  four 
eet  in  depth  from  which  fish  are  talien  and 
t'hicb  is  capable  of  use  for  floating  logs  or  light 
Iraft  boats  is  navigable ;  capacity,  and  not  use, 
icing  determinative.— Welder  v.  State,  196  S. 
V.  §68. 

f=>20(8)  (Tex.Civ.App.)  A  railway  company's 
efueal  to  permit  a  vessel  to  pass  through  its 
Irawbridge  during  the  Galveston  storm  of  1915 
lid  not  violate  Rev.  St.  art.' 6485,  and  Rivers 
md  Harbors  Act,  S  5.— West  v.  Galveston,  H.  & 
;.  A.  By.  Co.,  196  S.  W.  343. 

n.   TJLtm»   UNDER   WATER. 

J=»36(2)  (Tex.Civ.App.)  If  the  owners  of  land 
iparian  to  a  navigable  lake  own  the  bed  of  the 
ake,  it  is  because  the  land  was  specifically 
;ranted.— Welder  v.  State,  196  S.  W.  868. 
j=5»37(2)  (Tex.  Civ.  App.)  tJnder  Vernon's 
Jaylea'  Ann.  Civ.  St.  1914,  art.  3980,  a  nav- 
gable  lake  cannot  he  sold,  but  under  article 
1021b  is  under  the  jurisdiction  of  the  game, 
xsh,  and  oyster  comnussioner.— Welder  v.  State, 
L96  S.  W.  868. 

|s=>37(4)  (Tex.  Civ.  App.)  Where  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  5338,  required 
lU  surveys  on  navigable  waters  to  front  one- 
lalf  of  the  square  thereon  and  run  back  at 
ngbt  angles,  and  surveys  were  so  made,  it  was 
rvidently  regarded  as  a  navigable  lake,  and  so 
that  its  bed  was  included  in  the  grants. — Welder 
r.  State,  196  S.  W.  868. 


NAVIGATION. 

See  Navigable  Waters,  «=»l-20. 

NEGLIGENCE. 

See  Acknowledgment,  ®=>48 ;  Carriers,  €=» 
114-133,  152,  218,  298-321,  348;  Damages, 
*=»95 ;  Guaranty,  <S=>00 ;  Master  and  Serv- 
ant, iS=88-319 ;  Municipal  Corporations,  ®=» 
705,  706,  736-822 ;  fhysicians  and  Surgeons, 
®=»18;  Principal  and  Surety,  <e=»121;  Kail- 
roads,  «=>276-443;  Telegraphs  and  Tele- 
phones, ®=»15,  26%-67;  Trial,  <8=»253,  260, 
295,  296,  350. 

I.  ACTS   OR  OMISSIONS  OONSTXTUT- 

INO   MKOUCG^NCE. 

(A)  Feraonal  Coadoct  <a  General. 

«n»2  (Tex.Civ.App.)  Where  plaintifTg  decedent 
was  killed  in  an  elevator  which  defendant's  em- 
ployes had  voluntarily  kept  in  order,  defend- 
ant owed  no  duty  to  decedent  to  continue  such 
service.— Dallas  Hotel  Co.  v.  Fox,  196  S.  W. 
647. 

A  necessary  element  of  negligence  is  a  legal 
duty,  and  without  the  legal  duty  resting  ujron 
the  party  charged  with  the  breach  thereof  there 
can  be  no  ne»igence  or  other  species  of  tort. 
—Id. 

In  an  action  for  death  of  plaintiff's  decedent 
caught  by  elevator  habitually  kept  in  order  by 
defendant's  employes,  if  defendant  had  agreed 
to  maintain  such  elevator  its  failure  to  con- 
tinue to  use  reasonable  care  to  do  so  was  a 
misfeasance,  making  it  liable  for  plaintifTs 
death.— Id. 

(B)  DanarerooB      SnbBtanoes,       Maal>lnary« 
and  OtUer  Injitri^nientalltlea. 

«s»l8  (McApp.)  Laws  1911,  p.  322,  imposing 
highest  degree  of  care  upon  automobile  opera- 
tors, etc.,  to  avoid  injury  to  others,  being  in  der- 
ogation of  the  common  law  is  to  be  strictly  con- 
strued.— Hopkins  v.  Sweeney  Automobile  School 
Co.,  196  S.  W.  772. 

n.  PROXIMATE  CAUSE  OF  INJURY. 

4=958  (Mo.)  A  negUgent  act  does  not  proxi- 
mately cause  an  injury  which  could  not  have 
been  reasonably  anticipated— State  ex  rd.  Lusk 
V.  Ellison,  196  S.  W.  1088. 

4=*58  iMo.App.)  To  make  one  liable  for  the  re- 
sults of  his  neitligence,  it  is  not  necessary  that 
the  identical  injury  be  anticipate<1.  but  it  is 
enough  that  it  is  the  natural  result  thereof. — 
Davis  V.  Springfield  Hospital,  196  S.  W.  104. 

4=358  (Tex.Civ.App.)  One  is  liable  for  conse- 
quences of  negligent  act  which,  in  probable  and 
natural  course  of  events,  results  in  injury,  not- 
withstanding injury  could  not  have  been  reason- 
ably contemplated.— City  of  Ft.  Worth  v.  Pat- 
terson. 196  S.  W.  251. 

4=361(1)  (Tex.Civ.App.)  Intervention  of  unfore- 
seen and  nnespected  cause  alone  is  not  sufficient 
to  relieve  a  wrongdoer  from  consequences  of 
negligence,  if  such  negligence  directly  and  prosi- 
mately  co-operates  with  the  independent  cause' 
in  the  resulting  injury.— City  of  Ft.  Worth  ▼. 
Patterson,  196  S.  W.  251. 
4=»62(1)  (Tex.CiT.App.)  Intervention  of  inde- 
pendent cause  interrupting  continuity  of  train 
of  results  flowing  from  negligent  act  and  of  it- 
self alone  in  regular  sequence  causing  injury, 
will  render  the  negligent  act  nonactionable. — 
City  of  Ft.  Worth  v.  Patterson,  196  S.  W.  251. 
Neither  instinctive  act  of  an  unreasoning  ani- 
mal nor  the  impulsive,  involuntary  act  of  a  sen- 
tient being,  directly  brought  about  by  a  negU- 
gent act,  will  break  line  of  causation  of  conse- 
quences for  which  the  negligent  actor  is  liable. 
-Id. 
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m.   OONTBIBVTOBT      HEOUOEITOK. 

(A)  Persona  Injured  In  General. 

4=>83  (Mo.App.)  As  bumanitarian  doctrine 
concedes  contributory  negligence,  if  that  doctrine 
is  properly  in  a  case  and  supports  verdict,  de- 
fendant's contention  of  contributory  negligence 
fails.— Webb  v.  Deering  Southwestern  By.  Co., 
196  S.  W.  86.  ... 

Humanitarian  doctrine  fixes  liabilitjr  on  de- 
fendant if  by  ordinary  care  i)er8on  injured  by 
him  could  have  been  discovered  in  perilous  posi- 
tiwi  in  time  to  have  avoided  injury.— Id. 

«=>83  (Mo~Ai>p.)  Under  Acts  1911,  p.  330,  in 
action  for  injuries  sustained  when  struck  by 
automobile,  contributory  negligence,  if  second- 
ary cause,  and  not  the  proximate  cause  of  in- 
jury, does  not  absolve  driver  of  vehicle  from 
exercise  of  highest  degree  of  care  when  on  ap- 
plication of  the  humanitarian  or  last  chance 
doctrine  he  could  have  prevented  injury. — Otto- 
fy  V.  MiflsisBippi  Valley  Trust  Co..  196  S.  W. 
428. 

ZV.  ACTIONS. 

(A)  RlKht  of  Action,  Parties,  PrellmlBarr 
Proceedlnaca,  and   Pleading. 

9s>ll9(4)  (Mo.App.)  Where  specific  grounds  of 
negligence  are  alleged,  the  case  is  confined  there- 
to, and  recovery  cannot  be  permitted  on  any 
unspecified  or  undefined  negligence.^We8t  t. 
Hollady,  196  S.  W.  403. 

(B)  Bvldeaee. 

«s>t2l(2)  (Mo-App.)  Where  thing  cansing  in- 
jury is  under  defendant's  management,  and  ac- 
cident is  such  as  ordinarily  does  not  happen  if 
proper  care  is  used,  lack  of  auch  car«  ia  iwo- 
sumed. — Warren  v.  Missouri  &  Kansas  Tde- 
phoae  Co.,  196  8.  W.  103a 
«E»I2I(2)  (Tenn.)  Res  ipsa  loquitur,  where  it 
applies,  does  not  convert  the  defendant's  gen- 
eral issue  into  an  affirmative  defense,  mien 
*  all  the  evidence  is  in,  the  qnestion  for  the 
jury  is  whether  the  preponderance  is  tar  the 

SlaintiS.— North  Memphis  Sav.  Bank  y.  Union 
tridge  &  Construction  Co..  196  S.  W.  492. 
®=3|2I(3)  (Mo.App.)  Where  plaintifE  knew  and 
specified  particular  grounds  of  negligence,  doc- 
trine of  res  ipsa  loquitur  had  no  application. — 
West  V.  Hollady,  198  S.  W.  403. 
4=>I34(2)  (Mo.App.)  Causal      connection      be- 
tween alleged  negligence  and  injury  need  not  be 
shown  by  direct  evidence,  if  it  be  made  to  ap- 
pear by  fair  inference  from  circumstances  prov- 
en.—Nevinger  V.  Haun,  196  S.  W.  39. 
4=>  134(10)  (Mo.App.)  Plaintiff  must  prove  that 
alleged  negligence  proximately  caused  injury  by 
evidence  which  amounts  to  more  than  mere  coa- 
jecture.— Nevinger  v.  Haun,  196  S.  W.  39. 
«=>I34(11)  (Mo.App.)  Where    plaintiff's    proof 
shows  merely  that  his  injury  was  due  to  one  of 
several  causes,  for  one  of  which  only  defendant 
could   be   liable,   there   can    be   no   recovery. — 
Nevinger  v.  Haun,  196  S.  W.  89. 

(O  Trial,  Jadament,  aad  ReTtovr. 

«s»l36(30)  (Tex.Civ.App.)  Negligence  of  ownel 
and  driver  of  automobile  resulting  in  collision 
at  railrqad  crossing  may  not  be  imputed,  as 
matter  ot  law,  to  one  riding  with  him  as  mere 
guest.- Lyon  y.  Phillips,  196  8.  W.  906. 

^E9|4I(9)  (Mo.App.)  In  action  for  injuries  re- 
ceived when  strudi  by  an  automobile,  petition 
held  to  sufficiently  state  humanitarian  doctrine. 
— Ottofy  V.  Mississippi  Valley  Trust  Co.,  196 
8.  W.  42a 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  «39l01-106. 


NEW  TRIAL 

See  Appeal  and  Error.  e=>281-302,  S28,  977- 
978,  1178,  1202;  Criminal  Law,  «=>»tt, 
1156;  Perjury,  fi=>6, 10.  37. 

I.  NATURE  AND  BOOPE  OF  BSMEDT. 

iS=>9  (Tenn.)  Under  Tliompson^fihannon's  Code. 
S  6282,  granting  new  trial  in  chancery  as  to 
some  issues  of  fact  without  granting  it  as  to  all 
was  void.— Wright  T.  Jackson  Const.  Co.,  196 

S.  W.  488.  

n.  OROTFNVa. 
(D)  DlsaaaUaeattoa  or  IMaa*naa«t  mt  •» 
•  AS««tl»«  Jarr- 

«=>44(8)  (Tex.OivJlpp.)  On  motion  for  new 
trial  for  misconduct  of  jurors  in  discussing 
that  plaintiff's  attorney  would  get  large  fee,  held 
it  was  abuse  of  discretion  of  trial  court  to  over- 
rule motion.— St.  Louis  .Southwestern  By.  Co.  of 
Texas  v.  Boberts,  196  S.  W.  1004. 

(V)  Verdict  or  Vlndtnacs  Coatrarr  to  lisw 
or  Bvideneo. 

9=96S  (Ark.)  Where  trial  court,  on  motion  for 
new  trial,  found  verdict  contrary  to  prefwnder- 
ance  of  evidence  and  damage  excessive,  it  was 
its  duty  to  grant  a  new  trial. — Spadra  Creek 
Coal  Co.  T.  Callahan.  106  S.  W.  477. 

(H)  ITc^rlr    Dlaeoyered   Eyldeaee. 

4s»l04  (Mo.)  Evidence  which  bad  been  intro- 
duced in  previous  litigation  between  the  parties 
on  the  same  canse  of  action  cannot  be  newly 
discovered  evidence  for  new  trial. — State  ex  ru. 
Adam  Both  Grocery  Co.  v.  Beynolds,  196  S.  W. 
1136. 

^otOKJS)  (Tex.OtT.App.)  In  acticm  to  lecorer 
land,  snowing  of  newlv  discovered  evidence  as 
to  adverse  possession  Mid  sufficient  to  reqnivs 
new  trial.— Stork  v.  Leonard.  196  S.  W.  708. 
4=>I04(3)  (MoApp.)  In  an  action  on  life  insnr- 
ance  policy  defended  on  ground  of  deceased's 
misrepresentations  as  to  his  health,  it  was  not 
abuse  of  discretion  to  deny  defendant  new  trial 
to  produce  evidence  merely  that  deceased's  wife 
stated  that  her  husband  was  oa  a  diet  beeanse 
suffering  from  Bright's  disease ;  such  evidence 
being  merely  cvmulatiTe.— Bemfry  v.  Mutual 
Life  Ins.  Co.  of  New  York,  196.8.  W.  775. 
«=»t06(4>  (Tex.ClT.App.)  In  a  Mrvaafs  action 
for  injuries  wherein  he  obtained  judgment,  new- 
ly discovered  testimony,  as  to  whldi  due  dili- 
gence had  been  exercised,  that  before  his  al- 
leged injuries  he  complained  of  the  condition 
on  account  of  which  he  aued  was  required 
to  grant  a  new  triaL — American  Indemnity  Co. 
V.  Hubbard,  196  8.  W.  lOU. 

HI.  PROOEESXNOS   TO   PBOODKB 
IfEW  T&XAXh 

«=3l  17(1)  (Ark.)  Kirby's  Dig.  S  6218,  as  amend- 
ed by  Act  May  31,  1909  (Acts  1909,  p.  890). 
does  not  apply  to  an  adjournment  over  to  a  fixed 
day.— Central  Coal  &  Coke  Go.  v.  Graliam,  196 
S.  W.  940. 

Under  Earby's  Dig.  t  6218,  as  amended  by 
Act  Ma^  31,  1900  (Acts  1909,  p.  890),  providing 
for  motions  for  new  trial  after  adjournment, 
court's  power  is  as  complete  as  if  term  had  not 
ended.— Id. 

Under  Kirby's  Dig.  {  6218,  as  amended  by 
Act  May  31,  1909  (Acts  1009,  p.  WW)  court 
could  entertain  motioii  for  new  trial  after 
adjournment,  although  previons  motion  bad  been 
filed.— Id. 

Kirby's  Dig.  {  6218,  as  amended  by  Act  May 
81,  1909  (Acts  1909,  p.  890).  does  not  contem- 
plate filing  of  motion  for  new  trial  after  ad- 
journment until  it  has  been  acted  npoo  by 
judge. — Id. 

<S=9l44  (Tex.Civ.App.)  On  motion  for  new 
trial,  evidence  held  sufficient  to  show  that  jumn 
improperly  discussed  that  plaintiff  would  havs 
to  pay  large  attorne^y  fees,  and  that  tbeir  ver- 
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diet  waa  influenced  thereby,  neoeesitatiiur  nevr 
trial.— St.  Louis  Southwestern  Ry.  Co.  of  Tax- 
as  V.  Roberts,  196  S.  W.  1004. 


>I57  (Ark.)  Kirby's  Dig.  f  6218,  amended  by 
Act  May  31,  19<»  (Acts  1909,  p.  890),  provid- 
ing for  motion  for  new  trial  att^r  adjournment 
of  term,  held  valid.— Central  Coal  &  Coke  Co. 
T.  Graham,  196  S.  W.  940. 
9=3 1 59  (Ark.>  Circuit  court  in  ruling  on  motion 
for  new  trial  acts  judicially.— Central  Coal  ft 
Coke  Co.  V.  Graham,  196  STW.  940. 
4=9 1 64  (Tenn.)  In  an  action  for  peraonal  in- 
juries, where  there  was  verdict  and  judgment 
for  plaintiff,  and  defendant's  motion  for  new 
trial  on  ground  of  insufficiency  of  evidence  was 
denied,  court  could  not  thereafter  set  aade  ver- 
dict and  render  judgment  for  defendant  notwith- 
standing verdict. — Hamburger  v.  Illinois  Cent 
K.  Co.,  196  S.  W.  144. 

NO  ACTION  CUUSL 

See  lusurance,  ^ssglS. 

NON  OBSTANTE  VEREDICTO.. 

See  Judgment,  «=>199. 

NONaUIT. 

See  Dismissal  and  Nonsuit. 

NOTARIES. 

See  Acknowledgment,  4=948. 

4=9 1 1  (Mo.App.)  Notary's  bondsmen  are  liable 
for  negligenoe  in  certifying  on  printed  form 
that  employer  and  his  wife  acknowledged  in- 
strument, although  wife's  name  was  not  inserted 
and  notary  merely  failed  to  cancel  words,  "bis 
wife."— State  ex  rel.  Savings  Trust  Ca  T.  Hal- 
len,  196  S.  W.  1067. 

NOTES. 

See  BUls  and  Notes. 

NOTICE. 

See  Appeal  and  S}rror,  «s»39e-417:  Bills  and 
Notes,  «S9342;  Carriers,  «b>152:  Criminal 
Law,  9:»1061;  Highways,  4=930;  Injunction, 
4=9l43;  Insurance,  93>95,  558;  Lis  Pendens: 
Master  and  Servant,  ^s^2T8;  Mechanics 
Ldeng,  4=9233;  MHinicIpal  Corporations,  4=> 
■791;  Principal  and  Aeent,  4=9177;  Princi- 
pal and  Surety,  4=9 126;  Vendor  and  Pur- 
chaser, 4C9229. 

NUISANCE. 

See  Municipal  Corporatiotos,  4s»623,  736;  Rail- 
roads, ®=9ll3. 

I.  PRIVATK  NXngAirCES. 
(D)   Action*   for,  OamnffC*. 

4=954  (Tex.Civ.App.)  Instruction  defining  nui- 
sance as  "the  use  of  one's  property  for  the 
conducting  of  one's  own  business  in  such  an 
anreasonable  manner  as  will,  under  all  the  cir- 
cumstances, unfairly  cause  real  or  material 
damage  to  another,"  is  not  incorrect. — Brews- 
ter V.  City  of  Forney,  196  S.  W.  636. 

n.  FUBUO   NTTISANCES. 
(O)   Abatemeiit   and   InJvnetiOB. 

«=980  (Tez.Civ.App.)  The  building  of  a  gin  In 
a  business  district  will  not  be  enjoined  as  a 
nuisance  at  the  suit  of  owners  of  residences  in 
the  neighborhood,  where  said  property  will  not 
be  rendered  worthless  or  nninhabitable,  and  de- 
fendants are  able  to  respond  in  damages. — 
Strieber  v.  Ward,  196  S.  W.  720. 

The  erection  of  a  cotton  gin  in  a  business  dis- 
trict will  not  be  enjoined  as  a  nuisance  at  the 


suit  of  owners  of  residencea  in  the  neighborhood 
in  order  to  force  defendants  to  buy  property  of 
plaintiCs,  or  to  protect  one  not  a  party  to  the 
suit  from  competition  in  bis  line  of  business. 
-Id. 

Unless  it  should  appear  that  a  cotton  gin 
cannot  be  used  or  controlled  so  as  not  to  in- 
jure adjacent  property,  plaintiffs  cannot  enjoin 
its  erection,  for,  business  of  ginning  l>eing  le- 
gitimate, and  not  a  nuisance  per  se,  it  is  pre- 
sumed that  it  will  be  conducted  in  such  a  man- 
ner as  not  to  injure  any  one. — Id. 
4=>84  (Tez.Civ.App.)  Evidence  held  not  to  es- 
tablish that  a  proposed  cotton  gin  will  be  so 
operated  as  to  constitute  a  nuisance  to  neigh- 
boring residents. — Strieber  v.  Ward,  196  S.  W. 
720. 

NURSERY  STOCK. 

See  Mortgages,  4=9138. 

OATH. 

See  Perjury,  4=96,  10. 

OBJECTIONS. 

See  Appeal  and  Brror,  4=9193-232,  766 ;  Crim- 
inal Law.  4=9695,  728.  1038.  1043 ;  Fleadins, 
4=9406-M0;  Process,  4=9l66 ;  Trlfcl,  4=976, 
133,274.  • 

OFFER  OF  PROOF. 

See  Trial,  4=948. 

OFFICERS. 

See  Banks  and  Banking.  4=954-62,  10&-114; 
Counties,  4=»61-67;  Elections,  4=»56;  In- 
surance, 4=936;  Judges;  Justices  of  the 
Peace ;  Municipal  Corporations,  4=9168,  920 ; 
Notaries;  Public  Service  Commissions;  Quo 
Warranto;  Receivers;  Schools  and  School 
Districts,  4=948k  62 ;   SberifEs  and  Constables, 

m.  BXeVTS,  90W£RS,  BUTIES,  AND 

iiABii.rrix:s. 

4=>I00(1)  (Mo.)  Term  "compensation"  as  used 
in  Const,  art.  14,  $  8,  providing  that  compensa- 
tion of  certain  officers  shall  not  be  increased 
during  term,  is  broad  enough  to  include  salary, 
fees,  pay  or  other  remuneration  for  official  serv- 
ices.— State  ez  rel.  Emmons  v.  Farmer,  196  S. 
W.  1106. 

Laws  1915,  p.  378,  flzitg  compensation  of 
circuit  clerks,  held  not  to  increase  salary  of  re- 
lator as  fixed  by  Laws  1913,  p.  702,  and  there- 
fore not  in  violation  of  Const,  art.  14,  §  8.— Id. 

Constitutional  provision,  forbidding  increasa 
or  decrease  of  compensation  during  term  of  of- 
fice, refers  to  period  fixed  as  term  by  statute, 
and  not  to  individual  who  may  happen  to  be 
incumbent  for  more  than  one  term. — ^Id. 

OPEN  AND  CLOSE. 

See  Appeal  and  Error,  4=91046. 

OPINION  EVIDENCE. 

See  Evidence,  4=9471-558;  Trial,  4=9235. 

OPINIONS. 

See  Courts,  4=9l07. 

ORAL  AGREEMENTS. 

See  Evidence,  4=9441-444. 

ORDINANCES. 

See  Municipal  Corporations,  4s>293,  603-625. 

PARDON. 

See  Constitutional  Law,  4=>72. 
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PARENT  AND  CHILD. 

See  Death,  ^=931;  Ouardian  and  Ward. 

«=»I7(6)  (Tex.Cr.App.)  Kvidence  held  insuffi- 
cient to  establish  the  offense  by  a  father  of  will- 
fully neglecting  and  refusing  to  provide  for  the 
support  and  maintenance  of  a  child  under  Acts 
33d  lAig.  §  1  (Vernon's  Ann.  Pen.  Code  1918, 
art.  640a).— Joiner  v.  State,  196  S.  W.  523. 

PAROL  EVIDENCE. 

See  Evidence,  iS=»397-417;    Trial,  «=9l05. 

PARTIAL  DISABILITY. 

See  Insurance,  <S=3l62. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal  and  Srror. 
For  parties  to  particular  proceedings  or  instm- 

ments,  see  also  the  various  specific  topics. 

H.  DEFENDANTB. 

(B)  Joinder. 

^=»26  (Tex.Civ.App.)  In  action  on  contract  for 
sale  of  assets  of  a  bank  which  provided  for  re- 
demption of  real  estate,  parties  defendant  held 
properly  joined. — Langford  v.  Power,  196  S.  W. 
602. 

PARTITION. 

I.  BY  ACT  OF  PARTIES. 

«=»9(1>  (Tex.Civ.App.)  Partition  having  been 
made  between  the  widow  and  children  of  tes- 
tator, and  for  years  acquiesced  in,  on  the  theory 
of  die  will  not  attempting  to  dispose  of  her 
community  interest,  the  children  are  estopped 
to  claim  against  her  mortgagees  on  Uie  oppo- 
site theory.— Floyd  v.  Seay,  196  8.  W.  237. 

n.   ACTIONS    FOR    PABTITION. 

(B)   ProceediiiKB    and  Relief. 

4=938  (Tex.Civ.App.)  District  court  has  no 
Jurisdiction  to  partition  estate  where  administra- 
tion proceedings  are  pending  upon  appeal  to 
district  court  from  county  court,  and  questions 
raised  in  partition  suit  could  have  been  raised 
in  administration  proceedings. — ^Hutchens  ▼. 
Dresser,  196  S.  W.  969. 

PARTNERSHIP. 

See  Affidavits,  9=»2 ;  Justices  of  the  Peace,  ^=> 
91, 159. 

I.   THE  REIiATION. 
(A)  Creation  and  Reaalslte*. 

4=>6  (Ark.)  Transactions  involved  in  loans  ne- 
gotiated by  a  bank  cashier  by  which  a  pawn- 
broker loaned  small  amounts  to  different  people, 
taking  their  notes  payable  to  a  third  person, 
and  discounting  these  notes  to  bank  with  un- 
derstanding that  bank  was  to  have  one-half  of 
the  amount  charged  for  loans,  virtually  put 
bank  in  partnership  with  pawnbi'oker. — Bank  of 
Commerce  v.  Goolsby,  196  S.  W.  803. 
4=9)1  (Tex.Civ.App.)  If  two  of  partners  were 
to  share  in  profits  of  a  venture  and  joined  with 
plaintiff's  manager,  a  partnership  between  three 
was  clearly  established  by  the  community  of  in- 
terest in  profits  as  such,  although  no  agree- 
ment was  made  to  share  in  losses. — Avery  v. 
Llano  Cotton  Seed  Oil  Mill  Ass'n,  196  S.  W. 
351. 

(B)   As  to  Ttalrd  Persona. 

4=>42  (Ark.)  Where  two  companies  signed  ar- 
ticles of  incorporation  to  be  effective  at  a  fu- 
turu  date,  and  no  business  was  conducted  or 
attempt  made  to  exercise  corporate  functions 
before  that  date,  there  could  be  bo  liability  as 
partners  for  act  of  one  of  prospective  incorpora- 


tors during  interval.— Breitzke  ▼.  Tucker,  196 
S.  W.  462. 

V.  RETIREXfENT  AND  ADMISSION 
OF  PARTNERS. 

4=»227  (Mo.App.)  A  mortgage  of  cattle  given  a 
bank  by  one  joint  owner,  and  delivery  of  pos- 
session to  another  bank  by  the  other  joint  own- 
er as  security  for  debts,  held- to  sever  any  part- 
nership relation  between  the  joint  owners,  and 
to  transfer  to  each  bank  the  respective  inter- 
est of  the  joint  owners. — Farmers'  Sav.  Bank 
V.  American  Trust  Co.,  196  S.  W.  35. 

Where  no  firm  debts  or  equities  of  the  part- 
ners are  involved,  eadi  partner  may  convey 
his  interest  in  the  partnership  property  to  a 
third  person. — Id. 

PART  PAYMENT. 

See  Limitation  of  Actions,  4=>155. 

PART  PERFORMANCE. 

See  Frauds,  SUtute  of,  «=9l29. 

PASSENGERS. 

See  Carriers.  (S=°267-384;  Trial,  «=»191. 

PASSIVE  TRUST. 

See  Trusts,  «=)>1S6. 

PAYMENT. 

See  Accord  and  Satisfaction;  Banks  and  Bank- 
ing. «=9l48 ;  Bills  and  Notes,  «=s>511;  Com- 
promise and  Settlement;  Executors  and  Ad- 
ministrators, 4=>314;  Insurance,  ^s>602; 
Limitation  of  Actions,  4=9l55 ;  Principal  and 
Agent.  4=392;  Principal  and  Surety,  •=> 
104-108;  Sales,  <8=>176;  Usury,  4=365;  Ven- 
dor and  Purchaser,  ^9186,  334,  341. 


V.  REOOVERT  OF  PA-nCBNTS. 

4=987(1)  (Tex.Civ.App.)  In  an  action  to  reoover 
money  paid  under  duress,  it  must  wpcar  that 
defendant  ought  not  in  justice  and  good  ooo- 
science  to  retain  the  money.— C.  W.  Hahl  & 
Co.  v.  Hutcheson,  Campbell  &  Hntchesoa,  196 
S.  W.  262. 

PENALTIES. 

See  Courts,  4a»121. 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival;   Us  Poidens. 

PERJURY. 

I.   OFFENSES   AND    RESPOHSIBXIJTT 
THEREFOR. 


(Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  S04,  312,  defining  perjury  and  false  sweai^ 
ing,  if  witness  in  civil  case  had  testified  falsely, 
or  signed  false  affidavit,  in  support  of  motion 
for  new  trial,  that  former  testimony  was  false, 
he  would  have  been  guilty  of  perjury,  bat  not 
of  false  swearing.— Shipp  v.  State,  196  S.  W. 
840. 

False  affidavit  obtained  and  filed  with  motion 
for  new  trial,  to  be  used  on  the  motion,  was 
in  a  judicial  proceeding  so  that  any  falsity  in 
it  constituted  perjury  rather  than  false  swear- 
ing.—Id. 

«=»I0  (Tex.Or.App.)  That  false  affidavit,  filed 
in  judicial  proceeding,  such  as  motion  for  nev 
trial,  was  or  was  not  attached  to  the  motion 
did  not  affect  question  of  perjury. — Shipp  v. 
State,  196  S.  W.  840. 

9=>I3  (Tex.Cr.App.)  Where  defendant  attempt- 
ed to  bribe  witness  to  make  false  affidavit,  ia 
support  of  motion  for  new  trial,  that  his  own 
tesdmoBy  had  been  false,  U  witasss  mads  aadk 
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affidavit,  it  was  perjary^— Shipp  ▼.  Stat«,  196 
S.  W.  840.  t-'    '  »'»'  <-. 

n.  PROSEOUTION  AND  PUNISHMEKT. 

«s>29(2)  (Tez.Gr.App.)  In  prosecntion  for  at- 
tempt to  Induce  another  to  commit  ijerjury, 
wliere  indictment  alleged  all  testimony  in  civil 
case  given  by  other  wai  true,  etc.,  it  was  in- 
cumbent that  Btate  should  prove  truth  of  all 
testimony  set  out  in  indictment. — Shipp  v. 
State,  196  S.  W.  840. 

e=!»32(9)  ^Tex.Cr.App.)  In  prosecntion  for  at- 
tempt to  induce  another  to  commit  perjnry  by 
making  false  affidavit,  in  sup^rt  of  motion  for 
new  trial,  that  testimony  in  civil  cage  had'  been 
false,  defendant  had  right  to  disprove  any  act 
relied  on  by  state  as  to  truth  of  evidence  of 
witness,  and  to  show  fallacy  of  all  such  evi- 
dence, though  state  introduced  only  testimony 
stated  in  indictment— Shipp  v.  State,  196  S. 
W.  840. 

In  prosecntion  for  attempt  to  induce  another 
to  commit  perjury  by  filing,  in  support  of  mo- 
tion for  new  trial,  false  affidavit  falsifying  tes- 
timony, defendant  had  right  to  show  truthful- 
ness of  affidavit  by  direct  or  circumstantial 
evidence*  by  impeachment  of  witness,  or  by  at- 
tack on  circumstances  corroborating  him. — Id. 
9=>37(1)  {Tez.Gr_A.pp.)  In  prosecution  for  at- 
tempt to  induce  another  to  commit  perjnry  by 
making  false  affidavit,  state  having  alleged  gen- 
eral false  statement  in  solido,  court  was  re- 
quired to  charge  that  to  convict  entire  afftdavit 
must  be  proven  false. — Shipp  t.  State,  106  S. 
W.  840. 

In  prosecution  for  attempt  to  induce  another 
to  commit  perjury,  where  indictment  alleged 
particular  amount  of  money  offered  such  other, 
court  improperly  charged  jury  should  find  guilty 
if  they  believed  defendant  sought  "by  any 
means"  to  induce  other  to  commit  perjury. 
—Id. 

®=»37(4)  (Tex.Cr.App.)  In  prosecution  for  at- 
tempt to  induce  another  to  commit  perjury  by 
filing,  in  support  of  motion  for  new  trial,  affi- 
davit falsifying  testimony,  fnlsity  must  be  prov- 
ed by  two  credible  witnesses,  or  one  credible 
witness,  supported  by  statutory  corroboration. 
—Shipp  V.  State,  196  S.  W.  840. 

PERSONAL  INJURIES. 

See  Carriers,  <8=>288-321:  Damages,  «=395, 
132,  185;  Master  and  Servant.  <Ss»88-319; 
Municipal  Corporations,  «=9762-822;  Rail- 
roads, «s>310-^50,  397-400;  Trial,  «=»101, 
251. 

PER  STIRPES  ET  PER  CAPITA. 

See  WiUs,  «s>531. 

PETITION. 

See  Pleading,  (S=942,  244,  433;  Bemoval  of 
Causes,  ®=>86. 

PHYSICIANS  AND  SURGEONS. 

See  Master  and  Servant,  ^=392. 

«=9l8(6)  (Mo.App.)  In  action  for  infection  to 
plaintiffs  gum  alleged  to  have  been  caused 
by  instruments  used  in  attempting  to  pull  his 
tooth,  plaintiff  must  prove  negligence  in  steri- 
lizing instruments  used  and  that  such  negligence 
■was  proximate  cause  of  infection.— >fe\ing- 
er  ▼.  Hann,  196  S.  W.  39. 
*=>I8(7)  (Tei.Oiv.App.)  In  action  against 
pbyaieian  for  malpractice,  wherein  plaintiff  in- 
trodneed  no  evidence  of  general  ability,  physi- 
cian could  not  introduce  testimony  as  to  it, — 
Hackler  v.  Ingram,  106  S.  W.  279. 
^=>18(S)  (Mo.App.)  In  action  against  defendant 
dentist,  held,  that  plaintiff  failed  to  prove  that 
infection  to  his  gum  proximately  resulted  from 


defendant's  failure  to  steriliae  his  instrunxenU 

before  using  them. — ^Nevincer  v.  Haun,  106  S., 

W.  39. 

€=18(11)     (Tex.Civ.App.)    VeMIftt    of    fl.OOO 

against  physician  for  alleged  malpractice  held 

not  excessive.— Hackler  v.  Ingram,  196  S.  W. 

279. 

PLATS- 

See  Municipal  Corporations,  $=3479. 

PLEA. 

See  Criminal  Law,  «=>273,  290 ;  Pleading,  «e>> 
76-129,  261. 

PLEADING. 

See  Judgment,  $=>263;  limitation  of  Actions, 
<S=»180;    Venue,  <8a»72. 

For  pleadings  in  particular  actions  or  proceed- 
ings, gee  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORM  ANB  AI.X.EOATIONS  IN 
OENERAIh 

®=98(1)  (Mo.)  Petition  does  not  fail  to  state  a 
good  cause  of  action  simply  because  it  may  con- 
tain some  averments  couched  in  form  of  legal 
conclusions.— State  ex  rel.  Peet  v.  KUison,  196' 
S.  W.  1103. 

<3=38(2)  (Tex.C?iv.App.)  In  an  action  against 
an  indemnity  company  wherein  the  employer 
was  insured,  allegations  that  the  employer  did 
not  fall  within  the  exemptions  from  the  opera- 
tion of  the  act,  and  that  plaintiff  was  an  em- 
ployg  within  the  act  and  was  entitled  to  com- 
pensation are  conclusions  of  the  pleader,  and 
insufficient  oa  aprainst  general  demurrer. — Ameri- 
can Indemnity  Co.  v.  Hubbard,  196  S.  W.  1011.- 
^=>8(7)  (Tex.CiT.App.)  Answer  alleging  that 
alleged  right  of  plaintiff  "was  never  agreed  or 
contemplated  by  contract  between  the  parties, 
"nor  was  there  any  provision  therein"  confer- 
ring such  right,  was  not  subject  to  ezoeptioo  as 
attempting  to  construe  the  written  contract. — 
Armstrong  v.  Gifford,  196  8.  W.  723. 
®» 1 1  (Tex.Civ.App.)  An  injured  servant  need- 
not  in  his  complaint  set  out  evidence,  but 
where  he  states  the  injuries  and  the  cause  there- 
of, it  is  sufficient. — Palermo  Bros.  v.  Capps, 
196  S.  W.  275. 

^=>34(1)  (Mo.)  In  determining  sufficiency  of  pe- 
tition, it  must  be  construed  ns  a  whole. — State 
ex  rel.  Peet  v.  EUison,  196  S.  W.  1103. 
^s>34(2)  (Tex.Civ.App.)  Specific  allegations 
will  control  general  statement  in  pleading.— 
Millsaps  V.  Johnson,  196  S.  W.  202. 
$=»35  (Mo.App.)  Accuracy  of  statements  in 
pleading  which  are  surplusage  is  not  material. 
— Warren  v.  Missouri  &  Kansas  Telephone  Co., 
196  S.  W.  1030 

0=>35  (Tex.Civ.App.)  Statement  in  prayer  of 
petition  to  recover  buggies  that  plaintiff  is  own- 
er is  surplusage,  and  should  be  treated  as 
such,  where  petition  shows  he  sold  them  by 
contract  reserving  tide,  constituting,  under  Rev. 
St  1011,  art.  5(554,  a  morteage,  and  under  ar- 
ticle 56(!0  entitles  plaintiff,  as  mortmiRce,  to 
possession  to  satisfy  the  debt. — Joseph  W,  Moon 
Buggy  Co.  V.  Moore-Hustead  Co.,  196  S.  W.- 
328. 

@=>36(4)  (Ark.)  In  action  by  mother  for  seduc- 
tion of  daughter,  her  replies  to  accord  and  sat- 
isfaction pleaded  in  answer  heid  not  an  admis- 
sion of  receipt  of  payment  in  full. — Breining  v. 
Lippincott  196  S.  W.  795. 

II.  DECULRATTON.   OOBfPI.AINT,   PE. 
TITION,  OR  STATEMENT. 

€=>42  (Mo.App.)  Sufficiency  of  petition  will 
depend  upon  whether  it  fairly  informs  defend- 
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ant  of  issues  to  be  tried.— Warren  t.  Missouri 
&  Kansas  Telephone  Co.,  196  S.  W.  1030. 

m.   FL£A  OB  AK9WEB,  OBOS8-OOM. 

FI.AINT,  AND  AtFIBAVIT 

OF  DSFfiHSS. 

(A)   Defenses  In  Geaeral. 

«s»76  (McApp.)  The  word  "answer"  as  used  in 
Rev.  St  1909,  §  1759,  providing  that  the  defend- 
ant must  ippear  and  answer  the  petition,  it- 
ten  to  any  sort  of  pleading,  but  has  a  different 
meaning  from  the  word  "answer"  as  used  in  sec- 
tion 1852.— State  er  rel.  Oliver  Hast  Auction 
Co.  V.  Grimm,  196  S.  W.  1019. 
«=393(1)  (Tex.CivjVpp.)  In  Texas  plaintiff  is 
permitted,  in  different  counts,  to  present  incon- 
sistent pleas,  asserting  right  in  one  to  recover 
on  facts  stated,  and  to  claim  in  another  that, 
if  facts  are  not  as  previously  alleged,  but  as 
stated  in  such  other,  he  is  entitled  to  relief 
against  another  defendant— Buckholts  State 
Bank  t.  Thallman.  196  S.  W.  687. 

(C)  Travemea  or  Denials  and  Admlssloaa 

9=3 1 27(2)  (Mo.)  Defendant's  answer  admitting 
contract  of  lease  justifies  court  in  finding  that 
lie  signed  it.— State  ex  rel.  Hays  v.  Robertson, 
196  S.  W.  1132. 

«=5>I29(1)  (Tex.Civ.App.)  Facts  alleged  by  peti- 
tion not  controverted  by  answer  are  to  be  taken 
as  true  on  appeal.— Needbam  v.  Amo  Co-op.  Irr. 
Co.,  196  S.  W.  887. 

XV.  REFUGATXOK  OR  BBFZ.T  AKB 
SUBSEQVBNT  PI.EASINCM. 

«=!»I82  (Ark.)  Under  Kirby's  Dig.  §  6108,  in 
0uit  by  vendor  of  land  on  purchase-money  note, 
where  there  was  no  counterclaim  nor  set-off  in 
answer,  wMch  alleged  purchase  money  was  only 
$400,  and  balance  of  note  was  for  price  of 
separate  purchase,  plaintiff,  by  failing  to  file 
reply,  did  not  admit  allegation. — ^Lay  v.  Gaines, 
196  S.  W.  919. 

V.  DEBTUBREB  OB  EXCBPTIOH. 

«=»204(3)  (Tex.Civ.App.)  If  petition  to  rescind 
■ale  of  real  estate,  cancel  deeds,  and  recover 
compensation  for  personal  services  was  defec- 
tive, in  other  respects,  but  stated  cause  of  action 
for  personal  services,  general  demurrer  should 
have  been  overruled. — ^Posey  v.  Hanson,  196  S. 
W.  731. 

4=>2I0  (Tex.Civ.App.)  A  statement  styled  an 
exception  held  not  an  exception,  but  a  "speak- 
ing demurrer,"  which  was  bad  because  it  re- 
quired consideration  of  pleadings  other  than 
that  demurred  to.— Pyle  v.  Park,  196  S.  W.  243. 
9s>2l4(l)  (Tex.CivJL.pp.)  Demurrer  admits 
truth  of  allegations  in  plaintiCTs  petition. — 
General  Bonding  &  Casualty  Ins.  Co.  v.  Law- 
son,  196  S.  W.  346. 

4=>2I6(2)  (Tex.Civ.App.)  As  a  general  rule, 
tiie  only  pleading  which  can  be  considered  in 
passing  on  a  demurrer  is  the  pleading  demurred 
to.— Pyle  V.  Park,  196  S.  W.  243. 
®=9225(1)  (Mo.App.)  In  no  event  can  the  filing 
of  an  amended  petition,  under  Rev.  St.  1909, 
I  1826,  pending  demurrer  to  the  original,  be 
reckoned  against  the  plaintiff  upon  any  future 
attempt  of  defendant  to  invoke,  the  provisions 
of  Rev.  St  1909,  S  1826,  as  to  judgment  after 
a  third  defective  petition. — State  ex  reL  Oliver 
Hast  Auction  Co.  v.  Grimm,  196  S.  W.  1019. 

VI.  AMENDED   AND  ■1TFFI.E1IENTAX 
PLEADINGS  AND  BEPIJBADEB. 

<85>23l  (Mo.App.)  Under  Rev.  St  1909,  g  1852, 
the  plaintiff  may  amend  his  petition  regardless 
of  the  pendency  of  a  demurrer  thereto. — State 
ex  rel.  Oliver  Hast  Auction  Co.  v.  Orimm,  196 
S.  W.  1010. 

The  word  "answer"  in  Rev.  St  1909,  {  1862, 
refers  only  to  the  pleading  properly  entitled 
an  answer. — Id. 


«=a236Qi)  (TextOiv.App.)  In  view  of  District  i 
and  County  Court  Rule  12  (142  S.  W.  xviii)  and 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  1824, 
held  that  practice  in  allowing  trial  amendments 
after  aiinouncement  of  ready  is  within  diacre- 
Hon  of  court  is  weU  established. — Stuart  v. 
Meyer,  196  S,  W.  616. 

«=»2S7(8)  (MaApp.)  Amendment  of  petition  for  j 
negligent  failure  of  hospital  to  watch  a  patient 
to  prevent,  him  injuring  himself,  alleging  he 
fell  from  his  window,  to  meet  evidence  that  he 
walked  out  on  a  fire  escape,  held  not  a  depar- 
ture—Davis v.  Springfield  HoeiHtal,  196  S.  W.  ' 
104.  I 

$=3240  rrex.Civ.App.)  Defendant,  who  has  | 
been  cited,  but  has  not  been  answered,  most  be 
notified  of  every  amendment  which  sets  np  new 
cause  of  action  or  requires  more  oneroos  judg- 
ment.—San  Antonio,  U.  &  O.  R.  Co.  t.  Hales, 
196  S.  W.  003. 

Where  defendant  has  pleaded,  only  notice  of 
amendment,  which  sets  up  new  canse  of  action 
or  requires  more  onerous  judgment  against  him, 
to  which  he  is  entitled,  is  order  of  court  grant- 
ing leave  to  file  amendment. — Id. 

Plaintiff's  second  amended  petition,  althoagh 
containing  specific  prayer  for  foreclosure  of  lien, 
held  not  to  state  new  cause  of  action  or  re- 
quire more  proof  of  defendant  entitling  him  ta 
notiee  of  filing  thereof. — Id. 
«=»244  (Tex.Civ.App.)  Where  court  oonsidwed 
amount  insufficient  to  confer  jurisdiction,  plain- 
tiff need  not  request  permission  to  amend  peti- 
tion by  making  allegations  of  fraud  more  specif- 
ic, since  such  request  would  have  been  nseless. 
— Burcum  v.  Gaston,  196  S.  W.  257. 
«=»245(1)  (Tex.Civ.App.)  Where  court,  in  its 
discretion,  dismissed  suit  against  resident  and 
nonresident  defendants  for  lack  of  prosecution, 
plaintiff  having  been  lacking  in  diligence  to  pro- 
cure service  of  nonresidents,  it  properly  rinsed 
to  permit  filing  of  amended  petiti(Hi  showing 
why  plaintiff  should  have  been  permitted  to 
cite  unserved  defendants  by  publication,  and 
why  case  should  have  been  continued. — Cain  T. 
Wharton,  196  S.  W.  952. 

«=»245(3)  (Tex.Civ.App.)  Under  Rev.  St  art 
1824,  it  was  withfn  discretion  of  the  court  to 
permit  defendants  in  trespass  to  try  title  to 
amend  tieir  pleadings  after  case  had  proceed- 
ed for  10  days,  so  as  to  allege  equitable  in- 
stead  of  legal  title.— Kenedy  Pasture  Co.  T. 
State,  196  S.  W.  287. 

<3=3252(2)  (Mo.App.)  The  filing  of  an  amended 
petition  is  in  effect  the  abandonment  of  the  fiirt 
petition. — W.  T.  Rawleigh  Medical  Co.  v.  Aber- 
nathy.  196  S.  W.  1042. 

®=>26l  (Mo.App.)  In  action  on  benefit  certifi- 
cate, where  defendant  did  not  (dead  suicide  and 
assignment  of  cause  of  action,  and  its  offer  to 
amend  to  do  so  was  not  made  until  after  trial 
begun,  answer  being  general  denial  and  plea  of 
non  est  factum  under  oath,  amendment  would 
have  worked  substantial  change  of  defense,  and 
was  properly  disallowed. — Copple  v.  Lpife  St  An- 
nuity Ass'u,  196  S.  W.  399. 
€=9269  (Ark.)  In  action  for  seduction  of  daugh- 
ter, plaintifTs  amended  reply  alleging  that  her 
signature  to  instrument  set  np  in  answer  as 
accord  and  satisfaction  was  orbtained  by  fraud, 
was  not  inconsistent  with  reply  denying  exe- 
cution of  accord  and  satisfacdon. — Breining  v, 
Lippincott.  196  S.  W.  796. 

Vn.   BIONATUBE  AND  TEBIFICA. 
TION. 

«=>29l  (2)  (Tez.OiT.App.)  In  anit  asainat  plain- 
tiff's bank  to  recover  m<»ey  imid  on  forged  in- 
dorsement of  che<^  drawn  by  plaintiff,  where 
plaintiff  did  not  file  affidavit  charging  mdone- 
ment  was  forgery,  genuineness  of  iaaoraeownt 
was  not  required  to  be  assumed ;  Vemun'a 
Sayles'  Ann.  Civ.  St  1914,  art  588^  having 
no  application.— Commonwealth  Nab  Bank  v. 
Hawes.  196  S.  W.  869. 
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^=>304  (Mo.App.)  In  action  on  benefit  certifi- 
cate, there  being  prima  facie  evidence  to  estab- 
lish execution  of  certificate,  it  was  admissible, 
though  execution  was  denied  under  oatli.— Oop- 
ple  ▼.  Life  &  Annuity  Ass'n,  196  8.  W.  889. 

XI.   MOTIOHS. 

«=>355  (Ark.)  Under  Kirby's  Dig.  {  6108,  it  is 
wholly  unneceaaary  and  improper  to  file  a  re- 
ply unless  a  counterclaim  or  set-oS  is  pleaded 
by  way  of  answer,  and,  where  filed,  the  proper 

Eractice  is  to  strike  it  from  files. — Breinuig  t. 
ippincott,  196  S.  W.  795. 
9=3364(1)  (Tez.ClT>^pp.)  In  an  action  for  in- 
juries resulting  in  death,  allegations  in  the  com- 
jtloint  as  to  poverty  stricken  condition  of  plain- 
tiffs and  aa  to  details  of  decedent's  injury 
should,  upon  exception,  have  been  stricken, — 
DaUas  Hotel  Co.  v.  Fox.  196  S.  W.  647. 

XTTT.  DBFEOTB    AITD    OBJEOTIOM8, 

WAIVER.  Aim  AIBEB  BY  VEB- 

DIOT  OB  JUDOMBITT. 

^=>406(3)  (Jr]io.App.}  Where  defendant  went  to 
trial  without  objecting  to  petition,  every  defect 
therein,  save  failure  to  state  cause  of  action, 
■was  waived. — McKim  v.  Metropolitan  Street  Ry. 
Co.,  19C  S.  W.  433. 

€=3418(1)  (Tei.Civ.App.)  To  a  general  demur- 
rer to  petition,  it  is  sufficient  answer  that  by 
plea  of  confession  and  avoidance  defendant 
had  admitted  the  cause  of  action,  except  as  to 
specific  matters  therein  set  up. — Howe  v,  Daugh- 
erty.  196  S.  W.  240. 

i^>420(2)  (Mo.At9.)  Bight  to  complaih  of 
amendment  of  petition  during  the  trial  not 
amounting  to  a  departure,  but  merely  to  meet 
a  variance  in  proof  as  to  manner  of  accident, 
is  waived  by  failure  to  file  an  affidavit  of  sur- 
prise and  ask  for  a  continuance. — Davis  v. 
Springfield  Hospital,  196  S.  W.  104. 
^=^26(3)  (Mo~A.pp.)  EIrroneous  overruling  of 
defendant's  motion  to  strike  amended  petition 
for  failure  to  comply  with  order  requiring  it  to 
be  more  definite  and  certain  was  waived  by  an- 
swering and  going  to  trial  upon  merits. — Clark 
V.  Long,  196  S.  W.  400. 

«=9430U2)  (Ky.)  In- action  for  extra  work  by 
subcontractor  for  excavation  witb  filter  manu- 
facturing company,  held,  that  plaintiffs  mis- 
take in  pleadings  as  to  name  of  defendant's  en- 
gineer was  waived  by  defendant's  failure  to 
complain  of  variance  in  trial  court  and  by  its 
introduction  of  evidence  on  issue  whether  er- 
ror resulting  in  extra  work  by  plaintilf  was 
committed  by  <n>e  or  other  of  named  engineers.— 
Pittsburgh  Filter  Mfg.  Co.  v.  Smith,  196  S. 
W.  160. 

€s»433(2)  (Mo.App.)  In  action  to  recover  for 
materials  furnished  a  contractor  for  which  own- 
er of  building  promised  to  pay,  petition  h^d  sof- 
ficicnt  after  verdict. — lia  Crosse  Lumber  Co.  v. 
'  Chicago  &  A.  B.  Co.,  106  S.  W.  1015;  Cole  v. 
Same,  Id.  1017;  Frier  Hardware  Co.  ▼.Same, 
Id. 

<^=>433(2)  (Tex.Civ.App.)  Defective  petition  in 
suit  on  improvement  certificate  held  not  cured 
by  verdict  for  plaintiff. — Wooten  v.  Texas  Bitu- 
lithic  Co.,  196  8.  W.  601. 

^=s>433(8)  (Mo.App.)  In  action  for  injuries 
at  railroad  crossing,  allegation  of  humanitarian 
doctrine  In  petition  held  sufficient  after  verr 
diet.— Webb  v.  Deering  Southwestern  By.  Co., 
196  S.  W.  86. 

PLEDGES. 

See  CorporatiMM,  «s»123. 

<e=>26  (Tex.Civ.App.)  While  the  pledgee  ordi- 
narily loses  lien  by  redelivery  to  pledgor,  the 
principle  does  not  apply  to  delivery  to  pledgor 
for  special  purpose.— Hubbell,  Slack  &  Co.  v. 
Farmers'  Union  Cotton  Co.,  106  S.  W.  681. 


PLUMBERS. 

See  licenses,  ®=»40. 

POLICE  POWER. 

See  Municipal  Corporations,  «s3603-626. 

POLICY. 

See  Insurance ;   Trial,  «=>2S2. 

POLITICAL  RIGHTS. 

See  EBections. 

POSSESSION. 

See  Adverse  Possession. 

POWERS. 

See  Chattel  Mortgages,  «=9262,  267;   Principal 
and  Agent,  «=»»f-104;    Wills,  «=s>689. 


;9CE,   AND   VA- 


I.  GItEATIOK. 


9=»tO  (Mo.)  Hiere'can  be  valid  power  of  sale 
of  fee  coupled  with  grant  of  life  estate. — Ridl- 
etts  V.  People's  Bank  of  Rocheport,  196  S. 
W.  26. 

II.  COMSTBITCTIOH  ANB  EXBCVTIOH; 

9=334(1)  (Mo.)  Under  will  empowering  dev* 
isee  to  sell  fee,  her  deed  malting  reference  to 
will,  bat  not  to  power,  conveys  fee. — Bioketts 
V.  People's  Bank  of  Rocheport,  196  S.  W.  2& 
9=336(1)  (Mo.)  Where  will  empowered  dev- 
isee to  sell  fee,  but  also  created  remainder, 
if  any  balance  remained  on  her  death,  considera- 
tion for  her  deed  of  fee  could  not  be  impugned 
by  mere  fact  that  two  of  remaindermen  quit- 
claimed at  same  time.— Ricketts  v.  People's 
Bank  of  Rocheport,  196  S.  W.  2& 

PRACTICE 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  Corporations,  9=3544. 

PREJUDICE. 

See  Appeal  and  £:rror,  9=>1027,  1060,  10S6; 
1064. 

PRESCRIPTION. 

See  Adverse  Possession ;   Limitation  of  Actions. 

PRESENTATION. 

See  Executors  and  Administrators,  9=3225. 

PRESUMPTIONS. 

See  Appeal  and  Elrror,  9=3807-965;  Criminal 
Law,  9=>1144;  EJvidence,  9=354r-82;  Execu- 
tors and  Administrators,  ®=s221;  False  Im- 
prisonment, 9=322 ;  Fraud'<lent  Oonveyancei^ 
9=9278;  Husband  and  Wife,  9s»131;  Ne^- 
gence,  9=3l21. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  9=>68. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;    Banks  and  Banking^ 
9=354-62,105-114;    Brokers;    Evidence,   ~ 
244 ;    Insurance,  9=394,  96. 
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UL  RIGHTS  AND  I.IABXI.ITIES  AS  TO 
THIRD   PERSONS. 

(A)  Poirera  of  Asent. 

4s»92(2)  (Ark.)  Transmission    <rf    a    check    in 

payment  for  lime  bought  and  receipt  thereof  by 
plaintiff's  agent  held  full  payment,  notwith- 
standing that  the  agent  in  violation  of  his  duty 
wrongfully  cashed  the  check. — Mills  v.  Hurley 
Hardware  &  Furniture  Co.,  196  S.  W.  121. 

^=997  (Tex.Civ.App.)  -Power  of  attorney  to 
bring  suit  for  certain  land,  agreeing  that  at- 
torney should  have  "one-half  of  the  amount  of 
land  so  recovered  and  one-half  of  the  proceeds 
of  any  and  all  sales,"  etc.,  did  not  convey  one- 
half  Uie  land,  but  merely  interest  in  proceeds. 
—Browne  v.  King,  196  S.  W.  884. 

Where  agent  is  authorized  to  sue  for  land  or 
to  sell  it,  to  have  share  out  of  proceeds  or 
property  recovered  for  his  services,  his  powers 
are  not  coupled  with  an  interest,  and  authority 
nay  be  revoked  at  principal's  will,  even  though, 
by  the  agreement,  declared  to  be  ezcluaive  and 
irrevocable.— Id. 

€=9 1 04(2)  (Ark.)  General  agent  of  mule  dealer 
had  implied  authority  to  warrant  soundness  of 
mules  intrusted  to  him  for  sale. — Brown  v.  Cone, 
196  S.  W.  818. 

(C)   Cnanthorlced  and  'Wronafnl   Aeta. 

4ss>IS5(l)  (Mo.App.)  Shipper  of  hay  by  rail  was 
not  bound  by  any  prior  unauthorized  act  of  her 
agent  in  the  premises. — Barton  t.  Louisville 
&  N.  B.  C!o.,  196  S.  W.  379. 
^=>I56  (Mo.App.)  Seller  of  lot,  in  buyer's  ac- 
tion to  rescind  for  misrepresentations  as  to 
character  of  so-called  street,  could  not  be  heard 
to  assert  buyer  bad  no  right  to  rely  on  represen- 
tations of  fact  claimed  to  have  been  made  by 
seller's  agent.— Janus  v.  Olive  Street  Terrace 
Realty  Co.,  196  S.  W.  81. 

If  fair  dealing  was  departed  from  by  agent 
of  seller  of  lot,  in  that  he  made  false  statements 
of  fact,  buyer  was  entitled  to  rely  on  state- 
ments, and  seller  will  not  be  permitted  to  es- 
cape consequences  on  ground  buyer  was  negli- 
gent—Id. 

<8=>I58  (Mo.)  Where  plaintiff  was  induced 
through  fraud  and  deceit  to  convey  land  to  one 
who  purchased  for  purpose  of  conveying  it  to 
defendant,  a  colored  man,  although  defendant 
was  not  directly  connected  with  fraud,  fact  that 
his  agent  in  procuring  sale  was  also  agent  of 
plaintiff  did  not  entitle  such  agent  to  acquire  ti- 
tle to  property  for  defendant  by  fraud  and  de- 
ceit—Keltner  v.  Harris.  196  S.  W.  1. 

(B)  Notice  to  Acent. 

*=»I77(4)  (Tex.Civ.App.)  One  who  constituted 
another  her  agent  to  purchase  land  for  her  was 
bound  by  such  agent's  knowledge  as  to  character 
and  vfUue  of  land. — Patterson  v.  Bushong,  196 
S.  W.  962. 

fV)  Action*. 

9=9 183(1)  (Tex.Civ.App.)  Where  attorney  in 
fact  was  employed  to  sue  to  recover  land,  for 
which  he  was  to  receive  half  of  land  recover- 
ed or  half  the  proceeds,  and  his  principals  com- 
promised the  suit,  defendant  was  not  liable  for 
attorney's  proportionate  share  of  amount  of 
compromise. — Browne  v.  King,  106  S.  W.  884. 
4s»t84(2)  (MaApp.)  Vendor  who,  after  discov- 
ering that  agent  had  given  his  note  for  price  of 
land  sold  instead  of  that  of  his  principal,  bor- 
rowed money  on  it,  and  permittetl  bank  to  sue 
and  obtain  judgment,  ratified  transaction. — 
Hughey  v.  Truitt,  196  S.  W.  1065. 
«=>I90(1)  (Tex.Civ.App.)  One  claiming  interest 
in  land  under  power  of  attorney  from  plaintiff, 
who  deeded  to  defendant  in  settlement  of  ac- 
tion, cannot,  on  intervening,-  recover  by  merely 
riiowing  record  title  in  plaintiff,  but  must  far- 
ther show  that  defendant  had  not  perfected  title 
Tinder  recorded  deed  or  by  adverse  possession 
OS  alleged.- Browne  t.  King,  IM  8.  W.  884. 


PRINCIPAL  AND  SURETY. 

See  Bail;  Guaranty;  Indemnity ;  Municipal 
Corporations,  «s»347,  348;  Sheriffs  and  Con- 
stables, «s>168. 

I.  CREATION  AND  EXISTENCB  OS* 

REI.ATION. 

(A)  Between  Indlirtdnmla. 

®=5  (Mo.)  Surety  bond  undertaking  to  bold 
owners  of  property  harmless  and  to  pay  all 
special  taxes  leried  for  boulevard  improvement 
was  a  covenant  to  pay  such  special  taxes,  and 
not  a  contract  of  indemnity.— Delmar  Inv.  Co. 
V.  Lewis,  196  S.  W.  1137. 

®=»7  (Tex.Civ.App.)  Sureties  on  indemnity 
bond  given  for  performance  by  corporation  of  a 
contract  which  was  forbidden  by  statute  law 
and  absolutely  void  were  not  bound. — Zurn  t. 
MitcheU,  196  S.  W.  644. 

€=>45  (Tex.Civ.App.)  Evidence  held  to  show 
that  defendant  promised  to  pay  plaintiff  on 
services  rendered  individually  and  not  aa  surety. 
— Bumpus  V.  Lovejoy,  196  S.  W.  631. 

nZ.  DISCHARGE  OF  81TKETT. 


(Mo.App.)  Sureties  held  relieved  by  rep- 
resentations of  cashier  only  to  extent  to  which 
they  were  damaged  by  being  caused  by  such  rep- 
resentations to  refrain  from  taking  secarity 
such  as  they  could  have  obtained  from  the  prin- 
cipal debtor.— Bank  of  Neelyville  v.  Lee,  196 
S.  W.  43. 

Wl)ere  a  bank  represented  to  snreties  on  notes 
held  by  it  that  they  had  taken  a  mortgage  se- 
curing them,  and  then  failed  to  enforce  tbe 
mortgage  against  all  the  property  covered  by  it 
and  apply  the  proceeds  to  the  debts  aecnred, 
such  failure  released  the  sureties  to  the  extent 
of  their  loss  occasioned  thereby. — Id. 

<8=al00(l)  (Tex.Civ.App.)  Act  of  owner  in  pni^ 
chasing  bricks  which  he  was  authorised  <»ly 
to  select  under  a  building  contt«et  held  a  Tio- 
lation  of  contract,  and,  no  lien  being  tiliereby 
established,  released  surety. — General  Bonding  ft 
Casualty  Ins.  Co.  t.  Harlan,  196  S.  W.  906. 
«=>I04(1)  (Tex.Civ.App.)  If  payee  of  a  note 
bound  himaelf  by  agreement  founded  on  a  good 
consideration  .to  forbear  until  property  could 
be  sold,  snreties  would  be  released,  altboagfa 
maker  might  have  privilege  of  paying  at  any 
time.— C.  C.  Slaughter  Ca  ▼.  EUer,  196  S.  W. 
704. 

«S3|0S(1)  (Tez.Civ.App)  If  note  could  have 
originally  been  made  payable  at  a  time  to  be  de- 
termined by  a  conting«iicy,  extension  may  be 
made  on  same  terms  if  supported  by  considera- 
tion—C.  C.  Slaughter  Co.  v.  Eller,  196  S.  W. 
704. 

Aa  agreement  for  eztensi<Hi  of  time  for  pay- 
ment of  note  must  be  mutual,  payee  must  not 
only  be  bound  to  wait  for  such  time  of  payment 
but  maker  must  be  bound  not  to  pay   before' 
such  time.— Id. 

€=>I06  (Tex.CSv.App.)  An  agreement  by  tbe 
payee  of  notes  to  give  the  maker  a  reaaonahle 
time  in  which  to  sell  property  and  liquidate  in- 
debtedness, held  not  too  indefinite  as  exteasioo. 
if  based  on  consideration.— C.  0.  Hauchter  Co. 
V.  Eaier,  196  S.  W.  704. 

«s>l08(2)  (Tex.CivJU>p.)  If  property  was  trans- 
ferred to  payee  of  a  note  aa  additional  security 
pursuant  to  agreement  for  extension,  such  con- 
veyance would  be  sufficient  consideration  for 
agreement  so  as  to  discharge  sureties. — C.  C 
Slaughter  Co.  v.  Bller,  196  8.  W.  704. 
«s>l08(3)  (Tex.Civ.App.)  Where  agreement  for 
extension  of  notes  by  its  terms  bound  payee  to 
wait  for  payment  until  maker  could  sell  prop- 
erty, it  would  be  implied  that  maker  was  to 
pay  interest  until  debt  was  paid. — C.  C.  Slaogh- 
ter  Co.  V.  Eller,  196  S.  W.  704. 
€=»l2i  (Tex.Civ.App.)  Where  an  owner  was 
negllgant  in  a  soit  by  materialmea  «'i«iiiirt»|f  liens 
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on  bis  prop«rt7  and  seeking  foreelosure  in  not 
setting  up  in  soch  anlt  that  he  had  paid  certain 
amounts  and  other  defenses  which  he  might  have 
made,  he  was  not  entitled  to  any  relief  against 
sarety  on  contractor's  bond. — General  Bonding 
&  Casualty  Ins.  Co.  v.  Harlan,  196  S.  W.  90(1. 
«s>l2S(].)  (Tex.CHv.App.)  The  surety  is  not  re- 
le«scd  by  notice  to  collect  from  a  principal  who 
is  insolvent. — Bumpus  ▼.   Lovejoy,   196  S.  W. 

rV.   REMEDIES    OT   CREDITORS. 

®=>I38  (Mo.)  Surety  bond  undertaking  to  hold 
owners  of  property  bnnuless,  and  to  pay  all 
special  taxes  levied  for  boulevard  limprovement^ 
was  a  covenant  to  pay  such  special  taxes  on 
which  a  right  of  action  accrued  on  failure  to 
pay.— Delmar  Inr.  Oo.  v.  Lewis,  196  S.  W. 
llS7. 

«=>I60  CTex.CivJ^pp.)  As  notice  by  surety  to 
obligee  to  collect  from  the  principal  must  be  in 
writing,  a  verbal  request  is  inadmissible. — 
Bumpus  V.  Lovejoy,  196  S.  W.  631. 

®=9l60  (Tex.Civ.App.)  In  an  action  against 
'surety  on  a  contractor's  bond,  evidence  tending 
to  show  an  oral  agreement  between  contractor 
and  owner  to  which  surety  was  not  a  party  held 

froperly  excluded. — General  Bonding  &  Casualty 
ns.  Oo.  V.  Harlan.  196  S.  W.  906. 

«s>i6l  (Tex.Oiv.App.)  Evidence  held  insufS- 
cient  to  show  that  defendant,  who  claimed  to  be 
a  8nrety>  gave  the  required  notice  to  the  obligee 
to  coUcnt  from  the  prindpcd. — Bumpns  r.  Love- 
joy, 196  S.  W.  631. 

«=>I6I  (Tex.Civ_A.pp.)  In  action  against  sure- 
ties on  notes,  evidence  held  not  to  sbow  that  at 
time  of  agreement  for  extension  of  note,  it  was 
understood  that  maker  was  to  be  bound  not  to 
pay  until  extended  date  or  reasonable  time  there- 
after, and  hence  agreement  would  not  furnish 
its  own  consideration. — O.  C.  Slaughter  Co.  v. 
KUer,  196  S.  W.  704. 

That  it  was  customary  for  maker  of  notes  to 
convey  property  to  secure  them  would  not  of 
itself  impose  an  obligation  to  continue  it  or 
show  that  property  was  not  conveyed  as  consid- 
eration for  agreement  to  extend  time  of  pay- 
ment, so  aa  to  discharge  sureties. — Id. 

<S=>  162(3)  (Tex.Civ.App.)  In  an  action  on  notes 
in  view  of  wording  of  submission  of  special  is- 
sue of  consideration  for  an  agreement  to  for- 
bear, refusal  of  requested  charge  field  error.— <5. 
C.  Slaughter  Co.  v.  EUer,  196  S.  W.  704. 

PRIORITIES. 

See  Mortgages;    Pablic  Lands,  4=>176i, 

PRIVATE  NUISANCE. 

Se«  Nuisance,  «=>54. 

PRIVATE  ROADS. 

See  Basements. 

PRIVILEGE. 

See  Hosbend  and  Wife,  «=367-86;  Venue,  «s» 

PRIVITY. 

See  TTsury,  <8=»127. 

PROBABLE  CAUSE. 

See  False  Imprisonment,  4s>13. 

PROCESS. 

See  Appeal  and  Error,  «=»408 ;  Courts,  9=»11 ; 
Garnishment;  Injunction;  Mandamus;  Quo 
Warranto;    Sequestration. 


HE.  DEFECTS,  OBJEOTXOWS.  AMD 
AlfENDMENT. 

«=>i66  (Tex.Civ.App.)  Where  citation  in  suit 
against  a  sheriff  and  judgment  creditor  to  re- 
strain execution,  issued  to  sheriff  and  the  depu- 
ty served  both  parties,  and  the  judgment  credi- 
tor objected  only  to  the  service  on  the  sheriff, 
objection  that  under  Vemcnt'a  Sayles'  Ann.  Civ. 
St.  1914,  art  1864,  the  shwiC  could  not  serva 
his  codefendant  was  waived.— Mansfield  v.  Btaar 
BSf,  196  S.  W.  380. 

PROFITS. 

See  Vendor  and  Purchaser,  4s9l96. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Partnership,  9s>42. 

PROOF. 

See  Insurance,  4s>S60,  668. 

PROPERTY. 

See  Good  Will;    Municipal  Corporations,  ^s* 

PROSTITUTION. 

See  Criminal  Law,  <8=>370. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  <8=>742;   Trial,  <8=»13e-140, 
191. 

PROXIMATE  CAUSE. 

See  Ne^Igence,  <s=>68-62, 134. 

PUBLIC  DEBT. 

See  Counties,  «s9l50 ;  Municipal  Ck)rporati<»ia, 
<8=864-1000. 

PUBLIC  IMPROVEMENTS. 

See    Mandamus,    $=»94;     Municipal   Corpora- 
tions. «=>2SS-586. 

PUBLIC  LANDS. 

See  Navigable  Waters,  «»86,  37. 

nX.  OISPOSAI.  OF  I.AMDS  OF  THE 
STATES. 

«=»I75(1)  (Tex.  Civ.  App.)  Ck>n8t.  1876,  art 
14, 1  2,  providing  that  land  certificates  shall  not 
be  located  "upon  any  land  titled  or  equitably 
owned  under  color  of  title  from  the  sovereignty 
of  the  state,  evidence  of  the  oppropriation  o£ 
which  was  on  the  county  records  or  in  the  gen> 
eral  land  office,"  contemplates  existence  of  legal 
evidence  of  such  appropriation. — Kenedy  Pas- 
ture O.  V.  State,  196  S.  W.  287. 
«=9|7S(6)  (Tex.CSv.App.)  Legal  survey  of  pub- 
lic domain  is  appropriation  thereof. — Kenedy 
Pasture  Co.  v.  State,  196  S.  W.  287. 
®S7|75(7)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, evidence  held  not  to  sustain  finding  that, 
when  defendant's  predecessor  located  his  sur- 
vey, be  had  notice  that  certain  person  had  seen 
what  appeared  to  be  original  grant  of  land  to 
another.— Kenedy  Pasture  Co.  t.  State,  196  S. 
W.  287, 

<Sb»I76(2)  (Tex.Civ.App.)  Record  of  void  grant 
is  illegal  and  is  not  notice  of  its  contents. — 
Kenedy  Pasture  Co.  v.  State,  196  S.  W.  287. 
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«s»t78(l)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
tle, facts  in  possession  of  purchasers  of  land  in- 
cluded witUn  grant  under  wtiich  plaintiff  claim- 
ed held  not  sufficient  to  charge  such  purchaserg 
with  notice  of.  prior  appropriation. — Kenedy 
Pasture  Co.  ▼,  State,  196  8.  W.  287. 

In  trespass  to  try  title,  reference  in  deed  to 
gmnt  which,  if  valid,  would  have  oonreyed  le- 
gal title,  was  not  sufficient  to  put  grantees  of 
land  included  within  survey  upon  notice  of  equi- 
table title  asserted  on  behalf  of  original  owner. 
—Id. 

V.   SPANISH.  IXEXICAN,  FBEHOH, 
ANB  BVSSIAX   GBAHTS. 

4=>22l  (Tex.Civ»A.pp.)  Owner  of  Mexican  grant 
who  has  taken  patent  under  resurvey  made  by 
him  is  estopped  as  against  innocent  purchaser 
of  lands  outside  his  patent  to  claim  them,  tliough 
they  be  in  fact  within  original  grant— Kenedy 
Pasture  Co.  v.  State,  196  S.  W.  287. 

Where  owner  of  Mexican  grant  has  lands  re- 
surveyed  by  county  surveyor,  such  surveyor  acts 
as  agent  of  the  owner  and  not  of  estate. — Id. 
«=s>223(l)  (Tex.Civ.App.)  Void  Mexican  grant 
of  public  lands  can  convey  neither  legal  nor  eq- 
uitable title.— Kenedy  Pasture  Co.  ▼.  State,  196 
S.  W.  287. 

PUBLIC  NUISANCE. 

See  Nuisance,  «=>80. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

<8=932  (Mo.)  Under  Acts  1913,  p.  556,  t  111. 
creating  Public  Service  Commission,  when  case 
reaches  Supreme  Court  from  Public  Service 
Commission  it  must  be  tried  as  suit  in  equity, 
and  Supreme  Court  may  make  its  own  findings 
of  fact,  when  deemed  proper,  from  record  sent 
np.— State  ex  reL  Wabash  B.  Co.  ▼.  Public 
Service  Commission,  196  S.  W.  369. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;   Railroads;   Telegraphs  and  Tele- 
phones. 

PUBLIC  USE. 

See  Dedication;   Eminent  Domain. 

PUBLIC  UTILITIES. 

See  Public  Service  OommlBslons. 

PUPILS. 

See  Schoob  and  School  DiMricts,  «S9l5»%, 

PYRAMIDING. 

See  evidence,  €=354. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  «=s>138. 

QUIETING  TITLE. 

I.  BIGHT  OF  AGTIOK  AH1>  DEFEXSE8. 

4s»3  (Ark.)  In  an  action  of  trespass  for  cutting 
timt>er  on  the  land  of  another,  that  defendants 
set  Up  title  by  adverse  possession  in  their  ven- 
dors and  prayed  that  the  deed  under  which 
plaintiff  claimed  be  canceled  as  a  cloud  on  title 
does  not  give  equity  jurisdiction. — Richards  v. 
Howell,  196  S.  W.  483. 

«=»7(1)  (Tex.Civ.App.)  A  bill  will  not  lie  to  re- 
move cloud  consisting  of  assertion  by  defendant 
of  ownership  in  land  by  virtue  of  bis  being 
pledgee  of  stock  in  corporation  which  formerly 
owned  land  and  to  enpoin  gale  of  said  stock, 
since  Stock  is  not  negotiable.— West  Lumber  Co. 
T.  Davidson,  196  S.  W.  305. 


«s»l5  (Mo.)  In  action  to  quiet  title,  had,  that 
mere  voluntary  payment  of  taxes  by  defendant 
will  not  prevent  plaintiffs  from  recovering  land 
as  its  rightful  owners  or  support  plea  of  estop- 
pel in  pais.— Kellogg  y.  Moore,  196  S.  W.  15. 

H.   PBOOEEDIirOS  AKB  BELIEF. 

4=327  (Mo.)  Proceeding  to  (^uiet  title  is  one  at 
law  If  the  issues  tried  are  issues  of  law,  and 
one  in  equity  if  the  issues  tried  are  equitable  in 
character.— Coulaon  v.  La  Plant,  196  S.  W. 
1144. 

e=»29  (Mo.)  In  action  to  quiet  tide  in  wMch 
plaintiff  standg  on  legal,  and  not  equitable,  title, 
doctrine  of  ptire  laches  has  no  place. — Kellogs 
7.  Moore,  196  S.  W.  15. 

QUITCLAIM. 

See  Vendor  and  Purchaser,  ^=>2Zi, 

QUO  WARRANTO. 

I.  1TAT17B£  AUD   OBOUHDS. 

®s>II  (Mo.)  Where  school  directors  continued 
to  exercise  functions  of  their  office  after  consoli- 
dation of  their  district  with  another,  quo  war- 
ranto would  lie  to  oust  them  from  office.— State 
ex  inf.  Barker  v.  Smith,  196  S.  W.  17. 

RAILROADS. 

See  AnTieal  and  Error,  4=31064 ;  Carriers;  Li- 
censes,  4=s>89;  Master  and  Servant,  4f=>20; 
Municipal  Corporations,  4=>425;  Negligence^ 
«=3l36. 

IV.  XAOATIOK    OF  BOAB.   TEBttXn, 

AHD    STAYIOHS. 

4=358  (Mo.)  Order  of  Public  Service  Conimis. 
idon  requiring  railroad  to  construct  new  pas- 
senger depot  held  unreasonable,  where  evidence 
did  not  tend  to  prove  any  defect  or  inadequacy 
which  could  not  be  cmrected  by  repair,  entarge- 
ment,  and  improvement  of  existlBg  depot. — 
State  ex  rel.  Wabash  R.  Ca  v.  Public  Service 
Commission,  196  S.  W.  S60. 

VI.   CpySTRTTCTlOW,    MAmTEWAirCB, 
AND  EQUIPMENT. 

4=304(6)  (Ark.)  In  action  to  enj<^n  railroad 
from  obstructing  public  road,  over  which  it 
passed,  by  filling  in  under  bridge,  where  road 
pleaded  compliance  with  terms  of  statute  as 
to  grade  crossings  as  excuse  for  obstroctioa, 
it  assumed  burden  of  provinc  statutory  grade 
crossing  had  been  established  by  it. — St.  Looia, 
I.  M.  &  S.  By.  Co.  V.  Taylor,  196  S.  W.  930. 

To  satisfy  decree  requiring  defendant  railroad 
either  to  refrain  from  obstructing  highway  under 
bridge,  or  to  comply  with  statute  by  construct- 
ing grade  crossing,  road  had  merely  to  oomi^ 
with  law  as  to  grade  croesingg.— Id. 
4=3  i  13(12)  (Ark.)  Occupancy  of  highway  by 
road  is  not  nuisance  per  se,  but  may  become 
nuisance  by  obstruction  of  hijhway  to  exclu- 
sion of  public— St.  Louis,  I.  M.'  ft  S.  Ry.  Co. 

V.  Taylor,  196  S.  W.  930. 

4=>II4(1)  (Tex.Civ.App.)  In  action  against  a 
railway  company  for  injury  to  plaintifTs  prop- 
erty resulting  from  maintenance  of  side  tracks, 
it  was  proper  to  plead  its  peculiar  value  as 
residence  property  as  showing  "market  value-." 
—St.  Louis,  B.  &  M.  Ry.  Co.  ▼.  Oreen,  IttJ  S. 
W.  555. 

In  acticm  against  a  railway  company  for  in- 
jury to  residence  property  resulting  from  main- 
tenance of  side  track,  it  was  improper  to  flv*d 
plaintiff's  limited  means,  and  that  property  was 
tbe  pride  of  himself  and  family. — Id. 

Where  plaintiff  did  not  allege  operation  ot 
defendant's  railway  in  such  a  manner  as  to  con- 
stitute a  nuisance  he  could  not  recover  for  dis- 
comforts resulting  therefrom. — Id. 
^33 1 14(2^  (Tex.Civ.App.)  There  was  co  error  ia 
permitting  testimmiy  «(  dtunage  dooe  to  plaior 
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tiff's  premiseB  by  railway  constmction  and 
maiBtenaitce  pttor  to  appoiutmeat  ol  receiver, 
wbwe  jury  were  itstrocted  sot  to  eondder  any- 
thing done  Bubseqneat  to  auch  appointment,— St. 
liouia,  B.  &  M;  Ry.  Co.  r.  Green,  196  8.  W. 
656. 

«E>I  14(5)  (Ask.)  One  who  anSeTs  peealiat  tn- 
joij  in  property  rigfats,  in  Addition  to  tlioae 
■useired  by  pubuc,  may  prarent  by  iiu'unctioa 
obstmction  of  Ui^way,  aa  by  railroad  nllinc  in 
nnder  bridge.— St.  Lonk.  L  M.  &  &  Ry.  Co.  ▼. 
Taylor,  196  S.  W.  080. 

Vm.  IMDKBTEDNESS,  SECURXTIEit, 

UKira,  Aim  icoBTeAaxs. 

(A)  Vutmrr  and  Extrnt  of  I.labllltleii. 

«s»l59(4>  (Tez.CiTApp.)  Rev.  St.  1911,  art. 
8621,  does  not  gtva  contractor  lieti  tor  aerTicaa 
rendered  in  eonatructing  roadbed  or  laying  out 
railroad;  only  lien  being  for  materials  furnish- 
ed.—San  Antonio,  U.  &  G.  R.  Co.  v.  Halea,  196 

5  W.  903 

Rev'.  St.  1911,  art  6640  does  not  (ire  con- 
tractor lien  for  services  I'endered  in  construct- 
ing roadbed  or  laying  out  railroad. — Id. 
«=»I59(5)  (Tex.Clv.App.)  Under  Rev.  St.  1911. 
art.  B640,  nothing  hut  railroad  ri^  of  wa^  and 
equipment  is  subject  to  lien. — San  Antonio,  U. 

6  G.  R.  Co.  V.  Hales,  196  S.  W.  9^. 

(B)  Foreoloanre  of  Meaii  aJMI  KortCia^ea. 

«=3l88  (Tez.Civ.App.)  In  suit  against  railroad 
company  for  services  for  construction  of  roadbed 
ivherein  it  was  sought  to  foreclose  lien  on  rail- 
road's property,  allegation  that  all  property  was 
subject  to  lien,  in  the  absence  of  an  exception, 
held  sufficient  description.— San  Antonio,  TJ.  & 
G.  R.  Co.  V.  Hales,  196  8.  W.  903. 

(D)   lajiurles  to   latcenaeea    or   Treapassers 
In  General. 

«=>276(4)  (Ark.)  Where  a  railroad  bridge  em- 
ploy6,  with  permission  of  the  «igineer  ol  a 
gravel  train,  rode  on  one  of  the  cars,  he  was 
there  without  lawful  right,  and  the  servants 
of  the  railway  owed  him  no  duty  save  the  ex- 
ercise of  ordinary  care  to  avoid  injuring  him 
after  discovering  hb  perilous  situation.— St. 
Louis  8.  W.  Ry.  (3o.  v.  Mctanghlin,  196  S.  W. 
460. 

«=>282(6)  (Ark.)  Evidence  had  to  show  negli- 
gence of  defendant  railroad  causing  injuries  to 
plaintiff,  who  was  riding  on  a  gravel  train  with 
the  engineer's  permission,  but  without  lawful 
right.— St.  I»uis  S.  W.  Ry.  Co.  v.  McLaughlin, 
30«S.  W.  460. 

Evidence  held  to  show  that  plaintiff,  riding  on 
a  gravel  train  with  the  engineerB  permission, 
but  without  lawful  right,  was  injured  by  the 
negligence  of  the  railway  servants  after  dis- 
covering his  pern.— Id. 

°(F)  AcclHentii  at  Croiiclnars. 

4=>3I0  (Tex.CSvjApp.)  Railroad  company's  duty 
to  exercise  due  care  at  crossings  includes  duty 
of  looking  out  for  any  traveler  in  using  cross- 
ing, and  in  using  meanB  of  V(>><iiiiS  injury^— 
Lyon  V.  Phillips,  196  8.  W.  995. 
«=9324(1)  (\to.Apb.),It  was  not  duty  of  driver 
of  buggy  to  have  ft  equipped  with  a  light  to  in- 
dicate its  presence  to  servants  of  a  railroad  at 
crossing.— Webb  v..Deecing  Southwestern  Ry. 
Ca,  196  S.  W.  86. 

«=>327(1»  (TBX.Civji._pj.)  Want  of  ordinary 
care  on  part  of  one  nding  with  another  in  his 
automobile  as  mere  guest  would  be  measured 
by  whether  he  failed  in  his  duty  td  keep  a 
lookout  and  warn  his  companion  operating  au- 
tomobile when  he  discovered  approach  of  train 
at  crossing.— Lyon  v.  Phillip*.  196  S,  W.  995. 
€=>338  (Mo.-'Vpp.)  In  action  for  injuries  at  a 
crosKinp:.  evidence  that  plaintiff  was  drunk  at 


time  of  accident  would  only  go  to  Issue  of  con- 
tributoiy  negligence,  and  would  not  affect  his 
right  to  recover  under  humanitarian  doctrine. — 
Webb  y.  Deering  Southwestern  Ry.  Co.,  196  S. 
W.  86. 

«=»348(0)  (Mo.App.)  In  action  tor  injuries 
at  railroad  crossing,  evidence  held  to  sustain  a 
recovery  under  bumanUaiian  doctrina,— Webb  v. 
Deering  Southwestern  Ry.  Co.,  196  S.  W.  86. 
^»39^1)  (Tex.Civ.App.)  In  an  action  against 
railrvwd  for  death  at  crossing  by  one  riding 
in  automobile  as  guest.  Question  of  contributory 
negligence  of  deceased  neld  for  jury.— Lyon  v. 
Phillips,  196  S.  W.  996. 

(CO  lBi|ai4*a  to  Peraoaa  on  or  aearTraoka. 

*=>3S7(9)  (Tex.Civ.App.)  Where  plaintiff  had 
pleaded  negligence  of  railway  company's  em- 
ployes in  operating  train,  expert  evidence  show- 
ing that  under  circumstances  it  was  improper  to 
reverse  the  engine  was  admissible. — Texas  &  P. 
Ry.  Co.  V.  Jones,  196  S.  W.  867. 
4s»398(l)  (Tex.Civ.App.)  In  action  for  deceas- 
ed's death  on  t&e  tract,  evidence  held  sufScient 
to  sustain  a  verdict  for  plaintiff.— Texas  &  P. 
Ry.  O*.  V.  Jones,  196  8.  W.  857. 
«=>398(3)  (Tex.Civ.App.)  Evidence  held  suffi- 
cient to  shpw  that  engineer  could  have  reason- 
ably anticipated  that  deceased  might  fall  into  a 
cattle  guard  and  that  engine  m^gbt  overtake 
him  before  he  reached  street  crossing. — ^Tszas  & 
P.  Ry.  Co.  V.  Jonas,  196  8.  W.  357. 
€=»398(4)  (Tex.CSv.App.)  Evidence  that  deceas- 
ed had  discovered  approaching  train  and  ran 
along  a  track  towards  a  cattle  guard  and  cross- 
ing tended  to  show  oontribntory  n%ligence. — 
Texas  &  P.  Ry.  Co.  v.  Jones,  196  S.  W.  357. 
®=>400(8)  (Tei.Civ.App.)  The  question  of 
whether  an  engueer  exercised  due  care  in  at- 
tempting to  stop  locomotive  to  avoid  impending 
accident  was  for  the  jury. — Texas  &  P.  Ry.  Co, 
V.  Jones,  196  8.  W.  857. 


(H)  Injiirlea 


Traoka. 


<S=>4l9a)  (Ark.)  A  railroad  la  not  liable  for 
injuries  to  a  cow  on  Its  tracks  if  employes  on 
train  kept  a  constant  '.ookout  and  saw  cow  as 
soon  as  she  oonld  be  discovered,  and  thereafter- 
used  ordinary  care  to  avoid  injuring  her.— Kan- 
sas City  Southern  Ry.  Co.  v.  Garrett,  196  S. 
W.  464. 

iS=>4l9(5)  (Ark.)  Operatives  of  a  railroad  train 
had  right  to  assume  that  a  cow  near  track' 
would  not  fo  upon  it,  and  if  after  they  had  rea- 
son to  believe  that  she  was  coming  upon  the 
track  they  did  nil  they  reasMiably  could  with 
safety  to  the  passengers  to  avoid  striking  hei(, 
railroad  would  not  b»  liabte.— Kansas  City' 
Southern  Ry.  Co.  v.  Garrett,  196  S.  W.  454. 
«s»443(7)  (Ark.)  Evidence  on  issue  whether  k 
railroad  angineer  used  proper  care  to  avoid  in- 
juring a  cow  on  track,  and  that  killing  of  ani- 
mal was  unavoidable,  held  to  sustain  a  verdict 
for  plaintiff.— Kansas  City  Southern  Ry.  Co.  v. 
Garrett,  196  S,  W.  454. 

hAPE. 

See  Criminal  law,  «s»«12. 

X.  OrrEWBES   and   RESPdNSIBltiTT 
VHEBXFOB. 

4=9 1 6(1)  (Tex.O.App.)  An  assault  with  intent 
to  rape  Involves  an  assanlt  upofa  a  t^oman  witk 
intent  to  gratify  defendants  paksioa  at  all 
events,  notwithstanding  resistance  on  her  part. 
—Charles  v.  State,  196  8.  W.  179. 

n.  PKOsBounojf  ajib  pmnsHMEirr. 

(B)  BTidence. 

9=346  CTex.Cr.App.)  It  was  proper  to  admit 
proof  describing  the  ground  and  the  finding  of 
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the  woQian's  comb  aa  the  4ay  after  the  offepse 
was  alleged  to  have  been  committed.— Charles  v. 
State,  196  S.  W.  170. 

9s>54(2)  (Tex.CrJLpp.)  Evidence  corroborating 
complaining  witness'  testimony  held  sufficient  to 
justify  convittion  for  rape.— Charles  v.  State, 
196  S.  W.  179. 

(O  Trial   and   ReTlevr. 

«=>59(20,21)  (Tex.Cr.AppO  Although  indict- 
ment lor  rape  included  offense  of  assault  with 
intent,  a  request,  submitting  lesser  charge  was 
properly  refused,  where  evidence  did  not  raise 
the  question.— Charles  t.  State,  106  S.  W.  179. 
^=962  (Tex.Cr.App.)  The  court  will  scrutinize 
with  extreme  care  the  testimony  of  the  injored 
female,  but  such  rule  will  not  be  used  where 
her  testimony  is  sufficiently  corroborated. — 
Charles  v.  State,  196  S.  W.  179. 

RATE. 

See  Interest,  iS=938. 

RATIFICATION. 

See  Banks  and  Banking,  <s>114;  Insurance, 
«=>94,  234. 

REAL  ACTIONS. 

See  Partition;  Quieting  Title;  Trespass  to  Try 
Titie. 

RECEIPTS. 

See  Bvidence,  ^=»450. 

RECEIVERS. 

See  Appeal  and  Error,  «=>1160;  Oorporstiions, 
<8=3060. 

VI.   AOTIOKS. 

4s>l73  (Mo.App.)  Receiver  must  have  leave  of 
court  appointing  him  to  intervene  in  action  in 
another  cjunty. — Miller  v.  Continental  Assur. 
Co.  of  America.  196  S.  W.  448;  Same  v. 
International  Fire  Assvr.  Co.  of  America,  Id. 
452. 

RECEIVING  STOLEN  GOODS. 

«=»7(3)  (Tex.Cr.App.)  That  the  surname  of  the 

Serson  from  whom  defendant  was  alleged  to 
ave  received  the  stolen  property  was  spelled 
"Espnosa"  instead  of  "Espinosa"  held  not  to 
render  the  indictment  fatally  defective  in  view 
of  the  evidence  and  the  fact  that  defendant  could 
not  have  been  misled.— Reyes  v.  State,  106  S. 
W.  532. 

RECOGNIZANCES. 

See  Bafl. 

RECORDS. 

See  Appeal  and  Error,  «a>52S-609,  907-909; 
Certiorari,  «s>56;  Criminal  Law,  «=sl068- 
1111;  Evidence,  $s»43;  Vendor  and  Purchas- 
er, «=9229-233. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

RECRIMINATION. 

Se«  DiTorce,  4a>64. 

REFERENCE. 

See  Appeal  and  Error,  ^=91022;  Arbitration 
and  Award. 

Z.  NATUBE,    GROTTNDS.   AND   OBDEB 
OF  REFEREirCE. 

«=»8(1)  (Mo.)  Reference  ibust  be  regarded  as 

compulsory,  though  the  parties  consent  thereto, 
where,  by  reason  of  extended  account  being  in- 
volved, the  court  could  have  compelled  it  under 
Rev.  St.  1909,  §  199e.-City  of  St.  Louis  y. 
^arker-Washington  Co.,  106  S.  W.  767. 


nx  be:pobt  akd  fikdihos. 

4=>99(4)  (Mo.)  In  case  of  a  compulsory  refer- 
ence, trial  court  is  not  bound  by  findings  of  fact 
of  referee,  but  may  review  the  evidence  and 
make  its  own  findings  of  fact.— City  of  St. 
Louis  y.  Parker- Washington  Co.,  106  S.  W.  767. 
9s»t02(5)  (Me.)  In  actions  at  law  findings  of 
referee  under  comvulaory  reference  have  effect  of 
special  verdicts  only  if  they  are  sustsined  by 
trial  court,  when  they  are  binding  if  there  is  soy 
substantial  evidence  to  support  them.— City  of 
St.  Ix>uis  V.  Parker- Washington  Co.,  196  S.  W. 
767. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

I.  BIGHT  OF  ACTION  AMD  DEFENSES. 

4=»I8  (Mo.App.)  Where  writing,  though  con- 
tents are  known  to  parties,  fails  by  mutual  mis- 
take as  to  legal  effect  to  state  oral  contract,  it 
may  be  reformed.— McKim  y.  Metrop<^tan 
Street  By.  Co.,  196  S.  W.  438. 

REHEARING. 

See  Appeal  and  Error,  «s3832-833;  New  TriaL 

REINCORPORATION. 

See  Gorporatiaiia*  ^ssSTO. 

RELEASE. 

See  Accord  and  Satisfaction;  Oompromiae  and 
Settlement;  Payment;  Principal  and  Sure- 
ty, «=>89. 

I.   BEQUIBITES   AND   VAUDITT. 

4s>l2(l)  (Tex.Ov.App.)  Coosidemtion  is  neces- 
sary in  order  to  bind  owners  of  notes  to  a  yer- 
bnl  release  of  the  maker.— Rowe  y,  Daogberty, 
196  S.  W.  240. 

m.  PXXADINO,  EVIDENCE,  TbIaIh 
AND  BEVIEW. 

«EB<S8(6)  (Mo.App.)  Plaintiff  employe's  testi- 
mony that  he  was  miable  to  read  a  release  h« 
signed,  that  it  was  not  read  to  him,  and  that  be 
signed  it  believing  be  was  signing  only  a  re- 
c«pt  for  money  to  pay  a  doctor's  bill,  makes 
defendant  employer's  fraud  in  securing  such  re- 
lease a  ^ry  question.— Woehner  y.  f.  C  Riddle 
&  Bra.  Casket  Co.,  196  B.  W.  881. 

RELEVANCY. 

See  Evidence.  «=»113-135. 

REMAINDERS. 

«AI7@)  (Mo.)  The  3(>-year  statute  of  limita- 
tions (R«v.  St.  1909,  {  1884)  does  not  apply  to 
remaindermen  in  favor  of  one  holding  under  the 
life  tenant.— Coulson  y.  La  Plant,  196  S.  W. 
1144. 

REMEDIES. 

Bee  Exchange  of  Proper^,  ^=>S;  E^udulent 
Conveyances,   «=>278-296. 

REMEDY  AT  LAW. 

See  Equity,  «s>43. 

REMOVAL 

See  Oonnties,  4=>67 ;   Homestead,  «s>ieS. 

REMOVAL  OF  CAUSES. 

in.   CITIZENSHIP  OB   AltlENAOS  OF 
PARTIES. 

(A)   Dlyerae    Oltlseaabtp    «r    Alleaac*     ta 
Oeacral. 

$=»26  (Ark.)  Where  plaintiff,  in  action  brought 
in  L.  county  in  Western  federal  district,  was 
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citizen  of  S.  coanty  within  Wertem  district, 
aiid_  defendant,  a  Missonri  corporation  main- 
taining place  of  business  in  S.  county,  cause 
could  not  be  removed  to  federal  court  for  West- 
em  district  on  ground  of  diversity  of  citizen- 
ship—Central Coal  &  Coke  Co.  v.  Graham,  196 
S.  W.  940. 

VI.  PROCEEBIVOS  TO  PBOCTTBE  ANS 
JBFFEOT  OF  BKMOVAI.. 

®=»86(1)  (Tex.Civ.App.)  Petition  of  foreign  cor- 
poration for  removal  to  federal  court  of  action 
against  it  need  not  allege  its  permit  to  do  busi- 
ness in  state. — Kruegel  t.  Standard  Savings  & 
Loan  Ass'n,  196  S.  W.  283. 
<e=>97  (Tex.CivApp.)  Under  D.  S.  Comp.  St. 
1916,  i  1010,  as  to  removal  of  causes  to  federal 
courts,  when  sufficient  petition  and  bond  are 
filed,  and  bond  is  approved,  state  court  has  no 
authority  further  than  to  enter  order  of  r«mov- 
aL — Kruegel  v.  Standard  Savings  &  Loan  Ass'n, 
186  a  W.  288. 

REMOVAL  OF  CLOUD. 

See  Qnieting  Title,  «=97. 

RENT. 

See   Landlord   and   Tenant,   <&s»108,   231-233, 
382;   Vendor  and  Purchaser,  es»196. 

REPAIRS. 

See  Landlord  and  Tenant,  «=»162;  Master  and 
Servant,  «=>127. 

REPEAL 

See  Municipal  Gorporatiooa,  4s»118;   Statotae, 
«s>158, 164.  ^^ 

REPLEVIN. 

I.  HIGHT  OF  AOTIOH  Ain>  DEFBHSSa 

4=>8(2)  (Mo.App.)  Where  each  of  two  banks 
owned  a  one-half  interest  in  cattle,  one  could 
not  maintain  replevin  against  the  other  for  the 
cattle. — Farmers'  Sav.  Bank  v.  Ajnerican  Trust 
Co.,  196  8.  W.  36. 

▼n.  XJABII.ITIES  OK  BONDS  AKD 
trNDEBTAKINGS. 

«=>i28  (Tena.)  Acts  1905,  c  SI,  Thompson- 
Shannon's  Code,  g  5152a,  declaring  that  ir-Jus- 
tice  finds  lien  for  defendant  and  adjudges  prop- 
erty replevied  to  belong  to  him,  e^c,  justice 
•hall  render  judgment  against  plaintiff  and  bis 
Sureties  on  replevin  bond  that  property  be  re- 
tamed,  etc.,  provides  summary  remedy,  not  ex- 
clusive, and  plaintiff  could  maintain  action  on 
two  bonds  given  by  defendant  in  replevin  suit 
after  defendant  bad  dismissed  suit. — ^Leach  t. 
Bich,  196  S.  W.  138. 

REPLY. 

See  Pleading,  €=9l82,  269. 

REQUESTS. 

See  Criminal  Iaw,  «s>824-829:  Trial,  «s»25&- 
267. 

RESCISSION. 

See   Cancellation   of   iBatmmenta;    Contracts, 
«s»252;   Vendor  and  Purchaser,  «=9lll-119. 

RES  GEST/E. 

See  Evidence,  «a>121-127. 

RESIDENCE. 

See  Adverse  Possession,  4s>18;  Garnishment; 
•  Venue,  <e=22,  32. 


RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  4=3266';  Negligence, 
®=>121;    Telegraphs  and  Telephones,  «=»20. 

RES  JUDICATA. 

See  Arbitration  and.  Award. 

RESOLUTIONS. 

See  Municipal  Corporations,  ®=»293, 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RETIRING  PARTNERS. 

See  Partnership,  «=>227. 

RETURN. 

See  Certiorari,  «s>56;  Creditors'  Suit,  «=»16. 

REVENUE. 

See  Taxation. 

REWEW. 

See  Appeal  and  Error;  Oertioxaii;  CEiminal 
Law,  «=103S-1186. . 

REVOCATION. 

See  Dedication,  «=>3S. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS. 

See  Insnrance,  «s9423-454 ;  Master  and  Serv- 
ant, «s»20S-22(l,  280-295. 

ROADS. 

See  Highways;  Municipal  Corporations,  ^» 
762-^22. 

ROBBERY. 

See  Criminal  Law,'  <Ss>371;  I;idlctment  and 
Information,   <S=»191;    Threats,   €=s>5,   6. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  «s»101-128,  264. 

SALES. 

See  Chattel  Mortgages,  <3=>262,  267;  Connties, 
®=>182;  Damages.  <@=379;  Frauds,  Statute 
of,  <S=923;  Good  Will;  Guardian  and  Ward, 
®=979;  Homestead.  *=»77;  Intoxicating  Liq- 
uors; Judicial  Sales;  Logs  and  Lodging:  Mu- 
nicipal Corporations,  i3=»564-568;  Princi- 
pal and  Agent,  «=>104;  Taxation,  «s>643; 
Vendor  and  Purchaser. 

I.  b!eqitisites  and  VAXJDITT  OF 

OONT&ACT. 

®=338(7)  (Tex.CivApp.)  If  purchaser  of  stock 
feed  believed  it  to  be  nnsound,  after  calling 
seller's  attention  to  the  matter,  buyer  could  rely 
on  his  representations. — Kincannon  &  Gaines  ▼. 
Independent  Cotton  OU  Co.,  196  S.  W.  878. 

n.   OONSTBUCTION     OF     CONTRACT. 

93371(4)  (MoApp.)  Where  a  contract  between 
a  lot  owner  and  a  materialman  provided  that 
the  materialman  is  to  furni^  the  owner  all  the 
niaterials  be  requires  for  the  improvement  of 
the  property,  the  materialman  is  bound  to  de- 
liver all  that  the  owner  orders.— TuU  t.  Fletch- 
er, 196  S.  W.  436. 

9=784  (Ark.)  Contract  of  seller  of  agricultural 
implements  arising  from  custom  to  furnish  re- 
pairs and  parts  held  performed   if  seller  fur- 
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nighed  them  through  spring  of  1915  for  imple- 
ments fnmiahed  in  1912  and  1918.-J.  W.  Blaok 
Lumber  Co.  y.  Kingman  Plov^  Co.,  196  S.  W. 
933. 

IV.  PEBFORKAirGE  OX'  CONTRACT. 
(O)  DellTerr  M>d  Aeeeptanee  of  Good*. 

«=»l76(e)  (Tex.Civ.App.)  In  action  for  breach 
of  contract  to  ahip  good  pickings  examined  by 
plaintiffs'  agent  in  defendant's  warehouse,  plain- 
tiffs could  recover,  if  they  did  not  know  condi- 
tion of  goods  at  time  they  paid  for  them,  and 
had  no  opportunity  of  inspection,  even  though 
they  knew  that  some  of  bales  shipped  were  not 
those  inspected  at  warehouse,  but  relied  on  de- 
fendant's representations  that  they  were  good, 
and  rejected  sucn  goods  as  soon  as  they  knew 
their  condition  and  demanded  reimbursement.— 
Bobinson  y.  S.  Samuels  &  Co.,  196  S.  W.  893. 
€=»I78(3)  (Tex.Civ.Api>.)  Buyer's  failure  to 
make  complaint  in  wnting  10  days  after  he  had 
begun  operating  engine,  as  required  by  con- 
tract, held  not  to  defeat  his  right  to  show  fail- 
ure of  consideration,  and  to  have  cancellation 
and  recovery  of  amount  paid. — Southern  Engine 
&  Pump  Co.  y.  Teneha  Light  &  Power  Co.,  196 
S.  ,W.  260. 

Vn.  BXMEDIES  OF  SEIXEB. 
(B)  ActlOBS  for  Price  or  Valne. 

€=3347(4)  (Mo.App.)  Since  the  defrauded  party 
may  return  the  goods  and  sue  for  damages,  he 
can  resist  the  seller's  demand  for  the  pur- 
chaae  price  after  placing  him  in  statu  quo  by 
rescission.— 0«ark  Motor  Co.  y.  Horton,  196  S. 
W.  395. 

4s>354(6)  (Tez.Ciy-Ai>p.)  In  action  on  notes 
given  for  price  of  engine,  held,  that  failure  of 
consideration  was  sufficient!^  pleaded  and 
shown  to  defeat  right  of  plaintiff  to  recover  up- 
on notes.— Southern  Engine  &  Pump  Co.  v.  Ten- 
eha Light  &  Power  Co.,  196  S.  W.  260. 
^=>359(2)  (Tex.Civ.App.)  In  action  on  not^s 
given  for  price  of  engine  and  to  foreclose  a 
chattel  mortgage  lien  thereon,  evidence  held  to 
juatii^  conclusion  that  engine,  as  such,  had  no 
yalne. — Southern  Engine  &  Pump  Co.  v.  Teneha 
Light  &  Power  Co.,  196  Si  W.  260. 

VIH.  REMEDIES  OF  BUYER. 
(O  Aetlona  for  Breach  of  Coatract. 

4s>4l6(l)  (Tex.Ciy.App.)  In  action  for  breach 
of  contract  to  ship  good  picldngs,  exclusion  of 
telegram,  offered  to  show  that  plaintiffs  request- 
ed defendant  to  ship  pickings  under  different 
designation  entitling  them  to  lower  freight  rate. 
Is  not  error  where  telegram  does  not  mention 
pickings  and  may  have  referred  to  different 
goods.— Bobinson  v.  S.  Samuels  &  Co.,  196  S. 
W.  893. 

In  action  to  recover  for  breach  of  contract 
to  ship  good  pickings  the  difference  between 
contract  price  and  market  price  of  goodi  re- 
ceived at  time  and  place  received,  evidence  as 
to  what  plaintiffs  bad  done  with  goods  received 
is  properly  excluded,  on  cross-examination,  as 
irrelevant.— Id. 

«=>4I6(2)  (Tex.(3y.App.)  Letters  written  subse- 
qnent  to  making  of  contract,  giving  seller  notice 
that  delay  in  delivery  of  timber  was  causing 
damage  to  buyer,  were  admissible,  where  dam- 
ages thereafter  nccrued.— West  Lumt^  Co.  y. 
C.  R.  Cummings  Export  Co.,  196  S7  W.  546. 
«s»4l7  (Tex.OivApp.)  In  a  buyer's  action  for 
breach  of  contract,  evidence  ^Id  sufficient  to 
support  special  finding  of  jury  that  defendant 
agreed  to  ship  good  pickinfra.— Robinson  y.  S. 
Samuels  &  Co.,  196  S.  W.  893. 
«=»4I8(7)  (Tex.Civ.App.)  If  buyers,  after  dis- 
covering that  stock  meal  purchased  was  unfit, 
could,  by  reasonable  effort,  have  secured  other 
feed,  it  became  their  duty  to  do  so. — Kfncsnoon 
&  Gaines  v.  Independent  Cotton  Oil  Co.,  196 
S.W.  878. 


Where  buyer,  after  discovering  tliat  meal  pnr- 
chased  was  unflt,  could  have  secured  other  feed, 
measure  of  damages  would  be  difference  between 
contract  price  and  price  at  which  they  could 
have  purchased  other  feed. — Id. 

In  action  by  buyer  of  unsound  stock  feed 
injury  to  cattle  resulting  from  buyer's  act  in  al- 
lowing cattle  to  stand  in  muddy  pens  should  be 
deducted  from  amount  recoverable.— Id. 
<&=9422  (Tex.Civ.App.)  In  buyer's  action  for 
breach  of  contract  to  ship  good  pickings,  special 
findings  of  jury  as  to  whether  plaintiffs  had 
notice  of  damaged  condition  of  goods  when  they 
paid  for  them,  held  not  inconsistent. — ^Bobinson 
V.  S.  Samuels  &  Co.,  196  S.  W.  803. 

SATISFACTION. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Payment;  Belease;  Vendor  and 
Purchaser,  «=3l36.  { 

SCHOOLS  AND  SCHOOL  DISTRICTS,      i 

See  Appeal  and   Error,   9=s>S40:  Assault  and 
Battery,   €=3lO;    Colleges  and  Universities;         i 
Mandamus,  €=»i6;    Qno  Warranto,  ^ali. 

IL  PVBUC   ■CHOOI.S. 

(B)   Creation,    Alteration,    Bxlateaee.    •■< 
Diaaolntlon  of  DSstrleia. 

e=»22  (Ky.)  Ky.  St  |  4426a,  subsec.  17,  Kivinc 
county  boards  power  to  consolidate  school  dis- 
tricts, is  not  repealed  by  section  4399,  snboee. 
8,  authorizing  submission  to  voters  of  propoaed 
levies  to  pay  for  sdiool  eonsoUdations  and  au- 
thorizing county  boards,  in  districts  consolidat- 
ed under  existmg  law&  to  provide  for  tnuis- 
porting  children,  etc.— Keenoa  t.  Adams,  196  S. 

«=»37(3)  (Tei.Ciy.App.)  Under  Acta  34tji  Leg. 
c  36,  U  2,  4,  which  amended  Acts  32d  Leg. 
c  26,  t  6,  held,  that  board  of  countr  soho^ 
trustees  bad  power  to  consolidate  common  scfaool 
districts  already  organised  without  p«titk»  oC 
electors.— Mathu  v.  Pritchard,  196  S.  W.  623. 
^=>38  (Mo.)  The  purpose  of  the  call  for  Sec- 
tion, regarding  proposed  constdidation  of  scliool 
districts,  required  by  Laws  1913,  p.  722,  {  3,  is 
to  give  voters  an  opportunity  to  investigate  wis- 
dom of  proposed  consolidation. — State  ex  int. 
Barker  v.  Smith,  196  a  W.  17. 

To  validate  election  on  question  of  consolida- 
tion of  school  districts,  notices  and  plats  most 
be  made  and  posted  as  required  by  Laws  191S, 
p.  722,  I  3.-Id. 

A  plat  of  townships  in  which  a  proposed  con- 
solidated school  district  was  located,  showing 
proposed  district  by  heavy  lines,  snfficientlx 
complied  with  Laws  1913,  p.  72i  |  3.— Id. 

Laws  1913,  p.  722,  {  3,  requiring  plat  to  be 
made  of  a  proposed  consolidated  school  district, 
need  be  only  substantially  complied  witJi. — Id. 
®=340  (Mo.)  The  corporate  existence  of  a  coa- 
solidated  school  district  can  only  be  questioned 
by  the  state  in  a  direet  pBOceeding.---State  ex 
inf.  Barker  v.  Smith,  ld6  8.  W.  17. 

(C)  GoTematent,   Oflleera,   aaA  Diatrlet 
Keetlava. 

iS=>48(6)  (Ky.)  A  complaint  that  defendant 
school  Buperint^adenf  8  settl^vent  showed  cer- 
tain credits  unaccompanied  by  vouchers  ia  in- 
sufiicient,  where  such  credit  items  were  unnec- 
essary and  it  was  not  alleged  that  raiyments 
were  improper.— Keenoa  v.  Adams,  196  S.  W. 
173. 

Payments  made  by  board  of  education  to 
school  officials  for  repairing  school  buildinsa, 
furnishing  supplies,  etc.,  contrary  to  direct  pro- 
visions of  Ky.  St.  {  4440a,  cannot  lie  tecnytacd 
where  payments  were  in  good  faith,  charges 
reasonable,  and  pnblic  received  full  benefit. — Id. 
<&=>62  (Tex.CSv.App.)  Petition,  alleging  that 
tax  had  been  levied  for  building  schoolboaae, 
and  that  school  district  trustees  had  not  ac- 
cepted lowest  bid,  states  no  cause  of  action; 
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Vernon's  Sayles'  Ann.  Ot.  St  1914,  art.  2844, 
not  arbitrarily  requiring  acceptance  of  lowest 
bid.— StMleton  t.  TroapeU.  196  S.  W.  26a 

In  actron  against  scbool  trastees  for  not  ac- 
cepting lowest  bid  for  icbopllionse,  answer  of 
two  trastees  that  they  had  delegated  to  third 
defendant  authoritv  to  receive  bids  does  not  ren- 
der him  indlTidaaUy  liable  to  his  codefenda^ts. 
—Id. 

(D>  SiatTtat  V»o9»wtrt   VomumMm,  tkn€ 

«s>7g  (Ky.)  EC;.  St.  §  4440a.  prohibltiBg  oef' 
tain  school  officials  from  beinx  interested  l^  re- 
jMurs  upon  school  buildings,  lurnishiAf  of  supr 
plies,  etc.,  does  not  prevent  such  officials  nom 
personally  advancing  money  to  persons  doing 
auch  WOK  and  thereafter  being  reimbuiaed  by 
board  of  ediy»tion.— Ke^non  t.  Adams,  196  & 
W.  173. 

^=960(1)  (K7.)  A  county  boar^  may  oontcaot 
with  a  suodistrict  trustee  to  transport  pupils, 
since  auch  trustee  does  not  control  school  funds, 
cannot  contract  on  board's  behalf  for  trans- 
porting pupils,  and  Ky.  St  J  4440a.  aubsec.  1, 
And  section  4426a,  subsec.  17,  prc^ibiting  trus- 
tees &om  being  interested  in  Saildiag  and  re- 
pairing schoolhouaes,  furnishing  equipment,  etc., 
are  inapplicable.— Keenon  ▼.  Adams,  196  $•  ^• 
173. 

Under  direct  provisions  of  Ky.  St  i  44^a, 
members  ot  board  of  education  apd  subdistrlct 
truRteee  are  prohibited  from  being  interested  ia 
contracts  for  repairing  school  buudinga.  supply- 
ing material,  etc.,  and  board  should  refuse  pay- 
ment on  such  contracts,  altboogh  charges  were 
reasonable.— Id. 

«s>80(2)  CI^ez.Civ.Anp.1  Temon's  Sayles'  Ann, 
Civ.  St  1914,  art  2844,  anthorizing  school  dis- 
trict trustees  to  contract  for  erection  of  build- 
ing!, etc.,  does  not  arbitrarily  require  that  low- 
est bid  be  accepted.— Stapljeton  ▼.  Xrn^^  19Q 
S.  W.  268.  * 

(■)  Distvlet    9»^t,   •ee«rttta*i>   m««    Tmxm- 
tloa. 


H»_»l  10  (Ky.)  Under  Ky.  St  i  4399,  subsec.  8, 
authorizing  county  boardB  to  prorioe  by  local 
tsTatimi  or  otbewlce,  ior  traotgortation  of  pu- 
pils of  districts  consolidated  under  existing 
laws,  funds  from  taxes  levted  tot  gmeral  edu- 
cationai  purposes  under  section  4426a,  subsec. 
S,  may  be  used  for  such  transportation  in  dis- 
tricts consolidated  under  section  4426a,  subsec. 
17.— Keenon  v.  Adams,  196  S.  W.  173. 

(B)  Papils,  ana  Conduct  ana  Discipline  ot 
Sebo'ols. 


such  right  not  beiu-  oonfened  by  law  on  any 
public  officer  as  sooi.— Id.   - 

SECONDARY  Eyip^NCL 

See  Evidence,  «sb15T-177. 

SECURITY. 

See  Appeal  and  Error,  <s»1043. 

REDUCTION. 

See  Accord  and  Satisfaction,  «s>20;  Pleadbag, 
«;p36,  269. 

SELF-DEFENSE. 

See  Homicide,  «=»111,  119,  188,  276. 

SELF-SERVING  DECLARATIONS. 

See  Evidence,  •aaOTl. 

SENTENCE 

See  Oriminal  Law,  «=s9SO,  982. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  «s>131. 

SEPTIC  TANKS. 

See  Bminent  Domain,  4=3ll2. 

SEQUESTRATION. 

«s>i2  (Tex.Civ.App.)  The  statute  (Ber.  St; 
1911,  art  7095)  does  not  reqnlre  affidavit  for 
sequestration  to  sUtte  that  the  writ  is  not  sued 
out  to  injure  enier  defendant— Joseph  W. 
Moon  Buggy  Co.  v.  Moore-Hust«a4  Co.,  196  S. 

w.  32a  ^ 

Affidavit  for  Kauestettion  of  a  number  of 
buggies  satisflef,  Ifev.  St  1911,  art  7096,  re- 
quiring it  to  give  the  value  of  each  article, 
where  it  gives  the  value  of  each  which  is  Affer- 
ent from  the  others,  and  groups  those  alike  and 
gives  their  number  and  aggregate  value. — Id. 

SERVANTS. 

See  &|Mter  and  Servant;  Tri^l,  ^=>Vil. 

SPVICES. 

See  Executors  and  Administrators,  «=»206-221. 


.  >t5e'/2  Q4o.App.)  Under  Imlw^  1916,  p.  386, 
where  election  is  held  on  question  of  transport- 
ing children  in  n  consolidated  district  v)d  it 
carries,  all  tboise  living  more  tiian  i%  miles 
from  <he  school  must  be  transported.— State  ex 
rel.  to  Use  of  Gastineau  v.  Smith,  196  S.  W. 
116. 

«=»l7e  <Tei.Cir.App.)  Under  Pen.  Code  1911, 
art  1014,  teacher  may  lawfully  infiict  on  pupil 
who  has  violated  rules  of  school  corporal  pua- 
isbment  by  chastising  him  in  moderate  and  hu- 
mane manner.— Piendergast  v.  Masterson,  106 
S.  W.  246. 

Superint^odent  of  schools  of  city  of  MarabaU, 
incorporated  by  Sp.  Acts  31st  Lee.  c  6,  was  not 
a  "teacher"  within  Pea.  Code  1911,  art  1014, 
giving  teachers  right  to  chasti^^  pupiln  without 
criminal   liability. — Id. 

Where  superinttndent  of  schools  of  city  was 
not  authorized  by  rules  of  gchool  board  as  su- 
perintendent to  take  control  of  high  school  to 
exclusion  of  teachers  therein,  because  h'e  did  so 
be  had  no  right  as  teacher  to  inflict  corporal 
punishment  on  pupil. — ^Id. 

If  superintendent  of  schools  of  city  was  as 
such  a  public  officer,  he  did  not  therefore  have 
■  right  to  chastise  a  pupil  in  the  high  school ; 


SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 
I,  v^TV^  AirocraoinrDs  or 

4=»i  (Mo.)  Counterclaim  based  upon  instru- 
ment is  same  as  independent  ^t  on  instru'mtnt 
— LindHty  v.  Sooora  Gold  JVIin.  &  IVi^U.  Oow,  199 

n.   f  irB9ECT.4UlTT)SB. 

«=»29(2)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
arts.  1325,  1330,  as  to  counterolaioBS,  in  action 
by  c<Hitractor  ou  improvemeot  certificate,  cross- 
action  for  damages  to  defendant's  propeijty  in 
course  of  plaintlif's  work  was  proper. — Pate  V. 
WhiUey,  196  a  W.  681. 


SETTl,EM?NT. 


See  Accord  and  Satisfaction ;  Attorney  and  Cli- 
ent, *=»190;  Compromise  and  Settlement; 
Executors  and  Administrators,  ^="488  506; 
Guardian  and  Ward,  4=>147;  Payment;  Ber 
lease. 


f  (r  «aiwp  In  Dor.  oi|[. « A«i.  I)i$,  Kty  Ua.  MrtM  *  Indaxw  see 
.196S.W..r^ 


tepie  and  KBT-MUMBER 
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See  Drains. 


SEWERS. 


SHERIFFS  AND  CONSTABLES. 

rv.  UABniTIES    OH    OFFIOXAIi 

.  Bomis. 

«=>I68(1)  (Tei.Civ-A.pp.)  Plaintiff's  "petitipn" 
against  sherifT  and  sureties  on  bond  for  misde- 
livery, etc.,  of  property  sold  on  execution  held 
to  entitle  him  to  relief  afforded  by  Rev.  St. 
l&li,  arts.  3776,  3777,  though  it  was  not  de- 
nominated a  "motion." — Buckholts  State  Bank 
V.  Thallman,  196  S.  W.  687. 

Petition  held  to  state  cause  of  action  as 
against  sheriff  and  another  for  conversion  of 
property  which  sheriff  sold  on  execution  to 
plaintift  and  turned  over  to  other  defendant 
-Id. 

SHORT  FORM. 

See  Appeal  and  Error,  ®s»691. 

SHRINKAGE. 

See  Carriers,  <3=3l83. 

SIGNATURES. 

See  Pleading,  «S9291,  804. 

SITUS. 

See  Taxation,  «»9& 

SLANDER. 

See  libd  and  Slander. ' 

SOFT  DRINK. 

See  Injunction,  «s>>66,  128. 

SPECIALTIES. 

See  Corporations,  4s>46Ki 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Elrror,  <g=>731-733,  768. 

SPECIFIC  PERFORMANCE. 

m.    GOOD    FATTH    AXD    DIUGENOE. 

4ss95  (Tex.Civ.App.)  Where  contract  for  sale 
of  land  required  tender  of  a  title  satisfactory  to 
punduner's  attorney,  held,  that  before  vendor 
can  demand  specific  performance  he  must  tender 
a  marketable  title. — Giles  v.  TJnion  Land  Co., 
196  8.  W.  312. 

.    rv.  PROOEBDIMCW   AND   BEUEF. 

4=9 131  (Tex.Civ.App.)  In  a  vendor's  suit  for 
specific  performance,  decree  for  plaintiff  held 
too  uncertain  and  indefinite  to  be  sustained. — 
Giles  V.  Union  Land  Co.,  196  S.  W.  312. 

SPENDTHRIFT  TRUST. 

See  Wills,  <8=*48T. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Xtiqnors. 

STALE  DEMANDS. 

See  Equity.  «c=>67. 

STARE  DECISIS. 

See  Courts,  «s»&l-97. 


STATEMENT. 

See  Appeal  and  Error.  «=>5i7,  564,  742. 

STATES. 

See  Public  Lands,  <&=>17S-178;   Statutes.  «=> 
47. 

IV.  FIBOAK.    BCANAOEMXmr.    FVBUO 
DEBT.  AlVD  SBOVBITIE8. 

«=>II9  (Ark.)  Act  of  General  Assembly  <rf 
1917  providing  for  borrowing  of  money  to  cover 
deficiencies  in  state's  general  revenue  fund  and 
issuing  of  interest-bearing  evidences  of  indebt- 
edness, and  levying  tax,  etc.,  held  not  violative 
of  Const,  art  16,  SI,  prohibiting  lending  ol 
the  state's  credit— Hays  v.  McDanieL  196  S. 
W.  934. 

«s»l37  (Ark.)  Act  of  General  Assembly  of  1917 
providing  for  borrowing  of  money  to  cover  defi- 
ciencies In  the  state's  general  revenue  fund  and 
issuing  of  interest-bearing  evidences  of  indebt- 
edness, and  levying  tax,  etc.,  held  not  violative 
of  Const,  art  16,  f  1,  prohibiting  issuing  of  any 
interest-bearing  evidences  of  indebtedness  ex- 
cept such  bonds  aa  may  be  authorized  by  law, 
etc^  by  any  county,  city,  town,  or  municipality. 
—Hays  V.  McDaniel,  196  S,  W.  934. 

Act  of  General  Assembly  of  1917  jiroviding 
for  borrowing  of  money  to  cover  deficiencies  in 
state's  general  revenue  fund  and  issuing  of  in- 
terest-bearing evidences  of  indebtedness,  and 
levying  tax,  etc.,  held  not  violative  of  Const 
art.  16,  §  1,  providing  that  state  shall  never 
issue  any  interest-bearing  "treasury  warrants" 
or  scrip  provided  in  Kirby's  Dig.  SS  1459,  3412. 
—Id. 

STATIONS. 

See  Railroads,  «»58. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  oL 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

See  Constitutional  Law. 

For  statutes  relating  to  particolar  sabjecta.  aee 
the  various  specific  testes. 

X.  ENAOTMEITT.   RBQinSITES,  AHD 
VAXIDtTT  nr  OBlfERAX,. 

4s»47  XArk.)  Where  description  of  levee  dis- 
trict in  statute  creating  it  can  be  ascertained 
bv  resort  to  extraneous  investi^tiou  to  k>cate 
objects  referred  to,  creation  of  district  is  not 
void  for  uncertainty  in  description. — Snetaer  v. 
Gregg.  196  S.  W.  92S. 

«s»47  (Ark.)  Act  of  Oeneral  Assembly  of  1917 
authorising  borrowing  cl  money  to  eover  defi- 
ciencies in  state's  general  revenue  fund,  ctc^ 
held  not  void  for  uncertainty  in  failing  to  desig- 
nate persons  composing  state  debt  board,  sa 
Kirby's  Dig.  {  6462,  provides  a  state  debt  board, 
which  has  never  been  abolished.— Hays  v.  Mc- 
Daniel, 196  S.  W.  9S4. 

4s>64(l)  (Ark.)  The  unconstitutional  portioa  of 
a  statute  may  be  stricken  out  where  provisioDS 
S.re  independent  and  it  can  be  seen  that  Lesia- 
liature  would  have  enacted  remaining  part— 
Heinemann  v.  Sweatt,  196  S.  W.  931. 

Hie  doctrine  of  striking  out  an  independent 
unconstitutional  portion  of  a  statute  cannot  be 
applied  where  it  affects  the  validity  of  asKss- 
ment  of  lands  according  to  legislatiTe  detemiina- 
tion.— M. 

«=>«4(5)'  (Ark.)  Special  statute  of  191T,  cnat- 
ing  Newport  levee  district,  held  not  nncooati- 
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totional  as  whole  becajiie  hegUHaJOae  exceeded 
po«er  in  attemplinK  to  tax  penbnalty  for  coet 
of  coilttructfoli.— Snetser  V.  Greee,  ISB  S.  W. 
925.  • 

ni.  SUBJEOT9  AND  TXIXES  OF  ACTS; 
«=D  125(1)  (May  Laws  1»16,  p.  378,  entitled 
"An  act  cKanging.tbe  method  of  parinent  of -sal- 
aries of  clerfcg  ol  circuit  courts,"  etc.,  Held  not 
violative  of  -Gopgt.  art.  ^  {  28.  proihibiting  pass- 
ine  of  bin,  subject  of  waich  is  not  expremeti  in 
tide.— State'  ex  reL  Emmons  ▼.  Fanner,- 196-  Sr, 
W.  1106. 

V.  BEPEAXi,    SnSPBNSIOH,    EXPIBA^ 
T|»N,  AMB  RimTAI.. 

e=9l58  (Ky.)  As  implied  repeals  are  not-favor- 
ed, statutes  will  be  construed,  to  harmonise  as 
far  as  possible. — ^Keenon  ▼.  Adams,  166  S.  Wi 
173. 

®s>IM  frez.Oiv.App.)  Where  statutory  article 
consists  of  several  subdivisions  dealiitK  with 
same  matter,  one  or  more  of  such  subdivisioBS 
may  be-  amended  without  interfering  with  other 
parts  trf-  article.— City  of  Laredo  vi  Prish- 
muth,  196  S.  W.  190. 


VI.  oowiTBuoxioir  Ain>  opeba* 

(A)   Seaeral  R«lea  ot  'Coaatractton. 

ISI(l)  (Mo.)  Statutes  should  be  so  rea- 
sonably, construed  as  to  give  them  their  intend; 
-ed  force  and  effect— State  ex  rel.  Carutbers  r. 
Little  Hiver  Drainage  Dist,  196  S.  W.  1116. 

fis=>t8l(2)  (Mo.)  Where  one  couatniotioii  .of 
statute  would  render  it  absurd  .ai^  anenforoe* 
able  and  other  the  converse.  We  are  required 
to  adopt  latt^  rather  than  foriMr. — State  es 
rel.  Emmons  v.  Farmer,  196  S.  W-  HO^-  - 
4s>20i  (Ark:)  Although  Legislature  had  ea-ro- 
neoualy  ucluded  and  omitted  certain  lands  in 
describing  a  road  improvement  district,  the 
court  coald  not  substitute  correct  descriptiom. — 
Heinemann  v.   Swaatt,  196  S.  W.  931. 

The  court  me^  in  construing  a  statute  recon- 
cile two  conflicting  descriptions  by  striking  out 
words  in  one  so  as  to  confohn  to  the  other. 
—Id. 

«s>224  frex.Giv.App.)  Statutes  will  not  be 
construed  as  confiicQng  if  such  construction  can 
be  reasonably  avoided.- Mitchell  v.  Hancock, 
196  8.  W.  e&4. 


inilTED  STATES. 

CQI^STCTimON. 

Amend.    7. 508 

Amend.    14.    488,  508 

Art.  4,  t  2,  BUbeec  1 486 

Art.  14,  §  1 247 

STATTITES  AT   lAHGH. 
1887,   Feb,  4,  ch.  104,  24 

Stat    37» 679 

1887,  Feb.  4,  ch.  104,  {{  1.    _ 

3,  24  Stat.  379,  380 28 

1887,  Feb.  4,  ch.  104,  |  6, 

24  Stat  880 81 

1887,   Feb.  4.  ch.  104,  f| 

IS,  20.  ^  fitat  S84,  886    28 
ISkr,  Feb.  4,  ch.  104,  (  20. 

24   Stat   S70.    Amend«l 


STATUTES  CONSTRUED. 

Art.  7,  I  28... 456 

Art  7,  §  40 938 

Art  12,  f  8 80e 

Alt  le,  {  1 934 

Art  19,  I  6 470 


bv  Act  1906,  June  29,  ch. 
'tis  ^^^^'   ** 


406 


1894,  Aug.  18,  ch.  289,  {  5, 

28  Stat  ««&. 343 

1898,  July  1.   ch.  641,   I  ,, 

70a.  80  Stat  866 453 

1906,  June  29,  ch.  3591,  t 

7(11).     (12),    34     Stat 

895 .406,  417,  61^ 

1908,  April  22,  ch.  149.  85 

Stat   66. 697.  613 

1910,  June  18.  ch.  809,  36 

Stat    589 616 

1910,  June  18,  ch.  309,  86 

Stat    544 31 

COMPHJBD  STATUTIST 
1016. 

ilOlO    28» 
g  8.^63,   8566    28 
8569    31 
g  8583,    8592 28 
8604a    406,  417,  516 

S  86<Mfla    406,  417 

|g  86,^7-8065    507,  613 

g  96.'S4    .453 

I  9973  343 


ARKANSAS. 

coNSTinmaN. 


Art  3,  S  8.. 
Art.  7.  I  12 


470 

940 


KIRBY.'S  JOIGEST. 


131 
117 
803 
940 
456 
934 


3,  72,  74,  184 

763  .........< 

848  

1320 

1376  

i  ISSa,  '1844'.'..'.'.'.'. 922 

■  2708  131 

2996.  3003 988 

.  3412  934 

g  4430  968 

"  6108  795.  919 

6218.   Amended    by 
Laws  1909,  p.  890 ^ 

16649  '.'."..''.".'.*.!!*.!'.'.'.  116 

I  7559  ...:.:^ 470 

g  7823  .:...... 466 

lAWS. 

1907.  p.  '474.  Amended  by 

Laws  1916.  p.  707 818 

1909,.  p.  890 940 

1915,  p..  402 470 

1915,  p.  707 818 

1915,. p.  1404,  i  2 801 

1917.  No.  166 961 


KENTUVXT. 

GRIMINAL  CODB  OF 
PHACTICE. 

«  240,   241... 160 

I  281.    Amended  bf  Laws 

1910.  ch.  92 160 

U  340,    353 160 

STATUTES  1915u 

1596a,  ssbsca  12 156 

g  8490,   3499 169 

4399,  sobsec.  8 173 

4426a,  snbsecs.  9.  17...  173 

4440a     173 

I  44400,  «ubsec.  1 17.S 


LAWS. 
1910,   ch.  92 ;...  160 


MISS01TKI. 

o<»fSTmrraoN. 

Art  4,  g  28 

Art  14.  g  8 


.1106 
,1106 


REVISED   STATUTES   1889. 
g|  6767,    6864 22 

REVISED   STATUTES   1909. 
g  190..  .Amended  by  Laws 

1911,  p.  80 888 

f  814    78T 

I  965    898 

g  1099    1077 

|g  1759,    1826 1019 

■  1832    8S 

1852    1019 

187©    2a 

1881    IIIB 

1884 U44 

19Q6 7«T 

2048    ilia 

f  2081    379 

12083    1108 

g  2104.       Amended        by 

Laws  1913,  p.  159 46 

2156 1026 

If  2522,  2524,  2525 93 

g  2828,  2840,  2841 1075 

3087  767, 11.S2 

3038 767 

[g  3039,  3040 767, 1132 

"  3042  ......1182 

3803  ■.  43S 

if  3961.  3967 1129 

ii  4532,  4726 3 

5286  7 

J  5513  1116 

16361  1121 

f  6937  ...;...; 776 

g  6945 779 

fg  6995.  7013,  7008 21 

II  7238,  7244 751 

i  7616  anrs 

{g  7704,  7705,  7716,  7717, 

7722,    7723 46 

I  7828    1091 

I  7904 876 
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8804    iZ 

8309    1118 

tMOS,  9411. .^..US7 
102«J7  Ill 
T44 
iim  '*.*.■  .■.*.■.'.*  744 


.  .    cm  OHABTDBa 
St  liouis,  aM.  6,  i  25 111 

LAWS. 

1911,  pp.  80,  81 385 

1911,  p.  284 424 

1911,  p.  285,  S6 424 

1911,  p.  292,  §  22 97 

1911,  p.  2981  8  28 424 

1911,  p.   aS 772 

1911,  p.  330 428 

1913,  p.   159 4« 

1913,  p.  232 1115 

1913,  p.  263,  S  62 1116 

1913,  p.  556,  1  111 ...  369 

1918,   p.  70.4 1106 

1913,  p.  .722,  {  S ir 

1915,  p.  878 1106 

1915.  p.  386... 115 

1915,  p.  385.    Amended  by 

Laws  1917,  p.  611 115 

1917,  p.  511 115 

TENHEBSBE. 

CONSTITDTION. 

Art  1,  J  18 486 

Art.  2,  f  2 486 

Art.  3,  I  6 486 

Art  11,  §  17 142 

SHANNON'S  CODE. 
{§  3531,  3532    949 

THOMPSON'S    SHANNON'S 
CODE. 

I  488U 893 

i  6152a 188 

i  6282    488 

LAWS.   • 

1899,   ch.   182 490 

1905,  ch.  31 138 

1907,  ch.  82,  {  8 147 

1907,  cb.  645,  t  1  et  seq.  142 

1909,  ch.  192. 393 

1909,  ch.  351 142 

1909,  ch.  479,  §  4. 488 

1012,  ch.  125,  i  &. 489 

1913,   ch.   20 949 

1915,  ch.  11,  S  1 142 

1915,  ch.    125 486 

TtSXAA. 

CONSTITnTION. 

Art  1,  8  10. 624 

Art  I,  «  15 608 

Art  1,  817 636 

Art.  1,  8.19 247,  608 


Art.  1,  8  69 508 

Art.  5,  SJ  1,  3,  6 502 

Art  5)  i-16 900 

Ar^.  11,  I  ft.. 1000 

Art  11.  I  7 2« 

Art  14,   8  2 287 

CODE  OP  CRWilNAL  PRO- 
CBDTJRB  1911; 

Art  616 835 

Art*  628,  633 537 

Art  m.   subd.  6 536 

Art  §41 826 

PENAL  CODE  1911. 

Arts.  ij.  10 •...  961 

Arts.  304,  312 840 

trta.  €89,  691 186 
rt   1014 246 

Art    1073 820 

Art  1105 620 

Art   1421 851 

VEBNON'S  ANNOTATED 

CODE  OF  CRIMINAL 

PROOEDURQ   1916. 

Art  167 540 

Arta  748,  T44 i .  520 

Art  788 179 

Art   790 541 

Art  844a.. 619 

Arts.  8e5b,  865<< 636 

VBRNON'$  AN^OTATElO 
PBNAITCODJ:  1916. 

.....:..  835 
523 


Arts.  .74.  TBk 
Art  640a... 


REVISED  STATCrTBS  i896i 
Art  3071 957 

RBViSED  STATUTES  1911. 
Paee  1719-,  final  tiQe,  (  6  62f5 
Arts.    107-165.      Amended 

br  Laws  1913,  di.  163. .  508 
Arte.   283,    284,    290-202, 

299,    301-806. 846 

Arts.  628,  631,  632..;...  671 
Art.    1164.    Amended,    by    , 

Liaws  m5,  (A.  mi:. . . .  e^ 

Arts.    1325,   1830 681 

frt    15(59;.;. ;;;;.. .281,  362 
rt  1626... 989 

Art  1824 287 

Arts.  1980,  1981 256 

ArU.  1900,  19« 357 

Arts.   2069,   2097...- 604 

Art  2084 868 

Art  2241 «71 

Arts.  3694,  3700 287 

Arts.  3757,  3759 676 

Arts.  3776,  87T7 ;.  687 

Art  4643 887 

Art  4643,  subd.  2 387 

Art  4604 597 

Arts.   «4^  4807.-. ;;j...  957 

Art   6^1 903 

Art  S922 284 


Art.    6641> 909 

AiU.  5654,  &O0O 328 

Art.  5722 519 

Art  6485 343 

Art  6883 884 

Art.  7095 328 

Art  7752 287 

Arts;  7796-7809 662 

VERNON'S  SAYLESr  ANNO- 
TATED CIVIL  STAT- 
CTB&  1914. 

Art  688 %9 

Art  120B 270 

Arts.    1432,    1433,    1436- 

1438   247 

Art    1612 362,  962 

Arts.  1623,  1824 615 

Art  1830,  subsec.  6 890 

Art,    1854..       330 

Arts.   1971-1973 639 

Art    1984a 647,  874 

Art   1989 910 

Arts.  2104,  2147 694 

Art  2844 269 

Art    S35S 890,  969 

Arts.  3563,  8670-3673 692 

Art    3690 628 

Arts.   39S0,   «)21b 868 

Arts.  4621,  4622,  4624...  625 

Art  4632 867 

Arts.  4698,  4699 232 

Art  4947 960 

Art  4981 347 

Art  6002c 210 

Arts.  524^^£246gBas  ....  2U 
Arts.      52460,      5246naB. 

5246JT'yy    1011 

Art.  S93S^ 888 

Art  7399 202 

CKTT    CHARTSBS. 

Abilene,  art  4,  8  4 1000 

Ft   Worth,   ch.   li  I  Mk. 
Sp.  Laws  1900,  di.  81. .  601 

SPECIAL  i:<AW& 

1909,   ch.  9 249 

1909,  ch.  81,    snbch.  12,  % 

15  .7?.:  601 

LAWS. 

}^'  ^i.^B 19" 

igw,  ch.  31 601 

iMl,  ch.  2a|9 ^3 

Ms,  di.  101,  |1 523 

1918,  ch.  147,  I  8 581 

1913,   cfa.  163 506 

35,  ch.  169 247 

l5l3,  <^  17? 187,  2U 

1913,  di.  179,  pt  1.  H  10, 

X6  1011 

1918,  ch.  179,  pt  4  8  2. .  .1011 

1916,  ch.  3^2,  4. «3 

1915,   e*.  its JH4 

1917,  d>.  «0 247 

1917,   A.   76 502 

1917,  ch.  100 647 

1917,  <i.  159 851 


See  Larceny. 


STEALING. 
StlFHJLATIONl 


«s>l).(Tex,Oiv.App.)  It  ia  not  essentia!  to  the 
validity  of  a  stipulation  between  the  parties  that 
a  pending  action. shall  abide  the  result  of  anoth- 
er action  and  be  determined  thereby  that  the 
stipulation  be  pjutnaljy  beneficiaL— Mitchell  v. 
Hancock,  1^.  S.  W.  694. 

«»I2  (Tex.Civ.App.)  The  stipulation  that  a 
pending  action  shonld  abide  the  result  of  another 
action  and  be  determined  thereby  held  not  aiib- 


ject  to  repudiation  by  defendant  or  its  receiTer 
subsequeatly  appointed,  after  thfe  eOftipany  had 
acted  Upon  it  and  received  th«  bcOleflts  contem- 
plated.—Mitchell  V.  HancO<!k,  189  S.  W.  694. 
<^I8(6}  (Mo.App.)  In  Actidri  on  notary's  bond. 
stipulattion  that  person  had  no  property  subject 
to  executian  or  attachment  in  state,  and  findinc 
that  certain  notes  were  wonbleM  became  ot 
his  insolvency,  SuflSciently  establishes  such  in- 
solveney.— State  ex  rel.  SaTinln  Trost  Cou  t 
HaUen,  196  S.  W.  1067..  v«.   ». 

«Es>l9  (Tex.Cir.App.)  In  an  action  in  which  it 
was  sotigbt  to  enforce  an  amement  tbat  the 
action,  with  others,  thould  tibide  the  rekult  of 
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■  certain  pending  action  and  be  determined  by 
gucb  result,  It  was  not  necessary  tbat  the  parties 
plaintiff  in  the  other  suits  mentioned  in  the 
agreement  should  be  joined  as  parties  to  ^ 
present  action.— Mitchell  ▼.  Hancock,  196  S.  W. 

STOCK. 

See  Banks  and  fianidng,  «=»39;  CorporationB, 
«=»76-128. 

STOCKHOLDEBS. 

See  Gorporadona,  «3»a06-228. 

STOCK  UWS. 

See  Animals,  «=980. 

STOLEN  GOODS. 

See  Heceiving  Stolen  Goods. 

STREETS. 

See  Higltways;    Municipal  Oorporatlons,  €=> 
288-fiS8,  684r-7O0,  702-822. 

STRIKING  OUT. 

See  Appeal  and  Error,  «s»104T;  Pleading,  «» 
355;   Trial,  «s»8». 

SUBORNATION  OF  PERJURY. 

See  Perjury,  ♦a»18,  82. 

SUBSCRIPTIONS. 

See  Banks  and  Banking,  «=339;  Corporations, 
«=»76-80. 

SUIT. 

See  Action.   . 

SUMMONS. 

See  Process. 

SUPPLEMENTAL  PLEADING. 

See  Appeal  and  Error,  ^:3l041. 

SUPPORT. 

See  Parent  and  Child,  4cs>17. 

SUPREME  COURTS. 

See  Courts,  «=s231-247. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Pbyslclass  and  Surgeohi. 

SURPLUSAGE. 

See  Pleading,  «a»86. 

SURPRISE. 

See  Oriitiiiial  Law,  «s>59»i 

SURVEYS. 

See  PnhUc  Lands,  «s»175,  221. 

SWifjOLING. 


See  False  Pretenses. 


See   U 


tAXATION. 

Municipal   Oorporationt,   >it» 


tn.  UABIUTT  Of  PEBSOHS  AHO 
PBOPEBTT. 

(A)  Private  Peraoaa  anA  Property  Im  OeB« 
eral. 

4=>98  (Ark.)  General  taxation  of  every  species 
of  property  is  justified,  however  transitory  its 
situs  within  jurisdiction  of  taxing  sovbrdgnty. 
—Snetaer  t.  Oreeg.  190  S.  W.  926. 
«s»98  (Tex.Glv.App.)  Personal  property  is  sub- 
ject to  taxation  in  county  or  district  where  sit- 
uated.—Cantwell  V.  SutUes,  196  S.  W.  606. 

(tf)  Hlzein»tl«Bs. 

4=b2I6  (Mo.)  Under  system  of  taxing  net  as- 
sets of  insurance  companies,  inclusion  in  com- 
pany's gross  assets  i^  exempt  United  States 
bonds  and  railroad  stock  constitutes  taxation  of 
such  securities. — State  ex  rel.  American  Auto- 
mobUe  lasi.  Co.  v.  Sehramm,  196  S.  W.  81. 
4=3230  (Mo.)  Automobile  insurance  c<»npanT's 
reserve,  designated  as  Uabilitv  by  Bev.  St  19u9, 
I  7018,  and  required,  by  secaon  7098,  to  be  de- 
ducted from  net  assets  to  arrive  at  taxable 
property,  keU  not  exemption  in  sense  that  inclu- 
Bi<m  of  tax  exempt  bonds  and  stock  in  exemption 
reserve  and  dednctiug  whole  from  gross  assets 
(Hd  not  amount  to  taxation  of  them.— State  ex 
rel.  American  Automobile  Ins.  Co.  v.  Schramm, 
we  S.  W.  21. 

IZ.  BJU.B  OF  XJtmi  TOA  KONVAT- 
MHirT  OF   TAX. 

4=>643  (Ark.)  A  description  of  land  in  com- 
plaint in  tax  proceedings  as  follows  "N  of  B. 
R.  frl.  8.  W.  %,  Section  28,  T.  6,  N.  R.  7  E., 
125  acres,"  held  insufficient— BrinMey  v.  Halli- 
burton, 196  S.  W.  11& 

XL  TAX  TITLES. 
(B)  Tatx   Deeds. 

«»764(2)  (Ark.)  A  description  of  land  in  the 
tax  deed  as  follows:  "N  of  K.  B.  fri.  a  W.  %, 
Section  26,  T.  S,  N.  B.  7  B.,  125  aores,"  hM 
insufficient.— Biinkley  v.  HaUibartmi,  196  S.  W. 

XnX.  IiEOAOT,  XHKBBITAHaB,  AHS 
TBAN  SFSB  TAXBS. 

<S=>897  (MoO  Under  Bev.  St  1909,  {  314,  an 
assessment  of  a  specified  amount,  if  ^aid  at  once, 
and  a  larger  amount  in  case  bond  is  given,  on 
the  interest  of  remaindermen  under  a  testamen- 
tary trust  requiring  the  trustee  to  pay  the  in- 
come of  the  estate  to  testator's  widow  during 
her  Bfe,  the  corpus,  after  the  death  of  the  widow, 
to  be  paid  to  such  remaindermen,  or  to  their 
heirs,  per  sttntes,  share  and  share  alike,  was 
vaUd.— In  re  Bemme's  Estate,  196  S.  W.  737. 

TAX  TITLES. 

See  Taxation.  «=>764. 

TELEGRAPHS  AND  TELEPHONES. 

See  Commerce,  «=»28,  85. 

L   EStABLIggMfelyT.  COMgTBtTOTIOW. 
Ajno  MAIKTElfANOB. 

®3>I5(2)  (Mo. Am).)  It  is  telephone  company's 
duty^  to  use  the  hifhest  degree  of  care  practica- 
ble in  making  and  keeping  safe  its  apparatus. 
—Warren  v.  Missouri  i  Kansas  Telephone  Co., 
106  S.  W.  1080. 

<B=920(4)  (MaApp.)  Petition  In  action  for  inju- 
ries  resulting    from    electrical    shock    received 
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while  using  telepboD&AcId  not  fatally  defectivei 
—Warren  v.  Missouri  &  Kaneas  TelepluHie  CJo., 
186  S.  W.  1030. 

In  action  for  injury  resultinf  from  nae  of 
telephone,  clause  in  petition  stating  company's 
duty  in  reference  to  keeping  telephones  safe,  for 
use  could  be  rejected  as  Burplusage.— Id. 

9=»2I>(5)  (Mo.App.)  Where  one  properly  using 
telephone  was  injured  by  electric  shock,  doctrine 
of  res  ipsa  loquitur  applies,  although  shock 
might  have  been  caused  by  electric  storm. — 
Warren  v.  Missouri  &  Kansas  Telephone  Co., 
196  S.  W.  1030. 

Telephone  company  had  burden  of  proving 
that  presence  of  excessive  dectricity  causing 
teleph<»ie  user's  injury  was  not  due  to  its  neg- 
ligence.—Id. 

€=>20(7)  (Mo.App.)  Question  -ot  whether  a  tele- 

£hone  company  discharged  burden  of  proving 
tck  of  negligence  causing  a  telephone  user's 
•injury  from  electric  shock  was  for  Jury. — War- 
ren V.  Missouri  &  Kansas  Telephone  Co.,  196 
S.  W.  1030. 

H.  REOUTATIOK  AND  OPERATIOH. 

*=»26'/2  [New,  vol.  17  Key-Na  Series] 

fTex.)  Act  Cong.  June  18,  1910,  c,  309, 
conferring  power  on  Interstate  Commerce  Oom- 
mission  to  pass  on  reasonableness  of  regulations 
of  interstate  telegraph  companies,  does  not 
make  such  comiianies  regulations,  cstablUhtag 
measure  of  their  liability  for  negligent  non- 
delivery of  interstate  messages,  controlling  until 
they  are  declared  to  be  unreasonable  by  commis- 
sion after  complaint  duly  made. — Western  Union 
Telegraph  Co.  v.  Bailey,  196  S.  W.  616. 
€=>27  (Tex.)  Damages  for  nondelivery  of  inter- 
state telegraph  message  are  measureid  by  law 
of  the  state  from  which  message  is  sent. — 
Western  Union  Telegraph  Co.  v.  Bailey,  196  8. 
W.  616. 

In  action  for  negligent  nondelivery  of  inter- 
state telegraph  message,  damages  for  mental  dis- 
tress may  be  recovered,  where  negligence  occurs 
in  this  state,  and  such  damages  are  recoverable 
under  law  of  state  from  whidi  message  is  sent. 
—Id. 

4=»33(1)  (Mo.App.)  Interstate  Commerce  Law, 
II  1,  3,  16,  20,  applies  to  telegraph  companies, 
section  1  making  act  applicable  to  companies 
transmitting  interstate  messages,  section  3  ptx>- 
viding  for  uniformity  of  charges,  and  section  20 
pronaing  that  Commerce  Commiasion  shall  have 
power  to  declare  rates^ — Poor  v.  Western  Union 
Telegraph  Co.,  196  S.  W.  28. 

Telegraph  company  engaged  in  interstate  busi- 
ness is  allowed  to  make  its  own  rates,  classifica- 
tions, and  charges,  subject  to  power  of  Inter- 
state Commerce  Commission  to  revise  on  com- 
plaint, and  subject  to  requirement  of  Interstate 
Commerce  Law,  {  1,  that  rates  shall  be  reason- 
able, etc.— Id. 

4=>54(2)  (Tex.)  Provision  of  Carmack  Amend- 
ment that  no  contract,  etc.,  shall  exempt  com- 
mon carrier  from  liability  thereby  imposed  does 
not  apply  to  telegraph  companies. — Western 
Union  Telegraph  Co.  v.  Bailey,  196  S.  W.  516. 

€=>54(5)  (Mo.App.)  Wh-jre  one  received  iinre- 
peated  interstate  telegram  sent  subject  to  stipu- 
lation that  company  should  not  he  liabla  for  mis- 
take in  transmission  of  unrepealed  message  be- 
yond amount  charged  for  sending  same,  sendee 
for  such  a  mistake  could  recover  only  amount 
paid  for  sending  message.— Poor  v.  Western 
Union  Telegraph  Co.,  196  S.  W.  28. 

^3»54(6)  (Mo.App.)'  Indorsement  purporting  to 
limit  liability  for  delay  in  delivering  interstate 
telegram  to  the  price  of  sending  h«ld  ineffective. 
—Jacobs  T.  Western  Union  Telegraph  Co.,  196 
8.  W.  81. 

A  stipulation  in  an  interstate  telegram  that 

the  telegraph  company  was  limited  to  the  amount 

tceived   for  sending  the  message  was  not  a 


limitation  of  liability,  but  was  a  direct  declara- 
tion of  no  liability, '  and  therefore  ineffective. 
-Id. 

An  indorsement  on  the  back  of  an  interstate 
telegram  limiting  the  company's  liability  to  fHO 
for  mistakes  or  dela^  in  transmission  or  deliv- 
ery was  effective  to  limit  the  company's  liability 
to  the  sendee. — Id. 

<S=>S4(6)  (Tex.)  Stipulation  of  telegraph  com- 
pany limiting  Its  liability  for  damages  tor  non- 
delivery of  message,  whether  caused  by  negli- 
gence of  its  seivantB  or  otherwise,  to  $50,  io 
absence  of  payment  of  additional  charge  based 
on  greater  value,  is  void  under  law  of  this  state 
or  of  Tennessee. — Western  Union  Telegraph  Co. 
V.  Bailey,  196  S.  W.  516. 

^=>56(3)  (Mo.App.)  Suit  by  recipient  of  tele- 
gram against  telegraph  compan_y  for  damages  oc- 
casioned by  mistake  in  transmission  is  based  on 
telegraph  company's  violation  of  public  dnty  to 
correctly  transmit  and  dcJiver  the  message,  and 
not  on  contract  between  sender  and  tdesraiA 
company.— Poor  v.  Western  Union  TelegraiA 
Co.,  196  8.  W.  28. 

®3>66(4)  (Mo.App.)  In  sendee's  acticm  against 
telegraph  company  for  mistake  in  transmitting 
interstate  telegram,  evidence  held  to  make  oat 
prima  fCicie  case  of  at  least  "ordinary  negli- 
gence," as  term  is  used  by  federal  courts.  f<» 
which  stipulation  on  back  of  telegram  M"''t^"g 
liability  provided.— Poor  v.  Western  Union  Tel-  I 
egraph  Co.,  196  S.  W.  28.  ' 

4=»67(1)  (MoApp.)  In  an  action  against  a  tele-  { 
graph  company  for  breach  of  a  public  dnty  ia 
faihng  to  proper^  deliver  a  telegram,  the  sendee 
may  recover  such  damages  as  flow  direcdy  f  rtna 
the  breach  of  duty. — Jacobs  y.  Western  Union 
Telegraph  Co..  196  S.  W.  31. 
«=>67(2)  (Mo.App.)  A  telegram  addressed  to  an 
attorney  held  sufficient  notice  to  the  telegraph 
company  that  loss  of  a  fee  would  be  snfferad 
by  tike  addressee  in  case  of  dday  in  delivery.— 
Jacobs  V.  Western  Union  Telegraph  Co.,  196  S. 
W.  81. 

TELEPHONE  CONVERSATION. 

See  Witnesses,  «=3406. 

TERMINATION. 

See  Tnuts,  «=961. 

TERMS. 

See  Courts,  «s>66,  67. 

THEFT. 

See  Larceny. 

THREATS. 

See  Criminal  Law,  $=>371;  Homicide,  ^»2SA. 

4=>5  (Mo.)  An  indictment  for  robbery  by  ex- 
tortion under  Rev.  St  190O,  {  4532,  allesing 
that  defendant  threatened  to  accuse  a  third  per- 
son of  the  crime  of  sodomy^which  ia  named, 
but  not  defined,  by  section  4726,  ia  sufficient  as 
a  naming  of  the  ofFense  which  accused  threaten- 
ed to  chargc^Stete  r.  Patterson,  196  S.  W.  3. 

In  information  under  Rev.  St.  1909,  §  4532. 
held  unnecessary  to  charge  description  ot  tlie 
crime  which  accused  threatened  to  charge  to  the 
person  from  whom  he  extorted  money  under  the 
threat.- Id. 

®=>6  (Mo.)  Under  information  charging;  i^ob- 
bery  by  extortion  by  threatening  to  accuse  a 
third  person  of  an  offenaCk  the  word  "acease" 
does  not  necessari^  mean  to  file  an  informatioa 
or  complaint,  but  includes  also  public  dcniincia- 
tion,  so  that  proof  that  accused  threatened  to 
reveal  an  alleged  ofCense  to  others  is  aufficient. 
—State  V.  Patterson,  196  S.  W.  3. 

Where  defendant  secured  a  writing  confesBing 
a  crime  from  a  third  person,  and  then  threaten- 
ed  to  expose   him,  evidence,  in  a  sabaeqaent 
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prosecnUoii  for  robbery  by  extortion  of  mone£, 
that  the  third  person  pud  the  money  to  get 
l«ck  the  writing  does  not  present  a.  Tftriance. 

TICKS. 

See  Animals,  ®=329;  Constitutional  Law,  9a> 
293;    CSotmUes,  «=s>lj50. 

TIMBER. 

See  Injunction,  4=962;    Logs  and  Logging. 

TIML 

See  Appeal  and  E!rror,  ®=>564;  Contracts,  4=» 
214;  Evidence,  «=»491 ;  Homicide,  «=»204; 
Mechanics'  Liens,  «=9l60;  New  Trial,  ^=» 
117;  Principal  and  Surety,  <9=»104-108; 
Trial,  ®=>76 ;  Vendor  and  Purchaser,  iS=sll9. 

4=>M  (Ark.)  In  fixing  time  for  holding  court, 
the  law  does  not  take  account  of  different  parts 
of  days.— Central  Coed  &  Coke  Co.  t.  OraJuun, 
186  S.  W.  840. 

TITLE. 

See  Adverse  Possession;  Bankruptcy,  4=9152; 
Vendor  and  Purehaser,  «=>112.  130-136. 

TOOLS. 

See  Master  and  Servant,  «s>101-129,  234. 

TORNADO  INSURANCE. 

iiee  Insurance,  ^=»423. 

TORTS. 

See  Action,  4=>47;  Assault  aqd  Battery,  •=» 
10;  Carriers,  «=382-384 ;  Contribution; 
Damages,  4=>9&;  False  Imprisonment; 
Fraud;  Ldbel  and  Slander;  Master  and  Serv- 
ant, «=o88-319;  Mines  and  Minerals:  Mu- 
nidpal  Corporations,  «s>736-822 ;  Negligence; 
Nuisance;  Principal  and  Agent,  4=9155-168; 
BaUroads,  4=>113;  Trial,  «=»191,  260. 

TOWNS. 

See  Municipal  Corporations. 

TRADE  SECRETS. 

See  Injunction,  4=95& 

TRANSCRIPTS. 

See  Oriminal  Law.  «=»106e-llll. 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Brror,  4=9366-417;  Trial,  4=> 

TRANSPORTATION. 

See  Schools  and  School  Districts,  4=9l69^. 

.     TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Appeal  and  Brror,  4=91062 ;  False  Impris- 
onment; Injunction,  4s>52;  Quieting  TiUe, 
4s»3;    Railroads,  4=9282. 

TRESPASS  TO  TRY  TITLE. 

See  THal,  <e»350. 

n.  F&ooEKDnfos. 

«s>34  (Tex.Civ.App.)  Under  Rev.  St,  art  7752, 
a  plea  of  not  guilty  and  a  disclaimer  of  aU  of 
the  land  sued  for  are  so  inconsistent  that  the 

?lea  of  not  guilty  will  be  disregarded.— Kenedy 
•asture  Co.  v.  State.  196  S.  W.  287. 


4=939(3)  (Tex.Civ.App.)  Evidence  in  trespass 
to  try  titie,  in  which  neither  party  deraigned 
tiUe  from  soverei^ty,  that  C.  did  not  get  pos- 
session because  w.,  under  whom  defendant 
claims,  was  in  possession  under  lease  from  plain- 
tiff's grantor,  held  not  subject  to  objections  tint 
defendant  did  not  know  of  lease,  or  that  it  was 
immaterial  why  C.  did  not  get  possession. — 
Crafts  V.  McAUen,  196  S.  W.  729. 
<&=»4I(1)  (Tex.Giv.App.)  Prior  possession  of  G., 
plaintiff's  grantor,  warrants  judgment  for  plain- 
tiff in  trespass  to  try  title,  defendant  showing  no 
superior  title  by  limitations  or  otherwise ;  W., 
under  whom  defendant  claims,  having  entered 
as  G.'e  lessee,  and  there  being  no  affirmative 
proof  that  G.  did  not  have  title. — Crafts  v.  Me- 
Allen.  196  S.  W.  729. 

4=945(1)  (Tei.av.App.)  In  suit  to  try  titie, 
charge  as  to  rights  and  duties  of  one  purchasing 
land  without  record  or  other  notice  of  adverse 
claim  held  to  contain  no  error. — Houston  Oil  Co. 
of  Texas  v.  Bagley-Saner  Lumber  Co.,  196  S.  W. 
338. 

TRIAL 

See  Continuance;    Coats;    Jury;    New  Trial; 

Stipulations ;    Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

U.  DOCKETS,  XJtSTS,  AND  CALEN- 
DABS. 

4=9)1(2)  (Ark.)  In  an  action  of  trespass  for 
catting  timber  on  the  lands  of  another,  Uiat  de> 
fendant  asked  for  a  jndgment  agamst  his  gran- 
tors in  case  judgment  were' against  him  did  not 
set  up  any  grounds  for  equitable  interference.^ 
Ridiarda  v.  Howell,  196  3.  W.  488, 

m.  couKSE  Ain>  conduct  of 

TBIAI.   IN   QEinBRAI.. 

#3>2ft  (Ark.)  Where  eoort  ecrrectly  decid- 
ed that  defendant  did  not  exercise  diligence  to 
obtain  witneases,  there  was  no  error  in  refusing 
postponement  for  even  few  hours  on  last  day  of 
term.— Central  Coal  &  Coke  Co.  v.  Graham,  196 
S.  W.  940. 

4=920(2)  (Ark.)  In  action  fbr  damages  to  plain- 
tiff's land  by  flooding,  remarks  of  trial  judge 
held  not  an  expression  of  opinion  on  weight  ai 
evidence  or  tanticism  of  testimony,  but  an  at- 
tempt to  prevent  repetition  of  evidence. — ^Lisko 
v.  Uhren,  196  S.  W.  816. 

IV.  KECEPmON  OF  EVIDENCE. 

(A)  latrodnotlon,  Olter,  and  Admtaaloit  of 

BJTldenoe  In  GeneraL 

4=>48  (Ark.)  It  is  not  error  to  admit  evidence, 
if  admissible  for  any  purpose.— Liske  v.  Uhren, 
196  S.  W.   816. 

(C)  Objeettoaa,  Mottoaa  to  Strike  Oat,  and 
Bzceptiona. 

4=976  (Mo.App.)  A  party  will  not  be  permitted 
to  await  a  witness'  answer  and  then  object  to 
the  question. — Feren  v.  Epperson  Inv.  Co.,  196 
S.  W.  435. 

4=989  (Mo.App.)  If  a  witness  answers  so  qaick> 
ly  that  objection  to  question  cannot  be  made,  oc 
if  answer  be  not  responsive,  there  rtould  be  a 
motion  to  strike  out- Feren  v.  Epperson  Inv. 
Co..  196  S.  W.  435. 

4=9 1 05(3)  (Mo.App.)  Where  theri  was  no  objec- 
tion or  exception  to  testimony  of  witness  to 
speed  of  automobile  before  it  struck  plaintiff, 
such  testimony  stood  as  before  jury  for  whatever 
probative  force  they  chose  to  give  it.— Ottofy  v. 
Missiarippi  Valley  Trust  Co.,  196  S.  W.  42a 
4=9 1 09(5)  (Tex.Giv.App.)  Parol  evidence  vary- 
ing a  written  instrument  will  be  disregarded. 
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although  not  objected  to.— Sbzoiialiirt  ▼.  Al- 
varado  State  Bank,  196  S.  VT.  977. 

V.   ABGITMBNTS  AMD  OOKDITCT  OF 
OOVKBEX.. 

•a>l  14  (Tez.CiT.App.)  In  caae  snbmitted  mi 
special  issues  counsel  should  not  discuss  in 
their  argument  to  jury  effect  on  judgment  to 
be  rendered  by  court  of  findings  of  jury  on  is- 
sues involved.— Patterson  v.  Busbong,  196  S.  W. 
962. 

•=3 1 25(2)  (Tez.Civ.App.)  In  action  against  a 
railway  company  argument  to  jury  that,  "You 
would  have  stood  out  there  with  a  shotgun  and 
■topped  them  from  building  that  side  track,"  but 
that  plaintiff,  a  "nigger,"  bad  to  submit  to  it, 
was  improper. — St.  Louis,  B.  &  M.  By.  Co.  t. 
Green,  196  S.  W.  555. 

«=s>l27  (TeT.Civ.App.)  Where  question  of  de- 
fendant automobile  driver's  negligence  and  plain- 
tiff's contributory  negligence  were  close,  conduct 
of  plaintiff's  counsel  in  examining  witnesses 
and  during  argument  to  jury  in  pointedly  inti- 
mating that  insurance  company  was  defending 
case  held  reversible  error,  though  court  charged 
that  such  intimations  should  be  disregarded.— 
Coon  V.  Manley,  196  S.  W.  606. 
®=»I29  (Tez.Civ.App.)  In  the  absence  of  show- 
ing of  prejudice,  held  not  error  for  plaintiff's 
counsel  to  state  that  the  railroad  would  not  hes- 
itate to  fire  a  man  who  had  testified  against  it. 
-Tezas  &  P.  By.  Co.  v.  Schelb.  196  S.  W.  881. 
4=»I33(3)  (Mo.App.)  Eirror  could  not  be  predi- 
cated on  argument  of  counsel  to  which  objection 
was  sustained,  wliere  bo  request  not  granted  ««• 
made  for  reprimand,  and  no  motion  was  made  to 
discharge  the  jnry.— Harriman  ▼.  Donham,  186 
S.  W.  443. 

VI.  TAKIHG  OASB  OS  QVESTHMI 
FROM  JtTBY. 

(A)  dnestlons  of  Laiv  or  of  Fact  in  Oen- 
«r«l. 

4s»l3e(3)  (Tez.Civ.App.)  Whether  letter  an- 
dtorised  delivery  ot  polic;^  was  question  of  law, 
where  letter  was  nnambignous. — St.  Paul  Fire 
ft  Marine  Ins.  Co.  v.  Gamier,  196  S.  W.  980. 
«=>  140(1)  (Tez.Civ.App.)  It  Is  province  of  jury 
to  pass  upon  credibility  of  witnesses  and  to  give 
such  weight  to  their  testimony  as  they  think 
proper.— West  Lnmber  Co.  v.  C.  B.  Oumminga 
Ezport  Co.,  196  8.  W.  546. 
«s>l40(^  (Tez.Civ.App.)  CJredibility  of  plaintiff 
as  witness  and  weight  of  her  testimony  are  for 
the  jury.— Dean  ▼.  Dean,  196  S.  W.  567. 

(B)  Demwrer  to  AvIAenetK 

4=9(56(2)  (Mo.App.)  Evidence  must  be  viewed 
in  light  most  favorable  to  plaintiff  in  disposing 
of  defendant's  demurrer  to  evidence. — Barton  v. 
Louisville  ft  N.  B.  Co.,  196  &  W.  379. 
4=9 1 56(2)  (MoApp.)  In  passing  upon  demurrer 
to  plaintiff's  evidence,  court  will  accept  as  tri^e 
every  fact  which  his  evidence  tends  to  provt, 
including  reasonable  deductions  therefrom,  and 
will  not  weigh  conflicting  testimony,  pass  upon 
credibility  of  witnesses,  nor  endeavor,  to  recon- 
cile contradictions. — Woehnar  v.  P.  C.  Biddle-  ft 
Bro.  Casket  Co.,  196  S.  W.  381. 
4=9l56(8)  (Mo.App.)  On  demurrer  to  evidence 
plaintiff  was  entitled  to  every  reasonable  infer- 
ence from  evidence  taken  in  light  most  favorable 
to  him.— Chuck  ▼.  Long,  196  S.  W.  409. 

rP)  Olraotton  of  V«r«iet. 
4B>I69  (Mo.)  Where  testimony  for  plaintiff  es- 
tablishes truth  of  facts  set  up  as  new  matter 
In  answer,  and  diese  facts  preclude  recovery 
upon  part  of  plaintiff,  trial  court,  as  matter 
of  biw,  should  direct  verdict  for  defendant— 
Torrey  v.  Haidy.  196  S.  W.  1100. 

4=9  i69  (Tenn.)  Where  there  is  no  evidence  to 
sustain  $,  count  in  a.  complaint  the  court  might 


properly  direct  a  verdict  for  defendant,  although 
he  had  previously  overruled  a  demurrer  to  such 
count— North  Memphis  Sav.  Bank  v.  Union 
Bridge  ft  Construction  Co.,  196  S.  W.  492. 

VH.   IVBTBtTCTIONB  TO  ^TJBT. 

(A)  FroTlae*  ot  Covrt,  and  Jvry   ta   G«a- 
•ral. 

«=»I9I(1)  (Tez.Civ,App.)  A  requested  instruc- 
tion, assuming  as  a  fact  a  thing. in  issue  under 
the  pleadings  and  evidence  is  bad. — HeCulloh 
V.  Beynolds  Mortgage  Co.,  196  S.  W.  B65. 
<S=9l9l(5)  (Tez.Civ.App.)  In  action  against  atf 
for  damages  from  city  s  septic  sewer  tank,  plain- 
tiff's requested  charge  held  properly  refused  as 
assuming  facts  and  declaring  they  constituted 
nuisance.— Brewster  v.  City  of  Forney,  196  & 
W.  636. 

4=9l9l(9)  (Tex.CTiv.App.)  Instruction,  in  action 
for  injury  to  passenger  in  alighting  at  station 
platform,  that  if  she  8tm>ped  on  the  edge  of  a 
plank,  partly  under  the  car  step,  and  between  it 
and  the  platform  and  slipped,  and  tbere  was 
room  on  it  for  her  to  have  placed  her  foot  with- 
out slipping,  she  could  not  recover,  held  errone- 
ous as  assuming  this  was  contributory  n«Ii- 
gence.— Williams  v.  Oalveston,  H.  ft  S.  A.  By. 
Co.,  106  S.  W,  809. 

4=9191(10)  (Ark.)  Beqnested  instruction  hOd 
properly  refused  as  invading  province  of  juir. 
—Centra]  Coal  ft  Coke  Co.  v.  Qraham,  196  S. 
W.  940. 

«=>I94(1)  (Tez.Civ.App.)  Instruction  of  court 
not  to  consider  plea  in  intervottioB,  filed  in 
former  suit  and  admitted  in  evidence,  as  state- 
ment of  anyfact,  was  not  charge  upon  weight  o( 
evidence.— West  Lumber  Co.  ▼.  C.  R.  Cnmrninsi 
Ezport  Co.,  196  S.  W.  546. 
4o  194(11)  (Mo.A]jp.)  Requested  instmctioa 
that  amount  paid  in  settlement  of  contractor's 
suit  was  not  in  recognition  of  debt,  held  inva- 
sion of  province  of  jury  in  suit  by  contractor'a 
assignee  against  the  d^tor.— Friedman  t.  Grif- 
fith, 196  S:  W.  75. 

(B)  NeecasltT  aaA  Sakjest-Mattar. 

4=9213  (Tez.CivApp.)  Requested  instmction 
calling  for  finding  whether  the  contract  was 
breached  calls  for  answer  to  a  question  of  law, 
rather  than  of  &ct :  many  and  various  breaches 
being  alleged. — McCnlloh  t.  Beynolds  Mortsags 
Co.,  196  S.  W.  665. 

4=>2I5  (Tez.Ciy.Aiip.>  In  action  by  lessor  to 
forfeit  lease  for  nonpayment  of  rent,  where  the 
jury  ezpressed  a  desire  that  tenant  keep  his 
lease  but  pay  all  back  rents,  costs,  etc,  court 
properly  refused  to  instruct  them  how  to  an- 
swer special  issues  submitted  to  arrive  at  that 
verdict— Crawford  T.  Tezas  Improvement  Od., 
196  S.  W.  195. 

(O)  FozBi,    Re«aialtes,   ^ad    Sai^etaanv. 

4=9232(2)  (Tez.Civ.App.)  Where  the  court  in  an 
action  for  wrongful  death  sabmits  q>ecial  iasnea 
to  the  jury,  it  should  not  snbmit  charges  either 
general  or  special  in  connection  therewith,  ex- 
cept for  the  purpose  of  ezplanation  or  defini- 
tion.—Dallas  Hotd  Cfl.  V.  Poz.  196  S.  W.  647. 
4:9234(7)  (Mo.App.)  In  action  for  injuries  to 
boy,  instruction  that  if  jury  believed  plaintiff 
stated  he  was  standing  near  the  track,  and 
something  on  train  caught  him,  or  that  train 
sucked  him  luuJer,  or  that  he  attempted  to  climb 
on  train  while  it  was  moving,  law  will  pre- 
sume such  statements  to  be  true  l>ecauae  against 
plaintiff's  Interest,  hM.  properly  refused. — 
Phipps  V.  Chioago,  R.  I.  ft  P.  By.  Co.,  196  S. 
W.  420. 

e=>234(1)  (Tez.Civ.App.)  In  action  against  rail- 
road for  death  at  crossing,  instmction  that  de- 
fendants had  burden  of  proof  on  defensive  naat- 
ters  pleaded  held  erroneous  as  susceptible  <^ 
construction  of  imposing  upon  them  burd<>n  of 
proving  contributory  negligence  by  evidence  of- 
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fered  by  them  alone.— Lyon  ▼.  PhilHpa,  106  S. 

w.  m. 

«=3238(7)  (McApp.)  In  an  action  on  life  insur- 
ance policy  defended  on  ground  of  deceased's 
misrepresentations  as  to  ms  health,  where  de- 
fendant introduced  much  expert  testimony,  the 
conrt  was  justified  in  warning  the  jury  against 
value  to  be  given  to  expert  testimony,  aluougb 
there  was  some  medical  testimony  given,  based 
mx  actual  medical  examinations. — Remfry  v.  Mo- 
tnal  Ufe  Ins.  Oo.  of  New  Tork,  196  B.  W.  775. 

(D)  AppIleaMntr   to    ntmatagu   knfl   ttrU 
d«nee. 

4=9351(2)  (Tex.  Oir.  App.)  Where  defendant 
claimed  that  all  of  pattners  agreed  to  and  did 
turn  bacic  restaarant,  in  action  by  partnership 
lessees  to  recover  damages  for  eviction  by  lessor, 
Ae2d,  that  the  conrt  did  not  err  in  snbmitting 
special  issne  whether  all  members  rolnntarily 
returned  restaurant  and  not  whether  one  did. — 
Davidson  v.  Jones,  Sullivan  &  Jones,  196  S. 
W.  571. 

«s»S5l(4)  (Tex.Oiv.App.)  Where  plaintUF  tleiid- 
ed  contract  consummated  by  corresuondence, 
etc.,  court  did  not  err  in  refusing  d<>iendant's 
requested  charge  that  there  could  be  no  recov- 
ery unless  contract  was  made  in  certain  tele- 
phone conversation. — West  Lumber  Co.  v.  Ol 
B.  Oummings  Export  Co.,  196  S.  W.  646. 
4s»25t(®  (Mo~&pp.)  In  action  for  personal  in- 
juries tmstained  when  struck  by  automobile, 
where  petition  charges  that  plaintilF  was  injured 
while  lawfully  on  sidewalk,  metruction  for  plain- 
tiff if  jury  found  she  was  traveling  over,  upon, 
or  across  public  street  heid  not  material  vari- 
ance<— Ottofy  v.  MissisBippi  Valley  Trust  Co., 
196  S.  W.  428. 

In  action  for  personal  injuries  snstained  when 
•truck  by  automobile,  instruction  hetd  not  a  ma- 
terial variance  from  petition.— Id. 
«s»2S2(l)  (MoApp.)  A  requested  instruction 
that  there  is  no  evidence  upon  a  certain  issne 
is  property  refused  if  there  is  evidence  thereon. 
—Friedman  v.  Griffith,  196  S.  W.  75. 
«=s>252(l)  (Tex.Civ.App.)  The  court  was  not 
warranted  in  submitting  requested  charges  up- 
on issues  not  raised  oy  evidence.— £owe  v. 
Daugherty.  196  &  W.  240. 
«=s>252(7)  (Tex.  Civ.  App.)  Where  evidence 
showed  that  automobile  injared  in  shipment  was 
not  valueless  after  being  repaired  by  carrier,  in- 
struction based  on  value  "In  the  event  of  total 
destruction,"  held  erroneous. — Houston  &  T.  0. 
By.  Co.  V.  Iversen,  196  S.  W.  908. 

An  instruction  that  consignee  could  recover 
for  injuries  to  automobile  occurring  while  in 
carrier's  possession  after  its  agreement  to  repair 
machine,  held  erroneous  in  view  of  evidence. — Id. 
•s»252(8)  (McApp.)  In  action  for  personal  in- 
juries snstained  when  struck  by  automobile,  in* 
stniction  on  contributory  negligence  held  error. 
—Ottofy  V.  Mississippi  Valley  Trust  Co.,  196  S. 
W.  428. 

«=>2S2(14)  (Mo.App.)  Where  neither  accident 
policy  nor  extrinsic  evidence  indicated  intent 
that  policy  should  cover  death  by  disease,  an  in- 
struction permitting  recovery  in  case  of  such 
intent  was  error.— Dunn  v.  Standard  Life  & 
Accident  Ins.  Co.,  196  S.  W.  100. 
4s»262(14)  (Mo.App.)  In  action  on  fire  policy, 
court's  modification  of  defendant's  requested  in- 
struction by  adding  qualification  in  kee^ng 
with  plaintiFs  testimony,  held  not  error.— 0>u- 
binsky  v.  Hartford  Fire  Ins.  Co.,  of  Hartford, 
Conn.,  196  S.  W.  1045. 

®=»253ri)  (McApp.)  It  is  erroneous  to  give  an 
instruction  purporting  to  cover  the  whole  case, 
but  omitting  reference  to  the  defense.— W.  T. 
Bawleigh  Medical  Co.  v.  Abernathy.  196  S.  W. 
1042. 

«=:»253(3)  (Mo.App.)  Instructions  that,  if  rail- 
way company's  negligence  in  maintaining  em- 


bankment eansed  or  isontribnted  to  injury  to 
plaintiffs  crops,  the  defense  of  unusual  flood 
n>nst  fall,  Aela  not  erroneous  for  ignoring  such 
defense.-4Cing  t.  Lnsk,  196  S.  W.  67. 

If  facts  alleged  by  plaintiif  could  be  true,  and 
plaintiff  still  not  be  entitied  to  recover  if  the 
jury  found  afBrmative  defense  to  be  true,  a 
general  instruction  ignoring  such  defense  wiU 
be  erroneous. — Id. 

9=>2S3(4)  (Ark.)  In  action  againM  carrier  for 
damages  due  to  pneumonia  from  failure  to  heat 
waiting  room,  objection  to  instruction  on  meas- 
ure of  damages  as  ignoring  duty  of  plaintiff  to 
go  to  house  when  carrier's  agent  refused  to 
Duild  a  fire  beara  only  on  question  ot  contribu- 
tory negligence.— Mills  v.  Franklin,  196  S.  W. 
928. 

4tB>253(4)  (B(o.App.)  In  action  against  employ- 
er for  wrongful  death  of  servant,  instrootion  not 
requiring  finding  that  defendant  negligently  fail- 
ed to  remove  board  which  fell  and  killed  intes- 
tate held  erroneous.— Clark  v.  Long,  196  S.  W. 
409. 

«=>253(9)  (Mo^pp.)  An  instruction  that  if  de- 
fendant s  agent  ejected  plaintiff  from  its  car  un- 
der honest  Impression  that  he  was  attempting  to 
ride  without  paying  his  fare,  and  used  only 
such  force  aa  was  necessary  to  remove  iiim, 
iriaintiS  could  not  recover  punitive  damages,  is 
erroneous  because  it  ignores  circumstance  of  in- 
sulting language.— Hartridge  v.  United  Rys.  O*. 
of  St  Louis,  196  S.  W.  69. 
iKBaS58(9)  (Mo.App.)  In  action  against  railroad 
for  injnries  to  boy  on  track,  instruction  con- 
cerning plalAtifTs  alleged  statements,  taken 
through  dictograph,  held  properly  refnsed  as  ig- 
noring method  of  obtaining  statements.- Phippa 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  196  S.  W.  ^. 
9=a253(9)  (McApp.)  In  action  for  injuries  sus- 
tained when  struck  by  automobile^  instruction 
heitd  erroneous  as  e:tcluding  from  jury  all  evi- 
dence of  contributory  negligence  not  referred 
to  in  instruction. — Ottofy  v.  Mississippi  Valley  . 
Trust  Co.,  196  S.  W.  42& 

(IB)  Re«nesta  or  Prayera. 

i8=>255(l)  (Tex.Civ.App.)  Mere  failure  of  in- 
struction to  define  a  party's  dttties  requires  a  re- 
quest for  an  instruction  covering  the  omission.— 
McOullofa  V.  Reynolds  Mortgage  Oa,  196  S.  W. 
S65. 

^9255<4)  (Ark.)  Where  evidence  was  admissi- 
ble for  sole  purpose  of  showing  bias  of  plaintiff 
agtainat  defendant,  it  Irould  have  been  duty  of 
trial  court  to  limit  scope  of  evidoice  to  bias  if 

Elaintiff  had  requested  it  to  -do  so  at  time.— 
lisko  ▼.  Uhren,  196  S.  W.  8ia 
«=»255(18)  (Tex.CivApp.)  Where  defendant 
failed  to  ask  special  charge  supplying  omission 
in  instrwstion,  ne  cannot  comiMain  of  omission, 
though  definition  omitted  was  necessary. — Mill- 
saps  V.  Johnson,  196  S.  W.  202. 
<e=:»256(10)  (Tex.Civ.App.)  In  railroad  em- 
ploye's action  for  injuries,  defendant  held  not 
in  position  to  complain  of  failure  to  charge  spe- 
cifically on  assumed  risk  in  absence  of  request 
for  special  instruction. — Gulf,  C.  &  S.  F.  Ry.  (3o. 
V.  Hall,  196  S.  W.  613. 

4=9260(1)  (Ark.)  Refusal  of  requested  instruo- 
tion  covered  by  one  given  held  not  error. — Mu- 
tual Aid  Union  v.  Blacknall,  106  S.  W.  792. 
4=9260(1)  (Ark.)  Refusal  of  requested  instruc- 
tion was  proper,  where  its  vital  parts  were  cov- 
ered by  given  instructions. — Central  Cqal  & 
Coke  Co.  V.  Graham,  196  S.  W.  940. 
439260(1)  (Mo.App.)  A  requested  instruction  is 
properly  refused  where  it  is  fully  covered  by 
given  instructions.- Van  De  Vere  v.  Kanaaa 
City,  196  S.  W.  785. 

4i»260(l)  (Mo.App.)  Defendant  may  not'  comr 
plain  of  refusal  of  a  requested  instruction  cov- 
ered by  other  requested  instructions  given.— 
Leve  V.  Putting,  196  S.  W.  1060. 
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«=»260(1)  (Tex.CivApp.)  There  was  no  error  in 
refusing  to  submit  requested  special  charges, 
where  the  general  charge  sufficiently  covered 
matters  in  question. — St.  Louis,  B.  &  M.  Ry. 
Co.  V.  Green,  196  S.  W.  555. 
®=3260(6)  (Ark.)  Instruction  in  action  for  OTer- 
flow  of  surface  waters  caused  by  railroad  em- 
bankment that,  if  plaintiffs  were  not  the  owners 
of  the  land  at  time  of  construction,  verdict 
BbouM  be  for  defendant,  was  substantially  cov- 
ered by  instruction  that  plaintiffs  could  recover 
only  ip  the  proportion  in  which  they  owned 
land  at  the  construction  of  obstruction. — Vazoo 
&  M.  V.  B.  Co.  V.  Jackson,  196  S.  W.  474. 
«=>260(7)  (Mo.App.)  Defendant,  in  case  of 
close  questions  of  fact  and  negligence,  is  enti- 
tled to  have  presented  by  affirmative  instruc- 
tions matters  of  defense,  though  the  same  prop- 
osition may  be  covered  by  plaintiff's  instruction. 
—Davis'  V.  Springfield  Hospital,  196  S.  W.  104. 
^s>260(8)  (Ark.)  Refusal  of  requested  instruc- 
tion that  tnere  was  no  evidence  to  show  em- 
ployer's negligence  in  failing  to  tear  down  rock 
after  blasting  causing  a  miner's  injury  held 
proper,  in  view  of  instructions  given. — Central 
Coal  &  Coke  Co.  v.  Graham,  196  S.  W.  940. 
«=9260(g)  (Tez.Civ.App.)  Refusing  requested 
instruction  to  find  for  defendant  railroad  If 
plaintiff  was  negligent  in  not  stopping  his  team 
at  safe  distance  from  tracks  is  not  erroneous, 
where  jury  were  told  to  find  for  defendant  if 
plaintiff  negligently  stopped  team  within  few 
feet  of  track.— Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Hart,  196  S.  W.  960. 
4s>267(2)  (Mo.App.)  A  requested  instmction, 
tihongh  proper  in  one  particular,  containing  er- 
ror in  another,  may  be  refused ;  the  court  not 
being  required  to  correct  it. — Davis  v.  Spring- 
field Hospital,  196  8.  W.  104. 

(F)  Objeetlona  Md  Bxceptlona. 

4=9274  (Ark.)  In  passenger's  action  for  injnrjr 
from  alleged  negligence  of  railroad  in  operating 
train,  if  instruction  was  objectionable,  court's 
attention  should  have  been  called  to  that  fact 
by  special  objection. — Harris  v.  Bnsb,  196  S.  W. 


ly  a 
171. 
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«s>274  (Tez.CiTApp.)  Where  defendant's  ob- 
jection to  improper  instmction,  error  in  which 
it  had  invited  by  request,  was  made  after  de- 
fendant made  request,  objection  should  have 
been  accompanied  by  withdrawal  of  request. — 
Texas  &  P.  Ry.  Co.  v.  WilUams,  196  S.  W.  230. 
•=9280  (Ark.)  A  general  objection  to  an  in- 
struction is  not  sufficient  to  point  out  the  spe- 
cific objection  that  the  instruction  erroneously 
assumed  as  a  fact  a  matter  in  dispute. — St. 
Louis  S.  W.  Ry.  Oo.  t.  McLaughlin,  196  S.  W. 
460. 

(a>  Oanstrnetloa  and  Operation. 

4=s295(l)  (Mo.App.)  All  instructions  given  for 
both  parties  must  be  read  together,  and  if,  when 
so  read,  they  fairly  state  the  law,  they  are 
sufficient.— Clark  v.  Long,  196  S.  W.  400. 
4=9295(1)  (Mo.App.)  In  action  by  tenant 
against  landlord  on  account,  instruction  held 
not  erroneous  when  considered  with  all  instruc- 
tions, although  it  recites  items  of  account  taken 
from  jury,  as  it  does  not  purport  to  cover  entire 
case— Sanderson  v.  Drake,  196  S.  W.  1049. 
4=9295(6)  (Mo.App.l  An  instruction  to  find  for 
plaintiff  employ^,  if  defendant  employer  failed 
t«»  securely  support  a  ladder  or  notify  plaintiff 
»f  its  •condition,  held  not  reversible  error,  where 
previous  portion  of  instruction  defined  and  re- 
quired finding  of  negligence. — Whitworth  t. 
Schurk,  106  S.  W.  72. 

4s»296(2)  (Mo.App.)  Error  in  plaintiffs  in- 
struction in  failing  to  submit  an  issue  held  cured 
by  defendant's  instruction  submitting  such  issue. 
— Haniman  v.  Dunham,  108  S.  W.  448. 
4=3296(2)  (Mo.App.)  Error  In  instructing  to 
find  for  discharfed  servant  if  the  services  ren- 
dered were  satisfactory  to  the  employer  was  not 


prejudicial,  where  the  court  farther  instructed 
to  find  for  the  employer  if  he  waa  dissatisfied. 
— Butsch  V.  Emerson-Brantingham  Implement 
Co.,  196  S.  W.  1024. 

<S=9296(3)  (Mo.App.)  In  action  against  empl<v- 
er  for  wrongful  death  of  servant,  deficiency  in 
plaintiff's  instruction  on  negligence  held  cured 
by  instructions  for  defendant— Clark  v.  Long. 
196  S.  W.  409. 

4=3296(4,(9  (Mo.)  Omissions  in  plaintiff's  in- 
structions as  to  contributory  negligence  held 
supplied  by  instructions  for  defendant,  with 
Mtniidi  it  most  beconatrued. — Shaw  t.  rtanwi 
City.  196  S.  W   1091. 

4— >296(9)  (Mo.App.)  If  an  instruction  in  a 
personal  injury  action  was  defective  as  awmming 
facts,  it  was  cured  by  later  instruction  not  to 
assume  from  any  loiiguage  used  by  the  court 
in  instructing  that  the  court  assumes  or  sng- 
gcsts  that  any  matter  referred  to  exists  as  a 
foot,  etc.— McAnany  v.  Shipley,  196  S.  W.  378. 

XX.  VEBCIOX. 
(B)   Bpeelal  Inteiroiratories  and  F^adfaca. 

4=9350(1)  (Tez.Giv.App.)  In  action  on  fire  pol- 
icy refused  issue  as  to  woether  adjuster  told  in- 
sured she  might  remove  all  her  fumitnre  held 
immaterial. — Security  Ing.  Co.  v.  Kelly,, 106  S. 
W.  874. 

Fact  that  insured  under  fir«  policy  instituted 
suit  and  does  not  rely  on  award,  bnt  assails  it, 
etc.,  held  sufficient  to  show  that  she  objected  to 
it,  and  there  was  no  necessitv  of  submitting  i»- 
sue  whether  she  objected. — I<L 
4=3350(3)  (Tex.Civ.App.)  Special  issne  in  tres- 
pass to  try  title,  which,  if  affirmatively  answer- 
ed, would  show  prior  possession  for  plaintiff, 
held  not  immaterial  where  neither  par^  de- 
raigns  title  from  sovereignty. — Crafta  v.  He- 
Allen,  106  S.  W.  729. 

4=>350(6)  (Tez.Civ.App.)  In  a  servant's  action 
for  injuries,  submission  of  issue  whether  other 
roads  maintained  interlocking  plants  in  the 
same  condition  held  not  necessary. — Miasoari,  K. 
&  T.  Ry.  Oi.  of  Texas  r.  Grimes,  196  S.  W. 
681. 

4=9351(2)  CTez.  Civ.  App.)  Under  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art  1984a,  regard- 
ing submission  of  special  isjnies,  in  action  on  fire 
poUcji  if  defendant  desired  finding  of  jury  upon 
cash  value  of  building,  it  should  have  requested 
special  issue,  and  by  not  so  requesting  left 
question  to  court — Security  Ins.  (5o.  v.  Kelly, 
196  S.  W.  874. 

4=>35t(5)  (Tez.Civ.App.)  Requested  special  Is- 
sue is  properly  refnsed  where  issue  Uierein  is 
submitted  to  jury  in  other  issues  in  nearly  iden- 
tical language  and  favorably  to  requesting  party. 
—Brewster  v.  City  of  Tomey,  196  S.  W.  636. 
4=9352(1)  (Tex.Civ.App.)  Form  of  special  issne 
held  not  bad  because  whether  G.  or  her  hustwnd 
took  possession  of  land,  thongh  plaintiff  claims 
under  G.  alone,  whatever  possession  the  hns- 
band  took  being  under  claim  of  ownership  in  G. 
— CrafU  V.  McAllen,  106  S.  W.  728. 

4=9352(1)  (Tex.Civ.App.)  In  action  on  fire  p<d- 
icy  in  which  defense  was  award,  special  issue 
held  to  sufficiently  submit  fraud  on  part  of  ai^ 
bitrators  and  to  ask  finding  in  what  it  consisted. 
—Security  Ins.  Co.  v.  Kelly,  196  S.  W.  874. 
4:»352(6)  (Tex.Civ.App.)  In  action  against  dty 
for  damages  from  discharge  from  city's  septic 
sewer  tank,  requested  special  issue  assuming 
existence  in  and  around  plaintlfTs  residence  of 
filth,  offensive  odors,  etc.,  as  result  of  opera- 
tion of  defendant's  plant  was  properly  refnsed. 
—Brewster  v.  City  of  X^cvne7,  196  S.  W.  636. 

4=»352(7)  (Tex.Cnv.App.)  In  an  action  tor 
wrongful  death,  it  was  error  under  Vernon's 
Sayles'  Civ.  Stats,  art.  1964a,  to  submit  the 
question  of  contributory  negligence  without  also 
submitting  special  Issues  thereon  reque.sttd  by 
defendant  separatdy.— Dallas  Hotd  0».  y.  Wox, 
196  8,  W.  647. 
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X.  TBIAX.  BT  001TBT. 

(A)  BeaxlnK  and  Detennlaatian  ot  Can*e> 

9=3368  (Mo.App.)  An  agreed  statement  of  facts 
shows  that  paving  of  street  by  street  railroad 
company  was  done  in  consideration  of  itt>  fran- 
chise, where  it  states  that  it  was  done  under  re- 
quirements of  franchise. — Municipal  Securities 
Corp.  T.  Metropolitan  Street  Ry.  Co.,  196  S. 
Vf.  400. 

ZI.  WAIVER  AND  OOHBEOTIOIT  OF 
IBBBOITLABITIES  AMD   BBBOB*. 

4=>4I2  (Tex.Civ.App.)  In  an  action  for  injuries 
resulting  in  death,  defendant  did  not  waive  his 
right  to  object  to  the  admission  of  a  statement 
made  by  deceased  as  part  of  the  res  gest^  by 
cross-examining  die  witness  by  reference  there- 
to.—Dallas  Hotel  Co.  V.  Fox,  196  8.  W.  647. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  •=»174, 188. 

TRUST  DEEDS. 

6ee  Mortgages. 

TRUSTS. 

See  Husband  and  Wife.  «=3l31 ;  I/lmitation  ot 
Actions,  «=»103;  Monop<die«,  ^a2S;  WOls, 
«=a674,  689. 

I.  OBEATIOIT,  EXTSTEVOE.  AND  TA- 
lilDlTY. 

(A)   Bzpreaa    Trasta. 

9=>42  (Tex.  Giv.  App.)  In  suit  by  grantor's 
grandchildren  to  establish  parol  trust  upon  land 
conveyed  to  defendant  by  ner  mother,  introduc- 
tion In  evidence  of  prior  deed  to  defendant  held 
proper  to  show  that  defendant  had  received  help 
from  mother  in  view  of  evidence  by  defendant 
showing  gift  to  grandchildren's  fathers.— Ham- 
bleton  V.  Dignowity,  106  S.  W.  864. 

Testimony  in  regard  to  acts  relied  upon  to 
show  exercise  or  control  of  premises  by  grantor 
held  inadmissible.— Id. 

Testimony  that  defendant  had  knowledge  of 
provisions  in  previous  will  of  grantor  held  inad- 
missible  to  establirii  trust— Id. 

Plats  and  deeds  as  well  as  statements  of  gran- 
tor made  prior  to  her  will  executed  four  years 
before  the  deeds  conveying  the  land  were  admis- 
sible.— Id. 

<s»6l(3)  (Tex.Civ.App.)  Where  corporation  con- 
veyed property  in  trust  to  private  trvBtee  for 
creditors,  trust  terminated  when  property  was 
sold  and  debts  satisfied.— Millsaps  v.  Johnson, 
196  S.  W.  202. 

(O)  Coastmetl'v*   Trvata. 

^=»l  10  (Tex.CiT.App.)  In  action  to  recover  cor- 
porate stock  transferred  pursuant  to  a  written 
agreement,  evidence  held  to  justify  a  finding  that 
up  to  within  two  years  prior  to  filing  of  suit, 
defendant  had  admitted  his  trust  relationship, 
as  to  plaintiff's  stock  conveyed  to  him. — Stuart 
V.  Meyer,  196  S.  W.  615. 

XX.  ooirsTRiTOTioir  Ain>  opeka- 

TIOK. 

(B)  Bstste  or  Interest  of  Trustee   and  ol 

Cestui  4ue  Tmst. 

4s»l35  (Ark.)  An  active  trust  is  one  which 
imposes  on  the  trustee  the  duty  of  taking  ac- 
tive measures  in  the  execution  of  the  trust.— 
Bandolph  v.  Bead,  196  S.  W.  133. 

A  deed,  construed  in  the  light  of  facts  ap- 
pearing from  another  trust  deed  to  which  it 
refers,  the  circumstances  under  which  it  was 
executed,  the  situation  of  the  parties,  and  the 
condition  of  the  land  conveyed  at  time  of  its 
execution,  held  to  create  an  active  trust.— Id. 
Q=3l36  (Ark.)  A  passive  trust  is  one  in  which 
the  trustee  is  a  mere  passive  depositary  of  the 


prbperty 
Randolph 


with   no  active  duties  to  perform.— 
iandolph  v.  Read,  106  S.  W.  133. 

V.  EXEOUTIOH  OF  TRUST  BT  TBUB. 
TEE  OB  BY   COURT. 

9=3282  (MoApp.)  In  proceedings  by  trustee  un- 
der will  for  order  of  distribution  among  proper 
parties,  fact  that  one  of  beneficiaries  was  not  a 
party  in  his  own  right,  but  appeared  as  curator 
tor  his  child,  was  immaterial,  and  order  will  b« 
made  according  to  will  and  not  as  parties  may 
have  mistakenly  assumed. — In  re  Mays^  £!s- 
tate,  106  S.  W.  1039. 

In  proceeding  by  trustee  under  will  for  order 
of  distribution,  if  a  person  adjudged  to  be 
beneficiary  should  not  choose  to  claim  and  re. 
ceipt  for  nls  share,  it  would  l)e  duty  of  trustee 
to  bold  that  i^aie  ontU  proper  claimant  appears, 
—Id. 

VI.  ACOommKo  akd  compensa- 
tion OF  trustee. 

4=»3I6(2)  (Mo>^pp.)  Amount  of  commission  to 
be  allowed  a  trustee  under  will  will  depend 
on  amount  of  interest  earned  on  funds  out  of 
which  alone  a  commission  can  be  paid. — In  n 
Mays'  EsUte,  106  S.  W.  1039. 

Vn.  ESTABLISHMENT  AND   EN- 
FORCEMENT   OF  TRUST. 

ess>37l(8)  (Tez.Civ.App.)  In  an  action  to  re- 
cover corporate  stock  transferred  by  plaintiff  to 
defendant,  in  view  of  allegation  in  -  plaintlfTa 
trial  amendment,  held  that  contention  of  vari- 
ance cannot  be  snstained.- Stuart  v.  Meyeri  196 
8.  W.  615. 

9=s>372(3)  (TBX.Oiv.App.)  In  action  to  recover 
corporate  stock  transferred  pursuant  to  a  writ- 
ten agreement,  evidence  heid  to  sustain  finding 
that  there  had  been  an  oral  agreement  between 
parties,  in  carrying  out  of  which  occurred  trans- 
fer of  stock.— Stuart  v.  Meyer,  196  S.  W.  615. 

In  action  to  recover  corporate  stock  transfer- 
red pursuant  to  a  written  agreement,  evidence 
held  to  warrant  a  finding  that  conversation  l>o- 
tween  plaintiff  and  defendant  relative  to  the 
transfer  of  stock  was  shortly  before  time  when 
defendant's  brother  and  agent  secured  stodc 
from  plaintiff. — Id. 

ULTRA  VIRES. 

See  Corporatiws,  «=s>388,  487« 

UNDUE  INFLUENCE. 

See  Deeds,  9=^T2. 

UNIVERSITIES. 

See  Colleges  and  Universities. 

USAGES. 

See  Customs  and  Usages. 

USER. 

See  Highways,  J8»17. 

USURY. 

I.  USURIOUS  CONTRACTS  AND 

TRANSACTIONS. 

(A)   Nature  and  Validity. 

$=3 1 1  (Tcx.Civ.App.)  Any  advantage  or  benefit 
exacted  which  adds  to  interest  reserved  increases 
compensation  received  for  loan  to  an  amount  in 
excess  of  the  lawful  interest  constitutes  usury. 
-C.  O.  Slaughter  Co.  v.  EUcr,  196  S.  W.  704. 
^=>I2  (Tex.(7ivApp.)  A  dollateral  transaction 
between  borrower  and  lender,  whereby  lender 
takes  profit,  will  not  render  loan  usurious  when 
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entered  into  in  good  faith  and  withoat  aaariqiu 
intent— O.  0.  Slaughter  Co.  ▼.  Eller,  IW  S.  W. 
704. 

9=s>23  (Ark.)  Notes  hearing  rates  of  interest 
above  10  per  cent,  per  annum  were  osnrioua  and 
void.— Banli  of  Commerce  y.  Qoolab;,  196  S.  W. 
803. 

«=»62  (HoJipp.)  Note  could  not  be  said  to  he 
usurious  hecause  of  a  clause  proTiding  for  10 
per  cent,  collection  chaises  and  attorney's  fees; 
the  amount  expended  being  much  more  than  the 
amount  daimed  and  awarded  therefor. — Gate 
City  Nat.  Bank  t.  Strother,  106  S.  W.  447. 
«s>65  (Tez.Civ.App.)  Contract  for  extension 
of  time  of  payment  of  note  which  provides 
means  whereby  p^ee  might  keep  informed  of 
condition  of  business  of  maker,  held  not  neces- 
sarily nsurious.— C.  O.  Slaughter  Co.  v.  Eller, 
196  S.  W.  704. 

«=37S  (Ark.)  Notes  bearing  rates  of  interest 
above  10  per  cent,  per  annum  were  usurious 
and  void.— Bank  of  Commerce  T.  Goolsby,  196 
&  W.  803. 

(B)  Rights  and  Bemedle*  of  Parties. 

4s»ll3  (Tex.CiT.App.)  In  absence  of  express 
reservation  of  more  than  legal  interest  to  estab- 
lidi  usury,  it  must  bo  shown  that  there  was  a 
corrupt  agreement  or  device  to  cover  usury,  and 
that  it  was  in  fuU  contemplation  of  parties.— 
C  O.  Slaughter  Co.  v.  EUer,  196  S.  W.  704. 

(O)  Rtclits    Mkd   Remedies    «t   Third   Fe<^ 
■an*. 

9=3 1 27  (Tex.CSv.App.)  That  a  contract  is  usu- 
rious does  not  entirely  discharge  sureties,  but 
they  are  liaUe  for  ^jicipal.— C.  O.  Slaughter 
Ca  V.  BUer.  196  S.  W.  704. 

VALUE. 

See  Evidence,  «=allS ;  Vendor  uid  Pnzcbuer, 
«=9286. 

VARIANCE. 

See  Pleading,  «=b480. 

VENDOR  AND  PURCHASER, 

See  Evidence,  «s»121 ;  Exchange  of  Property ; 
Fraud,  «=s>23 ;  Huabaad  and  Wife :  Lis  Pen- 
dens ;  Mortgages,  €=>274 :  Public  Lands,  ^=» 
178;  Sales;  ^edfic PertomHuiae. 

I.  REQinSXT^  AXD  VAX.IDITT  OF 

9s>33  (Ko.App.)  False  representations  by  sell- 
er of  lot  as  to  way  on  which  lot  was  situated, 
held  to  constitute  fraud  Justifying  court  of  eq- 
uity in  relieving  buyer  from  contract— Janus  t. 
OUve  Street  Terrace  fiealty  Co.,  196  S.  W.  81. 
4=937(1)  (Ark.)  The  rule  that  a  vendee  who 
inspected  the  propert;^  before  purchasing  can- 
not claim  to  have  relied  on  tlie  vendor's  repre- 
sentations does  not  apply  where  the  means  of 
information  were  not  alike  accessible  to  both 
contracting  parties,  and  where  tbe  vendee  had 
a  right  to  rely  and  did  rely  upon  false  represen- 
tations of  the  vendor.— Cady  v.»  Rainwater,  196 
S.  W.  125. 

€=337(1)  (MoJ^pp.)  Buyer  of  lot,  seeking  to 
rescind  for  sellers  misrepresentations  that 
street  on  which  lot  was  situated  was  40  feet 
wide,  held  not  negligent  in  failing  to  discover 
facts  by  inspection.— Janus  v.  OUve  Street  Ter- 
race Realty  Co.,  196  S.  W.  81. 

Recorded  plat  showing  street  held  to  have 
afforded  no  notice  to  buyer  of  lot  on  street  of 
falsity  of  seller's  statements  that  street  as  laid 
out  was  of  width  and  character  of  other  streets 
In  tract.— Id. 

«=>37(1)  (Tex.CSv.App.)  One  who  undertakes  to 
discover  truth  of  representations  made  to  him 
b  charged  with  knowledge  of  everything  which 
proper  investigation  would  disclose,  and  would 


not  be  justified  in  acttag  upwi  baodulent  rep- 
resentations merely  because  Uiey  were  made  to 
him.— Patterson  t.  Bnahong,  196  S.  W.  962. 

«=>37(4)  (Tez.Civ.App.)  Where  agent  of  pur- 
chaser inspected  land  sold  and  secured  opinions 
of  persons  in  neighborhood  not  influenced  by 
vendor  as  to  its  value,  reliance  on  statement  of 
vendor's  agent  as  to  its  value  per  acre  cannot  be 
claimed.— Patterson  v.  Bushong,  196  S.  W.  962. 

«=»4I  (Mo.App.)  Party  defrauded  mar  Talidate 
contract  by  electing,  widt  knowledge  of  facts, 
to  treat  it  as  valid,  and  if  he  onoe  elaets  to  af- 
firm he  cannot  thereafter  repudiate. — Janus  t. 
Olive  Street  Terrace  Realtv  Co.,  196  S.  W.  8L 
Where  buyer  of  land,  induced  to  purchase  by 
misrepresentations,  after  discovery  of  fraud, 
evinced  purpose  to  repudiate,  mere  fact  that  he 
continued  to  pay  installment  notes  for  price  as 
they  feU  due,  under  protest  and  by  advice  o( 
counsel,  did  not  praclude  him  from  having  r^ 
scission. — Id. 

®=>44  (Mo.App.)  In  suit  to  reacind  contract  to 
purchase  lot,  evidence  held  to  warrant  condu- 
sion  that  defendant's  agent  falsely  represented 
nature  and  character  of  so-called  street  on 
which  lot  was  situated.— Janus  v.  Olive  Street 
Terrace  Realty  Co.,  186  &  W.  81. 

"^  OP  OOMTBAOT. 

(O)  ResotuloB    br    Pmrebaaev. 

*a»l  1 1  (Tex.Oiv.App.)  The  right  of  a  purchas- 
er to  rescind  contract  and  recover  purchase 
price  because  of  failure  of  vendor  to  tender  a 
full  and  sufficient  warrtnty  deed  at  appointed 
time  cannot  be  destroyed  by  subsequent  tender 
of  such  a  deed  at  the  trial.— Boas  v.  Hayne^ 
196  S.  W.  364. 

«=3lt2(l)  (Tex.Oiv.App.}  Where  a  vendor,  who 
hw  agreed  to  deliver  a  full  end  sufficient  war- 
ranty deed  when  purchaser  has  paid  |160,  oon- 
tinues  unable,  on  demand,  to  convey  clear  title 
for  mote  than  a  year  after  tbe  app<Mnted  time, 
the  purchaser  may  reacind  the  contract  and  re- 
cover the  money  paid  by  him.— Bobb  t.  Haynaa, 
196  S.  W.  864. 


«=9|I9  (Ark.)  Whether  the  vendee  hu 
proper  diligence  to  ascertain  the  truth  of  the 
vendor's  representations,  in  order  to  be  entitled 
to  rescind,  depends  upon  the  facts  of  each  par- 
ticular case.— Cady  v.  Rainwater,  196  S.  W. 
125. 

A  purchaser  held  not  diargeable  with  lack  of 
diligMice  in  ascertaining  the  truth  o£  inducing 
false  representations  made  by  the  vendor,  sudi 
as  would  preclude  her  from  rescinding  the  cm- 
tract— Id. 

IV.  FEBVOXMAirOB   OF  COXTKACT. 

(A)  Title  and  Batate  o<  Teador. 

«=»I30(8)  (Tex.CivApp.)  Where  yarions  lota  (^ 
land  contracted  to  be  conveyed  were  subjw^t  to 
eight  judgment  liens,  another  contract  to  con- 
vey, and  two  deeds  of  trust  held,  ttiat  vendor 
did  not  have  a  marketable  title  which  he  could 
compel  purchaser  to  accept  in  a  suit  for  specific 
perfonaanoe.— Oiles  v.  Union  Land  Go.,  196  S. 
W.  312. 

«=>I36  (Tex.CivJ^)p.)  Where  a  contract  for 
sale  of  land  stipulates  that  vendor  shall  fmniah 
an  abstract  of  title  showing  a  titie  satisfactory 
to  purchaser's  attorney,  purchaser  will  be  justi- 
fied in  refusing  to  accept  title  tendered  if  attor- 
ney in  good  faith  and  not  capridously  declares 
himself  dissatisfied  with  such  tendered  title.— 
Giles  T.  Union  Lend  Co.,  196  S.  W.  312. 

(B)  Convexaaee. 

®=>I52  (Tex.CivApp.)  Purchaser  having  per- 
formed, had  right  to  a  deed  that  would  embrace 
everything  attached  to  the  soil,  including  on- 
severed  crops,  and  also  all  unpaid  rents  that 
were  not  then  due.— Armstrong  t.  Qifford.  196  S. 
W.  723. 
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(D)  FmrmMMt  vf  Pu«k*«e  l|«»«r. 

93>I85  (Tex.01r^pp.)  Under  a  contract  provid- 
iog  that  on  tailare  to  pay  an  inBtallment  of 
panAase  price  the  land  should  revert  fwe  of 
iDcombrancea  at  vendoi'B  option,  the  land  does 
not  aotomatioally  revert  npoa  default.— Bur- 
eom  V.  Gaston,  196  S.  W.  2S7. 

V.  RIOBTS  Aip  T.TABTT.reipt  OS 

(▲)  AM  to  XUwb   Othmr. 

«=>I96  <Tei.Ci7.App.)  When  not  atrreed  to  the 
contranr,  rents  and  crops  from  purchased  land 
pass  with  the  deed  to  the  land.— Armstrong  v. 
ffitford,  196  S.  W.  723. 

When  deed  Is  given,  and  vand^r  remains  in 
possession,  he  is  treated  as  is  mortgagee  in  po8> 
session  of  mortgaged  property,  and  liable  to 
vendee  for  renta  ana  profits  of  the  property.— Id. 

(C)  Bona  Fide  Pnrckasers. 

«3>224  (Ark.)  That  a  deed  in  a  dtata  of  tttla 
was  only  a  quitclaim  deed  keld  not  to  predladc 
the  nantae  nom  being  protected  as  an  innocent 

Jurdiaser<— Bdl  v.  South  Afkansas  Land  Cio., 
86  S.  W.  117. 
«s>229(2)  (Ark.)  That  a  purchaser  knew  of  the 
execution  of  an  invalid  tax  dead  by  the  state 
and  of  payment  of  taxes  on  the  land  by  the 
grantee  did  not  dutrge  such  purchaser  with  no- 
tice of  an  unrecorded  quitdaim  deed  bom  the 
former  owner  to  the  grantee  in  the  tax  deed.— 
Bell  V.  South  Arkansas  Laud  Co.,  196  $.  W. 
117. 

«s»2a3  (Ark.)  Under  Kirby's  Dig.  f  763,  aa 
unrecorded  deed  was  not  good  against  subse- 
quent innocent  purchasers  for  value. — Bell  v. 
South  Arkansas  l^nd  Co.,  196  &  W.  117. 
«s»236  (Tex.Civ.App.)  In  trespass  to  try  title 
purchasers  claiming  uitder  state  may  be  pur- 


chasers for  value,  although  uey  have  paid  only 
one-fortieth  of  porchase  price.— Kenedy  Pi 
Co.  ▼.  States  196  8.  W.  287. 


4=9242  (Ark.)  Where,  in  an  action  to  qviet 
title,  the  undisputed  evidence  showed  that  a 
valuable  consideration  passed  from  defendant  to 
its  grantors,  the  burden  was  on  plaintiff  to 
show  that  defendant  had  notice  of  the  infirmi- 
ties in  the  title  of  its  grantors.— Bell  v.  South 
Arkansas  Land  Co.,  196  8.  W.  lit. 

«s»24a  (T«x.OiT>App.)  Burden  Is  on  hijn  who 
asserts  a  prior  equitable  title  as  against  legal 
title  to  prove  that  liolder  of  the  taml  title  aid 
not  pay  valuer— Kenedy  Pastui«  Ook  v.  State. 
196  S.  W,  287. 

•s»244  (Mo.)  In  suit  to  set  aside  deed  for 
^nd,  evidence  held  to  show  that  plaintiff's 
grantee  was  not  bona  fide  purchaser,  but  was 
osed'as  dnauny  by  his  employer,  a  Ismd  oom- 
pany,  who  purchased  for  defendant,  a  oolored 
man.— Keltner  v.  Harris,  196  S.  W.  1. 

In  suit  to  set  aside  deeds  for  fraud,  evidence 
Iteld  to  show  that  plaintiPa  grantee  from  whom 
defendant,  a  oolored  man,  p^rqhaaed,  paid  no 
part  of  purchase  money  from  own  funds,  but 
that  whatever  part  of  it  he  handled  was  paid 
by  land  company,  his  emploiyer,  or  by  defend- 
ant-Id. 

VI.  BEMZSDIE8  OF  VESDOR. 
(A>  UoB  oBd  Be^OTfeiT  of  I^ad. 

4=9204(1)  (Ark.)  Acceptance  oil  personal  secur- 
ity will  not  necessarily  of  itself  displace  equi- 
table Ucn  of  vendor  of  land,  nor  constitute 
waiver;  it  raises  presumption,  rebuttable  by 
proof  of  contrary  intention,  of  intention  to 
waive  lien.— Lay  v.  Gaines,  196  S.  W.  '919.  • 
«Bo254<l)  (Tex.CiTlApp.)  In  an  action  by  pOr- 
chaser  to  rescind  a  contract  for  the  sale  of  real 
estate  and  to  recover  the  purchase  price,  an 
equitable  Hen  may  properly  be  decreed  to  secure 
Its  repayment—Ross  v.  Haynee,  196  8.  W.  3M. 


4^:7915)4(2)  (Ark.)  Vendor  of  land,  has  in  eqn 
1^  lien  for  purchase  mone^,  though  absolute  di  , 
has  been  executed  reating  different  amount 
paid  as  purchase  price,  good  as  against  vendee 
or  any  person  purchasing  with  notice  of  non- 
payment—Lay T,  Gaines,  196  S.  W.  918. 
«=3279  (Tei.Olv.App.)  Where  the  payee  of  ven- 
dor's lien  notes  indorsed  without  recourse  to 
corporation  a^  part  payment  for  stock  and  left 
skares  with  corporation  to  secure  payment  of 
notes,  he  was  not  a  necessary  party  to  subse- 
quent foreclosure  suit  by  corporation  against 
maker  of  notes.— Cattlemen's  Iftnst  Co.  ▼.  Can- 
trell.  19^  S.  V.  354, 

VH.  BElifiDXSiS    OF    FUBOHASEB. 
(A)  ReeoTerjr  or  PurcIiaB*    Money   Paid. 

«=s>334(e)  (Tex.Civ!App.)  Where  plaintiff  paid 

Snrchase  price  to  a  brokerage  company,  with 
efendant's  knowledge,  in  purchase  of  defend- 
ant's land,  which  defendant  refused  to  .convey, 
plaintiff  could  recofer  the  amount  paid. — ^Adams 
V.  Thompson,  196  S.  W.  229. 
«a934l(2j'(Tex.Civ.App.)  In  purchaser's  action 
to  set  aside  contract  for  sale  of  land,  and  re- 
cover payments  already  made,  he  need  not  al- 
lege that  vendor  had  not  elected  to  retake  land 
upon  failure  to  pay  purchase-money  installment 
— Borcum  t.  Gaston,  196  8.  W.  267. 

VENUE. 

See  Creditws'  Suit  ^22 ;  Crlmin«l  Law,  «sa» 
1.34,  1160;   Insurance,  «=»618.  ' 

n.  DOiaCII.B  OB  BIMIDEHOE  OF 
FABTIXUI. 

4s>2Z(l)  Crex.Civ.App.)  Lumber  purchase  trans- 
action held  sudi  that  the  Uabflity  of  defendants 
was  joint  so  as  to  permit  suit  on  the  account 
against  both  of  them  in  the  county  where  eitlter 
resided.— Carlisle  v.  Fro8t-<Uewellyn  Lumber 
Co.,  196  S.  W.  738. 

«=332(2)  (Tex.CivJLpp.)  If  n  d^sndant  pleada 
over  against  a  codelendant,  he  thereby  waives 
his  plea  of  privilege  to  be  sued  in  the  county  <rf 
his  own  residence.— Carlisle  v.  Frost-Llewellyn 
Lumber  Co.,  196  S.  W.  788. 
«=932(2)  (Tex.Civ^ppJ  Wher«  appellant  prior 
to  renewed  pica  of  pnvilege  to  be  sued  in  coun- 
ty of  her  residence  filed  application  for  oontin- 
uance,  whidi  was  passed  on  at  same  term,  she 
waived  right  to  nrge  privilege.— Hambleton  v. 
Dignowity,  196  S,  W.  884. 

III.   OHANOE   OF   VEinni    OB   PLACE 
OF  TBZAXk 

«s>49  ('Smx.CAvJkipp.)  Fact  that  petition  (or 
p^vsrsion  does  not  shonr  that  defendants,  other 
tban  sheriff  and  one  other,  partidpated  in  or 
are  liable  for  coaversion,  affords  no  reason  for 
transferring  case  to  county  in  which  defendants 
reside.— BuekbolU  State  Bank  ▼.  Thallman,  196 
S.  W.  687. 

«s>72  (Tex.Civ.App.)  In  action  against  part>- 
ners  residing  in  another  county  where  one  of 
defendant  partners  runoved,  after  plea  of  privi- 
lege, to  county  in  wnich  it  was  twoughx,  Md, 
that  court  properly  refused  to  sustain  the  plea, 
on  plaintiff's  filing  an  amended  petition  showing 
such  removal. — Avery  v.  Llano  Cotton  Seed  Oil 
MUl  Ass'n,  196  S.  W.  85L 
«s>72  (Tez.Civ.App.)  When  defendants  raised 
question  of  misjoinder  of  causes  of  action  in 
connection  with  plea  of  privilege  to  be  sued  in 
other  county,  if  court  thought  there  was  mis- 
joinder, it  should  have  required  plaintiff  to  elect 
between  causes  of  action,  and  determined  ques- 
tion of  venue  after  election  had  been  made,  etc 
— Buckh«lt8  State  Bank  t.  ThaUman,  196  & 
W.  687. 

•snSO  (Tex.(Mv.App.)  In  action  against  dieriS 
and  others  for  rmsdelivery  of  property  sold  on 
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«xecuti(»i,  conapiiticy,  conversion,  etc.,  court  of 
another  county  than  that  in  which  execution 
waa  issued  had  no  powet  to  cancel  credit  on 
plaintiff's  judgment,  or  to  retax  costs  taxed 
against  plaintiff  in  sheriff's  favor.— Buckholts 
State  Bank  v.  Thallman,  190  S.  W.  687. 

VERDICT. 

See  Appeal  and  Brror,  «=>731,  930,  999-lOQB, 
1060;  Equity,  «ss>381;  Trial,  «s»169,  350- 
862. 

VERIFICATION. 

See  Injunction,  «=>122 ;   Pleading,  <S=>291,  304. 

VICE  PRINCrPALS. 

e«e  Master  and  Servant,  «=»18&-201. 

VOTERS.     . 


See  Elections. 


WAIVER. 


8e«  Appeal  and  Error,  «s»644,  791,*  Aasign- 
ments.  ^=»68;  Courts.  €=»37;  Estoppd;  In- 
surance, «=372-379,  558,  576,  755 ;  Landlord 
and  Tenant,  iS=>112;  Mechanics'  Liens,  $=> 
208;  Pleading,  <S=>406-430;  Process,  <©=> 
166;  Trial,  <S=3412;  Voaaor  and  Farchaaer, 
«=»41 ;   Venue,  «=>32. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  «=9l40. 

WARNING. 

See  Master  and  Servant,  «=>286, 

WARRANT. 

See  States,  «=s»137. 

WARRANTY. 

See  Principal  and  Agent,  «s>lM. 

WATERMELONS. 

See  Homicide,  <85»111. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Levees;  Navigable  Waters. 

XL.  NATURAti  WATER  OOUR8E8. 
(A)  Blparl»ii  RlKlits  In  OeaeVKl. 

9=334  fTex.Civ.App.)  The  common  law  as  to 
nonnnvigable  streams  is  th^  rule  of  decision  in 
Texas.— Welder  v.  State,  196  S.  W.  868. 

OB)  Bed  amd  BaBka  of  Strcaai. 

9=>89  (Tex.CIv.App.)  Though  the  grantee  may 
hold  an  excess,  it  was  never  the  intention  of  the 
state  to  grant  an  excess,  and  where  a  line  falls 
for  the  riiore  of  a  lake  it  will  not  be  extended  a 
mile  to  reach  the  center.— Welder  ▼.  State,  196 
S.  W.  868. 

The  common-law  doctrine  of  extending  the  call 
tt«  a  nonnavigable  stream  to  the  center  thereof 
does  not  apply  to  calls  for  a  navigable  lake.— M. 

A  call  for  the  margin,  edge  of  water,  high  or 
low  water  mark,  or  shore  or  bank  of  a  lake  ex^ 
dudes  the  bed  thereof. — ^Id. 

Vm.   ARTIFIOIAI.  PONS8.  BEBZnBU 

VOIRS,  AMD  CHANinBI.S,  DAMS. 

AND  FX.OWAOS. 

4=>I68  (Mo.App.)  A  rafiroad  company  was 
only  required  to  provide  openings  of  sufficient 
sixe  in  its  embankment  to  carry  such  a  volunie 
of  water  as  could  reasonably  be  expected  to 
paas  through  them.— King  v.  Lusk,  106  S.  W. 
«7. 


<S=>I7I(1)  (Ark.)  Though  dty  ordinance  requir- 
ed property  owners  to  drain  all  places  wnere 
water  stands  24  consecutive  hours  after  rain 
ceases  or  tO'  fill  such  places,  property  ownen 
may  recover  for  overflow  by  oonstnictiOD  of 
railroad  emhankment  if  water  did  not  stand  oa 
their  land  until  after  such,  construction. — Tarot 
&  M.  V.  R.  Oo.  V.  Jackson,  196  8.  W.  474. 

«=»I79(1)  (Tex.Civ.App.)  Inaction  against  road 
and  receiver  for  damage  by  overflow  of  obstruct- 
ed rainfall,  where  petition  alleged  obstructim 
was  due  to  negligent  construction  of  road  orig- 
inally, as  well  as  to  negligence  of  receiver,  cause 
of  action  was  stated  against  railway. — Ft.  Worth 
&  R.  0.  Ry.  Co.  V.  Tuggle,  196  S.  W.  910. 
«=»I79(2)  (Mo.App.)  Plaintiff's  burden  of  prov- 
ing allegations  that  the  railway  company's 
maintenance  of  the  embankment  caused  or  con- 
tributed to  injury  of  plaintiff's  crops  never  shift- 
ed, but  remained  with  him  to  the  end. — King  v. 
Lusk,  196  S.  W.  67. 

«s>l79(4)  (Mo.App.)  Evidence  held  to  jnstifjr 
a  findinig  that  an  embankment  maintained  by  a 
railway  company  caused  the  overflow  injuring 
plaintiff's  crops.— King  t.  Lusk,  196  S.  W.  67. 
<S=3|79(5)  (Mo.App.)  An  instruction  permitting 
jury  to  find  openings  in  a  railway  enibankment 
to  be  insufficient,  causing  overflow  injuring 
plaintiff's  crops,  without  stating  any  rule  to 
determine  insufficiency,  held  erroneous. — ^King  v. 
Lusk,  196  S.  W.  67. 

An  instruction  that  it  was  sufflcient  if  a  rail- 
way company's  negligence  in  maintaining  em- 
bankment causing  overflow  contributed  "in  any 
way"  to  damages  of  plaintiff's  crops  held  erro- 
neoQS. — Id. 

IX.   PXTBUO  WATER  8TJPPI.T. 

(B)  Irrigation    and  Other  Avrtenltnral 
Parpomes. 

«3>249  (Tex.Giv.App.)  Though  public  irriga- 
tion company  is  obligated  by  law  to  fumuh 
owner  of  land  contiguous  to  canal  with  water. 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  SOtfJc, 
exonerates  company  from  liability  if  it  is  shown 
that  landowner  had  no  contract  for  water,  and 
others  had  contracts,  and  all  water  was  used 
for  those  holding  contracts. — ^Louisiana  Rio 
Grande  Canal  Co.  v.  Frazier,  196  S.  W.  210. 

Public  irrigation  company's  legal  liability  to 
furnirii  water  for  irrigable  and  cultivated  lands 
contiguous  to  canals,  when  requested  to  do  so 
by  one  in  rigbtfut  possession,  rendered  it  liable, 
for  violation  of  duty,  for  damages  proximately 
caused  to  landowner  or  possessor. — ^Id. 

WAYS. 

See  ESasements;  Highwurs;  Municipal  Corpo- 
rations, «s>684-706,  762-822. 

WHISPER. 

See  Criminal  Lew,  «=s>728. 

WIDOWS. 

See  Descent  and  Distribution,  9=>S2. 

WILLS. 

See  Descent  and  Distribution ;  Executors  and 
Administrators;  Busband  and  Wife,  4=»2T3: 
Trusts. 

IV.   REQUISITE8   AHS  VAUCDITT. 

(A)  Ifatarc  and  BaaentiaU  at  Ta»«ai^a«a. 
ry  DlapoalMona. 

^988(2)  (Tex.Civ.App.)  Instrument  purporting 
to  ccHivey  title  to  lands  on  its  delive^  ■  deed 
and  n6t  will,  though  possession  be  deferred  un- 
til grantor's  death.— Lovenskoild  t.  Oaaai^  196 
S.  W.  «2». 
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Tli  OOHBTBUOnOK. 
(A)   General   Rale*.. 

*=»466  (Mo.App.)  Where  testator  gave  residue 
of  his  estate  in  trust  to  three  sisters  for  life, 
and  at  their  death  to  be  divided  equally  "be- 
tween" the  children  of  certain  persons  named, 
held,  that  word  "between"  meant  "among." — 
In  re  Mays'  Estate,  196  S.  W.  1089. 
<»=»487(3)  (Tex.Civ.App.)  Parol' evidence  to  ex- 
plain a  testamentary  provision  should  be  con- 
fined to  facts  illuminatiDf;  or  jdiscovering  the 
meaning  attached  by  testator  to  words  used. — 
Nunn  T.  Titche-Goettipger  Co.,  196  S.  W.  890i 
e=>487(5)  (Tex.Civ.App.)  Where  an  alleged 
spendthrift  trust  was  complete  and  unambigu- 
ous, testator's  explanatory  declarations  held  in- 
Sdmisaiblb— NuAB  t.  Titcne-Goettisger  Ok  JSQ 
S.  W.  890. 

In  coDstruing  alleged  spendtlirift  trust,  evi- 
dence of  beneficiary's  debts  at  time  of  trial  was 
properly  excluded. — Id. 

(B)    DeslarnatloB    of    Devlaees,    and    Lega- 
tee* and  Their  Resvectlve  Sbarea. 

$=>494  (Mo.App.)  Where  a  will  gave  interest 
in  remainder  in  a  bequest  to  "children  of  M.  V. 
B.,  J.  M.  B.,  and  the  four  chUdren  of  W.  J.  M., 
H.,  v.,  J.,  v.,"  the  word  "chUdreo"  asdwigDat- 
ing  those  of  M.  V.  B.  does  not  refer  to  children 
of  J.  M.  B.,  and  J.  M.  B.,  being  aUve,  is  bene- 
ficiary, and  not  Iiis  6M\d  or  children,  afthoogh  in 
event  of  his  decease  they  would  take  as  his 
heirs.— In  re  Mays'  Estate,  196  S.  W.  1089. 
«=»&23  (Tenn.)  Clause  of  will  held  to  grant  an 
estate  to  individuals,  and  not  to  a  class. — Bow- 
ers V.  Moore.  196  8.  W.  147. 
«=953i(4)  (MoJVpp.)  Where  testator  gaVe  tb« 
residue  of  his  estate  in  trust  to  three  sisters  for 
life,  and  at  their  death  "to  be  divided  equally 
between  the  children  of  certain  persons  named, 
held,  that  word  "between"  meant  "among,  and 
legacy  was  to  be  disijributed  per  capita,  and  not 
per  stirpes;  there  being  nothing  in  the  context 
of  the  will  indicating  a  different  intention.— 
In  re  Hays'  Bstate,  196  S.  W.  1089. 

.  (B)   Batatas  In  Trmt  and  Puweira. 

®=7674  (Tex.CivJlpp.)  Where  income  under 
testamentarr  trust  was  payable  during  ben- 
eficiary's lifetime  for  her  use  and  benefit  with- 
out limitation,  held  not  to  be  a  spendthrift  trust. 
— Ntmn  V.  Titche-Goettinger  Co.,  196  S.  W.  890. 
Whenever  it  appears  to  have  been  the  crea- 
tor's intention  that  beneficiary's  interest  should 
not  be  subject  to  creditor's  claims,  mtiib  interest 
is  a  spendthrift  trust. — Id. 
€=3689  (Mo.)  Will  devising  residue  to  widow 
"to  have  the  absolute  control  of  the  same,  to 
sell  or  use  for  her  own  use  and  benefit,  abso- 
lutely during  her  lifetime,"  and  providing  for 
payment  on  widow's  death  of  certain  sums  to 
others,  gives  widow  right  either  to  keep  land  and 
use  it,  or  to  sell  fee  and  use  proceeds. — Kicketts 
V.  People's  Bank  of  Bocheport,  196  S.  W.  26. 

WfTHDRAWAL 

See  Appeal  and  Shror,  «=?1062. 

WITHOUT  RECOURSE. 

See  BiBs  and  Notea,  «=3301. 

WITNESSES. 

See  Criminal  Law,  <S=>507,  511,  7?0,  742:  BSvi- 
dence;   Perjury;  Trial,  <fc=»140,  412. 

IX.  OOKPETtKCT. 

(A)   OspMcitr   and.  ttnalLOeattons    la    Gen- 
eral> 

«3340(1)  (Tex.O.Ap{>.)  A  neirro  boy,  who  was 
close  to  the  transaction  testified  to  in  a  prose- 


ootion  fer  rap*,  heU  a,  eoapetent  wibaesa.— 

Charles  v.  State,  196  S:  W.  179. 
«=379(3)  (Tex.Cr.App.)  It  is  a  general  rule  of 
evidence  that  competency  of  children  as  wit- 
nesses is  fur  the  court's  determination,  as  stat- 
ed in  Vernon's  Ann.  Code  Cr.  Proc.  1916,  art. 
788.— Charles  v.  ^tate.  196  S.  W.  179. 

(P)  Teatlmpar    «X    Partien    or   Persona   In- 

tereated,    fo'r.    or    aKainat    Repreaeata- 

'    tlTea,    Sarvt-vora,   or    Sncceaaora   In   TI- 

fle  or  Intereat  of  Persona  Deceased  or 

IneompetOBt. 

r  159(2)  (Tex.Civ.App.)  In  trespass  to  try  ti- 
by  grantee  agdinst  his  grantor's  executor, 
witness  could  not  testify  that  plaintiff  told  him 
that  plaintiff's  grantor  gave  faim  deed  to  keep, 
that  being  inadmissible  as  violating  Vemons 
Sayles'  Ann.  Civ.  St.  1914,  art.  3690,  as  to  tes- 
timony of  parties  as  to  transactions  with  testa- 
tor in  actions  against  executors.- Lovenskoild  f, 
Casaa,  196  S.  W.  629. 

in.  E:i^AMIIfATIOIf. 
(A)  Taking  Teatbnoar  In  Qeneral. 

«ma40(^  (Mo.App.)  Following  qaestion  hOd 
leading:  "Did  be  say  whethw  or  not  Hollia 
would  direct  yon  what  to  do?"— Smoot  v.  Den- 
nison,  196  S.  W.  1018. 

9=3263  (Mo.App.)  Where  plaintiff's  original 
testimony  did  not  prevent  recovery,  it  was  not 
error  to  permit  him  to  change  such  testimony, 
without  giving  explanation  therefor.^Uarriman 
T.  Dnnhem,  IM  &  W.  448. 

IV.   OREDIBtUTT,  XlCPEAOHiaSirC, 

OONTRADICTION.  AMD  OOB- 

BOBOBATIOX. 

CA)  In    G'eneral. 

«s>33 1 1/2  (Tex.Civ. App.)  In  action  for  commit 
sion  by  firm  of  realty  brokers,  held  that,  t« 
impeach  as  witness  member  of  firm  whicb 
bought  directly  from  defendant  owners,  member 
of  plaintifl'finn.was  properly  permitted  to  state 
that  buyers  admitted  that  third  broker,  wiUl 
whom  plaintiffs  acted,  was  first  to  offer  t^em 
the  land.— Bedde  v.-  Malone  Real  Estate  Co„ 
196  S.  W.  S4T. 

(B)   Character  and  Condaot  of  TiritneaB. 

«s>849(4)  (Tkx.Cr.Aiip.)  Testimony  that  aUte'a 
witness  had  been  convicted  in  1887  of  assault 
with  intent  to  murder,  and  served  three  years 
in  penitentiary,  having  been  released  is  1890 
and  subsequently  pardoned,  was  inadmissible  to 
impeach  witness.- Ward  v.   State,  196  S.  W. 


Conviction  of  felony  may  be  interposed  either 
as  disqualification  of  witness,  where  there  is  no 
pardon,  or,  in  case  of  pardon,  as  matter  of  im- 
peachment.— Id. 

9=934f  (Tex.Cr.App.)  It  was  error  for  state  to 
cross-examine  accused's  witness  as  to  whether 
on  a  particular  occasion  the  sheriff  did  not  try 
to  arrest  him  and  he  ran  and  the  sheriff  shot 
at  him.— Parker  v.  State,  196  S.  W.  537. 

4=^350  (Tex.Cr.Anp.)  While  it  was  permiasiUe 
to  impeach  accuseds  witness  by  showing, if  not 
too  remote,  prosecution  for  theft,  it  was  error 
to  permit  the  state  to  attempt  to  show,  on  cross, 
examination,  that  he  had  been  shot  when  caught 
stealing.— Parker  v.  State,  196  S.  W.  537. 

(C)  Intereat  and  Blaa  of  'Wltneaa. 

9=»370(1)  (Ark.)  In  an  action  tor  damages  to 
plaintiff's  land  by  flooding,  in  which  plaintiff 
was  a  witness  in  his  own  behalf,  evidence  that 
plaintiff  "attempted  to  rent  the  rice  land  out 
from  nnder  defendant"  was  admissible  as  tend- 
ing to  show  that  plaintiff  was  biased  or  preju- 
diced against  defendant- liako  v.  Uhren,  196  S. 
W.  816. 
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(m  I»««aMM«n«   SMteMeaM  fey   tlritli***. 

«s>380({9  (Tez.Cr.App.)  The  state  baa  no  rigbt 
to  dicft  from  its  own  witness  testimony  which 
it  knows  in  advance  will  be  contrary  to  state- 
ments made  by  her  in  an  affidavit,  as  a  founda- 
tion for  introducing  afSdavit  itself,  containinc 
incriminatine  statements,  for  purpose  of  im- 
peachment—Briscoe  V.  State.  196  S.  W.  183. 

The  state  cannot  impeach  its  own  witness  by 
proving;  inconsistent  statements,  where  such  wit- 
ness simply  fails  to  remember,  or  refuses  to 
state  facts,  or  fails  to  make  ottt  state's  ease. 
—Id. 

4=>388(7)  (Tex.Civ.App.)  In  action  for  breach 
of  contract  to  ship  good  pickings,  court  properly 
refused  to  permit  defendant  to  cross-examine 
plaintiffs'  agent  as  to  difference  between  state- 
ment as  to  condition  of  goods  by  witness  and 
statement  in  letter  to  defendant  from  plaintiffs, 
where  it  is  not  shown  that  witness  nad  any- 
thing to  do  with  statement  in  j>laintiffs'  letter. — 
Robinson  v.  8.  Samuels  &  Co.,  196  S.  W.  893. 

(B)  Contradiction  and  CorrMbAratioa  of 
•Wltnmum. 

«s9405(l)  (Ark.)  It  is  not  permissibis  to  dratr 
out  immaterial  and  collateral  matters  on  cron- 
ezamination  and  afterwards  contradict  witness 
testifying  to  such  matters.— Ldsko  t.  Uhren,  196 
S.  W.  816. 

•s>406  (Ey.)  Where  witness  for  accnsad  de- 
.  nied  telephone  conyersation  proved,  it  was  com- 
'petent  for  commonwealth,  for  purpose  of  con- 
tradiction, to  introduce  tetophone  operators  who 
testified  that  witness  had  had  two  conversations. 
— AU«i  T.  CJommonwealth.  196  8.  W.  160. 
«=»406  (Tex.CiT.App.)  In  action  for  broach  of 
contract   to   ship   good   pkAiiim    examined   by 

Slaintiffs'  agent  in  defendant's  warehouse,  court 
id  not  err  in  exduding  testimony  which  would 
iMTe  contradicted  testimony  of  pfalntiffs'  agent 
as  to  nnmber  and  condition  of  bales  of  pickings, 
where  It  consisted  of  hearsay  statements,  Ir- 
relevant and  immaterial,  and  not  made  in  pres- 
ence ot  plaintifh.— Robinson  V.  S.  Samn«da  ft 
Co.,  196  S.  W.  898. 

Words  and  piirases. 
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